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WAR DEPAR1t!ENT 
In the Office of The Judge Advocate General 

Washington, D.c. 

Military JUstioe 
C.M. 187168 

UNITED STATES ) SEOOND DIVISION 
) 

TS. ) Trial by G. C.J{., convened at :t'Ort 
l Sam Houston, Texas, L!ay 14, 1929. 

Private ALTO .&.. GREENE ) Dishonorable discharge and confine-
(6229632), 68th Servioe ) ment for seven (7) years. Disoiplin
Squadron. ) ary BarrackS. 

HOLDINC1 by the BOARD OF REVIEW 
TORNIIJLL, BURNS and HOOV'<'....R, Judge Actvo 08tee. 

ORIGINAL EY.AMINATION by WICKLIFFE, Judge Advocate. 

l. The acaused was tried upon the following charges am specifications: 

CHARGE I: (Nolle prosequi ) 

CHARGE II: Violation of.° the 58th Article of war. 

Specification: In that Privat& Alto A. Greene, 68th Service 
Squadron, Kelly £ield, Texas, did, at Kelly Field, Texas, 
on or about December 14, 1928, desert the service of the 
United States and did remain absent in desertion until he 
was apprehended at San Antonio, Texas, on or about Febru
ary f7, 1929. 

CF.A.RGE III: Violation of the 93rd Article of war. 

Specification l: In that Private Alto A. Greene, 68th Service 
Squadron, Kelly Field, Texas, did, at Duncan Field, Tusa, 
on or about J'llne 15, 1928, feloniously take, steal, and 
carry sway a pair of boots, value about fifteen (~5.00) 
dollars, th& property of Brigadier General F. P. Latm, 
Duncan Field, ~s. 
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Specifioation f: In that Private Alto A.. Greene, 68th Servioe 
Sqttadron; Kelly Field, ~xaa, did, at San Antonio, Texas, 
on or about Febmary 4, 1929, feloniously take, steal, and 
carry away a Ford Touring car, value about two hundred 
(t2()0.00) dollars, the property of Julian Villanueva, 321 
Grenet Street, San Antonio, Texaa. 

Speoifioation 3: In that Private Alto A. Greene; 68th Service 
Squadron, Kelly Field, Texaa, did, at Kelly Fiel4, Texas, 
on or about Febru.ary 14, 1929, feloniously take, steal and 
carry away an overland Touril'lg Car, value about thr'ee him
dred ($300.00) dollars, tha property of Staff Sergeant Ed
ward J. HUdson, 42nd School Squadron, Kelly Field, Texaa. 

Specification 4: In that Private Alto A. Greene, 68th Service 
Squadron, Kelly Field, Texas, did, at San Antonio, Texaa, 
on or about February 23, 1929, feloniously take, steal, &Dd. 
carry away from United Statea property aurroundiDg the 
United States Post Office, a Ford Touring car, value about 
two hundred ($200.00) dollars, the property of A.. J. Pahl, 
410 Jenni?lgs Ave., San Antonio, Texas. 

Speoifioation 5: In that Private Alto A. Greene, 68th Service 
Squadron, Kelly Field, Texas, did, at San Antonio, Texas, 
on or about February M, 1929, feloniously take, steal, azil 
carry away, a For4 Roadster, value about two hundred {?2()0.00} 
dollars, the property of H. E. Ketner, 215 South Trinity 
Street, San Antonio, Texas. 

CHARGE IV: (Nolle proaequi.) 

FIRST ADDITION.AL CP.ARG:ES. 

CHARGE I: Violation of the 59th Article of War. (:Not Guilty.) 

Specification l: (Not Guilty.) 

Speoification 2: (Plea in bar sustained) 

II tiSpecification 3: · tt ti 

CHARGE II: Violation of the 96th .Article of War. (Not Guilty.) 

Specification l: (Not Guilty.) 

Specification 2: (Plea in bar sustained) 

ti II II ItSpecification 3: 
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(3) 

SECOED ADDITIONAL CHARGES. 

CHARGE I: Violation of the 84th Article of War. 

Specification 1: In that Private Alto A. Greene, 68th SerYiae 
Squadron, Kelly Field, Texas, did, ·at San Antonio, rexa1, 
on or about June l, 19£8, unlaw:tully sell to Gregorio Gar
cia, 1606 South Laredo Street, San Antonio, Texas, two 
woolen olive drab blanketa, of the value of nine dollar& 
and sixty cents (:US.60), issued for use in the military 
aerrtce of the United States. 

Specification ts In that Private Alto A. Greene, 68th Service 
Squadron, Kelly Field, Texaa, did, at San Antonio, Texaa, 
on or about June l, 1928, unlaw:tully sell to Gregorio Gar
cia, 1606 South Laredo Street, San Antonio, Texas, one dis
mounted raincoat, of the value of three dollars and forty
nine oenta ($3.49), issued for use in the military 1el'V'ioe 
of the United Statea. 

CHARGE II: Violation of the 96th !rticle of War. (Not Guilty.) 

Specification: (Not Guilty.) 

A nolle prosequi was entered as to Charges I and IV and their specifications. 

Pleas in bar of trial were auatained as to Specificatiou 2 and 3, Charge I, 
and Specifications 2 and 3, Charge II, First Additional Charges. .lccused 
pleaded not gtiilty to the remaining charges am specificatione. He wa1 

found guilty of charges II and III and their specificatiomt and of Charge I 
and its specifications, Second Additional Charges; anc!l :uot guilty of Charge 
I aur Specification l thereunder, First Additional Charges, Charge II ard 
Specification l thereUllder, First Additional Charges, a?ld Charge II and its 
speoification, Saco?ld Additional Charges. Evidence of one preTious convic
tion by special court-martial for larceny in violation of the 93rd j,rticle 
of War was introduced. He was sentenced to dishonorable discbargoe, for-
fei ture of all pay and allowances dm or to become due, and confinement at 
bard labor at such place as the reviewing &12thoritymight direct fo~ seven 
yeara. The reviewing authority approved the sentence, designated tbl United 
States Disciplinary Barracka, Fort Leavenworth, Kansas, as the place of con
finement, ancl forwarded the record pursuant to tM provisions of .!rtiole of 
War~. 

2. AB to Charge II and its specification, the evidence shows that on 
December 14, 1928, thl accused went absent without leave from hie organiza
tion at Kell1 Field, Texas (Ex. 2) and was appretended at san A.ntonio, Texas, 
on Febra.ary 2.7, 19~ (R. 63-64). 
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(4). 

J.1 to Sp.eoifioation l, Charge III, the evidence showa that· in 
Jtllle, 1928, · accused was an orderly for :Brigadier General F. P. Lahm at Dun-

. can Field, Texas, and as euoh had aooesa to a gs.rage wherein that officer 
b.a4 certain personal e:t'fecta stored. Among these effects were a pair of 
boots for which General Lahm had in 1915 paid the equivalent of ninety dol
lars. About June 15, 1928, General LatJll found that these boots had disap
peared. At that time ho valued them at 1r115.00 (R. 27-28}. On Decembel" 13, 
1~28, after bavi:r:ig been warned that he need not make a statanent and that 
whatever he said could be used against him accused voluntar_ilJ" stated that 
he had taken the boots ancl had traded them to a civilian tor a oase of' beer 
(R. SO, 63, Ex. 3). 

A• to Specification 2, Charge III, it is shown b7 the evidence 
that on February 4, 1929, a 1924 For4 touring car belonging to one Julian 
Villanueva was stolen from its parking place in the Missouri Pacific rail
road yard at San J.ntonlo, fexaa. The car was valued by the ovmer at about 
~o.oo. The oar was later seen by Vallaweva in a wrecked condition at 210 
11th Street 1n San Antonio an4 returned to him by a Mr. Morales (R. 30-31). 
Morales testified that ht purohase4 this car as "Junk'' from aooused v1ho said 
his name was Jones, for $m.oo. on about February 12, 1929 (R. 74,76,Ex.5). 
Upon hil apprehension on Februar;y t7th, accused stated, after having been 
warned that he need not make any statement and that what he might say would 
be W!lecl against him, that ht bad stolen this car, and othera, and sold them 
to Morales under the name of t1Joneat1 (R. 66) • 

.A.a to Specification 3, Charge III, it ls sh:>wn that on February l3 
or 14, 1929, a 19,f Overland touring car belonglllg to Private Edward J. HU.d-
aon was stolen f'ran its parking place :b:lar one of the 'barracks at Kelly 
Jield, ~as. Ired.son valued the. oar at about ~o.oo. The ear was later 
recovered b7 the owner at tlJlrcrals•' Garage" on llth street in San .Antonio 
(R. 36-38). Moralta te1titied tt!,at he purchased this car, and another, for 
wrecking purpose•, from aocused, under tile name of Jones, tor ~21.00 (R. 75-771. 
A.ccrauxt, on Febru.ary t7th, after having been warneA u abo-we desoribed, 
stated that he had stolen this car and sold it to l!oralea (R. 68). 

is to Speoifioation 4, Charge III, the evidence abowa that a 1923 
Ford touring ear belongiDg to one A.. J. Pahl and valued by him at ~oo.oo, 
waa parked by Pahl at the u. s. Post Office in San Antonio, Texas, on Febru
e:r'¥ t3, 1929, aul on that date removed f'ran the pal"ki:og plaoe without the 
knowledge or consent of the owner. It was later recovered by the owner trom 
"210 ll Street, tloralea' Garage", at San .Antonio (R. 44-45) • Morales tes
t1tie4 that he purchased this car, together with the overland belonging to 
Hudson, f'or wrecking purposes, from accused for ,;27.00 (R. 75-77). Accused, 
on February t7th, likewiat stated that he had stolen this car and sold it 
to Morales (R. 68). 

• 
!a to Speo1f'ioat1on 5, Charge III, the evidence a:hoft that on the 

:night or Febru.ary M, 1929, one H. E. Ketner pared his 192'1 ~ri roadster, 
valne4 at ?200.00, in front of a church in San l.lltonio, Texas, and upon re-
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(5) 

turning to the parking place after attending services found that the car 
had been stolen. On February ~7, 1929, when accused was arrested by the 
military authorities, the FOrd roadster was seen parked in the back yard 
of the premises from which accused was taken (R. 48, 65). It was returned 
to Ketner on February rs, 1929 (R. 40,41,47,48). In his statement of Febru.
ary 27th, acoused admitted having stolen this car (R. 68). 

J.s to SpecHications l and 2, Cha~ge I, Secom .Additional Charges, 
the evidence shows that upon a check of accused's property on December 14, 
1928, it was fou:.tl that he was short four blankets, woolen, o.D., and one 
raincoat, dismounted (R. 58-59). In his statement of December 13, 1928, 
after havi?Jg been v:arned that he need not make a statement, ard that what
ever he might say v.uuld be used against him, accused voluntarily stated that 
he and another soldier, some time after disposing of the boots aescrfoed in 
Specification l, Charge III, sold two blan:re ts and a raincoat which bad been 
issued to accused, to one G:.i.·egorio Garcia. 

The accused, having been aavised of his rights as a witness, elect
ed to remain silent. 

3. The evidence l!Ufficiently shows accused's absence without leave 
between the dates alleged in the Specification, Charge II. The duration of 
his a·osence was such that the court was justified in concluding that he in
tended to desert, as found. Apprehension was estaolisbed. 

The evictenoe also shows that at about the times and at the places 
alleged in the Specificatioll;S, Charge III, the boots belonging to Brigadier 
General Lalln, and the automobiles belonging to Villanueva, Hudson, Pahl am 
Ketner, resp:lctively, were taken and carried av:ay without the consent of the 
owners. Accused's ccnfe:ssions. that he bad taken this property and bad dis
posed of certain portions of it by sale, together with the evidence of his 
possession and disposition of three of the autcmobile!, sui'i'iciently shows 
that he ~s the person who took the articles described and that he intended 
in each case to deprive the owner of his property there in. The essential 
elements of the offensm of larceny, as four.d uncter Charge III an:1 its speci-
fications, are established. 

V/ith respect to Charge I and its specifications, Seoond Additional 
Charges, the evidence shows that blanl:ets and a raincoat which bad been issued 
to accused were found to be missing frcm bis effects. J.t about the time of 
this discovery he confessed having unlawfully sold them, as alleged in the 
speoif'ications. An accused cannot be oonvi cted legaJly upon his unsupported 
confession, and it was .o.ot proper for the court to consider the confession 
with respect to toose sales without independent proof that the of'tgnse 
charged had probaoly been ccimnitted, that is, without evidence 01/corpus 
pelicti. The Manual for 8ourts-Martial, pag-e 115, states that "In a case of 
•*•alleged unlawful sale, evidence that the pro:r,erty in question was miss
ing under circumstances indicating * " * that it was probably unlawfu.lly sold, 
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would be a oomplianoe w1 th the rule" requiring inaependent proof of the 
oorpus delicti, but there 11 nothing in the evidence in this case, aside from 
the oonreasion, to indicate that the blankets and raincoat were probably sold. 
The mere fact that the property in question was missing, without proof of at
tending oircwnstancea indicating unlawtu.l sale, is not sufficient proof of 
the corpus delioti (C. M. No. 159283, Nelson). There being no proof in this 
case of the probable commission of the offenses in question, oonsio.eration of 
the confession was improper and the remaining evidence- is not legally suf
ficient to support the findings of guilty. 

4. The charge sheet Showa that Greene enlisted November 4, 1927, at 
the age of 2.7 yeara, with prior service as follo11·s: ''From 7-14-24 to 7-12-27, 
Btry. G, 56th CAO. Dia eh. Character Excellent, for convenience of govermient." 

6. For the reasons bereinabove stated, the Board of Review holds the 
record of trial legally sufficient to support the findings of guilty of 
Charges II and III and their specifications, a:rn the sentence, but legally 
insufficient to support the findings of guilty of Charge I and 1ta specifi
cations, Seoond .A.dd1 tional Charges. 

Judge Advocate. 

~. Judge Advocate. 
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WAR DEPA.RTMENT 
In the O.tfice o.t The J'udge Advocate General 

Washington, D. c. 

lC.litary J'u.stice 
Ce Me No. 187175 

UNITED STA.TES I FIRST DIVISION' 

v. ) Trial by G.C.M., connned at 
J Fort Wadsworth, New York, Ma¥ 

Printe THCi.fAS J.. GENUSO ) 24., 1929. Sentence as to each 
(6700124); Com!J&IIY I, 26th ) acci:aed1 · 
Infantry~ Printe RONA.LD w. 
APPLERA.UM (6699501), C~ 
L, 16th In!antey, General 
Prisoner BUSTER W• .&.RGI.BRIGHT 

) 
) 
) 
) 

Genuao - :D1ahonorable diacb&rge 
and conf'inement .tor twaln (12) yrs. 
.&.,pleb&W!l - Dishonorable 4iac:targe 
and oon.tinement tor eight. (8) yrs• 

(G.P. 15233), a1¥1 PriTate 
nLLLW B. CUNNINGIW4 JR., 
(61.25435), Company L, 16th 
Infantry. 

) 
) 
) 
) 

l.rgabright - Confinement for fin 
(5) year•• 
Canning.ham - Dishonorable discharge 
and continement for six (6) years. 

J Disciplinary l3arracka. 

HOLll rm by the :BOARD OF REVIEW 
TU.iiliBULL, BU.rlNS and. HOOVER, Judge Advocate, • 

. ORIGINAL EXAMINATION by BROWN, Judge Achocate. 

l. The accused were tried upon the to llowing charges and apecifiO&tiom 1 

CHARGE Ia Violation of the 69th Article of 11\r. 

Specification: In that Pr1Tate 'lhomae .1.. Genuso, Co. I, 26th 
Inf., Private Ronald w. Applebaum, Co. L, 16th In.t., General 
Prisoner Buster w. Argabright, and Private 'lilliam B. 
Cunningham, Jr., co. L, 16th Inf., act1118 Jointly, and in pur
suance o.t a COl1¥110n intent, havill8 been d.~ placed in confine
ment in the garrison guard ho11Se at Fort Wadsworth, New York, 
on or about March e, 1929, .April l, 1929, January 14, 1929, 
and.April 11; 1929, re1pectivel.7• did• at Fort Wad1WOrth, New 
York, on or about .l.pril 22, 1929, escape from said confinement 
before they were aet at liberty by proper authorU1;_.; 



(8) 

CHARGE Ila Violation ot the 93rd. Article ot -..r. 

SpecUication la :Cn that Prhate Thomas.&.. Genuao, co. I, 26th 
inr., Pr1Y6h :lonald W'. J.pplebaum, Co. L, 16th Int., General 
Prisoner :Bc.aier W'. Argabright, and Private 11'1lliam B. 
Cu.nningbaa, Jr., Co. L, 16th Int., acting jointly, and 1n par
suanc, of a common intent, did, at Fort l'ad.1nrorth, New York, 
r.n or about J.pril 22, 1929, by force and violence, and by 
puUing him 1n tear, feloniously take, steal and carry away 
trOJ!l the person of !Thate Kenneth .a. Polmsbee, one (l) auto
matio pistol, number 394086, model 1911, the property of the 
United, Statea, value f26 .38. 

SpecificaUoA 81 In that Private Thoma• .&.. Genu.ao, co. I, 26th 
Int•• Private Ronald W'. J.pplebaum, Co. L, 16th Inf., General 
Priaoner :Buster W'• .&.rgabrigM, and Prhah ftlli&m B. 
Cumlingham, Jr., Co. L, 16th Inf., act1Il8 Jointly and in pur
suance of a common intent, did, at Fort Wadsworth, New York. 
on or about .&.pril 22, 1929, by force and violence am. by 
puUin8 him 1n tear, felonioU.1ly take, steal and carry an.;f 
from the person of Private Arthur E. Cn.btree, one (lJ Spring
field rifle, number S-773370, Model l90Z, the property of the 
muted Statea, value *32.75. 

si,·ecif'ication 31 In that Private Thomas .l. Genwso, co. I, 26th 
Int., .Prhate Ronald W'• .lpplebaum, Co. L, 16th Int., General 
Prisoner :Buster w. Argabright and Private William B. 
Cunningham, Jr., Co. L, 16th Int., acting jointly and 1n pur
suance of a common intent, did, at Fort Wadsworth, New York, 
on or about .lpril 22, 1929, w1 th intent to do him bodily harm, 
conmU a.n assault upon Private Kenneth R. Fol.mabee, by •triking 
him on the head. nth a d&I18erous ..._pon, to wit, an an. 

SpeciticaUon 4.a In that PriTate Thomaa .&.. Genuao, co. I, 26th
Inf., Private Ronald Y. 1.ppleb&um., Co. L, 16th Int., General 
Priloner Buster W'. Ar81'bright, and Private William B. 
CuM1ngham, Jr., co. L, 16th Inf'., acting Jointly and in pur
suance of a conmen intent, did, at Fort •clnrorth, Nn York, on 
or about J.pr1l 22, 1~29, Ti t;i the inteni to do hin1 bodily harm, 
commit &n aaeault ~n Private Arthur E. Crabtree, by atr1lcill8 
h1m on the head with a 4an8erous weapon, to nt, a.pistol. 
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Each of the accu~ed pleaded not guilty to, and was found guilty of, the 
charges and specifications. Evidence of one previous conviction of 
Genuso by sunmnry CO\i.l"t-m:i.rtial, for failure to repair at the fi.Xed ti?Ie 
and place for duty, was introduced. .Applebaum, Cnnn1ngham and GellUSo 
were each sentenced to dishonorable discharge, forfeiture of all pay and 
allowances due or to become dne, and confinement at ha.rd labor for six
teen years, and Argabright was sentenced to confineioont at ha.rd labor for 
sixteen years. The reviewing authority approved the sentence as to ea.ch 
of the accused but reduced the period of confinement in the case of... 
~lebaum to eight yea.rs; in the case of CuD.ni?lgba.m, to six yeq,l"s; in 
the oase of GellU8o, to twelve years; and in the case of Argabright, to 
five years, designated the Atlantic Branch, United States Discipli.lla.ry 
Barra.elm, Fort Jay, New York, as the place of confinement and forwarded 
the record pursuant to .Article of War sot. 

2. The evidence sho• tha.t during the forenoon. of April 22, 1929, 
the accused, who were prison.era in confine:imnt at Fort ~dsworth, :New 
York, were overheard. by other prisoners in a discussion wherein they 
planned to overcome and tie up the sentinels over them and thereby effect 
their escape (R 12, 13, 38, 42, 43; E:m. 1-4). On the afternoon of April 
22d, the accused, with fonr other prisoners, were taken in groups 'tmder 
guard of Privates Kenneth Polmsbee and Arthur E. Crabtree as sentinels, to 
:&.ttery Upton. at Fort Wadsworth to work (R 14, 22). Folmsbee was armed 
with a service pistol (R 15) and Crabtree with a service rifle (R 34). 
While the eight prisoners were inside a room scraping the walls with l:Ja.nd 
axes, Fombee posted himself outside the door of the room while Crabtree 
was above near the outer door of the lnttery (:a 14, 18, 23). About 2.00 
p.m., the accused rushed upon Follmbee, seized and struck him about the 
eye, tore his pistol from its holster, and struck him on the hoo.d with & 

hand~. lmocking him down and partially stunn:h:1g him (R 14, 21, 42).
Folmbee testified that it was Genuso who seized him and struck him on 
the head with the band axe a:nd that the other three accused "Piled on• and 
struck him about the eye (R 14, 15). A prisoner 1:b.rton, who was present in 
the room, testified that Folmebee was seized by GeJmSo and Ocnningham (R 42) • 
After accused bad knocked Folmsbee down and taken his pistol they ran from 

· the room. Crabtree, having heard the co:tmX¥lt1on, went to investigate and, 
seeing what was taking place, started to interfere and prevent tbs assaults 
upon Fol.lmbee when he was stopped by Applebaum and Argabright who seized 
him and tried to take his rifle away from him. .As the tbree were wreatlillg, 
Gemiso and Cunni?Jgham "c~ up" and GeJmSO struck Crabtree on the head with 
the butt of a .45 caliber pistol, while Ctznmngham struck Crabtree on the 
forehead with his fist. When these blows were strt1Ckl, Applebaum secured the 
rine. The accused stated that they 'l\8re going to tie Crabtree up. They 
did not, however, do so but ran away, Applebaum in the rear. .As ApplebatlD1 
got out of the entrance to the battery, with Crabtree following at a dis
tance of about 8 feet, Applebaum unlonded anJ dropped the rifle and con
tinued on. Crabtree thereupon picked up the rifle, reloaded 1 t and. ra.n 
after the accused, calling on thom to halt• ~ta distance of about thirty 
feet he fired upon and wounded Gemiso whO dropped 1.Imoodiately. Cunningham 

-3-
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also dropped to the grouncl when Genuso was shot, but Appleba.mn a.nd 
.Argabright escaped from tm sentinel's sight (R 23'-25). Genuso and 
Cmmingha.m were taken in cuatody a.nd later in the afternoon AJ.Jplebaum 
and Argabright were fcrand concealed in some bushes on the post. Folm
bee•s pistol was found in the same vicinity (R 34, 36). The band axe 
with which :B'ol:mbee was struok r...s found, with blood stains on it, in 
the vicinity of the assaults (R 24, 31, 35, 36). The pistol a.nd. rifle 
were in evidence before the court and were shown to be of .values of 
$26.38 and $32.75, respeotively (B. 16, 27, 45). The hand a.xe was also 
introduced a.a an exhibit (R 17). 

Accus~d Gemso testified that he desired to effect his escape and 
deoided that it would be easy to overcome the sentinels. He therefore 
1truok Folmsbee with both fist, and knocked him down while Cunniilgham 
stood by. Witne1& did not strike Folmsbee with a hand axe although. he had 
been working with one before the assault. ·He took Folmsbee's pistol and 
waa holdillg it in his lert hand when be c~ to Crabtree. Re ordered 
Crabtree to give up his rifle, and the latter •said somethi?Jg but with a 
11ttle force he dropped his gun." Witness did not strike Crabtree with 
the pistol. A.pplebamn and .Argabright were outside the Jnttery during the 
tra.nsaot1on described, a.t a place where they could hear but not aee wllat 
went on. .\Vitnes1 took Foln:Bbee's pistol in order that be might mke his 
escape but knew nothing about using it a.nd passed it to someone else U'.P().'1 
leaving the Battery (Ii 45-61). 

A.caused ~lebaum testified that he and .Argabright were standing out
side the B!l.ttery with Crabtree when they hes.rd the disturbance inside and 
tha.t when Orabtree ran in, leaving witne11 and .Argabright outside, they 
followed and. seized him and hia rifle. While they were holding him Geuuao 
came up with a. pistol in his lert hand a.nd told Crabtree to release the 
r1tle. Crabtree OOinJ?lied, wlareupon witness took it, sprang four or five 
pacea a.way and took the ca.rtridgea from it. Genuao, followed b;r Cunni:ngha.m, 
then went out of the lla.tter;r and witne11 dropped the rifle. Argabright 
later h&d. the pistol• When w1tneas heard shouting inside tht< Battery he 
krlew that 101I1eone had attacked the sentinel and "knew we were going to go" 
(It '53, 54) • 

E'either Oann1:ngl:Jam nor Argabright testified or mi.de a.n unsworn state
ment. 

3. ~ evidence shows that at the time a.nd plaoe alleged aooused, or 
some one or more of .them struck Folmsbee on the head with an a..xe, a.s alleg
ed in Bpeoification 3, Cho.rge II, a.nd Crabtree on the bead with a. pistol 
a.a alleged in BpecificatioD 4, Charge II, a.nd took trom Folmsbee the pistol 
4eacribed in Specification 1, Charge II, and took from Cr~btree the rifle 
described in Specification 2, Charge II• From all the circumstances, the 
court wa.a ~uatified in ooncludillg that the assaults were oomm:tted with 
intent to do bodilt ha.rm in each o;;.se, that the weapon used in ea.oh ca.se was 
a da.l:lgerous one, that the t:3.ki?Jg of the pistol a?ld rifle was accomplished 
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by foroe a.nd violence and by putting the sentinels 1n fear, and that the 
pistol and rifie were taken with intent· to steal. Tbe essential element• 
of the offenses of aasa.ult with intent to do bodily harm with a dangerous 
weapon, and robbery, as alleged, a.re established. There is some con:f'liot 
in'b testim>ny as to the identity of the person who struolc Folmsbee with 
the axe and Crabtree with the :pi1tol, but it is clea.r that these assaults, 
as well a.a the other offenses, were participated in by all of the aconsed 
to such an extent a.1 to ma.kB them equally guilty, as charged. 

The evidence also sutticiently shov,s that accused .Applebaum alld 
Argabright, acting together, escaped from legal confinement aa fo"DlJ4 "QDder 
the Specification, Charge I. .Although the evidence shows that Gemao and 
C unningha.m were legally confined, and that after assaulting the sentinels• 
attempted to escape, it does not al!)ear therefrom that they succeeded in 
sha.ki:ng off ptll'l!lui t a.nd actual restraint, Gemiso having been shot down and 
Cunnillgha.m having surrendered after the two had ran but a short distance 
and while Crabtree was in hot pursuit. It follows that tbe evidence is 
legally sufficient to support onl;y so mch of the tind.fllgs of guilt;y aa to 
Genuso and Oumii:cgbam, tmder Ohal'ge I and its speoitication, a.a involves a 
f1nd.ille$ that, acting Jointly am. in purs"aa.nce of a comnon intent, the;y did, 
at tllo time &114 pla.01 a.1lesod., attept to ucape trom conf1nemont beton 
11t at Ubtzotr b7 Pl'OP'Z' authozi1t7, 1n Tlol&t:tou of J.rUoll of a, He 

, 4, ._ letter t:iam th, rni1wi:a, autlboritr, reoeind. 111 th11 ofn.o, 
1ub11quent to z,eotipt of tbt l'eooz,4 of tz,ial, it 11 1tated. tb&t tbt :re
Tining autaitr 11 111 dout u to wbltlwzt bl aott4 llp.111 1A oztd.lz,izw 
tht trial and &»ll"OTi=s tl:11 11:teot 1A thl oaH of qple"b&mn, tb.11 foZ' ~ 
He.ton that pZ'ior to h11 trial .A.pp11'baam'1 411ohu'p o: aooo,mt ot 1111:orit1 
l'w.d. 1?1111 app11e4 tor bJ h11 ;paziet1 u4 o:L"d.lZ'td., the d1102:&r11 10 OZ'41Z'ed., 
however, bavi=, 'bee w1~14 on aoooi:mt of thl oOIIIAil1iou of "111 0Utn111 
involv14 in th.1.1 os.11, In th11 oomieotiou the Z'lntw~ authOritJ inTUH 
attentio: to that p&rt of th, .lot of Jeb:uar712, 1928 (4.3 Stat, 8961 u.e. 
Oo4e, 'l!itlt 10, leotion 68SJ, ·whioh p:o0Tid.t1 tbat1 

"Upon the i,n1etaU021 of 1&t11taotoz,7 evidt:01 u to b.11 
&Bl a.zi4 upon app11oation tor 411ohaa'II 'bJ hl1 parent or S'QIZ'd.ian 
p:o11ete4 to the 8e0Hta:1 of \\aZ' within 1:lz month• after the 
d&te of hil en111tmant, &'IJ.'1 mm enl.11t14 after Jul1 1, 1928, 111 
the J;nq m4tr tw111trou rear• of as• who bat ,n111t14 without 
the written oonu11t of hit parent OZ' SQ&Z'd.11.Zl, if an1, 1:b&U bt 
c111oh&rge4 with the form of d11obarge OIZ'tifioate and. the travel 
and. other a.llon:on to whioh h11 unioe after el.11tmant 1h&U 
1ni1 t11 him", 

and. 1ug11t1 th.a.t 1ta Pl'OT111out a.re mndAtor:v• 

lt h&I bee 00211i1tetl1 held. that neitblr a m111or 11oz, hit PQl"lllil 
•1 avoid. am ,n111tmont where the 1014101" 11 held. tor tl"i&l or ,mdtr 
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.1entenoe for a military offense (See Par. 157, );8.ge 199, :Ma.nual for 
Ocmrt11-l&:l.rtial, and ca.sea cited). Subsequent to the enactment of' the 
statute above quoted the Office of The Judge .Advocate General rea.f'f'irn8d 
the view that while the enlistn:ent of a minor und.e:t eighteen yea.rs of age 
my be Toida.ble it is not void, and that a soldier serving under such an 
enlistment nay legally be paniahed by courta-nnrtial for his offenses, 
al thongh application has been previously nnde for his discharge as con
tem.plated by tlB statute (J.A.G. 220aS06, !ua.rch 24, 1927). There appears 
to be nothing in the languag,3 of the statute quoted to indicate an in
tention on the pa.rt of Congress to render the enlistment of a minor under 
twentrou,e years of 8€8 void from the beginning. From the very fact that 
provision is ma.de for disch:l.rge under certain stated conditions there 
neoeaaa.rily ~ises an inference that the Congress did not intend by th!i 
.Act to render null and void the enlistments of persons 'lmder the age of 
twent;r-one years. The requirements for the minor's discharge under 
certain conditions, as set forth,nust be read as subject to the loIJg ex
istizlg condition that the soldier be not held for trial by or under sen
tence of a military oourt. In the opinion of the Boa.rd of Review, the 
reviewing authority's aotion 1n ordering the trial of ApplebaU?ll was 
legal, the court h:ld jurisdiction over his person and offense and the 
sentence 1n his case as adjudged and approved is valid. 

5. For the reasons above stated, the Board of :Review holds the 
record of' trial l~ly sufficient to support the findings of g'Uilty as 
to accused .Argabright and Applebaum, legally sufficient to support the 
findillgs of gc.11ty of Charge II and its specifications as to accused G-ezmao 
and Cnnn1:ngbam, am lega.Jly sufficient to support only so mch of the find-
1Dg1 of guilty as to Gellt18o and Cwmingbam under Charge I a.rd :tts specifi
cation a.a involves a finding that, acting jointly and in pursuanoe of' a 
con:mon intent, they did., at the time and place alleged, attempt to escape 
from confinement before set at libertr by proper authority, in violation 
of A rtiole of War 96, and l~ly su!!icient to support tm sentence 1n 
eaoh case. 

e Advocate. 



J.Ul1tary Justice 
WAR DEPARTMENT 0.11. NO• 187175• (13) 

OFFICE OF THE JUDGE ADVOCATE GENERAL JUL2 41929 
WASHINCiTON 

Subjeot: :Reoord of trial in the case of Private Thonns A. Gemmo 
(6700124), Oompmy I, 26th Infantry, Private Ronald w. 
Applebaum (6699501), Company l, 16th Infantry, General 
Prisoner Buster w. Argabright (G.P. 15233), and Private 
William B. Cunningham, Jr. (6125435), Oompg.ny L, 16th 
Infantry. 

!oi The COl'.ImWld.ing General, Headquarters First Division, Fort 
Hamilton, New York. 

1. The record of trial 1n the case of the soldiers :named above 
shows that they v;ere found guilty of robbery (two speoificationaJ, as
sault with intent to do bodily harm with a dangerous weapon (two speci
fications), 8.11d escape, and sentenced to dishonorable discharge, for
feiture of all pay and allowances due or to beoom clne, and confinement 
at bard labor, 1n the case of Applebaum, tor eight j'ears, in the case 
ot Argabright, for five ~a.rs, in the case of OunnSngba.m, for six ~ar•, 
and in the case of Genuso, for twelTe j'ears. The record ot trial ba.s 
been examined by the Board of Review and held, among other thiDgs, to be 
legally sufficient to support the findi.ngs of guilty and the sentences 
in the oases of Applebaum and ~gs.bright, am by separate oonmm,oation 
I have advised you of ?rf3 concurrence 1n that holding• 

2. The pipers accom,pan~ the record indicate that both Argabright 
and Applebaum a.re a.bout nineteen years of age. The evidence indicates 
that ea.oh took substantially the sama part 1n the assault•, robberies and 
escape of which they were convicted, and that neither actually strnok the 
blows which constituted the assaults with dangerous weapons. Argabright 
is a eeneral prisoner and it appears that .A!>plebaum has also previously 
committed offenses which would ha.ve justified his trial by general court
ma.rtia.l. In view of all the fn.cts and circUI!l3ta.nces in the case, it is be
lieved that Applebaum1 s sentence should not exceed that adjudged in the 
case of Argabright. 

3. It is accordingly recomnended that so ?I11ch of the sentenoe to 
confinement 1n the case of Applebaum as is in excess of confinement at bard 
labor for five years, be remitted. 

• 

E.~, 
lJa.jor General, 

The Judge Advocate General. 
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WAR DEPARTMENT 
In The Office Of The Judge Advocate General 

Washington, D. c. 

Military Justice 
c. M. No. 187200 

U N I T E D S T A T E S ) ~UARTERS SI:.'VENTH CORPS A.REA 
) 

vs. ) Trial by G. c. M., convened at 
) Fort Robinson, Nebraska, June 6, 

Private DAVID t: MORRIS ) 1929. Dishonorable discharge and 
(6650739), Headquarters, ) confinement for three (3) years.
Headquarters Battery and ) Disciplinary Barracks. 
Combat Train, 4th Field ) 
Artillery Battalion. ) 

HOLDING by the BOARD OF REVIffl 
TURNBULL, BURNS and HOO:vER, Judge Advocates'. 

ORIGINAL EXAMINATION by SCOTT, Judge Advocate. 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. The accused was tried upon the following charge and specif'i• 
cations: 

CRARGE: Violation of the 93d Article of war. 

Specification 1: In that Private David L. Morris, Head
quarters, Headquarters Battery & Combat Train, 4th 
Field Artillery.Battalion did, at Fort Robinson, 
Nebraska, during the period from about May 1, 1929 
until about May 23, 1929, feloniously take, steal, 
and carry away one Bulova watch, value about $20.00, 
one bill fold, value e.bou-t $3.00 containing $16.00 
currency, one cash bag containing $6.00 currency, of 
the total value of about $45.00., the property of 
Second Lieutenant Da.vid G. Erskine, 4th Field Ar
tillery Battalion. 

Specification 2: In that Private David L. Morris, Head
quarters, Headquarters Battery & Combat Train, 4th 
Field Artillery Battalion, did., at Fort Robinson, 
Nebraska, during the period from about May 1, 1929 
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1mtil about May 23, 1929, feloniously take, steal, 
and carry away one bill fold value about $3.00 con
taining $10.00 currency, one gold pin value about 
$3.00, one ring value about $3.00, o.f the total value 
~ about $19 .00, the property of Second -Lieutenant 
William :u:. Creasy, Jr., 4th Field .Artillery Battalion. 

He pleaded not guilty to, and was found guilty of, the charge and specifi
cations. No eTi.dence o.f previous convictions was introduced. He we.a 
sentenced to be dishonorably discharged the service, to f'or.feit all pay 
and allowances due or to becane due and to be confined at hard la.bor at 
such place aa the reviewing authority might direct .for three years. The 
reviewing authority approved the sentence, designa.ted the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of confine
ment and .forwarded the record under .Article of War fiOi. 

3. The record of trial is legally sufficient to support the findi~ 
of the court. The only question in the case requiring special ccm.sideration 
is whether the sentence imposed by the court and approved by the reviewing 
a.uthorit;y iB Yi.thin the maximum. limit of punishment authorized for the 
offenses of.which the accused is f'o1md guilty. It is the opinion of the 
Board of ReTiew that the sentence imposed exceeds sm:h maximum. limit. 

It is evident that the court in adjudging, and the reviewing 
authoritJ' in approri.ng, the sentence a.ggrega.ted the value of the property 
found to ha.ve been stolen in the two specifications. Such action was in 
Tiolation ~ Paragra1n·104 o, ){anual for Courts-Ma.rtial, which provides 
in pa.rt as foll.airs: "In determining the mu.imum punishment for two or 
more separate and distinct, but like, offenses aga.inst property, values 
as found in different specifications can not be aggrega.ted.n While the 
court .found as to each apeci.fication that the larceny alleged therein 
was comtitted •during the period from. about Kay 1, 1929, until about May 
23, 1929•, it does not appear from. the record of trial that all of the 
property was taken at the same time so that it can be said there was but 
one larctm7. The two specifications, there.fore, must be considered a.s 
alleging two separate and distinct offenses. The ma.xi.mum punishmen-t 
authorised on the finding of guilt~ of Specification 1 is dishonorable 
disoharge, forfeiture of all pa.y and allowances due or to become due 
and confinement at hard labor for one year, and on the .finding o.f guilty 
of' Specification 2, dishonorable discharge, forfeiture of all pa.y and 
allowancea due or to beoame due and confinement at hard labor for six 
months. 

- 2 -
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4. In view of the .foregoing, the Board of ReTiew holds tha.t the 
record of trial is legally sufficient to support only 10 :much of the 
eentence a.a involTes dishonorable discharge, .forfeiture of all pay and 
allowances due or to become due and confinement at hard labor tor one 
year and si.x months. 

Judge .l.dTOcate. 

, Judge .ldTooate•-------------· 





WAR DEPAR!m!~, 
lZl the O:f'f'ioe ot The Judge Advocate General, 

Washington, D.c. 

Military Juatioe JUL291929c.:r.r. 187252 

UNITED STA.TES ) 
) 

n. ) !rial by G.c.M., convened at Fort 
t 1Iao.A.rth-ar, California, AJ)ril 2.7, 

Private ED mmsox (6280956), 
Company J., 2nd Engineers, 
alias Private ED F..ARDY, Troop 
C, 8th Cavalr,y, alls• Private 

) 
) 
) 
) 

192.9. Dishonorable discharge, 
auspenda4, and oonf'ill8lll8nt tor 
tive (6) ;ye ara. Dia ciplinar,v 
Barraok:S. 

EDWARD RA.LEY, Company D, 29th ) 
Infantry, alias Private EARL ) 
HUFF, Infantr,y, Unassigned. ) 

BEVIEi' "b7 the BO.ARD OJ' BEVID 
mmmuLL, BtRNS, am HOOVER, Judge Advooatea. 

ORIGIN.AL EXJMillTIOllf by VlICXLIFI!X, Judge A.dvooate. 

1. The aocuae4 wae tried upon the tollowil:lg charges and epeoiti-
oationa. 

CRA.RGE I: Violation of the 96th J.rtiole ot War. 

SpecitioaUon 1: In that Private Ed. Hlldson, Comp8Jl7 "A" Secom 
Engineers, alias Private »t. Hardy, Troop "C" Eighth Cavalry~ 
aliaa Private Edward Haley, Company "D" i\'lenq-ninth Infan
try, alias Private Earl Hl1:f'f', Inf'antr,y Unasasigned, did under 
the name ot Ed. HUdson, at .Amarillo, Te:xaa, on .July 6, 1927, 
by willfully oonoealing the faot be was then a private 1n 
said Troop "C" Eighth eavalr,v, proaare himself to be enlist
" in the military service ot tba Unitecl" States by Captain 
Charlea Lewis, Infantr,y (DOL) • 

http:ORIGIN.AL


'(20) 

· Specification 2: In that Private Ed. Hudson. Compsny "A"' Secom 
Engineers. alias Private Ed. Hardy. Troop "C" Eighth Cavalry, 
alias Private Edward Raley. Company "D" TWenty-ninth Infantry. 
alias Private Earl 'Rllf'f'. Infantry Unassigned. did under the 
name of' Edward Raley. at New orleans. La.. on July 1'1. 1928, 
by willi'u.lly concealing the faot he was then a private in said 
Troop "C" Eighth Cavalry. pro01ll"e himself to be enlisted in 
the military service of tbt United States by 1st Lieut. E. M. 
Edmonson. Field J;r'tille1'7, (DOL). 

Specif'ication 3: In that Private Ed. Hudson. Company "A" Second 
Engineers. &lias Private ]);1. Hardy. Troop "C" Eighth cavalry. 
alias Private Edward Raley. Company "D" T\?enty-ninth Infantry. 
alias Private Earl Hllff. Infantry Ullassigned, dicl under the 
name of Earl Hllff. at Chattanooga, Tenn•• on Augwit 30, 1928, 
by willfully concealing the fact be was then a private in 
Troop "C" Eighth Cavalry. procnn-e hlmselt to be enlisted in 
the military service of the United States by captain H. D. 
Bagnall, Infant1'7 {DOL). 

CHARGE II: Violation of the 66th J;r'tiole of' war. 

Specification ls In that Private Ed. Hudson. compan7 "A"' Secom 
Engineers. alias Private »:I. Hardy, Troop "C" Eighth Cavalry, 
alias Private Edward Haley, Company "D" Tv1enty-ninth Infan
try. alias Private Earl 'Rllf'f'. Infantry unassigned. did. under 
the name of Ed. HUdson, at lt'ort Logan, Colorado. on or about 
August 169 1927, desert the service of' the United States allll 
did remain absent in desertion until he was apprehended by 
Cinl Authorities at Long Beach, calif'ornia, on or about 
February 26 , 1929 • 

Specification J:: In that Private ]);1. HU.dson. Company "A'' Seoom 
Engineers, alias Private Ed. Hardy, Troop "C" Eighth Caval1'7, 
alias Private Edward Haley, company "D" Twenty-ninth Infant1'7, 
alias Private Earl Huff, Infantry Unassigned, did. under the 
name of' Edward Haley, at Fort Benning, Ga., on or about August 
23, 1928, desert the servioe of the United states and did re
main absent in desertion until he was apprehended by Civil 
Authorities at Long Beach, California, on or about February 
26, 1929. 

Speoification 3: In that Private Ed. Hudson, Company "A" Seoond 
Engineers. alias Private m. Hardy. Troop "C" Eighth Cavalry, 
alias Private Edward Haley, Company "D" Twenty-ninth Infantry, 
alias Private Earl Haff, Infantry, Unassigned. did. under the 
name of Earl Hu:f'.f, while en.:.route to Fort Ssn nouaton, Texas, 
for assignment and duty, on or about· August 30. 1928, desert 
the senioe of the United States. am did rsnain absent in de
sertion. until ha was apprehended by Civil Authorities at Long 
Beaoh, California on or about February 26 9 1929. 

-2-
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He pleaded not guilty to the charges and specifications. He was foUlld 
guilty or Specification 1, crba.rge I, except the words ".Amarillo, Texas", 
substituting therefor th.o v;crds, "Oklah.onn City, Okla.hon:a'', of the ex .. 
ceptedword.s, not guiltJ,. of the substituted words, guilty, and guilty 
of the remaining specifications and of the charges. No evidence of pre
vious convictioilS was introduced. Re was sentenced to dishonorable dia.. 
charge, forfeiture of all :pay and al10V1ances due or to become due, and ' 
confinement at hard labor at such place as the reviewing authority might 
direct for five years. The reviewing authority approved the sentence, but 
suspended the execution of that portion thereof adjudging dishonorable dis
charge until the soldier's release from confinement, and designated the 
Pacific Branch, United States Disciplinary Barracks, Alcatraz, California, 
as the place of confinement. The sentence was published in General Court.. 
JJa.rtial Order No• 171, Headquarters Ninth Corps Area, June 10, 1929. 

2. The evidence shows that accused, under the name of Ed Hardy, en
listed at Oklahoma City, Okla.hon:a, for three years on l!a.y 2, 1925, for 
the 8th Cavalry at Fort Bliss, Texas (Ex. 10) and on June 2, 1925, ab.. 
sented himself without leave from that orga.n.ization (Ex. 6). Under the 
name of F.d Hadson, he reenlisted at the same place on July 5, 1927, for 
three years for the 2d Engineers at Fort Logan, Colorado (Ex. 11), and 
on .August 15, 1927, absented himself without leave from th:i.t organization 
(Ex. 'l). Under the name of Ed.ward Haley he reenlisted at New Orleans, 
Louisiana, for three years on July 17, 1928, for Infantry, Fort Benning, 
Georgia (Ex. 12), and on August 23, 1928, absented himself without leave 

· from Company D, 29th Infantry, at Fort Benning, Georgia (Ez:. 8). Under 
the name of Earl Ruff he reenlisted at Chattanooga., Tennessee, on August 
30, 1928, for three years for Infantry, Eighth Corps Area. (Ex. 13). .An 
extract copy of the morning report of the Post Recruiting Office, Fort Sam 
Houston, Texas, for September, 1928, containing the following entries, was
introduced: 

"Sept. 4, 1926, Bet. Re.ff, Earl, em-oute rr. Chattanooga., 
Tenn., to AVIJL since 8-30-28. BBB 
Sept. 11, 1928, :Bet. Ru.ff, from AVIJL, to dropped as a de .. 
serter. BB.B" 

Accused was ~rested and taken into custody at Long Beach, California, on 
February 26, 1929, by a civil police officer. On each of his reenlistments 
accused declared that he had had no prior military service. The finger 
prints of accused (Ex. 1) were taken in open court (R 7), and a. qualified 
finger print expert testified that from a comparison thereof with finger 
prints appearing on photostatic copies of the identification records of Ed 
Hardy (Ex:. 2), Ed Hudson (Ex:. 3), Edward Haley (Ex:. 4), and Earl Huff (Ex:. 
5), he was of the opinion that all the prints were ma.de by one and the same 
person (R 11). 

~e accused rennined silent and offered no evidence in his behalf. 
-3-
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3. !he evidence sufficiently shows that a.t the ti.mes and places al• 
leged in the Specifications, Charge I, accused :fraudulently procured reen
listments by concealing the faot that he was already in the military serTice, 
a.a found by the co'tlrt• The essential elements of the offense of :fraudulent 
enlistment in violation of Article of war 96 are established in each case. 

The evidence also shows that at the tms and places alleged in Speci• 
fications 1 and 2, Charge II, accused absented himself without leave and re
mained absent until taken into custody by the civil authorities on Febrtla.17 
26, 1929. The duration of the absence in ea.ch case, together with his in• 
tervening :f'raudnlent enlistment in ea.ch case, establishes desertion, as found 
by the court. The evidence that accused was arrested a.nd ta.ken into custody 
bya civil officer sufficiently establishes apprehension, as charged and 
fotmd.. 

By Specification 3, Charge II, it is alleged that accu1&d deserted on 
August 30, 1928, mile en route to Fort Sam llo'DBton, Texas, for assignment 
to duty. The only evidence of th.ts desertion consists of his reenlistment 
at Chattanooga, Tennessee, on .August 30, 1928, for service with Infantry, 
8th Corps Area, and the entry from the morning report of the Post Bacruit
i?Jg Oftioe, Fort Sam Homton, Texas, reciti~ his absence without leave on 
August 301 1928, while en route :trom Oba.ttanooga, Tennessee. The recital 
that accused absented himself without leave en route :f'ran Oha.ttanooga. is 
mnifestly hearsay and is therefore incompetent to prove such absenoe with
oa.t lean. While this entry and the subsequent one showing accused dropped 
a.a a deserter, are sufficient, perhaps, to show that accused did not in 
fact report for duty at the Post Recruiting Office, Fort Sam Houston, Te.xa.s, 
there is no evidence in the record that he was ordered or otherwise obliged 
to report to that organization. It follows that the evidence is not le
gally sufficient to show accused's absence without leave or desertion as 
found under this specification. 

4. The charge sheet shows that Hudson enlisted July 5, 1927, at the 
age of 25 yea.rs and 4 months, with no prior service. 

5. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the acemed were con:mitted during the trial. 
The record is legally sufficient to support the findings of guilty ot Charge 
I and its specifications, and Charge II and Specifications land 2 there
under, and the sentence, but legally iDSuf:ficient to support the findil:lg 
of guilty of Specification 3, Charge II. 

e Advocate. 

JUdge A.dvocate. 
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WAR DEP.A.BTMENT, 

In the Office of The Judge Ad:rooate General, 
Washington, D. c. 

Military Justice 
C.M. 187316 

U JI' I T E D S T A T E 8 } SEVEMH CORPS A.BEA 
) 

'fS• ) Trial by G.C.M., convened at the 
) Cavalry School, Fort Riley, Kansas, 

Private AUBURN' J. HENSLEY ) June 13, 1929. Dishonorable dis
(6768968), Battery D, 18th) charge and confinement for six 
Field Artillery. ) (6) months. 

) Disciplinary Barraeks. 

HOLDING by the BOARD OF REVIEW, 
TURNBULL, BURNS, and HOOVER, Judge Advocates. 

ORIGilllL EXAMINATION by WICKLIFFE, Judge Advocate. 

1. The ac:::u.sed was tried upon the following charge and specifications 

CH.ARGE1 Violatlon of the 93d. Article of War. 

Speoification1 In that Private Auburn J, Hensley, Battery "D" 
18th Field Artillery, did, at Fort Riley, Kansas, between 
the dates of April 1, 1929, and May 24, 1929, feloniously 
take, steal, and carry away about $1.85 in United States 
money and one deck of playing cards, value about $,75 the 
property of Captain E-.tward H. Brooks, 18th Field Artillery, 

He pleaded not guilty to and was found guilty of the charge and specif~cation. 
No evidence of previous convictions was introduced. He was sentenced to dis
honorable discharge, forfeiture of all pay and allowances due or to become due, 
and confinement at hard labor, at such place as the reviewing authority might 
direct, for six months. The reviewing authority approved the sentence, designated 
the United States Disciplinary .Barracks, Fort Leavenworth, .Kansas, as the place ot 
confinem,..,nt, and forwarded the record pursuant to the provisions of Article of War 
6<*· 
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2. The evidence shows that between April 1 and May 26, 1929, while 
accused was orderly for Captain Ed.ward. H. Brooks, 18th Field Artillery 
(li.7,10), some small articles, not described in the testimony otherwise than 
as souvenirs of no monetary value, were taken from the officer's quarters. 
Suspecting accused, Captain Brooks called him into his orderly room and after 
warning him that whatever he might say would be used against him (R.8,9), 
~uestioned him in regard to the missing articles. Accused d~nied having taken 
them. Captain Brol:ks then searched the effects of the accused and found there-\ 
1n a pack of cards, valued at seventy-five cents, which he recognized as his 
property and as having been kept in his quarters. Accused later admitted 
having \&ken the cards from the quarters (R~7-8, 9-10), and also confessed to 
having taken from a small bank in the quarters money in th1 sum of fl. 85 (R. 8). 

No evidence was offered by the defense and accused elected. to remain 
silent at the trial. 

3. ~e evidence, including the admissions of accused, sufficiently shows 
that at the place and within the dates alleged accused took and carried away 
from Captain Brook1' quarters the pack of cards described in the specification, 
of the value alleged. The intent to steal the cards is shown by the circum
atanoea under which they were taken and recovered. 

The evidence is not sufficient, however, to establish the larceny of any 
money. Accused confessed to having tMen money to the amount of $1. 85 from a 
small bank in Captain Brooks' quarters, but he cannot be convicted. legally 
upon his unsupported confession. Outside the confession there is no evidence 
whatever of the larceny by anyone o~ money from Captain Brooks' quarters, that 
is to say, there is no independent proof of the corpus delicti. Such being the 
case it was improper for the court to consider the confession. 

The evidence is legally sufficient to 1upport only so much of the findings 
of g11ilty of the specification as includes a finding of g11ilty of the lareell¥ at 
the place and between the uates alleged, of one deck of playing cards, value $.75, 
the property of Captain Edward H. BroOka, 18th Field Artillery. 

4. For the reasons stated the Board of Review holds the record of trial 
legally sufficient to support only so much of the finding of guilty of the 
specification as includes a finding of guilty of the larceny at the place and 
between the dates alleged of one deck: of playing cards, value about $.76, th& 
property of Captain Edward H. Brooks, 18th Field Artillery, and legally suf
ficient to support the charge and the sentence. 
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WAR DEPARTEE:,TT 
In the Office of.'.i'he Judge Advocate General 

Washington, D.C. 

Military JW!tice 
C. M. No. 187319 

UNITED STATES ) SECOND DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Fort Sam Hou.ston, 'l'exas, llay 

Private Georges. Line ) 2, 1929. Dishonorable dis
(R-1097122), 3d. Wagon ) charge and confinement for 
Company, 2d Division ) two (2) years. Disciplinary 
QUAI'termaater Train. ) :Barracks. 

HOLD ING by the BOARD OF REVIEW 
TURN.BULL, BURlfS and HOOVER, Judge Advocates. 

ORIGINAL EXAMINA.TION by W>FFE'Pl!, Judge Advocate. 

l. The record of trial in the case of the soldier named above baa 
been examined by the Board of Review. 

2. '11he accu.sed was tried ~on the following charges and specifications a 

CHARGE Ia Violation of the 93rd Article of War. (Finding of Not Gu.ilty 
by the court) 

Specifications (Finding of Not Guilty by the court) 

CHARGE Ila Violation of the 96th Article of War. 

Specification 11 In that Private First Claes Georges. Line, 
3rd Wagon Company, 2nd Division Quartermaster Train, did, 
at Fort Sam Ho1.1Ston, Texas, on or about February 5, 1929, 
I.Ullawfully and feloniously conspire with Private First 
Class Foster Krammerer, 3rd Wagon Company, 2nd Division 
Quartermaster Train, to commit an offense against the 
United States, to wit, unlawfully and feloniowrly to take, 
steal and carry away a field safe and contents, property 
of the United States, of the value of four hundred eleven 
dollars and seventy five cents, (%~11.76), and to effect 
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the obJeot of such conepiracy, did, at Fort Sam 
Houston, Texas, on or about February 12, 192i, 
wrongfully and ur.lawtu.ll.7 tear the screen from the 
window of the Orderly Room, 3rd Wagon Com~, in 
which was said safe. 

Specification 2: In that PriTate First Class Georges. Line, 
3rd Wagon Company, 2nd Division ~uartermaster Train, did, 
at Fort Sam Houston, Texas, on or aboat February 12, 
1929, wrongfu.lly and •mlawfu.lly 11ttecwt to break and 
enter the orderly room, 3rd Wagon Compan,y, 2nd Division 
Quartermaster Train, with intent to commit an offenae 
therein, to wit, the larceny of a field safe ahd contents, 
property of the United States, of the value of three hun
dred two dollars and seventy five cents, ($302.75). 

The accused pleaded not guilty to all charges and specifications, and was 
found not guilty of Charge I and the specification thereunder, but guilty 
of Specification 1, Charge II, except the words and figures, ufour hundred 
eleven dollars and seventy five cents {$411.75) 11 

, substituting therefor 
the words and figures, "about three hundred dollars {$300.00)", of the ex
cepted words, not guilty, of the substituted words, guilty; guilty of Speci• 
fication 2, Charge II, except the words and figures, "three hundred two 
dollars and seventy five cents {$302.75)", substituting therefor the words 
and figures "about one hundred seventy-five dollars ($175.00) 11 

, of.the ex
cepted words, not guilty, of the substituted words, guilty; and guilty of 
Charge II. No evidence of previous oonviotions was introduced. He was 
sentenced to dishonorable discharge, total forfeitures and con:f'inement at 
hard labor for five years. The reviewing authority approved only so much 
or the sentence as provided for dishonorable discharge, forfeiture of all 
pay and allowances due or to become due, and confinement at ha.rd labor :for 
two years, designated the United States Disciplinary Barracks, Fort Leaven• 
worth, Kansas, as the place of confinement and forwarded the record pursuant 
to Article of War 50!. 

3. Viewing the case in the light most favorable to the prosecution 
the record shows, as to the specifications ti.nd che.rge of which accused was 
found guilty', that on or about February 5, 1929, while acting supply sergeant 
of his organization accused suggested to one Pri~te 1st Class Krammerer, a 

- 2 -
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horseshoer in the same organization, that the.two break and enter the order
ly room of their Company and remove therefrom a safe containing approximately 
$250.00, property of the organization and its individual members (R.26-28, 
63,54,86). It was proposed to place the sate in a car belonging to Kramner
er, move it to a point beyond a certain, Salado Creek and there break it open. 
Kremmerer temporized by saying that he would have to get his car fixed, but 
sought to leave the impression that he agreed to the proposal, and probably 
did agree, but at no time did he have any real intention of participating 
in the commission of the offense. The following Saturday night, February 
9th, was the date set for the attempt (R.29,26,36,62,66). One or two days 
after February 5th,Kl:8J11mere~,escorted by an unidentified soldier, appeared 
at the office of Lieutenant Drake, Military Police Officer, Fort Sam Houston, 
and revealed to this officer the details of the plot to burglarize the order
ly room (R.28,29,62,26,29,66). Krammerer did not report the contemplated 
crime to his organisation commander or any other person connected with the 
organization because he "did not think of it that way" (R. 35,56). He was 
instructed by the llilitary Police Officer to go through 'With the plan 11 just 
as if I meant it, and not to do any busting up, or anything like that" • .He 
was further instructed to report the time and place set for the commisaion 
of the offense and was told to advise no one else of what was taking place. 
Following the information given him by Krammerer, the Military Police Officer 
and one of his sergeants went on the night of February 9th to the point beyond 
Salado Creek and there lay in wait. Krammerer had told the Milit9;.ry Police 
Officer that the offense would be committed at 10:30 o•clock that night. 
Accused decided that he "would not do it11 and did not meet Krllim!lerer (R.29 1 87), 
and at ll:30 o•clock Kr!Ullmerer appeared at the hiding point of the Military 
Police, alone, end informed them that accused had not appeared at the scene 
of the crime at the time set for its commission (R.34,35,62,65,66). Quoting 
from Krammerer•s testimony: 

"Q And what night were you to take the sate out of there? 
A Saturday night. It was to be around ll :00. 
Q Can you state why you did not take it out around 10:00 or 

ll:00? • 
A Yes, sir------ Line was not there. 
Q What is the first thing you said to Line after this -----

the first time you saw him? 
A I asked him where he was Saturday. 
Q What 'else did you say? 
A I do not remember. 
Q Do you remember saying, •Where have you been? Why are we 

not getting this safe out?• 
A.. No, sir. 

- 3 -
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Q Did you say, 1When are we going to get this safe out?' 
A Yes, sir. 
Q Didn1t you say, 'Let's go get it out'? 
A Yes, sir." (tl.29,30) 

The record is silent as to where or exactly when this conversation took place 
and as to the circumstances surrounding it except that accused testified that 
Krrunmerer came to him the morning following the night of the agreed rendez
vous and asked where accused had been (Re 87). On the following Monday, 
Krammerer reported to the Military Police that the robbery was to ta.lee place 
that night (R. 67). Accused and Krarnmerer met in accused's room at 11:00 
o'clock of the same night and at 12:30 A.M. they proceeded to the orderly 
room (R.26,28). Lieutenant Drake and his sergeant, about 10:30 o'clock 
that evening, secreted themselves in a building adjoining the orderly room 
containing the safe and lay in wait for accused and Krammerer. The two 
appeared at the orderly room about 12:30 A.M., February 12th, and while be
ing watched by the hidden Military Police began ripping the screen from a 
window directly beneath which was the safe (R.28,62). A passing automobile 
interrupted the operation and the two ran. Krammerer went to where the 
:Military Police were hiding and told them accused "was getting scary and 
about ready to quit". He was told by the Military Police officer to get away 
"that Line would see him, and that I did not want him to know he was talking 
to anyone there." ~hortly thereafter accused and Kra.mmerer again met at 
the window and resumed work on the screen. A loud scratching, as if a nail 
were being pulled, caused both men to again stop and r'UJl. About five 
minutes later Xr8JJ!merer again went to the hiding place of the Military Police 
and stated that accused had said that he would make but one more attempt at 
gaining access to the window, that he, accused, was afraid they would dis
turb someone and was afraid they would be "grabbed". Krammerer then left 
and a few minutes later the Military Police Officer found himself' confront
ed in the darkness by accused. The latter was thereupon immediately placed 
in arrest and subsequently confined (~.62,63,67,68). Later, for some reason 
not appearing in the record, accused was taken to the city of San Antonio by 
Ueutenant Dre.lee and was left in the hands of city detectives for a few 
minutes. After leaving the detectives accused claimed that he had been 
assaulted by them but an exa.mination of his body by Lieutenant Dre.lee dis-
closed no injuries (R. 72). · 

Accused, 30 years of age, is a soldier with more than six years service, 
with two honorable discharges (H. 102). He was sworn and testified as a 
witness in his own behalf but for the purpose of this holding it is not 
deemed necessary to set out his testimony.· 

4. The use of deooys in the entrapment of known or suspected crim
inals is a practice recognized and supported by civil courts generally, 

and, within proper limitations, is not forbidden by military law. An 

- 4 
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important and equally well recognized exception to the rule permitting de
coys and entrapments, based on public policy, is that acts conceived and in• 
stigated by Government agents cannot be prosecuted criminally. The ex
cep:tion is stated in the late case of Cain v. United States, 19 Fed (2d) 
472, as follows: 

"True it is that one who is not, and recently perhaps 
has not been engaged in violating the law, and who present-
ly has no intention of violating it, mAy not through sympathet
ic appeals, or impelling mAchinations of officers, or so-called 
stool-pigeons, be induced to commit a crime and then be prosecut
ed and convicted for committing it." 

In the case of United States, ex rel. Hassel v. Mathues, 22 Fed. (2d) 979, 
the court says: 

"It is against the public policy to sustain a conviction 
for crime where the party is induced to commit it by officers 
of the government, who thereafter ensnare and app~ehend him 
in such commission.ii . 

In Butts Te United States, 273 Fed. 35, the court stated: 

"The first duties of the officers of the law are to 
prevent, not to punish, crime. It is not their duty to 
incite to and create crime for the sole purpose of prose
cuting and punishing it.11 

See also Woo Wai v. United States, 223 Fed. 412; Sam Wick v. United States, 
240 Fed. 60. 

The evidence introduced in behalf of the prosecution in this case was 
sufficient to justify the court in concluding that accused first suggested 
burglarizing his organization's orderly room and agreed upon February 9th as 
the date for the commission of the offense. Had he made OJry attempt to 
carry this plan into execution at the time set, Krammerer•s passive or 
active participation would not have constituted a defense. He did not, 
however, go forward with his criminal purpose, and the record fairly shows 
that the plan and purpose were utterly and wholly abandoned by him. Had 
the transaction stopped with this abandonment by accused of the wrongful 
design, it is quite clear that the housebreaking would not have been attempt
ed. But Kremmerer did not allow the transaction to stop. He sought out 
accused, impliedly upbraided him for his failure to go through with the plan, 
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a.nd suggested and urged that they take the safe at a later day. The 
Government agent thus not only laid the trap for accused, but reconceived 
and instigated the criminal purpose and actiVGly lured accused into the 
appearance of the criminal act. The law does not countenace conviction 
and punishment under such circumstances. 

The public policy preventing the criminal prosecution or persons whose 
acts are induced by Government agents, is accentuated in military law. One 
or the principal d~ties or an officer of the Army is the development, train
ing, discipline and leading of the soldier he commands. When an ~fficer 
becomes a.ware that the soldier is about to commit a criminal offense it be
comes his positive duty immediately to restrain that soldier, certainly 
not to encourage and incite him to violate the law. No justification 
for instigation by the Military Police based upon proof that accused was 
a practiced criminal, or that he was engaged in an unlawful business, is 
found in this case. Such being the fact, it was the duty of the officers 
involved to prevent the offense, not to incite it in order that accused 
might be criminally prosecuted. 

In the opinion of the Board or Review the record is not legally sufficient 
to support the finding or guilty or e.n attempt to commit housebreaking, as 
alleged in Specification 2, Charge II. The remaining specification of the 
charge is founded on Section 37, Federal Penal Code, and alleges a con-
spiracy on the part of accused with Krrun:merer to commit an offense against 
the United States. The attempt to enter the orderly room on t:-.ie night of 
Feb~uary 12th is alleged as .the overt act. 

"A conspiracy is an agreement by two or more persons to do an illegal 
a.ct, or to do a legal act by illegal methods." United States v. Kissel, 
173 Fed. 823. It is "a partnership in criminal purposes". United States 
v. Kissel, et al, 218 u.s. 601~ An overt a.ct is essential to conspiracy. 
United States v. Rabinowich, 238 u.s. 78; Joplin Mercantile Co v. United 
States, 236 U.S. 351; Hyde v. Shine, 199 u.s. 62; McGinniss v. United States, 
256 Fed. 621. Thus a combination or minds in an unlawful purpose is the 
foundation of the offense of conspiracy but an overt act is necessary to 
complete the offense. Hyde v. United States, 225 ~.s. 341; United States 
v. Hirsch, 100 U.S. 33; United States v. Kissel, 173 Fed. 823. Do the 
facts in the case at hand, when viewed in the light of these decisions, 
meet the test? The Board can but hold in the negative. There is an utter 
lack of that essential combination of minds, that partnership or purpose 
which is the essence of the offense. The entire evidence shows that at no 
time did Krannnerer, the alleged co-conspirator, intend to participate in the 
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alleged conspiracy, but on the contre.ry that it.was his purpose to prevent 
the carrying into effect of its alleged object. There could not, there
fore, be a real combination of minds or partnership of purpose. Woodworth 
v. The State, io Tex. Crim. Appeals Reports 375. 

Again, the proof fails as to that second essential of the offense of 
conspirady, the overt act, for it was never intended by Krammerer that 
larceny should be accomplished. If, as previously held, accused was 
lured by the Military Police decoy into the commission of the alleged 
overt act, then that act can have no legal significance in its relation 
to the offense charged. Inasmuch as the acts contemplated were not to 
be a violation of the law accused and Krammerer could not, in contemplation 
or law, criminally conspire to do them. In the case of Woo Wai, et al. 
v. United States, 223 Fed. 412, defendant and his associates were charged 
with conspiring to smuggle Chinese across the border. The court in pass• 
ing upon the matter or the overt act in that case said: 

"It was the intention or the officers who induced Woo 
Wai e.nd his associates to attempt to bring Chinese across 
the Mexican border that the law should not be violated. 
They intended to prevent the consummation of the offense 
which they lured the defendants to undertake. Their 
purpose was to intercept the Chinese so brought across the 
border and return them to the co'tllltry whence they came. 
Woo Wai and his associates, therefore, although they were 
not aware of the fact, were engaged in an act ,,..hich was 
not to result in an accomplished offense against the laws 
of the United States.*** Ii' no violation of the law was 
to be accomplished by the ~ct of the defendants, it follows 
that they could not be held for conspiring to do that act." 

.See also State of New Jersey v. Harry Dougherty, 96 Atl. 56; L.R.A. 1916 C 991. 
In the opinion of the Board of Review the record is legally insufficient to 
support the finding of guilty of Specification 1, Charge II. 

s. For the reasons hereinabove stated, the Board of Review holds 
the record of trial legally insufficient to support the findings of guilty 
of Charge II and its specifications, and the sentence. 
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WAR DEPJ..R'l'MEN'l' 
In the Office of The JUdge Advocate General 

Washington, D. c. JUL 151929 · 

:!!111tary Justice 
C. M. No. 187322 

UNITED STATES ) THI.tID CORPS .I.REl 
) 

v. ) Trial by G.c.M., convened at 
) Fort Howard, Maryland, .Tune 

Private ROY DOWELL (R-3363661), ) 17, 25, 1929. Dishonorable 
Troop C, 2nd Cavalry, alias ) discharge and confinement tor 
Private Dave O'Connor, Infantry, ) three (3) year,. Disciplinary 
Panama (Unassigned. J. ) Barrackl. 

HOLDING by the BOA.RD OF REVI 1i.'iY 
TlJRNBULL, BURNS and HOOVER, Judge Advocate,. 

ORIGINAL EXAMINATION by BROWN, J'udge A.dvooate. 

1. The record of trial in the case of the 1oldier named above hae 
been examined by the Board of Review. 

2. ~e accused was tried upon the f'ollowi?l8 charges and specificat1on11 

CHARGE Is Violation ot the 54th Article of War. 

Spec1fication1 In that Private Roy Dowell, Troop c, Second 
Cavalry, Fort Riley, Kansas, alias Private Dave O'Connor, 
Infantry, PananB (Una.s signed), did, at Baltimore, Maryland, 
on or abou.t March 22, 1929, unier the name of Dave O'Connor, 
by willfully concealing the fact he was then a private in 
said Troop c, Second Cavalry, Fort Riley, Kansas, procure 
himsel:f' to be enlisted in the military service of the United 
States by Captain William.R. Hamby, Cavalry, (nOL)., and 
did, thereafter at Fort.Howard, Maryland, receive allowances 
under the enlistment so procu.red. 

CHARGE IIt Violation of the 68th Article or War. 

Specifications In that Private Roy Dowell, 1Toop c, Second 
Cavalry, Fort Riley, Kansas, alias Private Dave O'Connor, 
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Infantry, Panama {Unauigned), did, at Fort Riley, lranaaa, 
on or about April 23, 1920, desert the service ot the 
United States, and did remain absent in desertion until 
he was apprehended. at Fort Howard, M&ryland, on or about 
March 25, 1929 • 

CHARGE III1 Violation of the 93rd Article of War. (Finding ot Not 
Guilty by the court) 

Specifications {Finding of Not Guilty by the court) 

He pleaded not guilty to the charges and specifications, and was found guilty 
of Charges I and II and their specifications, and not guilty ot Charge III 
and its specification. No evidence of previous convictions was introduced.. 
He was sentenced. to dishonorable discharge, forfeiture of all pay and 
allowances due or to become due and confinement at hard labor for three 
and one-half years. The reviewing authority approved only so much of the 
sentence as provides for dishonorable discharge, forfeiture of all pay and 
allowances due or to become due and confinement at hard labor for three years, 
designated the Atlantic Branch, United States Disciplinary Barracks, Governors 
Island, New York, as the place of confinement, and forwarded the record 
pursu.ant to Article of War 50i-• 

3. The evidence shows that accused enlisted for one year, under the 
name of Roy Dowell, on May 6, 1919 (Exs. A, B). On March 2.2, 1929, he pro
cured a second enlistment, \Ulder the name of Dave O'Connor, by stating that 
he had never served as an enlisted man in the Army and by concealing his 
previous enlistment (Exs. C, D). He was not discharged from his enlistment 
of May 6, 1919 (Ex. F). Under his second enlistment he received allowances 
of rations and clothing (R. 12, 13). 

From a comparison of finger prints appearing on duly authenticated 
photostatic copies of identification record cards of Roy Dowell (Ex • .A) and 
Dave O'Connor (Ex. C) with.finger prints taken of accused on May 15, 1929 
(R. BJ Ex. E), a du.l.y qualified finger print expert testified that all of the 
prints were made by the same person (R. 9) (Charge I and its specification). 

--··.:, / ! 
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Second Lieutenant John L. DePew, 2d Cavalry, custodian of the record, 
and morning report, of Troop C, 2d Cavalry, inactive, testified that a 
diligent search for the morning reports of the troop had been made but th&t 
they could not be found (Ex. I). Over obJeotion by the defense upon the 
ground that under Paragraph 117, ManllB.l for Courts-Martial it was incompetent, 
a copy of a Report of Changes rendered by "2d Cav The Cavalry School Ft Riley 
Kans" for the twenty-four hour period ending at midnight, April 23, 1920, 
and containing a recital that Recruit Roy Dowell, Troop C, 2d Cavalry, had 
passed from duty to absent without leave, authenticated by the seal of the 
office of The Adjutant General, was received. in evidence (R. 34J Ex. J). 

4. The accused testified that "in regard to this charge of desertion 
against me I have a very peculiar story to tell", that in August, 1924, he 
was confined in a reformatory at Anamosa, Io•, where he was beaten over 
the head for an offense of which he knew nothing, and later found his mind 
a blank. "I did not remember a thing or realize what ~ppened till about 
1927". He also testified that "I do not know what happened before 1924, 
if I did I would be willing to take the blame for desertill8. I! I had known 
I •s under military rule I would have left them know where I was. I came 
out and enlisted in the Army" (R. 29,· 30). 

John Dale Pau.l, phydcian and surgeon of the reformatory at .Anamosa, 
Iowa, testified that accused was confined in that institu.tion under the 
na.me of Harvey Baker from November 15, 1922, to February 10, 1928, and that 
he was in the hospital on two occasions in 1922 and 1923 for mental observa
tion, witne11 being "constantly under the impression that he was a para.noid 
type of dementiairaecox, altho1J8h never officially declared insane". Witneaa 
believed that accused'• memory "might have been confused" (Ex. HJ. 

5. The evidence sufficiently shows that on lfarch 22, 1929, accused 
under the name of O'Connor procured. his reenli$tment by concealing the fact 
that he was already in the military service and that he received allo11E1.ncee 
under the enlistment ao procured. The essential elements of the offense ot 
fraudulent enlistment as found by the cou.rt are established. 

The only eTidence of' accused's desertion on or aoout April 23, 1920, 
as alleged in the Specificatipn, Charge II, is that contained. in the entry 
from the Report of Changes reciting his absence witho11t leave f'rom Troop C, 
2d Cavalry, on that day. B11t this entry was not competent, and its admission, 
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over objection by the defense, was error. The Report of Changes from which 
it was taken was not a record of original entry but was a mere compilation 
or swnmary of other official records (A.H. 345-800). The personnel 
adjutant who made it was not charged with the duty of knowing whether or 
not the entry was correct or whether or not the record on which it was 
based was correct. He was charged simply with accurately reporting the 
data communicated to him. (See C.1I. 130886, Osborne; C.M. 127832, KeyesJ 
see also holding by Board of Review in C.M. 178789, Gardner). Paragraph 
117 or the !Te.nu.al for Courts-1Iartial provides that an official statement 
in writing is admissible to prove the truth of the facts recited when the 
officer or other person making it has the duty to know the facts stated 
and to record them, but this established exception to the rule excluding 
hearsay though included in an official report, does not justify the use ot 
an official writing to prove the truth of the matter stated therein where 
the party making it was not under the duty to know or ascertain the truth 
of the facts stated prior to recording them, as is the case with Reports of 
Changes. 

-In reaching its conclusion with respect to the admissibility of the 
Report of Changes, the Board of Review has considered the views expressed 
by The Judge Advocate General and the action taken in C.M. 176789, Gardner, 
the facts of which were in some respects similar to but not identical with 
the facts in this case. In the Gardner case, there having been evidence 
of a confession by the accused and proof of entries on a Report of Chang~s 
from accused's organization and from accused's service record reciting his 
desertion, both entries having been admitted without objection by the 
defense, and it having been shown that the morning report entries pertaining 
to accW1ed's desertion had been lost or destroyed, it was held, in effect, 
that the entries from the Report of Changes and from the service record 
furnished su.fficient proof of ti:e corpus delicti. It was expressly stated 
by The Judge Advocate General in that case that the principles underlying 
former precedents holding Reports of Changes incompetent to prove the truth 
of the facts recited therein were not questioned. Emphasis was, moreover, 
laid upon the proposition laid down that with respect to the entry from the 
service record the officer making it was charged with the duty not only of 
recording the facts but of knowing their truth. It is the view of the Board 
that the conclusions and results based upon the particular facts of the 
Gardner case are not controlling here. 
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From the testimony indicating accused •s imprisonment in a st&te 
reformatory from 1922 or 1924 to 192? or 1928, and the proof that accused 
was not discharged from his enlistment of 1919, the court would have been 
justified in inferring that he absented himself without leave at some 
time prior to his reenlistment. But there is no competent direct evidence 
or proper basis of an inference as to the date on .;nich he so absented 
himself without leave. It cannot, therefore, be determined from the record 
whether the statute of limitations, if properly pleaded, v.ould have barred 
accused's trial for desertion. Trial would have been so barred had the 
offense been committed. subsequent to the legal termination or the World War 
on March 3, 1921, and w1 thin s11ch period prior to accused's imprisonment 
that the time between his desertion and arraignment, exclusive of the time 
of imprisonment during which he was not amenable to military Justice, would 
exceed three years~ It follows that, assuming acc11sed's absence without 
leave at an undetermined date prior to his imprisonment to have been es
tablished, the admission of the Report of Changes indicatiil8 his desertion 
at a date which would take the offense out of the limitations of Article ot 
War 39 was error injuriously affecting accused's substantial richts, within 
the meaning of the 37th Article of War. 

In the opinion of the Board of Review the record of trial is not legally 
sufficient to support the findings of gllilty of Charge II and its specifica

1tion. 1.he maximum sentence authorized by Paragraph 104 c of the 1fanu.al for 
Cou.rts-W.artial for the offense of fraudulent enlistment involved in Charge I 
and its specification, is dishonorable discharge, forfeiture of all pay and 
allowances due or to become due and confinement at hard labor for one (l) 
year-. 

6. The charge sheet shows that accu.sed enlisted D\roh 23, 1929, at 
the age of 23 years and 4 months, with prior service as followsr "Enlisted 
7/25/18 at Columbus Barracks, OhiOJ Honorably discharged 5/5/19, to re
enlistJ Private, Infantry, attached to Recruit Co Casual Bn, Camp Merritt, 
N.J., deserted 4/23/20 at Fort Riley, Kansas, Private, Troop C, Second 
Cavalry". 

6. For the reasons hereinabove stated, the Board of Review holds the 
record of trial legally sufficient to support the findings of guilty of 
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Charge I and it, 1peoitication, leeally inautticient to sapport the 
tinclins• ot guilt7 of Charge II and 1h 1pec1ticat1on, &ncl legalq 
1utt101ent to aupport oni, 10 much of the aentence aa includu diahonor
able dhch&rge, torteiture ot all ~ and allo-.nc•• 4119 or to becane · 
due, and confinement at hard labor for one (1) y..u-. 

, 



WAR DEPARTMENT, (39) 
In the Office of The Judge Ad.Tooate General, 

Washington,.D. c • 

Military Justice 
C.M. 187345 

UNITED STATES) 
) 

vs. ) 
) 

Captain JOHN M. CI.ARRE ) 
(08514), Quartermaster ) 
Corps, United States .Army.) 

.,. __AUu 23 hJ29 

Trial by G.C.M., convened. at Fort 
Benning, Georgia, September 14 and 
October 18, 1928; January 7, 18, 22, 
31, and. June 20, 1929. Dismissal. 

OPINION by the BOARD OF REVIEW, 
TURNBULL, BURNS, and HOOVER, Judge AdTocates. 

ORIGINAL ElCA.Hil'iATIOJI' by BRADEN, Judge A.dvooate. 

1. The 13oard. of Review has examined. the record. of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The aooused was tried upon the following charges and specifioationJu 

CHARGE I: Violation of the 93rd Article of war. 

Specification 11 In that Captain John M. Clarke, Quarte:nnaster 
Corps, United States Army, did, at Camp 1JoClellan, Ala., 
on or about October 21, 1927 feloniously embezzle by 
fraudulently converting to his own use electrical equiP
ment of the value of i2050.32, the property of the United 
States ell.tr.i.sted to him by the said United States. 

Specification 2, In that Captain John M. Clarke, Q;uartennaster 
Corps, United StLtes Army, did, at Camp McClellan, Ala., 
on or about November 18, 1927, feloniously embezzle by 
fraudulently converting to his own use toilet bowls of 
the value o! $500.00, the property of the United State,, 
entrusted to him by the said United States. 

Specification 3, (Disapproved. by Reviewing Authority). 
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Speoification 41 In th~t Captain Johl}. M. Clar.kt, Quartermaster 
Corps, United States A-rmy, did, at Camp McClellan, Ala., 
on or about December 7, 1927, feloniously embezzle by 
fraudulently converting to his own use toilet bowls of the 
value of ~500.00, the property of the United states entrusted 
to him by the said United States. 

Specification 51 (Disapproved by Reviewing Authority). 

Specification 61 (Disapproved by Reviewing Authority). 

CHARGE II1 Violation of the 94th Article of ~ar. 

Specification l I In that Captain J.ohn M. Clarke, Quartermaster 
Corps, United States Army, did, at Carn~ McClellan, Ala., 
on or about Ootober 19, 1927, wrongfully and knowingly, 
by. illegal sales, dispose of certain electrical equipnent 
of the value of about :jp2050.32, property of the Uni tad 
States, 'furnished and intended. for the military servioe 
thereof. 

Specification 21 In that Captain John M. (;larke, ;;;:uartermaster 
Corps, United States Army, did, at Ca.mp MoClella.n, Ala., 
on or about November 18, 1927, wrongfully and ~nowingly, 
by illegal sales, dispose of 70 toilet bowls, of the value 
of 9700.00, property of the Uni~ed States, furnished and 
intend~ for the military service thereof. 

Specifioation 31 In that Captain John~. Ularke, 1illlartern1aster 
Corps, United States Army, did, at Camp McClellan, .Ala., 
on or about December 24, 1927, wrongfully and knowingly, 
by illegal sales, dispose of 100 toilet bowls, of the value 
of i760.00, property of the United States, furnished and 
intended for the milita?"'J service thereof. 

CHARGE III1 Violation of the 9£th Artiole of war. 

Specification la In that Captain John M. Olar.ke, Quartermaster 
Corps, United States Army, did, at Camp MoOlellan, Ala., 
on or about December 31, 1927, sign an official report of 
sales of salvaged material, which report was false, known 
to him to be false, and made with the intent to defraud 
the United. State,. 

Speoifioation 21 (Nolle Pressed). 

Speoification 3: (Nolle Prossed). 
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A nolle prosequi ,;;as ent~red as to Specifications 2 and 3, Cha1·ge III. Ac
cused pleaded not guilty to and was found ,±uilty of the charges and remaining 
specifications. He was sentenced to be dismissed 'the service and to be con
fined at hard labor for six months. no evidence of nrevious convictions was 
illtroduced. The reviewing authority disa:PProved. the- findings of gail'ty of 
Specifications 3, 5, and 6, Charge !,approved the sentence but remitted the 
period of confinement, and for.varded the record of trial for the actior. of 
the President unuer Article of ',7ar 48. 

2. The evidence shows that accused became ~artermas ter anci .'.gent 
Finance Officer for Camp XcClellan, .:aabama, about ,i;,ugust, 1925, and was re-·' 
lieve.l by Capta.in .uiton Zeman 011 .1~pril 1, 1928. During the; period covered by 
tile c:narges acc:i.sed was present for duty at Ca..11p llcClellan {R.211). 

Before and during the: time accused was on duty at Camp :1cClellan nu.'!lerous 
buildings on the Government reservation were dismantled and property, such as 
plumbing and electrical equip:oent, r~moved fron these buil~ings, was stored in a 
warehouse No. 3 at the camp {R.179,180). This was salvage property which did not 
appear on the stock record cards of accused but nevertheless was in his custody 
and entrusted to him as Camp ~uartermaster (R.160,168,217,218). In Septembe~ 
or October, 1928, the salvage property in warehouse No. 3 was moved to ware
house xo. 7, by order of accused, and. that part of it which was fit for use by 
the utilities de:part!nent W'<.iS sepa1·ate.J. fron the rest of the material (r..174). 

On or about October 1, 1927, the Construction Superintendent of the Profile 
Cotton I.:ills at Jacksonville, Alabama, received a letter from accused inviting 
sealed bids on certain salvage electrical supplies, therein listed, to be sold 
at Camp 1.!cClellan on October 12, 1927 {R.135,137 ,138,143; Ex. 8). About 
October 6, 1927, the Profile Cotton I.rills submitted a bid for part of these sup
plies, including wire, conduits, condulets, brackets, switcnes, and trans
fonners (Ex. 5). Acting upon orders received from accused, Staff Sergeant John 
McConnell and Sam Foid, a Governrnent employee, removed these electrical sup
plies fro:n warehouse no. 7 and Ford delivered them to the Profile Cotton >ills 
at Jacksonville, Alabama, where they were received and checked by !Ir. T. J. 
·;taldrep, Constr:iction Superintendent of the mills (R.135,146,147,174,175,181, 
183,184). On October 18, 1927, a man who said his na~e \vas Captain J. lI. Clarke 
presented an invoice for this material to :Jr. H. V. Weaver, ~reasurer of the 
Prorfile Cotton Uills, and requested payment (R.130, 131; Ex. 6). \'leaver gave 
him a checi: for ,ij;2,050.32, dated October 19, 1927, and made o~t to Captain J .11:. 
Clark, ~uarte:rmaster, in payment thereof (R.131; Ex. 7 ). ~his check, which 
was received in evidence, bears on. its back the endorsei:ie:nt "Capt. J.M. Cl::.rk, 
liUartermaster" {Ex.7). It was not testified that this endorsement was nade by 
accused. ?roper specimens of accused's handwriting were, however, received in 
evidence (R.155; Exs. 9,10,11,12; Cash Book withdrawn from record;· 
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Some time in 1927 1ti". Peter Kl.epsig of the Kl.epsig Plumbing and Heating 
Company at Anniston, Alabama, asked accus·ed about buying toilet bowls at 

· Camp I:.IcClellan. Accused replied that there were some there but 'he would have 
to.procure orders from ~ashington before he could sell them (R.149). Six or 
ei6ht ·months later accused told Klepsig that he had. orders to dispose of the 
bowls and. would s·en them at ~10.00 each, whereupon KJ.epsig ordered one hun
dred of them (R.149). Actir.g upon orders fro:-, accused, Staff Sereeant 
!.~cConnell and Sain Ford removed about seventy toilet bowls fror1 warehouse l~o. 7 
at Cal!l:p 1:cClellan and Ford delivered them to the Klepsig Plumbing and Feating 
Cor.irany in Anniston, Alabama, the day after Klepsig had ordi,;red them (R.149, 
150,, 175, 176, 182, 184). ',7h.en Kl.epsig saw the bowls he cancelled the re
l:lainder of his order and complained to accused about their poor conJi tion. J.c
cused promised to ·make good and a short time later a box of repair parts and 
accessories ta.ken from warehouse !Io. 7 was delivered to Klepsig by Gove1n.rnent 
truck (R.152, 176). On November 18, 1927, accused requested pa::ment for the 
seventy toilet bowls and Klepsig handed him a checu for ..:,500.00, stating that 
he would give him the balance on the first of. the month (R.150; Ez. 12). At 
the request of accused, Kl.epsig had the check cashed and gave accused the 
~500 in money (R.150). On Dece::nber 5, 1927, Klepsig gave accused a checlc for 
i200.00, to cover the balance due on ·the bowls, and at his request made it 
payable to cash. This check was afterwards endorsed by accused (R.151, 155; 
:Ex. 13). 

On or about December 7, 1927, llr. T. J. Waldrep, Construction Superintend
ent of ~he Profile cotton i.1ills ·at Jacksonville, Alabama, boug-ht. from accused 
100 toilet bowls at .$7.50 each (R.139). These bowls were originally bought 
for the Profile r.rills but the president o.f that concern disa:rproved the ex
penditure and ~ald.rep paid for tha~ himself (R.139). stuff Sergeant McCoI1+1ell 
and Sao Ford, obeying instructions received from accused, removed these bowls 
from warehouse No. 7 at Camp llcClellan a.nJ. iord del iverE:d the.'ll to 'Jaldrep a. t 
the mills in Jac~sonville (R.47, 158-160, 175, 182-184). \'/aldrep paid for the 
bowls in three i:ayments, giving accused tiiree ch.eeks, the first for ,i,500.00, 
dated December 7, 1927, the second for ;150.00, dated Decer.ioer ~. 1927, and 
the third for ~100.00, d~ted January 5, 1928 (R.139, 140, 142, 146; E.x. 9-11). 
These checks were later eniorser.l by accused ancl he cashed one or ther.'.l in the 
pr&sence of '0/aldrep (R.141, 155). 

An official report of Sales and Awards of ':,aste :i.:aterials at Camp :,CCle,.1-
lan, Alabama, for the second quarter of the fiscal :rear, en-.1 ing December 31, 
1927, .as required by Para:;raph 124, Circular ,u, Office of the ~uarter.ns.ster 
General, dated January. 3, 1927; was prer-ared in the office of accused at Ca.mp 
11cClellan anJ. sicned by him about December 31, 1927. It was false in that it 
failed to shov, the sale ot the salvace electrical supplies to the Profile 
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Cotton llills for ~2,050.32, the sale of the seventy salvage toilet bowls to 
the Klepsig Plumbing and Heating Co1:1pany for :i100.oo, and the sale of the 
hundred. salvage toilet bowls to Hr. T.J. Waldrep (or the Profile Cotton !.:ills) 
for $750.00 (R.8-11, 212; Ex. 2). The records of the -~uartE:rmaster and Agent 
Finance Officer at Camp McClellan and the Fourth Corps Area Finance Officer, 
to whom accused rendered reports, were searched and nothing was found to in
dicate that during this period the sales were made or that the sums of money 
mentioned were received by aocused or deposited to the credit of the proper 
Finance Officer (R.9, 10, 188, 210, 212-215, 251-264; Ex. 14). The cash book 
in the Agent Finance Office at Ca.my, l!cClellan, kept personally by accused,. 
was exru:'.l.ined but no record of the receipt of ti.e mcneys was found (R.31, 32, 
194-196). The defense admitted that nonE: of the sales or proceeds thereof 
were reported (R.250). 

The defense introduced no witnesses other than those who testified as to 
the mental conditio~ of accused, as will hereinafter appear, and accused elect
ed to remain silent at the trial. 

4. It is clear from the evidence th.at accused caused to be taken and 
carried. away electrical equipment of the value of ~2,050.32, toilet bowls of 
the value of ;);700.00, and toilet bowls of the value of ~71>0.00, all property 
of the United States, entrusted. to him, wrongfully disposea of them by sale 
as alleged, failed to accuunt for the proceeds, and afterwards signed an of• 
ficial report which he knew to be false and fraudulent in that it failed to 
snow the sales of this Government property. Since the evidence shows that the 
property was ta.ken from suildings on a Govern:1ent reservation, that it was 
stored in Gove:rm:lent warehouses, and that it ·Nas un-.1.E.r the control of an A.my 
~arte:nnaster, the court was justified in inferring tnat it was property of 
the United States furnished and intenued for the .t:1ilitarvservice thereof. 
The endorsemE:nt on the ba~-: of the cllec~i: by which the .Pr~file Cotton !.!ills 
paid for the electrical supplies, was not identified as the signature of ac
cused, and a.c0used was not definitely identified as the person who ::is.de the 
sale and received the check but there was sufficient circUIJstantial evidence 
before the court, in ad.di tion to many properly identified sa'!:ples of the 
handwriting of accused, which the court might use as standards of comparison 
with the endorsement purporting to have been ma.:le by accused, to justify the 
cov.rt in finding that accused did receive and endorse the checl-~ anu. make the 
sale. Violations of the 93d Article of 'Jar as alleged und~1· 3peci fications 
l, 2 and 4, Charge I, and violations of the 94th Article of 7ar as alleeea. 
under the Specifications, Char~e II, are established. Accused's act in kno,1-
ingly si~ning the false official report of sales was clearly conduct of a 
nature unbecoming an officer and a gentleman, a.~d constituted violation of 
the 95tl1 Article of ·,','ar, as charged in Specification 1, Charze III. 
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5. Early in the trial the defense counsel suggested that accused was 
of unsound mind to the extent that he was probably incapable of entertaining 
the crimin9.l intent involve'1- in the offenses charged, and was probably in
capable of adequately assisting in the conduct of his defense. Various 
witnesses, including Government civilian employees, officers and noncom
missioned officers, who ~:..ad served with and observed accused, testified that 
he was s~ect to frequent, unprovOk:ed and violent outbursts of anger; that 
follcwing such ou~burlts he usually promptly apologized or indirectly made 
known his regret for his actions; and that he appeared on the whole to be 
mentally abnormal or of unsound mind (R.22,24,25,33,34,36,40,52,53,178,185). 
Upon recommendation of the court (R.54) a board of three medical officers was. 
thereupon convened at Fort Benning, Georgia, to examine accused and report 
upon his mental condition. This Board, as shown by a report dated October 
3, 1928, received in evidence as Court Ex11ibit l, found that accused was 
not sane in the ordinary ac~epted meaning of the term, that at the time of 
the rendition of the re:r->ort he was suffering from syphilis of the brain, and 
that mental deterioration was then !)resent. ~he Board furthf::r found that 
accused's reaction to ordinary human motives and his discrimination between 
right and wrong was abnor.nal, that his control of his actions was subnormal 
and that at the time of rendsring the report he was incapable of conducting 
his defense intelligently. Attached to the report was a statement of labora
tory spinal fluid tests, 'Wassermann and colloidal gold curve, indicating 
"probably a weakly positive syphilitic reaction," and of' a blood test, 
'iVasserrnann., which ·.vas negative. The Board recommended accused's transfer to 
\'/alter Reed General Hospital for further observation and tr0atment, and with a 
view to his final dis!)osition, stating, however, that the laboratory findines 
"are not as conclusive as oo·. .ild be desired, and it is recognized that hiGher 
miniotil.authority might well disagree with the medical conclusions, i.e.,medical 
diagnosis. 11 (Ct. Ex. l). 

Major George D. Ch".lllll, Medical Corps, a psychiartrist member of the board, 
testified that from his examination and observation of the accused he had found 
him "practicail.ly entirely listless," with "a marked mental confusion," restless, 
with "a rather peculiar expression of the eyes," and with memory for recent 
events deteriora. ted.. '//i tness ma.de a diagnosis of syphilis of the central 
nervous system before learning of the laboratory tests upon accused.' s cerebral 
spinal fluid, which ~onfinned his previous views. He was satisfied that accused. 
had not feigned his mental symptoms (R.61,62,65,66,67). The witness aloo testi
fied that the Board recor.rmeu-ied observation and treatment at ·;.ra.lter .Reed General 
Hospital "because medical responsibility in this case extends beyond the trial 
of the accused "(R.66). 

After receiving the report of the Board the court found accused not in 
proper mental condition to undergo trial, and aujourned on October 18, 1928 
(R.74). 
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6. The court reconvened on January~. 1929, and a report of a second 
Board of three medical officers convened at Walter Reed General Hospital and 
composed of personnel different from that of the pr·avious Board was received 
in evidence(Ex. 3). The report shows that fois Board., after physical and 
mental examination of accused ana. daily observatio~: fro,:: Hovember 30, 1928 
to December 13, 1928, and aftE;x· ccnsiueratio·.1 of the report of the: previous 
Board, a statement of ac-::used.'s me.1ical record as furnished by the War Depart
ment, and other matters, found thc.t accused was sa.:.e and mentc..lly responsible 
for his acts at the times of the com .isshm of his offenses, tiiat he vm.s sane 
and mentally responsible at the time of' th~ re-port anc.i that he v:as capable of 
understanding the nature of the co~rt-martial proceedines against him and of 
intelligently conducting or cooper,Hine; in his defense. '.:'i-1e report shows 
with res:psct to laboratorJ fino.ines til~t a ·,'/as::ermann blood test taken on 
1rovember 30, 1928, was ue:;ative, und that a 1'8.hn test made on the sar.ie da.te 
was "sin1:1e :rilus. 11 ·;a.sse~1:ia.nn a.nd. Kahn blood tests ta;..en on December 11, 
19ZS, ,,ere negative. .A s!)inal fluid e:x:ainination on the latter date showed 
·:;asser.:iann and colloidal eold. curve tests neea,tive, and .a further spinal 
fbid examinaticn made on December 18, 1928, air,ain showed. both ·;/ll.ssermann 
a11u colloidal gold. curve t~sts negative. ~he Board found that accused was 
not suffering fro:::i any nervous or 1:1entru. disease, but showed "a certain amount 
of el!lotional dep1·ession, whicii is consistent with the situation in which he 
finds hi:nself. 11 It furt.her found ''no evidence of the existence of a physchosis, 

such as defi.1.i te mental confusion, obvious and unquestioned. loss of meno:ry, 
clouding of consciousness, or disorientation, delusions or hallucinations" 
(Ex. 3). 

Car· tain Patriek: s. I.:ad.igan, ::edical Corps, a psychiartrist member of 
this .Board, tr.;stified t:iiat the .3oord had lleen unable to agree with the previous 
diagnosis of syphilis of the brain, and believed. that accused was not !uffering 
from r.1ental disease or derangement (R.95-98, 101). In this connectidn. he also 
testified. that accused had infonned the .Board that he had received hospital 
tr1:;at1:ient in Hawaii in 1912 for syphilis (R.105), but th:.. t his ~l record 
as received from the ;7::..r Department ani.l accepted by thE: Board did not show 
ad.::Jission to a hos~ital for treatment of this disease (R.117). 

l!aj or L.B. 1.:c:i.tee, :.:edical Corps, ttstified by cle;X>si tion, as a witness 
for the ~·efense, that in :Iovember, 1912, he tr•,ated ~arter.:iaster Sergeant 
Joh.'l ::. Clarke laCJused :previously served as QuartC;nnaster Sergeant lR.52)) 
for s~rphilis at the post hospital at :F'ort Shafter, Hn.waii, and that at the 
time of his discharge from the hos·.:·i tal :i1e hc..i not been cured (Def. Ex. l). 

After the adr:1issio:1 of the report of the second 3oard of medical officers, 
and the testimony of Captain :,Iadiga.n, the court received testimony with respect 
to ac~used's offenses and testimony of so1.:1e civilian e.rnployees, officers and 
others to the effect t:hat they had observed accused and believed him to be normal 
mentally (R.47, 49, 51, 141, 172, 210, 216). 

_.,,_ 
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·On January 31, 1929, the court again found accused not in proper mental 
condition to undergo trial, anu adjou.rned (R.278}. 

7. On June 20, 1929, the court was reconvened and the renort of a third 
Board of three medical officers .va.s introduced in evidence (Ex. -15). This 
Board was also convened at ','/alter :Reed General Hospital but C4f personnel 
different from that of either of the two 1,revious Boards. The report dated 
May 22, 1929, shows that this Board. found that accused was sane and mentally 
responsible for his acts at the tiI:le of the rendition of the report, tc.at 

- there: was nothing abno:nnal i::.1 his mental condition which would prevent intel
ligent cooperation in his defense, ti..at there was no evidence to substantiate 
the diagnosis of. syphilis of the brain at the time of the rendition of the 
report, that in so far as the Board cc:·:ld judge f'ror.i the eviden~e before it 
acouaed was sane and mentally res~onsible for his acts at the times of the 
commission of his offenses, and that in so far as the Boa.rd could deten!line 
he had. no mentd disease at these ti?'.les va1ich rendsred him incapable of 
understanding the difference between right and wrcng or of auhering to the 
right. T"ne report shows that :7asserrnan.'1 an::i. Kahn blooJ. tests taken on .'.,pril 
18th, 23d, 27th and 29 and on 1l:ay 1st, 2d, 3d, 7th and ·14th, 1929, were all 
negative; that neosalvarsan was administered on A~ril 301 1929; that spinal 
fluid examination were made on .A.:pri124th and on :.:.a.y 14, 1929, and that. 
Wasse?mallll and colloidal gold curve tests were negative in both instances; 
that the serological tests to determine ·the presence or absence of sy~hilis 
were performed under the personal supervision of Colonel Charles F. Craig, 
Medical Corps, President of the.Boardi that the physical examina-tions to de
termine the presence or absence of syphilis and the administr·ation of neo
salvarsan. prelimina,ry to provocative serological tests for syphilis were 
perf'onned by lr.ajor Roy E. Fox, liedical Corps, a member of the Board; and 
that other physical and mental &:zaminations were i:iz.de by Cq,tain ·;;1111am C. 
Porter, :Uedical Corps, a member of the Board. The Board re~)orted that from 
its mental examination of accused it found a general mental and physical slow
ness but not to a degree considered excessive or inconsistent with accused's 
oircumstanoea;' that while he claimed loss of memory with respect to his of
fenses, his memory for other recent events appe~red to be eood; ~nd that he 
displayed mild tantrums or emotional instability not severe in character, but 
that these manifestations were consid~red by the Board to be consistent with 
his situation. Among other things the Board considered the recoro. of treat
ment of ao-::used for syphilis as shown 'cry the deposi tie:n of l;aj or ;:c.Hee 
(Def. Ex. l). 

Bellowing tht introduction of the report of t}:is .Board of r.1edical officers 
the court found accused in proper ment~l condition to undergo trial and found 
that at the time of the commission of his offenses h.e was so far free frou mental 
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defect or derruigement as to be able to distinguish between right and wrone 
and to ad.here to the right (R.295), and thereupon proceeded to lts findings 
upon the general issue. 

a. ':Jhile the record contains some evidence that accused suffered from 
a disease of the brain and that this disease affected his mental responsibility 
for his actions and his capacity to conduct his defense intelligently, the 
preponderance of proof is that accused is and was sane and is not and was not 
at the times of the commission of his offenses or at the time of trial suf
fering from any mental disease or derangement which affected his capacity to 
distinguish between right ani wrong and to adhere to the rif;ht, or to cooperate 
fully in the conduct of his defense. The latter examinations of accused were 
made with great thoroughness by experts specially qualified to reach accurate 
conclusions, and the reports of these Boards are convincing in character. 1/.rhe 
report of the First Board, carrying as it does, an expression of doubt ,as to 
the accuracy and significance of the laboratory findings o,n which it was neces
sarily largely based, does not carry conviction. The court was amply justified, 
upon the testimony with respect to accused's offenses and the manner of their 
corumission and all the expert evidence, in concluding that accused was mentally 
res::;ionsible for his acts, and in proper mental condition to undergo trial. 

9. \'/hen the r&port of the second Bo:::.1d of medical offic<:>rs was offered 
in evidence Cb~ect~on thereto was made upon the grounds that it had not been 
properly authenticated and that without the supporting testi~ony of at least 
one member of the .Board it would be hearsay and therefore incompetent. !::he 
objection was overruled and the report admitted, whereupon the psychiatrist 
member of the Board was called and testified at length with respect to the 
subjeot matter of the report, upon direct and cross-ezamina.tion. The defense 
did not request the presence at the trial or the testimony of any of the other 
me.:nbers of the Board. By repeated refE:rences thereto the r:.ieciber of the Bo.s.rd 
who testified sufficiently identified the re~ort offered in evidence as that 
actually submitted by the Board.- .Assuming that the ad.missiou of the re:port 
over the objection made was possibly erroneous, it is nevertheless clear that 
the re9ort woi.:..ld, in any event, have been admissible follow.i.ne the testimony 
of the member of the Board, his authentication of the report, and the op
portunity afforded the defense to cross-examine· him, and that therefore the 
error, if such it was, was harmless to the accused. 

10. The prosecution, over the objection by the defense, introduced in 
ettdence, as bearing upon the mental condition of ac2used, certain parts of a 
cashvook kept by accused in connection with his duties.as ~gent Finance Officer. 
As the entries ir~troduceJ. were in the ru..'1.dwri ting of ac:::used and amounted to a 
record of cash trai.lsactions by hin as Ai;ent ic'inance Officer during the pE:riod 
covered by the charges, they were in the nature of adnissions and were properly 
received in evidence (R.28-32). 
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11. The defense objected to the admissi(n in evidence of a copy of 
th.e report of ac-.:-....sed • s annual physical e::.c.amina. tion of January 3, 1928 
(Ex. 4) on the gro-:ind that it was not ~roperly authenticated. ~he copy ad
niitted bore the seal of ~he Adjutant General, thus sufficiently authenticating 
it as a copy of an official record in a branch of the '.·iar Departr:1ent (Paragraph 
116, :1.c.M.). '.i'he ob;ection was pro:7erly overrulw.. 

12. The court v.ras 1 egall;,: constituted. ll'o errors injuriously affecting 
the substantial rights of the accusE:d were cor.imi tted during tl:e trial. In 
the opinio:1 of the :Soard of Revi&w the rocord. oi' trial is legally sufficient 
to support the findings and sentence as approved by the reviewing authority 
and to warrant confirmation thereof. DiSi!1issal is mandatorJ for violation of 
the 95th Article of i7ar and is a·athorized for violation of the 93d and 94th 
Articles of ·.-:ar. 

Ju-ige .Advocate. 

To The Juu.ge J.dvooate General. 

-10-



(49) 

WAR DEP.ARTMEm! 
In The Offioe Of The Judge Advocate General 

Vlashingt a:t 

llilita.r7 Justice 
O.M. ll'o•.187542• 

'(JlfI!ED STl.TEB ) 
) 

VI• ) Trial by G.c.11. convened at Fcrt 
) .Brady, Micliiga.n, April 12, 1929. 

General Prisoner Lee H. Lanier, ) Confinement for. five (5) years.
aliaa Pvt• Pat L. Grayson, Ca.v., } 
alia.11 Pvt. Robert L. 1Ja.rla.nd, ) 
In:Omtry,· Hawaii, alias Pvt. J 
:Robert I,. :tmshall, Co• L, 2nd ) 
In:lrultry, alias Pvt. Harry L. ) 
.llnery. ) 

BEVIE.'/ by the BO.fl.RD OF REVIEW 
TumraJLL, BU:Rm and HOOVER, Judge .Advocates 

ORIGIUAL EXA1!IUATION by FRtJ1XLIN, Jmge .Advocate 

l• The acoused was tried upon the following c:tnrges and specifica.
t10?18: 

CHARGE I: Violation of the-'69th Article of War. 

Specif'ioa.tion: In that General P risoner Lee H. Lanier, formerly 
Private Headquarters Troop, 3rd Cavalry, alias Private Pat L. 
Grayson, Cavalry, Hort Clark, Texas, alias Private Bobert L. 
Ua.rland, lnfu.ntry, Hawaii, aliaa Private Robert L. lhrshall, 
Com_pany L, 2nd Infantry, alias Private lhrry L. Thlery, having 
been d"g.ly placed in oonfinezoont in the gia rd-house at Fort 
lcy'er, Virginia, on or about June 1, 1928, did, at l!'ort ?Jyer, 
Virginia., on or about July 1!3• 1928, esca:pe f'rcm said con
finement before he was set at liberty by proper authority. 

OHAroE Ila Viola.tion or the 54th .Article of War. 

Speoifioation I, In that General Prisoner Lee H. Lanier, former
ly Private, Headquarters Troop, 3rd Cavalry, alias Private Pat 
L. Grayson, Cavalry, Fort Clark, Te:xa.s, alias Private "Robert 
L. Marland, In:fantry, Hawaii, alias Private Bobert L. M:3.rshall, 
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Company L, 2nd Infantry, alias Private.&.rry L. Thiery, did, 
under the n::i.me of Robert L. llirland, at Fort Leaveworth, 
X?.D3as, on or about December 7, 1928~ by wilfully concealing 
the fa.ct that he was then a Private in said Headquarters 
Troop, 3rd Cavalry, :procure himself to be enlisted in the 
military service of the United States by :t!."l.jor James A. 
Watson, Infantry, :OOL; and did thereafter at Fort Leavenworth, 
X<:i.;isas, receive allowances under the enlistment so procured. 

Specification 2: In that General Prisoner Lee H. Lanier, for-· 
merly Private Headquarters Troop, 3rd Cavalry, alias Private 
Pat L• Grayson, Cc"1.va.lry, iort Glarl,::, :re::as, a.li.:l.s Private 
Robert L. !Ja.rland, Infantry, Hawaii, alias Private Robe~t L. 
llirsba.11, Company L, 2nd Infantry, alias Private Harry 1. 
:Em3ry, did, under the ll.'.llffi of Robert L. Ji.hrshall, at St. 
Louis, 1:issouri, on or n.bout December 14, 1928, i:>y wilfully 
concealing the fact that he WJ.S then a Private in said 
Headquarters Troop, 3rd Cavalry, procure himself to be en
listed in the military service of the United StateS' by llijor 
J .J. :Koch, Infantry; and did thereafter at Fort Brady, 
I::icbigan, receive pay :ind allovnnces under the enlistzrent so 
procured. 

CIL'Jill.E III: Violation of the 96th .Article of War. 

Specification: In tha.t Gen~)a1 Prisoner Lee H. La.nier, forzrer
ly Private, Headquarters Troop, 3rd C ava.lry, alias Private 
Pat L. Grayson, Cavalry, Fort Clark, Texas, alias Private 
Robert L. 1Ja.rland, Infantry, Hawaii, a.lfas Private Robert L. 
?Ja,rshall, Company L, 2nd Infantry, alias Private Harry L. 
:Emery, did, under the name of fut L• Grayson at :ii'ort !fa.yes, 
Ohio, on or about ~,ust 21, 1928, by wilfully concealing 
the fa.ct that he was then a Private in said Headouarters 
Troop, 3rd Cavalry, procure himself t~ be enlist;d in the 
military service of the United States 'l;>y Captain J .H. Wash-
burn, Cavalry, DOL. \ 

CHAEGE IV: Violation of the 58th .Article oi War. 

Specification l: In that General Prisoner Lee H. ktnier, for
II¥3rly Private Headqu::i.rters Troop, 3rd Cavalry, alias Private 
Pat L. Grayson, Cavalry, Fort Clnrk, Texas, alias Private 
Robert L. l.hrland, Infantry, Hawaii, alias Priya.te Robert 
L• larsba.ll, Company L, 2nd Infantry, alias Priv:ate Rn.rry 
L. J:h3ry, did, at :E'ort hlyer, Virginia, on or [lbout,July 13, 
1928, desert the service of the United States and did re!n:lin 
absent in desertion until he was apprehended at .i!'ort Brady, 
l!ichig.'.lll, on or about JanWU"y 18, 1929. 
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Specification 2: In tb.3.t General Prisoner Lee H. Lanier, for
m3rly Private Headquarters Troop, 3rd Cavalry, ali::l.s Prive.ta 
Pat L. Grayson, Cavalry, Fort Clark, Texas, alias Private Robert 
L. lbrla.nd, Infantry, Hawaii, alias Private Bo'oert L. Y.a.rshall, 
Company L, 2nd Infantry, alias Private HArry 1. Emery, did, at 
Fort Hayes, Ohio, on or about AU&""Ust 21, 1928, desert the service 
of the United States and did rennin absent in desertion until he 
was apprehended at Fort Bra.dy, llichigan on or abcmt J~muary 18, 
1929. 

Specification 3: In that General Prisoner Lee H. L:lnier, fonner-
ly Private Headquarters Troop, 3rd Cavalry, alias Pat L. Grayson, 
Cavalry, .b'ort Clark, Texas, alia.s Private :Rober:t L. l.hrbnd, In
fantry, Hawaii, alias Private Robert L. 1hrshall, Company L, 2nd 
Inf3.lltry, alias Private lb.rry L. Emery, did, at b'ort Lec.venworth, 
:Kansas, on or about December 7, 1928, desert the service of the 
United States and did rer.nh absent in desertion until he v,as ap
prehended at Fort Brady, llichigan, on or about Ja.nu3ry 18 1 1929. 

Accuaed :ploo.ded not guilty to and w3.S fo'Dlld guilty of all charges and s:i:eci• 
fica.tions thereunder. lio evidence of :previous convictions was introduced. 
Re was sentenced to "';)e confined at hard lal>or for five '(5) yen.rs. The re
viewing authority approved the sentence, directed its execution and desig
nated the United States .IJisciplimry .Ba.rr::i.cks, Fort Leavenworth, Kansas, 
as the :place of confinement. The sentence was published in General Court
lhrtia.1 Orders Ho• 283 1 I:Iead.C]_uarters Sixth Corps i..rea, .iuly 18, 1929. 

2. The evi dance shov.e that accused, under the name of Lee Harry 
L:mier, enlisted at Harrisburg, Pennsylvania, for three years, on J.hy 27, 
1928, and was assigned to the }Ieadquarters Troop, 3d Ca..valry, Fort ?Jyer, 
Virginia (Ex:. F, G). On June 1, 1928, accused was placed in confinement 
at Fort Myer, Virginia, and on July 13, 1928, he escaped from confineimnt 
and a,bsented hi~elf without loo.vs (Exs. G, HJ (Charge I and its specifi
cation; Specification l, Charge IV). 

Under the name of Pat Leo Grayson he procured his reenlistment at 
Fort Hayes, Ohio, for three yea.rs, on lingust :n, 1928, by concealing his 
prior service, and absented himself without leave the same day trom the 
Recra.it Detachment, Fort Hayes, Ohio (Ez:s. M, N) (Charge III and 1 ts spec i
ficat ion; Specification 2, Ch'U"ge IV). 

Under the name of Robert Lee Marland he procured his reenlist-nent at 
Fort Leavenworth, E:i.nsn.s, for three years, on December 7, 1928, by con
ceali:ng his prior service. On December 9, 1928, the accused, after re
ceiving clothing to the value of ,127.21, absented himself without leave 
from the Gu.a.rd and Service Company, G.s.s., n.E.M.L., Fort Leavenworth, 
:Kansas (Exs. I, K, J) lSpecification l, Charge II; Specification 3, Charge 

IV). 
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Und.er the name of Robei,t Lee ?Ja.rshall be procured his reenlist100nt at 
St. Louis, Missouri, for three yea.rs, on December 14, 1928, for the 2d 

· Infantry, by concealing his prior service. He received pay nnd allowances 
of rations, clothing and quarters under this enlistment. He was placed in 
confinement January 18, 1929 (R 13, 14, Ex. L) (Specification 2, Clnrge II). 

Captain William B• Kenworthy, 11.c., after being accepted by the defense 
as a finger print expert, testified that he knew the accused as ~e H. 
Lc.nier o.nd that photost~tic copies of finger prints borne on the identifi
cation record cards' of L..1.nier, Grayson, lhrlrmd and lhrshall (Eics. B, c, D 
and E1 were made by one and the same person (R 9, 10). 

l!'irst Sergeant Robert R. Riddle, Com.rnny L, 2nd In:fl:mtry, testified 
tlnt he knew the accused as Robert lll.rsha.11, 2nd Infantry (R 13-14). 

The accused after being properly advised of his rights as a witness 
elected to rems.in silent (R 17). 

3• The accused's escape from co11fi11ement, as n.lleged in Ch.-u-ge I and 
its specification, is sufficiently sho,vn by an entry from his organization's 
morning report and by the testimony of his troop comr.nnder. 

The evidence sufficiently shows that at the times and places allei..,"'ed 
in the SpecificatioruJ,C~ge II, accused fraudulently procured reenlistments 
by concealing the fact that he was already in the military service, o..nd re
ceived all~vances under such reenlistn~nts, as found by the court. The 
essential elements of the offense of fraudulent enlistment in violation of 
Article of War 54 are established in oo.ch ca.se. 

The evidence sufficiently shows that n.t the time and place allesed in 
the Specification, Charge III, nccused fraudulently procured reenlistment 
by concealing the fact that he was n.lready in the military service, as fot1nd 
by the court. The essential elements of the offense of fraudulent enlist~ 
ment in violation of .Article of Uo.r 96 are established. 

The evidence also shows that at the tines n.nd pl::ices ~lleged in Srieci
fications 1, 2 and 3 of Charge IV accused :1.bsented himself ,:1 thout leave and 
rnnined absent until confined at Fort Brn.dy, 1.:ichican, Ja.nun.ry 18, 1929. 
The duration of accused's absence in e:1.ch case, together with his interven
ing fraudulent enlistt~nt in each case, establishes desertion ~'.s to c:,.ch 
specification. The te~timony sho-as that n.ccused W'.1S pL,ced in confiner:icnt 
on January 18, 1929, but there is no evidence· th.::.t any of the various de
sertions were terminated by apprehension as found by the court. Therefore, 
the evidence is legally sufficient to support only so much of ·findi~s of 
guilty under these specifications as involves desertion ~-t the tir!;es o.nd 
places alleged, terminated on the date alleged but in n. r:nnner not shown• 
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In testifying with respoct to his ccmparison of finger prints appear
ing on the identification records in this case, the finger print expert 
identified and testified to his cc:minrison. thereof with the other finger 
prints, a set of finger prints taken "at the Hospital at l!'ort .Brady, on 
Janu.?.ry 28, 1929, signed Robert L. lhrshall"• These latter finger prints 
'\"Jere not otherwise id.entifi ed. by him or any other witness as having been 
taken from the h'.mds of accused. J.nother witness, however, testified that 
13,caused v1as known to him as Robert !Jarsha.11. Reeardless of the legal suf
ficiency of the identification of this set of finger prints as h:::i.ving been 
nncle by accused, an inference by the court that the :prints on the Lanier 
and ll:l.rshall identification records r,ertained to accused, based upon the 
identity- of names, was justified and the testimony of the finger print 
expert was therefore competent to prove that accused and the persons enter
h1g into the various enlistmnts were identical. 

4. The charge sheet shows accused enlisted lln.y 27, 1928, at the 3ge 
of 22 yeo.rs, 10 nxmths, with no prior service. 

5. The court v.ns lecally constituted. No errors injuriously :iffect
ing the substantial .rights of the accused were co?!'D'lli tted dti.ring the trial. 
The record is leg:illy sufficient to su11port the findinL"S of gnilty of 
Clur:;os I, II and lII.1nd tlie s:riecifications tilereunder, but legally suf
ficient to su:pport only so ruch of tre findin8'S of cuilty of Charge IV 
and its specific.1tionsas involves f:indings of guilty of desertion, at the 
t1r.:es and places alle~d, termimted in e::i.ch case on the date .'.l.lleged but 
in a manner not shown, :.mu. legally sufficient to support the sentence. 

__.1..Ju '~'~L--Lit~'---------------·----Judt;e ..A.dvoca.ta..........:.•-A--=-.... 

-~---·-----~..:.c..;;.L.~~...;...;--._______Ju~e Aldvocate. 

~----_.Jud,:;o .Ad...-ooa.te. 
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WA.H .lJEP..IBTHENT 
In the Office of The Judge Advocate General 

Wash1'tgton, D.C. 

Yilitary Justice 
AULJ 2 .. \92.Q 
.... --

c. M. No. 187548 

UN' I T E.D S TA T E S ) SIXTH CORPS AREA 
) 

v. l Trial by G.c.11., convened at 
J Fort Sheridan, Illinois, May 

Private WILLIAM E. BURKE ) 29, 1929. Sentence as to ea.chi 
(6764873), Troop A, 14th J Connnement !or six (6) months 
Cavalry, and Private Jll!ES 
E. CORCCL>lAN (6732617), 

) 
) 

and forfeiture of ~14.00 pay 
per month for a like period. 

Troop A, 14th Cavalry. ) Fort Sheridan, Illinois. 

OPinON by the BOA.RD OF REVIEW 
TURNBULL, BURNS and HOOV}lt, Judge Advocates• 

ORIGINAL EXA.MIHA.TION' by B~OWN, Judge Advocate. 

1. The record of trial in the case of the soldiers named above ~ving 
been examined in 1'he Judge Advocate General's Office n.nd there fou.nd legally 
inau.fficient to support the findings and sentence,,has been examined by 
the Board of Review and the Board submits this, its opinion, to The Judge 
1.dTocate General. 

2. The accu.aed were Jointly tried upon the following charge and speci
ticationa 

CHARGEa Violation of the 93rd A.rticle of Wa.r. 

Specifioationa In that Private William E. Burke, Troop A, 
14th Cavalry, and Private James E. Corcoran, Troop A, 
14th Cavalry, acting jointly and in pursuance or a 
common intent, did, at Chicago Heights, Illinois, on 
or about April 14, 1929, feloniously take, steal, and 
carry away one automobile (Chevrolet Coupe), value about 
two hwidred dollars (~;200.00), the property of l.tr. Frank 
Seipel, 328 West 14th Street, Chicago Heights, Illinois. 

Each of the accused pleaded not guilty to the charge and specification and 
was found, of the specification, "Guilty except the words a •and in pur
suance ot a common intent•, 'feloniously', and •steal'; substituting tor 
the word 'feloniously' the words, •attempt to•; of the excepted word11 Not 
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GuiltyJ of the substituted wordsc Guilty", and of the charge not guilty, 
but guilty of a violation of the 96th Article of War. No evidence of 
previous convictions was introduced. Fach of the accused was sentenced to 
be confined at hard labor at such place as the reviewing authority might 
direct for a period of six months and to forfeit ~14.00 of his pay per 
month for a like period. The reviewing authority approved the sen~ences, 
directed. their execution and designated Fort Sheridan, Illinois, as the 
place of confine~ent. 'l'he sentences were published in General Court-llartial 
Order No. 290, Headquarters Sixth Corps Area, July 19, 1929. 

3. The only question presented by the record is whether or not the 
specification with the exceptions and substitutions as found and made by the 
court states a military offense. As a result of such exceptions and sub
stitutions the specification of which the accused were convicted reads as 
followsc 

In that PriTate William E. Burke, Troop A, 14th Cavalry, 
and Private Ja.mes E. Corcoran, Troop A, 14th Cavalry, acting 

. jointly, did, at Chicago Heights, Illinois, on or about April 
14, 1929, attempt~ take and ce.rry away one automobile 
(Chevrolet Coupe), value about two hundred dollars ($200.00), 
~ property 2.f I.Tr.~ Seipel, 328 West 14th Street, 
Chicaeo Heights, Illinois. 

That a specification must exclude every reasonable hypothesis of 1nnocence--
must be so drawn that if all the facts expressly or impliedly pleaded therein 
be admitted as true or duly proven to be true, the accused cannot be innocent 
---mAY be regarded as the settled law of this office as it is the settled law 
of the land (C. M. No. 132905, Osborn; c. M. No. 110347, Denham; Par. 29a, 
M.C.J.t.). It is manifest that the specification with the exceptions and 
substitutions found and made by the court does not fulfill this requirement. 
Nothine substantial remains but the statement tba.t the accused on April 14, 
1929, acting Jointly, attempted to take and carry away an automobile which 
was the property of another person. No words were substituted in place of 
those excepted, showing tba.t the act -.s done unlawfully or constituted a.ny 
disorder, neglect, crime or offense. It is entirely consistent with the 
pleadings set forth in the specification resulting from the exceptions and 
substitutions that the accused attemp~ed to take the car with authority of 
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the owner or had rented the ce.r or had been ordered to remove the ca.r. 
In the absence of some word or necessary implication indicating the 
contrary, their acts must be preswned to have been lawful and innocent. 
The acc11sed nave not, therefore, been found g111lty or any offense in 
violation of the 96th or other Article of War. 

4. For the reasons above stated the Board of Review is of the 
opinion that the record is legally insllfficient to support the findings 
or gllilty and the sentences. 

To The Judge Advocate General. 





WAR DEPART",JEHT, (59)
In the Office ot The Judge Advocate General, 

Washington, D. c. 

Military Justice 
C.M. 187576 

AUG L3 ·1029 

tr N I T E D S T A T E S) EIGHTH CORPS AREA 
] 

vs. ] Trial b? G.c.11.~., convened at Fort 
l Brown, Texas, June 28, 1929. Dis

Private BUBL W. LANFAIR ) honorable discharee. suspu;ied, and 
(6244071), Machine Gun ) six (6) ~onths' confinement. 
Troop, 12th Cavalry. ) Fort Brown, Texas. 

OPINION by the BOA.RD OF REVIEW, 
~' BURNS, and HOOVER, Judge Advocates. 

ORIGINAL EXAMINATION by BRADEN, Judge Advocate. 

l. The r~cord of trial in the case of the soldier na.~ed above having 
been examined in The Judge Advocate General 'a Office and there found legally 

. insufficient to support the findings and sentence, has been examined by the 
Board of Review and the Board submits this, its opinion, to The Judge Advocate 
General. 

2. The accused was tried upon the followiLg charee and specification, 

CHA.RGEt Violation of the 58th Article of War. 

Specifications In that Private Burl w. Lanfair, !Jachine Gun 
Troop, 12th Cavalry, did, at Fort Brown, Texas, on or 
about June 4, 1929, desert the service of the United 
States, and did remain absent in desertion until he was 
apprehended at Kinzsville, Tex.as, on or about June 4, 1929. 

He pleaded not guilty to and was found guilty of the charge and the specifica
tion and sentenced to be dishonorably discharged the service, to forfeit all 
:pe.y and allowances due or to become due, and to be confined at hard labor at 
such place as the reviewing authority might direct for six months. No evidence 
of previous convictions was introduced. ~e reviewing authority aprroved the 
sentence, suspended the execution of that :part adjudging dishonorable discharge 
until the soldier's release from confinement, and designated ./ort Brown, Texas, 
as the :i;,lace of confinement. The sentence was published in General Court-rrartial 
Order No. 349, ~eadquarters Eigith Corps Area, £ort SB.!n Houston, Texas, July 24, 
1929. 

• 
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3. The evidence shows tnat accused absented himself without leave 
from his organization at Fort Bro,m, Texas, on the night of June 3, 1929 
(R.5), and on the morning of June 4th was a]])rehen .ed at Kinesville, Texas, 
w:iile asleep on top of the tender of a."'1 engine of ._ passenger train. When 
arrested he stated that his name was Jack ',7. Jones, that he was en route .to 
El Paso, Texas, which was his home, and that he had purchased certain arti
cles of Government clothing which he was wearing from a soldier at Browns
ville, ~exas. Upon investigation of the charge he told the Investigating 
Officer that he had left Fort Brown with a Private Errigo for the purpose 
ot going to Fort Sa.:-:.i Houston, wher,:: he inten .. ed to "turn in" with some 
other organisation (R.7). 

' Ao~used testified that he left Fort Brown on June z, 1929, at about 
9100 P.H., and arrived at Kingsville, Texas, at .about 12:00 midnight, where 
he was apprehended. He intended to "turn in" at .b'ort sam Houston, Texas, 
with an organization of the Signal Corps. He also testified that he was 
17 ~,ears of age and that he had been in the service less than a month at 
the time at whic~ he absented himself (R.8-10). 

4. The cour, by which accused was-tried was composed of five menbers, 
of which Baj or Henry L. Flynn, 12th Cavalry, was President and Law I.fember. 
The report of investigation and attached papers accompanying the record of 
trial show that by 1st Indorsement dated June 12, 1929, l.1ajor Flynn, as 
Commanding Officer, Fort Brown, Texas, qoncurred in a reconr.1end.ation of 
the investigatiµg officer that trial upon the charges in tais case be had 
b;r general court-ciartial, mid fon,arded the charges and accompanying paJers 
to the co.~imaruiing G~neral, Eighth Corps Area. At the trial, the trial 
judse advocate requested the members of the court to state any f~cts of 
which they were aware ;~1ich they believed r.iig.~t constitute grounds of chal
lenge:·against them. He did not, moreover, disclose in court the existence 
of L'Iajor .ii'lynn' s indorser.ient which was in the trial judge advocate' s posses
sion ~l.d therefore necessarily known to him, although by the provisions of 
Paragra:r:h 57 J! of the :1a.nual for Courts-Uartial, it was his duty as trial 
Judge advocate to make known eve:t"J ~ound of challenge believed by him to 
exist. Nei~her did :Major :l!'lynn disclose the fa.ct of his concurrence in the 
recomr.iendation for trial by general court-martial. 

The ind.or!;e:nent by !,~j or Flynn a.rno:,nted to an expression of a positive 
and definite opinion as to the guilt of the G.Ccused and wo·.~ld have consti
tuted sufficient basis for sustaining a challenge for cause against him as 
a member of the court. :~o copy of :.1ajor Flynn's ind.orsement ap11ea:cs to 
have been serveJ. on accusea., nor was it re~·,1ired to be.. Ho facts ap:pear 
from which it mi,;ht be inferred t'.nat ac~used or his counsel had knowledge 
of t:ajor Flynn's exr1·ession of opinion as to the guilt of ac(.;used. ~here 
could not, there.fore, have been a waiver b;s, the defense of the right to cLal
lenge. In the opinion of the Board. of Review the failure of the trial judge 
advocate and :.rajor Flynn to r:iake..known at the trial ~.rajor Flynn's previous 
connection with the case and his ex,ression of opinion as to the guilt of' ac
cused was error. It cannot be said, on the whole record, that this error did 
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not injuriously affect the substantial rie}lts of t~e accused within the mea~ing 
of the 37th Article of War (c.u. 184519, ·,,right; c.u. 157586, Fn,llips; c.::. 
155523, Sumners). 

5. For the reasons stated the Board of Review is of the opinion that j;he 
record of trial is legally insufficient to support the findings and sentence. 

--..--------~------'----'--~-1----' Judge Advocate. 

To The. Judge AdTooate General. 
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W.A.R DEPART:.:ENT , 
(63)In the Office of The Judge Advocate General, 

Washin8ton,·D. c. 

2!ilita.ry Justice 
C.M. 187588 

U N I "T E D ST A T E Sl 
)vs. 
) 

· Private HABRY ERRIGO ) 
(6220073), 12th Cavalr,r,) 
Unassigned, Attached to}
1.:a.chine Gun Troop, 12th) 
Cavalry. ) 

AUl:i 13 \929 

EIGHTH CORPS .A:BEA. 

Trial by G.c.u., convened at Fort 
Brown, Texas, June 28, 1929. Dis
honorable discharge, suspended, 
and confinement for one (1) year. 
Disciplinary Barracks. 

OPINION by the BOARD OF REVIEW, 
TtTR!-.'l]ULL, BUIUIS, and HOOVER, Judge Advocates. 

ORIGINAL E7..A!!I1JATION b7 BRA.DEN, Judge Advocate. 

1. The record of trial in the case of the soldier named above having 
been examined in The Judge Advocate General's Office and there found 
legally insufficient to support the findings and sentence, has been examined 
by the Board of Review and the Board submits this, its opinion, to The Judge 
Advocate General •. 

2. The acoused was tried upon the following charge and specifications 

CHARGEa Violation of the 58th Article of war. 

Specifications In that Private Harry Errigo, 12th Cavalry, 
unassigned, attached to Machine Gun :roop, 12th Cavalry, 
did, at Fort Brown, Texas, on or about 4 June, 1929, 
desert the service of the United States, and did remain 
absent in desertion until he was apprehended at Kings
ville, Texas, on or about 4 Ju:ie, 1929. 

He pleaded not guilty to, and was found guilty of, the charge and specifica
tion. Uo evidence of previous convictions oaVas introduced. He was sentenced 
to dishonorable discharge, forfeiture of all pay and allowances due or to 
become d.ie, and confinement at hard labor for one year. The reviewing 
authority approved the sentence, directed its execution but suspended the 
execution of the dishonorable.discharge, and designated the United States 
Disciplinary Barracks, Fort.Leavenworth, Kansas, as the place or confinement. 
':he sentence \vas published. in General Oourt~rtial Orders No. 363, Headquarters 
~ighth Corps Area, July 24, 1929. 
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3. T:i.1e evidence shows that accused absentE.od himself wi t}1out 1 eave 
from his organization at Fort Brown, Texas, on the niG}lt of June 3, 1929 
(R.5), and on the morning of June 4th was apprehended at Kingsville, Texas, 
while asleep on top of the t•.;nder of an engine of a passenger train. 1Jhen 
arrested he gave a fictitious nar.ie, denied that he was a soldier or a 
deserter, and stated that he was eoing to his home in Pennsylvania (Ex. l)• 
Upon investigation of the charges he stated that it was very painful for 
him to ride a horse on ac...ount of an injury under ~.is ann and that at the 
time of his apprehension he ;,,as going to lort 3arn iiouston for the purpose 
of Joiping an organization of the Signal Corps, of wdch he had previously 
been a nember (R.6) 7 

Ac~used testified th.at he left Fort Brown at about 9 P.M., June 3, 
1929, and. that he arrived in Kingsville about l A.~ •• June 4th. He denied 
that he told the ap1·rehewiing officer that he waf'. not a soldier or that he 
was going to Pennsylvania (R.8). 

4. The court by which accused vas tried was composed of five mem
bers, of which Major Henry L. Flynn, l2tl1 Cavalry, was President and ~w 
Member. The report of investi~ation and attached papers accomps.nying the 
record of trial show that by 1st Ind.orsement dated June H:, 1929, I.:ajor 
Flynn, as Commanding Officer, Fort Brovm, Texas, concurred in a recor.imenda
tion of the in'.estigating officer th.at trial upon the charges in this case 
be had by general court-roartial, and forwarded the charges and. accompacying 
papers to the Commanciin~ Ge:,eral, Eighth Co_rps Area. At the trial, the trial 
judge advocate requeated the members of the court to state aey facts of 
which they were aware which they believed night constitute grounds of chal
lenge a~inst them. He did. not, moreover, disclose in court the existence 
of l!a.Jor Flynn's indorsement which was in the trial judge advocate's posses
sion and therefore necessarily known to him, although by the provisions of 
Pa:ragraph 57 .!. of the JI.T.anual for Courts-1:artial, it was his duty as trial 
Jud.ge advocate to make known ev1:lji ground of ct.allenge believed. by him to 
exist. Heit!ler did !.!ajor Flynn disclose the fact of his concurrence in the 
recoinmendation for trial by general court-martial. 

The ind.orsement by r.ra.j or ilynn amounted to an expression of a positive 
and definite opinion as to the guilt of the accused a.nd would have con
stituted sufficient basis for sustaining a c~allenge for cause against him 
as a me1nber of the court. no co1:y of 1Iajor l!'lynn's indorsen1:nt appears to 
have been served on ao:.;used, nor Y.as it required to be. lio facts apriear 
from wru.ch it might be inferred that accused. or his counsel had knowledge 
of :,i8.jor llynn's ex'.)ressio~ as to the: guilt of' a.c,;used.. There couli not, 
therefore, have been a waiver by the defense of the right to c:ballenge. In 
the opinion of the Board of Review the failure of the trial juuge advocate 
and Uajor Flynn to make known at the trial ~:ajor Flynn's previous connection 
with the case and his expression of opinion as to the guilt of accused was 
error. It cannot be said, on the whole record, that this error did not in
Juriously affect the substantial rights of the accused within the meaning of 
the 37th Article of :7ar (c.11. 184519, ·.;right; C.ll. 157586, Phillips; C.M. 
155523, Summers). 
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5. For the reasons stated the Board of Review is of the opinion 
that the record cf trinl is legally insufficient·to support the findings 
and sentence. 

__.l....J{j~'""'~""-.;..-..-....._.....____+--' Jud.~e .,\dvocah. 

To The Judge Advocate Gen~ral.. 
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WAR DEPARi'.liIElfl' 
In the Office or 'lne Ju.dge .ldvocate General 

Washington, D.C. 

~y~ 2 3 1Ll29 
Military Justice 
C. M. No. 187610 

UNITED STA.TES 

T. Trial by G .c .M., convened 
at West Point, New York,• 

Cadet GERALD EVA.NS WILLIAMS, Jilly 24, 1929. SUspenaion, 
Firat Clasa, United Statea wi.thou.t pay and allowancea, 
Corpa of Cadets. until Ju.ly 1, 19~0, at which 

time he will join the then 
first class. 

OPINION or the BOAP.D OF REVIEW 
'l'lT.R.NBULL, BURNS and HOOVEa, Judge J.dvocates. 

O.i:UGiiJAL EmILa'nOli by BRICE, J11dge Advocate. 

l. The Board or Review haa examined the record of trial in the case 
or the cadet above JJAU1ed. and s11bmits thia, ita opinion, to The Ju.dge J.dvocate 
General. 

2. The accused waa tried upon the following charges and specificationa1 

CHARGE Ia Violation or the 61st Article of War. 

Specifications In that Cadet Gerald Evans ~illialllB, First 
Class, United States Corps of Cadeta, did, at Fort 
George Meade, Maryland, wi.thou.t prol)er leave absent 
hiUlSelf from his comp&lly from abou.t 10100 P.1.., Ju.ly 5, 
1929, to abou.t 5100 ~.Ii., Ju.ly 6, 1929. 

CHARGE 11: Violation or the 96th Article of war. 

SpeciricaUona In that C&det Ge1·ald Evans u'illiams, First 
Class, United States Corps or Cadets,·did, wnile in 
Wli!orm at Baltimore, 1iaryland, on or about the 5th day 
or July, 1~29, drink intoxicating liquors in violation 
of paragraph 1~2, Regulations for tne United States 
Military Academy, 1924, in a puolic place, to wit, the 
Richmond Clu.b, w.h.ere liqu.or was being sold unlawfully. 
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The accused pleaded guilty to Charge I and its specification, and not 
guilty to Charge II and its specification. He was found guilty of all 
charg~a and specifications. No evidence of previous convictions was 
introdu.ced. He wa.1 sentenced "to be suspended, without pay and allowances, 
Wltil July l, 1930, at wuich time he lrl.ll join the then first class". ~a 
reviewing authority approved the sentence and forwarded the record of trial 
for the action of the President wider the 48th Article of War. 

3. The evidence shows aa to Charge I and its s:pecification, to which 
the accused pleaded guilty, that he was in Baltimore, Maryland, at about 
5 .l.M., July 6, 1929 (Exs. B. C and D), tbat his absence from Fort Meade, 
Maryland, the station of his class at that time, was wi. thout authority 
(R. 48.49). 

~a to Charge II and its specification, Charles Tobin, a former member 
-of the First Class of the Corps of Cadets, who resigned as a cadet on 
Jul.y 18, 1929, testified that he ai.d accu.sea left camp at abou.t 9 P.M., 
J'l1lJ' 5, 1929, in white uniforlll!I, and went to Baltimore, arriving at about 
l0t30 P.M. (a. 12,2JJ. In Baltimore they went to a theatre where they met 
two yowig women and the four then went to the Richmond Club, "an ordint.ry 
speak-easy, rather private, not open to the general public unless you have 
certain recommendations". None of the party were members of the Club nor 
did wi.tne11 know if it had a membership. None had met the proprietor 
before (R. 13-14), bu.t witness knew of it and asked a taxi driver to take 
the party there (R. 28 J. Witness had been in the place before and l.iad aeen 
a bar in some part of the bu.ilding with a rail aud a mirror behind the bar 
(R. 35). When they entered the Club, 'they were escorted upstairs to a room 
of &bou.t 13 feet by 10 or ll !eet in which there was a table, several chairs 
and a radio, but no other persons (11. 15,25). Witness further testified, 
after having objected to answering the questions asked him on the ground 
that the answers mi~ht incriminate him &nd after tne court had overru.led 
the obJection, that witness there~pon ordered four "gin rickeysff which the 
•iter brought in glaasea and placed on the table in front of the members 
of the party. The liqu.id in witness' glasses tasted and smelled like gin. 
and w1tneu believes that the drinks were "gin rickeys" of "normaln strength, 
or "weaker". Witnes~ saw accused sip from his glasses twice, and l&ter 
noticed that the glasses had become empty (R. 18-21,36). Witneas paid au: 
or aeven dollars 1·or the drinks (R. 34). After an objection by the defense 
on the grounds of irrelev&.11ci had been overr~led, witness testified that 
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u.ion leaYing the Richmond Clu.b, accu.sed carried wrapped in his raincoat 
a quart of' gin which ,ri tnesa had pu.rch.ued at the Clu.b (R. :57-40 J. 
After accused and ,ritneu le!t the young women they started tor the 
railway station. When nearing the station, witness broke, by accident 
or otherwise, the wind.ow of a store, a.nd wa1 arrested by a policeman, 
t&k:en to the courtnouae and locked u.p u.ntil the following mornin& at 
which time he was tried in police court for disorderly condu.ct and 
acquitted (R. 24; Ex. EJ. 

Three Yitneaaes testified, by affidaTita admitted by stipu.lation, 
aa to the circumstances surrou.ndin& the breaking of the Yindow and Tobin'• 
arre1t. One testified that from 1obin'a and accu.aed's actions he suapected 
they were u.nder the influence of liqu.or, while the other two, includin8 
the policeman who arrested Tobin, testified that neither showed an;r evidence 
of having been drinking (~. B,C,DJ. Other police officers testified that 
Tobin 1howed no signs of intoxication while at the police station (Exs. E,F). 

Colonel liobert ~. Hichardaon, LJavalry, ~OllllIIB.ndant of Cadets at the 
Military Acade.1113, testified that on July lo, 1929, at the Law Department 
01' the AcademJ, accu.aed was questioned :fn wi. tneu' presence by Captain 
James E. Morrisette, Judge Advocate General' a Department, the trial Judge 
advocate. Captain Morrisette told accu.sed that he had been detailed to 
investigate charges that had been preferred, and that accu.aed was not re
quired to answer any questions but that whatever he might !ay might be 
used against him at the trial. When Yitnesa was asked concerning accused' a 
statements with respect to his presence in Baltimore on Ju.ly 6th, the de-

. fenae objected on the ground that on the day previous to the meeting ot 
accused with witness and Captain Morrisette in the Law Department, defense 
counsel advised Captain Morrisette that he had been appointed defense 
counsel of the court which would try accused if he were brought to trial, 
and requested that he be afforded an opportunity to be present as accused's 
cou.nsel at any time at which accused might be questioned, bu.t that he 
was not afforded t.nis opportu.nity. The trial judge advocate stated in 
cou.rt that at the time of the qu.estioniilg charges bad not been preferred, 
and that he was not acting in the capacity of trial ju.dge advocate but by 
special direction of the Superintendent. ine law member then ruled that 
any confession made at the time in question would be excluded, bu.t, over 
further objection on the ground of irrelevancy, permitted the Yitnesa to 
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testify that accu.aed stated that Tobin waa drunk on the night o! J\ily 
5th d the time at which Tobin broke the Yind011' (R. 42-46). Witness 
also testified that before the members of the First Claaa went to Fort 
Jieade, witness, in the courae of a lecture to the class, atated that 
the regula.Uons of the United Statea Military J.cade.mJ wuld apply ll'herner 
the clan 8.b.ould go. A. memorandum order to the same effect wa1 publ11hed 
(R. 46 147). In the course of the questioning by Captain liorri1ette ac
ouaed stated that he 111&1 present at the lecture described (R. '8). 

Regulations of the United states Uilitary Acade!DJ" contain the follo.. 
ing ll'ith respect to absence ll'ithout leave, drinking intoxicating liq~r 
and having intoxicating liquor 1n po11easion1 

"132. Cadets Yho ah&ll drink or be found under the in
fluence of intoxicatill8 liquor, or bring or cau.ae the 1ame to 
be brought ll'ithin the cadet limits, or have the same in their 
rooms, tents, or otherwise in.their poaae1aion1 shall be di1-
mia1ed the service or other•iae leas severely punished." 

"138. Cadets who shall absent themaelves from their 
quarters bet•een tattoo e.nd·reveille for a longer period than 
half an hour on any one occasion, ll'ithout proper authority, 
shall be dismissed the service or otherll'ise less severely 
puniahed •" 

4. Captain Clare H. Armstrong, Coast Artillery Corps, testified for 
the defense that accused had been a .member of the organization of' cadets 
Of ll'hich ll'itness ft8 in COlilllllUd since &CCI.Uled's admiuion to the Military 
Acade.mJ, and that "he has made & very good ·cadet and his soldierly 
qualities ha.ve been excellenf' (R. 50). 

Three cadets,-includ.ing the Cadet First Captain and a Cadet Captain, 
testified that they knew accu.sed and wuld rate him as an average cadet 
or better (R. 51-63). 

Accused did not testify or m&ke any statement prior to the findings 
of the court. Uter the court had reached its findings and prior to 
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the time at which it closed and Toted upon 1ihe sentence a written 
statement by accu.9ed was introduced. In it he stated that immediately 
after the window h.d.d been broken by Tobin a patrolman came to Tobin 
and accused, whereupon they explained to him that they were cadets and 
asked if it would be possible for Tobin to pay for the window without 
going to the police station. The police officer replied tha.t it would 
be necessary for Tobin to go to the police station but in responae to 
an inquiry stated that it would not be nece11ary !or accused to go. 
Witness asked Tobin if he desired him to go to the etation and Tobin 
9U8gested that accused return to Fort Meade. Upon arrival at Fort 
Meade accused con8ulted other cadets as to ways and means of securing 
Tobin's release, and accused was advised that inasmu.ch as the Corps was 
leaving Fort Meade that day the officer in charge of cadets should be 
notified. It being accuaed's desire to do the proper and honorable 
thing in behalf or Tobin and the Military J.cad~, he thereupon went to 
his Cadet Captain and told him that Tobin was at the police station. J. 

. few minute, later the cadet Captain told accused that M:t.Jor Terry, officer 
in charge, bad ordered accu.aed to report to him. Accu.sed complied, 
supposing that it was necessary for him to go to the police station to 
secure Tobin's release. Major Terry, however, questioned accused at 
length concerning his absence, accused protesting against being ordered 
to "tell on himself"• Major Terry stated that he had not told the Cadet 
Captain to order accused before him. J.ccused further stated that his 
absence had not been discovered by any inapection. Upon the Corpe' return 
to West Point accused was called before the Commandant of Cadets who, in 
the presence of Captain Armstrong, 1-.jor Terry and Major Spurgin, the 
Assistant Commandant of Cadets, told accu.aed that he would be charged with 
abaence without leave, of being drunk and disorderly, of conduct unbecoming 
an officer and a gentleman and of being involved with the police, and that 
he would have a short time to decide whether he would resign or be tried 
by court-martial. i.ccu.sed stated that the charges would be incorrect and 
without foundation. Major Terry assured him that inaamuch as his report 
at Fort Meade had been made through a misWlderstanding it could not be 
used against him. J.bout an holll" after this interview accwsed reported 
again to the Commandant of Cadets and stated that because of his innocence 
he would take a court-martial. The Command.ant, Major Spurgin and 1kjor 
Terry then recounted the seriousness of the charges and "inquired if I had 
any reason for not resigning as it was hopele1s for me to think of being 
acqaitted b~ a court-martial•. Accused was told to reconsider his decision 
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and two days later the Commandant of Cadets told him that Tobin had 
resigned and suggested that accused do so. Accused was thereafter 
ordered before the Superintendent, who stated the charges against him, 
read certain paragraphs from the regulations of the Military Academy, 
stated his views on the question of intoxicating liquor and ~asked me 
if I had changed _my decision about resigning". On the morning of July 
15th, accused was summoned to appear before Captain Morrisette in the 
l)resence of the Commandant of Cadeta. Captain Morrisette "proceeded to 
make certain accusations, exclusive of those for which I stand charged 
before this court", _and told accused that the statements were made "so 
that I could make up my mind about resigning". Captain. 1!:0rrisette 
stated that accused was not req~ired to answer incriminating qllBstions 
and then "proceeded to question me and I was also asked certain questions 
by the Commandant". At the various times his resignation was requested 
accused was not fully informed of the evidence upon 'llhich the proposed 
charges would ~e based. 

5. Tobin, the former cadet, was required to testify to facts 
indicating that accused drank intoxicating liquor, although he had ob
jected to so testifying on the ground that this testimony wo~ld be self
incriminating. He was required to testify that he purchased, possessed 
in a public place, and joined in the transportation of intoxicating 

_liquor; The 24th Article of War, in applying the principle laid down in 
the 5th Amendment to the Cons.titution. of the United States, provides that 
no witness before a military court shall be compelled to incriminate him
self or to answer any qestion the answer to which might tend to incriminate. 
him. The Manual for Courta-Y.artial,. Paragraph 122 2_, provides that -

"If a witne~s states that the answer to a question 
might~~ incriminate him, he will not be required 
to answer tne question unless!!_ clearly Al'pears to the 
court ~ _:!£. answer ~ the question ~ ~ ~ 
effect." (Underscoring supplied} 

The testimony required from Tobin to prove the convnission by accuaed of 
the offense of drinking intoxicating liquor involved testimony indicating 
that Tobin had probably coUl!llitted yiolations of the N&tional Prohibition 
Act in the possession in a public place and transportation of intoxicating 
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liquor (41 Stat. 308; 27 USC, Sec. 12) which were pwiishable in the 
United States civil courts, one perhaps as a felony (Act·of lTarch 2, 
1929; 45 Stat. 1446) •. Had the court conformed to the rule laid down 
that the witness would not be required to answer questions wiless it 
clearly appeared that the answers would not have the effect of in
criminating him, it would not have required Tobin to testify. While 
the court may have had reason for doubting that Tobin would be prosecuted 
or was pwtishable, wider the statute, in the civil courts, it could by 
no means be clear tha.t the testimony could not have the effect of in
criminating him. 'The action of the court in requiring him to testify -.a 
therefore erroneous. 'l'he error committed, ho'M:lver, is not one of which 
the accused may complain as a violation of his legal rights (State v."" Cobley, 103 N.W. 99; Par. 122 b, M.C.M.). The testimony, though im
properly obtained, was competent against the accusad. 

6. Tobin was required to testify, over objection by the defense, 
that subsequent to the time at which he and accu.sed with their companions 
drank intoxicating liquor in the Richmond Club, Tobin purchased and ac
cused carried from the building a qu.art of intoxicating liqu.or. The 
accused's act in drinking intoxicating liqu.cr, in violation of the regula
tions of the Military Academy, was alleged to have occurred at a.specific 
time ·and place, and Tobin's testimony with respect to the ngin rickeysn 
ordered and consumed was sufficient to establish the facts charged. It 
was improper for the court to receive evidence of the commission by ac
cused of the other subsequent and distinct offenses of possessing and 
transporting intoxicating liqu.or. ;,ot only was the proof of such possession 

and transportation irrelevant to any issue before the ccurt but was in
competent becau.ae it tended to evidence bad cliaracter in accused and the 
commission by him of other ana distinct offenses against ..military and 
civil law (Par. 112 b, M.c.11.). Although the introduction of this testimony 
was erroneous, it is-believed that it cannot be said, in view of the other 
evidence of guilt, that it injuriously affected the accused's substantial 
rights. 

7. Over objection by the defense, the court received evidence of a 
statement by accused that his companion on the night of 'J'uly 5th was drunk 
at a time shortly following the consumption of intoxicating liquor by the 
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companion and accused. In ruling upon the admissibility of this 
admission, the law r:ember stated that he would exclude evidence of any 
confession made during the course of the investigation at which the 
admission was made because of the circwnstances surrounding it. If the 
admission was voluntarily ma.de by accused u.nder such circumstances that 
the court had no reason to believe that it had been coerced and was 
therefore possibly false, it was properly admissible. The evidence does 
not show whether or not a confession was made in the course of this in
vestigation. If the admission in question was a part of a confession 
made at this time it would not be admissible, for an isolated admission 
taken from an incompetent confession would not be competent evidence. 
The evidence before the court was to the effect that accused was called 
before a member of The Judge Advocate General's Department, in the 
presence of the officer commanding the Corps of Cadets, and in the.absence 
of his counsel who had expressly requested an opportunity to be present, 
and that he was thereupon questioned.by the Judge Advocate, a trained ani 
experienced lawyer. The nature of the accusations ma.de against accused 
and the method of questioning him pursued at this investigation is not 
in evidence but appears by the report of investigation accompanying the 
record of trial. The circwnste.nce that accu.sed was so questioned by the 
member of The Judge Advocate General's Department in the presence of the 
officer commanding the Corps of Cadets and responsible for the discipline 
of its members, at a time and place at which accused was denied the . 
benefit oi' counsel, was itself strongly indicative of coercion and should 
have suggested further inquiry into this aspect of the case by the court. -
Su.ch being the fact t.t.e admission should have been excluded, or if ad
mitted should have been disregarded by the court (Par. 114 b, 11.c.u.). 
Aaswning that the introduction of the admission was erroneollS, it is clear, 
in view oi' the other convincing evidence of gQilt, th~t the error did.not 
injuriou.sly affect the SQbstantial rights of accQsed.· 

a. The evidence, including accused's plea of guilty, sli.fficiently 
shows that at the time and place alleged accused absented himself without 
leave and remained absent without leave as fowid by the cou.rt under the 
Specification, Charge I. 

The findings of guilty of Charge II a.nd its specification, alleging 
the drinking of intoxicating Hquor, rest upon the testimony of former 
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Cadet Tobin. He testified, in effect, that accused drank from glasses 
which, in the opinion of ~obin, contained intoxicating liquor. The 
circumstances under which the drinks were obtained substantiate the 
oonolu.sion that intoxicating liquor -was in fact consumed. Tobin's 
description of the place where the liquor was conswned, as well aa his 
testimony with respect to the circwnstances wider which the ps.rty 
entered and occupied it, sufficiently ahow that it was a public place 
wherein liquor was being sold unlawfully a.a alleged. The a.ct of a 
cadet in drinking intoxicating liquor is a violation of Pa.ragraph 132 
of the Regulations 1'or the United states Military Academy. 

The record of trial 1s legally sufficient to support the findings 
of guilty and the sentence. 

9. The accused was admitted to the United States t!ilitary Academy 
on July l, 1926, with no prior military service. He is now ~l years 
and 7 months of age. 

10. 'llie cou.rt was legally constituted.. lio errors inju.riou.sly 
affecting the substantial rights of accused were committed du.ring the 
trial. The record is legally auf.t'icient to support the findings of 
guilty and the sentence. 
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\'I.AR DEP/J'.. !IME1"T 
In. the Office of The Judge Advocate General 

Washington, D. c. 

Military Justice September 5, 19~9. 
C. ?,!. No. 187656 

UlIITED STATES ) ~COlID DIVISION 
) 

vs. ) Trial by G.".J.l!., convened at Fort 

Private FREDERICK MU1-SON 
(6677914), ~d Motorcycle 
Company, Quarte:nnas ter 
Corps. 

) 
} 
) 
) 
} 

Sam Housten, Texas, June 11, 1929. 
Dishonorable discharge and confine
ment for one (1) year. Disciplin
ary Barracks. 

HOLDim by the BO.A.RD OF REVIEW 
Trr.R113ULL, BUR1S a:in HOOVER, Judge Advocates. 

ORIGINAL EY..Al.!INATION by OLLIVETTI, Judge Aavocate. 

l. The record of trial in the ·case of the soldier named above has 
been examined by the Board of Review. 

~. The only question in this case requiring consideration here is 
whether there·is in the record adequate proof of the corpus delicti, that 
is, whathe1 there is evidence,.,other than contained in the confession, that 
the offense charged was probably committed (Par. 114 .!., M.C.M.). In the 
o:pinion of' :the Boa.rd of Review the facts in evidence, exclusive of the con
tents of the confession, fall short of showing that :probably the offense of 

· sodomy was actually committed. It follows that the record is not legally 
sufficient to sup:port the findings of guilty. 

3. For the reasons stated the Board of Review kl.olds the record of 
trial legally insufficient to support the findings a?Xi sentence. 
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·',L'Jl DEP,illT12m 
'in The Office Of The Judea Advocate Go11oral 

1/a.shington. ,_ __AUu 23 1829 
l!ilitary Justice 
c.11. No• 187781. 

UNITED ST.ATES ) 
) 

vs. l Trial by ll-.c.r. convened at Fort 
) Brown, Tex.as, July 16, 1929. 

Corporal JOHN ?J. ST.ti.RRS ) 1.cquittal in case of S-tarlm and 
(R-2374435), and Private ) dishonorable discba.rce, su,spended,
First Class CF•.::.RL~ H. l and. confil10rnent for six (6) nonths 
S.d.YLES ( 6037982) • both of ) in case of Sayles. Ft. Brown, TeY..as. 
:Machine Gun Troop, 12th ) 
Cavalry. ) 

O:PilllON by the BO:.RD OP REVIEW 
TURNBULt, BURNS .n.nd HOOVER, Judge .l.dvocates 

01UGIN1J. EX1i1UR,~I0U by llOFFETT, Judge .l.dvoca.te. 

l• The· record o! trial in the case of the soldiers nn.r.~d n.bove roving 
been exn.mined in The Judge .Advocate General •s Office and thero found leca.l
ly insufficient to support the findings and sentence, as to the accused 
Sayles, has been ex.n.mined by the Board of Review and th~ Board dUbmits this, 
its opinion, to The Judge J..d.vocate General. 

2• The acoused were tried. upon the follo;1ing char8e and specifications: 

CHAilGE: Violation of the 94th .Article of \1ar. 

Speeification l: In that Corporal Jobn n. Starks, lb.chine Gun 
Troop, 12th Cavalry, and Private 1st Class Charles H. Sayles, 
lbchine Gun Troop, 12th Cavalry, actil\'.; jointly, o.nd in r,ur
st1nnce of a cor:unon intent, did, c.l.t Fort Br01:m, Texn..s, on or 
about 4 June, 1929, feloniously take, steal ~nd carry avra.y 
one 45 pound can of lard substitute, of the v~lue of a.bout 
Five Dollars and 20/100 (05.80), property of· tho United 
States, intended for the wilit:i.ry Service thereof. 

s·oecification 2: In that Corporal John 11. Starks, L!achine Gun 
- Troop, 12th Cavalry, and Private 1st Class Charles H. Sayles, 

lilchine Gun Troop, .12th Cn.valry, Mtinc jointly, ::i.nd in pur
suance of a col'!lllon intent, did, at .li'ort Bro.m, Teza.s, on or 
about 4 June, 1929, wrongfully r.md knowin£;1Y sell ono 45 
poµnd can of la.rd substitute, of the value of about Five 
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Dollars and 20/100 (~5.20), property of the United states, 
intended for the 1iilitary Service thereof. 

Each pleaded not guilty to the charge and specifications. Accused Starks 
was found not guilty of both the specit'ications and the charge. Accused 
Sayles was found guilty of both specifications and the charge and wa.s 
sentenced to dishonora·ble discharge, forfeiture of all pay and allowances 
due or to become due, and confinement at hard labor at such place as the 
reviewing authority might direct for one year. The reviewing authority 
approved the findings of guilty as to accused Sayles, excepting the words 
"acting jointly and in pursua.~ce of a common intent", approved only so 
much of the sentence as provided for dishonorable discharge, forfeiture of 
all pay·and allowances due or to become due, and confinement at hard labor 
for six months. The dishonorable discharge wa.s suspended and Fort Brown, 
Texas, designatad as the place of confinement. i'he sentence was published 
in General Court-Martial Order No. 382, Headquarters Eighth Corps Area, 
August 9, 1929. 

3. ~he evidence aa to accused Sayles shows that on or about June 4, 
1929, Sayles was on duty as first cook in the mess of the Machine Gun 'l'roop, 
12th Cavalry, Fort Brown, 'l'exas (R. 6). Food used in the mess was kept in 
a store room which had two doors, one of which opened into the kitchen, and 
the other led outside the builcl.ing. Keys to the store room were possessed 
by the mess sergeant, Saylea and another cook (:?.. 5-6, 15 J. Between Mt.y 29 
and June 5, 1929, the mess sergeant drew from the Quartermaster, for use 
at the mesa, two 45 pound cans of lard substitute of the value of ~5.85 per 
can. Ee.ch can bore the sta.nrp of the Quartermaster Corps (R. 4-5, 7). On 
J'une 3, 1929, the two cans were still in the 1Uess bu.t 11art of the contents 
of one can had been used (R. 14). On the uiorning of June 4th, it was dis
covered that the full can had disappeared from the mess (R. 15}. On or abou.t 
June 4th accused Sayles anu another man appeared in an a~tomobile at a 
restaurant in Brownsville, 'i1exas. In the car was a can of lard substitute 
which accused Sayles sold to the owner of the restaurant for ijj4.00, t.hrtae 
dollars of whicn was paid Sayles at the time of the sale. After purchasing 
the lard substitute the restaurant owner called the Brownsville Chief of 
Police and delivered it to him. 'ili.e latter retu.rned the lard su.bstitute 
to the 'l'roop Commander, Machine Gun ·11roop, 12th Cavalry (R. 8-ll, 13). The 
can of lard substitute purchased from accused Sayles by the restaurant owner 
bore the ~uartermaster stamp and was ·similar in appearance to all cans of 
lard substitute issued by the Quartermaster (rl. 7, 9, 12-13). 
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Accused Sayles elected to remain silent before the court (R. 23). 

4. The court by which accused was tried was composed of five members, 
of which :Uajor Henry L. Flynn, 12th Cavalry, was President and Law Member. 
i'he report of investigation and attached papers accompanying the record of 
trial show that by lat indorsement dated June 8, 1929, and by a subsequent 
indorsement dated .June 19, 1929, }Sajor Flynn, as Commanding Officer, Fort 
Brown, i'exas, concurred in recommendations of the investigating officer 
that trial upon the charges in this case be had by general court-martial, 
and forwarded tne ciiarges and accompanying :papers to the Commanding General, 
Eigi1th Corps Area. At the trial,· the trial judge advocate requested the 
members of the court to state any facts of which they were aviare which 
they believed might constitute grounds of challenge against them. He did 
not, however, disclose in open court the existence of :Major Flynn's indorse
ments which were in the trial judge advocate's possession and therefore 
necessarily known to him, although by the provisions of Paragraph 57 a of 
the i,ianual for Courts-1.'fartial, it was his duty as trial judge advocate to 
make known every ground of ci1allenge believed by him to exist. Neither 

. did J.:iajor Flynn disclose the fact or his concurrences in the recommendations 
for trial by general court-martial. 

'l'he indorsements by Major Flynn amounted to expressions of a pos itiTe 
and definite opinion as to the guilt of the accused and would have constituted 
sufficient basis for sustaining a challenge for cause against him as a member 
of tne court. No copies of i1ajor Flynn's indorsementa appear to have been 
served on accused, nor were they required to be. No facts appear from which 
it might be inferred that accused or his counsel had knowledge of ~jor 
Flynn's expressions as to t~e guilt of accused. There could not, therefore, 
have been a waiver by the defense of the right to challenge. In the opinion 
of the Board of 3eview the failure of the trial Judge advocate and Major Flynn 
to ma.ke known at the trial ¥.18.jor Flynn•a preTi.o~s connection with the case -
and his expressions of opinion as to the guilt of accused was error. It 
cannot be said, on the whole record, that this error did not injuriously 
affect the substantial rights of the accused Sayles within the meaning or 
the 37th Article of War (C. Y. No. 184519~ Wright; c. M. No. 157~6, Phillipa; 
c. M. No. 155523, SU.mmers). 

5. For the reasons stated the Board of Review is of the opinion that 
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tha record of trial is legally inau.!ficient to support the find.inga 
and sentence as to Sayles. 
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W..ill DSP.:.ml!I:NT 
In The Office Of' The Jud.i_;e Advoc1te General 

Washington. 

~ilitary Justice 
C.E. NO• 187795e 

UNITED STATES } HEA.DQU..,\RTlmS P.ANAllA Cf\JT...U. DEP.AR2!r!ENT 
) 

vs. ) Trial by U.J.U. convened a.t ~·ort 
J .Am:l.dor, C~l Zone, July l, 8, 15, 

1st Lieutenant JJ'J.!ES :r.r. 1LU.'!B01ID ) 16, i7 a.nd 18, 1929. Dismissal. 
(0-11472), Qua.rternnster Corps. ) 

• OPIHIOU by too .BO.ARD OF REVIE'il/ 
MoNEIL., BURNS and HOOVER, Judge Advocates 

ORlGIH~ EXA1U1Ll.TI0U by MOFFETT, Judge Advocate. 

l• The Boa.rd of Review bas examined the record of trial in the case 
· of the officer m.med above and submits this, its opinion, to The Judge 

.l.dvocate General. 

2. The accused was tried upon the following charges and specifica
tionsa 

CHARGE I: Violation of the 61st Article of war. 

Specifid'ation: In that Lieutenant James 1:. Ihrnmond, Quarter
nnster Corps, did, without proper leave absont himself' from 
his post at the Post of Corozal, Cnlln.1 Zone, £ran about 7:30 
o'clock a..m., February 15, 1929, to about 4:00 o'clock p.m., 
:.b'obrua.ry 15, 1929. 

ClL\JGE II: Violation of the 95th A rticle of' Vl::!r• 

Specification 1: In that 1st Lieutenant J.'.1Xles 1i. Hn.mmond., ().i.'.l.l"
ternnster Gorps, while in uniform, was, in n. ::1t1.blic place, to 
v,it: The ~\neon Inn, :P-a.nrun.'1. Gity, Republic of P:l.llanl:l; nt ;.neon 
and lhlboa., Canal Zone. en route to and from Taboga Island, 
Re~blic of Panam:'1., and in~ public ~l~ce, to wit: 1 the Hotel 
.i:..spinwall, iaboga Island, Republic of Pn.n?.Iln, 011 or .about Febru
ary 15, 1929, drunk and disorderly a.nd drinking in comp81ly with 
enlisted men• {.1,s amended)• 

Specification 2: {Not Guilty}. 
-1-
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Specification 3: In that 1st Lieuterunt Jcl.tlles :u. Iw.mnond, 
Quartermaster llorps, while in nniform and in a public place, 
to ·wit: the Hotel Aspinwall, Taboca Isl3.Ud, Republic of 
Panann, on or aoout February lo, 1.29, did conduct himself 
in an inrJ)roper a.nd insulting Ill3.nner torn.rd llrs. lb.tilda J. 
I.hlloy, by taking her by the hand, turning it over, i!i.nd 
saying "Th.'.l.t is the way I likB things upside down, tbat is 
the W3.Y I'd like to bave you upside down" or words to that 
effect. This to the disgrace of the military service. 

C!V.RGE III: Violation of the 96th 1.rticle of \'lar• 

Specification 1: In that 1st Lieuten:i.nt J2.II1es M. Ha.mnond, 
~'U:3.rterma.ster Corps, did, at L.ncon, Canal Zone, on or about 
February 15, 1929, wrongfully and unlawfully introduce into 
the Canal Zone, one quart of alcoholic liquor, to wit: RUm• 
This in violation of section 20, Title III, of the National 
Prohibition .'I.ct. 

Specification 2: In that-1st Lieutenant James M. l:L'.lmmond, 
Quarternnster Corps, did, at imcon and Balboa, C anal Zone, 
on or a.bout Februa.ry 15, 1929, vrrongfull;y and unlawfully 
have in his possession mid under his control within the 
Canal Zone, one quart of alcoholic liquor, to wit: Rum. 
This in violation of section 20, Title lII, of the National 
Prohibition .let. 

Specification 3: In that 1st Lieutenant James N. H3.mnond, 
Quartermaster Corps, having received a lawful commnd from 
Captain Jack L. :Meyer, Qu.arterm1.ster Corps, his superior 
officer, not to leave the pool during worldng hours without 
first obatining permission f:rom him, did, at the Post of 
Coroza.l, C3.llal Zone, on or about February 15, 1929, ,vrong
fully failed to obey the same. (.As amended). 

He pled.ded not guilty to a.ll charges o.nd specifications and was found no't 
~uilty of Specification 2, Charge II, g'Uilty of Specification 1, Ch.:l.rge II, 
except the word.a ''The ..mcon Inn, ~nann City, Republic of Pa.mnn.;· at ~'..neon 
and Balboa, Ca.ml .Zone; en route to nnd from Tabog:i Island, Republic of 
Po.nama, a.nd in a public pl3.ce, to wit", and of' the nords ''drunk a,nd'', of 
the excepted words, not G"llilty, and guilty of a.11 the other spec.ifications 
and clnrges. He was sentenced to be dismissed the service. The reviewing 
authority a::_)proved the sentence and fo~aarcled the record of tri:11 for the 
action of the President under li.rticle of \llr 48. 
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2. The offenses of which accused st::,.nds convicted are all alleged to 
have taken place on l!'ebruo.ry 15, 1929. There is a direct conflict between 
the testimony of the a.ccused and th.l.t of several qf the lea.dine witnesses 
on nnny important points, m,d therefore it will contribute tcr·:n::i.rd a clearer 
understanding if a brief n:i.rr.::i.tive of the undisputed facts is given at the 
beginning. 1t is undisputed that a.bout 7 -~.:t. on th.'.l.t d'.l.y accused reported 
:to C£J.pta1n Jo.ck L. !!eyer, l,,.J:.:.a., at the P.::i.cific 1:otor Pool, Corozal, G.::i.n.'.l.l 
zone (R 33, 37, 165), which iJ::i.ptain :t.:eyer comnunded. and where acct1sed. was 
on duty. about February 6, 1929, Captain Leyer ha.d ~iven accused orders in 
writing (Eic. D) tll.a t his workil'lG hours would be from 7 ,·••ti. to 3 J?.r.:., ancl 
that he would not leave the Pool at anytime wi t110.::t first obto.ining per
mission from Captain lleyer (R 2?-28, 173). Shortly u.fter reportillg' ::i.t 7 Ji.•

:t. on February 15th, accused left the Pool in his car und \7Cnt to the Cooks· 
and Ba.Jrers barracks at Corozal, where he piclred up StcJ.ff Ser.:;eant Louis J. 
Klohe, Q.•li.G. Serceant_ :Klohe got his fishint; tackle and poles, they drove 
to the Balboa. Police St::i.tion and accused went in, staying there about five 
minutes (R 45, 166). They then drove to P:l.n:ir:n. City stopping near a Chino 
store into which Serge:J.nt Klohe went and bought a bottle of Gorgon:. rum "' 
with money Given him by accused (R 45, 166-167). They drove b~ck tlirough 
the Canal Zone to the 1:ine Planter dock r.t 1?ort ~·.m:i.dor ,.-,here tlJ_ey left the 
car and boarded the Q.uarterr.11ster l:1unch llcKee, ,1hich was about to o..'1.1::e a 
trip to outlying stations with rations (R 45-46, 167). On the boat during· 
the trip ·were the cre".1 of three r::0n,-tl1e colored. onGinoer !12..LlCd Brown, the 
steersman, :UCCann, and ~nother solciier, and three p:issengers,-n.cm:,sed, Ser
ceant RJ.ohe and Sorceant C;u-penter, who cot G.boo..rd o.t 13:ruja Point. The 
launch nude stops at S.1.!l Jose l1ock, fulboa Second;.l'J, Bnlj::i. Poii:;.,_t 3.Ild 
Tabog3. ls.land lR 83, 85, 167). 'l'ho bottle of rt1lll wc..s tJ.-:cen on the bunch, 
and was all or riartly consumed lR 47, 84, 167). .·.rter the l:1t:nch :1.rrived 
a.t Taboga., accused, ScrgeantslG.oho o.nd Cn.rponter LJ.nd. l'rivato l:CC'.J.ID.1 ...,,ent up 
to the Hotel .Aspinwall, seated t},.mr.selves :J. t :,. t:.1.ble in the ::n.r roan :~nd 
there pa.~took of s;J.ndwiche-s c..nd beer. They -.·?ore there possibl;;,1 rulf an 
hour. The ba.r boy w2.s 11resent c..nu. three l:,.dies ,:ierL; se·J.ted neo.rby on tho 
porch. i:rs. 1.1.l.lloy, the r.nn:J.Ger of the Hotel, cashed :1 checlc for .,;5.00 
,,ri tten by n.ccc.seJ., \'Jho :.>.'.lid for the cir inlcs :-:.nd. lunch ,1:,d ~y t,10 :..1~1.rty {11 1,,7-
48, 85-86, 168). On the bo:.i.t returni11{; to s:.nidor, there 1:1,,s :.inothor bottle 
of rum which was all or pcl,l"tly consumed. Goiut; up the l::.ddor to tho dock at 
.blll'.l.dor accused slipped into the water and got hie ::'cet wet: Ho r.:issed his 
pistol and searched the colored engineer but did not find it (R 50, 88, 169). 
Accused u.rul Serce:int Klohe drove off in the farmer's car. They sto:vpcd on 
sic·'.ru.l fror.1 a tr:iffic policer:un, but ~ccused c<4;ed his cL~r fol"\·,:;..rd. 8.nd 
to~ted. his ho~ until the cop ~::une over ;.;.11d ''b:l.YJled11 hir.1 out lR ;;l, 169) • 
They r::i.n ot::t of i_:aS ne.:ir the ~lbO.'.l. I'olicc st~~tion, s:i:r.:.. :i.~ct,sed tool: .:i. rub
ber tube o.nd s;y~honed so1:1e G:J.S from ;,;. ,li'ord. They w.;0.111 ran ·ou: of t;.'.l.S ne~ 
the .,neon post office, :::.ud left the c:i.r __ there. Ti1e~.' '.1ent to _t1~ ~.neon l1m 
where the b;irtender c:.i.s:i1ed ::i. check for .,;5.00 for o.ccused, a.ni... t11ey then G;Ot 
a taxi und went 110100 • .i.i.Ccused ·gave Sergeant IUohe 2. dollar, and told him 
to send his orderly do,·m for the car (R 52-54, 169-170) • 

-3-

http:fol"\�,:;..rd
http:Serge:J.nt
http:tcr�:n::i.rd
http:l!'ebruo.ry


(s6) 

We shall now set forth the im.terial testimony whgre the witneHH 
are not in ~erJent, the conflict being in p;ra.ctically f/Very case be
tween accused and the otrer witness. Evidence relatil:1g to the cetemie• 
of which accused was found not guilty will be om1tt&4 except a.a it hao a 
bearing also upon some offense of which he st.'.lllds oonvlctede 

Captain Jack L. l!eyer, Qusrternnster Corps, testified th:.t he had 
known aecuse<l casually for about two yea.ra before he was assigned to bu 
comnnnd about January 24, 1929 (R 31, 37). He gave aoouaed wri tteD oriel'& 
as to his hours of d"Uty been.use he h'.3.d been fran fifteen t'o tflaty mimtea 
late reporting tar duty in the morniut;, and h'.3.d been absont all morning on 
Ja.nuary 30th (R 29, 31, 32). Vitness missed accused about e.30 a.m. on 
February 15, 1929 (R 33) • He gn.ve accused no permiasio11 to be ~baent, am 
a.ccused. asked fol" none (R 28). The subject of a fishing trip wa.a neTV 
discussed. with accused (R 196). i..ccused did atate tlnt he waa inr-e that 
ha bad a spot on his lung, would probably have to go to ihe hospital, 
and intended to see a t:l3dical officer that day (R 201). W1tness ne;ver gaT& 
aooused n.ny work which would necessitate his going to Taboga Island (Saa)• 
or 3:Il.Y permission to visit that island at any tizoo (B 29) • .Acoaaed h&4 no 
investi~atious to rm.ks on the morning of Febrvary 15th (R 41) and did not 
inform witness that he had an ofi'icb.l investigation to nnke off the p<>at; 
(R 4.;.). He Wcl.S not present for duty on February 15th from ab°'1t 7.30 a.em. 
to 4 p.m., ~nd he ha.d no authority for such absence (R 42-43). 

Staff Sergeant Louis J. 10.ohe, Quartermaster Detachm:lnt, Oorozal., tes• 
tified that he had about seventeen years servioe bat ha wa.a on t f'rom 1907 
to 1921 (R 61-62). About 7e30 a.m. on Feb~ 15, 1929 (ll 44), a.caased 
whom he had known about :l. year and a half (R 54) drove up Sn h1a car to the 
Ooolal and lhkers orderly room and called. out, "How about going fishlz:ig, 
Sergeant?" (R 45). He had not planned to f;O fishing tm. t day all4 a.coll8ed 
lud not spoken about it ·uefore (R 55, 203) ~ Witness got permission from his 
detachment conmmder to take the day off and got in accused's car (R 45). 
He took alOllg plenty of fishing tackle and accused did not- reqte st him to 
buy any tackle for him (B. 203). ..lfter leaving the police station, acaised 
said "I guess we had better have a bottle", a.nd drove into the Republic 
of Pa.na.nn, where he handed witness two dollars and told hkm to get a bot• 
tle of rum. He purchased a. bottle of Gorgona. rum in a Chino saloon, and 
handed the bottle and fifty cents change to acouaed who put the bottle in 
his :msette bag and placed the bag on the shelf behind the se.:+t of the oar 
(ll 45, 204). .After goiDg on board the launch llcXee, acoosed handed w1tnell8 
the bottle of rum and a cork screw and said "Open 1 t," and "l want a dri~ 
(R 46, 57). The bottle contained Gorgon.a. rum (R 46) • 'The bottle was "drml.k 
empty• before they reached Taboga. Witness had three drinks, ll'oCa.nn at 
lea.at one and accused had several. On arrival at Ta.bogs., these three a• 
Sergeant Carpenter went to the Hotel A.e:pinwa.11. At this tiloo acO'llSe4 11

~ 

ed some aigna of drink" lB 4.7). Aooused said "Let'• all g0 up to tbe hotel 
and haTA soimthing to dri:Dk" (ll 73) • !hey had the first drink at the bar ll,124 
then took the drinb and aa.t a.t a a:mll table where they had "the aeoond 
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drink, xx n.nd some sn.ndwiches." .Accused b.'..l.d "something in a smaller 
glass•" The others ha.d beer. .Accused rod two drinkS. He cashed a check 
a.nd µi.id tm bill which vms 04.95 )R 48-49). ~cused vn.s "rather noisyt' 
in the hotel. ':-Jhile accused and !.!rs. l'.:a.lloy were standing between the ba.r 
and the table, witness "heard an exclam'.ition in a feuinine voice " saw 
Mrs• llalloy turn and vro.lk o.wo.y, and she seemed "more fhshed in' the face" 
than usual (R 4'J). On the return trip witness saw accused take one drink 
from a bottle"nnrked Seven year old rum." V/itness did not drink. On 
arrival at lline dock accused "was pretty well under the influence of 
liquor. 11 After getting on the dock witness 

"heard a splash in the water, looked dO';m and saw Lieutenant 
Hamioond's r.:111sette bag in the vr.:i.ter. Then it looked to zoo 
like Lieutenant Hamnx:>nd jum_ped in after the musette bag-he 
v1as in the water and he got hold of his nm.sette bag and got 
hold of the mooring line and pulled himself out and up on the 
ladder and got up on the dock." 

.A.caused then claimed that someone had stolen,hia pistol and said "You 
search that damned. niaer." Witness did not do it, tut accused "felt him 
over xx" (:a 50) • On the dock at Fort .Anndor, witness looked in.acomed's 
Jillsette bag for the pistol and s::i.w the bottle of l"lllll lli 51). It wa.s theu 
a.bout two thirds full (R 211). At the .Ancon Inn acoused " wrote the check 
and where the signature should bn.ve been, he placed 1n a date•" Witness 
called his attention to this and he said ''You write one and I will sign it," 
so this was done. Vhile there witness had one glass of beer and accused ha4 
a drink of brandy (:a 64). At that time, the .Ancon oo.r was "pretty nea,rl;y" 
filled (B 75). Witness does not remember making a statement to ~ptai.D. 
Xnowles that he draineli the gas out of accused's oar so that he could not 
drive it. He did not drain the ;;as from the ca.r (R 61). He does not re
member stating to ltl.jor Thompson during the investiga.tion that no liquor 
was brO\lght into the Zone and that the only liquor dr\lllk was on the isl.and 
of ~oga. (B 70). He has never bad any trouble or argUIOOnt with a.caused at · 
a.ny time (R 63). Just before the investigation of this case at Quarry 
Heights a.caused walked over and said "Are you again roo or for me, SergeantT" 
Witness nnswered that he was "absolutely neutral" and that he was "gOi?J6 to 
tell the truth'' if placed on the stand under oath. .ti.ccused asked him to come 
to his room and talk it over but witness did not go (R 206). 

Technical Sergeant Harry :r.:. Carpenter, Headquarters Battery, 4th Coast 
Artillery, Fort lum.dor, Cal:lal Zone, testifie~ that he wa.s on the launch 
l!cKee on }'ebrw.ry 15, 1929, from Bruja Point to Taboga (R 77) anc'. return 
to .Anndor (R 60}. He did not see accused take a drink on the boat (R 219) 
b\tt he was "talking kind of loud, looked kind of sleepy" (R 218) • In the 
bar room of the Hotel Aspinwall, accused had somethillg in a small glass. 
Accused paid for the drinks (R 79} • Witness has bad twentrse~en years 
aervioe and has never ha.d a commissioned officer sit down at a table and 
drink with him be fore (R 220) • Privn.te llcOa.nn GOt up from the table and 
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started OP.t on the back porch, when accused said to him in a loud voice 
"Where a.re you goi11g, Mac, out to fuck the old ladyf" .(Jt::80) • .Accused., 
when he said this, was three feet from witness (R 222). Witness con
sidered accused under the influence of liquor (ll 218). On the return trip 
accused came down in the cabin and told the steersman "to turn around, he 
wanted to fish" (R 60). The boat did turn around. .Accused asked him to 
have a drink while en route to 1.Dndor, but witness refused and did not see 
any liquor (R 81). 

i 

Private Francis lJoCa.nn., Quartermaster Corps,·Fort .Amador, testified 
that he sa,1 accused on the :tloXee O'll February 15, 1929 {R 83). There was 
a bottle of Gorgona rtllll there but he does not know who brought 1t on board. 
Witness, accused and Ser~ea11t IUohe drank from the bottle and emptied it 
before reaching Taboga (R 84, 212•213). .Accused 11h".l.d been drinld~ and his 
eyes looked sleepytt but he was not drunk (R 214). At the Hotel Aspinwall, 
they sa,t 1n the bar room at one of the tables near the back pcr·ch (R 85). 
Everyone drank beer (R 89), and accused paid for the drinks. :Mrs. llilloy 
and two other ladies oame up from swinming and witness got up to give her 
some pla.yitlg ca.rd.a he had gotten for her, when accused said "Where are you 
going, l!a.c, out to fuck the old lady'' (R 86). At this time l.!rs. lhlloy v,n.s 
in the office, but there were some ladies on the back porch about ten feet 
a,,wa.y (R 92-93). ,.Accused talled to :Mrs. ?Jalloy a few minutes, but witness 
was l.\t the other end of the bar and didn't :i;ay any attention to the conver
s~tion (R 215). On the trip back, accused wanted to go fishing around the 
is land, and he took hold of the wheel and twisted it a.round, but witness 
kllew that something was wrong so he went below and told the steersnnn to 
head for the 1:.ine dock (R 87). He sa.w a bottle of rum on the boat on the 
return trip, but does not know whose it was. ~itness, accused and Sergeant 
10.oha drank from it. Goi:cg up the ladder to the dock at Fort il?lndor, ac
cused slipped and his bag fell into the vnter, and he "fe11 in to his 
lmees." .:..Ccused missed his pistol and said "That nig_,er has my gun.•• He 
told Ser.:;ea.nt Klohe to search Brown, but the sergeant uidn't wish to, and 
then accused said, 111 will search him, 11 an.cl he felt in Brovm•s pee kets 
(R 66). :/itness had had other officers on the launch but he had never had 
a drink with an officer either at the bar or on the boat (R 91}. 

lJrs. llitilda ,:'osephine l!alloy testified by deposit ion {Eic. I/') 'that 
she was t-:a.nager of the .,;.spinwall Hotel, Taboga Island, Republic of P n.na.nB.• 

She first saw accused on February 15, 1~29, when he cnr.1e to the hotel. He 
was in the uniform of an officer of the cl$1Y• There were three or four 
enlisted ren with him, anl witness thinks all were dressed in dunc;a.rees ex
cept accused. ,\.t llcCann's reCiuest she cashed a $5.00 check for accused and 
laid -the roney on the table before him. ,\.bout ten minutes later when she 
came u:::i, he took her wrist, and she thought he Y1ished to see the time, 
but after ria.king a. :.:ennrk abont her ring, he turned her hand over and said, 
''This is the \'10.y I like thi~s up side down, a.ncl I ,7ould like to luve vgo. 
up side doYm too." Witness immediately left the room, but she heard, accused 
call a number of ti.mes, "Send the boss in here I want to buy hor a. drink.'' 
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Horner Vincent Crooks, Zone police officer, testified thJ.t on the 
afternoon of February 15, 1929, he was directing traffic at the intersec
tion of _.:,nnuor and Ba.lboa Roads. ..lbout 3 or 4 o'clock in the afternoon, 
as he stopped the traffic coming ti.ovm iinr>.dor Road, he noticed accused 
whose c~ was the first one in line. After stopping for a r.dmite or so, ac
cused edged. his car up on the ctir track and tooted his horn. Witness shook 
his beau and held up his hand. A little bit latter accused again edged his 
ca.r up on the railroad track and kept blowing his horn. Witness then went 
over to accused. and. told him to back off the track and that he would. let 
him know when he wo.s ready_ for him to move (R 94). Accused replied in •a 
more or less insolent tone,•• but he backed. up his car. ·,i1tness noticed an 
odor of liquor about the car but he would not say accused was drunk. J.c
cused was dressed in o.D. shirt, co.mpaic:n hat n.nd bad lieutenant's bars 
on his shoulders {R 95). He did. not consider placi?Jg accused Ullder arrest 
(R 96) • 

.ilexand.er Brown, engineer and master of the lamich J .w. lloKee, tes
tified that on tM return trip from Taboga on February 15, 19291 accused 
,.,anted to go fishinc and. c:;a.ve the· steersmn orders to go around tl:B island 
but that the latter wouldn't do it and hllll€ on to the wheel, wmreupon ac
cused took hold of the wreel and turned 1t. The boat nnde a couple of cir
cles, and after that lJcChnn told him it would be pretty late getting in, 

~md"we turned and. co.me in•• l:R 99). 

3. Accused testified that on the afternoon of February 14th Sergeant 
EJ.ohe told him that arrangements lnd been nnde whereby they might go fishing 
the naxt day on the launch ''lJcKee. 11 Accused replied that lie could not agree 
to uo until ho md secured permission from Captain ?.:eyer lR 164). ·.-/hen 
O:i.pta1n l:cyer appoo.red in his office on the morning of tho 15th acoused went 
to hi:rr: and stated th:tt he desired to go on one more fishir.g ttjp before com
pleti~ his tour of foreign service. Captain lJeyer said tho.the did not 
~rant accused to leave the pool.that ~~Y but, after somo discussion,ba.ve him 
pernissio:.1 to go ::_)rovided he would first attend to o. r.ntter at the police 
station in which a soldier by the name of Iemonte was involved. The a.nmial 
r:nneuvers of too Pa11a1.-n Ca.ml Division were going on at this time but ac
cused clid not thint: that his request for 1iermission to co fishing was 
unusual for the reason trot his duties o.s ass ist:mt to C::i.pt::i.in Beyer con
sisted. only of' 1;nking investigations of :motor vehicle accidents a.nd tl:e se 
investibations did not consume all of his tin~ (R 165, 166, 175). ~t this 
inte:rviev, accused au.id nothin.:; about a spot on his luncs, ol thou;;h he lnd 
spo'<:en to G:::.pto.in I.~eyer on this subject on ~'ebru.ary 7th (R 175) • ,ifter 
securinc pernission to le:::ve, o.ccused m::it Sergeant IG.ohe and tho tv:o drove 
in accused's co.r to the police station. After attending to the nu.tter 
involvi!lG Lamonte, they drove froo the police station to P:.i.nam.. In the 
meantime, Klohe h'.l.vin.:; suggested that they obtain more fishil'IG line, accused 
r;:;.ve hir.1 sor.10 money, a doll.:i.r bill and a fifty cent piece, v,it:a Y1ilio"h to 
purcmse the tackle. U:pon 3.rriving in Tunar.ia ucct:sed stop_pod his car .i.nd 
la.ohe ri.l.11 into a house and :::;ror:!}?t ly retm-ned \'Ii th c. po.c1..:age '\"ihich_ looked 
lH:::e wrapped clothes or fishinc line (R 167, 172). ..:.Ccused ciid not vm.nt 
any rum and. did not cJ.t the tir.:e kno·.v tb.'.:.t lUohe bad :purci1a~ed it (I?, 176) • 
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The }J.:i.c1c.:..::;e was not phced in n.cct,sud's k1,[.; (R 178). On Klohe's return 
t}10 t·,,o drove to t,::.e mine dock, t;ot ou the launch and st:1rted on tho ir 
trip. .~cct:sed 11'.1.d loft his blouse cm:.i belt in his; car, and on the. boat 
rcJr1.oved ilis shirt ::,.nd pi.;.ttees. ifam, they re:.1.chod &in Jose Rocle, 10.ohe 
J.)rocluced tho bottle of rt:m ~ncl announced th:"t it v1:.1s the "ta.clue" that 
t'.1oy h::-.tl noecled.. ~i.cc;.;sed to lC. IO.oho tlut it \·1c,s all right to 11.3.ve the 
lic::uor but t:ut ho r.rust kee:r> it 0.0:,ay frou tho ere,·,. .lccused u.nd IO.oh.a 
ec1ci1 ~;10:1 took a drink :fron the bottle o.ncl accused put it behind a 
loc:i::er (:n 1G7} • I1i this connection, on cross-eY..anination, accused tes
tifioo. th.:1.t in so far as. he re1:,ei:1bered, he clid not cirink any rum or ''hard 
lic:_uor•• on :h'ebru:1ry 15th (R 178). ,:..ccused did not :.i..gain see the rum until 
:.i.ftor t11ey loft .Brujn. :Point. F.o t!1e,: noticed it v1;1s between :Klohe and 
Priv~,te l:CCann, both of v,hom were fis,1inG on the Oi,posi to side of the boat 
:frou accused. ·,,'hen they \"Jere not loolcin..; ::accused ~ot :possession of the 
bottlo o.nd. tiirew it overbo:1rd, altl1ouz;h it was still c1.bout half full. 
',hen they saw ·~he bottle fl 02. tillG bcr1i:.1d the bo:.. t tho t\'10 mm inquired ll.S 
to w1ut had become of it .....ccused tolu. them til3.t he h.:.:.d. finished it (R 
167}. Upon arrival o.t ~a.bog.'.l. IsbnC. ::i.cct;secl, Klo:ile n.nu. l.1cCa.nn y:ent to the 
hotol, which accused lnd not befo1·e visited, .'.l.lld entered a room which ac
cused at first thOUG}?.t was a dining i:'001.1 bt<t '\"/.'.l.S in fact a bar room. .AJJ
cusecl ~,ncl Y.J.ohe S.'.l.t do-,m together at D. ta.ale unci. were joined n few minutes 
la.tor by 1:cCo.nn. ·The lG.ttor c;:i.lled the om- boy D.nd accused aswd the two 
r.:en to lnve so1:,e lunch. T'11e three ord.ared beer and sanduiches. ,:.t about 
this tino C~,r}onter, at accused's invitstion, also·sn.t do-~n at the table 
o.nd or.icred beer \'1hich he dr-J.nk. Shortly o.ftorr,o.rcls he le ft the room. 
l:.CCann, h:wi~ reriurked that he ~uC: a pa.c1c.1.;;e for l!r::i. 1:::.lloy anu. th:i.t she 
:.ad been Si7itltling (Jl. 158), St:,rtocl to 10.,VC the room, whereupon aCC'llSed 
called to hi:.,, ''LJlc, ,-1here are yo·.;: coin.:;, to cluck the old Li.dy. 11 (R 168, 
179). .'.ccusod lnd never seen l:rs. l!.-.Liloy at th:.1t time. He said nothin.; 
more. ',i'h.ile they Y1ere sitti11g at the table three wor.ien sa.t ci.o,-m at another 
t.:ible a:;out 25 feet D.WJ.y, 11c.:::.r the door.•,ay of the bar roor.i. neither !Irs. 
llilloy nor any of the other ,;1or:10n c:x.o ne:.:.r a.ccm:ed 1 s table at .'.ll1Y time. 
Beer for accused's 1urty \'Jas ordered· t-:1ice. ;about 30 mintitos were consumed 
yri th the beer n.nd sc1ndl'1iches • ,~cct,sed told the b:ir boy he -.-.iould :have to 
1ny for the food .:;:nci drink with o. check, nnd thereupon wrote a check for 
,05.00 and c~:ve it to Klohe ·,,ith instructions tll pay tho bill. :Klohe went 
to the bo.r ~md either IO.ohe or the b::i.rtencler went from the b.~r to the 
la<.:.ies' t::i.ble. L.J.ter Klohe reported. thl t he h'ld po.id the bill, whereupon 
the three 1 aft the hotel lR 168). .Accused rcccived no cl:1..1.n.:;o from the 
check, anu. no r.ioney v,;::i.s laid on his ta.ble (R 168, 183). Ho never spoke to 
l!rs. llalloy while at Tabog.::i. or at ..rny other t iL:c (R 168) • He did not t.'.llre 
her mnd and 8.'.l.Y th:J.t he liked thin.:;s upside down and th:J.t that was tho w2i.y 
he would like to ]13.ve her, upside ci.oYm. He testified in this connection, 
ttTbn,t statenent is a. mass of Ytords th:.t I wo,1ld never thin\.: of.Such an 
idea would be entirely beyond me. 11 t R 173). i-.':!Cused did not drink u.ny 
•'h._-..rd lic:_uor'' at T ~bog.::. (R 178), and did not drink any intoi:icci.ting lic~uor 
with enlisted r.,en ot:iler th:l.n beer at the hotel (R 173) •. Ee ''felt no com
punction at that bec,.1use it Jud been custo1:.1ry Y1hen urn and o fficors were 
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out together·for the officers to drink beer with the men and I felt that 
I ~s doing nothing in the w2y, out of the way, centler.ien of the Court, 
in sitting there while they were drinkin!:;· their beer ::nd e::i.ting their 
saniwiches. We bad done th:.i.t rre.ny, r:nny times a.t tl~ se beer :rnrties, and 

saw no reason why I should not bt1y lunch and buy beer for these men.'' 
(B 177) • At the hotel accused vn.s dressed in a. cotton. shirt, uniforn 
breeches an<i leggins and a CSJlll.Jai,;,rrn lnt with officer's h:it cord. Ho did 
not v,en.r any insignia, his lieutena.nt 's 'Jars being on his blov se uhich he 
Ind left in the car lR 183) • After loo.vine' T::.boga, Klohe l"ll'Oclt,ced .~ bottle 
of rum which he said .he h:.i.d purch:J.sed, .2p1xi.rently from tho proceeds of 
the cheek i;iven a.t the hotel {n 168, 184), and drank from it {R 168}. 1..0-
cused told Klohe th::l.t it wa.s all richt for hir:i to h':!.Ve the liquor but that 
he must keep it away fron the cr~w n.nd Kloho agreed to do so {R 168, 169, 
186) • Accused did not drin,c from this bottle lR 178). On the return trip 
accused lnd the steeriIJG vfre el of the bo.:i.t for a· tiLJe but ti.id not talm the 
boat off its course to any ~ppreciablo extent. He did notturn thl boa.t 
~bout in a circle (R 181). H.::i.vini:; discovered before leaving the mine dock 
that his pistol was missing accused becnme annoyed and inquired as to its 
whereabouts. 1im0nc other thil~s, }):) searched the negro engineer. He did 
not fall in the water ~t the dock, althou@l he did get his feet wet as he 
climbed up the ladder, his foot l:13.vinc slipped. Soon after lea.vine the Zone 
Police Officer who 11b::i.wled :re out 1·or blowing the horn'', accused's car ran 
out of c-asoline. He "secured prirnincs from an adjoining car'' and later 

· again found that he had no gasoline. He finally left his car n.nd took o. 
taxicab to his quarters. · Before ta.1'"..ing the cab be went with Klohe to too 
..neon Inn to r.iave a cheolc cashed n.nd. there Klohe ordered and accused paid 
for a drink (R 170). .i:.Coused did not h:J.ve a drink at this time (R 177) • 

Doctor Willirun Philip Christian, a dentist residinG at Inlboa, Canal 
Zone, testified that on an afternoon about Febrmry 15, lSJ29, :iccused who 
had an enlisted rr.:.:i.n in his automobile Tiith him drove up to the curb in 
Balboa., spoke to witness, stated th:l.t he had been fishing and apologized 
for not having kapt an appointment on th.'.:Lt n.fternoon. At this time ac
cused was dressed in tllliform v,i th a shirt without Lieu tonn.nt' s bars. Viit
ness did not detect the odor of intoxicating liquor o.bo'l.,t accused or tho 
car (R 146, 147}. 

lb.jor Edgar li• Thompson, Co:.ist i.rtilleri>, Corps, Division Ins·;ector, 
Panru:n Ca.nal Division, testified th:J.t durin!S the course of an bvestiga.
tion by him of accused's actions with respect to a check i:;iven by hir.1, 
his conduct at Taboga and his conduct in the 11resence of t:rs. lb.Uoy, 
he questioned Klohe and !l!cGann as to ,1:iiether or not :1.::cused h~..d. h~'..d 
liquor on the lam1ch "llcKee" en route to and f:rom To.boga lsl::md on ~·eb
ruary 15, 1929• The witnesses 1'1ere on oath but their testimony in this 
regard was not recorded. From Doha and hlcCann he "could find no evidence 
whatsoever to show ~11.~t he (accused) had liquor while on tbat bo~t, either 
going or coming'' (li 136-140) • 
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Various enl!sted men testified as witnesses for the defense that they 
h.:ld attended "beer p::i.rties", or organization dinners, n.t which officers had 
been present and in the course of which beer and ?Ossibly other liquor 112.d 
been constired by both officers and men (R 143, 150, 154, 155, 157, 158, 159-
161). Some of these witnesses testified that on the occasions descri':.Jed by 
them the officers kept apo.rt from the enlisted men (R. 143, 151, 158, 160, 
161). 

4. The evidence shows that accused W3.S absent without le:J.ve froi::i his 
post in·the Can.a.l Zone ·on February 15, 1929, bet\veen the hours, approxi
mately, a.lle.;ed in the Specification, Charge 1, and that in so absenting 
hitI3elf he failed to obey the order of his Detac:i1100nt Commander res_uiring 
him to· obtain perr::iission to leave his place of duty dm-ing working hotr s·, 
as alleged in Specification 3, Charbe 111 • .:.Ccused testified that he had 
been gra.::ited permission to be absent but there was a direct conflict be
tween his testimony in this respect and the testimony of his organization 
con:rna.nder, Ca.!)ta$n ?.!eyer. Captain !.:'.eyer's testimony is not impeached other-_ 
wise than by the testil:lOny of accused and does not bear any iilherent evi
dence of untruthf--,lness or inaccuracy. It w:is the special function. of the 
court to determine the credibility of witnesses and the ·.-,eight to be at
tached to their testimony, and in the exercise of such function it apparJnt
ly found Captain lleyer's testimony with respect to the absence without leave 
to be true in its essential particulars. In the opinion of the Board of Re
view the court W3.S justified in so finding. The evidence is le~ally suf
ficient to su1)port the findings of goil ty of Cha.r:;e I am. its specification 
and of Charge III a~d Specification 3 thereunder. 

The evidence, incll..,di:r.g the testimony of accused, sho,,,s that accused 
drank beer in the company of enlisted nen at the Hotel .Aspinwall, Taboga 
!sland,,Republic of Pana.na, on February 15, 1929, the date alleged in 
5pecification l, Ch3.rge II. There is sona testimony also which would have 
justified the court in finding that accused drank other liquo~ in.company 
with Sergeant Klohe at this tim:i and place. That he was disorderly on this 
occasion, as charged, is shown by the testimony of the various enlisted men 
as to his loud talking and his obscene remarks in the presence of ladies 
and by the testimony of l!rs. IJa.lloy as to his irn:proper remarks to her. In 
the opinion of the Doard of Review this disorderly conduct, together with 
his act of drinkii:g into:x:icati:r.g liquor in a public pl~ce in the company 
of enlisted lll:)na.nd in the presence of civilians was clearly of a nature 
unbecoming an officer and a gentleim.n and constituted a violation of the 
95th .Article of Wa.r as found. Ap~ently in mi ti5ation there was received 
in evidence testimony tending to show that at so-called beer pa.rties or 
organization dinners in or near the Canal Zone there h::i.d been instances 
where officers h'.l.d. oons1;.imd intoxicating liquor in the presence of enlisted 
men. ~ere is nothi~ in the record to show th.3.t it was custonnry for 
officers to drink in the company of enlisted men under circulll3 tances ap
proximating those shown in this case. 
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The principal evidence in support of the allegations of Specific~tion 
1, Charge II, that accused conducted himself in an improper and insulting 
nnnner toward.a :V.rs. Malloy consists of the testi.I:lony of that lady. She 
testified that accused, who was a stranger to her, took her hand and :rm.de, 
in subst~ce, the remark set forth in the specification. Her testimony is 
corroborated by that of Klohe to the effect that while she and accused were 
standing between the bar and the table Klohe heard an e:zclaration in a femi
nine voice and turned and saw ?.:rs. lJalloy walk a.way with flushed face, and 
by the testimony of t;.cC.1.llll tha. t he saw acct-:.sed and lxs. l~lloy talking to
gether. ~oused den::.ed the rerrark attributed to him, denied that l:rs. ~1-
loy c3.l'lB to the table where he a.nd the enlisted i:nen were sitting, and de
nied tmt he talked to her a.t all. ~'.gain, it w:is the provb.ce of the court 
to "'Cce:it or reject .J.Cc'l:"sed's contradiction of the testiDOny of t:J& prosecu
tion's ,1itnesses. There w.::i.s adequate evidence before the co1r t to jm tify 
its finiirgs of guilty of this specification, and in the opinion of the 
Iloard of Review the evidence as a whole is legally sufficient to su:9port 
those fi21dill;S. The conduct of ..i.ccused appen.rs, t:nder al1 the circurn ta.noes, 
to h::l.ve been of a n1ture to indicate his moral unfitness as an officer a.nd 
to brinJ discredit u2on him.self and the military service. It constituted 
a. viol.3.tion of the 95th .'...rticlo of W2.r. 

mth res:90ct to S:9ecific3,tio:ns 1 and 2, Ch3.rge III, the evidence shows 
that accused brought from Panrum. a....,d introduced into the 0'..l.na.l Zone o.nd h:1d 
in his possession x.1£1 control within the C.:ma.l Zone the t::_t:art of Gorgol13. rum 
purclused by Klohe in P'a.nn.nn City on the mornill: of Febrt:ary 15th, acts 
which were in direct viol.'.:.tion of Section 20, Title lll of the lhtion::i.l. ho
hibi tion ..let. There is also evidence from which the cot:rt might properly 
fi:nd t11.u.t he introduced ::md !l.'.l.d in his possession ur.d control a ?Ortion of 
the (Uart of r1.,m purcmsed at TabOL"O.• • ..ccus ed testified th.l.t the rum po.r
cru.sed on the 1:10rning of February 15th was ptirclnsed and tra:1.s::;,orted with
out his 'knowledge, but on all the evidence the cotU't was justified in find
ing th:1t the run vr.i.s purchased at ::.ccus ed' s recues t c.nd Vl'.l.S in his ..10 tt·al 
l)Ossess ion and under his control while it \73.S being ta.1>::en thror.ch the C:i.nal 
Zone to the 13.unch dock. The evidence is legally sufficient to s~pport the 
fi::1dings of g-dl ty of these specifications. 

5. The deposition of l!rs. 1l'£1.lloy, the mns&er of the hotel at Taboga., 
lle:public of Pa.nam, was introduced over objection by the defense on the 
ground (al tlut the officer deSi[;m.ted to take it ru.d 110 authority to ad
minister the oath since the deposition ,t~s taken in a foreign country, (b) 
tbAt the witness should hti.ve been re~uired persomlly to appear before the 
001:"~t, a.nd (cl that the witness vr~s not sworn until after she lnd given her 
answers to the interroga.tories. The record shows that the deposition wss 
to.kan on the Island of T-d.boga, Re}.)t~blic of Pa.nan&., for the re&son trot l:l'&• 
!!alloy refused to appear person.1lly qefore the court-n:artial. The answers 
to the stated interrog.!l.tories ..,e:re first nncle and prepared a.t the Hotel 
.ilspinvm.11, where1.1pon witness w::.s ta.ken to th$ military reservation at 
Ta.boga, where she was sworn a.nd 't7here she adopted the w.ri tten a.nswers aa4 
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sit;"l1ed the de::_;osition. lt also a.Jpears that the milltary reservation on 
T;:i.boga Island is .occu11ied by the rnited St:>.tes and, there 11..wing boen a 
dis:,ute between the 'Cni ted States and the Re1)t,blic of !'aroma v,i th, respect 
to the lec;al richt of the Unitefl States to 0ccu:9y the Island, the Rep.:blic 
of P::i:na1:n h..:s provisionally cra.nted the tise, occt1p:1tion and control of a 
cert:i.in :xi.rt t:h.ereof to the l"nited States. It ,9:.9pec.rs that the officer 
who tool~ the ci.e_:;osition h'1d been recul::i.rly desi1;;mted to take it. 

'.:'he 114th lu-ticle of \-:ar provides, among other things, th.at -

11 * * • a.ny' officer designnted to talte a deposition
* * * slnll h'.l.ve power to o.d.ninister o:1ths for the 
p,.c.r:2oses of the G.d.J:,inistrc:i.tion of I:J.ilito.ry justice 
a::id for other !)UrJoses of mili t~ry a.dministr..1tion; 
tud in foreicn 1,l:::.ces where the ;,;rr.1y may be serving 
s~10.ll have t!,.e :;enere:.l :po~0,ers of a notary public or 
of a cons-..:1 of the i.nited States in the administra
tion of oo.tri..s, the e:-:ec..:.tion and r,c:mowled.ge!:'.lent of 
le_:;3.l instr.:.r.~nts, the .:::.t'vest;:::.tion of docn:ients, ::md 
o.11 other fern~ of !:ot:J.ric.l c.cts to be cxect·ted by 
:,ersons st:1Jject to r,,ili t~..ry l.:..w. '' 

~lie 20th ...:.rticle of ':J2.r proYid.es, :,,monc other thiligs, th'.l.t depo::.itiom to 
be re:.:.d in evid.e!'lce before nilita.ry courts nn:,, be ta.-:.i:en before and authen
tic::.ted by [;;lly officer u:r-thorized by the hws of the Lnited States to ad
minister oaths. The officer before whom l::rs. lb.lloy's deposition W'd.S tc.l,:ren 
h'.l.ving been roculo.rly d.esi3'l1ated to t.:::.1-::e it he h:.d a c;enoral power to a.d-
1::inis ter o.:i. ths a.:1u. therefore h:::.c. tl1.e Jo·,7er to ac1!1inis ter t:h.e OJ.th to ::.::r:s. 
1:..--.11oy. It W;J.S ;::.r~~,:ecl by cormsel :t'or the defense tmt s1·,ch co:1eral ]?0\7er 
did not, i~ the a'.Jsence of milit,0.r;; occu);;::. tion, e:::tend to _the ta1cing of an 
o:;.th in a foreie,'ll country. The :3o:.:.rd of Ecview oelieves trut the power to 
::.dl::inister 03.ths vested by tho 114th ..:.rticle of 17,'l.r is not st·bject to terri
torial limito.tions, b-..i.t even ::i.ss·,,l'.iirt; .th.:.::.t it is, it aype:1rs in this c::ise 
tl1.:::.t the de:posi tion v,J.S :1ct1~c.lly conm:Litt:.:.ted on c. mili t,:ry reserv.::.tion, tiut 
is to so.y, 2..t u. ::)b.ce ,-,here the ~·:rr:1y v,.:,.s serving, v,ithin tho ne:.:.ning of the 
.'.rticle 2.bove et'Oted, and tlmt therefore the officer d.osi;;;ru::.ted to ta1r.e the 
do:;;osition w~cs e~.:.,owe.1·ed to administer the oath in a.ny event. 

The 25th .\rticle of ·.r..1r rrovid.os tki.t depositions may be read in evi
.dence if ta'.:en v1hon o. witness r.esidos, or is found, "beyond the 'Ste.ta, 
'.i:'erri tory or District in ,,hich the co1.,"T t is ordered to i: it,'' or when it 
n.:ppe::..rs to the s2..tisf.:.ction of t:ie court t:nt the ,,itness, by re3.son of 
;i:;e, sic'.:::ness, bodily infirmity, ir.1:irisom.1ent, or ctn.er reas omble co.use 
is un:1.ble to .::.:9:900..r 01· testify in j_)O:rson at the 1,lc..ce of trial. In this 
c2..se the ,1it:1ess ref\,sed to :1ttond. the con-t ::..!1d in:-.s:r:mch :is she w.::..s out
side t~1e territorial lir.1its of the lnitod Stc..tes, in .:i. foreign cot:ntry and 
not si~bject to nili t.;;.ry 12.w, the :91·ocess of the cotu-t-mrtial to com.}el her 
:1ttenda!1ce wo'l:'.ld luve 1;eeu i::1::.,otent n..'1.d ±'",;tile. ·.tiile the st.1tute a.1.~thoriz-
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ing depositions does not specifically cover the case of a witness residing 
beyond the C~al Zone, the place whe!'e this court s:::i.t, it is the opinion 
of the Bo::i.rd: of Review that the 18.lll,.ruat;'El therein used is sufficiently broad 
to embrace Stich a case, and trot there is no vn.lid legal o"bjection to the 
introd·..:iction in evidence before a court-I1D.rtia.l sitting in the C:ma.l Zone 
of a deposition regularly taken in the Republic of Pa.na.nn. linder the cir
cumst::i.nces in this case the court was justified in receiving l;rs. l!alloy's 
deposition in evidence. 

Neither the .i.rticles of 1lar nor the ?Ja.nual for Courts-ra.rtial require 
thn.t a witness testifying by depo3ition on stated interrogatories be sworn 
before his n.nsv,ers are 'l'!U.de mld transcribed. The 19th aticle of War lays 
down the re~uirement thlt all persons who give evidei:ce before a. court
martial sh'.:l.11 be examined on oath. In this C3.se the deposition did not be.. 
corm such until the witness rod affixed her signature thereto, thus adopting 
as her own the ;mswers theretofore transcribed. Imsrmch as she was sworn 
at the. time or before she sit;ned the de:9osition, it is the opinion of the 
Board tmt there was a subst3.lltial coripliance with the statutory require
ment for exa.mil)ation on oath. It b.:1s been held in the civil courts th'3.t 
it is irmnteria.l whether the witness by deposition be sworn before or after 
giving his answers to the interrogatories propoi.::.nded. (Samuel Bros. & co. 
v. Hostetter, 116 Fed. 257; .Barron v. Pettes, 18 Vt. 385; Zeigler v. ~ood
son, 202 S.\7., 163.} 

6. Under dn.te of August 27, 1929, accused addressed to the Secretary 
· of \7::.:r (Tbrtl channels) an eight page connm:mication entitled "Petition for 
Court of Inquiry and stn.tement of irregularities.'' This letter was returned. 
to accused requesting a. more. detailed statement as to the witnesses :ind a. 
brief statement of their eA-pected testi~ony for the infor?IE.tion of the Ud.r 
Department, which accused declined to f\:xnish. The Commanding General, 
Pa.n:::i.rna. Canal Depn.rtnent, forv,a.rded the letter by 6th Indorsement, September 
16, 1929, with a statement of facts in answer to the complaints rinde, and 
stated that he found no basis whatsoever upon which to b::i.se a reconm1endation 
th3.t a Court of Inc_:uiry be ap:pointed. The req.:est for a Court of Inquiry 
was denied by the Secretary of Viar on Septenber 18, 1929, and acc.:sed's let
ter was transmitted to the Judge .d.civocate -General for consideration by him 
and by the .Board of Review in com1ection wlth their ~xar.iimtion of the record 
of trial. 

The letter of accused enumerates sixteen alle.;ed irre.:,i.~l~ities, most 
of them stated on information and belief, which nny be grouged as follows: 

(1) !rhat the 03.th ta:-:en by Ca:ptain 1:eyer wl10 signed 
the ch'.:l.r,:;es a._;3.i::ast a.cctrned was eq.:ivocal ::i.nd not the oath 
re<:uired by law; thlt the person ,·,ho administered the oa.th 
was not rn:::i.lified to do so; t1tt no investig:::i.tion of the 
chm',.;es ,;:1s rnacle by C:::i.:;_otain l::eyer before signing them, c.nd 
that Liet~ te1mnt Colo~e 1 G. T. ·Trent, ti:1e St:J.ff Judge ..;dvo-
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co.te, authorized st1ch improper o::i.th and refused to allow 
o.cm:sed to e::o.mine the report of investigation of charges 
of lJCrjury J>referred by accused against Captain IJeyer which 
,-,ould h:.ve sho\·m further f:.cts reference these matters; 

(2) Th1t he was placed in arrest on return to the 
Pi>ui:-c C::ma.1 Zone on June 12, 1929, which prevented him 
from finding witnesses, th.:l.t he w::i.s denied counsel at the 
investi0ation of the cha.r5es on June 15 and 18, 1929, 
\7hich res.;.lted in his trial on a false charge involvi~ 
o. felony,1::i.nd that since his trial he has been lcept in 
restraint which na.s prevented him from getting affidavits 
to :prove per.jury .it his trial; 

(3) Th:1t Colonel Trent, the Staff Judge lulvocate, 
ref'used to advise accused, did give advice to the Trial 
Judge ~l.dvoco.te and possibly to r:iembers of t:he court, and 
from his knowlecJ&e o.nd connection with the charges and 
trial, was incompetent to impartially review the case for 
the Dep3.rtment ConmJ.nder; 

{4) Th:1t the deposition of llrs. !:.in.lloy was improper
ly ta1cen and adni tted in evidence, and the officer who was 
designated to take it was the officer who initiated the com
plaint o.cainst the accused and therefore not a fair or im
p.::i.rtio.l person to to.kB the deposition. 

'.11th reference to the foregoing, the facts as shown by 'the record and 
other papers before the Bo2.rd 1 inclnding the report of investigation of the 
ch'.1r6es as-ainst Ccl.}?tain 1:0yer, are that ::i.ccused returned to P.a.na.ms. on J'lme 
12, 1929, investic;ation of the cb,.:1.r6es a..::;3.inst him was held on Jtmc 15 a:nd. 
18, hi5 limits of arrest were extended on June 27th in order th'.lt he might 
accompany his counsel, the couct met on July 1, 1929, but at the reouest of 
c..cm::::ied was adjourned to July 8th and tI1en to July 15th. lio question wa.s 
raised or objection re.de at the trial tint the investication W'.18 il!l!)roper 
or that o.cc1.-:.sed was prejudlced in prep.:;ring for trial. The charees were 
properly investibated, sil,"lled and 5v1orn to. Lieutenant Colonel Trent ap
pe:J.rs to 113.ve acted properly in the perfor:r.ia.nce_of his duties as Department 
Ju~e i..dvoca.te, 2.nd no prejudice 3.t5.1i11st accrn ed on his part is even remotely 
sbown. Tbe record of trial sho'\'1s tint l:iajor Rolrnrt 0. Garrett, the officer 
by whom l:rs. lll.lloy's deposition uas taken, ::.t one tire, in response to a 
question by 1.:.i•s. l.:a.lloy, stated to her that the transaction relating to tbe 
tm:;?aid checi-:: miGht :,r.operly be laid before acc1:.sed's commanding officer, but. 
there is notl1ing in the record, or elsewhere, to indicate that this officer 
.-,as the acc,1ser in fact, th:it he initic1ted tne char~es, or tba.t he was in 
any nnnner un.f~ir o~ p::.rtial in t::i.ldng the deposition. Other ratters con
cerning the adrii::;sibility of tbe deposition of l!rs. l'..3.lloy were i\slly pre
sented to the court and hD.ve ·0een considered by the Board of Review in p.:i.ra.-
3l'aph 5 of this review. 

-14-

http:P.a.na.ms
http:l.dvoco.te
http:felony,1::i.nd


(97) 

The Board of Review is of the op1u1on th:3.t the ch:::.rgos ,.,ere prepared, 
investigated and brought to trial in substantial compliance with all pro
visions of the llD.l\\;al for Courts-L:.:J.rtial, tlui.t the substantial rights of 
the accused were not prejudiced at any step of the proceedings and that 
the complaint of irregularities nude by n.cct~sed is v1itho1,;.t merit. 

7. The .Army Register contains the follm1ine with respect to accused's 
service: 

11Pvt. Sup. Co. and pvt. and. corp. Co. L, 362 Inf. 4 Oct. 
17 to 3b July 16; 2;1t. Q. !.:. C. U. S. 1,... 30 July 16; accepted 
31 July 16; 1 lt.. ~- i:. C. u. S, 1,... 22 July 19; accepted 25 
July 19; vacated 21 Sept. 20.--- l lt. Q, :r.:. c. l July 20; 
accepted 21 Sept. 20. 11 

Ile was born Uovember 24, 1891, and has the degrees of LL, B. and LL, l.I, from 
George Washington University. 

a. The court was legally constituted. No errors injuriously affecting 
tlla substantial rights of accused were committed during the trial, In the 
opinion of the Boa.rd of Review the record of trial is legally sufficient to 
support the findings and sentence [.l.!ld to warrant confirmation thereof, Dis-
missal is rm.nd.atory for violation of the 95th cl'ticle of \lo:r and is autp.o
rized for violation of" the 61st and 96th lrticles of vo.:r, 

To !I:b.e Judge Advocate General, 
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WAR DEPAR'1'11:ENT 
In the Office of The Ju.dge Advocate General 

Washington, D.C. 

Military Ju.atice 
C. l!. No. 187850 

UNITED STATES ) P..A.WAIIAN DEP.A....t:i.'l'?,:EUT 
) 

v. ) Trial by G.C.M., convened at 
l Fort Shafter, T. H., J'llly 25, 

Corporal BERNA...1ID J. TAYLOR ) 1929. Dishonorable discharge 
{R-47445), Headquarters ) and confinement for two (2) 
Battery & Combat Train, 3d J years. u. s. Penitentiary. 
Battalion, 11th Field Artillery, ) 
detached service Headquarters ) 
Detachment, Hawaiian General ) 
Depot, Fort Armstrong, 'I!. n. ) 

HOLDEm by the BOARD OF REVIEV/ 
l~NEIL, BURNS and HOOVER, Judge Adv.ocates • 

ORIGINAL EXA.:LIINATION by BRA.DEN, Judge Advocate. 

l. 'l'he record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. Confinement in a penitentiary is not au.thorized, none of the 
offenses of which accu.sed was fou.nd eu.ilty being recognized as an offense 
of a civil natu.re pu.nishable by penitentiary confinement for more than one 
year, by any statu.te of the United States or by any law of the District of 
Columbia. 'i'he offenses involved in Specification 1, Charge II, and the 
Specifications, Additional Charge, i.e., naking and u.ttering checks with 
intent to defraud and with knowledge that the drawer did not have sufficient 
fu.nds or credit with the drawee bank to pay them, in violation of Section 
4272, Revised Laws of F.awaii, 1925, are punishable by the statu.te referred 
to by confinement for a maximum period of one year for each offense. · 

3. The Board of ,{eview holds the record of trial legally sufficient 
to support the sentence to dishonorable discharge, fori'eitu.re of all pay 
and allowances due or to becorne du.e and confinement at hard labor for two 
years, bu.t legally insufficient to support the designation of a penitentiary 
as the place of confinement. 

http:fori'eitu.re
http:statu.te
http:statu.te


:.. 



(101) 

WAR DEPARTMENT 
In the Office of 'l'he Judge .Advocate General 

Washington, n.c. 

OCT 4 1929:W.litary Jwrtice 
C. M. No. 187894 

UNITED STATES ) THIRD CORPS A.REI. 
) 

v. ) Trial by G.C.M., convened at 
) Fort Eustis, Virginia, July 

Private ANDREW WASCHAK ) 25, 1929. Dishonorable dis
(6808051), ~rtermaster ) charge, suspended, and confine
Corps. ) ment for six (6) months. 

) Fort Ewltis, Virginia. 

OPINION of the BOA.RD OF REVIEW 
McNEIL, BURNS and. HOOVER, Ju.dge Advocates. 

ORIGIUAL EXA.MINATION by OLLIVETTI, Ju.dge Advocate. 

l. The record of trial in the case of the soldier named above having 
been examined in The Judge Advocate General's Office and there found 
legally insufficient to support the findings and sentence ha.a been examined. 
by the Board of Review and the Board submits this, its opinion, to '!.he 
Judge Advocate General. 

2. 'lhe accused was tried upon the following Charge and s12cif1cat1ont 

CHA.RGEt Violation of the 94th Article of War. 

Specification, In that Private Andrew iVascha.k, Quartermaster 
Corps, did, at Fort Eustis, Virginia, on or about June 
26, 1929, feloniously take, steal, and carry away three 
smoked Hams, value about Nine Dollars & Fifty-Cents 
(~9.50), the property of the United States, furnished and 
intended for the military service thereof. 

He pleaded not guilty to, and was found guilty of, the Charge and Spec11'ica.Uon. 
No evidence of ~eviou.s convictions was introduced. He was sentenced to dis
honorable discharge, forfeiture of all pay and allowances due or to become 
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due and confinement at hard labor for six months. Ti1e reviewing authority 
approved the sentence, directed its execution but suspended. the execution 
of tne dishonorable discha~ge and designated Fort Eustis, Virginia, as 
the place of confinement. ·...'he sentence was published in General Court
Martial Order No. 361, Headquarters 'l'hird Corps Area, A.Ue;ust 20, 1929. 

3. Briefly summarized the evidence snows tllat Captain Otto Harwood, 
Quartermaster Corps, in charge of the bakery, COl!lUlissary and cold storage 
at Fort Eustis, Virginia (R. 18), entered the post bakery au.ring the 
afternoon 01· June 26, 1929, discovered the accused, dressed in civilian 
clothes coming therefrom with a box under his arm at which time he 
(accused) "hesitated" and "looked startled", proceeded a. few feet, st9pped. 
and put tne box down, whereupon the Captain questioned him and he replied 
that he was carrying the hams to Private Mills, the cilief baker. Captain 
Harwood then took him to the orderly room ai.d asked .u.im the reason for 
t:i1e waiting automobile in front of t:11e bakery doors and he replied that 
he was about to go to town for an automobile license. Upon examination 
the Captain further discovered tnat the 1iams were yet cold and tne lot 
numbers thereon appeared to be tL1e same as the numbers on tne hams then 
in the cold storage (R. 20). There was an ice box in tne bakery (R. 27). 
At this time accused was on a detail to the post bakery but had formerly 
been in charge of the cold storage with access to the keys thereof (R. 29). 
An inventory of the cold storage ma.de on June 29th (R. 18)-disclosed a 
shortage of 1700 pounds of hams (R. 13), valued at about w4,45.00 (R. 19). 

'l'he accused testified as a witness in his own bena.lf that having made 
plans to secure license plates in town that afternoon, he stopped Private 
Smith who was approaching in a Chevrolet and when t:ae latter parked the car 
in front of the bakery doors he (accused) entered the latrine out as he 
was leaving he noticed some waste paper on the :i.'loor wnicn he picked up 
(as his duty was to police tne place in ti.1e morning), and walked back to 
the boiler room to dispose of same, wnere he saw a box in the corner con
taining three hams which he pickeQ up and was in the act of taking tnem to 
Private Mills when Captain Harwood appeared and inquired for 1lills, so he 
(accused) started to locate 1.rills out the Captain stopped him saying, 
ttwha.t are yo~ doing with those hams?" to which he replied, "I ain't doing 
nothing with these hams, I found these hams in the boiler room" (R. 33). 

4. The colll't by which accused. was tried was composed "bf one major, 
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three captains, two first lieutenants and two second lieutenants. During 
the testimony of the accused one of these members directed a serie1 of 
qu.estions at him, largely argumentative in nature and app,.rently for the 
pw-pose of testing his veracity, in part as follows: 

"~. How much light is there in that boiler room, how 
many windows does it have? 

A. I don't know, sir, I was never in it before. 
~. Is it very light in the day time? 
A. It is lignt in there, the doors are all open, the 

windows are all open. 
Q. The back doors were all open? 
A. It is only one door. 
Q. The door going out to the railroad track, t.n.at was 

open? 
A. Yea, sir, all the doors were open. {R. 43.) 
... ... ... ... ... ... 
Q. And where is the G I kept in that boiler room? 
A. .dight as you go in the door. 
"· Any light burning in there? 
A. No, sir. 
Q. Any electric light burning in there? 
A. l;one that I noticed. 
Q. l'lo light burning in there that you. noticed? (R. 44.) 
A. No, sir. 
~. Eut there was plenty of light in the room? 
A. Yes, sir. 
Q. It is dark as hell in there - I have no further 

questions. 
Ey the defense: I arise to a point - I 

object to the question, or the statement, \1!1.en the member 
said 'Dark as hell in there'. ·.i:nat simply has a wrong 
bearing on tne other members of tne court, and I wo1.ll.d 
like for that to appear in the record. 

Ey a member: I.ray it please the court~ the 
member who made that remark woulci also like to have the 
court take judicial cognizance of the fact, or take 
judicial notice of the fa.ct, that the room this mania 
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referring to ought to be inspected by the court, or 
somebody ought to be brought here to testify to the 
fact it is one of the darkest places arowtd there; 

~ it is kept fu.11 of coke. where this man ea.ya he found 
this stuff, and it wo~d be impossible for a man -

By the defense. interposing: I obJect 
to that statement. · 

By the president: What was the remark 
of the defense. 

By the defense: 'Dark as hell' was 
his remark that I objected to first. and then the last 
statement. 

By the law member: The record will 
note the objection of tue defense." (R. 45.) 

Previou.sly du.ring the examination of accu.sed by a member of the court 
(whether by the same member does not definitely appear), the defense had 
objected to the line of qu.estions asked u.pon the ground that they appeared. 
to be "antagonistic" to accused, and the member had then referred to ac
cQSed' s testimony as his "tale". This objection had been overrQled (R. 40• 
41). 

5. The proof that accu.sed stole the hams, as alleged, consists of 
evidence that at one time he had had access to the cold storage room from 
which a large quantity of hams was stolen ana that he was fowid in possession 
of three hams which had, apparently. been taken from that ro.;)m. A.ltho~ 
mere opportwiity to steal is not by itself adequate proof of larceny. un
explained possession of stolen property is a fact from which it !Nl.y properly 
be inferred that the possessor stole it (Paragraph 112 a, M.c.:u.). So in 
this case accQSed's possession of the ha.ms, if not satisfactorily explained. 
was a fact from which his gu.11 t might be inferred. AccQS ed sought to ex
plain his possession of the stolen property by stating, in su.bstance, that 
he had by chance seen the hams in a corner of a certain room, and, when 
accosted by the officer, had been innocently taking them to his immediate 
su.perior, Private 1Ulls. In su.pport of this statement he testified that 
the room was lighted from an open door and windows, su.fficiently to enable 
him to see the hams. Whether the room was light or dark, therefore, became 
a material and important issu.e bearing u.pon the su.fficiency of his explana
tion of his possession of the stolen property. 
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The court member's positive and emphatic statement that the room 
•s "dark as helltt, in contra.diction of the accu.aed on this material 
point amounted to a declaration unwarranted by aey evidence bei'ore the 
court, that accused's testimoey explanatory of his possession and as to 
how he came into possession of the stolen property was false. In effect, 
the member made himself an unsworn witness !'or the prosecution on a 
material matter of which the court could not take judicial notice, and 
the court failed to reject his statement or indicate in aey manner that 
it was not accepted as evidence of the fact in issue. No witness was 
called to testify to the fact stated by the member. The member's conduct 
and his subse~uent participation in the findings and sentence was, under 
the circwnstances, unmistakably erroneous. 

Inc. M. No. 116012 (Willia), the Acting Judge Advocate, American 
Expeditionary Forces, France, commented Yith respect to a similar improper 
remark by a member of the court as followsa 

,.After the Judge Advocate had concluded his cross 
examination of the accused a member of the court, address
ing the accused, saids 

'This defense of yours that you don't remember 
what happened inside though you. know a good deal 
of what happened outside seems shaky. Don't you. 
remember a.nything of what happened inside?' 

As indicated by the reviewing authority••• the remark 
in open court of a member of the court that the defense of 
the accused seemed 'shaky' was highly improper. The irregu
larity is so grave that it mu.st have been held to invalidate 
the findings and sentence if the record proof of the com
mission of the acts charged were not ~u.ite clear. See page 
24, Bulletin 72, War Department, 1917. ~Iowever, in this 
case, in view of the very direct evidence to prove the 
disrespect and disobedience alleged, I am of the opinion 
that it cannot be held that the substantial rights of the 
accused -were injuriously atfected by the improper remark.,. 

Eulletin 72 (page 24), War Department, 1917, contains the following with 
respect to a court-martial case in which the president of the court made 
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comments adverse to accused: 

11.A.fter the trial judge advocate had concluded his 
remarks and just before the court was closed for 
findings in the trial of a soldier charged with de
sertion and found guilty of absence without leave, the 

• president of the court made the following statement: 
•To r.iy mind it is an aggravated case of 

overindulbence in whisky in a young man whose 
future, I fear, is very black.• 
This irregularity was of such n grave nature that 

had not the accused freely admitted his absence without 
leave on the witness stand the finding and sentence of 
the court must have been set aside. The president of 
the court, or any member thereof, has no right to corranent 
in open court upon the evidence adduced at the tri,ll •11 

Similar unfair and prejudiced conduct by even trial judge advocates, who 
assuredly are under no stricter duty to act justly and to avoid unfairness 
than are the members of a court-martial, has been held fatal error (c.u. 
No. 1239451 O'Neill; C. M. No. 182775, Rudd). 

Inasmuch as the evidence adduced by the prosecution in the present 
case did not include direct proof of the larceny, but was purely circumstan~ 
tial in its essentials and by no means of a compelling or of even strongly 
convincing nature, o.nd since accusedts testimony offered in explanation of 
his possession of the property in question, if believed, would very probably 
have resulted in acquittal, it is the opinion of the Board of Review, after 
examination of the entire proceedings, that the error injuriously affected 
the substantial.rights of accused within the meaning of the 37th Article cf 
War. Substantial justice, e.s well as the maintenance of discipline and 
the punishment of crime, is the standard and goal of courts-me.rtial, and 
it is the opinion of the Board of Review that to hold in this case that 
the court member•s erroneous conduct was not injurious to accused, would 
be a manifest departure from that stemdard and goal. 

6. The charge sheet shows that accused enlisted September e, 
1928> at the age of 20 years. and 10 months, with no prior service. 
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7. For the reason• 1tated, the Board of ReTiew 11 of the opinion 
. that the record of trial is legally 1n3uff1c1ent to 1upport the findings 

and sentence •. 

, Ju.dge J..d.vocate. 

, Judge Advocate. ~----~-14---,-~-~t-~~- , Jud.ge AdTocate. 
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WAR DEPARTMENT 
In The Office Of The Judge Advocate General 

Washington. 

Military Justice 
c. M. No. 188014 

U ~ I T E D S T A T E S ) ~UA.RTERS !<'OURTH CORPS AllliA 
) 

vs. ) '£rial by G. c. M., convened at Fort 
) Oglethorpe, Georgia, August 23, 

Private ·JAMES L. SMITH ) 1929. Dishonorable dis.charge and 
(R-1360801), Machine Gun ) confinement for two (2) years. 
Troop, 6th Cavalry. ) Disciplinary Barracks. 

HOLDING by the BOARD OF REVI:Erl -
McNEIL, BURNS and HOOVER, Judge Advocates 

ORIGINAL EXAMINATION by MOFFETT, Judge Advoc~te 

1. The record of trial in the case of the soldier named above h~s 
be8!1 exMiined by'the Board of Review. 

2. The offenses of which accused was found guilty, fraudulent en
listment, and desertion terminated by surrender after an absence of more 
than 60 days, were camnitted on March 13th and 14th, respectively, 1928. 
Hence the maximum limitations on punishment fixed by the Executive Order 
of December 10, 1920, published in paragraph 349 of the Manual for Courts
¥&rtial, 1921, are applicable to both offenses. The maximum punishment by 
confinement authorized by the ord~r mentioned for the offenses here involved 
ia confinement at hard labor for one year and six months, i.e., six months 
!or the offense of fraudulent enlistment and one year for the offense of 
desertion terminated by surrender after an absence of more than 60 days. 

s. The Board of Review therefore holds the record of trial legally 
sufficient to support only so much of the sentence as involves dishonorable 
discharge, forfeiture pf all pay and allowances due or to become due and 
confinement at hard labor for one year and six months. 





WAR DEPAR'-™ENT 
In the Office of The Judge Advocate General 

Washington, D.c. 

lCilitar7 Justice 
C. M. No. 188211 

UllITED STA.TES ) 
) 

T• ) 
J 

PriTah EVERETT L. HORNSBY J 
( 62400Z2) , Compaey" G, 3lat J 
Infantr7. ) 

J 
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OCT 2 • 1929 

PHILIPPINE DIVISION 

Trial b1 G.C.M., conTened at 
Cuartel de Espana, Manila, P.I., 
A.ugu.st 15, 1929. Dhhonorable 
discharge and confinement for 

· one (l) ,ear. Diaciplina17 
B&rraoka. 

HOLDING b7 the BOA.RD OF REVIEW 
l{ol'iEIL, BURNS and HOOVER, Judge A.dTocaha. 

ORIGINAL EXAJ4INA.TION b7 ltlFFETT, Judge A.dTocate. 

l. The record of trial in the case ot the 1oldier ?WIied abon has 
been eza.mined b7 the Board o! ReTiew a.nd toUl:ld to be lega.ll.y au!ficient to 
1u.pport the findings ot guilty ot Charge II and ih 1pec1ficat1o!h 

2. The evidence ii legall.7 inautficient to support the tindincs of 
gu.ilt7 of Charge I and its 1peoification for the reason that it waa not 
proTen, other than b7 accuaed's confe1sion, that he 1old the ahirta and 
raincoat deecribed there1ll, aa charged. The corpus delicti not haTUIB been 
lhown, accwsed'• confeision a, to hi1 di1position of the property waa 1n
adm111ible (Par. 114 a, M.C.ll.s c. K. No. l59a8~, Nel1ona c. M. No. l.8'7168, 
Greene). -

=5. The maximw1 aentence authorised. b7 Paragraph lOl c of the llr.nual 
tor Court1-Yartial for the offense of which accwsed 1ta?ils-properl7 conTicted., 
i.e., larc_e:q Of Gonrnment property Of the~otal Talue ot ~.21, is dis
honorable discharge, forfeiture of all P&J' and allowance, due or to become 
due and confinement at hard labor for six '(6) months. 

4, For the reasons ,tated, the Board ot ReTiew hold• the record of tJ:Jllil 
lega.117 inauft'icient to 1u.pport "the findings of gu.iU7 of Chal'ge I and 1ti 
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J,pecification, but legally aufficiel]-t to support the findinge of guilty 
or Charge II and it• specification, and only so much of the eentence a, 
inTClTe1 dishonorable discharge, forfeiture cf all pay- and allowance, 
due or lo become due and confinement at ha.rd labor for 11% (6) .montha. 

I . 

Judge Ad.Tocate • 

.Tudge Advoca'h. 

Oe1 ~·1929 
War Department, J J..G.O •• - To The Command 1Ilg General, 
Headquarters Philippine Division, Fort William McKinley, Riaal, P. I. 

l. In the case of PriTah Everett L. Hornsby (62400Z2), Company G, 
~lat Infantry, (C. x. No. l882ll), I concur in the foregoing holding of the 
Board o! Review and tor the reasons therein 1tated recommend(!h&t the finding• 
of gu.ilty of Charge I-and ih apec11'icaUon be .diaappron4 and that only 10 
mu.ch of the sentence as inTolna dishonorable discharge, forfeiture of all 
pay and allowances due or to become due and confinement at hard labor tor 
au months be apprond~and you are adTiled that, thereupon, 7ou will ban 
authority to order the execution of the 1entence ao approved. 

2. When copies ot the published order in this oaae are forwarded to 
this office together with the record of trial, which 1• returned herewith, 
they ahould be acconq,anied by the foregoing holding and thia indor•ement. 
The file number of the record of this case in this office 11 188211. :ror 
conTenience of reference and lo facilitate attaching the copie1 of the pub-
11ahed order to the record in this case, plea,, place the 11&id number in 
brackets at the end of the published order aa follo1r11 
(J.A.G.O. l~2ll). 

riEC1D, OACK DIV. hQ., FHIL.f Iv', B.~ 
MaJ or General,

f.lOV 9 1921 1 Incl. The Ja.d.ge Ad.Tocah General. 
Record ot tri&l.. 
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WJJ{ DEP~ 
ID the Off'.ioe of The Judge Advocate General 

Washington, D. c. 
OCT 261929Military Justice 

C.M. 168356 

UNifED STJ.!ES ) PA.IWitA. CA.NA.I, DIVISIOJII 

"· 
) 

) !rrial by G. c.11., convened at 
) Fort Davis., canal zone, Septsn

Private First Cla11 DAVID A. ) ber 11 and 12, 19~. Dishonor
SHEEHAN (6682701), lletacbment ) able discharge and confinement 
Medical Department, Medical ) for ten (10} J'9ara. Penitentiary. 
Section, Pa:Qll:lla Atlantic Gen-) 
•rel Depot. ) 

ROLI·ING" by the BOA.RD Ol!' BEVIEW 
l!oNEIL, BU!NS and HOOVER, Judge J.dvooatea. 

ORIGI1l"AL EXJ].1WTIOB by F.RAMa.UT, Ja.dge Advocate. 

l. ~• aoause4 was tried 'IIpon the following charge and apeoificationa: 

CHARGE: Violation of the 93rd Article of War. 

Speciflcation 1: ID that Private lol David A. Sheeb.Qu, Panam!l 
Atlantic General Depot, Medical Section, did, at FOrt l)avil, 
canal ZoDe, on or about J.'1lgllst 19, 1929, in tba ziight tilq 
feloniously a?Xl burglarioualy break and enter the 4well1:cg 
house of lat Lieut. Frank F. Taylor, Q.:M. corps, with intent 
to commit a felony, Th: rape, therein. 

Sl,ecifioation 2: In that private lcl. David A. Sheehan, Panama 
Atlantia General Depot, l1edioal Section, die!, at Pt)rt De 
Lesseps, Canal zone, on or about J.ugwst 19, 1929, felonious-. 
17 taka, steal and carry awq oDe Willy• Pllight sedan, Tall1e 
about ~oo.oo, the property of Mr. Frederick F. Bi ttera, 
c1Tilian 11D,Ployee (Machinist}, Fort Sherman, Canal zom. 

Specification 3s In that :private lol. David ;.. Sheehan, Panama 
J.tlantio Gemral Depot, Medical Section, did at Mount Rope, 
canal zone, on or about Aug119t 19, 19~, feloniously take, 
steal and cam away om oaltlam automobile, value about 
*500.00, the property. of Dale Reagan, Chie:t :Pett7 Officer, 
u.s. lla'V7, Naval ~ir Station, Coco Solo,Canal Zone. 
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He pleaded not guilty to, and was found guilty ot, the charge and sp eoifi- -
cations. Evidenc& of one previous conviction by special court-martial for 
beglecting to take prophylactic treatrr.ent and developing venereal disease, 
in violation of the 96th Article of War, was introduced. He was sentenced 
to dishonorable discharge, for:reiture of all pay and allowances due or to 
become due and confinement at hard labor for ten (10) years. The reviewing 
auth~rity ar>proved the sentence, designated the United States Penitentiary, 
Atlanta, Georgia, as the place of confinement, and fo?'\'.arded the record pur
suant· to the provisiona of Article of War 5%-. 

,. 
follows: 

The evidence as to Specification l of the Charge is briefly as 

:r.rrs. Dorothy Taylor, wife of 1st Lieut. Frank F. Taylor, .Q.1.:.c., 
stationed at Fort Davis, Canal zone, testified that on the evening of Augt1st 
18, 1929, she retired about nine o'clock and was awakened later by a hand 
touching her (R. 8) on the shoulaer (R. 10). She thought it was Lieut. 
Taylor and went back to sleep. She was awakened a second time (R. 8) by the 
touch of a hand on her back (R. 10). This time witness was Vii.de a~~ke, she 
looked and saw that Lieut. Taylor was "sound asleep." She then thought it 
was her little boy, and again closed her eyes, when she smelled the odor of 
beer, looked over the ecige of the bed and saw a man (R. 8) ••sitting by my 
pillow. He was crouched" (R. 15). She sat up in bed and tried to yell 
but oould not. The man jurn~d up off the floor, (R. 8) "leaned over" her 
and said "Shist" (R. 9). Witness "ga:sped'' several times (R. 10) but could 
:not scream. At this time Lieut. Taylor woke up and she said ''There is a 
man here." Lieut. Taylor sat up in be4, and the man "rushed around the bed 
and out of the bedroom door." Witness then found her voice and screamed. 
She testified that there v:as a dry oloset at the head of the beef; the door 
of whioh was open about two inches and a besn of light (R. 9) about two feet 
wide (R. 13) "oame by the side of the bed and across the floor." It was 
bright moonlight, and a street light g&ve a ''beam of light of about two 
feet" (R. 9). V/itneu "saw his face distinctly•• and positively identified 
aoouse4 as the man vlho was in her room (R. 10). When aooused was on the 
floor beside the bed his face was from 6 inches to a foot from witness• 
(R~ 11,13). He was in the beam of light from the dry oloset. It was light 
enough in the room tor anyone to see th.at her husband was there in bed (R.13). 
She had never seen acoused before and did not "r'ecognize the man," bu. t she 
"saw his featurea 11 and knew that she would know him 1 f she saw him again. He 
had very long hair and was dressed in green khaki trousers, white shirt with 
no necktie (R. 13) • .loousecl 41d not attempt to rape witness (R. 15). 

1st. Lieut. Frank F. Tayler,. Q.!!.O., testified that "around o:ce. . 
o• olock" on the night of .tugu.at 19, 1929, he was awakened from sleep by hear
ing his wife give a oouple of "gasping sobs. 11 He half raised up in bed and 
Mrs. Taylor told him there was a man in the house. Re went to the window 
and called a gu.ard, then to the baOk of the house to get a gun, and tben to 
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the front where he saw a car going past pie1ting up speed. Ee yelled to the 
guard to stop the car, but the car ci.id not stop and the go.a.rd fired three 
shots at it (R. 17). The oar was "an old dirty blue car" (R. 20). Ee saw 
it as it passed in front of a street light (R. 19) but he does not know 
whether it was open or closed car (R. ZO). The next morning witness noticed 
that the lock on the rear door of his quarters had been forced loose by 
straightening out the heck, and the front screen had oeen cut for a di stance 
of about two and one-half feet. No one oou.ld have ~ntered the house that 
night without autting the screen (R. 17). Witness went fishing and hunting 
practically every week end, and often stayed away from home over one night. 
He had been a~~y on this week end (R. 18). He bad seen aooused several times 
working around Captain Clark's garage (R. 20) which was.about forty feet from 
witness' quarters (R. 18). Witness missed nothing from his quarters although 
there was money in plain view (R. 19). J.t the twe of the occurrence, Mrs. 
Taylor was "frightened'' and ''Upset a little," but she was not hysterical (R. 
ZO). 

The evidence as to Specifioation 2 of the Charge shows that :i.rr. 
Frederick F. Bitters, a civilian employee at FOrt Sherman, Canal zone, owne4 
a Willys:..Knigbt sedan of the value of one thousam. dollars, dark blue in 
color, which he kept in the officers garage at Fort De Lesseps, Canal ZOile 
(R. 54-56). .About 12: 35 J..~., .August 19, 1929, a man wearing a dark suit, 
white shirt and dark necktie was seen by fl g,iard to take this oar trom ita 
gar&ge (R. 50-52) • .About one o'clook A.1.!. (R. 17) the acoused, positively 
identified by Mra. Taylor as the man who en~ered Lieu.tenant Taylor's quarters 
at Fort Davia, Canal zone (R. 12), made his getaway in a car answering the 
general description of 11:r. Bitters' automobile (R. 18-19,,,,25). This oar 
was fired upon three times by a sentry as it left Fort Davis (R. 29-31). A 
witness, Lieutenant Morris, observed that the gears clashed at every shift. 
This car took the Bolivar road out or Fort Davis (R. US) and was found about 
6 P.U. the next day in a drainage ditob at the edge of the road on the old 
Gatun ro·ac1 about 600 yards from "the filtration plant." There were two 
bullet holes in the rear wbioh ''locked to be a .38 or .ZO calibre bullet" 
and one bullet was found in the car (R. 75). When found the clutch of ,the 
automobile was not tunctioniDg properly (R. 55). 

The evidenoe relating to Specification 3 of the Charge shows ihat 
about91&> p.M., August 18, 1929, Chief Petty Officer Dale E. Reagan, u. s. 
Na17, parked his Oakland sedan, model 1929, value about $1,250, near his 
quarters at Mount Hope, Canal zone, about a blook from the filtration plant 
(R. 56-58). .This automobile was taken by the accused, driven to Colon and 
there wreokecl when be drove it into a build~ (R. 87-88). · Accused when 
aske4, ehortly after the offenses, by a police officer in Cristobal, Canal 

·zoi:ie, if he could drive a oar, replied, "No" (R. 63). 

Thi aooua ed, after being warned of his rights as a wi tneas in his 
own behalf, was sworn and testified in substance that be went to town al'.d 
from 9130 p.M., A,ugu.st 18, 19£9, until about 11150 P.~. he was in the Silver 
Sl>rq Bar drinki:cg with other soldiers. Re got on the l2z00 0 1 oloolt bus ar.d 
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then got off again and the bus left without him. After that be started 
walking toward the post and then remembered that be bad often seen a oar 
standing at uount Hope and aeoioed to take it for a jo7 ride until the 
morning bus at 51 ro A.1!. He walked to tJount Hope, found the oar unlooked 
and 6.rcve it away. He did not drive to Fort Davia and leave the oar be
cause that would be stealir..g it. He intended to leave it again at Yount 
P.'ope and catch the reveille bus. He drove out the Franoe Pield road arA 
finally back to town. When entering town he saw tbe road was blook:84 b7 
a truck, and as ht was "riding in a stolen car" be auspeott4 "they were 
probably wise to it already." He then drove around the block and got on 

· the &Ellle road again without realizing it because he had been drinld.llg 
pretty heaTy. A policeman stepped out to halt him but be aped by. He 
noticed a oar following him, and as he turned a corner lost oontrol ot the 
oar and crashed into a building (R. 87-94). 

3. A.a to Specification l of the Charge, the evidence shows that at 
-the time and place alleged, in the night time, aooused, who had been drink
ing, broke open a door ot Lieut.enant Taylor•a quarters, unlawf'll.lly entere4 
and went into a room where urs. Taylor and her husband were in bed. asleep• 
.A.couaed touched itra. !aylor twice about the shoulciere anc1 back and awakened. 
her vmereupon she eat up and saw him orouohed. by her bed. She tried to ·, 
scream and acoused Jumped tip, leaned over ber and indicated· to her that ebt 
was to renain quiet. Lieutenant !l'aylor having awakene4, the w1te told him 
that "a man'' was in the room. .U this point Lieutenant· !raylor also sat 1lp 
in bed ani acoused then rushed trom the room. There was nothing in the evi
dence to indicate that an7 larceny was committed b7 aoouaed while in the 
quartere. J.oouse4 denie4 having been in the !aylpr quartere bu.t ?i.trt. Tay
lor• a identification ot him was positive and was euttioient to Just1f7 the 
court in finding that it was accused Who broke into the house axicl enter14 
the room. J.lthough acoused was not known to ltrs. hylor he ba4 been enplo7-
ed near her quarters and bad been seen by Uea.tenant Taylor. 

There 11 nothing in the evidence to indicate that in brealring and enter
ing the quarters it was acoused' s purpose to oommi t rape, as charged, by hav
ing oarnal lalowledge ot ltrl. !aylor, or of any other "Wman, b;y force am with
out her consent. i'o be true, Mrs. !l'aylor was 1n bee! asleep, and ace11se4 after 
having force4 bis v:a;y into the quarters, touched her person and cautioned her 
to be quiet, but even were this deemed sufficient to indicate that ht eJ:peoted 
or hoped to have carnal relationa with her (which the Board o t Revi 81' does not 
tim), it falls tar abort of st.owing or even suggesting that he 1.ntended to 
use force in the accomplishment ot his obJeot. His every action while in the 
rem a• testified to b7 Mrs. !l'aylor rather thtrn that he 41d not intend to uae 
fcroe to overoome her resistance and nonocnsent, which force 11 an essential 
element of rape. His sudden flight also ia quite oonsistent with the abaenoe 
of such intent. Neither does the evidence show an intent on the part ot ac
cused to commit any other particmlar criminal offense while in the building. 
Though his breach and entry were undoubtedly unlawful, and were possibly ao
oomplished with. some improper purpose, the natu.re of that purpose, Whether 
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criminal or not, doe• not appeal", and ma.y not reaaonabq b• inferred from 
tbt faota befo ~ ~ha oourt. 

The faota presented her• art no more (it, indee4 they are not leas) 
persuasiv• of an intent to rape than in the case of Gott (C.ll. 151153) in 
which, upon a oonviction for housebreaking with intent to rape, the Board 
ot Revier,, with th,e oonourrenoe of the JUdge .A.dvocate General, held the 
evidence legally insufficient to show the alleged intent to rape and to 
aupport the findings of go.ilty of housebreaking. In the Goff case it appear-
ed that accmaet, wile unolothe4, wrongtu.ll7 entered the sleeping room of a ' 
member of the J.rrq !l'Unt Corps at nigh' While the woman waa aaleep. The lat
ter baVi?lg been awakened by a shaki?lg of htr bt4, uw aca,isecl and screamed, 
whereupon he flet. The !IOaN saids 

"Miu \7ang was awakened b7 the alight shaking of her be4. 
Did aacuse4 approaoh her bed with the intent to force her to 
aubmi t to his deairea or tor tbt purpose ot lllakil:lg an indecent 
proposal to her, or did ht accidente.117 run i.nto tbe be4 in tht 
dark? Was he seeking her? 1'here 11 nothi:cig in the evicitnoe . 
indicati:og it. He 11183' have 1ntendt4 any on, of a m:imber of 
other orimt1. It ht intendl4 to rape Kill \Yang ht must have 
expected her t.o reaist, to scream al:14 ti!) ocntillue to aor••• 
How was it with the aoouse4; be· -bron and ran am tb.11 even 
when he was all unoreuet. Stu"ely no naaonable b7,pothtaia of 
tntey with intent to l:ll.t can be drawn from tht eTideDOe ot reo
ord. In taot the evidtDOe 1a insufficient to show what was the 
intent pouesse4 at tha time ot brtaldng and entering. 11 

In tht opinion ot the Bo erd of ReTiew the evidence ill the present cast 
is not 1uf:!1aient to establish tht alltgt4 intent to rape, but 11 l1gall7 
sufficient to su1,port''onl;v so muoh ot tht t1nd1:cig of ,:tiilty o~ Speoi:f'ioa
tion lot the Charge as involves a find1IJ8 that accused 414 at the time an4 
place alleged unlawfully and without tb.e oonsent of the lawful ocou.pan1:, 
break and enter the dl':elling house ot Firs• Lieutenant Frank F., !raylor, 
Quartermaster corps, in violation of J.rticlt of Wal" 96, an oftens• lesser 
tban and included within that oharge4 (C.ll. 151153, Gott). No maximm lim1-. 
tation of punishment for this offense 11 expressly fixed bJ paragraph 104 it 
of the Manual for courts-~artial, but the analogous offense of entering a 
private uv1elling without lar..tu.l authority against the will oflt~ lawtu.l 
occupant as denounced by Section 8Z4 of the Code of the Il1stx-ict of COltmibia, 
is p,mish&ble under that statute by confiner.:ui.t for not more than 11x months. 

As to Specification Z of tb.e Charge, the evidence shows that at about 
U: 35 on the night of August 19, 19'13, a Will~ Knight sedan of a value in 
excess of that charged, the property of Mr. Frederick F. Bitters, was atolen 
from a garage at Fort De Lesseps, canal zone, and was recovered on the. fol
lowing day in the vicinity of a filtration plant, a~parently at Yount Hope, C. 
When recovered the car bad two bullet holes in the rear, the clutch was not 
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in good order, and the oar was in a ditch along a road leading from Fort 
Davis to Colon, at a point in the Tioinity of that from 1/hioh a second oar 
was stolen by aoou.eed on the sane night while fleeing trom the Tayler 
quarters. A bullet ta-;en from the oar was befor. the court, although its 
caliber was not definitely shown by the testimony. J.c011sed was seen in 
the inllrediate vicinity of Fort De Lesseps a few minutes before the oar was 
taken, after having alighted f:rom what apparently was the only publio vehicle 

.. by wt ioh he could have reached Fort Davis prior to his entry into the Taylor 
quarters. Re could not have reached Fort ~avis, as he did, at about 1:00 

· A.:r.r., Witmut the6use ot a motor or other rapid vehicle. The man seen to 
ta~ the ear was dressed in clothing similar to that worn by accused on the 
night in question, and a man (it may fairly be inferred that it was accused) 
drove a oar of similar general description tran the scene of acoused•s entry 
of the Taylor quarters, at which time the geara were clashed ard at which 
time the car was three times tired upon by a sent?7 armed with a aervioe 
rifle. This evidence as to the identity.of the thief, though circumstantial, 
was, in the opinion of the board, sufficient to Justify the court in conclud
ing that the oar was taken by accused. The essential elementa of the offense 
cf larceny by accused, as charged, are established. 

With respect to 5l>eoification 3 of the Charge the evidence, including 
the testimony of acausec!, shows that at the time and place allege4 accused 
took and carried away the Oakland sedan automobile described in the speci
fication, of the approximate va :h..e alleged, the property of Chief Petty Of
tioer Dale Reagan, as charged. The intent to steal may properly be inferred 
from the circumstances under which the oar was taken and used by accused. 
The elements of' larceny b~ accused are also established under this specifica
tion. 

4. The charge sheet shows that accr..i.sed is 10 years of- age, and that 
he enlisted Uay 10, 1927, with no prior service. 

5. For the reasons stated, the Beard of Review holns the record cf 
trial legally sufficient to support the findings of guilty of the Charge 
and Specifications 2 and 3, and the sentence, but legally suf~icient to 
ao.pport only so much of the fir.ding of guilty of S:Pecification l of the 
Charge as involves a finding that accused did at the time and place alleged 
unlawfully and w1 thout tbe consent of the lawful oooupant break and enter 
the dwelling house of First Lieutenant Frank F. Taylor, Quarten:iaster corps, 
in violation of the 96th Article of 7/ar. Confine!!:ent in a Ilenitentiary is 
authorized by the 42d Article of Viar for tbe offenses of larceny involved 
in fl>ecifications 2 and 3 of the Charge, each recognized as an offense of 
a civil nature and so punishable by confine~ent in a penitentiary for more 
than one year by ceotion t87 of · eral Penal 

Advocate. 

Judge Ac VO Cate. 

Juage Acivo ca te. 
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7/~lB DEP.A.R!I!:.ENT 
In The Office Of The Judge Advocate General 

tsshington. 

Military Justice 
O.}J. No. 188432• 

UNITED STATES ) HEA.WU.ARTERS H.'..W.AIL:Ui DIVISION 
) 

vs. ) Trial·by ~.c.:u. convened a.t 
) Schofield lb.rra.cks, Territory

Private RA.lMONl> SODERQUIST ) of R'.l.wa.ii, Julys, 1929. JiJJ to 
(6794196) a.nd Private First ) Soderquist:Dishon~rable diseharge,

)Class LADISLAUS W0;J)CIEH0WSXI suspended, and confinen::ent for
)(6785819), both of Com:rnny i, , three (3) yea.rs. Disciplinary lhr-. 

35th Infantry. racks • .A!J to VloJciehowski: Findings) and sentence disapproved. 

OPINION of the .BO.ARD OF REVIEW 
McNEIL, WRNS and HOOVER, Judge Advocates 

OR!GIHAL EXA!:IN.ATION by .B.\LCA.R, Judge Ad.vo~ate. 

l• !l1h.e record of tri:J.l in the .c~se of the soldiers nq.r.;ed nbove 
having been examined in The Judge .Advocate Genera.l's office and"'=there 
found legally insufficient to support the findings and sentence a.s to 
Soderquist, has been e:x:c.m.ined by the Board of :Review and the Boa.rd sub
mits this, its opinion, to The Judge .Advocate General. 

2. The accused were tried upon the following charge and specifica
tions 

CHii.BGE: Violation of the 93rd .Article of war. 

Specification: In that Private :Rayn:ond Soderquist, Col!lpa.ny
F, 35th Infantry, and Private First Class Ladislaus 
Wojciehowski, Company F, 35th Infantry, acting ~ointly 
and in pursuance of a comr.:on intent, did, in ca.x:ip at Ewa., T.H., 
on or about June 18, 1929, COLmiit the crin:e of sodomy, felo
niously and against the law of nature, by having carnal con
nection per rectum. 

F.a.ch pleaded not guilt;v to, and wa.s found guilty of, the Cha.~ge a.nd Speci
fication. No evidence of previous convictions was introduce~. Each wa.s 
sentenced to dishonorable discharge, forfeiture of. all pay and a.llowunces 
due or to become due a.nd confinel!'.ent at lw.rd labor for three yea.rs. The 
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reviewi!lg authority approved "only so much of the findings as involves a 
findi!lg of the accused Soderquist guilty of cor.-mitting sodomy in con
junction with a.n unidentified nan", disapproved the findiUt;s a.nd sentence 
as to Wojciehowski, and approved the sente?!ce as to Soderquist, directed 
its execution but suspended the dishonorable discharge and des4:,,iated the 
Pacific Branch, United. States Disciplinary .Ba.rra.cks, Alcatraz, California., 
as the place of confinenent. 'The sentence was published in General 
Court-llartial Order No. 76, Headquarters Hawaiian Division, August 29. 
1929. 

3. The evidence, including a confession by Soderquist, shows that 
at the time and place alleged Soderquist comrr~tted the offense of sodomy 
a.s charged and found by the court by permitting Private WoJciehowski to 
place his penis in Soderquist's rectum. The only question requiring con
sideration is as to the legal effect of the action of the reviewing an
thority upon the findings of the court as to Soderquist. 

4. In a~proving only so much of the findings with respect to Soder
quist as involved a finding that he committed sodomy in conjunction with an 
unidentified ~.a.n, the reviewing authority, by neoessa.ry in.ference, dis
approved the finding of the court that the offense wa.s connitted jointly 
with Wojcieh~aski, and substituted for that disapproved finding a finding 
that the of'fense wa.s cor.mitted with an unidentified person (whether at the 
time and. place alleged does not expressly appear). In view of the dis
approval of the finding as to Wojciehowski's participation in accused's 
a.ct, the substituted find.it¥' can bear no ma.ning other than that the uni
dentified person found to bea:~rticipa.nt was llQ!. Wojciehowsld. .ait nay an 
accused with legal propriety be convicted, as in this case, of sodomy with 
X, an ullknown, when he h&s been charged with sodomy with WT The Boa.rd ot 
Review is convinced that this question JI1Ust be answered in the negative. 

The power of the court or of a reviewing authority to na.ke substitu
tions in the la.ng'lla8e of a specification extends only to corrections in
volving a lesser offense included in the offense charged, or involviDg 
changes which do not alter thEl nature or id.entity of the offense charged 
(Pai,. 78c, t:.C.M.). It cannot be said that an offense of sodomy with X 
is includedwithm. an offense of sodomy with W; or that sodomy with X, 
though similar thereto 1n Da.ture, is an offense identical with sodomy with 
w. The two offenses a.re distinct and separate. l!a.nifestly, evid.e~e of 
one will not su~port conviction of the other. To permit upon the trial of 
an accused for one offense his conviction by court""'Ilartial for another of
fense (though it be closely allied in. nature) would be a violation.of that 
axiomatic rule ot military pleading and practice which requires that an 
accused be fairly apprised of the offense of which he is in Jeopardy. •A 
party ca.mot be convicted of an offense of which he has not been notified 
that he is charged and which he has had no opportunity to defend~ (Winthrop, 
P• 583). 

Similar variances have been repeatedly held fatal by 1'he Judge .Mvc:r 
ca.ta General and the .Boa.rd of Review. In c.u. 15784.2, Greeni11g, a.ooused was 
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charged with and fo'lllld guilty of sodomy with V, 1:he evidence showillg 
only that he had carnal connection a,ga.inst the order of n.,,ture with a 
ir.a.n whose identity and nru:ie was not disclosed. The :Board of Review ex-
pressed the opinion that, · 

"the failure on the pa.rt of the prosecution to prove, as 
alleged, the name of the prty with whom the accused had 
carnal connectio~, renders the evidence legally insuffi
cient to support the findings of guilty." 

In C.M. 128068, Lee, in which accused was charged with assanlt upon 
Privates., Comi:nny A, 20th Train Headquarters and Military Police, and 
was found guilty of assault at the time and place alleged upon "a military 
policeman", The .".cting Judge .Advocate General said, 

"The conviction and sentence are not, sustn.ined by the record. 
It is, of course, elementary that an accused is acquitted of 
all n:a.teria.l allegations wll,ich a.re excepted by a court trom 
its findings, and is found euilty of those substituted in theil' 
place. It follows that, when the court excepted, from its 
findings, a.nx,ng other things, the words "Amos Smith Co. 'A', 20th 
Train Headquarters and I.:ili tary Police," it acquitted the a.coused 
of a.ssault upon limos Smith whether with intent to collmit murder or 
to do bodily ha.rm; and, therefore, the substituted findiIJg that 
the accused, with intent to do bodily ha.rm, asss.ulted a. military 
policeman necessarily refers to a person other than the .Amos 
Smith named in the original specification. In other words, by 
exception and substitution, the court acquitted the accused of 
assaulting .Amos Smith and found him guilty of assaultillg an un
lmown man. This the court had no legal right to do. The offense 
with which the accused was charged was an assault on knos Smith 
with intent to murder him. Under that charge the accused can 
not be convicted of assaulting an unknown military policeman. 
It is :f'nndaroental that a court rna.y convict an accused only of 
the offense of which he is charged or of a lesser included of
fense. The crime of assaulting an unknown military policemm 
with intent to do him bodily harm is a different offense :t.rcm 
that of assaulting Pvt• .Amos Smith Co.· 'A', 20th Train Head
quarters and ~ilitary Police; and it is rot a lesser included 
offense. The court was without a.uthori ty, therefore, to find 
the accused guilty of assault upon an tm?.llown and unnamed in
dividual, It is legally impossible to convict an accused of an 
assault on A under a specification charging him•ith an assault 
on B•" 

In C.M. 164042, Rodden, a rehea,ring, the record 1'howiDg that upon the 
original hearing accused bad been charged with the laroeiq of certain al""' 

ticles property of the United States, and foun:l guilty of the larceny of 
these ~ticles, property of "a person unknown", the :Board of Review said: 
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11If, then, the e::ception by the first court in the words of 
O\vnership constituted a fatal vario.nce as we believe it did, it 
was because the offense left by the court was different from 
and not included in the first specification. The co,:irt might 
just as well h:i.ve wiped out the origi.nal specification and sub
stituted a new one in its entirety so far as its legal effect in 
this case is concerned. The accused had been ch::l.rged with a 
specific la...,.ceny and when he was found not guilty of the words 
'United States• it amounted to finding him not guilty of the 
larceny a.lloi;ed. ln other words, when an accused is charged 

, with the larceny of Govermoont property, ownership in the 
United States is an essential element of the offense and must 
be alleged and proved (Thompson vs. u.s., 256 Federal 616). 
The action of the first court, therefore, in finding accused 
not b,uilty of the words 'United States', wo.s to all intents 
and purposes a cOlllplete acquittal of tho offense alleged in 
the specification noti.vithsta.nding the court expressed its fin~
ing in language not in terr.-$ ordinarily employed, and the far
ther action of the court in substituting the words "a. person. 
unknown" can not save. the sit1.1ation because by such findings 
the accused was convicted of a wholly different larceny than 
the one alleged. To hold otherwise would be to overturn com
ple~ly precedents of long standing in this of!ice. 11 

'Substantially to the same effect is an opinion of The Judge Advocate 
General in c..u. 110910, .Broob, and holdings by the :Boa.rd of Review :ln C. 
1:. 129356, llumford, c.r:. 157982, .Acosta, and Cell. 188571, Sin1Il0ns. 

5. For the reason, hereina.bove stated the Board of Review is of the 
opinion that the record of trial is not legally sufficient to support the 
findings and sentence as to Soderquist. 

dge Advocate • 

...J~~..;..:~_ _..;_-L...,--1_;..---~-~-----"Judge Mvocate,. 
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WAR DEPAR'lluElJT 

In the Office ot The Judge Aavocate General 
Military Justice Washington, D. c. l',1 ·""'/ .-. <' 1"2nhU · .:., "J ,j ~ 
C.M. 188671 

UNITED STA.TES ) EIGHTH CORPS .ARE.&. 
) 

vs. } Trial by G.C.M., convened at 

Private ROBERT F. Sil.lL!ONS 
( 6520444) , Chemical War
fare Service. 

) 
) 
) 
J 

Fitzsimons General Hospital, 
Denver, Colorado, October 3, 
19~9. Dishonorable discharge 
and confinement tor five (5) 

} years. Disciplinary Barrack:S. 

HOLDim by the BO.Aro> OF REVI:Fl7 
MoNEII., BUR1'S and HOOVER, Judge Advocates. 

ORIGINAL EXA?.UN!TIOll by B.lLCAR, Judge Advocate. 

l. The acaused was tried upon the following charges .and speoifioa-
tiom,: 

CHARGE I: Violation ot the 58th Article ot War. 

Specification: In that Private Robert F. Simmons, Chemical 
Warfare Service, did, at Fitzsimons General Hospital, 
Denver, Colorado, on or about January 31, 19~9, desert 
the service ot the Unitec! Statea and did remain absent 
in desertion until ·be s~re?Xlered himselt at William 
Beaumont General Hospital, El Paso, Texas, on or about 
June 25, 1929. 

CF.ARGE II1 Violation ot the 93rd Article ot War. 

Specification l: In that Private Robert F. Sirnr'lons, Chemical 
Warfare Service, did, at Fitzsimons General rospital, Den
ver, Colorado, on or about January 31, 1929, feloniously 
embezzle by fraudulently converting to his own use and 
benefit one cheok, value ot Forty-two dollars (~2.00), 
the personal property of Corporal Tony J. Brainard, Medi
cal llepartment, entrusted to him by the said Corporal Tony 
J. Brainard. 
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Specification 2: In that Private Rober-t F. Silm::!ons, Chemical 
Warfare Service, did, at Fitzsimons General Hospital, Den
ver, Colorado, on or about January 31, 19~9, feloniously 
embezzle by fraudulently oonverting to his own use and 
benefit one cheek value of Twenty-one dollars (;~l.00), 
tre personal property of private Earl M. Bruce, 8th Air
~hip Co., A.C., entrusted to him by the said Private Earl 
III. Bruce. 

Speoifioation 3: In that Private Robert F. Simmons, Chemical 
' ~arfare Service, did,at Fitzsimonn General Hospital, Den

ver, Colorado, on or about January 31, 1929, feloniously 
embezzle by fraudulently converting to bis own use and 
benefit one oheok, value of Sixteen dollars and ten cents 
(~16.lO), the personal property of Private Walter M. Byrd, 
Btry B, 2nd F.A., entrustea to him by the said Private Wal
ter M. Byrd. 

Specification 4: In that Private Robert F. Simmons, Chemical 
Warfare Service, did, at Fitzsimons General Hospital, Den
ver, Colorado, on or about January 31, °19~, feloniously 
embezzle by fraudulently converting to bis own use ana 
benefit one check, value of Forty-four dollars and ten 
cents (:)44.10), the personal property of corporal Gradf 
E. Collins, Btry F, 59th C.A., entrusted to him by the 
said C:Ol"Jloral Grady l. Collins. 

Specification 5: :In that Private Robert F. Simmons, Chemical 
Warfare Service, did, at Fitzsimons. General Hospital, Den
ver, Colorado, on or about January 31, 19~, feloniously 
embezzle by fraudulently converting to his own uae anil 
benefit one check, value of Thirty dollars and fifteen 
cents ($3().15], the personal property of Private Leslie 
Ehrhart, Ser Co 7th Inf., entrusted to him by the said 
Private Le•lit Ehrhart. 

Sl)eoifioation 6: In that Private Robert F. Simmons, Ch911ioal 
Warfare Senice, did, at Fitnimons General Roapi tal, :Den
ver, Colorado, on or about Janu8l'J' 31, 19£9, feloniously 
tmben.le by :fraudulentl7 converting to his own use and 
benefit one che<lk, value of ~nty-two dollars and five 
centa (~2.05), the personal proper~ of :Private Wiltorcl 
Rampbreya, trnaaagd 38th Int., entrusted to him by the said 
Private Wilford HU!nphreya. 

Speoifiaation 7: In that PriTate Robert F. Simmons, Chemical 
Warfare Servioe, di4, at Fitnimon11 General Hospital, Den
Ttr, Colora•o, on or about Ja~ 31, 19~, feloniously 
embessle by fraudulent11 oonvertillg to 1111 own use and 
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. 
benefit one cheok, value of Twenty-three dollars ancl ten 
oen tti (~3.10), the personal property of private Ben 
Li:cgo, Co A, llth Engrs., entrusted to him by the said 
Private Ben Lingo. 

5:pecificatiou 8: In that Private Robert F. Simmons, Chsnical 
Vlarfare Service, did, at Fitzsimons General Hospital, ])en
ver, Colorado, on or about January 31, 1929, feloniously 
6llbeule by fraudulently converting to his -own use and 
benefit one cheek, value of Twenty-four dollar& (~.00), 
personal proper:-ty of Private Louis Saccar, lat Ptloto seat., 
£.C., entrusted to him by the said Private Louis Sacaar. 

S);lecifioation 9: In that Private Robert r. Simmons, Chemical 
17arfare Service, did, at Fitzsimons General }1ospital, :Den
ver, co lorado, on or about January 31, 1929, felonioualy 
embeule- by fraudulently oonverti:pg to his o-.i use aDd 
bene f1 t one check, value of Thirty ao llare (~.00) • the 
personal property of private lcu J.nton Skrinsk1, Rq Btr;y, 
~ F.A. Brig., entrusted to him by the said. Private lcl., 
Anton Skrinski. 

Specification 10: In that Private Robert F. S1nmona, Chemical 
Warfare Service, did, at Fitssimona General Hoepital, )len
ver, Colorado, on or about January 31, 1929, feloniousl7 
embezzle by fraudulently oonvert1Dg to hia own use and 
benefit one check, value of Forty-four dollars and ten 
cents, ( ,;;i«.10), the peraoDal prop.. ty of Corporal Riohe.ri 
J. SWeeney, Med.. :Dept., entru.stu to him by ttul said cor
poral Rioharcl J. sneney. 

Specification ll: In tbat Private Robert F. Simmons., Chanical 
Warfare 3enice, did, at n tzsimona Gem ral Rospi tal, :Den
ver, Colorado, on or about Ja?JlaI7 31, 1929, felonioualy 
embezzle by fraudulently oonvertil:lg to hia 01111 use aDd 
benefit one chea.k, value of Eleven dollara and aizty centa 
(~l.60) the personal propert7 of !eobniaal Sgt., Bascomb 
A. Weaver, C.A.C., entruate4 to him by tbt ea14 !eohDioal 
Sgt., Baaoomb A. Weaver. 

Speoification 12: In that private Robert F. S1mnowt, Chetiotl 
Warfare Senice, did, at Fibsimo~ General ttoapital, i,on
vei•, Colorado, on or about Jama17 31, 19H, felon1ouslr 
ernbeule by fraudlllen tly oonverti:i:ig to his own uee and 
benefit one ohea.k, value of Nineteen dollara($].9.00), the 
personal property of privai. Charlie B. Wintera, Me4. l!ept., 
entruated to him by the said Frivate Charlie is. Winters. 
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Specification 13: In that Private Robert F. Simmons, Chemical 
Warfare Servicie, dicl, at Fihsimona General Hospital, Den
ver, Colorado, on or about Januar,v 31, l9Z9, feloniously 
embezzle by fraudulently oonverti?Jg to his own uH a~ 
bene!i t one cheek, value of Eighty dollars and eighty-11.% 
cents (,;:60.66), the pereonal property of Williain !. Lynch, 
formerly Staff' Sgt., Hq Btry 13th C.A., entru.sted to him 
by ··the said Will.isn B. L~ch, formerl;y Staft Sgt. 

He pleaded gull ty to the Specification, Charge I, except the 'M:lrda "desert.. 
. and "113 deHrtion," aubsti tuting therefor, reapeot1vel7, the word.a "absent 
himself Without lea'99 from" and ''Without lea'99" of the except.« 'l'Ord1 not 
guilty, of the substituted worda guilty, not guilty to Charge I but guilt;y 
ot Tiolation of the 61st !rticle ot War, and not guilty to Charge II and its 
specitloationa; and was found guilty ot all the ohargea and speoifioationa. 
No evidenae of previous oonviotiona was introduced. He was sentenced to dis
honorable discharge, forfeiture of all pay and allowance• due or to beoome 
due and confinement at hard. labor for f1Te yeara. The reviewing authority 
approved the sentenoe, designated the Paoifio Branch, Uhite4 States Disci
plinary Barracks, Alcatres, California, as the place of confinement, anll 
forwarded the record for aotion under !rtiola of War 5~. 

2. The evidence shows that on the forenoon of Januar;v 31, 19~, while 
accused was a patient in Ward C-l of F1tza1.mona General Hospital, ~enTer. 
Colorado (R. 6,17), a number of pay oheok:a were indorse«' '!nd ginn to him b;y 
patients of the ward in order that ht might ea.sh them and return lhe proceeds 
to the various owners (R. 8-19). Ha had performed similar aervioea tor 
patients of the ward before (R. lS). The oheoka reotivtd by aocsuse4 were all 
drawn on the Treasurer of the United States by a finanoe·orticer (Ex. C) and. 
included one for ~2.00, payabl~ to and a1livered by Corporal Tony J. Brainard, 
Medical Department (R. 8; Ex. C),(Sl)eo1f1cation 1, Charge II); one tor $tl.OO, 
payable to and aelivere4 by Private Earl M. Bruce, 8th Airship company, Air
Corps (R. 9; Ex. c), (Speoifioation t, Charge II); one for ~16.10, payable to 
and delivered by Private Walter M. BJ?'d.~ Battery B, 2d Field Artillery (R. 10; 
Ex. C'), (Sl,ecifioation ~. Charge II); one for ~.10, payable to 'and delivered 
by Corporal Grady H. Colline, Battery F, 59th coast Artillery (R. 11; Ex. e), 
(Specification 4, Charge II); one tor ~.15, payable to and delivered by Pri
vate Leslie Erhart, Service Company, 7th Infantry (R. 12; xx. Cl, Speo1fioa
t1ou 5, Charge II); one tor ~.05, payable to and delivered b;y Private Wil
fori Eumphreys, 38th Infantr;y (R. 13; Ex. C), (Speo1f1cat1on 6, CharS1' II); 
one for ~3.10, payable to and delivered by Private Ben Lingo, company!, 
11th Engineers (R. 13; Ex. C), (Specification 7, Charge II); one for ~4.00, 
payable to and aelivered by Private Louis Saocar, 1st Photo Section, Air 
corps (R. 14; Ex. C), (Specification 8, Charge II); one fer ~;30.00, payable 
to and delivered by Private 1st Class Anton Skrins~i, Headquarters Battery, 
2d Field Artiller;y Brigade (R. 15,16; Ex. C), (Specification 9, Charge II); 
one for ;jW.10, payable to and delivered by Corporal Richard J. SWeenty, 
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Medical Department (R. 16,17; Ex. C). (Specification 10, Charge II); one 
tor $11.60, payable to and delivered by Technical Sergeant Bascomb A. 
Weaver, Coast Artillery (R. 11,16; Ex. C), (Specification 11, Charge II); 
one for ~19.00, payable to ard delivered by Private Charlie B. Winters, 
Medical Department (R. 18,19; Ex. c}. (Specification 12, Charge II); and 
one for ~0.86, payable to and delivered by Willis,n B. Lynch (R. 19; EX. 
C), (Specification 13, Charge II). Accused presented for payment and 
cashed all of these checkS at the First National Bank 9f Aurora, which 
bank bad a paying and receiving window at the hospital, at about 12:30 
P.1!., January :31, 1929 (R. 20,21). He indorsed each oheok (R. 20; Ex. c). 
Corporal Brainard saw aooused at the hospital at about 12:30 P.M., at which 
time he stated that the bank was closed (R. 8). None of the proceeds was 
delivered by accused to the o~nera of the cheokll (R. 8-17,19,fO). Accused 
was dropped as absent without leave as o! l P.~•• Ja:miary 31, 1929 (R. 6; 
Ex. A). He remained absent without leave until he surrerdered at Willis,n 
Beaumont General Hospital, El Paso, Texas~ on June 25, 1929 (Ex. B} (Charge 
I and its specification). 

Accused made an unsworn, written statement that on January 31, 19~9, 
as usual, he collected pay checkS from patients in his ward for the purpose 
of taking them to the bank and cashing them. The cashier having cashed the 
cheokJI, he (accused) left the bank at. about 10 r.:inutes before one. Inasmuch 
as be knew that ht could not distribute the money to the patients during 
rest hours and prior to 3 P .Y., he went "down town" to ~eep an engagement 
with an automobile salesman. The two trove to a place on the ''Brighton 
Road" whera acoused "took a few drinks of their wine." He did not rerr.ember 
anything :turther that ocou:rred until the following day at whioh time he 
found himself in Colorado Springs and .discovered that he had lost ''all the 
money I had excepting a few dollars which I found in my watch pocket.'' Be
ing unablo to return the prooeeda cf the check! to the patients, he was 
ashamed to return to the post ard thereafter tried to work and earn money 
to eover the loss but was finally compelled to go to a hospital on account 
of ill health. He did not intend to desert or ''to steal ~b.is money" (Ex. D). 

3. There is no evidence in the record to show that aoau.sed converted 
to his own use and benefit any of the various obecb'I described in the speci
fications, Charge II. The testimony showa that the cheokS were entrusted to 
him for the purpose of getting them cashed, that he cashed them and that he 
thereafter absented himsel! w:I. thout leave and failed to pe.y over the proceeds 
of the checks to the persons entitled thereto. Accused stated at the trial 
that he took the proceeds cf the, check:S to Denver and soon thereafter became 
drunk and_lost the money while drunk. Thus the evidence, if it shows any
thing with respect to frauaulent intent or conversion by accused, shov~ that 
it was the proceeds of the checks rather than the cheeks themselves that ao
cuse4 intended to and did convert to his own use and benefit. In so far as 
the checkl are ooncerne4 thert is no proof, direct or circumstantial, that 
acouaed did anything w1 th them other ihan what he might lawfully have done 
according to his truat, or that he entertained any fraudulent intent con
cerning the ohecks while they ,\l!re in his possession. To prove that after 
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the check! were cashed aoouaed converted the money obtained therefrom-
whiob. it may be auumed was done- is wholly insufficient to prove that the 
checks themselves were converted, as charged and as found by the oourt. 
This variance between the allegations of emtezzlement of checks and the 
proof of embez1lement of the proceeds thereof must be held to have been 
fatal to the conviction, since embezzlement of personal property la an of
fense separate and distinct from embezzlement of the proceeds of the prop
erty (State v. crosswhite, 32 s.w. (Mo.) 991; People v. Davis, 110 N.E. (Ill.) 
9; ZO corpus Juria 479). The Board of Review, with the concurrence of The 

. Judge Advocate General, bas held that upon the trial of an accused for the 
embezzlement of money, proof of the embezzlement of merchandise of equiva
lent value ~as fatally at variance with the allegations (C.M. No. 185034, 
Pitt). It is elementary that an aoouae4 cannot legally be found guilty of 
offenses distinot and separate from those charged (Paragraph 7So, M.c.~.r.), 
aa would, because of the variance, be the result of conviction upon these 
specifications. The injurious affect of suob variance upon the substantial 
rights of aooused, within the meanin.g of the 37th .Article of War, is self 
evident. 

The evidence sufficiently shows that accused absented himself without 
leave on January 31, 1929, and remained absent until his surrender on June 
~. 1929. In view of the duration of bis absence and the circumstances un
der wbicui be absented himself the oourt was fully j~stified in finoing that 
he intended to desert. The essential elements of the offense of desertion 
aa charged in the Specification, Charge I, are fully established. Tb.a m~i
mum sentence authorized by paragraph 104 _g_, of the Manual for Courts-Martial, 
for the offense involved in this Charge and Speoifioation, that is, desertion 
terminated by surrender after an absence of more than sixty days, is dishon
orable discharge, forfeitilra of all pay and allowances due or to become due, 
and confinement at bard labor for one and one-half years. 

4. The charge sheet shova that aooused is Z9 years of age and that 
he enlisted August 11, 1927, vii th prior service from February 6, 192f, to 
December 22, l9f4, in Company K, 15th Infantry. 

5. For the reasons hereinabove stated, the Board of Review holds the 
record or trial legally sufficient to support the findings of guilty of 
Charge I and its Specification, but legally insufficient to support the 
findings of guilty of Charge II and its specifications, and legally suf
ficient to support only so much of the sentence u involves dishonortble 
cHscharge, forfeiture of all pay and allowances due or to become due, and 
confinement at bard labor for one an half yeara. 

~(?,-

Judge Advocate. 

Judge Advocate. 
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WAR DEPARTMENT 
In The Office Of The Judge Advocate General 

'ilhs]11Dgton. 

llilita.ry .TUstice 
o.it. lfO• 1sao0G. 

U.Nl!l!ED STATES ) ~ARTERS SECOND DIVISION 
) 
J Trial by G.C.M. convened at Fort 
) Sam liouoton, Texas, September 

Private, Speoialist 5th J 30, 1929. Dishonorable discharge 
Cla11 J..UtESO!t PAP.AlUS ) and confinement for five (15) years. 
(:a-279206), ~ird Wagon ) Disciplinary l3a.rrackB. 
OolII,P&llY, Seoond Division, ) 
Qua.rtenraater Train. ) 

m:>LDW by the 00.AED OF REVIEW 
Ucm:IL, .BUmlS and HOOVER, IUdge .Advoc'ltes 

ORIGINAL EXAMINATION by BALO.Ali, Judge Advocate. 

1. !he record of trial in the ca.Se of the soldier llaJlled above has 
been examined by the Board of Review. 

2. !he offense of which accused stands comicted was an assault 
and batte:r,- aggravated by the circmnstance that it was committed by- an 
ad.ult ma.le upon the person of a ferrale and included indecent familiarity 
with the fellE.le. .Accused's acts not ba.ving been specifically ~e penal 
by any law of Congress and having been com:nitted upon lands acquired for 
the exclusive use of the United States, and under the exclusive Jurisdic
tion thereof but within the territorial limits of the State of Texas, the 
offense arising therefrom wa.s punishable under Section 289 of the Federal 
Penal Code a.nd Vha,pter 2, Title XV of White's Penal Code of Texas, which 
latter code dencmnced the offense and was in force at the time of the 
enactment of the Federal Pen.'l Code. !he maximum punishment by confine
ment authorized by the ado;pted state statute is confinement for a term 
not to exceed two yea.rs. No mi.mom limit of punishment is specifically 
fixed b;y Paragraph 104.c of the lfanual for Courts-Martial for such aggrava
ted assault and battery, but under this pu"88l"a.Ph of the llm'Cal the offense 
remains punishable as authorized b7 statute. It follows that the nwcinmm 
pwishment by confinement a.utllorized for the offense in questifll is con-
finement a.t bard labor for two (2) yea.rs. · 

3. For the ::i: :a.sons stated the Board of Review holds the record of 
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trial legally su.f'fioient to support o:nl7 so mu.oh of the sentenoe as in
't'olvea dishonorable tlisoharge, forfeiture ot all p·a7 and allowanoel due 
or to become due an4 .oontinement at bar4 labor tor two (2) ;years. 

$_4f~~ J.dTOcate, 

~~~~~~~~-.&.Judge Advooate. 

~udge Advocate, 
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W.A.R DEPARTI;::ENT 
In the Office of The Judge Advocate General 

Vias hington, D. c. 

:Military Justice 
C.ilI. 168766 

UNITED STATES ) EIGETH CCRPS ARE.&. 
) 

vs. } Trial by G. c.11., convened at 
) BrookS Field, Texas, October 

:Private LLOYD H. RAMSEY ) Z5, 19~. '.Dishonorable dis
(6236818). 11th School Group ) charge and confinement for 
Headquartel'S, Air Corps. ) one (1) years. Disciplinary 

) Barracks. 

H02,Dl1:G by the BOARD OF REVIEW 
McNEII,, BURll'S am HOOVER, Judge Aovocates. 

0RIGII:AL EX.A,:.lrn.ATION by OLLIVETTI, Judge Aavo cate. 

l. The record of trial in the case of the solaier named above has 
been examined by the :30 ard of Review. 

~. The evidence sufficiently sho~a that at the time and place alleged 
accused embezzled the governrr.ent pistol aescribed in the specification by 
converting it to his ovm use. The court was empowered to take judicial no
tice o:t' the official price list covering pistols of the general c.escri::,tion 
of the one stolen, but the reccro. contair.s no real or testimonial evioence 
with res1:iect to tbe condition or value of this particular pistcl. Tte court 
was net, therefore, Justified in finoing it to oe of a value equivalent to 
the price offi.cially listeo, or of ar~ other specific value. Since it had 
been issued fer use in the military servi~ it may properly be inferred, how
ever, that it was c,f so!:le value (c.:.:. 1850::A, Fitt; 18::i954, Jackson). It 
folbws that t!:e li!'.':its of max:i.J::un1 punish:.:ent fixed 'oy paragraph 104 .2, of the 
1'.1anual for Courts-irartial for embezzle?":.ent of :pro:r:erty of the value of ._io.oo 
or less, i.e'. ctishonoraole discharge, forfeiture of all pay and allol',ances due 
or to beco:::e due, ar..d oonfine:r.ent at hard labor for six (6) months, are appli
cable in this case. 

::i. For the reascns stated, the Beard of Review bolos the record of 
trial legally sufficient to sup~ort only so ttuoh of the finding of guilty of 
the specif'ication as involves a finding that accused did, at the tbe and 
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place alleged felcniously embezzle by fraooulently converting to his own 
use, one pistol, autoln8tio, (~al. .45, Moael 1911, Colts, No. 460t60, of 
some value, property of the United States, furnished and intenoed for the 

_ military service, and intrus ted to him by Supply Sergeant i/illiam. Terry, 
11th School Grour, F.eadquarters, Air Corps; and legally sufficient to sup
port only so much of the sentence as· involves dishonorr,ble discharge, for
feiture of all psy and allo\·,ances due or to become due, and confine:::ent at 
hard labor for six (6) months. 

~J\ldge AdvocatJ, 

~-----------------' Juage Aovocate. 

~ , Judge Acvocate. 
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W..ffi mP.!.R'.ll.::ENT 
In The Office Of The Judge .:.civoca.te Gener::i.l 

\'/ashin;_:;ton. 

rilita.ry Justice DEC 19 1929
J.r.:. No• 188941. 

UUITED STATES ) 
) 

vs. ) Trin.l by .;.c.1~. convened at 
) Governors Isl~nd, New York, 

First Lieuten'.l.llt LZOlLRD ) November 15, 1929. Dismissal. 
V'..:!:::INA (0-12575), Q•L•C• ) 

OPIIUO:U of the BO~ilID OF P.EVIZ,1 
Mc!1SIL, BURNS and ROOT'..:.R, Jud.::;'e Advocates 

ORIGI:;;.L EX/J.:I:r;iTIOU by FR'..llXLilT, Judge Advooate. 

1. The Bo::i.rd of Review ha.s ex::ir.ined the record of trial in the 
case of the officer m.med above and subirli ts this, its O!)inion, to The 
Judge Advocate General. 

2. .Acc\.sed was tried upon the following charges ,'.'.nd specifications: 

ClL\IDE I: Violation of the 93rd Article of war. 

Specification: In that 1st Lieutenant Leom.rd Vezina, Qua.r-
terr::as ter Corps, h eing at the tir.e cus todia.n of the De
taclur:.ent Fund, 1st 1:otor Rep.'.lir Section, did, at Fort 
lk.ncock, New Jersey, on or about June 12, 1929, felonious
ly. enbezzle by fraudulently converting to his own use · 
seventy five dollars (~75.00), the property of the 1st 
~otor Repair Section intrusted to him, the said Lieu
tenant Vezina, for the 1st l:otor Repair Section by the 
Co:r.u.anding Officer, Fort Hancock, Hew Jersey. 

CF..::..IDE II: Viobtion of the 95th Article of War. 

Specification: In that 1st Lieut3na.nt Leona.rd Vezin.'.l., 
Qua.rterr.:.ister Corps, did, at :B'ort Hancock, New Jersey, 
on or a.bout July 31, 1929, with intent to deceive lla.Jor • 
Thoreas o. RurJphreys, 7th Coast i:..rtillery, officially 
certify in the Council Book, 1st I.:otor Repair Section, 
that the accounts shm·.n therein for the r.:onth of July, 
1929, were correct, which certificate was knovrn by the 
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sa.id LieuteM.nt Vezina. to be untrue in that a :rnyment duri11g 
July, 1929, of $32.50 frore officers of the New York National 
Guard was not entered in the said Council .Book• 

CF.JJiGE III: Violation of the 96th Article of War. 
1st 

Specification: In th;l.t/Lieuten1nt Leonard Vezina, Quartermaster 
Corps, having received a la.w:ful order from 11ajor Thonns o. 
~umphreys, 7th Coast Artillery, to deliver the council book 
and funds of the 1st Lotor Repair Section to the s:1id :Major 
Humphreys at Officers' Call on August 23, 1929, the said 
J.!a.j or HUI:lphreys "being in the execution of his office, did, 
at Fort Hancock, New Jersey, on or about August 23, 1929, 
fail to obey the same. 

l..ccused pleaded not guilty to the charges and specific.:itions and wa.s found 
guilty of th~ Specification, Cm.rge I, except tl!e words "feloniously em
bezzle by fraudulently convertinc to his own use", substituti!l{; therefor 
the .,ords ''withdraw by check fror.1 his co:r::.pany fund," and after the y1ord.s 
"New Jersey'' adding the words, "and did thereafter fa.il •and neglect to 
properly account for the saILe", of the excepted words,.not e;'llilty, of the 
substituted and added words, tt2ilty, not guilty of Charge I, but guilty 
of violation of the 96th .Article of ·,'far, ~.md cuilty of the rern.ining 
clnr~es and specifications. No evidence of previous convictions was in
troduced. He was sentenced to be dismissed the service. The reviewing 
authority approved the sentence and forr,arded the record for the action 
of the President under the 48th .lrticle of ~Var. 

3. The evidence shows th-3.t at about 9.30 A.i:., hllgust 23, 1929, at 
Fort Hancock, New Jersey {R 14), llajor Thomas o. lrur:lphreys, 7th Coast 
1.rtillery, who had been directed to audit the f\lnds of all deta.ch?:lents at 
Fort Hancock (R 25), ordered accused to turn over to him, for audit, the 
council book and funds of the First t:otor Re:rnir Section, which was 
stationed at Fort Hancock, and which had been under the comrm.nd of ac
cused since l!ay 4, 1929 (R 8, 14, 75-76). Sireilar orders had been given 
to accused byl!ajor Humphreys on previous occasions, but they had not 
been complied with (R 76-78} • .Accused was in his office at the time the 
order ot AUgUSt 23d was given (R 22,76). He stated that "he had to get 
a signature" but :t!a.jor Humphreys told him th-3.t ''he would not get the :sig
nature but deliver these f\lnds •as is' at that time" (R 76), that is at 
officers' call at 11.45 A.J.:. on the same day {R 23). At the tirr.e this 
order was given accused appeared to be normal and gave no evidence of 
drUnkenness or other condition which would affect his capacity to under
stand wmt was said to him (l? 23, 25). Iater :cajor Humphreys "happened 
to notice on the departure book that Lieutenant Vezina had signed out 
about half an hour a.tter I h-3.d talked to him" (R 22) and the 1:ajor did 
not see him again until about 9.00 A.J.1. on the following day when the coun
cil book was produced and audited {R 7,8, 14, 23). At about 2.30 P.U. on 
.August 23rd, it waa reported to J.:ajor Humphreys by a guard at the entrance 
to the reservation that accused was there "in the rear of an automobile 
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either drunk:, asleep or unconscious" {R 14-15). (Charge III and its 
Specification). 

In auditing the fund on lillo~st 24th, ?Jajor Humphreys discovered 
that a. check for $75.00, d.a.te~ June 12, 1929, purporting to be signed 
by accused as custodian of the company :f'Und of the. First 1:otor Repair 
Section and be;l.ring an indorsement by accused (R S-9, Ex. 1), had been 
·drawn against the organization fund at a. bank, and cashed on June 12th 
(R 8, Exs. l and 3) • Accused, after being warned of his legal rights 
(R 10), wa.si questioned concerning the check and when asked as to the 
pur:pose for which the check had been drawn told llajor Iromphreys that he 
had "spent" the proceeds (R .,9). When asked if' he meant by this tha.t he 
had ~spent it personally" he replied in the affirmative (R 10). No. 
voucher supporting disburserrent of the proceeds of the check was found 
(R 9), and the council book of the organization for June, 1929, did not 
contain 8.?lY entry covering disburse~nt of the amount of the check 
(Ex. 2) or 83J.Y entry of any cash disburserr.ent (R 16). In the July, 192~ 
account as contained in the council bool):,cash disbursements resulting 
trom parchases of subsistence and other ai:ticles for a "Quarten:a.ster 
outing", totaling $62.72, were shown (Ex. 4). After the audit 1:ajor 
Rm::!,phreys took accused before the Post Comr,ander and told the latter 
that accused "admitted stealing from the fund and the commanding officer 
asked him for an explanation, if he wanted to give one, and he gave none" 
(R 10). (Charge I and its Specification}. 

The a.cco'1llt for July, 1929, ns contained in the council book audited 
by Major Humphreys on .August 24th, bore a certificate, s:igned by accused 
(R 19, Ex. 4), that the a.coount was correct. ~e only receipts ~f :f'tmd.s 
entered therein were on account of company collections and r:.i.tions savings 
(Ex. 4) • On a.bout July 27, 1929 a llil.jor Cllarles s. Gleim of the New York 
?htiona.1 Guard, who had been on duty .J.t Fort Hancock, liew Jersey, duri?lg 
the s,mnar of 1929, paid over to n.ccused the sum of about $32.50 a.s a 
donation to the deta.ch!:lent f'Und of the t:otor R~pa.ir Section, the a.mount 
having been contributed by National Guard officers "to pay for cleaning 

r - the barra.ckSt strikers, etc•" and to corepensa.te for the use of the First 
l:otor Repair Section day roan (R 16-18). \I/hen the money was delivered 
accused asked the fu.tiona.1 Guard officer if he wished a receipt and, upon 
receiving an affirir.ative reply, prepared and gave one (R 18). Some time 
after l!ajor Elrnphreys • audit, he learned that certain t::oneys had been 
turned over by the Nat iona.l Guard officer for accused's company :f'Und and 
thereupon questioned accused about the tra.nsaction. 1..ccused stated that 
the amount in question was "~5.00", "and: he said he had a voucher but it 
was in his desk some place.~ (R 20). On ~ust 26th,.l!aJor Humphreys re
ceived tram accused a voucher for 032.50 covering the item, but no money 
was turned over· with it (R 21}. The ink with which this vou·cher had been 
written a.p·oea.red to be f:resh and accused stated that the voucher had been 
"antedated; (R 22). (Charge II and its Specification). 

,. Witnesses for the defense and, on cross examination, a witness 
for the prosecution testified that duril'lg the period··of his service in 
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command of the first ~otor Repair Section at Fort Hancock, accused had 
been :l.ntempera.te in the use of intoxicating liquor and at times ha.d 
given evidence of being under the influence of liquor (R 13, 26, 27, 36, 
41, 43, 48). 

Sergeant .ilbert A. Rite, Fir1t 1:otor Re~ir Section, a witness for 
the defense, testified that on about June 10, 1929 {R 30) he went with 
accused to a store for the purpose of buying subsistence and. soft drinks 
to b!3 used at an outing of the Quartermaster Corps, and that at this 
time accused had been drinking {R 29). In .august "sarne day in the 11\'lenties" 
1929 (R 3lJ accused ca.me to witness with his council book, stated that the 
council book·needed "straightening out" and a~ked witness to post certain 
entries therein inasllltl.ch as accused ''wa.s too nervous" to do so. Accused 
then read from sorr.e vouchers and witness "po s.ted the council book for him" 
(n 27). The entries in the June and July ~ccounts of accused as contained 
in the council book (:Eics. 2, 4) were made by witness {R 28-30). The cer
tificate to the July account (Ex:. 4) was not made by witness (R 34). 

:Mr. J.R• .Bennett, a storekeeper of Highlands, New Jersey, testified, 
as a witmss for the defense, that accused ca.me to his store :.i.nd ordered 
sane grape Juice which was to be used at a 11Qlarternnsters dillner" (R 35) • 
.Accused was at the time drunk (R 36). The a.mount of the ].'.l'Urclnse wa,s sub
sequently :pa.id by check (R 39). 

First Lieutenant Do.Val c. Watkins, QJ.:.c., individual counsel, tes
tified for the defense that he lived with accused in the latter's quarters 
for about two weeks in the early :rnrt of Au[,11st, 1929, and that during this 
period he observ~d that acci;sed was drinking heavily arrl was extremely 
nervous and erratic (R 45-46). Witness asked accused to let him help 
straighten out accused's company funds, this for the reason th~t witness 
believed that on account of his condition accused would procrastinate and 
get hiil'~elf in trouble (R 46). Witness also offered to help accused get 
f'Unds with which to pay certain personal indebtedness (R 46-47). t/itness 
sought information fran accused but succeeded in learning little about his 
accounts. .Accused stated that if there w:1s anything wrong with his ac
counts he wanted to find it out and repay any shortage (R 48) • 

Accused testified that he bad been drinkillg since Febl"U'.J.ry, 1929 and, 
on this account, :had but a vague recollection of what had occurred subse
quent to the first of June, 1929 (R 41). He did not recall th~t Lajor 
Humphreys had fixed a specific time at which the council book ana. funds 
were to be delivered to him. .As he recalled, Major Humphreys saw him when 
he was coming on t of his office and asked for the counc 11 book, wla reupon 
accused stated that he was going to town and would be back (R 5?, 71). 
Havi:ng brought the council book up to date, he delivered it on the following 
morning {R 52). In so far as he could remember, he received but one direct 
order to produce the cor.;pa.ny fllnd books (R 80). On this occasion he be
lieved that the order required only that the books be delivered "within a 
reasonable time'' (R 72) • 
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Concerning the check for $75.00 his recollection was that it had 
been drawn for t~e ]?'Ul'Pose of paying for articles to be ~sad at a q\18.r- • 
termaster "celebra.tion''• In this connection he testified that "I 
probably did pay for some of it. I haven't a.ny vouchers and ca?lilot find 
them, and have forgotten what they were for. J.:y own money a.nd this money 
was all mixed up together•" (R 52). He also testified "I remember paying 

.sOII8 bills, btiying sorathi:ng, but now I ruve no recollection of what it 
was; I can find no receipts for it." (R 62). He remembered nothing of 
the details of the ex:penditures for the outing (R 62) and did not record 
them in his council book for the reason that he was "more or less in a 
state of coma. at the time" (R 63). On the occasion on which J.:a.jor 
Humphreys questioned him a.bout the check, accused said that he did not 
have any idea as to what he had done with the proceeds {R 53). He re
membered having received $32.50 from ~he &tional Guard officer. Of this 
an:ount :;7.50 was paid to an orderly and the balance was deposited in the 
bank. Accused bad thought that the duplica.te of the receipt which he 
nad given to the officer of the Xa.tional Guard was "in an envelope with the 
cott.Jnll.Y tand'' (R 63). \Vb.en the matter was called to his attention a receipt 
for the voucher was prepared and furnished to J.:ajor Humphreys (R 6.3-64) • 
At the time at which the council book was delivered to t:ajor Ifurnphreys, 
accused did not know that the item of $32.50 h.~d not been entered therein 
because that period is "rather vague." (R 67). 

The defense introduced in evidence (Ex. 6, R 59) a statement, prepared 
by counsel, of the receipts and disbursements pertaini:ng to the :f'Und of the 
First l:otor Repair Section for the months of t:ay, June, July and .bllgust, 
1929 9 the entire period during which accused was in COI$l'.llld, which state
r.ent showed that accused was indebted to the fund in the a.nount of $132.91. 
Accused stated that he had th'.:l.t ar.ount in his possession and was prepared 
to tender it to the proper representative of the United States (R 54-59). 

4. The evidence shows that at the time and pl1ce alleged in the 
Specificntion, Ch::l.rge III, accused rec~ived a l:iwful order from 1:ajor 
Ifumphreys to deliver his council book and funds at officers' c~ll on .A:uc,~st 
23, 1929, and th'.:l.t he failed to obey this order. Accused testified ths.t 
he did not understand that the order required the delivery of the books at 
a specific time, but in view of ~11 the evidence there ca.n be no reasonable 
doubt that the order required delivery at the specific ho~r anu pl~ce aa 
testified by l'a.jor Humphreys, and that accused must h:ive so understood it. 
While there is evidence that accused was under the influence of intoxicat
ing liquor during the day suosequent to receiving this orde~. there is 
convincing evidence tll.:l.t at the tin~ the order was given he w~s in the 
normal possession of his faculties. 

The evidence also shows, as found by the court under the Specification, 
Charge I, that accused withdrew by check from his con:pany fund the sum of 
$75.00 and thereafter failed and neglected properly to account for any pa.rt 
of it • .Accused testified in this connection th'lt he believed the proceeds 
of the check \7ere used for the org:mization of which he ·was in coremand. 
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Whether this was done or whether, as indiCD.ted by his admissions .to 
1:ajor Hun:pJ:n-eys, he converted the n:.oney to his :personal use, it is en
tirely clear that there was a cor::plete fc.ilure to render a :proper ac
counti~, which failure constituted the gist of the offense found to 
h.'.:.ve been cor:nnitted. 

\"Ii th respect t) the funds received from the officer of the Ifational 
Guard, the evidence shov/S th_,t as alleced in the Specification, Charge 
II, accused officially certified in his council book that the account 
therein for July, 1929, was correct, ani th.3.t this certificate was 
untrue in that the iter. for 032.50 was not therein entered as a charge 
ac;ainst him. T'n.e circ:ur.stances under \7hich the r:1oney was received ::..nd 
receipteci. for ·::ere s..:ch tlul.t it r!llst ,.ie inferred tho.t ·;:hen the certifi
cate \7.'.l.::l r . .::.u.e and delivered to ·1:..;.jor Ht'..J!'.phreys, .:i.ccused kne,·1 tln t the 
1 one:; h.1.d been receiveu., :::,nd tlut tho certificate was false in trot he 
h::.d o'r'.ittcd fror.: the account certified a:ny rcferen-.:e to the a.rount. The 
essenti~1.1 cler.ents of the offense of r.a1d1-ic a: false official st:i.ter;ent 
with intent to deceive, in violation of the 95th .ilrticle of ',lar, are 
f't1lly established. 

6. The ,.,:rr:¥ :lt::.;;ister contains the fo:I.lo·:1:il\: ·.-,ith ::-es_;ect to aCCi;.sed's 
service: 

112 lt. 1I.~.c.u.s•.~. 11 Uov 18, accepted 30 Hov. 18, 
vacated 17 Sept. 20. Pvt. set. and. sgt 1 cl. 5 Co. c.~.c. :_!!Q 

-~o. ,, 2 Sup Tn. l ,:',pr 14 to 29 llov. 18; 2 lt. Q.i:.c. l July 
20; acceritod 17 Se:pt. 20; 1 lt. l Jt;.ly 20; 2 lt. (Dec. 15, 22); 
l lt. 6 Dec. 24." 

6. ~c court was le:;::i.lly constitt,ted. :ro error'.:: injuriOt:3l~r a.ffe_pt
i~ th:.; S\~bstantfo.l rights of the acct~:::;od ,:ere cor.rittcu. c.::.::riri.; the trial. 
Jisr::issal is 1.und.a.tory for viol.:.tion of the 95th ..'..rticle of ~·:o.r, ::nd is au
tho::-ized for viohtion of the 96th ~~ticle of ·;;8.I'. In the o:9inion of the 
3oard of Review the ::.·ecord of trial is legally sufficient to su:riport the 
findings and sentence :::.nd. w;;;.rr,r~1ts confir:;.:1.tion thereof. 

-~-__,...... ~ Jud{;e .-.dvocate........ _________________ 
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(139)\tA.R DEl'A.RTMENT 
In the Otf'ioe of The Judge J.dyocah General 

Yaer~ngton, D.c. 

Yilit•ry Justice 
C. M. No. 189200 ~· "?)J I 1 ~(!), 

UNITED STATES ) SEVENTH CORPS AREA. 
) 

v. ) Trial by G.c.M., convened. at 
) The CaTalry School, Fort Riley, 

PriTah JOHN M. OSBORNE ) K.anaa•, December 5, 1929. Dis
(6'1409'3), Com~ E, 3d ) honorable discharge and confine
Infa.ntr7, alias Private ) ment for one and one-half' (li) 
Robert A. McPherson ) 7ear1. Disciplinary Ba.rraclt1. 
( 6740943], Company A, 6th } 
Infantry. ) 

HOLDING by the l!OA.RD OF REVIEW 
McNEIL, BURNS and HOOVER, Judge J.dvoca.te1 • 

ORIGINAL EXA.MINA.TION by MOFFE'l'l', Judge Advocate. 

l. The record ot trial in the caae of the 1oldier named above ha1 been 
9DJllined by the :Board ot Review and found legally 1u.t!icient to 1u.pport the 
finding• of guilty ot Ch&rge II am the 1pecificationa thereunder, and the 
1entence. 

2. By the Specification, Chil.rge I, it ia alleged that accused on "-1 
10, 19~, fraudulently procured hia enlistment in the lllilitary service by 
wiltu.lly concealing the fact that he waa then a Private in Company E, 3d 
Infantr1. The evidence in support of this specification ahowa that at the 
Ume of hil enlistment of 1~ 10, 1929, he us already in the military 
1ervice, and t~t on applying for enlistment he ansWGred in the af'tirmative 
when asked whether he had aened aa an enlisted man in the A:rf!f!, and replied, 
"'ArJD1'' see affidavit", in response to a question requiring him to atate his 
la1t 1erTice and date ot discharge. The atfidaTit referred to in hi1 reply 
11&1 not introduced in evidence. '!'.here ia nothing in the declaration signed 
by aecwsed or elsewhere in the record to ahoy that at the time ot applying 
tor thi1 enlistment accused oonoealed the fact that he waa then a PriTate in 
Company E, 3d Infantry, or was otherwise in the military 1ertice. It follOWII 
that the evidence ia not legally sufficient to ahoy that accused'• enlistment 
wa1 procured \y fraud {C.M. No. 185932, Stinner; c.v:. No. 186540, YoatJ. 

3.. The Board ot Review hold1 the record ot trial legally suftieient 
to au.pport the findings ot guilt7 ot Charge II and the specifi":ationa thc:·e-
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under and the ••nhnoe, bllt legal~ 1AIU.f!1e1e.nt to 1~por,t the tin41nc• 
ot guilt7 ot Charge land it1 ipeciticatioa, a, approYet b7 the r•Y1•,._ 
!DB authodt7 • 
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UR DEP.l.RTMEl'P 

In the Ottlce ot 'llle Jw!ge J.4YOoate General 
Ya1hington. D.c. 

K1litar7 Ju1tice 
c:. JI. No. 1892%3 

t1 I I T E D S T J. T E S J 
) 
J 
) 

Captain HANS C. JOH.USU 1 
( 0'1'184. J • ~rter.ma1hr J 
C'orp1 • ) 

MAR zo19~ 

EIGHTH CORPS J.REA. 

Trial b7 G.C .l{., conTened at 
rort Sam Houston. Texa,. 
February 25• June Zi-29, hl.7 
1-~. 5-6, 9-l~, 1,-20, 22-2•, 
26-2?, 1929. Di1mi1aa1. 

OPINION ot the :BOA.RD OP BEVIff 
JloDIL, :BURNS and HOOVER. Judge A4Tooate,. 

ORIGINAL EX>JUNA.TIOI by OL~IVETT'I, Judge A4Tooate. 

l. The :Board or ReTiew hat examined the record or trial in the case 
ot the ottictr IlAmed aboTt and 1ubmit1 this, its opinion, to The .Tud.ge 
Ad.Tocate General. 

2. Accused waa tried upon the following charge and apeciticationaa 

CHlRGEa Violation of the Kth Article ot 'far• 

Specification la (Finding or Not Guilt7) 

Specification 21 In that Captain Han• c. Johansen, ctuarterma.ster 
Corps, being at the time q.u.arterma1ter and Finance Officer 
at Fort Huachuca, Ariaona, did, at FOrt Huachuca, A.rhona, 
on or about June 15, 1926, make and uae a Toucher, Tar 
Department Pllblic Voucher Pa.rcha1ea and Service, Other Than 
Personal, War Department Form No. ~30, appearing in hie, 
the 1aid Captain Joh&naen'1, account tor June, 1926, a, 
Toucher No. 1•i, for aix hundred and seventy-three (673} 
cords of wood purporting to h&Te been deliTered to the 
United State, on May 28, 1926, in the amount ot three 
thousand three hundred and aixty-tiTe dollars ($3~5.00}, 
well knowing that the said Toucher •• false and fraudulent. 

Specif'ication 3s In that Captain Ban• c. Johansen, Quartermaster 
Corp,. being a~ the time ~termaster and Finance Officer 
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at Fort Huachuca, A.riaona, did, at Fort Huachuca, .lriaona, 
on or about JW1e 21, 1926, make and use a voucher, war 
Department Public Voucher Pu.rchases and Service, Other Than 
Personal, \far Department Form No. 330, appearing in hia, the 
1aid Captain Johansen's, account for June, 1926, a, voucher 
Jo. 14-i, for six hundred twenty-1even (627) cords of wood 
purporting to have been delivered to the United States on 
June 12, 1926, in the amount of three thou.s&nd one hundred. 
and thirt7-tive dollars ($3135.00), well knowing th&t the 
aaid voucher wa1 false and fraudulent. 

Accuaed pleaded not gtLilty to the charge and specification,. He wa1 found 
not gtLilty of Specification 1, bu.t guilty of the. Charge and Specification, 
2 ands. No evidence of previoua conviction, was introduced. He wae 
1entenced to be dismis1ed the 1erv1ce. The cou.rt,,in announcing the finding,. 
and 1entence, made the following statements 

"Purauant to the provil1on1 ot the 8th aub-paragraph 
or paragraph 78, Manual for Cou.rts-Yartial, 1928, the 
court announces that its findings as to Specification l 
is baaed on a reaaonable doubt that the accused misappro
priated &nJ' money au.baequ.ent to February 26, 1926.~ (R. 2666.) 

The reviewing authority approved the sentence and fornrded the record tor 
the action or the President under the 48th Article of War. 

s. '?he evidence adduced. by the Prosecution shows in effect thats-

Duri?l8 the period October 12, 1923 - July l, 1926, accused wa.1 on 
du.ty at Fort Huachuca, Arizona, a1 Quarterma1ter and Finance Officer, makiil8 
purchases tor the post in the former capacity and paying therefor in the 
latter capacity (R. 106,107,ll,7J Ex•. 2,3 B,3 c,,,5). Sometime atte~ he 
assumed au.ch du.ties 1hortage1 began to appear in his finance account, (R. 1810). 
'lb.en his accounts were examined and inspected by an official inapector on 
April 21, 1925, the ahortage had reached the amount of $2190.,0, b~t he con
cealed it by llBking.~nd uai?lB a false deposit slip purporting to ehow that 
$2190.'° had theretofore been deposited with or sent ·to a certain banlc, when 
as a matter of fact no~euch deposit had been made (R. 172l,18l0-l813,l815, 
1852,2118,2122,2169-.21601 Exs. 28,2'4). On the day of the next inspection, 
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in NoTember, 1925, t~i1 ahortage had increased to $:5500 or $4,000, and it 
waa 1ucce11!ully concealed !rom the inepeotor by uaing another !alee 
deposit 1lip (R. l024,l04.9-l066,l063-l067,1088,l24l-l246,l~z.l,l730-l732, 
l8l6-l823,l858,20l7,2281,2435,2438S Exs. 61,62). Thia shortage wa1 neTer 
made up and when acCUJed was informed during the month Qf J\lne, 1926, that 
he was to be relieTed from hia dutie1 and transferred from the poet e!fectiTe 
on or about July l, 1926, he made or cau.sed to be made an audit o! hie book, 
and ascertained that the shortage had increased to about $6500 (R. 1825,1830, 
1947,2124,2128,2441). 

At hie direction there were then prepared the two Toucher, (Exa. 
~5 J, 35 K), described in Specification, 2 and 3, respectively, which pur
ported to show that i3365 and $3135, a total o! $6500, had been paid in cash 
to one John Wataon for 673 and 62? cord• of wood, respectively (R. 1831-1834, 
1935,1963,1960). Accused signed both of them (R. :724). They were forwarded 
to the General Accounting Office aa supporting Toucher, to accused'• account 
current !or June, 1926, and credit therefor was taken on accused's aohedule 
or dieburaementa for that month (Ex. 35 E). The voucher, were dated June 15th 
and June 2l1t, respectively, and half numbers, l4iand 74f, following the 
numbers of vouchers of corresponding dates, were given them (R. 1834,2004). 
These voucher, were apparently one, which had previoualy been aignad in blank 
by one John Watson, a retired colored 1oldier and wood contractor, who, when 
he signed. them, waa under the falae impreaaion that they were receipts !or 
loana ot $1500 and $300 made to him by accu1ed (R. 353,357,372,l375,l8Sl-l834, 
19:5,20~,2005). Credit wa.a ta.ken in accused's June account current for these 
purported payments aggregating $6600 (Exa. 35 B,35 E), thereby balancing the 
account. As a matter o! fact the wood specified in the vouchers was never 
delivered to or received by the United statea nor waa ,afson ever paid therefor 
(R. 65,361,363.391,392,1724.2269). 

Accused stated that he unauapectingly signed and used the fraudulent· 
vouchers in question (R. 1227,1228,1232,1729), and that he believed one or 
both of hia two clerks altered the vouchers in question by raiaing the 
amounts thereon for the purpose of concealing a shortage in hie office for 
which they were responsible (R. 12~-1266,172-l,1725}. 

4. Summarized in greater detail, the evidence shows thats-

I. Accused reported !or duty at Fort Htiachuca, Arizona, on October 
,12, l92Z (R. ll47a Ex. 3), was assigned to duty aa Post Finance Officer, 
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Post Ordnance Officer and Post Q11arterma1ter (R. 11,1, Ex1. 2,3 B,3 C) 
and remaine1 in au.oh 1t,t11.1 until hie relief by Captain c. E. Goodwyn, 
Quartermaster Corps, on or about July 1, 1926 (R. 106,lOfJ Ex•. 4,6). 

In the performance of his duties a1 Poat Finance Officer he 
wa1 assisted by Warrant Officer William.Gillam (colored) &I Chief Clerk 
(R. 1149,2107) and bonded special di1bursing officer (Ex.a. 625,526). 
Gillam was examined by a retiring board in 1928, the board recommending 
that he be retired from the military aerTice because of Psyeho1i1 Senile 
originating about 1924 (Ex. 595) but upon the court'• requeat (R. 1612, 
1613) was examined by a medical board on July 13-15, 1929, and foWld to be 
~in normal mental condition, capable of understanding the oalig&tion of an 
oath at the preaent timeJ •••memory of eTents occurring three or four 
years ago is not impaired by hia present mental condition~ (R, 20641 Ex. 
lOOOJ. Re was also assisted. by staff Sergeant Lloyd M, Sparka (colored) 
as clerk. Sparks had had twelve yeara military aerTice (R, 1149,1801,1802) 
and two years high school education (R. 1872). 

II. During accnued' a tour of duty at Fort Huachuca there nre 
continuing shortages in his finance account, (R. l824-1825,l86Z), amounting 
to $2190.40 on April 21, 1926J iZ500-$4000 on Novembek' 23, 1925; and about • 
$6500 on June 15, 1926. 

Sparks testified he became aware of the $2190.40 1hortage when 
informed thereof by Gillam. The latter, prior to an inspection, directed 
Sparks to make a certificate of deposit for $2190.40, and the money wa, 
tranamitted to the bank about a week after the inspection which took place 
April 21, 1925 (R. ~810-1813,1862). Th• certificate, dated April Sl, 192D, 
shows that the deposit waa actually received by the Fir,t National :Banlc ot 
Douglas, Arizona, on May 5, 1925 (Ex. 28). The inspector•, report relatiT• 
to the inspection of April 21; 1925, shon that the accuaed was &iven credit 
in the report for thia deposit (Ex. 24') &bout two weeks prior to the date 
it was actually ma.de. Sparks knew that the amount of thi1 certificate was 
shown on the inspection report aa deposited or "in transit" when a, a matter 
of fact the money was in the safe (R. 1815). Gillam te1tified that a 1hort 
time before the April, 1925, inspection, acou.sed told him that aome officer 
had "picked up a bunch of twenties from the desk" when accused waa making 
change for the pay of troops and that this resulted in a shortage of about 
$2000 (R. 2118). He allo testitied that a certificate of deposit wa1 •d• 
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to coYer the shortage and that the deposit itaelf waa not made u.ntil 
after the inspection (R. 2119~122). Accused teJtified that he did not 
know when this depoai t waa placed in tranait (R. 24'13). Both accu.aed 
and Gillam testified that Gillam did not cou.nt accused's cash at thia 
time. Gillam testified that he took accu,ed's word for the amount and 
certified the accou.nt current (R. 1721,2169), believing at the time that 
the cash was in the safe (R. 2160). He did not know whether or not the 
ahortage had in fact been made up at the time he certified the account 
current (R. 2lGO)J and "objected first strongly to the signing o! that 
certificate to Captain Johansen because of the fact that I wa, an inte.reated 
party and he told me that he could not get anyone elae to sign it, or he 
could not get balanced up,••• and to sign this and 1ee what the General 
Accounting Office would say, so the General Accounting Office did not come 
back about me signing that certificate and I signed quite a few after this• 
(R. 2161) • 

At or about the time of an inspection by the Corps .Area Inspector 
on NoTember 23, 1925, there was, according to Spark,, a shortage of '3500-
$4000. On November 20, 1925, a certificate of deposit amounting to $3708.73, 
in favor of accused w1 th the First NatioilAl Bank of Do1J8laa, Arizona, was 
prepared and uaed to account for the shortage in the settlement with the 
in,~ctor. Immediately after au.ch inspection the deposit was made in the 
bank with cash which had preYioualy been accounted for and considered. by 
the inspector (R. 1Sl6-l8l9J Ex. 26J. Accused testified this money bad 
left hi, office before, and wa., oa deposit in the bank at the time of, the 
inspection (R. 24.S5) a.nd that he was not "ahort" (R. 2438). 

Accused and the Poat Exchange Officer followed an arrangement, at 
the suggestion of accused, whereby tlie Exchange Officer would from time to 
time deliYer caah to the latter a, Finance Officer, receiving therefor the 
Finance Officer's check on the Treasury for the amount inYolYed (R. 12'1). 
Pursuant to this arrangement and in anticipation of ·the receipt of cash from 
the Poat Exchange Officer, a Treasury check for f6600, dated March $1, 1926, 
11'&1 prepared for the signature of accu.aed (Ex. 61). On the same day, accused 
•• informed that the Corps Area Inapector waa about to inspect his accounts 
(R. 1243,1524}, whereupon he directed Sparks to cancel thia cheek and to 
prepare another in the same amoµnt but dated April 5, 1926 lR. l52~,l820-
l82ZJ Ex. 62). The check was so drawn and the Post Exchange Officer, on 
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MArch 51, 1926, deliTered f6600 oa1h to accu,ed in exchange for the check 
(R. 124.SJ. Examination or thi1 check di1clo1es that it wa1 indor1ed to 
and depo1ited in the bank b7 the Fort Huachuca Pont Exchange and :payment 
was receiTed b7 the Firet National Bank or DoU&la1, Arizona, on April a, 
1926 (three day, prior to it, date} (E%. 62). Sergeant Sparks te1ti!ied 
that he,., told by accused that the check wa1 to be drawn for the purpo1e 
ot obtaining cash and that the ca,h 10 obtained waa to be used to cover 
or account for the shortage in accaaed's sate, and that the check waa to 
be po,tdated 10 that the inspector would. not know that it had been drawn 
and would not consider it (R. l820,l858,20l7). In this connection, accused 
testitied that he received the $6600 on the check from the Poat Exchange 
Otticer on March 31st and locked it in an inner compartment of his aafe 
(R. 1~1246,1730-1731); and that upon the arrival of the inspector, pre
vailed upon the latter to postpone the counting of the ca.ah until the 
following morning as he (accused} wanted to be certain that hia cash was 
su!ticient exclusive of this $6600 (R. 1067,1731,1732). Accused further 
testified that he did not need the $6600 to cover any shortage but had 
theretofore receiTed. from the bank $6500 more than he had expected, ao 
concealed the $6600 which he had received trom the Post Exchange in fear 
that the inspector would not approTe such an excesa of cash on hand (R. 1731). 
Lieutenant Colonel Daniel D. Tompkin,, the inapector, testified that he 
arriTed at Fort Huachuca on April 3, 1926, but upon the request of accu1ed 
postponed the counting ot the cash until the following day (R. 1067). H• 
made a careful aearch of accuaed's safe. In response to a question as to 
whether he found "$6600 lying in that aa!e", he testified "I did not" 
(R. 1073). Acc111ed 1tated that the inspector neither 1aw nor considered 
thi1 i6600 during hie inspection (R. 1246). Colonel Tompkins testified 
that he did not include the check tor $6600 in his report, and that had 
hi• attention been called to the tact that it had been drawn and ca1hed he 
would have found accused $6600 "short" (R. l07J,l074). Accused had not 
charged himself with the $6600 at the time o! the in,pection (R. 10?8,1731). 
Colonel Tompkins found the office system disorderly (R. 1088) and though 
the cash book and cash blotter were apparently correct and balanced, he 
retuaed to sign them because they were ~a disgrace" (R. 1063,1064). Gillam 
testified that "Tery•rew inapectora" could determine from the books the 
amount of accused's cash accountability (R. 2281). Captain Si11'8.rd A. 
Everitt, the Poat Exchange O!ticer, testified. that when he cashed the $6600 
check (Ex. 62) for accused on March 31, 1926, he noticed that it was post
dated and called accused's attention thereto, but the latter explained that 
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the date waa merely a clerical error (R. l~g-1056}. 

Sp&rka testified that accuaed'a'booka~ were improperl1, inaccurate
l.y and neglectfully kept, but that witness me.d• no effort to report thia 
condition to anyone (R. 2014) and merely did aa he wa1 directed (R. 2015). 
However, about Aprill, 1926. he stopped keeping the caah regiater or 
blotter because he "felt that the cash in the office was not properly kept 
and that I waa not able to ms.ke thia book·correapond with the caah in the 
office safe"'. At that time accused commenced a record book (!:x. 217) ot 
his own (R. 1809). Accused testified that he experienced difticult1 in 
atriking a balance on two ocoaaiona aa the cash ahown by sergeant Sparta' 
book did not coincide w1 th the amowita in acouaed' a and Gill&lll', ute, 
and conaequently accused began to keep a caah book or~· own {R. lSll,1312). 
In a "paid out" column in thia book, under date or April 7th, appear, an 
entry "Deposit - (mutilated) 6643.00"' (underscoring aupplied.J; the figures 
"'65"' being in heaYier ink: than the remaining figures of the entry (Ex. 217). 
Accused identified all the figure, in this colWDn aa being in hi• hand
writing (R. 1319) except the figurea "'65". These he contended were in 
Spark•' handwriting (R. 1339,1362). Sparks teatified that the figure• "65• 
were not in his handwriting. No deposit or mutilated currency amounting 
to $66'3, or or any awn approaching this amoun'\ waa in fact made (R. lS35, 
1336). Aocuaed teatified that the caah book waa kept by him peraonall.J', 
that "'aa far aa I know, when the book waa out of the aafe it wa.1 in~ hand•" 
(R. 1363}, and that Gillam did not haYe the combination to the aafe (R, 1270). 

Aa to the aotual existence of a 1hort&1•, accused teat1fie4, when 
examined by the court, aa follon s 

"'Q Now, in June you balanced your caah and. attempted to 
balance your account and found that you had trouble in 
reaching a balance, did you notT 

A. Yea, air. 

Q Fin.all.J', 1omebod.1 changed a figlll'e o, raised a figure 
from $,lZ.00 or aome au.ch amount, to l65'Z.OO, ia that 
rightT 

A Yea, air. 

_.,_ 
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•Q When thoH tigurH wre railed, then 7our oaah ia 
7our aat11 balancedT 

.l. It dids my sate balanoed, I waa read7 to turn over. 

Q Then, 1omebod7 auat haTe ab1tracted. t&600.00 troa 
7our 1ate, 11 that not 10? Whether the7 paid the 
voucher or not, the ca1h got out o! your aat•T 

A. The ca1h got out ot my ,ates 7e1, air. 

Q Did 7ou pay it out per1onall7T 

.l I don't know, Colonel • • • • 
' 

Q But changing figures in your book did not change the 
caah in your 1a!•T 

A The onl7 w,q I could have accounted. tor U •• that 
I had given Gillam mone7 and I had. not ~t it down en 
the book at the time. 

Q Then, $6500 .oo or the gonrnment •, money did cU,appear, 
ia that correct or not, 1anewher1T 

A. $6600.00J 7e1, air, it 11 gone somewhere. 

Q And there is no• a?ld the voucher• that attempted to 
account tor it are fraudulent T 

A. Yea, 1ir. 

Q And you I ignecl thoae vo11chera? 

.l Ye•, air. 

Q And the money disappeared from your aa!•T 

.l Yea, air. 
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,.Q In II ome manner? 

.l In some way. 

~ Now, what could haTe been the motiTe, what motiTe 
could Sparks haTe had in raising those figure• to 
$6500.00? 

A Sir? 

Q What would have been his motiTe, how can you account 
for it? 

A I can't see unless he wanted to protect Gillam or 
they had the money between them. 

~ Does it not protect you? 
protect you? 

Does not the.$6500.00 rai1e 

A It doe,, too; ye1, air. 

Q Gillam is not re1pon11ible for the money that comet 
of your sate? 

out 

j, No, air. 

Q Neither 111 Sl)arkaT 

A No, air. 

Q So, this $6500.00 raiae reall.,Y protected you? 
words, it enabled you to account for this 1011 

In other 
or this 

di sappearanceT 

I.. Yes, air, I - yea, air. 

~ You haTe nothing to say, you can offer no expianation, 
then, as to why Sparks or an,yone elae would want to 
ra.iae that figure from $43.00 to $6~.00? 

A No, air, I ea.n•t.• 



(150) 

Spark, te1tifie4. that he wa.1 not re1pon1ible for 8.rJ3 of the 
shortage (R. 1869) and did not receiTa ADJ' part of the mi111ng i6500 
(R. 1836), and 1tated that he did not know whether Gillam wa.1 responsible 
therefor (R. 1869). Gillam te1tified that he did not rtceiTt a~ of the 
proo11d1 of the 1purioua Watson nuohtn, and had no knowlt4gt ot Sparlc1 
rectiTing any ot it (R. 2290). 

AccU1114'• bank account (Ez. Tt} 1ho1Pt4, and he te1tified that ht 
4tpo1ited in hi1 per1onal bank account, a total of $6961.96, in exce11 ot 
hi1 Az1117 pa7 during the period J\2.ly 1, 19t5 - J\117 1,, 1926 (R. 1198,1606, 
1607). Mally cf these depo1it1 were made from check1,payable to the ~QArter• 
maater or Finance Officer at time, when acc~1ed'1 account wa1 oTerdr&wn 
(R. 851-98~). Accused te,tified in explanation that ht had received durinl 
that period fl260, payment of a loan by~ relative (R, 1284,1292,14.20)1 
$1000, proceed, from the sale of L1bert7 Bond• (R. 1287,1,20)1 $600, pa7m1nt 
of a loan b7 :Barrow (R. 1287,1630,1667)1 $200, proceed.a of the aale of a 
rU& to Barrow (R. l"-23-l,26)r $80, intereat on a note (R. 1,2',14A,O)a ~8•'°• 
reflllld from a certain store (R. 1287,1,25)1 tsa.,6, refund from the New 
York Life In1u.ranc1 Compa~ (R. 1287,1425,1632)1 and fl80, from the tale ot 
mining stock (R. 1632), or a total of abou.t $~316.86. He further testified 
that he made a general practice of cashing per1onal check, with official 
ftu:ld1 (R. 1280) b~t that the bank returned man,y of these check, with the 
information that they were "bad11 , whereupon accused authorhed the bank to 
charge or debit hie personal account and tranafer the amounts involTed. 
therefrom to the credit of hi• official account, thereby balancing hit 
official bank accOWlt and reduci?l8 hit personal account (R. 1192-11971 EX. 
5't), and that s~b11qu.ent17 he reimburud the peraonal account b7 d1po1Uing 
Government checka and ca1h therein. Upon cro11-examination he 1tated that 
ht reimbursed hie personal account with check, which he knew were 11•b1olutel7 
good11 

, auch a1 1tation hospital and post exchange check, (R. 1567). An 
official ct the bank e~batantiated. accused concerning the practice employed 
and further te,tified that in ma~ instance, aecu1ed'1 official checlca were 
throUBh error charged againat hla per1ona.l aeeounta and that maq Woad" 
checkl, including checks drawn by a Private H&mmoxid1 for about f'OO, JifaJor 
Chapin for $198, Linton Motor Compa~ tor $258, and ,everal b7 captain 
Dornbla11r and Lie~tenant Broaddus, nre charged to accused.'• per,onal 
account (Ex. 5'9). Acoordi?l8 to accused, the11 "bad11 cheek, amounted. to 
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approximately f34.00. He also stated that some of the maker, of such 
ffbad" checks were his close personal friends (R. 12?1-1272) and that 
in one instance concerning Major Frank K. Chapin (who testified a, a 
character witneaa for the accused in thia case, R. l2?S; Ex. 659) he 
permitted the Major about six week1 in which to pay hia "b&d" checks 
amowiting to about $640 but that he knew t.he Major was in financial 
difficulties and he, accu.aed, desired to help him as much a, poa1ible. 
The bank records showed that bad checks aggregating about ~600 were 
charged to accused's personal account (Ex. 79; R. 1608). In August, 
1925, accused paid his comm.i11ary bill amounting to ia4.l4 (R. l402J~y cheek. 
His bank account (Ex. 79), however, 1how1 that this ia,.1, cheek 11&a 

never charged to hil personal account. 

III. Event, leadincg up to the making, 1igning and uae of the 
two vouchers which are made the basil of Speeifioationa 2 and S were 
as followu 

John Watson, a retired colored firat sergeant of the 10th 
Cavalry, who had theretofore furnished considerable wood at Fort HuaehllC& 
(R. 347,348), presented hie written bid for wood at the appointed time 
(June 25, 1926) and place (R. 2318). Watson testified that his bid, at 
$4 a cord, 1'8.S opened by accused in the morning and that accused then left 
the office, stating that he was going to the post office (R. 350,440), but 
that a short time later Sam Barrow, a civilian and intimate friend of 
accused (R. 113,1281,2365), entered the office and me.de out a bid. Accu.sed 
returned fifteen minutes later, opened the Barrow bid and announced that 
the latter was awarded the contract as his bid was ten cents per cord les, 
than Watson's bid (R. 350). Shortly thereafter Barrow approached Watson 
and offered to sell him the wood contract for $3000 (R. 551) although it 
had not been duly awarded to or executed by Barrow since he had failed to 
furnish a bond required by accused (R. 2335). Watson was anxious to obtain 
this contract as he had theretofore cut a considerable amount of wood which 
was stacked on the reservation and for other reasons, and consequently 
agreed to purchase the contract from Barrow if he could raise sufficient 
money (R. ~51). Watson then asked accused if there waa any objection to 
buying the contract and accused replied in the negative (R. 371). Upon 
Barrow's suggestion, Watson req~eated and obtained a loan or advance of 
$1500 from accused, which money was taken from the Finance safe by Gillam 
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at accuaed'a direction and handed to Wataon. At accused's lll(l;gestion 
Watson signed & voucher in bla.nk, which, as witne11 recalled, accused 
aaid he "wa1 going to put••* in hia safe" (R. 353). Accused directed 
Gillam to deduct the 41500 from the "first voucher" that Watson presented 
(R. 353~372)-. $700 and $800 were in fact deducted by Gillam on two 1ub-
1equent voucher, (R. 354.). 

Wataon further te,tified that Warrant Officer Marchbanks, the 
chief clerk in the Quartermaster office (R. 1267), alao loaned him $1600 
at this time and that he (Watson) paid the total of $3000 to Barrow (R. 362). 
In December, 1925, Watson again approached accused and requeated an advance 
of $300 againat hia current wood contract, and received thi1 &mount from 
accuaed after aigning and delivering a second voucher in blank (R. 357). 

As to the circumstances surrounding the aigning of the first 
voucher Barrow teatified that he was the succeasful. bid4er on the wood 
contract (R. 2318) and that accused having demanded a caah bond, Barrow 
atated that he would comply wtth the demand by ll A.Jl. on the following 
day (R. 2318). Watson then offered him $500 for the contract (R. 2318), 
and later approached and offered $1500, saying, "Barrow I have got to have 
that wood contract•** the reason 11 theae cutter, all owe me money, and 
I will never get it unless I get the contract again~ (R. 2319). Barrow 
finally accepted $3000 from Watson for the contract (R. 2320), a portion of 
thia money having been borrowed from Marchbanks (R. 352,2322), on a loan 
aecured by notes (R. 2326) signed jointly by Barrow and Watson. Barrow 
did not pay these notes when notified that they were due, and never heard 
further concerning them (R. 2322). Barrow informed accused of Watson's 
offer am the latter acted "surprised" (R. 2321), having theretofore told 
Barrow that he was foolish to take the contract inaamuch aa he would lose 
money thereon (R. 2338). At one time Barrow approached Watson concerning 
the contract and "might" have auggested to Watson that the latter could 
obtain a loan from the accused (R. 2325). 

Accused testified that he opened bide at~ P.M. on the day of 
their presentation and awarded the wood contract to Barrow as his bid waa 
$3.90 per cord whereas Watson's bid was $4 per cord (R. 1220,1472,1473). 
Accuaed did not desire to award the contract to Barrow as he lived fifty 
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milea distant from the Fort, ao he derm.nded a $2500 bond (R. 1221,1746), 
whereupon Barrow departed to aecu.re it ba.t returned three or tou.r day1 
later atating that he would have to relinqui1h the contract aa he coa.ld 
not obtain the neceaaary bond. Accu.aed immediately sent for Wataon and 
awarded the contract to him. While •taon .. might hue.. talked to him relative 
to the purchase or the wood contract, accused did not think that they had 
discuaaed the matter (R. l22lJ • .lt about that time Wataon approached acc111ed 
atating that he needed $1~ and ac011aed, after aome diacuaaion, .. had Wat1on 
1ign the voucher and gave him the $1500 .. , at the aame time directing Gillam 
to take the voucher and "be sure that Wataon wa1 not paid a aecond time tor 
the wood.. (R. l.222,l620,l62l,l733J. Accused did not know the ultimate dia
poaition of the voucher (R. 1732). He knew that the advance payment wa1 
contrary to regulation,. (R. 1745). Yataon made deliveriea of wood amounting 
to approximately $1Z80 about thirty days after the loan. About ten daya 
later, Wataon desired money to pay his laborer•, ao accused told Gillim to 
give him an additional $300 or ~00 aa an advance payment on hia running 
account. During the aubaequent aeven months Watson delivered wood amounting 
to $8800 - more than sufficient to cover all o! the advance payment, thereto-. 
tore made to him (R. l22Z). Gillam te1tified that he had no recollection 
ot having received theae voucher, or having made any payment, thereon (R. 2131, 
2l:S3,21M) • 

.lccu.aed also te1tified \hat he tir1t heard of Watson'• $3000 payment 
to Barrow when he returned to Fort Huachuca for an investigation in the fall 
ot 1928 (R. 1223,1746,~J, and denied receiving any portion of the money 
(R. 244.S}. At thia time Colonel c. E. stone; I.G.D., informed him that 
Gillam and Sp.rk1 had acca.aed him of atealing ~thia t6500", whereupon he 
immedia.tel7 wrote lettera to everyone whom he thought coa.ld :poiaibly help 
him and in reply received one letter from ttaomebody, it might have been 
Barro,,.. (R. 1223) inf'orming him about the *3000, bu.t prior to this intorma.Uon 
he was unaware of the arrangement between Barrow and Watson (R. 1224). ·Sp&rk1 
testified that while checking the cash in the aa!e Juat prior to an inapection, 
accuaed rema.rked that he cou.ld not underatand a ~3600 ahortage a, he,.accuae4, 
had placed $1600 therein which he had receiTed from the purchase of a con
tract by Watson from Barrow (R.. l8lT). 

IV. 'l'he de!enae at firat denied the genuin1ne11 ot the aignaturea 
"Hana c. Johanaen• and •John a.hon.. appearing on the !:rau.dulent voucher• 
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(Exa. ,35 ~.35 K), and introduced w• .A.. Weaver, a handwriting expert, who, 
on direct examination, teatified, on the baaia of certain compariaona with 
proved 1pecimen1, that the aignaturu were forgerie1 (R. 572,583,599,622, 
~,691). Thia expert later, however, changed hia testimony and declared 
that he.,., poaitive that the 1ignature1 in queation were those of accu.aed 
and Watson (R. 665-667 11 684,686,691}. 'l"lro bank oaahiera qualified aa hand .. 
writing expert, and testified that the 1ignature1 were gen~ine (R. 313,316, 
333,3:.54,1038,1039) • .A.ccused thereafter, teatifying in hia own behalf, atated 
that the 1ignature1 in question were genuine and that 4• had 1igned the 
name "Hans c. Johansen" appearing on the vouchers (R. 1724.)a but that he did 
know that they were genuine at the time the expert Weaver •• teetifying in 
his behalf to the effect that they were forgerie1 {R. 1259J • 

.A.fter admitting the genuinene11 of the 1ignature1 on the two 
Toucher• the defense contended that the voucher, had been wrongfully changed 
by raising the amounts thereof. Accused, in hie testimony, suggested an 
alteration in one, No. l4f, (R. 1263) in that the letter "r" was left out 
of a word "hundred" at the bottom of the page and that "the word 'sixty-five• 
might firet have been placed on that voucher, and then the reet put in, 
and when thereat was p~t in there 11&1 not room eno'll8h to put all the 
letters in the word 'hundred', and the word 'hundred' and the word 'sixty
five' are run together". He believed that thia voucher waa altered after 
he aigned it (R. 1264). He alao believed that voucher T4i (Ex. 36 K) ha.cl 
been altered a1 the figure "6" in the quantity "627" seemed to be 1uper
impo1eds the figure "3" in the amount "3136" seemed to be out of line 
(R. l.265); and the word "thirty" wa.1 higher on the line than the "hun• and 
the "hundred.• (R. 1266). :Mr. Albert Jacka on, a typewriting expert, testified. 
a1 a witness for the prosecution that in hie opinion voucher No.·l"t (El'.. 35 ~) 
showed no evidence of having been changed (R. 2°'0h and that there n.1 no 
evidence of any change• on voucher No. 74"t (Bx. 56 X) except in the nolumn 
marked "Q;uantity•, Where the figure "6" seemed to have been written over 
because of an apparent typographical error {R. 20l2.2057J. 'l!he defense 
thereupon introduced Mr. M. c • .A.rnold who teatified that certain exhibit, 
concerning which Jackson had testified were made by witne1a, that they were 
not made in the manner in which Jackeon ha4 te,tified that he believed th.. 
to have been made, and that he had made certain alteration• thereon which had 
not been detected by Jaekeon (R, 2091.2094.20S5J. 
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Spar1:t1 testified that he made the two vouchers, that they had 
not been corrected or altered, that when he ,aw them in the court room they 
were in the same condition as when made (R. 1964), and that he could not 
explain the apparent poor aligll!I!ent or figures on Exhibit 36 K (R. 2011) 
otherwise than to say ~hat his typewriting machine was old and not in good 
condition (R. 2018). Gillam testified that he did not alter the t1f0 Toucher, 
and did not believe that Sparks had altered them (R. 2269), but tha.t "there 
was such an excitement in the office over the shortage, cheeking and re
checking, working day and night, and eTerybody 11&1 all torn up over it, 
I really don't know half of what went on" (R. 2166). 

!!be two vouchers were drawn under procurement authority No. 1008 
(R. 78) which had ireviously been reported as entirely exp~nded (R. 79). 
Though vouchers l4t and 74i represented cash payments (R~ 207), no record 
or the purported expenditures thereunder was on file in the office of the 
Corps Area QWLI'termaster (R. 651 Exa. 8 B,8 C). The retained record.a 
at Fort Huachuca did not include copies or duplicatea or the two Toucher, 
and there were no supporting papers concernill8 them on tile in the Post 
Quartermaster's office (R. 127). Duplicates or receivill8 report, coTer1ll8 
the two Toucher, could not be located in the Eighth Corps .&.rea auditor•, 
files, although such reports were required to be sent to and retained there 
on file (R. 96,97). The record of procurement authoritie, (Ex. 16) kept 
at Fort Huachuca did not disclose the purchases purporting to haTe been made 
on these two vouchers, as entered under procurement No. 1058 (R. 116) or No. 
1008 (R. 117), and all entries on Exhibit 16 correspond to proper Touchers. 
Moreover, Watson in whose !aTor these vouchers were drawn denied makill8 any 
deliTeries specified thereon or receiving any money in payment !or the aame 
(R. 361,363,391,392), and Gillam also denied making any such payment• {R. 2269). 
In any event the accused testified that the wood was never delivered and that 
the pa:menta specified on theae two vouehera were never mde (R. 1724). .An 
examination of the accused's account current for the month or June, 1926, which 
is atandard form No. 1022, and schedules of disbursement, standard !orm·No. 102'
(Ex. 35 E}, discloses that the accused took credit for vouchers 14-i and 7(i in 
his accounts and certified that the account was true and correct. Accuaed'• 
aignatures were at the bottom or certificates on the vouchers, which read in 
part a• :t'ollon t 

"I certify that the above articles,••• haTe been 
received in good condition, and in the quality and quantity 
•• stated, • • • or the expendih.ru made, as atated, and 
they t~e in accordance with ordera there!orJ that the 
prices charged are reasonable, •••and that all of the 
articles enumerated on this voucher have been taken up on 
the Poat Stock Record Account•••." (Exs. 35 J,35 K.) 

Accused explained his signatures on the vouchera by stating that 
about June 30th his entire account for the month was placed on hi1 desk 
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(R. 1227) and that he signed the different papers in a routine way, complet
ing the work at one aitting. There were poaaibly thirty Touchers, requiring 
a total of about 250 aigilllturea, and aa he had to aign so man.rand knew that 
the same clerk had prepared the money accollllt for three year•, 1tJuat 
aigned the papers a, I came to them1t without reading each one (R. 1228, 
l729J. He first rece1Ted actual notice or. the incluaion in hie account 
of the two Touchera from Colonel stone when the latter showed him photo
static copies thereof during an inTeatigation on November 23, 1928. In 
this connection he admitted hia signature on a letter (Ex. 72) addressed 
to the Chief ot Finance, dated July 21, 1926, and forwarding voucher 74f, 
but explained that ~they (the voucher•) were forgotten when my June account 
waa made••• Toucher 7~ at that time was merely a voucher•••• (R. 1232). 

Sparka further testified that about one week prior to July l, 
1926, accused directed that he and Gillam audit the books for the purpose 
of determining the exact balance ot cash in the office sate,. Finding no 
discrepancies in the books, Sp,.rka notified the accu.aed who came, at night, 
to the office and ascertained the amount of the shortage (R. 1826), saying 
it amowited to about $6200 (R. 1947). Gillam testified (R. 2270-2271) 
that accused said at this time, "My God, what am I going to do. I am about 
$6,000, some odd dollars 1hort1t (R. 2124,2128). In thia connection accused 
testified that he 1tmay h&Te1t made the atatement .{R. 2441). Several sheets 
of paper bearing figure• written by accused on the night in question were 
introduced (R. 1826,1827; ~. 219). These figures included the figures 
1t55001t and others of uneven nwnbers approximating the amount of the shortage. 
Accused testified that he did not know what the figure, $6600 in hia hand
writing meant {R. 1368,1396,1511,1518,1715}. Sparks testified that after 
making the declarations as to the shortage, accused stated that he intended 
to make up the $6186.60 shortage (R. 1831) by preparing voucher, purporting 
to show payment, for quantities of wood purchased by the Quartermaster 
(R. 1831,1960), and later accused took tvo blank voucher, signed 1tJohn W..taonff 
from the aafe (R. 1831,1834,1935} and ha.nded them to Sparks Yi.th direction, 
aa to their completion (R, 1832). Sparks prepared the two vouchers in 
question (R. 1832) in the amounts aggregating t6600 {R. 1834,1963}, knowing 
that they were fictitious, but did not, &a he recalled, prepare supporting 
papers (R. 1834} such aa the purchase orders, receiving reports and invoices 
(R. 10s,.100a,1aai). Sparks then gaTe them to Gillam or accused. Spark• 
next saw the two vouchers when they were returned to him for briefing and 
filing on the following day, at which time he assigned a half number to 
each as all whole number• corresponding to the dates had been assigned to 
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other voucher,, and dated them back (R. 183,). He used di!!erent arbitrary 
dates to avoid swipicion since the amount of wood involved was equivalent 
to one-half the year's allotment (R. 2004). He thereupon gave the original• 
to Gillam and filed the copies (R. 1834,1936). In this connection Gillam 
testified that to the best of his recollection voucher 74} was handed to 
him in blank during the latter part of June by accueed who atated at the 
time that he had paid it and desired Sparks to accomplish it (R. 2139-21,1, 
2262-2267). The two vouchers came to witness in the usual course o! buaines1 
!or entry in the cash book and cash blotter but he did not a..ke any payment, 
thereon (R. 2138,2139). When they were taken up they balanced the ahortage 
(R. 2146). 

v. The de!ense introduced the depositiona of three civilians for 
the purpose of impeaching Warrant Officer Gillam and Sergeant Spark,. Their 
testimony was to the effect that the reputations of Gillam and Sparks were 
bad and that deponent, would not believe them under oath (Ex,. 698,599,600). 

Lieutenant Charles w. Fake testified (Ex. 6~2, 29th interrogatory) 
that he was in the Finance Office on one occasion ,men Gillam had difficulty 
in recovering certain moneys which he·had dropped on the floor, that Gillam 
was 10 drunk that deponent ordered him to place all the money in the safe 
and return to hia quarter,, and that Gillam explained that he felt "blue" 
because of the decea,e of hi• wife. 

Y. B. Sh&dley, a civilian employee at Fort Huachuca, testified by 
deposition (Ex. 600, 12th interrogatory) that Gillam, while drunk on one 
oeoaaion, overpaid himJ that he had also underpaid himJ that he had ,een 
Gillam leave hie o!fice while drunk at which time $400 or thereabout, waa 
exposed on the tables and that he did not consider Gillam capable of handling 
money. 

The defense also introduced evidence of a conviction (Ex. 533) by 
general court-martial of Gillam for (a) turning over hi, personal worthle1s 
check, amounting to $20 a, cash to the Fine.nee Officer, and (b) neglecting 
the performance of hie duty as chief clerk, Finance Office, from November 27, 
1925, to October 18, 1926, by failing to t11te up certain check, (some o! 
Yhica apparently concerned. acouaed•s account• (R. 2238)) on the money p&per1 
or the Finance Office. He waa 1entenced. to re,triction !or !our months and 
forfeiture o! $50 per month for a like period (R. 2237,2238). Spark1, who 

-17-



(158) 

waa·"a good friend" of Gillam, testified•• a witne11 for Gillam at 
thi1 trial (R. 1913,1914). 

Pro1eoution'a Exhibit 240 (R. 1545,1546) is a copy of a letter 
o! commendation aigned by accused on February 14, 1927, referring to 
Gillam and atating in part: "I always found him loyal and willing and 
I believe as accurate as could be expected. The errors in my account, I 
believ~, were in a great im.ny instances due to the large amount of work 
Mr. Gillam was required to get out••• also due to my own limited 
knowledge of finance matters. I would be willing to have him serve with 
me again". On crosa-examination accused stated that Gillam'a"bne fault" 
was excessive drinking but he had considered him reliable and hone1t 
(R. 1545). 

For the purpose of discrediting Gillam, the defense eXAmined 
Watson, Gillam and Sparks relative to an alleged "short changing" of 
Watson by Gillam. Watson testified that at one time he furnished 123 cord1 
of wood at $5 per cord, on a contract not involved in the charges, and that 
when he wa.s paid therefor by Gillam he received a number of bills which he 
counted after leaving the office and discovered that he had received only 
$315 instead of ~615. He retl.ll'ned to the Finance Office and notified 
Gillam of the shortage but the latter merely stated that he was sorry. 
Watson, realizing that he had made a mistake in not counting the money in 
the presence of Gillam before leaving the office, did nothing further about 
the payment (R. 402-407). A check amounting to ~00 (Ex. 504.), payable to 
and indoraed "John Watson", waa introduced, Watson testifying that he never 
received or indoraed it (R. 405). Gillam testified that he paid Watson 
$615 in full payment on this contract, t315 in caah and the balance of $300 
by check, and did not recall that wataon returned and made any claim about 
any shortage (R. 2118,2156,2157,2192); and that the indorsement on the back 
of the check was in the handwriting of Watson (R. 2160,2194). Spark• 
testified that he prepared the check in question (R. 1898) and gave it to 
Gillam but did not know whether Watson ever received it (R. 1901), or made 
any complaint about the $300 shortage (R. 1901,2006)J Sparks waa of the 
opinion that the indoraement "John Watson" on this check waa not genuine 
(R. 2007}. Accused testified that ~taon never mentioned thia matter to him 
but that other persona had complained of inaccurate paymen1a (R. 1234). A 
defense handwriting expert testified that the indoraement on the check 11aa 
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a forgery and 1111.1 made by the peraon who made the entries on pages l, 2 
and 3 ot Exhibit 19 A (R. 594} which waa the caah book tept by Gillam. 

TI. The defen1e introdu.oed in evidence depositions of JJ&jor 
General 1ra1in Craig (Ex. 650}, Major General William Henry Hay (Ex. 561}, 
Colonel A.V.P. Anderson, Cavalry, D.O.L. (Ex. 552), Colonel Hu B. Myers, 
Cavalry (Ex. 556), Lieutenant Colonel George Grunert, Cavalry, G.S. (~. 
557), Lieutenant Colonel Augustu.a Bennett Warfield, Q.M.C. (Ex. 558), 
Lieutenant Colonel John c. Montgomery, Retired (Ez:. 562), Major Frank J. 
Chapin, Cavalry (Ex. 559), Fir1t Lieutenant Charles w. Fe.lee, Cavalry, D.O.L. 
(Ex. 532), James Patrick Boyle (lawyer) (Ex. 560), and Rex Rice (broker} 
(Ex. 561), each of whom testified to the good character, honesty and 
integrity of accused, and to the fact that his standard of living was 
modest and similar to that of any other ~my officer in the same grade. 
Captain Otto Harwood, Quartermaster Corpa, testified (Ex. 566) that accu.aed

' was not extravagant. Lieutenant Colonel Daniel D. Tompkins, Cavalry, who 
inspected the accused'• office in April, 1926, testified that accused's 
character, according to his commanding officers, was excellent (R. 1083). 
The defense read in evidence (R. 2665) a letter of commendation to accused, 
dated August 11, 1921, from Major. General Malin Craig expressing thanks 
for the "intelligent hard work in placing your Department in the satisfactory 
plane of efficiency in which it now stands". 

Major Henry E. Keely, Medical Corps, testified as a witness for 
the defense (R. 715-731) that he examined accused on Jll!le 30, 1929, finding 
a 40% loss of hearing in the right ear, and 60% in the left (R. 716), and 
that this was a chronic condition "over a number of years" (R. 729); that 
the annual physical reports on accused for the years 1924, 1925 and 1926 
disclosed abnormal hearing (R. 730)1 and that in witness' opinion clerks 
in the same office with him could converae witho~t accused hearing the con
versation (R. 7~1}. 

VII. ~u.st before the court closed to deliberate on the sentence, 
accused stated in open court, "I just have this statement to make. No 
matter what the findings of the court may be, I, myself, my wife and 
children, will know that I did not get that money" (R. 2665}. 
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~. The uncontradicted evidence ahowa that at about the dates alleged 
in Specificationa a and 3 of the Charge the voucher, described therein 
were .aade and uaed to support 1tatement1 of expenditure, appearing in 
accuaed'a account current for the month of June, 1926, and that these 
voucher, were false and fraudulent in that the wood purporting to have been 
paid for thereby was never purchased by or delivered to the United state, 
and in that the expenditures represented by the voucher, were never actually 
made by accused or bJ' any other peraon. The clerk Sparta teatified that 
he made the voucher, except the aignaturea of W&taon, at the direction of 
accuaed for the expresaed purpose of covering and concealing a shortage 
in accused's official accounts a, Finance Officer, and thia 1fitne11' 
t ..Umony wa, corroborated aubstantiall.T by the teetimony of Gillam. .Ucuae4 
denied knowledge of the preparation and use of the voucher, and contended 
that they were prepared and transmitted with his account current by Gillam 
or Sparks, or both, for the purpose of concealing a shortage for which the 
two clerks, or one of them, were responaible. He testified in thia connection 
that altholl8h the voucher, bear hia signature, they were affixed under con
ditions which did not charge him with notice of their character or fraudu
lent nature. The evidence a, a whole, howeTer, including accuaed•a plain 
admisaiona at the trial, prove, beyond doubt that accuaed waa cognisant of 
the shortage in hia accounts at about the time the vouchers were prepared, 
that this shortage was aubatantially equivalent to the aggregate amount of 
the vouchers, that the use of the vouchers did in fact cover and conceal 
the shortage, and that the signatures of Watson on the vouchera were pro
cured by accused or by his authority under auch oircumstancea aa to permit 
the fraudulent use to which they were actually put. Su.ch being the facts 
it 1a idle to aeaert that accused did not know of the preparation and 
incluaion in his account ot the vouchers or that he did not directl7 or 
indirectly authorize their preparation and uae. In the opinion ot the 
Board ot Review the evidence ia amply sufficient to support the tindinga 
ot guilty. 

Neither of the specifications allege in e:xprea, term• that the 
vouohera were made or uaed for the purpose of obtaining the approval, 
allowance or payment ot a claim against the United State,, which purpoae 
involve, the traud against the Government inhibited by the third clauae of 
the 94th Article ot War, and to this extent the 1pecifications were defective. 
The apeoifications do allege, however, that the fraudulent papers in question 

, appeared in accused's account for June, 1926, as voucher,, and from these 
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allegationa, charged a, Tiolations of the 94th Article ot War, there 11 
a clear implication that it wae intended to be charged that the TO\lChera 
nre made and uted for the fra11dulent p11rpoae ot obtainill8 the approval 
azn &1101111.nce of the account and ot the expenditlU'e1 for which credits 
were therein claimed. The specification in each cue haT1Jl8 been 11.lffioient 
fairly to apprise acouaed of the offense intended to be charged, the a~
cuaed haTing made no obJection thereto ani it not appearing that ha wa1 
milled in &DJ' degree, it follows that the-detect, did not oon,tituta error 
inJurioual.y affecting the 1ub1tantial right, of the accused within the 
meaning ot the 37th Article of War (Par,. 73• 87 2_, u.c.v.J. 

Ble Federal civil courh have held that the making and inclu.don 
in an account of a di1bur1ing officer of a fraudulent 1upporting Toucher 
11 a making and uae of a fraudulent paper for the purpo,a of obtaining the 
approval and allowance of a claim againet the United sta\ee within the 
meaning of ,action 5'38, lleTised Statute,. a statute ot language and import 
aimilar to that of the cla11ee in the 94th Article of War here in queation 
(Bridgeman T. United state,, 140 Fed. ~77). 

6. The record showa that accuaed waa. born in Denmark, March 22, 1884. 
and ns comi111oned a, ucond lieu.tena.nt, Q.M.C., National Arrq, A~uat 
15, 19171 Captain, ~.lf. Sec., o.R.c., December 4, 19171 Captain, A.G.N.A., 
December 4, l91'1J honorably discharged October 24, 19191 commissioned 
Captain, Q.M.C., July l, 19201 with prior service a, PriTate, Corporal, 
Sergeant, Sergeant-Ya.Jor and Qwt.rternaster Sergeant, Troop Kand Headquarter, 
Troop. 2d CaTalry, P.N.C.S., and Q.J.r.C. from July Z, 1906, to August 14, 
1917. 

7. The co11rt •1 legall,Y conati tuted • No error, inJ11rio11aly affecting 
the 1ub1tantial righta of the acc111ed were committed during the trial. In 
the opinion of the Board of neTiew the record of trial is legall,Y au!ficient 
to 1upport the finding• and 11ntence and warrant, contirm&tion thereof. 
Di1mi1aal 11 authorised tor Tiolation of the 94th .lrticle of War. 
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W..:ffi DZP..ill'.11:ZNT 
In The Office Of The Judge ~'..dvocate General 

·,1ashington. fSB G · 1931 

Military Justice 
C.~. NO• 189409. 

U N I T E D S T ..l T E S ) SEC01ID CORPS ~ 
) 

vs. ) Trial,by G.c.:u •. convened at 
) Governors Island, New York, 

Captain La.1i'Iill?iJ.E IVERSON ) November 26 and 27, 1929. 
(0-9732), 5th Coast .ii,.r ) Dismissal. 
tillery. \ 

OPilUOl'l by the, 00.ARD OF REVIE;,'/ 
llcEIL, RraNB and liOOVER, Judge Advocates 

ORIGll'l'.iiL EXtJ.;IN.aTION b;7' RALC.A:B., Judge .ti.dvoca.te. 

1. The 3oard of Review has examined the record of trial in the case 
of the Officer nmned above and submits this, its opinion, to The J'ude;e 
Advocate General. 

2. The accused wa.a tried upon the following charges and specifica-
tions, · 

crum-E I: Violation of the 95th Article of' wa.r. 

Specification: In that O~ta.in Lawrence Iverson, 5th Coast 
.Artillery, u.a. Army, with intent to defraud, did, at 
Fort Hamilton, ?rew York, on or about lla.y 13, 1929, unlavv
f'nlly pretend to 2nd Lt •. John .LJta.cems•~,Coxrananding Officer 

·of Headquarters ·lla.ttery, ·5th Coast irtillery, that he, the 
said Oa:pta.in Lawrence·lverson, 5th Coast .Artillery, had 
pa.id the sum of $77.20, to 2nd Lt. H"ra.ce'T •. Dea.11,. Jr., 
Infcntry, Oor.r.a.nding Company I, 16th Infantry, for the 
rationing of the 5th Coast .Artillery Detachment at Fort 
Waclsworth, New York, with Company I, 16th Infantry, well 
lalowing that .said pretenses were false, and by reans 
thereof did fraudulently obtain f'rom the said 2nd Lt. 
Jghn A. UcOomsey, th~ sw. of $77.20, of the Battery Ftmd, 
Headquarters lla.ttery, 5th Coaet Artillery, u.s. li:rrrr3• 

CILmGE II, Violation of the 93rd Article of ~Var. 
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Specification: In that Captain LJ.wrence Iverson, 5th 
• Coast .Artillery, u.s • .A:rrny,· did, at Fort Wadsworth, 

!few York, on or about v.ay 3, 1929, with intent to de
f'raud, falsely make in its entirety a certain voucher 
and receipt in the follov,ing words and figures, to 
wit: 

IIMa.y 3, 1929. 

"I· aclmowledge to have received from the 
c.o., Hq • .Battery, 5th C.A., Seventy-seven Dollars 
and Twenty cents ($77.20), s~ being prorata share 
of.money expended on the cess from 'Other Funds' 
of Co. I, 16th Inf. during the period July l, 1928 
to !Jarch 31, 1929 that the Detachment 5th C.A. was 
rationed with this organization. These erpenditures 
were in excess of the ration savings n:oney received. 

HOR..i.CE T. REA.LL, Jr., 
2nd Lieut., 16th Inf., 
Comdg. Co. l•" 

which sa.i~ voucher and receipt was a v,riting of a private 
nature, which might operate to the prejudice of another. 

CRAIGE III; Violation of the 96th Article of Vla.r. 

Specification: In that Captain Iawrence Iverson, 5th Coa~t 
.Artillery, u.s • .Army, did, at Fort Hanilton, New York, 
on or about :?.:ay 13, 1929, with intent to defraud, wil
fully, unlawfully and feloniously :pass, utter and publish 
as true and genuine, a certain voucher and receipt in the 
following words and figures, to wit: 

''May 3, 1929 

"I acknowledge to have received from the c.o., liq• 
.Battery, 5th C.A., Seventrseven Dollars and Twenty 
cents (:;l:77.20), sa.I:1e being pr~rata. share of n:oney 
expended on the rress frCI!l 'Other Funds' of Co. I, 16th 
Inf. during the period July 1, 1928 to 1:arch 31, 1929 
tM.t the Detachrent 5th c.A. was rationed with this 
organization~ ~ese expenditures were in excess of the 
ration savings money received. 

HORACE T. :BEALL, Jr., 
2nd Lieut., 16th Inf,, 
Co:mdg. Co. 1.11 
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~ writing of a private 113.ture, which might operate to the 
prejudice of another, which s~id voucher and receipt was, 
as he, the said Captain Iawrence Iverson then well knew, 
falsely made and forged. 

He pleaded not guilty to, and was found guilty of, the charges and speci
fications. llo evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service. The reviewing authority approved 
the sentence and forwarded the record for the action of the President 
under the 48th .Article of war. 

3. The evidence shows that during l~y, 1929, accused was in CO!mlalld 
of the Harbor Defense& of Southam New York with headquarters at Fort 
Wadsworth, llew York. Headquarters Battery, 5th Coast .Artillery, under 
the command of Second Lieutenant John A. l!cComsey, was the active unit of 
the Harbor Defenses and was stationed at Fort Hamilton, New Yorkt About 
half the men of this Battery CO?llposed a caretaking detachloont stationed 
at Fort Wadsworth, under the iI!lI:'.ediate command of accused. AB lnttery 
Co?!l?!1a.nder, Mccomsey was custodian of the lJa.ttery fund {R 20-22). The de
tachment at Fort Wadsworth, under the c0Illl:1and of the accused, rationed 
with various companies of the 16th Infantry at that post from April 1, 
1928, to June 1, 1929. It was rationed with Com:pa~ I, 16th Infantry, 
from .Axlgust 14, 1928, to October 21, 1928, but not at any other tixr.e dur
ing the greater period noted (R 57, 58). 

At about one o'clock on the afternoon of llay 13, 1929, accused 
visitedl:cCon:sey at the latter's office at Fort E'a.milton atld in the course 
of a conversation conoerniDg the administration of the :Battery "of:f'handed
ly ren:arked!' tm t he lla.d a. voucher which he wished J.!cComsey to pay and pro
dUced the voucher, a copy of which is set forth in the specifications under 
Charges II and Ill {R 21; Ex• 1). It bore date )la.y 3, 1929, and purported 
to acknowledge receipt from the Camnanding Officer, Headquarters ftl.ttery, 
5th Coast Artillery, of $77.20, in pa;?D1ent of moneys expended from "other 
funda" of Compa.zlY I, 16th Infantry, in rationing the deta.chment of the 
Headquarters Battery, 6th Coast Artillery, during the period July 1, 1928, 
to l!arch 31, 1929, in excess of receipts of ration savings money on acco'tlllt 
of rations drawn for this detachment. The voucher bore a signature pur
porting to be that of Second Lieutenant Horace L. (or T.) .Beall, Jr., 16th 
Infantry, commanding Comp:i.~ 1. l!cComsey expressed the view that the 
aoonn t was large and would "hit the company :tnnd ra. ther bard" and a.caused 
explained that it covered an &COUI!lllation of nine or ten xnonths. l!cComse7 
started to write. a check to cover the a.mount of the voucher and asked 
whether heamuld make it payable to the COlml'.anding Officer, Company I, 
16th Infantry, whereupon accused asked him to make the check payable to 
accused (R 22, 23). i.:ocomsey testified that a.cco~ding to his best recol
lection accused stated in this connection that he bad paid the voucher in 
cash (ll 23, 35, 36). A check drawn on the battery ftmd w:i.s thereupon made 
payable to accused (Ex. 3) and clelivered to him, J.:cCoxr.sey retainiDg the 

voucher CR 23). The signature on the voucher was not that of Second 
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Lieutenant Horace I..• Beall, Jr. 1 Conmanding Officer, Conpa.ny I, 16th 
Infantry, he b.a.d not authorized acoused.or any other person to sign 
it for him, and he had not seen the voucher prior to this time or re
ceived the ~~ney represented thereby (R 62). Beall had relieved a 
Captain Ritter as commanding officer of Company I on April 10, 1929 
(R 61) and had never discussed with accused a:riy question of money dne 
h.is company from the Coa.st AJ.otillery detachment (R 64). In so far as 
.Beall knew there was no ooney due his co~ny from this detachment 
(R 62). Iuring the month of December, 1928 1 accused had made a settle
ment with Captain Ritter, Ccnrrna.nding Officer of Company I, ooveri?ig 
expenditures of "other :f'nnds" and receipts of ration savings on account 
of the Coast AJ.otillery detachment for the entire period dUri:ng which it 
had been rationed with Company I (R 76, 77). On this settlen:ent ac
cused's detacbment had received money in the amount of $9.60 on a.cco\lllt 
of ration savings in e:z:cess of expenditures of "other f'ands" (R 79). 
The check given to accused by 12.cCorr.sey was deposited in accused's bank 
to his personal credit on May 14, 1929. .A.ocused did not at any twie pay 
any money to .Beall and did not discuss the transaction with him (R 62, 
64). On llay 14th, checks were charged to accused's account at the ba.ulc1 · 

which would have substantially overdrawn that accaant had the deposit 
represented by the !1cComsey check not been m de on tha. t day (Ex. 6J. 
Overdrafts on this account had, h~flever, theretofore been honored by the 
bank (R 58, 59, Ex. 6). :?.IcComsey testified that after accused left his 
office on l'ay 13th, l:cCol!'.sey dictated to his clerk a statement-which was 
typed on the voucher in question and signed by 11cComse:,-to the effect 
that he acknowledged having pa.id to the Coiltllanding Officer of Company I 
the sum of $77•20 on account of the ration adjustment, and that ?lb.en he 
signed this statement he caused the clerk to write on the voucher a second 
statement to the effect that the transaction had been handled through ac
cused who had pa.id the Comnand ing Officer of Company I the money, and 
signed that statement, where'llpon the voucher was filed away (B 23, 24; 
:ex. 1). Private Richard E. Winston, Headqllarters Iattery, 5th Coast Ar
tillery, tb3 clerk referred to, testified that he recalled ha.ving written 
the first statement but not the second one {R 247). The two statements 
were apparently written by different t~rpewriters (Ex. 1). There were two 
typewriters in l:cComsey's office (R 52). 

Accused was at Fort lhmilton on J.lay 21, 1929, in the conrse of an 
inspection of the post by the Chief of Coast Artillery, and on this day 
was in the con:pa.ny of J!cCoreey on two occasions for periods aggregating 
somewhat over an hour (R 31, 32). On llay 24J;h licComsey was in accused's 
quarters at Fort Wadsworth for about three-quarters or an hour (R 33). 
On neither of these occasions was anything said concerniJ:Jg the trana
qction involving the voucher and check (R 32, 34). ILoComsey•s battery 
f'lmd book was inspected on June 4th and on completion of that inspection 
the inspecting officer suggested to Mccomsey that he should secure a cer
tificate from accused to the effect that the pa;vment represented by the 
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check for $77.20 had been made to accused (R 25). Mccomsey then prepared 
a certificate for the signature of accused reciting receipt of the·money 
tram 1:cComsey and indicating the purpose for which it had been paid (R 25; 
Ex. 2), and inclosed it with a personal letter to the accused explaining 
the reason for its submission. !rwo or three days later UcComsey received 
trom accused a letter inclosing accused's personal check for $77.20, dated 
''l.Iay 23, 1929", numbered "57", and payable to the Conn:ia.nding Officer, ·Head
quarters .Battery, 5th Coast Artillery (R 27; Ex:. 5), the letter containing 
the following, 

"After I rec'd your check for the a.z:iount due 'I' Co. 
it occurred to 118 to check their i"aDd book again. 1'lle 
re-check showed that we had apparently in the first computa
tion failed to take into aco't. three months in which there 
was a considerable ration savings. A new computation showed 
that actually we owed them nothing, & I got the voucher & money 
back. I had intended to return this to you the day Gen. Hero 
was at Hamilton, but injuriDg my leg put it out of my mind • 
.And two days lo.tar I wa• taken sick & that ha.s further kept 
it out of my mind. 

"I a.rn inclosing my personal check for the amount & sug.;est 
you simply cancel the debit entry on your :f'Und book, which will 
increase your bal1J.?1ce on hand by this a.mount. Please withdraw 
the voucher & mail it to me here at the hospital.'' (Ex. 4). 

On lia.y 23d, the date borne by the check, accused did not h.'.l.ve sufficient 
i'\lnds in bank to pay it, but on the date borne bJ tl10 lotter, June 5, 
1929. his ba.la.no.e was sufficient to cover (Ex:. 6). Upon receiving the 
letter and cheok, l!cCOI:~ey, being reluctant to withdraw the voucher from 
his acco'Unts, did nothing. About June 11th or 12th accused telephoned and 
asked ii' !!.o001nsey ha.d rr.ailed the voucher and when l'.cCo:r;isey told him that 
he did not see how he could do so, acou~ed suggested that he rr'8ke another 
entry in his ftlnd book to the effect that the payn:ent had been erroneously 
entered and tha.t he had the cash on hand. llcComsey then consulted Captain 
Linsert who ffl\S his 1I:1ried.iate superior a.nd turned the voucher and accused's 
ciheck over to him (R 2s. 29). 

By stipalation a statement by llr• .Albert D. Osborn, a.n expert in the 
comparison and identification of handwri tillg, was adrllitted in evidence 
(R 79-62). The expert stated tbat the signa.ture purporting to be tha.t ot 
Beall appearing on. the voucher in question was probably "a clmnsy imita
tion of a. genuine signature with the writer at the same tinw writiDg in an 
umntural tia.nner", and that after a con:pa.rison of this signature with 
speciriens of accused• s hamwri ting he could not say vm.ether accused "did 
or did not write" Beall' s na.Jne on too voucher (R 85, 66) • 

4. .lcoused testified that on the morning of Y,a:1 3, 1929, the date ot 
the false voucher• he r,ent to .Beall' s orderly room :fOr the purpose of asking 
the lat·~er as trial judge advocate of a special court-imrtial if he might 
be excused tror.1 attendance or for some other purpose, and, Beall bei?lg 
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a.bsent, sat down at the latter's desk for a few minutes to await his 
return. While sitting at the desk he saw Beall' s counc 11 book· lying 
thereon. This brought to his mind the fact that Beall ha.d but re
cently taken over the company and tha. t accused and the former coir[)a.ny 
comnander had had an arrangerrent for a periodical settlement of expen
ditures on account of rationing the Coast .Artillery detachment, where
upon he opened the fund book and "copied down the balances carried for
w:µod from .rr,onth to month from July 1, 1928, up until !.a.rch 30, 1929", 

· the period duriilg which he thot2ght the detachment ha.d been rationed with 
Company I. Beall not havii:g returned, accused then left and during 
the day obtained. fran the company clerk of Corr.p:i.ny I or sa:.eone at head
quarters a statement of the rationing stre~th of Corr\l)any I for the 
period noted. That night, with the data thus obtained and his own records 
showing the rationing streDgth of his detachrrent, he figured that his de

·tachmcmt was indebted to Company I in the amount of ~77.20. He therenpon 
pre:pa.red the voucher in question on his typewriter and attached it to a 
penciled note in which he told Beall how he had arrived at the figures 
and asked him to check the vouch.er, sign and return it in order that 
accused might take it to Fort Ihlnil ton on his next visit toore and secure 
payment. On the following morning accused placed the note and voucher in 
Beall'a personal mail box, or his organization nail box, and one or two 
days later found the vouche:t' in his own tr.ail box at headquarters, the 
voucher bearing what appeared to be the signature of Beall • .A.bout a week 
later on his next trip to Fort Hamilton, accused took the'voucher and 
presented it to llcComsey (li 109-114). When presenting it he believed 
that his detachl7lent was indebted to Company I in the amount of the vo'llcher 
(ll 130). .A.cc\lsed Ud not sign the voucher and did not, at the time of the 
presentation or at the time of the trial, lmow who signed it (R 129). He 
did not recall that he had given any thought to the form of the check he 
was to receive but when McConsey asked him as to whom it should be riade 
payable, he asked that it be nnde pa7c1,ble to himself,this in order that 
he might send it to his bank in lieu of ca.sh which he bad in his pos-
sess ion and which he bad not been·able to deposit. He thought that this 
would be a convenient way of ma.king the deposit and that he could readily 
pay the Commnding Officer of Company I in ca.sh. On giving the voucher 
to llcComsey, accused stated that he "ha.d a bill that was to be pa.id" 
(R 115). .Accused f'Urther testified that the cbeck given him by 11cCO?:'lsey 
was mailed to the bank on the evening it was received (R 157) but payn-.ent 
was not ma.de to Beall for the reason that accused was extremely busy and 
deen:ed the transaction of relatively minor importance (R 116, 165). He 
He did not ma.ke a.ny special effort to see Beall a.nd a day or so later 
"60t thl.nJd.ng :1bout this voucher" (R 117), recalled that he had reached a 
settlement with Captain Ritter in December, 1928, and after obtaining 

· :an-ther figures from headquarters soon realized to his confilsion and dis
tress thJ.t he had Jn3de a serious mist:i.ke. The check having been already 
r..ailed to the bank, it was too late to return it to ~cComsey so accused 
put $77.20 in cash in an envelope, together with a copy of the Beall 
voucher, and locked the envelope in his desk, intending to return the 
money to t:ccor.-.sey on his next trip to ~'ort Hamilton, obtain the voucher 
and roturn it tQ Beall and explain to the latter the mistake that had 
been r:ade (R 118, 119). He next visited Fort Hamilton on l'..ay 21st on the 
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occasion of ari inspection of that post by the Chief of Coast .Artillery. 
· He took the money with him, intending to give it to J.:.cComsey, but on 

landing at .Port Ha.milton he fell on the dock and injured his leg and in 
the "e:x:citet-ent of the inspection • • • and the injury to my leg was 
pretty well put out of my t:1ind'' and returned to Fort Wadsworth without 
giving the t1oney to llcComsey. On reaching Fort \'/adsworth he went direct- . 
ly to his quarters and. a surgeon came, examined his leg (R 103, 119) and 
told him tm t he should go to bed and stay there. However, because of an 
approaching inspeotion by the Chief of Coast Artillery at 1''ort Wadsworth, 
accused spent the followi~ day from early in the morning until late in 
the evening.supervising preparations for the inspection {R 120). No 
officers' call was scheduled for that day and accused did not see Beall 
and ha.d no ocoa.sion to see him (R 121} • On l:ay 23rd, after having spent 
an active forenoon in accon:pa.nying the inspecting officers about .c'ort 
Wadsworth, accused collapsed and fainted at about noon (R 122,123). The 
surgeon took him to his hon.a and told him that he would be sent to the 
hospital probabl'1 that night or the following morning. .li.coused according-
17 spent considerable time that evening in his quarters attending to 
"routine affairs" which had acctu:'nlated on account of the inspection and 
ar~ng other things wrote out a check to the Coonanding Officer of Head
quarters :Ba.ttery for the arr.aunt of ~77.20, intending to give it to the 
senior non-oomn,issioned officer of his detaclment with instructions to 
get it to l:cComsey and secure the return of the .Beall voucher. Intending 
at the same tine to give the money, which bad previously been placed in 
a.n envelope, to this non-cor.JJ1issioned officer with instructions to pur
chase a money order and send it to accused's bank for deposit, he placed 
the check in his billfold and put it in his pocket {R 123, 124). In 
support of his statement that tlle check in question ,1a.s written on l'.ay 
23d, accused produced, and there was introduced in evidence, a check 
pur:portizlg to have been rode by him under date o-r 1£ay 30, 1929, a.nd 
bearing the llUI:lber "60" ( the check of 1:cCorsey was numbered "57") (R 125; 
:Ex. 8). He testified that other checks drawn by him at about this tii:e, 
~s well as his check s tnbs, were lost when he changed quarters (R 125) • 
He rerrained sick in qtlarters until l.ay 29th, at which til:e ha was sent to 
the station hospital at Fort Totten {R 105). Following l:ay 24th, he "was 
sick at the tina and • • just forgot" to attend to delivering the check 
to MoComse1 or to take any other action with respect to the transaction. 
In fa.ct he did not think fnrther of the r.atter until about June 5th when 
he received a letter from lloCor.isey, whereupon he ~n·ote the letter in re
ply (Ex. 4) and inclosed the check to J.:.cComsey (R 127). 

Accused further testified that be was not in financial difficulties 
during the year 1929, nor did he owe debts durine the year 1929 (R 105-
106). He ha.d no regular source of inc.orue a.side fran his pay but from 
time to time received gifts of n:oney fran his father and mother, the 
gifts from his ~ther usually being money in the amount of ¢100.00. His 
wife was not dependent on hun, a.nd ~ an adequate incone of her own. He 
and his wife maintained two Joint bank accounts, the one on which ac
cused's check to J.:cCot:'.sey was drawn being that in which he carried his 
own fmlds and the other containing oI).ly funds of his wife {R 106, 107). 
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Ocoa.siona.lly, accused's account in the bank on which the lloComsey oheck 
was drawn was overdrawn by reason of checks ra de by his wife and not 
recorded in the check book used by both. The overdrafts :had, hov.ever, 
inv.l.riably been honored and accused could ~e borro\ved as JIIUCh as 
$100.00 from the bank or elsewhere without a:ny difficulty (R l07). (A 
sta.tement of accused's account with the bank on which the L:cComsey check 
w::i.s drawn shows deposits in substantial arr.ounts during ?uay and June, 
1929 which apparently were fra::i sources other than pay (Elt. 6)). At the 
time the McCon~ey check was rr.ailed, that is, on June 6th, there were 
sufficient :f'unds in bank to pay it (R 127; Ex. 6). With respect to his 
detaohr.ient rationing with different cor:1panies of the 16th Infantry at 
Fort Wadsworth, accused testified that the changes from one co!:lpany to 
another vrere ordinarily noted and attended to by accused's first sergeant 
and accused wa.s not obliged to and did not concern himself with the 
messing arrangen:ents other than to make occas iona.1 inquiries of his men 
as to whether they were receiving sa.tisfactory treatmant (R 1281 129). 
At the time of trial he could not explain how, on l:n.y 3d, he arrived at 
the figures $77.20 borne on the .Beall voucher, although he had frequently 
tried to duplicate his"figures. His own council book d!d not &ssist him 
(R 141) • When shown records of trials by special courts-martial reciting 
the presence of accused and .Beall as ma:nbers or the courts at the trial 
of cases from 10.25 } .• :u. until 11.25 .A.M., Kay 3, 1929, the date borne 
by the voucher, accused testified that he could not say whether he did or 
did not mention to .Beall a. t that time the ma.tter of the adjustment for 
rations but was sure that he did not then discuss the figures with .Beall 
for the reason that no compu ta. tion at that time rod been nade (R 135-139). 
He did not telephone to .Beall at his quarters for the reason that he was 
not a.ccusto!!ed to talking business with of:11 cers at their. q'Uarters and 
outside of office hours lR 146). He did not know why he lad not, sub
sequent to May 3d, called on Beall at the latter's office (R 146). .AIJ
cused testified that the state~nts in his letter to l:oComsey, dated June 
5th, to the effect that after receivi~ llcyomsey's letter ha had 38a.in 
checked the i'Und. book of Company I, 16th Infantry; tm. t the recheck had 
shown that the first computation failed to take into account three months 
in which there was a considerable ration saving; that the new canputa
tion sbov.ed that the detachment actually owed Company I nothiDg; &nd that 
he had "got the ooney and voucher back", were false and v~re insei,ted in 
the letter because accused was very Il!Uch "aslnmed of the blunder" which 
he had m de and, though he did not "intend to openly tell him a. lie•, 
distorted the facts and was "ambiguous pu.rposely4' in order to conceal 
his blunder (R 178, 179). He asked for the return of the voucher 1n this 
letter because of his physical distress and beaa.use he wanted to return 
the money to the battery fllnd and the voucher to .Beall in order that the 
latter "could not be under any-misapprehension • • • that I :had his re
ceipt for the money which I lla.i not actually paid" (R 180, 181). 

Private First·Class Joseph c. Sooh, Headq_ua.rters 1st Brigade, testi
fied, for the defense, th..1.t about the middle of ~ay, 1929, while witness 
was assistant clerk to the personnel sergeant at Fort Wadsworth, accused 
telephoned him and requested inforna tion as to where his detachment had 
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·been rationing for the preceding two months. Witness told him onl7 that 
the detachment was a.t the the of the oomersatj-on rationing with :u: Oom
pany, 16th Infantry (R 188, 189). 

~jor Joseph E. Oampbell, Medical Corps, post suxgeon at Fort 
Wadsworth, testified, for the defense, that at the a.mm.al physical e:i:am1-
nat1on of officers in January, 1929, he found accused underweight a.nd 
suffering fr<Jl1 certain physical defects a.nd"q'l2ite nervous" (R 192). He 
thereafter Jlla.de numerous professional calls on accused prior to llay 23, 
1929, and found accused "becoming more nervous"• Witness ad.vised a pro
longed leave but accused would not take it (R 193). On !lay 23d, witness 
was called to headquarters at Fort Wadsworth and there found accused in a 
very nervous aondi tion with "absolutely no control of his arms or legs; 
he could hardly walk", and his pulse was 160 per minute. He had, on May 
21st or 22d, treated acac.sed for an inj'llry to his leg (R 194, 195). 
Witness believed that from t'.ay 23d. on, dlle principally ta, his nervous 
and mental con:lition accused was not ca:rnble of exercising normal j'lldg
J'Snt and mental acumen (R l98). .Accused was suffering from diseased 
tonsils (R 192) am in witness' opinion the absorption of pus therefrom 
might have hnd an adverse mental effect (R 199). Witness identified in 
court a clinical record coveril:lg accused's trea.tne nt at the station hos
pital at Fort Totten which contained the following: 

"3• Hysteroid statg, inanifested by tremor, excita
bility, vertigo, tachycardia, cardiac palpitation, er
&ggeration of tendon reflexes, insomnia, a.nd alterations 
of visual color fields; cause '12ndeterm.1ned. 

4. Under observation for roontal disease. No 
symptoms of mental disease found present during this 
period of hospitalization•" (R 202). 

Witmss testified. that "hysteroid state" is similar to hysteria which may 
be n-:a.nifested. by "a dream state••, a condition in which "the patient a.p
rn,rently goes along in a normal nanner bUt is really confllsed •••in 
sort of a day dream" (R 203). Under such conditions a. person might do 
things which, at a later day, he would be wholly unable to account for 
(R 203, 204). A man suffering from a "hysterical attack'' is not respon
sible for his actions (R 205). \'Ii tress, who bad had e}..'})erience as a. 
psychiatrist (R 193), had never observed any evidence of mental aberra
tion or dream state in accused (R 206). }_side trcm his "increasing ner
vousness" during the period of witness' o"bs~a.tion accused did not evi
denoe any mental abnormalities (R 212). Witmss believed that a.t tbe 
time of trial accused was mentally normal (R 213). In connection with 
the testi.I;J.ony of this witness, the defense counsel stated that it was 
not intended tba.t an issue of insanity be raised (R 217)• 

5. In rebUttal there was introduced by the prosecution a report of 
a board of r.-edica.l officers appointed to examine into the mental condi
tion of the accused (Ex. 10) • The boa.rd found tha. t accused 
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"suffers f'r~m no riental defect or dera.nge~ent na.rking him 
as either temporarily or permanently abnori-nl or peculiar 
f'ran the medical point of viewt that tl:ere is no feature 
of a.bnor~.ality vihich renders him not susceptible to ordi
nary hUL"El.n motives or appreciation of right or wrong or the 
nornnl control of his actions. The boa.rd finds that he is 
capable of conducting his defense intelligently and is of 
the opinion that the a.caised's nent:u. condition at the time 
of the a.ct alleged is the same as it is at present•" 

l!a.jor Frank H. Dixon, 1'..edioal Corps, an m..1>erienced psychiatrist and tl. 
Lember of the boa.rd, t~stified in substantiation of the report of the 
boa.rd ( R 222) • 

Accused testified 1n surrebutta.l that he saw the nembers of the board 
of medical officers above referred to on but one occasion (R 233, 234). 

6. :'he evidence shov,s that at the time and place alleged in the 
Specification, Charge 1, a.caused :!)resented to Lieutenant l'.:oComey as 
Con,,anding Officer of Headquarters lnttery, 5th Coast .Artillery, the vouch
er for $77.20, purporting to bear the signature of Lieutenant Bealle Ac
cu:,ed, in his testimony, denied that he told 1:cCoin&ey that he had paid the 
a.mount of the voucher to Beall, but in view of the wording of the voucher 
reciting receipt of the ~oney, the testimony of llcCoEsey as to what was 
actually paid, the fact that accused asked that the check in pa.;yrent be 
made in his favo~, the .:fact that in his subsequent letter to llcCon'!Sey ac
cused stated that he had reco"l'ered the ar::ount involved froni Beall, and all 
the other circ':lmstances in the case, the court w_,s justified in finding 
that accused did in fact, directly or by necessary inference, 'pretend that 
he had p,.id the ar~unt of the voucher to Beall for the purpose stated in 
the voucher• That the voucher and the pretenses were false is clearly 
proven and u.ncontradicted. With resµ3ct to accused's knowledge of the 
falsity of the pretenses, he contended at the trial that the voucher was 
submitted in good faith and in ignorance of its false nature. ait did 
the court err in rejecting this contention as unworthy of belief? Accused 
not only :p::.-epared the voucher in question at a tiJie at which be must have 
lmown, as was the fact, that he had already nade a rationing settlenent 
covering a substantial p&riod included in the voucher and the only period 
dnring which his detachment was rationed with Company I, 16th Infantry, 
but :9repared it at a titm at which no demand had been nnde upon him and 
no suggestion of 1.lidebtedness advanced. He did not consult the cor.ipa.ny 
commander of the organization to whom the purported indebtedness was to 
be p,.id, a. thing whioh in the ordinary course of such transactions would 
assuredly be done. The signature to the voucher was in fa.ct forged and 
ac<:i'used'a possession of the.forged instrunent without any convincing ex

•planation thereof is in itself a c:l,.rcumstance suggestiv& of forgery of 
tbe signature by accused. In presenting the voucher to 1:cCor:1sey accused 
st~ted, or at least created a definite ir.lpression in~cConsey's mind, 
that the roney had theretofore been paid to Beall. The proceeds. of the 
vouober obtained from l:cCo:msey were promptly deposited to accused •s 
personal credit at a time at which his bank account was overdrawn. 'l!he 
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proceeds of the check r;ere not paid to Beall and no effort was nnde to 
pay him• Accused's ex:plana. tion that he had money in his possess ion am 

· intended to ~ny it to Beall is not convincing under all the circ'l:mBtances 
of the case • .Accused stated at the trial th'.::.t within.a few days after ob
taining the check from llcComsey he discovered th.rough his own nental pro
cess that his detachment was not indebted to Company I and that there~fter, 
he intended to return the :proceeds of the l.cComsey check to that officer. 
fut he saw and wa.s with ~cComsey on wy 21st and on May 24th for con
siderable periods and failed to mention the transaction. It is true that 
accused was doubtlessly under stress on these two days but it is not 
reasonn.ble to assm:e that had he actually intended to do so he would have 
forgotten, 'llnder all the circw:cstance~:, to return the rioney to llcComsey. 
He did not coMltllnicate with ~cCor:sey concerning the transaction until 
the latter brought the matter to his attention by a letter which may have 
suggested to accused that the transaction was under suspicion, whereupon 
accused urged return of the voucher, a proceeding which accused sought to 
explain but which, of course, was unnecess3.rY and irregular from the 
standpoint of the orderly handling of the Headquarters lnttery :f'nnd. In 
this letter, ~oreover, accused adrlittedly made false statements in ex
planation of his request for the return of the voucher, His personal 
check nailed to 1:ccor.1Sey with the letter bore a date on which accused •s 
account was overdrawn. The Bon.rd of Review believes that a conclusio1i 
of accused's guilty knOivledge and of his deliberate intent to defraud, 
as is errbodied in the findings of guilty, cannot, on the evidence, be 
escaped. 

\'/ith respect to the forgery and uttering of the forged voucher, as 
charged in the specifications, Cbarge II and III, respectively, considera
tion of the evidence leaves no reasonable doubt of accused's guilt• The 
hn.ndwriting expert was una.ble to testify that the I ignq.ture purporting to 
be that of Lieutenant Beall was written by accused, but, as with the pr eQeding 
specification, the circumstances compel the conclusion that it was either 
written by him or with his :f'Ull knowledge and at his instigation• 

In the opinion of the Board of Review, the evidence is legally suf
ficient to support the findings of guilty. 

7. The .A:rrrry Bagister contains the following with respect to ac-
cused's servicei 

"Pvt. and pvt. 1 olo c.A.C. 6 Jlay 17 to 10 Deo• 17; 
capt. c.A.c.u.s.A. 7 Apre 19; accepted 26 Apr. 19; hone 
dis. 30 June 20.--2 lt. c.A.c. 26 oat. 17; accepted 11 
Deo. 17; 1 lt. (temp.) 26 Oot. 17; 1 lt. 9 Feb. 18; capt. 
ll J.:ay 21; (a) 1 lt. (NOV• 18, 22); Capt. 28 Dec. 27.• 

8. The court was legally cons ti tttted. No errors injuriously affect
ing the substantial rights of the accused were conmitted during the tria.le 
In the opinion of the Board of Review the record of trial is legally suf-
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tioient to support the findings a.Di sentence a.nd warrants confirna tion 
thereof. 1)18I!lisaa.l is mandatory for violation of the 95th .Article of Viar, 
and is authorized for violations of the 93d and 96th .Articles of Ware 

~e~ Advocate. 

~~· Judge Advocate. 

~ Judge Advocate, 

To 1'he Judge Advocate General. 
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Will DEPARTMENT, 

I». the Oftiee of The Judge Adncate General., 
· Yiaahingt~n, D. c. 

Mill tary--Justice 
· C.Jl. 189658 

FEB 101930 

U N I T E D S T A. T E 8 } SECOND CORPS AREA 
l 

n. ) Trial lly G.C.M., convened at Fort 
) !otten, New York, December 10, 1929. 

Private HARRY J. HAWKINS ) Dishonoraltle discharge, suspended., 
(6102768), Headquarters ) and one (1) year'• confinement. 
Battery, 62nd Coast Artil-) Disciplinary Barracks. 
le17 (AA). ) 

OPINION by the BOARD OF REVIEW, 
llcNEIL, BURNS, and HOO°V"'...Ji, Judge Advocates. 

ORIGIN.AL EXAMINATION by FRANRI.IB, Judge Advocate. 

1. The record of trial in the case of t.1'1e s0ldier named above having 
been examined in The Judge Advocate General's Office and there found legally 
insufficient to support the findings and sentence, has been examined by tha 
Board of Review and the Board submits this, its opinion, to The Judge .!d.vocato 
General. 

2. The aooued waE: tried upon the following charge and specification -

CHARGE, Violation of the 58th Article of war.· 

Specifications In that Private Harry J. Hawkins, 
Headquarters Battery, 62nd Coast Artillery, (AA.) 
did, at ~'Ort Totten, New York, on or about October 
14, 1929; desert the service of the United States 
and did remain absent in desertion until he was a:p-, 
prehended at New York City on or about November 2, 
1929. 

The accused pleaded not guilty to, and was found guilty of, the Charge and. 
Specification. No evidence of previous convictions was introduced. He was 
sentenoed to dishonorable discharge, forfeiture of all pay and allowance• 
d·.1e or to become d':le, and cmfiner.ient at hard labor for OI!e year. The review
ing aut.nori ty approved the sentence, direote:.1 its execution, but suspended the 
disho1.orable discharge, and designated the Atlantic Branch, United Statea 
Disciplinary Barraeks, l!'ort Jay, New York, as t:be place of confinement. The 
sentence was r,ublished in General Court-:.:artial Order No. 6, Hee.dquartera 
Second Corps Area, January 10, 1930. 

http:FRANRI.IB
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3. The nidence shows that accused, a recruit, absented himael!' with
out leave from his station at Fort Totten, Ne1T York, on October 14, 1929 
(Ex. 1), and remained absent until apprehended by a civil police o.fticer in 
New York City on November 2, 1929. At the time of apprehension he was 
dressed in uniform (R. 11,12). About two weeks before h~ absented himael!' 
without leave, accused went on pass for the purpose of visiting his wife, who 
was about to be confined; and a fer, daya later obtained a further pass upcm 
hia 1tatE111ent that the child born to his wife had died (R. 13) •.Atter he 
had been absent without leave .for •sometime", an officer of hi• batteey re• 
ceived a telephone meaaage from a person who stated that he 1'8.8 accused•• · 
brother-in-law, and that accused had been ill but would be.returned to hi• 
poat in about two daya. The First Sergeant of the company reported to the 
officer that he also had reeeiTed a similar telephone message (R. 9,10). 

Accused testified that he enlisted on August 7, 1929 (R. 17), and that 
while at Fort ~locum as a recruit he was married, havirg .first obtained per
mi11ion to marry from his co.mpany commander. He enlisted .for Hawaii, but 
at'ter hie marriage he was transferred at his wife's request to Fort Totten. 
This Y<&.S sometime in September (R. 17 ,18). On Sunday, October 13th, having 
gone "home for dinner", he telephoned his Wife• s mother• s home and learned 
that his wife was ill and "needed.. him, whereupon, knowing that there would 
be no one at the battery .from 'Whom he could obtain a pa.as, he went to hi• 
wife, .found her "very ill 8Jld naturally it was my place to stay with her.w 
He asked his brother-in-law to telephone and report his wife's sickness (R.16). 

, He rem.a.ined in uniform and at his pa.rents I home, the address given on enlist• 
ment, during part of eTery day during his absence (R. 16). 

4. The undisputed evidence shows that accused, a recruit, was absent 
without J.eave for a period of twenty days, and that during his absence he was 
near his post and available at the address o.f his pa.rents given by him on en• 
listment. He remained in uni1'orm during his absence and was in uniform when 
apprehended. He explained his absence by stating that it was occasioned by 
hia wife• s illness. During his absence telephone mesaages prompted by him 
which were indicative of his 11hereabouts and expressed an intention to retm-n, 
were received by his organization. The only evidence that he intended te 
quit the aerviee rests in 'Whatever inferences may be drawn from accuaed'• 
absence without leave for a period o.f twenty days, and fraa hi• failure to 
return until apprehended near his station. The Manual tor Courts-Martial 
states that 

"I.f the condition ot absence without leave is much pro• 
longed, and there ia no satisfactory explanation ot it, the 
court will be justified in in.ferring :from that alone an in
tent to remain permanentl7 absent•••.• 

- ~ 
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Was the absence in this case "much prolonged" and not satisfactorily e:xplainsd 
within the meaning of the Manual? The Boa.rd ot Review ia convinced that the 
absence cannot be deemed "prolonged" when viewed in the light of all the cir• 
cumstances of the ease, and that it was satisfactorily explained by uncontra.
dioted evidence apparently worthy of belief, and corroborated in several 
particulars .. Mere absence without leave for twenty days under circumstances 
such as are here shown, though terminated by apprehension, is not sufficient 
to form. th~ basis of a reasonable and legally justifiable inference of intent 
to desert. 

In c. M. 120894, Allen, the Acting Judge Advocate General s!.id with respect 
to a conviction for desertion at Camp Funston, Kansas, on July 15, 1918, ter
minated by apprehension at Kansas City, W.ssouri, on July 31, 1918: 

M • • • There is no evidence to show that he intended not 
to return, 'Which is the gist of the offense charged. The 
mere fact of unauthorized absence without leave is not either 
conclusive or even pr:bt.a ~ ~idence of the requisite intent 
to establish desertion. Mere length of absence is, by itself, 
of little value as a test, for a soldier who has been led away 
by indulgence in drink, or in drugs, as in the instant ease, 
may be absent sanetime without any thought of becoming a de
serter 0Vinthrop, 2nd Ed. - Vol. II, p. 986, and note 4). 
Because of the lack of proof of intent to desert, accused 
should have been found guilty of absence without leave;•••.• 

Again, in a ease in which accused absented himself without leave at Fort Leaven
worth, Kansas, on September 3, 1918, and remdned so absent until his appre
hension at Leavenworth, Kansas, on October 9, 1918, and in which he was found 
guilty of desertion., the Judge Advocate General stated: 

"The ta~ that the accused was apprehended and had been 
absent a. month and aix de.ya are not sufficient to show that 
he went absent with intent not to return or that he e.ftenrarda 
entertained such intent. It follows that the record is not 
le~lly sufficient to sustain the findings•••." (C. M. 
123404, Sta.ndlea). 

Inc. M. 125904, Moore, another war-time desertion ease, the Acting Judge Ad• 
vocate General stated: 

"The evidence is insufficient to sustain a conviction ot 
desertion. It cannot be said that a.n unexplained absence 
without leave for eleven (ll) days, even when terminated by 
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apprehension, constitutes desertion as a matter ot law. It 
is undoubted that absence without leave may be 10 prolonged 
that., unexplained and terminated by apprehension., it may be 
said., as a matter of law, to constitute desertion. ~uch a 
result, howe-ver, the law does not cm.pel in the present ca.ae." 

There being no 8Tidenoe .from which the court might reasonably conclude 
that accused intended to desert it .follows that the record is legally sutficient 
to support only a,o much ot the findings ot guilty as inTolves .findings ot ab
sence without leave for the period alleged in the specification, the maximula 
authorized punishment tor which u fixed by paragraph 104 o of the lla.nual .for 
Courts-Martial., is confinement at hard labor for sixt7 days and forfeitlire ot 
two-thirds ot his pay per month tor a like period. 

5. For the reasons stated, the Board of Review is of the opinion that 
the record of trial is legally sufficient to support only so much of the .find
ings of guilty as involves findings that accused did, on October 14, 1929., at 
the place alleged, absent himself' without leave and remain absent until ap
prehended at New York City on November 2, 1929, in violation of the 61st 
Article of War; and legally su.ff'icient to support only so much of the sentence 
as involves coni'inement at hard labor for sixty (60) days and for.feiture ot 
$14 per month for a like period. 

To The Judge Advocate General. 
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WAR DEPARTw:NT 
In the Office of The Judge Advocate General 

Washington, u. C. 

Board of Review 
c. M:. No. 189682 

U N I T E LJ S T A T E S ) NINTH CORl'S AREA 
) 

vs. ) Trial b;y G. C. U., conTened at Fort Mac
) Arthur, California, Uecember 6, 1929. 

Frivate ROY W. MYERS ) Dishonorable discharge (suspended) and 
(6532384), Campany H, 7th) eonf'inement for one and one-half (li) 
Infantry. ) years. ):le.cific Branch, Disciplinary 

) Barracks. 

HOIJ.>ING b;y the BOARD OF REVIErf -
McNEIL, BURN~ and HOOVER, Judge Advocates. 

ORIGINAL EXAMINAT!ON b;y FENN, Judge Advocate. 

1, The record of trial in the case of the soldier named above having 
been examined in the office of The Judge Advocate General and there found 
legally insufficient to support the findings and sentence, has been examined 
by the Boa.rd of Review and held to be legally sufficient to support the find
ings and sentence. 

2. To prove desertion on August 31., 1929, while en route from March 
Field, California, to Vancouver Barracks, Washington, as alleged, there wa.•. 
introduced in evidence an extract copy of the morning report of Company,H~ Tth 
Infantry, Vancouver Barracks, Washington, containing the following entries: .· 

..September 1929 
12th Pvt Roy W. Myers, trfd from Air 
H.J.P.H. Corps, March Field, Calif., and asgd 

to Co. u.s. enroute since Aug 31/29 
H.J .P.H. 

September 1929 
13th Pvt. RoyW, Myers, D.S. to A.W.O.L., 
H.J.P.H. Aug 31/29. H.J.P.H. 

October 1929 
2nd Pvt Myers A.W.O.L., to desertion 
H.J.P.H. H.J.P.H." 
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Though the recital, under date of September 12th, that accused was transferred 
from March Field was not competent to establish that fact inasmuch as it was 
obviously derived from other than actual knowledge or another original source 
(had it been derived from another original source the failure of the defense 
to object thereto might be regarded as a waiver, paragraph 117 ~, M.C.M.) 
there is nothing in the recitals or elsewhere in the record to indicate that 
accuaed was not so transferred, that he was not assigned to Company H, 7th 
Infantry, or that it was not his duty to be present with that organization 
at the time of the alleged absence. Omitting from consideration the entry 
reciting transfer, the remaining entries sufficiently show that acO'U:sed was 
assigned to and did not in fact report for duty with Company H, 7th Infantry, 
aa it was hi.a duty to do. '!'here being nothing in the record tending to im• 
peach these remaining entries, it mu.st be presumed that they were regularly 
made in the course of due administration of the organization to which they per
tained. They show, prims. facie, absence without leave. 

Inc. M. No. 185932, Stinner, a case in which accused was shown to 
have been enlisted at Pittsburgh, Pennsylvania, and furnished transportation 
to Fort Slocum, New York, the Board of Review .held that an entry from a morn
ing report of the Depot Force Recruiting Service at Fort Howard, Maryland, 
reciting accused's absence without leave "en route to join" was incompetent. 
The Board said -

"'nhile in the ordinary case it might properly be in
ferred from similar morning report entries that accused 
had been assigned to duty with and ordered to proceed to 
the Depot Force Recruiting Service at Fort Howard, the com
petent evidence in this case indicates that he was not or• 
dered to proceed to Fort Howard but was issued transportation 
to Fort Slocum, New York. Under the facts in this case, the 
morning report entry is not sufficient to shaw e.bsence without 
leave and the record is therefore not legally sufficient to 
support the finding of guilty of desertion under this specifi
cation." 

Views substantially to the same effect were expressed by the Board of Review 
in c. M. No. 187262, Hudson,· a oase in which accused was shown to have been 
enlisted for Infantry, 8th Corps Area, and in which a morning report entry 
from the "Post Recruiting Office, l''ort Sam Houston, Te:xa.s" (an organization 
not carried in the Arm:y List and Directory and the existence of which the 
court could not judicially notice) reciting absence without lea.ve en route 
to join, was introduced to prove absence without 1eave. But these cases 
are to be distinguished from that now under consideration. In both the • 
Stinner and Hudson cases irregularity in the morning report e~tries was 
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suggested by the evidence tor the prosecution, the morning report in the 
Stinner case having been rendered by an organization other than that to 
which accused had been furnished transportation, and in the other case by 
an organization to which it could not be assumed accused had been assigned 
in the regular course of military administration. 

Morning report entries do not and are not intended to recite all 
preliminary or intermediate facts forming the basis of the authority tor 
ma.king them, and their administrative regularity must be and is presumed. 
For example, it is presumed, in the usual case, that the soldier was duly 
transferred to and assigned for duty with the organization from which the 
report reciting his absence without leave com.es. It is only when the 
accuracy or regularity of the recital is impeached that the presumption 
falls. 

, Judge Advocate. 

Judge Advocate. ~: Judge Advocate. 
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W.AB DEP.AmliENT 
In The Office Of The Judge .Advocate General 

Washington. 

N111tary Justice 
c.11. Ro• 189741. 

U N I !I! E D S T A !r E S ) SEVENTH CORPS .AR&A 
) 

vs. ) Trial by G.c.11. convened at 
) The Cavalry School, Fort Riley,

Private ntlBERT E. l1ULKEI ) Ea.nsaa, January 2, 1930. Dis
( 6368164), Detachment, ) honorable discharge and confine
ltedioal Department. ) ment for three (3) years. Disci

J plinary Barracks. 

HOLDllG by the BO.ARD OF REVIEW 
J!oNEIL, BJBNS and HOOVER, Judge .Advocates 

ORIGINAL EX/il:INATION by 1IOFFETT, Judge .Advocate. 

1. !rhe accused was tried upon the following charges and specifi
cations: 

ClIAIGE I: Violation of the 58th Article of \Va.re 

Specification: In that Private Hubert E. L"Ulkey, Medical 
Department, did, at Fitzsimons General Hospital, Denver, 
Colorado, on or about the 6th day of September, 1929, 
desert the service of the United States and did remain 
absent in desertion until be surrendered to civil au
thorities at Emporia, Kansas, on November 16, 1929. 

CRAIGE Ila Violation of the 93rd Article of War. 

Specification: In tbat Private Hubert E• l!Ulkey, ~edical 
Department, did, at Fitzsimons General Hospital, Demer, 
Colorado, on or about September 6, 1929, feloniously eI!l"' 
bezzle by rraud.Ulently converting to his own use, one 
Govel'!ll!lent check, of the value of ~75.00, the property 
of :Ed.ward J. Xernagban, formerly Priva. te, Service Co., 
20th Infantry, entrusted to him by the said Edward J. 
Kel'l\<\gha.n for cashing said check by Private Rabert E. 
J.iul.key. 

He pleaded not guilty to the charges and specifications and was found 
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guilty of Charge I and its Spe9ification and guilty of Charge II and its 
Spf)Oification except the words and figures "one Government check o{ the 
value of $75.00", substituting therefor the words and figures"$70.00 ot 

- one GoverilI!lent check of the value of $76.00''• Ev1denoe of one previous 
Conviction by sumrr.a.ry court""11'lartia.l for being dr'llnk and disorderly in 
barracks, in violation of the 96th Article of War, was introduced. He 
was sentenced to dishonorable discharge, forfeiture of all pay and allO'i'l
ances dne or to become due and confinerr.ent at hard labor for five yeara. 
The reviewL"lg authority approved the sentence bUt remitted two years of 
the confine:ir.ent imposed, designated the Pa.oific Branch, United States 
Disciplinary Barracks, Aloatra.z, California, as the place of confinelil8llt, 
and forwarded the reoord ~suant to the provisions of .Article of War 
5~. 

2. The evidence sh01,vs that on or aboa.t September 6, 1929, F.d.wa.rd 
J • Xernagha.n, formerly Private, Service Company, 20th Infantry, then a 
patient at Fitzsimons General Hospital, owned and possessed a United 
States Treasury check No. 89151, payable to Kerna.gban in the sum of 
$7s;oo. Accused on th::i.t e.a.te requested of Kernaghan a loan of t,2.00. 
The latter replied that if accused would cash the $75.00 check and pur
chase ·a carton of cigarettes a.nd two ml:€a,zines for him Xernaghan wo'llld 
permit accused to retain ~5.00 of the proceeds of the check as a loan. 
With this unierstanding accused took the check and departed but did not 
return with the money and was not seen again by Kernagha.n. Accused was 
not authorized to use any of the proceeds of the check other than the 
$5.00 loanec!. him by Kernagha.n (R a, Ex. D) • After thus sec'llring pos
session of the check accused went to Sergeant James E. Pickering, 1:edi
oal Depa.rt1mnt, and told him tllat Kernagban ba.d given him a check to be 
cashed. but that the bank would not cash the check 'llntil accused was 
identified. Pickering then accompanied accused to a bank and after 
identifying him indorsed the check, which was for a reenlistn:ent bonua. 
The check bore Xernagha.n's and accused's indorsements. The bank cashed 
the check and when last seen by Pickering accused was in the bank in . 
possession of the $75.00, proceeds of the check (R a, Ex. C). At 7 P.Y., 
September 6, 1929, accused absented hirr~elf without leave (Ra, Elcs • .A., BJ 
and remained in that status until he surrendered at Dnporia, Eansas, 
November 16, 1929. At the time of his surrender accused was attired in 
civilian clothing. He stated to the apprehending officer that he had de
serted the service at or near Denver and ha.d been 1n Chicago and other 
eastern cities prior to his arrival in fuporia. (R 8, Ex• E) • 

Acoused elected to rem.in silent before the court (R 9). 

3p By the Specification, Charge II, it is alleged that accused em
bezzled the certain check described therein, while the evidence shows 
and the court found that it was pa.rt of the proceeds of the check rather 
than the check itself that accused fraudulently converted to his own use 
and benefit. This variance between the allegation of embezzlement of the 
check and the findings of embezzlement of inrt of the proceeds thereof 
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11lust be held to be fatal to the conviction since ernbe:::zlement of persoml 
p:i.·operty is an offense se1:arate and distinct from embezzle03nt of the 
proceeds of the property (c.~. 186571, Simmons; State v. Crosswhite, 32 
s.w. (110.) 991; People v. Di.vis, 110 N.E. (111.) 9; 20 Corpas Juris 
479). As stated by this Board in the Sir.n9ns case (C.J.!. 188571): 

"It is elel:l8ntary that an accused cannot legally he 
found guilty of offenses distinct and separate from those 
clJarged (Para.graph 78c, 11.c.11.) • • • The injurious effect 
of such variance upon the substantial rights of the accused, 
within the tieaning of the 37th .Article of War, is self
evident." 

It follows tba t the record does not legally support the findings of guilty 
under Charge II and its Specification. 

The evidence sufficiently shows that accused absented himself without 
leave on Septerr~er 6, 1929, and remained absent until his surrender on 
November 16, 1929. In view of the duration of his absence and the ciroum
st:1nces under which he absented hinself, together with his statements at 
the ti.n3 of ap_prehension, the court was fully justified in finding. that 
he intended to desert. The essential elements of the offense of desertion, 
as charged in the Specification, Charge I, a.re established. The maximam 
sentence authorized by Paragraph 104o of the l!anual for Courta-:ta.rti~l 
for the offense involved in this clnrge and specification, that is, de
sertion.terminated by surrender after an absence of more than sixt, da.ya, 
is dishonorable discha~ge, forfeiture of all pay and allowances dU~ or 
to become due and confinement at hard labor for one and one-half years. 

4. The charge sheet shows accused enlisted SeptembQr 20, 1928, with 
no prior service; and that he is 23 years of age. · 

5. For the reasons hereinabo,e stated, the Board of Review holds 
the record of trial legally sufficient to support the findings of ga.ilt7 
of Charge I and its Specification,but legally insufficient to support the 
findings of guilty of Charge II and its Specification, and legally suffi
cient to supp~rt only so much of the sentence as involves dishonorable 
discharge, forfeiture of all pay and allowances due or to become dne and 
confine1r.ent at h.n.rd labor for one and one-half years. 

__·.___...,/.,/!~·=-.a...,,,....-...~·_,_·__~·~~-,.-~----Judge Advocate • . 
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·;;J,Jt DEPJJ1'l!JE!::T 
In the Office of The Judge .Advocate General 

Vlashington, D. c. 

Uilitery Justice 
C. H. No. 1698~ 

UNITED STATES ) 
) 

vs. l 
) 

Private ELli1ER A. ~ALCHER ) 
(6801871), Company K, 2d l 
Infantry. l 

l 

SIXTH CORPS Ai"1FA. 

Trial by G.c.1:., convened at Jef
ferson Barracks, l\Iissouri, rovem
ber 12, 19~9. 'Dishonorable dis
charge and eighteen (18} months 
ccnfinement. :Disciplinary Bar
rackS. 

HOLDING by the BOA.'ID CF REVIEW 
r.IcNEIL, BURI'S and HOOVER, Judge Advocates. 

0RIGIKAL EY-..A:i!H:ATION by .BA.LC.AR, Judge Advocate. 

1. The record of trial in the case of the soldier named above has 
been e:xsnined by the :soard of Review and found legally sufficient to sup
port the findings of guilty of Charge I and its ~ecification and the sen
tence. 

,. By the Specification, Charge II, accused was charged with escape 
!rem oonfinement, in violation of the 69th Article o! ~ar. He was found 
gtiilty as oharged but the reviewing authority in his action approved only 
10 much of the findings of guilty of this Charge arii Specification as in
volved a finding that aoaused, a prisoner on parole, did, at Jefferson Bar
racks, Missouri, on or about the date alleged, break his parole by leaving 
the post without proper authority, in violation of the 96th Article of War. 
The offense of breach of parole substituted by the reviewing authority is 
not a lesser offens• included in the offense ~escape from confinement as 
charged and found by the court {c. M. No. l4868Z. Rieb). It fo llov,a that 
the reoore of trial is not legally sufficient to support the findings of 
guilty of Charge II and its Specification as approved by the reviewing au
tboritJ. 
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3. For the reasons stated the Board ot Review holds the l"eoori. of 
trial legally insufficient to support the finding• ot gttilty of Charge II 
a?Ji its Speoificat~on btlt legally au:ff'1o1ent to support the eentence, 

-C~ , Judge ,A.dvoc.at••~ 
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WAR lIBPAR'.l!IBNT 
In The Office Of The Judge Advocate General 

Washi}l;ton. 

Military Justice 
c.11. No• 190175• 

UNITED STATES ) UNITED ST.:.TES 11111T,W A.CLJIDH 
) 

vs. ) Trial by G.c.11. convened at i'/est 
) Point, New York, Ja.lllu.ry 27, 1930. 

Cadet .MILAN A. G. WEBER, ) Suspension until January l, 1931. 
Fir1t Claa~,United States ) 
Corps of Cadets. ) 

OPINION by the .BO.'JID OF REVIE','/ 
McNEIL, llIBNS and HOOVER, Judge Advocates 

ORIGIN..lL EL\1". Il:UTIOU by :b"'R.NKLilr, Judge .Advocate 

le The Board of :Review bas examined the record of trial in the 
case of the cadet named above and submits this, its opinion, to The 
Judge i~dvoca.te General• 

2. Ac®sed was tried upon the following charge and specific:3.tion: 

CHAfGE: Violation of the 95th .Article of Vla.r. 

Specifica.tiont In that Cadet l,:ila.n A.G. Weber, First Class, 
United States Corps of Cadets, did, at West Point, new 
York, on or about the 3rd day of Janun.ry 1930, in the 
presence of Cadet Charles c. Cloud, Jr., First Class, 
United States Corps of C:idets, alltging at the time and 
place that he was delivering a message to First Lieutenant 
Inniel De Biu"deleben, Cavalry, a tactical officer who was 
then n:aldng an official inspection of Cadet Weber's room 
in barracks, address the following disrespectfUl, vulgar 
and obscene language to the said Lieutenant De 1!a.rdeleben, 
namely, "Screw you. You son-of-a-bitch. Fritz Breidster 
also told me to tell you to go to hell," or vrords to tbat 
ef:tect, to the scandal and disgrace of the military service. 

http:Janun.ry
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He pleaded not guilty, and was found guilty of the specification except 
the words "to the scandal and disgrace of the military service," sub
stituting therefor the words, "to the prejudice of good order and military 
disc~pline," of the excepted words not gnil ty and of the substituted \70rds 
gnilty, not gnilty of the charge, but guilty of violation of the 96th 
..A:iticle of War. No evidence of previous convictions was introduced. He 
wa.s. sentenced "to be suspended, without pa.y and alloWJ.nces, for one year, 
at the expiration of which time he will join the then first class•" The 
reviewing authority approved only so much of the sentence "as involves 
suspension without pay and allov.ances until January 1, 1931; at the ex
piration of which time he will join the then first Class", and forwarded 
the record of trial for the action of the President under the 48th .Article 
of War. 

3. The evidence shows that on tbe evening of January 3, 1930, 1st 
Lieutenant Ihniel De Ila.rd.eleben, a tactical officer, was ma.king an ordinary 
evening inspection of the cadet barracks occupied by the Second Battalion 
of cadets (R 6) • .Accused and his roommate, Cadet Charles~. Cloud, Jr., 
First Class, occupied one of these rooms. After inspecting tbe room, 
Lieutenant De lhrdeleben tu.mad and started to close the door when Cadet 
Weber said to him, "Sir, may I make a statement", whereupon Lieutenant 
Do Bardeleben tur~d and facing the accused, indicated by his manner that 
the penniss ion had been granted. Accused then said, "Screw you. You 
son-of-a-bitch. Fritz Breidster also told me to tell you to go to hell•" 
(R 5, 9). These words were said "in a rather determined voice" but with-
out "any sullen spirit or any spirit of resentment." Lieutenant Delhrdeleben 
thought accused's attitude was OIB of familiarity, or, as it is expressed 
in the Corps, "blase" (R 9). Lieutenant De:Ba.rdeleben was "considerably 
surprised" and said nothing for a few moioonts (R 11). Then speaking in a. 
"calm, low, mellow voice" (R 6), he said 

"Mr• Weber, 1 am surprised. I think that I have a sense of 
lnunor. I fail to see anything f'lmny about anuthing you told 
me in your message. You displayed extremely poor 4udgment. 
Let me give you some advice. Never repeat any such state
ment as tha.t to any one at any other time•" lR 11). 

Lieutenant De Bardeleben felt that accused was delivering to him "an in
sulting, disrespectful and obscene message" from another, bUt he did not 
feel that there was any personal feeling on the pa.rt of accused involved 
in the roossage lR 13). Mr. Cloud, accused's roormnate, had no intimation 
that accused was going to deliver such a message, and accused had never 
spoken to him about it lR 6). After Lieutenant De lhrdeleben le ft the 
room, accused who was "red in the face" and "quite nervous", said to Cloud 
"That didn't go so good'' (R 7-6). 

Lieutenant De Ba.rdeleben testified that accused was 1st Seegea.nt of 
the company of New Cadets, which he comnnnded the past summer and that he 
rated him very highly. .Accused was also a cadet lieutenant in the company 
of v,hich be was tactical officer in September. Their relations hsd always 
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• 

been satisfactbtY and there had been no 111 will or 111 feeling between 
him and acoused (R 9-10), nor bad there ever been a:IJ.Y familiarity between 
them (R 12) • Fritz Breidster is a classmate of his, a graduate of the 
.Academy in the class of 1923. He resigned shortly after graduation. .At 
West Point, he was captain of the J;;rmy football team, First Captain of the 
CorpJ of Cadets and President of his class. l!'or three years he and 
De Ba.rdeleben were roombers of the same cadet company, and goOd friends, b'o.t 
no1; "boon" companions. He ba.s not seen Breidster since the day of gradua
tion and ba.s had no correspondence with him except of a semi-official 
cha.ra~ter on class matters (R 10, 12) • 

• 
J.oaused testified tha.t he first met Mr• Fritz Breidster at the liilwaukee 

Athletic Club about three years before and, knowing tba.t he h3.d been First 
Captain, Captain of the Football Team, an All .American for two years, Captain 
of several other athletic tea.ms at the Academy, President of his olass and 
Presi4ent of the Board of Governors, besides engaging in other activities, 
he looked up to him "as a hero•" Vlhile on Christmas leave, he met JJ.r. 
Breid.ster at a dance at the \1isconsin Gl\lb in Milwaukee on December 28, 
1929. While acoused was dancing in an uncrowded corner of the ball, Mr• 
Breiclater left his table and came over to speak to him. The convers~tio~ 
concerned the Acad8JD1' and the several classmates of ?Jr. Breidster then on 
dnty there, especially Lieutenant De Ba.rdeleben, whom iu-. Breidster referred 
to as "Good old Dan•" The conversation gave accused the impression that 
Lieutenant De Bardeleben bad been mr. Breidster's best friend at the .Aoad~ 
(R 18). Finally Mr• Breidster called the accused aside from the gi~l he 
wa.a dancing with and whispered to him, as:ting him next time he saw Lieutenant 
De Bardeleben, to deliver the message set out in the specification (R 19). 
Accused laughed and said ".ill right sir," and did not thereafter think over 
the message or the propriety of giving it (R 22). Accused, ''knowing Mr• 
Breidster and thinking tba.t Lieutenant De lhrdeleben was such a very good 
friend of Mr. Breidster a11d while knowing tba.t the words were unusual, 
didn't take 1 t for unusual between 1rr. Breidster and any of his friends." 
(ll 21). l!r, Breidster was sober at the time he gave the message (R 19). 
Accused's relations with Lieutenant De Jnrdeleben had always been "very 
harmonious", he had the "greatest respect for him," and he intended nothing 
disrespectful when he delivered the message to him (R 19). He thought it 
was a friendly gesture between :nr. Breidster and Lieutenant De Inrdeleben 
(R 21) , and 

"that there waa a very good companionship between Lieutenant 
De lnrdeleben and 11r• .Breidster, and the roossage had been 
given in such a jovial and smiling way tba.t I thought that 
being from one classmate to another it would be taken in th3.t 
very same :ma.mi.er•" (R 22). 

Aco\lSed also testified that he stood 86 in a class ot 241, had been on the 
"0" Squad football team, on the cross country team for two years, on the 
track team and on tba la orosse team for one year each. lle had a major 
po.rt in the cast ot the One Hundredth Night show dnring his Fourth Class 
year, was stage chairman last year and had written for the Howitzer and 

the Pointer. He also represented the Military Academy in a contest during 
-3--
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his Third Class ~iear when one man was choo en f'ran R:l.rvard, Yn.le, New York 
and West Point. Re had never been court-ma.rtialed, never received a.ny 
sp;3cial punishment, and had never been before the lbtta.lion Board (R 17 .. 
18). 

A stipulation covering the testimony which would be given by Waldemar 
Fritz Rreidster, if P3rsonally present before the court, contained the 
following: 

"I knew Cad.et Weber before he went to the Point, inasIIllch 
as he ca.me to me to ask several things about it. Naturally, I • 
have heen glad to see him and interested in his welfare, as one 
former cadet would be to another who came from the same town or 
district. It was only natural then on seeing him at the IB,r"'1a.t 
the Wisconsin Club that I should wa.nt to talk to him•~•••• 
I talked to him with only the friendliest spirit and I am snre 
tha.t I conveyed to him, both in my tone and in my manner, that 
any message he would imre,rt from me to anyone of my classmates 
would be in the most friendly manner. Lieutenant De Be.rdeleben 
was in my company, living on the sa.me noor for three ;years, 
and was a cadet Captain of "E" Company during the time I was 
Regimental Comna.nder. Throughout my four years, I considered Ian 
a.a one of my best friends. • • • I talked to him and asked h1m 
about several classmates a.nd on his telling me that Lieutenant 
De lhrdeleben was the one clasamate·with whom he came in contact 
mo st frequently, inasmuch as he inspected his barracks, I think 
I said, 'Well, the next time he inspeeta, please deliver a message 
to him and tell him that I send my best regards, for him to go 
to hell, and to write to me.' Inasmuch as he was danci~ with 
a yo'llllg lady, I cannot recall that I woUld have given the 
message, 'Screw you, you son-of-a-bitch,' but if I did, it was 
given in that same spirit of friendship that Inn and I· used to 
maintain. I realize these words, if I used them, and it is pos
·sible that I did, are distasteful but sometimes we overstep the 
points of our friendship and say things in a profane nanner 
that very good :friends realize are only words and have no sinister 
meaning. He asked 100 whether we were roommates but I said no, 
that we were not, but almost the same inasmuch as I was in the same 
company with Ian for three years and that in my la.st year our cC11-
tacts were daily a.nd, as I recall and hope, mes t friendly. The 
circumstances under which our conversation took place were such 
that m:, tone and manner woUld convey nothing to hiJD bllt the closest 
relatiou and :triendahip between Lieutenant De lhrdeleben and myself•• 

Captain E.W. '!Saberlalce testified that accused was an average c&(let, 
never pro:thne to his knowledge, always neat in appearance and cbaraoterbecl 
by a great deal of initil\tive; hi-a work was good :particularly at ca.np. 
Amollg the tactical officers he was considered "an average cadet" (R 13-14.) • 
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4. During the course of cross-ex.:uni:rntion by the defense of 
Lieutenant De .lhrdeleben, tho law member sustained an objection by the 
prosecution to questions apparently propounded for the purpose of showing 
that on the day following the utterance of the disrespectfUl re;.iarks, De 
Ba.rdeleben, after calling accused to his office, ma.de rer:nrkS indicating 
his intention to dispose of the matter by mn.king an adverse efficiency 
rating. The question was objected to on the grounds that it was irrele
vant and illlma.terial and that the subject matter was remote. The defense 
stated that the offer was made as bearing upon the "feelin& that was 
involved" and the attitude of De Ihrdeleben towards accused. Though the 
facts thus offered were sor:ier1hat remote, it is believed that in view of 
De Ihrdeleben's pt"~vious testimony that accused's attitude wlEn nnking 
the improper remarks was one of familiarity and rarhaps impertinence, the 
court shO'tlld h<:.ve allovJOd the questions to be answered, this for the p'lll"• 
pose of testi~ the accuracy of De 13:3.rdeleben's testimony and to this ex
tent perhaps serving as impea.cboent of that witness. In any event, in 
via.v of the clear proof that the vulgar and obscene rer..arks were actually 
m~de under circumstances rendering their utterance disrespectfUl condnot, 
wh.~tever might 113.ve been accused's intention in uttering the words, it is 
the opinion of the Board of Review that the action of the court in the 
premises was not error which inj1:riously affected tho substantial rights 
of the accused. 

5. From the testimony it is clear, and indeed accused ad.mits, tlu t, 
,mder the circumstances alleged, he au.dressed to Lieutenant De lhrdeleben, 
in the nresence of 3.nother cadet, the words contained in the sp;,cification. 
These w~rds y;ere vulgar and obscene to a degree that uttering tren under 

· tho circu:nsta.nces stated was clearly disrespectfUl, a.nd conduct to the 
prejudice of good oruer and military cliscipline in violation of the 96th 
,',rticlo of .:ar. "i/ith refei·ence to obscene la:~ua.ge, ','/inthrop at page 567, 
Reprint 1920, states: 

''Disrespect by ~ may be conveyed by opprobrious epithets 
or other contumelious or denunciatory larGuase *••Disrespect 
• • by~ ri:J.Y be e:::hibited. in a variety of modes--as by ne[.;lect
in;_; the custor.i~ry s.:..luto, by a nnrked disdain, indiffe:·ence, in
solence, impertinence, und~e fo..niliarity, or other rudeness in 
his ,1rescnce * * • • 
"It is also n'ot essential that the disres:pect be intentionp.1: 
1 failure to show a pro11er respect to the cormiander, throueh 
icnorance, carelessness, bad manners, or no r..a.nners, n~~y, equally 
with a deliberate act, constitute an offence under the .'i.rticle. 
\'/here, however, it is doubtfUl ·.?hether an act, or lo.nctta;;e, not 
~ecessarily disresJectfUl J.n.~, m:J.Y proi-ierly be treated a~ ar:iount-
1:ne to u.isrocpect, the :mir:n,s of the party becor:1cs a r:n ter1al 
inquiry • • • • ;..n intontion:J.l cli:::respect is of course r.m.ch nore 
a.c~:.wated th.'.l.:u one Y!hich is unintentioml • * *•" 

..., cl f R · t' o ev1··•ence is le.~ally sufficientIn the o:9inion of tho JJO '..r o .. ev1ew n u. _ 

to sup:port the findiTIGs 01: i:;uilty. 
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6. The Cadet Register shows that accused was admitted to the 
Military Academy from the 5th Wisconsin District on July 1, 1926, without 
prior military service, and that h<l is now 21 years alld , months of age. 

7. The court was legally constituted. No errora injuriously atteot
ing the substantial rights of the accused 1rnre committed. during the trial. 
The Board of Rniew ii of the opinion that the record of trial 1a legall.7 
suttioient to eupport the findings and sentence. 

, .Tl:ldge AdTocate. 

, .J'adge j,dTooate. 

, Judge AclTooate. 

'fo The Judge AdTooate General. 
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Wl.R DEPARTMENT 
In the Office of The Judge .ldTocate c;.neral 

Waahington, D.C. 

Mili tar7 Justice 
C • )( • No• 19<l2'9 

U N I T E D S T A T E S 

Cadet ROB:&RT TOTTEN, Third 
Cla11, United State, Corps 
of Cadeta. 

FEB 281930 

UNITED S'l'..A'fgS MILITARY ACADEMY 

Trial by G.C.ll. conTened at Weit 
Point, Ne,r Tork, Jan-iary 30, 1930. 
Suspension until January 1, 1931. 

OPINION of the BOARD OF REVIE'I' 
llcNEIL, BURNS and HOOVER, J'udge AdTocate1 • 

ORIGINAL EXAMINA.TION b7 BEER, Judge A.dYocate. 

1. The :Board of Rnie,r h&1 eDllined the record of trial in the can 
of the cadet aboTe named and 1ubmit1 thi1, it1 opinion, to The Judge 
AdYocate General. 

2. The accuaed 11111.1 tried upon the !ollo•ing charge and 1pecification11 

CHlRGEs Violation or the 96th lrticle of Yar. 

Specification ls In that Cadet Robert Totten, Third Cla11, 
United State, Corpe of Cadets, did, at Yeat Point,••• 
Tork, on or about the 12th day ot January, 1930, drink 
intoxicating liquor in Tjolation of paragraph 132, 
Regulation.a !or the United state, Military Acade1117. 

Specification 21 In that Cadet Robert Totten, Third Cla11, 
United State, Corps of Cadet1, wa1, at Yeat Point, New 
York, on or about the 12th day of January, 1930, found 
under the influence or intoxicating liquor in Yiolation 
of paragraph 132, Regulations tor the United state• 
llilitar7 Acade1117. 

The acouaed pleaded not guilty to, and •• found guilty of, the charge 
and 1peci!ication1. No eTidence of preYioua conviction1 waa introduced. 
Ht 11&1 aenteneed •to be auapended with 1011 of all pay and allowance, tor 
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one 7ear at the expiration of which period ot time he will Join the then 
third clan". !'he rniewlng authorit7 apprond 1tonl1 10 auoh of the 
1entence • • • aa inTOlTe1 1u1penaion without pay and all0Wt1.nce1 until 
Jan-aar1 l, 19Sla at the expiration of which time he will Join the then 
Third Cla11", and forwarded the record of trial tor the action of the 
Pre1ident under the 48th J.rtiole of w..r, 

~. ~ eTidence ahoYI that on the eTenina of Slinday, Jam:aar7 12, 1930, 
Jut before upper f'or•Uon of the Corp, of Cadeh at the United states 
KJ.litar1 J.oadem.7, two oa4.eh, rooamatea ot accuaed and meaber1 of hil co111.p&n1", 
ob1erTed action, of accuaed which led them to belieTe that he 11&s 1lightl7 
under the influence of' intoxicating liquor (R. SO,Sl,35), One of theae 
O&d.et,, Cadet Zit11111an, t11tified. in r11pect to accused that 

"1Pir1t I aaw he wa, Juat Ter7 1lightl7 unstead7 on hi1 
leg••• not Tt'r7 readil7 noticeable, hia amiling aoaewb&t, 
Just a bre&th odor and •1 not han been due to drinlclng. 
He •1 ban been 1ick." 

Yitne,s 1tated that the odor about accuaed .,_, a "•light strange" one, but 
that he cov.ld not 1a7 that it wa1 the odor of liquor (R. 31). The other 
roomaate, Cad.et Smith, te,tif'ied that accuaed 

"Didn't ,eem to be quite himeelt. It 11 hard to ,a, 
any particular thing that n.1 wrong with him. He Htllled 
fairly 1tead7. Hia talk was perfectly rational. It didn't 
aeem quite natural." 

'l'hia wltne11 al10 detected an odor on accuae4'• breath which he could not 
1denUf7 but which may ban bHn fron liquor. Cadet Veal, a second Clan•n, 
testified in thi1 connection that he wa.1 in rank, beside accused at ,upper 
formation and obaened that accuaed •• "a little unatead7" and •went back 
and forthtt in a manner which witneu illutrahd in court. Thil witnen d14 
not detect any odor ot liq11.0r about accU1ed (R. 29), 

Cadet Sergeant J.ppelman. a Fir1t Cla11.man, te1tified that J'lllt 
before 1upper formation on the eTening in que1tion aoneone gaTe him a me•••g• 
which conn7ed the iapre11ion that accused •• drunk: or 111, and, on that 
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account, he aaked accused to sit at hi1 table in order that Yitne11 
might obaerTe and protect him it po11ibl1. Yitnea1 aaw nothine whateTer 
that led him to belien that accu.eed na in any d9Bree under the in!luenc1 
of intoxicating liqu.or (R. 22-2S). After aupper formation, C&det !each, 
of accuaed'a compa.ey, noticed that accu.eed •• "a little paler than uaual• 
(R. 32) and asked accused how he felt. Accused replied that he did not 
teel well, whereupon witne11 lll8B81ted that he take a shower (R. 33). One 
of the roommates, Cadet Smith, te,titied that. accused took the 1hower a, 
1agge1ted, dres1ed and aat down at h11 desk for atudy a little after ?115 
P.M., a.nd a little later went to 1laep Yith hia feet on the table (R. 35,S6).
At about 8 P.Y., Yitne11 heard an officer approachiDS the room, wheregpon 
he awakened acou.aed (R. 35). Accuaed arose to his feet and "•••med to be 
perfectly all right" but aa the officer ,tarted to leave the room, accuaed 
"aeemed to loae his balance and took a aide atep. Aaide from that he seemed 
to be all right• (R. sa). Witneaa belieTed that aceu.aed was"• little bit 
slower~ in collecting hil facul tiea on thia ocoaaion than •• usual when he 
waa 1u.ddenl7 awakened (R. 37). 

First Lieutenant Philip E. Gallagher, Infantry, a tactical officer 
at the Military Acade1113, testified that at about 8 P,l!., on January 12th, 
while at.king a regular eTening inspection he entered acouted'a room after 
knocking at the door and aa accuaed arose obaernd that "he staggered 
perceptibly or noticeably a.nd it took a good bit of difficulty for hi& to 
come to the poaition of attention". W1tne11 asked aecu.aed what wa1 wrong 
but received no reply and then asked the roommate, Cadet Smith,-the 1&11e 
question where~pon Cadet Smith said that accuaed "bad not been right all 
atternoon". Witne11, having "noticed an odor of liq~or", 1uapect1d that 
accuaed had been drinking and ordered him trom the room. In the hallway, 
he ,topped and sent Cadet Smith for accuaed'• cap and overcoat (R. $8). 
At this time, while accW1ed waa at attention, he 

"was u.n1tead7. He•• ••ying. Ye walked down the 1tep1 
of barrack, going toward the guard houae. I had Mr. Totten 
by the arm aa we started down the 1tep1. It wa, 1lipper7 
at the time and I •• afraid that he might atwnble down 
the 1tepa. He laid he could make it all right hi.ml•lf. 
That'• another time I noticed a diatinct odor of liquor on 
hil breath.• (R. 38-59.) 

~-
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lritnea, took acou.aed to the Officer in Charge, Lieutenant ~er, • .l1 
the7 entered the office, witne11 a1ked acclUled if he had been drinking 
but did not receiTe a repl7. While 1t&nding before Lieutenant B7er•1 
dHk, accu.aed 1-.red n0Ucea'bl7 (R. '9). WUne11, when firat IH1Jl8 
accused• thought that he might be ill (R, ,1) but later concluded that 
hil condition•• not cauted b7 lickn111 and that he •• under the 
influence of intoxicating liquor (R, Z9). Y1tne11 belieTed that, though 
a man aroused from heaT7 aleep would not 1mmed1atel7 haTe full control 
of hie facultie1, a normal person would not h&Yt 1wa7ed nto the extent 
that Mr. Totten awayed• (R. ,oJ. 

Fir1t Lieutenant CloYia E. Byera, CAT&lry, teatitied that when 
Lieutenant Gallagher brought accused to hi• on the ennin& of January 12th, 
acou.aed did not an1Yer 1ome queation1 aaked by Lieutenant Gallagher. Y1tne11 
then looked at acouHd and obaerYed that 

~i• eye, were Yery re4 • • • h11 feet were together, 
he wa, 1tandill8 in the po11tion of attention and hi1 body 
had a Ter7 decided ,_,., more than h normal with a •• 
1tanding at the po1it1on of attention.• (R. ,1.) 

He then told accueed to wait in the hall outaide and a, acouaed left the 
room in obedience to thi• direction, witnee1 •got a Tery definite odor of 
liquor from hll breath• (R. 42). .l!ter telephoning to the lfedical Otti,cer 
of the DIP.T, witneu walked. with acou.aed to the cadet hospital and Rited 
there about !iTe minute, before the medical officer, Major Colline, &rr1Ted, 
Jl&Jor CollillJI' eXAJDination or accuaed commenced about fifteen minute, after 
accused wa, brought into witnes1' room by Lieutenant Gallagher. r;.,he odor 
of alcohol •• still noUc•ble. W'itneu belined that accuaed •• under 
the influence of intoxicat1Jl8 liquor when he was brought to witne,a• room 
b7 Lieutenant Gallagher, but at the time of-the •xamination in the hospital
•u •• not noticeable". It •• nr1 cold on the night _in queetion and the 
ground •• froun (R. "2). 

KaJor Tate B. Collins, Medical Corp,, te,t1tied that during the 
cour11 or hie examination of the accused on the tTening ot January 12th 
he applied the usual teats tor determination ot intoxication, that 11, 

. -&-
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•he examined hi1 reflexes, hi• speech, hi• coordination and the odor 
ot hi1 breath". He found no eTidence that indicated accused'• u1e ot 
intoxicating liquor other than that hie breath had "an alcoholic odor". 
In witness' opinion acctLSed wa.1 not under the influence of intoxicating 
liquor at that time (R. 7). Captain Williams. Prout, Medical Corps, 
testified. that he as1i1ted llajor Collins in the e%&mination of the 
accused on the eTening of JanUAry 12th and, after applying tests and 
examining him, formed the opinion that he waa "cold sober•. llitne11 
detected an "aromatic odor" on accused's breath but hia own 1ense of 
smell being at the time considerably impaired by a cold, he could not 
recognise the cause of the odor. Accused's eyes were somewhat swollen 
and bloodshot (R. 10). 

Three cadets, a• witne11ea for the prosecution, teatitied that 
they were in the company ot accused with but alight interruptions from 
early in the afternoon of January 12th up to a short time before supper 
formation, and that at no time on this day did they obserTe any eTidence 
that accused was under the influence of intoxicating liquor (R. 11-17,20-26). 

4. Six cadets, including accused's cadet captain and cadet lieutenants, 
testified for the defense that they would rate accuaed a1 an average cadet 
(R. 43-46). 

Cadet Corporal Corbett, a Second Claaaman, testified that accused 
we.a in hi1 squad at ,upper formation on the evening ot January 12th and 
that witne11 obaerved nothing unusual in his condition and did not notice 
&1'lJ' unsteadiness on his part (R. i6}. 

Aoo\Ued did not testify or make an unsworn statement. 

5. In the course of examination by the oourt (R. 17-19) of Cadet 
Sergeant Simpson, one of the cadets who testified that he had been with 
accused during the afternoon of January 12th and had not observed an,r 
indication of the influence of intoxicating liquor, and prior to the 
introduction in evidence ot any testimony indicating that accuaed was under 
the influence ot intoxicating liquor, a member of the court asked the 
following questions 

-5-
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ft~. Mr. S1mp1on, in all o! your anawer1 to the Judge 
adTocate do you mean to inter that du.ring the time that 
you ..re with Mr. Totten that he waa a perfectly normal 
individual, that there was nothing 1trange about his 
actions or appearance at all. It I rtay add aomething to 
that. In other YOrda, do you mean to inter that du.ring 
the time !rom 2100 o'clock until 7t00 o'clock Then you 
left him that you noticed nothing wbateTer about him to 
aake you think that he had been af:t'ected by anything that 
he had taken 1m&tever.ft 

'l'h• defenae obJeoteG to the question and the member and President of the 
oourt replied aa followst 

"DEFENSEt The defense obJecta to the queation. The 
qa.eation implie1 that the aceu.aed had taken somethiDB• 
I would like to ask whether he baa formed an opinion in 
this case. 

lCEM:BERt I baTe not, but I am not satisfied a1 a member 
of the court that thia witness haa given us any opinion 
at all. I want to be clear in m:, lllind am see it the 
witne11 11 clear. From what he ha1 stated he baa given 
me to belieTe that he was with thi1 cadet trom 2100 o'clock 
W1til 7100 o'clock and he 1111.1 perfectly nornal in evel'7 
••nae. I want to be au.re that the witne11 is positive ot 
that inference that he is at leaat giTi118 to me. 

DEFENSEa The defenae does not obJect to an, line of 
que1t1oning that would bring that out, but the defenae 
does obJect to that queation that waa aaked. 

PRESIDENT A.ND LAW MEMBERt There h no objection to your 
changin& the question to ,atisfy the defense counael.M 

ni.e member thua aaked a question which aamewhai indicated that he had 
formed an opinion not baaed on the evidence. Having abted, honve.r, 
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in repi,, to an inquiry by the deten,e coun,el, that he had not formed 
an opinion and no challenge ha.Ting been interposed, it cannot be eaid 
that the member was diaqualitied in tact or that his continued partici
pation in the trial.11&1 error. 

6. The evidence, including the t"eati.Jlloey ot the tactical and medical 
otticers and cadet•, that on the eTeniJ38 ot January 12th accu,ed'• breath 
bore a diatinct odor of liquor, together with the proot ot hi• appearance 
and actions ju.at prior to supper formation and at the ti.me ot Lieutenant 
Gallagher's inspection, 1u!ficiently ehowa, by nece,,ary inference, that 
at some Ume,during that day accused drank intoxicating liquor, ai alleged 
in Specification l of the Charge~ Paragraph ~2 of the Regulation• tor 
the United State, Jlilitary AcadelllJ' denounce, such action•• an oftenae. 
It 11 as follOWII 

"Cadet, who shall drink or be found under the 
influence ot intoxicating liquor, or bring or cause the 
,ame to be brought w1 thin the cadet limih, or hue the 
um• in their room,, tenh, or othernae in their , 
po,se,aion, shall be dismissed the ,erTice or otherwi,e 
le,, aeTerely punished." 

The eTidence alao ahowa that at the time and place alleged in 
Specification 2 of the Charge, accused..,, found under the influence of 
intoxicating liquor, within the meaning ot the regulation quoted. Though 
the degree of intoxication wa, alight there can be no doubt that at the 
time accused was obserTed by Cadet, Veal, Zitllll&ll and Smith and by Lieutenant, 
Gallagher and Byer,, hh normal control or h11 body and actions •• appreci
ably affected by the liqu.or he had ccn,amed. Neither ot the medical officer, 
who examined accused found an,r evidence of intoxication bu.t thia ex.&Jnination 
took place after accused had walked eome distance through the cold air and 
after hia condition had been detected. by a tactical officer who, with ac
cuaed's knowledge, took steps indicating his intention to initiate an 
investigation. Beyond ehowing that accuaed'a intoxication muat haTe been 
•light, the testimony of these medical officer, it wholly negatiTe and ot 
little or no weight with respect to accused'• condition prior to the aupper 
formation and at the time or the inspection by the tactical officer. 
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T. '.l'he Cadet Reghter 1how, that accl1Hd. was admiUed to the 
Military Academ,y on J11ly 2, 1928, without prior military ,erTioe1 and 
that he 11 now 20 year, and~ month, ot age. 

a. 'l'he court wa, legally oonatituted. No error, inJuriou1l7 at
teeting the substantial right• ot the aeeu,ed were committed dlU'inB the 
trial. The Board o! ReTiew 1• ot the opinion that the record or trial 11 
l~ally 1utticient to aupport the tinding• and 1entenoe and warrant, con
firmation thereof. 



WAR DEPARTMEN'? (20.3) 
In the Ottice or 'lhe Judge Advocate General 

Washing1 on, D.C• 

Board or Review 
C. M. No• 190259 

UNITED STATES ) FOURTH CORPS AREA 
) 
) Trial b7 G.C.M., convened at 
) Fort Bragg, North C&rolina, 

Private HUNTER J. SHEP'!'IELD 
(R-612281), :Battery B, 6th 

) 
) 

January 2-', 1930. Dilhonor
able discharge and contine.ment 

Field Artiller7. ) 

J 
tor one (l) 7ear. 
:Barracks. 

Dilcipl1nar7 

HOLDING b7 the BOJJID 0:F' REVIEW' , 
McNEIL, BURNS and HOOVER, Judge AdvocatH. 

ORIGINAL EXAMINATION b7 OLLIVETTI, Judge Advocate. 

l. The accused •• tried upon the following ch&rge e.nd 1pecificat1on1 

CHA.RGEa Violation or the 9~ Article or War. 

Specifications In that Private ·Hunter J. Shettield, Batter7 
B, 5th Field Artiller7, did, at Fort Bragg, North 
Carolina, on or about December 2, 1929, feloniou1l,y 
take, ,teal, and carry away one wri1t •tch, value about 
$Z7.50, the property of Sergeant Chaldy D. Lambert, 
:Battery B, 5th P.J.. 

He pleaded not guilty to, and was !ound guilt7 or, the charge and 1pecifica
tion. No evidence of previoua conviction, wa1 introduced. He wa, 1entenced 
to di1honorable discharge, forfeiture or all pay and allowance, due or to 
become dua and confinement at hard labor at such place as the reviewing 
authority might direct tor one year. The reviewing authority apFoveg. the 
1entence, designated the Atlantic Branch, United States Disciplinary Barrack,,. 
Governor, I1land, New York, as the place of confinement and forwarded the 
record pursuant to Article of war 50i. 

2. 'l!he evidence shows that between 5 P.Y., December 2 and 1ometime on 
December 6, 1929, a wrist watch or the T&lue of $37.50, property of sergeant 
Chaldy D. Lambert, :Battery B, 5th Field Artillery, was taken from the toot 
locker or a Private Ford, Battery B, 5th Field Artillery, at Fort Bragg, 
North Carolina. The watch had been placed in a box and the box placed 1Jl 
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the foot locker which had been thereapon locked.. The acouaed, a PriTate 
Rathel and a PriTate Pettie ain other, alept in the aquadroom in which 
the root locker wa, placed (R. 6,20). 

Private Charlie Rathel, Battery B, 5th Field Artillery, te,ti!ied 
that on the eyening of December 2d he went to bed at about 7 P.K., the 
light, being on, and a rew minutes later aoeuaed and Pettis came into the 
sq'Wldroom. ,rent to accused~, bunk &nd stayed there !or about two minute,. 
Acc1aed. then closed the aquadroom door, Pettis 1witched orr the light, 
and accused went to'PriTate Ford'• root locker which was at "the second 
bllnk" from witnes1, unlocked it with a key, took a wriat watch out of a• 
case, replaced the case, c101ed the toot looker and started back to the 
door. Yb.en he had nearly reached the door Petti, 1witchad on the light, 
and witne11 aaw aocu1ed 1tanding With the wrist watch in his right hand. 
The two then le!t the building and witne11 did not 1ee them again that 
night. Though witnesa aaw accased "going in another man'• root locker• 
which witne11 knew he had no right to do, he did.not report the incident 
beoauae he hoped that the guilty per1on1 would be apprehended without 
action on witnes1' part (R. 8-11). Witnes1 waa al10 afraid of accu1ed. 
&nd Pettis (R. 13}. lritne11 had aeen Ford place the watch in the locker 
earlier in the evening (R. 10). On the Thursday following the incident 
described, witness waa questioned by a Sergeant Richardaon who asked him 
"was I in it or did I know anything about it" (R. 13).· lritneaa did not 
make any statement until Sergeant Richardaon ltpromiaed to net put my name 
into it 1! I would tell him exactly who it was. He ,aid he sort of 
wanted to get on the track, or the watch. He didn't 1ay anything about 
hearing it in court or a~thing that lfl.7• He Jaat 1aid he wanted to trace 
the watch up. He aaid m:, ~me wouldn't be into it" (R. 1,). 

Captain Buhl Moore, ~th Field .lrtiller7, commanding officer of 
accused'• batter7, testified that about December~. 1929, in the course 6t 
an inveatigation he took aome keya which accused had been carr7ing in hi1 
pocket. Thereafter Rathel h&Ting told a atory which implicated accused and 
Pettis, witne11 took accused and Petti• to the 1quadroom at about 10130 
P.M. and had them rehear•• the larceny according to instruction, by witne1s 
baaed on Rathel'• 1tory. 'l'itne11 parposely omitted rroa hi• instruction• a 
direction to turn out the lights in the room. J.!ter the rehear1al, witne11 
directed accaaed e.nd Pettis again to rehearse the larceny but without in-
1truction1 !rom witneaa. Accused and Petti, complied but "at the point 
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where .Private Sheffield wae alleged to have unlocked the trunk locker••• 
Private Pettis••• reached over to the electric light switch and turned 
the light, outft (R. 18}. This witne11 aleo testified in response to 
question• by the prosecution that he "firmly believed." Rathel's story 
and that "he told a very straight-forward honest story that caused me to 
finally believe it thoroughly" &al that witness believed "he waa telling 
the truth•. In reeponae to a question by a member ot the court, a second 
lieutenant, as to whether he deemed Rathel a trustworthy man, witne1a 
te1tified that "from the acquaintance I have had with Private Rathel I 
have formed the opinion that he is an honeet man and a truthful man" (R. 19). 

Sergeant Allen Richardson, :Battery B, 5th Field J.rtillery, 
te,titied that he 1111.1 non-co.11111U11ioned officer in charge of quarter, on . 
the night ot December 2, 1929, and that between 7 and 8 P.Y., he aaw accu.aed 
and Petti, go up the 1tair1 to their aquadroom (R. 20,21). While they were 
Ul)1tair1 witness heard noiaea •like 1omebody hitting a !QOt locker or eome
thing" and 1fi tne11 went to inveetigate. In going up the 1taire he met 
accused and Pettis coming down, at llhich time their manner waa auch that 
witneu waa later tt1uapiciou.a" (R. 2:5). On reaching the room, witneu 
aaw Rathel who was in hil bunk wtw1 th his head on hh hand•". The lights 
were on. Witneu did not a.ak Rathel aey questions and Rathel s11,id nothing 
(R. 24). Witne11 later questioned Rathel but the latter told him nothing 
until witneu atated "the men's JlAllle that I thought got the wa.tch. Then 
he told me, he ,aid 'You know as DID.Ch about it a11 I do' and he said 'Yea, 
they are the men that got the -...tch'ft• In response to question• by the 
prosecution, this witne11 1e1titied. that he had no reason to disbelieve 
:Rathel'• story and thought that Rathel had told the truth. He did not be
lieve that Rathel would testify falsely or would have intelligence enough 
to fabricate hi1 ,tory (R. 22). 

Sergeant William c. Locklear, :Battery B, ~th Field Artillery, 
testified that with a key which 11&1 among those taken from acc1Ued. by 
Captain Moore he unlocked Ford's toot locker. The key•• an ordinarl' foot 
locker key (R. 26,27). It also fitted accused'• toot locker (R. 27). Thia 
witne11 in re1pon1e to que1tions by the prosecution also teatitied that he 
had heard Rathel tell his 1tory to Captain Moore repeatedly and did not 
belieTe that he would !abrica~e it (R. 28). 

General Priaoner Monroe A. Petti,, Battery B, 6th Field Artillery, 
te,tified as a witne1s tor the defense that he waa in the 1quadroom in 
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question after 7 P.M. on the night or Deeember 2d with accused and that 
from there they went to a cafe. Witness did not see accused take a 
watch from Private Ford's locker and did not see him open the locker or 
tamper Yi th it in any vray (R. 29). Aceu.aed could not have taken a watch 
while in the room without witness' knowledge. Witne1s turned the lights 
off aa the two left the aquadroom. When accused and witness were in the 
room no one else other than Rathel was present (R. 30). Witnes1 and 
accused returned to barracks at abou.t 9 or 9t30 P.M. and were in bed at 
abou.t 11 P.).{. At the rehearsal conducted by Captain Moore, witness 
1Yitched oft the lights because they had been switched off by someone 
during the preceding rehearaal in which Captain Moore had given instructio111 
(R. 33). 

Private J. R. Martin, Battery A, 5th Field Artillery, testified 
as a witne,s for the defense that he had known accused for abou.t fifteen 
years and that his character during that period had been good. Witness 
saw accused between 7 and 10 P.M. about December lat in.company with Pettis, 
at which time they were ~down there by the canteen~ (R. 37). Thia waa the 
night on which the watch 1ra1 reported to have been stolen bu.t witness heard 
nothing from accused or Pettie abou.t it (R. 38). 

Two honorable discharges of accused from the Army dated December 
12, 1919, and December 10, 1920, both with character excellent, together 
with a 11arrant of appointment as corporal on August 9, 1920, were intro
duced by the defense (R. 42,43). 

Accused testified in his own behalf that he was in the 1quadroom 
on the evening of December 2d while Pettis waa there but that he did not 
take a watch belonging to Private Ford at thi1 time or at any o+.her time 
and that he did not open or unlock Ford's foot locker on this occasion. 
Accu.aed did not see Pettis take a watch from Ford's effect, (R. 44-J. In 
addition to hia service in the Ar.m.y acc~sed served two year, in the Marine 
Corps and was discharged therefrom with character excellent (R. 45). 

Captain Bulll Moore, recalled a, a witnes, for the court, reiter&ted 
hi• testimony with respect to the rehearaal1 of the larceny and Pettis' 
action in turning off the light in the 1quadroom (R. 60J. In responae to 
queation, by a member of the co\ll't, a second lieutenant, Yitne11 testified 
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on thi1 ocoa1ion that Rathel'• 1torie1 were conai1tent and •never Yaried 
trom the 1ame 1traight-torward 1to17•. 

s. Th• cou.rt by which thil C.H •• tried •• compo1ed. ot riTe member. 
includ.1113 a maJor, a fir1t lieutenant and three 1econd lieutena.n~1. 

•• T.b.ere i1 direct te,timony by the witne11 Rathel that at the tiae 
and place alleged acc~ed took and oarried aW&y from Ford'• foot locker 
the •tch dHcribed in the speciricaUon, There b allo 1ome alight 
corroboration to the efteot that accused and Petti, were in the 1quadroom 
at about the time the watch wa1 stolen. Seriou1 error~ a, herearter noted 
were, ho,rever, made in the admiaaion or incompetent evidence, and. the Board 
or Review 11 convinced, after careful con1ideration or the entire record, 
that the1e error, were fatal to the validity ot the conviction. 

Three witne11a1 tor the pro1ecution, Captain Moore and Sergeant, 
Rich&rd1on and Locklear, te,titied in reapon,e to que1tion1 by the pro1ecu
tion or by member, or the court, that they believed Rathel'• 1tor1 
and nre ot the opinion that thia witneu •• truthtul. No attempt had 
been made by the detenae to impeach Rathel upon the ground that hia reputation 
in hh military co111111un1t1 tor truth and veracity •• bad. Such being the 
ca1e, the te,timony waa wholly inccmpetent and it1 admi11ion wa, erroneoua 
(Par. 124 .!?,, M.c.v.) .-

Captain Moor•'• te1tiaOD¥ aa to Petti•' incriminating act, during 
the rehear,al or the larcexiy carried into execution under the direction or 
that officer•• also incompetent. Thi• rehearsal•• meaningleu except 
tor Petti•' act, which plainly indicated hia knowledge or how the larcell¥ 
had in tact been committed. The only theory on which the act or admiuion 
of a per1on other than the accuaed might have been introduced to e1tabli1h 
the gv.11t ot the accuaed •• that thia per,on and accu1ed nre aaenh ene 
tor the other, that 11, that they were at the time ot the act or admi11ion 
acting w1. th a collllllon deeign or in lhe execution ot a conapiru7. But 1a 
th11 ca1e it 11 entirely clear that the collllllon de1ign or conspiracy, it 
•~ch there waa, had ended prior to the rehearaal,'and. the act, or admia1ion1 
done or made b7 one &tter the termination of the conspiracy are no, ada111ible 
againat the other (Par. 114 .!.• K.CJ[,), 
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It 11 true that the defense did not object to the admis1ion ot 
the testimony a, to Rathel'• Yeracity or a, to Pettis' acts, but there is 
nothing whateTer in the record to indicate that the de!enae understood 
its right to obJect, and it !ollowa that the mere failure to obJect did 
not amount to a waiver or the legal right, inTolved. (Par. 1.26 .!• u.c.K.). 

In thi1 ca11 a chie! issue before the- court wa1 as to the veracity 
or the witne1s Rathel, !or on h11 te1timony alone the legality ot the 

. conviction re,ts. Serioua question as to his veracity was 1uggested by 
the very facts to which he bore witne11. He was admittedly in the rooa 
at abo11t the time or the larceny and had !u.11 opportunity to commit it 
himself. The non-commi11ioned o!!icer in charge ot quarters came to the 
room a!ter Ford'• locker had apparently been tampered with bu~ Bathel, 
though on the alert, made no report of the unlawful occurrence that he 
claims to have witne11ed a very ahort time before. Neither, indeed, did 
he report the occurrence at all until quest1one4 and until a11ured that 
he was not himaelf to be accuaed of the offenae. Hi1 ieatimony was, more
onr, denied categorically by accused and Pettie. can there be •II.¥ doubt 
that under these circwnatances the incompetent opinion, of Captain lCoore 
and the non-colllllli1sioned otficert •• to Rathel'a veracity and the incompetent 
testi.Jzlony a, to Petti•' incriminating actions, influenced the co11rt to a 
great degree in determinin& the credibility ot RathelT ~t s11ch waa the 
tact ia shown not onl1 by the circu.matancea in evidence but by the action 
of Tarioua member, or the court in aaki~questiona deTelopiDB and empha~isinc 
each phaae of the incompetent w1timo11.¥• I Ii cannot be contended that member• 
of the court were not unduly influenced by the te1timony a, to Rathel'• 
truatworthine11 and truthfulne11 'lilen the member, thef1elve1 drew thi1 
testimony from the witne11e1 on their own initiative__!} Neither can it be 
1ucce11fully argued that the co11rt did not give subatantial corroborative 
weight to the incompetent evidence of Petti1' actions at the reheartal, ia 
view of the conTincing nature of thit eTidence and the fact that the court, 
after the concluaion of the case for the defense, recalled Captain Moore 
and had· him repeat the detail• of thoae aota. The Board ot Review can 
reach no conclu1ion other than that the conTiction wa1 ind11ced by the 
incompetent teatimony. Sllch being the case it m11St be 1aid that the error• 
inJ11rioully affected the 1ub1tantial r~ta or the accused within the 
meaning or the ::57ih Article ot Wllr. 
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,. For the rea1on1 hereinaboTe atated the Board or Review holds 
that errors or law nre oommi tted which in,Ja.riously attechd the 1ub
atantial righh or accued. 

, Judge AdTocate. 
Jfr_l_l_«_A-.-,-.-,-£7c--~---- .Judge .&.dvocate. 

, .Judge J.dvocate. 
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Military Justice WAR DEPART?i-.ENT o (211) 
CM No. 190611 In the Office Of The Judge Advocate General 

Washington p 

y 

MAR 29, 19.30 

U N I T E D S T A T E S ) PANAMA CANAL DIVISION 
) 

vs. 

.Private JOSEPH C. MASZESKI 
(6800744), 10th Ordnance 
Company. 

) 
) 
) 
) 
) 

Trial by G.C.M. convened at Fort 
Clayton, Canal Zone, February 12, 
19)0. Dishonorable discharge and 
confinenent for one (1) year. 
Disciplinary Barracks. 

HOLDING by the BOARD OF REVlEW 
McNEIL, BURNS and HOOVER, Judge Advocates 

ORIGINAL EXAMINATION by MOFFETT, Judge Advocate 

1.- The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. The accused was tried upon the following charges and specifica
tions: 

CHARG:E I: Violation of the 58th Article of War. 

Specification: In that Private Joseph C. U.aszeski, 10th 
Ordnance Company (Maint), Ord Section, Panama Pacific 
General Depot, Corozal, Canal Zone, did, at B"lboa Quaran
tine Office, Balboa, c.z., on or about December 28, 1929, 
attempt to desert the service of the United States by 
falsely representing himself under an alias as a civilian 
to Dr. J.D. Odom, Quarantine Officer, requesting the as
sistance of said Dr. Odom in establishing a false identity 
and securing a permit of entry into the Republic of Panama 
under said false identity, with intent permanently to ab
sent himself without proper leave from his post and proper 
duties. 

CHARGE II: Violation of the 96th Article of War. 

Specification 1: In that Private Joseph c. Maszeski, 10th 
Ordnance Company (t1aint), Ord Section, Panama Pacific 
General ~epot, Corozal, Canal Zone, did, at Quarry Heights, 
Canal Zone, on or about December 27, 1929 with intent to 
deceive, deny his identity as a soldier to Lieutenant Royal 
A. t'.achlo, Infantry, Military Police Officer. 
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Specification 2: In that Private Joseph C. Maszeski, 10th y
Ordnance Company (N~int), Ord Section, Panama. Pacific 
General Depot, Corozal, Cr.nal Zone, did, at Quarry Heights, 
Canal Zone, on or about December 27, 1929, with intent to 
deceive, deny his identity as·a soldier to Major David B. 
Falk, Infantry, Provost ~iarshall, Panama Canal Department. 

Specification 3: In that Private Joseph c. Niaszeski, 10th 
Ordnance Company (Ma.int), Ord Section, Panama Pacific 
General Depot, Corozal, Crnal Zone, with intent to deceive, 
did, at Panama City, R de P., on or about December 27, 1929 
deny his identity as a soldier to Pvt Elbert R. Capwell, 
Hq & MP Co., P.C. Div., a Military Policeman. 

Specification 4: (Not Guilty). 

Specification 5: (Not Guilty). 

Accused pleaded not guilty to the charges and specifications and was found 
not guilty of Specifications 4 and 5, Charge II, and guilty of the charges 
and remaining specifications. Evidence of two previou~ convictions, one by 
summary court-martial for absence without leave in violation of the 61st 
Article of Uar, and one by special court-martial for desertion in violation 
of the 58th Article of Viar, was introduced. He was sentenced to dishonor
able discharge, forfeiture of all pay and allowances due or to become due, 
and confinement at hard labor for one year. The reviewing authority ap
proved the sentence, designated the Atlantic Branch, United States Disci
plinary Barracks, Governors Island, New York, as the place of confinement, 
and forwarded the record pursuant to the provisions of, Article of Ylar 5%. 

J. The evidence shows that on or about December 27, 1929, accused 
entered the Studebaker Agency in Panama City, Republic of Panama, and stated 
to the dealer that he was interested in the purchase of a car. Subsequently, 
the same day, he gave the dealer his check for $100.00 as a deposit on a car 
but instructed the dealer not to cash the check until accused saw him the 
next morning. The dealer told him he could not cable for the car on a $100 
deposit, and accused replied that he was in no hurry for it. After re- · 
ceiving the check, the dealer ascertained that accused did not rave.an ac
count in the bank on which the check was drawn (R 10-20). On the same day 
Private First Class Capwell, while on duty as assistant commander of the 
Panama Guard, encountered accused in the Peerlesp bar in Panama City. Ac
cused stated that his name was Y.alowski and, upon being asked by the mili
tary policeman if he were a soldier, replied in the negative. After further 
conversation accused stated to the military policeman that he was a soldier 
but when Capwell started to take him to a post, accused again denied that he 
was a soldier. Thereupon the military policeman took him to the Panama 
Police Station where he was confined as a civilian (R 21-23). Later on the 
same day accused was in confinement at Quarry Heights, c.z. There he was 
interviewed by Lieutenant Wachlo on duty with the Military Police Company. 
Accused stated to the officer that his name was Martowski and that he was 
not a soldier. He further stated that he had been in Panama about three 
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months, lived in house No. 32, Canal Zone, and worked at the Ancon Y 
Garage: Upon being informed by Lieutenant Machlo that it would be 
necessary to keep him in confinement until his identity was established 
accused r~ied that he did not object to remaining in the guardhouse 
and that Major Falk, who was a fraternity brother, would identify him. 
Later he stated to Lieutenant Machlo that he had told the authorities at 
the Panama jail that he was a soldier, because he did not like the jail 
(a 23-24). Upon being advised by Lieutenant Machlo of accused's con
finement, Najor Falk, on December 27, 1929, interviewed accused at the 
guardhouse. Accused was dressed in civilian clothes and stated to the 
major that his name was Vlartowski or i/arlowski and that he was not a 
soldier. He further stated that after being arrested in Panama he claimed 
to be a soldier in order to escape confinement in the Panama jail. Ac
cused succeeded in convincing Major Falk that he was not a soldier.and 
was released from confinement (R 25). (Charge II and Specifications 1, 2 
and 3 thereunder). 

On or about December 28, 1929, while on pass from his organization 
(R JO), accused entered the office of Doctor J. D. Odom, Quarantine Office~ 
at the Post of Balboa, and gave his name as Cass Wartowsky. He stated to 
this official that he was an American seaman and requested "a seaman's 
identification card, or some kind of identification card." In response 
to questions accused further stated that he had come from Columbia on an 
oil tanker about a month before. Upon being asked if h£ were a soldier 
or sailor, accused replied that he ~d been in the Navy at one time but 
was now a civilian. As a rule an American ship will not take on as a 
member of the crew a man who does not possess some proof of his American 
citizenship. Foreign vessels require no proof of identification from ap
plicants for the crew. The Immigration official refused accused's re
quest and he was thereupon arrested and confined by a member of the Canal 
Zone Police. Accused stated to the policeman that he had lied to the 
Immieration official and gave his correct name and organization (R 26-29). 

4. By the Specification, Charge I, accused is charged with an attempt 
to desert the service of the United States by "falsely representing him
self under an alias as a civilian to Doctor J. D. Odom, Quarantine Officer, 
requesting the assistance of the said Doctor Odom in establishing a false 
identity and securing a permit of entry into the Republic of Panama under 
said false identity, with intent, permanently to absent himself without 
proper leave from his post and proper duties. 11 Viewing this allegation in 
the light most favorable to the prosecution, it charges nothing more than 
mere preparation and intent to desert without alleging any overt act which 
would be necessary to accomplish an attempt to carry out the plan to desert 
and is, therefore, legally insufficient to charge the offense of attempting 
to desert. "An attempt to de~ert is an overt act other than mere prepara
tion towards accomplishing a purpose to desert." (~ar. 130b, M.C.M.); Or 
as more r,enerally defined, an attempt "is an act done with intent to cor:unit 
that particular crime,, and forming part of a series of acts which will ap
par~ntly, if not interrupted by circumstances independent of the doer's 
will', result in its actual commission." (Par. 152£, M.C.M.). (See also 
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C.M. No. 155131, London; C.M. 155621, Drezner, C.M. No. 157586, Phillips). 
Nor is the defect in the specification cured by the proof. At most, 
the evidence shows that on the day prior to his alleged attempt accused 
discussed the purchase of an automobile and gave as part of the purchase 
price thereon a worthless check instructing the dealer, however, not to 
cash the check until he heard further from accused. He stated to the 
dealer that he was in no "hurry for it", and indeed the model he dis
'cussed purchasing was not on hand, but would have to be ordered by cable. 
Later the same day accused gave fictitious names and denied his identity 

·on three separate occasions to military police officers and a private of 
the military police force. On the date alleged in the specification he 
gave a fictitious name, falsely represented himself as an American seaman, 
denied his identity as a soldier to the quarantine official, and attempted 
to obtain from that official false papers 9f identity. At this time he was 
not absent without leave from his organization, but, on the contrary, was 
lawfully absent on pass. Such evidence fails to establish more than pre
paration or intent to desert. It does not show any overt act, that is any 
act which would, apparently, by itself or as a part of a series of proven 
acts, have resulted in the actual commission of the offense of desertion. 
Mere intent to commit an offense not accompanied by an overt act to carry 
it out does not constitute an attempt (Par. 152c, M.C.M.). 

5. As to Specifications 1, 2 and 3, Charge II, the evidence shows 
that at the times and places alleged therein accused, with intent to 
deceive, denied his identity as a soldier to Lieutenant Machle, Y.ajor Falk, 
and Private Capwell, all of whom were in the performance of their official 
duties at the time. No maximum punishment is prescribed by Paragraph 104c, 
M.C.M., for offenses of this kind, but that paragraph prescribes as maximum 
punishment for the closely related offense of a false official report by a 
soldier, confinement at hard labor for one month and forfeiture of two
thirds pay per month for a like period. Thus it appears that the maximum 
punishment authorized for the offenses of which accused stands properly 
convicted (3 specifications), is confinement at hard labor for three months 
and forfeiture of two-thirds pay per month for a like period. 

6. The charge sheet shows that accused enlisted July 10, 1928 with no 
prior service and that he was 28 years of age at the time of the commission 
of his offenses. 

7. For the reasons stated the Board of Review holds the record of 
trial. legally sufficient to support the findings of guilty of Charge II and 
Specifications 1, 2 and 3 thereunder, but legally insufficient to support 
the findings of guilty of Charge I and its specification, and legally suf
ficient to support only so much of the sentence as involves confinement at 
hard labor for three months and forfeiture of two-thirds pay per month for 
a like period. 

------~L~s~/_E~,r.....:::c~,-M~c-N~e~i~l......___~, Judge Advocate. 

___/_s~/......W~,..__F~,__B_u_rn_s__~---~-' Judge Advocate. 

_ _./.._s_./___H_u-be_r:..t.;_;D;;..i,<-..;.;H..o...ov""'e_r____, Judge Advocate. 
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'iLJl DEP...'JiTM:E:I1T 
In The Office Of The Judge Mvoca.te General 

Washington. 

Military Justice 
C.M. No• 190628• 

UNITED STATES' ) EIGHTH CORPS AREA. 
) 

vs. } Trial by G.C.M. convened at Fort 
) Logan, Colorado, January 23, 1930. 

Private THOOroRE R. CO.Illilli ) Dishonora.ble discllarge ,suspended, 
(6233152), Company D, 2nd ) and confinement for two l2) years. 
Engineers. • ) Di91.Ciplinary lhrra.cks. 

OPnnoN by the B).,iR!) OF REVIEW 
lloNEIL, WRNS and HOOVER, Judge .Advocates 

OlUGIN~'.L EX.1':IlLTION by FltilmLIN, Judge .Advocate 

1. The record of.trial in the case oft~ soldier named above having 
been examined in The Judge ii.d.voca.te Genera.l's Office and there found 
legally insuf'ficient to support the findings and sentence, has been ex
Qlllined by the Board of Review and the Board submits this, its opinion, to 
The Judge /i.dvocate General. 

2. The accused was tried upon the :Jb.llowing charge and specification: 

CH.'.RGE: Viohtion of the 93rd Ar't icle of War. 

S~ecification: In that Private Theodore R. Colenan, Company 
D, Second Bng ineers, h.aviig ta.ken an oa. th in a trial by 
Genera.l Court-l'fn.rt fal of Sta.ff Sergeant George E. 1:aples, 
Company D, Second Eneineers before.the trial judge advocate 
of said court, a competent officer, that he would testify truly, 
did at .i!'ort Loijan, Colorado, on or s.bout December 9, 1929, will
:f'ully, corruptly and contrary to such oath testify in sub
stance that ·,·,hile he wo.s a Corrora.l in ComJ.)any D, Second En
gineers, he had Private l1orris Robey, Company D, Second En
~ineers, on his det3.il to police up, th2.t he told the said 
Robey to do sonething, that the said Robey told him to go to 
Hell and that he hit the said Robey, which was a material 
ratter and uhich he did not then believe to be true. 
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He pleaded not gllilty to, and waa !ound guilty or, the charge and 1peciti
cation. No eTidence o! preTioua conviction• waa introduced. He waa 
sentenced to dishonorable discharge, !or!eiture o! all pay and allowance, 
due or to become due and confinement at hard labor !or three year,. The 
reviewing authority approved only 10 much o! the findings o! guilty"•• 
!ind• the accused guilty of the specification a, 11t forth, excepting the 
worde 'which wa1 a material matter and'", in violation or the 96}h Article 
or war, approved only 10 much o! the aentence a1 involTea dishonorable 
diacharge, forfeiture of all pay and allowance, due or to become due and 
confinement at hard labor for two years, ordered the execution of the 
lentenee but 1u1pend14 the dishonorable discharge and designated the Paci!io 
Branch, United States Disciplinary B&rraclca, Alcatraz, California, as the 
place of confinement. The sentence waa publi1hed in General Court-lfartial 
Order No. Ul, Headquarter, Eighth Corp, Area, :arch 1, 19:50. 

3. '!'he evidence 1howa that on December 9, 1929,,atter having been duly 
,worn as a witne11 for the defense in the trial b7 general court-martial 
ot stat! Sergeant George E. M"aplea, Company D, 2d Engineer,, a.ccuaed 
testified that while he wa• a corporal in CompaJQ' "E", 2d l!:n8ineer1, he had 
Private llorri1 Robey "on my detail to police up, and I told him to do some
thing, and he told me to go to Hell, and 10 I hit hi•" (R. ~?a Rx. A, PP• 62, 
l"2-l,3J. Accu,ed further testified at Maple•' trial that at the time of the 
altercation described both he and Robey were member• of Company E (Ex.•• 
P• H3J. 

An utract copy o! the morning report of COmpaJQ' E, 2d Engineers, 
containing an entr, under date of MArch 2, 1929, reciting accused'• discharge 
while a corporal on that date, waa introduced in eYidence (Ex:. BJ. There 
waa al10 introdu.ced,withoat obJection by the defense, a certi!icate by ths 
Per1onnel AdJutant of the 2d Erl8ineer1 to the effect that the service rocor4 
ot accu.aed., a Private of Compaey "D", 2d Engineers, showed that he na a 
member of Company •r, 2d Engineer,, trom ]{arch 3, 1926, to lfarch 2, 1929, 
that he wa.1 discharged on the latter date, that he reenlisted at Fort LOgan, 
Colorado, on M'arch 6, 1929, and that he waa assigned to CompaJQ' Don Ht.rch 7, 
1929 (EE. CJ. 1. morning report entry ot Com}*ny E under date of Hlrch 8, 
1929, reciting that Private Robey was assigned to and Joined the canpany on 
that date (Ex. B) and a certificate that hie 1erTic1 record showed that he 
wa,· tranaferrld to the 24 :J!:n&ineer1 from the lat Infantry· (stationed at Fort 
D. A. Rll.aHll, W,-oming), that he •i aaaigned to Company :s, 2d Engineer,, 
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on his arriTal at Yort Logan, Colorado, on March a, 1929, and that he 
wa1 tran1terred to Company D, 2d Engineer,, on October 2, 1929 (Ex. D), 
were introduced. Without objection there waa read from Robey'a 1erTice 
record an entry showill8 that he wa1 on furlough from February 6, 1929,to 
llt.rch 8, 1929 (R. 9). 

First Sergeant Cornell Swisher, Company C, 2d Engineer•, testified 
that he was First Sergeant of Compa~ R of that regiment &bout February 15, 
1929, and that PriTate Robe1 often came to Company E for the purpose of 
making 1nquirie1 a1 to hia transfer to that compan,' but that he waa neTer 
on duty with 1t prior to Joining on Lf&rch 8, 1929. Rob97 wa1 not "worked .. 
in Company E before he Joined, and wi tnen did not thfnk that Compa~ :S an4 
Company D were Joined tor the purpose of fatigue detail,. Witnes1 alao 
te,tified that nothing came to hi1 attention prior to March 8, 19Zt, con
cerning trouble between Rob97 and accused (R. 13). 

A certified copy of the entire record of trial of Sergeant YI.plea 
11111 introduced in eT1dence (Ex.~) without obJection b7 the defe111e (R. 7). 
It contain• testimo?17 by Robey at that trial that he wa1 neTer on a)Q' detail 
with accused and that aocu1ed never atr•ck hia (Ex. A, PP• 1~5,1~6). In 
his clo•ill8 argument at the trial of accu.sed, the trial Judge adTocate 
invited attention to thi1 testimony at Maple•' trial (R. 15). 

~. By the specification, it is alleged that accuaed testified that 
while he 11111 a corporal in Company D, 2d Engineer,, he ha.cl an altercatio~, 
a, described., with Robey. But there 1, no proof that accused 10 testified. 
The 8Tidence 1ho1rS, on the contrary, that acou1ed testified. that the alterea
Uon took place while he •• a corporal in Compa?Q' x. !he case .wa, pro1ecuh4 
and pouibly defended upon the theor7 that it was intended. to charge that 
accused had testified that the eTent in question tran1pired while he wa• a 
corporal in Company E, am it will be assumed, without deciding, that the 
deaigz-.tion of the company in the 1peeification a• •company»• WI.I an error 
which, standing alone, did not inJuriou1ly affect the rishta of aoS11.1e4 • 

.l.1 indicated, the eTidenoe 1how1 that on the date alleged, &COUI.., 

after ha.Ting been duly sworn, te1tified in substance that while he wa1 a 
corporal in Company E, 2d Engineer,, he had Prinh Robey on a poliee btail 
and that the two had word• which resulted in accused striking Robe.7. 'l!lere 
is competent eTidence that Robey was not, in !act, a member of accu1ecl'1 
detdl and did not ban an altercation with him!!~~ h1t1f1ed to b7 
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acouaed, that 11, while accuaed wa1 a corporal in Comp&n7 X, 24 Engineer,, 
tor the record• 1how that Robey did not become a member ot-Compa~ B until 
aner accused had ceaaed to be a member ot it, aid the tlrat Hrgu.nt 
i11titied that Robey wa1 not "worket• in Compan.7 B prior to acCU11d'1 
HparaUon fro• that oompan.r. 'l'her1 11 no competem direot eTidence, and 
no 1ub1tantial oirOUJllltantial ITidenoe that Robey was not on a detail under 
aocu.1ed at another time or that the altercation did not talce place at 
another time. The competent eTidence doe, not preclude a rea1onabl1 
bTPothe1i1 that the detail and altercation te1ii!ied to by accu1ed. occurr~t 
a, alleged in the 1pecitication, su.baequent to the time at whioh accuaed 
waa a cori,,ral in Ccmpan.r x, for he and Robey 11rTed at the 1am1 poat in 
different companie1 (D and E re1pectiTelJ') ot the aame regiment after 
Ht.rch a, 1929, and in the aame COmpa111' (D) after October 2, 1929. Th• only 
proof that accuaed.'• fal11-te1tiao~ a1 to the time ot the alleged occur
rence, wa, not the re1ult of an hone1t, and perhapa natural, mi1t&ke, but 
waa giTen corruptly and with knowledge of it1 falaity, an e11ential element 
of the offense ot fal1e ,wearing, lie, in whateTer inference, may be drawn 
from the fact that hi1 te,tiiaony wa,, a, to the detail or time, lllltrue and. 
pertained in that particular to a matter within hh knowledge. In Tiew ot 

.the conai4erable period 1nterTen1ng bet,,.en !he alleged occurrence, and the 
te1timor1¥ by accuae4 and the reaaonable po111b111ty that the occurrence, 1111,J 
actuallJ' han taken place while accuaed •• a member of Company D, a, he•• 
alleged in the specification to haTe te1tifie4, the11 inference• of corrupt 
intent are by no means of a com.pellill8 nature. SU.Ch beill8 the e&H, it 
become, nece11ar7 to examine the effect of the con1ideration by the court in 
thi1 ca1e ot Robey•, teatimony on l.faplea• trial as included in the record of 
that trial introduced in eTidence and referred to by the trial Judge adTocate 
in h11 argument, a, bearil'.18 upon the proof of corrupt intent. 

Robey'• te,timon,y involTed a poaitiTe and 11reeping contradiction 
of that of accused in that Robey denied. that ht had been on a detail w1 th 
accuaed at aey time ani denied that Robey 1Ter atruck hi.m. It thut con
stituted. the only 1ub1tantial and direct eTidence ot the falsity of accu.e~d'• 
teetimon,y aa a wholes and if hia teatimony a, a whole wa1 falae the inference 
ot corrupt intent wollld be ineacapable. Robey'• te1ti.1110~ wa.1, howeTer, 
wholly incompetent. Though the reoor4 of Dlple•' trial was properly intro
duced to ahow accused'• testimony and to eatablilh the alleged materiality 
thereof, no p&rt of it beyond his own te,timoJ:JY wa.1 competent to prove the 
falsity of that to which he ,wore. To hold otherYiae would.be to Tiolate 
the tundamental right of accuaed to ero11-examine the witne11e1 again1t him. 
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No exception to the hearsay rule permitted the introduction by the prose
cution in this case or the testimony or Robey at Maples• trial tor the 
purpose or proT1ng in this caae the falsity o! acc111ed.•1 test1mODJ'• It 
wa, error tor the trial Ju.dge adTocate to refer to Robey'• te,t1mo!JJ' and 
tor the court to consider it (c. u:. 186441, Bays). That the court muat 
have considered it and mu.at hATe giTen it great weight 11 clear !rom the 
court's acceptance 1'1thout comment o! the trial Judge advocate•, reference 
thereto, !rom the !act that it conat1tuted the only evidence s111ta1n1ng 
the !inding o! the !alaity of accuaed'• te,timODJ' a, a whole and from the 
fact that it waa the only conTinc1ng basis of an inference o! his corrupt 
intent. Consideration of the record as a whole leave, no doubt that the 
erroneowi consideration of Robey•a testimony materially influenced, if it 
did not determine, the findings or the court as to accused'• corrupt intent, 
the Tery gist or the offenses and, that, therefore, thia error injur1oualy 
affected the substantial rights of the accused 1'1th1n the meaning or the 
31th Article or War. 

5. For the reasons stated, the Board or ReT1ew is or the opinion that 
the record of trial 11 legally 1nau!f1cient to aupport the findings and 
aentence. 





' 

(221) 
WAR DEPARTMENT 

In the Office or The Judge Advocate General 
Washington, D. c. 

Military Justice MAR 2 9 t930
C. M. No. 190674 

U N I T E D S T A T E S ) SECOND CORPS A.RE-' 
) 

vs. ) Trial by G. c. M., convened at 
) Governors Island, New York, 

Major EDWIN H. CHASE, ) Februar7 14, 1930. Dismissal. 
Ordnance Department, U. S. ) 
Army. ) 

OPINION of the BOARD OF REVIE\V' -
McNEIL, BURNS and HOOVER, Judge Advocates, 

ORIGINAL EXAMINATION by OLLIVETTI, Judge Advocate. 

l. The Board ot Review has examined the record or trial in the oase 
of' the officer named above and submits this, its opinion, to The Judge Ad
Tocate General. 

2. Accused was tried upon the following charge and specification: 

CHARGE: Violation of the 95th Article of War. 

Specification: In that Major Edwin H. Chase, Ordnance 
Department, u. s. Army, being indebted to Private 
John A. Hull, 56th Ordnance Company, u. S. Arm:!, in 
the sum of five hundred dollars ($500.00) on account 
of money loaned him ey the said John A. Hull, did at 
Pig Point Arsenal, Portsmouth, Virginia, on or a.bout; 
the 3rd day of' April, 1929, attempt to defraud PriT&te 
John A. Hull in that, on the last mentioned date, the 
said Major Edwin H. Chase, with intent to defraud did 
deliver to the said Jolm A. Hull a receipt for f'ive 
she.res of stock of the Clapp Engineering Company, an 
inactive corporation which had discontinued business 
operations and whose stock was of doubtful, i£ any, 
value which the said Major Edwin H. Chase then and 
there well kn8", and did falsely olaim and pretend 
that the loan of five h\Dldred dollars ($500.00) there
tofore received by the said Major Edwin H. Chase from 
the said Jolm A. Hull was not a loan but had been paid 
to the said Major Edwin H. Chase by said John A. Hull 
with the request that Major Edwin H. Chase invest the 
same for said John A. Hull and that he the said Major 
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Edwin H. Chase had in .fact invested the said sum o.f 
five hundred dollars ($5CX>.OO) for the said John A. 
Hull in the purchase o.f five shares o.f stock in the 
Clapp Engineering Campany-, which said claim and pre
tenses were .false and .fraudulent which he the said 
Major Edwin H. Chase ·then and there well knew. 

Accused pleaded not guilty to, and was found guilty of, the charge and 
specification. No evidence o.f previous convictions was introduced. He was 
sentenced to be dismissed the service. The reviewing authority approved 
the sentence and forwarded the record for the action o.f the President under 
the 48th Article of War. 

3. Frivate John A. Hull, Ordnance Department, testified that he had 
been continuously on duty at Nansem.ond Ordnance Depot, .formerly- Pig Point 
Arsenal, Portsmouth, Virginia, since 1921, and that accused asaum.ed command 
of that depot during the year 1926 and remained thereat until on or about 
April 3, 1929. Witness had a savings account in a local bank in which he 
:made periodical deposits through aecuaed who held the be.tlk pau book. He 
had .followed this same arrangement with two cOllllllanding officers who had pre
ceded aocused and when the latter assumed command the arrangement was con
tinued (R. 7-9). He lived near accused's quarters and Tisited there 
occasionally- (R. 21). On one occasion accused and Yrs. Chase looked after 
him when he was ill (R. 24). About NOTember, 1926, during a viait at 
accused's quarter• the latter toldwitnesa that "he could make good uae of 
$500", and, on the following day, witness asked accused for a blank check, 
filled it out in the amount of $5(X) and gave it to accuaed (R. 10), the 
understanding being that it was -a loan. At this time witness had about 
$1116 in his savings account {R. ll). About a year thereafter (R. 24), 
he told a Chief Clerk Schroeder of this loan and they- discussed it 
occasionally thereafter (R. 18,19). He never asked accused .for re• 
payment of the loa.n and never discuased the matter with him until about 
April 3, 1929, when accused was about to depart for duty at Raritan Ar-
senal. At this time witness went to accused and "asked him for everything 
he had" {R. 11) but accused gave him only the bank book. nitneas then said, 
"Well, Major, hatr about the $500 you borrowed from me", whereupon accused 
held up a pa.per which looked like a •boi?d" and said, "Oh, I have invested 
t.hat $600 of your money and $500 of my own money in the Clapp Engineering 
Company and aa soon as I get up to Raritan I will get a ff/W days off' and 
run o?er to New York and have tt changed.. (R. 12). Witness then proceeded 
to a Captain Rogers• office and informed the latter of what had ta.ken place, 
but, either on the same or the :following day, returned to accused and said 
that he wanted something to shall' that accused had his money, whel'eupon accused 
gave him a receipt (R. 12,13,16) as follows: 

- 2 -
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11April 3, 1929. 

Thia is to certify that I am holding tor John A. Hull 
five aha.res ot 1tock in the Clapp Engineering Co. 

(Signed) E. H. CHASE.• (R.14) 

ll'itneaa accepted the receipt (R. 14). A short time thereafter accused 
oame to witneaa• quarters and said, "Don't worry about your money, y-ou 
won•t lose a cent ot it; that stock ia good; I have $10,000 worth ot that 
,tock myselt" (R. 15). Witness was surprised at the time or these occurren
ces and felt "just taken back" because he then first learned or accused'• 
investment or the $500 (R. 16). Prior to this time he had no rears nor 
doubts concerning the transaction (R. 20,23,27). About July, 1929, witness 
had the matter looked into and upon the receipt of ini'ormation that the stock 
was worthless, wrote a letter to accused requesting the return of the money, 
but upon tailing to receiTe the money wrote a second letter demanding ita 
return by July 13th (R. 33,34, Ex. 2). Accused still failed to send him 
the money so witness made compla.int to hie commanding officer. When "the 
13th pasaed and some more days passed", witness thought he was not going 
to get his money. On September 29, 1929, witness receiTed from accused 
$582.50, principal and interest at 6% (R. 27,28). At one time accused told 
witness that the 1tock waa not paying -dividends but in a letter to witneu 
written after accused had left Pig Point Arsenal, accused said: 

61 that m:, money wa.1 drawing so little interest in the 
bank, it was drawing three and one-halt or 10 percent 
interest, and the reuon he wanted the $500 to inTeat 
for me-- this was said later on after he had told ae 
he had inTested it- that he wanted to inTeat it where 
I could make :much more mone;r- (R. 26). 

Stewart Harold Clapp or East Orange, New Jersey, testified that, 
&Histed by accused, he organised the Clapp Engilleering Company on October 
15, 1923, aa a patent holding company tor the purpose ot :marketing an auto
mobile bi,alce design•• ll'itne11 was President of the Compan7 while e.oeused 
was a minority stockholder, haTing receind 100 shares frcm witneu for 
hia assistance in promoting the concern•. In 1923 some shares were 1old 
to indiTiduals at $100, par Tl.lue, but no sales were made a.rter llovember, 
1926' (R. 37, 41). The company neTer paid diTidends (R.45) and the stock 
was nner listed with any stock exchange (R. 37). The caapany diaoontinued 
buaineH in Wovem.ber, 1927, at which time witneaa gaTe up his ccmnection 
therewith and accepted a position with the Oti1 Elevator Company. .A.t thia 
time the Talue of the stoo1c, ill witneaa• opillion, was .. problematical•, and 
on April 3, 1929,, the Talue or the stock wu •problematical • • • .doubt.tul 
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value, if any11 The canpany had no assets except its patents and it was• 

difficult to state what they were worth. In witness• opinion the Ford 
:Motor Company had infringed these patents, and in the event that suit 
might be instituted and successfully prosecuted the Clapp Engineering 
Company might receive considerable money as a result. Witness estimated 
that it would cost about $160,000 to institute and prosecute such a suit 
and that no legal action was contemplated at the time of trial (R. 44). 
Witness said the headquarters of the canpanywere ~in my house -- in m::, 
hat" (R. 40). Accused was cognizant of the company•• condition because 
he kept in close touch with it, and presumably- receiTed a statement frOJll. 
the company treasurer in January, 1929, showing the "instability or doubt
fulness of the concern continuing 'blµliness" (R. 38}. No stock of the 
company was ever issued in the name.of' John A. Hull; no application for 
stock was ever made oii Hull• s behalf'; and no application was ever made 
for the transfer of' stoolc from accused to Hull (R. 39). 

4. Captain Lloyd R. Rogers, Ordnance Department, testified ae a 
witness for the defense that at the time accused was leaving the Ordn&.nce 
Depot in April, 1929, Hull showed him a note or slip purporting to be a 
receipt from accused to Hull for certain stock, and that he told Hull that 
he should have a note stating the value of the stock rather than . one whioh 
only stated the number of shares. Although witness was Hull's company 
commander at this time he did not mention the matter to accused as he did 
not believe that Hull was going to lose his money since Hull had said that 
accueed had told him he would send him the money as soon as he arriTed at 
his new station (R. 51). On several occasions when Hull was reported 
drunk in quarters acouaed directed witness to see that he was taken care 
of by a hospital surgeon e.nd sent to the hospital rather than to the guard
house (R. 60). 

Richard L. Schroeder, Chief Clerk, Nansemond Ordnance Depot, testified 
as a witness for the defens.e that while accused was on duty at the Pig 
Point Arsenal, he kept some bands in witness• safe, and from time to time 
clipped coupons from them (R. 53,54). He also testified that iL October, 
1927, and later Hull told him that he had loaned accused $600 (R. 56). 
Hull always referred to the transaction as a loan but at the time the accused 
was leaving, Hull told witneH that the accused had in.formed him that he had 
invested this mone7 for him (R. 66). Hull was in the habit of goin; on 
periodical sprees (R. 58), but was considered a good machinist (R. 59). 

Accused testified that when he relieved a previous canmanding officer 
at Fig Point Arsenal in :May, 1926, the latter told him that Hull was a very 
good man and a good machinist but was addicted to drink and in order to 
prevent him frOJJ1 squandering his money, the officer had induced Hull to 
give him the custody ot his savings account pass book ao that the money 
could not be drawn from such account without the knowledge or the officer 
(R. 60). After accused had been in command for about tour months Hull went 
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on his first "spree", whereupon accused discussed the matter with him and 
referred to the bank pass book which had been kept by his predecessors. 
Hull then said, "All right, Major, you keep it too.. , so a few days there
after Hull handed him the pass book and periodically thereafter handed 
over certain amounts to be deposited to the credit of his savings account. 
At this time accused was interested in the Clapp Engineering Company which 
he assisted Clapp in organizing (R. 61), and being very optimistic con
cerning its future and realizing that Hull was only drawing a small amount 
or interest on his bank account, said to the latter, ".If you want me to I 
will invest some of your money in that company" and Hull replied "All right, 
sir". He then asked Hull if he desired to invest $500 and Hull replied in 
the affirmative and gave him his check for that amount (R. 62). When accused 
was about to be transferred to Raritan Arsenal, Hull walked into his office 
and stated, "I have got a sister who lives up in Pennsylvania and in case 
anything should happen to me she wouldn't have anything to show that you have 
got my stock", whereupon accused made and gave him a receipt for five sh&.res 
of the Clapp Engineering Company stock (R. 63, Ex. 1). After accused's 
arrival at Raritan arsenal, he received a letter from Hull concerning the 
investment (R. 63) but lmawing Hull's tendency to get on "these sprees", 
during which he would spend all of his money, he decided to "put him off" 
for Hull's good (R. 64). He told Hull he would attempt to sell the stock 
for him but did so merely as a means of postponing the payment to Hull, 
thereby keeping him from squandering it when dnmk (R. 83). On June 17, 
1929, he wrote Hull as follows: "I hope to be able to get to New York in· 
the near future and when I do will see what can be done toward selling the 
stock for you" (R. 83), and on July 8, 1929, wrote him as follows: "I told 
you that time I did not have the cash due to large expenses but as soon as 
my duties would permit I would go to New York and endeavor to sell your stock 
or purchase it from you as soon as I had the funds" (R. 83). Accused denied 
that the $500 was a loan or was ever considered as such. When the money was 
advanced to him by Hull the latter clearly and distinctly understood that 
it was to be an investment. At the time it was turned <Y'tfYr' accused did 
not need money as he had Liberty Bonds valued at $900 in his office sa..fe 
which he could have used to procure a loan (R. 63). Accused never had any 
intention to defraud Hull, assured him at all times that he would not lose 
any money and paid him back the entire principal with interest (R. 65) after 
the Chief of Ordnance had directed him to do so (R. 81 1 82). Though accused 
did not purchase any stock for Hull or place any particular stock in Hull's 
name he considered that he was holding five shares for Hull included in the 
100 shares represented by one certificate in accused's name. It never· 
occurred to him that he should transfer the stock because "I was there serv
ing with Private Hull at the place, and he knew I had it, and I had told him 
that it was on my certificate, and it neTer entered 1I1Y' head11 In the event• 

of accused•a decease, Hull would have had no legal claim.against accuaed•s 
estate for the stock, but accused was confident that in such an event Mrs. 
Chase would repe.y Hull (R. 68,69). Accused believed that the stock ~s 
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very valuable. While he had written letters to Clapp expressing doubt as 
to tae financial condition of the company and suggesting a receiver there
for and had, in 1927, offered to sell his entire holdings of 100 shares to 
Clapp for $600, he had been suspicious or Clapp with respect to the latter's 
possible intention to "freeze out" the minority stockholders and had written 
the letters in an endeavor to get Clapp to express his opinions in writing 
and disclose his plans (R. 71,72 173,74). One of the letters written to 
Clapp, dated June 14, 1927, was as follows: 

"Now to be perfectly candid, in view of conditions to 
date, and in the absence of any definite, concrete, details, 
it is my personal belief that there are no valid prospects 
ot any reputable, or respectable manufacturer adopting the 
brake. Therefore, from your apparent refusal to i'urniah 
the detailed information asked for in m:, letter of June 7th, 
and from the statements made in your reply thereto of Jtme 
9th-- it is evident that the Clapp Engineering Company is 
hopelessly insolvent, and there are no valid or concrete 
prospects of contracts or agreements to be consumated in the 
reasonably near future" (ll. ·11). 

Accused realized that the company had no physical assets but he considered 
the intrinsic value of the pa.tents to be high, and believed that a successful 
suit for infringement might be brought against the Ford Motor Company (R. 64, 
66,72). Hull gave Mrs. Chase a radio valued at about $250 as a Christmas 
gift after accused had advised against it (R. 67). Accused being a mechanical 
engineer an~ Hull a mechanic, they had many things of common interest and since 
they occupied adjoining quarters Hull visited him occasionally (R. 60), and 
"I wanted to help the man; I took quite an interest in Hull; he was a boy that 
when he is sober he was a very lovable character. It has always been my 
principle in life, you might say, to help the other fellow as much as I could 
• • •" (R. 65). 

5. Hull testified, in rebuttal, that the radio was purchased in 
February. 1929, with accused's approbation (R. 108-110). 

6. The evidence shows that, at the time and place alleged in the 
specification, accused delivered to Private Hull the receipt for five shares 
of stock of the Clapp Engineering Company described in the specification and 
stated that the money theretofore received by him from Hull had been invested 
by accused by the purchase of the five shares of stock. It is clear that 
the stock represented by the receipt and alleged to have been purchased as 
an investment for Hull was of a.corporation which was wholly inactive in so 
far as business operations were concerned• and that the stock was of doubtful, 
if any, value. That accused knew the condition of the corporation and was 
fully aware that the only value of the stock lay in the possibility of a 
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successful law suit for infringement or patents awned by the concern, and 
that the company was without funds necessary to prosecute such suit, is 
fully established by the testimony or Mr. Clapp and accused. Hull testi
fied that the money was turned over to accused as a loo.n and not a.a an in
vestment. Accused testified that the money was delivered to him in order 
that he might make an investment for Hull and that he believed that to all 
intents and purposes it had been so invested. In view, however, of accused's 
failure to purchase specific shares of stock for Hull and to return the money 
when Hull demanded it, together with the fact that accused knew at the time 
the money was delivered to him that the stock in question was of extremely. 
doubtful value and without earning power, it is believed that the court was 
fully justified in rejecting as untrue accused's testimony in this respect 
and in concluding that the money was in fact delivered to accused as a loan, 
that it was never actually invested for Hull, and that the receipt was given 
and the statements as to investment were made only as subterfuges wrongfully 
to avoid repayment of the loan when demanded. The evidence establishes 
the allegations that the receipt was delivered by accused to Hull with 
fraudulent intent, that the pretense that the money had been invested was 
false and fraudulent, and that the delivery and false pretense were made 
in furtherance of an attempt to defraud, by avoiding repayment of the loan 
as charged and found. These dishonest acts of accused were obviously un
becoming an officer and a gentleman and constituted a violation of the 95th 
Article of War. The fact that the money was finally repaid by accused 
does not alter the fraudulent character of the acts involved in the offense. 

There is no direct proof, and the Board of Review does not find a.ny 
convincing circumstantial evidence that at the time of delivering the receipt 
for the five shares of stock accused pretended to Hull, expressly or by im
plication, that the money theretofore delivered by Hull was received not by 
way of a loan but for the purpose of investment as alleged and to\Ulda Al
though there is thus a failure of proof as to this allegation it does n,~ 
appear that such failure was material. The gist of the offense charged 
and proved lay in accused's fraudulent attempt to defraud Hull by avoiding 
repayment of the loan, this by means of inducing him to accept in lieu ot 
money the stock of little or no value. Whether in fact accused made false 
statements concerning the nature of the original transaction by which 
accused received the money (facts which were of course within the peculiar 
personal knowledge of Hull as well as accused) neither adds to nor detract• 
from the force and fraudulent character ot the pretenses with respect to 
the actual investment of the funds and the receipt for the stock. 

The specification does not c~tain in terms an allegation that the 
fraudulent acts of accused were performed and the fraudulent statements 
of accused were made for the purpoBe of avoiding repayment of the loan 

- 7 



(228) 

as shown by the evidence; it is alleged, however, that the .fraud was per
petrated in an attempt to defraud and this allegation in connection with . 
the-remaining ones appear fairly to have apprised accused that it was in• 
tended so to charge him. Such being the case, and the defense having made 
no objection, it not appearing that accused was misled, and the proof supply
ing the omitted fact, it must be concluded that the fault in pleading did 
not injuriously affect the substantial rights of the accused (Par. 87 J?, 
M.C.M.). 

7. The Army Register shows that accused was born November 15, 1872, 
and.was cOlll!D.issioned Captain, Ordnance ~ection, O.R.C., January 21, 1918, 
Maj or, Ordnance Department, U.s .Ar:!ll.y, July :SO, 1919, and Vajor, Ordnance 
Department (Regular Army), July 1, 1920. 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during the 
trial. In the opinion of the Board of Review, the record of trial is 
legally sufficient to support the findings and sentence and warrants con
firmation thereof. Dismissal is mandatory for violation of the 95th Article 
o.f War. 
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WAR DEPARTMENT 
In the Office ot The Judge Advocate General 

Washington, D. c. 

Board of Review 
C. M. No. 190709 MAR 261930 

UNITED STATES ) FIRST CCRPS ARF.l 
) 
) Trial by G.C .M., convened at 
) Fort Ethan Allen, Vermont,

PriTate WILLIAM J. O'DGEN ) March 7, 1930. Diahonorable 
(6127538), :Battery C, 7th ) discharge and confinement for 
Field Artiller,1. six ( 6) months. Dhcipl'ina17 

:Barracks.l 

HOLDING by the BOARD OF REVIEW 
McNEIL, BURNS and HOOVER, Judge Advocate•• 

ORIGINAL EXAMINATION by EEER, Judge Advocate. 

l. The record of trial in the case of the •oldier named above ha1 been 
e:a.mined and found legally sufficient to eupport the finding• of guilty of 
the Charge and Specification 2 thereunder and the eentence. 

2. By Specification l of the Charge it 11 alleged that on January 24, 
1930, accused stole an overooat, property of the United states, 1saued to a 
Private A.uaplund. The testimony ahowa that accueed, after having been ordered 
to confinement, turned over this overcoat and another to hia aupply sergeant on 
or about January 26th. Auaplund teatified that, on the even1Il8 of January 26th, 
he went to a locker in which the non-commis1ioned officer in charge of quarter, 
kept the apecial made overcoats issued to men of the battery, and a1ked for hi, 
overcoat which bore the last tour figures of his aerial number, but that the 
coat was m11sing. It was 1hown that cuatomarily the men obtained their coat, 
from the charge of quarter, who, when turning them over, checked the figure• 
thereon with the serial numbers of the men asking for the coat,, but that when 
rushed it ~snot always possible for the charge of quarters to check the number,. 
The charge of quarters did not testify and the circumatancea under which the 
overcoat here in question was removed from the locker and reached accused'• 
possession were not otherwise proved. There being nothing to show that the coat 
was not removed from the locker by honest mistake, the pos11b111ty of which 11 
1118gested but in no wise controverted, or that it was wrongflll.ly taken from the 
possession of the charge of quarter,, it is not ahown that the property was taken 
bytre•pe.11, an euential or- the offense of larceny. The sole fact that it •• 
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taken from the po9session of the charge of quarter, without the permission
of Ausplund is not, under the circumstances of the caae, aufficient to 
Justify a reasonable inference that there was treapaas in the taking. The 
evidence is not legally sufficient to support the finding of guilty ot 
thia specification. 

3. For the reaaona stated, the Board of Review holds the record ot 
trial legally insufficient to aupport the finding of guilty ot Specification l 
of the Charge, but legally sufficient to aupport the findings of guilty of 
the Charge and Specification 2 thereunder e.nd the sentence as approved by 
the reTiewing authority. 
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WAR DEPARTMimT 
In the Office of The Judge Advocate Gener&l 

i'iaahington, D. c. 

C. M. No. 191076 

UNITED STATES ) PANAMA CANAL DIVISION 
) 

Te ) Trial by G. c. M., convened at Fort 
) Clayton, Canal Zone, March 3, 1930. 

Staff Sergeant RAYMOND ) Dishonorable discharge and confine
FORTER (6046902), Medical ) ment for twenty-nine (29) years and 
Department. ) six (6) months. u. s. Penitentiary. 

HOLDING by the BOA.RD OF REYim -
McNEIL, BURNS and CONNOR, Judge Advocates. 

ORIGINAL EXAMINATION by HOOVER, Judge Advocate. 

l. Accused was tried on the following charges and specifications: 

CHARGE I: Violation of the 58th Article of War. 

Specification 1: In that Staff Sergeant Raymond Porter, 
Medical Department, Corozal, Canal Zone, did, at 
Coroz~l, Canal Zone, on or about August 13th, 1929, 
desert the service of the United ~tates, and did re• 
main absent in desertion until he wa.s apprehended a.t 
the City of Panama, Republic of Panama, on or about 
January 31st, 1930. 

CHARGE II: Violation of the 93rd Article or War. 

Specification 1: In that Staff Sergeant Raymond Porter, 
Medical Department, Corozal, Canal Zone, being at the 
time, an agent, clerk or employee of the Medical De
tachment, Corozal, Canal Zone, did, at Corozal, Canal 
Zone, and or in the City of Pana.ma, Republic of~. 
on or about July 18th, 1929, wrongfully and feloniously 
embezzle by fraudulently converting to his own use and 
benefit, the sum of one hundred and five dollars ($105.00), 
lawful money of the United States, the property of Hospital 
Fund of Station Hospital, Corozal, Canal Zone, which suia of 
money came into his possession, and under his control by 
virtue of specific instructions and his said employment. 
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Specification 2: In that Staff Sergeant Raymond Porter, 
~ Medical Department, Corozal, Canal Zone, being at the 

time an agent, clerk and or employee of the Medical 
Detachment, Corozal Canal Zone, did, at Corozal, Canal 
Zone, and or in the City of Panama, Republic of Pana.ma, 
on or about August 1st, 1929, wrongfully and felonious
ly, embezzle by fraudulently converting to his own use 
and benefit, the sum of thirty two dollars ($32.00), 
lawful money of the United States, Property of Hospital 
Fund of Station Hospital, Corozal, Ca.nal Zone, which 
sum of money came into his possession, and \Ulder his con• 
trol, by virtue of specific instructions and his said em
ployment. 

Specification 3: In that Staff Sergeant Raymond Porter, 
Medical Department, Corozal, Canal Zone,, bein~ at the 
time an agent, clerk and or employee of the Medical 
Detachment, Corozal, Canal Zone, did, at Corozal, Canal 
Zone, and or in the City of Pane.ma, Republic of Panama, 
on or about August 2nd, 1929, wrongfully and feloniously, 
embezzle by fraudulently converting to his own use and 
benefit, the sum of two h\Uldred seventy-two dollars and 
nine cents ($272.09), lawful money of the United litates, 
Property of the Hospital Fund, of Station Hospital, Corozal, 
Canal Zone, which sum of money came into his possession and 
under his control, by virtue of specific instruotions and 
his said employment. 

Specification 4~ In that Staff Sergeant Raymond Porter, 
Medical Department, Corozal, Canal Zone, did, at Corozal, 
Canal Zone, and or in the City of Panam&, Republic of 
Pana.ma, on or about August 6th, 1929, with intent to de
fraud, falsely change or alter check No. 949, dated August 
6th, 1929, drawn by the Hospital Fund, Station Hospital, 
Corozal, Canal Zone, and signed by Captain P. L. Moore, 
M.C. custodian of said Fund, on the Chase National Bank, 
Panama Branch, Panama, Republic of Pana.ma, and payable to 
the order of 11 Cash1 for seven dollars and fil'ty cents ($7 .60),• 

by inserting the figure unine" (9) between the dollar mark 
and the figure seven (7) and by adding the word "ninety" 
just before the word seven on said check, which aaid check 
was a writing of a public nature and which aaid alteration 
thereon might operate to the prejudice of another. The 
said check as thus altered or changed, is in the following 
words and figures, to wit: 

- 2 -
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PANA1:A CITY, R.P. August 6 1 1929 192 No. 949 
THE CHASE NATIONAL BANK - -
or the City of New York 

PANAMA BRANCH 

Fay to the 
order of Cash $97.60 

Ninety-1 even and 50/100------------------------Dollara 
~T HDl:SPITAL FOND COROZAL CANAL ZONE 

Capt. P. L. Moore (~igned} 
Capt. P. L. Moore, M.C., Custodian of Fund. 

Specification 5: -In th.at Staff ~ergeant Raymond Porter, Medi• 
cal Department, Corozal, Canal Zone, did, at Corozal,Canal Zone, 
and or in the City of Panama, Republic of Panama, on or about 
August 2nd, 1929, with intent to defraud, falsely change or 
alter check No. 947, dated August 2nd, 19291 drawn by the 
Hospital Fund, Station Hospital, Corozal, Canal Zone, and 
signed by Captain P. L. Moore, Y.C. Cust'Odian of said fund, 
on the Cha~e National Bank, Panama Branch,~. Republic 
o.t' Pana.ma, and payable to the order o.t' Panama Railroe.d Company, 
for two hundred seventy two dollars and nine cents ($272.09), 
by inserting in ea.id eheok as payee, "Staff Serg•t Raymond 
Porter, Corozal, c.z.", in lieu of Panama Railroad Company, 
payee, a writing of a public nature, and which said alteration 
thereon might operate to the prejudice of another. The said 
check as thus altered or changed, is in the following words and 
figures, to wit-: 

PA.?WlA. CITY, R.P. August 21 1929 192_ No. 2!Z, 
THE CHASE NATIONAL BANK 
Of the City of New York 

PANAMA. BRANCH 

Fay to the 
order of Staff Ser~•t Ra2ond Port~r:, Coro;al,c••.z.. ~272.09 

Two hundred seventz two and 09/100----------------- Dollars 
POS'.l.' HOSPITAL 1''UND COROZAL CANAL ZONE 

Capt. P. L. Moore. .(Signed) 
Capt. P. L. Moore, n.c., Custodian ot Fund. 

- 3 .. 
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CHARGE III: Violation of the 96th Article of War. 

Specification l: In that Staff Sergeant Raymond Porter, 
Medical Depe.rtment, Corozal, Canal Zone, did, at Corozal, 
Canal Zone, and or in the City of Panama, Republic of 
Panama, on or about August 2nd, 1929, with intent to de
fraud, willfully, unlawfully and feloniously pass, utter, 
and or publish as true and genuine, a certain check in 
words and .figures as follows: 

PANAMA. CITY, R.P. August 21 1929 192_ No. l!,il 
TEE CHASE NATIONAL BANK 
Of the City of New York 

PANAMA. BRAN CH 

Pay to the 
order of' Sta.ff Serg•t Raymond Porter, Corozal 1C.Z. $272.09 

Two hl.llldred anenty two and 09/100------------------Dolla.r• 
POST HOSPITAL FUND COROZAL CANAL ZONE 

Capt. P. L. Moore. (Signed) 
Capt. P.L.Moore,M.c., Custodian of Fund. 

a writing of a public nature, which might operate to the 
prejudice of another, which said check was as he the said 
Sta.ff Sergeant Raymond Porter, then well knew fdsel;y altered 
and forged. 

Specification 2: In that Sta.ff Sergeant Raymond Porter, Medical 
Department, Corozal, Canal Zone, did, at Corozal, Canal Zone, 
and or in the City of Panama, Republic of Pana.ma, on or about 
August 6th, 1929, with intent to defraud, willfully, unlaw
fully and feloniously pass, utter and or publish as true and 
genuine, a certain check in words and figures as follows: 

PAN.WA. CITY, R.P. August 6 1 1929 192_ No. !il, 
THE CHASE NATIONAL BANK 
or the City of New York 

PANA.YA BRANCH 

Pay to the 
order of Cash $97.60 

Ninety-seven and 60/100------------------------- Dollar• 
POST HOSPITAL .1'11ND COHOZAL CANAL ZONE 

capt. P, L, Yoorn (51gned) 
Capt. P. L. Moore.M.c., Custodian of Fund.· 

- 4 -
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a writing of a public nature, which might operate to the 
prejudice of another, which said check was as he, the 
said Sta.ff Sergeant Raymond Porter, then well knew, false
ly altered and forged. 

He pleaded not guilty to, and was found iuilty of, the charges and specifi
cations. No evidence o.f previous convictions was introduced. He was sen
tenced to dishonorable discharge, .forfeiture o.f all pay and allowances due or 
to become due and confinement at hard labor at such place as the reviewing 
authority might direct for twenty-nine years and six months. The reviewing 
authority approved the sentence, designated the United States Penitentiary, 
Atlanta, Georgia, as the place ot confinement, and forwarded the record 
pursuant to the provisions of Article of War 50!. . 

2. The evidence shows that during July and the early- part ot August, 
1929, accused was First Sergeant and Acting Mess Sergeant of the Medical 
Detachment, Station Hospital, at Corozal, Canal Zone, Captain P. L. Moore, 
lledical Corpe, "WU the Post Surgeon and in cCll!IJIIS.nd of the hospital and de• 
tachment. Accused performed all a.dndnistratiTe duties t'or Captain lloore 
and among other things made purchases for the hospital meas and prepared 
cl,.ecka for Capta.in Moore's signature for payment of bills against the Hos
pital Fmld. The checks were usually prepared on a typewriter b7 accuaed 
and he .filled out the stubs in longhand (R. 13). Captain Moore. testified · 
that aocusedwas his "main a,ssistant•, agent and clerk, and that, because of 
the press of professional duties, he reposed confidence in accused and put 
him "in oharte ot' the of'f'ice" (R. 13,14). 

About July 18, 1929, Captain Noo~e told accused that he had decided to 
purchase a Victrola for the detachment from one Albert Lindo at a price ot 
tl05 (R. 14,40), and directed accused to prepare a check for this amount 
and cC111plete the purohe.se. The officer, as custodian of the Hospital Fund, 
thereupon signed a check for $105 payable to "cash" (R. 14,15: Ex. A), de
liTered the check to accused and gaTe him specific instructi()Jllto purchase 
the Victrola therewith {R. 14). On the check stub accused wrote the word 
"(Victrola)" (Ex. E). Captain Moore testified that he did not recall 
whether he told accused that he was to cash the check or turn it over in 
payment tor the merchandise •but it was the same, whether he used the check 
to pay Lindo or whether he cashed itn (R. 15). On the same day accused 
purcnased the Victrola from Lindo but did not make any payment thereon, 
agreeing with Lindo that pe.111lent should be made at the rate· of $25 per 
month (R. 40; Ex. L) The check given to accused w&s cashed by the bank 
on which it was drnn on July 18, 1929 (R. 49; Ex. F). It ~s returned 
to Captain Moore along with the bank statement at the end of the month, haT-
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ing been charged to the Hospital Fund. It bore a ~ingle indorsement "Ray
mond Porter" (Ex. A). Accused did not return to Captain Moore any· of the 
proceeds of the check (R. 16) and the Victrola was subsequently paid for 
from the Hoapital Fund (R. 16). Captain Moore testified that he was 
familiar with the handwriting of accused and that in his opinion the in• 
dorsement on the check was written by accused (R. 17). A witness,who 
qualified as an expert in the comparison and identification of handwriting 
(R. 46), testified that after a compe.rison of the indorsement on the check 
for $105 with proTen specimens of the handwriting of accused (E:xs. L,M; 
R. 41143), he was of the opinion that all of the writings were ma.de by 
the 1ame person, that ia, accused (R. 45) (Specification 1, Charge II). 

On August 1, 1929; Captain Moore requested accuaed to prepare a oheok 
for the purpose of paying a bill of $32 which the Hospital Fund owed to 
Armour&: Company. Accused ma.de a check, payable to "Cash", for the amount 
in question, and presented it to Captain:Moore·who signed it as custodian 
of the Hospital Fund (R. 17; Ex. B). Accused prep,.red the check stub re
citing the purpose of the check (R. 18; Ex. E) and Captain Moore directed 
him to use the check for the purpose of paying the bill. The Armour &: 
Comp,.ny bill was not paid (R. 18), but the check, bearing a single indorse
ment "Raymond Porter", was cashed by the b~.nk on August 1, 1929 {R. 18,50; 
Ex. G). Accused has no authority to cash ~he check and keep the proceeds 
(R. 18). Captain ~oore testified that ha believed that the indorsement wae 
written by accused (R. 19); and the handwriting expert, after canpe.rison with 
accused• s proven handwriting, as above, testified, in effect, that the indorse• 
ment was written by accused (R. 45) (Specification 2, Charge II). 

On August 2, 1929, Captain Moore instructed accused to prepare a check 
for the payment of a bill of $272.09, owed by the Hospital Fund to the 
Panama Railroad Commissary. Accused prepared the check, payable to the 
"Panama Railroad Coimnissary", for the amount designated, and presented it 
to Captain Moore, who thereupon signed it as custodian of the Hospital F\md 
(R. 20; Ex. C), e.nd gave it to accuaed, directing him to mail it in payment 
of the account. The check was not delivered to the Panama Railroad Commissary 
(R. io), but the designation of the payee was altered to make the check payable 
to "Stl.i't Serr:•t Raymond Porter, Corozal, C.z." (R. 21; Ex. C) and the check, 
bearing a single indorsement "Staff Serg•t Raymond Porter",was cashed by the 
bank on August 2d (R. 20-21, 50; Ex. C,G). Accused was rtot authorized to 
alter the check. Captain Moore testified that he believed the indorsement 
was written by accused (R. 22) and the handwriting expert testified, in effect, 
likewise (R. 45). The assistant manager of the Chase National .Bank, which 
bank cashed the check, testified that the check for f272.09 (as well as the 
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other cheeks above described) would not, according to the custom. of the 
· bank, have been cashed without indorsement by the person to whom the money 
was pe..id (R. 49) (Specifications 3 and 6, Charge II; Specification 1, 
Charge III). 

On August 6, 1929, Captain Moore instructed accuaed to prepare a cheolc 
for $7 .60 ~or use in p-..a-cha.sing Victrola records. Accused prepared the 
check for the amount mentioned, payable to "cash11 

, and presented it to 
Captain Moore who signed it as ouatodian ot the Hospital Fund (R. 23, 24; 
Ex. D) and told accused to go to town and get the records that af'ternoon 
(R. 23). Aocuaed brought back a.bout six Victrola records. On the same 
day the check, bearing a single indorsem.ent "Raymond Porter", and having 
been altered by typewriter to call for an amount .ot "$97.60" instead ct 
"$7.60" (R. 25; Ex. D),was cashed by the bank (R. 24,49; Ex. G). Captain 
Moore testified that he recognized the handwriting of this indorsement to 
be that of accused (R. 25) ·a.nd the handwriting expert testified., in effect., 
that the·indorsement was made by accused (R. 46). The assistant manager 
of the bank testified with respect to this check that any person cashing 
it would be required to indorse it (R. 49) (Specif'ioation 4, Charge II; 
Specification 2, Charge III). 

On August 12, 1929, accused absented himself without leave at Corozal 
(R. 31,32; Ex. J). He was apprehended by a civil police officer about 
February l, 1930, at "House No. 2" (in P:-nama City, R. P.). At the time 
of his arrest he was dressed in civilian clothes and made no statement other 
than to say he was sick (R. 54-56) (Charge I and Specification). 

3. By Specifications 1, 2 and 3, Charge II., ac~sed is charged with 
the embezzlement of certain moneys, the property of the Hospital Fund of the 
Station Hospital, Corozal, Canal Zone. The nidence shc,ws that checks for 
the respective amounts involved were entrusted to accused for the purpose 
of applying them in payment or specific obligations of the fund, but that 
he diverted them (in one case forged an alteration in the designation or 
the payee), indorsed and cashed them and tailed to pay over or account for· 
the proceeds. Though accused's dishonest purpose no doubt continued after 
the checks were cashed, it ie positively shown that the fraudulent conversion 
in each case was accomplished before ~he checks were cashed, for each was 
deliber~tely diverted from its intended purpose and wrongfully indorsed prior 
to payment by the bank. The embezzlements of the checks (if it was embezzle
ment rather than larceny) were thus complete before the proceeds reached 
accused's possession•. The checks having been embezzled, it was not possible 
for accused again to embezzle the proceeds, as charged. His application to 
his own use of the moneys -was but an incident of his fraudulent conversion 
of the checks. The evidence does not, therefore, ahem embezzlement of the 
moneys. Proof of embezzlement of the checks does not support the findings 

- 7 



(238) 

of· embezzlement of the moneys, i'or the two offenses a.re separate and 
distinct and proof of one is fa.tally at variance with findings of 
guilty of the other {C. M. 188571, Simmons; c. M. 185034, Pitt). ·It 

·follows that the evidence is not legally 1u1'ficient to support the find
ings of guilty of Specifications l, 2 and 3, Charge II. 

The evidence as to accused's forgery by alteration of the checks for 
$97.50 and $272.rg, as charged by Specifications 4 and 5, Charge II, is 
circumstantial but convincing. The checks were delivered to and prompt
ly cashed by accused, the alterations having been made in the interim. 
In view of all the facts in the case and the absence of any showing that 
the checks were out of accused's possession between the time they were 
sig;ned and the time they were cashed, and in the light of the self-evident 
advantages to accused resulting from the alterations, the inference that, 
with fraudulent intent, he me.de the alterations, or ca.used them to be made, 
cannot be escaped. It is likewise proved that the forged instruments were 
uttered by accused as alleged in the specifications, Charge III. Though 
no witness testified that he saw accused present or cash the checks, it is 
shown that he alone indorsed them and that the bank required the indorse
ment of the person to whom the payments thereon were ma.de. The essential 
elements of the offenses of forgery and uttering a forged instrument are 
established with respect to each of the two checks. 

The evidence shows that at the time and place alleged in the Specifi
cation, Charge I, accused absented himself without leave and remained 
absent until apprehended about February l, 1930. The duration of the 
absence together with the circumstances under which he absented himself 
sufficiently shows the intent to desert. The essential elements of the 
ofi'ense of desertion are established. 

4. For the reasons above stated, the Board of Review holds the 
record of trial legally sufficient to support the findings ot guilty ot 
Charge I and its Specification, Charge II and Specifications 4 and 5 there
under, &nd Charge III and its specifications; lega.1iy insufficient to 
support the findings of guilty of Specifications l, 2 and 3, Charge II; 
and legally sufficient to support only so much ot the sentence as involves 
dishonorable discharge, forfeiture ot all pay and allowances due or to 
become due, and confinement at ha.rd labor for twenty-two and a half (22i,) 
years, the maximum. sentence authorized for the offenses of which accused 
was properly convicted. Confinement in a penitentiary is authorized by 
the 42d Article of nar tor the offenses involved in Specifications 4 and 6, 
Charge II (forgery), and the Specifications, Charge III (uttering), recog
nized as offenses of a civil nature and so punishable by confinement for 
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more than one year by Section 843 c£ the Code ot the District ot 
Columbia. 

, Judge Advocate. 

, Judge Advocate. 

, Judge A.dvocate. 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D. C. 

Military Justice 
C. M. No. 191180 f'M'{ 2419!> 

U N I T E D S T A T E S ) EIGIITH CORPS A.REA 

vs. -~ Trial by G. C. M., convened at Fort 
) Sill, Oklahoma, March 20, 1930. Dis

Private SOL NELLIS. ) honorable discharge (suspended) and 
{6417970), Headquarters ) confinement for one {l) year. Dis
Battery, First Field Ar ) ciplinary Barracks. 
tillery. ) 

HOLDING by the BOA.BI> OF R....'!;"lf!E'N -
McNEIL, BUHNS and CONNOR, Judge Advocates. 

ORIGINAL EXAMINATION by MOFFETT, Judge Advocate~ 

l. The record of trial. in the case of the soldier named above, 
having been examined in the office of The Judge Advocate General and there 
foi.md legally insufficient to support the findings and sentence, has been 
examined by the Board of Review and held to be legally sufficient to support 
the findings. and sentence therein. 

2. The accused was convicted as charged of fraudulent enlistment in 
violation of the 54th Article of Yfar committed by wilful concealment of a. 
discharge from the A.rmy, June 4, 1925, under the name of Sol Nelson with 
character "Poor", to which he pleaded guilty. The only question need1ng 
notice here is whether the court committed reversible error in allowing 
the plea of guilty to stand and thereby remain available as a be.sis for 
findings and sentence. 

3. The language of the court•s questionsand defense responses there
to touching the plea of guilty (R. 4-5) evinces that this plea was advisedly 
entered by the accused after being informed of the meaning and effect and 
punitive consequences.of the same. However, the court was under no duty 
to ascertain or make of record the fact t~at counsel for the accused had 
performed his duty to the latter in this particul~r (M.C.M., pars. 45 .E,, 
70). The court was under the duty to intervene in the interest of the 
accused in the matter of his plea of guilty (a) should the evidence of 
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record have caused the court to believe that the plea of guilty "may 
have been entered improvidently or through lack of understanding of its 

· meaning and effect", or (b) should the accused have made "a statement to 
the court, in his testimony or otherwise, inconsistent with the plea" 
(A.W. 21, M.C.M. par. 70). The Board of Review is of opinion, upon a 
careful examination 0f the record of trial as a whole, that neither ground 
of intervention existed in the instant case, and therefore that the plea 
of guilty of itself affords sufficient legal basis for the findings and 
sentence (c. M. 118766). 

As to (a) above, it should be noted that the evidence of record, so 
far from affirmatively disproving the specification (C. M. 118766) tends 
strongly to substantiate it. It shows that the accused practiced wilful 
concealment both by express negation and by silence while under the duty 
to.speak. Concealment by negation appears from his answer "No" on his 
enlistment record of January 27, 1930, to the question, "Have you ever 
been discharged from the service (Army, Navy, Marine Gorps, Coast Guard, 
or National Guard) of the United States, or any other service, on account 
of disability or through sentence of either a civil or military court? 11 

(Ex. IV), in connection with Exhibit III and accused's statements on the 
witness stand (R. 15 1 16,17,19) which show that he was discharged on June 4, 
1925, thro1:$h (i.e., in consequence of) sentence of a military court, having 
on that date been discharged without court~rtial proceedings on account of 
fraudulent enlistment resulting from a concealed sentence to dishonorable 
discharge in a previous enlistment. Concealment by silence whi1e under the 
duty to speak appears from the deliberate failure of the accused to answer 
other pertinent questions (e.g~1 "Have you ever been discharged from any 
service, except with good character, and for the reasons given by you to 
the recruiting officer?"; "Have you ever served as an enlisted man in the 
United States Anrry, National Guard, Navy, or Marine Corps?~~.,..,....~~..,,...,~ 
If so, state last service and date o:f discharge") in the prescribed enlist• 
ment record form signed by him January 27, 1930,.and containing a statement 
immediately above his signature to the effect that all his answers to 
questions therein had been correctly recorded, and that all questions there• 
in had been read to him (Ex. IV). 

As to (b) above, the accused's reference on the witness stand to what 
he thought was "good service" (R. 17) is too shrouded in uncertainty of 
recollection (R. 21) to be noticed as~ statement inconsistent with his 
plea of guilty.. But irrespective of whether the accused made a positive 
assertion with respect to the nature of his service, it is manifest from 
his testimony as a 'Whole that his reference thereto had to do with Army 
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service a.ntedat,i.ng his sixteen-day .fraudulent enlistment beginning May 
191 1925 (Ex. I) and ending June 4, 1925 (Ex. III) (R. 17,18,201 21)·; 
From this latter enlistment he admitted that he received a blue disehar-ge 
(R. 5), and he made no specific statement relative to the character given 
on it. The court ,vas not required to torture the aforementioned reference 
into a characterization by the witness o.f this sixteen-day period of service 
under the name of Sol Nelson ending in a discharge on June 41 1925, with 
character "Poor" (Ex. III), which by plea of guilty the accused confessed 
to have concealed and which the evidence of record, above noticed, shows 
that he dia conceal. Consequently, the Board of Review is of opinion 
that no reversible error appears in the trial proceedings and that the 
record of trial, as a whole, is legally sufficient to support the findings 
and sentence. 

Judge Advocate. 

-------------• Judge Advocate. 

~C#--~-~ , Judge Advocate. 
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VI.AR DEP.ARZ!Em' 
In The Office Of The Jtldge Advocate General 

Washington. 

J.!ilita.ry Justice 
C.,J.1. 191369. 

UNITED STATES ) PHIL!PPllE DIVlSIOH 
) 

vs. J !rial by G.o&. connned at Otlartel 
) de Espa:ot., J!anila, P.I., :Karch 14, 

Private WILLiill.1 SELUSEEY ) 1930. Dishonorable discharge and 
·(~761371), Company K, 31st ) confinement for six (6) months. 
Infantey. ) D1sciplina.r7 .Barrack&. 

lDLDim by the BO.ARD OF REVIEiV 
:U.cNEIL, .BOimS and ll>OVER, Judge .Advocates 

ORIGW.AL EKAMlllATION by YBADI.II', Judge Advocate. 

1. !l!he record of trial 1n the case of the soldier named above has be• 
examined by the Boa.rd of leview. 

2. The accused was tried upon the following charge and •pecification, 

CRAEGEt Violation of the 93rd .Article of War. 

Specification: In that Private William Seluakey, Compa;n7 X, 
31st Infantry, did, at Manila, P.I., on or about Febru&r7 28, 
1930, commit the crime of sodomy by feloniously and against 
the order of lla'ture having carnal co?lllection with lD.is Ibla.c, 
a ma.le htlman being, by mouth• 

.Accused pleaded not guilty to, and was found guilty of, the Charge and 
Spooific:ition. No evidence of previous convictions was introduced. Re was 
sentenced to dishonorable discha.r~e, forfeiture of all pay a.nd allowances 
d.Ue or to become dne, and confinement at hard labor for sb: months. !he 
reviewing authority approved the sentence, designated the United States Dis
ciplinary Ba..t:racks, ilea.tra.z, California, as the place of confinement, a.nd 
forwarded the record pursuant to the provisions of Article of War 50§"• 

3. The evidence shows that about 7.15 P.M. on the evening of February 
28, 1930, accused, who na.d been dri:cld.ng heavily, was :found on "part of the 
wall", at the "corner of Oa.billo", on ''Gin Hill" Ma.nil.a, P.I., with a. native 
Fili~ino. Accused was lying on his back on the gro\llld. and his penis was 1D 
the native's ~outh. Private Joseph Gillan, of the :U.ilita.ry Police Deta.chmellt, 
who was a witness to the act and apprehended accused, testified concerniDg 
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the id.entity of the Filipino only that he was a "native" man {R 6-7). .A 
Il'l.tive policeman to whom Gillan turned over the Filipino testified that 
he did not know the Filipino's name (R 10). 

4. The specification charges accused with "ca.rml connection with 
Luis Dllac, a nale hmna.n being'' but there is no proof in the record tia t 
-the person with whom accused comnitted sodomy was Luis Dllac. The failure 
to prove, n.s allt:ged, the name of the person with whom the accused had 
carnal connection, leaves the evidence legally insufficient to support the 
findings of guilty {c.u. 157842, Greening}. 

5• For the reasons hereinabove stated, the Board ot Beview holds the 
record of trial legally insteficient to snpport tho findings and. sentence. 

Judge Advocate. 

Judge .Advocate. 
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i'I.AJ1 DEP.dlm.IENT 
In The Office Of The Judge Advocate General 

Washington. 

Military Justice 
C..M. 191403. 

MAY 8 - 19.30 

UNiiED STATES ) EIGHTH CORPS .AREA 
J 

vs. ) Trial by G.C.M. convened at Kell7 
) Field, Texas, ~pril 7, 1930. 

General Prisoner J.AMES o. ) Dishonorable discharge, suspended,
EV.ANS. ) and confinement for one(~) year.

) Disciplinary lnrrackS. 

OPINION by the :00.tllID OF BEVIm 
l!cNEIL, BDB1lS and BOOVKB, Judge i..dvocates 

ORlGINilL EX.m!N.ATION by FlLiNKLIN, Judge M.vocate. 

1. The record of trial in the case of the soldier ?lamed above }laving 
been examined in The Judge ..:i.dvocate General's Office and thera foand le
gally insufficient to support the findings and sentence, has been ex
Slllined by the Board of Review and the Board submits this, its opinion, to 
The Judge .Advocate General. 

2. The accused was tried upon the following charge and specif'icationa 

CRABGE: Violation of the ·69th .Article of War. 

Specification: In that General Prisoner James o. Evans, formerl7 
Private, Battery D, 18th Field .Artillery, having been dul7 
placed in confinement at ~ort Riley, Kansas, on or about the 
4th day of March, 1929, did, at .li'ort Riley, Kansas, on or about 
the lat day of November, 1929, escape f'rom siid confinement be
fore he was set at liberty by proper authority. 

Re pleaded not guilty to, and wa.s found guilty of, the Charge and Specifi
cation. No evidence of previous convictions was introduced. He wa.s sentenced 
to dishonorable discharge, forfeiture of all pay and allowances due or to 
become dne and confinement for one year. The reviewing authority approved 
the sentence, directed its execution., but suspended the dishono.rable dis
charge and a.eaignated the Pacific :Branch, United States Dieciplilla.rJ" ~ 
racks, .Alcatraz, California, as the place of confinement. The sentence wa.a 
published. in Gene1'a.l Court;tartial Order No• 251, Headquarters Eighth Corps 
Area, April 211 1930. 

-1-
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3. '?he evidence ahowa that on Novamber l, 1929, vhile accused we.a a 
"parole" general prisoner, that is, "a Claaa 'A' prisoner working without 
sentry", at Fort Rile1, Kansaa, he was sent from the guardhou.ae at 7 A.M. 
to a designated place tor work. He tailed to report at this place, whereupon 
aearch was made tor him but he waa not found. He did not return to the 
gua.rdhou.,e that evening (Eu. l,2,3,4.). 

Accused testified that he "broke confinement" because his rather 
•• ill and llll&ble to work and accuHd wished to auht him. On leaving 
Fort Riley he went to his tather'a home at Pittsburg, Ka.na1u, where he 
worked and contributed to the aupport of his parent, for about two months. 
Then he went to Houston, Texaa, where he obtained employment and continued 
to contribute to the support of his parents (R. 12-15}. 

,. The evidence thus ahowa that accuae4 abaented himself without 
authority from the post at which he was serving a sentence to confinement, 
but at the time of absenting himself he waa working without a sentry and 
wa1 not under any phyaical re1traint. Accu.sed testified that he "broke 
confinement", but in view of all of the evidence, this language cannot be 
construed as implying an admia1ion that he we.a under physical restraint 
at the time he absented himself. "eoO:inement imports some physical 
restraint" (M.C.ll., P• lti3)J and the Manual for Courta-~rtial provides that 

"A violation of a restraint on liberty other than arrest or 
confinement - for example, the restraint imposed on a prisoner 
paroled~ work within certain limih - should becharged 
under A. 11. 96." (M.C.Y., P• l.54.) 

Altho'Q8h the facts in the present case may show the commi11ion by accused. of 
aome other offenae, they do not eatabliah the offense charged, that ia, 
escape from confinement, for the phyaical reatraint which is the esaenoe of 
confinement did not exi1t. 

While the term• of the "parole" under which accu.sed was worldng 
do not expressly appear, it might ba assumed that his failure to report !or 
work at the deaignated place and to return to the guardhouse at the appointed 
time, and his departure from the post amounted to violations of that parole. 
But it hae been held that & violation of pa.role u.nder euch circumetancea ia 
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not a l••••r offenae included in the offense of eacape from confinement, 
and that a conTiction of Tiolation of pe.role under a charge of escape 
is' not legally ,juatified. (C. JI• 189830, Talchers c. M. 148683, Rich). 

Prior to the promulgation of the 1Bnual tor Court1-Yartial, 1928, 
in which appear, the rule with rupeet to charging under the 96th Article 
of War Tiolatione of restraint other than physical restraint, aa aboTe 
quoted., the Boe.rd of ReTie• u1ed language in certain eases (C. K. 148252, 
Pavlick:& c. ll. 156305, Acree) indieatiTe of an intention to hold that the 
re1traint imposed in "pe.role" cases such as the one no• under oon1ideration 
•• 1uch restraint that 1, breach thereof would amount to ,Heape within the 
meaning ot the 69th .lrticle ot ft.r. Language u1ed by the :Soard in a.nother 
case (c. M. 148683, Rich) pa11ed upon prior to the 19!8 Uanual, •U8Be1ta 
the contrary view. 'lhl.teTer the rule 'fl'IA1 haTe been prior to the 1928 Ht.nual, 
howeTer, there can be no doubt, in yiew ot the explicit language of that 
Jl&IIU&l above quoted, that the 1tated definition of escape in Tiolation of 
the 69th .lrticle ot War ii intended to exclude the ca1e of a prisoner 
ttp&roled to work within certain limit,• who leaTe1 hi1 place ot dut7 and. 
the station where he is 1erTing hi1 sentence. 

5. For the reaaona hereinaboye ,tated, the.Board of ReTiew ii ot the 
opinion that the record ot trial i1 legally insufficient to 1upPort the 
tind.ing1 and sentence. 
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WAR l'EPAR'll,1E:NT 
In the Oftioe of The JUdge Advocate General 

Washington, D. c. 

Board of Review 
C.?.!. 191413 

UNITED STATES 

vs. 

Private WILFRED~. LJ.POINTE 

J 
) 
) 
J 
) 

(61~2998), Battery B, 11th Field) 
Artillery, and Private THEODORE) 
P. FtEl!ING {6814584), Battery B,) 
11th Field Artillery. ) 

.JUi·i 2- ,930 

HAWAIIAN DIVISION 

Trial by G. c.M., convened at Schofield 
Barracks, T. H., March 24, 1930. La
pointe: Dishonorable discharge, suspend
ed, and oonfinement for three (3) years. 
FlEr.ling: Dishonorable discharge, sus
pended, and confinement tor one (1) 
year. Disciplinary Barracks, as to each. 

HOLDING by the BOARD OF REVIEW 
MolIBIL, BURr'.S and HOOVER, Judge Advocates. 

ORIGINAL E1'.Ai~INATION by FRANKLIN, Judge Advocate. 

The record of trial in the case ot the soldiers named above,having been 
examined in the office of The Ju~ge Advocate General and there found legally 
insuffioient to support the findings ani sentences, has been examine~ by the 
Board of Review a:rn held to be legally sufficient to support the findings and 
sentence as to each acoused. Though there is no direct proof thereof,penetra
tion may reasonably be inferred from the facts in evidence. The offense of 
sodomy, including penetration, requires strict proof; but circumstantial evi
denae may be sufficient (C.M. ~~~llison; 119~78, MoBryant). 

~~_.:;...~~-!--~~• Judge Advocate~ 

I oon~:,. , 

E~~GER, 
Major General, 

The Judge Advocate General. 
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WAR D:EPAR'l'l,®rf 
In the Of!ioe of The Judge A.chocah General 

'faehington, D.c. 

Military Ju1tice 
C. M. No. 191422 

UNITED STATES ) FIRST DIVISION 
) 

Te ) Trial by G.C.M., convened at 
) Platt_1burg Barrack,, New York, 

Prhate GEORGE J.. DRAGOON ) J.pr1l 10, 19~0. Dishonorable 
(6673880), Com:panJ" G, 26th ) discharge, suspended, and 
Infantry. ) confinement for six (6) months. 

) Disciplinary Be.rrack1. 

OPINION of the !OARD OP' Rfflff 
KcNEIL, BURNS am HOOVER, Judge J.dTCoahs. 

ORIGINAL EXAYINATIOI by FRJ.NXLII, Judge A.dvoeate. 

l. 'l'he Board ot Review has examined the record of trial in the e&H 
of the 1oldier named above and submit, this, its opinion, to 1!:le Judge 
Advocate General. 

2. .lcca.sed •• tried. upon the following Ch.t.rge and Specif'ication1 

Clll.RGE1 Violation of the 68th Article of war. 

Specif'ication1 In that Private George A. Dragoon, Com.pall3' •o", 
26th Infantry, did, at Plattsburg Barracks, !ew York, 
on or about July 21, 1929, desert \he ,ervice ot the United 
State, and did remain absent in de1ertion until he ,urrender
ed himself at Platt,burg Barrack•, New Torie, on or about 
March 18, 1930. 

Accused pleaded to the Specification, guilty except the word, "de1ert" &nd 
"in de1ertion", 1ubstituting therefor, respectively, the word, "ab1ent 
himself' without leave trom" am "without leave•, or the excepted word,, not 
gllilty, of the 1ub1tituted worda, guiltyJ to the Ch&rge, not guilty but 
guilty of violation of the 61st ArUcle or W&r. He •1 tound ga.ilt7 of the 
Charge and Specification. No evidence of previou, conTictiona was introduced. 
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Re waa aentenced to di1honorable discharge, forfeiture ot all pay and 
alloW1J1ce1 due or to become due, and confinement at hard labor tor one 
and. one-halt year,. The reTiewing authority approved the sentence, reduced 
the period ot oontinement to 1ix IIX)nths, directed ita execution but sua
pended. the 4iahonorable diacharge, and designated the Atlantic Branch, 
United State, Di1ciplinary Barracks, J!'Ort Jay, New York, as the place of 
contineaent. The 1entence wa• pa.blished in General Court-Mu'tial Order, 
wo. 211, H ...dquartera Fir,t Divi1ioQ, April 22, 1930. 

s. The record of trial 1howa that atter acou1ed entered hia plea, of 
guilty to abaence without leaTe· tor the period alleged in the 1peciticatioa 
and not guilty of Tiolation of the 58th Article ot W&r but guilty ot Tiolation 
ot the 6l1t Article of War, the pro1ec~tion announced that it rested it1 
ca1e. No eTidence was introduced by either the prosecution or the deten••• 

,. Th• onl7 que1tion presented by the record in this case requiring 
consideration 11 whether or not the pleas of guilty to absence without leaTe 
tor the period alleged are legall7 sufficient to support the tindinga of 
guilty ot de1ertion. The Manual tor Court1-Hl.rtial, 1928, paragraph 130 a, 
J)a68 1,1, plainly 1upplie1 the answer to thia question, a, followas -

"*••a plea ot guilty of absence without leaTe to a charge 
ot desertion 11 not 1n itaelf a sufficient basis tor a con
Tict1on ot deaertion. In 1Uch a case no inference ot the 
intent not to return arises from any admission involTed in 
the plea, and therefore, to warrant conviction of deaertion, 
eTidenoe, such aa evidence of a prolonged absence or other 
oirOU1111tanoe1, lllUSt be introduced from which the intent in 
deeertion can be inferred,• 

It baa been repeatedly 10 held by the Board of ReTiew with the concurrence ot 
The Judge AdTooate General. See c. Y. 151647, l'rightJ c. M. 151386, YilaonJ 
c. ll. 1~70, !ruceJ c. M. 143989, Wall. 

The pleas of guilty being themaelTea an insufficient basis ot an 
inference ot intent to deeert, and there being no ot,her proot ot auch intent, 
the record ia legally sufficient to aupport only 10 much of the find1J18S aa 
inTolTe1 findi1'16S of guilty of the leaaer included ottenee of absence without 
leaTe aa admitted by the pleaa of guilt7. 
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5. For the reasons hereinabove stated, the Eoard or Review is or 
the opinion that the record of trial is legally aufricient to 1upport 
·only so much or the findings as involves finding, or guilty ot absence 
without leave from July 21, 1929, to March 18, 1930, in violation of the 
61st Article of war, and legally 1r11fficient to 1upport the sentence. 

Judge Advocate. 
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17..:Ul DEP.i.R!IMENT 
In The Office Of The Judge .ddvocate General 

Washington. 

Military Justice 
c~. 191605. 

UNITED STATES ) HAWAIIAN SEP.ARA.TE COAST AmILLFm 
J muGADE• 

vs. ) 
) Trial by.G.c.M. convened at Fort 

Private BOIIBRT .J.WmOSE ) Sha.~er, T.H., ~pril 17, 1930. 
(6700395), lhttery B, 15th } Dishonorable disc~a.rge and confine
Coast Artillery. ) ment for two (2) yea.rs and su (6) 

) months. Penitentiary. 

EOLDIID by the ro..uro OF REVIEW 
l1c1IBIL, ll1lmS and HOOVER, Judge .Advocates 

ORIGIN.:iL EXA11INATI01l by BA.LC.All, J'Udge Ad.voes.tee 

1. The record of trial in the case of tie soldier named above bas 
been examined by the :Board of Review and found legally sufficient to sup
port the findings of guilty of the Charge and Specification l thereunder 
a.nd the sentence as modified by the reviewing authority. 

2. Under Specification 2 of the Charge, accused was foond g111.1ty 
of the offense of sodomy by having carna.l connection per a.n'Cm with 
prisoner Bowman. There is in the record no evidence, direct or circum
stantial, sufficient to show penetration, an essential element of this 
offense. The evidence does, however, sufficiently show tba.t at the time 
and place alleged in the specification, acO'llsed comnitted acts which 
amounted to an attempt to conmit sodomy with l3owma.n 1n the ma.mer alleged, 
an offense lesser tha.n and incl'!ded within that chnrged. 

3. For the reasons hereinabove stated; the Board of :Review holds the 
record of trial legally sufficient tl:J support the findings of g11ilty of 
the Charge and Specification l thereunder and the sentence as modified by 
the reviewing authority, but legally sufficient to support only so me.ch 
of the find.ing of guilty of Specification 2 of the Charge a.s involves 
findings of guilty of an attempt to connnit sodomy with tl:e person named at 
the tnne and place and in the~eged, ~iniolation ~f the 96th 
.Article of war. '/P -

1 ,, ~ Judge A.dvoos.te. 

~dge Mvocatee 

_Judge .f..dvocate. 
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nR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D.c. 

111IMilitary J111Uee 
.,JC. M. No. 191622 

UNITED STA.TES } 
) 

v. ) 
) 

Private WALTER A. SHANLEY ) 
(6059666), 40th School ) 
Squadron, Air Corps, ali&a } 
Private Michael R. Shea, ) 
Headquarters Troop, 12th } 
Cavalry. } 

EIGHTH CORPS .A.REA. 

Trial by G.C.M., convened at 
rally Field, Texas, April 28, 
1930·. Diahonorable discharge 
and confinement for three (3) 
years. Disciplinary Barracks. 

HOLDING by the BOA.RD OF REVIEW 
McNEIL, BURNS and HOOVER, Judge Advocatea. 

ORIGIN.AL EXAMINATION by BEER, Judge Advocate. 

l. The record of trial .in the ease of the soldier named above has 
been examined by the Board of Revie••nd found legally auf'fieient to support 
the findi?l88 of gl11lty of Charge II and Specifications 1 and 2 thereo.nder. 

2. By Specification 2, Charge I, 1t ii'! alleged that aecU!ed on January 
30, 1930, proe11red himself to be enlisted in the military service by wilfully 
concealing the fact that he was then "a Private in said 40th school Squadron, 
Air Corps". The evidence in aapport of this specification showa that at the 
time ot his enlistment on January 30, 1930, he was already in the military 
1erviee, and that on applying for enlistment he answered in the affirmative 
when asked whether he had served as an enlisted man in the Army, and replied 
"See Affidavit" in response to a qaestion reql1iring him to state his last 
service and date of discharge. The affidavit referred to in his reply was not 
introduced in evidence. There is nothing in the declaration signed by the 
accused or elsewhere in the record to show that at the time of applying tor 
this enlistment, accased concealed the fact that he was then a Private in the 
40th School Squadron, Air Corps, or was otherwise in the military service. It 
follows .that the ~vidence is not legally sufficient to show that accused's 
enlistment was procured by fraud (C. M. No. 185932, stinners c. M. No. 186540, 
Yost; c. M. No. 190368, Clark}. 

http:ORIGIN.AL
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The maximwn punishment authorized by paragraph l°' cot the 
Manual for Courts-Martial for the oftenaes of which accused atanda properly 
convicted, 1.e., two o!tenaea of desertion terminated by surrender atter 
an absence in each ease of lea, than sixty days, 11 dishonorable discharge, 
forfeiture of all pay and allowancea due or to become due, and confinement 
at ha.rd labor for two yeara. 

z. The Board of Review holds the record ~f trial legall.7 anfficient 
to aupport the findings of guilty of Charge II and the two specification• 
therellnder, but legally iniuf!icient to aupport the findings of guilty of 
Charge I and or Specification 2 thereunder, and legall.7 sufficient to support 
only 10 much of the sentence aa involves dishonorable discharge, forfeiture 
of all pay and allowancea due or to become due, and confinemen't at hard labor 
tor two year,. 

4tt;;~Mge J.dvocah, 

Judge ~voea'ta. 

J'udge Advocate.-----------, 
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UR DEPARTMENT 
In the Office ot The Judge Advocate General 

Washington, D.c. 

Military Ja.stice JUN 3-1930 
C. M. No. 191631 

UNITED STATES ) EIGHTH CORPS AREA. 
) 

v. ) Trial by G.C.Y., convened. at 
) Fort Sill, Oklahoma, March 8 

Major CHARLES B. THOMA.S ) and April~. 1930. 
(04689), Field A.rtiller,. ) Dhmi111al. 

OPINION ot the BOA.RD OF REVIEW 
McNEIL;. BURNS and HOOVER, Judge J.dvocatea • 
.ORIGIN.AL EXA.'MINATION by BEER, Judge Advocate. 

l. The Board of Review has examined the record of trial in the case or 
the officer named above and submits this, its opinion, to The Jlldge Advocate 
General. 

2. .lccused was tried upon the following charges and 1pecif1cationu 

CHA.RGE Ir Violation of the 69th Article or·war. 

Specifications In that :Major Cha~les B. Tho.1111.s, Field Artillery, 
United States Arrq, having been duly placed in arrest at 
Fort Sill, Oklahoma., on or about February a, 1930, did, at 
Fort Sill, Oklahoma, on or about February 8, 1930, break hit 
said arrest before he was aet at liberty by proper authority. 

CHARGE Ila Violation ot the 96th Article or War. 

Specification ls In that M&Jor Charles B. Thonas, Field Artillery, 
United States Army, was, at Lawton, Oklahom, on or about 
February 7, 1930, drunk and disorderly. 

Specification 2t In that Major Charles B. Thomas, Field .Artillery, 
United States .Arm:,, did, at Lawton, Oklahoma, on or about 
February 7, 1930, in a dangerous and threatening manner, 
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wrongfll.lly point a loaded pistol at Captain Leroy E. 
Everett, 124th Field Artillery, Illinois National Guard. 

Specification 3: 

He pleaded not guilty to the-charges and specifications; and was found not 
guilty of Specification 3, Charge II, and guilty of the charges and remaining 
specifications. No evidence of previous convictions was introduced. He 
was sentenced to be dismissed the service. The reviewing authority approved 
the sentence and forwarded the record of trial for the action of the President 
under the 48th Article of 'Ml.r. 

3. 'llle evidence shows that du.ring the day and early evening of Febru.ary 
7 (Friday), 1930, accused., who waa on duty as a student officer at the Field 
Artillery School ai Fort Sill, Okla.hona, but quartered in an apartment 
building at 225-i-n Avenue, Lawton, Oklahoma, was to some extent drunk (R. 37, 
41,42,67). At about 7t30 or 8 P.M. on this date, he entered the quart.era 
of a Captain Leroy E. Everett, 124th Field Artillery, Illinois National Guard, 
located in the apartment building, where Everett and a Major Flanigan of the 
New York National Guard were, and whera a "party" had been in progress. Ac
cused, after some other remarks had been made, objected to Everett "leaving 
the party to keep an engagement", and suddenly drew from his pocket a loaded 
.44 caliber reTolver and pointed it at EYerett. ?!.ajor Flanigan, who obserTed 
accused's actions, gave a "yell" and took the weapon away from accused (Exs. 
III, IV) who resisted "not much 1! any" (Ex. III). Everett told accused to 
go to his apartment and sober up, and later left with Major Flanigan. Major 
Flanigan testified that at the time of this occurrence accused was drunk and 
did not appear to be in full possession of his faculties (Ex. III)a and 
Captain Everett testified that accll8ed was "not absolutely drunk but he had 
beim. drinking and was not sober", and -.as "somewhat" under the influence of 
aicohol. ·Both Flanigan and Everett had also been drinking. Everett and 
accused. were on very friendly terms (Ex. IV). Major Flanigan testified with 
respect to the use of the revolver that "at the time it seemed a serious 
matter to me but after thinking the matter over'I do not believe that Wt.jor 
Thoaa1 was serious or meant it to be a threat" (Ex. III). Everett testifiedt 
"I do not believe Major Thonas had any seriou.a designs on my person - I do 

.belie~e that he was joking" (:&x. IV). Shortly after the occurrence Everett 
called Captain Hugh Boone, Field Artillery, who waa also quartered in the 
building, into Everett's apartment and there Flanigan and Everett told Boone 
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'llha.t had recently occurred (R. 68,69). Boone formed the impression from 
their conversation and actions that they were afraid of accused (R. 63). 
On February 9th, at the suggestion of Everett, a·request was made that 
accused be confined to the post "so that Captain Everett could liTe in 
peace down in Lawton" (R. 82,132,1.33). 

A. short time after Captain Boone•s conversation with Flanigan and 
Everett, Boone went to accused's apartment and asked him as to the cause of 
the trouble but received an "incoherent" reply. Acou.sed did not haTe a 
weapon at this time, but Boone obserTed two holes in the ceiling which he 
believed had been made by bullets (R. 67,68). When Boone entered the room 
acouud, ·who appea.red to be "entirely beside himself" with drizllc, ran to a 
bureau in a drawer of which.Boone had previou.sly seen a pistol, and attempted 
to open the drawer, whereu.pon Boone •ran after him and he cloaed the drawer 
and • • • Jumped on his bed". Boone then left (R. 73). A.bout 8 P.M. on the 
same eTening, Night Chief of Police Jones of Lawton reoeiTed three telephone 
calla within a few minutes from accused (R. 60,85) complaining of molestation 
by military police and asking for immediate protection. Upon receipt of the 
third call Jones proceeded with another policeman (R. 85), one in uniform 
(R. 147), to the apartment. Tb.ey were directed to accused's room by Captain 
Boone llho warned them that accused ns armed. Tb.e police announced their 
identity and asked what was-wanted, to which accused replied •you God damn 
sons of bitche1 you are not coming in here•, and when Jones, becau.ae of the 
darknes, of the room, fla1hed hi1 flashlight in the door, accu.sed "1tuck a 
double-barreled shotgun" in his face and threatened to shoot if he entered 
-(R. 85,86,94). A.t this point Captain R. G. Hunter, Field Artillery, who 
lived adjacent to accused in the apartment hou.ae, heard the disturbance and 
upon going into the hall fou.nd the two policemen at accu.sed' a door, each w1th 
a gun in his hand. Hunter requested that he be permitted to go in and speak 
to accused, and did so. AccU1ed, dreued in underclothes and bathrobe, n.s 
on "the Chesterfield" Just inside the door with two loaded guna, a ahotgun 
and a rifle, in his lap. The gwis were given to Hunter or one of the police 
officers (R. 39,86,95). The "safety" of the shotgun was •off" (R. 96). Ac
cused was arrested for "being drunk, disturbance and aua11lt with deadly 
weapons" and, as he refused to dre11 further, was taken as he was to the city 
police station (R. 86 J. As the party left the apartment accu.sed gave "a kind 
of wild aniaal cry" of protest but soon "recovered his 1el! possession" 
(R. 69). After arrival at the police station accu.sed was, on the same night, 

http:becau.ae
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released in custody of Captain L. s. A.rnold, Provost Marshal, Fort Sill, 
Oklahoma (R. 87). The latter returned accused to hia quarters, remaining 
in his room about two hours or until he thought accused waa asleep. Ac
cused was drunk at this time (R. 100). At about llt30 that night, or 
between 10 o'clock and midnight, accused, who waa ".muttering" at the time, 
fired two shots in the hallway of the apartment building. There was a cat 
in the hall at the time but no persons yere visible (R. 71-73). The shot, 
barely missed the bed of a man and his wife who lived in a room at the end 
of the hall (R. 77). In the opinion or Captain Boone, who witneaaed the 
shooting, accused was not firing at either Captain Everett or Major Flanig1U1, 
but was "Just shooting" (R. 73). 

About 3 P.M., February 8, 1930, MaJor Herbert R. Odell, Field 
Artillery, Fort Sill, Oklahoma, was verbally directed by the Assistant 
Commandant of the Field Artillery School to serve upon accused the following 
letter written by order or the Commandant (R. 26-28J Ex. I)a 

ltl!'he Field Artillery School 
Of!ice of the Commandant. 

Fort Sill, Oklahoma, 
FebrW1ry 8, 1930. 

"SOEJECTt Official Notice or Arrest. 

T01 Major Gharlea B. Thomas, F.A. 

l. Upon receipt of this notice and thereafter until 
released by proper authority, you will consider yourself in 
arrest and will restrict yourself to the following limitas 

(a) From receipt of this notice until 
6t00 PM this day, the city limits of Lawton and the public 
highway therefrom to and including the Fort Sill Military 
Reservation. 

(b) From and after 6100 m thh date, 
the Fort Sill Military Reservation. 
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2. You will 1mmed1ate1Jr move your personal effects 
from your present quarters in Lawton to quarters No. 60-AB, 
Post Field. 

3. Motor transportation for use in conveying your 
effects to the above designated quarters will be available 
to you upon telephone request to the ~uartermaster, Fort Sill, 
Telephone No. 187. 

4. In connection with your arrest as above ordered 
your attention is directed to A.R. 60()-355-

By order of Colonel TYNERa 

E. F. HA.RT, 
Captain, 1st Field Artillery, 

ADJUTANT." 

Major Odell delivered a copy of this letter to accused after reading it to 
him at the latter's quarters in Lawton, Cklahoma, at 5tl5 P.M. on that date. 
Accused appeared to understand the "contents and significance of the arrest", 
though suffering from what appeared to be a "hangover" (R. 28). Captain 
Hwiter saw accused in the latter's a:pe.rtment shortly after Major Odell had 
served the notice of arrest, at which time accused showed the letter to him. 
Accused was going a.bout the apartment gathering up his things and seemed ver1 
much agitated in having only about forty-five minutes to comply with the order 
(R. 42). At about 7 o'clock the same evening, accused Y&S aeen dl'hi?lg toward 
the post on the main highway between Lawton and Fort Sill (R. 106). At 9a30 
P.Y., Captain Hunter visited accu.sed in the quarters assigned him at POst 
Field, and found accused intoxicated (R. 43,44). At about ll o'clock on the 
same night accused, while wider the influence of liquor, appeared in hia old 
apartment in Lawton and attempted to gain entrance thereto (R. 30-36). Later 
it was discovered that "someone had broken the door" (R. 44-46). Accused 
was not set at liberty by proper authority after having been placed in arrest 
on February 8th (R. 107,108). Brigadier General William :M. Cruikshank arrived 
at Fort Sill at about 4 P.M., on February 8, 1930, for the purpose of assuming 
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command of the post (R. 29). He formally announced his arrival and assump
tion of command by general order bearing date February 8th. Within about 
two hours after his arrival he was·"told everything that had been done 
concerning Major Thonas. He said he approved of it and it was all right" 
(R. 137) • 

The defense announced that accused had been advised of his rights 
as a witness and had elected to remain silent (R. 154). 

4. The evidence shows that on February 7, 1930, the time alleged in 
Specification lr Charge II, accused was drunk while about the apartment 
bttilding in Lawton, Oklahoma, in which he was quartered. His condttct dtiring 
the evening, including the recklesa firing of shots from dangerotts weapona, 
and his altercation with the civil police officers who came to his quarters 
at his solicitation, was of a nature which m\lSt be characterized as disorderly. 
The findings that accused was drunk and disorderly are fully atipported by 
the evidence. 

That accused wrongfully pointed a loaded pistol at Captain Everett, 
as alleged in Specification 2, Charge II, is clearly shown. The testimony 
of Major Flanigan, an eyewitness to this act, tcgether with the evidence 
relating to the behavior and <lemeanor of Captain Everett and Major Flanigan 
following the occtirrence, leave no doubt that the pistol was pointed in a 
dangerous and threatening manner, and that these officers at the time con
sidered the transaction to be in the nature of a serious assault. Accused 
was t1nquestionably drunk to some extent when the acts described took place; 
and the defense contended, in making a motion for a finding of not gttilty of 
this specification, that accused was so drunk as to be incapable of enter
t.aining a specific intent to catise an injury to Captain Everett• No specific 
intent was alleged or found, and it need not here be determined whether or 
not such an intent could or did exist. Suffice it to say that accused's 
voluntary drunkenness was not legal excttse for the offense under considera
tion (Par. 126 ~, M.C.M.). 

The evidence also shows that accused breached his arrest on February 
8, 1930, as alleged in the Specification, Charge I, by leaving the limits 
of the Fort Sill reservation contrary to the written and oral directions he 
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had received. It again app~ara that he was drunk at the time of the breach, 
but this fact ha11 no bearing upon the legal propriety of the finding of 
gllilty (Para. 126 ·a, 139 a, M.CJl.). The defense, in making a motion for a 
finding of not guilty under this specification, contended that inasmuch aa 
there was a change in commanding officers after the order tor arrest was 
issued but before it was served upon accused, the order was without legal 
force. The point is without merit. Assuming that the order for arrest did 
not become binding upon accused until it waa served on him, it is entirely 
clear that it was legally effective tor its pronounced purpose when issued, 
and that, like any other legal order, continued in legal effect after the 
officer making it had ceased to exercise the command by virtue of which it 
was issued. There n, nothing in its term11 or in the circumstances wider 
which it wa, given to indicate that it was intended to operate only until 
another officer aaaumed conxnand of the post. Though the new command 1ng 
officer might properi, have revoked the order upon his assumption of 
command he did not do 10, but, on the contrary, approved it. The order, 
when served upon accused, was effective to place him in arrest within the 
meaning of the 69th Article of War and paragraph 20 of the Manual for 
Court •-MLrt ial. 

5. The charge sheet shows that accused, who is 34 years of age, entered 
the aervice as Second Lieutenant of Field Artillery, November 30, 1916s was 
promoted to First Lieutenant February 20, l9l?s to Captain, August 5, l9l?s 
and to Major, his present rank, on September 19, 1928. 

6. The court wa.a legally eonatituted. No errors injuriously affecting 
the substantial rights of accused were committed du.ring the trial. In the 
opinion of the Board of Review, the record of trial ia legally a\l!ficient to 
support the findings and sentence and warrants cont'irmation thereof. Dis
missal is authorized tor violation of the 69th and 96th 1rticles of War. 
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\"/AR DEPAR~.IEl,T 
In tr...e C·ffice cf The .Tuclge Advocate General 

V/ashington, D, C. 

Military Justice 
C.M. 191638 

UNITED STATES .. } FOUR TH CCRPS AREA 

vs. 
)
l Trial by G. C.1!., convened at Fort 

Private First Clan CECIL 
) 
) 

Benning, Georgia, April 17, 19~. 
Confine.'Ilen t for a ix (6) months 

R. GUES (6344069 J , Com- ) and :forfeiture of ;,,.14.00 of bis 
pany A, 24th Infantry. ) pay per month for 111'.e period. 

) Fort Benning, Georgia. 

HOLDING by the BO.AP.D OF REVIEW 
Mcl.'EIL, BURtS and HOOVER, Judge Advocates. 

O"UGIN.AL ~1!INATION by BALCAR, Judge Advocate. 

The recor4 of trial in the case of tte soldier named above, having 
been exsnined in the offioe of The Judge Advocate General and there found 
legally insufficient to support the findings and sentence, has been examined 
by the Board of Review and held legally sufficient to support the sentence. 
Accused was found guilty of the offense substantially as charged, for the 
finding that the shoes had been ''issued to Private George Patterson" 11 
equivalent in au.bstanoe to tte allegation that they were "property of Pri
vate George Patterson." The finding that the shoes were property of the 
United States, furnished and inte:oo.ed for use in the military servioe may 
be disregarded as surplusage, since there remains the offense substantially 
as charged. The oourt erroneously substituted, under the charge, the 94th 
Article ·Of War for the 93rd, but this may also be disregarded. (C.:J. 147387, 
Pys). 

Judge Advocate. 

Judge Advocate. 

, Judge Advocate. 
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W.AR DEPARTMEN'l' 
Iu !he Office Of The Judge .Advocate General 

Washington. 

Military Jua tice 
C..M. 19169~ 

U?IITED ST.A.~ES ) P.AN'..m.A. CAN.AL DIVISION 
) 

Tl• ) Trial by G.C.it. convened at Fort 
) Clayton, Canal Zone, lfay 1, 1930. 

General Prisoner J~ o. ) Dishonorable discharge alld. confine
.oouI!llllAU. ) ment for one (1) yea.r. Disciplinary

) Barracks• 

BOLD.Im ~ the Bl.ARD OF REVIEW 
KcimIL, BOBBS and COmfOR, .Tu~ Ad.voca.tea 

ORIGIN.tlli ELir.1.I?UTIOlf' by· !l!JlG~dge .Advocate. 

1. The record of trial in the case of the soldier- named above has 
been examined by the Board of Review. 

2. !l!he accused was tried on the following charge and specification: 

C!LlRGEz Violation of the 69th .Article of war. 
Speci:tica.tiont In that General Prisoner James o. :Bo'adreau, p.c. 

Department, General PrisonStocsde, having been duly placed 
in confinement at Oorozal, Canal Zone, since Decembe:- 6th, 
1929, did, at Coroza.l, Canal Zone, on or about ~il 4th, 
1930, escape :from confinement before he wa.s set at liberty by 
proper authority. 

Accused pleaded not g\lilty till, and was f<lllld guilty of, the Ch9l'ge and speci
fication. No evidence of :previous convictions was introduced. Re was sen
tenced to dishonorable discharge, forfeiture of a.11 pay and allovnnces due or 
to become dUe, and confinement at hard labor for one year. The reviewing au
thority approved the sentence, designated the ~tlantic Branch, United States 
Disciplinary .Ba.rrackS, Governors Island, ffew York, as the place of confinement 
and forwarded the record pursuant to the provisions of ..u-ticle of War 5oi• 
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• 3. The evidence shavrs that accused was a Class A -paroled prisoner 
on April 4, 1930 (R. 9,11) at the Prison Stockade, Coroze.l (R. 10). At 
about 11:15 A.M. on this day, accused left the stockade without guard to 
go to the Mess Hall about 200 yards away to get ice for the prisoners,• 
a routine duty which he performed daily and which should have taken about 
fifteen minutes. He did not return (R. 9,11,13) until April 16, when he 
was brought back under guard. Accused chose to remain silent (R. 13). 

4. The accused was charged with escape from confinement, and '"con
finement import~ some physical restraint11 

, M.C.M., page 153. Since the 
prosecution failed to show that accused broke away from "some physical 
restraint", but on the contrary was permitted to leave without guard or· 
other physical restraint, the essential element of the crime alleged was 
not established by the proof. In C. M. 191403, Evans, circumstances very 
similar to the instant case are recited, and the Board of Review held: 

wAlthoug,h the facts in the present case may shaw the 
commission by accused of same other offense, they do not 
establish the offense charged, that is, escape from confine
ment, for the physical restraint which is the essence of con
finement did not exist... 

While the evidence shows that accused committed some off'ense analogous 
to breach of parole in violation of the 96th Article of War, he cannot be 
punished therefor in this instance inasmuch as he was not charged with such 
an offense. Breach of parole is not a lesser included offense where an 
accused is charged with escape from confinement. liee C. M. 189830, Walcher. 

5. For the reasons hereinabove stated, the Board of Review holds the 
record of trial legally insufficient to support the findings and sentence. 

, Judge Advocatee 

, Judge Advocate. 

*-=...,,,.i-..-µ7-.~-w-)---•- , Judge Advocate. 
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WA.R DEPARTMENT 
In the Ottice ot The Judge J.dTooate General 

Y&ahington, D.a. 

ltilitary Justice 
C. K. No. 191695 

U !l I T E D S T A T E S . ) lllGHTH CORPS AllF.l 
) 

1'. ) Trial b.7 G.C.K., conTened. at 
) Yort Logan, Colorado, Karoh 

Captain JOSXPH S • JOHNSOll', ) '--7, 19~ • Di1mi11&l. 
Jr. (0-84.30), F1r1t ) 
Intantr7. ) 

OPINION of the BOA.RD OF REVIEW 
llcNEIL. BURNS and HOOVER. Judge Ad TO catea • 

ORIGINlL EXA.MINATIO?l b7 BEm, J'u.dge Advocate. 

l. The :Board ot ReTie,r hu eumined the record ot trial in the e&H 
ot the otticer named abon am 1ubmi h thil, i ta opinion, to The Judge 
.&.dTocate General. 

a. J.ccuaed •• tried upon the following charge, and 1peciticatlona1 

CHARGE It Viob,tion ot the 934 Article ot war. (Finding ot Not ao.iU7.) 

Specitioationa (Involunt&r7 11&111laQ&hter - IP1nd1ng of Bot Gl:lilt7.) 

CHJ.RGE Ila Tiolation of the 96th irtiola ot War. 

Specification 11 "In that Captain Joaeph s. Johnllon, J'r., lat 
Intantr7, United State, J.r,q, did, at Fort D. J.. Ruuell, 
Wyoming, on or about December 7, 1929, wrongt111.l7 and 
unlawtv.117 driTe an automobile in a reokle11 mnner at a 
high rate ot speed and Yhile he wa1 drunk and aa a ooa• 
sequence thereof did oauae the death then and there of 
one Louin H. Et.rl.y. 

Specification ea In that Captain Joseph s. Joh.neon, J'r., lat 
Intantr7, United Stahl Army, was, at Fort D. J.. RuaHll, 
W)'oaing, on or about December 7, 1929, drunk in poet. 
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He pleaded not guilt7 to the oh&rgee and 1pecif1oat1on1, and •• towid not 
guilt7 ot Charge I and it, 1peoification, and gailt7 of Charge II and it• 
apec1f1caUon,. lfo nidence of preTiou.a conTicUona n, introduced. He 
•• sentenced to be dhmiaHd. the urTice. !he reTiewing author1t7 
apprond the Hntenoe and tor-.rded the reoorci of trial for the action of 
the President under the 48th Article of IIP.r. 

s. ~• eTidence shOW8 that at about llsSO P.14., December 7, 1929, 
accused, after leaTing a gathering of officers, re1erTe officers and l&die1 
(R. 96,151,155} at the Firot Infantr7 Club at Fort P'rAnch E. Wilrren, thea 
Fort D. A. Ruull, Y70.ming (R. 83), dro'fe hi• studebaker Sedan automobile 
(R. 188 ) , w1 th one lD:e • Loui ee H. F.arl7 iu a pasaenger, rapidl7 along 
Bandall ATenue, a road on the llilitar7 re1erTation, in an eaeteri,. direction, 
toward• the Cit7 of Che7en.ne (R. 83 ,10:S}. Before reaching the bow:idar7 of 
the reaerTation, the automobile was 1een to awerTe to the left~ It Ter7 
10011 thereafter oraahed (R. 84,85) inh a brick and iron gate pillar on the 
left or north lid.e ot the road (R. 50,60a Ex. S). E'earb7 per1om hearing 
the oraah of the colli1ion hurried ~o the 1cene (R. 45,60,86,106) and ther~ 
found the· automobile in a wrecked oond.1 tion, the frame bent and twi1ted., 
the motor 1lruat back aenral inche,, the radiator, bum.per, tenders, head
light, and 1teering 'Wheel d&J1188ed, the d:ahhield broken (R. 180,181), and 
the left front tire flat (R. 191,210). !l!.b.e pillar wae demolished (R. 114, 
132). The car •• turned 1omewhat aorou the road an4 the dead bod1 0£ llr•. 
Earl.7 •• l,Ying along and near the ri8ht aide, the right front door of the 
car being open (R. 49 ,60,176). Yr•. Earl,Y' 1 neck had been broken (R. 136) 
and aha bad rece1Ted ,enre gaahea on the head and other parts ot her bod7 
(R. 42). Accu.Hd was in the front seat but had fallen oTer toward the 
right and an arm was hanging cu.hide the right-hand door (R. 47,54,66). 
He wa1 apparentl,Y unconscious and remained in the eeat in an unconsc101ll or 
eemioonaoioua condition tor perhap1 halt an hour (R. 47,48,56,74,166,176,176) 
and until finall,- remond and taken in an automobile to the etation ho1pital 
(R. 168). .A.tter his arrival at the hospital, two medical officer, examined 
him and formed the oonolulion that he •• nr7 drunk (R. 112,123). At thil 
time it •• found that he •• suffering trom a out acrou the bridge ot hil 
nol8 and trom some ,light cute and abrasions ot dight importance on hil 
bod7 (R. llS). 'l'he road along which accused tranled Just prior to the 
oolli1ion wa1 straight tor several hundred 7arda (Ex. I), wa1 60 teat wide 
troa gutter to gutter, n1 arched an4 had a comparat1Hl7 flat, oiled 
driTi:lg aurfaoe which •• on the aTerage about 2"/ or 28 feet w14e (R. S? ,S8). 
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Th.ere •• a itreet light on the north 1ide of the road about 28 yar~, 
from the pillar (R. MJ. The brick pillar into which the automobile 
crashed 11as 1l1ghtl3 1011 than three feet square and na about Ii: feet 
high nth iron wheel guard• on the sidH ne:rl to the road (R. zsa :ex. S)·. 
It •• one of two pilla.ra s1tuated on either aide of the road and outliniDB 
the entrance to the reservation (EE,. 1,sJ. '!'he pillar• were 1lightly 
1110re than 32 feet apart (R. :53) • The authorised zraximwa speed lWt on 
the road within the reaenation •• SO mile• p8l" hour (R. 4'1) and in the 
City of Cheyenne on the continuation of the road •• 30 milH pel" hour 
because it na a through stl"eet (R. 189). Several 1fitnee1e1 te1tit1ed 
that the speed limit of 30 milea per hour on the road within the reaena
tion was frequently exceeded (R. 141,190). 

The gatheri?18 &t which aocu.aed was present Juat before the 
occurrence, aboTe deacribed was an informal one for the entertainment of 
resene officer,, who had come to the post for the purpo,e of e?18aging in 
a pistol match with officers of the First lnfantr7, and waa in progres, 
during the afternoon and 118&1n in the enniDg (R. '12,161). !!here was card 
playing, and liquor na ,ernd in the club room.a or nearb7 (R. '12,80,l°',l&a). 

Second Lieutenant El.mer L. Hager, 20th Infantry Reserve, testified 
that duriDg the courae of the afternoon he aaw accused take O?ijl drink of 
liquor at the club. Some time before 6 P .M., w1 tneu went with aceuaed to• 
Kra. :Early'• home in tttown• and dined there (R. '19,80). J.ccuaed appeared to 
be in fa.l.l po11e11ion of hi• facultie, and sober at thi, time. No liquor 
•• served at Mrs. Early'a home (R. 80). 

Captain Jam.ea R. Hoffmt.n, lnfantr7, Reserve, testified that he saw 
accused at the club during the afternoon and enning. Witneaa"aaw liquor 
being paaaed aroo.nd and various ones taking it" duri?18 the enniDg and, 
while he did not recall that he aaw aeo119ed driiik &Jl3 of it, noted that 
accused -.as in a alightl7 hilariolUI condition and haTiDg a good. Umett 
(R. 72,73). He "recited poetrytt as did other, in the party and waa·not 
"particularly different• !rom others of the party who "nre haTing a good 
time" (R. 76,77). 

Firat Lie~tenant Edwin B. JJ.len, Reserve, testified that he aaw a 
"l1ttleft liquor at the club during the gathering and that when leaving the 
club at approximately the same time at which accused left, asked accuaed 
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i! he wanted witness to drive his car. Witness did thil becau.ae a "woman 
that was in the party seemed to be afraid to ride" with accn.aed as driver. 
Ac~ed declined the offer and nothing more 11&,a said (R. 104,109,110). 
The woman, however, did not ride with accused bu.t became a pasaenger in 
an automobile with witness and Lieutenant Arnbrecht (R. 110). ifitnesa' 
car followed accused at a short distance until they reached Randall Avenue, 
the main road leading toward Cheyenne, but thereafter accused "gained & 

considerable distance" before the crash occurred (R. 106). Before reaching 
the main road both cars drove arowid some sharp curves which could not be 
taken at high speed and accu.sed did not appear to have any difficulty with 
his car (R. 105,108). The night was "fairly da.rk" and witness did not ·recall 
that there were any lights along the road (R. 107). 

First Lieutenant Elmer F. Arnbrecht, Cavalr7, Reserve, testified 
that he was at the gathering do.ring the evening and, although he did not 
1ee accused drink liquor, believed that "he had been drinking", this becau.se 
of his "mood" - "he was very.Jolly, reciting poetry an:l one thing an:l another" 
(R. 99,102). Witness further testified that accused "was walking all right, 
he went out before we did, I was standing in the hallway Ju.at looking out 
on the street and I noticed he came on up and run on ou.t and got into the 
machine" (R. 87). On lea.ving the club, the car driven by witnen followed 
accused's car at a distance of about 60 feet (R. 84}. Accused appeared to 
have no difticulty in ts.king the curves on the road (R. 88}. The two cars 
entered the road leading to Cheyenne with about the same distance between 
them. Witness believed that at this point they were about a half mile from 
the spot at which the collision took place (R. 101). Witness• Cf',r proceeded 
along the road toward Cheyenne at about 35 or 40 miles per hour - •not over 
40" (R. 84.), while accused proceeded at 50 or 60 miles per hou.r (R. 103). 
Accused's car, which witness could distinguish by the tail light (R. 88,89), 
was, Just before the collision, seen "swerving for perhaps a quarter of & 

minute". At the instant of the collision witness believed that he had 
progressed along the road to a point about 50 or 76 yards beyond the last 
barracks building (R. 86) which, according to a. map introduced in evidence 
as Exhibit 1, 11aa about 948 yards from the scene of the collision, b11t 
witness estimated that at the time of the crash the distance between his 
car and that of accused was a.bout 350 yard• (R. 89,97,101). After hurry-
ing to the scene of the crash, witness left Lieutenant Allen there and 
returned to the First Infantry Club and notified & Lieutenant Killen of 
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what had taken place (R. 86,91). 

Mrs. Be11ie A.rchuequette testified that 1he heard the crash of 
the collision and ran abou.t a hundred 7ard1 to the 1cene (R. 45). She 
at !ir1t believed from accu.aed'a appearance that he wa1 dead but later 
diaconred that he was breathing, Thereu.>on "n raised him back up in the 
carR (R. 47). When asked aa to whether she believed he was drunk or 1ober, 
she te1tified that she ~could not say about that, oni, I 1melled alcohol"• 
'lhile accused •s 1till in the car he "n.1 tr7ing to 1tart the car, and 
then the7 told hiJll he could not atart hil car, and he 1aid he nnted. to 
atart it and go home". He did not appear to know that "there wa1 an,y woman 
there" (R. 48). 

Sergeant Robert Megallis, 'lU,arterma1ter Corp•, te1titied that he 
heard the cra1h of the colUaion and hurried a 1hort distance to the scene 
(R. 60). He could not as:, that he smelled alcohol on acc\1.8ed tor the 
rea1on.that "there wa1 alcohol on every other thing, radiator compound, or 
whatever it 11a1", and he did not know whether accu.1ed wa1 drunk or not -
"he..,, 1hook up prett7 b&d. I waa not certain which he wa1" (R. 63,69). 
He gave an otticer who na present instructions to take accused to hi1 
quarter,, think:ine that he would be better off there than at the hospital 
(R. 62) • 

Major F. H. Petters, Medical Corp,, testified that he wa1 Officer 
of the Day at the hospital when accu.sed was brought in on the night of 
December 7th (R. 111). W1tne11 examined him at about 11150 or lla55 P.ll. 
for a period of five or ten minutes (R. 114,115), and tound "1everal anall 
wounds on his body, none of them of Ul3 conaequeno,, and one cut over the 
bridge of hia no1e, ap:parently superficial, and apparenti, at that time of 
no :particular conaequence aa far a, hi I general condition •• concerned1t 

(R. 113) • Yitneu applied a small dreuing to the cut on accused's nose 
(R. 119). The cut •• about halt an inch long and if witne11 bad 1t1tchecl 
it would have used but one 1Utch (R. 115}. l'itneu did not find aIJ¥ other 
wound on accused.'• 1calp or about his head (R. 155,119 J. .l.ccused • • nose 
wa1 not broken (R. 266) tho1J8h the bones of the no1e are verr thin, fragile 
and brittle (R. 257). Yitne1s found no evidence of "aurgical 1hock", the 
only ahock •recognised a1 a <I'iagnoai1• by the medical pro!euion (H. 255) 
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and beliend that none of the actiona or a7mptom1 emibUed b7 accuaed 
could h&Te been the result of shock (R. 112). He teatified that surgical 
ahock 11 eTidenced by marked lowering of blood pressure and Tith 1011 of 
blood from the brain, usually exhibited by tainting (R. 256). It ii 
po11ible ·that a peraon might be ma.de irrational b7 a 1eTere blow on the 
head (R. 118), but Yitneaa belieTed that there would be no difficulty in 
differentiating between the effects of ahock and drunkenneu except that 
the 1,..aptom1 might be similar in the caae of a "1oporitic drunk" (R. 256) • 
.U the time of the examination, acc\Ued 1taggered when he walked, was 
incoherent in apeech and action and "Tery evidently was not at all certain 
aa to what he was doing or where he •1". Witneu further described hie 
condition as "incoordinate" (R. 112). Accused W&Ildered about and becauae 
of the difficlllty of controlling him and preventing him from becoming a 
nuiaance about the hospital, w1tneu detailed an enlisted man, a PriTate 
Sawyer, to take care of him. The two sat on a bench for a conaiderable 
tillle and while there Y1tne11 ob1erTed that accused "had his arm a.round 
Sawyer's neck and •s rubbing his face against Sawyer•, face, and hugging 
him, and made one or two abortiTe attempts to ki11 him" (R. 120,121). 
Witness believed that these actions were not induced by shock (R. 121) but 
by alcohol (R. 112,121). 

MaJor Lewis E. J. Browne, Medical Corps, testified that on the 
night of December 7th he learned that there bad been an accident and went to 
the hospital in order to render any auistance which might be needed. After 
arriTing there he was directed by the poet adjutant to examine accW!led in 
regard to his sobriety (R. 123). Witness thereupon made an examination 
which -.s "not very longtt (R. 129,130) and found no wou.nd oth€Jr than the cut 
over the bridge of his nose (R. 124). The nose was not apparently broken. 
In witneu' opinion, none o! the actions of or symptoms e:z:hibited by accu.aed 
could haye been due to shock (R. 125). Accused "talked very foolishly and 
incoherentl7, and waa staggering when he walked, bad to be assisted, and 
after ha sat down on the bench in the corridor a soldier was put there to 
ai t w1th him, and he wa.s throwing his arms &round this 1oldier and talking 
foolishly to him. He apparently thought he was with some lady, or someone 
making love to him~ (R. l2Z,l24). \fitness testified that a blow on the head 

.might cause a man to ,tagger and become incoherent "in a certain way" 
(R. 125,126). When witness receiTed order, to examine accused he had been 
giTen no information that accu.sed was in fact drunk (R. 128). AccW1ed was 
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not giTen a "stomach wash" for the reason that while such treatment is 
given for the purpose or relieving drunken persons it is not giTen to 
determine whether or not they are intoxicated (R. 128). Witne1s did 
nothing to relieve accused's condition because he was not on duty at the 
hospital at the time (R. 129). He smelled liquor on accuaed at the time 
of the examination and again on the following morning between 10 and 
l0t30 (R. 130,131). 

Major Ht.rry E. Hearn, Medical Corps, testified that on the morning 
of Decembers, 1929, at the request of Major Petters (R. 241,26), he took 
the "history" or accused and that in the course of this proceeding accused 
stated th.a.t "he had been in an automobile accinent •••and I think he 
said he •a not driTing, he., asleep at the Ume, a.nd that some lady was 
driving the car. I asked hia who the lady •a, and H I recall it he said 
he did not know" (R. 246J. Accused at this time appeared to be aober and , 
in po11e1sion or his facllltiea (R. 247). 

4 •.Accused made the following u.naworn statement through his counsels 

"I was not drunk nor under the influence of intoxicating 
liquor at 8IJ3 time on December 7, 1929. 

At the conclusion of the inforlllal reception at the 
Offioere' Club, on rq way to tolf?l I was trueling along 
Randall ATenue at rq usua.l speed, which is about forty mile, 
an hour. Just prior to 1!1::J arrival at ~he entrance of the 
reservation l!l::J left front tire went flat causing the car to 
swerve to the left. I tried to straighten it, l!:rs. E&rly 
acre&med, ,tarted opening the right door, I reached for her 
to prevent her from Jumping, that waa the last I remember until 
the next morning. I remember Maj or Moore 18wing up l!l::J nose; 
I remember feeling the top of my head and that my hair was 
matted with clotted blood, and I felt an open ·wund. J. nurse 
washed it out and aaid ahe wollld see a doctor to ask if it 
was necessary to take ~ stitches. I remember going home in 
an ambulance on the afternoon of December 8th. I am confident 
that I am in no way responsible for the accident and unfortunate 
death of Mrs. Early." (R. 238,239.J 
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Captain Peter G. Marshall, First Infantry, testified that he was 
present during the gathering a.t the First Infantry Clu.b and saw acou.sed 
for the last time at about l0t45 P.M., at which time "a• far aa I could 
ob1erve he was 1ober"• Witne11 did not recall that he had seen accu.aed 
drink during the evening (R. 150) 1 although liquor 111.1 served (R. 152). 
Accu.aed •a "clowning; he waa la.ughing and Joking as moat of the people 
were". 'f'1tne1a stated that accused is of a "rather effervescent t11>e, tull 
of' spirit and likes to clown a little bit" (R. 162). 

Captain M. V. Buchanan, Firat Infantry, testified that he was 
present at the gathering and observed accused from time to time during the 
evening a.nd up to about 11 o'clock, but did not aee accused take any liquor 
and believed that he waa aober (R. 167). Accu.sed talked &nd Joked in a. 
rather loud manner at a card game which was going on in the club (R. 162), 
but accused ia inclined to be "loud and hilarioua" (R. 168). 

Captain Forest N. Carhart, Reeerve, testified that he was at the 
gathering on the afternoon and evening ot December 7th and observed accused 
f'rom time to time up until about 10 or ll o'clock. Accused appeared ttperfect-
1.Y normal" aa to aobriety (R. 165). On leaving the club, witness went to 
bed in accused'• quarters to which he had been aaaigned aa a guest, and after 
having been asleep waa awakened and told ot the colliaion. Witness and 
Captain Hoffman then drove to the scene. Accused was sitting in the car. 
Witneu asked him if' he waa hurt and understood accuaed to repl,y lt?lo" - "it 
11&1 rather mu.ffled, it was ki~ of a groan, he said no". Witness then 
repeated his question and received about the ea.me responae (R. 166). It 
did not occur to Yitneu that accu.sed •• drunk (R. 167 J. Witneu later 
took accused to the hospital where he waa carried inside on a stretcher 
(R. 168). After arriving at the hospital, accu.aed "Ju.at sat there, and there 
wu an orderl1 held him u.>J he kept trying to get up and wanted to leave, but 
the orderly kept him there". He was talking incoherentl7. Witness rem&ined 
at the hospital for an hour or an hour and a halt (R, 169), but he did not 
talk to accuaed during this time (R. 173). Soon attar acca1ed was brought 
in, a MaJor ot the Medical Corpe ttcame and looked at him", remarked that 
he was "dead drunk", and walked a1m.1. Witneaa did not see 8:tJ3 furt!ter 
examination (R. 169). Witness smelled liquor on accused (R. 171) and it 
•a difficult for him to 1a1 Yhether he na drunk but his impreuion was. that 
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he "wl1 rather out of his head" (R. 170,171). Thi• im:pre11ion wa, 
strengthened b7 acco.1ed'1 actions in. laaghing ~aterical~ and 1agge1ting 
that a medical officer •• tr7ing to IIJcid him9 when the officer a1Jced 
accu.ed a, to th• identit7 ot the lady that had been killed (R. 171). 
~t the scene ot the accident, witne11 noticed that the left front tire ot 
the oar waa flat (R. 167}, but did not notice any aarka on it (R. 173). 

Lieutenant Colonel G. c. LaYl'&aon, 20th Infantr1, testified that 
he was a member of a board of officer• conYened to inYe1tigate the accident 
in which accuaed •• concerned, arid that the boud met at the ho1pital at 
about lsZO J..M:., December e, 1929. On this occaaion he aaw accuaed 1UtiDB 
quietl7 on a bench in the corridor of the ho1:9it&l, not makiDB ~ aoUona 
nor talking. '11tne1a did not at thi1 t1me form any opinion aa to accu1ed'1 
1obriet7, but the other members ot the board, MaJors Petter, and Browne, 
told him that accuaed 111&1 not then competent to make a statement before the 
board (R. 259,260). 

Captain Leland o. Y. lloore, Medical Corp,, teatified. that he 
eumined accused on the morning of December a, 1929, between 9 and 11 o'clock 
and did not at that time detect &DJ' odor of alcohol upon him. J..ccu.aed. 
appeared to be sober. Yitne11 put 1ome atitches in the wound on accused's 
noae but did not obaerYe any other wou%ld1, nor 1ee any eYidence that the noae 
•• broken (R. 14.'l-1'8). 

Pir1t Lieutenant Yade D. Killen, First Infantr1, testified that 
he went to the scene of the collision while accused was still in the car 

.a.nd examined the car but did not find any liquor (R. 177). One tire oni,, 
the left front one, ,ie.1 !lat and "the front of the car aa smashed in a, 
thoU8h from a blow almost directl7 between the headlight,, the engine wa.1 
moved po11ib~ froa 6 to 10 inche1 back from its original mounting" (R. 177). 
From the appearance of the wreck Yi tneu gained. the impreasion that the 
blow had not been received on either wheel (R. 179). 

Captain Adolphua Bernard Pence, First Infantry, teatified that, 
being on duty a, provost marahal at the time of the collia1on, he went to 
the scene and examined the wrecked. car, hil examination conring a period of 
abo11t ten minu.tH (R. 211). In the course ot thia examination he crawled 
partiall7 under the car "in order to look the tire oyer to see whether or 
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not the tire •• torn or any mark, were upon the Ure. The l•ft front tir••a flat, and I wondered.,••• becau.ae the 1pring •• bent •R7 from. the 
tire.••• I found no mark1 of~ sort upon the tire" (R. 211,212). Thi• 
w1 tneu on crou-examination, 1tated that prior to the trial he ha4 ea.id 
that he ••• looking to aee if there •• UTth1J16 that would auht• acca.ted 
(R. 218). Yitne11 alao te1tified that he ,aw acCWled at the hospital 
following the colli1io11 and that accuaed. aro,e to hi, feet twice~ 1tated 
th& t he wanted to go home. He also brushed hie han4 acrou hh face and 
complained that he•• ha.rt. To witneu, he appeared. to be irrational and 
"not exactl7 in hh right mind, it aeemed •• it from the inJUl'J' I aaw, an4 
trom what he told me that he might ban been da1ed. from the accident• (R. 21,). 
ntneu aaked a medical officer if he •• goix1S to tr•t accuaed.'• wound ancl 
rece1Ted a repl.7 to the effect that aoca.1et •• not hurt but •• 01117 U'lmk, 
In witneu• opinion, accu1ed w.1 not 4nuik (R. 214,215) • 

Y. J. Deneen, mam.ger of a garage (R, 1T9J, te1t1fied that he took 
the wrecked car to hil place of buaineu (R. 180). J.mong other th1ng1 he 
found that the tire on the left front wh•el wa, flat, but, froa the appearance 
of the wreck, tholl8ht that the deflaUon had not been cauaed b7 an. impact w1 th 
the pillar. He did not notice ~ cut 111 the Ure, The Ure w.1 repaired 
prior to the trial (R. 192) but witne,a did not know whether it bat been • 
punctured or blown 011t (R. 193). The impact of the oollilion wa1 auoh that 
both front tire, had been puahed back &Bain1t the "fender wel11•. · In re
pairing the car it wu necNAry to replace both front and the right rear 
wheel,. Witne11 recalled that the tires on the car were neither 1.mooth nor 
new but that there wa• "tome tread• on them. The ca1ing of the left front 
Ure wa1 "pretty good looking" (R. l'K). 

l'ilba.r x:. }qlar, a ~lici&n and 1urgeon of Cheyenne, Y;roming, and 
a re1erTe officer of the Medical Department, testified that during hi• 
practice aince hia graduation from. Medical School in 191.J he had bad. experienee 
in the diagno1i1 and treatment of cranial inJurie1 and acute alcoholi••• In 
witne11' opinion the symptom, of concu11ion and acute alcoholism. are almost 
identical (R. 199). Sllch being the caae an acca.rate diagno1i1 could not be 
made without a careful examination for in,,1uriea of the head, a determination 
aa to blood preuure, an examination of· tte79 grounda", and perhap1 a spinal 
puncture to determine the condition of the apioal flu.id (R. 198). Witne11 
belieTed that a diagnoai1 of acute alcoholism would be inoorrect where it 

~ appeared that a person ha! been rendered unco111ciou for a period of about 
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thirty minute, by an automobile accident and exhibited thereafter the 
1ympto1U te1Ufied to by lraJora Petters and Browne but on the morning 
following the accident was apparently sober and without an odor of liquor 
on his breath (R. 191,198). In witneaa' opinion acute alcoholism could 
not actuallJ' dilappear within nine, ten or elenn hours (R. 198 J. He 
believed that in a case au.ch aa that of accused as deacribed to witne11, 
a diagnoah ot acute alcohol11ia, following an emmination of only the or 
ten minute, would be no more than an itaasu.mption" (R. 199). Witne1s 
tDJnined accused in the early part of January, 19:30, on the occaaion of 
the annual phy1ical e:z:amination of officer, at Fort Francia E. Warren and 
found him "not up physically aa he should be", extremely nervoua and with 
a rapid heart action aaggestive o! goiter. Yitneaa atated to another officer 
that he could not paas accuaed phyaical:13 and the other officer took accused• 1 
blood pressure and told him that it waa low (R. 205). (It 1111a stipulated 
that the blood pre11ure at thi1 time waa found to be 95 (R. 261).) Witne11 
saw accuaed about a month later and noted a marked improvement in hia he&lth. 
On thia latter occaaion an eye apeclaliat told witne11 that he had examined 
acou1ed.'• e7e ground• and found indicationa that accused had prniou.lJ' 
,uttered trm an "intercranial preuure" (R. 206). 

Philip York, a p~sician of Denver, Colorado, testified that he had 
1peoiali1ed. in nervou, and mental dlaet.aea 1ubsequent to hia graduation from 
Medical School in l913J that he had 1erved in the A:rrey during the ar slightl7 
over two years, and that he had alao served aa a re1erve officer of the 
M:edical Dep&rtment (R. 221). He had had considerable experience with cranial 
inJurie1 and was also familiar with the eympto.ma produced by acute alcoholiaa 
(R. 222) • In his opinion the two are "bound to be confused" (R. 228 J. A 
peraon al.l!terill8 from concus1ion of the brain "baa a period of fooli1hne11 
in which he has no control o! aey ot his !unct1on1" (R. 229). In wi tneu• 
opinion, a diagnosis of acute alcohol1am !ollowil18 an examination of five or 
ten minute, ot a person in the condition of accuaed at the ho1pital on the 
night following the accident, a, described to Yitne11, would not be valuable 
(R. 225). In such a case, a thoroagh physical examination, p,.rticularly tor 
head 1nJu.rie1, lhould be made. There ahould also be a test of the apinal 
flu.id, use of the X-ray, and an e.xamination or the eye ground, (R. !25). 
Witness obaerved in coUX"t a sear on the bridge ot accused'• nose and was ot 
the opinion that "most aey result might be expected from that" (R. 22:S). 'He 
also testified in this connection that the inJu.ry from which the acar resulted. 
might have caWJed damage to the front pi.rt o! the brain, that part which 
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ia "commonly accepted among medical men aa affe~ting the atate ot the 
emotiona" (R. 232). In answer to a question aa to lhether a man in a 
shocked condition might be liable "to indulge in love making to a man who 
wa.1 sitting on the bench beside him in a hoapital", witneas etated that 
he "would not want to pass on that epecific thing" but that he had aeen 
many unexplainable actions of persons all!!ering trom head inJu.riea and that 
theoretically auch a patient "might hue been thinking o! ma.king lon to 
aome woman, and that ia the last idea he had in hia mind••• these con
cussion caaea hark back to the idea, they had in mind be!ore they were 
hurt" (R. 236). . 

5. The evidence ahon that at the time and place alleged in Specifica
tion 1, Charge II, accl18ed drove hie automobile at a high rate o! speed, 
and that while ao driving a colliaion occurred in the oouru ot which Mr1. 
Early, the woman passenger named in the specification, lo1t her lite. It 
•• the contention ot the defense that the collilion •• cau.1ed by 1u.dden 
deflation of a tront tire on the automobile, rendering the vehicle unmanage
able and cau,ing it to strike the pill.&r. WUneasea teatified that they 
aaw no cut or bruise on the Ure which might han resu.lted from the collision 
a.nd cauaed the de!lation obaerTed after the accident, but the nature of the 
impact ani the demolition of the car and pillar were au.ch that it would not 
be unreasonable to auwne that the deflation lllA1' han been cau.sed by the 
collision. It might be argu.ed with acme force in thia connection that had 
the loss ot control ot the car been caused by 1tldden deflation of the tire 
the change of course, if 1uoh change reau.l ted., would, in vin ot the e:z:ceaaive 
apeed at which accused was driTill8, have been audden al10. 'l!h&t the change 
of courae W&I not audden ii imicated by the teatime~ of the only eyewitneu 
to·the effect that the awervill8 waa quite eradUAl, cont1nuill8 over an appreci
able period of time, during which, it the estimate of fifteen 1econd1 be 
correct, \he car at 1ta estimated apeed would have traveled about a fourth of 
a mile. But it 11 not nece11ary to reach a determination aa to whether or not 
the tire waa deflated betore the colli1ion, for in view of all the evidence 
the concluaion cannot be e,oaped thd the collieion 111111t have resulted frOlll 
lack ot control inherent in the car'• 1peed. Whatever may have been the tact 
aa to the deflation of the tire and ita cause, the Board ot Review entertaina 
no doubt that accused was driviI18 at a reckle11l.y high rate of apttd Juat prior 
to the collision and that thia reckle11 1peed and nothill8 elae wa• the direct 
oau.ae of the collision and the death ct Mr•. Et.rly. Not only n1 acouaed dr1Y• 
1ng in e:z:ce11 of the apeed limit, but the testimony of the eyewitneaa, Lieuten
ant J..rnbreoht, toge1.her Yith the inescapable interencea to be drawn from the 
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·physical condition of the wrecked car and the obstacle it atru.ck, show 
oonclusively that accused wa.1 driving at au.ch a rate of apeed, - ~Oto 60 
miles per ho11r, that he could not expect to maintain control of his car 
for the purpose of prennting it, Wlder condition.a Yhich he ought to ban 
foreseen, from running off 1ta course. 

~e record contain• but l1 ttle eTidence of d.runkennen during the 
period 1mmediatel7 preceding accused'• departure fro.n the First Infantry 
Club. One eyewitne..u testified, however, that he had been drinking intoxi
cating liquor. The teatimoey of the ho medical officera who en.mined him 
at the hoapital·ahowa that he waa very drunk a short time after the accident. 
'l'heae witne11e1 were experienced medical officer, tree, 1n 10 far a, the 
record 1how1, from preJudicea or predetermined concluaiona. Their examina
tion, of accused were brief but their opportunitiea to observe him were 
prolOJ:l8ed and the contention that they were mistaken in their diagno1i1 i•, 
under all the tacts, untenable. Phyaiciana testified aa 'ntneuea tor the 
defense that the7 did not believe that the e%alllinfttions by the medical 
officer, were aufficient to Juatit, the diagno1i1 of acute alcoholi•m, theae 
Yitne11e1 baaing their belief• largely-on the assumed similarity of aymptoma 
of drunkenneu &nd shock reaultill8 from cranial 1nJur7. It also.. appear, 
that accused wa.1 in an unconscious condition for a considerable period 
lmmediatel7 follOYiil8 the colliaion and that he received a wound which might 
conceivabl7 have cauaed concussion of the brain. But there is evidence 
that the 1ymptom1 of dru.nkenneal!. and concuuion of the brain are parallel. 
oni, in caaea of aoporifio, or aomnolent, drunkenne11, a state in which 
accuaed waa not foUI¥i while at the hospital. It ia to be noted tba.t neither 
of the physiciana who testified for the defense had opportunity to observe· 
accused on the night of the collision.· In view of the positive teatimoDY 
of the medical officer, who did observe hi.mJ the fact that he did drink 
intoxicating liquor on the eveniil8 of December 7thJ the tact that one woman 
declined, apparentl7 from tear, to ride in hia car with himJ the fact that 
he drove hie automobile in auch a manner that a fatal accident re1ulted1 the 
fact that his actiona following the accident were, to common knowledge, 
characteri1ticall7 drunken oneaJ and the tact that on the morning following 
the accident he 1tated that he wa• a1leep at the time it occurred, it muat 
be oonclude4• a• found b7 the court, that accused•• drunk while driving 
hie car Ju.at prior to the ooll~aion. In the opinion of the Board of Revie,r 
the evidence ii legal~ 1ufficient to support the findings of guilt7 ot 
Chara• II and the 1pecii'ication1 thereunder and nrranta contir.aation thereot. 
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6. At the beginning of the trial the defense counsel stated in 
connection with the relief of three members of the cou.rt, Colonel John H. 
Net!, Infantry, Law Member, and Majora Ballard Lyerly, Field Artillery, 
and Sherman R. Ingram, Veterinary Corps, and the substitution of officer, 
in their ,tead, that the trial judge advocate had improperly brought about 
the relief of the three members for the reason that he had belieTed them 
disqualified and that he had thua, in effect, been permitted the use of 
three unauthorised peremptory challenges (R. ll-16). Cowiael alao 1tated 
that prior to the trial he had requested that Colonel Neff and Major X.,erly 
be brOU8ht before the court, apparently for queationing (R. 17). The trial 
Judge advocate contended and the court ruled, in effect, and so advised 
the defenae, that the court cotll.d not with propriety question the action or 
the appointing authority in relieving members ot the court and substituting 
other o!!icera in their ,tead (R. 12,13). One of the aubstituted members, 
Captain Martin, was challenged for cause by the accused, it being stated 
that the grounds for challenge lay in·the circumstance, of the relief and 
aubatitution aboTe noted. The challenged member, haTing been sworn on hia 
voir dire, stated that he knew of no reason why he could not give accused a 
fair and inr~artial trial and the challenge was not sustained (R. 19,23). 
Neither of the other substituted members waa challenged tor caU3e or 
pe~emptorily. 

In hia review of the record of trial, the Staff Judge Advocate, 
Eighth Corps Area, h&s made the following statements in regard to thia con
tention or the defenses 

"The relief of the members of the court ca.me about in this 
way. Upon examination of the charges against Captain Johnson 
and the evidence taken at the investigation or those chargea, 
the Corps Area Commander directed the Commanding General, 
Fort Francia E. Warren, to make an investigation of the 
situation disclosed by that testimollJ', involving the affair 
at the ef!icers' Club of the lat Infantry and out of whi.ch 

·the charges against Captain Johnson arose. After the chargea 
against Captain Johnson had been referred to the court for 
trial I received information as to the far-reaching investiga
tion beingf~onduct~d by General Howland and it then occurred 
to me that possibly Colonel Neff and Major Lyerly, who were 
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stationed at Fort Francia E. Warren might be diaqualified 
to sit as members of the court dWI to the pablicity giTen 
the tacts in the case and the investigation then being 
conducted. Due to the nWDber of otticers 1rho had attended 
the Club at the time in question and the wide knowledge of 
the facts, practically all the officers at Fort Francia B. 
Warren were diaqualified to eit on the court and it was 
necessary to appoint o!fioera stationed at Denver and Fort 
Logan. '!'he aTailable officers were practically exhau.atod 
Yithout takill8 officer• from Fita1imona General Hospital. 
To B&Te having to aend the officer, from Denver and Fort 
LQBan to Fort Fr&ncia E. Warren, the case waa ordered .tried 
at Fort Logan, Colorado. To prevent a.n.r delay after the 
court had conTened at Fort Logan by officers disqualifying 
themulTH and to save the expenaea of two off.1,cera from 
Port Francil E. warren to Fort Logan, if they intended to 
411qualify themselves, I directed Captain Scott, the 
Trial .Tudge .ldTOe&te and who 1a also an auiatant in ~ 
offloe, that when he reached Fort Francia E. Warren to find 
out 1t it •• the intention of Colonel Neff and Major. Lyert,' 
to diaqualify the118elves aa members of the court. He was 
instructed that if he learned that such was their intention 
to notify me 10 that I could arrange for their relief and 
the appointment of other member, in their stead. He waa net 
concerned with the opinion theae officers had formed. either 
tor or against the accused, but aolely Yith the fact that an 
opinion h&d been formed which the officer• believed 1rould 
dhqual1f7 thea from IiUing on the court. It would han 
been a uaele11 gesture to have two officer, report aa member, 
of the court who intended to diaqualify themaelv••• I am 
informed that apon arrival at Fort Franci1 E. warren, Captain 
Scott did interTiew Colonel Neff as to whether or not he 
intended to disqualify himself; that Colonel Neff informed 
Captain Scott that he had heard 10 many reports oratories 
ot the affair that he did not care to 1it on the court. 
Colonel Neff did not atate what the atoriea or reports were 
that ht had heard and Captain Scott was not concerned with 
their nature, but only with the fact that Colonel Neff !~lt 
that he waa diaqualified. Later }faJor Lyerly called Captain 

-15-



(2B8) 

Scott and informed him to the same effect and in accordance 
with my instructions he then wired me that these officer, 
were d1squal11'1ed. The telegram also contained the name, 
o! the officer, recommended to replace those relieved. I 
understand the name, o! these officer, were furnished Captain 
Scott by General Howlan4. It is not known if MaJor Ingram 
bad &DY knowledge of the tacts in the caae, nor nre h11 
views known, but it wa1 deemed ad.Tieable to relieTe him from 
the court. 

The change in membership of the court wa1 
not with any Tiew of obtaining a conTiction, but solely with 
a Tiew of obtaining a fair and impartial court ... 

Theee 1tatement1 of the staff Judge adTocate are confirmed by a report, with 
accompanying papers, 1\lbmitted June 19, 1930, b7 the rniewing authorU7 
am now filed with the record of_ trial. 

The Manual for Oourt1-¥artial, part.Braph 37, proTides that it i1 
within the diecretion of the appointing authority to make change, in the 
per,onnel of courte-martial and that he mAY relieTe old and detail new member,. 
There is no indication 'WhateTer in the record of trial or elsewhere that the 
change in personnel of the court 1n th11 ea1e wa.1 the re,ult of a d11ire on 
the part ot the appointing authority, hi• 1tatt Judge adTocate or the trial 
Judge adToeate to remoTe member, of the court favorable to accuaed, to ,elect 
member, unfaTorable to accu.aed, or to do anything to detract from the tairne11 
of the trial. On the contre.r7, in Tiew of' the ,tatementi of' the 1taf'f' Judge 
adToeate and the reviewing authority, it appears that the change in peraonnel 
was made tor proper admini1trative rea1on1 and without any po11ibilit7 of' 
inJury to accused. The questioned action& of' the trial Ju.dge advocate were 
performed in compliance with competent orders and in the capacity of' a staff 
otf'icer. It ii not euggeated by the def'enee am there ii nothing to iniicate 
that the court by which accused was tried, or any member thereof', was in fact 
preJ~diced again1t accused, or that he did not receive a fair and impartial 
hearing. In the opinion of' the Board of Review the contention of' the detenee 
in thie particule.r aa raieed at the trial and as argued in the brief which 
accompanies the record, is without merit from the atandpoint of the legal 
suff'iciency of the record of trial, and otherwise • 
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7. A11 the pointa raised by indiTidQal counael for accused in his 
brief accompanying the record of trial haTe been careflll.ly considered by 
the Board or Review. Among other things, counsel by this brief invites 
a1tention to his motion at the beginning of the trial (R. 24&) to ,trike 
Specification 1, Charge II, u:pon the ground that it wae but a duplication 
of the Specification, Charge I, which alleged manslaughter. He arguea 
that inasmu.ch as the court acqu.itted accused of the charge and specification 
alleging manslaughter, it should haTe acqu.itted him also of the offense 
alleged in Specification l, Charge II. Though both specifica,tions allege 
acts of accused resulting 1n the death of Mrs. Early, other Tital allegationa 
are not duplications. The Specification, Charge I, alleges mansla-ughter, 
an offense denounced by the 93d Article of War, whereas the essence of the 
o!fenae alleged by Specification 1, Charge II, is reckless dr1T1ng of an 
automobile at a high rate of apeed and while dra.nk, with fatal consequence,, 
an offense cognisable under the 96th Article of War. '!be allegation of fatal 
consequences contained in the latter specification only aets forth an 
aggraTating circumstance, 11.b.ioh the court might properly find, and which the 
coa.rt and the reviewing and confirming authorities might properly consider 
in fixing the aentenoe. The latter specification doe, not in terms allege 
the crime of manalaughter and acco.sed does not etand convicted thereunder of 
tha.t offense. 

Proof that accused's acts were to the prejudice of good order and 
military discipline or were of a nature to bring discredit upon the military 
service, was neceaaary to establish the offense charged in violation of the 
96th Article of Wara and was not required under the 93d A.rticle. The 
neceseity of thua proving a fact under the one charge which was not required 
under the other, alone marks the two offenses as dietinct in law. Conviction 
of both specifications would not ha.Ve placed accused twice in jeopardy for 
the same offenae (Gavierea n. United States, 220 U.S. 3381 Carter n. McClaughr7, 
183 u.s. 3651 McRae n. Henke,, 273 Fed. 1081 P• 224, Y.C.Y.). 

The Manual tor Courts-Martial in l~ing down the rule that one trans
action aholll.d not be nade the ba1i1 for an unreasonable multiplication of 
charges expressly recognize, that 

"There are Ume1 when 1U.fficient doubt u to the fach 
or law exist to warrant making one transaction the basis tor 
charging two or more o!fensea • " (Par. .t'7 •) 

It was not, therefore, legally improper to charge separately the two 
offense, described above, although both are referable to the same transactions 
nor was it legally improper to deny the motion to ,trike one of the two 
specifications. In thi1 conneotion the case of Commonwealth Ta. Didi, et al 
(14 Gray's Reports, 406,409) 11 in point. In that case, in which the aocuaed. 
1111,s tried upon two counts alleging in different forms acts constituting the 
same transaction, the supreme Court of Masaachuletts saids 
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"It is u.rged that no judgment can be properly entered 
upon the second count, inasmuch as the Jury have found a 
verdict ot not guilty upon the first count, which embrace• 
the entire period ot time in which the o!f'ence ii cha.rged 
in the aecond count, and ao the finding ot the Jury 1a 
1'8l)ugn&nt. The obJeetion here taken 1a not that of & 

former conviction, or former acquittal under an indictment 
of the n.me plU'port as the first count. Had it been eo, 
it might have constituted. & more valid objection. Bu.t the 
ca•• a• now preaented. 11 the common ease of several count• 
introduced into one in1ictal!nt, intending to charge the· 
party of one offence, although charging. it in different 
forms. In 1uch case the whole evidence goes to the Jury, 
and, when thua given to the Jury at the same time, 11 to be 
applied a, may be proper to one or the other ot the countaa 
and it 11 competent and proper for the Jury, having applied 
it to one of the counts, and thull exhauated it• force by a 
verdict of guilty upon 8\lch count, to return a verdict of 

,not guilty upon the other. SU.ch verdict 1mpl1ea no contra
diction, but only negatives the comm1111on ot two ottence,.~ 

. By the practice ot the federal civil court, a proper remedy in 
ca1es in which the 1&me offen1e 11 ·charged in different count, 11 to require 
an election by the government after the evidence ha1 been presented (Clifton 
v,. United State,, 296 Fed. 9261 cain v,. United State,, 19 Fed., 24,472). 
In the present ca11, though the Board hold• that two di1tinct offense, were 
in reality charged, rather than the same oftenae •• argued by the defen,e, 
the action' of the court in finding accu1ed not guilty of Charge I and it1 
specification &JDOW1ted, in effect, to auch an election. 

e. The accuaed, who 11 34, y11,r1 of age, entered the 1erv1ce a, a 1econd 
lieutenant of Infantry on AU8U,at 16, 1917. He wa.1 promoted to firat lieu.ten• 
ant April 10, 1919, and to captain M&rch 3, 1926. 

9. The court •• legally conatituted. No errors 1nJurioualy affecting 
the substantial rights of accUBed were committed du.ring the trial. In the 
opinion ot the Board ot Review the record of trial i1 legally sufficient to 
1upport the findings and aentence and •rn.nta confirmation thereof. Dia
mi11al 11 authorized for violation of the 96th Article of War. 
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YlAR DEFART:r..IBNT 
In the Office of The Judge Advocate General 

Washington, D. c • 

•
Military Justice 
C. M. No. 191705 

UNITED STATE::s ) UNITED ~TATES MILITARY ACADEMY 
) 

v. ) Trial by G. c. M., convened at 
) West Point, New York, 'May 16,

Cadet SAMUELE. JONES, ) 1930. Suspension until January
First Class, United States) 1, 1931. 
Corps of Cadets. ) 

OPINION of the BOARD OF REVIDf • 
McNEIL, BURNS and CONNOR, Judge Advocates. 

ORIGINAL EXAMINATION by MOFFETT, Judge Advocate. 

1. The Board of Review has examined the record of trial in the 
case of the cadet named above and subnits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following charge and specifi
cation: 

CHARGE: Violation of the 95th Article of War. 

Specification: I:a that Cadet S8J11Uel Edward Jones, 
First Class, United States Corps of Cadets, 
was, at Aberdeen Proving Ground, Maryland, on 
or about May 5, 1930, in a public place, to wit, 
the Auditorium. where a cadet hop was being held, 
drunk in uniform, this to the disgrace of the 
military service. 

The accused pleaded not guilty, and was fotmd guilty of the specification 
except the words "this to the disgrace of the military service", substitut
ing therefor the words "thereby bringing discredit upon the military serT
ice", of the excepted words not guilty, of the substituted words guilty, 
and of the charge not guilty but guilty of violation of the 96th Article of 
War. He was sentenced "to be suspended without pay and allowances for one 
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year, at the end of which time he will join the then First Class•. The 
.findings and sentence were not announced in open court. The reTiewing 
authority approved only so much of the sentence "as involves suspension 
without pay and allowances until January l, 1931; at the expiration of 
which time he will join the then First Class", and forwarded the record 
for action tmder the 48th Article of War. 

Evidence for the Prosecution. 

3. On May 5, 1930, the First Class of the United States Military 
Academy was at Aberdeen Proving GroU11d, Maryland. '.Lhat evening the class, 
including accused, attended a reception and dance given in its honor in 
the Auditorium at the Proving Ground. A.bout 11:15 P.Y., Captain Harry 
c. Barnes, Coast Artillery Corps, who had accompanied the class to the 
Proving Ground and to the social :function., started dc,wn the stairis to 
the first floor of the Auditorium. Captain Barnes was in uniform at the 
time. As he passed a landing where three or four people were talking (R. 5) 
accused, in full dress unif.orm, caught him by the arm (R. 5-6) and said 
"where•s Bill". Upon being asked by Captain Barnes if he were speaking 
to him, accused again asked "i'Jhere• s Bill". At that time Captain Barnes 
detected the odor of liquor on accused's breath and directed accused to 
follow him down stairs. Cadets, young ladies, officers and their friends, 
were then on the stairway and in the vestibule of the Auditorium. Captain 
Barnes took accused into a small empty room adjoining the main hall of the 
Auditorium and after closing the door charged accused with being drunk or 
with having had too much to drink. Accused denied both allegations and re
fused to give his name to the officer after being twice asked for this in• 
formation. Captain Barnes then directed accused to stand at attention and 
to address him as a cadet should an officer. He finally gave his nSJne ~rter 
Ca.ptall). Barnes explained his official connection with the First Class. The 
officer then ordered accused to his barracks and because of accused's "re• 
lucta.nce" to obey was forced to repeat the order 11 two or three times". 
Finally Captain Barnes opened the door of the room and told accused to go. 
upstairs and get his cap. When he returned the officer again ordered him to 
go to his barracks, and when accused showed a disposition to "argue further", 
Captain Barnes directed Cadet Dodson to take accused to the barracks. Cadet 
Dodson then "took charge" of accused and the two departed (R. 61 16). Captain 
Barnes is of the opinion that accused was drunk when he saw him at the 
Auditorium (R. 9). Cadet T. w. Dunn, who saw accused at the Auditorium, 
is of the opinion that accusedts condition was abnormal (R. 17). 

Captain Barnes reported the occurrence to Captain William S. Eley, 
v.-ho was in charge of the cadets while on the trip to the Proving Ground, 
8Jld together the two officers went to cadet headquarters. Upon arrival 
there c9:ptain Eley sent for accused. He arrived a fet'l moments later, 

2 
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or about 11:30 o•cloclc P.M., and, "apparently" not understanding a question 
propounded by Captain Eley, the latter asked Captain Barnes to repeat in 
the presence of accused 0 what you told me a few minutes ago0 • Captain 
Barnes then began a recital of accused's actions and conduct while at the 
Auditorium. Accused frequently interrupted and when Captain Barnes re
lated accused's refusal to comply with his ord~r to go to the barracks 
accused stated, 11 That•s not so. I did do it. I did go11 • Captain Eley 
then sent for Colonel Richardson, Commandant of Cadets, who was at the 
Auditorium. (R. 8) The Commandant arrived about midnight and found accused 
sitting oh a bench in full dress uniform with his collar unbuttoned. Yfuen 
directed by the Commandant to stand, accused reeled or staggered and would 
have fallen had not Captain Eley supported him. Upon being asked by 
Colonel Richardson where he obtained the liquor accused refused to answer. 
At this time there was an odor of liquor on accused's breath and a ffJW' 
minutes later he became ill and vomited. In the opinion of Colonel Richard
son and Captains Eley and Barnes accused was at that time drunk (R. 8,9,12, 
14). 

Evidence for the Defense. 
First Lieutenant W. S. Broberg, Ordnance Department, and Cadet R. H. 

Booth, both saw and conversed with aceused about 11:00 o'clock P. M. on 
the evening of May 6th at the Auditorium, and neither observed any evidence 
of drinking on the part of accused (R. 22,23,24). 

Lieutenant Colonel Robert c. Richardson considers accused's delinquency 
record above average and regards him as 11 a. very good cadet, one that has 
been well trained, subordinate and I think imbued with the spirit of this 
institution. In my judgment he is good officer material•, and he would be 
11very glad to take him" as an officer in his conmand {R. 15). 

Major Richard E. Anderson, Field Artillery, regards accused as "a man 
of considerable intellect, a man of obviously good breeding, considerable 
savoir faire, and considerable self-reliance. He impressed me as being a 
man of considerable efficiency" and as possessing the potential qualities 
of good leadership such as one would look for in good officer material. 
Major Anderson would like to have accused as an officer in his command 
(R. 181 19) • 

Captain L. Mc. Jones, Field Artillery, has laiQWn accused for three 
years. during which time accused was assistant manager and manager of the 
football te!lm. These duties, which carried §reat responsibility. he 
performed in an "entirely satisfactory manner. Captain Jones regards 
accused as good officer material (R. 19). Many of accused's duties were 
performed without supervision• and Captain Jones has never known him to 
fail to 11measure up to what we expect of a oadettt or to violate regulations 
although he had every opportunity to do so. He would 11 oare" to have accused 
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as an officer in his command (R. 20). 

Captain F. A. Macon, Infantry, has lmown accused for 11bout three 
years, during two years of which 11ccused was a member of the cadet company 
comnanded by Captain Macon (R. 20), and in this officer's opinion accused 
is an 11 excellent cadet, a young gentleman of fine character, and will 
make an excellent officer". Captain Macon would like to have accused as 
an officer in his command (R. 21). 

Major R. I. Sasse, head football coach, has lmown accused since 
September 11 1927, and observed him daily during the football season, 
both at West Point and while on trips. Accused has impressed Major 
Sasse as 11 a loyal, conscientious cadet11 and as one whose conduct has not 
been open to criticism.Re would be glad to have accused serve in his 
command (R. 29, Ex. d). 

Cadet William A. Carter, a classmate of accused, regards him as a 
good cadet with an above average reputation, and as one who will make 
a good officer (R. 21). 

Accused elected to remain silent before the court (R. 25). 

4. It was thus shown by the evidence of record that, at the time 
and place alleged accused, while in uniform, was drunk in a public place. 
The drunkenness, while not extreme or particularly conspicuous, was of such 
degree as to attract the attention of an officer, and the subsequent con• 
duct of accused showed clearly that he was drtmk w"ithin th\l meaning of the 
96th AI'ticle of War. Faragraph 132, Regulations for the United States 
Military Academy, provides that any cadet who shall drink or bi, fotmd tmder 
-the influence of intoxicating liquor, shall be dismissed or otherwise less 
severely punished. The testimony of the officer and cadet who saw a.ccused 
about the time he was alleged to have been drtmk and who observed nothing 
unusua.l in his condition is at most negative evidence and is more than off• 
set by the positive testimo:riy as to accused's condition given by Colonel 
Richardson, Captains Eley and Barnes, and Cadet Dunn. Needless to aa.y 
such conduct is of a nature to bring discredit upon the military service 
and warrants a sentence such as was imposed in this case. 

5. The cadet register shows that accused was admitted to the Military 
Academy from the 7th Kentucky District on July 1, 1925; discharged January 
24, 1926, for deficiency in English; reexamined August 20 and 21, 1926, 
found proficient, and rea.dmitted January 23, 1927. He was twenty-four 
years of age on October 18, 19~9. 
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6. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during the 
trial. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support the findings and sentence and warrants 
confirmation thereof. 

Judge Advocate. 

Judge Advocate. 
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WAli DEPJilm!ENT 
In The Office Of The Judge .Advocate General 

Washington. 

Military Justice 
C..M. 191766• 

UNITED STATES J 
J 

PA1W1! CANAL DIVISIOll' 

vs. 

General Prisoner HAllOLD B. 
GILCEm::ST. 

) 
J 
) 
) 
) 

!rrial 't>y G.c.14. convened at Fori 
Clayton, Ca.nal zone, May a, 1930. 
Dishonorable discharge and confine
ment for one (1) year. Disoipl1J:lar7 
lhrracks. 

HOLDIID by the .OOA.RD OF REVIEW 
Kcml'.., mmra and BOOVE.R, Judge Advocates 

ORIGINAL EXAUil!.ATlON by BAI.CAR, J\ldge .Advocate. 

1. The record. of trial in the case of the soldier named above baa been 
examined. by the Board of Beview• 

2. ~e accused was tried on the follow~ charge and specification: 

CIL:imE: Violation of the 69th .Article of \br, 

Specification: In tbat General I>risoner Eu-old B• G:licbreat, 
P.O. Department General Prison Stockade, having been dul7 
placed in confinement at Corozal, Canal Zone, ai:noe Ifoveml>er 
19th, 1929, did, at Corozal, Canal Zone, on or about April 
4th, 1930, escape from confinement before he wa.a set at liber
ty by proper authority• 

.Accused pleaded not gailty to, and was found guilty of, the charge a.nd 1peoi• 
fioation. no evidepce of previous convictions wa.s introdD.ced. Re was sell"!' 
tence4 to dishonorable discharge, forfeiture of all pay and all.owanees dne 
or to become due and confineme~'t at hard labor for one year. !he reviewi:ag 
author! tl" approved tho sentence, designated the .Atlantic .Branch, United 
States Disciplinary Barracks, Governors Island, New York, as the plac• ot 
confinement and forwarded the record pursuant to the provisions o! Article 
or 'ihr soh 

3. !Ille evidence shows that acctEed was a general prisoner and that on 
or a.bout November 19, 1929, he was placed in confinement in the Department 
Pri•Q~ Stockade, Corosal,Oanal Zone (B e,..9). The Prison Officer testified 

tha:t on or about ..'.i.pril 4, 1930, accused either "absented himself or escapeAtt, 
..1-
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withont authority (:a 9). The Sergeant of the GU.'.1.rd, who personally ma.de 
the entries, read from tha Guard Baport entries pertaining to accused as 
follows: 

"~11 4, General Prisoner Gilchrest escape~ at eleven thirty
J,.el,l... 

"April 16,Genaral Prisoner Gilchrest from escape to c~ufinenent 
at eleven thirty A-M•" (R 10). 

Witness stated that upon receiving a report from the Corporal of the Guard 
(ll 11) he checked the prisoners and found Boudreau and accused missing. In 
a.nswer to the question, "Was this absence authorized?" witness testified: 

"E'o Sir it was not. The two prisoners left the Depart-
ment ~toc:kade to go to the Mess Hall for the ice for the prison
ers. They left approximately a quarter of eleven in order to have 
plenty of time to reach the :Mess Hall and get back to the stockade 
to full out for mesa, and the two prisoners failed to return•" 
(:a 12) •. 

.Aocusecl ohose to remain silent {R 13). 

4. There is no evidence in the record of trial to show that accused 
broke away from arr::, physical restraint. On the contrary the record shows 
that accused was permitted to go beyond the limits of the stockAde in order 
to get ice, and while on such mission he went absent and failed to return. 
!he proof therefore fails to establish the esaentia.l element of the crime 
alleged, that is, breaking away from sone physical restraint. i'he record 
ahowa that accused in this case was accompanied by General Prisoner Bo'Udreau, 
who was tried for the same offense at the same time and place. The record of 
trial in Boudreau•a case, C.M. 191693, sho'M3d that accused was a Class A 
prisoner workit1g without a gnard. In Boudrea.u•s case the Bo3.l'd of Review 
held the evidence legally insufficient to support tha findings of guilty of 
escape in violation ot .1'.lrticle of War 69, and sentence, ci tiJJg C.Jil. 191403, 
Bva.na, wherein the Board under similar circw.stances, held -

•.Although the !acts in the present case may show the com
mission by accused of some other offense, they do not establish 
the offense charged, that is, escape trom confinement, for the 
physical restraint whi9h is the essence of confinement did not 
exilt•" 

While the evidence shows that accused comnitted some offense analogous 
to breach ot parole in violation of tbe 96th d'ticle of War, he cannot be 
pmiahed therefor in this instance inasmuch as he ,,as not ch3.I'ged with such 
an otte:nse. Bt-~ch of plrole is not a lesser included offense wrere an ac
cused is charged with escape from confinement. See c.u. 189830, ~alcher. 

5. For the reasons hereimbove stated, the .Board of Review hoJd. s tha 
reoord of trial legally insufficient to support the findinc;s and 
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sentence. 

A/tf(/f ! /~ tj{ _Judge Mvocate. 

~ . • ~ ,;ro.•oe Advocate. /~ . a,, '0g 

Judge ..ld.voca.te. 
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TAR DEPARTMENT 
In the Office of '!'he .Tudge AdTocate General 

Washington, D.c. 

Military Ju.atice 
C. Y. No• 191809 

UNIT~D ST.ATES ) FOURTH CORPS .I.REl 
) 

Te ) Trid by G.C.K. at Fort Benning, 
) Georgia, Ya.1 l, 1930. Dia

Private REED PRICE (6362911), ) honorable discharge and confine
Company F, 29th Infantr7. ) ment for 1ix (6) month.I. 

) Di1ciplinary Barrack,. 

HOLDING b7 the BOJ.BD 01 REVIEW 
llcNEIL, BURNS and HOOVER, Judge Advocate,. 

ORIGINAL EXIJCINA.TION b7 FBJ.NICLI!, Judge .ldTocate. 

1. The record of trial in the case of the 1oldier named abon ·ha, been 
1Dllined by the Board of ReTiew. 

2. J.ccuHd wa1 tried. upon the following charge and 1pec1.fioaUona 

CHARGEt Tiol&Uon of the 934 J.rticl1 of war. 

SpeoiticaUona In that Prin.te Reed Price, Company F, 29th 
Infantry, did, at Company F, 29th Infantry, Fort :BenniXJ8, 
..orgia, on or about April e, 19~0, feloniou.al7 take, ,teal 
and oarry away one pair of shoe,, value $3.?3, the prop1rt7 
of Prin.te Clarence li. Hayn11, Company F, 29th Infantry, 
Fort Bennil!IB, Georgia. 

J.ccuaed pleaded not guilty to the charge and 1pecification. He wa1 found 
guilty of the 1pecifioation except the word1 "'the property of PriTate 
Clarence H. Hayne,, Company F, 29th Infantr1, Fort :Benning, Georgia•, 1u.)1ti
tutiD8 therefor the words ttproperty of the United Stat11, is1ued and intended 
tor 1111 in the military 1erTice thereof", of the excepted word,, not guilt7, 
of the 1ub1tituted word1, guilt7, and o! the charge, not guilt7, but guilt7 
of Tiolation of the 94th Article of 'far. Evidence of one previoua conviction 
by 1pecial court-martial for neglect·to take proper prophylactic treatment 
wa.1 introduced. He wa1 1entenced to dishonorable diacharge, forfeiture of 
all PA7 and allowanoea due or to become due, and confinement at hard labor 
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for six months. The reTiewing authority approTed the sentence, designated 
the Atlantic Eranch, United States Disciplinary :Barrack,, GoTernora Island, 
New York, aa the place of confinement, and forwarded the record puraaant 
to the provisions of Article of War 50,.. 

3. The only question in thia case reqairing consideration here 11 aa 
to the lega.l effect of the finding a whereby accased n1 found not guil t;y 
of that part of the specification alleging that the stolen shoe, were the 
property of PriTate Clarence N. Hayne,, and not guilty of Tiolation of the 
93d Article of War, and guilt1, by exceptions and aubatitutiona, of larcel13 
of theae 1hoe1, property 2.!!!! United states, iasued a.nd intended. for the 
lllilitar;y aerTice, in Tiolation of the 94th Article of War. 

Not only do the finding, of guilty contain finding, of Tital 
elements not included in the offense as charged, and thua violate the rule 
that the power of court1-martial to ma.ke exceptions and substitutions doea 
not, where the identity of the offense ii changed, extend beyond the ponr 
to conTict of a lesaer included offense (Par. 78 c, M.C.M.s C.M. 186919 1 
Sweat), but the findings also result in a Tarianc'i between the allegation.1 
and finding, a, to ownership of the stolen property, a variance which has 
been held, in si.m.ilar cases, to be fatal to conviction (C. M. 16'042, Rodd.ens 
C.M. 167982, AoostaJ c.M. 110910, Erooks). 

The present caae 11 to be diatinguiahed from C.M. 191638 1 Gile1, 
in which it was held that upon a charge of laroeD,T of a certain article, 
alleged to be the property of a Private Patterson, there was no 1ub1tantial 
variance in a finding that the atolen article had been i11ued to PriT&te · 
Patter1on1 and in which it was alao held that afurther finding that the 
article wa, property of the United States, i11ued. and intended for the 
mi.11tary aervice, •• 1urpluaage Thich might be dilregarded.. In the Gilea 
oaae accused wa.1 found gailty a, charged plus 1omething elae which did not 
in 1ub1tance alter the allegation, whereaa la the pre1ent caae accuaed 11 
found not guilt1 of the particular offense charged but guilt7 of another 
diatill.Ct offenae not charged.. 

~. For the reaaon1 1tated. 1 the Boara of Review hold• the record of 
trial lega\l;y inauffioient to aupport the finding, et guilty and the 1entenoe. 

http:diatill.Ct
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington 

Military Ju.stica 
fl .,-.,., .. , 

\ I·! •, - i••• i,c. M. No. 191831 1 1.J ... V ..JV'-' 

UNITED ST.A.TES ) NINTH CORPS AREA. 
) 

v. ) Trial by G.C.M:. convened at 
) lf&rch Field, Riverside, Cali

Flying Cadet CLA.RE1WE A• ) fornia, May 13 and Jun• l6• 
SHOOP (6655331), .A.ir Corps. ) 1930 • DilmiHal • 

HOLDING by the BOARD OF REVIff 
McNEIL, BU.a.NS and HOOVER, Judge Advocatea • 

ORIGINAL EXAMINATION b7 MOFFETT, Judge Advocate. 

l. The record of trial in the cue of the tlying cad.et named above ha1 
been examined by the Board of Review. 

2. The accused was tried upon the following charge ani apecifie&Uo.na a 

CHA.RGEa Violation of the 96th Article of 'far. 

Specification la In tba.t Flying cadet Clarence .1. Shoop, Flying 
Cadet Detachment, ttl.rch Field, Calif., did, at March Field, 
Calif., on or about April 25, 1930, wilfull7 disobey Special 
Flying Regulations, lBrch Field, Calif., in that he unla..,. 
fully and without authority pe.rticipated in an airplane flight 
as pilot of Pl'-3 Airplane No. 219. (A.C. fP.T. 3X 28-258) 

Specification 21 In that Flying Cadet Clarence .1. Shoop, Fl.7ing 
Cadet Detachment, 1l'Arch Field, California, did, at March Field, 
California, on or about April 25, 1930, unlawfully pilot one 
Pl'-3 Airplane No. 219, property of the United Statee, in that 
the said !!'lying Gadet Clarence A. Shoop, had not then been 
designated a qualified pilot in accordance with standing 
Operations Orders, 11arch Field, California, and was unable to 

' fly an airplane safely, as he then well knew, thereby endanger
ing human life and damaging government property. 

http:apecifie&Uo.na
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He pleaded not guilty to, and was found guilty of, the charge and apeci!ica
tions. No evidence of previous convictions was introduced. He •• sentenced 
to be dismissed the service, to be confined at hArd labor for three month,, 
&nd to forfeit fifty dollars per month !or & like period. The revieYing 
authority approved only so mu.ch of the sentence a, involved dismiaaal from 
the service and forwarded the record for action under the 48th A.rticle of W...r. 
Ey letter dated June 9, 1930, the Acting Judge Advocate General returned t~e 
record to the revi81'ing authority recommendiIJB revision proceediIJB&• The 
letter stated among other thingas 

"(a) The sentence as approved is not expressed in appropriate 
language. A flying cadet is an enlisted man a.nd if the court in
tended the acou.sed'a separation from the service to be accompli1hed 
by the sentence (as appears obviou.a) it is preferable that the term 
'dishonorable di1charge' rather than 'dismieaal' be used, the l&tter 
being a form of sentence appropriate !or an officer. 

(b) The 48th A.rticle o! War does not apply to this case as a 
flying cadet 1s not a 'cadet' within the meaning o! this Article and 
the sentence adjudged does not otherwise come within its purview. 
Article of War 50i- does apply." 

The record was returned to the court by the reviewing authority by indorse
ment reading, in m&terial portion, aa followas 

"l. The record of trial in this case ii herewith returned for 
proceedings in revision, attention being invited to procedure by 
the court prescribed in Par. 83, M.C.M. and Appendix 6, P• 269. 

2. The record shows on p,.ges 6 to 9 that four members of the 
colll't were separately ch&llenged !or cause by the defense and that 
three of the challenges were not sustained but fails to show affirma
tively that the ohallenged members withdrew during the deliberationa 
and voting on the ch&llenges or that the voting thereon was by secret 
written ballot (see Par. 58f and Appendix 6, l~nu.al !or Courts-BLrtial 
and the 3lat Article of war.). I! tne preacribed procedure on chal-
lenges was followed by the court the record of trial should show the 
!acts in the form indicated in Appendix 6, P• 262. 

/ ,-2-
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"3. The sentence is not expressed in appropriate langU&ge. 
A !lying cadet is an enlisted man e.nd it the court intended the 
accused's separation from the service (as appears obvioua) it 
is preferable that the term 'dishonora·o1e discharge' ra.ther th&n 
'dismissal' be Wied. Furthermore, a forf'eiture in a stated amount 
can not be imposed after separation from the service; in this 
connection, however, careful note should be taken of the provi1ion1 
of A.w. 40." 

The court, on June 16th, revoked its former sentence and sentenced accused "to 
be dismissed the service and to be confined at hard labor at such place as the 
reviewing authority may direct for three (3) months". In the indoraement 
returning the record to the reviewing authority, the trial judge advocate by 
direction of the court, stateds 

"The Court, on deliberation which determined a new 1entence, 
decided that the status of the flying cadet should be retained the 
same as a flying cadet as explained in p,.ragraphs 103-c and 104-a 
of i'l.anu.al for Courts-1~rtial. The Court further instructed the 
Trial Judge Advocate to state that it is not the intention of the 
~ that the ~ be dishonorably dischar'gedbut that his 'irtatui' 
be considered that of a flying cadet and that he be dismissed from 
the service in the same manner that a cadet at the Military Ae&d8JZ17 
would be dismissed." (Underscoring supplied.) 

The reviewing authority on July 2, 1930, approved only so mu.ch or the sentence 
as involved dismissal from the service and again forwa.rded the record under 
the 48th Article of War. In his indorsement returning the record to this 
office, the reviewing authority stated: 

"The court does not contemplate a dishonorable discharge to 
follow the conviction, a.rid I prefer to approve the dismissal as 
awarded and return the record for action under Article of War 48." 

3. The form of sentence "to be dismissed the service" is inappropriate, 
for a flying cadet is an enlisted man. Such has been the uniform holdings of 
this office (Ops. JAG 220.26, July 13, 1922, C.M. 152017, Fowler; Ops. JAG 211, 
November 24, 1924; Ops. JAG 2ll, May 3, 1927; Ops. JAG 211, M!Lrch 14, 19281 Op1.

1 

-:3-
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JAG June 9, 1930, this case]. In 26 Comp. Dec. 727, the Comptroller saids 

"While aviation students are given the grade of 'flying cadet' 
and the status of enlisted men while undergoing training, they may 
be discharged iY-they so desire upon completion of the prescribed 
course. They~ enlisted~, but when enlisted from civil life 
they are enlisted for a specific pu.rpose, to train for flying, and 
for an indefinite period; whether enlisted from civil life or ap.. 
pointed from an enlisted grade of the Army, upon completion of the 
prescribed course they are entitled to discharge: a somewhat dif
ferent statua from that of the great body of enlisted men of the 
Army." (Underscoring supplied.] 

That the Manual for Courts-Martial alSo recognizes that flying cadets are 
enlisted men appears from paragraph 104. thereof providing that the limits of 
punishment therein prescribed ttwill be applied••• in cases of enlisted men 
only, excluding flying cadets • • *". Pa.ragraph 103 ~ of the 1.ranual enumerates 
other general limitations on sentences for officers, and states that similar 
limitations apply in the case of flying cadets, but these limitations may, of 
course, be applied tho\lgh the flying cadets are enlisted men and though the 
sentence of dishonorable discharge and not dismissal is appropriate in their 
cases. Nothing in this latter paragraph takes flying cadets out of the 
category of enlisted men, or expresses an intention to make the sentence of 
dismissal appropriate to them. 

Dishonorable discharge has always been the appropriate means of separating 
enlisted men from the military service under dishonorable coIXiitions as the 
result of the sentence of a general court-martial. Dismissal is the corres
ponding punishment in the case of an officer (Winthrop, p. 433, Reprint). 

The term "cadet" as w,ed in certain Articles of War, the 2d and 14th, has 
been held to exclude flying cadets (Ops. 250.4, tray 7, 1918; Ops. JAG 211, 
November 24, 1924), aIXi by analogy and established practice the same term as 
used in the 48th Article of War mu.st be construed. as excluding flying cadets. 
The requirement of confiraation by the President as contained in the 48th 
Article of War in the case of "any sentence extending to the suspension or dis
missal of a cadet" was enacted into law prior to creation by statute of the 
grade of flying cadet, and baa been uniformly construed as applying only to 
cadets or the United States Military Acade~. The 48th Article of War does 
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not apply to thia case and action by the President is not required. 

4. Return of the record to the court tor further action upon the 1entence 
might be appropriate but tor the rem&rk made by the court in returning the 
record that "it ia not the intention of the court that the man be dishonorabl.T 
discharged". ;Jinthrop, at page ~34, Reprint, 1ay1s 

"A sentence - 'to be dismiseed the service', while a rare 
and irregular form, inappropriate io a caae or a soldier, ha1, 
where employed, the same effect u it the word discharged had 
been wsed. • • *", 

but the above quoted expression by the court of its intent at the time it im• 
posed the sentence precludes the Board of Review from con1idering whether the 
sentence "to be dismissed." in this oaae 1,, or may be, equivalent to a ,entence 
nto be dishonorably discharged". 

The 108th Article or War provides that "no enlisted nan, l&wtully inducted 
into the ,ervice or the United. States shall be discharged from said 1ervice 
without!. certificate of discharge" signed by his proper superior officers the 
court in this caae states that it did not intend that Fl.Ting cadet Shoop be 
"'dishonorably disch&rged"; the sentence, therefore, ooa.ld not be construed. 10 

as to ae:parate accused. from the service. 

Under the c ircumsta.ncea shown, the sentence "to be di1mi11ed the 1ervice" 
in this case 11 unauthorized, impossible of execution, and ot no legal effect. 

5. For the reasons hereinabove 1tated, the Board of Review hold1 the 
record of trial legally insufficient to 1upport the aentenoe. 

- •-· - p<'. 
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"ilitary Justice 
C.l!. 191831. 1st Ind. 

War Department, J .1...G.o., AUG 5 -1930 - To The Adjuta.nt General. 

1. In the case of Flying Cadet Clarence A• Shoop, Air Corps (Coll. 
No• 191831), I concur in the foregoing holding of the Board of Review and, 
for the reasons therein stated, reconnnend that the sentence be vacated by 
the reviewing authority. 

2. On June 9, 1930, the l..ctil\g Judge .Advocate General returned the 
record of trial to the Commanding General, Ninth Corps .Area, for revision 
proceedings. In thus returning the record the .A.oting Judge .Advocate General 
stated, in substance, tbat the sentence 11 to be dismissed the service" is 
inappropriate in the case of a flying cad.et, who is an enlisted ma.n; that 
if the court intended by its sentence that the accused be separated tram t~e 
service pursuant to the sentence, the correct form of sentence is to be 
"dishonorably discharged", and that the 48th .Article of War do,es not apply 
in this case as a flying cad.et is not a cadet within the meaning of that 
.Article. 

The reviewing authority, 1n returning the record to the ccttrt for re· 
vision proceedings, advised the court that a fl~ng cadet is an enlisted ma.n 
and tha.t if the court intended that the accused be separated fran the service 
:pt1rsua.nt to the sentence, the term "dishonorable discharge" rather tba.n 

,ttdismissa.l" should be used, Disregardillg these instructions and the rule 
laid down in 64.Ji., 11.c.u., that in case of difference of opinion as to a ques
tion of lawllltbe court will accede to the views of the reviewing authority," 
the court again imposed a. sentence to be dismissed the service am to be con
fined at ha.rd labor for three months, and in addition directed the trial juoee 
advocate to inform the reviewing authority "that it is not the intention of 
the court that the ma.n be dishonorably discharged but that his status be con• 
sidered that of a flying cadet and that he be dismissed from tle service in 
the same manner that a cadet at the Military Academy would be di.Smj,ssed•" 
Thereupon the reviewing authority approved so much of the sentt;)nce as in• 
volves dismissal from th3 service, and again forwarded the record for action 
under the 48th .Article of war. 

3. It is recommended that the holding and this indorsement be trans• 
mitted to the Coll'lI"..anding General, 9th Corps .Area, for the action required 
by Article of War WI• 

4. When copies of the published order in this case a.re forwarded to this 
office together with the record of trial• which is returned herewith, they 
should be accompanied by the foregoing holding and this indorsemmit. The file 
nmnber of the record of this case in this office is 191831. For convenience 
of reference and to facilitate attaching copies of the published. order to the 

http:pt1rsua.nt
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record. 1n thh oase, that :mmiber should. be placed 1n b:racketa at the end. ot 
the piblilhed. Ord.er, a, :tollowaa 

(J.!.G.o. Xo. 191831). 

mi 
E. !. Xr~r, 

~J or General,
·1 Incl. The. Judge A.dTocate General.

lleoord ot trial. 

, ~ 1- ·, '_; :• ~ ··, . · · ' 6 1• "O _.. l, \.,.\,J..J ... vr....-.. ....... ,.:a,. u. ,i.JtJ ,'-;;-, 

AG 201 Shoop, Clarence,. (e/5/3o)Enl. 2nd Ind. vs/47 

l'ar Department, A.o~o., A.u~ut 7, 1930 - To the Comm&nd.1ng General, 
Ninth Corps Area. 

-r 
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(.311)WAR DEPARTMENT 
IN THE OFFICE OF THE JUDGE ADVOCATE GliNERAL 

WASHINGTON, D, C, 

Military Justice 

C. M. No.l9l89le ~ 1.,.,,,0 
UNITED STATES 

vs. 

'.l'rivate GI.Dill::J ·:1. J.~ILCT 
(6377068}, Infantry, Un
assiQled.• 

:i!'OuRTH CORPS llEEil. 

Trial by G.C.M., convened at 
Fort 1:cPherson, Georsia, April 
14 and llay 16, 1930. Dishonorable 
discharce and co,;finenent for sb:: 
(6) months. Disciplinary .Ba.rrackse 

HOLDING by the BOARD OF REVIEW 
l!clIB.IL, 1IJIUl'S and HOOVER, Judge .A.dvo cates 

ORIGINAL EXAMINATION by FR!~1KL1Ii , Judge Advocate. 

Judge Advocate. 

Judge Advocate. 

1st Indorsement 
k,t~ '.),../ t1 ', AWar Department, J.A.G.O. v 1 

1· 
11.Ju To the Commanding General~ 

Fourth Corps ..lrea, Fort ?.:cPherson, GeorGia• 
1. In the case of Private George \'/. Bailey (6377058 ) , Infantry, 

Unassigned (C.?.I. :rro. 191891), /---;• · "i I;_ •. 

; , ():A :.; \ 

-,, J~;,,o } 
... * - ,r 

,,. ' •...-' 
,i 

·,·1 tf@"\. ~ .. · 

·-· 
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attention is invited to the foregoing holding by the Board or Review 
that the record of trial is legally sufficie~t to support the sentence,
which holding is hereby approved. Under the provisions of Article or 

.War sot, you now have authority to order the execution or the sentence. 

2. When copies of the published order in this case,are forwarded 
to this office they should be accompanied by the foregoing holding.and
this indorsement. The file number or the record or this case in this 
office is 191891 For convenience of reference and to facilitate 
attaching copies or the published order to the record in this case,
please place that number in brackets at the end or the published order, 
as follows: 

(J.A.G.O. No. 191891). 

E. .l. KREGER, 
Major General. 

The Judge Advocate General. 
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WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOfATE GENERAL 

WASHINGTON 

MSMORANDUM !or General Kreger. 

SUbJect: Record of trial 1n the caae of Prin.te Georgt Y. 
Bailey, Infantry, Panama. Una1aigned. 

l. The Board of ReYiew baa caret'u.l.11 reconlidtred the poinh 1aggnttd 
by you.r memorandwn of J11ne 16, 1930 9 concerning the ca1t of PriYate George 
I'. Bailey. 

2. In the opinion of the Board. accused 1tand1 conYicted of inYoluntar7 
manslaughter, that ia. homicide unintentionall.Y cauaed b7 culpable negligence 
in pert·orming a lawt'u.l act (Par. 149 a, M.c.11:.). Tht court h&1 foum that 
the killing came about throQBh "carele11ne11 and. negligence" by 1hooting 
the decedent in the cheat with a riot gun. It 11 not expre11ly foum that 
aceuaed'a negligence,., "culpable", that ia to aay. that it waa crimizal 
negligence or negligence of a degree greater than would be nece11ar, to bait 
a ciYil action for da..aage1, but the apecification, aa oh.ansed b7 the find
ings, appear, to embody auch a conclu.aion neYerthele11,l.tor it would be un
reaaonable to ,ay that the careleu and negligent hand.Ung of a loadtd. riot 
gun reeu.l t1118 in the death of a person atandlng within a fe• fttt of accuatt 
would not be culpable negligence. There ia tYidence in the record frcm 
which the court might reasonably belien that accuaed'• negligence•• in 
fact of au.ch a degree that the homicide amounted to inYoluntar7 manalal28hter, 
and the Board could not, without nighing the nidence, decide othtrwi••• 
The Board belieYea that the record 11 legally autficient to 1upport the 
findings and 1enttnct. 

3. Accuaed •• but 16 yeara and 6 a,nthl of age at the time of tht 
lhootillB and waa obvioual, below the aYeragt mentally. What little experience 
he had gained in the A.r~ •• inaut!ioient to gin him a •tW'e ltDH ot 
re1ponaibilit7. There is no po11ibilit7 that he intended tht decedent an., 
harm. Thoae reaponaiblt might •ell be aubJtoted to oriUcha tor arming thil 
child with a riot gun and putting him in the position in which he found him
aelt at the time of the traged7. It ia belieYed that a lttter to the reYie,,_ 
ing authorit1 suggesting the remi11ion or the aentenoe on account of ac
cu.at<1•1 1outh, low mentalit1, inexperience and freedom from crimizal intent 
wo\lld eern the enda of Juatice. 

~gt .A.dYOO&h • 
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WAR DEPARniIFm' 
In the Ot'fico ot The Judge Advocate General 

Washington, D. c. 

llilite.ry Justice J(LL 22.1930 
C. M. No. 191990 

UNITED ST.A.TES ) HAWAIIAN DIVISI<li 
) 

vs. ) Trial by G.C.M., convened at 
) Schofield Barracks, Territory

Captain fflJJAM H. BRADY, 11th ) or Hawaii, Mq 12 end 13, 1930. 
Field Artillel'1'• ) Dismissal. 

I
OPINICN ot the BOA.BO OF REvl.E.-W 

McNEIL, BURNS and HOOVER, Judge Advooates. 
ORIGmAL EXAMINA.TION by BAI.CAR, .Tudge Advocate. 

1. The Board ot Review has examined the record of trial in the case 
ot the otticer nemed above and sutmits this, its opinion, to The Judge 
Advooate General. 

2. Accused was tried upon the following charges and specit'ications:
1 

CHARGE I: Violation ot' the 95th Article of War. 

Specification l: In that Captain Williem H. Brady, 11th Field 
.Artille1'1', did, at Honolulu, T.H., on or about February 15, 
1930, with intent to defraud, wrongfully and unlawf'ul.17 
make and utter to the Amy and Navy Young .M8Il8' Christian 
Association, Honolulu, Hawaii, a certain cheok, in words 
and figures as follows, to wit: · 

"Honolulu, Hawaii, February 15, 1930 No._ 

THE BANK OF HA.WAI!, Ltd. 
Waipe.hu Branch 

Pey to the 
order of ---------------~------cash ---------------------$5.00 

-1-
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11•• and l'o/100-----·····--------------- ~oll&rl 

Y1111aa B. :Bra41' 
Capt. 11th J. J.."; 

&lld bJ me&Jl8 thereot, did tr&u4ultntlJ' obv.1.a fro• the 
l.rrq &n4 ?l&TJ' TO'IIDg Keu• Chriltian. ,11ooiatioa, Xcmo-
1ulu, ll&waii, JiTt doll&rl, ($e.OO), ht, the'1aid C&p• 
tain Yilliam H. Brad.J, then well Jmonnc that he tit not 
han and. not 1Attm.1ng that ht 1hould ha•• ntt1oitnt 
tmid.1 1A the J&nlc ot ll&•11, Ltd.., Yaipahu :Bra.nolL, tor 
tll• pa,men1 ot 1aid oheolc. 

Sptoifioation 21 In that Captain Y1ll1111 H. :Braq, 11th 
Jitld 1rUlltrJ', 414 at Honolulu, !. K. , oa or alu,1*
r,1m&.&17 U5, 19SO, with intent h 4ttrau4 wroagfullJ' 
&D4 UZllawtul.17 make and. utter to tht Jzrq and. l'&TJ' 
YOlmt! ll8J11' Ollri1tian 111001aUon, Honolulu., R&n.11, 
a oertain oheok, in word.I am t1gurH ,.. tollon, 'tie 
wits , 

"B:onolulll., B:&wa11, Pebruar7 15, 1no 110.- • 

TD WK 01 JU.YUI, L114. 
1'&1:pa.hu Branch 

Pa:, to the 
order ot ---------- Ouh ----- fl0.00 

!an &lld l'o/100 --------·--- Dollar•
l'illiam R. :Br&4T, Capt 11 rJ.. 

&n4 1t1 11.e&n1 thereof, 414 traudulml1 obt&in troia th, 
lrl!J' and lJ&TJ' Young llena• Ohrin1an. .a.11001aticm, :Hono
lulu, :a:an11,!en Dollar,, ( $10. 00), he, the Hid Capt.la 
YU11am H. :Braq, then nll lm.owing that he 414 not h&H 
and. not intending th&i he 1hcnll.4 h&Te nttioient tan4I 
in the :B&nlc of JlanU, Ltd., Y&ip&hu :Bn.noh, tor the ~ 
ment ot 1aid oheolc. 

Speoit1oaUoa 81 In that Captain William :e:. :Brad.T, 11th 
J'illd .l.riUler1, 414 at Jionolulu, !l'. JI., on or abcna 
r1bnar7 15, 19SO, with intent to 4ttraud. wroll8fa.11J' 
and unl.awt\11.lJ' -.Jct &1ld. u'\ter to the 11"9 &1ld. ll&'f1 
TO'W'lB' lt1J11' Obr11'\ian J.uooiation, Honolulu, KanU, 
a 01rtaia ohttlc, ill word.I and. t1,:arH a• tollon, to 
wita 

http:unl.awt\11.lJ
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"Honolulu, Hawaii, leb?'ll.&r7 15, 19ZO Io. •-
TRX 1WDC OJ' H.&.UII, Ltd. 

'l'aip&hu Branch 

or4er ot J.rtrq_ & :laY7 Y.l!. C • .&. ------- $10.00 
Dollar,!ID. and •0/100 ---------..-----------,--..----

William H. Brady" 
Capt. 11th r . .&.•, 

and b7 me&n1 thereof, 414 traudulent17 obtain trom the 
J,,rrq am la'fJ' Y01mg Mena' Cb.rilUan .u1ooiaUon., Hono
lulu, Hawaii, !en Dollar•, (t10.oo), he, the ,aid cap
tain William ll. Brl47, then well mowing that he did not 
han and not intending that he 1hould have 1uf'!1oient 
tund.1 in the :BaDk ot ll&nii, Lt4., 'l'aip&lm Bra.ncb., for 
the P&J'ID8llt of 1&id oheck. 

Speoitication 41 In that Captain William JI. Brad,7, 11':b. 
lielcl J.rUllel'J', did at. llonolulu, '?. K., on or abo,s. 
!'ebruary 18, 1930, with intent to detra.ud, wro!Jgtull,
&nd unl.arl'ul.17 make and utter to the Po1t· :Z.Xohange, 
lon J.rmatrong, Honolulu, Hawaii, a. certain. check, in 
woru &nd tigurea &1 follon, to rit: 

"Honolulu, Hawaii, J'ebrn&l'J' 18, lHO :&o.- • 

TRE liNX OI R.&.W.1II, Ltd.. 
W'&ip&hu Branch 

Pt.:r to '\he 
order ot -------- Po,t Jb:obange, Fort .&.rmltrong -- i15.00 

ritteen and xo/100 --------------------~--------- Dollar• 

William H. :Br&dJ," 
Capt. 11th J' • .1."J 

and by meana thereof, 414 f'rau.d.ulently obtain from the Poat 
:B:xohange, rort J.rmatrong, Honolulu, Haws.ii, Fifteen Dollar• 
($.16.00), he, the ,aid Captain. William H. Br"41', then well 
knowing that he did not have and not intending that he 
lhou.14 ha.Te 1utticient fund.I in the :B&lllc of Han.ii, Ltd., 
Waip&hu. :Branch, tor the payment of a&id check. 

http:unl.arl'ul.17
http:detra.ud
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Specification 5: In that Captain Williem.H. Brady, 11th 
Field Artillery, having on or about January 2, 1930, 
becane indebted to the Bank of Hawaii, Ltd., Waipahu 
Branch, in the sum of Eight Hundred and Twenty-Five 
Dollars, (:;;,s25.00}, for a cash loan, and having failed 
without due.cause to li~uidate said indebtedness, end 
havine on or about February 11, 1930, pranised in writing 
said Bank of I-fawaii, Ltd., Waipahu Branch, that he would 
on or about February 18th, 1930, pay on such indebtedness 
the sum of Two Hundred Dollars, ($200.00}, did, without 
cause, at Honolulu, T. H., on or about February 18, 1930, 
dishonorably fail to keep said pranise. 

Speci!ication 6: In that Captain William H. Brady, 11th 
Field Artillery, did at Schofield Barracks, T.H., on or 
about January 20th, 1930, with intent to defraud, wrong
fully and unlawfully make and utter to s. Takeda, Tailor, 
11th Field Artillery, Schofield Barracks, T.H., a certain 
check, in words and figures as follows, to wit:-

No. SCHOFIELD BARRACKS, T.H. January 20 1950. 
SCHOFIELD BARRA.OKS BRA...""l"CB: 

BISHOP FIR3T NATIONAL BANK 
Of Honolulu 

Pay to the 
order or--------------- s. Takeda-------------$ 105.00 
One hundred and five and No/100 ----------------Dollars 

w. H. Brady," 
Capt. 11th F.A."; 

and by means thereof, did fraudulently obtain !rans. Takeda, 
Tailor, 11th Field Artillery, Schofield Barracks, T.H., One 
hundred and five dollars, ($105.00}, he, the said Captain 
William H. Brady, then well knowing that he did not have and 
not intending that he should have sufficient funds in the 
Bishop First National Bank of Honolulu, Schofield Barracks 
Branch, for the payment of said check. 

CHA1m II: Violation of the 96th Article of War. 

Speci!ication l: Finding of' not guilty. 

Specification 2: Finding of' not guilty. 
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Specitication 3: In that Captain William H. Brady, 11th 
Field Artillery, did, at Schotield Barracks, T.H., on or 
about January 20, 1930, will:f'ully and unlawfully tp.ake and 
utter to s. Takeda, Tailor, 11th Field Artillery, 
Schofield Barracks, T.H., a certain check in words and 
tigures as follows, to wit: 

No.-• SCHOFIELD BARRACKS, T.H., January 20 1930 
SCHOFIELD BARRACKS, BRANCH 
BISHOP FIRST NATIONAL BANK 

or Honolulu 

Pey to the 
order of------------------ s. Takeda-------------$ 105.00 
One hundred and five and No/100 ------~------------Dollars 

W.. H. Brady", 
Capt. 11th F.A."; 

he, the said Captain William H. Brady, then well lmowibg 
that he did not have sufficient funds in or credit with 
the Bishop First National 'Bank of Honolulu, Schofield 
Barracks, Branch, to meet the said check in full upon its 
presentation, in Violation of Section 4272, Revised Laws of 
Hawaii, 1925. 

Specification 4: -In that Captain William H. Brady, 11th 
Field Artillery, did, at Honolulu, T.H., on or about February 
15th, 1930, willfully and unlawtully make and utter to the 
Army and Navy Young Mens' Christian Association, Honolulu, 
T.H., a certain check in words and figures as follows, to wit:• 

"Honolulu, Hawaii, February 15, 1930 No._. 

THE BANK CJ1!' HA.WAI!, Ltd. 
Waipahu Branch 

Pay to the · 
order or --------------------cash -------------------$5.00 
Five and No/100 ------------------------------------- DollarsWilliam H. Brady" 

Capt. 11th F.A."; 

he, the said Captain Will1em H. Brady, then well lmowing 
that he did not have sufficient funds in or credit with the 
:Bank of Hawaii, Ltd., Waipahu Branch, to meet the said check 
in full upon its presentation, in violation of Section 4272, 
Revised Laws of Hawaii, 1925. 
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Specitication 5: In that Captaiµ William H. Brady, 11th 
I:!'ield Artillery, did, at Honolulu, T .H., on or about 
February 15th, 1930, willfully and unlawfully make and 
utter to the Anny and Navy Young Mens' Christian Associa
tion, Honolulu, T.H., a certein check in words and figure• 
as follows, to wit:- · 

"Honolulu, Hawaii, February 15, 1930 No._ 

THE BANK OF HAWAII, Ltd. 
Wai:pahu Branch 

Pay to the 
order of ------------------Cash -------------------$10.00 
Ten and No/100 ------------------------------------Dollars 

William H. Bra(ly" 
Capt. 11th F.A."; 

he, the said Captain Williem H. Brady, then well knowing 
that he did not have sufficient funds in or credit with the 
Bank of Hawaii, Ltd., Waipahu Branch, to meet the said check 
in full upon its presentation, in Violation of Section 4272, 
Revised Laws of Hawaii, 1925. 

Specification 6: In that Captain Williem H. Brady, 11th 
Field Artillery, did, at Honolulu, T.H., on or about February 
15th. 1930, willfully and unlawfully make e.nd utter to the 
Army and Navy Young !Jens' Christian Association, Honolulu, 
T.H., a certain check in words and figures as follows, to wit:-

"Honolulu, Hawaii, February 15, 1930 No._ 

'THE BANK OF HAWAII, Ltd. 
Waipahu Branch 

Pay to the 
order of------ A:r!ny' & Navy Y.M.C.A. ---------------$lo.co 
Ten and No/100 -------------------------------------Dollars 

William H. Brady• 
Capt • , 11th F .A. "; 

he, the said Captain William H. Brady, then well knowing 
that he did not have sufficient funds in or credit with the 
Bank of Hawaii, Ltd., Waipahu Branch, to meet the said check 
in full upon its presentation, in Violation of Section 4272, 
Revised Laws of nawaii, 1925. 

-6-
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Specifioation 7: In that Captain William H. Brady, 11th 
Field Artillery, did at Honolulu, T.H., on or about February 
18th, 1930, willfully and unlawfully make and utter to the 
Post Exchange, Fort Annstrong, Honolulu, Hawaii, a certain 
check in words and figures as follows, to wit:-

"Honolulu, hawaii 1 February 18, 1930 No.__• 

TBE BANK OF HA.WAI!, Ltd• 
Ylaipahu Branch 

Pay to the 
order or ---------Post Exchange, Fort .A.nnstrong --~$ 15.00 
Fifteen and No/100 ---------------------------------Dollars 

William H. Brady" 
Capt. 11th F.A."; 

he, the said Captain William H. Brady, then well knowing 
that he did not have sufficient funds in or credit with the 
Bank of F..awaii, Ltd., Waipahu Branch, to meet the said check 
in fUll upon its presentation, in Violation·of seotion 4272, 
Revised Laws of iiawaii, 1925. 

Accused pleaded guilty to Specifications 1 1 2, 31 4 and 6, Charge I, 
except in each case, the words "with intent to defraud" and "fraudulently", 
of the excepted words not guilty, guilty to Specification 5, Charge I, 
guilty to Charge I; and not guilty to Charge II and its specifications. 
He was found guilty of.Charge I and Specifications l, 2, 3, 4 and 5 
thereunder, guilty of Specification 6, Charge I, 

"except the words and figures in the second 
line of the specification 'January 20th', substitut
ing therefor, the words and figures 'January 10th' 
and in the sixteenth line ·the words and figures '105', 
substituting therefor, the words and figures •100', or 
the excepted words and figures not guilty, of the sub
stituted words and figures guilty"; 

nqt guilty of Specifioations 1 and 21 Charge II; guilty or Specification 
3 1 Charge II, 

"except the words and figures in the second line 
of the specification 'January 20', substituting there
for the words and figures 'Januriry 10'; in the fifteenth 
line, except the word 'did', substituting therefor the 
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word 'would'; in the eighteenth line, except the 
words and fieures 'in violation of Section 4272, Re
vised Laws of Hawaii, 1925', substituting therefor the 
words 'to the prejudice of good order and military dis
cipline'; of the excepted words and figures not,guilty, 
of the substituted words guilty"; 

guilty of Specifications 4, 5, 6 and 7, Charge II, except in each caae, 
the words and figures "in violation of Section 4272, Revised Laws of 
Hawaii, 1925", substituting therefor, the words •to the prejudice of good 
order end military discipline", of the excepted words and figu.res not guilty, 
of the substituted words guilty, and guilty of Charge II. Evidence of one 
previous conviction by general court-me.rtie.l for being drunk and disorde~ 
l.y in a public place, at Honolulu, ~.T., on May a, 1929, in violation or 
the 96th Article of War~ was introduced. He was sentenced to be dismissed. 
the service. The reviewing authority approved the sentence and forwarded 
the record for the action of the President under the 48th Article or War. 

3. The evidence shows that on November 27, 1929, accused executed 
a demand note for :ii,825, in favor of the Bank or Hawaii, Ltd., to cover a 
cash advance by the bank and two notes for lesser amounts previously exe
cuted. The note, payable on demand, also provided for monthly install
ments of $100 on the principal, the first 1nste.llment to be paid January 
2, 1930. It was 1ndorsed by two other officers (R. 86; Ex. 9). A few 
weeks prior to the execution or this note, accused had stated to the bank. 
in writing that he expected tunds trcm Tacana, Washington, which would be 
more than adequate to cover his indebtedness to the bank (R. Sl; Ex. 7, 8), 
About January 13, 1930 (R. ll5} accused, in the company ot Firl'lt Lieutenan'I. 
Roy P. Turner, Fiold Artillery, one or the indorsers on. the note, we~t to 
the hane of the Cashier and Manager of the Waipahu Branch or the Bank of 
Hawaii and there, in the course of a conversation in·which the banker up
braided him for failure to keep pranises previously made with respect to 
payment of the note, stated to the be.liker that he had made untrue statements, 
that he had been "stalling for time" ~ 64), end ·that he had no funds 
ouning to him fran any source. The banker agreed to give accused •ddition
al time, the latter "faithfully premising he would keep his word hereafter 
it I" (the banker) "would not make canplaint to his superior officers" 
(R. 65). Accused had an allotment running which left him only about $90 
a month fran his pay and allowances (R. 111). On February 1st the banker 
received "through the Finance Officer" a payment of $50 to be applied on the 
note (R. 66). At this time also there was deposited to accused's credit 
in the bank ~25.16 (R. as). No other deposits to accused's credit were 
made with this bank after December 31, 1929 (R. 90, 103), on which date 
his balance was 74 cents (R. 86). Accused, however, drew checks for.which 
there were insufficient funds, the total drawn by him against this account 
between December 31, 1929 and April 19, 1930, being $222.99 (R. ea, 90). 
On February 11, 1930, accused wrote to the banker in regard to the note 
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on which there was an unpaid balance of $773 and interest, as follows: 

"Have two signatures for note and will get 
third on Friday night after Inter-Island Boat arrives. 
Expect to reduce note by about $200.- after first of 
next week. 

Will take care of all post dated checks." (R. 91;:Ex. 10.) 

No payments were, however, made and accused did not further canmunicate with 
the debtor bank (R. 91). On Mey 10, 1930 (after the charges wm preferred), 
accused executed a written assignment of his pay and allowances to the bank 
covering the balance of principal on the note, $775 (R. 99). At the trial 
it was stipulated that the Finance Officer was withholding pay and allow
ances of accused in the amount of $480 "as of}:ay 10, 1930" (R. 100; Specifi
cation 5, Charge I). 

About 1:30 a.m. on the morning of February 15, 1930 (R. 46), accused 
appeared at the desk of the Anny and Navy Y.1I.c.A. in Honolulu, T.H., and 
asked a clerk, Kendall, to cash for him a check drawn on the Bank of Hawaii, 

· Ltd., for ~5, payable to cash (R. 42; Specification l, Charge I; Specifica
tion 4, Charge II). Accused's speech was indistinct and the clerk "imagined" 
that he was under the influence of liquor (R. 45). Accused was dressed in 
civilian clothes and the alerk declined to cash the check until he had been 
identified as an officer. The clerk asked accused to make.the check for 
~2 only, but he refused to do so an! "after some discussion" the clerk cashed 
the check (R. 43; Ex. 3). At about 7:30 a.m., on the same day, accused 
reappeared at the desk and presented a second check, drawn on .the same bank, 
for ~10, payable to cash (Specification 2, Charge I; Specification 5, 

. Charge II). There was no evidence of insobriety at this time and the clerk 
cashed the check after a very brief conversation {R. 45, 47). On the same 
day at about 6 p.m. (R. 49, 51), accused presented to another clerk or the 
same Y.IvI.C.A., Bishop, a third cll,eck, drawn on the same bank, for $10, 
payable to the Anny and Navy Y.I.I.C.A. (R. 49, 50; Specification 3, Charge I; 
Specification 5, Charge II), and the clerk cashed it (R. 50). A.caused ap
peared to be nonnal at the time of this transaction (R. 51). His balance 
at the bank on February 15th was $1.43 (R. 104) • .As noted above, no depos
its to his credit were thereafter made (R. 103). Statements or his account 
were sent to him by the bank monthly (R. 87). The three checks were depos
ited by the cashier of the Y.M.C.A. in resular cou~se but were returned 
unpaid (R. 56). The cashier then advised accused that the checks had been 
so returned and requested him to attend to them at once (Ex. 5). On the 
morning of February 20, 1930 accused came to the Y.M.C.A. with the letter 
fran the cashier, and stated that he would see the cashier at about 9 o'clock, 
and that the checks should have been drawn on the Waipahu Branch of the bank. 
The clerk to whan he spoke had the cheeks and gave thElll to accused, who 
thereupon, with pen and ink, chrurged them by writing in the words ''Waipahu 
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Branch" (R. 119, 120). After this was done, the checks were presented to 
the "bank a second time but were again returned unpaid (R. 58, ~9). Several 
days later the cashier of the Y.M.C.A. received a telephone message fran 
accused in the course of which accused asked if the chec~s were in the 
cashier's possession and whether or not he had cashed them. Upon being 
a4v1sed that the checks had been transmitted to the military authorities, 
accused exclaimed, "My God, I wish you had gotten in touch with me". 
Accused appeared to be "very excited" at this time (R. 62). The cheoks had 
not been paid at the time of the trial (R. 65). During the period Dec1111ber 
31, 1929 to February 16, 1930, accused drew checks against his account in 
the amount of $207.99, although, as noted above, the total B1J1ount on depos
it to his credit during this period was $25.92 (R. as, 90). 

About February 18, 1930, accused, apparently sober (R. 77), approached 
the Post Exchange Officer at Fort Annstrong, Honolulu, and asked him to 
cash a check drawn on the Waipahu Branch of the Bank of Hawaii, Ltd., for 
$l5, payable to the Post Exchange (R. 72; Ex. 6). The•cheok was cashed as 
requested, fran Post Exchange funds (R. 69). Accused later telephoned the 
Post Exchange Officer and asked him to hold the check for "a couple of 
days". This request was canplied with and the check was then deposited 
for collection (H. 73). Accused's balance in the bank on February 18th 
was ~0.93 (R. 104),_and, as noted, there were no subsequent deposits 
(R. 90). When the check was presented to the bank for payment February 
24 1 1930 (R. 94) accused's balance w~ $0.68 (R. 93, 104). The check 
was returned unpaid, whereon it was redeposited and was returned unpaid a 
second time. At the time of trial the check had not been paid (R. 74). 
The Exchange Officer wrote a letter to accused asking him to ::nake the check 
good but did not receive a reply (R. 75). (Specification 4 1 Charge I; 
S:pecification 7, Charge II.) 

On JanuerJ 10, 1930, accused approached one Shotaro Takeda, a tailor, 
in Honolulu, and requested a loan of $100, stating that he would repay 
it on January 20th (R. 123, 124). Takeda gave accused ~100 in cash and the 
latter gave Takeda in return his check tor $105, bearing date january 20, 
1930, drawn on the Bishop First National Dank or Honolulu, Schofield 
Barracks Branch, payable to Takeda. Accused offered to pay Takeda $5 
additional to the amount loaned and Takeda declined to accept it, but when 
the check was drawn accused made it for ~105 (R. 126). At the ~ime Takeda 
accepted the check accused stated that he did not have sufficient funds 
on deposit to pay it (R. 29) but also stated that he would deposit sufficient 
funds for payment prior to January 20th (R. 130). Accused's bale.nee in this 
bank on January 10th was ~2.84. No deposits were made after January 10th 
(R. 135). Takeda presented the check to the bank for payment on January 
20th but payment was refused on account of insufficient funds. The bank 
suggested that the check be agP.in presented at the end of the month. This 
was done but payment was again refused. On February 25, 1930, the account 
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was closed (R. 135). At the time of trial the check had not been paid 
(R. 128; Specification 6, Charge I; Specification 3, Charge II). 

r.lr. Victor c. Schoenberg, Cashier end 1.:anager of the Waipahu 
Branch, Bank of Hawaii, Ltd., testified thrct in the course of his business 
relation? with accused he adopted what he described as a "helping attitudeff, 
for he did not believe that accused was acting with ffcriminal intentff 
(R. 95). In his conversations with accused he gained the impression that 
the latter was "nervous, high-strung, emotional", and a "sick man". On the 
occasion of the interview at witness' house, at which Lieutenant Turner 
was present, accused "bro'.,;:e down" and cried (R. 98). Lieutenant Turner 
testified that for some months nrior to the check transactions accused had 
been suffering from ill health, -was on a nonduty status for a considerable 
period, and appeared to be very depressed, the depression becaning marked 
in the latter part of November (R. lll). All of accused's teeth had been 
extracted. On one occasion accused came to witness' house and asked. to be 
allowed to sleep there, stating that he· could not sleep at his own quarters 
(R. 112). 

There was introduced in evidence a report of a board of medical 
officers appointed to examine accused and report upon.his mental condition 
(R. 17, 18; Ex. l). The board found that accused was not insane bttt was a 
constitutional ps~cpath, with emotional instability manifested by his 
inability satisfactorily and adeq,uately to adjust himself to his environ
ment and circumstances. The board further found that accused had the 
ordinary understanding of right and wrong, had no:rmal control, of his ac
tions and at the time of the rendition of the report, April 21, 1930, 
was capable of camnunicating intelligently with his counsel, understanding 
the nature of court proceedings and doing the1hings necessary for his 
defense (R. 18, 19; Ex. l). None of the three members of this board were 
psychiatrists (R. 26), but the board had as a witness before it 1Iajor 
Earl D. Quinnell, Medical Corps, an expert in this speciality,(R. 29). 
Major Quinnell testified that he examined accused and on the basis of this 
examination and accused's history "found no evidence of any gross physical 
deficiencies, no evidence of neurosis, and the only mental deficiency I 
could find was a slight depression easily accounted for by the situation 
in which the man finds himself. In my opinion, !ran my examination and the 
history of this case and the type of personality which this man exhibits,
* * * this man is a Constitutional Peychopat4, with moderate emotional in
stability". After receipt of the report of the board or medical officers 
and the testimony of the psychiatrist, the court found that at the time of 
th~ oanmisaion of the alle&ed offenses accused was capable or distinguishing 
right fran wrong and of adhering to the right, and that at the time of 

1
trial he was in proper mental condition to undergo trial (R. 37, 372')• 

4. Accused made the following unsworn statement: 

-11-
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"I became in7olved in financial difficulties 
in August, 1929 and went to the Waipahu branch, ot the 
Bank of Hawaii to obtain a loan. At that time I had 
an allotment of my pay running, amounting to Two 
hundred and fifty dollars payable to the A:rmy National 
Bank of Fort Lewis, Washington. 

At the time of obtaining this loan at Waipahu, I 
wrote to a party in Tacana, Washington, tran whan. I had • 
on previous occasions received loans in substantial 
em.ounts, requesting funds. I received a reply that that 
money would be forthcaning about the latter part of 
November. In the early part of December• I received in
formation fran the Tacana source that it would be impossi-
ble to send the money which I had expected and upon which 
I had depended to help me out of my difficulties. Tb.is 
left me in rather a desperate financial situation. 

All three notes had been made at the bank ot 
Waipahu in good faith and before I knew that I would not 
receive the assistance tran the mainland that I had 
reasonably expected. 

Early in November, 1929, I was relieved ot camnand 
of my battery for alleged excess veneral rate. This mis
fortune canbined with my financial straits and poor health 
put me in great mental distress. 

I never, at anytime, had any intention of defrauding 
anyone either on checks or loans and fully intended to meet 
all my obligations., and telt that I would be able to do so 
in time. 

During the period my allotment was running with the 
Anny National Bank at Fort Lewis, which was acting as 
trustee for the payment ot obligations at that station and 
in Tacan.a, I paid out.more than six thousand dollars as 
was shown in a statement I received from the bank about 
April 15, 1930, and I believe that had I not been relieved 
of my camnand, knowle~e of which apparently reached parties 
in Tacana, I would have received the funds which I had 
applied for there. 

Vlhile I may have made promises which I could not 
keep under the severe stress under which I was laboring, 
never have I made any statement or pranise with intent to 
defraud and had a reasonable expectation of paying my way 
out in time." 

5. The evidence, together with the pleas of guilty, shows that at 
the times and places alleged in Specifications l, 2, 3 and 4, Charge I, 
and Specifications 4, 5, 6 and 7, Charge II, accused made and uttered as 

:... 
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good the series of checks described therein and obtained payment thereof 
as charged. It is clear that at the time these checlcs, drawn on the 
Bank of Hawaii, Ltd., were uttered, accused did not have sufficient funds 
in that bank to pay thEme Not only was he fully aware of this fact, but 
it also fairly appears that he had no available source of incane by which 
he might expect to cover th€1ll. Such being the fact, accused's deliberate 
utterance of the checks for the purpose of obtaining the proceeds thereof 
cannot be characterized otherwise than as fraudulent. In the opinion of the 
Board of Review the court was justified in finding as it did under Specifi
cations l, 2, 3 and 4, Charge I, that the checks were made and uttered 
with intent to defraud, and that the acts of accused amounted to dishonor
able conduct unbecaning an officer and gentleman within the meaning of the 
95th Article of War. 

The evidence, together with the pleas of guilty, also sufficiently 
supports the findings of guilty of Specification 5, Charge I, alleging dis
honorable failure to fulfill a premise to make a payment on the note for· 
$775. It is to be noted in this connection that accused reaffil!!led his 
pleas of guilty of the specifications and of violation of the 95th .Article 
of War after the meaning and effect of suc!l pleas had been especially 
called to his attention by the court (R. 15, 16). The evidence shows not 
only that accused did not canply with his written pranise to the bank to 
make a payoent of ~200 on February 18, 19:30, as alleced, but it also shows 
that his finances were in such a condition that he had no reasoneble basis 
for believing that he could fulfill the pranise. 

The evidence, together with the plee.s of guilty, further shows that 
accused made a.~d uttered the check for ~105 drawn on the Bishop First 
l''.ational Dank of Honoluiu, described in Specification 6, Charge I, and 
Specification 3, Charge II, and obtained from Takeda the proceeds thereof 
as alleged. This check bore a date subsequent to that on w'.1ich it was· 
uttered and the evidence shows that accused explained to Takeda that he did 
not have sufficient funds in bank at the time to pay it. The evidence 
also shows, however, that he promised expressly to have funds in the bank 
sufficient to r.1eet the check on the date which it bore, that is, January 
20, 1930. Again it is clear that there was no reasonable basis for accused 
to expect that he could cover this check as agr~ed, and it must be inferred 
that at the time it was made and uttered he did not int~nd to have Sll.l"""ficient 
funds for its J_)ayment on deposit in the bank on which it was drawn, as 
found by the court. In this case also, the court was justified.in finding 
that the tra~saction was fraudulent, thet the check was made and uttered 
with intent to defraud, and that the acts of accused am.ounted to conduct 
unbecaning an officer and a gentlooian within the meaning of the 95th.Article 
of War. 

http:justified.in
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The allegations of Specifications 3, 4, 5, 6 and'• ·Charge II, are 
substantial duplications of allegations contained in specifications under 
Charge I pertaining to the same series of checks. The o:f'i'enses thus charged 
under the 95th and 96th Articles of War are, however, distinct (carter vs. 
McClaughery, 183 u.s. 365; McRae vs. Henkes, 273 Fed. 108}. Aocused mey
properly be punished for his acts only in their most serious aspects 
(paragraph 80 ~' I,:i:.C.M.). In view of' the sentence, which is mandatory 
for the offenses laid under the 95th .Article or War, it is clear that this 
rule as to punishment is not here violated. 

6. A board of medical officers reported that accused suffered tran. a 
constitutional psychopathic state, with an.otional instability. It also 
reported that this mental abnonnality did not at the time of the trial 
or at the time of the camnission of the offenses affect accused's capacity 
to distinguish between right and wrong and to control his actions, and the 
court was justified in so finding. In the opinion of the Board or Review 
the report of the board of medical o:f'ficers contains nothing which affects 
the propriety of the findings or sentence. 

7. The Army Register shows accused to be 41 years and ll months 
of age, with the following service: 

"Capt. Kans. N.G. 5 Aug. 17; maj. Kans. N.G. 17 Apr. 18; 
accepted 27 Apr. 18; hon. dis. 27 Oct. 19.--Pvt., corp., 
and sgt., Btry. A, 6 F.A., and ~gt. F.A. unasgd. 5 Nov., 
08 toll July 17; sgt. D.E.M.L., F.A. unasgd. 16 Jan. 20 
to 29 Kov. 20; 1 lt. of Inf. l July 20; accepted 30 Nov. 
20; capt. 1 July 20; trfd. to l!'.A. 10 :Mar. 21." · 

8. The court was legally constituted. No errors injuriously affecting 
the substantial rights of accused were camnitted during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient to 
support the findings and sentence and warrants confinnation thereo·r. 
Dismissal is mandatory for violation of the 95th Article of War•. 

Judge Advocate. 

, 
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VIAR DEPAH.TMEUT 
In the Office of The Judge Advocate General 

Washington, D. c. 
AUG:~ 1930 

Military Justice 
C. M. No. 192128 

U N I T E D ~ T A T E S ) PANAMA CANAL DEPARTMENT 
) 

vs. ) Trial by G. C. M., convened at Fort 
) Amador, Canal Zone, June 2, 3, 4, 5,

First Lieutenant EflART J. ) 6, 1930. Dismissal. 
STRICKLAND (0-12715), ) 
Coast Artillery Corps. ) 

OPINION of the BOARD OF REVI»'f -

McNEIL, BURNS and HOOVER, Judge Advocates. 
ORIGINAL EXAMINATION by OLLIVETTI, Judge Adv~cate. 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and sul:mits this, its opinion, to The 
Judge Advocate General. 

2. Accused was tried upon the following charges and specifications: 

CHARGE I: Violation of the 93rd Article ot War. 

Specification 1: In that 1st Lieut. Ewart J. Strickland, 
Coast Artillery Corps, then Post Exchange Officer, 
Fort Amador, Canal Zone, did, at Fort Amador, Canal 
Zone, on or about April 2, 1930, unlawfully and fel
oniously ~zle by fraudulently converting to his 
own use Two Thousand Dollars ($2,000.00), u. s. Cur
rency, property of the Post Exchange, Fort Amador, 
c.z., and entrusted to the care,custody and possession 
of the said Lieut. Ewart J. Strickland by virtue o"t his 
office as Post Exchange Officer. 

Specification 2: In that 1st Lieut. Ewart J. Strickland, 
Coast Artillery Corps, then Recreation Officer~ Fort 
Amador, Canal Zone, did, at Fort Amador, C8Jlal Zone, on 
or about December 16, 1929, unlawfully and feloniously 
embezzle by fraudulently converting to his own use 
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Three Hundred a.nd Firty Dollars ($350.00) u. s. Cur
rency, property of the E. & R. Fund, Fort J.mador, c.z., 
and entrusted to the c~, attllto~ and pouesaion of 
the said Lieut. Ewa.rt J. Strickland by Tirtu.e of his 
office as Post Recreation Officer. 

Specifica.tion ~: In that 1st Lieut. Ewa.rt J. Strickland, 
Coast Artillery Corps, then Recreation Officer, Fort 
Amador, Ca.na.l Zone, did, at Fort Amador, Ca.nal Zone, 
on or a.bout December 23, 1929, unlawfully and felon
iously embezzle by fraudulently converting to his own 
use Two Hundred and Fifty Dollan ($250.00) u. s. cur
rency, property of the E. &R. Fund, Fort Amador, c.z., 
and entrusted to the care, custody and-possession of 
the said Lieut. Ewa.rt J. Strickla.nd by Tirtue of his 
office as Post Recreation Officer. 

Specification 4: In that 1st Lieut. ha.rt J. Strickland, 
Cos.st Artillery Corps, then Recreation Officer, Fort 
Ama.dor, Canal Zone, did, at Fort A:aador, Ce.nal Zone, 
on or about Ja.nu.a.ry 23, 1930, unla.Yf'u.lly and felonious
ly embezzle by fraudulentl.7 connr'Ung to his own use 
Two Hundred Dollars ($200.00) u. s. Currency, property 
of the E. & R. Fund, Fort Amador, c.z., and entrusted 
to the care, custody e.nd possession of the said Lieut. 
Ewart J. Strickla.nd by Tirtue of his office aa Post 
Recreation Officer. 

Specification 5: ln that 1st Lieut. Ewart J. Strickland, 
Coast Artillery Corpa, then Recrea.tion Officer, Fort 
Amador, Canal Zone, did, at Fort Amador, Ca;nal Zone, 
on or about Febru.a.ry 19, 1930, unlawfully and felonious
ly embezzle by fraudulently converting to his own use 
Fin Hundred Dollars ($500.00) u. s. Currency, propert7 
of the E. & R. Fund, Fort .Amador, c. z., e.nd entra.sted 
to the care, custody a.nd possession of the said Lieut. 
Ewa.rt J. Strickland by virtue of his office as Post 
Recreation Officer. 

Specification 6: In that 1st Lieut. Ewart J. Strickland, 
Coast Artillery Corps, then Recreation Officer, Fort 
Amador, Canal Zone, did, at Fort Amador, Ca.nal Z~ne, 
on or a.bout February 21, 1930, unlawfully a.nd felonioua-
11' embezzle by fraudulently converting to his OTi'Jl use 
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Two Hund.red Dollars ($200.00) u. s. Currency, prop
erty of the E. & R. Fund, Fort Amador, c.z., and en
trusted to the care, custody and possession of the 
said Lieut. Ewart J. Strickland by virtue ot hie office 
as Post Recreation Officer. 

Specif'ication 7: In that 1st Lieut. Ewa.rt J. Strickland, 
Coast Artillery Corps, then Recreation Officer, Fort 
Amador, Canal Zone, did, at Fort Amador, Canal Zone, 
on or about Februa.ry 25, 1930, unlawfully and felonious
ly embezzle by fraudulently converting to his own use 
Fifty Eight Dollars and Seventy Nine Cents ($58.79) u.s. 
Currency, property of the E. & R. Fund, Fort Amador,c.z., 
and entrusted to the oare, custody and posseaaion ot the 
said Lieut. En.rt J. Strickland by virtue of hi• office 
as Post Recreation Officer. 

Specification 8: (Finding of not guilty) 

Specification 9: (Finding of not guilty) 

Specification 10: (Finding ot not guilty) 

CHARGE II: Violation of the 95th Article of War. 

Speoifioation l: (Finding of not guilty) 

Specification 2: In that lat Lieut. En.rt. J. Strickland, 
Coa.st Artillery Corps, being at the time the E. Ii R. 
Officer at Fort Amador, Canal Zone, did, at Fort Amador, 
Canal Zone, on or about February 2~, 1930, with intent 
to deceive the officer duly designated to examine and 
audit his records and accounts as such B. & R. Officer 
and with intent to conceal from such auditor and others 
the true financial condition of the E. & R. Fund in his 
custody, wrongfully and willfully enter in the ca.sh book 
of the said E. & R. Fund a balance of $1509~81 certifying 
over his official signature to the oorreotneas thereof' 
and in the check book of the said E. & R. Fund a balance 
of $1258 .60, well knowing at the time that he then had 
in the Chase National Bank, Panama Branch, Republic of 
Pana.ma, a balance of only i299.81 of the said E. & R. 
Flmd. 
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CHARGE III: Violation of the 96th Article of War. 

Specification: In that lat Lieut. »Ya.rt J. Strickland, 
Coast Artillery Corps, did, to the prejudice of good 
order and military discipline, at Fort Amador, Canal 
Zone, on or about April 2, 1930, borrow from Sergeant 
William H. Johnstone, Battery "F", 66th Coast Artillery, 
the sum of Two Thousand Five Hundred Dollars ($2,600.00). 

ADDITIONAL CHARGE I: Violation of the 96th Article of War• 

Specification: In that First Lieutenant Ewart J. Strickland, 
4th Coast Artillery, did, as custodian of Battery Fund, 
Headquarters Battery, 4th Coast Artillery, at Fort Amador, 
Canal Zone, on or a.bout February 28 1 1930, with intent to 
deceive and with the intent to conceal the true financial 
condition of the Battery Fund, officially accomplish the 
following certificate in the Battery Fund Book, Headquar
ters Battery, 4th Coast Artillery, which ,certificate was 
knOl'lll to him, the said First Lieutenant Ewart J. Strick
land, to be untrue, namely -

"I certify that the foregoing account for the month 
of February, 1930, is correct and that of the amotmt 
for which I am responsible,· two-hundred ninety-nine 
dollars and twenty-six cents ($299.26), is depusit
ed with The Chase National Bank, Fe.name. Branch, 
Fane.ma, R.P,, to the credit of Battery Fund, Head
quarters Battery, 4th C.A., and nothing ($000 .oo) 
in cash is in my personal possession." 

(Signed) E. J. Strickland, 
1st Lieut., 4th C.A., 
Commanding. 

ADDITIONAL.CHARGE II: (Finding of not guilty) 

Specification: ( Finding of not guilty) 

- ' -
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Accused pleaded not guilty to the charges and specifications. He 
was found guilty of Charge I and Specifications 1,2,3,4,6,6, and 7 
thereunder, of Charge II and Specification 2 thereunder except the 
words "in the cash book of the said E. and R. Fund a balance of $1509.81 
certifying over his official signature to the correctness thereof and,• 
of the excepted worda, not guilty, of Charge II and the Specification 
thereunder, and of Additional Charge I and the SpeoificatiGn thereunderJ 
and not guilty of the remaining charge and of the remaining 1peciti
cations. No evidence of previous convictions was introduced. He wa• 
sentenced to be dismissed from the service. The reviewing author1-t)r 
approved the sentence and forwarded the rec0rd for the action of the 
President under the 48th Artiole of War. 

3. The evidence shows that during the months of December, 1929, 
e.nd January, February, March a.nd April, 1930, accused waa on duty·at 
Fort Amador, Canal Zone, as Poat Exchange Officer, Recreation Officer, 
Secretary and Treasurer of the Fort Amador Golt Club, and Batte1"7 
Commander of Headquarters Battery, 4th Coa,t .Artillery, and w,.a ouatodian 
of and responsible for the f'unds of these activities (R. 116,134,151). 

Specification 1, Charge IJ Charge III and its S-peoitioatiom 

At about 9t30 a.m., April 2, 1930 (R. 14), accused cashed from 
hia Poat Exchange f'wld1 his own check for t2000 o:n the Panama Branoh 
of the Chase National Bank, Panama City, Republic of Panama, and placed 
the check with his other Poat Exchange funds. Taking the 12000 in 
currency (R. 13,14), he left the post and disposed of the money in a 
private business transaotion, the nature of which does not appear 
(R. 145,171). During this day, up to about 3:45 p.m., he ha.d insuf
ficient f'unda in hia personal account in the Cha.ae National Bank to 
cover the check (R. 19,73,146,171,173). J. deposit alip was prepared in 
accused• s office covering the checks and moniea belonging to the Post 
E:cchange, in the aggregate amount of about $6000 (this amount ha.d 
accumulated owing to a delay in ma.ld.ng deposits caused by a correction 
in a diacrepanoy in the aocount1). to be deposited on that date in 
the Chase National Bank, and accused'• check was listed -thereon 
(R. 13,14,145). At about 2a30·p.m. accused took this deposit slip and 
the checks and monies listed to the bank where he made the deposit to 
the credit of the Poat Exchange Fund (R. 18,19). He then interviewed 
Mr.. Carl B. Brunner, assistant manager or the bank, and asked him to 
discount a $2500 note made by him.self and indorsed by Captain George Jr• 
Dunn, 4th Coast Artillery, and Mr. J. Logan Stillwell, Field Direo i-or, 
American Red Cross (R. 19), but Brunner ret'uaed to accept the note 
(R. 29,30). Brunner testified that accused then informed him that he 
had drawn the check, that he expected that it would be presented, and 
that he had to raise funds to oover it inasmuch as it overdrew his account. 
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Brunner informed acoused that though the bank closed for buainesa 
at 3 p.m., accused would be admitted up to 4 p.m. for the purpose ot 
making a deposit (R. 22). Accused thereupon lert the bank (R. 22), 
approached Sergeant William. s. Johnstone, Battiry F, 66th Coast Artillery, 
stationed at Fort .Alnador, and requested e.nd obtained a loan or $2500 
(R. 86). Accused returned to the bank at about 3:45 p.m.,and deposited 
the proceeds of the Johnstone loan in his personal account, thereby 
covering the overdraft (R. 19,21). 

About April 1, 1930, accused had obtained the indoraements of 
Stillwell and Dunn on the t2500 note to the Chase National Bank, ad• 
vising them of his intention to borrow that sum from the bank (R. 24,39,40). 
Stillwell testified, in response to a question as to whether accused 
told him at this time that "this particular transaction9 had been 
approved by aivone, that accused stated that he had talked it over with 
Brunner and that "Brunner thought that the matter was all right" (R. 24,26). 
Brunner testified that prior to the presentation of the note on April 2, 
1930, accused had not made an::, preliminary arrangements with the bank 
for the negotiation of such a loan (R. 20). An inspector general testi
fied that during an investigation accused stated that at the time he 
drew and cashed the check he had a ncomplete arrangement whereby the sum 
of $2500 was to have been deposited to my account before the close of 
banking hours that day" (R. 63,74). 

Accused testified with respect to these inoidents that in March, 
1930, he became interested in a stock deal which he discussed wi tti. 
Brunner, and that the latter stated that the blUlk would not loan aiv 
money on the stock involved. Accused thereupon told Brunner that he 
would be obliged to borrow $2500 on a note and that he had dis~-ussed 
the matter with Stillwell and Dunn who had agreed to indorse a thirty• 
day note in this amount for him. He also told Brunner that Dunn had 
only a small amount of money available but had certain holdings in the 
States. At this time they did not discuss Stillwell's tinaneie.l credit 
as it had theretofore been discussed by them a number of times. Brunner 
assured him that the loan would be made by the bank and gave him two or 
three blaJJk note forms. Sometime thereafter, but before March 31st, 
accused made out and signed the thirty-day note and procured indorsements 
thereon by Stillwell and Dunn, arter which he placed the note in his 
desk where it remained until the afternoon of April 2d. After making 
the Post Exchange deposit, he presented the note to Brunner stating 
that it concerned the matter which they had theretofore discu11ed. 
Brunner asked, "Is this the stock deal you were speaking about to me?9 

The two then discussed the matter for several minutes and after a 
private discussion between Stillwell, 'Who had come to the bank, and 
Brunner, the latter advised accused that he would not discount the 
note. Accused thereupon told Brunner that he had deposited the check 
for $2000, thereby overdrawing his personal account, and ha.d presumed 
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that th~ ~ote would be accepted as promised in their previous con• 
versation. Accused requested that the matter be suspended until the 
next day so that he could cable to the United States for sufficient 
money to cover the check but Brunner refused to make such an arrange:nent, 
atating, however, that he would remain at the bank: until 4 o'clock 
and it accused could raise the money by that hour he could deposit it. 
Accused replied th&t he would attempt to get the money, left the bank 
and searched for the person .to whom he had tranaf'erred the $2000, but 
being unable to locate him, returned to Fort Amador where someone suggested 
that Johnstone kept large sums of money available and that it might be 
possible to secure a loan trom him. Accused, knowing Johnstone "more 
or lees• and having talked to hilll a number of times, approached him 
stating that he had to get some money before the bank closed to cover 
his check cashed at the Post Exoh8.llge for which he had insufficient 
funds. Johnstone made the loan (R. 146). Some days later accused and 
Brwmer diaoussed 11 the whole incident" aDd Brunner stated that the loan 
had been refused because of Stillwell's over•extended credit. Acagaed 
asked Brunner if' he thought that accused had •strong-armed• Stillwell 
into signing the note and Brunner replied, 110h, no, not at all, I • 
convinced ot your good f'ai th in this tranaaction • • • your credit is 
still good.• Neither in thia nor in~ other oonveraation did Brunner 
d~ that accused had made preliminary arrangement• tor the loan. The 
subject was not, however, diacussed·. Four or five days after the John
stone loan waa ~de, a.caused repaid it (R. 148). About .lpril -Ith accused 
wa.a told by another of'f'ioer that the banks had recently informed otfioiala 
at Quarry Heighta relative to of'f'icera• personal bank transactions, and 
as a result aocuaed believed that it would be deairable to report his 
dif'f1e11ltiee (R. 148). Acoordingl7, he went to Post Headquarters at 
about 8 a.m. the next day and explaa.ed the matter in some detail to 
the Post Adjutant. Ca.ptaih Hickey, and to the Poat Commander. Colonel 
Wyllie, but did not disclose at thia time that he had secured the loan 
trom Sergeant Johnstone. He did state, among other things, that he had 
oaahed hia check at the Poat Exchange (R. 149). 

Second Lieutenant C)rril H. McGuire. 4th C~ast Artillery, testified 
(by stipulation) that :.enmner told accused in witness• presence that. 
Stillwell had impaired his credit at the b8llk by certain transaction• 
but that accused's credit was still good and would not be impaired. 
Sometime later accused told witness that he believed that Stillwell. 
after indorsing the note, asked the bank to refuse it, and that this 
was the only explanation accused could give for Brunner•s inconsistent 
action (R. 132). 

Captain n. w. Hickey, Jr., 4th Coast Artillery, Adjutant of Fort 
.AJnador, testified that (R. 111) about April 4th accused came into h11 
offioe and told him that he had recently cashed his $2000 check from 
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the Post Exchange Fund at a time when he·had insufficient funds in 
his personal account to meet the check; that he had prior thereto 
presented to the bank: "a paper" whioh it had agr_eed to aooept. and 
which if it had been accepted. would have covered the check; and that 
after he cashed this cheok and presented "the paper"• the bank ref'used 
to accept the latter, whereupon accused obtained money from another 
source to cover the check (R. 112). 

Colonel Robert E. Wyllie• 4th Coast Artillery. commanding officer 
of Fort Amador. testified that acoused stated to him that he had 
negotiated a lQan upon his note which the bank agreed to accept, and, 
relying on thi~ agreement. had drawn the check on his personal aocount1 
and th.at when he attempted to discount the note the bank refused to 
accept it, thereby causing him considerable difficulty "in covering" 
the cheQk which he had drawn (R. 133). He stated that he wanted witness 
to know about iitf because the bank o fficia.ls were aware of it and accused 
thought "possibly something might oome up later a.bout it" (R. 154). 
Accused did not state to witness that the check had been cashed bf the 
Post Exchange (R. 156.157). 

Specificatio:m 1 to 7, inclusive, Charge I; Specification 2. 
Charge IIJ Additional Charge I and its Specificationt 

In the course of an annual survey of Fort Amador commenced about 
April 23, 1930., and a resulting audit of the E. and R. Fund of that 
post, it was noted by an inspector that the bank statements pertaining 
to this 1.'und for the months of December. 1929. and January, February- and 
March, 1930, were missing. The inspector obtained duplicate copiee 
of the statements (Ex. 4) from the Chase National Bank, the depository, 
and checked them against the E. and R. check book (Ex. 2) a.nd E. and R • 

. cash book {Ex. 3), discovering that cheoks as follows had been drawn 
by a.caused and paid bf the bank out of the E. and R. Fundt $350. 
December 16. 1929 (Specification 2. Charge I); $250• December 23, 1929 
(Specification 3, Charge I); J200. January 23., 1930 (Specification 4, 
Charge I); $500, February 19. 1930 (Specification 5, Charge I); $200, 
February 21. 1930 (Specification 6, Charge I); and $58.79, February 25, 
1930 (Specification 7• Charge I). but that none ot these checks was 
recorded in the E. and R. cash book, and none was pasted in the check 
book, aa was the case with other checks. The bank statements also 
showed a deposit of $600 on December 28th to the credit of the E. and R. 
Fund (this amount equaling the total of the $350 and $250 checks of 
December, 1929. above mentioned). The depoait was not sh'9Vl'Il in either 
the cash or cheek book (R. 43-46). The account., on ita face, because 
of the deposit, bal~ced as of December 31., 1929, the date on which 
the fund would normally be audited (R. 45.46). The account was actually 
audited on January 21, 1930 (R. 46). After the check for $200 was 
dra,rn on January 25• 1950, the account did not balance. The shortage 
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continued and accumulated in the amount of the other unrecorded. 
checks until l.ia.roh 31. 1930• the close of the first quarter and the 
normal auditing date. when accused made depo~its of $1200 a.nd $41.10, 
thereby balancing the .f'und. Neither of these deposits of $1200 and 
$41.10 was entered in the check or casJi book (R. 47). ·The books were 
audited by Major Robert c. Garrett. 4th Coast Artillery. on April 12th 
and found to be properly balanced (R. 46). Major Garratt testified 
that. as he recalled. the ba.nk: statements were presented at the time 
of this audit (R. 142,143). 

The check book of the E. and R. Fund (Ex. 2-q) shows a balance 
in bank of $1258.60 as of February 28. 1930 (Specification 2, Charge I). 
The bank statements obtained by the inspector showed that the actual 
balance in bank on this date was $299.81, the difference of $958.79 
being the aggregate amount of the suppressed checks cashed by accused 
from the fund during January and February, 1930 (R. 47) (Specifications 
4,5.6 and 7, Che.rge I). In a certificate found in the cash book 
accused stated that the balance of the fund for which he was accountable 
on February 28th was $1509.81 (R. 47; Ex. 3-c). 

During the survey of Fort ~dor, accused's battery' (Headquarters 
Battery. 4th Coast Artillery) fund was also audited. The audit showed. 
that the cou:ioil book contained a certificate by accused as of 
February 28, 1930, 1n the fonn set forth in the Specification, Additional 
Charge I, to the effect that his account for February. 1930, was 
correct and that of the amount for which he 1'8.8 responsible the sum 
of $299.26 was on deposit with the Chase National Bank, Panama City, 
Republic of Panama, and that nothing was in his personal possession 
in the form of cash (Ex. 7; R. 94). Accused. aa President of the . 
Council of Administration, also certified to the correctness of the 
account and of his certificate. No other officer signed the certifieate 
oi' the Council (Ex. 7). There was nothing on deposit in this account 
at this bank on February 28th. after deductions of outstanding ehecka. 
there being, on the other hand, a debit oi' 74 cent, (R. 95). On Feb
ruary 25, 1930, a check against the account in the amount or 1114.61 
was cashed by the bank, but notation of the cheek was not entered in 
either the check book, council book. or e:tl1 other battery record (R.96). 
When the fund waa audited on April 25, 1930, there waa no shortage (R.99). 

In the cour1e oi' the inveatigation of accused'• aocounis he stated, 
after having been advised that he was not required to make a atatement, 
and that whatever he aaid might be used against h1.m. that he had used 
the E. and R. 1."unds as represented by the various checks to pay Golf 
Club bills and to oover a shortage in Golf Club f'lmda (R. 97• 99) • ' 

Accused testified that about December 15, 1929, he discoyered a 
shortage in the !'unda of the Golt Club, the steward. a Private Lindl.y, 
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admitting that he was responsible therefor. The amount of the shortage 
was not known but after some computations e.nd conversations with 
Lindley accused estimated that it was about $350. Shortly after, 
in ma.king up a deposit or Golf Club funds, accused drew a check on 
his E. and R. Fund for $350 and deposited the proceeds to the credit 
or the Golf Club. Additional shortages in the Golf Club Fund were 
discovered and about December 20th a second check, this time for $250, 
was drawn on the E. and R. Fund and the proceeds deposited to the 
credit or the Golf Club Fund (R. 149,150). Accused expected that 
an audit or the Golf Club Fund would be made about December 23d and 
accordingly used additional E. and R. funds which he had in the form 
of cash for the purpose or building up the Golt Club Fund. The commanding 
officer did not, however, direct an audit as expected and accused 
accordingly decided to balance his Golf Club account as of December 30th, 
thia in order that he might have sufficient funds "to make the Recreation 
Fund right on the 31st, at which time, of course, I was due for audit 
again" (R, ltiO), The Golf Club Fund having been balanced as or 
December 30th, accused deposit~d on December 31st to the credit of 
the!, and R, Fund, Golt Club and personal funds in the amount of $500, 
representing the amount or the two checke above mentioned (R, lCI0,180), 
Accused thu1 made his Golt Club Fund balance as of December 30th 
and hil E, and R, Fund balance as of December 31st~ lie felt confident 
that he would be able to make up the shortage in the Golf Club funds 
before March 31st when he would normally be due for another audit, 
About January 23, 1930, accused found it necessary to draw back from 
the Recreation Fund tor his own personal expenses some of the money 
which he had used to make up the $500 deposit on December 311t, and 
accordingl7 cashed a third check on the 1, and R~ Fund tor 0200, 
placing a check against the Golf Club Fund in like amount in his sate 
to be kept tor the benefit of the~. and R. Fund (R, 1eo,1ee). The 
Golf Club bank account was overdrnwn and as a result the check could 
not be cuhed, IIowner, the Golt Club hnd assets in Janufllry or the 
value ot sa11ewhat less than $2eoo (R, 177) and accu1ed believed that 
if the Golt Club check had been presented to the bank it would have 
been honored inasmuch aa he had an understanding with the bank per
mittine overdratta (R, 178), .A.tter cashing this third check for $200 
from E, and R, tunda, accused allowed receipts ot the Golf Club to 
aooumulate in ca1h, In order to have sufficient funds to pay current 
running expense, of the Golt Club and to accumulate enoue;h cash to 
make one or the two accounts balence it suddenly called upon to turn 
one o:r tham over, accused cashed a rourth check on the E, and R, Fund, 
"1ometim1 in February", tor 0'500 (R, 150,le8,l80•l84), A little later 
Colonel Wyllie told accused that he might relieve him fI·om "one or both 
of my job•"• In order to balnnoe both funds at this time accused 
needed approximately $~00, so cashed from the Headquarters Battery FUnd 
a check tor $114,el, which, together with cash battery collections 
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which he had in his possession, gave him the necessary total. At 
about this time accused also cashed a fifth check, for $200, from 
the E. and R. funds and added the proceeds to the cash fund he was 
accumulating for the purpose of balancing all his accounts if 
necessary (R. 150,151). About the end of February he struck a 
preliminary balance or his funds and finding that he needed $58.79 
to &nhance his cash fund to $1200, which was the amount he believed 
was owing to the Recreation Fund, he cashed a sixth cheek, for $58.79, 
from the E. and R. Fund (R. 156). As he had done in the ease of the 
Janus,ry cheek for $200, he drew against the Golf Club bank account 
and placed in his safe cheeks to cover the amounts of all the later 
withdrawals from the E. and R. Fund. None of these checks was cashed 
due to tµe fact that the Golf Club account was overdrawn (R. 156). 
On March 31st, accused, having accumulated sufficient funds, including 
part of the proceeds of his pay cheek, made deposits sufficient to 
balance the Golt Club, E. and R., and Headquarters Battery accounts 
(R. 151). Of the six checks drawn on the E. and R. Fund, as above 
described, some were "counter checks" and some were "regular cheeks" 
taken from the back of the E. and R. check book (R. 166). When the 
canceled checks were returned from the bank accused destroyed them 
(R. 181,182). None of the check~ was shown to the auditor for the 
reason that accused was "trying to conceal this operation from the 
auditor and from everyone else. I am not denying I was trying to 
conceal the whole transaction" (R. 166). Instead of concealing the 
shortage in the Golf Club Fund, accused could have borrowed money from 
the bank to cover it but undertook to conceal it for the reason that he 

"simply didn't want it known, sir. Several reasons, first, 
it is a reflection on my administration that· the shortage 
existed; second, the steward had acted in a manly way about 
it, he admitted he was short and he didn't conceal anything, 
he offered to help me and so I undertook to cover it that 
way. The third reason was, the real reason why, I did it 
through these funds instead of outside sources, I was con
cealing it from my family, my wife didn't know about this 
shortage, that I had made it up until just before this trial, 
and I couldn't raise any money that she would not know about 
it, so I kept it from everybody." (R. 152.) 

It was further his desire to protect the club which had a mixed member
ship of civilians and officers from any sea~dal or loss, ~particularly 
so since I felt guilty of contributory negligence; that is, that 

had not performed my duties as punctiliously as I might have or 
the shortage would not have grown so large" (R. 152). The shortage 
in the Golf Club }'und was never over $ac>O (R. 180). The amount taken 
from the s. and R. Fund in December was returned to it on Decembe'l" 3lat 
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and sums exceeding $60Q were thereafter drawn from the E. and R. 
fund, the difference between the shortage and the amounts drawn being 
used in paying current running expenses of the Golf Club (R. 180,181). 
Lindley, the steward, made up about $180 of the shortage and accused 
made up about $300 in cash from his own funds (R. 152). During the 
period in which the shortage existed accused had ass'ets of suoh 
quantity that he could have borrowed sufficient money to cover all 
of the amounts involved in all of the charges (R. 184,185). 

With respect to the entries in the E~ and R. Fund cash book, 
accused testified that the entry of the balance or $1258.60 as of 
February 20,· 1930, was made in regular course and was correct provided 
the unrecorded checks which he had drawn were not taken into consider
ation. He •could not make that check book represent a correct balance 
in any way without inserting those checks, so I simply let that 
balance stand and made no other entries in the check book until I 
had actually brought the Fund back into adjustment, as I have testi
fied, on March 31st• (R. 160). Accused further testified that when 
the E. and R. Fund was audited as of March 31, 1930, the bank state
ments for January, February and March, 1930, were present. He ma.de 
no attempt to conceal these statements except that he did not put 
the checks in question in the book. He testified that •I might 
say that having gone through a great many audits of accounts in the 
Army, I knew there was a very remote chance that any auditor would 
take those bank statements in detail• (R. 1ei). Had the auditor 
checked the entires on the bank statements against the checks shown 
in the check book, he would have found that the six suppressed checks 
had been cashed (R. 161). 

With respect to the_false entry in the Headquarters Battery 
council book, accused testified that at the time he made his certificate 
he knew the state of the fund but •through carelessness or through 
haste in closing up the fund• made the certificate incorrectly show 
the funds in bank (R. 162). The certificate was made •in all honesty, 
with no intention of deceiving" (R. 157). 

Two enlisted men testified for the defense that on or about 
April 1, 1930, they saw accused writing up his battery council book ~ 

and that at this time accused stated in their presence that he was 
preparing it for the two months of February and March, 1930 (R. 123,126). 

Mrs. E. J. Strickland, the wife of accused, testified that she 
was absent from the Canal Zone from about March 15, 1930, to April 18, 
1930. During this period she had securities on deposit at the Chase 
National Bank in the amount of about $3000 and had negotiable assets 
of much greater value in El Paso, Texas (R. 196,197). She would have 
been glad to have used these securities to assist accused if she had 
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known or his financial difficulties (R. 198). F.e did not disclose 
to he~ the shortage .in Golf Club funds and she heard of it as 
"a bit or gossip" just prior to the trial (R. 1~7). Colonel Wyllie 
testified that accused "is an excellent artilleryman" (R. 134). 

4. With respect to Specification 1, Charge I, the evidence shows 
that at the time and place alleged a~cused took from the Post Exchange 
funds which had been entrusted to him the sum of $2000 in cash, and 
wrongfully applied it to his own personal use. This application or 
the money amounted to a fraudulent conversion or appropriation thereof 
within the law of embezzlement. TI>.e specific intent to defraud must 
be implied from the breach of trust and the deliberately wrongful 
character of the acts. To be true, accused, in applying the money 
to hiD own use, placed with the funds of the Post Exchange his personal 
check for the amount involved. Had this check been eood, the transaction 
might not perhaps have borne a criminal taint, for it might have 
been, in effect, a bona fide sale of the check or exchange of fUnds 
in differing forms. But the check was, in reality, known not to be 
worth its race value at the time it was turned over in li~u of cash, 
for accused had insufficient funds in bank to pay it. Whatever may 
have been his purpose with respect to covering the check or his con
fidence that he could cover it, the fact remains that the check was 
not actually a valuable consideration for the payment of the money, 
and was known not to be. The check might be treated as security, 
but deposit of security, known to be actually valueless, contempor
aneously with the wrongful appropriation of funds does not take the 
transaction out of the category of embezzlement.(Wharton•s Criminal 
Law, Sec. 1283). Accused testified that he honestly believed that he 
could secure funds to cover the check and to this end had ma.de arranfe
ments with Brunner for a loan. Brunner denied that the arrangements 
for a loan had been made. In so far as the record shows Brunne~ had 
no motive to testify falsely and his testimony appears to be entitled 
to credence. In this connection it may be noted that the reviewing 
authority made written remarks upon the review of the staff judge advocate, 
to the effect that he believed tlie testimony of the witness Brunner. 
But in so far as accused's guilt is concerned,. it is not necessary 
to determine which of the two, accused or Brunner, told the truth, 
for it is clear that the testimony, taken in the aspect most favorable 
to accused, shows, at most, that he intended promptly to restore the 
amount ap:propr;i.ated, and that he did restore it after a lapse of five 
or six hours. 5uch £OOd purposes are not a defense. Accused's acts 
were none the less embezzlement though he intended at the time of 
taking the money to use it only tenporarily and to restore it to the 
Exchange in the future. .As was stated by The Judge Advocate General 
inc. M. 167487, Nihoof: 
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"The accused in the instant case had, of course, no 
right or authority to borrow from hfr,self or to convert 
to his own use the trust.funds in his possession. The 
wrongful conversion of the money was an act in its 
nature evil, and the statement of the act imports the evil 
intent. Wrongful acts knowingly committed cannot be ex
cused on the ground of innocent intent (O'Brien vs. u.s., 
27 App. n.c. 263-269; Patterson vs. u.s., 39 App. n.c. 89). 
The wrongful conversion having been shown, an intention 
of the accused to restore the money at some future time is 
immaterial and is no defense." 

See also Vives v. u.s., 92 Fed. 355; Agnew v. u.s., 165 U.S. 36, 57. 

Likewise the evidence shows the embezzlement by accused of the 
monies belonging to the E. and R. Fund, described in Specifications 
2 to 7 inclusive, Charge I, proceeds of the series of E. and R. checks 
aggregating $1558.79. In these cases the monies were secretly used 
to cover and conceal a shortage in funds of the Golf Club for which 
accused was, admittedly, answerable. His use of the monies for this 
purpose was manifestly for his own benefit, though for the benefit 
also of the Golf Club. Again, he may have intended to and did restore 
the ~oney after a lapse of time but, as observed above, this is not 
a valid defense. IUs deposit of Golf Club checks in the cases of 
the conversion of the proceeds of the four checks last drawn was, in 
view of the admitted depletion of the Golf Club bank account, of no 
effect upon the essentially fraudulent nature of the transactions. 

As to Specification ·2, Charge II, the evidence shows that accused 
entered in his E. and R. Fund check 1::ook a false balance of $1258.60. 
In view of the concealment and destruction of the checks not accounted 
for in this balance, and his testimony that he could not otherwise 
make the check book balance correct on its face, and that he deliberately 
sought to conceal the whole matter of the advances to the Golf Club, 
there can be no doubt that the false entry was made with intent to 
deceive the auditor and others. The falsity was of such a nature that 
it might readily have been discovered on the first audit of the funds, 
but accused testified that he believed it would not be discovered and 
the concealment and deceit intended was in fact accomplished for a time. 
This false official statement, having been made with deliverate intent 
to deceive, was, in the opinion of the Roa rd of Review, conduct un
becoming an officer and a gentleman within the meaning of the 95th 
article of "iar, s.s found by the court. 

Accused's certificate as set forth in the 3pecification, Additional 
Charge I, wa::i admittedly false in that it certified that money in the 
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amount of $299.26 belonging to the battery fund was on deposit with 
the Chase National Bank in Panama. City, whereas the bank account, 
ta.king into consideration outstanding checks, was actually overdrawn 
on the date on which the certificate was purported to have been made. 
Accused testified that this certificate was made inadvertently and 
that he did not intend thereby to deceive. In view of the fact that 
he knew the statement as to theco;iditio~ of the bank balance to be 
false and that he held approxi.rna.tely f300 of battery i'unds in cash 
in his personal possession in order that with them he might, if he 
felt called upon to doso, wrongfully use this mone,- to balance other 
funds in which there were shortages for which he was responsible, there 
we.sample justification for the court to find, as it did, that the false 
certificate was made with intent to deceive and to conceal the true 
status of the fund. Such being the case the accomplishment of the 
certificate amounted to conduct unbecoming an officer 8.lld a gentleman, 
and was a violation of the 95th Article of war. 

The evidence also shows that at the time and place alleged in 
the Specification, Charge III, accused borrowed mont,y from an enlisted 
man in order to meet the $2000 check cashed on April 2, 1930. This, 
in view of the military relations between officers and men, the casual 
acquaintance of accused and Sergeant Johnstone, and the faot that the 
two were serving On the Sf.llll.8 post, was, in the opinion or the Board, 
conduct prejudicial to good order and military discipline within the 
meaning of the 95th Article of War (Dig. Ops. J.A.G. 1919, PP• 44,439) 
(C.M. 117782, C.M. 130989). 

5. A written argument or brief was submitted by acoused and tor
warded with the record of trial. The points raised therein have been 
carefully considered by the Board or Review. Without exception the 
Board believes that they are without merit in so far as they concern 
the legal sufficiency of the record to support the findings ot guilty 
and the sentence. Among other things, accused contends that (1) certain 
laws of Congress mentioned by the trial judge advocate in his argument 
before the court, making acts of public officials embezzlement, priaa 
facie, were not applicable in his case, but that it was necdssary 
under the charges as laid to prove specific intent to defraud in con
nection with the unlawful conversions alleged; (2) that embezzlement 
was not collllllitted in arry case for the reason that it wa, not shown that 
accused intended to defraud in tlle sense that he intended permanently 
to deprive the ~rious funds of the monies converted; (3) that the 
erroneous entries in his books could have been easily detected by 
proper audits; (4) that his act in borrowing money from an enlisted 
~.a.n was not, under all the circumstances, prejudicial to good order 
and military discipline; and (5) that there were inconsistencies in 
the findings, the court having found accused not guilty of certain 
offenses arising out or transactions involving other offenses of which 
he was tov.nd guilty. 
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As to the first contention, the record shows that the trial 
judge advocate read to the court in his final argument sections 89 
and 91 of the Federal Penal Code which, in effect, ma.lee embezzlement 
prima facie where an official or the United States tails to render 
accounts or fails to deposit specific monies which have come into hia 
possession. He stated that he read these statutes not because they 
were controlling, but because of the analogy between the situations 
covered thereby and the position of accused. In this connection he 
invited special attention to the provisions of the Manual for Courts
Martial covering the subject of embezzlement and argued the case upon 
the theory that the evidence established intent to defraud. The Board 
of Review believes that it was necessary in this case to prove specific 
fraudulent intent with respect to the various embezzlements charged, b:,. 
direct or circumstantial evidence. As appears above, it is convinced 
that the proof establishes this element of the offenses beyond reason
able doubt. 

It is true that the court found accused not guilty of apeci.fioa
tions alleging certain offenses growing out of the series of trans
actions forming the basis of the offenses of which he was found guilty. 
In each case, however, the Board is of the opinion that the offenses 
of which accused was found guilty are distinct and.separate from the 
offenses of which he was found not guilty. and that there is no in
consistency in law or reason in the findings. 

It is believed that the rel!IAining points raised by accused are 
disposed of in the discussion of the evidence as it appears above. 
At the oonclusioh of his argument. accused makes the following statements 

"In consideration of the damage already done his lite and 
in .f'urther consideration of the fact that the accused had 
at all times in these transactions nothing but a sincere de-
sire that those activities. which had been entrusted to his 
administration, prosper, it is requested that the convictions 
in this case be wholly disapproved and that the accused be 
permitt~d to separate him.self from the service, honorably 
and with a clean record. by his resignation." 

6. Two of the eight members of the court submitted to the trial 
judge advocate a teoomm.endation that the sentence be mitigated to 
reduction on the promotion list 500 files. One of these·two :members 
recommended also that the findings of guilty of Charge I and Specifi• 
cations 1 to 7 thereunder inclusive, Charge II and Specification 2 
thereunder, and Additional Charge I and its Specificatibn, "be dropped• 
upon the grounds, in general. that the agencies which accused repre
sented did not suffer e..rry actual loss by his acts, that the erroneous 
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nature of the entry of the balance of e1258.50 in the E. and R. check 
book could have been readily discovered by a careful audit; and tha~ 
there was insufficient evidence to show that the erroneous certificate 
in the Headquarters Battery council book was made with intent to 
dece.ive. This member also suggested that the post commander and the 
field officer who audited accused's accounts were in some degree 
responsible for accused's derelictions in that they failed to discover 
the irregularities and to require correction thereof. The other member 
of the court who recommended clemency agreed with the views expressed 
by the first member except that he stated that he did not agree 
that Specifications 2 to 7 inclusive, Charge I, should be disapproved. 

7. The Army Register shows that accused was born October 23, 
1898, and has had military service as follows: "Pvt. 78 Co. C.A.C. 
and Btry. H 8 Prov. and 53Regts. C.a.c. 19 Apr. 17 to 15 June 18.-
Cadet M.A. 17 June 18; (a) 2 lt. C.A.C. 2 July 20; 1 1 t. 2 July ro; 
{b) 2 lt. (Dec. 15,22); 1 lt. 5 July 25". 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during 
the trial. In the opinion of the Board. of Review the record is legally 
sufficient to support the findings and sentence and warrants confirma
tion thereof. Dismissal is mandatory for violatiou of the 95th Article 
of ~ar, and is authorized for violation of the 93d and 96th Articles 
of War. 

(Signed) W. A. TURNBULL , Judge Advocate. 

(Signed) WILLIAM F. BURNS , Judge Advocate. 

(Signed) liUB2Rl' D•. HOOVER, Judge Advocate. 
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WAR DEPARTMENT 
In the O!fioe or The Judge Advocate General 

'lashington 

Military Justice 
C. M. No. 192169 AUG 5 -EBO 

UNITED S'l'ATES ) EIGHTH COBPS J.RFJ. 
) 
) Trial by G.C.Y. connned &t 
) The Field .lrtiller1 School,

Second Lieutenant HUDSON ) Fort Sill, Oklahoma, May Zl, 
CH&.DWICK, Jr• (0•17865} , J l9SO. Di1mi11al. 
Air Corpe. } 

OPINION of the BOA.RD OF REVIEW' 
lCcNEIL, BURNS and HOOVER, .Tu.d.ge Advocate,. 

ORIGINAL EXA.YIN.lTION by .FRA.NKLIN, J'ud8e Advocate. 

l. The Bou'd ot Review haa examined the record of trial in the caae ot 
the o!fioer n&llled aboTe aDi 1ubmit1 this, its opinion, to The Ju.dge Advocate 
General. 

2. Accused •• tried upon the following charge and 1pecification1 

CHA.RGE1 Violation of the 95th Article of 'far. 

Speci!icaUon, In Uiat 2nd Lieu.tens.nt Hudson Chadwick, Jr., 
.Lir Corpe, a 1tude~t officer of the Field .A.rtiller1 School, 
did, at Fort Sill, Oklahoma, on or about April 28, 1930, 
during a prescribed written examination at uid school which 
he as duly required to 'li&ke and anawer, wrongfully and know
ingly obtain unauthorized as1i1tance in preparing and sub
mitting hie answers to certain question, contained 1n said 
e.xamination by looking over and then adopting in substance 
as his own answers the written answers to said question.a of 
anothel' student officer, to-wit I lat Lieutenant Leslie L. . , 
Hittle, Field Artillery. 

Accused pleaded not guilty to, and •• found gu.ilty of, the charge and 1pecifi• 
cation. No eTidenee of previowi conviction.a 11&8 introduced. He was sentenced 
to be dismissed the service. The reviewing authority approved the sentence 
and forwa.rded the record for action under the 48th Article of W&r. 
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3. The eTidence ahowa that on April 28, 1930, between the ho\1.l"a ot 
8 a.m, and lO a.m., at l!'ort Sill, Oklahoma, accu.aed, while a member of the 
battery officer•' cla1s of the Field J.rtillery Sohool, took a written 
e.xamina.Uon ghen by the gunnery department on the aubJect o! rolling barrage 
{R. 19,22,U). Du.ring the e:madnation accused sat 1n the rear :part ot the 
olasarooa across the ai1le, and about two and one-ht.l! or three feet troa 
First Lieutezant Leslie L. Hittle, Field Artillery, another member ot the 
claaa (R. 16,20,,0). Two inatructora ot the cla1s, 1uspecting tb&t accused. 
would attempt to tecure wiauthorized u1htance, •tchei1 him during the cour11 
of the examination (R. :55), and obaernd that •continually• dur1118 the period. 
"he would raise up, raise his body and lock oTer~ at Hittle'• desk and there
upon return to his own aeat and write on hia own examination paper .(R, 25,,1) • 
At one time when one ot the instructor, entered the room he obaerTed tb&t ac
cused •tched him but that u 100n u the inatructor turned a~, accuaed again 
commenced to look at Hittle'• paper and thereafter write on hia own (R. 25) • 
Hittle teatified that he did not intentionally expose his examination paper 
in such a ny that accused could see it and did not obaern tb&t accuaed looked 
at his paper (R, 22). At sometime abou.t the beginning ot the 1chool year, in 
September, 1929, inatruotiona bad been giTen the 01&11 that the member• ware. 
not to giTe or receiTe aid during examinations (R, 18), Student, were not 
required to sign certificates that they had not receiTed auiatance (R, 34). 
At times during examinations they had been allowed to di10W11 varioua problems 
&m0ng themaelTes (R. 19). Accu.aed'a examination paper (Ex. II), u well aa a• 
reexamination paper au.bmitted by him on the aa.me day (Ex. III), together with 
Hittle's examination paper (Ex. I), were received in evidence, 

The en.mination wiu in the nature of an e:r.erciae in oom.pu.ting firill8 
data for a rolling b&rrage, and certain data aa to map coordinates of gun 
positions and of the limits of the firing had been furnished the cla11 in 
advance with the expectation that the giTen data would be plotted on mapa 
before the examination and brought to clasa (R. 16,24,36), Amoll8 other thing•, 
computations of deflection and range were required, the re1u.lt1 in numero111 
cases being reached by simple addition or subtraction of two, three or four 
factor,. In nwnerou.s instances accused'• examination paper aa submitted 
carries the same total results as those on Lieutenant Hittle'• paper, the 
factors fu.rnished by the students and added or subtracted being, howeTer, 
different and accQsed's compu.tationa of totals being incorrect, For example, 
the following (one of several similar caaea) with respect to the a11u.med 
Number 2 gun of the asaumed battery appears ,on accused'• papers 
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"· Deflection Range 

Gun Map I c..,rrect ions t Corrected t Yap s t;orrectiona ,corrected 
Def'lec- I Drift I \Yim I Deflection I Range I Position I Weight 1 Weather I Range 
Uon I and I I I I and V-Vo I I I 

• 
I 
t 

Do 
• 

I 

• 
I 
t • 

I 
I • 

t 
I • 

t 
t • 

t 
t • 

t 
t • 

#2 BDL 271
• 

I +4 -+6 
• 

RDL 289 3280 +72
• 

-13 -17 
• 

3327 
It 

(Rx. IIa) (Underscoring 1u.ppl1ed.) 

It is noted that accused's totals of 289 and 3327 are incorrect by addition and 
subtraction, but they are identical with the totals on Lieutenant Hittle's :paper 
(Rx. Ia). His BDL (basis deflection left) is, however, "279" ani his Map Range 
is ~285", !igu.rea which nake his totals ari tluneUeally correct. Again, in the 

· computation of differences in deflection between the initial and final limits 
of the barrage, accused's paper (one of aeTeral instances) shows the figure 
"47" as the difference between "280" an:1 "337" (correct difference 57) (Ex. IIa). 
The erroneous difference (47) is identical Yith that shown on Lieu.tenant Hittle'a 
paper, the latter officer's factors, however, being au.ch that his difference is 
ma.thematically correct (Ex. Ia). Under changes in deflection per "jump", ac
cused's paper contailll !igurea which, according to the testimony of an instructor, 
are meaningless in the connection in V4l.ich used (R. 28). These figures corres
pond, however, in visual appearance to figures and words on Lieu.tena.nt·Hittle'a 
paper. For ex.ample, Hittle's paper contains (one of several instances) the 
writing "7 at 5, 3 at 4", etc., the "a" as written somewhat rese~bling an "o" 
and the "t" somewhat resembling a plus sign "t" {Ex. Ia). Accll.5ed's paper, 
in corresponding place, contains the figures "(70 + 5) (30 ~ 4)" (Ex. !Ia). 
~ain, under a subject "Effects", Lieutenant Hittle's piper shows erasures of 
figures in certain columns and the entering of the same figures in other columns 
(Exa. Io and Id). Acou.sed's paper, in corresponding places, shows similar ani 
corresponding erasures and entries (Exs. Ile and !Id). For example, Hittle's 
:paper showa an erasu.re o! the figure "23", representing density, in the plus 
column of "Position and Mt.terial" and an entry of that figure in the plu.s column 
of "Weather" (Ex. Ich and accused •s paper shon a corresponding erasure anl 
entry of the figure "22• (Ex. IIc). 

When accused turned in his examination paper he also su.bmitted an 
unplotted map, 1tating that "he hadn't plotted any data on the map which he had 
with himJ that he had plotted it at home a.ni taken the data off the map and 
bro"Q8ht this other nap to 01&11 w1 th him". An instructor testified in thill 
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connecUon that it waa poaaibi"e b11\ not probable that the e:raainaUon could 
have been completed wi ~out having at hand a mp on which had been plotted 
the ginn data (R. 26,38). 

About 25 minutes arter accused had t11rned in hia odginal e:u.mii:-.tion 
paper, one or the instructors, pursuant to instruction1 from the director of 
the class, gave acc111ed the sa.me examination age.in (R. 48-51). The reexaaina
tion paper au.bmitted v.as not aatisfactory (R. 55). ~e re1ult1 were not, 1n 
general, the aame aa those shown by the 1'1r1t paper. Similar, but not i41nt1-
ca.l, meaningless figure, were pla.ced in the column for change, in deflection.. 
per •jump•. In one case there waa a shitting of !1gures in the columns 'Qllder 
"Effects" (Exa. III, IIIb,IIIc). 

Acc11Sed was not at the time or the incident, above described a regular
ly detailed 1tudent at the Field Artillery School (R. 7), but ww.1 a member of 
the 88th Observa.tion Squadron on d11ty there. He had, however, volunteered to 
attend some of the courses in addition to his regular duties as a pilot, in 

·order that he might thereby improve himself professionally (R. 6,8), and, with 
the consent or the Commandant of the Field Artillery School, had been detailed 
to take the work (R. 6,10) and had been enrolled in the gunnery course (R. 54). 
Had acew,ed not attended the classes he wollld have been reql11red to take 
ge.rrison school instruction (R. 8). Hil squadron comm&nder told him that if• 
his work in the cou.rses was satisfactoril7 completed he would ask the Comman
dant of the school to give accused •some expre11ion of appreciation• for hil 
work and that the squadron commander would rate him on his efficiency reports 
s11perior in attention to duty (R. 8). Du.ring the school year the squadron 
commander n.s advised on two occasions that accused apparentl,y bad too much 
work to do, and he asked accused on ea.eh occasion if he wished to be relieved. 
F.a.ch time accu.sed replied that he desired to continue Yi th the course becauae 
he "felt he was bettering himBel!" (R. 7). 

4. Accused made an 1l.IllWOrn statement through hia counsel as f'ollona 

"The ace11sed was assigned to du.ty with the 88th Ob1ervation 
Squadron at Fort Sill, Okla.homa, and reported for duty on or about 
.Tilly lst, 1929. In carrying on his duties with the 88th Observa
tion Squadron he found it hard to work with the 1chool. He n.s 
told that ir he could attend certain clasae1 at the achool he could 
fit himself to more efficiently carry on his works that up to the 
time the incident oco11rred for which the acc11sed 11 being tried he 
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did try to carry out those matters 'to the best o! hia abilit7. 
He was over at the school for infornation and he considered 

.that he wa, over there !or infornation and to get it in &Jl3 "Y 
that he collld. J..t all times he •a trying to get that in!or•
tion. He didn't realise 10 he aaya that an,y moral turpitude 
was involved in the anner in which he got that information. H• 
was over there to better fit himself to carry on his duties aa an 
observer or pilot in the 88th Observation Squadron and that i1 
what he waa trying to do.• (R. 66.) 

5. The direct evidence contained 1n the teatimoD3 of the inatruotor1, 
together with the circWl18tanU.al evidence found in the limil&ri ty of entri11 
and otherwiae on the two enmination papers, shows beyond doubt that at the 
time and place alleged., during a preacribed ll'l'itten examination, accuaed 
wrongflllly and knowingly obtained unauthorised &11iatance in pre:par1Il8 and 
1ubmttizlg at least some of his answers by looking at and adoptizlg in 1ub1tanoe 
aa his own answera, the written answera of Lieuten&nt Hittle, a• charged. !'he 
defense was baaed upon the ·proposition that since accused wa.1 not a regul&rly 
detailed student at the Field Artillery School but was a volunteer member or 
the class, his acts in securing unauthorized a1aistance were not cogn!sable 
aa an offense. It ia true that accused na not a regularly detailed 1tudent 
and that, therefore, his actions could not avail to 1ecure him higher official 
ratings as such. He was, however, a member of the class in the sense that he 
had been detailed. to take the work aa a part of his military duties, and knew 
th.at his attendance relieved him of other achool duties and that his 1ucce11tul 
completion of the cou.rse would result in commendatory relll&l'kl on hia effioienc1 
reports and perhaps on his official record• otherwise. The fact that his work 
was undertaken voluntarily and wtthout official direction by the Yar Department 
did not relieve him from the necessity of obaervill8 the ordinary standards of 
honesty. Not only did he disobey the express instructions given with respect 
to obtaining unauthorized assistance but, by attempting surreptitio~ly to secure 
and use to his own advantage am as his own production, the realllta of another 
officer's knowledge and. labor, he fell below the 1tandard1 of behavior expeote4 
of officers of the A.r!fl3 in the perforlll!Lnce o! their da.Ues regardleu of their 
nature. In the opinion of the Board of Review, the acts of accwied under all 
the circwn.stancea amounted to conduct unbecom1D8 an officer am a gentl••n 1n 
violation of the 95th Article of War. 

6. Upon arraignment the defense entered a plea in bar of trial upon the 
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ground th&t inasmuch as accused 11111.s not a regularly detailed student at the 
Field Artillery School he could not legally be charged with an offense under 
the.Articles of W&r arisiD8 out of acts committed while a member of a class 
thereat. After receiving testimony as indicated above with respect to ac
cused's atatua, the court directed that the specification as originally 
drawn be &mended by strikiD8 out an allegation that at the time of his acts 
accused was 1ta student officer of the Field Artillery School". Tlie defense 
thereupon renewed its plea in bar of trial upon the ground that accused could 
not have been legally required to take the examination in qg.eation. Both 
pleas in bar were properly overruled for, as observed in the discua1ion aboTe, 
accused's acts amounted to violation of the 96th Article of War. '11b.e action 
of the court in amending the specification was not improper in view of the 
fact that the specification &a amended conforms to the proof. Following the 
amendment cou.ruiel did not ask for a contirmance for the purpose of further 
pre:pe.ring the defense. 

7. The member, of the court submitted to the reviewing authority a 
recommendation for clemency &a followas 

"l. In recommending clemency in the above case the undersigned 
members of the court consider the followings 

FAucational qOAlificationaJ 
The age and service of the accuaedJ 
The fact that the experience of the accused prior to 

his entry into the servic,, as well as his lack of instruction in 
legal matters and in customs of the service since his entry, makes 
it probable that he did not fully comprehend the seriou.sness of 
his offense; 

The fact that the accused was not a regularly 
detailed student at the Pield Artillery School; that his completing 
the courae would not result in his receiving a certificate of gradua
tion and that he wae taking instruction voluntarily w1 th a view to 
increasing his value to the service. 

2. It ia recommended that the sentence be commuted to a 
repriand.• 

a. The A.riff¥ Regiater shows that the accused was born August 17, 1906; 
and that his service is as follo11111 "FlyiD8 Cadet A.c. 9 Apr. 28 to 27 J\lne 
291 2 lt. Air Rea. 22 June 29; accepted 22 June 29; active duty 28 .rune 29 
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to 7 Oct. 29s 2 lt. A.c. 4 Sept. 29; accepted 8 Oct. 29w. 

9. The oourt was legally constituted.. No error, inJurioll.111' af!ecting 
'\he 1ub1tantial rights o! the accuaed were committed during the trial. Di1-
.mi11al 11 .amatory upon conviction o! the 95th Article o! War. In the 
opinion ot the Board. of Review the record of trial 11 legall1' sufficient to 
IQPGrl the finding• and the aentence and nrranh confirmation thereof. 
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WAR DEPAR11:EET 
In The Office Of' The Judge .Advocate General 

Washington. · 

Military J'ustioe 
c.11. 192335. AIJG1-1930 

UNifED ST.ATES ) FIRST DIVISION 
J vs. ) Trial by G.c.u. convened at Ca.ml)
l Dix, N.J., :May 20, 1930. :Red.Uction,Corporal UX> R. CL..IBK ) dishonorable disc.barge, and confine(6517137), CompsnyE', 1st ) ment for.one (1) year. DisciplinaryEngineers. ) lhrra.ckse 

HOLJ)IID by the 00.AlU> OF ID..-YIEW 
McNEIL, llJRNS and HOOVER, Judge Advocates 

ORIGillAL IDD.11Ilt\TION by FRANKLIN, J\ldge Advocate. 

1. The recora of trial in the case of the soldier named above has been 
examined by the .Boa.rd of Review. 

2. !Che accused was tried upon the follov,ing charge and specifications: 

ClLUGE: Violation of the 93rd Article of \'.Qr. 

Specification 1: In that Cor:rx>ral Leo R. Clark, Compa:ny E, 1st 
Engineers, did, at Fort Dll.Pont, .Delaware, on or about October 25, 
1929, commit the crime of sodcxny, by feloniously and against the 
order of nature having carnal connection with Private Joseph c. 
Priory, Compa.lly' E, lat Engineers. 

Specification 2: (Finding of guilty disapproved by reviewing authority) • 

.Accused pleaded not guilty to the Charge and both specifications a.nu was 
found guilty of Specification 1, except the words ••comit'' and "having", sub
stituting therefor, respectively, the words "attempt to c0r.lllit 1 and "a.ttenpt• 

illg to nave", of the excepted ,1ords not guilty, of the substituted v,ords 
guilty:, guilty of Specification 2 and of' the Charge 11as to specification l: 
not guilty, but guilty of violation of the 96th Article of' wo.r. }.l3 to 
specification 2: Guilty." No eviaence of :previous convictions was introd.Uc
ed. He was sentenced to reduction to the grade of private, dishonorable 
discllarge, forfeiture of all pay and allovnnces due or to become due, :llld 
confinement at ha.rd l~bor for one year. The reviewing nuthority diS.'.l.p:proved 
the finding of gttilty of Specification 2, approved th~ sentence, desi~-na.ted 
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the ..;,t1a.ntic Branch, Uni tea. States Disciplinary .Ba.rra.ckS, Fort Jay, New 
York, as the place of confinement, and forwarded the record pnrsua.nt to the 
provisions of .tlrticle of Wn.r 50}. 

3. JJy Specification 1 of the Charge, as amended by the findings, 
tmre is described an offense which is alleged and is shown by the evi
dence to have been cor:l:litted on or about October 25, 1929• The papers a.c
cor.:panying the record of trial, and the records of the War Department in 
the Office of The Adjutant General, of which the :Board of Review may, under 
the circumstan~es of this case, take judicial notice, show that accused was 
on January 2, 1930, honorably discharged from the enlistment 'tlllder which 
he was serving at the time o:f' the commission of the offense alleged. This 
trial took place on !Jay 20, 1930, during a later enlistment and subsequent 
to such separation from the service. The charges were preferred on March 
27, 1930. 

The 1:a.m;ia.1 for Courts-11a.rtial, Paragraph 10, states: 

"The general rule is that court-martial jurisdiction over 
officers, cadets, soldiers, and others in the military service 
of the United States, ceases on discharge or other separation 
from such service, and th.~t jurisdiction as to an offense com
mi tted during a period of service thus terminated is not revived 
by a reentry into the military service•" 

It has been held by the :Board of Review and The Judge Advocate General 
that a court-martial is without jurisdiction to try a person subject to 
military law for sodomy committed in a prior enlistment terminated by hon
orable discharge prior to the preferment of charges and trial. (C.Y. 
171874 Finn:llnore). The Judge .\dvocate General has expressed opinions to 
the same effect in cases wherein soldiers were dishonorably discharged, bUt 
not held in confinement, prior to trial for desertions committed in the 
enlistments terminated by the discharges (Ops. J • .A.G. 260.419, .April 6, 
1926, October 23, 1926). In the opinion of tha :Board of Reviaw ·the court 
tm t tried this accused was without jurisdiction to try him for the offense 
involved in Specification 1 of the Charge. 

4. For the reasons stated, the Boa.rd of Review holds the reoord of 
trial legally insufficient to the findings of guilty of the Charge 
and Specification 1 thereun 

dge .Advocate•· 

.i\dVOcate• 
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WAR DEPARTMENT 

In the Office or The Judre Advocate General p (357) 
7lashington 

y 

Military Ju;:. tice 
C.ll. 192408 

AUG 15, 1930 

UNITED STATES ) PANAMA CANAL DIVISION 
) 

vs. ) Trial by G.C.M. convened at Fort 
) Clayton, Canal Zone, June 16, 1930. 

Private CHARLES E. CAH.R ) Dishonorable discharge and confine
(6802751), Company D, 11th ) ment for one (1) year. Disciplinary
Engineers. ) Barracks. 

HOLDING by the BOARD OF R...."'VIEW 
TURNBULL, BURNS and HOOVER, Judge Advocates 

ORIGINAL EXAMINATION by BEER, Judge Advocate. 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. The accused was tried upon the following charges and specifica
tions: 

CHARGE I: Violation of the 94th Article of War. 

Specification: In that Private Charles E. Carr, Company D, 
11th Engineers, did, at Campana, R. de P., on or about 
February 20th, 1930, feloniously'ake, steal, and carry 
away one paid of shoes, service, of the value of about 
$3.73, property of the United States furnished and intended 
for the military service thereof. 

CHARGE II: Violation of the 64th Article of War. 

Specification 1: In that Private Charles E. Carr, Company D, 
11th Engineers, did, at Campana, R. de P., on or about 
February 20th, 1930, unlawfully sell to Alcides Quintero, 
a native of Campana, R. de P., a pair of shoes, service, or 
the value of $3.73, issued for use in the military service 
of the United States. 

Specification 2: In that Private Charles E. Carr, Company D, 
11th Engineers, did, at Ca~pana, R. de P., on or about 
April 1, 1930, through neglect, lose: 1. belt waist 14¢ 
1. Cord hat 10¢. 4. Drewers Cotton 28¢ ea. 1. necktie 18¢ 
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3. Drawers woolen $1.25 ea. 7. handkerchiefs 6; ea. 2. 
y 

shirts cotton $1.12 ea. J. shirts flannel $2.37 ea. l. 
Pair of shoes Service $3.73. 1. Pair shoes garrison $4.41. 
1. pair of socks cotton 10¢. 3. Undershirts woolen $1.2S 
ea. of the value ot $27.0,, issued for use in the military 
service of the United States. 

Hs pleaded not guilty to the charges and specifications and was round guilty 
ot Charge I and its Specification and of Charge II and Specification l there
under, and guilty of Specification 2, Charge II except the wo:fids and figures
•4 drawers cotton, 28¢ ea.• and •$27.05•, substituting for the latter the 
figures "$25.93", of the excepted words not guilty, of the substituted words 
guilty. No evidence of previous convictions was introduced. He was nn
tenced to diPhonorable discharge, forfeiture or all~ and allowances due 
or to become due, and confinement at hard labor for one year and six months. 
The reviewing authority approved the sentence, remitted six months ot the 
tenn or confinement, designated the Atlantic Branch, United States Discipli
nary Barracks, Governors Island, New York, as the place ot confinement, and 
forwarded the record pursuant to the provisions of Art.icle ot ll'ar SO,. 

3. In February, 1930, while Company D, llth Engineers was at Campana, 
R. de P~, Private Phillip G. Gallagher or that compaey missed rroin. under his 
bunk a pair of service shoes, list price $3. 73, 'Which had been issued to him 
for use in the military service (R. 13, 14). About February 20, 1930 Ser
geant Edward Esteban, or the company, found these shoes en the feet of a 
native of Campana, ToITes (R. 10, 11), and took them :from him (R. 10, Ex. 2). 
Torres had purchased the shoes from one Alcides Quintero. Quintero testified 
by deposition, that he knew accused •only b7 sight•, and, in response to a 
leading question, testified that accused sold him the shoes for $1.40 about 
February 20, 1930 (Ex. 3). Esteban testified that Quintero told hill that he 
got the shoes from a soldier whose name ha did not know-".a tall sld.ruv man 
working in the kitchen"; and that, a8 accused "was working in the kitchen all 
the time", witness took him before Quintero who •recognized the mn be 
bought the shoes from" (R. 8, 10). Another soldier, Cisco, testified "that he 
was present at a conversation in Spanish between Quintero and Esteban, aid 
that the latter told witness that Quintero said that he bought the shoes trom 
accused (R. 12). (Charge I end its Specification; Charge II and Specifica
tion l thereunder). 

The evidence also shows that about May l, 1930, (R. 1S, 19, 2J) upon t.he 
return or Compaey D, 11th Engineers, from field service, accused's clothing 
was checked and it was thereupon discovered that a waistbelt, Tal.ue $.14; a 
hat cord, value $.10; a necktie, value f.18; three·drawers woolen, value 
$1.25 each; seven handkerchiets, value J.06 each; two shirts cottc:n, nlue 
$1.12 each; three shirts woolen, value $2.)7 each; a pair of shoes service, 
value $3. 75; a pair of shoes garrison, nlue &4.41; a pair of socks cotton, 
value $.10; and three undershirts woolen, value $1.25 each, of a total value. 
of $25.93, all of which had been issued to him for use in the military sem.de, 
were missing (R. 19, 21, 22; Exe. 4, 5). Values·stated are list prices as 
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published in A.R. J0-.3000, May 20, 1930 (R. 21). Few of the articles were 
used on field service am clothing of this kind had been kept under lock and 
key (R. 19, 20). Of the articles lost the belt, hat cord, necktie, one drawers 
cotton, three drawers woolen, 4 handkerchiefs, one shirt woolen, the shoes 
garrison and three undershirts woolen had been issued to accused on July 17, 
1929, the socks cotton had been issued to him on March 20, 19.30, and the re
maining articles had been issued to him on July 17, 1929 or March 20, 19.30 
(Ex. S). (Specification 2, Charge II). 

Accused made the following unswoni statement through his counsels 

"'!be compacy was in the field mapping and had been out for 
tour months. I drew c~othes in the field. I came in to go to 
the hospital and brought these clothes in to the compaey bar
racks and pit them 1n my locker. I didn't have a key to my 
locker so I couldn't lock it. The compaey came in about five 
days before I got in. When I came in I looked for my clothes 
and found almost everything gone, almost everything 1n my locker 
missing. During the time the company was in the field, there 
were several men who were discharged and sent back to the States." 
(R. 28). 

4. The evidence suf.ficiently shows that at about the time and place al
leged in the Specification, Charge I and Specification 1, Charge Ir, the 
service shoes described were stolen .from Gallegher arxl sold by someone to 
Quintero. Quintero testified by deposition, in response to a leading ques
tion, that he purchased the shoes from accused, but he also testified that 
he knew accused only by sight. Since the deposition was taken on written 
inteITogatories it must be assumed that accused was not present when Quintero 
testified. The deposition as a whole.cannot therefore farily be accepted as 
proof. of more than the purchase by Quintero or the sooes from a person who was 
known to "Witness only by sight am was not sc:,en at the time the testimony was 
given or as proo.f that 1t was accused who sold the shoes. '!he testillony ot 
Esteban to the ef.fect that Quintero told him that he had booght the shoes 
.from accused was mere hearsay and incompetent, as was the testimony of Cisco 
that Esteban told him that Quintero had said that accused was the seller 
(Par. 113 a, M.c.v.; Wharton's Criminal Evidence, Sec. 27.3). Esteban's 
identification of accused as the tall, lean soldier who 1rorked in the kitchen,· 
being based only on Quintero, a hearsay statement, was also incompetent. 'lbere 
is no sµbstantial -competent evidence that accused was ever in possession ot 
the stolen property and there is no evidence, direct or circumstantial, that 
he took.the property .from Gallagher's possession or sold it. It follows that 
the evidellce is legally' insufficient to support the .findings of guilt;r of 
larceny and unlawful sale of gonrn.ment property, as charged. 

The evidence su!f'1ciently shows the loss by accused through neglect, of 
the articles of government property described in Specification 2, Charge II. 
Neglect is to be presumed from the loss, without any convincing explanation, 
ot the issued property (Par. 144~ v.c.M.). No evidence, other than as to 
the list price of the articles, bearing upon their actual value at the time 
of their loss was introduced. '!here is nothing in the record from llhich an 
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inference may be drawn that the property was in such condition as to be 
of values comparatively equivalent to the official list price of new ar
ticles; and it positively appears that much of the property had been issued 
many months prior to its loss, and had therefore probably been used to some 
extent before its loss. Such being the facts it cannot reasonably be said 
that the proof shows that the lost property was of v~lue equal to its list 
price. Inasmuch as the articles were issued for use and, presumptively, 
were still useful at the time of loss it may be assumed that they were of some 
value (C.M. 189745, Millerick; 188766, Ramsey; CM 185034, Pitt; C.M. 183954, 
Jackson). The maximum punishment authorized by paragraph 104c of the llanual 
for Courts-Martial for this offense, that is, the loss through neglect of 
clothing, issued for use in the military service, of some value is confinement 
at hard labor for three months and forfeiture of two-thirds pay per month for 
a like period. 

5. The charge sheet shows accused enlisted October 22, 1929 with no 
prior service and that he was 18 years of age at the time of the commission 
of the offense. 

6. For the reasons hereinabove stated the Board of Review holds the 
record of trial legally insufficient to support the findings of guilty of 
Charge I and its Specification and of Spacification. 1, Charge II; and legal
ly sufficient to support the findings of guilty of Charge II and Specification 
2 thereunder, and so much only of the sentence as involves confinement at 
hard labor for three months and forfeiture of two-thirds of pay per month for 
a like period. 
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WAR DEPART1!ENT 
In the Office of The Judge Advocate Genersl 

Washington, D.C. 

11111te.ry Just ice 
c. 1.!. 1'To. 192451 

SEP23·._ .. 

UNITED S'I1A.TES ) PAltu:A CANAL DIVISION 
) 

v. ) Trial by G.C.lf. convened at 

Private FRANK J~ HAJEK 
) 
) 

Fort Davia, CB.nal Zone, June 
9, 1930. Dishonorable dis

(R-1048064), Ea.ttery A, 
2d Field Artillery. 

) 
) 

charge, suspended, and confina
ment tor eighteen (16) months. 

J Disciplinary :Barracks. 

OPINION of the BOARD OF REVIEW 
:McNEIL, CLINE and HOOVER, Judge M.vocates. 

ORIGINAL EXA.1'.u1~TI0N by BEER, Judge Advocate. 

l. The record of trial in the case of the soldier named above 
having been examined in Tha Judge Advocate General's Office and 
there found legally insufficient to support the findings and 
sentence, has been examined by the Boa.rd of Review and the Boa.rd su.b
mits this, its opinion, to The Judge Advocate General! 

2. The accused •s tried upon the following charges and speci
fications: 

CRA.llGE Is Violation of the 96th Article of' War. 

Specification ls In that Private Frank J. Hajek, Battery 
A 2nd Field Artillery, was at Colon R de P. on or 
about l:ay l, 1930, drl.Ulk and disorderly. 

Specilice.tion 2: In that Private Frank J. Hajek, Battery 
A 2nd Field Artillery, having received a lawful order 
from lat Lieut. John 1!. Whistler, 2nd F.A., to return 

· to his quarters and stay there, tne said 1st Lieut• 
John 1:. ·,,'histler being in the execution of his office, 
did, at Fort Davis, Canal Zone, on or about !fay l, 
l93U, fail to obey the same. 
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CHARGE II1 Violation of the 63d Article of War. 

Specification: In that Private Frank J/ Hajek, Battery 
A 2nd Field Artillery, did, at Colon R de P., on 
or about LTay 1, 1930, behave himself w1 th disrespect 
toward 1st Lieu.t. John M. Whistler, 2nd Field Artil
lery, his su.perior officer, by saying to him "I will 
get you if it is the last thing that I ever do, that 
is threatening talk and there are a lot or witnesses 
here to prove it", or words to th.at effect. 

CHA.RGE IIIt Violation or the 69th Article of War. 

S:pecif1cation1 In that Private Frank J. Hajek, Battery 
A 2nd Field Artillery, having been duly placed in 
confinement in the Artillery Guard Holl.8e, Fort Davis, 
Canal Zone, on or about May l, 1930, escape from 
cont'inement before he was set at liberty by proper 
authority. 

He pleaded not gu.ilty to the cb.arses and specilications. He as 
found guilty of Gharges I and III and their specifications, and of 
Charge II, and guilty of the Specification, Charge II, except the 
words "Colon, R. de P.", substituting therefor the wor~s "Cristobal, 
Canal Zone", of the excepted words, not guilty, 01· the substituted 
words, guilty. No evidence of previous convictions ..as introduced. 
He was sentenced_ to dishonorable discharge, forfeiture of all pay 
and allowances due or to become due, and confinement at hard labor 
for eighteen months. The reviewing authority approved only so mu.oh 
or the finding of guilty of S:pecHication l, c.narge I, "as involves 
a finding of disorder only", approved the remaining findi!lgs of 
guilty, approved the sentence and directed its execution, but sus
pended the dishonorable discharge, ani designated the Atlantic 
Branch, United States Disciplinary Barracks, Governors Island, New 
York, as the place of confinement. The sentence was published in 
General Court-Martial Order No. 57, Headquarters Panama Canal 
Division, July 21, 1930. 

3. Witnesses for the prosecution, enlisted members of the 
Provost GUArd in Colon, R. de P., on the night of May 1, 1930, 
and others, testified in su.bstance that at a.bout 8 p.m. on ?;lly 1st 
First Lieutenant .Tohn M. i'lhistler, 2d Field Artillery, approache!i 
accu.sed in Colon and told him to "drink his beer and get on the bus 
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and go home" (R. 22,24). Accused tnereu.pon mou.nted the bus but 
soon jumped from it and ran away (R. 23) ani did not get on it 
again (R. 25). Between 8 and~ p.m., however, he reported to the 
noncommissioned officer in charge of his battery quarters the.t he 
had been ordered into arrest in quarters by Lieutenant Whistler. 
At about 9:15 accused reported to the noncommissioned. officer in 
charge of ~u.arters that he vm.s going to bed but at midnight call 
he was not in quarters (R. 20,31). (Specification 2, Charge I.) 

A. t about 10 :45 p .m., I.Tay 1st, accused reappeared in Colon 
and Lieutenant Whistler told him to get into wtiat appears to have 
been a patrol car used by the Provost Guard (R. 10,14) and told a 
noncommissioned officer to take accused to the guardhouse at Gatun 
(R. 10,23). At this time accused talked loudly and "acted in a 
sort of loud manner" which noncommissioned officers of the Provost 
Guard characterized as "disorderly" (R. 10,11,15). At this time 
accused said to Lieuterant Whistler in effect that he would "get" 
Whistler when he vas released from confinement even if he were 
confined ten yea.rs. He added that the words he vra.s using were 
threatening and that '11histler had "plenty of witnesses" (R. 10,15, 
17). At about the srune time he remarked that \ihistler would probably· 
say tnat accused was a "snow-bird" (R. 17). All witnesses who testi
fied to the foregoing stated that accu.sed acted in a manner which 
was abnormal for him (R. l0,15,18,24). One witness stated that 
accused acted as if he were "doped up" (R. 24) and two witnesses 
testified that tney believed that he was not capable of normal 
mental control (R. 18,24). Accu.sed testified in tnis connection 
that for three or four months prior to tne transactions described 
he had been using cocaine; that on ,he nif'.ht in qu.estion he had 
taken "one shot" in an attempt to sober up and that he did not re
call what he had said or done in the presence of Lieu.tenant Whistler 
(R. 30,31). (Specification 1, Charge I; Charge II and its Specifi-
cation.I 

When accused was placed in tne car the second time he was 
·handcuffed (R •• 2:3) and taken to tne gu.ardho11se, where, by Lie11ten
ant Whistler, s oraers, he was con:nned (n. 25) • Having been taken 
inside the guardho11se, he V.'S.S pui. in c.narge of a corporal of the 
guard. 'l'he noncommissioned officer who was on duty as sergeant of 
tne guard testified that at that time accused appeared to be sober 
and "knew what he \I.SB doing,. (R. 26). ·the 11andc11ffs were removed 
and wllile accu.sed was in the eu.ardnou.se he asked tor and was given 
a c11p ot coffee. '.i.'herearter tne corporal started to take nim i.o 
the cell room. Acc11sed passed tnro11gh a door whicn was su.ddenly 
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closed between him and tne. corporal and. the latter next saw ac
cused going "round the corner o!" the canteen" lR. 27), which 111!1.S 

about ten yards distant. The corporal did not see accused ther~ 
after until about two days later (R. 28). Accused testified that 
"I practically didn't 1010w nothing until I woke up the next day, 
and I called to a !"ellow who was going to work and. asked him what 
I had pulled off. I couldn't remember that I had went and run 
aW9.3, end I don't rememoer exactly what I did do" (R. 32). 
(Charge III and its Specincation.) 

4. At the trial the prosecution introduced in evidence a 
deposition by Lieuten~nt Whistler, the officer named above, stat
ing that the witness, who 118.s tne accuser, had returned to the 
United States (R. 9). When the record of trial was received in 
the office of '.11he Judge Advocate General the deposition of Lieuten
ant Whistler did not accompany it. In lieu thereof, there were 
forwarded with tne record certificates by the president and trial 
judge advocate of the court to the effect tbAt the deposition had 
been introduced. The Division Judge Advocate, in his review, states 
that the deposition v.as introduced in evidence and used by the court 
in its deliberations "but following the close of the trial the 
deposition has not been seen and could not be found by any of the 
court personnel". It appears that the missing deposition has been 
lost or destroyed and that further effort to the end of obtaining 
it and including it in the record of trial would be futile. The 
contents of the deposition do not appear, except that in his argu
ment the trial judge advocate stateds 

"We have as evidence the deposition of Lieutenant 
Whistler - beginning 'I accompanied an M.P.' etc., 
and finishing with 'in a drunken condition•. This 
was at the start of the evening, the first indica
tion that the accused had had anything to do with 
liquor. Lieutenant Whistler testifies that Hajek 
was drWlk". 

It fairly appears from that portion of the record before the Board 
of Review that Lieutenant Whistler had first-hand knowledg' or 
material facts pertainin.3 to Charges I and II and their specifica
tions, but that he did not have personal knowledge of the events 
which resulted in the offense of escape alleged by Charge III and 
its specification. The original charge shows that Lieutenant 
Whistler, in subscribing the charges, took oath th.8.t he had personal 
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knowled,:.e of the 1natters set forth in the specificationso:1' Charge 
I and Charge II, and tnat he had investigated the matters set 
forth in the Specilication of Charge III (escape) and that it was 
tru.e to the best of his knowledge and belief. 

" 5. The 33d Article of War, among other things, requ.ires that 
Ea.ch general court-martial shall keep a separate record 01' its 

proceedincs in the trial of each case broueht before it". The 
1'.:.anu.al for Courts-1.rartial, paragraph 85 b, requires that the record 
of a general court-martial "set forth a complete history of the pro
ceedines had in o~en cou.rt". It is clear that the record now be
fore the Board of Review is incomplete with respect to Charges I 
and II and their specifications in that the deposition of a witness, 
the full contents of which a.re not known ba.t which must have per
tained to these charges an:1 specifications and must have had material 
bearing on accused's guilt or innocence thereunder, is not included 
therein. The express requirements cf the Article of War and the 
1:anual for Courts-1:artial with respect to the keeping of a record 
of the proceec!ings of the co11rt have not, therefore, to the extent 
noted, been complied with in this case. 

The sentence to dishonorable discharge having been suspend
ed, it was not necessary, prior to a rinding by the office of The 
Judge Advocate General of its legal insufficiency, that the record 
of trial be passed u.:pon by the Board of Review and The Ju.dge Advocate 
General, but under tne 6th subparagraph of Article of Wa.r. 5C>i, exami
nation of the record in the office of The Judge Advocate General 
was required 1or the pu.rpose of determining, on appellate review, 
its legal sufficiency to s11pport the findings and sentence. It is 
evident that this statu.tory review could not be performed in this 
case with respect to the convictions of the offenses involved in 
Charges I and II and their specifications for the reason that there 
is no complete record 01· trial 11pon these charges and specifications 
within the contemplation of either Article of War 33 or Article of 
war 50-}. Not having the entire proceedings as to these charges and 
specifications before it, it wollld be impossible for this office, 
the Boe.rd oi" .deview, or The Judge Advocate General to reach a deter
mination under Article of War 37 as to whether the missing evidence 
was properly admitted by the cou.rt or V1hether the s11bstantial r:ghts 
of acc11sed were adversely affected thereby. Through no fa~lt ot 
his a.ccu.sed has been by the deficiency 01' the record, deprived of 
the

1 
right conferred b; law to have the complete proceedines at his 

trial upon these charges and specifications rev1ewed in an e.ppella.te 
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capacity. This ri&i.t is of a hi3hly substantial character, and 
it mu.st be concluded that its denial to him ,is fatally inju.riou.s 
within the contamplation of the 37th Article of ',far. In ca.sea 
in vti.ich records of trial were incomplete in the sense t.l.8.t it 
appeared that they had been in part prepared from W1B.u.thorized 
sou.rces, it has been held by the Board of Review, with the con
currence of The Ju.dge Advocate General, that the records were 
legaliy insu1'ficient to support the findings and sentences ad
judged {C. M. 156085, Mayo; 156084, Alsu.p). It has been held by 
state courts in cases in \lil.ich there was not an au.toma.tic a,pellate 
review as is provided for by Article of War 5~, that if, by reason 
of the loss of an import&nt pa.rt of a record, a defendant is unable 
through no fault of his to perfect his appeal, the ju.dgment will 
be reversed (State vs. McGarver, 20 s.w. (110.} 1058). 

With respect to Charge III and its specification, it can
not be said that there is any reasonable possibility that the 
missing deposition had any naterial bearing upon the gu.ilt or 
innocence of accused of the offense of escape charged therein, or 
that the admission in evidence of the deposition or any ru.lings 
thereon could have influ.enced the cou.rt in reaching its findings 
upon this charge and specification. ;l'he record of trial, in so far 
as it concerns this charge and specification, appears to be complete 
and withou.t defect which in any way prevents or hinders appellate 
review of the record of the conviction of escape and so mu.ch of the 
sentence as is based thereon, or prevents or hinders a determination 
\Ulder Article of War 37 as to whetner any error in the admission or 
rejection of evidence or in procedure inju.riou.sly affected the sub
stantial rights of accused. 

The maximu.m sentence authorized by :paragraph 104 c of the 
Ma.nu.al for Courts-Hartial ror escape, the offense involved-in 
Charge III and its 9peci1'icat ion, is dishonorable discharge, !'or
fei tu.re of all pay e.nd a.llow::rnces due or to become due, a.nd confine
ment at hard labor !or one year. 

6. For the reasons ste.ted, the 3oa.rd. of r~eview is of the 
opinion that tte r~co:cd cf trial is leeally insufficient to support 
the findings o·f gn.ilty of Cn.a.rees I and II and their specifications, 
and legally sufficient to sup:9ort the fi,,-::; in.:-:s of [:Uilty of Charge 
III and its Specification and so much only of the sentence as 
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includes dishorrorable discharge, forf~iture of ~11 pay and allow
ances due or to become due, and confinement at hard labor for one 
year. 

.. 
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WAR DEP~~Ji!HT 
In The Of'fice Of The Judge Advocate General 

\~shington. 

l!ili ta.ry Jua tice OCT 9• 1930 
Cell. 192456. 

UNITED ST.A.TES } P..tiltlli..l. C..llill. DIVIS IOU 
) 

vs. ) Trial by G.c.u. oo:avened at Fort 
) lhvis, Canal Zone, July 15, 1930. 

.Private s.mIUEL CLJ.lBRONE J Dishonorable discharge run con
(lt-2955879}, Head~uarters J finement for two (2} yea.rs.
.Battery and Comlnt Train, ) Penitentiary.

)1st .R:l.ttalion, 2nd Field 
.Artillery. ) 

HOLDIID by the .00.dlID OF R.:.'"'VIE',7 
?.IcltllL, CLllB and HOOVER, Judge Advocates 

ORlCHII~ EX.'l:Ui.sTIOU by HOOVER, Judge ,i.dvocate 

1. The record of trial in the case of the soldier nnmed 
above has been examined by the Board of Review and found to be 
le;;.:i.lly sufficient to support the findin.;s of guilty. 

It a1?1)8c1.rillt'.; fl'Om the evidence th:l.t the identity of the mn 
who ::,articipnted with accused in the offense ,-,as not kllovm anc. 
was not susceptible of l)roof, tre failure of the cpecification to 
allege hie nane and the absence of proof thereof at the tri.11 did 
not affect tho legal sufficiency of the co:.iviction (c.11. 192319, 
Lindsay). 

2. Confinement in r. penitentiary in this case is not an
thorized under the 42nd ..:lrticle of War, the offense not beill{; 
punisha.ble by confinement for more thnn one year by a:ny statute 
of the United .States (CelI. 147074, 1;:urpey; C.M. 159285, 1:illett). 

3. ior the reasons hereina.bove stated the Board of .Review 
holds the record of trial legally sufficient to support only so 
nuch of the sentence as involves uishonorable discharge,. for
feiture of all pay and alloviances due or to become due and con-, 
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f1neoont at hard labor for two ye~, a.t a place ot.1.or tba.n a 

penitentiary. fJ'~ / / _• 
/::?'L~ ~Judge Advocnte, 

Juc]ee Advocate. 

l!il1tary Justice 
c.1~. 192456. 1st Ind. 

\'Jar Department, J.J••G.o.,OCT O• i330 - To the Col!mnndin,; Gemr.'.l.l., 
Pan:i.."11'.l. Canal Division, 11'ort ,;,r.1.1.dor, Cb.ml Zone. 

1. In tho c~se of Private So.muel Ciarobrone (R-2955879), Head-
c1u.::i.rters !ii.ttery and Combat Tr:~in, 1st BJ.tt.1lion, 2nd :r.'ield i,r- · 
tillery (c-1:. 192456), I concur in the foregoing holding of tra 
Board of Revie\7 and :for the reasons tra rein st.'lted recommend that 
a place of confinement other than a United States Penitentiary 
be desibnated. Thereupon, under the provisions of ~:.rticle of Wo.r 
~. you will. ba.ve ::n.i thority to order the execution of the sen
tence. 

2. When copies of the published order in this ca.se are for
warded to this office together \7ith the .~ecord of trial, whic~1 
is returned 11erewi th, they should be accompanied by the fore
going holdins and this indorsement. The file number of tho 
record of this case in this office is 192456. For convenience 
of reference and to facilitn.te attaching copies of the published 
order to the record in this case, please place that number in 
brackets at the end of the published order, as follows: 

lJ.•A•il:,Q., Ho, 192456), / ~ 
. , >. !.J ;\. I::.A•.Xregler, 

LJC\ 18 193G Major General, 
l Incl.-record of trial. The Judee ~dvocate General. 
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ii,;.R DZ!?.;,.."1".;l ::::Irr 
In The Office Of The JUll;c Advoc.:i.te General 

Washington. 

I!ili t.:..ry Justice 
c.i:. 192456. OCT 9- 1J30 

U N' I T E D S T .A T E S ) P.AlTai..u. C.UT..:iL DIVISION 
J vs. ) Trial by :;.c.1.1. convened a.t l!'ort 
) Io.vis, Canal ione, July 15, 1930. Privata sxtr..rr. C.l.AJ.!Rrom:: ) Dishonorable discharge, and(R-2955679), Head~uacters ) confinement for two (2) years.Battery a.net Conlnt Train, ) Penitentia.ry.

1st Ba.ttalion, 2nd Field J 
.Artillery. ) 

BDLDIIG by the B0..:~1ID OE' MVIE':l 
llcl1EIL, Cl.Ill'E and HDOV..::~, Judge .'.dvocates 

ORIGIItlL r:::i:;irrn:.TIOIT by HOOVER, JucJGe ~~dvocate. 

1. The record of trial in the dase of the soldier named 
above has been m~'11llined by the Board of Revieu ~nd found to be 
legally sufficient to support the findings of guilty. 

It appearing f'ran the evidence tln t the identity of the man 
who p::.:.rticipatecl with accused in the offense was not known .'.l.Ild 
w.:i.s not Stlsceptible of !)roof, the failure of the s:oecification to 
~llq;e his name and the absence of proof thereof at the trial did 
not affect the leg:11 sufficiency of the conviction (C.J.:. 192319, 
Linds;ly) • 

. 2. ~ho ta1;le of maximum punishl!lents contained in paragraph 
104c of the 1::anual for Jourts-Lartial does not list or otherwise 
s~ocially provide for tho offense of attempting to commit sodomy, 
of Y1hich accused st::i.nds co:.wicted. ~'he iJa.ragraph mentioned pro
vides :;enero.lly, however, as follows: 

"The p·.misllrnent s ta. ted opposite en.ch offense 
listed in -;;he table belo,1 is hereby i1resc,ribed as the 
m.::u:inum limit of i1nnisl:unent for that offense, for any 
included offense if not so listed, and for any of
fense closely related to either, if not so listed. 
Offenses ,,ot thus nrovided fox· rer::3.in nunishable o.s 
a1.1thorized by stc:.tute or by the ct1stom of the service." 
(underscoring supplied) (Page 96, ~.J.L.}• 
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The offense of attempting to commit sodomy not being "thus pro
vided for" - that is not being "so listed'' _as the Bon.rd of Review 
interprets the lallb"tlaGe· used, resort to statute o::- custom of the 
service is to be lnd for the purpose of ueterI!lining the nw.xinrum 
punishment authorized. such statute is found in Section 906 of 
the Code of the District of volumbia, which fixes one year ~s the 
nX':iIJ1UIIi. authorized confinement for atter.1pt to cormit sodomy. JSy 
reference thereto the Board of :Revie.1, with the co~icurrence of 
The Judge ..ldvocate General, ho.s re1;ea tedly held th'.l. t the ni.µ::imum 
autnorized punishment by court-martial by coufi~·1ement for the 
offense in c,:uestion is one yea.r ( c.:r.:.. 145266, B'.lker; c.1!. 147074, 
I.:U.rphy; .J.11. 153772, Ov,ens; CJ.!. 159285, t:illett). It was o.x:-
pressly stated by the 1:a.nual for Gourts-llartial, 1921, following 
the preceding mnual, - a.ncl the rule does not appear to have been 
abro1;;ated. by the present manual (See introduction to i,resent 
manual) ,-that: 

''the jurisdiction granted to courts-r.urtinl to punish 
offenses of a civil natU!.'e is not to be e::ercised ,,,1th 
~reater harshness than is l)racticed uncier the crimiml 
jurisdiction of the United States courts" (Par. 337 (2),
i.:.c.1:. 1921). 

The limitations by reference to statute, as set forth in thl pres
ent manual are, no doubt, prcdic:itod on this l"Ule. 

The clauses of the nnnual first above ,uoted appear to im:!.)ose 
two distinct cener::i.l limi t::i:tions o-n punishment for offenses ·not 
listed, the first as authorized for any listed offense which in
c.ludes tho offense not listed, or is closely rehted thereto; the 
second as authorized by statute or custom of the service. In 
cases in which both limi to.tions may be applicable, it is but 
reasonable to apply the limitation of least severity. Irns:rrruch as 
there is a Ill3.Xinur.:. limitation by statute and perhaps by custom of 
the service for attempt to coru:iit sodon,y, the r:aximum of wldch is 
of less severity than. the nnximum (5 years confiner.1ent as for the 
includi!lG offense of sodomy) fixed by the other limitation, the 
limitation by reference to statute prevails in this case. 

The interpretation of the lO.Jlb"UOSe of the present manual as 
here expressed is that whic)l has, .without exco.9tion, been u.cce:pted 
by the Board of Review and The Judi;e ,~dvoca.te General since the 
r.ianua.l beca.mo effective. To take the language as r.:eanin.;_; other
wise, that is to construe it to authorize punisl1nent of incluu.ed 
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offenses with severity eoual to that authorized for the including 
offenses despite th0 existence of a federal legislative expression 
aa to the appropriate ~.a..~imum punishment for the included offense, 
would re~tllt mt only in abandoning lon6 established precedents, 
but \"/OUlu. reslllt in greatly mrro\·ring, if not Oblitera.tinc in 
~ra.ctica.l application, the established rule, which c.'.l.llnot but be 
salut:iry from the standpoint of justice and broad military policy, 
that punishments impo3ed by courts-rna.rti~l for offenses of a civil 
nature are not to be :r:iore harsh than under the practice of the 
federal civil criminal courts. E.zpress or clearly implied limi
tation or abrogation of the rule is not to be found in the t:anua.l, 
and in the absence of a plain expression or implication or such 
intent with respect to the rule, the .Bon.rd of Review finis no 
legal' justific3.tion for concluding tlnt such limitation or abro
gation was contemplated by the !'resident in promuJ.ga.ti?lG the 
present D:1.nua.l for Courts-1.lartia.l. It is 11oteY1orthy, in this con
nection thn.t the question here involved is not to be confused \7ith, 
and is wholly unrelated to th~t of the legal propriety of c01-
victing )ersons subject to military ln.w of violations of statutes 
of the United Stat~s ,of local a:pplica'tion in c:..ses in which the 
wrongful acts are conunitted in plnces to which too statutes do not 
apply••;n express inhibition a£;ainst such practice is contained 
in para.grn.ph 152 ,Q. of the i::a.nua.l, which defines the "crimes or of
fenses not capital", punishable under the 96th Article of \73.r• 
The q,uestion relating to the lega.11 ty of such convictions under 
an assumed principle of extraterritOriality has boen settled. by 
the para.graph hst mentioned, but it differs radically from the 
question of policy involved in the rule generally restricting 
punishments of offenses. of civil nature to the level of the :rrac
tic& of fec:ieral civil criminal courts. 

To limit or obliterate this rule of restriction would, more
over, result in unprecedented authorizations of severe punishr.lent 
in certain cases. l!'or exa.tnl)le, unless specifico.lly listed, in the 
table of punishments, all ::i,ttempts to co1:1uit offenses would be
ca'llse they are i1'1cluded in the offenses attempted, be punisha.ble 
as for the completed offenses. This though the a.uthoriz.'.l.tions 
y;oulcl not be in accord ,-,ith the general le~isla.tive practice, 
federal and state, and though, amonc the attempts listed in tb3 
table of punishments set forth in the Mantlll.l for Courts-t:a.rtial, 
not a single ono is punishable with sovority equal to that au
thorized for the completed offense. ~oreover, an "included 
offense" is 11ecessD.rily a lesser offense and to prescribe limi
tations which are tho sane for the greater and lesser offenses 
reGarclless of st~tutory b-uides available, that is, frankly to 
refrain fro:.~ ga.Uging punishmentin::i thin this class of oases by the 
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relative seriousness of tre offenses :iffectcd, woulu, 011 its 
face, oe difficult of justification fron th~ stn.ndpoints of 
-:orrnnon sense and justice. Such effects shoulci. certiinly uot 
be permitted unless n. clear e:rncutive intent to tlnt end 3.p
l)ears. Such intent, in the opinion of the Bae.rd, cannot be 
found in the la.nJuage of l)::i.ra.graI)h 104 .£. of the J.ianua.l when 
read in col'ltlection with the rer.i.'1.inder of tha.t L1.nu,il anl es
ta.bl ished precedents n.nd principles, .::i.s it must be read if 
the ordinary rules of le~~il interpretation a.re to be observed. 

3. Confinement in a :penitentiary in this case is not au
thorized uncier the 4,~nd • .rticle of 'i/ar, the offense not bei?l6 
punishable by confiner.ient for mat' e th.3.n one year by any s ta. tute 
of the United States {C.1:.1. 147074, l:urphy; 0.1:. 159285, :r.:illett)• 

4. For the reasons hereinabove stated the BO!rd of Review 
holds the record of trial legally sufficient to support only so 
II!llch of the sentence as involves dishonorable discharge, for
feiture of all pn.y and 3.llo,m.nces uue or to becon:e due and con
finoment at hard labor for one year, at a. place o,ther than a 
penitentiary. 

dge Advocate. 

~....c-...._.-=a~--~---==--=~""""'-e::------Judge .,'i.dvocate. 
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·.1.AE. D3PAR'll.'..lmT 
ln The Office Of The Judge ~dvocate General 

1."iashington. 

Military Justice 
c.1... 192503. 

UNITED ST..:..T:SS ) ::.~IGHTH COBPS ARE.A. 
) 

vs. ) Trial by G.C.ll. convened at Fort 
) Brown, Texas, July 10, 1930. 

l"rivate LOUIS NEE.':'1::, JR., ) Dishonorable discharge, suspended, 
(R-41763), Qu.artel"Ill.'.l.ster ) and confinement for one (1) year. 
Corps. ) Disciplinary .Barracks. 

OPINIOU by the 00.ARD OF REV'IE'.'/ 
GlW!.AU, CLINE and HOOVER, Judge .hdvocates 

ORIGIN~ BY,.,UHN..:..TION by BEER, Judge Advocate. 

l• The record of trial in the case of the soldier named 
above havillg been examined in The Judge Advocate General's Office 
and there found legally sufficient to support the findings and 
sentence in pa.rt only, has been examined by the Board of Review 
and the Boa.rd submits this, its opinion, to The Judge Advocate 
General. 

2. The accused was tried upon the followi~ Charge and 
specifications i 

CILl.roE: Violation of the 96th Article of r.ar. 

Specification 1: In that Private Louis Neese, Quarter
master Corps, did, at a dwelling located at 19th & 
Harrison Streets, or in the i.lnirediate vicinity 
thereof, in Brownsville, ~ron County, Texas, on 
or about 16 ••pril, 1930, while on fUrlough, for the 
purpose of selling, engage in the manufacture of 
intoxicating liquor, to wit, domestic beer (home 
brew), this to the prejudice of good order and mili
tary discipline. 

Specification 2: In that Private ~ouis Reese, ,;:uarter
rnaster Jorps, diu, at a uwelling located at 19th & 
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Harrison Streets, or in the immediate vicinity 
thereof, Brownsville, Cameron County, Texas, on 
or about 5 May, 1930, unln.v,:tully sell to one 
Gustavo Von Hn.ttem, intoxicating liquor, to-wit, 
domestic beer, this to the prejudice of good order 
and military disci]?line. 

Specification 3: In tha.t Private Louis Ueese, ·.~ua.rter
master Corps, did, at~ dwelling located at 19th & 
Harrison Streets, or in the immedi'.l.te vicinity 
thereof, Brownsville, Cameron County, Texas, on or 
about 17 Lill.y, l930, unlawfully sell to one Gtistavo 
Von HD.ttem, intoxicating liquor, to-"1vit, dor~estic 
beer, this to the prejudice of good order and 
military discipline. 

Specification 4: In that Private Louis Neese, (uarter
nnster Corps, did, at a dwelling located at 19th & 
Harrison Streets, or in the immediate vicinity 
thereof, .Brownsville, Co.meron County, Texas, ort or 
about 16 llJ)ril, 19301 unlawfully sell to one William 
rr. L.~ngley, intoxicating liquor, to-wit, domestic 
beer, this to the prejudice of good order ~d 
milit~ry discipline. 

Specifico.tion 5: In th.'.l.t Private Louis Neese, QUarter
ma.ster 0orps, did, at-a dwelling located at 19th & 
Harrison Streets, or in the in:!I!ledfa.te vicinity 
thereof, Brovmsville, C::uneron Gounty, Te:::n.s, on or 
about 16 April, 1930, unlo.wfully sell to one Glen 
:c; • .Board, into;~ica.ting liquor, to-wit, domestic 
beer, this to the prejudice of cood order o.nd 
uilitary discipline. 

SpocifiC.'.l.tion o: (Not Guilty). 

Specification 7: In th.2.t Private Louis neese, tlUil.I'ter
:master :.:orps, did, at a d.,,ellinc: located. .::t 19th & 
R.~rrison Streets, or in the inr:10diate vicinity 
thereof, Jrormsville, ao.meron Jounty, Te:c.s, on or 
::i.bout 16 .<1ri1 1 1930, unb:wfully sell to one I!o'Jort 
11. :i.1or,ian, into:dc=i.ting liquor, to-r,it, domestic 
beer, this to tho ]rejudic~ of ~ood order n.nd 
militiry discipline. 

-2-

http:in:!I!ledfa.te
http:immedi'.l.te


(377) 

Specific~tion 8: In that Private Louis Neese, ~"llarter
ma.ster Corps, did,at a dwelling located at 19th & 
Harrison Streets, or in the inmledia.te vicinity 
thereof, in Brownsville, Cameron County, ~exa.s, on 
or about 26 November, 1929, unlawfully sell to one 
William Boyle, intoxicati.Ilg liquor, ta-wit, dorestic 
beer, this to the prejudice of good order and mili
tary discipline. 

Specification 9: In that Private Louis Neese, Quarter
:nnster Corps, did, at a dwelling located at 19th & 
Harrison Streets, or in the inmedia.te vicinity there
of, in !lrownaville, Cameron County, Te.-ms, on or a.bout 
15 lfovember, 1929, unlainftllly sell to one Elphege J. 
Bergeron, intoxicating liquor, to-wit, domestic beer, 
this to the prejudice of good order o.nd. mili t'.l.ry dis
cipline. 

Specification lOi In that Private Louis Neese, ~:Uarter
ma.ster Corps, was, at Fort Brown, Te7.n.s, on or about 
3 June, 1930, drunk. 

He pleaded not guilty to the Charge and all specifications there
under and ,,as found guilty of the Charge and all s~cifications 
except Specification 6, of which he was found not 0uilty. No 
evidence of previous convictions ~ros in traduced. Ho ;1as sentenced 
to dishonorable disch1.rge, forfeiture of all !)2Y '.llld allowances 
due or to beco~e due and confinement at haru L~bor for one year. 
The reviewing authority approved the sentence, directed its exe
cution, but suspended the dishonoroble disch'lrge, a.nC:.. desib'lla.ted 
the Pacific .Branch, United St::i.tes Disciplinary 1brracks, ~·ic . ..i.traz, 
Oalifornia, as the pL'lce of confineuent. Tho sentence ,.-cs pub
lished in General Court-J.'.i.2-rtial Order No• 451, Hec,dquarters Bi;;nth 
Corps .1rea., July 2 6, 1930. 

3. The ov idence m:i.y be sum-.nr i:.:ed as follor,s: 

S'1ecification 10; Captain "\.lbert Lobi tz, ,~.z.z.c., so.w the ac
cused who \'nS at tru.t time on furlough, J.t io:i:t Jromi, Te:.:.i.s,' .about l p.1:., June 3rd, observed th~.t he -v,as under the influence 
of intoxicn. til1g liquor, recall ed. the ure xpired :r,or tion of his f\1r
lough, ordered him into ar;:est o.nd sent him to the hos:?i tal for 
ez::unination by a t:edical officer (R 8). -;}hen c.ccusecl. re:icheci tho 
hosni to.l he was m:amineo. by an o f::..:"icer of the lledic.:i.l Jorps, who 
made in nis c:.i.se o. uin.gnos is of chronic alcoholism (:a 20) • In 
other ,·,ords, his cona.ition w::i.s one o..:" drt;nlro1mess (R 21) • 
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Specification lJ Captain Lobitz "ha.d been informild" tmt 
accused "had been manufacturing and selling intoxicating liq_nor" 
a.ta dwelling located,at 19th and Harrison Streets, Brovms:ville, 
Texas. He procured t:roim acoueed the key to the premises and 
aoccm1:nnied by A.A. Champion, Mounted customs Inspector, Browns.. 
ville, Texas, who was armed with a search wa.rra.nt, proceeded to 
the described premises and there found two bottles of "home 
brew", a small bottle of mescal, 215 bottles· "that had con'tained 
beer", five pounis of caps, a capping device, crook ~nd keg and 
a. book containill{; certain names and tallies, but in which neither 
the ,,ords "beer•• nor ''home bre,v'' appeared (R 8-11). -The two 
bottles alleged to contain home brew, a bag oont~iniDg caps and 
tl:e book above referred to were, v;ithot.t objection bf the defense, 
introduced in evidence as Elchibits 1, 2 and 3, to be withdrawn at 
the end of the case (R 10). The bottle of roosca~ was not intro~ 
duced in evidence, does not appear to have been analyzed as to 
its alcoholic content, anduas app::1rently destroyed (R 13). CUs.. 
toms Inspector Chslnpion testified that at the time of the search 
they destroyed on the premises "two hundred and fifteen empty 
beer bottles" (R 12). , He further testif:l.ed th:lt while he "could 
not swear" to the fo.ct tln t tho alleged beer or home brew seized 
at this time contained more th...1.n one-half of one percent alcohol 
"we have analyzed several hundred specimens, and v,e have never 
found one that cont.3.ins less. Usually it is over that, and bas 
been as high as 7~,;... (R 14). 

Specifications 2 and 3; .ti.bout 1:ay 5, 1930 Gustavo Von 
R:i.ttem was at accused's house and purchased about nine bottles 
of hot1e brew from him, paying vl.35 for the nine bottles (R 15). 
About 1:ay 17, 1930 Von futtem was c:igain at the accused's hou:ie 
and at that time, purch::l.sed six bottles of home brew on credit 
(R 15). This beer did not nake him drunk. He felt no effects 
after drinking a bottle (R 16). 

Snecifica.tion 4: ~bout "4,ril 16, 1930 Private 1st Class 
i71llia.m H. Ln.ngley, Q.i.r..c., dr&nk six bottles of home brew at 
accused's house,intending to pny accused "for his trouble of ma.k
ing it'' (R 16-17). '.!.'he drinking of this beer produced no effect 
u:;:ion him• It wns "just like going dtJvm and drinking a soft 
drink'' {R 18}. Private Langley identified the ~vo bottles of 
alleged hor:ie brew in evidence as two bottles he h.3.d seen at the 
ho~e of accused and gave tbe following testimony respectiDg 
them (R 17). 
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"I WJ.S there and there was a fellow broui;ht 
these two bottles in to Private ~Ieese's house, on 
the 16th of .~pril, and he said to Heese, 'I will 
give you these tv,o bottles of beer.' neese didn't 
have any at the time. Neese said, 'I don't uo..nt 
to drink it; it don't look good to me.' I don't 
think Ueese ever put beer in these kind of bot
tles.11 

Snecification 5: Private Glen E. Board, .;l.11.c., was also 
at accused's house about April 16, 1930 and ~t tlnt time pur
ch::,.sed six or seven bottles of "su~1posedly home brew" for v1hich 
he pa.id later on. His drinking of this bevera~e did not produce 
drunkenness or any other ef~ect, although in his opinion the 
drinking of six bottles of real beer would make him drunk (R 21-
23). 

Snecification 6: The court reached a finding of not guilty 
as to this specifiC3.tion. 

Specifica.tion 7; Private Robert H. Roman, Q.ll.C., was also 
:present at accused's house on ;~pril 16, 1930 a.Ild e;ot about nine 
bottles of home brew, paying for them on pay da~"enough for the 
rr.;.1king of the oeer", an arrangement he h.3.d follcmed for about 
three months, accused keeping in .a book an account of what was 
drunk. Private Ro!Xl.n felt no alcoholic effect from the drinking 
of this beverage (R 25-26). 

Specification ·8: Private 'dilliam Boyle, Troop B, 12th· Cav
alry, was at accused's house on November 26,· 1929 and at that time 
obtained three bottles of home brew for which he neither paid nor 
agreed to 1:ny. He felt no alcoholic effects from the drinking of 
this beverage (R 27-28). He did not Get the three bottles from 
accused himself but from Private Jameson {R 28) • 

Specification 9: Private Elphege J. Bergeron, Troop A, 12th 
Cavalry, h.':l.d "a fa.int recollection" of being in accused's house 
about Hovember 15, 192 9 at which time he asked for home brew, but 
was unable to say what he got as he W3.S already ••somewhat \lllier 
the influence of liquor" (R 29) • 

4. J.t the close of the co.se for the prosecution .the trial 
judge advocate inquired whether or not the court desired to re
move the cri.ps from the t-.-;o bottles in evidence, to which defense 
counsel objected on the eround tlul.t testimony h~d been given to 
the effect tho.t these bottles did not contain beer alle£;ed to 
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have been ma.de by the accused. He stci.ted f'Urther that he had 
hi~~elf tried to bet thece bottles from the judge advocate for 
the purpose o:f having their contents analyzed, but added 

"If the court \7ants to put itself up o.s n.n eZ]?ert 
witness on the alcoholic contents of these bottles, I 
have no objection•" {The trial judge advoc3.te then 
offered the following explanation) (R 30)-i'lby it please 
the court, the 11rosecution does not ,vant to open tJ:e se 
bottles for the pur-.9ose of havi11G the Court determine 
the contents, :iut in order tm t the court could look 
inside and see whn.t iJ in the bottles. Like v1ith the 
bag of caps, I don't want them to. ta1w my v,ord. If 
they see and sr.i.ell the contents, they raight know. I 
repeat the question: Does tho court desire the :prose
cution to take the c.::i.ps off these two bottl-es? 11 

To the ouestion with v1hich this excerpt from the record con
cludes, the President of the Court answered in the affirmative, 
The record then shov,s i..l.S folloYJS (R 31): 

''The Prosecution opened the two bott::.es and placed them 
before the Court. PROS2C~TION: The Prosecution rests•" 

At this point the defense coumel moved for a finding of not 
gUilty a$ to all specifications except Specification 10, upon th) 
ground tmt no conpetent evidence as to the alcoholic content of 
the beverage alleged to ha-vo been r:u.de and sold by accused vro.s be
fore the court, 1'he court on hearing argument by the :prosecntion 
denied t;1is mot ion (R 31-34). 

In the opinion of the_ 13oard of Review, the court erred in de
nying this notion. The record does not contain sufficient compe
tent evidence to support any of the specifications of the Cbargo 
with the exception of Specification 10, alleging that accused was 
drunk at li'ort Brown, Texas, on June 3, 1930. The evidence is 
clearly insufficient to support the finding of guilty of specifi
cation 1, alleging th:3.t the accused engc:i.ged in the manufacture of 
"intoxicating liquor, to-wit, dor.estic beer (hom brew)", for the 
reason th::i.t while it appears trot tbare was found on tho premises 
of accused certain :paraphernalia which might conceivably have been 
used for the manufacture of intoxicating liqUor, the record con
tains no competent proof that a:ny beverage ,1as in fact manufactur
ed by the accused which had an alcoholic content Of more tha.n 
one-half of one percent, Neither is there a:ny direct evidence 1n 
the record tm.t anything ·was manufactured by the accused a.t ·.a:ny 
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ti.I:J.e • The record no-;111ere discloses :my competent evidence 
th.'.lt any liqu~d, vhether sold b;,r ::i.ccused, f,'iven awJ.y by hin, 
or fo·,md in his ho·,1se, red any alcoholic content vi:utever. 
The prosecution's \7itnesses in the ma.in testified that the 
bevernee the;: obt;:.i.ined :it o.ccused's house w:J.s- not in fa.ct 
intoxic;:1ting. Uo :!_)l'esuoption :'.rises ag:1inst the uccused tmt 
the liquids in question v,ere intozica.tine• Iro inference un
favor'.l.ble to accused can be clr::i.vm from the clearly in'.l.dmiss
ible st:.1.temcnts o~ CUstorr.s Ins~)ector Clw.mpion (R 14), ~ to 
results of analyses in other c~ses. The record does not show 
:my o.ction by the court vii th respect to the two bottles of 
alleGed hone brew found in accused's house, received in evi
dence, and later pla.ced before the court .-,ith the caps re
moved. Courts cannot take judicial notice th::.t 11hom3 brew 
beer" is a.:n intoxicating liquor without proof of its alcoholic 
con tent (Keen vs. United St3.tes ll F. (2d) 260; Proulx vs. 
United States 32 F. (2d) 760). The bottle of alleged mescal 
found in accused's house was not introduced in evidence, does 
not ap::;iea.r to have been analyzed as to its alcoholic content, 
::.nd was apparently destroyed (R 13). However, not being men
tioned in the char{;e and specifications, 'it ms no aptnl'ent 
bearing on the case, except in so far as its possession ~.ay 
serve as some explanation of accused's drunken condition as al
leced in specification 10. The alcoholic content of the bever
n.ge alleged to have been manufactured and sold by the accused 
not bein1; shoYm, nothi~ reI:Jains in the pertinent specifications 
upon which to predicate conduct to the prejudice of good order 
and military discipline in violation of tho 96th ~irticle of \hr• 
..lccused '.7as on furlough at the time of the alleged offense and 
no disorder or conduct subversive of military discipline is 
shovm in connection with his alleged transactions. 

The tul.Ximum pu.nishroon t autborized by par::igraph 104c, of 
the lin.n'lml for Courts-11'.lrtial, for the offense of drunkenness 
alleged in specification 10 of the clnrge, of ~hich accused was 
found gnilty, is forfeiture of pay not to exceed 15 days. 

5. The ch'.l.rge sheet shows accused enlisted April 13, 1930 
with approximtely 12 years prior service and. th.'lt.he was 45 
years of nge at the tilre of the commission of the alleged of
fenses. 

6. ..;..ll members of the court who sat at the trial of this 
case joined in a reco?!l!Il8nda.t1on to clemency addressed to the re
viewing authority in which it is stated that: 
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"This sentence was adjudged to serve as an exar.ple 
and deterrent to others, and the members of the court 
who have signed this appeal for clemency believe the 
sentence severe in this particular case." 

Their speoifio reoommend.~tio~ was that -

"so much of the sentence as affects dishonorable dis
oharge, forfeiture of over fifteen dollars (~15.00) 
per month for six (6) months, and. confinement at haru 
labor for more than six (6) months, be suspended." 

7. For the reasons hereinabove stated the Board of Review 
is of the opinion that the record of trial is legally sufficient 
to support the findings of guilty of the Charge and of Specifica
tion 10 thereunder, but legally insufficient to_support the find
ings of guilty of Specifications l, 2, 3, 4, 5, 7, 8 ani 9, and 
legally sufficient to support only so muOh of the sentence as in
volves forfeiture of fifteen (15) days JSY• 

_.../11 _____~_·_.__,Judge Advocate........_~_,__...._ 
~ ~ , Judge Advocate. 

\ 

~ Jud~e Advocate. 

To The Judge Advocate General. 
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'.1AR DEPARTrF.ENT 
In the Office of The Judge Advocate General 

Washington, D. c. 

Hilita.ry Justice 231930C. M. 192530. 

UNITED STATES THIRD CORPS AREA 

v. Tria.l by G. c. M., convened a.t 
Baltimore, l!a.ryla.nd, July 30, 

Captain FRANCIS c. BRO,n~, 1930. Dismissal and total 
12th Infantry. forfeitures. 

OPINION or the BOARD OF REVIE".Y 
:McNEIL, CLU."E a.nd HOOVER, Ju.dge Advocates. 

ORIGINAL EXAUIUATIOU by l!IOFFm'T, Judge Advocate. 

1. The Boa.rd of Review ha.a examined the record of trial in 
the case of the officer named above a.nd submits this, its opinion, 
to The Judge Advocate General. 

2. Accused wa.s tried upon the following charges a.nd specifi
ca.tionss 

CHARGE Is Violation of the 93rd Article of Vfa.r. 

Specification 1: In tha.t Captain Francis c. 
Browne, 12th Infantry, then the commanding 
officer of Company B, 12th Infantry, did, a.t, 
to wit, Fort Howard, traryle.nd, on or a.bout 
April 30, 1930, feloniou.sly ta.ke, steal a.nd 
embezzle by fra.u.d.u.lently converting to his 
own use funds and monies to the a.mount and of 
the value of, to wit, Four Hu.ndred Twenty-four 
and 60/100 Dolls.rs ($424.60), the property of 
that company, whereof, for the purpose of ap
plying the sa.me for the u.ae a.nd benefit of the 
enlisted men thereof, he, the said Captain 
Francis c. Browne, was entrusted with the pos
session, pursu.a.nt'to ~ Reglll.atlons. 
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Specification 2: In that Captain Francis c. Browne, 
12th Infantry, then the commanding officer of 
Company B, 12th Infantry, Md, pu.r!l_u.a.nt to Army 
Regulations the custodian of the oompany fund of 

. said Company B, did at Fort Howard, r.mryla.nd, on 
or a.bout April 16, 1930, with intent to defraud, 
falsely make in its entirety and falsely utter 
a.nd pass as true and genuine a certain entry, 
which was wholly false and wa.s a writing of a· 
private nature which might operate to the prej
udice of another, in the following words and 
f1g11res, to wit, 

"Apr. 16 K $366.20tt 

in the ba.nk book or pass book isSQed by the Title 
Guarantee and Tru.at Company of Baltimore, Mary
land, containing statements of deposits in tha.t 
ba.nk to the credit of su.ch company fund, Comps.n.r 
B, 12th Infantry, and which bank book or pass 
book was then in the custody of him, the said 
Captain Francis c. Browne as such custodian of 
suob. fund. 

CHARGE II I Violation of the 95th Article of ·,Jar. 

Specification ls In that Captain Francia c. Browne, 
12th Infantry, then commanding officer of Comp~ 
B, 12th Infantry, and pursu.a.nt to Army Regulations 
the oustodia.n of its comps.n.r fund, did, at Fort 
Howard, Ma.ryla.nd, on or about April 16, 1930, _ 
with intent to defraud, make a. oerta.in false and 
fre.u.du.lent entry upon the check book of said 
company fund in the following words and figlll'es, 
to wit, 

"Deposited 4-16/30 ~366.20" 

and did also at or about the same time a.nd place 
falsely and fraudulently make in its entirety an 
entry, in the bank book or pass book issued by the 
Title Gua.ra.ntee a.nd Tru.st Company of Baltimore, 
Ma.ryla.nd, containing entries and deposits to the 
credit of said oompa.ny fund, a certain false and 
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forged entry in ·.;ords and figu.res as follows, 
to wit, 

"Apr. 16 K ~;366.20" 

then well lmowinz -chat both of said entries were 
false and untrue in that, to his personal 
knowledge, no .such deposit had been made in 
said ba.nk to the credit of said company fund and 
said entry in said ba.nk book or pass book purport
ins to be r.la.d.e by such bank was wholly false and 
forged. 

Specification 2: In that Captain ?raneis c. Bro,rne, 
12th Infantry, did at Fort Howard, Earyland., on 
or about April 16, 1930, with intent to deceive, 
officially sts.te to Ha.jar Frank L. P,trdon, 12th 
Infantry, that a. deposit of Three Il1.1.ndred Six~y-
s ix and 20/100 Dollars (.;~:366.20) was m,<;,de to -!;he 
credit of the com:.i.1o.ny fund account of Comp'3.lly B, 
12th Infantry, on April lG, 1930, whicl1 said sta.te
:nent was untrue and V/1;1.S known by the said Ca.ptain 
Francis c. Browne to be untrue in that no such 
deposit had in fa.ct been I:lBode. 

Specificatio,1 3: In that Captain Francis c. nrowne, 
12th Infantry, then co::ima.nding officer of Cotr1pany 
B, 12th Infantry, and, pursuant to Army Regulations, 
the c,..1.stod.ian of its company fund, did, at Fol't 
Howard, l:a.r,Yland, at va.riotl.S times between, to wit, 
l'.Tarch 26, 1929, and :.:a.y 15, 1930, ma.ke variou.s 
false entries and false erasures in the books in 
his e>.l.stoiy shovlins the account of said company 
fund with the Title Gue..rantee and Trust Company 
of Baltimore, :.raryland, the bank in which the 
monies of ae.id company fimd were deposited, to 
wit, in the check book a.nd the bank book or pass 
book for said cow.pa.ny fund and in the monthly state
ments received fro1n said bank, all for the purpose 
of concealing his, the said Captain Ii'rancis c. 
Browne's continu.ine peculations fro:n said cor:i.pany 
fund and of secu.rine the pa.siing of his monthly 
e.oco,mts pertaining to said fund by a.udi tors ap
pointed pu.rsu.a.nt to Army Reeulationa, a.nd did 
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during aaid period of time by means of such 
false entries and erasures a.nd by mean.a of 
failing to make proper entriea on said check 
book of checks dr&wn by him from time to time· 
againat said fund and by the uae of fal.1e and 
frau.dulent checks, falsely make his account in 
1aid fund appear to be complete and correct, 
and to be ps.s1ed as true and correct by·auditor1 
thereof, whereas in tl"llth and in fact during all 
of said period of time he was short in his ac
counts a.nd was indebted to said fund in varying 
amounts for monies which he had. from time to 
time unlawfu.lly abstracted therefrom and fra:a.du
lently converted to his own use. 

Accused pleaded not gu.ilty to, a.nd was found gu.ilty of, the ch&rgea 
and specifications. No evidence of previous convictions was 
introduced. He was sentenced to be dismissed the service and to 
forfeit all pay and allowances due and to become due. The review
ing authority approved the sentence, stated in hia action •r find 
no grounds, in this record or outside of it, on which to exerci1e 
or recommend clemency", and forwarded the record for the action 
of the President under the 48th Article of War. 

3. The evidence shows that from Jllgu.st, 1927 (R. 10,94,102), 
to June 4, 1930, accused commanded Com;pany ::S, 12th Infantry, 
stationed at Fort Rows.rd, Maryland (R. 10}, and in this capacit7 
we.a -custodian of the com;pany :fund a.nd records of that o'rganha.-
tion (R. 11,76). He personally kept the com;pa.ny council book and 
fund check book and made all entries in these documents with the 
exception of certain occasions in 1929 when one of his lieutena.nta 
made the entries in the council book and prepared checks for ac
cused's signature (R. 76). After September, 1929, Ma.jor Frank L. 
Pu.rd.on, as battalion comma.nder, regularly &Udited the company fund 
(R. 11). Between A.:Pril 29, 1930, and the latter pa.rt of May, Major 
Pu.rd.on, at the direction of his regimental commander, conducted a 
special investigation of the fund, all company and bank records per
taining to the fund from the early part of 1929 to date being ex
amined during the course of the investigation (R. 12,2Z). A.s a 
reault of his audit of the fund, :rtJB.jor Pu.rd.on discoTered a shortage 
which he computed at $401 and •some cents" (R. l8,22J. No error, 
were discovered in the council book (R. 20). The com;pa.ny fund waa 
deposited in the Title Guarantee & Tra.st COmpf:lllY of Baltimore, 
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1{a.ryla.nd. (R. 25), while accused maintained his personal account 
at the Provident Savil'lgs :Sank of Sparrows Point, Ma.ryland 
(R. 45,51) • 

The evidence, more f'u.lly detailed below, shows repeated. 
irregul&ritiee, after March, 1929, in accused's records of his 
:f'tuld account, principally in his check book and monthly statements 
of account rendered by the Title Guarantee & Tru.st Company; and 
these irregularities indicate recurring or continu.ing and perhaps 
growing shortages in the fund. From the nature of the irregulari
ties it 11 to be inferred th&t to cover these shortages accused 
frequently made deposits on the last day of the month with worth
le11 personal checks of his own or with money drawn from the 
com,p~ :fund earlier in the month. As an example of the latter 
practice, on .April 2, 1930, he drew $432.03 from the :fund bank 
account and on April 30th deposited to the credit of the fund thie 
amount in ca.sh, concealing the transactions by erasing the charge 
and deposit notation, from the bank statement, and by refr&ining 
from entering them in the check book. On April 30th, the day of 
the depoeit of $432.03, he drew a somewhat leeser amount from the 
ta.nd account as will appear below. The worthle11 personal check•, 
when prote,ted and returned, were charged against the comp~ 1'l1Dd 
account in which they had been deposited, but were not made good by 
the accused. before the end of the month, which permitted him to use 
theae IUm8 throughout the month. 

Specification l, Charge I. 

On April 30, 1930, accused cashed. at the Provident Saving, 
Bank (R. 46J Ex. S) an UllllWD.bered check (Ex. E-&) dated. .April 30, 
1930, drawn on the Title Guarantee & Tru.st Compaey, payable to 
cash, for $424.60, and aigned. by him a, custodian of the Compaey 
!'Wld, Com,p~ B, 12th Infantl'3'. The lower left-hand corner of the 
check bears the notation "For Separate Rations - E.1'. April". The 
check ii similar in form to o.ther company fllnd checks contained in 
the f'u.nd check book, and there are a ntUD.ber of blank stub• in the 
back of this book ( El:. 2}. No record of the check appea.r1 in the 
check book (Ex. 2), and no entry corresponding to the amount involved 
a.ppeare in the council book (Ex. 1) • I. careful examination of the 
council book, however, indicate, that none of thie money was ac
counted. !or as cash ex.pendituree on behalf of the com,pany, or in 
P61JD8nt1 to enlisted men. Accused's practice was to pay coD11111tation 

-5-

http:appea.r1
http:1{a.ryla.nd


(38R) 

of rations to men rationed separately by means of checks pay-
able to the individual drawn on the company fund. Checks s.nd 
atubs introduced in evidence show that $22~.89 was so paid on 
April 10th for l,1a.rch rations, which agrees with the council book 
which shows that ~227.89 was expended for "Separate Rations•. 
Although not all stubs or checks paid in M1l:]' for April ratiorus 
were introduced, the c~eck book, together with the bank state
ments, shows that a.n amount approximately equal to the $233.58 
entered in the council book as expended for this purpose, was 
actuei.lly pa.id from the fund in 11ay by checks payable to individu
al• (Ex&. l,2,E,G). Whether the proceeds of this check or any 
part thereof were used to make up the deposit on .A,pril 30th of 
$432.03, above referred to, - that is, to make up a previous 
shortage, does not appear. The $424.60 check appears as a charge 
against the company fund on the bank statement for~ (Ex. E). 
This statement was obtained directly from the bank by Major Pu.rd.on 
during the course of his investigation (R. 16). About 1!8.y 17, 
1930, in the course of the investigation by 118.jor Pu.rd.on, accused. 
stated, after having been warned that he need not say anything 
and that whatever he might say would be used against him (R. 61, 
64), that 

•1 have known for some time that there has been 
a discrepa.ncy, and it has not been very comfort
able for me, knowing that it might be found o~t" 
(Re 61,65). 

About lmy 29, 1930, accused delivered to 1I.ajor Pu.rd.on "$401.00 
pluaft, the amount of the then existing shortage in the company 
fund. At the time of trial accused was not indebted to the fund 
(R. 23-24) • 

Accused testified that creditors were pressing him during 
his service at Fort Howard. (R. 97) and this ca.used him to "go into 
this company fund" (R. 96), but that it was never his intention to 
embezzle the fund. On the contrary, he knew the ex.act amount of 
his shortage (R. 94) and intended to make ftlll restitution (R. 98). 
He used the money to pay bills contracted while on Organized 
Reserve duty (R. 97). In this connection he stated that in 1923 
he was ordered- to Albany, New York, for duty with the Organized 
Reserves. While stationed in Albany two of his children were born. 
1:0 Army medical attention being available he wa.s forced to secure 
the services of civilian doctors a.nd to pay all expenses incident 

·to the births (R. 94). In 1926 he was ordered to duty at Fort 
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Benning, Georgia (R. 93}, and in 1927 to Fort Howard. At that 
time he was heavily in debt as a result of his services at 
Alb8Jl3 [R. 96). Upon arrival at Fort Hows.rd he had. to maintain 
his w.ife and three children at & hotel for about ten days at a. 
coat of approxima.tely $16 per d~. Later his wife went to 
Detroit for & necessary operation which coat him about $350 
(R. 102). His present pay, less insurance deductions and with no 
rental allowance, is about $230 (R. 100) and he has no other 
income (R. 102). No one ia dependent upon him other tha.n his 
i1111tediate family (R. 100). He does not gamble and h&a not lost 
money through the use of alcoholics (R. 97}. :Du.e to hie p~tice 
of eoonoil!iY' his indebtedneae had. steadily decreased since his 
arrival at Fort Howard, 8Jld at the time o! trial amounted to about 
$:300. His militar;r clothing conaiated of three pa.il'8of cotton 
breechee 8Jld one badly worn uniform (R. 99). The money used to 
reimburse the :tund. n.s received from a.n insurance company "one or 
two d.~s before this thing brokett in settlement on account of an 
au.tomobile accident. Until tha.t time he did not have the money to 
make good. the shortage (R. lOZ). However, during the period that 
the shortage exiated he wa.a through error overpaid $400 on a check 
by the Provident Savings Bank a.nd when asked by the bank official• 
if he had. been overpaid he replied in the affirmative (R. 98) and 
returned the $400 to the bank: (R. 99). '!'his latter atatement w&1 
corroborated by the te,timony of a bank official (R. 50). 

Specification 2, Ch&rge I; Specifications l 8Jld 2, Charge II. 

In the course of Ma.Jor Pu.rd.on', audit of the co~~ 1und, 
th&t officer diacoTered th&t accused's council book for March, 
1930, showed cash in accu:sed'a personal posaeaaion to the amount 
of about $367. Major Pu.rd.on wa.rned accused against the practice 
of ao keeping large sums of cash ( R. 22; Ex. l). A.bout April 16 or 
17, 1930, on an occasion on which he again presented his council 
book for audit, he stated to Major Pu.rd.on, in substance, that 
prior to the time of presenting the book tor audit, 

•the amount of $366.20 had been deposited in the 
bank; therefore there was no cash to show me, and 
the book was giTen me as evidence of the deposit 
of tha.t amount" (R. 89). 

He handed to Major Pu.rd.on the pa.as book of the conwa.ny- fllnd. coTer
ing the aocO\lllt with the Title Guarantee & Trust Conw~ (R. 89). 
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The fina.l deposit entry to the credit of the com,p~ f'u.nd. in 
the book was as follows: "A.Pr. 16 K $366.20"• Thia entry was 
made by accused (R. 65,66,67,68-75,87,88,90',9l,94), and. no such 
sum was actually deposited on April 16th or at any other time to 
the credit of the fund (R. 39,81,94; Exa. D,D-1). No record of 
I'll.Ch a deposit appears in the council book (Ex. l), but in the 
check book, on the stub to check No. 1093, accused entered 
"Deposited 4-16/20 366 20", and on the ba.ok of a.n opposite stub 
made the following entry: 

"Deposited 4-16-30 
Rations Savings $231.04 
Poat Ex. Div. 76.74 
co. Collect. 58.42 

A.bout MAy 17, 1930, in the course of the, investigation 
a.nd. after accused had been warned as noted. above, and had been told 
by Major Pu.rd.on that the deposit in q11estion had not been entered 
on the record.a of the bank, accused stated that he had been late 
in mailing the deposit but that it "had gone to the _bank nort (R. 64). 
Major Pu.rd.on then showed accused certain bank record.a, including 
the paaa book, a.nd. said that the bank records did not show the $366.20 
deposit, and accused, referring to the entry in the pasa book, aaid, · 
•1 P\lt that there but I don't want to aa.y a.nything more about 1t 
no,r't (R. 65). About·the middle of J'u.ne, 1930, accused, after hav
ing been •properly warned.•, atated to Lieu.tenant Colonel Charle• o•. 
:Bu.rt, an investigating officer, that he, accused, had made the 
ent17 (R. 87,88). 

J.ccuaed testified. that he made the entry in the pasa book 
because "I knew to the pen.D3 all the time the amount of money that 
I had. not piit back and I did not know what to do and I P11t it there, 
made that entry in there, to t17 and get by for another month until 
I got m:, money altogether and P\lt it back all at.once" (R. 94,95). 

Specification 3, Charge II. 

The evidence fu.rther shows that on the statement of his 
:tund account rendered to a.ccuaed by the Title Guarantee & Tiust 
Company for March, 1929, two era.sure,, one on the debit and one 
on the credit aide, were made at aometime before the au.dit (Ex. ~-l). 
The manager of the bookkeeping department o! the bank testified 
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that erasures on 1tatements 8\lch as these are not permitted 
by the bank, but that one might be "committed once in a while" 
{R. 82). Not only were these erasures made on the statement · 
but the usual entries of balances do not appear, the right and 
left margins of the statement which carried this information 
having been torn o!f (Ex. A-1). A ledger sheet of the Title 
Guarantee & Trust Company shows under date of March 26, 1929, 
a cha.rge against the :f'u.nd of $97.61, and a deposit of the same 
amount on :M.arch 30, 1929 (Ex. A-a). The charge represented. 
"something other than a regular check. It would. be either a 
charge against the account or a return 1tem, something of that 
sort" (R. 31). Neither the charge nor the deposit appears on 
the ba.nk statement, but the erasures appear in positions on the 
1tatement which would have been occupied by entriea of the charge 
and deposit had. these itelll3 been placed in their.chronological 
order (Ex. A-1). No record of the charge or deposit appears in 
either the council book (Ex. 1) or check book (Ex. 2). 

A photostatic copy of another ledger sheet of the same 
bank: shows, under date of June 29, 1929, a deposit of $72.78 to 
the eredit of the fund, and under date of July 9, 1929, a charge 
of $62.35 (Ex. B). No record of these transactions a.ppeara in 
either the council book (Ex. 1) or the check book (Ex. 2) other 
than a notation in the check book in a.ccused's handwriting 
(R. 68-75,77), opposite checka 977 and 978, both dated September 
10, 1929, a, follows: 

"Note: The amount of $62.35 deducted from 
tota.l amount, account check deposited 6/29/29 for 
$60.00 check returned unpaid a/c 'insufficient 
:f'u.nd.1', protest fees $2.65 making total of $62.35 
deducted by bank from Co. Fu.nd account. This 
amount ta.ken up in 'Cash on Hand'"• 

and a deduction of $62.35 from the ,tub balance (EJ:. 2). For the 
months of July, Augllet, and September, 1929, there is a difference 
of $62.35 between the true balance as shown by the council book 
(Ex. 1) and the bala.nce as shown by the check book (Ex. 2)$ It 
was shown that on July 2, 1929, accused's personal check for $60 
was dishonored by the Provident Saving• Eank because of insufficient 
:t'u.nds and that the protest fee on this check was $2.35, or & total 
of $62.35 (R. 57; Ex. W). 
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On the fund bank: statement !or October, 1929, under 
date of October 9, 1929, there appears in the deposit column 
a.n. erasure onr which has been written in longhand the f'igu.res 
"l76.estt, and erasures in the ch&rge column, apparently of tlle 
date "Oct 19 '29" and of the figures "153.lO" opposite (El:. c-1). 
The bank ledger sheet show, no such deposit of' $176.88, but, 
under date of October 9, 1929, shows a deposit of' $329.98. Und.er 
date of October 19th it show, & charge ot $153.lO (Ex. O), & 

•return item" or limila.r charge (R. 31). The sum $153.lO ii the 
dii'f'erence between the deposit ot $329.98, actually made, a.nd the 
deposit of' $176.88 aa written in longb&11d. No depoait ot $329.98 
or cha.rge of' $153.lO appears unerased on the ba.nk: atatemen~c. The 
er&SUree noted were not made at the bank (R. 85,86). The bank 
ledger sheet, under date of' November l, 1929, shows .a deposit ot 
$153.lO (Ex. C-a). On the bank: statement for October there i1 & 
notation made by the assistant treasurer of' the Title Guarantee · 
& Tru.at Company- that the deposit wa.a ma.de late on October 3llt and 
W011ld be credited on the books of' the ba.nk: on November lit (Ex. C-1)• 
This notation was made at accused's reqa.eat. The.banker testified 
that tor "several months" accu,ed appeared at the bank after the 
cloae of' buaineu on the lut de.ya of' the months and made depolitl 
with the request tha.t previously rendered b&nlc statements be 
altered in order to show these deposits, stating that this wa.a 
necessary to make hia record.a be.lance (R. 26). 

On the bank statement for November, 1929, there appear• 
in the deposit column opposite the date November let, an eraaure 
over which ha.a been written in longhand the f'igu.rea "ll0.86". The 
deposit of' $153.lO does not appear on the statement. The difference 
between the deposit of' $153~10, actua.l.ly made, and the deposit of 
$110.86 sho1fll in longhand, is $42.24. In the charge column ot the 
bank statement appear erasures of' entries showing the cashing ot & 

check, apparently for $42.24, at sometime between November lat and 
November 8th (Ex. C-2). Under date of' November 4, 1921, accused'• 
personal check for $39.89 we.a dishonored b7 the Provident SaTing1 
Bank. There was a protest fee on this check o! $2.35, ma.king & 

total o! $42.24 (R. 57; Ex. X). In.the :tund check book, on the 
stub to check No. 1010, d&ted November 9th, $42.24 11 added to the 
1tub b&l&nce. There ia an expla.na.toey note on the baok of' the 
opposite stub to the e!!ect that a check for $42.24 w&s re"turned 
unpaid on November 7th, a.nd that currency to thil amount wu rede
posited on November 30th (Ex. 2). The bank ledger sheet, under 
date of' December 2, 1929, shows a deposit of' $42.24 (~. 0-&)s 
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and. the bank ata.tement for November contains a notation by the 
banker of a deposit on November 30th of $42.24, the notation 
being simila.r to that made at the time of the $153.lO deposit 
(R. 26; Ex. C-2}. , 

Other ledger 1heet1 of the Title Gu&razltee & TIUSt 
Co?IJl)~ show, under date of Jszra.ary 14, 1930, a deposit to the 
credit of the :t\tnd of $629.40 (Ex. o-ah and under date ot 
JllllUAry 21, 1930, a charge ot $356.30 (l!X. DJ, a •return item" 
or aimil&r charge (R. 31J. Under da.te ot Ja.nuary 17, 1930, ac
cused's personal check for $353.95 wa, di1honored by the Provident 
Savings :Bank because of inaufficient fund.a (R. 53,54; Ex. uJ. The 
protest fee on this check was $2.35 (R. 57}, or a tota.l ot $356.30, 
the amount of the ch&rge Just noted. The ledger sheet, al10 show, 
under date of Janua.ry 31, 1930, a deposit of $356.30 with the 
notation "hold 250 6 da.• (Ex. DJ, thi• notation meaning that the 
deposit wa1 •evidentlf on an out of town bank" and that it would 
not be av&ila.ble a, cash for 1ix day1 (R. 32). The notation wa.1 
made by- the bank for the rea,on th&t &ecuHd "had. been depoliUng 
hia own personal check•" to the credit Qf the ta.Dd and the7 had 
been "1nvaria.blf" returned ( R. 33) dishonored. ( R. 45 J. 

The ledger sheeta of' the bank also show, under date ot 
Febru.ar, 5, 1930, a. charge of $245.31 (Ex. D), a "return item" or 
similar charge (R. 31). On "March" (probabl.7 Febru.&?7J S, 1930, 
accused's personal check for $245.31 was diahonored by the 
Provident Saving, :Ba.nk: "becaase of insufficient fund.1 (Ex. V) • 'l'he 

, ledger sheet 1how1 a deposit of $245.31 on Febl'll&r, 28th with a 
notation "6 d.&." opposite the entry (Ex. D). 

The ledger 1heet1 aleo show a deposit, on Febl'll&r, 19th, 
or $286.87, with a nota.tion •5 d.a."; and, under da.te of Febl'll&r., 
24.th, a charge of' $289.22 (Ex. D), a "return item'' or similar charge 
(R. 31}. On Febiuar;r 21st accused's personal check for $286.87 
was dishonored by- the Provident Savings Bank because of insufficient 
funds (Ex. Z). The protest fee on this check wa.1 $2.35, m&king a 
total of $289.22 (R. 59). On Febru&ry 28th there was ms.de a deposit 
of' $289.22, with a notation "6 da.~. The ledger sheet fu.rther show• 
a ch&rge on February (probably U&rch) 6, 1930, of $539.23 (~. D). 
This latter sum equars the total of these deposits of $245.31 and 
$289.22, plus a protest fee of $2.35 on each deposit (R. 57). 
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Under date of March 5, 1930, the auieta.nt aecretar,y 
a.nd treasurer or the Title Guarantee & Trli.st Company wrote ac
cused a letter to the effect that the personal checks Which ac
cused had been depositing to the credit of his company fund were 
being returned diehonored and that in the future such checka 
JIii.lat be certified (R. 43; Ex. RJ. Under date of March 31, 1930, 
two deposit• were made of $92.80 and $539.~, both marked "caah" 
(Ex. D). On April 2d. accused cashed a check against the fund. for 
,$432.0S (R. 48; Ex. T). On J.i,ril 30th a depoait was made to the 
credii of the 1'1nd of $432.03, ma.rked "cash" (Ex. D-&J. :Neither 
the withdrawal nor deposit of the $432.03 appears on the ba.nk 
statement for the month of April, bu.tin the charge and deposit 
column• or the statement in positions corresponding to the dates 
of April 2d. and. April 30th, there appear erasures (Ex. D-l) which 
were not made at the b&nk (R. 84). None of theae transaction, 
appear, in the council book (Ex. l), or in the check book other 
than· th&t under d&te of March 31st the depoai t of $92.60, made 
on that date, 11 added to the stub balance opposite check No. 1069 
(Ex. 21. 

On April 28, 1930, there was an onrdraft age.inst the fc.nd 
of $5.05 (Ex. D). Thia oTerdraft does not show on the ba.nk state
ment for April (Ex. D-ll, bu.t there is an erasure of a.n entr,y on 
that part of the statement where it would normal.17 appear. Thia 
erasure was not ma.de at the bank (R. 84.). 

Under date of April 30, 1930, there was deposited to the 
credit of the 1und $293.74 (Ell. D-a,M), bu.t this amount wa.a not 
taken up in the check book (Ex. 2). However, opposite the stub to 
check No. 1094, accused made the following entr,y: •Note: check 
for $69.Sl plus protest fees $2.65 making total of $72.46 deducted. 
by bank from statement. Amount taken up in 'cash on hand'• (R. 77). 
The a.mount of $72.46 is deducted from the stub balance under check 
No. 1094, and all subsequent balances in the check book are lined 
out and the new balM.ce in each cue is that of the lined out 
figu.rea, lea, $72.46 (Ex. 2). Neither the be.nk ledger sheets 
(Exa. D,D-&J for the period Ja.:rma.ry 21st to Ms;y 10th, nor the ba.nk: 
atatements (Exa. D-l,E) for the period April 12 to l.~ 14, 1930, 
contain~ entr,y relating to ~72.46. It mAY be noted that thia 
amount represents the difference between the alleged deposit of 
$Z66.20 shown by the forged entry in the pass book and. the actual 
deposit of ~293.74 on April 30th. 
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It was stipalated between the prosecution and the 
defense that until the beginning or the irregu.larities in the 
handling of hie com;pa.ny fund accused bore an excellent repa.tation 
(R. 104). Colonel Claude s. Fries, Captain Fra.nk E. Sh&r.pleu. 
and First. Lieutenant Richard R. Couroey, .all 12th Infantry, 
testified to accused's previou1 good reputation (R. lOG.107,108). 

4. As to Specification l, Charge I, the evidence, including 
the admissions and testimoey of accused, shows tha.t about April 30• 
1930, undoubtedly in contiml.ance of his long course of fraudulent 
appropriations and manipu.lationa, a.ccuaed wrongfu.11.y' took from his 
company iund, a.nd. applied to hia own personal use either by maldng 
up his previous shorts.ge or otherwise, the proceeds of the check 
for $424.60. The final shortage was not made good until a.f'ier the 
offense had. been revealed. by a.n investigation, and accused had been 
confronted. with the proof of his wrongdoing. He testified., in 
effect, that he did not intend to retain permanently' the money 
taken from the fund. .lasuming this testimony to be t1Ue, it does 
not create a valid defense to the offense of embezzlement as charged. 
The act of a custodian of such :funds in borrowing them for even 
temJ?orary personal use constitutes the offense of embezzlement. 
The frsu.d.ulent conversion, which is the essence of the offense of 
embezzlement, exists in such case despite the fact that accused 
may have intended. to retum the money (C.M. 167487, Nihoof; C.M. 
192128, Strickla.nd.} • 

The evidence as to Specification 2, Charge I, includine 
the e.d.m.issions a.nd testimony of accused, shows tha.t a.t a.bout the 
date alleged, at a. time when his fund. wa.s being audited by a superior 
officer charged with that duty, accused fa.lsely entered in the ba.nk 
pass book of his com;pa.ny fund the deposit entry reading, "~r. 16 
K$3GG.20", and. that this act wa.s done with intent to mislead. and 
deceive the officer cha.rged with the duty of auditing the fund as 
to the tru.e status thereof. The evidence fu.rther shows that this 
entry wa.s presented by accused. to the auditing officer and thus 
uttered. The entry, being in the nature of & receipt for money, 
might have operated to the prejudice of the ba.nk: as well as to the 
prejudice of the rightful owners of the fu.nd. The offenses of 
forgery and uttering, a.s charged, are su.fficiently proven. 

As to Specification 1, Charge II, the evidence shows that 
at about the date alleged accused falsely entered in the bs.nk pass 
book of his compa.rq fund the entry reading, "Apr. 16 K $366.20", 
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and in the check book an entry reading, "Deposited 4-l6/2JJ 366 20•. 
J..s noted above the entry in the pass book wa1 a forgery.- It is 
clear from accused's own testimony that these entries were made 
with fr~dulent intent and for the purPoae o~ concealing from his 
superiors the tl'tl.e ata.tus of the f'u.nd.. SU.ch deceitful conduct 
was manifestly unbecoming an officer and gentlems.n a.nd come, 
within the purview of the 95th Article of War. 

The evidence ahowa a, to Specification 2, Charge II, 
tha.t on or about April 16, 1930, while Major Frank L. Pu.rd.on, 
1.2.th Infantry, was engaged in a.ud.itb:ig the company fu.nd of which 
accused wa.a the law1ul cu.stodia.u, accused offic is.l.ly 1tated to him 
that the deposit of $366.20 had been made to the credit of the 
comp8.Il1' fund. The evidence, including the testimocy of accuud, 
shows that this statement W&s false, was known by accused to be 
false and was made with intent to deceive. Thia was also conduct 
such as is denounced by the provisions of the 95th .lrticle. of 'l'&r. 

J..s to Specification 3, Charge II, the evidence 1how1 that 
between the dates alleged various false entries and false erasures 
were made in the check book, p&al book a.nd monthl1 statements show
ing the status of the fund account with the Title Guarantee & Tl'tl.at 
Compaey, e.nd that theae entries and erasure, tended. to conceal the 
true condition of the account and withdrawals of :t'wld1 therefrom 
and tended to aecure mditor1' approva.11 of aocueed' 1 monthly ac
count,. There ia no direct evidence that accused made·the fal1e 
entriea or eraaur11, bu.t the circu.m.stancea, including hil aubatan
tiall.y uninterra.pted custody of the records, the nature of the 
entries and eraaures, and his general admiseion, of peculationa, 
leave no doubt that the entries and erasures in question were, in 
fact, made by him. It also appears that accused failed to record 
in his check book checks which he drew from time to time. • In view 
of all the circumstances heretofore det&iled, it cazmot be doubted 
that during the period embraced by this specification accused 
repeatedly drew money from his company iund and used it temporarily 
for his own purposes, in most cases making deposits to cover, 
sometimes with his own personal checks which were worthless, bll.t 
which for the time concealed the irregu.l&ritiea. Theee ma.nipu.la.
tions ot his :tund were essentially fraudulent and were clearly 
intended, as was charged, to conceal the tiue status of the f'wl4 
and to deceive the auditor,. Because ot the deliber&te frauds 
involved, accused.' s acts mst be chara.cterized as conduct unbe
coming an officer and gentleman within the meaning of the 95th 
Article of War. 
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5. Specification 1, Charge I, alleges that accused. did 
"feloniously take, ,teal and embezzle by traudulently conTerting 
to his own us7Tuncierecoring aupplied) the fund.a inTolnd. The 
word "ateal" was, no doubt, here used as meaning, according to 
its general signification, a wrong:fu.l ta.king or appropriation to 
one's own uae (see Webster's Dictionary), and not &a embracing 
the offense of larceey. The acts charged., as diatinga.ished trom 
legal conclusions or words of description, constitute embezslement 
and do not involve any trespass which ia ot the e11ence of' l&rce~. 
S'\lch being the case it cannot reasona.bly be said that e;n;y poasible 
ambigu.ity arising from the use of the word steal resulted. in 
actually plea.ding two ot:renaea. That accused and. hie cou.neel 
accepted the specification as alleging embezzlement and no other 
offense is apparent from the fact that they did not obJect to the 
form of the specification and qu.ite obviously conducted the defense 
on the theory th&t only embezzlement na cha.rged.. But eTen ueum
ing an error of dUl)lici ty in pleading, it is clear tha.t the sub-
1tantial right. of' accused could not ha.Te been, under the circum
atancee, inJu,rioua~ affected thereby (A.Y. 37}. 

By Speo1f'ioatieu 2, Charge I, it 11 alleged tha.t accused 
falaely made a.nd uttered. the entry deacribed, all in violation of' 
the 93d. Article ot l'ar. The uttering of a forged in1t:niment ii 
properly chargeable as a violation of the 96th Article of' War 
(Pa.re. 149 J and 152 c, M.C.M.) • .llthough the epecif'ication tlw.1 
charged t~diatinct otf'ensea, Tiolationa ot different Articles of 
War, it is apparent that the substa.ntial rights of accused were 
not injuriously affected thereby, f'or the def'enae proceeded with 
the trial without objection to the form of' the specification or to 
the evidence in support thereof. Both the forgery and uttering 
were clearly proven, and ad.mitted by accused. Since the offense of 
uttering ae charged a.nd proven amounted to a violation of the 96th 
Article of War, the deeigna.tion of a wrong Article wae not material 
(P&r. 28, u.c.M.; c.M. 191638, Giles; c.M. 147387, sya). 

By Specifications land 3, Charge II, a number of di1tinct 
a.ch consisting of ma.king false entries, erasu.res, etc., were 
alleged. Ina.sllllch as these specifications each involved cour1e1 
of conduct properly chargeable as violative of the 95th Article of 
War, neither speci!ic&tion is, in the opinion of the Board of Review, 
aubjeot to the criticism of duplicity in pleadizi.g. 

6. Du.ring the course of the trial the defense obJected to -
the teetimoey of' a.n officer concerning statements made by e.ccu1ed., 
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on the ground. that the witness officer hs.d acted as counsel for 
accused (R. 62,63). The testimo:cy related to statements made 
about MAy 17, 1930, and the of'ficer who testified. concerning them 

_·~1id not act as counsel for accused until subsequent to June 22, 
~~.;~930 •. The objection wae properly overro.led, for the testimo:cy of' 

an attorney ae to coilll!lllllications between him e.nd his client is 
privileged. only when the colIIIll.Ulications were made while the rela
tion of attorne:- and client exist~'(Par. 123 ~. 11.c.M.). 

7. The sentence in this ca1e involves forfeiture of all p~ 
and allowe.ncea. · Since the accused has m.ade restitution of the 
fund• embez&led a.nd. inasn:nch a.s the forfeiture would deprive him 
of all mean, of meeting hil nece11a.ry living expenses while aw&it
ing the result of tri&l, it is believed th&t this portion of the 
sentence should be remitted. 

a. The J.rm;y Register shows that accused waa born September 
28, 1890, and. has had. militar,y service aa follows: •corp. a.nd. 
,gt. Co. E, 31 Inf. Mich. N,G, 19 June 16 to 20 Jan. 17; 2 lt. 
Inf. Sec,, o.R,C. 15 Aug. 17; accepted 15 Aug. 17; active duty 
15 .Ang. l7J l lt, of Inf., u.s.A. 24 Aug, 18; accepted ll Sept. 
18; hon, di1. 23 Sept, 19.- l lt. of Inf. l July 20; accepted 10 
Sept. 20; capt, l Jul:, 20•. 

9. The court wa.1 lega.lly constituted., No errors injuriousi:, 
&!fecting the ,ubetantial right, of accused were committe<\ during 
the trial, In the opinion of the Board of Review, the record of 
trial 11 legally ,ufficient to aupport the findings a.nd. 1entence 
and. warrant, cont!rmation thereof, Di1mis1al ia mandatory- !or 
violation of the 95th Article of War, and 11 authorized for Tio~ 
tion of the 9Zd and 96th .&.rticie, of' War, 

, Ju.dge-.ldvocate, 

, Judge Advocate, 

, Judge Advocate. 
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