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In the Office of '.lbe Judge .Advocate General 
Washington., D. c. (l) 

Board of Review 
CM 220455 

p.;,~ 4 ,: 1942 

UNITED STATES ) 1ST ARMORED DIVISION 

v. 
) 

. ) . Trial by G. c. M., convene'° at 
) Fort Knox, Kentucky, Februa. J · 

Technician 5th Grade HIIARY ) 24~ 1942. Confinement for s.Lx 
M. KENNEDY (15042345), Bat- ) ( 6 J months and forfeiture ot 
tecy B, 68th .Armored Field ) twenty-six dollars ($26) per 
Artillery Battalion. ) month for like period. Fort 

) Knox, Kentucky. 

OPINION of the BOARD OF REVIEW 
HOOVER, VAN BENSCHOTEN and KOTRICH, Judge Advocates. 

l. The record of trl al in the case. of the soldier named above 
has been examined in the Office of The Judge Advocate General and 
there found legally insufficient to support the findings and sen
tence. The record has nOlf been examined by the Board of Review and 
the Board submits this, its opinion, to The Judge Actvocate. General. 

2. Accused was tried upon the following Charge and 'Specifi
cationa 

CHARGE: Violation of the 84th Article of War. 

Specifications In that Technician 5th Grade 
Hilary M. Kennedy, Battery "B", 68th Annored 
Field Artillery Battalion, did, at Hardinsburg, 
Kentucky, on or about February 5, 1942, unlaw
fully sell to Marvin Beard., Jr., of Hardinsburg., 

·Kentucky, a .45 caliber automatic pistol., Serial 
Number 390179, of the value of $26.42, issued 
for use in the military service of the United 
States. 

He pleaded not guilty to the Charge and. Specification. He was found 
guilty'of the Specification except the word "sell", substituting there
for the words "dispose of by pawning", of the excepted 1VOrds, not guilty., 
of the substituted words., guilty, and guilty of the Charge. No evidence 
of previous convictions was introduced. He was sentenced to confinement 
at hard labor for six months and forfeitures of $26 per month for a like 
period. The reviewing authorlty approved the sentence and directed its 
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execution. The proceedings were published in General Court-Martial 
Orders No. 21, He~quarters 1st Armored Di:v:ision, March 14, 1942. 

J. The only question requiring consideration is one as to the 
legal sufficiency of tm .finding, by exceptions am. substitutions, 
that accused unlawfully disposed of the pistol described in the Speci
!ication by "pawning" it. He was charged ldth having unlawfully "sold" 
the pistol. The .finding in question was not legally authorized. It 
has been repeatedly held that the of.tenses of unlawful sale and un
lawful or 'Wrong!ul disposition by p8.lming are distinct and that the 
act of pawning is not included in the act of sale. The offense o! 
unla;wi'ul pall?ling as .found by the court was not a ·lesser of.tense in
cluded in the o!fense o! unlmd'ul sale as charged. (CM 201596, Sigler; 
CM l87ll.4, Portner; CM 153494, O'Connor; CM 152724, Qualls; CM 152725, 
Bashaw; CM 151689, Lightner; Clil 143535, Thomas; CM 143500, Avala; · 
CM 138679, Frisbie) 

4. In the opinion of tm Board of Review the record of trial is 
legal:cy insufficient to support tb3 findings of guilty and tba sen
tence. 

~ , Judge Advocate. 

(~~~ Jooge Advocate. 

~--------~,,..=------~------------'' Judge Advocate. 
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WAR DEPART",:.'.ENT 
(3)Services of Supply 

In the Office of The Judge Advocate General. 
Washington., D. c. 

SPJGH 
CM 220483 

2 

UNITED STATESv') 
' ) 

Ill ARMY CORPS 

v. 

Private ERNEST r:. JOHNSON 
(6145709), Special Weapons 
Troop, 2nd Cavalry. 

) 
) 
) 
) 
) 

Trial by G.C.1I., convened at 
Phoenix., Arizona., February 2., 
1942•. Dishonorable discharge 
and confinement for five (5) 
years. Federal Correctional 
Institution, Englewood, Colorado. 

HOLDING by the BOARD OF REVIEIT 
HILL., CRF..SSON and HALE, Judge Advocates. 

1. The record of trial in the case of the soldier named 
above has been examined by the Board of Revie,.,. 

2. The accused was tried upon the following Charge and 
Specification: 

CHARGE: Violation of the .96th Article of War. 

Specification: In that Private Ernest w. Johnson, 
Special Weapons Troop., 2nd Cavalry, on or about 
January 4, 1942, did., at Papaeo Park., Phoenix, 
Arizona., unlawfully., willfully and feloniously 
request Private Joe E. Lahman, Special Weapons 
Troop, 2nd Cavalry., to shoot him, the said Pri
vate Johnson, with a .45 caliber pistol; and a 
a result of said request, and at the instance 
of the said Private Johnson, the said Private 
Lahman did shoot the said Private Johnson in 
the uppE:r left arm with a .4.5' caliber pistol. 

He pleaded not gullty to and was found gullty of the Charge and 
its Specification. He was sentenced to dishonorable discharge, 
for.t'eiture of all pay and allowances due or to become due., and 
confinemen~ at hard labor for five years. The reviewing authority 
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approved.the sentence, designated the Federal Correctional In

stitution, Englewood, Colorado, as the place of confinement, 

and forwarded the record of trial ror action under Article of 

War ,oi. 


The accused and Lahman (CM 220481), though charged 

separately, were tried jointly and two records of'trial were 

prepared. 


3. The only question requiring consideration is the desig

nation or a Federal correctional institution as the place or con

.f'inement • 


. Confinement in a Federal correctional institution or re
.f'ormatory is not authorized under.the letter dated February 26, 
1941 (AG 253 (2-6-4l)E), from The Adjutant General to all Connnand
ing Generals, subject: "Instructions to reviewing authorities re
garding the designation ·or institutions ror military prisoners to 
be confined in'a Federal penal or correctional institution", except 
in a case where confinement in a penitentiary is authorized by law 
(CY 220093, Unckel). 

The Speci.f'ication .f'alls short of alleging mayhem because 
it does not allege the _infliction of such "a hurt of any part of a 
man's body whereby he is rendered less able in .f'ighting, either to 

· defend ~elf or to annoy his adversary'', as mayhem is defined by 
Bishop in his New Criminal Law (vol. 2, sec. 1001) • Nor does the 
proof of a superficial nesh wound, which required only cleansing 
with iodine and the application of a dressing at the dispensary, 
show that an injury sufficiently serious to be defined as mayhem 
was in fact committed. · 

The act alleged under Article of War 96 is not one recog
nized as an offense of a civil nature and so punishable by peni
tentiary confinement for more than one year by some statute of the 
United States of general application within the United States, ex
cepting section 289, Penal Code o.f' the United States, or by law of 
the District of Columbia. Eve~ if the act cou1d be considered as 
an attempt to co!Il!llit mayhem, the confinement therefor authorized 
under section 103, title 22, Code of the District of Columbia (1940) 
is for not more than one year. 

In the opinion of the Board of Review, confinement 1n a 

-2
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penitentiary or Federal correctional institution is not author
ized in this case. 

4. For the reasons stated, the Board of Review }1olds the 
record of trial legally sufficient to support only so nn.ich of 
the sentence as involves dishonorable discharge, forfeiture of 

· 	all pay and allowances due or to· become due, and confinement at 
hard labor for five 'years in a place other than a penitentiary, 
Federal correctional instit~tion or reformatory. 

~ ~: '',l-(__C. .~. , ,, Judge Advocate. 
\ ( 

~W~~Judge Advocate. 
/ 

... 3. 





WAR DEPART'mENT 
. Services of Supply 


In the Office of The Judge Advocate General. 
 (7)
'Washington, D. c. 

SPJGH 
CM 2205].8 

UNITED S T A T E S ) ICELAND BASE COMMA.ND 

) 


v. ) Trial by G.C.M., convened at 
) Camp Pershing, Iceland, ne~ 


Pharmacist's Mate Third· ) cember 2Z 1941, and Janua.r.r 

Class WILLIAM C. QUIGLEY ) 22, 1942. Dishonorable dis- ,

(3820176), U.S. Navy, ) charge and confinement for 

Headquarters Company, ) five (5) years. DiscipJ.inar.1

Third Battalion, 6th ) Barracks. 

Marines (Rein), First ) 

V.arine Br~gade (Prov). ) 


OPINION of the BOARD OF REVIEW 
HILL, CRESSON and HALE, Judge Advocates. 

l. The record of trial in the case of the soldier named 

above, which has bee??- examined in the Office of The Judge td

vocate General and there found legally insufficient to support 

the findings and sentence in part, has been examined by the 

Board of Review, and the Board submits this, its opinion, to 

The Judge Advocate General. · 


2. The accused pleaded not guilty to and was found guilty 

of all-Specifications and the Charge. He was sentenced to dis

honorable discharge, forfeiture of all pay and allowances due 

or to become due, and confinement at hard labor for five years. 

The reviewing authority approved the sentence, ordered its ex

. ecution but suspended the dishonorable discharge, and designated 
the United States Disciplinary Barracks, Fort Leavenworth, Kansas, 
as the place of confinement. The result of his trial was pub

. lished in General Court-Martial Orders No. 10, Headquarters Iceland 
Base Collllllalld, dated February 27, 1942. 

3. The only question necessary to be considered is the legal 
sufficiency of the record of trial to support the finding of guilty 
of Specification 1, allegine, in substance, that accused, on Novem
ber 5, 1941, in Reykjavik, Iceland, married Hildur Ingibjorg Ga.d
laugodottir while married to Ann Margaret Quigley, 'Who was then. 
alive. · 

http:COMMA.ND
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4. The marriage or accused to Hildur Ingibjorg Gud
laugo'tlottir on November 5, 1941, is established by the 
certificate of marriage introduced by the prosecution under 
stipulation with the defense (R. 4; Ex. 1). 

The only competent testimony bearing upon the marltaJ. 
status of the accused on November 5, 1941, is the unsworn state
ment of.the accused, setting forth in.part 

nAt the time I married here in Iceland I knew 
that the annulment proceedings were in progress in 
the case of my marriage at home. I was not trying 
to take advantage of my present wife, as I felt 
that the ·annulment would go through. * * *•n (R. 6.)" 

There is no competent proof that accused was ever married to Ann 
Margaret Quigley or tha't the unnamed person against whom he stated 
he had started annulment proceedings ms alive and married to him 
on November 5, 1941. 

5. Bigamy is defined as follows: 

nBigamy is will.fully and knowingly contracting 

a second marriage where the c9ntracting party knows 

that the first marriage is still subsisting; also 

the state or a man who has two wives or of a woman 

Tlho has two husbands, living at the same time.n 

(10 C.J.S. 359.) 


nThe cr:tminal offense o.f will.fully and know

ingly contracting·a second marriage (or going 

through--the form of a second marriage) while the 

first marriage, to the knowledge of the offender, 

is still subsisting and undis_solved. * * *•n 

(Black's Law Dictionary,_ Third Edition, p. 215~) 


nThe state or a 'man vmo has two wives, or of 

a woman vmo has two husbands, living at _the s.ame 

time." (Bouvier's Law Dictionary, Rawle's Third 

Revision, vol. 1, p.' 343.) 


"Whoever, having a husband or wife living, 

. marries another shall be deemed guilty of bigamy, 

***•"(Sec. 171, title 6, D.c. Code.) · 


-2
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6. In the opinion of the Board of Review·, the record of 
trial, in the -absence of competent proof that accused married 
Ann Margaret Quigley and that she was alive and undivorced on 
November 5, 1941, fails to establish the essential elements of 
the offense of bigamy. 

7. The aggregate maximum punishment under Specifications 
2 and 3 of the Charge - breach of restriction - is confinement 
at hard labor for two months and forfeiture of two-thirds pay 
per month for a like period. 

8. For the reasons stated, the Board of Review is of the 
opinion that the record of trial is not legally sufficient to 
support the finding of guilty of Specification 1 of the Charge, 
but is legally sufficient to support the findings of guilty of 
Specifications 2 and 3 of the Charge, and of the Charge, and 
legally sufficient to support only so m,uch of the sentence as 
involves confinement at hard labor for two months and for

., feiture of two-thirds pay per month for a like period. 

/~ ~ . 
~ s;=""'I Judge Advocate. 

,b~ f)~~, Judge Advocate • 
. ~ 

____,_(0n...;;.;.·....;;1;;.;e..;.a..;.v..;.e"")____., Judge Advocate. 
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WAR DEPARTllENT ·cu).Services or Supply 
In the Office of The Judge Advocate General. 

Washington, D~ c. · · 

Board of Review 
CM 220604 

APR ·T 1942I 
UNITED STAT ES) FORT KNOX, KENTUCKY. 

). 
v. ) Trial by G.C.M., convened at 

) Fort Knox, Kentucky, March 12, 
Private JOEN M. AfITROBUS ) 1942. Dishonorable discharge 
(15057434), 1550th Ser ) and confinement for three (.3) 
vice Unit, Detachment ) years. Reformatory~ 
Medical Section, Fort ) 
Knox, Ken\ucky. ) 

HOLDING by the BOARD OF REVIEW 

HILL, ~ON and HA.IE, Judge Ad~ocates. 


l. The record or tria11n the case o! the soldier named 
abo~ has been examined by the Board of Review•. 

2. The accused was tried upon the _following Charge· and 
Specifications: 

CHARGE: Violation of the 9.3I)i. .Article of War. 

Specif;cation l: In that Private John Antrobus, 1550th 
Servi~e Unit, Detachment Medical Section, did, at 
Ft.• ..Knt>x; E)'. on or about· uan 8, 1942 in con
junction with Pvt. lcl Robert Hancock, commit the 
crim3 or sodomy, by feloniously and against the 
order of nature having ·carna1 connection with him 
by way of the mouth. 

Specification 21 In that Private John Antrobus, 1550th 
Service Unit, Detachment Medical Section, did, at 
Ft. Knox, Ry. on or about Jan. 1.3, 1942 in con
junction nth Pvt~ lcl Robert Hancock and Pvt. 
Wallace Jackson, commit the crime of sodOiey", by 
feloniously and against the order of nature having 
carnal connection with them by way of the mouth •. 



(12) 


Specification 3: In that Private John Antrobus, 

1550th Service Unit, Detachment Hedical 

Section, did, at Ft. Knox, Ky. on or about 

Ja.,. 21, 1942 in conjunction with Pvt. lcl 

Robert Hancock and Pvt. William Svendsen, 

commit the crime of sodoey, by feloniously 

and against the order of nature having carnal 

connection with them by wey of the mouth. 


The accused pleaded not guilty to and was found guilty of all 
Specifications and the Charge. He was sentenced to be dishonor
ably discharged, to forfeit all pay and allowances due or to be
come due, and to be confined at hard labor for three years. The 
reviewing authority approved the sentence, designated the Federal 
Reformatory, Chillicothe, Ohio, as the place of confinement, and 
forwarded the record of trial for action under Article of War 5o!. 

3. Tne evidence for the prosecution may be swmnarized as 
follo..,.-s: 

The accused was on duty in the Armored Force Reception 
Traininc Center Dispensary at Fort IC.,ox. Privates· Hancock, Jack
son, and Svendsen, with ,mom he is accused of ccmrnitting sodomy, 
were on duty at the 1st Armored Regiment Dispensary, Fort Knox 
(R. 6). The accused bcc.:lI!le acquainted with Privates Hancock and 
Jackson in the fall of 1941 and with Private Svendsen in January 
1942 (R. 8, 17, 25). They had visited each other at one or the 
other dispensary two or three times in January (R. 8, 12; 13, 18, 
26). 

Captain Davison, the commanding officer of the.accused, 
testified that after warning him that aeything he said might be 
used again.st him (R. ?), he confessed that on two or three oc
casions in January he had committed acts of sodorey- ~1th Privates 
Hancock, Jackson, and Svendsen from the 1st Armored Regiment 
l:~edical. Detachment at the 1st Armored Regiment Medical Dispensary 
(R. 6, 31-33), asserted that they had asked to see a couple of 
rings accused was wearing, and after obtaining possession of them 
they had refused to return them and had threatened accused with 
exposure if he tried to make· any trouble (R. 6) •.Captain· Davison 
stated that he found the larger of the two rings in the possession 
of Private Svendsen, who claimed the accused had given it to him, 
and the smaller rine in the possession of Private Hancock, who said 
he had paid the accused ~4 for it {R. 6-?, 30; Exs. A, B). 

- 2 
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A statement purporting to be a full confession, dated 

January 30th, was received fa evidence (Ex. C) upon the admission 

of the accused that he had signed a paper without readine it 

thoroughly, though the accused was not sure that he.had ever seen 

the offered statement, nor whether the signature thereon was 

actually his (R. 24., 33, 35-37). Captain BrOYm, investigating 

officer in relatiqn to a charge against Private Svendsen, tes

tified that.the accused admitted the commissiQn of sodomy with 

Privates Hancock, Jackson, and Svendsen on three occasions (R. 

33). Neither.of these confessions was properly admissible. 

The former, because it was not proven to have been signed by 

the accused, nor read by or to him, nor that he was warned of 

his rights prior to his signing it (if indeed he did sign it). 


· 'lhe latter, because there was no showing that the confession 
was voluntary in that there is no proof that the accused had 
been warned before confessing to his military superior, Captain 
Br~ (R. 34). 

The prosecution called as its other witnesses the 

three soldiers vd.th vlhom the accused is charged with committing 

sodomy. They testified to a few visits with the accused either 

at his dispensary, or at theirs (R. 8, 12-13, 18), on which oc

casions they went into the furnace room of the dispensary in

volved because they could smoke there (R. 8, 19). Catechized 

concerning their personal relations with accused, they denied 

aey- irregularity therein, rut two of them admitted having. heard 

that the accused had comni.tted acts of homosexuality (R. 8-12, 

17, 20, 2J). The record also reveals that a couple of rings 

belonging to the accused -were found in the possession of these 

soldiers (R. 6-9, 13-15, 20-21, 24-25). 


The above constitutes the only testimony tending to 
furnish any corroboration of ~he confession made to Captain 
Davis on., but it obviously does not touch the corpus delicti 
further than to establish the statenent in accused's confession 
that he was in the dispensary furnace rooms l'lith the three soldiers 
with 'Whom he is charged l'lith committing sodontV (R. 6). 

4. The question of the sufficiency of proof of the ~ 


delicti is discussed at length in the Mallon case (CM 202213) and 

in the Alexander case (CM 210693). In its opinion in the Mallon 

case (Dig. Ops. J.An 1912-JO, Supp. VII, sec. 1292 !. (2)), the 

Board thus stated the rule 1 


-3
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"The general rule * * * is that the corpus 

delicti need not be proved aliunde the confession 

beyond a reasonable doubt or by a preponderance o! 

evidence or at all, but that so::ne evidence cor

roborative of the confession must be produced and 

such evidence must touch the corpus delicti." 


'·I 

That rule wa.s quoted "1'1:1.th approval in the.Alexander case. 

5. In the opinion of the Board of. Review, the record contains 
no evidence, either direct or circumstantial, other than that of 
the confession itsel!, that the off~nse was probably committed, 
and there is no other proof of the corpus delicti (par. 11.4 !, 
M.C.M., 1928). · 

\ 6. The Board of Review, accordingly, holds the record of 
trial legally insufficient to support the findings of guilty and 
the sentence. 

-4
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WAR DEPARTl:ENT 
Services of Supply (15) 

In the Office of The Judge Advocate General. 
Washington, D. C. 

SPJGH 
CM 220642 

•:· ~; 1 1 l9'ti ~.... 
UNITED S T A T E S 	 ) 2nd INFANTRY DIVISION 

) 
v. 	 Trial by G.c.u•., convened at/~ Fort Sam Houston., Texas, Febru

Second Lieutenant WILSON ) ary 27, 1942. Dismissal. 
J. SMITH (0-312090), 9th ) 
Infantry. ) 

--·---·- 
OPINION of the BOA.."ID OF REVIEVf 


HILL, CRESSON and HALE, Judge Advocates. 


1. The record of trial in the case of the officer named 
above has been examined by the Board of Review and the Board 
submits this., its opinion., to The Judge Advocate General. , 

2. The accused was tried upon the following Charge and 
Specifications: 

CHARGE: Violation of the 95th Article of War. 

Specification 1: In that Second Lieutenant Wilson J. 
Smith, Ninth Infantry, Fort Sam Houston, Texas, 
bein$ indebted to the Officers' Mess., Fort Sam 
Houston, Texas·, in the sum of $68.JO for mess 
bills., merchandise and dues, which. .amount became· 
due and payable on November 10., 1941, did, at 
Fort Sam Houston, Texas, from November 10, 1941, 
to January 28., 1942, dishonorably fail and neglect 
to pay said debt. 

Specification 2: In that Second Lieutenant Wilson J. 
Smith, Ninth Infantry, Fort Sam Houston., Texas, 

· being indebted to the Officers' Mess, Fort Sam 
Houston, Texas, in the sum of $40.95 for pur-. 
chases in the month of November, 1941, and which 
amount became due and payable on December 10, 1941, 
did, at Fort Sam Houston, Texas, from December 10., 
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1941, to January 28, 1942, dishonorably fail and 
neglect to pay said debt. 

Specification .3: In that Second Lieutenant Wilson J. 
Smith, Ninth Infantry, Fort Sam Houston, Texas, 
bei~g indebted to the Officers• Mess, Fort Sam 
Houston, Texas, in the sum of $28 •.39 for pur
chases in the month of December, 1941, and which 
amount became due and payable on January 10, 1942, 
to January 28, 1942, dishonorably fail and neglect 
to pay said debt. 

Specification 4: In that Second Lieutenant Wilson J. 
_ S:nith, Ninth Infantry, did, at Fort Sam Houston, 

Texas, on or about January 2.3, 1942, conduct him
self in a manner unbecoming an officer and gentle
man by using abusive and threatening language toward 
Tony Rodriguez, employee of the Officers' Mess, Fort 
Sam Houston, Texas, by saying to him "Get away from 
here before I grab you by the neck11 , and "Son of a 
bitch bastard" or ,rords to that effect. 

Specification 5: In that Second Lieutenant Wilson J. 
Smith, .Ninth Infantry, did, at Fort Sam Houston, 
Texas, on or about January 2.3, 1942, conduct him
self in a manner unbecoming an of£icer and gentle
man by using abusive and threatening language toward 
Oscar Tatum, employee of the.Officers' Mess, Fort 

· Sam Houston, Texas, by yelling at him 11 God damn you, 
I don It want any trouble out of you11 , or "ROrds to 
that effect. 

Specification 6: In t~t Second Lieutenant Wilson J. 
Smith, Ninth Infantry, did, at Fort Sam Houston, 
Texas, on or about January 23, 1942, conduct him
self in a manner unbecoming an officer and gentle
man by attempting to ov~rturn a display case in the 
Officers' Mess, Fort Sam Houston, Texas. 

Specification 7: In that Second Lieutenant Wilson.J. 
Smith, ninth Infantry, did, at Fort Sam Houston, 
Texas, on or about January 2.3, 1942, conduct him
self in a manner unbecoming an officer and gentle
man by wrongfully tald.ng and carrying away charge 
slips of the Officers' Uess, Fort Sam Houston, Texas, 

- 2 
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same being the prope~ty of the Officers' Mess, 
Fort Sam Houston, Texas. 

Specification 8: In that Second Lieutenant Wilson J. 
Smith, Ninth Infantry, did,. at Fort Sam Houston, 
Texas., on or about January 23, 1942, wrongfully 
and unlawfully attempt to deceive the agent and 
representative of the Officers' Mess, Fort Sam 
Houston, Texas, on~ Tony Rodriguez, by signing 
the name of Lt. Fred w. Schweikhard to a chit 
and by means of such deception did attempt to 
secure delivery to himself of valuable goods, 
by representing himself as Lt. Fred w. Schweik
hard. 

Specification 9: In that Second Lieutenant Wilson J. 
Smith, Ninth Infantry, having on or about June 
10, 1941, become indebted to the Federal Services 
Finance Corporation: of Washington, n.c. in the sum 
of One Hundred and Fifty Dollars, ($150.00), for a 
loan, and.in which transaction he signed a contract 
promising to pay back the loan in ten payments o~ 
Fifteen Dollars ($15.00), each, the first payment 
to be made on August 2, 1941, and has without due 
cause at Fort Sam Houston, Texas, on or about Au.:.<'.Tllst 
2, 1941, September 2, 1941, October 2, 1941, Novem
ber 2, 1941, December 2, 1941, and January 2, 1942, 
·dishonorably failed to keep said promise. 

Accused pleaded not guilty to the Charge and its nine Specifications. 
He was found guilty of the Charge and all Specifications except the 
words, 11by r'epresenting himself as Lt. Fred Vf. Schweikhard", of 
Specificati-0n 8. He was sentenced to .be dismissed the service. The 
reviewing authority approved the sentence and forwarded ~he record of 
trial for action under the 48th Article of War. 

3. The evidence with respect to four specifications, alleging 
dishonorable failure to pay four debts, is substantially as foD:ows: 

a. Specification l - Accused was indebted on November 1, 
1941, to the 9fficers' 'Mess, fort Sam Houston, Texas, in the amount 
of $68.JO, for dues and for merchandise furnished during the month 
of October 1941. On November 10, 1941, that bill became delinquent 
and a letter was written accused. On November 20, 1941, an official 
letter 'Was written·accused. About November 24th, accused stated to 
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the Mess Officer that he was having difficulty in getting more 
. money from his parents but would try to get some money and would 

pay the bill in a few days (R. 9). 

b. Specification 2 - On December l, 1941, the indebted
ness of accused to the Officers• Mess was $109.26, an increase of 
$40.96 during November (R. 17). 

c. Specification 3 - On January l, 1942, the indebted
ness of accused to the Officers• Mess was $138.65, an increase of 
$29.39 during December to the date of his expulsion. 

About December ll or 12, 1941, the Commanding Officer 
notified accused in writing that he had been expelled from the 
Officers• Mess (R. ll). On the night of the day that letter was 
written, the Mess Officer personally informed accused that he had 
been expelled from the Mess. At that time the accused told the 
Mess Officer that if the mess and the council were going to act 
that way 11he wouldn't pay them the money he had in his pocket". 
Prior to that day the Mess Officer had ende·avored to assist ac
cused in securing a bank loan to take care of his mess bill and 
post exchange account (R. 11). 

The regular procedure in cases of failure to pay mess 

bills was followed in this case. \Vhen not paid by the 10th of 

the month, the member was notified by letter or phone reminding 

him to pay his account; on the 20th, a notice was sent through 

the Post Commander; credit of the member was thereby stopped;

and if that notice failed to bring payment, expulsion by order 

of the Post Cormna.nder followed (R. lJ). 


The credit of- accused was not stopped prior to December 
10th because of a desire to permi.t his use of the club to get 
necessities (R. 15). The accused was authorized by the Mess Of
ricer to attend with his wife a New Year's eve party as a guest, 
notwithstanding his expulsion (R. 19). The Mess Officer conceded 
that he had told the officer investigating those charges that he 
felt sure that the accused would take care of these bills, and 
that he was all right except that he was too.much of a good !el 

. low (R. 16). . 

"No payment was made by accused upon his Officers I Mess 
account from November 101 1941, to the date of trial February 27, 
1942 (R. lJ). . 
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d. Specification 9 ~ It was stipulated that accused in 
June 1941,-borrowed $150 from the Federal Services Finance Corpora
tion of Washington, D. c., to be repaid in monthly installments of 
$10 commencing Augtist 2, 1941; no payment was received until October 
16, 1941, when the Corporation received a check for $30, which was 
subsequently returned marked insufficient funds (R. 41). It was 
further stipulated that the °Corporation acknowledged on February 16, 
1942, receipt of a.check for· $15 and mailed accused a rewritten agree
ment bringing it up to date (R. 55). 

e. The accused testified with respect to these specifica

tions substantially as follows: 


(1) He is thirty years old. His only dependent is 

his wife. For tl).e year prior to his call to active duty on April 

14, 1941, his net income as a superintendent of dirt work on con

struction work had been approximately $6500 a year. He had no out

standing debts at that time except current accounts (R. 11). Since 

coming to Fort Sam Houston he had gotten into debt 11 by just living 

too high on the pay that I was getting and by borrowing money to 

pay off and trying to pay everybody and I couldn't get enough and 

I have just been robbing Peter to pay Paul** *11 (R. 52-53). 


Early in January., perha;s January 15th and before his ar
rest, accused submitted to his Battalion Commander a list of his debts 
and worked out with him a system of payment. A few days after the in
vestigation of these charges, accused submitted, upon request, to his 
regimental conunander., a list of his debts and a statement as to his 
plans for paying them (R. 77-78). ·As of January_26, 1942, the debts 
of accused included: Officers• Mess, $138.65; Post Exchange., $158.11; 
Federal.Services Finance Corporation, $1.50; Union State Bank, $200; 
National Bank of Fort Sam Houston, $293; Bexar County National Bank, 

·i100; Pincus Clothing Company, $37.25; Guarantee Shoe Store, $11.45; 
Frank Brothers., $19.10; Lautersteins., $55; and personal debts, $175; 
total., $1354.99 (R. 53) • 

· About February 5, 1942, accused submitted to his Regimental 
Commander a letter (R. 18)., stating that he had disposed.of his pay 
check for January by maldng the following,payments: National Bank of 
Fort Sam Houston, $40; Union State Bank, $40; Treasury of the United 
States, $1.7.43; Snow '\'lhite Laundry, $14.86; Federal Services Finance 
Corporation, $15; house rent, $40; a total payment of $167.29 (R. 56). 
He intended to use his complete salary, less $40 a month for house rent, 
in the payment of his debts. He could do this because he is now getting 
a little outside income (R. 57). 

-5

http:disposed.of


{20) 


The accused adl!li.tted upon cross-examination th.at he 
had paid nothing upon these obligations until charges were pre
ferred (R. 65), and explained, vdth respect to his failure to 
include the Officers' Mess or the Post Exchange in the partial 
payments which he made to his creditors, that he was under the 
impression that those obligations could not be paid upon a monthly 
basis except if the Finance Department would make the deductions 
from his check (R. 69). 

( 2) 'With respect to Specification 9, accused in 
February signed and returned to the Federal Services Finance 
Corporation the rewritten contract for the $150 loan, and paid 
$15 on account which brought his dealings with th.at Corporation 
entirely up to date. 

4. The Board of Review has held 

"Dishonorable neglect to pay debts is a viola
tion of A.W. 95. Neglect on the part of an officer 
to pay his debts promptly is not of itself sufficient 
grounds for charges against him. · Where the nonpay
ment amounts to dishonorable conduct, beca1.,.se ac
companied by such circumstances as fraud, deceit, or 
spe~ific promises of payment, it may properly be 
deemed to constitute an offense. Where the specifica
tion alleeed th.at accused, as an officer, failed and 
neglected to pay debts, and the proof does not show 
such conduct vrith reference to the debts as would con
stitute an offense, although some of the debts had been 
due for IJ10re than seven months, a finding of guilty can 
not be sustained. c. M. 121207 (1918) •" (Dig. Ops. 
JAG 1912-30, sec. 413.) 

"Neglect on the part of an officer to pay his debts 
promptly is not of itself sufficient ground for charges 
against him. Where the non-payment amounts to dishonor
able conduct, because accompanied by such circumstances 
as fraud, deceit or specific promises of payment, it may 
be properly deemed to constitute an offense." (CM 121152, 
Robertson; Dig. Ops. JAG 1912-30, sec~ 1494.) 

' 11 The record shows no false representations by the accused, 
nor a failure to pay, characterized by deceit, evasion, or 
dishonorable conduct. Neglect on the part of an officer 
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to pay his debts promptly is not of itself sufficient 
ground for charges against him. Inasmuch as this 
specification does not allege or t J:e evidence prove 
any circumstances a.~ounting to dishonorable conduct 
in the non-payment of this debt, the finding of [Uilty 
of specification 4, charge II, ·cannot be supported." 
(CM 123090, Hansbrough; Dig. Ops. JAG 1912-30, sec. 
1494.) 

"***While it is true that some of the dehts were 
long overdue and that accused did not always reply 
to demands for payment, there is nothing of sub
stantial weibht to indicate that he finally intended 
to avoid his obligations, or that he did not make 
reasonable efforts to discharge them. In such a case: 
it is believed that his acts were not proved be:Tond 
reasonable doubt to have been dishonorable within the 
I!leaning_of the 95th Article of War: or discreditable 
v;ithin the meanifl€ of the 96th Article of '.'[ar. 11 (CH 
217636, Nichols.) 

In listing instances of punishment for dishonorable neglect to 
discharge pecuniary obligations, Winthrop, in his Iiilita.t7 Law 
and Precedents (reprint, p. 715), states 

"In these cases, in t:eneral, the debt was contracted 
under false representations, or the failure to pay charac

_terized by deceit, evasion, false pro~J.ses, denial of in
debtedness, etc., and the neglect to discharge the obli
gation, at least in part, ·,,as continued for an uncons.cion
able period. Some such culpable and dishonorable circun
stances shoulcl. c:r.aracterize the transaction to rake it 
a proper basis for a military charce. A mere failure to 
settle a private debt, (which r.1ay be nore tl:e result of 
misfortune than of fault,) cannot of course properly be
come the subject of trial and punishment at military 
law. 11 

5. a. With respect to the.failure to pay installments due 
on AuQ.1st·2, 1941, and monthly thereafter on the 01.50 note to the. 
Federal Services Finance Corporation (Spec. 9), the accused in 
February 1942, refinanced the note with that Corporation, ma.de an 
initial pa~rment, and thereby brought that account up to date. 
There is no proof or sug6estion of false rE:presentations in the 
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contracting of the debt, nor of any deceit, ,evasion, false promise, 
denial of indebtedness, nor a neglect.for an unconscionable period 
in connection with the failure to pay the debt. 

·b. With respect to monthly- accounts due the Officers' 
I.less on November 10, 1941, December 10, 1941, and January 10, 1942, 
the only suggestion of conduct which v:ould bring the failure to pay 
within the principles cited in paragraph 4, supra, is the testi
mony of the lless Officer with respect to an alleged promise to 
settle the indebtedness, and the statement of accused to the Hess 
Officer ,men he orally informed accused of his expulsion fro:r:1 the 
}Jess. 

The I!.ess Officer made an affirmative reply to .the question 
whether in the latter part of November 1941, accused did "promise to 
pay the amount of $68 .3011 ( the amount due Nov. 1) • Doubt whether 
there was a specif:i.c promise on the part of accused to pay on a date 
certain is raised in the accompanying testimony of the Mess Officer 
to the effect that accused at that time told the Mess Officer that 
he i'la.S trying to get the money; that he had been getting some money 
from his parents, and was having difficulty in getting any more, and 
that he would try to get it to the Hess Officer in a fevr days; that 
he told the Mess Officer 11 he would have it in a fe-vr days 11 , and that 
"it ,·rould be paid in a fev{ days". · 

When the lii:ess Officer informed accused of his expulsion 
from the Mess, accused stated that if the mess and ·the council were 
going to act that vray "he wouldn't pay them the money he had in his 
pocket". There is nothing to show how much, if any, money accused 
had in his pocket with which to make any payment, or that the re
mark was anyt:b.ing more than a 11 smart" rejoinder to the action of the 
mess in depriving him of its privileges. 

c. The accused proposed to his Battalion CoI!lllla!lder, in 
January be1ore his arrest, a budget for the payment of his debts, 
a few days later submitted to his Regimental Connnander a list of 
debts with a plan for payment,on February S, 1942, submitted a re
port showing the paymm_\ of $167.29 to his creditors, and his sworn 
statement at the trial/that he intended to use his complete salary, 
less $40 a month for house rent, on paying his d~bts. . 

d. While it is true that accused was living upon the scale 
of his former income in civil life and beyond his Army pay, the record 

- 8 



(2J) 


shows no false representations, deceit, evasion, or dishonor
able conduct, and there is nothing of substantial weight in the 
record to indicate that he finally intended to avoid his obliga
tions. He applied $167.29 of his "salary'' as a second lieutenant 
for January 1942, in the payment of his obligations and stated at 
the trial his intent to use all'but $40 a month (for rent) of his 
pay to the discharge of his obligations. In view of all of the 
circumstances, it is believed that his acts were not proved be
yong a reasonable doubt to have been dishonorable within the mean
ing of the 95th Article of War or discreditable within the meaning 
of the 96th Article of War. · 

The Board of Review is,° accordingly, of the opinion 
that the record of trial is not legally sufficient to support the 
findings of guilty of Specifications 1, 2, 3 and 9 of the Charge. 

6. The evidence vdth respect to the offenses alleged to have· 
been committed at the Officers• Mess on the evening of January 23, 
~942 (Specs. 4, 5, 6, 7 and 8), is sub_stantially. as follows: 

The accused at about 10:JO p.m. (R. 31), came up to the 
liquor counter in the bar and asked a clerk, Rodriguez, for a pint 
of rye whiskey. Rodriguez replied that quarts only were avail 
able. Upon learning the price, $2.60, accused asked for a qua.rt. 
After telling accused that he would have to pay cash, Rodriguez 
handed accused a quart and found him signing the name of Lieutenant 
Schweikhard to the chit. Accused stated that he had permission from 
Lieutenant Schweikhard to sien Schweikhard's name. Rodriguez told 
accused that he would have to show some permission to sign that name 
before he could get the whl.skey. Accused then said, "The goddam son
of-a. bitch, you are ~oing to give me that liquor or I turn this case 
ffequor display cas!f over" (R. 22-24). 

Rodriguez then called Oscar Tatum, the head bartender, who 
came over. Accused told Tatum that he had permission to sign Schweik
hard•s name. When Tatum told accused that he must show· some author
ity to sien th.at name, the accused said, "What the hell are you talk
ing about?", grabbed the counter which contained the liquor "and it 
seemed he tried to turn it over" (R. 32). Tatum saw accused actually 
try to manhandle or push over the display case (R. 37). Accused 
followed Tatum back to the bar., stuck his finger in Tatum• s face 
and said, 11Goddam you, I don•t want any trouble out of you" (R. 32). 
The accused then took the white and yellow copy of the chit out of 
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the machine {R. 25, 27). The chits were in series of three, of 
which ttro came out of the machine, and the third (pink) goes 
dmm into a locked box {R. 36). When Rodriguez told accused he 
needed the chits, accused said, "You had better get wra.y from 
here before I grab you by the neck". After accused found out 
that Rodriguez needed something to identify the chits,, accused 
tore off the serial numbers of the white and of the yellow copy 
of the chit and handed the numbers to Rodriguez. The pink copy 
of chit A-9852, Exhibit A, and a part of the yellow copy (with 
the number from the white copy attached), Exhibit B, were re
ceived in evidence. The accused, prior to the time he was re
fused the liquor, offered no explanation as to why or whose name 
he was sivung (R. 25-.30). 

Second Lieutenant Fred H. Schweikhard never gave accused 
permission to sign his name to any document, nor to a chit at the 
Officers I l.!ess (R. 39). 

The accused testified that he left home about 8 p.m., 
visited with a friend and had three highballs, drove to the Of
ficers' :Mess at about 9:30 and went in by the rear door to the bar. 
He ordered a pint of Rewco Rye and started to count out the money 
for it. 111/hen informed that there was no rye in pints, accused aske 
for a quart and said that he v10uld sign a friend's name for it and 
pay the friend in the morning. After he sizned the friend's name, 
he was told that he could not do so unless Oscar approved. Oscar 
said that it.could not be done. Accused then asked for the chits, 
picked them up, and crumpled them in his pocket, walked over to th< 
bar, artd tried to get Oscar to let him have the liquor. 1'fuen they 
kept wanting the chits, accused told the:r:i that they· only needed ·.thE 
serial numbers as a record was in the box•. Accused tore off the 
name of a member of his company, Lieutenant Fred Schweikhard, vrhicl 
he had sisned, tore off and gave the serial numbers to the clerk, 
and threw the rest of the chits avray. Accused denied that he had 
attempted to deceive Rodriguez or said, or attempted to deceive 
Rodriguez into thinking, that his name was Schweikhard. He did noi 
think he was obtaining anything by false pretenses, knew· that the 
pink copy of the chit was in the machine and thoue;ht that he was 
-':,earing up only the sisnature on the original. He fully -realizes 
that what he had done was not exactly right, but that he had not 

. intenMonally clone anything wrong and ·was doing everyth:ine possibl, 
to straighten it out (R. 57-60). 
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Upon cross-c:x:a'nination accused admitted that he did not 
have permission to sien the nar.1e of Lieutenant Schweikhar<l to the 
chit but knew that he could take care of it with Lieutenant, Schweik
hard the next mornine (R. 73-74). 

It was stipulated that the Comrnanding Officer, 9th In
fantrJ, unqer date of October.18, 1941, and of October 28, 1941, 
had recom.~ended the promotion of accused to the grade of first 
lieutenant (R. 75-76). 

7. 	 "'Conduct unbecoming an officer and a 

gentleman' may thus be defined to be: 
Action or behaviour in an official capacity, 

1'{hich, in dishonoring or other.r.i..se disgracing 

the individual as an officer, seriously com

promises his cr.aracter and standing as a 

gentleman; Or action or behavious in an un

official or private capacity, 7.'hich, in dis

honoring or disgracing the. individual per

sonally as a gentleman, seriously conpromises 

his position as an officer and exhibits him 

as morally unworthy to remain a member of the 

honorable profession of arms. 11 (Winthrop 1Eili 

tary Lmv, reprint, 713 • ) 


a. The conduct shovm under Specifications 4 and 5 
abusive and threatening lant:,"Uage to tvro employees of the OfficElrs' 
L~ess - under Specification 6 - the attell'··+, to overturn the display 
case - and under Specification 7 - the removal of the charge sUps 
was not, in the opinion of the Board of Review, of a sufficiently 
serious and disgraceful nature to warrant a finding of guilty under 
the 95th Article of War. Those Specifications are, in substance, 
the component parts of a single transaction which might well have 
been charged as disorderly conduct in violation of Article of War 
96. 

In the opinion of the Board of Reviev,, the record is 
legally sufficient to support only so much of the findings of guilty 
under Specifications 4, 5, 6 and 7 as involves findings of guilty in 
violation of Article of War 96. 

b. With respect to the attempt to deceive the representa
tive of the mess by signing the name of Lieutenant Scm1eikhard to the 
chit (Specificati~n 8), the proof shows that accused did attenpt to 
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secure delivery to h~elf of the quart bottle of liquor by sign
ing Sclnveikhard's name to the chit and representing that he·had 
permission from that officer to sign that name. 

Lieutenant Schweikhard testified that he had never given 
accused permission so to sign his name and the accused admitted 
upon cross-examination that he did not have permission from Lieu
tenant Schweikhard to sign Schweikhard's name to the chit. Such 
conduct was an attenpt to secure property under false pretences 
and his statement of authority to sign the name was a deliberate 
falsehood made in aid of such an attemp~. 

In the opinion of the Board of Review, the conduct or 
accused 'With respect to Specification 8, dishonored and disgraced 
him personally and constituted an offense cognizable under the 
95th Article of War. 

8. The records of the Office of The Adjutant General (Re
serve Division) shmr his service as follows: 

Appointed Second Lieutenant, Infantry Reserve, 

October 9, 1933; reappointed October 9, 1938; ex

tended active duty, April 1.L., 1941. 


9. The court was legally constituted. No errors injuriously 
affecting the substantial rigkts of the accused were comm:t.tted dur
ing the trial. 

In the'opinion of the Board of Review, the record of trial 
is not legally sufficient to support the findings of guilty of Specifi 
cations 1, 2, 3 and 9 of the Charge; legally sufficient to support 
only so tIUch of the findings of guilty of the Charge and Specifications
4, 5, 6 and 7 of the Charge as involve findings of guilty, in violation 
of Article of War 96; legally sufficient to.support the'finding or 
guilty of Specification 8 of the Charge, and of the Charge, and the sen
tence, and warrants confirmation of the sentence. Dismissal is manda
tory upon conviction of violation of the 95th Article of 7[ar, and is 
authorized upon conviction of violation of the 96th Article or War•. 

-2~~:·1~. ~, Judge Advocate. 

~~~,64A.4::ct:k,.-c<'.'., Judge Advocate. 

f fSv:::r:-e,&Z> (<f: ~ , Judge Advocate. 
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Services of Sui,ply 

In the OCfice of The Judge ii.dvocate General 
1i.ashingtor:, D. c. (2?) 

SFJGX 
c;: 220643 

U N I T E D S T A T E S 	 ) l!INTii CuRl'S AEBA 
) 

v. 	 ) Trial by G. C. M., convened at 
) Fort hlason, California, February 

second Lieutenant REX B. ) 24, 1942. Dismissal. 
Ki!IGIIT (0-450314), Infantry. ) 

OPINION of the BOARD OF R.c.vBW 
HOOVER, VAN BEHSCHOTIQ-i and K-OTRICH, Judge Advcr.ates. 

1. The record of trial in the case of the officer named above 
has been examined by the Boa.rd of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused ?ras tried upon the following Charge and Specifi 
cation.s: 

CH.AEGE: Violation of the 95th Article of War. 

Specif'ication 1: In that Second Lieutenant Rex 
B. Kni£:;ht, Infantry, Arrey- of the United States, 

v1as at San Francisco, Ca:!.iforria, en or about 

J anua.ry 9, 1942, in a public place, to wit : 

Pa.npas Club, 333 0 1Farrell Street, San Francisco, 

California, drunk and disorderly while in uniform. 


Specification 2: In that Second Lieutenant P.ex B. 
Kn:icht, Infantry, Ar"r';V. of the United States, at 
San Francisco, California, on or about January 9, 
1942, in a public place, to wit: Pampas Club, 
333 0 1Farrell Street, Sa..11 Fra11cisco, California, 
did m.llfully and unlawfully dischart;e a service 
pistol. 

He pleaded not guilty to a11d was found guilty of the Charge and Si;eci
fications. He was sentenced to be "dismissed from the service". The 
reviewing r.uthority took action worded as follows: 11the sentence is 
approved but the execution thereof is suspended to await the pleasure 
of the President under and pursuant to A. w. 5111 • 
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3. The evidence may be summarized as follows: 

The accused, recently conunissioned, arrived at Fort Mason, 
California, about. December 1, 1941, on his way to service in the 
Philippine Islands, and remained at Fort Mason as a casual officer 
when the war broke out (R. 95). On January 8 and 9, 1942, he was 
living at the Richelieu Hotel in San Francisco, California, without 
duty other than to be on the post at Fort Mason daily between the 
hours of 9 a.m., and 4:30 p.m. (R. 97). At about 5 p.m., January 8, 
a young lady took him to her home as a diruier guest, following wr..ich 
she and accused went to a show (R. 100). Accused left the lady at 
her home at about ll p.m. (R. 101). With her permission he retained 
possession of her automobile (R. 100). At about 2 a.m., January: 9, 
he went in the car to the vicinity of the Pampas Club, a ntavern" or 
night club at 333 0 1Farrell Street, San Francisco (R. 13, 39). He 
was in uniform (R. 23, 44). He demanded admission to the Pampas Club 
for the purpose of getting·a "drink" (R. 14). Admission was refused 
with the statements that it 11was after hours" (R. 59) and that liquor 
was not sold to men in uniform after 10 p.m. Accused insisted on his 
admission and threatened that if he were not admitted he would get a · 
"squad of men and raid your place" (R. 14). He did not gain admission 
and left in the automobile, driving at a high speed, but returned in 
about ten minutes and parked the car across the street. He then ran 
tot he entrance of the tavern, wearing a -belt, holster and 1145" pistol. 
As he approached he drew the pistol, "pumped a shell" into the chamber, 
and demanded that the door be opened. The doorman and one of the pro
prietors of the tavern were a~ the door (R. 40, 65). Accused pressed 
the pistol against the doorman's abdomen and said, "If you don't open 
the door I will blow a hole through you11 • The door was opened i:Uld ac
cused "forced" the proprietor and the doorman into the tavern ahead of 
him. Inside.,. pointing the pistol at them, he 11forced" these two men, 
another proprietor and some customers "against the bar" (R. 16, 40). 
A city police inspector in plain clothes appeared at about this time, 
showed his badge to accused and attempted to quiet him, but accused 
thrust the pistol against the inspector•s "stomach", threatened him 
and ordered him to "line up" at the bar 'With the others (R. 41, 52). 
Some of the customers, ladies, left the room (R. 29). Exclaiming, 
"you· think I am fooling"., accused fired his pistol 11in the air" 
(R., 62), the bullet striking a wall near the ceiling of the room 
(R. "'2, 62). shortly thereafter accused started to return the pistol 
to the holster (R. 52). At this time military police; called by one 
of the proprietors (R. 17), seized accused and after some resistance 
secured the pistol. Accused ceased his i;-esistance as so~n, apparently., 
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as he recognized the .military police (R. 19, 20, 43; 53,· 6J)~ .One o£ 
the proprietors o! the Pampas Club .and .the doorman,. who saw accused 
at the time, testified that he was not armed lvhen he first sought ad
mission (R. 23, 48). The two proprietors and the police inspector 
testified that during the o~currences described accused appeared to 
be drunk (R.• 20, 55, 64). The. doorman testified that accused "didn •t 
stagger any too much" but had the odor o£ liquor on his breath and 
appeared to be under the influence of liquor (R~ 44, 46). One pro
prietor .testified that accused's face was flushed (R. 23) and that 
he seemed to be "crazy drunk" (R. 21). A chief petty officer of the 
Navy was in the tavern during the disturbance (R. 29). After his· 
seizure by the military police, "same time after 2" a.m., accused was 
taken to an office of the military police at the Presidio of San 
Francisco. After having been required to walk "a line" and after 
having been observed by an officer in charge, he was 'permitted to 
leave in the automobile for the.purpose of returning to his hotel. 
At this time a bruise or scratch on accused ts cheek was observed 
(R. 68, 117-120). 

The defense introduced evidence that on Jsnuary 7, 1942, the 
third o£ a series of three doses of triple typhoid.vaccine.was adminis
tered to accused (Def. Ex. A), and that on January 8, 1942, yellow 

· fever. vaccine was administered to him (Def. Ex.· B). · 
. . 

Accused testified that at about 6 p.m., January 8, before dinner 

at the home to which he had been invited, he had one Martini c09ktail 


. (R. 81). He did not have anything more to drink until about 10 p.m. 

(R. 82), at which time he· 118nt to a bar in san Francisco called the 
"Rainbow Roomfl, (R. 101). At this place, betl'een 10 and 12, he drank · 
two Scotch whiskies, of ordinaey size, with soda (R. 82, lOJ). Upon 
leaving the bar he drove about the streets for l.. fteen or twenty 
minutes. Upon passing the Pampas Club he notice~ a man entering who 
appeared to be a chief petty officer of the Navy. It occurred to ac
cused that he should •investigate the place, to find out what they 
were doing, if there were 8IJ.Y sailors in the place, and i£ they were 
serving drinks at that particular time of the morning•. ·He accord

.ingly parked his car and went to the Pempas Club (R. 82) • The door

man, with whom accused was acquainted, permitted him to enter by a 

side door (R. SJ). Within the tavern he observed a group o! people,· 

some o£ whom were talking loudly and in an argumentative manner. 

Same of them became engaged in •a fracas or a fight". Two of them, 

after watching accused, started tovrard. him. Accused retreated but 
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one of the men attempted to strike him. In self-defense accused struck 
back, knocld.ng one man down and knocld.ng the other to a sitting position. 
Accused drew his pistol and one of the proprietors of the tavern asked 
him to put it awey. Other men of the group continued to press toward ac
cused, however, and he turned frcm them and fired the pistol, taking care 
that no one would be injured. The police inspector addressed him but ac
cused was not satisfied as to his authority so told him to go back to 
the bar and stay there. The group of disorderly persons disappeared 
after the shot was fired, some going to the vicinity of the bar (R. 83
86, 95). Accused realized that he 11had done something that wasn't veey 
becoming to an officer" (R. 87) and returned the pistol to the holster. 
He then engaged in conversation with the "sailor" and at that point was 
seized from behind. As soon as he knew that the military police were 
intervening he ceas.ed. resistance (R. 87, 88). His memoey was yeey 
clear as to the events leading up to his arrival at the Pampas Club 
and as to the events following his departure (R. 105, 106, 114). He 
also believed that his memory was clear as to the events within the 
club (R. 115). He vrore the pistol and belt when he went with the 
young lady for dinner at her home. He removed the pistol at her home 
but "put it back on" when he left. He later removed the pistol and · 
left it in the car 'While he went to the show but on his return to 
the car again put it on and wore it l'<hen he went into the Rainbow 
Room (R. 116, 117). Upon being asked why he had worn the pistol to 
.dinner and to the bar he testified as follows z 

1'Ylhat else was I to do with it? I couldn it leave 

it back at the hotel,; I dicl~'t go back by the hotel, arxi 

I either had to go by the hotel and leave i~ there, or 


.leave it out here (Fort Mason), which would have left it 

open to theft by most any one at either place, and I 

usually wore it between the hotel and here when I was 

on duty here, and then proceed back to the hotel and take 

it off and put it away in the evening before I would go 

out." 


He did not have an opportunity to go to the hotel before going to dinner 
(R. 107). In December, 1940, following administration of a series of 

typhoid inoculations, accused developed a fever and went to bed. )To.ile 

in bed he drank some whisky. About forty-five minutes .later he became 

violent and was forcibly rest~ained by other men (R. 94). 
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Two medical o!ficers testified !or the defense that typhoid and 

yellow fever. inoculations sometimes bring about high fever and de

lirium (R. l.31., 1.32, 150)., and that mental delusions may result in 

either case or may follow administration of both inoculations with

in a short period (R. 132., 151)~. In response to hypothetical. ques

tions based on the evidence in this case, one of the medical officers 

testified that it was possible that at the time of the occurrences 

described accused was suffering f'rom delusions (R. 139, 140). This 

llitness also testified, however, that a delusion or this kind would 

"be a constant t.lling". (R. 143) which woul.d gradually develop and 

more gradually recede (R. 144). He.also testified that reactions 

fran yellow fever inoculations usually appear on the fifth day fol-. 

lowing the injection (R. 13, 147). The other medical officer testi 

fied-that he had observed patients."fiho had recovered from a npeak of 

delusion" .within an hour (R. 152). 


4. The evidence, including the testimony of accused, thus shows 
that at the place and time alleged in the Specifications accused was 
disorderly.Ylhile in uniform and that he 'Willfully and unlawfully dis
charged a service pistol. The defense contended that accused was not 
drunk but was suffering from a mental disturb~ce attributable to 
inoculations. It is conceded that accused drank an appreciable amount · 
o! intoxicating :l.iquor.duringthe evening preceding his disorderly con-. 
duct., and upon all the en.dance the Board of' Review has no doubt that 
JLCcused was in fact drunk and that his disorderly behavior wast~ 
result of his drunkenness. 'He was in uniform. His actions were o! 

· such indecorous and violent· character that they must be characterized 
as conduct unbecoming an officer and a gentleman 'Within the meaning of 
Article o! War 95. 

5. During the .examination of a witness for the defense the court 
sustained an.objection by the prosecution to a question calling for 
the w1 tness • testimony as to the reputation of accused !or "truth., 
honesty and integrityn (R. 125., l.26). Accused had already testified 
in contradiction of some of the evidence for the prosecution. No 
attempt at his impeachment had been made. 

The action o! the court was proper. The proffered testimocy 
was dedgned to bolster accused as a witness. The rule for courts
martial is that evidenc_e favorable to the general reputation or a 
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witness for truth and veracity may not be introduced unless he is 

impeached, and that mere contradiction of h~s testimony does not 

constitute impeachment for this purpose (CM 201997, Mellon; CM 202940, 

Riggs; CM 203036, Gemeke). · Paragraph 124£ of the Manual for Courts

Martial provides that after impeaching evidence has been introduced, 

evidence that a witness• reputation for truth and veracity is good 

may be used in rebuttal. 


Evidence of the good character of an accused is always admis

sible if pertinent to the ·issue of guilt or innocence. As stated 

in paragraph ll2!?.,- Manual for Courts-Martial, · 


n~~"* The accused may introduce evidence of his own 
good ·character, including evidence of his military record 
and standing in order to show the probability of his in
nocence, and if he does so the prosecution may introduce 
evidence in rebuttal. 

11If the accused talces. the stand as a ~tness, his 

reputation for truth and veracity may be shown. see 124 

(Impeachment). 11 


But the evidence here offered as to accused's reputation for truth, 

honesty and integrity had no bearing upon the probability of his in

nocence. The broad authority given to an accused to introduce evidence 

of his own good character to establish his innocence does not embrace 


•authority 	to bolster his credibility when he becones a witness. The 
provision of.the Manual above quoted to the effect that reputation for 
truth and veracity of an accused may be shown if he takes the stand as 
a witness contains an express reference to the rules of impeachment 
elsewhere appearing in the Manual and does not give an accused any 
exceptional status with respect to proof of his reputation for truth 
and veracity. Paragraph 120d of the Manual provides in this connection 
that: 	 - · 

11 -J:*l:· Upon taking the stand as a vdtness he (an ac
cused) occupies no exceptional status. The same 
rules as to the ·admissibility of evidence, privilege 
of the -witness, impeaching of his credit, etc • ., ldll 
apply to him as to any other witness." 

6. The reviewing authority, in his action upon the record, erred in 
attempting under ~ticle of liar 51 to suspend the execution of the 
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sentence to dismissal. As the .reviewing authority and as Corps Area 
commander he was wi~out a:uthority to confirm the sentence or order 
its execution under Article o£ War 48 (par. 88, M.C.M.). Only an au
thority competent under Article o£ War 48 to order the execution of 
a sentence to dismissal ot'an officer may take action under Article 
o£ 'War 51. The action o£ the reviewing authority, however, suggests 
a conviction on his part that the sentence to dismissal should be sus
pended. The record o£ trial has been treated as if it had been proper
ly forwarded for action by the President under Article o£ i'far 48. 

7. War Department. ~cords show that accused was 28 years o£ age 
at the time ot the commission ot the offenses. He entered upon active. 
duty as a second lieutenant o£ Infantry following his graduation from 
the Officers' Candidate School on November 7, 1941. 

s. The court was legally constituted. No errors injuriously af
fecting the substantial_rights o£ accused were committed during the 
trial. The record of trial is legally s-11.fficient to support the find
ings of guilty and the sentence and to warrant confirmation of ·the sen
tence. A sentence of dismissal is mandatory Ul)On conviction of vio
lation of Article o£ War 95. 

~~, Judge Advcicate. 

'---~/u~.n L;:i; :b Judge Advocate. 
-~0-/
-----,;-- . V,.O: ~£ , Judge Advocate. 

-?/ I : 
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1st Ind. 

Viar Department, J.A.G.o., AfR 14 ig~z . - To the Secretary of War. 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Rex B. K.'1ight (0-450314), Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings .am sentence and 
to warrant confirmation of the sentence. The disorderly conduct of ac
cused was highly indecorous but insofar as appears it was an isolated 
occurrence and did not demonstrate incapacity for future valuable serv
ice to the A.rm::!. The Commanding General, 32nd Division, has informally 
rec<Xlffiended that the sentence to dismissal be suspended or conunuted in 
order that the officer concerned may be available for field service 
vlith that division. The reviewing authority in his action upon the 
record of trial indicated his conviction that the dismissal should be 
suspended. I recamnend that the sentence be confirmed but that the 
execution thereof be suspended. 

3. Inclosed are the draft of a letter for your signature trans
mitting the record to the President for his action, and a form of 
Executive action designed to confirm the sentence but suspend the 
execution thereof. 

~c·~
}{,yron c. Cramer, 

ll'iajor General, 


The Judge Advocate General. 

3 	Incls. 

Incl. 1-Record of trial. 
Incl. 2-Draft of let. for 

· sig. Sec. of War. 

Incl• .3-Fonn·or Executive 


action. 


f, ,·· 
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WAR DEPARTMENT 
Services of Supply 

In the Office of The Judge Advocate General. 
(35)Washington., D.C. 

PJGH 
M 220672 

JUN 4 1942 

UNITED STATES ) GULF COAST AIR CORPS 

v. . ~/,
Lieutenant Colonel WILBUR ) 

TRAINING CENTER 

Trial by G.C.K., con-rened at . 
Randolph Field, Texas, February 

ERICKSON (0-17380), Air ) 19 e.nd 20, 1942. Diamiaaal. 
Corps. ) 

OPINION of the BOARD OF REVIEW 
HILL, CRESSON and LIPSCOMB, Judge Advocates. 

1. The Board of Review has examined the record of trial in 
the case of the officer na.m.eda.bove a.nd submits this, its opinion, 
to The Judge .Advocate General. 

2. The accused was tried upon the following Charge and 
Speciticationa, 

CHARGE, Violation of the 95th Article of war. 

Specification ls In that Lieutenant c~lonel (then 
Major) Wilbur Erickson, Air Corps, having re
ceived a lawful command from Lieutenant Colonel 
(then Major) Frederick w. ott., .Air Corps, his 
superior officer who was then in the execution 
of his office, to retrain from . "hedge-hopping", 
did., 'While enroute by plane from El Pa.so, Texas, 
to Lordsburg., New Mexico, on or about January 
26, 1942., wilfully disobey the same. 

Specification 2a In that Lieutenant Colonel (then 
Major)"Wilbur Erickson, .Air Corps, was, at 
Lordsburg, New ~exico, on or a.bout January 26., 
1942, found drunk while on duty as pilot and 
flight commander. 
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Specification 31 In that IJ.eutenant Colonel {then 

Major) Wilbur Erickson, Air Corps, was, at 

Randolph Field, Texas, on or about December 

18th, 1941, found drunk while on duty as 

squadron commander. 


Specification 41 In that Lieutenant Colonel {then 
Major) Wilbur Erickson, Air Corps, did, at 
Randolph Field, Texas, on or about December 
18th, 1941, abuse the perquisites of his rank 
by behaving boisterously and obstreperously in 
the presence of enlisted men and civilian em
ploy~es of the United States. 

The motion of defense to strike figures "95" and substitute "96" 
in the Charge was denied. The accused pleaded not guilty to the 
Charge and all Specifications. He was found guilty of all Speci
i"ications. . He was found guilty of the Charge with respect to 
Specifications 2 and 4. He was found not guilty of the Charge but 
guilty of violation of the 96th Article of War with respect to 
Specifications land 3. He was sentenced "to be dismissed the 
military service". The reviewing authority approved the sentence 
and forwarded'the record of trial for action under the 48th 
Article of War • 

.3. Qt' the four specifications, two relate to offenses alleged 
to have occurred on December 18, 1941, and two on January 26, 1942. 

4. a. The testimo?J¥ for the prosecution upon Specifications 
3 a.nd 4 is substantially as follows, . 

At about 2130 or 3 p.m., December 18, 1941, Staff Sergeant 
George Mundy by telephone called a.ccused, who was then present for 
duty as Squadron Conunender, 47th School Squadron, Air Corps, 
Randolph Field, Texas, and asked him, by direction of the Comm.end
ing Ot'ficer, to come down to the Personnel Ot'fice to pick up a. 
classification board form and arrange for an appointment at a con
venient time. At request of accused Sergeant Mundy read three 
questions. Accused replied that they had all of that information 

. and asked to talk to the "boss" (R. 126-127). Technical Sergeant 
J. Y. Kinsall (Ex. 11) and First IJ.eutenant William F. Schreiner, 

Air.Corps, Personnel Officer, successively talked to accused. 

IJ.eutenant Schreiner asked accused to came over and fill out the 
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classification form which he stated was required of all officers 
of the·Re6ula.r }.rmy (R. 135). 

Shortly therea.f'ter accused entered the Personnel Office 
~1th a three-foot stick like the sawed-off handle of a broom and 
said "Rest", came to Sergeant Kinsall's desk e.nd remarked that he 
had just killed a negro (R. 127, 133; Ex. 11). Lieutenant Schreiner 
came over, explained the purpose of the form ann asked the accused 
to fill it out (R. 134). Accused said that he had already filled 
out it and a lot of' other "damn forms" that were not doing anyone 
any good, that he had something else to do besides fill out forms 
for Headquarters, that all the information 'W8.S in the Army Register, 
and directed Sergeant Kinsall to go get a copy (Ex. 11). When 
Sergeant Kinsall returned, Lieutenant Schreiner told him he could 
go, but accused told him to sit down and fill out the form for the 
accused. Accused had told Sergeant Kinsall, "Christ, why don't 
you use your initiative?" (R. 141). As accused was talking in 
a boisterous voice and had been drinking, Lieutenant Schreiner left 
for the Provost Marshal's office to have accused taken out of Post 
Headquarters to save embarrassment because ladies and soldiers were 
present. 

Lieutenant Colonel Frank w. Ott, Air Corps, heard accused 
talking loudly and arguing with a noncommissioned officer about 
filling out a form. Colonel Ott walked over and tried to calm down 
accused but was unsuccessful. The tone and man!ler of accused were 
bellicose, his voice very loud, his remarks ill-timed and not quite 
appropriate, and his manner was conspicuously disorderly (R. 146
148 ). 

A stenographer, Miss Morris, and the Chief Clerk were work
ing on an involved radiogram at a desk near accused, had to quit 
work and sit there because accused was so oisterous and talked very 
loud. Accused was very rude to the off'icer1 and the noncOllllllissloned 
officers. Accused said to Lieutenant Schreiner in a very loud voice, 
"Christ why don't you use your initiative" (R. 150-152). 

First Lieutenant Fre.nk E. Rowe, Air Corps, Adjutant, 
Randolph Field, at direction of Provost Marshal, went down to the 
Personnel Office and found accused in a very pugnacious, demanding, 
and rather boisterous attitude toward Lieutenant Schreiner and the 
noncommissioned officers, which was not in keeping with the time 
and place. The last thing accused said to Lieutenant Schreiner was 
not to have a soldisr call him and give him an order in the future. 
Lieutenant Rowe asked accused to go upstairs with him. i.he.u tl.ey 
were outside, Lieutenant Rowe directed a.ccused to go hone and stay 
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there until further orders and told accused that his actions were 
not in keeping with his rank. ~cused then asked it the situation 
could be taken ca.re of. Lieutenant Rowe explained to the Command
ing Officer what had happened without mentioning the name of 
accused. The Commanding Officer guessed who the offender was, and 
directed Lieutenant Rowe to send accused to the hospital for physical 
examination (R. 142-144). 

The result of the examination of accused a.s to his sobriety 
by Major Paul c. Gilliland, M.C., Post Surgeon, was stated in his 
report to the Commanding Officer, Randolph Field, as tollows1 

"l. Major Wilbur Erickson was examined at 3130 
P.M. December 18, 1941, with the following findings 1 

(1) ,Vell oriented as to time, place and 

person. Mentally clear. 


(2) Muscular coordinations; pass pointing, 

self be.lancing test, Romberg, etc., were good but all 

tests performed very deliberately. 


(3) There was a slight impediment of speech 
(this may be normal with this officer). 

(4) Pupils were moderately dilated. There 

was a slight, fine tremor of fingers. 


(5) Pulse 100/min; blood pressure 150/78. 
(6) Test for alcoholic content of blood 


showed 2.s Mg. per c.o. 

2. These findings are diagnostic of slight alco

holic intoxication. 11 (Ex. 12) 

Starting the scale with the least degree of intoxication which can 
be detected and ending with complete loss of possession of physical 
and mental capacities, it was Major Gilliland 1s opinion that accused 
showed the smallest amount of detectable evidence of intoxication. 
He stated that his findings might have been caused by many things, 
but in view of the fact that the blood showed an alcoholic content 
of 2.5 Mg. per o.o. it was his professional opinion that his con
dition was due to alcohol (R. 152-155). 

Colonel ott stated that accused was slightly unsteady but 
not staggering, and had a slight thickening of speech. In his 
opinion the accused was under the influence of liquor to the extent 
that he had lost his judgment of the proprieties of the situation 
(R. 148). Lieutenant Schreiner expressed the opinion that accused 
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was drinking to the extent that he was talking in a boisterous 

voice, that his breath smelled of liquor, but that he was not 

drUillc and that his conduct we.~ boisterous and obstreperous due 

to drinking (R. 136-140). Lieutenant Rowe, from his OYIIl observa

tion and _from conversation with accused, was of' the opinion that 

accused waa slightly under the influence ot intoxicating liquor, 

but was not necessarily drUilk, and that accused was sufficiently 

under the influence of'. intoxicants to influence his norm&l and 

physical reactions and to make them perhaps different from their 

norm.al reactions, but would not say whether it would impair them 

(R. 145-146). Ste.ft Sergeant ~ was of the opinion, from his 
loud and unreasona.ble tone of voice, his belligerent manner toward 
Sergeant Kinsa.11, that accused wa.s under the influence of liquor
{R. 128-129). technical Sergeant Kinsall termed the opinion that 
accused was i~toxicated (Ex•.11). Misa Morris was of' the opinion 
that a.ccused was either intoxicated or was' insanely a.ngry (R. 152). 

b. the ·defense presented no testimOIJ¥ upon these speci
f'ica.tiona.- The a.ccu1ed elected to remain silent. 

6. a.. The testim.oIJ¥ for the prosecution upon Specifications 
1 a.nd 2 is-aubstantia.lly as follows·a · 

Lieutenant Coloml Frederick A. Ott, Air Corps - then 
l4ajor - was on January 21, 1942, directed to proceed as officer in 

· charge with a number of' officers, inoludiDg accused, by rail to 
Sikeston, lliesouri, to aecure certain airplanes and terry· them to 
Hem.et, California (Ex. 1). Xhe party lef't Randolph Field on 

. January 24 1942, and arrived at Sikeston, January 23, 1.942. The 
flight lef't Sikeston J&nUary 24, 1942, with.twenty-five airplanes 
diTided into two sectiona. Colonel Ott led group I and flight A 
of tha.t group. The acoused·led flight B ~r group I. Flight A 
and Beach had six ships (R. l3-15J Exs. ~. 2). 

The airplanes arrived at Wink, Texas, at 12a45 January 25, 
1942 • .About thirty minutes before arrival, Colonel ott had observed 
plane No. 33, piloted by the accused, flying along the road, and sa.w 
a oar come aloDg, slow down .and pull of'f to the side of the road 
because the plane was flying along the road (R. 17 )'. .After all of the 
engines l{ere stopped and it was quiet, Colonel ott hollered as loud 
as he oould across to.accused, who was getting out of' his airplane 
about fifty feet a.way, "Erick, cut out that hedgehopping". That 
statement was given as an emphatic order. Colonel ott thought tha.t 
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he had secured the attention of'accused who was looking in the 
general direction of ott, and that accused had heard e.nd under
stood the order, but could not be certain, bee's.use the accused 
did not answer (R. 16-17, 39, 52-54). The accused said to 
Captain Lawerence F. Taber, A.C., and another officer after the 
planes ha.d refueled at Wink preparatory to taking off for Biggs 
Field, El.Paso, Texas, "I.had better be good from now on bees.use 
Fred L5t.:!?7'didn1t like what I.had been doing back there" (R. 105
106). The flight landed at El Paso, Texas, on the afternoon of 
January 25 (R. 55). 

On the morning of January 26, 1942, Lieutenant Colonel 
Richard Montgomery sat beside accused at breakfast in the Post 
Exchange Restaurant, Biggs Field, El Paso, Texas. The accused was 
not normal, was talking more than usual, repeated his words and · 
phrases two or three times, his eyes were not normal and a little 
glassy, and hs.d the odor of alcohol on his breath. In Colonel 
Montgomery's opinion the accused had been drinking and was not in 
the full possession of his faculties. Re had no doubt that accused 
could probably get his plane off the ground, and considered it would 
be ~retty hard" to make a statement that accused was not fit to 
.fly a plane that morning, because he did not see accused walk, or 
handle himself, or get into his ship. Re did caution a junior 
officer· not to fly too close to accused (R. 56, 61-63). 

A.t about 8130 a.m., after Colonel Ott had gotten clearance 
and take-oft instructions from Biggs'Field, El Paso, and was waiting 
for one of his men, the accused, contrary to previous instructions, 
pulled out and took off with the three planes of his element ahead 
o.f Colonel Ott, and at right 8.Ilgles t-o the tower instructions. 
When Colonel ott taxied out with the rest o£ the flight, accused 
with his two wing men dove at the field and went across the field 
before pulling up (R. 19). The wheels of the plane of accused 
were within five or ten feet of some of the planes (R. 41, 74). 
The ship of accused circled and then "zoomed" across the field 
about twenty feet off the ground (R. 75). Upon a third pass at 
the field accused flew down to 15 feet (R. 107). 

Some time after leaving El Paso, Colonel ott saw the 
airplane piloted by accused flying right under the tail of his 
plane •. He pulled up and motioned accused a.way. .Accused attempted 
to get on his tail and it was only by rather violent maneuvering 
that Ott was finally able to shake the accused (R. 21). other 
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members of the flight saw accused flying alone directly behind 
Colonel ott•s ship very definitely in the propellor wash for 
twenty or twenty-five minutes (R. 59, 75, 84-85, 108-109). 
When the accused left his position behind Colonel ott, he came 
under, behind, and in the propellor wash of the ship of Captain 
Roy P. Ward who maneuvered three times &nd li'&S fina.lly able to 
get away from accused (R. 86). 

Between El Paso, Texas, and Lordsburg, New Mexico, 

Colonel Ott at one point saw accused head down for a lone ranch 

house and windmill with his wheels within five or ten feet of 

the ground, and then pull up and pass directly over the house 

(R. 21). The hedgehopping of accused between those points was, 
in the opinion of Colonel ott, not only dangerous and in viola
tion of regulations, but such as to bring discredit upon the 
Air Corps when accused jazzed the house (R. 21, 43). Lieutenant 
Colonel Richard .M. Montgomery saw a ship, which he believed to be 
that of accusea, drop to a very low position, fly down very close 
to the ground, around fifty feet or possibly lower, and considered 
the ship was hedgehopping (R. 59, 66-67). After accused dropped 
out of the propeller wash, Major John K. Brown, Jr., saw him fly
ing across the desert at a low altitude and hedgehopping. 'When 
an obstacle ap:i;:e ared, accused would turn off and fly very close to 
it. The accused was flying dangerously, and a.s close as 15 or 20 
feet to the ground (R. 75-76, 79) • .After Captain Ward had shaken 
the ship of accused from his tail, he aaw accused fly fairly low 
to the ·valley floor and hedgehop at an estimated level under 75 
feet (R. 87). Captain Taber observed accused hedgehopping to 
'Within ten or fifteen feet of the ground (R. 108) • . 

Upon arrival at Lordsburg at 10110, January 26, 1942, 
Colonel Ott wrote a. note notifying acoUL ,d that he intended, upon 
their return, to inform the C~anding 0. r;cer, Randolph Field, 
of the breach by accused of flying reguladons, and his violation 
ot Colonel Ott' a direct instructions a.t Wink, and to request dis
ciplinary action for violation of those instructions. Colonel 
Ott showed the note to L!a.jors :Montgomery and Brown and to Capta.in 
Ward, and in their presence handed the note to accused saying,. 
9Here, I am through talking with you" (R. 22-23, 88-89) • 

.Attar the servicing of the ple.nes was under way, Colonel 
Ott noticed a. strong odor of liquor ~ting from the accused, 
seven feet away. Colonel Ott then noted a. slight thickening of 

·the speech or accused, difficulty in pronouncing the word "inoom
prehensive" and a very slight unsteadiness. He concluded that 
accused was under the influence of liquor and arranged for a. Dr. 
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Johnson to come out and examine the accused. Prior to the arrival 
or Dr. Johnson at eleven o'clock, Colonel ott saw accused visit 
the baggage compartxnent or his plane twice (R. 23-24). 

Dr. Ross w. Johnson found accused ,sitting on a wheel of 
his plane with head in his hands• When accused asked what it was 
all about, Colonel Ott told him that Dr. Johnsqn was going to examine 
him to determine if he l{as drunk. Accused the:ii said "Fred don't do 
anything foolish about this." The breath of accused smelled of 
alcohol. 'When Dr. Johnson told accused to put heels and toes to
gether and close his eyes, accused fell against the airplane. AIJ
cused then said he could do it easy and put his back against the 
plane so that he could not move. When Dr. Johnsori told accused to 
close eyes, put hands out full length and then touch his nose with 
his hands, accused could not do so directly, but wavered and hesi
tated before he did so. The breath of accused smelled of alcohol, 
his hands and face were flushed and a little purplish colored. 
From observation and examination, Dr. Johnson formed the opinion 
that accused was drunk and not competent to operate an airplane at 
that time (Ex. 8). ' 

While moving to shut off the gas on the plane of accused, 
Colonel ott saw in the open baggage compartment of the plane in the 
pocket of the short overcoat of accused, a bottle of Four Roses 
whiskey, about two-thirds full. , Dr. Johnson tasted same of the 
liqu_id from the bottle and found it to be whiskey. The bottle was 
sealed and was received in evidence as Exhibit 3. A statement 
signed by Dr. Johnson tb the effect that he had examined accused 
and found accused under the influence of liquor, was received in 
evidence as Exhibit 6 (R. 26-27; Ex. 8). 

Colonel ott then·handed accused a note to the effect that 
Dr. Johnson had informed him that accused was under the influence of 
liquor and not in condition to fly, and directing accused to remain 
in Lordsburg until accused received instructions from the Command
ing Officer, Randolph Field. Colonel ott telegraphed the Comm.and
ing Officer, Randolph Field, that he had grounded accused because of 
intoxication and was leaving accused at Lordsburg to await instruc
tions (R. 26-27; ·Exs. 4, 5). 

IJ.eutenant Colonel Montgomery based his opinion that 
accused was under the influence of intoxicating liquor, of alcohol, 
not in the full possession of his faculties, and unfit to fly his 
ship, upon the manner in which accused flew his ,;hip between El · 
Paso and Lordsburg and his actions on the ground at Lordsburg 
(R. 60-63). 
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Major Bro'WD. based his opinion that accused was drunk 
after landing a.t Lordsburg upon the facts that accused was not 
steady on his feet, took stiff-legged steps in contrast with his 
normal brisk stride, his pronouncia.tion of words, his directions 
a.bout gassing plane were not normal and that his breath smelled 
very strongly of liquor (R. 76-80 ). 

Captain Ward, from observation of the actions of ac
cused on :the field at Lordsburg, and his incoherent speech at the 
hotel, expressed the opinion that accused was grossly dr\lllk (R. 
81-100). 

Captain Taber thoubht tha.t accused was under the in
fluence of intoxicating liquor, that he had lost the faculty of 
good judgment and ability to act normally, and acted in an un
necessarily boisterous manner in directing the movement and 
gassing of the plane (R. 109-112). 

First Lieutenant Sam w. Graham, A.C., coulf not say 
that accused was dru:ck, but in his opinion the accused was suf
ficiently W'.lder the influence of alcohol tor ender his flying 
dangerous (R. 122-123). 

Mr. Lewis B. Robinson, manager of the Lordsburg airport, 
formed the opinion that accused was drinking and under the ini'lue~ce 
of intoxicants from his breath and from the manner in which accused 
gave commands to him. »·a. layman he considered that a.coused was 
not in condition to fly a. plane (Ex. 7). 

b. The testimony tor the defense upon Specifications l 
and 2 is substantially as tollows1 . . 

The accused elected to remain sile t (R. 167). First 
Lieutenant James R. Williams, A.C., saw accus 3d, after landing at 
Lordsburg, lea.diDg and directing ~rk in pushing plane up to be 
gassed.· Until someone ma.de a. remark, he had noticed nothing un
usUP.l in the actions of the accused (R. 167-160). 

Second Lieutenant Maurice Rosener, A.C., slept in the 
1!18me room with accused in hotel at El Paso. The accused was then 
perfectly normal. At Lordsburg the accused was in charge of gassing 
the planes and his actions were normal as far as Rosener could see. 
Rosener was not close enough to accused at Lordsburg to smell his 
breath (R. 161-163). 

- 9 



{44) 


Patrol Inspector Orta. T. Mann, United States Immigra

tion and Naturalization Service, Lordsburg, New Mexico, C8Jll.e out 

to the airport just before accused was being taken to town. The 

accused appeared perfectly normal and in control of his faculties, 

although Me.ml had been led to expect otherwise from "the talk". 

Mann next saw accused at the airport when planes took off and le.ft 

accused behind. Aocused was then perfectly norma.l exoept that he 

was perturbed at being left behind. Yann did not notice anything 

about accused to lead him to think accused was under the influence 

of liquor. In his opinion accused had complete control of his 

faculties and was not drunk (Def •.Ex. 1). 


Patrol Inspector Clifton )(. Monroe, of the same service, 
came out to the airport about noon, observed actions of accused 
and heard him talk. From those observations and the statements of 

. other officers• his opinion at the time was that accused was under 
the influence of liquor, but at the present time he has no opinion 
whether accused was under the influence of liquor. He observed 
accused from 30 to 45 minutes when the planes were taking off, and 
the actions of accused were normal and accused seemed to be in full 
possession of his faculties (Def. Ex. 2). 

The defense submitted a file of photostat copies of ef
ficiency reports (Def. Ex. 3), a true copy of cumulative individual 
flight records of accused on War Department Form No. 5 (Def. Ex. 4), 
and a certificate of Colonel Willia.m E. Lynd, A.C., as·to character, 
and his efficiency rating of accused (Def. Ex. 5). 

6. The undisputed evidence with respect to Specification 3 
shows that accused, on duty as squadron commander at Randolph Field, 
Texas, on December 18, 1942, was found drunk when, by direction of 
the Commanding Officer• Randolph Field, he reported to the Personnel 
Office in connection with the filling out of a classification boa.rd 
form. 

While the degree of drunkenness was slight, the evidence 

shows that accused was drunk within the definition that "any in

toxication which is sufficient sensibly to impair the rational. and 

full exercise of the mental and physical faculties is drunkenness 

within.the meaning• of the 85th Jlrticle of War (p. 160, M.C.M., 

1928). The Post Surgeon, upon his examination of accused, found 

that accused bad the smallest amount of detectable evidence of in

toxication, which condition in his opinion was due to alcohol in 

view o.f an alcoholic content of 2.5 Mg. per c.c. of the blood of 

accused. 
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In the opinion of the Boe.rd, the evidence supports the 
finding of guilty of Specification.3, in violation of .Article of 
War 96. 

7. With respect to Specification 4, the evidence likewise 
undisputed shows, as alleged, that the conduct of accused in the 
Personnel Office was boisterous and obstreperous in the presence 
of the officer, enlisted, and civilian personnel of that office. 
The accused entered the office with a three-foot stick, made un-· 
reasonable demands upon the noncommissioned personnel, talked 
loudly, made inappropriate remarks in a pugnacious manner, and 
embarrassed all present by his conduct. 

l'finthrop defines the conduct contemplated by the 95th 
Article of War in an official capacity, as action or behavior 
which in dishonoring or disgracing the individual as an officer, 
seriously compromises his character and standing as a gentleman 
(Winthrop's MillWY La.w and Precedents, 2nd F.d., P• 213). 

Al.though one witness replied in the affirmative to a 
leading question whether the manner of the accused was conspicu
ously disorderly, the conduct of accused as shown by the entire 
testimony fails to support that conclusion or to fall within e:tJ.y 
of the examples cited by Winthrop as.conduct of a serious nature 
inhibited by the 95th .Article of War. 

. In the opinion of the Boa.rd of Review, the evidence 
supports only a finding of guilty of Specification 4 in violation 
of Article of War 96. 

a. With respect to Specification 1, the evidence ·shows that 
on January 25, 1942, upon landing· at Wink, ~exas, Colonel Ott, the 
Commandi:cg Officer of the /light, ordered ac1used to •cut out that 
hedgehopping". The evidence also shows that while enroute from El 
Paso to Lordsburg, New Mexico, on January 26, 1942, the accused 
was seen to hedgehop by Colonel Ott, Lieutenant Colonel Montgomery, 
Major Brown, and captain Ward. In doing so he flew down to within 
seventy-five, fifty, twenty, and ten feet of the ground, headed 
for a house, windmill or an obstacle and pulled up to pass over 
them. That flying was in violation of regulations, dangerous and 
suches to bring discredit upon the Air Corps. Upon landing at 
Lordsburg, Colonel ott handed accused a note saying that he in
tended upon return, to inform the Commanding Officer, Randolph 
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Field, of the breach by accused of flying regulations and of 

Colonel ott•s direct instructions given at Wink. 


In the opinion of the Board of Review, the evidence 

supports the finding of guilty of Specification 1, in violation 

of .Article of War 96. 


9. With respect to Specification 2, the evidence shows that 

he was, on.January 26, 1942, on duty as a pilot and flight com

mander of flight B of group I, ferrying planes on that day from 

El Paso, Texas, to Lordsburg, New Mexico. At breakfast that morning 

accused was not normal and had the odor of alcohol on his breath. 

In leaving the field accused took off ahead of the flight leader, 

Colonel ott, at right angles to the tower instructions and then 

flew three times over the field within ten, fifteen, and twenty 

feet of the planes on the ground. DJ.ring the flight accused was 

on the tail and in the propellor wash of the ships of Colonel Ott 

and _Captain Ward, who had to maneuver violently to shake the ac
cused. · 


Upon landing at Lordsburg accused was slightly unsteady, 
had a slight thickening and incoherence in his speech and a strong 
odor of liquor. A doctor whom Colonel Ott called from Lordsburg 
examined the accused, put him through several tests, and expressed 
the opinion that the accused was drunk and not competent to operate 
an airplane. Colonel Ott found in the baggage compartment of the 
plane - which accused had twice visited whi1e waiting for the doctor 
a bottle of whiskey about tlvo-thirds full. Lieutenant Colonel 
Montgomery, Major Brown, Captains 'Viard and Taber, and the manager 
of the airport, expressed an opinion based upon the manner in which 
accused flew his ship between El Paso and Lordsburg and his conduct 
on the field at Lordsburg, that accused was drunk or under the in

. fluence of intoxicating liquor to the extent that he was not normal, 
not in full possession of his faculties, and unfit to fly his ship. 
Colonel Ott telegraphed the Commanding Officer that he had grounded 
accused because of intoxication and was leaving accused in Lordsburg 
to await instructions. 

In the case of Cadet 1lini (CM 197378), in which the Board 

of Review discussed at length the meaning of "conduct unbecoming an 

officer and a. gentleman", as denounced by the 95th Article of War, 

particularly in its application to offenses involving drunkenness, 
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the Boe.rd said: 

"From the authorities quoted above, it appears 
that to constitute a violation of the 95th Article 
of War the conduct must be such as to show moral 
turpitude on the part of the officer or cadet con
cerned, of a nature to stamp him as morally unfit 
to hold a commission and one with whom his brother 
officers or cadets cannot associate without loss 
of self-respect. Acts prosecuted and punished as 
violations of this Article are, as a rule, of a 
clearly dishonorable character, such as acts of 
fraud or dishonesty, knoyringly making a false of
ficial statement, opening and reading another's 
letters without authority, giving worthless checks, 
and the like. The Manual for Courts-Martial (par. 
151), however, mentions among instances of violation 
or this Article 'being grossly drunk and conspicu
ously disorderly in a public place'; and Colonel 
Winthrop cites 'drunkenness of a gross character 
committed in the presence of milltary inferiors or 
characterized by some peculiarly shamei'ul conduct 
or disgraceful exhibition.of himself by the ac
cused', as an example of conduct unbecoming an 
officer and a gentleman (Reprint, page 717)." 

The evidence upon this specification shows clearly that 
the accused was under the influence of intoxicating liquor while 
on duty, that his intoxication was "sufficient sensibly to impair 
the rational and i'ull exercise of the mental faculties• and con
stituted drunkenness within the meaning of the 85th Article of 
War. The· degree of drunkenness shown does not, however, ap
proach a degree which could be characterized as gross, and cog
nizable under .Article of War 95. The available proof should have 
indicated the propriety of charging and of referring for trial 
this Specification as a violation of the 85th instead of the 95th 
Article of War. 

In the opinion of the Board of Review the record fails 
to shmv under Specification 2 such a degree of drunkenness as to 
constitute a violation of the 95th .Article of War but does show 
a violation of the 96th .Article of war. 

10. A brief from d13fense counsel to the Commanding General, 
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Gulf Coast Air Corps Training Center, Randolph Field, accompanies 
the record, and bears seven inclosures, 

(1) Statement by accused reciting two family 

ma.tters which "have given me much worry on account 

of which I did at times drink alcoholic liquor to 

excess" and closing with the statement "I will not 

touch alcoholic liquor again". 


(2) Certificate or Colonel J. A. Bethea, M.C., 

as to physical condition of wife of accused. 


(3) Letter from Medical Superintendent, Norwalk 
State Hospital, Norwalk, California, as to mental con
dition of sister of accused. · 

(4) Letter from IJ.eutena.nt Colonel R.M.Montgamery, 
A.C., a prosecution witness, requesting clemency for ac
cused. · 

(5) Letter from Major Jam.es .A.. Healy~ A.C., Admin
istrative Inspector, Randolph Field, requesting clemency 

· for accused. 

(6) Letter from Captain R. p. Ward, A.C., a prose
cution witness, requesting clemency tor accused. 

· (7) Telegram or Colonel Snavely as to character 
and ability or accused. 

. The defense counsel also submitted individual clemency 
recommendations from tour of eigat mem'bers of the court. One 
recommendation was based upon the evidence adduced at the trial, 
the statement submitted by a.ocused after the trial, upon the Army 
record of accused, and upon his definite value to the service; of 
the second upon additional evidence adduced subsequent to the trial 
showing stresses to which accused was subjected; the third upon 
certain facts concerning personal problems of accused which ca.me to 
the member's attention since the. trial; and the fourth for no stated 
reason. In connection with the reasons for clemency stated by those 
members it should be noted that the accused at his trial elected to 
remain silent. · 

Since the receipt or the record in this office a fifth 

member of the court has submitted a recommendation for. clemency 


- 14 

http:IJ.eutena.nt


(49) 


on the ground that while accused might be unreliable in times 
of stress. with proper control.· accused could become a very 
valuable member of the Air Force. 

11. The accused is 39 years of age. '.lhe ~ Register. 
1942; shows his service as follows 1 

"2 lt. Air-Res. 28 Feb. 27; accepted 28 Feb. 27;.active 
duty 1 May 27 to 30 June 27 and from 1 July 28 to 22 
Feb. 29. - Flying cadet A.C. 2 Mar. 26 to 28 Feb. 27; 
2 lt. A..C. 2 Feb. 29; accepted 23 Feb. 29; 1 lt. 1 
Oct. 34; capt. (temp.) 20 Apr. 35 to 16 June 36; capt. 
2 Feb. 39; maj. (temp.) 1 Feb. 41; accepted-1 Feb. 41." 

The records of the Ot'tice ot The Adjutant General show in addition: 

•.&ppointed Lieutenant Colonel (Temp.) 5 January 1942." 

12. The court was legally constituted. No errors injuriously 
a.tfecting the substantial rights of the accused were committed 
during the trial. For the rea.sons stated the Board of Review is 
of the opinion that the record of trial is legally sufficient to 
support the findings of guilty of the Specifications of the Charge. 
legal~ sufficient to support only so much of the findings of guilty 
of the Charge.as finds the accused guilty of violation of the 96th 
Article of War. legal~ sufficient to support the sentence, and 
warrants confirmation of the sentence. Dismissal is authorized for 
vioiation of·the 96th .Article of War • 

..JbiA~~MA/}W, Judge .Advocate. 

~!!~uA, Judge .Advocate. 
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1st Ind. 

war Deparbnent. J.A.G.o•• JUH 12 1~42 - To the Secretary ot war. 

1. Rerewith tre.nsmitted for the a.otion of the President are the 
record of trial and opinion of the Board of Review in the (?&Se ot 
Lieutenant Colonel Wilbur Erickson (0-17380). Air Corps. 

2. Colonel Erickson was convicted under four specifications, 
willtul disobedience of the command of his superior officer., drunk on 
duty (tvro specifications). and behaving in_a boisterous e.nd obstreper
ous manner in the presence of enlisted men and civilian employees. He 
was sentenced to be dismistted from the service. The reviewing authority 
approved the sentence. 

3. The records of the War Department sho\lf' that accused was born 
in Nebraska. March 22, 1903. He attended high school tor five years 
and the University of Qnaha for one-halt year. He was a flying cadet. 
Air Corps. from March 2. 1926 to February 28. 1927. He was ep:pointed 
second lieutenant. Air Corps. February 2. 1929; first lieutenant. 
October l, 1934; captain (temporary). April 20, 19~5; captain. February 
2., 1939 J major (temporary). February 1. 1941; lieutenant colonel (tempo
rary)., January 5, 1942. He was graduated' tram the Air Corps Primary 
Flying School. 1926 • .Advanced Flying School. Attack Course. 1927 • . 
Technical School• .Armament course., 1932. · He ii rated as a senior pilot. 

During his service a total of thirty-seven efficiency reports 
have been rendered upon him.. In two of these reports covering a period 
of. about eleven months. his general. rating was superior; in twelve of 
the reports covering a period of about forty-two months., his general 
rating was excellent; in three of the reports covering a period of 
about fifteen mo7lths, his general rating was very satisfactoryJ and in 
twenty of the reports covering a period of about sixty-two months, his 
general rating was satisfactory. He was commended in 1937 and again 
in 1938 for performance of duties as Air Corps Supply Oi'i'ieer. He was 
reprimanded in 1929 tor low flying ov;er Qna.ha, Nebraska., and in 1941 
for addressing the Provost Marshal in a most abusive., profane and 
threa.tening manner. · · 

4. I conour in the opinion of the Board of 'Review that the record 
of trial is legally sufficient to support the tindi?J6S ot guilty o£ the 
Specifications of the Charge., legally sufficient to support only so · 
much ot the findings ot guilty of the Charge as finds the accused guilty 
0£ violation of tile 96th Article of War. legally sufficient to support 
the sentence. and to warrant co:ni'irmation of the sentence. 
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s. I havo discussed with Lieutenant General Arnold, Com.anding 
General, Army .A1r Forces, the matter of clemency in this case. We 
have come to the conclusion that bees.use of tJie long service of ac
cused, of his good record, o£ his promise not to drillk:, and of other 
extenuating circumstances, that the sentence of dismissal should be 
suspended. 

6. I recommend. that only so much of the fil:Jdings of guilty of 
the Charge as finds a.ooused guilty o£ violation of the 96th Article of 
a?" and the sentence be ooni'irmeC,., but the execution thereof be sus
pended during the pleasure or the :president. 

7. Inolosed herewith are a draft o£ letter for your signature, 
transmitting the record to tha fresident for his action and a form o£ 
Executive action designed to carry into effect the recommendation me.de 
above should it meet 'WL-th your approval. 

~ C. C.--o--"-

Myron c. Cramer, 

)48.jor General, 


'J:he Judge Advocate General. 

3 	Inola. 

Inol.1 - Record of Trial. 
Incl.2 - Dtt.lt1·.tor dg. 

Seo.of War. 

Incl.3 - Form of Executive 


action. 
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WAR DEPARTMENT 
Services of Supply 

In the Office of The Judge Advocate General 
Washington, D. C. (53) 

SP.!:~; 
CL: 22c69J 	 APR 11 1342 

U N I T E D S T A T E S 	 ) 1ST ARMORED DIVISION 
) 

v. 	 ) Trial by G. c. M., convened at 
) Fort Knox, Kentucky, March 17, 

Private ALBERT H. DYE ) 1942. Confinement for six (6) 
(15012985), Company I, 13th) months (suspended) and for
Armored Regiment. ) feiture of twenty-six dollars 

) ($26) per month for 	like period. 

OPINION of the BOAF.D OF REVIEW 
HOOVER, VAN BENSCHOTEN and KOTRICH, Judge Advocates. 

l. The record of trial in the case of the soldier named above 
has been examined in the Office of The Judge Advocate General and 
there found legally insut'ficient to support the findings and sen
tence. The record has now been examined by the Board of Review and 
the Board submits this, its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges an:i Specifi 
cations: 

CHARGE I: 	 Violation of the 94th Article of War. 

(Finding of not guilty) 


Specification: (Finding of 	not guilty) 

CHARGE II: Violation of the 84th Article of War. 

Specification: In that Private Albert H. Dye, 
Company "I", 13th Armored Regiment, did, at 
Fort Knox, Kentucky, on or about February 5, 
1942, wrongfully dispose of by selling to 
Private Hillery N. Kennedy, Battery "B", 68th 
Armored Field Artillery Battalion, one (1) 
Colt 45. Caliber Automatic Pistol, ~odel 1911, 
Serial Number 390179, of the value of $26.42, 
issued for use in the military service of the 
United States. 
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He pleaded not guilty to the Charges and Specifications. He was f'ound 
not guilty'of Charge I and its Specification, guilty of the Specifi 
cation, Charge II, except the words "by selling", substituting there
for the words "by pmming", of' the excepted words, not guilty, of' the 
substituted words, guilty, and guilty of' Charge II. No evidence of 
previous convictions was introduced. He was sentenced to be confined 
at hard labor for six months and to fcxrf'eit $26 per month for a like 
period~ The reviewing authority approved the sentence and directed 
its execution but suspended the execution of that portion thereof in
volving confinement at hard labor. The proceedings were published in 
General Court-Martial Orders No. 35, H~adq~ters 1st Armored Division, 
M.arch 30, 1942. 

3. The finding, by exceptions am substitutions, that accU8ed 
wrongfully disposed o! the pistol by pawning it, was fatally at vari 
ance nth the al.legation of the Specification, Charge II, that he 
'flrongfull.y disposed of the pistol by selling it. The offense found 
was not included in the offense charged. See opinion of Board of Re
.view in CM 220455, Kennedy, and precedents cited therein. 

4. The record of trial shows that Captain Harold F. Blodgett, 

13th Armored Regiment, 'Who signed and swore to the Charges and was 

the accuser (par. 60, _M.C.M.), participated in the trial as a mem

ber of the court. He also testified as a..wi.tness for the prosecution 

and it does not appear that prior to qualifying as a 1Vitness or upon 

withdrawal fran the witness stand he was excused or withdrew fran 

further duty as a member of the cour_t (A.W. 8). 1'he court was not 

legally constituted and the proceedings 198re null a.rd void ab initio 

(sec. 365 (7) (8), Dig. Ops. J.A.G. 1912-1940). · · - . 

5. For the reasons stated the Board of Review is· of the opinion 

that the record of trial is legally insufficient to support the find

ings of guilty and the sentence. 


Judge Advocate. 

ge Advocate. 
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WAR DEPARTMENT 
. Services of Supply 

In the Office of The Judge Advocate General 
Washington, D. C. · (55) 

S?Jr·;: 
c:i :;:·..;.:·.·· 

APR 8 1942 

U N I T E D G T A T E S 	 ) 33RD INFANTRY DIVISION 

) 


v. 	 ) Trial by G. c. M., convened at 
) Camp Forrest, Tennessee, March 


Private BERNARD J. BRENNAN ) 19, 1942. Dishonorable dis

(36026741), 108th Ordnance ) charge and confinement for one 

Company, Special Troops. ) {l) year. Federal Reformatory, 


) Chillicothe, Ohio. 

HOIDING by the BOARD OF RE'VIE'Vi 
HOOVER, VAN BENSCHOT&'i and KOTRICH, Judge Advocates. 

1. The record of trial in the case of the soldier named above 

has been examined by the Board of Review. 


2. Accused was found guilty of desertion on or about June 9, 
1941, terminated by apprehension on December 24, 1941, in violation 
of Article of War 58•. He was sentenced to dishonorable discharge, 
forfeiture of all pay and allowances due or to become due, and con
finement at hard labor for one and one-half years. The reviewing au
thority approved the sentence, reduced the term of confinement to one 
year, designa~d the Federal Reformatory, Chillicothe, Ohio, as the 
place of confinement, and forwarded the record of trial for action 
under Article of.War 5~. . 

J. ConfineIT19nt in a Federal reformatory is not authorized. Para

graph 90,2, Manual for Courts-Martial, provides s 


"Subject to such instructions as may be issued fran 

time to time by the war Department, the United states Dis

ciplinary Barracks at Fort Leavenworth, Kans., or one of 

its branches, or a military post, station, or camp, will 

be designated as the place of confinement in cases where 

a penitentiary is not designated." 


War Department letter dated February 26, 1941 (AG 253 (2-6-4l)E), subject: 
"Instructions to reviewing authorities regarding the designation of in

·stitutions for military prisoners to be confined in a Federal penal or 
correctional institutionn, authorizes confinement in a reformatory only 
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1'hen confinen:ent in a penitentiary is. authorized by law. (CM 220093, 
Unckel) Penitentiary coni'inement is not authorized by .Article of 
War 42 for the orf'ense (peacetime desertion) of llhich accused was 
found guilty in this case. 

4. For the' reasons stated the Board of Review holds the record 
of trial legally' su!.i'icient to support oncy so much of the sentence 
as involves dishonorable discharge, forfeiture of all pay am allow
ances due or to becane due, and confinement at hard labor for one 
year in a place other than a penitentiary, Federal correctional in
stitution or reformatory. 
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lst Ind. 

APf\.-11 1942War Department, J.A.G.o., - To the Commanding 

General, .3Jrd.Int'antry Division, Camp Forrest, Termessee. 


1. In the case of Private Bernard'~· Brennan (J6o26741), .108th 
Ordnance Campany, Special Troops, attent on is invited to the fore
going holding by the Board of Review tha ·the record of trial is 
legally sufficient to support only so much of the sentence as in
volves dishonorable discharge, forfeiture of all pay and allowances 
due or to become due, an:i confinement at hard labor for one year in 

· a place other than a penitentiary, Federal correctional institution 
or reformatory, 'Which holding is mreby approved. Upon designation 
of a place of confinement otmr than a penitentiary, Federal cor
rectional institution or reformatory you will have authority to 
order the execution of the sentence. ' 

2. Accused deserted within less than two xnonths after his in
duction. In view of this circumstance and in order that accused may 
be held in the Army for further possible military service, it is 
recomnended that execution of that portion of the sentence adjudging 
dishonorable discharge be suspended. · 

J. When copies of the published 01·der in this cas.e' are· forward
ed to this Qffice they should be accompanied by the foregoing hold
ing and this. indorsement. For convenience of reference and to facil 
itate attaching copies of the published order to the record in this 
case, please place the file number of the record in brackets.at the 
end of'the published order, as follows: 

( CM 220712). 

~ Q' ~---0,......_... 

Myron c. Cramer, 

Major General, 


The Judge Advocate General. 


'l Incl. 
Record of trial. 
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Services of Supply (59) 
In the Office of The Judge Advocate General. 

~:rashington, D. C. 

SPJGE ,/ 
cu 220746 

J f I T Z ~ S T A T E S 	 ) 1st ARlIORED DIVISION 
) 

v. 	 ) Trial by G.C.M., convened at 
) Fort Knox, Kentucky, March 

?rivatc HOLLIS G. '.!,\.LLEG ) JO, 1942. Confinement for 
(6665Ch8), Co1-:1pany D, ) six (6) months and forfeiture 
1'..:.lintenance Battalion, 1st) of c20 for like period•. 
Arr.1ored Division. ) 

OPIIJIOiJ of the BOARD O? nEVIE'ff 

HILL, CRESSOH and HALE, Judge Advocates. 


1. The record of trial in the case of the soldier named 
above, rrhich has been examined in the Office of The Judge Ad
vocate General and there found legally insufficient to sup
port the findings o.nd sentence, has been examined by the Board 
of Review, and the Board submits this, its opinion, to The 
Judge Advocate Gene~al. 

2. The record of trial in the case of Private Raymond L. 
Solt, in which it is alleged Private Hollis G. \'ialling, the ac
cused in the present case, was guilty of perjury, is not at 
tached, so the r:iateriality of the testimon~ of Private Walling 
cannot be determined from i1<• The statements of Lieutenant 
John H. Ford, trial judge advocate in the Solt case, on pa[;eS 
seven and eicht c;if the record of the presentcase, are contra
dictory and cannot establish the materiality of Private Yfalling I s 
testimony. The record of trial in the Solt case speaks for it 
self, the court must pass on the materiality of the testimony 
and the stater.1ent of the. trial judge. advocate in that case are 
not sufficient proof. However, it is not necessary to determine 
this question. 

3. The testimony of Captain Cl:arles 'E. Douler (R. 11) in 
the present case sets out that when Private Walling, the accused, 
vras recalled to the stnnd, he corrected his former testimony and 
stated 11 he did chanee the Trip Ticket11 , substantiatine the tes
timony of Private Solt (R. 11). · 

J 
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The first time Private Walling testified he stated, "he 
did not change the Trip Ticket and he did not know anything about 
the Trip Ticket", and also that he had not altered the Trip Ticket. 

But; as stated, promptly in the same trial before any 
findings, he corrected his first testimony. Therefore, the ac
cused purged h:1Jnself of his false testimony and cannot be con
victed of perjury. 

4. In the case of People v. Brill (100 Misc. Rep. 92; 165 
N.Y.S. 65), the court held - · 

11 The ~w encourages the correction of*** even 
intentionally false statements*** and perjury will 
not be predicated upon such -statements when the wit
ness before the submission of the case fully corrects 
his t estimony." (Citing Brannen v. State (Fla.), ll4 
So. 429;.also see Peonle v. Gillette~ App. Div. 
665;-lll N.Y.S. 133, to the same effect.) 

CM 122370 (p. 61, Dig. Ops. JAG 1919-23) states in 
part 

"***that during the same trial he went on 

the stand, had his former testimony· read to him, 

and corrected the false testimony; the evidence 

will not sustain a conviction of perjury. * * *•11 


Norris v. United States (86 Fed. (2d) 379) holds 
in part - . 

"When a witness in a trial., hearing, or investiga
tion has., whether intentionally or unintentionally, 
given false or perjured testimony., but afterwards in 
the same•trial, hearing, or investigation, and before 
such trial, hearing, or investigation, has been com
pleted, fully corrects all false answers and statements 
theretofore ma.de by him, he cannot be successi'ully pro
secuted for perjury. 11 • 

5. The Board of Review is, therefore, of the opinion that. 
the record of trial is not legally sufficient to support the find
ings of guilty and not legally sufficient to support the sentence. 

~~(~0.n___l_e~av~e~)'--~~~~-' Judge Advocate. 

Jb.~ £Wt &-;;, ~/, Judge Advocate. 

-ttirz-..@ ~~ , Judge Advocate. 
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SPJGK 
Cr~ 22(J"/60 ArR 2 4 1942 

J N I T E D S T A T E S 	 ) III JwlY CORPS 
) 

v. 	 ) Trial by G. c. ~., convened at 
) Pasadena, California, March 17, 

f.econd Lieutenant JOHN C. ) 1942.. Dismissal. 
F.'\1JNH:G (0-410109), 804th ) 
Ta.ii.k Destroyer Battalion. ) 

OPINION of t.he BOARD OF REVIEW 
HOOVER, VAN BENSCHOTEN and KOTRICII, Judge Advocates. 

l. The Board of Review has examined the record of trial in the 
case of the officer named above, and submits this, its opinion, to 
The Judge Advocate General. 

2. Accused was tried upon the fol~owing Charges and Specifi 
cations: 

CHA.i:i~: Violation of the 95th Article of War. 

Specification 1: In that 2nd Lt. John C. Fannblg, 
804th Tank Destroyer Battalion, did, at Fort 

. Benning, Georgia, on or about November 25, 1941, 
with intent to deceive and injure wrongfully and 
unlawfully make and utter to the Mess Officer of 
the 3rd Student Training Battalion, 1st Student 
Training Regiment, The Infantry School, Fort 
Benning, Georgia, a certain check, in words and 
figures as follows, to wit: Thirty-five Dollars 
a..~d sixty-five cents ($35.65), drawn on the 
Broadw~ National Bank of Alamo Heights, San 
Antonio, Texas, dated November·25, 1941, in pay
ment of mess account vhich was then due and owing, 
he the said Lt.·Fanning, then well knowing that 
he did not have and not intending that he should 
have sufficient funds in the ·Broadway National 
Bank of Alamo Heights, San Antonio, Texas, for 
the payment of said check. 

Specification 2: i:-JH} did, at Fort Benning, Georgia, 
· on or about November 2S, 1941, with intent to 

J 
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deceive and injure wrongfully ;:ind unlawfully make 
and utter to the Mess Offic·sir of the 3rd student 
Training Battalion., ·1st Student Training Regiment, 
The·Infantry School, Fort Benning, Georgia, acer
tain check, in words and figures as f,Hlows, to 
wit: Thirty-two Dollars and eighty cents ($32.80), 
drawn on the Broadw~ National Bank of Alamo Heights, 
San Antonio., Texas, dated November 28, 1941, in pay
ment of mess account vnich was then due and owing, 
he *I:* then well knowing that he did not have arrl 
not intending that he should have sufficient funds 
in *I:~- Bank *I:"* for the payment of said check. 

Specification 31 **l} did, at Columbus., Georgia, on or 
about November 28., 1941., with intent to defraud 
wrongfully and unlawfully make and utter to the 
Ralston Hotel, Columbus, Georgia, a certain check, 
in words and figures as follows, to Vli.t: One Hundred 
Dollars ($100. 00), drawn on the Broadway National 
Bank of Alamo Heights, San Antonio, Texas, dated 
November 28, 1941, part of vm.ich ~as for payment of 
a bill' then due and owing, and part of which was 
for cash, he *i:-ll- then well knowing that he· did not 
have 2nd not intending that he should have suf
ficient funds in *!Bl- Bank **:* for the peyment of 
said check. · 

Specification 4: "'"'** did, at Camp San Luis Obispo, 
California, on or about December 20, 1941, with in
tent to defraud wrongfully and unlawfully make and 
utter to the Camp Exchange, Camp San Luis Obispo, 
California, a certain check, in words and figures 
as follows, to wit: Fifteen Dollars (~pl5.00), drawn 
on the National Bank of Fort Sem Houston, San · 
Antonio, Texas, dated December 18, 1941, he iH!* 

then well knowing that he did not have and not in
tending that he should have sufficient funds in 
~"* Bank -IHI* for the peyment of said check. 

Specification 5: *'.H} did., at Camp San Luis Obispo, 
Californi~, on or about December 20, 1941, 'With 
intent to defraud wrongfully and unlawfully make 
and utter to the Camp Exchange, Camp San Luis 
Obispo, California, a certain check in words and 
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figures ~s follows, to wit: Ten Dollars (.·10.00), 
dral'l!l. on the Hational Bank cf, :,ort S~":'l I:o-:.:...ston, 
San Antonio, Texas, dated December 20, 1941, he 
*',H} then well knowine that he did not have and '10t 
inte'.lding.,th,o.t he should he.,·e z,lfficient funds in 
-181* Ba."lk *ii-I!- for the payment of said check. 

Specification 6: iH:->.:- .did, J:J.t Camp S;:;n Luis ct::.s;.io, 
California, on or about December 21, 194:i., with 
intent to defraud wroncfully and unlawfully rr,a'.-:':) 
and ~tter to the Camp Excha.np;e, Camp .S3!1 Luis 
Obispo, California, a certain check, in words and 
figures as follows, to wit: Forty Dollars (~o.oo), 
drawn on the 1':ational Bank of Fort Ssm Houston, :;;;;., 
Antonio, Texas, dated December 21, 1941, he ~:->.H} 

then ·well knowing that he did not have and not in
tending that he should have sufficient funds i!l 
*1H:- Bank i.'-!8:- for the payment of said check. 

Specification 7: (Disapproved by reviewine .:.uthori ty) 

Specification 8: (Findine cf :;ot [,1.lilt~r) 

Specification 9: (Finding of not cuilty) 

Specification 10: (Finding of r.ot euilty) 

Specification 11: (Findine cf not guilty) 

Specification 12: (Finding cf not guilty) 

ADDITIONAL C}i/..RGE: Violation of the 95th Article of VJ::.r. 

Specification 1: *IH:- havir.6 :::i or abo--..t !-rovember 15, 
1941, become indebted to Columbus Fender arid .Scc;,r 
Yiorks, Columbus,.Georeia, in the sum of $73.50 
for repairs on certain automobiles ordered done 
by him, and hsving on or about December 10, 1941, 
promised in writing iBH} that he would on or about 
December 13, 1941, settle such indett~~~P.SS ir. 
full, did, without due cause, on or abcut December 
13, 1941, dishonorably fail to keep said promise. 
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Specification 2: *!Hi- having on or about ~:ovember 31, 
1941, become indebted t~ Chancellor Company, 
Columbus, Georgia, in the sum of $50. 00 for clothing, 
and having on or about December 10, 1941, promised 
in writing*!:·* that he w0uld on or about December 13, 
1941, settle such indebtedness, did, without due 
cause, on or about December'l3, 1941, dishonorably 
fail to keep said promise. 

Specification 3: *** having on or about November 28, 
1941, ·become indebted to the Ralston Hotel, Columbus, 
Gecrgia, in the sum of $100.00 for lodging and cash, . 
and having on or about December 10, 1941, promised 
in writing **',.. that he would on or about December 13, 
1941, settle such indebtedness in full, did, without 
due cause, on or about December 13, 1941, dishon
orably· fail to keep sa.1:d promise. 

He pleaded not guilty ·to the Charges and Specifications. He was found 
guilty of the Charge and Specifications 1, 2, 3, 4, 5, 6 and 7 there
under, and of the Additional Charge and its Specifications, and not 
guilty of Specifications 8, 9, 10, 11 and 12 of the Charee. No evi
dence of previous convictions was introduced. He was sentenced to 
be dismissed the service. The reviewing authority disapproved the 
finding of guilty of Specification 7 of the Charge, and approved the 
remaining findings of guilty and the sentence. In forwarding the 
record of trial_ he took action as follows: "Pursuant to A. Y~. 48, the 
order directing execution is withheld." 

3. The evidence shows that accused was statfoned at the Infantry 
School, Fort Benning, Georgia, from about August 28, 1941, to about 
November 28, 1941. From Fort Benning he was ordered to return to his 
organization at Fort Sam Houston, Texas, at which latter place, after 
a short leave of absence, he reported for duty on Decem~er 10. On 
December 11 he proceeded with his organization from Fort Sam Houston 
to Camp San Luis Obispo, California (R. 14). He arrived at Cam9 San 

, Luis Obispo 	in due course (date not· specified) (R. 16), r.emaining 
there for a pe~od extending beyond December 21 (date not otherwise 
specified). Accused testified that he was married on October 19, 
1941 (R. 16). He had no regular income other than his pay, but at 
least on one occasion received financial help from his father (R. ;¥}). 
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en November 25, 1941, .at Fort Benning, Georgia, -accused made and 
presented to the mess officer, "3rd Student Training Battalion"., Fort 
Denning, in payment of his October, 1941, mess bill, his check for 

-$35.65., payable to that officer, dra:wn on the Broadway National Bank 
of Alamo Heights, San Antonio, Texas (Specification l of Charge), and 
on November 28 he made and presented to the same officer, in payment 
of his November., 1941., mes~ bill, his check for $32.80, 'payable to 
that offic~r, drawn on the same bank (Specification 2 of Charge) 
(R. 8, 9; Stip. l; Def. Exs. G, H). On November 28 he also made and 
presented to the Ralston Hotel, Colum~us, Georgia, in pa.,vment of a 
lodging account, his check for $100, payable to the hotel, and drawn 
on the same bank (Specification 3 of Charge) (R. 9; Stip. 1). The 
three checks were written for the purpose of obtaining a clearance 
from Fort Benning (R. 8). Each was presented for payment but was 
returned by the drawee bank marked "Insufficient Funds" (R. 9). At 
the time the checks were drawn and delivered accused knew his balance 
in the bank was insufficient to meet them. He did not intend to make 
any ·deposit to cover the checks prior to the time at 'Which they would 
normally be presented to the drawee bank for p~ent (R. 9, 23, 25; 
Stip, 1). en November 19, 1941, he had. made a deposit of $550 cover
ing overdrafts of $~80.05 (R. 9; Def. Exs. A, B, C). He had, however, 
also drawn at about this time several additional checks against the 
account, aggregating about $500 (R. 9, 23; Def. Ex. E), resulting in 
new overdrafts of about $330 (R. 23). The ban!c had. previously al 
lovled overdrafts (R. 9; Def. Ex. F). Accused testified that the 
cashier of the bank, Mr. Sharpe McCullough, a friend, allowed him to 
overdraw his account "numerous times" - the bank "had always honored 

· every check" (R. 9, 10); that McCullough was "on his vacation" when 
the checks to the mess officer and the hotel were presented for pay
ment; and that on December 6, after McCullough 11found out what hap
pened he *I:* requested that the checks be paid" (R. 11). The evi
dence shows that on December 12 accused made a deposit of $560 from 
which the two checks to the mess officer (Specifications land 2 of 
the Charge) were paid through the issuance of ca.shier '.s checks 
(R. 12; Def. Exs. E, F). The balance of the deposit was consuir.ed 

by overdrafts and by other outstanding checks (Def. Exs. E, F). 

The amount of the check to the Ralston Hotel (Specification J of 

the Charge) was not pa.id until about February l, 1942 (Stip. 6). 


en December 10, 1941, accused telegraphed to the Ralston Hotel 
that within three days he would send to it a money order for $100 
to cover his indebtedness. As noted, he made payment about F,.ebruary 
l, 1942. (R. 14, 15; Stip. 6) (Specification 3, Additional Charge) 
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On December 10 he also telegraphed to the Columbus Fender and Body 
Works of Columbus, Geargia, to whom he owed $73.50 for automobile re
pairs (R. 14; Stip. 4) (Specification 1, Additional Charge), and to 
the Chancellor Company of Columbus, Georgia, to "fihom he owed $50 on 
a merchandise account (R. 14; Stip. 5) (Sr~cification 2, Additional 
Charge), that he would send to these concerns within three days 
money orders in the amounts above stated to cover the respective in
debtednesses (Stips. 4, 5). He did not make the paylllents until March 
17, l 942, the date of trial (R. 15). Accused testified with respect 
to these tr8nsactions thRt on the night.of December 11, 1941, at Fort 
Sam Houston, Texas, 

"the Adjutant called and told me to report for 
duty as we were going on in the morning. I im
mediately reported to the Adjutant and at the 
same time, I received a telephone call from Dallas 
from my wife. I had told her to stay there since 
war had been declared and it would be safer. Well, 
accordingly she left Dallas and was driving the 
automobile to San Antonio. About half an hour 
after the call saying we were to move· to Camp San 
Louis Obispo, California, r·got this telephone call 
at San Antonio from my wife saying she had had an 
accident - not badly hurt, but hurt. The money I 
had intended to send these payees was used to fix 
up the car, obtain a driver to drive her on -out to 
California, and expenses incurred while enroute 
for her hotel bills, etc. 11 (R. 14) . 

!.bout December 13, 1941, accused made and delivered to the camp 
exchange, Camp San Luis Obispo, California, in payment for merchan
dise or in exchange for cash, his che'ck for ~>15, payable to the ex
change and drawn on the National Bank of Fort Sam Houston, San Antonio, 
Texas (Specification 4 of the Charge). About D~cember 20 he made and · 
.delivered to this exchange, likewise for merchandise or cash, a sim
ilar check for $10 (Specification 5 of the Charge). On December 21 
he made am'! delivered to the exchange for merchandise or cash, a sim
ilar check for $40 (Specification 6 of the Charge). Ylhen these checks 
were presented to the drawee bank for payment accused did not have suf
ficient funds on deposit to pay them (R. 16; Stip. 2) and they were re
turned unpaid (R. 16-19). Accused had been warned by his conunanding 
officer at Fort Sam Houston, Texas, about December 9, 1941, concerning 

-6

http:night.of


(67) 


the making of checks without sufficient funds in bank to pay them 
(R. 25, 28). He testified that he kept 11 a personal account".at the 
Broadway National Bank of Alruno Heights and that he maintainea. a 
second account with the National Bank of Fort Sam Houston. The lat 
ter account was maintained through deposits of his pay checks by the 
Finance Officer at Fort Sam Houston. About November 1, 1941, foliow
ing his marriage, he appUec. to the ~nance Officer at Fort Sam Houston, 

"for additional quarters· for the $40.00 quarter's 
allowance which· I received, which is given to mar
ried second lieutenants after I put in this appli 
cation. I naturally assumed my r.heck would be de
posited to my account. It has been deposited un
failingly for a year. I never see the check. It 
never passes through rrry hands. At the time I left 
to go to Fort Benning before going to service school 
I went to the Finance Officer at Fort Sam Hou.ston in 
.the latter part of August and signed three pay vouchers 
for the months of September, October and November". 
(R. 16) 

He did not receive a:ny deposit slips covering deposits of his pay checks 
for November and December, .but assumed that an additional rental allow
ance pf $40 per month had been included in the pay checks as deposited. 
He believed, at the time he made the checks f.or $10, $15 and $40 that 
he had a balance in the bank of $70, as his check stubs showed (R. 16,17,26 
On December 21., ·after making the checks, he received notice frcm the .bank 
that his balance was only $.67. By the letter conveying th.is notice the 
bank asked. for his remittance to pay a note for $100 'Which he had given 
to the bank about November 15, 1941 (R. 18; Def. Ex. M}. On Dece~r 21, 
immediately upon receipt of the notice and request for remittance., ac
cused telegraphed. $90 to the bank for depo~it' (R. 18; Def. Ex. N). 
The evidence shows that the checks were not paid from this remittance 
but were made good on the date of trial from funds received by accused 
from his father (R. 19, 26., 29). 

As a second lieutenant with less than three years• service accused 
was not entitled to additional. allowances for rental or'subsistence on 
a~qount o£ a dependent wife (37 u.s.c.,· 9, 10). 

In general. reference to his difficulties with his various accounts 
accused testified: 
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"it is all due to my negligence in handling the 
matters,.but at no time did I ever attempt to de
fraud or try to get awa:y with anything like that. 
It was purely negligence on my part. I made up 
debts. I made every effort possible to pay all 
debts as soon as possible. Since that time, I 
have made up all debts that the charges specify. 
I made good all the checks and I have nothing 
further to say, sir." (R. 22) 

4. With respect to Specifications 1, 2 and 3 of the Charge, the 

evidence thus shows that at Fort Benning, ,Georgia, on November·25 and 


· 28, 1941, just prior to his departure fran Fort Benning, and for the 
purpose of obtaining a clearance, a~cused made and delivered, in pay
ment of accounts owing by him, the ·three checks on the Broadwey 
National. Bank of Alamo Heights, San Antonio, Te::-:as, for ~35.65, 
$32.80 and ~100, described in the Specifications, and ~1~t the checks 
.were dishonored by the drawee bank. Accused knew that he had insuf
ficient funds in bank to pa:y the checks, but testified that because 
of h).s relations with the cashier of the bank and because he had made 
previous overdrafts which had been paid, he believed that the checks 
in question 'WOuld be likewise paid. There is evidence that numerous 
other overdrafts by accused were in fact allowed, arrl in view of this 
circumstance 1~ccused's assertion that he honestly thought the later 
checks would be· paid is not unworthy of .belief. Upon consideration 
of all the evidence,the Board of Review is not convinced that ac
cused did not intend ·to have funds in bank to pa:y the checks or that 
in negotiating them he intended to deceive or defraud. Violation of 
Article of Viar 95 is not thew;,ore proved. The making and delivery 
of the checks with knowledge th~t ·1.nere were. not on deposit suf-. 
ficient funds for their payment, and without making definite ar
rangements for their payment, was discreditable to the military 
service within the meaning of Ar:::le of War 96 (CM 202027, McElror; 
CM 200870, ~; CM 220160, Fa~er) •· There is no evidence to 
support the allegation of Specification 3 of the Charge that accused 
obtained part of the proceeds of the $100 check in cash. · 

As to the Additional Charge and the three Specifications there
under it is proved that, a.s alleged, accused failed on Deceni>er'13, 
1941, to keep his promises to the creditors named to settle his in
debtednesses to them on that specified date. One of the creditors 
was the Ralston Hotel to which accused had previously given the worth-. 
less check for $100. The aggregate amount owing to the three creditors 
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was $223.50. Accused testified that he failed to make the payments 
because of intervening and unexpected needs for funds to.pay for 
automobile repairs and other expenses incidental to his wife's 
travel to his new station. There is evidence that·on December 12 
accused made a bank deposit of $56o but that this was consmned in , 
paying other obligations. There is no evidence that he had im
mediate resources beyond the amount so deposited and beyond hj_s cur
rent p~ as a second lieutenant with less than three years' service. 
It may have been a serious error of judgment for accused to incur 
at this time expenses for his wife's travel to his new station, but 
the expenses were legitimate. Insofar as the evidence shows, he did 
not, on December 13, 1941, after meeting his other legitimate ex
penses,- have the means to make good his promises. CThe mere failure 
by an officer to keep his promise to p~ a debt is not dishonorable 
unless the promise is made with a false or deceitful purpose., or 
unless the failure to pay is characterized by a fraudulent design 
to evade payment (CM 207212, Thompson; CM 217636., Nichols; sec. 453 
(14) (15)., Dig. Op. J.A.G., 1912-1940; Winthrop's Military Law a.rxl. 
Precedents {Reprint), p. 715).J The circ\Ullstances in evidence do 
not prove beyond reasonable doubt that accused made his promises 
·,;1th false or deceitful purposes or that his failure to ~eep the 
promises on the specific date eJ.leged was fraudulent, .evasive or 
dishonorable. It follOl'l's that the proof is not legally sufficient 
to support the findings of guilty of the Additional. Charge and its 
Specifications. 

With respect to Specifications 4, 5 and 6 of the Charge, it ap
pears that on the dates alleged., December 18, 20 and 21., 1941., after 
his arrival at Camp San Luis Obispo., California., accused made and 
delivered., in payment for merchandise or in exchange for cash, the 
three checks·on the National Bank of Fort Sam Houston., San Antonio., 
Texas., for $15, $10 am $40 described in the Specifications., and 
that these checks were likewise dishonored by the drawee bank. Ac
cused testified that he had not received current statements of ac
count fran this bank, that he believed he had sufficient funds on 
deposit to pay the checks., am. that had the full allowances to Tihich 
he thought he was entitled been included in his pay checks deposited 
with the bank his balance would have been sufficient. Full proof of 
specific deposits., withdrawals and balances in this account was not 
offered. ·Although 1 t is· clear that the account was depleted and 
that had accused been prudent he would have been aware of this ract., 
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the Board of Review is not convinced upon the evidence as presented 
that at the times he made and delivered the checks accused knew he 
did not have sufficient funds in bank to pay them, that he did not 
intend to have such funds on deposit, or that he intended to defraud. 
The evidence is not legally sufficient to support the findinbs of 
guilty of Specifications 4, 5 and 6 of the Charge. 

5. Yiar Department records show that accused reached his 23rd 
birthday on December 2, 1941. He. was a member of the R3serve Of
ficers' Training Corps at the New Mexico Military Institute, New 
Mexico, from September l, 1938, to June 5, 1940. He was appointed 
a second lieutenant in the New Mexico Nationo.l. Guard on October 22, 
1940. He was ordered into the active military service of the United 
States as a member of the 104th Antitank Battalion, New Mexico 
National Guard, on January 6, 1941. 

6. The court was. legally constituted. The Board of Review is 
of the opinion that the record of trial is legally sufficient to sup
port only so much of the findings of guilty of the Charge and Specifi 
cations l, 2 and 3 thereunder as involves findings that accused did, 
at the place and at the times alleged, wrongfully and Wllawfully make 
and utter to the respective persons named the checks described in the 
Specifications, in payment of accounts then due and owing, accused 
then well lmO'Pling that he did not have sufficient funds in the drawee 
bank for payment of the checks, in violation of Article of Wor 96; 
legally insufficient to support the findings of guilty of Specifi 
cations 4, 5 and 6 of the Charge and of the Additional Charge and its 
Specifications; and legally sufficient to support the sentence and to 
warrant confirmation thereof. Dismissal is authorizad upon conviction 
of violation of Article of Viar 96. 

~ , Judge Advocate. 

~di kl Va;;~ 1 \.r£ ~Judge Advocate. 

~~(On Lea_ve_._)~~~~~~~' Judge Advocate. 
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1st Ind. 

War Department, J.A.G.O., MAY 1 :942 - To the Secretary of War. 

1. Herevdth transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant John c. Fanning (0-410109), 804th Taruc Destroyer 
Battalion. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support only so much of the findings 
of guilty of the. Charge and Specifications l, 2 and 3 thereurrler as in- · 
volves findings of guilty of the w.rongful and i.mla:wful making and ut
tering as alleged of the checks described w.i.th knowledge that there 
were insufficient funds in the drawee bank to pay them, in violation · 
of Article of War 96; legally insufficient to support the findings 
of guilty of Specifications 4, 5 and 6 of the Charge and of the Ad
ditional Charge and its Specifications; and legally sufficient to sup
port the sentence and to warrant confirmation thereof. The record of 
trial. shows that accused exhibited inexcusable heedlessness in the is
suance of checks against his banlc accounts, apparently to meet debts 
incurred beyond his capacity to pay. The worthless checks have been 
redeemed. Accused is young and probably capable of future valuable 
service to the Government. I recanmend that the sentence be confirmed 
but in view of all the circumstances recommend that.it be S'l\Spended. 

3. Inclosed are the draft of a letter for your signature trans
mitting the record to the President for his action, and a form of ~<;
ecutive action· designed to approve only so much of the findings of 
guilty of the Charge and Specifications l, 2 and 3 thereunder as in
volves findings of guilty of violation of Article of .War 96, to dis
approve the findings of guilty of Specifications 4, 5 and 6 of the 
Charge and of the Additional Charge and its Specifications, and to 
confirm the sentence but suspend the execution thereof• 

. 
~-~ ..~. 

Myron c. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dra.ft of let. for 

sig. sec. of war; 
Incl.J-Form of Executive 

action. 

-ll



" 




Services of Supply 
In the Office of The Judge Advocate General. {73)

Washington, n. c. 

SPJGH 
CM 220805 

Mti.Y 2 9 1942 

UNITED STATES ) 3rd ARMORED DIVISION 

v. 	 ) Trial by G.C.M., convened at 
) Camp Polk, Louisiana, MarchI 
) 

Private JCENIE F. PEAVY ) 18, 1942. Dishonorable dis
( 6927 603), Company D, ) charge and confinement for 
)2nd Annored Regiment. ) ten (10) years. Refom.atory. 

~~~·--------
HOLDING by the BOARD CF REVIEW 

HILL., CRESSON and HALE., Judge Advocates. ------·--· 

l. The record of trial 1n the case of the soldier named 

above has been examined by the Board of Review. 

2. The accused was tried upon the following Charge and 
Specifications: 

. CHARGE: Violation of the 93rd Article of War. 

Specification la In that Private Johnie F. Peavy, 
Company D, 32nd Anoored Regiment, then Sergeant., 
Company D, J2nd Armored Regiment, did, at Leesville, 
Louisiana, on or about February 28., 1942, in the 
nighttime, feloniously and burglariously break 
and enter the dwelling house of Lieutenant Colonel 
John G.. Howard with intent to commit a felony, viz, 
rape, therein. 

Specification 2: In that Private Johnie F. Peavy, 
Company D, J2nd Armored Regiment, then. Sergeant, 
Company D, 32nd Armored Regiment, did, at Leesville, 
Louisiana, on or about February 28, 1942, ldth 
intent to conmit a felony, viz, rape, commit an 

. assault upon Katharine M. Howard, by willi'ully and 
feloniously getting in bed with and laying hand.a 
on the said Katharine M. Howard. · 

The accused pleaded not guilty to and was found guilty of all 
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Specifications and the Charge. He was sentenced to dishonorable 
discharge, forfeiture of all pay and allowances due or to become 
due, and confinement at hard labor for ten years. The reviewing 
authority approved the sentence; designated the Federal Reformatory 
as the place of confinement, and forwarded the record of trial 
for action under-Article of War 5o!. 

3. The evidence for the prosecution shows that on Saturday 
evening, February 28th, the accused and Private Futch arrived in 
Leesville by bus at about eight o1 clock. They went to~ liquor 
store where the accused.bought a pint of whiskey and went to 
another place where a party of four finished the bottle. They 
then went down the street, to a third place and had some more 
drinks. The accused had an argument with a man there and ran 
out. It was then about 10:30 p.m·. Futch did not see the accused 
again. He would not sey that accused was drunk but he was not 
sober (R. 29-34). 

Lieutenant Colonel John G. Howard and ~s. Howard 
occupied a fourteen-room house in Leesville. Their seventeen 
year old daughter, Katharine, occupied a front bedroom on the 
second floor adjacent to that of her pa.rents. The house has 
entrances on front, side, and rear, and has front and rear stair
cases (R. 8). This house was previously occupied by Colonel Allen, 
whom Colonel Howard "believed" was in the 32nd Armored Regiment 
of which accused was a mE!llber {R. 10). 

On Saturdey evening, February.28th, Colonel Howard left 
his house about 9:40 and went to a party at Camp Polk (R. 9). 
His wife, with some supper guests, left the house about half an 
hour later, and joined Colonel Howard at the party (R. 18). A 
house guest, Mrs. Kay, and Mrs. Key 1 s young grandson, had retired 
and remained in the house (R. 9, 18-19), and Sergeant Ray and.his 
wife, Mary {who was em.played at Colonel Howard's), "had gone up
stairs" (R•.19). Katharine had retired about 9 p.m. (R. 13). The 
outer house doors were all closed (R. 9). Before leaving for.the 
party, Mrs. Howard had opened the door of Katharine's room, looked 
in on her, and closed the door (R. 19). 

Katharine was awakened during the night and found the 
accused, with his blouse., trousers, underpants, and shoes off, 
standing along-side her bed. He took hold of her shoulders and 
kissed her on the mouth. Katharine "asked him who he was and 
some things". · The accused replied, "Just somebody". Thereupon 
Katharine got out of bed, put on her robe and put on the lights, 
talked to him, asked him who he was, .where he was from and how he 
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got in. The accused replied that he came through the door like 
anyone else. She also asked him his outfit and he told her 
correctly. Accused dressed without "a bit of trouble". Katharine 
told him to l~ave ("I said 1Amscray'"), and encountered no 
difficulty in persuading him to do so. She led the way to the 
front door, which she found closed, and let him out. As the 
accused left he said that he was sorry. She did not notice the 
smell of liquor on his breath, nor anything abnormal about his 
manner, appearance or talk (R. 13-17). 

After accused departed Katharine started upstairs, 
thought of the side and back doors and went down and locked them. 
She found them closed but not locked. Then she went to her room 
and turned the lights off, woke her maid, Mrs. Ray, and told 
Mrs. Ray what had happened. They heard some noises and so woke 
Sergeant Ray, llho got his revolver. After they sat around five 
or ten minutes and heard some more noises, Mrs. Ray called the 
police (R. 15-17). 

Mrs. Ray testified that between one and two in the 
morning she went down Yd'len Katharine called her. Katharine then 
told Mrs. Ray that "there had been a man in her room; he had 
pulled off his clothes, and gone to bed, tried to kiss her, and 
she had turned on the light and somehow got him to leave the 
house" (R. 21). Mrs. Ray called her husband. While they sat 
on a bench in the hall talking about it, they heard noises below. 
About ten or fifteen minutes after she was awakened, Mrs. Ray 
saw someone - she was positive it was a man - go past the window 
outside. They then called the Military Police. Vlhen the police · 
arrived, Mrs. Ray "just told them that there was a prowler around 
the house" (R. 21-23). 

In about five mirrutes after the telephone call, five 
Military Police and a city policeman arrived at Colonel Howard's 
residence at about 1130 a.m. After about ten minutes they found 
the accused asleep in a coupe parked alongside the house, where 
accused seemed to have rolled over from sitting in the seat under 
the steering wheel •. .After he was shaken once, accused woke up, 
asked where he was and what he was doing there,· and got out of the 
car by himseli. The police escorted him to the fro~1t porch, 
straightened and buttoned his blouse and shirt, and took him to 
jail (R. 23-25). When the accused was questioned at the jail he 
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said that he did not remember anything (R.J7). 
' 

Colonel Howard arrived home from the dance at about 
1:30 or 1145 a.m. (R. 9). He interviewed the accused on March 
1st (R. 10) at "about 3:00 o'clock". Colonel Howard warned the 
accused o! his rights and questioned him. Accused stated that 
he had "never done anything like this before11 , that he didn't 
remember anything about it other than that he had been with a 
man named Futch, that he was fighting and running, and the next 
thing he knew the Military Police took him in a car (R. 9-11). 

Upon the question of intoxication, Private Futch would 
not say that accused was drunk but said that he was not sober 
(R. 34). Katharine Howard did not notice any smell of liquor 
on the breath of accused and stated that his manner, appearance 
and talk we"'."e not abnormal (R. 15-16). Technician McLeod of the 
Military Pc,ilce smelled something on the breath of the accused 
but did not know 'What it was, would not say that he was sober 
or d.."'."Uilk, but would say that he was under the influence of 
intoxicants or drugs (R. 25-26). In the opinion of Sergeant 
Mathison of the Military Police, the accused looked as if he had 
been intoxicated earlier, but had recovered from it 'When the 
police picked him up (R. 35-36). 

4. The accused was the only witness for the defense. He 
testified, in substance, that he arrived in Leesville with Private 
Futch at about eight o'clock on February 28, 1942. Accused 
purchased a pint of 'Whiskey at a store opposite Dodge's Cafe, 
went to Eddie's Beer Garden, and with Futch consumed the 'Whiskey. 
They went across the street 'Where accused had a beer. Sometime 
later they went to another store, bought a quart of whiskey, and 
went to another cafe where accused had a drink. Accused did not 
remember anything after that. His memory did not clear until 
the Military Police woke him up in the automobile. Accused asked 
them where he was and 'What he was doing there. He was taken up 
to the front porch and he next remembered waking up in jail 
(R. 40-42). 

•Upon cross-examination accused stated that he left 
Camp Polk about seven o•clock right after supper. Four of them 
chipped in to buy the quart bottle of whiskey. He was in the 
restaurant across from the bus station at about 10130. Futch 
told accused that the accused hit a fellow there and then ran 
off. He rememb~red nothing more except that he recalled that he 
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was running, and was awakened by the Military Police in the 
automobile. He could not say that h& did or did not go in the 
house and enter Miss Howard I s room. He did not remember taking 
hold of her shoulders and kissing her. He did not lmow 'Where 
Colonel Allen lived, had never been to Colonel Allen's or to 
Colonel Howard's house, and had never seen Miss Howard until 
during the investigation of his case (R. 42-52). 

5. :Mrs. Ray was permitted - with a specific statement of 
no objection by the defense - to relate the statements 'Which she 
states Katharine made to her on the ground that it was an ex
ception to the hearsay rule. The only items of importance in 
Mrs. Ray's testimony were that accused had gone to bed with 
Katharine, which fact was not stated in Katharine's testimony 
before. the court, and that Katharin.e "somehow got him to leave 
the house", which in its import of resistance is in contradiction 
of Katharine's testimony that she encountered no difficulty in 
persuading accused to leave. 

With respect to the admissibility of an extrajudicial 
statement by the woman assaulted, the Board of Review has said 

"***in the language of the Federal Supreme 
Court in Railroad Co. v. O'Brien, 119 u.s. 99, 
applicable here, 'The fact remains'that the occur
rence had ended when the declaration in question was 
made•~ Such being the case, 'The better rule is that 
when the transaction is over, no matter how short may • 
have been the interval and the assailant is absent, 
declarations by the assailed, even though subsequently 
deceased, are not part of the res gestae• (l Wharton's 
Crim. Ev. 503 n. and authorities cited).***•" (CM 
197011, Kearney.) 

"The •main fact• in the instant case is, of course, 
the assault with intent to connnit rape. The authoritative 
rulings of the Federal Courts, applied by the Board of 
Review in consonance with the provisions of Article of 
War 38, require that in order to be part of the re~ gestae 
statements must be spontaneous, substantially involuntary, 
remarks or exclamations caused by and growing out of the 
main fact to which they relate and so nearly contempora
neous with the main fact as to ~elude the possibility 
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that they are the result of reflection or design 

(CM 197011, Kearney, and cases cited). 11 (CM 198724, 

~.) 


It is not shown how long after the assault the state
ments were made to Mrs.·Ra.y. They do not contain any instinctive, 
involuntary, or spontaneous words of Katharine nor were they 
connected with the principal act so as to form a part of the trans
action. Katharine made no outcry or appeal for help, or showed 
any evidence of fear·after she was awakened by accused, nor while 
accused was putting on his clothes, nor v.nile she was escorting 
accused from the house. After accused had peaceably left the 
house, she returned downstairs ·to lock the doors, went to her room 
and .turned off the lights before she called Mrs. Ray. 

In the opinion of the Board, the testimony of Mrs. Ray 
as to the statements stated to have been made by Katharine was 
improperly admitted, except as a statement of the can.plaint made 
by one upon vmom the assault was made. In view, however, of the 
conclusion of the Board as to the sufficiency of the record to 
support the findings, the Board is of the opinion that the sub
stantial rights of the accused were not thereby injuriously affected 
within the meaning of the 37th Article of War. 

6. With respect to the intent to commit rape, the evidence 
shows that the accused used no force in his assault beyond taking 
hold of Katharine's shoulders and kissing her. Katharine met no 
further force in getting out of bed, in putting on her robe, in 
telling accused to leave, and no difficulty in escorting him down
stairs and out the door. The mere statement of such facts is 
sufficient support of.a conclusion that the record affords no 
basis of·any reasonable hypothesis of an intent to commit rape. 
There is no evidence of any intent to use or of the use of force 
to overcome her resistance, and forcibly to ravish her. There is 
in fact no evidence to point to the offense, if a.rry, for which he 
entered the house. If at any time during his presence there, he 
entertained the intent to have intercourse with Katharine, there 
is no evidence or intent to use or or the use of such force as 
would forcibly overcome her resistance in accomplishing such purpose. 

The evidence in this case is no more persuasive of an 
intent to commit rape than in CM 188356, Sheehan, and in CM 151153, 
Goff, in which cases the Board of Review held the evidence legally· 
Insufficient to establish the alleged intent to rape. 

As was stated by the Board or Review in the Goff case, 
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supraz 

"***Surely no reasonable hypothesis of entry with intent 
to rape can be drawn from the evidence of record. In fact 
theevidence is insufficient to show 'What was the intent 
possessed at the time of breaking and entering." 

In the opinion of the Board the evidence is legally 
sufficient to support only so much of Specification 2 of the Charge 
as involves findings of guilty of the lesser included offense of 
assault and battery, in violation of Article of liar 96, for which 
the maximum authorized punishment is confinement for six months and 
forfeiture of two-thirds pay per month for a like·period (CM 153668, 
Lombardo). 

The Board is also of the opinion that the evidence is 
legally sufficient to support only so much of the finding of guilty 
of Specification l of the Charge as involves findings of guilty of 
the lesser included offense of breaking and entering a dwelling 
house without the consent of the lawful occupant, in violation of 
Article of War 96 (CM 1883.56, Sheehan). No maximum punishment for 
this offense is expressly fixed by paragraph 104 c, Manual for 
Courts-Martial, but the analogous offense of entering a private 
dwelling without lawful authority against the will of the lawful 
occupant as denounced by section 22-3102, District of Columbia Code, 
1940, is punishable by confinement for not more than six months. 

The aggregate maximum authorized punishment is dishonor
able discharge, forfeiture of all pay and allowances due or to 
becane due, and confinement at hard labor for one year (par. 104c 
M.C.M., 1928). 

7. For the reasons stated above, the Board of Review holds 
the record of trial legally sufficient to support only so much 
of the findings of guilty of Specification l of the Charge as 
involve findings of guilty of the lesser included offense of 
entering the private dwelling of Lieutenant Colonel John G. Howard 
without lawful authority and against the will of the lawful 
occupant thereof in violation of the 96th Article of War; legally 
sufficient to support only so much of the findings of guilty of 
Specification 2 of the Charge as involve findings of guilty of 
the lesser included offense of assault and battery in violation 
of the 96th Article of War; and leg~ sufficient to support only 
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so much of the sentence as involves dishonorable discharge, 
forfeiture of al]jpay and allowances due or to become due, and 
confinement at hard labor for one year in a place other than a 
peniteniary, Federal correctional institution, or refonnatory. 

-----r-· 
__~ ___ 'I--_L_..:..._'·;....../dfJ1dge Advocate.___'--1.../\.... ..._._.__ 

vi 

-~~~<D~i_s~s~e_nt_)~~------' Judge Advocate. 

~~ , Judge Advocate. 
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ECJ.:ORAimuu on dissent in case of Private Johnie F. Peavy. 

1. I have not sizned the rnjority opinio1\,havine on April 21, 
19h2, with fajor Hale, siened a holdin[: that the case ,·ras legally 
sufficient, the testimony sustained the findines and sentence,and 
do not see any reason for chansing my opinion, nor bein£ induced 
to disapprove the case even in part. 

I 

The following is a brie!' synopsis ot' the testimony, to
gether with a few of the authorities requirine; the approval of the 
case and reasons for such action. · 

2. Lieutenant Colonel and Urs. John G. Howard, on February 
?.fl, 1942, lived in Leesville, Louisiana, ·with their daughter, 
Katharine u. Howard, ,1ho vias seventeen ~rears and three months of 
a.:;e. That evenine, Colonel Hov;arrl left the house at about twenty. 
Minutes to ten for Camp Polk, by himself (n. 9), while Mrs. HO\·,ard 
left about half an hour latAr. Before leaving she looked in her 
claushter 1.s room, closine the <loor aftervrards (R. 18-19). 

3. Later in the ni;::ht, I(atharine Hovrard, TTho had retired about 
nine o'clock, vras mva.kened by some man standine aloneside her bed 
in her room upstairs, the liehts were off, he grabbed hold of her, 
l~issed her on the mouth, took hold of her shoulders, said he was 
"just somebody11 

, and that he came in 11 Like anyone else, throue;h the 
door". He had his blouse, trousers, underpants and shoes off, was 
in his stockine fe~t. She eot out of bed, talked to the man, put 
on her bathrobe, lit the lisht, and left the room, followed down
stairs by the nan, Yrhom she told to leave, said to hi:n, 11 Amscray11 , 

opened the front door and he went out, as she intended he should. 
She ha.d never s1?.en the man before, he ~s the accused sittinc there. 

At the time his conversation seemed to be normal, he did 
not have any odor of liquor on his breath, did not have a bit of 
trouble eettin,:r his clothes back on, and she did not notice any 
trouble in his cettine dovmstairs. As she ushered him out of the 
front door, ·.-1hich -v;as closen., he said he was ·sorry, she locked the 
bacl{ door and side door, vrhich were closed, walked back to her room, 
t 1Jrned the lights off and .-roke her maid, Mrs. Ray, to whom she then 
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told what had happened. They heard some noises, went back, 

woke Mrs. Ray's husband, called the police, when they arrived 

they.all went downstairs and the police arrested the accused 

in a car alongside their house (R. 12-17). 


4. Mrs. Ray, wife or Sergeant Homer H. Ray, was employed 
in Colone~ Howard's home the.night of February 28, 1942, when 
his daughter, "Kathy", called her into the hall, about one in 
the morning, and told her that there had been a man in her room, 
he had pulled off his clothes~ gone to bed, tried to kiss her, 
she had turned on the lieht and somehow got him to leave the 
house. Mrs. ·Ray called her husband, they called the Military 
Police about ten or fifteen minutes after the occurrence (R. 20
23). That the accused was not so drunk as to be unab~e to 
form an intent and know what he was doing, is established further 
by the testimony of Technician Ralph E. ~cLoed (R. 26), Sergeant · 
James J. o•connel (R. 28), and Sergeant John J•.?;iathison (R. 35, 
36, 37). The statement of accused to Katharine Howard, when she 
let him out of the front door, that 11he was sorry" indicates that 
he knew what he had done was wrong, shows him a,ble to have formed 
the intent. · 

The testimony of !,'.rs. Ray was properly admitted, the 
defense stating the1 had no objections, it was clearly res 
gestae, being the substance or statements made to herb~ 
Katharine M. Howard, the girl assaulted, from ten to fifteen 
minutes after it occurred (R. 21-22). This time is further 
established by the testimony of Katharine M. Howard herself, 
who states that after she got the accused out of the front door, 
which was closed, she locked the back and side doors, went back 
to her-room, turned the lights off and then woke her maid, Urs. 
Ray (R. 15-16). Res gestae is fully discussed in the BriGht 
case (SU 218643),"liolding that facts such as the above, make this 
testimony~ gestae and adr..i.ssible, 

5. The offense alleged is that accused assaulted Katharine 
M. Howard, with intent to commit rape, not that he actually did 

commit ~· An intent had by the accused at anytime during the 

occurrence is sufficient, it is not necessary for it to continue 

throughout, and the intent must be inferred from the acts of 


. accused.. 	 He unlawfully opened the closed front door of Colonel 
Howard I s residence, went upstairs to Katharine Howard• s bedroom, 
between 11 and 12 p.m., when she was asleep in bed, her father · 
and mother being away, opened the door to that room, entered when 
the lights were off, removed his shoes, trousers and drawers, got 
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in bed, comr.litted an assault and battery upon her by grabbing 
her by both shoulders and kissing her on the mouth. She then 
got out of bed, put on her bathrobe, lit the light, talked to 
accused, went downstairs, he followed and she let him out of 
the front door. 

6. The court and reviewing authority passed on these facts, 
saw and heard the witnesses, found accused guilty of an intent to 
rape, which is amply supported by the testi.11on:,. To hold that 
the accused did not intend to accomplish his purpose by such 
force as necessc!l"Y, expected merely to have intercourse,wi.th her 
consent, with the Colonel's daughter, who had never seen him 
before, is a violent illogical and unwarranted presumption, not 
supported by any evidence of any kind. 

7. The ~.:anual for Courts-!!artial, page 179, states: ''This 
is an attempt to COr.1.':D.t rape in which the overt act a'ltOl.ll'ltS to 
an assault upon the woman". In the case under consideration it 
is absolutely established that the accused committed a deliberate· 
assault and battery upon the girl, both by kissing her on the 
mouth and seizing her by the shoulders. 

The Manual further states: · "No actual touching is 
necessary", while in this case there was an actual touching of 
her person in two ways, as set forth above, the overt act 
necessary is complete and accomplished. 

Again the Manual states: 11 0nce an assault with intent 
to rape is made, it is no defense that the man voluntarily de
sisted. 11 Therefore, the fact that the accused ceased in his 
attempt and left her bed room and the house at her direction, 
does not excuse his acts. The intent need only exist for a 
very short time, need not be continuous throughout the entire 
proceedings. 

The Llanual also states: 

"'Mlen a man entered a woman's room and got in the 
bed where she was and within reach of her person 
-1~ * * he conunitted the offense under discussion, 
although he did not touch the woman" • 

. 
It is absolutely established that the accused illegally 

and improperly entered the house, also entered her bed!"'oom where 
she was asleep in bed, in the same manner, and the testimony of 
the servant sets out that the girl told her, right after the 
assault, that the accused got into the bed, his shoes, trousel"'S 
and drawers being removed. 

All these actions clearly show his intent to have inter
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course with the young girl, using such force as was necessary. 

In 52 Corpus Juris, page ~029, it is set forth: 

"* * * It is not necessary that it be intended to 
use force to overcome all resistance. There must 
and need only.be an intention to use such force as 
may be necessary to accomplish the object, and an in
tent to overcome resistance if made; so that the fact 
that the female yields does not necessarily negative 
the fact that defendant intended to use force to over
come her resistance, if neces.sary. The required in
tent need be present only for an instant, and it may 
be inferred from the circumstances. * if i!-11 (Under
scoring supplied.) 

11 To constitute an attempt to rape, it is essential 
that, coupled with the intent to com:nit the offense, 
there be some overt act, beyond mere preparation, in 
furtherance of the intent; and there must be an actual 
or apparent present ability to complete the crime. 
vVhile it hds been .held that an assault is not necessar
ily involved in an attempt to comrrl.t rape, that a 
batterJ is not necessary to constitute the offense, 
and that the overt act need not amount to a technical 
trespass, there is also authority that an assault is 
essential to commit the offense. Mere indecent ad;.. 
vances, solicitations, or importunities do not amount 
to an attempt." (52 C.J. 41) 

11 To constitute an assault with intent to rape, 
there must be, coupled with the required intent; an 
overt act amounting to an assault upo~ the female. 
An assault for this, as for other purposes, is an at 
tempt or offer with force or violence to do corporal · 
injury to another, although to constitute~ assault· 
it is not essential that there shall be a direct 
attempt at violence. Mere preparation or solicitation 
is not sufficient; but there is also authority that 
preparations coupled with an intent, with the present 
means of carrying it out, are sufficient to complete . 
the offense. It has also been held that there must 
be an assauit which is the beginning of an attempt to 
rape, and there must be a present ability to comr.rl.t 
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any a.ct tending to an injury, accanpanied by circumstances 
denoting an intent, coupled wj.th a present ability, to use 
violence a.gs.inst the person, whether. there is any battery 
or not, for in fa.ct there may be an assault with intent to 
commit rape with.out any battery. • • * It has been held 
that the assault must be such that, if the assailant's 
purpose were acccmiplished, it would be rape; but there is 
also a.uthority that the offense is committed where it is 
impossible for the assailant to accomplish his purpose. 
Neither exposure of the man's person nor a spoken demand 
tor intercourse is necessary to constitute the offense." 
(52 c. J. 42.) . 

It is stated iD Ruling case La.w,.page 12321 "No actual touch
ing of the wa:nan•s person is necessary, however, to complete the ass·ault". 
The evidence in this Peavy oa.ae is more than what is neoes sa.ry, it shows 
tv«> touchings of her person. 

a. 	 "**•·Intent, w~ know, being a state or con
dition of the mind, ia rarely, if ever, susceptible 

of direct or positive proof, and must usually be in

ferred from the facts testified to by witnesses and 

the circumstances as developed by the evidence." 

(Pumphrey v. ~. 47 So. 156.) 


"Iri all such ca.sea the intent with which an 
assault is committed is a tact which can only be in
ferred from the outward act and the surrounding 
.circumstances. It is, in other words, a question ot 
fact for the jury, and not a question ot law,for the 
court, except in a case where the tacts proved afford 
no reasonable ground tor the inference dra.'W?l.n (Pj°ple 
v. ~, 100 Pa.c. 688,689; Underscoring supplied. 

Therefore the jury, the court in this Peavy case, having decided 
and found that accused had the necessary intent and was guilty, there 
being testimoey- to support such findings, the Boa.rd of Review is not 

.warranted in weighing the evidence and a etting a.side such finding of fact, 
irrespective of the individual beliets·of its members1or h°"'. they might 
have found had the~ been members of the court. 

9. The accused had violated the law by improperly entering the house 
and bedroom, was at the very least a trespasser ab initio, and as such his 
·conduct must be viewed with suspicion, his act ,i;ilowed his prior unlawful 

- 5 



(86) 


tormer actions. No reason appears tor the accused to have unlawfully 
entered the residence in the nighttip, going into the bedroom ot the 
young girl during the &bsence ot her tather and mother, when ehe was 
undressed, &sleep in her bed, committing an a11&ult and·battery upon 
her, except his intent to gratify his besti&l des.ire to have sexual 
intercourse with her, using such torce as was neces ss.ry to overcome arr:, 
resistance, verb&l or physic&l; By these acts or the accused his intent 
to rape her it necessary, is clearly shown, nothing is shown to justify 
the theory that he expected to have intercourse with her consent. Cer
tainly when this Private Peavy, the accused, like a burglar, unlawfully 
entered Colonel Howard's house and the bedroom of the young daughter, he 
must have had the purpose and intent to have sexual intercourse.with the 
girl by any possible means. Any idea or theory that she would agree to 
have intercourse with him, or consent to his advances, is not supported 
by any evidence, is preposterous and outrageous. Therefore, the alternative, 
shown by the evidence, is the intent to &ccomplish his purpose by force, 
his several assaults on the youDg girl in her bed constituted &n assault' 
111. th intent to rape. For the reasons and t&cts s,t&ted I hold the record 
of trial legally sutticient to support the findings and sentence. 

~~.b~Judge ~dvocate • 
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lat Ind. 

War Department, J .A. G.O., .JUN 3 0 1942 - To the Secretary of War. 

1. Pursuant to the provisions of Article of War 50'}, as amended 
by the act of August 20, 1937 (50 Stat. 724; 10 u.s.c. 1522), there 
are transmitted here,vith for your action the record of trial and the 
acco~panying papers in the case of Private Johnie F. Peavy (6927603), 
Company D, 32nd .Armored Regiment, together vdth the opinion thereon by 
the Board of Review, and the dissenting opinion of one of the members 
of the Board. 

2. The accused was tried upon the following Charge and, Specifi 
cations, 

CHAR.GE: Violation of the 93rd Article of War. 

Specification 1: In that Private Johnie F. Peavy, Company 
D, 32nd Armored Regiment, then Sergeant, Company D, 
32nd .Armored Regiment, did, at Leesville1·'Louisiana, 
on or about February 28, 1942, in the nighttime, 
feloniously and burglariously break and enter the 
dwelli!lf; house of Lieutenant Colonel John G. Howard 
vrith intent to commit a felony,. viz, rape, therein. 

Specification 2, In that Private ·Johnie F. Peavy, Company 
D, 32nd Armored Regiment, then Sergeant, Company D, 
32nd Armored Regiment, did, at Leesville, Louisiana., 
on or about February 28, 1942, with intent to commit 
a felony, viz, rape, commit an assault upon Katharine 
1:. Howard, by willfully and feloniously getting in bed 
with and laying hands on the. said Katharine U. Howard. 

The accused pleaded not guilty.to and was found guilty of both Specifi 
cations and the·charge. He was sentenced to dishonorable discharge, 
forfeiture of all pay and allowances due or to become due, and confine
ment at hard labor for ten years. The reviewing authority approved the 
sentence, designated the Federal Reformatory; El Reno, Oklahoma, as the 
place of confinement, and forwarded the record of trial for action under 
Article of War 50}. · 

3. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support only so much of the findings of guilty 
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of Specification l of the Charge as ilIV'olves findings of guilty of 
the lesser included offense of entering the private dwelling of 
Lieutenant Colonel John G:• Howard without lawful authority and against 
the will of the lawful occupant thereof in violation of the 96th 
Article of War;· 1egall.y aufi'ioient to support only so much of the find
ings of guilty of Sp·eoii'ication 2 of the Charge ·as involves findings of 
guilty of the lesser included offense of assault and battery in violation 
oi' the 96th Article of War; and legally sufficient to support only so 
much of the sentence as involves dishonorable discharge, i'orfeiture of 
all pay and allov,ances due or to become due, and confinement at hard 
labor tor one year in a place other than a penitentiary, Federal cor
rectional institution, or reformatory~ 

•· The opinion of :the dissenting member of the Board maintai::15 
that the evidence of record is in every respect sufficient to support 
the findings or guilty of assault with intent to rape and the sentence 
oi' dishonorable discharge and confinement for ten years. 

In my opinion. the correct disposition of tl'lis case lies in a 
solution which falls between the extremes of the tv,o opinions referred 
to above. Accordingly. 1 am dissenting from both opinions and present
iDg herewith my own opinion and accompanying recommende.tions • 

.4. The evidence shows that at a.bout midnight of :ii~ebruary 28. 1942, 
the accused entered the large i'ourteen-room home of Lieuteua.nt Colonel 
John G. Howard in Leesville. Louisiana.. .According to his own admission, 
he entered through a door. He ascended a winding st~r and entered the 
bedroan. occupied by Katharine H~d, the 17-yea.r-old daughter of 
Colonel Howard. Miss Howard. who wa.s. asleep when the accused entered. 
a.wakened to see the accused standing by her bed. He v.a.s partially·dis
robAd• his shoes. slacks. underpants. and blouse were removed. Upon 
her awakening, he grasped her by the shoulders and kiss.ed her on the 
mouth. 

Miss Howard got out of bed. put on her robe, turned on the 
lights• asked the accused who he was and hovr he got in. The accused 
replied that he was "just somebody" and that he came through the door 
like anyone . else. Miss Hovrard told him to leave, and encountered no 
difficulty in persuading him to do so.· lie dressed vd. thout a- "bit of 
troubie"• and was led to the front door. W.ss lioward testified the.t 
she did not notice any odor of liquor on his breath, nor anything 
abnormal about his manner. his appearance. or his manner of speech. 
Before leaving. the .accused said the.t he was sorry. Miss Howard testi 
fied further that she had never seen the accused before his entry into 
her room. 
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After the accused departed, l.iiss Hovrard started upstairs, 
thought of the side and back doors and ,vent to lock them. She found 
them closed but not locked. She then went to her room and. turned off 
the lights, after v:hich she went and awakened the family ma.id, lJrs. 
Ray, and told her what had happened. They heard noises about the 
house, so they awakened Sergeant Ray, the ma.id's husband. Later, 
after Mrs. Ray had seen a man pass by a window, they called the mili 
tary police. 

Upon the arrival of the milita.ry police they found the accused, 
at about 1:30 a.m., in a coupe parked near the house. The accused ap
peared to be asleep but was easily awakened. The police, after straight
ening and buttoning his blouse and shirt, took the accused to the guard 
house. In the opinion of Sergeant Mathison of the military police, the· 
accused looked as if he had been intoxicated earlier but as if he had 
recovered before his arrest. Later that night when Colonel H,ward in
terviewed the accused, the accused stated that he had "never done any-. 
thing like this before11, that he did not remember anything about it 
other than that he had been with a man named Futch, that he was fight
ing and running, and the next thing he knew the military police had 
taken him in a car. 

Private Futch testified that he came to Leesville from Ca.mp 
Polk by bus with the accused, and that about 10:30 p.m. the accused 
had an are,"UI!lent with a soldier in a cafe, that accused struck the 
soldier and ran. Futch testified further that he did not see the ac
cused again that day. He would not say that the accused was drunk, 
but he would not say that he was sober •• 

The accused, the only witness for the defense, testified to 
the purchase of a. pint and a quart of whiskey on the evening in question 
and to drinking ·with Private Futch and two other- soldiers. He testi 
fied further that he did not remember- anything t ,!).t had happened after 
going into a care unti 1 he was arrested _by the military police. He 
testified that he could not say whether he did or did not go into Miss 
Howard's room. He testified further that he had never been in· Colonel 
Howard's house and that he had never seen :Miss Howard until the investi 
gation of this case. 

On the evening in question Colonel and Mrs. Howard had gone to 
a party, leaving·at their house two house guests, Mrs. Kay and'her young 
grandson, the Howard maid, Mrs. Ray, and her husband, Sergeant Ray, and 
their daughter, W.s s Katharine Howard. 

- 11 



(90) 


s. In order to sustain the court's finding of housebreakil:16 with 
intent to commit a felony of rape, as alleged in Specification l, a.nd 
the court's finding of assault with intent to commit rape, as alleged 
in Specification 2, it is necessary that the evidence shov, that the 
accus~i had the specific intent to rnpe both at the time he entered 
the 1,ouse and at the time he assaulted Miss Howard. Rape is defined 
as 11 * * * the unlawful carnal kr.ovrledge of a v.-oma.n by force and without 
her consent" (lla.nual for Cotu-ts-!Jartia.l, 1928, P• 165). It follows, 
th~refore, that the existence of an intent to have carnal Y.nO\'rledge by 
force and without consent, vras a.n essential element of both offenses 
as allee;ed. 

J.$ previously stated, the Board of Revicvr, with one member 
di ssonti~, hold that there was no evidence in the record to shovr that 
the accused held such an intent. Since there is no evidence showing 
that the accused at any time had the intent to overcomt) Miss Howard 
by force, I agree ,vith the Board's holding on this point. I differ 
from the opinion of the Board, however, in that I believe the evidence 
does show that the accused had, both at the time of entering the house 
and the time of his assault upon Miss Howard, the specific intent of 
!:laking an assault and battery. I am of the opinion, therefore, that 
the evidence sustains as to Specification 1, the lesser'included 
offense of housebrea.ki~ with the inlient to colllLlit an assault e.nd 
battery, aud as to Specification 2, the lesser included offense of 
assault and battery, a6graveted by indecencies. Furthermore, since 
the maximum penalty for housebreakiilt; is ten years' confinement at 
hard labor, the sa:ne nU!!lber of years of confinement as were approved 
by the revievring authority for the two offenses as alleged, I am of 
the opinion that the sentence should be approved. 

The evidence shows very clearly that the accused unlawfully 
entered the h01a.e of Colonel Howard at 1ndnight. It is equally clear 
that the accused nade an assault and battery upon Miss lloward v~hioh was 
a&6ravated by the indecent er~osure of his person and by the manner in 
which he grasped her and kissed her upon the mouth. Furthermore, al
though the accused had been drinking on the evening in question, the 
evidence for the prosecution shov;s that he was not drunk ,·men in 
Colon.el Howard's homo, and that he was mentally capable at that time 
of having a specific intent. This fact is shown by his conduct tm·rard 
lilsS Howard, by his speech, by his lack of difficulty in dressing, and 
by his statement to Miss Howard that he was "sorry". 

In view of this direct evidcr.ce of his mental alertness, the 
important question for determi:aatiou i~ the question as to vmether the 
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accused had the intent ·to make an assault at the time of his unlawi'ul 
entry into the homei This question appears to be answered by the 
evidence showing his mental alertness within a short time after his 
entry into the house. Since he was mentally awake, it follows as a 
matter of plain logic that he possessed some intent at the time of his· 
entry and the nature pf such intent can only be revealed by what he 
did either before or after entering. 

-t/t-1..
Colonel Wigmore, in considering this problem of proving in

tent in connection with housebreaking, has made the following statement, 
. .

"••*If, for example, the charge 1s of breaking and 
entering with intent to steal, obviously I intent' here 
signifies 1 design 1 , or 'plan', and whatever would otherwise 
be receiva.ble to show Desi&n would also be here receivable, 
- in particular, the conduct throwing light on the desi&n 
of the person's entrance. * * *• Intent as a separate 
roposition for proof does not commonly exist.•••"1~Yigmore on Evidence, Third Ed., Vol II, sec. 242, PP• 38, 

39 ) • 

.AJl example of the application of the above logic is presented 
in the case of State v. Teeter (69 Ia. 718, 27 N.\V., 485), wherein the 
court stated as follows: 

"•*•It often occurs in human experience that the 
mere fact that a particular act has been done affords the 
best evidence of the motive or intention with which it 
was done. If one was· to break and enter a. building which 
was known to be on fire, the reasonable presumption from 
his act would be that his intention was either to attempt 
the extinguishment of the fire, or the rescue of the prop
erty or persons within it. So, if oDe was tl be found in 
the night-time in the act of breaking into a •uildiDg in 
which money or property of great value was deposited, his 
act would give very strong evidence indeed of the motive 
or purpose which prompted it.•**•" 

In line with the above analysj.s is the previous holding or 
the Board of Review in the case of Private Robert Davis (CM 199369). 
In that case, as in.the present one, the accused was charged first with 
housebreaking, with intent to commit rape, and second, with assault 
with intent to rape. As in the present case, there was a finding of 
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guilty on each specification. The Board of Review held that the fo.cts 
did not show an assault with an intent to rape, but only a.n indecent 
e.sse.ult. As e. logical consequence of the holding that there was no 
intent to rape in the assault, the Board held under the housebreaking 
Specification the."!; the evidence supported only the lesser included 
offense of housebreaking with intent to commit an indecent assault an(' 
battery. Although the facts of the De.vis case differ from the presen! 
case, the principle of proof as to the specific intent of the e.ccusp·' 
upon entering the house is as applicable in one case as in the othe· 

6. In view of the authorities above cited, I recom:aend the ap
proval of so much of the findings of guilty of Specification l of the 
Charge as involves the findings of guilty of the lesser included offense 
of breaking and entering the dwelling house of Lieutenant Colonel John 
G. Howard vdth intent to commit a criminal offense, viz., assault and 
battery, therein, in violation of the 93rd Article of War; the approval 
of so much of the findings of 6-Uilty of Specification 2 of the Charge 

· as involves the findings of guilty of the lesser included offense of 

e.sse.ul t and battery, aggravated by indecencies, in violation of the 

96th Article of i'lar; and the approval of the sentence of dishonorable 

discharge, forfeiture of all pay and allowances due or to become due, 

and confinement at hard labor for ten years in a Federal reformatory. 


f .. . 
A form of ·action approving my recom;:1ende.tion is inclosed here

·with, marked "A". .A. form of action disapproving the sentence in accord 
11B11 , 	 with the holding of two members of the Board, marked , is a.ls o in

closed for use should such action be deemed appro.priate •. 

~, ~-o..-.~-·-~--

Hyron C. Crruner, 

J.:e.j or Gener al, 


The Judie Advocate General. 


4 	 Inols. 

Incl 1-Record of trial. 

Incl 2-Dissenting Op. 

Incl 3-Action "A". 

Incl 4-.Action "B". 
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WAR DEPAR'Thm:NT 
Services of SUpply 

In. the Office of The Judge Advocate General 
W~hington, D. C. 

(9.3) 

SPJGK 
CM 220877 APR 3 .0 l:142 

U N I T E D S T A T E S ) 
) 

37TH :;[NFANTRY DIVISIO.~ . 

v~ ) Trial by O. c. M., convened-at 
) Camp Shelby; Mississippi, :

~ivate JOHN L. RUEHL, JR •. )) . January 6, 1942. Confinement 
(20508071), Company D, at hard labor for forty-five 
147th Infantry. ·) (45) days and forfeiture of 

. ) thirty dollars ($30) of his pay. 

OPINION of the BOARD OF REVIEW 
HOOVER, VAN BENSCHaI'EN. an~ KGI'RICH, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined in the Office of The Judge Advocate General and 

. there found legally insufficient to support the sentence in part. 
The record has now been examined by the Board oi Review and the Board 
submits this, its opinion, to The Judge. Advocate General. 

2. Accused was tried upon the following Charges and Specifi 
cations: 

C!WtGE I: 	 Violation of the 61st Article of War. 

Specification: In that Private John L. Ruehl, Jr.,'. 
20508071, did, without proper leave, absent him-. 
s~lf from his post and command at Ca..1p Shelby, 
:hlississippi fran about November 18, 1941, to 
about December 2, 1941. 

C!WtGE II: 	Violation of the 54th Article of War. 
(Plea in bar of trial sustained) 

·Specification: (Plea in bar of trial sustained) 
. . 

He pleaded guilty to and was .found guilty of Charge I and its Specit'i 
cation. A plea in bar of trial upon Charge II and its Specification, 
based on the statute of limitations, ~ sustained by the court (R. ?). · 
No evidence of previous convictions was i1:1-troduced. He was sentenced: 

"To be confined at hard lab.or, at such place as 
the reviewing authority may direct for 45 dey-s. 
To forfeit $30.00 of his pay.n 
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The revie,ving authority approved the sentence and directed its execution. 
The proceedings were published in General Court-Martial Orders No. 30~ 
Headquarters 37th· Infantry Division, February 26, 1942. · ' 

3. 'l'he only question requiring consideration is whether the sen
tence to forfeiture is excessive. 

The m{"!'lthly pay of accU13ed is stated on the charge sheet to be 
$30, but inasmuch as the charge sheet shows that he was inducted into 
the Federal service on October 15, 1940, and has been continuously in 
active military service since that date, ·it must be assumed that, 1'1ith 
the additional pay provided by Public Law No. 213, 77th Congress, 1st 
Session, dated August 18, 1941, his monthly pay at the time· 0£ trial 
was f40. · · 

. . 
The forfeiture adjudged was a lump suni·forfeiture for it was not 

expressed in dollars or dollars and cents per month and did not by its 
terms extend over a period greater than one month (se.q. 402 (10), Dig. ' 
Op. J.A.G., 1912-1940; C"M 204~68, Tucker; par. l, A.R. 35-2460, Nov. 
28, 1940). Inasmuch as a court may not, by a single sentence which. 
does not include dishonorable discharge, adjudge against an accused 
forfeiture of pay at a rate greater than two-thirds of his pay per 
month (par. 104£, M.C.M. ), so much of the sentence to forfeiture as 
exceeds forfeiture of $26.66 is excessive and illegal. 

-~ . 

4. For the reasons stated the Board of 
~ 

Revie'\V is of the opinion 
that the record of trial is legally sufficient to support only so much 
of the sentence as involves confinement at hard labor for 45 days and 
forfeiture of $26.66. . . . 

. ~.::::::::: 
~~__.(_On.......____
Lea_~_e~)~~~~~---' Judge Advocate~ 
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(95)Services of Supply 

In the Office or The Jud~e Advocate General. 
Washington, D. C. 

I 
S?JGH / 
cit 220886 

U N I T E D S T A T E S ) 
) 

v. 

Private DONALD E. WRIGHT 

) 
) 
) 

Trial by G.C.1!., convened at 
Antigua, British West.Indies, 
IJarch 11, 1942. Confinement 

(17030621), Detachment ) for three (3) months. /Ultigua 
h5th Air Base Group, ) Base Command, Antigua, British 
Anticua Base Corrnnand, ) 'Vfest Indies. 
Antigua, B.W.I. ) 

OPINION of the BOARD OF REVIEiT 
HILL, CRESSOlJ and HALE, Judge Advocates. 

1. The record of trial in the case of the soldier na.'lled 
above, having been examined in the Office or The Judge Advocate 
General and there found legally insufficient to support the find
ines and sentence, has been examined by the Board of Review and 
the Board subuits this, its opinion, to The Judge Advocate General. 

2. The accused was tried upon the follovr.i.ng Charge and 
Specification: 

CHA?..GE: Violation of the 86th Article of War. 

Specification: In that Private Donald E. ··rric;ht, 
Detachment 48th Air Base Group, being 1n guard 
and posted as sentinel, at Antigua Base Command,,, 
Antigua, B.i'l.I., on or about 4:15 A.M., January 
24, 1942, ,vas found sleeping upon his post. 

The accused pleaded not guilty to, and was found guilty of, the · 
Charge and Specification. He was sentenced to be confined at hard 
labor for three months. The reviewing authority approved the sen
tence, directed its execution, and desi~ted the Antigua Base Con
mand, Antigua, British i'iest Indies, as the place of confinement. 
The sentence was published in General Court,-Martial Orders No. 27, 
Headquarters Puerto Rican Department, March 21, 1942. 
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3. The evidence for the prosecution shows that the ac
cused was on guard duty on January 24, 1942. The tour here 
involved was on Post No. 5 (R. 7) from 12:45 a.m., to 4:45 
a.~. (R. 8). Post No. 5 included the gas drums, which are. 
covered with brush (R. 9). 

The Officer of the Day, on inspecting the guard at 
2:45 a.:n., could not locate the accused on Post No. 5 (R. 9), 
whereupon another soldier was posted there (R. 10). In search
ing for accused, the Officer of the Day and the Sergeant of the 
Guard .flashed their flashlights but did not call to the accused 
(R. 11). The Officer of the Day conceded, however, that accused 
mieht have been among the bushes (R. 10). The supernumerary, 
,-mo was posted at No. 5 at about 3:45 a.m. (R. 11), later found 
the accused lying "nnder a small tree or brush11 (R. 12) not more · 
than "a few feet" off his regular tour circuit (R. 13). He 
flashed a light on accused's face (R. 13), whereupon accused got 
up and challenged him (R. 12), saying that it bad been rainiD8 
and that he got under the tree to get out of the·rain (R. 13). 

On the question of ,·mether accused was asleep, the 
supernumerary testified as follows: 

"Q Was he sleepine vlhen you found him? (R. 12) 

A I'm not sure sir. 

Q Vfuat did you do when you first saw him? 

A I shined the light on him. 

Q Dic:l you speak to him? 

A No, sir. 

Q Did he appear to be asleep? 

A No, sir. 

Q Do you think he was sleeping? 

A Yes, sir.11 (R. 13.) 


The Officer of the Day did not know what, if any, in
structions were given the accused, nor whether there were any 
special orders for this post, but said that special orders were 
posted in the guardhouse, and that orders bad been issued that 
guards were not to sit on post (R. 10). The corporal of the 
guard stated that guard instructions were posted in the guard
house (R. 8), and that a soldier about to go on guard dutywa.s 
given his instructions by the sentry he relieved (R. 7), and 
that he knew of no order against sitting on a post (R. 8). The 
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supernumerary stated guards were not allo,red to sit on post, 

but that most ot them did (R. ·12). Sta!! Sergeant Brown 

stated that he did not know whether accused had been given 

a:ny- guard instructions and that there were no special orders 

for the various posts (R. 1;). 


4. The accused testified that he posted himsel! on the 
tour. When it started to rain (R. 16), he went under an arch
way and ·put his ·raincoat over his head. A car stalled on lrl:s 
post, but got underway again. He sat down half an hour later. 
When the supernumerary- fl.ashed a light on him, he challenged . 
the latter. Previously, at the east end of his post, he had 
seen other lights in the.distance and had run toward them, ,but 
his post is three-quarters of a mile long, and he did not !ind 
out ,mo had the light (R. 17). He asserted that the 0.f.ficer 
o.f the Day had told the guard to take measures to get out ot 
the rain (R. 17-18)1 that he had been given no guard orders· 
except from the ~ he relieved (R~ 16-17); that there were 
no special orders !or his post; and that guards usual.17 sat on 
their posts (R. 16). The supernumerary, called by the prosecu
tion, stated that it took fifteen minutes to walk Post No. S 
(R. 12) • 

Sta!! Sergeant Brown testified that accused "is a ve?7 
.good soldier. He performed his duties in a cheerful manner" (R. 
1,). 

,. The testimoey is too uncertain in probative effect to 
furnish a sutf'icient foundation .for a finding that accused was 
asleep upon his post. The testimony or the supernumerary is 
obviously inconsistent llithin itsel!, and tails .far short ot 
proving beyond a reasonable doubt that acc·l sad was asleep.~~ 
Small inference of guilt only may be drawn !rem the. testimony 
or the or.ricer o! the Day in view or his limited efforts to lo
cate the accused, and o! the extent in area and terrain characteristic 
or Post No.,•. 

· 6. For the reasons above stated., the Board ot Review is o! the 
opinion that the record o! trial is legally insuf'£icient to. support 
the findings o! guilty and the sentence. 

' · · ~-~;~wlge Advocate. 

k'1Mt~~, Judge Advocate. 

~Q:~, Jwlge Advocate. 
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WAR DEPAR'l'l®lT 

Services of ·supply 


In the Office o£ The Judge Advocate General. 

Washington, D. C. 
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SPJGK 
CM 220890 APR 3 O 1942 

UNITED STATES 	 ) PUERTO BICAN DEPARTMENT 
) 

v. 	 ) Trial by G. C. M., convened at 
) Fort Buchanan, Puerto .JU.co, · 

Private LEONCIO PAGAN . ) February 25, 1942. Dishonorable 
(30404839), Battery D, ) discharge (suspended) and con
123rd Separate Coast Artil-) finement for six (6) years. 
lery Battalion (AA). ) Fort Buchanan, Puerto Rico. 

OPINION o£ the BOARD OF REVIEvl 
HOOVER, VAN BENSCHOTEN and KOTRICH, Judge Advocates. 

l. The record of trial. in the case of the soldier named above 
has been examined in the Office of The Judge Advocate General and 
there found legal.ly insufficient to support the findings and sen

. tence. The record has now been examined by the Board o£ Reviev, and 
the Board submits this, its opinion, to The Judge Advocate General.. 

2. Accuse~ was tried upon the £ollowing Charges and Specifi 
cations a 

CHARGE Ia Violation of the 	64th Article of War. 

Specif'ication, In that Private Leoncio Pagan, 
Battery D 123rd Separate Coast Art Ulery 
Battal.ion AA, having received a lawful com
mand £~an First Lieutenant Jose E. Bengoa, his 

. superior o£f'icer, to haJ.t, did at Catano, P.R., 
on or about December 27, 1941, willfully dis
obey the same. 

CHARGE II1 Violation o£ the 96th Article of War. 

Specif'ication1 In that Private Leoncio Pagan, 
Battery D 123rd Separate Coast Artillery 
Battal.ion AA, pav.!.ng been restricted to the 
liniits o£ camp f'or one week, did, at Catano, 
P. R., on or about December 27, 1941, break 
said restriction by going to the Habana Bar, 
near Catano. 

http:pav.!.ng
http:legal.ly
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}le.pleaded not guilty to and was found guilty of the Charges and Speci
fications. No evidence of previous convictions was introduced. He was 
sentenced to dishonorable discharge, forfeiture of al.l pey and allow
ances due or to become due and confinElllent at hard labor £or six years. 
The reviewing authority approved the sentence, directed its ·execution 
but suspended the execution of that portion thereof adjudging dishon
orable discharge and designated Fort Buchanan, Puerto Rico, as the · 
place o£ confinement. The proceedings were published in General Court
11artial Orders No. 31, Headquarters Puerto Rican Department, March 31, 
1942. . 

3. The evidence shows that on about December 26, 1941, as punish
ment for a failure to repair at the fixed time to his place of duty, 
accused was restricted by his company camnander to the limits of his 
battery camp near Catano, Puerto Rico, £or one week (R. 6-9). On 
December 'Z'/ he broke this restriction by going to an off limits place 
kno'Wll as the "Havana Bar", about one kilometer from camp (R. 8). At 
about 9 p.m., on this dey while accused, two other soldiers, sane 
women and some civillan men were dancing in the bar, "a shack about 
twelve by fifteen feet", First Lieutenant Jose E. Bengoa, 123rd Sep
arate Coa6t Artillery Battalion (AA), and a noncommissioned officer, 
both o£ accused's battery, came to the vicinity of the bar in a can
mand. oar (R. 8, 10, 12). The nonccxnmissioned officer recognized ac
cused 'While the latter was within the building, by means of' a cap he 
was wearing (n. 12) and by his "built" and nface" (R. 15). The of
ficer and noncommissioned oi'£icer 11 j,miped11 £ran the car and at about 
the same moment accused, followed by the other soldiers, "jumped out 
of the window" of,the building (R. 10, 12, .14). The three started to 
run &we;/ but the companions of accused were seized. Lieutenant Bengoa, 
at a distance of ten to twenty-five yards (R. 8, 13) shouted (R. 8) 
to accused in a "Very clear" (R. 13) and "loud" (R. 10) voice to halt. 
Accused continued to run am. the order was· repeated once or. twice but 
accused did not stop (R. 8, 12). Lieutenant Bengoa testified that he 
did not recognize accused during the transaction except as a soldier 
in uni1'orm (R. 9). The noncommissioned officer testified that Lieu
tenant Bengoa used acoused•s name in ordering him to halt (R. 14). · 
A "music boxtt was being pl~d for dancing within the building . 
(R. 9, 13). Upon being asked v.nether he was sure accused knew mo 
he wu Lieutenant Bengoa testifieda 

"I wouldn•t swear to it, bu't I expected them to 

know Tlho I '{U. I waa their battery cormnander once. 11 


(R. 11) 
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For the purpose o£ proving that accused •twas punished for the sama 
charge for 'M'lich he is being tried here" the defense introduced testi 
moey to the effect that 'When accused returned to camp be was 'given 
company punishment by Lieutenant Bengoa., senior canpany officer in the 
regularly detailed battery commander•s absence., the punishment consist 
ing of restriction to the battery' area and marching or walking for f'our 
hours (R. 16.,- 18}. Lieutenant Bengoa testified that this punishment 
was administered for "all the offenses that in m::r opinion he had· com
mitted• (R. 17). · 

Accused declined to testify or make an unsworn statement. 

4. There is in the evidence pr9of that at the place and time al
. leged in the Specification., Charge I., Lieutenant Bengoa., a superior 
. officer., addressed to accused a lawful command to hal. t and that ac

cused did not obey the command. There is no substantial. evidence, 

however., that accused received the command, that is., that he lmew the 

canmand was in fact. given or., if he knew that it was given., that it 

was given by his superior officer•. rTttere was ·testimoey that the com

mand was uttered in a loqd., clear voice but it is established that at 

the .manent the camnand was given accused was in flight, was at a con~ 


.s1derable 	distance from the officer, and w~ in a position 'Where the 
noise of the "music box" would tend to- neutralize other soun:is. The 
ii'ansaction occurred at night and there is nothing in the .circumstances 
proved 19hich justifies an inference that accused lmew that an officer 
was present or that an officer addressed. him. v.nile in the light. or 
the-,bar room accused was recognized by the noncamnissioned officer 
but ~ed did not have a similar opportunity to recognize a person 
at least ten y~ds away and hurriedly approaching in ·darlmess. Any 
conclusion that accused heard the command or that he lmew Lieutenant 
Bengoa gave it would be merely conjectural.. The evidence is not legal
ly sufficient to support tha findings of guilty of Charge I and its 
Specification. 

5. With respect to Charge II and its Specification., alleging 

breach·of restriction on December 27; 1941., the evidence sha1rs that 

Lieutenant Bengoa imposed disciplinary punishment for the breach ot 

restr.iction alleged. The offense·was a minor one (par. 105., M.C.M.; 

sec. 462 (2)., Dig. Op. J.A.G • .,1912-1940) and Lieutenant Bengoa., ·as· 

temporary battery canmander., had authority, un:ier ,Article of War 104, 
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to impose punishment therefor. To hold otherwise would deprive a tem
porary commander of an attribute of· the position he holds £or the ti.me 
being and would to that extent defeat the purpose of Article of War 
104 to provide summary disciplinary powers as incidental to the com
mand power•. There is nothing in that article to indicate that the 
disciplinary powers conferred are limited to permanently assigned 
comman:ling officers. The punishment imposed under Article of War 104 
was in effect pleaded in bar of trial and the plea should have been 
sustained (par. 69.£, M.C.M.; CM 204275, Li.chtenfels). 

6. For the reasons stated the Board of Review if! of the opinion 
that the record of trial is legally insufficient to support the find
ings of guilty and the sentence. 

__,..(_On......;Le ave__._)______, Judge Advocate.......... 
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SPJGK 
Cl: 220931 

U N I T E D S T A T E S 	 ) ICEIAIID BASE co:r&,rAND 
) 

v. 	 ) Trial by G. C. 1l., convened at 
) Camp Pershing, Iceland, March 

First Lieutenant JOHN s. ) 12, 1942. Dismissal. 
BRIDGZJ5AH (0-,320.329), ) 
Quartermaster Corps. ) 

OPINION of the BOA.RD Of REVIE'if 
HOOVER, VAli BENSCHOTEN and KOTRICH, Judge Advocates. 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 85th Article of War. 

Specification: In that First Lieutenant John s. 
Bridgeman, Company 11B11 , Three Hundred and Ninety
Second Quartermaster Battalion (Port), Camp Haggi, 
Iceland, was, at Camp Halogoland, Iceland, on or 
about February 24, 1942, found drWlk v,hile on duty 
as Company Commander, Company IIA11 , Two Hundred and 
Forty-First Quartermaster Battalion (Service), Camp 
Halogoland, Iceland. 

CHARGE n a Violation of the 96th Article of War. 

Specification: In that J:t'irst Lieutenant John S. 
Bridgeman, Company "B", Three Hundred and Ninety
Second Quartermaster Battalion (Port), Camp Haggi, 
Iceland, having received a ··1awful order from Lieu
tenant Colonel H. A. Cooney, G-.3, Headquarters, 
Iceland Base Command, to move his Company, Company 
"A11, Two Hundred and Forty-First Quartermastei' Bat':'" 
talion (Service) from Camp Halogoland, Iceland to 
Camp Lambton Park, Iceland, Lt. Col. H. A. Cooney 
being in the execution of his office, did, at Camp 
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Halogoland, Iceland, on or about February 24, 
1942, fail to obey the sam~.. 

He pleaded not guilty to and was found guilty of the Charges and Speci
fications. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service. The reviewing authority approved 
the sentence and forwarded the record of trial stating: "pursuant to the 
provisions of Articles of War 48.and 5~ further action is Td.thheld." 

3. The evidence _shows that accused, a first lieutenant of the 392nd 
Quartermaster Battalion (Port), was, on February 23 and 24, 1942, in com
mand of Company A, 241st Quartermaster Battalion (Service) (R. 12), sta
tioned at Camp Halogoland, Iceland. On February 23, Lieutenant Colonel 
Harold A. Cooney, General Staff ·Corps, G-3, Iceland Base Command, is 
sued a field order in reference to the·movement of troops between cer
tain camps and in his office on that day held a meeting of all unit 
cOIIlillanders involved in the movement. Accused was present and asked 
several questions in connection with the orders then being explained 
(R. 6) and received a copy of the orders (R. 13). The written orders 
were secret. They directed the moving of Company A, 241st Quartermaster 
Battalion, from Camp Halogoland to Camp Lambton Park on February 24, 1942, 
to make space for other troops moving in. The orders required full co
ordination between units and the exercise of extreme vigilance during 
the movements (R. 9, 10). Accused discuss~d the orders 'Wi. th Major . 

· William L. Dooley, Quartermaster Corps, his next superior in command, 
innnediately after tba conference and 'Wi. th him went to the office of . 
G-4 of the Iceland Base Command to arrange for transportation for the 
move next dey. Accused asked to move his company at 5 p.m. This was 
agreed to and arrangements were made for trucks to be on hand." Details 
of men of the company were released for the move at that hour on · 
February 24 (R~ 14, 28, 29). · 

On February 24, at about 5 p.m., accused gave to one of his 

company officers some instructions to the end of preparing the canpany 

for the move at 9 a.m., the following morning (R. 22). Shortly there

aft~r two officers met accused in the camp day room at Camp Lambton 

Park and were 'Wi.th him from .t:ifteen minutes to a half hour. To both 

officers accused appeared normal although one testified that he "could 

smell traces of liquor" (R. 17) and the other testified tha. t · he noticed 

that accused 11swayed a bit11 (R. 18). Another officer, First Lieutenant 

Hugh Smith, 50th Signal Battalion, met accused at about 5:10 p.m., in 

the Headquarters of the 50th Signal Battalion at Camp Lambton Park. 

Accused, after making a telephone call, accepted an invitation to 
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7e1J1:lin for su-pper at tbe officers I club. At the club, between 5:25 
and 5 :40 p.r:1., hz h:id ntwo clrink.s". lieutenant Sr.ti. th left for a time 
1i,0 aron his return II shortly after 611 p.m., found accused asleep in a 
chcri!· (R. l<j). ue awakened. accused and arranged for his return to 
Cn:iip rl:uocoland by truck. Lieutenant Srnith testified that accused, 

"afJ>eared to be somewhat under the influence of 
liQucr; however, I could nots~ r.hether he was 
drunk or not. From the time I returned to the 
club until he left, I did not speak to Lieutenant 
Bridgeman." 

:ie also testified that the actions of accused were not "exactly normal" 
and "Y,hen he was avrakened we helped him on Yd. th his coat, but he pro
ceeded from the officers' club to the vehicle without assistance." 
(R. 20) At about 7 p.m., accused was observed. in the mess hall at 
Camp Haloi;oland 1)y the company officer to vmom he had earlier given 
the instructions about the movement of his canpany. This officer testi
fied that accused invited him to "sit down and have some chow1', stated 
that he would take care of the move of the company and told witness "not 
to vrorry any more". Accused's speech was not vmolly natural (r... 23, 24) 
and it was "evident" that he had "had something to drink" (F.. 23). His 
"physical sensibilities were impaired'' and witness believed that within 
the definition of paragraph 145 of the Manual for Courts-Martial ac
cused was drunk (R. 25). Lieutenant Colonel James R. Hamilton, Infantry, 
G-4, Iceland Base COillllland., visited accused at about ? p.m., to asstu-e 
compliance with instructions as to types of property to be taken by the 
company and to be left behind. The company had not been moved at this 
time (?.. 29) and accused stated that he intended to move on the follow
illf; day (R. JO). Colonel Hamilton testified that accused talked co
herently (R. 27) but appeared to be "sanewhat excitable" or "jumpyt'. 
In view of his nanner and his failure to fulfill his responsibilities 
in connection with the troop movement witness believed accused 11had 
been drinking" (R. 28). Major Dooley saw accused in his room at Camp 
Hal.ogoland at about 7:50 p.m. (R. 14) Upon being questioned as to why 
he had not moved his company at 5 p.m., accused stated that he had 
gone to Camp Lambton Park where he had found that 11some minor arrange
ments l,ere not suitable to him" and thought it better to move at 9 
o•clock the next morning. At about this time llajor Dooley was ordered 
to relieve accused of his command. 1:tajor Dooley testified that accused 
appeared at this time to be "tired and sleepytt but otherwise normal. 
He talked clearly and coherently (R. 15). 
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For the purpose of determining whether accused was drunk two 
medical officers interviewed him in his quarters at about 8:45 p.m., 
February 24 (E• .33). One of the medical officers testified that he 
believed accused 11 had been drinking" and was 

"somewhat under the influence of alcohol, but he 
was able to walk, and talk rather coherently ***• 
I ca.rmot sa:y that the man was drunk at the time 
I saw him. 11 (R. 32) 

The other medical officer testified that at the beginning of the inter
view accused did not appear to be "entirely normal" and that 

"His movements viere somewhat sluggish, but coor
dinated; his speech was rather slow, but co
herent; he appeared tired", 

but that as the interview progressed accused bec.ame "perfectly alert 
and 'Wide awake" (R. 34). 

Accused declined to testify or make an unsworn statement. 

A vtltness for the defense testified that the movement of Company 
A, 241st Quartermaster Battalion (Service) was in fact completed on 
February 24 (hour not stated); and that accused had been in Iceland 
about one month prior to February 24 (R. 38). 

4. The evidence shows that as alleged in the Specification, Charge 
II, accused received a lawful order issued by Lieutenant Colonel Cooney, 
G-3, Iceland Base COimlland, to move his company from Camp Halogoland, 
Iceland, to Camp Lambton Park, Iceland, on February 24, 1942, and that, 
as· alleged, he failed to obey the order. He was relieved from conunand 
of the company at about 7:50 p.m., February 24. The movement should 
have been made several hours prior to his relief. No sufficient reason 
for his failure to comply with the order was proved. His failure to 
obey was apparently the result of his drunkenness. 

The evidenc,3 also shows that on February 24, 1942, while accused 
v1as on duty as company commander of Company A, 241st Quartermaster 
Eattalion (Service), follOYdng the hour which had been designated for 
movement of his company, he drank intoxicants and was soon thereafter 
found asleep in a chair at an officers I mess. YJhen awakened and sub
sequently, prior to his relief as company commander, he exhibited 
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evidences·o:r intoxication.· One officer testified that from his ap
pearance and actions he believed accused was under the influence of 
liquor. Another officer testified that he believed accused was drunk. 
From all the evidence, including the opinions of the officers who ob
served him and the testimony as to his behavior, the Board of Review 
is convinced that accused was in f~t drunk within the meaning of 
paragraph 145, Manual for Courts-Martial. Violation of Article o£ 
War 85, as alleged in Charge I and its Specification, is established. 

·5. War Department records show that accused was 32 years of 
age at the time o£ the camnission o£ the offenses. He was appointed 
a second lieutenant, Field Artillery Reserve, on July 21, 1934, pro
moted to a first lieutenant on September 24, 1937, and entered on · 
active duty Deceni>er 15., 1941, at Camp Lee, Virginia. 

6. The court was legally constituted. No errors injuriously af
fecting the substantial rights o£ the accused were camnitted during 
the trial. The Board of Review is of the opinion that the record of 
trial is legally sufficient .to support the findings am sentence and 
to warrant confirmation of the sentence.· A sentence of dismissal is 
mandatory upon conviction of violation of Article of War ·85 and is 
authorized upon-conviction of_ violation of Article of War 96. 

~ Judge Advocat~. 

(~?<'te,r0"MUr<~~dge Adv~ate. 

_.,(rn_...r..,,e_a..,ve..,).,.________, Judge Advocate. 
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1st Ind. 

·war Department, J.A.G.o., APR 2 9 1942 .- To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
First Lieutenant John S. Bridgeman (0-320329), Quartermaster Corps •. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
sentence and to warrant confirmation of the sentence. Accused was· 
fo'Wld drunk at a time at which, as company commander, he w~ special
ly charged_ with the duty of moving his company at a designated hour, 
in coordination with other units:, within an important military area 
in Iceland. His drunkenness was not extreme but was of such degree · 
that as a result of it he wholly failed to'perform the duty with 
which he was specially charged. I recommend that the sentence be 
confirmed and carried into execution. 

J. Inclosed are the draft of a letter !or your signature trans
mitting the record to the President for his action, and a fo:r;,n .of' 
Executive action designed to confirm the sentence and carry it into 
execution sho~d-such action meet with approval. 

. 	 . 

~C!...~. 
Myron C. Cramer, · 

Major General, 
The Judge Advocate Gener~. 

J 	 Incls. 

Incl.1-Record of trial. 

Incl.2-Draft of let. for 


sig. Sec. 0£ war. 

· Incl.J-Form of Executive 


action. 
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SPJGK 
C1,i 220946 

MAY 1 4: 1942 

U N I T E D S T A T E S 	 ) 3RD INFANTRY DIVISIOU 
) 

v. 	 ) Trial by G. C. M., conv_ened at 
) Fort Lewis, Washington, March 

Private JOHN J. FP.AIJK ) 25, 1942•• Dishonorable dis-. 
(6580089), Battery A, 41st ) charge (suspended) and confine-. 
Field Artillery Battalion. ) ment for six (6) months. Fort 

) Lewis, Washington. 

OPINI01J of the BOARD 'OF REVIEW' 

HOOVER, RITER and VAN BElISCHOTEN, Judge Advocates. 


1. "The record of trial in the case of the soldier named above 
has been examined in the Office of The Judge Advocate General and 
there found legally insufficient to su.ppor'I:, the findings and sentence. 
The record has now been examined by the Board of Review and the Board 
submits this, its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and· Specifi 

cation:. 


CHARGE: Violation of the 58th Article of War. 

Specifications In that John J. Frank, Battery A, 
41st F.ield Artillery Battalion, did at Bandon, 
Oregon, on or about 10:00 PM, March 1, 1942, 
desert the service of the United States by ab
senting himself without proper leave from his 
organization with intent t.o shirk important 
service, to wit: avoid duty at the guns em
ployed along the beach at Bandon, ·eregon for 
protection against threatened invasion, and 
did remain absent in desertion until he sur
rendered himself on or about 7:09 PM, March 
2, 1942, at Bandon, Oregon. 

The defense entered a special plea in bar of t+ial upon the ground that 
accused had "already been punished under Article of War 10411 (R. 9) • 

.. TM 9lea was denied (R. 21). Accused thereupon pleaded not guilty to 
the Char~ and Specii'ication. He vras found guilty as charged. No 
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evidence of previous convictions was introduced. He was sentenced · 
to dishonorable discharge, forfeiture of all pay and allowances due 
or to become due and confinement at hard labor for six months. The 
reviewing authority. approved the sentence,.directed its execution but 
suspended the execution of that portion thereof adjudging dishonorable 

,discharge and designated.Fort Lewis, Washington, as the place of con
finement. The proceedings were Fublished in General Court-Martial 
Orders No•. 22., Headquarters 3rd Infantry Division, April 9, 1942. 

. . . 

3. The evidence· shows that on Sunday, March l, 1942, accused., 
while quartered ·'With a platoon of his battery in a high school build
ing in Bandon, Oregon (R. 25, 29), a seacoast town of about one·thou
sand inhabitant,t. (R. 2J., 32)., was ·given a verbal pass good until 10 .. 
p.m. of that day, authorizing him to leave the high school building 
and go about the town (R. 25, 26, 29). · Passes were also given to . 
other men of. the platoon (R. 25). Accused was absent from quarters 
on the morning of March 2, apparently at about the time of reveille 
(R.- 36., 38., 39). He returned to his quarters at about 7 p.m., ori 
March 2 (R•. 33). He had been detailed for twenty-four hour tours of 
guard duty at the battery.motor park in Bandon beginning at l.p.m., 
on alternate days. A tour commenced on March 2 but inasmuch as ac
cused was then absent another soldier was detailed in his stead 
(R. 24, 31). . 

Sometime prior to March l (date .not otherwise specified) accused's 
platoon had been sent with two guns to B~don for the purpose of de-. 
fending the tOl'lll am. some. oil tanks near it £ran possible enemy sea
borne attack. Submarines had. recently shelled some seacoast oil in
stallations near Santa B~bara., California, and the possible pre~ence 
of enemy ~ubmarines near Tillamook Light, Oregon, in the general ·1ocal
ity of Bandon but not within.the platoon's 'defense area., had been re
ported. Suspicious light signal~ had been observed in the ·vicinity 
of the town and fifth column activity·was suspected (R. 22-24). The 
men of the battery were advised of the possibility of' eneiey" attack. 
The company coimnander testified in t~s coMection, 

"I talked to·the battery for about fifteen minutes 
and explained all I knew or the situation; that .is, ' 
that the battery was being ordered to the coast to 
defend'the towns of Bandon and Marshfield against 
submarine attacks. I further explcl.ined that sub
marines had been attacking the coast and told of 
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the Santa Barbara incident 'Which happened two days 
before~· I told them we were going down to do a job, 
and as far as I was concerned we were actually on 

.the firing front ***." (R. l 9) · 

The two guns were emplaced about three quarters of a mile or more 
from the town .(R. 26, 29). It was not the duty of accused to be pres
e~t with the guns at .any time during his absence (R. 27, 31) but his 
combat assignment was with an observation·post in the immediate vicin
ity of the guns. (R. 24, 25, 30, 34). It was the plan of the battery 
commander that in case of attack "the trucks would have gone around 
town and gathered men up and taken them out to the guns" (R. 26). 
The platoon was relieved from its station at Bandon about March 4 
(R. 31). 

4.. If in fact accused absented himsel.f without leave with intent 
td shirk service with his battery 'Which might entail the hazards ct 
combat, he was properly convicted of desertion for such service was 
certainly to be classed as important service 1'lithin the meaning of 
Article of War 28. Intent to shirk could, of course, be proved by 
circumstantial evidence. On the other hand, mere absence without 
leave during a period in which combat might occur did not amount to 
desertion unless there was a specific intent to shirk the important 
service. · 

There is rio substantial .evidence that accused intended to avoid 
service with the platoon during combat. He knew that his platoon.was 
in a precautionary defense position, but there is ~othing to show that 
during his absence he left the immediate vicinity of the small town 
Vihere the platoon was stationed· or that he actively concealed himsel.f. 
The cause of his absence does not appear but the only certain duty 
assignment of lVhich he was apprised and which actually fell to hiln 
during-his absence was ordinary guard duty. He returned of his own 
volition while the possibility of combat continued. The circumstance 
that he and other members of the battery were given passes within the 
town must have indicated. to accused that his constant presence in the 
vicinity of his quarters was not vital, and that contact with the 
enemy was not actually imminent. Specific intent to avoid duty at the 
guns employed for protection against threatened invasion,. as charged 
in the Specification, is not established. 

The evidence is legally sufficient to establish only so much 
of the offense charged as involves· absence 'Without leave £ran about . 
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6 a.m., March 1, 1942, to about 7 p.m., of the same d~, in violation 
of Article of War 61. The maxi.mum punishment authorized by paragraph 
104c of the Manual for Courts~Martial for this offense is confinement 
at ha.rd labor for three deys and· forfeiture of two deys' p~ ($2 .66). 

5. In connection with the plea in bar of trial the evidence 
shows that about March 4, 1942, at Roseburg, Oregon (R. 10, 15, 18, 31), 
as a result of his absence Tlithout leave on March 2, accused was placed 
in arrest, reprimanded as one of a group of several offenders, and re
quired to perform considerable fatigue (R. ll, 13-16). He was also 
told he was to be tried by court-martial. (R. 14, 17, 19). A witness 
for the defense testified that the fatigue required of accUE1ed was ex
tra duty (R. 12). The officer vlho placed accused in arrest testified 
that he did not intend to impose punishment under Article of ,Tar 104 
(R. 19) and did not require 11 extra. dutytt of accused (R. 20, 21), but 
upbraided accused and other offenders in the presence of the assembled 
battery, explained to the battery the seriousness of the offenses the 
men had committed, and took action to separate accused and other of
fenders from the remaining men of the battery (R. 19, 20). 

Upon the evidence the court was justified in concluding that 
punishment was not imposed under Article of War 104. The plea in bar · 
of trial was properly overruled. · 

, 6. For the reasons stated the Boa.rd of Review is of the opinion 
that the record of trial is legally sufficient to support only so much 
of the findings of guilty of the Charge and Specification as involves 
findings that at.the place alleged accused absented himself 'Without 
leave from his organization at about 6 a.m., March 2, 1942, and re
mained absent Vlithout leave until he surrendered himself at about 7 
p.m., March 2, 1942, in violation of Article of Vfa.r 61, and legally 
sufficient to support only so much~ the sentence as involves con
finement at hard labor for three days, and forfeiture of $2.b6 of his 
p~. 

_.___.....___._____, ..,-i..,-""-r,;,i-t..,,,-~-'~'--,...._~, Judge Advocate. 

~~~-e;=:....,,~~=----' Judge Advocate. 
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Services of Supply 

In the Office of The Jud3e Advocate GeneraJ.. (113)
Washington, D. C. 

SPJGH I 
CM 220947 

U U IT ED ST.ATES 	 ) 3rd INFANTRY DIVISION 
) 

v. 	 ) TriaJ. by G.C.M•., convened at 
) Fort Lewis, Washin8ton, · 

Private WA?..?.EN B. CALVIN ) March 25, 1942. Dishonor
(6578042), Battery A, 41st) able discharge and confine
Field Artillery BattaJ.ion.) ment for six (6) months. 

Fort ~s, Washington. 

OPINION of the BOARD OF REVIEW 
HILL, CRESSON and HALE, Judge Advocates. 

1. The record of triaJ. in the case of the soldier named 
above, which has been examined in the Office of The Judge Advocate 
General and there found legally insufficient to support the find
ings and sentence., has been examined by the Board of Review, and 
the Board submits this, its opinion.,.to The Judge Advocate General. 

2. The accused was tried on the following Charge and Speci!ica-·
tion: · · 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Warren B. Calvin, Battery A, 

41st Field Artillery Battalion, did at Bandon, 

Oregon., on or about 10 :00 P'.iJ, ·March 1., 1942, . 

desert the service of the United States by ab

senting himself without p!'oper leave from his 

organization with intent to shirk important ser

vice., to wit: avoid duty at the guns employed 

along the beach at Bandon, Oregon for protection 

against threatened invasion, and did remain ab

sent in desertion until he surrendered himself 

on or a~ut 7 :00 PM, March 2., 1942, at Bandon., 

Oregon. · 


The accused pleaded not guilty to and was found guilty of the Charge 
and its Specification. He was sentenced to dishonorable discharge, 

http:opinion.,.to
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forfeiture or all pay and allowances due or to become due, and 
confinement at ha.rd labor for six months. The reviewing authority 
approved the sentence, ordered its execution but suspended the 
dishonorable discharge, and designated Fort Lewis, Washineton, as 
the place or confinement. The result or his trial was published 
in General Court-Martial Orders No. 23, Headquarters 3rd Infantry 
Division, April 9, 1942. 

3. The evidence shows that on March l.and 2, 1942, a platoon 
or Battery A, 41st Field ArtilleryBattalion1 or which the accused 
was a member, was stationed at Bandon, Oregon, for the purpose or 
protecting certain oil tanks and the town of Bandon (R. 10-ll) from 
a possible Japanese submarine attack. ·The evidence does not reveal . 
how long the platoon had been stationed at Bandon, but there is · 
evidence that the commanding officer.knew that the organization 
was to be relieved, and that on March 2, 1942, he ma.de numerous 
trips about the town in preparation for such anticipated departure
(R. 13). . . · , 

The town of Bandon is a small town or about one thousand 
inhabitants located on the Oregon coast ... On the date the accused 
is alleged to have deserted the service, the guns of his platoon 
were located on the ocean front about three-quarters of a mile 
southwest of the town (R. 13), and the platoon was quartered in 
the Bandon high school gymnasium about one-half mile in the op
posite direction (R. 1)). The command post and headquarters or 
the platoon were located in the American Legion hall in the center 
or the town (R. 13), and the platoon mess hall was about three 
blocks rrom the platoon headquarters (R. 13). 

Prior to the arrival or·the platoon in Bandon, Lieu
tenant Robert E. Coffin, the conmanding officer or the platoon, 
had explained to his men, ,including the accused, the nature of 
their mission in Bandon. He had told the men that they were 
going.to protect the installations.there against possible sub
ma.rine·attack (R. ll-12), that a submarine attack had.already 
been made on the California coast,. that the danger or such an 
attack at Bandon was great, and that they would have to.work 
long and hard in order to prepare their positions for defense 
(R. 12). . 

On Sunday, March 1., ·1942, the accused was on guard 
duty (R. 14). It appears that in the evening of that ~y the 
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accused obtained permission to be absent from his organization 
within the limits of Bandon until 10 p.:n. Lieutenant Coffin 
testified that he eave the accused a written pass limited to 
Bandon and that the limitation· on the pass was shown by the 
fact that "the name Bandon wa~ written right on the pass" (R. 
15) • On the other hand, both First Sergeant Ecr,rard Clawson 
(R. 18) and Sergeant Henry A. Hester testified that written 
passes v,ere not being given at that time but that oral per
mission to be absent within the town of Bandon was extended 
to seven men at a time. These ~en were required to sign their 
names upon the platoon bulletin board (R. 24). 

The accused was absent on the morning of March 2, 1942 
(R. 22). There is no evidence that he was seen during that day, 
although Lieutenant Coffin testified that since the accused had 
been reported absent, he looked about the tm'IIl for him while about 
other duties (R. 12). At about 7 p.::n., the accused voluntarily 
returned to his barracks and reported to the Sergeant in Charge 
of Quarters th~t he was in quarters (R. 20-21). 

\'fuere the accused .ras or what he did on March 2nd, is 
not shown, but the evidence does sho,1 that had he been with his 
organization he would probably have performed wrk in connection 
with the preparation of a new barracks (R. 15) •. The evidence . 
shows further that the tactical duties of the accused in the event 
of a submarine attack wuld have been to carry ammunition from the 
am::ru.nition dump to the guns. 

I 

4. In order to sustain the finding of guilty in this case, 
it is necessary that the evidence support the conclusion that the 
accused deserted the service by absenting himself from his organiza
tion with the intent to shirk important service (par. 130 a, p. 142, 
H.C.:M., 1928). An analysis of the evidence fails to produce such 
support. The evidence shows that the accused left his organization 
with permission, and that he voluntarily returned in less than twenty
four hours. The exact length of the time the accused was abserit and 
his whereabouts during such absence were not shown. The evidence 
presents no facts from which a trustworthy inference can be drawn 
that the accused intended by his absence to shirk important or 
hazardous duty. The probability of a submarine attack appears to 
have been equally as great at the time the accused returned to his 
organization as during the time of his absence. Furthermore, there 
is no evidence that the accused had showed any fear of such an at
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tack or any desire to avoid his duties in connection therewith. 
On the contrary, the fact that permission ,ra.s given to seven men 
at a time to be on pass in the town, together with the fact that 
the commanding officer was engaged in activities incident to the 
relief of the organization, indicates that the organization was 
probably under less apprehension of an attack on March 2nd, than 
when it assumed the defense of Bandon. This fact in turn tend.S 
to repudiate the existence of fear on the part of the accused of 
an impending, haz~dous military duty or the existence of an in
tent to avoid such duty. Considered in ~ts entirety, the record 
fails to present any evidence that the accused absented himself 
from his organization with the intent to shirk important service. 
The evidence is legally sur!icient to establish only so much of 
the offense as involves absence without leave from about 6 a.m., 
to about 7 p.m., March 2, 1942, in violation of Article of War 
61. The ma.x:1.mum punishment authorized by paragraph 104 c of the 
Manual for Courts-Martial for this offense is confinement at hard 
labor for three 'days and forfeiture of two days' pay. 

5. For the reasons stated the Board of Review is of·the 
opinion that the record of trial is legally sufficient to support 

· only so much of the findings of guilty of ·the Charge and its 
Specification as involve findings that.the accused, at the place 
alleged, absented himself without leave from his organization at 
about 6 a.m., March 2, 1942, and remained absent without leave 
until he surrendered himself at apout 7 p.m., lf.arch 2, 1942, in 
violation of Article of War 61, and legally sufficient to sup
port only so much of the sentence as involves copfinement at 
hard labor for three days and for!eiture of two days' pay. ·.

' 
/~ ·~- . 
~ C. l?::::S: ~ Judge Advocate. 

1 

fl::;%.4a4/J;;~:><IMA::md, Judge Advocate. 

r/5LCt--c.J2 ~ · , Judge Advocate. 
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In the Office of The Judge Advocate General. 
Washington, D. C. 

SPJGH ./ 
AFR 2. 1 ~~42CH 221071 

U N I T E D S T A T E S 	 ) .31st INFANTRY mVISION 
) ' 

v. 	 ) Trial by G.C.M • ., conveMd at 
) Ca-mp Bowie, Texas, March 30, 

Private NOLLIE F. HOOD ) 1942. Dishonorable discharge. 
(20417653), Headquarters De- ) and confinement for one and 
tachment, 3rd Battalion, 167th ) one-half (l!) years. 
Infantry, Ca.mp Blanding, florida. ) Reformatory. 

HOLDING by the BOARD OF fu.""'VIEW' 
HILL, CRESSON and HALE, Judge Advocates. ----------~~~

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The only question requiring consideration is the designation 
of a Federal reformatory as the place of confinement. 

Confinement in a Federal correctional institution or reforma
tory is not authorized under the letter dated February 26, 1941 (AG 253 
(2-6-4l)E), from The Adjutant General to all Cormnanding Generals, subject: 
"Instructions to revimving authorities regarding the designation of 
institutions for military prisoners to be confined in a Federal penal 
or correctional institution", except in a case where confinement in a 
penitentiary is authorized by law (CM 220093; Unckel). Confinement in 
a penitentiary is not·authorized under Article o! War 42 for peace
time desertion, no~ for the embezzlement of property of the value of 
less than fi.SO, the two offenses of which accused was found guilty. 

3. For the reasons stated the Board of Review holds the record 
or trial legally sufficient to support only so much of the sentence as 
involves dishonorable discharge, forfeiture of all pay and allo;vances 
due or to become due., and confinement at hard labor for one and·one
ha.1£ years in a place other than a penitentiary., FJderal correctional 
institution or reformatory. 

·/·~~. 
~/ 

. ·,Judge Advocate. 

~~ 44'0a 6944 QY\,.,,. Judge Advocate. 

l::iY;:§-c c.e@~ , Judge Advocate. 
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In the Office of The Judce Advocate General 

Washington,. D. C. 
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SPJGK 
CM 221073 APR 2 5 1942 

·UNITED ST ATES~ 31ST INFA1'1TRY DIVISION 
) 

v. ) Trial by G. c. M., convened at 
) Camp Bowie, Texas, March .23 and 


Private RUSSELL J. FOUT ) 25, 1942. Dishonorable dis

(20417096), Company K, ) charge and confinemmt for one 

167th Infantry (R). ) (1) year and one (l) day. Fed


) eral Reformatory, El Reno, 
) Oklahoma~ 

HOLDWG by the BOAP..D OF REVIEV,: 
HOOVER, VAN BENSCHOT&'J" and KOTRICH, Judge Advocates. 

l. 'Ihe record of trial in the case of the soldier named above 

has been examined by the Board of Review. 


2. Accused was tried upon the following Charges and Specifi 

cations a 


CHAP.GE I a Violation of the 58th Article of War. 

Specification la In that Private Russell J. Fout, 
Comp~ 11 K11 , 167th Infantry {R), did, at Camp 
Blanding, Florida, on or about January 3, 1941, 
desert the service of the United States and did 
remain absent in desertion until he surrendered 
himself at Camp Blanding, Florida, on or about 
December 17, 1941·. · . · 

Specification 2a *** did, at Camp Blanding, Florida, 
on or about December 24, 1941, desert the service 
of the United States and did remain absent in 
desertion until he was apprehended at Birmingham, 
Alabama, on or about January 6, 1942. 

CHARGE II: Violation of the 69th Article of Vfar. 

Specification: -i:-** having been duly placed in con
finement in Stockade Number One {l), Camp Blanding, 
Florida, on or about December 17, 1941, did, at 
Camp Blanding, Florida, on or about December 24, 
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1941, escape from said confinement before he was 
set 	at liberty by proper authority. 

He pleaded not guilty to Charge I and its Specification and guilty to 
Charge II and its Specification. He was found.guilty of the Charges 
and Specifications. No evidence of previous convictions was introduced. 
He was sentenced to dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor for two 
and one-hal.f years. The reviewing authority approved the sentence, re
duced the period of confinement to one year and"one day, designated the 
Feder.al Reformatory, El Reno, Oklahoma, as the place of confinement, and 
forwarded the record of trial for action under Article of War 50-}. 

3. The record of trial is legally sufficient to support the find
ings of guilty of Charge I and Specification 1 thereunder and of Charge 
II. and its Specification. The only question requiring consideration in 
this holding is 'Whether the record of trial is legally sufficient to 
support the finding of guilty of Specification 2, Charge I, and is 
legally sufficient to support so much of the sentence as invo-ives con
finement in a Federal reformatory. 

4. The evidence, other than that relating exclusively to Speci
fication 1, Charge I, alleging desertion on January 3, 1941, terminat
ed by surrender on December 17, 1941, is substantially as follows: 

Prior to the departure of accused's organization from Camp Blanding, 
Florida, en route to Camp Bowie, Texas (ll.. 4), following the return of 
accused to military control and his confinement on December 17, 1941 
(R. 8), accused was heard to remark to other prisoners· that "If they go 
through Birmingham they will be minus a prisoner when the train leaves". 
As a result precautions were taken to·1,revent any escape from the train 
(R. 4). The first sergeant of accused's company, after testifying that 
the company morning report showed that accused was dropped as a deserter 
on January 29, 1941, and was "picked up" as in confinement on December 
17, 1941 (R. 6), testified further as follows: 

11 Q. 	 Do you have any entries. in your Morning ·Report 
on December 24, 1941, concerning Private Fout? 

A. 	 No, .sir. 
Q. 	 During January, 1942, concerning him? 
A. 	 Yes, sir. January 7, 1942. 
Q. 	 1lhat is that entry? . 
A. 	 Private rout, erroneously shown as present iq 

arrest to desertion. 
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Q. 	 AJry' entries prior to that? 
A. 	 No, sir. 
Q. 	 Did he return to the service on January 6, 1942? 
A. 	 No, sir. Don't have an entry on Morning Report to 

that effect. 
CROSS EXAMINATION 

Questions by the defensea 
Q. ·Do you make out the morning report? 
A. 	 Yes, sir. 
Q. 	 -In two instances, January 29, 1941, and January 7, 

1942, his status changed. I believe on January?, 
194,2, he was erroneously shown as. present to de..; 
sertion. Was there any reason to change his status? 

A. 	 en the 29th the Company Commander got permission 
from the Regimental Camnander. 

Q. 	 There was no evidence to show that he had deserted, 
other than being AWOL? 

A. 	 No, sir, not that I lmow of. 
REDIRECT EXAMINATION 

Questions by the prosecutions 
Prosecutiona If the court please, the court will notice 

that a.f.'ter a period of thirty d~s and certain let 
ters are l'ITitten, the commanding officer is permitted 
to drop an absent soldier from the rolls as a deserter. 
(Underscoring supplied). (R. 6, 7) 

This witness testified also that accused had not been on duty with his 
company since his return in "Janua.ryt• and that he was apprehended in 
"Birmingham" {date not stated) (R. ?, 8). 

. . 
5. No evidence was introduced Vlhich proved that accused absented 

himself without leave or deserted on or about December 24, 1941, the 
specific date of the desertion alleged in Specii'ication 2, Charge I, 
Through references in the cross-examination of the first sergeant to 
changes in the status of accused, including the erroneous dropping 
of accused as a deserter on January 7, 1942, there was a tacit sug
gestion by the defense counsel that accused had been in a status of 
absence without leave· in January, 1942, The testimony concerning the 
morning report entry to the effect that accused had been erroneously 
dropped as a deserter also suggests that accused m~ have been absent 
without leave. There is no definite and certain proof of such ab
sence in the testimony concerning the morning report entries or other
wise. Escape was not proved, and it is patent from the record that 
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the court based its finding of guilty of desertion as alleged in Speci
fication 2, Charge I, wholly on the pleas of guilty of escape on 
December 24, 1941. 

It is true that in pleading guilty to Charge II and its Specifi
cation accused admitted that he escaped from confine!ll:lnt on December 
24, 1941, but this admission., from its nature., ·went no further than 
to admit the o[fense or act of escape as charged (Winthrop's Military 
Law and Precedents (Reprint), p. 277). It did not admit or supply 
proof of a desertion the commission of which had been put in issue by 
the plea of not guilty to the Specification alleging that offense. 
As stated in paragraph 64~ of the Manual for Courts-Martial, 

11 ZXcept as to matters covered by a plea of guilty, 
a plea admits nothing as to the jurisdiction of the court 
and nothing as to the ~rits of the cese. u 

.A close analogy is found in the rule that a plea of guilty of absence 
without leave only under a charge of desertion is not in itself suf
ficient basis for a conviction of desertion., and that the acts admitted 
by such a plea of guilty are not a proper basis for.an inference of the 
commission of an offense denied by pleas of not guilty (par. 130~, 
M.C.M.; Cl.:i: 191422, Dragoon; c1,.; 15164?, Wright; CM 151386, Wilson; 
C:t.I 144470, Bruce; Cl,'. 143989, Wall). 

6. Confinement in a penitentiary is not authorized by Article of 
'\far 42 for either of the offenses of which accused vras properly found 
guilty. Confinement in a Federal reformatory is not in any case au
thorized by the War Department letter dated February 26, 1941 (AG 253 
(2-6-41)E), subject: "Instructions to reviewing authorities regarding 
the designation of institutions for military prisoners to be confined 
in a Federal penal or correctional institution11 ., except when confine
ment in a penitentiary is authorized by law (c1.; 220712, Brennan; 
Cl» 220093, Unckel). 

7. For the reasons stated the Board of Review holds the-record of 
trial legally insufficient to support the finding of [;Uilty of Specifi
cation 2, Charge I, and legally sufficient to support only so much of 
the sentence as involves dishonorable discharge, forfeiture of all pay 
and allowances due or to become due, and confinement at hard labor for 
one year and one day in a place other than a penitentiary, Federal cor
rectional institution or reformatory. 

/ /} I , ' . • 

0 i, . , Judge Adv~cate. 

~=•.J\Jdge Advocate.~ 
(On Leave) · , Judge Advocate. 
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1st Ind. 

War Department., J.A.G.O., APR v&) 0 1,_Y'.:: - To the Commanding General., 
31st Infantry Division., Crunp Bowie, Texas. 

1. In the case of Private Russell J. Fout (20417096)., Company K., 
167th Infantry (R), attention is invited to the foregoing holding by 
the Board of Review that the record of trial is legally insufficient 
to support the finding of guilty of Specification 2., Charge I, and 
legally sufficient to support only so much of the sentence as in
volves dishonorable discharge., forfeiture of all pay and allowances 
due or to become due~ and confinement at hard labo_r for one year and 
one day in a place other than a penitentiary., Federal correctional 
inatitution or reforn:iatory, mu.ch holding is hereby approved. Upon 
vacation of the finding of guilty of Specification 2., Charge I, and 
designation of a·place of confinement other than a penitentiary., Fed
eral correctional institution or reformatory you will have authority 
to order the execution of the sentence. 

2. In view of the nature of the offenses and in order that ac
·cused 	may be held in the Arrrry for further possible military service, 
it is recommended that the execution of that portion of the. sentence 
adjudging dishonorable discharge be suspended. 

J. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at 
taching copies of the published order to the record in this case, please 
place. the file m.unber of the record in brackets at the end of the pub
lished ord~r, as follows: · 

(CM-221073). 
~  c:=, • ~00---.11..e-- 

Myron c. Cramer., 
Major General, 

The Judge Advocate General. 
· 1 Incl. 

Record of trial. 
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In the Office of The Judge Advocate General. 
Washington, D •. c. 

SPJGH 
CM 221153 

APR 3 0 \~1 

UNITED STATES ) 31st INFANTRY DIVISION 
) 

v. 
./

First Lieutenant THOMAS R. 
l~IN (0-404396), Company 
M, 156th Infantry. 

) 
) 
) 
) 
) 

Trial by o.c.u., convened at 
Camp Bow.le, Texas., April 8 
and 13, 1942. Dismissal and 
confinement for six (6) months. 
Reformatory. 

OPINION of the BOA.i:uJ OF REVIEW 
HILL, CRESSON and HALE, Judge Advocates. 

1. The record of trial in the case of the officer nar.ied 
above has been examined by the Board of Review and the Board 
submits this., its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and 
Specifications: 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that 1st Lieutenant Thomas R. Hardin, 
· 	 Company M., 156th Infantry, '0-404396, did, without 

proper leave, absent himself'. .from his organization 
at or near Great Falls, SoutlY'Carolina., from about 
the 9th of November., 1941 to about the 28th or March, 
1942. 

CHARGE II: Violation of the 95th Article of War. 

Specification l: In that 1st Lieutenant Thomas R. Hardin., 
Company M 156th Inf did at Tampa., Florida, on or 
about the 21st day of June 1941, with intent to de
fraud wrongfully and unJ.a:wf'ully make and utter to 
Hotel Floridan a certain check., in words and figures 
as follows., to wit: A check for the sum of $25.oo, · 
dated June 21., 1941, drawn on the Florida Bank at 
Starke, Starke Florida, and by means thereof, di~ 
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.fraudulently obtain .from the Hotel FJ.oridan Twenty
Five ($25.oo) Doll~rs, he the said Thomas R. Hardin 
then well knowing that he did not have and not in
tending that he should have su.fficient f'unds in the 
Florida Bank at Starke, Starke, Florida, for the 
payment of said check. 

Specification 2: In that 1st Lieutenant Thomas R. Hardin, 
Company M 156th Infantry did at Camp Blanding, Florida., 
on or about the 28th day of July, 1941, with intent to 
de.fraud, wrong.fully and unlawfully make and utter t< 
the Camp Exchange,.Camp Blanding, Florida, a certain 
check in words and figures as .foll0'1'1S, to Td.t: A 
check for the sum or· $5.oo, dated July 28, 1941, drawn 
on The Calcasieu Marine Bank of Lake Charles, Louisiana, 
and by means thereof did fraudulently obtain from the 
Camp Exchange, Camp Blanding, Florida., fifty cents in 
cash and credit on his account with said Exchange in 
the sum of $4.50, he the said Thomas R. Hardin knowing 
that he did not have and not intending that he should 
have su.f.ficient funds in the Calcasieu Marine Bank of 
Lake Charles, Louisiana, for the payment of said check. 

Specification 3t In-that 1st Lieutenant Thomas R. Hardin, 
Company M 156th Infantry being indebted to The Morris 
Plan Savings Bank, Jacksonville, Florida, in the SUll1 

o.f$,50.oo, being two monthly installments of $25.00 
each and being due on the 2nd day of July and August~ 
1941, said installments being due as payments on a 
note of $150.00 given said Morris Plan Bank on May 
20, 1941, did at Jacksonville., Florlda, from July 
2, 1941 to August 2, 1941 dishonorably fail and 
neglect to pay said debt•. 

Specification 4: In that 1st Lieutenant Thomas R. Hardin, 
Cot!pany M 156th Infantry did at Jacksonville,· Florida, 
on or about the 22nd day of October, 1941, with in
tent to de.fraud, 11TOng.fully and unlawfully make and 
utter to Donaldson, Inc., a certain check, in words 
and figures as .follows., to witt A check for the sum 
of $25.00, dated October 22, 1941, drawn on the 
Calcasieu Marine Bank of Lake Charles, Louisiana, 
and by means thereof did .fraudulently obtain .from 
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Donal.dson., Inc •., $25.oo., he the said Thomas R. 
Hardin, then well knowing that he did not have 
and not intending that he should have sufficient 
.t'unds in. The Calcasieu Marine Bank of Lake Charles, 
Louisiana, for the payment of said check. 

Specification 5: In that 1st Lieutenant Thomas R. Hardin, 
Company M 156th Infantry did at Charlotte, North 
Carolina., on or about the 8th, 9th and 11th of Novem
ber, 1941, with intent to defraud.,· wrongi'ully and un
law:f'ully make and utter to The Selwin Hote1 three cer
tain checks in words and figures as follows, to wita 
A check for·the sum of i10.oo ~ted November 8th., 
1941 dra-wn on the First National Bank of Lake Charles,· 
Louisiana; a check for the sum of $20.00 dated Novem
ber 9th., 1941, dra-wn on the First National Bank of 
Lake Charles., Louisiana., a check for $10.00 dated 
November 11th, 1941, drawn on the First national 
Bank of Lake Charles, Louisiana, and by means of 
said checks did fraudulently obtain from The Selw.in 
Hotel $40.00, he the said Thomas R. Hardin, then well 
knowing that he did not have and not intending that 
he should have sufficient funds in The First National 
Bank of Lake Charles, Louisiana, for the payment of 
said checks. · 

Specification 61 In that 1st Lieutenant Thomas R. Hardin, 
Company .M 156th Infantry did at Beaumont, Tex.as, on or 
about the 15th day of December, 1941, with intent to 
defraud, w.rongi'ully and unlawfully make and utter to·. 
the First National Bank or Beaumont, Texas, a certain 
check, in T10rds and figures as follows, to 1rl.t: A 
check for the sum of $20.00, dated December 15, 1941, 

. drawn on The Florida Bank at Starke, Starke, Florida, 
and by means thereof did. .fraudulently obtain from 
The First National Bank of BeaUlIIOnt, Texas, $20.00, 
he the said Thomas R. Hardin then well knowing that he 
did not have and not intending that he should have suf
ficient funds in The. Florida Bank at Starke, Starke, 
Florida, for the payment of said check. · 
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Specification 7: In that 1st Lieutenant Thoma.s R. 
Hardin, Company IJ: 156th InfantrJ, did at Savannah, 
Georgia, on or about the 14th and 17th of FebruaI""J, 
1942, with intent to defraud, wrongfully and un
lawfully make and utter to The Savannah Hotel, two 
certain checks in words and figures as follows, to 
wit: A check for the sum of 015.00 dated February 
lhth, 1942 dra.m on The Florida Bank at Starke, 
Starke, Florida; a check for the sum of $1.S.oo 
dated February 17th, 1942 drawn on The Florida Bank 
at Starke, Starke, Florida, and by means thereof 
did fraudulently obtain from The Savan.~ah Hotel the 
sum of ~:,30.00, he the said Thomas R. Hardin, then 
well knowing that he did not have and not intending 
that he should have sufficient funds in The Florida 
Bank at Starke, Starke, Florida, for the payment of 
said checks. 

Specification 8: In that 1st Lieutenant Thomas R. Hardin, 
Company U 156th Infantry having on or about the 3rd 
of September, 1941 become indebted to the following 
persons and business establishments, to wit: 

M. T. Cappel, for the sum of $15.CX) 
H. G. Schopfer for the sum of $20.CX) 
Bentley Hotel for the sum of $95.CX) 
Evangeline Hotel for the sum of $45.CX) 
Guaranty Bank for the sum of $15.00 
Liggets for the sum of $20.CX) 
Rapides Drug for the sum of $10.00 
Mayflower Hotel for the sum of $50.oo 
Seminole Hotel for the sum of $15.CX) 
Roosvelt Hotel for the sum of $25.00 
Floridan Hotel for the sum of.$25.00 
Mess Bill for the sum of $74.CX) 
Levy's for the sum of $40.00 
1forris Plan Savings for the sum of $75.oo 
Misc. Bills Lake Charles for the sum of $75.00 

Total $599.00 

and having failed without due cause to liquidate said 
indebtedness, and having on or about September 3, 1941 
promised in writing to The Commanding Officer 156th In

-4



(129) 


!'antry that he would in September, 1941 settle such 
indebtedness in f'ull, did 'Without due cause, near 
ilexandria., Louisiana., and Great Falls., South Caro
lina., dishonorably fail to keep said promise. 

The accused pleaded and was found guilty of all Charges and Specifica
tions. He was sentenced to be dismissed the service., to forfeit all 
pay and allowances due or to become due., and to be confined at hard 
labor for six months. The reviewing authority approved the sentence., 
designated the Federal Reformatory., El Reno., Oklahoma., as the.place 
of confinement., and-forwarded the record or trial for action under 
the 48th Article of 1Var. 

3. No testimony- was introduced either by the prosecution or 
by the defense. The accused elected to remain silent. 

4. The offenses to which he pleaded., and or which he was 
found guilty, include absence without leave for four months and 
nineteen days; mald.ng and uttering eight checks, aggregating $14.5., 
without having sufficient funds in the bank for payment thereof; 
dishonorable failure to pay two installments or $2.5 each upon a 
note; and dishonorable failure to keep his promise made to his 
regimental commander to settle in full his indebtedness upon 
fifteen accounts., aggregating $.599 • 

.5. Confinement in a Federal correctional institution or re
formatory is not authorized under the letter dated February 26., 
1941 (AG 2.5J. (2-6-U)E), from The Adjutant General to all Command
ing Generals, subject: "Instructions to reviewing authorities re
garding the designation of institutions for military prisoners to 
be confined in a Federal penal or correctional institution", except 
in a case where confinement in a p~ni tentiary is authorized by law 
(CM 220093, Unckel). Confinement in a penitentiary is not authorized 
by law unless the period of confinement authorized and adjudged is 
more than one year (A.W. 42). Confinement in a Federal reformatory 
is not authorized in this case in which the period of confinement ad-' 
jt1;dged is six months. 

' 6. The accused is twenty-eight years old. The records of the 
Office of The Adjutant General show his service as follows z 

Federally recognized as Second Lieutenant., Company' 

L, 1.56th Infantry., National Guard of Louisiana, Novem
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ber 12, 1940; active duty November 25, 1940, pursuant · 
to order of the President dated November 16, 1940; ap
pointed Second Lieutenant, Infantry, National Guard of 
the United States, Novembe~ 25, 1940; promoted, tem
porarily, to First Lieutenant, Infantry, Army of the 
United States, June 23, 1941. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were cotmlitted dur
ing the trial. In the opinion of the Board of Review, the record 
of trial is legally sufficient to support the findings of guilty 
and the sentence, and to warrant confirmation of the sentence. 
A sentence of dismissal is mandatory upon conviction of a viola-· 
tion of the 95th Article of War and is authorized upon conviction 
or a violation or the 61st Article of War. Confinement in a Fed
eral reformatory is not authorized under the sentence adjudged in 
this case. · 

.-·~· .···. 

~ .[.:"l:u()-, ·Judge Advocate. 

· ,,b~~Judge Advocate. 

l tJ\9:::e...e.. ~ , Judge Advocate. 
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WAR DEPARTMENT , 
Services of Supply (131)

In the Office of The Judge Advocate General. 
Washington, D. c. · 

SPJGH J 
CM 221170 

Mi'\'i l !~ 1Q&; 

UNITED STATES 	 ) IV AR1lY CORPS 
) 

v. 	 ) . Trial by G.C.M., convened at 
) Camp Livingston., Louisiana, 

Private RAY HEMMITT ) April 4, 1942, Dishonorable 
(J6oo4873), 60th Ordnance ) discharge and confinement for 
Company (Al.I) • ) • five (5) years. Disciplinary' 

Barracks. 

OPINION of the BOARD OF REVIEW' 

HILL, CRFBSOH and P..ALE, Judge .Advocates. 


1. The record of trial in the case of the soldier named 
above, having been examined in the Office of The Judge Advocate 
General and there found legally insufficient-to support the find
ings and sentence in part, has been exar.dned by the Board of Re
view and tr.a Board submits this, its opinion, to The Judge Ad-· 
vocate General. 

2. The accused was tried upon the following Charges and 
Specifications: ' 

CHARGE I: Violation of the 	64th Article of War. 

Specificationr In that Private Ray.Hemrnitt,.60th 

Ordnance Company (Al..f), did, at Camp Livingston, 

Louisiana, on or about liarch 4, 1942, virong

fully strike First Lieutenant Elbert F. Frederick, 

his superior of.ricer, who was then in the execu

tion of h.i.El office, on the face with his fist. 


CHARGE II: Violation of the 93rd Article of War. 

Specification& In that Private Ray Hammitt, 60th 

Ordnance Company (AM), did at Camp Livingston, 

Louisiana., on or about March 4, 1942, with in

tent to do· him bodily harm, commit an assault 
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upon First Lieutenant Elbert F. Frederick, by 
willfully and feloniously striking the said 
First Lieutenant Elbert F. Frederick on the 
face. with his fist. 

He pleaded not guilty to and was found guilty of the Charges and 
Specifications. He was sentenced to dishonorable discharge, total 
!orfeitures, and confinement at hard labor for five years. The 
reviewing authority approved the sentence and ordered its·exeeution, 
but suspended the execution of the dishonorable discharge,. and desig
nated the United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, as the place of confinement. The result of the trial was 
published in General Court-Hartial Orders No. 23, Headquarters IV 
Army Corps, Camp Beauregard, Louisi~, April 22, 1942. 

3. The only question requiring consideration is whether First 
Lieutenant Elbert F. Frederick was in the execution of his office 
when the accused struck him. · 

4. a. The evidence shows that Lieutenant Frederick came 
from the rifle range (R. 4) on the afternoon 0£ March 4th and ar
rived at Post Exchange No. 11, 353rd Regimental Area, Camp Living
ston, about three o'clock. He was dressed in field uniform, leg
gins, campaign hat, and raincoat (R. 1). He entered the Exchange 
(R. 2), in which there were about four white attendants (R. 9) 
and about ten or twenty colored soldiers (R. 5, 9), and made some 
"joking remarks" to all concerned as he progressed from the ham
burger stand to the tobacco stand and to the drink stand (R. 2). 
This "joking" apparently continued for about five minutes, when 
the accused, 'l'lhom the Lieutenant had not known previously, made · 
some remark to the Lieutenant vrhich he did not understand (R. 3). . 
As the LieutenAnt turned around to ask what the remark was, the 
accused struck him twice on the face and head "pretty hard", 
making his nose bleed and knocking him down against the counter 
(R. 2). The accused then walked out the front door (R. 6, 6, 13) 
before the Lieutenant could get his senses together (R. 2). 

It is not clear exactly how the Lieutenant was uniformed 
at the time of the assault upon him. His olive green raincoat was 
a lighter and greener shade than an enlisted man's raincoat (R. 1) ;' 
it had a belt and shoulder straps; it was buttoned completely and 
the belt was fastened (R. 2), but the collar was not buttoned around 
the neck (R. 3, 6), nor was there insi&rl-a of rank on the shoulder 
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. 
· straps (R. 3). He had a cut-out "U.S." and crossed cannon on 

the collar of his shirt,(R. 4), but no necktie (R. 4, 6), and 
his shirt was open at the top button (R. 6). The Lieutenant 
didn't believe he had his hat on when attacked, as he had taken 
it off and laid it on the counter (R. 4). The Exchange atten
dant who was serving the Lieutenant at the time of the assault 
stated thatthe Lieutenant was wearing a campaign hat (R. 8), and 
that his garb was clearly that of an officer (R. 9). 

A similar uncertainty surrounds the Lieutenant's "joking 
· remarks". The Lieutenant couldn I t recall his words, but said that 
they concerned the soldiers having a good time and "that they 

· should have been in the woods with us. * * *" (R. 2). He stated 
that he did not "ride" them or make fun of them (R. 5), and as
serted that the subject of his speech was their probable enjoy
ment because 

. . they were not on the range (R. 6).. 
Nor did the testimony determine whether the accused 

knew that Lieutenant Frederick was an officer of the Arnry of the 
United States•.The remark of the accused that'preceded the as
sault was not addressed to Lieutenant Frederick by his rank or 
name (R. 3). The Lieutenant did not recall whether he was ad
dressed as Lieutenant by the Exchange employees (R. 6). The Ex
change.attendant who was serving Lieutenant Frederick at the time 
he was struck stated that he called him "Lieutenant" when he asked 
him what he would have (R. 8), and the attendant at the tobacco 
counter also so addressed him when he served the Lieutenant (R. 11). 

The enlisted men who freq1J.ented the Exchange were ap

parently exclusively colored; though the officers of Lieutenant 

Frederick's regiment patronized it regularly, and Lieutenant 

Frederick frequented it once a day, or oftener (R. J). 


Following the assault, Lieutenant Frederick., ~ atten- · 

dant at the canteen (R. 4)., and a soldier (R. 1), went to the 

60th Ordnance Company area·and identified :the accused (R. 5). 

The identity of the accused as the soldier who assaulted Lieu

tenant Frederick -was also.established by three other Exchange 

attendants (R. 8,·· 11., 13). 

· b. Three defense witnesses testified to the general · 

effect that the accused ;vas not at the Exchange a~ the time of 

the assault upon Lieutenant Frederick., but their statements were 

not convincing either as to accuracy, to thoroughness., or to 

truthfulness (R. 12-28). 
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The accused testified that he was not in the Exchange 
when Lieutenant Frederick was assaulted, and specified his move
ments in detail on the afternoon of :March 4th (R. 29). 

c. The prosecution in rebuttal called the command
ing officer of accused to testify about a conversation he had 
with accused. about 1farch 6th, in the course of which the ac
cused admitted it was he who struck Lieutenant Frederick, that 
the Lieutenant was not wearing his hat and that he did not know 
the Lieutenant was an officer, and that the occasion of the as
sault was a remark the Lieutenant made about "black nigeers" (R. 
32). The statement of the warning which he gave acii~ed prior· 
to this conversation leaves much to be desired, butraamission 
at least shows a reason, lacking in the preceding testimony, 'Why 
the assault was committed. 

5. Winthrop defines, "In the execution of his office", as 

"***in the performance of an act or duty 

either pertaining or incident to his office, or 

legal and appropriate for an officer of his rank 


I and office to perform. An officer is deemed to 
be in the execution of his office when engaged in 
any act or service required or authorized to be 
done by him, by statute, regulation, the order of 
a superior, or milltary usage. * * * .11 (Winthrop's 
Military Law, reprint, P• 571.) 

The Manual for Courts-Martial, 1928, states-· 

. "An officer is-in the execution of his office 
'when engaged in any act or service required or 
authorized to be done by him by statute, regulation, 
the order of a superior., or military usage.• (Win
throp.) It may be taken in general that striking 
or using violence against any superior officer by 
a person subject to,military law, over whom it is at· 
the time the duty of that superior officer to maintain 
discipline, would be striking or using violence against 
him in the execution of his office." , 

and that the term, "in the execution of his office", is used in 
the 65th Article of War in the same sense as in the 64th Article, 
to which the language of the 11anu.al quoted above pertains (M.C.M., 
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1928, P• J.48, l.49; Dig. Ops. JAG 1912-30, sec. 1522; JAG 2.50.46, 
Apr. 3, 1929; CM 203718, ~). 

The Board of Review has held that an ofi'icer in command· 
of a Civilian Conservation Corps camp was constantly on duty and 
was in the execution oi' his office when he was struck while asleep 
in his bed, citing an opinion of The Judge Advocate General ( JAG 
2.50.46, Apr. 3, 1929) l'li.th respect to a noncommissioned officer 
( CM 203718, Adams) • 

But the evidence in this case fails to establish that 
Lieutenant Frederick was the commanding officer of the area in
volved, or of the accused, or.that he was Office~ of the Day, or 
that he was ·at the time of the assault performing any act or duty 
pertaining or incident to his ofi'ice or executing any authority 
legal or appropriate to his rank, and in consequence 11in the ex
ecution of his office", as alleged. Such a status is an essential 
element of the offense inhibited by Article of War 64, under which 
Charge I is laid, and must be proved before an accused legally may 
be found guilty of that offense (CM 1.50434, Pace; CM 156431, McSwain; 
CM 218883, Long)• , . 

On the contrary, the.evidence a!f:trmatively shows that 
Lieutenant Frederick was not in the execution of arr:, official duty, 
that he went into an Exchange patronized practically exclusively 
by.colore~ soldiers, that he joked 'With the attendants and soldiers 
present, and ~hat his remarks provoked the attack upon hill1 by a 
soldier unknown to hilll, and to whom Lieutenant Frederick was unknown. 
Lieutenant Frederick's insignia of rank were not visible and ap
parently his hat was not on his head•. . . 

6. It is the opinion of the Board of Review that Lieutenant 
Frederick was not in the execution of his office when the accused 
struck hilll, and that upon the failure to establish that essential. 
element of the offense alieged, the record is legally insufficient 
to support the findings of guilty, in violation of Article of War 
64. . · 

7. The maximum authorized punishment under the Specification, 
Charge II (assault 'With intent to do bodily'harm), is dishonorable 
discharge, forfeiture of all pay and allowances due or to become 
due, and confinement at hard labor for one year. 

-,
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8. For the reasons stated, the Board of Revie., is of the 
opinion that the record of trial is not legally sufficient to 
support the findings or guilty of Charge I and its Specifica
tion., and legally sufficient to support only so much of the 
sentence as involves dishonorable discharge., forfeiture of all 
pay and allowances due or to become due, and confinement at 
hard labor·ror one year. 

Since the conviction in this case is not of an of
fense involving moral turpitude or affecting the civil status 
of the accused, remedial action may be taken in the War Depart
ment 1n compliance with the policy directed by the Secretary 
or War in his approval·ot· the opinion or The Judge Advocate 

- General of April 13., 192.3 (2,0.404 Review 4-1.3-23)., relative 
to action under Article of War ,o.}. · 

~~-~--6 Judge Advocate. 

k~J~J Judge Advocate. 

~ . ., Judge Advocate. 
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Services of Supply 
In the Office of The Judge Advocate General 

Washington, D. c. 

Camp Pershing, Iceland, February 

SPJGH 
CM 221195 

MAY g 194'2 

UNITED STATES 

v. 

) 
)
) 

ICELAND BJ.SE COMMA.ND 

Trial by a.c.u., convened at 
) 

Private First Class ARVIL ) 25 and Z7, 1942. Confinement 
LUNSFORD (15054572), Medical) for six (6) months and forfeiture 
Detachment, 168th Station ) of '$J0.50 per month for a like 
Hospital, Camp taugarnes, ) period. Iceland Base Command 
Iceland. ) Prison Stockade. 

'-----------------OPINION of the BOARD OF REVIEW 
HILL, CRESSON and HALE, Judge Advocates. 

l. The record of trial in the case of the soldier named above 
has been examined in the Office of The Judge Advocate General and 
there found legally insufficient to support the findings and sentence. 
The record has now been examined by the Board of Review and the Board 
submits this, its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifications 

CHARGEs Violation of the 94th Article of War. 

Specificationt In that Private First Class .Al;'vil Lunsford, 
Medical Detachment, 168th station Hospital did, at 
Sea, aboard u.s.s. Heywood, on or about September 15, 
1941, knowingly purchase from Private John J. Putt, 
Medical Detachment, 168th Station Hospital, 1n the 
!orces,of the United States, one Colt .45 Caliber 
A.utomatic Field Pistol of the value of about $26.97, 
property of the United States, the said Private Putt 
not having the lawful right to sell the same. 

He pleaded no~ guilty to the Charge and its Specification. He was 
found guilty of the Specification except the words •purchase" and •sell•, 
substituting therefor, respectively, the 1¥0rds "receive in pledge for 



an obligation• and •pledge", of the excepted woras not guilty, of the 
substituted words, guilty, and guilty of the Charge. He was sentenced 
to be confined at hard labor for six months and to forfeit $JO.SO per· 
month for a like period. The reviewing authority approved the sen
tence and directed its execution. The proceedings were published in 
General Court-Martial Orders No. 20, Headquarters Iceland Base Command., 
April 11, 1942. 

3. The only pertinent proof of the transaction is the testimony 

of Private Putt and the confession of accused. 


The evidence shows that Private Putt, while aboard the u.s.s. 

"Heywood• bound !or Iceland, had a conversation with accWJed about an, 

Army- colt .45 automatic pistol; Putt requested accused to take it· 

ashore for him, agreed to pay the accused $20 after getting ashore !or 

doing so, and delivered the pistol to accused; accused carried the gun 

ashore; Putt did not have the money to "redeem it"; and that accused 

revealed during "the investigation" that he had a gun and turned it 

over to the investigating officer (R.7-10; Ex. 1). 


4. A.pledge is defined ass 

. •A. bailment of personal property as security for some 
deb\ or engagement." (Bouvier's Law Dictionary Rawles 32nd 
revision, 2604.). 

"A bailment of goods to a creditor as security !or 

some debt or engagement. A bailment or ·delivery of 

goods by a debtor to his creditor., to be kept until the 

debt be disc~ged.• (Black's Law Dictionar,- (Jrd ed.)

JJ68.) . . 


The evidence shows that accWJed agreed to ta.lee the pistol 
ashore and that Putt agreed to pay him $20 for doing so. - The transaction 
contains none of 'the elements of a pledge of the pistol by Putt or the 
receipt of it in pledge by accused. The accused did not loan Putt any 

• money for llhich accused was to hold the pistol as security, nor is it 
shown that Putt was under any obligation to accused. 

It follows that the record fails to support the finding of 

the court by exception and substitution that accused received the 

pistol in pledge for an obligation. 
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5. The accused was charged 'With knowingly purchasing t4e pistol. 
The court by exception and ·substitution found the accused guilty of 
knowingly receiving the pistol in pledge for an obligation. The find
ing in question was not legally authorized. It has been repeatedly 
held that the offense of unlawful sale is distinct from that of unlawful 
or wrongful disposition by pawning and that the offense of unlawful 
pawning is not a lesser offense included within that of unlawful sale 
(CM 220693, ~; CM 220455, Kennedy). Sim:Uarly the offense of unlawful 
purchase is aistinct from that of unlawful receiving in pledge, and the 
offense of unlawful receiving in pledge is not a lesser offense included 
within that of unlawful purchas~. 

6. For the reasons stated the Board of -Review 18 of the opinion 
that the record of trial is legally.insufficient to support the find
ings of guilty and the sentence. 

~i, l?At( £--, ~ / , Judge Advocate. 
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WAR DEPARTMENT 
Services of Supply 

In the Office of The Judge Advocate General. 
Washington, D. c. 
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SPJGK 
. CM 221266 MAY 2 3 19-12 

UNITED STATES ) 40TH INFANTRY DIVISION 

v. 
) 
) Trial. by G. c. M., convened at 
) Los Angeles, California, April 


First Lieutenant EUGENE ) · 10, 17 and 18, 1942. Dismissal, 

JANZ {0-302184),, 213th ) total forfeitures and confine-

Field Artillery Battalion. ) . ment for one (1) year. 


OPINION of the BOARD OF REVIEW 
HOOVER, RITER am VAN BENSCHOTEN, Judge Advocates. 

1. · The record of trial in the case of the officer named above 
has been examined by the Board of Review~ and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the follovdng Charges and Specifi 
cations: 

CHARGE I Violation of the 96th Article of' War. 

Specific a.tion l I In that First Lieutenant Eugene 
Janz, 208th Field Artillery, was, at Los Angeles, 
California, on or about January ll, 1942, in a 
public place, t~wit, a tavern at or near Los 
Angeles, California, drunk while in uniform. 

Specification 21 (Finding of not guilty) 

ADDITIONAL CHARGE Ia Violation of the 64th .Article of War. 

Speci!ication I In that First Lieutenant Eugene 
Janz, 208th Field .Artillery Battalion, having 
received a law.t'ul COlllllland fran Lt. Colonel Ruel 
.M. Eskelsen, Field Artillery, Cand.g. 208th 
Field Artillery Battalion, to proceed at once 
to Headquarters 40th Division Artillery at Los 
Angel.es, California, did at San Diego County, 
California, on or about March 20, 1942 willful
ly disobey the same. 
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ADDITION.AL CHARGE II a Violation ·o! the 96th Article of War. 

Specifi"cation: (Finding of not guilty) 

Accused pleaded not guilty to the Charges and Specifications. He was 
found guilty of the Charge and Specification l thereunder and of Ad
ditional Charge I and its Specification, and not guilty 0£ Specifi 
cation 2 of the Charge and of Additional Charge II and its Specifi 
cation. No evidence of previous conv:i,ctions was introduced. He was 
sentenced to be dismissed the service, to forfeit all pq and allow
ances due or to becane due and to be confined at hard labor £or one · 
year. The findings and sentence were not announced. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

3. The evidence relating to the Charge and Specification l there
under shows that at about ll p.m., January 11, 1942, in response to a 
call £rom a bartender of a tavern or cafe located at 4800 Vermont 
Avenue, Los Angeles, California, members of the military police sta
tioned in Los Angeles went to the tavern and there found accused sit 
ting at a table in a booth in the rear of the place, asleep (R. ll, 
12, 19, 21, 22). He was leaning over the table with his head embowled 
within his arms. He wore an enlisted man•s shirt with two silver bars 
and the insignia "U.S." on his collar but wore no other insignia. He 
had on an o£ficer•s £i~ld cap, an enlisted man•s Field Artillery boots 
and an enlisted man•s trousers. He wore a web belt, holster and load
ed pistol (R. 12, 17). The military policemen took the pistol (R. 12) 
and talked to accused for the purpose of awakening him. Accused "was 
very slow in arousing" (R. 18). He had an odor of alcohol on his 
breath (R. 13, 18) and 1'hen awakened had di££iculty in walking (R. JJ). 
Two of the military policemen, one supporting him on each side, as
sisted him in leaving t~ building and entering a quarter ton truck 
in the street (R. 12, 18, 19). One of these military policemen testi 
fied that "if we would have let him go he would have fallen over on 
the street" (R. 13). He was taken in the truck to military police 
headquarters (R. 13, 18). En route he asked the military policemen 
to "turn right here and let me off at the Fort Worth stockyards", 
and asked "are we in Cali£ornia" (R. 13). The night was cold (R. 13, 
16, 19). The distance from the tavern to the military police head
quarters was about nine miles (R. 15). The, truck was 11 open" (R. 19). 
During the trip accused "snapped out of it a little bit" but upon 
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al:ighting had di£i'iculty 1n firi.ding the entrance to the headquarters 
and the military policemen had •to steer him 1n through the gate" 
(R. 13., 18). During the trip or later at military police headquarters 

·accused said he had "stopped off to have a few drinks" and asked nwhe:-e 
the two girls were" (R. 14, 19). Two of the military policemen 'Who 
1f8re present testified that in their opinion accused was very drunk 
(R. 14, 18). On January l2 accused told the commandant of a school 

'Where he was on duty that on the dq previous he had na drink1t and 

later had "another drink" (R. 22). · 


Accused testified in his awn behalf' but did not testify or make 

an unsworn statement at the trial concerning the incidents related 

above. 


There can be rio doubt that at the time and place alleged accused 

was dnmk while in uniform 1n a tavern., a public place., as alleged 1n 

Spec11'icat1on 1 of tba Charge. His conduct was plainly of a nature 

to bring discredit upon the military service am was violative of 

Article of War 96. 


4. The evidence as to Additio:dal Charge I and its Spec11'icat1on 
shows that on March 19., 1942., accused was a m8l!Der of the 208th Field 
Artillery-Battalion (designation later changed to 21.3th Field Artillery 
Battalion)., of ldlich Lieutenant Colonel Ruel M. Eskelsen., Field Artil 
lery, was the commanding officer (R. 23,· 26., 49). Headquarters of the 

· battalion was at El Cajon., Calitornia (R. 23). Accused was on detached 
service (n. 30) in.camnand of an anti-sabotag~ detachment at the .Rohr 
and Solar Airplane Plants at Chula Vista., California (R. 24., 52). The 
officers and men of this detachment performed their duties under super
vision of the San Diego., Calitornia subsector of the Southern California 
sector of the Western Defense.Camnand. Colonel Eskelstn had authority., 
however, to change the officers of the detachment without prior authori
zation of tba subsector., but it was the custom to notify the subsector 
'When a change was made. (R. 31., 32., 40). On March 19 Colonel Eskelsen 
advised accused to be prepared to move., possibly 'Within the next 
twenty-four hours., to a new special duty assignment at the artillecy 
headquarters of tba 4oth Division (R. 24). .Although Colonel Eskelsen 
had not received a copy (R. Zl)., the 4oth Division had on March 18 

'isoued. special orders (par. 8., s•. o. 77, 1942) as follows, 

"1st Lt Eugene Janz 0302184 FA is reld fr asgmt 

with the 208 FA Bn., is atchd unasgd to 200 FA Bn and 

detailed on SD "Idth HQ 40 Div Arty." 
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On March 20 Colonel Eskelsen learned by telephone that the division or
ders had been issued and, before receiving a copy but after securing 
approval by t.he subsector of the change in personnel (R. 24, 27), dis
patched 2nd Lieutenant Sam Long, 208th (213th) Field Artillery Bat
talion· (R. 24, 35) to Chula Vista with instructions that he was to re
lieve accused and that "Lieutenant Janz was to report back in the vehicle 
that had taken Lieutenant Long" (R. 24, 25). Lieutenant Long arrived 
by motor vehicle at Chula Vista at about 3:30 p.m., found accused and 
repeated the instructions to him (R. 35). Accused asked if Lieutenant 
Long had written orders nsending him up to Los Angeles", and upon re
ceiving a negative answer stated that he would not leave until he re
ceived such written orders (R. 35, 53). He .further requested Lieuten
ant Long to reduce the orders conveyed to writing. Lieutenant Long re
fused (R. 53, 55). Thereupon accused suggested that Lieutenant Long 
"just wait and possibly written orders" would be received later (R. 35) ~ 
About 5 :30 p.m., accused left the airplane plant 'Where he and Lieutenant 
Long had conversed. Accused returned at about 7 p.m., but no written 
orders had then been received (R. 36, 53). Thereupon Lieutenant Long 
or accused put in a telephone call for Colonel Eskelsen. Over the 
telephone accused inquired of Colonel Eskelsen whether written orders 
had been received. The reply was negative (R. 25, 55). Accused then 
said in substance, •rriell in as nw.ch as these written orders have not 
been received I am not going, I am sorry but I am not going to go"
(R. 25). Colonel Eskelsen advised accused of the paragraph a.nd number 
of the division special orders which Colonel Eskelsen had just received, 
and told accused "that he better get up there unless he wanted to get 
in trouble" (R. 25, 29), but accused insisted upon having TJritten orders. 
Colonel Eskelsen then told him to send Lieutenant Long a.nd the vehicle 
back to battalion headquarters (R. 25, 55). Lieutenant Long returned 
to El Cajon (R. 36). 

Later in the evening Colonel Eskelsen del4-vered to Lieutenant Long 
a letter (R. 25) as follows: 

"HEADQUARTERS 
208th Field Artillery Battalion 

El Cajon, California 
March 20, 1942. 

Subject: Special Duty 

To: 1st Lt. Eugene Janz· 

In accordance with Special Order No. 77, Para
graph 8, Headquarters 40th Infantry Division and San 
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Pedro Subsector, dated March 18, 1942, Lt. Janz is 
directed to proceed at once to Headquarters 4oth 
Division Artillery, Los Angeles, California. Upon 
arrival he will report to the Canmanding General 
Headquarters 4oth Di.vision Artilleey !or duty. 
Government transportation will be furnished. 

By ORDER OF COL ESKELSEN 

RUEL M. ESKELSEN 
Lt. Col. 208th FA Bn 
Camnanding", 

and instructed Lieutenant Long to dellver the letter, together with a 
copy o! the division order, to accused {R. 25). Lieutenant Long re
turne4 to Chula Vista, arriving about midnight, March 2~21 {R. 36), 
and located accused at a place where he and his w:ii'e were st¢ng. 
The letter and a copy o! the order were delivered to accused at about 
l a.m., March 21 {R. 36, 56). Lieutenant Long stated to accused in 
substance that he "was to proceed immediately that night, by the trans
portation provided, to Los Angeles to be on hand £or business the fol
lowing dey-", and that accused was to instruct the driver of the motor 
vehicle to remain in Los Angeles the rest o! the night and return at 
his convenience {R. 37, 58). Lieutenant Long also stated to accused 
that the driver and a vehicle "would be available for him at the de
tachment quarters" {R. 38). The driver was not present at this time 
(R. 40, 47) and Lieutenant Long took the vehicle to the guard detach
ment in Chula Vista and left it there {R. 47). Accused called the 
driver at about 9130 or 10 a.m., the next morning {R. 41, 44) and. 
ai'ter stopping at a bank (R. 42), left Chula Vista, with his wife, at 
about 11 a.m., or 12 m., Saturdq, March 2l (R•. 37, 41, 56). He re
ported for duty at Headquarters 4oth Division Artillery in Los Angeles 
at 4135 p.m., SUnday,· March 22 {R. 33, 58). The distance between the 
two points.was f'ran 130 to 135 miles (R. 48). 

Accused testified that on the ai'ternoon o! March 20 when Lieuten
ant Long transmitted to him the verbal instructions o! Colonel Eskelsen 
to proceed to Los Angeles and. 'When, a little later in the d~1 Colonel 
Eskelsen gave him similar instructions over the telephone, accused re
quested written verification o! the instructions for the reason that 
he had found from experience that "verbal orders were not alwqs the 
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exact ofders that should have been given" (R. 53., 55). Specifically., 
about March 3, 1942, accused had attempted to secure a physical ex
amination at a station hospital without first presenting to the hos
pital a written communication from the camna.nding officer of his or
ganization and., a.s a result, his actions had been questioned by the 
hospital authorities- and he had been considerably 1nc·onvenienced 
(R. 54., 56). When the written division orders for his transfer were 
received he noted that they were dated March 18. He asked Lieutenant 
Long (R. 56) "if he had the driver a.nd the beep out there., he didn't. 
I had everything pa.eked and ready to go., I said if he would tell the 
driver to come early in the morning I would go to Los Angeles then". 
The driver came to accused•s quarters the following morning at about 
8130 and accused loaded his effects in the car but del~d his de
parture until he could cash a check at a local bank and thus procure 
needed funds for use by- his wife. He started for Los Angeles a few 
minutes after 10 a.m. (R. 57) and arrived in Glendale (a part of the 
Los Angeles area) at about 7 p.m. (R. 59) In Glendale he went to the 
bane of friends through "Whan he hoped "to make arrangements for some 
place for my vd.fe to steytt (R. 57). He reported to Headquarters 40th 
Division Artilleey on the .following day., Sunday., at about 4135 p.m., 
believing he would not be expected earlier (R. 60). In view of the 
delq in transmission of the division orders and his experience on a 
previous occasion in reporting for duty at Camp San Luis Obispo., 
Cali.f ornia., at a time earlier than was expected of him., "I was almost 
certain nothing would be done until Monday morning and I was almost 
certain that I would not be expected. When I did report in it was as 
I expected." .The officer to 'Whom he reported at Headquarters 40th 
Division Artillery remarked., 11You are laten and accused replied "No 
sir" (R. 61). · · 

5. The Spe°cification., Additional Charge I, alleges willful dis
obedience by accused of an order by Lieutenant Colonel Eskelsen to 
proceed at once to Headquarters 40th Division Artillery at Los Angeles., 
California. Violation of the orders issued by headquarters of the 40th 
Division placing accused on special duty with Headquarters 40th Division 
Artillery is not charged. The allegation of the Specification conforms 
to the wording of the written order conveyed by Colonel Eskelsen in 
letter form and it must be assumed that the charges allege disobedience 
of this written order. The circumstances in evidence leave no doubt 
that Colonel Eskelsen accepted as well taken the protest of accused 
concerning the f.ozm of the previous oral orders or instructions and 
that in !act Colonel Eskelsen., with the knowledge of all concerned., 
withdrew these oral orders. 
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As the battalion commander Colonel Eskelsen was authorized to re
lieve accused from duty with the anti-sabotage detachment, but he was 
without authority to assign accused to special duty with another unit, 
that is, with Headquarters 4oth Division Artillery. This assigrunent 
was a £unction lVhich was properly exercised by the division canmander 
(par. 16, AR 60.5-145, Mar. 6, 1940; W.D.Circular No. 30, Feb. 2, 1942, 
as changed by sec. I, V{.D.Circula.r No. 35, Feb. 4, 1942, and sec. I, 
W.D.Circular No. 43, Feb. 12, 1942). The journey directed by Colonel 
Eskel~en was not to be performed in furtherance of duties o£ the bat
talion which that officer commanded and he did not have authority to 
issue any order for accused• s travel to his new place o£ duty 
(AR 605-180, June 24, 1938; sec. I, W.D.Circular No. 147, 1941, and 

sec. IV, Vf.D.Circular No. 187, 1941). It is presumed that Colonel 


·Eskelsen knew the limitations of his own authority in this respect. 

From the circumstances and the language o£ the letter it is apparent 
that the order was intended only as indicating the time of performance 
o£ the division order in accordance with applicable regulations and as 
authorizing the use of Government transportation. 

Exact dates and hours of departure and arrival were not specified 
in the letter relating to the travel. · Lieutenant Long told accused 
that he was to proceed "immediately that night" but Lieutenant Long 
had no power by virtue of his own official position to give such in
structions and there is no evidence that the instructions emanated 
from Colonel Eskelsen. In a:ny case, accused was entitled to rely on 
the written communication rather than on oral instructions. The let 
ter directed him to "proceed at once". Inasmuch as Colonel Eskelsen•s 
·authority in the premises was limited as indicated above his specific 
direction was valid only insofar as it required canpliance with the 
rule stated in Arrrly' Regulations that: 

•'When an officer is ordered without troops £ran one 
post o£ duty to another, he will proceed without unneces
sary delq except -where -orders direct performance of. travel 
on a specific date." (Par. l,! (1), AR 605-180, June 24, 1938) 

Did accused proceed without unnecessary delay? 

It would have been physically possible £or accused to have reached 
his new place o£ duty early on Saturdq,. March 21. Instead, he report
ed at Headquarters 40th Division Artillery at 4135 p ..m., Sundq, March 
22. His testimoey that the additional· time was reasonably required in 
attending to his personal affairs is not contradicted. His attitude 
toward the orally expressed wishes of his battalion commam.er was not 
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commendable, but he was justified in availing himself of the flexi
bility of the governing regulations. In the l'ight of these reg
ulations and the custom of the service in such cases, the Boa.rd of 
Review is not convinced that the time consumed by accused was un
reasonably excessive or that he failed to proceed to his new place 
of duty 11without unnecessary delay". Neither disobedience of nor 
.t:ailure to obey the order is established beyond reasonable doubt. 

6. War Department records show that accused was 32 years of 
age at the time of the commission of his offense. He was an enlisted 
man of the National Guard of Oklahoma from May, 1925, to September, 
1928, and from May, 1931., to June., 1934.. He entered the Naval Academy 
on September 1, 1928., and resigned on January Jl, 19.31, on account of 
deficiency in studies. He was graduated in 19.33 from the University 
of Oklahoma with a degree of Bachelor of Science. On January 31, 
1933, he wa..s commissioned a second lieutenant, Field .Artillery Re
serve (Army of the United States), and on September 20., 1938., was 
pranoted to first lieutenant., Field Artillery Reserve. From May 15., 
1939., to September JO, 1939., he was on active duty with the Civilian 
Conservation Corps and thereafter was employed in a civilian status 
with the Civilian Conservation Corps until about November 7., 1941. 
He entered upon active duty with the Army on December 26, 1941. 

The 11ar Department records contain a report by the Federal Bureau 
of Investigation to the effect that accused was 

.!• · Arrested in Oklahoma City, Oklahoma., on August J., 
19.33, upon charges of vagrancy and for investigation and 
released on bond; 

!?_. Convicted in a police court of Oklahoma City., 

Oklahoma., on April JO., 1936., upon charges of carrying a 

concealed weapon and fined $20; and 


.£• Convicted at Greensburg, Pennsylvania., on 
December ll., 1939., of violation of the Unifonn Firearms 
Act., sentenced to pay the costs of prosecution and placed 
on probation for six months. 

Following an investigation by War Department agencies 'While accused was 
employed with the Civilian Conservation Corps., the War Department 
directed., on August 14., 1941, that no further action be taken concern
ing this police record of accused. 
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7. By letter to The Adjutant GeneraJ. dated March .'.31, 1942, ac
cused withdrew a resignation as an officer of the Arnzy-'which he had 
submitted on 11a.rch 28, 1942 •. 

8. The sentence is. legally authorized and dismissaJ. is warrant
ed for the offense of drunkenness of which accused was properly found 
guilty. Imposition of confinement and fori'eitures for this offense 
is not warranted under the circumstances proved. 

9. The court was legally constituted. No errors injuriously af
fecting the substantiaJ. rights of accused were camnitted at the triaJ.. 
The Board of Review is of the opinion that the record of trial is 
legally sufficient to support the findings of guilty of the Charge and 
Specification l ~reunder, legally insufficient to support the find
ings of guilty of Additional Charge I and its Specification, and legaJ.
ly sufficient to support the sentence and to warrant confirmation of 
so much of the sentence as involves dismissal only. Dismissal is au
thorized upon conviction of violation of Article of War 96. 
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WAR DEPARTMENT 
Services or Supply . 

In the Office of The Judge Advocate General. (151) 
'Washington, D.c. 

SPJGH 
CM 221307 

MA'I 21 1941 
v" 

U N I T E D · S T A. T E S 	 ) PANAMA CANAL DEPARTllENT 

) 


v. 	 ) Trial by G~C.M., convened at 

) France Field, Canal Zone, March 


Private ROBERT W. STOL ) 13, 1942. Dishonorable dis-· 

.WORTHY 	 (6980100), 51st ) charee and c on£inement for five 
Pursuit Squadron, 32nd ) (5) years. Disciplinary Bar
Pursuit Group, Air Corps. ) racks. 

OP'INION of the BOARD OF REVIEW 
HILL, CRESSON and HALE, Judge Advocates. 

1. The record or trial in the case of the soldier named above, 

having been examined in the Office of The Judge Advocate General and 

there round legally insufficient to support the findings .and sen

tence in part, has been exarn.ined by the Board of Review, and the 

Board submits this, its opinion, to The Judge Advocate General. 


2, The accused was 'tried upon the following Charges and Speci
fications t ·• · · · · 


CHARGE It Violation of the 93rd Article of :War• 

·Specirication 1: In that Private Robert"· Stolworthy, 

51st Pursuit Squadron, 32nd Pursuit Group, did at 

Santiago, R. de P., on or about November 2, 1941, 

.feloniously take, steal and carry away Ninety ·dol-. 

lars ($90.00)·1n United States currency, the prop

erty o.f Te.chnical Sergeant John A. Harmon. 


Specification 2: In that Private Robert W. Stolworthy, 

Slst Pursuit Squadron, 32nd Pursuit ~roup, did, at 

Santiago~ Republic or Pana.ma, on or about November 




(lS2) 

2, 1941, feloniously embezzle by fraudulently ~on
.. 	 verting to his Offll use Ninety dollars ($90.00) in 

United States currency,. the property or Technical 
Sergeant John A. Harmon, taken from said Sergeant 
Harmon while he was asleep by said Private Stol
worthy into his custody for safekeeping for said 
Sergeant Harmon to.be returned to the latter when 
he a"lfak~ed. 

CHARGE II1 Violation 0£ the 58th Article of War. 
Specifications In that Private Robert w. Stolworthy, 


51st Pursuit Squadron, 32nd Pursuit Group, did, 

at Rio Hato, R. de P., on or about November 4, 


.1941, desert the service· of the United States 
and did remain absent in desertion until he was 
apprehended a.t Santiago, R. de P • ./ on ,or 'a.bout 
February 5, 1942. · · · ·... '·· 

The accused pleaded not guilty to all Charges and Specifications. 
He was round not guilty or·charge I, Specification l, guilty or 
Ch!lrge I, Specification 2, and o! Charge II and its Specification. 
He was sentenced to dishonorable discharge, total forfeitures, and 
confinement at hard labor £or .t:ive years. The reviewing authority 
approved the sentence and ordered its execution, but.suspended the 
dishonorable discharge, and designated.the United States Disciplinary 
Barracks, Fort Leavenworth, Kansas, astthe place o! confinement. The 
sentence was published in General Court-Martial Orders No. 46, Head
quarters Panama. Canal Department, April 17, 1942. 

' 3. The only question requiring consideration is whether the 
re.cord of trial is legally sufficient ·to support the finding or 
guilty of.Charge I, Specification 2. 

4. The· only evidence received upon 'the trial was that or the 
prosecution. On Sunday morning, November 2, 1941, Technical Ser
geant .Harmon met Staff Sergeant Hughes on a street in Santiago, 
Panama. They had a few drinks together, and then went to the room 
of Hughes• in the Campana Hotel, where they met the accused and 
Corporal Stickle, Privates Powell and Tackett. After they had a 
.rew. more drinks, Sergeant Harmon lay down and went to sleep (R. 5, 
9, 12). He had previously displayed and then had $90 in bills in 
his possession., but when he B.W9ke. the ·money was gone. Somewhat 
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later the accused had $90, which he said belonged to Harmon, in 
his possession, counted it in the presence of others, and stated 
that he was going to give. it back to Harmon. The proof does not 
show how it came into the possession of the accused. There had 
been some discussion as to what should be done 1ti.th Harmon's money 
when they left him in the room•. The accused volunteered to take 
it for safekeeping. Corporal Stickle alone of the five men in the 
room when the money was counted, stated that he saw someone take 
the money from Harm.on but did not remember who did it. None of 
the others saw anyone take the money from Harmon. The accused left 
the room to eat and absented himself without leave. When Harmon 
awoke and found the money gone, his companions searched unsuccess
fully for the accused. No part of tli.e $90 has been returned to 
Harmon (R. .5-1.5). . . 

,5. The 1:a.nual for Courts-Martial, 1928-, paragraph 149 ,!!, 
states as to embezzlement - · 

"Embezzlement is the fraudulent appropriation of 
property by a person to whom it has been in~rusted or 
into whose hands it has lawfully come. (~ v. ~, 
l6o u. s. 268.) 

11The gist of the offense is a breach of trust. 
The trust is one arising from some fiduciary relation
ship existing between the owner and the person con
verting the property, and sprine;ing from an agreement, 
expressed or implied, or arising by operation of law. 
The offense exists only where the property has been 
taken or received by virtue of such .relationship." 

The Supreme Court of the United States, in l!oore v. 
United States (16o U.S. 268) held that - 

"Embezzlement is the fraudulent appropriation of 
property by a person to whom it has been entrusted, or 
into whose hands it has lawfully come; and it differs 
from larceny in the fact that. the original takine 9f 
the property was lawful, or with the consent of the 
owner, while, in larceny, the felonious.intent.must 
have existed at the time of the taking. 11 
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+he record does not establish how the $90 came into 

the possession of the accused. It is not shovm that the noney 

cane lawf'nlly into the possession of the accused, nor that Ser

geant Harmon entrusted his money to the accused or to anyone 

else. There is no fiduciary relationship or agreement shown to 

r.ave existed between the &.mer of "!?he money and the accused. 


6. In the opinion of the Board of Tievien1 the record fails 

to establish that the ~oney came into the possessjon of accused 

lavd."ully, or viith the consent of the owner, or .that any fiduciary 

relationship was created between accused and Harmon. It follows 


'that proof fails to support the alleeation of embezzlement. 

The maximum authorized punis!'unent under the Specification, 

Charge II (desertion terrdnated by apprehension), in this case, is 

dishonorable clischarr;e, forfe:iture of all pay and allowances due or 

to become due, and confinement for two and one-half years. 


7 • For the reasons stated, the Board of Review is of the opinion · 
that the record or trial is legally insufficient to support the find
ings of guilty of Specification 2, Charge I, and of Charge I, and 
lecally sufficient to support only so much of the sentence as involves 
dishonorable discharge·, forfeiture- of all pay and allo1'1ances due or to 
becone due, ~nd confinement at hard labor for two and one-half years. 

~:r'lq ' Judge Advocate. 

h£sMc:b~/, Judge Advocate. 

~@ l ~ , Ju~ge Advocate. 
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"ffAR DEPART1:ENT 
services of Supply 

In the Office o£ The Judge Advocate General 
Yiashington, D. c•. (lSS) 

SPJGK 
Chl 221.3.36 

UNITED STATES 	 ) TRmIDAD BASE COMMAND 
) 

v. 	 ) Trial by G. c. M., convened at 
) Fort Read, Trinidad, B. W. -I., 

Private ARVIL TUCKER ) March l8 and 19, 1942. Tucker, 
(708.3525), and Private ) Dishonorable discharge (sus
RONALD R. CLARK (7082717), ) pended) and confinement for two 
both oi' Canpany M, JJrd ) (2) years. Clarks Dishonorable 
Infantry. ) discharge (suspended) and con

) fineioont for one (1) year. 
) Fort Read, Trinidad, B. W. I. 

OPINION o£ the BOARD OF REVIEW' 

HOOV-.im, RITER and VAN BENSCHOTEN, Judge Advocates. 


1. The record of trial in the case or the soldiers named above 
has been examined in the Office or The Judge Advocate General and 
there found legally insufficient to support the findings and sen
tences. The record has now been examined by the Board o£ Review 
and the Board submits this, its opinion, to The Judge Advocate Gen
eral. · 

2. Accused were jointly tried, with their consent (R. 3), upon 
.separate charges. · 

.Accused Clark was tried upon the i'ollowing Charge and Specii'i 
cation1 

CHARGE, Violation o£ the 94th Article o£ War. 

Specii'icationa In that Private Ronald R. Clark, 
Canpany "Ml', JJd Infantry, Fort Read, Trinidad, 
B.W.I., did, at Trinidad, B.W.I., on or about 
February 13, 1942, knowingly _and willfully ap
ply to his own use, · United States Government 
one and one haJ.f (li) ton Chevrolet truck No. 
3208.34, model 1941, ·or the value o£ or about 
Cll75.0.3, property of the United States, fur
nished and intended for the military service 
thereof. 
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Accused Tucker was tried upon the following Charges and Speci
fications: 

CHARGE ! : Violation of the 83rd Article of War. 

Specification: In that Private Arvil Tucker, 
Company "LI", JJd Infantry, Fort Read, Trinidad, 
B.Yi.I., did, at Trinidad, B.'ii.I., on or about 
February 13, 1942, through neglect suffer a one 
and one hai.f (l!) ton Chevrolet truck No. 320833, 
model 1941, of the value of or about $1175.03, 
military property belonging to the United States, 
to be damaged by turning over and burning• 

. 
CHARGE II: Violation of the 94th Article o£ \'lar. 

Specification: In that Private Arvil Tucker, 
Company 111i11 ; 33d Infantry, Fort Read, Trinidad, 
B.w.r., did, at Trinidad, :mu, on or about 
February 13, 1942, know.i.ngly and willfully ap-. 
ply to his own use, United States Government 
one and one half (l!) ton Chevrolet truck No. 
320833, model 1941, of the value o£ about 
i1175.03, property of the United States, fur
nished and intended for the military service 
thereof. 

Each pleaded not guilty to and was found guilty o£ the Charges and 
Specifications pertaining to him. No evidence of previous convictions 
was introduced. Each was sentenced to dishonorable discharge, for
feiture o£ all pay and allowances due or to become due, and confine
ment at hard labor, Clark for one year and Tucker. for two years. The 
review.i.ng authority approved the sentences and directed their ex
ecution, but in each case suspended the execution of the dishonorable 
discharge and designated Fort Read,· .Trinidad, British West Indies, as 
the place o£ confinement. The proceedings were published in General 
Court-llartial Orders No. 25 (Clark} and No. 24 (Tucker), Headquarters 
Trinidad Base ~ommand, April 15, 1942. 

3. The evidence shows that on February 13, 1942, each accused 
was the regularly assigned driver of· a Chevrolet truck, property of 
the United States, furnished and intended for the military service, 
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value about ~1175.03, and maintained in the motor truck pool of 
Company 1:, 33rd Infantry, Fort Read, Trinidad, British 1,Jest Indies. 
The truck of which accused Clark was driver was numbered 320834 and 
the truck of v.hich accused Tucker Vlas driver was m.nnbered 320833 
(R. 9, 13, 23). 

At about 11:40 a.m., February 13, the two accused drove their 
trucks to a gasoline station on the military reservation for refuel
ing. Tucker was alone in his truck and Clark was accompanied by 
Private David I..iurray, Company I1:, 33rd Infantry. As the two trucks 
reached the :i.nnnediate vicinity of the gasoline station the truck 
driven by Tucker stalled and Clark, using his truck for the purpose, 
undertook to push the stalled vehicle in order to get the motor 
started. This movement took both trucks a short distance beyond the 
gasoline ·station. 'l'he motor of the stalled truck started and the 
driver was about to turn around when the motor stopped again, where
upon Clark again used his truck to start it. 111l.en the motor started 
this time Tucker continued along the roadway and Clru:-k followed in 
his truck to give further aid if needed. Tucker's tru.ck stalled sev
eral ti.mes more as they proceeded and Clark assisted Tucker in the · 
same ,·,ay each time it stalled. In the meantime the trucks had reached 
a highway leading from the military reservation and after they traveled 
along this highway for some distance Tucker stopped his truck 'Vd.th 
the motor rapidly runninz in what appeared to be a satisfactory man
ner. The truck driven by Clark then passed and took the lead (... 9). · 

Both trucks 1iroceeded at about 30 or 35 miles per hour 11 looking 
for a place to tu~ around in". Clark sud.denly slowed down or stopped 
quickly at a point about three miles frcrr, the boundary of the reser
vation (R. '-1, 34). ?he vehicle drivea ::>j' Tucker, followine Lehind, 
struck the richt rear wheel of Clark 1s true!! and turned over (rt. 9-12, 
42-44), caught fire and was burned to such an extent that it became a 
total loss (R. 15). Private IJurray, the only eyewitness -v..no testified, 
stated that he did not knov, v:hether Clark II sigialled for a turn or 
notn (R. 42). The highway vras straight but narrow (21 feet in width), 
wet and slippery (R. 19, 23, 34). It r.as not sufficiently w.ide to 
permit ready turns. Officers testified that they had driven along it 
in the direction in vhlch accused traveled but did not find a place 
convenient fer tU!'ning until they had gone beyond the scene of the 
collision (R. 24, 34). 

Jnder stan~ing instructions effective within the motor pool no 
vehicle was permitted to leave the military reservation vdthout 
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permission (R. 22, 2J). Accused did not have such permission (R. 31). 
The driving rules effective in the pool did not permit drivers to use 
trucks to push stalled vehicles unless "it is necessary, and if it is, 
the mechanics should do the pushing" (R. 14). Standing instructions 
required truck drivers to keep their gas tanks filled at all times 
and drivers were permitted to take the trucks to be gassed without 
obtaining special permission to do so (R. 28, 29, 46). Eight or nine 
trucks in the pool had been inspected at ll a.m., February lJ, and 
insofar as the gauges showed all gas tanks were 'found to be full 
(R. JO). 

The two trucks left the military reservation by a road which was 
not extensively used but which cormected with the highw~ on which 
the collision occurred (R. 37-40). The point at 'Which they left the 
military reservation was not marked by a sign and there was no gate 
or military police station there (R. 9, 19). An investigating of
ficer testified that Clark, in a sworn statement, in describing the 
route traveled by the two trucks, said "in that wa:y we missed the 
M. P. Gate" (R. 38). 

Accused did not testify or make unsworn statements. 

4. The evidence thus shows that at the place and time alleged. 
in the Specifications charging misapplication of the two trucks, in 
violation of Article of War 94, accused drove their trucks some three 
miles beyond the military reservation where they were stationed, that 
thereupon they collided and that as a result of the collision Tucker's 
truck was destrbyed. The taking of the trucks beyond the boundaries 
of the reservation without specific authority was violative of stand
ing instructions and was unauthorized. It is proved without con
tradiction, however, that the trucks were first driven for the legiti 
mate purpose of securing gasoline and, later, for the purpose of start 
ing the engine 'in Tucker's truck and for the purpose of keeping it in 
operation. The use of Clark I s truck to push and put in motion the 
other truck may also have been inconsistent with existing instructions 
but it was not without reasonable justification under the circumstances. 
There is nothing in the record of trial Vlhich directly shows that 
either accused drove his truck from the military reservation for the 
purpose of devoting it to his ovm use for pleasure or other personal 
benefit. Heither does the evidence establish facts fran which such 
improper purpose ma:y reasonably be inferred. The gravamen of the 
offense of misapplication as charged is the devotion of Government 
property to an unauthorized purpose 'Which purpose is "for the party•s 
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own use or benefit" (par. l50i, M.C.M:). The evidence is legally in

sufficient to support the findings of guilty of misapplication under 

the Charge and Specification pertaining to accused Clark and the find

ings of guilty of misapplication under Charge II: and its Specification 

pertaining to accused Tucker. · 


5. As to Charge I and its Specification relating to accu.sed Tucker, 
alleging that through neglect he suffered the truck described to be 
damaged, in violation of Artic+e of Vfar 83., the evidence shows only 
that Tucker's truck collided "I'dth the vehicle driven by Clark when the 
latter vehicle suddenly slowed down or stopped. It does not appear 
from the evidence that either truckwas traveling at an excessive 
speed, .that accused was heedlessly close to Clark•s vehicle, that 
accused was inattentive,. that he failed properly to use his brakes 
or that in aey- other manner he was guilty of negligence. Insofar· as 
appears the collision may have been due wholly to the fault of Clark 

. or to mechanical failures or other factors not·within the control of 
accused Tucker. '.!here is no substantial evidence of aey- omission by 
accused "to take such measures as were appropriate under the circum
stances to prevent a probable loss., damage., etc." (Par. 143, M.C.M.) 
It is clear that Tucker drove his truck on the highway in technical 
disregard of standing instructions but the collision and damage ,vere 
only the ranote and not the proximate result of such violation of 
orders. 

. Negligence by Tucker in the operation of his truck may not be 

presumed. The special rule stated in paragraph 144£ of the Manual 

for Courts-Martial permitting a presumption of negligence in the in

jury or loss of property issued to an accused is limited to the par

ticular class of property described in the rule and may not with 

legal propriety be extended to establish criminality "I'd.th respect to 

property received axd possessed by an accused under other and basical

ly divergent circumstances as in the present case. 


'lhe evidence is legally insufficient to support the findings of 

guilty of Charge I and its Specification pertaining to accused Tucker • 


. 6. For the reasons stated the Board of Review is of the opinion 

that the record of trial is legal.Ji insufficient to supp9rt the find

ings of guilty .and the sentencet3. 


----,rlfl-:.==;.......:....;._~-----' Judge Advocate. 

____,(""On I.e a:_v_e_.) ,______ _______ Judge Advocate. 
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WAR DEPART'.:JENT 
Anrry Service Forces 

In the Office of The Judge Advocate General 
Washington, n.c. 

SPJGN 
CM 221426 

rt,t;: S 1943 

) NINTH SERVICE COM;,fAND 
U N I T E D S T A T ~ S ) AP~'iY SERVICE FORCES 

) 
v. ) Trial by G.C.M., convened at 

) Fort H~achuca, Arizona, January 
Corporal iHLLIAH E. SHANNON I 18 and 19, 1943. · Dishonorable ' 
(35201740), Company E, ) discharge and confinement for 
368th Infantry. ) lif'e. Penitentiary. 

F.EVm'l by the BOARD OF REVIEW 

CF:ESSON, LIPSCOL:S and SLEEPER, Judge Advocates 


1. '.1.'he record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Specifi 
cation:· 

CHA.ROE : Violation of the 92nd Article of 1iar. 

Specification: In that Corporal William E. 5hannon, 
Company E, 368th Infantry did, at Desert,-Calif' 
omia, on or about February 9, 1942, with malice 
af'orethought, willfully, deliberately, feloniously, 
unlawfully and with premeditation kill one Sergeant 
Earl W. 1.:artin, a human being, by shooting him with 
a rifle. 
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He had been previously tried upon the same Charge an~ Specification by 
a General Court-::Jartial, found guilty of both, and sentenced to be 
hanged by the neck until dead. 'l'he sentence was disapproved and a re
hearing before another court ordered. Upon such rehearing, he pleaded 
not guilty to and was found guilty of the Charge and Specification. No 
evidence of previous convictions was introduced. He was sentenced to 
be dishonorably discharged the service, to forfeit all pay and allow
ances'due or to become due, and to be confined at hard labor for the 
term of his natural life. 'l'he reviewing authority approved the sen
tence, designated the Federal Penitentiary, Leavenworth, Kansas,, as 
the place of confinement, and forwarded the record of trial for action 
under Article of 1iar 5~. 

3. The evidence for the prosecution shows that, £ran-about the 
first of February, 1942, until he was shot to death on the ninth dq 
or the same month, Sergeant Martin was the ranking noncomnissioned 
officer in charge of a permanent guard detachment of thirteen.enlisted 
men belonging to Company E, 368th Infantry, quartered in two boxcars 
spotted on a railroad siding, at Desert, California. The only other 
noncormnissioned officer with the detachment was the accused, who kept 
the guard roster, and customarily detailed, posted and relieved the. 
sentinels, and furnished them with ammunition when they went bn guard. 
Members of the detachment were armed, and. had anmn.mition in their 
possession, but, with the exception of the deceased, none ot them 
customarily kept their rifles loaded (R. 33, 35, 48-49, 61-63, 66, 
7.6, 85, 89). 

On the afternoon of February 8, the·accused, the deceased 
and the detachment cook went by rail to Las Vegas, Nevada. There they 
separated. At about 11:30 that night, the cook joined the noncommissioned 
officers at the railroad yards, in the caboose of a freight train which 
departed for Desert shortly thereafter. According to the cook•s testimony: 

"while the train was in the yard. they had a couple 
or fights, Sergeant Martin was trying to take Shannon 
home, he said he wasn•t going, they were arguing and 
Sergeant :V1artin told him he would take .his razor and. 
cut his throat. * -;:- * he told him he would take him 
home or kill him, and the man in the caboose told him 
to shut up. .1.'hey had a couple of fights and broke out 
a window in the caboose." 
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After the cook had stopped the fights., the three soldiers fell asleep. 

They were ~:wakened at Desert., where they got off the train. 'I'here was 

no further altercation between the accused and the deceased at this 

time. When the deceased reached his bunk., he remarked that he and 

the accused "had a fight and he didn't know if he messed up the other 

fellow or not" (R. 19-21., 26-Z?). 


At 6 o'clock the next mo:rning., a private., who had been on 
guard since midnight., woke the accused to tell him the time had arrived 
for the posting of the next,relief. -1'iltlle the accused was getting up., 
two other members of the guard came in., and the soldiers who had been 
sleeping in the car with the accused., "began to raise up• in their bunks. 
Then, one of these latter testified., nwe looked at Corporal Shannon., and 
he had a black eye and someone asked him where he got the black eye., and 
he replied*** Sergeant Earl Martin give me a black eye last night in 
Las Vegas*** 1! am going to fix him this morning•• (R. 37-38). "'This 
morning'", the accused continued., "'we are_going to eat cream of wheat, 
and I am going to eat the cream and he is going to eat the wheat"' (R. 39). 

There were seven or eight soldiers in the car at the time., only 
one or two of whom were· still asleep. Practically every one who was awake 
"didn't do anything but raise up and tell him., 'Don't go over there., don•t 

· go•. * * * and one of them said., 'You won•t kill Sergeant Martin• 1 and he 
(the accused) said 'Yes, I am going to kill him this morning••. After 
the accused loaded his gun., •he didn't do anything but walk out of the 
door• and over to the kitchen car where the deceased was sleeping (R. 39
44). . 

' .
Still carrying his rifle, the accused entered this car through· 


the door in the center of its south wall., and turned west past the stove 

( about 2l feet by 2; feet in dimension) to Ydthin four feet of the lower 

b\U'lk in the southwest corner., occupied by the deceased. -As the accu~ed 

entered, he called the deceased by name. The qece~sed awoke, responded 

by calling the, accused by name, reached ·for his ri.le which was leaning 

against the wall beside his bunk., threw one leg out of bed., and was al 

most sitting up., when the accused conunenced firing., holding his gun 

across the middle of his body., pointed at the deceased. A lull, not 

over a second, followed the first shot; then the accused fired seven 

more., in rapid succession., exhausting his eight-round clip of ammunition 

(R. 53-58., 73-75). 
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There was a lamp, turned low, beside the dawn-lit window 
of the car.- Private Reg~ald Shepherd, Company E, 368th Infantry, 
from his upper bunk in the northwest corner, opposite the deceased•s, 
having been awakened by the accused calling the deceased, s name, saw 
the accused when he first came into the car. It was not unusual for 
him to come in at that time with his rifle, £or if any of the privates 
who slept there were going on·guard, the accused, who was corporal of 
the guard, would get them up, and he generally carried his rifle with 
him when he posted the guard. The other two occupants of the kitchen 
car, Private 1st Class Robert L•. Barrow, the cook, who slept below 
Shepherd, and Private Gaither F. Smith, both of Company E, 368th Infantry, 
who slept above the deceased, were awakened by the shooting (R. 22, 54-55, 
61, 64, 83-8.4., 86). . 

As soon as it was over, the·a.ccused, turning on his heel with
out uttering a word, walked slowly out o£ the car•. The deceased, groaning 
and bleeding, lay in the narrow aisle ljetween the bunks. He asked the 
others to move him, but they thought, because he was shot, they were 
not nsupposed to touch him11. He managed, somehow, to pull himself up 
o~ to the cook's bunk, which w~s opposite his. There one of the men 
put a blanket over him; and, in a little while, he died (R. 25, 31, 
58-59, 88). · 

A medical officer who examined the body of the deceased, about 
three hours after his death, found sixteen bullet wounds of exit or en-· 
trance. A part of the small bowel, about eight inches in length., was 
protruding from an.opening in the left lower quadrant of the body, and 
there were numerous bone fractures. One bullet or fragment severed the 
mesentary arteries, causing a copious abdominal hemorrhage, the shock 
from 'Ylhich was the immediate cause .of death (R. 10) • 

'£his same medical officer examined the accused shortly a.f'ter 

nine o'clock on the morning or the shooting, and found him sober and 

in full possession or his faculties (R. 7). 


· 4. The evidence £or the defense ·consists of ·thetastimony of Private 
· Shepherd, who had testified for the prosecution, and "!'as recalled by the 
defense; and of the sworn testimony or the accused himself, adduced after 
be had been fully advised of his rights in' open court. Private Shepherd• s 
testimony as a defense witness.did not add to or detract from a:ny of the 
evidence previously adduced from him as a witness for the prosecution 
(R. 106-109). 
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'.l'he accused testified that when he was first awakened on the 
morning of the shooting, he stated to Private '\ialker that the deceased 
had hit him in the eye. '.l'hen, he testified: 

9 * **He asked me what I was going to do about it 
and I told him that Sergeant :fartin was a good boy 
and that we would get-together that morning at 
breakfast and talk it over. I then got my rifle 
and went out to the door and across the track, 
where the guard I had sent out had been posted. I 
left there and went directly to car Number One. As 
I got to the door I took my right hand and pulled 
myself up in it, and at the same time I hollered, 
•sergeant Martin.• As I went in the door, past the 
stove, I saw Sergeant Martin grab a rifle up, with 
his left hand, and, at the same time, with his right 
hand, try to knock the safety off. I then backed up 
until I backed into the stove, which was on my left. 
At that time I heard the click of the rifle, and I 
opened fire, in self defense of niyself. Finally the 
clip jumped out of rrry rifle, after the clip jumped 
out of my rifle, I turned and ran around the stove, 
out of the door, and across to the telegraph office. 
There I called my company commander and told him to 

· send a 	doctor down; that Sergeant Martin had been 
shot. I then came back and told the boys ·to do what 
they could for Sergeant Martin** *•"(R. 111-112). 

He also testified on cross~exa~inatiori, that he had gone by car Number 
One to get the guard roster and wake the cook. "I took my riflett, he 
continued, nas I usually did any time I placed a man on guard, * i:· -1:
because the alert was on. Those orders were given by Sergeant :.1artin, 
to keep your rifle with you at all timesll. When he had passed the 
stove, approaching the deceased•s bunk, he saw the 1eceased bringing 
his rifle up pointing in the accused's direction. 'He wasn't in bed, 
sir•, the accused testified; and, in response to the question, nvias 
he partly in bedu, replied, nNot as I know of, sir.• The·accused, at 
that time, had only one hand on his gun. When he saw the deceased 
knock the safety off his, he ran back into the stove. The deceased 
had his gun up before the accused apprehended danger, and yet the ac
cused fired first. Asked if the deceased dropped his_ gun after the 
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first shot, the accused testified, "I couldn't say: I never l'3mernber 
him dropping the gun; I never seon him fall; when I ran out of the car 
Sergeant Martin was still standing there". 'l'he accused admitted that 
just prior to the shooting he had stated he was going to get even with 
the deceased, but testified that it was his:intention to do so by re
porting him to the company commander. To an inquiry.as to whether or 
not he knew the deceased 1s rifle was loaded, at the time he shot him, 
the accused's ultimate answer was nr will say, 'No sir' to that question•. 
The accused had drunk only a couple of beers on the preceding evening, and 
was not intoxicated (R. 114-115, 116, 120-126, 123, 130). 

5. The Specification alleges that the accused, with malice afore
thought willfully, deliberately, feloniously, unlawfully and with pre
meditation, killed the deceased by shooting him with a rifle. The 
killing is established by uncontradicted testimony, including that 
of the accused. Four witnesses for the prosecution testified to state
ments made by the accused immediately prior to the shooting, indicating 
his determination to get even with the deceased. One testified to a 
statement, made as the accused picked up his rifle, that he intended. 
to kill the deceased. An eyewitness to the shooting testified that the 
deceased was still in his bunk, in the act of rising to a sitting position 
and reaching for his rifle, when the accused opened fire. 

The evidence· indicates that the deceased had been the agressor 
in the physical encounters. of the night before, in the course of which he 
had blacked the accused• s eye. But after that, they had ridden peacefully 
together, slumbering side by side; nor had their quarrel been resumed when 
they arrived at.Desert, where they separated peacefully to go to their 
respective quarters. Subsequent developments suggest·that the accused 
did not sleep off the sullen resentment which-his mauling had aroused, 
but that it smouldered and flared the next morning, not in the heat of 
sudden passion, but in the ~tudied consununation of a premeditated plan. · 
The rule is that "where sufficient cooling time elapses between the pro
vocation and the blow the killing is murder, even if the-passion persists" 
(par. 149!., P• 166, M.C.M. 1928). . 

The testimony of the accused, admitting the killing, raises 
the sole defensive issue, not of adequate provocation, but of self-defense. 
The evidence does not support the accused's contention that he went to the 
deceased•s bunk for a legitimate arid innocent purpose and that he fired 
only to prevent the deceased from using his own rifle against the accused. 
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1'here is convincing proof that the accused made remarks revealing an in
tent to harm, and even to kill., the deceased prior to leaving his own 
quarters, and that he ignored his fellow soldiers' importunities to re
fr_ain from going to the car where- the deceased was asleep. 1he eyewitness 
Shepherd testifietl that the accused.commenced firing while the deceased 
was rising to a sitting position on his bunk, before he had had an op
portunity to do more than seize the rifle leaning by his bed, which 
Shepherd :lid not see him even lift up from the floor, and which he cer
tainly could not have brought to bear on the·accused (as the accused 
testified he did) before the latter (according to his own testimony) 
commenced even to shift to position the rifle he was carrying. The 
accused's testirr,ony that the deceased had risen from his bunk., and was 
standing, pointing the rifle at him, with the safety unlocked, before 
the accused realized it would be necessary for him to srootin self
defense, is convincingly controverted. The court, which hec1X<i and 
observed the witnesses., did not accept it as worthy of belief. All 
the evidence considered., the Board of Review entertains no doubt that 
the accused, goaded by the injuries and indignities suffered at the de
ceased1s hands the night before, went to the latter's bunk with the 
deliberate purpose of' shooting him with a rifle, and that, in pursuance 
of this purpose, he did, with malice aforethought, willfully, deliberately., 
feloniously, unlawfully and with premeditation., fire upon and kill his 
victim as charged•.·This was murder as denounced by Article of ,Jar 92. 

6. 'Ihe accused is about 25 years of age. He was inducted at Huntington, 
\'1est Virginia, February 19., 1941. His record shows no prior service. 

7. '.l:'he court was legally constituted. No errors injuriously affecting 
the substantial rights of the accused were committed during the trial. In 
the-opinion of the Doard of Review the record of trial is legally sufficient 
to support the find.ings and. the sentence~ A sentence either of death or of 
:imprisonment for life is mandatory upon conviction of murder in violation 
of Article of War 92. Confin~ment in a penitentiary is authorized by Article 
of Viar 42 for the offense of murder, recognized .. > an offense of a civil 
nature and so punishable by penitentiary confinem, nt under sections Z73 and 
Z75 of the Criminal Code of the United States (18 u.s.c. 452., 454). 

,k~~~ Judge Advocate. 

Judge Advocate. 

-?
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In the Office of The Judge Advocate General 

Washington, D. C. 
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SPJGK 
CM 221.445 

· MAY 2 5 1942 

UNITED STATES ) SF.cOND CORPS AREA. 
) 

v. ) Trial by G. c. M • ., convened at 
) Fort Niagara, New York., .lpril 

Private WILFRED J. :MERNER ) 23, 1942. Confinement for six 
(20216493), Service Battery, ) (6) months and forfeiture o£ 
2nd Battalion, 106th Field ) $20 per month for a like period. 
Artillery. ) rort Niagara., New York. 

\ 
OPINION o£ the BOARD OF REVIEW 

HOOVER, RITER and VAN BENSCHOTEN, Jlxige Advocates. 

1. The record o£ trial in the ca.se of the soldier named above 
has been examined in the Of.fice o£ The Judge Advocate General and 
there found lega.lly insufficient to support the .findings and sentence. 
The record has now been examined by the Board o£ Review and the Board 
submits this., its opinion, to The Judge Advocate General. ' 

2. Accused was tried upon the .following Charge and Specifi 
cations 

CHARGE: Violation o£ the 58th Articl~ of War. 

Specifications In that Private Wil.f'red r. Merner., 
20216493, Servic~ Battery, 2nd Battalion., 106th 
Field Artillery., Fort Ord., California, did, at 
Camp Eobinson., Arkansas., on or about September 
2, 1941, desert the service of the United States 
and did remain absent in desertion until he was 
apprehended at Buffalo, New York., on or about 
February 25, 1942. 

He pleaded guilty to and was .found guilt:, o£ the Charge and Specifi
cation. No evidence o£ previous convictions was introduced. He WM 
sentenced to dishonorable discharge, .forfeiture o£ all pq am allow
ances due or to becane due., and confinement at hard labor £or three 
years. The reviewing authority approved only so much 

0 

0.f the sentence 
as provided for confinement at hard labor for six months and forfeiture 
of $20 per month for a like period, and designated Fort Niagara., New 
York, as the place o.f confinement. The proceedings were published in 



(170) 


OeMral Court-Martial Orders No. 97., Headquarters Second Corps Area., 
Mq 7., 1942. 

3. The record of trial shows that the order appointing the court 
(par. 2., s. o. 38., ·Hq. 2nd Corps Area., Feb. 11., 1942) did not desig
nate a law member. The requirement of Article of War 8 for detail by 
the appointing authority of a law member as one of the members of each 
court.-martial appointed has been repeatedly held to be mandatory 
(CM 159140., Du Temple; CM 159143, ~; CM 159144, Anderson; CM 159146., 
Neenan; CM 159147, ~; CM 159228, 'WilleY; CM 16.32.39, CUnningham; 
CM 163259, Adkins; CM 166057, ~; CM 187098, Henshaw; CM 187201., 
Bokosld.; CM 192877., Butler). It follows that the court in this case 
was not legally consti:t.uted and was without jurisdiction to try ac
cused. The proceedings were null and void, ab initio. 

4. For the re~ons stated the Board of Review is of the opinion 
that the record of trial is legally insufficient to support the find
ings aai sentence •. 

~ , Julge Advocate. 

'~?:::~ -: :::::::: 
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WAR DEPAR'l'Ji£NT 

Services of Supply . 


In the Office of The Judge Advocate General 
 (l?l)
Washington, D. c. 

SPJGK 
C.t:; 221488 ,.,., 1 1912 

UNITED STATES) FORT KNOX, KENTUCKY. 
) 

.v. ) Trial by G. c. M., convened at 
) Fort Knox., Kentucky., April 29., 

Second Lieutenant LYTTON ) 1942. Dismissal. 
c. 1illS3.SI..kiAN (0-368932), ) 
Infantry. ) 

OPINIOH of the BOARD OF REVIEff 
HOOV'.2R, RITER and VAN BENSCHOTEN, Judge Advocates. 

·1. The record of trial in the case of the officer named above 
has been examined by the Board of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifi 
cation: 

CHARGE: Violation of the 93rd Article of War. 

Specification: ·rn that Second Lieutenant ~ton c. 
:Musselman, Infantry, Annored Force, did, at Fart 
Knox, Kentucky, on or about Februar: · ll, 1942, 
with intent to defraud sign the foll 'l'lfi.ng names, 
to wit: · 

Howard R. Hammond, Tank Department, Armored 
Force School, Fart Knox, Kentucky 

Geo. w. Weingart, Tank Department, Armored 
Farce School, Fort Knox, Kentucky, 

as endorsers to a note; which said note was a 
Tll'iting of a private nature, l'ihich might op
erate to the prejooice of another. 

He pleaded·not guilty to and was found guilty of the Charge and Speci
fication. No· evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service and nto be confined" for six 
months. 'l'he reviewing authority took initial action upon the record of 
trial as follows: "pursuant to the provisions of Article of War 51, ~e 
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sentence is suspended until the pleasure of the President is known11 • 


He subsequently took additional and corrective action whereby heap

proved only so much of the sentence as provides for dismissal and for

warded the record of trial for action under Article of War .48. 


J. The evidence shows that about February 11, 1942, accused, while 
stationed at Fort Knox, Kentucky, signed and delivered to the Federal 
Services Finance Corporation, Washington, D. c., his pranissory note 
dated February ll., 1942, in the amount of $300, payable to the .finance 
canpany in eighteen monthly payments of $17 each (R. 9, 14; Ex. A). On 
the back of the note as delivered was a printed guarantee of payment., 
with purported signatures, as follows: 

"The undersigned individually., jointly and/or sev
erally., hereby guarantee prompt payment of within note ac
cording to the tenor thereof, and agree that any extension 
or extensions of time al.lowed for., or change or changes in 
the terms or conditions of p~g all or any part hereof 
shall not in any way relieve or release the undersigned as 
endorsers hereon. 

"Presentment for p~ent., notice of non-payment., notice 
of change of time am/or terms of each and all are hereby 
waived. 

Howard R. Hammond Lt Tk Dept. A.F.s. Fort Knox, Kentucky 
Endorser's Name Address 

Geo. 'Vf. Wei.ngart Lt Tk Dept. A.F~S. Fort Knox, l(y'. .. 
Endorser's Name Address." (Ex. B) 

Oi' the two purported signatures., a photostatic copy or which was re
. ceived in evidence, one was written with light and narrow pen strokes 
while the other was written with relatively heavy and broad strokes. 
On account of this difference and differing forms of several of the 
letters employed, the purported signatures do not, on casual observation., 
appear to have been written by the same hand (Ex. B). Neither of the 
officers whose purported signatures w~re used knew anything of the note., 
and the respective signatures were not made by or authorized by them 
(R. 9-12). 

Accused testified that he had been a member of the United States 
. Antartica Expedition and., _upon the outbreak of the present w~., came 
·hane 
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"without aeything - - no sal.ary., and coming on 
active duty I had to go deeply into debt for uni
forms and equipment; in order to pq nry bills I 
applied for this loantt {R. 14). 

He signed the two names on the back of the note without the lmowledge., 
permission or authority of eithe:i;- of the two officers whose names were 
used (R. 9)., but had no intention to defraud., having "read the note in 
great haste" ~d having only "submitted their. names as charact6r ref
erences" (R. 14). The two officers wre his only friends at Fort Knox. 
He had no "definite explanation" 9f the dif'ferences in appearance or the 
two signatures. In l'irlting the names he "used the same pen at the same 

. time., a post-office pen"·· He deposited llith the note an insurance policy 
to cover in case of his de'lth {R. 15). Accused testified that he had 
made the p~ents as stipulated in the· note (R. 14) and had sent the 
finance company a new., substitute., note., relieving Captain Hammond and 
Lieutenant Weingart 11of any responsibility whatsoever" (R. 15). 

By stipulations the defense introduced testimony of six witnesses 

covering., in turn., the services of accused with the Antarctica Ex

pedition., with private enterprises and llith the Civilian Conservation 

Corps., and attesting to his efficiency., honesty and industry while so 

serving prior to his entrance upon active military duty (R. 16., l?). 


4. · The evidence is· uncontradicted that accused executed the t,ro 

indors8Il¥3nts on the note., referred to in the Specification., as alleged., 

and th.at he did so ?d.thout the knowledge or authority of the officers 

whose names were used. Accused denied intent to defraud., but in view 

of the .circumstances appearing it is incredible that accused did. not 

know the significance and legal effect of the p.rported indorsements. 

It is established beyond reasonable doubt that ·. he indorsements were 

falsely made with intent to defraud., and that the instrument thus made 

was of a nature which might operate to the prejudice of the officers 

whose names were falsely u.sed. · This was forgery., in violation of 

Article of War 9J. 


5. The Specification is defec~ive in th.at it fails to allege 

that the indorsements were falsely made and in that it f'a,.ls to set 

forth the instrument upon which t,he two names were forged. There is, 

however., ample proof of falsity and a copy of the forged instrument 

was introduced in evidence. There can be no doubt that the Specifi~ 

cation was· sufficient to apprise accused of the offense of forgery 
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intended to be charged., and there is nothing in the record to suggest 

the possibility that he was misled to his prejudice. The defects were 

not fatal (A.W. '37; par. 87.£., M.C.M.). 


6. war· Department records shaw that accused was 26 years of age 
at the time of the commission of his offense. He was appointed a 
second lieutenant., Infantry Reserve., on May 21., 1938. He was on active 
duty with the Civilian Conservation Corps from August l., 1938., to 
September 30., 1939. He accompanied the Antarctica Expedition under 
command of Admiral Richard E. Byrd., United States Navy (Retired)., in 
1939., remaining with the expedition until May., 1941. There are on file 
letters from Admiral Byrd and Mr. Rupert Emerson., Director of the Division 
of Territories and Island Possessions., Department of the Interior, at 
testing to his excellent service during this period. He has been on 
extended active duty with the Army since November 5., 1941. 

7. The court was legally constituted. No errors injuriously a.f
. fecting the substantial. rights of accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings of guilty and the sentence 
and to warrant confirmation of the sentence. Dismissal. is authorized . 
upon conviction of violation of Article of Yfar 93. 

-r/i~f'd,;f/t::., , Judge Advocate. 

~~ J\nge Advocate. -<;-~~,::-::~ :Judge Advocate. 
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In the Oi'fice of The Judge Advocate General. 
 (175}.
\,ashington, D. C. 

~P.JGH 
JM 22.1491 

JUN 6 1942/ 
UNITED STATES) 3rd ARMORED DIVISION 

>· 

) Trial by G.C.M., convened at 

) Ce.mp Polk, Louisiana, ,April 8, 


G1aneral Prisoner FRED ) 1942. Dishonorable discharge 
P~LCQ.Unr. ) and confinement for three (3) 

) years. Disciplinary Barracks. 

OPINIOU of the BOA.RD OF REVIEiV 

HILL, CRESSON and LIPSCOMB, Judge Advocates. 


l. The record of trial in the case of the soldier named above, 
hnving been examined in the Office of The Judge Advocate General and 
tLere found legally insufficient to support the findings and sentence 
in part, has been examined by the Board of Review, and the Board sub
dts this, its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci• 
fications a 

CHARGE Ia Violation of the 58th Article of war. 

Specifica.tiona In that General Prisoner Fred Peloquin, 

did, at Camp Polk, Louisiana, on or ,ibout February 

8, 1942, desert the service of the 'United Sta.tea 

and did rem.a.in absent in desertion until he 'WU 

approhended at Jennings, Louisiana, on or a.bout 

February 9, 1942. 


CHARGE Ila Violation of the 69th Article o£ War.· 

Specifica.tiona In that Genera.! Prisoner Fred hloquin, 

having been duly placed in conf'inement in the Camp 

Stockade, Camp Polk, Louisiana, on or about 

November 8, 1941, did, at Camp Polk, Louisiana, 


. on or about February 8, 1942, escape from said 

confinement before he was set at liberty by 

proper authority. 


,, 
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The accused pleaded not guilty to all Charges and Specifications. He 
was found guilty of all Charges and Specifications. He was sentenced 
to dishonorable discharge, total forfeitures, and confinement at hard 
labor for seven years. The reviewing authority approved the sentence, 
remitted four years of the confinement imposed, ordered its execution 
as modified but suspended the dishonorable discharge, and designated 
the United States Disciplinary Barracks, Fort Leavemvorth, Kansas, as 
the place of confinement. The sentenco was published in General Court
Martial Orders No. 27, Headquarters 3rd .Armored Division, Camp Polk, 
Louisiana, May 7, 1942. 

3. The accused was a prisoner in the stockade at Camp Polk, 

Louisiana, on the night of Februa.ry 8, 1942. Between 8 s30 and 9 p.m. 

t'1l'o prisoners, one of them the accused, approached the gate of the 

stockade, dressed in Cla?s A uniforms. When Corporal Joseph s. 

Czehola, on No. 1 post, asked where they were going, they said they· 

were going to the Post Exchange. He told them to "peg out", and let 

them out of the stockade. When they failed to return the corporal 

told Captain :Miley, the Field Officer of the Day, 1Vil.a.t had happened. 

At ten o'clock the prisoners had not returned (R. 6, 7) • 


.A$ the corporal·or the earlier relief had told Corporal 

Czehola that all trusties could come and go out at any time, the 

corporal took it for granted that accused and his companion were 

trusties and pass.ad them out. The accused and his companion, 

dressed in the white clothes of cooks, had shortly before been 

pass~d in through the gate of the stockade (R. 6-10). It had been 

the custom for two prisoners to go out from six to nine to clean up 

Headqua.rters and the Service Club. 


Extract copies of the Guard Report for November 1~41, showing 
the confinement of accused in the Camp Stockade on November 8, 1941, 

. and tor February 1942, showing his escape at· 9 p.m., February 8, 1942, 
were introduced as Prosecution's Exhibits A. an~ B, without any objection 
by the accused (R. 10, 11). · 

The deposition of Dempsey E. Cole, Chief of Police, which was 

received in evidence with the express consent of the defense (R. 11), 

states that on February 9. 1942, he apprehended accused at Jennings. 

Louisiana. I\> proximately fifty miles from Camp Polk. on the. request 

of the Provost Marshal. 


The accused, e.f'ter being warned, stated to Second Lieutenant 
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Harry B. Dolph, Investigating Officer, that he would not have left 
the stockade if he had not been under the influence of intoxicatin& 
liquor and that he was apprehended in Jennings, Louisiana, at ap
proximately 11 a.o., February 9, 1942 (R. 12). 

4. Tne. accused, the only witness for the defense, testified 
that he had permission from the Corporal of the Guard to leave the 
stockade and that he went home. The other prisoner, Sonnier, was 
with his father-in-law, and accused was at Sonnier 1s sister's, one
half block away, when Cole drove up. Accused went to meet Cole and 
voluntarily turned himself over to him. The sentinel had the author
ity and gave accused permission to go out of the stockade, but not to 
remain away. '.rhe sentinel received permission from the corporal, who 
told the sentinel to let accused and Sonnier out as they were cooks. 
'.rhe cQrporal well knew that accused was a prisoner. Prisoners were 
supposed to be in at nine o'clock v.hen the lights go out. Accused 
intended to return to Camp Polk. 'When he woke up the next morning he 
saw that what he had done was wrong and was fixing to came back when 
the deputy drove up and caught Sonnier, but not the accused. He did 
not intend to go home when he left the s tookade. He had put on his 
Class A uniform. to go to the Service Club, as he told the sentinel 
at the gate (R. 12-15). 

5. The record does not establish the escape of accused from con
finement. The accused and his companion presented themselves at the 
gate and were passed out of the stockade by the sentry upon the author
ity of the corporal of the guard and thus freed from any physical re
straint. · 

~'ith respect to Charge I, there is no evidence in the record 
from which a reasona9le inference of intent to desert arises. The 
accused did not escape from confinement, his Unt. uthorized absence was 
for a period of approximately fourteen hours and his apprehension was 
at a point approximately fifty miles from his station. 

' The accused we.s absent without leave for a period of less 
than one day, for which the maximum eu thorized sentence is confinement 
at hard labor for three days and forfeiture of two days' pay. 

s. For the reasons stated, the Board of Review is of the opinion 
that the record of trial is legally insufficient to support the findings 



of guilty of Charge II, and its Specification, legally sufficient 
to sup~ort only so much of the findings of Charge I and the Speci
fication thereunder as involves findings of guilty of absence with
out leave for one day, in violation of the 61st .Article of Wa.r, and 
legally sufficient to support only so muoh of the sentence a.s involves 
confinement at hard labor for three days and forfeiture of two days' 
pay. 
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(179)In the Office of The Judge Advocate General. 
\las hington, D.c. 

SPJGII 
CM 221537 

,ro JUN 22 1942 
UNITED STATES ) 3rd INFANTRY DIVISION 

) 

~ Trial by G.C.M., convened at 
Fort Lewis, Washington, March 

Private THOMAS R. HAMILTON ) 28, 1942. Dishonorable dis
(19051497), Company C, 15th ) charge and confinement for 
Infantry. ) six (6) months. Fort Lewis, 

) Washington. 

OPINION of the BOARD OF REVIEW 
HILL. CRESSON and LIPSCOMB. Judge Advocates. 

1. The record of 'trial in the case of the soldier ll.aLled above 
having been examined in the Office of The Judge Advocate General and 
found legally insufficient to support the findings and sentence, ha.s 
been examined by the Boa.rd of Review and the Board submits this• its 
opinion, .to The Judge Advocate General. · 

2. The accused was tried upon the following Charge and Specifi
cationsa 

C:aA.RGEa Violation of the 94th .Article of War. 

Specification la In that Priva.te. THOMAS R. RA.MILTON. 
19051497', Company C, .15th. I.ni'antry, did, at Fort 
Lewis, Washington, on or a.boup January 14, 1942, 
knowingly and wilfully misappropriate one· pair 
of o. D. trousers of the value of about three 
dollars and ninety-nine cents ($3.99), property 
of the United States, .then in the custody of 
Private First Class GOTTLIEB RUBY, 39375805, 
Corapa.ny C, 15th Infantry, furnished· and intended 
for the military service thereof. 

Specification 2: (Nolle pros.) 

Specification 3: In that Private THOMAS R. RAllILTON, 
19051497, ·company c, 15th Infantry, did, at Camp 
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' Hunter Liggett, California, on or about June 1, 
1941, knowingly and wilfully misappropriate one 
pair or o.n. trousers or the' value of about three 
dollars and ninety-nine cents (:)3.99) 1 property of 
the .United States, then in the custody of Private 
FLOYD G. FULKERSON, Company C, 15th Infantry, fur
:oished and intended for the military service thereof. 

The accused pleaded not guilty to the Charge and all Specifications. 

He was found guilty of the Charge and Specifications l and 3. He was 

sentenced to dishonorable discharge~ total forfeiture and confinement 

at hard labor for six months. The reviewing authority approved the 

sentence, ordered its execution, but suspended the dishonorable dis

charge, and designated Fort LewJ.s; Washington, .as the place or confine

ment.· The· sentence. was published in General C~urt-Martial Orders ?lo. 

29, Headquarters 3rd Infantry Division, April 21, 1942. 


3. The evidence shows, as to Specification 1, that Corporal 

Gottlieb Ruby, Company C, 15th Infantry, was, on Jam.ary 9, 1942, in 


·the 	lawful possession of a pair·of Government isaued O. D. trousers of 
the value :ot._e,,1>_out $4.88 which, on that date, he sent to the laundry. 
It was customarytor .. such· laundry ·to be returned in four or five days · 
and to be delivered to the charge of quarters. In the present case, 
however., there is no evidence. that they ;7ere so returned. About January 
28., 19 days a.f'ter they were sent, the trousers were returned with a slip 
with the accused's name on it (R. 12-16, 38). During the. investigation 
of.this case the accused made the statement that the trousers were "too 
small in the wal.st and too long, as he had to roll them up twice" (R. 31). 

The evidence sh~, as to Specification 3., that Private Floyd 
G. Fulkerson, while in '!:>1 vouac in Jolon., California., in June 1941, hung 
a pair of Government issued o. D. trousers, ·which were lawfully in his 
possession, on an improviaed rack.near his pup tent and that of the 
accused (R. 19).- The trousers were valued at about $4.88 (R. 38). 
They disappeared from the improvised rack, and were not seen· by Private 
Fulkerson until about January 10, 1942, seven months later, when they 
were discovered by a Sergeant in the organization of the accused., hang
ing with the clothes of the accused in the barracks of his organization 
at Fort lewis, Washington (R. 19. 20. 38). · 

' ' 

4. Both Specification 1 and Specification 3 allege that the ac
cuse<i; "• • • did • * * knovrl.ngly and wilfully misappropriate * • •" a 
pair ot O. D. trousers, in violation of the 94th Article of 11tr. In 
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order to sustain the findings of guilty of these two Specifications it· 
is necessary that .the e'Vidence show that the property alleged to be 
misappropriated was, at the time of such misappropriation, in the law
ful posaession of the accused. The 94th Article of War pro'Vides as 
follows:' 

"Any person subject to military law * * * 
* • • * 
"Who steals, embezzles, knowingly and willfully mis

appropriates, applies to his own use or benefit, or vrrong
fully or knowingly sells or disposes of any * * • clothing, 
or other property of the United States furnished or intended 
i'or the military ser'Vice thereof;•*• 

* * * * 
"Shall, on conviction thereof, be punished by fine or 

_imprisonment, or by such other punishment as a court-martial 
mAy adjudge, * • •." 

·In the case of Private John B. Miotke (CM 199841), a case very 
similar to the present one, the Board of Review pre.sented an interpreta- · 
tipn of the above provision of the 94th Article of War as follows: 

"* • • The words 'knowingly and wilfully misappropriates' 

were intended to include acts not covered by the previous 

words 'steals' and 'embezzles', as for example, where a 

quartermaster uses, to build a floor in the basement of . 

the quarters assigned to him; cement which had been in
tended by the government to be used in building a road in 

another part of the post. To give the words 'knowingly 

and wilfully misappropriates' the seme meaning as the word 

'steals' or the word 'embezzles' is to eliminate these 

words from the statutes. This cannot be done. * * *• 

'Misappropriating means devote to an unauthorized purpose•. 
Par. 150 !• M.C.M. One cannot misappropriate that over 
which he has no control or supervision. Neither can om 
devote property to a purpose where he exercises no la.wful 
autho~ity respecting such property.***• The e'Vidence 
therefore fails to establish the allegation that the ac
cused misappropriated the shirt, in violation of the 94th 
Article of War." 

In view of the above explanation and the fact that the record presents 
no evidence that either pair of trousers was ever entrusted to the ac
cused, it is clear that the evidence fails to establish the offenses of 
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misappropriation as alleged. :i 

5.; The question may also be considered as to vihether evidence of 
a wrongful taking of the trousers would support an offense included in 
the Speoifioations alleging misappropriation. This point ha.s been so 
clearly stated.in the opinion cited above, that it invites quotation 
here. The B~d on this point made the following statement: 

"The reaa~n for holding th.a. t on a trial for larceny 

an accused may not legally be convioted of embezzlement is 

beoause the two crimes are separate and distinct,. larceny 

requ,ir~ that possession of the property be obtained by 

the thief by trespass whereas embezzlement, as defined by 

the Supreme Court in Moore v. United States, 160 U.S. 268, 

is the fraudulent appropriation of property by a person to 


-'Whom. it has been intrusted or into whose hands it has law
fully come. This basic distinction applies with equal 
fore.a to the crimes of larceny and misappropriation, which 
latter is closely related to embezzlement• .Accordingly, the 
Boe.rd of Review is of opinion that the proved wrongful taking 
of the property is an offense not included. in the specifica
tion, but is an entirely different offense." (CM 188841, 
Miotke) 

6. For the reasons stated, the Board of Review is of the opinion 
that the record of trial is legally insufficient to support the findings 
of guilty am the sent~noe. 

____(.._On l_e_a_v_e...___ , Judge Advocate.·:__ ) 

!J:,~b~, Judge Advocate. 

~ f:~./, Judge Advocate. 
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Services of Supply 

In the Office of The Judge Advocate General . (18'.3)
\'lashington, D. C. 

SPJGH 
·cu 221591 

JUL 11 19'2 
UNITED STATES ) 	 SECOND CORFS AREA 

v. 	 ) Trial by G.C.M., convened atI ) 

) Fort Jay, New York, ~il 6 
Captain BYRON C. BRONN ) and 7, 1942. Dismissal. 

. )(0-14363),~Infantry. 

OPINION of the BOA.RD OF REVIEW 
HILL, CRF.sSON and LIFSCOMB, Judge Advocate. 

l. The record of trial in.the case of officer named above ha.s 
been examined by the Board of Review, and the Board submits· this, 
its opinion, to The Judge·Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations a 

CHARGE: Violation of the 95th Article of War. 

Specification 1,· In that Captain Byron c. Brown, Inf., 
. U.S.A., Ret. was, at R.ioba.mba, Ec"!8,dOr on or about 
the,29th day of July, 1941 so drunk a.nd disorderly 
in the presence and hearing of· several persons as 
to disgrace the miliiary service. 

Specification 2: In that Captain Byron c. Brown, Inf., 

U.S.A., Ret. was, when reporting for duty at the 

Axnerican Legation at Quito, Ecuador on or about 

the 31st Day of July, 1941 so drunk, in the pres

ence and bearing of several persons, as to dis

grace the :military service. 


. - .ADDITIONAL CHARGE Ia 	 Violation of the 96th Article of 

.!'far. 


Specification la In that Captain Byron c. Brown. U.S.A. 
Retirep., being on active duty and having received 



e. lawful order from the Commanding General, 
Pana.ma. Canal Department, to proceed to New York, 
Mevr York, by commercial water transportation, 
leaving the Canal Zone on or a.bout November 30, 
1941, and upon arrival to report in person to the 
Commanding General, Second Corps Area, Governors 
Island, New York, and by radiogram to The Adjutant 
General, Washington, D.C. (the said Commanding 
General, Panama Canal Department, being in the 
execution of his office) did at New York, New York, 
on or about December 6, 1941, fail to obey said 
order by failing to report in person to the Com
manding· General, Second Corps Area., Governors 
Island, Nev; York. 

Specification 21 In that Captain Byron c. Brown, U.S.A. 
Retired, being on active duty, did on or a.bout 
December 11, 1941, v.rhile in the City and State of 
New York, render himself unfit for duty by the ex
cessive use of intoxicants. 

-ADDITIOHA.L CHARGE IIs 	 Violation of the 61st Article of 
War. 

Specification, In that Captain Byron c. Brown, U.S.A. 
Retired, being on active duty, did without proper 
leave absent himself from his station at Hee.dquarte~s 
Second Corps Area, Governors Island, New York, from • 
a.bout December 6, 1941, to a.bout December 11, 1941. 

The accused plea.den not guilty to and was found guilty to.all C~ges 
and Specifications. He was sentenced to be dismissed the service. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action under the 48th Article of War. 

3. Specifications 1 and 2, Charge I 

a.. The evidence presented by the -prosecution shows that 
the accused, e. retired officer, was placed on active duty on May 25, 
1941 (R. 20). Thereafter he was ordered to report to the military 
attach~ e.t ~ito, Ecuador, for duty there e.s an assistant military 
e.ttache (Ex. 7). 

En route to Quito the accused and his wife stopped. over e.t 
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Riobamba. Ecuador. and on July 30 • 1941 ~ ate lunch there in the public, 
dining room of the Metropolitan9 Hotel (Exs. 1 &: 2). On this occasion 
a Mr.• and :Mrs. Herbert E. Knapp and their interpreter. Senor Jose E. 
Guerrero,. a native Ecuadorian, were having lunch at another table in 
the room. During the course of the meal, Mrs. Brown, the wife of the 
accused, went over to the table at which the Knapps were seated, ex
plained that she and her husband were having language trouble with their 
waiter and requested assistance. Senor Guerrero responded to the request 
and accompanied M.rs. Brown to her table. The accused, after shaking 
hands with Senor Guerrero, accosted him in a rude manner. a.ski~ him. 
''Who the hell are y,ou?" and told him to "Go to hel1 11 • Senor Guerrero 
returned to. the Knapp table and advised the Knapps to leave the dining 
roam because the accused and)lis wife were drunk (Exs. l, 2, & 3). 

AJJ the Knapp party withdrew from the room they were followed 
into · the lobby by the. accused and his wife, both of vihom engaged in 
boisterous and insulting language to· the Knappe. While M.r. Knapp was 
leaving the hotel ·a few minutes later, he was again accosted by the ac
cused ii:i an insulting manner. 'Mlen Mr. Knapp asked the accused, who 

· was dressed in civilian clothes, if he were in the military service, 
the accused replied that he was not. 

During the meeting in the lobby there were present, in addi-· 

tion to the persoi;is already nruned, the, hotel manager, four or five 

of the hote1 staff, and a.bout ten of the local tOV1I1speople. The con

versation of accus.ed was incoherent, his body coordination poor, he 

had an odor on his breath, and difficultY. in walkiDg and standing. 

Mr. Knapp characterized the condition of accused as 11 disgustingly 

drunk" (Exs. l,' 2, & 3). 


. On the morning of July 31st,. the day following the events at 

the Metropolita.no Hotel at Riobamba, the accused, ;ccompanied b.Y his 

wife,· entered the .office of Mr. Harry c. Reed, Vice Consul of the 

United State~ Foreign Service at ~uito, Ecuador. The accused was ap

parently seeking the office of the military attache, but when he 

discovered that he was in "the wrong office he remained for a general 

comersation. During this conversation his words were thick, his

manner overcordial and indiscreet, and his general appearance that of 

one who was drunk {Exs • 4 & 5). · 

Following the visit of accused in the office of the vice 

consul, he reported to Lieutenant Colonel Gilbert Procter, the Military 

Atta.cha at" quifo. At that time he acted and had the appearance of one 

who was drunk. His speech was incoherent, his language improper for a 

junior officer reporting to his senior, his breath smelled of liq.ior, 

he was unsteady on his feet, he appeared to ignore Colonel Procter's 
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remarks, and talked on without heeding Colonel Procter. Because of· 
his apparent drunken condition, Colonel Procter considered that it was 
impossible to present accused to t.~e American Minister,and ordered the 
accused to return to the hotel and sober up, to drink no more intoxicat
ing liquor until he reported a.gain, and to report for duty as soon a;; 
he· was able. Furthermore, Colonel Procter warned the accused of. the ·. 
danger of a man of his age drinking intoxicating liquors at the a.lt:i.- · 
tude of ~uito, approximately 9,500 feet (Ex. 7). 

During the visit of accused to the American Legation~nd to 
the office of the military a.ttache, he was seen by Mr•. Harry C. Reed, 
Vice Consul, Mr. Howard H. Tewksbury, Commercial Attache, Miss Winona 
Boughton, secretary, and Colonel Procter, ell of whbm'.knew that he was 
an officer of the Army reporting for duty as assistant United States 
military attache. Sergeant Parman was also present (Exs. 6 and 7). 

. . 
b. The evidence presented by the defense tends to show that 

the accused was not drunk in the dining room or a.bout the 1:etropolitano · 
Hotel at Rioba.mba (R. 49-52), and that he had only one small drink 
before lunch at the hotel. In explanation of his questioned conduct, 
the accused testified that his wife was·· very ill and suffering greatly 
from the effects of the menopause, which made her very nervous and at 
times difficult to control. He denied.that he had asked the interpreter 
the question "Who the hell are you?" or that he had told him to nGo to 
hell". He stated that what he really said was "Please go·awe.y. Can't 
you see my wife is going through hell ?11 He also denied that he had 
called }Jr. Knapp dirty names (R. 51), but on cross-examination he ad
mitted that he had unquestionably called_Mr. Knapp names because Mr. 
Knapp was making himself obnoxious, and that he probably said to him 
"Get to hell 01;1t of here", and that he probably called Mrs. Knapp a 
•damn fool" (R. 62). He also denied that he had stated that he was 
not an officer of the Army (R. 51). 

In explanation of his uns1;eady gait, and his. appearance of 
drunkenness, the accused testified as to his previous illnesses and 
his wounds received in the service. The accused enlisted in the Army 
in August 1917, and was commissioned a second lieutenant during the 
following month. Eventua.ll.y, he went to France with the Fifth Division 
and was twice wounded in action. He received two wounds about -the 
ankle 0£ his left leg. On the second occasion he received ten wounds 
in the left foot, six in the left hand. one through the left leg, one 
through the knee, another through his right hand, six in the abdomen, 
one through the sternum, some about the elbow, one in the nose, one in 
the upper part of his head, a fractured skull, and four b~oken ribs 
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(R. 39). He was in the' hospital f'rom July 22, 1918, to March 31, 

1919, when he vras discharged fr9m the hospital and retired f'rom the 

Army because of disability •. He testified that he still suffered f~om 

the effec_ts of his wounds and that they caused him to walk unsteadily 

(R. 40, 41). · .· · . 

Following his retirement f'rom the Army, the accused went to 
.South America where he lived at various times in Honduras, Panama., 
British Guiana~ Guatemala, Salvador, Nicaragua, and Puerto Rico. In 
1930 he suffered internal injuries which led to the removal of his 
gall bladder some time later. In 1933, he acquii:ed a :f'un{;us growth 
on his ear which· ha.s not been cured (R. 41). During his stay in the . 
tropics he ha.d various tropical diseases, including bacillary, amoebic, 
diarrhea, malaria, and black fever. .Also he was bitten by the "Ca.bura. 
fly", ?hich resulted in a. partial paralysis from vrhich he' was still 
suffering (R. 42). During the Nicaraguan incident he was called to 
Vlashin..:,<-ton and commissioned to perform a secret mission (R. 43). In 
1939 ,he"e;pplied for an assignment of active duty. In December 1940 
ha was rejected as.physically disqualified. In January 1941 he was, 
however, accepted (R. 43, 44) •. 

The testimony of the accused concerning his sobriety vrhile at 
the Metropolitano Hotel at Riobamba was corroborated by the deposition 
of' mguel E. Davila, manager of the hotel and by the barkeeper (Def'. 
E;ics. A & B). Ee.ch of these 'Witnesses also testif'ied"that they knew' of' 
no incident between the accused and Mr. Knapp while the accused was at 
the hotel. 

Major M; H. Saffron, a graduate of' the Aviation School of' 
·Medicine· at Randolph Field, .testified that an altitude of' 9,000 feet 
would cause a person afflicted as was the accused to give a false im
pression of intoxication (R. 82 ). . . 

) . . 
. . c. Specification 1 alleges that the e.cc,tsed, on July 29, 


1941,.was dri,m.k and disorderly in a public place. Specification 2 

alleges tha.t the accused, on July 31, 1941, was drunk in the presence 

of several persons when reporting for duty at Quito, Ecuador. Both 

Specifications allege tha.t the acts of the accused' are in violation 

of the 95th .A.rti cle of We.r. 


The record shows that the accused wa.s very drunk, quarrel
some, and disorderly in the public dining room and lobby of' the 
Metropolitano Hotel in Riobamba in the presence of several persons 
who knew him to be an officer of the United States Army. The evidence 
shows also that the accused on this occasion uttered such expressions 
as, "Who the hell are you?". and "Go to hell". Moreover, he denied that 
he was an officer of the .Army. He admitted that he probably called ?Jrs. 
Knapp a "damn fool". 
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· Concerning Specification 2, the ~vidence shcnvs that the ac
cused appeared &t the office of the American Vice Consul in a drunken 
oondition, and that thereafter he reported for duty to the Milite.ry 
Atta.che in the. same condition. His speech was incoherent, his breath 
1111elled of liquor, his manner overcordia.l, and his general appearance 
1ra4:that of drunkenness. Colonel Procter, the Military Attache, con
sidered it impossible, because or the.drunken condition or accused, to 
present him to _the. United Sta.tea Minister, and ordered him to return 
to. hi• hotel and remain there until he was fit for duty. The conduct 
ot· a..ccu~ed waa observed by persons in the diploma.tic and 1n the military 

.aervioe. ·. 

The lJ.anU&l fdr Courts-Martial, 1928 (sec. 151, P• 186), defines 
conduot unbecoming an officer and gen~lema.n as follows, 

"The conduct contemplated is actiozi or behavior in 
an official capaoity which, 1n dishonoring or disgracing 
the individual a.a an officer, seriously oompromises his 

. '- cha.racte,r and standing as a gentleman, or action or. be
·	ha.Tior in &ll unofficial or private capacity which, in 

dishonoring or disgracing the individua.l personally as 

a gentleman, seriously compromises his position as a.n 

officer end exhibits him as morally unworthy to remain 

a member of the honorable profession·of arms."
. 

DrUDkenness and disorderly'conduct in a public place have often been 
held to characterize the conduct contemplated in the above· discus·sion. 
(Winthrop's Military Law and Precedents (2nd Ed.), P• 717). Not only 
does the proof show that the accused's public drunkenness and disorderly 

· conduct in the hotel vrere disgraceful, but that his offense was· aggra- · 
vated by the tact that it occurred" in a foreign country where he was 

. under an additional responsibility to maintain the. dignity and honor 
of.the:J,rmy. 

The accused had traveled &· great distance to perform an im

portant military duty. His conduct in coming into the office of the 


. 	 .American Vioe Consul, where an enliated man was also present, and in 
reporting to the Military Attache for presentation to the American 
Minister, in a "Ch-w:lken oondition aDd unf'i t for duty, was behavior in 
an official capacity disgracing:hi11t as an officer and seriously compro
misiIJg his character and·1tanding.~s a gentleman. 

4. 	 .Addi ti_ona.l Charges I and II . - . 

' .' 


a. · The evide~ce present~d b;y- the prosecution. shcms that 
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following the· above:described events, the accused was relieved from 

his assignment as Assistant Military Attache to Ecuador and assigned, 

by orders ~ated August 4, 1941, to duty at Headquarters,. Second Corps 

.Area,.Governors Island, New York. Thereafter he went to the Canal 

Zone, and from there· sailed to New York :under orders, which 'provided 

in.part as follows, · 


8 Upon ~rival at New York, N.Y,, he will report in person 
to the Commanding General, Second Corps Area, Governors 
Island, N, Y., and by radiogram to The Adjutant General,· 
Washington, D.C., for instructions, • • *" (R. 24). 

The accused arrived in New York on December 6, 1941, and. 
registered on the morning of that C,.ay ,at Hotel St. llodtz (R. 24, 25). 
Re did not, however, report in person to the Commanding General, Second 
Corps .Ar.ea on that day or at any subsequent time (R. 36). 

On December 11, 1941, First IJ.eutenant Joseph J, Doltolo, 
Medical Corps, Station Hospital, Fort JS¥, New York, acting under 
orders, went to the Hotel St. Moritz at a.bout 6115 p.m,, with an 
ambulance to bring the accused to the Station Hospital. The accused 
was asleep in bed, but awoke during preperations to take him away on 
a litter. Re was somewhat contused, ataxic, resistive, inclined to 
be querulous, had the odor of alcohol on his breath, and his speech 
was thick. In the ambul,ance the accused kept dropping his cigarette 
because of muscular inooordination~ IJ.~utenant Doltolo diagnosed the 
illness of accused as •alcoholic intoxication" and ·stated that the ac
cused was unfit for duty. ·The accused clinically showed signs of in
toxication. In the opinion of Ueutenant Doltolo the accused was 
drunk within the definition {U::M 1928, p, 160), that. "any intoxica,;. 
tion which is sufficient sensibly to impair the rational and full 

· exercise of the l!lBnts.l and physical faculties is drunkenness ·within 
the meaning of the .ArticleIf,· .A,ocused was admitt< i to the mental ward, 
Station Hospital, on the eveni:ng of December 11. On December 12 he 
was examined and found not to be in an abnormal psychiatric condition. 
lI e was thereafter transferred to_ the medical ward and treated for .. a 
gastro-intestinal condition (R. 27-30, 32, 34, 35). 

b. The accused testified that he was ill when he lei"t 
Panama. (R.-57), and ill on the voyage to New York. - His snip docked 
about 10130 o'clock Saturday morni:ng {Deo. 6, 1941)~ He went directly, 
to the Hotel St. Moritz in order to place Mrs. Brown and his baggage~•.r•~: R e arrived at the ho~el at a.bout noon and went to bed beoaus~ 
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he was 111. . Re did no-:t;hing about reporting to the Commanding General, 
Second Corps Area, although he was not too ill.to telephone. He 
figured that he was ordered to report in person and that it would be 
useless to telephone. He stated that he was not drunk while at the 
hotel and that he failed to report because he was 111. Dr. Sackin. 
the hotel physician, f'irst saw him on Monday or Tuesday (Dec. 8th or 
9th) (R. 57, 60, 69, 78). 

Dr. David Saokin testified that he called on -the accused on. 
December 9th (Tuesday), f'ound him ill with a f'ever, a quick pulse, a 
headache, diarrhea; and not drunk~ Re told the aocusedto remain in 
bed. A/3 a r~sult of' a conversation concerning the condition of' ac- · 
cused, Dr. Sackin promised on December, 9th to notify the military 
authorities regarding the condition of accused (R. 89-90). Oil 
December 10th Dr. Sackin sent a telegram to the Commanding General, 
Second Corps Area, stating that accused was under his medical care 
suf'f'eri~ f'rom grippe and dysentary and unable to carry out the orders 
to report in person (R. 97, Ex. D). 

Dr. Sacldn•s testimony concerning the accused's sobriety while 
at the Hotel St. Moritz was impeached by Captain Edwin N. Berry, a 
Medical Corps of'f'icer, who testified that Dr. Sacldn told him in a tele
phone conversation on December 11th that the accused had been drinking 
freely and that although he had gotten Captain Brow:i pretty well · 
straightened out on December 10th, he was again worse on December 11th• 

. H e stated that Dr. Sackin had told him that the use of' alcohol had 
delayed the-recovery of accused (R. 100-102). Dr. Sackin was recalled 
to the stand and denied making the above statements (R. 105). 

c. •Specification 1, Additional Charge I, alleges that the 
accused, in violation of' the 96th ..Article of' War, failed, upon his 
arrival in New York, to obey a lawful order tor eport in person to the 
Commanding General, Second Corps .Area, Governors Island, New York. 
The finding of guilty under this Specification is supported by uncon
tradicted testimony. The evidence shows that .the accused neither re
ported in ps.·son as required by his_ order,· nor notified the Second 
Corps .Area of his arrival in any way. Furthermore, although there b 
so::ne evidence that the a.ccuse_d was riot well upon his arrival, there is 
no evidence that lie wa.s -too ill on the d~y of his arrival to comply 
with his orders to report. 

l 

The :Manual for Courts-~tial, 1928 (par. 152, P• 187), in 
listing instances of disorders and neglects to the prejudice of good 
order and military discipline whiah are violations of the 96th Article 
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of War includes, "***Disobedience of standing orders or of the 

-orders of an officer when the offense is not chargeable under a 

specific article; * * *"·· It necessarily follows that the record of 

trial supports the finding of guilty of this Specification• 
.. 

d. Specification 2, Additional Charge I, alleges that the 

accused onDecember 11, 1941, did, while in the City of New York, in 

violation of the 96th .Article of.War, render himself unfit for duty 

by the excessive use of intoxicants. The evidence shows unquestion

ably that the accused was unt'i t for duty on December 11th. Lieutenant 

Doltolo on that day diagnosed the illness of accused as "alcoholic in

toxication" and stated that he was unfit for· duty. The record supports 

the finding of guilty of this Specification•. 


e. The Specification, Additional Charge II, alleges that 

the. accused, in violation of the 61st Article of War, did, without 

proper authority absent himself from his station at Headquatters, 


·second 	Corps Area, Governors· Island, New York, from about December 

6, 1941, to about December 11, 1941. 


· The accused, upon his arrival in New York on the morning of 
December 6, 1941, was under orders to report on that day to his assigned 

, 	 atation at Governors Island. Instead of reporting, however, he remained 
absent 1d th.out leave at the St. Moritz Hotel until he vras taken to the 
hospital .by Lieutenant Doltolo, a medical officer of the Fort Jay Hospital, 
o:il December 11th. ·The accused sought to justify his absence by evidence 
ot aiokness. · Such evidenc~ does not show that he was unable to report 
to his commanding officer on December 6th. The accused remained absent 
until LieGtena.nt Doltolo took him to Governors Island on December 11th. 

·, ffl.~op st~tea that :when one 

•• • • d~liberately absented himsel"' without author
.ity• the tact that he was detained away 1 mger than he had 

_ intended by some agency beyond his control, will be no 

suf!'ioient answer to the accusation" (Winthrop's Military 

Law and Pr$cedents (2nd Ed.), p. 608). 


'Regardless, therefore. ot the cause.of the absence of the. accused from 

December 7th to .11th, inclusive, his absence cannot lawfully be excused~ 


5. The accuaed·entered a plea in·a.batement, that Specification 1, 

.Additional Charge I, be stricken from the record because it alleged the 

same elements as thoee complained of in the Specificatio~ of Additional 


/ 
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Charge II. Concerning this plea, it should be observed tha.t Specifi- · 
cation 1, Additional Charge I, alleges that the accused failed to 
report in person on Dece:;1ber 6, as oi·dered. On the other hanJ, the 
Specification of Additional Charge II, alleces that the accused 11 did, 
1tlthout proper leave absent himself from his station from December 6, 
1941, to December 11, 1941 11 ~ Obviously the "b:10 Specifications cover 
different periods of time, allege different types of misconduct, and 
require different proof. The action of the court in overruling the 
plea in abatement was correct. 

6. The Board of Review has given careful consideration to a 
letter from the Honorable Henry Cabot Lod6e, Jr., to The Judi;e Advocate 
General, ce.llil1t:; attention to the pledge of tempere.nce previously 
executed r..nd presented to The Judge Advocate General by the accused, 
and to seventeen affidavits received by The Jud0e Advocate General, of 
v.nich sixteen attest generally the excellent business and social reputa
tion of the accused and the fact that the affiants had never seen accused 
under the influence of intoxicating; liquor, and one from a physician with 
respect .to the physical and mente.l condition of the vrife of accused. 

7. A1t the time of his trial the accusl:ld was 47 years of age. The 
.Army Register, 1942, shows his service as follows: 

Capt. A.U.S. 3 July 41; accepted 9 July 41. - 2 lt. of Inf. 
9 Aug. 17; accepted 24 Aug. 17; l lt. 9 Aug. 17; ca.pt. 
(temp.) 20 June 18 to 29 Uar. 19; retired 31 :Liar. 19; capt. 
ret. 21 June 30 (act 21 June 30); A.D. 25 l'.ay 41. 

His retirement in 1919 was because of disability from wounds received in 
action. 

The efficiency file of accused contains two efficiency reports 
rendered upon accused. One dated April 11, 1918, gave him a numerical 
rating of 80. Another, covering the period from May 25, 1941, to June 
30,· 1941, gave him a general rating of very satisfactory. 

a. All the.members of the court joined in presenting the follow
ing recommendation for clemency to the revie~~ng authority, 

"Because of the excellent services rendered by the 

accused during the World War, and the fact that he was 

l;wice wounded in action, and the additional fact that 

JS volunteered for active duty during the current emer

gency, it is reconnnended that clemency be extended to 

the accused and that the sentence be suspended." 
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9. The court was legally constituted. No errors injuriously 
affectil'.lf; the substantial richts of the accused were co:mr.utted during 
the trial. In the opinion of the Boe.rd of Review the record of trial 
is legally sufficient to support the findings and the sentence and to 
w-e.rra.nt confirmation of the sentence. A sentence of dismissal is manda
tory upon conviction of a violation of the 95th Article of War, and is 
authorized upon conviction of a violation of the 61st Article of War. 

~--ft~) 
···-------~--~-, Judge .Advocate. 

~~~, Judge Advocate. 

{2h.e., /!.~ Judge Advocate, 
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lat Ind. 

War Department, J..A..G.O., 	 - to the Secretary or War. 

le Herewith transmitted tor the action ot the President are the 
record or trial and the opinion ot the Board of Review in the case ot 
Captain Byron c. Brown (0-14363}, In!'antry. 

2. I concur in the opinion or the Board ot Review that the record 
ot trial is legally auf'ticient to aupport the findings ot guilty and 
the 1entenoe, and to warrant oontirmation or the sentence. 

3. .All members ot the court.,;.martia.l recommended, in conaideration 
or the wounds received by the accused in h11 World War service, the 
extension of clemency by the suspension or the sentence. I concur in 
that recormnendation. I recommend, therefore, that the aentenoe be con
firmed but that the execution thereof' be auapend.ed during the pleasure 
of the President. 

4. lllclosed herewith are the dratt of a letter, for your lignature, 
tranamittiDg the record to the President tor his action, and a form of' 
.Executive action designed to carry into etfeot the recommendation ma.de 
above, should it meet with your approval. . 

~~-~.. 
Myron c. Cramer, 

Major General, 
The Judge .Advocate General. 

3 	Inola. . 
Incl. 1- Record ot trial. 
Inol. 2· Dft.ltr.ror sig. 

Seo.of War. 

Incl. 3- Form or Executive 


action. 
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WAR DEPARTMENT 
Services of Supply. 

In the Office of The Judge Advocate General (195). 
¥lashington, D. c. 

JGK 
221640 

.;UN 6 -1942 

UNITED STATES ) FORT BENNING, GEORGIA 
) 

v. ) Trial by G.C.M., convened at 

Private ANDREW L. LOPER 
) 
) 

Fort Benning, Georgia, April 
2, 1942. Dishonorable dis

(34005968), Service De .)
tachment (Colored) D.E.M.L., ) 

charge and impr,isonment for 
life. Penitentiary. 

Corps Area Service Command, ) 
For.t Benning, Georgia. ) 

OPINION of the BOARD OF REVIEW 
HOOVER, RITER and VAN BENSCHOTEN, Judge Advocates. 

1. The Board of Review has examined the record of trial in the 
e 	of the soldier above named and submits this, its opinion, to 

Judge Advocate General •.· 

2. The accused was tried upon the following Charges and Speci
ations: 

CHARGE I: Violation of the 92nd Article.of War. 

Specification: rn·that Private Andrew L. Loper, Service 
Detachment (Colored), D.E.M.L., Corps Area Service 
Command, did, at Fort Benning, Georgia, on or about 
February 28, 1942, with malice aforethought, will- · 
fully, deliberately, feloniously, unlawfully, and 
with premeditation ld.11 one Bennie L. Coleman, a 
human being, by shooting him with a rifle~ 

CHARGE II: Violation of the 93rd Article of War. 

Specification l: In that Private Andrew L. Loper, Service 
Detachment, (Colored) D.E.M.L., Corps Area'Service 
Colll!lland, did at Fort Benning, Georgia, on or about 
February 28,1942, with intent to commit a felony, ·· · 
viz, murder, commit an assault upon Private Charles 
Stathum, by willf'ully and feloniously shooting him 
witharifu. · 
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Specification 2: In that Private Andrew L. Loper, 
Service Detachment (c) D.E.hl.L., Corps Area 
Service Cormnand, did, at Fort Benning, Georgia, 
on or about February 28, 1942., with intent to com
mi.ta felony, viz., nrurder, cormnit an assault upon 
Private Alfred Segura., by willfully and feloniously 
shooting at him with a rifle. 

Specification .3: In that Private Andrew L. Loper., 

Service Detachment (c) D.E.E.L., Corps Area 

Service Command., did, at Fort Benning., Georgia., 

on or about February 28, 1942, m.th intent to 

commit a felony, viz., murder, commit an assault 

upon Private Dewitt Grady, by willfully and 

feloniously shooting at him with a rifle. 


The accu~ed pleaded not guilty to and was found guilty of the Charges 
. and Specifications. No evidence of previous convictions was introduced. 
·He was sentenced to.be dishonorably discharged the service, to forfeit 
all pay and allowances due or to become due., and to be confined at hard 
labor, at such place as the reviewing authority may direct, for the 
term of his natural life. The reviewing authority approved the sentence 
and forwarded the record of trial for action under Article of War 5e>;,. 

3. The accused, a colored soldier, was on guard duty on the 
evening of February 28, 1942, at Fort Benning, Georgia. He was poste9-· 
at 9:30 p.m. on Post No. 16 (R. 13, 51., 66, 78). Privates Charles · 
Stathum, Dewitt Grady and Alfred Segura (hereinafter designated "three 
sentinels") were.on the same detail (R. 13, 53, 66, 79). The posts of 
the detail were adjoining.and had a com.'llon meeting point in the proximity 

'· 	 of a telephone (R. 14, 53, 66). Under orders., the sentinels reported 
hourly to the guardhouse by use of this telephone (R. 14, 53, 54, 66) 
and by common understanding Grady made the report on behalf of the 
four sentinels. Located near the telephone was the latrine (Ex. l; 
R. 53, 66). Each sentinel was armed ~ith a 30-30, 1903 Springfield 

rifle and each rifle had a clip of five cartridges in the magazine 

R. 	 13., 44, 79) • 

After walld.ng post for about one-half hour, Stathum, Grady 
and Segura at about 10 p.m., met at.the telephone (R. 23, 54, 66). 
While Grady was telephoning~ Stathum and Segura went into the latrine 
to warm themselves and met the accused therein for the first time that 

. evening (R. 14, 54). The accused appefU'ed to be a "little bit drunk" and 
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"sleepy" (R. 15, 40, 55, 67). He was reclining on a bench, and 

apparently had been vomiting (R. 26, 56, 67). Again at about 11· p.m. 

the three sentinels met at the telephone to make the hourly report and 

then entered the latrine (R. 28; 55, 66, 67). The accused was asleep 

on .a bench (R. 29, 67) and "was acting kind of funny and looked sleepy" 

and "looked like he was drunk" (R. 40, 41, 67, 145,146,.148, 149). 

While in the latrine the soldiers heard the officer of the guard 

approaching (R. 28, 41). The accused was awakened from his stupor by 

Grady (R. 28, 29, 41, 75), ·and the four soldiers departed for their 

posts. Inspection was made by the officer of the guard (R• .31) and 

immediately following inspection the accused approached the three senti 

nels (R• .31) and claimed someone had taken his money (R. 16, .32). The 

sentinels denied knowledge of accused's loss (R• .31). Soon after the 

midnight telephone report of the sentinels accused again approached 

them while on post and asked if they had his money (R. 3.3). They re

peated their denial. Accused pointed his riile at them. The three 

sentinels offered to allow. the accused to search them and also suggested 

he report his loss to the officer of the guard (R• .3.3). Thereupon the 


. accused grounded his riile and after conversing further with the three 

sentinels informed them he·was returning to the latrine to search for 


·	his money (R. .34) • Returning in about 15 minutes (R. .34) the accused 

again demanded his lliOney from the three sentinels and again they denied 

they had it (R• .35). 


At the 1 a.m. report (March l, 1942) the three sentinels again 
met at the latrine. An inspection by the officer of the day was about to be 
made (R. 56, 68). Accused was lying on a bench and appeared to be sleeping 

·. (R. 55, 56). He was aroused by Segura (R. 56, 69) and soon thereafter 
appeared on his post vmere he challenged the 6fficer of the day (R. 57) 
b.efore the latter reached accused I s post (R. 59) • He did not report his loss 
to the officer of the day (R. 35, 57). The officer "checked" the post (R• 
.36, 57, 70). After the departure of the officer of the day the accused again 

'resumed. the argument with the three sentinels concerning his money (R. 115), 
~ for the second~ informed them he was returning to.the latrine to 
search for his money (R• .36). The accused departed but within a short time 
returned from the direction of the latrine to the location where the three 
sentinels were standing (R• .36, .38, 59, 70). Again demanding his money, he 
pointed his riile at the group (R. 39, 59, 79). The group was standing north
east of the latrine in the vicinity of certain tanks and half tracks (R• .36, 
59, 71; Ex. l). The accused continued to demand his money (R. J9, 58, 71), 
and immediately thereafter while starJ.ding about 15 feet from the three 
sentinels, discharged his riile in the .general direction o.f them (R. J7). 
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Stathum received a bullet through both of hi"°s legs (R. 19). In company 
with Grady he ran about 10 or 15· feet and then fell to the ground (R. 39). 
Segura fled (R. 39, 59). The accused fired a shot towards Grady and 
Stathum (R. 39, 60, 62, 72), whidh passed through a leg of Grady's 
trousers (R. 72, 74) •. A third shot was fired by accused towards Segura 

· 	(R. 60). Grady sheltered himself under a mess hall (R. 72); Segura~re
turned to his post (R. 60), and Stathum;being wounded, laid ·on the 
ground near a parachute tower. He was thereafter taken to the hospital 
(R. 19, 39). About five minutes later another shot was heard (R. 6o, 

72, 73). The sound of the shot appeared to come from the direction of 

the latrine (R. 60, 73), and this was immediately followed by the souna 

of a human voice (R. 60, 73, 74) in distress. At this time and place 

the accused fired the only shots--four in number (R. 62). At the first 

shot !rom the accused's rifle, the. three sentinels dropped their rifles 

and fled (R. 62). 


Upon being summoned, the officer of the guard arrived at the 
latrine at about 1:30 a.m., March l, 1942. He found the body of a 
colored soldier in the shower room and accompanied it to the station 
hospital (R. 121), in an ambulance. The corporal of the guard received 
a telephone call at about 12:50 a.m., l.farch l, 1942, that a man had been 
killed at Post No. 16. He went to the post inunediately and met the 
officer of the day who instructed him to place the accused. under arrest 
(R, 80). The accused was found on post by the corporal (R. 82). Upon 
being challenged and recognized by the accused the following colloquy 
occurred: · 

Corporal of 
the Guard: "Private Loper, what is wrong with you? 

You killed a man down there." 
Accused: "I was trying to kill all of those sons- of

bitches. They took my money." 

The accused declared to the corporal that "Those sons-of-bitches got 

his money and had cost him his wife and child" and that the money was 

all his 'Wife had to live on (R. 85) and that he had shot at all of 

them and upon being asked the number of shots· he fired replied: "I 

shot four times and there is one round in my gun now and the gun is 

cocked." The corporal said: "The officer of the day sent me down here 

to arrest you". The accused thereupon surrendered and delivered his 

rifle to the corporal (R. 83, 90). The rifle, a .30 Springfield, was 

identified and admitted in evidence (R. 83; Ex:. 4). The accused was 

taken to the guardhouse (R. 84). Hhen the accused was arrested he was 

crying ~d excited, but the corporal testified that he did not .~ppear 


-4



(199) 


to be under the influence of alcohol (R. 84, 85,87). 

Private Bennie L. Coleman, Company D, 34th Quartermaster Regi
ment, on the night of February 28-March 1, 1942, was assigned to the 4th 
Company, 4th Student Training Batta.lion, Fort Benning, Georgia, for rations 
and quarters but was a student at the school for bakers and cooks (R. 11). 
About 1:15 a.m., March 1, 1942, Private Coleman entered the latrine 
(R. 115, 116). In the latrine at that time were Private Elton Davis, 
J6?th Infantry, and a Private Burns (R. 116). Following the sound of three 
shots, Coleman went outside to investigate and then reentered the latrine 
(R. 116) informing Davis and Burns that he had seen a man run under the 
mess hall located in the proximity of the latrine (R. 117). Coleman then 
entered the bath compartment, which was ·separated from the toilets by a 
partition which did not reach to the.roof, but was high enough to prevent , 
sight over the same (R. 117, 118). Soon after Coleman entered the bath 
compartment a fourth shot was heard by Davis and Burns (R. 118). Davis 
heard Coleman exclaim: "Oh, God, I am shot" (R. 118). There was a single 
electric light in the latrine and it was extinguished by Burns and he 
and Davis huddled in a corner until the officer of the guard arrived 
(R. 118, 119, 121) and discovered the body of Coleman in the shower com
partment. The body was sent to the morgue (R. 94, 121) and it was identi 
fied as that of Coleman (R. 8, 10, 11). Life had expired when a pre
liminary examination Of the body was made by a medical officer at the 
morgue (R. 95). As a result of an autopsy made the next day (lJarch l, 
1942) it was found that the deceased died as a result of a gunshot wound 
(R. 	97; Ex. 10). The wound was described in the autopsy report as 

· "a. 118.ssive Left Hemothorax. 
o. 	 Bullet Wound of Chest Penetrating the Pulmonary 


Artery, Left Coronary Artery, Left Auricle, the 

Lung, the Aorta, and the 2nd and 11th Left Ribs. 11 


A .JO caliber projectile was found imbedded under the skin of 
the back of Coleman's body. It was :removed (R. 97, 98) and upon being 
offered in court was admitted in evidence after being properly identified 
(R. 98; Ex• .3). It was stipulated (accused consenting) that the bullet 

(Ex. J) was taken from the body of the deceased and that the bullet was 


· fired from a rifle admitted in evidence (R. 160, 161; Ex. 4). A ballistic 
expert testified that the bullet taken from the body of deceased was · 
fired from the rifle (R. 45, 46, 47, 48, 49, 50; Exs. 4, 5, 6, ?, 8, 9) 
which was in possession of accused and delivered by him to the corporal 
of the guard at the time of his arrest (R. SJ). The rifle was delivered 
to the accused when he went on guard duty at 9:JO p.m., February 28, 1942 
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(R. 44, 74, 79, 83), and it was then loaded (5.. 79). Upon delivery by 
accused of the rifle to the corporal of the cuard at the time of accused's 
arrest it contained only one cartrifge, in the cha.r.iber (H. 83). 

February 28, 1942, vras p2y day (R. 78, 134). The accused, 
accompanied by solciier companions, "v:ent to tovm" in the afternoon 
(R. 78, 134). He arrived at the 11Liberty Inn" about 1 p. m., and with 
approximRtely eigh~ other soldiers procured ru1G consuined about U1ree 
pints of whiskey (R. 78, 86, 135). Accused drank less than a half pint, 
but probably secured more liq_uor (R. 86, 143) before returning to his 
post. He returned to Fort Benning about 2:30 p.n., or 3 p.r:i. (R. 89). 
He was asleep in quarters until 5:30 p.m. (R. 137), when awakened b:r a 
companion. At that tine he gave the companion f24 "to hold. for him" 
(R. 137). Witnesses for the defense testified that about 5: 45 p.m., 
the accused and a companion went to the Post Exchange where accused con
sumed some beer. He returned to the harracks about 6:30 p.m. (R. 138), 
being assisted by two companions. Tv10 colored soldiers testified ·that 
he appeared to be drunk at this time (R. 138, 139, 141). Other witnesses 
testified, however, that when he nent on guard duty at 9:30 p.m. (R. 78), 
accused did not appear to be under the influence of liquor (~l. 87, 93). 
At the time accused went on guard duty the soldier conpanion returned 
his C24 to him (R. 139). 

In the course of the trial, there was received in evidence a 
statement or accused mn.de to the field officer o:i:" the day on ::arch 1, 
1942 (R. 108). The officer (Major Farris) testified (R. 100) that before 
the statement was made he informed the acc~sed: 

"Andrew,·understand anything you say can be used ai;ainst 

you. All I am interested in is the facts. I ao talld.ng 

to.you just as a friend. You can make a statement or not 

as you choose" (R. 100, 106). 


Another officer (Lt. Bridges) who was present at the interview testified 
that Maj or Farris informed the accused tha.t what he said might be used 
against him (R. lll). The accused, under oatp, testified: 

111:B.jor Farris told me iH:* 'Loper, you can make a state

ment if you want to ·,Hh'l- you don't have to make a state

ment unless you do want to,' ·but I did not understand 

Major Farris say, to the present time I don't rememb~r 

him saying, that any statement I made at that time could 

be used against me. I did not understand him to say 

that." {R. 104-105) 
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The field officer of the day made longhand notes of the 
statement of accused (R. 108) at the time of his interview with him 
and the same were received in evidence (Ex. 11) without objection of 
the defense (R. 108). The statement of accused, as evidenced by the 
notes of the field officer of the day, was in substantial accord w.i.th 
the testimony of Grady, Stathum.and Segura as to what occurred prior 
to the firing of the fatal fourth shot. Accused further stated: 

"First fired at Segura. He ran and fell. I then made two 

shots at Dewitt (sic. Grady) and Stathum. I walked from 

S.E. comer of Ordnance Bldg. towards my post and when I 

was about to Edwards road I seen Dewitt and I thought he 

was going into bath house and I fired at him. I heard 

some (one) hollor 'Oh'. I went'back to my post and went 

t round when O.D. came and ask for my rifle. I told him 

what happened. I had had one beer in P.J.!. 11 


Character witnesses on behalf of accused testified that his reputation 
in his company was "mighty good" (R. 140); that he could be trusted 
with money (R. 140, 143); that he performed "good service" in the army 
(R. 152); that he "acted nice and polite and always carried hims.elf 
nice" (R. 156); that he was "nice and·quiet as anybody could be" and 
has taken care of hi1:1 wife (R. 151), and that his military service and 
character were "perfectly satisfactory" (R. 158). It was further shown 
that accused is marr;i.ed' (R. 154, 155); · that he has provided for his wife 
anti that she expects to bear a child in June, 1942 (R. 154). 

Captain Burton P. Grimes, Medical Corps, officer in charge of 
the neuropsychiatric service· of the station hospital (Fort Benning), testi 
fied for the defense that on the day prior to the trial he exanined · 
accused by use of a modified Stanford-Binet intelligence test (R. 125) 
and had found that the score of the accused was 

"such as to indicate that he had a mental ac:"! of about 

seven years and six months, which when redu~ed to an I.Q., 

or intelligence quotient of a fifteen year normal would 

give him an intelligence quotient of fifty, which is t.he 

top figure for the rating made by the imbecile. In other 

words this man's performance on that test indicated*** 

that he was a mental deficient to be placed at the border 

line between an imbecile and a moro1.11 , 


and that accused was a fit subject to be placed before a board convened 
under Section VIII, AR 615-360 (R. 126). 
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There wa~ no evidence of psychosis or insanity in the accused (R •. 1Z7). 
Accused understood parts of the trial proceedings but that a "fair 
proportion is going over his head"; that he understood what he is 
alleged to have done, because it was explained to him, but that the 
taldng of another's life 11didn 1t seem to have made any particular im
pression on him" (R. 131). At the conclusion of the .testimony of the 
medical officer the trial judge advocate suggested (R. 131) proceedings 
under the provisions of paragraph 63 of the Manual ·for Courts-Martial 
(R. 131). The defense counsel declared that they did not raise the 
defense of insanity and recognized the distinction between mental de
ficiency and mental disorder (R. 132). The court ruled,in effect, that 
no issue of insanity had been raised and took no further action in the 
premises. 

4. The accused did not testify under oath in his own defense 
except as to the statement made by ~jor Farris to him at.the time this 
officer was conducting an investigation of the case (R. 102, 103, 104, 
105). Neither.did the accused make an unsworn statement. 

5. The record of trial presents for consideration by the Board' 

jf Review three questions: · 


a. Vvhether.the accused's mental capacity at the time of 
1,rial was such that he was unable to Wlderstand the nature of the pro-· 
ceedings and to intelligently conduct or cooperate in his defense 1'1thin 
the provisiom of paragraph 63, I!.anua1 for Courts-Martial (R. 133). 

b. · Whether the court·acted erroneously in admitting in 

evidence tnat part of the testimony of Major Farris, field officer of 

the day (R. 108), containing a statement made to him by the accused 

concerning accused's actions prior to the shooting of Private Coleman. 


c. Whether the evidence is legally sufficient to s·upport the 
findings of guilty of the Charges and Specifications. 

6. There is nothing in the record of trial.to justify a conclusion 
that accused was not mentally responsible for his wrongful acts or that 
any mental deficiencies from which he may suffer affected his criminal 

. responsibility~~ his capacity intelligently to cooperate in his defense. 
The Board of Review is of the opinion that the court committed no error 
in its denial of the motion of the trial judge advocate for submission 
of the status of accused's mental capacity to a board of officers ,m.der 
paragraph 63 of the Uanual for Courts-Martial. 
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7. The statement made by the accused to L:a.jor Farris .(R. 108) 
was not a confession of guilt of murdering Private Coleman (Charee I 
and Spec. thereof), but was an admission of certain facts, which in
culpated the accused. There was no intention on his part·to speak 
the truth as to this specific Charge; rather he stated certain facts 
from which may be implied his guilt of the Charge of murder. An animus 
confitendi with respect to murder was entirely absent from that statement. 

"A confession is an acknowledgment in express terms, by 

a party in a criminal case, of his guilt of the crime 

charged; while an admission is a statement °b'J the accused, 

direct or implied, of facts pertinent to the issue, and 

tending, in connection with proof of other facts, to prove 


11his guilt (Wharton 1p Criminal Evidence, vol. 2, sec. 580, 
p. 954). . 

Treated simply as.an admission against interest and applied 
oJily to Charge I and the Specification thereof, the statement.was ad
missible in evidence without proof that it was voluntary in nature. 

"In many instances an accused has made statements which 

fall short of being acknowledgements of guilt, but which, 

nevertheless, constitute important admissions as to his 


,connection or possible connection w.i.th the offense 

charged. Such statements are called 'admissions against 

interest' and are admissible in evidence vdthout any 

showing that they were voluntarily made. Should it, hov1
ever, be shO?.n that an admission against interest was 

procured by means which the court believes to have been 

of such character that they may have caused the accused 

to make a false statement, the court may either exclude 

or strike out and disregard all evidence of the state

ment" (H.C.IZ., par. 114 ~). 


However, when considered in connection with the charges of perpetrating 
assaults with intent to commit a felony (Charge II, Specs. 1, 2, 3) the 
statement amounted to a confession of guilt. Therefore, it is necessary 
to consider whether the statement was~ voluntary act of accused. 

· Accused .r,iaving been advised that any statement he made could 
be u~d'·'against him and that he was not required to make ,a statement, 
and there being nothing in the recora to indicate that the statement was 
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not volwitarily made, the Board of Review is of the opinion that tPe 
court's action in receiving the confession was not erroneous. In any 
event proof of the guilt of the accused as to both Charges and all 
Specifications is so convincing independent of accused's statement, 
that its admission in evidence could not have prejudiced him. 

8. "I.Iurder is the Wllawful killing of a human being with malice 
aforethought." (M.C.M. par. 148.) 

111,:alice aforethought.-Malice does not necessarily 
mean hatred or pez<sonal ill-will toward the person ld.lled, 
nor an actual intent to take his life, or even to take any
one's life. The use of the word 1aforethought 1 does not 
mean that the malice must exist for any particular time be
fore commission of the act, or that the intention to ld.11 
must have previously existed. It is sufficient that it 
exist at the time the act is committed. (Clark.) 

"ilia.lice aforethought may exist when the act is wipremed
i tated. It may mean any one or more of the following states 
of mind preceding or coexisting with the act or o.r.-.ission 
by which death is caused: An intention to cause the death 
of, or grievious bodily harm to, any person, whether such 
person is the person actually killed or not (except when 
death is inflicted in the heat of a sudden passion, caused 
by adequate provocation); knowledge that the act which 
causes death vd.11 probably cause the death of, or 
grievous bodily harm.to, any person, whether such person 
is the person actuallykilJa:i or not, althouf;h such 
knowledge is accompanied by indifference whether death 
or grevious bodily harm is caused or not or by a wish 
that it may not be caused; intent to commit any felony• 

. (See,,149 ~-'."'Burglary.)" (par. 148 !, H.C.M., p. 16.3.) 

"When unintended person is killed by mistake
Offense same as if intended party had been ldlled. 
Where A aims at B with a malicious intent to kill B, but 
by the same blow unintentionally strikes and kills c, 
this has been held by authorities of the highest rank to 
be murder, though if A's aim at B was without malice, 
the offense would have been but manslaughter. Thus A 
gives poison to B, intending to poison her, and B, 
ignorant of it, gives it to a child, who eats it and 
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dies; this is said to be murder in A, but no offense 

in B; and this, though A who was present at the time 

endeavored to dissuade B from giving it to the child. 

So where B., a policeman, is lawfully endeavoring to 

arrest A., and A shoots at the policeman, and accidentally 

kills c, this has been held to be murder in A." (vol. 1 

Wharton's Criminal Law, sec. 442, & authorities cited.) 


The above doctrine is also confirmed by authorities set forth 
in an annotation in 18 ALR 917. 

The evidence in this case is conclusive that accused, without 
legal excuse and without any adequate provocation fired a fourth shot 
at Grady (R. 60, 72, 73; Ex. 11) which went wild and killed Coleman as 
he stood in the shower bath compartment of the latrine (R. 117, 118). 
It is also self evident that the accused in firing this shot intended 
"to cause the death of, or grievious bodily harm to" Grady. The killing 
of Coleman partakes of the quality of accused's original act in shooting 
at Grady, so that accused's guilt of the crime of killing Coleman is 
exactly what it would have been had the rifle shot taken effect in the 
body of Grady, the intended victim instead of that of Coleman, an inno
cent bystander. 

It is, therefore, necessary to consider the question as to 
whether there is any evidence in the record to sustain the finding of" 
murder or whether it would sustain only a finding of voluntary man
slaughter had Grady been the victim instead of Coleman. 

"Manslaughter is unlawful homicide without ma.lice 

aforethought. and is either voluntary or involuntary. 


"Voluntary man.slaughter is where the act causing 

the death is connnitted in the heat of sudden passion 

caused by provocation. 


"Involuntary manslaughter.is homicide unintention

ally caused in the commission of an unlawful act not 

amounting to a felony, nor likely to endanger life, or 

by culpable negligence in perfonaing a lawful act, or 

in perfonaing an act required by law. (Clark.)" · 

(par. 149 !, u.9.M.) 


It is obvious that the homicide in this case is not involuntary 
manslaughter inasmuch as the act of accused in attempting to shoot Grady 
as he was itt the act of seeking shelter under the mess hall was an un
lawful act amounting to a felony. It was an assault with intent to com
mit murder under Article of.War 93. Involuntary manslaughter may there
fore be dismissed from the case. 
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"The characteristic element of voluntary manslaughter 
is that it is connnitted upon a sudden heat of passion, 
aroused by due provocation, and without malice. The 
passion thus aroused must be so violent as to dethrone 
the reason of the accused, for the time being; and prevent 
thought and reflection, and the formation of a deliberate 
purpose. The theory of the law is that malice and passion 
of this degree cannot coexist in the mind at the same time; 
and the grade of the offense is fixed by the preponderance 
of passion, or the legal presumption that the act was 
malicious and for motives of revenge. Mere anger, in and 
of itself, is not sufficient, but must be of such a_ 
character as to prevent the individual from cool reflec
tion and a control of his actions.· Such passion must be 
produced by due and adequate provocation, and be such 
that would cause an ordinary man to act upon the im
pulse of the moment, engendered by such passion,·and 
without due reflection and the formation of a determined 
purpose. The moving cause of the action of the accused 

· in any given incident under investigation may be either 
such anger as above described, or fear, or terror of 
such a character or degree as to render the accused in
capable of cool reflection. What may reasonably in
spire these feelings is not viewed alike. 

"Absence of design to effect death or grievous 
bodily harm, the homicide is voluntary manslaughter, 
and not murder, although the act was unlawful and 
malicious. 

*" * * "Assault upon accused, actual or attempted, by 
the person killed, an.attempt to commit serious 
personal injury, or equivalent circumstances, neces
sary to reduce a homicide to voluntary manslaughter. 
A slight assault does not justify killing 'with a 
deadly weapon. But neither assault, nor an attempt 
to commit an assault, is necessary where the evidence 
shows that the circumstances were such as to justify 
the exci"tE:!,!118nt of passion to the same extent that an 
actual assault would have done. Serious and highly 
provoking injury, sufficient to excite an irritable 
passion in a reasonable person,. or an attempt to kill, 

.·or to commit a ~erio1ts personal injury, is always, 
necessary to reduce a homicide to voluntary man
slaughter. 
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"Belie£ @Y serious. bodily injury about to be 

in.flicteq. upon the accused by the person killed, which 

is honestly entertained, but which was held upon in

su££icient grounds £or such a belie£; will not reduce 

a homicide to voluntary manslaughter. Thus, drawing 

a knife at the distance 0£ a few paces, with a motion 

or movement,to approach, does not put a man in such 

peril of life or limb as to warrant him in shooting. his 

antagonist. . 


"Cooling time intervening, giving the reason a.n 

opportunity and time to resume its throne, a homicide 

will cease to be manslaughter and become murder. Cool

ing time is always a question of reasonable time, and 

depends upon all the circumstances of the particular 

case. Where the law has not defined, and cannot, without 

gross injustice, define, the prec\se time which shall be 

deemed reasonable, the question is one for the jury; but 

l'lhere the law has defined what shall be a reasonable 

time, the question of such reasonable time-the £acts 

being found by the jury-is one of law for the court. 

Where the question of reasonable time is one of fact for 

the jury, the court cannot take it from the jury by 

assuming to decide it as a question of law, without con

fmunding the respective provinces of court and jury." 

(vol. l, Wharton's Crimi.nal Law, sec. 426.) 


Measuring the situation from the standpoint of the accused in the 
light of all the surrounding circumstances it is obvious that at the 
meeting of the accused and the three sentinels immediately following the 
l a.m., report (R. 36, 59, 71) there was no threat of serious bodily 
injury to accused by the sentinels nor did they assume a provoking or 
irritating attitude toward him. On the contrary the evidence is in
disputable that the accused was the aggressor (R. 39, 58, 71) not only 
on this occasion but throughout ·the evening. There is not an iota of 
evidence that the three sentinels attempted an assault upon accused at 
any time during the night; rather they assumed a passive, explanatory 
and non-belllgerant attitude (R. 33). Tli'ere was nothing in their con
duct to provoke in accused uncontrollable anger or heat of passion 
(R. 36, JS, 59, 70). If that existed it was engendered within him by 
his belief that his month's wages had been stolen and the unbalancing 
effect of alcoholic stimulation (R. IIJ, 41, 67, 145, 146, 148, 149). 
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In order to reduce murder to the status of voluntary man
slaughter the anger or passion of the accused at the time of the 
homicide must be so violent and impulsive as to dethrone reason and 
exclu:iethe power of deliberation. Passion must take the place of 
reason; violent anger must be substituted for deliberation.· There 
must be evidence of some actual assault upon accused, or an attempt 
by the deceased to commit a serious personal injury, or evidence of 
equivalent circumstances which momentarily struck from the accused's 
mental processes the power to reason or deliberate. 

The circumstances surrounding the act of.accused in firing 
the fatal, fourth shot are completely in opposition to the idea that 
it was the deed of a man acting in the frenzy of anger and passion. 

. The evidence on the contrary is clear that when accused 
aimed the fourth shot at Grady he acted deliberately and with a 
malignant purpose •. Stathum had been wounded by the first discharge 
of accused's rifle; and both Segura and Grady had fled the scene 
seeking protective shelter. They had dropped their guns. Prior to 
the firing of the fatal shot and after wounding Stathum the accused. 
fired two shots; a second shot in the direction of Grady and Stathum, 
which passed through a leg of Grady's trousers and a third shot 
directed towards Segura. It was then that the accused saw Grady 
running in the general direction of the latrine and mess hall. He 
then·discharged the bullet 'Vhich killed Coleman. 

Assuming that accused was in extreme anger and passion .(and 
this assumption is not supported by the evidence which is. of such nature 
as to lead to the opposite cc,nclusion) during the altercation immediately 
prior to accused firing the first·shot, and that such condition of mind 
was provoked by the three sentinels, there was an interval between the 
provocation and the killing. It was a question of fact for the court 
as to 'Whether there was sufficient time for malice to be substituted 
for passion. There is substantial evidence in the r~cord to support 
a finding that a reasonable cooling period intervened and that when 
accused fired the fourth shot at Grady he was actuated by malice and 
that his deed was deliberate and .,Premeditated. 

It is clear that when accused for the fourth t.ima discharged 
his rifle by aiming and shooting at Grady as the latter sought shelter, 
he intended with malice aforethought willfully, feloniously, unlawfully 
and with premeditation either to kill Grady or inflict serious bodily, 
injury upon him. The bullet 1'8llt wild and killed Coleman•. Aral ice 
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followed the bullet. This was murder condemned by Article of War 92. 

9. Charge II charges violation of Article of War 93 and in three 
separate Specifications alleges that accused, with intent to commit a 
felony, viz, nrurder, did commit separate and distinct ,assaults upon· 
Privates Stathum, Segura and Grady. In the opinion of the Board of Re
view there is substantial evidence in the record to prove these dis
tinct offenses. The recital of the facts hereinbefore made is con
clusive that the finding of guilty as to the Charge and the Specifications 
is not only correct, but is the only finding possible. The offenses are 
denounced by Article of War 93. 

10. The accused at the time of the commission of the offenses 
was 22 years of age. He was inducted into the military service on 
January 20, 1941. There was no evidence of previous convictions. 

11. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during the 
trial. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support the findings of guilty and the sentence. 
Imprisonment for life is authorized for conviction of violation of 
Article of War 92~ Confinement in a penitentiary is authorized by 
Article of War 42 for the offenses of murder and assault 'With intent 
to murder, recognized as offenses of a civil nature and so punishable 
by confinement in a penitentiary by Sections Z73 and Z76 of the Criminal 
Code of the United States. 

~ Judge Advocate. 

~••:: ,z7 4. ,Judge Advocate. 

''. . .;,Ll~..d -- ·~ Judge Advocate. 
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WAR DEPARTMENT 
Services of Supply 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGK 
CM 221662 

MAY 2. 3 1942 

UNITED STATES ) THIRD AIR FORCE 

v. 
) 
) Trial by G. c. M., convened at 
) Barksdale Field, Louisiana, 

Private MOSES H. KNIGHT 
(20821662), Troop F, 112th 

) 
) 

April 28, 1942. Dishonorable 
discharge and confinement for 

Cavalry. ) ten (10) years. Federal Reform
) atory, El Reno, Oklahoma. 

HOLDING by the BOARD OF REVIEW 
HOOVER, RITER and VAN BENSCHOTEN, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined by the Bo-ard of Review. 

2. Accused was tried upon the follow.i.ng Charge and Specifi
cations: 

CHARGE: Violation of the 58th Article of War. 

Specification 1: In that Private Moses H. Knight, 
Troop F, ll2th Cavalry, did, at Fort Clark, 
Texas, on or about July 5, 1941, desert the 
service of the United states and did remain 
absent in desertion until he was apprehended 
at Kilgore, Texas, on or about January 20, 
1942. 

Specification 2: In that Private Moses H. Knight, 
Troop F, 112th Cavalry, did, 'While enroute 
from Camp Wolters, Texas, to Fort Clark, Texas, 
on or about January .31, 1942, desert the serv
ice of the United States and did remain absent 
in desertion until he was apprehended at Tyler, 
Texas, on or about February 7, 1942. 

He pleaded guilty to and was found guilty of the Charge and Specifications. 
No evidence of previous convictions was introduced. He was sentenced to 
dishonorable discharge, forfeiture of all pay and all.owa.nces due or to be
come due and confinement at ha.rd labor for ten years. The reviewing au
thority approved the sentence, designated the Federal. Reformatory, El Reno, 
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Oklahoma, as the place of confinement, and forwarded the record of trial 
for action under Article of War 5~. 

3. The record of trial is legally sufficient to support the find
ings of guilty. The only question requiring consideration in this hold
ing is l'ihether the record of trial is legally sufficient to support the 
sentence adjudged. 

4. Neither of the desertions in violation of Article of War 58 of 
'Which accused was found guilty was committed subsequent to issuance of 
the Executive Order of February 3, 1942, suspending limitations upon 
certain punishments, including punishments for violations of Article 
of Viar -;s, prescribed by the table of maximum punishments set forth in 
paragraph 104.£ of the Manual for Courts-Martial. The suspension of lim
itations upon punishments effected by the Executive Order was, by the 
terms of the order, made applicable only to offenses committed after 
the order was issued (Ex. Or. No. 90481 Feb. 3, 1942). It follows 
that the limitations upon punishments prescribed by the table of maxi
mum punishments, paragraph 104.£, Manual for Courts-Martial, are ap
plicable with respect to both offenses of 'Which accused was found 
guilty. The maximum punishment by confinement authorized by this 
table for the offense of desertion terminated by apprehension, after 
more than six months• service, is confinement at hard labor fo:r;- two 
and one-half years. 

5. For the reasons stated the Board of Review holds the record 
of trial legally sufficient to support only so much of the sentence 
as involves dishonorable discharge, forfeiture of all pay and allow
ances due or to became due, and confinement at hard labor for five 
years in the place of confinement designated by the reviewing author
ity. 
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WAR DEP.ART1CENT 

Services 0£ Supply 


In the Office o£ The Judge Advocate General. 

Washington, D. c. 
 (21)) 

SPJGK 
CM 221670 

JUN 2 t942 

U N I T E D S T A T E S ) 3RD AIR F'ORCE 

v. )
) 

Trial. by G. c. M., convened at 
) Drew Field, Florida, April 10 

Captain RAYMOND E. MORANG ) and M8¥ 5, 1942. Dismissal.. 
(0-248367), Plotting Canpany,) ' 

553rd Signal Battal.ion (Sep- ) 
arate) AW. ) 

OPINION o£ the BOA.RD OF REVIEVl 

HOOVER, RITER and VAN BENSCHOTEN, Judge Advocates • 


.l. The record o£ trial 1n the case o£ the officer named above 
has been examined by the Board o£ Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried u,pon the .following Charge and Speoifi 
oationa 

CHARGE1 Violation o£ the 85th Article o£ Vlar. 

Specifica.tion1 In that Captain R~ond E. Morang, 
Plotting Comparcy-, 553rd Signal Battalion, (Sep
arate) AW, at Drew Field, Tampa, Florida, on or 
about March 21, 1942, was found drunk 'While on 
duty as Camnanding Officer, Plotting Canpazzy-1 
553rd Signal Battalion (Separate) AW. 

He pleaded not guilty to and was .t'ound guilty o£ the Charge and Specifi 
cation. No evidence o£ previous convictions waa introduced. He waa sen
tenced to be dismissed the service. The reviewing authority approved 
"only so much o£ the £1nd1ngs as involve a finding o£ guilty or being 
drunk at the time and place as alleged, in violation or .Article or War 
96", approved the sentence, recommended that the sentence be canmuted 
to "restriction to the limits o£ the base for a period or three· montha 
and a forfeiture of fii'ty dollars of his pq per month for a period ot 
six months", and forwarded the record of trial !or action under Article 
of War 48. 
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3. Tne evidence shows that on March 20, 1942, accused was on 
duty at Drew Field, Tampa, Florida (R. 32). His quarters were at 
Sulphur Springs, Florida, about seven and one-half miles from Drew 
Field, where he lived with First Ll.eutenant Henry c. LeFebvre, 503rd 
Signal Regiment. On the evening of :March 20 accused and Lieutenant 
LeFebvre stopped in the Officers• Club at Drew Field where each had 
a drink of bourbon whisky with soda after which they proceeded to 
their quarters at Sulphur Springs (R. 21, 33). At about 10 p.m., 
they went to Sulphur Springs, purchased a pint bottle pf whisky and 
proceeded to a roadside inn where each had two drinks of the whisky 
vrith 117-UP" • Leaving the inn they drove to another "place" where 
each had two more "drinks" of 'Whisky and two glasses of beer (R. 22, 
23). At about 2 a.m., accused complained of a pain across the pit 
of his stoma.ch (R. 22). Shortly thereafter the two returned to their 
quarters, arriving at about 3 a.m. (R. 22, 23, 33). Accused com
plained that he did not £eel well and he did not immediately retire. 
Ll.eutenant LeFebvre called him at 6 a.m., liarch 21. Accused again 
said he was not feeling well, and told Ll.eutenant LeFebvre to ask a 
Ll.eutenant Cecil to "take over the command". Ll.eutenant LeFebvre 
stated that he would return for accused in time for accused to go on 
guard at 11 a.m. (R. 23). Accused took another "drink" of the whisky 
(R. 13, 34). Lieutenant LeFebvre returned to the quarters at about 
10 a.m. At this time there was still about an inch or slightly mare 
o! whisky in the bottle purchased the night before (R. 23). 

At about 11 a.m., March 211 accused attended a staff meeting at 
Headquarters of the A.rrrv Air Base at Drew Field (R. 3). The room21 
was crowded, with twenty-five or thirty officers present (R. 16). 
The day was a 11good, warm, sUllllller dey11 , the temperature bGi.ng variously 
describ.ed by 'Witnesses as 11warm11 (R. 14), "rather warm" (R. 26), "quite 
warmn (R. 17), hot (R. 4) and 11extremely warm, humid and oppressive"
(n. 20). An officer who observed him at this time testified that he 
detected the odor of liquor while accused was near him and that accused 
was "unsteady on his feet" (R. 3, 5). After the meeting accused re
ported to the adjutant for duty as new officer of the day. The ad
jutant testified that accused leaned over 'W1 tness • desk at "a very 
sloppy angle", with his left hand on the desk, and, before the old o!
ficer of the dey had reported, saluted "sloppily", reported as new of
ficer of' the day, and 11blew his breath into" 'Witness' £ace. \'Titness 
asked accused if he had been drinld.ng. Accused replied that he "had 
a drink every day but that he was not drunk"• The adjutant believed 
accused was drunk and refused to accept him as officer of' the day. 
He reported the matter to the commanding officer (R. 6). The com
manding officer, Colonel Melvin B. Asp, Air Corps, testified that 
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after the adjutant reported accused witness observed him {R. 15) and 
noted that accused's eyes were II slightly bloodshot"., that his appear
ance was "very untidy" and that "he had some difficulty in turning 
around" when asked to remove his pistol. Accused's speech was ration
al. but witness was of the opinion that he was drunk within the defi
nition stated in paragraph 145 of the Manual for Courts-Martial. By 
direction of Colonel Asp accused was inunediately examined by a medical 
officer (H. 11). The medical officer testified that accused complained 
of being ill (R. 14). He had the odor of alcohol on his breath., his 
speech was "slightly slurred"., he haq. difficulty in pronouncing the 
words "Methodist Episcopal"., his coordination was 11less than normal"., 
he was unsteady in vralld.ng., and his face as 11flushed and sweating" 
but he was 11pretty well orientated". ·witness' diagnosis was that ac
C"U.Sed was "mildly intoxicated"., drunk within the definition set forth 
in the Manual for Courts-Martial {R. 12). An officer who saw accused 
at about 1 p.m • ., testified that accused appeared to be "practically 
nonnal11 ., but was "a bit weak. otherwise steady in his gait11 (R. 19). 

Accused testified that he felt badly on the morning of March 21 
but took one "drink" which made him feel better (R. 34, 36). It was 
"terribly hot" at the staff meeting. He was not drunk when he re
ported for duty (R. 35). He testified that he drank habitually 
evenings but did not become drunk. l'ihen examined by the medical of
ficer he was "exci.ted, my mouth was dry and my pronunciation was 
probably not clear" (R. 35). He served as an enlisted man of the 
Regular Army during the first ·world War and entered the National 
Guard of Maine as an officer in 1927. He was a deputy sheriff for 
six years and was employed by the Adjutant General's Department of 
Maine for nine years. He has a wife., three children and a dependent 
brother {R. 33., 36). 

Lieutenant LeFebvre testified for the defense that when he 
brought accused to Drew Field on March 21 he noted the odor of liquor 
but did not believe accused was intoxicated {R. 24). Another officer 
testii'ied for the defense that he saw accused at the staff meeting 
and "would sey that he had had a drink" (R. Zl). Four officers testi
fied in substance that accused had been very efficient in the per
formance of his duties, that they had never seen him drunk., and that 
his character was excellent (R. 29-31). 

4. The evidence leaves no reasonable doubt that accused was 
found drunk at Drew Field, Tampa, Florida., on the date alleged. He 
denied drunkenness but the evidence demonstrates that he was un::ler 
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the influence of intoxicants to an extent sufficient sensibly to im
pair the rational and full exercise of his mental and physical fac
ulties. See paragraph 145 of the Manual for Courts-Martial. Drunk
enness is violative of Article of War 96 (par. 152, M.C.M.). 

5. A recanmendation that accused be retained in the service, 
signed by the canmanding officer, Air Base, Drew Field, and a recom
mendation that the sentence be canunuted to restriction for three 
months and a reprimand., signed by all the members of the court and 
the personnel for the prosecution and the defense, are attached to 
the record of trial. The canmanding officer of the Air Base states 
that accused's services have been excellent. 

6. War Department records show that accused enlisted in the 
Regular .ir1If:/ M~ 31, 1916, and served in France in 1918 and 1919 in 
the grades of corporal, sergeant and regimental supply sergeant. On 
June 20, 19'Zl, he was camnissioned as first lieutenant, Infantry, 
Maine National Guard. He was promoted to captain March 18, 1929. 
He was inducted into active Federal service on February 24, 1941. 

7. The court was legally consti. tuted. No errors injuriously af
fecting the substantial rights of accused -vrere connnitted during the 
trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings of guilty ~s approved by 
the revieTdng authority and the sentence and to warrant confinnation 
of the sentence. Dismissal. is authorized upon conviction of violation 
of Article of Viar 96, but m~ properly be commuted to lesser punish
ment. 
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1st Ind. 

V,ar Department, J.A.G.o., Jdi\l 1 l'iQ2. - To the Secretary of War. 

l. Herewith transmitted for the action of the President are the 
record of trial and the opihion of the Board of Review in the case of 
Captain Raymond E. Morang (0-248367), Plotting Company, 553rd Signal 
Battalion (Separate), AW. 

2•. -I concur in the opinion of the Board of Review that the record 
·of trial is legally sufficient to support the findings of guilty as ap
proved by the reviewing authority and the sentence and to warrant con
firmation of the sentence. I recamnend that the sentence be confirmed 
but, in view of the previous creditable service of acc'used and ·the 
recommendations for clemency submitted by the reviewing authority, ac
cused'~ canma.nding officer and all the members of the court, that it 
be commuted to restriction to the limits of the post mere accu.sed 
may be serving for t.hree months and forfeiture of $50 pay per month 
for three months. 

J. Inclosed a.re a draft of a letter for your signature trans
mitting the record to the President for his action, and a form 1of 
Executive action designed to confirm the sentence but camnute it to 
restriction for three months and forfeiture of $50 per month for a 
like period. 

Myron c. Cramer, 

Major General, 


The Juige Advocate General. 

3 	Incls. 

Incl.1-Record of trial. 
Incl.2-Draft of let. for 

s:ig. Sec. of 'War. 

Incl.J-Form of action. 
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Services of s~pply 


In the Office of The JudGe Advocate General 

'.'fashington, D.C. 	 {219) 

s.NGH 
cu 221686 

JUPil 2 0 t942 

UNITED STATES 	 ) 1st CAVAU?.Y DIVISION 
) 
) Trial by G.C .I.I., convened atv. / 
) Fort·Bliss, Texas, April 10, 

Captain GEORGE Y. HICKS ) 13, and 14, 1942. Dismissal. 
(0-313260), Medical Corps, 
Headquarters Detachment, ~ 
1st Medical Squadron. ) 

OPINIOll or the BOA.'IID OF REVIEW 
HILL, CRE3SOU and LIPSCOLlB, Judge Advocates. 

1. The Boa.rd of Review has examined the record of trial in the 
case or the officer named above and s~b!:lits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charges a.nd Specifi 
cations: 

CI:IA.RGE Ii Violation of the 	61st; Article of war. 

Specification, In that Captain George Y. Hicks, hled.ical 
Corps, Headquarters Detachment, 1st Medical Squadron, 
did, without proper leave, absent himself from his 
organization at Fort Bliss, Texas, from about November 
19, 1941 to about December 25, 1941. 

CHARGE II, Viob.tion of the 69th Article of rrar. 

Specification, In that Captain George Y. Hicks, Medical 
Corps, Headquarters Detachment, 1st Medical Squadron, 
havin,; been duly placed in arrost at El Paso, Texas, 
on or about December 25, 1941, did.at Fort Bliss, 
Texas, on or about December 26, 1941, break his said 
arrest before he was set at liberty by proper authority. 

CIIARGS III, (Finding of not i;uilty). 
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Spocification la (m.thdrawn by prosecution). 

Specification 2: (Finding of not guilty). 

Specification 3: (Finding of not guilty). 

CHARGE IV, Viola.tion of the 96th Article of War. 

Specification l: (Finding of not gu·ilty). 

Specification 2: In that Captain George Y. Hicks. Medical 
Corps. Headquarters Detachment. 1st Medical Squadron, 
did. at El Paso, Texas, on or about December 27, 1941, 
without proper authority, appear in El Paso, Texas in 
improper uniform. 

ADDITIONAL CF,.\.RGE Is (Finding of not guilty). 

Specification, (Finding of not guilty). 

ADDITIONAL CHARGE II, Violation of the 96th Article of 
war. 

Specification: In that Captain George Y. Hicks, Medical 
Corps. 1st Medical Squadron, d'id. at El Paso, Texas, 
at about 1:00 P.U. on or about March 1. 1942. become . 
involved in an automobile accident in which the car 
which he was driving did collide with an unoccupied 
parked automobile belonging to Ihlgh c. Cooper of El 
Paso, Texas, and after the collision, did leave the 

, scene of the accident without attempting to locate 
the owner of the other vehicle or report the acci
dent to proper authority. 

He pleaded not guilty to all Charges and Specifications. He was found 
guilty of Charges I and II and the Specifications thereunder, of Speci
fication 2, Charge IV. and Charge IT. and of Additional Charge II and 
its Specification, and not guilty of Specifications 2 and 3 of Charge 
III and Charge III. and Specification 1, Charge IT. and of Additional 
Charge I and its Specification. No evidence of previous convictions 
was introduced. He was sentenced to be dismissed the service and the 
reviewing a.uthority approved the sentence and forwarded the record of 
trial for action under the 48th .Article of war. 
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3. The Specification, Charge I 

a. Evidence Presented by the Prosecution. 

The accusod was gronted a 15-day leave of absence from his 
station at Fort Bliss, Texas, effective on or about November 4, 1941. 
Ho left his orf;S...'lization on Movember 4, 1941, and did not return until 
December 25, 1941 (R. 51, 53). 

On November 18, 1941, one day before the expiration of his 
leave, the accused sent a tele&ram to his comrnanding officer from his 
home in Vicksburg, Mississippi, explaining that he was 111 vdth 
sinusitis and with a painful middle ear infection, that his physician 
insisted that an immediate operation was necessary and requested in
structions (R. 52, Ex. c). His coIIl!:landing officer replied by a tele
gram disapproving extension of his leave and directing the accused to 
report for duty at its expiration (R. 52, Ex. D). The accused did not, 
however, return to his organization a.s directed. On December 8, the 
day Congress recognized the existence of a state of war, the accused 
sent a teleire.m to his COI."Ull&nding officer stating that he understood, 
the gravity of the international situation, that he would demand a dis
charge from the hospital i~ediately, and report for duty at the earliest 
possible moment (R. 53, Ex. E). Uo .i'urther communication was received 
from the accused until he reported to his co:m::ianding officer on December 
25 (R. 53). 

Dr• .Augustine J. Podesta attended the accused in Vicksburg 
on November 14, end found him suffering from an acute attack of in
fluenza (Ex. R). Thereaf'ter, on November 18, he took the accused, who 
then had a temperature of 104 degrees, to the Vicksburg Infirmary. Dr. 
Charles J. Edwar'ds, a nose and throat specialist, was called into con
sultation on Uovember 20, and on November 23, he performed an operation 
upon the accused ~nich he described as follows a 

11Sub mucous resection; infra.cti'on left middle turbinate; 

puncture and dra.ine.i;e left antrum; local .Anesthesia" 

(Ex. G). 


Dr • .Edwards gave palliative treatment to accused on November 24, 26, and 
28, in the infirmary and, subsequently he saw the accused in his office 
on December 1, 4, and 8. Neither Dre Edwards nor Dre Podesta saw the 
accused after December 8, 1941 (Exs. G and H). 
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In the opinion or Dr. Edwards, a journey from Vicksburg to 
Fort Illiss on November 20 would have aggravated the condition or the 
accused and jeopardized his health, but it was impossible to state 
whether it would have endangered the life of accused. In his opinion 
the accused could have traveled after November 29 (Ex. G). 

Dr. Podesta. would not have advised accused to undertake the 
journey to Fort Bliss starting about Hov8Illber 18. In his opinion 
accused could have traveled to Fort Bliss without serious danger to 
his heal th or life three weeks after the operation or November 23 
(i.e., December 14, 1941) (Ex. H). 

b. Evidence Presented by the Defense. 

The accused testified that while on his leave of absence he 
became ill; that on November 14 while in downtown Vicksburg he met 
Dr. Podesta whom he had known for ma.n;y years; that Dr. Podesta ob
served that he was not looking well, and thereupon invited him to his 
office for an examination. Following the examination, Dr. Podesta 
told the accused to go home and to bed. Thereafter, Dr. Podesta 
attended the accused each day, and on November 18 took him to the 
Vicksburg Infirmary (R. 205). There Dr. Edwards vre.s called in as a 
consultant and later performed the operation previously described. 
The accused testified that the worst part of his illness and operation 
was t.~e loss of weight and the after effect (R. 206). 

The accused explained that he had written and sent telegrams 
to his conmanding officer fully informing him of his condition (R. 204). 
He testified that the previous statements to the effect that he was dis
charged from the hospital on December 8 were ma.de in error because he 
was actually discharged on Deoember 11 (R. 203). Re displayed a detailed 
statement or the medical and hospital expenses of his illnesses (Bx. 11). 
He also presented copies or letters and telegrams to his cor.una.nding of
ficer and other officers (Exs. 8, 9, 10). In addition, he presented an 
extract copy of the morning report or Troop "A", First Medical Squadron, 
November 21, 1941, shov1ing change of his status from leave to absent, 
sick in hospital, a.s or November 19 (Ex. 7). Furthermore, the accused 
presented an extract copy of the morning report or his organization of 
December 25, 1941, with an entry made on that day showing that the 
status of accused was changed from leave to absent without leave 
"• * * s.s 0£ Nov 19, 1941", and from"•** .A..W.O.L to duty to arrest 
in qtra •••"(Ex. 1). 
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The accused testii'ied that upon leaving the Vicksburg In
firmary he felt weak, sick, had no energy, e.nd could scarcely walk. 
R e was advised by his physician to rem.a.in in bed and he remained in 
his own home until his departure for Fort Bliss on December 23 (R. 
207, 208 ). The accused flew from Jackson, Missiuippi, by plane 
accompanied by his mother and sister (R. 207). He arrived in El Faso 
on December 23. He was sick on the entire trip and upon his arrival 
went to bed. Christmas day he forced himself to report to his com
manding officer (R. 237). 

c. The Specification, Che.rge I, alleges that the accused 
absented himself from his organization from November 19, 1941, to 
December 25, 1941, in violation of the 61st .AJ:'ticle of War. The find.
in.; of guilty under this Specification is clearly supported by the 
evidence. 

The evidence shows that on November 18 the accused by tele
gram explained his illnes~ to his commanding officer. The evidence 
shows equally clearly that his commanding officer, in response to 
this telegram, directed the accused to report to his organizati.on on 
November 19. rhe evidence is uncontroverted that the accused did not 
report as ordered, and that he did not report until December 25, 1941. 
Furthermore, the evidence shows that, although the health of the ac
cused would have been endangered by returning to Fort Bliss at the 
expiration of his leave of absence, he could have returned without 
danger by November 27, or at least by December 14. 

The legal elements of the offense of absence without leave 
are stated in the Manual for Courts.-Ms.rtial, 1928 (sec. 132, PP• 146
146), as follows, 

"The article is designed to cover every case not else
where provided for where any person subjeot to military 
law is through his own fault not at the plt.ce whe:re he is · 
required to be at a time when he should be there. * * ••. 

"*••the status of absence without leave is not 
changed by an iD&bility to return through sickness, or 
lack of transportation facilities, or other disabilities·•. 
But the fact that all or part of a period of unauthorized 
absence was in a sense enforced or involuntary, should be 
given due weight when considering the punishment to be 
imposed." · 
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4. The Specification, Charge II, and Specification 2, Charge 
r;. 

a. Evidence Presented by the Prosecution. 

\'Zhen the accused returned and reported to Colonel Patterson 
on December 25, 1941, Colonel Patterson verbally placed him in aITest, 
instructed him to go to his quarters at 807 North Campbell Street, and 
to report for duty on the following morning. Colonel Patterson ex
plained to the accused that his arrest restricted him to his quarters 
and to his place of duty at Fort Bliss. Colonel Patterson testified 
that he placed the accused in arrest at his quarters at 807 North 
Campbell Street, rather than in arrest on the reservation, in order to 
permit accused to be with his sister, who had returned with him to El 
Paso (R. 54). Colonel Patterson never extended the limits of accused's 
arrest except to permit aocussd to leave on tv:o or three occasions in 
the custody of Uajor Page (R. 55-57). 

Oo. the morning of December 26 the accused reported for duty 
as directed. He was told that he needed his field uni.t'orm so that 
he could stand the daily alert vrith his organization and was directed 
to procure it during his lunch hour. At about 3a30 p.m. accused . 
called his organization by telephone, explained that he had not yet 
completed the collection of his field uniform and requested permission 
to remain in his quarters for the remainder of the day. The comm.a.nd
iDt; officer of his detachment replied that in view of the late hour it 
was not necessary for him to return to the post that afternoon (Ex. I). 

On the following morning., December 27, when the accused failed 
to report for duty, Colonel Patterson, the squadron commander, directed 
Captain Hall to apprehend him. Captain Hall did not find the accused 
in his quarters, 807 North Campbell Street, El Paso. He traced the ac
cused to the Hotel Paso del Norte where he found accused registered and 
in room 317. Captain Hall immediately placed the e.ocused under arrest 
and returned ~~th him to Fort Bliss (R. 26). On their return to Fort 
Bliss, the accused was permitted to st9p at his quarters and get certain 
clothing, including his blouse (R. 28). 

At the time the accused was apprehended in his hotel room he 
wa.a dressed in a wool shirt, riding breeches and boots. When he left 
his room he was wearing, in addition, an officer's short overcoat and 
a. campa.ign hat (R. 28, 66). At this time a. standing order of Fort Bliss 
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prescribed the wearing of a ''woolen O.D. coat or blouse" for all of
ficers lee.Ting the reservation. The order provided further that the 
drill uniform might be worn off the- reservation by officers going to 
and from their homes provided they rode in private automobiles and no 
intermediate stops were made. The order also provided that, "The over
coat or rain coat may be worn in addition to the blouse when I"equired 
by weather conditions" (Exs. M, N). 

b. Evidence Presented by the Defense. 

Conoerning the alleged breach of arrest on or about December 
26, the accused testified that he did not understand from his conversa
tion with Colonel Patterson, on December 25, that he was placed in 
arrest. He testified that Colonel Patterson told him that since there 
was not much doing on Chris'bnas day and his mother and sister were in 
town, he could go back to his quarters and stay with them (R. 232). 

The accused admitted that on December 26, at about 10 p.m., 
he went into downtown El Paso for the purpose of sending a telegram, 
that while there his car broke down, and he thereupon spent the night 
at the Hotel Paso del Norte (R. 233, 244). The next morning he waitad 
for the completion of the repairs on his car. In the early afternoon, 
the work on his car not having been finished, he was preparing to go 
out to the post in a taxi when Captain Hall came to his hotel room and 
arrested him (R. 236). 

c. The Specification, Charge II, and Specification 2, Charge 
rv, allege, respectively, that the accused on or about Dec8Il'ber 26 
breached his arrest, and that on December 27 he appeared in El Pa.so, 
Texas, in an improper uniform. The findings of guilty under these two 
Specifications are supported by the evidence. 

Since the accused admitted going into dovm.tovm. El Pa.so on
December 26 and staying there at the Hotel Pa.so del Norte until the 
afternoon of December 27, the only factual issue as to his breach of 
arrest is the issue whether or not he was under arrest and, if so, 
the limitations thereof. Although the accused denied any clear under
standing on these points, the record shows that Colonel Patterson 
placed the accused in arrest on December 25 and explained to him that 
he was required to remain in his quarters at 807 North Campbell Street, , 
El Paso, when he was not at his post of duty. 
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In explaining the offense of breach of arrest the Manual 
for Courts-Martial, 1928 (sec. 139, p. 153), makes the ste.tement a.s 
follows: 

•The offense of breach of arrest is collllllitted when 
the person in arrest infringes the limits set by orders, 
or by J,.. Y[. 69, and the intention or motive that actuated 
him is immaterial to the issue of guilt, though, or course, 
proof of inadvertance or bona. fide mistake is admissible 
in extenuation. Innocence of the offense with respect to 
which 1U1 arrest or confinement may have been imposed is 
not a defense.** *•tt 

Ir. view of this authority, the offense of breach or arrest is clearly 
established. 

With respect to the Specification charbing the accused with 
appearing in El Paso in improper uniform, the accused admitted driving 
into down.town El Paso on December 26 without a blouse. The evidence 
is clear that he did not, as required by a standing order of Fort Bliss, 
have on or with him a. blouse when he was arrested in his hotel room on 
December 27, although he did have Vii.th him an affioer 1 s short overcoat. 
On the possible issue v.nether tb.e wearint; or the overcoat vrould excuse 
the wearing of the blouse, the order provided that, ttthe overcoat or 
rain coat may be worn in addition to the blouse v.hen required by 
weather conditions". It follows, therefore, that the act of "-.he ac
cused in appearing in El Paso 'Wi. thout his blouse was an appearance in 
improper uniform as alleged. 

5. The Specification, Additional Charge II. 

a. Evidence by the Prosecution. 

On March 1, 1942, while driving his automobile along Pershing 
Drive in El Paso, Texas, the accused ran into or sideswiped a. fender 
of a Chevrolet automobile parked near the curb (R. 120). The damaged 
car, property of a Mr. Rugh c. Cooper, a traveling salesman of El Pa.so, 
Texas, was parked in the usual manner. The accident occurred on a 
bright SUDda.y afternoon at about one o'clock. Lieutenant "Whitford T. 
'Fry, m.o witnessed the accident from a filling station across the 
street, testified that after sideswiping the Cooper car, the accused 
stopped his oar for about one-half minute, looked into his rear view 
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mirror, and then drove a.way. Lieutenant Fry remained at the station 
for about 45 minutes, and duri.ng that time the a.ocused did not return 
to the vicinity of the aocident (R. 97-99). 

The damage to Mr. Cooper's car consisted of' an injury to o:ce 
fender, the repair of which was estimated to cost $6.oo. This sum 
was paid by the accused to ?Jr. Cooper .and accepted by hilll a.s a. satis
factory settlement of' the matter (R. 119). 

b. Evidence Presented by the Defense. 

In his testimony concerning his automobile accident on March 
1, 1942, the accused admitted sideswiping a car as previously described. 
He contended in his testimony, however, that after striking the Cooper 
car he drove two blocks and returned to the damaged oar. He stated 
tha.t up<>n being told by a boy who happened to be naar the Cooper oar 

• 	 that the owner of the car did not live on Pershing Drive, he left a 
note for the owner with the boy to give to the OV1ner when he returned. 
The mxt day he reported the matter to the County Clerk's ottice and 
someone in that office promised to call him ii' any report of the aooi
dent was made there (R. 22.6-231).. On the following Wednesday, Mr. 
Cooper contacted the accused through the Office of' the Provost Marshal. 
of the camp and the matter of the damage was settled in a friendly way 
by the payment of' $6.00 (R. 119, 230). 

c. The Specification, Additional Charge II, alleges that the 
accused, after beiIJ& involved in an automobile accident, left the soene 
of' the accident without attempting to locate the owner of' the damaged 
automobile. 

The only part of this offense 'Which the accused did not a.dmit 
was concerning leaving the scene of the accident w1thout attempting to 
locate the O'?lller of' the damaged car. On this point the evidence for the 
prosecution shows that a.f'ter the accident the accused stopped his car 
for a.bout one-half minute, during 'Which time he looked into his rear 
view mirror, that he then drove away, and did not return during the 
next 45 minutes. Despite the testimony of' the accused conoerning his 
immediate return to the soene of' the accident, there is sufficient 
evidence in the record to sustain the finding of the court that the 
accused did leave the scene of the accident without attempting to 
locate the owner of the damaged car or to report the accident to proper 
authority. · 
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Al though the offense of leaving the scene or a.n automobile 
accident without attempting to locate the owner or to report the ac
cident to proper authority is not specifically defined in the ~anual 
for Courts-Martial, the 96th Article of 1¥ar desig;nates as a military 
offense, "all disorders and neglects to the prejudice of good order 
and military discipline, all conduct of a nature to bring discredit 
upon the military service". It seems quite clear that the conduct 
of an officer in leaving the scene of an accident in which his auto
mobile has just damaged the automobile of another vtithout attempting 
to locate the owner of the other car, or to report the accident to 
proper authority, would be a neglect to the 11 * **prejudice of good 

• 11order * * and. "* • • conduct of a nature to bring discredit upon 
the military service". 

6. Character Ylitnesses and related Testimony. 

Concerning the credibility of the accused as a witness, the 

defense presented the testi~ony of eiyit enlisted meu, one captain, 

end one first lieutenant, vrho testified that the bene!'al reputation 

of the accused for truth and veracity in the First l~dical Squadron 

was good (Ex. 4, R. 130, 134, 151, 154, 156, 160, 162, 165, 168). 

In this connection the prosecution presented a deposition of the 

home town pastor of the accused which contained the statement that 

the character of the accused was unstable at times, but which also 

contained the st~tement that his general reputation for truth and 

veracity in Vicksburg was good (Ex. 2).


I 

As evidence of his efficiency as a medical officer, the ac

cused presented o.n extract £rom a letter written by the commanding 

officer, I;.ibbock Demonstration Unit, Second Division, dated October 

23, 1940, commending the accused for his efficiency, part of v1hich 

stated, as follows& 


"a. 1st Lieut. George Y. Hicks, 2d lledical Battalion. 
Xhe interest, understandinf;, and initiative of Lt. Hicks 
and his pro~pt preventative action was directly responsi
ble for the return of the 107 officers and men to Fort 
Sam Houston, all in good health 11 (Ex. 13). 

In addition, he presented the testimony of Lie•1tenant Colonel H. 

Jordan Theis, General Staff Corps, Headquarters First Cavalry Division, 

who stated: 
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"If I were in command of a unit I would especially 

desire the services of Captain Hicks as Surgeon. * * *" 

(R. 128). 

First Lieutenant Charles Henry Swift, ::iedical Corps, also testified that 
the professional. efficiency of the accused in the Army was very good 
tR• 134). Furthermore, several enlisted men coLU:1.ended the efficiency 
of the accused as a medical officer (Exs. K, L). 

7. The accused is 35 years old. The records of the Office of The 
Adjutant General show his service as follows, 

.Appointed first lieutenant, Medical Corps.Reserve, 
January 5, 1934; reappointment January 4, 1939, ineffective 
through failure to execute and forward oath of office; there
after reappointed first lieutenant, Medical Corps Reserve, 
September 21, 1939; extended active duty March 15, 1940J 
appointed captain, Medical Corps Reserve, Uarch 19, 1941. 

8. The Board of Review has given careful consideration to a letter 
from the Honorable Wall Doxey, United,States Senate, to The Judge Advocate 
General, inolosi?Jg a letter from Attorney R. l!. ICelly of Vicksburg, 
Mississippi, to Senator Doxey, outlining the personal history of the ~c
cused. 

9. 'rhe court was legally constituted. No errors injuriously af
fecting the s ubsta.ntial rights of the accused v:ere committed during the 
trial. In the opinion of the Board of Review, the r~oord or trial is 
legally sufficient to support the findings of guilty and the sentence. 
Dismissal. is authorized upon conviction of a violation of the 61st, the 
69th, and the 96th Articles of war. 

____(_On leavel_ _______ ,Judr;e Advocate •. 

&k ,~ti,9o.~'"'' Judge Advocate • 

.~ !. ~~....~Audge Advocate. 

' 
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1st Ind. 

War Department, J .A.G. o•• 	 - To the Secretary of War.
JUN 2;:; 1942 

l. Herewith transraitted for the action of the President are the 
record of trial and opinion of the Board of Review in the case or 
Captain George Y. Hicks, (0-313260), Medical Corps. 

2. Captain Hicks was convicted under four specifications: absence 
without leave, breach or arrest, appearini; in improper uniform, and leav
ing the scene of an automobile accident without attempting to locate the 
owner of the damaged automobile. He was sentenced to be dismissed the 
service. The reviewing authority approved the sentence and forwarded the 
record for action under the 48th Article of War. 

3. The records of the War Deparinent show that accused is 35 years 
of age. He wa.s appointed first lieutenant, Medical Corps, January 5, 
1934; reappointment January 4, 1939, ineffective through failure to 
execute and forward oath of office; thereafter reappointed first lieuten
ant, Medical Corps Reserve, September 21, 1939; extended active duty 
March 15, 1940; appointed captain, Medice:l Corps Reserve, March 19, 1941. 

Captain Hicks' efficiency a.s a. medical officer on the 1940 
maneuvers was commended by the Commanding Officer, Second Division. 
Severe:l officers also testified that his professional efficiency a.s a 
medical officer was very good. 

4. I concur in the opinion of the Board of Review that the record 
of trial is lege:lly sufficient to support the findings and sentence and 
to warrant confirmation of the sentence. 

5. I reconnnend that the sentence be confirmed, but in view of the 
extenuating circumstances relative to the illness of the accused and his 
operation, and because of his apparent capability of rendering useful 
service in the future, that the execution thereof be suspended during 
the plea.sure or the President. 

6. Inclosed herewith are a draft of a letter for your signature, 
transmitting the record to the President for his action, and a form of 
Executive.action designed to carry into effect the reco:m:raendation made 
above,· should it me et uith your approval. 

Myron C. Cramer, 
Major General,· 

3 	Incls. The Judge .Advocat~ General. 
li:lcl.1-Reoord of trial 
Incl.2-Dft.ltr.for sig. 

Sec.of war. 

Inol .3-Form of Executive action. 
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U N I T E D S T A T E S ) ALASKA DEFENSE C011.iA1ID 

v. 
) 
) Trial by G. c. M., convened at 
) Fort Greely, Kodiak, Alaska, 

First Lieutenant lliURR.AY B. 
JOlrES (0-327868), Air 

) 
) 

April 12, 1942. Dismissal. 

Corps {Infantry). ) 

OPINION of the BOARD OF REVIEi'f 
HOOVER, RITER and VAN BENSCHOTEN, Judge Advocates. 

l. The record of trial in the case of the officer named above 
has been examined by the Board of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifi 
cati"ons: 

CHARGE I: Violation of the 63rd Article of Viar. 

Specification l: In that 1st Lieut. Murray B. 
Jones, Air Corps (Inf) did, at the Montmartre 
Club, Kodiak, Alaska, on or about February 21, 
1942., behave himself with disrespect toward 
?lajor Ja:y G. 1'/anner, Medical Corps, his su
perior officer, by seying to him "Shit on you. 
You•re just a fucking L:ajor, and a God-damn 
medic at that", or words to that effect. 

Specification 2: (Finding of not guilty) 

CHARGE II: 	 Violation of the 64th Article of war. 
(Finding of not guilty) 

Specification: {Finding of not guilty). . 

CH.A..'1GE III: Violation of the 95th Article of War. 

Specification: In that 1st Lieut. Murray B. 
Jones, Air Corps (Inf) was, at Kodiak, 
Alaska, on or about February 21, 1942, in 
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a public place, to wit, the Eontmartre Club, 
drunk and disorderly while in uniform. 

CP.ARGE IV: Violation of the 96th Article of Har. 

Specification 11 (Finding of not guilty) 

Specification 2: In that 1st Lieut. Murray B. 
Jones., Air Corps (Inf) was, at Naval Air 
Station, Kodiak, Alaska., on or about February 
22, 1942, drunk and disorderly in quarters. 

Specification 3: (Disapproved by revievdng authority) 

He pleaded not guilty to the Charges and Specifications. He was found 
guilty of Charge I and Specification 1 thereunder, of Charge III and 
its Specification, an:i of Charge IV and Specifications· 2 and 3 there
under., and not guilty of Specification 2., Charge I, of Charge II and 
its Specification., and of Specification 1, Charge IV. No evidence of 
previous convictions was introduced. He was sentenced to be dismissed 
the service. The reviewing authority disapproved the finding of guilty 
of Specification 3, Charge IV., approved the sentence., and forwarded the 
record o.f trial with action as follows: 

"Pursuant to Article o.f i'{ar 5o!., the order direct
ing the execution of the sentence is vd.thheld pending ap
proval by the Board o.f Review and the Judge Advocate Gen
eral., and the confinnation of the sentence by the Secretary 
o.f War. 11 

The record of trial has been treated as if forwarded for action by the 
President under Article of War 48. 

3. The evidence shows that on the evening of February 21., 1942, 
a dinner was given at tre Brown Bear Cafe., Kodiak, Alaska., in com
memoration of the first anniversary o.f the arrival in Alaska of the 
18th Pursuit Squadron.(R. 14, 26, 39). It was attended by accused 
and about 15 or 16 other officers (R. 39). Alcoholic drinks were 
imbibed by accused at the Navy Bachelor Officers• ~uarters of the 
Naval Air Station., Fort Greely., Kodiak, where accused was quartered., 
before going to dinner (R. 14, 39). 
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After the dinner, at about 10 p.m., sane of the officer guests, 
including accused, adjourned to the Montmartre Club, a roadhouse or 
night club in or near Kodiak (R. 61 14, 26, 39). There accused met 
a friend, 1st Lieutenant Charles V. Wilson, 37th Infantry, who in
troduced him to Major Jay G. Wanner, Medical Corps, assigned to the 
37th Infantry Fort Greely, Alaska (R. 9, 39). The two had not met 
before (R. 41). The accused, Major Wanner and other officers spent 
about three hours drinking and talld.ng (R. 6, 9, 40). The early part 
of the evening was spent pleasantly and there w_ 1 no friction (R. 6, 
40). At about 1 a.m., February 221 however, accused commenced "hang
ing on" the shoulders of sane officers and talking in a loud and 
boisterous marmer (R. 11). A little later he grasped a Navy lieu
tenant "by his blouse near the nape of his neck" and nearly pulled 
him to the floor (R. 9, 11). Major Wanner and Lieutenant Wilson 
suggested to accused that they would take him to his quarters 
(R. 6, 7, 9). At first accused acquiesced in the suggestion and 
then refused. The 1iwo thereupon took accused into a "cloak room•• 
or ttvestibule" where accused "pushed l.iajor Wanner around several 
times". Major Wanner and Lieutenant Valson warned accused that if 
he persisted in his conduct he was liable to have charges filed 
against him and continued to urge him to go heme. In the course of 
the conversation accused said to Major ·wanner, "Shit on you, you're 
nothing but a God-damn Major and a fucking Medic", or words to that 
effect (R. 6, 9). Accused also struck Lieutenant Wilson in the face 
and later slapped him in the face (R. 10). Accused and Major Wanner 
were in uniform. Major Uanner wore the insignia of his grade (R. 6). 
There were "quite a fewn civilians present at the Montmartre Club 
during the evening but Major ·wanner ~estified that they were not 
present in the cloakroan when accused used the disrespectful language 
above set forth. Some of the civilians were drunk (R. 7). Both Major 
'\'tanner and Lieutenant Wilson testified that in their opinion accused 
was drunk (R. 6, 9). Major ·wanner testified that he had been drink
ing himself and did not recall all that occurred, but believed ac
cused was so drunk "he didn 1t know v.hat he was saying" when he ad
dressed the improper remarks to him (R. 6). Finally, with the aid 
of club attendants, Major Vianner and Lieutenant Wilson forcibly re
moved accused from the Montmartre Club, placed him in the rear end 
o:t a "jeepn and escorted him to the Bachelor Officers' Quarters at 
the Naval Air Station (R. 9). 

Upon arrival at tm Bachelor Officers' Quarters at about J a.m. 
(R. 14) accused went to his room and commenced to undress. ·Lieutenant 
Kenneth W. Saxhaug, 18th Pursuit Squadron, joined him and engaged in 
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conversation there (R. 16). Accused also talked to First Lieutenant 
Theodore Barbera, 18th Pursuit Squadron. The latter reminded accused 
that their loud conversation would awaken others (R. 16, 40). Ac
cused then entered a room where a Lieutenant Bowen, who had been at 
the Montmartre Club but had returned to the barracks (R. 11, 14, 40), 
was asleep (R. 40) • Accused awakened Lieutenant Bowen by shaking the 
foot of his bed (R. 12, 42). A commotion followed (R. 12, 15, 17, 40). 
Accused was heard to exclaim, "You can•t hit me you son of a bitch" 
(R. 17). Other officers., including Lieutenants Saxhaug and Barbera 
and 1st Lieutenant Franklin V. Lam.un, 699th Aviation Ordnance Company, 
entered Lieutenant Bowen's room at about this point (R. 13, 15, 17). 
Accused struck at Lieutenant Bowen. The swing went wild. Lieutenant 
Bowen responded by striking accused on the side of the face (R. 17, 19). 
Accused vras thrown to the floor and held by Lieutenants Bowen and 
Saxhaug (R. 15, 43). Thereafter accused was escorted to his room. 
In a few minutes he retmned to Lieutenant Bowen's room., or attempted 
to do so, but was persuaded to remain in his own room. At about this 
time the ~arine officer of the day, to whom the distm-bance had been 
reported by a Naval officer 'Who was in charge of the building., placed 
accused in arrest (R. 15, 17, 20, 28), and took him to the Fort Greely 
guardhouse (R. 23). 

Lieutenant Barbera testified that during the occurrences in bar
racks witness believed accused "unquestionably was under the influence 
of intoxicating liquor" (R. 13). Lieutenant Saxhaug testified that ac
cused "was able to walk perfectly straight and talk without hesitation 
in his speech. He wasn't mumbling but there is no question about it, 
he had been drinking" (R. 18). Lieutenant Lanum testified that he 
believed accused was drunk (R. 15). The officer of the guard testi
fied that when accused was brought to the guardhouse he 

11was talking in a loud voi.ce, I could smell liquor 
on his breath., and it was apparent to me that he 
had been drinking. He dominated the conversation 
interupting the Marine Officer of the D~ and the 
ether Officer who was vdth him., a Lt. Larson. This 
confusion went on for about three or four minutes. 
I finally asked them again what they wanted over 
there and if they wouldn't quiet down enough for 
me to find out that I would be forced to take some 
action by locking him in the Guard House. Lt. 
Jones informed me that I could not do this as he 
had a higher rank than I did. I told him I would 
find out whether I could, stepped to the phone 
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and phoned the Assistant Provost 1iarshal_!. As I 
was on the phone, Lt. Jones and Lt. Hobbs, the 
Marine Officer of the Day, left.n (R. 23) 

The Marine officer of the day testified for the defense that 
when he went to the barracks and placed accused in arrest accused 
was quiet, courteous and cooperative (R. 28, 29). At the guardhouse 
he interrupted witness' conversation with the officer of the guard, 
was a "little boisterous about his questionsn (R. 30) and appeared 
to be "tight" (R. 31). Upon leaving the guardhouse witness took ac
cused to a Naval medical officer for the purpose of having him ex
andned for drunkenness (R. 28, 30, 31). This medical officer testi 
fied for the defense that at about 3:30 a.m., February 22, he gave ac
cused a nsobriety testn through questioning him and having him nwalk 
in certain directed areas and certain patterns" and found that accused 
nhad been drinking" but was sober (R. 32). This officer stated that 
accused ncould have been intorlcatedn two hours previous to the ex
amination (R. 32). Two officers testified for the defense that they 
had known accused at Keith Field, 11Jississippi, prior to his transfer 
to Alaska, and that he had there performed his duties in an excellent 
mazmer, and had borne a good reputation (H. 33-36). These officers 
al.so testified that in Alaska accused I s duties had been very light 
(R. 35., 37). 

Accused testified that Major Wanner, Lieutenant Wilson and he 
were very congenial. 'While at the Montmartre Club (E. 40, 43) and 
that the two officers noffered to carry me home since everybody else 
in the party 1 had gone to the 1:ontmartre Club with had already de
parted". He did not recall having used any disrespectful language 
to anyone at the club (R. 40). He had normal control of himself, 
mentally and physically (R. 41). In quarters, subsequently., 

nrn the course of wald.ng Lt. Bov,en up, instead of 
being awakened in the spirit that I had expected, 
he awoke and the first thing I knew he had struck 
me and a verbal as well as a physical. struegle en
sued in vlhich Lt. Saxhaug eame in and with admoni
tions of Lt. Saxhaug and Lt. Lanum, I went back 
to my room. Shortly after I returned to my room, 
Lt. Hobbs of the Marine Corps came to my room, 
said he had had a complaint about a disturbance 
and asked if I would come with him. I dressed and 
started out to the car in which Lt. Hobbs was 
riding and I asked wey the disturbance had been 
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reported, if it were of such a nature that it 
should have been reported. He said he didn't 
know about that but Lt. Snyder had called h.i.m 
and said I was drunk. I said, .-,lell, if I am 
being arrested for being drunk I would like to 
see a I,iedical Officer' • Vie proceeded to the 
G~a.rd House at which place the Officer of the 
Day was absent at the time. Lt. Hobbs had 
said he wante:i to see the Officer of the Day, 
but his being absent, Lt. Larson insisted that 
the Officer of the Guard put me in arrest in 
the Guard llom:e, until such time as t..11.e Officer 
of the Day returned. I informed the Officer of 
fae Guard and also Lt. Larson that I could not 
be put in t!'le Guard Ilouse. If I was to be con
fined in the Guard House, I demanded that they 
call the Co.'IllTlanding General and get the necessary 
authority to put ne in the Guard House. At this 
point, Lt. Hobbs took me by the•arm and said, 
•Let's go'. We started back to the Navy B.O.Q. 
al'.ld I reminded Lt. Hobbs again that I had asked 
to see the :.~light Doctor and we then vrent to the 
Doctor. The doctor told Lt. Hobbs that in his 
opinion I was not drunk, at which time I went 
back to the Navy B.O.Q. and went to bed." (R. 40) 

He tried to strike Lieutenant Bowen while in the latter •s room, and 
Lieutenant Saxhaue pushed accused toward the door and later threv, 
him to the floor. Ee was provoked at Lieutenant Bowen•s attitude 
and it was probable that on this account he went back to Lieutena...t 
Bowen's room (h. 43). 

4. 'l'he evidence thus shows that on the night of February 21, 
1942, at a place known as the llontmartre Club, Kodiak, Alaska, ac
cused addressed to Major Jay G. Wanner, Medical Corps, his superior 
officer, the disrespectful and obscene remarks set forth in Specifi
cation 1, Charge I. Accused testified t.11a.t he could not recall hav
ing uttered the offensive remarks to I.:ajor Ylanner and suggested that 
'Whatever he did at the night club was prompted only by conviviality. 
Upon aJ.l the evidence there can be no real doubt that accused con
sciously behaved himself with disrespect toward his superior officer, 
as charged. 
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The evidence further shows that while at the l;Iontmartre Club, 
a public place where many persons, military and civilian, were con
gregated, accused talked generally in a loud and boisterous manner, 
laid hands upon an officer of the Navy and upon Major Wanner, struck 
a third officer with his fist and withal behaved so indecorously that 
he was taken from the place by force. He was in 'Wliform. His be
havior indicated, and vdtnesses l'lho saw him formed the conclusion 
that he was drunk. Accused contended that he had full control of 
his mental and physical faculties, but, on all the evidence, it is 
established beyond reasonable doubt that. accused was drunk, as well 
as disorderly, in uniform, as alleged in the Specification, Charge 
III. His drunkenness, as evidenced by his behavior, was of ag
gravated degree. He was conspicuously disorderly. The transaction 
as a 'Whole displayed such unseemly characteristics in accused as to 
mark him as unworthy to continue as an officer of the A:rmy. The 
finding of guilty of violation of Article of W"ar 95 was fully justi
fied. 

The evidence also plainly shows that accused's drunkenness con
tinued a.:f'ter his return to his quarters. Here, also, he again be
came disorderly, precipitating and engaging in a fist fight and caus
ing a o.isturbance which required the intervention of his brother of
ficers and which resulted in a call for the officer of the guard. A 
medical officer testified that at about 3:30 a.m., February 22, he 
gave accused a sobriety test an:l found him sober, but in view of the 
uncontradicted history of the events of the night, there can be no 
reasonable doubt ;that at the time of the occurrences in barracks ac
cused was drunk, as well as disorderly, as found under Charge IV and 
Specification 2. thereunder. 

5. War Department records show that accused is 31 years of age. 
He graduated from Wofford Colleg~, South Caroliaa, w.i.th the degree 
of A.B. in 1935. He was originally commissioned as a second lieu
tenant, Infantry Reserve, on June l, 1935. He was ordered to active 
duty under the Thomason Act in July, 1936, and served for one year. 
He was promoted to the grade of first lieutenant on February 14, 
1939. He was on active duty with the Civilian Conservation Corps 
from August 21, 1937, to September 30, 19.37, and was employed with 
the Civilian Conservation Corps in a civilian capacity from November 
4, 1940, to June 24, 1941. His present active military duty com
menced June 30, 1941. Copies of correspondence relating to two al
leged delinquent accounts of accused, one for $9.60, and one for 
$2.40, om.ng to a company fund, Civilian Conservation Corps; appear 
in his 201 file. 
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6. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial.. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty as approved 
by the reviewing authority and the sentence and to warrant confirmation 
of the sentence. Dismissal. is authorized upon conviction of violation 
of Articles of Vfar 63 and 96 and is mandatory upon conviction of vio
lation of Article of War 95. 

Judge Advocate. 

~--(On -Leav_e_)._..~~----~~' Judge Advocate. 

-s



WAR DEPARTMENT 
Services of Supply 
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JUL 2 1942v' 
U N I T E D S T A T E S ) 1st CAVJJ.BY DIVISION 

) 
v. ) Trial by G.C.M., convened at 

) Fort Bliss, Texas, April 17, 
First Lieutenant CLARK G. ) 1942. Dismissal. 
TURNER (0-371362), 5th ) 
Cavalry. 

OPINION of the BOARD OF Rl!.-vIEW 

RILL, CRESSON and LIPSCOMB, Judge Advocates 


I 

l. The record of trial in the case of the officer Il£Ulled above 
has been examined by the Board of Review, and the Board submits this, 
its opinion, to The Judge ,Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE, Violation of the 95th Article of War. 

Specification la (Not guilty). 

Specification 2: (Not guilty). 

Specification 3: (Not guilty). 

Specification 4: (Not guilty). 

Specification 5: (H'ot guilty). 

Specification 6: (llot guilty). 

Specification 7, (Not guilty). 

Specification 8: (Not guilty). 

Specification 9: In that 1st Lt. Clark G. Turner, 5th 
Cavalry, being indebted to the Post Exchange, Fort 
Riley, Kansas, in the sum of twenty-two dollars 
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(::)22.00) for October Hi41 account, which a."!lount 
becar.i.e due and payable on or a.bout November 10, 
1941, did, at Fort Riley, Kansas, from ~rovember 
10, 1941 to Hovsmber 22, 1941, dishonorably fail 
and neGiect to pay said account. 

Specification 10: (Not g,uilty). 

Specification 111 (liot t>'Uilty). 

Specification 12: (Not guiltJr). 

Specification 13: In tliat 1st Lt. Clark G. Turner, 5th 
Cavalry, having become indebted to ti1e Nat Frazier 
iturniture Cor;,pany in the sum of :;202.15 for the 
purcn.ase 0f furniture and having failed without 
cc.use to liquidate said indebtedness, and having 
pror.1ised the Con..anding Officer, 5th Cavalry that 
his account with ti.1e ·1xat Frazier ?urniture Company 
vrould be po.id on or about DeceL1ber 26, 1941 by 
money order, did, without due cause at Fort Bliss, 
Texas on or about Deceraber 26, 1941 dishonorably 
fail to keep said promise. 

Specification 14: (Not guilty). 

Specification 15: (Not guilty). 

Specification 16: In that 1st Lt. Clark G. Turner, 5th 
Cavalry, beiIJ2; indebted to the Post Exchange, Fort 
Bliss, Texas in the SUI!l of sixty-four dollars and 
thirty-nine cents (~64.39) for November 1941 account, 
which amount becar.ie due and payable on or about 
December 10, 1941, did, at Fort Bliss, Texas, from 
December 10, 1941 to January 19, 1942, dishonorably 
fail and neglect to pay said debt. 

Specification 171 In that 1st Lt. Clark G. Turner, 5th 
Cavalry, being indebted to the Post Exchanbe, Fort 
Bliss, Texas in the amount of 071.22 for December 
1941 account, vrhich account becar.1e due and payable 
on or about January 10, 1942, did at Fort Bliss, 
Texas, from on or about January 10, 1942 to January 
19, 1942, dishonorably fail and neglect to pay said 
debt. 

- 2 

http:becar.1e
http:becar.ie


(241) 


Specification 18: (Not guilty). 

Specification 19: (Not guilty). 

Specification 20: (Not guilty). 

ADDITimW. CHARGE I: (Not guilty). 

Specification: (Not guilty). 

ADDITIONAL CHARGE II: Violation of the 96th Article 
of War. 

Specification l: In that 1st IJ.eutenant Clark G. Turner, 
5th Cavalry, did at Fort Bliss, Texas, on or about 
January 10, 1942, borrow from Staff Sergeant Frank 
J. Housleithner, Troop "B", 5th Cavalry the amount 
of twenty-five dollars ($25.00), this to the preju
dice of good order and m.ili tary discipline. 

Specification 2: In that 1st Lieutenant Clark G. Turner, 
5th Cavalry, did at Fort Bliss, Texas on or about 
January 21, 1942, borrow from Sergeant Edwin Sloan, 
Troop "B11 

, 5th Cavalry, the amount of forty-one 
dollars and eighty-five cents ($41.85), this to the 
prejudice of good order and military discipline. 

lie pleaded not guilty to the Charge and Additional Charges I and II 
and all the Specifications thereunder. He was found guilty of Speci
fication 9 of the Charge, except the words "Fort Riley, Kansas," and 
•dishonorably," substituting therefor, respectively, the vrords "Fort 
Bliss, Texas," and "wrongfully," of the excepted words not guilty, of 
the substituted words guilty; guilty of Specifications 13, 16, and 
17 of the Charge, except, in each case, the word "dishonorably, 11 sub
stituting therefor, in each case, the word "wrongfully," of the 
excepted ,c rd not guilty, of the substituted word guilty; of the 
Charge not guilty of violation of the 95th .Article of 'l'/ar but guilty 
of violation of the 96th .Article of ilar; and not guilty of Specifica
tions 1, 2, 3, 4, 5, 6, 7, 8, 10, ll, 12, 14, 15, 18, 19, and 20 there
under. He was found guilty of Specifications 1 and 2 of Additional 
Charge II and Additional Charge II, but not guilty of Additional Charge 
I and the Specification thereunder. He was sentenced to be dismissed 
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the service. The reviewing authority approved the sentence ~ud for

warded the record of trial for action under Article of War 48. 


3 a. The evidence shows, as to Specification 9 of the Charge, 
that the accused, during the month of October 1941, cashed a check at 
the Post Exchange of Fort Riley, Kansas, in the sum of $22. This check 
was returned to the Post Exchange marked "Insufficient Funds". There
upon, the obligation thus incurred became immediately due and payable 
(Ex. B). This obligation, which was created in October 1941, was not 

paid until Uovember 22, 1941 (R. 26). 


b. The record sho~~. as to Specifications 16 and 17 of the 
Charge, that the accused owed the Fort Bliss Post Exchange a bill for 
the month of November in the amount of $64.39, that on November 9, 1941, 
the accused gave the Post Exchange his personal check on the El Paso 
National Bank for the $64.39, that payment of the check was refusGd 
because of insufficient funds, and that the accused was notified on 
January 19, 1941, by the Post Exchange through the Commanding Officer 
of ·Fort Bliss, Texas, of the refusal of the bank to pay the check (R.47). 

The record shows further that the accused owed a bill of 
$71.22 to the Fort Bliss Post Exchange for the month of December 1941, 
'Which became due and payable on January 10, 1942; that when the accused 
was notified of the dishonorillf: of his check for $64.39, he then, on 
January 20, 1942, gave the Post Exchange a check for $135.61 in payment 
of both the November and the December accounts; that at the time accused 
delivered his check for $135.61 to the Post Exchange. he also gave the 
Post Exchange a check for $20 for which he received $20 in cash; that 
both checks were drawn on the El Paso Nation.al Bank; that payment of 
checks was refused because of insufficient funds; that the Post Exchange 
im.I:lediately notified the accused; that the accused requested the Post 
Exchange to run the checks through again; and that thereupon both checks 
were again presented and paid (R. 47-48). 

c. The record shows as to Specification 13 of the Charge, 
that on June 10,. 1940, and thereafter in July and August 1940, the 
accused purchased certain furniture at Del Rio, Texas, from the 
Frazier :Furniture Company of Del Rio, Texas, for 'Which accused agreed 
to pay the sum of i3S2.05 in monthly installments of $25 each; that he 

, 	made payments up to and including April 1941; that at the time accused 
bought the furniture he was stationed at Fort Clark, Texas; that in 
February 1941, accused moved to Fort Bliss, Texas, with the 5th Cavalry; 
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that on December 2, 1941, the Nat Frazier Furniture Company of 
Albuquerque, Uew Mexico, wrote a. letter to the Commanding Officer, 
5th Cavalry, Fort Bliss, Texas, informing him that the accused owed 
a. be.la.nee of $202.15 on his furniture installment contra.ct; that this 
letter was referred to the accused with an indorsement directing the 
accused to take immediate action to settle the account and to reply 
by indorsement stating the settlement arranged, together with copies 
of correspondence relating thereto; that the commanding officer further 
directed the accused to explain the long delay in the settlement of the 
account and to submit copies of correspondence with the firm; that the 
accused replied by indorsement stating that the account would be settled 
by Postal Money Order to be sent on December 26, 1941, and that the ac
cused had received no statement from the company since its removal from 
Del Rio, Texas; that on January 10, 1942, following the foregoing cor
respondence, the accused mailed a check drawn on the El Paso Ma.tional 
Bank for !;202.15 to the Nat Frazier Furniture Company which was dis
honored because of insufficient f'unds; that thereai'ter the accused, on 
January 24, 1942, went to Fort D. A. Russell, Texas; and that while 
there he received a. letter dated January 25, 1942, from the Nat Frazier 
Furniture Company forwarded from his commanding officer, containing the 
i'ollcwdng statement, "Unless we receive attention to this matter within 
five days we will be forced to take action on this"; and that thereafter, 
about Jenuary 31 or February 1, 1942, the accused paid the balance due 
the lra.t Frazier Furniture Company by Western Union money order in the 
sum. of ·$202.15 (R. 27-29). · 

d. The record shov1s, as to Specifications 1 and 2, .Additional 
Charge II,-that on or about January 10, 1942., the accused borrowed 
~25 from Staff Sergeant Frank J. Housleithner, Troop B, 5th Cavalry; 
that on or a.bout January 21, 1942, the accused borrowed $41.85 from 
Sergeant Edwin Sloan, Troop B, 5th Cavalry; and that on or a.bout 
February 6, 1942, the accused pa.id these debts (R. 48-49). 

4. The accused testified that he entered the military service as 
a second lieutenant in December 1939, and that he was married on Juile 
17, 1940 (R. 50). His financial difficulties began with the purchase 
of furniture in June 1940 (R•.50-51), and with his efforts to provide 
for his wife in the manner of living to which she had been accustomed 
(R. 56). 

Prior to his entering the service the accused had been em.ployed 
as a clerk in the Geologic Explorations Department of the Stanolind Oil 
and Ge.s Company for thirteen months at a salary of about $70 a month. 
Prior to this employment he had been a student {R. 52). 
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Concerning his attitude toward his creditors and his obliga
tions generally. he testified that he at all times intended to pay all 
his debts, that he 11 just got behind", but that he never had an intention 
of defeating a single obligation (n. 61). He explained that for the 
future he had created a special account for his wife who was going to 
pay the family bills. and that he expected to retain just enough money 
for his expenses (R. 59). 

Accused testified that v.hen he was first placed in arrest 
Lieutenant Colonel Hoffman presented him with a prepared letter of 
resignation, and after reminding the accused that he would have to 
go through a 11long period of arrest and all that"• suggested that he 
think the matter over. Such a letter was again presented to the ac
cused when the Additional Charge sheet was preferred. The accused 
explained that he declined to sign such a letter because he wanted to 
remain in the service (R. 83). 

Concernin& Specification 13 of the Charge, the accused testi 
fied that when he ma.de the promise to Colonel Truscott to pay the debt 
to the Nat Frazier Furniture Company. December 26, 1941, he expected 
to pay it at that time; that he had expected to receive a Christmas 
present from his father which he had expected to apply on the debt; 
that when he did not receive such a present he was embarrassed to ask 
his father for the mor.iey (R. 70 ); but that the debt was subsequently 
paid on the last of January or the first of February 1942 (R. 63). 

As to the Specifications of the Additional Charge II, the 
accused testified that v.hen he entered the service he knew very 
little about military offenses, and that he did not know it was against 
military regulations to borrow money from an enlisted man (R. 57). He 
testified also that the two sergeants from wham he had borrowed money 
had guided him in military matters and that he had been very close to 
them (R. 57)., 

The accused testified further that all his accounts had been 
paid in full, including the debts to the two sergeants from whom he 
had borrowed money (R. 66). Margaret TUrner, the wife of the accused. 
corroborated much of'his testimony (Ex. 1). 

Regarding the efficiency of the accused as an officer, there 
was evidence that Lieutenant Colonel 'William A. Fuller, the former 
commanding officer of the accused. and First Lieutenant Wilbur u. 
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Moore, the former troop cornma.nder of the accused, regarded his military 
work as "very satisfactory" (R. 73). There was also evidence showing 
that the accused graduated from the Fifth Coxmnunications Course with a 
rating of 88 and an efficiency rating of excellent (R. 74). 

5. Specifications 9, 1_6, and 17 of the Charge allege that the ac
cused,"*** being indebted***, did, ***dishonorably fail and 
neglect to pay said account", in violation of the 95th Article of war. 
Similarily, Specification 13 alleges that the accused, "ha.vine; promised 
the Col!l!ll.a.nding Officer, 5th Cavalry that his account with the Nat Frazier 
Furniture Company would be paid on or about December 26, 1941 * * * dis 
honorably failed to keep said promise". The court found the accused 
guilty of each of the above-mentioned Specifications, "except the vrord 
'dishonorably', substituting therefor the ,vord 'wrongfully'", and "Not 
guiltr of violation of the 95th Article of War, but guilty of violation 
of the illh .Article of "Flar 11-. 

In view of the action of the court in excepting the word •dis
honorably" from its findings, the question at once arises as to whether 
such findings constitute an offense against military law. This question 
has been authoritatively answered in several previous decisions. In the 
case of First Lieutenant Julius s. Sperti {CM 202601), the Board of Re
view made the following statement; 

"Dishonorable neglect to pay debts is a violation of 

the 95th Article of war. But mere neglect on the part of 

an officer to pay his debts promptly is not of itself suf

ficient ground for charges against him. It is only vihere 

such nonpayment amounts to dishonorable conduct, because 

accompanied by such circumstances as fraud, deceit or 

specific promises of payment, that it may properly be 

deemed to constitute an offense. C1I 121209; sec. 413 {3), 

Dig. Ops. JAG, 1912-30. * * *•" 


The language of the above-cited decision was cited v:ith ap
proval. as recently as January 19, 1942, in the case of Second Lieutenant 
Byron F. Hendrickson {CM 218970), a case very similar to the present one. 
In addition, the Hendrickson case, in considering the type of oases in 
which neglect to discharge pecuniary obligations is regarded as a military 
offense, quoted Winthrop's Military Law and Precedents (Reprint, p. 715), 
a.s follows; 
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"In these cases, in general, the debt was contracted 
under false representations, or the failure to pay character
ized by deceit, evasion, 'false promises, denial of indebted
ness, &c., and the neglect to discharge the obligation, at 
least in part, was continued for an unconscionable period. 
Some such culpable and dis honorable cir'cums tances should 
characterize the transaction to make it a proper basis !'or 
a military charge. A :mere failure to settle a private 
debt, (which may be more the result of misfortune than of 
fault,) cannot of course properly become the subject of 
trial and punishment at military law." 

In the light of the authority cited, it is apparent that the 
ancient principle of .American law which abhors the practice of imprison
ing men for debt is quite as much a part of our military law as of our 
civil law, and the act or omission of an officer in neglecting to pay a 
pecuniary obligation is not a military offense unless such act or 
omission is characterized by 9 dishonorable conduct". 

The same principle applies to the findings that the accused 
wrongfully failed to keep his promise to his commanding officer, to 
pay the Nat l<razier Furniture Company on December 26, 1941. On this 
point the Board of Review, in the case of Second Lieutenant John c. 
Fanning (CM 220760 ), :ir.ade the following statement: 

"•**The mere failure by an officer to keep his 

promise to pay a debt is not dishonorable unless the 

promise is made with a false or deceitful purpose, or 

unless the failure to pay is characterized by a fraudu

lent design to evade payment (CM 207212, Thompson; CM 


, 217636, Nichols; sec. 453 (14) (15), Dig. Op. J.A.G., 

1912-1940; Winthrop's Military !Aw and Precedents (Re

print), P• 715)." 


It necessarily follows that the findings under Specifications 
9, 13, 16, and 17 of the Charge are legally insufficient to support a 
conviction under the 96th .Article of War. 

6. Specifications 1 and 2, Additional Charge II, allege that the 
accused borrowed $24 and $41.85,· from Sergeant Housleithner and Sergeant 
Sloan, respectively, "to the prejudice of good order and military dis
cipline". The evidence shows that .the transaction occurred as alleged 
and that the tv.o sergeants extending the loan to the accused were members 
of his avtn organization. The act of the accused in so obligating himself' 
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to noncommissioned officers of his organization is conduct which is 
clearly prejudicial to good order and military discipline vrithin the 
meaning of the 96th Article of War (Dig. Ops. JAG 1912-40, sec. 453 
{5); CM 192128, Strickland). 

7. War Department records disclose that the accused was born 
in Xulsa, Cklahoma, on August 3, 1917, and that he was 24 years of age 
at the time of the commission of the offenses of which he was found 
guilty. He was rejected as a flying cadet on July 20, 1937, because 
of granulated eyelids. He was appointed a second lieutenant. Infantry 
Reserve, on .August 9, 1938, and transferred to Cavalry Reserve, December 
1, 1939, and placed on extended a~tive duty. On October 10, 1941, he 
was temporarily promoted to the grade of first lieutenant. 

8. All the members of the court joined in presenting the .follow
ing recommendation·for clemency, 

•1n view of the youth of this officer and his lack of 
experience in handling financial matters and in view of 
his apparent ei'forts and good faith in now attempting to 
remedy the causes of his past financial difficulties, which 
formed the basis of the charges brought against him, we, 
the undersigned members of the General Court-Martial, which 
on April 17, 1942 heard his case, hereby recommend that 
clemency be granted to Lieutenant turner.• 

9. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. The Board of Review is of the opinion that the record of 
trial is legally insu.fficiEtnt to support the findings of guilty of the 
Charge and Specifications 9, 13, 16, and 17 thereunder; legally suffi 
cient to support the findings of guilty of Additional Charge II and 
Specifications l and 2 thereunder; and legally sufficient to support 
the sentence and to warrant confirmation thereof. Dismissal is author
ized upon conviction or violation of the 96th .Article of War. 

·::2 .,-- .. 
~--~/~Mdge Advocate. 

£,~.~~ Judge Advocate. 

~ {', Judge Mvocate,*~· 
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(U.S) 


1st Ind. 

War Department, J.A.G.O., 	 - To the Secretary of War.
JUL 9 1g12 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
First Lieutenant Clark G. Turner (0-371362), 5th Cavalry. 

2. t concur in the opinion of the Board of Review that the record 
of trial is not legally sufficient to support the findings of guilty of 
the Charge and Specifications 9, 13, 16, and 17 thereunder, but is 
legally sufficient to support the findings of guilty of Additional Charge 
II, and Specifications land 2 thereunder, and the sentence. 

In view of the fact that the record is legally sufficient to 
support the findings under the two Specifications of borrowing money 
from an enlisted man, I recommend that the sentence be confirmed. I 
recommend, however, in consideration of the mi.nor character of these 
two offenses that the sentence be conum.tted to a reprimand. 

3. War Department records disclose that the accused was born in 
Tulsa, Oklahoma, on August 3, 1917, and that he was 24 years of age 
at the time of the commission of the offenses of which he was found 
guilty. He was rejected as a flying cadet on July 20, 1937, because 
of granulated eyelids. He was appointed a second lieutenant, Infantry 
Reserve, on August 9, 1938, and transferred to cavalry Reserve, Dec
ember l, 1939, and placed on extended active duty. On October 10, 
1941, he was temporarily promoted to the grade of first lieutenant. 

4. Inclosed herewith are the draft of a letter for your signature, 
transmitting the record to the President for his action, and a form of 
Executive action confirming the sentence and directing that it be com
muted to a reprimand. 

Myron c. Cramer, 

Major General, 


The Judge Advocate General • 


.'.3 	 Incls 
Incl l - Record of trial. 
Incl 2 - Drft. ltr. for sig. 

Sec. of War. 

Incl .'.3 - Form of Executive 


action. 
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WAR DEPARTllENT 

Services of Supply 


In the Office of The Judge Advocate General.• 

Washington, D.C. (249) 

SPJGII 
CM 221885 

JUN 2 3 1942 

UNITED STATES 

v. 

Captain C.HARLES M. BAJ.\'SEL 
(0-294451), Quartermaster 
Corps, Company D, 86th 
~artermaster Battalion. 

) 
) 
) 
) 
) 
) 
) 
) 

WESTERN DEFENSE CC!IM!ND 

Trial by G.C.M., convened at 
Fort Winfield Scott, Calif'ornia, 
May 6, 1942. Dismissal. 

OPINION of the BOARD OF REVIEVi 
HILL, CRESSON and LIPSCOMB, Judge Advocates. 

l. The Board of Review· has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations a 

CHARGE I: Violation of the 94th .Article of war. 

Specification l: In that Captain Charles M. Bawsel, Q],l:, 
Company D, 86th Ql.f. Battalion, (W), did at FOi"t 
Benning, Georgia, on or about December 19, 1941, 
knowingly, wrongfully and wilfully apply to his own 
use and benefit, four Goodrich Silvertown Automobile 
tires of the total value of ~bout $26.SO,·property 
or the United States, furnished and intended for the 
military service thereof. 

Specification 2a In that Captain Charles M. Bawsel, Q.UC, 
Company D, 86th QM. Battalion (LM), did at Inglowood, 
Calif'ornia, on ·or about the 30th day or January 1942, 
knowingly, wrongfully and wilfully apply to his own 
use and benefit tvro Falls Roadmaster Automobile tires 
of the total value of about $22.76, property of the 
United States .furnished and intended for the military 
service thereof. 
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ORARGE II: • Violation of the 96th Article of War. 

Specification l: In tha.t Captain Charles M. Bawsel. QMC. 
Company D, 86th QM Battalion, (LM). did at Inglewood. 
California, on or about the 3oth day of January. 1942, 
loan to Sergeant Alden G. Beasley $100.00 under an 
agreement whereby he• the said Captain Charles M. 
Bawsel was to receive for the use of said 'money for 
one month, interest at the rate of 20% per month, 
contrary to good order and military discipline. 

Specification 21 In that Captain Charles M. Bavrsel. Q,lX, 
Company D. 86th Q.M Battalion, (LM). did at Inglewood, 
California on or about the lath day of January, 1942, 
loan to Sergeant Alden G. Beasley $100.00 under an 
agreement whereby he. the said Captain Charles M. 
Bawsel was to receive for the use of said money for 
one month. interest at the rate of 20% per month, 
contrary to good order anct milite.r.r discipline. 

CHARGE Illa Violation of the 95th .Article of vfar. 

Specification l: ·In that Captain Charles M. Bawsel, Q.MC. 
Company D, 86th QM Battalion, (I.M). did, at the 
Presidio of San Francisco. California, on or about 
March 25, 1942, in his testimony before Lieutenant 
Colonel Jemes B. k"uir, Jr., I.G.D., an officer con
ducting an official investigation. testify under oath 
in substance as follows: 
1135. Q. How many 'Government• tires altogether uid 

you have put on your car? 
},... One. 

1136. Q. In your previous testimony. Captain, you re
ferred to Government 'tires I on your car and 
that you decided, after talking with your 
officers. to keep 1them' on the car. 'ffilat 
did you mean by that? 

A• There has been quite a bit of talk about 
tires. I only had one tire on the car,• 

which testimony by the said Captain Bawsel was false 
e..nd untrue and known by him to be false and untrue in 
that he, the said Captain Bawsel. well knew that he 
ha.d placed or caused to be placed four, or more. 
Government tires on his said privately owned automobile. 
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Specification 2, In that Captain Charles M. Bawsel, Qh~, 
Company D, 86th Q.U Battalion, (rn:), did, at the 
Presidio of San .Francisco, California, on or about 
March 25, 1942, in his testimony before Lieutenant 
Colonel James B. Muir, Jr., I.G.D., an officer con
ducting an official investigation, testify under oath 
in substance as follows, 
1201. Q. There is a further allegation that it has 

· 	 been reported that the Captain had four Goodrich 
tires put on his car at Fort Benning, Georgia, 
his previous statioa. These were Govermnent 
tires. vraa.t can you say regarding that? 

A. I don't know anything about that. 
1202. Q. Is that true or not true? 

A. ll'ot true. • 
which testimony by the said Captain Bawsel was false and 
untrue and known by him to be false and untrue in that 
he, the said Captain Bawsel, well knew that he had placed 
or caused to be placed four Government Goodrich tires on 
his said privately owned automobile at Fort Benning, 
Geo~gia. 

He pleaded guilty to Charges I and·II, and all Specifications thereunder, 
not guilty to Charge Ill and the two Specifications thereunder, and was 
found guilty of all the Charges and Specifications. He was sentenced to 
be dismissed the service. The reviewing authority approved the sentence 
and forwarded the record of trial £or action under the 48th Article of 
war. 

3. The evide.nce £or the prosecution may be briefly summarized as 
follows, 

J/3 to Charge I - The accused was in coIIlll".and of Company D, 
Quartermaster Battalion, stationed at Fort Benning, Georgia. Between 
the 8th and loth of December, 1941, the motor transport supply sergeant, 
Robert Gerlach, of Company D, drew for accused from the Motor Maintenance 
District Warehouse, Fort Benning, four size 600/16 regular tread Goodrich 
tires and had them put in the basement of his company barracks (R. 7). 
O.n February 2, 1942, at Inglewood, California, Private First Class 
Talmage Collier, saw on the right rear wheel of accused's Pontiac auto
mobile a Falls Roadmaster tire, which came out of the stock pile of 
Government tires brought from Alabama. · There had been four of these 
tires, wrapped in orange colored paper, tv,o were missi:::1g, but parts of 
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the wrappings and cartons for tubes were found (R. 8, 9). Priva.te 
Collier got the serial number of the Roadmaster tire vrhich he had seen 
on the automobile wheel; the other three tires were Goodrich Silvertown. 
Later in the repair shop he found the second Falls Roa.dmaster tire in 
the trunk of accused's automobile. He reported these facts to the 
Federal Bureau of Investigation, .and later to Colonel Vogel, Group Com• 
mander, 65th Coast Artillery. There was an inspection, after which he 
savr the tires which had been on accused I s automobile had been changed 
from three Goodrich Silverto'h'Il, each valued at ~27.50, and two Falls 
Roadma.ster, each valued at $22.50, to second-hand recapped tires (R. 
8-14). These tires were also observed by Sergeant John H. Willia.ms 
(R. 14-19). 

Staff Sergeant Carl H. Stowe, at Inglewood., California, during 
January or February 1942, mounted a Falls Roa.dmaster tire and about 
two days later saw it on the right rear wheel of accused's car (R. 21 ), 
and Sergeant Beasley a.bout that time helped Sergeant 1'Jhite to take four 
tires off this car. 

As to Charge II - Sergeant Alden D. Beasley twice during 
January 1942 borrowed money from the accused, $100 each time, paying 
him back $120 for each loan. Serbeant Beasley gave no secuz:ity except 
si&Idng a bank check although he had no account. The money, which was 
repaid at the end of the month, he lent to the men. The_ ·accused pro
posed the terms of these loans, Sergeant Beasley was to receive five 
per cent. He tore up the checks at the end of the'month (R. 30-34). 
After being duly advised of his rights, accused, about March 26, at 
San Francisco, told Lieutenant Colonel Jrunes B. ?.fuir, Jr., 'Inspector 
Genere,l' s Department, about the above described money transactions 
with Sergea...-it Beasley (R. 36-40). · ' 

M to Chari;e III - On March 25, 1942, at an official investi
gation, the accused, after being duly informed of. his rights, was sworn 
and, with the stenographer present, answered the questions of the in
spector, Lieutenant Colonel Muir. In reply to the question"*** haw 
many government tires al together did you have put on your car'Z 11 , accused 
replied, 11 0no" (R. 26). The accused further stated, as to the allegation 
that he had caused four Government tires to be put on his private automobile, 
that "It is untrue", that he only had one Government tire on his car. On 
April 26, 1942, on further investigation, after again being duly advised of 
his rights, accused stated frecly,t.11.at he had not told the full truth about 
the matters. He then stated that at Fort Benning, in December 1941, his 
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organization was ordered to the Pacific Coast, the tires on his personal 
a.utomobi le were not in good con.diti on, he we.s unable to buy e.ny, so drew 
.four -Government tires from the Fort Bennint: Depot, .for use on his auto
mobile. llrs. Bawsel drove tho car to Inglenocd, California, and had a 
puncture in om o.f the Govermaent tires. } • .fter her arrival he drew two 
tires .from the stock of Conpany D, 86th ~uartennaster Battalion, put 
one on his car and the other in spare. Upon hearing that reports were 
beiDJ; made of his having Government tires on his automobile, he removed 
the six Government tires which vrere on his car at different times and 
returned them to the stock cf the Supply Platoon of Coupa.ny D. 

4. The only witness for the defense was the accused who testified 
under oath that on December 15, 1941, his Company D was ordered to the 
west coast. Since it was impossible to buy tires and it was not unusual 
at Fort Benning for officers to use Government tires on their personal 
cars, he then asked Sergeant Gerlach, in charge of the supply platoon, 
to get him four tires which, on December 19, accused personally put in 
the trunk of his car. 

On January 20, when his wife arrived in California, he found 
she had swapped the spare, so he went down to the shop, had a tire 
gotten out of the trailer and put on his spare. He then put one of the 
Goodrich tires back in stock, kept three of them until about February, 
when they went back to stock. These tires h.a.d been driven from Atlanta, 
Georgia, to Texas, then up to California, then put back into stocl:. The 
Roadmaster tire damaged by his wife h.a.d been turned in, he had the three 
Goodrich tires and one Roadmaster pulled off at the same time and they 
went back into the company stock; he still had one Falls Roadmaster in 
the trunk, which he kept until questioned by Colonel Davis, the conune.nd
ing officer, regarding tires, when accused took it off, returned it to 
stock, thus putting all tires baok in stock. 

He talked l'dth Sergeant Beasley relative to the question of 
lending mbney to the men at a normal interest rate. Accused used his 
own personal money, so he thought or the check cashing plan (R. 45-51). 

Accused stated, as alleged, •anen in answer to Colonel Uuir•s 
question as to how many Government tires he had put on his car, but was 
referring only to the one tire left on his car, a spare. He was not 
talking about the four tires from Fort Benning. He had only one tire 
on his car at the time in question. 

In answering Colonel Muir's question whether it was true that 
ha had four tires put on his oar at Fort Benning, accused answered that 
1 t was not true, he did not, he had nothing to do with putting those 
tires on his car. At the investigation accused said he was •sollred to 
death. When there was a question that I could answer like that, I 
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ansvrered like that". There were two tires put on his ce.r at Inglewood, 
one remained for e.'bout two weeks, the other one about a week longer, 
they "kind of over-lapped one another". He l:new it wa.s not authorized 
to use Government tires on personal transportation. He had been in the 
service since ,August 15, 1941, Fort Benning was his first ste.tion, but 
in the Reserve Corps since 1930 (R. 52-56). 

5. At the time of trial accused was 34 7/12 years of age •. His 
service is shown by records of the Office of The Adjutant General as 
follows, 

Second lieutenant, Cavalry, Officers• Reserve Corps, June l, 
1932; active duty, June 22 to July 5, 1932. First lieutenant, 
Cavalry, Officers• Reserve Corps, July 2, 1936, active duty, 
.August 4, to August Z4, 1940. Reappointed first lieutenant, 
Cavalry-Reserve, June 6, 1941. Captain, cavalry, Officers' 
Reserve Corps, July 22, 1941, active duty for one year, August 
5, 1941 to August 4, 1942. Efficiency report, August 5, 1941 
to October 3, 1941, "Excellent", report August 5, 1941 to 
December 27, 1941, "Very satisfactory". 

6. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. For the reasons stated, the Board of Review is of the 
opinion that the record of trial is legally sufficient to support the 
findings and sentence and warrants confirmation thereof. A sentence 
of dismissal is mandatory on conviction of violation of the 95th 
.Article of War and authorized on conviction of violation of the 94th 
or 96th .Article or War. 

~~~<-an~_l_e_a_v_e~>~~~· Judge .Asivocate. 

9o&MJ.b~ Judge Advocate. 

~ f'...~ Judge Advocate. 
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SPJGK 
CM 221991 JUN 1 & 1942 

UNITED STATES 	 ) THIRD CORPS AREA 
) 

v. 	 ) Trial by G. c. M., convened at 
) Balt~ore, 1:aryland, Mcy- 20, 

Second Lieutenant BRUCE w. ) 1942. Dismissal. 
P. EDGERTOl'J {0-24090), )) 
Quartermaster Corps. 

OPINION of the BOARD ,OF P..EVD!.""'W 
HOOVER, VAN BENSCHOT&'-J and IDE, Judge Advocates. 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 	95th Article of War. 

Specification: In that 2nd Lt Bruce 1'I. P. Edgerton, 
QMC Holabird Quartermaster Motor Base, Baltimore, 
Maryland, having been restricted to the limits ot 
the Holabird Quartermaster Motor Base; Baltimore, 
Maryland, did, at Holabird Quartermaster Motor 
Base, Baltimore, Maryland on or about Mey 8, 1942, 
break said restriction by leaving the reservation 
and going to places unknown. 

CHARGE II: Violation of the 61st Article of 'War. 

Specification: In that 2r1d Lt Bruce YI. P. Sdgerton 
QMC Holabird Quartermaster :Motor Base, Baltimore, 
Maryland did, without proper leave, absent him
self £ran his station at Holabird Quartermaster 
Motor Base, Baltimore, Maryland, from about M~ 
a, 1942, to about 1:iey ll, 1942. 

I : 
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He pleaded not guilty to and -vras fotll'ld guilty of the Charges and Speci
fications. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service. The reviewing authority ap
proved the sentence and forwarded the record of trial for action under 
Article of '\iar 48. 

J. The evidence shows that on Lray 7, 1942, accused was released 
from arrest in quarters and restricted to the limits of the post of 
the Holabird Quartermaster 1r.otor Base, Baltimore, liaryland (R. 5, 6; 
Exs. A, B). At the same time he v,as directed to report to the as
sistant ca:mnandant of the Enlisted ~en 1s School on the post for fur
ther instructions (n. 7). On J.ley 8 accused failed to report to the 
school fo~ duty (R. 9). A search for accused was made by the officer 
of the day but he could not be found (F.. 10, 11). At ab out 1:50 .a.m., 
~ey 11, 1942, accused returned to the post, entering at one of the 
gates. He was there held by a sentinel and turned over to the officer 
of the day {R. 12) who placed him in arrest in quarters (R. 14). 

Accused declined to testify or make an unsworn statement. 

4. Breach of restriction and absence without leave by accused, 
as charged, are thus established. The Specification alleging breach 
of restriction is in the form prescribed by Appendix 4 of the Manual 
for Courts-~artial for charges alleging that offense as a violation 
of Article of War 96 (Form 129, App. 4, l,1~C.1.:.). Insofar as appears 
from the evidence accused's breach of restriction did not involve and 
was not accompanied by a:ny dishonorable, disgraceful or deceitful act 
on his part. His conduct may not therefore properly be classed as 
conduct unbecoming an officer and a gentleman within the meaning of 
Article of War 95. The breach of restriction was violative of Article 
of War 96. 

5. Prior to arraignment the defense challenged a member of the 
court, First Lieutenant Horace Lehneis, Quartermaster Corps, for 
cause. This officer was sworn upon his !2,k ~ and testified, in 
response to a question as to whether he had formed or expressed a 
positive and definite opinion as to the guilt or innocence of ac
cused, as follows: "I have formed a.n opinion but don't recall ever 
having expressed an opinion in this particular case." Asked whether 
his opinion would prejudice him in any way in determining the guilt 
or innocence of accused, he replied, "I don•t think so". The court 
denied the challenge and Ll.eutenant Lehneis participated in the 
trial as a member of the court. 
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It is apparent from the record that the court believed that the 
challenged ioomber had not formed a positive and definite opinion as 
to guilt or innocence, that therefore he was not disqualified and 
that he could and would fairly reach his determination as to the guilt 
of accused. It was the function of the court to determine the rele
vancy and validity of the challenge for cause (A. w. 18), and, upon 
the record, there was no error in such determination. In any case, 
the evidence of euilt is uncontradicted and. compelling., and any error 
in overruling the challenge based on a disqualifying opinion as to 
guilt or innocence could not have injuriously affected the substantial 
rights of accused (ClL 154752, Eeynolds ;. CM 190127, Hammond; Cl,1 203802, 
I3rama.n). 

6. 1'.ben the court was opened following the findings the pros
ecution, in stating that it had no evidence of previous convictions, 
made reference to a previous trial of accused by court-martial on 
which the reviewing authority had not taken action. An objection 
to consideration of these proceedings was sustained by the court. 
The action of the trial judge advocate in referring to the previous 
trial was improper, but in view of the action of the court it can
not be said that the substantial rights of accused were injuriously 
affected. 

7. There is attached to the record of trial a letter to The 
Judge Advocate General from the reviewing authority, dated May 29, 
1942, inclosing a letter to the reviewing authority from Major Gen
eral Glen i. Edgerton, United States Army, Governor of the Panama 
Canal, the fathe;t' of accused. The reviewing authority recommends 
that the sentence be suspended. General Edgerton states, in sub
stance, that accused absented himself without leave for the purpose 
of getting married and that he took a uedcling journey of two or three 
deys during his absence. He also states that accused was previously 
tried by gen,eral court-martial at the Holabird Quartermaster luotor 
Base and suggests that on this account the members of the court were 
probably unfavorably disposed toward accused. Ile states that recent 
general instructions were given at the Base with respect to unjusti
fied leniency of sentences, and suggests that these instructions 
probably resulted in an unusually severe sentence. 

8. '.iar Department records show that accused was 26 years of 
age at the time of his offense. He served as a cadet at the United 
States Lilitary Academy from July l, 1935, to January 14, 1936, and 
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from Aucust 28, 193?, to Jtu1e 11, 1941. On the latter date he was 
appointed-a second lieutenant, ~uartermaster Corps. 

9. The court was legally constituted. lJo errors injuriously af
fecting the substantial rights of accused were committed at the trial. 
·rn the opinion of the Board of Review the record of trial is legally 
sufficient to support only so much of the findings of guilty of Charge I 
and its Specification as involves findings of guilty of the Specification 
in violation of Article of 1':ar 96, legally sufficient to support the 
findings of guilty of Charge II and its Specification, and legally suf
ficient to support the sentence and to warrant confinnation of the sen
tence. 1ismissal is authorized upon convi"ction of violation of Articles 
of ';iar 61 and 96. 

, Judge Advocate. 

~---(On Lea_v_e~)------------~' Judge Advocate. 

~-~~i.:_:'=-=::t--=~~~£.~~:..._~~---' Judge Advocate. 
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• 
Washington, D.c. 

SPJG::i 
CM 221993 

JUU 17 1942. 
UliITED ST ATES/ 	) GULF CO.AST AIR CORI'S TRAINiliG CENTER 

) 
v. ) 	 Trial by G.C.M., convened at 

) Foster Field, Victoria, Texas, 
Second Lieutenant CLA.RENCE ) April 28, 1942. Forfeiture 
T. BJ\JG!:R (0-427582), Air ) of pay of $41.67 per month 
Corps. ) for three (3) months. 

OPINIOli of the BOA..1D Q.1.' REVIEW 
HILL, CRES~ON and LIPSCOMB, Judge .Advocates. 

1. The record of trial in the case of the officer named above, 
havi.og been. examined in the Office of The Judge Advocate General and 
there found legally insufficient to support the sentence, has been 
examined by the Board of ReYi evr, and the Board submits this, its 
opinion, to Tho Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cai;ion: 

CHARGE: Violation of the 96th Article of 1Var. 

Specifica.tion: In that Second Ueutenant Cb.ranee T. 
Baker, Air-Res., on or e.'bout April 3, 1942, while 
acting as flyiDt; iru.tructor and lea.dine; a student 
formation in a routine gunuery miszion, led his 
formation in a dive toward the water in the vicinity 
of Matagorda Island, thereby endangering life e.nd 
Government property. 

The accused pleaded not guilty to the Charge and Specification. He was 
found guilty of the Specification and of the Charge, with the addition 
of the word "unauthorized" before the word "dive", and the addition of 
the word "unnecessarily" before the word "endangering". He was sentenced 
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"to be suspended from promotion for three (3) months after his pro

motion would otherwise be due". The reviewing authority approved 

"only so much of the sentence as provides for a forfeiture of pay of 

~l.67 per month, for a period of three months" and ordered its exe

cution. The sentence was published in General Court-Martial Orders 

No. 63, Headquarters Gulf Coast Army Air Forces Training Center, 

Randolph Field, Texas, May 28, 1942. 


3. The only questions requiri?lf; consideration are v:hether the 

Specification alleges an offense and whether the findings and sentence 

are legally correct and proper. 


4. The Specification on which the accused was arraigned and 

tried does not set forth any offense, nor the violation of any law, 

or Article of War, nor does it allege in any manner that the dive was 

unlawful, wrongful, improper. or "unauthorized". It may have been 

proper and necessary. Colonel Yfinthrop, in his discussion of the 

legal essentials of a specification, makes the following statement: 


"* * * The purpose and province of the Charge are: 
1st.· To so inform the accused as to the precise offence 
attributed to him that he may intelligently admit, deny, 
or plead specially to, the same; and may be enabled to 
plead his conviction or acquittal upon any subsequent 
prosecution on account of the same a.ct; 2d. To advise_ 
the court and the reviewing authority of the nature of 
the accusation, and of the ,Article or other statute up9n 
which it is based, so that the fonner may rightly and 
judiciously try, determine, and (upon conviction) sen
tence, and the latter may understandingly pass upon all 
the proceedings. 

"Such being the nature and object of the Charge, it 
may be said, generally, a.s to its requisites--1, that it 
must be laid under the appropriate Article or other 
statute~ 2, that it must specify the :material facts neces
sary to constitute the alleged offence·. * * *" {ffi.nthrop's 
~Iil. Law and Pree •• PP• 132-133). 

In e.ddition, the court in its findi nbs, by adding the word 
"unauthorized" before the word "dive" and the word "unnecessarily" 
before the word "endangering", finds the accused guilty of e..'l offense of 

. which be was not charged and.of which he had no notice. As far as the 
Specification sets out, the endangering of life and Government property 
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may have been necessary and proper. The finding of guilty of the 
Specification, with the above additi or.s, is not a finding of a 
lesser included offense, but is a findill{; of a greater and different 
offense. On this point, the 1.:anual for Courts-!,:a.rtial, l928(pp. 64, 
65 ), makes the follovring statement: 

"aceptions a.>1d S_ub~ti tutioD£• ~ One or more words 

or figures may be excepted and, where necessary,. others 

substituted, provided the facts ass~ found constitute 

an offense by an accused which is punishable by the 

court, and provided that such action does not change 

the nature or identity of any offense charged in the 

specification or increase the amount of punishment 

that might be imposed for any such offense. The sub

stitution of a nev: date or place may, but does not 

necessarily, change the nature or identity of an of

fense." 


Furthermore, the action of the reviewing authority is improper 
in that the sentence approved is not a sentence of a like kind and is 
not included in that imposed by the co,.1rt. T'..e 1:anual for Courtz
1:artial, 1928 (pp. 76-77), makes the requirement that the sentence im
posed ·by the revie~~ng authority must be"*~ * included in the sentence 
as imposed by the court***•" The sentence of a forfeiture of pay of 
,41.67 per month for three months, which is definite both as t::i tiine and 
amount, is not included in the sentence as imposed by the court. It is 
not certain that the sentence is a lesser one, and it might be a breater 
one. 

In viev, of the legal deficiencies in the Specification, in the 
findi!J6S, and in the sentence, a revierr of the evidence is nd. deemed 
necessary. 

5. For the reasons stated, the Board of Review is of the opiruon 
that the record of trial is legally insufficient to support the findings 
and sentence. 

.@!J,e__a_v__e_.).____ • Judge Advocate. 

~~, Judge Advocate. 

~
(;~Judge Advocate. 
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SPJGK 
CM 222093 AUG ·~ 19J1 

U N I T E D S T A T E S 	 ) 27TH INFANTRY DIVISIOH 
) 

v. 	 ) Trial by G. c. JJ., convened at 
) Kilauea Liilitary Camp, Territory 

Private JOHNNY KISSR ) of Hawaii, April 28, 1942. Dis
(34246573), Company C, 105th) honorable discharge (suspended) 
Infantry. ) and confinement for two (2) 

) years. Federal Correctional 
) Institution, Englewood, Colorado. 

HOLDIIW by the BC1\RD OF nEVIEr[ 
HOOVEH., BAUGH and Sil.:PSON, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The only question requiring consideration is the propriety 
of the designation of a Federal correctional institution as the place 
of confinement. 

Confinement in a Federal correctional institution or reformatory 
is not authorized under letter dated February 26, 1941 (AG 253 (2-6-41) 
E), from The Adjutant General to all commanding generals, subject: "In
structions to reviewing authorities regarding the designation of in
stitutions for military prisoners to be confined in a Federal penal or 
correctional institution", except in a case where confinement in a pen
itentiary is authorized by law (c1: 220093, Unckel). Confinement in a 
penitentiary is not authorized under Article of War 42 for willful dis
obedience of a lawful command of a superior officer nor for vdllful 
disobedience of a lawful order of a noncommissioned officer in the ex
ecution of his office, the offenses of which accused was found guilty. 

3. For the reasons stated the Board of Review holds the record 
of trial legally sufficient to support only so much of the sentence as 
involves dishonorable discharee, forfeiture of all pey and allowances 
due or to become due and confinement at hard labor for two years in a 
place other than a penitentiary, Federal correctional institution or 
reformatory. 

~·,,..,. ./) /'",,./'---rff, ,1. ' / '{/ :' / 
11 ~ ~t:!{_.kftt:::f , Judge Advocate. 

iJ~ \~Judae Advocate. 

~~~ , Judge Advocate. 
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1st Ind. 

War Departr..ent, J.A.G.O., AUG 1 7 1942 - 'I'o the Commanding 
General, 27th Infantry Division, APO 24, c/o Postmaster, San Francisco. 

1. In the case of Private Johnny rJ.ser (34146573), Company c, 
105th Infantry, attention is invited to the foregoing holdinc by the 
Iloard of Review that the record of trial is legally sufficient to 
support only so much of the sentence as involves dishonorable dis
charge, forfeiture of all pay and allowances due or to become due, 
and confinement at hard labor for two years in a place other than 
a penitentiary., Federal correctional institution or reformatory. 
Upon designation of a place of confinement ether tha."l a penitentiar'J, 
Federal correctional institution or reformatory., you will have au
thority to order the execution of the sentence. 

2. Inasmuch as you designated, in your action upon the record 
of trial, dated May 14, 1942., a Federal correctional institution as 
the place of confinement, you did not have authority, in view of the 
first sentence of the thirc. subparagraph of Article of Vfa.r 50-!-, to 
order execution of the sentence prior to a holding by the Board of 
Review, with the approval of The Judee Advocate General, that the 
record of trial was legally sufficient to support the sentence. 
The proceedini;s, including your action, havirt[; been published 
(G.C.l~.O. No. 33, Hq. 27th Inf. Div • ., 1,ay 14, 1942)., you were with
out ::i.~thority to recall a."ld mo:lify your action upon the record 
(par. 8'7£, U.C.li.). The recommendation by this office (radiogram 
dated June 15, 1942) that the place of confi~cment be cha.need did 
not effectively authorize modification of your action on tte record, 
in the absence of action under Article of liar 50}. You now have 
authority, under Article of War 50}, to take corrective action on 
the record of trial in accordance with the fore[oin~ holdinc by the 
Board of Review. As to form of action see Appendix 10 and pa.ragra:?h 
87£ (pp. 77., 78) of the Lanual for Courts-1!.artial. 

J. It is recommended that a corrected or additional general 
court-martial order promulgating the proceedini:;s, including your 
corrective action., be published. 

4. ·.-Jhen copies of the corrected or additional order in thi::; 

case a.re forwarded to this office t.1.ey should be accompanied by tte 
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foregcin~ holdi11G and this indorsement. For convenience of ref
erence and to facilitate attaching copies of the rublis!led ere.er 
to the record in this case, please place the file nuni>er of the 
record in brackets at the end of the published orcler, as follows: 

(CLi 222093). 

IJyron C. Cramer, 
~ajor General, 

The Judge Advocate General. 
Incl. 
Record of trial. 

AUG 17 Lt2 PM 
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In the Office o£ The Judge Advocate General 

Washington, D. C. 
 (267) 

SPJGK 
CM 222140 

JUN 1 2 194! 

UNITED STATES 	 ) FOURTH CORPS AREA 
) 

v. 	 ) Trial by o. c. M., convened at 
) Fort Moultrie, South Carolina, 

Private ROBERr W. TEAL ) May 15, 1942. Dishonorable dis
(6925577)., Detachment Med- ) charge and confinement for one 
ical Department., Corps Area ) (1) year. Federal Reformatory., 
Service Camnard #1466., Fort ) Chillicothe., Ohio. 
Moultrie, South Carolina. ) 

HOLDINd by the BOARD OF REVIEW 

HOOVER, RITER and VAN BENSCHOTEN., Judge Advocates. 


_l. The record of trial in the case of the soldier na.IOOd above 
has been examimd by the Board of Review. 

2. The only question requiring consideration is the propriety 
of the designation of a Federal reformatory as the place of confine
ment. Paragraph 90!?., Manual for Courts-Martial., provides 1 

"Subject to such instructions as may be issued 

:from time to time by the War Department., the United 

States Disciplinary Barracks at Fort Leavenworth., 

Kans • ., or one ~ its branches., or a military post., 

station, or camp, will be designated as the place of 

confinement 1n cases l'lhere a penitentiary is not des

ignated." 


War Depa.rtmant letter dated February 26., 1941 (AG 253 (2~-4l)E), subject 1 
11..i:nstructions to reviewing authorities regarding the designation of in
stitutions for military prisoners to be confimd in a Federal penal or 
correctional institution"., authorizes confinenent in a reformatory only 
when confinement in a penitentiary is authorized by law (CM 220093., 
Unckel). Penitentiary confinement is not authorized in this case by 
Article of War 42 inasmuch as the period of confinement adjudged is not 
more than one year (A.W. 42; sec. 399 (5), Dig. Op. J.A.G. 1912-1940: 
par. 90,. M.c.M.). 

3. For the reasons stated the Board of Review holds the record 
of' trial legally sufficient to support only so much or the sentence 
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as involves dishonorable discharge, forfeiture of all pay and allow
ances due or to becane due, and confinement at hard labor for one 
year in a place other than a penitentiary, Federal reformatory or 
correctional institution. 
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In the Office of The Judge Advocate General 

Washington, D. C. 


SPJGH 
CM 222148 

JUL 31 1942 

UNITED STATES 	 ) 38th INFANTRY DIVISION 

) 


v. 	 ) Trial by G.C.I.I., convened at./ ) Camp Shelby, iiississippi, Harch 
Private ROBERT E. GRIGGS ) 25, April 1.3 and 14, 1942. Dis
(205.328.32), Company A, ) honorable discharge and confine
152nd Infantry (Rifle). ) ment for the term of his natural 

) life. Penitentiary. 

REVIEW of the BOARD OF fu.~IE'H 
HILL, CRESSON and LIPSC01fl, Judge Advocates. 

1. The Board of Revie,1 has examined the record of trial in the 
case of the soldier named above. 

2. The accused was tried upon the follovd.ng Charge and Specifi 
cation. 

CHA.RGS I: Violation of the 92nd Article of War. 

Specification I: In that Private Robert E. Griggs, 

CompanY. "A", One Hundred Fifts,- Second Infantry 

(Rifle) did, at Camp Shelby, Mississippi, on or 

about 1Iarch 8, 1942, with malice aforethought, 

willfully, deliberately, feloniously, unlawfully, 

and with premeditation kill one Private Prentice 

K. Bra.mm.er, Company 1tA11 , One Hundred Fifty Second 
Infantry (Rifle), a human being, by shooting him 
with a rifle. 

The accused pleaded not guilty to and was found guilty of the Charge and 
its Specification. He was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to become due, and to 
be confined at hard labor for the rest of his natural life. The review
ing authorit~ approved the sentence, designated the United States Peni
tentiary, Atlanta, Georgia, as tqe place of confinement and forwarded 
the reco~d of trial for action under Article of War 50!. 

http:Bra.mm.er
http:follovd.ng
http:205.328.32
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3. The evidence shows that the accused and a group of men of 
his company, including Prentice Brammer, the deceased, spent SW1day 
afternoon and evening of March 8, 1942, loafing and drinking beer in the 
152nd Infantry Canteen of Camp Shelby, Mississippi. At about 5:30 in 
the afternoon, the accused had a conversation with Sergeant Austill of 
the 152nd Infantry Headquarters Detachment, in 'Which the accused stated, 
"I have got to go on guard tonight. I'm in a hell of a shape". To 
this rem.ark Sergeant Austill replied, 11You certainly are. You ought to 
go home and get in bed and sleep it off11 • Sergeant Austill described 
the condition of the accused at that time as "pretty drunk" (R. 89-90). 

Later, at about 9:30 in the evening, an argument arose bet\veen 
the accused and a soldier named Kolley. (Kolley, a soldier of the 38th 
Cavalry Reconnaissance Troop, was a friend of the deceased and had been 
spending the afternoon with him (R. 68) .) During this argument Kolley 
called the accused 11 a fighting name", and the accused struck Kolley in 
the £ace, knocking him down. At this point the deceased stepped in and 
flat-handed pushed the accused so that he fell backward to the floor. 
Private Brooks, a hometown friend of the accused, came forward to his 
assistance and the deceased in turn pushed him flat-handed in the face 
and onto a bench (R. 38, 89). Private Brown, a friend of both Kolley 
and the deceased, then led Kolley out of the canteen and directed l_µm 
to go home (R. 62). 

Shortly after this altercation the deceased and Brown left the 
canteen and returned to their company area and their own tent. The accused, 
accompanied by Brooks and Cansler, also returned to their company area, 
but instead of going to their own tent they entered the tent occupied by 
the deceased (R. 20, 32, 62). The ·conversation of the group as they re
turned to their company area was described as just a nonnal conversation 
(R. 32). Both Brooks and Cansler testified that they entered the tent 
occupied by the deceased just to talk and to have something to do. 

·After the entry of this group into the tent there were ten men 
there, and a general conversation followed. Several of the men, includ
ing both the deceased and the accused, were described as feeling the 
effects of drinking but not as being "plain drunk" (R. 56). The alterca
tion in the canteen was discussed by the accused and the deceased, as well. 
as a previous altercation which the accused had had With three soldiers 
on the maneuvers in Louisiana, in which the deceased befriended the accused. 
The accused admitted that the deceased had not struck him in the alter
cation in the canteen. The accused, however, made several.remarks to the 
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effect that if he were as big as Bones (a large soldier of his company), 
he would whip the deceased three or four times a day before meals and 
that the deceased "was too good to have a bayonet stuck in his bellY'' 
(R. 43). The version of one witness was stated thus: 

flThen Griggs said if he was as big as •Bones' why he 
would whip him four times before meals and then again after. 
He told him sometime somebody was going to stick him with a 
bayonet. He said he wouldn't stick him in the front, he would 
stick him in the back" (R. 51). 

This conversation was described as not being a fighting argument and as 
not being pa'rticularly c_hallenging (R. 41-47). 

After the discussion had continued for about twenty minutes, 
the deceased pulled off his shoes and announced that he was tired. There
upon the accused, PrivatesBrooks, and Cansler withdrew and went to their 
mm tents (R. 22-23). When the accused entered his own tent he requested 
one of his tentmates to move over so that he might get into his locker. 
The accused then to~k his gun out of his locker and loaded it. When 
asked what he was doing, he replied that he was going on guard. He then 
took his gun and left the tent (Ex. A). 

Durir.g the time the accused was getting his rifle, the deceased 
went to the latrine, returned to his tent, and to his bed. Shortly after 
the deceased had lain down, the accused called to the deceased from the 
outside of deceased's tent. The accused is variously reported as having 
called out, 11 Come out a minute, Brammer", or, "Come out. I want to see 
you, Bra.rn:mer", and, "Brammer, come out here11. The de.ceased replied, 11Just 
a minute till I get my shoes on. I 1ll be right out" (R. 44, 52). 

The deceased then started out of the ten~ door and was about 
three-fourths of the way out when a shot was fired and the deceased fell. 
Hollender, a tentrr.ate of the deceased, went outside the tent and saw the 
accused with a rifle in his hand. The accused handed him his rifle and 
said "I did it" (R. 53). Hollander then handed the rifle to someone and 
felt the pulse of the deceased. In his opinion the deceased was dead at 
that time (R. 53). llhen Cansler, after hearing the shot, went to the scene 
of the shooting, the accused said to him 111 I 1ve shot Brammer' or something 
like that i~ * ~:-11 (R. 23). The accused is also reported as having said to 
Brooks as he caine up to the scene, "Tag, I have killed him, I have killed 
him" (R. ')7). Private Keller, a tentmate of the accused, who ran to the 
scene, testified that the accused said, 11I shot Brammer, I killed him, 
Call the Corporal of the Guard, I'll probably get the firing squad in the 
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morning" (Ex. A). Cansler testified that shortly after the shooting 
the aGcused was questioned in the company orderly room as to why he 

111 !had shot the deceased, and that the accused had replied, don•t 
know• or something like that", and that the accused also said he would 
probably get the firing squad in the morning (R. 23). During the 
time just following the shooting, the accused was crying (R. 28). 

The deceased was examined by a medical officer, who testified 
that the accused was dead at 10:40 p.m., from 11 an entrance wound on his 
left jav1 and what appeared to be an exit wound in the rear of his head" 
(R. 71). 

The tent door- tl;J.rough which the deceased left his tent was 
described as having tent flaps which had to be spread apart before an 
exit could be made. An examination of the tent on the day follovdng the 
shooting of the deceased revealed that the left flap had been perforated. 
The interpretation of the witness was that the bullet which punctured 
the tent flap punctured it before tr.e bullet struck the deceased, and 
that, therefore, the bullet was fired before the deceased had pushed 
back the flap (R. 145). 

4. First Lieutenant Harold B. Uangold, the commanding officer of 
Company H, testified for the defense that at about 1:30 a.m., on 1!'a.rch 
9, 19t2, he was present at regimental headquarters when the accused vras 
brought there. According to his testimony, the accused see~ed dazed and 
not to recognize Lieutenant I.ran.gold. He stated that Colonel Stilvrell 
told Lieutenant Merritt not to read Article of War 24to the accused be
cause the accused was in no condition to know vrhat he was saying or what 
he was doing, and that what he said could not be used against him. Article 
of 1Yar 24 was accordingly not read to the accused (R. 98-102). 

Lieutenant 1iangold testified further that the accused and the 
deceased often ran around together and were frequently found visiting in 
the same tent. He described the deceased as being a little over six feet 
in height, weighing approximately 210 pounds, and as being very jovial 
and a practical joker. He was very popular in his organization. 
Lieutenant Ha.ngold described the accused as being a good soldier and one 
whom he used as a personal company scout (R. 99). · 

The accused testified that he enlisted in Company A, 152nd 

Infantry, his hometown National Guard organization, on Oc.tober 31, 1939, 
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and that he became eighteen. years of age on March 8, 1942. '\'!hen he was 
eleven years of age his parents separated, and when he became thirteen 
years of age he was placed in a public orphanage. He attended public 
school and completed the second year of high school (R. 106, 109). 

On Sunday morning, i.;:arch8, 1942, the accused did a four-hour 
tour of guard duty. Before entering upon this duty he had been furnished 
ammunition by his company supply sergeant (R. 110). At 2:30 p.m., when 
he had finished his tour of guard duty, he returned to his company and 
placed his cartridge belt and gun in his tent. The accused then'went to 
the 152nd Infantry canteen where he joined several other men from his 
company, including the deceased. The accused testified that the deceased 
was his friend and that he had no former occasions drunk beer with him at 
the canteen. On this occasion the accused started drinking about three 
o'clock (R. lll). 

During the e~ening, at about 9:30, the accused and Kelley be
came engaged in an argument about something which the accused did not 
remember. During this argument Kelley called the accused a ttson of a 
bitch", whereupon the accused struck him. ';L'he deceased then shoved the 
accused down and stated that he did not 11wa.nt any trouble between us 11 • 

BrO?lll then took Kolley outside (R. 114). 

The accused testified further that he did not leave the canteen 
from the time he came there at 3 o'clock until the canteen closed at 10 
o'clock, and that he did not remember leaving at all. After his quarrel 
with Kolley, the next thing the accused remembered was his getting his gun 
to go on guard. He testified that he had no recollection of going into 
the tent of the deceased. After getting his gun, the accused went to the 
tent next to that of the deceased and called for the deceased. Upon being 
told that the deceased was in the next tent, he called there and the de
ceased replied, "I'll be there in a minute as soon as I get my shoes on11 • 

The accused testified further that the deceased came out and"*** it 
went of£ and he fell". The accused described himself as standing with 
his arms hanging by his side and with his gun across his waist wh~n his 
gun went of£ and the deceased fell. He testified that he"*** had no 
intentions of harming Brammer in anyway. He was a friend" (R. 112-113). 

After the shooting, the accused asserted that he remembered 
going to the orderly tent, and that thereafter he did not remember any
thing that may have happened until about 2 o'clock when he came to his 
senses in the stockade headquarters. He did not remember going to regi
mental headquarters or the making of any statement to Colonel Stilwell 
(R. 1$, 191 124). 
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When examined concerning an altercation which he had had while 

on maneuvers in Louisiana, the accused testified that the deceased had 

prevented three men from another organization from attacking him all at 

the same time and that the deceased had told the three soldiers that they 

could fight the accused but that they would have to do it one at a time 

(R. 119) • 

The accused testified that he did not remember making the 
statement that he wished he were as big as Bones. He described Bones 
as being a soldier of about the size of the deceased. He did not re
member how many bottles of beer he had drunk while at the canteen (R. 126). 
His guard instructions did not require him to load his rifle in his tent 
but he had never been instructed not to load it there (R. 126). 

5. The accused is charged with murder. The Specification alleges 

that the accused did"*** with malice aforethought, willfully, deliber

ately, feloniously, unlawfully:, and with premeditation kill * * *" the 

deceased by shooting him with a rifle. In order to determine the legal 

sufficiency of the evidence to support the finding of guilty under this 

Specification, it is necessary that the evidence support the conclusion 

that the accused unlawfully killed the deceased with malice aforethought. 


Murder is defined as"*** the unlawful killing of a human 

being with malice aforethought". The word "unlawful" as used in this 

definition means "* * * without legal justification or excuse". A 

justifiable homicide is 11A homicide done in the proper performance of a 

legal duty***"• Furthermore, an excusable homicide is one"*** 

which is the result of an accident or misadventure in doing a lawful 

act in a lawful manner, or which is done in self-defense on a sudden 

affray, * * *''• The definition of nrurder requires that the death of the 


· victim "* * * take place within a year and a day of the act or omission 
that caused it,***" (M.C.ll. 1928, par. 148 a). It is universally 
recognized that the most distinguishing characteristic of nrurder is the 
element of "malice aforethought11 • The authorities, in explaining this 
term have stated- that the term is a technical one and that it cannot be 
accepted in ~he ordinary sense in which the terms may be used by the 
layman. In the famous Webster case, Chief Justice Shaw explains the 
meaning of malice aforethought as follovrst 

. "* * * Malice, in this definition, is used in a 

technical sense, including not only anger, hatred, and 

revenge, but every other unlawful and unjustifiable 

motive. It is not confined to ill-will tmvards one or 
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more individual persons, but is intended to denote an 
action flowing from any wicked and corrupt motive, a 
thing done malo animo, where the fact has been attended 
with such circumstances as carry in them the plain indi
cations of a heart regardless of ·social duty, and fatally 
bent on mischief. And therefore malice is implied from 
any deliberate or cruel act against another, however 
sudden. 

* ..~ * 
11.,~ ..~ * It is not the less malice aforethought, within 

the meaning of the law, because the act is done suddenly 
after the intention to commit the homicide is formed; it 
is sufficient that the malicious intention precedes and 
accompanies the act of homicide. It is manifest, there
fore, that the words 'malice aforethought,' in the 
description of murder, do not imply deliberation, or the 
lapse of considerable .time between the malicious intent 
to take life and the actual execution of that intent, but 
rather denote purpose and design in contradistinction to 
accident and mischance" (ColllI!lonwealth v. Webster, 5 Cush. 
296; 52 Am. Dec. 711). 

Simil.2.rly, the I.~a.nual for Courts-Kartial defines malice afore
thought as follo.·rs: 

"Lialice aforethought. - Malice does not necessarily 
mean hatred or personal ill-will toward the person killed, 
nor an actual intent to take his life, or even to take 
anyone's life. The use of the word 1aforethought 1 does 
not mean that the malice must exist for any particular 
time before commission of the act, or that the intention 
to kill must have previously existed. It is sufficient 
that it exist at the time the act is committed. (Clark) 

"Iiialice aforethought may exist when the act is un
premeditated. It may mean any one or more of the follow
ing states of mind preceding or coexisting with the act 
or omission by which death ts caused: An intention.to 
cause the death of, or grievous bodily harm to, any person, 
whether such person is the person actually killed or not 
(except when death is inflicted in the heat 9f a sudden 
passion, caused by adequate provocation); knowledge that 
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the act which causes death will probably cause the death 

of, or grievous bodily harm to, any person, whether such 

person is the person actually killed or not, although 

such knowledge is accompanied by indifference whether 

death or grievous bodily harm is caused or not or by a 

wish that it may not be caused; intent to commit any 

felony. * * * (!I.C.M., 1928, par. 148 ~)· 


6. The uricontradicted evidence shows that the accused shot and 
killed the deceased on March 8, 1942. It is equally clear that this 
homicide was unlawful in that it was done without justification or ex
cuse. Furthermore, an analysis of the evidence reveals ample proof to 
support the finding that it was done with malice aforethought. The 
facts show that the accused, after a.>1 afternoon of beer drinking, and 
within thirty or forty minutes of the fatal shooting, had had a quarrel 
with a friend of the deceased and that he had struck him in the face. 
This altercation was terminated by the deceased 1s shoving the accused 
to the floor. The effect of the deceased•s interference upon the attitude 
of the accused may be measured in part by the fact that he stated shortly 
thereafter while 1n the deceased•s tent that if he were as big as Bones 
he would whip the deceased three or four times a day before meals, that 
the deceased -was too good to have a bayonet stuck in his belly, that 
sometime somebody was going to stick the deceased with a bayonet, and that 
he wouldn't stick the deceased 1n the front, he would stick him in the 
back. These statements, made 1n loose conversation between soldiers, may 
have been lightly and innocenily intended, but subsequent events tend 
to interpret their meaning as resentment. 

After about twenty minutes of conversation in the deceased•s 
tent, the deceased announced that he was tired and pulled off his shoes. 
The accused then went to his own tent and procured his rine. This act 
was consistent with his duty of going on guard wit.hin a few minutes. His 
act, however, of loading his rifle.in his tent was improper, especially 
since his guard duty was at a considerable distance from his company area. 
After leaving his tent the accused went to the tent of the deceased and 
called to him to come out. As the deceased was emerging from the tent, the 
accused shot him. Such a homicide has the appearance of a diabolical, 
cruel murder. To the first man who approached him after the shooting, 
the accused said, 11I did it", and to his friend Brooks he said, "Tag, I 
have killed him. I have killed him.11 • He then added the ~equest, "Call 
the Corporal of the Guard. I 111 probably get the firing squad in the 
morning". When asked by one of his friends why he did it, the accused 
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replied, "'I don't know' or something like that". These statements do 
not reflect the feeling of regret and horror which must overcome the 
innocent man who has accidentally shot a friend, but rather a mind con
scious of guilt and impressed with a feeling of criminal responsibility 
for the crime. Such evidence, considered in its entirety, clearly meets 
the standard required for proof of malice aforethought. Furthermore, 
this evidence indicates that the fatal act of the accused was done 
"willfully, deliberately, feloniously, unlawfully, and with premeditation" 
as alleged in the Specification. 

7. Shortly after his arrest the accused was taken before his regi
mental commander and questioned concern:µig the death of the deceased. 
Not only was the accused not warned of his right to remain silent, but 
his commanding officer expressly directed that he not be warned because, 
as he stated, the accused was in such a condition that he did not know 
what he was saying. The accused was, nevertheless, asked if he had in
tended to shoot Brannner. The testimony that accused answered "yes" to 
that question was conditionally received in evidence over the objection 
of the defense. Later the law member granted a motion to strike this 
testimony and admonished the court to dis~egard it. The legality of this 
procedure was questioned by the defense (R. 83-S5, 87-88). The answer 
of accused, in effect, confessed that he had intentionally shot deceased. 
That confession, involving a serious offense,made wholly Without warning 
and elicited by the question of his regimental commander, was clearly 
not voluntarily made and should not have been received in evidence (par. 
U4 a, u.c.11., 1928). The error committed in the temporary admission of 
this-particular testimony, was corrected by the ruling of the law member 
striking the answer and his admonition to the court to disregard it. In 
view of the actiqn of the law member and of the fact that other competent 
evidence in the record affords a substantial basis for the court's finding 
of guilty, it must be concluded that the substantial rights of the accused 
were not injuriously affected by the conditional admission and subsequent 
exclusion of that statement of accused. 

The record does not expressly show upon the second meeting of 
the court at 8 a.m., April 13, 1942, that the reporter, who was sworn at 
the first session, was present (R. 5). The record does, however, state 
that at 1:15, after a recess,"*** and the reporter resumed their 
seats" (R. 48). The record, in the opinion of the Board of Review, 
satisfactorily accounts for the presence of the reporter at the session 
of the court on April 13, 1942. 
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8. The court was legally constituted. Ho errors injuriously 
affecting the substantial.rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings and the sentence. A 
sentence either of death or of imprisonment for life is mandatory upon 
a conviction of murder in violation of the 92nd Article of War.. Con
finement in a penitentiary is authorized by Article of 1Tar 42 for the 
offense of murder, recognized as an offense of a civil nature and so 
pwrl.shable by penitentiary confinement by Sections 273 and 275 of the 
Criminal Code of the United states (18 u.s.c. 452, 454). 

62; .0'/~ , Judge Advocate. 

' 
~&.Oo~~ <' Judge Advocate. 

~ E'. ~,Judge Advocal;e. 
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U N I T E D S T A T E S ) 31ST INF.A.NT5.Y DIVISim 
) 

v. 	 ) Trial by G. c. i., convened at 
) Camp Bowie., Texas, June 1, 1942. 

Private lIILBEr..T XAllNilW ) Dishonorable discharge and con
(34033775), Eedica.l De- ) finement for three (3) years. 
tachrnent, 167th Infantry ) Disciplinary Barracks. 
(Rifle). ) 

HOLDING by ·c.he BOARD OF Rl:!,v.[EW 
HOOVER, SDJ>SOl'T and LYNCH, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. Accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that Private Hilbert Manning (Nili.."l'f), 
· 	 34033775, Medical Detachment, 167th Infantry (Rifle), 

did, without proi:;er leave., absent himself from his 
po.st and duties at I,iedica.1 Detachment 167th Infantry 
(Rifle), Camp Bowie, Texas, from about 8:00 P.H., 
May 6, 1942, to about 6:30 A.:J., Eay S, 1942. 

CHAc'i.m: II: Violation of the 93rd Article of War. 

Specification: In that Private Hilbert Manning (Nlili), 
3L~033775, J~edical Detachment 167th Inf. did, at 
Camp Bowie, Texas, on or about Hay 7, 1942, felon
iously take, steal, and carry away sixty dollars 
C~6o.oo), the property of John H. Antoine, Private 
First Class, Liedical Detachment, 167th Infantry 
(Rifle), Camp Bowie, Texas. 

_Accused pleaded guilty to and was found guilty of the Charges and Speci
fications. Evidence of two previous convictions by StllDIIlary courts-martial, 
one for violation of Articles of '.'Tar 96 and 65, and one for violation of 
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Article of Uar 61, vras introduced. He was sentenced to dishonorable 
discharge, forfeiture of all pay and alloYiances due or to become due 
and confinement at hard labor for three years. The reviewing author
ity approved the sentence, designated the United States Disciplinary 
Barracks, Fort Leavemrorth, Kansas, as the place of confinement and 
forwarded· the record of trial for action under Article of Y:ar 5~. 

3. D!Jmediately following the pleas of guilty and an explanation 
of the meaning thereof by the law member, accused was asked "Whether 
he understood the meaning of his pleas. He replied: 

"Yes, sir. I was drunk when I ttaken' the 
money, and didn't know 'What I was doing. 11 (R. 4) 

After this statement was made the defense counsel consulted with ac
cused and then announced that accused still wished to plead guilty. 
No further action in the premises was taken by the court. The pros
ecution did not introduce any evidence. 

4. The only evidtmce introduced by the defense was the testi
mony of accused. 

A.fter the defense counsel had directed his attention to the pleas 
of guilty e."ld had asked him to state in his own words what had oc
currec in relation to the alleged larceny, accused testified as fol
lows: 

11Well, on May 7 I was in tovm (Brownwood, 
Texas) and had been drinking a good bit. In fact, 
I was drunk and that night I went back to camp, 
;·,nere I r;ent into the tent where Antoine slept. 
His footlocker was there and I got the money out 
of it. I was drunk at the time and didn't knovr 
what I was doing. That's about all, sir. I 
didn't really intend to steal the money. lihen 
the officer investigating it came to me I spoke 
to him about me making arrangements to return 
the money to the boy." {R. 5) 

He also testified that he occupied the same tent as Private First 
Class John H. Antoine, Medical Detachment, 167th Infantry (rd.fle), 
that he knew Antoine kept money in his locker and that upon going to 
the tent accused lifted up the lid of the locker and took money from 
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a pocketbook lying in the trB¥• He later spent the money. He did 
not know how much money he took but recalled that he later rented 
an automobile and paid $20 hire, ~10 at one time and ~10 at another 
time. Y,bile he and a companion had the automobile some girls were 
with them (R. 5-7). · 

5. At the close of the case, just prior to the time at which 
the court was closed for i"tis findings, defease counsel stated: 

"The d~fense wishes to call to the attention 
of the court again the extenuating circumstances 
that the accused was too drunk at the time that of
fense was committed to realize what he was doing, 
and that he readily admitted guilt and expressed 
his desire to repay the money taken." (R. 8) 

6. Article of War 21 provides that: 

"ifuen an accused arraigned before a court-martial 
fails or refuses to plead, or answers foreign to the 
purpose, or after a plea of guilty makes a statement 
inconsistent with the plea, or v.hen it appears to the 
court that he entered a plea of guilty improvidently 
or through lack of understanding of its meaning and ef
fect, the court shall proceed to trial and judgment as 
if he had plea.ded not guilty." 

The statement by accused follo.wing hi's pleas of guilty, as well 
as his statement in the course of his testimony, was inconsistent Yd.th 
his pleas of guilty to the Charge and Specification alleging larceny 
for he asserted that in taking the money he was drunk and did not know 
'What he was doing. The effect of these statements was to deny that he 
had entertained a specific intent to steal, an ezsential element of the 
offense charged. In view of the inconsistent statements and the re
quirements of Article of War 21 it was the duty of the co:urt to pro
ceed to trial and judgment as if accused had pleaded not guilty to 
Cha,rge .II and its Specification. The record of trial must be treated 
as if pleas of not guilty had been entered thereto. 

?. The testimony of accused sufficiently shows that at the place 
and time alleged in the Specification, Charge II, accused took and 
carI'ied ·aw8¥ money belonging to Antoine. 'fhe circumstances as detailed 
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by accused support an inference that he intended to steal. the money, 
this despite his assertions of drunkenness and lack of knowledge of 
the nature of his acts. There is nothing in his testimony or else
where in the record of trial to show that the amount taken by accused 
exceeded )20, the sum he admitted having spent for rental. of the auto
mobile. It follows that the record of trial. is legaJ.ly sufficient to 
support only so much of the finding of £;1lilty of the Specification, 
Charge II, as involves a finding of guilty of larceny of money in an 
amount not in excess of $20. 

The maximum confineirent authorized by paragraph 104.£ of the 
t.!anuaJ. i'or Courts-:..artia.l for larceny of property of vaJ.ue not in 
excess of :;~20 is confinement at hard labor for six months. The max
imum confinement authorized for absence without leave for two days, 
the offense involved in Charge I and its Specification, is confine
ment at hard labor for six days. 

8. For the reasons stated the Board of Review holds the record 
of trial legally sufficient to support the findings of guilty of 
Charge I and its Specification and of Charge II, legally sufficient 
to ~upport only so much of the finding of guilty of the Specification, 
Charge II, as· involves a finding that accused did at the place and 
time alleged feloniously take, steal. and carry away money in an amount 
not in excess of )20, the property of Private First Class John H. 
Antoine, l,:edical Detachment, 167th Infantry (Rifle), and legally suf
ficient to support' only so much of the sentence as involves dishon
orable discharge, i'orfei ture of all pay and allowances due or to be
come due and confinement at hard labor for six months and six days. 

JUL-2 '42 AM ~ , Judge Advocate. 

~~ Judge Advocate. 

Judge Advocate. yµ: 
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SPJGK 
CM 222443 

UNITED STATES ARMY FORCES IN 
UNITED STATES ) NEW CALEDONIA 

) 
v. ) Trial by G. c. M., convened at 

) Noumea, New Caledonia, April l, 
Sergeant ROBERT H. LIEBERHER ) 3, 6, 7, 10 and 11, 1942. To 
(6897909), Headquarters Bat ) be hanged by the neck until 
tery, 70th Coast Artillery ) dead. 
(AA)• ) 

OPINION of the BOARD OF REVIEW 
HOOVER, SIMPSON and LINCH, Judge Advocates. 

1. The Board of Review has examined the record of trial in the 
case of the soldier named above and submits this, its opinion, to The 
Judge Advocate General. 

2. Accused was tried upon the fallowing Charge and Specifi 
cations 

C.HARGEr Violation of the 92nd. Article of War. 

Specif'icati:ins In that Sergeant Robert H. Lieberher, 
Headquarters Battery, 70th Coast Artillery, anti 
aircraft, did at Noumea, New Caledonia, on or 
about March 16, 1942, with malice aforethought, 
willfully, deliberately, .feloniously, unla'Wf'ully 
and with premeditation kill one Sergeant Parker 
c. Kimball, Company E, 182nd. Infantry, a human 
being by shooting him 1dth a Calibre 45 colt 
automatic pistol. 

He pleaded not guilty to a."ld was found guilty of the Charge and Speci
.f'ication. No evidence of previous convictions was introduced. He was 
sentenced to be hanged by the neck until dead. Two-thirds o.f' the mem
bers o.f' the court concurred in the findings o! guilty and all concurred 
in the sentence. The reviewing authority approved the sentence, took 
further action as follows, 

"The Prisoner of War Stockade near Pai.ta, New 
Caledonia, is designated as the place of con
.f'inement. Pursuant to Article of War 5oi the 
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order directing the execution o! the sentence is 
withheld"., 

and forwarded the record o! trial. The record has been treated as if' 

forwarded for action und.er Article o! War 48. 


J. The eviderx:e shows that during the early part of the night of 
March 16., 1942, Sergeant Parker c. Kimball, Company E, 182nd Infantry, 
was senior noncamnissioned officer o! an interior guard posted about 
the 109th Station Hospital. in Noumea., New Caledonia (R. 8., 22). The 
guard was charged with clearing the streets about the hospital, after 
9 p.m., o! all persons who were not patients or residents of the area 
(R. 22) and had special orders nto be cautious o! the natives" (R. ll). 
The nig,ht was dark (R. 13., 6J) and a "semi-blackout" with "sane lights" 
was in operation (R. lJ). Two or more shots which required investi 
gation were fired at about 9z30 p.m. in the general vicinity o! the 
hospital (R. 61, 64, 70, 124, 129). Private William Hoblet, Cc:mpany 
E, 182nd Infantry, a member o! the guard, was on duty as a sentinel 
on a post extending about 150 feet along Rue Georges Clemenceau, a 
street on one side o! the hospital (R. 28, 72). 

Shortly before 10s25 p.m., Kimball joined Hoblet and walked with 
him along the sidewalk on Rue Georges Clemenceau "checking the post" 
(R. 10, 12., 31., 34). The two were in khaki uniform (R. 12) and were 
armed with rifles (R. 12, 34). Neither wore any arm band or other 
clothing which wou1d specially indicate that he was a member o! the 
military police (R. 26). When Kimball and Hoblet had reached a point 
about 75 feet from the corner of Rue Georges Clemenceau and an inter
secting street two men appeared in the center of Rue· Georges Clemenceau 
walking rather rapidly in the same direction (R. Zl., 31, 36, 41, 46) 
and started to pass. When the two men were about five yards distant 
(R. Z7) Kimball and Hoblet turned flashlights on them (R. 12) where

upon they stopped (R. lJ). The two thus stopped flashed lights, in 

turn, on Kimball and Hoblet. Sane conversation ensued and the two 

men asked Kimball and Hoblet to identify themselves, declaring that 

they were on military police duty (R. 10) - that they were nguards 

in that area" (R. 12). They talked loudly and had .45 caliber pistols 


'in their hands {R. 10, 11). Kimball told them that he and Hoblet 
wou1d take them to the hospital. guard officer of the day and the two 
men who had been stopped appeared to understand this statement (R. 10., 
13, 25, 28). Bystanders at the street corner heard one (unidentified) 
man sq, "You'll come along with men or "All right, move along" and 
heard another (unidentified) man respond, "Sure, I'll come along with 
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you" or 11All right, I'm moving" (R. 112, 119). Kimball assumed charge 
of one of the men who had been stopped and Hoblet asswned charge or the 
other. Hoblet, walking behind his man, started along the street (R. 10, 
11, 27) with Kimball and his charge standing in the middle or the street 
about five yards to the rear (R. 10, 11, 34). Hoblet testified that he 
heard no unusual sound behind him at this time (R. 11, 27) but a non
commissioned officer who was at the street corner testified that he 
heard noises in the middle of the street "like somebody pushing some
body else around'' (R. 112) - "there was a scuffling of feet and things 
of that sort" (R. 115). A shot was fired (R. 10, 38, 112, 119). 

Upon hearing the shot Hoblet turned about and through use of his 
flashlight saw Kimball lying in the street (R. 10, 13, 27, 38). Kimball 
was unconscious and had been wounded in the lower jaw (R. 120, 122). 
A man was running down the street. Hoblet and another sentinel from 
an adjoining post fired at the rurming man with rifles (R. 10, 34, 
132). The running man returned the fire (R. 40, 44, 45). The man of 
whom Hoblet had assumed charge, thinld.ng that his erstwhile companion, 
rather than Kimball, had been wounded (R. 47), fired at the running 
man 'With his pistol (R. 39). Kimball was carried into the hospital 
where he died w.i.thin a few minutes, death being caused by a .45 
caliber pistol bullet which passed through the lower jaw and lodged 
in the back of his neck (R. 4, 8, 9). This bullet was extracted, 
identified in court and received in evidence (R. 4; Ex. 1). 

Hoblet testified that he did not know or recognize the man 
whom Kimball took into custody (R. 27). He testified that he had 
seen the second man about an hour before testifying (R. 13) but did 
not identify the second man. 

Corporal Charles n. Clutter, HHcidqua.rters Battery, ?0th Coast 
Artillery (AA), assisted in carrying Kimball into the hospital (R. 40). 
At the hospital Clutter appeared to Le highly excited and hysterical, 
declared that he had "shot all his bullets in hi,z gunn (R. 93, 94) 
and "seemed to be under the apprehension" that Kimball, the. wounded 
man, was his "buddy" (R. 95). Clutter testified that during the 
evening of March 16, prior to 8 p.m., he and accused were together 
and drank considerable liquor and that m.tness became drwlk (R. 42, 
45). At about 10:.30 p.m., lli.tness and accused went to the vicinity 
of the station hospital in Noumea (R• .36). There, at or near a 
street corner, they met two men in uniform (R. 15, 46, 47, 50) 'Whom 
witness did not recognize (R. 39). He thought they were armed (R. 46). 
He did not clearly recall what occurred but remembered that a "shot 
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was fired right behind. I was right near the corner". He thereupon 
saw a man lying in the street and thought it was accused (R. 47). 
Witness saw the man running down the street and when the latter fired 
in his direction witness returned the fire with his .45 caliber pistol 
(R. 38, 39, 44, 45). The pistol with which witness fired at the run
ning man was identified in court and received in evidence {R. 39; 
Ex. 4). 

Accused was on duty, on March 16, with an unloading detail work
ing at the docks in Noumea. His first sergeant testified that ac
cused was 11 at the dock as a guard detail at all t~s until the job 
was completed. Sergeant Lieberher was in charge of the full detail" 
(R. 99). It was his duty to be at the docks except Yl'hen going to 
and fran his battery, in a distant. part of to'Wll, for his meals (R. 10~ 
102). Together with other members of the battery he was under orders 
to carry a rifle or pistol with ammunition at all times for protection 
against possible attacks by the "Japs and also the Vichies" {R. 101). 
As waa authorized (R. 99, 102) accused had, on March 12 or lJ, soon 
after his organization debarked (R. 55), exchanged a rif'le with which 
he was armed for a .45 caliber pistol (R. 52, 53). The pistol was not 
returned to the man with 'Whom the exchange was made, Private 1st Class 
Llack Heatherly., Headquarters Battery, 70th Coast Artillery (R. 5.3). 
The pistol was identif'ied in court by Private Heatherly and received 
in evidence (R. 52; Ex. 6). 

At about 10145 p.m. (R. 63, 64, 66, 69) accused was found by a 
member of the military police standing 11 on the side of a prime mover 
(truck) on the side of the street" (R. 58) about four blocks from 
the scene of the shooting {R. 6o). Accused was "perspiring pro
fuselyff and appeared to be out of breath. His clothing was soiled. 
He was wearing a pistol belt with a torn holster and did not have 
his pistol (R. 59) • He was suffering fran a bullet wound in his 
right thigh {R. 4, 58) caused by a .45 caliber pistol bullet 'Which 
had lodged in his leg (R. 5). He was taken to the hospital where 
the bullet was extracted. The bullet was identified in court and 
received in evidence (R. 6; Ex. 2) • 

At the time accused was found on th.a truck the military police
man asked him as to the whereabouts of his pistol and. accused replied 
that he had "lost it while running down an alley where the buildings 
had tin roofs". He said he thought he could identify the place where 
the pistol was lost and pointed out an alley for this purpose. A 
search was made (R. 59, 69) and the pistol accused had secured £ram 
Heatherly (R. 59, 71., ?4, 75) was found in another alley nearby, 
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"standing muzzle and magazine dOlill, standing up
right, lodged and leaning against the .foundation 
of a razed building. There was a shot in the 
chamber. It was at full cock and one shell left 
in the magazine." 

'Jhe pistol (Ex. 6) appeared to have been recently fired (R. 59). 

Prior to the trial a bullet was fired into burlap for test pur
poses (R. 75, 76) .fran the pistol which was in accused's possession 
on the night. o.f March 16 (Ex. 6) and a bullet was similarly fired 
(R. 75, 76) .from the pistol fired by Clutter at the man who ran fran 
the scene of the homicide (Ex. 4). These bullets were received. in 
evidence (Ex.s. 8, 9). staff Sergeant Ralph K. Halterman, 109th 
Station Hospital, who through a recital of about Si years' profes
sional experience with small arms ldrl.le employed by the Winchester 
Repeating Anns Canpa.ny, including laboratory work, qualified as a 
ballistics expert (R. 82-85), testified that he had canpared the 
test bullets so fired (R. 72, 76, 78; Exs. 8, 9) with the bullet 
recovered fran the body of Kimball (Ex. 1) and the bullet recovered 
from the leg of accused (Ex. 2). He reached the conclusion, through 
study of characteristic markings on all the bullets (R. 85, 86) that 
the bullet taken fran the body of Kinball (Ex. 1) was fired fran the 
pistol which was in accused I s possession on March 16 (Ex. 6) and 
that the bullet taken from the leg of accused (Ex. 2) was fired £ran 
Clutter•s pistol (Ex. 4). 

Early in the evening of March 16 accused and Clutter Yl8re ob
served drinld.ng at a bar in Noumea (R. 105, 106). Clutter testified 
that accused drank gin and 11 the last three or four drinks we got -were 
double" (R. 42). 'Jhe military policeman who found accused following 
the shooting testified that accused appeared to have "been drinking• 
(R. 58). The medical officer who obse;rved him when he was brought 
to the hospital at about 10:45 p.m. (R. 6, 17), testified that ac
cused had a distinct odor of alcohol on his breath (R. 5) but did 
not appear to be so drunk that he could not have performed his or
dinary duties and, in this sense, was scber (R. 18). Accused stated, 
when questioned at the hospital, that he had been drinking (R. 5). 

After it had been announced by the defense co\lllsel that accused's 
rights had been care.fully explained to him accused elected- to remain 
silent (R. 130). At the close of the case, however, upon being asked 
by the trial judge advocate if he had anything further to offer, ac
cused made an unsworn statement as follows: 
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"No. That is all I know. There was something-I 

don't even remember that--going on. All I remember is 

a flash. That•s all I know. I don•t know nothing. That 

is all I know." (R. 141) 


Four officers of the 70th Coast Artillery (AA), each of mom had at 
different times commanded a battery of vmich accused was a member, 
testified that p.ccused had performed his duties in a creditable man
ner and was a noncommissioned officer of good character {R. 125-128). 
Three of these officers testified that they would be willing to have 
accused as a sergeant in their respective organizations (R. l26-128). 

4. Although no eyeldtness saw accused fire the shot the circum
stances admit of no reasonable doubt that at the place and time al
leged accused, without legal justification, killed Sergeant Parker c. 
Y.imball, Company E, 182nd Infantry, by shooting him with a pistol, as 
charged. Hoblet did not identify accused as present at the scene of 
the shooting but the testimony of Clutter establishes the presence of 
accused and unmistakably shows that accused and Clutter were the per
sonB taken into custody by Kimball and Hoblet, respectively. The shot 
was fired after Hoblet and Clutter had turned away and while accused 
and Kinball were together. Immediately after Kimball was fired upon 
accused disappeared fran the scene and there can be no doubt that it 
was accused who was cbserved running away, firing a weapon as he ran. 
Pistol shots were fired by Clutter at the running man and accused was 
presently found some four blocks away showing physical signs of un
usual exertion and suffering fran a wound by a pistol bullet. His own 
pistol was missing and he said he had lost it in an alley through which 
he had run. This chain of circumstances, together with the testimony 
of the ballistics expert that the bullet which killed Kimball was fired 
by the Heatherly pistol nth which accused was armed at the time of the 
shooting and that the bullet which wounded accused came fran Clutter, s 
pistol, is conclusive of guilt. 

An element of murder is malice aforethought (par. 148!, M.C.M.). 
There is nothing in the evidence indicative of hatred or ill will on 
the part of accused toward Kimball or o:t a preconceived plan to in
jure or kill him. There is nothing to irxiicate that the shooting was 
accidental or done in self-defense. The testimorzy does raise an in
escapable inferenc.e that Kimball was fired upon in furtherance of an 
effort and intent by accused to resist and escape from the restraint 
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which Kimball had imposed, accused knowing Kimball to be a member 
or a guard lawfully perf'onning his duties. The state or mind of' ac
cused involved in this effort and intent amounted to malice afore
thought. Among the states or mind amounting to malice aforethought 
as set forth in paragraph 148A or the Manual f'or Courts-Martial is: 

"An intent to oppose force to an officer or 
other person lawfully engaged in the duty of 
arresting, keeping in custody', or imprisoning 
arr:, person, or the duty of keeping the peace, 
or dispersing an unlaw!'ul assembly, provided 
the of'f'ender has notice that the person killed 
is such officer or other person so employed. n 

Accused had been drinking but from all the evidence the court was £ully 
justified in concluding that he was capable of' ent.ertaining the specific 
intent to murder. 

The Board of Review entertains no doubt that accused, with malice 
aforethought, wi.l.lfully, feloniously, unlaw:ru.lly and with premeditation 
killed Sergeant Kimball, as found by the court. This was murder a.a de
nounced by Article or \'far 92. 

5. The record ot trial does not clearly showr the presence at the 
trial of two members or the court, Lieutenant Colonel Kenneth G. Hoge 
and Captain James H. Reiter, both Adjutant General's Department. A 
radiogram has been received b;r The Judge Advocate General from the re
viewing authority, the COllll18.Jlding General, United States Army Forces 
in New Caiedonia, dated June 24, 1942, stating that a certi!icate has 
been made as required by paragraph 87,e ot the Manual for Courts
Martial, correcting the omission and setting forth the fact that the 
members named were present at the trial, and that the certificate has 
been forwarded to The Judge Advocate General. 

6. The record of the proceedings of' the first dq of the trial 
ia incomplete in that certain questions addressed to witnesses and, 
in one case, an answer by a witness, were omitted (R. 5, 6, 8, 13,15). 
All of the witnesses who testified on the first dq of the trial were, 
however, recalled at a subsequent session of the court and repeated 
their testimon;y. The record of questions and answers as imperfectly 
recorded was read in open court and the prosecution, the defense and 
the witnesses were given opportunity to present such additional mat
ter as might be desired. The irreglll.arity could not have injuriously 
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affected the substantial rights of accused. 

7. All members of the court and the personne;L for the prose
cution and de£ense joined in a recommendation for clemency by Wa:J' 
of ca:amutation ot the death sentence to "Lif'e Imprisomnentn. The 
reasons for the recamnendation were stated as follows: 

"Sergeant Lieberher has given five continuous years 
of taithful service to the armed forces of the Unit
ed States; he has been a soldier of outstanding 
ability as attested to by his last four Battery Can
manders1 he has been a soldier of excellent character; 
he has been a soldier of good moral character as at 
tested to by his Batteey CCIIIDland.ers; and all ot his 
Battery Camnanders stated in court that they would, 
even now, be willing to have Sergeant Lieberher 
back in their organization aa a Sergeant." 

8. Aecused has served continuously as an enlisted man since 
A:Eril 23, 1937, with one discharge as corporal, character excellent. 

9. Accused had been drinking quite heavily prior to his of
fense and hie act, though prompted by legal malice, was not the re
sult of~ apparent preconceived motive of lawlessness, hatred or 
personal. ill will. His conduct in the premises was manii'estly rash 
and impetuous.. Under these circumstances the Board of Review be
lieves that the offense does not fall within the category requiring 
the penalty o!' death. 

10. In his action the reviewing authority designated the Pris
oner of War Stockade near Paita, New Caledonia, as the place of con
finement. Confinement not having been adjudged by the court, it is 
clear that this designation was intended only to fix the place of 
con£inement pending flll'ther required action on the record of trial. 
Should the sentence be commuted to punishment including confinement 
at hard labor for a term in excess of one year, confinement in a 
penitentiary will be authorized by Article of War 42 for the offense 
of murder recognized as an offense of a civ:ll nature and so punish
able by penitentiary cop,i'inement for more than one ~ar by section 
273 ot the Cr1rn1DaJ Code of the United States (18 u.s.c. 452) • 

• 
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ll. 'lhe court was legall.y constituted and had jurisdiction of 
the person and the offense involved. No errors injuriously affecting 
the substantial rights ot accused were canmitted during the trial. 
The Board ct Review is ct the opinion that the record ct trial is 
legal.J¥ suf'i'icient to support the findings and sentence and to war
rant confizmation ot the sentence. The death penalty is authorized 
tor conviction ot violation ot .Article ot War 92. 

Jmge Advocate. 

, Judge Advocate • 

. , Judge Advocate. 
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1st Ind. 

War Department., J.A.G.o• ., JUL· 18 1942 - To the Secretary of War. 

1. Herewith transmitted £or the action ot the President are the 
record of trial and the opinion of the Board of Review in the case of 
Sergeant Robert H. 'r.ieberher (6897909)., Headquarters Battery, ?0th 
Coast .Artillery (AA). 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally su!ficient to support the findings and sentence and 
to warrant confinnation ot the sentence. I recommend that the sentence 
be confirmed. As observed by the Board of' Review, the homicide com
mitted by accused., though legally amounting to murder, was a rash and 
impetuous act not characterized by preconceived lawlessness, hatred 
or personal. ill will. Under these circumstances and in view of too 
recamnendation for clemency submitted by all the members of the court, 
I also recamnend that the sentence to death be commuted to dishonorable 
discharge, forfeiture of all p~· and allowances due or to become due, 
and confinement at hard labor £or the term of accusedt3 natural life, 
that the United States Penitentiary, McNeil Island, Washington, be 
designated as the place of confinement, and that the sentence as com
muted be carried into execution. 

3. The certi:t'icate referred to in paragraph 5 of the opinion ot 
the Board of Review has now been received and is attached to the record 
of trial. 

4. Inclosed are a draft of a letter £or your signature trans
mitting the record to the President tor his action, and a form of Ex
ecutive action designed to confirm the sentence but commute it to 
dishonorable discharge, forfeiture of all pay and allowances due or 
to beccma due and confinement at hard labor for the term of accused 1s 
natural life, and to direct execution of the sentence as thus com
muted, should such action meet with approval.. 

~~'Q,_o., ,,_ ... 

lqron c. Cramer, 
· Major General, 

3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Draf't of letter 

far sig. Sec. war. 

Incl.3-Form of action. 
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SPJGH 
CK 222489 AUG 11 1942 

UNI:tED STATES ~ .ALASU DEFENSE CCMKA.ND 

v. 

Firat Lieutenant CHlRIRS A. 
CUTTING {0-381362), Second 
Battalion, Medical Section, 
201st Inf'antry. 

) 

~ 
) 
) 
) 

?rial by o.c.M., convened at 
Fort Greely, Kodiak. Jlulca, 
April 12 and 20, 1942. 
Dis:miual. 

OPINION by the BOARD OF REVIEW' 
HILL, CRF.$SON and LIPSCOMB, Judge Advocates. 

1. The Board ot Review ha• examined the record ot trial in the 
case of the o.ttioer mmed abon a.nd submits thia, its opi.llion, to 
The Judge .Advocate General. 

2. The accused was tried upon the following Charge and Specitica
tionsa 

CliA.RGEa Violation of the 96th Article of War. 

Specification la In that First Lieutenant Charles A. 

Cutting, Medical Corps, d.id, at Headquarters Pro• 

visional Battalion, 201st Inf"antry, Fort Lewis, 

Washington, on or about January 16, 1942, with 

intent to· deceive, officially state to Lieutenant 

Colonel Howard p. Shatter, the Canmianding ot'i'icer 

ot uid Provisional Battalion, 1 I have received 

my divorce, and I am ncnr married to this woman,• 

or words to the same etfect, referring thereby to 

one Ruth Ruston, who wu then and there the sub

ject of an o.ttlcial conversation between the said 

First Lieutenant Charlea A• Cutting and the a&id 

Liwtenant Colonel Howard P. Shaffer, which said 

statement was, by the said First Lieutenant 

Charles A. Cutting, known to be untnie, in that 
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the said First Lieutenant Charles A,. Cutting 
well knew that he had not received a divorce 
trom his legally married wife, Alta M. Cutting, 
or 1824 New Jersey ,A.venue, Los Angeles, 
California, and was not, in fact, married to 
the aforementioned Ruth Ruaton. 

Specification 21 (Disapproved by reviewing authority). 

Specification 3a In that First Lieutenant Charles A. 

Cutting, Medical Corps, did, at Puyallup, 

Washington, at a reception tendered to the offi 

cers of the Provisional Battalion, 201st Infantry, 

Fort Lewis, Washington, on or about Feb. 7, 1942, 

-wrongfully, knowingly and publicly introduce as 

his wife, one Ruth Ruston, the said Ruth Ruston 

being a women not his wife, to the officers of 

said Battalion and their guests, then present at 

said reception. 


The accused entered a plea in bar of trial upon the ground that the in
vestigating officer refused to allow accused more time to prepare for 
the investigation, which plea was denied (R. 9). Al:louaed entered a 
plea in bar of trial on the ground that the accused had been punished 
under Article of War 104, which plea was denied (R. 12). .Accused then 
moved that ea.ch or the three Specification.a be stricken on the ground 
(1) that it did not state any crime or offense, and (2) that it- did not 
fairly apprise accused of the offense intended to be charged and accused 
was actually prevented from ma.king a proper plea or defense, which motion.a 
were denied (R. 13). 

The accused pleaded not guilty to (R. 13) and was found guilty 
of all Specifications and the Charge. He was sentenced to be dismissed 
the service. The reviewing authority disapproved the fil:lding of guilty 
of Specification 2, approved the sentence and forwarded the record of 
trial for action under the 48th Article of War. 

3. The evidence upon the Specifications of which the findings of 
guilty were approved by the reviewing authority showa that on January 
16, 1942, Lieutenant Colonel Howard P. Shaffer in command of the portion 
of the 201st Infantry remaining at Camp ~ray, Fort Lewis, Washington, 
in checki:cg the officers "In and CAlt" register for that day noted that 
accused, giving hie destination u Fort Lewis Inn, had signed to stay 
out Ulltil 7 a.m., a privilege granted only to those officers who had 
tam.Hies present in Washington. Colonel Shaffer sent for the a.ccused. 
to come to his office and officially questioned accused about signing 
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out. 1'he accuse.d told Colo:oel Shaffer that he was married, had been 
divorced trom his wife, was married again and. as other men were doiIJg, 
he signed out until 7 a.m. the next morning. Colonel Sha.f'i'er doubted 
that statement as there had been no illdica.tion that accused had been 
divorced, and no information had come through to Colonel Shaffer about 
getting married. At a later date, shortly before departure trom Fort 
Lewis, Colonel Shaffer noted, in checking the beneficiary cards which 
it was :ceceu:a.ry for all to fill out, that the accused had given his 
wife in California as his beneficiary. l'.!hen questioned by Colonel 
Shaffer a.bout that matter, accused admitted that he was not divorced 
and had not remarried (R. 14-17). 

At a pa.rt:, at the Officers' Club, Fort Lewis, on or about 
January 16, 1942, the accused introduced to Second IJ.eutena.nt James D. 
Selder, 201st Int'a.ntry, as his wife, a woman who had been introduced 
to IJ.eutena.nt Selder at. a previous Officers' Club party as Ruth Cutting. 
Re had never met her as e:oy person other than the wife of accused. Re 
replied in the affirmative when asked whether, to his knowledge. she 
was the wife of the accused (R. 17-18). 

On or a.bout January 259 1942, the accused informed First 
IJ.eutena.nt Homer L. Hadley, Jr., 201st Infantry, at Fort Lewis, that 
a lady to whom Hadley had been previously introduced and had known 
as Ruth Ruston, was now the wife of' accused, and the accused intro
duced her as Mrs. Cutting to the wife of' Lieutenant .Hadley. ot his 
own knowledge Lieutenant Hadley did not know and had no proof lib.ether 
she was Miss Ruston or Mrs. Cutting. Re had known her over a period 
o:f three months, had met her on numerous occasions, a.nd had om •date11 

with her (R. 22-23). 

At a reception tendered to officers and ladies of the battalion 
at .Puyallup, Washington, about February 7, 1942, the accused and "hi.a 
lady" oame in, aat down across from Colonel and Mrs. Shafter, and the 
accused introduced the lady as Mrs. CuttiDg to the assembled guests 
at the table. Colonel Shatter had met this lady and had seen her on 
different occasions. She was not the woman whom Colonel Shaffer had 
bown in the past as the wife of accused (R. 16 ). ]).lri.ng the dance 
that evening Captain John c. Varner. Air Corps, started to introduce 
his dancing partner to accused and a woman whom Captain Varner had 
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met before as 1Iiss Ruth Ruston. lllen Captain Varner hesitated because 
he had forgotten her name, the accused said "Mrs. Cutting" in a. joking 
manner. Captain Varner took it as a sort or a joke and did not pay 
any attention to it as he ha.d kn.own the girl before (R. 19). 

First· Lieutenant Glenn R. Rechtine attended the reception 
about February 7, 1942, at which accused escorted Miss Ruth Ruston. 
While Lieutenant RechtiDa and his wi.i'e were dancing, accused aIJd Miss 
Ruston danced by and Miss Ruston held up one hand showing a ring. 
Lieutenant Rechtine had known accused about a year. In reply to the 
question whether to his knowledge Miss Ruth Ruston W&.$ the wii'e of' 
accused, Lieutenant Rechtine stated 8To m::, knowledge, not that I k:navr 
ot" (R. 19-22) • 

.After identii'iri!~j by Second Lieatenant Russ ell Bush, 
Fina.nee Departnent, .ADt~~sbursing Oi'ficer, Fort Greely, ,Alaska, 
o.t' a.n officer I s pay voucher 9th.at I made out•, the prosecution intro
duced in evidence a copy or a pay voucher for •il 1942, of' First 
Lieutenant Charles A. Cutting, •201st Med•Res 0•381362", certii'ied 
e..s a true extract copy by Lieutenant Bush, which shows "(3) lAwi'ul 
wii'e Alta M Cutting 1824 N Jersey, Los Angeles, Calii'" (Ex. A). 
Lieutenant Bulh testified that he had seen the original, that it was 
a part of his duty to ascertain whether or not an oi'i'icer•s sigm.ture 
wa.s correct, and that he had identified the signature of Lieutenant 
Cutting on the original against the •aigna.ture card". The original 
copy of' the pay voucher wu sent to the Chief o.t' Fina.nee, •shington, 
D.C. The origim.l pay voucher showed no other dependent than Alta 14. 
Cutting, lawi'ul wii'e (R. 24-28). 

4. The defense rested wit€out introducing &Dy witnesses (R. 30). 
The accused elected to remain silent (R. 31). 

5 a. With respect to the f irat plea in be.r, that the investigat• 
1ng officer refused to allaw accused more time to prepare tor the in
vestigation, the accused admitted that he was not deprived of calling 
'Wi tneases, and that he did not spec11'1call:y aak tor any particular 
witness (R. 6-8). It appears that the investigation of' the Charges was 
expedited and that the accused did not approve of the expediting, hlt 
that in itself does not indicate that the investigation wa.s not thorough 
and impartial. It cannot be said that a:n.y of' the statutory rights or 
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accused were denied him at the inyestigation. The plea was properly 
overruled• 

.!?.• l'lith respect to the second plea in bar, that he had been 
punished under the 104th Article of War, the accused stated in his plea 
but did not testify• that about February 14, 1942, he was limited to 
the area ot his battalion and allowed no visitors for one week, was 
ordered to report to the camp commander every 30 minutes for a period 
of 6 hours, and that he acceded to that punishment in the belief tha.t it 
was administered for his offense (R. 9). 

Colonel Shaffer testified that he signed Defense Exhibit No. 2 
(letter de.ted February 14, 1942, to accused); that the false statement 
referred to in paragraph 1 thereof t.s made on January 15, 1942, was the 
same statement upon which Specification 1 of the Charges is be.sedJ that 
the statement referred to :in paragraph 1 as ma.de on February 7, 1942, 
was the statement upon which Specitica.tion 3 of the Charge was basedJ 
but the introduction of the woman alleged in Specification 2 W'8.8 not 
one of the occasions stated in paragraph 2 of Exhibit 2. 

ColoJJSl Shaffer testified further that the restriction to the 
battalion area, and against visitors was given orally prior to the 
signing of Exhibit 2 and was not imposed as a punishment, but was a 
restriction pending the investigation and preparation of the charges 
in order that he be available for the investigation. The order in 
Defense Exhibit 3, to report every 30 minutes for 6 hours, was iseued 
for the same purpose, i.e., to see that accused stayed on the post. 
Colonel Shaffer could not say a.nd could not recall 'Why the letter (Ex. 
2) was labeled punishment, as it was not intended as punishment: at all. 

fhere is nothing in the manner of the giving of the oral or 
written instruction to indicate compliance with the requirements of the 
Kanual for Courts-Martial with respect to administering punishment: 
under the 104th Article of War (par. 107, M.c.:M., 1928). The normal 
use of the word "pw:dshment" a.s the subject of the letter, is negatived 
by the testimoey ot Colonel Shaffer that he restricted accused until 
the matter could be investigated and charges preferred, and not aa a 
punishment. It may be added that the making of a false official state
ment by an off'icer is not a llminor offense" and within the purview oi' the 
104th Article of war. 1'he plea. in bar was properly overruled. 

o. The motions to strike each of the three Specification.a on 
the ground that they did not state eJJY offense, did not fairly apprise 
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aooused of the offense intended to be charged, and prevented accused 
from making a proper plea or motion were properly denied. Each Speci
fioation clearly states an oi'i'ense cognizable under the 96th Artiole 
of 'War. 

d. The motion of defense, made when the prosecution rested, 
for findings of not guilty upon the Charge and all Specifications was 
properly denied (R. 30), as the record contained prima faoie proof 
under each Speoification of the Charge. 

e. J,;,::ry objection to the admission of seoondary evidenoe of 
the contents of the benefioie.ry card (R. 15), and of' the contents of the 
pay voucher (R. 25, 28; Ex. A), was waived in the absence of an assertion 
or such objection by the defense at the time the proffer was made (par. 
116 .!:,, M.C.M., 1928). 

6. Specification l alleges a false oi'i'icial statement to Colonel 
Shaffer by aocused that he had received a divorce and was now married 
to the former Ruth Ruston, which was known to accused to be untrue in 
that he ha.d not received a divorce from his legally married wife, Alta 
M. Cutting, and was not married to Ruth Ruston. Specification 3 alleges 
that at a reception February 7, 1942, accused introduced to the oi'i'icers 
and guests as his wife, one Rllth Ruston, l'lho was not his wife. 

The proof shows that Colonel Shaffer, in comm.and. of the units 
of' his regiment remaining at Fort Lewis, called accused to his office 
on January 16, 1942, i:ri imestigating a matter pertaining to the admin
istration of' his command and that accused in response to a question, 
made the statement alleged. At t. later date, in checking beneficiary 
cards be.tore turning them in, Colonel Shaffer noted that the accused 
had given his wife in California as his beneficiary. Upon questio.ning 
accused in the matter, accused then admitted that he we.a not dhoroed 
and had not remarried. On January 16, 1942, accused introduced to · 
Lieutenant $elder as his Tdi'e, a woman to whom Lieutenant Selder had 
been previously introduced as Rllth cutting and whom he had kn.own only 
as Ruth Cutting, the wife of accused. On January 25, 1942, accused in
formed Lieutenant Hadley that a woman to v.hom Hadley had been previously 
introduced, and had known over a period of three months as Ruth Ruston, 
was the wife of accused and accused introduced the woman as Mrs. Cutting 
to Mrs. Hadley. 

At a reception tendered to officers and ladies .of the battalion 
at Puyallup, Washington, on February 7, 1942, the accused came in with 
"his lady", sat down a.cross .from Colonel and Mrs. Shaffer and introduced 

- 6 

http:benefioie.ry


(299) 


the lady as Mrs. Cutting to the assembled guests at the table. She ,re.s 
not the woman whom Celonel Shaffer had known in the past as the wite 
of accused. D..lring a de.nee that evening. Captain Ve.rll8r started to 
introduce his partner to accused 8.Ild a woma.n whom Varner had met before 
as Miss Ruth Ruston. \'fuen Captain Ve.mer hesitated because he had tor• 
gotten her name. accused se.id "Mrs. Cutting". in a joking manner. 
Captain Va.mer took that aa a sort of a joke as he had known the girl 
before. Captain Reohtine saw accused at that party escorting a woman 
whom he knew as Miss Ruth Ruston. 

7. In the opinion of the Board of Review the evidence eatabliahea 
beyond a reasonable doubt the falsity of the statement ma.de by accused 
on January 16, 1942 (Spec. 1). and that accused introduced to the of
ficers a.nd their guests at the reception on February 7. 1942. as his 
wife. one Ruth Ruston. who was not his wife (Spec. 3). 

a. 'lhe accused is 30 years of age. The records of the Office of 
The .Mjutant General show his service as follows a 

Appointed first lieutenant. Medical Reserve. June 11. 1939J 
extended active duty February 27. 1941. 

Four e.f'f'icienoy reports have been rendered on a.ccusedJ for the 
period February 27 to April 1. 1941, with a general ra.tiDg of sa.tis.factoryJ 
for the period March 31 to May 3, 1941, with a general rati:cg as e:xcellentJ 
.f'or the period May 4 to June 30 • 1941. with a general ra.ti:cg of very satis• 
factoryJ and .for the period July l to September 12. 1941, 'With a general 
rating of very satisfactory. 

9 • The court was le gaily constituted. llo errors injuri oualy af'tect
ing the substantial rights o.f' the accused were committed during the trial. 
In the opinion of the Board of Review, the record of trial is legally 
sufficient to support the findings of' guilty and the a entence, and to 
1Jarrant confirmation of the sentence. Dismissal is authorised upon con• 
viction ot a 'Violation of the 96th .Article of War. 

~'r1~'):_ Judge Ad.....t •• 

fokt1v.v go~• Judge Advoce.te. 

~ /;~• -,,dge Advoo•te, 
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WAR DEPJ.RT)i{gN'l 
SerTioes ~ 	Supply 

In the ottio• ot the Judge Advocate General. (JOl) 
Washington, D. C. 

SPJGll 
CK 222698 

UNI'tED S'fJ.'f.gS 	 ) 
) .... 	 )I ) 

Privates FRANCIS .l. O'D.\Y ) 
( 3806897 4), Compa.iv D, 90th ) 
Training Battalion, and ) 
JOHN C. PRUETT (18021M7), ) 
Headquarters Batteey, 53rd ) 
Field .A.rtill•ry Battalion. ) 

JUL 16 1942 

EIGHtll Coo:PS AREA 


Trial by G.C.M., convened at 
Fort Sill, Oklahoma, ir,.y 27, 
1942. I.It to ea.cha Dishonor• 
able clisch&rge and oontinement 
tor tour (4) years. Disoipli• 
m.ry Barraolc•. 

ROLDIBG by the !!OJ.RD OF REVIEW 
HILL, CRESSON and LIPSCOMB, Judge J.dvooates. 

l. !be reoord or trial 1n the oas• ot the soldiers mmed above 
has been examined by th• Board ot Review. 

z. The accused were tried upon the tollmring Charges and Speciti 
oations a 

CBARG:S Ia Violation of the 93rd .Artiole ot war. 

SpeoU'loation ls In that fr'in.te Franoia J,.. O'Day, 
Company D, 90th Training Battalion, and Privat• 
John C. Pruett, llea.dquarters Batt•ey, 63rd Field 
.Artillery Battalion, eaoh aotil:lg in conjunction 
111iih the other, did, at or near Etter, Te:xu, on 
or about January 29, 1942, b7 force and violence 
and b7 putting h1a in tear, feloniously take, steal 
and oarr:, a.n;r trom the presence ot .Albert Clements, 
two quarts ot wine, cigarettes and candy, value 
about t2s.oo, the property of the said Albert 
Clements. 

SpecU'ication 21 (D1aapprond b7 renewing authority). 

CRARGE Ila 	 V1olat1ou ot the 68th .Article ot war. (Aa 

to Pruett only). 
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Specifications In that .Private John c. :Pruett, Head

quarters a.nd Headq~arters Battery 53rd Field Artil 

lery Battalion, actiDg alone, did, at Albuquerque, 

New Mexico, on or about June ll, 1941, desert the 

service or the United Sta.tea and did remain absent 

in desertion until he was apprehended in Duma.a, 

Texas, on or about January 50, 1942. 


CHA.RGE IIa 	 Violation ot the 58th .Article of War. (.A.s 

to Priva.te O' Day only) • 


Specifications In that Frivate Francis A. 0 'Day, Ccm:i.puy 
D, 90th Infantry Tra.iniDg Battalion, acting aloDe, 
did at Fort Sill, Oklahoma, on or about January 24, 
1942, desert the aer'Vice of the United States and 
did remain absent in desertion until he wa.s appre
hended at :OWU.s, Texas, on or about January 30, 1942. 

Each accused pleaded not guilty to all Charges and Specitioations. 

Pruett waa town guilty as charged except that in Specification l, 

Cha.rge I, the value ot the goods stolen was reduced f'ran i25 to $5. 

O'Day was found guilty of Charge I and SpeciticatiollB 1 and 2 thereunder, 

a.nd not guilty of desertion under the Specif'ication, Charge II (as to 

O'D~), but guilty of absence without leave, in violation of .Article ot 

War 61. Pruett was sentenced to dishonorable discharge, total tortei 

tares, and confinement at hard labor for seven yea.rs, and O'Day to dis

honorable discharge, total forfeitures, and confinement at he.rd la.bor 

tor tiTe years. The reviewing authority approved the findings as to 

each accused, excepting Specif'ication 2, Charge I, as to each accused. 

The sentence ot eaoh we.a approved, but the confinement of each was 

reduced to tour years. The United States Disciplinary Barracks, Fort 

Leavenworth, Kansas, was designated a.a the place or cont'inement, and 

the record of trial forwarded under .Article ot War~. 


3. The onl;y question requiring consideration is the finding ot 
guilty ot robbery aa to ea.ch accused (Spec. 1, Chg.I). The only 
pertinent evidence with respeot to this Specification is contained in 
an attidavit o£ Paulus Schroeter (Ex. c). introduced by stipulation
(R. 6), a.nd 	the collfessions or ea.oh accused. 

Paulus Schroeter stated that he is the owner or Eureka Inn., 
Dumas, Texas. On January 29, 1942, Albert Clanents was a.cting as agent 
in charge ot the inn., and on that night parties unknown broke into and 
entered the inn and took theref'rom. cigarettes, candy., and wine to the 
value of approximately $5. 
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Accused Pruett stated in his confession (Elc. 2), that he and 
one Stogner went to the railroad yards in Dumas, Texa.a, and met accused 
O'Da.y. ne three of them agreed to rob the Eureka Inn. '.l'hey waited 
until dark, put pu.per baga over their heads, went to a little shack 
located just north ot the inn, e.nd tied up a man. 0'083 stood guard 
ayer the J11LJ1 with a piatol while Pruett and Stogner broke a window, 
entered th.e inn, and took therefrom cigarettes, candy-, and two quarts 
of wine. 

O'Day stated in his confession (Ex. 3), that he met fyuett 
and Stogner in Duma.a, Texas, and went with them to Etter, Texas, wa1 ted 
until dark and then went to the Eureka Inn. O'Day and Pruett put paper 
bags over their heads, went to a house located close to the Eureka Inn 
and tied up a man. O'D&y pointed a pistol at th.e man a.nd ordered him to 
be quiet, and stayed in the house with the man while Pruett and Stogner 
went to the inn. 0'~ does not k:nON what they did there. When they 
returned they gave him nothing. The three left and were apprehended in 
Plainview, :rexa.s • 

The record shows clearly that Pruett unlawfUlly entered the 
:Em-ek:a Inn and took: goods therefrom. to the T&lue ot approximately $5 
(Exs. C, 2). 

4. "Robbery is the felonious and violent taking from the person 
ot another by t'oree or intimidation". (Wharton Crim. ET., p. 1884). 

The general rub as to robbery is that the property must be 
taken trom the person of another, but the word.a "£ran the person" are 
:not restricted to their popular and etriot meaning. In contempl&tion 
ol law 1 t 1a takiDg from his person i.f the property ii taken in the 
presence of the owner. Robbery inoludes larceny and all the elements 
that a.re necessary to con.atitute larceey are :oecesaary to constitute 
robbery (Marshall & Cla.rk: Crimea, 4th Ed., para. 371. 374.) To 1uatain 
an indictment tor larceny, the good.a alleged to have been stolen must 
be proved to be either the absolute or spech.l property ot the alleged 
owner (llbarton Crim. Law, 12th Ed., vol. 2, P• 1491). ;,!;{ 

fbe essential element ot the crime of robbery 11 the viole~~ 
takillg ol hia property £ram the person of another or trom his immediate 
presence (M.c.u. P• 1701 Dig.Ops.JAG 1912-40, aec. 451 (58)). The 
Specification alleges the robbery ot Albert Clements by force and 
Tiolence and b7 putting hiia in tear• and the larceey ot his property. 
Mr. Schroeter teatitied that .Albert Clements ,ras in oh&rge ot the 
]!):,.reka ·Inn, but there ia no proof that he 118.S present when the inn 
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was broken into and entered. There is no proof tha.t the man who was 
tied up by Pruett and O'Day was Clements, nor, in fact, any proof of 
the identity of that man. 

In the a.bsenoe of any proof that the man whom Pruett and 
O'Da.y tied up was Albert Clements, there is e. tote.l failure of proof 
of the e.llegation that Albert Clements we.s robbed. It follows that 
the record of trial is legally insufficient to support the findings 
of guilty of Speoil'ication l, Charge I, and of Cba.rge I. 

5. The maximum authorized penalty for desertion prior to February 
3, 1942, terminated by apprehension after more than aix months in 
service (Pruett) is dishonorable discharge, total forfeitures, and con
finement at hard labor for two and ona-hal!' -:,ea:ra; and for absence w1th
out leave for six days (O'De¥) is confinement at hard labor for eighteen 
days and forfeiture of twelve days' pay. 

6. For the reuom stated, the Boe.rd of Review holds the record of, 
trial leg&lly in.sufficient to support the findings of guilty of Specifi
cation l, Cba.rge I, and of Charge Is and legally sufficient, as to Pruett, 
to support only so much c,f the sentence &s 1:::rvolves dishonorable dischargel> 
forf'ei illr• of all pay and allouranoes due or to become due, and confinement 
a.t bard labor for two and one-half yee:rs, and, u to O'Day, to support 
only so much of the sentence a.s involves confinement at bard labor for 
eighteen days and fort'ei ture of twelve days ' pay. 

---~-----"-:·_,_)L-L-c.__',,,_··---·~_Judge Advocate. 

h,~bQ~,.... Judge Advocate • 

~t.~ , Judge Adwoate. 
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WAR DEPARTMENT 
Services of Supply 

In the Office o£ The Judge Advocate General 
iiashington, D. C. . (JCS) 

SPJGK 
CM 22266o 

JUL 3 0 1942 

UNITED STATES 	 ) PANAMA MOBILE .FORCE 
) 

v. 	 ) Trial by G. C. M • ., convened at 
) Camp Paraiso, Canal Zone, April 

Private LeGRAND O. UVINGSTON ) 28, 1942. Con!inement for two 
(34096343), Canpany K, 5th ) (2) months (suspended) and for
Infantry. ) f'eiture of' $16 per month for 

) like period. 

OPINION of the BOARD OF REVIEW 

HOOVER, SIMPSON and LYNCH, Judge Advocates. 


l. The record of trial in the case of the soldier named above 
has been examined 1n the Office of The Judge Advocate General and 
there found legally insufficient to support the sentence 1n part. 
The record has now been examined by the Board of Review and the 
Board submU.s this, its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: 	 Violation of the 93rd Article of War. 
(Finding of not guilty) 

Specifications (Finding o£ not guilty) 

CHARGE IIr Violation of the 96th Article of War. 

Specification: In that Private LeGrand o. IJ.vi~ston, 
Canpany "K" 5th Infantry, was in the vicinity of 
Juan Diaz, R. de P., on or about February l, 1942, 
drunk and disorderly, while in unifonn. 

He pleaded not guilty to the Charges and Specifications. He was found 
not guilty o£ Charge I and its Specification and guilty of Charge n 
and its Specification. No evidence of previous convictions was in
troduced. He was sentenced to con£1nement at hard labor for six 
months and forfeiture of $16 per month for a like period. The re
viewing ·authority approved the sentence but remitted so much thereof 
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as was in excess of confinement at hard labor for two months and for
feiture of $16 per month for a like period, and directed execution of 
the sentence as thus modif'ied but suspended that portion of the sen
tence adjudging confinement at hard labor. The proceedings were pub
lished in General. CotU't-MartiaJ. Orders No. 77, Headquarters Panama 
Mobile Force, June 4, 1942. 

3. The only question requiring consideration is whether the 
sentence to forfeitures is excessive. 

The monthly pay of accused is stated on the charge sheet to be 
$21. The Camnanding General., Panama Canal Department, has advised 
The Adjutant General by radiogram that on April 28, 1942, the date 
the sentence was adjudged, the monthly pay of accused was $21. 

A court may not, by a single sentence which does not include 
dishonorable discharge, adjudge against an accused soldier a for
feiture of pay at a rate greater than two-thirds of his pay per 
month (par. 1~, M.C.M.). It follows that so much of the sentence 
to forfeitures as exceeds forfeitures of $14 per month for two months 
is excessive and illegaJ.. 

4. For the reasons stated the Board of Review is of the opinion 
that the recCIE'd of trial is legally suf.'fici'ent to support only so 
much of the sentence as involves confinement at hard labor for two 
months and forfeiture of $14 per month for a like period. 
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ViA.R DEPART'..BNT 
Services of Supply 

In the Office of The Judea Advocate General 
Washington, D. c. (30?) 

SPJGK 
C:iill 2227(1:) JUL ~ 1942 

UNITED STATES ) 4TH MaI'ORIZED DIVISI OH 
) 

v. ) Trial by G. c. M., convened at 
) Camp Gordon, Georgia, June 15, 

First Ueutenant JOID~ E. ) 1942. Dismissal. 
JOif£5 (~289952), 8th ) 
Infantry. ) 

OPINION of the BOARD OF REVIEW 

HOOVER, SlliPSON and LYNCH, Judge Advocates. 


l. The record of trial in the case of the officer named above 
has been examined by the Boa.rd of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifi 
cation: 

CHARGEi Violation of the 94th Article of War. 

Specification: In that 1st Ueutenant John E. 
Jones, 8th Infantry, did, at Camp Gordon, 
Georgia on or about ?.ray 26, 1942, felonious
ly take, steal, and carry awa:y one (l) Turkey, 
undrawn, dressed of the value of about Three 
dollars and eighty four cents (OJ.84), prop
erty of the United States furnished and in
tended for the military service thereof. 

He pleaded guilty to and was found guilty of the Charge and Speci
fication. No evidence of previous convictions was introduced. He 
was sentenced to be dismissed the service. ·rhe reviewing authority 
approved the sentence and forwarded the record of trial for action 
under Article of \';ar 48. 

J. Accused confirned his pleas of guilty to the Charge and 
Specification after having been advised in detail of the effect of 
such pleas (R. 6-8). No evidence was presented by the prosecution. 
Accused made the following unsworn statement: 
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"I plead guilty to the charge and specification, 

but earnestly ask that this statement be considered in 

the determination of my punishment. I believed the tur

key to be overage and no one would be harmed by my taking 

it. I am positive now that I should not have been so in

cautious - it wasn't mine t.o take. I am certain that I'll 

never again indulge in such a foolish act. I have learned 

my lesson, I am a married man, ·My Td.fe is pregnant. She 

has no home except with me, and no source of income ex

cept that of mine. I beseech you to g1ve me a chanc.e and 

not make an example of me. I ask you to let me retain my 

commission and serve my Country. Again let me repeat that 

I am sorry. I give you my word that if you 'Will give me a 

chance I will vindicate your confidence in me." (R. 12) 


Colonel James A. Van Fleet, 8th Infantry, conunanding officer of 
accused, testified that accused had been under his command ,since July
:21, 1941, and that witness rated him superior in efficiency and value 
to the service (R. 9). Lieutenant Colonel Raymond G. tiller, In
spector General ts Department, testified that accused had been a member 
of a special inspecting team under witness and that in this capacity 
accused had done excellent work and had appeared to be a conscientious, 
hard-working officer of excellent character (R. 10). Chaplainl3 (Captain) 
Trop B. Yopp and (First Lieutenant) Cajetan R. Sullivan, 8th Infantry, 
testified that they had known accused about one year and had fonned 
favorable impressions as to his good character (R. 10, 11). It was 
stipulated that if Lieutenant Colonel E. H. Strickland, 8th Infantry, 
were present he would testify that he had known accused for several 
months and that accused had impressed him as a good, conscientious 
officer (R. 10). 

4. War Department records show that accused is 32 years of age, 
was graduated frClll high school, took the Basic Red, \'ihite and Blue 
courses of the C.11.T.C., was appointed a second lieutenant, Infantry 
P.eserve, on October l, 1931, and was ordered into active military 
service on April 17, 1941. He was promoted to first lieutenant on 
kay 12, 1942, npon the recommendation of his division commander who 
stated, on 11ay 2, 1942, that accused had demonstrated his superiority 
over officers senior to him. · 

5. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed at the 
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trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings and sentence and to 
warrant confirmation of the sentence. Dismissal is- authorized upon 
conviction of violation of Article of War 94. 

, Judge Advocate. ~ 

Leave , Judge Advocate. 

_....,........,,-°"'........'"--'-"-/_,/.._,__._f)......_..~
...............---' Judge Advocate.
t r'7- , 
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1st Ind. 

War Department, J.A.o.o., JUL 8 12-42 - To the Secretary o! War. 

l. Herewith transmitted for the action ot the President are the 
record ot trial and the opinion ot the Board ot Review in the cue ot 
First Lieutenant John E. Jones (0-289952} 1 8th Inf'antry• 

. 
2. I concur in the opinion ot the Board ot Review that the 

record ot trial is legally sutficient to support the findings ot 
guilt)" and the sentence and to warrant confirmation of the sentence. 
I recamnend that the sentence be cont'irmed. 

3. 'lhe report ot investigation ot the charges aocompaeying the 
record ot trial i.ndicates that at the time ot the larceey accused 
was supplJ" officer tor his battalion. On the morning ot Mq 26, 
1942, he went to a ration tent ldlere an issue ot turke7s ,ru being 
made and asked that ~ novarage" ot turkeys be sent to Campaiv I 
ot the battalion inasmuch as that canp&.Dl' was being "shorted on 
meat". Four turke19 'Were issued to each ot the canpanies and, .t'ol
low:Lng the request b7 accused, a .fi.t'th turkq, left over after the 
distribution, was al.lo issued to Compmo" I. At about Sa.30 p.m. 
accuaed nnt to the CCll1P&n1' I kitchen and took a turkey, placed it 
in his car and proceeded toward his home. First Lieutenant Benjamin 
s. Harrison who was in the car asked accuaed, "What in the wcrld are 
rou doing ther•J swiping one ot those turkeyst1? Accuaed requested 
Harrison to retrain .t'ran sqing an;ything about the matter. Harri.son 
neverthele111 reported the transaction. 

Although the tbe.tt wu a petty one it thua appears that it wu 
_	deliberate and involved the taking ot rationa isaued .t'or the use ot 

enll1ted men. A.ccU1ed used his 01'!'1.cial position as supplJ" o.ttice:r 
to accanpllsh his disbonaat purpose. He had prior to his otf'ense 
rendered veey creditable service but by the transaction here in
volved he 10 demeaned himaelt that, 1n 'liq view, his usefulness u 
an o.ff'icer came to an end. I accordinglJ" reoamnend that the aen
tenoe to dil!IDliseal be carried into execution. 

4. Incloaed. are a. draft ot a letter tor your signature trans

mitting the record to the President tor h11 action, arid a rorm ot 


/ 
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Executive action designed to carry into effect the recamnendation 
hereinabove made should it meet with approval. 

~Q-~. 

Myron c. Cramer, 
Major General, 

The Judge Advocate Gemral• 

.3 	 Incls. 
Incl.1-Record of trial. 
Incl.2-Draft of letter for 

sig. Sec. of war. 

Incl.)-Form of action. 
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SPJGK 
CM 222737 JUL 3 1942 

UNITED STATES 	 ) 93RD INFANTRY DIVISION 
) 

v. 	 ) Trial by G. c. M • ., convened at 
) Fort Huachuca, Arizona, June 9, 

Corporal CLINTON L. GILBERT ) 1942. Dishonorable discharge 
(35010093), Compa?\Y B, 368th) and confinement for ten (10) 
Infantry. ) years. Federal Correctional In

) ctitution, Englewood., Colorado. 

REVml by the BOARD OF. REVIEW 
HCX)VER, SIMPSON and LYWCH, Judge Advocates. 

l. The Board o£ Review has examined the record of trial in the 
case o£ the soldier named above. 

2. Accused was tried upon the following Charge and Specifi 
cation: 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Corporal Clinton L. Gilbert, 
Company B, 368th Infantry, did, at Kingman, 
Arizona, on or about April 19, 1942, 'With malice 
aforethought., wilfully, deliberately, feloniously, 
unlawf.ully, and with·premeditation kill one Private 
Jack Crompton., Company B., 368th Infantry, a human 
being, by shooting him Yd.th a pistol. 

He pleaded not guilty to the Charge and Specification, the defense stat 
ing., also, that accused desired nto plead not &'Uilty to violation of the 
92nd Article of War, but does desire to plead guilty to the charge of 
llan slaughter" (R. 3). He was found guilty of the Specification "ex
cept the words, 'with malice aforethought, deliberately and ~~th pre
meditation;' of the excepted words, Not Guilty", and not guilty of the 
Charge but "Guilty of the 93rd Article of War.11 No evidence o£ previous 
convictions was introduced. He was sentenced to dishonorable discharge, 
forfeiture o£ all pay and allowances due or to beccme due, and confine
ment at hard labor for ten years. The reviewing authority approved the 
sentence, designated the Federal Correctional Institution., Englewood, 
Colorado, as the place of confinement, and forwarded the record o£ trial 
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for action under Article of War 5oi. 

3. The evidence shows that on April 19, 1942, accused and Private 
Jack Crompton were members of Campany B, 368th Infantry, stationed at 
Kingman, Arizona (R. 4, 12, 17), accused being quartered in a room on 
the s·econd .floor of the two-story "Harvey Housen in Kingman (R. 5). 
Crompton was considerably tal.ler and samevlhat heavier than accused 
(R. 8). Accused shot and mortally wounded Crompton in accused I s room 
at the Harvey House sometime be.fore nine o'clock (R. 13) on the morn
ing of April 19 under the .following circumstances: Crompton .followed 
accused from the hal.lway on the second noor of the Harvey House into 
accused's room "playing with" him, shoving him around, tickling him 
and boxing and sparring with him (R. 5, 7, 9, 20). Most of the men in 
the company, including accused, had been in the habit of playing 'With 
each otller in the same way (R. 8). On this occasion the accused asked 
Crompton five or six times to stop (R. 9, 21), but Crompton persisted 
(R. 10). Af'~er ab out three minutes a shot was heard in the ro01.a of 
accused. Crampton then ran fram the room saying that he had been shot 
(R. 10) and that accused had shot him (R. 13, 18). Accused came to 
the door of his room and said that he had shot Crompton (R. 6). A few 
minutes later, v,hile appearing to be 11 unusual.ly excited" (R. 13), he 
told the charge of quarters, "That son-of-a-bitch kept fucking with 
me and I shot him", that there had been no argument between him and 
Cranpton, and that "I wasn't mad at anyone, I simply shot the boy" 
(R. 14). The charge of quarters took five live cartridges and one 
empty cartridge case .from accused, and, after accused had said that 
he had "hid the g'Wln, found a .38 caliber revolver in the clothes 
closet of the room of accused under some dirty clothes (R. 14). By 
deposition the rredical. officer who attended him testified that Crompton 
was brought to the hospital at 2 p.m., April 19, 1942, because of a 
gunshot woUU11d caused by an "approximate'' .38 caliber bullet wound . 
through the right. thigh to the left of his abdomen, penetrating the 
peritoneum and smal.l intestines, that Crompton was in a critical. con
dition for ten days until his death at 8 p.m., on April 28, 1942, 
that witness was present at the death of Crompton, and ,that Crompton 
died as a result of the g'Wlshot wound (R. 19; Ex. A). ' 

Accused testified that Crompton had persisted in npicking on" him 
after he had been warned by accused at least four tines to stop, that 
Crompton .followed him into his room and struck him on the head vdth 
his hand hard enough to hurt ~. Accused had previously placed the 
revolver in his shirt bosom to prevent another soldier from seeing it, 
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and when Crompton struck him accused lost his temper, became excited, 
drew the revolver and shot Crompton (R. 20-22, 28). At the time ac
cused was worried because he had received news of the probable death 
bf one of his children (R. 22). He and Crompton had had an "argument" 
some time before, but accused carried no grudge against Crompton 
(R. 25, 26). At the time of the shooting accused "had in my mind to 
shoot him, but not to exactly kill him" (R. 28). 

4. It is un:iisputed that at the place and time alleged, without 
legal justification or excuse, accused 'Willfully and unlawfully shot 
Crompton wi'th a revolver and that Crompton died as a result. The shot 
was fired in apparent heat of sudden p~sion under provocation. The 
provocation was not of such degree as might be deemed adequate to ex
cite uncontrollable passion in the mind of a reasonable man (par. 149,!, 
E.C.M.) and findings of guilty of murder, as charged, would have been 
legally justified. The evidence is legally sufficient to support the 
findings of guilty of the lesser included offense of voluntary man
slaughter, in violation of Article of War 93. 

5. The deposition of the medical officer was properly received 
in evidence ~1th the express consent of the defense (R. 19) (par. 119,!, 
M.C.M.). 

6.. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during 
the trial. The Board of Review is of the opinion that the record of 
trial is legally sufficient to support the findings and sentence. 
Confinement in a Federal correctional institution i.s authorized by 
Article of v'l'ar 42 for the offense of voluntary manslaughter, recog
niz.ed as an offense of a civil nature and so punishable by peni
tentiary confinement for more than one year by section Z"/4 of the 
Criminal Code of the United States (18 u.s.c. 453). 

, Judge Advocate. 

___On....,..-Lea_v_e~~........--~~~--' Judge Advocate. 


_i.........,,....,,_J 4_',,.,.4_
__~.1,--,__ ______, Judge Advocate. r· 
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CM 222840 JUL 1 3 19,i2 

UNITED STATES) <- EIGHTH CORPS AREA 
) 

v. ) Trial by a. c. M., convened at 
. ) Camp Claiborne, Louisiana, June 

First Lieutenant J~ T. ) 12, 1942. Dismissal. 
HOLMAN (0-331035), Corps )
of llilitar.r Police. · ) 

OPINION of' the BOARD OF REVIEW 
HOOVER, SildPSON and LYNCH, Judge Advocates. 

. . 

l. The record o! trial in the case o! the o!!icer named above 
ha.s been examined by the Board of Review and the Board subnits this, 
its opinion, to The Judge Advocate General. 

2. Aocu.sed was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 85th Article of War. 

Specification: In that First Lieutenant James T. 
Holman, Corps ot Mllitar.r Police, was, at Camp 
Claiborne, Louisiana., on or abou-t..Mq 5, 1942, 
drunk while on duty as Conmanding·'Otficer or 
the llilitary Police Detachment, SC-CASC, Camp. 
Claiborne, Louisiana, and also while performing 
t.he w.tiea o! Provost Marshal. 

CHARGE n: Violation ot the 96th Artie~ ot War. 

Specification l: In that First Lieutenant James T • 
. Holman, Corps o! Militar,r Police, was, at Camp 
: Claiborne, Louisiana, on or abou.t liq S, 1942, , 
drunk and diso~rly in uniform on the post. 

Specii'ication 2: In that First Lieutenant James T. 
Holman, Corps o! ltllitar.r ·Police, did, near and 
in sight o! a public higlnrq and. around the main 
gate and on the road leacH ng into the main gate 
of Camp Claiborne, Louisian&, on or about~ 5, 
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1942, while drinking and under ~e infiuence of 
intoxicating liquor, wrongfully and without proper . 
au.thOrity and to the prejudice and discredit ot 
militaey discipline, drill and cause to be drilled 
for a period o! approximately two hours a group ot 
soldiers in unif'orm and members of the milltary 
service whom he had overtaken and encountered on 
said po.blio highwq thereby humiliating and bring
ing ridicule upon the said soldiers in the presence 
of civilians and other soldiers. 

Specification 3a (Find:lng of not guilty) 

Specification 4a In that First Lieutenant James T. 
Holman, Corps of Militar;y Police, did, at Camp 
Claiborne, Louisiana, on o_!: about~ 5, 1942, 
drink intoxicating liquor to the extent of render
ing himael! unfit for duty. 

He pleaded not guilty to Charge I and its Specification and to Charge 
II and Specifications 1, 3 and 4 thereunder, and pleaded to Specifi 
cation 2, Charge II, 

"Ouilty, except to the worc:uu '1'hile drinking and 
under the influence of intoxicating liquor,** 
and to the prejudice and discredit of military 
discipline,** thereby humiliating and bringing 
ridiClll.e upon the said soldiers in the presence ot 
civilians and other soldier••" 

He was found guilty of Charge I and its Specification and ot Cha.rge II 
and Specifications l, 2 and 4 therw.nd.er, and not guilty ot Specifi 
cation 3, Charge II. No evidence ot previous convictions ,ra., intro
duced. He was sentenced "To be dismiased from th• nnioe ot the United 
States11 • The revi9'Wini authority approud the sentence and. forwarded 
the reco~ of trial tor action under Article of War 4S. · 

3. The e"lidence shon that at about 7 p.11., liq 5, 1942, lat Lieu• 
tenant ilnn P. Brauer, Field Artilleey, the provost ma.rehal at Camp 
Claiborne, Louisiana, telephoned accused, 'Who wu the eomnand:1.t11 otticer 
ot the milita.?'1 police detachment at the camp (R. 14, 1,, 18), and a:,ked 
accused "it he waa going to be in camp and it he would ,ratcb. ~a" 
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(R. 72). Although Lieutenant _Brauer was not the immediate commanding 
officer of accused he had authority as provQst marshal to detail him 
to this duty (R. 71, 72). There had previously been a "mutual agree
ment" between the two, acquiesced in by camp headquarters, whereby 
each at times assumed the duties of the other (R. 17, 74). Shortly 
before or after the telephone call accused ma.de or caused to be made 
on a duty register notations indicating his intention to be absent 
from camp from 7:30 p.m., MaJ" 5, to 7:30 a.m., M.ccy' 6 (Def. Ex. D-1). 
However, he told Lieutenant Brauer, in response to the request, that 
he "would look after it" (R. 15). Thereafter, through the course of 
the evening, accused and a noncommissioned officer of his detachment, 
Staff Sergeant Joseph A. Bloodworth, Military Police Detachment, Ca.mp 
Claiborne, went about Camp Claiborne and vicinity in a reconnaissance 
car "on patrol" (R. 7, 8) •. 

At about 9 p.m., upon approaching the gate across the main en
trance to the camp, accused encountered on the hi~ abollt 12 or 
14 soldiers in uniform, including a noncommissioned officer~ Sergeant 
Walter Kay, 327th Infantry, who were off duty (R. 9, 32, 43J and were 
"drilling" (R. 12) or "marching down the road, and they were sticking 
their feet out in front of the automobiles coming" (R. 9). Their· 
actions were interfering rlth traffic on the highway (R. lJ). Accused 
ordered Sergeant moodworth to gather the men together and mare~ them 
to the gate and there drill them (R. 9). ·At the gate accused, who was 
in uniform (R. 43), had the men execute some movements in formation 
(R. 38, 41) and then ordered a Sergeant Bradley to drill them (R. 9). 
As they drilled accused called various men from ranks and made 11 cor
rections11 - he would 11bawl them out" (R. 33). Accused remained with 
the group for some little time and "t;hen left but returned at about 10 
p.m., and ordered Sergeant Henry- L. Dean, Military Police Detachment, 
Camp Claiborne, to •take these men and drill them until I get back" 
(R. 22) and drove away. The enlisted men were marched in and out of 
the camp, through the gateway, and were drilled in the vicinity of the 
gate, for about two hours (R. 23, JO, 32). Accused n,turned to the 
scene in a truck at about 11 p.m. (R. 25, 26) with a Private Leland P. 
Caldwell, Compa:ey A, 327th Infantry. Accused placed Caldwell at the 
head of the column for drill (R. 27). Caldwell had been operated on 
for appendicitis in September, 1940, and had been in hospital for about 
three weeks for reasons unknown to the patient, shortly before May 5 
(R. 43, 69). On account of physical weakness or on account of drunken
ness (R. 35) Caldwell, after being drilled for a time, commenced ''weav
ing in ranks" (R. 42) - 11 couldn1t stand up11 (R. 27, 35). Accused "pushed 
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him in the back and stomach", apparently trying to "straighten him 
up" (R. 42). Accused finally placed a man on each side of Caldwell in 
ranks to support him (R. 27, 35) and told these men to "make him stand 
up or hit him" (R. 35). A short time after this occurrence, af'ter the 
drill had terminated, Caldwell collapsed and was taken to a dispensary 
(R. ,42). The group of enlisted men which was drilled was finally re
leased at about ll:15 p.m., in the absence of accused and upon the di
rection of' another officer (R. 25, 41). During the drills other soldiers 
and civilians passed thr0t1gh the gate (R. 10, 23, 41) and some soldiers 
"ganged around" (R. 34). Enlisted onlookers laughed at the men in ranks 
(R. 2.3, 34, 37, 41). One group of' enlisted men addressed remarks to the 
noncormnissioned officer conducting the drills, asking him "when they 
started the parade ground up there and -when they started the night drill 
squad, and things like that" (R. 23). 

In the course of the evening a colored enlisted ma.u, iechnician 
Charles Garries, Compaey B, 758th Tanlc Battalion, was stopped by a 
military policeman at the gate above described a.ndwas told·to walk 
on the right hand side or the street with the traffic. The enlisted 
man agreed to do so and started Pa::/ but was called back. Thereupon 
an officer, identified by the military policeman as accused, but not 
so identified by Garries, called Garries "names" and twice struck him 
with his fist (R. 53, 54, 58, 60, 61, 63, 64). Although Garries denied 
it, the military policeman testified that he believed Garries tried to 
strike accused (R. 64, 65). 

. Shortly af'ter 11 p.m., while the drilling was still in progress 

the noncOlllnissioned officer in charge of the men went to Second Lieu

tenant George J. Pozzini, Infantry-, who had been watching accused and 

the drilling about the gate, and asked if' he "cOllld do something about 

it11 • Lieutenant Pozzini declined to intervene but the nonconmdssioned 

·officer went to accused and told r.im that Lieutenant Pozzini wanted to 
see him at his car which was parked nearby (R. 48). Accused entered 
the car ·and Lieutenant Pozzini drove in the direction or accused• s tent 
'Within Camp Claiborne, accused, in the m.;,.mwhi.le, insisting on going 
back to the gate. Lieutenant Pozzini drove about for a !evr minutes 
and accused £ell asleep (R. 48). Lieutenant Pozzini thereupon took ac
cused to the neighborhood or his tent and suggested to accused that he 
go to bed. Accused insisted on returning .to the gate (R. 49). Lieu
tenant Pozzini agreed and upon arrival there the two enc011Dtered Lieu
tenant Brauer, the provost marshal. The three officers then drove to 
accused's home in a nearby town, Glenmora, Louisiana (R. 49). En route 
accused gave Lieutenant Brauer a drink from a pint bottl..3 in which there 
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was about "an inch and a half" of whisky or other liquor (R. 20, 71). 

While on patrol early in the evening accused had stopped at a 
"Highira¥ Tavern" near the camp. Thereafter he had carried in his shirt 
pocket an object which appeared to be "a pint bottle". Sergeant 
Bloodworth, 1'ho remained with accused until about ll p.m., testified 
that he noted an odor of alcohol on accused's breath (R. 8) l:ut that 
he dicl not believe accused was drunk (R. 8, 12). Sergeant Dean, who 
drilled the enlisted men at the gate beginning about 10 p.m.~ and who 
observed accused while the latter was concerning himsel.£ with Private 
Caldwell, testified that accused •twas- not acting normal" and appeared 
to be drunk or under the influence of intoxicating liquor (R. 24, 25, 
29, .30). Two of the men who were required to drill, including Sergeant 
Kay, testified that while accused was in the immediate vicinity he was 
"unsteady on his feet" (R• .34, 4.3). One of these men testii'ied that ac
cused appeared to have "been drinking" (R• .35) and the other testified 
that accused seemed to be "slightly intoxicated" (R. 43). The military 
policeman "IVho observed the assault upon the colored enlisted man testi 
fied that accused "had his uniform on - I don't think it was on verr 
good. His tie was not l:uttoned up good and his -collar was crooked" 
(R. 64). Lieutenant Pozzini testified that when he was with accused,. 
the latter had in his possession a pint "bottle of rum11 and that accus8'i 
appeared to be under the influence of liquor or drank (R. 49, 52). Tlrl,si 
witness testified that in his opinion accused was not fit for militar;r 
duty (R. 50). Captain (formerly 1st IJ.eutenant) Brauer testified that . 
lihen he saw accused at the main gate of the camp and later, "he us a · 
little unateady on his feet, and he had a very heavy tongne when he 
talked. Of course, some of that is natural" (R. 16). This officer also 
testified that accused's speech was "rambling" (R. 20) and that he ap
peared to be intoxicated (R. 16) and.unfit for military duty (R. 17). 

Accused· declined to testify or make an unsworn statement. 

4. The evidence thus shows that during the evening o! Ma;y" 5, 1942, 
at Camp Claiborne, Louisiana, where he was on duty as commanding officer 
of the military police detachment of that camp, accused properly assumed 
the additional. duties of camp provost marshal. While performing duties 
appropriate 'for a provost marshal he took it upon himself', "9tween 9 p.m. 
and ll p.m., to drill and cause to be drilled, in the immediate vicinity
of the Jn&in gate to the camp., a noncomnissioned officer and other enlist 
ed men not wider his coimnand 1'hom he had encountered on the highway and 
1'hose conduct in his presence had been somewhat disorderly. The drilling 
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took place in the presence o! civilians and enlisted men other than 
those drilled. Accused and the men 'Who were drilled were in uniform. 
·The drilling was conducted at a time and place and in a manner which 

made it COMpicuous and no doubt humiliating to the enlls ted men in

volved. It brought some open ridicule by onlookers upon the enlisted 

men. Accused•s action in the premises, as admitted by his plea of 

guilty, with exceptions, to Specification 2, Charge II, 1'BB wrongful 

and unauthorized. 


Accused required one enlisted man to take part 1n the drill while 

the enlisted man was in such peysical condition that he could not stand 

or walk llithout assistance. While in the vicinity ,of the main gate ac

cused struck another enlisted man, a colored soldier, with his fist 

llithout excuse or adequate provocation. 


Accused had intoxicating liquor in his possession during the period 
covered by his abnormal actions, his breath bore the odor of alcohol and 
several o!!'icers and enlisted men 'Who observed him concluded that he was 
drunk or· under the in!luence of intoxicants. The officers who observed 

. 	hiJI ·testified that in their opinion accused was, on account o! his drunk
enness, lmf'it !'or the performance of military duty. 

Upon all the evidence there can be no reasonable doubt that at the 

place and time alleged accused was drunk while actually on duty as can

manding ofticer ot hie detachment and while actually performing the 

duties o! provost marshal, as alleged by the Specification, Charge I. 

Although he took action indicative o! an intention to go "off duty", it 

is clear that he did not do so. Inasmuch as he was in fact engaged in 

the performance ot official duties 'When found drtmk his drunkenness was 


· violative of Article ot War 85. Accused was drunk and disorderly_ in 
uniform, as alleged 1n Specification 1, Charge II, and he drank intaxi
cating liquor to such an extent that he rendered himself unfit for duty, 
as alleged 1n Specification 4, Charge II. He was wxler the influence or 
intoxicating liquor at the time at 'Which he wrongfully and without proper 
au~ority drilled and caused to be drilled the group of enlisted men, as 
alleged in Specification 2, Charge II. The Specification, Charge I, and 
Specifications 1 and 4, Charge II, allege distinct offenses llhi.ch were 
in some respects but different aspects of one transaction - accwsed•s 
insobriety on the night of May 5. 

5. War Department reco~ show that accused is 32 years of age. 
Be attended college but did not graduate. ~e was a member or the National 
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Guard o:f Alabama for three years and o:f the Enlisted Reserve Cor:pa 
for a period not shown, prior to his appointment as second lieutenant, 
Infantry Reserve, on April 18, 1935. He was promoted to f'irst lieu
tenant on June 11, 1938, and ordered into the active military service 
on August 8, 1941. He attended the Provost Marshal General's School 
in January and February, 1942. 

6. The court was legally OOfU:!tituted. · No errors injuriously 
affecting the substantial rights o:f·accused were cOlllllitted during the 
:trial In the opinion of the Board of Review the record of trial is 
legalzy- sufficient to support the findings of guilty and the sentence 
and to warrant confirmation of the sentence. Dismissal is authorized 
upon conviction of violation of Articles of War 85 and 96. 

)~. Judge Advocate.4~ ~dge Ad-ate, 
• , Judge Advocate. 
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,~·v· 
UNITED STATES 	 ) 5th INFA.NrRY DIVISION 

) 
v. 	 ) Trial by G.C.M., convened at 

) Camp Liberty, Iceland, June 3, 
Private EARLS. STEVENSON ) 1942. Dishonorable discharge 
(15046574), Battery A, 50th ) and confinement for two (2) 
Field Artillery Battalion. ) years. Disciplinary Barracks. 

HOLDING by the BOARD OF REVIEVi 

HILL, CRESSON and LIPSCOMB, Judge Advocates 


·1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The ac_cused was tried upon the following Charge anq Speci
fica.tions ' 

CHARGE, Violation of the 86th Article of War. 

Specification, In that Private Earls. Stevenson, 
Battery A, 50th Field Artillery Battalion, 
being on guard and posted as a sentinel, at 
Camp Ha.logola.nd, Iceland, on or a.bout May B, 
1942, did leave his post before he was regu
larly relieved. 

The accused pleaded not guilty to the Charge and Specification and 
was found guilty of both. He was sentenced to dishonorable discharge, 
total forfeitures, and confinement at hard labor for two yea.rs. The 
reviewing authority approved the sentence and ordered its execution, 
but suspended the dishonorable discharge and designated the United 
States Disciplinal"'J Barracks, Fort Leavenworth, Kansas, as the place 
of confinement. The sentence was published in General Court-Martial 
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Orders No. 45, Headquarters 5th Infantry Division, June 15, 1942. 

3. The evidence shovrs that the accused was posted as a sentinel 
on post No. 3, Camp Halogoland, Iceland, at 1:00 a.m. on May 7, 1942. 
Post N6. 3 is described as a roving post, including an area of the 
ca.mp containing about thirty huts. The sentinel's orders were to walk 
through this area., avoiding as much as possible retracing the same route, 
and to be watchful for fires, overheated stoves, unusual noises, and 
flares (R. 13, 15 ) •. The special orders for post No. 3 were posted at 
the guardhouse, and were read by the accused. The corporal of the guard 
testified that in the event of a fire in a barrack the ace.used was under 
orders to go into the barrack, awaken the soldiers, and give the alarm 
(R. 9). The officer of the day testified that the sentinel's orders 
directing him. to look for fires would authorize him "to look in the 
buildings, but not necessarily go in them", but that there were no • 
definite orders about going into the huts (R~ 6, 9). 

Shortly after 1:30 a.m. the officer of the day, in making his 
inspection of post No. 3, failed to find the accused. Thereupon, he 
called the sergeant of the guard, and they searched for the accused. 
At about 2:30 a.m. the accusedwds found asleep on a bunk in one of 
the huts (R. 5 ). 

4. The accused testified that he entered the building where he 
was found asleep because he heard a noise and thought that his.duty 
required him to investigate it; that he had previously taken five 
aspirin tablets to kill a toothache; that upon entering the building 
he .felt dizzy and sat down on a bunk. Cn this point the accused testi 
fied as follows: 

"***I thought the dizzy spell would go away and I 

would go back on my post. Everything went black and I 

don't know anything. The next thing I knew I was asleep" 

(R. 19). 

The accused testified that he had not reported to the corporal of the 
guard that he had taken five aspirin tablets and that he llllfde no effort 
to be relieved as a sentinal (R. 19, 21). The accused had no clear 
recollection of the special order for post No. 3. 

6. In view of the uncontradicted testimony that the accused was 
found asleep in a hut within the perimeter of the general area which 
he was assigned to guard, t~e important question to be determined is 
whether the accused left .his post within the purview of the 86th Article 
of war. 
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The 86th Article of War provides thats 

"Any sentinel who is found drunk or sleeping upon 

his post, or who leaves it before he is regularly re

lieved, shall, if the offense be committed in time of 

war, suffer death or such other punishment as a court

martial may direct; • • *•" 


Winthrop states that the purpose of this article "* • • is to secure 
on the part of the sentinels that alert watchfulness and steadfast
ness which· a.re the very essense of their service" (Winthrop's Military 
Law 8.Ild Precedents, Reprint, P• 616). The post of a. sentinel is, there
fore, that position or area, designated by orders of various degrees of 
exactness, on or from which he may effectively perform his duties. Con
cerning.the limits of such position or area of duty, the :Manual states 
that: 

"A sentinel's post is not limite-d to an imaginary 
line, but includes, according to orders or circumstances, 
such contiguous area within which he may walk as may be 
necessary for the protection of property committed to 
his charge or for the discharge of such other duties as 
may be required by general or special orders. The senti 
nel who goes anywhere within such area for the discharge 
of his duties does not le ave his post, but if found drunk 
or sleeping within such area he may be convicted of a. 
violation of this article" (M.C.M., 1928, par. i46 !,)• 

Furthermore, the Manual states that: 

"The offense of leaving post is not committed when 

a sentinel goes an immaterial distance from the point, 

path, area, or object which was prescribed as his post" 

(M.c.M., 1928, par. 146 ~). 

The test, therefore, to be applied in- ascertaining whether a. sentinel 
has left his post is to determine whether he has so far removed himself 
from his normal position or area of duty as to be unable adequately to 
perform his duties. 

In the present case the duties of the accused required him to 
walk about the camp and.to look out for rockets, fires, and other dis
turbances. Basically, such an assignment was an outdoor ·undertaking 
and required the accused to remain in a place or area where he could_ 
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faithi'ully and effectively discha.rge such duties. The authority which 
the accused possessed as a roving sentinel did not authorize him to 
enter the buildings of the camp except "***for the protection of 
property committed to his charge or tor the discharge of such other 
duties***"· Even the accused recognized this limitation on his 
right to enter the buildings of the camp when he testified that. while 
waiting in the hut to recover from a dizzy spell he intended to"*•• 
go back to m:y post". Although the accused te~titied in effect that 
his entry into the .hut was to investigate a noise which he had heard, 
the findings ·of the court show that his testimony was not believed. 
The fact that accused was found asleep in the hut serves to show the 
real purpose for which he left his post and a.f'fords an ample basis for 
the inference that he entered the hut for the unauthorized purpose of 
resting or sleeping therein. The accused, by thus entering the ·hut 
where his vision of the camp was completely obstructed, so far removed 
himself from the area designated by his orders as to prevent his per
formance of his duties as a sentinel. These facts clearly show that 
the accused left.his post before he was properly relieved, within the 
meaning of the 86th .Article of war. 

s. For the reasons stated, the Board of R$!view holds the record 
of trial legally sufficient to support the findings of guilty and the 
sentence. · 

~/A-(.~Judge Advoca~e, 

~~,Judge Ad;ooate • 

.~t.~fo'.,Judge Advocate, 
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CM 222861 

JUL 1 8 1£,~2 

UNITED STATES 	 ) - SIXTH CORPS il.EA. 
) 

v. 	 ) · Trial by G. c. ld., convened at 
) Fort Sheridan, Illinois, June 

Private DOMINIC FRAGASSI ) 15, 1942. Dishonorable dis
(16000249), BatteryH, 61st ) charge (suspended) and confine
Coast ·Artillery (AA). ) ment £or two and one-halt (2!) 

) years. Disciplinary 	Barracks. 

OPINION o£ the BOARD OF REVImf 
HOOVER, SIMPSON and LYNCH, Judge Advocates. 

l. The record o£ trial in the case o£ the soldier named above 
has been examined 1n the Office o£ The Judge Advocate General and 
there £ound legally insuf'£icient to· support the findings and sentence 
in part. The record has now bean examined by the Board o£ Review and 
the Board submits this, its opinion., to The Judge Advocate General•. 

2. Accused was tried upon the following Charge and Speci!i 
cationa 

· CHARGEa Violation o£ the 58th Article of War. 

Speci.ficationa In that Private Daninic Fragassi, 
Battery nH", 61st coast Artillery (Anti-Air
cra.ft)., did, at Fort Hancock, New Jersey, on 
or about February lJ, 1942, desert the service 
o£ the United States with intent to shirk im
portant service, to Yd.ta ,to avoid the important 
and impending change ot station beyond the con
tinental limits of the United States, £or which 
preparations were being made by his organization· 
during time of war, and did remain absent in 
desertion until he was apprehended at Chicago, 
Illinois, on or about February 20, 1942. 

He pleaded not guilty to and was found guilty of the Charge and Speci
fication. No evidence of previous convictions was introduced. He was 
sentenced to be dishonorably discharged the service, to forfeit all pau 
and allowances due or to becane due, and to be con.fined at hard labor 
£or :five years. The review.1.ng authority approved the sentence, remitted 
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two and one-half' years or the confinement adjudged, ordered execution 
or the sentence as thus modified, but suspended that portion or the · 
sentence adjudging dishonorable discharge, and designated the United 
States Disciplinary Barracks, Fort Leavenworth, Kansas, as the place 
or con!in8lllent. The proceedings ware published in General Court
Martial Orders N?• fr!, Headquarters Sixth Corps Area, June 27, 1942. 

3. The evidence shows that the accused absented himself ,11ithout 
leave f'ran his station at Camp Hancock, Nn Jersey, on February 13, 
1942 (R. 8; Ex. l). The organization to which he belonged, .Battery H, 
61st Coast Artillery, had proceeded to Fort Hancock, ,f'ran ·Fort Sheridan, 
lllinois, on December 8, 1941, under then secret Qrders to report to 
the Camnanding General, First Arm;r, New York City, New York (R. 7). 
On February 20, 1942, at about 3115 p.m., accused was ·arrested in 
Chicago, lllinois, by militsr,y policemen about six blocks f'ran a bus 
depot, dressed in unif'orm, 1Vhile walld.ng toward the depot with a bus 
ticket in his possession. Upon apprehension he stated he was absent 
1d.thout leave but was going to catch the bus back to his organization, · 
leaving at about 4120 p.m •. (R. 10, 11, 12).· 

Accused testified that after he arrived at Fort Hancock he re
ceived letters £ran hane saying •they needed money, that they were 
in debt and all that" (R. 17) and stating that his mother wanted him 
to cane hane so he could help her out. His mother wrote the company 
camnander who "bawled" accused out and tol_d him to tell his mother to 
stop writing because he. was busy. 'When accused le.tt his post it was 
not his intention to st~ a"WBJ'. There was nothing on his battery 
bulletin board indicating the ccmnand was about to go any place. His 
battery had been restricted to Fort Hancock or Staten Island, New York, 
.for two weeks, during which time he had only a 6-hour pass to go to 
New York, although 3-dq passes to Chicago ,vere being issued to other 
persons in his unit (R. 18-21). He was en route to New York when ap-:.·
prehended, and had tried to le ave on February 19 but the departure· or-· 
the scheduled bus had been canceled (R. 14, 15). The defense intro
duced testimony, by stipulation, co~oborative or accused's statement 
as to cancellation or too bus (R.:-"22). 

The only testimony that Battery .H, 61st Coast Artillery, was ever 
ordered beyond the continental limits o.f the Unitad states or that the 
organization ever departed £ran such limits or prepared to do so was 
elicited £ran First Lieutenant Phillip A. Hart, Infantry, Post Ad
jutant, Fort Sheridan, who stated there 198re no records a,t his post 
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which would show that the unit had left Fort Hancock (R. 7), but testi 
fied: 

"Q 	 Lieutenant Hart, acting in your capacity as A.d
jutant, have you been informed or been able to 
verify the fact that the 61st Coast Artillery 
including Battery H was transferred to an over
seas station on or about or subsequent to 
Februacy- lJ, 1942, and is not now at a station 
within the continental. limits of the United 
states? 

"A 	 Yes., I h,ave been advised that that statement is 
correct" (R. 7-8). 

Accused testified on this pointa 

"Q 	 'Vfuen you arrived at Fort Hancock were there any 
orders that were issued to the troops? Were the 
troops advised as the possibility of :probable 
movements? 

"A 	 No., sir., they was not. Just a lot o£ rumors" 
(R. 	17). 

~. 	 Accused was fOW'ld guilty of desertion With 

"intent to shirk important service; to Wita to avoid 
.the important and impending change o£ station beyond 
the continental. limits o£ the United States., for which 
:preparations were being made by his organization dur
ing time of warn. 

There is no evidence that he or his organization, Battery H, 61st Coast 
Artillery, was ordered overseas, that the organization prepared to 
change station or that the organization moved beyond the-continental. 
limits of the United States. These are facts o£ which· the court could 
not take judicial. notice. There is no evidence that accused knew or 
had reason to believe that his unit was about to depart for .foreign 
service. The statement by Lieutenant Hart that witness had been ad
vised that the 61st Coast Artillery was transferred to a station be
yond the continental. limits of the United States is mere hearsey- and 
is not evidence (M.C.M•., par. 113). No weight can be attached to the 
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statement by accused that there_ were rumors about troop movements, for 
he was not asked what the rumors were and it would only be speculation 
to sey the rumors were that his organization was about to be moved out 
of the country. The fact that the members of the organization were 
restricted with only short term passes suggests an alert status of the 
organization but is not proof that the organization was !acing immi
nent departure for duty beyond _the continental limits of the United 
States. 

The evidence su!ficien~ shows that accused absented himself' with
out leave fran Fort Hancock, New Jersey, on February 13, 1942, and re
mained absent until apprehended in Chicago, Illinois, on February 20, 
,mile apparently seeking to return to his station. The circumstances 
do not justify an inference of an intention by accused not to return 
to his proper station or to quit the service entirely. Neither do they 
justify an inference of intent by accused, as specially charged, to 
shirk important service with his organization beyond the continental. 
United states. The findings of guilty of desertion cannot be sustained. 
The record is legally su!ficient to support only so much of the findings 
of guilty as involves the lesser included offense of absence without 
leave for ? d~, and only so much of the sentence as is authorized by 
paragraph 104c of the Manual. for Courts-Martial for that offense. · ·' 

5. For the reasons stated the Board of Review is of the opinion 
that the record of trial is legally su!ficient to support only so much 
of the findings of guilty of the Charge and its Specification as in
volves findings that the accused, at the .place· and time al.leged, ab
sented himself' without leave fran his organization and remained absent 
without leave until· apprehended at the place and time alleged, in vio
lation of Article of War 61, and legally sufficient to support only so 
much of the sentence as involves confinement at ha.rd labor for 21 days 
and forfeiture of $18.66 of his pey. 

_fl// (}d()OL
1~~ , Judge Advocate. 

~~: :::::::: 
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SPJGH 
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Clli:SAPEAKE BAY S~?OR 
UNITED ST.A.tES ) NORm ilWTIC COAST.A.I. FROll?IER 

, ~ 
Te Tri&l. by G.C.M., oonvened at,/ ) Camp Pendleton, V1rginia, 

Private Firat Clas, EVERETt ) June 5, l9-l2. Reduotion to 
F. llcLAUGBLDl (1101"°43), ) grade ot private and co:atim• 
Battery B, 28th Coast ) m.ent tor two (2) months and 
~llery Battalion. ) forfeiture or $20 per month 

) for a like period. 

OPUlIOli of the BOARD OF REvmY 

HILL, CRESSOH and LIPSCOMB, Judge AdvooatH. 


1. The record or trial in ~ oue or the soldier llUl.ed aboTe, 
ha'ri:ag 'been aemined in the otfioe ot 'the Judge Advocate Gemr&l. and. 
there foum leg&l.l:, inautticient to aupport the aentence in part, hu 
been examined by the Board ot Review, and the Boa.rd 1ubmit1 th11, ita 
opinion, to the Jlldge ,A,dvoca.te Oemra.l. 

2. !he acouaed wu tried upon the following Cha.rgea a.nd Speciti 
cationa a 

CHARGE Ia (Finding ot not guilty.) 

CHARGE Ila Violation ot the 61st .Article ot War. 

Speciticationa In that Private Firat Cla.u Everett F. 
MoLaughlin, Btr:, B, 28th c.A. Bn., being on guard 
duty as an exterior guard, did at C•p Pendleton, 
Va., on 1fA7 10, 1942, a.baent himaelt without proper 
leave from his t"Uard w1th intent to abandon the aame. 

the ac~uaed pleaded not guilty to all Charges and Specitioa.tions. 1w 
was found not guilty ot Cha.rge I and the Specitioation thereullder, and 
guilty ot Charge II and the Specification thereunder with the exception 
ot the words. "with intent to abandon the same". He was sentenced to be 
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r•chlo•d to the grade of prin.te, confinement at ha.rd labor tor a period 
ot two months, and torteiture of pay in the Sl.E of t20 per aonth for a 
like period. The renewing authOZ"ity approved the aentence, ordered 
its ~eution and designated Camp Pendleton, Virginia, a, the place of 
conti:nemmlt. 7be result ot the trial was publilhed in General Court• 
Martial Order No. 35, Headquarters CheaapHke Bay Sector, Ncrth J.tlantio 
Coastal Frontier, JUDe 25, 1942. 

3. Thie only question requiring consideration 1• whether the record 
of trial 11 legally auttioient to 1upport the sentence in its entirety. 

4. The Speoifioation ot lrhich aooused waa found guilty does not 
allege that be wu absent trca his guard tor arq definite period of time. 
While the proot shows that aoouHd did abHnt hiuelt trom his guard, 
neither 1.1w ertdence nor the fioding attempts to establish that accuaed 
wa.1 absent for any definite period ot tiJQe. '.I'he record will, therefore, 
aupport only a untenoe of forteitW"e of tii'teen days' pay, the :maxi:mmi 
authoriaed tor the lowel't bracket, for absence from guard tor not more than 
one hour. Reduction to the grade ot print• is authorised in addition, 
wha continment for more than five d~a, authorhed substitutions con• 
sidered, may be adjudged (pe.r. 104 ~, M.C.M., 1928). 

5. For the reuom a tated, the Board of Review is ot the opinion 
that the record of trial is legally aufticien.t to aupport only so much 
of the sentence u involves reduction to the grade of private and tor
t•iture of fifteen days I pa;r. 

~ ,-··· ..\ 

~"1::. J..-I>::::::( f ._._ Judge Jd"VOO ate. 

,'2-)f~bh~ , Judge .&1hocate. 

~ !. ~ Judge Ad'900ate. 
tf' 



WAR DEPARTMENT (335)Services of Supply
In the Office of The Judge Advocate General 

Washington., D. c. 

SPJGK 
CM 222952 

. JUL ·2 2, 1942 

NORTHWESTERN SECTOR., 
UNITED STATES ) 'WESTERN DEFENSE CO'W!A.ND 

) 
v.,, 

Technician JOHN J. WEIDMANN 

) 
) 
) 

Trial by G.C.M•., convened at 
Bremerton., Washington~ June 
4., · 1942. Dishonorable dis

(33101564) Battery c., 303rd 
Coast Artillery Barrage 
Balloon Battalion. 

) 
) 
) 

charge (suspended) and con
finement for ten (10) months. 
Fort Lewis., Washington. 

OPINION of the BOARD OF REVIffi 
HOOVER, SIMPSON and LYNCH, Judge Advocates. 

l. The record of trial in the ·case of the soldier named above, 
which has been examined in the Office of The Judge Advocate General 
and there found legally insufficient to support the findings and 
sentence., has been examined by the Board o:f Review., and the Board 
submits this, its opinion, to The Judge Advocate General. · 

2. The accused was tried on the following Charge and Specifi
··cationr 

CHARGEr Violation of the 86th Article of V.ar• 
• 

Specifications In that Technician 5th. Grade John J. 
Weidmann., Battery c., 303rd coast Artillery 
Barrage Balloon Battalion., being on guard and 
posted as a sentinel., at Si~ 35, Battery c., 
Manetta., Washington., on or about J.i:ay 5., 1942, 
was found sleeping upon his post. 

He pleaded not guilty to and was found guilty of the Charge and Speci
i'ication. No evidence of previous convictions was introduced. He was 
sentenced to be dishonorably discharged the service, to forfeit all pay \ 
and allowances due or to becane due and to be confined at hard labor for 
two years. The reviewing authority approved the sente~ce., reduced the I 
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period of confinement adjudged to ten months, ordered execution of' 
· the sentence as thus modified but suspended the execution 0£ that 

portion of the sentence adjudging dishonorable discharge and desig
nated the Post Guardhouse, Fort Lewis, Washington, as the place of 
confinement. The proceedings were published in General Court-Martial. 
Order No. 5, Headquarters Northwestern Sector, WesternD3fense Command, 
June 23, 1942. · 

' J. The evidence shows that accused was posted as a sentinel of 
a special guard at a barrage balloon site, "Site 35", in_ the vicinity 
of Seattle, Washington, at 2 a.m., May 5, 1942, for a tour of duty of 
two hours (R. 5, 7, 8, 10, ll, 15). A system or telephone "line checks" 
every half hour was observed (R. 5). The-telephone instrument was 11near 
the balloon" (R. 6). The soldier 'Who preceded accused on the post heard 
accused answer the line check at 2:30 a.m. (R. 12). It was reported to 
the noncommissioned officer charged with keeping the telephone lines in 
order that the telephone at site 35 "failed to answer" at 3 a.m. The 
nonconunissioned officer waited for the line check at 3:30 a.m. (R. 5), 
and there being no answer, went to the site, tested the telephone and 
found it working - "It worked all right; it rang. I called back and 
it worked all right" (R. 6). He did not see the sentinel and reported 
the matter to Sergeant John Pittaro, Battery c, Coast Artillery Barrage 
Balloon Battalion, 'Who was in charge of the site (R. 6). The latter 
searched for accused and found him lying on his bunk in his tent (R. 6), 
about 15 or 20 feet from the balloon emplaced on the site (R. 8). 'When 
Pittaro entered the tent accused "jumped up", and, on being asked "'What 
was the idea", said nothing but went out and· started walking his post 
(R. 7). Pittaro testified that when found, accused was clothed and 
equipped 'With "Full o.n. uniform, belt, helmet, gas mask, rifle" (R. 9), 
that 11He was sitting there the way I am, just laying on his side with 

his head on his pillow" (R. 10). This witness testified that he knew 
accused's sleeping habits and that accused - · 

"* * * ·1s hard to wake up. Sometimes it takes me 
about fifteen or twenty minutes to wake him up, 
sir. I shake him; I actually lifted him out of his 
bunk and he was still sleeping on his feet one night" 
(R. 9~. 

The tent.where accused was found.was within accused's post (R. 16). 

No witness testified that accused was sleeping 'When found in 
the tent. The folloldng is from Pittaro•s testimony: 
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"Q. 	 ,'IJhat did Private Weidmann sa::r to you, or did 
he sa::r anything when you awakened him? 

"A. 	 He didn•t say anything sir" (R. 8). 
. .* * 	 * "Q. 	 At what time was.he,.found asleep? 

"A~ ·well, sir, he didn•t· answer the three o•clock 
check or three-thirty check, so it was between 
three-thirty-three and three-.fii'teen. Well, 
it was about, I guess, between three and three
thirty" (R. 11). 

There is evidence that accused had been engaged in .fatiguing 
physical labor "all da::r'' until about 5 p.m., on May 4, 1942 (R. 8, 9, 
14, 1_6-18). 	 . 

Accused did not testily or-make an unsworn statement. 

4. The evidence shows that accused was on guard · and posted 
as a sentinel as alleged in the Specii'icatiOn. VJhen .found by 
Pittaro, accused was sitting and partially reclining on a cot with 
his head on a pillow. No witness testified that accused was 
asleep. Questions addressed to Pittaro included assumptions that 
accused had been asleep but his answers, quoted above, ma::r not be 
construed to involve any such assumption or conclusion on the part 
o£ the 'Witness. Neither the questions nor the answers supply this 
hiatus in the evidence. The testimony to the effect that accused 
was probably physically tired, that he .failed to respond to telephone 
calls and that he was .found partially reclining on a bunk., indicates 
neglect of duty but does not justify an in.ference that he had been 
asleep. Although the tent where accused was found and the telephone 
instrwnent were in the same general locality there are no circumstances 
in evidence from which it can be in.ferred that a man sitting or re- · 
clining within the tent could normally have been expected to hear 
the telephone bell had he been fully awake. The circumstances 
proved are too uncertain in probative ef.fect to furnish a foundation 
o.f substantial evidence for a finding that accused was asleep {CM 
195562, stover, CM 220086., Wright). 
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5. For the reasons stated, the Board o! Review is of the opinion 
that the record o! trial is legally insufficient to support the f'indings 
and sentence. · 

~ Judgo Advocate, 

.!1~~ Judge Advocate. 

'1=1/ !J..,,t,_ , Judgo Advocate, 

• 
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In the Of'fice of The Judge Advocate General 
Washington, D. c. (JJ9) 
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U N I T E D S T ,A. T E S 	 ) 24TH INFANTRY DIVISION 
) 

v. 	 ) Trial by G. c. M., convened at 
) Scho!ield Barracks, Territory 

First Lieutenant CL'YDE L. ) of Hawaii, Jtllle 17, 1942. Dis-
SPEED (0-373373), 19th ) , missal. 
Infantry. · ) 

' 

OPINION o! the BOARD OF REVIEVf 
HOOVER, SIMPSOO and LYNCH, Judge Advocates. 

-1. The record o! trial in the case o! the officer named above 
has been examined by the Board o! Review, and the Board submits this, 
its opinion, to '.I.be Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifi 
cationsa 

CHARGE Is Violation o.:f' the 85th. Article of War. 

Specification: In that First Lieutenant Clyde L. 
Speed., 19th Infantry, was, in the vicinity o! 
Ashley Station, Qahu, Territory o! Hawaii, on 
or about Jtllle l, 1942, fo\.Uld drunk while on 
duty as Assistant to the Regimental Supply Of'
f'icer, 19th.Infantry. 

CHARGE IIs Violation o! the 95th Article of war. 

S:pecification l: In that First Lieutenant Clyde L~ 
Speed, 19th Infantry, was, in vicinity o! Ashley 
Station, Qahu, Territory o! Hawaii, on or about 
J\.Ule l, 1942, drunk and disorderly while in uni
form. 

Specification 21 (Motion for finding o! not guilty sustained) 

Specification 31 (Motion for finding o! not guilty sustained) 
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CHARGE III1 Violation of the 96th Article of War. 

Speci.fication 1: In that First Lieutenant Clyde L. 
Speed, 19th Infantry, did., on the Kamehameha 
Highwey., Oaliu, Territory or Hawaii., between the 
Sea View Inn and Ashley Station., on or about 
June 1., 1942., wrongfully operate a United States 
Government i ton vehicle in a reckless manner 
and at an excessive speed. 

Speci.fication 2: In that. First Lieutenant Clyde L. 
Speed, 19th Infantry., did., on the Kamehameha 
Highwey., Oahu., Territory or Hawaii., between the 
Sea View· Inn and Ashley Station., on or about 

- June 1., 1942., wrongfully_ operate a United States 
Government i ton vehicle while drunk. 

He pleaded not guilty to the Charges and Speci.ficatioris. The court 
sustained a motion for findings of not guilty of Speci.fications 2 
and 3, Charge II. He was found guilty or Charge I and its Specifi 
cation., Charge III and its Specifications and the Specification., 
Charge II., and not guilty or Charge II but guilty or violation or 
Article or War 96. No evidence of previous convictions was intro
duced. He was sentenced to be dismissed the service. The revie"l'l'ing 
authority approved the sentence and forwarded the record or trial for 
action under.Article or War 48. 

J. The evidence shows that on June 1., 1942., accused was on duty 
as assistant to the 19th Infantry Regimental Supply Officer (R. ?), 
with the forward echelon of the 19th Infantry at Pupukea Heights., 
Oahu., Territory or Hawaii. He was charged with the responsibility 
or supervising construction work or the regiment in the field (R. 5) 
and of supervising the work of getting supplies (R. 6). As a part 
or his duties he made frequent trips to the 24th Infantry Division 

,headquarters at Schofield Barracks on the island to make arrange
::ments for supplies for field work and for consultation with the 
· division G-4 (R. 5). During the entire dey or June 1 he was on a 

duty .status (R. 6., 8, 10., 47). At shout 8 a.m., accused received 
permission fran the executive officer or his regiment to -report to 
Lieutenant Colonel James D. O'Brien, General Staff', 24th Infantry 
Division, at division headquarters with reference to some utility 
work at Pupukea Heights (R. 7). Lieutenant Colonel O'Brien testi.fied 
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that he did not recall that he sent £or accused or that accused re

ported to him on JWl8 l (R. 10), but accused was seen at division 

headquarters at about noon and also at about 2130 p.m. o£ that dBiV 

(R. 40). 

At approximately 4 p.m., while returning to his station, ac
companied by a canpanion identified only as Captain Barnwell (R. 22), 
accused was seen driving a Goverruoont ~ton n jeep" motor vehicle 
al.ong Kamehameha HighwSiY near the Haleiwa Airport at a high rate of 
speed (R. 11, 17), swerving from one side of the road to the other 
(R. 17). Private ~ A. Patterson, Headquarters and Military Police 
Company, 24th Infantry Division, a highwey- motorcycle patrolman, saw 
the speeding vehicle, gave chase on his ·motorcycle, and drove at a 
speed o£ about 85 miles per hour £or a distance 0£ about li miles . 
before he caught up with accused when the latter slowed down to turn 
a corner at Ashley Station Road. Patterson "clocked" the "jeep" at 
70 miles per hour (R. ll, 15). Accused stopped in response to 
Patterson•s instructions "approximately one hundred too~ hundred 
and fifty yards up Ashley station Road" (R. ·12). The accused was 
dressed in cotton khaki uni£orm and had on the insignia of his rank 
(R. 13, 20). During the time accused was·pursued the "jeep" swerved 
£ran one side 0£ the road to the other, went of£ the road three or 
£our times, and, as it turned the corner at Ashley station Road, spun 
almost completely around and nearly tipped over (R. 12). Shortly 
after accused was stopped, Captain Howard G. Sal.isbury, Headquarters 
and Military Police Canpacy-, 24th Infantry Division, 'Who had seen the 
"jeep" driving at a high rate o£ speed and had ordered Patterson to 
pursue and "clock" it (R. 12, 15), drove up on a motorcycle and in
quired o£ accused am. Captain Barnwell as to their organizations. 
It was his intention to take them back to their own organizations 
for further action (R. 17). Accused at first refused to state his 
organization, but, upon questioning, admitted that he belonged to 
the 19th Infantry (R. 18). Thereupon Captain Sal.isbury and Patterson 
drove accused and his companion in t~e "jeep11 toward a place where 
Captain Salisbury believed he would £ind an echelon 0£ the 19th 
Infantry, leaving the motorcycles parked alongside the highwBiV. · 
.After they had gone a short distance they were infonned by a sen

. t:µiel that accused•s organization was in the opposite direction, 
and they turned back. 'When they reached the place where the motor
cycles were parked Patterson observed that he had left his rifle in 
the scabbard o£ his motorcycle and stopped the njeep" and went for 
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the rifle. While he was awey, accused, who apparently shared the 

front seat with the driver, took the key from the "jeep" and refused 

to give it back to Patterson (R. 18). Captain Barnwell became pro

fane and violent and "difficult to physical. ly control" (R. 19). 


At about this point Second Lieutenant Lester A. Wooster, 93rd 

Coast Artillery (AA), Staff Sergeant Emil J. Rizzolla, Battery A, 

98th Coast Artillery (AA), Sergeant Edward V. Feliz, Battery E, 93rd 

Coast Artillery (AA)., and .another enlisted man drove up in a second 

"jeep" (R. 18). With their assistance Captain Barnwell was re

strained and placed in the second "jeep" (R. 14). During a scuffle 

between Captain Barnwell and those who were attempting to restrain 

him, accused sat on the hood of the first njeep". Vilhen the scuffle 

was aver he refused to get off the hood. The otoor· officers and men 

then pulled him from the hood and at this time accused became pro

fane in his language and violent in his actions (R. 18). He insisted 

on getting into the car with Captain Barnwell (R. 14) and was dif

ficult to handle. As a means of controlling him accused's hands were 

tied behind his back Vii.th a belt (R. 14, 18) and he was forced into 

the back seat of the "jeep" he had been driving. Accused was then 

driven toward Schofield Barracks (R. 18), Rizzolla driving 'While ac

cused sprawled in the back seat "more in a lying position than a 

sitting position" (R. 21) with his feet between the front seats near 


· the auxiliary gear shift. Feliz sat on the back o£ the car with his 
feet on the back seat (R. 2.3). Patterson preceded them on his motor
cycle and escorted them toward Schofield Barracks (R. 18). 

The events on the Ashley Station Road occupied "between a half 
hour and forty-five minutes" (R. 14). Captain Salisbury, Lieutenant 
Wooster, Patterson., Rizzolla and Feliz each testified that in his 
opinion accused was 11drunk11 (R. 13, 18.,. 19, 20., 26). Captain Salisbury 
testified, .also., that accused did not appear to have full control ·or 
his faculties and cal.led nme, and to the best o£ my kn01Yledge sane 
ot the otoor men there, a few namas", - "such as, •God damn son-o£-a 
bitch,• and the general run of names used by a man who is inebriated" 
(R. 18). Lieutenant i'looster testified that accused• s "eyes were 

blood-shot, he talked incoherently, and he was unsteady on his feet" 

(R. 19). Patterson testified t~t accused "was staggering" and used 

"profanitytt and "vulgar words" none of which witness could remember 

(R. 13, l4). . Feliz testi!'ied that 'ffllen accused "got off the jeep 

he staggered a lit-Ue, and when I helped him into the jeep I smelled 

liquor on his breath" (R. 26). 
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On the wa:y to Schofield Barracks accused kicked and disengaged 
the auxiliary gear shift of the car on two occasions (R. 22). Rizzolla, 
the driver, thereafter kept his hand on the shift (R. 21). As they 
proceeded Rizzolla turned out into the road to avoid hitting a civ
ilian car but at that moment accused again kicked the gear shift, 
striking Rizzolla and disengaging the shift (R. 21). As a result, 
because of lack of traction (R. 22, 24, 27), the "jeep" ran into a 
boy on a bicycle (R. 22), causing minor injuries to him and damage to 
the bicycle (R. 31). The party thereafter proceeded to the office of 
the provost marshal at Schofield Barracks (R. 14., 23). 

Upon arriving at the provost marshal 1s office at about 5 p.m., 
accused was sent by the officer in charge to the North Sector General 
Hospital, Oahu, for a sobriety test (R. 32, 33). Captain Max s. 
Thanas, Medical Corps, hospital officer of the dey at the tine accused 
was a.qmitted., testified that, upon his arrival., accused was 

11tmder the influence of alcohol. He was very talka
tive, but wasn't pugnacious or anything like that. 
His gait was staggering, and he wasn•t able to use 
his full mental powers of ability because of the al
coholic conl.ition he was in" (R. 34). 

In witness' opinion accused was not capable of canpetent operation of 
a motor vehicle (R. 35). A sobriety test was given accused at about 
5a30 p.m. A chemical analysis of his blood disclosed that accused 
then had 3.o milligrams of alochol per cubic centimeter of blood 
(R. 36). A report of the sobriety examination made at the t:iJoo of 
the examination by Captain· Than.as was admitted in evidence (R. 34; 
Ex. B). It recited., among other things, that the "shirt tail" of 
accused was out, that he 1'/aS talkative, that his breath was alcoholic., 
that his gait was unsteady, that he was drunk, that he was not capable 
of operating a motor vehicle in a manner that a prudent, cautious 
person possessing his normal faculties would operate one, that he 
was not capable of performing military duty, that the odor of liquor 
was sufficient to make him a bad example before other men and that 
the .final diagnosis was acute alcoholism. Major Kenneth R. Nelson, 
Medical Corps, chie.f of the laboratory service of the North Sector 
General Hospital., testified, as an expert, that when 11 an individual 
is clinically examined" and 
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-i,has more than 1.5 milligrams of alcohol per cubic 
centimeter in his blood, he 'Will have the clinical 
sympta:n.s and signs of drunkenness *I:"* and as levels 
of 2.5, J.O, J.5 and 4.0 are reached, these symptoms 
beccmie stronger and stronger and more evident", 

\ 

and further, that an individual 'With a blood alcohol content of J.O 
milligrams per cubic centimeter -of blood would be drunk ,;ind would 
not be able to operate an autombile normally (R. 38). 

Accused did not testify or make an unsworn statement. 

Lieutenant Colonel R~-mond W. Odor, 19th Infantry., former bat
talion commander of accused, testified he had observed accused and 
considered him "outstanding., and I would say without reservation that 
he is the most efficient lieutenant of his rank in the 19th Infantryn. 
Colonel Max "IT. Sullivan, Chief of Staff of the 24th Infantry Division., 
a former regimental commander of accused, testified that he considered 
accused 11 a superior officer, and in the upper third" and that accused 
had done particularly good work as construction engineer in the build
ing of machine gun nests (R. 45). 

4. The evidence establishes that during the afternoon of June 11 
1942., on the Kamehameha Highvray, in the vicinity of Ashley Station, 
Oahu, Territory of Hawaii, accused was found drunk while in a duty 
status as assistant to the regiloontal supply officer, 19th Infantry. 
Although he was not exercising command of troops at that time, his 
presence on the highway was incidental to the performance of his 
duties as assistant supply officer of his regiment. l'lltlle drunk he 
operated on the highway described a United States Gover,mnent i-ton 
motor vehicle in a reckless manner and at an excessive speed. He 
drove at a speed of approximately 70 miles per hour, swerving f'ran 
one side of the road to the ot~r, endangering life and Governmegt 
property. Yilhen apprehended in the vicinity·of Ashley Station he 
was in uniform. The military police attempted to bring him back 
peaceably to his organization but he became profane and abusive in 
his language toward them, resisted them and was so disorderly that 
he had to be restrained by strapping his hands behind his back. On 
the way to Schofield Barracks accused interfered with the operation 
of the vehicle in which he was being driven in such manner as to cause 
it to run into a civilian on a bicycle. Officers and enlisted men who 
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observed accused were ot the opinion that.he was drunk am that he 
evidenced the characteristics o£ a drunken man. The clinical exam
ination of his blood clear~ confirmed these opinions. 

There can be no reasonable doubt that at the place and time al
leged accused was found drunk on duty as assistant to the regimental 
supp~ officer, as alleged in the Specification, Charge I, in vio
latio~ of Article o£ War 85. Also, at the places and time alleged, 
accused was drunk and disorder~ llhile in uniform, as alleged in 
Specification 1, Charge II, and wrongf'ully operated a United States 
Government ~ton vehicle in a reckless manner and at an excessive 
speed and lrhile drunk,· as alle~d in the Specti'ications, Charge III. 
His latter acts were Violative o£ Article of War 96. · 

5. War Department records show that accused is. 26 years o£ age. 
He attended Louisiana Polytechnic Institute for a period of three 
years but did not graduate. He served as an enlisted man-in the 
Regular Ar-iq fran October 281 l9J6, to March J, 19.39, being discharged 
as private, character excellent. He enlisted in the Regular Arm:/ 
Reserve on March 9, 19.39. He was appointed a second lieutenant, 
Infantry Reserve, on December 2J, 1938, was ordered into active mili
tary service on June 29, 1940, and was pranoted to first lieutenant 
on November 1, 1941. 

6. ill·members of the court and·the persOIU1el for the pros
ecuticn and defense joined in a recamnendation, attached to the record 
of trial, that the sentence be camnuted to .fon"eiture o£ $50 pay per 
month .for six months. The rec<;11l1Ilendation contains the following: 

. "Lieutenant Speed is a very superior young of
ficer of otherwise fine character. His militaey
record discloses that he is very efficient and even 
outstanding. In these times o:f di.re emergency there 
is a great need :for of:ficers of his caJ.iber in the 
service" (Ex. D). 

·The .follcndng reccmnendation is incorporated in the .action o£ 
the revielling &11,thority, 

"Since this o:f.f'icer has shown outstanding quali 
ties as a superior o:f.ficer in tactical missio~ and, 
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because his conduct has heretofore been exemplary, 
I recommend .that clemency be extended by commutation 
to a sentence or less serious import. I, therefore, 
concur in the recanmendation 0£ clemency submitted by 
the court.• 

7. The court was legally constituted. No errors injuriously 
affecting the substantial. rights of accused were committed during 
the trial. In the opinion of the Board or Review the record or 
trial. is legally sufficient to support the findings o:t guilty and 
the sentence and to 11'W:Tant confirmati·on of the sentence. Dis
missal is authorized upon conviction of violation of Articles of 
War 85 and 96. 

Judge Advocate•. 

Judge Advocate. 

Judge Advocate. 
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Y.'.A.R DEPARTMENT 
! Services of Supply 

In the Office of The Judge Advocate General~ 
Ylashington, D. C. 

SPJGH 
CM 223054 JUL 11 1942 

U N I T E D S T A T E S ) TllIRTY SIXTH INFANTRY DIVISIOI~ 
) 

Trial by G.c.u:., convened at 
v. / ~ Camp Blanding, Florida, May 22, 

Private LEONARD A. LAJ."\fGANKI ) 1942. Dishonorable discharge 
(37092104), Headquarters ) and confinement for four (4) 
a.nd Military Police Company, ) years. Federal Correctional 
36th Infantry Division. ) Institution, Englewood, Colo

) rado. 

·HOLDING by the BOARD OF REVIEW 
HILL, CRESSON and LIPSCOMB, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. Accused was found guilty of absence without leave for six 
days in violation of Article of War 61; applying to his own use and 
benefit a truck value t752.50, and misappropriating to his own use a 
pistol value t26.42, both property of the United States furnished and 
intended for the military service and both in violation of Article of 
War 94; and assault and battery upon a civilian and 1,vrongfully t:i.reaten
ing a civilian, both in violation of the 96th .Article of r:ar. He 'W'B.S 

sentenced to dishonorable discharge, forfeiture of all pay and allow
&.nces due or to become due and confinement at hard labor for four 
years. The revievring authority approved the sentence, designated the 
Federal Correctional Institution, Englei:rood, Colorado, as the place 
of confinement, a~d ,forwarded the record of trial for action under 
Article of war.soi. 

3. Confinement in a Federal correctional institution is not 
authorized. Paragraph 90 _£, Manual for Courts-Eartial, provides: 

"Subject to lNCh instructions as may be issued from 

time to time by° the 'l'[ar Department, the United States 

Disciplinary Barracks at Fort Leavenworth, Kans., or one 

of its branches, or a military post, station or camp, will 
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be designated us the place of confinement in cases 
vrhere a penitentiary is not designated." 

War Departrr,ent letter dated February 26, 1941 (AG 253 (2-6-4l)E), 
subject, "Instructions to reviewing authorities rega.rdinG the 
designation of institutions for military prisoners to be'confined 
in a Federal penal or correctional institution", authorizes confine
ment in a correctional institution only when confinement in a peni
tentiary is authorized by law (CM 220093, Unckel). Penitentiary 
confinement is not authorized by Article of Har 42 for e:ny of the 
offenses of which accused was found guilty in this case. 

4. For the reasons stated the Board of Review holds the record 
of trial legally sufficient to support only so much of the sentence 
as involves dishonorable discharge, forfeiture of all pay and allow
,ences due or to become due, and confinement at hard labor for four 
years in a place other than a penitentiary, Federal correctional in
stitution or reformatory. 

6i?.:r. 
~Jud~e Advocate. 
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Services of Supply 

(349)In the Office of The Judge Advocate General 
'\lashington, D. C. 

SPJGH 
CM 22.3134 SEP 11 1H4?. 

U N I T E D S T A T E S 	 ) NINTH CORPS A..TIBA 
) 

v. 	 ) Trial by G.C.M., convened at 
) Fort Huachuca, .Arizona, Nay 

Private First Class OSCAR ) 11 and 25, 1942. Dea.th. 
B. DUDLEY (38038998), ) 

Company A, 25th Infantry. ) 


OPINION of the BOARD OF REVI1'Vf 

HILL, CRESSOl'f and LIPSCOlJB, Judge Advocates. 


1. The record of trial in the case of the soldier named above 
ha.s been examined by the Board of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2•. The accused was tried upon the foll~wing Charge and Specifi 
cation: 

CHARGE a Violation of the 92nd .Article of War. 

Specification, In that Private Oscar B. Dudley, Company 
11A11 , 25th Infantry, did, at the Civic Building, 
Helena, llontana., on or a.bout 1iarch 11, 1942, with 
malice aforethought, willfully· deliberately, 
feloniously, unlawfully, and with premeditation 

11A11kill one Private Earlie Bables, Company , 25th 
Infantry, a human being, by shooting him with a 
rifle. 

The accused pleaded not guilty to, and was found guilty of the Charge and. 
its Specification. He was sentenced to be hanged by the neck until dead. 
The ~eviewing authority approved the sentence and forwarded the record of 
trial for action under the 48th .Article of War. 

3. On March 10, 1942, Company A, 25th Infantry, was quartered in. 
the Civic Center, a three-story building in Helena, Montana. In the 
basement there was a boiler room w:lth stairs leading to a platform a 
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half-floor above. On the 1 latform were two doors, one leadi!1£; into a 

garage used as a supply ro·om, a.>1.d the second from vrhich stairs led up 

into the kitchen (R. 6; :i!":x. A). 


At about 11:30 p.m. on that night, in the boiler room, the ac

cused, Private Bables (the deceased), Serceant Jennings, Private Ll.ttle, 

and a few others were engaged in a game of craps (R. 22, 34). On the 

platform Sergeant l~cBeth and Corporal Briggs vrere playing cards (R. 12). 


Private Bables was run-.1ing the crap game and with dice which 
belonged to him. Neither the accused nor Bables were winning. After he 
had lost in the game, the accused asked for a shot. Eables gave accused 
a shot, vrhich accused lost. Accused, upon his request of Bables, was 
again given a shot, for which Sergeant Jennings gave him a quarter, which 
accused ran up to a dollar and then lost. Upon the third request of ac

, cused, Bables gave accused a shot, ,·.ti.ich he los-1;. .men accused again 
asked for a shot, Bables said that he was not able to give one becaw;t" he 
himself was a loser in the game, accused picked up the dice off i::he table. 
Bables asked accused to put the dice down and let t."'le game go on.. Accused 
then faced Bables and asked if Bables was goinc; to give him another shot. 
Bables replied 11 I am not able to now, let me get hold of some money and 
both of us will have some 11 • Accused then put the dice on the table, ran 
up the steps to the platform and went upstairs. Accused did not act angry 
when he went upstairs (R. 13, 22, 23, 33-35, 52). 

Upon the sut;[;estion o~ Sergeant Jennings and Private Little that 
he go upstairs and see what was wrong with accused, Bables, in about five 
minutes, went upstairs. Bables soon came down again and said that he met 
and talked vrith accused up in the latrine, and that accused ,•.ras fixin,; to 
go to bed (R. 35). Accused came down about ten minutes after he had gone 
upstairs (R. 49). Bables then left the game a.nd went back of the boilers. 
Yihen he returned, the accused asked him if b.is feelings were hurt about 
the dice. Bables said "No". ll.ccused asked the question aGain and received 
the swne response. lsnen Ba.oles asked accused what was wrong vrith him, the 
accused said 11 Goddam it, llUne are", and then went up the steps and through 
the doorway. At the su,;::;ee tion of Sergeant Jennings, Bables went up the 
stairs to talk vrith accused. The accused, at the door, said to Bables, vrho 
was standing o:n. the top step, "Bables, I feel mistreated". Bables replied 
11 I don't want you to feel that vra.y, I want to apologize'". .Accused then 
said, 11 If I did things right, I would get my M-1 rii_'le and blovr your God
damn brains out". Dables replied, 11 I apologize with you, Dudley, I don't 
vrant you to feel that way". The accused did not have a rifle in his hands 
a.t that time. Bables said to accused "come on and let us grunble", and if 
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there was anything v.Ton:...; "let us go home and go to bed 11 • Accused and 
Ba.bles then conunenced talking and laughing together and the argument was 
over. The three men who testified to the happenings up to this point 
then ceased observing the accused and Be.bles (R. 13-14, 23, 35-37, 49). 

A fevr minutes thereafter Corporal Brig;s, on the platform, and 
Sergeant Jennings and Pri~ate Little, in the boiler room, heard a shot 
fired (R. 14, 20, 37). Corporal Brig6s saw smoke coming from a rifle in 
the hands of the accused y;ho v.ras standillf. in the open doorway at the foot 
of the stairs from the kitchen (R. 14). Bables was then standini; on the 
steps a.bout four feet from the acqused (n. 16-18). The bullet ricochetted 
on the concrete floor under Briggs' foot and hit his foot (R. 14, 56). He 
looked at his foot, looked up again and saw accused pull off the second 
load. On the second shot accused had the rifle along his hips pointing at 
Bables. Briggs did not talce time to look to see if Bables fell, but heard 
three shots fired (R. 14, 15). Sergeant Jennings heard one shot fired, 
looked up and heard t-1ro more shots fired right together. lie could see a 
portion of the gun but could not see the rest of it because the door vras 
facing .the other way (R. 37). Private Little heard three shots fired but 
did not then see the accused. After the three shots, Little saw Bables 
£all down the steps and saw the accused move across by the supply room in 
the basement, carrying a rifle at the present (R. 23-24). 

At about 1:30 a.m., :t.1arch 11, 1942, First Lieutenant Robert D. 
Mervynne, hledical.Corps, 25th Infantry, in Helena, ?Jontane., went downstairs 
and found two men in a room used as a dispensary. Corporal Drig~s vras 
complaining of a wound in his foot. Private Eables vras lying on the floor 
seriously hurt with a badly shattered elbow o.nd a wound in the abdomen. 
·Bables seemed to be in shock:. with a rapid webk pulse, ancl. spit up blood. 
Lieutenant llarvynne gave Bables one-eighth grain of morphine to r elievo 
the pain, placed him on a litter and called the Veterans Hospital for en 
ambulance (R. 19-20). 

During the night of 1Ia.rch 10, 1942, between the hours of 11 and 
12 p.m., Ste.ff Sergeant Randolph W. Jones, First Battalion Headquarters, 
25th Infantry, on duty as corporo.l of the g,uard and sitting inside the 
front door of the Civic Center, heard a sound as if three GI cans nit the 
cement floor. Ile vrent to the kitchen to investi.sate but found no one, 
went upstairs to get his flashlir;llt and then d ownstnirs. As he vrent out 
.the front door he heard a. sentry tallin.; someone to halt. Re sa,v the a.c
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cused running. i'fuen accused slipped on the ice Jones ran over, caught 
,him by the belt and brought him back inside. i'Jhen Jones asked accused 
ii' he did the shooting, the accused replieG. -Yes". Accused added "I 
didn't go to kill the man, I just ~ranted to scare him, that is all". 
Sergeant Jones picked up an 11-l rifle with no sling, among the old fire 
trucks in the basement, when it was pointed out to him by another soldier. 
He took the rifle upstairs, opened the bolt, and found five rounds of run
muni tioi.'l - one in the chamber and four in the clip. He gave the rifle 
and WllllD.lilition to Captain McGuire (R. 26-29). 

Captain Raymond c. :McGuire, 25th Infantry, was awakened about 
12:30 a.m., March 11, 1942, and told that two men were injured. He went 
down to. the dispensary v;hore he saw Ll.eutenant I.Ia.rvynne attending Private 
Bables. He called for a weapon carrier in vrhich Bables and Corporal Briggs 
were tclcen to the hospital. Captain McGuire found one cartridge case in 
the room where the shooting occurred, just outside of the door to the stair 
wa:y leading from the door on the plat.form of the boiler room up into the 
kitchen. A man found tvro more cartridge cases on the platform of the , 
boiler room and handed them to Captain McGuire. He identified the gun with · 
the sling missing, serial number 132501, and five rounds given him by the 
corporal of 'the guard on the ni.'.:;ht of the shootin,;. The rifle was received 
in e ,1.dence as Exhibit B (R. 7-b). The company records showed that the 
rifle was assigned to Sergeant McBeth. Each man in the company kept his 
own rifle. .Ammunition vras issued only to platoon leaders and any not used 
returned to the supply room (R. 31). 

-Lieutenant Mervynne next saw Bables when he, with the coroner, 

performed an autopsy on the body on the morning of March 12. They found 

two bullet wounds, one in the abdomen and the other which shattered his 

right elbow and 11creased11 his chest. Both those wounds could have caused 

severe shook and could have caused his death (R. 20-21). , 


There were introduced in evidence, with an affirmative statement 
of •No objection" by the defense, three papers: (1) a transcript of hos
pitalization at the Veterans Hospital, Fort Harrison, l!ontana., showing the 
a.dlnission of Earl Bables on March 11, 1942, and his death at 2:50 a..m., 
March 11, 1942; (2) a letter from the manager of that facility to the 
comril8.n.ding officer, Company A, 1st Batta.lion, 25th Infantry, stating the 
admission of Priva.te Earl Bables (38038073), at 1:30 a.m., :March 11, 1942, 
and his death at 2:50 a..m., March 11, 1942; and (3) a Standard Certificate 
of Dea.th of the State of Montana, signed by F. W. Scott, M.D. CMO, VAP, 
Ft. Harrison, Montana, stating the death of Earl Ba.bles at 2:50 a.m., March 
11, 1942, from gunshot wound, chest, right elbow and abdomen (R. 21; Ex• D). 

On.March 11, 1942, after the shootin;, Sergeant John R. Ranson, 
supply sergeant, Company A, 25th Infantry, inventoried by direction of hie 
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company commander the barracks bags of accused and found six rounds of 
.so caliber ammunition in the very bottom of one bag. Re then checked 
the ammunition for which he was accountable as supply s ergeant and it 
checked to a shell. Neither the six rounds in the bag nor the eight , 
rounds in the clip were on his accounts. He stated ~hat his records 
showed that rifle, serial number 132501, was assigned to Sergeant McBeth. 
In Company A each man kept his own rifle, and_anmunitionwas issued only 
to platoon leaders and returned to the supply room when they came in (R. 
30-32). 

4. For the defense, the a coused testified that his relations with 

Bables were friendly and he had no reason to become angry enough to kill 

Bables •· .Accused had been in town that night, drank: a little beer and a 

little whiskey, returned to the company at,about 10130 p.m.,· and went 

into a dice game. At'ter he had lost his money, he asked·Bables to give 

him a shot. Bables did so and the accused lost.. When he asked Bables 

for another shot, Bables said no. ~cused tried to get a shot from any

body but failed. He again tried to get a shot from Bables, but did not.' 

Re then got to talking and arguing with Bables about a shot but did not 

remember exactly what he said. After the arguip.ent, accused and Bables . 

went up the stairs to the platform. Accused did not gQ a:IJ.Y further than 

the platform, did not go up into the kitchen, or upon the first floor ~t 

all. Ba.bles left the platform. .Accused stuck in his pocket a letter 

which he was· reading, went back down stairs and into another dice game. 

AIJ they did not have much over there, accused c8Jll8 back to Bables' game 

and tried to get another shot on the dice. ~en accused asked Bables for 

a. shot, Be.bles said that he did not have any money and that the accused 
was trying to get some money from him. Aocused then 'started talk~ng •uke . 
the :t'irst time". Accused went upstairs and on to the same platform. as 
before. After Bables came up on· the platform, accused went through the 
doorway and found a rifle, which he had not seen before, sitting in the 
ool"ner of the door. He picked it up, turned around and was going to ask. 
Bables ii' it was his rifle. Accused was ·going to push the bolt handle 
back on it and look in the chamber of the I"ii'le. The rifle then went oft . 
accidentally. He had his hand in there somewhere and guesses he must have 
hRd it on the trigger. "I just turned around and loosed this ha.nd,,l~ke 
that, (indicating), and then the gun went off, and I got afraid, and the 
gun :f'ired, and the hull came out and struck me in the fa:ce, like that" 

· (R• 39-43 ). 

Upon cross-exariiination and upon e ~amina.tion by the court accused 
denied'that,he went upstairs above.the platform when he first left. the . 
crap game; denied that he said anything to Bables about 11fee1ingsn or that 
he said ~Goddam it, mine a.re•, but remembered only that he asked Bables · i£ 
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he had gotten hold of any moneyJ denied that he said anything about blow
ing Bables' brains out; denied that he stood i:::i. the doorway with the gun 
pointing at Ba.bles; denied that he was angry vrith or mad at Bables; and 
denied that he put aey ammunition in his laundry bag. 

yvith 	respect to find, the gun, accused stated: 

"The gun YlaS sitting in the doorway, when I started 

through, end he sa.id something to me, that is how I oel:1\3 

to find the rifle, and he drew my attention, and I picked 

the gun up and turned around." 


Ile could not explain the three empty cases. He did not knm,r how me.ny times 
the rifle went off, but said that he must still have had it when it ,·1ent 
off the second and third times. He never had a rifle issued to him, had 
ver-J little training with the hl-1 rii'le, but had used. a rifle on guard (n. 
44-48)~ 

1ihen recalled as a witness for the defense, Corporal Briggs 
stated that he did testify that he had heard accused threaten the life of 
Bables. lie denied that he had stated on an investiGation that when ac
cused was standing on the platform and Ilables on the steps leading up 
frox:i the boilers that "they w-ore talking and laugiing together, so I 
didn't pay any attention to them" (R. 32-33). 

Upon introduction by the defense, but without identification, e.n 
unsigned sta:bement "Sum:.:,ary of Evidence of Corporal Willie Briggs" which 
contained the statement denied above by Corporal Brig~s, vras received in 
evidence (Def. Elt• DJ R. 33-).

•'11 • 

5. 'l:he court took judicial knowledge of the fact that the M·l rifle 
has a safety bolt in it, which requires that the trigc;er be p\llled for 
each separate shot· (R. 60) · 

6. 	 11Mi.1rder is the unlav:ful killinf; of a human being v;ith 
malice 	aforethought. * * *• 


* * * 

uMalice aforethough.3 . - I.lalice does not necesso.rily mean 

hatred or persoml ill-will toward the person killed, nor an 
actual intent.tQtake his life, or even to te.ke anyone's life. 
The us~. of tlie word •aforethought' does not mean that the · 
mali~e-'inust exist for any particular time before com.r:dssion 
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of the act, or that the intention to kill must have pre
viously existed. It is sufficient that it exist at the 
time the act is committed. 

"Ma.lice a.forethought may e xi.st 'V"hen the act is unpre
meditated. It may mean any one or more of the following 
states of mind preceding or coexisting with the act or 
omission by which death is caused: .An intention to cause 
the dee.th of, or grievous bodily harm to, any person, 
whether such person is the person actually ldlled or not 
(except when death is inflicted in the heat of a sudden 
passion, caused by adequate provocation); knowledge that 
the act which ca.uses d~a.th will probably cause the death 
of, or grievous bodily harm to, any·person, whether such 
person is the person actually killed or not, although such 
knowledge is accompanied by indifference whether death or 
grievous bo~ly harm is caused or not or by a. wish that it 
may .not be caused; intent to commit any felony.***•" 
(M.C.M., 1928, par. 148 !,•) 

"Malice is presumed from the use of a deadly weapon." 

(M.C.M., 1928, par. 112 !,•) 


7. The evidence is undis.puted that three shots were fired from a. 
rifle. Corporal Briggs saw smoke coming from the rifle in the hands of 
accused standing in the open doorway after the ·first shot which ricochetted 
and hit his foot.. Briggs saw accused pull off the second load with the 
rifle a.long the hips of accused, pointing at Bables. No witness testified 
that he se.vr the third shot fired, but Sergeant Jennings heard three shots, 
the last two right together, and Corporal Briggs and Little both heard 
three shots. .Accused admitted that he must have still had the rifle when 
it went off the second and third times. After the three shots, Little saw 
Bables fall down the steps and saw the accused move a.cross by the supply 
room in the baa.ement, carrying a rifle at the present. 

Bables died in the hospital at 2150 a.m. within approximately 
t'flo hours after the shooting, from gunshot wound of chest, right elbow, 
and abdomen. The autopsy showed wounds from two bullets, of which one 
passed through the chest and shattered the right elbow and the other 
passed throui;h the abdomen. Bo-tlt of these wounds could have caused his 
death. 

The record affords no satisfactory basis for a reason why the 
accused shot Be.oles. The accused as well as Ba.bles had lost money in a. 

- 7 



(.356) 


crap game which Bables ran. Bables allowed accused several free shots 
in the game after accused.had lost his money, but finally told accused 
that he· was not able to give him another shot. After arguing with 
Bables, accused went upstairs, but, as he stated, not beyond the plat

. form. · .&.t tile suggestion of the others in the game, Bables went upstairs 
to see what-was wrong with accused. After Bables caJ!le back to the game; 
accused came down and entered another dice game. Accused twice asked 
Bables.if his feelings were hurt, to which Bables replied in the negative. 
lib.en Bables asked.what was wrong with him the accused replied that his 
feelings were hurt. Accused, st~ding at the door, said to Bables, who 
was on the stairs, that he felt mistreated. Bables stated that he did 

. not W8.lit accused .to £eel that way and that he wanted to apologize. Ac

cused ,then said •u I did things right, I would get my M-1 rifle end 


, :.· blow 'yo\U". Goddamn brains out". Bables again stated that he did not want 

' · · ~cused to feel that way and wanted to apologize. Accused and Bables then 

commenced talking and laughing together and the argument was over•.Soon 
the three shots were fired and Bables fell down the stairs_. 

' fn'the opinion of the Board of Review·, the evidence is clear 
that accused suddenly and unexpectedly attacked Bables without any ade
quate proyocation and without any necessity of self defense. There is 
nothing to disprove the statement of accused that he found the rifle in 
the.doorway, except the statement of Corporal Briggs that he did not see 
a rifle in the doorway when he came downstairs about two hours before the 
shooting. The accused testified that the rifle went off accidentally vlhen 
he picked it up and turned to ask Bables if it was his rifle. He had, hov1

. ever, stated to the ·corporal of the guard whan he was apprehended shortly 
after the shooting, that he did the shooting but 11 I didn't go to kill the 
man, I just wanted to scare him, that is all". A considerable period o:f' 
time elapsed between the time when accused left the crap game end the 
_shooting. · 

. . The record establishes,in the opinion of the Board of Review, 
beyond &Ili'f reasoDAble doubt that the homicide v,as coIIIIllitted by accused 
with :n:alice a.forethought, willfully, deliberately, unlawfu.lly, and with 
premeditation as alleged. Such an act constitutes murder in violation 
of Article of War 92. 

8. The age of. accused stated on the charge sheet.as 26 was corrected 
to read.23. He was inducted at Henderson, Texas, on February 20, 1941. 

9. The court •was legally oonsti tuted. No errors injuriously af
fecting the substantial rights of the· accused were committed during the 
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trial. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support the findings and sentence. The.death 
penalty is authorized upon conviction ot .violation ot' .Article of War 92. 

'/:::::::2. -~ ~J . . Judge Advocate•.-----·--- 

bL~c.fkob.~. Judge Advocate. 

~f Judge ,Advocate. 
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War Department, J.A..G. O., NCJJ .. 2 1942 - To the Secretary of war. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Private First Class Oscar B. Dudley '(38038998), Company A, 25th Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings end sentence and 
to warrant confirmation of the sentence. The accused murdered a member 
of his o~n company by deliberately firing three shots from an M-l rifle, 
of which tvro entered the body of the victim and caused his death a.bout 
two hours later. The accused end,the victim had lost money in a game of 
craps which the victim had run. The accused expressed his displeasure 
because the victim would not afford him more shots, and left the game. 
The accused later returned, said that. he· felt that he .'had been mis
treated and if he did the right thing would get his M-l rifle and blow 
out the brains of the victim. After the victim stated that he did not 
want accusec. to feel that way and wanted to apologize, the two commenced 
talking and laughing together and the argument was over. The accused 
turned, picked up from behind a doorway an M-l rifle which had been 
assigned to another member of the company, and fired the three shots, 
of which the last two took effect in the victim about four feet away. 
Although accused testified at the trial that the gun went off acci
dentally, when apprehended shortly after the shooting he had stated 
that he did not go to kill the victim but just wanted to sea.re him. 
The record discloses no basis for the shooting othe( than a possible 

.fancied 	grievance because the victim declined to continue to grant to 
accused free shots in the crap game. There is no suggestion of e:n.y 
unfair practice in the game. In my opinion, there are no mitigating 
or extenuating circumstances. I reconmend that the sentence be con
firmed and carried into execution. 

3. Inclosed herewith a.re the draft of a letter, for your signature, 
transmitting the record to the President for his action, and a form of 
Executive action carrying into effect the recommendation made above.· 

:Myron C. Cramer, 
Liajor General, 

3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft.ltr.for sig. 

Sec.of War. 
Incl.3-Form of .:,xecutive action. 
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WAR DEPARTMENT 
Services of Supply (3S9) 

In the Office of' The Judge .Advocate General 
Washington, D. c. 

SPJGH 
CM 223160 


JUl 28 1942 · 


. UN IT ED s·T ATES ) SECOND CORPS AREA. 
) 

Trial by G,C.M., convened at 
.. v. . ./ ~ Fort Jay, N,w York.,:, .May ':{1, 

Pr1vate JERRY F. LIBONATI ) 1942. Dishonorable· discharge 
(32171S62), Company A, ) (suspended) and confinement . 
Supply Battalion, 1st ) tor two and one-half (~) . 
.Armored Division. J years. Disciplinary Barracks. 

OPINION ot the BO.ARD OF REVIEW 
HILL, CRESSON and LIPSCOMB, Judge Advocates. 

1. The record of trial in the case of the soldier named above 

having been examined in the Office of The Judge Advocate General and 

there found legally insufficient to support the findings and sentence 

in part, has been,examined 'b7 the Board ot Review, and the Board au'b

mita this, its opinion, to The Judge Advocate General, 


2, The aoouaed was tried on the tallowing Charge and Speo11'1ca
tion · 

CHARClEa Violation,of the S8th .Article ot War,. 
Speci!'ioationa In that Private Jerry J', .. :t.i'bonati, . Com• , 


.P&n1 A, Supply Battalion, lit Armored Divi1ion, 

did at Fort Knox, Kentuoq on or about ltaroh 101

1942 desert the aervioe of the United States and 

did remain absent in de11rtion until ht surrendered 

himaelt at Fort J17; New York, on or &'bout April

9, .1942•. 


The accustd pleaded not guilty to the Specification and Charp1 'bu.t 
· guilty to absence without leave in violation ot .Artiolt of nu 61, 

He was found guilty u ohar&ed, 1enteno1d to 'be diahonora'bl.1 di1oh&:pd
the 1ervio1, to forfeit all pay and &llowano11 due or to become dut, 
and to be confined at hard labor tor two and one-halt year,, flit rt• 
vieldng authority approved the 1enteno1, ordered ita execution 'bu.t 
suspended the dishonorable discharge, and deaigna.ted the United States 
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Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of 
confinement •. The result of the trial was published in General Court
Martial Order No. 209, Headquarters Second Corps Area, July?, 1942. 

3. The prosecution introduced in evidence an extract copy of 
the morning report of Company A, Supply Battalion, 1st Armored Division, 
Fort Knox, Kentucky~ ,showing an entry from duty to absence without 
leave as to accused on March 10, 1942 (R. 8; Ex~ 1). It was stipulated 
that accused surrendered at Fort _Jay, New York, on April 9, 1942, in 
unii'orm (R~ 8). No other evidence was presented by the prosecution. 

4. Accused, through his counsel, made an unsworn statement that 
he was inducted into the service on August 25, 1941, and stationed at 
Fort Knox, Kentucky. From September 30, 1941, to April 9, 1942, the 
date he surrendered at Fort Jay, New York, he received absolutely no 
pay, had no credit at the Post Exchange, was dependent on the gener
osity of men in his outfit for such necessities as soap;. razor blades, 
cream, and other ordinary needs of a soldier. During that period he 
ma.de at least six attempts to get hls pay through proper channels, 
going to the company·clerk and the first sergeant for assistance. His 
parents were not wealthy but had sent him $2 on each of three occasions. 
He attended no movies, spent nothing at any bar, and never took so much 
as a glass of beer. After the first of the year he again wrote home 
£or money but his parents were unable to send him any. This condition 
kept.him from being a neat soldier and on March 10, 1942, he went "over 
the hill" and hitch-hiked his way to his home in New York City to learn 
why his father could not give him any more money. After spending some 
time at his home he turned himself in at Fort Jay, New York, in uniform. 
He never intended to desert the service of the United States (R. 8-10). 

Captain Nelson A. Voorhees, Personnel Adjutant, Fort Jay; 
New York, testified that the service record of accused showed that 
accused was last paid on September 30, 1941, and was entitled after 
that date to receive at least one-third of his pay (R. 10-13). 

5. The only matter requiring consideration is the question of 
law whether the evidence is legally sufficient to support the findings 
of ~lty of desertion. 

· Desertion is absence without leave from the service with in
tent not to return•. It is well settled that mere absence without 
leave is not satisfactory evidence of desertion unless it is much pro
longed. The Board of Review has expressed the opinion that in order 
to sustain a finding of guilty of desertion, there must_be shown, in 
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addition to the fact of absence without leave for a short period, some 
evidence tending to show a ~otive for desertion, or some other evidence 
from which a court might reasonably infer an intent on the part of 
accused not to return to the military service (CM 189658, Hawkins; 
195988, ~; 196187, ~; 196776, Maioloha; 198750, Knouff; 200601, 
Rowland). 

In CM 205916, Williams, accused, who left Fort McArthur, 
California, on September 6, 1936, and surrendered himself at Fort 
Hayes, Ohio, 2500 miles away, on September ·23, 1936, was found guilty 
of ·desertion by the court, the Board of Review saids 

"The only evidence introduced'by the pr.osecution 
shows that accused absented himself without leave from 
his organization and station at Fort McArthur, California, 
on September 6, 1936, and remained so absent without 
leave until he surrendered himself in uniform at Fort 
Hayes, Ohio. 

* * * * "In the absence of any other proof, it seems clear 
that, without regard to accused's explanation the foregoing 
evidence, showing merely an absence of seventeen days 
terminated by surrender in uniform at the military post 
nearest the accused's home, where he must have known he 
was in danger of apprehension, is in itself, insufficient 
to establish any intention to abandon entirely the mili 
tary service; 

* * * * "***The burden of proof to the contrary was upon 
.the prosecution, throughout and inasmuch as it has intro
duced no evidence inconsistent with the entire innocence 
of the ace.used of desertion, it is the opinion of the 
Board of Review that the evidence of record is legally in
sufficient to support the finding of guilty_of that offense". 

In the instant case the accused left his organization without 
funds and hitch-hiked 900 miles to his home in New York City, and sur-. 
rendered himself at Fort Jay after an absence of 30 days. His absence 
was not so prolonged, nor was the distance ~ravelled to his home so 
great as to afford a basis for a reasonable inference of an intent not 
to return to the military service. There is no evidence in the record 
which supports such an inference. The evidence on the contrary, indi
cates strongly an intent to return to his station. His statement 
that he surrendered in uniform is supported by a stipulation to that 
effect. · 
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6. For the reasons stated the Board of Review is of the opinion 
that the record of trial.is legally sufficient to support. only so 
much of the findings of guilty of the Charge and its Specification 
as involve findings that accused, at the place alleged, absented him
self without leave from his organization from March 10, 1942., to 
April 9, 1942., in violation of Article of War 61., and legally sufficient 
to support only so much of the .sentence as involves confinement at hard · 
labor for ninety days and forfeiture of sixty days• pay • 

...::;::) . . . 

~ .(-:="/~Judge Advocate. 

·£:-,L, A«;%;,..b4:0:4olt Judge Advocate~ 

(lt_. f!.~ Judge Advocate, 
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WAR DEPARTMENT 
Services o£ supply 

In the Office of The Judge Advocate General 
\'lashington, D. c. 

(363) 

SPJGK 
CM 223300 1942 

U N I T E D S T A T E S ) SIXTH CORPS AREA. 

v. 
) 
) 
) 

Trial by G. c. M., convened at 
Fort Sheridan., Illinois.,··· June 

Private VAHAK T. 1.iA.'l>{ASHIAN . ) 10, 1942~ Dishonorable dis
(16025026}, Battery D, 
Coast Artillery (AA). 

61st 
· 

) 
) 

charge (suspended) and confine
ment for ten (10) years. Dis

) ciplinary Barracks. 

HOLDING by the BOARD OF REVIEW 
HOOVER., SIMPSON and UNCH., Judge Advocates.. . 

l. The record of trial in the case o£ the soldier named above., 
having been examined in the Office o£ The Judge Advocate General and 
there found legall¥ insufficient to support the findings end sentence 
in· part., has been examined by the B~ard of Review. · · 

2. Accused was tried upon the following Charge. and Specifi
cation: 

CHARGEa "'tfolation of.the 58th Article o£ War. 
. . 

Specifie&tiona In that Pri.V"ate Vahak T. Uanashian., 
Battery D., 61st Coast Artillery (AA), did., at 
For~: Hancock,. New Jersey., on or abo'IJt. February· 
18,1942, desert the service of the United States 
with intent to shirk important service, to 'Wita 
embarkation £or duty beyond the continental J.im
its o£ the United states, and did remain absent 
in desertion until he surrendered himsel£ at 
Headquarters Sixth Corps Area, Chicago, 'Illinois, 
on or about, February 24., 1942. 

He pleaded not guilty to and was .found guilty of the Charge and Speci
fication. Evidence of one previous conviction by special court-martial 
£or absence without leave, in violation ~ Article of War 61, was in
troduced. He was sentenced to dishonorable discharge., forfeiture o! 
all pay and allowances due or to becane·due, and confinement at hard 
labor :for ten years. The reviewing authority approved the sentence, 
ordered its execution but suspended that portion o£ the sentence . 
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adjudging dishonorable discharge and designated the United States Dis
ciplinary Barracks.,. Fort Leavenworth., Kansas., as the place of confine
ment. The proceedings were published in General Court-Martial Orders 
No. 110., ~eadquarters Sixth Corps Axea, July 6, 1942. · 

J. The evidence shows that accused absented h~elt without leave 
rran his organization, Battery D, 61st Coast Artillery {AA)., at Fort 
Hancock., New Jersey, on February- 18., 1942 (R. 9., 10., 13., 16., 20; Pros. 
Ex. l; De.f. Ex. l) and surrendered, in uniform., to military authorities 
at Chicago, Illinois, on February 24, 1942 (R. s, 9). His .father ac
companied him when he smTendered. Accused was crying and appeared 

. to..be nupset". He said, "Here I am., and shoot me i.f you want" (R. 9). 

First Lieutenant Phillip A. H~t, Infantry, testi.fiedz 

"Q 	 Lieutenant Hart, as Post Adjutant of Fort 
Sheridan, can you tell tm Court miere the 
records o.f the 61st Coast Axtillery are, speci.f 
ically those o.f Battery D? 

"A 	 I can tell the Court only that the records of 
the 61st Coast Artillery, and specirica.lly·D 
Battery are not at this station, and that they 
accanpanied the organization which no longer is 
at this station. 

"Q 	 Lieutenant Hart, do you have any in.formation and 
can you tell tie Court whether or not Battery D 
of the 61st Coast Axtillery is in the continental 
limits o.f the United States at the present tins? 

11A It is not. : 
"Q Can you tell the' Court 'Where the 61st Coast Ar

tillery is at the present tiJOO (June 10., 1942)? 
"A It is at an overseas station" {R. 6). 

· Accused testitied thaii he went to a clinic at Fort Hancock to 
have a broken dental plate .fixe~ and was told that the appliance would 
have to be sent to some Arm:/ laboratorJ Vlhich would require a.t least 
~5 d~s to do the work (R. 15, ~6). His battery commander told him 

"they did not know when they were going to leave or 
what they were going to do., and that there was a 
laboratory in Red Bank, New Jerseyt' (R. 15). 

,. 
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The battery commander also said he 11 did not know if they were going 
to change station or what" (R. 24). Accused found that the laboratory 
in Red Bank could make the repairs in about two hours (R. 25). He 
had no money to pay for the repairs (R. 15). His battery corranander 
told him if he could get the necessary funds he could get a pass· (R. 19, 
291 31). Accused borrowed money frcm a chaplain to pay for fixing the 
dental plate (R. 15, 16) and obtained a 19-hour pass from him for the 
purpose of going to Red Bank (R. 15, 19, 26; ·nef. Ex. l). Accused knew 
he should get the pass from his organization commander rather than fran 
the chaplain. Upon leaving the post accused went to Red Bank, had his 
dental plate fixed, and instead of returning to Fort Hancock caught a 
ride to Chicago (R. 16), intending, after a short absence, to "tuzn in 
at Headquarters at Chicago *** with the intentions that they would put 

· me in the Casual Detachment so my folks could come and visit me" (R. 21). 
·When he reached home, "most naturally I was scared, and I thought, war
time desertion, I would be shot" (R. ";1.8). As to possible departure of 
his organization overseas, accused testified that troops were leaving 
"right along" for ports of embarkation (R. 21, 22, 32) and that the 
last troops that 11were going to go across with the A.ES., ~'"''* ·,,ere 
notified in one dBiY they vrere going" (R. 24). He also testified that 
his battery comman:ier stated that "we would not leave; that if we v;ould 
eo that we would not leave until May or June" (n. 24), and that 11 the 
boys said if we were going to embark there would be something put on 
the bulletin board to the effect" (R. 17). 

Accused• s father testified that he "forced" accused· to go with 

him to surrender (R. 12). 


4. The cowt was justified in concluding from all the circum

stances in evidence that accused did at the place and time alleeed 

desert with the intent to shirk the important service of embarkation 

for duty beyond the continental limits of the United States. As the 

fact finding body exclusively entitled to weigh the evidence, the 

court preferred to believe that the accused, apprehending an imminent 

departure of his battery for overseas service, and preferring to be 

stationed at Chicago 'Where he could be visited by his family, left 

his post 'With intent to shirk the duty of embarking 'With his organi

zation for foreign service. This was desertion (A.W. 28, 58, l,1.c.i.:., 

pp. 142, 143). 


Accused testified that he did not know that his collll'Wld was to 

depart until May or June for an overseas station, and believed that he 
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would be apprised of the departure by a notice on the bulletin board, 
but he also testified that he !mew troops were being moved continual
ly to ports of embarkation from Fort Ha~cock, that the last troops to 
go overseas therefran left on one d~•s notice, and that he wished to 
go to Chicago for service in a place v.here his relatives might visit 
him. Upon surrender he tacitly, if not directly, conceded that he 
was a deserter. Fran his testimony a.nd all the circumstances of the 
case the court was fully justified in inferring that accused knew or 
must have had-reason to believe he would be ordered to embark for 
dut;r beyond the continental limits of this country, and that he quit 
his organization for the purpose of avoiding such embarkation • 

. 5. The Board of Review holds the record of trial legally suf
ficient to support the findings and the sentence. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 



VIAR DEPARTMENT 
Services or Supply 

In the Of.fice or The Judge Advocate General 
Washington, D. c. (367) 

SPJGK 
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UNITED STATES 	 ) PANAMA COAST ARTILLERY CCMWID 
) 

v. 	 ) Trial by G. c. M., convened at 
) Fort. Amador, Canal Zone, June 

Captain JOHN T. FRA.i'iLEY ) ll, 1942. Dismissal. 
(0-J57516), Medical Corps. ) 

OPINION of the BOAFill OF Rl!.v'IEW 
HOOVER, SD.~ON and LYNCH,. Judge Advocates. 

l. The record of trial in the case of the officer namad above 
has been examined by the Board of Review, and the .t1oard submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried, upon rehearine, upon the following Charge 
and Specification: ' 

CHARGE: Violation or the 85th Article of War. 

Specification1 In that Captain JOHN T. FRAVILEY, 
1'.edical Corps, was, at Fort Kobbe', Canal 
Zone, on or about April 15, 1942, found drunk 
mile on duty as J;;:edical Officer of the dey-. 

He pleaded not guilty to and v;as found guilty of the Charge and Speci
fication. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service. '.l.'he reviewing authority ap
proved the sentence and forwarded the record _of trial, including in 
his action the following: 

"Pursuant to Article of War 48, the execution 
of the sentence is withheld." 

The record of trial has been treated as if fonlarded for action under 
Article of War 48. 

J. The charees, findings and sentence upon rehearing were identi 
cal Vii.th those upon the original hearing. No member of the court who 
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participated in the rehearing participated in the original hearing. 

4. The evidence shows that accused was detailed as medical of
ficer o£ the day o£ the 83rd Coast Artillery regimental dispensary 
at Fort Kobbe, Canal Zone, for a tour extending £rem 4 p.m., April 
15, to 7 a.m., April 16, 19.42 (R. 8, 22-24; Ex. A) • As medical o£
.ficer o£ the day he was expected to be on the post at all times, 
available if' called. He was in canmand o.f the :iredical detachment 
in the absence o£ the officer regularly commanding that detachment 
and, among other things, was charged with making diagnoses in the 
cases of patients brought to the dispensary during his tour and with 
the care and evacuation of such patients (R. 25, Jl, .32). During the 
day of April 15, until ~out 4 p.m., he was engaged in moving his 
household furniture to a newly assigned set o£ quarters on the post 
(R. 33, 34, 40). The regimental surgeon and detachment commander, . 
Captain Frank M. Townsend,. Medical Corps, left the post to attend a 
dinner party in Panama City during the early part of the evening o£ 
April 15 (R. 20). 

At about 8:50 p.m.; April 15 (R. 12), a patient, a member of 
Battery D, 83rd Coast Artillery, was brought to the dispensary. The . 
charge of quarters unsuccessfully attempted to reach accused by tele
phone, whereupon Corporal Joseph R. Corda, Detachment Medical Depa:,rt
ment, 83rd Coast Artillery, emergency ambulance driver, went to the 
new quarters and informed 1Irs. Frawley, the· wife o£ accused, that a 
patient at the dispensary required accused's attention. Jwrs. Frawley 
stated that she knew Vihere accused could be reached and that she would 
have him. cane to the dispensary. Corda returned to the dispensary and 
waited for ten minutes but accused did not come. Corda then again 
went to the quarters where he talked to lirs. Frawley. She stated· 
that she was unable to locate accused. Corda told her he would send 
the patient to the station hospital in about 10 minutes after his 
return to the dispensary (R. 8, 9). Accused did not go to the dis
pensary. The patient was sent to the Fort Kobbe Station Hospital 
at about 9:35 p.m. (R. 9). 

At a.bout 9 :40 p.m., Captain Townsend was advi·sed by telephone 
o£ the occurrences (R. 9). He came to the dispensary, arriving at 
about 10:40 p.m. He and Corda immediately drove in a canms.nd car 
to the quarters of accused (H. 9, 20). 1/ihen they arrived Corda rang 
the doorbell for two or three minutes (R. 14, 20, 26), but there was 
no response (R. 14, 20). Captain Townsend then rang the doorbell 
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several times and called (R. 21, 27). Getting no response,· he opened 
the door, went to the ":f'oot o:f' the stairs" and called :tor accused in 
a loud voice (R. 21). liiirs. Frawley appeared at the head o:f' the stairs 
and Captaj,.n Townsend told her he wanted to see accused downstairs at 
once. After. "five or more JJiinutesn, during 'Which time Captain Tov.nsend 
"had to call again to see if he was 
Townsend testi:f'ied: 

caning", accused appeared. Captain 

11H1s shirt was unbuttoned, he was very unsteady 
on his.feet, and was staggering. He came down 
to the .f'oot o:f' the stairs and he staggered to 
the le:f't across the room, clutching at the din.:. 
ing room table. He seemed to be in a markedly 
con:f'used state. I said, •You•ve been drinking. t 
He said he had. I' (R. 21) 

The room at the foot o.f' the stairs was illuminated "very well" (R. 27) 
by one white light on the stairwey and the lights from the command car 
shining through the windows (R. 15, 27). In addition to the white 
light 11there mey have been a red light in the living roan" (R. 19). 
After accused had dressed Corda assisted him down an outside flight 
o:f' stairs to the camnand car and accused was driven to the dispensary 
and thence, by ambulance, to the Gorgas Hospital, Ancon, c. z. (R. 101 
ll). 

Captain Townsend testified that accused "appeared to be obviously 
drunk" {R. 21). In addition to noting accused•s unsteadiness on his 
!eet, his staggering, his untidy appearance, and his apparent mental 
confusion, witness observed that accused grasped .the stairwey banister, 
walked very slowly and breathed heavily 'While descending the stairs, 
that his face was flushed (R. 27, 28) and that his speech, when ad
dressed,was .hesitating (R. 22, 28)~ "absentminded" and contused (R. 28). 
Witness knew accused intimately (R. 21) and was !and.liar 'With his nor
mal appearance (R. 27). It seEmied to witness that it was "very neces
sary" tor Corda to assist accused 'When he was .walking to the COlllllland 
car (R. 29). In witness• opinion accused•s drunkenness plainly im
paired the rational and full exercise o:f' his mental and peysical. 
faculties. He was not in a suitable condition to perform the duties 
o.t' medical of'ticer o.t' the dq (R. 23, 32). Ylitnua did not detect 
the odor of alcohol on the breath o:f' accused but w1tness had himself 
had two or three glasses o.t' beer 'With his dinner (R. 30). 'When ac
cused was placed in the ambulance he "still appeared to be sluegish" 
(R. 30) 1 his speech was hesitant, he was "perspiring profusely" and 
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had "a kind of vacant look" about his eyes (R. 31). At the investi 
gation of tm charges witness stated that accused had "appeared to be 
rather intoxicated and scm,what confused and unsteady on his feet" 
(R. 29) •. 

Corda testified that in his opinion accused "was under the in
fluence of liquor". There was a nvery strong" odor of liquor on his 
breath (R. 10), and he 

"seemed very confused when he came dom the stairs, 
and his speech was incoherent, 'and he staggered 
£ran object to object - he didn •t seem to know 
'What he was doing so much". 

Witness helped accused walk to the camnand car because he "was very 
unsteady, and I was afraid he might £all down. Witness had seen 
accused in his -work every day and felt qua.lilied to eJCpress an opinion 
as to the condition of accused (R. 10). ~ witness• opinion the in
to:xi.cation of accused was sufficient sensibly to impair the rational 
and full exercise of his mental and physical faculties (R. ll). 

Dr. Lawrence M. Fairchild, resident physician, Gorgas Hospital, 
testified that he saw accused in the course of a rout.ine examination 
sane time after 9 a.m., April 16, 1942 (R. 34, 35). In response to . 
a routine question as to why he had been hospitalized, accused said 
he nwaa drunk *"'* that he had been intoxicated, but not marke~ so" 
(R. J6, .37). He also said that he had taken nfour or five beer2! and 
a corresponding number of rum-and-Coca-Colas between the hour of 
5100 p.m. and his admission to the h~pital" (R. Yl, 38), 

Accused testified that he was not accustomed to physical ex
ertion and, through moving, became "really very, .v~ey tired". Be
cause o! his fatigue he stopped at the officers• club soma time 
after 4 p.m., and had none rum-and-Coca-Cola" (R. 40). During 
supper at his quarters he had a "beer or so"'and "while getting 
things in shape so we could sleep that night, I ha.d. one or two" 
(R. 43). He also drank "one or two rum-and-cokes" before going to 
bed at abQUt 7115 or.71JO p.m. (R. 40). He was not drunk (R. 43). 
In explanation ot the early ·events ot tm evening he testii'ied that 
men the first call for his eervices came, 

"My wite woke me, after a little. bit of dii'.ticulty, 
and I got up, but went right back to bed, according 
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to her story. r. hardly remember being awakened from 
a sound sleep, and I believe that is sometimes custom
ary with any man who is a sound sleeper - that when 
the alarm clock rings, he will sometimes get up, turn 
it off, and' go back to bed without realizing it. The 
second time I was called, I got up and got dressed to 
go over to the dispensary. I was intending to drive 
my car, which I sanetimes do when the roads are dry, 
but before I le.ft, a call came in that the man was 
sent over to the hospital. Now, this patient was 
sent in from a position out in the field, Position 
63, at 'Which position there is a Medical or Dental 
officer there -each night, so I knew that this man 
had been seen by an officer and certainly would not 
suffer from me not seeing him at the dispensary. 
The only thing I would have done, anywey, would have been 
to con.firm the disposition of the patient already 
made by sending him to the Fort Kobbe hospital. I 
then went back to bed" (R. 40-41). 

As to tm events incident to Captain Townsend.'s call at his quarters 
accused testified: 

"()1 hearirig Captain Townsend shouting at the top of 
the stairs, I got up and put some clothes on and 
came· dc:wnstairs w.i th my w.Lfe. Now, it has always 
been the way with me - I am a sound sleeper, and on 
getting up, for some time I am very confused - I 
don •t wake up very readily ***• The door bell is a 
chime type, in which the chines are situated at the 
rear staircase, and the possibility of hearing that 
upstairs is nil. Also, on going downstairs, the 
furniture was littered about the floor, and the boxes, 
and not having my glasses on, I was unable to s3e very 
distinctly. I am very myopic -- very nearsighted-, 
and in any darkness l'lha.tsoever, without my i:;;lasses I 
am practically blind and it is necessary for me to 
more or less feel my way along. I can state my 
vision: it is more than 200 - I am very nearsigh.ted. 
However~ 'When Captain Townsend said he was sending 
me to the hospital, I went upstairs again and put on 
a clean uniform and changed my ornaments and came 
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back down again. f... t that tima., Captain Townsend 
ordered Corporal. Corda to assist me (H. L,1) ***• 
I made no protest., hcr,;ever, as I s~n there was no 
harm., and there was nothing to be gained by making 
any type of protest vmatsoever. I eot into the can-:
mand car and went over to the dispensary., and there 
got into the ambulance. On reaching Gareas Hospital, 
I talked for some tine with the clerk on duty and 
also w.l. th the interne who was Medical o. D. t.1lat 
evening. Our ·conversation consi::;ted of r.iedical sub
jects - I belle·.re ht:1 had just finished t;iving. a 
transfusion., and ·we discussed the methods used at 
Gorgas and the methods that I have used in my 
variow residencies and interneships. I want to 
make the statement that at no ti.n:e was I drunk. I 
was physically exhausted., and ey faculties were a 
little bit slow in coming back on account of fatieue 
and being awakened frcm a sound tileep'' (R. 42). 

It was stipulated that if Mrs. John T. Frawley., wife of accused., 
wer·e present and sworn she vwuld testify in substance that she was 

"mfe.kened by sareone shouting 1Captain FrawleyJ I at 
the top of the stairs in our heme. Uy huspand awak
ened at the same time., and went to see "Who was in tl",e 
house. It vras Captain Townsend. My husband went 
back to the bed room to put on some clothes. Captain 
Townsend said that he was going to send my husband to 
the hospital. Then there was a short conversation be
tween both men. The illumination or the stairway and 
living rcom was very poor -- the only light burning 
was a dai·k red lamp. Capt84n Frawley was corrlucting 
himself in his usual fashion, as he does when awakened 
from a sound sleep and not wearing his glasses. On 
leaving the house, Captain Townsend ordered Corporal 
Corda to assist. my husband" (R. 44-45) •. 

5. The undisputed evidence thus shows that at the place and tim.e 
a.Ueged in the Specification., while on duty as a medical officer of the 
day., accused .failed to respond to a call .for his services and was sub
se~uently found in his quarters in such a coniition that his immediate· 
commanding officer concluded that he was drunk and unfit for his duties. 
The noncommissioned officer who saw accused at this ti.me and v.ho assisted 
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accused in walking fran his quarters also reached the conclusion that 
accused was under the influence of intoxicants. Accused stated on 
the following dey- that he had consumed considerable rum and beer and 
that he became drunk or intoxicated to some extent. In his testimony 
he denied drunkenness and asserted that his apparent ioontal. confusion 
and lack of p~sical coordination·was a result of his fatigue and 
natural inability fully and quickly to arouse from deep sleep. This 
assertion was supported to same extent by the stipulated testimony 
of his wife. All the evidence considered, the Board of Review enter
tains no doubt tha.t accused was in fact drunk, as found by the court. 

\'lhen found drunk accused was not actually employed upon any 
specific military duty, but, as medical officer of the dey-, it was 
hi~ duty to hold himself in readiness to respond to possible calls 
for his· services as a medical officer. Such being the case he was 
on duty within the meaning of Article of Yfar 85. Paragraph 145 of 
the Manual for Courts-Martial expressly states that the article ap
plies 

"although the duty mey- be of a merely preliminary 
or anticipatory nature, such as iii:-* an awaiting by 
a medical officer of a possible call for his serv
ices." 

6. War Department records show that accused is .'.3.'.3 years of age. 
He was graduated from Georgetown University in 19.'.31 and frcm Y[estern 
Reserve·un1versity School ot Medicine in 1937. He was a member of 
the 107th Cavalry, Ohio National Guard, for a period not disclosed. 
He was appointed a first lieutenant, Medical Corps Reserve, on June 
16, 1937, was ordered into active military service on February 14, 
1941, and was promoted to Captain_on December 24, 1941. He was 
ordered to duty 'With the Panama Canal Department on March 26, 1941. 

7. The court was legally constituted. No errors injuriously 
af'.t:ecting the substantial rights of accused were committed during 
.the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings and sentence and to war
rant confirmation of the sentence. Dismissal is authorized upon con
viction_ of violation of Article of War 85. 

, Jw.ge Advocate.-/~ 
==~::::::::::/µ::=,==·====-.......,....-r----_-_-:_: :: :::::: 
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WAR DEPARTMENT (375) · 
Services ot Supply 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGH 
CM 223331 SCP 21 1942 

~p 
UNITED STATES ) SIXTH C ~S .AREA 

. v. ~ Trial by G.c.u., coIIVened at 
) Fort Brady, Michigan, June 

Private SPEUfAN ROOS ) 10, 1942. Dishonorable dis
(34130126), Battery I, ) charge (suspended) and con
100th Coast Artillery ) finement tor one (1) year. 
(.AA). ) Disciplinary Barracks. 

OPINION ot the BOARD OF REVIEVI 

liIU., CRESSON and LIPSCOMB, Judge Advocates 


1. The record ot trial in the case of the soldier named above, 
having been examined in the Of'.tice of The Judge Advocate General and 
there tound legally insufficient to support the findings and senteDCe, 
has been examined by the Board of Review, and the Board submits this., 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cations a 

CHARGEs Violation ot the 93rd Article or war. 

Specification la (Disapproved by the reviewing authority). 
' 

Specification 21 In that Private Spelman .Rosa., Battery 
I., 100th Coast Artillery (Anti-Aircraft), did, at 
Sault Ste. Marie, Michigan, on or about May 6., 1942, 
by force and violence and by putting him in tear 
feloniously take, steal, and carry away from the 
person of Sergeant Thomas N. Stanley, Battery I, 
100th Coast .Artille.ry (Anti-Aircraft) about thirty 
($30.00) dollars in lawful money of the United 
States, the property or the said Sergeant Thomas 
N. Stanley. 

The accused pleaded not guilty to and was found guilty of the Charge 
and the Specifications thereunder. He was sentenced to dishonorable 
discharge, total .t'orfeitures, and confinement at hard labor tor ODe 
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year. The reviewing authority disapproved the finding of guilty of' 
Specification l, approved the sentence,,ordered its execution, but 
suspended the dishonorable discharge and designated the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of con
finement. The result of the trial was published in General Court
Martial Orders No. 122, Headquarters Sixth Corps Area, July 11, 1942. 

3. The evidence shows that at about 3 a.m., on May 6, 1942, the 
accused, after having been relieved from a tour of guard duty, was 
engaged in a. dice geme in his hut at Sault Ste. Marie, Michigan, when 
Sergeant Stanley entered end was invited to join in the game. Sergeant 
Stanley soon won $40 from t:ie accused and returned to his own hut. 
Shortly thereafter the accused followed Sergeant Stanley into his hut 
and charged him with winning his money with crooked dice. The accused 
requested Sergeant Stanley to return the money but Sergeant Stanley 
refused. The accused then stated, "You will give it to me", e.:a.d rushed 
out of' the hut. The accused reentered the hut directly with his rifle. 
Sergeant Stanley grabbed the rifle, but the accused jerked it out of his 
.hand and again ran out of the hut. The accused then ran around the hut, 
thrust his rifle through the window, pointed it at Sergeant Stanley, and 
threatened to fire unless Sergeant Stanley returned his money. After 
some discussion, Sergeant Stanley refunded first $20 and then $10 more. 
The entire i~ident took about 15 minutes. The accused is described 
as being very angry, and Sergeant Stanley testified that he himself was 
"panicky11 {R. 3-4, 6-9). 

4. The accused testified that Sergeant Stanley won $40 from him . 
unfairly by slipping one of' the dice out of the game and putting in a 
crooked one. The accused explained that Sergeant Stanley did all of the 
dice rolling until Stanley had won the $40, that Stanley then knocked 
the dice out of the hand of the accused when the accused picked them up, 
leaving one dice on the floor, and went to his own hut witn two dice in 
nis possession. 

The accused testified further that after he had told Sergeant 
Stanley that Stanley had won the money unfairly and after Stanley re
fused to return it to him, he decided to get his Springfield rifle and 
to blutf Stanley into returning it. The accused stood at the window of 
the hut and kept begging "for his money" until .Stanley gave him back 
$30 of it. The accused also testified that Stanley opened the window 
of the hut while the accused stood on the outside {R. 16-20). 

5. Specification 2 alleges that the accused did, by force and 
violence, feloniously take, steal, and carry away from the person of 
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Sergeant Stanley a.bout $30, the property of Sergeant Stanley. 

In order, therefore, to sustain the court's finding of guilty, 
it is necessary that the evidence support the several elements of the 
offense as alleged. Thus, it is necessary for the evidence to show the 
.followings First, that ·the accused did, with force and violence, take 
about l3C> from Sergeant StanleyJ Second, th.at the money so taken wa.s the 
property at Sergeant; StanleyJ aJld, Third, that the money so taken waa 
taken animus .f'urandi, or with the intent to steal. 

The evidence shows that the e.ccused, within a few minutes after 
losing $40 to Sergeant stanley in a game ot dice, went to Sergeant 
Stanley's hut, charged him with winning the money u.nf'e.irly, and demanded 
its remrn. After Sergeant Stanley had re:f'used the demand, the accused 
rushed tram the hut and returned with his ri.f'le. There then followed a 
scuttle over the possession of the rifle, resulting in the accused break
ing a:wa.y tram Sergeant Stanley and running outside o.f' the hut. The ac
cused then pointed hie rifle through a. window of the hut and demanded the 
return o.f' hie money. .After some argument, Sergeant Stanley returned first 
$20 and then $10 more. The evidence shows that this quarre1,. lasted about 
15 minutes, tb&t the accused was very angry, and that he demanded the re
turn o.f', the money under a claim that it was his. This evidence very 
olea.rly·establiahed the first of the elements ot the offense charged. 

On the other hand, do these facts show that title to the win
nings of the dice game were in Sergeant Stanley and that the demand and 
taldJ:Jg of $30 of the $40 was an act of theft by the accused? We think: 
not. Ordinarily when money is ·taken from another at the point of a. gun, 
the tacts surroundiJ:Jg the taking afford ample proof of an intent to 
steal. In the present case, havrever, the taking occurred in connection 
with a quarrel over the f'a.irness or .crookedness of a dice game. Further
more, the accused wa.a very angry and demanded the return of the money 
because he appears to have thought him.self entitled thereto. Although 
we cannot determine whether the aooused was justified in his anger against 
Stanley. neither can we. determine that his anger was a fraudulent sham and 
that he did not believe himself entitled to the return ot the money claimed. 
Even if the entire testimoey of the accused be rejected. the testimoey far 
the prosecution tails to show the specific intent to steal which is alleged 
and which is essential to the offense charged. In view of this conclusion, 
it is UJ1necessary to determine where the true title to the money lay. 

It does not follow, however, that the accused did not commit an 
offense, that he should not be punished for the acts which he committed, 
and for the particular ~ !!! which he possessed. His hostile act in 
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pointing a d8llgerous weapon at Sergeant Stanley was clearly unlawful 
and in:licates the commission of "an assault with intent to do bodily 
harm with a dangerous weapon", for which the accused might have been 
charged under the 93rd Article of war. Such an offense, however, "is 
one of a number of separate offenses denounced by the 93rd Article of 
War, and is not of itself a lesser included offense in the charge of 
robbery" (CM 126998, McCormick). This interpretation is necessarily 
correct because the Specification did not allege an "assault with in
tent to do bodily harm with a dangerous weapon". It is,. of course, 
axiomatic that the evidence in a case cannot establish an offense 
'Which is not included within the Specification. 

On the other hand, when Specifioation 2 is reduced by striking 
out the words "feloniously * * * steal * • * the property of Sergeant 
Thomas N. Stanley", 'Which a.ilegation the evidence has tailed to estab
lish, the remaining pa.rt of the Specification - the part which is sup
ported by proof - alleges that the accused did, at the time and place 
stated, 

"* * • by force &.Dd violence and by putting him in tear 
• • • te.ke •*•and carry away from the person of Sergeant 
Thomas N. Stanley, Battery I, 100th Coa~t .Artillery (An~i
.Aircraft) about thirty ($30.00) dollars in lawf'ul money of 
the United States, • • *"• 

Thia allegation and the proof supporting it, clearly establish an assault, 
in violation of Article of war 96. Thia is apparent from the fa.ct that 
the Manual for Courts-Martial defines an assault as "an attempt or offer 
with unlawful force or violence to do a corporal hurt to another", and 
from the further fact that it gives as an example of an assault the llpre
senting of firearm ready for use within range of another" (M.C.M., 1928, 
par. 149 1). .Accordingly, the findings are legally sufficient to support 
the lesser included of'fense of assault and only so much of the sentence. 
as involves confinement at hard labor for three months and forfeiture 
of two-thirds pay for a like period (M.C.M., 1928, par. 104 2,_). 

6. For the reasoD.S stated, the Boa.rd of Review is of the opinion 
that the record of trial is legally sufficient to· support only so umch 
of the findings of guilty ot the Charge e.il.d Specification 2 as .involves 
tin:lings that the accused did. at the time and place alleged. commit an 
assault upon the person of Sergeant-Thoma.a N. Stanley. in violation of 
-4,rtlole of 111.r 96, and legally sufficient to support only so umch ot 
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.the aentenoe as involves con:f'i:cement at hard. labor for three months and 
torteiture of two-thirds pa.y per month for a like period. 

___,(__Di_a_aen__t_)_______ , Judge Advocate. 

fa~~/ •Judge.Advocate. 

~!~, Judge .&dwcato, 
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(380) 	 OFFICE OF THE JUDGE ADVOCATE GENERAL 

SPJGH WASHINGTON August 12, 1942. 
Cll 223331 

MEMORANDUM of 	Dissent in the case of Private Spelman Ross 
(34130126), Battery I, 100th Coast Artillery (AA.). 

l. I do not agree with so much of the opinion in the case of 
Private Spelman Ross (34130126), as finds the record legally suf
ficient to support only a finding of guilty of an assault, and 
legally sufficient to support only a sentence to confinement for 
three months and forfeiture of t\~o-thirds pay tor a like period. 

2. I believe that the offense stated in the quoted portion of 
the Specii'ication (p. 4 of opinion), includes more than a simple 
assault, more than a. wrongful offer of violence. In the stripped 
a.llegation, supported by the proof, the accused by force a.nd violance 
and putting him in tear, has ta.ken and carried away from the person 
of Sergeant Stanley the sum of $30. Even if both the property and 
right to possession were in the accused, he has taken the law into 
his own hands and committed an aot fraught with danger to the mili
tary personnel and to the peace and good order of the camp. Re baa 
wrongfully committed, over and above the a.ass.ult, an offense - as 
stated in the stripped allegation - to the prejudice of good order 
and military discipline, cognizable under .Article of War 96. In 
going about the recovery of the money by such means; he baa com
mitted a.n offense which has no counterpart in the nomenclature ot 
offenses, b.tt is a lesser offense imluded in that of robbery, with 
which he wa.s charged. lJ3 a lesser included offense of' robbery, it 
has no ma:ximum punishment stated in the table of maximun punishment 
(par•.104 .!• M.c.u., 1928). 

3. '.rhe maximum authorized punishment for robbery, the most 
closely related offense, dishonorable discharge, total torteiture, 
end confinement for ten years, is amply.sufficient to support, and 
in my opinion does support the sentence to dishonorable discharge, 
total forfeiture, and confinement ~or one year. 

/0, 4< 
Les~ Jr.,~ 
ColoI18l, J.A.G.D. 
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1st Ind. 

War Department, J.A.G.o., OCT 2 9 19,2 - To the Secretary of War. 

1. The record of trial and the accompanying papers in the case 
of Private Spelman Ross (34130126), Battery I, 100th Coast Artillery
(AA), together with the opinion of the Board of Review and the dis
senting opinion of one member are transmitted herewith pursuant to 
Article of War 5oi as amended by the act of August 20, 1937 (50 Stat. 724; 
10 u.s.c. 1522), for the action of the Secretary of War. 

2. The reviewing authority approved only the findings of guilty 
of one specification (Specification 2), of robbery of $30 from the 
person of Sergeant Stanley in violation of Artiale of War 93, and the 
sentence adjudged of dishonorable discharge, total forfeitures, and 
confinement at hard labor·for one year, ordered the sentence executed, 
but suspended the dishonorable discharge and designated the United 
States Disciplinary Barracks, Fort Leav~nworth, Kansas, as the place 
of confinement. The proceedings were published in General Court
Martial Orders No. 122, Headquarters Sixth Corps Area, July 11, 1942. 

3. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support only so much of the findings of guilty 
of the Charge and Specification 2 as involve findings that accused did 
at the time and place alleged, connnit an assault upon the person of 
Sergeant Stanley in violation of Article of War 96, and legally sufficient 
to support only so much of the sentence as involves confinement at hard 
labor for three months and forfeiture of two-thirds pay per month for a 
like period. 

I concur in the opinion of the Board of Review that the 
record of trial is not legally sufficient to support the findings of 
guilty of robbery in violation qf Article of War 93. I do not con
cur in so much of the opinion of the Board of Review as finds the record 
legally sufficient to support only a finding of guilty of simple assault 
and to support only a sentence to confinement for three months and for
feiture of two-thirds pay per month for a like period. 

The evidence does establish that the accused by force and 
violence, and putting him in fear, took and carried away from the person 
of Sergeant Stanley the sum of $JO. Those facts support something more 
than simple assault. Even if both the prbperty and the right to possession 
of the ~30 were in the accused, he has taken the law into his own hands 
in going about the recovery of the money by such means, and corranitted 
an act fraught with danger to the military personnel and to the peace 
and good order of the camp. He h,·s 1\Tongfully committed over and above 
the assault, an offense to the prejudice of good order and military dis
cipline, cognizable under Article of War 96.· T~at offense is a lesser 
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offense included within that of robbery of which accused was charged 

and found guilty• 


.As·a lesser included offense of.robbery, this offense has no 

maximum punishment stated in.the table of maximum punishments (par. 104c, 

u.c.M• ., l.928). The maximum authorized punishment for robbery, the most-. 

closely related offense, dishonorable discharge, total forfeitures, and 

confinement at hard labor for ten years., is amply sufficient to support., 

and does in my opinion support., the adjudged sentence of dishonorable 

discharge., total forfeitures., and confinement for one year. 


4. I recollllll8nd., therefore, that only so much of the findings of 

guilty of Specification 2 of the Charge be approved as involve findings 

of the lesser included offense of the tald.ng by accused by force and 

violence and by putting him in fear and carrying away from the person 

of Sergeant Thomas N. Stanley, Battery I, 100th Coast Artillery (A.A), 

about $30 in lawful money of the United States in violation of Article 

of War 96. I recommend that the sentence be approved. 


5. Inclosed herewith are two forms of action prepared for your 

signature. Draft A will accomplish the approval oft he findings and 


.sentence 	in accordance with my views. Draft B will accomplish the approval 
of the findings and sentence in accordance with the views of the Board 
of Review. 

~on c. Cramer, 

Major General, 


The Judge Advocate General, 
• 

3 	Inc:Ls 

Incl l - Record of trial 

Incl 2 - Form of action A 

Incl 3 - Form of action B 
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WAR DEPARTMENT 
Services of Supply 

In the Office of The Judge Advocate General 
Washington, D. c. (.38.3) 
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AUG 3 1942CM 22.3.3.35 

UNITED STATES ARJ.fi FORCES 
U N I T E D S T A. T E S ) IN ASCENSION ISLAND 

) 
v. \ Trial by G. C. M., convened at ~ \ Georgetown, Ascension Island, 

Private BERRY E. PRICE ) \, May 28, 1942. Dishonorable 
(6994698), Medical Detach- ) discharge a."ld confinement for 
ment, 175th Station Hos- ) fifteen (15) yea.rs. No place 
pital, Ascension Island. ) of confinement designated. 

REVIEW' by the BOARD OF REVIEW 

HOOVER, SIMPSON and LYNCH, Judge Advocates. 


1. The Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. Accused was tried upon the following Charges and Specifi 
cations a 

CHARGE I a Violation of the 64th Article of '\'far. 

Specification 1: In that Private Berry E. Price, 
Medical Detachment, 175th Station Hospital, did, 
at Georgetown, Ascension Island, in the Zymodic 
Building, on or about S Ma;r 1942, strike Captain 
Wilfred w. Wilcox, Medical. Corps, his superior 
officer, 'Who.was then in the execution of his of
fice, on the body with his fist. 

Specification 2: In that Private Berry E. Price, 
Medical Detachment, 175th Station Hospital, hav
ing received a lawful connnand from Captain 'Wilfred 
w. "Wilcox, Medical Corps, his superior officer, to 
"Go to your tent", or a corunand to that effect, did 
at Georgetown, Ascension Island, in the Zymodic 
Building, on or about 8 May 1942, willfully disobey 
the same. 

CHARCE II: Violation of the 65th Article of War. 

Specifications In that Private Berry E. Price, 
Medical Detachment, 175th Station Hospital, hav
ing received a lawful order fran Staff Sergeant 
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Dougl~ T. sexton, a noncommissioned off;j_cer who 
was then in the execution of his office, to "Keep 
quiet and go to your tent", or an order to that 
effect, did, at Georgeto'Wl'l., Ascension Island, in 
the Zymodic Building, on or about 8 May 1942, 
willfully disobey the same. 

He entered a special plea in bar of trial on the ground that 11he is 
periodicall.y insane and was insane at the time the act was camnitted". 
This plea was overruled. He then pleaded not guilty to and Vias found 
guilty of the Charges and Specifications. Evidence of two previous 
convictions by summary courts-martial, one for absence vd.thout leave, 
in violation of Article of War 61, and one for using threatening and · 
insulting language to a noncommissioned officer, in violation of 
Article of liar 65, was introduced. He was sentenced, three-fourths 
of tm members of the court present concurring, to dishon'.:lrable dis
charge, forfeiture of all pay and allowances due or to become due, 
and confinemant at hard labor for fifteen years. The reviewing au
thority approved the sentence and forwarded the record of trial for 
action under Article of Viar 5~. In lieu of designating a place· of 
confinement he stated: 

"The place of c onfine~nt is desi~ated as •such 
place as mey be direct~ by the Judge Advocate 
General of the Anny, 11. · 

. 3. The evidence shows that at about 12 noon, May 8, 1942, in 
the vicinity of the Zymodic Builciing, Ascension Island (R. 18, 23), . 
accused, who had been <!rinking earlier in the day with a Private Vviils, 
came upon the scene of a physical encounter between Viills and Sta££ 
Sergeant Douglas T. Sexton, acting first sergeant of the Medical De
tachment, 175th·Station Hospital. Accused to1d Sexton not to strike 
Wills "while he was down". Sexton ordered accused to be quiet and to 
go to his tent but accused did not comply and continued "hollering and 

. kind of crying and waving his arms around" (R. 15). One eyewitness, 
an officer, testified that accused protested 'When . . 

"he saw 'What we were trying to do to restrain 
Private Wills, about. putting him into this 
clothes container and having the steam turned 
on. He kept cal.ling that we could not do thatn 
(R. 25). 
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Captain Wilfred W. Wilcox, Medical Corps, commanding officer of the 
medical, detachment, of ·vihich accused was a member, came to the scene 
and ordered.accused to go to his tent (R. 15, 18). Accu.Sed did not 
obey. The order was repeated by the officer. Accused then "doubled 
his fist" and advanced toward the officer (R. 18). Captain Wilcox 
put his hands on accused's shoulders in an attempt to turn him about 
or push him~. Accused stepped back, stumbled on an obstruction 
and fell down. Upon arising he struck Captain Viilcox a glancing blow 
on the left shoulder '\'dth his doubled fist (R. 18, 19). Captain Yfilcox 
testified that accused "swung at" and struck him on the shoulder (R. 18), 
and another officer, Lieutenant Colonel William K. Rogers, 1:edical Co!1)s, 
testµ'ied that he saw the blow (R. 19). Captain ·wncox seized accused 

· about the neck and the two grappled and fell to the ground (R. 16, 18). 
They were disengaged by others (R. 18). Lieutenant Colonel Rogers 
testified that soon after the altercation, 'While accused was sitting 
near Sexton, witness approached and asked him if he had been drinking 
whereupon accused courteously stood up and said, "I don rt know what 
you ne an" (R. 20). 

About the mi~dle of the morning of May 8 accused was observed 

drinking denatured alcohol. He and another soldier (Wills) had two 

16-oz. bottles "between two men" (R. 21). Sexton, Captain Wilcox and 

Lieutenant Colonel Rogers each testified that in his observation of 

accused he did not detect any evidence of drunkenness (R. 16, 20, 27). 

Sexton and Lieutenant Colonel Rogers testified that they believed ac

cused was sober at the time of the altercations described (R. 16, 20). 

Captain Philip W. Oden, Medical Co!1)s, who was present at the scene of 

the altercations, testified that accused did not, in witness' opinion, 

behave as would a sober man um.er similar circumstances (R. 26). Two 

enlisted men 'Who saw accused after he had canmenced to drink and at 

the scene of the altercations testified that he appeared to be drunk 

(R. 23, 25). One testified that: 

"He was not drunk to the staggering point, al
thoueh he was pretty well intax:icated 11 (R. 21). 

The ot,her testified that accused "walked pretty unsteady", that he 

"talked very loud, silly talk, as if 'he had mush in his mouth", and 

that he fell down 'When trying 11for fun11 to pick up· Private Wills 

(R. 25). 
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An enlisted man testified for the de.fense that accused did not 

strike Captain Wilcox but "pushed" him and seized him about the waist 

(R. 23). 

Accused testified that he and his canpanion while at work under a 
building on the morning· of May 8 found and drank one bottle of alcohol. 
They secured an additional bottle but accused did not recall what oc
curred after the alcohol,fran the first bottle had. been consumed (R. 26, 
27). 

4. There is direct evidence that at the place and time alleged 
accused struck Captain Wilfred w. Wilcox, Medic;al Corps,· his superior 
officer, then in the execution of his office, on the body vd.th his .fist 
(Spec. 11 Charge I); that he willfully disobeyed the lawful camnand of 
that officer to go to his tent (Spec. 21 Charge I); and that he will
fully disobeyed the lawful order of Staff Sergeant Douglas T. Sexton, 
then in the execution of his office, to keep quiet and go to his tent 
(Charge II and Spec.). There is some evidence that at the time of . 
these offenses accused was drunk. He testified that he was so drunk 
that he did not recall his actions. Upon all the evidence, however, 
the court was amply justified in concluding that accused was not drunk 
to such an extent that he was incapable of understanding the quality 
of his acts· involved in the assault upon the officer or of entertain
ing the specific intent involved in the offenses of willful disobed
ience. 

5. Upon arraignment, as noted above, accused entered a special 

plea in bar of trial upon the ground that he was "periodically insane 

and was insane at the time the act was ccmnitted" (R. 4). In support 

of this plea Lieutenant Colonel Rogers who stated that he had prac

ticed medicine and surgery for over twenty years testified that he 

saw accused on lMq 8 (during the al~rcations) in what witness be

lieved was a "doubtful state of sanityn, or temporary insanity in 

the form of a fit of uncontrolled temper (R. 6). Witness had never 

examined accused to determine his sanity but upon his observation of 


· accused believed that · 

"he is sane; at times, however, lie is liable to 
have periods when he is Wlable to control his 
actions. I, therefore, should believe that the 
accused might have had such a period and it is. 
very difficult to sa:::, if he lost control of his 
faculties" (R. 5). 
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Witness believed that a person 'Who is subject to fits of uncontrolled 

temper "has sense·enough to be reasonably responsible for his actions" 

(R. 7). Captain Ihilip w. Oden, Medical Corps, who stated that he had 

been in the general practice of medicine for about two years 'and had 

served for a month as an interne in a hospital for the insane~ testi 

fied that he had seen accused ~out the station hospital from time to 

time over a period of about three months and had observed or heard of 


•three ."violent flares of tempern by accused. In witness' opinion ac
cused was insane (R. 8) and was of a type which might properly be 
committed to an insane asylum (R. 10). Witness stated a 

"he was the type of man with depressive insanity, 
or probably the kind of individual Ydth a low in
telligence quotient, just unable to restrain him
s~lf, ~ aeything trivial will aggravate him; or 
he may be classified under the third type of 
dementia praecox or possible paranoid type, a 
person thinking that somebody is trying to perse
cute him" (R. 8). · 

In the course of the examination of this l'dtness the defense counsel 
referred to a record of a brain concussion suffered by accused. No 
evidenQe of the contents of the record was introduced. Witness testi 
fied, however, that concussion of the brain might resul\ in changes of. 
personality or insanity (R. 9-). Since the trial there has been re
ceived in the Ot'fice of The Judge Advocate General a copy of a clinical 
record of'· the station Hospital, Fort Eustis, Virg~a, showing that ac
cused was hospitalized at that place on November l, 1941, for injuries, 
including a cerebral concussion, moderately severe, suffered accidental
ly on th~ date of hospitalization. 

The prosecution introduced in evidence, upon the issue of insanity, 
the report of a board of five medical of!icers, including four medical 
officers of the >,;rmy and an officer of the British Ro;ral Navy, dated :May 
ll, 1942 {Ex. A), stating that accused had been examined on IJay 10, 1942, 
and that the board found him a "psychopathic personality, uncooperative 
on examination. Sane" (R. ll). ()le member of the board, Captain 
Nicholas E. Keseric, Medical Corps, who stated that he had been encaged 
in ·general medical practice for about six years, testified that no mem
ber of the board was a specialist in nervous or mental disea.ses but 
that all members agreed that accused was sane. "iii tness believed tha.'t 
the displaY:' of temper by accused and his peychopathic: p,rsonality 

/ 

-5



(.388) 


were not indicative of insanity. The board inquired into the personal 
history of accused (R. 12). Captain iiilcox, the officer assaulted by 
accused, testified· that he had eneaged in general medical practice for 
about ten years and deemed himself qualified to express an opinion as ./ 
to the sanity of accused Vihom ,vitness had known for about three months. 
Viitness considered him sane (R. 13, 14). 

•
In the course Of the inquiry with respect to the special plea the 

defense offered accused as a witness in his own behalf. The president 
of the court announced that the law member ruled that "accused cannot 
take the stand in this inquiry at this time" (R. 11). The court ,errecl 
in thus excluding the testimony or accused (par. 120£, i:..c.M,) but 
there is nothing in the record to .suggest that his proffered testimony 
would have materially influenced the determination of the special issue 
before the court. As noted, he subsequently testified upon the general 
"issue. In view of the nature of the special issue involved the Boa.rd 
of Review is cominced that· the error could not have inJuriously affect
ed the substantial rights of' accused 'Within the meaning of' Article of 
War 37. 

Upon the evidence before it the court was legally justified in 
overruling the special plea in bar of trial (0:4 204790, E&2!). In- ' 
asmuch as the record of trial contains expressions of roodical opinion 
to-the effect that accused~ not have been mentally·responsiblo !or 
his acts,. and since it does not appear that accused h&.a, been exe.mined 
by a psychiatrist, administrative action may appropriately be taken 
upon the soldier's return to the United states to deten:line his mental 
respons:rb illty. 

6. The United States Disciplinary Ba.rrB.Cks, Fort Leavenworth, 

Kansas, should be designated by the reviewing authority as the place 

or confinement. 


7. The court was legally constituted. No errors injuriously af

fecting the eubstantial rights of accused wre comr.litted during the 

trial. In the opinion or the Boa.rd of' Review the record of trial is 

legally sufficient to support the i'indinss, and sentence, 


~-~ ~-~....,"""'~~~~ii-I,~..,._~~"---------' Judge Advocate, 

~~~ Judg$ Advocate,

.?,,~: ~go AdVOC&tl, 
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ip· 
UNITED STATES . 	 ) IX ARJfl CORPS 

) 
v. 	 ) Trial by G.C .M•• convened a.t 

Fort Lewis • '7lashington, May 
First Lieutenant FRANCIS R. ~ 28 and 29, 1942. Dismissal 
RIESENIIIA.U ( 0-420670) • ) and confinement for five (5) 
Medical Corps. ) years. 

OPIHIOM of the BOA.RD OF REVIE'i{ 
HILL, CRESSON and LIPSC01IB, Judge Advocates. 

1. The Board of Review has exrunined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused v:as tried~upon the following Charges and Specifi 
cations: 

CH.A.RGE I: Violation of the 96th Article of \iar. 

Specification l: In that 1st Lt. Franci~ R. Riesen.man, 
Medical Corps Reserve, did, at Fort lewis, Washington 
on or about April 16, 1942 with the intention of 
evading his duty as an officer, feign disability. 

Specification 2: In that 1st Lt. Francis R. Riesenman, 
Medical Corps Reserve, Assistant Battalion Surgeon 
of the 776th Tank Destroyer Battalion, having been 
directed by Captain John H. Carlock, Medical Corps, 
Battalion Surgeon of the 776th Tank Destroyer 
Battalion, to perform routine daily duties at about 
12:00 Hoon, April 16, 1942. did bet\'reen 1 P.1i. April 
16, 1942 and 3:40 P.M. ,April 16, 1942 fail to obey 
the same, at Fort lewis, Washington. 

CHARGE II: Violation of the 64th ,Article of War. 

Specification, In that 1st Lt. Francis R. Riesenman, 

Medical Corps Reserve. Assistant Battalion Surgeon 

of the 776th Tank Destroyer Battalion, having re

ceived a lawful command from Major J. P. Barney, 
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Jr., 776th Tank Destroyer Battalion, his superior 
officer, who was.then in the execution of his 
duties as the Commanding Officer of said 776th 
Tank Destroyer Bn. to perform. certain routiIIS daily 
duties, hereinbelow tabulated, did at Fort Lewis, 
Wa.sh. on Ol" about ~ril 16, 1942, wil.i'ully disobey 
the same. to witJ ' 

Headquarters Medical Detachment 
776th Tank Destroyer Battalion, 

Fort Lewis• We.shington 
April 16. 1942 

Routine Daily l)ities for 1st Lt. Francis R• Riesenman. :U::: 

l. 6115 .Al( •••••••••••••••Reveille attended by e.11 Officer. 
2. 6115 to 6a46 AM •••••••ca~sthenics for entire be.ttalion. 
3. 7100 AU ••••••• .'•••••••Brealcfa.st. · 
4. 7130 .Al( •••• •.• •••••••••Sick-Call--Diapensary. 
5. 	9100 AM. •••••••••••••••l[edioe.l Supply, Administration and 

Medical Personnel Duties. 
6. 	9130 AM ••••••••••• ~ ••• Inspection of Be.tte.lion Area., All 

Messes and Bar~acks. 
7. 	10a45 A, to lla45 AM ••Firing Instruction on Ranges in 

.22 Caliber and .30 Caliber 
Rifles. Machine guns and Sub
machine guns, and .45 Caliber 
Pistols. 

a. 12,·oo Noon •••••••••••• I...inoh. 
9. 	1:00 PM •••••••••••••••Medical Record, Maintenance and · 

Schedule Routine, Files and Cor
respondence. · 

10. 	2100 PM to 4100 PK .•.Classes for Medical Training of 
Detachment Personnel. 

11. 	4115 to 4145 PM ••••••Obstacle Course and Physical con
ditioning Exercises. 

12. 	5100 PM ••••••••••••••Recall. · Attention to Personal 
Items, especially as regards to 
appearance, in preparation for 
inspections. · 

13. 6100 PM .;••••••••••••])inner. 

The remainder of the day is free except on those 
days 'When you are the Medical Officer of the day. Major 
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Wyatt of the 144th FA works with us, thus you will be 

medical officer of the day every third night, accord

ing to the schedule posted in our dispensary. It is 

recommended that in yo.ir free time at night, you thor

oughly familiarize yourself with the contents of the 

following Field Manuals a 


FM 8-40 •• •• Field Sanitation 
FM 8-45 •••• Records of :Morbidity and 1fortality 
FM 8-220 ••• Medical Department Soldiers Handbook 
FM 22-5 • • • • Infantry Drill Regulations 

/sga/ John H. Carlock, capt. 1I! 
John H. Carlock, Capt. l£ 

.Surgeon, 776th Tank Destroyer Bn. 
~.·.~ ·'. l ; l . ,- .. •,f• ' ,J·- " r·\ 'l ·r·· 

He pleaded not guilty to. 'all Charges and Specifications. He was found 
guilty of Charges I and II, and the Specifications thereunder. He was 
sentenced to be dismissed the service, to forfeit all pay and allov,ances · 
due or to become due, and to be confined at hard labor for five years. 
The reviewing authority approved only so much of the findings of guilty 
of Specification 2, Charge I, as involves failure to obey, in the ma.Ill,er, 
under the circumstances,· a.nd at the. place alleged between the hours of 
l p.m. and 3 p.m. of April 16, 1942, and only so much of the findings of 
guilty of the Specification of Charge II as involves willful disobedience 
of a. lawful command, in the· manner and under the circumstances alleged 
betv,een 2 p.m. and 4 p.m., approved the sentence~ and forwarded the record 
of trial for action.under·the 48th Article of War. 

3. At the beginning of the trial the trial judge advocate and the 

defense counsel joined in moving the court to inquire into the sanity of 


· the accused. This motion was granted, and extensive testimony vras re
ceived concerning the mental responsibility of the accused as of the time 
of the trial and as of the time of the alleged offensea. 

This evidence shows that prior to April 16, 1942, the date of 
the alleged ofi'enses, the accused had been twiC?e a patient in the. Barnes 
General Hospital. During his first period of hospitalization from 
February 10 to March 19, 1942, the accused was primarily t...11e patient of 
Dr. Goering of the Orthopedic Departmep.t. He was particularly examined 
by Dr, Goering for an alleged back injury, and by Dr. Sugar, an eye 
specialist, for an eye complaint. During this period, however, the ac
cused was also examined by Captain Bradshaw, Chief of the }leuropsychiatric 
Section, who testified that he examined the accused one afternoon for 
several hours and that he conferred both with Dr. Goering and Dr• Sugar 

. concerning the complaints of the accused, but that he did not discuss the 
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psyohoneur~tio condition of the accused with them. Re testified that 

the aocused suffered subjective symptoms, exaggerated bis complaints, 

and in his opinion had a mild case of psychoneurosis (H. 160). He 

also testified that he did not observe SJJY emotional insta.l>ility in 

the accused, or any compulsive defensive reaction on the pa.rt of the 

accused while the aooused waa at the hospital, but that the accused 

seemed to be happy and content while there. He further stated that 

it would be very ea.sy for a doctor with a knowledge of psychiatry to 

simulate ·psychoneurosis (R. 162). Captain Bradshaw admitted that it 

wa.s possible for a psychoneurotic who was apparently normal, under 

very great change in circumstances, to change within· a very short time 


· to such a state that he would be unable .to perform physical duty (R. 
169-170). On this point he stated that he believed that if a psycho
neurotic person were, called a liar, a coward, a malingerer, and 
threatened with· court--martiel action, he might experience· a defensive 
reaction (R. 178). 

Oil March 10, 1942, a Disposition Board at the Barnes General 

Hospital rendered the following report concerning the accused, 


"After a thorough examination of the officer and the 

clinical record pertaining to his case, the .Boe.rd finds 

that the diagnosis is as follows, 


11.(l) Psychoneurosis a · 

LCD, No~ EPTAD. 


· The Board is of the opinion 

11That this -officer has reached maximum hospital im


prov8lllent and is physically fit for active military 

service" (Cts. Ex. 22). 


Fram .April 2 to April 15, 1942, the accused was· again a patient 
in the Ba.mes General Hospital. During this second period of hospitaliza
tion, the accused was primarily the patient of Captain Cromwell, an 
assistant of Captain Bradshaw, the ch'ief of the Neuropsychiatric Depart
ment, and Captain Bradshaw did not,during this period, attempt to make 
a detailed study of the accused (R. 163). Captain Cromwell testified 
.that the illness of the accused "* • • is an honest illness" on his part, 
although he has a tendency to exaggerate his condition. He stated that 
"My conclusion ia that Lt. RiesemD8.n is a psychoneurotic and has been for 
years 11. 

On the basis of this period of hospitalization, a second Dis• 
position Board composed of two of the SSllle officers who on March 10, 1942, 
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' J 

had reported. the accused as tit tor full military duty, made· a similar 
report, ,a,·rollowaa 

Secoxn diagnosis, .April 7, 1942. 

Period of hospitalization .April 2 to April 15, 1942. 

•(1) _Psychoneur~sis, mild, not disabling. . . 
•c2) 	 Pea pla.nus, lat degree, bilateral, non-symptomatic. 

LCI) • fl and ~, :tlo, EP.J:E.AD. · 
The Board 1a ot the opinion . 

"Th&t this otficer bas reac.hed maximum hospital improve
.. ment and ia physical~ f'it for full military duty. 

The . Board recommends a 
"That lat. Lt.· Francia R. Riese:mna.n be discharged from 

the hospital and returned to bis proper station for duty" 
{Cts. Ex. 22). 

Following t_hese two periods of hospitalization in the Barnes 
General Hospital, and subsequent .to the alleged offenses of which the 
accused is charged, a Board of Medioa.l Officers was appointed to de
termine whether the accused was sane and whether on the date of the 
alleged offenses he was able to distinguish ri_gllt from 11rong and to 
adhere to the right (Cts. Ex. No. 1). This boa.rd, consisting of two 
psychiatrists and a general_practitioner of medicine, observed the ac
cused from M~ 7, 1942, until :May 13, 1942, · and rendered a report as 
follows a · 

"a. Diagnosis a Psychoneurosis, mixed type, severe •. 
9b. That this officer is not insane and was not· in

sane on April 16, 194:2. 
"c •. That this officer did know right from wrong. 
"d. That knowing right from wrong he nevertheless 

was unable to adhere·to the right because of his 
marked emotional. inatabi lity and his compulsive 
defensive reactions. 

•e. 	 Ths.t this officer is capable of conducting his 
defense intelligently." 

In addition to the report of this board of oi'ficers, each of 
the members of the board testified in person. Each officer expressed 
the opinion that the accused was suffering from a severe, mixed type of 
psychOlleurosis. Psyohoneurosi s was described as a oondition or state of 

· anotional instability which causes a person to suffer from imaginary or 
exaggerated complaints. It was explained that such a person might be 
compelled, .by a so-called compulsive defensive reaction, to defend him
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self from circumstE:.L.cos or conditions which, because cf his exaggers.t~,1 
or imaginary ailments, he might feel unable to meet. Such s. ~'Jr.son, L1. 
his efforts to defend himself from such conditions, mit;ht co ~o emotion
ally unbalanced as to be unable to adhere to the right al tlloud1..;~cogniz
ing the differe.'lce between right and Yil'Ong. In the opinion oi' tne l:•oatd 
of officers the accused was in such a condition on April 16, 19,.;,2, the 
day of the alleged offenses (R. 28•49; 94-107; 110-136). Tne president. 
o£ the board testified that "From a psychiatric e.nd medical ,iewpoir~t:,
* * *" the accused should be pardoned from the con!:'E>q:,_,er,,.es of his acts 
on April 16, 1942 (R. 41-42). He also explained t."l.a.t wt_:~ conduct or 
the failure of a psychoneurotic to adhere to t1le right 

"* * * does not shOW" a lack of character. It shows an in
herent instability * * *• Usually they [the psychiatrig 
inherit these tendencies and not the actual difficulty. 
They inherit the tendencies toward these so called break

* * *11downs (R. 30). 

Concerning the inherited tendencies of the accused toward a 
psychiatric condition, the collected data considered by the board of of
ficers sho~~ that the father of the accused has been insane, that his· 
father is a highstrung, nervous person who, on tvro occasions, has been 
confined in a hospital for mental treatment. One broth,~r at the age of 
3 suffered from pertussis with ensuing encephalitis e.n<i convulsions and 
had to be kept in a. straight jacket for ·3 years. One paternal aunt has 
been a patient in a mental institution for 3 years. Another paternal 
aunt never married and has been ln different hospitals for &pproxima.tely 
15 years. She is vtiry nervous an'1 unstable.·;· One paternal cousin vras 
sent to the Warren S,:a.te Hospital .~\,r mental treatment 2 months prior to 
this trial, Another paternal cous.i ,l is s&.id never to have been right 
since the lt,at war. Sli.11 another ~.irst cousin is in a mental institu
tion at the. present th1., (R. 52-54). 

The .Army history of~the accu4ed, which was considered by the 
Boe.rd of Medical Officers, shows that when the accused first applied for 
a commission he was rejected for reason of physical disability and that 
later, tlu-ough the efforts of friends and notable persons, he secared a 
commission vlhich he accepted despite his trouble vnth· his eyes and head
aches. The accused served approximately 6 months in v:alter Reed Hospital 
in the Neuropsychiatric Section a.nd was given i.;(., believe that he was to 
b0 assigned to a hospital for that type of work. Instead of such an assign
ment, however, ho was sent to fiel~ duty at ]fort Lewis and assigned to the 
776th Tank Destroyer Battalion. The accused felt that he· was incapable of 
doing field work e.nd made an effort to be rel:i.ev.ed of his assignment. When 
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efforts failed, ho bees.me more nervous a.nd was then sent to the Barnes 
General Hospital fer treatment. 1;Jter a short stay in the hospital he 
was returned to duty with his organization, Shortly thereafter he wr..s 
again sent to the Barnes General Hospital and after a short time again 
returned to his organization for duty. It was on the occasion of this 
second return from the Barnes General lioepital that the events occurred 
upon which the Charges are based (R. 55-57). 

Upon the basis of the testimony outlined above, the co,urt, upon 
secret written ballot, made the following finding: 

"* * * that at this time the accused is in a proper 

mental condition to undergo trial, and the court further 


1 	finds that the accused, on April 16, 1942, the time of 

the conunission of the alleged offense, was so free from 

mental defect, nental disease or mental derangement, as 

to be able to distinguish right from wrong and adhere to 

the right" (R. 193). 


At the conclusion of all the testimony the court again passed upon the 
issue of sanity and rendered a similar finding (R. 278 ). 

4. The evidence presented in support of the Charges and Specifica
tions showstha.t the accused returned from the Barnes General Hospital on 
April 15, 1942, On the following morning he reported to Captain Carlock, 
the adninistra.tive medical officer of his battalion, a:ad informed hi.m 
that he had been marked for duty by the hospital authorities but that re
gardless of the hospital report he was still sick, The accused asserted 
that he was suffering with his eyes, with.headaches, e.nd was so nervously 
upset that he felt as 11' he had a knot in his stoma.oh • .Although c,-ptain 
Carlock did not examine the accused, he testified that he .felt that the 
accused 

11 **•was terribly nervously upset, wrought up, nervous. 
"Q In other 'WOrds, he wasn't in a normal healthy con

dition? 
"A 	 He wasn't in a state of nervous health &:DyWay. He 

was irritable and excitable from a nervous standpoint. 
I don't know how to elaborate on that because I wasn't 
introspective from a medical angle" (R, 209). 

Captain Carlock also stated that the accused, upon return from the hospital, 
appeared to have lost weight (R. 212). 

Later, during the same day, Captain Carlock, at the direction of 
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Major ~ney, his battalion commander~· prepared a detailed daily routine 
of duties for the aocused to perform. · Captain Carlock gave this list of 
duties to the accused at about 12130 p.m., and directed him to carry out 
his duties as outlined. These detailed requirements are set forth in 
the Specification of Charge II. The accused accepted the list but failed 
to perform: the duties ·outlined for 1 p.m., i.e., "Medical Record, Main
tenance and Schedule Routine, Files and Correspondence". Furthermore, 
the accused refused to conduct a class for the "Medical Training of De
tachment Personneln between 2 e.nd 4- p.m., as directed. At the time the 
orders were presented to him, the accused stated •1 can't do it. I just 
can't do it" (R. 215). 

At about 11130-a.m., on April 16, 1942, the accused reported to 
Major Barney, comnanding 91'1'icer of his battalion. Major Barney informed 
the accused that he had received a report from the Barnes General Hospital 
Disposition Board stating that the accused was physically and mentally 
competent to perform ~uty and that he .had been returned to full duty 
status {R. 22.0). In reply the accused explained that he was, ill and 

. physically-unable to do full duty but Major Barney informed him that 
1 	 Captain Carlock would give him. his orders and that he IIDlBt comply with 

them or he, Major Barney, "*. • • _would try him". Major. Barney gave him 
a copy oi' the detailed orders which Captain Carlock had prepared (R. 
217-220). . 

, 	In the afternoon of the same day Major Barney, after a conference 
-with the Corps inspector and Colonel Laughlin~ the Corps judge advocate, 
called Captain Carlock, Major Gauilce, executive officer, Lieutenant Weir, 
adjutant, and the accused into his office. Major Barney then gave the ac
cused ·the same. instructions which he had pi:-eviously received from both 
Major Barney and Captain Carlock, and told him 

n* * • that it he failed to comply with the instructions con
tained in those orders, in view of the findings of the :Medical 
Boa.rd at Barnes General· Hospital that there was but one re
course open to me and that would be to prefer charges against 
him for malingering and direct disobedience of an order".. 	 , 

lajor Barney explained to the accused the legal consequences of di sobe
dience of the orders. The accused again protested his physi~al inability 
to perform regular ~uty and asserted that •1 cannot and will not perform 
those duties and will have to 'accept arrest" (R. 222). The accused was 
then placed in arrest in his quarters and was kept in arrest until he 
was sent to the Station Hospital at Fort Lewis (R. 222-223). 

5. The acoused in an unsworn statement presented a biographical 
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aketch of his life. He explained that from the age of 7 to the age of 
he was constant!~ emotioI18.lly disturbed by the feeble-minded condition 

~f his brother which reg_uired the keeping of his brother in a straight 
jacket and that he ha.1 never q..u.te recovered from the shook of losing 
another brother by drowning • 

.A.t an early age the accused developed a tendency tows.rd car sick
ness which he had never overcome. In 1935 the accused experienced his 
first trouble w1 th his eyes. Al though he was repeatedly treated for his 
eye trouble he had never overcome it. In addition to the trouble with his 
eyes he suffered from headaches, nervous trouble, and from a back injury. 

After graduation from medical school the accused had been offered 
a position in the Gallinger Hospital, which he rejected in order to enter 
the Army. When he first applied for a commission he was rejected for 
physical unfitness. The accused, howevfr, appealed to the Surgeon General 
and assured him that he felt he could rerform duty in a hospital. The 
Surgeon General promised that he would recor.rnend him for a hospital post. 
Thereafter, the accused was commissioned and given an assignment at Walter 

·Reed General Hospital. 

The accused stated that at all times he was eager to serve his 

country, and that he had volunteered to go on an assii;nment to Africa. 

Instead of going to Africa, however., he had been sent to Fort Lewis for 

field duty. When his duties there had become too ha.rd for him, he had 

answered sick call and had been marked 11Duty11 • Later he was sent to the 

Barnes General Hospital ·on two occasions. 


When the accused returned from the hospital and reported to his 

organization on .April 16., 1942, he stated that ho had lost 23 pounds in 

weight and ?ra.s suffering with his eyes, his back, and. his nerves. "\Then 

he reported to Major Barney, his commanding officer, Major Barney stated 

that 

"I am going to place you under arrest and chargo you 

with feigned disability to evade duty•••. I feel that 

you are doing it because you a.re afraid of going into 

action" (R. 269). 


In describing his interview vrith Major Barney, the accused stated that 
although he might have said he would not follow the outline ct duties 
at the morning interview when he we.s very excited, at the aft;ernoon in
terview he had told Major Barney, *I cannot do it•. I am sorry". The ac
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oused stated that on April 16, 1942, he had a feeling which. he could not 
describe and that he never willfully or intentionally attempted to evade 
or disobey any order or duty (R. 271-272). 

6. Specification 1, Cbarge I, alleges that the accused, on .April 
16, 1942, feigned disability with intention of evading duty. The evidence 
shows that on April 15, 1942, the accused v.ra.s discharged from the Barnes 
General Hospital a.n:l returned to his station for duty. It also shows 
that on the following morning he reported to his superior medical officer. 
and advised him tha.t he was unable to perform regular military duty. · 
Despite this claim of illness, the accused was not examined and no de-· 
termination at that time was made of his physical or mental condition., 
although this superior medical officer testified that he felt that .the 
accused was at that time•••• terribly.nervously upset., wrought u~, 
nervous". In view of this testimony and the absence_ of any direct evi
dence showing that the accused was actually feigning disability on ,lpril 
16., 1942, the findings of guilty under this Specification should be .dis
approved. · ~ · 

. 7. Specification 2, Charge I, alleges that the accused failed to 
obey an or<ier of Captain John H. Carlock to perform routine duties between 
1 p.m. and 3140 p.m. on April 16, 1942, in violation of the 96th Article' 
of Wa.r. The Specification of Charge II, alleges that the accused willfully 
disobeyed Major Barney, his superior officer, by refusing to perform routi:ce 
duties on April 16, 1942,' in violation of the 64th Article of wa.r. ·· The ' 
allegation of the Specification, Charge II, alleges a willful disobedienoe 
at the same time covered in the allegation of Specification 2, Cha.rg& I. 
The reviewing authority, however, approved only so much of the findings 
under Specitice.tion 2, Charge I, as found tha:t;; the accused failed to obey 
Captain Carlock between 1 p.m. and 3 p.m. of April 16, 1942, and only so 
much of the findings under the Specification; Charge II, as found that the
accused willfully disobeyed Major Barney from 2 p.m. to 4 p.:m. 

The evidence shows that at about 12130 p.m. on J.pril· 16. 1942. 
Captain Carlock, at the direction of :M;ajor Barney, gave the accused a 
list of daily routine duties end directed him to ca.rry out the duties as 
outlined. Furthe?'J!lore, the evidence shows that the a.ooused claimed ill• 
ness a.nd failed to perform the duties outlined. 

. At a.bout 3, p.m. ot' the same day, Major Barney gave the accused 
the same list of routine duties which ha.d previously been given him by 
Captain Carlock end ordered him to perform them. The accused claimed 
illness, refused to obey the Ol"der of Major Barney, and specifically re
fused to perform the duties designated to be performed from 3 p.m. to 
4 p.m.. This evidence shows very clearly tha.t the a.caused refuaed to obey 
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the order as· alleged. If, therefore,. the ·accused was shOWA to be so 

free from mental defects as to be able to "adhere to the right" on 

April 16, 1942, he is subject.to the punishment assessed aga.iruit hilll.. 

In view, however, of the lack of proof that the accused was able to 

•adhere to the right", a.t the time in question, the findings of guilty 

under this Specification should be disapproved. 


8. · The controlling problem in this case, is the determination ot 

the mental responsibility of the accused for the several offenses of · 

which he is charged. On this question the Manual for Courts-Martial, 

1928, directs that - · ' 


"Where a reasonable doubt exists as to the mental re

sponsibility of an accused for an offense charged, the ao

cased oan not legally be oonvioted of that offense.***" 

(M.c.11.,. 1928, par. 78). 


This provision, which is similar to the provision of ·the 1921 Manual, 

places the burden of ultimate persuasion on the issue of mental responsi

bility upon the prosecution and recognizes the fundamental principle that 

all.men are deemed innocent until proven guilty beyond a reasonable douQt 

(see M.C.M., 1921, par. 219). · On this point the United States Supreme 

Court has made the following authoritative pronouncements 


"* * * Strictly speaking, the burden of proof, as those. 
words are understood in criminal law, is never upon the ac
cused to establish his innocence or to disapprove the facts 
necessary to establish the crime for v,hich he is indicted. 
It is on the prosecution from the beginning to the end of 
the trial and applies to every element necessary to consti 
tute the crime •. * * •-. 

"* * * 
11If insanity is relied on and evidence gl. ven tending 


to establish that unf'ortunate condition of mind, and a 

reasonable well-founded doubt is thereby raised of the 

sanity of the· ~ccused, every principle of justice and 

humanity demands that the accused shall have the bene.fit 

of the doubt" (Davis v. United States, 160 U.S. 469, · 

oited in James, CM 116694). -·- 

In determining the type and extent of mental derangement or disease 
which will relieve one of criminal accountability, we are guided by the pro
visions. of the Manual for Courts-Martial, 1928, which state,· that a 
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11 * * * A. person is not mentally responsible for an 
. '. 	 offenee ·unless he was at the i.ima so far :free from 


mental defect, disease, or derangement as to be able con

cerning the particular acts charged both to distinguish 

right from wrong and to adhere to the right" (M.C .:M., 

1928, par. 78). 


The ~ual for Courts-Martial, 1921, on this point provides t.lia.t in de
termining the issue of mental l'.espor1Sibility for a crime, the courts
martial ha.viDg such responsibility $hould ballot upon the followiDg 
questions a · · 

"• * 	 • 
"{2) r:as the accused at th~ tiua of the commission 

of the alleged ot'fense so far free from mental defects, 
mm:i.tal disease, or :r.ienta.l dt<rB..llf,e,.en.t as to be able, con
cerning the particular a.cts char;~0d, both (1) to distirigui sh 
right from wrong and (2) to acl.h, ,·0 t,, the right·/ 

"This question will be l,c:.l10t~,: upon n.s to each speci
fication, and if answered nsgc:..tiv'ol~' or a tie vote the court 

.will acquit ti'le accused as to such specification" 
(M.c.u.; 1921, par. 219 (g)). 

S~le.rly, Winthrcp states that: 

"To cor...stitute a defence on the· ground cf insanity, 
it may be znade to appea1·, * * *• on the cthe~- hand, that, 
though aware of tile nature and consequence o/ his a.ct, as 
well as of its wrongfulness or its illegality, l'.e was 
prompted by such an uncontrollable impulse as not to be a 
free agent11 (7linthrop I s Ililitary Law and Prec3dents, Re
print. 1920, P• 294). 

In CM 116694, James, The ,J:;dge Advocate Gene,ral cited the follovn.:og 
language with approval: 

"Men, undor the influence of diaaase, may.know the 
right, and yet be povrerless to resist the v:ro:ng. The woll

·lcnown ~xhibition of cunning by persor£ admitted to be in
sane, in the perpetration of an illeEal act, would seem to 
indicate cb.mprehenaion of its evil nature and legal conse
quence, and yet the power of self-control being lost from 
disease, there can be no legal responsibility." 
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Likewise, in CM 124243, Harris, The Judge Advooate Ge:ceral held that 
evidenoe showing acute melancholia. or emotional insanity pr~sented a 
valid defense agaillBt the offense charged. Although this just a.net 
humanitarian doctrine is not recognized in all jurisdictions# it is 
definitely a pa.rt of our milit~ law. 

In view of the above authorities and the uncontradicted. testi 
moey that the accused was capable of conducting his defense intelligently 
and of distinguishing right fro;n "IVl"ong at the. time of the alleged or~ 
fenses, it remains only to determine whether, at that ti:m.e~ he was also 
able to adhere ~~~· If the )'1:0secution failed to discharge it, 
burden of proof on this vital issue, the findings of guilty must be dis~ 
approved. A detailed consideration, therefore, of the evidence on this 
point is necessary. 

The r~port of the boa.rd of medical officers appointed to. in
quite into the mental condition of the accused, reported, 

"d. That knowing right from 'Wrong he nevertheless 
was unable to adhere to the right because of his marked · 
emotional instability and his compulsive defensive re
aotions ·" 

Furtheremore, each member of the board testified that he had exsmined the 
aooused and that it was his opinion that the accused was unable to adhere · 
to the right on .AJ?ril 16, 1942, the date of the'alleged offenses. Their 
examination vras. based on the personal history of the aooused, as well as 
upon their.observation and examination of him. Two members of the board 
were experienced psychiatrists and there is no evidence in the record re
flecting upon their credibility as witnesses, or upon the,silJOerity of 
their professional opinions. Their statements that there is an inherited 
tendency tovrard a psychiatric condition is clearly supported in the 
present case by the history of much.mental illn~ss in__the family of the 
accused. ]'urthermore, the testimony of Captain Cromwell, the officer 
who had charge of the accused durinf; his second visit to the Barnes 
General Hospital, vlithout passing on the ability of the accused to adhere 
to the right, stated that "My conclusion.is that Lt. ru.esemna.n is a. 
psychoneurotic and has been for years" •. In additioh, the evidence tend
ing to show the physical and mental condition of the accused upon his · 
return from the Barnes General Hospital, including the statement of his 
superior medical officer, that "I felt that he was terribly upset, wrought. 
up, nervous", tends to corroborate the definite conclusion of the board of 
psychiatrists. 

On the other hand, the reports of the 'b-10 Disposition Boards at 
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the Barnes General Hospital. made 37 days and 9 days. respectively. be
fore the alleged offenses. although concluding that the accused wa.s 
suffering from psychoneurosis. found further that the accused was 
•physically fit for full military duty". Inasmuch as these findings 
recognize the mental.ailment of the accused, such findings support the 
basic opinion of the special board that the accused was suffering from 
psychoneurosis. JJ.though the Disposition Board found the accused to be 
physically fit for duty at the time of their meetings. it could not and 
did not pass upon the mental condition of the accused or his ability to 
adhere .to the right as of April 16. 1942, and its findings cannot, there
fore, be considered as furnishing a trustworthy basis for the court's 
finding on this vital question. 

Likewise, the testimony or Captain Bradshaw, Chief of the 
Neuropsychiatric Section of the Barnes General Hospital, failed to 
furnish evidence to support the conclusion of the court that the ac
cused. on .April 16, 1942, could "adhere to the right". Even though we 
give full credence to the assertion that he had observed no emotional 
instability in the accused while the accused was at the Barnes General 
Hospital, such conclusion appears to be based upon observations made 
without the benefit of knowledge'acquired from subsequent events and 
scarcely affords, therefore, a trustworthy key to the interpretation of 
those events. The witness admitted that one suffering from psychoneurosis 
might undergo a distinct mental change in a short time if subjected to a 
sufficient disturbance. It would seem that the accused was subjected to 
such a disturbance on April 16, 1942. when he was charged with malingering 
and threatened with being court-martia.led. It should be observed that 
neither Captain Br&.dshaw, nor any of the other expert witnesses testified 
directly that the accu~ed was so free from mental defects as to be able 
•to adhere to the right" on April 16, 1942. 

Furthermore, the record presents no satisfactory explanation 
why the clearly expressed and deliberate opinion of these experts, whose 
unimpeached and unprejudiced testimony presents prima facie proof that 
the accused was unable to adhere to the r_ight on April 16. 1942, should 
have been rejected by the court. Concerning the duty of the court
martial.to consider such testimony, it has been said thata 

"* * * While it is the function of the court as triers, 
of.fact to consider the report of the board and accord to 
it that weight and credence to which, in the judgment of 
the court, it may be entitled,. yet since the report of the 

· boa.rd, supported by other evidence, was unimpeached·by the 
prosecutio;i, it is. prima facie proof of mental derangement 
and the court could not entirely disregard such evidence. 
• * *" (CM 128252, Heppberger). 
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Furthermore• lJ.r. Justice. He.rlan, in the case of Davis v. United 
States, cited above, concluded with the follmving observatforis: --· 

"It seems to us that undue stress is placed in some of 

the cases upon the fact that, in prosecutions for murder, 

the defense of insanity is frequently resorted to and is 

sustained by ti1e evidence of ingenious experts whose 

theories are difficult to be met and overcome. Thus, it 

is said, crimes of the most atrocious character often go 

unpunished, and the public safety is thereby endange~ed. 

But the possibility of such results must always attend 

any system devised to ascertain and punish crim~, and 

ought not to induce the courts to depart from principles 

fundamental in criminal law, and the recognition and en

forcement of which are demanded by every consideration 

of humanity and justice. No man shall be deprived of his 

life wider the forms of law unless the jurors -who try him 

a.re able, upon their consciences, to say tha+. the evidence 

before them, by whomsoever adduced, is sufficient to show 

beyond a reasonable doubt the existence of every fact 

necessary to constitute the crime charged. 11 


In view of the standards definitely established by the foregoing 
authorities and the rule of law Vlhich places the burden of ultimate par
suasion on the prosecution to show that the accused could adhere to the 
righ_t on .April 16, 1942, we are impelled to the conclusion that the 
prosecution, not only failed to discharge this burden of proof, but also 
failed to rebut the positive findings of the Medical Board appointed to 
determine the mental condition of the accused. .Accordingly, all the find
ings of guilty and the sentence should be disapproved. 

9. The Board of Review has given careful consideration to the follow
ing letters: 

A letter from Jos. Riesemnan, Jr., to Lieut. Colonel ..llfred 
M. Wilson. 


Letters from AUfusta Mary Riesemnan to Colonel Charles c. 

Cresson, lated July 3, 1942, and July 23, 1942. 


Letters from Augusta'Mary Riesenma.n to Lieut. Colonel 

Robert v. Laughlin. 


A letter from the Honorable Harold Knutson to the Commanding 
General, Fort Lewis, Washington, and to The Judge .Advocate 
General. 

A letter from the Honorable .Augustihe B. Kelly to The Judge 

.Advocate General. 


A. 	 letter from the Honorable James J. Davis to The Judge 

Advocate General. 
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10. The accused was born at Fre.nklin, Pennsylvania, on November 
10, 1909. The records of the Office of The Adjutant General show his 
service as follows a Applied for appointment on February 12, 1941; 
Rejected as physically disqualified March 17, 1941; Waiver of over
weight approved .April 26, 1941; AtJpointed first lieutenant Medical 
Reserve June 14. 1941, and accepted by oath of office June 17, 1941J 
Ordered to extended a.ctive·duty, effective July 12, 1941, with' permanent 
station at Washington, D.C. 

11. For the reasons stated, the Board of Review is of the opinion 
that the record of trial is legally insufficient to support the findings 
of guilty of.the Charges and the Specifications thereunder and the sentence. 

h~LJ&bb~ Judge J..dvooate. 

~cr~~dge Advocate, 
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