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WAR DfillARl.i.'L::EN'r 

Services of Supvly 


In the Office of The Judbe .Advocate General 
 (1)
'l'/ashi:ngton, D.c. 

SPJGH 
CM 227873 DEC S 1942 

~,R 
UNITED STATES 	 ) EIGHTH SERVI.CE COMMAND 

) 
v. 	 ) Trial by G.C.M., convened at 

) Fort Sill, Oklahoma, October 
Private CHESTER D. ROYSTER ) 23, 1942. Dishonorable dis
(18011846), Service Battery, ) charge and confinement for 
2nd Battalion, 349th Field ) five (5) years. Federal 
.Artillery. ) Reformatory~ El Reno, 

) Oklahoma.. 

HOWING by the BOA,.iD OF REVIE'i'/ 

HIIJ.., CRESSOH and LIPSCOllB, Judge.Advocates. 


1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Specifi 
cation: 

CHA.RGE1 Violation of the 93rd Article of War. 

Specification: In that Private Chester n. Royster, 
Service Battery, Second Battalion, Three Hundred 
Forty-Ninth Field .Artillery, did, at Fort Sill, 
Oklahoma, on or about June 5, 1942, commit the 
crime of sodomy by feloniously and aeainst the 
order of nature having carnal connection per 
rectum with a person of the same sex, to wit: 
.General Prisoner Fred T. Tlillborn. 

The 
was 

accus'ed pleaded not g,-uilty to the Charie a.YJ.d Specification, and 
found guilty of both. He was sentenced to be dishonorably dis

charged the service, to forfeit all pay and allowances due or to become 
due, and to be confined at hard labor for five ye!U's. 'rhe revievtint; 
authority approved the sentence, designated the Federal Reformatory, 
El Reno, Oklahoma, as the place of confinement, and forv1arded the 
record of trial under Article of War 50~. 

I 
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3. '.'.'.l-1e Speciiication alle2;es that the accused 

"* * *, dj d, at iort :;J.11, Oklahoma, on or about 

June 5, 1~42, cornr;..it the cri.!'1.'3 of' soc.om.y by feloniously 

and against the order of ~1:::i.ture having ca.rnal connec

tion per rectum v,ith a person of the.same sex, to vrit: 

Jeneral Prisoner Fred T. Willborn". 


T:ie record presents, hovrever, no cor,1patent evide.".lce that the 8.Cicused did 
penetrate the boc.y of· General Prisoner Fred T. Willborn with his sexual 
or0n.n. Since actual penetration or sexual connection is an essential 
element of sodomy, the evidence is legally insufficient to sustain the 
offense e.11~ ged (CLI 209651, Palmer ~d J.Iorrell; CM 206242, Stone). 

On the other hand, the evidence clearly shows that the accused 
attempted to commit sodomy in the manner alleged, and is legally suffi 
cient, therefore, to support so much of the findirlb of guilty a.s involves 
a findinc of ~uilty of the lesser. included offense.of an attempt to com
mit sodomy, in violation of the 96th Article Qf War (CM 191605, Ambrose; 
CH 186139, Kelley; CI.i 186140, Bolinger). · 

4. There is no maximum punishment prescribed in the table of 
maximum pw 2.shlaents (M.C.M., 1928, par. 104c), for the offense of an 
atte1:ipt to com.."llit sodomy (CM 212056, Smith):" The most closely related 
offE: 1se is· sodomy, for which the m.a.xiriiuiii'authorized punishment is dis
honorable discharge, forfeiture of all pay and allowances due or to 
becorn.e due, and confin-.:,:1.ent at ha.rd labor for fi V':l years. 

Since the offense of an attempt to com:uit sodomy is not punish
able undt1r .Article of rlar 42 by confinement in a penitentiary by some 
stl;l.tute of the United States of general application within the conti 
nental United States, excepting section 289, Penal Code of the United 
Scates, 1910, or by law of the District of Columbia, penit~ntiary oon
finer:ient is not authorized in the present cas~. 

5. For the reasons statt;d, the Board of Review holds that the 
record of trial is legally sufficient to support only so much of the 
findinGs of ;uilty as involves findings that the accused did, at the 
time and place, and in the manner alleged, atteLI~t to conunit sodomy, 
in violation of the 96th Article of War, and leeally sufficient to 
sup_siort only so much of the sentence ae involves dishonorable dis
charie, forfeiture of all pay a.nd allowances due or to become due, and 
confinement at hard labor for five years at a place othe~ th~ n peni
tentiary; i'ederal correctional insti +,·.1tion, or refonn.atcry. 

, Judge .l.dvooate. 

1J?i'4/lJ4,;,~- , Judi:;e .J.dvocat·e. 

~~---~, Judge Advocate. 
- ........... .. .. ,,_ ...-.-.. ...................,,.._...., ________________
~ ~ 
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SPJGH 

CM 227873 1st Ind. 


nar :9epa.rtme.at, J,A.G.O., D[C 4 ii4L - To t.11.e COTnn'.o.ndi:ng General, 
Headquarters Eir.;hth Service Comr:1a.nd, Services of Supply, Fort Sam Houston, 
·rexas. 

1. In the case of Private Ches·ter D, Royster (18011846), Service 

Bati;ery, 2nd Battalion, 349th Fitlld .Artillery, attention is invited to 

tae fore,;oing holding of the Board of Re-viev, that the reco;.·d of trial 

is lecally sufficient to support only so much of the findings of guilty 

as inirolves findint.;s that the accused did, at the· time o.nd piace, and 

in th"' •,a.nner alleced, attempt to corutlt sodomy, in violation o.f the 

9( r-·cicle of War, and legally sufficient to support only so much of 

~1e sentence as involves dishonorable discharge, forfeiture of all pay 

and allowances due or to become <lue, and confinement at hard labor for 


·fi vti years at a plr:.ce other than a penitentiary, Federal correctional 
institution, or reformatory, which holdi:DG is hereby approved. Upon 
designation of a place of confinement other than a penitentiary, Federal 
correctional institution, or refonnatory, you will have authority to 
order the execution of the sentence. 

2., The court adjud.::;ed and you approved the sentence including 
confinement for five years, on the basis of findings of guilty of the 
accomplished act of sodomy, in violation of Article of l'iar 93. I have 
concurred in the holdin.3 that the record lebally sup:::ior·cs findinr,s 
only of an attempt to comr.rl.-t; sodor,iy, in violatio;.1 of Article of War 96. 
I recomr:iend, therefore, that you remit so much of the confinement as 
in excess of that appropriate to the attempt to cor.uni t sodomy. In 
many states the statute provides for an e..ttempt a penalty one-half as 
great as the penalty for the complete~ offense, I sub6est that the 
sentence be reduced to confinement at hard labor for ti.vo a.nd one-half 
years. 

3. YLhen copies of' the published order in this case a.re forwarded 

to this office they snould oe accompanied by the foreGoin.g holding and 

this indorsement. For convenience or reference and to facilitate at 

taching copies of the published order to the record in this case, 

please place the file number of the record in brackets at the end of 

the published order. as follows: 


(CM 227873). 
Cl. . ~...---•-......... 


DEC '+ ~2 PM Cramer• 
Gener al, 

·-R.Ecii\~~d;;e Adv,;:,cate .General•., ' 

REC'D .G. M: ~ r- DEC - 9 19~? 
!, : 

·' 

,I DEC 9 1942
\ ,'-. ..,I. 
\ ) >:.: '·•• . 

.... , 

I.zyron C. 
J.Ia.j or 

DI S P ,:. T ~- H ~ O 
W..:..R Dt:"'-,'-i r - 3 -

SERVICt::S : . ~,,,t->,· .. t 
·- .J...~,-~-.Q, - 

3 
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TlA.R DEPARY.MEI-JT 
Services of Suppl;y 

In the Office of The Judge Advocate General 
nashington, D. C. 

SPJGK 
CM 227908 

UNITED STATES 	 ) 
) 

v. 	 ) 
) 

Private CHARLES VJILSON ) 
(18009219), Headquarters ) 
Battery, 1st Battalion, ) 
100th Coast Al'tillery ) 
(Antiaircraft-). ) 

(5) 

SEC 1 5' ,:-·..:t 

SIXTH SERVICE COi'.ThlA...1fil 

SERVICES 07 SUPPLY 


Trial by G. C. M., convened at 
Fort Custer, Michigan, October 
14 and 15, 1942. Dishonorable 
discharge and co!lf'inement for 
life. Penitentiary. 

REVI~ by the B~B.I) OF REV'IEW 

HOOVER, COPP and SARGENT, Judge Advocates. 


l. The record of trial in the case of the soldier named ab::r.re ha:3 
been examined by the Boord of Review. 

2. Accused was tried upon the following Charges and Specifi 
cations: 

CHARGE, I: Violation of the 93rd Article of Wm-. 

Specification: In that Private (then Staff Sergeant) 
Charles Wilson, Headquarters Battery, First Bat
talion, 100th Co=i.et .6..rtillery (Antiaircraft), did, 
in conjunction with Private Henry Scarborough, 
Headquarters Battery, First Battalion, 100th Coast 
Artille:rJ (Antiaircraft), at Sault Sainte Marie, 
Fichigan, on or about August 30, 1942, by force and 
violence and by putting him in fear, feloniously 
take, steal and carry away from the j:Elrson and in 
the presence of iir. "l'iillard Jollineau a billi'pld, 
keys, and a driver's license, value about three 
dollars($3.00), and a 1936 Ford V8 Coupe, License 
No. NU1133, value about one hundred dollars ($100.00), 
total value of about ~;:103.00, the property of :i.u-. 
'Willard Jollineau. 

CHARGE II: Violation of the 92nd Article of War. 

Specification: In that ?rivate (the)'.l Staff Sergeant) 
Charles Yiilson, Headquarters Battery, First Bat
talion, 100th Coast Artillery (Antiaircraft), did, 

http:dollars($3.00
http:ab::r.re
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in conjunction with Private Henry Scarborough, 
Headquarters Battery, First Battalion, 100th Coast 
Artillery (Antiaircraft), at Sault Sainte I.::.arie, 
1iichigan, on or about August JO, 1942, forcibly and 
feloniously, against her will, have carnal k!lrn·;ledge 
of :Miss Dorothy Ellis. 

Ee pleaded not guilty to and was found guilty of the Charges and Speci
fications. Ho evidence of previous convictions was introduced. Three
fourths of the members of the court present co:1curring, he was sentenced 
to dishonorable discharge, forfeiture of all pay and allcwa.."lces due or 
to become due ·and confinement at hard labor for the term of his nat-:iral 
life. The reviev:ing authority approved the sentence, designated the 
United States Penitentiary, Leavenworth, Kansas, as the place of confine
ment, and forwarded the record for a.ction under Article of Wro:- 5~. 

J. The evidence shows tr.at at about 12 :30 a.m., August JO, 1942, 
Miss Dorotlzy Ellis and 1.:r. Will&"d Wayne Jollineau were in an automobile 
parked on the City Limits r.oad of Sault Sainte Marie, 1:J.chigan (R. 14). 
Jollineau Yl'aS in the driver's seat and ilass Ellis was lying ,nth her 
head on his lap (R. 15). lu.ss Ellis we.s fourteen yea:rs of age (R. 36) 
and was of a weight of a.bout 98 pounds (R. 50). The car, a 1936 Ford 
coupe, belonged to Jollineau (R. 14). He testified that it had a retail 
market value of about :)~225 (R. 14, 15). Two negro soldiers, in uniform 
(R. 15, 26) suddenly appeared on the driver's side of the car (R. 15, 31) 
and one of them, whom Jollineau identified as accused (P.. 17, 28) cor:1
menced to strike the door w-".i.ndow (:l.. 15) with ~ ".45 a11tomatictt (R. 31) 
pistol (R. 15). Jollineau unsuccessfully tried to start the car but about 
this time a hole was broken through the window (R. 15; Ex. 4). The soldier 
identified as accused ordered Jollineau and l,..iss Ellis out of the car, say
ing, "Get out of the car, you•ll get hurt; get out of the car or we will 
shootn. They got out of the carJ One of the scldiers thrust the pistol 
ago.inst Jollineau•s back and Jollineau raised his hands and vrent three or 
four steps toward the back of the car. Jollineau testified, "I guess 
that is _'1'1len t.hey hit me". He lost consciousness. (R. 16) 

Miss Ellis testified th"'t Jollineau, 

ttput his hands up and walked a fey.; steps, and I wa.s 
standing beside the car. Ohe of the negro soldiers 
was standing besido me. ::;: heard a moen and ::;: turned 
and 1.':illard was lying on the road. A negro was stand
ing by me. He had his hands down the side as though 

5 
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he was loold.ng for something, I don't know what: 
Y;e went out to the field a little ways, and I 
screamed, and then there was just one negro with 
me at the time, and then when I screamed two were 
there. And when I screamed they grabbed me and 
held my mouth a.11.d I could not talk, I could hardly 
breathe. They were holding me down very ti.gh_t, 
and they told me I better not scream any more, 1 

m~Y.e any more noise. And then they tore the clothes 
off" (R. 44) • i 

She also testified that one of the soldiers "led" her across the road 
and "the first thing I knew:!: found xeyself on the ground" (R. 41) in 
a field (R. 42). Her slacks, which the men removed, were 'W?'apped 
"around" her "mouth" (R. 50). She testified that one of them nwanted 
me to kiss him" (R. 47). One of the two men had the "gun" but did 
not threaten her in words (R. 49). She also testified: 

"They grabbed me, and both of them seemed to have 
hands on my mouth and my throat. I could hardly 
breathe. That is the only force they used" (R. 49). 

Tiitness tried to move and to strike or ld.ck the men but could not do 
so because they had their l::mds on her a.r.ms (R. 49, 50). She was 
"afraid *"* just half st1.L'1!led11 (R. 50). Asked how she was compelled 
to remain on the ground she testified: 

"At first they had that gun, and then until they le ft 
there vras one of them vd.th me all the time" (R. 49). 

30th men had sexual intercourse vvith her, in turn. Yfu.i.le the "second 
man was on" her she heard a shot fired. The two men later had a con
versation and "looked around as if they lost something" (R. 45). Ydt
ness was menstruating at the time of the assaults (R. 42). She was 
bruised about the face '(R. 50). 

Soon ai'ter the assaults Miss Ellis went to Jollineo.u (R. 46). 
Eis head was cut (R. 34). She was without her slacks (R. 16). 
Jollineau regained conscic~s~ess. The two soldiers got in the car 
end drove away (R. 46). The girl ttfound" her slacks and she and 
Jollineau made their way to a nearby house. They later reported the 
occurrences to the police (R. 16, 46). 

-3
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l'Q.SS Ellis did not in court identify accused as one of her as

sailants. . Jollineau identified accused "upon the build oJ: the 1n..s.n" 

and from his voice. He testified that accused's features "looks a 

'little familiar. I would not say from his face positively, though". 
(R. 27, 32). IIe estimated that accused was about f'i ve feet, ei~t 

inches tall and weighed about 150 or 160 pounds (R. 29). P.e saw 

accused twice at a hospital the 11next night or the next night after 

that" and said at the time that accused "looked like the man, one 

of the men that were the,re" (R. 19). 


hlis s Ellis was examined by a civilian physician at about 2 a.m., 
August JO. The physician testified that she was nvery, very neurotic" 
and that he did not observe any bruises. Witness found her vagina 
swollen to some e::tent. He believed the STrellini; might have been caused 
by an injury or by her :r.ienstraation. Witness could not determine 
'Whether she had had recent intercourse. (Re 52-55) 

At about 7:20 a.m., August.JO, there ~ere found on the City Limits 
Road some broken glass, a "Woman's panties and a monthly strap attac!'led 
onto the pantlesn,and a n.45 automatic bullet". Some blood stains were 
observed and the "gTound was all trodden" (R. 57, 58). Accused vras not 
in his barracks at 12:JO a.m., August JO (R. 65, 67). At 5:45 a.m. 
it was found that a pistol previously issued to him was not in the 
company barracks (R. 70). A telephone message was sent to accused 
(R. 70, 71) and at about 7:30 a.m., he appeared in his barracks. Upon 
being questioned he stated that his pistol was 11 at his home" (R. 69). 
Accused was sent by car, ·with another soldier, to bring the pistol to 
barracks (R. 73). Upon arrival at his quarters in Sault Saint I.Iarie 
accused left tl1e other man in the car and went into his quarters, 
where he was later observed cleaninb his pistol (R. 91). The pistol 
was turned over to the canpany charge of quarters (R. 73). The com
pany commander examined the pistol and found the butt "badly scratched" 
and, 

11 in ad.di tion to the scratch marks which were fresh, 
or apfeared to be fresh, there were also particles 
embedded into the patchwork of the handle that re
flected light, such as would be done by pieces of 
glass" (R. 101). 

At about 10:30 a.m. accused was observed lying down. He 
1
w as questioned 

and said he "had slipped" and injured his knee (R. 102). It was soon 

7 
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discovered t..11.at he was suffering fran a gunshot wound in his right 
thigh (R~ 103, 122). .A.n X-ray revealed what appeared to be a bullet 
in his knee (R. 123). Accused at first said he had been stabbed 

. (R. 103) but later stated that thE: wound was caused by a bullet 
(R. 122). 

Accused was placed in arrest (R. 100). At about 6130 p.m., 
August 30, an investigation was conunenced by Second Lieutenant Walter 
E. Schroeder, QUarter:naster Corps, vrith r.ccused, his alleged co

offender and other witnesses present. Accused wa.s advised that he 

might remain silent and that whatever he said would be used against 

hiJll (R. 12S}. The investigation proceeded and at about l a.m., 

August 31 (R. 139), accused, without promises, thl:·eats or force 

(R. 1.34), made an oral statement, in private, to the investigating 
officer (R. 130}. He said, in substance, that on the night of' August 
29, 1942, he went with one Scarborough to the City Llmits P.oad in 
Sault Sainte Marie (R. 141) and noticed two cars parked there. The 
men laid among some weeds until one of the cars left and then went 
up to the· remaining car. Accused stated, 

"Scarborough had the pistol, slammed in the 
window of' this parked car amordered the people 
inside to come out. Both of' them got out on the 
same side of the car. Scarborough took the young 
man, held the pistol on him, told Wilson to take 
the lady, and Wilson walked on across the road to 
a clump of weeds. He got there and threw the girl 
into the bushes. Scarborough came and the girl 
started to cry out. Both of' them put their hands 
over her mouth to still her outcry and Scarborough 
started taldng the clothing off of this girl. 

"..~_f.'ter a bit ·he asked Yvilson: 'Do you want 
yours now?, \alson got up - or Scarborough got 
up, rather, and Ylilson gave hiJll the pistol, and ' 
Wilson then had intercourse with the girl. He 
got off, got his pistol back from Scarborough and 
went over towards the road, and Scarborough re
sumed the act or started mother act. He got 
over to the road and he started to put this pistol 
of' his into his pocket. Somewey or other he touched 
the trigger. 

"There happened to be a cartridge in the chamber, 
a.rid the pistol went off and shot him in the Je gn (R. 143) • 

-5
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Accused stated further that he remarked to Scarborough that he could 

not proceed furt:!1.er because o.f his "l'round and that Scarborough sug

ge.sted they take the car. They tool< the car and drove to a point 

somewhat beyond the vici..11ity of their home in Sault Sainte Marie. 

Accused then went to his home (R. 143). · 


A.fter accused' had made the foregoing statement Lieutenant 
Schroeder told accused, in order to induce hir'. to repeat his state
ment in the ru-esence of the other accused, that if accused l'10ul0. 
repeat the statement the officer would ask the county prosecutor to 

. release accused's F....fe., a fo'll!'teen or fiftee.rr-year-old girl who had 
been taken into custody (R. 135, 1.36). A second statement was then 
made. Evidence of the contents of this atatement was.not offered 
(R. 145). Lieutenant Schroeder testified that accused stated to 

Scarborough in witness• presence that he had made the second state

ment because the authorities had "the evidence" and that accused 

would have made it "regardless of the promisen concerning his wife 

(R. 147). 

Accused did not testify or make an unsworn statement. 

4. The evidence plainly shows the connnission by accused cf the 
rape and robbery charged. The testimony of Miss Ellis thc:t ru:cused 
had carnal knowledge of her through force and fear is uncontradicted 
and is in sub~tantial accord with his statement to Lieutenant Schroeder. 
The circumstances preclude any possibility that the girl consented to 
the act. The evidence also shows that the automobile was taken by 
force and through fear. The circum.stancPs of the talcing sufficiently 
support the finding of larcenous intent. 

5. The ch~ge sheet shows that accused is 20 years of age. He 

first enlis.ted on A11o""Ust 18, 1940. 


6. The court was legally constituted., and had jurisdiction of 

the person and offenses. No errors injuriously affecting the sub

stantial. rights of accused were car.un.itted during the trial. The 

Board of Revie?: is of the opinion that t.'1.e record of trial ls legal

ly sufficient to support the findings of guilty and the sentence. 

Confinement in a penitentiary is authorized for the offense.5of rob
ber.y and rape., recognized as offenses of a civil nature and so punish
able by penitentiary confinement for more than one year, robbery by 

r 
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section 463, Title 18 of the United states Code, and rape by section 
458, Title 18 of the United States Code. 
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1..A.R DEPARTMENT 
Services of Supply 

In the Office of The Judge Advocate GeneraJ. 
Viashington, D. c. 

SPJGK 
CH 2Z7909 

U N I T E D S T A T E S 	 ) 
) 

v. 	 ) 
) 

Private HENRY SCJ..P..BOROUGH ) 
(34092791), Headquarters ) 
Battery, 1st Battalion, ) 
100th Coast Artillery ) 
(Antiaircraft). ) 

(l.'.3) 

'.)EC 11 1M,i 

SIXTH SERVICE COMMAND 

SERVICES OF SUPPLY 


Trial by G. c. ll., convened at 
Fort Custer, Michigan, October 
15, 1942. Dishonorable dis
charge and confinement for life. 
.Penitentiary. 

RKvI1"""/i by the BOAP.D OF RE'"J"Th'Vi 

HOOVER, COPP and EA?.UiNT, Judge Advocates. 


1. The Eoard of Review has examined the record of trial in the 
case of the soldier named above. 

2. Accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 93rd Article of War. 

Specii'ication: In that Private Henry Scarborough, 
Headquarters Battery, First Battalion, 100th 
Coast Artillery (Antiaircraft), did in con
junction with Private {then Staff Sergeant) 
CRarles \~ilson, Headquarters Battery, First Bat
talion, 100th Coast Artillery (Antiaircraft), at 
Sault Sainte Marie, Jviichigan, on or about August 
30, 1942, by force and violence and by putting 
him in fear, feloniousJ..r take, steal and carry 
av.ay from the person and in the presence of Mr. 
vdllard Jollineau a billfold, keys, and a driver's 
license, value about three dollars (t3.00) and a 
1936 Ford V-6 Coupe License No. NU1133 value 
about ~plOO, totaJ. value of about $103.00 the prop
erty of :Mr. Willard Jollineau. 

CHARGE II: Violation of the 92nd Article of War. 

Specification: In that Private Henry Scarborough, 
Headquarters Battery, First Battalion, lOoth 
Goa.st Artillery (Antiaircraft), did, in con

// 




(14) 


junction with Private (then Staff Sergeant) 
Charles Wilson, Headquarters Battery, First 
Battalion, 100th Coast Artillery (Antiaircraft), 
at Sault Sainte Marie, Michigan, on or about 
Augiis,t JO, 1942, forcibly and feloniously, against 
her will, have carnal knowledge of Miss Dorothy 
Ellis. 

He pleaded not guilty to and.was found guilty of the Charges and Speci
fications. No evidence of previous convictions was introduced. He was 
sentenced, three-fourths of the members of the court present concurring, 
to be dishonorably discharged the service, to forfeit all pay and al
lowances due or to become due and to be confined at hard labor for the 
term of his natural life. The reviewing author1ty approved the sen
tence, designated the United States Penitentiary, Leavenworth, Kansas, 
as the place of confinement and forwarded t..~e record for action under 
Article of War 5<Y.a. 

J. The evidence shows that about 12:JO a.m., August JO, 1942 
(R. 12, 23), Miss Dorothy Ellis and Mr. Willard Wayne Jollineau were 
seated in a 1936 Ford V-8 coupe, parked on the City IJ.mits Road, Sault 
Sainte Marie, 1Jichigan (R. 11, 12, 23). Jollineau was in the driver's 
seat and Uiss Ellis was lying with her head in his lap (R. 2J). Miss 
Ellis was 14 years of age and weighed about 98 pounds (R. ll). Jollineau 
was 19 yea:rs of age (R. 23). The car had a market value of about $225 
(R. 25). Miss Ellis and Jollineau had been in the parked car far about 
an hour. At the ti.me indicated ntwo negro soldiers" appeared (R. 12, 
24) and struck the window on the left side of the car with the butt of 
a n.45 automatic" three or four ti.mes (R. 24, 25, Jl) and broke a hole 
in the ~lass (R. 12, JO, 33, 35). Jollineau tried unsuccessfully to 
start the car (R. 24, Jl). He and Miss Ellis vacated the car upon an 
order by the soldiers to "Get out or you will get hurt; get out or we 
will shoot" (R. 23, 33). One of \he soldiers referred to as Wilson 
put the pistol against Jollineau's back (R. 20, 24, 34) and forced 
him to walk a few paces toward the back of the car 'With his hands 
raised (R. 24). At about this time Miss Ellis "heard a moan", turned 
and saw Jollineau lying on the ground. He b9came unconscious. (R. 12, 
24, 34) 

Miss Ellis testified that thereupon one of the men (R. 12) whan 
she pointed out in court as accused (R. 13), 

"*** ran his hands down. the side of my jacket and 
my slacks, and took me over to the field. In the 
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field I screamed. The other one came and t,hey put 
their hands on my mouth. I .found myself' on the 
ground be.fore I knew it• (R. 12). 

She testified that the men tore her •clothes• (R. 12), that one o.f 
them nasked me to ld.ss him, he held his .fist up to my £ace 'and tln-eat
ened to hit me with it" and that, without other threats (R. 22):r-thfi. 
two nattacked" her (R. 12). She did not try to run awa:y becaua• ,:ahe 
was •too frightened. All my strength was gone. I couldn rt movi1f"" 
(R. 22). Each of the soldiers, Wilson first (R. 21), had intercourse 
with her, each inserting his penis in her vagina (R. 12, _M). Later 
they held a brief conversation which witness did not understand. Dur
ing or at about the time of the conversation a shot was f:ired. The 
two •seemed to.look around for something", told the girl to nsta:y 
there" and drove awa:y in the automobile. (R. 1.3) 

At about the time accused and his companion left the scene 
Jollineau regained.consciousness (R. 24, 25). Miss Ellis nfound" her 
•slacks" (R. 15) .- Together she and Jollineau went to a nearby house 
(R. 15, 36) and later notified the police by telephone (R. 15, 37). 
lliss Ellis was menstruating at the time o£ the assaults (R. 15). Har 
sanitary napkin and belt, later found at the scene, were introduced 
in evidence (R. 16). Jollineau next saw the car three or four d8ifS 
later -at.the police station in Sault Sainte Marie (R. 25). 

The 
. 

night of August 29-30, at the 
. 

scene ot the of'fenses, was 
cloudy .with a mocn l'lhich was at times obscured by the clouds (R. 33). 
During her testimoey Miss Ellis at first definitely identified ac
cused as one o£ the assailants (R. 1.3). She later testified that she 
had seen accused tld.ce following the assaults and prior to the trial 
(R. 16, 17), that in the. course of a •hearing• o£ the case she had 
stated that. she was "quite sure•, but was nnot positive• that he was 
one or the assailants and tha.t she could not be positive because "it 
was too dark to see for sure•. She testified at the trial that she 
was not, at the time ot the trial, more positive &8 to the identity 
of the assailant than at the time o£ the hearing (R. 19). -Jollineau 
testified that from l'lhat he •saw of the man that night• accused fitted 
the "description" of one o£ the assailants as to "build• (R. 28), .and 
looked like one o£ the assailants (R. 32). Witness saw.accused in the· 
course or an investigation, but could not then •positively sq• that 
accused was one of the assailants (R. 29). 1fi.tness could not identify 
the assailants by their features (R. 36). 

/3 
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On the morning of August 30 there were found at the scene of 
the offenses some broken glass., a "Pair of girl's panties vdth a 
strap" and a .45 caliber automatic bullet. Blood stains on some 
rocks and grass were' observed. (R. 38) On the same day a pair of 
trousers bearing the laat four digits of the seriaJ. number of accused 
and the initials nn.s.• nre found in accused•s barracks at Fort Brady., 
Michigan, in a footlocker bearing his name (R. 41, 42). These trousers 
had one or two "late" (R. 46) "dark stains" on the inside (R. 42., 43, 
44) of the fq (R. 46). The:re were clinging to the trousers some "fine 
browr. weed-seed" (R. 47., 53) of a variety found at the scene of the as
saults and elsewhere in the locality of Fort Brady (R. 54). Some small 
particles o! glass were found in the cuffs of the trousers (R. 47). 
Similar glass particles were found on the seat of the Jolllneau car 
(R. 47; Ex. 8). After accused was taken to a police station on August 
30 particles of glass were seen on his shoes (R. 81). 

Accused was a member of and was quartered with Headquarters Bat
tery, 1st Battalion., 100th Coast Artillery, but occupied a three-roam 
cottage in Sault Sainte Marie with his wife and "Sergeant Charles 
Ylils.on" and the latter's wife (R. 41, 64., 65, 88, 100., 101). He was 
placed in arrest at about 2 p.m • ., August 30 (R. 76). 

Sanetime after 3 p.m. on August 30 accused was taken by a military 
policeman to the station hospital at Fort Brady and into the presence 
o£ Sergeant Wilson. After accused had been told that Wilson had stated 
that accused ttwas with him" and after Wilson had made a stateioont ac
cused said that he "was the one that done it., thata •You got me., Put 
up his hands in the air" (R. 82). Later on the same day accused was 
questioned at the Sault Sainte Marie police station. Among the persons 
present were the local Chief of Police, Mr. J. Willard Welsh., the pros
ecuting attorney of Chippewa County, Michigan., Mr. F. Ray Gillespie., an 
assistant prosecuting attorney, ¥1"• James.A. Byrnes, Sergeant Leonard A. 
Bamish, Company F., 131st Infantry., a military policeman, and Mrs.· 
Scarborough, the wife or accused (R. 50). Accused was handcuffed with 
his hands behind his back (R. 86) or in front (R. 73., 74). Mrs. 
Scarborough made a statement (R. 61). Mr. Gillespie testified that 
thereupon., in response to a question, accused., 

"recited that his wife, Mrs. Scarborough, had told 
the truth and that he., Henry Scarborough., was pres
ent with Charles Wilson on. the night or August 29th 
and early morning of Sunday, August 30th., but that 
he, Henry Scarborough, had not attacked the girl 
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in the Cas.a o 

* * * * * ·Further in response to another question as to how 
Wilson had been shot Henry Scarborough said that 
Wilson was about to attack the girl in question a 
second time and that he objected., and in the ensuing 
struggle between him., Henry Scarborough and liilson., 
the gun was discharged whereby Wilson was shot" (R. 6J). 

Mr. Welsh., Mr. Byrnes and ~ergeant Bamish testified in substantial 

corroboration of the testimony by Mr. Gillespie (R. 52, 72., SJ). In 

response to questions on cross-examination Mr. Welsh, Mr. Gillespie 

and Sergeant Bamish each testified that in so far as he knew., accused 

was not struck by anyone prior to making the statement last described 

(R. 60, 69., 86., 87). 

Accused testified that on August 29, 1942, he remained in Fort 

Brady until 6 p.m. and then went to his cottage (R. 91) dressed in 

olive drab uniform but wearing borrowed civilian shoes (R. 95). He 


. remained in the cottage until about 6 :45 p.m. (R. 91), when he went 
elsewhere in Sault Sainte Marie (R. 101) and stayed in the town until 
about 8 p.m. (R. 92). Then he kept a "date" with a girl, Mrs. Casey, 
the wife of a man in charge of the local u. s. o. club (R. 102). 
A.t 9 :15 p.m. the girl caught a cab and left (R. 104) and accused walked 
to Fart Brady., reaching his barracks at about 9:30 p.m. (R. 92, 104). 
About ten or fifteen minutes later he returned to Sault Sainte Marie 
where he joined his wife at their cottage at &.bout 10 p.m. (R. 92., 
108). Neither Wilson nor the latter's wife was at the cottage (R. 92., 
109). Accused undressed, went to bed and requested his wife to awaken 
him at 11:JO or ll:45 p.m., so that he could return to camp in time to 
make bed check at 12:JO a.m. (R. 93, 109). Mrs. Scarborough a.wakened 
him around 1:45 a.m., after Wilson came home, informing him it was 
a.f'ter midnight (R. 93). He arose and dressed and was told that Uilson 
was present and was injured (R. 93, llO). Wilson said that while at 
tempting to evade arrest he had been shot in the leg by a military 
policeman (R. 93, lll). Wilson requested accused to get his ngunn 
fran a friend.ts automobile l'hich accused would find parked in front 
of the Fort Brady hospital (R. 94, lll). Accused located the auto
mobile, a Ford V-8 coupe, about one-fourth of a mile from the cabin 
(R. 112, 132), parked in front of a hospital at Fort Brady (R. 112). 

He opened the left door of the car (R. 134) and searched carefully 
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for the gun but did not find it (R. 94, 113, 115). He did not get 
inside tho car or sit on the seat., but "put one foot in the car" 
(R. 115). He did not notice whether the car had any broken glass 
(R. 94., ill). After leaving the car he went to his barracks (R. 116). 
He hl.:Jlg his uniform trousers on a hanger in his bay (R. 95) and re
turned the borrowed civilian shoes to their owner (R. 96). Yillen arrest
ed, accused was taken to a hospital where Wilson ,ras. In the presence 
ot accused, Wilson was asked il accused was with him. Wilson remained 
silent at this time (R. 122), but accused later heard Wilson assert 
that the two were together and that accused attacked the girl (R. 121, 
122). lfuen taken to the police station accused was handcuffed with 
his hands behind his back {R. 96, 130). At the police station he was 
questioned for about twenty or twenty-five ndnutes. He denied that 
he had been with or had shot Wilson. He was struck several times by 
a civil police officer (R. 130). The blows left no marks on his body, 
but his lips became swollen (R. 131). He was threatened 'With hanging 
if he did not tell the truth (R. 98). Vfuen accused persisted in his 
refusal to confess (R. 98), the police brought his wife b~fore him. 
She was crying and told him that the police had threatened to slap 
her if she did not tell them that accused was with Wilson (R. 98). 
Accused continued in his testimony: 

"And so then he started questioning me again, and 
then Sergeant Bamish struck me once or twice then. 
And so I said to him, I said1 •o.K., you win.' He 
said: •Yfu.a.t do you mean, you win?• I said: 'I was 
with Wilson. ' He said: •Well, 'What your wife says 
is the truth then?• I said: 'AriY way you take it; 
if you believe it it is the truth, if you don•t be
lieve it it is not the truth•n (R. 99). 

\'ihen he stated that he was with Wilson he knew that the time involved 
was the time ot the alleged rape and robbery (R. 124, 125). In fact, 
however, he was not m.th Wilson on the night in question (R. 99). He 
never saw Miss Ellis before he -,ras taken to police headquarters on the 
afternoon of August 30, 1942, and never had intercourse with her (R. 99). 
He did not state to the police that Wilson had been shot accidentally 
in the course of a struggle 'When accused tried to prevent him £ran at 
tacking the girl a second time (R. 123). In response to a question by 
the defense, accused testified that he had been previously convicted 
of a military at.tense arising out ot his unauthorized use of a Govern
ment vehicle (R. 100). On cross-examination he testified that he had 
also been convicted ot civil offenses (R. 125). 

/6 
-6



(19) 


4. The evidence sufficiently establishes the commission of the 
offenses of robbery and rape as found by the court. Accused denied 
that he was one of the perpetrators and his identification by the 
victims was not positive, but the circumstances, including the stained 
condition of his clothing, the presence of shattered glass about his 
clothing and shoes, and the presence of the weed-seeds on his trousers, 
together with his admission that he was with the man Wilson at a time 
at which Wilson had stated in accused's presence that accused had 
participated in the offenses, strongly supported the identification 
and justified the court•s conclusion that accused participated in the 
robbery and was one of the men Ylb.o raped the girl. 

The victim of the rape did not expressly testify that she resist
ed accu.sed .. to the extent of her ability, that her resistance was over
come by force or prevented by fear, or that she did not consent to the 
intercourse. The circumstances to which she testified, however, .fully 
justify the inference that she did not in fact consent, that accused 
had carnal. knowledge of her by force, and that any lack of or cessation 
of resistance was attributable to her fear of great bodily injury or 
death. Such being the facts rape was committed (par. 148£, M.c.~.J 
sec. 701, YJharton•s Crim. Law, 12th Ed.). 

5. The court was legally constituted, and had jurisdiction of 
the person and offenses. No errors injuriously affecting the sub
stantial. rights of accused were committed during the trial.. The 
Board of Review is of the opinion that the record of trial is legal
ly sufficient to support the findings of guilty and the sentence. 
Confinement in a penitentiary is authorized for the offenses of rob
bery and rape, recognized as offenses of a civil nature and so punish
able by penitentiary confinement for more than one year, robbery by 
section 463, Title 18 of the United States Code, and rape by section 
458, title 18 of the United States Code. 

Judge Advocate. 
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Servlces of Supply 

In the Office of The Judge Advocate General 
(21)Washing;ton, D. c;. 

SPJ::XH • 'l•I " , .-, , 7 1'.;A'}c..: 227910 

\;' NORT::.t"1fJ3Ti!:Hli SECTOR 
U ~ I T ~ D S T A T E S ) 1'fiST~ DEFi:!:i~SE COMMA.ND 

) 
v. ) Trial by G.C.M., convened at 

) Fort LeVli s, 'liashington, 
Second Ll.eutenant Jffi~PH S. ) i;cv~ber 3, 1942. Dismissal. 
KAli"i (0-1285062), 17-1th ) 
Infantry. ) 

OPINION of the BOA.'i.D OF ID.,'VIEW 
HILL, LYON and SARGEiIT, Judge Advocates 

1. The Boar1 of Review has examined the record of trial in the 
case of the officer named above, o.nd submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHA.RGEa Violation of the 95th Article of V;;ti.r. 

Specification: In that 2nd Ll.eutena.nt Josephs. Kane, 
174th Infantry, did. at Gold Beach, Oregon, on 
or about September 10, 1942, with intent to de
ceive, order Cpl. Salvatore F. S&.11 Felippo, ASN 
202331797, Company G, 174th Infantry, to state 
that he, the said corporal, did see a plane, on 
the morning of September 9, 1942, which state
ment was known by the said 2nd Ll.eutenant Joseph 
S. Kane to be false. 

He ple~ded not guilty to and W&.d found guilt"J of the Specification 
and Charge. He was sentenced to be dismissed the service. The review
ing authority approved the sentence, and forwarded the record of trial 
for action under the 48th Article of war. 

3. The evidence shovrs that the accused ·was in charge of observa
tion posts and beach patrols along the OreGon coast, watching for the 
possible appearance of enemy aircraft. Eighteen men were under his 
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coi:::mand patrolling a coast line of approximately 80 miles. Cbservatiou 
posts had been established at Viales Et3ad, Cape Ferrello, Harris Park, 
and at the Chetco River. The accused was at a cor:unand post at Gold 
Beach. Another command post vras 12 miles south at Raymond 1 ::i Place, 
and a third at Brookings, 28 miles farther south. The accused was the 
only officer detailed in the entire area. There W"':."e a.vi insufl'icient 
ntuiber of men detailed to the patrols and the posts, and the means of 
conununication between headquarters and posts were inadequate. There 
was no telephone in the Brookings com.~and post, messages were delivered 
to and from it through a telephone in the Driscoll Hotel about 2 blocks 
distant, end· required about a half hour for delivery. On Septenber 9, 
1942, the accused learned from a civilian that an unidentified plane 
had flown over Brookin6s early that mor~~n6, and although it was actually 
observed by one man on duty, Private l,'.oyer, no official report had been 
made. The next day an investigation revealed that a bomb had been 
dropped ~y the plane in the nearby mount~ins. The ~orest Service and 
the Federal Bureau of Investigation conducted ir.dependent investiga
tions (R. 37, 39, 41-43, 46-47). 

September 11, 1942, at about 12 noon, the accused sent a note 
to Sergeant Fritz, in charge of the Brookings command post, ordering 
him to inform Corporal San Filippo that he and another trusted man 
should state, if questioned, that they :b..:id been posted oa the Chetco 
River patrol the night and morning or September 8 and 9, 1942, and 
had heard the plane at about 6 a.m., September 9th, and had reported 
it. The note also ste.ted, "it was just a little eyewash for the army 
to take credit, ***the civilian people shouldn't take all the 
credit" (R. 5, 7-8, 17, 48). 

Pursuant to the inctructions given by the accused, both 
Sergeant Fritz and Corporal San Filippo, when questioned, falsely stated 
to the representative of the Inspector General, Fourth .Axmy, .that the 
plane had been reported. Both men later admitted to the representative 
that the plane had not been reported (R. 7-10, 18-19). 

4. The accused admitted writing the note, that he knew at the 
time the contents were false, and that it was an order. He sent it 
becE>.use the Forest Service had begun an investigation without noti
fyil:lG him, because he did not know what part the Federal Bureau of 
Investigation. was to take in it, and because it seemed that the Army 
was completely"out of the picture': and other organizations wore work
ing age.inst them. He did not want the .:irmy criticized, or anyone to 
know of their "slip-up", or thc..t the detail was short of men, or that 
t:i1ere was an inadequate system of conununice.tion. He thought it might 
develop into another "Pearl Ha.rbor 11 

, that somebody might write a 
letter saying the Army was not prepared, had no conununications, and 
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was cut off. There was no attempt made at any time to mislead any 
military authorities. When he was questioned by the investigating 
officer from the Fourth Army, he admitted he had told a false story 
and wuld assume any responsibi H-t;,- for whatever repercussions re
sulted. He did not plan to benefit personally by the stor~, it ?18.S 

just to show the public that as an Army unit they were alert. He 
did'not want the men or the Army criticized because of their short
comings (R. 47,. 51-53). 

The accused had be3n a member of the Kew York bar for 7 
years and had previously taught school. He entered the service 
March 10, 1941, through the draft as a private, 'We.s released on 
October 13. 1941. because ·he was over 28 years old, and recalled 
January 27, 1942. He was graduated from an Officer Candidate 
School in June 1942, 3 months prior to the bombing incident (R.
40-41 )~ '\ , 

:Major George F. Collins, Captain ilhlter K. Ettlinger, Captain 
John Sagar, Captain Thom.as 11. O'Connor, and First IJ.eutenant Claude E. 
Waldrop, all 174th Infantry, testified in substance to the good 
character of accused, that he was conscientious, morally clean, loyal, 
and had been assigned as a special instructor because of his efficient 
services (R. 30-36). · 

5. The evidence shows, and the accused admits, that he in
structed two eulisted men to testify falsely with 1·espect to the 
presence of an \Ulidentified plane in the area. which his organiza
tion was observing. The two men did so testify before a.n investiga.
ti~ officer. The accused thereafter told the two men to bo in and 
tell the truth, and himself stated to the investigating officer that 
he had told the men the false story and ?.QUld assume all responsi
bility for whatever repercussions resulted. 

The ma.king of a. false official statement to a superior 
officer is oited by Winthrop and by the Manual for Courts•Liartia.l 
as an instance of conduct unbecoming an officer and a gentleman, 
in violation of the 61st (95th) Article of V{ar (Winthrop's l.!ilita.ry 
Law and Precedents, Reprint, P• 7131 M.C.M., 1928, par. 151). The 
offense 0£ the aocused in this c&se v,a.s even ~ore serious than that, 
because he ordered two enlisted men of his organize.tion, if questioned, 
to make a statement which all ooncerned knew to be false. Such a 
deliberate action by accused dishonored and disgraced lu.n c.s e.n of
ficer and ·a gentleman, and is cognizable under the. 95th Article of 
Y{ar. 
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6. The accused is 35 years of age. The records of the Office 
of The Adjutant Gene~·al show his service as follov:s: Inducted as 
enlisted man, March 10, 1941; transferred to Enlisted Reserve Corps, 
Octob~r 13, 1941; recalled, Ja..~uery 27, 1942; appointed second 
lieutenant, .Army of the United States, June 9, 1942 • 

. The accused testified th':1.t he went to an Officer Training 
School on 1~arch 8, 1942, and was graduated on June 9, 1S42. 

·7. The court was legally consti tutcd. No errors injuriously 
affectini:; the substantie.l rit;hts of the accused were cor.unitted durinc; 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to supi::ort the findings of guilty e.nd the sentence, 
and to warrant confirmation of the sentence. Dismissal is mandatory 
upon conviction of a violation of the 95th Article of trar. 

, Jud~e Advocate. 
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NORTillfiSTERN SZCTOR 
Ul{ITZD S T A. T B S ) 'iVES'i'ERl'I DEFENSE CMLA.ND 

) 
v. 

I 

Second Lieutenant JOSEPHS. 

) 
) 
) 

Trial by G,C .H., convened at 
Fort Lewis, W&.shingtou, 
November 3, 1942. Dismissal. 

K.\HE (0-1285062), 174th ) 
Infantry. ) 

DISS~l;TING OPINION by LYON, Judge Advocate 

With deference to the vi ev:~ of the majori t-.r members of the 
Board of Review, as expressed in its opinion in the case of the 
officer named above, I respectfully file this as my dissenting 
opinion. 

Under all the facts and circumstances as disclosed by the 
record of trial, I do not think the evidence sufficient to support 
the finding of guilty.of a violation of the 95th Article of \iar. I 
concede that the accused's action wo.s unethical, improper, and wrong
ful, but it is apparent to me that the instructions to his subordinates 
were prompted by bad judgment, and not by any wicked, vioious, dis
honore..ble, or reprehensible motive. 

The conduct contemplated by the 95th Article of War is 

"* • * action or behavior. in an official ce.pa.ci ty, 
which, in dishonoring or disgracing the individual as 
an officer, seriously compromises his character and stand
ing as a gentleman, or action or behavior in s.n un~fficial 
or private capacity, which in dishonoring or disgracing 
the individual personally as a bentlema...~. seriously 
compro:.lises his position as an officer and exhibits him 
!!.3 morally unworthy to remain a member of the honorable 
profession of arms" (Win-cl··rop). 

T::tk:ing into consideration the entire background, the conditions con
fronting the outpost, the attitude of the civil population, as dis
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closed by the record, and viewinb the accused's act, in the light of 
these facts, I strongly feel that the act com.plained of, at most, 
constituted a violation of the 96th Article of War, end not a viola
tion of the 95th .Article of War. 

A cs.reful consideration of this record does not leave me with 
the conviction that the accused is "morally unworthy to remain a. member 
of the honora'Jle profession of a.rms 11 • 

~ {5,-.., ,Judge .Advocate,-
~ 
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War Department, J.A.G.O., JAN l G .1943 • To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case o£ 
Second Lieutenant Joseph s. Kane (0-1285062), 174th Infantry.· 

2. I concur in the opiniorl of the Board of Review that the ' record 
of trial is legally sufficient to support the findings and the sentence, 
and to warrant confirmation of·the sentence. I recommend that the 
sentence be confinned and carried into execution. 

3. I:oolosed herewith are the draft of a letter for your siviature, 
transnitting the record of trial to the Fresident for his action, and a 
fonn of Executive action confirming the sentence and directing tlu..t the 
sentence be carried into execution. 

leyron c. Cramer, 
Major General,. 

3 Inc ls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft.ltr.for sig. 

Sec.of War. 
Incl.3•Form of Bxecutive 

'action. 

(Sentence confirmed but execution suspended, G.C.M.O. 70, JO liar 1943) 
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i'TA.R DEP.iul.Ti.JENT 
(29)Services of Supply 


In the Office of The Judge Advocate General 

Washington., D. c. 


SPJGK 
C11 227916 

U H I T Z D S '.i: A T E S ) FIFTH S~VICE C01&Al."'D 
) SE:2..VICES OF StfffLY 

v. ) 
) Trial by G.c.~• ., convened at 

1.:a.jor JOHH F. LOGAN ) Camp Breckinridge., Kentucky., 
(0-208315)., Infantry., ) October 16., 1942. Dismissal. 
1570th Service Unit. ) 

OPDUON of the BO.A.;ill OF IillVIE'!f 
HOOV~R., COPP and SARGENT, Judge A.dvocates. 

1. Tl1c recurd of trial in the case of the officer named above 
has been exarrined by the Board of Review and the Board submits this, 
its opinion, to The Judge Auvocate General. 

2. Accused was tried upon the following Charges and Specifi 
cations: 

CH1'.'.1GE I: Violation of the 61st Article of Y.'ar. 

Si)ecification: In that !iajor John F. Logan, 1570th 
Service Unit., did., at Camp Breckinridge., Ken
tucky., on or about September 16., 1942., fail to 
re};air at the fixed time to the proper~r ap
lJOinted place for the convening of a Special 
Court-::.:artial of which i.1e ,,as a rneUJ.ber. 

CI-L'i.::.G..:: II: Violation of the S5th Article of ·war. 

Specification: In that ~ajor John F. Logan, 1570th 
Service Unit., was at Camp Breckinridge., Ken
tucky, on or abuut 3e~tember 16., 1942., found 
drunk., on duty as mess and Billeting Officer 
and Cfficer in charge of Arary Emergency Relief• 

.A.ccusec. rbaded not guilty to and was found guilty of the Charges and 
Sr·~cifications. No evidence of previous convictions was introduced. He 
\1as sentenced to be dis!l"issed the service. The reviewing authority ap
proved only so much of the findings o! guilty of Charge II and its 
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Specification as involves findings of guilty of being drunk at Camp 
Breckinridge, Kentucky., ou or about September 16, 1942, in violation 
of Article of War 96, a~proved the sentence, and forwarded the record 
of trial for action under Article of 1Var 48. 

J. The evidence shows that on September 15 and 16, 1942, accused 
was on duty at Camp Breckinridge, Kentucky, in charge of an officers' 
mess and the local Army ;2Uergency Relief. He was a member of a special 
court-martial convened at the camp (R. 9). On September 15 the assistant 
trial judge advocate of the special court-martial orally notified ac- . 
cused that the court would convene on September 16 (R. 10). About 12 
noon, Se1Jtember 16, accused told another member of the court that he 
would be present at the session of the court-martial at l:JO p.m. of 
that day (R. 17, 20). He was not present (R. 11). 

Four officers testified that.they saw accused at or near 
his quarters at Camp Breckinridge between about 11:30 a.m. and 12:30 
p.m. on September 16. One of these officers, Major Edwin S. Isberg., 
1570th Service Unit, testified that accused appeared to be drunk (R. 18), 
that his eyes were 11bleary11 ., that his speech was "thick"., that he was 
unstea.ly on his feet and that his face was "rather nushed" (R. 19). 
Another; ~ajor Roscoe c. Ferguson, Cavalry., Ca.mp Inspector, testified 
that accused was "acting as a comedian to some extent" (R. 23), and 
that from his appearance, speech and acti'Ons witness gained the impres
sion that he was drunk (R. 22, 23). A third, First Lieutenant Harrison 
s. Rice., 1570th Service Unit., testified that he heard accused talking 
"incohorently in his room", saw him at his open door momentarily., and 
formed thcl conclusion that accused 11 had been drinking" (R. 2S). The 
fourth, First Ll.eutenant Clair Scott, 1570th Service. Unit, testified 
the.: ... ccused had the odor of alcohol on his breath and spoke in a 
"mu.11blii: l" manner (R. 29) • \'ii tne ss believed he was drunk (R. Jl) • 

kn officer, a member of the special court-martial in question 
testified for the defense that witness received o~ informal and oral 
notice of the meeting of the court-martial (R• .32, 3.3). 

Accused did not testify or make an unsworn statement. 

4. 'rhere can be no doubt that at the place and time alleged in 
the Specification, Charge I, accused., a~er having been given notice 
of the convening of a special court-martial of vhich he was a member, 
failed to repair at the .fixed time and place for this duty. It is 
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equally clear that at the place and time alleged in the Specification, 
Charge II, accused was under the influence of intoxicants to such a 
degree as sensibly to impair the rational and full exercise of his 
faculties. The .finding that he uas drunk vra.s justified. His conduct 
was of a nature to bring discredit upon the militaI"'J service. Viola
tions of Articles of V[ar 61 and 96 are established. 

5. War Department records show that the accused is 51 years o:r 
age. He served as an enlisted man of the Kentucky National Guard 
from August 1, 1909-, to July 30, 1915. He vras appointed a second 
lieutenant, Kentucky National Guard on Ua;y 17, 1916. He was promoted 
to first lieutenant and served in this grade and in the grade of 
captain from July 17, 1916, to March 10, 1919. On December 11, 1924, 
he was appointed a captain, Infantry Reserve. He was promoted to 
major, Infantry Reserve, on October 20, 1932, and was ordered to extended 
active duty on April 13, 1942. ·1 

6. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed at the trial. 
In the opinion of the Board of Review the record of trial is legally 
sufficient to support the findings of guilty as approved by the re
viewing authority, and legally sufficient to support the -sentence and 
to warrant confinnation of the sentence. Dismissal is authorized upon 
conviction of violation of Articles of War 61 and 96. 

-3



. (32) 


1st Ind. 

War Department, J.A.G.O., , C 2 1942 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Major John F. Logan ( 0-208315), Irif antry, 1570th Service Unit. · 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of 
guilty as approved by the reviewing authority and the sentence and to 
warrant coni"irmation thereof. Accused failed to repair at the fixed 
time and place for duty as a member of a special court-martial. At 

· about the same time he was seen in camp in such a condition that 
other oi'ficers concluded that he was drunk. The drunkenness was not 
gross. In view of all the circwnstances I believe the sentence to 
dismissal should be suspended. I according!¥ recamnend that the 
sentence be confinned but that the execution thereof be suspended 
during the pleasure of the President. 

J. Inclosed are a draft of a letter for your signature trans

mitting the record to the President for his action, and a form of 

Executive action designed to confirm the sentence and to suspend the 

execution thereof durine the pleasure of the President, should such 

action meet with approval. 


1t¥ron c. Cramer, 
1::ajor General, 

The Judge Advocate General. 

3 	Incls. 
Incl.1-Record of trial. 
Incl.2-Draft of let. for 

sig. Sec. of War. 

Incl.J-Form of action. 


(Sentence confirmed but execution suspended, G.C.M.O. 18, 5 Mar 1943) 
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WAR DEPARTMENT 
Services of Supply (JJ)

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGK 
CM 228000 UEC 1 S 1942 

UNITED STATES 	 ) NINTH SERVICE COMMAND 
) SERVICES OF SUPPLY , 

v. 	 ) 
) Trial by G.C.M., convened at 

Private JAMES McCOY ) Whitehorse, Yukon Territory, 
(33065768), Company c, ) Canada, August 8, 1942. Dis
93rd Engineer Regiment. ) honorable discharge and con

) finement for forty (40) years. 
) Federal Correctional Institu
) tion, Englewood, Colors.do. 

REVIEW by the BOARD OF REVIEW' 
HOOV&, COPP and SARGENT, Judge Advocates. 

l. The Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. Accused was tried upon the following Charges and Speoif'i 
cations: 

CHARGE I: Violation of the 92nd Article of War. 

Specification: In that Private James McCoy, Company 

"C", 93rd Engineer Regiment, did, at Skagway, 

Alaska, on or about April 30, 1942, forcibly 

and feloniously, against her will, have carnal 

knowledge of .Mrs. Evelyn Frolander. 


CHARGE II: Violation of the 	93rd Article of War. 

Specification 1: In that Private James McCoy, Company 

"C", 93rd Engineer Regiment, did, at Skagway, 

Alaska, on or about April JO, 1942, by force 

and violence and by putting her in fear, feloniously 

take, steal and carry away from the presence of 

Mrs. Evelyn Frolander, two rings, one pocket 

book and $13.00 in cash, the property ot Mrs. 

Evelyn Frolander, value about $186.oo. 
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Specification 2: In that Private James McCoy, Compa.ey 

ncn, 93rd Engineer Regiment, did, at Skagway, 

Alaska, on or about April 30,' 1942, unlawiully 

enter the dwelling of Mrs. Evelyn Frolander, with· 

intent to commit a criminal offense, to 'Wit, ,rape 

therein. 


He pleaded not guilty to Charge I and its Specification and guilty to 
Charge II and its Specifications. He was found not guilty of the 
Specification, Charge I, but guilty of a substituted Specification 
"as Specification 3, Charge II: 

•In that Fvt. James McCoy, Co. ncn, 93rd Engineer 

Regiment, did, at Skagway, Alaska, on or about 

April 30th, 1942, with intent to commit a f eloey, 

viz: Rape, commit an assault on Mrs. Evelyn Fro

lander by~ and feloniously choking the 

said Mrs. Frolander and throwing her to the noor.•n, 


guilty of Specifications 1 and 2, Charge II, and of Charge II. No evi
dence of previous convictions was introduced. He was sentenced to dis
honorable discharge, forfeiture of all pay and allowances due or to be
come due and confinement at hard labor for forty years. The reviewing 
authority approved the sentence, designated the Federal Correctional 
Institution, Englewood, Colorado, as the place of confinement and fo-r
warded the record for action under Article of 11ar SO!. 

J. The evidence shows that at about 10:45 a.m., April 30, 1942, 
accused appeared and lalocked at the back door of a house in Skagway, 
Alaska, in llhich Mrs. Evelyn Frolander and her husband, an employee of 
the Alaska Road Commission, resided {R. 4, S). The husband was not 
present at the ti.me (R. 9). Mrs. Frolander, a woman about 60 years ot 
age {R. 15), was alone in the house. She testified that she.went to 
the back door am observed accused •standing in the door ot our porch". 
He "very politely" asked for a glass of water and said he had been on 
·a brush cutting detail nearby. The water was furnished and accused asked 
tor a second glass of water. The two engaged in conversati~n., accused 
remarking, in response to a question, that he did not care for Skagway 
because there "wasn't much to do"• In regard to her action in engaging 
in the conversati.on Mrs. Frolander testified. that she had been na nurse 
1n the first war, and was not afraid of a soldier, and had faith 1n the 
American uniform•. Accused made an inquiry concerning her husband and 
she told accused her husband was workillg "close to• the house.· Accused 
.fina].4r asked "about women" and Mrs. Frolander said "we didn't have azrr womE 
in townn ... Accused handed the water glass to Mrs. Frolander and at this 
point •just rushed into the house" and closed the door {R.4) locking it 
{R. S).- . . 

Mrs. Frolander testified that accused told her to lie d01lll on 
the bathroom noor. She protested and •appealed" to him but he told 
her to •shut up• and pushed her into the bathroom. She testified: 
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"*** I don't remember being on the floor for every
thing happened and went through so quickly. He 
was still peering through our bath room window. It 
is right at the front part of the house. Every
body comes into the yard from the back way. A lot 
of soldiers had been going through and had taken 
to the trails. Anyway, he was choking me, and I 
told him rrry husband was coming, and would be there 
any minute. He looked out the window and could 
see boys coming in from the back yard. He choked 
me and kept choking me and I was about out~ but 
he didn't know it. I tried to grab his neck and 
bite him, and broke a string he had around his 
neck. He let loose of my throat. He had a knife, 
which was in his hand, and he held the knife above 
my head. He said ' spread your legs apart or I 
will kill you~' I was paralysed. I didn't know 
what he would do. After a short time I am quite 
sure he was undoing his trousers. There was an 
actual penetration, but only for a moment because 
by that time I told him my husband would be 
there. ***" {R. 4). 

Mrs. Frolan.der told accused that she would give him her "pocketbooktt 
if he would desist. He asked where the pocketbook was and she promised 
to tell him.. She further testified: 

"*** Maybe he saw someone coming through the yard. 
A:nyway,_he got up and started through the living 
room to the hall. He said to come here and get 
the pocket book. "lty bloomers were trailing around 
my ankles and I took them off and rushed to the 
door. He came and got me and choked me. I was in 
the living room. He choked and choked, and I was 
almost gone. Apparently he thought I was. He let 
loose of my throat.*** Arryway, he struck me on the 
head, and then he hit me a second time. Then I 
told him I would give him my purse if he let me 
go, so he got up, and the purse was back of the. 
pillow on the couch, and I gave it to him.. He 
then also saw something on the piano. Y;y- husband 
had a knife there, and had put a cork on the tip of· 
the knife. It was probably the handle that he 
saw .first. I don•t know how he happened to see 
the knife, but I knew what he was eoi,ng after. I 
gave him. the pocket book, when he came back, and 
pushed him toward the door. He unlocked the 
door and went out ***". (R. 4, 5). 
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The pocketbook contained tl2 or $13 in currency (R. 5), some change, 
a ring with diamond setting (R. 6) for which witness had paid $125 
(R. 8) and which she valued at that amount, and an Eastern Star 
"Past Worthy Matron" ring which witness valued at about $32 (R. 6). 
As to the identity of her assailant, Mrs. Frolander testified that 
accused "just looks like him" and that she was "quite sure" he was 
the assailant (R. 8). 

When accused le~ the house 11rs. Frolander telephoned for 
assistance, stating to an officer that she 11had been attacked by a 
nigger" (R. 7) and giving the "impression" that she had been raped 
(R. 17, 19). First Lieutenant Joseph J. Friedman, 297th Infantry, 
an officer of the military police, went to her home and interviewed 
her (R. 16-18). He testified, for the defense, that she appeared to 
be excited and that she told him th.at she had been attacked but had 
"gotten away before anything happened" (R. 18). Mrs. Frolander testi
fied that she might have made such a statement "because I did get 
away. He didn't kill me", but did not recall the statement (R. 19). 

A search was instituted (R. 9, 12) and some change, the 
purse and the rings were found in variou~ places along a trail within 
a few hundred feet of the house. The currency was not found (R. 9, 
10). Accused's regimental commander testified that accused's identifi
cation tags were found in some bushes by a searching party and that 
accused was discovered in his tent. The officer testified that "as 
I recall there was no particular reason wlzy" he should have been there 
at that time•. After the tags had been found and after accused had 
been warned that whatever he said might be used against him he stated 
to his regimental commander, "Yes, I am the man" (R. 12). On May 2, 
in the course of an investigation by Major A. M. Jacoby, 93rd Engineers, 
and after he had been warned that he was not required to say anything 
and that whatever he said might be. used against him accused made an 
oral statement which was later reduced to writing and signed by accused 
as follows: 

"I went to the home of Mr. Ludwig Frolander 
about 10:30 All on April 30, 1942, and asked Mrs. 
Frolander for a glass of water. After Mrs. 
Frolander had given me three glasses of water, 
I pushed rrr:, way into the door with intention of 
raping her. Mrs. Frolander tried to keep me out. I 
pushed her down on the floor of the bathroom by 
choking her. The reason I didn't rape her was be
cause she told me her husband was coming home and 
I was afraid he would come in while I was there. 
I pushed her down again in the living room. She 
told me to take her money and leave, after show
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ing me where the pocket book was hid, I took 
it. I saw a pretty hunting knife on the piano and 
took it also. I left the house running down a 
cliff to my company. I le .rt the knife and pocket
book on a cliff near the house. I cut my hand 
on the knife when I jumped over the cliff" (R. 13). · 

Mrs. Frolander was examined by medical officers between 2 
p.m. and 3 p.m. on April JO. One of the officers, Major John D. 
Southworth, Medical Corps, 93rd Engineers, testified that she appeared 
to be "somewhat emotionally upset" and complained of pains in her 
throat. Her neck was bruised externally on both sides. Examination 
of the labia and vagina was negative. No bruise or injury of the 
genital organs was observed. A. microscopic study was not made (R. 15). 

Accused made an unsworn statement as follows: 

"Mrs. Frolander, she was right about a :few 
things. But I didn't have my pants open, or 
anything hanging out•. I went up the hill, it 
was, I don't know what day it was, but I know 
1t was Thursday. I was working around the hill, 
and she come to the door and I don't know what 
she was doing innde the house, and if anybody else 
was in the house when she came to the door. 
After she come to the door I asked for a glass of 
water, and she give it to me, ~we was talking 
between each glass, which lasted about 15 minutes 

· between each glass~bout 15 minutes. She was 
standing like this (he pointed so that she was 
standing to one side of him, and he had a clear 
view of the inside), and I could see the whole 
kitchen in her house, I do not call. that breaking 
into a lady's house. She was standing inside the 
door, and if a:eybody was standing ·inside the door 
like she was there, then the outside o.f' the door 
is the door sill. I don't call that breaking 
into the house, but it is entering the house with
out a permit. It was entering her house without 
a permit. She said I turned around to the door 
and unlocked the door, and I don't know that the 
key was inside the door. I didn't grab her and 
didn't know who was in the inside of the house. 
She said after I turned around to the door, if 
a man had a glass in his hand, how could he choke 
a person without breaking the glass. And if there 
was anything, she would have thrown that glass 
there and hit me 1d~h 1t. Lf;y- clothes wasn't 
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open. She said I had a knife. But I would like 
to know that after I told Captain Jacoby, why 
the Captain didn't want to hear what I had to SB:'J. 
·I had write a statement. Someone wrote the state
ment. Captain and Captain Jacoby was the ones 
that was supposed to ,1,Tite, and Colonel was 
standing up besides me., and there was officersin 
front of me. There was three oi'i'icers in front 
o.f me., and Captain Jacoby (?), I told him what 
this was and asked him to believe. He did not 
get the dog tags from the bushes as he said he 
did. (Here referring to Mr. Frolander's testi 
mony to the affect he had found them in the 
brush.) They was around J!f3' neck on a short 
string. (Here he indicated a string around his 
neck.), and Mrs. Frolander broke the string. 
How is a man going to li.ft a woman's skirt when 
she is breaking the string Yd.th the dog tags 
around his neck? I asked Mrs. Frolander what 
time it was. Mrs. Frolander stated the time, 
that it was 10:30. She didn't tell you she 
said that herself. She told me it was 10:30. 
And when the guards was there all around there 
it was almost ll:30. (Referring to Mrs. 
Frolander's testimony as to when all this occur
red.) 

"They told us when you are off you can walk 
the hill. He said (referring to Colonel Johnson) 
that I didn't have no cause to be in my tent by 
that time, but by that time we had been all dis
missed in •c• Company. I didn't tell him (the 
Colonel) about the knife. I had a little knife 
under my bed., but I said I didn't have no knife. 
I am not begging for mercy-just to believe 'What 
I say. I expect to do time for what have been 
said. Mrs. Frolander scratched me by 'I1IY' neck, 
but this was with one hand. There was a glass 
on that door. When a man breaks your door open 
it (the glass) don't fall in that position. 
(Referring, supposedly, to the position of the 
&lass as f'ound by Mr. Frolander, according to 
Mrs. Frolander 1s testimony). My hat was be
tween the door sills. (Indicating here the 
door wasn't locked, and that he didn't unlock 
it, as Mrs. Frolander claimed). I know J!T3' dog 
tags were missing when I got back to the tent, 
but the guard was out. I picks up my hat fro• 
the floor from the two doors. Larceny counts 3'/ 
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every place, but larceny is not a crime when a 
person gives you a pocket book" (R. 20-21). 

4. The evidence amply supports the findings that at the place 
and time alleged accused unlawfUlly entered the dwelling of Mrs. Evelyn 
Frolander with intent to commit rape (Spec. 2, Charge II), that with 
intent to rape he committed an assault upon Mrs. Frolander by choking 
her and throwing her to the floor, (Spec. substituted for the Spec., 
Charge I) and by force and violence he stole rings of substantial value, 
a pocket book and money from Mrs. Frolander (Spec. 1, Charge II). 

The unsworn statement by accused was not wholly consistent 
with his pleas of guilty in that he suggested by his statement that 
he did not break into the house and that Mrs. Frolander gave her pocket
book to him. Regardless of the pleas, the evidence clearly establishes 
housebreaking and robbery as alleged. The .findings under Charge I and 
its Specification were irregular in form but clearly show the purpose 
of the court to find accused guilty, by substitutions, of assault with 
intent to rape. Such findings were legally authorized as findings of 
a lesser offense included in the rape charged (par. 148 .'£, M.C.M.). 

5. In the course of the cross-examination of Major Southworth., 
who testified that he had physically examined Mrs. Frolander,the de
fense., apparently in the hope of securing expert opinion testimony as 
to the probable degree of resistance offered by the 110man in the course 
of the attack upon her as evidenced by the physical injuries, or ab
sence of injuries, sustained, asked the witness, "If it is true that 
the woman vras forced down in her bathroom, and her legs forced apart-" 
(R. 15). The prosecution interposed an objection upon the ground that 
the witness could not speak "from hearsay", and the question was not 
completed. The objection was sustained (R. 15., 16). The inquiry was 
based on facts in evidence and the objection should have been overruled. 
Inasmuch., however., as the nature of the woman's physical injuries was 
fully proved and since the testimony of Mrs. Frolander as to the degree 
of her resistance was not contradicted, it is clear that accused's 
substantial rights could not have been injuriously affected within the 
meaning of Article of War 37. 

6. The charge sheet sets forth the age of accused as 19 years., 
and sho,rs that he was inducted into the military service on August 12., 
1941. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty and the sentence.. 
Confinement in a penitentiary or correctional institution is authorized 
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by Article o! War 42 !or the offenses found, each of which is regognized 
as an offense of a civil nature and so punishable by penitentiary con
!inement for more than one year, assault with intent to rape by section 
455, Title 18 of the United States Code, robbery by section 463, Title 
18 of the United States Code, and housebreaking by section 1801, Title 
22 of the Code of the District of Colwnbia. 
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Services of Supply 

In the Office of The Judge Advocate General 


Washington, D.C. 

(41) 

SPJGN 
c:..I 228022 

Ui':I'fED S'.J.'A'i:C:S ) 

v. 
) 
) 'l'rial by G.c.1;;., convened at 
) Fort Eoars, Alaska, October 2, 

Private ;JILLIA:1~ WffiQUBZ, 
(39151531), Company J, 
37th Infantry. 

) 
) 
) 

1942. Dishonorable discharge 
(suspended) and confinement for 
twenty (20) years. Penitentiary. 

fil"VIE'.I by the BO.ARD OF REVI1!.1'i 

CRES:501;, SNAPP and LIPSCOJ.iB, Judge Advocates 


1. '.l'he record of trial in the case of the soldier named above 
has been exa.."llined by the Board of Review. 

2. The accused was tried upon tne following Charge and Specifi 
cations: 

GP.AR.GE: Violation of ti-Le 58th Article of War. 

Specification 1: In that P,rivate ~"dlliam i,:arquez, Conpany I, 
Thirty Seventh Infantry, did, at Fort r.:ears, Alaska, on 
or abcut June 5, 1942, desert the service of the United 
States, by absenting himself without proper leave from 
his organization and place of duty, with intent to avoid 
hazardous duty, t.o rit; service in an area under immine:it 
enenzy- attack and did remain absent in desertion ·,ll1til he 
surrendered himself at Fort Lewis, i'iashington or or about 
Jw..y 6, 1942. 

Specification 2: In that Private Y:illiam ::.rarquez, Company I, 
Thirty Seventh Infantry, did at Fort Lawton, ·;-rashington, 
on or about July 15, 1942, desert the service of the United 
States by absenting himself ,'{ithout proper leave from his 
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place of duty with intent to shirk :important service, 
to wit, service overseas in the combat zone and did 
remain absent in desertion until h~ was apprehended 
at Los Angeles California on or about July 22, 1942. 

He pleaded not guilty of the Charge and both 3pecifications but guilty 
of absence without leave in violation of the 61st Article of ·,Tar. He 
was found guilty of' the Charge and both Specifications, and, three
fourths of the members of the court present concurring, was sentenced 
-:..:> dishonorable discharge, total forfeitures, and confinement,, at hard 
labor for forty years. The reviewing.authority approved the sentence 
but suspended the dishonorable discharge and remitted twenty years 
of the confinement. The United States Penitentiary, 2-!cNeil Island, 
Washington, was designateA as the place of confinement and the record 
;was forwarded for acticn under Article of War 50i. 

3. 'rhe evidence for the prosecution shows that on the evening 
of June 2, 1942, Coiap:.:r..y I, 37th Infantry, of which organization 
the accused was present as a member, arrived at ?ort ::.1ears, Unalaska, 
on board the transport President Fillmore. The company was immediately 
disembarked and moved to the Quonset Hut Area on Unalaska Island. On 
June 3, 1942, a.n enemy air raid occurred and the com.panywas moved 
out to Unalaska Valley. This movement was completed by noon of that 
day. On the mornine of June 4, 1942, another air raid occurred. 
·when the company was disembarked from the transport an unloading de
tail of eight men under the charge of a noncormnissioned officer was 
left on board to handle the bagt'::age, but accused was not a member 
of this detail. The accused was a truck driver but there were no 
trucks and he was assigned to regimental headquarters for special 
duty (R. 3, 4, 5). Other members of the company were assigned to 
various other special duties not under the immecliate_control of the ' 
company commander and on June 15, 1942, a ..check was made to determine 
if each man was accounted for on the special duty to which he was 
assigned. This check disclosed that accused was missing. A search 
was instituted and continued until it was apparant that he could not 
be found. On June 25, 1942, an entry was made on the morning report 
showing the accused absent wit..11.out leave as of June 5, 1942, the 
reason being, as stated by the company commander, that he was last 
seen on said date (R. 9, Exhibit 3) •. It seems, however, that the 
last time the accused was seen by any one in authority in his or
ganization was on June 7, 1942, when he was observed by his company 
platoon sergeant on the President Fillmore. The platoon sergeant 
had not authorized hirn to go there and had not ordered him there on 
any detail. When interrogated as to the reason for being on the 
ship the accused stated that he was still working for the battalion 
(R. 15, 16). Sometime later the conrta.nding officer of Company I 

received a letter from the accused in which he represented that he 
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had. beco:ne unavoidably separated froc r1is co:.,pany and -wished his 
commanding o.ffj eel' to send i1irn his service records in order that 
he might effect his trilll.sfer to the Air Corps. '.l.'he cancellation 
stamp inCD.cates ti-1at, this letter was mailed at Olympia, vfashington, 
on June 15, 1942 (1-:. 11, Exhibit 4). 

'..L'here was ad.mitted in eviuence, without objection·, as 
Pr.::.::;,c;c1.10ion 1 s J::;xhibit 5, an unidentified docunent which purports 
to be a copy of a paraphrased radiogram received at Fort :.fears, i\.laska, 
sir;ned "Carr" and stating, in substance, that accused was absent with
out leave at Fort Lewis, JuJ..y 15, 1942, and if ap:irehended would be 
returned to ii'ort i.Iears, Alaska, by first available transportation. 

1'here 1•ras also ad.mi tted in evidence, without objection, as 
Prosecution I s Exhibit 6, an unidentif:l_ed document which purports to 
be a copy of a letter from John L. Ea.milton, Lt. Col., F.A., Adjutant 
(unsigned) Fort Lewis, °l:ashir.gton, to Captain John I. Ladd, Staging 
Area, :rtort Lewis, Washington, and which recites that accused reported 
at Fort Lewis, ·1°1ashinzton, on July 6, 1942, as absent ,vithout leave 
from June 21, 1942, on -whicn date he debm·ked at Seattle Port of 
0nbarkation. 

There was also admitted in evidence, without objecti::m, as 
Prosecution's Exhibit 7, a document described as a Delinquency Report 
and Sertificate, which purports to be a provost marshal's report made 
at Los .Angeles, California, and fo:nvarded through channels to the 
Conunanding Officer at Fort Lawton, Washington, and which recites that 
accused was "picked up" by civilian police on Ju.ly ?.2, 1942, at Los 
.Angeles, California, dressed in uniform. '.l'he report (Exhibit 7) is 
accompanied by a certificate by Robert L. Dennis, Captain, CMP. 
C~-:.DG, Assist.ant Provost ;:arshal, initialled but unsigned, dated 
July 22, 1S42, wnich recites that accused 

n~:- 1;- % was apprehended by Civilian Police and 
turned over to the ~Iilitary Police on a charge 
of .Al/OL. Private ~1larquez was held at Central 
Police btation, Los An_eles, Calif., until 
transferred to the stockade at Ca11p Haan, 
Calif., for further di::,position oi' ilis case." 

4. l'he accused testified in his own behalf, in substance, as 
follows: 

il.fter the raid on June 3 the company moved to an area one 
mile away from Unalaska, and accused assisted in dig::ing fox holes 
and u...ilcadine ammunition. Durin;:; the day he saw the :i., illmore sailing 
out of port. Later in ti1e day the fill.more returned ru1d accused went 
aboard to get his ,vinter clothes. He looked for his barr::).cks bag 
but they were all mixed up. He spent the nie;ht on the boat and did 
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not return to his company. On the morning.of June 4 there was an 
alert and he was prevented by the guards fro:n leaving the ship. On 
the afternoon of the 4th there was an attack, and accused picked up 
a rifle and fired eight or nine clips. Between alerts he assisted 
in unloading ammunition and other cargo from the ship. This ,..-ant 
on day and night and one day he was informed that the ship would not 
leave until noon +,he following day (Jun!:3 8). The ~ccused worked late 
into the night, on the day he got this information, and then went to 
sleep. When he woke up the ship was far out at sea. The b,oat reached 
Seaf:'tle on June 21 and he went up to Camp Murray but there was no one 
there•. From there he went heme and later turned in at Fort Lewis and 
told them his story. · They sent him to Camp Murray where he rem~d 
five, days, and from Camp Murray to Fort Lawton. When he got to 'Fort 
Lawton he found that a boat had just left !or Alaska and was informed 
that there would not be another one for two ,reeks. While at Fort 
Lawton he went to McChord Field to make a check on his transfer to 
the Air Corps, which had been approved at Fort·Lewis., and found that 
they did not have his :record. lie then wrote a letter to his commanding 
officer and a letter to the Commanding General at Fort Douglas., Utah. · 
He then went home, to Los Angeles, intending to spend a week and return 
to Fort Lawton. He visited his fQlks and started to return, when the 
civilian authorities came (R. 23-31). On exantj.nation by the court, 
and with reference to his. transfer to the Air Corps, accused made the 
following statement: 

•I went to llcChord Field before we sailed up here. 
I obtained approval and full san~tion of the Squadron 
Adjutant at McChord Field. I brought the: letter of 
recommendation to my Company Commander, he approved 
it, Regimental Headquarters approved it., I returned 
it to airbase headquarters., .from there it had to go 
to Ninth Corps Area for Approval• (R. 36). 

In regard to his reason for staying on the Fillmore for 
five days before it sailed instead of going back to his company or 
to the aesign.~ent for which he had been detailed he testified that 
the ship was •filled with dynamite•; that he thought the company was 
in a safe place but he elected to ~o back on the ship because •I 
thought that was the best service.I could per.form, by assisting in 
fighting .frQ'!l .the ship, sir., I didn't know whether the ship was 
going to be blown up or not• (R. ~2). 

· 5. With reference to Specification 1 of the Charge, the evidence 
is undisputed that the accused was absent without leave from his Ol'

ganization and place of duty on or about June 5, 1942, There is no 
competent evidence as to when he afterwards returned to military 

.. 
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control, but such evidence is unnecessary. The only question to be 
determined is whether his unauthorized presence on the transport for 
five or more days before it sailed was for the purpose of being carrie~ 
away from his organization and station to a place of comparative safety 
so that he might escape hazardous duty in Alaska. Considered in its 
entirety, the evidence is legally sufficient to justify the inference 
that such was the accused's intention. 

Specification 2, in substance, alleges that the accused, in the 
State of Washington, on Jaly 15, 1942, deserted, and remained absent until 
he was apprehended at Los Angeles, California, on July 22, 1942, in viola
tion of the 58th Article of War. It was shown that "Fort Lewistt in 
Specification 2 should read ll'ort Lawton (R. 20). To this he pleaded 
11not guilty but guilty of the 61st Article of War11 , and to the Charge, 
"not guilty but guilty of the 61st Article of War". This plea was not 
strictly in accord with the usual and regular form, but by it the accused 
admitted he violated the 61st Article of War by being absent from July 
15, 1942, until apprehended on July 22, 1942. The original absence was 
shown in the extract copy of the morning report, Exhibit .3, and the 
apprehension in the testimony of the accused, under oath, that he went 
to Los Angeles, visited his folks and "then the civilian authorities crune" 
(R.28). The accused also testified that he knew he was going A.w.o.L. 
the second time he 11left Fort Lawton to go to Los Angeles to visit" (R.29). 
The accused knew that d1.1ty in Alaska was hazardous as he had participated 
in the firing there on Jtme 3 and 4, 1942. He also knew that his proper 
station was at Fort Mears, Alaska, stated he intended to return there, 
thought he would be sent back, and he could well be presumed to know that 
there was a state of war, of which the court could take judicial notice. 

Upon leaving Fort Lawton, Washington, on July 15, 1942, he made 
no effort to return to Alaska, but deliberately went in the opposite 
direction several hundred miles to Los Angeles, California, where he 
remained until apprehended by civilian authorities (Ex.7). 

In Exhibit 5 it is stated that accused was absent without leave 
on July 15, 1942, and if' apprehended would be returned to Fort Mears, 
Al.asks., by the first transportation. 

Frora these circumstances the court was warranted in finding 
the accused guilty of deserting at Fort Lawton on July 15, 1942, with 
intent to shirk important service. 

6. The charge sheet shows that accused is 28 years of age. He 
enlisted January JO, 1941, and his present period of service is governed 
by the Service Extension Act of 1941. His record shows prior service in the 
U.S. Naval Reserve from November, 1934, to November, 1938, from which he 
was discharged as a sea.man, first class, by reason of expiration of term or 
enlistment. 

7. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trial. 
For the reasons stated the Board of Review is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty ;_1/ 
or the Charge and both Specifications thereunder and the sentence. ~
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Confinement of the accused in a penitentiary is authorized. 

~~ ~-LdifJudge Advocate. 



WAR DEPARTMENT 

Services of Supply 


In the Of'fice of The Judge Advocate General (47)
Washington. D. c. 

SPJGH 
CM 228046 F.EB 5 1943 

,~.D

UNI'.rED STATES ) FOURTH SERVICE COlD,WiD 

) 
v. ) Trial by G.C .u.• convened at 

) Fort Oglethorpe.,Georgia. 
Second Lieutenant HARRY H. ) August 22. 1942. Dismissal. 
JOHNSON (0-1030046). Corps ) 
of Military Police. ) 

OPINION of the BOARD OF REVIE'i'l 
HILL. LYON and SARGENT. Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case ot the officer named above a.nd submits this. its opinion. to The 
Judge Advocate General. 

2. The accused was tried upon the following. Charges and Specifi 
cations, 

CHARGE Ia Violation of the 96th Article ot war. 

Specification, In that Second IJ.eutenant Harry .Herbert 
Johnson. Corps :Military Police. The Provost Marshal 
General's School Center. Fort Oglethorpe. Georgia 
was at or near 9l2t Cypress Street, Chattanooga., 
Tennessee, on or a.bout July 18, 19429 drunk and dis
orderly. 

CHARGE II a Violation of the 95th Article ot War. 

Specification la In that Second Lieutenant Harry Herbert 
Johnson. Corps Military Police, The Provost Marshal 
General's School Center. Fort Oglethorpe. Georgia 
did at South Post. Fort Oglethorpe, Georgia. on or 
about July 199 1942, with intent to deceive Captain 

. Anthony E. Papa. in reply to an official question 
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asked him by the said Captain .Anthony E. Papa, 
which question vra.s substantially as follows: 

lf'/fere you involved in any difficulty 
in Chattanooga or vicinity on Satur
day night that was brought to the 
attention of the Military Police?" 

answer substantially as follows: 
"No." 

which said answer was known by Second IJ.eutenant 
Harry Herbert Johnson to be false in that the said 
Second Lieutenant Harry Herbert Johnson had gotten 
into a brawl in Chattanooga at 912-} Cypress Street., 
a district occupied by negroes., and had fought 
several negroes; and further., that the said Second 
Lieutenant Harry Herbert Johnson was accosted by 
Second Lieutenant Jack B. Krebs and Sergeant 
Cauley H. Tindall., on duty as Military Policemen, 
in the Club Mayfair, in the vicinity of Chatta
nooga, Ten..~essee, and was returned to Barrack T•l9 
at Fort Oglethorpe, Georgia, in a Military Police 
vehicle. 

Specification 2: In that Second Lieutenant Harry Herbert 
Johnson., Corps of Mili ta.ry Police, The Provost Marshal 

· General's School Center, Fort Oglethorpe, Georgia, on 
or about July 19., 1942, with intent to deceive First 
Lieutenant Walter Hoyle, falsely ar..swer an official 
question in that Second Lieutenant Harry Herbert 
Johnson was asked the follov,ing question by First 
Lieutenant 1ialter Hoyles 

"Did you have any experience last night 
with the Military Police; were you picked 
up or returned to Fort Oglethorpe by the 
Military Police; or were you involved in 
any trouble in Chattanooga?" 

to which said question Second Lieutenant Harry Herbert 
Johnson answered as follows: 

"No." 
which said ansv1er was known by Second Lieutenant 
Harry Herbert John.son to be false in that the said 
Second Lieutenant Harry Herbert Johnson had on 
Saturday night, July 18, 1942, been involved in 
difficulties with one or mora negroes at or near 
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912·2
l Cypress Street, in Chattanooga, Tennessee, 

and had been picked up by the Chattanooga police 
and carried to the Chattanooga Police Headquarters 
and a~er some time had been released by the 
Chattanooga police; and further, that the said 
Second Lieutenant Harry Herbert Johnson ha.d later 
on that same night been questioned at the Club 
Mayfair on Rossville Boulevard between Chattanooga, 
Tennessee and Rossville, Georgia by Second Lieu
tenant Jack B. Krebs and Sergeant Cauley H. 
Tindall, who were on duty as Military Policemen, 
and had thereafter been returned in a Military 
Police vehicle to Barrack T-19, Fort Oglethorpe, 
by the said Military Policemen, Second Lieutenant 
Jack B., Krebs and Sergeant Cauley H. Tindall. 

He pleaded not guilty to all ·charges and Specifications. Re was found 
of the Specification, Charge I, guilty except the words "drunk and", of 
the excepted words not guilty, of Charge I guilty; of Specification 1, 
Charge II, guilty except the word "£ought", substituting therefor the 
words "been involved in difficulties with"; of Specification 2, Charge 
II,guilty, and of Charge II guilty. He was sentenced to be dismissed 
the service and to forfeit all pay and allowances due or to become due. 
The reviewing authority approved the sentence, remitted the forfeiture 
of pay and allowances, and forwarded the record of trial for action 
under Artic~e of War 48. 

3. The evidence for the prosecution is substantially as follows: 

a. Charge r. On the night o£ July 18, 1942, accused with 
·Second Lieutenant Harold E. Peterson entered a dwelling house at 912! 
Cypress Street, Chattanooga, Tennessee. They went up two flights of 
stairs to the third floor, and into the kitchen which was occupied by 
two negro girls. Jib.en asked the purpose of their presence, Lieutenant 
Peterson, in the presence of the accused, said several ti.mes ~Ne are 
going to hold this place up". One of the girls became frightened and 
as she started to leave the room, she was shoved back by Lieutenant 
Peterson, who said, "Hold them in, troop, don't let them out". A!J
cused said nothing, and did nothing except that he was "nodding and 
laughing and going on like that, when the other man was telling us he 
was going to hold us up". The girl jumped under a banister rail, ran 
down stairs to a nearby store.1 and called the police. When she returned, 
several people had congregated. In the meantime a fight had occurred in 
the house between Lieutenant Peterson and a negro, Wesley .Anderson. Ac
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cused took no part in the f'ight _other than to hold the negro 1s arm as 
he drew back to strike Lieutenant Peterson. One of the girls shoved 
accused down the steps. The officers came "falling11 and "tumbling" 
down the stairs fr9m the third floor to the porch, but they walked. 
dowu the stairs f'rom the porch to the sidewalk:. A:3 they reached the 
sidewalk one said, "let's go through the alley". The officers had been 
in the house 20 or 25 minutes before the police were called (R. 5, 6, 
11, 17). 

Two patrolmen of the Chattanooga City Police Department; 
responded to the call, arriving at 912-i Cypress Street at 9a51 p.m. 
A large number of colored people were in the street. The two officers 
were overte.lcen in the alley leading from Cypress Street to Cedar Street. 
LieuteI1Ant Peterson was bleeding. Accused said they had gotten into 
the wrong house; that the negroes had jumped on Lieutenant Peterson, 
and that that was all there was to it. The officers were placed in 
arrest and taken to police headquarters in the patrol wagon under a 
technical charge of drunkenness. Accused appee.red to have been drink
ing, but he was not drunk, and acted like a gentleman. J.f'ter taking 
the officers to police headquarters, the patrolmen re-turned to the 
negro house, 'Where they found the officers I caps. The city patrol.mm 
stated that but far the fact the o.f'ticers were in a dangeroua negro 
district they would not have been molested; and that the arrest was 
made as_a measure of protecting the officers. Later in the evening, 
the assistant chief of' police of the city of Chattanooga saw accused 
and Lieutenant Peterson in the police station, and was/ advised by. the 
desk sergeant that they were in tor being drunk. The assistant chief 
talked 'With them 15 or 20 minutes to s atis.f'y himself as to their con
dition, concluded that the charge could not be sustained, and ordered 
their release. Their appearance was normal, except their f'aoes were 
flushed and clothing somewhat disheveled (R. 32-35, 65, 66, 67). 

- Later that evening, after the accused and Lieutenant Peterson 
had been released f'rom•the city police station, First Lieutenant Jack 
B. Kreb•, C.M.P., Fourth Service Command, Military Police Detachme:at, 
Fort Oglethorpe, Georgia, and Sergeant Claude H. Tindall. Military 
Police Detachment, saw accused and Lieutenant Peterson at the Club 
Mayfair, a road house, near Chattanooga, standing at the bar with a 
drink before them. Accused took two drinks, but was apparently alright. 
The Club Mayfair had not been put off limits, but the instructions were 
to notify all officers seen there to leave the area• .Accordingly, the 
wi·tness advised accused of' the situation, tpld him to dismiss his tan, 
and that he would have to return to the post with witness. Accused 
accepted the advice in a gentlemanly manner, accompanied Lieutenant 
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Krebs to the post in his official military police car., and thanked him 
for the trip. While at the Club 11ayfair., accused related to Lieutenant 
Krebs that he and Ueutenant Peterson had been in a bre.wl in a colored 
district in Chattanooga., that they had been ta.ken into custody by the 
city police, but released., and that as far as the city police were con
cerned everything was alright. Lieutenant Krebs and the military police 
sergeant had on military police badges, and sidearms. Nothing was said., 
in the presence of accused, about filing en.y disciplinary report (R. 35., 
36, 39-40., 45, 51). 

~· Charge II. Captain .Anthony E. Papa, C.M.P., .Adjutant., 
Provost Marshal General's School Center,' SouthPost, Fort Oglethorpe, 
Georgia, learned that two officers were involved in some difficulty 
on Saturday night, July 18., 1942., and detailed First Lieutenant Walter 
Hoyle., Provost Marshal, on Sunday morning., July 19., 1942., to have ac
cused report to the adjutant so that he could determine whether or not 
accused was one of the officers involved. The directive was to locate 
the men, and have them report to Captain Papa (R. 46, 50, 51). 

Lieutenant Hoyle proceeded to barrack T-19 and located the 
accused and Lieutenant Peterson. He told them he had been requested by 
the adjutant and Colonel Parmley to locate a Lieutenant Johnson and a 
Lieutenant Peterson, whose names had been turned in as involved in some 
kind of trouble in Chattanooga on the preceding night., and who had been 
picked up by the military police patrol and returned to barrack T-19. 
He asked if either of them had been so involved. The accused ans~~red, 
"No". Lieutenant Hoyle then remarked that someone must have given the 
?.rrong names in reporting the incident., and took accused and Lieutenant 
Peterson in a staff car to post headquarters. Lieutenant Hoyle stated, 
on cross-exandnation, that his question to the officers was loosely 
worded, and may have been understood as askine if they had been involved 
in any trouble with the military patrol (R. 56-57). , 

On arriving at headquarters accused reported to Captain Papa, 
v.rho asked him the question whether or not he was involved in any diffi
culty in Chattanooga or vicinity the night before, that was brought to 
the attention of the military police. The accused replied., ''No". Lieu
tenant Krebs, assistant provost marshal, a military police sergeant., 
and his assistant, were present 'during the interview. l'fuen accused 
gave a negative ans~~r, the adjute.nt turned to IJ.euter.ant Krebs and 
asked if he recognized accused and Lieutenant Peterson. to which he 
replied in the affin<u:..tive. The adjutant then turned to accused and 
Peterson and asked if they had anything to say, and both readily 
acknowledged they ~~re the officers concerned. They proceeded into 
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Colonel Parmley•s office. The adjutant at no time advised the officers 
• 	 that he was making an official investigation, nor did he advise them of 

their rights. When they entered his o:ff'ioe Colonel Parmley asked the 
adjutant 11' he had advised accused it was an of:fioial inquiry and if ho 
had warned accused or his rights. When the adjutant replied that he 
had not, Colonel Parmley fully advised accused or his rights, and asked 
accused if' ho had 8.DY statement to make. The accused said that he would 
not make e.:ey statement at that time. Th~ adjuta.rrt said., in effect, it 
was entirely proba.ble that his original question to the accused could 
~Te been understood as asking if' accused had been involved in~ diffi 
culty with tho military police (R. 47, 48, 49) • 

.&.t the close of the evidence on the part o1' the prosecution, 
the motiOA of defense for findings of not guilty of all Charges and 
Specificationa, upon the ground that the evidence was not legally aut
i'icient to support the findings or guilty, was denied. 

/ 

4. Defense. It was stipulated that if' Lieutenant Colonel Loren 
F. Parmley., J.A.G.D., Fort Oglethorpe, Georgia, were present, he would 
testify that on July 19., 1942, the a.ocused, with Lieutenant Peterson, 
was ushered into his office b)" the Poat J.djutant, Captain .Anthoey E. 
Papa; that he advised accused that he was conduotil:lg en official innati-.. 
gation, and that accused had a right not to answer 8.JlY question that 
might tend to incriminate himJ that ·upon being so advised, accused 
stated that he did not desire to ma.lee 8.JlY statement. .And., further., 
that at that time Colonel Parmley asked Captain Papa if he had advised 
or warned the accused, and Captain Papa replied that h~ did not (R. 67). 

It was likewise stipulated that Ma.jor Joseph c. Jackson., 

c.M.P., and Major Alexander R. Gilfillan;- C.»:.P., Fort Oglethorpe., 

Georgia, it present., each would testify that he had k:noum acoused 

sinoe early June of 1942, that the general reputation of aocused tor 

charaoter, traits, and ha.bits was good (R. 67, 68). 


William R. ~tt, ,lasistant Chief of Police, Chattanooga, 
testified that he saw accused in the police station sometime after 
9130 on the night of July 18., 1942. Re had been advised that aooused. 
and his companion, Lieutenant Peterson, had been brought to the etation 
under a. teohnical charge or drunkenness • After talking 1dth accused. it 
was apparent that such a charge could not be susta.inod, and aocueed wu 
releaeed from custody and no record of the incident yas made on tho 
police blotter (R• 65, 66) • 

.&Poused testified that he is 30 years of age, was born in the 
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state of Florida, and has been in the service 12 years. He enlisted 
at Valdosta, Georgia, July 7, 1930, and was assigned to Headquarters 
Battery, First Field ATtillery, Fort Sill, Oklahoma. He remained with 
that organization 3 years, and was then assigned to and continued with 
the Military Police Detachment at the United States Military AcadeIIJ¥, 
West Point, New York, until March 3, 1942, during which period he held 
the grade of sergeant. He was transferred from the Military Police De
tachment at West-Point to the Cavalry School as an officer candidate, 
from which he was graduated and coimnissioned a second lieutenant on 
May 30, 1942, and assigned to duty at Fort Oglethorpe as of June 12, 
1942 (R. 68, 69). 

Concerning the Charges and Specifications, accused stated 
that he and Ueutenant Feterson visited the Stirrup Cup, in the city 
of Chattanooga, on the evening of July 18, 1942. Here they purchased 
and, within an hour•~ time, drank one-half pint of whiskey. While 
they were sitting at the table discussing the town and the lack of 
entertainment, a civilian approached them, saying that he knew of 
several nice places where officers could go and dance. The officers 
accepted the suggestion, had a drink with the civilian, and then en
tered the civilian 1 s car. r'ihile in the car they took another drink. 
A.fter a ten-minute drive, the civilian pulled his car to the curb, 
stopped, and pointed to a house across the street• .&ccused and Lieu
tenant Peterson dismounted. Upon entering the house they.noticed 
that it was filthy, but kept going until they reached a room occupied 
by a group of negroes. IJ.eutenant Peterson remarked "Jesus Christ, 
this is a negro joint". One of the negroes lunged at him and a 
general fight or scuffle took place. Accused called to Lieutenant 
Peterson •cane on let's go out of here, this is the wrong place". Ac
cused was pushed down the steps. M they reached the street they were 
taken into custody by civilian police, under a technical charge of 
drunkenness, and driven to city police headquarters in a patrol wagon. 
The assistant chief of police concluded that they were not drunk, and 
released them. Leaving police headquarters, accused and Lieutenant 
Peterson drove in a tan to the Club Mayfair, where they had two more 
drinks. Here they saw Lieutenant Krebs and Sergeant Tindall of the 
military police. .Accused told Lieutenant Krebs of the incident at 
the negro house and about their arrest and release by the civil police. 
Lieutenant Krebs wanted to know how they were traveling, and when told 
that they had a taxi waiting, said "there is no reason why you should 
pay taxi fare, I a:m going out., you may ride with me". Accused ac- 
cordingly dismissed the taxi and he and Lieutenant ?eterson returned 
to the post with Lieutenant Krebs and Sergeant Tindall. 
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Accused spent the night 'With Lieutenant Peterson. The next 
morning Lieutenant Hoyle, Pro-tost 1:s.rsha.l, ca.me to Lieutenant Peterson's 
quarters and asked Peterson if' he were with "Lieut. Johnson la.st night". 
Lieutenant Peterson said "Yes". Lieutenant Hoyle asked Lieutenant 
Peterson, "did you have any trouble with the police in Chattanooga last 
night?" .A.Qcused was standing a.cross the hall, and hearing this conversa
tion, walked up to Lieutenant Hoyle and stated that he was Lieutenant 
Jo~on. Lieutenant Kreb thereupon asked accused if he ha.d had 8Jly 
trouble with the military polics the night before, to which hs answered 
"No". Lieutenant Krebs.said that Colonel Parmley and the post adjutant 
wanted the accused and Lieutenant Peterson to report at post headquarters. 

'While at post headquarters, the Adjute.nt, Captain Anthony E. 
Papa, asked accused and Lieutenant Peterson, in the presence of' Lieu
tenant Krebs and Sergeant Ti.ndall, if' they ha.d been involved in any 
trouble with the military police and civilian authorities in Chattanooga 
the night before. Both accused and Lieutenant Peterson answered "No". 
The adjutant turned to Lieutenant Krebs and asked if' he identil'ied them 
aa the of'i'icers at the Club Mayfair the night before. Lieutenant Krebs 
identified Lieutenant Peterson, but Sergeant Tindall was doubtful as to 
accused, 'Wb.ereupon accused voluntarily s ta.ted that he was the other of
i'icer concerned {R. 69, 70, 71). 

,&)oused ha.d never been arrested. There is nothing in his 
record ot 12 years• service which reflects upon his character and 
integrity. 

Referring to the incident at the Club Mayfair, accused stated 
that Lieutenant Krebs did not say or do anything which indicated to 
accused that he had been placed in arrest (R• 71, 72). On cross
examination accused stated that he lost his ha.tat the negro house on 
Cypress Street. and that it lll8.S returned to him a.t the police station; 
that he and Lieutenant Peterson had consumed one-half' pint of whiskey 
before meeting the civilian and he took two drinks with the civilian 
before going to 912-k Cypress Street; that he was not looking for a 
bawdy house but if' -women ha.d been found he would not have been sur
prised. He knew'When he reached the top ot the steps at 912} Cypress 
Street he was in the wrong place, but that he went in through curiosity 
(R. 73). 

With reference to Charge II and the two Speci.fications, false 
official statement to Captain Pe.pa, Post Adjutant. and to Lieutenant 
Hoyle. accused testified that he knew Lieutenant Hoyle was the provost 
marshal; that when asked by Lieutell8.llt Hoyle if' he had ha.d any trouble 
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with the military police in Chatt:ax.oor-:;1. th::1 night before, e..coused knew 
that he was one of the officers con.ce.rned. In telling Lieute;1a.nt 
Hoyle that he had had no trouble with the military police. he intended 
no deceit. .Accused understood the purpose of the ordar to report to 
the post adjutant and Colonel Parmley. In the opinion cf accused. his 
ene...r ot •xo"., was a true answer to Captain Papa's question - if ac
cu1ed had been involved in any trouble with t.ha military police or 
ciTilian authorities in Chattanooga the night bQfore. Accused did 
not condder that he had been involved in any trouble (R. 74. 75). 

5. Viewing the evidence in the light most favorable to the ac
cuaed. it is apparent that at the time alleged. e..ocused ar.d his 
companion., Lieutenant Peterson., deliberately e~d withou~ any authority 
entered dwelling 912} Cypress Street. in the city of Chattanooga. Ac
cused admitted th.9.t while going up the stairs he :t'ee.lized ha was in 
the 'Wl"OJ.1& place. but continued through curioai ty. This intrusion by 
e.ccuaed and his companion was an unlawful trespa3s. It precipitated 
a tight or diaorder. attracted the attention of a large number of 
negroes who congregated in tront of the hcusa, and resulted in the 
officers beillg_taken into oustody by the civil police. The civil 
authorities very !'rankly stated that the accused was not drunk and 
that he aDd his companion were taken in custody for their own pro
tection. The oourt properly found that accused was not drunk, but all 
the en.dance clearly shows tba.t a.coused was involved in an episode, 
cli1order., or disturbanoe of a nature to bring discredit upon the mili 
tary aer'rl.oe. aDd fully &upports the findings of {;.'Uilty under Chs.rge I 
and its Speci.tication. 

With respect to Charge II and its Specifications, alleging 
false otf'icit.l. statements by accused to Captain Papa and Lieutenant 
R<>7le, there ia little conflict as to the facts between the testimony 
tor the prosacution and that of the defense. The evidence shows that 
accused. a.i'ter his release from custody of civil police. stopped by 
the Club lfaytair. lihile at the olub he was approached by Lieutenant 
Xrebs, military police officer, and 'WU advised by him that officers 
were not supposed to Ti.sit the Ma.yfe.ir and that he should leave the 
area• .Accused offered no protest or objection to this admonition. 
and said tha.t he would get in his taxi and return to ca.mp. The teati 
mo:tcy" ot Lieutenant Krebs indicates that he told accused to dbmiu 
hi• ta.xi, as he would have to go to the post with him. The testill10ll1' 
ot a.ooused- is that he understood Ueutenant lrrebs' statement in this 
regard u an invitation &lid not an order. At e.ny rate., accused and 
Ueutena.nt Peterson returned to the post with Ueutenant Krebs and a 
m.11~ police sergeant, in an official military police car. 
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R0gardless of the interpretation of the accused as to the 
events of the eveni!lf, before, it was known to him that he had been 
involved in Chattanooga ~~th the civil police, and that he had been 
admonished by a mili tE.ry police officer at the Club l<iayfair e.nd re
turned to the post in an official military police car. It follows 
that when accused told Lieutenant Hoyle and the post adjutant, Captain 
Pap!;!.,, that he had not been so involved, he was guilty of makini:; a false 
statement. It is obvious that the statements were made under such 
circumstances that their official character cannot be challen6ed, All 
the facts and circumstances ~-arrant the inescapable conclusion that the 
false statements were made for the purpose of misleading and deceiving 
the officers to whom they were made. 

6. The accused is 30 years of age. The records of the Office 
of The Adjutant General show his service as follovrs: 

Enlisted service July 8, 1930, to 11ay ?.9, 1942; appointed 
second lieutenant, Ji:rm.y of the United States, from Officer Candidate 
School, and extended active duty, ~ay 30, 1942. 

7. Six of the eight members of the court recomn,ended that the 
sentence to dismissal be suspended. The recorar.1endation was based upon 
the good record and long military experience of the accused and upon 
the further ground that accused 11 * **except for the incidents con
sidered at the time of the trial, is an efficient soldier and officer 
and that the act complained of is not a matter of trait or habit". 

u. The court was legally constituted. No errors injuriously af
fecting the substantial rights of thti accused vrere comoitted during 
the trie.l. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty and the sentence. 
Dismissal is authorized upon conviction of violation of Article of War 
96, and is mandatory upon conviction of violation of Article or Viar 95. 

-------------
) 
1\ ..,.__ , Judge Advocate. 

r//_.__.~ ~- <,....,_ ,Judge Advocate. 

~~~_L----•• 
Advocate. 
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SPJGH 

CM 228046 1st Ind. 


War Department, J.A.G.O., - To the Secretary of War. 
, 1943 
1. Herev;lth transmitted for the action of the President are the 

record of' trial and the opinion· of the Board of Revie"l"r in the case of 
Second Lieutenant Harry H. Johnson (0-1030046), Corps of Military Police. 

2. I co:nc ur in the opinion of the Board of Review that the record 
of tri~l is legally sufficient to support the findi!ll;S and the sentence, 
and to warrant confirmation of the sentence. I recommend that the 
sentence be confirmed. 

3. The record discloses tha+, the accused is 30 years of age; that 
he has had 12 years of honorable enlisted service; that while holding 
the grt;1.de of sert:;ea.nt wi. th the l{ilitary Police Detachment, United States 
1:ilitary Academy, he was transferred to an Officer Candidate School, 
from which he was graduated and cornL1issioned a second lieutenant on May 
30, 1942. 

In view of the recommendation of clemency by six of the eight 
nembers of the court, and in view of the previous good record and military 
experience of the accused and of his 9-pparent capability of rendering use
ful service as an officer, I recommend that the sentence of dismissal be 
suspended durins the pleasure of the Preside~t. 

4. Inclosed herewith are the draft of a letter for your signature, 
transmitting the record,of trial to the President for his action, and a 
form of Executive action designed to carry into effect the recommendation 
made above. 

~/i't47
. c. Mcl'ieil, 

Br g i General, U. s. Army, 
Acting The J~dge Advocate General. 

3 Incls. 
Incl.1-Record of' triP-1 
Incl.2-Dft.ltr.for sie. 

Sec.of War. 
Incl.3-Form of .Executive 

action. 

(Sentence confirmed but execution suspended, G.C.Il.O. 29, 10 Mar 1943) 
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WAR DEPARTMENT 
Services of Supply 

In the Office of The Judge Advocate General 
Vfashington, D. c. 

(59) 

SPJGK 
CM 228053 

UNITED STATES 	 ) 
) 

v. 	 ) 
) 

Second Lieutenant HA.ROW ) 
E. PETERSON (0-1030078), ) 
Corps of Military Police. ) 

JE 2 3 1942 

FOURTH SERVICE COMMAND 

SERVICES OF SUPPLY 


Trial by G. c. M., convened at 
Fort Oglethorpe, Georgia, October 
16, 1942. Dismissal. 

OPINION of the BOARD OF REVIEW 

HOOVER, COPP and SARGENT, Judge Advocates. 


1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion,· to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 61st .Article of War. 

Specification: In that Second Lieutenant Harold 
E. Peterson, Provost Marshal General•s School 
Center, South Post, Fort Oglethorpe, Georgia, 
did, 'Wi.thout proper leave, absent himself 
from his·post of-duty at South Post, Fort 
Ogletharpe, Georgia, £ran September 3, 1942 
to about September 5, 1942. 

CHA..."i.GE II: Violation of the 95th Article of War. · 

Specification 1: In that Second Lieutenant Harold 
E. Peterson, Provost Marshal General's School 
Center, South Post, Fort Oglethorpe, Georgia, 
was at the Ross Hotel, 816 Georgia Avenue, 
Chattanooga, Tennessee, on or about September 
5, 1942, drunk -while in uniform. 

Specification 2: In that Second Lieutenant Harold 
E. Peterson, Provost Marshal General's School 
Center, South Post, Fort Oglethorpe, Georgia, 
did on or about September 5, 1942 register at 
the Ross Hotel, 816 Georgia Avenue, Chattanooga, 
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Tennessee with a woman not his lawful wife under 
the names of "H. E. Peterson and wife" and did 
on or about said date physicaJ.ly occupy a room 
in said hotel with said woman., all to the scan
dal and disgrace of the military service. 

He pleaded guilty to Charge' I and its Specification and not guilty to 
Charge II and its Specifications. He was found guilty of the Charges 
and Specifications., No evidence of previous convictions was intro
duced. He was sentenced to be dismissed the service. The reviewing 
authority approved only so much of the findings of guilty of Specifi-_ 
cation 1., Charge II., as involves findings of guilty of being drunk 
v,hl.le in uniform, as alleged., in violation of Article of War 96., approved 
the sentence and forwarded the record for action under Article of War 
48. 

3. The evidence shows that accused absented himself without leave 
.frCJll his place of duty., the Provost Marshal General •s School Center., 
Fort Oglethorpe., Georgia., on September 3., 1942., and remained absent un
til he was returned to military control as hereina.f'ter ap~ars on 
September 5., 1942 (Exs. 1., 2). · 

At about ll p.m. (R. 13), September 4., 1942, accused registered f.or 
and rented a roan for occupancy at the Ross Hotel, Chattanooga, Tennessee 
(R. 9, 15). He was accompanied by a woman (R. 9) • He registered as 
"H. E. Peterson & Wife, Ft. Oglethorpe., Ga." and the two were assigned 
to room 316. Accused paid the hotel charges in advance (R. 9; Ex_. 4). 
He was apparently sober at the time he came to the hotel (R. 14). In 
the early afternoon of September 5 (R. ll)., following receipt of a 
telephone call to Fort Oglethorpe (R. 30), Captain Walter Hoyle and 
Captain Roy E. Stone., both of the Corps of Military Police., went to 
room 316 of the Ross Hotel. The door of the room was opened., in re
sponse to a knock, by a young woman who was later ascertained to be 
Mrs. Louise Kersey, a resident of Chattanooga. (R. 23, 24, 26., 36) 
She was fully dressed (R. JO). The window shade in the room was draim. 
and a ttbed lamp" was lighted. There was no luggage in the room. (R. 29) 
The room "smelled very strongly of some kind of liquor., there was a 
very strong odor in the room like someone had mixed some drinks or bad 
vomited them" (R. 35). Accused was lying on the bed fully clothed in 
service uniform (R. 23) except that his necktie was not on (R. 2J). 
He was in a stupor and did not apfea.r to be in .full possession of his 
mental faculties (R. 24). He had a. wet towel on his head and after 
the milltary police officers entered the room too woman sat down and 
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"changed the towel over his head". Captain Hoyle told accused to sit 
up and he complied, asked for a cigarette and got to his feet. Captain 
Hoyle testified that accused was not "exactly steady on his .f'eetn (R. 25). 
In about 15 or 20 minutes he "apparently tended to snap** out o.f' it" 
(R. Z'l) and to regain possession of his .faculties to some extent (R. 24, 
28). Accused said that ·a small amount of money lying on a table be
longed to the woman (R. 26). He did not became •loud or boisterous• 
(R. 37). · 

1 
, 

From 10 to 20 minutes after the military police officers entered 
the room two civil police officers and the hotel manager joined them 
(R. 24). The wanan was then questioned. She gave her name and address 
and said she -was divorced or separated from her husband (R. 26, 30). 
In the presence of accused she said that she had met accused 

nat the Read House and that the boy had been drink
ing for two or three days. She had tried to sober 
him up, had stayed all night with him that she loved 
him and there hadn•t been ari;r relations between them, 
that she was just trying to do what she could for him" 
(R. 42). 

On being questioned accused stated that the "girl had been up there 
'With him the night before" (R. 42). Accused was taken by autanobile 
to Fort Oglethorpe for physical examination (R. 26, 'Zl). He staggered 
lfhile walking to the car (R. 28). 

Captain Hoyle testified that in his opinion, while at the hotel in 
1ti.tness' presence and while leaving, accused was drunk (R. 27, 28). 
Captain Stone testified that 'When he saw accused in the hotel roan ac
cused nwas dazed. He could smoke a cigarette but he seemed rather weak 
at the time" (R. 32). Accused told this wi.tness that he had been drink
ing over a period of about three days (R. 32). 

A copy of accused•s p~ voucher for September, 1942, stating his 
wife's name and address (Ex. 5) and a classification questionnaire 
signed by accused; dated July 10, 1942, stating that accused was~ 
ried·(Ex. 6), were received in evidence (R. 33, 34). Captain Stone 
testified that in his capacity as a.member of the local military police 
he had had DJ.a.Izy- contacts with the citizens of Chattanooga and that he 
had never seen Mrs. Kersey prior to the incident at the hotel (R. 37). 
One of the police officers testified that Mrs. Kersey ttseemed like a 
lady" (R. 39) and that witness thought she did not have a police 
record (R. 40). 

-3
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Accused did not testify or make an unsworn statement. 

4. The .findings of guilty of absence without leave as alleged 

in the Specification., Charge I., are fully supported by the evidence 

and by the pleas of guilty. 


The evidence leaves no doubt that at the place and time al.J.eged 
in Speci.fication 1., Charge II., accused was drunk in uniform. Violation 
o.f Article of 'Vfar 96 was.established. 

The evidence also shows., vdthout contradiction, that at about the 
time al.leged in Specification 2, Charge II., accused registered for him
sel.f and a woman not his wife, as man and wife., at the Ross Hotel in 
Chattanooga, Tennessee, and occupied a room in the hotel with the 
woman over night and until the afternoon of the day .following regis
tration. The two were seen in the room together by mambers of the mili 
tary and civil police and by the manager of the hotel. In so .far as ap
pears no public scandal resulted .from the occurrence but accused was a 
married man and the circumstances are strongly indicative of adulter
ous relations between him and Mrs. Kersey. Accused•s act in registering 
himsel.f and the woman at the hotel and his act in illicitly occupying a 
room with her were indecorous and disgrace.ful and amounted to conduct 
unbecoming an of.fleer and gentleman wit..~in the meaning of Article o.f 
War 95 (CM 203719., Sullivan; CM 208296, Huskea; CM 216152., ~). 

5. War Department records show that accused is 34 years o.f age. 
He is a high school graduate. He attended Carnegie Technical Institute 
.for one year. He served as an enlisted man .from March 20., 1941., to 
Ma.y- 301 1942, when, upon graduation from an o.fficers • candidate school., 
he was appointed a second lieutenant., Army of the United States. 

6. The records of the Office of The Judge Advocate General shaw 
that accused was tried by general court-martial on August 21, 1942., 
convicted of being disorderly in Chattanooga., Tennessee., on July 18, 
1942., and of deceitfully mald.ng a false statement to an of.ficer on 
July 19., 1942., ~ violation of Article of War 96., and was sentenced 

, to be reprimanded and to forfeit $50 pay per month for four months 
(G.C.M.O. No. 955, Fourth Service Comm.and., Nov. 211 1942). 

7. The court was legally constituted. No errors injuriously af
fecting the substantial rights of accused were committed during the 
trial. In the opinion of the Board of. Review the record of trial is 
legally sufficient to support the findings of guilty as approved by· 
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the reviewing authority and the sentence and to warrant confirmation 
thereof. Dismissal is mandatory upon conviction or violation or Article 
of War 95 and is authorized upon conviction of violation or Article of 
War 61 and or Article or War 96. 

, Judge Advocate. 
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1st Ind. 

War Department, J.A.G.o., 	 - To the Secretary of War.DE.C I. 8 -. ·'' 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Boa.rd of Review in the case of 
Second Lieutenant Harold E. Peterson (0-1030078), Corps of MilitaT'J 
Police. 

2. I concur in the opiru.on of the Boa.rd of Review that the" 
record of trial is legally suf'i'icient to support tho findings as ap
proved by the reviewing authority and the sentence and to warrant con
firmation thereof. Accused absented himself without leave for two 
d~s. During his absence he registered at a hotel and occupied a room 
with a woman as man and wife, the woman not being his wife. Accused 
was a married man. He was found in the hotel with the woman, in a 
stuporous drunken condition. He was sentenced to dismissal. He was 
recently convicted by general court-martial of disorderly conduct and 
or deceitfully making a false statement to an officer and was sen
tenced to be reprimanded and to forfeit :)50 per month for four months. 
I recommend that the sentence to dismissal be confirmed and carried in
to execution. 

3. Inclosed are a draft of a letter for your signature, transmit
ting the record to the President for his action, aT'ld a form of Executive 
action designed to carry into effect the recommendation hereinabove 
made, should such action meet with approval. 

~~-·~~ 
1zyron c. Cramer, 


Major General, 

The Judge Advocate General. 


3 	Incls. _ 

Incl.1-Record of trial. 

Incl.2-Draft of let. for 


sig. Sec. of Viar. 

Incl.3-Fcrm of action. 


(Sentence confi:nned, O.C.M.O. 8, 18 Feb 1943) 
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1IAR DEPAETMENT 
Services of Supply 

In the Office of The Judge Advocate General 
·washington, D. C. 
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SPJGl':: 

C11 2.28CJ72 


U N I T E D S T A T E S ) 28TH DJFANTRY DIVISIQi.T 
) 

v. ) Trial by G. C. iu., convened at 
) Camp Livingston, Louisiana, 

Frivate CUR.ENCE Yi.A.LLII.CE 
(.20314413), Battery c, 

)
) 

September ll, 1942. Dishonorable 
discharge and confinement for two 

229th Field Artillery Bat ) (2) years. Federal Reformatory, 
talion. ) El Reno, Oklahoma. 

HOLDING by the BOA.RD OF Ri:!.vIEh 

HOOVER, COFP and SARGE1:T, Judge Advocates. 


1. The record of trial in the case of the soldier named above 
has been examined by the Boa.rd of Review. 

2. The only question requiring consideration is the propriety
of the designation of a Federal reformatory as the place of confine
ment. Paragraph 90!?. of the Manual for Courts-Martial provides: 

"Subject to such instructions as mey be 
issued from time to time by the nar Department, 
the United States Disciplinary Ea.rracks at Fort 
Leavenworth, Kans., or one of its branches, or 
a military post, station, or camp, will be desig
nated as the place of confinement in cases where 
a penitentiary is not designated". 

·war Depar.tment letter dated February 26., 1941 (AG 253 (2-~)E), sub
ject: "Instructions to reviewing authorities regarding the designation 
of institutions for military prisoners to be confined in a Federal penal 
or correctional institution", authorizes confinement in a reformatory 
only v,hen confinement in a penitentiary is authorized by law (CM 220093, 
Unckel). 

3. Confinement in a penitentiary is not authorized in this case 
for the reason that no offense of which accused was found guilty is 
recognized as an offense of a civil nature and so punishable by peni
tentiary confinement for more than one year by ~' statute of the 
Un:t,ted States of general application within the continental United 
States or by the law of the District of Colunibia. see Article of 
War 42. The values of the various articles larceny of which was found 
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under the several specifications may not be aggregated for the 
purpose of authorizing confinement in a penitentiary (CM 226579, 
Evans; sec. 399 (2), Dig. 0p.' J.A.G., 1912-1,0). 

4. For the reasons stated the Board of Review holds the 
record of trial legally sufficient to support onl:y so much of the 
sentence as involves dishonorable discharge, forfeiture of all pay 
and allowances due or to becane due and confinement at hard labor 
for two yea.rs in a place other than a penitentiary, Federal reform
atory. or correctional institution. 

, Judge Advocate. 

bl 
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1st Ind. 

1'.iar Department, J .A.G.O., DEC f> lj4; - To the Commanding Gen
eral, 28th Infantry Division, Camp Livingston, Louisiana. 

1. In the ~a.se of Private Clarence "i1alla.ce (2031.4413), Battery 
c, 229th Field Artillery Battalion, attention is invited to the fore
going holding by the Board of Review that the record of trial is 
legally sufficient to support only so much of the sentence as in
volves dishonorable discharge, forfeiture of all pay and allowances 
due or to b_ecome due, and confinement at hard labor for two years 
in a place other than a penitentiary, FectGraJ. reformatory or cor
rectional institution, vmich holding is hereby approved. Upon desig
nation of a·place of confinement other than a penitentiary, Federal 
reformatory or correctional institution, you will have authority to 
order the execution of the sentence. 

2. When copies of the published order in this case are forward
ed to this office they should be accompanied by the foregoing holding 
and this indorsement. Far convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file number of the record in brackets at the end of 
the published order., as follows: 

(CM 228072). 

··
Myron C. Cramer, 
1iajor General, 

The Judge Advocate General. 

1 	Incl. 

Record of trial. 


DEC ::> 4 i!. r iYI 

,.,., 
!,c, 
1· \ ..l 

DISPt,..,,_·· i. i7 D 

W,..R Df:'"; · 1· r 


SERVict··-· , • ··' · " 
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WAR DEPARTMENT 
Services of Supply (69)In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGH 
CM 228091 

'i· 
UNITED STATES 	 ) GULF COAST ARMY AIR FORCES 

) TRAINING CENTER 
v. 	 )

) Trial by G.C.M•., convened at 
Second Lieutenant AIBERT J. ) Bombardier School., :Midland, 
SaONE (o-660.317)., Air Corps.) Texas., November 6, 1942. Dis

) missal. 

OPINION of the BOARD OF REVIl!.if 
HILL., CRESSON and LIPSCOMB, Judge Advocates. 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this., its 
opinion, to The Judge Advocate General.· 

2. The accused was tried upon the following Charge and Speci
fication: 

CrtA.~GE: Violation of the 93rd Article of War. 

Specification: In that Second Lieutenant ALBERT J. 

SILiONE, Air Corps, did., at A.rroy Air Forces Bom

bardier School, Midland, Texas, on or about 

October 2, 1942, feloniously take., steal., and 

carry away one suminer gabardine shirt, value 

about $14.50, and one summer g~bardine trouser., 

value about $15.00, the property of Second 

Lieutenant Ralph E. Hansen. 


He pleaded not guilty to and was found guilty of the Charge and the 
Specification thereunder. He was sentenced to be dismissed the service., 
to forfeit all pay and allowances due or to become due and to be con
fined at hard labor for three years. The reviewing authority approved 
only so much of the sentence as provides "to be dismissed the service" 
and forwarded the record of trial for action under the 48th Article 
of War• 

.3. The evidence for the prosecution shows that the accused was 
on duty at :iildland Army Flying School, Midland, Texas, that he was 
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assigned on May 22, 1942, and thereafter occupied Apartment No. 139 
in Building No. 29-10 (R. 13, 19, 21; Exs. 4, 6). 

At about 3:30 p.m., October 2, 1942, Second Lieutenant 
Ralph E. Hanson, Air Corps, who occupied Apartment 66, "B.O.Q." 
Building No. 29-7, in going .from his room to the Officers• Club stopped 
at a rack where clothing returned by the cleaners was hung, and saw his 
shirt (Ex. 1) and trousers (Ex. 2) mu.ch he ha.d previously sent to be 
cleaned. 'When he came back by the rack later the shirt and trousers 
were missing. He reported the loss to Corporal tangs.ford and later 
to Maj or Warren (R. 4-5). · 

I 

Corporal Irving Langsford, Charge of Quarters at the "B.o.Q." 
searched the barracks several days later under instructions :trom Major 
Warren and found in a clothes. closet in Apartment 139, Building 29-10, 
a shirt nth an ink spot over a pocket (Ex. 1) and trousers (Ex. 2), 
each bearing a marking of "4813", which was the number of the ticket 
placed by the u. s. Cleaners and Hatters, on one shirt and one pants 
received on September 30, 1942, from Lieutenant R. E. Hansen, 11B.O.Q." 
Building 29-7, to be cleaned and pressed. Major P. R. Warren, Provost 
Marshal, First Lieutenant A.D. Hudson and Lieutenant Hansen went to 
apartment No. 139, Building 29-10, where Hansen looked 1n the closet and 
identified his uniform by the cleaners number 4813, by his name on the 
button seam of the shirt (Ex. 1), and inside the belt of the trousers, 
and by a faded bluish green ink spot over the left pocket of the shirt. 
The uniform had been worn since it 11as pressed. The uniform was re
moved t~ the office of Major Warren. Upon a closer examination Lieutenant 
Hansen found the name "Lt. Simone" written in pencil on the inside of 
the collar of the shirt and the name "Simone" on the inseam of the 
trousers, which names 'W8re not on the clothes before he lost them. 
Lieutenant Hansen had not given arry- person permission to use this uni
form (R. 6-10, 10-13, 13-15, 15-17, 17-18). 

After being warned by the Investigating Officer, Major Walter 
H. Brummund, Air Corps, that he did not have to make a statement and 
any statement he made 110uld be used against him, ·the accused wrote in 
his own hand and signed the follcnrl.ng statement: 

"October 23, 1942 

"On either Friday, October 2, or Saturday 
October 3, I went into the B.O.Q. Barracks where 
the clothes are kept which are returned from the 
cleaners. I had a cotton uniform which I had 
sent to the Fashion Cleaners and I picked it up. 
night next to my cotton uniform hanging on the 
clothes rack was a gabardine summer uniform. I 
do not know what possessed me but I took this 
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gabardine uniform which did not belong to me and 
carried it to my room in Building 29-10. My room 
number is 139. I wore the gabardine uni.form that 
night only for about 10 minutes. I did not ever 
leave my room. 

"Be.fore I put the gabardine uniform on I put 
roy name in both the shirt and trousers. The uni
form did not fit very well. It was too long. I 
knew Lt. Hansen only by sight and did not have 
his permission to either take or use the uni:form. 
At the time I took it, I did not know whom it be
long to. I had no intention of stealing the uni
form and was going to return it to Lt. Hansen whose 
nBme I saw in the uni.fonn, but during the first part 
0£ the week following I was busy flying and did not 
get a chance to send it to the cleaners. Ordinarily, 
I send my clothes to the cleaners in the latter 
part of the week, and when I got back from flying 
the following Wednesday or Thursday, I'm not sure 
which, the uni.form was gone. 

· "I have been warned of :my rights by Major Brummund 
and know that I do not have to make this statement., 
and that it might be used against me. It is made 
voluntarily, and no pressure has been put on me and 
I have not been promised anything. I was not under 
the influence of intoxicating liquor at the time I 
took the uni.fonn. 

Albert J. Simone-2nd Lt. A.C." 
(Ex. 3). 

It was stipulated that the shirt was valued at $8 and the 
trousers at $9 (R. 20). 

4. ·For the defense the accused testified that he was 26 years 
old and single, and le.ft New York University and enlisted in the Army 
in February 1941. He received a cadet appointment in' August 1941, was 
eliminated .from .flying, trained as a bombardier, commissioned as 
second lieutenant., Air Corps, in May 1942, and placed on duty at 
Midland as bombardier instructor at training school and in £lying. 

nr went to the BOQ barracks that contains the 
·clothes that are returned from the cleaners., and 
took my uni.form which was hanging on a rack. I 
don't know what entered my mind, but I took another 
one that was next to mine. I went to my barracks 
and while I was there I put my name on both pants 
and shirts. At the time I was so con.fused.· I 

- 3 



(?2) 

tried it on to see how it fit and wore it in the 
room about ten minutes. Then I thought about 
sending it to the .cleaners., but I had to fly 
Saturday., Sunday., Monday and Tuesday., as we 
were far behind., and I didn't have time to send 
my own uniform to the cleaners. The afternoon 
I was free I went and began taking out my uni
forms for the cleaners and I noticed the uniform 
I was going to send was gone. The only think I 
knew about 1t was when I was called to Major 
Warren's office and he asked me if I recognized 
the unifonn and I said •yes' and the name on 
there was Lt. Hansen. I told· him I wanted to 
return it but I had not had time. He asked me 
to make a statement and I did and signed the 
stateioont. That is all. 11 (R. 22-23) 
~ 

He had never been tried by court-1nartial nor reprimanded nor 
tried by a civil court. He made no attempt to sell or dispose of' the 
clothes but hung them on his own clothes rack. There was nothing 
wrong with his physical condition., he was not in any .financial diffi 
culty., had no unpaid obligations., and had no need for this uniform as 
he had a great deal of his own. His father is a custom tailor (R. 21-25). 

First Lieutenant Richard w. Stillwagon., Air Corps., testified 

that accused had been subordinate to him both while a cadet and an 

instructor. The services of accused in both capacities were excellent. 

The accused had very good qualities as an officer., he had never been in 

trouble and was respected by and got along with the "boys" (R. 26-28). 


Major Donald K. Bennett, Air Corps, testified that he was 
,the conmander of the squadron in which accused was an instructor, 
mainly in the use of the Sperry bombsight. The performance of his 
duties by accused in the squadron had been very satisfactory. Major-, 
Bennett had been rather hesitant in signing the charge sheet and had 
only done so ai'ter acquainting himself with the .tull facts (R. 2~30). 

5. The record shows and the accused admits facts which consti 

tute larceny of the uniform. The tald.ng of this uniform along with 

one of' his own from the cleaners rack was not by inadvertance nor was 

the writing of his own name in the garments in Vihich he recognized the 

name of Lieutenant Hansen an act consistent with innocence., notwith

standing his assertion that he had no intention of stealing the 

uniform. 


6. The accused is 26 years of age. The records of the Office 

of The Adjutant General show his service as follows: 
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Enlisted service .from February 18, 1941; aviation cadet 
from February 28, 1942; appointed second lieutenant, Air Corps 
Reserve, and extended active duty May 21, 1942. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were connnit.ted at the 
trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings o! guilty and the sentence, 
and to warrant confirmation of the sentence. Dismissal is authorized 
upon conviction of a violation of the 93rd Article o! war. 

~---~- --~ 
·~ '· · ·· ~ -~y Judge Advocate. 

u,A<v; ~ Judge Advocate. 

(2h.e,y c'~udge Advocate, 
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SPJGH 

CM 228091 1st Ind. 


- To the Secretary of war.war Department. J.A.G.o•• 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second I.J.eutenant Albert J. Simone (0-660317), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence, 
and to warrant confirmation of the sEmtence. I recommend that the 
sentence be confirmed, but in view of the showing that accused is an 
efficient oi'ficer, and of his apparent capability of rendering useful 
service as an officer, recommend that the execution of sentence of dis-· 
missal be suspended during the pleasure of the President. 

3. Inclosed herewith are the draft of a letter for your signature, 
transmitting the record of trial to the President for his action, and 
a form of Executive action designed to carry into effect the recommenda
tion made above. 

~ C:. ~-
. ~-- 

hlyron c. Cramer. 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft.ltr.for sig. 

Sec.of War. 

Incl.3-Form of Executive 


action. 


(Sentence confinned but execution suspended, G.C.M.O. 23, 6 Mar 1943) 
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In the Office of The Judge Advocate General 
Washington, D. c. 
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SPJGK 
CM 228146 

JAN t.i 1;;43 

UNITED STATES 	 ) FOURTH AIR FORCE 
) 

v. 	 ) Trial by G. c. M., convened at 
) Hamilton Field, Calit'ornia, 

First Ueutenant CIAIRE L. ) October 16 and 17, 1942• 
MENEFEE (0-2312?5), 46th ) Dismissal.
Air Base Squadron. ) 

OPINIOO of the BOARD OF REVIEW 

HOOVER, COPP and ANDRE,WS, Judge Advocates. 


1. The record of trial in the case or the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifi 
cations a 

CHARGE I a 	 Violation of the 94th Article of War. 
(Finding of not ·guilty) • 

Specification 1: (Finding of not guilty). 

Specification 21 (Finding of not guilty). 

CHARGE II: Violation of the 95th Article of War. 

Specification la In that 1st Lt. Claire L. Menafee, 
46th Air Base Squadron, was, at San Rafael, 
California, on or about August 13, 1942, in a pub
lic place, to wit, on Fourth Street in San Rafael, 
California, drunk mile in uniform. 

Specification 2 a In that 1st Lt. Claire L. Menefee, 
46th Air Base Squadron, did, at San Rafael, 
California, on August 13, 1942, 'Wl'Ongi'ully drive 
and operate a Willys Reconnaissance Car, property 
of the United States, while drunk. 

Specification Ja (Finding of not guilty). 
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CHARGE TII: Violation of the 96th Article of War. 
(Motion for finding of not guilty sustained). 

Specification: (Motion for finding of not guilty sustained). 

He pleaded not guilty to the Charges and Speci.fications. The court sus
tained a motion by the defense for findings of not guilty of Charge III 
and its Specification (R. ll3). Accused was found not guilty of Charge 
I and its Specifications, guilty of Charge II and Specifications 1 and 
2 thereunder and not guilty of Specification 3, Charge II. No evidence 
of previous convictions was introduced. He was sentenced to be dis
missed the service. The reviewing authority approved only so much of 
the finding of guilty of Specification 2, Charge II, as involves a 
finding that accused did, at the place and time alleged, wrongfully 
drive and operate a reconnaissance car, property of the United States, 
while drunk, and only so much of the finding of guilty of Charge II. as 
involves a finding of guilty of violation of Article of War 96, ap
proved the sentence, recommended that the sentence be commuted to re
striction to the limits of the station where accused may be serving 
for three months and forfeiture of fifty dollars per month for six 
months, and forwarded the record of trial for action under Article of 
War 48. .. 

3. The evidence shows that on August 13, 1942, accused was as
sistant provost marshal and police and prison officer at Hamilton Field, 
California (R. 63, 116). A Government owned quarter ton truck or "jeep" 
was assigned to him for official use (R. 9, 94, 95, 116). On the evening 
of August l.3, 1942, accused had the car in the nearby town of San Rafael, 
California (R. 7). He wa..s in uniform 'With field jacket and garrison 
cap (R. 36). 

Sergeant Richard D. Self, 862nd Guard Squadron, a military police
man assigned to duty in San Rafael, -testified that at about 10s30 p.m., 
August 13, he saw accused in the town at a bar known as the "Tropics" 
(R. 8, 20). Accused was drinking beer and was 11half lying on the bar 
and had a glass of beer in his hand" (R. 8), and "his 1'ace was very 
flushed like" (R. 9). Witness again sa:w accused at about 11:40 p.m. 
at a bar known as 11Tognoli 's 11 , located on Fourth Street in San Rafael 
(R. 101 17, 20). Accused wa..s drinking beer at the time (R. 101 20, 21). 
Later, a few minutes after midnight, witness again saw accused. This 
time accused was on Fourth Street, accompanied by a Kedical Corps enlisted 
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man. (R. 10, 17, 22) Accused was "leaning very heavily upon the 
Private for support" (R. 10, 22). He "had an arm extended around 
the man's neck resting on his shoulders" (R. 11). In returning wit
ness' salute accused "almost fell to the groun4n (R. ll, 22). When 
he raised his hand he nbent over", and when he ·dropped his hand "it 
seemed so heavy it nearly pulled him down" (R. 22). Accused asked 
'Witness "Whether "Witness had seen accused ts jeep (R. 11). In the 
opinion of witness accused was drunk (R. 11, 25). Witness based his 
opinion upon the fact that accused al.most fell to the ground and 
that when he talked he "seemed to have a very thick tongue" (R. 11). 

Self further testified that he found accused's car and then 
located accused and his enlisted companion (R. 11, 2.'.3). Witness 
told accused that he had found the jeep and would take accused to 
it. Accused entered a car used by "Witness and another member of the 
military police. It took accused approximately three to five minutes 
to enter "as his feet seemed to be very heavy and he had trouble get
ting himself inside the car (R. 11). He 1VaS then driven to the place 
where his own car was parked, ttback of Tognoli's" (R. ll1 22, 23, 24). 
Accused got out of witness• car and "rather staggered over to the 
jeep" (R. 12). He climbed into it frcm the driver's side and slid 
underneath the wheel. He had "quite a bit of trouble inserting the 
key into the ignition switch". (R. 12) Finally, witness inserted the 
key for accused (R. 12). In witness' opinion accused was drunk at 
this time (R. 25). Witness suggested that accused was not able to 
drive am that he should let the companion of accused operate the 
car. Accused responded that he was able to drive. (R. 12) 

Self testified that the accused's car was parked in an alley, 
more than 250 feet from the street. The alley was 15 or 20 feet wide 
and unlighted. (R. 24) Accused successfully backed out of the alley 
(R. 121 24, 25). He then drove by various streets to a United states 
highway 101, traveled same distance on that highway, then to the left, 
then back on a road parallel to the highwey. He drove in excess of 
50 miles per hour. Except for the speed accused drove the car very 
efficiently (R. 26). Somewhere along the highwey he stopped. Wit
ness drove up to him. Accused was tthalf lying-he was sitting over 
under the wheel" (R. lJ). Witness asked accused whether he knew the 
way out of San Rafael toward Hamilton Field. Accused replied that he 
did. Accused then drove a little farther up the street and turned 
around in the center of the street, causing traffic from both directions 
to stop and wait for him. He then drove a.wey. Later 'Witness saw ac
cused, still accompanied by his enlisted companion, in the "New Deal 

7./ 
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Restaurant• in San Rafael. This was at about 1 a.m., August 14. 
(R. 13) Witness did not arrest accused becaue he was an officer 
and witness did not w.i.sh to embarrass him (R. 29, 36, 37). Kitness 
made statements prior to the tria1 which did not contain certain mat
ters (not otherwise described) included in his testimony, the omis
sions being due to ldtness' belief that 1he matters in question were 
nunnecessaryn (R. 18). 

Miss Marjorie Noon, secretary of a director of a u.s.o. club at 
San Rafael (R. 34), testified that she saw accused in the Tropics 
about 10 p.m., August 13 (R. 321 33). He asked her to dance and she 
re£used. $be deemed accused def'initely under the influence of liquor. 
(R. 33) 'Witness based her opinion on the "blurry condition" of his 
eyes. She was not close enough to him to smell liquor on him. (R. 33) 
His speech was "coherent enough and plain enough" (R. 35). 

Accused testified that inspection of the military police in San 
Rafael was one of his duties (R. 117). On August lJ, 1942, he left 
the post about 8:45 p.m. to inspect the actin.ties of the military 
police and "conditions" in San Rafael (R. 117, 124, 128). Driving 
his jeep he "cruised around" the streets (R. 117, 129). He entered 
same of the ttestablishments" in order to investigate "conditions" 
(R. 117, 130, 131, 1.32) • .Alnong the establishments were Tognoli•s 
and the "Top Hat" (R. 130, 131). During these inspections accused 
had nothing to drink (R. 130, 131, 132). About 10115 p.m. he drove 
to the Tropics bar (R. 117, 132), and left his jeep parked in f'ront 
(R. 117, 118). At this point his inspection was complete (R. 118, 132, 
134). He st~d in the Tropics about 15 or 20 minutes (R. 118) and 
had one glass of beer there - the first of the evening (R. 129, l32). 
There were some e~sted men present (R. 135). He asked Miss Noon to 
dance (R. 133). Leaving the Tropics accused drove to the center of 
torm, parked his jeep, B.l'ld removed the keys (R. 118, 133). He went 
to the Top Hat, where he had a glass of beer (R. 133, l34). A f'ew . 
enlisted men were at the bar (R. 1.35). About 11130 p.m. he dis
covered that his car was no longer where lie had parked it (R. 119). 
A.bout 11145 he went to Tognolirs and had another beer (R. 118, 119, 
134). There were a few enlisted men at the bar at this time (R. 135).
In Tognoli•s he entered into a conversation with an enlisted man and 
they left the place together (R. 119, 120, 1.36). Walking down the 
street they met Self (R. 120). Self saluted and accused returned the 
salute (R. ]36). He was not leaning upon the enlisted man f'or sup
port (R. 121, 136). He asked Self about accused•s car (R. 120, 136). 

-4



(79) 


Shortly thereafter accused was taken to the place 'Where the car was 
located (R. 120). He denied taking three to .five minutes getting 
into Selt' • s car (R. 122). Self remarked that in his opinion accused 
was unable to drive. Accused said he was able to do so. (R. 138) 
'Accused got into his car (R. 120) and put the key in the Sftitch, 
having no di!.f'iculty !in.ding the keyhole (R. 1.37). He backed out 
o£ the alley and drove Da::f (R. 120, 137, 138). To his displeasure 
the military policemen followed him and he "tried to shake them" 
(R. 120, 1.38, 142) and finally succeeded in doing so (R. 120). His 
speed was probably "a little excessive" (R. 139). He denied turning 
the vehicle around in the middle o£ the road, thus stopping traffic 
in both directior.s (R. 139). He denied having a conversation with 
Sal! on the highw,q (R. 140). He had only three beers all evening 
(R. 141, 154, 159) and no other intoxicants (R. 154), although there 
was a "possibilitytt that he had a drink before leaving Hamilton Field 
(R. 128) • In his own opinion he was not .drunk (R. 122, 154) but was 
sober (R. 153, 154), and had f'ull exercise o£ all his mental and 
physical .faculties (R. 154). Although accused "didn•t .feel high"., 
he could !eel the beers 11some" and possibly .felt a "little dif'.ferentn 
f'ran the wq he felt at the trial (R. 159). 

Accused also testified that at one time Self was prison sergeant 
and complained to accused about the conduct of the prisoners. Accused 
thereupon altered the system so as to have one permanent prison ser
geant. He relieved selt' o£ his duties. (R. 123, 124) .Answering the 
question, "Did his attitude toward you change follcming that?", ac
cused testified~ "'Viall, I guess he kind o£ resented it" (R. 124). 

4. The evidence proves beyond a reasonable doubt that at the 
place and time alleged in Specification l, Charge II, accused was 
dt'Uilk: in uni.form in a public place, to wit, on Fourth street in San 
Rafael, California, and that., while drunk., as alleged in Specification 
2, Charge II, he wrongfully drove and operated a reconnaissance car, 
property of the United States., in the tOl'IIl. Accused denied that he 
was drunk but the court had the ld..tnesses be.fore it and its conclusion, 
implicit in the .findings, as to the veracity and accuracy o£ the pros
ecution l'dtnesses, as well as the veracity and accuracy of accused, is 
entitled to great weight. Selt'•s positive testimony was substantially 
corroborated by that o£ Miss N0911. The "blurry" eyes of' accused, his 
flushed fa.ce, his thick tongue, his dependency upon another for physi
cal.support, his near £all to the ground in returning Self's salute, 
his difficulty in entering Selt'•s jeep and his staggering, show such 
impairment of' his mental and physical .faculties as to amount to 
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drunkenness {par. 145, M.c.M.). Accusedts acts were discreditable and 
violation o.f Article or War 96 was established. 

5. Counsel. for the accused objected to the introduction of any
testimony by Miss Noon for the reasons that no statement or her testi
mony was furnished accused prior to the trial., that she 1l8S not brought 
be.fore the investigating officer., and that accused was not given an op
portunity to be present at any time when she was interviewed by the · 
prosecution (R. 32). The objection was overruled and properly so. 
The competency of the witness was not affected by aey- failure or the 
prosecution to advise the defense that it intended to present her or 
by her non-appearance before the investigating o.f!'icer. No application 
for a continuance to meet any element of surprise to the defense 1188 

made. 

6. War Department records show that accused is 41 years o.f age. 
He graduated .fran high school., but did not attend college. He was a 
member o.f the National Guard of Iowa for eight years. He was appointed 
a second lieutenant., Infantry Reserve, on Mq ?, 1926, promoted to first 
lieutenant on November 11, 1931, and ordered into the active military 
service on February 10, 1942. In October., 1931, be.fore a civil court 
at Pasadena., California, he pleaded guilty to charges o.f intoxication 
and illegal possession of intoxicating liquor and was comicted and 
sentenced. 

7. The court was legally constituted. No errors injuriously at 
·	fecting the substantial. rights of accused were committed during the 
trial. In the opinion of the Board o.f Review the record o.f trial is 
legal.ly sufficient to support the fimings of guilty as approved by the 
reviewing authority and the sentence and to warrant confirmation there

. of. Dismissal is authorized upon conviction o.f violation o.f A.rticl.e 
of wa.r 96. 

-?
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1st Ind. 

War Department, J.A.G.o., JAN ,, l':!43 - To the Secretary or war. 

1. Here'With transmitted for the action of the President are the 
record or trial and the opinion of the Board or Reviaw in the case or 
First Lieutenant Claire L. Menefee (~231275), 46th Air Base Squadron. 

2. I concur in the .opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings as approved by 
the reviewing authority and tm sentence and to warrant confirmation 
thereof. Accused was drunk in the streets of a small town in the 
neighborhood of his post and, l'lhile drunk, drove a Government quarter 
ton truck about the streets of the town. He was sentenced to dismissal. 
The revie'Wing authority recamnended that the dismissal be commuted to 
restriction .for three months and to forfeiture or $50 per month for six 
months. I recanmend that the sentence be confirmed but, in view or all 
the circumstances and the recommendation for clemency, recommend that 
the sentence be commuted to restriction for three months and forfeiture 
of $50 per month for a like period and that the sentence as thus modi
fied be carried into execution. 

J. Inclosed are a draft ot a letter for your signature, transmit
ting the record to the President for his action, and a form of Executive 
action designed to carry into effect the recommendation hereinabove made, 
should such action meet l'li th approval. 

~ ~ -~g o. __ 

l'yron c. Cramer, 
Major General, 

The Judge Advocate General. 
3 	Incls. 

Incl.1-Record of trial. 
Incl.2-Dra.ft of let. for 

sig. Sec. of War. 

Incl.3-Form of action. 


(Sentence confinned but commuted to restricticn for three months 

and forfeiture of $50. per month for three months, G.C.Y.O. 36, 

16 Mar 1943) 
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WAR DEFAi.'<TMENT (83)
Servic'es of Supply 

In the Office of The Judge Advocate General 
·washington, D. C. 

SPJGH JAN211943 
CM 228147 

FIRST DISTRICT 
~.T7 ARMY AIR FORCF.S TECHNIC.il, 

U N I T E D S T A T E S ) TRAINING CWMAND. 
) 

v. ) Trial by G.C.Y., convened at 
) Miami Beach, Florida, October 

Second Lieutenant RICHARD M. ) 26, and November 14, 1942. 
DAY (o-559083), Air Corps. ) Dismissal. 

OPINION of the BOARD OF RE'lIE'N 

HILL, LYON and SARGENT, Judge Advocates 


l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to 
The Judge Advocate General. 

2. · The accused was tried upon the following Charge and .Specifi 
cations: 

CHARGE: Violation of the 95th Article of War. 

Specification 1: In that 2nd I.J.eutenant Richard M. Day, 
Air Corps, Assistruit Tactical Officer, 31st Train
ing Squadron, Officer Candidate School, Miami Beach, 
Florida., was on or about September 1, 1942, en
trusted with the sum of one hundred dollars ($100.00) 
in the form of a negotiable instrument, the property 
of Officer Candidate William Roy Chapin, Jr., and 
did fail to ·make an accounting of his trust in a 
manner ~orthy of an officer and a gentleman, to wit, 
by wrongfully converting to his own use the sum of 
fifty dollars ($50.00) lawful currency of the United 
States, the property of Officer Cancµ.date Willi8lll. 
Roy Chapin, Jr. 

Specification 2: In that 2nd Lieutenant Richard M. Day, 
Air Corps, Assistant Tactical Officer, 31st Train
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ing Squadron, Officer Candidate School, Mi.a.mi 
Beach, Florida, was on or about September 5, 1942, 
entrusted v,i th the sum of tv,o hundred dollars 
($200.00), in the form of a negotiable instrtunent, 
the property of 1st Lieutenant Christopher P. 
lliller, .Air Corps, and did fail to make an account
ing of his trust in a manner worthy of an officer 
and a gentleman, to vut, by ViTongfully converting 
to his own use the sum of fifty dollars ($50.00), 
lawful currency of the United States, the property 
of 1st Lieutenant ~hristopher p. Miller, Air Corps. 

Specification 3: In that 2nd Lieutenant Richard M. Day, 

Air Corps, ..LJ;sistant Tactical Officer, 31st Train

ing Squadron, Officer Candidate School, !.:lie.mi 

Beach, Florida, was on or about September 14, 1942, 

entrusted with the su.m of sixty dollars ($60.00) 

lawful currency of the United States, and the sum 

of thirty-one dollars and fifty four cents ($31.54) 

in the form of a negotiable instrument, the property 

of Officer Candidate 11.iillirun A. Gossett, and did 

fail to make an accounting of his trust in a manner 

worthy of a.n officer and a gentleman, to wit, by 

wrongfully converting to his oVln use the sum. of 

ninety-one dollars and fifty-four cents ($91.54), 

law.Cul currency of the United States, the property 

of Officer Candidate William A. Gos sett • 


.Re pleaded not guilty to and was found guilty of all Specifications and 
the Charge. He was sentenced to be dismissed the service, The reviewing 
authority approved the sentenc~ and forwarded the record of trial for 
action under the 48th .Article of War. 

3. The evidence for the prosecution shows that about September l, 
1942, Officer Candidate William R. Chapin, Jr., 31st Training Squadron, 
Officer Candidate School, Jila.mi Beach, Florida, indorsed and gave to 
the accused, an officer of that squadron, a check payable to Chapin in 
the sum of $100 to cash and return the proceeds to Chapin. Within the 
next 10 days, the· accused, v,hen questioned, first informed Chapin that 
he had deposited the ct.eek for clearance in his own bank, and later 
that he had : ..1.0t had the opportunity to get to the bank again. Some 
time later. accused paid $50 to Chapin, stating that he had not had an 
opportunity to get the cash, but would do so after taking a troop train 
to Camp Upton, New York. The next day accused stated that he was not 
going to Camp Upton and would pay the balance in a day or so. The ac
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cused paid the remaim.ng t50 about September 30, 1942, by means of a 
Western Union money order. Chapin had asked accused for his money 
about six times before he received the total amount (R. 5-13). 

Second Lieutenant Christopher p. killer, then an officer 
candidate, on September 5, 1942, indorsed end gave to the accused, to 
be cashed, a check from his father in the swn of $200. He requested 
payment six or seven times before he received any of the proceeds of 
the check. Accused told Miller on one occasion that the bank v;as 
holding the check and had wired to verify it. At another time, the ac
cused stated that he would go to the finance office and get the money. 
On September 16, 1942, the accused paid Lieutenant Miller $150 in cash. 
The balance of $50 was, on October 13, 1942, paid by check of the father 
of accused. A money order for that amount, however, had been telegraphed 
September 30, 1942, to Lieutenant 11iller, but canceled because of his 
absence on leave. At no time did Lieutenant Miller offer to lend the 
accused money, nor did the accused request a loan (&xs. 3 and 7). 

Officer Candidate ,lilliam A. Gossett gave the accused, o::i 
September 14, 1942, three ~20-bills and a travel allowance check in 
the sum of ~31.54, to obtain money orders which Gossett desired to 
send home to his wife and father. The accused stated that he would 
leave the orders at the desk in the Boulevard Hotel, but failed to do 
so. Two days later the accused went on emergency leave. Candidate 
Gossett next s~« accused on September 30, 1942, and on that same day 
received a w~re stating that the money was waiting for him at the 
Western Union office (R. 27-30 ). 

4•. For the defense the accused testified that Officer Candidate 
Chapin, about September 1, 1942, gave him a check for $100 to cash. 
He cashed the check at the Miami Beach Schools Post Exchange on that 
day or the next day. VJhen accused met Chapin, accused stated that he 
had deposited the check in the bank and would have to wait until it 
was cleared. Accused did not deposit the check, but had $100, the 
proceeds of the check, in his pocket while talking to Chapin. He 
paid Chapin ~50 on soma day prior to September 16, 1942, and told 
Chapin that he would pay the balance upon his return from taking out 
a troop train. He used the remaining i50 in a payment on account to 
a doctor in New York for current treatment of his 'Wife. After charges 
were preferred against him, accused repaid the $50 balance ~o Chapin 
by a. money order sent by his father from money which belo:c.ge,.d to ac
cused (R. 37-38, 42-46). 

The 'accused received from Lieutenant Miller, about September 
5, 1942, a check for ~200, vrhich he cashed at the post exchange, either 
that day or the next. vnien Miller later asked how soon he would get 
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the money, accused, who then had the :;200 in his pocket, stated that 
he had taken the check to get it cashed and that Miller vrnuld get the 
money in a few days. He paid $150 to Miller and used the balance of 
$50 in a payment on account, about September 12, to the doctor in N"ew 
York for current treatment of his ·wife. The· )50 due :t.:iller was paid 
by the father of accused from money belonging to accased (R. 38-40, 
42-43). 

The accused received, about September 14, 1942, from Officer 
Candidate Gossett three $20-bills and a check for ~31.54, with which 
to get two money orders for Gossett. On September 16, 1942, accusea 
received a call :t'rom New York that his wife was very sick, and loft 30 
minutes later on an emergency furlough, without givine; a thought to 
anything else~ He did not purchaRe the money orders, but spent the 
entire f91.54 on telephone calls, telegrams, and his train fare return
ing to Mia.mi Beach. .Upon return to Miami Beach, he was informed of 
the charges against him, and immediately went out and made arrange- 
ments to pay back the sums of money, and did so on September 30th by 
Western Union (R. 36, 44-45, 47). 

The accused denied that he intended to keep or convert to his 
own use 8IlY of the money which he had receivei from the three officer 
candidates, or had he iutended at the time to use any of the money 
of Miller or Chapin in payment of the doctor's bills of his wife. He 
.fully intended to pay back by the first of the month, or before, the 
moneys used to pay the bills of the doctor (R. 36, 38, 41, 44). 

Four officers testified to the good character of accused, and 
to his excellent reputation for veracity and integrity (Exs. A, B, C, 
and D). 

5. The record shows, and the accused admits, the receipt of the 
checks alleged in Specifications 1 and 2, to be cashed for Officer 
CandidataiChapin and Miller, and of the money and checks allebed in 
Specification 3, to be used in obtaining money orders for Officer 
Candidate Gossett. He cashed at once the checKs of Chapin and 
hliller, but failed to return the proceeds to them. The accused 
falsely stated to Chapin that he had deposited the check in the bank 
and would have to wait for its clearance, when in fact he had the 
proceeds of the check in his pocket. He did pay to Chapin one-half 
of the proceeds of Chapin's check about 2 weeks after receiving the 
check, and. the balance about 1 month after he received the check, 
and after charges had been preferred. The accused falsely stated 
to Officer Candidate Miller that the bank was holding the check to 
verify it, and at another time that he would have to go to the finance 
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office to get the r.10ney, althou6h he had cashed the checi;: within a 
day of its receipt. Accused. paid 1Iiller )150 11 days after ha had 
received the check, and the bale.nee of ;~50 a month and 7 days after 
the receipt of the checl;:, and ai'ter charz;es had been preferred. The 
accused admitted that he used .;50 each from the proceeds of the 
Chapin and I.:iller checks in payi:ng :;,;1vo to the doctor who was attend
ing his wife in New York. The accused did not purchase ti1e money orders 
with the cash and check Given him by Gossett on September 14, 1942, and 
leave them at the l1.0tel desk as he had agreed, but adnitted that after 
he depar.ted for New York on Septemoer 16, 1~42, on an emeri;ency furlo.i;c. 
to see his sick ,vife, he spent the entire ;;91.54 on tele;:-ihone calls, 
telegraus, and his trdn -fare returning from New York. It does not a;;:
pear when accused returneJ f'ror,1 New York, but Gossett ,:as next able to 
find him on September 30, 1942, and on the same day Gossett received 
a wire statin6 that tl1c rwney was at the r;·estern Union office and, 
thereupon, himself purchased his money orders. 

The record shows, Y,i th respect to each Specificatioa, timt the 
accused, an officer of the training s qua.dron, converted to his mm use, 
negotiable checks e.nd money entrusted to him by three officer csndidates 
of his squadron to perform a specific service for each candic.at.e Y:hich 
the candidate could not conveniently do for himself. The 1.:cnversion 
was . aggravated with respect to Chapin and W.ller by the fact that the 
accused made false statements to each of t}i.em in response to their com
plaints as to their failure to raceive the proceeds of the checks, and 
by the fact that accused had cashed the checks and had the r.1oney in 1lis 
possession at the time each made his first request for the proceeds • 
.1hila no such false statements were sho.m with rec:pect to Gossett, the 
accused ad:.1i tted that he spent the entire amount, ~;;91.54, in payment 
of his own expenses. l•ull restitution has been made of the moneys in
volved in the three Specifications. 

The acts of accused v,ere clearly, in each case, a breach of 
trust, and were a.g6ravated vii th respect to tv,o of the three Specifica
tions by the :::naking of false statements with respect thereto to his 
inferiors in rank. ~~inthrop cites a br<.:4Ch of trust, official, semi
official, or personal, as on instance of conduct unbecorJ.ing an officer 
a.nd a 6entleman, ci1ar6ea-ule under the 61st {35th) Article of Viar 
(Winthrop's 1.:ilitary J.Av1 c.nd Precedents, Reprint, !.1. 714). 

6. '.Che accused is 29 years of age. The records of the Office of 
The Adjutant General sncri, i1is service as follows: 
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Enlisted servico from June l, 1929, to July 29, 1933; ap
pointed second lieutenant, Air Corps, Army of the United States, 
from Officer Candidate School, a.nd extended active duty, May 11, 1942. 

7. The court was lecally constituted. No errors injuriously af
fectinc the substEll'.l.tial rights of the accused were committed during 
the trial. In t.11.e-opinion of the Boa.rd of Review the record of trial 
is le6ally sufficient to support the findings of guilty and the sentence 
and to warrant confirmation of the sentence. Dismissal is mandatory 
upon conviction of a violation of the 95th Article of War. 

Advocate. 

Advocate. 
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SPJGH 

CM 228147 1st Ind. 


- To the Secretary of v:ar. 

1. Here~~th transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Richard M. Day (0-559083), Air Corps. 

2. I concur in the opinion of the Board of Review that the record. 
of trial is legally sufficient to support the findings and the sentence, 
and to warrant confirmation of the sentence. I recomnend that the 
sentence be confin:i.ed and carried into execution. 

3. Inc losed herewith are the draft of a letter for your signature, 
transmitting the record of trial to the President for his action, and a 
form of Executive action confirming the sentence and directing that the 
sentence be carried into execution. 

A -

Myron C • Cramer, 
:il;e.jor General, 

3 Incls. The Judge Advocate Gener~l. 
Incl.1-Record of trial. 
Incl.2-~.ltr.for sig. 

Sec.of ~r. 
Incl.3-Form of Executive 

action• 

. (Sentence confirmed, a.c.u.o. 65, Z'l Mar 1943) 
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-i.J.Ji. D.Efl'.f, 'fl.~:x-,~ 
Services of Su.!-Jpl~,. 

In the u.ffice of The Jucge t:l,icc:::.t,, C::neral 
\):i.shington, D. C, 
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SPJGK 
CM 228148 

DfC 9 IH2 

UNITED STA'.i'ES \ 
I THIRD AIR FORCE 
) 

v. ) Trial b;r G. c. 1;;:., convened at 
) Drew Field, Florida, November 

Second Lieutenant CB.ARL.C:S ) 3, 1942. Dismissal and con
Vi. GRC:EN (0-561136), Air ) finement for three (3) years. 
Corps, 98th Fighter Squad ) 
ron, 337th Fighter Group. ) 

OPINION of the BOARD Ol Ifu'Vfo1Y 

HOOVK~, COPP and SARG2:NT, Judge Advocates. 


1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and tl1e Board submits, thj.s, 
its opinion, to The Judge Advocate General. / 

2. Accused was tried upon the follow.i.ng Charges and Specifi 
cations: 

Cf.ARC2: Violation of the 93rd Article of War. 

Specification 1: In that 2nd Ll.eutenant Charles W. 
Green, 98th Fighter Squadron, 337th Fighter Group 
did, at Drew Field, Florida, on or about August 12, 
1942, with intent to defraud, falsely malece in its 
entirety a certain check, in the following words 
and figures, t.o-vdt: 11The Army National Bank of 
Fort Leavenworth, Kans. 83-831. Fort Leavenworth, 
Kans. August 12, 1942. No._. Pay to the order of 
Lt. John H. Redman, $15.00. Fifteen and 00/100 Dol
lars. Lt. J. L. Heib, n and appearing on the reverse 
side "Lt. ~ohn H. Redman, 11 which said check was a 
writing of a public nature which might operate to 
the prejudice of anotr£r. 

Specification 2: In that 2nd Lieutenant Charles 'if. 
Green, 98th Fighter Squadron, 337th Fighter Group 
did, at Drew Field, on or about August 13, 1942, 
with intent to defraud, falsely make in its en
tirety a,certain check, in the following words and 
figures, \tO-'i'Jit: "The A.rrrry National Bank of Fort 
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Leavenworth, Kans. 83-831. Fort Leavenworth, Kans. 
August 13, 1942. No._. Pay to the order of Lt. 
John N. Redman, $15.00. Fifteen and 00/100 Dollars. 
Lt. J. L. Heib," and appearing on the reverse side 
"Lt. John N. Redman," vihich said check was a vit
ing of a public nature, 'Which might operate to the 
prejudice of another. 

Specification 3: In that 2nd Lieutenant Charles Vi. 
Green, 98th Fighter Squadron, 337th Fighter Group 
did, at Drew Field, Florida, on or about August 20, 
1942, with intent to defraud, falsely make in its 
entirety a certain check, in the following wards 
and figures, to-wit: "The A.rnry National Bank of 
Fort Leavenworth, Kans. 83-831. Fort Leavenworth, . 
Kans. August 20, 1942. No._. Pay to the order of Dale 
R. Smith $15.00. Fifteen and 00/00 Dollars. Lt. J. 
L. Heib," and appearing on the reverse side "Dale R. 
Smith," which said check was a writing of a public 
nature, which might operate to the prejudice of an
other. 

Specification 4: In that 2nd Lieutenant Charles Vi. 
Green, 98th Fighter Squadron, 337th Fighter Group 
did, at Drew Field., Florida, on or about August 24, 
1942, with intent to defraud, falsely make in its 
entirety a certain check, in the following words 
and figures, to-wit: "The Army National Bank of 
Fort Leavenworth, Kans. 83-831. Fort Leavenworth, 
Kans. August 24., 1942. No._. Pay to the order of 
Lt. Dale R. Smith, $15.00. Fifteen and 00/00 Dol
lars. Lt. Ja.ck L. ·H~ib," and appearing on the re
verse side "Lt. Dale R. Smith.," which said check 
was a writing of a public nature, which might op
erate to the prejudice of another. 

Specification 5: In that 2nd Ll.eutenant Charles vi. 
Green, 98th Fighter Squadron, 337th Fighter Group 
did, at Drew Field, Florida, on or about September 
12, 1942, with intent to defraud, f~sely make in 
its entirety a certain check., which is in words 
and figures following, to-wit: ,"No. • Tampa, 
Florida. September 12, 1942. Pay to the order of 
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Charles w. Green, $32.50. Thirty-two and 50/100 
Dollars. First National. Bank of Tampa 63-26/6 
Tampa, Florida. G. c. Warren," and appearing on 
the reverse side "Charles w. Green," which said 
check was a writing of a public nature, "i'ihich 
might operate to the prejudice of another. 

Specification 6: In that 2nd Lieutenant Charles Yv. 
Green, 98th Fighter Squadron, 337th Fighter Group 
did, at Drew Field, Florida, on or about September 
18., 1942, with intent to defraud, falsely make in 
its entirety a certain check, ~hich is in words 
and figures following, to-wit: 11No._. Tampa, 
Florida. September 18, 1942. Pa:::r to the order of 
Charles W. Green. $15.00. Fifteen a.n:i 00/100 Dol
lars. First National Bank of Tampa 6)-26/6 Tampa, 
Florida. George c. Warren.," 'Which said check was 
a writing of a public nature, v1hich might op
erate to the prejudice of another. 

ADDITIONAL CHARGE: Violation of the 69th Article of War. 

Specification: In that 2nd Lieutenant Charles w. 
Green., 98th Fighter Squadron., 337th Fighter Group., 
having been duly placed in arrest in quarters at 
Drew Field., Tampa., Florida., on or about October 16., 
1942., did., at Drev1 Field., on or about October 25., 
1942, break his said arrest before he was set at 
liberty by proper authority. 

Ile pleaded guilty to and was found guilty of the Charges an:i Speci
fications. No evidence of previous convictions was introduced. He 
was sentenced to be dismissed the service., to forfeit all Pa:::/ and al 
lowances due or to become due and to be confined at hard labor for 
three years. The reviewing authority approved the sentence and forward
ed the record for action under Article of War 48. 

J. No evidence was introduced by the prosecution. 

Accused made an unsworn statement as follows: 

11I want t9 remain in the army,. and I only hope 
that I will bP. given an opportunity to show that I 
am wortey. It is difficult to explain the thing that 
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I did., but-i!' you gentlemen could only understand the 
di!'ficulties o.f one 'Who goes to Officers Candidate 
School., and who is required to purchase expensive 
uni!'orms and keep up appearances., possibly you 'Will 
give me another chance. Our pey- checks were late., 
and for that reason I became desperate. .As for m:y 
breaking arrest., m:y w.i.fe was sick 'and I just had to 
see her. I enlisted on September 17th, 1941., and 
gr~uated from Officers Ccllldidate School on .August 
?th.t. 1?42". (R, ?) 

It was stipulated that full restitution of the sums covered by 
the six forged checks was made prior to the trial. 

4. The ~leas o.f guilty fully support the findings of guilty. 

5. War Department records show that accused is 21 years o.f age. 
He attended a college (not identified) for one and one-half years. He 
was formerly employed in a motion picture studio on make,..up work. He 
served as an enlisted man from September., 1941., to August 5., 1942., when 
he was appointed a second lieutenant., Army of the United States. 

· 6. Confinement in a penitentiary., Federal reformatory or cor
rectional institution is authorized by .Article of vla.r 42 for the offense 
o.f forgery., recognized as an offense o.f a civil nature and so punishable 
by penitentiary con.finelll3nt for more than one year by section 1401, 
Title 22., of the Code o.f the District o.f Columbia. 

?. The court was legally constituted. No errors injuriously af
fecting the substantial rights of accused were committed during the 
trial. The Bo.a.rd o.f Review is of ·the opinion that the record of trial 
is legally sufficient to support the findings and sentence and to war
rant confinnation thereof. Dismissal is authorized upon conviction o.f 
violations of Articles1o.f War 93 and 69. 

Judge Advocate. 


Judge Advocate. 
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1st Ind. 

War Department, J.A.G.o., 	 - To the.Secretary of War.
11£C 15 1942 

1. Herewith 'transmitted for the action of the President a.re the 
record of trial and the opinion of the Board of Review in the case of 
Second I.ieutena...t Charles w. Green (0-561136), Air Corps, 98th Fighter 
Squadron, 337th Fighter Group. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and sentence and 
to warrant confirmation thereof. Accused forged a series of six checks 
in a.l!l.ounts aggregating $107.50. He later broke his arrest. Restitution 
of funds realized on the checks was made prior to the trial. I believe 
th&t punishment by dismissal and forfeitures will suffice and accord
ingly recommend that the sentence be confirmed but that the confine
ment icposed be remitted am. that the sentence as thus modified be car
ried into execution. 

, 
3, Consideration has been given to a letter from accused to the 

Secretary of War, dated November 10, 1942, attached hereto., in which 
accused requests clemency. 1 

4. Inclosed are a draft of a letter for your signature., trans~ 
mitting the record to the President for his action, and a fonn of Ex
ecutive action designed to carry into effect the recommendation here
inabove made., should such action meet with approval. 

~ ~.~o-.. a -.._ 

~on c. Cra.i:oor., 

Major General, 


The Judge Advocate General • 


.3 	 Incls. 
Incl.1-Record of trial. 
Incl.2-Draft of let. for 

sig. Sec. of War. 

Incl.3-Form of action. 


(Sentence coofirned but confineioont remitted, G.C.M.O. 19., 5 var 1943) 
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11AR DE?A.R'I'hlEIIT 

Service3 of Supply 


In the Office of The Judge Advocate General 
 (97)1:1ashington, D.C. 

SPJGN 
C1~ 228197 JMJ 2 1 1943 

UNITED STATES ) 27th INFA.~TRY DIVISION 
) 

v. ) Trial by G.C.M. convened at 
) Schofield Barracks, T. H., 

Captain JOHN KEN1'iEDY ) November 14, 1942. 
(0-293893), Company K, ) Dismissal. 
105th Infantry. ) 

OPINION of the BOJ..fill OF REVIEVi 

CRESSON, SNAPP and LIPSCOMB, Judge Advocates 


1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE: Violation of the 96th Article of War. 

Specification 1: In that Captain JOHN KENNEDY, 105th 
Infantry, did, on or about 10 August 1942, at or 
in the vicinity of Kukui, in the County and 
District of Hawaii, T.H., :L.~ the presence and 
hearing of certain enlisted personnel of the Army 
of the United States, make statements disloyal to 
the United States of .America, and to the discredit 
of the United States Army, by saywg, 11We were 
fighting on the wrong side, that Germany is fight
ing for a better democracy than we have," ·11 Hitler, 
1~ssolini, Stalin, 1~arx and a couple of others should 
be given a medal for awakening the people in their 
countries,11 or words to that effect. 

Specification 2: In that _Captain JOHN KEN1'rEDY, 105th 
Infantry, did., on or about 10 August 1942, at or 
in the vicinity of Kuki1i in the County and Dist~ict 
of Hawaii, T.H., and at divers other times, in the 
presence and hearing of personnel of the Army of 
the United states, use language of a vile, abusive, 
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and contemptuous nature :in respect to certain 
allies of the United States of America., :in 
Violation of section 5794 of the Revised La.we 
of Hawaii., 1935, and the provisions of General 
Orders No. Jl, Office of the Military Governor, 
Fort Shafter, T.H., Dated 17 December 1941, by 
eaying, "England always jo:ins the weaker. side, . 
so that she can hold the bala;.ce of power., 11 

11 The United States would be a colony of England 
after the war and that he would resist it, 11 or 
words to that effect. 

Specification J: (Find:ing of not guilty.) 

.Additional Specification l: (Finding of not guiltyJ 

Additional Specification 2: (Find:ing of not guilty.) 

He pleaded not guilty to the Charge .::nd all Specifications. He was 
found guilty of the Charge and Specifications 1 and 2, and not guilty 
of Specifications J and Additional Specifications 1 and 2. He was 
sentenced to be dismissed the service. The reviewing authority ap
proved the sentence and forwarded the record of trial for action 
under the 48th Article of War. 

J. The evidence for the prosecution shows that on August 10, 
1942, the accused was serving as the conunanding officer of Company 
K, 105th Inf'antry"in the Territory of Hawaii. On that date a group 
of enlisted men and several officers of Company K were engaged in 
discussing the war and were "condemning Hitler up and downn. When 
the accused joined the group he engaged :in the discussion. The 
accused told the group that "Germany was fighting for a better 
democracy than we were and we were fighting on the wrong siden (R.4, 
11). Accused also stated that "England always joined the weaker 
side 11 (R. 4, 11)., and that after the l'!'ar was over the United States 
would be a colony of England and he.would resist itn (R. 5, 12., 16, 
19). In addition., he accompanied the above statements with the ad
monition that we 11 ought to think it overn. The record also shows 
that the accused on various occasions had made similar remarks to 
the men of his company or to his fellow officers (R. 5, ?, 10., 12, 
13, 16). . 

On a second occasion, on or about Septe~ber 26, 1942, 
First Lieutenant Gerber, and Lieutenant Brown, and the accused were 
at dinner together when a newspaper mentioning the name of Marx 
came to their attention. During the conversation which followed, 
the accused made the statement that "Hitler, Mussolini, Stalin, and 
!Ja.rx should be given medals for waking up the people in their 
countries" (R. 13, 14). 
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4. The evidence for the defense is as follows: 

First Lieutenant Alton I. Tiller testified that he had 
served the accused as his executive officer from January 12, 1942, 
to August l, and that during that time he had known the accused both 
in their professional relationship and socially and that he had 
never heard the accused make any statement which could be characterized 
as contemptuous of our allies or derogatory of the United States 
(R. 22-27). 

Lieutenant Colonel Charles K. Dillingham testified that he 
had been in command of the battalion in which the accused served since 
Christmas, 1941, and that during that time he had known the accused 
both socially and professionally; that ~he accused had told him of 
his experiences in the Irish Army and that he had in turn told the 
accused of his experiences in fighting the Germans in 1918; and that · 
he had never heard the accused "express himself in a manner which 
would be considered derogatory against the United States A:rmy, the 
allies, or the co:r:nnon war effort." The witness also t.estified that 
the accused had "a reputation for loyalty, i'aithfulness, and diligence" 
(R. 28, 29). 

The accused testified that in 1920, when he vras 17 years of 
age he joined the Irish Republican Army, and that in 1922 he left 
Ireland and came to the United States. In 1924 he joined the United 
States Army and 111ras promoted during that year to the grade of corporal. 
A year later he was promoted to the grade of sergeant and in 1932 he 
was discharged in ord.e!' to be co!!'.nd ssioned a second lieutenant. In 
19.36 he was promoted to the rank of a first lieutenant and in June, 
19.37, to the rank of a captain. In 19.36 while he was commanding 
Headquarters Company, .3:cd Battalion, 106th Infantry, the company was 
awarded a prize for the best attendance at drill of any organization 
in the regiment. In 1941 the accused was officially COilllll.ended by 
Colonel Conroy and General Heskell for troo.? leadership during ma
a11euvers in Tennessee. (See paragraph 7 for record of service. J 

The accused explained that on one occasion since his arrival 
in Hawaii when a group of the men of his company were discussing the 
war and propoganda which they had heard over the radio in which the . 
statement had been made that England always backed the weaker side in 
order to retain a balance of power, and that Germany was planning to 
take over the British Elupire after the War, the accused had listern~d 
to the discussion for a ti'Tle and then said: 

11 -:Hh't 11'/el1., -::rhat if' they are; we are ·fighting on the 
wrong side. What I meant was the opposite side of, 
the w.:i.r 1=1.:;d onr job was to fight the Japs, that's 
what we are here for. With that, I broke the dis
cussion up and told him to get back to workn (R. 31). 
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. Concerning the alleged statement that Germany was fighting 
·for a better democracy than we have, the accused explained that he 
ba.d. obae:-ved·to his men that such statements were German propaganda
and that they should pay no attention to.them:· Concerning the alleged 
statement that Hitler, Mussolini, Stalin, andMa.rx should be given 
medals !or awakening the people o! their countries, the accused ex
plained what.he had really said-was that these men would get a 1tbunch 
of medals for themselves and retire to some neutral country like,the 

. Kaiser";. 

5. Specification l alleges that on o:t' about August 10, 1942, the 
accused while in the Territory of Hawaii, did.,. in the p.re~ence and 
hearing of certain enlisted personnel of the Army make statements dis
loyal to the United States of America and to the discredit of the United 
States Arm:/' by saying, 

.	"*** 'We are figb,ting on the wrong side, that Germany is 
fighting £or a better democracy than we have, r and that 
'Hitler, Mussolini, Stalin., Marx, and a couple of others 
should be given medals for awakening the people in their 
countries;• or words to that effect." 

_ The·evidence shows beyond a reasonable doubt that on August 
. 10, 1942, the accused made the first of the above quoted statements 
relative to Germany in the presence of a group of enlisted men of his 
own company. The evidence also shows beyond a reasonable doubt that 
on September 26, 1942, the second of the above quoted statements 
relative to _Hitler and Mussolini, was made by the accused in the 
presence of two officers. Although the accused denied making the 
statement that Hitler and Mussolini should be given medals for awaken
ing the people or their countries, he admitted saying nwe are fighting 
on-the wrong side," explaining that what he meant was that we were 
fighting on "the opposite side of the war and our job was to fight 
Japan." Both statements were alleged to have been made on or about 
August 10., 1942, whereas, the proof shows that the first statement 
was made. on the date alleged and the second statement was made on 
September 26, 1942. Further more, the latter statement concerning 
Hitler and Mussolini was made when ·only officers were present. Be
cause of this.variance between the allegation and the proof as 
affect~g the second statement concerning Hitler, Mussolini, Stalin, 
and Marx, and because this· statement is not clearly disloyal, so much 
of. the findings o:f guilty as involve this statement should be disapproved. 

The statement that 11We were fighting on the wrong side, that 

Ge_~ is .fighting .fora better democracy than we have," clearly implies 

that'Germany is fighting for better government than we have and.. that 

our cbvernment, is clearly wrong in making wa.r upon Gennany and that we 
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should be fighting with Germany rather tha., against Germany. Obviously, 
such statement, in praise of an enemy nation and in criticism of our 
own nation, which was made to our military persormel and which was ac
companied by the admonition that they "ought to think it overn was disloyal 
to the United States and a di~credit to the United States Arrrry. It is 
equally clear that the making of this statement in the presence of military 
personnel was prejudicial of good order and military discipline within the 
purview of the 96th Artlcle of -1,;ar. 

6. Specification 2 alleges that on or about August 10, 1942, 
the accused while in the Territory of P.awaii and in the presence and 
hearing of personnel of the Army did/use language of a 

"*** vile, abusive, and contemptuous nature in 
respect to certain allies of the United States of 
America in violation of section 5794 of the Revised 
Laws of Hawaii, 1935, and the provisions of General 
Orders :N'o. 31, Office of the 1.iilitary Governor, *1:-l:· 

by saying, 'England always Joins the weaker side, so 
that she can hold the balance of power, The United 
States would be a colony of England after the war and 
that he would resist it,• or words to that effect.11 

The evidence shows beyond a reasonable doubt that the accused, 
at the place and time alleged,made the statement in the presence and ~ 
hearing of personnel of the Army that 11 England always joins the weaker 
sidell and that "The United States would be a colony of England after 
the war and he would resist it". The first statement that England 
always joins the weaker side is neither vile, abusive, or contemptuous 
of England. The latter part of this statement was not shovm to have 
been made as alleged. The second statement, however, that the United 
States would be a colony of England after the war and that he would 
resist it, carries the logical implication that England ls so ambitious 
for power and territorial expanse as to have political or territorial 
designs upon the United States which might rP.duce the United States to _ 
an :inferior political position.to England after the war • .Although such 
a statement is not vile it is clearly abtisive cinJ contemptuous of the 
honorable purposes of our ally. The statement, ·t;herefore, clearly 
violates both the Revised Laws of P.awaii, and ·;;.he provisions of 8eneral 
Order No. 31, Office of Military Governor of the Territory of Hawaii 
and is prejudicial to good order and military ciiscipline within the 
purview of' the 96th Article of War. 

7. The records of the Office of The .Adjutcmt General show that the 
accused was born in Ireland on June 19, 190.3, and that he becaine a 
naturalized citizen of the United States on t:;arch 1~, 1925. He was 
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enlisted in the 165th Infantry, New York National Guard on July 2, 

1924, and was serving as an enlisted man in that organization on October 1, 

1929. He was appointed a second lieutenant, New York National Guard., 

February 25, 1932, federally recognized as first lieutenant, Infantry, 

New York National Guard, March 6, 1936; and federally recognized as captain 

Infantry, New York National Guard, January ll, 1937. Cne efficiency report 

covering the period from October 15, 1940, to June 30, 1941, reports his 

service as very nsatisfactoryn and as "superior" and carries the notation 

that "this officer has high potential value as an infantry battalion 

commander or as an infantry regimental staff officer". 


8. The court was legally constituted. No errors injuriously 
. affecting the substantial rights of the accused were committed during 

the trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support so much of the findings of guilty of Speci
fication las involves a finding that the accused, did, at the time, the 
place, and in the manner alleged, make a statement disloyal to the United 
States of America, and to the discredit of the United States Arruy, by 
saying, "We are fighting on the wrong side, that Germany is fighting for 
a better democracy than we have"; legally sufficient to support so much 
of the findings of guilty of Specification 2 as involves a finding that 
the accused, did, at the time, the place, and in the manner alleged use 
language of.an abusive and contemptuous nature in respect to an ally of 
the United States of America, in violation of section 5794 of the Revised 
Laws of Hawaii, 1935, and the provisions of General Orders No. Jl, Office 
of the Military Governor, Fort Shafter, Territory of Hawaii, dated December 
17, 1941, by saying, 11 The United States would be a colony of England after 
the war and that he would resist it11 ; and legally sufficient to support 
the sentence and to warrant confirmation thereof. A sentence of dismissal 
is authorized upon conviction of violation of the 96th Article 0£ war. 

~t.lMl,b.2::::)/t~ , Judge Advocate. 

~a:'.Y\~ ';l)., L~a , Judge Advocate. 

·t1t- /!~•
Judge Advocate. 
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J.st Ind. 

War Department., J.A.G.o., JAN 2 8 1943 - To the Secretary of War. 

l. Herewith transmitted for the action bf the President are the 
record of trial and the opinion of the Board of Review in the case of 
Captain John Kennedy (0-293893), 105th Infantry. 

. 2. I concur in the opinion of the Board of Review and for the 
reasons therein stated recommend that only so much of the finding of 
guilty of Specification l be approved as involves a finding that the 
accused did., at the .time, the place, and in the manner alleged., make 
a statement disloyal to the United States of .America, a."ld to the dis
credit of the United States Army, by saying, 11We are fighting on the 
wrong side., that Germany is fighting for a better democracy than we 
have"., and only so much of the finding of guilty of Specification 2 
be approved as.involves a finding that.the accused did., at the time., 
the place., and in the manner alleged use language of an abusive and 
contemptuous nature in respect to an ally of the United States of 
America., in violation of section 5794 of the Revised Laws of Hawaii, 
1935; and the provisions of General Orders No. 31, Office of the IJili
tary Governor., Fort Shafter., Territory of Hawaii., dated December 17., 
1941., by saying., 11The United States would be a colony of England after 
the war and that he would resist it". 

The conduct of the accused in making a disloyal statement., and 
statements abusive of the British Government to o:f'ficers and enlisted 
'men of his own company obviously raises serious questions as to his 
true loyalty and show :him to be entirely unfitted and unworthy to re
main an officer of the A:rrey. I recommend., therefore'# that the sentence 
of dismissal be con.firmed and ordered executed. 

3. Inolose~ herewi.th are the draft of a letter for your signature., 
transmitting the record to the President for his action., and a form of 
Executive action designed to carry into effect the foregoing recommen
dations. 

Myron c. Cramer., 

Major General., 


The_Judge Advocate General. 


3 	Inols 
Incl l - Record of trial 
Incl 2 - Draft ltr for sig. 

Seo. of War 

Incl 3 - Form or Elcecuti ve 


action 


( To page 104) 
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(Findings disapproved in part in accordance with recommendation 
of The Judge Advocate General. Sentence confirmed. G.C.M~O. 43, 
18 Mar 1943) ., 

' 




WAR DEPARTMENT 
Services oi' Supply 

In the Office of The Judge Advocate Gen.eral. 
Viashington, D. C. (105) 

SPJGK 

C;; 228239 


D!C l 6 1942 


U N I T ~ D S T A T E S 	 ) 80th INFAIJTRY DrJISION . 

) 


v. 	 ) Trial by G. c.r.:., convened 
) . at Camp Forrest, Tennessee, 


Private iA"R.L D. PA.>!.KS, ) November 6, 1942. 

(14~}, Sornpnny 11 B11 ) To be shot to death with 


·Jloth 	Infan~y, Camp ) musketry. 
Forrest, Tennessee. ) 

OPINION of the EOA.r--:D OF RBVIEW 
HOOvlill, COPP and SARGENT, Judge Advocates 

1. The record of trial in the case of the soldier named above has been 
examined by the Board of Review, and the Board submits this, its opinion, 
to The Judge Advocate General. 

2. Accused was tried upon the following Charges .md Speci.fications: 

CHARGE I: Violation of the 58th Article of War. 

Specification 1: In that Private Earl D. Parlrn, Company B. 318th 
Infantry did, at Camp Forrest, Tennessee, on or about August 
8, 1942 desert the service of the United States and did re
main absent in desertion until he was apprehended by civil 
authorities at Clarksdale, Kississippi on or about August 25, 
1942. 

Specification 2: In that Private E.rl D. Parks, Company B, 318th 
L'1fa.ntry did at Camp FoITest, Tenn~ssee, on or about September 
22, 1942 desert the service of the tlnited States and did re
main absent in desertion U.'l.til he was apprehended at Clarksdale, 
Mississippi on or about October 1.3, 1942. · 

J 

C}U.RG~ II. Violation of the £9th Article of War. 

Specific-.tion: In that Private Berl D. Parks; Company B, 318th 
Infantry, having been duly placed in· confinement in the Camp 
Guardhouse, Carrq:, Forrest, Tennossee on or about September 
18, 1942 did, at the Camp Guardhouse, C.mp Forrest, Tenne:,see 
on or about September 22, 1942 escape from said confinement 
before he was set at liberty by proper authority. 

He pleaded not guilty to and.was found guilty of the Charges and Specifications, 
Evidence of one previous conviction for absence without leave in violation of 
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Article. of War 61 and larceny in violation of Article of War 93, was intro
duced;· All of the members or the court present concurring, he was sentenced 
to be shot to death with musketry. The reviewing authority approved the 
sentence, recommended that it be commuted to dishonorable discharge, forfeiture 
of all pay and allowances due or to become due and confinement at hard 1abor ·· 
for ten years and forwarded the record of trial for action under "Article of 
War 5~.n The record has been treated as if forwarded for the action of the 
President under Article of War 48. · 

3. The evidence shows that on August 8, 1942, at Camp Forrest, Tennessee, 
accused absented himself without leave from Company B, 318th Infantry, to 
'l"lhich he had recently been assigned {R. 5, S, 10), and remained absent until 
he was apprehended by civil authorities at Clarksdale, Mississippi, on August 
25, 1942 (R. 17). He was returned to military control at Camp Forrest, 
Tennessee, on September 3, 1942 (R. 9, 14), and confined in the Guard House, 
318th Infantry (R. 5, 9). At the time of his return to Camp Forrest he was 
in uniform (R. 6). On September 18, 1942, accused was transferred to the 
Camp Fctrrest Guard House (R. 6). Early on August 8, the day of his disappear
ance, he had been told that he would be given disciplinary punishment for 
being late in falling out with his platoon (R. 11), He had expressed no 
dissatisfaction with his ore;anization (R. 9, 11), but had at one time made a 
requ~st to the first sergeant to see his company commander about a transfer 
to Second Army Headquarters (R. 10). The request had been denied as no 
transfers were being 11ade or were in prospect at that time (R. 9). 

On September 22, 1942, while in confinement and working under guard 
at the rubbish dumpp at Camp Ferre.st (R. 18), accused escaped from confinement 
by concealing himself in a cloud of smoke and thus eluding the sentinel (R.19), 
he remained absent without leave until he was apprehended in Clarksdale, 
~;ississippi, by a deputy sheriff on October 16, 1942 (R. 17) ~ 'iihen accused 
escaped he was wearing prison denim (R. 19). At the time of his return to 
military control he Yle.s wearing civilian clothes (R. 16). The defense offered 
and the court received in evidence a copy of a letter from accused to the 
Comrnanding General, 2oth Infantry Divioion, as follows: 

"Oct. 9th 1942 
r,:emphis Tenn. 

Dear Sir: 

Last month I ran off from confinement at Camp Forrest. My 
reason was that I have been in so much trouble since I enlisted 
in the Service that it has worked on my brain. I just can't 
stay a long term in confinement. liiy hearts desire is to return 
and be a real soldier. I will go across any time if only I 
had a chance to make amends. I ask you this chance for my 
peoples sake and my countrys. 

I am not afraid to fight. That is what I want to do. It seems _ 
I can't stay out of trouble here so why not send me over so I 
can prove my self a man. If I stay in confinement I am not any 
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good to anyone. If you will give me just this chance I 
promise to be one of the best soldiers in the 80th djvision. 
In closing my letter I beg you for one last chance. 

Yours Truly 

Pvt. Earl D. Parks 


I am turning J:1yself in. 11 (R. 17; Def. Ex. A). 


Accused testified that his parents separated at Jackson, Mississippi 
(R. 22), when he was two years old (R. 21). He was adopted in Columbia, 
&iississippi, by some people named Butler and assUJ"'led their narr.e until 1937, 
when he located his real parents. ¥1hile living with his foster parents he 
attended school. For three or four years he "straggled" from one place to 
another but was induced by his father to enlist in the Army, which he did 
at Fort Benning in 1940. He first served in the Second Armored Division and 
later in the Infantry where he found the services very different. Desiring 
a transfer from the 318th Infantry, he vainly requested permission to see his 
company commander about a transfer. He testified, 111'he First Sergeant seemed 
like he disliked me from the start. I didn't see any reason why he shouldn't 
let me talk to the Company Commander. So it just bore on my mind 'till it 
got almost unbearable, so I takes off. 11 He also testified, 

"Well, the reason I left, I was dovmhearted and sick. Seemed like 
everybody was down on me - just didn't have a chance. I had to 
get out and sympathize with somebody o.nd :t::ave sor.1ebody sympathize 
with me. I just wanted to get away a little. 11 (R. 23). Ee in
tended to return (R. 23). 

He went to see his fiancee in Georgia, then to his father to get l'1oney suf
ficient to get married. His father was ill and unemployed and unable to 
[ive financial aid. Then he decided to go to Camp Polk, Louisiana, for the 
purpose of turning himself in, but changed his mind and went to Tennessee. 
When he reached Mississippi he v:as arrested, put in confinement an.d brought 
back to Camp Forrest and confined in the Regimental Guard House (R. 22). 
After about two Vleeks of confinement in the Regimental Guard House he was 
transferred to the post stockade where "The food they put on the table is 
pitiful" (R. 23); he was obliged to work on rock piles with sixteen-pound 
sledges {R. 22). 11 I stayed there three or four days and never got enough to 
eat - never a meal out of that mess hall." (R. 23). He was sincere in what 
he said in his letter of October 9, 1942 (R. 23), and still would like to go 
overseas and "make amends for the things and trouble" he had caused the Army 
and the disgrace to his family and self (R. 23). He bought civilian clothes 
about two days after leaving camp (R. 25) to change from prison denims (R.26). 
He did not have enough money to buy an Arrrry uniform (R. 26). 

4. 1'he evidence, including the testimony of accused clearly shows that 
accused absented himself without leave on Auguste, 191.2, because of dissat
isfaction with the service and resentment on account of his inability to 
arrange a transfer. He remained absent until apprehended seventeen days later. 
Rhile in confinement following his apprehension he escaped and again absented 
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himself. While absent on this occasion he wore civilian clothes. He was 
again apprehended. The circumstances amply show intent to desert on both 
occasions. The evidence, together with the pleas of cuilty, supports the 
findings of guilty of the charges and specifications. 

5. After announcing the findings and sentence, the president of the 
court addressed the following remarks to accused: 

nrn awarding the death sentence for the capital offense of 
desertion in time of war, the court unanimously feels that by 
deserting the service after having be€n previously restored 
to duty following dishonorable discharge, you have forfeited 
the right to live in a country that other r,:en are now dying to 
protect.n (R. 27). · 

6. The charge sheet shows that the accused is twenty-four years of age. 
He enlisted August 9, 1940, with no prior service.· 

7. The cou.....-t was legally constituted. No errors injuriously affecting 
the substantial· rights of the accused were committed during the trial. The 
Board of Review is of the 09inion that the record of trial is legally suf'
ficient to support the findings and sentence and to warrant conf'irmation 
thereof. The death penalty is .authorized upon conviction of desertion in 
time of war. · 

Judge Advocate. 

e Advocate. 
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1st Ind. 

War Department., J .J..G.O • ., OEC 19 1942 - To the Secretary of War. 

l. Herewith t:ransmitted for the action of the President are the 
record of trial and the opinion of the Board or Review in the case of 
Private Earl D. Parks (14005853)., Compaey B., 318th Infantry. · 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and sentence and 
to warrant confirmation thereof. Accused was found guilty of desertion 
on August 8., 1942., terminated by apprehension on August 25, 1942, and 
or escape and a second desertion on September 22, 1942, terminated by 
apprehension on October l3., 1942. He was previously convicted by general 
court-martial of absence without leave and larceny. Ha was sentenced to 
be shot to death with musketry. The revie'Wing authority approved the 
sentence to death but recommended that it be con:muted to dishonorable 
discharge, total forfeitures., and confinement at hard labor for ten years.
I recommend that the sentence be conf'inned but commuted to dishonorable 
discharge., forfeiture of all pay and allowances due or to become due and 
confinement at hard labor for ten years, and that the sentence as thus 
commuted be carried into execution but that the dishonorable discharge be 
suspended and that a detention and rehabilitation center be designated as 
the place of confinement. 

3. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
designed to carry into effect the recommendation hereinabove made., should 
such action meet with approval. 

:Myron C. Cramer., 

Major General., 


The Judge Advocate General. 


3 Incls 
Incl 1 - Record of Trial. 
Incl 2 - Drai't. of ltr. for 

sig. Sec. of War. 
Incl 3 - Fonn of action. 

(Sentence confirmed bit conunuted to dishonorable discharge, forfeiture 
of all pay and allmrances due or to becol!V3 due, and confinement at hard 
labor for ten years. Execution of that portion thereof adjudging dis
honorable discharge suspended until soldier's release from confinement. 
G.C.M.O. 11, l Var 1943) 
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·WAR DEFARTMENT (lll)
Services of.Supply 

In the Office of The Judge Advocate Genera.1 
Washington, D. C. 

SPJGH 
CM 228274 

DEC 31 l942 

UNITED STATES ) 81st INFANTRY DIVISION 

v. ~ Trial by G.C .M., convened at 
) Camp Rucker, Alabama, November 

Private MASON O. s:;;ALL 17, 1942. Dishonorable dis
(36506588), Company A, ~ charge and confinement for 
322nd Infantry. ) fifteen (15) years. Peni

tentiary. 

·REVIEW by the BOABD OF REVIEW 

HOOVER, COPP and SARGENT, Judge Advocates • 


1. The Board of Review has examined 
.. 

the record of. trial in the case 
of the·soldier named above. 

2. Accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the'58th Arti~le of War. 

Specification: In that Private Mason O. Small, Company "An, 
322d Infantry, did, at Camp Rucker, Alabama on or about 
July 20, 1942 desert the service of the United States 
and did remain absent in desertion until he was appre
hended at Highland Park, Michigan on or about August 21, 
1942. 

CHARGE II: Violation of the 93rd Article of War. 

Specification: In that Private Mason O. Small, Company "A", 
322d Infantry, did at Dothan, Alab~ma, on or about July 
22, 1942, feloniously take, steal and carry away, one 
Ford Coach, Ml.941, blue, motor number 6269280, license 
number .Alabama 38Cl612, value of about eight hundred 
dollars ($800.00), the property of Henry Floyd,·U.S. Deputy 
Marshal, Dothan, Alabama. 

CHARGE III: Violation of the 96th Article of War. 

Specification 1: (Fin~ing of Not Guil.ty.) 
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Specif'ication 21 In that Private Mason O. Small_, Company "A", 
322nd Infantry, did, on or about July 23, 1942, transport 
from the State of Florida to the State of Georgia o~e Ford 
Coach, LU941, blue, motor number 6269280, license number 
Alabama 38Cl612, knowing the same to have been stolen in 
the violation of the National Motor.Vehicle Theft Act 
(Sec. 408, Title 18, U.S. Code) • 

. Specification 31 In that Private Mason O. Small, Company "A", 
322nd Infantry, did, on or about July 26, 1942, transport 
from the State of Alabama to the State of Tennessee one 
Ford Coach, Ml941, blue, motor number 6269280, license 
number Alabama 38Cl612, knowing the same to have been 
stolen, in violation of the National Motor Vehicle Theft 
Act (Sec. ·408, Title 18, U.S. Code). .1 

··-·--.---· 

Specification 41 In that Private MASON O. l=:LlALL, Company "A", 
322d Infantry, did, on. or about July 24, 1942,· transport 
from the State of Georgia to the state of ·Alabama one 
Ford Coach, Ml941, blue, motor number 6269280·, license 
number Alabama 38Cl612, knowing the same to have been 
stolen, in violation of the National Motor Vehicle Theft 
Act (Sec. 408, Title 18, U.S. Code). 

He pleaded not guilty to Charges I and II and their Specifications, not 

guilty to Specification 1, Charge III, and guilty to Charge III and speci

fications 2, 3 and 4 thereunder. He was found guilty of Charge I and its 


. Specification, guilty of Charge II, guilty of the Specification, Charge II, 
"with the exception of the words 'Dothan, Alabama 1 , and to be substituted 
therein 'Marianna, Florida, or vicinity'", not guilty of Specification 1, 
Charge III, and guilty of Charge III and Specifications 2, 3 and 4 ·there
under. No evidence of previous convictions was introduced. He was sentenced 
to dishonorable discharge, forfeiture of all pay and allowances due or to 
become due and confinement at hard labor for fifteen years. The reviewing 
authority approved the sentence, designated the United States Penitentiary, 
Atlanta, Georgia, as the place of confinement and forwarded the record of 
trial for action under Article of War 5C>r. . . . 

3. The evidence shows that accused absented himself without leave from 

his organization at Camp Rucker, Alabama, on Jul7 20, 1942 (Ex. A)~ He was 

apprehended by civil police in Highland Park,·Michigan, on August 21, 1942 

(R. 13; Ex. D).-.When arrested he was dressed in civilian clothes (R. 14). 

During the afternoon of jul;y, 22~ 1942, Ur. Hell1"1' Floyd, a Deputy . 
United States Marshal, parked his car at the corner of Troy and Foster Streets, 
Dothan, Alabama.· The car was a 1941 ~lue, two-door Ford coach, motor number 
62692801 Alabama license number 38Cl612. Upon his return, the car had disap
peared. ·As the result of a call from the .highway patrol, Clarksville, Tennessee, 
he recovered it one week later at that town~ When stolen, the car was equipped 
with tour new tires which had travelled less than 1000 miles. l'Qlen recovered, 
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there were four worn tires on the car and two fenders of the.vehicle had 
been damaged (R. 7, 8). 

On July 26, 1942, a policeman patrolling the highway near Clarksville, 
T.ennessee, arrested accused for reckless driving and for being rlthout a 
driver's license. When arrested, accused was in civilian clothes and was 
driving a light blue 1941 Ford coach with an Alabama license number beginning 
with ".38C 11 , in which were found paid grocery bills which were charged to "Mr. 
Floyd." Accused at no time stated to the arresting officer that he was in 

· 	the military service. Accused was convicted of ~he offenses for which he was 
arrested and being unable to pay the fine imposed was sentenced to .31 days on 
the chain gang. A girl who was with accused when arrested was fined.for 
vagrancy (R. 8-10; Ex. D). Accused escaped from the eha-in gang (i,. 10). 

On October 14; 1942, in the course of.an investigation, accused was 
advised of the contents of Article of War 24 and was told he did not have to 
make a statement in any form (R. 11, 12). He then made a written statement 
that he absented himself without leave while on a drinking spree, went to 
Dothan, Alabama, "drank for a long time," became acquainted.with a girl, and 
remained in Dothan for three days. On the third day, while drinking with 
two civilians, accused suggested that "if we had a car we could go somewheren. 
The civilians left saying they would obtain a car, and returned with a blue · 
1941 Ford coach. Accused drove w-jth the two civilians to Florida. They 
picked up a girl on the highway and drank while en route. They.continued 
drinking after·arriving in Florida. On the morning of July 2.3, in the vicinity 
of ?i/.arianna, Florida, accused awakened in the car. The girl was in the front 

·seat. Accused and the girl drove to Marianna, Florida, and then to Chipley, 
·Florida, where she obtained some clothes at her home. They drove to Georgia, 
then to Alabama, and finally to Tennessee. The girl drove most of the way 
because accused "was drinking all the time". The girl bought accused some. 
civilian clothes.because his uniform was. soiled. They were arrested in 
Clarksville, Tennessee, on July 26. Accused was sentenced to the chain gang 
but escaped. He was again arrested but revealed his identity as a soldier and 
was released after a rew days in order that-he might return to his organization. 
His father telegraphed him l.30. Accused went to Detroit, Michigan, and then · 
to Highland Park, Michigan, where he was apprehended. (Ex. D) 

Accused testified in subetantiai accord with his statement made at 
the investigation. He testified, in'addition, that he was drunk when he left 
Dothan and that he did not attempt to learn. where his men companions obtained 
the car (R. 14). When.he awoke in Marianna, Florida, the men had disappeared. 
It then occurred· to him that the car was stolen, but he took no action and 
did not turn the car over to the civil authorities (R. 15). \Then· arrested:at: :: t. 
Clarksville, Tennessee, he wanted to return to Camp Rucker and accordingly 
informed the civil authorities that he was in the military service. and inquired 
several times as to whether the1 had informed his organization of the fact of 
his arrest (R. 13, 14).· When sentenced to the chain gang, he informed the 
court that he was a soldier (R.'16). ·When he escaped, he did not return·to 
his organization·because he had no.transportation (R. 14). When released from 
his second arrest, he had the $30 which ht. bad obtained b1 wire from his 
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father in order to return. to Ca.11;> Rucker (R. 16). He took e train to Bowling 
Green (Kentucky) where he planned to take a bus to Camp Rµcker (R. 17, 18). 
At Bowling Green he unsuccessfully tried to_get an Army uniform, and bought 
some civilian clothes instead, which purchase left him with $20. _The ticket 
from Bowling Green to Camp Rucker would cost about~ (R. 19, 20). While 
in Bowling Green h~ knew he was "in a tough- spot" (R. 1.3) ~t began drinking 
again and •got to thinking a few more days would not make it much worse• 
(R. 17). He decided that if the bus left for Detroit before a bus left for 
Camp Rucker, he v,ould take it, as he wanted to see his parents and his children·. 
The fact of his drinking had no bearing on this decision.· He theµ went to 
Louisville and from there to Detr.oit. He ·was drunk most of the time (R.- 20, 
21) ••Upon arriving in Detroit he, rented a hotel room,slept thera for about 
16 hours, "began to sober up and began to realize more then" (R. 21)'. He 
did not attempt to see his parents or children in Detroit as he knew they 
would wonder at his presence and •it wouldn't make them feel very/good". He 
remained awa::, from their neighborhood (R. lJ, 17, 21). He. telephbned his 
sister who lived in Kenmore, New York, told her he was absent without leave 
and requested that she send him money for his rare .to Camp Rucker. His sister 
told him to return to where he was staying and to wait till he heard from her. 
She also said she knew something was wrong as some men liad been at her home 
to inquire about accused. Accused returned to his hotel at.Highland Park 
in about 3 hours, and was ·there apprehended in civilian clothes by the civil 
authorities on August 21, 1942. Accused al~o testified that he had worn 
civilian clothes durine part of his absence because his uniform was soiled 
and he had tried unsuccessfully to.have it cleaned (R. 1.3, 14). He could 
not account for the car's damaged fender (R. 16), nor could he recall whether 
the tires on the car were new or worn (R. 17). 

4. The evidence amply supports the f'indings of guilty of desertion 
(Charge I and Specification). When f'irst apprehended by civil authorities 
at a considerable distance from his home station he was wearing civilian 
clothes and was driving a stolen car the possession of which he could not 
satisfactorily_ explain. He was sentenced to serve on a chain gang but 
escaped before expiration of his sentence. Three days later he was again 
arrested by the civil authorities. Upon his release, he requested and obtained 
from his family sufficient funds for the avowed purpose of returning to his 
organization. However, he did not return because-he knew he "was in a tough 
spot". Instead, accused took a bus to his home city, Detroit, Michigan, 
ostensibly ·to see his parents and his children. However, while in Detroit 
he did not visit·them, but purposerully remaine~ away from the neighborhood 
because he knew it would be necessary to explain his presence. He was appre
hended a third time by the civil authorities and finally returned to military 
control. When spprehended, he was still dressed in civilian clothes and was 
at a considerable distance from hi~ home station. Intent not to return was 
prove~. · 

'The evidence also clearly supports the findings of the court, by 
means of e~eptions and substitutions, that accused on or about July 22, 1942, 
at Marianna, Florida, or vicinity, committed larceny of the vehicle described, 
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of ownership as alleged (Churge II and Specification). Accused suggested 
to the two civilians that they could go for a ride if they had a car. When 
his companions returned with the car he made n~ inquiries as to the ownership 
of the vehicle or as to their method of obtaining it. When accused awoke 
one morning near f::arianna, Florida, to find that the two civilians had un
e;x:plainably disappeared, he admitted that he then thought th~t the car might 
possibly have been stolen. However, he made no attempt to pursue the obvious 
courses of returning tne car to Dothan, Alabama, or of surrendering the car 
to the civil authorities in the immediate vicinity. Instead, he drove with 
the ~irl to her home at Chipley, Florida, and the couple then drove from 
Florida to Georgia, then to Alabama and i-hen to Tennessee where he was 
ultimately apprehended by the civil authorities for a traffic violation. In 
view of such actions the inevitable.conclusion is that accused took the vehicle 
with the intent permanently to deprive the owner of it. Identity of the stolen 
vehicle was sufficiently established by the fact that the car which accused 
was driving when apprehended was of the same color, make; and year of manufactur, 
as that owned by Mr. Floyd, by the fact that grocery bills bearing -the name of 
Mr. Floyd!were found in the car and by the ~imilarity, in part at least, of the 
license numbers. Althou2h the value of the car was not proved, in view of its 
use and its year of manufr,pt~e, type and make, it may properly be inferred 
that it we.s of a markey'ln \1xcess' of $50. Larceny, in violation of Article 
of War 93 was established. 

It was ~imilarly clearly established by the evidence and by the pleas 
of guilty that accused, knowing the vehicle in question to have been stolen 
transported it from Florida to Georgia, from Georgia to Alabama, and from 
Alabama to Tennessee, offenses denounced by the National 1.1otor Vehicle Theft 
Act (18 U.S~C. 408) and violative of Article of War 96 (Specifications 2, 
3, and 4, Charge III). · 

5. · The action of the court in finding accused guilty, by exceptions and 

substitutions, of the theft of the car at Marianna, Florida, or vicinity, 

instead of at Dothan, Alabama, as alleged, did not result in a finding of 

guilty of an offense distinct from that alleged. It merely indicated that 


·the 	court accepted the view that although accused participated in the wrongful 
taking of the car at Dothan, his drunkenness.then precluded an intent on his 
part permanently to deprive the,o~ner of his property, and that such an intent 
was not formed by accused until he awoke in the car at or near Marianna. 
Although in the ordinary case of larceny, intent permanently to deprive the 
owner of his property must exist at the time of the trespass where the original 
taking was wrongful, and the taker later fraudulently converts the goods 
involved, intending permanently to deprive the owner of his property therein, 
the offense of larceny has been committed (:par. 149g 11.C.M. p. 173). 

6. The charge sheet sets forth the age of accused as 26 years, and 

shows tha~ he was induqted into the military service on June 18, 1942. 


7. The court was legally constituted. Ifo errors injuriously affecting 

the substantial rights of accused were com.~itted during the trial. In the 
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opinion of the Board of Review, the record of trial is legally sufficient 
to support the findings of guilty and the sentence. Confinement in a 
penitentiary is authorized by Article of War 42 fo~ the offense of larceny 
of property of value in excess of $50 and for the offenses of interstate 
transportation of a stolen motor vehicle, recognized as offenses of a civil 
nature and so punishable by penitentiary confinement for more than one year, 
larceny by Section 466, Title 18, and interstate transportation of a stolen · 
motor vehicle by Section 408, Title 18 of the Criliinal Code of the United 
States. · 
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In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGN 
C11 228333 	 JPN 1 Z 1943 

UNITED STATES 	 ) 98TH INFANTRY DIVISION 
) 

v. 	 ) Trial by G.C.M., convened at 
) Camp Breckinridge, Kentucky, 

Second Lieutenant BUELL ) November 24, 1942. Dismissal. 
STANLEY Wf, JR. (0-474845), ) 
J9lst Infantry. ) 

OPINION of the BOARD OF REVIEW 
CRESSON, SNAPP and LIPSCOMB, Judge Advocates. 

1. The record of trial in the case of the off'icer named above 
has been examined by the Board of Review and the Board sul:mi ts this 1 

its opinion, to The Judge Advocate General. 

2. The-accused was tried upon the following Charge and Speci
fication: 

CHARGE: Violation of the 95th Article of War. 

Specification: In that Second Lieutenant Buell Stanley 

Law., 391st Infantry., did., at Camp Breckinridge., 

Kentucky, on or about November.~; 1942, in the 

presence of officers of the United States Army., 

conduct himself in a manner unbecoming an off'icer 

and gentleman by sa;ying, "I would like to fuck 

Captain Fletcher's wi~e.," or words to that effect. 


He pleaded not guilty to and 	was found guilty of the Charge and Speci
fication. He was sentenced to be dismissed the service. The reviewing 
authority approved the sentence and forwarded the record of' trial f'or 
action under the 48th Article of War. 

3. The evidence for the prosecution shows that at approximately 
10:50 p.m. on November 14., 1942, the accused was engaged in a friendly 
argument with Second Lieutenant Rizzuto in the 3rd BattaJion Officers• 
Club at Camp Breckinridge. The argument was concerned purely with' 
milltary matters which had no bearing on the subsequent remark made 
by the accused which remark is set forth in the Specification. The 
accused called Captain Day over to settle the argu.-a~nt. The group 
was also joined by Captain Sooter., and proceeded from the club room 
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toward the foot of the stairs leading to the officers' bedrooms. This 
particular place at the foot of the stairs was a common place .for the 
officezs to stop and talk after leaving the club room. At this point 
the discussion of military affairs suddenly stopped and the accused ab
ruptly made the remark., "I would like to .fllck Captain Fletcher's wife"• 
Captain Day attempted to stop the remark., but the remark was completed 
before he could do so. Captain Day then told the accused to go to his 
room. The accused asked Captain Day i£ his direction was an order., and 
Captain l.lay replied that it was. The remark was made by the accused 
and heard by the three officers present. Although the accused had been 
drinking during the ev~ning., he was not drunk when the statement concern
ing Captain Fletcher's 'Wife was made. Furthermore., the earlier conver
sation between the accused and the ofi'icers present had been entirely 
unrelated to women., sexual matters or to Capt&i.n Fletcher or to Captain 
Fletcher's vd..fe. Captain Fl.etcher and his wife had been at the club 
earlier in the evening and had been gone only ·five or ten minutes prior 
to the time when the remark concerning Captai,n Fletcher's wife was made. 
(R. 5-6, 7-9., 12-13) 

A few minutes after the incident above described, the accused 
returned to the club room and asked Captain Robert K. Leiding., his 
company col!llllander., if he might talk ·d.th him privately. The two officers 
went to Captain Leiding•s room where the accused told Captain Leiding 
why he had been ordered to his room and admitted that he had said., 11! 
would not mind i'ucld.ng Captain Fletcher's wife". Captain Leiding sug
gested to the accused that he present his apologies to Captain Day on 
the .following morning. Captain Leiding testified that.the previous 
conduct of the accused around his company., and 'With other officers., had 
been that of a gentleman (R. 13-l.5). 

4. The evidence for the defense is as follows: 

I.i.eutenant Colonel Phillip M. Johnson., who had known the 
accused !or three months, testified that during that time he had been 
in the home o! the accused, had met his wife and family., and thai the 
conduct of the accused had been that of a gentleman. In support ~of 
this statement he testified that when the accused had .first been assigned 
to his present organization he had voluntarily- presented to his company 
commander an unfavorable report concerning himself from Camp Wheeler. 
The accused at that time had also sought the advice of Colonel Johnson 
as to whether he should resign from the service as he had been advised 
to do by a reciassification board. The 'Witness cl.tod these acts as sub
stantiaµztg his opinion.that the accused was a gentl~. (R. 16-20) 

The accused testified that he was 22 years of age and married. 
Concerning the statement -which he had made about Captain Fletcher's 
wife., the accused testi!'ied., in part, as follows: 

"*** I stated that I did not care about the 
field manuals of the last war or this war., that I 
would like to fuck Captain Day's, or Captain 
Fletcher's wife. Captain Day at once told me that 
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statement was uncalled for., showed lack of re
spect on my part and that I had no right to make 
any statement about an officer or his family like 
that. I told him that I was married., had a family 
and the statement was not made with any intent or 
insult whatsoever., but more in the line that the 
lady in question was nice enough looking and it is 
likely that I did think such a thing. He told me., 
he went and dressed me down about it, finally tell
ing me I had better go upstairs and go to bed, I 
was not fit to be there that evening. I tried to 
apologize but he would not listen to me. He said 
no excuses could be offered for anything like that 
and turned around and walked away. I continued to 
go upstairs and upon reaching rrry room reconsidered 
the matter and thoug:tt. it best that I tell rrry com
pany comnander before he heard it other ways and pick 
up a wrong story. I went back downstairs, approached 
him and told him I would like to talk to him in 
private. We went to his room and I told hilll what 
we were talking about, "Which he already knew, how 
we drifted to the doorway, what I said, what 
Captain Day said., and I told him.that I was telling 
him·myself so that he 'WOUld not think any less of 
me when he heard it· other ways. I asked him if 
he thought an apology was in order and he said 
yes, but not that night., to wait until the morning. 
He told me to go on upstairs and go to bed and be 
sure I was fit for duty in the morning., which I 
was. Approximately 10:30 on the 15th I approached 
Captain Day in the Blue Room, the sitting room, 
and called him over and said I would like to 
apologize for my actions of last night. He said 
he was not taking any excuses and again turned 
around and walked away. I more or ·less let the 
matter ride after "that until Tuesday I was sum
moned before the Colonel and the Colonel placed 
me under arrest" (R. 21). 

In addition the accused testified that, 

11..;:"'** I tried to explain that there was no 
intent or insult meant whatsoever. It was a 
passing statement that could have been heard 

· over any bar in the country. In fact it could 
be classed as more of a compliment than an in
sult for the lady in question" (R. 21). 

"It could be taken ~s an ungentlemanly act 
or it could be taken as it was meant; just to close 
a conversation and go to bed" (R. 23). 

5. The Specification alleges that the accused on November 14, 
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1942, in the presence of officers of the United States Army, conducted 
himself in a manner unbecoming an officer and a gentleman by s¢ng, 
"I would like to fuck Captain Fletcher's wife•. The facts show clear]s" 
that this statement was openly made by the accused in the presence and 
within the hearing of at least three officers of his regiment. Although 
every officer cannot be expected to meet ideal standards of gentility, 
there is a reasonable,minimum standard of morality, decency, and honor 
below which the conduct of no 0fficer must fall. In the present case, 
the conduct of the accused, even when viewed with tolerance, falls be
low such standard, and shows the accused to be unworthy to remain an 
officer of the Army. 

6. The accused is 22 years of age. The records of the Office 
of The Adjutant General show that the accused was commissioned a second 
lieutenant in the Army of the United States on May 27, 1942, and entered 
upon active duty on June 14, 1942. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is 
legalJs' sufficient to support the findings of guilty and the sentence 
and to warrant confinnation thereof. A sentence of dismissal is man
datory upon conviction of a violation of the 95th Article of war. 

, Judge Advocate. 
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1st Ind. 

-war Department, J.A.G.o., 	 · · -. - To the Secretary 0£ War. 

l. Herewith transmitted £or the action 0£ the President are the 
record 0£ trial and the opinion of the Board of Revit1W in the case of 
Second Lieutenant Buell Stanley Law, Jr. (0-474845), 301st Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and 
the sentence, and to warrant confinnation thereof. The conduct of tbs 
accused in making an obscene remark in the presence of three fellow 
officers concerning his licentious desire for the wife of a brother 
officer i'8 an offense which immeasurably injured a fellow officer and 
clearly revealed the moral unfitness of the accused to remain an officer 
or to be considered a gentleman. Furthermore, the attitude 0£ the ac
cused in making light of his error by contending that his remark "was 
a passing statement that could have been heard over aey bar in the 
country" reveals such a low standard of morality as cannot be tolerated 
in an officer. I recommend,. therefore, that the sentence of dismissal 
be confirmed and ordered executed~ 

3. Inclosed herewith are the drai't of a letter for your signature, • 
tranamitting the record to the President £or his action, and a rorm· of 
Executive action designed to carry into effect the £oregoing recom
mendation. 

~-0-------....-
Myron c. Cram.er, 


Maj or General, 

The Judge Advocate General. 


3 	Incls 
Incl l - ReQord 0£ trial 
Incl 2 - Dr8tft ltr. for 

sig~ Sec. of War 

Incl 3 - Fo~ of Executive 


actron 


(Sente~ce confirmed, G.C.M.O. 47, 20 Mar 1943) 
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In the Office of 'Ihe Judge Advocate General 
Washl.ngton, D. c. 
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SPJGK 
CM 228338 

U N I T E D S T A T E S ) · IV CORPS 

v. 
) 
) Trial by G. c. M., convened at 
) Camp Beauregard, Louisiana, 

First Ll.eutenant vvILLIAM J. ) November 16 and 17, ::.942. 
r,;rTCP.ELL (0-450170), 106th ) Dismissal. 
Cavalry (I.-ecz). ) 

OPIHimI of the BOAR:C OF REVIEW 
HOOV~, CC.2P and AND'ftE'dS, Judge Advocates. 

1. The record of trial in the case of the officer named above 
has been e:ira.mined by the Board of Review and the Board submits this, 
its opinion, to The J~dge Advocate General. 

2. Accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 95th Article of War. 

SpecificRtion 1: (FindJng of not guilty). 

Specification 2: In that First Ll.eutenant William 
J. Mitchell, 106th Cavall"J (Mecz), APO #304, c/o 
Postmaster, Leesville, Louisiana, was, on or 
about 11:30 P.M., 4 September, 1942, disorderly 
i.'l uniform in a public place, to 1'li.t : the Ca...ctl no 
Club near W.arksville, Louisiana. 

CHARGE II, Violation of the 96th Article of War. 

Specification: In that First Ll.eutenant 'i'lilliam 
J. Mitchell, 106th Cavalry (1:ecz), .'.PC #304, c/o 
Postmaster, Leesville, Louisiana, having seen 
Technician V Grade George W. Myers draw a pistol 
and point it at Sergeant John L. Brown, 1':ilitary 
Police, who was attempting to arrest Technician· 
V Grade George '\T. J{yers, did, on or about 4 
September, 1942, at the Casino Club near Marksville, 
Louisiana, assist Technician V Grade George Vf. Myers 
to escape a.nil evade arrest. 
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He pleaded not guilty to the ChargJ and Specifications. He was found 
guilty of Charge I and Specification 2 thereunder, not guilty_of Speci
fication 1, Charge I, guilty of Charge II and guilty of the Specification, 
Charge II, 

"except the words ' having seen•, and, •draw•, 
and, 'Sergeant John L. Brown, Military Police, 
'Who was attempting to arrest Technician V Grade 
George w. Myers', substi tuting there£or, respect
ively, the words, •knowing that•, and, •had drawn•, 
and, •certain Military Police personnel; such per
sonell being .in the proper performance of their 
duties, and knowi.,g that such action made Tech.rrl.cian 
George YI. Myers subject to arrest oy the Military 
Police•, of the excepted words not guilty, of the 
substituted words, guiltyn. 

Evidence of one previous conviction of being disorderly in uniform and 
of api:;earing in a public place in an enlisted man•s uniform in violation 
of .Article of War 96, was introduced. He was sentenced to be dismissed 
the service. The reviewing authority approved the sentence and forward
ed the record of trial. for action under Article of War 48. 

3. The. evidence shows that during the night of September 4, 1942, 
which fell on a .Friday, Sergeant John L. Brown, Military Police Detach
ment, Camp Beauregard, Louisiana, was in charge of a detail of military 
police consisting of Private First Class F.dmund P. Trask, Privates D. T. 
Migues and Bernard J. P. Paukner, all of the same detachment, and two 
other soldiers (R. 6). Accused was stationed at·camp Livingston, near 
Alexandria, Louisiana (R. 105). The detail of military police was under 
orders to patrol Marl:'"..sville, a town of 2500 population, 30 miles distant 
fran Alexandria (R. 23) and to cover night clubs in and near Marksville 
(R. 6). Among other things, it was the duty of the military police to 
enforce Eighth Service Ccmnand and IV Corps curlew regulations includ
ing one requiring enlisted men visiting towns fran Sundays ta .Fridays, 
inclusive, to leave not later than lla30 p.m. (Ex. B), and instructing the 
military police to take into custody enlisted men found loitering on 
the streets or in public places after lla30 p.m. on such deys (Ex~ C). 

There were three night clubs in the 'vicinity of Marksville.: the 
Moonlight Inn, south of town, the Emerald Club, about one mile north of 
town, :md the Casino Club, about one and one-half miles north of town 
(R. 7). These clubs were types commonly called "honky tonks" (R. 7). 
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They "Were equipped with bars and were combination gambling houses, 
saloons and dining and dance halls (Re 6, 8). They were nightly 
frequented by about two hundred enlisted men and by many civilians 
(R.. 8). 

Brown testified that while on duty at the Moonlight Inn (R. 34) 
at about 8 p.m., September 4, he was called to a table by accused 
(R. 2.3) who was then in uniform (R. 31), and asked, "Tihat time did 
the soldiers have to be off the street" (R. 23). Brown informed him 
that the hour was 11:30 p.m. (R. 2.3). Accused then said in reference 
to Technician 5th Grade George w. Myers, a member of accused•s troop 
llho was seated at the table, "•This is. a man from my outfit, and I 
want to take care of him'" (R. 23). There were two wanen at the 
table. On the table there was a pint bottle of whiskey with glasses 
containing ice and "brownish drinks" (R. 25). Witness later saw ac
cused, Myers and the same two women at a table at the Emerald Club at 
9 or 91.30 P.it!e (R. 24), at which place am. time accused again called 
witness and. asked him if he "Would give him a break"• · There 1V0re glas
ses on the table at this place. Witness told accused again that all. 
soldiers had to be out of the clubs at lls30 p.m. (R. 24). Paukner 
testi.ti.ed that while at the Moonlight Inn accused offered drinks to 
witness and invited him to join his party, which included ttvers and 
a girl (R. 70, 80), and to be seated at his table. Paukner accepted, 
remaining for an hour or more. Witness testified that there were
"drinks• and a "quart bottle" on the table. During the conversation 
that ensued accused related to Paukner that he had at one time been 
a provost marshal and had been in a "scrap in New Mexico". }eyers 
was in a "very disorderly" uniform.. His shirt was unbuttoned. He 
had no tie or cap (R. 70). Migues testified that he saw accused and 
Myers come out ot tm Moonlight Irm. Myers was dressed in boots, 
breeches and shirt, but was without a necktie, a cap and a belt. 
His shirt was torn "f'ram the right elbow dawn to the cuff. From the 
right shoulder down to the cuff". Witness told Myers to get his neck
tie, cap and belt and put them on. Myers replied 1J1at they were in 
•the car" (R. 35). 

After leaving the Emerald Club accused and Atvers went to the 
Casino Cl:ub (R. 9). Brown and Migues testifie'd that at about 12 :30 
a.m., September 5, they saw accused, Myers and other soldiers in the 
gambling roan of this place at a "kind of corner of tm gambling table 
(R. ~ 26, 31, 35, 36). Both accused and Myers rolled dice (R. '37). 
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Brown twice told the soldiers present that it was time for them to 
leave (R. 10, J6). Brown and Migues forcibly evicted an R.O.T.C. 
student from the building (R. 11, 38, 55) but discovered that the 
stlldent was not subject to their jurisdiction (R. 10), released him 
and apologized for the incident (R. 11). A soldier approached Brown 
and inquired if men on furlough had to get off the streets and was 
told they did (R. 11). Accused and Myers joined a group at the bar, 
accused holding a glass partially filled with a "brownish drink" and 
ice (R. 'Zl). Accused and Myers were again told that enlisted men 
would "have to get off the street". Myers told accused "the military 
police said they would have to go", and Brown said, "'Yes, that is 
our orders. You will have to go"' (R. 11). 

Accused and Myers went outside and joined the R.O.T.C. student 
and others (R. 55). Accused asked Trask who was in charge of the 
military police, stated that Myers wa_s on furlough and asserted that 
the military police had no jurisdiction over men on furlough (R. 56). 
Brown testified that while outside the club accused asked him 19ho had 
given him his orders (R. 12, 5?). Witness replied, •Lt. Colonel Heath 
and the Eighth Corps Service Commander·" Accused then said, 

ncolonel Heath and GeneraJ. Krueger a.re both wrong 
*** they are going to get in some serious trouble, 
and Colonel Heath will lose his rank and job iH:* 
they didn't have any jurisdiction over men on fur
lough" {R. 12). 

Brown asked for and obtained accusedts name for the purpose of reporting 
the incident {R. 12, 59, 60). Accused stated it would not be necessary 
for the military police to turn in a report as he would attend to it 
himself'. Accused asked for and was given Brown•s name (j?.. 13, 42). One 
witness testified that accused appeared to be angry and cursed (R. 52, 
58). Brown told .Myers to "get going" before he took his name (R. ,42). 
Myers, l'lho appeared to be drunk (R. l?), did not comply (R. 43., 52). 
The R.O.T.c. man, some girls and some other soldiers remained nearby 
(R. ;.J.). 

At this point Brown asked Myers for his name nto book him for 
violation of the curfew11. Myers said, "You can•t get ey name". Brolm 
then told him he ttwould get his name". Myers 

ntook his left hand and opened his shirt in that man
ner (indicating) and reached in and pulled out• a pistol 
and eoeked it with his Wt hand• (R, 14), / / t 
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and declared, "There is nobody getting Irr3" name• (R. 15). Myers also 
told the group to "clear out in a hurry" before anyone was hurt (R. 74). 
He pointed the pistol., an issue .45 caliber automatic (R. 14), waist 
high in the general direction of' Brown and other military policemen 
who 'Were standing about five feet away, and moved the pistol about 
(R. 15, 33, 44, 6o). , The yard was well lighted with nvery bright" 
neon lights (R. 25., 153). 

Accused was standing at a distance estimated by Migues and Trask 
as about five feet (R. 43, 61)., by BrOl'fil as about 10 feet (R. 15)·and 
by Pa:ukner as about 15 feet from Myers (R. 73). Migues and Trask . · 
testified that accused was facing Myers (R. 44, 61)., and Brown testi 
fied that l.zy"ers was "standing in the view of everybody in the crowd" 
(R. 15). Paukner testified that accused and.Myers were standing at 
right angles to each other (R. 73). BrOllil., Migues and Trask each 
testified that accused said., "'It looks like you boys have run into 
a little trouble•• (R. 15., 45., 61). Paukner testified that accused 
said, referring to Myers, "Leave him alone or somebody 'Will get hurt," 
(R. 74). Migues told accused Myers had a "gun" and asked accused to 
secure it but accused •turned his back" (R. 45) • All persons in the 
vicinity except accused and a dE3puty sheriff backed awq (R. 15., 33, 45, 
46., 74). Migues told accused a second time that J.ty"ers had a gun. A.c
cused•s only response was, "'"Who's _got a gun'" (R. 45., 61., 66). The 
military policemen were unarmed {R. 20., 47) except for "night sticks• 
(R. 20, 47., 64., 75). Brown, Migues., Trask and Pa.ukner each testified 
that none of the military policemen drew his night stick {R. 20., 47., 
64., 65., 76). Brown testified that he began to approach 1trers with the 
intention of arresting him tor dr&lrl.ng a -weapon (R. 32). He haltad a 
few paces away, however., 'When ?ey"ers said, ••You have cane far enough'" 
(R. 44, 62, 75). Eyew.Ltnesses testified that Myers held the pistol 
exposed for £ran ~ee to five minutes (R. 16, 46)., and then put it 
back in his belt or shirt at the command or the deputy s~riff (R. 16, 
46., 62., 74). Myers did not remove his hand .fran the butt or the pistol. 
He went to accused's car., got in and said to accused, " 'Come on Mitchell 
and let•s go"' (R. 17). Accused immediately occupied the driver•s seat 
of the automobile {R. 17) and drove of'£ at high speed in the direction 
of the Dnerald Club {R. 1.8). 

In leaving the scene accused drove from one side of. the road to the 
other in nweaving" fashion (R. 18., 63., 75). Two of the military police
men testit'ied that he did not turn on his lights until he was about 50 
yards down the highw~ {R. 63., 75). He stopped at the Emerald Club 
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(R. 22, 48, 63, 75), turned around and drove back past the Casino Club, 
and on at a speed of from 60 to 65 miles per hour (R. 64, 75). 

Brown testified that he believed accused had been drinld.ng, for 

he was "unsteady on his feet" (R. 18) and 


"He would weave. His talk was kind of tongue tied 
talk. You could just tell: by his talk. It seemed 
like vmen he was talking ha would-it seemed like 
he would sometimes talk with what I "WOuld call extra 
sober and then he would be off. Kind of tongue tied11 

{R. 20). 

Migues testified that accused did not appear to "Witness to be drunk or 
to have been drinking (R. 52). Trask testified that accused staggered, 
did not walk straight and talked with a "lisp in his voice", and that 
witness believed he had been drinking (R. 65). Paukner testified that 
£ran the condition of accused witness 

"would say he had had enough to drink. I wouldn tt 
sa:y he had had to_ manytt (R. 76). 

In the course of an investigation of the events above described, 
conducted by llajor Charles R. Beam, lo6th Cavalry, accused•s squadron 
couunander, accused was asked for a statement (R. 82-86). He voluntarily 
submitted a written, signed statement that (on September 4) Myers said 
he had been injured in a motorcycle accident and asked accused to drive 
him to his home. En route to }zy'ers' home accused asked Myers to go to 
town with him to buy some parts for repair of accused's car. Myers 

. agreed but he had his field equipment and the two returned to Camp 
Livi.'16 citon in order that Myers might leave his pistol there. They 
then went to town and unsuccessful],y tried to purchase some automobile 
parts. They drove toward Marksville to test the car. At about 6:45 
or 7 p.m. they went, to the Moonlight Inn in order that Myers might 
visit relatives there. At the inn Myers danced while accused sat 
apart. They remained until about llal5 p.m. Returning to camp they 
stopped at the Casino. Accused followed Myers inside. All soldiers 
left the den ce hall at about 11 :30 p.m., following a statement by the 
military police that the "time was up11 • Accused stated, 

"I left the Casino by the front door. Sgt. Meyers 
left ahead of me and went on to my car. When I 
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came out the door three sergeants were talking to 
the MP•s about l'ihether they had to go or not, as 
they were on furlough. The three sergeants stopped 
me and asked me i£ I knew of any order as to )'jhether 
they were under the jurisdiction of the MP•s when 
they were on furlough. I told them that they were 
in that they would have to clear out of the casino 
-..nen cn:dered to by the MP•s but as to whether they 
had to go hone I could not s~. I suggested that 
tpey call the sergeant of the MP•s and ask his opin
ion. The sergeant J.1".P came up to Yvhere we were and 
asked me my name and regiment. This I gave to him. 
I. then asked him if the mim were required to go home. 
He said yes, and I said that that did not seem right. 
He then got mad and started taking names and said 
that he was going to make a report. Sgt. }.,!eyers came 
up and said that he was ready to go back to camp then. 
'l:he MP• s then asked him for his name and he did not 
answer. I was getting names of witnesses ~"*• I knew 
that there would be an investigation made. The MP•s 
then rushed Sgt. Meyers. I did not see what happened 
to Sgt. Meyers. The MP•s came back by me at a run and 
said that the man (Sgt. Meyers) had a gun. I told him 
to go and get in tl:.e car apd he did. I started to get 
into the car and Sgt. ~yers said that the MP•s said 
that they were going to get the Sheriff. I got into 

. the car and followed them into town in the· car, and 
Meyers still had not shown me a gun, and I asked him 
and he said ths.t he did not have a gun" (R. 9.3-94). 

Accused thought that the military policemen were angry and would abuse 
Myers if accused turned him over to them at this time. He drove about 
and finally left Myers at his home. Accused "did not have anything to 
drink" (R. 94; Ex. A). 

Later in the course of the same investigation after he had been 
warned that whatever h-3 said might be used against him, accused made and 
signed a sworn statement and answered questions asked by the investigating 
officer. (R. 83, 84). Accused reiterated his previous statement in sub
stance except that he stated that when the military policemen "rushed" 
Myers they did so with their "clubs in the ready position", that ac-
cus~d did not see a pistol in Myers• possession, and that, 
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"I went to the car and asl::ed Private 1Jyers if he 
had e. gun and he stated that he did not. }/yers 
sa.id to me that the 1!.P.s were go_ing to get the 
sheritf. The H.P.s pulled out in their car towards 
tawn. I followed them to the edge of town and 
turned around and came back down to the Emerald Club, 
parked my car in front of the club and waited for the 
M.P.s and the sheriff to come back. I was there 
about ten minutes. He then left and came on to Camp 
Ll.vingston. I let Private l:C{ers out at his home and 
ca11e on to the Post" (F. 89). 

Accused also stated that he had one 11drink11 9.t the Ca.sino Club, that 
he did nots~ that he was going to ttget" Lieutenant Colonel Heath's 
job, and that he thought he said to the military policemen in reference 
to Myers "to not start a bre:wl -with him to let me try and take care o£ 
hirn" (R. 91). The military police asked accused w.ho had been with him 
and accused told him falsely that a "civilian,, had been 'With him (R. 
91, 92). 

Accused testified in substantial confonnity with his statements 
prior to the trial as to the events leading up to his arrival at the 
Casino Club (H. 105-107). He also testified that accused first learned 
that Myers ha.d a pistol when they reached }flyers' home early in the 
evening {R. 114). Myers was drinking prior to arriva;L at the Casino 
Club and began to show its effects. Accused felt responsible for him 
(R. 122). At the Moonlight Inn accused forbade Myers to join him at 
the table (R. 107). After leaving the Moonlight Im they went'to the 
Emerald Club 'Where N.iyers wished to see a friend. Upon reachine the 
Casin~ Club at about 12:30 a.m. (R. 123) another stop was made (R. 1Cl7, 
12J). Myers enterec. by the back door and went through to the bar in 
front(H. 1Cl7). Accused followed Myers into the building (R. 108) and 
went to the latrine and then to the" gambling table (R. 108, 123) where 
he remai:ied for about five minutes (R. 124). A set of dice still lay 
on the table (R. 103). These dice accused picked up and rolled (R. 108). 
There was no betting or gambling at that time (R. 108). At this point 
the military police told the men to leave (R. 109). Accused testified, 
"I knew that the MP 1s should have already run the men out prior to that 
time'' (R. 125). Drinks on the house were distributed (R. 109). Ac
cused accepted and drank a "jigger" of "Whiskey (R. 109, 134) and a 
"chaser" of 7-Up (R. 109), the only drink consumed by him that evening 
(R. l.34). Myers was in the barroom conversing with sane military police 
who were trying to get him to leave (R. 109). Accused approached the 
group and told Uyers to go and he would follow (R. 109). Myers left by 
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the front door and got in the automobile. Acc'.l.sed went outside and 
observed a dispute going on between two military policemen end an 
R.O.T.C. student. Accused was asked if men on furlough Vfere required 
to leave at 11:30 p.m. On accused's suggestion, the sergeant in charge 
of the military police detail was called and asked the same question. 
The sergeant stated that he had orders from Colonel Heath to enforce 
the curfew order against men on furlough. (R. 109) Accused then said, 

11 'I believe there is a mistake there because I 
have.never been run off on a furlough on no 
occasion*"~"*• There is a lot of younc poli 
ticians in the army and the Colonel might not 
get by w:i.th running men homer 11 (R. 109, 110). 

Accused did not say that he was goin6 nto get" Colonel Heath•s job 
or that the Eighth Service Cornmander was in error (R. 113). '.Ihe mili
tary police became angry and Brovm took a~cused•s name stating that he 
was going to report the matter. Myers came from the car to the group 
where accused was sta.,ding. (R. 110) Accused then took names of soldiers 
and civilians present, anticipating an i1'lvestigation (R. 110, 127). 
Vihile accused was taking names, the military police s~d, "'That man 
has a gun"' (R. 110). Accused asked who had the gun. At about this 
time four military police lay down in the truck and the fifth entered 
the building (R. 111). Myers was standing alone (R. 138). Accused ob
served ?zyers going to the car but saw no gun in his hands (r:. 111, 128). 
Accused went to the car and askert the sheriff what had happened. The 
sheriff replied, '"That man vd. th you pulled a gun out"'. Accused testi 
fied that "at that time I !mew it was a tc.~!1 spot for Myers". Accused 
asked Myers if he had a gun and l.ly-ers said, "'Yes, I have a gu1'l"'. (R. 111) 
Accused asked him to turn it over to him {R. 129, 132, 139), but Myers 
refused (R. 132) and cursed the military police (R. 111) for v,'hom he 
seemed to have a hatred (R. 129). Accused testified, 

"The 1.IP's have a standing by-word, they sa;r 'There 
is another man that hates the 1,~P 1s'. These men 
walk around -,d.th chips on their shoulders in that 
area. They are quite cocky. They have run over 
some officers 9own there too" (R. 129). 

The military police ha.cl their clubs drawn but accused did not see them 
rush Myers (R. 130). Iey-ers said, "•Hurry a.."ld get me away from here. 
They have gone after the s~riff111 (R. 111). Myers was 11scared" and 
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was "crying practicaJ.ly11 (R. 140). Accused turned his car around vdth 
his parking lights on and turned on his driving lights 'V'lhen he reached 
the hi~liv1ey. He stopped at the· :Emerald Club where he vainly tried to 
separate :Myers from his weapon. }qers lowered the car 'Window and said, 
11 •I. 'Will shoot the first man that tries to arrest me 111 and pulled out 
of his pocket some ball ammunition. (R. 111) Accused decided to de
liver Myers to his home and keep W_m away from the military police, 
and did so (R. 111, 112). Accused drove fast, fearing that there 
would be shooting if the military police overtook his car while }zyers 
'\'las in it (P... 112). He also testified that when he drove Myers from 
the Casino Club he knevr that the military police had said they were 
seeking the sheriff. Accused intended to take Myers• gun awa:;r and 
turn him over to the military police. (R. 139) Accused knew that a 
man carrying a weapon contrary to regulations was subject to arrest 
and when he drove Myers awa;,· .frc:m the Casino Club he knew that Myers 
was carrying a weapon and had ammunition (R. 143}. Accused did not 
recall cursing when conversing 'With Sergeant Brown and the other mili
tary police (P.. 113}. Accused did not refuse to le ave the Casino Club 
when requested to do so. Accused had b;:ien in the Arrey' since June 18, 
1927, had served on military police details and had respect for the 
military police in the disch'.l.!"g°- ~t their duties (R. 114). 

Colbert Ma:<Jea.ux, a deputy sheriff, testified for the defense that 
he saw NiY9rs "pull out a gun on the MP's II but that when he did so the 
military polic3 rPn inside the building (R. 149}. Accused was standing 
talking to other persons at a spot about 30 or 40 feet cliste.nt fran 
!Syers (R. 151). Yfuile the military police vre:r.e about some had their 
"clubs" in their hands (R. 154). Witness induced Myers to put his 
pistol awa:s (R. 150}. 

4. There· is evidence in the testimony of the several military 
policemen that at the place and at about the time alleged in Specifi
cation 2, Charge I, and in the Specification, Charge II, accused, while 
in uniform, after consorting for several hours with the enlisted man 
J.:yers., publicly engaged in a wordy and unseemly dispute with the mili
tary policemen concerning their jurisdiction over }dyers in the enforce
ment of' curfew regulations. In the course of the dispute accused made 
disdainful remarks concerning officers responsible for the regulations. 
On account of the late hour ~ers had been ordered by the military police 
to leave the Casino Club. Iqers was at the time impropeioly clothed in 
disheveled and incomplete unifonn. The military police attempted to 
obtain fran Myers his name in order that they might report his failure 
to leave the Casino Club wnfm instructed to do so. Myers, in the presence 
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o! accused, drew and presented a pistol, declaring that he would not 
!urnish his name. He told Sergeant Brown to stop when Brown approached 
to arrest him. The military police asked accused to control 1t{ers tut 
he made no effort to do so and told them to leave Myers alone ttor some
body will get hurt". He then entered a car 'With Myers and drove awey, 
eluding the military police and preventing the arrest o! V~rs at that 
time. 

Accused denied that he made the improper remarks attributed to 
him, denied that he saw Myers present the pistol, and contended that 
he only sought to protect l,jyers from possible abusive treatment by the 
military police. On all the evidence the court was !ully justified in 
concluding t~at the version of the events as relate~ by the members o! 
the military police was substantially correct and that, as !ound by 
the court, accused, knowing ley"ers had dra'Wtl the pistol and pointed it 
at the military police -while they were in the proper perfozmance o! 
their duties, and.knowing that Myers was subject to arrest, encouraged 
and assiste~ Myers in evading arrest. 

The proo! that accused was disorderly (Specification 2, Charge I) 
lies molly in the proo! relati.'1g to eccused' s interference with the 
military police and his encouragement and assistance to Myers in :Myers• 
evasion of arrest (Charge II m1d its Specification). The duplication 
o! charges arising out o! the transaction does not a.f!ect the legal 
propriety o! the sentence. The .findings of guilty of the Specifi 
cations need not be disturbed. 

The question arises as to whether the disorderly conduct as gen
erally alleged by Specification 2, Charge I, and as proved in its 
spec11'ic particulars was o! such an aggravated nature as to amount to 
conduct unbecaning an of!icer and a gentleman within the meaning o! 
Article o.f War 95. In Winthrop's W.lita.ry taw end 1-Tecedents it is 
21tated that the word "unbecomingtt as used in Article o.f War 95 

"*** is understood to mean not merely inappropriate 
or unsuitable, as being opposed to good taste or 
propriety *!Hi- but morally· unbefitting and unworthyn 
(Reprint1 P• 711). 

It is !urther stated that the conduct contemplated by the Article 

lli.'-IH} must offend so seriously against law. justice. 
morality or decorum as to expose to disgrace, socially 
or as a man, the offender, and at the same time must 
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be of such a nature or committed under such cir 
cumstances as to bring dishonor or disrepute upon 
the military profession which he represents11 (Reprint, 
pp. 711, 712). 

The J..~anual for Courts-Martial contains the following: 

"Not every one is or can be expected to meet ideal 
standards or to possess the attribu.tes in the exact 
degree demanded by the standards of his Offl1 time,; 
but there is a limit of tolerance below 'Which the 
indiVidual standards in these respects of an officer 
or cadet can not tall 'Without his being morally un
fit to be an officer or cadet or to be considered a 
gentleman. ihis article contemplates such conduct 
by an officer or cadet 'Which, ta.king all the cir 
cumstances into consideration; satisfactorily s~ows. 
such moral unfitness". 

Among the instances of violations of the Article listed by the Manual 
is the use of insulting or de.fa.ma.tory language addressed to militBr7 
persons and concerning another officer. (Par. 151, M.C.M) 

The utterances and acts of accused at the Casino Club llhich mq 
properly be classified as disorderly conduct were cert~ prejudicial 
to military discipline and to this extent tended to compranise accused ts 
position as an officer of the Arrey. They were not, however, of a u.ture 
to bring disgrace or dishonor upon accused in his personal capacity. He 
entered into a dispute and uttered some disdainful remarks but his dis
putations and utterances were in essence breaches of military discipline 
and little more. Ue aided ).~rs to evade arrest but in doing so did not 
~r,gage in any Violent or riotous act. The gravSllen of his disorder in 
this connection lq in hi.s inaction, his failure to perform his mili 
tary duty in the premises, and in his use of a taunting remark to the 
milltary police. His inaction and taunting remark were prejudicial 
to good order and military discipline but were not of a nature which 
marked him as morally unfit to be considered a gentleman. All circum
stances considered, the disorderly conduct alleged and proved was not 
of such aggravated character as to amount to comuct unbecaning an of
ficer and gentleman within the purview of Article of War 95. Viola+ . .c 
of Article of Viar 96 was established. 
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5. In its finding of guilty under the Specification, Charge II, the 
court excepted certain words descriptive of the circumstances under 
which accused assisted :!f~ers in effecting his escape and evading ar
rest, and substituted other words~ The excepted words alleged in 
substance that accused had seen Myers draw his pistol and point it at 
Sergeant Bro'tffi while the latter was attempting to arrest L:Jyers. The 
substituted words of :which accused was found guilty allege in substance 
that before assisting 1,tyers in evading arrest accused had known that 
Myers had drawn his pistol and had pointed it at the military police
men (names omitted) vmile they were in the proper perfonnance of their 
duties and had known that Myers• acts had made him subject to arrest 
by the military policemen. Inasmuch as the essence of the offense 
charged was accused•s assistance to Jizy"ers in his evasion of arrest and 
inasmuch as the exceptions am. substitutions di"d not change the nature 
or identity of that offense the finding was not legally improper (par. 
78£, M.C .M.). 

6. The record shows that the court adjourned on November 16, 1942, 
a.'1.d reconvened on November 17, 1942 (R. 104). It does not contain, at 
the end of the proceedings of November 16, the customary signature of 
the trial. judge advocate as required by paragraph 41!! and Appendix 6 
of the Manual for Courts-1lartiaJ.. Inasmuch as the entire record is 
properly authenticated at the end, the emission is harmless. 

7. War Department records :=;how that accused is 33 years of age. 
He attended high school for one year. He served as an enlisted man, 
with minor interruptions, from June 18, 1927, to September 27, 1941, when, 
upon completion of a course of instruction at an officers• candidate 
school, he was commissioned a second lieutenant, Axroy of the United 
States. He entered upon active duty as an officer on September Z7, 
1941. He was promoted to first lieutenant on July 30, 1942. Ile was 
tried by general court-martial on December 22, 1941, and upon con
viction as noted above, was sentenced to be restricted for three 
months, to forfeit $25 per month for six months and to be reprimanded. 
In 1928 he was convicted in a civil court of the larceny of an auto
mobile and was sentenced to confinement for six ~onths. 

8. '!he court was legally constituted. No errors injuriously af
fecting the substantial. rights of accused 'l'!ere committed during the 
trial. In the opinion of the Board of Review the record of trial is 
legaJ.ly sufficient to support only so much of the findings of guilty 
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o:r Charge I and Specification 2 thereunder as involves findings of 
guilty of this Specification in violation of Article of War 96, legal
ly sufficient to support the findings o:r guilty under Charge n and 
its Specification and legally sufficient to support the sentence and 
to warrant confirmation thereof. Dismissal is authorized upon con
viction o:f violation of Article of War 96. 

~



(lYl) 

1st Ind. 

War Department, J.A.G.O., J~W 2 3 194~ - To the SecretarJ of War. 

' . 1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of R3view in the case of 
First Lieutenant William J. fuitchell (0-450170), lo6th Cavalry (Mecz). 

2. I concur in the opinion of the Board o~ Review that tiw recm.-d 
of trial is legally sufficient to support only so much of the findings 
of guilty of Charge I and.Specification 2 thereunder as involves find
ings of guilty of this Specification in violation of Article of War 96, 
legally sufficient to support the findings of guilty under Charge II and 
its Specification and legally sufficient to support the sentence and to 
warrant confirmation thereof. \'Ju.le in uniform in the company of an en• 
listed man of his troop, at a night club frequented by enlisted men and 
civilians, accused assisted his enlisted companion to evade arrest by 
military police after the enlisted men had dra-wn a pistol and had threat
ened the military police. Accused was further disorderly in that he pub
licly entered into a wordy and unseemly dispute with the military police 
and made disdainful remarks concerning officers responsible for certain 
curfew regulations which the military police were enforcine. He was sen
tenced to be dismissed the service. He was previous}J· convicted of being 
disorderly in uniform and of appearing publicly fo an enlisted man's uni
form, and was sentenced to re~triction, forfeiturAs and reprimand. I be
lieve accused's usefulness as an officer is at an end. I recommend that 
only so much of the findings of guilty of Charge I and Specification 2 
thereunder be approved as involves findings of guilty of this Specifi
cation in violation of Article of War 96, and that the sentence be con
firmed and carried into exec~tion. 

3. Consideration has been given to a letter from the commanding 
officer, 106th Cavalry (Mecz), forwarded to this office on January 13, 
1943, by the reviewing authority, the Commanding General, TV Corps, in 
which it is stated that subsequent to trial and since December 3, 1942, 
accused has been guilty of breaches of discipline on five occasions, his 
derelictions including drunkenness, undue familiarity ,;d.th enlisted men, 
false official statements, disorderly conduct and failure to obey a lavr
ful order. The writer of the letter states: 

"This officer was an enlisted man in ~ organi
zation in 1929. At that time he was·addicte~ to the 
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excessive ~se of liqucr. He habitually associates 
with enlisted men of doubtful character and women of 
easy virtue. He is in no sense of the word qualified 
to 	wear the uniform of an officer of the Armed Serv
ices". 

4. Inclosed are a draft of a letter for your signature, transmit
ting t~e record to the President for his action, and a form of Executive 

· 	 action designe<l to car:::-y into effect the recommendation hereina.bove made, 
should such action meet with approval. 

~(2_;~ 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 

3 	Incls. 

Incl.1-Record cf trial. 

Iacl.2-Draft of let. for 


sig. Sec. of Viar. 

Incl.3-Form of action. 


(Only so much of the findings of guilty of Charge I and Specification 
2 thereunder approved as involves findings of guilty of this 
Specification in violation of Article of War 96. Sentence approved. 
G.C.M.O. 38, 16 Mar 1943) 
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In the Offico of The Judse Advocate General 
·washington, n.c. ·· 

SPJGH MAR 261943 

Ci-1 228.394 


UNITED S'.J:A'fES 	 ) 104TH rnFAlJ'l'F.Y DIVISION 

) 


v. 	 ) Trial by G.C.:·!., convened at 
) Camp Adair,. Oregon, November 


Second Lieutenant GEORGB R. ) 5, 1942. Dismissal and con

,TAR3ECK ( 0-12b'9092), 415th ) finement for six (6) months. 

Infan t:ry. ) Disciplinary Barracks. 


OPilHON of the BOA..1ID OF IL'VIE\i' 
HIIL, LYON and SARGEiIT, Judc;e Advocates 

l. The Boa.rd of P.eview has examined the record of trial in the 

case of the officer named above and submits this, its opinion, to The 

Judge Advocate Ganeral. · 


2. The accused was tried upon the following ChargGs and Specific.::.
. tions: 

CHARGE I: Violp.tion of the 61st Article of "i';ar. 

Specification: In that Second Li~utenant George R. Jarbeck, 
Four Hundred and Fifteenth Infa.ntrJ, did, without. proper 

-leave, absent'himself from his place of duty at Camp 
Adair, Oregon;. from about 7 :30 Al~ Septe::nLer 21, 1942, 
until he was apprehended at Albany, Oregon, on or a0out 
61.30 P:,r September 22, 1942. 

'CHAP.GE II: Violation of the ·69th 	Article of War. 

Specification 1: In that SeconJ Lieutenant George R. Jarb3ck, 
Four Hundred and Fifteenth Infantry, having be..;ln duly 
placed in arrest in quarters on or ahout 7 :00 P:! September 
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" 
22, 1942, did, at Camp Adair, Oregon, on or about' 
7 115 P".J September 23, 1942, break his said arrest 
before he was set at liberty by proper authority• 

. Specification 2, In that Second Lieutenant George R. Jarbeck, '·: 
Four Hundred and Fifteenth Infantry, having been duly 
placed in arrest at Oregon City, Oregon, on or about 
September 25, 1942, did, at Albany, Oregon, on or about 
September 26,. 1942, break his arrest before. he was set 
at liberty bJ proper authority. . · · ' . 

(Signature ·of Accuse1·) w. w. Barnes, · · 
Cap\ain, 415th Infantry•. 

AFl!'IDAVIT 

Before me, the undersigned, authorized by law to 
administer oaths in cas.e"' of this character., personally.· 
appeared the above-named accuser this 29t.~ day of Sep
tember, 1942, and made oath that he is a person su.pject 

·to military law·and that he personally signedthe fore
going charges and specifications, and further-that he has 
personal knowledge of the matters set forth 1n the speci!i~ 
cations and charges; and that the same are true 1n fact, 
to the best of his knowledge and-belief. · · 

Allen M. Button., 
Lieut. Colonel, A.G~D. 

1st Ind. 

Headquarters l04th.Ini'antry Division, Camp Adair, Oregon 
· October 8., 1942. · 

Referred for trial to Captain Leo A. Hoegh, 414th 
Infantry, Trio.l J'udge Advocate of the general court-martial 
appointed by paragraph l, Special orders No. 18, Headq'larters 
104th Infantry Division, ?·October, 1942. 

By command of l{ajor General Cook. 

Allen hl. Button, Adjutant Gen. 
Lt. Col., A.G.D. 
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ADDITIONAL CHA.RGEa Violation of. the 95th Article of War. 

Speci.i'ication 1: (Finding of ~ot guilty.) 

Specif~cation 2: !n that Second Lieutenant George R. · Jarbeck, 
· Four Hundred and Fifteenth In.rantry., did., at Albany., 
Oregon., on or about September 17, 1942., with intent ·to 
defraud., wrong!~ and unlawfully make and utter to the 
Greyh_ound Tavern., Albany., Oregon,; a certain check, in 
words and figures as follows., ·to wits 

Punxsutawney., Pa. Sept. 17., 1942 No. 14 

PAY TO THE 
. OlID.ti:R OF 

PUNXSUT..L''V}i'1IT NATIONAL BANK 

Cash $25.00 

Twc!nty-five and no/100 - - - - Dollars 

. G.:orge R. Jarbeck, 2d Lt. 

Serv- Co•. 415th Inf 

and by means the~eof., did,· fraudulently obtain from the 
Greyhound Tavern., ilbacy., Oregon, $25.00, he the said 
Second Lieutenant George R; Jarbeck, Four Hundred and 
Fifteen Infantry., ·then ·uell knowing_ that he did not have 
and no\ intending that he should have sufficient.funds 
in the PUnxsutavmey National Bank, Punxsutawney., Penn
sylvania., for the payment of s~d check. 

Specification 31 In that.Second Lieutenant George· R. Jarbeck, 
Four Hundred and Fifteenth Infantry, did., at Albany., 
Oregon.,·on·o~ about September 17., 1942, wit.~ intent to 
defraud., 1'TO~cifully and unlawfully make and: ut.ter to the 
Greyhound Tavern, Albany., Oregon, a certain check, in 
words and figures as follows, to wits 

(FRONT) . Punxsutawney., Pa. Sept. 17., 1942 No. 15 

PUNXSUTAi"lNZY NATIONAL· BANX 

-3
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PAY. 1'0 THE 
· ORDER OF. Cash $25.00 . 

Twenty-Fiva ... -. - - - - - --·- - Dollars 

George R. Jarbeck 
2d Lt. Serv •. co. 415th Inf 

. :: - {REVEF.SE) 

George R. Jarbeck 
Greyhound Tavern 
J. H. Christie .--------------------------· 

and by means thereof, did, fraudulently obtain from the 
Greyhound Tavern., Albany, Oregon, $25.00., he the said 
Second Lieutenant George R. Jarbeck,. Four Hundred and 
Fifteenth Infantry., then well knowinb that he did not .have 
and not intending that he should have sufficient .funds~
the Punxsutawney National. Bank, 'Punxsuta,mey, Pennsylvania, 
for the payment of said check. 

(Signature of accuser). w. W. Barnes., 
Captain., 415th Infantry 

AFFIDAVIT 

Before me,' the undersigned, authori~ed by law to 
administer oaths in cases of this character, personally 
appeared the above-named accu.ser this 6th d~ of October., 
1942, and made oath that he is a person subject to mili
tary law·and that he personally signed the foregoing 
charges and speci.t'ications, and .furthar that he has per
sonal knowledge of the ma~ters set forth in the Specifi
cations and Charges; and that the same are true in fact., 
to the best of his knowledge and belief. · 

Roosevelt R. Pease, 
Captain., A.G.D•., Summary Court. 

-4
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· .. 1st Ind•. 

Headquarters 104th Infantry Division, Camp Adair, Oregon, 
October 17, 1942. · 

·Referred for trial to.,Captain Leo A. Hoegh, 414th 
Infantry., Trial Judge Advocate of the general court
martial appointed by para.graph 1., Special Orders No. 18., 
Headqu~ters 104th Infantry Division, October 7, 1942. 

By command of Major Genera.r Cook: 

Allen H~ f3utton, 
Lt. Col • ., A.G.D. 
Adjutant General. · 

SEOOND ADDITIONAL CHAP.GE: Violation of the 95th Article of War. 

Specification: In that Second Lieutenant George R. Jarbeck., 
Four Hundred and Fifteenth Infantry, did, at Albany, 
Oregon, on or about September 19, 1942, with intent to~ 
defraud., wrong.fully and unlawi'ully make and utter•to.the 
Greyhound Tavern, ilbany, Oregon., a certain check, in 
words and figures as .follows, to wit a. . 

~sutawney., Pa. 9/19, 1942, No_ 

. PUNXSUT.A."iilIEY NATI01IAL BANK 

PAY TO THE 

.ORDER !JF Cash 


Twenty-Five and no/100 

·George R. Jarbeck, 2d Lt. 
Serv. Co. 415th Int. 

And by means thereof, did,· fraudulently obtain !rem the 
Greyhound Tavarn, Albany, Oregon., $25.00., he the said 
Second Lieutenant George R. Jarbeck, Four Hundred'and 
Filteenth Infantry., then we_ll knorlne:.that he did not 
have and not intending that he should have· sufficient 
funds in the Punxsutawney National Bank, Punxsutawney, 
Pennsylvahia, for the payment of said check. 
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(Signature'of accuser) w. w. Barnes., 
Captain., 415th Infantry 

AFFIDAVIT.. 

Before me., the undersigned., auth~rized by law to 
administer oaths in cases of this _character, personally 0 

appeared the above-named accuser,this 8th day of Oc=~~~r., , 
1942, and made oath th.3it he is a: person subject to ·tary 
law and that·he personally signed the foregoing charges and 
specifications, and further that he has personal lmowledge 
of the matters set forth in the Specification and Charge; 
and that the same are true in fact, to the b~st of his 
lmowledgo and belie£. 

, A;l.len M. Button, 
Lieut. Colonel, A.G.D. 

Adjutant General 

1st Ind. 

Headquarters 104th Infantry Division, Camp Ad.air., Oregon, 
October 17, 1942. · 

RefeITed for trial to Captain Leo A. Hoegh, 414th 
Infantry., 'l'rial Judge Advocate., of t!le general court-martial 
appointed by paragraph l., · Special Orders No. 18, Headquarters· 
104th Infantry Division, October 7., 1942. 

By command of Major General Cooks 

Allen H. Button., 
Lt. Col • ., A.G.D. 
Adjutant General.. 

THIRD ADDITIONAL CHARGE: Violation of~ the 95th Article of War. 

Specification l: In that Seeond Lieutenant George n. Jarbeck, 
Four Hundred a.'1d' Fifteenth Infantry., d;i.d, .at Cor-:-allis., · 
Oregon, on or about September 22., 1942., with, intent .to 
defraud, wrongi'ully and unlawfully make and utter to the 
Benton County State Bank, Corvallis., Oregon., a certain 
check, 1n·words and figures as follows, to wit: 

- 6 
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Punxsutawney, Pa. Sept. 22, 1942 No. 18 

PUNXSUTAWNEY NATrm;AI, BANK 

Fil TO THE 
ORDER OF Cash $50.00 

Fifty an~ no/100 -.- - - - - - - - Dollars 

George. R. Ja.rbeck 
Lt. Serv.- Co. 415th In!. 

and by means thereof, did, fraudulently obtain from the 
Benton County State Bank, Corvallis, Oregon, $50.00, he 
the said Second Lieutenant George R. Jarbeck, Four Hundred 
and Fifteenth Infantry, then well knowing that he did not 
have and not intending that he should have sufficient funds 
in the Punxsutawney tational Bank, Punxsutawney, Pennsylvania, 
for the payment of said check. 

Specification 21 In that Second Lieutena.11t George R. Jarbeck, 
· Four Hundred and Fifteenth Intantry, did., ·at Corvallis;· 

Oregon., on or about September 24, 1942, with intent to 
· defraud, wrongfully and unlawfully make and utter to the 

Banton County State Bank, Corvallis., Oregon, a certain 
check, in words and figures as follows, to wits 

Punxsutawney, Pa. Sept. 24, 1942 No. 20 

PUllXSUTAW1'J°EY NATIONAL B.A.NK 

PAY. TO THE 
ORDER OF Cash - $55.00 

-
F.ifty-Five a.~d no/100 Dollcil's 

George R. Jarbeck, 2d Lt. 
Serv. Co. 415th Inf. 

And by" means thereof, did, fraudulently obtain from the 
Benton County State Bank, Corvalliz, Oregon, $55.00., he 
the said Second Lieutenant George R. Ja:rbeck,· Four 
Hundred and FifteeJ:rth Infantry, then well knowing ·that .. . 

-?-
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'he did not have and not intending that. he should 
have sufficient funds in t:.e Punxsutawney National 
Bank., Punxsutawney., Pennsylvania., for the payment 
or said check. · · 

. Specification 31 In that Second Lieutenant·George R~ Jarbeok., 
, Four Hundred and Fifteenth Infantry., did., at Salem, ore..: 

gon, on or about September 25, 1942,·'With intent to d&- ·, 
fraud., wrong!'ully and unlawfully make and.. utter .to tb" 
First National Bank of Portland, Salem, Oregon., . a certain 
check., :bl words and figures as follows, to ld.ta. · 

Punxsutawney:, Pa •. Sept: 25, 1942 No; 2l 

PUNXSUTAWNEY NATIONAL BANK 

PAI TO THE 
ORDER OF • Cash · · 

Eighty-Fiw and_no/100 Dollars 

George R. Ja.rbeck., 2d ~t.· 
Serv. Co 415th Int. 

: (REVERSE SIDE) z 
a 

z George R. Jarbeok . 1· 

z Serv. Go. 415th In:f'. I 
. t : 

.And by means· thereof, did, fraudulently obtain from the 
First National Bank of Portland., Sal.em:, Oregon, $8.5. oo., · . 
he the said Second Lieutenant George R. Jarbeok,Four. · 
Hundred and· Filteerith ·Inf'antry, then well knowing that he · 
did not have ·and not intend:mg that he should hav~ ,utti- . 
cient funds in the Punxsutawney National: Bank, Punxsutawney,' 
Pennsylvania., tor the pa~'liient of said check. . . . . ' · 

. ·'(~ignature or accuser) W. W.: Ba.mes, 
Captain., 415th .Infantry , 

··- 8  .1'3'l 
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AI'li'IDAVIT 

Eefore me, the undersigned, authorizeQ by law 
to administer oaths in cases of this character, per
sonally appeared the above-named accuser this 14th 
drr.f of October, 1942, and madci oath that he is a person 
subject to r.1ilitary law and that .he personally signed the 
foregoing charges and specifications, and further that he 
has investigated the matters set forth in the specifications 

· of the char~c, and that the sa..'!le are true in fact, to the 
·best of hi~ lmowle,'.ge and beliE.f. 

F.oosevelt H. Pease, 
Captain, A.G.D., 

~.J:runary Court 

1st Ind. 

Headquarter:::.104th Infantry Division, Camp Adair, Oregon, 
October 17, 1942. 

Referred for trial to Ca:i;::ta.in leo K. Hoegh, 414th 
Ir.fantrJ., Trial Judge Advocate oi' the general court
~:w.rtial. a_rpoir.ted by paragraph I, .Sp.Jcial. Orders No. 18, 
Haaclq_'.larters 104th Infantry Division, October 7, 1942. 

By cor.n~:i of 1.;ajor General Cook: 

Allen M. Button, 
Lt. Colonel, A.G.D. 

Adjutant General. 

FCU~d'H JC:0ITIQ;U.L CFJJ"iJ:C:: Viclatic:i. of the 95th Articl3 of \7ar. 

Specification: In t~1at Second Lieutenant George R. Jarbeck, 
Four Hundred a..'1c1.. Fifteenth Infantry, dicl, at Eugene,' Ore... 
gon,- on or about S.:;ptc!i.ot;;)r 26, 1942, with intent to defraud, 
·.,ron6fully and unlawfully make and utter to The First 
National Ban~ of_Eu.€,t:ne, EugdHt::, Oregon, a Ct;;)l't~in check, 
in word::, ~nd figw.--co ao follows, to ~v-lt: 

http:Ca:i;::ta.in
http:lmowle,'.ge
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Punxsuta~ney, Pa. Sept. 25,· 1942 No. 22 

Pl,'N'..Wu'I'AVlllfa' Ni.TIONAL .BANK 

PAY 'i'O THE 
OP.DBI~· OF Cash 

Ninety-Fi~e - - - - - - - -·- - -- Doll4U's 

George.R. Jarbeck, 2d Lt. 
Serv. Co., 415th Inf'. 

and by means thereof, did, fraudulently obta,in trom The 
First National. Bank of Eugene,· Eugene, Oregon, $95.00, 
he the said Second Lieutenant George R~ Ja.rbeck, Four 
Hundred and Fifteenth In!antr;y, then well knowing that 
he did hot have and not intending that he should have 
sufficient funds in the· Punxsutawney National Bank,· 
Punxsutawney, Pennsylvania, for the·payment of said check. . . 

Signature of accuser) W. w. Barnes,· 
Ca.pt9.ir • ., 415th 

Infantry. 

1.FFIDAVIT 

Before me., the undersigned, authorized by law to 
administer oaths in cases of this character, personally 
appeared the above-na.~ed accuser this 16th day of October., 
1942, and made oath that he is a person subject to Jllilltary 
laY, a."ld that he personally signed the foregoing charges and 
specifications, and further ~at he has investigated the 
matters set forth in the specif1cation of the Charge, and 
that the same are true in fact, to the best of his lmow
ledge and belief. · · 

Roosevelt R. Pease, 
Captain; A.G.D•., 
Summary Court 

1st Ind, 
I 

Head.quarters 104th In:f'a.ntey Division., Camp Adair., Oregon,· 
October 20, 1942. 

·- 10 ;_ 
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n.~ferred for trial to Captain Leo A. Hoegh., 414th 
Infantry., Trial Judge Advocate of· the general court 1 

martial appointed by paragraph 1., Special Orders No. 
18, aeadquarters 104th Inl'.::.ntry Division,.? October., 
1942. 

By command of I,;ajor General Cook: 

Allen }J!. Button, 
Lt. Col., A.p.n., 
Adjutant General. 

FIFTH AD::JL.IONAL CHARGE: Violation .of the 95th Article of War. 

Specificati(?n: In that Second Lieutenant George R •. Jarbeck, 
Four nundred and. Fifteenth Infantry, did, at Corvallis, 
Oi·cgoh, on or about S0;,temoc1r 24, 1942., with intent to 
defraud, wrongfully and unlawfully make ~d utter to the 
United States National Bank, of Portland.,' Oregon., Corvallis 
Branch, Corvallis, Oregon, a certain check, in words and 
figures as follows., to wit·: 

Punxsutawney., Pa. Sept. 24., 1S42 No. 18 

PUNXSUrAW1IBY NATIONAL. BJ.NK 

PAY TO THE 
ORDER OF Cash $50.00 

•Fifty and no/100 Dollars 

George R. Jarbeck, 2d Lt. 
Serv. Co., 415th Inf. 

and by means thereof, did, fraudul~ntly obtain from the 
u,1ited States National Bank of Portland, Oregon, Corvallis 
Branch, Corvallis, Oregon, $50.00, he the said Second 
Lieutenant George R. Jarbeck, Fcur Hundred and Fifteenth 
Infantry, then well knowing that- he did not have and not 
intending that; he should have sufficient funds in the 
Punxsutavmey National Bank, Punxsutawney,_ Pennsylvania, for 

J 37 - 11 
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_the payment of said check • 
. . 

(Signature ct accuser) W. W. Barnes, 
Captain, 415th Inf'antry. 

AFFIDAVIT 

Before me, the undersignad, ~uthorized by law '• 

to administer oaths 1n cases of :this character, personally 
app·eared the above-named accuser this 22nd day -of October., 
·1942., and ma.de oath that he is a person subject to militar-J . 
law .and that he personally signed the fore going -charges 
and specifications, and further that he has investigated 
the matters se.t !'orth in the Specification of ther Charge, 
and that the same are true in fact, to the best of his · 
knowledge and belief•. 

Roosevelt·R. Pease, 
Captain, .A..G_.D., 

. : Summary Court • 
I 

1st Ind. 
, I 

Headquarters i04th Infantry Division., Camp Adair, Oregon, 
October Z7, 1942. 

\ 

. Referred for trial to Captain Leo A.. Hoegh, 414th 
Infantry, Trial Judge Advocate of the general court
martial appoin~ed by paragraph 1, Special Orders . No. 18, 
Headqua,rters 104th Infa.ntry,Division, 7 October, 1942. 

. \ 

By command of Major General Cooka 

Allen IA, Button,. 
Lt·. Col., A.G.D.. 
Adjutant General. 

He pleaded not guilty to all Charges and.Speci!'ications. He was !'ound 
guilty of all Speqi.f'ications and Cha:rges·except Specification 11 Additional 
Charge. He was sentenced to be dismissed the service, and to be.confined 

· at hard labor ror six months.- . The reviewing authority approved the sen~· 
tence,·designated the United States Disciplinary Barracks,' Fort Leavenworth, 
Jansas, as the place of confinement, and !or?farded the record of trial for 

'action"·under. the 48th Article of War.• ·· '. : · . 

- 12 .
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3. The evidence for the prosecution upon the Specifications of 
which the accused was found guilty, i.s substantially as follows: 

a. Charge I. The a0cused absented himself without leave 
from Camp-Adair, Oregon, at 7130 a.m., September 21, 1942, and re
mained absent until he was "picked up11 by Captain Raymond M. Griswell, 
Provost Marshal, 104th Infantry Division, at about 6:30 p.m•• September 
22, 1942, and taken to Headquarters, 415th Infantry (R. 14, 24-26, 32; 
Ex. 1-A). 

b. Charge II. The accused was placed in arrest in quarters 
at about 7 p.m., September 22, 1942, by his regimental commander, 
Colonel John H. Cochran, and the meaning of arrest in quarters was 
fully explained to him. He was specifically informed that he was 
restricted to his room except for necessary business, visiting the 
latrine in the same building, and the mess hall for meals. At about 
'l p.m., Wednesday, September 23, 1942, Colonel Cochran found him 
slightly off the bounds of his restriction, and again explained the 
meanin;; of his arrest in quarters. The accused returned to his room. 
Shortly thereafter, he left his room and could not be found in his 
quarters or in the latrine. He did not return to his room that night. 
He had not been released from arrest. Upon being informed that the 
accused was being held in Oregon City, Colonel Harold c. Mandell, 
Chief of Staff, 104th Division, in the name of the commanding general, 
directed Captain Criswell to return accused to the camp and deliver 
him to Colonel Cochran of the 415th Infantry. Captain Criswell then 
directed his assistant, Second Lieutenant George West, and Staff 
Sergeant J. L. Weist, llilitary Police Platoon, 104th Division, in
divi dually, to get handcuffs, go to Oregon City, "to arrest, appre
hend, or get him £ccuse:!J back anyway they could" (R. 15-16, 19-20, 
22-23, 34-37, 60). 

Ll.eutenant West and Staff Sergeant Wei·st found accused in 
police headquarters, Oregon City, about 11130 p.m., September 25, 
1942. Upon direct examination Ll.eutenant West testified that "I told 
Lieutenant Jarbeck that I was sorry but I had to pick him up and take 
him back". Upon later cross-exMJ.nation he testified "I think my 
words were 'I am sorry to have to bring you back. You are under 
arrest'"• Later he stated that he was sure that he said "You are 
under arrest". Y1hen recalled he reiterated that he told accused that 
the accused was under arrest. Sergeant Weist testified first that he 
heard Lieutenant West state to accused that he was under arrest, but 
finally that he "could not swear" that Ll.eutenant West made that 

- 13 
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statement. Sergeant Weist testified that he told accused "You are 
under arrest. · I was ordered by General Cook to bring you back". 
The night was cold and they stopped in the Imperial Cafe in Albaiv 
to get some coffee. The accused then asked permission to go to the 
latrine. Lieutenant riest accompanied the accused to the latrine. 
The accused came out ot the latrine first, and escaped in the dark
ness and.tog wi-thout being released from arrest (R. 39-44, 46-51, 55). 

Lieutenant Homer H. Qalcsford, .Assistant Provost Marshal, 

104th Division, arrested the accused shortly after midnight on 

September 27, 1942,, in Eugene, Oregon, and returned him to Camp 

Adair early that morDing, and turned him over to Captain YJilliam w. 

Barnes at Headquarters, 415th Infantry (R. 56-58). 


c. · On August 6, 1942, accused applied to his home town 
bank at PwJ.xa.utawney, Pennsylvania, tor a loan with which to purchase 
uniforms, and pay transportation costs to his station at Camp Adair, 
Oregon. The Punxsutawney National Bank granted him a loan of ;)300 
on August 6, 1942. From this loan he opened an account and deposited 
$200 with the bank on August 6, 1942. No other deposit was made to 
his account •. en August 15, 1942, his balance was reduced to $20.80; 
on September 9; to $9.30; to $8.55 on September 17, the date of the 
first checks as to which accused was found guilty; and s~ccessively 
reduced to $5.55 on October 8, 1942. During that period he drew 
checks as tollows I September 17, two checks of $25 each (Spec. 2 
am Spec. 3, Add. Chg.); September 19, $25 (2nd Add. Chg.); September 
22, $50 (Spec. 1, 3rd Add.· Chg. h September 24, two checks, $55 (Spec. 
2, 3rd Add. Chg.), am t50 (5th Add. Chg.); and on September 25, two 
checks, $85 (Spec. 3, 3rd Add. Chg.), and $95 (4th Add. Chg.)•.The 
above ·«_hecks aggregated $385. The drawing and uttering of each ot 
the several checks was eatabliahed in evidence. The accused presented 
the above checks as alleged in the regular course ot business and re
ceived value tor them. All of the checks were returned, marked "in
sufficient tunds", and the banks and the Greyhound Tavern which cashed 
them have not been reimbursed for their losses (R. 26-31, 61, 65, 66J 
Exs. 1-.A., 2, 4, 5, 6, 7, 8; Exs. A, C, C-1, D, D-1, E, E-1, F, F-1, G, 

. G-1, H, .R-1,· I, I-1, J, K, K~l). 

A.bout September 3, 1942, the accused· informed his regimental 
commander that as soon as he received his pay he would reimburse the 
Tod Hotel or Youngstown, Ohio, on two checks totaling $50 which he 
had given the hotel and which were returned for •1nsutticie:at funds•. 
The accused stated that he must have. through negligence, overdrawn 
his account. Several d~s later the .accused showed his regime:atal 
collllliander a draft to the Tod llotel. which he stated he would mail 
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that day (R. 64-65). 

4. For the defense the accused testified that he was born in 
Punxsutawney, Pennsylvania, August 17, 1920, and left high school to 
enlist, September 6, 1939, in the Regular J,rmy for service in the 
Panama. Canal ZoDB. After two years of service he was sent to the 
Of~icer Candidate School at Fort Benning, transferred to Camp Gordon 
for field training, reappointed to the Officer Candidate School, com
missioned second lieutenant, .Augus~ l, 1942, and assigned to the 415th 
Infantry, where he served as personnel adjutant until he became in
volved in these charges. He described in detail the course of events 
which involved him in this trial. He was "going with" a married woman, 
Mrs. Darby, who was separated from her husband, and who was planning 
to get a divorce. No satisfactory agreement had been reached as to 
the divorce, and the husband had threatened to send to Colonel Cochran 
a letter which she had written to the accused. On Sunday, September 
20, 1942, the accused went to Albany. He overslept on I.fonday morning, 
September 21. All he was absent without leave and worried about the 
letter, he decided to visit the husband in Portland in an effort to 
effect a settlw.ent. He failed to find the husband, and returned to 
Albany. Later, Mon.day evening, he again went to Portland where he 
planned to see the husband Tuesday morning. On Tuesdey he accompanied 
Mrs. Darby to the office of her attorney, where divorce papers were 
prepared. After the divorce papers were filed in the afternoon, they 
returned to her apartment. Captain Criswell met them on arrival there, 
officially placed the accused in arrest, and took him back to the camp 
to.the office of Colone1·cochran at about 7 o'clock in the evening of 
September 22. Colonel Cochran placed him in arrest. Accused then w~nt 
to his quarters. He had previously planned a dinner party, including 
Mrs. Darby and some other young officers and their guests, for Wednesday 
evening, September 23, in the regimental officers mess. He arranged 
with another officer to escort Mrs. Darby to the appointed place. They 
left the mess hall about 7 o'clock, and he escorted her to his car in 
the nearby parking lot. Colonel Cochran saw him there, and he obeyed 
Colonel Cochran's order to go to bis quarters. "\"fuen he was unable to 
find some one to drive Mrs. Darby to her home, he drove her himself. 
They went to Salem from Albany, and then back to Portland to complete 
arrangements with the husband of Mrs. Darby. He thought he might as 
well do so as he had already broken his arrest. There was a family 
meeting on questions of her divorce and the custody of a child, on 
Thursdey~ vihich was continued on Friday in Estacada. He told the 
sheriff viho stopped him as he was coming into Portland about 4:30 Friday 
afternoon that he was absent without leave. He went with the sheriff 
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to Oregon City, and was there 'When Lieutenant West and. Sergeant Vfeist 
arrived. Lieutenant West did not place him in arrest, and accused 
disputed the authority of Sergeant Weist to do so, when sergeant Weist 
said he was under arrest by order of General Cook and that he was going 
baclc to camp. Accused left Oregon City in the official car l'rith Lieu
tenant West and Sergeant Weist. En route they stopped at the Imperial 
Cate 'in Alba.ey a;t about 4 o'clock Saturday morning, where accused visited 
the latrine in the company of Lieutenant West. When accused came out of 
the la.trim and Lieutenant 1':lst went in, the accused walked off and just 
kept on going. To avoid the military police, he went to Eugene, where 
he slept until lls30 a.m. Oil Saturday evening, September 26, he 'Visited · 
Albany, and returned to Eugene where he was arrested about midnight in 
the Eugene Hotel. He was returned to camp early S_unde.y morning, September 
27, where captain Barnes placed him in conf'lnement in his quarters under 
guard. At 2s30 p.m., Monday, September 28, he- was placed in confinement 
in the post stockade (R. 68-76). 

The accused knew he was doing wrong men he first absented 
himself without leave, but at the time that did not seem to be of as 
great importance as the matter of being involved in a scandal.' He also 
knew that he was doing wrong in breaching the arrest, in which he had 
been placed by Colonel Cochran.. He did it because he wa.s upset a.bout 
the letter with which he had been threatened, and because :Mrs. Darby 
had no way to get back to Albany. Re did not 'Violate any Article of 
War when he left Lieutenant West on the night of September 25, because 
Lieutenant West had not placed him in arrest, aDd Sergeant Weist ha.d 
no authority to place him in arrest (R. 75). 

With regard to the check in Specification 2, .Additional 
Charge, the accused stated that it was his intention at the time 
(Sept. 17, 1942) he executed the check that there would be money in 
the bank a.t Punxsutawney, Pennsylvania, to cover the check. His pay 
v.ras to be sent to his home bank from the fiI18.nce office. Re intended 
to put money in the bank to ta.lee ca.re of all of the other checks which 
he wrote. 'Vihen placed in arrest by Colonel Cochran, he had a letter 
which he wanted to send to his father, requesting his father to place 
sufficient funds to the credit of accused in the drawee bank to cover 
the checks. Captain Barnes ill:f'ormed him he could send no letters nor 
telephone. Re did telephone his father about October 26th. Re had 
given his defense counsel $100, the rElllainder of his September pay, 
with instructions to have it deposited to the credit of accused in 
the Punxsutawney National Bank. He then decided it was not enough to 
cover the entire sum,• received the $100 back from his counsel, and 
decided to call his family, as he ha.d come to the conclusion that in 
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that w~ he could get a sufficient amount to cover the checks with 
which he was charged. He proposed to pay off the checks from his 
September and October pay if his family did not deposit the money 
for him. He received his August pay on September 4th, his September 
pay about October 22nd, had received a travel check, but had not yet 
received his October pay. He admitted getting the money on the checks 
which he ca.shed and had used the money for his expenses around Portland, 
and·he gave Mrs. Darby $150 for attorney's fees in the divorce action. 
He realized that he 11did not have the money in the bank to talce ca.re of 
all of those checks". but had intended to have his family place funds 
to his credit to cover them (R. 76-79). 

The defense introduced in evidence as to the character of the 
accused an honorable discharge with character nExcellent", two com
mendations for work done in the Canal Zone as a member of searching 
parties, and letters of recommendation of his iIJUnedia.te commanding 
officers in support of his application for admission to the Officer 
Candidate School (R. 79-80). 

Second Lieutenants William H. Y;a.rner and Chester R. Young, 
414th Infantry, testified to the excellent reputation of accused for 
truth and veracity, and his good reputation for morals at Fort 
Benning (R. 81-83). 

It was stipulated that Lieutenant Colonel Wood, Finance Of
ficer, Camp adair, Oregon, if present, would testify that the pay 
checks of accused for the month of Au&"Ust and the month of September 
should have been sent to his bank at Punxsutawney, Pennsylvania, as 
directed by accused, but, through miiita.ke, were mailed direct to him; 
that his August check was mailed to him about September 3, 1942, and 
his September pay check on or about October 20, 1942 (R. 83). 

Ueutenant Colonel Thomas R. Aaron, 415th Infantry, stated 
that during his official investigation of the Charges, Ser6eant ifaist 
stated that he did not hear Lieutenant 1!'6st "put the accused under 
arrest" (R. 67). 

5. In rebuttal for the prosecution, Captain William n. Barnes, 
regimental staff officer of the accused's regiment, testified that 
the only day on which the accused was prevented from corresponding 
with anyone was on the day upon '\'.hich he was confined, Sunday, 
September 27, and that he personally posted a letter for the accused 
on the morning of September 28, 1942 (R. 84-85). 

6. a. Yllth respect to Charge I, the proof ·shovrs, and the ac
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cused ad.mits, that he absented himself with.out leave on September 21, 
1942, and was apprehended the next day by Captain Criswell. The ac
cused stated that the fact that he was absent without leave did not 
seem to be of as great importance as the matter of beillf; involved in 
a scandal in com1ection v,i th his 11 fiancee'"• Lirs. Darby. 

b. The proof a.lso shows, and the accused admits, with respect 
to Specification 1, L'harge II, that the accused was placed in arrest on 
September 22, 1942, upon return from absence vri thout leave, and deliber
ately breached that arrest on September 23, shortly after his regimental 
comwander had warned him because accused was slightly off-bounds, and 
again explained to him the limits of his arrest. The breach of arrest 
and his subsequent absence until apprehended, September 25, 1942, like
wise involved Lrs. Darby. 

c. Specification 2, Charge II, alleses breach of arrest at 
il.lbany, Ore6on, September 26, 1942, after .having been placed in arrest 
at Oregon City, Oregon, on September 25, 1942. 

It is undisputed that at the time and place alleged the ac
cused comr.ri. tted an act ,·rhich would constitute a breach of arrest, but 
the accused challenges the allegation that he was in arrest. 

The evidence shoVIs that the accused had been placed in arrest 
in quarters on September 22, 1942, and that on the night of September 
23, 1942, he had breached his arrest. A.t the instance of the 1:iilitary 
authorities 'a diligent search .-:as instituted for the accused and he 
was apprehended by the civil authorities in Oregon City on the after
noon of September 25, 1942. The civil authorities of Oregon City im
mediately notified the nri.litary authorities, who in turn requested 
that the accused be held. Colonel ka.ndell, Chief of Staff, 104th In
fantry Division, in the name of the commandir.e general, informed 
Captain Crisvrell, Provost Marshal, 104th Infantry Division, that ac
cused had been apprehended and was being held by civil authorities in 
Oregon City, and directed the l'rovost 1.Iarsha.l to arrange for his im
meclia.te return to nilitary control. Captain Criswell accordingly 
ordered Lieutenant Hest, Assistant Division Provost ::.:a.rshal, and 
Ser6eant 'IIeist, of the Division W.litary Police i'latoon, to proceed 
to Ore;on City, get handcuffs, and "arrest, apprehended, or get him 
be.ck arryway they c ould 11 • Ll.eutenant iiest and Ser6eant Weist arrived 
at the police station in Oregon City around :midnight of September 25, 
1942, and found the accused in custody of the city police authorities. 
In his direct testimony and on the cross-examination, Lieutenant West· 
made two or three statements vvi th respect to what was actually said by 
him to the accused as he entered the rooL1. At one time he said, "I 
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told Ueutenant Jarbeck that I was sorry but I had to pick him up and 
take him back 11 

• Later he testified, 11 I think my words were 'I am sorry 
have to bring you back. You are under arrest'. He told me that was 

my duty, and it had to be done". Later he stated that he was sure he 
said "You are under arrest 11 • Upon being recalled as a witness, Ueu
tenant I~st twice reiterated that he told accused that the accused was 
under arrest. 

The accused testified that Lieutenant West did not place him 
in arrest, but that Lieutenant West said, "Gee, George, I hate to do 
this to you, but you have to go back to camp with me", to which he re
plied, utha t is what I have been waiting for. Are you ready". It is 
undisputed that Sergeant Weist told accused that he was under arrest 
by order of General Cook {Commanding General, 104th Infantry Division). 
The accused, however, disputed the authority of the sergeant to place 
him in arrest, and contends that the language of IJ.eutenant West was. 
not sufficient to create the legal status of an arrest. 

Sergeant 1iieist testified that he stated to accused, ''You are 
under arrest. I was ordered by General Cook to bring you back". The 
accused admits that Sergeant Weist made that statement, but argued 
with Vleist the right of a nonconunissioned officer to place a.n officer 
in arrest. Sergeant Heist did not purport to ..make the arrest in his 
own right, but advised accused of the order of General Cook. By so 
informing accused, Sergeant Weist communicated to accused the oral 
order of arrest of the Commanding General, 104th Infantry Division, 
as authorized by paragraph 20, Manual for Courts-Martial, 1928, which 
Weist had received through the Chief of Sta.ff and Provo~t llarshal. 

Regardless of the exact words used by Lieutenant West, it 
is obvious that Lieutenant ;.est conveyed to the accused the faot 
that he was being placed under arrest and was being returned to 
military control. It is equally obvious that the accused fully 
understood he was in arrest. This is shown by the fact that he was 
refused the privilege of driving his own oar back to camp and was 
forced to ride in the Government car with the Assistant Provost 
L'.arshal, by the fact that vrhen,the party stopped at a ce..fe on their 
return, the accused asked for permission to go to the latrine, and 
by the admission of the accused that while at the latrine he "walked 
off" and kept boing because he •didn't want to be brought in by the 
military police * * *"• 

The Board of Review is of the opinion that the evidence 
fully sustains the court in its finding of guilty of Specification 2, 
Charge n. 
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d. 't'Iith respect to the .Additional Chare;es, the evidence 
· shows that each of the eight checks covered by the Speci~ications of 
which accused was found guilty were uttered by the accused as alleged. 
that the checks were presented in the usual course of business without 
~ special agreement, that he received the proceeds of the checks, 
that none of the checks were paid by the bank on which drawn, and that 
the tavern and the b8.llks by whom the checks were initially cashed have 
suffered financial loss in an aggregate sum of $385, and have not been 
reimbursed therefor. 

The accused,opened his account with a depcsit of C200 from 

a loan on August 6, ·1942. No other deposit was made.to his account. 

His balance ~'8.s reduced to $20.80 on August 15, 1942; to $9.30 on 

September 9; to $8.55 on September 17, the date on which the first 

checks of which he was found guilty were drami., and successively 

reduced to $5.55 on October 8, 1942. '.rhe checks were all dated 

during the period September 17 to September 25. inclusive. 


That the accused knew his balance was low about September 3 
is shown by his statement to Colonel Cochran that two checks aggregating 
$50. which he ·had given to the Tod Hotel. were returned unpaid because 
of insufficient funds, through his negligence. No deposit was thereafter 
made to his account. His statement that he directed that .his pay check 
be deposited in his bank affords no basis for belief that he had suffi• 
cient funds in the bank. because he admitted that he received his August 
pay about September 4, and with the proceeds of the checks which he 
cashed paid his expenses around Portland and gave Mrs. Darby $150 for 
attorney fees in the divorce action. His pay for September was likewise 
sent to him and received about October 22. His statement that he in
tended to have his family place sufficient funds to cover his checks was 
an intention conceived while in confinement on September 27. whereas his 
checks were dated during the period Septemberl7 to September 25. In exry 
event, no such deposit was made to his account. \'4hile there might be 
doubt as to his intent as to a single check, if that were the.only of
fense, his course of conduct in writing eight checks within a comparatively 
short period 9f time, and his failure to e:x:ercise ordinary care vdth · 
respect to the condition of his account. reflects more than inadvertence. 
indifference, or carelessness. Such wrongi'ul and unlawful acts can support 
but one conclusion - that the accused made and uttered the checks with 
knowledge and intent as alleged. The successive frequency of his acts 
tends to :negative innocence of intent on his p~t. The accused could 
not have expected his pay check for August to have been deposited by 
the f'il:Wlce office in his bank when he received the check himself and 
spent.the proceeds. 
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Under all of the circumstances of the case, the Board of 
Review is of the opinion that the record establishes beyond any 
reasonable doubt that .~he accused uttered the checks specified in 
Specification 2, Additional Char~e, and in the Specification of the 
Second, Third, Fourth, and Fifth Additional Char0es 1 respectively, 
with knowledbe and intent as alleged, and that such conduct was in 
violation of the 95th Article of War (CM 200248, Briggs; Chl 204921, 
Parsons; CM 210768, Sharp; CM 213393, Casse_d~l:;~dCl.I 219428, 
Vii lliams ) • 

7. The accused is 22 years of age. The records of the Office 
of The Adjutant General shovr his service as follows: Enlisted service 
from October~. 1939; appointed second lieutenant, Infantry, Army of 
the United States, and extended active duty, August 1, 1942. 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were comnitted durinc 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty of all Speci
fications and·Charges, and legally sufficient to support the sentence 
and to warrant confirmation of the sentence. Dismissv.1 is mandatory 
upon conviction of violation of the 95th Article of \Ear, and authorized 
upon conviction of violation of the 61st or the 69th .Article of War. 

1+7 
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SPJG::.i 
CI.;: 223394 1st Ind. 

·,:ar Department, J .A.G. O., APR 2 1943 - fo t,1e Secretary of "'."far. 

1. lierewit~1 transmitted for the action of the President are the 
record of trial and the opinion of the Board of n.evievr in the case of 
Second Lieutenant Geor[;;e R. Jarbeck (0-1289092 ), Infontry. 

2. I concur in the opinion of the Doard of Heview that t:,e record 
of trial is legally sufficient to sup2ort the findin;s of Guilty, and 
legally sufficient to support the sentenc·3 and to warran.t confirmation 
of the sentence. 

The accused was found ;;uilty of absence 'Without loavc for one 
day, in violation of the 61st Article of 'Jar; of breach of arrest (2 
Specs.), in violation of the 69th lu-ticle of ;·,ar; E.nd of makinc and 
utterir1t; checks ..wi th intent to defraud, vd thout having and not intend
ing to have sufficient funds in the bank for the payment thereof (8 
Specs.), in violation of the 95th Article of -;·1ar. lie was sentenced to 
be disraissed the service and to be confined at hard labor for six 
months. Restitution has not been made of the sum of ;385 fraudulently 
obtidned upon1 the checks. I recoiT.r.,end that the sentence be confirmed 
and carried into execution. 

3. Inclosed herewith are the draft of a letter for your signature, 
transmittiil[; the record to the Presi.d.ent for his action, and a form of 
Executive action carryin& that recon.::1.endation into effect. 

Eyron c. Cramer, 
l'.'.ajor General. 

3 Inc ls. The Judge Advocate General. 
Incl .1-Hecord of trial. 
Inc 1.2-Dft. ltr.for sii;. 

Sec. of :lar. 
Incl.3-Form of Bxecutive 

o.ction. 

(Sentence confinned. G.C.M.O. 94, 30 Apr 1943) 
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In the Office of The Judge Advocate General 

Washington., D. c. 

(161) 
SPJGK 
Cll 228400 

U N I T ~ D S T A T E S ) 2ND .A.Rl;.QHED DIVISIOH 

v. 
) 
) Trial by G. c. M., convened at 
) Fort Bragg, llorth Carolina, 

Private Il.OY D. Tuicf!:IBOY 
(14043864)., Comp-3.nY E, 

) 
) 

November 20, 1942. To be shot 
to death with musketry. 

66th ]µ'mored Regiment. ) 

O?INION of the BOAI:.D OF FU,v.IEV[ 

HOOV:2P., COPP and SARGEN'.I.', Judge Advocates. 


1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifi 
cn.tion: 

CJilw.GE: Violation of the 58th Article of war. 

Specification: In that MC EL.B.OY, ROY D • ., Private, 
Company 11 E", 66th Armored Regiment, Ft. Bragg, 
North Carolina, having knowledge of the fact 
that, as a member of the Third Landing Team, 
which v,as being equipped for combat duty, he 
would depart from Fort Bragg, N. c. for a port 
of embarkation on short notice, did, at Fort 
Bragg, North Carolina on or about October 12, 
1942 vn.th intent to avoid hazardous duty and to 
shirk important service, to-wit entrainment for 
a port of embarkation, desert the service of the 
United states and did remain absent in desertion 
until he ~as apprehended at Atlanta, Georgia on 
or about October 19, 1942. 

He pleaded not guilty to and was found guilty of the Charge and Speci
.i:ication. No evidence of previous convictions was introduced. All 
members of the court present concurring., he ,,as sentenced to be shot 
to death with musketry. The reviewing authority approved the sentence 
and forwarded the record fer action under Article of ',';ar 48. 

J. The evidence shows that on September 29, 1942., accused, then 
a member of Company E, 66th Armored Regiment, stationed at Fort Bragg., 
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North Carolina, was placed on special duty with Company A of that 
regiment. Company A was a component of the Jd Landing Team then be
ing trained and equipped for overseas duty and particularly for Jand
ings on hostile shores. (R. 7, 14; Ex. 1) The landing team was quar
tered in a special area in Fort Bragg apart from the rest of the regi
ment (R. 8). Accused was one of a number of men similarly assigned 
for the .l,)urpose of giving companies of the landing team an over
strength of five per cent (R. 12). Before accused departed from Com
pany E his company commander personally checked his baggage and field 
equipment (R. 14, 17) and cautioned accused, 

nto be sure that he had everything because if he 
was short a.ny equi:pnent after reporting to his 
new organization the service they were embarking 
on would preclude his receiving any replacement of 
equipment" (R. 14) ~ 

The company commander testified that accused was not told so expres
sly but that nthe implication was given him when he left that he was 
going for good" (R. 18). 

· Following the assignment of accused to Company A all types of 
equipment except armor piercing ammunition required for combat and 
hostile landings were issued to the landing team (R. 7). There was 
much activity in the area occupied by the team in securing and is
suing the equipment (R. 10, 23, 24). Shipping numbers were stenciled 
on the tanks of Company A and devices enabling the tanks to "go through 
deeper water" were attached (R. 25). On one occasion accused went to 
the supply sergeant of Company A and asked for certain items of equip
ment (R. 25, 26). The supply sergeant testified that 

"the men were very careful in checld.ng on their 
equipment, sir. I had a few fellows there, for 
instance, that had gas masks not in very good 
shape and they came to me to replace them, said 
they wouldn tt have a chance later and wanted to 
be sure they had good ones, and it seemed they 
did know that they were going somevmere for sure 
and right awey" (R. 26). · 

Crates in the area were specially marked with code numbers or letters. 
Accused's barracks bag was so marked (R. 27). 
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On October 12 accused and another soldier left the area oc
cupied by the 3d Landing Team and went to Atlanta, Georgia (R. 31, 32). 
The landing team departed from Fort Bragg on October 14 (R. 11) and 
boarded a transport at a port of embarkation on October 15 (R. 19). 
Accused's barracks bag was left in the area Vii. th other articles (R. 26, 
27). Accused was not present at the port and did not embark (R. 20). 
He was apprehended in Atlanta on October 18 (R. 31, 32). When appre
hended he was in uniform except that he was wearing "brown and 'Yihite 
oxfords" (R. 32). Subsequently, while he was in confinement at Fort 
Bragg, he was heard to say that ii' he had not been wearing brown and 
white shoes he ttwouldn•t have been caught" (R. 28). 

Accused made an unsworn stateirent as follows: 

"Sir, I am about twenty-one years old. I en
listed in the army when I was about nineteen. Private 
Sapp and I were together and went to my home. Yie were 
drinking when we left. \1ihen I sobered up and knew 'What 
I was doing I had a blister on my heel where my shoes 
rubbed it. I changed shoes so it might get well,· put 
on some bro1m. and "white shoes I had there that fit ne 
better because I wanted to get the foot well so I 
could come back to my outfit. I didn•t want to go 
out of the house wlth white and brovm shoes on with 
my uniform and didn 1 t intend for anybody to see me 
with them on, but I just stepped out for a minute 
to get some cigarettes and they apprehended me be
£ore I could get back" (R. 35). 

4. The uncontradicted evidence shows that accused was .absent 
without leave from his place of duty between the dates alleged in the 
Specification. No one testifled directly that he absented himself with
out leave but the circumstances leave no doubt that his absence was un
authorized. Two days after accused absented himself the command with 
vihich he was on special duty entrained for a port of embarkation and 
on the following day embarked. The duty of entrainment for a. port of 
embarkation was manifestly important service ri.thin the meaning of 
Article of War 28. Accused was specially and expressly advised that 
the service his new organization was "embarking on would preclude his 
receiving aey replacement of equipment". The designation and segregation 
of the new coIJlllland and the rapid preparations which accused and other 
members of the command v;ere required to make plainly indicated an im
pending movement for combat service. Under all the circumstances the 
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Doard of Review is convinced beyond reasonable doubt that Tihen accused 
quit his place of duty he knew that his command was about to entrain for 
a port of embarkation and that he intended by his absence to shirk that 
important service. Desertion is established. 

5. In the course of the trial the t.rial. judge advocate asked the 
court to take judicial. notice that the 3d Landing Team was at the time 
o£ the trial engaged in combat in A!rica {R. 34). overseas movements 
being secret, the precise nature and place of the duties performed by 
the 3d Landing Team. after embarkation were not matters of common knowl
edge of 'Which the court could properly take judicial notice. The court 
did, of course, judicially know that the United states is at war and 
that embarkation fran a port of embarkation might result in combat or 
might involve other hazardous duties. 

6. The charge sheet shows accused•s age as 20 years and 10 months. 
He first enlisted on February 6, 1941. 

7. The court was legally constituted. No errors injuriously af
fecting the substantial rights of accused were committed during tho 
trial. In the opinion of the Board of Review the record of trial is 
legally su!ficient to support the findings and sentence and to warrant 
confirmation thereof. The death penalty is authorized for desertion 
.in time of war. _ 
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1st Ind. 

Viar Deriartment, J .A.G.o., - To the Secretary of War. 

1. Herewith transmitted for the action cf the Presic.ent e.re the 
record o~ trial and the opinion of the Board of ?~view in the case of 
Private Roy D. EcElroy (11..043364), Company E, 66th Armored Regiment. 

2. I concur in tte opi!tlon of the Board of P.eview that the 
record of trial is 'le;:;ally sufficient to support the finclings anc;. se:i
tence and to warrant confirn,ation therecf. .Accused was properl~r fcund 
guilty of desertion b;,• quitting his cormnand at a time at which it wa..c; 
about to embark for ove:-~eas 1uty. He was sentenced to be sI~ot to death 
with musketry. The offense was grave but I do not believe that im
position of the extreme penalty is re~uired. I recoJ'lll1"end that the sen
tence be c cnfirmed but conJnuted to dishonoruble d:Lecharge, f orfeit..ire 
cf all pay and allov,:ir.ces due or to become due, a.1c. confinement ?..t h:i.rd 
labor for twenty years. By a sentence so co:mnuted accused may be im
pressed with the gravity of his offense and at t.11e same time ma~r be 
required to perform further military duty v-;ith an opportunity to re
deem h:ill'~elf by conscientious service. To this end I also recor.u:'£nd 
that the dishonorable discharge be suspended and that~ detention and 
rehabilitation center be cl.esignz.ted e.s the place of confinement. 

J. Inclosed e.re a draft of a letter for your signature, trans
IJ1itting the record to the President for his action, and a form of Ex
ecutive action desi&rned tc ~arry into effect the recommendation here
inabove ma.de, should such action meet with ar,proval. 

~~-i~~ 

¥yron c. Cramer, 
Major General, 

The Judge Advocate General. 
3 Incls. 

Incl.1-Record of trial. 
Incl.2-Draft of let. for 

sig. Sec. of War. 
Incl.J-Fonn of action. 

(Sentence confirmed bit COlll!ID.lted to dishonorable discharge, forfeiture 
of all pay- and allowances due or to 'become due, and confinement at 
hard-labor for twenty years. Execution of that portion thereof 
adjudging dishonorable discharge suspended until soldier's release 
from confinement. o.c.M.O. 54, 24 Mar 1943) 

-5





'/;AR DEPARTt:EHT 

Services of Supply 


In the Office of The Judge Advocate General 

Washington, D.C. 
 (167) 

SPJGi'r 
CtI 228401 

rrn 5 ~ 1943 

UNITED STATES ) 2ND .AH1IOF.ED DIVISION 
) 

v. ) '!'rial by G.C.J:.I., convened at 
) Fort Bragg, North Carolina, 

Private FlliJ'iCLS Y. WEBSTER ) November 21, 1942. Dishonor
(14019747), Company A, 66th ) able discharge and confine
Armored Regiment. ) ment for life. No place of 

) confinement debi6nated. 

IIOLD:GJG by t..r1e BOARD OF REVIEN 
CrtESSON, :5NAPP and LIPSCO:J3, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the soldier nameci above. 

2. The accused was tried upon the following Charge and Specifi 
cation: 

· CHARGE: Violation of the 58th .ti.rticle of War. 

Specification: In that WEBS'r.ffi, Yfl.Ai'JCIS, Y, Private, 
Company 11.A", 66th Armored Regiment, Fort Bragg, 
North Carolina, having knowledge of the fact that, 
as a member of the 3rd Landing Team, which was 
being equipped for combat ci.uty, he would depart 
from Fort Bragg for a port of errbarkation on 
short notice, did, at Fort Bragg, North Carolina, 
en or about October 5, 1942, with intent to avoid 
hazardous duty and to shirk important servfoe, to
wit: entrainmant for a port of embarkation, desert 
the ·service of the United States and did remain ab
sent in desertion until he surrendered hin1self at 
Fort Bragg, North Carolina, on or about October 21, 
1942. 
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'l'he .accused pleaded not guilty to and was found guilty of the Cliarge 
and Specification thereunder. He was sentenced to be dishonorably 
discharged the service, to forfeit all pay and allowances due or to 
become due, and to be confined at hard labor for his natural life. 
The reviewing authority approved the sentence, and forwarded the re
cord of triaJ. for action under article of War 48. 'l'he record has 
been considered as if forwarded under Article of War 50~. 

'l'he evidence £,or the prosecution shows that during September, 
1942,.the First.Battalion, including Company A, 66th Armored Regiment, 
was organized into a unit called DI.anding Team No. 3a. The accused as a 
member of Company A became a member of this new unit. The new unit was 
moved and located in an area apart from its former area at Fort Bragg. 
New and different equipment appropriate for a landing team was issued 
to the members or· the unit and to the accused. Modifications were made 
in the construction of the t~s used by the unit so as to provide pro
tection for the tanks ,m.en operating in water during landing operations. 
During the training of the ur...it in the technique of landing on hostile 
shores, a training trip was'made to Norfolk, Virginia, where actual 
landing operations were pr~cticed. The.accused accompanied the organi
zation on this trip and•participated in the practice drills. On October 
14, 1942, Landing Team No. 3 entrained :for a port of embarkation, and on 
October 15, 1942, embarked for foreign service. The foreign service 
contemplated for the unit was described as being both important and 
hazardous service. (R. 13-18, 18-25, 27-30). ·· 

Prior to the departure of Landing Tea.n No. 3, the accused, on 
October 5, absented himself without leave from the unit and remained ab
sent without leave until October 21, 1942. The accused was not, therefore, 
present ·with Landing '.J:ea.m No. 3 ·on October 14 and 15, and did not embark 
with it for foreign service. On October·21 the accused returned to Fort 
Bragg and sought Staff Sergeant Anthony J. Skiba, his fonner supply · 
sergeant, and requested certain of his property. At that time accused 
stated that he had been absent without leave (R. 18-25, Ex. 2). 

The prosecution shewed that following the act of the accused 
in absenting himself without leave, his company commander, Captain James 
R. Geraty, delivered the service record of the accused to the regimental 
personnel officer, together with a certificate Vfhich reads as: follows: 

"STAT'~~:T CF .CAPTAIN J.Al!ES R~ GERA.'l'Y, 
cow.:ANDilfil· COKP.ANY 'A', 66TR ARMD RIDT. 

nr certify that ~ch 5th Gr Francis Y. ·webster, 1401974? 1 _ 

Co. 'A', 66th Annored P.egiment, did· on October 5, 1942 desert the 
Army of the United States, after having been informed that his 
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organization was being equipped for combat duty and he was 

also informed that they would leave Fort.Brage, North 

Carolina en short notice for a port of embarkation. 


(sgd.) 	 James R. Geraty 
Capt. 66th A R 

J.AHES R. G:iF:.ATY, 
Captain, Co. 1A1, 66th Annored Regt, 

Commanding• 

The quoted certificate was, over the.objection of the defense, received 
in evidence under the theory that it was an official report required by 
.A:rrrry Regulations 615-300 (par. 9£.), anci that, therefore, under paragraph 
117 of the Hanual (H.c.1.:., 1928) it was admissible as an exception to 
the hearsay rule (R. 8-lJ; Ex. 2). 

•4. 'l'he 	 accused made an unsworn statement as follows: 

u-.iell, sir, On October .3rd the 1st Cergeant announced 
that around fifty percent of the company, provided they had 
their work completed, would receive a week-end pass. At 
that time I was in the maintenance and had been working pretty 
hard. I asked my maintenance sergeant.if I could put in for 
a week-end pass and he said I could. I applied for it and re
ceived it, a.rid - well, sir, I over-stayed it. .Lut while I was 
gone I had no idea when the landing tear:i would lt:::ave, otherwise 
I wouldn't have over-stayed it. I returned of my ovm accord. 
I was not apprehended. I would like to stress that while I 
was away I had no intention of avoiding nazardous duty or 
shirking important service. '!'hat is all.• (R. 36) 

5. The Specification alleges that the accused deserted the service 
11,:. -i, ~- with intent to avoid hazardous duty and to shirk important service, 
to-wit: entrainment for a port of embarkation, -r.- * ~.1,. In order to sus
tain the finding of guilty under this Specification the evidence must 
show that the accused knew that Landing '.i'eam No• .3 would clepart for a 
port of embarkation on short notice, and that he absented himself with 
the specific intent to avoid the hazardous and important duty involved 
in such service. 'l'here is clear proof that Landing Team No. 3 had been 
equipped with new and specialized equipment appropriate to landing 
operations, and that the unit had been trained in actual landing oper
ations. There is also proof that the accused was equipped, as were 
the other members of the unit, and that he actually participated in 
the technical training which the unit received. 

'rhe only evidence, hovrdver, tending to show that the accused 
knew that Landing Team No. 3 would leave for a port of embarkation on 
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~hort notice was contained in the certificate o! Capt~ Geraty (Ex. 2). 
The defense objected to the introduction of the certificate upon several 
grounds., including the ground that it was hearsay evidence and did not 

. fulfill the requirements ··or .A:rley' Regulations 615-300. The lavr member 

ruled., lfithout objection by any member., that the certificate was an 

off'icial statement in writing :r;:equired by the :regulation cited, and 

admissible under the exceptions . noted in paragraph 117., Manual £or 

Courts-Martial., 1928. Paragraph 92., A:rrrry Regulations 61~300., provides 

for a report by the commanding officer o! a company following the de

- sertion of' a soidier., and the-last sentence of the pargraph states that 
. . 

··***The facts developed., with names or competent wit
nesses., will be carefillly recorded to be utUized in the effort 
to apprehend the deserter and in the investigation of charges 
and triaj_•. 

' . I 

From this statement it is apparent that the purpose of' the regulation is 
not to create an exception to the hearsay rule or to make the report 
called for 1n the regulation admissible in evidence., but rather to pro-· 
vide information and means by which canpetent evidence might be secured. 
The admission of the extrajudicial statement of Captain Geraty for the 
purpose of proving.the tru.th of' the statements therein contained offends 
every principle of proof which the hearsay rule was designed to protect. 
Captain Geraty was not ·present ·before the court or the accused., his state
ment was not made under oath., and it was not subject to the inquisitive 
test of cross-ex.amination. ·· AS hearsay evidence it 11'1:LS clearly in~anpetent. 

The statement is made in paragraph :.ll.3., Manual for Courts

Martial, 1928., that 


· •Hearsay is. not evidence. * * * The fundamental 

reasons for the rule are that· tho author of the state

ment ·was not under oath., and was not subject to c ro'ss


.. examination., and that .the court had no opportunity of 

- observing his demeanor.• 


In addition the admission of the statement of Captain Geraty 

was an error. because it violated the opinion evidence, rule.by pre

senting, not simple facts from w:hich the court might draw its·own 

conclusions., but _the broad legal conclusion that the accused a*** 

did*·** desert the Arnry of ~'le. United States~ * * *" (par. 112., 

I~.C.M•., 1928)•. Furthermore., since desertion in .time of~ is a 

capital offense, the statements contained in the certificate of 

Captain Geraty,rou1d have been inadmissible even if it had been pre
sented in the i'orm. of. a deposition (A.W. 25; par. 14., M.C.M•., · 

1928). 
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Except for the certificate of Captain Geraty, there is no 
evidence in the record which could have warranted the inference that 
the accused absented himself from his organization with the specific 
intent to avoid hazardous service and the logical effect of the certi 
ficate, therefore, was to impel the court to its finding of guilty. 
The error in admitting such an incompetent statement was necessarily, 
therefore, so prejudicial to the rights of the accused as to require a 
disapproval of the findings of guilty. 

It may be added that although one may surmise from the other 
evidence and the coincidence of his well timed absence that the accus!:ld 
may have possessed the cowardly purpose of deserting his comrades in 
order to avoid a service perilous to them all, the Board of Review is 
under the duty of safeguarding the basic.principle of .American justice 
that in order to have a legal conviction 11A man must not only be guilty 
but he must be proven guilty." We must conclude, therefore, that the · 
proof fails to support the flndings of guilty. 

The evidence does, however, show that the accused absented 
himself from his organization without leave from October 5 to October 
21, 1942, and is sufficient, therefore, to support the lesser included 
offense of absence without leave, in violation of Article of War 61. 
The maximum punishment authorized by paragraph 104£., Manual for Courts
Martial, 1928, for the offense of absence without leave for 16 days, is 
confinement at hard labor for one month and eighteen ~sand forfeiture 
of two-thirds of his pay per month for a like period. 

6. For the reasons stated., the Board of Review holds that the 
record of trial is legally sufficient to support only so much of the 
findings of guilty of the Charge and the Specification thereunder as in
volves findings that the accused at the time and place alleged., absented 
himself without leave from his organization and remained absent "Iii thout 
leave until he surrendered himself at the time and place alleged, in 
violation of Article of War 61., and legally sufficient to support only 
so much of the sentence as involves confinement at hard labor for one 
month and eighteen days., and forfeiture of two-thirds of his pay for a 
like period. 

~ °=h LJ44.<i:J:t Judge Advocate. 

40"'V\~ sb .Lo-:t4-., Judge Advocate •. 

~ f~ ~, Judge Advo~te. 
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1st Ind. 

War Department, J.A.G.O., t'£8 21 \94,3 - To the Commanding General., 
2nd .Armored Division, A..F.O. 252., c/o Postmaster, New York, New York. 

1. In the case of Private Francis Y. ";;'ebster (14019747)., Com
pany A, 66th Armored ltegiment, attention is invited to the foregoing 
holding by the Board of Review, w'ci.ch holding is hereby approved. I 
concur in the holding by the Board and for the reasons therein stated 
recommend that only so much of the findings of guilty of the Charge 
and Specification be approved as involves findings that the accused., 
at the time and plac;e alleged, absented himself without leave from 
his organization and remained absent vri. thout leave until he surrendered 
himself at the time and place alleged, in violation of the 61st Article 
of War, and only so much of the sentence be approved as involves con
finement at hard labor for one month and eighteen days, and forfeiture 
of two-thirds .of his pay for a like period. Under the provisions of 
Article o:f War 5a!, you now have authority to order the execution of 
that part of the sentence a1Jproved by the Board of r~eview. 

2. Action by the President under Article of War 48 is not required 
in a case inv<;>lving a sentence of life imprisonment. This case., there
fore, has been considered as if forwarded under Article of War 5o!. 

3. 'V/hen copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file number of the record in brackets at the end of 
the published order as follows: 

(CM 228401). 

/w/~~µff: Mclleil, / 
Brigadier General., u. s. Anrry, 


Acting The Judge Advocate General. 

r Incl. -Record of trial. 
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In the U.ffice of '.i.'he Jue.lee Advocata General 

'iia.si:lington, 1.c. 
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SPJGi~ 
c:1 22540.2 

UNITED S'fA'l':b:S ) 21."'D .AFJ!ORED D!VLIO}T 
) 

v. ) 
) 

Trial by G.c.~., connneu at 
Fort Bragg, :;.~orth Carolina, 

Private TlILLIAiiI L. C01iAET ) November 20 and 21, 1942. 'to 
(7004836)., Company A, 66th ) be shot to death with musketry. 
Armored Regiment. ) 

HOWD.JG by the BOAP..D 0£ &,ryIEVi 
CR£3SON, Sr:APP and LIPi:>CO:IB., ._Tudge Advocates 

1. The Board of Review has examined the recorci o.f trial in the 
case of the soldier named above. 

2. 'l'he accused was tried upon t:1c following Charge and .Specifi
cation: 

CHAiflE: Violatic>:1 0£ the 58th Artir;le of War. 

Specification: In that CCY.TAP.1'., WILLIA:i L., Private., Company
"A"., 66th Armored Regiment., Fort Brage:;., North cr:rolina., 
having knowledge of the fact that., as a member of the 
3rd Landing Team., flhich was being equipped for combat 
duty., he would depart from Fort Bragg for a port of 
embarkation on short notice, did., at Fort Brag;;., llorth 
Carolina., on or about October 5., 1942., with intent to 
avoid hazardous duty and to shirk important service, 
tc-wit: entrainment for a port of embarkation., desert 
the service of the United States and did. remain absent 
in desertion until he surrendered himself at Fort Bragg, 
North Carolina., on or about October 21., 1942. 

The accused pleaded not guilty to and was found guilty of the Charge 
and Specification thereunder. Evidence of three previous convictions 
was introduced. He was sentenced to be shot to death with musketry. 
The reviewing author±ty approved the sentence., and forwarded the 
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record of trial for action under Article of War 48,-with the recommenda
tion that since another soldier who had gone absent with and returned · 
to duty with the accused and who had been tried on the same day on an 
identical charge, was found guilty and sentenced to dishonorable dis
charge., total forfeitures, and life imprisonment., that the sentence of 
the accused be conunuted to life imprisonment in order to bring the two 
sentences •into parity•. 

J. The evidence for· the prosecution shows that during September., 
1942., the First Battalion., including Company A., of the 66th Armored 
Regiment, was organized into a unit ,called •Landing Team 1;0. J. • The 
accused as a member of Company A became a member of this new unit. 
The. new unit was movecl and located in an area apart from its former 
area at Fort Bragg. New and dii'ferent equipment appropriate for a 
landing team was issued to the members of the unit and to the accused. 
t:odifications vrere made in the construction of the tanks used by the 
unit so as to provide protection for the tanks when operating in water 
during landing operations. During the training of .the unit in the 
technique ot landing on hostile shores.,·a training trip was made to 
Norfolk, Virginia., where actual landing operations were practiced. 
The accused accompanied the organization on this trip and participated 
in the practice drills. On October 14, 1942., Landing Team No.Jen
trained for a port of embarkation, and on October 15., 1942, embarked 
for foreign service. The foreign service contemplated for the unit 
was described as being both important and hazardous service. (R. 5-8., 
24). . 

Prior to the departure of Landing Team No. J., the accused., 
on October 5., absented himself without leave from the unit and re

- mained absent without leave until October 21., 1942. The accused was 
not, therefore, present with Landing Team No. 3 on October 14 and 
15.,· and did not embark with it for foreign service. ·On October 
21 the accused returned to Fort Bragg and sought Staff Sergeant Anthony 
J. Skiba, his former supply sergeant, and requested his barrack bag. 
At that time the accused was wearing a khaki uniform, whereas the 
troops at Fort Bragg had changed from their summer uniforms to woolen 
clothing (R. 8-9., 22-24). 

The prosecution showed that following the act of the accused 
in absenting himself without leave., his company commander, Captain 
James R. Geraty, delivered the service record of the accused to the 
regimental personnel officer., together with a certificate which reads 
as follows: 

"STATEMENT OF C.\PTAIN JA1\IBS R. GERATY, 
COMMANDING C01'iPANY 'A'., 66'l'H ARLID REGT. 

"I certify that Pvt. William L. Cowart. 70048363 Co.
•A•. 66th Armd Regiment., did on October 2t 19L~2 desert the 
A:r:'!cy' of the United States., after having been informed that 
his organization was being equipped for combat duty and he 
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was also informed that theywouJ.d leaw Fort Bragg, North 
Carolina on short notice for a port of embarkation. 

(sgd.) James R. Geraty 
' Capt. 66th A R 

JAfGES R. GERATY, 
.Captain, Co. ·'A', 66th Armored Regt., 

Commanding" 

The quoted certif'icate was, over the objection of the defense; received 
in evidence under the theory that it was an official report required by
.A:nrr¥ Regulations 615-.300.(par. 9£,), and that, therefore, under para.-· 
graph ll? of the Manual (M.C.M., 1928) it was admissible as an·excep
tion to the 'hearsay. rule (R~ . 21-26, 28-.3.3J Ex. 2). 

4.· The accused·m.ade an unsworn statement as follows: 

-Well, sir, on Saturday, October 3rd, about 4:00 
o•clock 1n the afternoon, the First Sergeant posted ·on 
the bulletin board, the comp&:Jy bulletin board, that men 
desiring passes over the week-end, ii' their work._was com-. 
pleted, would be granted passes ·up to fifty percent of the 
compan,. I was among the first to ask for a pass and got 
it. Before that I had asked for a leave. I had a letter 
from my sister saying they wanted my opinion as to my mother's 

, operation fGr·,Jn internal goitre. Although they did not op
erate I was wolTied about her. . I hadn't had:.·.a paas...in .about 
tii'teen months,~and ! had asked.about four. or five.times 
be!ore, be.ton we went on maneuvers in Carolina and after . 
:n were camped there at Fort :Bragg, and. I was always refused · 
a pass. When I got this week-end pass on the )cl of' October 
I T1ent to Atlanta, Georgia, to see my sister and mother. 
Xhat•• all I have to HY, sir; except I did return of my 
own &eoorc11' (R,. 43). 

. s. The Specification alleges· that the accused deserted the ser
vice"*** with intent to avoid hazardous duty and ·to shirk important 
Hrvic.11, to,.wit1 entraintnent £or a port of embarkation, * * P. !n · 
ord,r to 1uatd.n the !inding of guilt,' under this Specification the 
tvidonoo muet ohOlf that the accused knsw thnt Landing Team No. 3 
would depe.rt tor a. port of embarkation on short notice, and that he 
aoHnttd him:11,lt 111th the speci!io intent to avoid the hazardous and 
~portMt dllcy involved in such torvice. There is,_clear proof that · 
~ Tall:U No. 3 had been equipped w1th new and specialized eg,uip
Mnt appropriate to l,anding operations, and tha~ the unit had been 
·wained, in aotu.al lo.ncling operations. Then is also proof that · 
tho,&cc~tcl RI equippod, u nre the other members of the unitj and 
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· that lie actually participated in the technical training which the 
unit rec~ived. 

'.!.'he only evidence, ho,tever, tending to shOiv that t:1e accused 

knew that Landing 'l'e&in lJo. 3 woulci leave for a port of emba.rLa.tion on· 

short no~ice was contained in the certificate of Captain Geraty (Ex. 2). 

The defense objected to the introduction of the certificate upon several 

grounds, including the ground that it was tearsay evidence and did not 

ful:fill the requirements of fx~ :'.ct,ulations 615-300. The law member 

ruled, without objection by any member, that the certificate was an 

official statement in v;ritine required by the regulation cited, and 

admissible under the exceptions noted in paragraph 117, ilanual for 

Courts-:1artial, 19.28. Paragraph 9£, Army Regulations 615-.300, provides 

for a report by the comrnanding officer of a company following the de

sertion of a soldier and the last sentence of the paragraph states that 


n-1} ,, ,:- 'l'he facts developed, with names of competent wit 
nesses, will be carefull;T recorded to be utilizeu. in the effort 
to apprehend the deserter and in the investigation of charges 
and trial. n 

From this statement it is apparent t.liat the purpose of the regulation is 

not to create an exception to the hearsay rule 9r to mw::e t.~e report 

called for in the regulation admissible :LTJ. evidence, but rather to pro

vide information a.TJ.d means by which competent evidence might be secured. 

Ti1e admission of the extrajudicial statement of Captain Geraty for the 

purpose of proving the truth of the statements ti1erein contained offends 

every principle of proof which t:ie lleai·sa;;T rule was designed to protect. 

Captain Geraty was not present before the court or the- accused, his 

statement was not made under ~ath, and it was not subject to the in

quisitive test of cross-examination. As hearsay evidence it was clearly 

incompetent. 


'lhe statement is made in paragraph 113, llanual for Court.i 

!~artial., 1928, that 


tt}iearsay is not evidence •.* * -l:- 'l'he fundamental 

reasons for the rule are that t.~e author of the statement 

was not under oath, and was not subject to cross-examina

tion, and that the court had no opportunity of observing 

his dGI:1ea11or.n 


In addition the admission of the statern.ent of Captain Geraty 
was an error because it violated t;1e opinion evi:ic:r.ce rule by present
ing, not simple facts from vm.ich the court rd.ght draw its O'l'Vll con
clusions, but the broad legal conclusion tnat the accused n,~ * * did 
i:· i:· ·:I- desert t.i:e A:rmy of the United States, ~} -i:- *11 (par. 112, M.C.H., 1928) •. 
Furti1ermore, :::ince desertion in time of ?.ar is a capital offense, the 
statements contbi.ned in foe certificate of Captain Geraty would have 
been inadmissible even if it had been presented in the form of a de
position (A.-.!. 25, par. 14, 11r.c.:r., 1928). 
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Except for the certificate of Captain Geraty, there is no 
evidence in the record which could have y;arranted the inference that 
the accused absented himself from his organization with the specific 
intent to avoid hazardous service and the logical effect of the certi
ficate, therefore, was to impel· the court to its finding of guilty. 
The error in admitting such an incompetent statement was necessarily, 
therefore, so prejudicial tc the r.i.ghtsof the accused as to require 
a disapproval of the findi.ngs of guilty. ·' 

It mczy be added that although one may sunnise from the other 
evidence arrl the coincidence of his well timed absence that the accused 
may have possessed the cowardly purpose of deserting his comrades in 
order to avoid a service perilous to them all., the Board of Review is 
under the duty of safeguarding the basic principle of American justice 
that in order to have a legal conviction "A man must not only be guilty 
but he must be proven guilty". We must conclude, therefore, that the 
proof' fails to support the findings of guilty. 

• 
6. For the reasons stated, the Board of Review is of the opinion 

that the record of trial is not legally sufficient to support the i'indings 
of guilty of the Charge and the Specification thereunder, and the sentence. 

, Judge Advocate. 16LP4<b~/ 

C3>tna P::!::':,. t). L# , Judg~ Advocate. 

~~f~ Judge Advocate. 
. 7 

- 5  I to '-I . 



{178) 


1st Ind. 
::-~p,, ·~ -:: 1,43

War Department., J .A.G.o • ., · ~ - To the Commanding General., 
2nd Armored Division., A.P.O. 2S2., c/r:J Postmaster; New York., ?Jew York. 

1. In the case of Private Uilliam L. Cowart.{7004836)., Company 
A., 66th Annored Regiment., attention is invited to the foregoing hold
ing by the Board of Review that the record of trial is not legally 
sufficient to support the findings of guilty and the sentence., which 
holding is hereby approved. I concur in the holding by the Board of 
Review. and for the·reasons therein· stated recommend that the findings 
of guilty and the sentence be disapproved. 

2. You are advised that the action of the Board of Review and 
the action of The Judge Advocate General have been taken in accordance 
1lith the ~ovisions of Article of War 5<>i-., and that under the further 
provisions ot· that Article and in accordance with the fourth note follow
ing the .Article (.M.C.M• ., 1928., p. 216)., the record of trial is returned 
for your action upon the findings and sentence and for such further 
action as your may deem proper. 

. . 
:,. Wheri copies of the published order in this case are forwarded 

to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the fl.le number of the record in brackets-at the end of 
the published order as followsa 

(CM 228402). 

·~~~7~ 
,;{~·c. :McNeil., 

Brigadier General., u. s. A:rnr:r.., 
Acting The Judge Advocate General. 

1 Incl - Record of trial 

_..,,.. ... 
·• .""'· 
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WAf:l. DEPART1Il::~NT 
Services of Supply 

In the Office of The Judge Advocate General (179) 
'Washington, D. C. 

SPJGK 
CM 228480 

UNITED STATES ) 8TH ARMORED DIVISION 
) 

v. ) Trial by G.C.M., convened at 
' ) Fort Knox, Kentucky, November 

Second Lieutenant CLIFFORD H.) 19, 1942. Dismissal. 
SMITH (0-1010248) 1 Head- ) 
quarters 8th Armored Division.) 

OPINION of the BOARD OF REVIEW 

HOOVER, COPP arid SARGENT, Judge Advocates. 


1. The record of trial in the case of the officer named above 
has been examined by the Board of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specii'i 
cations: 

CHARGE I: Violation of the 61st Article of !'.ar. 

Specification: In that 2nd Lt. Clifford H. Smith, 

Headquarters, 8th Armored Division, did, without 

proper leave, absent himself from his organiza

tion at Fort Knox, Kentucky, from about September 

14, 1942 to about September 21, 1942. 


CHARGE II: Violation 96th Article of War. 

Specification l: In that 2nd Lt. Clifford H. Smith, 
Headquarters, 8th Armored Division, did, at San 
Francisco, Califonrla, on or about September 4, 
1942, wrongfully fail to maintain in the Security
First National Bank of Los Angeles, Lompoc Branch, 
Lompoc, California, sufficient bank balance for the 
payment of a certain check, made and passed by him 
on September 4, 1942, to the Crocker First National 
Bank of San Francisco, in the following words and 
figures: 
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Lompoc, California, Sept 4 19g No.~ 
Lompoc Branch 

SECURITY-FIRST NATIONAL 90-451 
BANK OF LOS ANGELF..5 12 · 

H & Ocean 
Pay to the Order o! 

Cash 	 $30 °0 

___T~hic:=":::.rt~:y:L.:::.a~nd~n~o~/~100:::.:====00L.LARS 

/s/ Cll.fford H. Smith 

and did continue to wrong.t'ully fail to maintain 
suf.f'icient bank balance, as aforesaid, until said 
check was dishonored by said Security-First National 
Bank of Los Angeles. 

Specification 2: In that 2nd Lt. Clifford H. Smith, 
Headquarters, 8th Armored Division, did, at San 
Francisco, California, on or about September 8, 
1942, wrongi'ully !ail to maintain in the Security
First National Bank of Los .Angeles, Lompoc Branch, 
Lompoc, California., sufficient bank balance for 
the payment of a certain check, made and passed 
by him on September 8., 1942, to the American Trust 
Company of San Francisco, in the !ollowing words 
and :figures: 

Lompoc., California, Sept 8 19~ No._QQ_ 
Lompoc Branch 

SECURITY-FIRST NATIONAL 90-451 
BANK 	 OF LOS ANGELES 12 

H & Ocean 

Pay to the Order of 

cash $30 2.2. 

----=-Ti!.!:u.b!r~t!il.OC..:and~!...i!n~o/t..:l~OO~=====DOLLARS 

Isl Clifford H. Smith 

and did continue to wrong£u.lly fail to maintain 
sufficient bank balance, as aforesaid, until said 
check was dishonored by said Security-First National 
Bank of Los Angeles. 

-2



(181) 


Specification 3 a In that 2nd Lt. Clifford H. Smith, 
Hea.dq1...arters, 8th Armored Division, did, at 
Chicago, Illinois, on or about September 16, 
1942, wrongfully £ail to maintain in the Security
First National Banko£ Los Angeles, Lompoc, 
California, sufficient bank balance £or the pay
ment 0£ a certain check, ma.de and passed by him 
on Septenber 16, 1942, to the Terminal National 
Bank 0£ Chicago, in the following words and 
figures: 

Security-First Natl. Bank 
Bank Name Here 0£ Los Angeles No. 

Lem.Foe - Calli'. 
Town Name Here 

Chicago, Ill. Sep 16 1942 
Pay 
To The 

Order o£______,.;c_as.;;;;.;.;h__________~----~,12.;...;;.0~0~0;;.__ 


______Tw;e_n_.ty._an_d_n_o/_1_oo____DOLLARS__ ... 

l3/ Clifford H. Smith 
8th .Arm•d Div. 

Ft. Knox, Ky. 

and did continue to wrongfully fail to maintain suf
ficient bank balance, as aforesaid, until said check 
was dishonored by said Security-First National Bank 
of Los Angeles. 

He pleaded guilty to and was found guilty o£ the Charges and Specifi 
cations. No evidence o£ previous convictions was introduced. He was sen
tenced to be dismissed t.'le service. The reviewing authority approved the 
sentence Rnd forwarded the record for action under Article of War 48. 

J. The evidence introduced by the prosecution was documentary in 
form and consisted mainly o£ stipulations as to testimony, official or
ders pertaining to accused, the checks described in the Specifications, 
C2large II, and telegrams. All such evidence was introduced by the prose
cution with the express consent o£ the accused and defense counsel (R.7-ll). 

This evidence shows that on August 1, 1942, an order was 
issued for the transfer o£ accused £ran the 5th Armored Division, 
Camp Cooke, California, to the 8th Armored Division, Fort Knox, Kentucky 
(a. 1-.A.). On August 10, 1942, he was assigned by order of the Com
manding General, 8th Armored .Division, to duty in The Adjutant General •s 

\~ct 
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Section of that organization (Ex. 1-B). However, accused was hospitalized 
at Camp Cooke, California, on August 7, 1942, and was unable to leave 
Camp Cooke until August 311 1942, on which date he left for San Francisco, 
California, arriving at that city on September 11 1942 (Exs. 1-C, 1-D, 2). 

On September 4, 1942, at the Crocker First National Bank of 

San Fr~cisco, accused cashed a personal check for $.301 the check being 

drawn on the Security-First National Bank of Los Angeles, Lompoc Branch, 

Lompoc, California (Exs. l-I, 6). On September 81 1942, at the .American 

Trust Canpazv, San Francisco, he cashed.another personal check-for $30, 

drawn on the same bank (Exs. 1-J, 7). v.hen presented for p~nt, the 

two checks were dishonored by the drawee bank because the balance in 

accused•s account was, on each occasion, insufficient in amount to pq 

the check (Exs. 5, 61 7). Accused had opened an account at the dra118e 


· bank during Jul.y.1942, and had maintained a satis!'actor.r account until 
about September l, 1942. On September .3, 1942, the amount of his.balance 
was $4•.38. No deposits were made after this date. .Between September 
.3 and September 10 several checks were presented to the dra118e bank !'or 
payment, including the three checks set.forth in the Specifications, 
Charge II. P~ent o!' such checks was re.fused because of the insufficient 
balance. On September 121 1942, the bank received a letter .tran accused 
dated September 101 1942, in 'Which he state« that his account was over
drawn and in 'Which there was inclosed his promissory note for $150. 
This note was returned to accused by the drawee bank together with a 
letter to the effect that any application for a loan should be presented 
in the usual manner (Ex. 5). · 

On September 10, 1942, accused sent a telegram from San 

Francisco to the 8th Armored Divi~ion, Fort Knox, Kentuclq', stating that 

he was unavoidabl,Y detained "by accident" and that he was leaving that 

evening for Fort Knox, and requesting 10 d~s leave of absence ttto 

cover lost time"· {Exs. 1-E, 2.). Accused na granted. a 10 dq leave ot 

absence effective ·on or about September 5, 1942 (Exs. l-F, 2). 


On $8ptember 101 19421 at Fort Mason, California, accused 
obtained a transportation request fran San Francisco to Fort Knox, 
Kentucky., and left San Francisco on September 12. After stopping over 
for one night at Salt Lake City, Utah, because of illness, he resumed 
his journey and arrived at qhicago, Illinois, September 16 {R. ]J). 
On that date., at the Terminal National Bank of Chicago, he cashed a 
third personal check for $201 also dra:wn on the Security-First National 
Bank of Los .Angeles., Lompoc BranclJ. P~nt of this check was likewise 
refused because of insufficiency of funds (Exs. 1-K, 5, 8). On 
September 211 1942, accused reported to the Provost Marshal, Headquarters 
6th Service Command, Chicago, Illinois. He was attached to the 1600th 
Service Unit, 6th Service Camnand, an September 221 1942 {Exs. 1-0, 2, 3), 
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and on September 2J left to report to the Canmanding General, 8th 
Armored Division, pursuant to letter order, Headquarters 6th Service 
Camnand, of the ~rune date (Exs. l-H, 2, J). He reported at Fort Knox 
on September 23 (R. 21; Exs. 2, 10). Introduced by the prosecution, 
without objection by the defense, was an original extra.ct copy of the 
morning report of accused's organization stating,~ alia, that 
accused was granted 10 da;ys leave of absence as of September 5, 1942, 
that his status of on leave was changed to absence vd.thout leave as 
of ·September 15, 1942, and that he joined his organization on September 
24; 1942 (R. 7, 8; Ex. 10). It was stipulated that accused was absent 
without leave from September 14 to_ September 21, 1"942 (Ex. 2). 

Restitution of funds realized on the checks was made prior 
~o trial (R. 15, 17; Exs.-6, 7, 8). 

Accused testified that he had been hospitalized from June 23 
to August 28, 1942, because of yellow jaundice. He left Camp Cooke 
August 31 and-upon arrival at San Francisco on September l,.1942, did 
not feel well and decided to remain "for a couple days" in order to 
rest (R. lJ). He drank to sane extent, not realizing 'What effect it 
would have on him considering his period. of hospitalization. He did not 
become intoxicated but "it rather seemed to have the effect of placing 
me more or less in a daze-not completely, but partial daze" (R. 13). 
He continued in this state until September 10, nat 'Which time I perked 
up some" (R. 13). He then recalled cashing the checks but did not know 
their amounts or the status .of his bank account. Accordingly, he sent 
his bank a promissory note for $150, not _realizing that it might not 
be accepted. 'When he received_ the transportation request from San 
Francisco to Fort Knox on September 10, it was too late to get the ferry 
from San Francisco to Qa.kland ·t.here he was to entrain. He was "rather 
disgusted about this'' (R. l3), began drinld.ng again and did not leave 
San Francisco until September 12. \On September 13 he becrune -ill on the 
train, stopped for the night at Sal\ Lake City, Utah, and resumed his 
journey the following da;y. On September 16, when he arrived in Chicago, 
Illinois, his physical condition was nra.ther low and depressing" (R. 13). 
He had tianestic difficulties at his home in that city (R. 13, 16). As 
a result. he began drinld.ng again. He reported to the Provost Marshal, 
Headquarters 6th Service Camnand, on September 21, believing that he 
would thus be· under military control. Upon, arrival at Fort Knox on 
September 24 he reported the c·omplete story to the Adjutant General of 
the 8th Armored Division. He was then restricted to Camp limits and 
ordered to the duty of training clerks in the personnel section of the 
Division Adjutant General ts Office. Later he became head of the section 
(R. 13, 14). He redeemed the three checks concerned after he arrived 
at For~ Knox and received his transportation money (R. 15, 17). 
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First Lieutenant Joseph H. Jones, 3rd Canpa.rzy-, Officers• 
Candidate School, Fort Knox, Kentucky, commanding officer of the cau-
Pa.IV to -vdtlch accused belonged while attending the school, testified 
for the defense that accused•s conduct at the school had been excel
lent, and that he had very satisfactorily performed the duty of com
pany c0Tm11.ander for a three-d.~ period. Uitness believed him to be an 
excellent "soldier" (R. 18). Second Lieutenant James A. King, 1550th 
Service Unit, Fort Knox, Kentucky, classmate of accu.sed at the 0:Cficers• 
Candidate School, testified that his conduct at the school had been 
beyond reproach and that his character was excellent (R. 20). First 
Lieutenant D. D. Courtright, Headquarters 8th Armored Division, under 
'Whose supervision accused v;orked when he .reported at Fort Knox, stated 
that accused was at the time of trial personnel officer of the division, 
that his performance of duty was excellent and that his character was 
"exceptionally good" (R. 2l). Major R. o. Fu.l.lerton, 8th .Armored Division 
Adjutant General, testified that accused had then been in charge of the 
Units Personnel Section wider his supervision for two weeks, and that 
his efficiency was "excellent plus". He had previously been assistant 
personnel officer of the division. He further stated that accused's 
conduct and veracity had been above reproach, and that he would be 
satisfied to have accused remain in charge of the Units Personnel 
Section (R. 22, 23). Lieutenant Colonel L. L. Boyd, General Sta.ff 
Corps, 8th A:nnored Division, testified that accused's efficiency as re
ported to him had been excellent, that upon reporting he had been very 
cooperative concerning his previous actions, and that he had no reason 
to question accused's veracity or conduct since joining tl1e organization 
(R. 24, 25). ' 

4. It is clearly established by the evidence and by the pleas 
of guilty that when accused cashed the checks described in the Speci
fications, Charge II, he knew that the balance in his account was not 
sufficient to meet the checks 'When presented for pa,.vment. 1Jhen the 
checks were drav,n, the balance in his account -,.-as $.4.JS. Accused sent 
a promissory note for $150 to his bank accompanied by a statement that 
he had overdraYm his account. Al though accused may have hoped that 
this action would result in the payment of the checks upon :iresentation 
such a hope was clearly unjustified, as was evidenced by the fact that 
the checks were subsequently dishonored for lack of sufficient funds. 
In view o:f the seriously depleted state of the' accol.lllt with relation 
to the comparatively large amount of the negotiated checks, and the 
umrarranted assumption by accueed that the checks would be honored be
cause of the receipt by his bank of a promissory note, it must be con
cluded that accused's actions indicated either reprehensible careless
ness, complete indif:ference, or a deliberate desire to gain time and 
temporary relie:f from the result of his actions. The allegation that 

. accused wrong:fully failed to maintain a suf.ficient bank balance £or 
the payment of the checks was clearly proved. 
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It is noted that none of the Specifications, Charge II, allege 
that in passing th.3 checks accused intended to defraud. The alleg~tion 
in each Specification that he nw.rongfully failed" to maintain a suf
ficient bank balance for the p~ent of the check involved, states a.n 
offense, however, in violation of Article of War 96, such acts being 

. 	 of a nature to bring discredit on the.military service (CM 202027, 
McElroy). 

5. Four of the ten members of the court recommended that the sen
tence be "commuted to a reprimand, or admonished, or to a forfeiture of 
$25.00 of his pay per month for a period not to exceed six months, or 
any combination of the above". The recommendation was based upon the 
testimony of 'Witnesses as to the good character and efficiency of ac
cused, and upon the belief that accused "would be an asset to the Mili
tary Service in his present rank and should not be dismissed". 

6. War Department records show that accused is 26 years of age. 
He attended high school for two years and "Metropolitan Business Col
lege" for three months. He served as an enlisted man in the Regular 
A:rrrry for about eight years and five months. He was appointed a warrant 
officer, ju.1Uor grade, on Mey 15, 1942. Having completed the course of 
instruction at an officers' candidate school he was appointed a second 
lieutenant, Anrry of the United States, on May 23, 1942. He is married 
and has three children. 

?. The court was legally constituted. No errors injuriously a.r
fecting the substantial rights of a.ccused were committed during the 
trial. The Boa.rd of Review is of the op'.l.Ilion that the record of trial 
is legally sufficient to support the findings and sentence and to war
rant confirmation thereof. Dismissal is authorized upon conviction of 
violation of Articles of War 61 and 96. 

Judge Advocate. 

-?
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1st Ind. 

war Department, J.A.~.o., JAN 5 1943 - To the Secretary of War. 

1. Here-with transmitted for the action of the President are the 
record oi' trial. and the opinion oi' the Board of Review in the case oi' 
Second Lieutenant Clifford H. Smith (0-1010248), Headquarters 8th 
.Armored Division. 

2. I concur in the opinion of the Board o! Review that the record 
of trial is lega.lJJ sufficient to support the findings and sentence 
and to warrant confirmation thereof. Accused was absent 'Without leave 
!ran his organization, the 8th .A.rmored Division, .f'ran about September
14, 1942, to about september 21, 1942 • .A.t about this time he uttered 
a Beries of three checks in amounts ~gregating $80 but ll!'Ong.f'ul.13' 
£ailed to maintain sufficient bank bal.ances .f'or their p~ent 1d. th 
the result that the checks 'W9re dishonored. Restitution ot funds 
realized on the checks waa made prior to the trial. He was sentenced 
to dismissal.. Four of the ten members of the court recamll3nded com
mutation of the sentence to .saw lesser punishment in the form of a 
reprimand, admonition or forfeiture of pay. Accused has an excellent 
record both as an enlisted m~1 and officer. I believe that he is 
capable or .f'urther valuable service. ·In view or all the circumstances 
and the recomnenda:tion for cle:iooncy, I recanmend that the sentence be 
confirmed but suspended during the pleasUl"e of the President. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into e:rfect the recamnendation 
hereinabove made, should such action meet with approval.. 

~ C.,~a. . ..... 

Myron c. Cramer, 
Major General., 

The Jlldge Advocate General. 
3 Incls. 

Incl.l-Record of trial. 

Incl.2-Dr&tt ot let. tor 


sig. Sec. a! War. 

Incl.J-Form oi' action 


(Sentence confirrred but execution suspended. G.C.M.O. 3S, 15 Var 1943) 
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WAR Db.J)Alalll!Nl' 
Services of ::Suppl.1'

In the Office of The Judge Advocate General 
Washlngton., u. c. (187) 

..,...-Jlil:i Ot'C 2 ': 194? 
c;:U: 228.502 

UNIT.l!iJJ S'tAT.l!iS 	 ) HEADQUART~ THIRD ARlDRED DIVISION 
) 

Te 	 ) Trial by G.C.M• ., convened at APO 253, 
) Camp Pickett., Virginia., November 16., 23. 

Second Lieutenant WILLI.AM G. ) 1942. Dismissal. 
TALIAF.i.1Ut0., (0-1010882) 83rd ) 
Armored lieconnaissance Ba.tt&lion.) 

OPINION or the IDARD OF REVIEW 
HILL., CRESSON and LIPSCOMB., Judge Advocates. 

1. The Boa.rd o! Review has examined the record of trial or the 
officer named above and submits this., its opinion., to The Judge Advocate 
General. 

2. The accused was tried upon the .following Charge and Specification: 

CHARGE: Violation o! the 95th.Article of War. 

Specification: In that Second Lieutenant William G. Taliaferro, 
Infantry 83rd Armored Reconnaissance &i.ttalion was., at Jerome., 
Atizona, on or about October 10., 1942., in a public place., to 
wit., street in front of Ritz Theatre., drunk and disorderly while 
in uniform. 

The accused pleaded not guilty to and was found guilty of the Charge and its 
Specif'ication. He was sentenced to be "dishonorably dismissed from the ser
vice of the United States". The reviewing authority approved the sentence 
and forwarded the record of trial !or action under the 48th Article of War. 

3. The evidence shows that Company B., 83rd Reconnaissance Battal.ion, 
and accused., who _had formerly been in that company, were in Jerome, Arizona., 
on the af'tenioon and evening of October 10., 1942., after Company B bad par
ticipated in a parade in Clarksdale., Arizona. Accused was drinking beer at 
3:00 p.m., again at about 5:00 p.m., and for seYeral hours prior to ll:00 p.m.
(R. 17, 18; Exs. C., D). 

At about 11:00 p.m. Acting Chief o! Police T. W. Cantrell and Officer 
.M. s. Graham ot the Jerome Police Depart.m.ent, in response to a call from the 
Ritz The~tre., found accused and ::Sergeant Liska in an intoxicated condition. 
Chiet Uantrell, who had served nine years as an Army o!ticer, tried to get 
accused to quiet down and not make a scene in front ot the enlisted ii.en. Art.er 
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getting accused and Sergeant Liska across the street, accused began 
using profane language. ~ome of the aoldiers took the two into a saloon. 
In about five minutes accused came out of the saloon with a gl.ase of beer 
in hi• hand, blew hia 'Wbistle, called some of the men of Compsn,y B, gave 
th• llG, and told them to buy- some drinks tor the soldiers of Co.mpazl,T B. 
J.ccueed alao told them to get the bo71 together and tbe7 would clean up 
the whole town. ~'hie! Cantrell tried to get the accused off the •treet 
peapeabl.7 bu.t aceuaed ••• nr7 drwlk and would not go. The accused then 
atopped J. :a. Cox, .-,nager ot the Perm,y store, who was wearing tan pants 
and a tan jacket, and asked him what company- he was in. Mr. Cox replied 
tut he was not 1n the J.nrr. Accused made an insulting remark, grabbed 
llr. Cox by' the wrist, twisted it, and stated that he was going to take 
lire Cox to camp. Officer Graham then &?Tested accuaed and, with the 
aaaiatance ot Chief Cantrell, took him·t.o the city- jail and locked him up. 
llbile on the street, accused had repeatedly- ueedtma.ny profane and obscene 
wrda in a n-rr loud "YOice which could be heard for a city- block. The 
aceuHd was 1n Ar,q uniform, with a bar ot a second Li,utenant on the left 
aide ot the collar ot hi• khaki shirt, and the 3rd Armored DiTi.aion insignia 
on the right aide of the collar and on the left sleeve (R. 19; Eu. C, D, E). 

The accused waa drank in the opinion ot Chief Cantrell, Ui'ficer 
Graham, Mr. t;ox and Printe W1JJiard J. Bond ot Co~~. Their opinions 
nre baaed on the tact. that the.accused swayed u he etood at.ill, staggered 
in walldng, his tongue was thick, talked in a lou.d a,nd. arrogant TOice, .used 
profane and indecent language, and because he did not recognise that Mr. 

• 	 Cox waa not. in Afff¥ uniform. lit. 20; Exa. c, D, E) 
. . 

4. the defense ottered no test:ini'.>DT• The accuaed elected to remain 

silent (K. 21). 


,. The eTi.d.ence ahowa that accuaed was drunk in. uniform upon a public 
at.net ot.Jel'Glle, J.risona, on October 10, 1942, in the presence .ot enlisted 
... and ci'rilians. He staggered in walldng, nay-ed while standing atlll, and 
talke41a a loud and &n"Ogant wice. 

The nidence alao shows that he wu diaorderl.y-. He uaed profane 
and. indeeent language in a TOice which could be heard a block away-, came 
eut ot a aaleoa with a gl.asa of beer in hie hand, gaTe mone7 to the soldiers 
te 'buT dr1nka and told th• to get the bo7S together and they- would clean 
-up the whole town, grabbed a ci'rl.llan, ma.de insulting remarks to him and 
told hi.a that he wwld take M:Jl to camp• .la a result ot the abon conduct, 
the acouaed wae publidT &ITeated and locked up in the city jail. 

The Kanu&l tor Courla-Ya.rt.ial, 1928, cites "being grossl.7 drunk and 
conspieuoul.7 diaor4'rl.7 in a public place" as an instm ce ot Ti.olation ot 
the 9St.h ·'rt.icle of liar (»CK 1928, par. 151). Winthrop states as an instance 
ot -.a ott•n•e chargeable under that. article, "Drunkenness ot a gross character 
comd.t.tecl in the preaence ot llilitary' interiors, or. charactized b7 some 

. peculiarl.7 ahaaehl conduct or disgraceful exhibition ot himself b7 the accused, 
(lfintuop JW.it&r7 Law and .frecedents, Reprint, p. 717). The eTi.dence shows 

· that the aceuaed wae conapicuoualy- diaorderl.7, grossly drunk, and made a 
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disgraceful exhibition of himself in a public place in the presence of his 
military inferiors and civilians.m In the opinion of the Board ot Jiniew, 
the endence establishes a nolation of the 95th Article of War. 

6. 'l'he accused is 24 ;rears of ag~. 'fhe records of the Uff'ice of The 
Adjutant General show his service as follows: .l!:nlisted service from ~eptember
:30, 1940; appointed second lieutenant, J.rmy- of' the United States, !rom 
Armored Force Officer Candidate t>chool, and oxt.eMed ~ctive duty, June 13, 1942. 

7. T~e court was legally constituted. No errors ~uriously affecting 
the substantial rights o! accused were coJDlli.tted during the trial. For the 
reasons stated, the record o! trial in the opinion ot the Board o! Renew, 
is legally sufficient to support the findings of' guilt7 of' the Charge and its 
Specification, in violation of Article of War 95, legally suf'!ieent to support 
the sentence and to warrant confirmation ot the sentence. Dismissal is .man
datory upon conviction of' a violation ot Article of War 95•. 

. _:=:) ' .. 

/~ ~/~ J......-, Judge Advocate. 

?kc::GWQ~~ Judge Advocate. 

~gf~J~_dge Ad.To·ca.te. 
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SPJGH 

CM 228502 1st Ind. 


War Depa.rtrnent, J.A.G.o., JAN 2 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant William G. Talia.ferro (0-1010882), 83rd Armored 
Reconnaissance Battalion. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and sentence, and 
to warrant confinnation of the sentence. I recommend that the sentence 
be confirmed and ordered executed. 

3. Inclosed herewith are a draft of a letter for your signature, 
transmit-ting the record to the President for his action, and a form of 
Executive action designed to carry into effect the above recommendation. 

Myron C. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.l- Record of trial. 
Incl.2- Dft.ltr.for sig. 

Seo.of war. 
I~l.3- Fonn of Executive action. 

(Sentence confinned. G.C.M.O. 40, 17 Mar 1943) 
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In t.1e Oi':i:'icE: of The Juci.ge advocate Qenerdl 

·;;;ashin[;ton, D. c. 

SPJGH 
c:1: 22s507 

UN I 'l' i; D STATES 	 ) FIE.'L' CAVALfil DIVISION 
) 

v. 	 ) Trial by G.c.M., convened at 
) Fort bliss, Texas, November 

captain \'.'ILL::U..:.: c• 1-nm: ) 19, 1942. Dismissal ancl for
(0-.308672), Quartennaster ) feiture of all pay and allowances, 
Corps. ) and confinement for three (3) 

years. 

OPIIJI-JJ of ti1e BJA?Il of RJ.:.:VTX 
Ci~::SSJi~, LIPSCJ~ and SLEE.PE:?., Judge .c<dvocates. 

1. The Board of Review nas exa!'!li.ned th2 record of trial in the 
case of the officer named above and su.omi ts this, its opinion, to 
The Judge tdvocate General. 

2. 'll1e accused was tried upon the following Charges a::1.d Speci
fications: 

CIIA.HGE I: Violation of the 96th Article of War. 

Specification 1: In that Gaptain 1';illiam C. Noon, Com

pany "E", 56th ~u.artennaster Rei;iment, r1.id, at :'.:1 

Paso, Texas, on or· about ;:arch 9, 1942, wrongfully 

and fraudulently· convert to his own use the sum of 

Five Dollars and Twenty-five cents (~i5.25), cur

rency of t11;a LTnited States, of ti:1e value of t;5.25, 

the property of (.:01.,pany 11111 , 3rd Battalion, 55t.'1 

Quartermaster l~egiment and belonc:;i.ng. to the Com

pany F\md of said coupany. 


Specification 2: In that Captain i-,-illian G. j]oon, Com

pany "Eu, 56th Quartermaster Regiment, did, at E!l 

Paso,· Texas, on or about b.pril 27, 1942, wrongfully 

and fraudulently convert to his own use the swn of 

Five Dollars and ?wenty-five Cents ((;5.25), currency 

of the United States, of the value of 85.25, the 

property of t..:o:!t_pany "L", Jrd Battalion, 55th i.,iuarter

rnaster .i'(;:6 i.11ent ~ntj ~elonging to tile Co:npany Fund of 

said corai)any. 
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Specification 3: In that Captain William c. Noon, 

Company "E", 56th Quartennaster Regiment, did, 

at Fort Bliss, Texas, from about February 1, 

1942, to about May 1, 1942, knowingly and wrong

.fully indulge in the practice of purchasing at 

various times and at a substantial discount war 

stamps from enlisted men of his command, which 

he had previously sold to the men on credit, on 

the company collection she,c1t1 thereby making a 

profit for himself from enlisted men of his 

corrnnand. 


CHARGE II: Violation of the 95th Article of War. 

Specification: In that Captain William c. }!oon, Com

pany "E", 56th Qi.iartennaster Regiment, did, at 

Fort Bliss, Texas, on or about July 22, 1942, 

with intent to deceive 11ajor Thomas O. Mitchell, 

an investigating officer, officially state to 

the said ;.;ajor Thomas o. Mitchell, in substance 

that no fW1ds coming into his hands as proceeds 

from the sale of shoulder patches to personnel 

of Company 11 L", 55th Quartermaster Regiment, 

reached his personal bank account and that he 

made .f'u1l payment for the patches to Youlin & 

Company of Los Angeles by one payment in paper 

money (cash), vm.ich statement was knovm by said 

Captain Vfilliam C. Noon to be untrue, in that he 

did remit by check to said Youlin & Company of 

Los Angeles, California, on or about MY 18, 

1942, the sum of $97.JO in payment !or such 

patches. 


He pleaded not guilty to and was found guilty of all Charges and Speci
fications. No evidence of previous convictions was introduced. He 
was sentenced to be dismissed the service, to forfeit all pay and· 
allowances due or to become due, and to be confined at hard labor, at 
such place. as the reviewing authority may direct, for three years. 
The revievdng authority approved the sentence and forwarded the record 
of trial for action under the 48th Article of War. 

J. With reference to Specifications 1 and 2 of Charge I the 

evidence, in substance, is as follows: 


There was admitted in evidence as Prosecution's Exhibit A a 
written sworn statement made by the accused durlng 'the latter part of 
.July,· 1942, duri.:ng an official investigation then being conducted by a 
duly appointed board of officers (R. 17). \Then this statement was 
made the accused identified three checks, each clrallil byV{. A. Roberts; Jr., 
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payable to cash on tha El Paso National Bank, and endorsed by the 

accused on the back. One check was for (?5.25, dated February 19, 

1942, one for $1.75, dated 1rarch 18, 1942, and one for $J.50, dated 

April 3, 1942. The accused testified that during the time he was in 

command of Company L all of the company fund money that came into his 

hands was deposited in the El Paso National Ban~ to the credit of the 

company fund account. He alone made such deposits and the three above 

described checks vrere so deposited. He further stated that he never 

dr~w any cash on any checks thc:t came into his hands as Company L fund 

money• 


. The three checks.mentioned in the statement of Captain Noon, 
in the amounts of ;i;5.25, ~1.75 and $.3.50, respectively, were identified 
in court and admitted in evidence, 'Without objection, as Exhibits B, 
c, and D. An employee o;f the El Paso lJational Bank testified that the 
larger of the tvro rubber stamp marks on the face of the three checks 
indicates that they were negotiated at the bank for cash; that when 
checks are accepted for deposi.t they are not so stamped, only the deposit 
slip is stamped; and that when a check is made payable to cash the 
presence of but one endorsement after pa.yment indicates that payment was 
made to such endorsee (R. 40). · 

_The depositions of Technical Sergeant Kenneth L. Coffee and 
Staff Sergeant Leonard C. Wagner were admitted in evidence, without ob
jection, as Prosecution's Exhibits E and F, respectively. Each of these 
witnesses was mess sergeant of Company L, 55th Quartennaster Regiment 
-at Fort Bliss, Texas, while the company was commanded by Captain Noon. 
One served in that capacity from January 1, 1942, to llarch 20, 1942, 
and the other from March 23, 1942 to l.Iay 18, 1942. During all of this 
time the company mess served meals to civilians for 25¢ per meal, and 
the money was collected by the mess sergeants, during their respective 
tenures, in the form of cash and checks, and turned over to Captain 
Noon as received. 

Major Hulen D. Wendorf, assistant trial judge advocate, appeared 
as a 'Witness for the prosecution, was qualified as an expert auditor of 
company funds, and identified the council book of Company L, 55th 
Quartermaster Regiment for the period from June, 1941, to liay 1, 1942, 
which was then admitted in eivdence, without objection, as Prosecution's 
:sxhibit G. This witness then stated that he had made a thorough exam
ination of the company fund records of Company L for the period December 
18, 1941, to April JO, 1942, during which time the accused was custodian 
of the fund, and had made a written analysis of the fund, vrhich analysis 
was identified by the witness and admitted in evidence, without objection, 
as Prosecution's Exhibit H. With respect to this analysis the witness 
stated that it did not show that any money had been deposited to the 
credit of the fund from civilian boarders at the cor.ipany mess during 
the period in question, and that the council book did not show that the 
three check (Exs. B, C and D) had been entered as receipts. 
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With reference to Specification 3 0£ the Charge I the,evidence, 
in substance, is as follows: 

The accused testified during the official investigation be
fore the board that he sold War Savings Stamps which were purchased 
out of the company fund, but that he never bought any stamps from 
Privates Lentz, Humfleet or Kroll (Ex. A). 

Private Edward c. Humfleet testified that while stationed 
at Fort Bliss during April and May as a member of Company L he purchased 
two bonds from the accused so that he could sell them back and get 
money to pay his debts. He made these purchases at different times 
and on each occasion was.charged $18.75 on the collection sheet, which 
was subsequently deducted from his pay. The purchase and resale to the 
accused were in each instance simultaneous. The first time he received' 
$10 from the accused, and the second time $16 (R. 57). 

Friyate First Class Robert F. Lentz, by deposition, testified 
that 'While stationed at Fort Bliss as a member of Company L he pur
chased War Savings Stamps from the accused on two occasions, the first 
of February and the first of March, 1942. These purchases were charged 
on the collection sheet and collected for at the end of the month. He 
resold them to the accused at the same time they were purchased. ·The 
first time he received a check for,?$ in return £or $10 in stamps, and 
the second time he received cash in the amount of $7 in return for ~10 
in stamps (R. 64; Fros. Ex. K). 

. Private First Class Edmund R. Kroll, by deposition, testified 
that while stationed at Fort Bliss, Texas, as a member of Compacy L he 
purchased ;var Savings Stamp~ from the accused on credit to be paid for 
out ot his pay. There were three such transactions, one in February, 
one in March, and one in April, and each time he bought $18.75 worth of 
stamps. Later he resold them to the accused. One time he sold $18.75 
worth of stamps for $12. Another time he sold $18.75 worth for $9, and 
another time he sold $18.75 worth for $7.50. On each of these occasions 
he received payment by check (R. 65, Pros. Ex. L). 

With reference to the Specification of Charge II the accused 
testified, dUI'.'ing the official investigation before the board of officers, 
that he obtained shoulder patches from Youlin & Co. of Los Angeles for 
the co;ivenience 0£ the men in his company who wished to purchase them. 
This was not a matter involving the company fund and he obtained the 
patches on his personal credit. When the patches were sold he remitted 
the proceeds to Youlin & Co. None of this money was ever deposited in 
the bank. He kept it in a sack and paid Youlin & Co. in cash (Fros. 
Ex. A) •. 

E. R. Singennan, an accountant employed by Youlin & Co., 
testified, by deposition, in substance, that he was familiar with an 

l i , 
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account that his firm had with Company L, 55th Quartermaster Regiment, 
Fort Bliss, Texas, in connection with which his firm had corresponded 
with Captain Noon, that on may 20, 1942, his firm received a check on 
this account for $97.30, and that no payments on this account were ever 
made in cash (R. 64; Pros. Ex:. I). 

The gravamen of the offense charged is that the statement 
made by the accused, that he paid for the patches in cash, was made 
with an intent to deceive the investigating officer, and, inasmuch as 
this statement appears in the transcript of the testimony of the accused 
taken before that officer it is necessary, in order to determine 
whether such intent existed, to examine in detail all of his testimony 
that relate~ in any way to the alleged false statement. The attention 
of the accused was directed to a ·1etter from Youlin & Co. acknowledging 
the receipt from the accused of his check for $97.30 in settlement of 
the account. · 

"Q. *i:-k In the letter you will note that Youlin & 
Co. recites that your remittance of $97.JO was made 
by check? 
"A. If it was made by check I would like to know 
where my check is. 
"Q. You state that you made it in cash? 
"A. Yes, sir. · 
"Q. Are you still positive that you made that pay
ment of $97.JO to Youlin & Co. in cash? 
"A• Yes. If I had my check books here I could 
say definitely. 
"Q. ?H:"* You still do not know whether you sent 
them green backs or whether you sent them a check? 
"A. ~"* If I had rrry bank stubs I could answer that 
question definitely. 
"Q. I want to know if you want to change your 
testimony? 
"A. I will change it to satisfy this case, I 
paid it by check. 
"Q. In other words you now testify that you paid 
the ~t97.JO by check? 
"A. I am saying that because I am not sure. 
"Q. i:~-* I would like to know at this time how the 
~'97 .JO was actually remitted, if you are willing 
to tell me? 
"A. My answer to that is this way. I am going to 
say that it was paid by check and if I can't find my 
check rook, my first answer will stand" (Pros. Ex. A). 

4. Lieutenant Colonel James D. i-1ooney, Adjutant General's Depart
ment, Post Headquarters, Fort Bliss, Texas, testified that at Headquarters 
the accused had the reputation of being a good·officer (R. 73). 
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Maj or James I Stewart, Transportation Corps, Fort miss./· 
Texas, testified that he had known the accused for a little more than 
a year and that his general reputation as to honesty and integrity and 
fair dealing was good (R. 74). · 

The defense introduced in evidence, as Defense Exhibit No. 1, 
duplicates of the ledger sheets of the account of the accused in the El 
Paso National Bank for the months of February, March and April, 1942, 
£or the purpose of showing that during those months no checks were drawn 
by the accused in the amounts testified to by Kroll (R. 7&). 

The rights of the accused were fully explained to J;d.m and he 
elected to remain silent. 

5, With respect to Specifications l and 2 of Charge I the evidence 
is uncontradicted that the three checks represented payments by a civilian 
for board at the company mess, that they should have been deposited to 
the credit of the company fund at the n Paso National Bank, that the 
accused had possession of them for that purpose, and that they had been 
presented at the bank, Ydth the blank endorsement of the accused affixed, 
and had been cancelled by the bank. 

The accused stated that the checks were deposited by him to 
the credit of the company .fund, but an employee of the bank, after exam
ining the check, testified that the rubber stamp mark showed that they 
had not been deposited, but, on the contrar;y, had been cashed. In addition 
to this a qualified expert testified that an examination of the books 
and records of the company fund .failed to disclose that any deposits 
had been made at any time for any money received from civilian boarders. 

In the opinion of the Board of Review the inference· is justi 
fiable that the accused did not deposit the check, but instead received 
cash thereon which he wrongfully and f'raudulently converted to his own 
use. 

With respect to Specification 3 of Charge I, three enlisted 
men testified that they had bought stamps, or, in one case bonds, from 
the accused, and had immediately resold them to the accused at a sub
stantial profit to him. However, a careful examination of the testi 
mony of these witnesses, particularly Private Humfleet indicates that 
these so called 11sales11 were not bona fl.de, but merely constituted a 
deceitful procedure whereby the enlisted men, for their own convenience 
borrowed money from the accused, at a handsome profit to him, and with 
a guaranty of repazyment furnished by the Company Collection Sheet (R. 57). 

The accused, in his statement to the investigating officer, 
denied that he had ever bought any stamps or bonds from these men. How
ever, the finding of guilty indicates that the court, who saw and r..eard 
the witnesses testify, chose to accept as true the testimony of the wit
nesses for the prosecution and no reason is apparent to the Board of 
Review wey such finding should be distrubed. · ) t3 
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11ith reference ".:.o ti1e Specifica.c.ion, Charge II, the facts are 
t..h""t ti1e a.ccu.sed, for :.:ne convenience of ti1p, meubers of his couipauy, 
arranged .-,i ti1 Youlin & Co. of Los Angeles to be SU:;J,)lied witr1 shoulder 
patches which i.1e sold 00 members of his company and aijplied the money 
collected to the settlemeI1t of his account. It was not a company matter 
and had novi1in.:; :;.o oo wl th -che company fund. Insofar as ti:1is p11ase of 
t~1e investi~atj 011 was concerned ·0rw sole __•nrpose of the investiga-cing 
0£'fic9r was "i:,o determine wheth.;r ti1e accused h.ad t,1ade a profit on the 
patches sold. 

It ,.-,,as c.iar6 '3d that -+:.lie accused I!lci.de a sworn staternr;mt to ths::: 
investigatin;; officer knov:ing such statenent to be untrue anc, with intent 
to dec0ivf:l that· officer. Ti:1e false· statement, alleged to have been made, 
was t!1at none 01' t;1e ,::oney collect3d from tha sale of shoulder patches 
reached his personal ban:: account and that he had paid for the patches 
in cash. As to tl1e first element of the statement ti1e evtdence is un
contradicted (Pros. Ex. A} tha.:. none of this money went in;;o rus personal 
ban:c account. As t.o the second element of the) state:tcnt the evidence 
is equally strong thc:..t he paic.i. for the patches by check, not cash. 

Tne accused d:d testify, in answer to one series of questior.s, 
that he had 11£.de t11e payment in cash (Pros. Ex. A, p. 15). Howevar, an 
examination of tha entire statement of th.J accused, insofar as it relates 
to the rr.anner of this payment, clearly indicates thci.i:.. hd was not certain 
just how he made tl1e remittance, and that the inv3stibating officer m~st 
have been fully aware of this doubt (Pros. :..;x. A, p. 20, 21). It is the 
opiruon of the Board of rleview that the prosecution has failed to estab
lish beyond a reasonable doubt that the accused ,::ade the alleged state
ment, or any part thereof, corruptly and wi.th a wilful intent to deceive 
the investigating officer. 

6. After the arrain:;n1ent of the accused the defense presented a 
motion for a contin'.IBnce urgi_ng va.rious reasons in support tbercof. 
The court, exercised its discretionary power, denied t~1e motion,- subject., 
however, to the rit;;ht of the defense to renew the motion up0n the com
pletion of tho ::,rosecut:i.on I s case (R. 7-16). Upon the co::n:11':ition of the . 
prosecution's case the defense ren~ed i.ts motion for a continuance but 
the motion was again denied (R. 66-71). Near the e~1d of foe tria.l t:ne 
defense again renewed its motion for a continuance with t11e pa.rticuJar 
request that the trial be postponed in order to give the defendant an 
opportunity to produce certain evidence from the :)an!: recorcis of the £1 
Paso National Bank. The prosecution at this point withclre,·, the objection 
which it had previously made to the admission of certain bank statements 
in the possession of the defense coveri.ng the accoru1t of the accused in 
the El Paso National Bank for the months of ~i'o":)ru.lry, :·arch and April, 19.'.2. 
ThEl defense thereupon withdrew its motion for a cnntinuance. 'Ihe court., 

,, 
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through ' i:.s law member, asked the defense counsel the following 
question: 

uIn view of the w.i. thdrawal of the 
objection, does defense still desire 
to have its renewed plea for con
tinuance stand?II 

In reply to this question the defense counsel made the following 
answer: 

"No., if it please the Court, that 
reaches what we had feared might 
be an objection to the evidence" 
(R. ?5-76) 

Thus the original motion for a continua.nee which was presented in the 
bezinning of the trial was narrowed twice during the process of the trial, 
and finally complP.tely withd.rawn. 

Although the complete withdrawal by the defense of its motion 
for a continuance elemiru:.ted any possible question of. error inc onnection 
.-d. th the court I s ruling thereon, an analysis of the principal reasons 
offered in support of the motions gives further proof' of the justice in 
the court•s action. 'lhis analys:i:: ma.y be summerized in five points as 
follows: 

(L) The defense contended that the accused had only succeeded in 
obtaining the services of a civilian defense counsel on the night 
before the trial, anu that the defense counsel had not, therefore, had 
an opportunity -c,o confer with certain witnesses or to prepare to defend 
the accused. The contention is subject to the criticism that the accused 
had bean on notice t.hat his trial was impending for approximately six 
weeks, and had, therefore, a'llple tima within which to secure the services 
of a civilian counsel. The reference of the defense to certain 'Witnesses 
was not. made dAfinite, and particular witnesses were. not named. Furthermore, 
it is pertinent to the motion of the defense that the record shows that 
the accused was represented prior to his trial by the regular appointed 
defense counsel. 

(2) The defense contended that no subpoenas had been issued for 
witnesses for the defense. The defense failed, however, to indicate 
what witnesses might have been desired, what their expected testimony 
would have been, or that any subpoenas were ever aske:i for. 

· (3) The defense complained that certain depositions were taken 
by the prosecution, and that the defense had no means of knowing what 
the answers to the several interrogBtories would be until the night 
before the trial. It appears, however, that the interrogatories to 
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each deposition vre1·e based upon information developed at the preliminary 

hearings in June, and that th3 answers to the interrogatories were 

substantially the same as the answers which h~d been given at thaG time. 

The accused was present at these hearin;;s ci.nci had been furnic:hed complete 

records of all the testimony aaduced, prior to ti1e tirile the charges were 

filed. The defense was in a position, therefore, to 11.ave antic:ipated the 

answers to Ghe deposition anc:i could ri.:.vc suffered no surprise. 


(4) The defense contended that it needed time in which to secure 

character witnesses. On this point tHe r·3cord shows th&t a substantial 

number of cii.aracter witnesses were present.ed "".nu the further production 

of such evidence·would rove been cumulative only. 


(5) 'The defense contended ti1,:d:. it needed time in which to check 

the bank records at the Bl :easo l;a i:.ional JJank in order to be able to 

introduce certain testimony in defense as well as to impeach the testiIDony 

of witnesses Y.rolle and Lentz. This contention was insisted upon 1:ntil 

the prosecution withdrew its objection to i:.,1e use of the statenents from 

the l!.'l Paso National Bank covering the account of the accused for the 

months of February, Earch, and April, 1942. 'Ihe introduction of these 

bank statP..ments into thJ evid::mcc appears to have given to the defense 

all the infon,1ation ancl all ti,e benefit which it could have obtained from 

any inspection of the 14ecorci.s in the El Paso national ::Jank. 


Aside, therefore, from the action of the defense in withdrawing 

its motion for a continuance, we must conclude L.hat the motion was proper

ly disposed of upon each p1~esento.tion and that no subst:i.ntial rii;;ht of 

the accused was violated by the court's action in relation, thereto. 


?. The accused is 42 years of age. The records of tile Office of 
. The Adjutant ueneral show that he was com.missioned second lieute.1c.Ut, 
Quartennaster corps, Reserve, April 19, 1933, was promoted to first 
lieutenant, ~artennaster Corps, Roserve, Eay 4, 1936, and was promoted 
to captain, Quartermaster corps, r~eserve, r...ay 14, 1940. H,3 v:-as o:::-dered 
on extended active duty on January 14, 1941. 

8. The court was legally constituted. l':o errors injuriously 
affecting the substantial rights of t:ne accused were committed during 
the trial. The Board of Review is of the opinion L.i1at. the record of trial is 
not legally sufficient to support the findings of guilty of Charge II 
and the Specification thereunder, but is legally sufficient to support the 
.findings of guilty of Gharge I and the Specifications thereundt-;r, anJ the 
sentence, a:1d to ;'{arrant confirmation thereof. Dismissal is authorized 
upon conviction of a violai.:.ion of Article of ~"far 96. 

b~fd:::..L~ ._. Judge Advocate • 

.·~~Judge -'dvocate. 

~ , Judge Advocate. 

)~0. 
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Vfar Department., J .A.G.o•., Al>R 2 3 1943 - To the Secretary of War. 

1. Herewith transrnitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Captain V1illiam c. lloon (0-308672)., Quartermaster Corps. 

2. I concur in the opinion of the Board of Review that the re
cord of trial is legally sufficient to support the :ei.nciings of guilty 
of Charge I and its Specifications, and legally insufficient to support 
the :findings of guilty of Charge II and its Specification., and leg~ll.y 
sufficient to support the sentence and to warrant confirmation thereof. 

The accused on two occasions fraudulently converted. to his 
own use sums of money aggregating in each ease $5.25., belonging to 
the company £und of his company and engaged in the practice of purchas
ing :from enlisted men of his company., at a discount., War Savings Stamps 
which he had sold to these enlisted men on credit. Discounts to ac
cused 0£ $41.85 were shown. Accused was sentended to dismissal., total 
:forfeitures and confinement at hard labor for three years. I recommend 
that Charge II and its Specification be disapproved and, in view of all 
of the circums·tanees and the :fact that accused has already been con
fined :for several months, I reconmend that the s~ntence be coni'i:nned., 
but that the confinement and forfeitures be remitted. 

3. The Board of Review has given care.f'ul consideration to an 
attached brief 0£ the defense counsel., and to attached letters and 
inclosures from the Honorable Tom Connally., H. M. Kilgore., \'!. Lee 
o•Daniel.,.Frederick Van N'uys., United States Senate, and :from the 
Honorable R. E. Thomason., Andrew Edmiston., and Gerald w. Landis, 
House of Representatives. Consideration has also been given to the 
attached letters :from Mrs. c. w. Noon, 'Wife of the accused., addressed 
to the President of the United States, the Secretary of War., The 
Adjutant General and The Judge Advocate General. 

4. Inclosed are a draft o:r a letter for your signature., trans
mitting the record to the iresident for his action., and a :form ot Exe
cutive action designed to carry into e!:fect the :foregoing recommenda
tions., should such action meet '\Id.th approval. 

~~~~~-
l(yron c. Cramer, 

Major General., 


The Judge ltdvocate General. 


21 Incls 

(Findings of gu1lt7 of Charge II and its Specification disapproved. 

Sentence confirmed bit confinement and forfeitures remitted. 

o.c.11.0. 119, 17 Jun 1943) · l%7 



Yi.AR DEPARTI&NT 

Services of Supply 


In the Office of The Judge Advocate General 

(201)Washington, :.J. C. . 

SPJGH 
CM 228509 JAN 151943 

UNITED STATES) 
) 

v. ) 
) 

Second IJ.eutenant FORREST ) 
W. BIGELCYlf (0-442416), Air) 
Corps. ) 

.AID."Y AIR FORCES 

GULF COAST TRAINrnG CEHTER 


Trial by G.C.M., convened at 
Army .Air Forces Bombardier 
School, Midland, Texas, 
iJovember 13 11 1942. Dismissal 
and Total Forfeitures. 

OPINION of the BOA.RD OF Rh'VIE':1 

HILL, LYON and SARGENT, Judge .Advocates 


1. The record of trial in the case of the officer named above 
has been examined by the Board of Review, and the Board subru.ts this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the follov.~ng Charges and Specifi 
cations: 

CHARGE I: Violation of the 61st Article of i'far. 

Specification 1: In that Second Lieutenant Forrest 11. 

Bigelow, Air Corps, did, vii ~out proper leave, 

absent himself from his station at Lamesa .Army Air 

Forces Glider Traini~ Detachment, Lamesa, Texas, 

from about July 7, 1942, to about August 8, 1942. 


Specification 2: In that Second Lieutenant Forrest w. 

Bigelow, Air Corps, did, vd thout proper leave, 

absent himself fro1:1 his proper station at William 

Beaumont General Hospital, El Paso, Texas, from 

about .Aut,'Ust 29, 1942 to a.bout Augus-t; 31, 1942. 


Specification 3: In that Second Lieutenant Forrest w. 

Bigelow, Air Corps, did, without proper leave, 

absent himself from his station at Lamesa }J.-my Air 
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Forces Glider Training Detaclunent, Le.mesa, Texas, 
from about September 4, 1942, to about September 
24, 1942. 

CHARGE II: Violation of the 95th Article of War. 

Specification l: In that Second IJ.eutenant Forrest w. 
Bigelow, Air Corps, Le.mesa Arm::{ Air Forces Glider 
Training Detaclunent, !Jlmesa, Texas, did, at ()lessa, 
Texas, on or about July 16, 1942, with intent to 
defraud, wrongfully and unlawfully make and utter 1 

to The Model Shop, Odessa, Texas, a certain check 
in words and figures as follows, to-wita 

Midland, Texas, July 16; 1942 No. 24 

THE FIRST NATIONAL BANK 
88-2161 
ll-E 

PAY TO ------Cash------ OR BEARER $10.00 

Ten•--~------------------ 00/100 DOLLARS 

For Cash Lt. F. n. Bigelow 

and by means thereof, did fraudulently obtain from 
The J.:.odel Shop, Odessa, Texas, the sum of $10.00, 
he, the said Second Lieutenant Forrest·V'i• Bigelow, 
then well knowing that he did not have and not in
tending that he should have sufficient funds in 
The First Hational Bank, Lj_dla.nd, Texas, for the 
payment of said check. 

Specif'ication 2: In that Second .Lieutenant Forrest w. 
Bigelow, Air Corps, Lamesa.Army Air Forces Glider 
?raining Detachment, Lamesa, Texas, did, at Big 
Spring, Texas, on or about July 23, 1942, with in
tent to def'raud, wrongfully and unlawfully make 
and utter to the Crawford Hotel, Big Spring, Texas, 
a certain check in viords and figures as follows' 
to""\tlt: 

Midland, Texas, July 23, 1942 No. 29 

THE FIRST N.A.TIOHAL BANK of' 1.IIDWID, TEXAS 

PAY TO ------cash---------------- $5.00 

- 2 
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Five--------------- 00/100 	DOLLARS 
Lt. F. W. Bigelow 

and by meall.s thereof, did fraudulent obtained from 
the Crawford Hotel, Big Spring, Texas, the swn of 
$5.00, he, the said Second Lieutenant Forrest w. 
Bigelow, then well knowing t4at he did not have 
and not intending that he should have sufficient 
f'unds in the First Natiqna.l Bank, Mj,dland, Texas, 
for the payment of said check. 

Speci.f'ication 31 In that Second Lieutenant Forrest w. 
Bigelow, .Air Corps, Lamesa Army .Air Forces Glider 
Training Detachment, Lamesa, Texas, did, at Big 
Spring, Texas, on or about July ·24', 1942, with in
tent to defraud, wrongfully and unlawfully make 
and utter to the Crawford Hotel, Big Spring, Texas, 
a certain check in words and figures as follows, 
to-wit a · 

THE FIRST N.A.TIOlJAL BANK of MIDLAND, TEXAS. 

Midland, Texas, July 24, 1942 No.· 30 

PAY TO THE 
ORDER OF ------Cash------------- $10.00 

--Ten ---------------------00/100 DOLLARS 

FOR Cash Lt. 	F. W. Bigelow 

and by means thereof, did fraudulent obtained from 
the Crawford Hotel, Big Spring, Texas, the sum of 
;10.00, he, the said Second Lieutenant Forrest Vl. 
Bigelow, then well knowing that he did not have 
and not intending that he should have su!'ficient 
funds in the First National Bank, Midland, Texas, 
for the payment of said check. 

Specification 41 In that Second Lieutenant Forrest w. 
Bigelow, ,Air Corps, LamiutL Army Air Forces Glider 
Training Detachment, Lamia, Texas, did, at Big 

.. Spring, Texas, on or ,bout July 24, 1942, with in
tent to defraud, wrongfully and unlawfully make 

- 3 

http:Cash-------------$10.00


(204} 


and utter to the Crawford Hotel, Big Spring, Texas, 
a oertain check in words and figures as follows. 
to""Wit: 

THE FIRST NATIONAL BANK of llIDLA.ND, TEX.AS 

Midland, Texas, July 24, 1942 No. 31 

PAY TO THE 
ORDER OF ------Cash--------------- $5.00 

--Five----·-----------------00/100 DOI.LA.RS 

For Food Lt. F. w. Bigelovr------· 
and by means thereof, did fraudulently obtained from 
the Cra,vford Hotel, Big Spring, Texas, the s~ot 
t5.00, he, the said Second Lieutenant Forrest w. 
Bigelcm, then wi;ill knowing that he did not have . 
and not intending that he should have sufficient 
funds in the First National Bank, Midland, Texas, 
for the payment of said check. 

Specification 5: In that Second Lieutenant Forrest w. 
Bigelow, Air Corps. Lamesa Army Air Forces Glider 
Training Detachment, Lamesa, Texas, did, a.t Big 
Spring, Texas, on or about July 26, 1942, with in
tent to defraud, v1rong.fully and unlawfully make 
and utter to the Crawford Hotel, Big Spring, Texas, 
a certain check in words and figures as follows• 

. to-rd ta 

THE FIRST NATIONAL BANK of MIDI.A.ND, TEXAS 

1J.i.dland, Texa.s, July 26, 194? No. 33 

PAY TO THE 
ORDER OF ------cash--------------- $10.00 

--Ten -----------------------00/100 DOLIARS 

For Food & Mel. Lt. F. "'ii. Bigelc:w 

and by means thereof, did fraudulently obtain~ from 
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the Crawford Hotel, Big Spring, Texas, the sum of 
~10.00, he, the said Second Lieutenant Forrest w. 
Bigelow, then well knowing that he did not have 
and not ihtendin6 that he should have sufficient 
funds in the First National Bank, Midland, Texas, 
for the payment of said check. 

Specificatic..n 6: In that Second ·Lieutenant Forrest Y(. 
Bigelow, Air Corps, Lamesa A:rmy Air l<..,orces Glider 
Trainint; Detachment, Lamesa, Texas, did, at Big 
Spring, Texas, on or about July 27, 1942, with in
tent to defraud, wrongfully and unlawfully make 
and utter to the Crawford Hotel, Big Spring, Texas, 
a certain check in words and figures as follows, 
~~-?iit: 

TH?.": FIRST NATIQ1{AL BANK OF MIDLA.lID, TEXAS 

Midland, Texas, July 27 1942 . J:.Io. 34 

PAY TO THE 
ORD~ OF------ Cash----------------$5.00 

--Five ----------------------00/100 DOLI.ARS 

Lt. F. r;. Bigelow 

and by means thereof, did fraudulently obtained from 
the Crawford Hotel, Big Spring, Texas, the s~of 
$5.00, he, the said Second Lieutenant Forrest ·w. 
Bigelow, then well knowing that he did not have 
and not intending that he should have sufficient 
funds in the First National Bank, Midland, Texas, 
for the payment of said check. 

Specification 71 In that Second Ueutenant l<'orrest w. 
Bigelov;, Air Corps, Lamesa Army Air Forces Glider 
Training Detachment, Lamesa, Texas, did, at Big 
Spring, Texas, on or about July 27, 1942,-vn.th in
tent to defraud, V.Tongfully e..nd unlawfully make 
and utter to the Settles Hotel, Big Spring, Texas, 
a certain check in words and figures· as follows, 
to-wita 
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TD FIRST NATIONAL BANK of MIDI.A.ND, TEXAS ' 

Midland, Texas; July 27 1942 lio. ~5 

. PAY TO THE 
<RDER OF ------Cash------~--------- $10.CX> 

--Ten-------------------~~ 00/100 DOLLA.R.S 

.· Lt. F. W. Bigelow 

and bf means thereof, did traudulently obtained trolA 
the Settles Hotel, Big SpriDg, Texas,. the sumof 
$10.00, he, the said Second Lieutenant Forrest W• 
Bigelow, then well knowiDg that he did not have and 
not intending that he should have sufficient funds 
in the First National Bank, Midland., Texas, for the 
payment of said check. 

CHARGE III: Violation of .the 96th . .Article of War. 

Specification la In that Second Lieutenant Forrest w. 
Bigelow, Air Corps, Lamesa .Army Air Forces.Glider 
1':raining Detachment, Lamesa, Texas, being indebted 
to Elliott Hotel, Odessa, Texas, in the sum of 
$57.30 for lodging, telephone~ cash, drugs, damage 
to mattress, and incidentals, which amount became 
due and payable on July 21, 1942, did, from July 
21, 1942 to October 3, 1942 dishonorably fail and 
neglect to pay said debt. 

Specification 2a In that Second Lieutenant Forrest w. 
· Bigelow, J.ir Corps, Lamesa umy Air Forces Glider· 

TrainiDg Detachment, Lamesa, Texas, did, at Big 
Spring, Texas, on or a.bout July 28, 1942, with in

. tent to. defraud, wrongfully and unlawfully make 
and utter to The Crawford Hotel, ~ig Spring, TexeJ!, 
a certain check, in words and figures as follows, 
to-wit a 

J.ridle..nd, Texas, July 28 1942. No. 36 

TIIE FIRST NATIONAL BANK 

88-388 


ll 


PAY TO ------Cash-----OR BEARER $10.00 
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Ten---------------------- 00/100 DOI.LA.RS 

For Food & Mdse. Lt. F. ll. Bigelc:,a 

and by means thereof, did fraudulently obtain from 

The Crawford Hotel, Big Spring, Texas, the sum of 

il0.00, he, the said Second Lieutenant Forrest w. 

Bigelow, then well knowing that he did not have 

and not intending th.at he should have sufficient 

funds in The First National Bank, llidland, Texas, 

for the payment of said check. 


Specification 3a_ In that Second Lieutenant Forrest w. 
Bigelow, Air Corps, Lamesa Army JJ.r Forces Glider 
Training Detachment, Lamesa, Texas, did, at Big 
Spring, Texas, on or about July.29, 1942, with in
tent to defraud, wrongfully and unlawfully make 
and utter to Lee Hanson, Big Spring, ·Texas, a 
certain check in words and figures as follows, 
to"""1t1 

THE FIRST NATIONAL BANK OF 11:mwm, TEXAS 
88-388 

11 
l41dland, Texas, July 29, 1942 No. 37 

Pay to the order of --Lee Ha.nson-----$10.00 

Ten------------------------00/100 DOLLARS 

For Supplies Lt. F. W. Bige_low 

and by means thereof, did fraudulently obtain from 

Lee Hanson, Big Spring, Texas, about 13.00 in ca.sh 

and about ft.7.00 in merchandise, he, the said 

Second Lieutenant Forrest w. Bigelow, then well 

knowing that he did not have and not intending that 

he should have sufficient funds in The First 

National Bank, Midland, Texas, for the payment of 

said check. 


Specification 4a In that Second Lieutenant Forrest w. 
Bigelow, Air Corps, Lamesa. .Army Air Forces Glider 
Training Detachment, IJimesa., Texas, .did, at Big 

• 
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Spring, Texas, on or auout August 1, 1942, with in
tent to defraud, wroni;fully a.nc. unlawfully make and 
utter to Lee Hanson, Big Spring, Texas, a certain 
check in words <u1d figures as follows, to-wits 

TJIE FIRST HATio:i'IAL BANK OF !.:IDI..A.IID, TBXAS 
88-388 

11 
llidland, Texas, August 1, 1942 No. 44 

Pay to the order of--Leelianson ---- $10.00 

Ten-~---------------------- 00/100 DOLIARS 

For Clothes Lt. F. W. Bigelow 

and by means thereof, did fraudulently obtain from 
Lee Henson, Big Spring, Texas, about 5/ in cash 
and about ~9.95 in merchandise, he, the said Second 
Lieutenant Forrest w. Bigelow, then well knowing 
that he did not have and not intending that he should 
have sufficient funds in The First National Bank, 
~idland, Texas, for the payment of said check. 

Specification 5s In that Second Lieutenant Forrest w. 

Bigelov,, Air Corps, Lamesa .b:rmy Air Forces Glider 

Training Detachment, Lamesa, Texas, did, at Big 

Spring, Texas, on or about August l, 1942, with 

intent to defraud, wrongfully and unlawfully make 

and utte~ to Lee Hanson, Big Spring, Texas, a 

certain check in words and figures as follows, 

to-wit: 


THE FIRST NATIONAL BANK 01'"' MIDWD, TEXAS 
88-388 
11 

Midland, Texas, August 1, 1942 xro. 45 

Pay to the order of Lee Hanson -------Cl0.00 

Ten --------------------------00/100 DOLIARS 

For Clothes Lt. F. Ti•. Bigelow t 
and by means thereof, did fraudulently obtain from 
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Lee uanson, Bib Spring, Texas, cash and merchandise 
totalling ~10.00, he, the said Second Lieutenant 
Forrest w. Bigelow, then well knowing that he did 
not have and not intending that he should have auf'
ficient funds in The First National Bank, Aiidland, 
Texas, for the payment of said check. 

Specifi9ati on 6 a In that Second Lieutenant Forrest w. 
Bigelorr, Air Corps, Lamesa ,Army Air Forces Glider 
Training Detachment, Lamesa, Texas, did, at Big 
Spring, Texas, on or a.bout August 2, 1942, with 
intent to.defraud, wrongfully end unlawfully make 
and utter to Collins Brothers, Walgreen Agency, 
Big Spring, Texas, a certain check in words and 
figures as follows, to-wit: 

THE FI.RS'r NATION.AL BAll"K OF MIDL&ID, 	 TEXAS 
88-388 

11 
Midland, Texas, August 2, 1942 No. 46 

Pay to the order of--Cash --------- $10.00 

Ten---------------------- 00/100 DOU.A.RS 

For Lt. F. W. 	 Bigelow 

and by moans thereof, did fraudulently obtain from 
Collins Brothers, Walgreen A{;ency, Big Spring, 
Texas, the swn of ~10.00, he, the said Second 
Lieutenant Forrest w. Bigelow, then well knowing 
that he did not have and not intending that he 
should have sufficient funds in The First National 
Bank, Midland, Texas, for the payment of said check. 

Specification 71 In that Second Lieutenant Forrest w. 
Eigel~r, Air Carps, Lamesa. J,,rmy .AJ.r Forces Glider 
Training Detachment, Lamesa., Texas, did, at Big 
Spring, Texas, on or a.bout August 3, 1942, with 
intent to defraud, wrongfully and unlawfully make 
and utter to The Ben Hogue Store No. 3, Big_ 
Spring, Texas, a certain check in words and figures 
as follows, to-wita 

- 9 

http:DOU.A.RS
http:NATION.AL


(210) 

THE FIRST NATIONAL BANK OF illDLA.lID, TEXAS 
88-388 

ll 

Midland, Texas, August 3, 1942 No. 46 

Pay to the order of --cash--------- $5.00 

Five------------------------ 00/100 DOI.LA.RS 

For Cash Lt. F. W. Bigelow 

and by means thereof, did fraudulently obtain tram 
The Ben Hogue Store No. 3, Big Spring, Texas, the 
sum of ~5.00, he, the said Second Lieutenant 
Forrest w. Bigelow, then well kn.owing that he did 
not have and not intendiDg that he should have suf• 
f'icient funds in The First national Bank, Kidland, 
Te:xa.s, for the payment'of said check. 

Specification 81 In that Second Lieutenant Forrest w. 
Bigelow, Air Corps, Lamesa .Army Air Forces Glider 
Training Detachment, Lamesa, Texas, did, a.t Big 
Spring, Texas, on or ·about August 5, 1942, with 
intent to def'ra.ud, wrongfully and unlawfully make 
and utter to Lee Hanson, Big Spring, Texas, a 
certain check in words and figures 
to-wits 

as follows, 

· Kidla.nd, Texas 8-5 1942 

THE FIRST NATIONAL BANK 
IN MIDLAND 

86-235 

PAY TO ----Lee Hanson -----OR ORDER $20.55 

Twenty and 55/100 -----------------DOLIJ.RS-
Lt. F •. 71. Bigelow 

a.nd by means thereof', did fraudulently obtain tram 
Lee Hanson, Big Spring; Texas, a.bout $10.00 in 
cash. and about. $10.55 in merchandise, he, the said 
Second I,ieutet>.ant Forrest w. Bigelow, then.well ' 
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knowing, that he did. not have and not intending 
that he should have sufficient funds in The First 
na~ional Bank, Midland, Texas, for the payment of 
said check.• 

Specification 91 In that Second Lieutenant Forrest w. 

Bigelow, Air Corps, Lamesa .A:rmy Air Forces Glider 

Training Detachment, Lamesa,. Texas, did, at Big 

Spring, Texas, on or about August 6, 1942, with 

intent to defraud, wrong.fully and unlawf'ully make 

and utter to Lee Henson, Big Spring, Texas, a 

certain check in words and figures as follows, 

to-wit: 


11.idland, Texas 8 - 6 1942 

THE FIRST NA1'I Ola.I. BANK 88-235 
~ IN l4IDLA.ND 

P.A.Y TO Lee Ranson OR ORDER $10.00 

Ten and no/100 ------------------ ,}X>LU.RS 

Cash Lt. F. \1. Bigelow 

and by means thereof, did fraudulently obtain from 
Lee Hanson, Big Spring, Texas, the sum of' $10.00, 
he, the said Second IJ.eutenant Forrest w. Bigelow, 
then well knowing .that he did not ha.ve and not in
tending that he should have sufficient .funds in 
The First National Bank, Midland, Texas, for the 
payment of said check. · 

He pleaded not guilty to and was found guilty of all Charges and Speci
fications. He was sentenced to be dismissed.the service and to forfeit 
all pay and allowances due or to become due. The reviewing authority 
approved the sentence and forwarded the record for action under .Article 
of Viar 48. 

3. The evidence for the prosecution shows that accused reported 
for duty at Lamesa Field, Texas, on June 3, 1942, and on June 5, 1942, 
was transferred to the hospital, Army Air Forces Bombardier School, 
Midland, Texas, for hospitalization. .Accused was discharged from the 
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hospital to a duty status, July 6, 1942. He was absent without leave 
from. his station at I.8lllesa Field from July 7, 1942, to August 8, 1942 
(R. 17~ 21J Ex.s. 1, 2, 3). (S~cification l, Charge I). 

On August 10, 1942, accused 'V/8.S transferred from confinement · 

1n quarters to the hospital, J.;r:my Air Forces Bombardier School e.t 


. lrli.dland, and was, on August 11, 1942, transferred to Yfilliam Beaumont 
Hospital, El Paso, Texas. He was absent.without leave trom his statiOZL 
al; the \'lilliam Beaumont Hospital from August 29, to August 31, 1942 

. (Exs. 1, 3, 4). (Specification 2, Charge I). · 
I

Accused wa~ discharged from the ffl.lliam Beaumont Hospital to ·a 

duty status on September 1, 1942, a.nd ordered to proceed to his original 

station at ?Amesa Field, Texas. Re did not return to Lamesa Field, but 

was "picked up" at Sweetw&ter, Texas, after being absent without leav~ 


· from September 4, to September 24, 1942 (R. 21; Exs. 1, 5, 6, 7). (Speci
ficiation 3, Charge I). 

It was further established in evidence that during the initial 

absence without leave of accused from July 7, to August 8, 1942, he 

registered at the Elliott Botei, Odessa, ?exas, on July 6, 0 1942. 01 

July 21, 1942, his luggage was placed in storage b7 the hotel authori-. 

ti.ea a.s he had not occupied his room tor two days. During his oo cupa.ncy, 


· accused incurred bills in the amount of ~7.30, which sum ha.d not been 
paid prior to trial (R• 23-26; Exs. 1, 8). (Speci.f'ication 1, Charge II;h 

Duri:ag the same period of his initial absence without leave, ao• 

oused wa.s a.lso a guest at the Crawford Hotel, Big Spring, Texas, from 

July 23, to July 29, 1942 (R. 26-28J Pros. Ex. 9). lllring the time that 

he was at Odessa and Big Spring, accused signed and negotiated the checks 

alleged in all Specifications (1 to 7, inclJ of Charge II, and in Speci-' 

tioations 2, 3, 4, 5, 6, 7, s. and 9, of Charge III•.These checks were 

drawn on The First Ha.ti on.al Bank of 1:Iidland, Texas. It was stipulated. 

that on the dates alleged, acoused signed and negotiated the checks 

described in these Specifications, and that he received, on the same 

dates, either in the torm of cash or merchandise, the amounts alleged. 

The checks were received in evidence, with consent of the defense, by 

virtue of the stipulation (R. 34, 35; Pros. Exs. 1, 10-24). 1Ylth the 

exception ot the check described in Specification 1, Charge II (Ex• 10), 

a. v,itneas having personal knowledge of· such fact identified each check 
admitted in evidence as having.been negotiated by accused. These wit
nesses further testified that the checks were not honored by the drawee 
bank when presented for payment, because of either an insufficiency of funds 
or because the account of accused was overdrawn, e.nd that resti'bltion had 
not been made prior to trial (R. 36-45). 
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Properly identified and introduced in evidence vra.s a statement 
of accused's checKtng account at the drawee bank. Accused deposited 
i1s5 on June 13, 194~. A series of vd_thdrawals resulted in there being 
no funds in the account on July 14, 1942. On July 24, 1942, two checks 
totaling $15 were recei ed by the drawee bank, which resulted in e.n over
d,raft in that amount of cused•s account, to which was added a service 
char um of $1.10 Vlhen accused negotiated all the checlcs 
alleged in the Speci of Charges II and III, he had no funds 
whatsoever in his account. No deposits to the account were made by ac
cused other than that made on June 13, 1942 (R• 45-47; Ex. 25). 

After accused had been advised that any statement he made might 
be used against him, he told the officer investigating the charges under 
consideration that "any checks he had written were no good but that he 
needed the funds and intended to pick them up and pay his obligations 
later on when he got some-money. He said he understood he had some money 
coming from the government 8 (R. 29, 35). 

-
4. For the defense, accused ·testified that he had been e.n enlisted 

man until he was commissioned on March 16, 1942. He had a total flying 
time of 3200-hours, and nine months' experience flying vdth the Royal 
Canadian Air force in Canada and a broad. He had also flown for ten 
years in the United States, Alaska, and South America. Shortly after 
he reported for duty at Lamesa Field, he was sent to the station hospital 
at Midland for treatment of a venereal disease. He was last paid at his 
previous station, Sheppard Field (Texas), for the month of May 1942, and 
had received no pay since that time. 1'11li.le in the hospital at Midland, 
he opened an account at The First National Bank of liidland. The amount 

.of the deposit was $165. During the latter part of June 1942, accused 
·forwarded 	from Midland to Lamesa Field, a pay voucher for the period 
June l to June 30, 1942 (R. 49, 52, 53, 55, 56; Ex. 26). (Although ac
cused stated that he requested therein that the check be sent to The 
First Nation.al Bank of l~idland (R. 49, 53 ), an examination of the voucher 
shows that accused requested that his check be mailed to him at Lamesa 
(Ex. 26)). 

Accused drev: the checks in question after his discharge from 
the hospital at Midland (July 6, 1942), and during the period of his 
absence without leave from July 7, to August 8. He cashed several checks 
while at Big Spring, some of which were returned unpaid to the payees in 
July and dlring the first part of August. About August 3, 1942, accused 
consulted a Mr. Balcer, an official of the drawee bank, and was told that 
his account 8.·,-as getting low". His pay check for the month of June had 
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not arrived. Accused informed I.Ir. Baker that there VTas no finance of
ficer at Lamesa Field, and that payments were handled either at Fort 
dorth or Lubbock. He stated that his check would be forthcoming in a 
week or two. Mr. Baker "agreed to carry me awhile until my check came 
throughO • Accused requested the payees of the checks which had been 
returned, to send them to the bank a.gain, a.s he vras satisfied that his 
June pay check ''would be in by then". On one of the checks· was a note 
from Ur. Baker saying, 11 to hold it for a few days, as it would be good". 
Prior to his release from the hospital, accused had been told by a 
Colonel Allott that he "would never be al;,le to fly again during my 
army career or after". Because of this fact he became depressed, doVill
hearted, and after his release he ngot drunk". After his conference 
~~th Mr. Baker, accused started for Lamesa Field, reached Big Spring, 
remained there for several days, and vras then "picked up" by the 
provost marshal (R• 49, 51, 52). 

II
Accused 11had no further chance to check up on my accounts, as 

he was then returned to La.mesa Field, kept in a hotel room for three 
days, returned to the hospital at hlidland, a.ni was then transferred 
to -;:illiam Beaumont General Hospital for observation. While at this 
hospital he requested the finance office there to inquire about his 
pay status, and sent several letters to La.mesa. Field asking from what 
station he would be paid. He received no replies. Accused was en
tirely v,i thout funds, and his uniforms were "in hock" for hotel bills. 
He wired his insurance company, and used dividends from his insurance 
to pay his hospita.l bills and train fare to Lamesa l!'ield. He informed 
his wife of the nature of his illness, and was later advised that she 
had started divorce proceedings. He was a.lsq informed at the hospital 
that he was under observation of a psychiatrist for any mental abnor
mality. Upon his release from \'rilliam I3ea.umont I:Iospita.l (September 
1, 1942), accused felt "downhearted", as he had previously been told 
he could not fly a.gain, and because he could not get his pay and there
by dispose of his bills. Accordingly, he "proceeded to get 'plastered'"• 
He was waiting for a train to Lamesa when Sf)prehended at Sweetwater 
(September 24, 1942). At the time he had a train ticket from Sweetwater 
to Lamesa (R. 49-54; Ex. E). 

Accuse-d further testified that he depended on his~ pay for 
support, that he did not intend to defraud anyone, and that he intende~ 
to po.y his debts by borrowing on his life insurance, regardless of the 
outcome of the trial. Accused admitted that he had been absent without 
leave for the periods alleged in Specifications 1, 2,a.nd 3, Charge I 
(Ro 50, 54). 
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An official ·or the drawee bank testified that accused inter
viewed him on about July 22, 1942, and requested a loan "to take care 
·Ot a. ffSW checks 0. ~cused stated that his pay check was delayed, but 
that he "would take <care of these checks on pay day, which would be 
aroul:ld the first". A letter written by accused from llllliam Beaumont 
Hospital, dated .August 16, 1942, was received by his comm.anding officer 
at Lamesa Fielda in which accused requested that an arrangement be ma.de 
"with Ft. Worth to pay me while I am here in the hospital" (R. 58, 60; 
E,c. 27). 

5. !he uncontradicted evidence shows that accused absented him
self without leave at the times and placesalleged (Specifications 1, 
2, and 3, ~ge I). 

: It was established by the evidence that accused signed and 
negotiated·the check described in Specification 1, Charge II, and that 
he received the ilO a.s alleged. Although the payee of the check did 
not testify, an examination of Exhibit 10 discloses that the check was 
returned for in.s.ifficient funds and the defense did not dispute this 
fact.· 

It was also clearly established by the evidence that accused 
signed and negotiated the checks described in the Specjfications 2. 3, 
4~ 5, 6, and 7 of Charge II, and in Specifications 2, 3, 4, .5, 6, 7, 
8, and 9 of Charge III, that he_ received the amounts alleged, either 
in qash or in merchandise, and that such checks were dishonored by the 
drawee bank because of e.n insufficiency of funds, or because his account 
had been overdrawn. The only point in issue was whether accused signed 
and negotiated the checks with the intent to defraud. ~cused contended 
that he had not intended.to defraud aziyone, that he had forwarded to 
l.am.esa Field a pay Vt>ucher for the month of June, and that he fully 
e:xpeoted that the pay check would be deposited to his credit at the 
drawee bank, as requested, in sufficient time to insure payment of the 
checks 'When presented for payment. He further testified that on August 
3, 1942, he was assured by an official of the drawee bank that he would 
11 ca.rryme awhile" until the paycheck arrived. It is noted that although 
accused teatifie4 that he directed his pay check to be deposited to his 
account at the drawee bank, an examination of his pay voucher submitted 
for the month of June discloses a request that the check: be mailed to 
him personally at Lamesa (Ex. 26) • .Although accused testified that he 
was assured on August 3, 1942. by a bank official that he ~uuld be 
•carried" until the pay check arrived, the official himself testified 
that the.conference occurred earlier. about July 22, 1942, and that 
1.ecused had asked him for a small loan *to take care of a few checks" 

- 15 

http:intended.to


(216) 

until he was paid on. the first of the month. 1..ccused negotiated all 
of the checks ,,hi le he was absent v:ithout leave, and after he had drawn 
a $10-check which resulted in leavin; no balance whatsoever in his ac
count. After certain checks were returned unpaid to the payees thereof, 
accused continued to negotiate additional checks, despite the fact that 
he still had no funds in his account and knew that certain checks had 
already been disnonored.. After his release from William Beaumont 
Hospital on September 1. 1942, he did not return to his organization 
at Lamesa as ordered, where he could have made inquiries as to hls June 
pay check. Instead, he became intoxicated and absented himself ~~thout 
leave a third time for a period of 20 days. J:!:e admitted to the officer 
investigatini:; the charges that "any checks he had written were no good 
but that he needed the funds and intended to pick them up and pay his 
obligations later on v:hen he got some money". It is evident that the 
accused knew tha.t there wer~ no funds whatsoever in his account to 
oeet payment of 15 negotiated checks. totaling $140.55. In view of 
all the circumstances, the assertion of' accused that when negotiating 
the checks he did not intend to defraud anyone is unworthy of belief. 

Similarly. it was clearly established by the evidence that 
accused dishonorably failed and neglected to pay a debt of $57.30 in
curred at the Elliott Hotel at Odessa, Texas. That this amount was 
due on July 21, 1942, and unpaid prior to date of trial (November 13, 
1942), was undisputed • .Accused registered at the hotel on July 6, 
1942, remained until July 19, 1942, departed without paying the bill, 
and left his baggage behind. On July 21, 1942, the hotel authorities 
discovered his absence and placed his effects in storage. 

Givir¥; a check on a bank where one knows .. or reasonably should 
know, t.ha t there a.re no funds to meet it,. and vii thout intending that 
there should be, is an example of a violation of Article of War 95 (par. 
151, M.C.M., 1928, p. 186). 

o. The accused is 28 years of age. The records of the Office of 
The Adjutant General shov{ his service as follows: 

Appointed second lieutenant, Army of the United Stutes, March 
11, 1942; discharged as enlisted man effective 1Iarch 15. 1942; extended 
active active duty, Llarch 16, 1942. 

The accused testified that he had 9 months' experience in flying 
v:i th the Hoyal Canadian Air :Force. and 10 years' experience in commercial 
flying. 

7. The court was legally constituted. Mo errors injuriously af
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feoting the substantial rights of accused were oonunitted during the 
trial. The Board of Review is of the opillion that tne record of 
trial is legally sufficient to support the finc.ings and sentence, 
and to warrant confirmation thereof. Dismissal is mandatory upon 
conviction of violation of Article of Ua.r 95, and is authorized upon 
conviction of violation of Article of War 61 or 96. 

- 17 
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SPJGH 
CI.1 228509 ls t Ind • 

War Department, J.A.G.o., . Ji\f·l t f) , .- ' ....~ - To the Secretary of l1ar. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the ca3e of 
Secqnd Lieutenant Forrest w. Bigelovr (0-442416), Air Corps. 

2. I coneur in the opinion of.the Board of Review that the record 
of trial is legally sufficient to support the findings end sentence and 
to warrant confirmation of the sentence. The accused was absent without 
leave from his station at Lamesa .Army Air Forces Glider Training Detach
ment, Lamesa, Texas, from ~bout July 7, 1942, to about August 8, 1942, 
and from about September 4, 1942, to about Septemoer 24, 1942. He vras 
also absent without leave from his station at 'i~illia.m Beaumont General 
Hospital, El Paso, Texas, from about August 29, 1942, to about .August 
31, 1942. Ylhile absent without leave from July 7, 1942, to August 8,; 
1942, accused uttered a series of 15 checks in amounts ag[;re6ating 
il40.55, but wrongfully failed to maintain sufficient bank balances 
for their payment, with the result that the oil.eeks were dishonored. He 
also dishonorably failed and neilected, for a period of nearly 4 months, 
to pay a hotel bill in the amount of :,;57 .30. He wa.s sentenced to dis
missal and to forfeiture of all pay and allowances due or to become due. 
No restitution of funds realized on the checks was ma.de prior to trial, 
and the hotel bill has not been paid. In view of the fact that accused 
had no funds whatsoever in his bank account v.hen he negotiated the checks, 
and considering his repeated absences without leave, I recommend that ·i:;he 
sentenced be confirmed and carried into execution. 

3. Inclosed are a draft of letter for your signature, transmitting 
the record to the President for his actio..:1, and a form of .Executive 
action to carry into effect the recom:nendation hereinabove made. 

Q. . ~------·-..Q...'-"'""

Myron C. Cramer, 
Lrajor General, 

3 Inc ls. The Judge Advocate General. ) 

Incl.1-Record of trial. 
Incl.2-Dft.ltr.for sig. 

S.ec. of Tiar • 

Incl.3-Form of Executive 


action. 


/ 
0~(Sentence confinned. G.C.M.O. 15, 2 Mar 1943) } 
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In the Office of The Judge Advocate General 
Washington, D. C. 

SPJGN 
CM 228524 

't 

UNITED STATES 	 ) FOURTH SERVICE COl.UiAND 
) SERVICES OF SUPPLY 

v. 	 ) 
) Trial by G.c.11., convened at 

Private ELDEN Vf. MOSER ) Camp Wheeler, Georgia, October 
(13000699) , Company D, 4th ) 16, 1942. Dishonorable dis
Training Battalion. ) charge and confinement for fif 

) teen (15) years. Federal Re
). formatory, Chillicothe, Ohio. 

REVIEW by the BOARD OF REVIEW 
CRESSON, SNAPP and LIPSCOMB, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. Accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation o.f the 58th Article of' 1;7ar. 

Specification: In that Private Elden TI. Moser, Company 

"D", Fourth Training Battalion, Camp Wheeler, 


. Georgia, did, at Camp Wheeler, Georgia on or about 
June 2, 1942, desert the service of the United 
States and did remain absent in desertion until 
he was apprehended at Frederick,,Maryland on or 
about August 6, 1942. 

CHARGE II: 	 Violation of the 96th Article of War. 

(Finding of not guilty.) 


Specification: (Finding of not guilty.) 

CHARGE III: Violation of the 93rd Article of War. 

Specification l: (Finding of not guilty.) 

Specification 2: In that Private Elden Yf. Moser, Com
paey D, Fourth Training Battalion, Camp '\'Jheeler., 

Georgia, did, at Frederick, Maryland, on or about 

June ll, 1942, to June 20, 1942, commit the crime 

of sodomy, by feloniously and !lgai.nst the order 




(220) 

of nature, having carnal connection with Tfilliam 
Thomas '.'[ard, a child under ei~hteen years of age. 

Ile pleaded not guilty of Charges II and III and the Specifications 
thereof, and not guilty of Charge I and the Specification thereof, 
but guilty of violation of the 61st Article of V!ar. At the close of 
the case for the prosecution on motion of defense the court entered 
a fincline of not guilty as to Charge II and t.rie Specification thereof. 
~-le was found guilty of Charge I and the Specification thereof and not 
guilty of Specification l of Charge III, but guilty of Charge III and 
Snecification 2 thereof. Evidence of one previous conviction was intro
d;ced. Three-fourths of the members of the court present concurring., 
he was sentenced to dishonorable discharge, forfeiture of all pay and 
allowances due or to become due., and confinement at hard labor for 
fifteen years. The reviewing authority approved the sentence, desig
nated the Federal Reformatory, Chillicothe, Ohio., as the place of con
finement, and forwarded the record for action under Article of War 5(}-}. 

J. With reference to the Specification of Charge I, there was 
received in evidence, nithout objection, the morning report of Company 
D, :Fourth Trainin;; Battalion, Camp ·:,neeler, Georgia, for the month of 
June, 1942, froin ,.-hich it appears that accused absented himself without 
leave from his organization and station on or about June 2, 1942 (R. 9, 
Ex. P-1). At the conclusion of the prosecution's case it was stipu
lated between the trial judge advocate, defense counsel and accused 
that the accused was apprehended near Hew London, Maryland., on or 
about August 6, 1942, and thereafter returned to ;nilitary control at 
Camp Tiheeler, Georgia, on or about August 20, 1942 (R. 36). 

With reference to Specification 2., Charge III, the evidence 
shows that accused left llacon., Georgia, about June J, 1942, accompanied 
by ·.-rilliam Thomas War<l., a boy about fourteen years old who lived in 
i·"acon, and with whom accused had been on very friendly tenns for some 
time past. They hitchhiked to Maryland, arriving at the home of 
accused's parents about June 10. After staying there about 24 hours 
they went a considerable distance to the home of some friends named 
Sci1royer who lived near Frederick. The only evidence to support the 
findings of guilty ur1der Charge III is the testimony of the pathic, 
Yfillia.m Thomas 1fard, who described the offense, in all the essential 
details, as having taken place at the home of the Schroyer's (R. 32, 
35) near Frederick, MaryJE.nd, on one occasion not identified as to 
date. On exainination in chief and also on examination by the court 
Billy I;ard, the pathic adrn.itted that he had been struck by the accused 
but he denied that he had ever said he would get even with accused 
(H. 34, 54). 

4. Accused, testifying in his own behalf, admitted that he was 
apprehended by civil authorities (H. 44) and was then wearing civilian 
clothes (R. 45). He ivas working for fanners around there (R. 44) and 
was plannint:; to get enough money to go back (R. 45). He left I!acon n 
because he wanted to visit his folks. He was gone about 65 days and () l 

}
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stayed at his parents home about one night and one day. He was arrested 

by the sheriff of Frederick County., Haryland., on August 6., 1942., at 

which time he was not in uniform and vras broueht down to Camp Wheeler 

about August 20., 1942 (R. 52). 


Accused testified further that he had never had any unnatural 

intercourse with Billy Ward at the Schroyer home. Accused further 

testified that while at the SchroJer•s he struck Billy one morning for 

hitting Schroyer's son on the head, and that Billy had said he would 

get even with accused (R. 38-53). · 


5. As to Charge I the court was fully justified, by reason of 

the prolonged abse~ce, the fact that he was apprehended at a great dis

tance from his station, and the fact that he had adopted civilian attire 

and was employed in a civilian pursuit for his own profit., in presuming 

an intent on the part of accused to desert the service of the United 

States (M.C.M• ., 1928, par. 130). 


The findings of guilty under Charee III are based entirely 
on the testimony of the 14 year old. pathic, who obviously was an accom
plice to the offense charged. Although the testimony of an accomplice 
should be received with circumspection., both the English rule and the 
prevailing rule in the United States permits the conviction of an 
accused upon the uncorroborated testimony of an accomplice (Wharton's 

·criminal Evidence., Vol. 3., sec. 1399). Since the testimony of the 
pathic was clear and since the facts sho,1 ample opportunity for the 
commission of the offense., the court was justified in its findings of 
guilty. 

6. The charge sheet shows that accused is 28 years of age. He 

enlisted July 31, 1940, to serve three years and his present period of 

service is governed by Service :c::.ictension Act of 1941. His record shows 

no prior service. 


7. The court was legally constituted. No errors injuriously 

affecting the substantial rights of the accused vrere C01lll1d. tted during 

the trial. In the opinion of the Board of Review, the record of trial 

is legally sufficient to support the findings of guilty and the sentence. 

Confinement of the accused in a penitentiary is authorized. 


h,.ftR,4{£o~ Judge Advocate. 
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In the Office of The Judge Advocate General 

(223)Washington, D.C. 

Board of Review 
C11i 228526 

JAN 2 3 1943' 

UNITED STATES ) 4th MOTORIZED DlVISION 
) 

v. 

Private LUTIBR.V. MARTIN 

) 
) 
) 

Trial by G.C.U. convened at, 
. C~p Gordon, Georgia, Novem
ber 11, 1942. Each: Dis

(6398744), and JAUES E. ) honorable discharge and con
SDJS, (14031937,); both of 
Battery A, 20th Field Ar

) 
) 

finement for thirty (30) 
years. Penitentiary. 

tillery Battalion. ) 

fu.'VIE'\'l of the BOARD OF REVIEW 

HOOVER, COPP and ANDRE>.'lS, Judge Advocates 


1. The Board of Review has examined the record of trial in 
the case of the soldiers named above. 

2. The accused were tried upon the following Charges and Speci
fications: 

CHAffiE: Violation of the 93rd Article of War. 

· Specification 1: In that Private (then sergeant) Luther v. 
Martin and Private (then corporal) James E. Sims, both 
of Battery_ •A•, 20th Field Artillery Battalion, acting 
jointly and in pursuance of a connnon intent, did, at 
Langley, South Carolina., on or about September 15, 1942,. 
unlawfully enter the store house of Langley Drug· Company, 
with intent to commit a criminal offense, to wit, larceny, 
therein. · 

Specification 2: In that Private (then sergeant) Luther V~ 
Martin and Private (then corporal) James E. Sims, both 
of Battery •An, 20th Field Artillery Battalion, acting 
jointly and in pursuance of a COJTuaon intent, did, at 
Langly, South Cc.Xolina., on or about September 15, 1942, 
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f:;loniously take, steal and caJ:TY away Five dollars 
($5.00) lawful currency of the United States, the 
property of Langley Drug Campany. 

Specification 3: In that Private (then sergeant) Luther v. 
Martin and Private (then corporal) James E. Sims, both 
of Battery aAn, 20th Field Artillery Battalion, acting 
jointly and in pursuance cf a common intent, did, at 

· Langley, South Carolina, on or about September 15, 1942, 
with intent to do him bodily harm, comrriit an assault 
upon L. S. Redd, by striking him on the head and body 
with a dangero1.1:s thing, to wit, a shotgun • 
• 

Specification 4: In that Private (then sergeant) Luther v. 
:Martin and Private (then corporal) James E. Sims, both 
of Battery uAn, 20th Field Artillery Battalion, did at 
Langley, South Carolina, on or about September 15,, 1942, 
by force and violence and by putt:tng him in fear, fel 
oniously take, steal and carry a:way from the person of 
L. S. RedJ one (1) revolver, Smith and Wesson, caliber 
.JS, value about Thirty dollars (~30.00), the property 
of said L. S. Redd. 

Specification 5: In that Private (then sergeant)Luther v. 
Nartin 2nd Private (then corporal) James E. Sims, both 
of Battery nAu, 20th Field Artillery Battalion, acting 
jointly and iio,: pursuance of a common intent, did, at 
or near Louisville, Georgia, on or about September 
12, 1942, feloniously take, steal and drive away one 
(1) black Plymouth sedan automobile model 1939, value 
about three hundred dollars (~300.00):,· the property 
of E. J. Smith, Jr. 

Charges pertaining to accused !\{artin. 

ADDITIONAL CI{A.RGE I: Violation of the 53th Article of War. 

Specification: In that Private (then sergeant) Luther v. · 
l!artin, Battery •A•, 20th Field Artillery Battallon, · 
did., at Camp Gordon, Georgia, on or about September 
18, 1942, desert the service of the United States and 
did remain absent in desertion until he -was apprehended 

. at or near Erwin, Tennessee, on or about October 12,. 
1942. 

ADDI1'IONAL CHARGE II: Violation o:f the 69th Article o:f War.:· 

- 2 
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S,?ecifica'~ion: In ti1E..t ?rivate (th8n sergeant) Luther v. 
i'.c:.:.rtin, .:~....ttery "ii.", :.20th Field Artillery BattaUon, 
~,aving been duly i)le.eed in confineuent in the guard
hous~, i:Ott1 :_.-ielci. Artillery BQttalion, Cc.Jllp Gordon, 
Georgia, at or ci.bo·.it 1800 September 17, 194~, did, 
at ·'.:'.curip :Jordon., Gc:oreia, at or about 0005 September 
1:.:, 1S42, 8Scape from ss.id confinement before he -.vas 
set at liberty 0~ proper authority. 

Char;;:;:_. p-irtainin,~ to accuseci Sims. 

A.DDI'.(i:CN.i:J, c:u.LGi I: Violation of the 58th 1.rticle of ·,1ar. 

0pecification: In that Private (then corporal) Ja'lles :s• 
.'.:.ii.'lls, Battery u_:,_u., 20th Field Artillery Battalion, 
did, at Camp Gordon., Georgia, on or about Septenwer 
lb, l';:.~2, desert the service of the United :.:itates 
and d.:.(i. remain absent in desertion until he was 
a~prehended at or near Erwin., Tennessee, on or about 
October 12, 1S42. 

AL.i•I'.1.'IONJ\.:;~ CrIAl;.:}j~ II: Violation of the 69th Article of War. 

S:,;,ecifi··~.+,ion: In that Frivate (then corporal) James z. 
;:;:L-!12, Battery "A", 2Gth Field Artille!"J Datta.lion, 
having been duly placed in confinement in the guard
house, 20tn Field Artillery Jattalion., Cw::p Gordon, 
Georgia., at or a'jout 1800 Septe:nber 17, 1942, did, 
at Ca.mp Ger.ion, Georgia, at or a.oout 0005 Septer.,ber 
16., 194~, escape from said confine~ent before he was 
set at liberty by proper authority• 

.t:;ach plec..deu :J.ot guilty to and wa3 found guilty of the Clw.rges and 
Specifications against him. Evidence of ona previous conviction by 
special cour't.-,nart~al for breach of arrest in violation cf Article 
of ;i&.r 69 and for absance without leave for four months and eight 
,la.y::; in violation of Article of War 61 in the case of accused 
~:artin, and one previous convictior. by general court-martial for 
an assault upon another soldier with a "blackjack" in viole.tion 
of .i.rticle of ·11ar 93 in the case of Private Sims was introduced• .,1~ c-::iurt sentenced each of the accused to be dishonorably dis
ch~rged the service, to forfeit all pay and allowances due, or to 
beco;.1e due, and to be confined at hard labor for thirty (30) years. 
'.i.he reviewing authority approved the sentences., designated the 
United States Penitentiary, Atlanta., Georgia, as the place of 
confinement and forwarded t11e record pursuant to Article of "i!ar 
502·· 

1,, \ \ 
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J. 'lhe evidence shows that on tha evsninF: of Sept.ember 14, 
1942, the two accused were in pos5ession of a 193'; Ply,-illo;ith coach 
automobile (R. 8) bearing Georgia registration tag D3-52 (R. 8, 
14, 20, 26) of the value of ~p500.CJO (h. 8, 9). '1'his automobile 
belongau to and was registereJ. in the narr.e cf \u-. J:;, J. ~,mi tli, Ji·., 
an employee of the Atlantic Oil Corporation of Louisville, Geor~ia 
(R. 8) and had been stolen, with the keys in the iGnition switch 
(R. 9), sometime between 9:30 p.m., September 13, 1%2, and 10:00 
a.m. on the morning of Septe:nber 14th (R. 9, 44), from tne curb in 
front of M.r. Smith's home in Louisville where it had lieen 1-·arkeJ 
(R. 9). 

With this car the accused drove three high school girls of 
Bath, South Carolina, (R, 10, 12, 14, 17, 20) to a Cafe where they 
had refreshments (H. ll,·12), and to a V.rs. lhomas• Place at about 
10 or 11 o'clock p.ra. (R. 13) where they danced, bou[::ht and drank iwu 
beers anci three Royal Crown colas (R. 11, 13, 16, 17) and bou,Jtt iour 
gallons of gasoline (R. ll, 15, 16). As tho accused had no rat:ion 
coupons for the gasoline they gave ,.:r;:;. Thomas a written order for 
the gasoline signed fictitiously "S. H. Ewing" (E, 12, E.x. B). An 
employee at this place identified the car oy tile make anci re~istration 
number (R. 14), Then at 11:05 p.m. they took tile three girls for a 
motor drive (R. ll, 12, 18) and when one-half to three fourths of a 
mile from the main highway on a side dirt road (R. 19) at about 11 
or 12 p.m., drove and stalled the car in the ditch (R. 11, 12, 13, 
19) from which the car was extricated at about 1 a.m. with the help 
of Herbert Roberts, a garage man who lived in the vicinity (H. 11, 
12, 19), and his wrecker (R. 11, 19) at a cost to the accused of 
three dollars (R. 12, 13, 19). Roberts identified the car by make 
and registration number. In making this payment the accused 11sta1led 
around quite a bitu and paid the ammmt with two one-dollar bills and 
the rest in small change (R. 19, 20). · The accused drove the girls 
to their home in Bath at about 2 a.m., September 15, 1942 (R. ll, 13), 
and departed aoout half an hour later (R. 17). 

Thirty minutes after leaving the girls at ~ath, two soldiers 
were seen with the Plymouth car at LanGley, South Carolina (R. 21), 
distant one mile from Bath (R. 10), behind the Langley Drugstore., with 
the motor rurming and the lights off (R. 21). 11!r. Lewis s. Redd, 
deputy sheriff, who resided next door to the drugstore, being awakened 
by his wife and seeing the car and two soldiers, arose, took his shot
gun (R. 21), his .33 Smith and Wesson revolver (R. 21) worth thirty
five dollars (R. 21), and went out of his touse to investigate (R. 21). 
He testified that he saw the two men come around the corner of the 
drugstore (R. 21). He then heard the breakage of glass (R. 21). One 
of them, the smaller one, identified in tne record as Sims, went jn
side of the store (R. 23) where he was plainly seen as the store lights 
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were on (R. 23). He gained entrance by breaking the store plate glass 
window in front (R. 24, 25, 26, 27) and stole five dollars in cash from 
the cash registers (R." 25). Both soldiers returned to, and entered the 
car and started to drive away (R. 21), but were stopped by command of 
deputy sheriff Redd at the point of his gun (R. 21). One of the men, the 
larger one, identified in the r~cord as Martin, got out of the automo
bile rdth his hands up (R. 22), approached, and with the aid of Simms 
grabbed (R. 22), disarmed (R. 22), and struck th3 deputy sherii'f over 
the head with such force that a dent was made in the barrel of the gun 
(h. 22, 26). Injuries were inflicted on Er. Redd, consisting of mild 

concussion and "multiple lacerations 'of scalp, extending down to bone 

with profuse hemorrhage and small lacerated wound of right arm• 

(R. 25). :.ir. Redd was treated for these injuries at the Uni"tersity 
Hospital in Augusta, Georgia (R. 2'/). The treatment was for ucontrol 
of hemorrhage; debridement of scalp and suturing of laceration• (R. 25). 
'l'he shotgun, broken and dented, was found in front of the drug store 
shortly after 3:00 a.m. -September 15, (R. 26, 43). 'l'he Plymouth 
automobile was later found abandoned six or seven miles from the city 
of Augusta, Georgia (R. 26), and on September 16 or 17, 1942, was re
turned to the owner by the sheriff (R. 9, 10, Z7) •. Redd testii'ied 
that he was certain that the· car in wi1ich his assailants arrived at 
the scene, was the car identified by other witnesses as that taken 
from Smith (R. 8, 23). 

At about six p.m., September 17, 1942, the accused were 

apprehended at Camp Gordon, Georgia (R. 28) and placed in confinement 

in the 20th Field Artillery Battalion Guard House (R. 28, 30, 34). 

About six hours later, at 12:05 a.m., September 18 (R. 34), while 

still so confined, the accused at their request and·under armed guard 

(R. 32) were taken to the latrine for relief (n. 31, 32) and to a 

. Battery mess hall to get a drink of water (R• .33). Tihile the sentinel 
was kneeling dOVlil to get a drink (R. 33), accused shoved him over (R•.33), 
caused him to drop his rifle (R. 33), then ran around the corner of the 
mess hall (R.·33) and made good their escape (R. 33). Thei~ escape 
was unauthorized (R. 33). 

On October 12, 1942 (R. 36), the accused, dressed in khaki 

uniforms (E. 35), :while headed north (R• .35, 36) and thumbing a ride 

(R. 35} were apprehended about a mile fron the North Carolina State 

· line on a mountain·in Tennessee (R. 35) by the sheriff of Unicoi 
County, Erwin, 'l'ennessee. They were kept in jail a week or ten days 
(R. J6), then brought to Fort Oglethorpe, Georgia (R. 36) and confined 

in the Post Guardhouse (R. 36). 


Accused, Uartin testified: 

-5-. 
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•Me and Private Sims were together and two privates 
came by in a car. They asked us if we would like to 
ride with them. They said they would take us to t01,n 
for two beers. We decided vre would use our tickets 
on the way back. We gave them two-bits to go to tovm 
with them. Tle stopped at l:Iac I s Place and had some 
drinks and they wanted us to go with them. vre told 
them Yre had dates in Carolina. One of then made the 
remark would we like to use the automobile. We told 
them we would consider it and asked them to make a 
price on it. They asked us for nine doll~rs. We told 
them that was too much and argued them down to seven 
and a half, to use the car until 12:00 o 1clock. We 
went to see the girls, and rode around, taken in some 
places, Jones• and Thomas•, and taken the girls back 
home about 2:00 o'clock, I suppose it was about that 
time. We came back to town. He were supposed to have 
the car back at 12:00 o 1clock. We got back to :.;ac•s 
place and the boys weren't there. 'i,e parked the car 
in front of Mac's place and went up and down the stree't 
looking for-them, but didn't fina them. We took the car 
back to South Carolina, al.most up to the Airport, to 
the left of the road pulled over thirty or forty yards 
somewhat and parked it. We cau6ht a taxi from there 
and got into town, then caught a bus out to camp.• 
(R. 37, 39, 40). 

He also testified that both accused spent the rest of the night in 
their barracks (R. 37) and went aoout their reE;Ular duties after that 
(R. 37). The second day after, they were confined in the guardhouse 
by order of Captain Long (R. 38), without explanation as to why they 
were so confined (R. 38). They broke confinement in order to return· 
the car to the boys from whom they ha.d received it and to prevent a 
report being made •that we stole the automobile 11 (R. 38). '£hey left 
in tmiform and were· apprehended in tmifonn by Sheriff JJcinturff (R. 38). 
They were on' their way to Erwin where witness had relatives whom he 
planned to visit (R. 38). · 

Accused, Sims testified: 

•uartin and myself' left the_ came here, I believe it 
was about 5:30 or after, right after we got off duty, 
and went to the bus station. We were in line waiting 
to get on the bus going to Augusta when these two guys· 
came along in this car, a Plymouth, and asked if ,re 
wanted a ride. We were on the tail end of the line so 
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we got in with them, and went to the corner and picked 
up another guy in front of the hospital and rode from 
there to Augusta. We went to Liac I s Cafe, I believe, and 
drank beer and, I believe, some cigarettes. The boys 
made a proposition to rent us the car. They said they 
were going to a show tnat night•.We weren't much in
terested, but we went to a liquor store below there a.'.nd 
bought a pint of whisky and took a drink and when the 
boys asked the second time they asked us we said we had 
dates in South Carolina and told them we would rent it 
if it was reasonable. They told us nine dollars from 

. , then until midnight. He said that was too much and 
finally agreed on seven dollars and a half as the price. 
We got the car from them and went to Bath, South Carolina, 
and got the girls and went to two or three honky-tonks, 
I don't lmow which ones. ·1;e were drinking quite a few 
beers, and rode around some and took the girls home 
about two o'clock, I imagine. T.-c left there and got 
back to Augusta and looked for the two guys. They 
weren't at llac 's where we had planned to meet them, 
so we left the car for a few minutes and went up ~d 
down the streets, looking in all the places but we 
couldn't find them on the street anywhere. We came 
back, got in the car and went across the bridge to 
South Carolina, left the car on a side- road, came 
back . to the

I 

highway and got a C.c.b and came to Augusta, 
and got a bus out to the camp that morning. I believe 
that•s aJ.l• (R. 41). 

He also testified that the two were placed in confinement in.the 
battalion Guardhouse without any explanation (R. 41) and broke 
confinement (R. 42) without permission (R. 42). On the 14th 
accused then had left_ camp about 5:.30 or 6:00 o'clock and had 
rented the car at about 7:.30 or 8 o'clock (R. 4.3). Murtin bought 
gasoline for the automobile without coupons (R. 42)_and drove the 
automobile into a ditch and they returned to camp at about 2 or 
3 o'clock in the morning (R. \2, 4.3). 

4. The evidence sufficiently establishes t..~at the accused 
were in possession of the .stolen automobile at the time and in the 
vicinity of the scene of the house breaking; that the Langley 
Drugstore was unlawfully broken into and entered at about .3 a.m., 
.September 15, 1942, with intent to commit a criminal offense, to
wit larceny, therein, and that five dollars was stolen from the 
cash registers. Deputy Sheriff Redd, an eye witness positively 
identified the car used by.the offenders, so as to leave no 
doubt but that it was the same car that had been stolen from its 
owner and used by the accused earlier in the night. The court was 
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warranted in a finding that the accused at the time and place alleged 

committed the crime of house breaking with the intent as alleged in 

Specification l of the Charge; that they stole five dollars from the 

cash registers on the occa.sion of the house breaking, at the time and 

place and manner as alleged in Specification 2 of.the Charge; that 


· they col1l!J1.i tted an assault upon P..edd, at the time and place and with the 
intent as alleged in Specification 3 of the Charge and that they robbed 
Redd. of one revolver, Smith and Wesson caliber.JS of the value of about 
thirty dollars at the ti.'Ile and place in the manner and by the means as 
alleged in Specification 4 of the Charge. Accused's possession of the 
recently stolen automobile gave rise to the presumption that they had 
stolen it. In their attempt to explain such possession and rebut the 
presumption, accused related an alleged rental transaction with two 
strangers, whose names, residences or other means of identification 
were unknown to them and whom they did not produce as witnesses at 
the trial. The court was clearly justified in rejecting such testi 
mony of the accused and in finding that at the time and place alleged 
in Specification 5, Charge I, the accused committed the offense of 
larceny and feloniously stole, took, and carried away the automooile. 

By their own testimony both accused admitted that they es

caped from confinement before they were set at liberty by proper. 

authority, ~t the time and place as alleged in the Specifications 

under the additional Charges (Charge II in each case).· '.I.he court's 

findings of guilty thereof are supported by unconflicting evidence. 

After having ma.de good their escape from confinement the accused 

traveled in several states until apprehended in the mountains of 

Tenne~see headed north a:vray .from Camp Gordon, Georgia. The court 

was amply warranted in .finding that when the accused escaped from 

confinement they left CaJ,np Gordon and remained absent in desertion 

with the intention of deserting the service of the United States, as alleged

in the 5pecifications under_ the ad~itional chargeR (CharGe I in each case). 

5. The charge sheet shows that Martin is about 25 years o! 

age and that he enlisted.December 3., 1936, was discharged :May 14, 

1940, and enlisted June· 6., 1940 to serve three (3) years • 
. 

The charge sheet shows that Sims, is about 21 yea.rs o! 

age and enlisted January. 8, 1941, !or three (3) years 'With a record 

of no prior service. 


6. 'l'he court was legally constituted. No errors injuriously 
affecting the substantial rights of accused v1ere COilllI'itted during 
the trial. The Board of Review is of the opinion that the record· 
of trial is legall7 sufficient to support the findings and 
sentence. Coni'inement in a penitentiary is authorized in each case oy A.i·ticle 
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or War 42; for desertion in time or war (Additional Charge I and 
Specification) and for the offense of housebreaking, (Specification 
1 of Charge), assault with intent to do bodily harm with a dangerous 
weapon (Specification 3 of,Charge), robbery (Specification 4 of Charge) 
and larceny (Specification 5 of Charge) recognized as offenses of a 
civil nature and so punishable by penitentiary confinement for more 

-than one year, respectively, by section 1801, Title 22, District of 
Columbia Code, by sections 4-55 and 463, Title 18, United States Code, 
and by Section 2201, Title 22 of the District of Columbia Code. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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UNITED STATES ) NEW YORK PORT OF fil.ffiA.EKA.TION 
) 

v. ) Trial by G. c. M., convened at 
) Fort Hamilton., New York, November 

First Lieutenant WILLIA1I G. ) 19, 1942. Dismissal. 
YiALL (0-359819), Trans ) 
portation Corps. ) 

OPIHION of the BOARD OF REVIE\'f 

. HOOVim, QOPP and ANDREViS, Judge Advocates. 


1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. Accused was tried upon the follo,.'ing Charge and Specifi 
cations: 

CHARGE: Violation of the 95th Artic~e of War. 

Specification 1: (Finding of not gcrl.lty). 

Specification 2: In that First Lieutenant 'William 
G. Wall, 396th Port Battalion, Transportation 
Corps, was, at Fort Hamilton, New York, so drunk 
and disorderly while in uniform, in the presence 
and hearing of many ~rsons., as to disgrace the 
military service. 

Ee pleaded not guilty to the Charge and Specifications. He was found 
guilty of the Charge and Specification 2 thereunder and not guilty of 
Specification 1. No evidence of previous convictions was introduced. 
He was sentenced to be dismissed the service. The reviewing authority 
approved the sentence and forwarded the record for action under Article 
of War 48. 

J. The evidence shows that at about 8:30 a.m., }!ovember 5, 1942 
(R. 8), accused drove an automobile in Ymich he and a woman (R. 11, 22, 
29, .30, 32) were riding (R. 9., ll, 14) in suyh a manner that it collided 
with another automobile parked on the side of a road in front of a 
Quartermaster building at Fort Hamilton, New York (R. 8, 9., 11., 14). 
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The bumper of accused's car and the rear fender o! the other car (R. 11) 
were locked together (R. 9, 11., 22). Accused attempted to but did not 
succeed in separating the ca.rs by backing (R. 91 11; 15., 22). · · 

Mr. Clarence Lane., a civilian employee who had witnessed the ac

cident, went to accused's car and found him (R. 91 11, 12) "slumped 

over in his seat" in what Lane testified he believed was "a drunken 

stupor" (R. 9, 111 15, 22). Lieutenant Colonel J~es J. P.tntel, 

Quartermaster Corps, Post Quartermaster, and First Lieutenant John 

M. Hulsey., ~a.rtermaster Corps, 'Who were nearby, went to the car 
(R. 22., 32). Lieutenant Colonel Pintel asked accused what his trouble 
was and accused "mumbled, 'Nothing'". Believing accused was drunk, 
he askad the woman why she did not drive and the woman said, •he wouldn•t 
let me" (R. 22). Lieutenant Colonel Pintel then asked accused as to his 
organization. Accused replied., "Who tho Hell are you?"., and added, "I 
am not going to tell you what organization I am from; I am frcxn a Task 
Force and I don•t have to tell you what organization I'm fran• (R. 23). 
He also said, 1IJ: don•t give a damn ?t±lo you are; the Hell with this 
fucldn' Aney"' (R. 24). Accused got out of or was taken from his car 
(R. 91 24) but"just couldn•t stand on his feetn (R. 9). Lieutenant 

Hulsey and Mr. Nicholas Santella., another civilian employee., owner o! 

the car struck by accused., assisted and •practically dragged" accuaed 

into Lieutenant Colonel P::Lntel•s office 'Which was in the immediate 

vicinity (R. 9, 16, 24., 32). · Accused was in uniform (R. 9, 17., 26). 

A number o! civilians and enlisted men were on duty in a room adjoin

ing Lieutenant Colonel Pintel•s office but a connecting door was closed 

(R. 26, 29). 

Lieutenant Colonel Plntel testified that inside his office ac

cused 


"kept referring to the A:ruv, using the SSlll!l expres
sion: •fucld.n• .Army, and fuckin• this r *II*. And 
19hile I was on the telephone, tieutenant Wall got up 
on his feet and proceeded to stagger all a.round the 
office. I had to call Lieutenant ll.ulsey-to refrain 
him. He made an attempt to get out of the office 
and threatened to tear the place down" (R. 24, 25). 

Accused said,"! want that woman to come in here" and re.feITed to the 
· woman as his ldfe (R. 30). Witness testitied that while witness was 

telephoning accused said, 

11I don•t know 'Who you are., Major or Lieutenant Colonel; 
but the Colonels that hf! had seen can •t even execute 

~1 ( 
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left face; aILd judgiYig by the wey I executed left 
face when I was approachint; my telephone, he tlw:.ight 
I was a hell of a Colonel" (F:.. 25, 26). 

Accusqd maG.e his rer;iarks in a "very loud and i:i a drunken manner". 
He "kept rantinc about his friends at Fort Dix ,H,'-l~ and he didn't give 
a damn about anybody or anything". The woman tried to placate him 
but without success (R. Z'l). At one time acc-;ised said to Ueutenant 
Hulsey, during Lieutenant Colonel Pintel's te~porary absence from the 
room, 1r1i'll.at does that little son-of-a-bitch intend to do" (R. 34). 
1'wo military police caJT1e to take a:::cused to the hospital (R. 25, 63). 
\11J.en they arrived accl.~sed refused to leave (R. 25, 63) and it was only 
,;hen the woman interceded th2..t he agreed to do so. It required the 
assistance of the two IPilitary police to get accused to his feet and 
into a car (R. 25, 63). On reaching the car he "fell on the floor 
seat" (H. 63). 

En route to the station hospital S,Gcused pointed to one of the 
military police and said, "I don't like that son-of-a-bitch" (R. 63, 
64). At the hospital the military police assisted accused up a stair 
wey and into a receiving room (R. 37, 63). He was unsteady on his feet 
and ttsw:1jE>d .:'rom sic.€. to side" (R. 40). He 11tried1to release himself" 
from the military police and threatened them (R. 37, 61). He told one 
of the milltary police that he would "knock the shit out of him" and 
called hire a 11 son-of-a-bitch" (R. 38, bl, 63). A medical officer or
dered accused t::i be quiet but without effect (H. 37, 38). Accused 
said he "didn•t give a gcod God damn" (R. 38). He "raised his hands 
toward.II one of the military police (R. 38, 61, 63) but was r,;,strained. 
Ee threatened tc "tear the place apart" (R. 48). l~'llen asked for his 
mune he said it was "We.ddel" or something similer, and finally said he 
could not remember his name (R. /~O). 

Accused vras ta.ken to a ward of the hospital. Captain .Frederick 
VI. Brewer, Kedical Corps, an officer on duty in. the hospital, testi 
fied, 

"I heard a disturbance down the hallway. I went down 
to see what that disturbence was, and it seems that· 
Lieutenant ·wa11 was refusing to take any orders what
soever from Lieatenant Strub, who is the officer in 
charge of this ward. In an attempt to assist Lieu
tanant Strub, I then asked Lieutenant Wall to undress 
and go to bed, w~ich he refused to do. He was very 
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loud and very upset. He went so far as to threat
en physical violence not only to myself but to any
one with v.t.om he came in contacttt (R. 51)~ 

He cursed 11very loud" (R. 51) and 

"called every one who qame in contact with him a 
son-of-a-bitch, or a hori>e's ass; or Yrould say 
bullshit to anything that you suggested to him. 
Hl3 made quite a few remarks about the Arrrc! and 
the Government being run by nothing but half-wits 
and stuffed shirts; and he wasn 1t. goin6 to take 
orders from anybody *l:-i}, he was very uncooperative, 
abusive, and threatened to •take the hospital apart1 11 

(R. 53, 54). 

A nurse and enlisted men were present (R. 52, 57). He was given a 
hypoderndc of apomorphine to remove the contents of his stems.ch (R. 51, 
52). After about forty-five minutes he went to bed (H. 51) and to 
sleep and slept until late afternoon (R. 52). 

The next morning accused showed signs of a mild chest cold (R. 53) 
and asserted that ~ had ear trouble (R. 53, 58). A physical examin
ation disclosed that he had an exostosis, or overgrowth of tissue, sec
ondary to infections of the ear (R. 44). There was no acute infection 
at the t:..me (H. 44) and no fu.runcle or boil (R. 54), but there was a 
"chronic" (R. 45) or "recurrent" (R. 53) infection of the external ear 
canal (R. 45). There was no physical. evidence of recent ac11te in
fection {R. 46) or of any condition which would have caused any gres.t 
pain on November 5 (R. 45, 59) or would have affected the brai!l (E. 46, 
53, 55). He had been treated for an ear condition on !fovember 25, 1941 
(R. 44). Accused had a slight swelling of the left sid~ of his head 
caused, as he stated, by an injury recently suffered while he was riding 
in a "jeep" (R. 53). Vlhile in the hospital accused stated to a medical 
officer that on the night of November 4-5 he drank until approximately 
2 a.m., after which he remembered nothing for a time, and that when he 
got up the next morning he made a "futile attempt to sober up" (R. 54). 

Santella, as well as Lieutenant Colonel P:.ntel and Lane as noted 
above, testified that in his opinion accused was drunk when observed 
in the vicinity of Lieutenant Colonel Pintelts office follo~~ng the 
automobile collision (R. 9, 16, 22). Lieutenant Colonel Pintel testi 
fied that when he saw accused in the car his eyes appeared to be "half 
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closed, practically glazed", that he was breathing heavily (R. 22), 
that his face appeared to be flushed and that he spoke with a "thick 
tongue" (R. 28). Lieutenant Hulsey testified that he believed accused 
was ••drunk or very sick" (R. 32, 33). One of the military policemen 
who escorted accused to the hospital testified that he believed ac~ 
cused had been drinking (R. 62). - A Medic al Corps enlisted man 'Who 
observed accused 'When he was brought into the hospital testified that 
he believed accused was drunk (R. 38). Major Wayne s. Hagen, Medical 
Corps, testified that he examined accused following his admission to 
the hospital and found him to be "suffering from acute alcoholism" 
(R. 43, 48). Captain Brewer testified that he examined accused and 
found him to be ttacv.tely intoxicated" (R. 51), showing "no signs of 
anything else, such as narcotics" (R. 53). First Lieutenant Giles J. 
Strub, Medical Corps, ward officer of the hospital ward in 'Which ac
cused was placed, testified that, 

"the officer was flushed, was perspiring very freely, 
his gait was unsteady, and there was a distinct odor 
of alcohol on the officer's breath" (R. 57). 

Witness believed he was "under tJ1e influence of alcohol" (R. 58). 

The defense counsel requested a stipulation to which the trial 
judge advocate objected and did not agree (R. 65, 66), but which the 
court received in evidence (R. 66), that certain medical officers 
would, if present, testify that accused had been treated for nfuruncle, 
left c.uditory, meatus" on september land 3, 1942, and for external 
otitis, left side, "mild, not a severe disease", on-=::October 4, 5, 14 
and 16, 1942 (R. 65). 

First Lieutena.~t Harry Feinberg, Medical Corps, testified for the 
defense that he exarnined accused on November 6, 1942, ·while witness 
was on duty with the ear, nose and throat clinic at the Station 
Hospital, Fort Hamilton (R. 67) and found that accused "had a chronic 
fUI"Wlculosis, which simply means boils in the ear; and I reconunended 
either vaccine therapy or x-r~ treatment to cure the condition" 
(R. 68). There was swelling and pain (R. 68), but the condition was 
not acu;te (R. 69). The pain complained of was not, in witness• opinion, 
insufferable, intolerable or unbearable (R. 69, 70). It was possible 
that there had been an acute condition within twenty-four hours prior 
to :tJie examination (R. 70). Witness believed that pain from acute 
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f'urunculosis could be so excruciating that a. normally intelligent 
person "might be driven" to <irink :i.ntoxic::iting liquor (R.. 71). 

Accused made an unsworn statement, through his individual counsel, 
that for sane tke past accused had been suffering from the eer con
dition and had received treatment as dezcribed (R. 73). On November 
4 he had an attack of fur..mculcsis that was extremely painful and as 
a result took medication consistinc of six to eight aspirins and two 
sodium amytols over a period of P. few hours. :re had something to 
drink but 

"he does want this court to know that he did net 
have any more to drink th2t night than he r.~R h2.d. 
on a number of occasions durine the past thirteen 
or focrteen years. He tak9s three or four drinks 
in an evenine, and l'r.i.thout any effect. Further, 
that on this particular night, these drinks had 
an effect upon him to the extent that he does not 
remember anything that happened subsequent to 
shortly after midnight on November 4, 19A2. He 
does not remember the occurrences that happened 
here on November 5, 1942. And further, that he 
does not recollect acything until some t:L,ie dur
ing the afternoon of November 5, 1942, -when hs 
avrakened in the Station I1ospital, Fort Hamilton" 
(R. 71+)• 

On October 28, 1942, a jeep in the back seat of 'Which he was riding 
· struck an obstruction and accused was thrown violently against the 

top of some cross bars. He suffered tttwo bmnps on the head" snd some 
injury to Ms spine and back (R. 78). He was "rendered sufficiently 
woosy so that h~ felt he had to eo to the dispensary". The examination 
there received was superficial and no x-rays were taken (R. 79). 

5. The evidence establishes without conflict that on November 
51 19421 at the place alleged., accused was drunk in uniform. His 
drunkenness ms exhibited by his appearance, by his al.most complete 
lack of physical control, by his abnormal and highly insubordinate 
behavior a.nd by his obscene and insubordinate utterances. These 
things occurred on the public streets of the post, in the post quarter
masterts office, en route to the hospital and at the hospital. He in
dulged in loud talking and general threats of physical violence; made 
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offensively provoking and obscene remarks, addressed disrespectful 
remarks to officers and threatened and made threatening gestures 
t.oward enlisted men. All of his indecorum was witcessed by military 
personnel and much of it by civilian:,. In the opinion of the Board 
of Review his drunkenness must be chara~terized as gross and his dis
orders as conspicuous. Both were of such aggravated degree as to be 
manifestly disgraceful. They ammmted to conduct unbecoming AA of
ficer and a gentleman and were violative of Article a!' Yi·ar 95. 

6. The Specification is defective in that it does not allege 
the date of th'3 offense. Paragraph 87b of the Manual for Courts
Martial, in.reference to the purview of Article of War 37, provides 
that: 

.. 


"No finding or sentence need be disapproved sole
ly because a specification is defective if the 
facts alleged therein and reasonably implied there
fra:n constitute an offense, unless it appears from 
the record that the accused was in fact misled by 
such defect, or that his substantial rights were 
in fact otherwise injuriously affected thereby". 

No objection based on the defect was made by the defense, and the un
disputed proof established precisely the date of the offense. The de
fect could not have misled accused and could not otherwise have in
juriously affected his substantial rights. See C1I 228271, Clark. 

7. Five of the seven members of the court submitted recommendations 
that the sentence to dismissal be suspended and that accused be "assigned 
immediately to a unit for overseas dutyt', basing their recommendations 
on the "length of this officer's service, and the value of his experience". 
The defense counsel submitted a recormnendation of si!l!ilar tenor. 

8. War I'epartment records show that accused is 38 years of age. 
He graduated fran Fordham University in 1927 with the degree of A.B., 
and from the law school of that university in 1928 with the degree of 
LL.:3. .He was appointed a second lieutenant, l.ti.lit,ary Intellir,ence 
Reserve, on September 18, 1937. He was ordered to extended active duty 
for one year about August 20, 1940•. He v,as promoted to first lieutenant 
Qct_ober 4, 194.0. A board of officers convened in December, 1940, to in
vestigate allegations of adulterous relations by acc~sed prior to his 
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entry upon active duty, his paternity of an illegitimate child and his 
nonsupport of his wife and their child, recommended that accused ·be re
lieved from active d'.lty. The recof.llllendation wa.s not apprcved by the 
War Department. Accused was again ordered to extended active duty on 
September 27, 1941. On November 29, 1941, a board of officers appoint
ed to investigate personal injuries suffered by him on November 25, 
1941, fourid that accused was under the influenca of alcohol at the t,ime 
of his injuries and that the injuries were proximately caused by his 
intoxication and were not incurred in line of duty. His 201 file con
tains correspondence relating to his failure to pay a bill for subsistence 
furnished him while hospitalized in February, Ii:arch and April, 194.2. It 
also contains correspondence relating to a letter from his wlfe dated 
October 6, 1942, stating that she was legally separated from accused and 
complaining of his nonsupport of herself and child. 

9. The court was legally constituted. No errors injuriou.sly af
fecting the substantial rights of accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings of guilty and the sentence 
and to warrant confirmation thereof. Dismissal is mandatory upon con
viction of violation of Article of War 95. 

•
~..-.~~--.:~~~__;-.:;..:~-4--...i~--' Judge Advocate. 
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1st Ind. 

1:ar Department., J.A.G.O• ., -. 	 - To the Secretary of War. 

1. Herewith tr&nsm.itted for the action of the President are the 
record of triaJ. and the opinion of the Boa.rd of Review in the case of 
First Ueutenant 1iiilliam G. "iiaJ.l {0-.359819)., Transportation Carps. 

2. I concur in the opinion of the Boa.rd of Review that the record 
of trial is legally sufficient to support the findings and sentence and 
to warrant confirmation thereof. Accused appeared at Fart Hamilton., New 
York, in a staggering drunk condition and when taken into custody and 
hospitalized became conspicuously disorderly in that he loudly made ob
scene, provoking., insubordinate, threatening and disrespectful remarks 
in the presence of officers, enlisted men and civilians, and made threat
ening gestures to enlisted members of the military police. He was sen
tenced to dismissal. Five of the seven members of the court recomm~nded 
suspension of the sentence. Accused's record during somewhat more thai 
two years of active duty has not been wholly creditable and includes evi..:. 
dence of previous difficulties due to drunkenness. In response to an in
quiry addressed to the Chief of Transportation as to whether he believed 
retention of accused in the service would be desirable, that officer re
plied in the negative and recommended that the dismissal be executed. I 
believe the usefulness of accused as an officer is at an end and recom
mend that the sentence be confirmed and carried into execution. 

J. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action., and a form of Executive action 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with your approval. · 

~ 
lzyron c. Cramer., 

1.Iajor General., 
The Judge Advocate General. 

3 	Incls. 
Incl.1-Record of trial. 
Incl.2-Draft of let. for 

sig. Sec. of war. 

Incl.3-Form of action. 


(Sentence confirmed but execution suspended. G.C.M.o. 91, 23 Apr 1943) 
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In the Office 	of '.lhe Judge Advocate General 
Washington, D.C. 

SPJGN 
C'M 228566 

UNITED STATES ) 2ND AilliORED DIVISION 
) 

v. .) Trial by G.C.M., convened at 
) Fort Bragg, North carolina, 

Private ANTHONY APOS TOLOO ) November 27 and 28, 1942. To 
(32332142}, Company D, 66th ) be shot to death with musketry. 
Armored Regiment. ) 

OPINION of the BOARD OF REVIBIV 
CRESSON, LIPSCOMB and COWLES, Judge Advocates 

-·----------------------

1. The Board of Review has examined the record of trial in the 
case of the soldier named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHAHGE I: Violation of the 58th Article of War. 

Specification: In that Private Anthony Apostolos, Corn?,ny "D", 
66th Armored Regiment, did, at Fort Bragg, North -Carolina, 
on or about September 30, 1942, desert the service of the 
United States and did remain absent in desertion until 
he surrendered himself at Fort Jay, New York, on or about 
October 16, 1942. 

CHARGE II: Violation of the .59th Article of War. 

Specification: In that Private Anthony Apostolos, Company "D", 
66th Armored Regiment, did, at Fort Bragg, North Carolina, 
on or about Sept. 30, 1942, advise Private David R. 
Hurley, Company "D", 66th Armored Regiment, a soldier who 
was then in arrest and under charges, to desert the ser
vice of the United States, by pretending to the said Private 
Hurley that he, the said Private Apostolos, had a brother 
in Washington, D.C., who would supply the said Private Hurley 
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with fraudulent registration cards and oth,:r government 
papers to eu}:lle him to obtain employment in civilian 
life, and did, in pursuance nf such advice, accompany 
the said Private Hurley from Fort Bragg, llorth Carolina 
to Washington, D. c. 

CHARGE III: Violation of the 69th Article 0f Vlar. 

Specification l& In that I'rivate Anthony .&postolos, Company 

"D", 66th Armored Regiment, having been duly placed in 

arrest at Fort Bragg, North Carolina, on or about 

:September 3, 1942, did, at Fort Brag;;, North Carolina, 

on or about September 7, 1942, break his said arrest 

before he was set at liberty by proper authority. 


Specification 2; In that Private .Anthony Apoetclos, Company 

11D", 66th .Armored Regi:nent, having been duly placed in 

arrest at Fort Bragg, North Carolina, ori or about Sept

ember 29, 1942, did at Fort Bragg, North Carolina, on 

or about September 30, 1942, break his said arrest 

before he was set at liberty by proper authority. 


CHAJ.~GE IV: Violation of the 61st Article of War. 

Specification 1: In that Private Anthony Apostolos, Company 

11D", 66th Armored Regiment, did, without proper leave, 

absent himself from his organization at Fort Bragg, 

North Carolina from about August 26, 1942 to About 

September 3, 1942. 


Specification 2: In that Private Anthony Apostolos, Company 

"D 11 , 66th Armored Regiment, did, without proper leave 

absent himself from his c-rganiza.tion at Fort Bragg, North 

Carolina, from about September 7, 1942 to about September 

29, 1942. 


CHARGE V: 	 Violation of the 96th .Article of War. 

(Holle prosequi) 


Specification 1: (Nolle prosequi) 

.Specification 2: (Holle prosequi) 

Specification 3: (Holle prosequi) 

The accused pleaded_not guilty to all Charges and Specifications. Ile 
was fou.'1d not guilty of Charge I but guilty of' a violation of the 61st 
Article nf War, guilty of the Specification, Charge I, except the words 
11desert" and "in deserticn11 substituting therefor, respectively, the 
words 11 absent himself without leave from" and "without leave," of the 
excepted words, not guilty, of the substituted words, guilty,'and guilty () 
of Charges II, III and IV and the Specii'icatirns thereunder. A nolle "'\ i,. 'O 

- 2 -	 // 



(245) 

prosequi was entered to Charge V and its Specifications. He was sentenced 
to be shot to death with musketry. The reviewing authority approved the 
sentence and forwarded the-record of trial for action under the 48th 
Article of War "with the recommendation that the sentence be commuted by 
the confirming authority to life imprisonment for the reason that the 
case, although considered aggravated, is not believed to be so flagrant 
as to require the imposition of the extreme penalty". 

J. The evidence for the prosecution shoYs that the accused absented 
himself without leave on August 26, 1942, from Fort Bragg, North Carolina, 
and remained absent until September 3, 1942, when he returned and was 
placed under arrest in quarters. On September 7, 1942, he broke his 
arrest and again absented himself without leave until September 29, 1942, 
when he returned and was again placed under arrest in quarters. Upon 
both occasions of being placed in arrest his company commander personally 
explained to him the limi.ts of the area to which he was confined, infonn
ing him that he should not leave the c;_ompany area and that he was per
mit,ted to go only to the latrine, kitcf\en, or to points half-way between 
the;'_tents where the two company areas joined. The accused was not re
leased at any time, nor was he detailed to any duty which would be in
consistent with his status of arrest (R. 1-14; .Exs. c, D). 

On September JO, 1942, the accused was detailed to kitchen 
police duty. While on this duty he suggested to and advised Private 
David Hurley, who was also under arrest and detailed to kitchen police 
duty, to desert and "go over the hill" with him. The accused told 
Private Hurley that his, the accused's brother, an employee of the Bureau 
of Engraving and Printing, would obtain false registration and 4-F classi
fication cards.for them. The accused told Private Hurley that a friend 
would supply them with civilian clothes. Private Hurley had no intention 
to desert the service prior to being advised to do so by the accused. 
The following day, on or about October l, 1942, both the accused and 
Private Hurley broke their arrest by absenting themselves without leave, 
and proceeded to Washington, D. c., where they remained for two days at 
the home of the accused's brother who obtained the promised fraudulent 
registration cards for them. They then went to New York and stayed at 
the home of a friend of the accused for a day. Private Hurley then· 
left and "hitch-hiked" to Chicago and two days later surrendered himself 
to the military police at Camp Grant. He was therea.fter tried and found 
guilty of having been absent with~ut leave in violation of Article of 
War 61. 

The record shows that the accused left New York and that he 
was present with his organization on November 4, 1942, at which time he 
was under arrest in quarters (R. 14-16, 30,35, 40-41; Exs. D, F, G). 

4. The accused elected to remain silent and no evidence was offered 
for the defense; except the testimony of the accused's company commander 
who identified a letter received by him about October 1, 1942, written 
by the accused during his absence, saying that h3 would return in a few 
days (Ex. 1). 

-3



(246) 

j. Ch1rt:;e I , nd Lhe S1;ccificati--:a ~nerc1mder alleges th::,t 
the ucct:sed deserted the service i11 vfobtion ('f the 53th Article 
of' ~:O.r. The evidence shous that the accused carefully pre.:irronged 
411 details for tbe deserti0n r.f hL1self and 1-rivute liurley includ
ing tile obtaining of fraudulEmt cL.s.:.,if .i.c:..:.ticn c~rds, civilian 
clothes and refuge in his brotht:r 1 s home. I:!e then curried out his 
r,lan and left :Ls orgunizatir.n with0ut I ro1-er authc-rity. The court ' 
found the accused 0uilty cn~y of the les:..:er included offense of 
ubsence ,·1ithout leave in vir,lation of the 61st Article nf War and 
the evi.de_nce is clearly legally sufficient to support the findings. 

o. Charge II and the Srecificatinn thei'e1mder alleges that the 
;,.cc~sec: e.dvised an"ther to desert the ::ervice of the United States in 
vir-lation of the 59th Article 0f War. The evidence shows that the 
accused deliberLstely suggested, invited and advised Private Hurley 
to "go ·0ver the hill11 a.nd desert Yiith him. The accused made all plans 
for their desertion, 'iucL.:.dlng the obtaining cf false classification 
curds, arrangements to obtain civilian clothes, and refuge in his 
brother's and a friend's home. Acting upon the advice c,f the accused, 
h·iv2te i.iurley wi1r hnd had nr i,rior intent, br6,e his arrest, and, in 
Cciarany wi tb the accused, departed from Fort Lragg without auth0rity. 
Tliey rerik\ined at the ho1ae of the accused I s brother in Washington for 
t,10 days and at the home of the accused I s friend in l~ew York for 
::::n,-,ther day all. rif' ,,hich had been prearranged by the accused. 

The l1anual for Ccurts-i:Iartial, 1928, Paragraph 131, states 
that the offense of advising one to desert is complete ,,hen the advice 
is given, whether the person advised deserts or not. The evidence is, 
therefore, legally sufficient to support the findings of guilty of the 
Sr-,ecif'ication and the Charge. 

7. Charge III and the Specificatil'lns thereunder allege that the 
accused broke his arrefit in violatirn <"'·f the 69th Article rif War. The· 
evidence shrws that the accused absented himself withC"'ut leave .from 
Au.:_:ust 26, 1942, ·until September 3, 19.:;.2. He returned and was placed 
under arrest in. c:uarters by his co::ipany Colilli1a,nder who clearly explained 
t" hir,1 the r:ienning and limits cf h-is arrest, c.1lld that -he was pemitted 
to go r.nly to certa.i.n places. He was n0t released at any time • 
.September 7, 1942, he ae;:.iin abssnted himself' without having been set at 
liberty by 1,roi:er nuthority. The uccused remained absent unt~l September 
2<), 19,~2, when he returned to his 01·g:.nization and was once more placed 
under arrest in ~Uc.1·ters. The r.1eru1inc; and limits. of his arrest were 
ar;ai.n cle:c.r ly e:x:plained tri him. On Septesber 30, 1942, he broke that 
arrest and departed for Uashington, D. C. The arrest was legal o.nd 
prnpcr en botb occasir.ns, and before he 1·:as set at liberty by proper 
a.uthrrity he trans1:,-ressed the lir.1its fixed by order of the proper 
authority. The evidence is,therefore, legally sufficient to support the 
fi,.dings cf cuilty of a vit:"'ladon of the Specifications and the Charge
(r,1.c.u., 192s, par. 139, p.154). 
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8. Speci:ei.cations 1 and 2, Charge IV allege absence without 
leave in violation of Article of War 61. The evidence shows that the 
accused did absent himself without leave from August 26, 1942, to 
September 3, 1942, and from September 7, 1942, to about September 29, 
1942. The evidence, therefore, clearly supports the findings of 
guilty. 

9. The charge sheet shows the accused to be Z3 years of age, 
and that he was inducted into the service at Fort Jay, New York, on 
May 6, 1942. 

10. For the reasons stated the Board of Review is of the opinion 
that the record of trial is legally sufficient to support the :findings 
and the sentence, and to warrant confirmation thereof. In time of war 
a sentence of death is authorized upon conviction of a violation of 
Article of ':I~ 59. 

..bft. Ml b~a&.4£:'v16 Judge Advocate. 

~C:~ Judge Advocate, 

~/J. ~udge Advocate. 
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1st Ind. 

1::ar Department, J .A .G .o., 	 . - To the Secretary of 1'far.MAR 8 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of ll.eview in the case of 
Frivate Anthony Apostolos (32332142), Company D, 66th Armored n.egiment. 

2. I concur in the opinion of the Board of R.evievr that the record 
of trial is legally sufficient to support the findings of gu:ilty and 
the sentence and to warrant confirmation thereof. The accused WqS found 
guilty of absenting himself vri. tnout leave on three occasions, in viola
tion of Article of :/ar 61, of breaking arrest on two occasions, in 
violation of Article of ~·iar 69, and of advising a soldier to desert 
the service in violation of Article of War 59. He was sentenced to be 
shot to death with musketr.1. The reviewing authority approved the 
sentence and forwarded the record of trial for action under Article of 
'.far 48 with the recommendation that the sentence be coimnuted to life 
imprisonment for the reason that the case, although considered aggra
vated, was not believed to be so flaerant as to require the imposition 
of the extreme penalty. 

Although the offenses committed by the accused are serious 
offenses, I am of the opinion that military necessity at the present 
time does not require either the i~position of the death penalty which 
was assessed by the court, or the imposition of life imprisornnent as 
recorrunended by the reviewing authority. I recommend, therefore, that 
the sentence be confirr:ied but conunuted to dishonorable discharge, for
feiture of all pay and allowances due or to become due, and confinement 
at hard labor for twenty years. I also recommend that the dishonor
able discharge be suspended and that a detention and rehabilitation 
canter be designated as the place of confinement. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carr'J into effect the foregoing recommen
dations, should such action meet 1vith approval. 

3 	Incls 
Incl l - Hecord of trial 
Incl 2 - Draft of ltr for 

sig. Sec. of War 
Incl 3 - Form of J::xecutive 

action 

(Sentence confinned but commuted to dishonorable discharge, for! tltn 
of all pay and allowances due or to become due and confinement at ha.rd 
labor for five years. Execution of that portion thereof adjudging 
dishonora":,le discharge suspended until soB.ier• s rel~ase from. confine
ment. G.C.M.O. 75, 2 Apr 1943) 
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SPJGK 
CM 228571 ,.l/lJI 8 l'l~ 2 

THIRD SERVICE Coo:MAND 
UNITED STATES ) SERVICES OF SUPPU 

) 
v. ) Trial by G. c. M., convened at 

) Fort Belvoir, Virginia, October 
Private WILBERT J. DOCKERY ) 30, 1942. To be hanged by the 
{33221913), Canpany A, 8th ) neck until dead. 
Engineer Training Battalion,) 
Engineer Replacement Train-) 
ing Center. ) 

OPINION o£ the BOARD OF REVmI 

HOOVER, COPP and ANDREWS, Judge Advocates. 


1. The record o£ trial in the case of the soldier named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon. the following Charge and Specif'i 
cation a 

CHARGE a Violation ot the 92nd Article of War. 

S:i;.ecif'icationa In that Port. Wilbert J. Dockery, 
Company A, 8th En.gr Tng Bn, ERTC, Fort Belvoir, 
Virginia, did, at Fort Belvoir,· Virginia, on 
or about Qctobe,r 19, 1942; llith malice a.fore
thought,· 'Willfully, deliberately, feloniously, 
unlawfully, and with premeditation ld.11 one 
Private Grandf"ord Burrell, Co. A, 8th Engr 
Tng Bn, ERTC, "Fort Belvoir, Virginia, a human 
being, by shooting him with a rii'le. 

He pleaded not guilty to the Charge but guilty of violation of the 93rd. 
Article of War, and guilty to the S:i;.ecif'ication, except the words, 11'With 
malice a.forethought, 'Wi.llf~, deliberately, feloniously, unlawfully, 
and with premeditation", substituting theref'pr the words, ''willfully, 
feloniously and unlawfullytt, and except the words, "a human being", 
of the excepted words not guilty, of. the substituted words guilty. He 
was found guilty of the Charge ;md Specification. No evidence of pre
vious convictions was introduced. He was sentenced to be hanged by the 
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neck until dead. The revieYd.n.; authority approved the sentence and 
forwarded the record of trial, including in his action the .follmtlng: 

"Pursuant to Article of War 5~ the order direct
ing the execution of the sentence is withheld". 

The record of trial has been treated as if forwarded for action urxier 
Article of War 48. 

J. The evidence shows that on the night of October 18, 1942, at 
Fort Belvoir, Virginia, a "crap" game was in progress in the latrine 
on the ground f'loor of the barracks of' the second platoon of Company 
A, 8th Engineer Training Battalion. Accused and Private; Grand.ford 
Burrell and Solomon Beatty, all members of the platoon, were partici 
pants (R. 24, 61, 113, 127). An argument a.rose between accused on 
the one hand and Burrell and Beatty on the other, accused asserting 
that the others were not giving him a "square deal" (R. 83) in con
nection with "fading" or betting upon certain rolls of the dice 
(R. 61, 62, 83, 114).' Accused called Burrell, as well as Beatty, 
a name, variously described as 11a black mother-fucker" (R. 84), 
na mother-fucking son of a bitch" and a "cheap-ass mother fucker." 
(R. 24, 62, 114). Burrell responded by addressing.identical remarks 
to accused (R. 24, 62, 84). Accused then told Burrell that if Burrell 
did not like -v.hat he said Burrell could "get some of his ass at any 
time he wanted to11 (R. 62). ()le of the enlisted vdtnesses -who heard 
this remark testified that he interpreted it as meaning that tthe 
wa.sn' t scared of him" (R. · 62). Burrell jumped to his f'eet and told 
accused the same thing (R. 62, 114). 

Accused let't the latrine (R. 24, 62, 85) and went toward the 
platoon comma.nder•s office (R. 62, 63) where about 40 rifles were 
kept and where, in a drawer of the platoon commander• s desk, there 
was same .30 caliber rifle ammunition (R. 45). As he left he said 
that he •twas going to make trouble 11 (R. 114). After accused had 
gone Burrell picked up a stick, described as "something like a broom 
stick" (R. 62, 84, 114) but not as large in diameter (R. 84). Ac
cording to one witness it measured approximately li inches in diameter 
(R. 115). '!he estimate of its length varied from l! to 3 feet (R. 84, 
114). Accused soon reappeared with a rifle in his hands (R. 63, 85). 
Burrell, who had been standing in the latrine door, ran upstairs 
(R. 63, 84, 115) where his bunk was located (R•. 85). At about this 
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ti.11e Burrell told accused he would 11beat the shit out of him if he 
went upstairs" (R. 84, 85). Accused stood 11for a little while" at 
the bottom of the steps, pointing the rifle toward the top of the 
stairwizy (R. 63). Then he put the barrel of the rifle against Beatty•s 
back and forced him to walk upstairs and turn on the lights, accused 
following closely (R. 63-65, 85, 86, 88, 115, 116). 

The second floor consisted principally of a long, narrow room 

used as a barracks. The room ran north am. south and the bunks were 

arranged along the east and west walls, each extending lengthwise 

from the wall. There were fifteen bunks on the west side and .four

teen on the east side. The sta.ir'wa¥" referred to.was located near 

the north end. At the south end was a .fire escape (Ex. 4). Near 

the south end, midway between the two rows of cots, four cots were 

piled in pyramidal form, the highest point of the pile approximately 

three feet from the floor (R. 41; Ex. 4). A few feet farther to the 

south, midway between the two rows, stood another bunk (Ex. 4). 

Burrellts bunk was on the west side, next but one .from the south end 

(R. 40, 43, 85; Ex. 4). Accused bunked downs~airs (R. 40, 85, 93, 

112). On the morning of October 18 accused had been observed sitting 

at the desk in the platoon commander's office on that floor (R. 96). 


Yihen accused appeared upstairs Burrell ran to the south end of 
the room and down.the fire escape (R.63, 85, 88, 116). Accused, hav
ing ordered Beatty to turn out the lights (R. 116, 117), thereupon 
went down.stairs (R. 63) and,. after some persuasion frcm his fellow 
soldiers, returned the ri.fle to the platoon office (R. 63, 85, 88). 
A few minutes later Burrell again appeared downstairs (R. 63, 85). 
"grumbling" (R. 63) and nthe argument continued" (R. 88). Ole wit 
ness, after testifying that Burrell 11had a rock in each hand" (R. 64, 
69)., stated that he did not see the stones but "saw his hands clinched" 
(R., 69). Accused walked up to Burrell and said, "Burrell, you don•t 
be]ieve I will kill you; you are a mother-fucker" (R. 64). Burrell 
ran upstairs (R. 64, 85, 11?). Having again obtained a rifle accused 
followed him (R. 65, 85, 118). It was estimated by one eyentness 

. thnt about five minutes elapsed between the two appearances by ac
cw;ed with the rifle (R. f!fl). 

Upon his arrival on the second .floor accused turned the lights 

on (R. 118). The light sntch was near the head of the stairs at 

tt.e north end of the room (R. 98; Ex. 4). Burrell ran to the south 

end of the room and crouched between the last two bunks on the east 

wall (R. 103, 104, 105, 119; Ex. 4). Accused loaded the rifle, a 
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Springfield, 1903 model, caliber .30 (R. 80), and nth the rifle in 
his hands (R. 130) advanced toward Burrell (R. 94,103, 119)•. Twice 
accused said, "Burrell, you don't believe I•ll kill you" (R. 128). 
Some of the men tried to persuade accused to desist, but their ef
forts proved of no avail (R. 93, 103, 119). Arriving near the spot 
where Burrell was crouched, accused leaned down, ordered him to come 
out (R. 103, 105, 119, 128, 130), and "pointed the rifle at him" 
(R. 119). Burrell "came out from under the bed11 (R. 103, 128) and 
ran (R. 103, 120, 128) toward the west side of the room, thence north 
along the length of the room (R. 103, 105, 108, 120, 122, 130, 131, 
133; Ex. 4). Burrell did not at a.rv time run toward accused - he 
ttwas retreating". Had he continued to run in the direction he final
ly took he would not have approached or run into accused but would 
have passed him (R. 109; Ex. 4). Accused "backed up" a few paces 
(R. 106, 120). As Burrell started to run he threw a stone at ac
cused (R. 103, 105, 120, 123, 133; Ex. 4), striking him non the arm11 

(R. 120, 123). One Yiitness, describing the stone which he subse
quently saw, said, "It wasn•t as big as my fist" (R. 120), and an
other described it as about two-thirds of the size of his fist 
(R. 111). As Burrell, running along the west side of the roan, 
reached a point near the piled up cots approximately opposite ac
cused•s position near the ea.st side, accused fired the rifle (R. 103, 
104, lo6, 121). It was estimated that at the time of the shot the 
distance between accused and Burrell was "about the width of the 
cotn (R. 107). n'hen the shot was fired accused was pointing the gun 
"westward" (R. 108, 109). As one witness described it, he 11sort-a 
shifted around and sort-a aimed the rifle at Private Burrell" (R. 1201 

121). He did not raise the rifle but "shot £ran the hip" (R. 107). 
Burrell fell to the floor, shot through the arm and body (R. 94, 104, 
1211 132; Ex. 1). 'Ihere was evidence that accused was "a very good 
rifle shot11 (R. 1(17) and that on the range "he qualified as some 
kind of marksman" (R. 108). The witness so testifying never had seen 
accused fire "from the hip11 (R. 109). An eyewitness testified that 
at the time of the incident on the second floor he did not observe 
anything like a stick or other 'Weapon about Burrell's person (R. En). 

Burrell, lying on the floor, asked accused "not to shoot him 
any more" (R. 104, 121, 123) or not to kill him (R. 66) and asserted 
he had done nothing to accused (R. f:h, 6?, 104, 123) and 11didn•t in
tend to start an argument" (R. 88, 89). Accused was about two feet 
distant at the time (R. 67), and said to Burrell, "die, you mother
fucker" (R. 67, 68, 94, 124). Thereupon accused went downstairs 
(R. 94, 104), and reported the shooting to the corporal of the 
guard (R. ?1). 
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Burrell was taken to the infirmary and :fran there to the station 
hospital (R. 68, 71, 94, 104), reaching the latter place about 12:45 
a.m., October 19 (R. 21, 22, 29). He was treated and operated upon 
promptly but died about 7:25 the same morning (R. 18, 21, 29). 

Upon his admission to the hospital Burrell was in a "critical" 
and "very serious condition" (R. 2J). A medical of:ficer testi:fied 
that, 

"He was anxious, apprehensive and in very con
siderable pain. He was also in a mild state o:f 
shock; and he was in a very, very uncomfortable 
condition generally". 

He was not in:formed that he was about to die but was told that he 
had "a very serious abdominal wo1U1d". (R. 21) The medical officer 
teatif'ied that he believed a normal individual "would have had cause 
to appreciat~ and realize impending death under such circumstances". 
Within about :five minutes a:fter his admission, at about 12:47 or 
12:50 a.m., he was questioned by the medical o:fficer and made state
ments as to what had occurred. The medical officer, over cbjection 
by the defense, was permitted to testify to these statements, includ
ing a statement that :following the obscene remarks exchanged in the 
latrine, accused, 

"ran :fran the roam, saying' he was going to get a 
ri:fle and return to the barracks and chase Private 
Burrell and shoot him" (R. 24). 

Medical testimony showed that the bullet entered too 

"outer surface right elbow, leaving inne?'. sur:face 
o:f right elbow, entering right upper quadrant o:f 
abdomen, and some fragments leaving thru the right 
lumbar region" (R. 17-37; Ex. 1). 

There was a consequent destruction o:f the lower end of the right 
humerus and upper ends o:f the right radius and ulna (Ex. 1) and 
laceration or per:foration of various abdominal organs (R. 34; Ex. 1). 
Substantially al.l o:f the bullet remained in the body (R. 26). Death 
occurred by reason of "hemorrhage following massive laceration o:f the 
liver and perforation o:f the inferior yena cavan, both due to the gun
shot wound (R. 26; Exs. l, 2). The medical. 'Witness concluded that at 
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the time of the shot Burrell mu.st have "had his right elbow definitely 
flexed" (R. 33), "more or less guarding himself and trying, as it were, 
to fend a blowtt (R. 26). The attending surgeon, upon being asked 
miether he believed "that a bullet striking the arm in that position 
would normally deflect into the body itself", answered, "The bullet 
frcm a rifle so powerful as the one used and at such close range cer
tainly would• (R. 26) • An autopsy performed on Burrell•s body indi
cated that he weighed approximately 200 pounds and was a little over 
six .reet tall {Ex. 2). 

In the course of investigation of the charges, after he had been 
warned that he was not required to make a statement and that whatever 
he said might be used against him, accused told the investigating of
ficer that he did not desire to SB¥ a.r:wth1ng but that he 'Wished the 
officer nto use" a written statement accused had previously made to 
hia company commander (R. 49, 54, 55). In this statement, which was 
received in evidence without objection by the defense, accused said 
that a.f'ter the argument over the crap game Burrell threatened to 11beat 
hell" out o:t him and advanced on him, whereupon accused "went back 
downstairs" (R. '57; Ex. 6). Burrell followed accused to the foot of 
the stairs. Accused asked the men upstairs to turn out the lights 
but they refused to do so. Burrell Trent upstairs again and called 
back that if accused wanted the lightsoff he should come and turn 
them of:f himself. He started up the steps and saw Burrell at the to; 
He went to the platoon office, got the rifle and several cartridges 
and loaded the rifle. As he went upstairs to turn of!' the lights 
Burrell hit him across the forearm and advanced on him. He "begged" 
Burrell not to come closer. Burrell was coming down the west aisle. 
'when he was :four or five paces 8Y1B¥ accused told him to stop - 111 · 
shot him in the arm when he wouldn't stop". Burrell said nothing to 
accused and accused said nothing to Burrell after the shooting. Ac
cused had not been dr-'...nking and in so far as he Jmew Burrell had not 
been drinking.· (Ex. 6). 

Accused did not testify or make an unsworn statement. In his 
argument the defense counsel stated that accused was a "much smaller 
man" than Burrell (R. 142) • 

.. 
4. The evidence, together with the pleas of guilty, shC"«s that 

at the place and time alleged accused intentionally killed Private 
GrandfOl'd Burrell, Canpany A, 8th Engineer Battalion, by shooting him 
with a lethal weapon, a service rifle. The shooting followed an 
altercation arising out o:f a petty dispute over the refusal or failure 

i'fl 
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o:f Burrell and another soldier to make wagers in a dice gane. The 
altercation was precipitated by accused with an obscene epithet ad
dressed to Burrell. Burrell replied in ld.nd. Some threats of vio
lence were exchanged. Accused left the scene o:f the dice game and 
Burrell armed himself with a broomstick or similar piece of wood. 
Accused appeared with a ri:fle and Burrell ran to his quarters and 
later fled :from the building when accused followed him. Accused was 
persuaded to relinquish the rifle but men Burrell again appeared in 
barracks some nlinut~s later, probably 'With stones in his hands, ac
cused, in turn, threatened to kill him, again secured the ri:fle and 
followed when Burrell· ran to his squadroom. VJhen accused reached the 
room Burrell had taken cover. Accused loaded the ri:fle, advanced and 
ordered Burrell out from betTteen the bWlks and twice told Burrell, in 
ef:fect, that he intended to kill him. Burrell again started to flee, 
throwing a stone and striking accused. Accused fired upon Burrell as 
he fled and brought him d0'1Il. While lying on the :floor Burrell asked 
accused to refrain from further shooting and accused, 'With a repetition 
of his original obscenity, told him to "dien. 

In his statement prior to the trial accused asserted, among other 
things, that when just prior to the shooting he went to the room in 
which Burrell was quartered Burrell advanced upon him threateningly, 
that accused begged him to stop and that he fired only when Burrell 
continued his advance. These assertions a.re contrary to the testi 
mony of all the disinterested witnesses and, upon the entire record, 
are unworthy of belief. 

The pleas of guilty of voluntary manslaughter a.re inconsistent 
with any theory of excusable ld.lling in self-defense, and there is 
nothing in the evidence which supports such a theory. Accused pre
cipitated the altercation and assumed the role of aggressor through
out. Burrell at one time had a stick of wood in his hands but no 
physical offer of violence l'd.th it was made. He threw a stone at 
accused just before he was shot but this act was, under the circum
stances, nothing more than a feeble attempt by Burrell to defend him
self against· the impending and aggressive attack by accused with the 
loaded ri:fle. Whether the rock throl'ling would have amounted to provo
cation had it been the first occurrence in the series of events need 
not be determined, for accused•s prior threats to ld.11, plus his 
actions in procuring the ri:fle, mounting the stairs, and advancing 
on Burrell, clearly show that his intent to take Burrell ts life had 
been formed before the victim's effort at resistance. 
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There was no legal justification for the homicide. There was 
no assault upon accused preceding the throwing o£ the stone nor was 
there MY' other act or event legally adequate to excite in him an 
uncontrollable passion. No opprobrious language was addressed to 
accused which he had not already used toward the others. Threats 
were exchanged but under the circumstan::es these threats were triv
ialities 'Wholly inadequate to arouse uncontrollable anger in a 
reasonable man•.There was a substantial cooling period preceding 
the final act by accused in hunting down his victim. 

Upon all the evidence tha Board of Review is convinced beyond 
reasonable doubt that accused, giving wa:y to what he considered af
fronts by Burrell, intentionally, deliberately, maliciously and 'With
out legal justification or excuse set upon and killed Burrell in cold 
blood. The finding by the court that the homicide was committed with 
malice aforethought, willi'ully, deliberately, f'eloniously, unlaw.ful
ly and 'With premeditation, as alleged,· was fully justified. The of
fense was ~urder in violation or Article of War 92. 

5. As noted above, without objection by the defense, the pros
ecution introduced a statement made by accused to his commanding of
ficer. The record does not indicate that at .the time the statement 
was originally made accused's rights in the premises 1V8re explained 
to him, but subsequently, after full explanation by the investigating 
officer, he adopted his previous statement. This procedure, al.though 
perhaps unusual, was not erroneous and the statement was properly re
ceived. The statement contained admissions only in contradistinction 
to a confession. 

The court admitted as a dying declaration the statement made b"-.f 
Burrell to the attending medical officer. In it, as noted, Burrell 
stated that accused had said that "he Y1aS going to get a rifle and 
return to the barracks and cr.ase Private Burrell and shoot him". To 
authorize the admission of a dying declaration the victim must have 
been, · 

"in extremis and under a sense o£ impending death, 
i.e., in the belief that he was to die soon; though 
it is not necess.ary that he should himself state 
that he speaks under this impression, provided the 
fact is othend.se shown" (par. l.48i!;, M.C.M.). 

Whether a deceased person feared impending death ordinarily must be 
proved by circumstantial evidence. In the present case Burrell was 
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in extremis and the circumstances llllder which the statement was made,as related above, clearly warranted the inference that he did in fact 
£ear impending death. The declaration was properly admitted. 

6. The charge sheet shows that accused is 36 years of' age. He. 
was inducted into the military seJ::lice on August 10, 1942. 

7. Attached to the record of trial is a statement by the Fed
eral Bureau of Investigation indicating that in 1931 accused was con
victed by a civil court of Virginia of voluntary manslaughter and sen
tenced to confinement for five years; that in 1938 he was convicted 
in a Federal civil court in North Carolina of violation of the Dyer 
Motor Act and sentenced to confinement for five years in a peni
tentiary; and that later in 1938 he was convicted in a Federal civil 
court of Georgia of violation of the National Motor Vehicle Act and 
sentenced to confinement for five years. He was released from con
finement on October 10, 1941. 

8. In his action upon the record of trial the reviewing au
thority stated: 

"The evidence in this case demonstrates beyond 
all reasonable doubt that the accused, Private Wilbert 
J. Dockery, lllllawfully ld.lled Private Grand.ford Burrell 
with malice aforethought. The proof shows that the act 
of shooting was vollllltary, willful and premeditated. 
The length of time elapsing .frcm the moment when the ar
gument over the dice game took place up to the time of 
the actual killi:r..J, and the careful planning and delil.1
erate preparations made by the accused during that peri 
od, entirely negative aiy claim that the victim was 
killed in the heat of sudden passion caused by provo
cation. 

"The record of the Federal Bureau of Investigation 
discloses that the accused has hitherto been convicted 
and punished :for crimes of violence. In my opinion, he 
fully comprehended the significance of his act of shoot
ing and intended all the consequences". 

9. The court was legally constituted and had jurisdiction of 
the person and offense. No errors injuriously affecting the substantial 
rights of accused were committed during the trial•. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 

-9



---

(258) 


the findings of guilty and the sentence and to warrant confinnation 
thereof. The death penalty is authorized upon conviction of murder 
in violation of Article of War 92. 

, Judge Advocate. 
~ 

Judge Advocate. 

Judge Advocate. 
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1st Ind. 

War Department, J.J..G.o., JAN l 3 l'J/. '? · - To the Secretary of War. 

l. Herewith transmitted for the action ·or the President a.re the 
record of trial and the opinion of the Board of Review in the case of 
Private Wilbert J. Dockery (3322191.3), Company A, 8th Engineer Train
ing Battalion, Engineer Replacement Training Center. 

2. I concur in the opi.rrl.on of the Board of Review that the record 
of trial is legally sufficient to support the fimings and sentence and 
to warrant confirmation thereof. Accused pursued a.l'ld with a service 
rifle shot to death a fellow colored soldier as a sequel to an alter
cation arising out of a dice game. The two had exchanged some threats 
and deceased had thrown a stone at accused in an effort to escape the 
shooting. There 1'faS no substantial provocation and there was no legal 
justification or excuse. The killing was wanton and deliberate. Prior 
to his induction in the Army accused served prison terms following con
victions by civil courts, one for manslaughter and two for violation of 
the Dyer National Motor Vehicle Act. I find no extenuating or mitigat
ing circumstances and recommend that the sentence to death be confirmed 
and carried into execution. 

3. Inclosed are a draft of a letter for your signature transmit
ting the record to the President for his action, and a form of Executive 
action designed to carry into effect the recomn:endation hereinabove made, 
should such action meet with approval. 

Myron c. Cramer, 

Major General, 


The Judge Advocate General. 


3 Incls. 
Incl.1-Record of trial. 
Incl.2-Draft of let. for 

sig. Sec. of war. 
Incl• .3-Form of action. 

(Sentence confirmed but in view of the short time elapsing between 
the quarrel and the shooting, is commuted to dishonorable discharge, 
forfeiture of all pay and allowances due or to become due and con
finement at hard labor for the term of the natural life of accused. 
G.C.M.O. ·32, 12 Mar 194.3) 
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WAR DEPARTIJENT 
(261)Services of Supply

In the O.ffice of The Judge .Advocate General 
Vfashington, D. C. 

SPJGN 
CM 228573 

UNITED STATES ) NORTHERN CALIFORNIA S:mTOR 
) WESTERN DEFENSE CO:l.dMAlJD 

v. 

Second Lieutenant ORLA. c. 

) 
) 
) 

Trial by o.c.M., convened at 
Fort Winfield Scott, California, 

SHURTLIFF (0-29l:191), 
Quartermaster Corps. 

) 
) 

November 21, 1942. Dismissal. 

OPINION of the BOARD OF REVIEW 
CRESSON, SN.APP and LIPSCOMB,' Judge .Advocates. 

1. The record of trial in the case of the of.f'icer named above 
has be.en examined by the Board o.f Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci
fication: 

CHARGE: Violation of the 96th Article of War. 

Specification: In that 2nd Lieutenant Orla C. Surtlif!', 
Quartermaster Corps, being in charge of certain 
property, not his own, by virtue of the verbal 
orders of the commanding officer, Presidio of San 
Francisco., California., stored in 11arehouse #26, 
Presidio of San Francisco., California., did, on 
about July ?., 1942, wrongtully., and 'Without 
authority, remove from said warehouse and apply 
to his own use and benefit the following articles 

.o.f personal property of value about One hundred 
and thirty-nine dollars and twenty-five cents, 
($139.25) to wits One (1) Victor adding machine, 

Serial No. 0137208. 

one (1) Royal typewriter 

Model KW.i-14, Serial No. 

obliterated. 

one (1) Sonora portable radio, 

Model KBU16S. 


He pleaded not guilty to and was .found guilty of the Charge and Specifi 
cation. He was sentenced to be dismissed from the service and to forfeit 
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all pay and allowances due and to become due. Thereviewing authority 
approved only so much of the sentence as provided for dismissal from 
the service and .forwarded the rec~rd of trial .for action under the 48th 
Article 0£ 'i1ar. 

J. On April 25., 1942., the accused was assigned to the position of 
assistant post quartermaster at Presidio o.f San Francisco., California. 
Part <1f the duties of the accused consisted in segregating, marking, 
listing, and shipping certain property belonging to members of the mill
ta.l"Y' personnel who had departed for foreign service. The accused was 
instructed by the post commander that company property was to be put 
aside and later sold, but that individual officers• property and the 
property of enlisted men was to be boxed for shipment to Kansas City. 
AD. property, the Oi'illersbip.of which could not be determined, was to be 
packed in boxes marked "unidentified properly". The accused was .fully 
informed as to his duties and instructed that all individually owned 
property was to be preserved even ii' it were only "an empty tin can"• 
Furthermore, the accused was never given permission by the post commander 
to remove any of the property from the warehouse except for the purpose 
of shipping it as directed. This fact was admitted by the accused 
(R. ·8-9, 30-36) • . 

On June 25, 1942, an investigation was made of the property 
under the care of the accused. Thereafter, on July 30, 1942, a Royal 
typewriter and a brown portable radio were found in the room occupied 
by the accused. The accused was interrogated concerning these two articles 
and in ad.dition an inquiry was made concerning an adding machine. A.i'ter 
having been warned of his right to remain silent., the accused stated 
that he did not have the adding machine in his possession but that it 
was at bis home at Ogden, Utah, where he had sent it in order that bis 
son might learn something o;f its use. The accused explained, however, 
that he intended that it should be returned within a short time. The 
accused was then directed to send a telegram to his home requesting the 
return of the adding machine. This was done and on August 4 the adding 
machine was received .from the post office. The package was addressed 
to the accused, and on it as a return address was the name o:r Mrs•. 
Shurtlif.f and an address in Ogden, Utah. ·The carrying case for the ad
ding machine was not with it but was :round at the place in warehouse 26 
indicated by the accused (R. 24-30). 

Concenling the typewriter, the accused explained that he had 
removed it .:f'rom warehouse 26 where he had been taking an inventory, and 
carried it to his room so that he might learn to typewrite. He also 
said that he had taken this particular typewriter because the serial 
number had been obliterated (R. 27)~ . · 
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Concerning the radio, the accused stated that he had removed 
it from warehouse ~6 to his room and he had expected to return it (R. 46). 

The adding. machine, the typewriter, and the radio were shown 
to have a value,res.pectively, of $50, $70, and $20, a total value o:t 
$140 (R. 39, 40, 41). 

4. The testimony of the accused concerning his use of the three 
articles of property described in the Specification reaffirmed the 
statement which he had previously made concerning this property. The 
accused testified that before removing the typewriter to his room he 
had asked the noncommissioned of.t'icer in charge of the salvage warehouse 
if the typewriter was needed there. He further explained that since he 
expected to be appointed salvage officer he wished to learn to use a 
typewriter. There was no secrecy about his use ot the typewriter and 
other officers saw it in his room (R. 42--47). 

Concerning the adding machine, the accused explained that he 
had asked the noncommissioned salvage officer if he needed an adding 
machine and tha. t when he had said that he did not need one, the accused 
had sent it to his son. The accused explained this action as follows: 

"I had been discussing with my son the pos
sibility of his taking a commercial course in 
high school. And I just thought I w:> uld send 
this machine home to him as a surprise so that 
he could look at it and as a subtle suggestion 
of what I wanted him to do. I had in mind that 
he would have it two or three weeks and that as 
soon as I asked for it, he would return it or 
when school stS,fted. School didn't start quit~ 
as quickly as I anticipated it would" (R. 51) •.. 

Concerning the radio, the accused testified that he had taken 
it to his room from warehouse 921 but that he had expected to return it 
to the warehouse at the time the unidenti.t'ied property was to be packed 
(R. 46-47). 

The accused admitted that he had never been authorized to use 
the property in his charge for his own use (R. 48). The accused also 
stated, 

"Well, the thing of that is this. This 
property would be sold and disposed of by the 
Government. I figured that since I was on the 
ground floor and that the property was to be dis
posed of anyway, that I might just as well get 
the use out of it as anyone else. That is the 
way I reasoned" (R. 50). 
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Sergeant Rockwell Fisher, testified for the defense that he 
has been the noncommissioned salvage officer in charge of the salvage 
warehouse at Presidio of San Francisco since May, 1941. During the 
latter part of June, 1942, the accused told Sergeant Fisher that he was 
expecting to be appointed salvage officer and he also asked Sergeant 
Fisher if he had need for an extra typewriter. Later the accused 
asked Sergeant Fisher if anyone had made an inquirJ about certain pro
perty. 

5. The Specification alleges that the accused, af'ter having been 
placed in charge of certain property by the commanding officer, Presidio 
of San Francisco, California, did, on or about July?, 1942, wrongfu.ll.y 
remove from such property and apply to his own use one Victor adding 
machine, one Royal typewriter, and one Sonora portable radio, of the 
total value of $139.:25. The offense thus alleged is not theft or em
bezzlement under the 93rd Article of War, or misappropriation of Govern
ment propert:t in violation of the 94th Article of War, but the gravamen 
of the offense consists in the wrongful removal of property entrusted 
to his care and its application to his own use in disregard of the rights 
of the unidentified a.mer. Such an act is clearly a violation of the 
96th Article of War. 

The facts of the case are uncontroverted. Both the testimony 
of the accused as well as the testimony for the prosecution shows that 
the property in question was entrusted to the care of the accused by 
his commanding officer, and that thereafter on or about July 7, 1942, 
the accused wrong.f'ully removed the property named in the Specification 
and applied it to his mm use. Although there is confusion in the testi 
mony as to the particular warehouse from which the property was taken, 
this factor is deemed imnaterial to the findings of guilty. The total 
value of the property is shown to be $140. .l!."'vecy essential of the offense 
is clearly established. 

6. The accused is 46 years of age. The records of the Office of 
The Adjutant General show that he was appointed a second lieutenant, 
Quartermaster Reserve, December 23, 1931; reappointed December 23, 1936, 
and ordered to active duty, February- l, 1942. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial ri.ghts of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findines of guilty and the sentence 
and to warrant confirmation thereof. A sentence of dismissal is auth
orized upon conviction of a violation of the 96th Article of War. 

h~~~Judge Advocate. 

c:;:h-0'.Y'....,,,...,~ Judge Advocate. 

~ f ~, Judge Advocate. / . 't 7 
- 4 - // 
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1st Ind. 

War Department, J.A.G.o., , . 3 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Orla C. Shurtliff (0-291191), Quartennaster Corps. 

.. 
2. I concur in the opinion of the Bru-d of Review that the record 

of trial is legally sufficient to support the findings and the sentence 
as approved by the reviewing authority and to warrant confirmation 
thereof. The action of the accused in removing an adding machine, a 
typewriter and a radio from a quantity of unidentified property which 
had been entrusted to his care, and of applying those articles to his 
own use shows him to be unworthy of confidence. I recommend, therefore, 
that the sentence of dismissal be confirmed and ordered executad. 

3. Inclosed are a draft of a letter for your signature, transmit
ting the record to the President for his action, and a form o:r Executive 
action designed to carry into effect the foregoing recommendation. 

C ~v<>-•...,_...._q_ ~ 
Myron c. Cramer, 

Major General, 


The Judge Advocate General. 


3 	Incls 

Incl 1 - Record of trial 

Incl 2 ~ Drai't ltr. for 


sig. Sec. of War 

Incl 3 - Forra of Executive 


action 


(Sentence confirmed but execution suspended. -o. C.M.O. 81, ? Apr 1943) 
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WAR DEPARTMENT 
Services cf Supply 

In the Office of The Judge Advocate General 
Washington., D. c. 

(~67) 

SPJGK 
CI.1228585 

JAN 2 f. 1C!~3 

UNITED STA'l'ES 

v. 

First Lieutenant ROSS H. 
HCJ11A.1ID (0-1010410)., 40th 
Armored Regiment, ?th 
.An:i.ored Division. 

) 
) 
) 
) 
) 
) 
) 
) 

7TH ARI>!iORED DIVISION 

Trial by G. c. M • ., convened at 
North Camp Polk, Louisiana, . 
November 16., 1942. Dismissal.. 

OPINION of tho :8()AR!) OF P.EVIEl'f 

HOOVER, COPP a..'1.d A.\1DREiiS, Judge Advocates. 


l. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifi 
cations: 

CI-!ARG:J; I: Violation of the 95th Al't.i.cle of Uar. 

Specification: In that Ross H. Howard, 1st Lt• ., 
Hq. Co., 1st Bn., 40th Armored Regi~ent., 7th 
Armored Division, on or about October 7., 1942, 
at Flatwood~., Louisiana, conducted himself in 
a manner unbecoming to·an officer and a gentle
man., in that said Lt. Hoss H. aoward, did direct 
certain abusive and profane language to td.t: "You 
sor.-of-a-bitches can be a lot of trouble", or 
words to that effect, towards two members of tho 
military police of the 28th Division, Sgt. Fran.1< 
J. McKendrick oJ1d Private Louis J. Landrum, v1ho 
were at the time ~roperly engaged in the execution 
of their officicl duties. 

CP.AnGE II: Violation of the 96th Arti...-.i.e of War. 

Specification: Ir. that Ross H. Hovrarc\ 1st Lt., 
Hq. Co• ., 1st En., 4oth Armored Regiment, ?th 
~mored Division, was drunk at Flatwoods, 
Louisiana, on or about October 7, 1942. 

He pleaded not guilty to a.nc1. was fcund guilty of the Charges and Speci
fications. No evidence of previous convictions we.s introduced. He was 
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sentenced to be dismissed the service.· The reviewing authority ap
proved the sentence and forwarded the reccrd or trial for action 
under Article of War 48. He recommended clemency as hereinafter 
appears. 

3. The evidence shows that on the evening or October 7, 1942, 
Private Louis J. Landrum, Jr., 28th :Military Police Platoon, 28th 
Di.vision, approached some Governroont vehicles which ·were in front 
of a store in Flatwoods, Louisiana, to ascertain 'Why they were 
parked in that area. Accused was standing at the rear of a Govern
ment car "arguing" with Second Lieutenant Floyd_C. Smith, 40th Armored 
Regiment. (R. 11) Landrum, l'lho did not recognize accused to be an or
ficer, said, 11V'lhat 's the trouble fellow?". Landrum testified that 
when accused turned around he was "very unsteady on his feetn, he was 
unable to stand erect, "his voice was very loud" and his breath smelled 
of alcohol. (R. 11) In Landrum•s opinion accused was drunk and because 
of this fact Landrum cal.led sergeant Frank J. McKendrick, 28th Military 
Police Platoon, who was in charge or the military police detail (R. 12). 
Arter McKendrick had made notes for a report on the parld.ng of the 
vehicle accused entered the car to drive away. McKendrick twice asked 
accused to allow the assigned driver, a noncommissioned officer, to 
drive the vehicle, and accused replied that he would drive. Thereupon 
:McKendrick left the scene to notify hiA superior. (R. 12, 13) Vlhen 
McKendrick had reached a point 25 to 40 yards awq accused said, "You 
sons-of-bitches can be a lot of trouble" (R. 14, 23-24). Landrum testi
fied that he did not know whether accused was talking to McKendrick or 
to witness but "presumed he was talld.ng to the M.Ps" (R. 25). 'When the 
words were spoken accused was on the right side aru! Landrum was on the 
left side of the vehicle (R. 15). 

McKendrick testified that l'lhen he talked to accused the latter 
spoke "very unclearly'1 and did not seem to be in control of his 
faculties (R. 16). He was "in fairly bad condition" (R. 18), and, 
in witness• ·opinion, drunk (R. 17). 

IIavir,..g been informed of the difficulty, Lieutenant Colonel George 
c. Ackley, Infantry., Provost Marshal of the IV Corps., went to Flatwoodz 
and saw accused sitting behind the wheel or the car. Accused was doz
ing, had his arms on the wheel and his head on his arms. Witness ad
dressed accused and asked him vmat was the matter. Receiving no reply, 
he asY-.ed accused to 11dismount" and· stand at attention. Accused ''dis
mounted" with difficulty and attempted to stand at attention but in 
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order to stand was forced to brace himself by putting his hands on 
the rear fender or the car. Upon Ueutenant Cc;:!.:"'lel Ackleyts request, 
accused furni.shed his name, organization and serial number. Tiben ask<Jd 
where he obtained liqucr, accused stated that he had "just been drink

.ing beer". Ueutenant Colonel Ackley asked hir. VY"i1y he did not allow 
the noncommissioned officer accompa.n;,ring him to drive tI1e car when 
the military police had requested him to do so, and accused replied 
that he wanted to drive himself. VIitneos ordered accusec1. to get into 
the car, and informed him that he was in arrest. He turned him over to 
the custody or his companion, Lieutenant Smith. (R. 20) lieutenant 
Colonel Ackley testified that in his opinion accused was drunk (R. 21, 
23), that his speech was slow but coherent, that,in responding to 
questions he "had to take time to think", and that he was :iot in ap
parent full possession or all his mental and physical faculties (R. 21). 
Accused used no abusive language and a..swered all questions in a courteous 
and willing manner (R. 23). 

Major Walter G. Gleye, 40th Armored Regiffient, testified for the de
fense that he met accused on too evening in question at a road junction 
and that the two then visited a new cantonment, returned to the junction, 
made up a convoy of four vehicles and proceeded toward the 4oti.1 f..J:'mared 
Regixoont bivouac (n. 26). Yiitness d.ld not see accu.sec:1. abain that evening 
for before reaching Flatwoods witness noticed that accused's Ca!' had 
dropped out of the convoy (R. 26, 'Zl). In ·witness, opirdon accused was 
"all right, there was nothinc wrong v;ith him" (R. 26). 

Ueutenant Smith testified that on the evening in question he and 
accused each drank one bottle of beer at the officers' club, and later 
met at the road junction. tutne~s noticed nothine unusual about ac
cusAdrs appearance or condition (P. 28). Later, while witness was on 
the road with accused some friends drove up in a car a.11.cl accused went 
back to the vehicle, took s. drink from a bottle v.hich was· passed arou.."'ld, 
and returned immediately to his own vehicle (f:. 33, 34, 36). The two 
drove to a town called Siripson where they dran..1<: 11 cokes" but no alcoholic 
beveraces and then proceeded to Flatwoods in order to ascertain the 
location of the regimental bivouac (R. 29, 34). There one of the J1Uli

\ 	 tc:ry police, after some conversation, told accused that he could not 
drive the car, that he did not have "good control or himself" and was 
not in condition to drive (R. 30., 35). To witness, the attitude of 
the military policeman "was belligerent in telling an officer what to 
do in a wc.y I didnrt think he had a right to do" (R. 30., 35). lihen 
Lieutenant Colonel Ackley e.rrived., accused who. had been "on the v;heel••., 
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got out of the vehicle and vd.llingly answered all questions 1n a 
courteous, respectful mann~r (R. 31). · At no time did witness hear 
accused use any abusive la.nguaee toward the military police (R. 30, 
32, 33). The test5.mol".y of Lieutenant Sr.d.th was corroborated, in sub
stance, by that o£ Staff Sergeant Anteo Nardini, Headquarters Company, 
1st Battalion, 40th .Armored Regiment, assigned driver of accused•s 
vehicle. Nardini testified for the defense that accused appeared to 
be 1n control of his fuculties at aJ.l times (F.• 38) and was not drunk, 
although his breath smelled Ha little of liquor" (R. 46). Witness be
lieved the attitude of McKendrick in talking .to accused l'ra.s "disrespect
ful and overbearing" (R. /i,l). Witness did not hear accused use a.ey 
ab:i.sive language tor1a.rd the military police (R. 41, 44). 1'4'.en Lieu- · 
tenant Colonel Ackley arrived accused had no apparent difficulty in 
st~.ding at attention, and witness did not see him holding the car for 
support (R. 45, 46). 

The regim:3ntal commander of accused, Colonel Richard B. 'Wheeler, 
40th .Armored Regiment, testified that during the two months accused 

~~i~=~nh~d~~e~~g~=:n~h~a~~~s~:1'J1t~s~f~~~~~e:d 
him beyond the average of the company commanders of h:ts grade at the 
present time" (R. 10). Major Gleye, accused's battsJ.ion commander, 
testified that accused was a ttvery excellent officer" and that he 
had assumed command of a company 'Which was in "terrible shape" and 
had made it "one of the best" (R. 26). 

Accused testified that he had one bottle of beer with Lieutenant 
Smith at the officers• club, had two bottles after Lieutenant Smith's 
departure, and took one drink £ran a fourth bottle (R. 48, 50). i\'hen 
he met some friends in a civilian car he took "a very small drink, in
finitesimal" (R. 49) of whiskey from a bottle (R. 48, 51). He had 
nothing to drink before going to the officers• club and drank nothing 
after leaving the club until he net his friends (R. 50). He drank no 
alcoholic beverage that evening at·ter leaVing the road junctic;,n (R. 49). 
When accused was infozmed by a military policeman at Flatwoods that he 
had to mo..,e as they vfere "clearing the area" (R. 50), the militaey 
policeman failed to salute and was "f'ar £rem courteous" (R. 49). When 
accused entered the car the military policeman said., in effect, 11 •You 
can•t a.rive that peep"'. His manner was "the kind that would get the 
back of your hair up, if he had asked me courteously I would have been 
willing to let Sergeant Nardini drive" (R. 50). Accused wlshed at 
that time to drive because he was more familiar with the surrOllllding 
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country (R. 52). '.',hen McKendrick went in search of Lieutenant Colonel 
Ackley accused muttered under his breath, "You sons-of-bitches can be 
a lot of trouble" (R. 52) •.-.He did not direct the wcrds to Landrum or 
to anyone else. Al though irritated by what had occurred, he did not 
intend that a~·one should hear what he said and referred to no one in 
particular (P... 52, 53). When Lieutenant Colonel Ackley arrived ac
cused vra.s in the car "drowsing" but not asleep. He got out of the 
car upon the other officer's request, had ~o difficulty in standing 
a.'1d did not lean on the vehicle. (R. 51) 

4. There is testimony by an officer and two enlisted men that 
at the place and time alleged in the Specification, Charge II, the ap
pearance and demeanor of accused were such as to sti.ggest drunkenness 
~~d that each of the witnesses was convinced that he was drunk. He 
had difficulty in standing, his speech was not clear, his breath bore 
the odor of alcohol and he fell asleep while sitting in his car 
waiting for tl!e provost marshal. Prior drinld.ng to some extent was 
proved. There was testimony by defense witnesses to the effect that 
the appearance and acts of accused did not, to them, evidence drunken
ness. Upon all the testimony the Board of Review is convinced beyond 
reasonable coubt that accused was drunk in the ·sense that his ment::u. 
and o',:,.,ical faculties were sensibly impaired.. His drunkenness was 
not :J.,: extreme degree~ Violation of Article of War 96 is established. 

It is undisputed that at the tire and place alleged in the Speci
fication, Charge I, following the discovery by the military police of 
his condition, accused uttered the remark set forth in this Specifi
cation. The remark was abusive and profan8 :'..n nature, as alleged. Ac
cused testified that although he used the language deBcribed he did not 
direct the remark to any person in parti.e'.1.lt:' ,1.:-1d did not intend that 
an;tone should he:.r it. It was proved, hJ·,jva:c, that he uttered the 
remark au:hbly and its context, together w:~th the circumstances under 
Yl'hich it v.c5 '.lttered, leaves no reasonable doubt that it was intended 
for the military policemen as Landrum took it to be. The circumstance 
that 1':cKendrick was leaving the scene and did not hear the remark does 
not alter the fact that the remark was addressed to him as well as to 
Lrndrum. The use of the offensive language was unseemly and prejudicial 
to eood order and military discipline within the meaning of Article of 
Vior 96. It can hardly be said, however, that tha utterance so :far 
trA.nsgTessed militar-y canons of fairness and decency as to demonstrate 
that accused is morally unfit to continue as an officer. This being so, 
the evidence is legally sufficient to support only so much of the finding 
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of guilty o£ Charge I as involves violation of Article o£ War 96. 

5. Following arraigmnent accused made a motion in the ne.ture of 

an.objection to trial. upon the Specification, Charge I, on the gI'Ound 


the allegation.of the remark set forth in the specification "is in

definite and not clear enough to put the defendant aware of the exact 

words he is charged to have uttered" (R. 8). The court rightly over

ruled the motion. ·The .Specification adequately and specifically ap

prised accused of the words alleged to have been uttered. 


6. Attached to the record o£ trial is a recoIIJillendation signed 

by all membe~~ of the court that the ttsentence be suspended", this up

on the grountla that the regimental and battalion cormnanders testified 

that accused "is of great value to the service", that the members of 

the court believed that the "service will benefit. by the retention" of 

accused, that accused in a "frank and truthful manner *!Ht acknowledges 

his error in_taking a drink and using language unbecoming an officer", 

and that the members o£ the court believed that "accused will be a 

better officer for the lesson he has learned". Tho reviewing authority 

concurred in this recamnendation and also recommended that "clemency be 


. extended by conunutation to a sentence of less serious import". 

7. War Department records show that accused is 24 years of age. 

He graduated fran Texas Agricultura1 and Mechanical Colleg-3. He was in

ducted April 15, 1941, and served as an enlisted man until May 2.3, · 1942, 

when, after completion o£ a course at the .Armored Force Officer Candi

date School, he was commissioned a second lieutenant, Army o£ the United 

States. He was promoted to fir st lieutenant August 17, 1942. 


8. The court was legally constituted. No errors injuriously affect
ing the substantial rights of accused were committE)d curing the trial. In 
the opinion of the Board of Review the record of trial is legally suf
ficient to support only so much o£ the findings of guilty of Charge I and 
its Specification as involves firrlings of guilty of the Specification in 
violation of Article of War 96, legally sufficient to support the findings 
of guilty o£ Charge II ani its Specification, and legally sufficient to 
support the sentence and to warrant confirmation thereof. l:ismissal is 
authorized upon conviction of violation of Article of Yfar 96. 
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1st Ind. 

1,Tar Department., J.A..G.o., . -	 - To the secretary of War. 

1. Here11tlth transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
First Lieutenant Ross H. Howard (0-1010410)., 4oth Axmored Regiment,. 
7th Armored Division. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support only so much of the findings 
of guilty of Charge I and its Specification as involves findings of guilty 
of the Sµ3cification in violation of Article of War 96., legally suff'icient 
to support the findings of guilty of Charge II and its Specif'ication, and 
legally sufficient to support the sentence and to vrarrant confirmation 
thereof. Accused was found drunk while sitting in a Government car parked 
on a highway at Flatwoods, Louisiana (Spec., Chg. II). Having been for
bidden to drive the car he directed abusive and profane language toward 
nlambers of the military police (Spec., Chg. I). He was sentenced to dis
missal. All members of the court recw.mended that the sentence be sus
pended. The reviewing authority concurred in this recorrmendation and 
also recommended nthat clemency be extended by commutation to a sentence 
of less serious import"• I reconnnend that only so much of the findings 
of guilty of Charge I and its Specification be approved as involves find
ings of guilty of the Specification in violation of Article of War 96 and, 
in view of all the circumstances and the recommen:.'lations for clemency, 
recorcmend that the sentence be confirmed but commuted to a reprimand to 
be administered by the reviewing authority and that the sentence as thus 
modified be carried into execution. 

' J. Inclosed are a draft of a letter for your signature, transmit
ting the record to the President for his action, and a form of Executive 
action designed to carry into effect the recommendation hereinabove made, 
should such action meet 'l'dth approval. 

~ - C2-. ~o.........______ 


1;yron c. Cranl:lr, 
1.iajor General, 

The Judge Advocate General. 
3 	Incls. 

Incl.1-Record of trial. 
Incl.2-Draft of let. for 

sig. Sec. of ·vrar. 

Incl.3-Form of action. 


(Only so much of findings of guilty of Charge -I and its Specification 
is approved as involves findings of guilty of the Specification in 
violatio·n of Article of War 96. Sentence confirmed ·but commuted to fl""" 
reprimand. G.C. M.O. 55, 25 Mar 1943) 	 /l ~~ 
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In the Office of 'i'he Judge Advocate General 
 {275}
Washington, n.c. 

SPJGH 
CM 228619 

UNI'.CED S'l'ATES 

v. 

Private CLA.lllilJCE L. HA::1J·:OCK 
(14045313), Co~pany B, 67th 
Armored Regiment. 

) 2ND Affi(ORED DIVISIO!J 
) 
) Trial by G.c.:,r., convened at 
) Fort Brag6, North Carolina, 
) .December 4, 1942. Dishonorable 
) discharge, forfeiture of all 
) pay and allowances due and to 
) become due, and to be shot to 
) death with musketry. 

OPIHION by the BOARD OF Rt!.ITIB,'f 

CF.ESSON, SNAPP and LIPSCOi,J3, Judge Advocates 


1. 1'he Board of Review has e~~amined th3 record of trial in the 
case cf the soldier named above. 

2. The accused .ras tried upon the following Charge and Specifi 
cation: 

CHARGZ: Violation of the 58th Article of War. 

Specification: In -that Private Clarence L. Hammock, (then 
Technician Fifth Grade) Company "B", 67th Armored 
Regiment, having knov,ledge of the fact·that es a 
member of the 2nd Landing Team which was then em
barking for combat duty on foreign soil, he was due 
to depart for foreign service, on short notice, did 
at Norfolk, Virginia, on or about October 23, 1942, 
with intent to avoid hazardous duty, to wit, combat 
duty, desert tha service of the United States, and 
did remain absent in desertion until he surrendered 
himself' at Fort Benning, Georgia, on or about November 
11, 1942. 
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The accused pleaded not guilty to and was found guilty of the Charge 
and the Specification thereunder. He was sentenced to dishonorable 
discharge, forfeiture of all pay and allowances due and to become 
due and to-be shot to death with musketry~ The reviewing authority 
approved the sentence, and forwarded the record of trial for action 
under Article of Vfar 48. 

3. The evidence for the prosecution shews that on October 23, 
1942, the accused,- as a member of Landing Team ~ro. 2 of the 67th 
Armored Regiment was aboard a ship at Norfolk, Virginia, a,vaiting 
an expected departure. Although the mission of Landing Team No. 2 
was a secret, a part of the organization including the accused, had 
been engaged for several days prior to October 23 in water-proofing 
military equipment and loading it on shipboard. During this loading 
process the accusei:l had been eating and sleeping aboard. the ship to 
which he was assigned, and was.present on shipboard at about 12 noon 
on October 23, 194?. (P.. 9-17). 

At about l p.m. on Octcber 23, all of the soldiers on board 
the ship to which the accused was assigned·were ordered off the ship 
for a final roll call preceding a re-embarkation in accordance with 
the passenger list. When the roll was called the accused was absent. 
A search was made of the ship and the surrounding area, but the accused 
was not .founo., and he was not aboard the ship when it sailed on the. 
following morning. The facts were stipulated that the accused had never 
been relieved from his duties or fro..~ the passenger list of his.organi
zation (R. 9-17, 17-23). Evidence was also presented that Landing Team 
No. 2 was designed to engage in canbat duty (R. 7). ., 

'.l.'he officer who investigated this case testified that the 
accused, after having been warned of his rights under the 24th Article 
of war, had admitted that he had absented himself without leave from 
his organization at the Port of Embarkation. The accused had asserted, 
however, that he had not intended to desert. The accused explained that 
he had gotten drunk with some civilians, and that when he had retumed 
to the place where the ship had been he found that the ship had gone. 
The accused also explainedthat he had unsuccessfully tried to locate 
the ship so that he might be carried out to it in a tug. After the 
accused realized that the ship was gone he traveled to Fort Benning, 
Georgia, and "* * * turned in there on the date alleged in ·the Specifi-. 
cation of the Charge•. The accused also·stated that he had not gone 
to Fort Bragg where his regiment had been in training because he ;ras 
not certain that his regiment was there, and that he had thought tilat·, 
if he went to Fort Benning he would be sent to his regiment (R. 24-25) .. 

4. The accused elected to remain silent and no·evidence for the 
defense was presented. 

- 2 - ... 
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5. The Specification alleges in substance that the accu::;ed knew that 

he was due to depart on short notice for hazardous duty and that he ab

sented himself without leave from his organization with the soecific intent 

of a.voiding such duty. In order, therefore, to sustain the findings of 

guilty the evidence must establish the facts alleged. The evidence 

clearly shows that for several days prior to October 23, a part of 


. Landing 	Team No. 2 had been engaged in water-proofing military equipment 
and loading it on shipboard. 'l'he accused ha.q. taken part in this loading 
process, and together Ydth other members of Landing Team No. 2 had been 
sl~Gping and eating upon the ship to which they had been assigned. rn· 
fact, the accused was on the ship one hour before the final roll call · 
of the passenger list. t'Iil.hough the destination of the organization .---~ 
and the hour fixed for the ship's departure had not been revealed to the 
accused, he must necessarily have known that the organization was pre
paring to depart within a short time for some type of hazardous duty. 
The act of the accused, therefore, in absenting,hi.~self without leave /" 
under such circumstances cleuly justified the inference that his V 
purpose was to avoid such hazardous service. The subsequent facts 
show that the ship actually sailed -rdthin about 18 hours ~tel' the 
departure of the accused and that the mission of Landing Team No. 2 
was hazardous. The findings of guilty are, therefore, cl'early sup

1ported by the evidence. 	 ------l 

5. 'i'he court was legally constituted. No eITors injuriously affect

ing the substantial rights of the accused were committed du:-ing the trial. 

In the opinion of the Board of Review, the record of trial is legally 

sufficient to support the findings of g-lli.lty and the sentence. A sen

tence of death is authorized upon a conviction of a violation of the 

58th Article of war in tiu1a of wm-. 


4.-sCOD ~ .'l:) .~ e:4'1- , Judge Advocate. 

·~ t.~..,~, Judge Advocate, 

(6· 

:~· 

-J 
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1st Ind. 

War Depart.ment, J.A..o.o., FU 2 3 ,go - To the Secretary o:r War. 

1. Herewith transmitted for the action of the President~ the 
record of trial and the opinion of the Board o:r Revieff in the case o:r 
Private Clarence L. Hammock (14045313), Company B, 67th Armored Regi
ment. 

2. . I concur in. the opinion or the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and~to warrant confirmation thereof. 'The accused was properly found 

·guilty of _desertion by leaving his organization when it was preparing 
to embark for overseas service. He was sentenced to be shot to death 
with musketry". Altliough such a q.esertion is a serious ot:fense, I am 
of the opinion that military necessity at the present time does not 
require the execution of the death penalty. I reconmend, therefore, 
that the sentence be confirmed but. commuted to dishonorable discharge, 
forfeiture of all. pay and allowances due or to become due, and confine
ment at hard labor for twenty years. :t also reconunend that the dis
honorable discharge be suspended and that a detention and rehabilitation 
center be designated as the place of confinement. 

3. Inclosed are a draft of a letter .tor your signature, trarus
mitti.ng the record to the President .tor his action, and a form of 
Executive action designed to carr-r into effect the .tl>regoing recommen
dations. 

.~(ti~
· Brigadier General, u. s. A:rary, 

Acting The Judge Advocate General. 

3 Inola 

Incl l - Record of trial 

Incl 2 ·- Draft of ltr for 


sig. Sec.· of War 

Incl 3 - Form of Executive 


action 


· (Sentence c~t'irmed but 001DD11ted to )ilshonorable discharge, forfeiture 
of all pay and allowances due or to bec<Jlle -due and confinement at hard 
labor for five year.kl Execution of that portion thereof adjudging · 

. disbo!Iorable discharge suspended until soldier• s release frcn confine
ment. o.c.11.0. 72, 2 Apr 1943) 
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In the Office of The Judge Advocate General 

(Z79);iashington, D.C. 

SPJGN 
C?:I 2286 'f7 FE!3 1 2 1'.343 

U h I T B D S T A T E S 	 ) 90TH H0'1'CRIZE1} DllTISION 
) 

v. 	 ) Trial by G.C.H., convened at 
) Camp Barkeley, '.J.'exas, lrcvember 

Private CLAY R. HELTON ) 20, 1942. Dishonorable dis
(6831159), Company D, ~59th ) charge and confinement for 
Infantry. J twenty (20) years. Disciplinary' 

) Barracks. 

P3Vu.'W by the BOARD OF P.EVIE."l[ 
CR:.!SSON, SNAPP a.,,'1.d LIP.3Cu::IB,. Judge Advocates 

1. t'he record of· trial in the case of the soldier named above has 
been examined by the Board of P.eview. 

2. The accused was tried ~pon the followin~ pharges and Specifi 
cations: 

CHAI11E I: Violation of the 58th Article of War. 

Specification 1: In that Private Clay R.. Helton, Co:npany nD", 
359th Infantry, did, at Camp Barkeley, Texas, on or about 
0730, July 5, 1S·42 desert the· services of the United 
States and did remain in desertion until he surrendered 
himself at U.S. Army Recreation Area, Forest Park, St. 
Lo~s., Hissouri, on or about July 25, 1s;42. 

Specification 2: In that Private Clay R. Helton, Company 11D1.1 

359th Infantry, did at Jefferson Barracks., i.iissouri, on 
or about August 12., 1942 desert the services of the 
United States and did remain absent in desertion until 
he was apprehended at Chicago, Illinois, on or about 
.August 14, 1942. 

CHARGE II: Violation of the 96th Article of War. 

Specification: In that Private Clay R. Helton, Company-ttD", 
· 359th Infantry, having been restricted to the limits 
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of Jefferson Barracks, :.Iissouri, did, at Jefferson 
. Barracks, rn.ssouri, on er about August 12, 1942, break 
said restr~cticn by goinz absent without leave. 

CHARGE I: (Additional) Violation of the 58th Article of War•. 

Specification 1: In that Pvt. Clay R. Helton did, at 

Camp Barkeley, Texas, on or about September 26, 1942, 

desert the service of the United States and did remain 

absent in desertion until he was apprehended at the 

home of Dave Helton, cl miles southwest of ~razito, 

L::1.ssouri, on or about October lp, 1942. · 


CHARGE II: (Additional) Violation of the 69th .Article of war. 

Specification 1: In that Pvt. Clay R. Helton, having been 
duly placed in confinement in stockade at Ca~p Barkeley, 
Texas., on or about August 24., 1942., did, ·at Camp Barkeley., 
Texas, on or about September 26, 1942, escape from said 
·confinement before he was set at liberty by proper authority. 

He pleaded guilty to Additional Charge II and its Specification there
under, and not guilty to Charges I and II and Additional Charge I and 
all Specifications thereunder. He·. was i'ound not guilty of Charge I and 
Specifications 1 and 2 thereof, but., as to each of said Specifications 
and of said C~arge., guilty of absence r.ithout leave in violation of the 
filst lu-ticle cf War, and guilty of all other Charges and Specifications. 
All of the members of the court concurring he was sentenced to dishonorable 
discharge, forfeiture of all pay and allo,1ancas due or to becone due., and 
conf'inement at hard labor for tw·enty years. The reviewing authority 
approved the sentence, designated the United States Disciplinary Barracks., 
Fort·Leavenworth, Kansas, as the place of confinement, and forwarded the 
record for action under Article of War 5~·. 

3. With reference to Dpecifications 1 and 2 of Charge I there was 
received in evidence a duly authenticated extract copy of the morning 
report ot Company D., 359th Infantry, Camp Barkeley, Texas., for 
the month of July 1942,. from which it appears that there accused ab
sented himself without leave from his organization and station on 
or about July 5, 1942 (}•• 7; Ex. A- p. 1). The compa...TJY commander 
of the accused testif'ied that accused was missing on July 5,.1942, 
that a search tailed to disclose his whereabouts and that i1e did not 
return until late in August (}i. 12). Over objection there was · 
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received in evidence a written statement to the effect that accused 
surrendered on July 25, 1942, at the u. s. Army Recrea·'-ional Area, 
Forest Park, St. Louis, .Missouri, to Military Police, dressed in 
uniform, and was returned to Military control at Jefferson Barracks, 
Missouri. This statement, purporting to be made and signed by 
Martin Swire, Staff Sergeant hlilitary Police, was received in the 
mail by Captain Albert G. Carrick, commanding officer of Company D, 
359th Infantry (R. 21; Ex. E). 

There was further received in e.ridence, a· duly authenticated 
extract copy of the morning reports of Detachment of Casual Prisoners, 
Jefferson Barracks, 1(issouri, for the months of July and August, 1942, 
from which it appears that the accused was confined on July 26, 1942, 
was released from confinement on August 4, 1942, and placed in arrest, 
and was absent without leave on August 12, 1942 (R 17; Ex. B). 

There was further received in evidence, a duly authenticated 
extract copy of the morning report of Detachment of Prisoners, Fort 
Sheridan, Illinois, for the month of August, 1942, from which it 
appears that the accused was confined on August 15, 1942, and was 
transferred on August 22, 1942, under armed guard to proper station• 

•There was also received in evidence, a duly authenticated extract 
copy of the morning report of Company D, 359th Infantry, Camp Barkeley, 
Texas, for the month of August, 1942, from which it appears that the 
accused was confined in the Camp Barkeley Stockade on August 24, 1942 
(Ex. A-P. 1). 

Major David P. Faulkner, investigating officer, testified that, 
after being duly v1arned and informed as to his rights, the accused 
made a statement to the effect that he left Camp Barkeley with the 
purpose of seeing his two small children in Chicago. He went directly 
there and after some difficulty was permitted to look at the children 
through a window. He then went to St. Louis and turned in at the 
Army Recreation Center and was placed in the guardhouse at Jefferson 
Barracks. Later he was placed in an "arrest in post11 status, which 
he breached and returned to St. Louis, where he obtained civilian clothes 
and returned to Chicago in another attempt to see his children. This 
resulted in his arrest there by military police (R. 28-30). 

With reference to the Specification, Charge II, the proof of the 
commission of the offense charged is contained in the evidence herein
before set forth. 

With reference to Additional Charges I and II and the Specifications 
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thereunder there was received in evidence, a duly authenticated extract 
copy of the morning report of Company D, 359th Infantry, Ca.mp Barkeley, 
Texas, for the month or October, 1942, from which it appears that the 
accused escaped from confinement to absence without leave on September 
26, 1942 (R. 10; Ex. A-p. 2). Over the objection of defense there was 
received in evidence a report, identified by First Sergeant Wayne M. 
Klipping, Company D, 359th Infantry, Camp Barkeley, Texas, as having 
been received at the orderly room (R. 23; Ex. F). This report purports 
to be a military police report sent from Headquarters Post Military 
Police, Fort Leonard Wood, Missouri, on October 17, 1942, and addressed, 
through channels, to the commanding officer, Conpany D, 359th In1'antry, 
9th Division, Camp Barkeley, Texas. It bears the official receipt 
stamp of Post Headquarters, Fort Leonard Wood, indicating that it was 
received in that office on October 17, 1942. 

It states in substance, that accused was arrested by State Police,
2i- miles southwest of Brazito, Missouri, on October 16, 1942, at the. 
home of Dave Helton, a relative, and was turned over by the sherriff to 
military police at Fort Leonard Wood. At the tir.1e of his arrest he 
was in civilian clothes and was employed by the Western Construction 
Company. · 

There.was further received in evidence, a duly authenticated ex
tract copy of the morning report of Company D, 359th Infantry, for the 
month of October, 1942, from which it appears that the accused was 
confined in the Camp Barkeley Stockade on October .30, 1942 (R. 11; 
Ex. A-p. 2). 

IJajor David P. Faulkner, fovestigating officer, testified, with 
reference to his investigation of the two Additional Charges, that 
after accused had been duly W3l'ned and informed as to his rights, 
he stated that at the time he escaped· from the Stockade at Camp 
Barkeley on September 26 he l:.ad no intention of deserting. His pur
pose was to go to Chicago ancL see his family. He went to his great 
uncle's house near Brazito, J.!issouri, and worked for a ·construction 
company (R• .30-33). 

4. After having his rif;hts explained to him the accused elected 
to remain silent. 

5. As to Specifications 1 and 2 of Charge I,the competent evidence 
is legally sufficient to sustain the tindings of guilty of absence 
without leave from July 5, 1942, to July 25, 1942, and trom August 12, 
1942, to August 14, 1942, iind such evidence is sufficient, also, to 
sustain the findings of guilty of Charge II and the Specification 
thereunder. As to Additional Charge I and the Specification thereunder 
the evidence of the escape from confinement, apprehension at a great 
distance from his station, and his employment in a civilian occupation 
for his ·own profit, fully justified the ihf~ce that the accused intended 
to desert the service of the United States, and is legally sufficient to ""2 

-4- v(p-' 



(283) 


to sustain the findings of guilty as to such Charge and Specification•. 
It is unnecessary to consider the questicn as to the competency of the 
two military police reports (Ex. E and F) for the reason that the 
competent evidence, other than such repor~, is compelling, and their 
admission could not, therefore, have injuriously affected the sub
stantial rights or the accused. 

t. The court was legally constituted. No errors injuriously 
affecting the substantial rights or the accused were committed 
during the trial. For the reasons stated the Board of Review is of 
the opinion that the record of trial is legally sufficient to support 
the findings of guilty and the sentence. 

!k,.i,, OA 19o6 iA4o::k1 C , Judge Advocate. 

sb~~i?.L~ , Judge Advocate. 
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In the Office of The Judge Advocate General 
(285)Washington, D. C. 

SPJGH 
CM 228717 FEB 5 1943 

UNITED STATES ~ 81st INFANTRY DIVISION 

v. ) Trial by G.C .M., convened at · 
) Camp Rucker, Alabama, November 

First Lieutenant JOHN J. ) 30, and December 1, 1942. 
O'MA.LLEY (0-303373), ) Dismissal. 
Medical Corps. ) 

OPINION of the BOARD OF REVIEW 

HILL, LYON and SARGENT, Judge Advocates 


1. The Board of Review has examined the record of trial in the 
case of the officer named above, an~ submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations 1 

CHARGE Ia Violation of the 61st Article of War. 

Specification lz In that 1st Lt John J. O'Me.lley, :M.C., 
306th Med Bn, did, without proper leave, absent 
himself from his organization and station a.t Camp 
Rucker, Ala. from about 1915 November 2, 1942 to 
about 0200 November 3, 1942. 

Specification 21 In that 1st Lt John J. O'Malley, M.C., 
306th Med Bn, did, without proper leave, absent 
himself from his properly appointed place of duty 
at C8.lllp Rucker, ,Alabama, from about 0900 Uovember 
3, 1942 to about 1530 November 3, 1942. 

Specification 31 In that 1st Lt John J. O'Malley, M.c., 
306th Medical Bn, did, without proper authority, 
absent himself from his organization alld duties 
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at Camp Rucker, Alabama, from about 1500 November 
4, 1942 to about 1735 November 4, 1942. 

·Specitication 41 In that 1st Lt John J. O'Malley, M.C. 
306th Med Bn, did, without proper authority, absent 
him.sell' from. hia organization and duties at Camp 
Rucker, Alabama, from about 0830 November 5, 1942 
to about 1000 November 5, 1942 • 

. 
Specif'l.cation 5a In that lat Lt John J. o•ualley, :M.c., 

306th Med Bu, did, without proper authority, absent 
himselt trom hia organization and duties at Camp 
Ru~er, .Alabama., _from about 1245 November 5, 1942 
to about 1100 November 5, 1942. 

Specification 61 In that 1st Lt John J. 0 1Kalley, M.C., 
306th Med Bu, be~ on duty as Compaey otticer of 
the Dq, did, at Camp Rucker, Alabama, on or about 
NOTGber 6, 1942 tail to repair at the fixed time 
to the properly appointed place of aseembly tor 
reveille. 

Specification 7a In that let Lt John J. o•Malley, x.c., 
306th J4ed Bu, did, without proper authority, absent 
himself from hia organization and duties at Camp 
Rucker, Alabama., from about 0900 November 6, 19.42 
to about 1030 November 6, 1942. 

Cl{ARGE IIt Violation of the 95th .Article ot"ffar. 

Speciticationa In that lit Lt John J. O'Malley, M.C., 

306th )(edical Bu, wu, at Camp Rucker, Alabama., 

on or about October 24, 1942, in a public place, 

to-wita Slat IDf'antry Division Central Oi'ficers 

Mesa, drunk and·dieorderly while in uniform. 


CHARGE Illa Violation of the 96th .Article of war. 

Specif'ication la In that 1st Lt John J. O'Kalley, M.C., 
·· 306th Med Bn, did, at Dothan, Alabama, on or about 
November 2, 1942, unlawfully and without proper 
authority uee a government vehicle, to-wita Com
mand and Reconnaissanoe Car, USA No. 66565., tor 
hie private uee and benetit from about 1600 to 
1900. 
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Specification 2: In that 1st Lt John J. O'Mal.ley, M.C., 

306th Med Bn, did, at Ozark, Alabama, on or about 

November 2, 1942, unlawfully and without proper 

authority, fail to return a government motor 

vehicle and driver thereof to proper station at 

Camp Rucker, Alabam~, upon completion of his 

proper and lawful us'e thereof, but did, instead, 

use the same for his' own private and unauthorized 

purpose from about 2030 November 2, 1942 to about 

0100 November 3, 1942. 


Specification 3: In that 1st Lt John J. O'Malley, M.C., 
306th Med Bn, did, on or about November 2, 1942, 
offer, furnish and supply to Pvt Edw-ard L. Hall, 
Headquarters Detachment, 306th Med Bn, intoxicating 
liquor while the said Pvt Hall was on duty as driver 
of a government motor vehicle. to-wit: Command and 
Reconnaissance Car, USA No. 66565, and was required 
as the driver thereof to operate the same on the 
public roads and highways. 

Specification 4: (Finding of Not Guilty). 

Specification 5: (Finding of Not Guilty). 

He pleaded not guilty to ell Char&es and Specifications. He was found 
or Specifications l to 7, inclusive, Charge I, and or Charge I, guilty; 
"Of the Specifice..tio:a of Charge II, Guilty of all except that part read
ing 'drunk and disorderly'• which will be changed to read 'drunk', and 
of Charge II, Guilty of the 96th .Article of War instead of the 95th 
.Article of War"; of Specifications 1 to 3, inclusive, Charge III, and 
of Charge III, guilty; and.of Specifications 4 and 5, Charge III, not 
guilty~ He was sentenced to be dismissed the service. The reviewing 
author\ty approved the sentence, and forvrarded the record of trial for 
actionlunder the 48th .Article of war. 

3. The evidence for the prosecution, upon the Specifications of 
which the accused ~-as found guilty, is substantially as follows: . 

The accused, on November 2, 1942, a junior officer of Company 
A, 306th Medical Battalion, and in addition to his other duties, a 
me:nber or a line of duty board, wn3 authorized in connection with his 
duties on that board, to take an umy vehicle and go to Dothan, 
Alabama, to interview witnesses. The accused and.his driver, Private 
Edward L. Hell, left the Battalion Headquarters at about 9130 a.m., 
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November 2, 1942, went to the hospital for about an hour, stopped at 

the officers' quarters, and went to Dothan, me.king a detour by way of' 

Ozark. They had dinner at the B-Line Cafe in Dothan at 12: 30 p.m. 

When the accused came out of the toilet of the cafe he told Private 

Hall that he saw a bottle in there and that Hall could help himself 

if' he ca.red £or a drink. Private Hall took a drink, and then brought 

the nearly i'ull 4/5th bottle of Scotch out with him and put it in the 

car. The bottle remained in the oar all day. Private Hall had two 

small drinks during the entire day. The accused left the B-IJ.ne Cafe 

about l,30 p.m. He went to the City Cafe in Dothan, and then to the 

City Hall to interview witnesses. The accused left the City Hall 

about 4 p.m., went to Headland, nine miles east of Dothan, wher1:1 he 

made a call upon a woman for about an hour, and left about 5 p.m. 

The accused then went to the Cat-O-Log tourist orunp three miles north 

of Dothan for food, went back to Dothan, and reached Ozark at about 

8,30 p.m., where he and his driver had some food in a oaf'e, left the 

cai'e with a waitress about 9 p.m., went to a show, and returned to the 

car about 12:45 a.m. The accused and his driver returned to Camp 

Rucker about 1:30 a.m., Tuesday morning. The trip ticket on the vehicle 

showed a mileage of 125 miles since 9a45 a.m., Monday (R. 4-6, 7, l4'!'18J 

Ex. B). 


Captain Guy G. Shaw, Jr., in command of Company A, saw the ac
cused at about 9 a.m., November 2, when accused stated he was making the 
trip to Dothan. Captain Shaw could not find accused that afternoon. 
The accused was not present to conduct his regular scheduled olaas in 
the officers• school at 7,30 p.m., November 2nd. After the clase hour, 
at a.bout 9 p.m., when Captain Robert n. Burley, in command of' the 

• battalion, ascertained that neither the accused nor the oa.r had returned,he 
directed Captain Shaw and the adjutant, IJ.eutenant Goode Price, to go 
in a oar to Dothan to search for accused, end he himaelt went in his own 
oar for the same purpose. They searched with the aid ot a patrol of' 
military police but were unable to find aocuse.d or the car and returned 
to the p9at at about l a.m. The accused had not returned to his quarters, 
nor had his ce.r returned to the motor pool at about la35 a.m. The car 
trip ticket showed its utime in" as l:30 a.m. (R. 5, 8, lO, 12, 16). 

When Captain Burley called accused to his ottioe on Tuesda.1 
morning, November 3, 8.lld inquired why he had not come back at a reason
able time, the accused stated that he had been unable to contact one 
witness until late Monday afternoon and that after he had eeen,t.he wit
ness he drove to Ozark and went to the last show, returning to his 
quarters at 2 a.m. The battalion commander, Captain Burle)", "reprimanded" 
the accused and told him that he wanted accused to complete this investi-. 
gation as soon as possible. When the accused reported to Captain Shaw at 
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8:30 a.m., Tuesday, he was not dressed for the field and stated that 
he had some work to do on the board. Captain Shaw told accused that 
he was coming back to the post from the field that afternoon and would 
pick the accused up then. When Captain Shaw came back to th£, post at 
about la30 p.m., the accused was not around the company orderly room. 
Captain Shaw found accused sleeping in barracks at about 2130 p.m., 
woke him, found him in a hazy. and cloudy condition, and directed him 
to be ready to leave in an ambulance at about 3 p.m. for duty with the 
company in the field. The ambulance driver was unab_e to find him. 
The e.ocused did not go to his company which remained in the field over 
night (R. 5, 10-11). 

Captain Shaw returned with the company from the field at about 
7130 a.m., Wednesday, November 4th, and at about 9 a.m. saw accused 
working on the board report. At about 9130 a.m. accused went in a car 
to the hospital to see the man whose line of duty status vras being in
vestigated. The accused did not return that morning. At 1 p.m. Captain 
Shaw was unable to find accused. At 3 p.m. a member of the board stated 
to Captain Shaw that the members of the board had returned from the 
hospital a short time before. At 4145 p.m. Captain Shaw looked in the 
room of accused, found him sleeping, woke him, and told him to hurry and 
get dressed for retreat, The 'accused was not present at retreat and was 
not seen again that day by Captain Shaw. Because of the absence of ac
cused from retreat, Captain Burley went to the room of accused at about 
5140 p.m., found him working on the report of the board, and under the 
influence of alcohol. Captain Burley determined that accused probably 
would not be able to finish the board investigation, told him that he 
waa relieved from the board, and that he was to be on duty with his 
company the following morning ·"full time", except for his scheduled 
te~ching wi. th the training company of about one or two hours a day (R. 
6, s. 10, 13 ). 

Lieutenant Price testified that the accused handed the report 
of the board to him on Tuesday or"Wednesday; that he handed the report 
back to the accused, told accused to work on the report; probably told 
him to drop everything else that he had to do and get the report in, 
meaning· that accused was to drop his company duties for that day and 
complete the findings of the board, but not to miss formations (R. 13
14). 

On Thursday, November 5, Captain Shaw was unable to find accused 
at 8130 a.m. at the company or with the training company. When Captain 
Shaw reported at about 9s30 a.m. to Captain Burley that accused had not 
been present for duty with the company that morning, Captain Burley, at 
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about 10 a.m., sent Lieutenant Price tor the accused. Lieutenant Price 

found accused in his quarters on his bunk with his clothing on. At 

about 10115 a.m. Captain Burley in his office again told accused exactly 

'tdlat he expected of accused as far as duty was concerned, that accused 

wu to be with his company except tor the classes with the training 

company. At that time accused, in the opinion of' Captain Burley, had a 

•hangover", was logy, had difficulty in expressing himselt. and was slow 
in 1.µlderstanding what Captain Burley expected ot him. The accused ,va.s 
not present with his company until retreat at about 5 p.m. He had not 
been given an:, duties by his company commander which would keep him 
uray i'rom. the company. It was customary to prepare after duty hours 
material tor clasavi which they were instructing (R. 6, 8-9, 10-11, 
13). 

The _accused, as Company Officer ot the Day trom 8 a.m., Thursday, 
November 5, ~- 8 a.m., Friday, Novembel'. s. was required to stand reveille 
at 6130 a.m., Novembers. but was not present. The accused secured an 
ambulance to meet a troop train in Ozark at 8 or 8130 a.m. on that day. 
Be did not thereafter return to duty with the company. Captain'Shaw 
found him asleep in quarters at about 9130 · a.m., and woke him up. The 
accused was "hazy" and apparently under the influence ot liquor. Captain 
Shaw rep91"ted · the tacts to Captain Burley. The accused wa.s again asleep 
at 10130 a.m., 'tdlen Captain Shaw returned with an ambulance to take ac
cused to the hospital (R. 11-12, 18-19). 

On the evening ot October 24, 1942, the accused, in uniform, 

entered the Division Oti'icers• Mess, came to the table ot, and leaned 

on the shoulder ot Lieutenant Brugh, moved away, then stumbled and tell 

over on another table, spilled the drillka on that table, and knocked 


. several glaaaes ott. In a £8" minutes accused lett in company ot two 
otticers, one of' whom was holding the right elbow ot accused. The 
speech ot accused was not intelligible, and his voice sounded as though 
he could not control his vocal cords. In the opinion of' Lieutenant 
Brugh, the accused was drunk (R. 19•20). 

4. 1'he pertinent evidence tor the defense upon the Specifications 

ot which accused was found guilty is substantially as tollowsa 


The accused made an unanrorn statement. in substance, that in 

investigating the accident there were three witnesses whom he was sup• 

posed to see, (1) the manager ot the cai'e, (2) a police otticer, and 

(3) a woman, Jane W1.llard, who was present ~t the scene of' the accident. 
The woman was not in when he called, and he understood she would not be 
available until after working hours. Be came back. ate. and returned 
to Dothan at 7 p.m. His reason tor being in Dothan was to see her. but 
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her testimo~ does not shOW' in the line of duty investigation because 
he was unable to find her. Re had arrived in Dothan at 8:30 a.m. and 
was there all that time. Accused was up at 6 a.m., Friday morning 
(Nov, 6). His failure to ~alee reveille" that morning was an oversight 
because he was up early enough to do it (R. 28). 

First Ueutena.nt John T. Mason, Medical Corps, 306th Medical 
Battalion, was president of the line of duty board of which accused was 
a member. The proceedings were turned in by accused on Wednesday, 
November 4, and later were returned. He made a trip with accused to 
the hospital at about 2 p.m., Wednesday, and returned from the hospital 
to the motor school at about 3 p.m. There were no i'u.rther meetings of 
the board that afternoon, but the accused was to compile the investiga
tion £or a .meeting which was held from 1:30 to about 3:30 p.m., Thursday. 
There was no meeting of the board on Friday. On Wednesday a Lieutenant 
Goldfield was appointed a member in place of accused. The board did not 
have the testimony of a. Mrs. Ethel Tillman a.s evidence in the board pro
ceedings. The witness whom accused saw in Dothan was Police Officer 
G. R. Cherry (R. 23-24). 

It was stipulated that Sergeant Madison E. Clemmer, if present, 
would identify a trip ticket on transportation issued to accused on 
Friday morning, November 6, which reads out at 7:45 at motor pool to 
Ozark depot, and in at the motor pool at 9:05, a distance of 27 miles, 
and that the accused was a passenger in the car (R. 24-25). 

First Ueutenant Jubert F. Whitman, M.A.C., occupied a room 
adjoining the room of accused. At about 5 p.m., Wednesday, November 
4, accused was workil!~ in Ylhitman' s room on the proceedings of a line 
of duty board. Whitman was going over the papers at the request of ac
cused when Captain Burley came in and asked 'Why accused was not at re
treat. After accused replied that Lieutenant Price told him to hurry 
up and get this report out, Captain Burley relieved accused from the 
board. The accused gave no appearance at that time of having been drink
ing, and seemed sober. On the morning of November 6, the accused was up 
at 6 a.m., and was dressvd at 6:30 when he told Lieutenant Whitman that 
he was going to meet a train. In the opinion of Lieutenant l"Jhitman the 
accused was perfectly sober at that time (R. 25-26). 

First Ueutenant Sidney B. Cohen testified that he entered the 
Central Of'ficers' Mess !{1th accused at about 9 p.m•• October 24, 1942. 
where they had several drinks at a table with other officers. At about 
9:30 p.m., after the accused left and went to another table, Lieutenant 
Cohen noticed that accused was in difficulty at the table a.t which he 
was seated alone, had spilled his own drink, and had his head down on 
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the table. Lieutenant Cohen thought it best to have accused return to 
his barrac~ assisted accused to his feet and, aided by a secon~ lieu• 
tenant, held accused by his elbows, helped him down the stairs and to 
the barracks, where he excused the lieutenant, and helped accused up 
the stairs end to bed. Lieutenant Cohen saw no table upset, nor ~ 
offensive conduct ot accused, but did state that in his opinion the 
accused was drunk (R• 26-28). · 

First Lieutenant Price, Adjutant of the 306th Medical Battalion, 
testified that prior to his work on the line of duty board, the accused 
wa.s an excellent soldier on the drill field, a particularly good officer 
in work in the tield, and a good· otticer as an instructor in the class 
room (R. 25). ' 

5. Specification, Charge I, alleges absence without.leave from 
his organization and station, Camp Rucker, Alabama, trom about 1915 
(7115 p.m.), November 2, to about 0200 (2 a.m.), November 3, 1942. 
The ertdence shows.tba.t the accused lett Camp Rucker at about 10130 
a.m., November 2, 1942, in an Jrm:r car to interview witnesses, as a 
member or a line ot duty board~ At about 4 p.m. accused lett Dothan 
for Headland, about nine miles east ot Dothan, and called upon a woman 
for· an hour - the accused had stated that he had been unable to contact 
cme witness until late afternoon - had some tood at a tourist camp three 
miles north of Dothan, returned to Dothan at about 7, reached Ozark at 
about 8130 p.m. where accused and his driver had some food, lett the 
cate with a waitress at 9 p.m. to go to a show, returned to the car at 
12145 a.m.,and reached his quarters at Camp Rucker at about la~ a.m., 
?iovem.ber 3,, 1942. There is nothi.ng in the record to show that the ac
cused had any duty to perform. at Camp Rucker during the period ot ab
sence alleged, except that he -was not present to conduct his regular 
scheduled class in the officers' school from 7130 to 8130 p.m. 

The record tails to show that the accused was required to be 
continuously on duty, that he was not tree to move about on his own 
business during nor.m.al oft-duty hours, or any teatimony that he waa 
absent without leave except with respect to his failure to be present 
to conduct his regular,scheduled class in the officers' school. 7130 
p.m. The Board is or the opinion that the proof supports only so much 
ot the findi:ng ot guilty ot Specification 1 as involves an absence 
from about 7130 p.m. to about 8130 p.m. 

Specification 2, Charge I, alleges absence without leave 
from his properly appointed place ot duty trom about 0900 (9 a.m.) 
to 1530 (3:30 p.m.), November 3. 1942. The evidence shows that on 
the morning ot Tuesday, November 3,, 1942, atter Captain Dlrley, the 

- 8 • 

http:nor.m.al
http:nothi.ng


(293) 


battalion caaunander. had inquired of accused wey he had not ccmie back 
at a reasonable time on November 2. 1942, he directed accused to com
plete the investigation as soon as possible. At Ba:30 a.m. accused 
stated to Captain Shaw. his company commander, that he had some work 
to do on the board. Captain Shaw then told accused that he waa coming 
back from the field to the post that ai'ternoon and 'WOuld pick up ac
cused then. Captain Shaw came back to the post about 1130 p.m. and did 
not find accused around the company orderly room. Captain Shaw did find 
accused asleep in barracks about 21:30 p.m•• 1r0ke him, and directed him 
to be ready to leave in an ambulance at about 3 p.m. Xhe ambulance re
~rned to the field at about 6 p.m. without the a.ocused. Captain Shaw 
testified, without objection, that the ambulance driver stated that he 
had. been unable to find the accused. There is nothing in the· record 
to show that accused was not complying with the direction ot his battal 

ion commander for the period of absence alleged, except that his company 
commander found him asleep in his quarters at about 2130 p.m. Even if 
it be assumed that the direction of Captain Shaw became effective through 
the completion by accused of the investigation as directed by Captain 
Burley. the record fails to show that the ambulance driver attempted 
before 3130 p.m. to i'ind the accused. Xhe Board is of the opinion that 
the proof fails to support the findiDg of guilty of Specification 2. 

Specification 3. Charge. I, alleges absence without leave 
from his organization and duties from about 1500 (3 p.m.) to about 
1735 (5,35 p.m.), November 4. 1942. 1'he adjutant handed back the 
report of the board to acouse_d on November 3. told accused to work on 
the report. probably told accused to drop everything else he had to 
do and get the report in, and intended that accused was to drop his 
canpa.ey duties for that day to finish the report, but did not intend 
that he should miss formations.· The accused at 9 a.m., November 4, 
was working on the boe.rd report and went at 9130 a.m. in a car to the 
hospital to see the man whose line of duty status was being investigated. 
Captain Shaw could not find accused at 1 p.m. Captain Shaw testified 
without objection, that a number of the board had told him tha.t the 
members of the board, including accused, had returned :from the hospital 
just before 3 p~. At 4145 p.m. Captain Shaw found accused in his 
room asleep, v.oke him, and told him to hurry and get dressed for retreat. 
Accused was not present at retreat. Because of the absence of accused 
from retreat, Captain Burley looked for and found accused in his room 
at 5:35 or 5:40 p.m., working on the report of the board and under the 
influence of alcohol. Captain Burley then told accw,ed that he was re
lieved from duty on the board, and directed him to be on duty the follow
ing morning •1u11 time", except for the classes he was •scheduled to teach 
with the training company, which normally took one or two hours a day. 
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The~ is n~ in the record to show that accused was not engaged, 
during the 2i houri ot abaence ~lleged, upon the report u directed 
by the commanding officer and by the adjutant ot the battalion, except 
that he wa.1 uleep in hie room. at 4145 p.m. and awakened by Captain. 
Shaw. When he wu next obaerved at 6135 p.m. he was foUDd warld.Dg on 
the report.. b Boe.rd ii ot the opinion that the proot tails to aupport 
the tinding ot guilty ot Specification 3. 

· Specification 4: allegea abaence w1thout leave fraa hi• organi
sation and du.tie• trom. about 0830 (8130 a.m.) to ab011t 1000 (10 a.m. ), 
Nonm.ber 5, 1942. Captain Shaw wu unable to find accused at 8130 a.m., 
NO'V't111ber 6, 1942,. either at Comp8D1' A or at the training OODI.P8D1'• At 
9130 a.m.. Captain Shaw .reported to Captain Burley that aocuaed had not 
'bee preeent tor duty with the company that mom1Dg. At a.boat 10 ·a.m. 
U.eutmumt ~~ce want to the quarters ot accuaed, found aoouaed cm hi• 
bunk with hie clothe• on, and escorted. him to the ottice of Captain. 
Burley. - !he proof supports the finding ot guilty of Specification 4. 

·Specification 6 allegea abaenoe with.out leave trom. hi• organ!._. 
&ation and duties trcm about 1245 (12146 p.m.. ), to about 1700 (5 p.m. ), 
November 6, 1942. At about 10115 a.m., Nov•ber 5, 1942, in hie offioe, 
Captain Burley again. told accuaed that aocuaed wu to be with his company 
except for the olaues w1th the train1 ng com.pan.y. ·APcused wu not 
prHent with hie ccmpany during that afternoon until retreat at about 

· 6 p.m. mt had not been glven uq dutiea by his oom.p&Jl1' commander whioh 
would keep him away- from his company. file p:root supports the finding 
ot guilty of Specification 6. · 

Specification 6 alleges that aooused,-as OClllpe.D1' otticer of the 
clq, failed to be present at reveille NO'V'ember 6, 1942. the accused was 
company officer of the cl8l' and required to stand reveille at 6130 a.m., 
Hov•ber 6. He was not preeent at reveille. The accused admitted hi• 
abaen.oe, atating that it was through oversight, as he was up at 6 a.m. 
The proof supports the 1'indi11g ot guilty ot Specification 6. 

-~ 
· Specifioati01l 'I alleges absence without leave trom. his organi- _ 

&ation and du.ties trom. ~bout 9900 (9, a.m.) to 1030 (l01SO a.m.). Novam.ber 
6, 1942. b accused aecured ·an ambulance to meet a troop train. at 8100 
or 8130 a.m., N'O'V'ember 6, hilt did not return to the company after com.
pletinc that duty. Captain Shaw toun.d accused uleep in his barracks 
at about 9130 a.m.., and wcke him up. 11:len. Captain Shaw returned at 
about l0r30 a.m. with an aabdimoe to/take. accused to the hospital, ~ 
acouse~ wu again asleep on his bunk( The accused aeeaed •hazy•, and 
apparently under the intluen.oe ot liqQor. The proof supports the f'J.Dd
ing ot guilty of Specification 7 ~or subatantlally- th~ period alleged.

/ I . 1 '-{v 
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6. Under the Specification, Charge II, the accused was found 
guilty of.beiDg drunk, October 24, 1942, in a public place, the 81st 
Infantry Division Officers• Mess. On the evening of October 24, 1942, 
accused, in uniform, entered the Officers• Mess of the 81st Division, 
stumbled, fell over on a table, spilled his drink, and knocked several 
glasses off the table. His speech was not intelligible. First Lieu
t~nant Sidney B. Cohen, a defense witness, testified that accused sat 
with his head down on the table. Lieutenant Cohen assisted accused to 
feet and, aided by another officer, down the stairs to his barracks, 
where Lieutenant Cohen helped him up the stairs and to bed. In the 
opinion of Firat Lieutenant Robert G. Brugh and of Lieutenant Cohen, 
the accused was drunk. The proof supports the finding of guilty of 
~ Specif'ioation, Charg~ II. 

7. Specifications 1 and 2, Charge III, respectively, allege 
the unlawful use of a certain Government oar for his own use and bene
fit from about 1600 (4 p.m.) to a.bout 1900 (7 p.m.), November 2, 1942, 
&nd from about 2030 (8a30 p.m.), NovEmber 2, 1942, to about 0100 (1 a.m.), 
November 3, 1942. The accused was authorized to take a car to interview 
witnesses in connection with the investigation by the line of duty board. 
He left camp at about 10a30 a.m., November 2, and sought witnesses in 
the general vicinity of Dothan, Alabama. The car left the City Hall, 
Dothan, at about 4 p.m. and went. to Headland about 9 miles east, to 
call upon a Mrs. Ethel Tillman. After an hour he went to a tourist 
camp 3 miles north of Dothan for food, returned by way of Dothan, 
reached Ozark at 8130 p.m., and had some food in a care. The accused 
left the care with a waitress at about 9 p.m., wem; to a show, and re
turned to the car at 12:45 a.m., November 3. The accused and his driver 
returned in the oar am reached Camp Rucker about 1:30 a.m. The accused 
testified that he was supposed to see three witnesses, the care manager, 
a police officer., and a woman, Jane 111.llard. The accused saw Police

1
Officer G. R. Cherry in Dothan. The board proceedings did not contain 
the testimony of Mrs. Ethel Tillman, whom the accused visited at Head
land. '.the record showa that the use of the car from about 4 p.m., 
November 2, when accused left the City Ha.11. Dothan, for Headland. until 
he returned to Ozark at about 8130 p.m., did not serve any purpose of 
the investigation, and no results therefrom were incorporated in the 
repart of the board. The accused kept the car in Ozark from about 9 
p.m., when be went to a show with a care waitress, until he returned 
to the car at a.bout 12145 a.m., and then returned to camp at about 
1130 a.m. The proof supports the findings that the accused retained 
and used the Governmem; car for his private purposes substantially for 
the periods alleged in Specifications 1 and 2, Charge III. 

Specification 3, Charge III, alleges that accused furnished 

- 11 



(296) 


intoxicating liquor to the enlisted driver of his ce.r, who was re
quired to operate the oar on public roads. The fact that accused, 
after he came out of the toilet at the cafe in Dothan, told his 
driver, Private Hall, that he· saw a. bottle in there, and tha.t Rall 
could help himself if he cared for a drink, that Hall took a drink, 
brought out the nearly full 4/5th bottle of scotch, put it in the 
car, and that both accused and Hall drank from the bottle while it 
remained all day in the car which Hall drove over the public roads, 
furnish satisf'actory circumstantial prooi' that accused off'ered,· 
furnished, and supplied Private Ilall, while on duty as driver of' the 
oar, vd. th intoxicating liquor. The proof supports the finding of 
guilty of Specification 3. · 

8. Evidence was introduced of one previous conviction by 
general court-martial on September 24, 1942, of going f'rom his 
proper place of duty vrithout proper leave, after having repaired 
thereto for the performance of that duty, and of being drunk in 
quarters and under which he was sentenced to forfeit $100 _pay. 

9. The a.ccused is 32 years of age. The records of the Office 
of The Adjutant General show his service as follows, 

Appointed first lieutenant, Medical Corps-Reserve from 
R.O.T.C., June 6, 1933J active duty c.c.c., June 6, 1934, to February 
8, 1936; discharged from commission under paragraph 74c, umy Regula
tions 140-5, upon approved recommendation of board of ~fficers that 
he was unfit for retention in Officers Reserve Co~s, February 24, 
1936J appointed first lieutenant, Medical Corps, Army of the United 
States, April 12, 1942; extended active duty, AJ.)ril 27, 1942. 

10. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion o.f' the Board ot Review the record ot trial 
is legally suf'ficient to support only so IID.lCh of the finding o.f' 
guilty of Specification 1, Charge I, a.s involves a finding of guilty 
of absence without leave by accused from his organization and ata.ti on 
on the date alleged from a.bout 7130 ·p.m. to about 8130 p.m., legally 
insu.f'.f'icient to support the findings of guilty of Speci.f'ioa.tions 2 
and 3, Charge I; legally sufficient to support the findings of guilty 
of Specifications 4, 5, 6, and 7, Charge I, and or Charge I, of' 
Charge II and of the Specification therewxler, of Specifications 

• 12 
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1, 2, and 3, Charge III, and of Charge III; legally sufficient to 
support the sentence, and to warrant confirmation of the sentence. 
Dismissal is authorized upon conviction of a violation of the 61st 
or the 96th Article of ifar. 

- 13 
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SPJGH 

CM 228717 1st Illd. 


War Deparrment. J.A.G.O., H.1,., - To the Secretary of war. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
First Lieutenant John J. O'Malley (0•'303373), Medical Corps. 

2. I concur in the· opinion of the Board of Review that the record 
of trial is legally sufficient to support only so much of the,findi.ng 
of guilty of Specification 1, Charge I, as involves a finding of guilty 
of absence without leave by accused from his organization and station 
on the date alleged from about 7:30 p.m. to about 8130 p.me; legally 
insufficient to support the f'indings of guilty of Specifications 2 and 
3, Charbe I; legally sufficient to support the findings of guilty of 
Specifications 4, 5, 6, and 7, Charge I, and of Charge I, of' Charge 
II alld the Specification there~nder, of Specifications l, 2, and 3, 
Charge III, and of' Charge III; legally sufficient to support the sentence 
and to warrant confirmation of the sentence. 

I reco::n.~end that only so much of the finding of guilty of Speci
fication l, Charge I, be approved as involves a finding of guilty of 
absence vrithout leave by accused from his organization and station on 
the date alleged from about 7130 p.m. to about 8130 p.m.; that the find
illt,"S of guilty of Specifications 2 and 3, Charge I, be disapproved; and 
that the sentence be confirmed and ordered executed. 

3. This officer was found guilty by general court-martial on 
September 24, 1942, of going from his proper place of duty without 
proper leave ai'ter having repairedll thereto for the perform.a.nee of that 
duty, and of being drunk in quarters, and sentenced to forfeit $100 pay. 

4. Inclosed herewith are the draft of a 
I 

letter for your signature, 
transmitting the record to the President for his action, and a form of 
Executive action to carry into effect that reconunendation. 

/{Af~~
3 IIJCls. J.cting The Judge Advocate General. 
Incl .1-Record of trial. 
Incl.2-Dft.ltr.for sig. 

Sec. of Ylar. 

Incl.3-Form of Executive 


action. 


(Findings disapproved in part in accordance with recommendation or 
The Judge Advocate General. Sentence confirmed. G.C.Y.O. 6J, 
27 Mar 1943) 
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SPJGK 
CM 22Z'/42 

lWRTHWESTEFU'T SECTOR 
·UN IT ED ST ATES ) li"c.:STEH.If DEfii:HSB CaiJ.WID 

) 
. v. ) Trial by G. c. M•., convened at 

) Bremerton., 1/fashington, November 
Private JOHN' H. BIANCO ) 12, 1942. Dishonorable dis
(39084685)., Headquarters ) charge and continement for three 
Battery., 308th Coast Artil-) (3) years. Disciplin::i.cy" Barracks. 
lery' Barrage Balloon Bat ) 
talion. ) 

HOLDING by the BQA..."9.D OF Illi'VTh1'i 
_HOOVER., COPP and SARGEf!T., Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. Accused was found guilty., under a single specification., of 
the larceny of "jewelry., value about $195.00., the property of Mr. 
and Mrs. George E. Reeve". Mr. Reeve testified that a 21-jewel 
Waltham wrist watch, a cigarette case., a ladies• ring., a man rs gold 
ring., a tie clasp., a cigarette lighter and a pair of tweezers (R. 4) 
found in the possession of accused (R. 7)., were stolen from witness• 

' house. Questioned concerning the value of the entire group or articles, 
witness answered, "$175 to $20011 • He also testified that the watch was 
"valued at 75 dollars", that the ladies' ring had a value of ;30., that 
the man rs ring w:,.s a gift to ,d.tness and that he did not kncm its "ex
act value" (R. 4)., that the tweezers were of a value of about 10¢ and 
that the cig::irette case was given to -witness 11some years ago" (R. 4, 5). 
Reference was made by the witness to some pearls., apparent~ stolen 
with the other articles (R. 4) l'lb.ich 'Witness said "are worth five or 
seven dollars" (R. 5). None of the stolen articles was received in evi
dence and it does not appear that the articles were examined by the 
.court, although the articles other t.han the pearls were exhibi tad to 
the l'l'itness in open court (R. 4). 

It is well established that: 

"Other than as to distinctive articles ot gov
ernment issue (par. 1533; Supp. v., Dig. Ops~~JAG 
1912-30) or other chattels "Which., because of their 
character., do not have readily determinable market 
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val.ues, the value of persono.J. property to be con
sidered in determining the punishment authorized 
for larceny thereof is the market value. Cl: 208002, 
Gilbert; CM 208481, Ragsdale; sec. 585, McClain on 
Criminal. Law; People v. Gilbert, 128 N.1'+. (hlich.) 
75611 (011 209131, Jacobs). 

There is no competent evidence as to the market value of the 
stolen articles. It does not appear that Reeve intended to or at 
tempted to estimate the. market value, or that he was qualified to 
do so as an expert or as one who had familiarized himself 'With market 
prices or val.ues. Assuming that the court was a.f'forded the oppor
tunity to observe the property, it could not, in such case, determine 
its market val.ue. The Board of' Review has said, in regard to proof 
of market value of a watch and other erticles of stolen personal. 
property before it, that the court could, !ran its inspection alone, 
determine that the property had some value but that to permit tho 
court to find specific market value, 

"would be to attribute to the members of' the court 
technical. and expert trade knowledge 'Wh.i.ch it can
not legally be assumed they possessed" (CM 208481, 
Ragsdale). 

see al.so CM 218143, ~. 

It mq be inferred !ran the descriptions of the stolen articles 
that they. had some substantial value not in excess of ;20. 

J. The maximum punishment by confinement authorized by paragraph 
104.2, of the :Manual £or Courts-Uartial £or the larceny o£ property of 
value of' not more than $20 is confinement at hard labor for six months. 

4. For the re:i.sons stated the Board of' Review holds the record 
of trial. lagally sufficient to support oncy so much of the finding 
of guilty .of the Specification as involves a finding o£ guilty o£ 
larceny by accused, at the place and time alleged, of jewelry of the 
ownership alleged, 0£ some substantial value not in e..~cess of 020; 
and legally sufficient to support o~ so much of the sentence as in
volves dishonorable discharge, for:feiture of all pay and allowances /\ 
due or to became due and confinement at hard labor for six months. 't,,i U 
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1st Ind. 

Vfar Department., J.A.G.O•., JM~ :. 7'~43 - To the Commanding General., 
Northwestern Sector., Western Defense Command., Fort Lewis., Washington. 

l. In the case of Private John H. Blanco (.'.39084685)., Headquarters 
Battery., 308th Coast .Artillery Barrage Balloon Battalion., I concur in 
the holding by the Board of Review and., for the reasons therein stated., 
recamnend that only so much of the finding of guilty of the Specifi 
cation be approved as involves a i'inding of guilty of larceny by ac
cused., at the place and time alleged., of jewelry of the ownership al 
leged., of sane substantial value not in excess of $20., and that only 
so much of the sentence be approved as involves dishonorable discharge., 
.for.feiture o.f all pay and allowances due or to become due., and confine
ment at hard labor .for six months. Thereupon., you will have authority 
to order the execution of the sentence. 

2. When copies of the published order in this case are .forwarded 
to this office they should be accompanied by the .foregoing holding and 
this indorseme~t. For convenience oi' re.ference and to facilitate at 
taching copies of the published order to the record in this case., 
please place the file number of the record in brackets at the end of 
the published order., as follows: 

(CM 228742). 

Myron c. Cramer., 
Maj or General., 

'.Ille Judge Advocate General. 
l Inci. 

Record of trial. 
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In the Ottice ot The Judge Advocate General 

Washington, D~ ~. 


SPJGN 
CIL 22$/9.3 

UNITED STATES 	 ) B>"T COAST ARMY Am FORC&S TRAINING CENTER 
) 
) Trial by G.c.M., convened at 
) Kirtland Field, New Mex:1.co, 

Second Lieutenant LEROY H. 	 ) November 2.4, 1942. Dismissal. 
PEl'TERSON (0-442228), Air 	 ) 
Corps. 	 ) 

OPINION ot the OOAED OF fil'VIEW 
CRESSON, SNAPP and LIPSCOMB, Judge Advocates. 

1. The record .of trial in the case of the officer named above has 
been examined by the Board of Review, and the board subnits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cations: 

CHARGE: Violation ot the 95th Article ot War. 

Specification 1: In that 2nd Lieutenant LEROY H. PEI'TERSON, 

929th School Squadron (Sp), AAFAFS, Kirtland Field, 

Albuquerque, New Mexico, did, at Albuquerque, New 

Mexico, on or about June 27, 1942, with intent to de

fraud, wrongtully and unlawtull.y make and utter to G. M. 

VJILLIAMS, a certain check in the following words am 

figures, to wit: 


FRONT 

SAN ANTONIO, TEXAS June 27 194L_ 
30-65 

NATIONAL BANK OF FORT SAM HOUSTON 
AT SAN ANI'ONIO 

PAY TO THE ORDER OF G. M. Williams· $ 4 50/00 
Four and 50/00 OOLLARS 

511 S Spruce 
Phone 5860 Lt Leroy H Petterson 

http:Mex:1.co
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and by means thereo.f did fraudulently obtain from the 
said G. M. WILLIAMS, the owner o.f a mercantile and 
filling station establishment, groceries and gasoline 
or the value ot Four Dollars and :F'ifty Cents l 14.50), 
he, the said 2nd Lieutenant LlliOY H. PE.i:'TER::iON, then 
well lmowing that he did not have., and not intending 
that he should have sufficient funds 1n the said Na
tional Bank of r·ort Sam Houston., tor the payment of the 
said check. 

Specification 2: In that 2nd Lieutenant LEROY H. PErTERSON., 
929th School Squadron (Sp)., .AA.l"AFS., Kirt.land Field, 
Albuquerque., New Mexico, did, at Albuquerque, New Mexico, 
on or about June 29, 1942., with intent to defraud, wrong-
1'ul.ly and unlawfully make and utter to G. ll. \\n.LIAMS., a 
certain check in the following words and figures, to wit: 

FRONT 

SAN ANTONIO., TEI.AS June 29 l94L._ 
30-65 

NATIONAL BANK OF FORl' SAM HOUsrON 
AT SAN ANTONIO 

PAY TO TID.: ORDER. OF G. M. Williams $ 4 7l/OO 
_____,,____Four an.....;;.;;;d ......... oo
_______ ....7l/....________..,OOLLAR.5 


511 S Spruce 

Phone 5860 Lt Leroy H Petterson 


and by means thereof did fraudulently obtain !rom the said 
G. M. WILLIAMS., the owner or a mercantile and tilling ata.
tion establishment, groceries and gasoline of the value of 
Four Dollars and Seventy one Cents ($4.?l), he., the said 
2nd Lieutenant LEROY H. Pl!."'T'rr..RSON., then well knowing that 
he did not have, and not intending that he should have sut
ticient tunds in the said National Ba.nk ot Fort. Sam Houston 
for the payment of the said check. 

Specification .3: In that 2nd Lieutenant LEROY H. PETTERSON., 
929th School Squadron (Sp)., AAf'A:FS, Kirt.land Field, 
Albuquerque, New Mexico., did, at Kirtland Field., 
Albuquerque, New Mexico., on or about July 81 1942., with 
intent to defraud, wrongfully and unlawfull.y make and 
utter to the Post Exchange., Kirtland Field, Albuquerque, 
New Mexico, through GLADYS BRAYLl:S and MARY BACKHERMS, as 
agents tor the said Post Exchange., a certain check in the 
following words and figures, to ldt: 

- 2 
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FRONT 

SAN ANTONIO, TEXAS July 8 194.L 
30-65 

NATIONAL BANK OF FOR!' SAM HOUSTON 
AT SAN ANTONIO 

PAY TO THE ORDi::R OF Post Exchwe $18 77/00 
-=~~---Ei_....gh._.t__ ....... ..........._____e._e_.n._and__,_7....,7@ ooILARS00 


5ll S Spruce 

Phone 5860 Lt'Leroy H Petterson 


and by means thereo! did fraudulently obt.ain .t'rom the said 
Post Exchange, the sum of Ten Dollars ($10.00), professing 
at the same time to pay his outstanding account at the said 
Post Exchange, in the amount ot Eight Dollars and Seventy
seven Cents ($8.77), he, the said 2nd Lieutenant LFl«>Y H. 
PI<..'TTERSON, then well knowing that he did not have and not. 
intending that he should have sufficient funds in the e aid 
National Bank of Fort Sam Houston, for the p~nt o! said 
check. 

Speci!ication 4: In that 2nd Lieutenant LEROY H. PEI'TERSON, 
929th School Squadron {Sp), AAFAFS, Kirt.land Field, 
Albuquerque, New Mexico, did, at Albuquerque, New Mexico, 
on or about June Z7, 1942, with intent to defraud, wrong
fully and unlawf'ul..ly make and utter to the Hilton Hotel, 
Albuquerque, New Mexico, through W. s. SALTER, Aaeiatant 
Manager o.t' the said Hilton Hotel, a certain check in the 
f'ollowing words and figures, to wit: 

FRONT 

SAN ANTONIO, TEXAS June 27 19~ 

NATION.AL BANK OF FORT SAY HOUSTON 
AT SAN ANTONIO 

PAY TO THE ORDER OF Hilton Hotel $...,4__.5...,0/...oo_____ 
Four &nd 50/00 OOLLAHS 

5ll S Spruce 
Phone 5860 Lt Leroy H Petterson 

http:NATION.AL
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and by means thereof did fraudulently obtain from the 
said Hilton Hotel, the sum of Four Dollars and Fifty 
Cents ($4.50), he, the said 2nd Lieutenant LEROY H. 
PEI'TERSON, then well knowing that he did not have, and 
not intending th.at he should have sufficient .tunds in 
the said National Bank of Fort Sam Houston, for the 
paJJD8nt ot the said cheek. 

Specification 5: In that 2nd Lieutenant LEROY H. PETTERSON, 
929th School Squadron (Sp), AAFAFS1 Kirtland field, 
Alhlqu•rque, New Mexico, did, at Albuquerque, New Mexico, 
on or about August 3, 1942, with ir¢ent to defraud, wrong
fully and unlawfully make and utter to the Sanit8.l7 La:undry-, 
Albuquerque, New Mexico, through L. M. MC MINN, agent. for 
the said laundry, a certain cheek in the .following words 
and_tigures, to wit:, 

FRON!' 

National Bank -0f Fort Sam Houston 
=nWQQ~Qmi Rl~§~~ ffl~1;~

16-D 
· San Antonio, '.l'exas 

PAY TO SANITARY LAUNDRY OR l3EARffi i 15 04/00 \ 
_____F_'i_ft;;.,,;.;e_e_n_and.....,Oa4/'-'00-=------------00LLARS

511 S Spruce 
Phone 586o Lt Leroy H Petterson 

and by means thereof did :f'ra.udently obtain from the said 
Sanitary Laundry cleaning and laund.r,y service to the clothes 
and houaehold linens and supplies ot the said 2nd Lieutenant 
LEROY H. PETTERSON, and tr.at of' his wife, said service haT
ing a T&l.ue of Fifteen Dollars and Four Cents (il5.04), and 
by means ,thereof did fraudulently obtain delivery or the said 
clothes and household linens and supplies at the time o.f' the 
issuance of the said check, he, the said 2nd Lieutenant LEROY 
H. PEI'TEHSON, then well knowing that he did not have and not 
intending that he should have su!.ficient funds in the said 
National Bank of fort Sam Houston, for payment of the said 
checlc. 

-4
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Specification 6: In that 2nd Lieutenant LEHOY H. PETTERSON, 

929th ~chool ~qua.dron {Sp)., AAf'AYS, Kirtland Field., 
Albuquerque, New Mexico, did, at Albuquerque, New Mexico, 
on or about July 7., 1942, with intent to defraud, wrong
!'ull.YJ and unlavd'Ully make and. utter to J. E. Sl'l!.'CTUR, 
operator of Spector's Trading and Loan Office, Albuquerque, 
New Mexico, a certain check in the foll.owing wor<lS and 
figures, to wit: 

1942.____SAN ANTONIO, TEXAS July 7 
_».;~5 

NATIONAL BANK OF FORT SAU HOUSTON 

AT.SAN ANTONIO 


PAY TO THE ORD~ OF O .J. E. Spector $ 13 50/00 
__ ... ............ ....._______Thirt__,,...,e..,en...._and 50fi._OO _____DOLLARS 

511 S Spruce 
.Phone·5860 Lt Leroy H petterson 

and. by means thereof did. fraudulently obtain from the said 
J. E. ~Pl!A..~OR, delivery o! the wrist watch ot the said 2nd 
Lieutenant LEROY H. PETl'~ON, previously deposited with 
the said J.E. SPECTUlt, as security for a loan of.Thirteen 
Dollars and 1''itty Cents ($13.50), made to the said 2nd . 
Lieutenant LEROY H. PETTERSON., and did tllereby traudulent]Jr 
defeat and destroy the collateral security rights ot the 
said J. E. SPECTOR in the said wrist watch, the said col
lateral security rights having a value o! Thirteen Dollars and 
Firt~ Cents ($13.50), he, the said 2nd Lieutenant LEROY H. 
PEI'Tilll.SON, then well knowing 'Shat be did not have autficient 
tunds in the said National Bank ot Fort Sam Houston, !or pay
ment ot the said check. 

Specification 7: In that 2nd Lieutenant LEROY H. PETTERSON., 
929th ~chool ~qua.dron (Sp)., AAFAFS, Kirtland Field, 
Albuquerque, :Jex Mexico, did, at Albuquerque, New Mexico, 
on or about June 22, 1942, with intent to defraud, wrong
tully and unlaw1'ull.7 make and utter to Mrs. L. ll. W.ULDD1, 
o! Albuquerque, New Mexico., a certain check in the follow
ing words and figures, to wit: 

- s 
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FRONT 

SAN ANTONIO, TEXAS June 22 194.L_ 
30-65 

RATIONAL BANK OF FOR:!' SAM HOUSTON 
AT SAN ANTONIO 

PAY TO THE ORD:m OF Yrs Mauldin i 6J+ 00/00 
_______s_ata·1':t o_ur__..an..__d_n_o_/_OO DOLLARS........... ___ 

Lt Leroy H Petterson 

and by means thereof did fraudulently obtain from the said 
llrs. L. M. KAULDIN, for the month ot June, 1942, lease oc
cupation and lease rights ot the premises and apart.ment 

· located at 5ll South Spruce Street, Albuquerque, New Mexico, 
owned b7 Mrs. L. M. MAULDIN, and leased by the said 2nd 
Lieutenant. ~y H. PEI'TERSON, the said lease and rental 
rights, and incidental rights having a value ot Sist;7-tour 
Dollars ($61..00), he, the said 2nd Lieutenant LEROY H. 
PEl'TERSON, then well knordng that he did not have and not 
intending that he should have sufficient funds in the said 
National Bank o.t Fort Sam Houston, tor payment of the 18.id 
check. 

Specification 8: In that 2nd Lieutenant LEROY H. PETTERSON, 
929th School Squadron (Sp), AlFAFS, Kirt.land Field, 
Al.buquerque, New Mexico, did, at Albuquerque, New Mexico, 
on or about Jul.7 3, 1942, with intent to de.t'raud, wrong
tull.7 and unlawtul.17 make and utter to Yrs. L.· M. ·MAULDIN, 
ot Albuquerque, New Mexico, & certain check in the toll°"'9 
ing word.a and figures, to wit: 

. FRONT 

SAN ANTONIO, TEXAS 
30-65 

NATIONAL BANK OF FORT SAM 

July 3 

HOUSfON 

1942.____ 

AT SAN ANTONIO 
. 

PAY TO THE ORDER OF Yrs Mauldin 
. 

$ l2J+ eJJ/00 
One Hundred twenty !our and eJJ/00 OOLLARS 

Lt Leroy H Petterson 

-6
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and by means thereof did fraudulently obtain from the said 
Mrs. L. M. MAULDIN., tor the months ot June and. July, 1942, 
lease occupation and lease rights 01' the premises and apart 
ment located at 51lSouth Spruce Street, Albuquerque, New 
l.fex1.co1 ..:owned b7 the said Yrs. L. li. MAULDIN, and leased by 
the said 2nd Lieutenant L.EOOY H. PErTERSON., the said lease 
-.rid rental rights and incidental rights having a value or 
One Hundred and Twen~ tour Dollars and .l!:ighty Cents l $12l..80) 1 

he, the said 2nd Li..t•ant LEHOY H. PETT~N, then well 
knowing that he did not have and not intending that he should 
have sufficient funds in the said National Bank of Fort. Sam 
Houston tor payrnent of the said check. 

Specification 9: In that 2nd Lieutenant LEROY H. PEl'TERSON, 
929th School Squadron (SpJ, AAFAFS., Kirtland Field, 
Albuquerque., New.Mexico, did, at Albuquerque, New 
Mexico, on or about July 26, 1942, with intent to defraud., 
wrongfully and unlawi'ull.y make and utter to JOE LAWRENC,,'E1 
a cert.ain check in the following words and figures, to wit: 

FRO.NT 

SAN ANTONIO, TEXAS 4ulY 26 l94L 
30-65 

NATIONAL BANK OF l<'ORT SAM HOUSTON 
AT SAN ANTONIO 

PAY TO THE ORDER OF Joe Lawrence $ 35 00/00 
_______T__hi__rt.__.y___t...,iT__e_an___d_OO_.../__oo_______ooLLARS 

511 S Spruce 

Phone 5860 Lt Leroy H Pettereon 


and by means thereof' did fraudulently obtain .from the said 
JOE LAWRl::NCE., one Cocker Spaniel pup., having a value or 
Thirt.y-tive Dollars ($35.00), he, the said 2nd Lieutenant 
L:rac>Y H. Pli.'l'TERSON., then well knowing that 119 did not have, 
and not intending that he should have sutf'icient. tunds in 
the said National Bank of' :fort Sam. Houston for payment or 
the said check. 

He pleaded not guilty to and was found guilty o! the Charge and all Speci.ti 
cations. He was sentenced to be diamiesed the service. 'rhe reviewing 
authority approved the sentence., and forwarded the record ot trial tor action 

- 7 _. 
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und.!·r the 48th Article ot War. 

3. Vlith reference to Specitications 1 and 2 the evidence shows 
that one G. M. Williams operates a service station and groce?"7 store 
in .AJ.buque~e, New Mexico, and accept.ad two checks, dated June 'Z1, 
1942, and June 29, 1942, respectively from the accused 1n exchange 
tor groceries and gasoline. A few da7s later he transferred them to 
an oil company in payment tor gasoline and a short time thereatt.er 
both checks were returned to him. by the oil COll'lp8l'l3' marked "insu!ficient 
tun~"• At various ti.mes within a period ot t'WO months he reminded the 
accuHd ot that tact, and the accused. &11'181'• promiaed. to pa7, but did 
not pq until the da.7 ot trial. As a result Mr. Williams was required 
j.o 1)81' to the oil compan,y the amount he had received as credit on hi• 
oil purchases (H. 12-15;~. 11 2). 

With reference to Specification 3 the evidence shows that the 
accused presented a check dated July 18, 1942 (h.· 3), at the Poat &t
change at Kirt.land Field and received thereon a credit on his account 
in the amount of 18.Ti and the aum ot jlO in cash. The check was de
potited. b7 the Poat· uchange and later as retumed by the bank marked 
"inau.fficient funds". The cashier notitied accused's organization and 
about two weeks later the Post Exchange was reimbursed by Major Tucker, 
acting on behalf of the accused (R. 16-20). 

With reference to Specification 4 the e'Vidence shows that on 
or about June 27, 1942, the accused preaented a check (Ex. 5) at the 
Hilton Hotel in Albuquerque and received cash therefor. The check "'as 
deposited and later was retumed. to the hotel b7 the bank marked "in
sufficient funds"• ~ This t~ct was a!'terwards reported to the accused 
·by representatives or the hotel, on five different occasions, and about 
November l, 1942, the hotel was reimbursed by the accused, or b7 some 
one on his behalt (R. 20-24). 

With reference to Specification 5 the evidence shows that 
laundey was dellTered to the accused on August 3, 1942, b7 the Sanit&r7 
Laundey, and the agent ot the laundry accepted. trom the accused in par 
m.ent tor such service the check signed b7 the accuaed (Ex. 11) • The 
evidence does not show what was done with the check b7 the Sanitary 
Laundrr and the check itself does not indicate that it was ever presented 
to the bank tor payment. or deposit. The ~dence does show that the 
laundr,r received payment in tull on the account about November 15, 1942 .. 
(R. 38-41). · 

With reference to Specitica.tion 6 the evidence ahows that the 
aceuaed had borro""9d. money- from one Joseph E. Spector, who was engaged 
in the loan busineea, and had pledged with Spector, as security, a wist 
watch on Jul.y 7, 1942, which he redeemed b7 girl.ng Spector a check tor 
113.50 (Ex. 7), which was deposited. and later returned by the bank 
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marked 11insu!.ficient :t'un~"• There is no competent evidence that 
Spector ever notified the accused that the bank had re!used. payment 
on the check, but the evidence does shO\, that this indebtedness was 
discharged by the accused, or by some one tor him, about November 1, 
1942 (li. 24-26). 

With reference to ~pecitications 7 and 8 the evidence shows 
that the accused was a tenant of Mrs. Loutish& ll. Mauldin in Albuquerque 
during the period from June l to October a, 1942, at a rental of S60 
per month (R. ,30). On June 22, 1942, the accused gave Mrs. Mauldin a 
check for $64 (Ex. 8) to reimburse her, together with protest charges, 
tor an uncollected check for i60 covering June rent. The last check 
was deposited and sometime thereafter was returned to her by the bank 
marked "insutticient funds". She notified the accused who gave her 
another check (Ex. 9) for $124.80 dated July 3, 1942, to cover the 
first check (Ex. 8), including protest charges, and also to include 
July rent. This last check was deposited en the day ot its date and 
about ten days later was returned marked "insufficient funds". Mrs. 
Yauldin noti!ied the accused o! this sometime afterwa.rcb, and on 
October 7, 1942, she was paid the amount o! the check by Major Tucker, 
who stated. that he was making the payment for the accused (R. 29-35). 

With reference to Specification 9 the evidence shows that 
one Joe Lawrence, living in Albuquerque, was engaged in raising cock-er 
spaniel dogs and on July 26, 1942, the accused purchased f'rom him a 
pup})1' tor consideration o! i35 and gave him a check tor that amount 
(Ex. 10), and Lawrence received the cash on the check traa a bank in 
Albuquerque. The check was returned by the bank on which it was drawn, 
and L:1:wrence was compelled to reimburse the Albuquerque bank. Hethen 
reported the matter to Yajor Tucker at the base and, as a result, the 
accused took the pµpP7 back to Lawrence, thereby ettecting a complete 
adjustment of the transaction (H. 36-38). 

William Logan Bailey, ot San Antonio, Texas, assistant cashier 
of the National Banko! .l"ort Sam Houston, examined the original records 
o! the bank pertaining to the checking account of the accused and testi
fied that he opened his account on June 15, 1942, with a .deposit ot $600. 
A deposit was ma.de to his account on July" 2, 1942, in the amount or 
;245.50, and beginning with the month of August an allotment trom his 
pay of $100 was deposited to his account monthly •. Ot the nine checks 
in evidence eight or them were deposited in the National Bank of Fort 
Sam Houston and all were returned for the reason that at the specific 
time o! these deposits there were not sufficient funds !rom which to pay 
them. The accused continued to be a depositor and on November 12, 1942, 
hie balance amounted to i52.52 l.li• 41-50). 

Ya.jor Stephen Sukovich, executive officer of the bombardier 
school, of which the accused was a member, testified that he was present 
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at a conversation between the accused and Colonel Ryan, his conmanding 
officer, sometime late in June or early in July, at which time Colonel 
Ryan warned the accused not to write any more checks unless he was cer
tain he had money enough in the bank to cover them (it. 51). 

At the time ot the trial all indebtedness represented by the 
checks in question had been fully discharged by the accused, or by others 
for him. 

4. The accused testified in his own behalf, in substance, as .followa: 

He was a.bout to be married and arranged by- mail for a i600 loan 
at the First National Bank of Fort Sam Houston and a checking account at 
the same bank with the proceeds of the loan as the !irst ,:iepodt. His 
reason for establishing a banking coIU1ection at such a far distant point 
was that it was easy- to secure a loan there. This wasihis first checking 
account. He did not keep any records on his stubs and did not know at 
aey particular time what his balance was, but did not intend to defraud 
anyone. At the time he wrote the checks in question he believed that he 
had sufficient f'unds to cover them (H. 54). 

On cross-examination he aclm:itted that he had previously- had an 
account at the American Trust Company of Oakland, Calitornia (R. 55). 
Thi• admission was made a~er he had been confronted with a check drawn 
by him on that bank, dated May 16, 1942, and which bore on its face the 
rubber stamp mark of the bank, "Account closed" (Ex. 12). His explanation 
was that he opened the account at the American Trust Company shortly art.er 
he graduated from service school on .March 16, 1942, and closed the account 
when he started negotiations with the National Bank of Fort Sam Houston 
(R. 60). He felt that the two accounts were a continuous account and did 
not intend to misrepresent any ,fad, in this connection (.tt. 52-61). 

5. The evidence does not show that the check described in Specifi
cation 5 (Ex. 11) was ever presented to the bank on which it was drawn, 
and there is no evidence that the bank did not have sufficient funds on 
deposit to the credit of accused to pa:,r it had it been presented. As 
to ~peci.fication 5 the evidence is clearly insufficient to sust.ain the 
finding oi' guilty. 

As to Specificatiomsl., 2, 3, 4, 6, 7, 8 and 9 the evidence shows 
that between June 22, 19421 and July 26, 1942, both dates inclusive, the 
accused made and uttered eight checks on the National Bank ot Fort Sam 
Houston which were returned by that bank marked "insufficient tundis 11 and 
are shown to have been worthless at the times they were presented to the 
bank for payment. 

The accused; as a witness, made the unequivocal assertion that 
at the time he made and uttered the checks in question he believed he bad 
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sufficient funds to cover them and that he did not intend to defraud 
anyone. There is no evidence, either direct or circwnstantial, to 
the contrary. Rather., the evidence would seem to corroborate the truth 
of the accused's assertion. The original $600 deposit was made June 15., 
1942., and his account was overdrawn., for the first time., on June 20., 
1942, but it does not appear that he was notified of that fact by the 
bank. The accused Yvas stationed at Albuquerque, New Mexico., at a great 
distance from San Antonio., Texas., where his bank was located. The 
cheoks in question were all in small amounts., were made to local 
creditors., and were initially nego~iated at local banks. Four of them 
were uttered during the latter part of June, the first one on June 22., 
1942., and on July 2., 1942., he made a deposit of $245.50. Three more of 
the checks were given during the .first seven or eight days in July and 
there is no evidence that he was notified by the bank any time in July 
prior to the date of the iast check, that is, July 26., that his account 
was overdrawn, and there is no evidence that he had any actual notice., 
prior to July 26., 1942, that any of the checks written in July had been 
dishonored by the bank or had been returned by it because of insufficient 
funds. 

Charges in this case were preferred on October 21, 1942, and 
all of the indebtedness represented by the checks described in Specifi 
cations 3., 7., 8 and 9 was discharged by the accused prior to that time., 
some of it in August. All of the balance of the indebtedness represented 
by the checks described in Specifications 1., 2., 4., 5 and 6 was dis
charged by the accused prior to trial. 

It does not appear from the evidence that the acts of the ac
cused., as charged in Specifications 1., 2, 3., 4., 6., 7., 8 and 9 were 
fraudulent, in the sense that financial loss to others resulted there
from, or that such loss was intended. Neither does it appear that at 
the times he made and uttered the checks he knew that he did not have 
sufficient funds in the bank to pay them, aria-·did not intend to have. 
However., his continued attitude of careless indifference to the proper 
management of his personal business affairs, his reckless disregard for 
the rights of his creditors, his irresponsible behavior in the contraction 
of debts which he knew, or should have known he would be unable to pro
perly discharge, and the making and uttering of checks without arry ade
quate provision for the necessary funds or credit to meet the same, was 
conduct of a nature to bring discredit upon the service., in violation 
of the 96th Article of War, and such an offense is alleged by said 
Specifications when the words "with intent to defraud", "fraudulently", . 
"well knowing that he", 11and not intending that he should have", are 
excepted where the same appear. 

6. The accused is 23 years of age. The 'records of the Office of 
The Adjutant General show that the accused was appointed a second 
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lieutenant, Air Corps 11.eserve, on March 16, 1942. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. For the reasons stated the Board of Review is of the opinion 
that the record of trial is not legally sufficient to support the .find
ing of guilty of Specification 5, and is legally sufficient to support 
o~ so much of Speci.fi.cations 1, 2, 3, 4, 6, 7, 8 and 9 as involves 
findings that the checks in question were wrongfully and unlawfully 
made and uttered by the accused for value, without sufficient .funds in 
the bank to meet them, in violation of the 96th Article of War, and 
legally sufficient to support the sentence and to warrant confirmation 
thereof. A sentence of dismissal is authorized upon conviction of a 
violation of the 96th Article of War. 

bei~GJo bt4.6A .g7,,:1/, Judge Advocate. 

9'"~~ch. L+{a, Judge Advocate. 

~ /.~udgo Advocate. 
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1st Ind. 

·.-iar i_ieportment, J .A .G.o., 	 - To the Secretary of ':iar. 

1. Herevd.th trans:ni tted for the action of the fresicient are the 
record of trial and the opinion of the Board of rteview in the case of 
Second i..i.eutenant .Leroy a. 1-'etterson (0-442228), Air Corps. 

2. I concur in the opinion of the Board of Review that the re
cord of trial is lecally sufficient to support only so much of the 
findings of guilty of the Charge and Specifications 1, 2, 3, 4, 6, 7, 
8, and 9 th~reunder as involves findings that at the places and times 
alleged the accused wrongfully and unlawfully made and uttered the 
seve:ral checks d.escrlbed in the Specifications without having sufficient 
funds in bank to meet them, in violation of Article of :·;ar 96; legally 
insufficient to support the finding of guilty of Specification 5 of 
the Charge; and legally sufficient to support the sentence and to 
warrant confirmation thereof. 

The checks wrongfully uttered by the accused were not shown 
to have been uttered fraudulently but only carelessly and wrongfully 
to the prejudice of the service, and have been redeemed. Accused is 
probabl;;' capable of future valuable service to the Governraent. I recom
mend action upon the findines in accordance with the opinion of the 
Doard of ll.eview, and recommend that the sentence be confinned but 
suspended during the pleasure of the President. 

J. Inclosed are a draft of a letter, for your signature, trans
mittinG the record to the cresi<lent for his action, and a form of 
2.~ecutive action designed to carry into effect the foregoing recom
mendation should it meet with approval. 

~I~:/
· B~~General, U.S. Anny, 

Acting The Judge Advocate General. 

3 	Incls 
Incl 1 - ~ecord of trial 
Incl 2 - Lraft of ltr for 

si:::;. Sec. of ':."ar 

Incl 3 - form of _;xecutive 


action 


(Findings disapproved in part in accordance with recommendation of 
TI1e Judge Advocate General. Sentence confirmed but execution 
suspended. G.C.".f.O. ~, 16 Apr 1943) 
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WAR DEPART11E.."'IT 

Services of Supply 

In the Office of The.Judge Advocate General (317) 
Washington, D. C. 

SPJGH r.rs 5 1943 
CM 228799 
CM 228800 

UNITED STATES 	 ) 81st INFANTRY DIVISION 
) 

v. 	 ) Cammon trial by G.C.M., convened 
) at Ca.mp Rucker, .Alabama, November 

Privates WIU.IAM Jl. BRADFORD ) 5, 1942. u to eacha Hard labor 
(38176769}, and JOHN C. ) for thirty-nine (39) days, and 
THOMPSON (34361171), both of ) forfeiture of fourteen dollars 
Company F, 323rd Infantry: ) ($14) per month for three (3) 

) months. 

OPINION of the-BOARD OF REVIEW 

HIU., LYON and SARGENT, Judge Advocates 


1. The record of the trial in the case of the soldiers named 
above has been examined in the Office of The Judge Advocate General, 
and there found legally insufficient to support the sentence in pa.rt. 
The record has now been examined by the Board of Review, and the 
Board submits this, its opinion, to The_ Judge Advocate General. 

2. The accused were tried upon the following Charges and Speci
fications: 

a. Private Bradford: 

CHARGE Ia Violation of the 61st Article of war. 

Specification la In that Private William M. Bradford, 
Company "F", 323rd Infantry, did, without proper 
leave, absent himself from his organization at 
Ca.mp Ruc.ker, Alabama, on or about 2300 CWT, Ootober 
5, 1942, until he did voluntarily surrender himself 
to military control at Camp Rucker, Alabama, on or 
about 1145 CWT, October 8, 1942. 

CH!RGE·IIa Violation of the 64th .Article of War. 
(Finding of Not Guilty) 
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CHARGE III, Violation of the 96th Artiole of War. 

Specii'ication 1: In that Private William M. Bradford., 

Company "F11 ., 323rd Infantry., did. at Camp Rucker., 

Alabama. on or about 0030 CWT., Qotober 17., 1942. 

willfully and wrongfully lie in bed with one . 

Private John c. Thompson., Company "F", 323rd In

fantry., in an indecent manner while naked. 


b. Private Thompson, 

CHARGE Is Violation of the 61st Article of War. 

Specification la In that Private John C. Thompson., 

Company "F"., 323rd Infantry• did• without proper 

leave., absent himself from his organization at 

Camp Rucker. Alabama. on or about 2300 CWT. 

October 5., 1942. until he did voluntarily sur

render himself to military control at Camp 

Rucker., Alabama.., on or about 1145 CWT., Ootober 

8., 1942. 


CHARGE IIa Violation of the 64th Jrtiole of War. 

(Finding of Not Guilty). 


CHARGE III, Violation of the 96th Artiole of war. 

Specii'ication la In that Private John c. Thompson. 

Company "F"., 323rd Infantry., did., at Camp 

Rucker., Ala.bama., on or about 0030 CWT., Ootober 

l7., 1942., wi 11:fully and wrongfully lie in bed 

with one Private \Yilliam M. Bradford., Com.paey

"F"., 323rd Infantry., in an indecent manner 

while naked. 


Zach accused., as to charges against him., pleaded guilty to Speoif1oation 
1., Charge I., and Charge I; and not guilty to Charges II and III and · 
Specification 1 under each. Each accused was found guilty of Specifica
tion 1., Cha.rge I., and Charge I; not guilty of Specification l., Charge 
II., and Charge II; guilty of Specification 1., Charge III. except the 
words "in an indecent manner while naked"; and guilty of Charge III. 
Ea.ch was sentenced to perform hard labor for 39 days. and to forfeit 
$14 per month for 3 months. The reviewing. authority approved and 
ordered the execution of the sentence. The proceedings in regard to 
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Private Thompson and to Private Bradford were published in General 
Court-Martial Orders No. 11 and 12, respectively, Headquarters, 81st 
Infantry Division, December 11, 1942. 

3. The two accused were tried in a common trial upon charges 
alleging identical offenses. The evidence is legally sufficient to 
support the findings cf guilty of each accused of Specification l, 
Charge I, and of Charge I, respectively. 

4. The only question requiring consideration is whether the record 
supports the i'indings of guilty of Specification l, Charge III, and of 
Charge III, as to each accused. 

~ the court specifically excepted from its finding of guilty 
of each accused the ,\Qrds "in an indecent manner while naked",, each ac
cused stands convicted of v.i. llfully and wrongfully lying in bed with 
the other accused. 

5. The evidence for the prosecution shows that after the members 
of Company F,, 323rd Infantry,, returned from a hike at .about 12 p .m.,, 
October 17,. 1942,. the charge of quarters, Corporal Peterson,, turned on 
the light in the barracks. When he observed the two accused asleep 
in a bed together, he walked over and tried to wake them up by shaking 
them. The accused Thompson told Corporal Peterson to get out and that 
he had no business waking them at that time of night. Corporal Peterson 
left and returned with First Lieutenant Charles T. Mincer, the company 
commander. After attention was called in a loud voice,. Lieutenant 
Mincer ordered the two accused out of bed. .After waiting for approxi
mately one minute without results, Lieutenant Mincer turned the bed 
·over,. ordered the men to dress themselves, and go to their proper beds. 
Bradford had on his shorts and undershirt, and Thompson his undershirt. 
no one of the four prosecution witnes:;es of the incident observed any
thing unusual in the conduct of the two accused,, or testified to any 
act of indecency by either accused (R. 7-11). 

6. The two accused testified substantially to the same effect 
that they had.been on kitchen police duty in the field for three days. 
Upon their return to the camp at about 2:30 p.m.,. they were innnediately 
put to work cleaning a dirty kitchen,, and worked overtime until a.bout 
11 p.m. When they then went to the barracks the lights were out and 
they were unable to untie the knots on their bedding rolls which were 
tied in om roll. Thompson had a comforter, told Bradford to get in 
bed with him, and last remembered Bradford sitting on the edge of the 
bed smoking. Bradford then got into the bed and the next thing ea.ch' 
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remembered ,ra.s being out of bed on the noor and the company comm.and.er 
talking to them in a loud voice. Bradford intended to sleep there 
only until the lights were turned on when the company returned from 
the fi ,ld, and he could see to untie the hard knots. Bradford had on 
an undershirt. shorts, and socks, and Thompson had on e.n undershirt. 
The lights were then on and the accused worked 15 minutes to get the 
p&ck of beddillg rolls opened (R. 13-19). 

7. The court by the exception in its findings has expressly 
found each accused not guilty of the allegation "in an indecent manner 
while naked". Tha.t finding accords with the proof'. There wa.s no sug
gestion of any indecent conduct on the part of' either of the accused. 

The record contains no proof that it was wrongful tor the two 
men to sleep together in one bed under the circumstances shown in this 
case. nor is the Board or Review aware of any provision of~ Regula
tions to that effect. 

8. The :maximum authorized penalty for absence without leave for 
3 days (Spec. 1, Chg. I) is confinement at ha.rd labor for 9 days, or 
hard labor without confinement for 13 days, and i'orfeiture of 6 days' 
pay. 

9. For the reasons stated, the Board of Review is of the opinion 
that the record of trial is, as to each accused, legally sufficient to 
support the findings of' guilty of Specification 1, Charge I, and of 
Charge I; legally insufficient to support the findings of ~ilty of 
Specification l, ~rge III, and or Charge III; and legally sufficient 
t,o support only so much of the sentence as involves perf'onnanoe of 
hard labor fer 13 dfio/S and forf'eiture of 6 days ' pay. 

_:) 

-~ ' ·· ;..~ ,· ..-.. , Judge Advocate. 

, 'Judge Advocate. 
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SPJGH 
CM 228799 
CM 228800 1st Ind. 

War Department. J.A.G.O., FE.8 S J943 - To the Seoretary of War. 

1. Herewith transmitted for your aotion under Artiole of War 6o! 
as amended by the aot of August 20, 1937 {50 Stat. 724; 10 u.s.c. 1522), 
is the record of common trial in the case of Privates William M. Bradford 
{38175769), and John c. Thom~son {34351?71), both of Company F, 323rd 
Infantry. 

2. I concur in the opinion of the Board of Review, and tor the 
reasons stated therein, recommend that the findings of guilty as to eaoh 
accused of Charge III and Specifioation 1 thereunder be vacated, and 
that so much of the sentence of each accused as exceeds performance of 
hard labor for thirteen days and forfeiture of six days• pay be vacated. 

. I 

3. Inclosed herewith is a form of action prepared for your signa
ture to carry into effect the recommendation made above. 

,/ :,/E. C. McNeil, 
igadier General, U. 

~p/~· 
·~ 

s. Army, 
2 Incls. Acting The Judge ..Advocate General. 
Incl.1-Record of trial. 
Incl.2-Form of action 

sig.Sec.of war. 

(Findings of guilty as to each accused of Charge III and Specification 
1 thereunder vacated, and so much of the sentence of each accused 
as is in excess of performance of hard labor for thirteen days and 
forfeiture of $10 of his pay vacated, by order of the Secretary of 
War. G.C.M.O. 4, 13 Feb 1943) 
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WAR DEPARTMENT 
Services of Supply (323)In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGN 
CM 228818 


UNITED STATES ) 45TH INFANTRY DIVISION 
) 

v. 	 ) Trial by G.C.M., convened at 
) Pine Camp, New York, December 

First Lieutenant DAN L. ) a, 1942. Dismissal. 
JOHNSON, Jr. (0-383512), ) 
645th Tanlc Destroyer ) 
Battalion. ) 

OPINION of the BOARD OF RE"llIEYf 

CRESSON, SNAPP and LIPSCOMB, Judge Advocates. 


1. The Board of Review has examined the record 0£ trial in the 
case of the officer named above and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charges and Spec1£1
cations: 

· CHARGE I: 	 Violation of' the 94th Article of War. 

(Finding of not guilty.) 


Specification: {Finding o:f not guilty.) 

CHAHGE II: Violation of the 95th Article 0£ War. 

Specification: In that 1st Lt. Dan L. Johnson Jr.,' 

645th Tank Destroyer Battalion, was at Leominster, 

Massachusetts, on or about November 1, 1942, in a 

public place, to-wit, on the streets of said city 

near the intersection of' Pleasant and Pearl Street, 

drunk in unifonn. 


He pleaded not guilty to the Charges and Specifications and was found . 
not guilty of the Specification, Charge I, and of Charge I, and guilty 
of the Specification, Charge II, and of Charge II. Evidence of one 
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previous oonviotion was introduced. He was sentenced to be dismissed 
the service. rhe reviewing authority approved the sentence and forwarded 
the record or trial tor action under the 48th Article or War. 

). With re!erence to the Specification ot Charge II, Private 
Jack Stanier, or the military p~lice, a witness tor the prosecution, 
testified, in substance, that on Sunday, November 1, 1942, he.and Private , 
Arthur c. Sipple, also o£ the military police, were on duty in Leominster, 
Massachusetts, and saw acoused about 7s4S P••• on Pleasant Street in the 
business district ot the town. Their attention was attracted to him b7 
a ciYil police officer who had re!erred acoused to them tor in!ormation 
as to where accused, and the soldier who accompanied him, might find a 
room tor the night. The accused and his companion .were dressed in 
fatigue clothes which concealed their insignia, and, when interrogated, 
refused to give any intormation as to their identit7. Stenier and 
Sipple then took them to·the police station, where accuaed, atter being 
threatened with confinement, identified himself. About titteen minutes 
later Sergeant Battles, or the military police, came in. It bad in 
some 11a7 bee~ disclosed 

I

that accuaed had a •peep" but he would not 1!18.1' 
where it was, and about 9100 o'clock Sergeant Battles found it. Its 
contents evidenced, among otper things, a quart bottle or whislce7.about 
one-halt or one-~ full (R.S-13). 

In regard to accu,ed's condition when he first saw hill Stanier 
testifiedt .1 I would sa-r that he was intoxicated• (R.6). As to the condi
tion ot accused later, at the police station, he testified: 1 Re was 
beginning to sober up a little by- that t1u•. At the tille Lieutenant 
Martin came in: 1 Be was still into:a:icated.1 • With reference to his 
opinion that the accused was drunk he saids •I see a lot ot drunken 
men and I know when a llaD is drunk or sober•*• b7 the 1'aJ' he acts•. 
•I Sllelled liquor" (R.8,9,13). With reference to aocuaed1s condition 
while at the police station Sergeant Battles testified tbat in his 
opinion accused •• drunk and that he •• still clruDk when Lieutenant 
Martin arrived tort7-tive llinutes later (R.lS,16). Private Sipple · 
testified that when ha·and Stanier picked up accused and his companion 
he did not see IUJ1'0ne else on the street (R.18). As to the condition 
ot accused at that time this witness testified that, in his Jvdp.ent, 
the accused•• drtm.k:(R.17). Lieutenant William R. Martin, of the 
mll1tary police, testified that he.talked to accuaed at·the polloe 
station and smelled liquor on his breath. When asked whether or not 
accused was drunk this witness said: 1 Yea. He was• (R.20). 

4. The accused testified, in substance, as tollowsa 

PriTa.te no7(l •s a candidate tqr a warrant as reconnaissailce 
sergeant, and had importuned accused to give him special instruction. 
A.a a result aocuaed took noyd early on Sunday afternoon to the Fort 
Pond area tor that purpose.-· They finished their work there.about 
5t4S, or about duak, and as it appeared to be too late tor supper at 
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camp, they decided to go into Leominster to eat. Private Floyd 
had a bottle of 1iquor in the •peep• which they were using and accused 
bad three drinks from this bottle after their work was .finished and 
before reaching Leominster. He had one more drink af'ter arriving 
there. Upon arrival they parked the .apeep• across the street from a 
restaurant, nnt in and had their dinner. They stayed about forty-
five minutes. In leaving Floyd preceded accused, who waited to pay 
the check. When accused oame QlO Floyd was talk1ng to a civilian 
policeman, &nd the policeman 1'd apparently ca.lled two 14.P.•s over. 
Accused asked the policeman f'or information as to how to get back on the 
road to Fort Devens, and when the M.P.'s came up the policeman said to 
the11: •Jlaybe you can help these two aol.4iers11 • They said, •Lets go 
down to the atat:Len and talk to the sergeant-, and accused went with 
them. rather •than stand there and argue with them". At this time 
aocused did not notice any- other people on the street. He was not 
drunk, was not loud nor boisteroua, and spoke to the police officers 
in a normal tone of voice. At the station he explained to the 
lieutenant that they had been out on a reconnaissance on their own 
initiative, and the lieutenant was about to let them go when the 
•two boys• came in, said they had found the •peep" and the liquor. 
11hereupon the lieutenant of military police took accused to his 
quarters (R•.35-43). 

The tes\imc:m.y of accused is corroborated by the testimony 

of' Private Floyd, except as to the number of drinks. He stated that 

accused had one drink before reaching Leominster, and two afterwards, 

but was aober {R. 27-.34). 


5. The first question to be determined is whether it has been 
established beyond a reasona.ble doubt that accused was drunk at the time 
and place in question. The e'rldenoe is undisputed that when accused and 
Floyd nnt out on Sunday afternoon tor the purpose they described 
Floyd had in hia possession a quart bottle filled, or nearly filled, 
with whiskey; that when the military police se&'l"Ohed the •peep•, while 
accused n.s at the polloe station, they- found the bottle and it was 
then one-half' or one-third full; that accused and his companion.had 
each taken several drinks from the bottle before and after reaching 
Leominster and approxiMtely an hour before coming to the attention of' 
the ailit&ey police • 

.lccused asserted that while he bad several drinks before dinner 
he was not drunk, and in this he is corroborated. by his companion, 
Priva~ noyd. However, there is no other corroborative testimony on the 
·part or disinterested witnesses, and fottr members or the military 
police teatif'ied that in their opin~on he was intoxicated. 
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The next question is, vras a,:cused' s conduct unbecoming an 
of'f'icer and a gentlenJ.an, in violation of the 95th Article of' War? . 
The evidence shows that no one was present to 'Witness the conduct of 
the accused other than his companion, the civilian police of'f'icer and 
the two privates of' the milltary police. 'l'here is no evidence that 
he was grossly drunk, or that he was boisterous or disorderly, or · 
that he was in any manner publicly of'f'ensive. The evidence tends to 
show that he was taken into custody by the milltary police, not on 
account of' any indication of' drunkermess, but rather on account of his 
reluctance to disclose his identity~ 

In CU 202290, Lgwry, 'lb.e Judge Advocate General quoted with 
approval and apparently adopted as the proper test the f'ollowing 
language of Major General George B. :McClellan (o.o. ill, Army of the 
Potomac, 1862): ·. 

"These words, (•conduct unbecomeing 1 , etc.)·· 
imply something more than indecorum, and military 
men do not consider the charge sustained unless 
the evidence shows the accused to be one with whom 
his brother o.f'ficers cannot associate "Iii.thout losa 
of self respect;• 

Applying the above test to the present case the Board o:r Re
view is of tl1e opinion that the record does not show accused to be 
one w1th whom his brother officers cannot associate w:I.thout loss of 
self respect, or.that his conduct was such as to bring dishonor and 
disrepute upon the pro.f'ession 'Which he represents; and there.fore is 
or the opinion that the record is legally su.f'fi.cient to support only 
so much of the findings of guilty of the Specification and the Charge 
as involves a finding of guilty of the Specification in violation of 
the 96th Article of War. · 

6. There was of:tered in evidence by the prosecution General 
Court-Martial Orders No. 186., Headquarters 45th Infantry Division, ., 
dated August 10, 1942, from vlhich it appears that accused was, on 
July 29, 1942, convicted by general court-martial for being drunk in 
a public place while in unif'rom and for drinking 'With and in the com
paey of enlisted men in violation of the 96th Ari;,icle or War. He was 
sentenced to a reprimand and forfeiture of $60 of his pay per month 
for a period of six months. The sentence was approved and duly executed. 

7. At the time of the trial accused was 31-S/12 years of age. 
War Department records show that he was appointed second lieutenant, 
Field Artillery, National Guard of the United ~tates, Jul;r 271 19.39; 
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accepted August 25, 1939; promoted to first lieutenant, Field 
Artillery, Army of the United States, March 20, 1941; accepted 
March 21, 1941. He was inducted into Federal service September 
16, 1940, pursuant to the order of the President dated August 
31, 1940. 

8. The court was legally constituted. No errors injuriously 
a!fecting the substantial rights of the accused were committed 
during the trial. In the opinion o:t the Board or Review the record 
of trial is not legally sufficient to support the findings or 
guilty of violation of' the 95th Article of War, but is lenJ.17 
suf'f'icient to sustain the findings of guilty of the Speoification 
and of a violation of the 96th Article of War, and the sentence, 
and to warrant coni'irmation of the sentence. A sentence of d1Slll1ssal 
is authorized upon conviction of a violation of' the 96th J.rtiole ot 
War. 

~~ Judge Advocate. 

4-Q'V)~ci.~ Judge Advocate. 

~ e~udge-te. 

··-s



(328) 


1st Ind. 

War Department, J.A.G.O., tFB 16 l~t) - To the Secretary of War. 

1. Herewith transmitted for the action of the ?resident are the 
record of trial and the opinion of the Board of Review in the case of 
First Lieutenant Dan L. Johnson, Jr. (0-383512), 645th Tank Destroyer 
Battalion. 

2. I concur in the op:i.m.on of the Board of Review that the record 
of trial is not legally sufficient to support the finding of guilty of 
a violation of Article of War 95, but is legally sufficient to support 
a finding of guilty of the Specification in violation of Article of Viar 
96, and legally sufficient to support the sentence, and to warrant con
firmation thereof. · 

Although the drunkenness of which the accused was found guilty 
was not a gross offense within ~tself, it was a repetition of a similar 
offense for which the accused had been convicted only four months p:i.·e
viously. Furthennore, only ten days prior to the present offense, a 
part of the forfeittU'e imposed by the previous sentence had been remitted. 
The failure of the accused to show.himself worthy of.the leniency re
cently extended to him, and his apparent lack of appreciation of his 
responsibilities as an officer, prove him to be unworthy of i'urther 
clemency. I recommend, therefore, that the sentence of dismissal be 
approved and carried into execution. 

3. Inclosed are a dra~ of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recommen
dation. 

,;~[~~11 
t'igadier General, U.S. Army, 

Acting The Judge Advocate General. 

3 Incls 
Incl l - hecord of trial 

Incl 2 - Draft of ltr for 


sig. Sec. of fiar 

Incl 3 - Fonn of Executive 


action 


(Only so much of findings of guilty of Charge II and its Specification 
approved as involves guilty of Specification in violation of Article 
of War 96. Sentence confirmed. G.C.M.O. 58, 26 Mar 1943) 
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SPJGK 
Cl11 228319 

f C 2 S 1342 

U rl I T E D S T A T i S 	 ) 38TH II:FANTRY DIVISIQ'; 
) 

v. 	 ) Trial by c. c. M., convened at 
) Camp Carrabelle, Florida, 

First Lieu.ternnt 1iIILIAl.i ) i.lJ"ovember 26, 1942. Dismissal. 
i,. COVEY (O-llGt,:)51), 163rd ) 
Field Artillery Br, ~,!U.ion. ) · 

OPINIOH of the BOARD OF REVIE°II 

HOOVER., COPP and Slu1GENT, Judge Advocates. 


1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion., to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifi 
cation: 

CHARGE: Violation of the 61st Article of 'iiar. 

Specification: In that First Lieutenant William 
n. Covey, 0-1166251, One-Sixty-Third Field Ar
tillery Battalion, did., without proper leave 
absent himself from his duty, at or near 
Zinunerman Caznp., Louisiana., from about October 
Sixth, Nineteen Hundred Forty-Two to about 
October Thirty-First, Nineteen Hundred Forty
Two. 

He pleaded guilty to and was found guilty of the Charge and Specif'f 
cation. No evidence of previous convictions was introduced. He ;vas 
sentenced to be dismissed the service. The reviewing authority ap
proved the sentence a~d forwarded the record for action under Article 
of War 48. 

3. L1ajor Doyle c. Slcelton, 163rd Field Artillery Battalion., 
testified that he was accused ts commanding oi'ficer between October 6 
and October 31., 1942, and that during this period accused was absent 
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without leave .from his battalion (R. 7). The prosecution introduced 
no other evidence. 

Accused elected to remain silent (R. 7). 

4. The pleas of guilty and the evidence fully support the find
ings of guilty. 

5. War Department records show that accused is 31 years of age. 
He was graduated .from high school and attended _an evening business 
school .for three years. He was inducted February 14., 1941., released 
.from active duty December 1., 1941., and recalled January 28., 1942. en 
July 7., 1942., upon completion of a course at the Field Artillery Of
ficers• Candidate School., Fort Sill, Oklahoma., he was appointed a 
second lieutenant, A:rm1' of the united States., and was promoted to 
first lieutenant September 23, 1942. When recommending accused .for 
appointment to the Officers' Candidate School., his battery commander 
stated that accused had demonstrated outstanding qualities of leader
ship and that his character was excellent. 

6. The court was legally constituted. Uo errors injuriously 
a!fecting the substantial rights of accused were committed during 
the trial. The Board of Review is of the opinion that the record of 
trial is legally sufficient to support the findings and sentence and 
to warrant cont'irmation thereof• Dismissal is authorized up0t1 con
viction of violation of Article of War 61. · 

Judge Advocate. 

' Judge Advocate • 

., Ju:ige Advocate. 
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1st Ind. 

War Department., J.A.G.O • ., 	 - To the Secretary of War. 

. 1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
First Lieutenant William VI. Covey (0-1166251), 163rd Field Artillery 
Battalion. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and sen
tence and to warrant confirmation thereof. Accused was absent l'lithout 
lea~e from about October 6, 1942, to about October 31, 1942. The 
record of trial is ·silent as to the circumstances of the absence but 
papers accompanying the record contain a statement by accused to the 
effect that he was originally drafted into the service, that he sub
sequently found ~self handicapper: by assignment to a National Guard 
organization and that he absented himself because of his dissatis
faction. He was sentenced to dismissal. I believe accused is cap
able of further valuable service and accordingly recommend that the 
sentence be confirmed but suspended d'.lring the pleasure of the Presi
dent. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of Ex
ecutive action designed to carry into effect the recommendation here
inabove made., should such action meet with approval. 

Q 

Lzyron C. Cramer., 
Major General, 

The Judge Advocate General. 

J 	Incls. 
Incl.1-Record of trial. 
Incl.2-Draft of let. for 

sig. Sec. of War. 

Incl.3-Form of action. 


(S~ntence confirmed but execution suspended. a.c.11.0. 25., 8 Mar 1943) 
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WAR DEFARfl:.IENT 

Services of Supply 


In the Office of The Judge Advocate General (3JJ) 
Washington, D. C. 

SPJGH fl~..,' ~~:J3 
CM 228831 

NEVi YORK-PHILADELPHIA. SECTOR 
UNITED STATES ) NORTH ATLAJ.'ITIC COASTAL FRONTIER 

) 
v. ) Trial by G.C.M., convened at 

) Fort Wadsworth, New York, 
Private JAMF.S WIGGINS ) November 21, 1942. Dishonor
(34044615), Company C, ) able discharge and confinement 
731st Military iolice ) for five (5) years. Disciplinary 
Battalion. ) Barracks. 

ROLDIUG BY THE BOARD OF REVIEW 

RIIL, LYON and SARGENT, Judge Advocates 


l. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Specifi 
cation, 

CHARGEa Violation of the 96th Article of War. 

Specifications In that Private James ~Ylggins, Co. "C", 
731st M.P. Dn., (ZI) did, at Fort Wadsworth, N.Y., 
on or about 12 October 1942, willfully main, himself 
in the right hand by shooting himself with an: 
Ithaca 12 gauge shot gun, Model 37,·Serial Number 
44339, thereby unfitting himself for the full per
forms.nee of Military Service. 

rhe accused pleaded not guilty to and was found guilty of the Charge 
and Specification. He was sentenced to dishonorable discharge, for
feiture of all pay and allowances due or to become due, and confinement 
at hard labor for ten years. The reviewing authority approved the 
sentence, reduced_the period of confinement to five years, designated 
the United States Disciplinary Barracks, Fort Leavenworth, Kansas, as 
the piaoe of confinement, and forwarded the record of trial for action 
under .Article of War 5~. 



{334) 


3. The evidence tor the prosecution shows that accused was 
posted as a guard at the motor pool, Fort Wadsworth, :New York, from 
midnight, October 11, to 2 a.m., October 12, 1942. About la30 a.m. 
Captain Lewis Cowan, .Medical Corps, 5th Coast Artillery, parked his 
car and walked toward his barracks, which was opposite the motor 
pool area. He passed the motor pool, did not see the motor pool 
guard, and was not challenged. Re entered his barracks end im
mediately began to undress. IJ.i two or three minutes he hoard someone 
calling several times, "Post, Postl Corporal ot the Qlardl" \'Vb.en the 
shouti:cg became clearer, Captain Cowan opened the door ot his room 
and saw accused in the hall~, holding his right arm with his left 
hand. .&ocuaed said, "I am shot". After Captain Cowan wrapped a 
towel around the hand ot acouaed, the of'f'ioer ot the day, First Lieu"'. 
tenant Vincent J. ~ch, Corps of' Engineers, appeared. Lieutenant; 
~oh, 'Who was quartered in the same building., had, at about 1130 
a.m., heard someone call, "Poat Post& 'Corporal of' the Guardl" llben 
he entered the hallway, he f'ound Captain Cowan administeri:cg.tirst 
aid to accused (R. 13, 14., 20-21, 29). 

Lieutenant Lynch testified that accused stated at the time 
thats 

•two men had attacked him while he was a sentry at 
the motor park. Re stated that atter the scuttle that 
one ot these men had grabbed the gun and he had attempted 
to get it back; that in attempting to get the gun back, 
the gun went ott and he shot his fingers. The aocuaed 
claimed that he ohalle:cged the stranger who approached 
on his post. He stated that the stranger asked the 
location ot the ammunition dump and Wiggins stated that 
he did not tell him. He then told how a aecond stranger 
whom he had not seen previously came upon him tram the 
rear and grabbed hold ot his gun. It was during this 
scuttle to retain possession ot the gun that it went 
ott and shot the acouaed in the hand severing the first 
two tingers"(Re 15-16). · 

Captain Cowan testified that accused saida 

"that two men had approached him and demanded to 
l::llow where the mnnumition dump was located. Be said 
that he would rather die than to disclose \'here it was. 
Be stated that one was tall, dress.ad in black and masked, 
but he did not see the other man to tell whether he was 
tall or short. He stated that when he refused to dis
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close where the ammunition dump was they- said that they 
would kill him and grabbed for his gun which he held and 
the gun went off. Re felt immediate pain in his hand. 
He let the gun go and immediately after that he came 
running over to the building" (R. 22). 

The clothing of accused was not disarranged or torn. nor did it bear 
any evidence that accused ha.d been in a. struggle. Accused was -Very 
excited", and "in a. cold sweat". Within a. few minutes of the occur
rence Lieutenant Lynch ordered the main and rear gates of the post 
closed. The guard on all posts was doubled and the area s.ea.rched. 
No strangers were found on the post. and it was reported to IJ.eutene.nt 
!Qnch that no one had passed through the gates. which were reopened 
between 3:30 and 3a45 a..m. The gun of accused was ,found in the middle 
of the motor pool area about 25 to 30 feet from the nearest bush. An 
empty shell was found in the gun, together with two other shells. The 
motor pool area. showed no signs that a struggle had occurred. The area 
was "very open"• "it-is a dirt road and there is grass there". One 
wi to.ass stated that in his opinion •1t is incapable of hidin& a man 
there" (R. 16-18. 22. 25• 28-30). 

Private First Class Edgar D~ Brawn. Company c. 73latMilitary 
Police Battalion. testified that on the evening in question·he was the 
guard at post number 4• which post was near the motor pool. At l a.m. 
he heard a shot, followed by "hollering". No one came alol\g the road 
by his post. Brown could not see the motor pool from his post because 
his view was blocked by a hill (R. 47.;.49 ). 

First IJ,eutenant Benedict x. Weinstein, Medical Corps, was 
summond to the barracks and found that the second and third fingers 
oft~ right hand of accused were partially amputated by the injury. 
There was ll'O evidenoe of powder burns. Accused was "rather pleasant" 
and sober. .The following morning. both fingers were amputated. Ac
cused was, as a result, completely disabled for full military duty. 
Although unfit for further field service, he was fit for limited 
military service of a noncombatant nature. The opinion of the wit
ness was that the shot could not have started from the palm of the 
hand, that it "came from the outside toward the inside", and that it 
went laterally through the fingers (R. 23-26, 53-54). 

It was further shown by the evidence that prior to October 
9, 1942, accused asked Private First Class Harrison R• Ross. 731st 
Military Police Batta.lion, if he would write for accused a letter to 
the oonnna.nding officer of the organization requesting a transfer to 
an organization "where he could do religious work". Ross went to the 
first sergeant, informed him of the request of accused, and asked for 
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the first name of accused. The serge~nt told Ross that accused would 
be •stickiDg his neck out", but furnished the first name of accused. 
Ross then typed the letter, g~ve it to a.ccused on October 10, and told 
him 11ha.t the sergeant had said. Accused replied that 11 he had an idea 
u to how he could get the transfer through" or "I have an idea how I · 
can get transferred", or some such remo.rk (R• 36-40 ). 

On October 11, accused was scheduled to perform guard duty 
but had previously been granted a pass. A Private Osborne, who was. 
scheduled to perform guard duty, asked if anyone wished to take his 
place. Accused volunteered. At about 11130• a.m., October 11, ac
cused volunteered t.o perform guard duty in place of a Private Wicks. 
The request wa.s granted. In posting the guard there. was no fixed 
policy as to assignments. .&Poused asked for the post at the motor 
pool, and the post was given to him on the basis of "First come. 
first served.". It was customary for the men in the compacy to . 
yolunteer for .. guard .duty as "Monday was usually the day they took a 
hike and so they preferrJd taking guard duty to going on a hike" 
(R. 42, 44, 45, 51)~ 

4. the question presented for consideration is whether the 
evidence subiµ. tted was competent to support the findings of guilty 
of the Charge and Specification thereunder. A ffJW days prior to the 
day on which the offense is alleged to have been committed. accused 
asked another soldier to prepare £or him a request for transfer to 
an organization where he would be afforded the opportunity to do 
religious work. Upon learning that his first sergeant stated that 
accused would be "sticking his neck out", accused remarked. in sub• 
stance, that he he.d an idea how he could obtain a transfer. ,lpcused 
twice volunteered to perform guard duty on the night in question and 
requested that he be assigned to the motor pool area. Accused claimed 
to have bem assaulted by two strangers who had suddenly appeared and 
demanded the location of the ammunition dump. ,&loused stated that he 
refused to give the directioDS, that a struggle . ensued, during the 
course of which the gun was discharged and he received the injury to 
his hand. The clothing of accused bore no signs of his having been 
involved in a struggle, nor did the area in which the struggle was 
supposed to have occurred. The gates to the post were closed tor 
about two hours, the area was searched, but no strangers were found. 

· The evidence, it believed by the court, was not of such a 
substantial nature as to support the finding that accused willfully 
maimed himself as alleged. The tact that accused desired to transfer 
to another branch of the service, and that he had an idea as to how 
he aould obtain it, is equally indicative 0£ e.n honest intent as it 
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:..;, of a guilty purpose. 1'he swne is true -;rith reference to the fact 
that he volunteBred for 6uard duty. The evidence shcms that it was a 
COLlllon practice in the company to reqc..e:;t 6uard d.uty. as the perform
e.ncl3 of such rluty relieved the soldier from goin6 on the w~ekly hike. 
The facts that the clothing of accused was not ciishevelad, that the 
motor pool area disclos:id no si €;ns of e. strug£;1e, and that no strangers 
were found on the post, although tending to establish that the story of 
accused was false, do not alone, or in conjunction with the other evi
dence, constitute proof that accused willfully maimed himself as alleged. 
F\1rthermore, the testimony of Lieutenant ~ch that the guards told him 
no one had passed throu~h the gates was grossly incompetent as hearsay 
and highly prejudicio.l (R. 18). 

In the case of CM 124906 (1919) (Dig. Ops. JAG, l912-l940, 
sec. 454 (82)), accused was charged with conunitting mayhem upon himself 
by blowing off his han:1 \'ii th a. grenade. The evidence for the prosecution 
wa:; that accused had been posteti in a front line trench not far from the 
enemy; that a rifle shot was heard. then the explosion of a hand grenade. 
A few :m0r,1ents later accused appeared with his left ha...'1.d blown off. Ex
amination of the scene of the acts diaclosed a small hole in the earth 
just above the place where accused had been sitting and that pieces of 
flesh w~re found just outside the parapet. One witness testified that 
accused was rit;ht-handed. The Judge ildvocate General held: 

"* * * This evidence is not sufficient to show that 

the act was vii llf'ul. The evidence is entirely consistent 

y;i th his having injured himself in repelling an enemy 

attack, real or fancied. It is hardly conceivable that a 

soldier wishing to disable himself for military service 

would resort to a wee.pon so destructive. Where circum

stantial evidence is relled cpon as proof of guilt, all 

circumstances u1ust be in0onsistent with any reasonable 

hypothesis of the defendant I s in..,ocence 11 

• 


See also CM 153330 (1922), and CM 169811 (1926),(Dig. Ops. 
JAG. rnl2-1940, sec. 395 (~)), holdin[; that: 

'~Nhere the only competent evidence is circumstantial, 
it must, in order to be sufficient to support conviction, 
be of such nature as to exclude every reasonable hypothesis 
except that of accused's guilt 11 

• 

To the same effect is C~ 195705 (1931), in whicli case The 
Judge Advocate General held: 
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"Where circunste.nces are relied on entirely to 

justify conviction, they must not only be consistent 

with guilt but inconsistent vdth innocence". 


AJJ was held in the case ot CM 212505, Tiptona 

8 The Board of Review, in scrutinizing proof and 
the bases ot inferences does not weigh evidence or 
usurp the functions of courts and. reviewing authorities 
in determining controvarted questions oz fact. In its 
capacity of an appellate body, it must, however, in 
every case determine whether there is evidence of 
record legally sufficient to support the findings of 
guilty (A..W. sol). If' any part or a finding of 
guilty rests on an inference of fact, it is the duty 
of the Board of Review to determi;oe whether +.here is 
in the evidence a reasonable basis for that inference 
(CM i50828.,_ Robles; CM 150100, Bruch; CM 150298, 
JohnsonJ CM 151502, Gage; CM 1527e7, .Y!.!.!!!,; CM . 
154854, Wilson; CM 156009, Green; CM 206522, Young; 
CM 20759_1, Nash, et al.)." . 

The following has been quoted with approval by the Board 
of Reviews 

"Vlhile we may be convinced. of the guilt of the 
defendant, we cannot act upon such conviction unless 
it is founded upon evidence which, under the rules of' 
law, is deemed sufficient to exclude every reasonable 
hypothesis except the om of defendant's guilt. We 
must look alone to the evidence as we find it in the 
record, and applying it to the measure of' the lavr, 
ascertain whether or not it fills the measure. It 
will not do to sustain convictions based upon suspi
ciollS • • *• It would be a dangerous precedent to do 
so, and muld render precarious the protection which 
the law seeks to throw around the lives and liberties 
of the citizens. Buntain v. State, 15 Tex• .App. 490." 
(CM 207591, Nash, ~·). 

5. CollSideration has been given to the request for clemency by 
the accused, dated December 26, 1942, addressed to the Connnamiing 
Gemral, Second Corps Area. 

6. For the reasons indicated, the Board of Review holds the 
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record of trial legally insufficient, to support the findings of guilty 
mid,the sentence. 

Judge Advoeate. 
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SPJGH 'i1:ac.,•cD
CM 228831 1st Ind. ..........~......
..... ...........
~ 

Mar. lJ, 1943War Department, J.A.G.O., - To the Commandi~·~·nir:i. 

Nevr York-Philadelphia Sector, north Atlantic Coastal Frontier, Fort 

Hamilton, Nevr York. 


.. 1. In the case of Private James Wiggins {3404.4615), Compa.x:iy C, 

731st Military Police Battalion, I concur in the holding of the Board 

of Review that the record of trial·.is legally insufficient to support 

the findings of.GUilty and the sentence. 


The evidence of guilt is very slight. Assumi~ without deciding 

that the record contains ~ome competent evidence from. which it might 

reasonably be inferred that aocused willfully maimed himself' as alleged, 

I am convinced th.at errors committed by the court in the admission of 

testimony injuriously affected the substantial rights of accu.sed and 

that the findings must fall on that account •. 


. I 
.As noted by the Board of Review the court erroneously received 

l1earsay ttistimony that following the injury no one passed through the 
post gates. This testimony had an important bearing upon the· truth of 
the declarations by accused that he had been assaulted by persons of 
unknown identity. The oourt, moreover, of its ovin initiative ex811'1ined 
a medice.J. witness concerning the absence of powder burns on th~ injured 
hand of accused and thereupon elicited op~nion testimony by this witness 
as to the position possibly assumed and the m~ans possibly employed by 
accused whereby he could intentionally have inflicted the injury without 
causing powder burns. The witness was not, in so far as appears, quali 
fied as an expert in the premises. The admission of the expressions of 
opinion was erroneous. Absence.of powder burns was a circumstance strongly 

·supporting the denial by accused of self-injury and I have no doubt that 
the reception of the incompetent opinion testimony substantially influenced 
the findings of i;uiltf• 

I recommende4 that the findings of guilty and the sentence be 

disapproved. 


2. When copies of the published order in this case are forwarded 

to this office they should 'b_e accompanied by the foregoing holding and 

this indorsement. For convenience of reference and to facilita.ta at 

taching copies of the published order to the record in this case, please 

place the file number of the record in brackets at the end of the 

publi·shed order, as follows , 

(CM 228831). 

/E. C • ..t:t!f::~-j
tadi.er General, u. s. Army, 

1 Incl. Acting The Judge Advocate General. 
R~cord of trial. 

,, 
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In the Office of 'I'he Judge Advocate General . 

nashini::ton, D. C. 


SPJGH 
CM 228366 FEB 2 3 1943 

y SOUTHEPJJ LAND FRONTIER SECTOR · 
UitI1'ED STATES ) WESTERN DEFENSE COM'WJD · 

) 
v. ) '£rial by G.C.M., convE¥_1ed at 

. . 
Private RICHAP.D R. BURT 

) 
) 

Camp Lockett, Califorqia, Nov
ember 25, 1942. Dishonorable. 

(36167034) Company E, ) discharge and confinement for 
364 th Infantry. ) thirty (30) years. No plaee of 

) confinement designated 

H.:VU."'\'i by the BOARD OF P.EVIEW 
CF:ESSOJ~, LIPSCOMB and COWLES, Judge Advocates. 

1. The record of trial in the case of the soldier riamed abo~e has 
been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Specifi- · 
cation: 

CHARGE: Violation of the 66th Article of Vfar. 

Specification: In that Private Richard R. Burt, Company "E•, 
J64th Infantry, did at Papago Park, Phoenix, Arizona, 
on or about November 13, 1942, cause a mutiny in the 
364th Infantry, Regi~ent by causing a group of·rnembcrs 
of said 364th Infantry, Regiment concertedly to disre
gard and defy the lawful 0rders of "Colonel Fred O. 
':iickham, their Commanc;J.ing Offir.er, to disperse and go 
to•their respective ·companJ areas. 

He pleaded not guilty to and was found guilty of the Charge and Specifi 
cation. He was sentenced to be dishonorably discharged the service, to for
feit all pay and allC1Kances due or to become due, and to be confined at 
hard labor for a period of thirty years. The reviewing authority ap
proved the sentence and forwarded the record of trial for action under 
Article o.f War 5~. 
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J. The evidence for~the prosecution shows that on November 13, 
1942, the accused, a member of Canpany E, 364th Infantry Regiment, was 
'a prisoner in the regimental stockade of that organization at Phoenix, 
Arizona. A.t about 8:30 p.m. on that date, a crowd of 200 to 300 
soldiers of the 364th Infantry Regiment gathered before the stockade 
and, for some reason which is. not i!.isclosed in the record, began 
shouting and maldng noises, while at the same time a number of prison
ers in the stockade lined against the stockade fence and shouted and 
yelled to the .soldiers on ti1e outside~ The stockade was inclosed by 
two fences with a ten-foot rwnray between the outer and the inner fence. 
During this disturbance Colonel Fred o. Wickham, the Commanding Officer, 
364th Infantry Regiment, accompanied by his regimental adjuta.'1t ca.me 
to the scene of the disturbance. Colonel Wickham ma.de his way through 

·the 	crowd of soldiers on the outside of the stockade to a position near 
the outer fence and commanded the prisoners, who were st~ding by the 
inner fence, to leave the fence and go to their beds. As Colonel Wickham 
gave this command he directed a flashlight along the line of prisoners 
and all the prisoners except the accused turned their backs to the fence. 
The accusedj"however, who was facing the.fence with his hands upon it 
only turned his head aside so as to keep the glare of the flashlight 
out o:f his eyes. Colonel Wickham held the light on him long enough to 
assure himself that he could identify the accused in the future. Colonel 
Wickham then turned to the crowd of soldiers bn the outside of the stock
ade and ordered them to disperse and go,._their company areao and to bed. 
Cblonel lfic!r..ham repeated this order each time there was a lull in the 
noise until he had given the order three times. A few men in his im
rr.ediate vicinity turned and started to walk away. After they had taken 
several steps.the clamor inside the stockade increased, and the voice 
of the accused was heard above the voices of the other prisoners. 
Colonel Wickham testified that he saw that his orders were not being 
obeyed and were not go~ to be obeyed, so he said to the soldiers on 
the outsider "Let's go a.cross the street and I will get to the bottom 
of this thing and see what it is all about• (R. 10). Three or four 
men said, •Let 1s follow the Colonel and see what he has got to say." 
(R. 11). As the colonel started across the street the accused said 

"You men on the outside should do something about this" (R. 20). The 

noise both inside and outside the stockade continued, Ynien Colonel 

Wickham had crossed the street he tried to talk to the men gathered 

about him. He testified, as followss 


"* * * Each time tnat t:-iore would be a lull, I would 

hear Burt•s voice from the stockade yelling and shouting 
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' and then the noise would start again. I saw that it 

was not going to do any good so - and that the men 

were not going to listen to me - so I told them, the 

men ir.unediateiy around me, that I was going back to 

my tent and go to bed and I wanted them to keep quiet. 

'!'hey opened up a path for me and I walked out and as 

I started out, I heard one man on the outskirts of the 

crowd start to boo and as he did so, it was evident that 

son:eone grabbed him quickly and stopped him and I went 

on to my tent.• (R. 11)


· •* * * There was no disrespect.,shown me in my vicinity 

other than just crowding and all talking at once.•*** 

(r.. 16) 


Colonel Wickham described the crowd. as being angry and disobedient and 

he testified that at the +.,ime he left he "considered it·was dangercus0 • 


Colonel "iiickham added, however, that the disturbance had not •reached 

the size or pqint of a riot". (R. 11, S-16) 


In the meantime as Colonel Ylickham was talking with the crowd 
of soldiers across the street, Captain Edward B. Peabody had taken a 
position near the southwest corner of the stockade•.Upon Captain Peabody's 
arrival before the stockade his attention was attracted to the yelling 
between the prisc,ners and the men on the outside, and in particular his 
attention was attracted. by the louc;i yelling of the acqused. Captain 
·Peabody oescribed the accused as the apparent leader of the disturbance. 
1Iithin a short t:L'lle after Colonel 1iickha.m had talked to the· crowd across 
the street from the stockade; the crowd moved slowly back toward the 
stockade fence. As the crowd approached'him, Captain Peabody stepped 
out- in front of it and shouted uhaltn three or four ti1TJ.es in a loud 
voice. The crowd, however, continued toward him untn five or six 
soldiers had placed their hands upon him. Some of the men in t.11e crowd 
called out to him with the challenge 9Y;/hy ~on't you shoot•. ~"Jly don't 
you use your gun", and others· said •tear that down11 • The latter remark · 

·	was interpreted by Captain Peabody as referring to the stockade fence. 
Captain Peabody did not, however, drav, his gun. He described the crowd 
as a dangerous mob. 'lh0 accused., he described as being a leader and as 
being very ~gry and profane. In his shouting to the crowd on the out
side., the accused went up and P.Ollll the inner stockade fence, shouting 
to on~group of.soldiers after another. (R. 41-50) 

. At, or near the same time Colonel Wickha'!l was with the_ crowd 

before the stockade, the officer of the d~· entered the stockade and 

made what he.described as •a desperate effort to quiet them [\ha 
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prisoneri7,11 but the more that he talked, 11 the more they talked". The 
officer of the day then had the accused, whom he considered to be talking 
the loudest, brought to him and made the ..statement to him. that "If you 
will get quiet and get these other prisoners quiet, ~~H:-·the crowd on 
the outside will leave". The accused then stepped back a pace or two 
and said in an ordinary tone of voice 11You all go on off". His voice 
carried only a short distance (R. 28). Within a short time, the accused 
was again hollering and talking loud (R. 25-37). 

Sometime thereafter someone threw a tear gas bomb into the 
crowd and the crowd temporarily dispersed (R. 57, 60). 

4. The accused elected to remain silent, and the court ruled that 
the only evidence presented by the defense was "immaterial to the issue" 
of the case. 

5. The Specification alleges that the 0 accused, "***did*** cause 
a mutiny in the 364th Infantry Regiment by causing a group of members of 
said 364th Infantry, Regiment concertedly to disregard and defy the law
ful orders of Colonel Fredo. Wickham, their commanding officer, to dis
perse and go to their respective company areas". Mutiny has been 
authoritatively defined as follows: "Mutiny imports collective insub
ordination and necessarily includes some combination of two or more per
sons in resisting lawful military authority *1:-ll- 11 (par. 136, MCM, 1928). 
Mutiny has also been defined as, "concerted insubordination, or concerted 
opposition or resistance to, or defiance of, lawful military authority 
by two or more persons subject to such authority with the intent to usurp, 
subvert or override such authority or to neutralize it for the time being" 
(sec. 424, Dig. Op. JAG, 1912-40). 

In order, therefore, to sustain the findings of guilty under 
the above Specification the proof must establish the following facts: 

(l) 	 That the accused heard and understood the order given 
by Colonel fred O. Wickham to the group of soldiers 
before the stockade "to disperse and go to their 
respective company areas", 

(2) 	 That the accused did certain acts or· engaged in cer

tain conduct with the specific purpose of causing 

collective disobedience of the command to disperse, 


(3) 	 That the .acts or conduct of the accused were a direct 
contributing cause to the collective disobedience 
alleged, and 
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(4) 	 That the concerted disobedience to the orders of 
Colonel l.'"ickham by the crowd of soldiers bei'ore the 
stockade constituted muti~-. 

. Concerning the first requirement of proof, the evidence shows 
that Colonel Wickham gave the ordar alleeed in the Specification to the 
group of soldiers assembled before the 3tockade. The facts show also 
that this order was given when Colonel' Wick...'1.um ~..::.s standing only a few 

.. feet from the outer fence of the stockade and when the ac~used was 
standing facing the inner fence of the stockaae which w~s only ten feet 
from the outer fence. Although there is no direct proof that the accused 
heard and understo~ ~the command given by Colonel :nckham, the evidence 
that Colonel Wickham was· only. a short distance from him when the .connna.nd 
was giv~n., that Colonel Wickham had a flash light in his hand,.that he 
had ja.~t ;;iven a cara.r;J.and to the prisoners· vdt.11.in the stccko.ce, that the 
conunand was followed by a lull in the sho;...ting; and that following the 
co:m::and at least apart of the crowd followo::d. Colonel Wickham across the 
street from the stockace afforded the court a trustworthy basis for the 
inference that the accused recogiized Colonel Wickham as an officer and 
understood the purpose and nature o! his command. · 

Concerning the second requirement of proof., the evidence shows 
that·following Colonel Wickham's order to the crowd there was a lull in 
the shouting which ;ras irmnediately followed by the loud yelling and 
shouting of the accused to the soldiers on .the outside of the stockade. 
Also the evidence shows that the accused moved up and down the inner fence 
of the stockade yelling to groups of the milling crowd on the outside. 
These facts show that although the ultimate motive of the accused may have 
been to excite the crov,d to Soille particular act other than disobedience 
of Colonel 7fickham, his ix:nnediate purpo::ie was to promote o.nd encourage 

··- disobedience and defiance to military a-u.thority which necessarily included 
the specific purpose of causing in some materict.1 degree the disobedience 
to the command of Colonel Wickham. 

Concerning the third_ requirement of p1·ou.f., the evidence shows 
that each _time there was a lull in the noise from the crowd, the accused 
yelled and shouted to them and that the crowd in turn res,onded by re
newed yelling and disorder~ The evidence also show·;:; that ··the :,ccused 
moved along. the fence of the stockade excitine and encouraging the c1·owd 
on the- outside by his yelling and conduct to responsive yellinc; and dis
obedience. Each of the witne~ses for the prosecution vmo observed the 
conduct of the accused, described_hira as t..11.s leader in the disturbance. 
Although_this evidence does not show that the accused alone caused the 

3 "I 

- 5 

http:stccko.ce
http:vdt.11.in


(346) 

original disorderly assembly, it does show very clearly that the act 
of the accused was a direct contributing cause to its continuation and 
to the collective insubordination which nullified, for the time being, 
the order of Colonel Wickham. It follows, therefore, that the allega
tion that the accused "caused a mutiny" is sustained by the proof. 

Finally, we must conclude that the concerted disobedience of the 
crowd to the orders of Colonel Wickha.'11 constituted mutiny. The extent 
of the~concerted disobedience of the crowd and the nature of its de
fiance to military authority and to the order of Colonel Wickham, is 
shown not only in its disobedience of _Colonel Wickham's positive order, 
but also in its defiant and challenging attitude toward Captain Peabody, 
by its challenge to Captain Peabody to use his gun, and by its threat 
t~ tear down the stockade. These facts show a collective disobedience 
of such magnitud~ as to cons~itute mutiny, and, together with the other 
facts in evidence, justify the findings of guilty. 

6. Two evidentiary rulings of the court deserve consideration. 

· Private Frederick Kelly, a witness for the defense, testified 
that he was a prisoner in the 364th Infantry Regiment stockade on the 
evening of November 13, 1942. Witness Kelly testified further that at 
approximately 9 o'clock while writing a letter, he heard three shots 
fired, that he ran out to see what the excitement was about, and that 
he saw the prisoners of the stockade running toward the stockade fence. 
"Someone said that the Major shot - 11 (R. 54). 

The prosecution objected to the introduction of the above 
testimony on the ground that it was not related to the accused. The 
law member ruled, however., that the defendant might proceed with his 
line of questioning upon the assurance that he would develop the 
relevancy of the witness• testimony. The witness then continued his 
testimony by saying thJ'ee shots were fired and that a crowd of soldiers 
came over to the stockade from the theater. Concerning the conduct and 
activities of the crowd of soldiers coming from the theater, the wit
ness testified as follows: 

"*** They all seemed confused and wanted to know who 
fired the shot and did anyone get shot. At the time 
tha~ the O!i'icer of the Day, Captain Somerville, 
came up to the fence and told the boys would they 
leave the fence because it was out of his control 
and he had nothing to do with it. I was standing 
along the !ence·at the time. He asked me., he said 
to me, 'You are a pretty good boy. 1'fill you see 
if you can get the boys away from the fence and 
quiet them dovm? 1 , so I did so. Then, later, he 
came to shake my hand and. say that I was all right. 
Later bn Colonel Wickham came down and told the 
boys to get away from the fence and go in the tents 
and get some rest bece.use he can not sleep. · At 
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that ti.'ne the croy,d which was arotmd the stockade 
formed around Colonel '.'iickham and no one responded. 
Then later Colonel Wickham left and an officer on 
the outside of the stockade tried to remove the 
crowd from arotmd the stockade and then they didn't 
respond so later some tear gas was thrown.. They 
removed temporarily and then·returned back and 
swanned arotmd the stockade. Later., I went in my 
tent and went to bed" (R. 56-57). 

The witness also testified that in all the disturbance he 
could not distinguish a.rry statement or a.rry individual remark (R. 58). 
The witness testiil.ed further that a~er he had asked the prisoners to 
vdthdraw from the fence., and to keep quiet., 

n~-:H, the majority of them did., and Colonel Wickham 
came up and everyone went to the fence to see what 
he had to say and he told them to go to their tents 
and to sleep because he could not get any rest and 
they all just stood there and the Captain on the. 
outside told them to go away" 1 (R. 54-62). 

At the completion of this testimony the prosecution requested 
that it be stricken from the record because it was not related to the 
accused., and not relevant to the issues of the case. The court., after 
considerine the request of the prosecution., did not order the evidenc~ 
stricken from the record, but stated through its president that the 
court was of the opinion that the testimony given by the witness was 
"immaterial to the issue" (R. 62). 

Although this evidence did not mention the.accused., -it did tend 
to show some of the circumstances and confusion which existed both within 
and without the stockade., and had., therefore., a logical relation to the 
fact leading up to the alleged mutiny. The court., therefore., might well 
have considered the testimony of Frivate Kelly for what it may have been 
worth in mitieation of the offenses charged. On the other hand., the 
creditability of the witness, and the weight and value of his testimony 
r.ere matters exclusively within the provisions of the court. The tmusual 
and premature action 'Of the court in ruling that the testimony was "im
material" cannot be regarded as a violation of the fundamental rights 
of the accused~ 

During the cross examination of Captain Charles B. Barnwell., 
a witness for the prosecution., the prosecution objected to a question 
seeking to develop the cause of the assembly of the crowd before the 
stockade on the ground that the cause or reason for the assembly was 
not re~ated to the accused (R. 32). The objection was sustained. The 
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court's action in this respect canno~ be regarded as legally objection
able. First, it should be observed tha·i; the accused was not being 
tried for arr:, act relating to the original gathering of' the excited 
c:rowd before the stockade. The accused was tried rather for his conduct 
in causing the crowd to disobey the order of' Colonel Wickham to disperse 
and return to their company areas. Regardless, therefore, or the real 
or imaginary grievance which may have brought the crowd together, both 
the accused and the crowd were under a military duty to respond promptly 
to the order of' Colonel Wickham to disperse. Necessarily, th~rei'ore, 
the, reason for the original assembly of' the crowd before the stockade 
could have no logical relevancy to the issue of' the guilt or innocence 
of the accused~ Secondly, the question by the defense counsel as to 
the cause or the assembly was legally improper for the reason that it 
exceeded the scope 'O! the direct examination. Although the defense 

.should have been allowed to introduce as a part of its own case any 
evidence of mitigating circumstances or or arr:, facts which might have 
a logical bearing on the ultimate question of clemency, it should not 
have attempted to develop such matters on cross examination when such· 
matters had n-ot been inquired into during the direct examination. 
Furthermore, at the close of the case, and unrestricted by the rules or 
evidence, the defense had the right to have submitted any matters as to 
clemeneywhich it desired to be considered by the court or the reviewing 
authority (par. 811 MCM, 1928). · 

7. The court ~as legally constituted. No errors injuriously 
af'fect.ing the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of' trial 
is legally ·suf'ficient to support the findings of' guilty and the sentence. 

, Judge Advocate. 
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In the Office of The Judge .Advocate General (349) 
Washington, D. c. 
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1/l:"..>)
UNITED STATES FO-JRTH SERVICE COMMAND 

) 
v. ) Trial by G.C.M., convened at 

) Fort Benning, Georgia, Nove!Jl
Second Lieutenant UJTEER M. ) ber 20, 1942. Dismissal, 
SllEPHERD, Jr. (0-1633541), ) total forfeitures, and con
161st Signal Photographio ) finement for eighteen (18) 
Company. ) months. Disciplinary 

) Barracks • 

., 

OPINION of the BOA.RD OF REVIEW 

HILL, LYON and SARGENT, Judge Advocates 


1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion,to The 
Judge .Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I1 Violation of the 63rd Article of War; 

Specifications In that Second Lieutenant Luthe'r M. 
Shepherd, Jr., 161st Signal Photographic Company, 
did, at Fort Benning, Georgia, on or about October 
5, 1942, behave himself with disrespect toward 
Major John A• Supensky, Quartermaster Corps, his 
superior officer, by saying to him, "go ahead and 
sign it you son-of-a-bitch", or words to that 
effect, 

CliA.RGE II1 Violation of the 64th Article of War. 
J 

Specification: In that Second Lieutenant Luther M. 
Shepherd, Jr., 161st Signal Photographic Company, 
did, at Fort Benning, Georgia, on or about October 
5, 1942, strike Captain Neil R. Ua.xey, Quarter
master Corps, his superior officer, who was then 
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in the execution of his office, in the face with 
his fist. 

CHARGE III, Violation of the 95th .Article of War.· 

Specification: In that Second Lieutenant :Wther Y. 

Shepherd, Jr •• 161st Signal Photo Company was, at 

Fort Benning, Georgia, on or about August 30. 

1942, drunk and disorderly in quarters and station. 


He pleaded not guilty to and ws.s found guilty of all Charges and Speci
fications. He was sentenced to be diBlllissed the service. to forfeit all 
pay end allowances due or to become due, and to be confined at ha.rd 
labor for eighteen months. The reviewing authority approved only so much 
of the findings of guilty of the.Specification of Charge III and of Charge 
III as involve findings of guilty of the lesser included offense of being 
drunk in quarters and station at the time and place alleged. in violation 
of Article of war 96, approved the.sentence. designated the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of confine
ment, and forwarded the record of trial for action under Article of War 
48. 

3. The evidence for the prosecution ,vith respect to the Specifica
tion, Charge I, and the Specification, Charge II, shows that about 5 p.m., 
at the time and place alleged, accused entered the office of Captain Neil 
R. Maxey, Quartermaster Corps, Headquarters, 4th Detachment, Special 
Troops, Second Anrry, who was adjutant of that organization, "pitched his 
cap" on Captain J;:axey's desk, and said that he. wished to see Colonel 
Sharpless. The captain told accused that as it was obvious that he had 
been drinking. he was in no condition to see the colonel. Ai:,cused con
tinued to request permission to see Colonel Sharpless, stating that 
although he •had been drinking, he could see the colonel vn. thout the 
latter lmONing tha.t he had been drinking. Finally. Captain :Maxey en
tared Colonel Sharpless' office, found he was not there, and informed 
accused that be should return the following morning. Accused became 
irked aDd was loud and boisterous, causing "quite a bit of disturbance 
in the office", which was noticed by the enlisted men present. Accused 
demanded that he be granted leave, and was told by Captain Maxey th.at 
Captain Maxey had no authority to grant such a. request. Accused then 
asked to be allowed to _resign from the Army. Captain Maxey replied 
that it was necessary that resignations be in writing. 'When accused 
insisted that he be allowed to resign, the captain ordered him to go to 
his quarters and remain there until he was no longer under the influence 
of alcohol. ,Accused refused, Captain Maxey then told accused that he 
would give him 15 minutes to comply with the order. Accused told the 
captain that he •could not order him around and tell him.what to do• 
(R. 6-8, 11, 13,.15-16). 
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Accused then asked for permission to be seated, which request 
was granted. The accused continued to talk loudly and called Captain 
Maxey a son of a bitch. He asked Captain Maxey if he was from Kentucky, 
a fact which accused already knew. When Captain Maxey stated that he 
was from Kentucky, accused said that he was not fit to be a Kentuckian 

.rurl stated, "I would like to have.your life, you no-good son of a bitch". 
Major John A. Supensky, Infantry, 4th Detachment, Special Troops, Second 
A:rm.y, then entered and was told by Captain :ruuey that the captain was 
forced to place accused under arrest. When Captain Maxey reached for 
the telephone directory to call the provost marshal, accused, who was 
standing behind him to the left, struck him and made his nose and mouth 
bleed. "It was .a pretty good blow, and I reeled from it". First Lieu
tenant Alvin E. Raettig, 183rd Ordnance Company, seized accused behind 
the a.ms and •pinned hil!l". Accused stated to Lieutenant Raettig that 
he could turn him loose, that accused was "all right now". Upon being 
released, accused, with his left foot, kicked at Captain Maxey, who r.as 
then seated, but because of the pl:!,in v:hich he was then undergoing, , 
Captain Maxey did not know whether the blow landed. Lieutenant Raettig 
again seized accused and held him against the wall. Accused then 
ordered soma enlisted men to "come here". Lieutenant Raettig motioned 
them to remain where they were. Accused said, "I'm an officer. Come 
here". The men did not move. Major Supensky told accused to be quiet, 
that he was undor arrest, and ordered an enlisted man to call the 
prison officer. Captain :Maxey ordered another to type out a request 
to placo accused in arrest ln the post stockade. Accused stated "I want 
to get out of this goddamned Army". As Major Supensky was signing the 
confinement order, accused said 11Major, do you know you are violating 
the articles of war by signing that? Major, you know that, don't you?" 

. lihen li:ajor Supensky did not reply, accused said "Well, sign it, you so:Q. 
· of a bitch•. The military police then entered and removed accu~eti from 
the premises. A.s he left, accused asked, 11Do you hate me, major?" 
Major Supensky replied in the negative. Technician Fourth Grade Robert 
R. Forsyth, Headquarters, 4th Detachment, Special Troops, Second .Army, 

took shorthand notes from the time Captain Maxey was first cursed by 

accused. Forsyth testified as to the contents of the notes which were 

introduced in evidence (R. 8-9, 11-14, 16•19; Ex. I). 


The evidence further shows that accused was drunk, that his 

breath·smelled of alcohol, and his face was flushed. He had a llwild 

look in his eyes" and his clothes "looked like he had been wallowing 

around some place ~d sleeping iri them" (R. 9•12, 14•15, 17, 19-21).· 


With reference to Charge III and Specification thereunder, 
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the evidence for the prosecution shows that Major Supensk:y, at the re
quest of his commanding officer, investigated certain incidents concern
ing accused. Accused told Major Supensk:y th.at, at about 5 p.m., August 
30, 1942, he was tired, and drank five or six bottles of beer ·very 
rapidly. He then had two drinks of liquor, went to qolumbus, Georgia, 
and shortly therea.!'ter returned to l<"'ort Benning. He was hot, "and the 
alcohol had taken effect" (R. 21). 

Private Harold Williams, Company C, Service Battalion, lst 
Student Training Regiment, was, on August 30, 1942, · a sentinel on duty 
at Fort Benning, Georgia.. Accused asked Willie.ms ii' he was a guard at 
that post and upon being told that he was , said to Williama, "Follow 
me". While he was following accused, Williams stated that he :was not 
allowed to leave his post. ,Accused came ·to a building, looked in the 
front door, hesitated, and told Williams to enter by the side door, 
saying that he would meet him in the buildin/f• liillia.ms obeyed and 
met accused outside a door marked "Shepherd• • .A.Pcused opened the door 
and said "Look over there in the corner". iil.lliam.s turned his flash
light and noticed "bed clothes and a little table". Accused closed 
the door and said -Undress". Vlillie.ms replied that he did net know 
what to do, whereupon accused said "Do as you are told". Accused again 
ordered him to undress and to do as he was told. W1lliams then said 
"I don't know what you mean", put his stick in his left hand and left, 
m.lliams testified that the facial expressions of accused appeared 
nonna.l "until we got to the room. He looked so i:iuQh like the CD that 
I didn't think anything was. wrong vii th him. The only time I had a 
chance to look at his face was in the room" (R, 23-24). 

Private Edmund L. Lake, Company B, Service Dattalion, lat 
Student Xrainin~ Regiment, ISSC, testified that on August 30, 1942 1 

he was talking with another soldier in front of the barraok11o Ac
cused asked them ii' they were on guard. Lake replied th.at neither he 
or the other soldier was on guard. Accused walked away, returned,. and 
said that one oi' the soldiers was to follow him, Lake followed accused 
across the road, They entered a room in a ba.r~aok for officers, accused 
turned on the light, closed the door, and ordered Lake to take off his 
clothes. Lake said he would not obey.that order, and upon again being 
told tq take off .his clothes, said that he could not do so, Accused 
t1sk~d ~f he wanted to go to the guardhouse. Lake replied tha:t 9it it; 
was fQr dispbeying an order like that, I'd have to go"! J.ccused then 
told Lake to· leave, and Lake complied with his request. Accuseq was 
intoxicated and "wq.J.ked like it". Ills breath smelled of whiskey· (R.
?~-?e). 

4, for the defense, accused testified that he drank frequently 
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and "consider~bly", and that he had no control over the amounts con
sUined. "I connnenoe to drink and keep on.until I pass out or until 
I run out of liquor or someone prevents me from dri.a!dng s:n.y further". 
"I lose all account of what's going on. I frequently wind up in en

. tirely different places from where I start drinking. I don't know how 
I get there" (R. 27, 28, 30). _ . 

.A.t 10:30 a.m. on the day on ~~ich he was alleged to have 

·struck Captain Maxey (October 5, 1942), accused purchased a quart of 

whiskey. He drank "on through noon and until some time during the 

af'ternoon". He "took a large drink after lunch, e.nd severc.l more 

after that". The next thing he recalled was waking up in the post 

stockade. He did not recall striking Captain Maxey or being in 

Captain Ma:x:ey's office. Neither did he remember saying that he 

wished "to get out of the godda.mned Army", or saying anything to 

Major Supensk:y. "He 11 just drew a blank:11 • :ae admitted knowing that 

Captain Maxey was .Adjutant of the 4th Detachment Headquarters, and 

that he was from the home state of accused, Kentucky. He had, on 

occasion, vorked with Captain Maxey (R. 28, 30, 31). 


With reference to Charge III and Specification thereunder, 
accused stated that he did not see Willia.ms or Jones on Octob~r 5th, 
and stated that he had never seen them until he was confronted by them 
at a subsequent investigation. ,A.ccused testified further that on 
J)lgust-30, 1942, he entered a hospital for observation because of his 
drinking. He was there two weeks and was interviewed six times by' 
Major Tureen, acting chief of the psychopathic ward (R. 29-32). 

Captain .Anthony Ho Gallis, Uedical Corps, testified that he 
was registrar of the Station Hospital at Fort Benning and in charge 
of all hospital charts an:l clinical records. He identified a "progress 
record" of accuse.d while at the station Hospital, dated September 11, 
1942, .and identified a signature thereon as that of Major Louis L. 
Tureen, then head of neuropsychiatry at the hospital. The progress 
report was rewritten from an old chart which was drafted when the 
original chart was loat. The report was introduced in evidence over 
the objection of the pros~cution. It is stated in pertinent pa.rt that: 

"Patient has the personality of an alcoholic. He is ob
served early in his career of alcoholism. • * • His con
flicts are deep seated & require adequate & intensive 
stµdf and psychotherapy. Alcoholism is a symptom of his 
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psychoneurosis. I would make a diagnosis of psychoneu- ·. 
rosis - type unclassified (compulsive?) with chronic · 
alcoholism. He ie not psychotic, responsible £or his 
acts, but he·should be-considered for reclassification 
rather than £or punishment-~ (R. 32-34; Bx. A). 

Second Lieutenant John E. ·aims, AQademic Regiment, Infantry School 
Service Command, testified that he had known accused £or about six weeks 

· ~d had observed him drinking frequently.. On SUnday (October 4, 1942), 
accused entered the room ot Lieutenant Sims, •all shalcy" e.ud said he 
must have san..ething to drink. Accused saw a bottle of sun tan lotion, 
said "Ahl" and picked it up. Lieutenant Sims said "That's no good", . 
and accused put the bottle down. He then took a bottle 0£ Aqua-Velva 
from a trunk, and in.ipite of the remonstrances of IJ.eutenant Sims, 
"gulped it down". The next morning accused asked the witness to •stake" 
him to some liquor. The following morning at ·4 a.m., accused rapped 
loudly an the door and opened it. Lieutenant Sims said •1 don•t have 
anything, and don't wake me at this time of morning". AQcused was in 
a disheveled state, his hair wa.s over his eyes, ·and. "was about the same 
way he was the previous time he came in". AQcused excused himseli' and · 
departed (R. 34-36). 

\ 

5. It.is clearly established by the evidence that accused, at 
the time and place alleged, addressed to Major Supensky, his superior 
officer, the ~~rds alleged in the Specification, Ch,µ-ge I• It was 
further convincingly shownthat at the time and place alleged, accused 
struck his superior officer,, Captain Maxey, in the £ace with his £1st 
(Spec., Charge II). Accused contended that he was so drunk that he 
did not recall the incident. His testimony in this regard was selt 
19erving. In addition, it cannot be doubted that he reco&n1zed Captain 
Maxey and knew that he was his superior officer. He had previously. 
worked with the captain,· and testified· that he had previously knom 
him to. be the adjutant of the organization and tram. the same state as 
the accused. 'When in the office, he emphasized the tact that Captain 
Maxey was •not fit to be a Kentuckian". Accused twice addressed Major 
Supensky by his co~ect rank, and knew that that of'ticer was 'signing 
an order tor his confill8Dlent when he addressed the disrespectful -le.u
guage alleged. He had the presence of mind to know that various en
listed men were present and to insist on their obedience. of his order 1 ,. 

to "come here". The contention ot accused that he "drew a. blank• and· 
did not recall the incident, is unworthy of belief. 

ii'hen accused struck Captain Maxey, the latter had just in- · 
.formed Major Supenslcy that he would have to place accused in arrest. 
and was abo~t to call the provost marshal. Accused wa.s drunk, had been 
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cursing his superior officer, and had refused to obey Captain 1Iaxey's 
order to return to his quarters. 

"• * • It may be taken in general that striking or 
using violence a.Ga.inst any superior officer by a person 
subject to military lro-r, over whom it is at the time the 
duty of' that superior officer to ms.intain discipline, 
would be striking or using violence against him in the 
execution of his office" (par. 134!, M.C.M., 1928, p. 148). 

As it was then clearly the duty of' Captain Maxey to maintain 
discipline over accused because of' his previous behavior, the captain 
was in the execution of' his office as alleged v.rhen struck by accused, 
at a time when he was about to have accused placed in arrest. 

It was also clearly established by the evidence that accused 
was, at the time and place alleged, drunk while in quarters and station 
(Spec., Charge III). Olring the course of an investigation, accused 
told Major Supensk:y that, at a.bout 5 p.m., August 30, 1942, he was tired 
and dra.:nk five or six bottles of beer very rapidly and then had two drinks 
of liquor. He went to Colu.'Ubus, Geo1·~ia., and shortly thereafter returned 
to Fort Benning. He was ho-!; and "the alcohol had ta.ken effect". The 
time of the occur1·ence on the same day, to which Private Lake testified, 
was not established in evidence. That it was dark was evidenced by the 
fact that accused turned on the light after Lake entered the room. Lske 
testified that accused was intoxicated, that he "1-ralked like it", and 
that his breath SJll.8lled of alcohol. It is possible that accused met 
Lake in the early morning of August 30, and prior to his drinking. How
ever, the fact that at 5 p.m., of the same day, accused consumed such 
amounts of beer and liquor while in a tired condition, and that he was 
later affected by this drinking, may oe considered as possibly corrobo
rative of the positive testimony of !Ake that accused was intoxicated. 

6. Accused is 28 years of age, and was graduated from high school. 
The records of the Office of The Adjutant General show his service as 
follows 1 Inducted November 17, 1941; graduated from Officer Candidate 
School, appointed second lieutenant, J,;rm.y of the United States, and en
tered on extended active duty, June 3, 1942. 

7. The court was legally constituted. No errors injuriously af
fecting the substantial rights of aooused were committed duriDt; the . 
trial. The Boa.rd of Review is or the opinion that the record of' trial 

- 7 



()SE>) 

is legally sufficient to support tha findings and sentence. and to 
warrant confirmation of the sentence. Dis:nissal is authorized upon 
conviction of violation of Article of War 63. 64. or 96. 
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SPJGH 
CM 228867 lat Ind. 

We.r Depa.rtnent, J.A.G.O., H.Li 1 - 1.: '} -_To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Boa.rd of Review in the case of 
Second IJ.eutenant Luther M. Shepherd, Jr. (0-1633541), 161st Signal 
Photographic Compa.ny. 

2. I concur in the opinion of the Board of Revie,n that the record 
of tria.l is legally sufficient to support the findings of guilty as ap
proved by the reviewing authority and the sentence, and to warrant con
firmation of the sentence. 

The accused on October 5, 1942, vmile in a d.runkon condition at 
Fort Benning, Georgia, addressed a superior officer with highly reprehen
sible language, assaulted another superior officer, and, on August 30, 
1942, was drunk in quarters and station. lie was sentenced to dismissal, 
to forfeit all pay and allowances due or to become due, and to confine
ment a.t hard labor for eighteen months. In view of the psrticularly 
serious nature of the offenses with respect to the superior officers of 
a.ocused, I recommend that the sentence, including the coni'ineli19nt 
adjudged, be confirmed and carried into execution. 

3. Inclosed a.re a draft of letter for your signature, transmitting 
the record to the President for his action, and a form of Executive 
action carrying into effect the above recoilllllendation. 

~~'~ 
~on c. Crfilil.er, 
Major General, 

3 Incls. The Judge Advocate Genera.!. 
Incl.1- Record of trial. 
Incl.2• Dft.ltr. for sig. 

Seo. of ifar. 
Incl.3- Form of Executive 

action. 

(Sentence confirmed. G.C.M.O. 39, 16 Mar 1943) 

]33 
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WAR DEPART'.u!ENT 

In 
Services of Supply 

the Office 0£ The Judge kdvoc
Washington, D. C. 

ate General 
· 

(.359) 

SPJGN 
CL! 228891 

UNITED STATES 	 ) THIRD DISTRICT, .AR1!Y AIR FORCES 
) TECHNICAL TRAINING COMMA.ND 

v. 	 ) 
) Trial by G.C.M., convened at 

Sta££ Sergeant JOSEPH J. ) Keesler Field, Mississippi, 
ROBNETT (17026995), 396th ) October 28, 29 and 30, 1942. 
Technical School Squadron ) Dishonorable discharge and con
(Special), Assigned. ) finement £or life. Penitentiary. 

Pi.EVIm by the BOARD OF REVIE.i'l' 
CRF.SSON, SNAPP and LIPSCOhlB, Judge Advocates. 

l. The record of trial in the case of the soldier named above 
has been examined by the Board 0£ Review. 

2. The accused was tried upon the following Charge and Speci
fication: 

CHARGE: Violation 0£ the 92nd .Article of War. 

Specification: In that Sta££ Sergeant Joseph J. 
Robnett, 396th Technical School Squadron (Sp), 
did, at Biloxi., Mississippi, on or about 
August 26, 1942, forcibly and feloniously, 
against her will, have carnal knowledge of 
Hilda Ouida Lowe. 

He pleaded not guilty to and was found guilty of the Charge and Speci
fication. Three-fourths of the members of the court present concurring, 
he was sentenced to dishonorable discharge, forfeiture of all pay and 
allowances due or to become due and confinement at hard labor for the 
term of his natural life. The reviewing authority approved the sentence, 
designated the United States Penitentiary, Atlanta, Georgia, as the 
place of confinement, and forwarded the record for action under Article 
of Viar 5~. · 

,3. The evidence for the prosecution shows that on August 26, 1942, 
the prosecutrix, Hilda Ouida Lowe, a young girl 15 years of age, was 
visiting her married sister, Mrs.~ Lowe Wilson, in Biloxi, Mississippi 
(R. 9, 4.3). Mrs. Wilson and. her husband, Staff Sergeant WiJJiam c • 

• 


http:COMMA.ND


(360) 

Wilson lived at 420 East Howard Avenue in Biloxi. On the evening of 
August 26, about 7 p.m • ., Mrs. '\Tilson took Hilda to a nearby theater, 
bought a ticket for her, left her and returned home (R. 9., 31, 43) 
where she remained with her husband until about 9:15.or 9a30 (R. 31, 
43). At about 9:30 p.m. Sergeant and Mrs. Wilson went to the u.s.o., 
where the7 expected to see Sergeant Robnett, and sta;red until about 
10:20 p.m. (R. 43). After. she had seen the show Hilda went home and 
as she want in saw Sergeant Robnett on the .t'ront porch (R. 10). She 
had met him, casu.ally'., about eleven days before (R. 9). Sergeant 
Robnett and Sergeant Wilson worked together in the orderly room of the 
squadron·and .,;.ere ~ends (R. 34). Hilda went on into her sister's 
apartment, turned on the light and radio in the living room and started 
to .listen to a news broadcast. At tb1a moment the door, which had not 
been locked, was opened., and Sergeant Robnett came in and sat down on 
the opposite side of the room, and in response to his questions Hilda 
wld him that she had been.to the movies and that her sister and Sergeant 
Wilson·were at the u.s.o. He then asked how old she was and invited her 
to have a cigarette which she re.t'used. He then stood up., turned the 
radio to some orchestra music and turned out the light. What happened 
further.is deseribeq. by the prosecutrix as follows (R. 12, l3, 28): 

"*** f told him to _turn it back on., and he 
didn't do it., and I started to turn it back on, 
and he grabbed 1113 bT the throat with bis right 
hand and on the shoulder with his left hand and 
started choking me, and .I started screaming, but 

· I couldn•t holler. -!.'"!Hf, He started pulling up my 
clothes and pulllng down my- pants. *** He put his 
penis in my pr.Lvate parts. *** I •s able to 
scream just once, and than when I could I tried. 
*** He had .his hand on my throat. *** He said, 
'If you make.any noise or holler, I'll choke you 
to death.' *** He started going up and down, and 
he said 11' you don• t put 1t in for me, I '11 kill 
you., bu~ I didn't do it, and to keep him from 

·	killing me, ·I. just touched him., . and it hurt so 
bad I almost let him kill me.·*** I heard someone 

, - . 	-some people--walking down the street, and I 

knew they were .ladies., but I just happened tp 

get where I could say anything., and I said., · 


.·. 'There·· is _Bill-he is going to kill you,•
. talld.ng about Sergeant Wilson. ff* He jumped up 

and sat up and I ran out the door and*** down 
East Howard Avenue*** and I f'elt something cold 
in '1111' pants *** something gooe7. *** I turned 

. down Elmer street *** and met nr:, sister and her 
husband and I told them the soldier had come in 
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the room and scared me, and about that time, 
Sergeant Robnett walked up, and my sister and 
I had a little private conversation, and I 
told her what had happened iH''*• 

* * * q. Did you at any time give him permission to 
touch you or to put it into you, in any 'Way? 
A. No. 

* . * * Q. Now, will you tell the Court again, i.f you 
know, what it was that went into your private 
parts? 
A. His penis." 

When she met her sister and brother-in-law she was crying 
and hysterical. Her hair was mussed up and unpinned and her blouse 
was out o.f her sld.rt all the way around (R. 31, 33, 44). Over the 
objection o! the defense Mrs. Wilson was permitted to testify as 
.follows: 

"*** I said, 1Well, what did he do and she said, 
1He tried to choke me,' and I said, 1Did he do 
that,' and she knew what I was talking about, 
and she said, 1Yes. 111 (R. 45). 

During this meeting in the street Sergeant Wilson was holding 
accused's arm - he thought he was drunk - and -when Mrs. Wilson reported 
what Ouida had said, the accused made this statement to Wilson: "Wilson, 
I done it; I don't know why I done it, and I'm sorry" (R. 33). Mrs. 
Wilson testified that accused said: "Wilson, I'm sorry I did it; I 
know I shouldn't have done it" (R. 45). 

. An examination o! the prosecutrix by two medical officers 
about midnight on August 26 (R. 55) disclosed red marks and scratches 
on the neck, and the vaginal membrane or hymen had been recently torn 
in three places, and was slightly oozing bright red blood. One of 
these medical officers testified that in his opinion "she was a virgin 
prior to the injury" (R. 56). 

About midnight on August 26 accused was taken to the hospital 
£or. a blood alcohol test and hence to the office of Second Lieutenant 
Stephen S. Brown, Assistant Provost Marshal. Those present were 
li.eutenant Brown, Private Brassell and the accused (R. 96). While the 
three were seated at the desk li.eutenant Brown said to the accused: 
"Sergeant, there is no doubt in your mind about what this is all about, 
is there?11 and the accused replied, "No sir, I did it11 • Lieutenant 
Brown then said: "You understand, don't you, that anything you say mq 
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• 	 be used against you, you understand your constitutional rights are 
that ii' you want to make a statement it must be a volU?ftary statement?" 
To lVhich accused replied, "I do, sir, I want to get this off f!f3' mind"• 
In this connection Lieutenant Brown testified further as .f'ollowsi 

"As he talked I wrote down what he was saying 
on 	a sheet of paper. When he finished, I read 
back to him what he said. I then handed the 
sheet of paper to him and asked,him to read it. 
He 	read it, and as he picked up a pen to sign 
it, I said, •sergeant, you understand you do 
not have to sign this statement•. He said, 
•Yes, sir•; and signed it" (R. 97). 

This statement was admitted in evidence, over the objection 
o.f' the defense, as Prosecution's Exhibit 5, an(i is as follows: 

"8/Z7/42 
11I, s/sgt Joseph J. Robnett, ASN 17026995, 

396 T. ss., having been first duly advised of my 
consitutional rights and warned that an;y state
ment I may make m~ be used against, desire to 
malce·the following statement of my mm free will · 
and volition: 

11I.ast night I went to the USO club to meet 
S/Sgt and Mrs. Wilson. Failing to find them there 
I went to their home at 420 E. Howard St to await 
their arrival. . After a short while Hilda Ouida 
Lowe, the .sister of Mrs. Yfi.lson, returned from a 
movie and entered the house. I do not remember 
whether I had entered tho house before her or 
after she entered. However, while we were both 
in the house, I seized her and against her will 
overcame her ef:forts to resist me, threw her to 
the noor and held her while I bad intercourse with 
her. 

"I then Je ft the house, following Ouida who 
had run out the door as soon as I released her. 
I walked after Ouida some distance behind her 
until I met S/Sgt Wilson and Mrs. Wilson. Sgt 
Wilson told me to go home which I di.ctn. 

The condition of accused, with respect to sobriety, at and 
short.~ betore the time the statement was signed, was described by 
witnesses aa .foll01rs: Was calm, well balanced, and co-ordinated 
physically (R. 58). His speech was clear and he walked in a normal 
manner'(R. 76, 58, 87). He had a .faint trace o;f alcohol on his breath 
(R. 58, 80). In the opinion o.f two witnesses he was sober (R. 76, Erl). 

337 
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4. Evidence for the dei'ense: 

The accused testif':i.ed in bis own behalf in substance as follows: 

That he left his wrk on the evening of August 26 accompanied 
by Sergeant Wilson and went to the N.c.o. Club where he stayed until 
about 6 p.m. and had six drinks of beer or whiskey. He then went to 
"Ma Millers" where he had a beer and a highball. From there he went to 
the Rendezvow. pier vlhere he had beer and whiskey., and as to what oc
curred after that his memory is blank., although he has a vague recollec
tion of being at th~ u.s.o. and of having seen Sergeant Wilson somewhere 
that night. He does not recall seeing the milltary police that night 
and has no recollection of signing a statement., although he admits the 
signature on Prosecution .Exhibit 5 is his. He does not remember having 
been to Sergeant Wilson's apartment (R._ 135-148). · 

A number of witnesses testified on behalf of accused as to 
his general reputation for good character., both in the Anrry and in his 
home town., and a number of witnesses testified as to.his periodic habit 
of getting drunk and his subsequent inability to remember anything that 
occurred while in that conditi.on. · 

5. The corpus delicti is established by the testimony of the 
prosecutrix., which is corroborated by the testimony of the sister con
cerning the complaint made to her by the prosecutrix within a few moments 
thereafter I and by the testimony 0£ the medical officers who examined · 
her. The fact tha\ accused was the perpetrator is established by his 
own admissions against interest made a few moments after the commission 
of the offense., by the testimocy of the prosecutrix and by his signed 
written confession made a few hours later. 

The fact that penetration had been accomplished is established 
by the testimocy of the prosecutrix and is corroborated by the testimony 
of the examining medical officer. 

After a careful consideration of all the evidence in the case., 
together ldth the written arguments of counsel., the Board of Review is 
of the opinion that the evidence is legally sufficient to support the 
finding of guilty., and that the record contains no errors which injur
iously affect the substantial rights of the accused. 

It is urged by counsel that due to the lack of sobriety of 
accused the confession was not voluntary and that his substantial rights 
were therefore prejudiced by its admission. There is evidence that 
accuseq had been drinking., and he testified that he had no recollection 
0£ the offense., or of having signed a statement., but there is no evidsnce 
that at either of these times he was sufficiently intoxicated to be un
conscious of what he was doing or saying. Intoxication., in itself~ 
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excepting such a degree of intoxication as would render him unconscious 
of 19hat he was saying, is not sufficient to render a confession inad
missible. That fact goes only to its weight and is a matter for the 
consideration of the court. However, there is sufficient competent evi
dence to establish guilt beyond a reasonable doubt 'Without consideration 
of the signed confession, and the substantial rights of the accused were 
not, therefore, injuriously affected by its admission. 

It is further 1.U'ged that it was prejudicial eITor to admit 
the testimony of :Mrs. Wilson, as to the complaint made to her by prose
cutrix shortly after the of£ense was conmdtted. Evidence as to a com
plaint made shortly after the commission of the o£fense of rape is admis
sible for the purpose of corroborating the testimony of the prosecutrix 
relative to the corpus delicti, and the substantial rights of the ac
cused were not thereby injuriously affected. 

6. The service data on the charge sheet shows the age of the 
accused as 'Z/ years. He enlisted on June 10, l.941, in the Regular Arrrry 
to serve £or three years, governed by the Service Extension Act of J.941. 

7. The Board of Review has very carefully considered the briefs 
and written arguments of Yr. John w. Moncrief, civilian counsel £or the 
~ccused, the oral argwnents presented to the Board by the Honorable 
William Frank Norrell, Representative in Congress from the State of 
Arkansas, and letters from Mrs. il.fred E. Robnett to The Judge Advocate 
General. · 

8. The court was legally constituted. No erronr injuriously 
a£f'ecting the substantial rights of the accused were committed during 
the trial. For the reasons stated the Board of Review is of the opinion 
that the record o! trial is legal:cy sufficient to support the findings 
of guilty and the sentence and to warrant confirmation thereof. Con
finement in a penitentiaJ:Y is authorized for the offense of rape, recog
nized as an offense of a civil nature and so punishable by penitentiary 
confinement for more than.one year by section 458, Title 18 of the United 
States Code. Imprisonment for life is authorized upon conviction of a 
violation of the 92nd Article of War. 

Cb~Ro.~, Judge .Advocate. 

~t(l,11.fl:z::::c:::ss/.) ,l, e:tJ, 1 Judge Advooate. 

~~~• Mwcate. 
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\.'AR DEPARTiviENT 
Services of Supply 

In the Office of The Judge Advocate General 
·washington, D. c. · 

(365) 
SPJGK 
CM 228894 

UNITED STATES) THIP.D AIR FORCE 
) 

v. ) Trial by G. c. u., convened at 
) Horris Field, North Carolina, 

First Lieutenant V,ILLIAM ) Novem.ber 21, 1942. Dismissal. 
L. PETERSON (0-336704), ) 
Air. Corps. ) 

. 
OPINION of the BOARD OF REVIEt'i 

HOOVER, COPP ~d ANDREWS, Judge Advocates. 

/ 

l. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accu~ed W8.$ tried upon the following Charge and Specifi
cations: 

CHARGE: Violation of the 95th Article of War. 

Specification l: In that 1st Lt. William L. 
Peterson, 16th Obsn. Sq., 68th Obsn. Gp., 
was, at Morris Field, N. c., in the Officers' 
Club, on or about Sept. 13, 1942, drunk a.11d 
disorderly while in uniform. 

Specification 2: In that 1st Lt. William L. 
Peterson, 16th Obsn. Sq., 68th Obsn. Gp., 
being indebted to the Citizens State Bank, 
Okemah, Oklahoma, in the sum of $26J.02, 
for value received, which amount became 
due and payable on June l, 1942, did, at 
_Morris Field, N. c., from June l, 1942, 
to Sept. 4, 1942, dishonorably fail and 
neglect to pay said debt• 

.·Specification J: In that 1st Lt. liilliam L. 
Peterson, 16th Obsn. Sq., 68th Obsn. Group, 
being indebted to the Citizens National 
Bank, Abilene, Texas, in the sum of $250.00, 
for value received, Ymich amount became due 
and payable on June 2, 1942, did, at hlorris 
Field, N. c., from June 2, 1942, to Sept. 31 
1942, dishonorably fail and _negl9ct to pay 
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said debt. 
/ 

Specification 41 (Finding of not guilty). 

Specification 5: In that 1st Lt. William L. 
Peterson, 16th Obsn~ Sq., 68th Obsn. Group, 
having on or about September l, 1941, bec~e 
indebted to the Security Bank and Trust Com
p~r, Lawton, Oklahoma, in the swn of $170.00, 
for value received., and having failed 'Without 
due cause to liquidate said indebtedness, and 
having on or about June 13, 1942, promised in 
'Wl'iting to said Security Bank and Trust Com
pany, that he would on or about August 1, 1942, 
settle such indebtedness in full, did, without 
due cause, at Morris Field, N. c., on or about 
August 1., 1942., dishonorably fail to keep said 
promise. · 

He pleaded not guilty to the Charge and Specifications. He was found 
guilty of the Charge and Specifications 1., 2, .3 and 5 thereunder, and 
not guilty of Specification 4. No evidence of previous convictions was 
introduced. He was sentenced to be dismissed the service. The review
ing authority approved the sentence and forwarded the record for action 
under Article of War 48. 

3. The evidence relating to Specification 1 of the Charge is sub
stantially as follows: 

From about 4:30 p.m. to about 5 p.m., September 13, 1942., accus~d 
was in the 11 bar" of the officers' club at Morris Field., North Carolina, 
at which field he was on duty. Two visiting officers accompanied by one 
or two ladies were in the bar. (R. 10;. Ex. l) One of the visiting of
ficers wore a winter blouse. Accused leaned against the bar and talked 
loudly. First Ueutenant Keith E. Gerchow, Medical Corps, who entered 
the bar and observed accused., testified that 

"His speech was thick and disconnected and he seemed 
unable to support himself, without hanging to the bar 
for support"_ (Ex. 1)•.. 

In witness' opinion accused was nobviously drunk". Accused 11was talking 
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to hi.'Il.self" and the bartender and attempted to involve Lieutenant Gerchow 
in conversation.· TalkinG loudly enough for the officer in the winter 
blouse to hear, accused said th&.t an officer of the Army, "or any damn 
fool, ".'rould have more sense than to wear a uniform like that at that 
time of yearn. Ile repeated the phrase '"any damned fc.ol would have more 
senser11 often and in a "very offensive and embarrassing manner". As Lieu
tenant Gerchow left the club, be reported the matter to First Ueutenant 
Jack z. Cr.ristensen, Air Corps, assistant club officer (R. 8; Ex. 1). 

Lieutenant Christensen went to accused, observed that he was still 
at the bar drinJd.ng, and saids t11Hello, Lt. Peterson, how a.re you to
day?•". Accused, in response, upbraided Lieutenant Christensen for 
"working in the Officers• Club", stating that he tt-v,as a yellow Son of 
a Bitch for tr,ring to avoid combat duty there, and t.~at that was not 
a man•s job". Lieutenant Christensen asked accused if he was "trying 
to get in shape for corr.bo.t duty by sitting here all afternoon drinking 
liquor?". Accused. then "reprimandec.11 Lieutenant Christensen "for be:i!lg 
insubordinatett (R. 9). Ueutenant Christensen requested that accused 
leave the bar and drin!c no more liquor there that afternoon. Accused 
refused to leave and said he would drink when and as much as he liked. 
(R. 10) The conversation covered a period of about five minutes (R~ 9). 
Lieutenant Christensen testified that accused spoke in a very low tone 
and that his conversation could not be heard from "one end of the bar 
to the other end of the room". His speech was slow and deliberate but 
witness did not deem it incoherent. The manner of accused, according 
to Ueutenant Christensen, was that of one who had had "considerable 
drink" - lr/ihen he spoke, his eyes were shining and glassy -l.'*tf" his head 
would kind of roll". (n. ·10) Lieutenant Christensen believeci. ''he was 
under the infl:ience of liquor" (H. 9). Before the occasion described 
the relations between Ueutenant Christensen and accused had been 
pleasant (R. 11). Lieutenant Christensen at least twice requested ac
cused to leave the club (R. 11). Accused did not comply and Lieuten
ant Christensen called the officer of the d!>y (R. 11), Second Lieu
tenant Daniel 1~. Luhlmeister, Air Corps (R. 13), who came 
to the bar. 

Lieutenant Euhlmeister, who was in uniform, wearing a pistol and 
holster and a bra8sa.rd (R. 15), told accused he thought he had had 
enoilgh to drin!c and that it nwould be bestn if he left the club and re
turned to his quarters. Accused refused to leave and Lieutenant 
:iuuhlmeister then told accused. he was officer of the day and that it 
was his business to see that a.cc:ised was removed. (R. 14) Accused said 
he vrould not t.ake orders from a "Shave-tail" (R. 15). Lieutenant 
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Euhlmeister, not believing that accused realized. his official position, 
ag3.ir. e:xpla.ined that he was officer of the day and had authority to re
move him. Accused still refused to go. (R. 15) He said he was nfrom 
Oklahoma o.nd people out there would shoot it out" and that ii' Lieuten
a.'1t ;..:uhlmeister "would get a.notl1er guntt and co:ne outside they tt-rrould 
shoot it out" (R. 15). 'iihen accused said this he was offering lieu
tenant Luhlmeister a. cigarette (R. l?) •. During the conversation, ac
cused ts speech y,as in a norrnaJ. conversationaJ. tone (R. 17) but was 
"rather incoherent" (R. 16 ). At lieutenant 1'.uhlmeister's request, 
Lieutenant Christensen reported the occurrences to the cormnanding of
ficer of the 68th et,servation Group, of vihich accused was a member 
(R. 111 12., 15). 

About ten minutes later· two officers came and took accused out of 
the ha.r, one officer on either side· supporting his arm (R. 16). He Ttas 
"quite 'Jl1.steady and appeared to need assistance in t,aJ.king straightn 
on his way to his quarters (R. 12, 16). .On a.rrivaJ. at his quarters 
accused ,,as urged to go to bed. This he opposed doing, talking for 
some ten minutes in a rather loud and excitable manner and alternate
~ crying and la.ughing. His voice was higher pitched than usual. This, 
together. Trl.th a sound like scuffling., awakened an officer Wl o had been 
sleeping in his quarters on the floor below the quarters occupied by 
accused. (R. 19., 20) 

Second lieutenant Robert F·. Ziegert, Air Corps, testified :for the 
defense that he was in the club bar during th~ afternoon of September 
1.3 and noticed Lieutenant 11uh.1meister talking to accused, but did not 
observe any disorder in the form o:f loud talking or otherwise (R. 24, 
25). 

Accused testified: 

"*** regarding the incident at the bar; I had been 
very much under the infl'Ji3nce of intoxicating liquor 
in a number of bars, and I think a lot of other people 
have. As regarding this Medical. Officer - he was there, 
and the reason he was so insulted was .that he made a re
mar~ about my khaki uniform and all I said in return vras 
that people living in glass houses should not be throw
ing stones. P.e was out of uniform. I was in the ·11."liform 
directed by the 68th Observation Group". 

To his knowledge he did not have a conversation with Lieutenant Gerchow. 
(R. Z7, 28) Y,hen accused reached his quarters he was ttplain mad" but 
"there 1>ras no disturbance' (R. 28). 
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From the testimony of other officers who observed him and from 
his own admissions, it thus appears that at the place and ti.IJle al 
leged in Specification 1 of the Charge, accused was drunk in uniform. 
Ee was unsteady on his feet and physically uncoordinated in other re
spects, his speech was somewhat abnormal, and his demaanor was such 
that responsible.officers found it necessary to remove him from the 
officers I club. He was disorderly in that he declined to leave the 
bar when requested to do· so, in that he made offensive remarks to 
other officers and in that he created a noticeable commotion when 
escorted to his quarters. Although his condition and actions were 
discreditable, his drunkenness could not properly be characterized 
as gross or his disorderly behavior as conspicuous. The proof with 
respect to this transaction falls short of demonstrating that moral 

. unfitness in accused which is the essence of a violation of Article 
of '\'iar 95 (par. 151, 1J.C.l1'..). The evidence is legally s~ficient to 
support only so much of the findings of guilty with respect to this 
Specification as involves a finding of guilty of the Specification in 
violation of .Article of War 96. 

4. The evidence relating to Specifications 2, 3 and 5 of the 

Charge is substa~tially as follows: 


On October 25, 1941., to cover a loan by the ba."lk, · accused gave 
to the Citizens State Bank., Okemah., Oklahoma., his promissory note for 
:t,313.02., with interest at 10"~ per annum, payable June 1., 1942. In
stallments aggregating $50 were paid on tba note prior to June 1., 
1942., leaving a balance on that date of :$263.02., plus interest. No 
further payment was made prior to October 28., 1942. (Ex. 2) (Specifi 
cation 2) 

On May 8., 1942., also to cover a loan, accused gave to the Citizens 
National Bank, Abilene, Texas, his promissory note :for $250, payable 
June 2., 1942, with interest at 10% per annum. Accused did not pay the 
note when due. On June 11., 1942., he sent the bank a worthless check 
for $75 to be credited on account. At the same tin£ he asked that the 
note be renewed..for 30 days. The request for renewal was denied. On 
July 25 he again wrote to the bank asld.ng for a renewal. On August 
19 he· wrote promising early payments., and on Aug'l!st 28 he wrote that 
arrangements were being made to meet his obligations by prorating his 
pay. No payment was made prior to October 21., 1942. (Ex. 3) (Specifi 
cation 3) 
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On February 13, 1942, to cover balances owing on two previous 
loans, accused gave to the security Bank and Trust Company of Lawton, 
Oklahana, his promissory note for $203.62, with interest at 10% per 
annum,· payable in monthqinstallments of $25 .46, beginning March l, 
1942. On March 9 $26 was paid on account, leaving a bal.ance of 
$1.77.62. No further peyment was made prior to October, 1942. (Ex. 5) 
In April, 1942., accused wrote a letter to the bank expressing regret 
at his delay in ma.king p~ents and stating that "because of change of 
station my pay has not caught up with me" (E:x. ?). On Mq 10 he wrote 
to the bank that payments had been delqed because of failure promptly 
to receive "part of my paytt (Ex. 8). · On June l3 he wrote the bank · 
stating, among other things: 

"I am going to ask one more favor of you and it 
will be the last I promise. lizy- financial condition 
now is very unstable and I have not received some of 
my pay for the past three months. I£ you will ·set my 
note up for a period of ninety d~s from June 1st I 
rill have the money in your bank on August 1st which 
will pq the debt in full. I have been decidedly de

·	1inquent in this matter I know but you can and Yd.11 
have the same remedies on August 1st as you have now 
and I m.11 still be.in Augusta, Georgia or vicinity 
on that date. _ 

"I ask this favor as seriously as a dramu.ng man 
grasps for a straw and if the money is not in yovr 
hands on August 1, 1942 with interest in full I will 
be more than willing to ask my commanding officer to 
courtmartial me and kick me out for failure to pay my 
just debts11. (Ex:. 9) 

00 August 28 accused wrote the bank stating that he ha4 made arrange
ments with his commanding officer to liquidate his debts by prorated 
pa:yments and 

11I will each month turn over to him for administration 
all of my pay and you will receive your money in order 
of priority of debtn (Ex. 10). 

Accused testified that before entering the .Arrrry he was an at 
torriey for a School Land Commission•in Oklahoma City, Oklahoma, at a 
salary of $450 per month (R. 29) or nat least thatn (R. JO). He was 
able to meet his living expenses. Af'ter his entrarce into tho Arlf13' 
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as a second lieutenant on September 16, 1940, he had difficulty in 
keeping up "payments of the debts I had in civilian life" and had 
to borrow money. Upon entering the active service he owed $1500 on 
a house he had purchased, but after six months surrendered his equity 
in the property to secure relief from the debt. (R. 27) About a year 
after entering the service he surrendered his car for a similar reason 
(R• .31). The note to the Citizens state Ba.n.1< of Okemah, Oklahoma, was 
given as a renewal of a.n existing obligation incurred in July, 1940 
(R. 30). He tried many times to I!:!ake arraneements whereby someone 
would distribute his pay among his creditors but found that each credit
or wanted all his money- at once. Accused could not pay them 11a11· at one 
time"• Following his letter_ (of June 1.3, 1942) to the Security Bank and 
Trust Company of Lawton, Oklahoma, the note was extended to A.~r-rust l, 
but accused found that he had to refund ~57 .28 to a fin.a.nee officer on 
account of "overpay" and, after providing for his allotments, living 
expenses and a payment of $50 to "another felloW1', he could not keep 
his JrOmise of p~ent. (R. 27, 28) Accused is married and has three 
children (R• .31, .32). After four months on active duty he was promoted 
to first lieutenant with pay at ~U66.66 per month plus subsistence, a 
total of about $195 per month. On 1.:'.arch 25, 1942, he wcGplaced on fly
ing status (R. 34) with pay and allowances ageregating about C,.391.99 per 
month (R• .30). His personal living expenses amounted to C75 or 080 per 
month (R• .3.3). He had allotments aggregating ~217.28 a month, one of 
$100 for support of his family, one of ~7.40 for insurance, one of 
$9.88 for insurance and one of $100 for installment payments on a note 
to a Fort Sam Houston, Texas, banlc (R• .32). After payment of his liv
ing expenses and allotments he had about $90 a month available for pay
ment of the notes descrlued in the Specifications. The allotment to 
the bank covered a loan of $600 negotiated aboat February, 1942, the 
proceeds of which were used to pay "scattered debts••. (::t• .3.3) Accused 
had "paid approximately t-200.00 per month" on his debts "While in tl'le 
Army (R. 23). At the time of the trial he had debts other than those 
involved in the Charges (R• .3.3). 

It is und..i.sputed that during the months of June, July, August and 
September, 1942, accused failed to pay any part of his indebtedness 
·described in Specifications 2, 3 and 5 of the Charge. His letter of 
June 13, 1942, must be construed as a specific promise to pay the. note 
to the Lawton, Oklahoma, bank on August 1, 1942, as alleged in Specifi
cation 5. Accepting as true the assertion by accused that he had al
lotments for the support of his family and for other purposes aggregat
ing some ~217 per month and that his pcrs0nal.living expenses amounted 
to 075 or ~O per month, he had available from his pay during the period 
in question, for liquidation of his debts, between t90 and $100 each 

-7

http:t-200.00
http:C,.391.99


(372) 


month. This he· conceded. He contended that he had other debts and 
that he had consistently paid some $200 per month on all his obligations, 
but his contention as to such liquidation of his obligations was unsup
ported by detail.Cd statements of peyments other than those involved in 
t.'1e allotments described. It was not proved that he had the means to 
pay all his debts in i'ull. Upon tha evidence, however, the court was 
fully justified in concluding that accused (lid in !act have financial 
resources with "Which to make substantial p~ents on each of the debts 
described in Specifications 2, 3-and 5 during the periods in question. 
It was also justified in concluding that his failure and neglect to 
make payments on the debts described in Specifications 2 and 3, as well 
as his failure to keep his promise to pay the debt described in Speci
fication 5, was the result 01' deliberate dishonesty or of culpable indif-' 
ference or evasion, and was, therefore, dishonorable. P.is conduct in · 
this regard was unbecoming an officer and a gentleman within the mea.niii;/ 
of Article of Wer 95. . . 

5. War Department records shaw that accused is 35 years of age. 
He attended Wentworth Military Academy for two years and a high school 
for a like period. He was admitted to practice law in Oklahoma in 1930. 
He was .a member of the naval reserve for two years and a member of the 
Oklahoma Nationa1 Guard for seven years. He was inducted into active 
Federal service a.s a second lieutenant, 180th Infantry, on September 
16, 1940. He wo.s promoted to first lieutenant on Janu.ar,r 28, 19~. 
He was assigned to the Air Corps on Marc~25, 1942. 

6. The court was legally constituted. No errors injuriously ar... 
f'ecti.ng the substantial rights of accused were co1mtted during the trial. 
:n the opinion or the Board of Review the record of trial is legally suf- · 
iicient to support onl.y so much of the findings ot guilty under Specifi 
~ation l of the Charge as involves findings of guilty of the Specification 
in violation of Article or War 96, . legally sufficient to support the find
ings of guilty of the Charge and Specifications 2, 3 a.rd 5 thereunder and 
legally sufficient to support the sentence and to warrant confirmation 
thereof. Dismissal is authorized upon conviction of violation ot Article 
of War 96 and is mandatory upon conviction of violation or Article of 
War 95. 

~~'f'-f.4.t.l~~~~~~..:1c:;..'--' Judge Advocate. 

Judge Advocate • 
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1st Ind. 

War Department, J.A.o.o., ffB 1 J J943 - To the Secretary of War. 

1. Herewith transmitted far the action of the President are the 
record of trial and the opinion of the Board.of Review in the case of 
First Lieutenant William L. Peters~n (0-336704), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support only so much of the findings 
of guilty under Specification 1 of the Charge as involves findings of 
guilty of the Specification in violation of Article of War 96, legally 
sufficient to support tm findings of guilty of the Charge and Speci
fications 2, 3 and 5 thereunder and legally sufficient to support the 
sentence and to warrant confirmation thereof. Accused was drunk and 
disorderly in uniform on September 131 1942, at Morris Field, North 
Carolina. Prior to that time, over a period of about three months, 
he had dishonorably failed and neglected to pay two promissory notes 
owing by him, and had failed to keep a specific promise to ~ another 
note, al.though he had sufficient financial resources to maks substantial 
payments. He was sentenced to dismissal. The officer is deeply in debt 
and his attitude toward his debts~ as well as his other misbehavior, con
vinces me that his usefulness as an officer is at an end. I recOIIDll8nd 
that only so much of the findings of guilty under Specification l of the 
Charge be approved as involves findings of' guilty of' tm Specification 
in violatico of Article of War 96, and that the sentence be con.firmed 
and carried into execution. 

J. Inclosed. are a draft of a letter for yaur signature transmitting 
the record to the President for his action, and a form of Executive action 
designed to carry into effect the recommendation hereinabove made, should 

such action meet. with.approval~~' ' 

//(~cNell, 
Brigadier General, u. s. Anny, 

Acting The Judge Advocate General. 
3 Incls. 

Incl.1-Record ot trial. 
Incl~2-Dratt of let. for 

sig. Sec. of War. 
Incl.J-Fana ot action. 

(Only so Im1Ch of findings of guilty under Specification 1 of the 
Charge approved as involves findings of guilty of Specification J d. r:/ 
in violation of Article of War 9€> •. Sen~~nce confirmed. / () 
G.c.v.o. 60, 26 var 1943)

\ 
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VfA.P.. DEPARTMENT 
Services of Supply 

In the Offioe of-The Judge Advocate General (375)
Washington, D. c. 

SPJGH .FXB 161943CM 228952 

Ii/
~I, 

UNITED STATES ) 85th INFANTRY DIVISION 

v. 
) 
) Trial by t.c.M., convened at 

First Lieutenant HERBERT A. 
) 
) 

Ca.mp Shelby, Mississippi, 
Deceillber 9, 1942. Dismissal. 

STONB (0-452460), 338th ) 
Infantry. ) 

OPEUON of the BOARD OF REVIE'N 
HILL, LYON and SARGENT, Judge Advocates 

1. The record of trial in the case of the officer above named 
ha.s been exa.mined by the Board of Review, and the Boa.rd submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations 1 

CHARGE I: Violation of the 69th Article of War. 

Specification1 In that 1st Lt Herbert A• Stone, Service 
Company, 33Bth Infantry, having been duly placed in 
arrest of quarters on or a.bout November 13, 1942, 
did, at Camp Shelby; Mississippi on or about November 
14, 1942, break his said arrest before he was set at 
liberty by proper authority. 

CHARGE Ila Violation of the 61st Article of vrar. 

Specifi.cation Ia In that 1st Lt Herbert A• Stone, 410th 
Infantry (Cadre), did, without proper leave, absent 
himself from his organization at Camp Claiborne, 
Louisiana from about October 10, 1942 to about 
October 12, 1942. 

Speoifioation Ila In that 1st Lt Herbert A• Stone, 
Service Company, 338th Infantry, did, without 
proper leave, absent himself from his organi&ation 
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at Camp Shelby. Mississippi from about November 7, 
1942 to about November 8, 1942. 

Specifica+.ion Illa In that 1st Lt Herbert A. Stone, 
Service Company. 338th Infantry. did, without 
proper leave, absent himself from his organization 
at Ca.mp Shelby, Mississippi from about November 8, 
1942 to about November 12, 1942. 

CHARGE III: Vio'iation of the 95th .Article of War. 
(Nolle prosequi entered). 

Specification: (Nolle prosequi entered). 

CHARGE IV: Violation of the 96th .ATticle of war. 

Specification Ia In that 1st Lt. Herbert A• Stone, 
Service Company, 338th Infantry, did, at Camp 
Shelby, on or a.bout June 11., 1942., wrongfully 
fail to maintain a sufficient bank balance to 
meet a check issued by him to Camp ExchaDt;e, Camp 
Shelby., Mississippi, dra\"111. on the Citizens and 
Southern Uational Bank, Macon, Georgia, for the 
amount of $30.15 for which he received money, 
goods or services of like, value and did thereby 
bring discredit on the military service. 

Specification Ila In that 1st Lt. Herbert A,. Stone, 
Service Company, 338th Infantry, cud, at Camp 
Shelby, on or about June 13., 1942., wr,ongi'ully 
fail to maintain a sufficient bank bale.nee to 
meet a oheck issued by him to Camp Exchange, Camp 
Shelby, Mississippi, drawn on the Citizens and 
Southern National Bank, Maoon, Georgia, for the 
amount of $25.oo for which he received money, 

· goods or services of i1ke value and did thereby 
bring discredit on the military service. 

Specification Illa· -~k.-tha.t 1st Lt. Herbert A. Stone, 
Service Company/·338th Infantry, did., at Camp 
Shelby, on or about July 3., 1942, wrongfully 
fail to maintain a sui'f'icient bank balance to 
meet a check issued by him to Camp Exchange, Camp 
Shelby, Mississippi., drawn on the Citizens a.ncl 
Southern National Bank, Ma.con, Georgia, for the 
amount of $90.00 for which he received money, 
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goods or services of like value and did thereby 
bring discredit on the military service. 

Specification IVa In that 1st Lt. Herbert A. Stone, 

Service Company, 338th Infantry, did, at Ca.~p 

Shelby, on or about July 10, 1942, wrongfully 

fail to maintain a sufficient bank balance to 

meet a check issued by him to Camp Exchange, Camp 

Shelby, Mississippi, drawn on the Citizens and 

Southern National Bank, Macon, Georgia, for, the 

BlllOunt of $25.00 for which he received money, 

goods or services of like value and did thereby 

bring discredit on the military service. 


Specifications V to XI, inclusive, (Nolle prosequi 

entered). 


He pleaded not guilty to and was found guilty of all Charges and Specifi 
cations. He was sentenced to be dismissed the service and to forfeit 
all pay and allowances due or to became due. The reviewing authority 
approved only so much of the sentence as involves dismissal, and for
warded the record of trial under the provisions of Article of War 5~. 
The record has been acted upon by the Board of Review under the pro
visions of Article of War 48. 

3. With respect to Charge I, breach of arrest, in violation of 
the 69th Article of War, the undisputed evidence discloses thats 

a. The accused, on the 13th day of November 1942, upon return 
from absence without leave, was placed under arrest personally by the 
Commanding General, 85th Infantry Division. The Conunanding General 
asked the accused if he understood the order, and accused replied, ''Yes, 
Sir, I do". The Chief of Staff, in the presenc~ of accused, instructed 
Captain MoCally to have accused report to the senior officer of the 338th 
Infantry area (R. 9). 

b. Pursuant to instructions from Captain Davis, Adjutant 
General, 85th Infantry Division, Captain Willis .0. Jackson, 338th In
fantry, about noon of November 13th, explained to the accused the mean
ing of his status of arrest in quarters; that under the terms of his 
arrest he ·was limited to his hutment, and that he would leave his hut
ment only for the purpose of going to his meals and to the latrine. 
The accused "signified that he understood .that he was not to leave his 
hutment except to go to the latrine and to take his meals at the ma.rest 
mess hall, which was the 2nd Battalion Headquarters Company ::ness" (R. 10) • 
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. c. On the night of lfovembzr 14, 1942, Captain Jack Pelovdtz, 
338th Infantry, officer of the day of the interior g-ua.rd of the 338th 
Infi:..ntry, ordered the sergeant of the guard on every second round to 
inspect the hutment of accused and if accused should be found absent 
to report the same. The sergeant of the guard, in ma.king his rounds, 
requested First Lieutenant Thomas H. Ray, 338th Infantry, to direct 
him to the accused's hutment. Arriving at accused's hutment, they 
found ·the lights out. S\oiitching on the lights it was observed that 
accused was absent, and on turning back the covers of the bed, a 
barracks bag was found in the bed. Lieutenant Ray and the sergeant of 
the guard searched the officers I club, the officers' mess, the latrine, 
and all the hutments, but accused was not found. The sergeant of the 
guard was directed tor eport the matter to the officer of the day. 
Later int~~ evening (8:45 p.m.), the officer of the day received a 
report from the officer of the guard that the accused was not in his 
hutment., whereupon the officer of the day, the officer of the buard, 
and the sergeant of the guard went to accused's quarters and verified 
his absence. The officer of the day then checked the hutments of the 
1st am 2nd Battalions, the officers' latrine, e.nd post exchange. The 
officer of the guard checked the officers' hutments of the 3rd Battalion. 
The accused could not be found, s.nd did not return during the tour of 
duty of Captain Pelowitz as officer of the day (R• 11-13). 

I 

4. The evidence relating to the three Specifications, Charge II, 
is as follc,ws: 

Specification Ia Absence without leave fro1i1 his organization at 
Camp Claiborne from October 10, 1942, to October 12, 1942. 

The accused was, by paragraph 13, Special Orders 201, Head
quarters Third Army, August 21, 1942, relieved from Camp Shelby, Ilissis
sippi, ordered to proceed to, and arrive at the Infantry School, Fort 
Benning, Georgia, not later than September 5, 1942, and upon cOI:1pletion 
of temporary duty, procee:d to Camp Cl.aiborne, Louisiana, and to the 103rd 
Infantry Division upon activation (R. 13; Ex. P-1). By paragraph 23, 
Special Orders No. 20, E:eadqua.rters The Infantry School, Fort Benning, 
Georgia, September 24, 1942, he was relieved from duty at the school, 
directed to comply with the above order, end tor eport at new station 
not later than October 10, 1942 (R. 14; Ex. F-2). The Incoming Officers 
Register, 103rd Infantry Division (Cadre), Camp Claiborne, Louisiana, 
contained the entry of the arrival of accused, of the 410th Infantry, 
at 2215, October 12, 1942, from Fort Benning, Georgia (R. 14; Ex. P-3). 
The morning report, Headquarters Camp Claiborne, Louisiana, October 15, 
1942, shows as of October 12, the accused attached unassigned, awaiting 
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activation of the 103rd Infantry Division (R. 14; Ex. P-4). 

Specification II, Absence wi. thout leave from his organization at 
Camp Shelby, Mississippi, from about November 7, 1942, to a.boat November 
8, 1942. 

The accused was, by paragraph 2, Special Orders No. 199, Head
quarters Arm:y Ground Forces, October 28, 1942, relieved from Ca.mp 
Claiborne and from the 103rd Infantry Division upon activation, assigned 
to the 85th Infantry Division, and directed to proceed to Camp Shelby, 
Mississippi (R. 15; Ex. P-5). The Outgoing Officers Register, 103rd 
Infantry Division (Cadre), contained the entry of the departure of ac
cused at 1355, November 5, 1942, for Camp Shelby, Mississippi (R. 15; 
Ex. P-6). The court took judicial notice of paragraph 1 e(3), Army 
Regulations.605-180, July 16, 1942, authorizing for automobile travel, 
travel time at the rate of one day for each 250 miles or major fraction 
traveled (R. 15; E:x. P-7); and of the official mileage tables showing 
the distance from Camp Claiborne, Louisiana; to Camp Shelby, ilississippi, 
as 257 miles by highway, and 332 miles by rail (R. 15; Ex. P-8). The 
Officers' Register, 85th Infantry Division, contained the entry of the 
arrival of accused at 1800, November 8, 1942, from Camp Claiborne, wit.~ 
no entry as to mode of travel (R. 16; E:x. P-9). A guard on duty at 
Headquarters, 85th Infantry Division, Camp Shelby, saw the accused sign 
the register between 6 and 7 p.m., November 8, 1942.(R. 16-17). 

Specification III a .Absence without leave from his organization at 
Camp Shelby, Mississippi, from about November 8, 1942, to about Uovember 
12, 1942. 

The morning report of the Service Company, 338th Infantry, 
Camp Shelby, Mississippi, November 11, 1942, shows the accused assigned 
from Headquarters, 85th Infantry Division, and from duty to A.W.O.L., 
both as of November 8, 1942, and on November 13, 1942, shows accused 
from A.w.o.L. to arrest in quarters (R. 19-21; Ex. P-10). 

5e Charge rv, violation of the 96th Article of 1'lar. 

The four Specifications under this Charge allege that accused 
did, at Camp Shelby, Mississippi, wrongfully fail to maintain a sufficient 
bank balance to meet checks drawn by him on the Citizens and Southern 
National Bank, ).[aeon, Georgia., and issued to Camp Exchange, Camp Shelby, 
Mississippi, for which he received money:, goods, or services of like 
value on dates and in amounts as follows: Specification l - June ll, 
1942, $30.15; Specification 2 - June 13, 1942, $25; Specification 3 
July 3, 1942, $90; and Specification 4 - July 10, 1942, $25. 

The four checks were negotiated by the accused at the Camp 
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Exchange on the dates alleged, and the accused received in exchange 
cash or merchap.dise, except for the check of $30.15, ·which was 
credited on his account. All checks were presented in due course for 
payment and were returned by drawee bank marked "insufficient funds". 
The .Adjutant, 338th Infantry, was notified of the return of the checks. 
The check for $30.15, dated June 11, 1942, and the check for $25, dated 
June 13, 1942, were returned on June 24, 1942, and were both redeemed 
on June 29, 1942. The ~90 check, dated July 3, 1942, was returned on 
July 17, and ~-as redeemed on July 23, 1942. The check dated July 10, 
1942, for $25 was returned on July 21, and was redeemed on July 25, 
1942 (R. 21-23). 

It was stipulated that the cashier, Citizens and Southern 
National Bank of Macon, Georgia, if present, would testify that during 
the period JuIJe 11, 1942, to August 10, 1942, the accused had a checking 
account with the bank; that the checks described in the four Specifica
tions and signed by the accused, were presented to the bank for payment; 
and that all were returned unpaid because in each case therev,ere insuf
ficient funds in the account of accused at the time each was presented 
(R. 24; Ex. P-11). 

6. For the defense, Mrs. Ella Stone testified that she and the 
accused had been married since October 31st. She had suffered from a 
sinus infection during the ls.st two years and since her marriage her 
condition had become worse. She normally relieved her condition with 
Standback and B.C. tablets. The medicine had affected her heart, and 
she had had several heart attacks in the last few weeks. She visited 
her husband, the accused, at his hutment at Camp Shelby on November 14, 
1942. She had been suffering with.her head several days, and while at 
the hutment she took several Standback tablets. At about 5 o'clock at 
the hutment she suffered a heart attack and wanted to leave, but as her 
husband hated for her to go alone, she remained with him until about 
6145 p.m., and reached homo at about 8130 p.m. She drove home alone 
in her oar, and did not visit a doctor. Her last prior heart e.ttack 
had been a week earlier (R. 25, 26). 

The accused testified that he enlisted in the National Guard, 
March 1939; was inducted into Federal service, November 16, 1940; was 
commissioned second lieutenant, December 12, 1942 (19411); obtained 
his commission through Officer Candidate School, Infantry School, Fort 
Benning, Georgia; assigned to the 338th Infantry about .April 27. 1942; 
and was promoted to first lieutenant, May 21, 1942. The accused, 
prior to November 14, 1942, knew of his wife's heart attacks, and he 
honestly believed she suffered an. attack while at his hutment on November 
14, 1942•. She was complaining at that time ab9ut her breath, oould 
hardly breath on the bed of the hutment, where she la.y for a. half hour, 
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and althoul$h she was not able to breath very well, she finally went 
home. On cross-examinatioa, the accused admitted that he made no effort 
to obtain a leave or a pass when he found that his wife was sick (R. 26
27). The accused closed his case with his statement to the court, "Sir., 
before this court-martial a:nd since my confinement to the Station Hospital, 
I have tried my utmost to be a .;ood officer'' (R. 27). 

7. a. 1:fith respect to Che.rbe I and its Specification, the undis
puted evidence clearly establishes that the accused was personally ple.ced 
in arrest by his corn.'";J.8.nding general on NovoI;J.ber 13, 1942, understood the 
terms and limits of fils restraint, and on the night of November 14, 1942, 
before he was set at liberty by proper authority, departed from the limits 
of his arrest. 

As to Specification 1, the evidence shows that accused was re
lieved from temporary duty at Camp Benning, Geor[ia, assigned to the 
103rd Infantry Division, and directed to proceed to, ~nd to report not 
later than October 10, 1942, at Camp Claiborne, Louisiana.. The accused 
arrived at Headquarters, Camp Claiborne, at 2215, October 12, 1942. The 
accused is accordingly shown to have been absent v,i t:i.out leave at Ce.mp 
Claiborne from October 10 to Octob~~ 12, 1942. 

As to Specification 2, the evidence shows t:i.at the accused was 
relieved from Camp Claiborne and from the 103rd Infantry Division, 
assigned to the 85th Infantry Division, and directed to proceed to Ca.mp 
Shelby, Mississippi. He departed from Canp Claiborne at 1355, Uovember 
5, 1942, and arrived at Headquarters, 85th Infantry Division, at 1800, 
Hovember 8, 1942. The official distance between Cwnp Claiborne and 
Camp Shelby is 257 miles by higln...-ay and 332 miles by rail. The authorized 
travel time by automobile is one day. (It is not shown whether accused 
traveled by automobile or by train). If the travel was by train, accordine; 
to the Official Guide of the Railways of the United States, the journey 
should have been completed within thirteen hours. J..:;suming that accused 
did not leave Ca..~p Claiborne until the morning of November 6th, the 
journey by rail should have been completed at 11135 p.m. of the same day. 
Since he did not arrive at Cs.mp Shelby until 1800 o'clock November 8th, 
regardless of node of travel, an unauthorized abser.co of one day. November 
7th to 8th, is clearly established. 

As to Specification 3, the evidence shows that the accused, 
upon assignment to the Service Company, 338th Infantry, Camp Shelby, 
on No-vember 8, 1942, was absent without leave from. that dat..3 to November 
13. 1942. 
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The fi.ndings of guilty of Charge IV, in violation of the 

96th .Article of ~ar, end of Specifications 1 to 4, inclusive, thore


·under, alle.;ing wrongful failure to maintain a sufficient bank bale.nee 
to meet the checks described in the respective Specifications, are 
supported by proof that the checks signed and negotiated at the post 
exchange over a period of a month by accused, and for which he received 
ca.sh, merchandise, or credit, were dishonored because of an insufficient 
balance in his account. All of the unpaic checks were redeemed by ac
cused. 

The accused made no attempt to contradict upon any Specifica
tion the testimony presented by the prosecution, but limited the evidence 
for the defense to offering a. reason for and in extenua.ti cu of the of-. 
fenses alleged. 

a. The accused is 25 years of age. There are no records available 
in the Office of The Adjutant General relative to the service of Lieu
tenant Stone. The charge sheet states that he was inducted as a.."l en
listed ma.n with the National Guard, September 16, 1940; appointed 
temporary second lieutenant, Infantry, firmy of the U~ted States, Dccenber 
12, 1941, and appointed temporary first lieutenant, Ma~· 21, 1942. 

9. The court was lege.lly constituted. No errors injuriously af
fecti:::ig the substantial rights of the accuEa1 were committed during the 
trial. In the opinion of the Board of Review the record is legally 
sufficient to support the findings of guilty, and the sentence. Dis
missal is authorized upon conviction of violation of the 61st, 69th, 
or 96th Article of War. 

Advocate. 

Advocate. 
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SPJGII 

CM 228952 1st Ind. 


War Department. J.A.G.o.. J.EB 1 8 ,943 - To the Secretary of War. 

1. Herevnth transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
First Lieutenant Herbert A· Stone (0-4524qO). 338th Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and sentence. 
In my opinion these offenses demonstrate a lack of responsibility on the 
part of accused. inconsistent with the performance of his duties as an 
officer. I recommend that the sentence be confinned and carried into 
execution. 

3. Inclosed herewith are the draft of a letter for your signature. 
transmitting the record of trial to the President for his action. and a 
form of Executive action designed to carry into effect the recommenda
tion made above. 

~~~' 
Brigadier General• U. S. Army,, 

3 Incls. Acting The Judge i>dvocate General. 
Incl.1-Record of trial. 
Incl.2-D~.ltr.for sig. 

Sec.of War. 

Incl.3-Form of E.xecutive 


action. 


(Sentence confirmed. G.C.M.O. 82, 8 Apr 1943) 
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WAR DEPARTMENT 
Services of Supply 

In the Office o! The Judge .Advocate General 
Washington, D. c. {385) 

SPJGK 
CM 228954 .. 

JAi 13 1943 

UNITED ST.ATES ) · PANAMA MOBILE FORCE 
) 

v. ) 
) 

Private JAMES D. McKINNON ) 
. {llOO'n47), Canpany E, 5th ) 

Trial b;y o. c. M., convened at 
Camp Para.1.so, Canal Zone, . · 
September .30 and Octcber 6, 1942. 
Dishonorable discharge and con

Intantry. ~ finement !CI! t11&nty {20) years. 
Discipllnar,r Barracks. 

REVIEW by. the BOARD OF REVIEW 

HOOVER., COPP and ANDREWS., Judge Advocates. 


1. The record of trial in the caae ot the soldier named above, 
has been examined b;y the Board at Renew. 

2. Accused was tried upon the .following Charges and Spociti
cationsa , 

CHARGE Ia Violation ot the 58th Article at war, 

Specifications In that Private James D. McKinnon, 
Canpany "E", 5th Infantry, did, at Rio Hato, R 
de P., on or about August 5, 1942., desert the 
service at the unitad states by absenting him
selt .frari. his organisation 1dthout proper leave·., 
and did remain absent in desertion until he was 
apprehended at Cheppillo Island, R de P., on or 
about August 9., 1942. 

CHARGE Ila Violation at the 69th Article ot. War• 
. 

SpecificiilUMa In that Private Janes D. l!cK1ur,0a,, ·· 
Canpany "E"., 5th Intantry, having been duly 
placed in confinement in the Guardhouse, Camp 
Paraiso., Canal zone on or about Augµst 15, 1942., 
did, on or about 4ugust 18., 1942, Heape .trca 
said confinement betore he was set at liberty by 
proper,~thority. 
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CHARGE III: V:iolation of the 96th .Article of War. 

Specification: In that Private James D. McKinnon, 
Canpaxv "E", 5th In.fantry, a prisoner lawfully 
in confinement in the jail on Chepillo Island, 
did, at Chepillo Island, R de P., on or about 
A~t ll, 1942, attempt to escape from such 
confinement. 

CHARGE IV: 	 Violation of the 93rd .Article of War. 
(Finding of gullty disapproved). 

.. . 

Specification:· (Finding ot guilty disapproved). 

He pleaded not guilty- to the Charges and Specifications. He was found 
guilty of Charges I, II and III and their Specifications, guilty ot the 
Specification, Charge IV, and not guilty ot Charge IV but guilty ot vio
lation of the 94th Article of war. Evidence of two preVious comictions, 
one by special court-martial for failure to obey the lawful order of an 
officer in violation of Article or War 64, and one by general court
martial for escape in violation of Article of War 69, was· introduced. 
He was sentenced to dishonorable discharge, forfeiture of all pay- and al 
lowances due or to become due, and confinement at hard. labor !or twenty 
years. The reViewing authority disapproved the findings of guilty ot 
Charge IV and its Specification, approved the sentence, designated the 
United States Disciplinary Barracks, Fort aavenworth, Kansaa, as the 
place of cali'inement and forwarded the record for action under Article 
of War 50!. 

J. The evidence shows that at about. 5 a.m., August 5, 1942, ac
cused absented himself without leave (Ex. C) whil.e his company was en
camped at Rio Hate, Republic of Panama (R. 10, ll). Accused had been 
on duty as kitchen police (R. s, 10, 11) and had been criticised by 
his first sergeant tor idleness (R. 81 11). When so criticised ac
cused said nothing, looked at the first sergeant (R. 11) and went out
side o£ the kitchen, ostensibly to wash pots and pans (R. 8). There he 
put on his shirt and said he was going to the latrine (R. 8), making 
the statement, "What the hell am I hanging around here .for?" (R. 12). 
About fifteen minutes later he was found to be missing (R. 8, 11) • 

•· About August lo, at Fecara, . Republic of Panama., accused approached 
a Panamanian civilian and asked him to transport him by boat to Darien,' 
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Republic o£ Panama (R. 23, 24). The civilian agreed to do so upon pay
ment of $25, which sum was paid in advance by accused (R. 24). Accused 
and the civilian then proceeded in a "cayuca" (R. 23, 24). Ori reaching 
Chepillo Island, which lies near the mouth of the Bayano river in the 
vicinity of the Canal Zone, and 1'hile anchored near the island they lfere 
seen by an outpost of the 158th Infantry located there (R. 13). First 
Lieutenant John W. Hunter, 158th Infantry, testified that after he had. 
received a report o£ a "strange cayuca" he went by boat 

"around the island *** to the spot where this boat 
was last sighted, the distance being approximately 
two miles. When we approached to within about three 
hundred yards from the boat, I hailed the boat and 
told them to heave to and asked them who they were, 
and got no answer. We kept approaching the boat, 
and through sign language and what Spanish I under
stand, I asked the Panamanian policeman to hail in 
Spanish. He did this, and upon his second nail, the 
man paddling the boat answered. By that time, we 
were within fifty to one hundred yards of the boat. 
In answering, ;this man identified himself, but did 
not identify the other person in the boat with him, 
who, as we could see, was a white man. We came along
side, and in English I again asked the occupants or 
the boat who they were and 1'1hat they were doing. I 
got no answer. I next told them that they had better 
go ashore, and I told the whi.te man in the boat to get 
over into my boat. The· first three times, this was 
disregarded. I then drew a pistol, placing them both 
under arrest, and I took them ashore. The white man 
who was the accused here - got in m.y cayuca after the 
pistol was drawn. P.e was dressed in civilian clotms 
and he made tm statement - the first time that he 
had spoken was after he had gotten into our boat 
that if I had been several hours later, I wouldn't 
have gotten him" (R. 14, 15). 

Accused was brought ashore, searched and questioned (R. 15) and after 
having been warned that "whatever he said· could be used against him in 
court" (R. 16), he stated to Lieutenant Hunter, "I might be a deserter" 
(R. 16). 
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Accused was confined alone in a cell of a jail on the island 
(R. 17). Oil August 111 "fihile so confined, a scratching sound within 
his cell was heard (R. 27) and it was discovered that he had a nail 
ab'out three, or !our inches in length (R. 29) in his hand (R. 27, 28). 
Examination o! the cell showed that some mortar between the bricks of 
the outside wall (R. 30) had been freshly scratched (R. 28, 30) to a 
depth of less than one-half inch (R. 30) and to a length of four or 
five inches (R. 31). This mortar had not been scratched when the cell 
had first been occupied by accused (R. 28, 31). The walls of the cell 
were about twelve inches thick (R. 29). The mortar was ttvery poor" 
(R. 30). A. sentinel on guard at thlt jail overl::eard accused SB¥ to an

. other sentinel, nif they did.'ltt have a guard posted at the jail *** 
he would get out - he would make his escape" (R. 32). 

Accused was confined in the guardhouse at Camp Paraiso, Canal 

zone, on August 15, 1942 (Ex. D). Scmetime during the early morning 

hours on August 18, 1942, he escaped £rem confinement (R. 35), ap

parently through 11a hole in the ceiling large enough for a man to 

crawl through and drop dOl\'Il to the ground on the outside" (R. 38). 

This hole had not existed at 9 otclock the night before (R. 39). Ac

cused was apprehended at Fort Clayton (R. 42, 43) during the forenoon 

of August 18 (R. 35), and was returned to the guardhouse at about 11 

a.m. (R. 38). 

Accused declined to testify or make an unsworn statement. 

4. The evidence shows, in respect to Charge I and j,ts Specifi 
cation, that accused, without authority, left his organization, 
Company "E•, 5th Infantry, at P.io Ha.to, Republic o! Panama, on August 
5, 1942, and. remained absent until he was apprehended of! Chepillo 
Island, Republic of Panama, on August lO, 1942. The circumstances of 
his absence .and apprehension, together with his declarations attendant 
thereon, clearly justify an inference that he did not intend to return. 
The court was justified in finding that accused did, at the place and 
time alleged, desert the service of the United States. 

Th~ evidence is undisputed that, after having been duly placed in 
confinement in the guardhouse at Camp Paraiso on or about August 15, 
1942, accused did, at the place and time alleged, in the Specification, 
Charge II, escape !'ran said confinement before he was set at liberty by 
proper authority. 
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The evidence in respec.t to Charge III and its Specification suf
ficiently shows that accused, having been lawfully confined in the 
jail on Chepillo Island, did, at the place and time alleged, attempt 
to escape from such. confinement. By the use of a nail, three or f'our 
:i,nches long, he began scraping away the mortar in the outer wal.l ot 
his cell. By this means he could have removed bricks and could have 
effected his escape had he not been interrupted. That he was attempt
ing to escape is indicated by his statement overheard by the sentinel. 

5. The charge sheet shows that accused was 20 years ot. age upon 
his enlistment on August 20, 1940. 

6. The court was legally constituted. No errors injuriously af
fecting the substantial rights of t.'1e accused were committed during the 
trial.. In the opinion of the Board of Review the record ot trial. is 
legally sufficient to support the findings and sentence. 
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SPJGK FEB 2 ;_, t:J ·3 
CM 228964 

NORTHWESTERN SECTOR 
UNITED STATES ) YlESTERN DEFENSE CC!JMllID 

) 
v. 	 ) Trial by o. c. M., convened at 

) Fort Stevens, Oregon, November 
Private LEON R. 	DAVIS ) 27, 1942•. Dishonorable dis
(39300104), Headquarters ) charge and confirement for
Battery, 2nd Battalion, ) three (3) months. Fort Stevens,
249th Coast Artillery. ) Oregon. 

OPilUON of the BO!\RD OF REVIEil 
COPP, HILL am. ANDREViS, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined in the Office of The Judge Advocate General and 
there found legally insufficient to support the sentence in part. 
The record has now been examined by the Board of Review and the Board 
submits this, its opinion, to The Judge Advocate Geooral. 

2. Accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that Private Leon R. Davis, 
Headquarters Battery, 2nd Battalion, 249th 
Coast Artillery, did, without proper leave, 
absent himself from his station at Fart 
stevens, Oregon from about November 2nd, 
1942 to about November 3rd, 1942. 

CHARGE II: Violation of the 96th Article of war. 

Specification: In that Private Leon R. Davis, 
Headquarters Battery, 2nd Battalion, 249th 
Coast Artillery, having been restricted to 
the limits of Fort Stevens, Oregon, did, at 
Fart Stevens, Oregon, on or about November 
?.nd, 1942, break said restriction by going 
to Portland, Oregon. 
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He pleaded guilty to and was found guilty of the Charges and Specifi 
cations. Evidence of five previous convictions was introduced. He was 
sentenced to dishonorable discharge, forfeiture of all pay and 'allow
o.nces due or to become due and confinement at hard labor for three 
months. The reviewing authority approved the sentence and directed its 
execution. The proceedings were published in General Court-Martial Order 
i-ro. 68, Headquarters Northwestern Sector, Western Defense Command, December 
14, 1942. 

3. The only question requiring consideration is whether the sen
tence is excessive. 

The ma.ximUT!l sentence permissible under paragraph 104.£, section A, 
Manual for Courts-Martial, 1928, for the offenses of which accused was 
found eu_ilty is confinement at hard labor for one month and three days 
and forfeiture of two-thirds o! his pey for a like per:!.od. The sentence 
imposed by the court was in excess of that, to-wit: dishonorable dis
charbe, total forfeitures and confinement at hard labor for three months. 
Section B of para.graph 104..£, Manual for Courts-Martial provides: 

11If an accused be found guilty by the court of 
an offense or offenses for none of 'Which dishonorable 
discharge is authorized, proof of five or more previous 
convictions will authorize dishonorable dischar~, total 
forfeitures, and, if the confinement otherwise authorized 
is less than three months, confinement at hard labor for 
three months." 

After the accused was found guilty of the Charges and Specifications the 
trial judge advocate read to the court evidence of five previous con~, 
victions, as foll01'rs: 

"Sum C.I!.. f.15. 61st A'.'f. Date of offense, Mey 5, 
1941. AWOL from about 15ay 5, 1941 to about June 15, 
1941. sentence announced and adjudged June 20, 1941. 
Sentence as ~p;:ircved Confined at Ha.rd Labor for one 
(1) month. Approved June 201 1941. 

11.Specicl c.:1. #9, 58th A.W. Date of offense, . 
AUt:,rrust 4, 1941. Desert the ·service of t~c ts. August
4, 1941 and surrendered himself at Ft. Crook Nebraska 
on or about Jan 21, 1942. sentence rumounced and ad
judged April 4, 11942. Sentence as approved, To be 
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confined at Hard Labor for three (3) :r.1onths & 
forfeit $20.00 pay per mo for like period. AP:
proved April 8, 1942. _ 

"Special C.M. # 19, 93rd A.W. Date of offense, 
August 4, 1941. #1. Steal civilian suit, value $20.00. 
#2. Did embezzle $13.00 fr .. Cpl Clyde G. Barker, on 
August 3, 1941. Sentence announced and adjudged :r.~ey 
14, 1942. Sentence as appro..ed: To perform Hard 
Labor without conf for three (3) months. Approved 
May 22, 1942. . 

"Special c.u. #26, 61st A.W. Date of Offense, 
June 30, 1942 • .ASICL from about June 30/42 to about 
Sept 5/42. Sentence announced and adjudged October 
5, 1942. Sentence as approved: To perfom H/L n/o 
conf for 3 mos, rest to limits of post for 1 mo, forf 
$18.00 pay per mo for 6 mos. Approved Oct 12, 1942. 

11SCM #63, 61st & 96th A.W. Date of offense, Oct 
101 1942. AWOL 10-10 to 10-12-42 Incl, ,Breaking re
striction Oct 10/42. sentence announced and ad
judged October 27, 1942•. Sentence as approved: To 
per.form Hard Labor vd.thout confinement for 45 days 
and to forfeit $18.00 of his p~. Approved Oct 31/42." (Ex. 2) 

Upon this evidence the additional punishment was imposed. 

4. To decide the main question it is necessary only to deter.ni!lc 
whether or not all of the aforementioned convictions were provable 
against the accused; whether the evidence of each prior conviction was 
admissible. 

The Manual for Co-;xrts-Ma.rtial, 1928, is controlling. It states: 

"Evidence of previous convictions*"'"* must*** 
relate to offenses cororr.itted during a current enlist 
ment, ~"* and in the case of an enlisted man during 
the one year*** next precedine the commission of any 
offense charged''• (par. 79s_) · 

To meet the requirements of the foregoing rule the evidence of previous 
convictions must be such as establishes proof of the following essential 
elemnts: 

a. An offense.

li• The commission thereof within the period of 
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limitation (which is, in the case of an enlisted 
man, during a current enlistment and during the 
one yee:r next preceding the commission of any of
.fen.se charged), and 

.£• Conviction thereof. 

The regulation defines the phrase "evidence of previous convictions" 
as used in the text and establishes as its equivalent proof of an 
offense.the commission thereof within the period of limitation an:l 
conviction thereof. The next sentence in the same paragraph of the 
Manual for Courts-Martial clarifies the period of limitation and reads 
as follows 1 

"In computing the one *38:- ye2r* 18H', periods of Wl

authorized absences as shown by the- findings in 
the case or by the evidence of previous convictions 
should be excluded. 11 (par. 79~_) 

In the .foregoing sentence provision is made for exclusion from and ad
ditions to the basic one year period under either or both of two pos
sible circtnnStances relatin6 to unauthorized absences shown by (a) 
evidence in the case, or (b) evidence of previous convictions. This 
provision merely furnishes a mathematical computation of addition and 
subtraction. The basic period of one year is subject to the process 
of simultaneous sub.traction and addition in exactly the same pericxi 
of time that represents unauthorized absences that arise under (a) or 
(b ). There are possible unauthorized absences that are not included 
in (a) or {b). For example, unauthorized absences for which there 
have been no convictions, or unauthorized absences following the cam-· 
missic::1 of an offense in violation of Article of War 61 or Article of 
War 58 outside of the period of limitation. Only periods of unau
thorized absences arising under (a) or (b) are subject to the process 
of subtraction from and addition to the basic period of one year to the 
exclusion of all other types and forms of unauthorized absences. This 
clearly appears from the fact that in each o.f the two sentences of para
graph 79.£ of the Manual for Courts-Martial, above quoted, the phrase 
"evidence of previous convictions" appears in close juxtaposition. 
Nothing in the context indicates that it was intended that the phrase 
should not have the same meaning when used twice in the same paragrBf)h. 
In fact., when first used, its meaning is clearly defined. According to 
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a generally accepted rule of interpretation the same meaning shall 
be given to the phrase when used again in the same paragraph. Ap
plying this rule of construction and paraphrasing the second sentence 
by- deleting the phrae:e "evidence of previo'..15 convictions" and sub
stituting therefor its defined equivalent, the sentence reads: 

"In computing the one '9H.'* yea.I'* iHH} periods of un
authorized absences as shown by the findings in the 
case or by 'rroof of an oi'fense,the commission there
of within the period. of limitation and conviction 
ther~of' should be excluded." 

The.two deductible authorized absences are therefore only ar:d ex.elusive
ly those shown by the. findings in the case and those constituting a..'l r:-£
fense c0l1lllli.tted within the period of limitation for which the offender 
has been convicted. All and any other unauthorized absences do not 
enter into the computation and evidence thereof is ina.dirissible for the 
purpose of authorizing the imposition of a more severe sentence. 

The foregoing construction of the regulation is strict and so it 
should be. The regulation under consideration authorized a more severe 
penalty to be inflicted upon one who is a persistent offender and for 
that reason evinces a depravity and incorrigibility which merit greater 
punishment (16 C.J. 1339). The rule is well stated in Ruling Case Law 
in relation to the construction of penal statutes generally: 

"It has long been the WAll settled general rule 
that penal statutes are subject to the rule of strict 
construction. They will not be construed to include 
anything beyond their letter even though within their 
spirit, and nothing can be added to them by inference 
or intendment. More correctly it may be said that 
such laws 2re to be expounded strictly against an of
fender and liberally in his favor.,• (25 R.C.L., 10811 
1082,-1033) 

The Judbe Advocate C-eneral has followed this rule of construction (Dig. 
Op. J.A~G., 1912-40, sec. 402 (5)). 
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"Criminal and penal statutes must be strictly 
construed; that is., they can not be enlarged or ex- . 
tended by intendment., implication., or by, arry equit 
able considerations *ff where there is My reasonable 
doubt., it must be resolved in favor of the person ac
cused of uolating the statute; that is., all questions 
in doubt will be resolved in favor of those fran whm 
the penalty is sought.• (Crawford, Construction of Stat
utes (1940)., sec. 240) 

· · "Statutes which provide tor a severer punishment; on 
conviction of a second or subsequent offense., being high
ly penal., must be strictly construed. (U. s. v. Lindquist.,· 
285 Fed. 447) They should not be extended by implication., 
and the legislative intent must be. ascertained £ran the 
words used by the la:nmalcers.***" (Crawford., Construction 
ot Statutes (1940)., sec. 361) · 

In United states v. L1ndq.u.st., 28.5 Fed. 447., 448 (1921)., the court stated:. 
•A statute providing for severer punishment on conviction for aecom of
fense is highly· penal, and must be strictly construed.• 

By application of the rule of strict construction to the findings 
and tacts in the case under consideration the findings show that accused 
cCllllllitted the offense or· absence. 'Without le ave in violation of Article 
of War 61 and breach of restriction in violation o! Article of War 96 
on November 2., 1942., and remaihed absent without leave until November 3, 
1942., a period of unauthorized absence ~ one day. The basic year for 
determining previous convictions is f'rm NOVE111ber 2., 1941., to November 2., 
1942. By excluding £ran that year the one dq perio_d of unauthorized 
absence as sh01m by the findings in the case and by retrojecting· the 
year by the same period the canputed year camnences on November 1., 1941. · 
or the five recards of convictions by courts-martial of:tered in evidence 
as evidence of previous convictions two on:cy, were admissible as posess
ing the essential. requirements under the rulea 

(a) 	SCJ.l #63., 61st & 96th A.W. Date of offense., October 

10., 1942. AWOL 1~10 to 1~12-42 incl. Brea.king re

striction Oct. 10., 1942. Sentence announced and ad

judged October 27., 1942. Sentence as approved: To 

perform hard labor without confinement tor 45 days and 

to forfeit $18 of his pay. Approved October 31., 1942. 
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Commenta These convictions possessed the necess~·y requirements in 
that there were involved as to both convictions offenses, commission 
thereof on October 10., 1942., which was within the period of limitation 
(November 1, 1941, to November 2, 1942) and conviction duly approved. 
Evidence of this conviction was properly admitted. As an U.'lauthorized 
absence of two dB¥s was shown thereby that period enters into the com
putation in like manner as the unauthorized absence shown by the .find
ings ·in the case. By that re-computation the commencement of the year 
is fixed at October 30, 1941. 

(b} Special C. M. #26, 61st A.W. Date of offense, June 
30~ 1942. AWOL fran about June 30/42 to about Se.Pt• 

· 5/42. Sentence announced and adjudged October 5/42. 
Sentence as approved: To perform hard labor 'Without 
confinement .for 3 months., restriction to limits of 
post .for l month, . and .forfeiture $18 PB¥ per month 
for 6 months. Approved October 12, 1942. 

Commenta Thi~ conviction possessed the necessary re~uirements in that 
there were involved an offense, commission thereof on· June 30, 1942, 
"Which was within the period of limitation (October 30, 1941, to 
November 2, 1942) and conviction duly approved. Evidence of this con
viction was properly a.dmitted. As an unauthorized absence of 67 days 
was shown thereby that period enters into the computation in like man
ner as the unauthorized abs~nces shown by the findings in the case and 
the foregoing evidence of previous conviction. By such re-computation 
the commencement of the year is fixed at August ~4, 1941 • 

. 
The other three records of convictions by courts-martial offered 

and received in evidence as evidence,of previous convictions involved 
offenses camnitted prior to August 24, 1941, to-ldta August 4, 1941, 
Auguat 4, 1941, and .May 5, 1941, respectively, dates which were prior 
to the authorized period of limitation and their consideration was 
barred on that account. Those three records o£ convictions lacked, 
.fatally, the ·essential elements o£ "commission \Id thin the pericxi or 
limitation•., were improperly received in evidence an::l considered by 
the court as evidence of previous convictions within the meaning of 
paragraph 79c of the Manual £or Courts-Martial and furnish no support 
for· the more-severe penalty imposed by the court than that authorized 
b.T paragraph 104.2. of the Manual for Courts-Martial. 

s·~ Inasmuch as .five ,Irevious convictions were not properly re
oeifld 1n evtdence against this accused, the additional punishment im
posed.under paragraph 104£ (sec. B) of the Manual .for Court811artial was 
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il:lprcper, and the sentence imposed was excessive. The maximum punish
ment for absence without leave for one day and breach or restriction 
is confinement at hard labor for one month and three days and for-
f:eiture of two-thirds pay for a like period (sec. A, par. 104.£, M.C.M.). 

6. For the reasons stated the Board of Review is of the opinion 
that the record of trial is legally sufficient to support on:cy- so much 
of the sentence as involves confinement at hard labor for one month 
and three days and forfeiture of two-thirds pay for a like period. 
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SPJGK 
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NORTHVIBSTERU SECTCR . 
U N I T E D S T A T E S ) VtESTERN DEFENSE COlvlMAND 

v. 
) 
) Trial by G. c. M., convened at 
) Fort Stevens, Oregon, November 

Private LEON R. DAVIS ) 27, 1942. Dishonorable dis
(39300104), Headquarters ) charge and confinement for 
Battery, 2nd Battalion, ) three (3) months. Fort Stevens, 
249th Coast Artillery. ) Oregon. 

DISSENTING OPINION. of MAJCR ANDREWS 

.. 
I do not concur in the majority opinion. By excluding the 


periods of unauthorized absence evidenced by the fourth and fifth 

prior convictions, the one year "deadline" for the introduction of 


'- previous convictions ws.s extended back to approximately August 26, 
1941. The_trial judge advocate produced evidence of a previous con
viction for desertion commencing on August 4, 1941, and extending un
til January 21, 1942. Ci>viously this showed another period of unau
thorized absence and the period was "shown -r.** by the evidence of 
previous convictions", as required by paragraph 79£ of the Manual for 
Courts-Martial. But the majority opinion contends that this unau
thorized absence may not be considered because the offense occurred 
on August 4, 1941, the first day of the absence. It is true that the 
offense occurred on August 4, but it is equal~· true that the con
viction reveals an unauthorized absence of several months. I cannot 
believe that the requirement of the Manual was intended to constitute 
a bl:indi'old concealing the unauthorized absence from the court~s view. 
In addition to the language quoted in the majority opinion, paragraph 
79~ of the Manual contains the foll01'ing: 

"In the event of conviction of an accused 
the court will open for the purpose of *** giv
ing the trial judge advocate en opportunity to 
introduce evidence of the accused's previous 
convictions by court--martial. 11 

It seems to me that the conviction for desertion was "introduced" by 
the trial judge advocate and that the unauthorized absence "shown" 
thereby may properly be considered QY the court to extend the dead
lin,e. This int~rpretation 0£ th9 Manual app:3ars to me more consonant 
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Tdth the reason for the requirement. Conceding that desertion and 

absence without leave a.re not continuing offenses (par. 67, M.C.M.), 

the fact is that the unauthorized absence does continue. The require

roont that the absence be shown by previous convictions rather than by 

mere morning reports or oral evidence is for the'purpose of conclusive

ly establishing the absence. On~e that absence has been established, 

the period mq be used to extend the deadline to include the "offense" 


· of absence without leave committed on August 4, 1941. Admittedly., if 
the court could properly take cognizance of the absence from August 4, 
1941, to January :21, 1942, all five previous convictions were properly 
received and the sentence to dishonorable discharge and confinement for 
three months was authorized (p. 101, M.C.M.). A construction which 
denies to the court the right to consider an unauthorized absence ap
pearing upon the face of a previous conviction introduced by the trial 
judge advocate does not accord with ray conception of the manifest pur
pose of tr.a language used in the Manual. 

Judge Advocate. 
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1st Ind. 

Uar Department, J.A.G.o., April 7, 194} - To the Secretary of War. 

l. Herewith transmitted for your action under Article of War 5~, 
as a.mended by the act of August 20, 1937 (50 Stat. 724; 10 u.s.c. 1522), 
is the record of trial in the case of Private Leon R. Davis (39300104), 
Headquarters Battery, 2nd Battalion, 249th Coast Artillery. 

2. I do not concur in the opinion of the Board of Review, and, 
for the .:-easons hereinafter set forth, am of the opinion that the sen
tence is legal and should be confirred. 

J. The only question involved concerns the legality of the sen
tence. The court sentenced accused to be dishonorably discharged the 
service, to forfeit all Pel¥ and allowances due or to become due, and 
to be confined at hard labor for three months. The maximum sentence 
permissible under paragraph 104£, Section A, Manual for Courts-Martial, 
for the offenses of which accused was found guilty, is confinement at 
hard labor for one month and three days, and forfeiture of two-thirds 
pay far a like perioJ. The sentence imposed by the court was arrived 
at by virtue cf paragraph 104.£, Section B, .Manual for Courts-Martial, 
which provides: 

"If an accused be found guilty by the court of an offen~e 
or offenses for none of which dishonorablo discharge is au
thorized, proof of five or more previous convictions l'lill 
authorize dishonorable discharge, total forfeitures, and, 
if the confinement otherwise authorized is less than three 
months, confinement at hard labor for three months.11 

Evidence of five previous convictions was considered by the court. 
If the court acted properly in considering the five previous convictions, 
the sentence is legal. If the consideration by the court of any of the 
five previous convictions was improper, so much of the sentence aa ex
ceeds the maximum permissible under paragraph 104£, section A, is 
illegal. 

The Board of Review (one member dissenting) held that three o£ 
the previous convictions ware improperly admitted in evidence by the 
court and that as a consequence the record of trial was legally suf
ficient to support only so much of the sentence as involved confine
ment at hard labor for one month and three days and .forfeiture o£ 
two-thirds pey :for a like period. 

- 9 

http:months.11


(402) 


4. The sole issue is whether the five previous convictions should 
have been admitted in evidence and considered by the court. Paragraph 
?9£, Manual for Courts-Martial., reads as follows: 

"Evidence of previous convictions. - Such evidence is not 
limited to evidence relating to offenses similar to the one 
pf which the accused stands convicted or to the evidence 
referred with the charges. Such evidence must, however., 
relate to offenses committed during a current enlistment, 
appointment, or other engagement or obligation for service 
01· the accused, and in 'the case of an enlisted man during 
the one year., and in the case of others during the three 
years next preceding the commission of any offense charged. 
In computing the one or three years, as the case may be., 
periods of unauthorized absences as shown by the findings 
in the case or by the evidence of previous convictions 
should be excluded." 

The paragraph thus stipulates that in the case of an enlisted man 
the evidence of previous convictions must relate to offenses committed 
during the one year next preceding the commission of the offense charged. 
However., in computing the one year., periods of unauthorized absences as 
shown by the evidence of previous convictions are to be excluded. Read 
as a whole the quoted paragraph expresses a clear purpose to consider 
all convictions for offenses committed within the preceding one year 
during which accused was present for duty. The paragraph has been con
sistently so interpreted by this office and the Board of Review since 
the rule was established in 1928. So interpreted the paragraph is simple 
and easy of application by· officers in the field. The administrative prac
tice in this regard is entitled to great weight and should not be abandoned 
in favor of a narrow and technical construction difficult of application. 

5. In the present case the offenses for which accused was tried 
occurred on November 2., 1942. Accordingly., it was proper for the court 
to admit evidence of previous convictions for offenses cornmitted after 
November 2, 1941. Two of the previous convictions introduced satisfied 
this requir€ment. Each of these previous convictions included the 
offense of absence without leave. In accordance vdth the Manual, these 
periods of unauthorized absence had the effect of "pushing back" the 
11deadline 11 beyond November 2., 1941. The two periods of unauthorized 
absence, added together., llmounted to 69 days. ConsequeRtly, the "one 
year" as re-computed by excluding the two periods of unauthorized absence, 
extended back to August 24., 1941, and evidence of previous convictions 
for offenses occurring on or after that date was admissible. However., 
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the oi'fenses covered b;y: the other three previous convictions com,idered
by the court all took place prior to August 24, 1941. But one 01· these 
convictions related to an unauthorized absence of 170 days, commencing 
on August 4, 1941. If this unauthorized absence could properly be con
sidered by the court, it would serve to "push back" the one-year period 
:far enough to embrace the remaining previous convictions, the earliest 
oi' 'Which related to an o.f.fense camnitted on hlay 5, 1941. Absence with
out leave is not a continuing offense and is committed on the date on 
which the person absents himself (par. 67, Manual for Courts-Martial). 
Since the absence vii tl:}.out leave commenced on August 4, 1941, the 
majority of the.Board oi' Review held that the 170-day absence could 
not be considered in computing the one-year "deadline". In their 
opinion the language of paragraph 79£, prohibits consideration oi' an 
un3nthorized absence cOI1111encing prior to the previously established 
deadline even though in fact the unauthorized absence continues into 
the one-year period. Their 01,inion is based upon the proposition that 
the unauthorized absence must be shown only by evidence of an offense 
committed within the one-year period, and that since the absence in 
question began,"'1;Tld therefore, technically speakinr;, was committed 
prior to Augus~~ 1941, it could not be considered. · 

In my opinion this is a strained and overtechnical construction of 
the Manual and not in conformity v.ith the apparent intent oi' the language 
used. A simple o:;..ample will illustrate the consequences oi' adopting the 
majority opinion. A soldier is on trial for a larceny committed on 
March l, 1943. On February l, 1942, he absented hiTT1self without leave 
and remained so absent for six months. He was convicted :for this 
absence. Under the rule announced by the majority opinion, evidence 
o:f this conviction would be inadmissible in the larceny trial because 

.the 	absence did not begin within the one year next preceding the larceny. 
In my opinion this is an absurd result, wholly incompatible l'li.th the 
intention oi' the Manual. l"'lhen the paragraph in question is read as a 
whole, it is clear that the intention is to compute the year by ex
cluding all periods of unauthorized absence for which the accused pre
viously has been convicted, and to go back one year excluding all · such 
abs~nce~. As observed above, this accords with the long-st.anding in
terpretation placed upon the language by this office. 

6. I recommend that the action oi' the reviewing authority ap

proving the sentence be confirmed and carried into execution. 


7. Inclosed are two forms oi' action prepared for your signature. 

Draft A will accomplish the confirmation of the sentence in accordance 

with nzy: views, and Draft I3 will accomplish the disapproval of so much 

oi' .the sentence as exceeds confinement at hard :labor :for one month 


/
1?J 
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and three deys and i'ari'eiture of two-thirds pey for a like period, 
in accordance with the views o! the majority of the Board oi' Review. 

~~.~ 
Myron c. Cr3Jller., 

Major General, 


The Judge Advocate General • 

.3 	 Incls. 

Incl. l - Record oi' trial. 
Incl. 2- Form oi' action "A" 
Incl. 3 - Form of action "B" 

(Draft A executed by Secretary of War 12 .A.pr 1943) 
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