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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. (1) 

SPJGQ 
CM 23511)7 - 8 JUL 1943 

UN~ TED S T'A TES ) ARtff AIR FO TICES 
) WEST OJA.ST TRADITNG CEN.TER 

v. ) 
) Trial by G.C.M., convened at 

Second Lieutenant GEO~GE ) santa Ana Army Air Base, santa 
R. GLAYIDUFN (0-72q573), ) Ana, California, 29 }~arch -
Army Air Forces. ) 8 April 1943. Dismissal, total 

) forfeitures and confinement 
) for life. 

OPINION of the IDARD OF REVIEW 
ROUNDS, HEPBUli:N and FP.EDERICK, Judge Advocates 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review, and the !:bard submits this, 
its opinion, to The Jud;·e Advocate General. 

2. Accused was tried upon the following Charges and Speci
fications: 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that George R. Claybourn, 2nd 
Lieutenant, A.c., 1120th Flexible Gunnery Training 
Squadron, did, at or near Kine:man, County of l'ohave, 
Arizona, at or about 1:00 a.m., on or about January 
20, 1943, forcibly and feloniously, against her will 
have carnal lmowledge of sarah E. Gallison. 

ADDI'IIONAL CHARGE I: Vio_lation of the 92nd Article of War. 

Specification 1: In that 2nd Lieutenant GEORGE :i. CLAYBOURN, 
1120th Flexible Gunnery TraininG Squadron, did, at or near 
Kingman, Arizona, at or about 2 a.m. on or about January 
20, 1943, forcibly and feloniously acainst her will, 
have carnal lmowledge of SAP.AH E. GALLI~N. 
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Specification 2i In that 2nd Lieutenant GEORGE R. CLA.YIDURN', 
ll.20th Flexible Gunnery Training Squadron, did, at or 
near Kingman, Arizona, at or about 3 a.m. on or about 
January 20, 1943, forcibly and feloniously against her 
w.i.ll, have carnal knowledge of SARAH E. GALLISON. 

ADDITIONAL CHA.-o.GE IIa Violation of the 93rd. Article of war. 
(Finding of not guilt~) 

.Specifications (Finding of not guilty.) 

. ADDITIONAL CHARGE III: Violation of the 93rd. Article of War. 
(Finding of not guilty.) 

Specificationa (Finding of not guilty.) 

ADDITIONAL CHARGE IVi Violation of tho 92nd Al·ticle of War. 

• . I ,, ..,
Specification: In that 2nd Lt. George R. Claybourn, .i...i..,;.Oth 

Flexible Gunnery Training Squadron, then Aviation Cadet 
George R. C~bourn, A.c., did, at Sacramento, California, 
on or about .the 2nd of May, 1942, forcibly and feloniously, 
against her will, have carnal knowledge of one Ruth Geiger•. 

\ . 
A motipn to strike Additional Charge II and Additional Charge IV, on . 
the ground that there was no substantial compliance with the provisions 
of Article of War 70 in that-accused was arraigned upon specifications 
alleging commission of the offenses on . .2.May 19421 where~ the copies 
of the charges served upon him alleged the commission on 15 May 19421 
was denied~ Thereupon defense interposed a special plea to the juri&
diction of the court as to Additional Charge IV and its Specification 
on the ground. that there had been no substantial compliance with Article 
of War 70 especially in that accused "was not afforded the opportunity 
by the investigating officer to report witnesses and have their state
ments axaminean, and also because the charge was referred for trial one 

day prior to the day upon which a copy of the Charge was served upon 
accused. This plea was denied. Accused pleaded not guilty to all 
Charges and Specifications. A motion for findings 0£ not guilty as to: 
Additional Charges III and IV and their Specifications was denied. He ' 
was found guilty of the Specificati-0n of the Charge and of the Charge, 
of Specifications l·and 2 of Additional.Charge I and of Additional 
Charge I, of the Specification of Additioruµ. Cliarge IV and of Additional 
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Chai·ge IV. He was found not gui·lty of Additional. Charge II and its 
Specification and of Additional. Charge III and its Specification. No 
evidence of previous:convictions was introduced at the trial. He was 
sentenced to be dismissed the service, to forfeit all pay and allowances 
due or to becor.:e due, and to be confined at hard labor for the term of 
his natural life. The reviewing authority approved the sentence, designated 
the United States Penitentiary, :.rcNeil Island, Washin[;i,on, as the place 
of confinement and forV1arded th'e tecord of trial for action under 
Article of war L;3. 

3. For convenience, the evictence, in pertinent part, is reviewed 
in relation to the res:[B ctive Specifications. 

The Specification of Additional Charge ry. 

a. For the Prosecution: 

Hiss Ruth Geiger testified that, on 2 May 1942- she and accused, 
though they had never met before, attended a prea:rTanged party at the 
home of mutual friunds llailled Hagan (R. 43, 44, 58., 131). Ti:1e home was 
located in a residential district of Sacramento, California. In the 
earlier part of the evening there were five girls and two.aviation 
cadets present and, after introductions, they did no more than sit and 
talk during which period drinks were served and she had a bourbon high-
ball (R. 58). , 

About an hour later four of th~ party, includ:i,ng harseli and 
accused, YTent to the Senator Hotel, met tlU'ee more aviation cadets and 
after some dancing all returned to the party. Although she sat l','ith 
accused in the taxicab by vmich they went to the hotel and in the car 
of one of' the cadets in which they returned to the house, there was 
no undue · fa.miliari ty betv,een them (R. 59-61). At. the hon:e there were 
further introductions, drinks were mixed and she had another bourbon 
highball. hong those present were J.Iiss Rose Oles:>n arrl Ll.eutenant 
(then cadet) Jack Commander. In the ensuing hour. there was dancing, 
conversation and a moving about from one room to another. She danced 
w.i.th accused and at one time he kissed her ,mile they were seated on a 
davenport (R. 63, 64). 

At about 11 o'clock someone announced that theywere. 11 out of ice" 
and she su5gested e;oing to her home, a distance of from 5 to 7 blocks, 
to get some. Accused volunteered to accompany her (P.. 65, 66). They 
took Cadet Adainson1s car, went to her home, got some ice and returned 
(R. 44, 68, 69). During this episode accused made.no advance of any 
kind toward her (R. 69). 
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Somewhat later he invited her to go out with him to get some 
"7-Up" for mixed drinks and they again used the same car, went to a . 
store .about 7 or 8 blocks away and returne_d directly •to the house (R.45:, 
72, 76). Accused was driving and -qpon returning he parked the car on 

the wrong aide across the street from the house and turned 0££ the lights 
(R. 45, 82). The car was Cadet Adamson's two-door, five passenger 
Pontiac coach, mod.el 1940 (R. 81, 138). Accused was sitting at the 
'Wheel and she sat by his side, on his right (R. 82). · 

He .asked her to kiss him and she said •All right". While kissing 
he put his rieht arm around her shou1ders and his left hand on her leg 
(R. 45, 85)• She asked him not to do that, removed ~s hand and said 
•Let•s go in the house" but accused answered 14Not yet" (R. 45, 85, 86). 
He again put his hand on her leg, this time underneath the dress, and 

. tried to rem.ova her girdle. At tltls she became frightened and excited. 
She kept protesting and in the struggle· bit him (R. l+h, 88j 92). · She 
struck and kicked him and he hit her about the !ace (R. 46, 92, 94). 
She made an effort to get hold of the door handle so as to leave the car 
but he kept her from reaching it and locked the door. Accused said he 
was "going to have" her. The struggle continued but accused was hinde,red 
by the steering wneel and she was abJ.e to brace herseli against tne i'oot 
boards (R. 47). · 

She kept pleading with him; begged him to stop and let her 
· alone. She cried and screamed for help (R. 47, 127). By this time 

accused had forced her into the corner of the front seat with her 
back against the door and in a semi-reclined position,R. 91, 92, 96). 
He then picked her up and threw b,er over the back of the front seat 
to the rear seat. She landed in a reclining position with her head to 
the left side of the car, part of her body on and pm-t of£ of the seat 
(R. 48, 97). Accused followe_d immediately and before she "knew acything" 
he was on top of her (R. 48., 98). He pinned her dovm to the seat so 
she could not mova and again attempted to remove her girdle. She tried 
in every possible way to stop him. She pleaded, fought and struggled 
with him but to no avail (R. 48, 103, 104, 106., 108). The girdle was 
partially removed and hung about her right ankle (R. 110). Accused 
managed to .force her legs apart (R. 108} and eventually penetrated her 

private parts with his, causing her "terrible pain" - na horrible 
pain being pushed·in me" (R. 49, 113, 114). She did not consent to 
the act (R. 52)~ · 

Thereafter accused got out of the car and she replaced her 
girdle which was still dangling around her ankle, .fixed her stockings 
and also got out of the car (n. 49, 114). Accused attempted to kiss 

-4-



(5) 

her and she pushed him away and tried to run off but he grabbed her, 
pulled her back and tried to force her into the car again (R. 50, lJ.4-ll7). 
She braced her arms against. the car door to prevent him from doing so 
and then, noticing people in an automobile parked some distance away, 
she reached behind her with one hand and sounded the horn (R. 50, 119, 
120). 

Thereupon Cadet Commander came over fro:m the other car and., excitai 
and scared, she asked him-to get accused away from her. She then ran 
back toward Hiss Oleson ,mo had gotten out of the other car and was 
standing between the two automobiles (R. 50, 121). She had not known 
that Con:unander and Miss Oleson were in the car and did not recognize 
them until Connnander came toward her and she r.ad run back to lifiss 
Oleson (R. 121). She was hysterical and crying and did not, at first., 
speak to tiss Oleson who put her anns around her and tried to console 
her {R. 51, 122). Corrnnander fina1ly came back and she asked them to 
take her home. They walked across the street, Conunander went into the 
house to get her coat and bag and then he and Miss Oleson took her home. 
She told them that accused had gotten very rough with her, had acted like 
a.. beast and that she had an awful struggle with him, though she did not 
tell them he had intercourse with her (R. 51, 122., 123). 

When she arrived at home, still crying and hysterical, she knew 
that her father was there but she made no complaint to bin). (R. 123, 
124). She removed her clothi~g and discovered that her dress and slip 
were ripped and torn, that there were spots of blood on her gi-rdle, dress 
and slip, that she had bruises on her arms and legs and that the sldn on 
her legs was torn. The severe pain which she felt at the time of the sexual 
penetration remained for a long time (R. 51, 52, 124, 126). She did not 
tell Hiss Oleson that accused had intercourse with her when she saw her on 
the next day, made no report to the police and had no physical.' examination 
made by a doctor (R. 125). She burned the girdle and slip the next day 
(R. 52). She did not inform anyone because she was ashamed and "didn't 
want anybody to ever know about i t 11 and she did not want to hurt her 
parents, especially her mother who, because of her age and condition of 
health, would have found it ''too much for her" (R. 128, 129). She did 
finally tell },fiss Oleson about the intercourse when she learned of the 
imrestigation being made by Lieutenant Williams sometime in February, 

· 1943 (R. 125, 126). 

Vfl1en asked by defense counsel on cross-examination, respecting an 
interview with Lieutenant Williams on a date not disclosed: e11sn•t it 
true at that time you said there had been no sexual intercourse involved 
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on this evening? Isn't that true?", she had answered "Yes"· (R. 56), 
but when later cross-examined by defense counsel 1'lith regard to the 
same 'i.nt.erview and asked: 11As a matter of fact, didn't you volunteer 
the information to him that you did not have intercourse on the night 
in question?" she answered 11 He didn't ask me if I had and I didn 1t tell 
him I had. I just told .him that there had been a terrible struggle and 
.he had treated me very roughly"• She had refrained from volunteering 
i~ormation at the time because she was ashamed and did not want any-
body to ever know about; it and thought that i£ she told anything she wou1d 
probab~ have to go tc>- court and testify (R. 12$). ' 

In May, 1942, Miss Geiger was 24 years 0£ age, 5 feet, 5 inches 
in height and weighed appro..umate~ l.20 pounds (R. 77). She was a 
comptometer operator !or Pacific Coast Gas and Electric Campaey-• 

.. 
Miss Rose Oleson testified that she and Ruth Geiger were very 

close and intimate in their.relations and that she considered Ruth 
her best friend (R•. 141) •. She attended, the party at the Hagan "house on 
the evening of 2 May 1942 (R. 1.36) and at about 11:30 p.m., in com.pa.ey
with an aviatie~ cadet by the name of Commander, left the house and went 
to his automobile which was parked across the street (R. 1.36, 1.37). 
She had noticed that Miss Geiger had left the house ~fore she did but 
did not know where ~a.had gone (R. 144). 

phe and Cadet Commander got' into the .front seat of the autom.obile, 
turned on the lights and radio to which they then listened (R. 137, l,381 

· 142, J4J). She saw Cadet Adamson's car parked about 25 feet in.front · 
of them, and sometime later observed a shadoey form moving about on the 
be.ck seat of the· ear. · She wondered what was going on though she did · 

.not know who was in the car (R. 138, J4.3, J44). Later she heard a bottle 
crash, a horn sounded and someone screamed lou~. LOoking up she saw 
Miss Geiger and- accused strugg.ling by the side' 0£ the .A.damson car (R. l.38, 
l44, J45). · Miss Geiger -.ras trying to-get away aod accused was pushing 
her backwards attempting.to get her back into the car (R. J45). She 
turned to Commander and said. 11It looks.like Ruthie needs some helpV · 
whereupon he immediate4r got out of the automobile, ran over to accused, 

.,, . grabbed him and threw him again8t & wall (R. 1:39, 145). After that she 
did not see·the accused again (R. 1:39). 

. . . By that time .she had also gotten out o.f the car anc1· was going 
toward the group when Miss·Geiger came running toward her crying 
hysterically. Her·clothes were lll'inkled and disarranged and her hair 
disheveled (R. 1.39). She put her arms around her and tried to console 

-6-

http:attempting.to
http:com.pa.ey


(?) 

her and Hiss Geicer said: · 11'l'hank God, you are here; I think he would 
have killed me" (R. 139, 146). They walked to the middle of the street 
and when Cor.unander joined them proceeded to,va.rd the Hagan house, :Miss 
Geiger crying and asking them to take her home. Comman~er went into 
the house while the girls waited, got 1.Iiss Geie;er • s coat and bag and 
then he and witness took l:iss Geiger home (R. 139, 140, 146). 

On the way home 1'.iss Gei~er continued to ccy but gave no details 
of what i-ia.d happened and, although witness saw her and discussed the 
affair with her on t,1e next and subsequent days, she did not discover 
the fact that accused had intercourse with her until sometime in 
February-, 194.3, w,1en she knew that an investigation was being made and 
Ruth fi11a.lly told her. She had advised J.liss Geiger not to tell the whole 
story- to the investigating officer because, in th~t way, she might avoid 
going to court (R. 146, 149., 150). l'.iss Geiger had told her llshe couldn't 
go throug-h with it, she had oeen trying to forget it and just couldn't 
do,it11 (n.. 151). 

Second Lieutenant Jack B. Cor.ui1a11.der., Air Corps., testified that he 
~ad known accused since they had been aviation cadet students in an 
advanced trainint_; school between April .:ind June of 1942 (R. 153). On 
the evening of 2 1:ay 1942 he had attended the party at the na{:,an house 
(R. 155). They all had something to drink, t1ough he did not l'emember 
seeing either 1:iss Geiger or accused take a drink (R. 160). Sometime 
later in the evening he and liiss Oleson left the house and went out to 
his car (R. 155, 16o). They got into the automobile and looked at a 
picture; then he turned on the radio, they talked for a while and he 
kissed her once or tTdce (R. 155, 161., 162). During this period he 
noticed Cadet Adamson's car parkea about 30 or 40 feet in front of his 
car. Later his attention was attracted by the sounding of the horn in 
the car ahead (R. 156, 161). Prior to this he heard no noises coming 
from tnat direction noi· had he noticed arzy occupant in the car (R. 161, 162). 

Innnediately after the horn sounded he saw r:iss Geiger jump out 
of the car followed by accused who caught her and tried to fQrce her back 
in the car. He saw accused put her in tne car and at this point he got 
out of his car and ran over to get accused out of the car. He did not 
recall whether he pulled him out or whether he backed out but a struggle 
ensued in which accused swung his arm around, caught him off balance and 
sent him reeling to the wall (R. 156, 164). hleanwhile, l!iss Geiger again 
got out of the car and ran back to Uiss Oleson where vd.tness joined them 
and proceeded across the street to the house (R. 164). He recaD.ed 
hearing a bottle fall on the pavement when he went back to his car (R. 162.). 
J.Iiss Geir;er ,.,us ·crying and hysterical (R. 157, 167). She wanted to be 
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taken home and i1e and i:iss Oleson took ner, acco;-;1panying her to the door 
of her house. She did not relate to eit11er of them what iw.c.i happened 
(n. 157, 164). 

Ile and U.ss Oleson then returned to ti1e party where i.1e a;;ain 
saw accused in the sittin6 room. 'l'hey glared at one another i.:lut he 
noticed nothinc unusual aoout accused's appearance th01.,i_:h 11 he did not look 
as well kept as he usually did -l} * * he just did not look as smooth 
as he normally did." (R. 166) 

b • . For the defense: 

Accused testified under oath, that durine ti1e 1:~onth of :'.ay, 1942, 
he was an aviation cadet student stationed at :.::-"':hQ," Field, California. 
On Saturda;:,r evening 2 I.'.ay 1942 he attended a party at the home of friends 
in Sacrar.1ento, California, where he· r.~et :.:iss Geir;er for tile first time. 
'I'he group t:wn consisted oi' f'i 're ~irls anu two cadets (I1. 41?2). After 
introductions they all had a drink of Dour·oon (R. 48.3); then, in order 
to provide coupanions for tf'.ree of ti1e girls, four of the :!_,arty, including 
:,:iss Geiger and accused, vrent to the senator Hotel in a ta.xi. Upon 
arrivinG at the hotel they nad a"lothcr clrin.~ at foe ~er (R. 484), and 
a.I.'ter meeting tnree ot11er caaets ti1ey all proce.ea.ed back to tne house 
in two autor.i.obiles belon2,i.ng to· tv:o of the cadets (H.. 485). 

After parking ti.1ei.r car on the side of the street opposite 
the house, accused and ilis to-roup ,·rent in and when the ot~1ers arrived there 
were i'urti:~er introductions. One of the cadets urouei1t .:i. quart of Bourbon 
whiskey a.ml a'"' pint cf Sout:i1ern Corni'or·i:. whiskey. T;iere ensued 

"a [;eneral get-to getl1er of youni:;er people, 
drinidnr;, dancint;, a little necldns and 
general conversa·cion. They kind of split up in 
groups nncl then they split in twos". 

Sometime later while he -vras in t:1e kitchen ·with his ams around ;Iiss 
Geiger t11e party ran sl1ort of ice and she proposed that they go to her 
l10,·u.e for soue. He thereupon borrowed .Aililrnson' s car-and went vrl th her 
to get the ice. ae arove with boti1 hands on ti1e wheel and she sat 
against ti1e door on llis rignt. At the house, ,·rilile in the kitchen, he 
kissed her., 11 not what you would call a soulful kiss out it was returned" 
(R. 487-429). They returned to the party, this time !::iss "Geiger sitting 
in the middle of the seat with his ri;;llt am around her and he kissed 
her again before they vrent into the hot~se (i .• L;.90). 
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After the ice was provided it was discovered.that ·there was no 
mix for the drinks pl'ld again accused and I.r:iss Geiger went to get some 
(R. 49l, 492). He bought a half a dozen bottles -v1hich he placed in the 
middle of the floor in the front of the car (R. 492). On the trip to 
and from the store he drove with one hand while his riGht arm was around 
the girl.. He parked. the car on the opposite - side from the house on 
their return and turned off the motor and the lights. He then asked 
whether he might kiss her. .She made no reply but though -she had her hand 
on the door and ~12.d started to get out, she turned her head back over her 

· shoulder and he ld.ssed her (R. 1+93). 

He had "somewhat scooted across the s~at preparatory to getting 
out of the autor.iobile 11 (R. 493),but was apparently 11 still mider 
the steering wheel" leaning tovVard her (R. 494). A general conversation 
followed. Then: · · 

"I kissed her and we ld.ssea. a couple oi' more times 
and each time we ld.ssed the fervor of the moment 
carried itself·to a higher passion, I mean .by that 
we eventually -vrere scooted over in the right hand 
corner of the cur and Iv.as more or less up on my 
right thigh and she was on her left thigh and our 
upper bodies were together". 

His arms were around her, the lei't,at tile waist and.the right 
·at.the shoulders (R. 494). Their !)assions were more br less aroused and 
·nsfle was returning rey ld.sses ·with more than ordinary ferver;. her breathing 

was a little heavy and she was panting". Her arms were around him (R. 495). 
Then he placed his hand on her leg (R. 494). She said, 11Please don't do 
that" a.,<l he removed his hand (R. 495, 496). He started playing Viith 
her hair and ears; 11 Just toying vrith the ends of her ear and rub~ing the 
back of her neck w.i. th rey finger tips. I can remember blO'ld.ng in her ear. -
her left ear, once, softly with a little air". She was "responding". He 
put his hand back on l:e:.~ leg, moved her dress up and played with the 
outside of he:..· :d[;ht leg 'I'd.th his left hand. She rr.acle no· protest (R. 496, 
497). 

He then put his left knee between her legs and then got both 
of his between hers. Still she did not protest~ He.unbuttoned his 
trousers, took out his penis and tried to move her panties aside but 
they vrould not move. "They wern1t the ordinary panties a· girl wears 
which are loose material so they can be readily moved aside" (R. 497). 
"I had nzy- penis out at the same time and was trying to get her in a 
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position so I could have her" (R. 500). He asked her to remove her 
panties but just tr1en a light fl.ashed and "more or less broke t,1e spell". 
She said 11 no11 ., she 11wouldn't take ther,1 off" (R. 498., 499). 

At this time she started crying and said "Oh Bob, we shouldn't 
be doing this"· (R. ,4.99), by which he assumed she meant "we shouldn't 
have been in the position we were in; I shouldn't have been attempting to 

s 0 11insert 1:iyself into her and sl1e slwuldn' t have allowed me to do 
(n. 500). He"rolled off her" toward the middle of the seat. She con
tinued to cry, pulled her dress down and he tried to console her telling 
her nothing hacl happ::med and not to be wor:ded about it (n. 499). She 
expressed fear tliat someone r.tl.ght see them and he said "There I s an automobile 
back there"• 

As she continued to cry he told her "to cut it out; there wasn't 
any sense in it" and 11 scooted uack to the lei't of the seat away i·rom her"·· 
About that tine s,1e started open.inc the door and getting out of the car. 
As she stepped on tlle runnin~ board he said "You damned fool, don't get 
out there, of.course they will see us" (R. 500). With that she started 
c$ne harder and jerlmd he.r a..~1 free. He grabbed at her arm again and 
in doing so accidently sounded the horn. He ca'.lght ner a few steps fr.om 
the running board. Hi.s pants were partially unouttoned and i1e attet1.pt.ed 
to button t~1em oofore she l1ad left the car, but he vras partially disarranged 
when he caught her. The car parked near them was about 50 or 6o feet away 
and she was going toward it when he held her back meam;hile trying to 
button his pants (R. 501). 

11 I still tried to console her: tried to assure her 
nothing had happened, that I hadn't been successful 
in even prox:il~ating a penetration and nolxidy could 
have seen her and there was no sense why she f~lt 
she could nave been seen and - well, I guess the two 
of us had just lost our reasoning power" (R. 502) • 

By that time he becane angry, s;-;earin1:; at her and calling her 
names. He said "You dizzy bitch, shut up11 • At that.' point Couunander 
came up and grabbed his shoulder. He turned ::.round, gave Commander a 
shove sending him stumblinG against the fence along the walk and 
angri~. said 11You dirty son of a bitch, keep your hands off me. I will 
take care of myself". 

He denied that he had ever hit Eiss Geiger., that she had screamed, 
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scratched or bit him, and that she had ever, on that night, been in the bac.i<: 
seat of the Adamson automobile (R. 599). He did not see l:.1ss Geiger or 
Commancier a.;ain that night after gathering the bottles and going into 
the house (R. 50.3). The next day he called J.1ss Geiger on the phone 
calling bimseli 11 ti1e oad boy that cussed you out last·night" but she 
hung up (R. 504). 

When asked.upon cross-examination, whether he had told Lieutenant 
(formerly Cadet) Commander, on or about 18 January 194.3, at Kingman,· 
Arizona, 11! i:;uess I Vfouldn• t have to apologize for vihat happened 
in Sa~ramento if you had knoVln I had already screwed that·girl (Ruth 
Geiger) that nif;llt11• he denied making such a statement (R._ 587, 588). 

Lieutenant Jack Commander, on rebuttal, testified that, on or 
about 17 January 194.3, while riding in an autcmobile near Kingman, 
Arizonaa 

"Lieutenant Claybourn and I were talld.ng and 
we mentioned an apology he had made to me while we 
were at Dasie Instruction School at ;.:ati.1er l.<'ield.. 
He told me he :would not have made the apology he 
had, had I known all the facts that took place 
that night up in sacrar,~ento, and he said that that 
night he had screvred the girl (Ruth Geiger) before, 
and said had I known that I Trould not have felt like 
I did about the matter. 11 · (R. 6.36) 

In May., 1942, accused v:as 25 years of are (R. 003), weighed 
ap!"roxima.tely 155 pounds (R. 547, 580, 601) and_ ;ya.a about 5 feet., 9 
inches in height (R. 547). · 

The Specification of the Original Charge. 

The Specifications of Additional Charge I. 
a.·· For the prosecutions 

J.:iss Sarah E. Gallison of Kin~, Arizona, and by occupation 
a stenographer and clerk in the office of the ·Asse~sor oi Echave County, 
Arizona, testified that, on the night of 19 January 194.3, she and 
Lieutenant Ansell 13:rovm were in.Gaddis' Cafe in King,·:an, Arizona (R. 209, 
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210). Though not engaged he had asked her to marry him and they had 
kept steady company for a month (R. 274, 280). After purchasing a 
drink for her and follo,dn6 a dispute Brown Je ft and accused, whom she 
had lmown for a l}eriod of four or five weeks, sat dovm with her (R. 210, 
211, 286, 287). They danced tvrlce and then accused asked whether he 
might take her home to v.hich she agreed. 

He obtained automobile keys from another officer and at about 
ll145 p.m. they left the care (R. 211, 288-290). Other than the dancing 
there had been no intimacy or familiarity in their conduct (R. 211, 290). 
Accused drove the car, which was a four door sedan, and she sat on his 
right directing hov1 he should drive to her house (R. 212, 290, 291). He 
followed her directions for a while but finally failed to make a suggested 
turn and kept going along an unused and practically abandoned road. She. 
remonstrated, telling him to turn around and though he said he would, he 
did not do so. 'Thereupon she became worried and apprehensive, turned 
off the ignition and jerked the keys away (R. 213, 214, 291-293)• At 
this accused slapped her face so hard that it stung and lmocked the 
cherlng gum out 01' her-mouth (R. 21.3, 295). He grabbed the keys from her,. 
started the car again and continued for some distance further and then 
pulled over to the side of the road and parked, turning off·the ignition 
and the lights (R. 214, 293, 294). · 

Without .further preliminaries, he put his right arm on the 
back of the seat, his left arm on the steering wheel and lifted him.sell' 
over on top of a.iid facing her (R•.2J4, 215, 295). Then he kissed her and 
put his left hand under h~r dress and placed it on her thigh (R. 215, 296). 
She asked him to let her go and started to fight, hitting at hiin with her 
laft elbow trying to get him away. He pulled her down in the seat so 
that her head was in the left corner under the arm rest and she was lying 
on her back (R. 215, 297). He started tearing at her pants and she t.ried 
to ldck him with her left lmee, and to scratch him when~ver her hands 
were free, saying "Let me go"· but he siapped her in the. face and told her 
to "shut u.p11 • He was ~ upon her, holding her down with one arm across 
her chest and 'With the other reached ·in his pocket saying "Don't worry, 
nothing 1s going to happen to you, I•ll use something" (R. 216, 297, 298).

' . . 

He then placed his hand on her private parts and she grabbed his 
penis to see if she could hurt him andsanething crone off in her· hand 
(R. 217, 304). Accused said 1'You have ripped it11 and reached into his 
pocket agaitl. He was on top of her., pinning her down;. her head was 
still under the arm rest and she seemed to smother for it was ha.rd for 
her to get air. She was scared, on.the-verge of crying and'continued to 
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ld.ck and scratch him, but he nevertheless forced his private parts in1<_o 
hers.(R. 217, 298-301). "He gave tyro sharp 1unges11 and she felt pressure 
and pain in her stomach. She was still.asld.ng him to let her co, kicked 
him and, vlhenever her hands Tlere free, hit at him. Then she felt the 
pressure relax, accused heaved a si'gh., and raised bimsel! off of her. 
Dangling a "rubber thing" 'Which he held in front of her, he said "See, 
nothing happened to you" (R. 218, 301-JOJ). 

She complained 11·I am sick, let me. out"· and he said nr,·ll go 
with you"·• Tihen- she stated she v1anted to go alone accused insisted he 
would go with her and, putting his.arm around her, pinning her arm to 
her side, he walked her to the rear of the car where, after further protest 
fran her he released her. She ran across the road, thinking she cou1d go 
up into a cove of rocks in the hill and get away, but found she could not 
do so because of an embankment and in her attempts her feet caught in 
some viire. By this time accused cam.a up to her, grabbed her and jerked 
her back across the road. She fell to the -paving on her lmees (R. 2191
269., .307-309). She hit at him and he hit her on the head 'With his fist, 
knocking her down so that she struck her head on the ground. This dazed 
her so she couldn't see. They then scui'i'Jsd and she fought and tried to 
jerk away from him. When sh~. succeeded in getting to her feet ha pushed 
her backward tovrard the car. ·. · 

She then got up on the running board of the car thinking that, 
since whe was taller than the door, he could not push her into the car. 
Thereupon accused hit her in the chest knocking her head against the top 
of the car. She was then definiteJ,y dazed and •could see 'White things 
in .front of .her eyes"• He hit her again and she fell upon her back into 
the front seat (R. 219, 220, 310-.312) •. He started to follow her into the 
car but she Id.eked him. \Th.en he backed away saying •you've b1oodied my 
nose", she got out of the cai; and ran do,•,n the road toward Ki.nt,nan trying 

\to get· away. She was exhausted and 'When accused chased her he: caught 
her before she had gone vecy far, ST1ore at her saying "You are not going 
to get away from me 11 • He grabbed her by the hair, hit her in face 
and taking her by both hands pulled her back to the car 'While ·she kept 
kicking at his shins (n.. 221, JlJ, 314, 318) • . 

When they got to the open door of the car he threw her upon 
her back on the front seat and got on top of her again. She pleaded 
with him to let her go. Sia kept slapping at hill1 and tried to. get up, 
but her leg~ were pinned down. He hit her again and again telling her 
to "shut up" 'Whenever she spoke (R. 223, 319, 320). He again put his 
hand under her dress, forced her legs apart, ripped at her pants, put

. , 
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his hand on her private parts and although she was fighting and trying 
to move her body to_p:r;-event it, he again forced his private parts into 
her. stie felt a tearing pain (R. 222, 223, 321, 322). Then she felt 
accused "relax again and sort of sighm (R. 224, 323). 

When he got up she- said "this time I Qlll really sick; let me 
outtt: and he replied "All. right but I'll go with you and help you";• He 
}cept his hands on her all the time, pinning her arms as he had before, and., 
ai'ter walldng a.ro.und. the car to the other side he released her and she 
took off her coat intending to 11make another break to get away"'• She 
still complained of being sick and he turned her around and gouged or 
kneaded her stomach. Then she broke his hold on her and started running 
as fast as she could down the highway toward Kingman (R. 224, 324, 325). 

. Accused again caught her, g.-abbing at and tearine her sport 
jacket. He grabbed hold of her hair, slapped her· face, jerked her around 
and dragged her back to the car where he threw her again upon her back 
in the front seat (R. 224, 327). She was· fighting, Id.eking. a.t him and 
trying to scratch him (R. 225). Accused then said the front seat was 
too cro'frded, picked her up and threw her over the back of the seat to 
the floor in the rear. By the time she had raised herself on her elbOlv he 
was in the back and jerked her· up on the seat ·t,y her hair. She was tired, 
¢1.austed and scared but continued to !ight, Id.eking and l:ti.tting him (R. 225, 

· 32.8). He got on top of her again and put his hand in her blouse. She 
fought and· got his hand out. He started tearing at her pants· and this 
time removed them oompletely. He put his hand on her privates while she 
struggled and ld.cked nth her knees. He finally succeeded in once again 
having intercourse "dth her. She felt pain in her stomach., Her brassiere 
was up around her neck. Then accuseda 

"Sort of l'lhined and l'lhimpered and criedr I don•t 
know what it was, whether I ld.cked him or what · 
happened to him; he whined and cried out and 
whimpered. and then he got up again". 

She pleaded to go home and both got into the front seat of the 
car. ~ this time she was completely exhausted, her face hurt, and-her 
lips were SWQllen and numb so that she could not feel the touch of her 
finger on them (R. 226., 227, 329., 330). 

; After some difficulty, in getting the car started. accused turned 
it around and drove toward Kingman. It became necessary to use the hand 
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tl'll'ottle and vrhen he pushed it in so that the ca:c ran slower she pulled 
it out. At this he swore at her, slapped her hand and told her to 

.let it alone. As they approached the outskirts of the town he again 
opened his pants and, seizing her hand, placed it on his penis (R. 228, 331). 
The car was in motion and he had his other hand on the wheel. Whenever she 
jerked her hand away he replaced it covering her hand vd.th his and holding 
it on his privates•. 

Shortly thereafter he pulled over into a clearine ·by the side of 
the road and stopped. He continued to hold her hand on his penis. Then 
she saw a lig11t in the windovr of' a house, a.11d though :::he did not know 
who lived there but wanted to get away, she said "This is 'Where I live. 
You had better take me in because there is a light in that window and 
those people are probably waitin~ up for r.i.e 11 • Vlhenever she reached for 
the door and everytime she screamed 11 Help11 and 11Let me go"· he slapped 
her. Once she tried to sound the horn and he hit her arm and knocked 
it a~-a:y. A dog barked and fi~ he let her get out 0£ the car though 
he did not release uer but walked by her side, pimrl.ng her shoulders 
down as he had done before. 

As they approached the gate she told him the dog was liable 
to bite him but he continued holding on to her. He then tried to pull 
her back to ti1e car aeain and durin:; the strugele a woman came to the _ 
door and 1:iss Gallison screamed 11 Help1 This fellow is attacking me"• 
The T/Ornan told him to get out of the yard 'whereupon accused released her 
and she ran tovra.rd the woman, and recognizing her then as Hrs. Hubbs, she 
ran into the house. I.:rs. Hubbs came in soon afterward, heard Miss Gallison 
relate some of her experiences that night and BUggested calling Walter 
Black, the constable, vihich was done. He aITived within a short time · 
and Hiss Gallison got into- his car. When she told him that she had 
been attacked he asked her whether she •'wanted the fellow picked up" and 
she said she did (R. 230, 231, 335, 336). He took her home, left and 
returned a:;ain in about half an hom:. 

Ueamrhile _she woke Virginia Ann, the daughter of lirs. Beller with 
whom I.'.iss Gallison was livin~, and told her vmat had happened. · }.:Z.s. Beller 
also woke up and was. told of the affair. She then went into· the ba.throcm, 
looked into a mirror and saw that her lai't eye was swollen, turning black 
on the lid and almost shut, and that her upper lip was swollen. The 
left side of her face 11as also swollen and she had cuts on her forehead. 
Her k:ne.es, one hip and an ankle were skinned, she had bruises on her arm, 
one finr-ernail . was broken down to the quick.and the others were jagged..... . 

' 
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IIer hair was i'ull of dirt and aJ.l :r.i.atted and only one bent "bobbypin" 
remained of eir.;ht vrhich she customariJ..y- used. \'/hen she combed her hair 
it came out in handfuls. The ba.rrette she i:1ad been wearing was cone as 
,-:-ere her earrings., her 11 co'\",boy 11 brooch and her gloves, all of which she 
had on her person in the car when she was with accused and various 
articles of her clothing were soiled, torn or ripped a.~d had buttons 
missine. Her stockings were both torn (R .. 232-248., 270). 

On 21 January 1943, she accompanied Captain Yfilllam A. Barker., 
Air Corps, Investic;ating Ufficer (R• .359)., 2nd Lieutenant l:S.X A. 
Sherman, L~edicaJ. Corps, (R. W9)., 2nd Lieutenant Rich.a.rd ll. Krarm8.'Witter., 
Air Corps, Assistant Trial Judge Advocate (R. 396), Frank Porter, Deputy 
Sherrif of Kingnan, Arizona (R. 255),and a Captain,Endicott ·to the scene 
of the cr~'1e. There her broken 11 cov;boy11 brooch., a button and one of her 
gloves nere l'ound upon the ground and she saw "the rubber thing"· 'Which accused 
had 11dan;::;led11 in her face ein the nieht of the crime (R. 251). On 
22 January 1943 she had her photocraph taken (R. 342, 412; Ex. Y). 

She c.lenied consentine to any of the acts of sexuaJ. intercourse 
with accused (R. 218, 264) though she ·admitted she was not a vire1n before 
they were accomplished (R. 339). 

. At the time of the crir:>.e r:iss Galllson was 21 years of age., 
was 5 feet and 3/4 inches in height and weighed between 98 and 100 
pounds (R. 209,' 272). 

Hrs. Opal Hubbs, wife of the postmaster of IC:i.ngm.an., .Arizona., 
testified that on the early morning of 20 January 1943, she was,awakened 
by the barl-:inc of her dog. She [Ot up., saw it was almost 4 o'clock., turned 
on the porch lic;ht and looked out•.She saw a girl and a man in uniform 
struggling on t.i1e sidevralk about eight 

1

feet a:rrc,;y. She could not at the 
time identify either tltoueh she later recognized !.1iss Gallison. 

Yfnen she opened the door she asked what was eoing on., stating 
that her home was a respectable place., that they were disturbing the 
peace and that she was "going to call the Jaw«:. J.!iss Ga.Dison was crying 
11HelpJ HelpJ 11 and about that time broke away from the man and Paid 
11Let me in" and that he vras attacking her. The soldier came up., -caught 
hold of her and said ''You don 1t live here; come on and get in the car". 
lJ:i.ss Gallison was holding on to her., crying and hysterricaJ.. The man then 
walked to the gate., said 11Go to hell"· and l3 ft. She then took I.:iss 
Callison into the•house and observed her condition. 11She looked like 
s:1e ~1&1 been drug all over the place":• Her blouse was rippe-:1 down to 
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the waist., her stocld.ngs were torn from the knee hal.f way do,m the leg 
and her knees had gravel in them; her shoes 'Were dirty and filthy and 
her belt dropped from her coat. She had a wild look., the side of' her 
face was S"Wollen., and one of her eyes was turnL:g color. She continued 
to be ~·sterical., pacing the f1oor and shald.ng all over. Constable 
Black was then called on the telephone., he came to the house and !Jiss 
. GaJ.Jison lei't with him (R. 345-.'.349). 

Urs. Ar;ry Beller., a clerk residing in Kingman., Arizona., testified 
that I~ss Gallison lived with her. On 20 January 194.'.3., when 1:iss 
Gallison came in between 4 and 4a30 a.m • ., she got up and found her in 
the bathroan combing her hair and had already thrown.a couple of handf'ul.s 
of ;Loose hair 1n the toilet. Her eye and lips were -6\Vollen. She had 
scratches and bruises on her legs.· Her clothes Trere dirty and mussed and 
her stocld.ngs were torn. lfJ.ss Gallison did not go to work on that day 
or the next but., except for a trip to the scene 01' the crime and to the 
doctor., she stayed in bed for about four days. 

Wal.ter H. Black testified that i.ie had been the constable 0£ 
Kinr:;ma,.'1., Arizona., for over £01.ir years. On 20 January 1943., at about 
4 a.m • ., he received a call and went to the home of l!rs. Hubbs where he 
got J.~s" Gallison and took her home. On the way he. lit his flashlight 

·and looked at her. He.found her eye discolored and her mouth swollen., 
her hair was disarranged and "bushy,like11 • He left but returned short~ 
and aeain ooserved J_j_ss Gal.lison., finding a oruise on her right arm and 
bruises on her legs from the knees hal.f w~ up the thighs.· He took her 
stocld.ngs Tihich were both torn and marked them and identified them 1n 
open court (R. 353-359_). 

Captain Bdward Liston., l!edical Corps., stationed at Kingman, Arizona, 
testified that on 20 January 1943 he ma.de a peysical examination of 
Miss Sarah Gallison at the office o! Dr. l.:al·vin Paup at 7a45 p.m. 
He found·a bruised left eyelid., a bruise and slight abrasion on the upper 
lip; two small scratches on the le!t side o! the face; tenderness ·over the 
le!t mastoid process behind .•the ear and ·in the right occipital region and 
on the back of the head and over the le!t sternomastoidmuscle; bruises 
1n separated ar~s upon the le!t upper arm; the nails. on her right ring 
and le .t't index finger were cracked;, &· small abrasion on the le:ft elbow;. 
a .taint bluish mark over the right scapulaJ several snall abrasions and 
contusions and soreness on the inside of the le.ft foot and ankle; Jll8lV· 
abrasions below the' right knee; small abrasions, onthe outer sur.t'ace 
of the left thigh; and a discoloration one inch in length to the·right 
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• 
0£ the navel. The· vagina admitted two .fingers readily b'llt with 
complaint 0£ pain on her part. There was a small abrasion a.t the entrance 
on the'le£t side. There were no lacerations or wounds 0£ the vaginal
canal and no evidence 0£ internal ar external tearing, striking or 
biting 0£ the genitals. ·· · 

When shown a pllotograph of lliss Gallison (Ex. Y), he sta~d 
-that except £or the fact that the bruises 0£ the eye appeared to have 
travelled to the lower li~ it" was a !air representation of_ her ,appe~~. · 
at the time he examined .her (R. 369-371). . . 

On the same date, at about 2 p.m., he made a 'physic~ examina:~ion: 
of accused in the county jail at Kingman on the request of qaptain Frank 
L. lJartin, Provost Marshal £or the Army Air Forces Flexible Gunnery · 
School.- He found scratches on his face, on the.left side o! the nose 
and on the le.ft cheek;. an old abrasion on the right upper. for$ead;; · . . _ 
old scratches on the right band; a two-inch bruise behind.the shou1der 
at the l~vel of the eighth rib; an old abrasion on the le.ft buttock .. 
and pain and tende;rness in the right ~aero-iliac region. ·)Iis knee. : · 
_joints we1·~ exaggerated, his hands showed: a. fine tr8Jllor and .he limped (R.. 371.;;. . 

374). '• .. 

Captain Frank L. Martin, Provost Marshal at Kin~, .Arizona, . · , . 
testified that h~.. s"' accused in Military Police Headquarters in' Iq.n~an· :. 
in the early hours of the morning· of 20 Janua:cy 1943:, and took .him. to . . '. 
the the Sheriff'' s office at 5 a.m.' · His face was bloody and. dirty, .•. : r - . 

. had scratch marks .and one particular streak across the forehead appeared. . · ·. -
to be blood and dirt combined showing. the appearance {)f ·finger marks and as 
though blood had been smeared and not completely wiped away. He ,wore a-. 
military short coat which was disheveled and minus a·top button. He 
identii'i.ed the coat in open court as well as th~ contents. of the pockets 
which.:were remoyed in the Sheriff.J.$:.ofi'ice, 1Vbich consisted, among other 
things, of two ~ss:imiJar ladies gloves, a pearl earring, a pair. of pilot• s 
wings withou,t a clasp and with bent P9ints, a broken pair ·of glasses ·and 
a rubber prophylactic ~(R. 377-380). · · · ', · ', · : 

. •' . . .. 

Major Jl. P. Bea.ur, Medica1 Corps, Banta Ana .lir Base, a: . 
clinical pathologist and X-Ray specialist, test4fied that ·he had made 

a lapoi"atory analysis of certain articles of;clothing with the .following 
resu1tst ~ pieces 0£ cloth from accused's O.D. short coat (Exs. Xi AA; 
FF) contained human blood stains; two pi~ces from M;J.ss Galllson•s ·..· 
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herringbone blouse {&cs. B; Bn; EE) had human blood stains; a piece from her 
.skirt (Exs. C;. cc) sho'l'red semen stains while another (Ex. DD) had human 
blood stain; a piece from her silk waist (Ex. G; CC) shovred hu.-na.n blood; 
and a piece from her step-ins (Exs. E; HH) had ser:-,en stains (R. 385-395). 

'' 

Second Lieutenant Richa.i·d :!:. Krannv,i.tter, Air Corps, testified 
that on 21 January 1943 he was assiQ1ed to investigate a charge a[sainst 
accused. Thereupon he, togeti.1er with another Army officer and Deputy 
Sherif'£ Frank Porter, vrent to the scene oi' the crine, l.8 miles distant 
from Kingman (R. 397). At this point the ground on one side of the 
road was dirrturbed and disrupted and showed an automobile track. There 
v:ere numerous footprints, la:cge and small. They dis covered lying about 
on the ground a brov.11 shoe button (Ex. G), a tan top coat button (Ex. u), 
a small coat button {Ex. T), miniature articles in the shape of a sombrero 
an~ a pair of boots (Ex. R), a lady1 s glove (Ex. S) and two rubber 
prophylactics. Some photof3I'aphs were taken (Ex. L, :r, N, II). 

They then examined the ground on the opposite side of the road 
and .:i.ound i'ootp.dnts leacii.1b ir.siue of the L1outh of a cove cut into the 
side of a hill 15 feet from the edge of the road where they stopped at a 
piece oi' wire netting (Ex. JJ) lying on the ground. Later in the day 
the £,Toup returned to the scene accompanied iJy Captain Darker and !.:iss 
Galli.son. None of the a.i·ticles iiad been moved but they were then all 
picked up., shown to Hiss Gallison 1'0~ identification anci remained in 
witness• possession ui1til later delivered to Captain Barker. They 
also examined the automobile used by accused on the nij1t of the crime 
and found therein a pearl ea.i·ring (Ex. Q)., a bobby pin and a hair pin 
under the front seat. In _the evening witness received i'rom Captain 
Hartin., Provost liarsi.1al., a left-hand lady's glove (Ex. V), another glove., 
and an earring (Eic. W), identical v:ith the one found at the scene of' 
the crime. These articles were placed in an envelope and ~ealed•. He 
was also present in the sheriff's office when photographs of W.. ss Ga1lison 
a.nd accused (Eics.-LL; Y) were taken and he descrioed the pictures as a 
fair representation of the appearance of each'at the time when taken. 
(R. 396-418) 

Captain William R. Barker, Air Corps, Investigating Officer., 
testified that Second Lieutenant Richard Krannawitter delivered to 
him during the la.st week in·January 1943, tile articles admitted in 
evidence as Exhibits Q,R,S,T.,V,W and Ztand that he., in turn., had 
then delivered them to the trial judge advocate., l:&jor RPbert A. 
Baeyard.. (R•. 359-364) • 
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b. For the defense: 

Accused testified that he had first met Sarah Gallison' 
sometime early in January 194.3, and prior to 19 January had seen and 
talked with her on several occasions. 

On the afternoon of 19 January he had gone to the officers'. club 
at about 5:30 or 6 o• clock and remained th.ere until .about 10:JQ p..m., 
when he left to keep a date wi-th a eirl at Gaddis' Cafe ·in Kingman. 
When he arrived at the cafe at about 10145 p.m., after stopping to 
purchase a 11package of rubbers"., the girl failed to appear but he 
remained and bought a drink (R. 520-52.3). He saw Lieutenant Brown and 
1!iss Gallison sitting together and passed some pleasantries with her. 
Upon returning from a back room ·where he had SIB nt sorae time he found her 
alone, told her he had been busy drinking and vrhen she said 11! am a little 
drunk myself;. rJa.Ybe we ought to get together"· he sat down in a boo.th 
'With her. She did not appear to be drunk, however, and refused a drink 
though she had 'What appeared to be one in front of her, so he got one. 
for himself. She suggested dancing and they -vrent to the back room where 
they danced a couple'of dances. She danced rather closely to him ar.d at 
the end he kissed her (R. 5251 526). 

Hd left a short while and asked her to wait. linen he returned he 
hac.l ~iot:1ei• drink though he was not positive that she had ··one. He 
asked her how ·she v.ra.s going home and when she said she thought she would 
vralk he Sll[.gested driving her home. He asked Captain Logan Reed to 
11borrovr the car for a few minutes" and when askad vrhether the girl ha 
was tald.ng home was a II chunk" (meaning nwouJ.d she indulge in sexual inter
CO'UI'sen) b.e said he had come to no conclusions. He and IJiss Gallison 
then left, one of the waitresses saying 11You ldds be good" as they wer.t 
out (R. 527, ·528). He had never been to her home so she directed 
him. He suggested tald.ng a little ride to which she agreed provided 
he would not stay out too late • 

.Accordingly, he drove dom1 a strange road for a while until 
she remarked that it vra.s a pretty bad road with no side roads. He 
had put his arm around her and they engaged in general conversation. 
When he came to a wide place in the road lie pulled over preparatory to 
turning around and going back to to'Wll. Then he stopped and asked her 
"if she minded": and she replied 11no, as long as we don't stay out too 
late"·· He shut of:£ the e21eine and they each smoked a cigarette. The 
lights of the car were burning:, but poorly. When they had finished 
smoking he ld.ssed her;. tiien ·c..aey started "necld.ngn and short~ it be-. 
came too warm for him and he took off his short overcoat. In doing so 
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he had trouble becau~e of a ticht button. W'nen he got it off he 
placed it on the back seat with· other things (n. 531-534). l:iss 
Gallison did not remove her coat however, and remained fully clothed 
until later (R. 603, 604). 

They started 1hecking11 
1 
tigain. He had put J:ti.s hand on her leg 

and ai'ter "general love making" inserted his finger in her vagina. 
They were kissing each other and she made no objection. Eventually 
he· got between her legs and "things were progresdng very nicely" but 
finding it too crowded he 11twiste9, around her", opened the ri[ht door 
and stood on the running board. She vras lying on the seat with her head 
against the other door, her legs apart, and he was between them lying 
on top of her. He reached down to unzip his trousers and having trouble 
in doing so, got up aeain so he could use both hands. After openin3 his 
pants, he got down upon her again and tried to insert his penis in her but 
she lifted up a knee to prevent it just as he was 11 close enough to start · 
it in"·• He ~sked tn;Tnat 1s the r..atter, honey, don't you want me?", and 
she-replied "Well, yes, but I am afraid I will get pregnant"• He 
told her he iiad "so1;1.e rubbers"· he could use and re.::..c:1ed in his poclrnt 
to get them (R. 533-537, 597, 598, 603). When he started to take one 
out she cor1plained aoout her legs being cold so he lifted them into the 
car, closed the door and walked a.round the car getting in on the left 
~ide. In raising her head she hit it against the steering wheel and 
then "scooted ove~to the other si~e·of the seat11 • 

He got in and put a 11rubber11 on his penis with both hands 
(R. 538). When he had first said he would use a 11rubber11 she had asked 
him what it was and it had amused him to t.lrl.nk she did not know (R. 539); 
now that .·she saw him put one on his penis she asked 11 How is that going 
to help" a.I\d he proceeded to enlighten her by tald.ne it off and ex
plaining its use. In putting it on again he tore it, threw it out of 
the window and put on another. Thell they 11neclced11 ai:rain and v1hil~ "she 
was up against the right corner of the door" anci he 11was ld.nd of straddled 
the gear shift" they had sexual intercourse (R. 540). 

He.had used no artificial lubrication and experienced no 
difficulty in penetration. The vagina hed been moist while he was 
fondling her pz:j.vates and during the act 11 she kind of scooted up" 
to him "·.from the seat". Her one arm was around him and she was playing 

· with his neck. When it was over he rolled to the right of her, took 
of:f the''rubber", held it up and said "See, the rubber didn't break. 
Everything is all right"· (R. 541). He kissed her a couple of times 
and then she said she had to go to the toilet and asked whether they 
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could go home. He suggested that she go behind the car. 

They both got out of the car and he v.ent forr1ard w'.aile she went 
to the rear. He started to urinate but was interrupted by the sound of 
someone running down the road. He assumed it was l'.iss GaJ.lison and 
ran after her (R•. 542). When he reached her her coat was flying out 
behind her and when he caught hold of it he heard it rip. She turned 
around and slapped him and he slapped her in the face asldng, 11vlh.at 
the hell's the matter"· (R. 585, 586, 598). She was crying hysterically 
(R. 586)., and said she was afraid sl;le vras going to be pregnant. He 
ttied to reassure her., ldssed her arid she stopped crying. He tried to 
talk her into going back to the car and she asked '",'fill you take me home 
if I go back?" · Upon ·his promise to do so ::;he vralked back to the car 
with him (R. 543). 

She got into the rieht side and he on the left.. He started 
the motor but the foot throttle would not work so he shut it'of;f again 
and bent dovm to .fix the foot lever (R. 544, 584) ~ He was unsuccessful 
and as he straightened up again a sacra-iliac pain "caught him". He 
swore a little bit., explained his situation to her and she sympathized 
with.him. Then he started kissine her again and as they reached the 
point where they were 11more or less like we had been before" he suggested 
that they get into the back seat. She agreed but, as they were changing 
and he was stepping to the running board his back "caught him again" 
and he grabbed her shoulder. Then she said she did not want to get into 
the back seat (R. 546, 547) but he 11reconvinced11 her, however and she got 
in and laid herself dovm on the back seat. 

He got between her legs, but not without difficult\)' because 
of .the •catches" of pain in his back whenever he got up or. dorm~ She 
continued to complain about. becoming pregnant and he reassured her of the· 
safety of rubbers (R. 548, 549, 596). Then he tried to take off her 
pants, as he said 11not without ceremonyn:. To accomplish this. he had to 
roll over from between her legs in order to get them together and she had 
to raise herself from the seat to permit them to be stripped over her 
buttocks.· .Wnen they were removed he placed them on the back of the 
!ront seat (R•. 522). He again got between her legs., kissed her and 
"Played with her hair and ears", then unzipped his pants and again 
+-eached for the 11rubbers11 ~ This time he got a package of paper matches 
by mistake•. In .his anger at being unable to find the ll;t't\bbers" he said 
"What the hell., ·r•ll jerk it11 ~ 

. He .~hereupon got out a handkerchief., straightened it ?ut1 placed 
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it under hliss Gallison between her legs,· and inserting his penis in 
her again had intercourse (R. 548-=550). She helped h:illl by moving 'rlth 
him and though he wasn't positive,he thinks she had a c)imax because 
"just abou:t the time I CWI).e, why, she clinched me tighter to her and 
she was breathing pretty heavy and just general indications that a. 
woman is satisfied" (R. 554).. He could not swear positively whether 
his penis was inside or outside of }tiss Gallison at the~ beginning of 
his emission but sometime during its duration he. took his penis out 
and put his handkerchie! around it catching part or the em:i.ssion 
(R. 554, 555)• When it was over he lay there for a while, then got up 
and backed out of the car. He asked for his overcoat and mo'Wd away from 
the car in modesty "so the lady could put on her pantsni (R. 592). In 
putting on the coat the top button 11new oi'fl" (R. 553), though he "merely · 
flipped it through the button hole"· (R. 592, 593). He looked for it but 
could not find it though the moonlight was clear. 

Then l!iss Gallison got 'out of the car and he started to help . 
her into the front seat when she again said she had to go to the toilet 
and he again suggested her going behind the'car (R. 555). · She got out ot 
the car and went to the rear while accused went to the right and urinated. 
In a few minutes she came back and got into the front seat.again (R. 556). 
He got in the left side, sat there for a second, then said, ~ dontt know 
how in hell I am going to drive this thing. I don't know ,m.at 1s wrong 
with it". She suggested using the hand throttle and he did so, starting 
the car. He turned around and started driving toward town.· He recal:e d
pushing in the throttle.to reduce the speed because of road conditions 
and that Miss Gallison reached up and pulled it out, but he denied striking 
her at the time (R. 557, 558). 

As· they drove along he put his arm over. her shoulder, reached 
into her· blouse and held her breast in his -hand. To this she made no 
objection except to sa:y •took at r.rr:, blouse; its all undone", and he 
replied "it's pretty rough on clothes having se."rual intercourse in a 
car, especially 1,n the-front seat"(R. 558, 559). They conversed again about 
her possible pregnancy and he pulled her over to him and said, ttJust kind 
of skip it and give me a kiss", which she did (R. 559), but she said "Don•t 
kiss me too hard, r.rr:, lip is hUI_"t"'• He acco-unted £or this by sayings 

"While I was kissing her while we were having inter
course,· - she ld.saes very hard. with her lips rather 
compressed - as n were having the second intercourse,. 
especially, she kept putting more pressure with her lips 
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on r.r;;,· 1;:outh11 • 

His lips were not sore though a bit swollen, (R. 560). As they got 
past the edge of Kingman she said, "I live right on dovm the road 
here" and he saw an opening - a wide spot on the_richt side of the 
road and he "thought perhaps I had better let her straig'.1ten 
her clothes before we i;:Ot to tile house and I pulled to the right side 
of ths, road". As he did so sne said "T11ere is the house right there. 
You can see the lii:;ht, the people are probabl:;r waiting up for me. They 
may have called tile police 11 • It was gettinl; very late (R. 561). 

Notwithstanding, they kissed a couple of times, turned, more 
or less to each other -and her hand dropped dovm on his leg. Then: 

"I was playing with her legs with rrry left hand and then 
I moved rrry left hand and unzipped rrry trousers and took 
rrry penis out * * *,• I reached over and took hold of 
her hand and put it on me * ;, *• She pulled it away* * *• 
I reached back and put it on me again* * *• S'ne left 
it there * * *• I had my right ann around her and rrry 
rii:;ht hand on her breast * * ~"'• I had been playing 
vr.i.th her leg and I had uszipped rrry trousers with rry 
l~ft na...d and put her· right • .and on me. I put ~ ;:1.and 
back on her leg and put my finger in her * * *• She 
was squeezing my penis, she just kept squeezing it 
harder and i.1arder with her hand as I played vr.i.th her "l'lith 
my finger and kissed her***• She got to squeezing 
so hard I reached do,m and pulled her left hand away 
and said 'Honey, don't squeeze so hard•*** She said 
•W.i.at am I supposed to do? * * * I. took her hand and 
put it back on me and I said 'Like this' and moved 
her hand up and dovm. I was about to come about 
that time and reached in my pocket with rrry left hand 
and got my handkerchief * * * she was moving her hand 
on Iey penis * * * it continued to move up and dovm.11 

He had an emission, caught it in his handkerchief and flipped 
the handkerchief back intc. his pocket (R. 56.2-564). 

Again they began to converse about pregnancy and what she 
wouJ.d do if she became pregnant. He told her not to worry but if a.rry
thing did happen he wouJ.d see to it that she was cared for (R. 564). 
She inquired about an illegal operation and he explained how to avoid 
one. She di~ not believe him and insisted that if she became pregnant. 
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she was going to be married, leading accused to believe she meant to 
marry him. He told her if that was her idea she had better start loold.ng 
for somebody saying "This boy is not getting married"• 

They argued back and forth until both were angry and he finally 
told her he 11wasn 1t going to have anything to do with a bitch like that" 
(R. 564-566, 6o6). Then she started to get out of the car but he seized 
her by the shoulder and held her until he was finished ta.Jldng to her. 
Then he released her; they both got out and started walking toward a 
gate r.hen a dog oa.rked and she warned him not to go in as he vrould be .. 
bitten. He nevertheless vrent through the gate and then stopped and asked. 
her to kiss him gooc.lnight. She refused and said if he did not leave she 
would call for help. He started to ld.ss her, she resisted, they struggled. 
and she called "Help, Somebody help mel" W'ith that she reached up.her 
hand and tldrug it dovm11 his face, scratching him and simultaneous:cy he 
11·sla.pre d hell out oi' her11 • 

Just then a porch light was lit and a woman came to the door 
and called out "This is a respectable house; you had better go back where 
you came f'rom.11 • 1.:ea..."lWnile Lliss Ga.J.lison had 01·oken away, crying out 
"He is attacld.ng me" or 11 I have just been attackedll.or "something that 
gave the impression that she had just had hell slapi:ed out of her, 
and she wanted to tell the woi1BI1 about it"• 

Accused walked out throuGh the gate, said "What the hell", 
got into the cai· and tried to f:µc the foot throttle.~ Subsquent:cy he 
noticed blood on his coat on the side against which he leaned in · 
fixing the pedal (R. 566-570). He later finished fixing the throttle 
in front of the Beale Hotel, went into the hotel and was told by a 
military policeman to.at Captain Reed l'ras loold.ng for his car. Learning 
that Captain Reed was asleep at the Harvey House he went there and 
"half woke" him up. He saw his reflection in a mirror and noticed sane 
"new marks" on his face vrhich had not been t.i1ere prior to the morning
0£ 20th January on the middle oi' his nose,. over his right eye, under 
his. left eye and at the corner of the nose.. All others were 11old marks" 
(R. 570-572). Earlier he had testified that some time prior to 19 
January 1943 he had "got pretty tight one night and., in leaving a door
step, was bacld.n.g up and fell off the doorstep and fell in~o a rose 
bush"·, scratching his face (R. 520). When shown lliss·Gallison1s gloves 
(Pros • .E)Cs. s, V)., he remembered taldng them f:om her lap in the 
front seat of the automobile and putting them in his blouse pookot. Later, 
when he emptied hi

0 

s pockets in the provost marshal's office only· c;me glove. 
vras found. Ho could not recall wha.t he did with the other one or \'lhat 
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happened to it (R. 574). He Ja ter stated that he had put only one glove 
in his pocket (R. 591). When shovm ·Eiss Ga.llison I s earrings (Pros. Exs. 
w, Q), he said that before he and she had intercourse one of them had 
fallen to the floor and could not be found., that he told her to take off 
the other one which she did and he put it·in his pocket (R. 574). When 
asked whether l,'.iss Ga.llison had been abusive in her language to him he 
said: UNo.sir., I don 1t recall. I presume that I was somewhat more 
abusive than she was" (R. 605). He explained his 11 slapping11· of Liss 
Ga.llison by sayingt 

'"I think you misconceive, sir; it wasn't a slap ·viith 
the intention of hurting her. She was merely hysterical 
and crying and I thought that - which is 01·dinarily sometimes 
a case~ a small slight sound., more of the fineers of the 
hand on the cheek vlill bring tnem out of i t 11 (R. 599). 

He admitte.d participation in athletic sports such as football., 
baseball, basketball and track at high school and that he had so;.,e 
training in uox.ing and wrestling (R. 581, WO., Wl). 

At the conclusion of his testimony the following colloquy took 
place between accused and defense counsel: 

11Q. I have one questionr Your description of 
your method of intercourse in the front seat 
with lti.ss Ga.llison with her pants still on _; 
have you ·ever aad intercourse like that before? 

A. I often do. 

Q. You often do? 

A. Yes sir, in the same circumGtances - in an 
automobile and so fo;rth"·• 

Joseph·Gaddis, owner an:d o_perator of Gaddis' Cafe and Cocktail 
Lounge in Kingman, Arizona, testified that he had known Sarah Ga.llison 

·for over two yea.rs and had seen her on an average of three or four times 
a week (R. 454). She worked during the .day and he usual.J.¥ saw her at 
night in his caf'e, usual.J.¥ in company with two girl friends. He could 
not recall seeing her with men. The three girls "WOuld usually come and 
leave together. They would dance with officers and service men and take 
drinks. 1!:i.ss Gallison occasiona.1.J.¥ would take whiskey., but usually 
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Coca-Colas (R. 445, 456). On one occasion he recalled her drinking 
excessively and she stated she was getting drunk and asked him to drink 
with her. He thought it was unusual, as he would -not have known she was 
getting drunk if' she had not told him (R. 456). He thought she was a 
good dancer and affectionate in manner, dancing "close" (R. 457). She 
was always a well behaved lady in his place of business (R. 4.58). 

Krs. Jeanna Bivens, waitress in Gaddis• Cafe for 6 months prior 
to 19 January 194.3 testified that she had known Sarah Gallison during 
the time she was so employed; seeing her in the ca.fa four or five times a 
week durine the evenings (R. 459, 4€:0). Most of th~ time Uiss Gallison was 
in the company of girls by the na-.:ies of "Jeanne" and "V• A•"• During the 
Christmas holidays she crune into the ca.fe with Lieutenant Brown. Prior 
to that she had seen her go out with officers and enlisted men (R. 461). 
She saw her dance with men who asked her to do so, she herself intro- · 
ducing some men to her. She saw her drink Canadian Club and 7-tJp high 
balls usually, on one occasion as many as· s:ix or seven drinks in an 
evening (R. 462). 

Lieutenant James L. Po?:'9ll1 Air Forces, testified that he 
was acquainted with accused at the Kin~ Arrey" Gurmery School. For 
a week prior to 26 January 1943 he had observed scratches on accused's 
face and also observed them on the evening of 20 January (R. 468). He 
recalled a New Year I s party attended by Hiss Gallison at which - she 
appeared to.be under the influence of liquor (R. 469) though.he him.self 
was feeling the effects of alcohol and everybody, wi1t}l few ~ceptions, 
was drinldng and having a good time (R. 471). He also recalled two inci
dents in which some girl in ?.Iiss Gallison 1s presence refeITed to Gaddis•. 
Cafe as "g.c. 11 which he found out meant "gonorrhea gulch"' (R. 4701 471). 

Captain Lionel B. Pressey, Air Corps, stationed at Kingman, 
Arizona, testified that he met accused on 31-December 1943• He saw him 
about a week prior to 19 January 1943 and noticed scratches on his 
face (R. 475). He had seen Uss Gallison in "Gaddis• Ca.fe11· which he 
thought was 11a. sort of dive type of cafe frequented by nd.ners and en
listed men etc. - a pretty low type of ca.fe11 (R. 476). He preferred the 
"El Trovatore" v.hlch was situated outside of town in the rural section and 
Ha.bout a mile up the hill"· because officers and their wives patronize 
it more than "Gaddis• Cafe"• He had seen Hiss oallison at the "El 
Trove.tore"' sever~ times (R. 4761 477). 

First Lieutenant Max A. Sherman,· ?.tedical Corps, assigned to 
the Station Hospital, Kingman, .Arizona, te.stified that he was present 
v:hen Frank Porter made a nour~scent test, o:r a handkerchief 'Plhich accused 
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had given to witness and that the test indicated the presence of semen 
(R. 609-611). 

Captain Edward Liston, Medical Corps, who had previously 
testified :for the prosecution (R. 368), was caD.ed as a witness for the 
defense and testified that he was experienced in gynecology and obstetrics. 
He repeated his findings upon examination of Hiss Gallison on 20 January 
1943 and stated.they disclosed that her hymen had been ruptured previously. 
(R. 614). He was of the opinion that a kiss could have caused her lip 
injury "if the lips Y{ere pressed together sufficiently" (R. 615) but he 
like~se believed it could have been caused by a slap (R, 625). He stated 
that in his opinion all the injuries disclosed by his examination of her, 
except the one adjacent to her umbilicus and the abrasion near the entrance 
to her vagina could have been caused by a fall. The injury to her naval 
could have been caused by: pressure from a uniform button (R. 623); yet he 
was also of the opinion that all of them 11could have been caused by a. 
struggle and altercation involving violence between the young woman and 
another person11 (R. 627). Upon being asked a hypothetical question re
garding the damages liable to be expected if a woman about to be raped 
seized the man's penis "while resisting with all available faculties"· he 

· stated that the injuries could range from simple oruising or scratci.u.ng 
to a complete.fracture of the penis (R. 615, 616). He expressed th.a 
opinion that it was mora difficult to effect penetration when using a 
rubber contraceptive than Yd.thout one (R. 616). He maintained that there 
are four main conditions under which rape can be co::::i.""Jitted; (1) wilere there 
is an overwhelming disparity in strength between the male and female; 
(2) under the effects of alcolol or drugs; (3) following unconsciousness 
due to injury andJ (4)·when paralyzed w.ith fear, like a rabbit (R. 616). 
He did not believe that a young 10 man 'Who was kicking, fighting and 
scratching was paralyzed with £ear {R. 617); nor did he believe tbai;, 
Miss Gallison baci'resisted to the utmost of her capabilities (R. 632, 6JJ); 
nor that she could have been raped under the circumstances set out in a 
hypothetical question purporting to embrace most of the substantial facts 
related by Miss GaJ.lison regarding accused's attack~ upon her and her 
defense against them (R. 620, 621), but he admitted he "had never seen 
a man attempt to rape a. woman" .§md. that he was merely expressing his 
personal opinion based upon the meager facts he had and not upon alJ. 
the evidence it was possible to get in connection with the case (R. 6.34). 
In answer to a hypothetical question asked by the prosecution and which 
presupposed the existence of substantially all. 0£ the pertinent facts to 
'Which accused had testified ·regarding his sexual relations w.ith Mias 
Gallison, witness was 0£ the opinion that though the wcman cou1d have 
sustained a black eye and a cut lip under the circumstances posed he did 
not see how the other injuries suffered could be accounted for .(R. 63).) • 

. -, 
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He stated that during his examination of Miss Galllson she was "definitely 
nervous and emotiona.J.4r unstable; neither particularly sad nor ashamed 
but rather defiant and vindictive" (R. 621). He agreed that a defiant 
and vindictive a~titude is normally to be expected of a raped woman but 
felt ;that Miss. Gallison had not been sufficiently impressed with the 
gravity of the Charge against the accused and he had expected her to 
be shocked at the possibility of a death sentence against him (R. 632). 
The palms of her hands had sweated but this was evidence of and denoted 
her emotiorw:1 instability (R. 622). · · 

The motion to strike Additional Charges II and IY• 

(a) For the defensea 

Accused was sworn and identified the copies of' Additional 
Charges II and IV which were served upon him by the trial judge advocate. 
They were admitted in,evide?).ce (Def. Elcs. land 2.). He stated that he had 
never oeen served with any ehanges to any portion of the charges received 
by him, but admitted_ that Additional Charge IV, as read to him on 
arraignment, differed i'rom the copy served upon him only in the date( 
(R. 13-l.8). 

(b) For the prosecutiona 

The trial judge advocate admitted that the date "May 15" had 
been changed to "May 2 11 in the Specifications of Additional Charges II and 
IV, that other substantia,l changes had been made in Additional Charge II 
and that, through his negligence, he failed to note. that the copies 
served upon accused did not contain the coITections made upon the 
originals. . He requested the court to 'Tlithhold a ruling upon the motion 
as to Additional Charge II.and grant a continuance so that the advice 
of the convening authority might be obtained and a;rry prejudices occasioned 
the defense might be cured (R. 19, 20).-

The Plea to the Jurisdiction as to Additional Charge IV. 

(a) For the Defensea 

First Lieutenant Victor E. Williams, Air Corps, Mather Field., 
California., testified that he was appointed investigating officer to in
vestigate Additional Charge IV; that he did investigate the Charge; that 
he had never eeen the accused prior to the trial and never informed him 
of his ;rights to examine and cross-examine witnesses and present anything 
in hie own behali' (R. 23, 24; Def. ·Ex. 3)• 
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(b). For the Prosecution: 

Second Lieutenant t:aurice F. BLadle,~J..r Corps, stationed 
at Santa Ana., California, testified ·Lhat,, on 15 r:arch 1943 he was 
appointed invest:i,gating officer b;;· Headquarters, Army Air Forces 
West Coast Training Center, Santa Ana, California, 11 to accompli-sh com
pliance ·with Article of i{ar 70 on Additional Charge IV in u. s. vs. 2nd 
Lieutenant George R. Claybourn" (R. 25; Pros. Ex. A). He interviewed 
accused at the provost marsi1al' s office at Santa Ana Air Base in the 
presence of Captain Preston, assistant defense cotmsel (R. 29), on the 
same day upon which the copy of Additional Charge N was served upon 
accused. He told accused he could make a statement if he wished and 
showed him the charge ··sheet, pointing out the list of witnesses t:1ereon. 
Accused said he had no statement to make and neither he nor assistant 
defense counsel requested that any witne6ses be called no~ did they 
ask about any of the witnesses who had given evidence as the basis of 
the CharGe (R. 25-32). 

Challenges for Cause. 

At the conclusion of t:ne prosecution1 s case defense counsel, 
severally challenged four memi..>ers of the court for cause for the reason 
that_: 

"improper evidence concerning Additional Charg:e rJ 
had been allowed before the court and that the evidence 
is tantamount to the introduction of prior offenses 
against the accused and tnerefore tantamount to the intro
duction of bad reputation on the part of the accused, the 
reputation of the accused not having been made an issue 
in the trial and in that respect the challenGed officer 
cannot fairly and impartially weigh and adjudge the 
facts of the re:n.aining Charges and Specifications". 

)'lb.en each Yras asked whether he could, after ha.vine heard evidence con
ce~ning Additional Charge IV, fairly ancl impartially, witnout prejudice 
to the accused, weigh and come to a finding on the other charges and 
specifications., each answered that he could (R. 426). After four · 
challenges had been disposed of defense counsel addressed the other 
members of the court as follows: 

11If any of you feel that in view of the challenges 
for cause of the members already challenged that he 
can.'1.ot fairly determine the indiviciual specifications 
on ti-1.eir ovm merits and disregard Ciiarge IV, that he 
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so announce it to the cotlI'tu,, 

to which there was no response (R. 430). 

The suggestion of insanity. 

(a) ,For the defenses 

Immediately after the court had made its findings defense 
counsel suggested the insanity of accused by offering in evidence a 
report of Hajor HiltonL. Hiller, Hedical Corps, Chief of the Neuro
pathic Section of the station Hospital at San.ta Ana Army Air B9.se 
dated 5 April 1943., stating his opinion 'that 11 by legal and social 
ste.ndards accused is insane and is not responsible for his actions" 
(R. 680) • Major l.tl.ller being in attendance was sworn and testified .that 
on 3 an~ 4 .April 1943 he had made a psychiatric examination of accused, 
maki.ng an extensive review of his childhood, adolescence., and subsequent 
career to the present time (R. 683). His conclusion was that accused 
suffered from periods of sexual. frenzy during which he did not know what 
he was doin;; and was incapable of distinguishing right from wrong (n.. 684). 
This opinion was derived from a review 01' some eight or ten cases of' 
sexual relations ,tlth. girls detailed by accused in mos:t of which he had 
found it necessary to have intercourse over and over again in order for 
him to oe satisfied (R. 686., 689), as well as from other information 
elicited from accused. and by observation 01· his actions and reactions 
during ti1e interviews (R. 691, 692., 693). Accused had been an 
erotomaniac since the ac;e of 16 or 17 years (R~ 699). ,He defined · 
erotomania as 11 sexual frenzy - that state o! mind during sexual · 
exciteaent which can be characterized by confusement (sic)., excitement., 
impaired judgment and ·s:imetimes combativeness" (R. 689). To this, 
in the case of accused, should be added 11 sadism11 (n~ 696). In his 
opinion the 11 slapping11 · of girls by accused during sexual experiences 
with them occurred in i'its of rage over v.ttl.ch he had no control, and 
that his run.."'ling a!ter girls v:ho were trying to elude him was evidence 
of a confusio.1 arising out of the frenzy (R. 685). The confusion di.s
played by accused when asked r.l:zy" he grabbed a girl or chased her down 
the road indicated that he T1as completely confused and that 1the power-
ful forces underneathn were so strong that he was unable to deal with tliem 
and apparently ·oecame confused at those times (R. 693). This "confusion" 
was however not very evident and required alertness and a trained person 
in private interview to observe it (R. 694). \fnen asked whether the 
feeling of repulsion (sic) for a &irl with whom accused had sexual 
relations indipated anything he replied that it denoted that 11 the 
individual. has a very marked sexual conflict and a certain degree of 
immaturity" (R. 686). He was of the opinion that .all true rapists are 
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erotornaniacs, that they should be treated by hospitalization rather 
than punished by incarceration and the mere fact alone that force was . 
used in accomplishing sexual intercourse was sufficient to indicate to him 
that· there was something wrong with the person' s mental stability and 
his ability to determine right from wrong and that he sh6uld be 
hospitalized (R. 690}~ 

4, It is conceded that various changes were made in the Specifications 
of Additional Charges II and IV, :Prior to trial without indicating such 
changes upon the copi~s of the Charges served upon accused or otherwise 
notifying him that they had been made. Defense counsel moved to strike 
the Charges for the reason that there had been no compliance whatever -with 
Article of War 70 regarding them. 

Specifically it was urged that the date of the offenses as alleged 
in the Specifications of the copies of Aciditional Charges II and IV served 
upon accused was "May 15th, 1942-"' but that the Specifications of.these 
Charges upon which he was a.ITaigned alleged the date as "IJay 2, 1942" and 
that in the former it was alleged that the assault yras conuPitted "by wil
~ and feloniously seizing her (Ruth Geiger), dragging her across the 
street, forcing her upon her back in the front seat of a car, bruising and 

· prying her legs apart and tearing her clothing", ·whereas the latter ?,lleged 
it was accomplished ·11by 'Vli.lfully and feloniously seizing her (Ruth Geiger) 
w.ith his hanc;ls and attempting to force her bodily into the front seat of 
an automobile. 11 It was argued that these cha...ges in t:1e Specifications, 
l'lithout infoming accused thereof, compelJed him to go to trial upon Charges 
and Specifications of which he had no ptior notice, contrary to the provision, 
of Article of War 70. This cQntention is frivolous. 

The motion to strike is proper o~ if a Specification states no 
offenses whatever or is so defective in failing to fairly apprise the 
accused of the offense intended to be charged that he is actually pre
vented from properly pleading thereto (par. 71,£,a.. ll.C.M. 1928). If accused 
was, in fact, embarrassed or prejudiced by any of the changes made his 
remedy.was a motion for a continuance; or if he was unable to properly 
plead to or defend against the accusations because of any defect or de
ficiency in the Specifications, the court, upon proper request, could have 
required ammenclment and, if deemed necessary and appropriate, might have 
granted a continuance (par. 73, M.c.u. 1928). 

It is patent from and inspection of the Specifications upon which 
accused v;as arraigned that each clearly sets forth facts with sufficient 
precision to fairly apprise accused of the offense intended to be charged;: 
and it is ·apparent in the record that, notwithstanding announcement.by 
defense counsel, at arraignment, that accused had ample tillle to prepare 
his defense, a continuance ,...as nevertheless allowed on application 
of defense counsel, before the pleas were received, and that, upon re
convening, when again.asked:whether he "had adequate time to meet the 
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allegations on which the accused is arraigned so far as preparation is 
concerned•; he replied "I believe ;the accusedwilJ. be_prepared to meet 
the issues."· In denying the motion the law member statedi that it was 
being done a · · · 

"with the understanding that., if in the.course of 
the tria1 in connection 'With these two Charges the 
defense feels that by reason of these more or less . 
minor Charges that they have not been given adequate 
time to prepare their defense., 1n view of the Charges., 
if they will again address a motion·to this court re
questing a continuance for that purpose the court 'Will 
grant such: motion * * *• If you .feel_ that you have 
been prejudiced after the evidence goes.in you will be 
allowed a continuance until such time has elapsed as 
yd.ll enable you to present your defense." 

Numerous , continuances were afforded defense !hI'ou·ghout the trial. 

Under all of the circumstances there was clear~ no error in 
dei:zying the motion to strike. 

Nor is there any merit in the plea to the jurisdiction of the 
Court as to Additional Charge IV. Defense counsel labors under the 
delusion that· a .failure to comp~ substantially vd.th the provisions 
of ..A.'rticle 0£ War 70 is jurisdictional·and'therefore .fatal error. Even 
though .this were true., the :record discloses no material failure to accord 
to accused a.rr:,. of the rights and privileges 'Which counsel insists are 
assured him under the article. A copy of the Charge ,was Sl;lrved ·upon . 

· _him and he was: not denied the right to-cross-examine any availa~le 
witness against him., to present any_ thing he may have desired in his 
own behalf and to have such available 'Witnesses as he might have requested., 
summoned and examined. Indeed., counsel appointed to defenq. him upon .. 

. ano~her pe~ Charge., arising out _of the same circumstances and iI>-. 
volving the same girl., time and place ·{A.cl.ditional Charge II) :wa,s'.·ir. esept 
vmen the officer investigating Additional Charge IV was perfo:nning his 
duties and neither he nor accused indicated any dissat:i,::ifacticµi 'With the pra-:-· 
ceedings., made no requests and registered no protests~ That the copy of 
the Charge was served upon accused one day after the Charge had been 
refe?Ted !or trial., while irregular., is of no moment and couJ.d not., ,con
ceivab:cy., have altered accused1 s position to his. prejudice. It is evident 
in the record that counsel for the defense did avail themselves of,.the 
privilege of examining witnesses ,for the prosecution sometime. in li'ebruary., 
1943., several 1'18eks prior to the reference !or trial of Additio~" 
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Charge IV. But., conceding though not- admitting, that there were 
irregularities and deficiencies 1n the means whereby accused was brought 
to trial on Additional Charge IV and that there wa:s no substantial · · 
compliance ·nth·_; some-·· of the provisions of Article of Wai- 70 in 
regard thereto., these matters., in no way involve the jurisdiction'of 
the· court. The requirements are 'Wholly procedural and do not affect 
the processes of courts-martial 1n their determination of guilt or 

. innocence. The provisions of Article of War 70 requiril'lg the investi
gation of Charges before trial are not jurisdictional and, under the 
circumstances of this case, failure to canply Tlith them did riot in
juriously affect the substantial rights of accused (A.W. 'J"l: C.M. 
229477 Floyd.); There was consequentl:y,no error in denying the plea.· 
Notwithsta...,.ding this ruling, consideration of the plea was again urged 
at the conclusion of the prosecution's.case and it was again properly 
denied. 

'£hereupon, "in orcter to get the c.i:J.aD.enge in the recordn four • 
members of the court were challenged for cause ~n the ground that.if 
the plea to the jurisdiction was well taken then the ·reception· o.f evi
dence on Charge IV was tantamount to allowing evidence of prior offenses 
on the trial oi' the remaining C:1arges and Specifications and equivalent 
to permitting evidence of bad ~eputation before accused's character had 
been put in issue. Accordingly, upon~ dire, each challenged member 

. was asked whether, after having_ heard evidence concerning Additional. 
Charge IV he could then, fairly and impartiaJJ.y,; aiu-ive at the· findings 
on the other Charges and Specifications without considering such evidence,. 
and each answered that he could. The members were severally challenged 
and each challenge was likewise separately acted upon by a majority of 
the court in closed session. While challenges should ordinarily be" made 
before arraigrunent, cha.llenges for cause may be presented at any stage 0£ 
the proceeding. The court i:roperl:y permitted these to be presented after 
the close of the prosecution's case but, since no adequate or just cause 
was disclo.sed u:eon examination, the court, ·witn· equal propriety, 'refused 
to sustain them. 

. . . Defense counsel next moved for findings of riot guilty as to Addi
tional Charges III and IV and their Specifications.· Such a.motion should 
never be granted if there be any sµbstantial evidence 'Which, together with 
all reasonable inferences therefrom and all applicable presumptions, · 
fairly tends to establish every element- of an offense charged ·or included 
in any Specification to which the motion is directed (par ?ld_, M.C.M•. · 
1928).' There was ample prima £acie evidence tending. to establish every. 
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element of the offenses charged in the Specifications and there was no 
error .in the ruling denying the motion. 

5. Accused stands convicted of four distinct and separate acts of 
rape, three oi' vmich were cour,d tted upon the same girl within a period of 
appro~d.mately three hours. For the purpose of discussion, therefore, 
the crines may conveniently be designated as 11The Geiger rape 11 and 11The 
Galllson rapes", the former havinr; been perpetrated in Sacramento, . 
California on 2 1.:ay 1942 and the latter in Kingman, Arizona on 20 January 
1943. 

There is no connection oetween the two episodes other than the fact 
that accused is the offender in both. At the tine of the "Geiger rape" 
he was, as alleged, an aviation cadet. The record and the data as to 
service on the Charge sheets diei'close that he vras graci.uated from the 
cadet schpol on 23 June 1942 and was simultaneously cor:miissioned as a 
second. lieutenant in the Air Corps. 'l'here was no tennination or inter
ruption of his military status and consequently no loss of jurisdiction 
over his person respectin~ the "Geiger rape 11 when later, during his term 
of' service as a cornmis sioned oi'i'icer he was charged with the of!ense 
(par. 10, H.C.!!. 1928). 

The Geiger Rape 

In an examination of the events which followed the gathering of 
aviation cadets and a group of young women at the Hagan house in Sacramento, 
California, on the nicht of 2 I.,ay 1942, it must be borne in mind that they 
transpired in an enviroment of avera~e respectability as the record no 
vrhere discloses that the conduct of anyone present at the party, other 
than accused., was reproachable. It is true they were drinld.ng and dancing; 
they split up in couples, and accused testified, and it may be inferred, 
that there was the usual percarious though.nevertheless prevalent, intimacy 
of 11necking",- but Ruth Geiger and her girl friends., insofar as the record 
shows, were.of good.character and reputation and during-the earlier part 
of the evening there was nothing to lead her, or any of her friends to 
believe that they vrere intentionally encouraging or inviting any greater 
familiarities. She said and accused admitted he kissed her once in the 
Hagan home but she insists that,·on the trip to and from her house and 
to and from the store, there was no undue familiarity of any ld.nd. 
Accused said he had his arms around her and he kissed her in the kitchen 
of the Hagan home; he kissed her in the kitchen of her own home, he drove 
back to the party from Ruth Geiger:• s home 'With his arm around her and 
kissed her before going into the house, and he drove the automobile 
·to and from the store ld. th his arm around her - all of which seems rather 
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incredulous in the lignt of his further testimony that, after he had 
parked the car on the side of the street opposite the Hagan home and 
had turned off the motor and the lights he then for tiie first time, 
naskedn her for a kiss. It is difficult to understand the occasion 
for such a belated show of gentility if accused testified trutiuully. 
Ruth Geieer corroborated the request for the kiss in tl1e automobile and 
ti1e fair inference is that as to this fact, accused spoke the truth 
but that his description of the numerous prior familiarities is false. 

As the events progress frcm this point 1r.uch of the testimony of 
accused and Ruth Geiger can be l.'econciled without Great dii'ficulty. 
Accused admits it was no easy matter to effect i:tls purpose. Althoueh he 
glowin1.:;ly described the amorouo blandishments by which he souJ1t to seduce 
her and the gowins fervor and pas:::ion which he said he gradually aroused 
i.--i her he corrooorates her and admits tliat she rejected his advances and 
told him to stop when he plzced his hand on her leg and notwithstanding 
all his skilful efforts to gain her consent and cooperation, she burst. 
into tears and he into anger. Ituth Geiger said ti1at his attempts to 
remove uer gircue while on trio i·ront seat were unsuccessful oecause sue 
fouu.1t with idm and in the struc;[;le he was hindered by the steering. 
wheel and the fact ti1at sne could brace i:1erself on the foot boards. 
Ti:le crai-,1ped quarters we·re not conducive to a. successful prosecution of 

'his plans. 

He admitted that eventually, while still on the front seat nwe were 
scooted over in tne ri[.;ht hand corner of the car and I was more or less 
up on my right thigh and she was on her left tm.gh and our upper bodies 
were together'; that his arms were around her, the left at the waist .:.nd 
the right at .,..1e shoulders, and this is aJ.J:tost identical .~ith the position 
described by i-tuth Geiger and i'rom wiri.ch si:le said she was lifted over the 
back of the front seat and thrown upon the rear seat. Accused nevertheless 
denied they were ever in the back seat of the car. 

Having told her while on the front seat that he was ngoing to have 
her11 he vra.sted no time after he had tre.nsferred her to the rear for, 
before Jilie lmew what had happened, he was upon her, pinning her back to 
the seat and again trying to remove. her girdle. 

Accused had already taken his penis out of his trousers and tried to 
move her panties to one side but discovered nthey weren•t the ordinary 
panties a cirl wears which are loose material so they can be readily 
moved . aside." He asked her to remove the girdle and she ~·efused to do 
so; yet· it 11ad to be taken off if' he was to accomplish bis purpose. Ee 
tried to leave the impression that nothing further was done in the matter 
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because 0£ an interruption. Uiss Geiger said the girdle was partially 
removed, having been stripped from one leg and left dangling around the 
other and if this is true there can be no question as to who removed it., 
for had she done so or assisted in any marmer in order to make intercourse 
more convenient or comfortable-it is reasonable to assume that she would 
not have been so crude and artless in her ri1ethod. Again, the weight of 
the evidence is against accused and leads to the conclusion that he, 
himself', removed ·this obstacle to the fulfilment of his desires. 

Throughout the encounter, according to Ruth Geiger's testimony, 
she .fought as best she could., kicld.ng and hitting, and at one time 
biting accused. She said she screamed and in this she is corroborated 
by Rose Oleson though it is extraordinary that no others in that 
residential section heard her even thoueh the_ radio was turned on in 
the Hagan home. Accused admitted that she was crying and complainin~ 
that 11we shouldn't be doing thisi• and both Miss Oleson and Lieutenant 
Jack Commander corroborate her hysterical condition - - one hardly 
compatable with tho mutually plea·surable relationship described by 
accused. · 

Since there was no great disparity in age and strength between 
accused and Ruth Geiger., her physical resistance could possibly., have 
been more determined. and vigorous •. Yet the courts he.ye now generally 
discarded the rule o! nutmost resistance" and it is the accepted doctrine 
that a conscious woman., iri possession of her natural; mental and physical 
powers and not terrified by threats or in such place and position that 
resistance ,rould be useless must resist to the extent of her ability at 
the time anq under the circumstances of the occasion. 

Since this rule makes resistance a relative matter it may and 
should be modified to meet pe:culiar.circumstances and exceptional 
cases. After a careful comparison of all the evidence it is believed 
that Ruth Geige1· did resist to. the extent o! her al:d.lity at the time and 
under the circumstances o! the ~assault made upon her and did everything 
which a girl of her apparent respectability and evident modesty could 
reasonably have beeµ.expected to do in attempting to frustrate accused's 
designs. 

But the crime of' rape is never complete vdthout penetration which 
is the ~ 9,ua E.2!! of the offense. and proof thereof beyond every 
reasonable doubt is essential to support a conviction. Was there·a 
penetration in this case? Ruth Geiger testified that there was 'tl.n 
intercoursen:ana. that she felt a "horrible pain being pushed in her". 
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'lnough she ciid not see accuc:Gd ouen ii.is tro-;;.sers nor did si1e see his 
::Jrivate parts, she 11couldn•t iEadne tr1at it c6uld be Mythinc; else" 
but his penis which caused i1er ti1e pain. Accused strenuously denies 
havine; inte1·course with her and the circu.,nstances sur-.counding his 
proi'es~eG. i.::.ilure to accor,1plish t,1e act i)ear out his explanation of 
,·;hy he i'L..:i..led. He said that at ti1e heicht of his efforts and vrhen 
e·t<Jr;;,·i;,hin:; favored the accomplishment of' his purpose "a light flas:1ed 
and ;.:ore or less iJroke the spell". 'J.'hc testimony of both Rose Oleson 
and Lieutenant Commar1cier shows ti1at a light was turned on· j_n their 
car.so that ti1ey could e.."'{a;.;tl.ne a picture. 'i'hus, tde srell was broken 
as much for accused as it was for !.':iss Geiger and, fearfu1 of discovery, 

_he desisted and did not renew his efforts until she hae1 left the car 
anci he had caught her, and tried to ld.ss her and get her back into the 
automobile. 

There can be no.doubt of accused's intention and apparent present 
ability to consumate ti1e act except for Ruth Geiger's resistan.ce. He 
i.iad partly l:-8'.loved the girdle and he had taken his penis out of his 
trousers and 11Wc,.S trying to get her in position so he could have her." 
Both accused and !Jiss Geiger testified that his body was betvreen her 
legs. Tha. i:, he rnao.e strenuous efforts to effect a penetration is a 
reasonable in1'erence and in the _struggle it is highly probable tl1at he 
did jab with nis penis in the region of E:i.ss Geiger's genitalia with 
sufficient violence to cause a "pusiling pain" Viithout having made a 
penetration of her private parts. She may honestly have believed there 
was a penetration when, in fact, there was none. 

While no part of, i1er testimony is of such a nature as to seriously 
:ilnpugn her veracity there is a feature of the case which v1eir,hs heavily 
aGainst her· evidence on the i::;sue of penetration and that is her failure 
to disclose the crime to anyone until almost ten months after its .commission. 
It is generally believed that when an outrage has been conunitted upon 
a woman, tne instincts of her nature prompt her to make her wrongs known 
a.'1.d. to seek sympatny and assistance. In all jurisaictions, failure to 
make complaint or delay in the prosecution of the oifender, unless just 
ca.use anci excuse be shcv.n, are looked upon as suspicious circumstances. 
I.liss Oleson and Jack Conunander were at the scene of the crime and shortly 
after it was committed took her home while she was still in a hysterical 
cond:i.tion, yet she made no complaint to foem. Her fa foer 'was in her 
home wi1en she arrived but sne ·told him not11i.ng t!1en or later. She said 
there was a blood spot on her girdle but she voluntarily destroyed the 
evidence which could i1ave corroborated her. Ii' she had fears that 
injuries to he:c body had caused the blood stain cor,a;:..on sense should have 
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directed her to a physician for an examination·but she refrained from 
taking that precaution. 

She gave eve-ry appearance of being motiest and reticent at the 
trial and the record disclosed that her mother was a sick wonirui who 
had suffered several nervous breakdowns and that the daughter was 
fearful of the affect 'Which disclosure of' the rape would have upon 
her. While her own ~autral modesty and her thoughtful consideration 
for her mother's welfare are col!1Illendable., the circumstances of this 
case and the gravity of the Charge she later made required the girl., 
if outraged as she claims she was., to make prompt complaint of some 
kind. She could and should have confided in Rose Oleson, her bosom 
friend and constant companion. That she did not do so until ten 
months later and then only because ·the inforrr.ation was being sought., 
justifies the inference that., on the night of the crime there was 
in her OYIIl mind, a doubt 'Which restrained her from making such a 
serious accusation. This., in turn., casts a grave doubt upon her 
statement now., that penetration was actually effected.- a doubt so 
strong that, it is not overcome by the purported admission sai·d to have 
been made by the acC'Used to Jack Commander sometime after the crime was 
committed. · 

The B:>ard or Review is., therefore., of the opinion that., -i'while 
the prosecution produced competent evidence of e·very essential element 
of the crime charged, a thorough and imi:art.ial w:eighing of all the 
testimony impels the conclusion that., although ac~used did assault 

- Ruth Geiger with intent to. rape. her at the time and place alleged., 
her resistance ·and other circumstances were sufficient to prevent the 
completion"of the a.ct and that there was., in fact., no penetration by 
accused of the private parts of Ruth Geiger. 

·The record is., thel'efore sufficient to support only so much of 
the finding of guilty of the Specification as finds accused guilty 
of the lesser included offense of assault with intent to rape Ruth 
Geiger at the time and place alleged, and insufficient to support 
the finding of guilty of the Charge but sufficient to support ii'.· finding 
of g'Jilty of a violation of Article of .war 9J. 

The Gallison rapes 

Kingman., Arizona., is a small desert town with little social life and 
only .a few simple and '\lllpretentious w.u.sememt places available for 
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entertainment. Among these·vras Gaddis' Cafe, a combined·restaurant and 
cocktail bar where dancing was permitted in a side room. Sarah Gallison 
21 years of' abe, was employed as stenographer and clerk by the Assessor 

· of Hohave County, Arizona. Though she was a frequent patron of Gaddis' 
Cafe, she generally was in the company of 5"i.rl companions and la,9-Y
like in her conduct. There, on the ni;:ht of 19 January 1943 she 
and Lieutenant Ansell Brovm became involved in a lover's quarrel 'Which 
ended wi1en he got up and left because, though. ti1ey i.1.ad been 11 keeping 
steady company" since the middle of Decem.)er, 1942, and he had previously 
asked her in vain to r::a.rry him, she was wearing a dia1T1ond ring on her 
engagement finger claiming it had oeen given to her by a bombardier ti.1en 
in England. This was an untruth but he did not know it and, in anger, 
he left her. 

Accused who vras a second lieutenant of the Air Forces stationed at 
Kingman and 'Who had lmown J,Iiss Ga.llison casually for four or five weeks, 
was present and -mien Lieutenant Brown left, sat do,m viith i:ler and 
eventually asked to <4'ive her home, borrowing Captain Reed's ·four-door 
sedan for the purpose~ 

1:iss Gallis~nI s home was only a block from Ga.cidis • ·ca.fe if' a short 
cut over the railroad tracks was ta.ken in daylight; but at night and 
by street route, the distance was considerably greater. At a.bout quarter 
to twelve o•cl~ck Hiss Galli"son left the cafe in company with accused, 
ostensibly to be ta.ken home. Neither she nor accused testified to any 
other plan or arrangement and although one of his officer companions 
asked him before they left the cafe vrhether the girl would indulge in 
sexual intercourse, accused fr~ stated he had come to no conclusion 
on the matter. The reasonable inference is that Sa.rah Gallison had no 
such notions and ila.d given no encouragement in that direction but ti:la.t 
accused intended to probe into the possibility under circumstances of 
his own mald.ng and vim.ch S'Xm fellowed. Acc·.·.sed had never been out ,·rith 
her before and did not know wher,e· she lived so she was oiJliged to direct 
him. After making one turn, at her suggestion, he refused, accordin[i to 
her testimony, to make the next but continued on along a dark and abandoned 
road. As he proceeded, refusing to pay any attention to her protests and 
requests to turn· around other than to promise her he ·would do so, she 
became alarmed, reached for the car keys, m~"i.tched oi'l' the ignition and 
pulled the keys out of the lock. Thereupon accused slapped her £ace so 
that it stung her and knocked· the ci.1ev,ing gum out of her mouth. 

According to his version he asked whether she wanted to take a ride 
and she a6-reed, provided the:f would not stay cut too late; and, though he 
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made no :mention of her snatching the car keys and his strild.ng her at th.at 
time he did admit that she commented about the bad road on which they were 
traveling and noticed that there were no intersecting side roads. 

She said that eventual)¥ he drove to ti1e side of the road and parked 
the car. 'l'hen without further preli.minaries, he shoved himself close to 
her, kissed her, put his left hand under her dress and placed it on her 
thigh. Sl1e immediately asked him to stop, and started then to physically 
resist him, hitting at him with her left el"oow to keep him away. Not
withstanding, he pulled her dovm on the seat so that her head was in 
the left corner under the ann rest and steering 'Wheel and she was lying 
on hei• back pinned dovm lJy his weif,ht and his left arm across her chest. 
He then began tearinr; at her pants and Ylhile she struggled as best she 
could to get her hands free, and ld.cld.ng and kneeing him, he slapped her, 
told her to shut up and not to wo1Ty aoout a.n;ything happening to her as 
he would "use som.eti.ling11 • She did grab at his penis trying to hurt him 
and llsor.iething" ca.me oi'f in her hand vlhich accused either grab0ed from her 
or !mocked out of her hand, saying "You've ripped it11 • '!'hen during her 
continued struggles in which he nas still on top .of her, pinning her down 
so that she was almost suffocated for want of air, he apparently put on 
another condom and "pushing his hips into her" he had intercourse with her 
during nhich she felt "two sharp lunges" and a pres~-ure and pain in her 
stomach. · 

This same episode is portrayed quite differently by accused 'Who 
testified he drove along the road with his arm around her until they 
:came to a wide spot where he pulled over preparatory to turning around 
and returning to to-vin.. If this v1as his honest intention it was short
lived for he stopped and again asked her 'Whether she 11rninded" and was 
again told they must nbt stay out too late. They then smoked cigarettes 
and indulged in 11necking11 until he became overheated and discarded his 
overcoat though she, strangely kept hers on. 

'£he 11necld.ng", according to accused proceeded to 11 general love
making" in.whi-ch category he apparently included the insertion of his 
finger in her vagina and, as he said nthings were progressing nicely." 
]'inding it too crowded, however, he edged by her, opened the right door 
and, while standing on the running board, with her legs extended through 
the doorway, he opened his trousers, got down upon her and prepared to 
insert his penis in her. At this point he was confronted with a re
markably sudden change in the temper of' his paramour. However nicely he 
may have thought things were progressing and regardless of his seductive 
arts, sne was not as eager for his embrace as he had hoped to find her for she 
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balked at the critical moment iust as he was "close enough to start it 
inn, raised her leg so as to p;event him from doing so and bethought 
herself of tvro unromantic reasons why she should not allow the matter 
to nroceeda first, th.at si:le did not want to become pregnant and second., 
that the chill air was uncomfortable on her legs. To relieve her dis
comfort on ti1e latter score he lifted her Je gs, placed them in the car, 
closed the door and went around.to the other side; and to allay her fears 
on the fonner, he proceeded, by actual demonstration., to enlighten her 
in tl1e use of ruuber contraceptives. On doine; so he said he tore one 
but, after adjusting another and a bit more 1'necld.ng1 he had intercourse 
with her while "she was up against the right corner of the car" and he 
"was kind of straddlai the gear shift". 

r~. seei:is hardly necessary to connnent, at len;:;th1 upon the incongruous 
testirr..ony of accused when compared with that of Sarah Gallison in 
detel'r"..ining whet:1er the intercourse thus effected vra.s a rape. He admits 
that she expressed apprehension as they proceeded along the lonely, unused 
road away from her home and that she twice cautioned hira. about keeping 
her·out late. This is competent evidence of her state of mind before 
accused corill1:itted any overt act. 

In connection vrith this it is quite plausible that she did snatch 
the keys from the ignition lock in an effort to make hi.L"l return to. town; 
and., in the light of his o-vm admission of similar physical violence to 
her later in the night, it is equally plausible that he did then slap 
her in the face as she sai.d he did. Having thus given her reasonable 
cause to hate, if not fear him, it is not difficult to believe L::i.ss 
Gallison v:hen she said that, after parking the car., he made a sudden and 
ruthless assault upon her vd.thout any oi' the fondling and cares::;ing pre
liminaries as to which he testified; for, so soon after such rude and 
violent conduct toward her, no sensible man could have e:q>ected any 
satisfactory response to attempted endearra.ents. 

Accorciing to accused, inasmuch as this was a mutual enterprise, he 
resorted to 11necld.ng", "general love making" and other preparatory man
euvers looking to their comfort and pleasure during intercourse. Wey 
he persisted in remaining in the congested front of the car when the 
unobstructed rear portion was available accused did not say; nor, why, if 
he removed his coat for greater comfort and freedom, he did not assist her 
to do likewise. Vihen confronted with the dilennna which arose '\Vhen Sarah 
Gallison felt cold because her legs were sticking out of the car, he 

chose the least· practical solution, pushed he1: legs back into the car, 
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closed the dcor and &;oing to the left, placed bbl.self in tne r~ost ankward 
positicn vnder the circumstances. 

'This testimony, if true, acco:m"t::; for Sarah Gallison's black eye by 
attributin.z it to a bc1mp received ,·::hen acc"-.t::;ed raised her ·:1ead to help 
her to sit u.i;· and she struck U 2.-::;ain::;t tl-1e steerin3 '\'!heel. To rrul.:e this 
e:cpl:mation credible it is nocesf'ary to believe the rest of accused's 
exi)hnation of' what followed and conclude it to be plausi1;le that, although 
::iss Galli::;on had +.l':'ls ;::i·1P.'1 hP.rself D. :-r1-ovo:1.s bruise 0£ her eye, she never
theless reversed her :)Osition on the frmt seat and voluntarily submitted 
to interco'J.rse with accused while 11 shc was against the r:i.r.;ht corner of the 
car" und hP, "vras sort of str'14 dlod the .;ear shirt". Counsel for accused 
-x;.~r h:i~re been sor11mmat d,1bious re::;arclin~ these probabilities f'or he inc:_11ircd 
about th'3 feasability of S'lCh a situation !l.nd '1licited from accused trio 
a-:l"lission that he "oft.en had interco·irso like t:lat, before, under the sarrie 
circ-.risw.nces. 11 No cxpl:ination '.'las offered as to why, ::.t this tir.!e, t:1e 
c,-,""J._carative comfort of the rGo.r seat woulu not have been the logical and 
sensible solution if a c.,it..;;::.ll;y at,rreea":>le intercourse uG.s desired. 

Fro'll accused I s testi:nony it vrould seem to appear that he n3ver thoucM, 
oi' using a contracept.ive be1·ore J'.iss Galli::;on mentioned the posdbility of 
i1er pre:71ancy. ~--. comparison and study of all the evi•Jenco loads to a different 
conclusion. Acc'.i~ed had conte'.'.1;::,Jated sexual intercot:.r:.c nith some woman 

. on that night before he knew he would see :.:iss Gallison. He had an ensaGe
ment ,-rlth another girl who failed to neet him and he had prudently provided 
hi::i~elf ,vith a packa.;;e oi' condons before going to Gaddis Cafe. 1:n1ile it is 
not nelieved that there ~vere sach discussions about con"':r:i.ce~1tives and 
y,rcJlancy hctween Sarah Gallison and accused as hA detailed, his testi'11on;~ on 
these lT'Atters does ser.ve to disclose what appears to have been his ·norbid 
fear that he would impreJnate a i"~oman, for he testified to a :3!'eat length 
abo11t :Jre..:;nancy, illegal operations and abortive meas'.l?'cs; stated how he 
had told her he was not the "1'1'.arryinc kind" even thou::;h. he caused a. r:;irl to 
beco!'le pre..,nant; ancl he frankly d'3scrib<>.d the disrp1sti.'15: n.se of a handkerchief 
during one of his intercot1rses vrith Hiss Gallison so that the emission mJ.ght 
be der,o.sited upon it instead of bein::; injected into Ute ;,:irl. 

The inference which i~i·Iht well be dra,m i'ro;n accused I s tedinony in 
this natter, standinf: alone ·c.'3.s tnat S'.tch cm,siderate treat'.nent of the 3irl 
by hi1,1 vras conclusive evbence of the fact that he used no force or violence 
in the sex;1al i.l.Ct anj that, after he had exrlained the protection afforded 
b~· the '.tse of a condo::i, s!1e consented thereto. After cir:3ful consio.eration 
of ;ill the test::."1ony be;irin~ ~1pon tl':ls ratter it see::is far more probable 
that acc:1~ed c'.sed contraceptives for his mm protection lest he be !T\3.de the victi::1 
pf a pre01ant girl. 
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Sne r.ade no nention oi' these incic.en~s in lle:c test:i.11,ony ot:1er t11an to 
descrioe his use o:i. a 11 ruo~ier11 during the first coition. 

The wei;)1t of t~10 ev:,~c.ience, consideri:i.t; all reasonable and. jur:tifiable 
inferences in connection Y.1. th the proof of undisputed and uncontradicted 
facts, strongly supports t:1e tale related oy ;;iss Gallison. lJo r0ason 
or 1;1otl.ve for her e,1:._a~ing in and sharinr:; such an enter::;1rise as accused 
pict1u-ed has 01.;en even re:;totely shorm. Sarah Gallisoa was Lieutenant 
Bro,m• s 11 g-:i..rl 11 ana had :.i~en 11 keepinr; stcaci.y cor1pany11 with him i"or a 
17'.onth. They we.ce to;:ether on the ni[;ht oi' the cr:i.lne und but for the 
episode oi' the rinc accused. 1.ould not l1ave had t~1e oppol'tunity of 
offerin[; to take her home. Neither s.1e nor accused testified to any 
prior discussion 01· or arrangement i'or a love ai'fair. In fact, although 
he was prepared for anci nas unciouotedly seeking a companion for such a 
purpose, accus~d Vias o.:iligeci to a(iJi1i.t to his friends, just ·oefore leavinc 
the cafe with I:iss Gallison, that he had ncor:ie to no conclusions 11 as to 
how he rnight fa.re in such a venture ,·:ith her - extre:,1ely persuasive 
evidence of the fa.ct that si1e eitl1er iiad not ~-et been approached on the 
matter or, ii' solicited, had rejecteu his advances. 

It is, of course, conceivaole that, even upon such sl1ort and casuc.1. 
Ct'l1,..aintance, a ;:;irl of Sarah Gallison1 s sta.ndin; in the corn:1mnity where 
s,1e lii.red, 1:tl.6ht have oeen seduced by accused into sexual intei•course 
with him under circumstances reasonably conducive to the expected pleasures 
incident to such a relationship; but it is incred.iulc ti1at slle succUli::.ied 
as readily as accuse<i said. she did, at midni.::_,ht, in January, on a desolate 
road, in the narrow coni'ines oi' the front seat of an automobile, ,..,.hile 
fully clothed in every respect, and without better ·:1rcparation for co;ii.i'ort 
and convenience and n1ore daJ.liance than ap~)ea.rs in this ca~e.. The ti1:1.e. 
and the place and all of' the surrouno.inc circumstances impel the conclusion 
th.at this was a brutal overpowerinz iJy superior force and a sexu.a.l assault 
against the utmost resistance of which the victim was tnen capable and there
fore clearly vli.thbut her consent. 

In this connection it must be borne in mind tha".:. in the encounter there 
was an appreciable disparity in aee, size and weight between the partici

pants. Sarah Ga.llison was a rJ.ite of a g:Lrl, 21 years of age, just a 
bit over 5 feet tall and weighed no raore than 100 pounds. Accused was 
26 years old, 5 feet 9 inches tall and ;·;eigheci approximately 155 pounds. 
Inasmuch as he was a junior officer of the Air Corps on active flying 
duty status it is rec..3onable to ini'er· that he vrc1s in excellent physical 
·condition. 
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To say that Hiss Gallis9n could have defended herself more vigor
ously and successfu11..v against accused's assaults under the circ~ 
stances in which she .found herself wouJ.d oo·holding her to a. higher 
degree of responsibility for her ml.fare t:.ian the law requires in such 
cases. The essential element of non-consent, or that the act be_against 
the woman's will, signifies that it.be committed against the utmost 
reluctance and resistance 'Which the woman is capable of making at the 
time. As heretofore stated, the matter is relative and must be judged 
in the light of a11 of the circumstances of the occasion such as the 
disparities above noted, the degree of force em.ployed by the assail.ant 
and the uselesness of resistance. Stated differently, the resistance 
of the female, so as to support a, charge of rape, need only be such a.s 
to make non-consent and actual resistance reasonably manifest•. 

SUrely there is a reasor.able manifestation of reluctance, non- · 
consent and resistance in the situation here presented. With his 
superior strength, accused, first intimidated her by promisin~ to take 
her home late at night and then over her protests drove her instead 
to the uninhabited outsld.rts of·the town; then having aroused her fear by 
striking her in the face i'or interfering with his plans, forcibly shoved· 
her to a. reclining position on the i'ront seat of the automobile with 
h13r head under the arm rest and beneath the steering 'Wheel. With the 
weight oi' his body upon her, his left arm across her chest, pinning her 
dovm and £urther curtailing her already limi.ted movements, he continued 
to "slap" her 'Whenever she pleaded w.i.th him to desist. She £ought with 
h.1.m, scratched him., hit him, kicked him and shoved him with her laJ,ee • 
whenever she was abJ.e to do so. Outcry and calls for help '\'10,µd have 
b(3en in vain at the uninhabited and untraveled locale where the crime · 
occured. 

Other matter in justification of the Charge made against accused 
will appear further on in the discussion o.f the incidents that £ollowed 
this first assault upon Miss Gallison but enough has al.ready been 

· shovm to sufficiently establish beyond reasonable doubt, every element 
of the offense set forth in the Specification of the Charge. 

· 'While it is not necessary to do so, it sh~uld be said, in passing., 
that the evidence of accused's treatment of Miss Gallison prior to and 
during the first rape might oo held to have been of such a character as 
to create in the mind of his victim a fear for her safety and wliare 
mid a sense 0£-hopelessness so-as to suspend her ability to resist the 
.further assaults and therefore dispense wi~ the necessity of positive 
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proof of her continued and constant atrue;gle and resistance in the 
events 'Which followed.· 

When a woman is overwhelmed by circumstances ?Jhich, to her, seem 
appalling, it is not only probable but likely that she ma.y, through fear, 
lose her courage and with it, her normal strength and ability to defend 
herself and so become practicall:y helpless in the hands of one who has 
&. criminal design vlbich may be more readily accomplished when his victim 
is reduced to that condition. This principle is recognized by the law in 
cases of robbery Vlhich may be accomplisheci by violence or by putting in 
fear; and it may be said to be particularly true and applicable in cases 
of rape where the assaulted party is the physicall:y weaker one. 

But w.i.th this we· need have Jittle coneern other than to invite 
attention to it as a factor to be considered when weighing the conflicting 
evidence relating to the additional acts of rape; for the record is replete 
with ma.fly corroborated evidences of Miss Gallison1s persistent resistance. 
to the very end of a harrowine experience. It is, therefore, not only 
proper but necessary to comment in some measure, upon the remaining 
testimony regardless of adding to ari already lengthy record. 

After the :first intercourse had been accomplished, Miss Oallison 
complained of illness, but intenaine to get away from accused, if possible, 
asked to leave the car. He would not.permit her to go alone but walked 
by her s:i.de, his arm around her, pinning her arms to he;r sides. As soon 
as she managed to f'ree herseli, she ran across the road in the hope of 
entering a cove of rocks located there and by going over a small hill 
beyond, escape f'rom accused. In this she was unsuccessful because her 
feet became entangled in a piece of wire nettiz+g lying on the ground and 
accused soon caught her and jerked her across the road toward the car 
during which scuffle she fell to the roadway on her knees. 

After she regained her feet and they were in the vicinity of the . 
automobile they engaged in a fight in which she hit him and he countered 
with a. blow by his fist on her·head, knocking her d.o1'Il backward sot.hat 
her head, back' of her left ear, struck -the grotmd. The blow stunned her 
for the moment.. He continued to.· force her toward _the car but when there, 
she stood. on the runl'ling board ,to prevent him from shoving her through 
the.door. Then he_hit her on the chest with such violence that her head 
struck the car top and she was again dazed and fell upon her back on the 
front seat. Accused tried to follow her but she was kicking and he 
backed awe;s- saying she had bloodied his nose. 

- \ 
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Thereupon she got out of the car and, though exhausted, ·ran dol'lll · 
the roc;d _toward Kingman, but in a short while accused, 'Who had followed, 
caught up with her, swore at hel:', hit her in the face., g ·rabbed her by 
the hair and tald.ng her by both hands dragged her back to the car and
threw her upon the front seat. Then he got on top of her, "ripped" at 
her pants, put his hand on her private parts., slapped her ilhenever she 
pleaded for release and thus accomplished a.second ?-Jltercourse in vir
tually the same ~er and by the same method as:before• 

. On the other hand, accused denied he had ever crossed the road and 
had no recollection of the.cove of rocks and.the embankment described by 
Miss. Gallison. He admitted following her on one occasion vlhen she ran, 
awa:y from him toward Kingman; toot he caught her by the coat and ripped it;: 
and that he slapped her in the face in order to break the spell of her 
hysterical crying. He also admitted that he lured her back to the oar 
with~ promise to take her home. · 

On 21 January th~ investigating officer., the deputy_ sheriff and 
another A:rmy officer went to the scene of the crime and found an auto
mobile.track by the side of the road and a torn as well as an unbroken., 
but used condom; scattered about on the trampled area near the car were 

.a glove., buttons; and broken articles of jewelry., all of 'Which were either 
the property of Miss Gallison or accused; and. across, the road they ex
amined the. cove of rocks, the embankrnent and the piece of wire netting 

. vdth numerous small and large shoe-prints surrounding it. Her torn 
stockings were introduced in evidence and these., as well as the scratches 
and bruise~ _described by three di.sinterested·w.Ltnesses., Qear out the 
fall and ~cufi'ling upon the roadbed;- the black eye, described by witnesses 
and- evident on the photograph introduced in evidence corroborates ·a 

· violE,mt blow from a fist; the resulting fall backward .upon the left side 
of her head and the blow upon her .chest knocld.ng her head against the car 
top are substantiated.by the medical officer's testimony of tenderness 
over the left mastoid process behind the ear and in the right occipital 
region and on the back of the head and over the left-sternomastoid muscle;. 
the attempt to escape into the cove is,su.pp<;>rted by:the evidence of·the" 
wire netting and footpri.nts;.and the struggle by,the side 0£ the car is 
plai.nl:y apparent from the evid,ence s thereof'. in the.. glove., the shoe and· 
clothing buttons and the fragments of broken jewelry.found scattered on 
the ground. · 

Further discussion is not necessary. The. clear, direct and. u:n
equivoaj testimony of Miss _Galµson 8;S to this intercourse., sd pl.a.inly· 
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supported by other unimpeaci1able evidence, contrasts sharply with the 
pal.pabJ.y fa.lse explanations offered by accused, and the Board of Revlew 
is of the opinion that she was, as she said, again overpowered by him 
and., notwithstanding such resistance as she was able to :make and did 
make., T,as s~ assaulted for a second time, against her Ylill and 

·. nthout her consent. 

After the second intercourse, l'J.ss Gallison complained o£ being 
real.J.y sick and accused permitted her to get out of the car bu:b a.gain 
clung to her with his ann around her shoulders. When he relax.C:.d his 
hold so that she could remove her outer coat and while he ·was kneading 
her stomach to ease the pain of which she complained, she again broke 
away from him: and ran toward Kingman. It was on tllis occasion when, 
ac'cording to lti.ss Gallison, accused caught hold of her sport-jacket in 
his :-ace after her, and ripped it, as he admitted he did. Again he grabbed 
her haµ'., slapped her face, jerked her around and dragged her back to 
the car 'Where he threw her upon her back in the front seat. AlJ. the while 
ahe was kicking at his shins, hittin~ and trying to scratch him when-
ever she was able to, do so. 

Here the stories of accused and his victim are at complete var.:i.a.nce. 
She said that he finally lifted hEµ" over the back of the front seat and 
she fell to the noor in the rear; that he then got into the back of the 
car, jerked her onto the seat.by her hair, stripped off her panlts-and 
once a;ain forced intercourse upon her but that, on this occasion. he 
"whined and whimpered and cried" as though in pain. 

on the, other hand, accused maintained that there were only two 
acts of intercourse, --one on the front seat and one in the rear. He 
said that when he had promised to take her home after she had run a:Nay 
from him, Tieeping-., · she returned with him and they got into the car which 
he was unable to start until she suggested pulling out the hand throttle. 
In "lryi.ng to fix the foot pedal he said he had a recurrence of an ·old 

. sacro-iliao pain when he stooped over. 

.. . . '?le\'8rtl18J:e~s he eoon. began again to e xcite Uiss GallisonI s pas si.ons 
and 'When they had reached a point vlhere they were nmol'.e or less like they 
had been 'before11 he., for the first time., be_came:·coneious of the .cramped 
conditions in the front of the car and suggested moving to the rea.r., 
"l"lhich,they did. When they were more comfortably settled he preceded 
·in what 1;le facetiously called· a cerem.onio~ removal., by him., of }Jiss 
Gallison1s pants. !hen, though.he testified that h~ suffere~ a pa.tu in 
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his back whenever he e;ot up or bent doi'.n, they again had intercourse and 
in his testinon:y he detailed the intiuate facts by which he was certain 
?:iss Gallison had enjoyed the experience. He however, denied himself a 

· natural gratification because he was obliged, under his promise to her 
. that she would not become pregnant and since, when he reached for a 

condom he failed to find one, to spread his handkerchief beneath the girl 
··to catch his emission upon w:i.thdrawal. This was not the only consideration 

sh01\n her at the time, for when the affair was.over, he got out of the 
·.-car and, as he said, walked modestly avray so that "the lady could put on 

her pants11 • 

By such testimony, ridiculous and grotesque at times, accused 
apparently sought to establish not only non-resistance on the part of 
I.Iiss Gallison but her full and compbte assent as well; and he must 
have assumed the court to be.over-credulous to attempt to justify himself 
by such conflicting and implausible statements. · 

Wi.thout consideration of' -v,nat followed and irrespective of other, 
later cor.roborations of l.'is_s Gallison1 s sordid tale, there can be little 
cred~nce given to accused's testimony thus far where it differs from 
liiss. Gallison1 s statements. For, thouch an atter,,pt was made to ci.estroy 
he.t' credibility by the ·introduction of evidence intended to show a bad 
character a..1d reputation, t..i.1.:: i'acts adduced were so meager, vague and 
indefinite as to utterly fail' in their pu!'!)ose. If the prO!Jrietor and 
waitress of the cafe characterized as a. 11dive 11 by a defense witness could 
·say no more about ::iss Gallison ti1a.11 the record discloses, that fact is 
st:ronely pe:csuasive of the converse and it is reasonable to asrume that 
the girl, who was employed as clerk and stenographer by the .A.ssesor of 
l,;ohave County, was of good repute in the comnunity where she resided. 
Her credib"llity not only stands unimpeached but is, in fact, supported 
and strengthened by nur.:erous corroborations on essential matters through
out and often by accused l:µmself. 

It is, therefore, the opinion of the Board of Review that accused 
did, by' force and violence and against the will and -vrlthout the consent 
o! l.Ii.. ss GaJ..lison, rape her a third time as she alleeed and as the record 
clearly shows. · 

Comment upon the distasteful evidence of what followed next is·reluct
ari.tl.y made but is necessary to show the depraved nakre and inordinate 
desires o.r accused especially because of the elaborate detail with which he 
described his own nisc;onduct. 
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• 
t::tss. Gallison testified that when they were. z:eturning l;lome accused 
again opened his trousers, seized her hand and, despite her protests· 
and resistance, ... fo:roibly. Aeld it on his penis until a dog barked, a 
:U.ght,,appeared in.. the window of a house near. the road a.11d he. desisted 

.:'When. she said she llved ··thez:e and her folks were evidently ·nwaiting up" 
, fo~ 'her.. They there,upon got.. out of the os.r and -walked toward the house•. 

Accused admitted placing.her hand on his privates but put a different 
.construc-tion on the situation. He said that he showed her how to 
masturbate him 'and that they then indulged in the act III'J.tual.ly until 

··. he had an emission .-which he caught in his handkerchief. Immediately 
therea.i'ter, according to his tale, they talked about possible.pregnancy 
again and what to do in case it developed; then they argued about marriage 
until their. wrangling caused a dog to bark and Miss Oalllson in:f'onned 
him that sh~ Jived there, '\'ihereupon, they got out o.f' the car •. 

Here followed the strangest and most illogical episode of the 
evening, if accused is to be believed. He testified that, although he had 
twice had sexual intercourse with a girl with whom he had never been out 
before, and although she unhesitatingly gratified him still further by . 
masturbation before they parted, during all of which nothi.~g occUlTed to 
ma.r their pleasant relations except his slapping her int he £ace to 
break: the spell of her hysterical crying a.i'ter he was obliged to race 
after antl catch her 'When she tried to escape from him, he .finally de
signated.her as a 11 1:li.tch" w:l.t!i whom he would have .nothing to doj· Then., 
a moment later., he asked her for a "·g_ood night" kiss, was refused, insisted 
upon having one, and when, in the struggle, she scratched his i'ace in 
eelf-dei'ense, he 11,sJ.apped hell out of her•.11 In this bold fashion 
accused apparently sought to explain how he received.scratches on.his 
£ace apparent on the day· follovdng the crime as well as justify the 

· many bruises and injuries to her person and clothing 'Which lliss Galllson 
said she received in reeisting his attacks upon her. 

· But, on this issue., the most convincing proof is to be found in the 
testimony o! Mrs. Hubbs who savt l!.d.ss Galllson inunediately a.i'ter her 

· :four-hour encounter with accused and who said that •she looked like she had 
._~beian- drug all o var the placen:., minutely de-so.ri.bing her torn ·and dirty 
clothing and her many bodily injuries. Further corroboration was fur
nished 'by,}.trs. &3ller .and the constable who made a· casual examination of· 
Uiss ·Oalllson I s !ace while tald.ni:; her home and 'Who, later examined her 
injuries more-·!ully in the presence. of Mrs. Beller and her daughter at the 

)~eller home•...It is inconceivable that the .injuries and damages disclosed 
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.coul.d have been suffered at the time and in the manner stated by. 
accused and the explanation. thus. off'ered by him. must, like so much else 
of his testimony, be deemed f'a.l.8§ •. It should ba borne in mind that, in 
this case, there was not only pranpt disclosure of the crime to a police 
officer as soon as the vict~ was free or her assailant, but a most 
canpelling part of the evidence rests in the fact that while accused was 
still struggling with her, try:lng to get her back into the car near 
the heme of Mrs. Hubbs, Miss Galli.son, as soon as ·she knew she was near 
a habitation, cried out, calling for help and s8¥ing she was being attacked, 
thus adding still further ,reight to her testimoey regarding her re-
sistance against accused. 

The evidence as to each offense alleged _affords ample canpetent and 
convincing proof of every essential element of the crime charged. Two 
of the carnal connections with NJ.as Callison were admitted. by accused, 
leaving for determination solely the questions as to 'Whether there was 
a third and vmether any or all of them were had by force and against her 
corµ3ent. Any doubt which had arisen, from time to time, as the evidence 
of accused and 1iiss Callison was compared, considered. and weighed, was 
invariab~ resolved in her favor not only because of the corroborations 
.afforded her in his own, as well as other testimo:rr;r, but on account of the 
patent implausibility of. much of his defense as well. The conclusions 
reached are iITesistible and leave no ground for any reas<>:n.able douot in 
8.IJY. respect. 

The Board or Review is therefore, of the opinion that the record is 
legally sufficient to support the findings of guilty of the Specification 
and the Charge and guilty of each of ·the Specifications of' .Additio~ 
Charge I and of Additional Charge I. · · 

In conclusion, it is noted that upon the suggestion or insanity 
which was made after the findings by the court and apparen~ against 
the express wish of accused, a medical. officer 1r88 interrogated. as an 
expert opinion witness in the matter. · 

It appears that he made an examination of accused over a weekend 
during the trial, and rested his conclusions solezy upon convers&tions 
had with and statements made to him by accused, any or all o£ which could, 
under the circumstances, have been self-serving• 

.A. casual inspection of his testimoey will readil,y disclose the 
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- indefinite chBracterJ shadowy substance and vague import of the expert• s 
opinions and the amazing and untenable principles vmich he advanced. 

A depraved sex appetite is little different from an uncontrolled 
desire for strong drink and should receive no greater consideration in 
the courts; and whether a rapist shall receive curative hospitalization 
dr condign punishment 'When convioted of crimes o.f violence is not a 
matter for this Board to decide on th~ record now before it. 

Uere frenzyJ et1otional insanity, perverted morals or, so-called 
irresistible impulse are not excuses for crime where such conditions 
coaJd.st with a reasoning power and are not associated with an actual 
disease of the mind. 

Nothing Ttas produced befcre the court from wlµph it could properly 
have ruled that accused's sanity should be probed. On the contraryJ the 
shrewd and sld.llful. manner in which he testified on direct and cross
exmnination conclusively demonstrated that accused had far more than 
average intelligence at the time of his trial and si~ce there was no 
competent evidence that,. at the time of the coi::rrnisaion of a:rr:, of -the· 
offenses alleged, he suffered "With any mental disease or derangement vmich 
prevented him ;f.'rom. knowing right from wrong and adherini to the ri£htJ 
nor an:y offer to produce further testimony of such a deficiency, the 
court was justi:t:ied in constituting itself the judge of the extent to 
which.the inquiry should go and properly detemined that accused's in
sanity had not become an issue in the trial (CM 193543-Kazmaie:1'). 

' 
. •• 'Upon the request of Honorable c. w. Bishop, member of the , 

House of RepresentativesJ !:arion M. HartJ Esquire, of the Illinois bar. 
presented an oral argument before the Board of Revi8'\'T and filed a brief· 
in this matter. Accused has also sulmi.tted an argument by informal. 
papers in the nature of a brief and corunenta.ry on the ev:klence. In. 
addition., letters from accused's parents, and numerous character. testi
moni.ala have been submitted to The Judge Advocate General.· ·ill have: 
been care£ully examined and considered by the Board in arriving at its· 
opinion. They accompa?zy' the record and are forwarded therewith. 

. ' . . 

7. Ti1e records in the office of The Adjutant General show that 
accused was born in B~nton, Illinois,. and is 26 years o.t' age. He was 
graduated from Benton TovmshipJ (Illinois) High School, attended the 
Uni.versity of Illinois .for 2t yearsJ the University of Southern California· 
.t'or -6 months, and successfully completed the prescribed course as an 

·Aviation cadet (Pilot) at Mather Field, California. He .was commissioned 
a Second LieutenantJ A:rrrry Air Forces Reserve on 23·June 1942 and.·on the 
saoe dey" was assigned to Headqu.irte~s ~'Ali'$, Mather FieldJ California. 
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8. The court was leGallY constituted and had jurisciiction of the 
person of accused and of e:::.ch offense alleged. Ho errors injuriously af
fecting the.substantial rights of accused were committed during the trial. 
The Board of Review is oi' the opinion that the record of trial is leeaJ.J.y 
sui"ficient to support the findings of L,"Uilty of the Specification an<.l the 
Charge and oi' the Specifications and Additional Charge I, leg~ suf
ficient to support only so much of the findings of guilty of the Specifi
cation of .Additional c:1ni-r;e IV as finds accused guilty of ascault with 
intent to rape Ruth Geiger at the time and place alleged and in the manuer 
proven, legally insui'ficient to support a findin1; of ~uilty of Charge r1 
but legally suificient to,support a finding of guilty of a violation of 
Article 01· \iar 9.3, and legally sufficient to support the sen~ence and 
to warrant confirmation thereof. A sentence of death or life ir.i.pri$on
ment is mandatory upon conviction of a violation of Article of War 92 
and there is no limitation upon the imprisorunent which may be imposed upon 
conviction of a violation of Article of War 93. Discissal is authorized 
upon conviction of a violation of either Article of Uar 92 or Article of 
War 93. Confinement in a penitentiary is authorized cy Article of War 
42 for the oi'fense·of rape and the offense of assault with intent to 
rape, ea.ch of ,iiri.ch is reco!;,nized as an oi'i'ense o:t: a civil nature and so 
punishable by penitentiary confinement for more than one year, the former 
by section 2801 and t~e later by section 501, Title 22, Cod~f the 

District of Colurnbia.J, . ~ , · 

Judee Advocate. 

Judge Advocate. 

Judge Advocate. 
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War Departmmt, J.A. G.o., n 7 JUl 1943 - To the Acting Secretary 
of war. (I 

1. Herewith transmitted for the action of the President are the 
. record of trial and the opinion of the Board of Review in the case of 
second Lieutenant George R. Cleyi)ourn (~72657.3), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally su£ficient to support the fi.~s of guilty of the 
Charge and its Specification and Additional Charge I and its Specifica
tions., - alleging rape in violation of .Article of War 92 - and legally 
sufficient to support only so much of too findings of guilty of Addition
al Charge rv and its Specification., - alleging rape in violation of .Ar
ticle of War 92 - as involves findings of guilty of tre lesser included 
offense of assault with intent to commit rare, at the time and place and 
upon too person alleged, in violation of Article of War 93. He was found 
not guilty of Additional Charges II and III and their Specifications, -
alleging assault Td.th intent to r~ in violation of Article of War 9.3. 
I recamnend that only so much of the findings of guilty of Additional 
Charge rv and its. Specification be approved as involves findings of guilty 
of the lesser included offense of assault with intent to commit rape, at 
the tillS and place and upon the person alleged, in violation of .Article 
of War 9.3, that the sentence be confirmed and carried into execution, 
and that the United states I\3nitentiary., McNeil Island, Washing.ton, be 
designated as the place of confinement • 

.3.. Consideration has been given to the attached brief of counsel 
for accused and to numerous conununications attesting to accused•s good 
character,· .marked as followsa Brief of Marion M. Hart.,' Esq• ., Accused•s 
Canments on T~stimony; Character References l ani 2; and Miscellaneous 
Correspondence l and 2. · 

4. Inclosed are a dra.f't of a letter for your signature transmit
ting the record to the President for his action., and a farm of Executive· 
action designed to carry into effect the recommendation rereinabove made, 
should such action meet 111th approval. 

~ ~ . C!.........o- -~ ... 
~on C. Cramer., 

8 Incls. }Jajar General., 
Incl.1-Record of trial. '.Iba Judge Advocate General. 
Incl.2-D!t 1et. sig. A.S~W. 
Incl.,3-Fcrm of action. 
Incl.4-Brief. · 
Incl.5-Character References l. 
Incl.6-Character References· 2. 

·· Incl.7-tiiscellaoo ous CoITespondence 1. 
Incl._8-M:!-scellaneous Corresp_omence 2. 

(Findings disapproved in part in accordance with ~commendation 
of The Judge Advocate General. ~nteme confirmed. 
G.C.M.O. 246, 18 Sep 1943) · 



WAR DEPARTMENT 
A.rrrrj Service Forces 

In the Offioe of The _Judge Advocate General 
Washington, D. c. 

(55) · SPJGK 
CM 236408 26.AUG l943 

UNITED STATES ) 4TH IDTORIZED DIVISION 
) . . 

v. ) Trial by G.C.M., convened at 

l 
Fort Dix, New Jersey, 10 May 

Seoond Lieutenant HENRY H. 1943. Dismissal. 
JORDAN (0-1283786), Infantry. 

OPINION of the BOARD OF REVIEVI' 
LYON, HILL and AJ,IDREWS, Judge Advooates 

l. The reoord of trial in the ca.se of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. · 

2. The aooused was tried upon.the following Charges and Specifica
tions& 

CHARGE Ia Violation of the 61st Article of War. 

Specification& In tha.t, 2d Lieutenant Henry H. Jordan, Compacy
"H", 12th Infantry, did, without proper leave, absent-iµ~ 
self from his organization at Camp Gordon, Georgia from 
about 11&00 A.M. Thursday, April 8, 1943, to about 0800 
A.M. Friday, April 9, 1943. 

CHARGE !It Violation ot the 69th Artiole ot War. 

Specitioationa (Finding of not guilty of the Charge abd 
Speoifioation). 

CHARGE IIIt Violation of the 96th Article ot War. 

Speoifioation lt In that, 2d Lieutenant Henry H. Jordan, Company
"H", 12th Infantry, having received a lawful order from· 
Captain Richard J. O'Malley, 12th Infantry, not to drink 
beer with enlisted men, the said Captain Richard J~ O'Malley 
being in the exeoution of his office, did, at bivouac area 
near MoConnick, South Carolina, on or about March 11,.1943, 
fail to obey same. 

Specification 21 (Finding of not guilty). 

Speoifieation 3a (Finding of not guilty). 
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He pleaded not guilty to all Charges and Specifications. He wa.s found 
guilty of Charge I and its Specification and of Charge III e.nd Specifi• 
cation 1 thereunder, not guilty of Charge II and its Specification and 
Specifications 2 and 3 of CharGe III. Evidence was introduced of one 
previous conviction by general court-martial for absence wi.thout leave 
in violation of Article or War 61 and tor failure to sign the "Regimental 
In and Out Register" as required by standing orders in violation of Article 
of War 96. He wa.s sentenced to be dismissed the service, to forfeit all 
pay'and allowances due or to become due and to be confined at hard labor 
tor six months. The reviewing authority approved the se~tence, remitted 
that portion thereof adjudging confinement and forwarded the record of 
trial for action under Article of War-48. 

3. The evidence for the prosecution is as', follows a 

Charge I - Absence without leaves Captain Richard J. O'Malley, com
manding officer of H Company (accused's company), 12th Infantry, testified 
that on or about 8 April 1943 the company was engaged in cleaning barracks 
and that about lla30 a.m. he missed the accused. He did not see the accused 
around the area nor was the accused at the mess hall for the noon meal. 
Thereafter Captain O'Malley conducted a search for accused which included 
the officers' barracks,·company barracks, two post exchange$, the central 
officers' mess and company area, but without success. The search extended 
over a period from 12100 noon to about 4145 p.m. The accused was not seen 
until 8 o'clocktin the morning, 9 Aprl,l 1943. The absence of accused from 
his organization was without authority (R. 6-6). First Lieutenant Earl w. 
Enroughty of H Company stated that he ~s with the organization on a' April 
1943 and a.s far as he knew the accused 'W8.S absent on that date (R. 8). 

Charge III, Specification 1 ~ Failure to obey ·a lawful order of his 
commanding officera On the evening of 11 March 1943 the men or the second 

·platoon (H Company) were having a beer and chicken party (R. 8). Captain 
0 1:Ma.lley stated that around 7 o'clock .(while the organization was in bivouac 
area) he returned to· the company area from a meeting at the battalion C.P. 
and found the accused, First Lieutenant Enroughty and Second Lieutenant James 
H. Berline, all of H Company, seated with some enlisted men, drinking beer. 
Calling the three officers to his tent, Captain O'Malley bave.them the in
structions which he had received from the battalion co:rnmander. He reminded 
the officers that he had just seen them drinking beer with the enlisted men 
and told them that he had no objection to their drinking beer"••• if 
they-would get the beer and take it to their tents away ·from the enlisted 
men•••" and that he never wanted to see any of them.drinking with enlisted 
men. This warning was given e.ro'W'ld 7 o'clock in the evening. The three of
ficers were "lined up" in front of Captain 0'1hlley's tent and the accused 
was within four feet of Captain 0'!.!a.lley (R. 6-7). Lieutenants Enroughty 
and Berline each corroborated the.testimony of Captain O'Malleywith respect 
to this' incident. Each testified in substance that Captain 0'1Alley at the 
time. ordered them~ to drink with the enlisted men any more. Each testified. 
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tha.t within a few minutes after the order he savr the accused standing 
around the fire ·again drinking beer with the enlisted men (R. 8~11). 

For the defense the aocused, testifying in his own behalf, made 
no statement with reference to the absence without leave from his orEan
iza.tion as ~lleged in the Specification, Charge I. Relative to Specifica
tion 1, Charge III, involving his alleged failure to obey the order of 
Captain O'Ma.lley, the e.coused stated in subste.noe that he did not recall 
receiving e.n "order" from Captain 0' l.Ia.lley -

"Captain 0'1lalley tol(\ us that we shouldn't be drinking with 
the enlisted men unless it was a party - some sort of platoon 
party - and that he didn't approve of it, but so far as an 
order is concerned. I didn't hear him say anything about it. 
• • • I went back to the platoon fire. • * * And after Captain 
O'lf:alley got through with us, all three of us went back there 
and ate some chicken, and I went back to rrr;,r tent, and also 
took a bottle of beer with me to my pup tent." (R. 19, 20). 

Accused stated on cross-examination that he did not drink any beer after 
leaving Captain 0'1Talley's tent. Ylhen asked if he understood Captain 
O' !Jallcy' s warning as an order accused replied, "Yes - a request, or his 
order" (R. 24). 

4. Proof of the unauthorized absence of accused as alleged in the 
Specification, Charge I, is clear and undisputed. With respect to the al
leied failure of accused to obey the order of his superior officer, it is 
perfectly obvious that Captain O't~lley, accused's company commander, see
ing aocused and tv;o other lieutenants of_his organization drinking beer 
with the enlisted men, called the three officers to his tent, expressed 
his disapproval and adponished them ace.inst the repetition of such practice. 
Within a few minutes thereafter accused, in disregard of his commanding of
ficer's order, was seen a~ain drinkinG beer with enlisted men of·his platoon. 
The accused by i~plioation contended that there was no order. Later,· how
ever, he admitted that he understood the adr.ionj tion as 11 a request or an 
order" and that in deference thereto he refrained from drinking with the 
enlisted men. The denial of the accused is evasive and unimpressive. The 
testimony of Captain O'Ealley and of the other two officers who were 
present, is positive and unequivocal, both as to the order a~d as to the 
failure of accused to obey the order. The-court was fully warranted in 
its findings of guilty. 

5. The record of trial of this officer upon other offenses (C~ 236209) 
now before the Board of Review should be considered in oonnection with aotion 
upon this record. 

6. The aocused is 28 years e.nd 7 months of age. The records of the 
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Office of The Adjutant General show that he attended Wheeler (Texas) 
High School two years but did not graduate • Ha served as an enlisted 

.man in the Regular ArmyL 

"Enlisted October 6, l933J honorably discharged May 29, 1935, 
reenlisted May IJay 29, 1935, honorably discharged June 16, 19371 
reenlisted June 26, 1937; honorably discharged April 12, l940J 
reenlisted February 12, l941J honorably discharged October 18, 
1941; reenlisted <;>ctober 19, 1941; honorably discharge'd May 14, 
1942 • • •" 

on which date he was graduated from the Infantry School, Fort Benning, 
Georgia, and oommissionad·a temporary se~~nd lieutenant, Army of the 
United States~ In recormnending accused for Officer Candidate School his 
commanding officer stated that his character was excellent and "As leader 
of a I.rachine Gun Section he has shown that he possesses the qualities of 
a leader". On 12 May 1943 accused submitted his resignation a·s a.n officer 
in the Army of the United States for the good of the service. The resigna
tion was disapproved. 

7. The court was legally constituted and had jurisdiction of the 
person and subject matter. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. The Board of Review 

- is of the opinion that the record of trial is legally sufficient to support 
the findines of guilty and the sentence as approved by the revievring authority 
and to warrant confirmation thereof. Dismissal is authorized upon conviction 
of violation of Article of War·61 or 96. 

~-"-~~<-0n~_Le__av_e_._}_________, Judge Advocate. 
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lat Ind. 

War Department, JJ..o.o. 3 O AUG 1943 - To the Secretary of War. 

1. Herewith tra.nsm.tted tor the action of the President are the 
record ot trial and the opinion of the Board of Review in the case of 
Second Lieutenant Henry H. Jordan (0-1283786). Infantry. 

2. I concur in the opinion of the Boe.rd of Review that the record 
of trial ia legally sufficient to support the findings of guilty and the 
sentence as apprond by the reviewing authorit,' and to wa.rra.nt confirma
tion of the aentenoe. I recommend that the sentence be confirmed but 
that the forfeitures adjudged be remitted and that the sentence as thua 
modified be carried into execution. 

3. The sentence· in the instant cue (CM 235408) n.a a.d.judged on 
14 Hay 1943. Accused wu thereafter tried (1 June 1943) by general 
oourt-me.rtia.1, found guilty of breaking arrest, in violation of Article 
of Y{ar 69, drinking alcoholic beverages with enlisted men in public 
pla.oea (2 specifications]. in violation of Article of War 96. a.nd we.a 
aentencJ'(l to dismissal and total forfeitures. The record ot trial in 
that oue (CK 236209) hu been examined by the Boa.rd of Rnift' and the 
Boa.rd bu 1ubmitted i ta opinion that the record is legally auf'tioient 
to support the tindinga of guilty of brealcil:lg arrest in Tiolation ot 
Article of War 69 and legally auttioient to support onl7 ao 111.2oh of the 
f'1ncli~a ot guilty of the apeoifioationa under the 95th .Artiole of' War 
u involves f1Jldings of' guilty of' those apeciticationa in violation et 
.Article of War 96. I oonour ill. that opinion. Action by the President 
upoA both reoorda of trial appears to be unnecessary. Provided the sen
tence ill. the iuta.nt ou• 1a oon.t'inie4 and. oa.rried. into execution I shall 
e&use the reoord ot the other tria.l (CM 236209) to.be tiled in 111¥ office 
without .further action. The opinion of the Boar4 of Review in the other 
cue (Cll 236209) ia a.ttached. hereto tor your information. 

4. Inclosed hernith a.re a dra.ft of a. lette~ for your eignature, 
tran.a:mitting the reoord to the President tor hi• aotion a.nd a fona ot 
Executive a.otion designed to ca.rry into effect the recommendation here-
1.n&bove made, should such aotion meet with approval.~- --... ~. .._ . , ___,..._ ,.......____..____ 

Myron c. Cramer. 
Ma.jor General, 

4, Inola. The Judge Ad:,oca.te General. 
Inol.1-Record of tria.l. 
lnol.2-0p. Bd. of Rev. 

(CM 236209). 
Inol.3-Drt. ltr. for aig. 

Seo. ot War. 
Inol.4-Form ot aotion. -5-
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(Sentence as approved by reviewing authority confirmed, but 
forfeitures remitted. G.C.M.o. 281, JO Sep 194J) 
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WAJI. Dill'ARTI.f.SNT 

Arm:, Service Forces 
In the Office of The Judge Advocate General 

Washington., ·D.C. 

SPJGN 
CM 235420 

) 
UNITED STA1':c:·.s ) 

) 
v. ) 

) 
Second Lieutenant UILLIAL:! ) 
J. llliLLY ( 0-1288 564)., ilr ) 
Corps. · ) 

~Af ~ i 1943 

AF.:MY Affi FOtCES 
WEST COAS'r TRAIND,G cmJT&-q, 

'I'rial by G.C.;.! • ., con.-ened at 
Yuma., Arizona, April 26., 
1943. .l.iismissal. 

CPINION of th;:. BOARD OF REVIEW 
Cill:S~ON, LIPSOOtB and SW&iL., Jlliige A.civoca.tes 

1. The record of trial in the case oi' the officer named above 
has been examined by the Board of' 1-:eview and the Board submits this., 
its opinion., to !he Judge Advocate General. · 

2. The accused was tried upon the following Charges and Specifi
cations: 

CiiA.Wb: Violation of the 95th Article of ;'.'ar. 

Specification l: In that 2nd lieutenant t'"illiam J. Kelly,. 
Ail· C,rps, Ywna Army Air Field., Yuma., Arizona, did, 
at Yuma Ji.rnzy- Air Field., Yuma, Arizona, on or about 
February 9, 1943, with intent tc, defraud, wro~fully 
and unlawfully make and utter to Yuma Air Base Ex
change., Yuma, Arizona, a certain ch~ck.,in words and 
figures as :i'ollows., to wit: · 
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Ajo., Arizona February 9., 1942 No. 

VALLEY NA'l'IONAL BA.NK 

Pay to the 
Order of Cash $35.00 

Thirty-five and no/100 - - - - - - - - - - - Dollars 

/s/ William J. Kelly 
0-1288564 

and by means thereof' did .traudulently obtain from Yuma 
A.ir Base Bxchange, Yuma, Arizona., cash in the amount 

. of thirty-!ive dollars ($35.00)., t•e the said 2nd 
Lieutenant "William J. Kelly., then well knowing that he 
did not have and not intending that he should have suf
ficient funds in the Valley National Bank., Ajo., Arizona 
for payment of said check. · 

Specification 2: In ·that 2nd Lieutenant William J. Kelly., 
A.ir Corps, Yuma Arrrry A.ir Fielci, Yuma, Arizona., did., at 
Yuma A.rmy Air Field, Yuma., A.riz aia., on or about Februar,f 
1.3, 1943, with.intent to defraud., wrongfully and unlaw.:. 
fully make and utter to Yuma A.ir Base l!:xchange, Ytnna, 
Arizona, a certain check., in words .and figures as 
follow~,- to wit: 

A.jo, Arizona February 13, 1942 . No. 

VALLEY NA.'ITONAL BANK 

Pay to the 
Order of Post Exchange, Yuma A.rrrry A.ir Field $12.00 

Twelve and no/100 - - - - - - - - ~ - - - - .:. - - Dollars 

/s/ Willi~ J. Kelly 
0-1288564 

and by means thereof did fraudulently obtain from 
Yuma A.ir Base Exchange., Yuma, J..rizona., cash in the 
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amount of twelve dollars ($12.00)., he the said 2nd 
IJ.eutenant William J. Kelly., then well knowing that 
he did not have and not intending that he should 
have sufficient funds in the Valley National Bank, 
Ajo., Arizona for the payment or said check. 

Specification Ja In that 2nd Lieutenant William J. Kelly, 
Air Corps., Yuma Army Air Field., Yuma., Arizona., did., 
at Yuma Army ·Air Field., Yuma., Arizona, on or about 
February 20, 194.3, with intent to defraud., wrongfully 
and unlawfully make and utter to Yuma Air Base Ex
change., Yuma., Arizona., a certain check., il1 words and 
figures as follows., to wita 

Ajo., Arizona February 1 20, 1943, No. 

VALLEY NATIONAL BANK 

Pay to the 
Order_or Cash 

Twenty-five and no/100 - - - - - - - - - - - - Dollars 

/s/ William J. Kelly 0-1288564 

and by means thereof did fraudulently obtain fro~ Yuma 
. Air Base Exchange, Yuma., Arizona, cash in the amount of . 

twenty-five: dollars ~5.00)., he the said 2nd Lieutenant 
William J. Kelly., then well knowing that he did not have 
and not intending that he should have su££icient funds 
in the Valley National Bank., Ajo, Arizona., for payment 
of said check. · 

Specification 4 a In that 2nd Lieutenant William J. Kelly., 
Air Corps., Yuma Anny Air Field., Yuma, Arizona., did, 
at Yuma Army Air Field., Yuma, Arizona., on or about 
March 19., 194.3, with intEtnt to defraud., wrongfully 

'and unlawfully make and utter to Lt. Sherman L. 
Huston, a certain check, in words· and figures as 
follows, ta wita · 
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Ajo., Arizona March 19., 1943 No: 

VALLEY NATIONAL BANK 

Pay to the 
Order of Cash $20.00 

Twenty and no/100 - - - - - - - - - - Dollars 

/s/ William J. Kelly 

and by means thereof did fraudulently obtain fran Lt. 
Sherman L. Huston., cash in the amount of twenty dollars 
($20.00)., he the said 2nd Lieutenant William J. Kelly, 
then well knowing that he did not have and not intend
ing that he should have sufficient funds in the Valley 
National Bank., Ajo., Arizona for the payment of said 
check. 

Specification 5: In that 2nd Lieutenant William J. Kelly., 
Air Corps, Yuma Anrry Air Field., Yuma., Arizona., did., 
at Yuma, Arizona., on or about.March 20., 1943., with 
intent to defraud., wrongfully and unlawfully make 
and utter to The Emporium., Yuma, Arizona, a certain 
check., in wE>rd::; and figures as follows., to wits 

Ajo Branch 
VALLEY NATIONAL BANK 

Yuma, Arizona., March 20., 1943. 

Pay to the 
Order of The Emporium t;t.o.oo 

Forty and no/100 - - - - - - - - - - Dollars 
/s/ Alteration of title 

guaranteed / s/ William J •. Kelly 
~1288564 

and by means thereof' did fraudulently obtain from the 
Emporium, Yuma., Arizona, cash in the amount of forty 
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dollars (~40.00), he the said 2nd Lieutenant 
\iillia.m J. t:elly, then well knovring that he did 
not have and. not intending that he should have suf
ficient funds in the Valley :i:Jational Bank, Ajo, 
Arizona, for the payment of said check. 

Specification 6: In. that 2nd Lieutenant ·1iillia'll J. Kelly, 
Air Corps, Yuma Army ..U.1· Field., Ywna, .Arizona, did, 
at Yuma, Arizona, on or about Earch 22, 19Z.J, with 
intent to defraud, wrongfully anci unlawfully make 
and utter to the San Carlos Hotel, Yuma, Arizona, 
a certain check, in words and figures as foll~Ys 
to wit: 

Ajo Branch 
VAjJw-«;. HA'.l'IONAL BAi:K 

Yuma, Arizona ~arch 22, 194) 

Pay to the 
Order of Cash (~20. 00 

'.l.'l•renty and No/100 - - - - - Dollars 
/s/ Alteration of title 

guaranteed 
VTJKelly / s/ ¥Jillia.m J. Kelly 

0-1288564 

and by means thereof did fra,;.dulen tly obtain frcm the 
San Carlos J-iotel, Yuma, .Arizona, cash in the amount 
of twent~ dollars (~;:20, 00), he the said 2nd Lieutenant 
William J. Kelly, then well knowing tn-t he did not 
have and not intending that he should have sufficient 
funds in the Valley ~ational Dank, Ajo, Arizona for 
the payment of said check. 

Specification 7: In that 2nd Ll.eutenant William J. Kelly, 
Air Corps, Yuma Army Air Field, Yuma, Arizona, <lid, 
at ·,iinterhaven, California, on or about Larch 22, 1?43, 
with intent to defraud, wrongfully a.nd unlawfully make 
and utter to J, I.!, :.1ueller, a certain check, in-rords 
and figures as follows, to wit: 
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Ajo, Arizona March 22, 1943 No. 

VALLi!.'Y NA'l'IONAL BANK 

Pay to the 
Order of Cash :.;10.00 

·ren and No/100 - - - - - - - - - - - - - - Dollars 

/s/ Alteration of title 
guaranteect 

WJKelly /s/ William J. Kelly 
0-1288564 

and by means thereof did fraudulently ~btain from 
J. u. :Mueller, cash in, the amount of ten dollars 
(~10.00), he the said 2nd Liautenant William J. 
Kelly, then well knowing that he did not have and 
not intending that he should have sufficient funds 
in the Valley };ational Bank, Ajo, Arizona for the 
payment of said check. 

ADDI'J.IONAL CHAHJE: Violation of the 96th Article of War. 

Specification: In th;,;,t 2nd Lieutenant \'lilliam J. Kelly, 
Air Corps, Ywna Army Air Field, Yuma, Arizona, having 
been restricted to the limits of Yuma·Anny Air Field, 
Yuma, Arizona, did at Yuma Army Air Field, Yuma, Arizona, 
on or about April 16, 1943, break said restriction by· 
going to Yuma, Arizona. 

He pleaded guilty to and was found guilty of all Charges and Specifi
cations. He was sentenced to be dismissed the service and to forfeit 
all pay and allowances due or 'to become due. 'l'he reviewing authority 
approved only so much of the sentence· as provides that the accused be 
dismissed the service and forwarded the record of trial for action 
under Article or War 48. 

3. The accused having 'pleaded guilty to all Charges and Specifi
cations neither t;1e prosecution nor the defense introci.uced any evi-
dence and ti:ie accused neither testified under oath nor made any statement. 
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4. War Department records show that the accused is 31 ·years 
of age. He had ccntinuous enlisted service from Cctober 15, 1940, 
to Januar.r 22, 1941, entered the O.fi'icer Candidate School at Fort 
Benning, Georgia, and there was commissioned a Second Ueutenant., 
Infantry, on July 2.3, 1942. 

' 5. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty and the sen
tence and to warrant confirmation thereof. A sentence of dismissal 
is mandatory upon conviction of a violation of Article of War 95 
and is authorized upon conviction of a violation of Article of War 96, 

~ t );"~ Judge Advocate. 

I ' 

, Judge Advocate. 
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1st Ind. 

JUtJ i 19!3War r.epartment, J .A. G.o., - 'l'o the Seci·etary of War. 

1. Here?.ith transmitted for the action of the President are the 
record of trial and the .opinion of th~ Board of Review in the case of 
Second Lieutenant Hilliam J. Kelly (0-1288564), Air Corps. 

2. I concur in the opinion of the Boa.rd oi' Review that the re
cord of trial is legally sul'ficient to s·u.91:ort the findings and sen
tence as approved by the reviewing authority and to warrant confinnation 
thereof. I reconunend that the sentence as ap~roved by the reviewing 
authority .be confinned and carried into execution. 

J. Inclosed are a draft of a letter fot your signature, trans
mitting the record to th~_President for his action, and a form of 
Executive action designed to carry into effect-the foregoing recom
rnendaticn should such action meet with approval. 

!.zy-ron c. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls 
Incl 1 - r.ecord of trial· 
Incl 2 - Draft of ltr for 

sig. Sec. of War 
Incl 3 - Form of Executive 

action 

(Sentence as approved by' Nviewing authority' contirmed bit 
execution suspended. o.c.K.O. 138, 8 Jul 1943) 
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WAR DEPARTMENT 
Army Service ·Forces (69) 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGQ 
CM 235435 

MAY 25 190 

U N I T E D S T A T E S ) THIRD SERVICE COMMA.ND 
) ARMY SERVICE FORCES 

v. ~ Trial by G.C.M., convened at Camp 
Private WILLIAM W. ELLIS J Lee, Virginia, May 13, 1943. Dis
(35630609), Company G, ) honorable discharge and confinement 
11th Quartermaster Training ) for fif'teen (16) years. Federal 
Regiment. ). Reformatory, Chillicothe, Ohio. 

REVI&V by the BOARD OF R..l!,,:n.w 
ROUNDS, LYON and FREDERICK, Judge Advooates. 

1. The record of trial in the oa.se 0£ the soldier named above has 
been examined by the Board of Review. 

2. Accused was tried upon the following Charge and Specification& 

CHA.RGEt Violation of the 92nd Article of War. 

Specifications In that Private William w. Ellis, Co:mpany' G, 
11th Quartermaster Training Regiment, did, at Camp Lee, 
Virginia on or a.bout May 6, 1943 with malice aforethought, 
willfully, delibera.tely, feloniously, unlawf'ul.ly, and 
with premeditation kill one Private Theodore J. Gage, a 
human being, by stabbing hiln. with a. knife. 

He pleaded not guilty to and wa.a found guilty of the Specification and 
Charge. No evidence of previous conviction.a was introduced in the trial. 
He was sentenced to be dishonorably discharged, to ·forfeit all pay and 
allowances due or to become due and to be con.fined at bard labor, at 
1uch place u the reviewing authority may direct for the term of his 
natural life. The reviewing authority approved.the sentence but reduced 
it to .fif'teen yea.rs, designated the Federal Reformatory, Chillicothe, 
Ohio, 1.1 the place of confinement and .forwarded the record of trial for 
action under Article of War 50i. 

z. nie evidence tor the proaeout1on diloloaea, in 1ub1tano,, th&t 
&oouaed, the deceased, PriTate F1r1t Claa1 Oba.rle1 Taylor, Private, 
David Sea.brook!. Baskin Van ~er, D&Tid Sherman, and othen w,r, engaged. 

http:unlawf'ul.ly
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in a •orap" game e.f'ter "bed check" on the second floor ot a platoon 
barracks in Ca.mp Lee. Virginia on the nigltt of May s. 1943. Acc111ed. 
deceased and all of the soldiers named were members of Comp8ll¥ G. 
11th Quartermaster Training Regiment (R.10.11.11.1s.2s). 

According to the testimoey of Private David Sea.broo3'. he and 
Gage were seated upon Army foot lookers by the side of a bed upon which 
the dice were being rolled. He sat on the right and accused stood on 
the lef't of Gage. At about 12a25 a.m. accused and Gage had an argument 
about a dollar bet in which aooused asked Gage to return the dollar to 
himwhioh Gage refused to do. saying he had won the bet fairly. The 
argument was of short duration and had entirely ceased when. about two 
minutes afterward. he saw accused ma.ke two motions toward Gage's cheat. 
Gage got up• "hollered - he had been out II and witness saw a knife in 

· accused's hand a.t tha time. When shown a knife at the trial he identified· 
it as the knife seen in the hand of accused by three notches on the handle 
which he had observed at the time of the assault. There had been no 
physical attack by either upon tha other, nor~ aouf'f'le or fighting 
prior to the stabbing {R.10-16 ). 

Private Ba.skin VanLeer testified that he was present in the 
room on the occasion when deceased was stabbed. standing behind a row 
of men who were between him and the bed around which the dice playing was 
done. He heard Ellis say to Gage "You awe me a. dollar"• and heard Gage 
deny it, whereupon they started to scuttle and when they were •released• 
Gage was out or stabbed and blood was .flowing from his chest. .He saw 
deceased standing at the foot of' the bed but neither saw the stabbing 
nor a knife. He also heard a.coused say. after the stabbin~ that "I 
am tired ot these fellows fooling a.round with me• (R.16-21). . 

Private First Class Charles Taylor testified that the inoi4ent· 
ocourred in his room, but that after "bed cheok" he had gone to sleep 
until aw&kened by a souf'f'le caused by stumbling over toot lockers. ·He 
did not see the manner in which Gage was injured but aa.w him st•11ng 
back against the door with blood on hia undershirt. Accused was at tha.t 
time standing at the foot end of the bed. He had asked aoouaed about the 
affair and was told by him that "Private Gage tried to take a dolla.r tram. 
JOO" 11 "I am not going to let anybody take anything from me•• and "The7 · 
are always picking on me" (R.21-24). _ 

Private David Sherman testified that. although he had been 
playing with the group earlier in tha evening he had stopped at l0a30 
p.m. because ot "bed cheok" and had gone to an adjoining room to do 
soma writing. When disturbed by an argument between accused and Gage 
over a matter of' a dollar he had gone to the room where the playing waa 
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continuing and told the men to keep quiet. Gage was, e.t that time, 
sitting on a foot locker and acoused was standing beside him. The 
argument subsided and there ha.d been no disturbance for about 20 or 
25 minutes when he saw accused ata.b Gage with a knife. Immediately 
prior to this he had heard Gage yell "Ugh" and accused would ha.Te 
stabbed him again ii' w1tneu ha.cl not atopped him. There ha.cl been no 
altercation between aoouaed and Gage after witnoss had told the men 
to be quiet. t.?ld. the re was no aoui'i'ling of &n'/ kind. He ha.cl helped. 
ta.ke deceased to the dispenaary and then returned and looked tor 
aooua ed whom he f'ound. in the middle of' the ba.rraoka. Se ha.d taken 
up & part of & shelf to h1t a.ooused. when he got out by way of the tire · 
escape. He later found a knife covered with blood on a 1helt in the 
latrine and the knife shown him at the trial looked like the one ac
cused had in his hand when he stabbed deoea.sed (R.24-30). 

Corporal Israel Mldison testified that he was., on the night 
in question., in charge of quarters for Company G., 11th Quartermast~r 
Training Regiment. Shortly after 11bed check" he ha.d gone outside of 
the orderly room., seen men carrying_Priva.te Theodore Gage in their 
arma and he helped them· take him to the dispensary where., after an 
undershirt had been cut of£, he saw stab wounds on Gage's body (R.7). 

A true copy of the death certificate of Theodore J. Gage was 
received in evidence with the consent of defense counsel and accused 
(R.8; Ex. 1). 

It was orally stipulated and agreed between the prosecution., 
defense counsel and accused that if A~jor Marshall M. Lieber, Medical 
Corps, were present and sworn as a witness he would testify that., on 
May 6., 1943, at 10&30 a.m., he personally performed an autopsy upon 
the body of Private Theodore J. Gage and that his findings were as 
they are contained in a written report which., by agreement between the 
prosecution, defense counsel and accused, was received in evidence (R.8, 
9; Ex. 2). 

4. Accused., after explanation of hie rights, elected to remain 
silent. First Lieutenant Gaston C. Bord.is, command.er ot the platoon 
in which both accused and deceased were serving, a.a e. witness tor the 
defense testified that acc~ed was a very quiet individual. He had 

, never seen him associate with any men of the platoon but kept to him
self and he never had any trouble with him at all. He "followed out 
orders" and did what he was told. There was nothing outstanding as to 
his ability u a soldier but he did average worJc. Private Gage, the 
deceased, was well liked .by most of the men of the platoon and was a. 
good soldier. lie wu full ot fun and a. bit pla.ytul. He neTer did any 
arguing or fighting (R.31,S2). 

http:command.er
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6. The unoontradicted evidence shows that deoee.sed. Private Theodore 
J. Gage. was stabbed by accused on the early morning of Ml.y 6. 1943., while 
engaged with others in a peaceable orap game in platoon barracks at Camp 
Lee., Virginia, and that he died of a stab wound of the heart at 1 :09 A.M. 
of the same day at the Station Hospital. There had been words between 
acouaed 8.lld deceased before the fatal assault over what appears to have 
been a difference of opinion respeotinb a dollar which aooused had lost 
in a bet and deoeased's ref"usal to return it. Although one witness tes
tified that the argument resulted in a scuffle during which deceased was 
stabbed., there is no other evidence of such physical encounter between 
them. Two other eye witneases stated that accused. without warning and 
from. a standiDg position stabbed deoeaaed who wa.a sitting at the moment 
of the first stab but who rose to his feet before he was a.gain struck. 
Deceased was unarmed and made no effort to defend himself but ~tumbled 
backward to the door of the room with blood running trom his chest. One 
of these witnessea testified that there was a period of two minutes of 
calm intervening between the dispute over the money and the assault by 
a.ccused on deceased. The other fixed the period of' time at twenty to 
twenty-five minutes., recalling that he had heard the dispute about the 
money while he was in the acljoining room and that he had gone to the 
room. where the group was playing and warned them to be quiet. Thereafter., 
while he remained and during the period of time stated., there was no argu
ment or discussion and no unusual circumstance disturbing the occasion 
until accused stabbed decea.aed. 

There is no doubt about the wilful., deliberate., unprovoked, and 
unjustified attack ma.de upon deceased., and regardless of the oonf'liot in 
testimony about the length of the calm which preceded the killing., there 
can be no question about the intent existing in the mind of the accused 
at the time when he stabbed deceaaed. The court had the advantage of 
personally and directly hearing the testimony of all_t)l.e witnesses and 
weighing the oredibility of ea.ch and from it was a.bumantly justified in 
determining that there was neither justification nor excuse tor the act 
of a.ccwsed and that he killed Gage with malice a.forethought. 

6. .A.ocused is 19 years of age and was inducted at Columbus, Ohio, 
on February 26, 1943. He had had no prior service. 

7. The court was legally constituted. No errors injuriously afteot
ing the substantial rights of the accused were committed during the +.ial. 
The Boa.rd of Review is of the opinion that the record of trial is lt ly 

- 4 -



(?J) 

sufficient to support the finding of guilty of the Specification and 
the Charge and.the sentence. Either death or imprisonment for life is 
authorized upon conviction of violation of Article of War 92. Confine
ment in a penitentiaey is authorized by Article of War 42 for the offense 
of mirder, recognized as an offense of a civil nature and so punishable 
b7 penitentiary confinement by sections 273 and 275, Criminal Code of 
the United States (18 u.s.c. 452,454). .,....... · 

fll =11. / J ./
Jfdfv{fu )~ ~~ Judge Advocate. 

~ Judge Advooate. 

~~ JIXl.ge Advocate. 
I, 
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WAR DEPARTME?IT 
A:rrrry Service Forces 

In the Office of The Judge Advocate General 
Washington, n.c. (7S) 

22 ;'"18 1943SPJGH 
Cll 235445 

UNITED STATES 

v. Trial by G.C.M., convened at 
Peterson A:ney .Ur Field, 

Second Lieutenant PETER J. Colorado Springs, Colorado,. 
l/J.TURO (0-5661.63)., 373rd 27 April 1943. Dismissal, . . 
Base Headquarters and Air total forfeitures and confine-· 
Base Squadron. ment for six months. 

OPINION of the BOARD CF REVIEW 
HILL, DRIVER ~ LO'I'TERHOS, Judge Advocates 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges illld Specifica
tionsa · 

CHARGE Ia Violation of the 93rd. Article of War. 

Spec:Lficationa In that Peter J. liaturo, 2nd Lt., 373rd Base 
Headquarters and Air Base Squadron, Peterson Field, 
Colorado Springs, Colorado, did, at Peterson Field, 
Colorado Springs, Colorado, in Barracks 14.51, on or about 
March 9, 1943, feloniously take, steal, and carry awe::, 
one tan-colored, light-weight, tropical worsted shirt and 
one pair of tan-colored, light-weight, tropical -worsted 
trousers,· o:t'·the value of about nineteen dollars (il9.00), 
the property of' 1st Lt. Elwyn A. Eastman, 25th Photographic· 
Sq (L), Peterson l!'ie,ld, Colorado Springs, Colorado•. 

ADDITIONAL CHA.ROE.Ia Violation of the 94th Article of War. 

Specification.- . In that Peter J. Mature, 2nd Lieut., 373rd Base 
· Headquarters and Air Base Squadron, Peterson Field, 
Colorado Springs, Colorado, did at Peterson Field, Colorado 
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Spri~s, Colorado, on or about March 22, 194),fe,loni
ously take, steal, and carry away one u. s. Gover~nt 
.4.5 calibre revolver, serial No; 143151-and holster, 
of the total value-or about_$50,property of the U, s. 
Government, furnished and intended ~or the mil.i:t;at7 
service thereof.· 

ADDI'l'IONAL CHARGE Ila Violation of the 69th Article ~ ,"!'#'.' 

Sp_ecifi.cat.ion: . In that Peter J. :Maturo, 2nd·Lieut~:~ ·.373rd. 
Base Headquarters and Air Base_ Squadron, Peters.on 
Field, Colorado Springs, Colora~o, having bi:38Il. duly' .. •· , , 
placed in arrest at his barrack No. J.401,. Peterson·Fiel.cil, 
Colorado Springs, Colorado;' on. or about .March .27;·.1943,. <· 
did, on March 29, 194.3, break ·his said 'arrest_ by l.eavillg: 

· his barrack be.fore he was set .at liber.ty ~y.proper ,au-· -
thority. 

He pleaded not~~" to, arid was found guilty or,· a;J.l Charg~ ..~-,. ·· 
Specifications_., .. The accused wa~ ·sentenced to be dismissed the sery;ce, 
to forfeit all pay and allowances due.or to becane due,'.and to.:~,~on~ 

· fined at hard labor for six months!', T_he reviewing' -authority approved:: 
only;~ much of. thei f':inding of guilty· of the Specification; :Ad<!iti,ofuil 
Charge I ttas _fino,s the accused guilty at the time and place, aitd-.:unaeri' 
the circumstances as alleged p.f the articles and of'. the_-'owners!iip:as >:' 

alleged., of the value of]17.9311 , approved the sentence, .,and ..forwarded' 
the recol'd. of trial._ for_ action under Article ,of'· War 48. :· · . ' ,. - .. 

. 3. The evidence for the prosecut~n shows as to th; Specifi~.:_-
tion, Charge I, that. First· Lieutenant Elw,yn A• Eastman ·had purchased _, · 
a shirt and trousers, (Ex. A) ·at Saks Fifth Avenue in New. York, had .worn; 

· the shirt on 7 March 1943; a:rid. had placed it in the locker in~his · 
quarters with the. trousers; which he had _not worn; lmd that on 12,. 
March, he missed'the garments and notified the Post Exchange cleaning 
establishment. Later the shirt Sfld trousers were prought·into·the .. 
cleaning establishment by -the accused, for cleaning, pressing: and " · 
-~teration, as shown by ticket- .(Ex.• B) and claim_ check. (Ex.~-)•., __ _ 
Lieutenant Eastman was informed, and he identified the garme ts -by. the 
Saks label and by his · name_ in ink on .the ahir:t. The defens couns.el • • 
stated that ~~ere was no question about the shirt. and. trouse~s '(Ex. :.l) 
being the clothes taken by the accused to· the cleaning establishment...,. 
On 27 March 194.3, the accused went to the cleaning establlshment:-and . 
claimed the gannents, asserting that they were his in the presence~! 
Lieutenant Colonel 01in a. Bell. Colonel Bell took ·the accused int0>': 

._;:-2--
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custody, went vdth him to the office of "Colonel Wallace", and charged 
the @'..cu.sed -with theft of the clothing (R. 6-15). 

As to the Specification, Additional Charee I, the evidence 
shows·that a .4, calibre revolver (No. 143151) and holster (Exs. C and 
D) which had been issued by the Government to Eajor John c. Foster, 
and were kept :in the squadron orderly roon. had been miss:ing for about 

'two weeks. Circumstantial but convincinc testimony shows that they 
were 1n the trunk locker of accused in the supply room of the 21st 
Squadron on the l!?.orning of 29 March 1943• On that day, the accused ran 
into the supply room, out of breath, opened his trunk locker :in the 
presence or Corporal Leonard c. Robson, and took out an armful of 
clothiJ:li; lihich he asked Corporal Robson to dispose of or hide for him. 
Corporal Robson dropped the clGthing on a bed and went out to report 
'What bad. taken place to _Major Foster, who ;returned with him. In the · 
meantime, the ~ cused had picked up. the clothes and taken them out of 
the eupJf.lJ" rOOJ!l• He met Corporal 'Lewis Ya.ruse~ between the.door of the 

, supply room and ,the latri."le and asked Yarusso to -take care of some 
clothing that he had in his hands.· Yarusso took the clothing to his 

.barracki, put it on his bed, and, noticing a gun and holster, put the 
cloth:ing, gun and holster in his barracks bag and reported to Corporal 

_Robson- that he was holding some clothes for the accused. When the 
barracks bag was taken~ the supply room and emptied on a bed, the gun 

. and holster fell out of it with clothir..g including a blue shirt which 
had been on the bed after accused first, opened the trunk locker. Eajor 
Foster met the accused at the supply room, took him to Colonel Bell's 
office, and returned with the accused., C0lonel Bell and some others to 
the supply room. At that time, the revolver and holster were on a 
pile of clothi~ near the tru.Ilk locker. The locker was 'then reopened 1n 
the presence of 'the officers. Major Foster identified the revolver by 
its serial number., and the holster by his name on it. The court took 
judicial notice of the official list prices of an issue .45 calibre re
volver and holster as being $16.50 and $1.43., respectively (R. 15-36;
Ex. G). 

As. to the Specification, Additional Charge II, the evidence 
shows that after taking accused into custody, on 27 l1arch 1943, Colonel 
Bell immediately escorted.him to the office of "Colonel Wallace" who 
placed accused in arrest in.quarters. The orders were that accused 
remain 1n arrest except that he was given the privilege of going to eat 
at the mess h'a.11 and was directed to report to the guard sqt,.adron three 
times a day until further notice•. Defense counsel offered the following 
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oral stipulation, which was received in evidence: "I vlill 8:fi~ee to 
stipulate with you that Colonel Wallace put him ~he accuse!!/ under, 
arrest in quarters in l401n. Lieutenant Colonel Hillford R. Wallace 
was the Commanding Officer of Peterson Jirmy Air Field. Accused was 
a member of the 373rd Base Headquarters and Air Base Squadron, 
P.eterson Field. On 29 March 1943, Color.::. Bell went to the qaarte:rs 
of accused, made an inventory of the p· '.:.icles of clothing found there, 
and then stated that he would take +· ~ accused to the squadron supply 
room and examine the latter's tr1rr·: locker. .The accused turned pale, 
denied that he had keys to the t .mk locke,r, looked. for them tor a 
few minute's, and at about 9:15 a.m. left the room and walked out 
toward the latrine. At about 9130 a.m., Colonel Bell ~earched·for the 
accused but was unable to find him in the latrine br in the building. 
Upon being informed that accused was in the supply room., Major Foster 
went there, found accused, reminded him that he was in arrest, and · 
took him back to Colonel Bell's office (R. 2, 15-17, 24., 'I.J, Ex. G). 

' 

4. For the defense, Captain c. n. Rea testifi-ed that he had. . 
roomed with and knmm accused for several months, that the. reputation 
of accused for truth and veracity and as a law abiding "citizen sbldiett 
had been good prior to this charge. Captain Leslie L. KunkeLhad · 
lived in the same b.uilding with aecused, was not familiar with ·the · 
reputation of accused for truth and veracity, but had never heard it 
questioned. Second Lieutenant Ja:y Robbins ·testified that he had been 
closelY associated with. accused at the post and that the reputation o! 
accused as to truth and veracity and as a peaceful and law abiding, 
soldier prior to the present case was good.· It was stipulated that, _ 
Lieutenant Kupec and Lieutenant Probasco would give similar testimony if 
called as witnesses (R. 37-40). · 

The accused submitted an unsworn written statement, in which 
he admitted taking the shirt and trousers belonging to Lieutenant 
Eastman a'l'ld the revolver and holster issued to Major Feater·. Accused 
claimed that the revolver and holster were not· stolen but had been· 
taken as a joke on Major Foster, who treasured them highly- that -,men 
he found thcl-t J.~jor Foster was angry over the loss, ·he put'the revolver 

. in a foot locker and sent the locker to the supply room, intending , 
later ,to return the revolver without Major Foster's knowledge; that after. 
he haa been "placed 'Wlder arrest in quarters for the charge of larcecy · 
of Lt. Eclstman•s.clothes", he was "surprised and almost terrified" when. 
Colovel Bell proposed to search his foot locker at the'supply room; ·that 
he ki,lew that if the revolver were found in the locker he would be . :. 
charged,with its theft; and that therefore he rush~d down to the .supply 
room ana opened the foot locker. He also stated that if he had stolen 
the revolver, he certa.:i.n]y would not have sent his locker with the 
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revolver in it to the su.ppl;,,r room. As to tho shirt and trousers, the 
accused stated that he did not need the clothes, but that he took 
them to "get even" for numerous items of clothing and money which 
had been stolen from him as an enlisted. man and as an officer, vrhich 
he had never been able to recover (Defense Ex. A). 

5. The evidence clearly establ:i.shes larceny by the accused of 
the- tropical worsted shirt and trousers and of the revolver and.holster• 

.It also appears that after being placed iq arrest by "Colonel Wallace", 
accused breached his arrest. In the testimony concerning the arrest 
and·in the stipulation offered by defense counsel, conceding that the 
arrest was made, neolonel Wallace" is not otherwise named or identified. 
However, it is clear from the context of such testimony and from the 
stipulation that the officer thus designated was Lieutenant Colonel 
Hillford R. Wallace, ,the Connnanding Officer· of Peterson Arrrr.r Air Field, 
where accused was on duty, and, therefore, a co:tnr'anding officer au
thorized tci place accused in arrest (ECM 1928, par. 20). 

6. The accused is 23 years of age. The records of the Office of 
The, Adjutant General sh0\'1 his service e.s follows: Enlisted service from 
21 February 1942; appointed temporary_second.lieutenant, Army of the 
United States, fl'.'()m Officer Candiclate School, a.Y1d active duty 23 October 
1942• 

•1. The court was legally constituted. l!o errors injuricusly a1·
fecting the substantial rights of the accused were committed during the 
trial. The Board of Review is of the opinion that the record of trial 
is legal:ly sufficient to support the findings of guilty and the sentence 
and to warrant confirmation of the sentence. Disr.lissal is authorized 
upon convictio11 of a violation of the 69th, 9~rd or 94th Article of wa.r. 

~~~~-On~-Le~a_v_e~~~~~~---·' Judge Adv9cate 

-5-



(80) 

1st Ind. 

War Department, J.A.G.O. - To the Secretary of War.JUt4 1943 
1. Herewith transmitted for the action of the President ·are the 

record of trial and the opinion of the B'oard of Review :in the case of 
Second Lieutenant peter J. raturo {0-566163), 373rd Base Headquarters 
and ·Air B!3.se Squadron. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficie".' i, to support th_e findings of guilty 
and the sentence and to warrant confirmation of the sentence. The ac
cused stole a tropical worsted shirt and a pair of new tropical worsted 
trousers (value other than substantial value not shown by any compe
tent evidence) in violation of the 93rd Article. of War, and a Urli.ted 
States Goverrr.nent .45 calibre revolver and holster of the value or 
$17.93 in violation of the 94th Article of War, and breached his arrest 
in quarters in violation of the 69th Articlet:Jf War. ·r recommend,that 
the sentence to dismissal, total forfeitures and confinement at hard 
labor for six months be confirmed and carried into execution. 

3. The United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, should be designated ae the place of confinement. 

4. Inclosed herewith are the draft of a letter 'for your signature, 
transmitting the record to the President for his action, and a form or 
Executive action to carry into effect the foregoing.recommendation. 

-~ ~.~ .... '--· 
l!yron C. Cramer, 

Major General, 
. The Judge Advocate General. 

3 Incls. 
Incl. 1- Record of trial. 
Incl. 2- Drft. ltr. for sig. 

Sec. of Viar. 
Incl. 3- Form of Executive 

action. 

(Sentence confirmed. G.C.Y.O. 17), )0 Jul 194)) 
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WAR DEPART'.m!T 
Army Service Forces 

In the Office of The Judea A.dvocate General 
Washington, D.c. (81) 

SPJGQ • '7 j\.l\. ,943 · 
CH 235461 

UNITED .STATES ) 98TH INFANTRY DIVISION 
) 

v. ) . Trial by G.c .E., convened at 
) Camp Breckinridge, K9I1.tucky, 

Second Lieutenant VJl'iClll'T ) 17 119.y 1943. . Dismissal and 
B. ROI-IE!.fOUS .(0-1298936), ) total forfeitures. 
Ccmpany •I•, 389th Infantry. ) 

OPJNIOO' of the BOOW OF P..EVIE\1 
ROTJNDS, HEPDt"ru-! and FHEDl:RICK, · Judge A.dvocatos. 

---·-----
1. The record of trial in the case of the officer named above 

has been· examined by the Boa.rd of Review and the Board submits this, 
its opinion, to The Judge Adyocate General. 

2. The accused was tried upon the following Cilar{;es and .::i,,t>eci-
fications: · 

CHA.P..GE Ia Violation of the 95th Article of :rar. 

Specifications In that 2d Lieutenant Vincent B. RoneI!lOus, 
Company I, 389th Infantry, was, at Camp Breckinridze, 
Kentucky, on or about ?.By 2, 1943, in a public place, 
to wit, the Officers Club, Camp Breckinridge, Kentucky, 
drunk and disorderly while in uniform. · 

CH.\RQE lla Viol:ltion of the ·96th Article of ·irar. (Finding~ of 
e;11ilty disappx:ovad b~· the reviewine authorit;;•.J 

Specifications (Findings of guilty disapproved by the 
reviewing authority.) 

He pleaded guilty to and ms f0Ui?1d guilty oi' both rharges and the 
Specifications thereunder. No evidence of previous convictions was 
introduced. He was sentenced to be dismissed the service, to for
feit all pay and allowances due or to become due, and to· be con.fined 
at hard labor at such· place as the revie:wing authority- may direct 
tor six months.. The reviewing authority approved only so much of 
the .findings of guilty of the Specii'ication and Charge I, in vj,ola.
tion of.A.rticle of War 95, and only so much of the sentence as pro
vides for dismissal and total forfeitures, and forwarded the record · 
or triAl for.action pur31..i.a.nt ·to Article of Vfar 48.. 
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J. Notwithstanding the plea of ~;uilty the prosecution showed 
by co,:ipetant evidence that about midniV1t of' 2 2.l'ly 1943 the accused 
was first noticed by the vritnes~es at the .Officers' Club at Camp 
Ereckinridze, Kentt..c!q, when he stag~ered across the .dance floor 
and collided m.th a couple that was dancin;::. Colonel John D. KeJley, 
the post com.ia.ndcr, observing the occurrence, rushed over and took 
the accused by the arlil at the end of the dance hall a1,.c! engaged him 
in conversation while awa.it:i.ns the arrival of the Provost 1i3.rshal 
(R. 4). He V!a.s ve':'y drunk and fa a belligerent mood (R. 4, 7). 
During the conversation he addressed Colonel Kelley as 11Kelley11 , put 
his hand ~n and attempted to rumple the Colonel's ha.ir, told the 
Colonel to 11kiss his ass", and that he did not give a damn if he i'I3.s 

a colonel (R. 4, 5, 7). He kept pa.v;ing the Colonel, grabb:Lng hold 
of his eagles and maulinc hilil (R. 5). I.::'.ny ::.:,eo::?le were ·:.'3.tching this 
performance (!-:. 6). ~Ie ,,d.s un'.ible to v:alk strai~ht ar- to t:.ilk coher
ently. His lan3uace YiUs pro1ane (n. 6). His face was red, his eyes 
bloodshot, :iis speech thick and he was 11weaving 1_1 (!l.. 5)'. He used 
profane and insulting lanQ1age to other officers who offered to assist 
Colonel I~elley (n. 7-8). 

4. The defense offered no evidence. 

5. The accused is charged ,'Tith being dr'..ll'lk and disorderly while 
• in uniform in a public place. It v:as clearly shown that on the datf;I 

specified he was dru.nk in the Officers' Club at Camp Breckenridce, 
i:entucky, vlhic!:. is a public place. His actions :in staggering into 
people using the dance floor, us:i.ne vile and profane lan.;-.iage, paw:i.ng 
his co:nmandint; and superior officer and exhibitinz disrespect toward 
him was disorderly conduct. Tha.t he was in unifcr!!l may be inferred 
from the circumstances that he wa.s a memher of the armed forces, it 
wa.s -,-ra.r time, it was a public pls.ce, and A:rm:y re.;ulations require 
wearing of the uniform. Hilitary personnel should be presumed to 
comply with standine orders and regulations unless the contrary.is 
shcr:m. The plea of zuilty cures the trial jud;;e advocate' s oversight 
in fa.ilinr: to prooac(3 direct evidence en this point. Eis ccnduct 
clearly ros· unbecomin~ an officer and a gentlel"l.3.n and violated Article 
of Jar 95. 

The action of the reviewing authority, l'lhile clear- as to 
intent, is ex~ressed in inapt and "":nbiguou.s words. In vie'N of the 
staff judge advocate' s review and recommendation as to final action 
it is obv·ious that the reviewint; a11thority intended to diS.'.l.pprove the 
fi.nd:i.n;;s of iflilty of Charce II ::md the Specificaticn there,mder. . 
The action s.s written and sioieJ f'::.:!.ls to express t~is thoue;.ltt speci
fically, but leaves a basis for a rea!sonable inference to th:i.t effect. 
The error iG ;irocedural only and in no way affects any substantial 
rif)lt of accused (A.-.{• .37). · 
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6. The record shows the accused to be 26 years of age. !Ie 
was co:nmissioned a second lieutenant, Infantry, on 5 November 1942 
after previous military experience as an enlisted nan fron 18 Au;;ust 
1941.. The records of the ~djutant General show that he tendered 
his re::rl.~tion as a second lieutenant on 'Z7 January 190 following 
his arrest for beine drunk and disorderly, the accept~nce of which 
was recommended by his regimental and divisional commanders but was 
not· favorably considered by the Secretary of Yia.r. ~\.ppropriate dis
ciplmary action was directed. 

7. The court was lo~l:.y constitute:i. No errors mjuriously 
affecting the substantial riGJlts of the accused were committed during 
the trial. In the opinion of the Boa.rd of Review, the record of 
trial is leC;ally sufficient to support the findine;s of guilty and the 
sentence and to warrant ccnfi.r"!l.'.ltion of the sentence. A sentence of 
dismissal is mandatory upon conviction of violati-on of Article of 
'.:~r 95. 

3/~---..........,_ 
Jud~e Advocate. 

, Judge Advocate. 
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lot Ind. 

~.!ar Department, J.A.G.o. 31 JUL 1,43 - To the Acting Secretary of 
nar. 1 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Vincent B. Ronemous (0-1298936), Company I, 389th 
Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to s~pport the findings of guilty and the 
sentence as approved by the reviewing authority and to warrant confirmation 
thereof. Suspension of the sentence was considered but is not recommended 
because of a previous similar offense alleged to have been committed by 
the accused on January 26 • 1943 • more fully referred to in paragraph 6 of 
the opinion of the Board of Review. I recommend that the sentence be con
firmed and carried into execution. 

3. Inclosed a.re a draft of a letter for your signature, transmitting. 
the record to the.President for his action, and u form of Executive action 
designed to carry into effect the reconn:nendation hereinubove ma.de, should 
such acti~ meet with approval. 

Myron c. Cramer, 
Maj or General, 

The Judge .Advocate General. 

3 Incls. 
Incl. l - Record of trial. 
Incl. 2 - Dft. ltr. for sig. Acting S/W. 
Incl. 3 - Form or action. 

(Sentence as approved by reviewing authority- confirmed. 
G.C.M.O. 247, 18 Sep 1943) 
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WAR DEPARTMENT 
Arary Service Forces 

In the Oi'!ice of The Judge Advocate General 
Washington,D.C. (85) 

. 
'. 5 JUL \943 

SPJGH 
CM 235496 

t~P 
. )UNITED STATES THIRD AIR FCRCE 

) 
v. } Trial by o.c.y., convened 

} at MacDill Field, Florida, 
Second Lieutenant VINCENl' 21 April 1943. Dismissal. 
R. ARNOLD (0-665890}, Air L 
Co~·. } 

OPINION o! the BOARD OF REVIEW 
HILL, DRIVER and LO'ITERHOS,: Judge Advocates · 

1. The Boa.rd of Review has examined 'the record o! trial in the 
case of the officer named above and sti:>miti, this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specili-
cationss · 

·CHABGEs Violation o! the 9$th. Article o! War. 

Specification ls In that 2nd. Lt. VINCENl' R. ARNOLD, 497th 
Bombardment Squadron, 344th Bombardment Group, MacDill 
Field Sub-Base, Lakeland Anny Air Field, Lakeland, . 
Florida, did, at MacDlll Field, Florida, on or about 
December 30, 1942, with intent to defraud, ·falsely make 
in its entirety a certain check 1n the following words 
and .t'igures, to wita · 

Midland, Texs.s December 30, 1942 
THE NATIONAL BANK CF MIDLAND 

Pay to the 
Order of ____ __ __ ______Th_e_orr_1c_er_•_s_c_1_ub $20.oo 

Twenty no/}:00 - - - - - -<-- --- - -- - oo~· 
Victor A. Miller 
6-658392 456Eh 

which said check was a wr1ting of. a private nature which 
. might operate to the prejudice of another. 



-----------------
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Specification 2: In that 2nd. Lt. Vincent R. Arnold, 497th 
Ba:nbardment Squadron, J44th Bombardment Group, MacDill 
Field Sub-Base, Lakeland Army Air Field, Lakeland, 
Florida, did, at MacDill Field, Florida, on or about 
DecEJUber Jl, 1942, with intent to defraud, falsely make 
!nits entirety a certain check in the following words 
and figures, to wit: 

Brooklyn, N.Y. December Jl, 1942 

THE FmST NATIONAL BANK Or' BROOKLYN 

Pay to the 
Order of Of'f'icer•s Club $20.00 

Twenty no/100 DOLIARS 

Victor A. Miller 
0-7.38692 45oth 

which said check was a writing of a private nature which 
might operate to the prejudice of another. 

Specification 3 t In that 2nd. Lt. Vincent R. Arnold, 497th 
- Banbardment Squadron, Jq4th Bombardment Group, YacDill 

Field Sub-Base, Lakeland Anrry- Air Field, Lakeland, Florida, 
did, at HacDi.11 Field, Florida, an or about. December 21, , 
1942, with intent to de.fraud, falsely make in its entirety 
a certain check in the following words and figures, to wita 

Los Angeles, California · December 21, 1942 

THE FmBT NATIONAL BANK 

Pay to the 
Order of Officer's Club ·_ $20.00 

Twenty no/100 - - - - ~ - - - - - - - - - - - - DOU.A.RS 

Thomas A. Miller 

which said check was a writing of a private nature which 
might operate to the prejudice of another. 
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Specification 4: In that 2nd. Lt. Vincent R. Arnold, 497th 
Bombardment Squadron, 344th Bombardment Group, MacDill 
Field Sub-Base, Lakeland Army Air Field, Lakeland, 
Florida, did, at 1Ia.cDill Field, Florida, on or abput De
cember 30, 1942, with intent to defraud, falsely make 
in its entirety a certain check in the following words 
and figures, to wit a ' 

Brooklyn, N. Y. December 30, 1942 

THE FIRST NAT'!ONAL BANK CF BROOKLYN 

Pay to the 
Order of $lS • 00 

Fifteen 00/100 - - - - - - - - - - - - - - - - - - DOLLARS 

Fred R. Ramsey 
0-743892 3rd Map 

which said check was a writing of' a private nature which 
might operate to the prejudice of' another. 

Specification 5: · In that 2nd. Lt. Vincent R. Arnold, 497th 
Banbardment Squadron, 344th Bombardment Group, MacDill 
Field Sub-Base, Lakeland Army Air Field, Lakeland, Florida, 
did, at MacDill Field, norida, an or about December 24, 
1942, with intent to defraud, falsely make in its en
tirety a certain check in the following words and figures, 
to wita 

Rochester, N. Y. . December 24, 1942 
THE ROCHESTER NATIONAL BANK 

Pay to the 
. Order of The Officer's Club $15.00 

Fifteen 00/100 - - - - - - - - - - - - - - - - - - DOLLARS 

Charles M. Linne 
313th o-663832 

which said check w?,s a writing of a private nature 'Which 
might operate to the prejudice of another. 
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Specification 6: In that 2nd. Lt. Vincent R. Arnold, 497th 
Bombardment Squadron, 344th Bombardment Group, MacDill 
Field Sub-Base, Lakeland Army Air Field, Lakeland, 
Florida, did, at Lakeland, Florida, on or about January 
31, 1943, with intent to defraud, falsely make in its 
entirety a certain check in the following words and 
figures, to wit: 

San Antonio, Texas January 31, 1943 No. 3 

NATIONAL BANK CF FORT SAM HOUSTON 

Pay to the 
Order of $20.00 

_Tw_e_nt_.y._n_o._/l_OO___________D O LIARS 

Charles w. Stark 
<>=666473 Hqa. 

which said check was a writing of a private nature which 
. might operate to the prejudice of another. 

Specification 7: • In that 2nd. Lt. Vincent R. Arnold, 497th 
Bombardment Squadron, 344th Bombardment Group, MacDill 
Field Sub-Base, Lakeland Anrry Air Field, Lakeland, Florida, 
did, at Lakeland, Florida, on or about February 2, 1943, 
with intent to defraud, falsely make in its entirety a 
certain check in the following words and figures, to wit: 

San Antonio, Texas February 2, 1943 No. 4 

NATIONAL BANK CF FORT SAM HOUSTON 

Pay to the 
Order of CASH $30.00 

_ThirtAooy_xic/l_OO ~DOLLA.RS 

Charles w. Stark 
Q..668-473 Hqs 

which said check was a writing of a private nature which 
might operate to the prejudice of another. 
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Specification 81 In that 2nd Lt. Vincent R. Arnold, 497th 
Bombardment Squadron, 344th Bombardment Group., Ma.cDill 
Field Sub-Base, Lakeland Army Air Field, Lakeland, 
Florida, did, at Lakeland, Florida, en or about January
8, 1943, with intent to defraud, falsely make in its 
entirety a certain check jn the following words and 
f~ures, to wit: · · 

San Antonio., Texas January 8., 1943 

NATIONAL BANK Q' ~'ORT SAM HOUSTCU 

Ps:y to the 
Order ct CASH $30. 00 

__Th_irty :xx/l.00 - - - - - - - - - - • - • - - - DOLLARS 

Charles c. Anderson 
0-179643 . 

which said check was a writing o! a private nature 'Which 
m~ht operate to the prejudice o:f another. 

Specification 91 In that 2nd Lt. Vincent R. Arnold, 497th 
Bcmbardment Squadron, 344th Bombardment Group, MacDill 
Field Sub-Base, Lakeland Army Air Field, Lakeland., 
Florida, did, at Lakeland, Florida, on or about February 
3, 1943, -with intent to defraud, falsely make in its 
entirety a certain check in the following words and 
f~ures, to wits 

San Antonio, Texas February 3, 1943 

NATIONAL BANJC OF FCRT SAM HOUSTON 

Pay to the 
Order of CASH $20.00. 

Tn n t y 00/100 - - - - - - - - - • - - - - - - · DOLLARS 

Charles w. Stark 
o-666417.3 Hqs 344th 

which said check was a. writing of a private nature 'Which 
might operate to the vrejudice of another. 
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He pleaded guilty to and was found guilty of the Charge and all 
Specificaticns thereunder. He was sentenced to be dismissed the 
service. The reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of War 48. 

3. The evidence for the prosecution consisted of nine checks, 
Exhibits A to I, inclusive, 'Which were admitted in evidence upon an 
affirmative statement of "No objection" by the defense. The prosecu
tion and defense entered into nine separate stipulations relating 
respectively to the nine Specifications of the Charge, in substance 
as follows& 

a. A/3 to Specification 1, that the accused did, at the time 
and place-stated, 'Yd.th intent to defraud, make the check, ·Exhibit .A, 
and write the signature of the drawer. 

b. As to Specification 2, that the accused did, at the time 
and place-stated, with intent to defraud, "attempt to make" the check, 
Exhibit B, and write the signature of the drawer. 

c. A:3 to Specification 3, that the accused did, "in an 
attempt to defraud", make the check, Exhibit c, and write the siena
ture of the drawer. 

d. As to Specification 4, that the accused did, at the place 
siated, nth intent to defraud, make the check, Exhibit D, and write 
the signature of the drawer. 

e. As. to Specification 5, that the accused did, at the ti.111e 
and place-stated, with intent to defraud, "attempt to make" the check, 
Exhibit E, · and write the signature of the ch'awer. 

f. As to Specification 6, that the a,_ccused did, at the time 
stated, make the check, Exhibit F, am write the sig~ture of the 
drawer. 

g. As to Specification 1, that the accused did, at the time 
stated, "attempt to make" the check, Exhibit G, and ,vrite the signature 
of the drawer. 

~- As to Specification B, that the accused did, at the time 
stated, make the check,. Exhibit H, and write the signature of the 
drawer. 
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i. As to Specification 9, that the accused did at the 
place stated, make·the check, Exhibit I, and write the signature of 
the drawer (R. 6-10). 

4. No evidence was offered for the defense. The accused elected 
to remain silent. 

. 5. The pleas of guilty fully support :!",he findings of guilty-. 

None of the stipulations fully cover all the elements of 
proof which would be required to support ·the allegations of the re
spective Specifications in the absence of the pleas or guilty. ~ch 
stipulation anits one or more of the elements of proof, but none are 
inconsistent with the respective pleas or guilty. The stipulations 
with respect to Specifications 2, 5 and 7-that the accused did •attempt 
to make" the respective checks do not deey the making of th:3 checks 
covered by the pleas of gu.ilty, admit the writing of the signature of 
each drawer by the accused, and are not inconsistent with the pleas of 
guilty nor do they indicate that the pleas of guilty were improvidently 
entered. It is the opinion of the Board that there is nothing in the 
record inconsistent with the pieas of guilty., so as to require the 
court under the provisions of the 21st Article of War to proceed to 
trial as if the accused had pleaded nc;,t guilty to those Specifications.· 

The canmission of a feloey is cited by Winthrop as an 
instance of an offense constituting conduct unbecoming an officer and 
a gentleman, and cognizable under the 61st (95th) Article of War. 
(Winthrop's Military Law and Precedents, Reprint, P• 718.) 

6. The accused is 21 years or ·age. The record1;1 of the Oi'fice 
or The Adjutant General show his service as follcmsz Aviation cadet, 
January 1942 to 16 October 1942; appointed second lieutenant, Air 
Reserve, and extended active duty, 17 October 1942. 

7. The cotU"t was legally constituted. No errors injurious~ af
fecting the substantial rights of the accused were committed during the 
trial. The Boa.rd of Review is of the opinion that the record of trial 
is legally sufficient to support the findings of guilty, and legally 
sufficient to support the sentence and to warrant confirmation of the 
sentence. Dismissal is mandatory upon conviction of a violation of the 
·95th Article of war. · 

Judge Advocate 

Judge Advocate 
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1st Ind. 

War Department, J.A.G.o., 8 - To the Secretary of War. 
JUL 1943 

1. Herewith transmitted for the act~on of the President are 
the record of trial and opinion of the Board of Review in the case of 
Second Lieutenant Vincent R. Arnold (o-665890), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of' guilty 
and the sentence, and to warrant confirmation of the sentence. 

The accused pleaded guilty to the forgery of nine checks ag
gregating ~190 during the period 21 December 1942 to 3 February 1943. 
I recommend that the sentence to dismissal be confirmed and carried 
into execution. 

3. Inclosed herewith are t.he draft of a letter for your signature, 
transmitting the record to the President for his action, and a form of 
Executive action carrying into effect the reconunendation made above. 

····_; 
•• ..1-' ·-· ·---------.... 

l~ron c. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls. 
Incl. 1- Record of trial. 
Incl. 2- Drft. ltr. for sig. 

Sec. of Ylar. 
Incl. 3- Form of Executive 

action. 

(Sentence confirmed. G.C.M.O. 168, 28 Jul 1943) 
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UAR DEPAR'l\lENT 
Arrey Service Forces 

In the Ot:i'ice of The Judge .ldvocate General 
wasatng~, n.c. (93) 

SPJGH 
CM 2,3.5S04 

JO JUN 1943 

' UNI'l'ED STATES MILITARY A.CUIEMYUNITED STATES 

Trial by G.c.:u., convened 
at West Point, New York, 

Cadet FRANK P. BREITENB.A.CH, Mey 21, 22, 194.3• DiSlliaaal. 
P'irst Class, United States 
Corps of Cadets. 

v. 

OfINION of the BOARD OF REVIEW 
HILL, DRIVER and LOTTERHOO, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the cadet named above and submits this, its opinion, to The 
Judge Advocate General.. . ' 

2. The accused was tried upon the following Charge and Speci':"' 
ficationsa 

Cl-WtGEa Violation· of the 95th Article of War. 

Specification 1. (Finding of Not Guilty). 

Specification 2. (Finding of Not Guilty). 
. . 

Specification .3• In that Cadet Frank P. Breitenbach, First 
Class, United States Corps of Cadets, having on or abQut 
l~rch 20, 194.3, signified his intention to go onl¥ to au
thorized places at West Point, Nn York, by writing under 
the date March 201 194.3, in the Compan;y Departure Book 
!or Compaey o, Second Regiment, United States Corps of 
Cadets, the following entry,. "Breitenbach - 1° - D.P. Hop 

- XXI - " - .5aloP - 1210,3.1", and having been beyond cadet 
limits, to wit, in the Village of Highland Falla, New 
York, at an unauthorized tjme1 to 'Wit, af'ter 611.5 p.m., 
March 20, 194.3, did, thereafter, at West Point, · 
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New York, knowingly, willfully and with intent to de-
. deive, fail to report himself as required by the pro
visions of p ara.e;raph 1.07, Orders, United States Corps 
of Cadets, 1942. 

' The accused pleaded not guilty to the Charge and all Specifications. 
He was found not guilty of Specifications land 2 of the Charge, and 
guilty of the Charge and of Specification 3 thereunder. He was 
sentenced to be dismissed the service. The reviewing authority ap
proved the sentence and forwarded the record of trial for action 
under Article of war 48. 

3. The evidence for the prosecution is ·substantially as follows: 

On Saturday, March 20, 1943, the accused, a first classman, 
United States Corps of Cadets, signified his departure on "dining 
privilege" and for a cadet "hop" by the following entries under the 
appropriate headings in the official company departure book: 

"NAME CLASS DESTINATION AUTHORITY TIME OUT 

BREI 'lENBACH D.P•. Hop XXX Reg. 5:10 P" 

.Thereafter, at about 5150 p.m., the accused, together with the young 
lady•mom he was escorting, a Miss ottaviano, proceeded from the mili
tary reservation and entered the village of Highland Falls, New York, 
returning therefrom to the reservation at about 6150 p.m. - In the 
interim, first call for supper formation had been sounded at 6:15 p.m. 
Following dinner at the Thayer Hotel~ and attendance at the cadet "hop", 
the accused returned to barracks and complete<i the departure book 
entries by noting his return, under "TIME IN11 , as "12:0JA" (R. 8, 9;
Ex:. 1). 

· Administrative Memorandum No. 20, Headquarters, United States 
Corps of Cadets, February 5, 1943, 1¥hich was p.iblished to the Corps and was 
discussed in the accused's presence prior to March 20th (R. 25-27 
35-37), provides in parta · ' 

"l. * * * 
"!• Leaving ~--(1) During release from quarters on 

Saturday, Sunday and holidays, 1st Classmen not undergoing 
punishment 'Who have no duties to perform and who are in proper 
unifonn may leave the post as follows: On Saturdays after 
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inspection until 1st Gell for supper***• Departure and 
return must be signed in the company departure book. 

11 (2) Cadets who take advantage of this privilege must 
be in proper uniform and are 'on honor' that departure 
and return are properly sic;ned in company departure book 
* * *·" (Bx. 2) 

With respect to"the company departure book, the Orders, United 
States Corps of Cadets, provide that entries therein "will be offi
cial st2tements that cadets are going to the places indicated and 
nowhere else. Entries in the departure book have the significance of 
the 'All Right• prescribed in Section 5 * * *'' (Sec. 2.0Je; R. lJb), 
that is, when rendered by a cadet outside his room or crossing a 
sentinel's post, 11 'I'hat he is going, or has been, on an authorized 1 ., 
visit to en authorized place and nowhere else and that no undue ad
vantage is to be, or has been, taken of the privileee•" (Sec. 5.0lb; 
R. 13b, 83) • . -

Section 24.10, Orders, United States Corps of C~dets, pro-
v5-des: 

"!lining Privileges.--a. Upon invitation, cadets not 
performing duty or undercoing punishment may dine at the 
quarters of officers or civilian instructors residing on 
the Post; or at the Thayer-West Point Inn as follows: 

"(1) :~oon meal on Saturdays, when inspection precedes 
the noon meal. 

11 (2) Noon meal on Sundays and holidays. 
11 (3) Evening meal on Saturdays and evenings preceding 

holiciays. 

nb. A cadet takine advantage of dining privilege will 
be excused from the corresponding meal fonnation, but not 
from retreat when it is held at supper formation. 

nc. A cadet takine advantage of a dining privilege will 
sign his departur~ ·and return in the-company departure book, 
stating the place where dining. If a combination of 
privileges is to be taken, entries will be made accordingly. 
All entries will be made prior to first call for the meal 
formation which the cadet is to miss, otherwise the cadet will 
attend the formation. After reports have been made a cadet 
may be excused by the Cadet Comparzy- Commander for the purpose 
of going on dining permit. * * ~· (R. 8) · 
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Section 1.07, Orders, United States Corps of Cadets, 
provides: 

"Necessary Violations of Orders.-1;i11enever circumstances 
over Ylhich he has no control make it necessary for a cadet 
to violate orders or regulations in order to do the ob
viously right thing, he vrlll report the facts as soon as 
possible to the authori tJr who gave the orders, or to his 
~actical Officer or to the Officer in Charge. A:o. 'All Right, 1 

or equivalent signature, will not bind a cadet to observe 
regulations in defiance of common sense; but it will bind 
him to report himself for every violation of the reg~lations 
embraced by the 'All Right.'" (R•. lJd) 

The order promulgating Orders, United States Corps of Cadets, 
providesa 

llVJhen a cadet is in doubt of the meaning of an order 
or regulation, he will seek advice from his Cadet Company 
Commander, his Company Tactica~_Officer, or the Officer in 
Charge. No other persons, such as cadet honor repre
sentatives, will interpret these regulations. 11 (R. 8) 

Other than as provided by Administrative i:emorandum No. 20, 
quoted in part above, there was, on 1(arch 20, 1943, no authority for 
the. accused to be in Highland Falls under the cj_rcumstances disclosed 
(R. 74). Moreover, a first classman signed out for the combination 
privileges of u hop" and "dining permit" would have vfolated his 
"ill Right" by entering Highland Falls during the period for which 
he was signed out, whether before or after the publication of Adminis
trative Memorandum No. 20 (R. 85, 86). Again, the company honor 
representative (Cadet Calnan) had advised the first classmen of the 
company of _accused, prior to :uarch 20th, that "in order to take ad
vantage of First Class _privileges, that is, of being allowed to leave 
the post at certain times, we were placed on our honor to sign out 
properly in our Departure Book***"• (R. 84) 

Cadet Peter J. Ryan, First Class, United States Corps of 
Cadets, who had been informed by the young lady whom he was escortine 
on March 20, 1943, that she had seen the accused that day in Highland 
Falls (R. 52), testified that he had thereafter on four occasions 
spoken to the accused concerning the latter's presence in Highland 
Falls on the date in question, as follows: 

First. On Narch 23rd, in class, he had asked the accused 
what the latter had been doing in Highland Fans, to which the accused 
had made no response (R. 52, 54); 
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Second. On :t.:arch 27th·, again in class, he had asked the 
accused what the latter was doing about being in Highland Falls, to 
which the accused had respondedJ n.Are-you still worrying about that'l" 
(R. 52, 54). 

Third. On or about .A.pril 2nd, in the room of Cadet Ryan, , 
he had asked the accused what the latter was doing about being in 
Highland Falls, to which the accused w.d replieda •Nothing"•. (R~S~)J 
and 

Fourth. - On April 8th, in,the area of barracks, he had~-· 
. quired of the accus~d whether the latter had not committed an ofi'ense · 

in failing to •turn himself in", ·to 'Which the accused had ~de no 
response; whereupon Cadet Ryan had reported the matter to the.company 
honor representative (Cadet Calnan) (R. $3). · · 

Between Harch 20, 1943, and April 16, 1943, / on which latter 
date the accused was summoned before the cadet honor committee. -
(R. 140), no ·report of the alleged delinquency had been made by the 
accused to the compazv tactical officer, Major Joel T. Walker (R. 76), 
either orally or in writing, nor had such· report been made by the a.c
cus ed to the company representative on the cadet honor committee (R. 77,
84). . --

4. The evi<;J.ence £or the defense is substantially as followsr 

· Cadet Lowell B. Smith, First Class, a roo~te of Cadet RJ'an~ had. 
heard the latter ask the eccus~d what he had done about 'being irt • -
Highland Falls, but. had heard no response (R. 95). He, as well as 
Cadet Howard B. Coffman, Jr., First Class, a roommate of the accused, · 
and Cadet James H. Short, First·Class, testified.to the pronounced 
stubbornness and persistency of accused in a course of action (R. 91, 
100, l43). Cadets Coffman and Short testified further that the accused's 
general reputation for truth and veracity was good (R. 99-101, 142-J). : . 
Cadet Argonrie_C~ .Dixon, First Class, a roommate of the accused, de- .. 
scribed the accused 88 very stubborn, and a man reputed to be of·•un
impeachable honor" (R. 103). He stated that during the week Apr11 ,3rd -
April 10th the accused had asked him whether a first classman could go 

· to Highland 1"aJ.ls while on a dining permit (R~ 102, 104) · (See testimony: 
of Cadet Dixon in rebuttal). 

Cadet Heber c. Brill, First Class, a member of the cadet honor 
committee.; testified that Cadet Ryan had told him, on or about April 8th, . 
of speaking to the accused.that eveninf and suggesting that accused turn 
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himself in for having been in Highland Falls, but that he had not · 
advised .lcy"an to tell the accused to turn himsell' in (R. 105-106). 

Miss Beatrice M. Ottav:Lano, the young lady' whom the accused 
,ra.s escorti?€ on March 20, 1943, testified that on a subsequent visit 
to West Point, .on April 10th, the accused had stated that he bad 
•tied it up• ~ going to Highland Falls and that 11when he .f;ound out, 
he 1.Jltendecl to turn himsel.t in• (R. no)•. The witness. produced a . 
letter, written to her by the accused on .A.pril 17th, in which the ac
cused reminded her or their conversation on April 10th regarding his 
having been of£ limits on her earlier visit and that he was "going 
to have to tum myself in• (R. lllJ De!. Ex. B).. ' . 

The accused at his .own request was sworn and testified. sub
~tanti~ as followsa 

He had seen Administrative Memorandunt No. 20 on].Jr briefly 
at its first distribution at a cadet lecture in February, 1943, and had 
bad the opportunity. to read •paragraph headings and a word or two in 
each" as it was being circulated through the lecture hall {R. 11$). On 
March 2oth, he' had c~mstrued first claBS dining privileges on Saturdq 
night to include the privilege of dining in Highland Falla (R~ 138) · 
and had intended to go .to Highland Falls on so signing out (R. 116). On. 
•The Friday night before March 2oth• he had asked his roommate., Cadet 
Dixon, whether £irst classmen were authorized •to go on dinµig permit 
Saturdq night down in Highland Fal.1s, and I gathered i'rom his answer 
that we were al.lowed to• (R. 116). He had first availed himselr' ot 
·f'irst class. privilegee . on March 20, 1943 (R•. ll7)• : With respect. to . . 
cadet Ryan's queries as to.the alleged delinqueDC7.of accused, he had 
believed on the first and second occasio~ ~t P¥an bad been tryi.ng. 
to get infonnation as to "ways and means or getting.extra privileges• 
(R. 119) and·on-the third occasion had a.nswered •Nothing• to ~Ill's · 
question in the ·questioner's room <>n the ground that it was •none or his 
business what I had done. about it•, (R. 120). Intending, however, to 
make absolu~'.cy" sure that he· was right, the ~ccused bad .searched the . 
i'iles in the compan;y orderly room.dtiring·the week o! April .3rd to'.lpnl 
10th, without result (R. l21J 139). <nor about l.pril 8th, "the night 
o! the ,Tannenberg lecture". (R. 120), Cadet Ryan-had approached the ac,;,;. 
cused in the area of barracks with the question, in substance, ·. whether 
the accused did not have to turn himselt in for b~ing in Highland t'alls, 
to llhich the accused had ms.de no reply (R. 121). On April' loth he· had. . 
told Mias Ottaviano that he had •tied it up• b;r being in Highland Falls . 
on her earlier.visit_and that he was going to turn himsel.t in (R. 1~2). 
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Al.though he had decided to report on April 17th, the following 
Saturday, to the Tactical Officer _(R. 122); he had never taken the 
matter up with that officer (R. 12J). He had not read Administra
tive Memorandum No. 20 untU April 18th, 'When a copy was produced.. -
by his roommate, Cadet Coffman, after the accused had told the cadet 
honor committee that he would not resign_ from the AcadelJ\Y (R. llS, · 
116) • 

. S. In rebuttal for the prosecutions . Cadet Heber C. BrW'. . 
testified that, on either April 17th or April 19th,· he had gon~ to. 
the compa.ey orderly room of accwsed and had i'ound. Adminis1:.rat1ve 
Memorandum No. 20 ~m i'ile (I\• 144). Cadet 'Argonne C, Dixon, a ;ro~ 
mate o! the accused, testified that he and the accused had never diJ• 
cussed going to Highland Falla while on dining permit (R. 14,), al
though at the time of the first distribution oi' Administrative 
l!emorandum No. 20, early in February, 1943, he had stated in the, - . 
presence -of accused that RI sa:y, .we can go to HighlMd Falls",· (R~l.46) 

6. The accused was found guilty of "knowingly, 'Willfully and with 
intent to deceive" failing to report himself as required by section 
1.07, Orders., Pnited States Corps of Cadets., a.!ter havine been beyond 
cadet limits at an W'lB.uthorized time under an entry showing an 

·intention to go only to authorized places, The essential elements ot 
the offense of which he was found guilty are: (1) the commission or 
the offense of bei~ beyond limits in violation of regulations and 
contrary to his entry in the departure book, and (2) a failure to 
report himself, as required by section 1.07 of the regulations, with 
the intent alleged, 

The evidence shows that both before and after the issuance 
of Administrative l!emorand'.llll No. 20, Highland Falls was off-limits, 
and that the special permission granted to first classmen by that. 
Memoradnum whereby they could at certain times- 11leave the poatn and 
thus visit Highland Falls was limited by the provisos that fir-st 
classmen taking the privilege would return prior to first call for 
supper and that they would be "on honor• that departure and return would 
be properly signed in the departure book. The syml,ol 111).:p.n signi
fying dining pe~t, which the accused entered in the departure book 
on March 20, mesnt that a meal would be eaten at an authorized place. 
Highland Falls .was not an authorized place, It follows that when the 
accused went beyond limits on March. 20 after signing out only for 
dining_privilege and .•hop",. and remained beyond cadet limits after 
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nours, he committed the offense contemplated in the first !ssentiaJ. 
element stated above. 

To satisfy the requirements~ the second essential element, 
it mu.st appear that accused violated section 1.07, Orders, United 
States Corps of Cadets, knowingly and with intent to deceive.· That 
section in effect provides that whenever a cadet has unavoidably 
or inadvertently violated orders or regulations he shall report the 
facts to the authority 'Who gave the orders, or to his Tactical Offi
cer or to the officer in charge. That section must, however, be read 
in conjunction with the fourth paragraph of the order promulgating 
the orders of the Corps of Cadets. So construed the applicable regu
lations require a cadet in doubt as to the meaning of an order or 
regulation and therefore in doubt as to 'Whether he has violated his 
"All Right", to seek the advice of his company tactical officer or 
other specified officer. It should be noted that no time limit is 
fixed for so doing other than the implied limit of a reasonable time. 

'I·he evidence shows that on 1.iarch 23 and 27, Cadet Ryan made 
certain remarks to accused about the visit of the latter to Highland 
Falls, but th?.t such remarks were not sufficiently specific or 
pointed to raise doubt in the mind of accused. However, on April 2 
and again on April 8, Cadet Ryan approached accused on the matter in a 
much more defixµ.te way. As a result the accused, about April 3, be
came aware that he may have done something wrong, and made an un
successful search for Memorandum No. 20. By the time Cadet Byan spoke 
to him the'fourth time on April 8, the accused thought there was a 
delinquency and on April 10 he advised Miss ottaviano that he had 
"tied it up" by going to Highland Falls and that he was going to turn 
himself in. Nevertheless, he took no action prior to being called. 
before the Honor Committee on April 16, although he stated that he in
tended to consult the Tactical Officer on April 17. 

In the opinion of the Board of Review the evidence failed to 
establish beyond a reasonable doubt that accused actual~ knew prior 

· to April 16 that by the terms of Memorandum No. 20, he had committed 
an offense in going to or reroai.nine in Highland Falls on March 20. 
However, inasmuch as he definitely realized, from April 3 to April 16, 
that he may have committed a reportable offense, dependent upon the 
language and meaning of l!emorandum No. 20, it was the duty of accused· 
to s.eek advice as prescribed by the provisions of the regulations of 
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·the Corps of Cadets cited above. According to the uncontradicted 
evidence, he failed so to \do. It i'olloWl3 that he violated the regu
lat'ions and committed an offense which, if accompanied with intent 
to deceive, would constitute a breach of honor. 

A course of conduct·is not a violation of •personal honor• 
unless there are present in the mind of the individual concerned 
those elements_ of knowledge and intent which are inherent in dis
honorable comuct. Knowledge and intent may- be established b)" 
circumstantial evidence, it is true, but in the instant case.th• , 
Board· of Review is of the opinion that the evidence does not show be
yond a reasonable doubt that the e.ccused, in violating section 1.07., 
·Orders., United States Corps of Cadets, by his unreasonable del~ in 
seeking advice as to whether he had committed a reportable offense., 

'was motivated by an intent to deceive. It may be that' he act~ 
:intended to state the facts to the Tactical Of'ficer on April 17 in 
order to obte.in his advice. Accuse.d so testified. There is evidence. 
in the rec.ord that his reputation !or :t.ruth and veracit;y is good·and 
no evidence to the contrary. His unreasonable delay in seeking advice 
and interpretation as required by the cited regulation, considered in 
conjunction with the promulgating order, in the absence of intent to 
~eceive did not constitute a breach of person~ honor. 

With reference to the 61st (95th) .Article of War, it is 
stated.by Winthropi •The fitness therefore· of the accused to hold a 
commission in the a.rm.v., as discovered by the nature of the beha.vi.6r 
complained or, or rather his unworthiness, morally, to remain in it 
a.t'ter and in view of such behavior, is perhaps the most reliable test 
of his am.er.ability to trial and punishment under this Article" 
(Winthrop's 1.i:ilitary Law and Precedents, Reprint, PP• 712-71J). 
Absent the intent to deceive, violation of a regulation requiring· the 
accused to seek advice can hardly be said to show moral unworthiness 
to hold a commission•. 

The Board of Review is of the opinion that the evidence 
fails to establish beyond a reasonable doubt the allegation of the 
Specification "and with intent to deceive", and that the record is 
legal~ sufficient to support a finding of guilty of the Charge onl,y 
in violation of the 96th Article of war. · 

- '..,'\ i 11-,: ...-_:q-q 
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. 7. ?Jajor Ralph c. Barrow, Assistant Defense Counsel for. accused., 
made an oral areument befcre the Board. Representatives of Congress
men John M. Costello and John H. Tolan of California appeared before 
the Board in behalf of the accused. A letter from Congressman Tolan 
addressed to the Secretary of.War, requesting clemency for the ac
cused, was presented to.and considered by the Board. A.file of 
letters from a tactical officer and several cadets ad<;lressed to the 
11Special Personnel Board of Officers", with respect to the·character 
of the accused, presented to the Board by Major Barrow, have been 
carefully considered. · · 

8. The Cadet Register for the year ending June 30, 1942, shoJfS. 
that the accused was admitted to the Hilitary Academy !rom California, 
on July 1, 1940, that he was 24 years old on March 27, 1943, and that 
his class standing for the academic year ending June 30., 1942, was _ 
319 in a class of ;23 members. ' 

9. The court was legally constituted. No errors injuriously' af
fecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the finding of guilty of Specifica
tion 3 oft~ Charge., except the words •and with intent to deceivea., 
legally sufficient to support only so much of the finding of guilty of 
the Charge as involves a finding of guilty in violation of the 96th 
Article. of Wari and leeally sufficient to support the sentelllce and to 
warrant confirmation of the sentence. Dismissal is authorized upon con-
viction of a violation of the 96th Article of War. 

' 

h., Judge Advocate 
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1st Ind • 

.IU~ l 2 1943War Department, J.A.G.O. - To the Secretary of War. 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case 
of Cadet F~ank P. Breitenbach, First Class, United States Corps of 
Cadets. · 

. 2. The court found the accused not guilty of Specifications 1 
and.·2 of the Charge. I concur in the opinion of the Board of Review 
that the record of' trial is legally sufficient to support only so much 
of the findings of guilty as involves f:indings of guilty of Specifica
tion 3, except the"words"and with intent to deceive", in violation of 

. the 96th Article of. War, and to support the sentence, and to warrant 
confirmation of the sentence. The·accused violated a regulation of the 
Corps of Cadets in failing for an unreasonable period of time to report 
himself by seeking the advice of specified officers on the question 
whether his act of going beyond cadet limits on a certain occasion was 
authorized.by an, official memorandum granting designated first class 
privil,ges. It was not, in my opinion, shown beyond a reasonable doubt 
that the accused had an intent to deceive in so violating the regulation. 
It was shown that the accused has a good reputation for truth and 
veracity and is a man of stubborn disposition. Since the trial the ac
cused has completed all of the work required of a cadet for graduation 
an£\ commission as a second lieutenant. The class of which he was a 
member was graduated from the Military Academy on June l, 1943. I 
recommend, therefore, .that only so much of the findings of guilty be 
approved as involve findings of guilty of Specification 3 of the Charge 
except the words "and with intent to deceive", and of the Charge in 
violation of the 96th .Article of War, that tpe sentence be confirmed but 
commuted to restriction to cadet limits until the day following the date 
of the action of the President1 on which day this cadet shall be 
graduated and conmdssioned; if otherwise qualified, and that the sentence 

. as · thus modified be carried into execution. 

3• Inclosed herewith are the draft of a letter for your signature, 
transmitting the record to the President for his action, and a form of 
Executive action carrying into effect the recommendation made above; 

~ C. ~·-~--- .. 
A~on c. Cramer,

3 Incls. , Major General, 
Incl.1- Record of trial. The Judge Advocate General. 
Incl.2- Dft. ltr. for sig.

s/w. · 
.Incl..3- Form of Executive action. 
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(Findings disapproved in part in accordance with recommendation 
of The Judge Advocate General. Sentence confirmed rut commuted 
to restriction to cadet limits until day follOWing the date of 

, the action, on which day he shall be graduated and commissioned 
if otherwise q~alified. G. C.M.O. l?O, JO Jul 1943) 



'WAR DEPARTMENT 
Army Service Forces 

In,the Office of The Judge.Advooate General 
Washington, D.c. (10S) 

SPJGX 
CM 236530 

1.6 AUG J943 

U N I T E D S T A ·T E S ') FOURTH AIR roRCE 

v. Trial by G.C.M., convened 
at Iamilton Field, -Calii'onlia, 

First Lioutena.nt VINCENT 2,3,4,5, arJd 6 April, 1943. 
J. BOBBINS (0-563320), Dismiaaal.. · 
Air Corpe. I 

OPINION of the BOA.RD OF REVIBlf' 
LYO?l, HILL and .A.HDimiB, Judge .Ad~&te•• 

1. · The record of trial in the case of the officer named abon hu 
, been examined by the Board of. Review and the Board subm1ta thie, ita 

opinion, to The Judge Advo~ate General. 

2. Accused wu tried upon the following Charge .and Spc,oi1'1oat1ona 

CHARGE• Violation ot the 95th ·Article ot W'aJ"• 

Speoifio&tiona In that lat Lt. Vincent J. Bobbiu, '6th Bue 
Beadquartera and Air Baae Squadron, Hamilton Field, 
California, wu, at Fort Bragg, Calitonlia, on or abo·u1; 
:Larch 1, 1943; in a public place, to wit, •nie Ship Ahoy", 
a tavern located in the Windsor Hotel, Fort Bragg~ Cali•. 
fornia, d.rwJli: a1'ld diaorderl7 while 1n Ul1iform. · 

He pleaded not guilty to and waa found guilty of the Charge and 8peoi.t1e&• 
tion. ·No evidence of previoua convictions wu introduced. Be wu aen
tenoed to dismissal. The reviewing authority approved the sentenoe aZJd 
forwarded the record of trial tor action under .Ariicle ot liar '8, recom
mending that the I entenoe be commuted to reatriction to the 1h11ti ot a.o- . 
ou..d'• station tor· three months and forfeiture ot tso pay per month tor· 

·ten months. 

3. Summary ot evidence. 

The Ship .Ahoy Cat• 1a a bar and dance hall attached to tM W'Uldaor 
Ho-f?el, Fort Bragg, California. The ca.t'e or tavern 11 divided int.o & 
tront and rear room, in ea.oh ot which there ii a bar. The rear rooa 
oontaina a number· ot booths and a dance floor where patrons dance to the 
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1tra.in1 of a. juke box. In the rear, the ce.fe opens into the Windsor &tel, 
and a. corridor leads to the latrine, which is back of the hotel and is 
pa.troniied by the guests 'of both the hotel and the tavern. At the front 
o:f' the bar in the front room, there is a telephone (R.12,23,26,36,36,66, 

· 69,86,86,l29,160J h •. A). 

It was stipulated that during the period involwd, a.ooused was in 
·uniform {R.84). 

At a.bout 6 p.m., 1 1-rch 1943, accused was seen drinking in the Ship 
Ahoy with Printe First Class Joseph T. Duffy, Compaey C, 748th :Military 
Police Ba.ttalio~ Aoouaed used pro.fane language. Sinoe Duffy was leaving 
the next day, acouaed urged him to return to town that evening to say 
goodbye. A.oouaed 1aid, 11 •God dum, you better come back in tonight•• (R. 
168,165,292-294,296). In the opinion of Arthur Le.tnbert, the bartender, 
and Sergeant L. R. Doberat.in, Compa.ey' C, 748th Military Police Battalion, 
accused wu drllllk (R.167,169,165,296). Doberstain testified that "he could 
aee it in his eyea•. Aoouaed could not stand up straight and was repeti
tious in his conversation (R.296). Because of accused's condition, I.ambert 
ref'used to sell him a.iv more drinks (R.158,165). However, Mrs. Ed.a.th 
lbllinger, who worked at the rear bar, testified that she did not think 

·that a.coused had been drinking at this time (R.102-104,138), although 
she saw him drink two or three beers la.ter in the evening (R.103,126,127)• 

.&.roum 7 p.m., Private First Class Domonio DiVatteo, Company C, 748th 
lfilitary .Polioe Battalion, sa.w aooused drinking at the bar with some 
women (R.11-13,16,70-72, 228). Dil&l.tteo bought a.eoused two whiskey drinks. 
Acou.ied drank the :f'irat. While lifting the second drink, his hand was un
ateady a.nd he spilled a.bout half o:f' the contents of his glass (R.13,15,16, 
?2,73,174,175,223,224)•. In DiMa.tteo•s opinion, accused was intoxicated 
(R.13,15 ). .Although witness could 1.m.dersta.ild what acouaed said, a.ooused's 
'IOice wu thick and his speech blurred and not as intelligible as usual 
(R.15,176,177,1'18). Witness went upstairs for a few minutes. When he 
oame dawn, accused waa still drinking a.t the ba.r (R.18,19). Witnesa le.ft 
the Ship Ahl:,y, acoompa.nied by Duffy. They went ·to another bar, where 
Duffy beoe.me drunk, a.nd returned to the Ship Ahoy a.bout 9 p.m. (R.19,20, 
178,179). . 

Thereafter, aevera.l witneaaea saw accused and Duffy at the rear ba.r. 
They were drjnk:1ng e.nd ar~uing (R.23,104,116,359,360,393,396,397). Both 
were drunk (R.105,384,410). Duffy was in a "ha.ze", but not belligerent, 
whereas accused was belligerent (R.397,409).~ At times accused spoke in 
loud tones and in an angry manner (R.107,361-363,399,403,406,424). Duffy 
114:llOt. •at muoh .am used no profanity- (R.409). Accused became profane. 
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Among other t~s he accused Duffy or being "too God damned drunk' to be 
drinking", and called him a "God damned thick.headed Irishman" (R.107, 
108,361-363,368,398). He alao told Duffy that he would give him "a good 
whipping", and dared him to go be.ck of the tavern (R.365,369 ). When 
Mrs. Hollinger intervened, accused told her to get out (R.108). Mrs. 
Hollinger testified that she was accustomed to hearing conversations by 
intoxicated people at the Ship Ahoy (R.136). No people were standing near 
aooused and Duffy at the time (R.368,402,404). The room was crowded with 
service men and civilia.ns (R.82,87,370,403). The juke box was pl~. 
people were dancing, and the place wa.s noisy (R.87,95,366,405). Most ot 
the patro:t1S appeared to be drunk (R.94). 

Chief Boatswain's Mate Theodore Roberge, United States Coe.st Guard, 
wa1 sitting in a booth with two ladies (R.77-79,83,86). 5' se.w accused 
at the be.r, engaged in a "drunken argument" with some enlisted men, who 
were all drunk (R.79,80,83 1 89,93). Although he could hear accused talking, 
he oould not hear "the gist or the conversation" (R.96). On two oocaaiona, 
accused staggered against Roberge's tabl~/(R.81), a.nd in the opinion ot 
Roberge accused ,re.a druillc (R.82,96). · 

On one oocuion Robergs, heard accused talking to a woman near Roberge'• 
table. Aoouaed we.a referring to aomebody as •a God-damned son-or-e.-bitoh" 
(R.83,84,90). So far aa Roberge oould determine .. the woman wu not offended 
by the profanity (R.92). Roberge•s women companions heard this language 
of accused.. and remarked that he did not talk or act like an officer of 
the~ (R.91,96,100). Apparently, no one else heard accused at this 
time (R.95). · 

Subsequently, aoowsed grabbed Duffy by the arm ot his blowse and pulled 
him through the door lee.ding to the Windsor Hotel lobby, creating no par
ticular disturbance in so doing (R.22-24,67,68,180-182,223). 

First Lieutenant Max L. Hill, 748th Military Police Battalion, who ob
served DuJ:ty and accused in the bar, gave orders to remove Duffy from the 
place (R.25,183,207.. 370,371,407,414). Thereafter, Lieutenant Hill sur 
Duffy and aoouaed in a yard back or the latrine (R.372,373,410). No one 
else was there (410)., They had taken oft their "outside wraps• and stood 
facing ea.oh other. Accused warned Duffy that he_wu going to gin himl'lai. . 
God dumed good whippini'", to which Duffy made no reply. Lieutenant Hill 
ordered Duffy to put on bis blouse end cap, and lea.ve .(R.373). Duffy said, 
"•Yes, air'"• Aa he started to obey, accused ordered him to come back, and 
Duffy complied. The same conflicting orders were repeated twice more by 
Lieutenant Hill and a.ocuaed, whereupon Lieutenant Hill gave up and went 
back to the.hotel lobby (R.374,375,410). 
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Sergeant Ellis w. Gano, 46th Air Base Squadron, saw accused and Duffy 
in the yard (R.302,307). They were both talking loudly, and accused was 
holding Duffy by the blouse. He also sa.w accused fall dawn underneath 
an outside stairway (R.303,304). 

The enlisted men, including DiMatteo, who were looking for-Duffy 
pursuant to the orders: of Lieutenant Hill, found him and accused in a 
passageway e.djacent to the latrine. A civilian and a coast guardsman 
stood near them (R.29,34,184,185,187,255J Ex. A). DiNAtteo did not hear 
~ loud conversation as he approached the passageway (R.196). Accused 
was holding Duffy by the lapels, and they were weaving back and forth 
(R.30,35-37,186,189,195,255,259). They were excited and disheveled (R. 
255). Accused was •roughingu Duffy against the wall (R.194,196 ). He 
threatened to punch_Duffy in_the nose, called him an••onery son-of-a-bitch'", 
and declared that he {accused) didn't "'take that shit from no one'" (R.30.,_ 
31.,186,195,196.,231). No blows were struck (R.187,230,260). Duffy tried 
to break ora.y and was "cussing and blabbing a.s a fellow would that was 
intoxicated" (R.30). In DiMltteo's opinion., accused and Duffy were drtmk 
.(R.30-33)•.Accused's speech was "thick" and "sly" (R.32). The coast 
guardsman and civilian were arguing and,fighting between themselves (R. 
30,31.,33,34,186,187,231,232J234,256,282). Ylhen Di~tteo and the other 
military policemen endeavored to persuade accused to release Duffy, he 
swore at them, but finally capitulated e.nd allowed them to take Duffy 
awa;y (R.33,34,37,188-190,257-259). 

The unresisting Duffy was dragged into the lobby by the military 
police (R.38,39,199,259,376). Accused followed them (R.39,199,262,376). 
No other people were in the lobby at the time (R.208,426). Accused was 
disheveled and there wa.s blood a.round his mouth (R.380,412). He ~gain 
grabbed Duffy by the lapels, ~nd another profane conversation sprang up 
between them, during the course of which accused called Duffy a "'God 
damned thick headed Irishman'" and a "'son-of-a-bitch'" (R.39,40,45,46, 
199,200,202,204,262,263,377-379). Accused was drunk (R.45,389). One 
of the military policemen separated accused and Duffy., and the latter 
was then ta.ken outside (R.40,41,205,264,265,289,376,377,380). 

Accused followed them to the sidew~k and grabbed Duffy by the 
shoulder. but was pushed away by one of the military policemen. There 
were some other people riearby at the time (R.41,42,211,212,266). 

The military policemen then took Duffy to a.jeep, put him into it, 
and started for camp (R.43,44,214,267,306). Accused walked into the 
street directly in the path of the car, and held up his hand. The 
driver stopped the oar (R.43,44,267,268,381). Accused told Duffy that 
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he was under arrifst and would be taken to Iil.milton Field in the morning 
under armed guard (R.44,45,268,381). He also said that Duffy would 
"he.ng for it11 (R.306). Acoused then walked away e.nd Dutfy was driven 
to camp (R.45,46,268). At the time of the events on the sidewalk, aooused 
was drunk (R.268,306,389). He staggered, his speeoh was thiok, and he 1'8.8 
mussy e.nd disheveled in appea.ranoa (R.268-271). 

·Acoused told Doberstein that he had ordered Duffy into arrest and 
confinement, and he directed Doberstein to shoot Duffy if the latter tried 
to escape. Aooused also said,"'Dui'fywill hang for this•• (R.297-299,383). 

I.e.ter in the evening Di?iatteo aaw _acouaed in the Windsor Hotel latrine. 
Aooused remarked, 11 'Duf"fy is a big bunoh of shit and I can whip him arrr 
minute in the da.y and any day in the year••. He added that Duf'fy "wu 
going to ha.ng". and he reoounted various fights in which he had pa.rtioi• 
pated. Two enlisted men from the cavalry- a.ppee.red, and aooused. started 
betting with them about who oould drink the largest a.mount of whiake7 (R. 
49-51). 

Returning to the f'ront bar, acoused staggered to the telephone, looated 
at the bar {R.53,64,109,161,165). He called to someone to shut ott tbl . 
"damned" music box (R.107,109.110,121,142). While making a telephone oal.1, 
acouaad.fell to the floor (R.64,55,106,107,110,ll7,161,l62,165,166,220, 
222 ). He was- helped to his feet by some members of the orawd sta:ncUng &11 
the bar, and oompleted the call in an upright position (R.65,lOT,llT,lSO, 
140,161,168,170,221). Af'ter being picked up, aooused used 1()11119 protualv, 
inoludiJJg ••1on-ot-a-bitoh'" (R.58). Lambert testified that ao0Ule4 waa · 
drunk at the tum, but that .. he ha.d "seen a lot worse ca.ses• (R.118). · 

. 
Of'fioers on duty at Base Headquarter.s, liunilton Field, testi1'1ed that 

during the evening they reoeived two telephone oalls from accused. in whioh 
he kept repeating that an enlisted man ha.d assaulted him and that he had 
plaoed the man under arrest. lit kept asking for instruotions even after 
the officers ha.d told him what to do (R.317-319,320,322,323,329.330,331, 
333-337). Ha was "very ooherent•, but talked in an exoited manner, am. 
during the second oonversation seemed quite angry (R.321,335). 

At length acoused took a room at the hotel and went upata.in (R.382). · 

In addition to the testimo:ey already referred to,oonoarning the oon
dits.on of aooused at particular spots in his strenuous evening, there 1r&1 

eviclenoe that in general he staggered, that his speech was thiok and dil• 
oonneoted, and that he talked loudly at various -~imes (R.46,164,170,411). 
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For the defense, First Lieutanant George M. Plagets. loodica.l Corps. 
testified that aocu.sed consulted him durine the early part of March, 1943. 
Aooused ha.d a bad oold at the time. His face was flushed, his throat 
and nose red, and his voice husky. He had cold sores a.round his •lips. 
In the opinion of Lieutenant'Plagons, the cold had been of several days' 
duration {R.432,434-436). On cross-examination Lieutenant Plagens ad
mitted that acouaed might have beoome hoarse overnight and that a hoarse 
throat would have no effect upon his enunciation (R.438-439). 

Accused testified in his own behalf. On the day in question he had 
a oold (R.497). During the afternoon he was in the Ship Ahoy a few ~imes 
between errands, and had one b&er (R.488.490,609). On one visit-he saw 
Roberge, and on another he saw Doberstein and Du:f'fy, but he had nothing 
to drink (R.492.493,506,513,516,523,524). Duff'y was sober at the time. 
Duffy e.nd aoou.sed were friends, and aooused arranged for a pass for Du:f'fy, 
in order that the latter might come to town that evening to say goodbye 
to his friends, sine~ he was slated to leave the next day (R.524,526-528). 
Accused was not loud and talkative and did not use profane language, nor 
we..s his speech thick (R.539-540). 

Accused returned to the Ship Ahoy around 5 p.m. and had two or three 
beers with friends {R.443,444,497,500,607,508,516,553). He was not drunk 
and did not use profane language. lambert did not out of£ his drinks 
(R.553). He did not recall seeing Doberstdn at that time (R.516). He 
took a shower,.came back to the bar, and had two more beers (R.444,499, 
509,510). About 5a45 p.m., he went out to dinner, af'ter which he returned 
to the Ship Ahoy and had two or three glasees of beer {R.444,445,503,505, 
506,510). He left for camp in order to get another pair of trousers, but 
on the wa:y he met· Lieutenant Hill, who was bringing the trousers, where
upon he returned to the tavern at about 7 p.m. (R.445,447,448,495,496,502, 
507,612,513,516). Ha went into tbs bar, borrowed a room key from Mrs. 
Hollinger, and changed his trousers. Neither Duffy nor DiMa.tteo was there 
(R.448,514-617)~ Thereafter he went to a nearby fire house and talked with
the firemen, coming baok to the Ship Ahoy about 8 p.m. (R.448,449,514,519, 
520). li3 drank another beer and talked to Mrs. Hollinger (R.501,520). 
He was not drunk, but was "feeling good" (R.550). Ha did not see Duffy 
(R.521)•. He saw DiMatteo,.but did not drink with him then or at eJJ.y other 
ti:ioo (R.501,502,517,521,528). He did not spill a drink (R.541). When 
accused deolined the invitation 

1
of a friend to have another beer, Lambert 

. laughed, waved at accused, and s aid, "'Hell, no, you've got enough'" (R. 
450). Accused was not involved in any argument, and Mrs. Hollinger!s 
statement that he told her to go awa:;; and mind her own business was 1.mtrue 
(R.551). He refused Duffy's invitation to have a drink (R.449,450,522, 
529,532). 
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Aoouaed then went to another part of the bar and ha.d. two or three 
gla.asea of beer (R.460,461,529-531). About 9&30 p.m., accused ha.d. two 
or three highballs at the bar with Lieutenant Hill. He sat between 
Lieutenant Bill and Dui'fy. Duffy appeared to have drunk too much, and 
aocuaed suggested that he go home and to bed. He did not d&re Duffy to 
step out and fight, but Duffy became antagonistic, wanted to tight, and 
retu.sed to leave. Lieutenant Hill left. Since Duffy continued to annoy 
aoouaed, the latter decided he would have to remove him (R.451-454,556). 
Aocuaed did not argue with Duffy, did not uae loud a:ad profane language 
a.a stated by Roberge~ and did not reel across the floor or lurch against 
~oberge'• table (R.538,639). 

Accused took Duffy by the arm and led him into the yard back.of the 
hotel (R.454). He did not pull Duffy around by the collar while they wen 
in the back yard (R.543 ). , In fact he released his grip on Dutty, who 
started screaming and wanted to tight (R.454). Although accused had to 
ahout at Dutt;y a couple ot times, he used no profanity, and iucceeded in 
cal.miD.g Duffy' down (R.455,536,536). Accused did not tall to the ground 
at any. ti•• A.a a result ot his driDld.ng. he was "feeling good" (R.536). 
Lieutenant Bill came out and told Duffy to put on his blouse aJld. go. Ao
ou.ted said that he would get one of the boys to drive Duffy baok. Eveey 
time 'Dv.£fy ma.de a move to piok up hi• blouse, Lieutenant Hill would give 
him 1LI10tiior order to put his blouse on. Aocuaed gave Duffy some orders. 
Thinlcing that Lieutenant Hill would take care of the hapless Duffy, ac
ouaed deputed to the latrine (R.455,636). Duffy ca.me in and became em
broiled in the argument between the ciTilian and the member of the Coast 
Guard, whereupon accused grabbed Du.tty by the lapels and pushed him into 
the. corridor and against the wall. Duffy started. crying, and accused 
ahook him and told him to atop. Dutty wanted to go back and fight. 
DiMatteo arrived to take Dutfy away. Accused told DiMa:tteo to leave Dufty 
alone, but subsequently turned him over to DiMa.tteo (R.455,456,536,541). 
Arter the two had left, accused heard Duffy' •creaming and aa.w the militaey 

·policemen struggling to hold him. Accused rushed down, grabbed him by the 
lapel•, and told him to •smarten up" (R.456,663)• .Aocuaed did not recall 
that ~n& stepped between him and~Dutfy (R.549,563). Dui'fy was wavil:lg 
hi• arms, and a.oouaed •caught a Sundq punch in the mouth", which he we.a 

. •pretty' sure• came from Duffy, although it might have come trom one of the 
others (R.456,548). Aoouaed then stepped back and told Dil!atteo to take 
Duffy to oamp under arrest and put him to bed. Accordingly, Duffy wa.a 
dragged out (R.456,457). 

Aocuaed denied that his uniform was muu;y at this time, but admitted 
that he wa.a still "feeling good" (R.544). Aocuaed went outside and saw 
Dutfy being plaoed.in the jeep.~ Accused reiterated his order to take Duffy 
to oamp under arrest and put him to bed. The jeep "took ott• (R.459,537). 
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Aooused denied running in front of the jeep. He likewise denied cursing 
Duffy or saying that he would »hang" for his malefactions (R.537,542,543). 

Accused further denied telling Doberstein that Duffy "would hang for 
this 11 , and ordering Doberstein to shoot Duffy in case of an attempted es
cape. (R.540 ). In addition, accused testified that he did not tell DiM'a.tteo 
that he oould "whip" Duffy azw day, and did not argue or bet with s:n::, men 
from the cavalry as.to who could drink the most (R.543). 

Acoused made two telephone calls to Hamilton Field and reported what 
he ha.d done in oonneotion with Du.ff'y. He was told that he had done the 
right thing (R.461,555). He did not fall down, as stated by witnesses for 
the proseoution (R.550,554). The oafe was crowded at the time (R.463,466). 
Accused went upstairs to bed about lla30 p.m. (R.566). 

Aooused testified that he did not swear at Duffy or call him a "damned 
thick headed Irishman" or any other name (R.525,534,542,555,556). At no 
time during the evening was he loud, and he did not use any foul or profane 
language, exoept possibly "hell" or 11d8lllll11 (R.542,552,656). Between 3a30 
and 11130 p.m. he had about 0 six.or eight glasses of beer and two highballs 
(R.467,568). His speech was not thick and he enunciated.clearly, although 
by reason of the cold, his voice wa.s hoarse. At no time during the evening 
did he stagger (R.537,538,543,544,553). 

4. No recapitulation of the evidence is needed to support the state
ment that at the place and time alleged, accused was grossly drunk, and 
that over a period of several hours his conduct was disgraceful and con
spicuously disorderly. 

In listing examples of offenses under ~-tiole of War 95, Winthrop in-
cludes the following& 

ttDrun.k:enness of a·gross character committed in the presenoe 
of military inferiors, or characterized by some peculiarly 
shameful conduct or disgra.oeful exhibition of himself' by 
the accused" (Winthrop, Military Law and Precedents, 2nd ed., 
Reprint, p •. 1i1). 

In the opinion of the Board of Review the condition and conduct of accused 
constitute a Tiolation of Article of War 95 as thus exemplified. 

5. The defense objected to the ad.mission of any evidence dealing with 
events occurring in the yard, latrine, lobby, street, or other place outside 
the confines of the Ship Ahoy Tavern proper, and subsequently moved to 
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.strike all such teatimoll3". The court overtml.ed the objection and denied 
the motion (R.26-29,238-250). The court's action was proper. The Speoi
ficationwas broad enough to cover the territory concerned, and even had 
it__bee~_mo:r:'_~ narrowly drawn, the slight variance in locale would have 
been immaterial~···· ···· · · 

The court sustained an objection by the prosecution to the admission 
in evidence of a statement ma.de by accused to the investigating officer 
(R.469-471). Again, the court's action was correct. Acoused was a wit
ness, and self-serving statements made by him out of court were clearly 
inadmissible. 

The record of tria.l ·does not shaw that the second reporter wa.s sworn 
(R.547). Since the record wa.s properly authenticated, the defect is not 
prejudicia.l. 

6. Wa.r Department records show that accused is 27 yea.rs of age and 
attended Manhattan College for two yea.rs and Fordham University for one
half year. He ·served as an enlisted man from October 1940 until 16 

. September 1942, when, upon graduation from the Air Foroea Officer Can
didate School, Miami Beach, Florida, he was appointed second lieutenant, 
Arm::; of the l.hited States. In recommending accused-for Officer Candidate 
·school", his commanding officer stated that his ·qualities of leadership 
were unknown and his oha.raoter excellent. He was promoted to first lieu
tenant 21 January 1943. 

7. The court wa.s legally constituted and ha.d jurisdiction of the 
person and subject matter. No errors injuriously affecting the substan
tial rights of aoouaed were committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to 
support the findings of guilty and the sentence and to warrant confirma
tion thereof. Dismissal is mandatory under Article of War 95. 

/ 

~s_J.-. Judge Advocate. 

=v?1V8.=_, ._.Judge Advocate. 
~ M1_ ~~-., , Judge Advocate. 
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1st Ind. 

·,,ar Department. J.A.G.o. 3 0 AU(; 1943 - To the Secretary of War. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of }"'i.rst Lieutenant Vincent J. Hobbins (0-563320), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and. , 
sentence and to warrant confirmation thereof. In view of the previ
ous GOOd conduct of the accused and the reconnnendation of the 
reviewing authority, I recommend that the sentence be confirmed but 
oom::1uted to forfeiture of ::;;50 pay per month for ten months and re
striction to the limits of the station where accused may be serving, 
f'or three months• and that the sentence., as thus modified, be carried 
into execution. 

3. Inclosed are a draft of a letter for your signature, trans
Mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

}~on C. Cramer, 
Major General, 

7he Judge Advocate General. 
3 Incls. 

Incl.1-!~ecord of trial. 
Incl.2-Dft. ltr. for sib• 

Sec. of ·;,ar. 
Incl.3-Form of action. 

(Sentence confinned but conmuted to forfeiture of !50 pay per month 
for ten months and restriction to limits of station where serving 
for three months. G.C.M.O. 265, 24 Sep 1943) 
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VIAR DEP&T;':"flfi' 
J.\rmy Service Forces 

In the Office of The Jud8e Advocate General 
1'iashincton, D.S. · 

SPJGQ t O JUL 1943 
::;;,1 235557 

U N I T E D S T A T E S ) THIBD DISTRICT A..•t?Cf AIR FCRCES 
) TJX::-!1\IICAL TPAlNING COMMAND 

v. ) 
) •rrial by G.c .u., convened at 

First Lieutenant C. D. ) Keesler Field, Mississippi, 
HcMILLIN (0-5046ol), Dental ) 7 !ny 1943. Disl!lissa.l. 
Corps. ) 

OPINim of the Datum OF REVIE.1 
· ROTJNDS, HEPB:i'RN and FREDERICK, Judze Advocates. 

1. The record of trial.in the case of the officer named above 
has. been ~mined by the Beard of Re,"iew and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci
fications: 

CHA..J:?.GE: Violation of the 96th ..\rticle of \"far. 

Specification 1: In that 1st Lieutenant C. D. (IO) McMill:in, 
Dental Corps, Detachment Medical Department (SC), 
Gulfport Field, Uississippi, was, on or about April 3, 
1943, drunk and disorde,rly in uniform in a public place, 
to wit, on an Atlantic Greyhound bus, at or near \'l:inder, 
Georgia, under such circumstances as to bring discredit 
upon the military service. 

S9ecification 2: (Finding of not r;uilty.) 

He pleaded not guilty to the Charge and Specifications and was found 
i,'1ilty of Specification 1 and of the Charge, but not guilty of Speci
fication 2. There was no evidence of any prior convictions submitted. 
He was sentenced to be dismissed the service. The reviewing· authority 
approved the sentence am forwarded the record of trial far action 
under Article of ·l:ar 48. 
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3. The pertinent evidence introduced by the prosecution shows 
that the accused was granted an e~ergency la1ve from his station, 
Gulfport Field, Mississippi, to,undergo an operation on his arm at 
Greenville, South Carolina. At me point en his journey, he boarded 
a crowded bus at Atlanta, Georgia, 3 April 1943 in proper military 
uniform. This bus then proceeded to ·tlinder, Georgia, v:here it 
stopped for a rest r,eriod. 7/hile the bus was standine there at. the 
bus stop the accused became :involved :in a fight with two enlisted 
men in the rear of the b'J.s. The t,vo soldiers had the accused down 
m a seat and were striking him in o.nd about the face with their fists. 
The bus driver-stopped the fie}lt by palling the enlisted men off. 
The bus driver then.. got the accused to stand up in the front. of the 
bus. The driver testified that the a~cused appes:1,red to be drunk. IIe 
talked thickly-. He smelled. of liquor. His face was bloody and his_ 
clothes disheveled from the fight (R. 13-19). A female pass2nger ~ho 
boarded the bus at Winder first observed the ·accused exchanging blows 
with a soldier in the rear of the bus. The cl.river then brou::,1lt Mm 
to the front of the bus. She testified: 

"Q. 'When you got out of Winder, did anything happen which 
attracted your attention, as far as he was concerned? 
11A. We had been gone about three at' four miles when appar
ently he staggered some, and about four miles down the road, 
between Winder and a small town between A.thens, he staggered 
some, a.nd apparently seemed fixing to fall in my seat._ The 
girl sitting with Je slid over and I slid over and left sone 
space in the seat~ Apparently he thought we were offer:ing 
him part of our seat, and he sat down partly on me, and 
partly on the seat. The girl sitting with me got up and 
moved· across the aisle. I moved over and he sat with me 
and we rode two or three miles. A. lady sittin~ across from 
me got off her seat, and I moved over to the seat across 
from the lieutenant and s:i.t down there the rest of the way 
to Athens, and the lieutenant had the whole seat to hi~self. 
nQ. What did he do when he had the whole seat to himself? 
Did _he go to sleep? · 
"A.· Yes sir. He hung his head over, and his eyes were closed~ 
and propped his face ~~th one hand. 
"Q. When he came up to the front of the bus, and sat down, 
partly-m you, partly on the seat, was he drunk or sober at 
that time? . 
-"A. He was drunk." · (R. 26-Z7}, 

·. She further stated that accused mumbled his words and smelled very 
strong of liquor. He also used profane language to anot,her passenger 
(R. 28). . 

The accused apparently went to sleep in the seat until the 
bus arrived at Athens. The bus driver had telephoned ahead to have. 
the military police m:let the bus upon its arrival at Athens. Athens 
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is 25 miles'from Winder. At Athens a polic~ officer assisted accused 
' from the bus. As he got off he stumbled and almost .fell to the ground. 

The .female passenger. said he was drunk then' (R. 29). John iV'. ?il.tthews., 
local ma.n.1ger of' the bus sta.ticn at A.thens, Lieutenant William H. 

'Smith of the Athens police force, First Lieutenant J.B. Clark, 
Provost. 119.rshal at Athens, and _Private Johnnie W. Tisdale of the 
military police at Athens, testified that Vihen the accused got off' the 
'bus at Athens he vrarf drunk {R. 35, 43, 55, 63). Their opinions were 
based upon the accused's appearance and his conduct described in 

,various l'lays. · He smelled o.f liquor. He talked thickly and incoher
~ntly. He :was argumentative. He stumbled and staegerod and was · 
unsteady on his feet. The provost marshal got the accused .to wash the 
blocx:i off his face, st~aighten out his· clothes, and permitted him to 
p;roceed in the same bus to hi~ destination. · · 

; 4. The accused, after being duly advised of his constitutional 
, rights to appear as a witness in his own behalf, elected to make a 

sworn statement and .upcn being duly sworn, testified thats His arm 
had pained him for some time, two fingers were pg.ral.yzed and caused 
severe pain; he was granted emergency leave to h.lve an: operation per
for!lled on his arm and the ·pa.in became so great in Atlanta t.nat he took 
a drink of whiskey (R~ 86). About 15 miles out of Atlanta he took a 
drink from a soldier in an a tte_mpt to relieve the pg.in in his arm 
(R. 95); just before the bus arrived at Winder, Georgia, two soldiers, 
one of whom had previously given him a drink, were cur:;ing and making 
noise •and he told them to be quiet "because thero are ladies on the· 
bus" (R. 99). One of _the soldiers came up to him and said "You think 
you are something because you got a bar, you think you can run ·over 
us" (R. 87). Accused replied that he did not want to argue with him 
a.n.d the other soldier came up and both started striking him (R. 3$) •. 
He denied that he cursed on: the bus or that he was disorderly (R. 89-90). 
The blcr.rs received .from the soldiers dazed him."and his lip l'BS swollen. 
(Ii. 93) •. The defense also called as witnesses Colonel !forrol H. Welch;. 
Colonel Robert A. Strong and Major Claude R. Wood, of the Dental and 
1lodical. Corps who testified that accused had performed his duties in 
an efficient and satisfactory manner while he was st...t.icned at Gulfport 
Field, Mississippi until the date of the- occurrence described above. 

5~· Specification 1 alleges that the accused was drunk and dis
orderly in uniform on 3 April 1943 on .:i Greyhound bus at or near 
Winder, Georgia. The evidence is clear tba.t the accused an J April · 
1943,clothed in the uniform of an officer of the Army,was- en a Greyhound 
bus, at and near Winder, Georgia. It is equally clear that he was • 
drunk. The bus driver.and a passenger so testified. Four other wit
·nesses saw him at Athens, 25 miles from Winder, and all were positive 
in their statements trat he was dr1mk then. Durine the journey .from 
Winder to Athens the accused had no intoxicating dr:inks. It is a , 
reasonable and proper inference under such circumstances. that if he 
was drtmk 'When the bus reached Athens, he iVas drunk when it left 
Winder. T}:la only question remainmg is whetr..er the accused "r.as dis
orderly at or near i'fmder. Counsel for the accused claims that the 
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tight :1n which he engaged was not brought about by the accused and 
therefore should not be chargeable a6a:1nst the accused as disorderly 
conduct. If tlµs fight were the only disorder that had taken pl.a.c~ 
the Board would no doubt agree with his contention. But, apart fran 
this fight he was disorderly. He openly in a_ crowded common carrier 
admittedly drank intoxicatinG liquor from a bottle handed to him by·· 
an enlisted. man. The bus carried 3? pa.ssengers. Accused stooo up in 
the front of the bus smelllng strongly of .liquor, blooo runn:1ng down . 
his face, his clothes disheveled and torn, cursed one of the passengers 
and was so unsteady on his feet that one woman passenger moved away 
from him •. He then seated·himself ,partly on this woman and partly en 
the seat. She wa.s . .forced to vac;:ate the seat ent:1rely. · Another woman 
who Ttas left in the same seat with accused removed herself from his 
-proximity. He then proceeded to spread himself over the tll'O seats and.. 
!ell asleep. The picture he presented - bloody and disheveled, and · 
leaning across two seats asleep in his torn uniform - was enough to 
bring discrcd.it upcn the service and constitute a vio:Ia.tion of Article 
of Yiar 96. Disorderly conduct need not be proven under a charge of 
violation of Article of Ylar 96. Drunkenness alcne _is ordinarily suf
ficient, CH 114900; 121290; 197398. However, disorderly conduct is 
alleged in this case. The Boo.rd of Review is of the opinicn that the 
burden of proving it ms- been mat by the evidence. - · · 

Elack' s law Dictionary defines disorderly c·cnduct ass ' 
-. 

11A term of loose and indefinite meaning (except as. occasion-.
ally defined in statutes), but signifying generally any. 
behavior that is ccntrarY, to law, and more particula.rly such·· 

· as tends to disturb the public peace or decorum, scandalize' · 
the community, or shock the public sense of .morality." 

The accused's conduct on the bus, apart from the fist fight, was such ·. 
as to scandalize.those about him, disturb their peace, and shock their· 
sense of morality and decency. Accused's disorderly behavior was , 
conspicuous. (CM 228894-194.3) 

6. Yla.r Department records show accused to be 34 ·years of age., 
He is a high school graduate, attended ilofford College (S.C~) tor two 
years, and graduated from the Atlanta Southern Dental School in: 1933 
with a de~ee ot D. D. S. He ms appointed first lieutenant,· Army:: . 
of the United States, on· l4 November 191~2, and @tared upcn active · 
duty 11 December 1942. . . . . · . . . · · . . · 

7. The court was legallr constituted•. No errors injuriously . _ 
affecting the substantial rights of the accused were cc;,mmitte~ during 
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the trial. In the opinion of the Board of Revie~., the record of 
trial is legally sufficient to support the findings of gullty an".\ 
the sentence, and to warrant coofirnation of the sentence. A sen
tenc·e of dismissal is authorized upon conviction of violation of 
Mticle of .11ar 96. 
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1st Ind. 

- To the Acting Secretary of~~::. Department, J.A.G.o. 12 O JUL 

1. · Herewith transmitted for the action of the President ere the 
recot'd of trial. and the opinion of the Board of Review.in the case of 
First Lieutenant c. D. McMillln (0-504601), Dental. Corps. 

2. ! concur in the opinion of the Boa.rd of Review that the 
record of trial is legal.ly sufficient to support the .findings and 
sentence and to warrant confirmation thereof. I reccmmend that the 
sentence be confirmed but commuted to a reprimand and as thus, modi-
fied be carried into execution. · 

J. Inclosed are a draft of a letter for your signature; trailSl
mitting the record to the President for his action, and a form of. · 
Executive action designed to carry'into effect the reccmmendation 
hereinabove made, should such o.ction meet w1 th approval.. 

'11'\~ ~ . • ...~c, • 

1t}Ton c. Cramer, 
Major General, 

The Judge Advocate General.. 
3 Incls. 

Incl.1-Record of trial. 
Incl.2-Df't. ltr. far sig. 

Acting Sec. of War. 
Incl.3-Form of action. 

(Sentexx:e confirmed bit canmuted to reprimand. o.c.v.o. 220, 6 Sep 1943) 
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WAR DEPARTMENT (121) 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGN 
CM 2355S9 

··. 7 AUG 1'43 
UNITED STATES ) 80TH INFANTRY DMSION 

) 
v. ) Trial by G.C.ll., convened at 

Camp Forrest, Tennessee, 11 
Secord Id.eutens.nt CHARU:S ~ Msy- 194.,. D.Lsmiasal, total 
C. BAR.TOLD (~1289370), ) forfeitures and confinement 
3l.9th Ini'antry. ) for five (5) yeara. 

OPINION ot the BOARD OF .REVIEW 
CRESSON, LIFSCOMB and SLEEFER, Judge Advocates 

l. The record of trial in the caae of the officer named above 
has been examined by the Board of Review and the Board subn:1.ts this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 61st Art.1.cle of War. 

Specification 1: In that Second Lieutenant Charles c. 
Bart.old, Company A, 319th Infantry, Canp Forrest, 
Te!Ul8ssee, did without p?Oper leave, absent him
self !ran his post and duties at Canp Forrest, 
Tennessee from about 6 February 1943 to about 13 
February 1943. 

Specification 2i In that Secom Lieutenant Charles C. 
Bartold, Coinpa.ey A, 319th Infantry, Camp Forrest, 
Tennessee, did without proper leave, absent him-

http:Coinpa.ey
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sell .from bis post and duties at Camp Forrest, 
Tennessee .tram about 13 February 1943 to about 
lS February 1943. 

CHARGE II: Violation o.f the 96th Article o.f War. 

Specii'ication: In that Second Lieutenant Charles c. 
Bartold, Company A, 319th Infantry, Camp Forrest, 
Tennessee, did at Camp Forrest, Tennessee on or 
about 13 February 1943, with int.ent to deceive 
First Lieutenant Charles A. Weed, Company A,'319th 
In.fantr.y, hi.a Company Commander, officially state 
to said First Lieutenant Charles A. Weed that he 
(Secom Lieutenant Charles c. Bart.old) had reported 
to the .Adjutant, First Lieutenant Roy E. Thacker, 
319th Infantr.y, and the Regimental Commarxler., Colonel 
J;rt E. Gillfillan, 319th Infantry, and that he (Second 
Lieutenant Charles C. Bart.old) had an appointment with 
Colonel J~ E.- Gill.f:i.llan, the Regimental. Commander, 
to see the Commanding General of the 80th Infantry 
Din.sion, which statements were known by the said Second 
Lieutenant Charles c. Ilartold to be untrue, 1n ttlat he 
(Second Lieutenant Charles C. Bart.old) well knew that 
he had not reported to the Adjutant, First Lieutenant 
Roy E. Thacker, or the Regimental Commander, Colonel 
Jay E. G1 Jl e llan, and that he did not have an appoint
ment with Colonel GiJJfillan, the Regimental Commander., 
to see the Commanding General of the 80th Infantry 
Di.vision• 

.lDilITIONAL CHARGE I: ·Violation of the 96th Article of War. 

Specification l: In that Second Lieutenant Charles c. 
Bartold, Compaey A, 319th Infantry, Camp Forrest, 
Tennessee., did., on or about l2 March 1943 without 
the consent of the owner, wrongfully and~ 
take and convert to his own use a Studebaker auto
mobile, val.ue about four lrundred dollars (t,.4.00.00), 
motor number 27958, bearing Louisiana license plates 
176-135, property of First Lieutenant Eugene B • 
.Middleton Jr., Company A, 319th Infantr.y, Canp Forrest, 
Tennessee. , 
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Specification 2: In that Second Lieutenant Charles c. 
Bartold., Company A., 319th Infantry Camp Forrest., 
Tennessee having received a lawful order .from 
Lieutenant Colonel Hans c. Larsen, Director o.f 
Interior Security., Fort Bragg, North Carolina to 
report to Commanding 0.ffi cer, Camp Forrest, Tanre ssee 
without delay, the said Lieutenant Colonel Hans C. 
Larsen being in the execution of his office; did, 
at Fort Bragg, North Carolina on or about 1 April 
1943 fail to obey the same. 

Specification 3: In that Second Lieutenant Charles c. 
Bartol.cl, Company A, 319th Infantey Camp Forrest., 
Tennessee, did, at Fayetteville., North Carolina • 
on or about 1 April 1943 appear wearing the insig-
nia of the rank of First Lieutenant, Army of the United 
State.s!, and did represent himself as a First Lieutenant., 
Arnry·or the United States to Sergeant Vincent (NMI) 
Christina, Corps of Military Police., Fort Bragg, North 
Carolina; First Lieutenant _Clinton J. Griswold., Corps 

· of Mill tary Police, Fort Dragg, North Carolina; and 
Mr. C. C. Schae.ffer, Hotel Prince Charles, Fqettaville, 
North Carolina; the said Second Lieutenant Charles C. 
Bartold beinc at the time a Second Lieutenant, Army 
of the United States. 

Specification 4: In that Second Lieutenant Charles c. 
Bartold., Company A., 319th Infantry, Camp Forrest, 
Tennessee., did., at Durham, North Carolina., on or 
about 2.3 llarch 1943, with intent to defraud., wrong
.fully and unl.awi'ully make and utter to cash a certain 
check in words and .fi.gures as follows., to wit; One 
Hundred Dollars (il00.00) drawn on The First National 
Bank, Tullahoma, Tennessee., dated 2.3 March 1943., and 
by means thereof'., did fraudulently obtain .from The 
Fidelity Bank, I:u.rham., North Carolina, one hundred 
dollars ($100.00)., he the said Second Lieutenant Charles 
c. Bartol.cl, then well knowing that he did not have and 
not intending that he should have sufficient funis in 
The First National Bank., Tullahoma, Tennessee, for the 
pczyment ot said check. 
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Specif'ication 5: In that Second Lieutenant Charles C. 
Bartol.d., Company A, 319th Infantry., Camp Forrest., 
Termessee., did, at Manchester., Tennessee on or 
about 20 M.arch 1943., wrongfully make and utter to 
Cash a certain check in words and figures as follows., 
to wit: Seventy-five Dollars ($75.00) drawn on The 
First National. Bark, Tullahoma, Tennessee., dated 20 
March 1943., and by means thereof' did fraudulently 
obtain from The First National Bank., Manchester., 
Tennessee., Seventy-Five Dollars ($75.00)., he the said 
Second Lieutenant Charles c. Bartold then well knowing 
that he did not have and not intending that he should 
bfve any account w.i. th The First National Bank., Tullahoma., 
Tennessee for the payment o! said check • 

.A.DmTIONAL CHARGEII:Violation of the 61st Article of War. 

Specification: In that Second I.d.eutenant Charles C. 
Bartold., Company A., 319th Infantry., Camp Forrest, 
Tennessee, did., without proper leave., absent himself 
from his post a¢ duties at Canp Forrest., Tennessee 
from about 19 March 1943 to about 10 April 1943. 

He pleaded guilty to Charge I and the t1rlo Specifications thereunder., 
to Charge ll and the Specification thereunder., to Additional Charge I 
and Specifications 1., 3., 4 and 5 thereunder., to Additional Charge II 
and to the Specifi.cation thereunder except the words 10 April 1943., 
substituting therefor, respectively the words "l April 1943", of the 
excepted words not guilty of the substituted 110rds guilty, and not 
guilty to Specification 2 of Additional. Charge I; He was .found guilty 
of all Charges and Specifications., but o.f the Specification of Additional 
Charge II., guilty except the words 10 April 1943.,,substituting therefor, 
respectively the words 1 April 1943., and from 1 April 1943., to 6 April 
1943., of the excepted words not guilty., of the substituted words guilty. 
He was sentenced to be dismissed the service, to forfeit all pay and 
allowances due or to become due., and to be con.fined at hard labor., at 
such place as the reviewing authoii.ty may direct for ti.ve years. The 
rniewing author!ty approved the sentence and .forwarded the record of 
trial for action under Article of War 48. 

3. The evidence for the prosecution concerning the three allegations 
of absence without leave (Specification 1 and 2., Charge I, and the Specifi
cation, Additional Charge II) shovrs that the accused absented himself 
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without leave from his organization from 6 February 1943 to J3 February 
1943, .from 13 February 1943 to lS February 1943., and .from 19 March 1943 
to 10 April 1943 (R. 6a; Exs. A and B). 

The evidence concerning the al.legation that the accused made a 
false, official statement (the Speci.ficati.on., Charge llI) shows that on 
13 February 1943, the accused reported to his Company Comnander., First 
Lieutenant Charles A. Weed, that he., the accused., had reported to the 
Regimental Adjutant and the Regimental Commander., Colonel Jay E. ·Gill
f'illan., and that the accused and Colonel Gillf'illan had been given an 
appointment to see the Commanding General. o.f the 80th Infantry Division 
a.fter lunch. The evidence shows further that the accused did not report 
to either of the above named officers., and that he had not been givan 
an appointment to see his Commanding General (R. 6a-6b). 

Concerning the alleged the.ft o.f an automobile (Speci.fication l., 
Additional Charge I)., the evidence shows that First Lieutenant Eugene B. 
Middleton owned a Studebaker automobile., !Duisiana license number l76-J35, 
motor number 2'7958., which he estimated as o.f the value o.f $900., that he 
)lad le.ft hiij car on the battalion parld.ng lot., that it was taken awa;;y 
'Wi. thout his permission., that he was informed by a Mr. Johnson o.f the 
Coo~svp.l.e Motor Company that the accused had le.ft the car there., and 
that •llhen he talked to the accused., the accused admitted that he had 
ta.ken the car (R. 6.f-6k). 

, 

Concerning the allegation that the accused on l April 1943., 
failed to obey an order o.f Lieutenant Colonel Hana c. Larsen or Fort 
Bragg., North Carolina., to report to the Commanding Officer., Camp Forrest., 
Tennessee without de~., the evidence for the prosecution shows that the 
order was given as alleged. The distance between the two stations was 
shown to be 600 miles and the traveling time between them., approximately 
18 hours (R. 6k). It was .further shown that the accused was arrested 
in Cooksville., Tennessee on 6 April 1943 by the sheriff of' Putnam County., 
Tennessee. In addition the evidence shows that the accused was not re
leased fran the Cooksville County jail until 10 April 1943 (Ex. G). 

Concerning the allegation of wrongi'ully"wearing the insignia 
of' a first lieutenant., the evidence .for the prosecution shows that the 
accused was wearing such insignia when he was arrested on 6 April 1943 
(Ex. G) and tha;t; he admitted taking the bars o:t First Lieutenant 
Middleton (R. 6g). 
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Concerning the two· Specif'lcations all.aging the fraudulent 
ma.king and uttering of worthless checks for $100 and $75 respectively., 
(Specification 4 and 5., Additional Charge II) the evidence for the 
prosecution shows the Fidelity Bank., Durham., North Carolina., cashed 
a check for tha accused for the 6Uln of $100 dated 23 March 1943, and 
that this check was dishonored and returned by thecrawee, the First 
National Bank of Tullahoma, Tennessee, marked "Insufficient Funds". 
The evidence shows further that the Fidelity Bank had not been pa.id 
by the accused at the time of this trial. The evidence further sho,rs 
that the First National Bank of Manchester, Tennessee, cashed a check 
for the accused :for. the sum of $75, dated 20 March 1943., and that this 
check was returned by the drawee, the First National Bank of Tullahoma., 
Tennessee., stating that the accused had no account th.ere. · Furthermore., 
it was shown that the accused had no account in the First National 
Bank of Tull.ah.om.a, Tennessee., since 20 March 1943 and that said bank 
dishonored the checks of the accused for $100 and $75, dated 23 and 
2011arch respectively (R. 6k., Exs. G., I., K., R). 

4. The accused testified concerning his failure to obey the order 
to report to the Commanding Officer., Camp Forrest., that he wanted to 
report promptly but that he could not get transportation for himself' and. 
his wife. He explained that Colonel Larsen made arrangements so that the 
accused could send his wife home bllt -µmt ha had to get to Camp Forrest 
the best way he could. The accused explained that he did not have any 
money on 1 April, am could not get any until J April, that he le.rt on 
J April and that he returned to Tull.ahoma on tha morning of 6 April. 
He then learned that Lieutenant 1addleton1 s car had been repaired so 
he left on the 3 p.!11. bus and went to Cooksville to get the car. While 
there he was arrested by the local sheriff. The accused asserted that 
he"** * really was not gone but .from tm 19th to the 1st 0£ April". 
He also testified that be 11* -!(· * tried to obey the colonel's order to 
report back to Canp Forrest., Tennessee". 

Tha accused explained that he wrote "these checks" because 
he was broke and because he wanted to +nvestigate a matter involving 
his ;family. He then explal.ned that llhen he married his wife he did 
not know that she had a son am that when he "left this last tiioo" 
he "* * * was just trying to get s:vray from it all" (R. an-6q). 

5. Except as to Specifi.catton 2., .Additional Charge I., and the 
Specification., Additional Charge II., the findings of guilty of each 
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Charge and each Specification are sustained., not only by the accused's 
plea of guilty.but by the evidence presented in support thereof'. 

5. Except as to Specification 2., Additional Charge I., and the 
Specification., Additional. Charge II, the findings of guilty of eaoh 
Charge and each Specification are sustained, not only by the accused's 
plea of guilty but by the evidence presented in support thereof. 

Spec:1.f'ication 2., Additional Charge I., alleges that the ac
cused having received a lawful order from Lieutenant Colonel Hans c. 
Larsen., Di.rector of Interior Security., Fort Bragg,. North Carolina., to 
report to the Commanding Officer., Camp Forrest., Tennessee., without de
lay., did., at Fort Bragg, on or about 1 April 1943., !ail to obey the same. 
The evidence shows very clearly that the accused received the order as 
alleged., and that he did not arrive at Tullahoma., the city adjacent to 
Camp Forrest., and only 18 hours traveling time from Fort Bragg until 
the morning of 6 April. Even then the accused did not report as ordered., 
but according to his own testimony he went by bus to Cooksville where 
he was arrested ·by the local sheriff'., and held in jail until 10 April. 
The finding ot guilty under the above Specification is sustained by 
evidence beyond a reasonable doubt. 

The Specif1.cation., Additional Charge II., alleges that the 
accused absented himself' from his post and duties at Camp Forrest., 
Tennessee f'rom about 19. March 1943., to about 10 April 1943. Tbs ac
cused by exceptions and substitutions pleaded guilty to being absent 
llithout leave ~m 19 March 1943 to l April 1943. The proof shows that 
the accused was absent without leave f'or the time alleged. The court, 
however, found the accused guilty of being absent 'Without leave froJI 
19 March to 1 April and from 1 April to 6 April. The court by this 
finding apparent~ gave tha accused cre<li. t for returning to duty on the 
day he returned to Tullahoma al.though there is no evidence that he re
turned to his organization on that date or that he reported .1br dut;r. 
The Manual for Courts-Martial states that a court-martial may not., by· 
exceptions and substitutions "* * * change the nature or identit;r or &IO' 
offense charged * * *" (par. 78.2, M.C.M• ., 1928). It follcnrs, therefore., 
since this finding divides the perl.od of unauthorized absence into two 
separate perl.ods., constituting thereby., tr«> separate of.tenses., and 
changing the identity- of the of.tense charged., that only so much of 
the finding may be legal~ approved as involves a .tind:1.ng that the 
accused was absent without leave from 19 M.arch 1943 to l April 1943. 
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6. The records of the Office of The Adjutant General show the 
accused to be approximately 26 years of age. He was inducted into the 
service on 26 November 1940, attended Officer Candidate School., and was 
comnissioned a second lieut.enant, Infantry., on 5 Augus~ 1942. 

. . 
?. The court was legally constituted. No errors injuriously 

a.fleeting the substantial. rights of the accused were committed during 
the trial. The Board of Review is o! the opinion that the record of 
t."'1.al. is legally sui'ficient to· support the findings of guil1iy of 
Charge .I and the Specl.fLcatiom thereunder., Charge II and its Specif'i
catLon., Additional Charge I and the Specii'icatiomtherev.nder, Additional 
G.llarge II, and so much of its Specification thereunder as involves a 
finding that the accused., did., without proper leave., absent·mmself from 
his post and duties at Camp Forrest, Tennessee, from about.19 March 1943., 
tc about l April 1943., legally sufficient to support the sentence, and to 
warrant conf1.rmat1on thereof. 

~b~A' Judge Advocate. 

~ e.~Judge Advocate. 

- 8 -

http:about.19
http:t."'1.al


(129) 

SPJGN 
CK 23SSS9 

war Department, J.A.G.O. -. to the Secretar, of war.\ 3 AUG 1~J 
1. Hernith transmitted tor the action of the President are the 

record or trial and the opinion ot the Board ot Revin 1a the oa.se. et 
Secand Lieutenant Cha.rlea c. Bartold. (0-1289370), 319th Intantl"T• 

2. I concur 1n ~ op1.nion ot the Board ot Rnin tbat the reeor4 
· ot trial ia lega.111' sutticient to support th• tiacUaga et guS.lt7 of Cbarp 
I and the Spec1!ioations thereumer, Charge ll ud it• Speoitioati•, 
Additional Charge I and the Spee1t1cat.iona thereunder, Additional Cnarp 
II and so muoh ot ita Specitication aa infllna tsnd1D1 \bat the ao~ 
did, without. proper lean, a'baent biuelt troa hi• post and dutie• at; cap· 
Forrest, Temea1H troa about 19 llarch 1943 to about 1 April 1943, le~ 
sufficient to support the sentezice ot diamissal, total torteiturea,· and 
confinement at hard labor tor tin 7eara, and to warrant coDfinat.ien thereof. 
I recolllPflnd that the aentence be confirmed. In 'finJ bowew•r, ol t.be 10ut.J:a 
ot the accuaed, I recCllfflQ)d further tba.t two rur• ot the·Oontinemen\ illpoaed. 

, ~a remitted, and that the sentence aa thus aod1!1.ed be carried into axecutim. 
' 
\ 3• Inclosed are a draft ot a letter tor tbe m.gnat.ure ot th• Umer 

Secretar:r ot war, tranadttin, the noord to the President tor hi.a aot1en, 
and. a tol'll or Ex:ecutive acticm designed to CarT7 into effect the foregoing 
recomnendation, should euch action aMt with approfll.. 

~ ~.~Q-.. ft- I - - '-, 

3 Incl.a. 
Incl. 1 •Record of vial. 
Incl. 2 - Dtt.. ltr. tor 

11g. Under sec. ot war. 
Incl. 3 - Form of Eltecutin action. 

(Findings disapproved in part in accordance with recommendation of The 
Judge Advocate General. Sentence confirmed but four years of confinement 
remitted. G.C.M.O. 259, 22 Sep 1943) 
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WAR DEPARTMENT 
Anrf¥ Se~ce Forces (131)

In the Office of The Jw.ge .Advocate General. 
Wa.ahington, D.C. 

SPJGX: 
011 235563 

3 f JUL 1943 

UNITED SfATES ~ EIGHTH AlUDRED DIVISION 

v. ) Tri&l. by G.C.M., convened a.t North 
) Ca.mp Polk, Louisiana., 6 May 1g43. 

SeooDd Lieutenant KENNETH ) Dismisa&l.. 
A. BA.KER (0-1016862), ) 
In.f'antey. ) 

OPINION o£ the BOARD OF REVIDJ 
LYON, HILL and .AEDR&¥S, Judge .Advooatea. 

-1. The reo~rd ot tri&l. in the cue of the officer named above has 
been examined by the Board ot ReTi• and the Board submits this, ita 
opinion, to The Ju.ige J.dvoca.te General. · 

2. Accused wu tried upon the following Charge and Specifica.tions 1 

CHA.RGBa Violation of the 95th Article of War. 

Speoitioation la In that 2nd Lieutenant Kenneth A.· Ba.leer,. 
Both Armored Regiment, wu, a.t !Aenille, Louisiana., 
on or a.bout April 15, 1943 in a public pla.oe, to wit, 
New Orlando Club, drunk and disorderly 'While in uniform. 

Speoifioation 21 In tha.t 2nd L1ettt911Allt Kenneth A. Baker, 
80th Armored Regiment, having been ordered into arrest 
by Louisiana. Sta.t. Trooper,, to wit, C.E. Jonas and E. D. 
I.&mberlh, did e.t liew Orlando Club, !AeaTille, Louisiana, 
on or about April 16, 1943 reaiat Hid arreat by a.budve 
apeeoh and p~ioa.l toroe. 

I Speoitioa.tion 3a In that 2nd Lieutenan1, Kenneth .A.. Balcer, 
Both Armored. Regi.Mn.t, having been duly- confined to the 
Ver.non Pariah jail, LeeaTille, Louisiana, did on or about 
.Ai)ril 15, 1943, willtull;y, wronghlly- and unlalrl"ully- deatroy 
publio property therein,· to wit, window suh and pa.nee in 
lower half' ot one window, property ot Vernon Pariah, 
Louidan&. 
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lit pleaded :not guilty to and wu f'ound guil't7 of all the Specifications 
and the Clarge. No nidenoe o.t' prnioua oonTiotiona wa.a introduced. Ha 
we.a sentenoed to dismissal. The reviewing a.uthority approTed. the aen
tenoe and forwarded the reoord of tria.l for a.otion under Article of' War 
48. 

z. On the evening ot 14 April 1943. about 50 or 60 peo~le ••re 
present at the Orlando Club in LeeaTille. Louisiana (R.10.11). Adjacent 
to the main dining room wu a hallwq leading to the ladiea' and men'• 
reat rooms (R.6J Ex:.A). A door separated this hallway from the ma.in 
room (Rx. A). The oash register wa.1 looated about 30 feet from the ~l
we.y (R.12 ). During the oourae ot the enning. Third O.t'fioer l!hid c. 
Kirkham.. 41st W.A.A.C. Training Regiment. noticed aoouaed n]klng ~owar4 
the rest room hallway. She testified that he staggered u he n.lked 
(R.13). 

Inside the hallway. Second Lieutenant Goodwin w. lt,Elr07. 893rd 
Tanlc Destroyer Battalion. and Third Officer Edith o. Thampaon, 41st W.A...&..C. 
Training Regiment, were enp.ged in a print• conftraation. Neither knew 
accused (R.6,8,9). Aocus~d entered the hallway. staggering (R.6.T.9). Ha 
waa in uniform (R.6). He held up his hand •1n a eort ot geeture• and aaid. 
•m110 babe• to Third Of'fioer Thomp1on (R.6). She and Lieutenant MoElro7 
explained to accused that they were oa.rrying on a prin.te conversation, 
and they requeated him to leave and not bother them (R.6,7.9). Accused 
•beoamo very inaulted• and said that Lieutenant McEl.ro;y "would. ha.ve to 
beat hia aaa• (R.7)••Requeated again to le&n• aoouaed retu.eed. to do ao 
and used further profane and ob1oene langue.ge. Third ottioer 'fhompaon 
testified that abs heard him use the word.a •he11•. •damn•, •.1e1ua Chrtat•. 
and • .fuok• (R. 7. 9 J Ex. B). When flu.rd Oftioer Xhomps on ulced aooueed to · 
go. he pushed her a.aide and told her to •,tq out of 1t• (R.9). Lieu
tenant MoEl.roy told accuaed that he wu ~drunk and a disgrace to the uni
form (R. 7). At thie point Third otticer Thompson went to the ladiH • 
room and closed the door (R. 9 ).' While in the lad.iee' room ahe oould hear 
the argument oontinn1ng. accuud talking very loudly and Li.eut8Jl4Iri; KoElroy 
very quietl;y (R.7.10). She heard Lieutenant MoEl.roy say that if' aocuaed 
were riot in uniform, he would hit aoouaed, whereupon accused replied, 
••There ia m:, uniform'• (R.9). 

Lieutenant MoElro;r testified that acouaed took off' his blouse. 
threw it on the floor, and •stomped on it", excla:Jm1ng that he "would 
rather fight than tuck•. whioh rema.rk he repeated aeveral timea.(R.7,9)• 
.A.ooused also kept shoving Lieutenant MoElroy and wanting to £1ght. which · 
the latter ref'Used to do (R. 7 ). 

During the foregoing prooeedinga. Lh-. A.L. Temple. half' owner of' 

• 
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thl· olu (R.10) wu •tancJ1ng at the ouh regiehr (R~ll). Ht did noil 
hear azr, noiH .from the hallwq, but about 12 o•olook m.d.nigh1: a wa.itrees 
i.old him ot the dieturbuoe, wheNupcm u inatruoted her to call the 
lti.litary Polioe, while Ae prooeed.ed to the door ot the ball1'11' (R.11, 
12). Be oould hear eomeone talking inside. The door 'beillg closed, ho 
vied to ahove it open, but aomeone, identified by Lieutenant McEJ.roy u 
aooaecl, alUID8d. it in hia taoe. fhi.1 occurred aenral tin,a until ti.Dall;r 
he auooeed.ecl in puahing ope the door ancl entering (R.'1,11). 

Aoouaed emergH awearing and ninging at Temple. Bit eaid •God 
Dun, hell9 am wanted to know who Temple wu. Temple eaid he wu the 
anager, aDd a.tter •ome persuuion, inoludi~ •grabbing" aoouaed, he 
auoceedecl in placating aoouaed with the help ot BQlll8 ott'ioera, and 1n-
4uoillg him to go back to hi1 table (R. 7, 9,11). . 

' ' 

State Troopers o. E. Jones am :t..lnberth (full JWDe not given), 
ot the Louisiana Sta.te Polioe, aDd Corporal Billy Stanley, !lilitar;y Police 
Detaol:mumt, Camp Polle, Louidana, appeared at the olub hetnen llidnight 
and 1 a.m. 1n response \o Mr. Temple's summons ('R.14,19). One of the State 
Trooper• uked T..ple what the oa.ll wu tor. Temple eaoorted the Trooper• 
to the table where aocuaed 1tood, talk1ng to someone (R.11,12,14,15,19). 
Jonea tHtitiecl that aoouaed wu "halfnT oauaiJI& a displlte a.bout gettillg 
out• (R.19). Inf'ormecl 'b7 Jon.ea that the arrinJ.a were State Troopers, 
and~direoted to go out1ide with them.. accua-4 retuaed to do 10 (R.11,14, 
19,20). fhe Troopers took accused by' the anu am led or pushed him ton.rd 
the door (R.11,14,20). Aoouud kept proteatinf that he wanted to walk. but 
when gben an opportunity to do 10~ he "balked (R.14.20). During the pro
oeedings, aoouaed oontinu.al.17 objected to being •thrown out•, and 1n a 
loud voioe used protuw u4 ob1cene language (R.12-14). Jones teatitied 
tha.t on previous oooa.aiona.a.t the olub the otfenders had a11'11'8 been 
plaoecl in a ta.xiot.b am aent boa (R.19). Third Officer Kirkham teatit'ied 
that aooused did not 11H a.rq profanity while the polioe nre e.,.oti.Dg 
him. (R.13). . 

Lieutenant JloBlroy and fhird Off1oer !hompaon testified that a.c
ouaed wu drUilk, and Temple, Stanley-• and Jone• aaid that he wu under the 
influence ot intoxicating liquor (R.T, ·e,lf.15,20). The odor ot alcohol 
wa.a on his breath (R.7). 

/ Accused wu taken to the Sta.to Polio• Station. ·A,a he entered 
the police oar be called Lamberth. the drinr. a •oookaucker". and sa.id• 
•You can't do this to me•. He made a awing at ~rth, and.Jonee grabbed 
bia a.rms. It,..... neoesaa.ry for Jones to hold him all the wa:r to the polioe 
1tation t .> keep him from hittirl& Lamberth. At State Police li3adquutere 
be oalled the Military Police •oooksuokera and sona-ot-bitohea• (R.14,15). 

- s -
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From. Stat• Polioe Bead.quarters aooused wu taken to the Vernon 
Pariah city- jail and placed in a cell by hiloHlt. Stanley teatitied that 
he noticed that the window &Ild auh were intact. .A.tter the police had 
locked the door• &Ild nre departing. Stanley heard the aound ot 'brealr:ulg 
gla.aa. Stanle7, ~rth, and a'oity policeman immediately went to the 
outside of the building. .Aocuaed wa.a ata.Dding a.t the window ahou-ting that 
be wanted the Corporal or Sergeant ot the Guard. The windc,w wu broken., 
and most ot it wu out except a tflW aplilitera in the lower pe.rl (R.16). 

For the defense, Seco:ad Lieutena.nt WUliem T. King. 8Qth .Armored 
Regiment, testified that he aocompa.nied accused to the Orlando Club and 
wu with him there tor an hour and a. halt prior to the arrival ot the 
police. He observed a.ocuaed from time to time, and accused acted u a 
gentleman ahould (R.17). Witness lalsw nothin' 0£ aicy" arglmlOnt and did not 
knmr tha.t accused had gone to the men's room {R.16,18). When the State 
Police entered aoouaed 'W9.S 1ta.nding in the aisle talking to an officer. 
Witlleu did not knmr wey the police were there. Without warning the 
police grabbed accused by the t.nn. Aoouaed was ao att.rtled that he tried 
to resist, e.nd requested that he be allowed to leave under hia own tree 
will a.a a gentl8lllall. At first the police refuaed, but suddenly they let 
him go. 'When accused ste.rted to use a ff!'N "minor11 words of profanity. 
witneas placed hi• haJ:,.d. over accused' a mouth. whereupon a.ceuaed calmed 
down and le.rt the club without aicy" e..ssiatanoe. Outside, .the police grabbed 
him again. ordered him into the police car, and told him tha.t he was under 
arrest. They practically threw him into the· oar. In the opinion ot wit
neae, accused had his senses and kn.611' wha.t he waa doing, t.lthough he wu 
not in •A-l" condition (R.16-18). 

Seool'ld Lieutenant Leona.rd A. Enaminger, 16th Armored RegiJnent, 
teati.fied that he was with acouaed for about three hours during the night 
in queationJ that he we.a not aware of aey disturbance oaused by aoou.ed 
before the arrival of the police; and tha.t in bu opinion a.oouaed wu 
sober (R.18-19). 

Accused declined to testify or make a.n wunrorn 1ta.tement. 

4. The evidence thus shows tba.t t.t the place and time t.llegecl, ac
cused was drunk and disorderly in uniform in a public place. Be 1ta.ggered, 
his breath amelled of alcohol, he became loud, profane, obaoene, am pug• 
ne.oioua in the preaenoe of an officer of the Women'• Anq .A.u:dl:lar,y Corp• 
and others J he slammed the hallway door in the mana.ger'a f'aoe, am be 
swore at and used vile epithets toward the manager aJJd the police. In. 
the opinion of several witnesses he waa drlmk. Even Lieutenant nng. a. 
defense witnesa, admitted that accused wu not in •.A.-1• oo:adition. The 
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oo:aduct of accuaed, eapecia.ll;y in new of his obscene· remarks in the 
presence of al~, amounted to a ,'Violation of Article ot War 95. 

Specification 2 alleges that accuaed, ha.ving been ordered into 
arrest by the Louisiana State Troopers named, resisted arrest a.t tho New 
Orlando Club by abusive speech a:ad peyaical torce. To warrant a oon'Vic
tion of this Specification, it wu neceHa.ry to prove that there waa a.n 
arrest, that it was lawful (Cla.rk and Marshall, Crimea, 3rd ed., aeo. 213), 
and that accused reaisted. 

An arrest is "the apprehenaion or taking into custody of an 
alleged otfe:ader, in order that he_may be brought into the proper court 
to anawer tor a crime" (22 Mich. Law Rev. 543J see also, 6 C.J.S., Arrest, 
·sec. la). 8 A forcible aei&ure of a person without ~ pretense ot taking 
him into leg&.! cuatod;y is not an arreat • • •• (22 Mich. I.&w Rev. 544). 
Putting bands on the accused and subjecting him to control is sui'ficient 
trom. a 

' 
peyaical standpoint to constitute an a.rreat (22 ltt.ch. L&w Rev. 563). 

. 

The LouisiaJ:l& Code ot CrimiDAl. Procedure accords with the fore
going common 1..- principles. It provides in Article 58a 

8 Arrest is the taking of one person into custody by another. 
To constitute arrest there must be an a.otual. restraint of the 
person, whether such restraint be imposed by force or result 
from the voluntary submission of the person arrested to the 
custody of the one arresting him • • .n. 

Grabbing accuaed by the arm and leading or pushing him tonrd. 
the door satisfied the peysical requirements of an arrest. But in the 
opinion ot the Board of Re'View the prosecution did not prove beyond a 
reasonable doubt that the otfioera intended to arrest accused at that 
moment. It U wry probable that they in~:aded merely to ejeot him from 

'the club. However, when they reached the outside. they told him that he 
wu under a.rrest and put him into the polioe oar. Clearly, that amounted 
to a.n &1"'.:"ASt • 

Article 60 of the 6ode providea aa tollc,waa 

·~ pea.oe ot.fioer ma:y, without a. warrant, arrest a person • 
(a) tor the oommislion ot ~ teloey- or misdemeanor oommitted 
in hia presence•. 

Artiole 740-103 ot the Cod• provideaa 

9Diatufb1ng the peaoe 1a the doing ot aey ot the tollorillg 
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in 1uoh a manner u would toreaeeabl7 disturb or al.a.rm the publ101 

(2) Uaiug ot ~ wmeoea11arily loUd. ottenaiw. or inaulti.ng lan-
guage J or 

(3) Appearing in an intoxicated eondition. • 

The .Article continue• with the punishment. whioh i• ot a na:t;ure 
to constitute the offense a misdemeanor u defined in Article 7.0-2 ot · 
the Code. 

When e.oouaed in a loud voioe uaed prota.m, inault!Dg, am obaoem 
language while the ottioera ware remo~ him from ~· olu. he Tiolate4 
.Article 740-103• aJJd under .Article 60 the ottioera had a right to arreat 
him. 

Article 70 ot the Code 1tate11 

"When arresting a person, without a warrant. the ~tioer 
mak1 :rig the arre•t aha.11 inform the penon arre1ted ot h1a au
thority and the oa:ue ot the arrest, except when. the penon 
arrested ia engaged in the oonniasion of a or1m1nal ottena•• 
or it he flees or it he forcibly reaiata arreat before the 
officer ha.a time to inf'onn him•. • 

The oiroU11Stanoea ot the arrest aatiatied.tm requirement. ot 
thia aeotion. 

Article 64 ot the Code requirea that ever,r Ol18 "mu.et 1uhld.t 
peaceably to a lurtul arrest•, and ~cle 867 aalcea it •l1Dl..tu1 tor 
,:rrr peraon;when placed i.mcler~arreat by' an;,••• poliee ott1Hr ot ~ 
1tate of Louisiana.••• to refuse to ace~ the aaid ottioer to the 
jail or priaon or_ reaiet a:ay ot.ficer or otter to uae tone 1;o prevem 
the execution ot euoh arreat•. 

Aoouaed'• conduct in·tu polioe oar oonatituted. reailtanoo in 
Tiolation of the etatute. 

'1'he Speoitioation alleged that the 6ttem• wu ocmnitted. at ti. 
club. .u noted above, the proot eh.owed that the a.mat and re1btano. 
ooourred outaide the olub. fh.e Tarianoe 1n plaoe 18 ialaterial. 

In the opinion of the Boa.rd of Ren•• redatilag arreet 11 DOt 
neoea1aril7 a. Tiola.tion of Article ot 1far 95, but when it 11 e.ooomp,D' ed · 
by the language and oo!ld.uot ot whioh aocusod. wu guilty". 11. beoom1 a 
Tiolation of tha.t Artiole. -
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The evidence introduced 1n connection with Specitioa.tion 3 wu 
auffioient to warrant the finding of guilty. .locuaed wu in an angry 
mood. Immediately a.fter tne police le.ft the oell, they heard the aound 
of breaking glass ~ accused appeared at the broken window shouting for 
the Sergeant or Corporal. ot the Guard. These oircumata.ncea justify tlw 
inference th.at he broke the glua a.nd tha.t he did it purpoaely. "117'.:Q.ther 
finding would be naive 1n the extreme. In the opinion of the Boa.rd ot 
Review, thi1 malicious destruction of property oonatituted a Tiola.tio?l 
of Article of War 96. 

6. War Department reoorda ah.ow that aoouaed b DO"W 25 years ot age. 
He attended high aohool for three years, but did not gra.dua.te. lie aernd 
as an enlisted man in the Anq from 7 Janua..1'7 1937 until 13 Maroh 19~, 
when, upon graduation from. the Armored Force Officer Calldidate Sohool, 
Fort Knox, Kentucky, he w . .a appointed aeoond lieutenant, A:nq of the Unitee! 
Sta.tea, and ordered to active duty. J.t a date not shown, a.ppa.rentl7while 
an enlisted. man, he wu oonTi.oted by •UIIIIIBl'Y oourt-Ju.rtial ot uae11H · 
without. leave tor two da.y8. . 

·e. The court wu legal17 oonatituted I.lid had juri1dic1don ot ilhe 
person and of the subject :ma.tter. Ho errors injuriou.al7 a.tfeoting the 
aubatantial rights of a.ocuaed were oOJllll.itted. during the trial. In the 
opinion of the Board. of Renn the record of trial ia legal.ly au1'.f'1o1ent 
to support the findings of guilty and the aentenoe and to Warran-I; oon,. 
tirma.tion thereot. Dilmiaaal 1a mandatory lmder Article ot. War 96 •. 

~ge Advou.te. 

Judge Advooate. 

·J\ad.ge .&4vooate. 
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lat Ind. 

War Dep&rtment. J.A.G.o. • 4 AUG f<J43 - To the Seoretary- ot War. 

1. Herewith transmitted tor the action of the President are the 
reoord of trial and the opinion of the Board of Review in the oue of 
Seoond L1euteil8lXt Kenneth A. Be.ker (0-1016862)., Infantry. 

2. I oonour in the opinion of the Board of Review that the reoord 
of trie.l is lege.lly sui'fioient to support the findings of guilty and the 
sentenoe and to warrant confirmation ther.eof. I recoxmnend that the sen
tenoe be confirmed and carried into exeoution. 

i. Inolosed are a draft of a letter for the slgttatur• .ot the lhder 
Seoretar,Y of War tra.namitting the reoord to the President tor h1s action 
and a fonn of Exeoutin action designed to carry into effect the reoom_. 
mendation hez-eina.bove made., should such a.otion meet with approval. 

-
}qron c. Cramer., 

Major General., 
3 Inola. The Judge Advocate General.· 

Inol.1-Reoord of trial. 
Inol.2-Draf't of let~ for 

sig. Under Seo. of War. 
Incl.3-Form of action. 

(Sentence confirmed. .G.C.M.O. 'Z77, 29 Sep 1943) 
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WAR DEPARTMENT 
J;nrry Service Forces 

In the 01'1'ice. of The Judge Advocate General 
· · Washington,D.c. (139) 

11 ·JUL 1943 

SPJGH 
CM 2JSS73 

UNITED STATES )_ SIXTH AIR FCRCE 
) 

v. ) Trial by G.C.M., convened 
) at Albrook Field, Canal 

Second Lieutenant NORMAN ) Zone, on 27 April· 1943. 
D. HUTCHINSON (<>-568794), ) Dismissal and total for
Air Corps. ) feitures. 

OPINION of the BOARD CF REVIEW 
HILL, llUVER and LOrTERHOO., Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this., its opinion, to The 
Judge Advocate General •. 

2. The accused was tried upo~ the following Charges and Specifica-
tions: , · 

CHARGE Ia Violation of the 95th Article or War. 

Speci.fication la In that Second Lieutenant Norman D. Hutchinson., 
Air Corps., was at Panama City, Republic or Panama., on or· 
about march 2S., 194.3., in a public place to 1dta ,l'l.21 Central 
Avenue, panama City., Republic o.1' Panama., disorder~ while 
in uniform. 

Specif'icatian 2: In that Second Lieutenant Norman D. Hutchinson., 
Air Corps., was at Panama City., Republic of Panama., on or 
about March 25., 1943., in a public pl.ace to wit: Panama 
National Police Station, Panama City., Republic of Panama., 
disorder~ while in uniform. 

CHARGE II1 Violation of the 63rd Article of war. 

Speci.i'icati.on l: In that Seccnd Lieutenant Norman D. Hutchinson, 
Air Corps., did, at Panama National Police Station, P~ 
City., Republic of Panama., on or about March 25., 1943., behave 
himself with disrespect toward Captain Lewis J. Walker., 
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Air Corps, his superior officer, by saying to him, "You 
are a prick, a bastard and an asshole", or words to that 
effect. 

Specification 2: In that Second Lieutenant Norman D. Hutchinson, 
Air Coll)s, did, at Panama National Police Station, Panama 
City, Republic of Panama, on or about March 25, 1942, be
have hirnseli' with disrespect toward 1st Lieutenant Karl J. 
Peterson, Quartermaster Corps, his superior officer, by 
saying to him, "You are a Quartermaster Jew Bastard", or 
words to that effect. 

Specification 3: In that Second Lieutenant Norman D. Hutchinson, 
· Air Corps, did, at Panama National Police Station, Panama 

City, Republic of Panama, on or about March 25, 1943, be
have himself with disrespect toward 1st Lieutenant William 
J. Freihofer, Quartermaster Corps, his superior officer; by 
SS¥ing to him, "You are a Quartermaster Jew Bastard", or 
words to that effect. 

He pleaded not guilty to and was found guilty of all Charges and Speci
fications. He was sentenced to dismissal and total forfeitures. The 
reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. .l.n Additional Charge 
(violation of the 68th Article of War) was withdrawn by entry of a no11a 

.,prosequi .before arraignment. 

3. The evidence for the prosecution shows that about 6:00 p.m., 
on 25 March 1943, the accused, in uniform and "with a bad gleam in his 
eyestt ran through an open door into.the room of Maria Barria, at 121 
Central Avenue, Panama City, struck her and ~hoked and killed her parrot. 
When the woman called for help, accused left. He next went through a 
window into a roan occupied by Fermin Romero, saw Romero. lying on a 
bed and struck him.· Romero I s wife tried to separate them, and accused 
attacked her. Romero stated that the accused smelled of liquor, was 
cursing, his face was bloody and he appeared to be out of his mind and 
trying to get away from someone. At about 7:00 p.m., Sergeant James w. 
Loose, Military Police, was on Central Avenue when a soldier ran out of 
an alley and told him to run back there quick or there would be a dead 
Lieutenant. Sergeant ~ose went back, heard a lot of noise coming from 
a house, looked in and saw accused standing in the doorway of No. 121 
fighting with a crowd of Panamanians. Accused was in uniform but hi; 
cap and tie were gone and blood was dripping from the left side of his 
face. He seemed obsessed by the fear that a woman was going to shoot 
him. Sergeant Loose took accused by the arm, "sat him down" on the 
steps and kept the crowd away. Accused then began cursing and ordered 

-.. -
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Sergeant Loose to shoot 11the Panamanian". Captain J. M• Penny, arriving 
soon after Sergeant Loose, asked accused if natives had jumped him•. 
Accused replied, "Hell no, I started this fight nwsel!"; 11You nor no 
other son-of-a-bitch are going to make me leave here"; "You are a dairm 
chwnp, Captain". Accused acted like a drunken. man, his eyes were 
blood-shot and he smelled strongly of liquor; he was angry and ex
cited, but he could speak clearly. The city police arrived, followed 
by First Lieutenant Edward A. Mikulas, who was the military police 
officer of the day, and accused was taken by Lieutenant Mikul.as in 
the command car to the police station. Accused got in the car with-
out trouble, but cursed and struggled on the way to the station (R. 8, 
9, 11-15, 17-24, 26, 27). 

When accused was brought into the station he cursed and 
threatened Lieutenan4 Mikulas but did IX>t display arr:, physical violence. 
Captain Walker, in response to a call, went to the police station 
about 7145 p.m. and saw accused, who was a new officer and not known to
him; in a little room off the main part of the station. ,Accused was 
belligerent 8.1,ld .in his opinion appeared to have b~en drink;i.ng. He 
would 11go off the handle" but talked ratio~. a'"G ·times. Accused 
couldn't understand why Captain Walker was there, but addressed him as 
Captain Ylalker, and called him ob~cene names. Accused cursed everyone 
there, the uniform and the Arnw. First Lieutenant Karl J. Peterson, 
Q.M.C., on telephone instructions from the alert officer at headquarters, 
went to the ·station abopt 9:00 p.m., accompanied by- First Lieutenant 
William w. Freihofer, Q.M.C., and talked with accused in a little room in 
front of the jail. He did not know accused, but accused addressed him 
as "Lieutenant;• and called him a "Quartermaster Jew Bastard". In. his 
opinion accused did not appear to be drunk, but he was angry, di,s
respectful, not mentally sound, afraid of something, and thought he had 
been done an injustice. Accused also called Lieutenant Freihofer a 
"Quartermaster Jew Bastard11,.but in the opinion of Freihofer did not 
recognize him as a first lieutenant (R. 28, 33-44). 

, Captain James J.• Murphy, Commanding Officer of the accused, had 
been inf'onned that the accused "l'las under arrest at the City. of Panama 
police station, and that his case was to be tried in the Panama City 
night court •. captain Murphy arrived at the station about 10:45 p.m. 
and found accused in a waiting room. Accused was very quiet, rational 
and sober. captain Murphy asked him 'What the trouble was., and accused 
stated that he had two or three drinks between 7:00 and 8100 o'clock and 
from .that tim9 on had no knowledge o~ what happened until he arrived 
at the station. Accused was then taken across the street to the Police 
Night Court, 'Where he was charged with disorderly conduct, illegal entry, 
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breaking furniture, killing a parrot, and assault. He was folllld 
guilty, fined $40 and dar...ages. T'ne fine was paid. Captain Murphy 
accompanied accused to a residence on Central Avenue where $5.00 
:was paid to a nan and $10 to a woman for a parrot. Accused stated at 
that time that he had no· knowledge of killing the parrot, that he 
had never seen either the man or woman before but that he wanted to 
~ the mone~· to get it over -with and shut them up. The accused was 
under command of Captain· Murphy for three months. During that period 
the ·accused had perfonned his duties in ·an excellent manner and 
Captain Murphy had never seen the accused drink. The accused was in 
no way disrespectful to him at the police station (R. 28, 39, 45-49). 

While accused was in the police station, he was examined 
about 9:.00 p.m. by Captain T. L. Pecora, lfedical Co11>s, who had been. 
called to see if accused was under the influence of "dope". Captain 
Pecora tested the accused's pupils for light reaction and looked him 
over, but found no evidence oi' drug intoxication or drinking, no 
bumps on his head, no cuts except a scratch or two and no serious 
injury. .'lllere was nothing to indicate that accused was mentally ill 
except his sullenness and refusal to answer questions. He stated that 
shock or fright might cause an individual to lose control of sane o! 
his faculties and yet remain consci,ous, but oblivious of llhat was 
going on around him (R. 51-54). 

4. For tre defense, Corporal Harold H. Bloxon testified that he 
spoke to accused about 5:00 p.m. on·25 March in f'ront of the French 
Bazaar, and that accused was then perfectly sober. Technical Sergeant 
Pane H. Prescher was of ,the same opinion. Seccnd Lieutenant ,Robert 
Reiter, who roaned with the accused, testified that he had been with 
the accused on a few parties but had never seen him ~J that accused 
would take quite a few beers but never more than two er three drinks 
of scotch. Lieutenant Reiter saw the accused at. the Panama City jail 
about ll:00 p.m. on the night of 25 M~ch_. He asked accused llhat was wrong, 
and accused replied, "Don1t worry about itn. Lieutenant Reiter didn*t". 
have much of a- chance to talk to him then, but when accused retum.ed · 
to his quarters about 1:00 a.m., Lieutenant Reiter noticed a bruise an 
his right ear and another on the left side of his jaw. (R.57-59, 6J~S) 

. Captain liarion R. Di Gangi, Medical Corps, called as an expert 
on mental condition, testif'ied that mental trauma, extreme fright or 
a severe blow on the ~ead might cause unbalance or. the mental faculties 
of judgment am. comprehension, and in such cases the ind,ividual might be 
conscious and able to walk narmal.J.y "but still have lost control 0 :r his 
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faculties" •. He stated that it is a common occurrence for a person 
who has received a severe blow on the head to forget all that has 
transpired; that alcohol and certain drugs, which can be readily in
serted in a drink will cause "mental disruption and result. in con
fusion•; (R.· 55-65) 

Accused made an unsworn statement, in 'Which he stated that 
on 25 March, after talking to Sergeant prescher and Corporal Bloxon, 
he started to go to the National Bar, on the way he went into a little 
place where he heard a victrola playing, after two or three d.J'inks, 
he asked for sane change, picked up his drink and started toward the 
victrol.a, and "that was the last thing I . remember until I saw Captain · 
Murpcy down at the police station" (R. 66). · 

. !,. a. Charge Ir After his altercations within the. house at 121 . 
Central Avenue, the accused was found by Sergeant Loose standing in the 
doorway fighting with a crowd. o! Panamanians. The accused cursed, 
ordered the sergeant to shoot •the Panamanian•, and told CaptainPellJ\Y 
that he had started the fight and would not leave. The military police 
and Panamanian police removed him and took him to the police station. . . 

.,; 

A..fter arrival at the police station the accused was'in a small 
roan off the main part or the station, belligerent, addressed qbscene 
names to Captain Walker, cursed am. spoke disrespectfully to two other 
officers. · When his commending officer, Captain Murpey arrived abou_\ 
10a4S p.m., the accused was quiet and rational. 

The evidence shows as to Specification l, that the accused en-:. 
gaged in an unseemly.altercation outside of the house at 121 Central 
Avenue and was guilty of disorderly and violent conduct in public 1n the 
midst or a crowd 'or Panamanians. Such conduct is cited by Winthrop as 
an instance or conduct unbecoming an officer and a gentleman cognizabl.e 
under the 61st (95th) Article or War (Winthrop's Military Law and 
Precedents, Reprint, P• 713-718). 

· With respect however to Specification 2, the evidence shows that 
he cursed and verbally threatened the Military Police Officer of the 
Day, and in·a small room of' the police station used disrespectful. and 
obscene language toward three oi'ficers or the A.rmy when he was first 
brought into the station. In the opinion of' the Board this conduct was 
disorderly as alleged, but not or a sufficient].Jr serious nature to con
stitute a violation of the 9Stn Article or War but rather a violation ct 
the 96th Article of' War. 

http:sufficient].Jr
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b. '!he three Specifications, Charge II, allege that accused 
behaved -w!th disrespect, respectively, to Captain Walker (Spec. 1), 
First Lieutenants Peterson (Spec. 2), and Freihofer (Spec. 3) by the 
use· of insulting remarks. The accused did by his remarks addressed 
individually show disrespect to each of the officers. Each officer 
was in fact superior in rank to the accused. The fact that he 
addressed Captain Walker by his title shows that the accused knew that 
he was a superior officer. The record fails to establish beyond a 
reasonable doubt that the.accused lalew that Lieutenants Peterson and 
Freihofer were his superior officers, a necessary element in the proof 
of the offense.alleged. 

In the opinion of the Board, the evidence supports the find
ing of guilty of Specification 1, but fails to support the findings of 
guilty of Specifi~tions 2 and 3, Charge II. 

6. Eight of the twelve members of the court recommend corra:nutation 
or suspension 'of the sentence in view of the circumstances·surrounding 
the offenses, and in the belief that this officer can be salvaged and be 
of value to the service. 

·In an indorsement from Brigadier General Ralph H. Wooten to 
the review_:i.ng authority upon a letter from ac~used, General Wooten stated 

. that accused has had a good reco,rd and has the capabilities of being a 
good officer, and reconnnended that ltj.s sentence be commuted. 

7. The accused is 35 years of age. The records of the Office of 
The Adjutant General show his service as follows: Enlisted service from 
l4 March 1942; appointed temporary second lieutenant, Army of the 
United States, from Officer Candidate School, and active duty 9 December· 
1942. 

8. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused ~~re committed during the 
trial. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support only so much of the finding of guilty 
of Specification 2, Charge I, as involves a finding of guilty in viola
tion of the 96th Article of War; legally insufficient to support the 
findings of guilty·of Specifications 2 and 3, Charge II; legally suffi
cient.to support the findings of guilty of Specification 1, Charge I 
and of Charge I, and of Specification 1, Charge II and of Charge II; and 
legally sufficie.nt to support the sentence and to warrant confinnation of 
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the sentence. Dismissal is authorized upon conviction of a violation 
of the 63rd or 96th Article of War and is mandatory upon conviction 
of a violation of the 95th Article of War. · 

--..;;..~-·___,,.,--- ....-H-....______,=:).._l_·_/i_~---- <r~--' Judge Advocate 

_____.)ii·.._·~-· .·--' Judge Advocate___,.~.......,_·... ____...,..___ 

__..,.~......,~.~,__. ,_____...________ Judge Advocate 
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1st Ind. 

i' '. ·: 
j,.._.., ·~ ·~ - To the Acting Secretar,:r of Viar.Viar De.i;>artment, J .A.G.o., 

1. Herewith transmitted for the action or· the rresident are the 
record or trial and the opinion of the Doard or Reviev1 in the case of 
Second Lieutenant Norman D. Hutchinson (0-568794), Air Corps. 

2. I concur in the opinion of the Board or Revievr that the record 
or trial is legally sufficient to support only so much of the finding 
of guilty of Specification 2, Charge I (disorderly in uniform) as involves, 
a finding of guilty in violation of the 96th Article of War; legally in
sufficient to support the findings of guilty of Specifications 2 and 3, 
Charge II (disrespect to~ superior officer); legally sufficient to 
support the. findings of guilty of Specification l, Charce I and of Charge 
I (disorderly in unifo~) ~d of Specification 1, Charge II (disrespect 
to a superior officer) and of Charge II; legally sufficient to support 
the sentence an~ to warrant confirmation of the sentence. 

The accused was disorderly while in uniform in a public place and 
in the police station, Panama City, and behaved ,ti.th disrespect to a su
perior officer. He was sentenced to dismissal and total forfeitures. I 
recommend that only so much of the finding of guilty of Specification 2, 
Charge I, be approved as involves a finding of guilty 1n violation of the 
96th Article of War, that the findings of guilty of Specifications 2 and 
3, Charge II, be disapproved, that the sentence be·confirmed; but the for
feitures adjudged be remitted, ari.d, in view of.the clemency recommenda
tion by eight of the twelve members of the court and by his commanding 
general, that the execution of the sentence as modified be suspended during 
the pleasure of the Presiden~ • 

. 3• Inclosed herewith are the draft of letter for your signature, 
transmitting the record to.the President for his action and a form of 
Executive action carrying that recommendation into effect. 

~ ~-~ .......o---·--
.3 Incls. Vwz-on C. Cramer, 

Incl.1-Record of trial. Eajor General, 
Incl. 2-Dft. ltr. for sig. The Judge Advocate General. 

Actg. Sec. of War. 
Incl.J-Form of action. 

(Findings.disapproved in part in accordance with reeammendation of 
The Judge Advocate General. Sentence confirmed but forfeitures 
remitted. Execution suspended. o.c.v.o. 250, 20· Sep 1943) 
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i/AR DEPARTl:iENT 
A.rm:, Service Forces 

In the Office o! The Judge Advocate General 
(147)Washington, n;' C. 

SPJGN 
C'~ 235574 :4 A\;G 1943 

UtlITED STATES 

v. 

Captain THEOOORE R. TYLER 
(~506419), Ordnance. 

) 
) 
) 
) 
) 
) 

NINTH SERVICE C~ 
A.RMI .SERVICE FORCES 

Trial by G.C.M., convened at 
Camp Santa Anita, California, 
29-30 April 1943. Dismissal. 

OPINION o.f the BOARD OF REVJET 
CRESSON, LIPSCO!JB and SLEEPER, Judge Advocates 

l. The record of trial in the case o.f the o!.ficer named above has 
been examined by the Board of-Review, and the Board submits this, its 
opinion, to The Judge Adv~ate General. 

2.. The accused was tried upon the .following Charges and Speci!icati~: 

CHARGE I: Violation o.r the 61st Article or War. 

Specii'ication: In that Captain Theodore R. Tyler, Ord. Dep~. • did ~ 
without proper leave absent· himsel! from his post . 
of duty at Camp Santa Anita, Arcadia, California, !ram 
about. March 15, 1943, to about 1Iarch 25, 1943. 

CI-I.AR::lli !I: Violation of the 95th Article ·ot war. 

Specification l: (Finding or ·not guilty). -

Specification 2: - In that Captain Theodore_ R. Tyler, Ord. Dept.~ was 
1n the •Golden ·Gopher Cafe• at 417 West 8th Street, .. : 
Los Angeles, California, on or about March 25, 194.3,· 
drunk "While in Wli.form • 

•
Specification 3: In that Captain Theodore R. Tyler, Ord. Dept., was ; 

in the hotel grill and lobby of the Clark Hotel 1n 
Los Angeles, California, on or about J.Iarch 21, 1943., 
drunk while in uniform. · 

Spsci.fication 4: In that Captain Theodore R. Tyler; Ord; Dept., did., _ 
at Eaton's Santa Anita Hotel, Arcadia, California, .on 
or about February 17, 1943, take a wanan, not his_ wi!e, 
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known as Fay Willis, to said Hotel and introduced 
her at said place as his wife to divers officers and 
civilians ali:{c, and did remain in said hotel with 
said woman for several days thereafter, he at the time 
being a married man. 

He pleaded not guilty to all Charges and Specifications and was found guilty 
of Charge I and its Specification, and of Charge II and Specification:;2, 3 and 
4 thereunder. He was found not guilty of Specification 1, Charge II. He 
was sentenced to be dismissed the service. 'l'he reviewing authority approved 
the sentence and forwarded the record of trial for action under Article of 
War 48~ 

3. The evidence for the prosecution shows that on 14 February 1943, 
the accused registered at Eton 1s Santa Anita Hotel, where a double roan was 
assigned to him. A few daJs later Mrs. Fay Willis came to stay with him 
there, and remained for about two weeks, during which time he introduced 
her to fellow officers and represented her generally, around the hotel, as 
his wife (R. 6-8, 10, 69-72, 74-SO). · 

On 8 118.rch 1943, he absented himself from his organization without 
leave, and remained absent, drinking and associating with various women for 
whom, in spite of his decrepit constitution and poor health, he see~s to 
have had some inexplicable attraction, until 25 Uarch 1943, when he was appre
hended wearing his uniform in an intoxicated condition in the Golden Gopher, 
a drinking establishment, whither several solicitous females had accompanied 
him (!\. 5, s, 12~13, 15-22, 55-61) •. 

In the meantime on 21 March 1943, the accused, while in unifonn; was 
refused a drink because of his intoxicated condition, in the Cl:.i.rk Hotel Bar; 
whereupon he called the bartender a •qod damn goon•, said he was sorry, 
walked out into the lobby, and reclined on a divan there for half an hour with 
his head in the lap of a woman friend, until another guest with •good Samari
tan• tendencies, having engaged a room for him at the desk, a b~llboy, with 
the woman's assistance, ·manuevered him upstairs and to bed (R. 37-46, 48-54, 
118-120). 

4. The evidence for the defense consisted largely of the testimony of 
various feminine acquaintances of the accused, the burden of whose song was 
that no matter how much he· imbibed, he always conducted hL~self as a gentle
man ( R. 100-130). 

5. The accused, havJng been fully advised of his rights as a witness, 
elected to remain silent. 

. 6. The Specification, Charge I, alleges absence without leave from 15 
March 1943 to 25 March 1943. The uncontradicted evidence clearly establishes 
the accused's unauthorized absence from his organization for the period 
specified. 

- 2 -
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?. Specifications 2 and J, Charge II, aJ.le6e drunkenness in uni

form in designated public places. The evidence establishes the drunken
ness in unifonn, in each instance under circumstances rendering it conduct 
unbecoming an officer and a gentleman. 

8. Specification 4, Charge II~ alleges sojourning in a hotel for a 
specified period with a woman to whom he was not married, introducing and 
representing her to fellow officers and others as his wife. The evidence 
establishes the conduct alleged, which has long and consistently been regarded 
as conduct unbecominf; an officer and a gentle:nan• I 

9. The accused is 37 years of age. War Department records show appoint
ment as Captain, A.U.S. 4 Decemoer 1942; no prior service; entry on active 
duty 10 December 1942. 

10. 1he court was legally constituted. No eITors injuriously 
affecting the substantiaJ. rights of .the accused were committed during---t.he 
-triaJ.. In the opinion of the Board of Review the record of trial is legally 
sufficient to support the findin6s of guilty and the sentence and to wa?Tant 
confirmation thereof. A sentence of dismissal is authorized upon conviction 
of a violation of Article of War 61, and mandatory upon a conviction of a 
violation of Article of War 95. · 

ki~t-,, bAQ~ Judge Advocate. 

~~~•Judge Advocate. 

- 3 -
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SPJGN. 
CK 235574 

1st- Ind. 

· War Department., J.A.G.o• ., 'i - AUG 1943 - To the Secretary o:t War. 

·1~ liern:i:tli transmitted for the action 0£ the President are 
the record ot tr.Lal and the opinion ot the Board of Review in the 
case o£ Captain Theodore R. Tyler (o-.506419)., Ordnance. 

2. I concur in the opinion of' the Board of Review that the 
record of ·trial is legally su.t'f'icient to support the findings and 
the sentence and to warrant confirmation thereof. I recommend that 
the sentence of dismissal be confixmed and carried into execution. 

3. ·Inclosed are a dra.tt of a letter for the signature of the 
Under Secretary 'ot War., ·transm1.tting the record to the President for 
,his· action, and a_form. of EltecutLTe action designed to carry into 
e!f'ect·tbe foregoing recomnendation., should such action meet with 
awroval.. 

~n c. Cramer, 
Major · General, 

The Judge Advocate General. 

3 Incls. 
Incl 1 - Record of tr.Lal. 
Incl 2 - D.tt. ltr. · .for Big. 

· Under Sec.· ot War. 
Incl 3 - Form ·of ExecutiTe 

action. 

(Sentence con!irmed.· o.'C.ll.O. 284, .30 Sep 194.3) 
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\1A.R DEPARTIJENT 
b.rr:ry Service Forces 

In the Office of The Jud;:;e Advocate General 
Yhshinc;ton, D.C. (lSl) 

SPJGQ ·1 5 JUl 1943 c~ 2356o'7 

U N I T E D S T A T E S ) . NI!:TH S~VICE COT--TI,iAND 
) AI-mY ~VICE FOHCES 

v. ) 
) Trial by G.c.u., convened at 

Second Lieutenant JOSEPH A.. ) Fort Lewis, i'.'ashington, 28, 
POLI (0437334), SJU 190'7, ) 29 April 1943, Dismissal, 
~..i.artermaster Section, ) total forfeitures, a.nd con

I finement for twenty (20)' ) years. 

- OPilHOO of the ::JOi~Cl OF REVIElf 
ROUNDS, H::i:PB1.'RN and FR@.:.:RiSK, Judge Advocates, 

1. The record of trial in the case of the officer na~ed above 
has been oy..a,:1.:ined by the :Soard of Revie· . .- and the Boa.rd subr.dts this, 
its opinion, to The Jud.:.;~ ~~c!voc:.te G·.mcral, 

2. The 3.ccus~d \'.'.l,: t::.~ied 1.,;on t.h~ follovrin::; Charges and Speci
fications: 

CH.'i.'1·JE I: Violation of th?. 62nd Article of Ylar. 

Specification: In that SEX::ONP LET.J'I':C:Z,ANT JOSEPH A.. POLI, 
~.1:1rtertn9. eter-!?.e serve, .Service C01:1.'lia.nd t:nit 1907, 
did, at the Officers' Club, Fort Le',vis, ';fashinzton, 
on or about April 20, 1942, use and rublish the fol
lovring contempt-1ous and disrespectful words a;ainst 
the President of the United States, to-wit: 

"Fro:1. the White House the Tory Clique
P.oosevelt, Ynox, Stimson, and ?!.organ-have 
surfeited the co1mtry with 'firebrand chats•, 
moronic dribble, oral ea,rbage, and prom!.ses-
lots of promiscs~d it was Deceivmg 
Delano (referrmg to President l~oosevelt) 
who declared •I hate wa.h, •" or words to that 
et.feet. 

CHARGE II1 Violation of the 66th Article of Vfar, 
(P:indfa:; of not cuHty,) 

Specii'icutiona (Finding of not (.'Uilty.) 
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CHARGE III: Violation of the 95th Article of War. 

S,~ecification 1: (Nolle prosequi.) 

Specification 2: In that Sl!X:OH.D LIEUTENANT JOSEPH A.. POLI, 
Qu.a.rterlli:l.ster-Reserve, Service Command Unit 1907, 
wh~le addressing a class in Police Science and Adminis
tration at ,.aspington State Colleee, Pullman, Washington, 

. did, on or about O::tober 17, 1942, state that he was 
glad to address such ~n intelli~ent group, as in the 
army it was different; that "you will go where they 
need you most-of course--if you know the right people, 
or the right Congressrran, or so on, you may become a 
llilitary Police;" that, "bulk and little brains seem 
to be the main reqt1irement in Military Police duty--
you must remember that when you write to the War Depart
ment, as I know r.ia.ny of you have,***those letters eo 
to the wastebasket--or they rray be answered mechanically; 11 

that the men oi' a certain army division "knew more than 
the officers.il*HI'm not arguing this thine--I'm just 
.telling you what is going on;" that "the chances are 
good th.1t a Classification Officer h~self is misplaced ' 
and has no qualifications for the job-so it is not ' 
surprising that men are not given credit ,for their 
talents," or words to that effect. 

Specification .3: (Finding of not guilty.) 

CHARGE IV1 Violation of the 96th Article of Ylar • 
. , 

Specification 1: In that SR:OND LIEUT»a.NT JOSEPH A • .POLI, 
Quartermaster-Reserve, Service Command Unit 1907, 'did, 
on or about June 22, 1942, at F?rt Lewis, 17ashington, . 
address a letter to Dellmore Lessard,·sta.ting in part, 
"There exists along the Pacific CO:lst, especially . 
California, and in some Army camps and forts through
·out the nation, an organizat;i.o~ known as the National 
Progressive Legion. Generally spe.1ldng the legion is 
a revoluntionary organiz1tion whose members have 
refused to accept the Tory Oligarchy :in washington 
and Wall Street. This class ":las responsible for 
American entrance :into the War of 1917 and aga:in in 
1941. Accordingly, we can not succumb to the type of 
1 Pay-triotism11--that ~ must all join in a common . 
defense'-:-because the Tory Oligarchy being ~esponsible 
for .our past ,,iars will µi the future engender new 
conflicts unless they are eradicated from the American 
scene. ff ,fe are anti-soviet and anti-British. In 
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foreign. c.ffau-s we recognize Ehgla.n<l as the source 
of all oar ills.ff*I trust you will treat this 
letter confidentially. For the present, our organi
zation must nec~ssarily "underground." 

Specification 21 In that SE:OND LIETJ'!'Em.NT JOSEPH A. FOL!_, 
Quart~rm:i.ster-Reserve, Service Cor.ma.nd TJnit 1907, did, 
on or .about July 2, 1942, at Fort Ler.is, Washington, 
address a letter to Frank }.by, stating in :i;art1 UThere 
exists along the :Pacific Coast-especially California.
and in some Army camps and forts throughout the na.tion, 
an organization known as the National Proeressive . 
Legion. Generally ~eaking the. lecion is a revolution
ary organization whose members h.1ve refltsed to·accept 
the New Deal prating that this is our war. We hold that 
OU!' real enel!lies are the Tory Oligarchy in Washington 
and London. This class ms responsible for American en
trance into the war of 1917 and ag~in in 1941. We 
cannot succumb to the tripe of 11pa.y-triotism• and 
•?rational Defense', because the Tory Oli:;arc~r being 
r~sponsible for our past wars and depressions will :in 
the future engender ~ew conflicts and depressions. It 
should be. obvious that the present system and its pro
ponents 1,a,;e outlived their usefulness. *** We are not 
a 'loyal opposition' • Accordmgly I trust you will 
treat this let~er confidentially." 

S',t1ecification 31 In that smoND LD!7Jr~,rAiljT JOSEPH ~. POLI, 
Qu,-~rternaster-~eserve, Service C0"7ll'!13.nd TJnit 2907, did, 
on or about July 2, 19/,2, at Fort Lerls, ~'fashington, 
address a· letter to ?'. H. Surry, statint:; in part: 
"There exist's alonp; the Pacific Coast--e2SI)ecially 
California-and in -so~e Army camps and forts th.rouchout 
the nation, an organization knmm as the llational 
Progressive Legion •. Generally speo.\rin;: the le[;ion is 
a revolutioJlary orgaPiza.tion whose "!ler.i.bers have refused 
to accept the Nev, Deal pratinz trot this is our war. · 
\"ie hold that our real enemies are the Tory Oligarch; in 
·.!ashinr;ton and London. This class was responsible for 
A.":!erican entrance into the war of 1917 and again in 1941. 
',:C co.nnot succumb to the tripe of "pa.y-triotism1 and •Na~ 
tional Defense•, because the Tory Oligarchy being 
responsible for our past wars and depressions ,Till in the 
.:\i.ture engendor new conflicts and depr~ssions. It should 
be obvious that the present s;}~stem and its proponenta. 
rove outlived their usefuJness. ***\'[e are not a 'loyal 
opposition•. .\ccordingly I trust you will treat th_is 
letter c cnfidentially." 
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~DI'l'IUl•iAL CIIivtCt: I: Viola.tion oi' the 58th ..\.rticle of 'ifar. 

Specification: In that 2nd Lt. Josaph A. Poli, ~-.~-Res., 
Q'.urterm,ister Section, SCG 1907, did o. t Port Le,·n.s, 
1Jashinc;ton, on or about Jani.Dry 12, J_c:;/,J, desert 
th8 service of the 1Jnited Sta.t8s and did remain absent 
in desertion :mtil he s'irrendercd 0ir::self' at .f.1shin6ton, 
D.C. on or ~bo11+, ;arch 20, 19'4.3. 

ADDI'r::arn.L C:T:.PG1'.: II: Violat~.on of the 69th Article of ·::.'.'.r. 

Specification: ln that 2nd Lt. Joseph A. Poli, :;''.-Res., 
·7,u.artermaster Section, scrJ 19J7 havi.n[;' oeen duly 
pl&.ced in confine!llent in Roo:n 34, Building 300-B, 

. Fort Le-,'fis, ·:;as'1in;:ton, on or about :Jecember 29, 
191...2, did at :...'ort. Le-:ris, ·:r::.s".in::;kn, on or a.'bo·ci.t 
J,.:.nuar;;r 12, J'?l,3, esca.;:e fro:.1 said conf:!ne:·,:ent before 
he v:as s8t at liberty b:r :pro:~er authority. 

:fo pleaded not £;Uil ty to all of the or:i.c-Jnal Charges and Srecification~ 
and to .~d15tiom.J. :::;0.:.r;;e ::: not ti.•:Uty but ~uilty of a violation of 
i...rticle of Har 61, and t.o Additional Charge II guilty. The court 
sustained the motion to strike 3pecification 1 of Charge III on the 
JrOl.llld that it did not state an offense (n. 23, 27). He was found 
.;uilty of Cl1.arge I and its Specifi.cation, not Guilty of Charge II and 
the Specification there1.U1der; guilty of Specification 2 of Ch~\rze III, 
but not g11iJ.ty of Specification 3 of Char~e III and [.Uilty of Charge· 
III; ~uilty of Char~e r1 and the 3 S~ecific~tions thereunder; not 
::;uilty of ~ ..dditional Gharze I but 611iJ.ty of. a violation of Article of 
·.',ar 61, and guilty of A.ddHiona.l Cr.arge II and the Specification there
under. Eo evidence of previ-:;u:; oonvictions vras introduced. He ·was 
sentenced to be disnissed the service, to forfeit all r1ay and allO':ranc es 
due or to beco;ne due, and to he confined at hard labor for twenty years. 
~e reviewing authority approved the sentence and forwarded the record 
of trial for action under A.rticle of T!:U' 48. 

3. The competent evidence of record with respect to Charge I 
and,its Specification (A.'.Y. 62), discloses that on April 20, 1942, 
Lieutenant Colonel t,.llan Johnson, Infantry, discovered a folded mimeo
graphed leaflet entitled "The Enemy is Within" (Pros. Ex. 1), in his 
locker at the Officers' Club, Fort Lewis, ·:rashington (R. 33). The 
leaflet contained as pa.ragraph 2 the identical words set forth in the 
Specificati'on of Charge I. In addition, it ccnta:lned the following 
expression .in paragraph 3i · 

"*1* ..\sk yourself, 'l",ti.:.t J.re yo11 fighting for? *** Our yo".lths 
have died in the Orient--10,000 miles avray--to save capitalists• 
interests and :investments. American fliers have been killed 
in Burma-to preserve the British capitalistic interests." 
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In pa.raeraph 5 this expression occurs: 

11-IH<* The ene:nies of A.'llerica are its 1,--arasitic class v;ithin- . 
the Tory Olicarchy. It is they who have exploited and bled 
the nation by war and depression. It is they who :r.r:ist be 
overthrown." 

No other person was authorized access to Lt. Colonel Johnson's locl-::Ar 
(E. 39). ~ search of all-the lockers :in the club(?.. 41, 56, 58) 
revealed seven of the same le.1flets folded in identical fashion on 
other lockers (R. 42, 43, 45, 57). The lockers were o.r metal, s.bout 
12 inches square, with two six-inch vents in each locker· door (R. 35, 
44~ 53). The leaflets as folded could be i.~serted through the ventc 
(~. 59, €$). The locker room is accessible tot.he officers of the 
post, emplo;rees of the club, and ladies with escorts (R. 62, 63). The 
membership of the club is between 1200 and 1400 persons (R. 63). No 
official of the club had placed or authorized anyone else to place 
these leaflets in the lockers (R. 49, 59). Another folded leaflet . 

,with the same title was found in June 1942 by Lieutenant Ft.:l.ler of the 
Military Intelligence Section in one of the club lockers (P... 60, 99, 
100; Pros. Ex. 3). Accused was not a member of.the Officers' Club 
(R. 48, 62) and no one recalled ever having seen him in the club 
building (R. 34, 48, 52, 62). 

Ch 6 July 1942 a search was ma.de of accused's room on the 
post .(R. 70., 71, 95, 110). 'l'he room was unlocked but the door vras 
closed (R. 9.3., 110). From appearances no effort had been made to 
conceal any of the contents of the room except .that the leaflets found 
therein had been placed in a valise and tied with a rope (R. 86, 88, 

' 89., 111). A canvas valise containine a package of about 100 copies 
of the leaflet ·entitled 8 The .lliemy is Within" vras found in the room, 
as was also another package containing 500 copies of. the leaflet · 
Entitled "The Nationl.l Honor" (Pros. &. 13)~ A third pac1'.age con
taining about 250 copies of another leaflet of a sj.milar nature was 
also discovered in the roo~ cn.-90, 91, 94,.116). Two copies of the 

. leaflet "The Enemy is Within" were fotmd in the pockets of accused's 
blouse in the roan (P.. 75, 102). Another package wrapped and ready 
for :ma.ilin{; containing the leaflet 11The :Enemy is ·i/ithin" was also 

_there (R. 109). The leaflets and_certain handwritten notes were re
moved, photosta.ted and returned (R. 71,' lOJ). Cn 17 J'qly 1942 a 
package containing about 1000,leaflets entitled "The Crisis" (Pros. 
Ex. 9) was received in the Fort lewis post office addressed to 
accused. The,package and one of the leanets were photostated and 
introduced into the evidence (R. 103, 105, 106, 111; Pros. Ex. 10). 

By the stipulated testimony of Miss &Ima v. Wuerth, of 
Berkeley, California.,- the owner and operator of a mbieo~aph business 
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in that city, and also of her e:nployee, Hiss Lois Hanscom, it.1'!as 
shown that accused had ordered 1000 copies of the leaflet "The 
Crisis" mir.leographed and m:1iled to hi:n at Fort Lewis, Hashington, 
C.o.D. Miss Wuerth received this order about 8 July 1942 (R. 120, 
121, 123; Pros! Ex. 14). She had prepared in January 1942 1000 
mi.'lleographed copies of the leaflet entitled 11The Enemy is Within". 
This transaction was :mad~ with· two unidentified men, one of whom 
delivered the ma.nuscript, and the second picked up the completed 
order. In !w-ch 1942 the same unidentified m.1n who had delivered 
the first manuscript again requested 1000 mimeographed copies of the 
leaflet entitled "The National Hmor 11 • He refused to give his name 
and address. She completed the order and it was picked up by a 
person unknown to her. (R. 125,126,127; Pro,s. ~. 15). 

On 4 December 1942 accused was arrested and his room was 
searched•. · A valise was found in his roan conta:ining about 800 leaflets 
entitled 11The. Crisis" and 11The National Honor" (R. 129, 13J; Ex. 16, 
17, 18). 'iJhen the room vas first entered accused took a leaflet en
titled 11The National Honor"' from his blouse and handed it to the officer 
searching- the room, Capta:in ·W. B. Stanard, Assistant -Chief of Staff, 
G-2 (r... 133, 134; Pros. Ex. 19). A leaflet entitled "The memy is 
Within" was also found :in his brief case. (R. l39i Pros. Ex; .20). After 
having been fully :informed of his rights (R. 141), acc1,1sed admitted 
that l'ie:wrote the leaflets entitled 11The Enemy is Within", and the 
other two leaflets, "The Crisis" and. "The National Honor" (R. 146). 

As a i'litness in his ovm. behalf accused admitted having written 
the article "The aierny "is Within", that he had 1000 co:)ies mi.'11.eographed 
and that he_ brought more than 25 of. these leaflets to ·Fort Lewis. He 
kept them.in his room a:i the post and gave some of them to civilians 
in Portland, Oregon, and Tacoma, Washington. He refused to disclose 
the names or these persons because he did not wish to put them in his 
position (R. 271, 272, 273, 274, Z/5). To his knowledge the leaflets 
contained merely political expressions, nothing else (R. 258), and he 
could not see anything in them which could ca.use any person to get 
jnto trouble (R. 276). He also admitted the authors.riip .of the leaflet 
"The Crisis",· that he had 1000 copies of it mimeocraphed and sent to 
h1a at Fort Lewis, and that he sent some of these to the same civilian's 
(R•·· zrJ). He wrote_ the leaflet 11The National Hcnor11 and had it mimeo-

:graphed by Miss :&nma. R. Wuerth, or Berkeley, California, while he was 
a ·student in that city (R. 278). The words "Deceiving Dela.no" referred 
to th• President of the United States, but they .were not coined by 

. him but ,mre copied :£'rom a newspaper and were merely employed as poli
. ti.cal terms-by him, referrjn-g to the promises of the political i;arty 

concerned 'Which had not been fulfilled (R. 296, 297, 298). He was 
transferred to Fart Lewis early in April 1942 (R. 237) but he never 
joined the O:f'ficers' Club at.that post and had been in it only once 

.ar twice to go to the barber shop or to the men's toil.let. He denies 
placing any, leaflets :in. the lockers at the Officers• Club either 

-6-



(157) 

hinself.or throu:h any azent sent from hi~ (R. ~JS). -He wrote the 
leaflet "The Enemy ls \-JitMn" while a 3tudent at the Universit:;- of 
Californi.:t. 'i'he thought back of the' x ~fe:r:ences to Roosevelt, Knox, 
Stimson and 1-'.orc:.1.r.. contained in that r.£'ticle -v.as that the adnrlnis
tr2.tion and its advisers '!rare not acting in accordance i!'ith the customs 
of the '.Jnited States and its Coostitution. He had no intention of 
holdin;; ll;_J the President of the United States, either personally or 
in his cc.::_:iacity as comrrnnder-in-chie f of the Arrrr:f, to public ridicule, 
hatred or contempt (R. 239). The leaflet was 3.lonB the same lines as 
.:l.rticle:!; in ne·..-sp.:.pers, re'"'1'.lrk::i of Coot7essmen and Senators contained 
in certain nevrspapers, and. the Congressional Record, fro"'.ll which JRrts 
of it were taken (R. 240). He cannot recall offhand the names of the 
persons in '!'.::.co::ia to 1\tJ.om he h.::.d distributed certain of his leaflets 
(P.. 299). lle bave one le~flet to a lieutenant shortly after his arrival 
at Fort Lewis (R. 243), and another lieutenant, having loamed that he 
had such leaflets, requested and was given several copies. These are 
the only officers who sa.w or lmew that he had such leaflets and he did 
not ~ive them to these officers for pur..;ioses of distribution. He can 
not re'l!ember their naroos (R. 103), and he has no knm'Tledge as to 'What 
happened to the le3.flets after they left his possession (R. 245) • 

•~ to Specification 2 of Charge III (A.W. 95). .ls tne result 
of correspondence :initiated by accused, Professor· V. A. Leaiard, iu. - . 

charge of the DeJ?!irtment of Political Science and Admm1stratiai at 
the State ColleGe· of 1.'<lshington, located at Pul.han, !hshington, ~- · 
.tended an invitation to accused to speak to his class (R. 170, 171)~ 
en 16 O::tober 1942 accused, dressed in uniform (R. 163, 176),'addressed 
a class of about 15 yo'.l!lg men students en the topic "The Qpportunities 
for Collei;e Trained Hen in.the 1filitary Police Carps" (R. 171, 177), 
3:e S.:.)oke for about JO m:inutes: (R. 175), and a discussiqn per1'Qd .tol'.'"' 
lroed, the whole constuning about an hour (R. 250). Among other ttrl.ngs 
he st:ite:i trot the personnel system in the Army was not. based~upcn 
merit; that promottons and appo:intments were decided by 'Whom you knew, 
".mether you lme,7 a Congressman, how many strings you could pull, and 
ho,r ;11uch !";ressure you could bring to bear in certain quarters (R. ·1p0, 
172); foat the cla::.sification system in the krrrry was not effective and 
did not nl'.lce men where their special training and ability could be. 
atilized~ (R. 172); that very often the cl.as'sification officers them
aelves were i~rope.rly classified and as a result their work could 
not be relie:i :i:_:>on (R. 161); that the chief qualification far the 
:a.litary Police seensd to be bulk rather than brains; that if the 
students knevr a Congressman they might get into the !illitary Police, 
';:Jut if they had written to \fashington inquiring about an assignment 
their l3tters wo'11:i be !.J~lt into a wastepa:per basket or probably 
~ng,;1cred mech:.nically. Professor Leonard and the students :interrupted 
the discm;s:'..on to ;uestion the accusAd. !-!e replied by citing examples 
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of improper cla.ssification (R. 172), or by saying that he vn.s 
simply rel.a.ting facts (R. 161). Professor Leonard cut the speech 
short. because he did not want the students to receive any further 
contact with remarks of this ch:iracter. A.t the end of the speech 
he said to accused, "You have s·.-:.rely taken the ·,,ind out of our 
sails today. We expected a mess_age of inspiration i'r1stead of this" 
(R. 161). He cpnsidered that accus3d 1 s reir.arks"discredited his 
o.f,fice" (R. ,176) • Mr. Wayne Murray, Special A.;;ent of the Counter
Intelligence Corps, a member of the audience, characterized the t<J.lk 

. not. as a .frank discussion among a group of youns men, one of whom 
was in unifor:::, as to what the chances of the other men mieht be 

. when they went. into the military service, b·..it rather a Sil~ech m.1de 
to produce a certain effect on those young men •. The accused spoke 
in a sarqastic and cynical :nanner. 

accused.admits makinb the address which he had prepared 
beforehand on a typeviritten form. Ile furthGr admitted 'llaking 3. 

-?tatement that it was his observation that the Military Police were 
chosen la.rgely.·for size and not for training in civil life. He 
remeinbers. making some of the statements attributed to him by Professor 
Leonard and Mr. Hurray. In one case it was his intent to illustrate 
:the point that students would 'be pl{l,ced in the branch of service where 
'their superiors thought they should be placed r~ther than where the · 
indi~ual thought he· could serve best. He was referrine to his own 
experiences, where in one case a letter requesting service ,nth the 
Military Police was una:tl.swered, as also vrere t1':o letters to the \Tar 
Department r·cquesting service with quarterm:is_ter troops on the ..Ucan 
Highway (R. 248) • 

. . As to C!large IV, Specifications 1, 2 .o.nd 3 (A.'ll. 96). The 
rough draft of a letter bearing pencilled notations in accused's 
ha.ndwrit:ing was taken from accused's brief co.se and was entered, in 
evidence ·as Pros. Ex. 91 (R. 193, 194, 197). ':'his letter is almost 
identical with the letter13 which accused is alleged to have Yiritten 
to Dellmore Lessard, }rank l~y, and F. H. Surry. Accused, as a 
witness in his own behalf, ad.~itted sending the letter to Del~nore 
Lessard of Portland, Oregon, and the latter testified that he knew 
accused and had-received such a letter but was unable to find it :in 
his carrespoodence (R. 182, 183) •. He remembered the words "Tory 
Oligarchy" and ''National Progressive Legion" were mentioned, but 
tmderstood these words to mean .that the Legion was a revolutionHry 
organization only.to the extent of influenc:inb the voters against the 
administration. He recalls the letter contained dero3atory state
ments concerning the British l:!nd the "loyal opposition". Accused 
testified that this letter i"/a.S a form prepared by the student members 
of the National Progressive Legion at the University of California 
but with personal changes by himself•.Accused was interested in the 
America First Cor.:rrnittee with which Mr. Lessard ·was affiliated ·and 
the lotter vcs sent as a means of introduction (R. 250). He had no 
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purpose to create a revolutionary mover:ient or to instigate an up-
risillg against the Goverwnent •. He aqmits sending the same form 
of. letter to Mr. lily (Specification 2) and to _Mr. Surry (Specifi
cation 3). It is stipulated that Mr. ?lly would testify that he 
received this letter about 6 July 1942, through the United States 
i:ratls anq over the typewritten signature "Respectfully YotU"s,-,Lt. 
Joseph A. foli, 243rd Q. M. EN., Fort Lewis,_ ifa.shington", a.nd,tna.t
it.was- in an envelope showing the .::.ccused as_.the sender and liearing 
the postmark 11Tacoma Ju1y 2 l,942" (R. 198). The letter received by 
IA", '!/JJ.y was introduced into evidence as Pros. Ex~ 22. Also, during 
the qiestioning or accused en 4 December 1942, he admitted w.riting 
such a letter to Mr. May. Hr. Surry, Seattle, 'iTash:1.nbton, received 
identically the same letter bearmg the same typewritten signature 
and the same postmark and date as the letter to Hr. May. Mr. Surry 
had no previous connection wlth accused. Accused also admitted on· 
4 December that he had written t..riis letter to Mr. Surry (R. 147). 
The respective letters conta:in the identical phraseology alleged in . 
each of th~ three Specificat~ons of Charge r1. 

As to .Additional Charge II (A..W. (:/} - escape from confine
ment). Colonel Roland D. Johnson, Field Artillery, S::U 1907, 
executive officer of Fort Lewis, Yiash:ln:;ton, on 4 December 1942 
(R. 202, 203), in_accordance with orders from the Chief of Staff, 
Ninth Service Command (R. 205), placed· accused ::in confinement. The 
North Fort Lewis Stockade, Fort Lewis, Washington, shows that accused 
was confined 4 December and transferred to the post guardhouse 29 
December (~os. Ex. 23). Because of the fact that accused wrote a. , 
lettar to the post col.!UIWlder at Fort LeVTis, Wa. shington (R. 2:>4), his 
place of cortfinement was changed on 29 December to on~ .of the noncom
missioned. officer's rooms en the second floor of the barracks occupied 
by the post guard detachment~ . Two guards were kept constantly. in · 
his room and an armed guard outside the door (R'. 205, 211; Pros. Ex. 
23). en 11 January 1943 accused, upon :inquiry, was told that he '\'iould 
be tried by court-m1rtial and he requested that his trial be closed 
without p.iblicity. Cn the morning of 12 _January 1943 he -was missing 
(R. 218). A col11.forter arranged to simul.a.te someone lying in his bed· 
with a blanket pulled. over it Tras found, as well as a. rope tied to the 
radiator in his roo'!l hanging from the window. .Accused lett· a note 
on the table addressed to the post prison of~cer (R. 218). Accused 
as a witness :in his ovm behalf admitted that ·he· breached confinement 
and escaped (R. 254). (He also pleaded guilty to this Charge and 
Specifica.tion). 

A.ddiw..onal Charge I (A.\'f. 61 - absence without'leave). After 
·escaping he proceeded to Portland, Oregon, where _he secured a job in 
· a defense :industry and worked for five weeks under the name of Robert 
Lanzi, during wh;_ch time he was dressed .?Jl workmen• s cloths (R. 2S5, . 
256). While vtorking. in Portland, ha addressed a. letter. to the post- . . 
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prison officer at Fort Lewis in which he stated that he would return 
:in the near future. He quit work and purchased a bus ticket to 
Was~ington, D. c., where he arrived about the end of the first week 
of t.hrch. He visited Congressman John I{. Tolan of California, who 
made an appointment for him to meet Congress"!Un John }!. Costello, a 
member of the 1filitary Affairs Com.11ittee of the Souse of Representa
tives. He explained to Mr. Costello the charees against hi.,n and his 
desire to have a clos~ ·trial. About a wee!<: later he told Hr. 
Costello that since arrangements had been made by the latter through 
a colonel in the Ar.ny for a closed trial, he w.J.s ready to return to 
Fort ~wis. He surrendered in 1!r. Costello's office to Colonel Casteel, 
Provost 1nrshal for the District of Columbia. (2. 267, 268, 294), 
dressed in civilian ·clothi.>-1g (R. 220, 221), on 20 Jarch 1943. Accused 
pleaded guilty to the absence without leave in viol3.tion of Article of 
YJ'ar 61, of which offense he "l'ias convicted. · · 

At the reciuest of the President of the Court the law member 
expla:ined to accused his rights as a witness, ·,lhich' e.:i-:p1::ma. tion had 
also been made previously to him by th3 defense counsel. Accused 
elected to be sworn as a. witness in his own behalf (R. 233). His 
testimony covers 70 paces of the record (R. 233 to R. 303). So much 
of his testimony as is pertinent to the offenses of which he vias con
victed has beEll set forth above herein. 

Accused also introduced five character v.itnesses. · Four of 
-these were civilians, whose testimony was stipulated, and the fifth 
was <i,11 Army officer who testified in court. 

Harvey Blair has knomi accused for the past 18 years and he 
is unusually bright, industrious and well behaved. As a boy he ·vras 
very patriotic and had early ambitioz:is to become a member of the 
United States Army. A.11 of accused' a nei.::;.111.::iors S;:Jok~ highly of him 
and do not question his heartfelt patriotism ~R. 309; Pros. Ex. G). 

A.nna Pedemonte; a citizen of the United States wer 21 years 
of age, has known accused for lU years and she lmows him to be of 
good and relu.ble character; patriotic in l1is ideas, loY3,l to his 
country, and capable, :indu3trious and honest {TI. 310; Pros. Ex:. H). 

Mr. T. Ia.eorio, Day Fai·m Island, Alameda, California, a citi
zen of the United States, has known accilsed since birth and !:nows him 
to be honest, capable·and industrious, Ydth a reputation for patriot
ism and love for his country (R. 310, 311; Pros. Ex. I). 

Mr. L. H. ,Ja.loyan, a citizen of the 1Jnited States and a . _ 
veteran of the World w·ar, has been in the ;;rocer.r business at Emeryville, 
California, for the past 25 years. He has known accused for the past 
17·-years •. Accused worked for him in his zrocery store for about fct,.r 
yea.rs\ was an honest, reliable and capable worker. ~Jr. Haloyan has 
observed accused's good qualities and character, and his· patriotism 
and love for his country {I;!.. 311, 312; Pros. Ex. J). 
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First Lieutenant George Hicks, 23rd Quarterna.ster Batta.lion, 

a witness for the defense, testified he first met the accused at 
Fort Francis 2. 'ifarren, ~iyominr.;, a little more than a year previously, 
and had known him at Fort Lewis for almost ten months, commencing in 
lhy 1942; that he had lived in the same barracks with the accused, 
but they ,-:ere never room n.3.tes (R• .306); that he tu:: occasion to be 
in accused's room and accused in his room; that other officers were 
in both rooms from time to time in the customary barracks fraternizing 
after drill hours; that ~ccused had offered him books on government 
in which he was interested, but never any leaflets or pamphlets; that 
accused never said anything to him of a seditious character, or that 
wonld induce him to be dissatisfied with the Army, or the established 
order of.things; that he believed accused had a 0ood reputation as a 
loyal, patriotic officer and citizen (R. JO?). 

4. Findings - Charge I and its Spccificn.tion (~.,,£. 62), dis
respect to the President. 1Jhen an officer of the ~\rmy admits, as 
accused does here, that he is speaking of ::?ranklin Delano Roosevelt, 
the President of the United States, when he refers to him in a pub
"lished writing of which he is the author as "deceiving Delano" and 
characterizes his official presidential utterances as "moronic dribble" 
and "oral garbage", he employs, language which is contemptuous and 
disrespectful per ~· Accused ad'11its personally giving one copy of 
the leaflet conta:inmg such language to a lieutonant stationed at 
Fort Lewis and several co9ies to another officer also on that post. 
Accused.admits introducing into his station, Fort Lewis, Wash:ington, 
more than twenty-five copies of the leaflet entitled "The memy is 
~:tithin", in which this and other contemptuous and disrespectful language 
toward the President is found. The vmole ccntext· of this leaflet 
clearly shows that it ,,as mtended fer general circulation. The fact 
that accused had reproduced 1,000 copies of this pamphlet by the 
mimeograph process justifies a logical inference that he :intended it 
for distribution. He admits mailing this and other leaf1ets to 
civilians in Portland, Oregon, and Tacoma, Yfash_'ington. Accusea. alcne 
had· possession and control of this leaflet. He kept it in his quar
ters, where a package of these leaflets was fol.Uld ready for mailing 
(R. 109). Copies of this identical leaflet were .found in the lockers 
of the Officers' Club at Fort Lewis, to 'Which he had convenient ac~ess, 
either in person or through an ·agent. Vlheb qu.Efstioned in ccmnection 
with an invest_igation of the :incident, i.e., the. finding or the leaf
lets in the club lockers, he immediately produced from the pocket ·of 
his uniform blo~se the very same leaflet, folded in the identical 
manner as those found in the club lockers. These facts establish a 
cha:in of circumstances which excludes any reasonable hypothesis but 
that of guilt and i'lhich are inconsistent with any ;easonable ,hypothesis 
of accused's innocence. The following precedent cases support the 
conclusion of the Boo.rd as to th~ issue of disrespect: 'CM ·13350.5-
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Texler; CM 229816-Haardt; Cll 120d90-~lek; CH 118731-TJndr; r:;~.r 118263-
Brandon; CM 134107-Coombs; Ci,: 122031-li.Qlli; and C;··! 134337-Hendley. 

Charge III, Specification 2 (A.'.'I. 95), conduct ':)Ilbecominr:; 
an officer and a gentlenan. Accused lectured to a class of young 
men at Wash:ington State Collebe, Pullman, Washington, on 17 October 
1942. Although unofficial, the lecture was delivered in the full 
uniform of a.n officer :in the United States Army. The subject m'.ltter 
had been carefully prepared and typewritten beforehand. It 1'ras not 
spontaneous or undelicerated. His topic was 11 'l'he Opportunities fqr 
College Trained ~en :in the 1.:ilitary Police Corps". A.bout fifteen 
students were :in the audience, :in addition to Professor Leonard, their 
:instructor, and a }.x. Murray. Ue1::.bers of his audience were soon to 
enter the armed forces, and naturally were interested :in learning ho1't, 
and by wha.t methods, they would be assif,Iled t.o military duty and 
their talents and training assessed and ;.;.tilizod b:r the Army~. The 
accused's utterances slandered the justice and efficiency of the 
r.1ethods of administration of the Arrrry personnel syste:.:. Political 
infiuence and ignorance were asserted as the distinzuish:ing charac
ter13tic s of the Army system. The lecture was obviously dbsi::,:ied to 
shatter the faith of the students in the :integrity of t-"1e Army's 
method of assignment of personnel to specific duties in time of war. 
The sneering, cynical and sarcastic manner of accused's delivery of 
this lecture emphasized and defined hj_s real I''-".!'pose, viz., hold:ing 
the operation of the Army personnel system up to ridicule and to con
tempt. The intent of a, person in ma.kine a defamatory statement may 
be inferred from the language used (CI.1 163771, 1926). 

The utter-mg and publication by an officer, throurh the public 
press, of a statement contemptuous and disrespectful of the adninis
tra.tion of the Ylar and Navy Departments "Vrith intent to discredit such 
administration, is conduct prejudicial to cood order and military : 
discipline (C~ 168771, 1926, par. 454(27), Diz. Ops. J~G 1912~40). 

In the instant case the Boa.rd of Review is of the opinion 
th9. t the evidence fully sustains the cuilt of accused of the offense 
set forth :in the allegations of this Specification, but th:.t it 
should be found an offense prejudicial to good order and military 
discipline :in violation of.article .of ·1{ar 96, rather than conduct 
unbecommg an officer and a gentleln:l.n within the purview of .t..rticle 
of War 95. 

Charge III, 3 SpecEicaticns (.\.\"(. 96), conduct of a nature 
to bring discredit upon the military service. i~ccute:i 9.dmits writ:ing 
the three letters set forth :in Specifico.ticns 1, 2 and 3 o~ this 

· Charge to three civilians, !Jr. Lessard, I.x. :tly and ~:r. Surry, res
pectively. Accused had no acqua:intance witri ~Jay or Surry (R. 147-
250). The letters are identico.l in content and expression. The 
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original draft of this letter, ,vith penciled corrections and amend
ments in the accused I s h.a.ndwritine, was found in his brief case in 
accused's quarters at Fort Lewis. The ?urpose of these letters is 
to solicit the recipient's cooperation with, and support of, the 
National Progressive Legion, an organization to which accused belonged 
,mih a ;:;"':.'.ld~t at the University of California. The letter states 
that the l)rinciples for which the National Progressive legion stands 
includes these: 

rr~ie are anti-Soviet, anti-Nazi, and .:.nti-British. In for
eign affairs we recognize :Ell.gland as our hereditary enemy 

* * * "· 
'":le are not a 'loyal opposition'. Accordingly, I trust you 
will treat this letter confidentially". 

Accused testified that he :included the request that this letter be 
treated confidentially bocause he realized it vias unbecom:ing for an 
officer and a gentleman to write a letter of that nature, but he 
mailed it nevertheless.' 

In peace time the sophomoric theories of govern::ient dissemi
nated by a callo,1 college student, impressed with his ov.n import:ince, 
may perhaps be excused as the expression of an inferiority complex 
or· the natural desire of an obscure and mediocre personality to seek 
the limeli'ght of publicity, but in time of w.:ir the same mental atti-

. tud.e, the same expressions and the same type of propaganda of danger
ously s~bversive ideas, el!l9.llatinG from a corn.~issioned officer of the 
Army of the· 'United States, who speaks from behind the prestige that 
automatically goes with the u11iform of an officer and who has taken 
a sole:nn oath to uphold and defend the Ccnstitution of the United 
States, may not be li3htly dismissed or exc 11sed on the ground of youth, 
ignorance or inexperience. Radic~lism of this sort becomes danGerous 
disloyalty under the chaneed circumstances. 

The accused's exaggerated protestations of love of country
and loyalty to the Army ma.de since his disloyalty W:lS unearthed are 
so cle::.rly contraducted by his actions and s1)oken and 't'II'itten words 
that no· further argument is needed to establish his hypocrisy or his 
guilt of the three specific offenses of conduct to the discredit of 
the military service than the ample and competent proof of record 
tha:t, he wrote, sent through the mail &.nd thereby published the letters 
in question. 

Additional Charge II (A.1
::. 69), ·escape from confinement, 

and Additional Charge I (..t..W.· 61) ,· absenco without leave. Having 
been legally placed :in confinement in the camp stockade at rort Lewis, 
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Washington, on 4 September 1942, by order of the commanding generaJ. 
of the Ninth Service Command, accused escaped therefrom on 12 
January 1943, five weeks and four days later• .After his escape he 
was absent without leave until he surrendered at Washington, D. c.
on 20 March 1943, a perlod of.two months and eight days. The find
ings ofg,uilty as to both of these Charges are based on clear and 
conclusive evidence of record, the pleas of guilty of accused and. 
his admissions as a witness in his 01Nn behalf. 

During this prolonged wartime absence, the accused worked 
in~ civilian defense plant and several other factories, dressed 1n 

.civilian clothes, and used an assumed name, in Portle.nd, Oregon, 
for five weeks. Subsequently he crossed the continent to ·;tashington, 
D. c., where he called on a Congressman for the purpose of arranging 
a closed trial of the Charges against him. Acting on the Congress
man's advice, he surrendered ~o the Provost Tui!;l.l'~hal of the District 
of Columbia. 

Notwithstanding that all the essential elements of deser
tion were established by the prosecution's evidence as to Additional 
Charge.I (desertion), the court found accused guilty of absence 
without leave only. 

Uhen accused broke confinement he left a note in which he 
complains that his. requests for military service in Alaska and Canada 
had been refused, and states that his attachment to the armed forces 
remains "unswervinrly loyal". While absent without leave and work
ing at Portland, Oregon, he addressed another note to his comnanding 
officer in which hs states, "There is nothing 1n the world which I 
cherish more than an opportunity to return to the armed forces". 
Shortly thereafter he purchased a bus ticket for 11ashington, D. c. 
These statements are quoted to illustrate the insincerity and hypo
crisy of accused's expressions of love of.country and· service to the 
Army. Ris actions indicate clearly that he had no intent whatever 
to comply either with military law or with his responsibilities as 
an officer. 

5. i'far Department records disclose that accused is now 23 years 
of age. He is of Italian descent •. His father, born in Italy, was 
naturalized in 1925. Accused is a legal resident of Oakland, 
California, and graduated from the University High School in that 
city in 1938. He had one year's training in the Junior R.O.T.C. in 
high school. He attended the University of California for three and 
a half years, two years of which he was a cadet in the R.O.T.C. In 
his senior year he was appointed a second lieutenant, Q.M.C. Reserve, 
5 February 1942, executed the oath of office on 11 February 1942, and wa 
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imr.1.e0iatel:1• called to active duty. He was stationed for a short 
time at Fort ~o.ncis t. ·,'farrcn, WyominG, anrl later at Fort Levds, 
\"[ashin::;ton. 'l'he record of tri:11 shows that his father is employed 
by t,he Bank of America o.t &in Francisco, California (P.. 253). 
Apparently accused, over a period of about four years, h1d worked 
in sor.i.e capa.city·, not stated, in l.i:3.loyan' s r;rocery store, :r.:treryville, 
California (r.. 312). 

6. The court \Vc?.s le~ally constituted. No errors injuriously 
affecting the substantial rights of the accused were cormdtted during 
the tri.3.1. For the reasons stated, the B0'.3.r::1 of Review ,is of the 
opinion that the record of trial is locally sufficient to support 
the finding of guilty of Charge I and its Specification; legally 
sufficient to s1.1pport only so :::ruch of the finding of r;uil ty of Charge 
III and Sr,eciticatim 2 thereunder as involves a findin~ of guilty 
of viofatinn of Article of War 96; lezall:r sufficient to support the 
findincs of guilty of Charge !V and the three Specifications there
under; les:a.lly sufficient to sup!1ort the finding of guilty of absence · 
v:ithout leave in violation of Article of War 61 as to the Specifica- · 
tion of Additional Charge I, and a finding of guilty of Additional 
Cha.rce II .and the Specifkation t~oreunder. The record of trial is 
lecally sufficient to zn1"lr,ort and to i.-mrrant confirnation .of the 
sentence. Dismissal is authorized upco conviction of violation or 
Articles of "'J~r 62, (J:) and 96. 

c:=:::::J/J,::::s.~~·~~~-=·===.:-~~~f-...;_"-,c.-~-, Judge Advocate. 

Judge ~\dvocate. 
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1st Ind. 

War Department, J.A.G.O., 31 JUL 1943 - To the Acting Secreta1"7 ot War. 

1. Herewith transmitted tor the action ot the President are the 
record ot trial. and the opinion ot the Board ot Review in the case ot 
Second Lieutenant Joseph A. Poli (0-437334), Service COlillland Unit 1907, 
Quartermaster Section. 

2. I concur in the opinion or the Board ot Review that the record 
or trial is legally sutticient to support the findings ot guilty ot 

Charge I (A.W. 62) and its Specitication, use and publish con• 
temptuam.s BJJ.d disrespecttul words against the President ot the United States; 

Only so much ot the tindings or guilty ot Charge III (A.W. 95) and 
Specification 2 thereund&r, as involves a tinding ot guilty ot .Article ot 
War 96, conduct prejudicial to good order and millta1"Y' discipline, by 

- speaking with contempt ot the administration at the War Department personnel 
system with intent to discredit such ~dministration, in a public lecture 

. delivered in unitorm to a group ot university students; 

Charge IV (A.VI. 96) and three Specifications thereunder, dissem
ination, by personal letters to three civilians, ot sentiments disloyal 
to the 9<>vermnent ot the United States and to its milita1"Y' allies, con
stituting conduct ot a nature to bring discredit upon the mil1ta1"7 service;· 

Additional Charge I (A.W. 61) absence without leave in war-tilDs at 
two months and eight days, as a lesser included offense under Article ot War 
58 ( desertion) ; · 

Additional Charge II (A:.w. 69) escape trom continement. 

The tindings are legally sutticient to support the sentence and 
to warrant contirmation thereot. An otticer convicted ot .AX'ticle ot War 
62 or 69 "shall be dismissed trom the service or su:tter such other punish
ment as a Court-Martial JDa1' direct", and, upon conviction ot violation ot 
either Ar.ticle ot War 61 or 96, any person in the milltary service may be 
punished at the discretion ot the court. '1be confinement ot the sentence · 
imposed, 20 years, is legal, but too severe. I recomnend th4t the sentence 
be contirmed, but because ot the youth ot the accused (22 year1) I turther 

- 16 -



(16?) 

recommend that 10 years of the confinement of the sentence be remitted, that 
as thus modified the sentence be carried into execution, and that the United 
States Disciplinary Barracks, Fort I.aavenworth, Kansas, be designuted as the 
place of confinement. 

3. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his action, and a fonn of Executive action 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with approval. 

-~.· ~ 
;· Q.~~ 

Myron c. Cramer, 
Maj or ,General, 

The Judge Advocate General. 

3 InclS. 
Incl. l-Record of trial. 
Incl. 2-Draft of let. for 

sig. Sec. of i;ar. 
Incl. 3-Form of action. 

(Findings disapproved in part in accordance with recommendation of The 
Judgt, Advocate General. Sentence confirmed but confinement reduced 
to ton years. G.C.M.-0. Z75, 29 Sep 1943) 





WAR DEPART1iENT 
A:rrrry Service Forces 

In the Office of The Judge Advocate General N,O. 
Washington,D.C. 
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1. ! JUL 1943Si?JGH 
CM 235624 

UNITED STATES ) ARJ.lY AIR FORCES 
) SOUTHEAST TRAINING CENTER 

v. )· 
) Trial by G.C.M.,convened 

First Lieutenant ERNEST R. ) at Stuttgart Arnv Air 
V/ADE (0-299203), Infantry. ) Field, Arkansas, 12 MBiY 

) . 1943• Dismissal. 

---·---
OPINION of the BOARD OF REVIffi 

HILL, DRIVER and LO'ITERHC6, Judge Advocates ----~-----
1. The Board of Review has examined the record of trial in the 

case of the officer named above and submits this, its opinion, to•The 
Judge Advocate General. 

2. The accused was tri.ea upon the following Charges and Specif.1.
cationsa 

CHARGE I z Violation of the 95th, Article ·of War. 
Specification la . In that First Lieutenant Ernest R. Wade, 

Stuttgart Arm:, Air Field, Stuttgart, Arkansas, ...aa, on or 
about January 6, 1943, drunk in unifom in a public place, 
to-wita Pauline 1s Restaurant, in the City of Stuttgart,· 
Arkansas. 

Specification 21 (Finding of Not Guilty). 

CHARGE II1 Violation of the 96th Article of war. 
Specification la (Finding of Not Guilty). 

Specification 21 In that First Lieutenant Ernest R. Wade, 
Stuttgart Arrrry Air Field, Stuttgart, Arkansas, having re
ceived a·lawful order from Captain Yerril Hallowell to 
report to the Adjutant's Office at la30 P.M. on Saturday, 
Februaxy 6, 1943, the said Captain Hallowell being in the 
execution of his office, did, at Stuttgart Army Ai_r Field, 
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Stuttgart, Arkansas, on or about February 6, 1943, fail 
to obey the same. 

CHARGE III: Violation of the 85th Article of War. 

Specification l: In that First Lieutenant Ernest R. Wade, 
Stuttgart Arrzy Air Field, Stuttgart, Arkansas, was, at 
Little Rock, Arkansas and Stuttgart Army Air Field and 
intennediate points, on or about January 25, 1943, found 
drunk while on duty in charge of the Post laundry truck 
en route from Stuttgart Army Air Field to Little Rock, 
Arkansas, and return. 

Specification 2: In that First Lieutenant Ernest R. Wade, 
Stuttgart Arnzy' Air Field, Stuttgart, Arkansas, was, at 
Little Rock, Arkansas, and Stuttgart Anrry Air Field and 
intermediate points, on or about February 5, 1943, and 
early in the monti.ng of February 6, 1943, found drunk on 
duty 'While in charge of the Post laundry truck en route 
from Stuttgart Army Air Field to Little Rock, Arkansas and 
return. 

•ADDITIONAL CHARGE I: Violation of the 95th Article of War. 

Specification: In that First Lieutenant Ernest R. Wade, 
Stuttgart Army Air Field, Stut\gart, Arkansas, was, at 
Stuttgart, Arkansas, on or about May 1, 1943, in a public 
place, to-wit: STOP INN, drunk and disorderly while in 
uniform. 

ADDITIONAL CHARGE II: Violation of the 96th Article of War. 

Specification& In that First Lieutenant Ernest R. \'fade, 
Stuttgart Army Air Field, Stuttgart, Arkansas, did, at 
Stuttgart, Arkansas, on or about May 2, 1943, wrongfully 
strike Technician Fifth Grade James Dunson on the face 
and body Yd.th his fists. 

. \ 

He pleaded not guilty to all Charges and Specifications and was found 
not guilty of Specification 2, Charge I and Specification 1, Charge 
II, and guilty_ of all other Charges and Specifications. He was sentenced 
to dismissal and total forfeitures. The reviewine authority approved 
only so much of the sentence as involves dismissal and forwarded the 
record of trial for action under Article of War 48. 
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3. The evidence for the prosecution shows as to Specification l, 
Charge I, that on the evening of 6 Janua:cy 1943, accused in uniform. 
was sitting with other military personnel in a booth in Paulina's 
Restaurant in Stuttgart, Arkansas, where he could be seen by others in 
the restaurant. The head of accused hung down, but he did not appear 
to be injured or sick. Upon the request of an officer, Sergeant 
Haskell Armstrong and an unidentified individual helped accused get to 
his feet and walk to a car in front of the restaurant. Sergeant 
Armstrong opened the car door and accused slid into the rear seat but 
did not slump over. Sergeant Armstrong did not smell liquor on the 
breath of accused but in his opinion the accused was intoxicated be
cause he staggered and his speech was thick. First Lieutenant Scott 
u. Davison and his wife were in Pauline's Restaurant on the evening 
of 6 January 1943 and observed the accused being "partially carried" 
out of the restaurant by two military policemen. The feet of accused 
were dragging, his head was dropping over and he had to be supported 
(R. 8-18; Exs. A & B). 

With respect to Specification 2, Charge II, Captain-Yerri11 
Hallowell, Post Adjutant at Stuttgart Air Field, on Saturday, 6 Febru
ary 1943, was order.ed by the Collllllanding Officer of the Stuttgart Arrrry 
Air Field to check with accused on 'certain reports as to the latter's 
conduct. Captain Hallowell discussed with accused his previous cooduct 
and also his work on certain plans and in his capacity as Post Adjutant, 
ordered accused to report back to him at his office "at 1130 P.M. on 
the same date" to deliver the plans and receive further instructions. 
The accused did not report· as ordered, did not call by phone, and 
apparently made no effort to use any other means of communication to 
explain why he did not report at the time ordered. At 6 p.m. Captain 
Hallowell saw accused in the quarters of accused and served an order of 
arrest on him (R. 32; Ex. F). 

As to Specification 1, Charge III, accused was during the months 
of January and February 1943 on duty as laundry officer at Stuttgart .Arm:! 
Air Field, and had charge of the laundry truck which carried the post 

· laundry to Little Rock, and back. On 25 January 1943, the laundry truck, 
driven by Corporal Nunzio Schiralli and in charge of the accused, made 
a trip to Little Rock'. On the wa:y, accused bought a pint bottle of 
whiskey, from which he took two or ~ree light drinks and gave drinks to 
the enlisted men. The truck arrived at Little Rock about noon and was 
unloaded. After lunch, Corporal Schiralli returned to the truck, checked 
the laundry in the absence of accused and had the truck loaded by -3 :JO p.m; 
accused did not return until 4:30 p.m., when he ordered the laundry taken 
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off the truck, rechecked and reloaded. Accused could walk all right 
and he was able to give the proper ord~rs, but in the opinion of 
Corporal Schiralli was drunk in Little Rock and upon return to the 
Field because of the way he was talking and acting. His breach smelled 
of liquor and you had to get close to l}im to understand what. he was 
saying. On the way back to the Field ~ccused bought a quart bottle of 
whiskey, stopped the tr_uck three times and each time took a drink and 
offered a. drink to the enlisted men. When they reached the post, 
they went to the 894th Squadron, where;there was no one to help unload 
the truck except a staff sergea.nt. Th"re was quite a little talk 
going on and suddenly Lieutenant Wade ~aid "Just drop it on the gro,md 
and I don't give a 'hoot' who picks it'.up" (R. 19-23, 26; 29-32). 

As to Specification 2, Charge III, accused·was on 5 February 
1943 in charge of the laundry truck ori a trip to Little Rock with 
Sergeant Broski as driver. First L:i.e·a.tenant Farris w. Smith and Staff 
Sergeant Earl Adkins accompanied them. Accused had about two drinks 
of whiskey and some beer on the way to Little Rock. After the truck 
was unloaded, Lieutenant Smith and Sergeant Adkins went to lunch. When 
they returned at 2:JO p.m\, the truck was gone. About 5:30 p.m., ac
cused and the driver returned to th.e laundry in the truck, and accused 
helped load the laundry. Lieutena.,i.t Smith was of the opinion that ac
cused was then drunk because he staggered when he walked and talked 
"a little out of the way". Staff' Sergeant Adkins based his opinion that 
accused was then drunk and could not perfonn his duties in a normal 
manner upon the facts.that accused staggered a little, his eyes were 
bleary and his speech thick. The driver·was also drunk and the accused 
would not agree to let Sergeant Adkins drive the truck. Sergeant Adkins 
then left and went back on a bus. En route to the Field the accused 
took three drinks from a whiskey bottle. At Hazen at about nine 
o'clock, the accused stopped at a restaurant and had some beer. Ac
cused and the driver then drove off in the truck in the direction of 
Little Rock leaving Lieutenant Smith pehind. Lieutenant Smith secured 
a ride in a civilian truck and reached the Field about eleven o'clock. 
In the opinion of Lieutenant· Smith the accused was then drunk, and his 
mental faculties were impaired by alcohol. Corporal F. w-. March, Jr., 
who saw the accused at Hazen, was of the opinion that the accused was 
drunk, because his conduct was "out of the way" for an officer, and be
cause of his actions and appearance. About three quarters of an hour 
after accused drove off toward Little Rock, he returned to the 
restaurant in Hazen and later reached the Field in the latUldry truck 

' (R. 33-50) • 
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As to the Specification, Additional Charges I and II, accused 
was at about 11:JO p.m., 1 May 1943, in the bar room of the Stop Inn, 
a dance hall and beer tavern at the south end of Stuttgart. Sergeant 
John T. Rains was standing back of some enlisted men seated at the 
counter. Accused was walking around the room with a bottle of beer in 
his hand. Accused said to Sergeant Hains that a dog en the floor 
should not be there and. that the dog had not been vaccinated. When 
Sergeant Rains pointed out the vaccination tag, the accused continued 
to talk about the dog. As the talk grew louder, Sergeant Rains walked 
awa:y., followed by the accused, who called attention to his rank. About 
that tiJne·accused stated "any or all oi' you that don't like it, can 
step outside" and walked toward the door. Technician James Dunson was . 
standing in the doorway watching a girl pla:y the pinball machine. As 
accused approached, Dunson stepped through the door and held t~e screen 
open. Accused without any warning struck Dunson in the neck with his 
fist. Dunson hit back, knocking accused to the ground, and·'When ac
cused got up and tried to hit him again, Dunson again knocked accused 
do'W?l. Dunson had not heard accused ask anyone to "step outside"• He 
was scared by the blow and didn't know mio had struck him until after ·1t 
was all over. Neither Dunson nor accused said anything during th• 
fracas. Sergeant Hains believed accused was drunk because his eyes were 
"wild looking", because of his loud talking and because he was stagger-

. ing a little. Corporal W. H. Crowe was of the opinion that accused waa 
drunk because ot his "looks" and his actions. Technician Dunson be
lieved accused was drunk because he was staggering around and talking 
"awful loud". Second Lieutenant Salvatore Gallo, Jr., of the military 
police stated that the accused was drunk both before and af'ter the 
fight, and smelled liquor on his breath. The collar and tie ·or accused 
were all "mussed up" and he had blood on his shirt (R. Sl-74). 

4. For the defense, Captain Daniel J. Smart and Uajor Im.eat H. 
l.iiller teati1'ied by deposition that they had known acouaed for ten 
year, and for fifteen montha, Nspeotively, that in their uperience, 
accused had alwaya conducted himael! aa an officer and a gentleman and 
had never will1'ully diaobeyed a direct order from h11 oommandins otficer, 
that hia reputation waa exctllont, and that in their opinion, accu11d'• 
personal h&bita, moral.a and Hli'•reapect wort txotllent. It wa, , 
1t1pulated that Captain Mark JJ. Youns, if' preaent, would t11tUitd to 
tht Ill.ml e!ftot (Re 75•76J Exie l &nd 2),. 

Tht aocuoed elected to remain 1il1nt (R. 76), 
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.5. a. Specification 1, Charge I:. The evidence shows that the 
accused was on 6 January 1943, drunk in uniform in a public restaurant 
as alleged., :m the presence of military personnel and civilians. He 
was not disorderly. When at the request of an officer, a noncom
missioned officer and an unidentified individual took accuse.d by his 
arms and assisted him out of the restaurant, his feet were dragging 
and his head was dropping over. The drunkenness of accused was not 
gross., he was not disorderly, nor was his drunkenness characterized by 
a discraceful exhibition of M.mself. In the opinion of the Board the 
evidence does not support a violation of the 95th Article of War, 
but does support findines of guilty in violation of the 96th Article of 

· War. 

~· Specification 2, Charge II: The evidence shows that on 
6 February 1943, the Post Adjutant, after ha had discussed certain 
natters with the accused by direction of the Commanding Officer of the 
Field, ordered the accused to report to the Adjutant in his office at 
1:30 p.m., on the same date for further instructions. The accused 
did not report nor communicate with the Adjutant. At 6 p.m., the 
Adjutant saw the accused in the ,quarters of accused and served on him an 
order of aITest. The evidence without contradiction supports the find
ings of {;Uilty of Charge II, and Specification 2 thereunder. 

c. Specifications l and 2, Charge III: The evidence shows that 
en the two dates alleged the accused was on duty as laundry officer at 
the Field and in charge of the laundry truck carryine laundry to. Little 
Rock and return:ing finished articles to the Field. · 

On 25 January 1943 (Spec. 1), the accused boueht whiskey during 
the trip to Little Rock, took two or three drinks and gave drinks to 
several enlisted men. At Little Rock the driver checked the laundry 
and completed loadine the truck by 3:30 p.m. When the accl.!Sed returned 
at 4:30 p.m., he ordered the laundry taken off, rechecked and reloaded. 
On the return trip to the Field, the accused bought a quart bottle o:t 
whiskey, stopped the truck three times to take a drink and each time 
offered a drink to the enlisted men. At the Field, when there were no 
men present to unload the truck, the accused said "Just drop it on the 
ground and I don't give a 'hoot' who picks it up". Corporal Schit'alli, 
the driver of the truck, believed accused drunk because his breath 
smelled of liquor and because of the way he was talking and acting. 

On 5 February (Spec. 2) the accused had two drinks of whiskey 
and some beer while en route to Little Rock. After the truck was un
loaded, the accused and the driver left with the truck and did not return 
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for at least three hours. The accused was drunk and could not rierform 
his duties in a normal manner. He staggered, his eyes were bleary 
and his speech thick. The driver was also drunk, but accused would not 
agree to let another soldier drive the truck. On the return trip the 
accused had three drinks of whiskey. At Hazen the accused weht into 
a restaurant., had sore beer, and then he and the driver drove back 
in the direction of Little Rock, leaving another officer behind. The 
accused was drunk at Hazen, his mental faculties were impaired by 
alcohol and his conduct was "out of the way11 for an officer. About an 
hour later the truck returned to Hazen and continued on to the Field·. 

The evidence shows that both on 25 January and 5 February 1943., 
1'hile on duty in charge of the post laundry truck, accused was drunk 
within the Qefinition that any intoxication which is sufficient sensibly 
to impair the rational and full exercise of the mental faculties is 
drunkenness within the meaning of the 85th Article of War (par. 145., 
MCM., 1928). 

d. Additional Charges I and II: The evidence shows that on 
l May 1943., just before midnight., the accused was walking around in the 
11Stop Inn" a tavern arrl dance hall, and entered into an argument with 
Sergeant Rains about a dog on the floor. When Sergeant Rains moved 
away because the accusea continued talking loudly, the accused followed 
him., invited attention to his rank and then stated that anyone who did 
not like it could step outside. As the accused approached the doorway., 
Technician D.mson., Viho was standing near the door watching the play on 
a pinball machine and had not heard the remark of accused, stepped 
through the door and held the screen open. 1he accused without any 
warning struck Dunson in the neck with his fist. Dunson was scared by 
the blow., and knocked his assailant down twice before he discovered 
that the accused was an officer. The accused smelled of liquor., 
staggered a little, talked loud and had "wild looking" eyes. 

The evidence as to the assault (Add. Chg. II) is cJ.ear and 
constitutes a violation of the 96th Article of War. 

With respect to Additional Charge I., the evidence shows that 
the accused was drunk and disorderly. The drunkermess was not however 
of a gross character, nor was it characterized by peculiarly shameful 
conduct or disgraceful exhibition of himself by the accused. The striking 
of the soldier was disorderly but not of such degree as to ,rarrant a 
finding of guilty in violation of the 95th Article of Viar. In the opinion 
of the Board the evidence does not support a finding of guilty in 
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violation of the 95th Article of War, but does support findings of 
guilty in violation of the 96th Article of War. 

6. The accused is 40 years of age. The records of the Office 
of The Adjutant General show his service a.s follows: I<'ederally 
recognized as second lieutenant, Infantry, Haine National Guard 28 
1/.ay 1932; appointed second lieutenant, Infantry Reserve, 6 July 1932; 
appointed first lieutenant, Infantry-Reserve, JO January l934J 
appointed first lieutenant, Infantry, National Guard of the United 
States, 4 April 1934; active duty 24 February 1941; assigned to duty 
with Air Corps, 24 September 1941. 

7. The court was legally constituted. No erro1·s injuriously 
affecting the substantial rights of the accused were committed during 
the trial. The Board of Review is of the opinion that the record of 
trial is legally sufficient to support only so much of the findings 
of guilty of Charr,e I and of Additional Charge I as involves findings 
of guilty in violation of the 96th Article of Ylar, legally sufficient 
to support tre findings of guilty of all other Charges and Specifica
tions, and legally sufficient to support the sentence and to warrant 
confirmation of the sentence. Disndssal is authorized upon conviction 
of a violation of the 96th Article of War and is mandatory upon con
viction of a violation in time of war of the 85th Article of War. 

Judge Advocate 

Judge Advocate1~~~. 
--~oLt-+_.,~.__--_1_:J_f_J..<L Judge Advocate_____., 
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1st Ind. · 

War Department., J.A.G.0.,1 T SEP 19~3 - To the Secretary of Vl<U". 

. 1. Her~with transmitted for the action of the president are the 
record of trial and the opinion of the Board of Review in the case of 
First Lieutenant Ernest R. Wade (0-299203)., Infantry. 

( 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support only so .much of the find
ings of guilty of Charge I and of Additional CharGe I as involve find
ings of guilty in violation of the 96th Article of War., leealJ.y suffi
cient to support the findings or guilty of all other Charges and Speci
fications and legally sufficiE:nt to support the sentence and to· 
warrant confirma:tion thereof. , 

The accused was drunk in unifonn·iri a public place on 6 Janu
a:ry 1943., failed to obey on 6 February 1943, a lawful order of ris 
superior officer to report to his office, was drunk on duty on 25 
January and 5 February 1943, was drunk an<l disorderly on 1 May 1943 
1n a public pl.ace while 1n uni.form, and struck an enlisted man with 
his fist. The reviewing authority. approved only so much cf the sen
tence to dismissal arxl total forfeitures as involved dismissal. 
Thereafter on 30 August 1943 the reviewing authority, in view of the 
fact that this officer had given evidence of rehabilitation and was 
rendering valuable service, reconunended that the execut:i.on of the sen
tence of dismissal be suspended. I reconnnend _that the sentence be 
confirmed, but that tJ:ie execution thereof be suspended dur.:ng the 
pleasure of the President. · 

3. Inclosed herewith are the draft of a letter fer your siena~ 
ture, transmltting the record to the President for his action, and a 
form of Executive action carrJing tha·t recommendation into effect. 

~a. 

3 Incls.- · l~on C. Cramer, 
Incl.1-Record of trial. Maj or General, 
Ipcl.2-Drft. ltr. fer The.Judge fr.dvocate G€neral. 

sig. Sec. of War. 
Incl.3-Form of action. 

(Sentence ca1firmed but execution suspended. o.c.u.o. 382,
25 Nov 1943) 

-9-

http:execut:i.on


.. 



WAR 'DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
'ifashington. D. c. (179) 

SPJGK 
CM 235644 1.8 AUG 1943 

UNITED STATES 30i'H INFANTRY DIVISION ~ 
v. ) Trial by G.c.M., convened at 

) Camp Blanding, Florida, 16 
Second Lieutenant FRANCIS ) Ma.y 1943. Dismissal. 
H. SAUNDEil:t (0-1293125), ) 
Infantry. ) 

OPINION ot the BOARD OF REVIEW 
LYON. HILL and .ANDRl!.'WS, Judge Advocates 

1. The record of trial in the case of the officer named above 
has been examined by the Board ot Review and the Board submits thia, i ta 
opinion, to The Judge Advooate General. 

2. Accused was tried upon the following Charges and SpeoirioatioDBI 

CHARGE Ia Violati_on of the 85th Artiole ot War. 

Specification la In that Second Lieutenant Francis H. 
Saunders, Headquarters Company, Thirtieth Infantry 
Division. was. at Camp Blanding. Florida, on or about 
March 20, 1943. found drunk on duty as Personnel 
Adjutant. 

Specification 2a (Finding of not guilty). 

CHARGE Ila Violation of the 61st Article of War. 

Specificationa In that Seoond Lieutenant Francis H. 
Saunders, Headquarters Comp~, Thirtieth Infantry 
Division, did, without proper leave, a.bsent himaelt 
from his place of servioe at Camp Blanding, Florida, 
from about 0745, April 22, 1943, to about 1345, 
April 23, 1943. 

CHARGE IIIa Violation of the· 95th Artiole of War. 

Specitication 1 a In that Se oond Lieutenant Francia H. 
Saunde~s, Headquarters Company, Thirtieth Infantry 
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Division. having been accused of absence from duty 
and being on duty while under the influence of in
toxicating liquor. did, on or about ?Jarch 6, 1943, 
in order to induce Major Hal D. ·MoCown, his command
ing officer. not to prefer charges against him for 
such conduct and.escape trial therefor, make and 
give his said commanding officer his oral promise 
and pledge that he would never again come on duty 
with the smell of liquor on his breath, or be absent 
from duty at any time during duty hours or words to 
that effect, whereupon and in consideration of the 
said promise and pledge, the said Major Hal D. hlcCown 
did not prefer charges for said offense; but, ·notvdth
s·ta.nding the said promise and pledge, the said Second 
Lieutenant Francis H. Saunders, did violate the same 
in that he did, on or about Na.rch 20, 1943, appear on 
duty under the influence of intoxicating liquor and 
did on said date absent himself from duty during duty 
hours, and did, on or about April 23~ 1943, absent 
himself_from duty during _duty hours. 

Specification 21 In that Second Lieutenant Francis H. 
Saunders, Headquarters Company, Thirtieth Infantry 
Division, was, at Camp.Blanding, Florida, on or 
about April 23, 19431 drunk in camp. 

He.pl,aded not guilty to all Charges and Specifications. He was found 
guilty of all Charges and Specifications except Specification 2 of Cha.rge 
I, of which he was found not guilty, and Specification 2 of Charge III of 
which he was found not guilty of a violation of Article of War 95, but 
guilty of a violation of Article of War 96. Evidence was introduced of 
one previous conviction by general court-martial for failure to appear 
at the fixed time and place for duty in violation of Article of War 61. 
He was sentenced to dismissal, forfeiture of all pay and allowances du~.. 
or to become due, and confinement at hard labor for twenty years. The 
reviewing authority approved only so rnuch of the sentence as provides 
for dismissal and forwarded the' record of trial for action under Article 
of War 48. 

3. The evidence for the prosecution is as follows& 

Specification 1 of Charge I. On 20 March 1943 the accused was the 
personnel adjutant for Headquarters Company, 30th Division. He reported 
for duty at 9115 a.m. and remained in the office 15 or 20 minutes, during 
which time he talked with Staff Serg~ant John R. Hamilton and some of the 
other clerks ill the office (R. 18, 19). When aocused left the office he 
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said that he i.·ras ~oin::; to ~;ivision Heu.dquarters (~;.. 19). Jer0et'-l:t 
Eam.ilton stated that vrhen he first saw accused he could tell b:,' the 
expr0ssion on his face t:1at t:wre wo.s somethi:J.g unusual or a'.:mori,1a.l 
!\bout him, 

11 ***his eyes were bloodshot, his face was drawn and 
the .manner of his speech was somevrhat blurred. I could 
tell that he had been" drinking e.nd was under the influ
ence of liquor at that time. • * * During my conversat~on 
with the Lieutenant, I could smell liquor on his breat!1'1 

(R. 20)~ 

On cross-e:-::a.r.dnation defense counsel insisted that the ·:ritne~s ste.'::c 
whether or not accused was drunk. The witness replied, 

"The only way I could answer that question, sir, would 
be to•*• call the degree of drunkenness. •**a man 
could be drunk and still be able to stand up and have 
normal appearances to some extent. Some people mi6ht think, 
'drunk', would be in a state where he could not waJ.:::.:: or 
talk or could not net at all •. If that is what you call 
drunk, he was not drunk. If he could not perform his dut:,· 
as it should be done, I would say he was drunk." (R. 22). 

In the opinion of Serbeant Ila.milton the accused was drunk to a degree 
that would i:npair the performance of his duty (B.. 24, 25). 

1,!ajor Hal D. licCown, Headquarters Cor:nna.ndant, 30th Infantry Division,. 
visited the accused's quarters about 9a25 on the morning of 20 1.aroh 1843. 
W'i tness knocked on the door tivice and called the accused. After a fr:r:; 
minutes accused came to the door. The odor of alcohol was very strong. 
Aocused vras unshaven, his eyes were bloodshot, his face flushed, and ho 
was,"sweatins profusely", his collar was open at the neck, and his hair 
was' 11mussed up 11 

, his speech was thick, and his answers were incoherent. 
In the opinion. of Ea.jor :.:ccown, accused was intoxicated and was not i'i t 
for duty (R. 39-41). 

hlajor Howell J. Hatcher, Provost I1iarshal, 30th Infantry Division, 
stated that upon the direction of the Chief of Staff he went to the quar
ters of accused a.bout 10 o'clock that morning. Accused-vras dr&~sed in 
slacks and undershirt and was perspiring i'reely, his face was flushed, 
his manner of speech was abnormal. and his tongue was thick. In the 
opinion of Liajor Hatcher. the accused was under the influence of sone 
intoxicating liquor and was in no condition for duty (R. 33-36). 

Charge II and its Specification. Absence without leave from place 
of duty. fhere was introduced in evidence an abstract copy of the mornin6 
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report of accused's organization containing an entry showing aooused as 
absent without leave from 0745. 22 April 1943, to 1345. 23 April 1943 
(R. 44J Ex. 1). D~ing this per~od the aooused was acting as an assistan\. 
to the supply officer and ha.d not been relieved· from that status (R. 43, 
51. 56; 68). ~jor MoCown testified that on the morning of 22 April. pur
aua.nt to information which he had received, he personally searched for 
acoused throughout the Division Headquarters area and in many other 
places (R. 45. 46. 50). Warrant Officer Herbert N. Roberts, Assistant 
Supply Oi'ficer. Division Headquarters, 30th Infantry Division, stated that 
he worked in the office with accused. Accused was not present for duty on 
the morning of 22 April. Witness had some requisitions for signature of 
accused, and failing to find him reported his absence to Major Mo-Gown 
(R. 72-74). The accused returned to his quarters about 1&45 on the after
noon of 23 April 1943 (R. 45, 46). 

Specification 1, Charge III. Major McCown stated that on 6 March 
1943 he visited the quarters of aooused and informed accused that he was 
about to prefer ohargesegainst him for drunkenness and absence without 
leave, to which the accused replied& 

a,If you will not prefer charges nor make anything of
ficial on rrw record over this incident, I promise that I 
will never again oome on duty with the smell of intoxicating 
liquor on rrw breathJ 8.ll.d that I will never be absent without 
leave during duty hours'"• (R. 42). 

Based upon this promise and in consideration thereof Major Mccown stated 
that he did not file charges against accused or make any unfavorable 
entries on the official record of accused with respect to the subject mat
ter. On cross-examination, the witness admitted that the accused was 
intoxicated at the time the alleged pledge was made, but stated that in 
his opinion aocuseq "was fully cognizant of everything that went on". (R. 60, 
67). • 

Specification 2. Charge III. J.kjor McCcr.vn testified that he was 
present when the accused returned to his hut on the afternoon of 23 April 
1943, 

n •••His face was very flush at this time. His eyes ex
tremely bloodshot. More than usual.••• He had a strong 
smell of alcohol on his breath. His belt was twisted in two 
places; his web beltJ and his uniform was dirty and wrinkled. 
• • *•" (R. 46). 

The Y4tness was of the opinion that accused was drunk (R. 47, 48). The 
testimony of First Sergeant Ra~ond L. Collins, Headquarters Company, 
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3oth Infantry Division, with respect to the intoxication of accused on 
23 April was substantially the same as that of Major MoCown (R. 63, 65). 

For the defense the accused admitted that he was personnel adjutant 
and personnel officer of ,Headquarters Company on 20 J&u-ch 1943, and that 
he reported to the office for duty that morning a.bout 9&15~ After look
ing over soma papers on his desk he discus.sad with the Sergeant Major .· 
(presumably Sergeant Hamilton) something about the tentage that the head
quarters needed. Accused stated that he then left the office and went to 
Division Headquarters to see one of the officer, of the.Adjutant General'• 
Department. The officer whom he wanted to see was not in at that time · 
(R. 91). ~hen asked whether he had been drinking on the morning of 20 
Mu-oh, accused stated that he had spent the night before in Jaclcaonville 
and that he took a drink about 2 o'clock before leaving for camp on the 
6&45 bus (R. 118). 

Concerning Charge II and its Specification and Specification 2 of 
Charge III, alleging respectively, absence without leave from his place 
of service from 0745, 22 April 1943, to 1345, 23 April 1943, and druDken• 
ness in camp on 23 April, the accused stated that he· did not leave the . 
post at e:rry time during this period. In giving an account ofhi• activitiea, 
accused stated. that he got up about. 7&20 on the morning of 22 April· and · -
went to the post carpenter shop. He did not .see the foreman and..c~uld not 
recall the name of the carpenter that he saw (R. 96~ 109). He left the 
carpenter shop about 11 o'clock and went to the officers' store and·•~d 
there until about 3 o'clock (R. 108, 109). About 4145 he returned to hi• 
hut, got his bathing suit, and went baek. to the Offioers • Club. for a swim. 
He left the Officers' Club about 9&30 p.m. and visited an officer in the 
Third Battalion area of the 119th Infantry (R. 110). · When asked the name 
of this officer, aocused stated that it was either_a·Lieutena.nt "Collins• 
or a Lieutenant "Colman", whose first name he·could not recall••He atated 
that he had met this officer at the Club, and that he· spent the night with : 
hi.in. Accused did not know to what company the officer wu assigned (R. 111). 
Although he met eight other officers at this hut, he could not reoall the ;. 
name. of any one of them, except that one was referred to aa 11the Mad lbnk•. 
Accused named the various plaoes. visited by him the next morning .and ·1b.ted 
that he returned to his quarters shortly after noon on 23 April (R.·116). 
Major lJoCown was at his hut when he arrived (R•. 116, 117). · ·.. 

On rebuttal, Fir~t Lieutenant Herbert w. Brown, Jr., Adjutant ot the 
119th Infantry, stated that ·he waa .familiar with the ~ater of ofticer1 ~ · 
of the 119th Infantry as ot 22 April, and that t~ the best ot hi• knowledge · 
there was· no· lieutenant ·in the regiment by the name ot •collina II or ·"Colman•., · 
nor did the witness recall acy officer of the regiment whose nickname wu .. · 
"Mad Monk" (R~ 125, 126 ). . · 

The aocused first stated that he had had nothing to drink on 22 or 
23 April 1943 (R. 117, 118).. However he later corrected this statement 
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by saying that he drank during the evening of 22 April at the Officers' 
Club and in the officers' quarters in the area of the 119th Infantry. 
He stated that he did not drink anything after midnight of 22 April 
(R. 119). Accused recalled that when he returned to his quarters' shortly 
a.fter·noon 23 April, uiajor McC~ was present in the quarters. He stated 
that Major McCown had gone through his personal belongings, including his 
mail, and that'later the major ordered him to the orderly room and called 
the first sergeant (presumably First Sergeant Collins) and had the sergeant 
smell hi~ (accused's) breath. Then li.\jor 11cCawn gave accused some calis
thenics,. a.f'ter which he ordered the sergeant to go with accused to the 
hospital. for a blood test (R. 99). Accused stated that he we.s placed in 
arrest in quarters on 23 April 1943 (R. 99). 

Concerning Specification l of Charge III - violation of a pledge. 
The accused stated with reference.to his conversation with Major Mccown 
on 6 March 1943 that he did not remember all the circumstances (R. 89). 
He recalled that Major Mccown had accused him of drinking and that some
thing was said about preferring charges !:l;ainst him, and that in the course 
of the oonTersa.tion he "advised" liajor MoCown that if charges.were not 
preferred he (accused) would not go on duty with the smell of whiskey on 
his breath, "or something to that effeot11 

• Accused stated "it was an in
formal conversation. I don't know the exact wording" (R. 99, 101). 11It 
was just flowing conversation. That is all I can describe it as" (R. 102). 

4. The evidence in support of the findings of guilty of Specification 
1, Charge I and Charge II and its Specification is so clear and convincing 
as to require no discussion. It is undisputed that the accused reported for 
duty as personnel adjutant on the morning of 20 March 1943. Three witnesses, 
:Major MoCown* Major Hatcher, and Sergeant Major Hamilton, testified unequiv
ocably that the accused at the time was drunk and unfit for the performance 
of his duties. No evidence was offered by the defense tending to discredit 
the statements or these witnesses other than the feeble and unsupported ' 
denial of the accused. That the accused was absent from his proper place 
or service from a.bout 0745, 22 April 1943, to about 1345, 23 April 1943, 
is conclusively shown by the morning report of accused's organization (Ex. 11) 
and by the testimony of 1.hjor Mccown end Uarrant Officer Roberts, both of 
whom looked for accused and could not find him. 

The finding of guilty of being drunk in camp on 23 April, as alleged 
in Specification 2, Charge III, is established by the testimony of Major 
MoCown and First Sergeant Collins. Specification 1.of Charge III alleges 
in substance that accused on 6 March 1943, under promise of immunity for 
previous misconduct, gave a verbal pledge to Major lfoCown, his coilllT'.anding 
officer, that he would refrain' from going on duty with the odor of liquor 
on his breath, and that accused on 20 March violated his pledge. A restate
ment of the evidence bearing upon this Specification is unnecessary. Suffice 
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it.to say that 1-jor MoCown testified. that accused made suoh a promise 
and that in consideration thereof he, Major Mccown~ did not prefer 
charges against him for the alleged misconduct. The aooused in his 
te21timoey recalled the occasion, and although in effect, a.dm.i tted making . 
some such promise, stated that "it was just flo~i.ng conversation",~ 

, ·by implication contended that he we.sunder duress, that his sensibilities 
were- impaired by reason of his intoxicated ·condition, and that he waa not 
conscious of having made a.i:olemn or formal pledGe• During- the Civil War 
and· for many yea.rs thereafter, it was the custom of the service to exao-t 
and.accept formal(written)pledges from officers not to use alcoholic 
beverages or drugs, not to enter ·gambling houses, not to gamble, etc. 
Violation of ~uoh pledges resulted in trial by courts-martial, and con-· 
_viction and sentences for such violations were repeatedly upheld . {Win-throp 
1920·, P.•. 718, Dig. Op. JAG, 1912, LXI B 5, P• 141).. But on 8 November 
1916 the Chie£ ofSta.f:f,issued a confidential letter to·departmsnt and 
other·commanders- exercising general· court-martial jurisdictd.'on, directing 

.thatthe-e.ccepta.nce of.pledges to abstainf'rom the use ot alcoholic bever
ages, drugs, etc., be discontinued, and that disciplinary measures be ap
·plied.•.. Thereafter on. 9 !By 1922 the War Department reiterated and confirmed 
its decle.ration of this policy (AG 250.11 (~/3/22)). · This policy is still' 
in force. Independent o-f the declared policy ot the W~ Department the · 
conviction of-the-accused under Specification 1 or Charge III canno~ be aua
tainod·. on: account·. o:f the circumstances surrounding the- tranaaction. It 
appears, from the. testimony: of the officer to whom. the pledge 1a al.leged to 
haTiil'been:ma.de, .. that the pledger at the time was not only under duress be
cause: of. a specific threat to prei'er charges against him, but that, in 
addition, .. he was drunk, or certainly in no oondition fully to apprttciate 
or:co:mprehend the force and effect of his promise. Manifestly it would not 
bthin:.keeping with the traditional concept of -fair play -which has character~· 
!zed.the administration of military justice, tohold one to striot aocount
ability for a promise- me.de. under such circumstances. · · · 

5.. The accused is 30 years ot age. and a high school graduate•. Be, 
attended High Point College (High Point, North Carolina) two years! He· 
was.dormerly a member or the.National Guard of the District ot Columbia, 
and: as· such was inducted into the Federal service on 3 Februa.ey 1941. Be 
sernd, as. an enlisted.man from that date (attaining the gracle ot sergeant) 
until.his· graduation from the Infantry Officers' Candidate Sobool, Fort, . 
Benning, Georgia. on 11 September 1942, on which date he wu ooad.sdonecl 
a. second· lieutenant, Infantry, Arrrr:, of' the United States. In recolJIJIADcUng ; , · 
accused :for. Ofi'ioel"s' Candidate School, his coJ11DAnd~ng _officer sta:ted tha.t het 
had:demonstrated outstandingqua.litiea_otleadership•md that ~-character 
was, gQOd.. · · . . 

6.. The court was· legally constituted and had jurisdiction 'of'~. 
person,and:the subject matter. E:l:oept as noted, no errors injuriously 
af£eoting:the-substantial rights'of' ~ooused were committed during the 
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. trial. In the opinion ot the Board ot Review the record ot trial is 
legally sutticient to support the f'indings ot guilty ot Specification 
1, Charge I and Charge I, Charge II and its Specification, and Speoif'i• 
oa.tion 2 of' Charge III, legally insuttici.ent to support the findingf ot 
guilty of' Speoitioa.tion 1, Charge III, and legally sufficient to sup
port the sentence as approved by the reviewing author!ty and to warrant 
oontirma.tion thereof'. Dismissal is authorized upon conviction of 
violation of ArtiQles of War 61 and 96, and mandatory upon conviction 
of' violation ot Article of War 85~ 

L {. f"-'. ,Judge Advocate.,~ 
(On Lea...,~ , Judge Advocate. 

~&~. _ , Judge Advocate. 
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1st Ind~ 

·1far Department, J.A.G.o. 3 0 AUG 1943 - To the Secretary of Wa.r. 

1. Herewith tranamitted for the action of the Pre~ident are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Francis H. Saunders (0-1293125), Infantry. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of 
guilty of Specification 1, Charge I and Charge I, Charge II and its 
Specification, and Specification 2 of Charge III; legally insufficient 
to support the finding of guilty of Specification 1, Charge III, and 
legally sufficient to support the sentence as approved by the review
ing authority and to warrant confirmation thereof. I recommend that 
the sentence be confirmed and carried into execution. 

3\ Inclosed are a dra~· of a letter for your signature, trans
mitting the record to the President for his action and a form of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

Myron a. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.1-Reoord of trial. 
Incl.2-Dft. ltr. for sig. 

Sec. of War. 
Incl.3-Form of action. 

(Findint of guilty of Specification 1, Charge llI disapproved. 
Senteno~ as approved by convening authority confirmed. 
G.C.M.O. 1282, JO Sep 1943) 
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i'.~'L."l Dl:;PA..l-IT!:L"~T {189)
Anrry Service fo1·ces 

In the Office of The Judge Advocate General 
Y/ashington, D.C. 

SPJGQ. . t 9 JUN 1943CM 235668 

) ARMY' AIR FOP..CES 
u NI_T.-K!J s '.l:.AT zs_ ) GULF COAST TP.AINING CENTER 

) 
v•. ) Trial by G.C.14.. , convened at 

) Randolph Field, Texas~ Apri;l. 
Private:a: FF.ANK. E. uoovrca \

J. JO," 1943. Each:. Dishonorable 
(J.5o:t714JY,. and; WILLIA.7·4-A.. J 

\ discharge and. confinement :tor 
Yil.l:.Bl-WUmr {38l.l.6552), 14th ) twenty-five (25) years. Federal 
;;;erv±c.e. S.q~. .Air Service ) Reformatory, El. Reno;, Oklahoma.· 
co~:l?!land... ) 

IlliV.Lili by the. BOARD OF Ri:,"VTu11 
ROIDIDS •· HEPBUI!.N and FI:.EDEEICK, JuC.ge Advocates 

L. '.!:he- record of trial in the- case- of the soldiers named above 
has been. examined bJ the Board of Review. 

2.. 'the accused were. tried upon. the followins Charges and Specifi
cations.:.: 

Cfull::.G:i!:_: Violation of the 93rd Article of ·LI.·ar. 

Specification 1: In that. Private Frankl!:. Udovich, 14th 
~ervice Squadron and Private ~iilliam A. Yarbrough, 
14th Service :.,quad.ran,. acting jointly ana. in pursuance 
of a correnon intent, did, at Dallas, Texas, on or about 
~arch 1st, 1943, by force and violence and by putting 
them in f.:;ar, feloniously- take,. steal_ and carry away 
from the presence cf 1,.:rs. V. 1. Av-,rett and M.j:ss Willie 
Gallagher, a 1941 Black Dodge '.rwo Door Sedan, the 
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property of l!rs. V. E. Averett., valued at about 
nine hundred-and thirty-five {~935.00) dollars. 

-Specification 2: In that Private Frank E. Udovich., 
· · ]4tJf Service Squadron and Privato WiJUam A • 

.Yarbrough., ]4th.Service Squadron.,_ acting jointly., 
and in pursuance of a ccm:non intent., did., at Dallas, 

-Texas., on or about llarch 1st., 1943., by force and 
violence and-by putting her in fear.,·felaniously 
take,- steal. and carry away_fran the presence of 

_Gena Laird., a 1935 Black ford Two D:>or Sedan., the 
,property of the said Gena Laird., valued at ·~out-· 

.. ·_ om hundred and fourty-five {~145.00) do~. 

,.(Udovich) .&DDTl~ CHAmE ·11 'Violatiai ·or the-69th Articl~ ~ _War. 

· Specification: In that Frank E. Udovich., Private., 14th 
.•.Senice Squadron., having.been duly pl.aced in·"confi.ne-. 

ment in ,the Post Guard House., Randolph Fieldj Texas., 
on or about March ·19,-1943;- did;· on er -about April 1., 
1943.,- escape rran said_ confinement before ha was set 
at -liberty by proper authorlty. · · · 

ADDITIONAL CHAmE ·rr I Violation or the 58th .Article of ifar. 
- - . 

Specifi.cat.i.on: -. In that Frank E.· Udovich, Private·., 14th: 
Service Squadron., did.,· at Randolph J'idd., ~ Texas; on 
or:about April 1., 1943., desert the service of the 
United States and remain in desertion until he·:wa,s 
apprehended between_ Seguin and La:vernia.,- Texas., on 

_or. about April 1., 1943. · · - · ·. · ~-

ADDITIQiaL CHARGE III: _Violation of the 93rd .Article ·or var. 
- ·, 

Specification la In that Frank E. Udovieh., Private., 14th 
· · Service Squadron., and Viilliam A. Yarbrough., Private-.,-

14th ·Service Squadron., acting jointly and with ·a · 
. cOlllllon intent., did., ·at or near Selma., Texas., on· or 
about April 1~ l.943., by force_andviolence and by -
putting them in fear., i'eloniously take., steal. and· · 
carry ~y fran the persons o.r Mr. _R. V. Dublin and 

-2-
-· 

http:Specifi.cat.i.on
http:in�"confi.ne


.(191) 

Mrs. R. v. Dublin., one 1941 Buick Coupe, the pro
perty of Mr. R. V. Dublin and Mrs. R. V. Dublin; of 
the market value of about Seven Hundred and Fii'ty 
Dollars ($750.00). 

Specification 21 In that Frank E. Udovich, Private·, 14th 
Service Squadron, and William A. Yarbrough., .Private, .. 
14th Service Squadron, acting jointly and with a common 
intent, did, at Randolph Field, Texas, on.or.about · 
Aprill, 194.3, feloniously take, steal. and carry away 
one (1) 1941 Chevrolet Coupe of the market vaJ.ue .0£ · 
about Six Hundred Fifty Dollars ($650.00)., the property 
of Captain Claude E. Tucker. · 

. ADDITIOM.L CHARGE -IV I Violation of the· 96th ..Article 0£. War. 

Specification': In that Frank E. Udovich., Private., l4th Ser-: 
vice. Squadron., and Will.iam A. Yarbrough, Private., 14th 
Service Squadron, acting jointly and with a com::ion in
ter.t., did, at Randolph Field, Texas., on or about April 
1., 194.3, willfully detain.Private Dewey·D. Dull again~t 
his consent by the use of: a loaded forty-five (45) 
caJ.iber :revolver., and compel him to accompany. them to 
Seguin., Texa~~ · 

(Yarbrough) .ADDITIONAL CHAF.:GE I: Violation of the. 69th ¥.ticle of War. 

Specification: In that.William A. Yarbrough,Private., 
14th Service Squadron., having been duly placed in 

.confinement in the Post Guard House., Randolph Field.,· 
Texas., en or about ~arch l~., 1943., did., on or about 
April 1., 1943, escape from said confinement before he 
was set at liberty by proper authority. 

ADDITIONAL CHAIUE II, Violation of the 58th Article.or War. 

Specification: In that William A. Yarbrough., Private., 
14th Service Squadron., did., at Randolph Field, Texas, 
on or about April 1., 1943, desert the.service of the 
United States and remain in desertion until he was-ap
prehended between Seguin and Lavernia., Texas, on or 
about April 1., 1943. 
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ADDI'.CIONAL CHAI:GE III: Violati·on of the 93rd Article of War. 

Specification 1: In that William A. Yarbrough, Private, 
14th Service Squadron, and Frank E. Udovich, Private, 
14th Service Sc._11adron., acting jointly and VTith a 
common intent, did., at or near Selma, Texas, on or 
about April 1, 1943., by force and violence and by 
putting them in fear., feloniously take, steal and. 
carry away from the persons of Mr. R. V. Dublin and 
Mrs. R. v. Dublin., one 1941 Buick Coupe, the property
-o.f Mr. R. V. Dublin and Mrs. R. V. Dublin, of the 
market value of about Seven Hundred an~ Fifty Dollars 
($750.00). 

Specif'ication 2: In that William A. Yarbrough, Private., 
14th Service Squadron, and Frank E. Udovich, Private, 
14th Service Squadron, acting jointly and with a 
connnon intent, did, at Randolph Field, Texas., on or 
about April 1, 1943, feloniously truce, steal and 
carry a.way one (1) 1941 Chevrolet Coupe of the market. 
value of about Si..~ Hundred Fifty Dollars (~650.00), 
~he property of Captain Claude E. Tucker.· 

ADDITIONAL CHARGE IV: Violation of the 96th Article of War. 

Specification: 'tn that William A. Yarbrough, Private., 14th 
Service Squadron, and Frank E. Udovich, Private, 14th 
Service Squadron, acting jointly and with a connnon 
intent, did, at Randolph Field, Texas, on or about 
April 1, 1943, willfully d~tain Private Dewey D. 
Dull against.hi~ consent by the use of a l9aded 
forty-five (45) caliber revolver, and compel him 
to accompany them to Seguin, Texas. 

Each pleaded not guilty to the Charge and Specifications 1 and 2 
thereunder, and each pleaded not guilty to the Specification and 
Additional Charge II. Each pleaded guilty to the remaining Charges 
and Specifications. The court found them both guilty of Specification 
1, Charge I, excepting the words 11 at about nine hundred and thirty-five 
($935.CXJ) dollarsn, substituting therefor respectively the words 11 in 
excess of Fifty ($50.00) Dollars", of the excepted words not guilty., 
of the substituted words, guilty. The court found them both guilty 
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of Specification 2 of Charge I, excepting the words ~bi force and vio
lence and by putting her in fear, feloniously take, steal and carrJ 
away from the presence of Gena Laild., 'a 1935 Black Ford Two Door Sedan., 
the property of the said.Gena Laird, valued at about one hundred and. 
i'orty-five(~l45.00) dollars•, substituting therefor.the .words ewrong
fully take and use without consent of the owner a certain motor vehicle, 
to wit a 19J5 Black Ford two door Sedan, the property of Gena Laird, 
valued in excess of Fifty ($50.00) Dollars;· of the excepted words not 
guilty, of the ·substituted w~rds, guilty; guilty of Article of War·9J 
as to Specification 1; but as to Specification 2, nqt guilty of a vio
lation of Article of War 93; but guilty of a violation of Article of 
War 96. The court also found them both guilty of all of.the remaining 
Charges and Specifications. There was evidence submitted of one previous 
conviction (absence without leave) with respect to the accused Udovich. 
No evidence of previous convictions ·was introduced as to accused Yarbrough. 
'rhey were.each senten<ied to.dishonorable discharg3, forfeiture of fill pay 
and allowances due or to become due, and confinement at hard labor for 
47 years. The reviewing .authority reduced the period of confinement to 
25 years as to each, approved the sentence thus reduced, designated The 
Federal Reformatory, El Reno, Oklahoma, as the place of confinement and 
forwarded the record of trial for action under Article of W~ 50-}. 

3. The evidence produced by the prosecution may be summarized as · 
follows: 

Between 6 and 7 o 1clock P.M. on·March 1, 1943, the two accused, 
hivates Udovich and Yarbrough., engaged Mrs. V. · E. Averett and Miss Willie 
Gallagher in a conversation at the •Rose of The Rancho,• Dallas, Texas. 
'.Che accused made a date with JJrs. Averett and Miss Gallagher for ll o'clock 
that night, and Urs. Averett consented to use her 1941 Dodge sedan. After 
getting this car, the two couples visited at various lunch stands and . 
din3-and-dance parlors,'and upon leaving one of these places:, Yarbrough, 
after considerable persuasion was allowed to drive Mrs. Averett•s_car. 
'.thereafter the tvrn couples drove into Dallas, and then started off on a 
•short-cut• to another dine-and-dance purlor., and eventually arrived 
at the Bagle Ford Road. At this point Yarbrough turned off of the main 
highway onto a side road, turned around, and then killed the motor. A!ter· 
the motor was killed, .Yarbrough said, ttHere•s where you get out.• Mrs. 
Averett said that they were not getting out and indicated to the accused 
that they were ttjust teasingn. Hovrever., Private Udovich, who was in the 
back seat of the car, stated, 9 No., we aren't teasingf, and then grabbed 
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Mrs. Averett by the hair and said., •r•m not soft• and •r•m not.teasing; 
we just need your car•. He also told her of the things he could do., 
such as taking her rings and watch and the like., but he 11 just wanted 
the car•. Mrs. Averett then asked Miss Gallagher., tri{illie., what do· 
you say')•., to which Yarbrough said., flShe doesn't have a sayfl. After 
this., both ::.irs. Averett and :i.tl.ss Gallagher got out of the car., ltrs. 
Averett stating .that she was afraid of what the accused might do after 
he threatened her. Before the accused drove off., they told Mrs. Averett 

· and Miss Gallagher that they had better stay off of the highway because 
they ( the accused) might come back., and if they did., they had better 
not catch Mrs. Averett and Uiss Gallagher on the highway (R. 14J Pros. Ex. 3). 

It was stipulated between the counsel for the prosecution and 
the defense., as well as the two accused (R. 16; Pros. Ex. 4)., that if 
Miss Willie Gallagher were present in court a.rid testified under oath., 
her testin;ony' would· substantiate and b3 the same as the testimony of 
Mrs. v. E. Averett., which is set out above. 

After the two accused had met Mrs.· Averett and Miss Gallagher 
at about 6 p.m • ., ·llarch 1., 1943., at the Rose-of-The-.ta.ncho., they apparently 
went to another eating place known as 11 Bob Crew's Drive-In.,• also located 
in Dallas., Texas., arriving there about 7 p.m • ., March 1., 1943._ Mrs. Gena 
Laird states that as she came out of this place she observed the two-

. ac_cused who asked h~r to take them downtown., which she agreed t9 do. The 
two accuse.cl got in the car belonging to Mrs. Laird., which was a 1935 Ford 

. Tudor sedan., and as they passed through an underpass leading to the down
town section of Dallas., one of the accused reached in his shirt., unbuttoned 
it and pulled out something that "looked like the handle of a gun" and 
then told Mrs. Laird., . "Vie' re not gonna hurt you; we' re gonna use your car, 11 

to which 11:rs. Laird replied., "Just let me out, you can have the car., I 
don•t'care just so you don't hurt me". The accused then told her.,. •I.£ 
you turn us over to the police, we'llidll.yau before midnight•. The ac
cused then drove.her to Marsallis and Lancaster and'put her out., giving 
her $2 for cab fare. However, before getting to the point just mentioned, 
one of the accused told her to get out from under the wheel of the car, 
and the· other accused went around to the drive:r I s side of the car, but 

·was unable to get in by reason of.the door being broken. The accused 
who was attempting to get to the driver I s side of the car then said., 
•God Damn you., don't try no funrv stuf! with men and doubled up his fist, 
Mrs. Laird then explained to the accused that the door had been broken 

, for sometime., and the Other ac·cused., who was in.the back seat, crawled· 
under the Ylheel and started driving off. · Mrs. Laird stated that they

• I 
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wanted to borrmv her car for two hours and told her they would leave 
it back of the place where she worked, which was the place where they 
had met her. Upon returning to this place, "Wlhich was a short time later, 
her car was foWld in.the parking lot (R. 16, Pros. Ex. 5). 

k.ir. W. A. Davis, Police Patrolman, Dallas, Texas, stated.in a 
deposition (R: 18-19, Pros. Ex. 6) that on March 3, 1943, while station9d 
at Commerce and Field Streets, Dallas, Texas, he apprehended the'two·aocused 
driving a 1941 Dodge coach, which had previously been reported 8.$ stolen., 
'I'hey admitted their identity and were placed in arrest in the Daliaa·city 
Jail. 

It was stipulated between the counsel for the prosecllt1on and 
the defense and the accused that the market value of Mrs. Averett.•s '1941-
black Dodge sedan and the market value of Mrs. Laird's 19.35 Tudor•Ford · 
sedan was in excess of ~)50.00 (R. 19, Pros. Ex. 7). · · 

'The accused were returned to Randolph Field and placed in the. 
Post Guard House by order of Captain Hussa, Provost Marshal of Randolph 
Field, on ?.farch 19, 1943 (R. 19-20). Thereafter, on the morning of 
April 1, 1943, while still in confinement awaiting trial by court-martial 
under charges pending against them, the accused were assigned certain 
work under the guard of Private Dull, who was anned with a 12-gauge riot 
gun and a 45-caliber revolver. Private Dull-testified that after the 
accused had worked about an hour and fifteen minutes, they asked him it 
they could_ i:;o to Hangar 11R• for a drink of water. After getting ·a drink 
of water, they then requested pennission to go to the latrine, and upon· 
leaving the latrine, they 11rushed11 the g,uard, Prlvate Dull, on~ of them~ 
apparently lidovich, grabbing hold of him around the shoulders, and the 
other, apparently Yarbrouch, grabbing the riot gun. Yarbrough succeeded 
in getting the riot gun from Dlll, cocked the gun, and told Dull.to th.row 
up his hands or he would snoot. The revolver was then removed i'rom Dlll, 
the riot gun was emptied and handed back to Dull., and the accused instructed 
:)ull to take the riot gun and follow them out of the building, telling 
him to keep behind them with the gun over. his shoulder until they were 
abla to get a car. Private Dull did as ha was directed by the acoused., 
and attar disposinc of their tools which they h~d been using, they spotted · 
a 1941 5-passenger Chevrolet coupe, later.established to be the property,. 
of Captain :;1aude E. 'l'ucker, and of a value, of t650.00 (R. 4l)~Yarbrough, 
got into the car and Udovich told Private Dull to get iri beside Yarbrough. 
'Jdovich then got in the back seat and kept'the Te_volver pointed at.Dull 
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The car was then headed toward the main gate of Randolph Field1 and the 
accused decided that they had b'3tter not stop at the main gate. Accord
ingly., they put. thG car in second gear as they went through the gate. 
They went from F..andolph Field directly out to the Austin Highway., and 
upon reaching the Austin Hichway, they turned to the right. At this 
tima, they noticed a Buick 5-passenzer coupe, and Udovich told Yarbrough 
that it would be a good car to get since they were low on gasoline (R. 21-25). 

'l'he Buick car just referred to was ·being driven by Ilr. R. V. 
Dublin, who was accompc.n~.eC::. by his wife. 'i'hey, as well as Private t'Ull., 
t8.:-;tifie(l that as the car driven by the accused passed the:n., the accused 
honked the norn of thJ Chevrolet car quite a bit, and upon passing the 
Buick car bein~ driven by ~.:r. Dublin, the;y forced him to a stop. The 
two accused immediatGly got out on the road, one of them waving the re
volver, and ordered I:r. and :.:rs. :.:,ublin to u.;et out of fae car•. (f.• Jl, 
33-34). Both ;.;ir. and :::rs • .iliblin testified that they had experience in 
dealing with used cars and that it was their opinion that the car they 
were driving h.:.i.d a market value of from ~:750.00 to :;,;...oo.oo (I:. 35., 37). 
At the time the accused forced the Dublin car to stop., Private First. Class 
Han9-;;a.n, ~ member o1 -!:.he Guard Squadron., Eandolph Field, 1'exas., who w....~ 
en duty at the main gate and who had seen the accused co through the gate 
without stopping, came up in a true:~ which he had corruna.1Ueered from 1,Ir. 
Cheney and i.Ir. Crisp, two civilians who were at the gate at the time the 
accusep. wmt throu6h {H.. 42). Hanagan recognized the accused as being 
escaped prisoners. Hanagan ~ad.his gun out and was cove1:!nz the acaused, · 
who were, however., pointing a gun at him. They ordered him to drop his 
cun or they would shoot the guard (n. 43). - Desiring to avoid any danger 
to the life of the guard or of tl1e civilians, Hana.[;an did not fire at the 
accused and allowed the:n to /;et into the Dublin car._ Ha.n.:i.gc:.n then got 
into the car abandoned by the accused., and upon the accused leaving in 
the Dublin car., he proceeded to follow them as far as the Bellstein 
Service :.itation, v,here he placed a call to the New Braunsfels Sheriff• s 
ofpee (1:. 44). 

A1::pc:.rently notice of the escape of the prisoners was relayed 
to Randolph iield, and a posse was organized to apprehend the accused. 
In this connection, Sergeant Vaughn testified that he went to Seguin, 
'l'exas, and upon contacting Priva:te Dull, wno had been let out of the 
car by the accused., they followed the accused to a small town where 
they obtained more information as to the route followed by the accused. 
Shortly thereafter they found the accused lying on the side of the 
railroad tracks. Sergeant Vaughan., upon discovering ·them1 ordered them 
to "come out with their hands up0 (R. 47). 
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Private Dull testified that during the time the accused 
were attempting to make their escape, they "talked of quite a few 
different tovms and Udovich tolcl Yarbrough that they would like to 
get out of the state and across the line into Mexico• (R~ 27). 
Private Dull also testified that from the time he was ordered in the 
car taken by the accused at Randolph Field, Texas, until he was let 
out of the Dublin car outside of Seguin, Texas, he was under continual 
restraint by reason of the revolver being held by Udovich and pointed 
towards him (R. 27-28). · 

4. The evidence produced by the defense may be sum:narized as 
follows: 

Both the accused were fully advised as to their rights with 
regard to testifying or making a statement to the court (R. 50), and 
Private Yarbrough.took the stand as a witness in his own.behalf but 
testified only as to Specifications land 2 of the original Charge (R. 50). 
As to Specification l of the Charge,. the substance of his testimony was 
that upon meeting Mrs. Averett and Miss Gallagher and upon taking them 
out on a date, the two accused had drunk so much that they didn't know 

.what they were doing, and that it was not their intention to keep the 
car but to only use it for a few hours' in order to get b~k the car 
owned by the two accused and which was apparenUy being guarded by the 
Dallas police, who were on the lookout for. the accused (R. 54). However, 
after getting Mrs. Averett•s car, they found themselves in Waco, which 
is about 100 miles away !ran Dallas, and decided they should get the car 
back to Mrs. Averett as soon as possible. However, before being able to 
return the car, they were apprehended by the police in Dallas (R. 53-56). 

As to Specificatii:m 2 of the Charge, Private Yarbrough testified 
that after meeting Mrs. Averett and ltd.ss Gallagher and making a date with 
.them, he returned to his home and found that the police were looking for 
him. Not desiring to be apprehended by the police at this time, he and 
Udovich eluded the police and ran to Bob Crow's place in Dallas. '!'hey. 
talked with Mrs. Laird, . and she agreed to take them into town. Yarbrough 
also testified' that he subsequently asked :Mrs. Laird if she minded his 
driving the car, to which she answered 11No11 • Accordingly, Yarbrough 
took: over the driving'of the car. Thereafter he asked her if he and 
Udovich could use the car a.rtd gave her $2 to.catch a cab back and told 
her that her car would be back at the stand at the same place where they 
had been picked up, and she told them that it would be all right but 
"please don •t harm" her car. · After driving :by his home and dis~overing 
that.the police were still there and looking for him, he returned the car 
in ·about twenty. minutes (R. 51-52). 

# 

--9 -



(198) 

5. The prosecution by competent eviaence proved each and every 
element of the offenses of which the accused were found ,:;uilty. The 
rulings of the law m'.=mber of the cow:t favored the accused in every 
instance. ·.Jith recards to the Charges and Specifications to which the 
accused pleaded guilty, there was a::1ple evidence produced to show that 
the plea was not entered iraprovidently or through any lack of under
standing. '.i'he two prisoners by force, viol<'mce and threats overpowered 
their 6uard and made a prisoner of him, escaped from the post in an 
automobile that they s~ole, drove until the gas was lovl, stopped another 
automobile, ejected the driver and a passenger by threatenin6 to shoot 
them if they did not do as they were told, drove that car until it ran • 
low in gas, and planned to escape into ;:Iex.ico. They displayed an utter 
disregard for the safety or property rights of others. Their intent to 
desert was displayed by their escape, their partial change of clothes, 
and their plans to get to Mex.ice discussed while driving in that direction. 
They were both absent from their post without leave or authority and 
intended to remain away permanently. Their recapture alone frustr~ted 
their plans. All of the elements of desertion were therefore present. 
lhis ci'fense alon8 was sufficient to warrant the penalty finally imposed. 

·,iith respect to the two Specifications under Charge I to ·which 
they plcaded not Guilty, notlvithstanding the uncorroborated story of the 
accused Yarbrou:•h that they borrowed the two automobiles involved, from 
their ovmers, it ·Tas clearly shown by the owners and an additional 
witness that they took the.Dodge Sedan away from Mrs. Averett·by putj;ing 
her in foar .-Tith thrnats. 'fhese acts constituted robbe?"J. The court 
could properly have come to the same conclusion as to the Ford car of 
Gena Laird. '!'he accused aclmitteci. taking the car. The owner said it 
was without her consent, explaining the incident of being ordered ou.t 
of hGr ovm car. The court concluded this to be larceny only. The 
competent evidence ther,3fora clearly proves that the two accused on 
i.:arch 1, 1943, at Dallas, Texas, robbed }1rs. Averett of her Dodge 
automobile worth over t50; that on the same day and same city they 
stole the Ford automobile of Gena Laird, worth over $50; that on April 
1, 194.3, at Landolph Field, Texas, they escaped .from confinement, forced 
Private Dewey D. Dull, their guard, to accompany them, stole Captain 
'.i:ucker's Chevrolet Coupe, valued at over $50; attempted to reach the 
~.:exican border, ran low of gas, stopped .Mr. and 1:rs. Dublin, riding in 
a Buick, and robbed them of that automobile, also valued at more than 
~50. 'fhe maximum punislunent alone for the two robberies and the two 
larcenies is 30 years (M.c.;r., 104.£, p. 99). 

... 
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. · 6. The record showed the accused Frank E. Udovich to be 25 years 
of age. He was inducted into t.'1.e service June 15, 1942, to serve for 
the·duration and six months. It showed William A. Yarbrough to be 24 
years of age. He enlisted February 3, 1941., for three years. There . 
was evidence of one previous conviction (absenc~ without leave) intro
duced against Udovich. · · 1 

?. The court was legally constituted. Noe rrors injuriously 
affecting the substantial rights of the accused were·ccmmitted during 
the trial. 'l'he Boa.rd o.r f..evie,v is o! the opinion that the record of 
trial is legally sufficient to support the' findings and sentence. 

Judge .Advocate. 

Judge Advocate. 
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WAR m::PAA'll.lENT 
Arr.tr/ Service Forces 

In the Ottice ot The Judge Advocate General (201) 
Washillgton, D.C. 

SPJ'GN 
CM 235676 

:i,/ 4 AUG 194 3 
UNITED STATES ) 4TH DIS'IRICT .fJVI AIR FORCES 

) TECENICAL TRAINING Ca.MAND 
T• ) 

) Trial by G. c. M., convened 
Second Lieutenant .ARTmJR W. ) at Fresno, California, 115 · 
DAVIS, J'R. (0-358228) , Air ) May 194:3. Dismissal and 
Corps, 806th Training Group. ) total tor1'eitures. 

OPDUON ot the EOJllID OF REVIE',f 
CRESSON, IJ:PSCOMB and SIEEPER, Judge Advocates. 

.. 
l. The record of trial in the case of the otficer named aboTe has 

been examined by the.Board of Review and the Board submits this, its 
· opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

~ag I: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant .Arthur William. 
Davis, Jr., .AJJS, Air Corps, 806th Training Group, did, 
without proper leave, absent himself trom his station 
at Basic Training Center (No. 8) , Army Air l'orces 
Technical Training Command, Fresno, California, tram 
about April 9, 1943 to about April 12, 1943. 

CHARGE II: Violation of the 95th .Article ot War. 

·Specitication l: In that Second Lieutenant .Arthur William 
Davis, J'r., ADS, Air Corps, 806th Training Group, being 
indebted to Hull Californian Company, a Corporaiion, owner 
ot Hotel Californian, Fresno, California, in the sum of 
One Hundred Nineteen Dollars and twenty-n.ine centa ($ll9.29) 
for room rent and telephone bills, which amount became due 
and payable on or about December a, 1942, did, at Fresno, 
California, from December e, 1942 to April 14, 19431 dis
honorably tail and neglect to pay said debt. 



{.20.2) 

Specitication 2.: In that Second Lieutenant Arthur William· 
Darts, :rr•• .AIJS, Air Corps, 806th Train1ng Group, beiJJ8 
indebted to The General Properties Company, Inc., a 
corporation, owner ot th~ Hctsl Roney-Plaza, Miami Beach, 
Florida, in the sum of One Hundred and Fifty Dollars and 
ninety-nine cents ($150.99), tor room, board, and hotel 
services, which amount became due and payable on January 
23, 1943, did, at Miami Bea.ch, Florida, from J"anuar7 23, 
1943 t9 .A,pril 14, 1943, dishonorably tail e.nd neglect to 
pa.7 said debt.· 

S}lecif'ication 3: In that Second Lieutenant Arthur William. 
Davis, :rr., AIJS, Air Corps, 806th Training Group, having 
received a lawtul command in writing from Colonel P. c. 
Wilders., his ~perior ot1'icer, to report his action taken 
in liquidating his indebtedness to the Rone7-Plaza Hotel, 
Miami Beach, Florida, a copy ot which order is as follows: 

_201 - Davis, .Arthur W, J"r~(Of'f) 2nd Ind. 10/hn 

Hq. AD Bl'O /JS, Fresno, California, Februar)" 26, 1943. 

TO: . 2nd Lt. .Arthur W. Davis, Jr. , MJ, Bl'C :/18, Fresno, Calif. 

, l. l'ou are requested to indicate by indorsement hereon 
action you have taken to liquidate this indebtedness. This 
of'f'ice has tendered you extraordinary consideration in this 
matter, but as yet you have failed to· r,eport your action. It 
is directed that you do so immediately. 

2. You are· further reminded of disciplinary measures 
available under the circumstances and are directed to prevent 

further recurrences of such matters. 

By order ot Colonel WIIDERS: 

l Incl: n/c A. W. TOIEN,
Bill in the amount or $200.99 Major, Air Corps,
OWing the Roney Plaza Hotel, A.sat Adjutant (S-1)

· Miami Beach, Florida; 
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did, at Be.sic Training Center (No. 8), ~ Air Forces Technical 
Training Command, Fresno• California, on. or about February 26, 1943, 
tail to obey the same. 

Specitication 41 (Finding of not guilty) 

He pleaded guilty to Charge I and the Specitication thereunder and not· 
guilty to Charge II end the tour Spec_itications thereunder. He was tound 
guilty ot Oharge I and the Specitication thereunder, ot Charge II and 
Speciticatiom l, 2, and 3 thereunder end not guilty- of Specitication 4, 
Charge II. He was sentenced to be d:1.smissed the service and to torteit 
all pay- and allowances due or to become due. The reviewing author1ty 
approved the sentence end torwarded the record ot trial pursuant to Article 
o~ War.4.8. . 

. 3. The accused pleaded guilty- to Charge I and the Specitico.tion 
thereunder, With reterence to which the evidence tor the prosecution shows 
that he tailed to report tor duty on Friday, 9 April 1943, when he and his 
wife ~t shopping, and again on Saturday 10 April 1943• 'When he was . 
downtown ·most ot the day. His group commander sent Lieutenant William :r. 
CUrT7 to inquire after him.on the 9th, but Lieutenant Curry's rings and 
knocks at the accused's door.eToked·no response, although, throu~ the 

. :tront window• Curry saw tke accused's cap and blouse hanging on a chair. 
On. the loth, his grouJ>· and wing commanders went to his house about noon • 

.After they had rung several times, his wite finally came to the door, and 
·1;eld them he· had gone downtown to a doctor, whose name she did not know. 
The wing camnander asked· the accused's wite to tell him, on his return, 
that he should report to his commanding otticer imnediately. He had not 
reported on ~day the 12th so the group and wing COJlllllaD.ders again Tisited .. 

· his hcmi.e •. When no one answered their repeated rings at the front door, they 
want to the rear door and entered, knocking loudly. They found the accused 
and an -enlisted man with their respective wins. The accused .had been 
drinking. He said he was sick, end they had him taken to the station 
hospital, where th• cyst on .his backside, of.. whi.ch he complained• was found 
to -be neither intlamed nor 1.ntected, but the accused suffering from an 
attack. ·o:r jitter~1 diagnosed as probably a "hangover" (R. u ..25). 

r . ' 

· Relative to ·Specitic~tion l, Charge II, it was stipulated that 
tram 30 .November 1942, to end including ·31 March 1943, the accused received, 
en,J.usiT• ot· travel 1'87, the sum of tl,286.03. He was a guest at Hotel 
Calltomia, Fresno, tram 8 NoT8Jll.ber .to 8 December 1942, at. which time his 
w,.pe.id account amounted to tll9.29. No payment was made on this account 
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until 8:30 a.m., 15 May 1943, the day of the trial, when it was paid in 
~L . 

While the accused was a guest in the hotel, he told the manager 
he appreciated the hotel's taking care of this .account for his then fiancee, 
now his wife, who had secured the room for him; and verbally promised to 
pay it. The manager did not know the accused had left the hotel until his 
room was vacant •. When three statements, mailed to the accused, evoked no 
response, the post inspector was notified, between the 22nd and 26th of 
March. 

The inspector informed the accused of this report and told him 
that recent War Department directive~ required him to pay it; and that his 
failure to do so would be reported. The accused asS\U'ed the inspector he 
was attempting to·make a loan to pay the hotel, but shortly thereafter the 
inspector learned the account had not been paid. Several days before 1 
April 1943 the accused told the inspector that on pay day he would dis
charge part of the bill, and that he was still attempting to secure a +oan 
(R. 6-10). 

Relative to Specifications 2 and 3, Charge II, there were intro
duced, without any objections, the deposition of the managing director of 
the Roney-Plaza Hotel, Miami Beach, Florida; the registration card showing 
that the accused arrived at the hotel on 13 December 1942, and departed on 
23 January 1943; statement of his account there amounting to $200.99; a 
letter from the accused dated 18 February 1943, enclosing $50 on account of 
this bill, promising to send the balance after the first of the month; and 
the deposition of Captain Harvey D. Davidson. After the accused's departure, 
the delinquency was reported to the military authorities at Miami Beach, 
where the accused had attended school while residing at the Roney-Plaza. 
All officers at the school had been instructed that, before leaving, their 
debts must be settled; and directed to obtain clearance certificates. 
Iiowever, the accused had neither turned in a clearance, nor signed out in 
the officers' register. After he left, correspondence between the hotel 
and headquarters with reference to his delinquent account was forwarded to 
him at Fresno, where N.ajor Adrian w. Tolen, S-1 at the Air Corps Post, also 
received a communication pertaining to the accused's debt to the Roney
Plaza, which he forwarded to the accused 26 February 1943, directing him to 
indicate, by indorsement, what action he had taken to liquidate the 
indebtedness, and calling his attention to the fact that disciplinary action 
could be taken. At a prior date - about l February - Major Tolen had talked 
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with the accused about this bill, and tha accused h.1d stated he would pay 
half of it. out of his tr~vel money, and the other hQlf at the beginning of 
the ne~ month. Major Tolen asked the accused to· send a postal money oi·der 
in payment of the i:::.ccount, and to show him the stub; later the accused 
exhibited a receipt for a ~50 money order payable to the Roney-Plaza. The 
accused neither complied with the order to reply by indorsement, nor replied 
orally to Major Tolen after the latter he.d informed him that his delin
quency would have to be made a matter of record and that it would appear in 
his 201 file (R. 45; Exs. E-I). 

The investigating officer shov1ed the accused the charge sheet• 
and fully advised him of his rights, whereupon he made and signed a sworn 
statement reciting that, as to the money he owed the Hotel Californian, 
he had ~Titten the manager he would pay the debt from his next check 9 but 
had not been t',blo to do it. He returned to l!...resno from Eiruni about l 
l!... ebruary; was advised the post inspector had received notice of the bill; 
told him he would arrange for a loan to pay it; uD.Q tried to get money 
from a loan company for that purpose, but v,as not successful. He then 
voluntarily to}d the inspector he would pay the bill out of his next pay 
check,- and cashed it for thE..t purpose; but, on the evening of 1 .i.pril 1943 t 
about $290, comprising the entire proceeds of his pay check and every cent 
he had,,was either stolen or lost; so nothing more was done about the bill. 
The last day he was at Miami, he was advised or his debt to the Hotel 
Roney-Pluza, but merely had money enough to.get home; he had tried there -
unsuccessfully - to borrow additional funds before leaving. He paid ~50 -
on the bill when he received his travel money in Fresno, advised Major Tolen 
of such payment, and shov,ed him the money order z:eceipt. He did not remember 
ever receiving a notice to reply by indorsement concerning this debt; as a 
matter of fact, he did not look inside the only letter he ever received from 
:Major Tolen, assuming it merely enclosed the bill from the Roney-Plaza liotel. 
Eis base pay had been ~150 per month until 20 March 1943. When he entered the 
service in October, 1942, having no money, he borrowed from his father to see 
hiin througli'the first month. His fiancee came to Fresno in November so they 
could get married; she stayed first at the Californian liotel 9 then found an 
apartment, and he took her room at the hotel. He took her to st. !£>uis to 
be with relatives while he was in Miami, :ind when he got back to Fresno, he 
sent for her. 'rlhen she received word there that her father was dying in 
Spokane, he gave her money to go to his bedside. Her futher recovered, she 
came back to Fresno, and they were finally m~rried on 20 lfurch 1943, .tl'ter 
which they resided together at the Virginia Rotel. He had had no trouble 
about his bills until the l~st two or three weeks they lived there (R. 47, 
48; Ex. K). 
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4. The evidence for the defense shows that First lieutenant Joseph 
R. Noland, Jr., Air Corps, who roomed with the accused at Miami Beach, lent 
him about $85, all of which. has been repaid, though the accused was usually 
short of' money {R. 50-51) • 1 

The wif'e of the accused went to the Californian Hotel late in 
March to tell the management they were going to try to settle their bill 
there on the first of the month, but did not see the manager. The first 
of J\J)ril she cashed the accused's salary check, about $257, and gave tne 
money to the accused next day. He put it in his hip pocket 1n a billfold, 
and it was lost on 2 April. Two or three days later, in an effort to 
secure additional funds 1 she applied to the Fresno loan Corporation for a 
loan of' $300, but couid not get the req_uired signatures of two co-makers. 
She personally did not have money to pay the accused's bills. Much of their 
money had gone for her travelling expenses; also board, amusements, and a 
portion of it for liquor {R. 52-62). 

5. The accused, a.:t'ter being advised of his rights as a witness, was 
sworn and testified that when he went on active duty he had to borrow about 
$250 from his father. He also borrowed about $90 from Lieutenant Noland at 
?,i:iami. Both these items have been repaid. He incurred. various expenses 
for his vrife's travelling, sending her $60 to come to Fresno, then about 
~75 to go to St. Iouis, and about $100 for her living there. When he arrived 
in Fresno,· coming back from Miami, he sent her about $100 to St. Iouis to · 
get back to Fresno. The financial condition of her f8lllily is very bad, so 
he was obliged to pay all her expenses. He spent about $290 for uni~onna 
and books, and around :i.;40 to get from Denver to Fresno. At the Virginia 
Hotel he paid about $130 rent, and then $75 for rent of a house where Mrs. 
Davis is now living. In Fresno, he paid $45 for an apartment for her to 
live in before they were married, while he occupied the room she had engaged 

·at the Californian Hotel. He lost his billfold containing ~290; paid ~50 
to the Roney-Plaza Hotel; and for food and clothes from October 27, 1942, 
to ~pril 12, 1943, spent some $375. These various items agcregate in the 
neighborhood of ~2,200. 

Since entering the service on 13 October 1942, he had received as 
~ravel pay, from Spokane to Denver, approximately $60; balance October pay 
:i,)30, 1-.;ovember, December, January and Februcl.I'y p3.y $216 each; ?.larch ~360, 
the increase being due to __ longevity, allowances; uniform allowance $250; and 
travel to Uiami and back :,il350. He entered the service "behind" financially 
cllld h:J.S not been able to catch up. lie wns staying at the Virginia Hotel ' 
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when he missed his billfold containing ~290 and immediately naked the 
manager about it. He also searched the car in which he had been riding 
before the loss was discovered, but it was never found. His wife had 
to borrow money from the Red Cross to live on; $85 first, then $25 so 
she could pay the rent. Al.1. of the bills to the three hotels mentioned 
in the Specifications hcive been paid. (The prosecution agreed they were 
paid the morning of 15 May 1943) • :Jhile he had had no money to pay the 
bill at the Californian, he hud been there fre~uently, for eating and. 
other purposes, since he checked out, and made no effort to avoid the~ 
place. He wrote to the hotel explaining the situation, and his letter 
was never returned. He had expected to make a pal']ll.ent on l A.pril, but 
was prevented because he lost all his money. The bill ut the Roney-Pla~a 
in Miami Beach finally amounted to $200.99; he did not pay it because he 
had no money, and no means of getting any. out of the money he received, 
he p3.id Lieutenant Noland $65, sent $100 to his wife, and it cost him well 
over $2 a day to live. Before leaving Miami he tried unsuccessfully to 
borrow money from the Army Emergency Relief, and had talked to the manager 
of the Roney-Plaza Hotel about possible arrangements he might make with the 
hotel, so he could clear the station and leave. After he left, he sent ~50 
to the hotel; as he had additional expenses getting his vnfe back from st. 
Louis, he could not then pay any more. He did not take a sleeper from Miem.1 
to Fresno, but sat up in a chair car all the way to save money. 

The letter written to him by Maj or Tolen, by order of Colonel 
Uilders, was handed to him by :Major Tolen the latter part of February, when 
he told Major Tolen he had sent i50 to the Roney-Plaza Hotel. He did not 
open the envelope nor read the letter until a few days ago, assuming it was 
merely the correspondence from Miami Beach to Major Tolen, who stated he had 
received letters about the bill. No one explained to him what the disciplinar~ 
measures referred to were, and he did not know he had disobeyed an order 
until he saw it in the charge; he would have obeyed it, ha:d he understood. 

He was absent without leave, from 9 April 1943, to 12 April 1943, 
because he was not feeling well, by reason of a cyst; he h&d called a civilici.D. 
doctor to attend him on the 10th, after his wife's treatment on the 9th had 
failed to relieve it. However, he admitte,d he was down town when the doctor 
arrived. He stayed home all day Sunday, the 11th, prior to his apprehension 
and returned on the 12th. He had desired to muke the .i..rm.y his life work, and 
if severed from the service now, would see his draft board to get back in, 
or go into the military service of some other coUD.try. lie knew he was absent 
wi~hout leave from 9 April to 12 April; and it was merely neglect that pre-
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vented his calling his commanding officer to say he WtiS sick (R. 63-87). 

6. Lieutenant Curry, of the accused's company, recalled by the 
prosecution, testified he had a telephone conversation with the accused 
about 1 April, relative to a lost wallet. The accused called the orderly 
room, to report that his hotel room had been ransacked, that his blouse 
and wallet were missing, and that he was busy with the police; so would 
not be able to report for work. ~i"hen Lieutenant. Curry, later the same day, 
called the accused by telephone, 1'.lrs. Davis answered and said he was down 
town. Two or three days later when Curry noticed the accused wearing his 
blouse, the accused said it had been recovered by the police from a stolen 
car (R. 90-92) • 

Sergeant Arnold G. Yank, of the accused's company, testified the 
accused stated early in ;..pril that somebody broke into his room and stole 
his coat and wallet (R. 93). 

7. The accused, being recalled testified that.at first he thought the 
wallet had been stolen from his room, but later concluded he had lost it in 
a car. He had not, however, told Lieutenant Curry or Sergeant Yank, of this 
altered conclusion. 

s. The 3pecification, Churge I, alleges absence without leave from 
l!"riday, 9 April 1943, until ?.Ionday, 12 April 1943. Not only did the accused 
plead guilty to the Specification and the Charge, but the evidence clearly 
shows that he failed to report for duty on the dates alleged, spending his 
time, instead, at home and dovm town, allegedly because of a minor ailment, 
a cyst near the lower end of his spine, which he had never reported to the 
military medical authorities, and which, when examined after his apprehension, 
by a medical officer, showed no outward and visible sign of irritation, 
infection or inflanmution. The accused asserted that sheer neglect on his 
part was the reason he had not noti1'ied his commanding officer that he was 
staying at home and not reporting for duty on account of this alleged 
indisposition; but his evasive thwarting of his commanding officer's efforts 
to get in touch with him, during his absence, indicates that this was a 
deliberate rather than a negligent omission. His testimony with reference 
to his absence without leave appears as "slippery" and as uncooperative as 
his conduct during that period. The evidence corroborates the plea, and fully 
sustains the findings of guilty of Charge I and its Specification. 

9. Specifications l and 2, Charge II, allege dishonorable failure 
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to pey hotel bills. The record discloses no false representations, fraud, 
deceit, evasion or dishonorable conduct in connection with the accused's 
protracted dele.)r in the p~ent ot these bills. 

"Neglect on the part ot an otticer to pay his debts 
pram.ptl7 is not ot itself' sutticient grounds tor 
charges agaill.st him.••* when the*•* proof does 
not show such conduct With reference to the debts as 
would constitute an ottense, although some ot the 
debts have been due tor more than seven months, a 
finding ot guilt7 cannot be sustained. c. M. 121207 
(1918) .• 

" • *. '!!le record shows no tal.Be representations b;r 
the accused, nor a failure to pay-, cha.racteriZed b7 
deceit, evasion or dishonorable conduct. Ne~ect on 
the part ot an officer to pay his debts promptl.7 is 
not of i tsel.t autticient ground tor charges against . 
h1m. Conviction disapproved. c. M. 123090 ( 1918). • 
(See. 453 (l-i) (15), p. M4, Dig. Ops. 1AD, 1912-1940). 

To the se.me e;ttect are the opinions ot The 1udge Advocate G8lleral in C. M. 
220760 (1942) and c. M. 221833 (19'2). In the light ot the precedents cited, 
the Board of Renew is or the opinion that the record does not sustain tu 
findings ot ~ilt7 ot Spee11'icat1ons l and 2, Charge II. 

Specification 3, Charge II, alleges failure to obe;r a. lawtul. 
command 111. writing from. his superior officer to "1.adicate by indorsement 
hereo:a what action 70u have taken to liquidate this• ( the Roney-Plaza) 
"indebtednesa•, in violation ot Article ot War 95. The ottense is ad
mitted, 'bllt the accused testified that his tailure to comply resulted 
solely' tram hls failure to read the written comment, although it was 
handed to h1lll by the adjutant. Disobedience ot superiors based ~n su.ch 
1nd1tterence as th• accused's failure to read the written order :manifests, 
1& patentl7 a neglect to the prejudice ot military discipline, indicating 
a lack ot an:, real conception ot a 1111bordinate ott1cer's responsibility 
to his superiors. In this connection, it maT be stated that the record as 
a whole discloses that the accused'• atendards ot personal and otticial 
conduct are not cOJ1111cinrate with his obligations and responsibilities 
as an otticer 1n the Arm:, of the United States. However, "neglects to the 
prejudice ot •••military discipline" are specificall)' denOU11.ced under 
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Article or War 96, and, since ortenses talllng in this category constitute 
speciric violations ot that article, they should be charged thereunder, 
rather than under Article ot War 95. The record supports the conviction 
in Tiolation or Article ot War 96. 

10. The accused is 28 years or age. The records or the Office ot 
The Adjutant General show that the accused recdved a reserve commission 
on 20 7u~ 1937 1 and ell.tered on active duty 13 October 1942. 

ll. The court was legally constituted. No errors injuriousl1 
attecting the substantial rights of the accused were committed during 
the trial. In the opinion ot the Board of Review the record of trial is 
legally insutticient to support the findings of guilty- of Charge II and 
Specifications l e.nd 2 thereunder, legally sufficient to support the · 
findings ot guilty ot Charge I and its Specification, and Svecification 
3, Charge II, 1n vi.olation of .Article ot War 96, and legally su:fficient 
to support the sentence end to warrant confirmation thereof. A sentence 
of dismissal is authorized dpon conviction of a violation of J-rticle ot 
War 61 or Article ot War 96. 

b~2:,,b t2MJtu>ludge Advocate 
" 

~£.~.Advocate 
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SPJCli 
CK 235676 

war Department, J .A.G.o. - To the Secret&l7 of war. 
1. Herewith transnd.tted for the act.ion ot the President are the 

record ot trial and the opinion of the Board ot Re'Yin 1D the can ot 
Second Lieutenant Arthur w. Davis, Jr. (0-358228), Air Corpa, 806th 
Training Gl'oup. 

2. I concur in the opinion ot, the Board ot Renn that the record 
or trial is not legal.17 sufficient to su.pport the findings ot gmlt7 of 
dishonorably' failing to pq two hotel debts (Charge II, Spece. l and 2 
thereunder), legal.4 sutticient to support the tincU Rg1 of guilt:, of 
being absent without lea.Te (Charge I and its Spec.), and legal.:q ntti-. 
c:1.ent to aupport the fiming of guilt:, of failure to obe7 the CCWJNIUI 
ot his superior officer (Spec. 3, Chg. IL), in 'Yiolation ot ArUcsl• ot 
war 96; lega].lJ" sufficient to support the.s.ntence and. to-warrant oon
tirmation thereof. I reconnend that the sentence be ·.contirald but that 
the forfeitures be remitted am that aa thus aoditied., the euout.1.m ot 
the sentence be suspended during the pleanre of the President. 

3. Inclosed are a d.ratt. ot a letter tor the aignature ot tae tlld.er 
Secret&r7 of war, tranaitting the noord to the President tor his action, 
and a torm of Eocv.tin action deaigned to carry into effect the fore
going recommendation, should such action meet with approfll.. 

Jqron c. Cramer, 
Major General, . 

The Judge .AdTOC&te General. 
3 Incls. 

Incl. 1 - Record ot tr1al. 
Incl. 2 - Dtt. ltr. tor sig. 

of Under Seo. ot War. 
Incl. 3 - Form of Executive action. 

(Findings disapproved in part in accordance with recormnen:iation of 
The ,Judge Advocate General. Sentence confirmed but forfeitures 
rernit\ed. G.C.M.O. 266, 24 Sep 1943) 

http:lega].lJ
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(213)WAR DEFAR'l\!ENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. 

SPJGQ 
CM 23570? , t 6 JUL 1943 

UNITED STATES ) SECOND AIR FORCE 
) 

v. ) Trial by G.C.M., convened at 
) Smoky Hill Army Air Field, 

Second Lieutenant JAMES H. ) Salina, Kansas, 7 :May 1943. 
JOHNSON {0-73.3434), Air ) Dismissal, total forfeitures, 
Corps. ) confine}llent 5 years. 

OPINION o! the BOARD OF REVIEV 
ROUNDS, HEPDURN and FRED.i::RICK, Judge Advocates 

-----·---------
.1. The record of trial in the. case of the officer named above has 

been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. · 

2. The accused was tried upon the following Charges · and Specifications r 
. . I 

CHARJE I: Violation of the 61st Article of War. 

Specification 1: In that 2nd Lt. James H. Johnson, AC attchd unassgnd 
1st Heavy Bombardment Processing Headquarters, did, 
without proper leave, absent himself 1'rom his post 
at Smoky Hill Army kir Field, Salina, Kansas-fran 
about March 19, 1943 to·about April 22, 1943. 

CHARGE II: Violation of the 96th Article of war. 

Specification 1: In that 2nd Lt. James H. Johnsen, AC attchd \lllassgnd 
1st Heavy Bombardment Processing Headquarters, did, at 
Salina, Kansas, on or about March 10, 1943, with 
intent to defraud, wrongfully and unlawfully make 
and utter to the Smoky Hill Army Air Field Exchange, 
Salina, Kansas, a certain check, in words and figures 
as follows, to wit: 
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____.;:;S.;;;al.;;;.;in=a=---------·Kansas___3_-_1_0_-_____l9_Q_ 

Chase National Bank or New York, N.Y. 
(Write Name of Bank or Trust Company on above line) (Town and State) 

PAY TO THE SMOKY HILL Am.IT AIR FIELD EXCHANGE 
ORDER OF______SAL=INA=._•_KAN=S_AS:;;;__________$,.;,25._.__oo____ _ 

Twenty Five- --~--~~ ~-- Dollars 
For Value Received, I represent the above amount is on deposit in mid Bank . 
or Trust Company, in my name., is free from claims and is subject to _this check. 

James H. Johnson 
0-733434 

and by means tl:ereof, did fraudulently obtain from the Smoky Hill Army Air 
Field Exchange., Salina., Kansas., $25.00., he the said 2nd Lt. James H. John
son., then well knowing that he did not have and not intending that he 
should have any account with the Chase National. Bank of New York., N.Y. for 
the payment of said check. 

,Specification 2: Making and uttering false check at Salina., Kansas., 
in amount of $25.00 drawn on Chase National Bank., 
New York., N.Y. 

Specification .'.3; Making and uttering false check at Salina., Kansas., 
in amount of ~25. 00 drawn on Chase National Bank., 
New York., N.Y. 

Specification 4: Making and uttering false check at Salina., Kansas., 
in amount of ~20.00 drawn on Chase National Bank., 
New York., N.Y. 

Specification 5: Making and uttering false check at Salina., Kansas., 
in amount of ~10.00 drawn on Chase National Bank., 
New York., N.Y. 

Specification 6: Making and uttering false check at Salina., Kansas, 
in amount of $20.00 drawn on Chase National Bank., 
New York., N.Y. 

Specification 71 Making and uttering false check at Salina., Kansas., 
in amount of $20.00 dral'iil on Bank of America., 
Sacramento, Calif. 

-2-



Specification 8: 

Specification 9: 

Specification 101 

Specification 11: 

Specification 12: 

Specification 13: 

Specification 14: 

Specification 15: 

Specification 16: 
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Making and uttering false check at Salina., Kansas, 
in amount of $15.00 drawn on Bank of America., 
Sacramento, Cali£. 

Making and uttering false check at Wichita., Kansas, 
in .amount of $25.00 drawn on Pierre National Bank, 
Pierre, South Dakota. 

Making and uttering false check at Wichita., Kansas, 
in amount of $20.00 draim on PieITe National Bank.,· 
Pierre, South Dakota. 

Making and uttering false check at Wichita, Kansas, 
in amount of $25.00 drawn on Pierre National Bank, 
Pierre., South Dakota. 

• 

Making and uttering false check at Salina., Kansas; 
in amount of $10.00 drawn on Pierre National Bank, 

.· Pierre., South Dakota. 

Making and uttering false check at Wichita, Kansas, 
in amom1t of $10.00 dra;wn on Pierre National Bank, 
PieITe., South ])akota. 

Making and uttering false check at Wichita, Kansas, 
in amount of $20.00 drawn on _Pierre·National Bank, 
PieITe, South Dakota. 

In that 2nd Lt. James H. Johnson, AC attohd \m8.8Sgnd 
1st Heavy Bombardment Processing Headquarters, being 
indebted to the Broadview Hotel, Wichita, Kansas in 
the sum of $52.05 for a hotel bill, which amount 
became due and payable en or about March JO, 1943, 
did., at Wichita, Kansas, from on or about March JO, 
1943 to on or about-April 15, 1943, dishonorably 
fail and neglect to pey said debt. 

In that 2nd Lt. James H. Johnson, AC atta~hed \Ul&sgnd 
1st Heavy Bombardment Processing Headquarters, did 
at the Clayton Hotel, Salina, Kansas, fran about 
February 11, 1943 to about March l, 1943, wrongtully 
and unlawfully live and cohabit with one Dorothy 
Smith, a wa:oan· not his wi!e. 

- 3 -
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Specification 171 In that 2nd it. James H. Johnson, AC attchd unasgnd 
1st Heavy Bombardment Processing Headquarters, being 
indebted to.Mrs. Mabel Clark, Salina., Kansas in the 
sum of $18.00 for room rent, which amount became due 
and payable on or about April 7, 1943., did, at Sal
ina, Kansas, !rom on or about April 7, 1943 to· on 
or about April 22, 1943, dishonorably fail and neg
lect to pay said debt. 

Specification 18: In that 2nd Lt. James H. Johnson, AC attchd unasgnd 
1st Heavy Bombardment Processing Headquarters, being 
indebted to the Station Hospital, Smoky Hill Army 
Air Field., Salina, Kansas in the sum of $11.00 for 
board, which amount became due and payable on or about 
February 28, 1943, did, at Smoky Hill Army Air Field, 
Salina, Kansas, from on or about February 28, 1943 
to on or about April 221 1943., dishonorably fail and 

• neglect to pay said debt• 

He pleaded guilty to and was found guilty of all of the Charges and 
Specifications. There was no evidence of any prior convictions submitted. 
He was sentenced to be dismissed the service, to forfeit all pay and 

· allowances due or to become due, to be confined at hard labor at such 
place as the reviewing authority may direct for five years. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action. under Article of War 48. 

J. The accused was arraigned upon the two Charges and nineteen Speci
fications. He pleaded guilty to both Charges and all Specifications. The 
prosecution offered no evidence and presented no witnesses. 

4. The accused elected to remain silent and presented no witnesses. 

5. The Charges and Specifications as to which the accused has ad
mitted his guilt allege that he was absent without leave from 19 March to 
22 April 1943 in violation of Article of War 61., that in violation of the 
96th Article o:f War on fourteen separate occasions he made and uttered 
false checks or drafts upon banks in which he had no deposits in amounts 
varying from $10 to $25 and totaling $270; that on three occasions he 
failed to pay his lawtul debtsJ and that he wrong.fully and unlawfully 
cohabited with a woman not his wife. 

6. Because of his previous good record and his value to the service 
three members of the court recomnend clemency :for the accused. Defense 
counsel al.so recommend clemency giving the .following reasons: the accused 
served as an enlisted man from 14 October 1940 to 21 November 1942 with an 
excellent record. He also served well and without charges or convictions 

-4-
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until he became involved in the difficulties described by the Specifications 
of the Charges. His troubles are traced to an association with a woman or 
questionable morals for whom he left his post without authority, cashed 
fourteen worthless checks, and failed to pay two hotel bills, and a room 
rental bill. All of these obligations have since been paid in full by 
accused's father. The requests for clemency are attached to the record. 
The accused has since married another woman. 

7. The record shows the accused to be ~5 years of age. He enlisted 
in the service on 14 October 1940 and was commissioned a 2nd Lieutenant on 
21 November 1942 in the Air Corps. 

8. The court was legally constituted. No errors injuriously affect
ing the substantial rights or the accused were cOIIIIDitted during the trial. 
In the opinion of the Board of Review, the record or trial is legally su!
ficient to support the findings and sentence, and to warrant confirmation 
thereof. Dismissal and confinement at ha.rd labor are authorized upon 
conviction of violation or Articles or War and 96./ I 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 

- 5 -
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1st Ind. 

'.'iar Depart:!l.ent, J .a..,\ a - 1U'L 'JC4~,, , "-· To th A ting secretary of ,.,,.,ar..o., ,z J ..; e ~c 

1. Herewith trans":litted for the action of the President are the 
record of trial and the ouinion of the Eoard of Review in the case of 
Second Lieutcne.nt Ja!:les I-( Johnson (0-733434), Air Corps. 

2. I concur in the opinion of the Board of Revi~1.v th:i t the 
r0::ord of trial is le::;ally S'.1fficient to support the nnd:i.nss of 
euilty of Charge I (Article of ·,;ur 61) o.nd its Specification, absence. 
without leave for one month and three days, and of Charge II (Article 
of ':iar 96) and lC Specifications thereunder wherein on fourteen 
separate occasions accused made and uttered checks or drafts on 
banks in vlhich he h.,,1d no deposits or accounts, on three occasions he 
failed to po.y his lawftil debts.and, in addition thereto, cohabited· 
rith a woman not his wife, and lc;;ally sufficient to support the sen
tence and to warrant c onfirna tion t:ii.er eof. I recoT!ll:lend that the 
sentence be confirmed but that the confinement thereof be reduced to 
t,wo years, th!'.t the sentence as thus mddified be carried into execu-
tion and that the United States Disciplinary.Tulrracks at Fort Leavenworth, 
K::msas, be desienated as the :;::,lace of conf:inement. 

J. Inclosed are a draft of a. letter for your siznature transmit
tinr; the record to the Pr.esident for his action, and a form of Execu
tive action designed to carry into effect the recom.'llendation hereinabove 
nnde, should such action meet with approval. 

Hyron C. Cramer, 
:,.ajor General, 

3 Incls. The Ju.dee Advocate General. 
1 - Record of trial 
2 - Ilft. ltr. for si:;. AS.f 
3 - Form of action 

(Sentence confirmed bit confinement and forfeitures remitted. 
o.c.M.o. 257, 22 Sep 1943) 
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WAR DF.PARTI,'.ENT 
Army Service Forces 

In the Office of The Judge Advocate Ge1terc.J 
(219)Washington,D.C. 

SPJGH • 8 Jill 1943 " CM 235717 

UNITED STATES ) 94TH INFAN'IRY DIVISJON 
) 

v. ) Trial by G. C.M., converi.ed 
) at Camp Phillips., Kansas, 

Second Lieutenant TH01/iAS ) 14 May 194.3• Dismissal. 
E. BICKMORE (0-1841426), ) 
376th Infantry. ) 

OPINION of the BOARD OF REVThW 
m:u.., DRIVER and LOTI'ERHOS., Judge Advocates 

1. The Board of Revlew has examined the record' of trial in the 
case of the officer named above and submits this, its opinion., to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE: Violation of the 96th Article of War. 

Specification: In that., 2d Lieutenant Thomas E. Bickmore, 
Service CompB.J'\Y 376th Infantry was, at Salina, Kansas, on 
or about l,'.arch 28, 1943, in a public place, to wit, Blue 
Pacific Cafe, Salina, Kansas, drunk while in unifonn. 

ADDITIONAL CHAP.GE I: Violation of the 61st Article of War. 

Specification: InJ,M:t. .gd Lieutenant Thomas E. Eiclonore, Service 
Co, 376th I~ant:ry~ did, without proper leave, absent him
self from his organization and duties at Camp Phillips, 
Kansas from about 0615 10 April 1943, to about 2245 20 April 
1943. 

ADDITIONAL CHARGE II1 Violation of the 96th Article of War. 

Specificationa In that 2d Lieutenant Thomas E. Biclanore, Service 
Co, 376th Infantry, having been restricted to the limits o! 
the Regimentd Area, did, at Camp Phillipe, Kansas, on or 
about 10 April 1943, break said restrictinn by going beyond 
the limits of said restriction. -

http:converi.ed
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He pleaded not guilty to, and was found guilty of, all Charges and 
Specifications. He was sentenced to be dismissed the service•. The 
reviewing authority approved the sentence and forwarded the record of 
trial. for action under the 48th Article of War. 

3. On 28 March 1943, about 12:JO or 1100 a.m., Sergeant Leon 
Olson and Private First Class Jack Lapin; Military Police Detachment, 
Camp Phillips, Kansas, went to the "Blue Pacific", a night club near 
Salina Kansas, in response to a call which did not concern the accused. 
While they were there, Sergeant Olson observed the accused in uniform, 
holding a private who was ill and trying to go out, and pulled them 
apart. The accused then fell down. Sergeant Olson called Private Lapin, 
and they took the accused to the station and turned him over to Second 
Lieutenant Donald p. Copper. At the night club, the accused fell to the 
floor, could not take care of himself, appeared to have lost control of 
himself, could not stand very well, and his speech was not clear or co
herent. He was not "actually disorderly" and had no intoxicating liquor 
on his person. The place was crowded with military personnel and 
civilians. Sergeant Olson was of the opinion that the accused was drunk 
and unable to walk by himself. Private Lapin stated at first that he 
could not say the accused was drunk and that he did not know whether he 
was drunk or not, but in response to a direct question from the court he•said that in his opinion the accused was drunk. When the accused was 
brought to the office of Lieutenant Copper, he had difficulty in taking 
out his billfold and finding his 11identification", dropped two dollar 
bills, reached over to pick them up, fell over on the floor, had diffi
culty in "getting his words rut", and his "tongue seemed thick". The 
accused "reeked of alcohol11 • Lieutenant Copper expressed the opinion 
that the accused was drunk and under the influence of alcohol (R. 10-18). 

On 3 April 1943, Captain Alexander Hughes, Jr., Adjutant, 
376th Infantry, upon the orders of the regimental commander, called the 
accused to his office to restrict him to the regimental ~rea pending in
vestigation of court-martial charges. The accused was advise:d of the 
restriction and knew the bounds of his restriction. It was not there
after lifted (R. 19-21). 

The accused was assistant to Second Lieutenant Cbarles·P. Macke 
regimental Special Services Officer. He did not report to the office or' 
Lieutenant Macke on the morning of 10 April 1943. When he saw that the 
accused was absent, Lieutenant Macke called and infonned the First Sergear.t. 
'.lbe accused did not report to the office at any time during the period 

-2-



(221) 

10 April to 20 April. Lieutenant Macke next heard from him· on 20 
April by telephone. Lieutenant :Hacke had not given the accused au
thority to leave the "bounds of the compa.nyt' and had not assigned 
him to any specific duty that would keep him absent between these 
dates (R. 21-23). 

An entry in the morning report of 11 April 1943 of' the 
Service Company showing the accused from duty to absent without leave 
at 6115 a.m., 10 April 1943, was received in evidence over the ob
jection of the defense. Technician Fourth Grade Paul H. :Meyer, 
acting First Sergeant of the Service Company, testified that he made 
that entry based upon in.fonnation furnished him by Lieutenant Macke 
and Captain Buehrle, and. th.at he made no personal check to ascertain 
if the accused was present. Captain William H. Buehrle testified that 
he initialed the morning report of' 11 April 1943, based upon in.forma
tion furnished him by Lieutenant Macke, that he received an Uofficial 
report" from another noncommissioned officer whom he had directed to 
look in the quarters of accused, but that he made no personal check to 
see if accused was absent. · Captain Buehrle did not see the accused at 
any time between 11 April and 20 April 1943 (R. 24-34; Ex. A). 

An entry in'the morning report of 21 April 1943, showing the 
accused from absent without leave to arrest in quariers at 10:45 a.m., 
20 April 1943, was received in evidence (R. 31; Ex. A). · 

4. · The defense presented no testimony. The accused did not 
testify nor make an unsworn statement. 

5. a. The Specification, The Charge:. The evidence shows without 
contradiction that the accused was drunk in uniform in a public place, 
the Blue Pacific Cafe, .as alleged. The accused could not stand very 
well, appeared to lose control of himself' and fell to the floor, was 
unable to walk by himself' and in the opinion of the two military 
policemen llho took him back to town to keep him out of trouble, was 
drunk. In the Military Police office, acoused had difficulty in taking 
out a billfold, dropped two bills on the floor, fell over on the floor · 
in reaching to pick them up, his tongue was thick in speaking, he had 
difficulty in getting his words out, had no control over himself and ; 
in.the.opinion of Lieutenant Copper was drunk. 

b. The Specificat:;:lon, Additionial Charge I a The morning 
report entry- of' 11 April 1943 was inadmissible to prove the beginning of 
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the absence, because the acting First Sergeant who made the entry 
and Captain Buehrle who initialed the entry both testified that the 
entry was based upon information furnished them, neither made aey 
personal check to ascertain if accused was absent, and they had no 
personal knowledge of the initial absence (Dig. Ops. JAG 1912-30, 
sec. 1507). 

The absence for substantially the period alleged is however 
otherwise shown by testimony of Lieutenant ).{acke that accused, his 
assistant, did not report to his office on the morning of 10 April 
1943, and did not report to the office during the period 10 April to 
20 April 1943, and the testimony of his company commander, Captain 
Buehrle, that he did not see the accused at any time between 11 April 
and 20 April 1943. '.lhe erroneous receipt in evidence of the morning 
report entry of 11 April 1943 showing the initial absence did not 
prejudice al\Y' substantial right of the accused. 

c. 'lhe Specification, Additional Charge II: It is shown 
that the accused was duly restricted to the regimental area, blllt is 
not shown that he went beyond the limits of the restriction. Although 
absent from his compacy and from.his office, there is nothing in the 
record to show that he was at any time outside of the regimental area. 
The record does not support the findings of guilty of Additional 
Charge II, and the Specification thereunder. 

6. The accused is 34 years of age.· The records of the Office of 
The Adjutant General show his service as. follows: Enlisted service 
frcm 6 Hay 1942; appointed temporary second lieutenant, Army of the 
United States, from Officer Candidate School, and active duty, 9 De
cember 1942. 

7. The court was legally constituted. No errors injuriously a.£
fecting the substantial rights of the accused were committed during 
the trial. The Board of Review is of the opinion that the record o:r 
trial is legally insufficient to support the findings of guilty of Addi
tional Charge II and-the Specification thereunder, legally sufficient 
to support the findings of guilty of all other Charges and Specifica
tions, and legally sufficient to support the sentence and to warrant con
firmation of the sentence. Dismissal is authorized upon conviction o! a 
violation of the 61st or 96th Article of War. 
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1st Ind. 

Yla.r Department, J.A ..G.O., JJL 1943 - To the Secretary ~f War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case 
of Second Lieutenant Tnomas E. Biclonore {0-184W+26), 376th Infantry. 

2. I concur in the opinion of the Boa.rd of Review that the 
record of trial is legally insufficient to support the findings of 
guilty of Additional Charge II and the Specification thereunder 
{breach of restriction), legally sufficient to support the findings of 
guilty of all other Charges and Specifications and legally suff'i-· 
cient to support the sentence and to warrant confinnation of the 
sentence. The accused was found drunk in uniform in a public place 
{Spec., Chg.), in violation of the 96th Article of War, and.was absent 
vdthout leave from 10 April to 20 April 1943 (Spec., Add. Chg. I), in 
violation of the 61st Article of VTar. I recommend that the sentence be 
confirmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature,·trans
ndtting the record to the President for his action, and a form of Execu
tive action carrying into effect the recommendation made above. 

Myron C. Cramer, 
3 Incls. lEajor General, 

Incl.l- Record of trial. The Judge Advocate General. 
Incl.2- Drft. ltr. for sig. 

Sec. of War~ 
Incl.3- Form of Executive 

action. 

{Findings of guilty of Additional Charge II and the Specification 
thereunder disapproved. Sentence confirmed. a.c.v.o. 188, 
4 Aug 1943) 
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:~icy Jervice Forces 
ln t:ne Office of The Judi;e .Advocate General 

Ha.shinGton, D. C. 
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C::, 235738 1.9 AUG rn4..3-

u N I T E D S T A T E S ) P.\2l'AJ,:A. COAST ARTILLERY COI.llL\.lID 
) 

v. ) Trial by G.0.!.'.., convened at 
) fort Randolph, Co..nal Zone, 6 

So-:rnnd Lieutenant FLOiUAii I 
\ April 1943. Dismissal. 

J. Ktr.C:Ll:"!;;J; (0-1040420), ) 
Uoast J~rtillery, ) 

OPI!\ION of the BOA..1D OF lill\TIEW 
LY0:l, HILL and AlJDHE.-<S, Judge Advooatos 

1. The record of trial in the oase of the officer na.~ed above 
has bee.u cxa..'lri.ned by the Boa.rd of Review and the Boa.rd submits this, 
its opinion, to The Judge Advocate General. 

2. The accused Na.s tried upon the following Charge and Specifi
dation: 

G.'1..\il.!':'.-:: Violation of the 95th Article of 1'ia.r• 

.Specification: In that Second Lieutenant Florian J. 
l:uonne:n, 88th Coast Artillery (AA), then Second 
Lieutnnant, 719th Coast Artillery Battery (Sep
arate) (A.A) (SJ.:), was, at Colon, Republic of 
Panama, on or about February 19, 1943, in a public 
place, to wit, La Conga. Bar, drunk and disorderly 
while in unifori:i.. 

:·ff. :?leaded not e;uil ty to and vtas found guilty of the Charge and the 
~pacification. .t:Niience was introduced of' one previous conviction by 
g:onera.l court-r!lnrtial for being drunk and disorderly in violation of 
.Article of ,,ar 96. iic was sentenced to disnissal. The reviewinc; 
authority apuroved tne sentence and for-.varded the record of trial for 
action under Article of 11a.r 48. 

3., 'lhe evidence for t:1e prosecution is as follows a 

On 19 F'e"oruar~' 1943, shortly after midnirht, accused was in the 
Ltl. Conga Bar, a public place in Colon, Republic of Panama. Complaint 
was made to i,aximo J.ioreno, A Panamanian policeman that accused was 
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bothering two men and a woman who were sitting at a table in the bar. 
Moreno approached the aoeused who was standing near the oomplainant's 
table, placed his hand upon the shoulder of accused and advised him to 
"keep away". Aooused left the table but returned. He was again warned 
by Moreno to "keep himself off from trouble". Acou.sed oontinued his 
disregard of the wa.l".lling. He did not stagger but in the opinion of the 
Panamanian policeman accused wa.s drunk (R. 7-10, 14). M:>reno called 
the Military Police (R. 8-9). Second Lieutenant William R. Gragg, 
Comp~ D, 760th Military Police Battalion, e.nd officer of the day, and 
Private Ernest L. Riley, commander of the Military Police guard, responded 
to the call. Arriving at the La Conga Bar at lal5 o'clock a.m. the ac
cused dressed in uniform was cursing, raving and threatening the Panamanian 
policeman and the Panamanian ·race a.a a whole. Accused said, "I am going to 
kill every God damn Spic I can kill" (R. 15). Lieutenant Gragg and Private 
Riley took accused outside the bar ~and tried to quiet him down but could 
not do so" (R. 15). The eyes of accused were "very blood shot". He was 
unsteady on his feet and smelled of liquor. His speech was thick a.nd he 
was 11wobbly" as he walked. He was cursing in a loud tone. - "You might 
even.call it raving" (R. 17). He used the expression, "you damn son-of-a.
bitch •••it seemed to be (sic) he was speaking to everybody" (R. 21). 
Lieutenant Gragg stated that he had been a civilian policeman two years 
before entering the Army and a member of the military police one year. He 
had seen "quite a few drunken men11 and in his opinion the aocused was drunk 
(R. 16). .Lieutenant Gragg placed accused in arrest and with. the aid of 
Riley put him in the military police oomnand oar and took him to Fort 
DeLesseps guardhouse (R. 22). He was placed in a cell block with a number 
of prisoners, one of whom was a Mexican private. Accused tried to start a 
fight with the Mexican and.threatened to kill him {R. 18, 23). Accused 
was then taken to Cristobal prison (R. 19). Corporal Frank Moeller, 760th 
Military Police Battalion was on duty in the guardhouse as Corporal of the 
Post when accused was brought in. He noticed that accused staggered as he 
walked into the guardhouse. Accused I s eyes were 11gla.ssy", his speech was 
thick and hard to understand. Accused started a ~coII!llotion" with another 
soldier and, in the opinion of the witness, the accused was_drunk (R. 26-27). 

,
4. For the defense Lieutenant Colonel Isaac J. Dalrymple,-the in• 

vu.tigating officer, testified that he had known aooused about nine months 
during which time accused was under his command. He had never seen aoouaed 
aot in~ manner which would reflect discredit upon himself. He had ob-. 
served the work of accused and stated that he would like to have aooused 
again in his command. Continuing, Lieutenant Colonel Dalrymple stated, 

" • • • he is a conscientious and a hard working officer and 
a.t no time ha.ve I ever seen him in ~ misconduct or anything 
of a derelict nature which might belittle him a.a an officer 11 

(R. 30). . -

Lieutenant Colonel Williams. Waldo, Second Batta.lion, 88th Coast Artillery 
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(AA.) stated that accused belonged to his battalion. He stated that 
accused showed interest in his work and was learning the 40 millimeter 
gun satisfact.:irily and that accused ,:-as energetic and willing to work. 
'\'{itness stated that he had requested that accused be assi1;ned to himJ 
that accused had met his expectations and that he would be glad to 
retain the accused as an officer of his command(]:{. 32-34). Hajor 
Harold G. Haskell, 88th Coast Artillery (AA) stated that he was at one 
time accused's battery commander. The first month that accused was in 
his command his services were rated as "very satisfactory" and for the 
succeeding months as "excellent11. ·;vitness stated 11 * * • he is a smart 
man and knows his job well • * •" (R. 36-37). .Major Thomas H. 1,~yers, 
Second.Battalion, 88th Coast Artillery, and Captain John R. Bealle, 719th 
Coast Artillery Battery Separate (A.\) S1.~, each stated that accused had 
served under his command, that accused's services were satisfactory and 
that he would like to have accused continue in his command (R. 39, 42,
43). First Lieutenant Benedict Arthur }~nderson, Regimental Chaplain, 
88th Coast Artillery (AA.), stated that he4~~r known accused for five 
months; th'.at ac~use-d was s. regul«r attenda~pon religious services and 
encouraged others to attend. 

"If,e has been a great deal of help to me in inspiring the men 
with spirituality - the men under him - and encouraging them 
to attend church services, both Catholic and Protestant. As 
far as I know, he has always given a good ~xample on that 
score. I likewise ,vould estimate his character as being very 
exemplary and becoming an officer11 •(R. 45). 

The accused declined to testify or make an unsworn statement. 

_The undisputed evidence shows that accused on the night of 19 Febru
ary 1943, while in uniform was drunk and disorderly in a public place, to 
wit, the La Conga Bar. FJ.s conduct was such that one of the civilian 
patrons of the La Conga Bar requested a Panamanian policeman to keep ac
cused away from his table. Accused persisted in his disregard of the 
ad.Ir.onition of the Panamanian policeman who finally called the 1:i:i.litary 
Police. Lieutenant Grabg, officer of the day, end Private Riley, connnander 
of the ?,:ilitary Police guard, responded to the call. When they arrived at 
the La Conba Bar the accused was "cursing and raving 11 and using suoh ex
precsions as 11you damn son-of-a-bitch" and "I am going to kill every God 
drunn Spic I can kill11. Bis voice was . loud and boisterous and 11he vras 
threatening to kill people". His eyes were bloodshot,, he staggered as he 
walked and he talked with difficulty. The lieutenant of the Military 
Police tried to quiet him but to no avail. He was plaoed in arrest and 
taken to ·the guardhouse at Fort DeLesseps where he continued his disorderly 
conduct by trying to engage in a fight with another prisoner. 

In the opinion of the Board of Review the drunkenness of the accused 
was so Gross and his conduct so disorderly a.s fully to warrant the court 
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in finding him guilty of a violation of Article of War 95. 

The record of trial of this officer upon other offenses (CM 238792) 
now before the Board of Review should be considered in connection with 
action upon this record. 

5. War Department records show tha.t the accused is 26 years of 
age. He attended high school four yea.rs and was graduated from Loras 
College (B.A.) in 1940. He served a.s a.n enlisted man from 1 January 

,1941 to 5 June 1942, upon which latter date he was graduated from Anti
aircraft Artillery School, Camp Davis, North Carolina, and a.ppoi~ted a 
second lieutenant, Army of the-United States. In recoJ!ll!lending accused 
for the Officer Candidate School his commanding officer stated that 
accused was of "excellent character, necessary background and education 
either formal or practical to make probable the successful completion of 
the course". 

6. The court was legally constituted and had jurisdiction of the 
person e.nd subject matter. No errors :injuriously affecting the substan
tial rights of accused were committed durin~ the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to 
support the findings of guilty and the sentence and to warrant conf'irmation 
thereof. Dismissal is mandatory upon conviction of violation of Article of 
War 95. 

.•; 

-------.--·:'A<':'t......--._t;____ _______, Judge Advocate..~~--t9-"1 
L -7 

----~-(_On__Lea_v_e_).____~-----·' Judge Advocate. 

m"'f&k~.~ , Judge Advocate. 

(Filed without further action in view of the execution of the 
sentence to dismissal in a subsequent case, C.M. 238792, 
confirmed in O.C.Y.O. Z79, 30 3ep 1943) 
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WAR DEPART¥£1JT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGN 
CM 235746 J S JUN l9l3 ... 

) EIGHTH SERVICE COi&AND 
U N I T E D S T A T 3 S ) .ABla SERVICE FORCES 

) 
v. ) Trial by o.c.~., convened at 

Second Lieutenant GLOVER L. 
) 
) 

Camp Hood, Texas, May 15 an:1 
19, 1943. Dismissal. 

-~Ai\!UELS (0-1823216), 758th ) 
Tank Battalion (L). ) 

OPINION of the BO.ARD OF REVIE'l'f 
CRESSON, LIPSCOi.ffi and SLEEPER, Judge Advocates 

1. The record of trial in the case of the of!icer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cations: 

CHARGE: Violation of the 95th Article of War. 

Specification 1: In that 2nd Lt. Glover L. Sarnuels, 
758th Tank Battalion, did, at Camp Hood, Texas, 
on or about April 21, 1943, wron,fu.lly a~d in
decently place his hand on thta let of Technician 
5th Grade Glenn D. Chaffin, and attemptAd to un
button the front of his coveralls near the private 
parts of Technician 5th Grade Glenn D. Chaffin. 
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Specification 2: In that 2nd Lt. Glover L. Samuels, 
758th Tank Battalion, did, at Camp Hood, Texas, 
on or aoout April 25, 1943, wrongfully and in
decently approach Corporal John Hubiak and as~~ 
him the following obscene question: "Corporal, 
how m:>uld you Iike to have your nuts blowed? 11 

or words to that effect. 

He pleaded not guilty to and was found guilty of the Charge and ooth 
Specifications. He was sentenced to be dismissed the service and to 
forfeit all pay and allowances due or to become due. The reviewing 
authority disapproved so much of the finding of 6uilty of Specification 
1 as involves a finding of guilty of the words, "place his hand on the 
leg of Technician 5th Grade Glenn D. Chaffin", approved the sentence, 
remitted the forfeiture of pay and allowances and forwarded the record 
of trial for act.ion under Article of War 48. 

J. The evidence for the prosecution, in brief, shows that on 
April 21, 1943, on the Govenunent reservation at Camp Hood, Texas, 
Corporal Glenn D. Chaffin,.llJth Cavalry, first saw the accused when the 
latter was assigned, in the course of a training maneuver, to the car 
which Chaffin was driving. About 15 minutes after the reconnaissance 
patrol problem got under way, the accused trieu to unfasten the £ly 
of Chaffin1 s overalls, below the belt. Chaffin told the accused, to· 
quit, which he did; but, about 15 minutes later, he again tried to un
button the fly of Chaffin1s overalls, and succeeded in unbuttoning the 
first button. Chaffin pushed the accused 1 s hand away and told him to 
stop, which he did. Then, in about 20 minutes, he made a third atte~pt, 
and, this time, Chaffin told him to stop or he would knock him dovm. 
';'1hen the accused asked Chaffin his name, the corporal told him, "Richard 
Jones, Troop A", because he did not want the accused to contact him any 
more. 

The accu.sed took from his billfold and z;:i.ve to Chaffin the 
calling card, introduced in evidence as Exhibit "A", and told the corporal 
if he wanted to get in touch with him, to call the numbe~ written on the 
back. This card is engraved, "Glover Lawrence Samuels, Lieutenant United 
States .Army". Chaffin next saw the accused on April 27 in Colonel 
Heavey's office, later over at the BOQ when he asked Chaffin some questions, 
and next in court. He had not been around negro troops in the Army, and 
did not know any negroes at his home. He had heard, a few times at "bull" 
sessions in his organization, so:.1e discussion of a'l:-no't'mal relationships 
between men. 
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The terrain over which Chaffin drove the truck was rough. 
However he drove slowly, and the accused was not thrown against him, 
but moved over of his own accord. In the investigation before the 
four colonels, Chaffin stated that he had told the accused he would 
knock him down if he di{:! not leave hi:n alone, or rather he told the 
accused he had better stop ii' he wanted to live. The investicating 
officer, Lieutenant Wells, had requested him to go to the. accused's 
quarters, and he was there asked by the accused if he had reported 
the matter before Corporal Hubiak had made his report (R. 5-12). 

The first time Corporal John Hubiak, ll)th Cavalry, saw the 
accused was Thursday night, April 22, on the way to the canteen. 'I/hen 

the accused, who is a colored officer, called to Hubiak, the latter 
saluted and was asked by the accused, "Would you do me a favor·111 
Hubiak said he would if he coald, he was going to the canteen. In 
reply to the accused's question as to how long he would.be at the canteen, 
Hubiak answered about 10 or 15 minutes, 'Whereupon the accused said he 
would wait until he came back; but Hubiak went off with .some friends 
whom he met at the canteen and did not come back. He next saw the 
accused on Sunday night, April 25, at the same.place, 172nd Street and 
South Avenue, at a quarter·to ten. The accused called "corporal", and 
again asked if he would do him a favor, ther, if he was not the same 
corporal he had stopped the other night. Being informed that he was, 
the accused inquired, "Hou would you like.to have your nuts blowed? 11 

This, coming from the Lieutenant, "kinda stunned" the corporal who 
went on to his barracks. 

Hubiak did not know Chaffin personally, wt had seen him in 
the regil!lent. Both times he savr the accused, the latter was in the 
same place, at night, right by the motor pool, but the corporal had 
no engagemant to meet him there. On cross-examination by the defense., 
it was shovm that Private Perna had asked Hubiak if .he had not met 
this same colqred officer. Private Perna had then related an ex
perience practically identical with Hubia.k 1s. The latter had heard 
a lot of discussion about abnormal relationships involving the use 
of the term, "blowing nuts", and knew '\'lhat the officer meant (R. 14-18) 

4. The'evidence £or the defense was adduced from three character 
witnesses and the accused. Second Lieutenant Adolph Holmes., 8;.'lth Tank 
Destroyer Battalion, a friend of the accused., had known him for twelve 
years., ten of them at Leavenworth; he also knew his friends and acquaint
ances, and his reputation among them was good. Lieutenant Holmes was in 
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the 10th Cavalry for seven years. The accused was in the same organi
zation for one year. They both went to Officer Candida.te School at the 
same time, graduating together ,ri.~ the 13th Class. The accused's 
reputation among his friends there was good during the thirteen weeks 
when they were in the same company. Since the accused had received. his 
connnission, they had been together as friends and associates for four 
months, during which his reputation was good. Lieutemnt Holmes did 
not lmovr of his ever having been accused on a similar charge (R. 20-22). 

Second Lieutenant George H. Couch, 1st Company, Officer 
Candidate School, was also in the same company as the accused at Officer 
Candidate School, knew his associates and friends, and considered him 
an excellent man (R. 23). 

First Lieutenant Evan R. Yazetich, Officer Candidate School 
Regiment, was al.so in the same company as accused at the school, and 
lmew his.friends and associates; his reputation was excellent (R. 24). 

5. After being advised of his ri3hts, the accused was svmrn and 
testified in his own behalf. He said he never ma.de any such advances 
or statements to Chaffin, as those charged, nor was there any discussion 
of that' nature. The terrain over which they drove on the problem was 
fairly rough, and it is possible he had bounced ~ainst Chaffin, acci
dentally, once or twice. He did not give him the card introduced as 
E:xh:i.bit "A"; which is his card however, and the phone number is his; 
he put it there, l::ut did not write 11747 TH.11 on it. This he explained, 
is an abbreviation for tank battalion, and the 747th Tank Battalion 
is right across the street from the 758th, of which the accused is a 
member. He did not put the 11 G 8 C11 on the ca.rd either. He testifi'!d 
that the card might have dropped out of his pocket into the vehicle, 
as, at that time he had some of his cards with him. He carried them 
in one of the compartments of his billfold and admitted that it would 
have been difficult for one to have dropped out. He habitually wrote his 
telephone number on his cards, and had written it on Exhibit "An about a 
week before Easter, April 25, 1943. He first testified he might have 
some cards with him at the trial; later that he did not have any. When 
the accused got into the truck with Chaffin, and told him he vwuld use 
him as communication, Chaffin had reddened slightly and said, "All right". 
Later when the accused asked him what he thought their position was, 
Chaffin said, 11you are in charge, you ought to know where we are", and 
turned his back on the accused. (R. 25-30). 
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He had no agreement to meet Hubiak at 172nd Street and 
South Avenue, had never seen him before the investi6ation on April 
27, and never :made the statement "Do you "Hant to have ;y-our nuts 
bl.owed"? He did not lmow this remari.: was an abnormal O!,e; he aad 
been normal all his life. He had been in tl1e service since April 
11, 1941, as enlisted man, corporal and sergeant, about ei6hteen 
months in all. He was a sergeant when he went to Officer Candidate 
School, graduated there in the First Company, 13th Class. 

6. Chaffin, recalled by the prosecution, testified he did 
nothing to indicate his displeasure at having to drive for a colored 
oi'ficer; that he has no prejudice against them, as such. iihen they 

were in the car, the accused said he had a white doctor friend in 
California withvhom he had done 11 this sort of thing" before; also 
that he and another i'riend of his, an enlisted man, had been toJether 
and done 11 this sort of thing 11 • The accused told Chaffin this after the 
latter had 11 refused11 him three times. The corporal actually saw the accused 
write the phone number on the card which he had Liven him (R. JO-JJ). 

7. The accused, being recalled by the defense, admitted mentioning 
to Chaffin that he had a. good friend in California, a white doctor, ,mo 
holds the Congressional i~edal of rionor. This doctor, whom he identified 
by the name of Spargard, was employed by his father and mother; he 11 threw 
a party" in honor of the accused, and invited "quite a few movie stars"; 
but accused had never had abnormal relations with that doctor or~, 
other person. During the first world war the doctor was an aviator, 
had shown the accused his Congressional i.1edal (R. 34). 

8. There is a sharp conflict between the testimony of the acc11sed 
in his own defense, on the one hand, and that of Corporal Chaffin and 
Corporal Hubiak, on the other. ':"ieighing the testimony of the two 
corporals, it supports the findings of guilty beyond a reasonable doubt. 
Corporal Chaffin's testimony is supported by his production of the 
accused's calling card, which Corporal Chaffin testified tp.e accused 
had given him. The accused admitted the card was his, and that he had 
written his telephone number on it. The accused stated he kept his 
cards in one of the compartments of his billfold, and that it would have 
been dii'i'icult for one of the cards to have drop.1,1ed out; but in another 
part of. his testimony, in an endeavor to account for the card being in 
the possession of Corporal Chaffin, he states it might have dropped out 
oi' his pocket into the vehicle. The conclusion may be drawn that, as 
to the ca.rd, the testimony of Corporal Chafi'in is true; that of the 
accused, a mere· d,mial in an endeavor to escape being found guilty. 
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The te·stimony of Corporal Chaffin concerning the details 
of statements made to him b~r tha accused about a doctor friend in 
California, including the statement that the accused and his doctor 
friend had engaged in abnorm2.l relations, is substantiated in part 
by the testimon,y of the accused Viherein he a::Lnitted that he had men
tioned to Corporal Chaffin that he, the accused, had such a friend. 
The accused described this doctor friend as a holder of the CongTession
al fuedal of Honor who 11 tiirew a party" £or him to which "quite a number 
of movie stars" were invited. Obviously Corporal Chaffin could not 
have knovm of this asserted friendship except from the accused. 

The test:i.mon,y of Corporal Hubiak, ·with its detailed account 
of his being accosted twice at night in the same place by the ac.cused, 
in::l.icates this testimony was true, not fabricated, and that the ac
cused really asked liim the ttfavor.11 mentioned. The expression em
plo;y""ed by the accused is en anusual one; a.m though tl13 accused 
testified he did not know that the remark vra.s an abnormal one, Cor
poral Hubia.1<: could hardly have imagined it. The defense, on cross
examination of Corporal Hubiak, brought out the fact that one Private 
Per.1a had related an identical experience with this same colored of
.fleer. 

It was shown that Corporal Hubiak did not know Corporal 
Chaffin, personally, so it is not plausible that they fr.amed up their 
·stories together. · 

To establish the guilt of the accused, there is the testi
mony of the two corporals, and the mute evidence of the accused's 
calling card, contradicted merely by the testimoey of the accused, 
which is not altogether consistent. Considered in its entirety the 
record sustains beyond a reasonable doubt the findings of guilty and 
shows a clear and unequivocal violation of Article of War 95. 

9. The accused is 20 years of age. '.Lhe records of the Office 
of The Adjutant General show· that he was inducted into the A:rrny on 
April 11, 1941. Upon graduation fran the Tank Destroyer School on 
January 14, 1943, he was conunissioned a temporary second lieutenant, 
.Army of the United States. · , 

10. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 

http:ttfavor.11


(:2J5) 

the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty and the sen
tence and to warrant confirmation thereof. A sentence of dismissal 
is mandatory upon conviction of a violation of Article of Har 95. 

A:,~~ k>~ Judge Advocate • 

. ~ ( ~. Judge Advocate, 

~~· Judge Advocate, 

-?-
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1st Ind. 

War Department, J.A.G.o., t 4 Jl,;i~ 1943 - To the Secretary of Vfar. 

l. ·Heremth transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case'ot Second Lieutenant Glover L. Samuels (0-1823216), 758th 
Tank. Battalion (L). · 

, 

2. I concur in the opinion of the Board of Review that the re
cord of trial is legally suf.fic:i.ent to support the .findings and the 
sentence as approved by the reviewing authority, and to warrant con
firmation thereof. .I recommend that the sentence be confirmed and 
carried into execution. 

3 • . Inclosed are a draft of a letter for your signature, trans
mitti.ng .the record to the President for his action, and a form of · 

·Executive action designed to carry into effeqt the foregoing recom-
mendation should such action meet with approval. · 

, ~Q.----11,........_ 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls . 
Incl 1 ~ Record of trial 
Incl 2 ~·ntt of ltr for 

sig•. Sec. of War 
Incl 3 - Form of Executive 

action 

'(Sentence as approved by' renewing authority confirmed. 
o.c.x.o. l?S, 30· Jul 1943) 
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WAR DEPAR'll.IBNT 
Arrif¥ Service Forces 

In the O.t'fice ot the Judge Advocate General (237) 
Washington, D.c. 

SPJGQ 
CM 235753 

UNITED STATES FOURTH AIR FORCE ~ 
v. 

First Lieutenant CALVERT w. 
' 

) 
)
) 

Trial by G.C.M., convened a\ 
McChord Field, Washington. 
10 'May 1943. Dismissal. 

CANNON. 
Corps. 

(0-342720)., Air ) 
) 

OPINION ot the BOARD OF REVIEW 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates 

1. The recerd ot trial 1n the case o.t the officer named above 
has been examined by the Board ot Review and the Board su.bnits tb.ia~ i ta 
opinion, to The Judge Advocate General. -

2. The accused was tried upon the following Charges and Specifi-
cations s 

CHARGE I: Violation o! 85th AIU.cle ot War. (Finding or not guilty.) 

Specification 1: (Finding of not guilty) 

CHA.ROE II: Violation o! the 95th Article o.r War. 

Specification 1: In that 1st Lt. C&lvert w. Gannon, AC, 33rd Base 
Hq & Air Base Squadron, was, on 12-ain #93 of the Lou1svill.e & 
Nashville .Railroad between Chicago, Ill. and Nashville, 
Tennessee, on or about Dec. 29, 1942, drunk and disorderly', to 
the disgrace of the military service. 

Specification 2: In that lat Lt. Galvert w. Cannon, AC, 33rd Baee 
Hq & Air Base Squadron, did, on train #93 of the Louinille & 
Na.shville Railroad between Chicago, m. and Naah'rille., 
Tennessee, on or about Dec. 29, 1942, wro~ kick Sergeant 
Milford J. Fleagle in the eye with his toot. 

He pleaded not guilty to the Charges and Specifications. He •s round not. 
guilty ot Charge I and the Speoi!ioation thereunder, guilt,y o! Specifi
cation l, Charge II, except the words "drunk and", guilt,y ot Specitication 2, 
Charge II., and guilty or Charge II. There •s no evidence of &Dy' prior 
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convictions submitted. He was sentenced to be dismissed the service. 
The reviewing authority approved t.be sentence, recommended that the ex
ecution thereof be suspended, and .forwarded the record o.t' t.rlal. for action 
under Article of War 48• 

.3. 'l'h.b pertinent evidence for the prosecution shows that the accused, 
by Special Order 3.34, Air Base Headquarters, Paine Field, lf&sbingtan, dated 
26 December 1942, was designated escort to accompany the body' of Second 
Lieutenant Charlie G. Tison, deceased, i'rom Paine Field to Gainaville, 
Florida. The accused had accompanied the body 'to Chicago and there trans
ferred it to one o! the sections of a Louisville and Nashville Railroad 
Compaey train for JacksonTille, Florida. According to the testimoI17 of 
Arthur R. Reynolds, a Pullman conductor on the section upon which the ac
cused had his accommodations, along about midnight of 29 December 1942 be 
was called by the porter and found accwsed in the wrong berlh. ot & Pull
man car. He was drunk and ·refused to get out. ,He cursed everyb~ in 
the car and tried to kick the conductor 1n the tace (Ex. 3). The condl\Ctor 
then went for assistance and procured a military' police sergeant. In the 
meantime the accused got out of the berth and got into his 0'1IIl berth. When 
the accused saw the MP coming he proceeded to curse him. '!he KP tried.to 
quiet hlm but the accused kicked the MP in the eye, knocking him dawn !rem 
the Pullman ladder and splitting his lower eye lid. Accused continued to 
use foul language and to curse. 'lhe conductor then asked the MP to desist. 
and wired ahead to Nashrtlle to haTe . the m1l1tary police meet the traJ.n an 
its &..Ti.val there~ A squad of military police met the train there and 
'blto o:t them questioned the accused and after ascertaining his ident1v 
and duty permitted him. to proceed with the train (Ex. 3). A. sample of the 
language used by the accJ1Sed •s related by the witness. He c&l.led the 
sergeant of military police a "God damned little sawed off son-of--a-
biteh·* * *. If you don' t ge1; out of here I will break your tucking neck" 
(Ex. :;). The -.hole car -.as full o:t ladies. 

Sergeant Milford J. Fl.eagle of the military police happened to be on 
the train escorting a prisoner when he -was requested by" Conductor Reynolda 
to lend him his aid in one ot the Pullmans. He accomp&.nied the conductor 
·to a pulJman and saw the accused in an upper bert..'1 clothed in pajamas and 
slippers. He observed by the uniform hanging from a hook that he was an 
o.tficer. As soon as accused saw the sergeant he called him. "a sawed oft 
son-of-a-bitch" and threatened to break his •tucking• neck~ ·Two wmen are 
atand1 ng nearby neping. A mot.be~ in the car became eysterieal. He ap
proached the accused by means o.t the ladder and asked him to please be 
quiet, whereupon accused kicked him in the face splitting his lonr eye 
lid. The witness succeedad after a time in quieting the accused and -.. 
walking away when the accused started cursing and threatening again. Be 
1'8Ilt back up the ladder and -.as struck b;r the accused in and about the 
head, face, and neck (R. 20-22, .30-.3.3).· The witness had thrown his gun 
on the floor so that it would not become involved in the scutne that might 
ensue and had a handcuff in his hand to use for h1I 0'1IIl protection (R. 2?-28). 
At one time during the al.tercati.on the accused got out ot the berth and · 
stood 1n the aisle in his pajamas and cursed the civilians present and said. 
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that they •re no good deserters (R. 31). The witness 'r'IB.S emphatic that 
the accused·at the time was drunk (R. 34). 

By deposition three passengers on the train 'Who witnessed the oc-
. currenee testified. Mr. and Mrs. Jolm G. Royster told of the refusal of 
the accused to get out of the berth, which belonged to Mrs. Royster, when 
asked, first, by Yr. Royster, then, b7 the porter, and then, by the con
ductor. To all of them he said "shut up". After the conductor left to 
get an MP the accused got out or t.c.e berth and 'Went to the one in lihich 
he belonged (Ex. 5,6,?). Mr• .Royster stated he was not abusive, ncrob
scene (Ex. 6), but would repeat •Shut up" in "a ,sing-song .fashion". Miss 
Bertha Weishauple llho was awakened by the commotion of the porter trying 
to get the accused to get out of the wrong berth stated that the language 
used by the accused 1f&S ver., vile and abusivej that he was very intoxicated. 
Accused told her the next morning that he did not remember an;ything about 
it (Ex.?). 

Corporal Joseph zandy stated through deposition that he •s a milltar,r 
policeman and met the train at Nashville, Tennei,see. He talked to the 
accused as he lay in his berth. At that time accused -was not drunk but 
answered his questions courteously. He pennitted him to continue on his 
journey. · 

4. Upon the opening or the trial the defense counsel made a motion' 
that Charge n 8hou1d be brought under Article of War 96 rather than 95 
on the theory that the Specifications as then 110rded could constitute 
a Tiolation o! the i'onner article only. This motion was denied. 

The defense counsel proceeded to introduce three depositions, 
each attesting to the excellent character and record of the accused (Exs. 
8,9,10). 

Accused took the stand on his own bebal!. He related the eircum
eta.nces leading up to the :incident involved in these proceedings, namely: 
that he -wa.s assigned to escort the rema:ins of Lieutenant Tison to Gainsville, 
that the l.&tter.-.s his cousin and very close friend, that from the 
evening of the 26th until the morning 0£ the 29th he -was on the Great 
Northern train en route !rom Everett to Chicago ar..d had very litUe sleep 
dur:L"'lg such time, that he did not drink a:ey liquor on t.he trip (R. 45-47). 
On reaching Chicago he had one drink at lunch, and two later in the after
noon about 4 . p.m. (R. 48). At Evansville he purchased a f'ii'th of Scotch 
and had one drink from hie botUe around 91.'.30 or l0:P•'1• (R. 49). He 
slept immediately upon going to bed but &s awakened by the conductor 
who informed him that be n.a in the wrong berth. The conductor lett to 
get a milit&17 policeman. The porter convinced him of his error ao he 
changed to hi• correct berth and tried to sleep (R. 52). Sanetime later 
he saw the military policeman stand:1ng beneath his berth and telling 
him to get out or the berth. The accused· first told him to •1>e&t it", 
and later invited him "to come ahead if he thought he could get me out of' 
'111Y berth" (R. 52). He kicked the sergeant to keep him from climbing into 
the bed and to get rid ot the latter I a gun. Atter this scutne the others 
.btt. and he went back to sleep only to be awakened around midnight by the 
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military policeman· in Nashville. Arter explaining., he was permitted to 
continue. 

On cross-examination the accused.explained the maoner 1n llhich he 
bad checked the accommodations arranged :tor the transportation ot the 
remains ot Li,3utenant Tison. He also explained that his berth was the 
second on·the le!t .t'rom the entrance to the ear and that his mistake in 
getting into the wrong berth that night was due to the tact he came into 
the car trom the opposite end (R. 59). His refusal to leave the berth 
when the conductor informed him or the error was due to his being con
tused. at the sudden awakening .trom a sound sleep (R. 59). Upon hll;r 
wa1dllg he changed to his proper bertb. 'lhe witneaa could not remember 
cursing the conductor although he -.as certain that he did not kick him. 
He did tey to kick the militaey policeman in order to keep the latter 
trom entering the berth and .t'l'Oll using his gun. The witness 'RS then 
excused (R. 64). 

ERRORs It is noted that two ot the persons whose depositions were 
taken are refeITed to in tbe record or the proceedings as •Ml-. and Mrs. 
J.B. Royster"• Actu.al.ly'., however., the middle initial should be •o• 
rather than •B" as 1s evidenced by their signatures on Exhibits 5 and 6. 
This discrepa.nc;r is or no material. importance. 

Further error is noted in that the trial judge advocate in his 
IUIIID&tion to the court incorrect:cy explained the l.aT ot evidence on the 

. burden o! proot assumed b7 the prosecution in any criminal ease, eta.ting& 

•~ow by- the burden 0£ proo:t that 1'9 must carry and the weight. 
of the testimoey., I will express it in this wa.7. Moat of ;you 
ban l!lee.n the old fashioned beam.-cype scale., or vpe ot scale 
'Where 70u put weights on one Bide and any- other product or 
article 70u ll'iBh to 1'8igh on the other side. It the beam 
balances., then the prosecution has not carried the burden ot 
proof and your verdict would not be gullt,Y., but it one aide 
comes down, even the alight.est. amount, then the burden ot 
proof has been carried by' the prosecution.• 

'fh1a is 8D improper 8Ulll!IJ&rT Of the well-established rule of criminal l&Y 
that. th• proncution must. preaent a quantum o! evidence which is sutticient 
to convince the court ot the guilt ot the aec\lSed be,ond all reasom.ble 
doubt. (11.nthrop•s llil.1tary I,a,r and Precedents, PP• 31S, 3l6J JC)( 19281
PP• 62, 6J). Honver, the de!ense counsel in h1a summation attacked. WA 
interpretation and gave a brief but conect. statement ot the la,r on the 
point. (R. s;., lines 4-16, Incl.). In view ot the eat.iatactor;y nature of 
this refutation and explanation ottered b.Y the detense., it is belieftd 
that. the court -., 1n no __,. misled and that the accused waa not aeriou.sq 
prejudiced. 

;. The accused was conrlcted. ot disorderly conduct to the disg:raoe 
o! the military serrtee and of wro~ kicking Sergeant Jliltord J. 
n.&gle in tl1a ~ llith his toot on 29 Dttcember l~ 1lbile on a train 
JrOCHding ~ Chicago., D.llnoia, to NashTUle., Tennesaee. 

~ 
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'lhe evidence was clear that the accused w&a en a train proceeding . , 

!ran Chicago, Illinois, to Nashville, Tennessee on the night alleged and.,. 
became imolved in an altercation with the Pullman.conductor and a sergeant 
ot the mil1tary police. 'lbe two issues o! fact are (1) was the accused's 
conduct diaorder~, and (2) did he wrongi'ully kick the sergeant? 

· Black•a Law Dictionary defines disorderly conduct aa 

•A. tena ot looae and indefinite :me&ning - but sii;.i1ifying general.ly 
8lJY beha.Ti.or that ia cont.rar.r to la•, and more particularly' such. 
&a tenda to di.Bturb the public pea.ce or decorum, ~dallie the 
camnunity, or shock the public sense ot morali'ti7'.• 

1'1ll8 teet:baoey- of the Pullman conductor and the militar;r police eei
geant established a clear case of disorderly conduct on the part ot tba 
&ccUHd. Bia loud use ot Tile and. obscene language in the pre86nce ot 
female apectator1J his threats to break the eergeant•s "!ucld.n&" neckJ 
hi.a &buae ot the PuJ l rnan oond,uctor 8Dd other chili.ans; and his kickin& 
at the conductor and kicking the sergeant - all constituted conduct tha.t 
disturbed the peace, scSJldalized the immediate community, and shocked 
those llho witnesaed it. That it •s a diagrace to the mllitar;y service 
need not be argued. There 1f&8 no substantial. evidbnce to the contrar,' 
and they •re corroborated 1D pa.rt by the testimon;y 0£ Miss Weish&uple 
who described his language a.a Tile and abusive. The evidence was there
tore ample and onrwhelm:ing in support ot the accused•• diso.rderq con
duct. 

Tbe evidence wa.1 ~ strong th&t the accus..d kicked the Nrgeant 
in the tace in,1urilli his eye. 'Iba kick •s 'Wl'Ongf'ul. and unjustified. It 
was clearly shom that th• aergeant •sin the performance o! his duty as 
a citizen &Ild soldier in endeavoring to get the accused to desiat from 
tM uae ot h1a Yi.le and protane langU4ie. He made no threat or attempt 
to bana the accused 1D any- -.ay-. Without prowc&tion or justification he 
_, kicked 1D the !ace by the accused. Needless to say such conduct -.s 
"lll"Ongtul and diagracetul in a crowded Pullman car. , 

An issue ot laY baa been re.iBed. Assllllling the accUded • s conduct to 
be aa deecriW by the prosecution•• witneHes, did th&t constitute a 
Ti.ol.&tion ot the 95th Article ot War? It is conceded. thi.t such conduct 
constitutes a Ti.olation of the 96th .Article ot War because it tends to . 
bring discredit upon the militar,- serrl.ee. The teat tor a Tiolation ot 
the 9Sth .Lrticle or 1far appears in paragraph 1Sl, J.Cll 19281 

•The conduct contemplated 1a action or behavior*** in d1a
honor1.Di or diagracing the inditldual person.ally as a gentl8UJII.Jl:* * *•• 
It should not be necesB&ry to NTiew again the accused'• conduct to 
aho,r that it cliagr&cff the accused personally as a gentleman. No gentle-
118n wol"tJq' ot th&t name would use aucli language and cause such a com
motion in the preNDCe ot lad.iea in a crowded Pullman c&r at night. Not,. 
1d.tbatand1ng the anrwbelming.nideiic• that hd wu drnnk the court at.ruck 
out or ita findini• the wcrd "drunk"• The accUBed. 11 nen more respondble 
tor~ cons;i>icuou1].y diaorderly conduct it be wre aowr. 
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It :Ls therefore the opinion of' the Board that all of' the elements of 

the offenses charged have been proven by substantial, competent evidence. 

6. In view ot the alleged excellent previous military re~ord or the 
accused., his good reputation and his value to the service, the Sta.rt Judge 
Advocate recanmended in his reTi.e,r that the sentence of dismissal be sus
pended. The reviewing authority adopted this recommendation and forwarded 
it with the record. Defense counsel have filed a similar req;uest. 

7. War Department records show the accused to be 28 years of 
&a•• He was commissioned second lieutenant, Field Artillery Reserve 
8 Jun• 1936, having served in the ROTC .from l2 September 1932 to 
7 June 19.35 and attended Field Artillery ROTC training camp at Fort 
Benning., Georgia tran 7 June 1935 to 18 July 1935. He "l'l&s on active 
duty from 30 July 19.39 to l2 August 19.39. He 11as promoted to first 
lieutenant., Field Artillery, Army of' the United States ori 20 April 1940., 
and tt:-ansf'arred to the Inactive Officers Reserve Corps on 8 November 1940. 
He was ordered to active duty 13 July 1942. 

s. The court -..as legally constituted. No errors injuriously af
fecting the sub§tantial rights of' the· a~cusad were committed during the 
trial. In the opinion of' the Board of l£eview the record or trial is 
legally sufficient to support the findings o.r guiltT and the sentence., and 
to "Errant con!irmat:1.on of the sentence. A. sentence of dismissal is mand-
atory upon conviction oiY;/t1.on or_Article -~~-W~ '95. 

I ' iJ .f /
//,/ ~ :---y' .. /. '.. /

~; ~:/14~.-1-1 /I, /,. · -r7-!-i,,.,./,2- 1 , Judge Advocat.e 

Judge Advocate. 

Judge Advocate 
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1st.Ind. 

War Depar17nent, J.A.G.o., z6 JUL 1943 - To the Acting Secre"t&X7 
of War. 

1. Herewith tranmnitted far the action of the ,President are the 
record o! trial and the opinion of the Board ct Review 1n the .case ot 
Fir~t Lieutenant Calvert W. Cannon (0-.342720) 1 Air Corps. 

2. I concur 1n the opinion of the Board of Review that the 
record o! trial is legal.ly suf'.ticient to support the findings of 
guilty and the sentence and to warrant com'irmation of the sentence. 
I recanroend that the ·sentence be confirmed but that the execution 
tmreof' be suspended during the pleasure ot the President. 

3. Consideration has been given to the .attached radiogram and 
letter from Honorable Lex Green, House or Representatives, Washington, 
D. c., dated 'Z/ Mey- 1943 and 7 June 1943, and to brief filed by 
Ansell, Ansell & :Marshall, Attorneys at Law, Washington, D. c. 1 on 
behalf of accused. . . · · · . 

4. Inclosed are a draft o! a letter for your signature trans
mitting :the record to the President .i'or his action, and a f'orm of . 
Executive action designed to carry into ef'!ect the recommendation 
herein.above made~ should such action meet "I'dth approval. 

-~ ~ .. ~o. •--

}lJron c. Cramer1 
Majar General, 

TM Judge A.dvocate General. 
6 Incls. 

Incl.l-Reoord. of trial. 
Inol.2-Dra.ft or let. far 

· sig. A.Sec. ot War. 
Incl.,;;.Form d: action•. 
Incl.4-Radiogram '2:7 llq ·1943. 
Incl.5-Let. Cong Qreen·7 June 1943 
Incl.6-Briet .. 

(Senteno• oontirud bit execution su~pended. o~c.11.0. 193, 6 lug 1943). 

' . 
-?-
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WAR DEPA.~TMENT 
t-.:rmy Service Forces (24S)

.In the Office of The Judze.~dvocate General 
'::°::>..shington, ·n.c. 

SPJGN 
Clf 235?82 

~ '7 JUL 1943 
UNITED STATES 4TH DIS~Ic:T

? .Aro.IT Am .FORCES Tr.X:: HNICAL 
v. ) TRAINING co:J;.WJD 

) 
Priv;;.te PE'l'~ J. VREDEVOOGD ) Trial by G.C.M., convened at 
(36199310), Air Corps, Un ) Fresno, California, 12 May· . 
assigned, Attached 806th. 1943. Dishonorable discharge 
Trainj_ne Group. ~ and confinement for life. 

) Penitentiary.· 

...-.. ~-:- -
R:!!;VIEW'. by th~ BCli\.':B OF' Rl!.'VIE\V . 

C~i!:SSON 1 Lii'sco~.m and SLEEPER, Judge Advocates 

. . 
l. 'l'he record of trial in the case of the soldier nar::ed above has 

teen exa:!lined by the Doo:rd o:f.' Review. 

· 2 •. Th'3 acc:lsed v1as tried '..l:)on ,the following Ch:i.rge and Specification. 

GJ.JA.~Gi::1 Viol;1tion of the 92nd Jl.rticle of War. 

Spe'c:if:i.cation1 In that Private· Petar J. Vredevoogd, AC·J, attached 
806th 'Irain:inr.; 3roup, did, 0.t Fresno, CaHfornia, on or about 
April 29, 1?43, furcibly and feloniously, acairtat h~r will, 
have c .,rnal knowled:e of Frances Waltz. 

He pleaded not,, l,"UHty to and ·,ra.s found guilty· of' the Ch3.rf;e an:i Specifi
cation, JGvidcmce of -~wo previous convictions for violation of the 96th and 
61st Articles of' nar nas introduced. He "l'r..is sentenced to he dishonorably 
discharged from the service, t.o forfeit all pay and allo,'13.nces due or to 
become due, and to bs confined at hard labor for the term of h:1.s natural· 
life, 'lhe reviewing authority approved the aontence, designated the 
United States Peni.tf3ntiary., Le·,.vcnworth, Kansas, as th~ place of confinement 

· and forwarded the record ~£ trial for :J.ctio~ p:.irsuant to Article of 1:'far 50,, . 

J. Tne pro~ecution int~oduced the followine evidence, · 

.Ch tho 28 j.pril 1943, lh's. Frances Waltz, who is·.39 years of age, a 
:registered ~ur-se employed .by r:r. G, w. Olson, lived at 4826 Inyo Street, 
Fresno, California. 'l'ha.t evening she had been _down' town with a girl 
friend, Aleta Slusher, a nurse, returned home about 12i401 put on her' 
nightgOffll., g~t hlto bed and abo11t l o'clock there was a knock at her door. 
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She asked who it was, then~ply v;J.s "Telegram",' so she went to·the door, 
.turned the knob so the :lock snapped open, put on the front porch lightj 
cUd not open the door and then the accused broke in, .t.hrew the d_oor qpen 
and slapped her in the fa.ce. He kn_ocked her backwards.· She started to 
.scream as loud'"'as she could, and told him to get out.'' He then struck 
her three or four blows in the face and on her shoulders, w11ich cut her 
mouth, and bruised her shoulders and back, Next he choked her· with his' 
hands on her throat, put hi.s lµlnct over her mouth and nose so she coula not 
brc~the and she became ~omentarily unconscious twice before the intercourse. 
During most of this time. she was fichting on the floor .where he had thr07m 
her, She knew his intentions; he said he was after one thtng o.nd one thing 

. only., told her if she kept q:1iet he wo:ild not hurt hor, otherwise he ,;ould 
kill her. Yfuen she was on the i1oor of the livin~ room his Jmees were on 
her tl-iishs; prior t.·:.i this in the ccurse of the struggle a sms.11 table was 
t'..lrned over and broken, the coffee table push<c1 across t!ie room, a~d a 
chair upset, while she was trying to resist. He h,id his han<l over her 
r.iouth so she could not !"ake an outcry, ~he +rJ ~c! +:::, ~-msh 1,im off her; then 
he unbuttoned his trousers, his private pa:-ts penetrated hers and.he had 
an enission. DurinG the scuff'b she felt hi3 wa.;_let in his hir pocket, 
pulled it out for identification, p'..1.t it 1inder her back, kicked him. away, 
ran into the ba throoin, and o.fter .co:riyinr; his na!:ie and serial number on the 
water heater door, threw the ,·:allot behind 'he water heater. She then took 
a douche; the ~cci.;.sed kept hitt~::; on the ha.throo:n door, which she had lockE'd. 
He wanted her to come out, and demanded his wall<it. Her wallet and purse 
were on ·;:,he chair in ihe ·.front room. She missed thern when the MPs ca:ne. 
After the accusad left her house she wanted to go to ~er neit1hors, Ser;ea.nt 
and !:(rs. Haynes, about twenty-five feet away, but did not becaus_e she ·"mJ.s 
afraid, so she telephoned them. Serse::mt Haynes called the ~lPs and then 
ca:ne to her house. She :r13lated the circumstc,nces to the:n and in about ho.If 
an hour she aGain s::.,.,. the accused, when the .'.'.Ps br01-1.3ht hi111 back, and she 
identif~_ed him. H0 was searched at her 1-,o'"le and h2r wallet 1'ra.s found in 
his 1)ossossion. She had been dlvcrced seven ~,ears ;rev.i ously. ·Sha had a 
boy and a ("irl, ci;_;h+, and ten years olct, who lived 'Vith her notter. j_n 
:fodesto, but she lives alone, _She strug3led her 11tmost to prev:::nt: the 
act but w-o.s 1msnccessful. 'i'h:::: 1ct of intercourse was )erformed entirely 
ac::.inst her 'Will and she did not offer to rost:J.tute her~clf to the ac~ 
cused. The acc11saj at the time he 1"1a.s in her ho1.1se ,did not act like a 
nor:ro.l r.ian, b1.i"t h'3 did not t11k like a drunken man. 1-re did ;:ot stagger and 
th.ere was nothing wronc wit!l his speech. She had nev8r seen hi:n before. 
Frosecnticn Is .u:xhibits C ,D,E, and F, :~shotographs of Frances ·:;altz tn.ken 
by J. z. :.:.::din er:. 29) the nornin~ aft,'3r the attack; i;h(",•ring her bruises, 
were -identified by her ·:..n1 int:rod·.1.ced in '3Videncc t:ithout ohj ectlorts 
(R. 30). During the accused I s at.tack on her she struggled constantly, 
kicked, p11shed, scr'ltched, hroh t"\',o of her fingernails, tried to run out. 
the front door, but he grabbed her (R. 5-28). 

· Ch 29 April 19/,3, Ser;:;eant Lewis Pellatiro, 1106th Guard Squadron, 
..had a. call to go to 4826 Inyo Street, the home of :·,rrs. Frances V[alt,z, 
~,'h2rc he fo-.md her and Sergoant cLnd \1rs. !Iaynes. Urs. 'Jaltz' s lip was 
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cut and bleedin3, her h-;1.ir all mussed up and she iiad been crying. The ·• "· 
ho·~ze. shm~ed ai:ns of disorrier - A flower pot had been brnJ.,:en, a curtain· 
pusheri J.~rc..~r, +)'e divan p:tllC'i ,.~.:r :'.:'r0!ll the wall, a coffee table u.:::iset, 
a chair m1t of order; and a rindo~·, i.n the corner broken. ~1 e too'.< i.1 

st.a tem<:::nt fro'!l Urs. >t!altz and r;ot a dark brown 'V'tallet containi't': ?ictures. 
of the .:icc11.sed, and a pass fo1:' Peter J. Vredevoogd, which he tool<:: 1'ack 
to the fi2ld -~im-1 turned :,ver 'to the 0:'.ficcr of' the iu.ard. At about 
2 a.m. Ser3~:ant Pellatiro, Corrcral Bohnert, and Sergeant .laltz '.lrrested 
the accused at the ~fapl'.J Avenue cate.. Th-J ::;.ccused zave his nar.1e, said he 
had not been .:1n:r r.;lace b,1t they took 'him to Mrs. i.raltz' s hor'.!e for identifi
cation.· Before th3:7 :;.rri.ved tl1ere the accused, after bein:; warned and told 
to kee:, <"J.Uiet, ~id - "Theres no use takin:r me over there. _I .;,:, s:uilt;r as 
hell, I raped her". Afte;r ""rrivin3 ,,.t lier res:!.dence the accnsed was 
searched by Sergeant Pellatl'ro and her r,ockotl.-cok y;as fo'..l!ld on him. 
!{e took his underwear from him ,9. t the g-.~rdho .ls c an.ct turned it over to 
the of!ic er of. the guard. . When '-le arrested the accused, his s:>eech 1,ras 
clear, he wall(ed straight, was not woavin;; nor s t:ic:;:;r-ir:.nc (R. 31:-39). 

Sergeant· Jo.ck c. Y!altz, 1106th Guard Squadron, who is not r~Jated 
to Mrs. lirances Waltz, and who ,..,as with Sergeant Pellatiro, when ttey 
arrested the accused on 29 April 1943, :md took hi:n to, 4826 Inyo Street, 

· testified, in substance, to the same effect as Serc;eant PeUatiro, c.nd 
corroborated, .his -:: estil'!lOny (n • .L1-0-43). 

· l-1-o 'ibe defense :introonc ed as E:ir.hibit~ .1, 2 ,.3 ,4 and 5· :photo:;T3....-,hs o:f.: 
4826 Inyo ,Str;;et and ac).join:ing properties, .taken by Staff Serce:i.nt 
?lillie:ni J. Dubois and idcn.tHiou hy him (R. 47-48). 

5.· The accw~ed, a.ftcr be:ing advised of his rir;hts, elected to make 
a sworn st.a tement and testified as follC"··~ 1 

On the evening cf 23 April, :in Cl:i.ss a unif0rm, with~ pass, he went 
to II Johnny's Placen by himself, startinc ecrinl:fo.~, 0.n'.i 1eft there '!:l et·,"'een 
11 and 12 o'clock, feelin3 :intox:tcated, or licht-hcaded. He 'V'ias able to 
'Walk, knew he was late,. he1ded for the gate and tJr. Bryant• s ho11se. 
'Hhcn aho"..!t two.blocks from Maple and Ventura Streets he ·.:as all maddled up, 
did not know where he.was gcd.nc snd t.he first t'O'J.Se he ca7ile to he knocked · 
on the door. · There was a li2ht showin:;; on the L:l'V'm, he could not see indde 
the house, no one sai.cl anything to him and he did not say anythinr, about ci. 

telegram. A woman in a nightgo'V'm, or slip, opened the door, he put his 
foot in. the doorvro.y and she started hollerini. He wanted to ?. sk her vrhere 
)Valter Bryant lived, but she started screaminc at him and .he :ot scared. 
He triect to'stop her hollering,by hold:in~ his hand over.her mouth and then 

· he went into the house. She thon said that what he came £or l'i'ollld cost 
. him more than he had. He· had no idea of a ttack:ing her at that t~.r.e, but 
thought· she meant if he wanted iritercourse that would cost him more than he 
hD.d. ·· After that he l!ltarted strugglinc with her,. the . rui; shifted to one ·side, 

· and a. b:tg·vaee·fell on' the floor and broke.:. He :put:her on the floor, with
·ou:~ muQh torceJ ·she .was struzglinz,. screamed quite a b.it, and he then 
started tal.k"inz to her. She calmed·d~, ge had intercourse with her,. she 

.•.3.. 
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r"-'~1-::;ted du~tn;:; t'1-; :'cct, but ;..ftcr .:. vmile di.d not seem to care :iml 
just lay there. _He was under t,he im:Jression she "l-.ras asking 'for :noney. 
A.t the end of the act she gave in, enjoy~d every b~.t. of it, mov~d lier 
hips·and never made any effort t~, phone, After s!i.e rehxect he had 
his hand on the floor, but sr.e did not kiclt: h~.::i, nor grab l1is _:)r:ivates, 
nor atte!!!~t -to. r-fe missed h:ts wallet _vihen on the street and ranted to 
comb his hair, hut docs not re~e::bcr -.~::en Qho ;;ct it. !Te ~·:ent back 
into the house, i::he ".',as in the bat:1room, he 'lsked h:ir :i'or h5.s ~...,oc~<:et 
book. Sha sa.:i.d she did not have it, s:, :)c tonk hers a:ict J.af't t:1e hoJSe, 
He had no dHfic11lt-~· in hwins i.ntercourse, but had no lC.ea of do-J.nc: so 
when he went into the ·house, He hid r1E'en her in tl-i':! :r.,.rd ":r'-1en '-le yis:i.ted 
:.~. Bryant but never. ;.,a.id any at~".lnti.on to '1cr. By '-:Jr -i-eF'llZ him ·.·1'".:-t 
he c.:a.rr.e for 11,:,~ld cost hin :'!lcre tr..2.n he riad, first cave 1i.m the lde,i of 
hav:ing interco'.lrse witl1 her. He thou;)1t. shB ,"las a prostitute, s0lJ.in~ 
it•. He did not know ·that liYenin: o.:'..' what the crime of r O.f'e consi.3te:i, 

·and SJrreant Pellatiro· did net adyise hi.'!! ::;.bo:.it it, nor ever· w:i.r-n }1 i.-n 
of his r:..ghts, b11t Lieuten<J.nt Harris dj_d 'l'rhen he took the statement o+· 
ti:~ accused on 29 .\pril~ · 

n.ft,~r ha 1-3.ft Johnny's he knew what he was ··1ofoc, -averything was c. 
little foecr bnt ha remembered conversations· ,1retty-clearly, -:Ie haJ c.1.'i'iays 
been that way. He had his hand over her .mouth to prevent her from scree.m
ine; when she scrP..amed she ::i"i.arted -running around. · !I.e held on to· her, 
the rug p'.llJ.cd and t[\e .f:.i.rp:i.tura moved~ He remembers tho conversation 
when she locked h9rself in the bathroom. His statement to Lieutena.nt . 
Harris that he got crazy ideas was riot '~a.bout raisirt3 heck", and did not, 
mean anything. Ser.;eants l'lalt,z and fellatiro ,:ractically made h-tl"l ·S3.y 

. he W3.S as "r,.1ilt;v as hell", tnere 'l'taS no Use·: ta kin$ him over, '.Jley 
j1.111~)ed off the truck and said, "you a:r.-e the f:'')' 11 , t',r.y did not compel 
him but hollered ::t hiM and "I said that"• 'l'he ,,o:nan ceased strus1;.l:i.r.~ 
when she a~d the accused 'l'l"ere on the livin:: room floor, :-!l'J ha.d to hold 
her, but not vary long. 'l'hep he h:i".l sexual intercoctrse with her. l'1:re 
was no pett:ing or love making before.· 'lhey were on the floor and she v.~~ 

. asking him why he -wanted to_ do that. She ceased strur:;:;ling he.fore ha 
sti:il'ted, He did .not admit to the gu:il'd it,as rape he committed, und 
does not knOV'( exactly vrhat rape is:- :vhen she ,rra.s -cal.rn, he had intercourse 
nth her, did not kiss her I she did not p'..lt her B.lillS around hi'n, she 
moved her. hips, and worked up i.o a cl::..max. After he ha.d her on the 
floor he unbuttoned hi~ _pants and started hc:..vin~ interco:1r$e wit~ i:er. 
After: he let her up she said he hu.d better get back to camp before he cot 
into trouble.· She then walked into the .bathroom and locked the door. 
She did not ~~k him for an.1 money, and he .did not o:~f'er to pay ~er anythine. 
He,ciid not think it unr1suil to choose the floor to _1.:,.ve in~ercourse. He 
was t~ere ~bout half sn hour,·did not hold on to her a~ter she got up.
He knew what he w-as doing at the: time and so did she, 

_ 6, Technical Ser :e·mt Ja.nies .H'. Haynes, a witness for the court, 
who lived at 4830 lnyo Street, h-.id known 11':rs!., l<'rances ;.altz for four 
months. ·On the ni;ht of 28-29 April he did not hear screams comi.nr, fro:n 

· her house~ He ~d his _wi!<:1 were sound. sleepers. ·m1en the phori°o r~g · 
his wife answered it and they ,,ent right· oYer to Hrs. ·;.altz• s house wnere 
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they found the. f::rniture disarrclnged with other signs of a struggle.· 
!:rs. ·,ialtz h:~d her lip cut, •,vas very excited, nervo1.is and. in bad shape. 
Since he has 'I<pown lrrs. \/a.ltz he has not seen her in the company of 
men. He has seen.cars there and a lieutenant ~nd some boys talking to 
her once fo a. great i,ilile. ..she had ·been out with Sergeant and f.!rs. 
Hayne.a, and was .... lways respectable. They never had to question the 
truth of .my statements she _made •. He had seen her take· a drink, but 
never dru.r.k (R. 70-75). · · 

,.ajor· :F'rank H. Prior testified that to resist a crimj.nn.l attack a 
wor:ian co11ld run a:wa:y, call for help, .telephone, run out. _on the street, or 
scratch, cl.aw the. eyes of her attacker, kick him in the stomach and 
private p:i.rts~ ~jor Prior ti;ioui:.;ht a _nurse should have some experience· 
in takinz ca.re of anyone who was violent and would be able generally to 
protect hersel!. _In his. opinion it would be possible for a m.1n of 23 · 
to acccmrplish sexual int·ercourse with a ,1oman of 39, by striking her. 
Through strugcling, her_ strength.wciuld b~_ atssipated and choking h~r. 
wonld also eff,zct this result, but the marks. might not show· on her throat 
after an hour or two or three days., _. Tenroorary suffocation could-cause 
a noiaenbrJr lai,se· 9f conscio~sness _and the th:mk:1n3 cia:.pacity wouid b~ 
decrea3ed indefj.nitely- (R. 76-79) •. 

-~ ?•. The: Specii'ic3.tion ~lle~es that tJ:te accused did, at. Presno, 
California, on or about 29 April 1943., "~**forcefully and feloniously 
against her will, have carnal Jmowledge of Prances ·;;altz". This . 
language arpropriatoly alleges the crime of rape, one of th~ two crimes 
ma.de punishable '.lilder ~~ticle · of' War 92. · 

· . Rape is defined as "* * * the .imlli.wful carnal kn01•rledge of 
a woman by force and v:ithout her consar.t• Oi.c ,H, ·, 1928, 'par~ 148£). 
The :jmual for Courta-imtial., in disc\l,Ssin;; thh definition, states 
trui.t, . . 

• ! ! 

_":?orce and mnt of consoot are indispensable 
-in rape; but t..rie force involved in the act of 

·.: penetration is alone sufficient where there is in 
fact no consent~ 

ltJ.,!ere ver1:ial protestat":tons and a pretense of 
· resistance are not. suff5.ciont-to shovr want of con

.. se11t, an:i. ;·1here c1. ·woman f'ails .to: take· such measm:es 
·. to fr.tstra te the exec1.1.tion of a man's· d csign as she 
is able to·,_ and are called for by the cfrc:t:ll::t.:~:nces., 
th~ inference may be dN:wn that she' did in fact. 
consent.·.· 

• 11 It·h:is been said of thi·s offense that 1it is 
' true that r~pe is a most dates.table crime:* * *; but _· 
. it must _be reme!:lhared tJ:iat it is an ·accu~ation easy- ' · 

to be made, h1rd to be proved/:bU~-lw.rder to be de-..•.. 
fended .bt tho party accused, though -:innocent.'~ _
(i!.d .?J., 1928.,· P• 16.5). . '· . .· 

··.;.S:. 
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When the evidence ..:is examined _in the light of· the above de

iJnitiori, it becomes apparent that the accused is R:UUty of'~r~pe as 
cllarged. · 

The .testimony of Frances ·1'1altz shows that at the .time and place 
allE!ged~ ~he accused n:ade a violent and brutal attack upon her, a~d 
by use ·of force, arid by- threatening her· life, s~cceedad in h.'.!ving 

·.· carnal knowledge of her against Her will. The essential eiemsnts of the 
offense of.rape relative to the use of force, and honest resistance by 
the victim are shown not only by the testimony of ]'ranees Y1altz, but 
by several corroborating· oirc:,.,~sta.ricee - by the physical evj,dence of 
her beaten and· bruised face, by the disordered condition of her hous"", 
?ho'l'\11...n~ that 3. struggle vras en.saaed in there, :nd by, the adl"liSsions of 
the _accuse~ that he wa.s_ "guilty as hell". Considered in its entirety., 
the evidence shows beyond a reasonable doubt every dement of the crime 
allo~ed, and justifies the· findines of guilty. 

8. The charge, so.eat shows the accused is 23 years of e.r:e, wi:r. 
no prior service. He -was inducted 21 !!arch 1942, for the duration of the 
war plus six months. 

9. The. court was legally constituted. No errors fojuriously affect
ing the substantial rights of the accused were committed dur:i.ng the trial. 
In the opinion of the Board ·of ReviEJVT the record of trial ie ·legally 
sui'ficient to support tte findings qf guilty and the sentence and to war
rant -cpnfirnation thereof. · A sentence of death or j.mprisomnent for life 
is mandatory upon conviction of a violation of Article· of War. 92. · 

~~kb.9Mt016: , Jud[;e Advocate 

tlhur:t.~ Judge Advooate 

~~ , Jud;;e Advocate 
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Washington,D.C. 
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15 JUL 1943 
SPJGH 
CE 235849 

U 1J I T E D S T A T l~ S ) if.C:W ORLFJJ,;S POB.T CF EJ,.IBJiRKATION 
) 

v. ) Trial by G.C.M.,. convened 
) at New Orleans Staging. 

Second Ll.eutenant RALPH ) Area, Hew Orleans, Louisiana, 
N. LA1HENY (O-C050366), ) 24·Hay 1943• Dismissal. · 
Coast Artillery Corps. ) 

OPINION of the BOARD CF REVIEW 
HIIL, DRI ~'ER and LOTTER.HOS, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the.officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Qharges and Specifi
cations: 

CHARGE I: Violation of the 95th Article of War. 

Specification 1. In that 2nd. Lt. Ralph N. Matheny did, at 
New Orleans, Louisiana, on or about April 18, 1943, 
with intent to defraud, wrongfully and unlawfully 
make and utter to the St. Charles Hotel, a certain check, 
in words and figures as foll~s, to witt 

New Orleans, La., April 18; 194J. 

1hird National Bank BANK 

Dayton, Ohio 
Pay to the 

order of ST. CHARLES HOTEL 

Twenty-Five-------- -----Dollars, 
value received, I represent that the above amount 
is on deposit in said bank and in l!\Y name subject 
to this check and is hereby assigned to the payee 
or holder hereto. - · 

Ralph N. Matheny 
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and by means thereof.,. did fraudulently obtain from . the 
St. Charles Hotel the sum of $25.00., he., the said 2nd. 
Lt. Ralph N. Matheny., then well knowing that he did not 
have and not intending that he should have any account 
with the Third National Bank., Dayton., Chio for the 
p~nt of said check. · 

CHARGE Ila Violation of the 61st Article of War. 

Specification 1. In that 2nd. Lt. Ralph N. Matheny did., 
without proper leave.,.absent himself from his station at 
New Orleans Staging Area., New Orleans., Louisiana from 
abo.ut May 1., 1943 tp about .May 6., 1943. 

He pleaded not guilty to and was found guilty of al.l Charges and Speci
fications. He was· sentenced to be dismissed the service. The findings 
and sentence· were not announced. The reviewing authority· approved the 
sentence and forwarded the record of trial for action under the 48th 
Article of War. 

3. The evidence for the prosecution is substantially as.follows: 
•t a. Charge I. It was stipulated that the accused wrote., signed 

and presented on 18 April 1943 to the St. Charles Hotel for cash or other. 
full and sufficient consideration received by him., a check on the Third 
National Bank., Dayton, Chio., payable to the order of St. Charles Hotel 
in the amount of $25., signed "Ralph N. Matheny., 2nd Lt•., C.A.C., A.u.s.n., 
and that on that date accused had no checking or savings account in that 
bank in that name. The check referred to in the stipulation, with an · 
attached slip of the Third National Bank stating "No account with us"., 
was received in evidence (R. 10-11; Exs. A & c). 

£• Charge II. An extract copy of the morning report of the 
Jrd Provisional Battalion, Casual Officers Detachment., New Orleans, · 
Louisiana., for the month of May 1~43, was introduced in evidence showing 
the accused from duty to absent without leave on 1 May., and "from AWOL" 
on 6 May. It was stipulated that the accused absented himself vd.thout 
leave on 1 May 1943 and returned to military control on 6 May 1943 
(R. 10-11; Bxs. A & B). 

4. For the defense, Captain Cassius 111. De Bellevue testified that 
he was Commanding Officer of the Casual Officers Detachment., of which 
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accused was a member. About 1 Eay 1943, the accused brought him a . 
telegram indicating the birth of a child. When he congratulated ac
cused, the accused asked if that was all. When asked what he meant 
the accused stated that he vrould like to get a leave to go home. 
Captain De Bellevue stated that since no emergency was involved it 
would be impossible to grant a leave. The accused saluted and left. 
Captain De Bellevue had been instructed to submit no applications for 
leave to higher authority, except in cases of emergency, as the offi
cers· in the battalion were all awaiting orders to move out to some 
place. On the l!lorning of 1 hlay, when Captain De Bellevue was unable 
to find accused, he ascertained that accused had left but had not 
signed out as going on leave. The officers in the detachment had been 
alerted frequently, but Captain De Bellevue thought that the accused 
was not in alert status when he absented himself. Some officers re
mained in the Staging Area only three hours while others had remained 
as lone as eight months. The officers were infonned that ·they were in 
the C:.etachment for processing preparatory: for overseas duty. After roll 
call each mornine at 8130 a training schedule was carried on until· 4zOO 
p.m. (R. 11-18 ). 

The accused testified that he enlisted 20 August 1942 and was 
first stationed at Camp Wallace, Texas. He was graduated from an 
Officers Candidate School as a second lieutenant 21 January 1943, and 
arrived at New Orleans on 17 Karch 1943. The accused had been married 
eight years. A child born in IJovember 1936, died five days after birth. 
~·ihen he arrived at New Orleans he was woITied because his wife was not 
in any too good condition and ·was to have another baby. The telegram 
,,:as his fir st intimation of the birth of the child. He had told his 
.mother-in-law to get in touch with the Red Cross if anything went wrong. 
He received no word and around 10:30 showed the telegram to Lieutenant 
De Bellevue, asked for a leave, and was told that it was impossible to get 
one under those conditions. He absented himself without leave because 
he wantfld to make sure that his wife and baby were getting along all 
dght. 

He had sent quite a bit of money home, had borrowed some money 
because he had played cards three er four times a week· and several times 
lost money. He drew the check so that he would have some money to go 
home on in case he secured a leave. He was not on alert at the time he 
left and knew that leave had been granted to others while he had been 
there. He had paid off his gambl:ine debts out of his own money, and the 
proceeds of the check were for himself. 

On cross-examination and examination by the court he stated 
that his home was in Dayton, Ohio _and that he had a high school education. 

-3-



(254) 

He did not ask permission to see the next higher officer, because 
Captain De Bellevue had on his desk a stack of returned applications 
for leave. He drew pay on JO April_ 1943. Jt was his intention to 
stop at the hotel to see if the check (dated 18 April) had come back, 
but found that he could get a seat on a plane for Dayton and lef't 
hoping when he returned to New Orleans that he could still catch the 
check. He did not have a personal account in the Third National Bank 
but several years earlier was in charge of a Boy Scouts fund de
posited in that bank. He did not attempt to open an account in the 
bank when he was home, nor did he attempt to cover the check with 
the bank while in Dayton, because he figured that the check had gone 
back to New Orleans. He thought that he could cover .the check upon his 
return, and thought that the hotel "would simply get in touch" ,dth 
him. He reported back on 6 May and was placed in arrest. On 8 or 9 
May he gave the investigating officer money to make good the check 
(R. 19-30). 

5. The evidence shows 'without dispute that the check for $25 
"Mlich the accused cashed on 18 April 1943 at the St. Charles Hotel was 
deliberately dra~n on a bank in which the accused had never had a 
personal account, and that the accused was deliberately e.bsent with
out leave from 1 May to 6 May, 1943, after his request for leave had 
been denied by his commanding officer. All of the essential elements 
of the offenses were stipulated by accused. 

The accused testified that he cashed the check on 18 April to 
have money on hand in case he secured a leave, because he had used his 
available funds to send money home and to pay his gambling debts, and 
with the belief that the hotel 11would simply get in touch" with him 
when the check came back to it unpaid. He drew his pay on JO April, 
but did not redeem the check at the hotel, because he was able to get 
a plane at once to his home., and took no steps to redeem it while in 
Dayton because he thought the check had gone back to New Orleans and 
that he could cover it an his return. After he received the telegram 
announcing the birth of a child, he was anxious to get home because 
their first child died five days after birth, and just left when his 
request for leave was denied because only emergency leaves were being 
granted. After he had been placed in a.rr~st he gave the investigating 
officer money to make good the check~ The testimony of accused 
discloses the deliberate col!Dnission of both offenses. 

The evidence with respect to Charge I shows a deliberate 
cashing on 18 April 1943 of a check, containing a printed representa
tion that the amount of the check was on deposit in the named bank 
subject to his check., drawn upon a bank in which the accused never had 
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a personal account. The failure of accused., who is JO years of age, 
to redeem the check or take any steps to reimburse the hotel, until 
he gave the investigating officer money to make the check good on 8 
or 9 M~ after his arrest, 20 days after the date of' the check and 8 
days after he received his pay check, warrants the conclusion that the 
check was utt.Jred with intent to defraud, and negatives any contrary 
intention based on the assertion of belief by the accused that the 
hotel "would simply get in touch" with him when the check was not paid. 
Such an act of fraud is cited by Winthrop as an instance of conduct 
unbecoming an officer and gentleman in violation of the 61st (95th) Ar
ticle of War (Winthrop's Military Law and Precedents, Reprint, P• 716). 

6•. The accused is 30 years of age. The records cf the Office of 
The Adjutant General show his service as follows: Enlisted service from 
20 August 194~; appointed temporary second lieutenant, Anrry of the 
United States, from Officer Candidate School, and active duty 21 
January 194.3. : 

. 7. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support the findings of guilty and the sentence 
and to warrant confirmation of the sentence. Dismissal is authorized 
'upon conviction of a violation of the 61st Article of War, and is manda-

. tory upon conviction of a violation of. the 95th Article of War~ 

·. a J~/~, JUdge Advocate 

i~~-~ ,Judge Advocate 

. , ~ ~ , Judge Advocate 
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1st Ind. 

War Departmen:t,, J.A.G.o., 29 JUL 1g+3 .- To the Acting Secretary 
of War. 

~ 
1. Herewith transmitted for the action of the President are the 

record of trial and the opinion of the Board of Review in the case cf 
Second Lieutenant Ralph N. uatheny (0-0050366), Coast Artillery Corps. 

2~ I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence. and to warrant confirmation of the sentence. 

The accused deliberately made and cashed a ci1eck for ~25 dravm 
upon a bank in which he had never had a personal account. Restitution 
of the money obtained upon the check was made after his arrest. After 
his request for leave had been denied because it was not of an energency 
nature, the accused deliberately absented hiI!'.seU without leave for six 
days. I reconmend that the sentence to dismissal be confirrned and car
ried into execution. 

3. Inclosed herewith are the draft of a letter for your signature, 
transmitting the record to the President for his action, e.nd a fonn of 
Executive action carrying into effect the recormnendation made above• 

• 

!,yron C. ·Cramer, 
l,:ajor General, 

The Judge Advocate General. 
3 Inch. 

Incl.I- Record of trial. 
Incl.2- Drft. ltr. for sig. 

Actg. Sec. of Uar. 
Incl.3- Form of action. 

(Sentence confirmed. G.C.M.O. 288, 2 Oct 1943) 
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WAR DEPARTMENT 
A:rrq Serrloe Force• 

In the ottioe ot The Judge Advocate General (21'!) 
Waahington. D • C. 

SPJGK 
CM 235865 

UNITED STATES ) 104TH INFANTRY DIVISION 

.,.. ~ Trial b7 G.C.M., oonnned. at Camp 
) Adair, Oregon, 25 May 1943. Dis

Second Lieutenant MARVIN ) missal and total torf'eiturea. 
A. TINKIIA.M (0-1823518), 
Field Artillery. ~ 

OPINIOI' of the BOARD OF REVIEW 
LYON, HILL and .ANDREWS, Judge .Advooate1. 

1. The record of trial in the cue of' the of'tioer named aboTe hu 
been. exarn:lned b7 the Board of Review and the Boa.rd aubmita thia• ita 
opinion, to The Judge .Advocate General. 

2. The aocused·wu tried upon. the tollowillg Charge and Spooitioa.
tiona 

CHARGE• Violation ot the 61st Article ot War. 

Specification.a In tha.t Secom Lieutenant MarT1n A. Tj nkbam. 
Company- A, Seven Imndred Fitth Tank Destroyer B&ttal.1on, 
did, without proper lean, abaen.t himaelt trom hb or
ganization at Camp .Ada.ir, Oregon, from about ),fq 1. 1943, 
to about May 18. 1943. 

He pleaded not guilty to and wu found guilt;y ot the Charge ad the Speo1-
ticati on thereunder. No eTidenoe ot previous oonviotiona we.a introduoe4. 
He was Hntenced to di1miual aZld forfeiture of' all pe;r am allon.noH 
due or to beoome due. The revining authority approved the Hn.tence aDll 
forward.eel the record. ot trial tor aotion under Article of War '8. 

3. The evidenoe 1han a 

n.nt UeutflWlt Bl.rolcl L. Petrie, '105th tank De,trayer B&tt&Ucm. 
Camp Ad.&ir, Oregon, 1tated that h• lcn.fllf the aoouHcl and that aoouaecl wu a 
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member of his organization. On the morning of 1 May- 1943, the acoused 
did not report for duty. Lieutenant Petrie me.de a aearoh of accused's 
quarters and of the entire battalion area but accused could not be found. 
Witness thereupon ordered First Sergeant Merwin R. I.add.uaire to make an 
entry on the morning report s,f the organiiation showing the a.ocwied absent 
without leave (R. Ga. 6d). Lieutenant Petrie nsxt sa.w the accused on the 
morning of 18 May 194a.- Witness stated that he had been present :with the 
organization during the period between 7 ~ and 18 ~ and if accused 
had presented himsel.f for duty between those da.tes he (witness) would haTe 
known it (R. 6a). Lieutenant Petrie identified the morning report ot 
Comp~ A, 705th Tanlc Destroyer Battalion, and testified to the ~uthen. 
ticity or the entries therein relating to the accused, showing acoused 
absent 'Without leave from 'T May to 18 lily 1943 (R. 61, 6_!; Ex. A). 

On the day of his return accused made no explanation of his un
authorized abaenoe but stated to Lieutenant Petrie •that he knew he had 
done wrong, and that he came back ready to take hia~due punishment• (R•. 
61)• 

The accused did not testify or make aey statement and no evidenoe 
wa.a introduced by the defenae. 

4. The accused is 36 years of age. Xhe records in the Off'ioe ot 
The Adjutant General relative to the aervice of the accused are limited 
to a report of the Federal Burea.u of Investigation No. 1039568, ahowing 
that aooused was arrested and tried at Cedar Rapids. Iowa, on 9 J\lDe 
1935 for operating a motor vehicle while intoxicated and :t'ined $100 am 
costs and placed under bolld of· ¥500. The Charge Sheet ahon a Data. u 
to aervioe1 

· "Prior service Jan. 1, 1932 to Sept. 5, 1934 (Enlisted 
Regular Army). Enlisted on Jan. 24, 1942 and diaohe..rged Jan. 
27. 1943, per par. 60. Section X, .AR 615-360 (Convenience ot 
Government to aoeept commission). Commisaioned aeooild lieu
tenant A.u.s., Jan. 28, 1943, tor duration of war plus aix 
(6) months." 

5. The court was legally constituted and had jurisdiction ot the 
person and subjeot matter. No erron injuriously a.1'.feoting the substantial 
rights of the accused were committed during the trial. In the opinion ot 
the Board of Review the record of tria.l is legally autficient to aupport 
the findings of guilty and the sentence. Dismissal is authorized upon 
conviction of' violation of Article of War 61. 

-'"!'1"t-t~-+-.(...__.,:--.(._...~.---.·-·· Judge J.d.Tooate. 

~~ • Judge Advocate. 

~;;: ~, , Judge Advocate. 
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1st Ind. 

Wa.r Department, J • .A..G.o.1OJUL 1943 - To the Aoting Seoretary of War. 

l. Herewith tranamitted tor the aotion ot the President are the 
reoord. ot trial and the opinion ot the Board of ReTiew in tlw oa.ae ot 
Second Lieute~t lft.rTin A. Tinkham (0-1823518), Field Artillery._ 

2. I oonour in the opinion of the Board ot Review that the record 
ot trial is legally au.tfioient to 1upport the findings ot guilty and 
the aenteno, and to wa.rra.nt oontirmatioxa of the 1entenoe. I recommend. 
that the aentence be eon.tinned., but tha.t the forfeitures adjudged be 
remitted a%ld that the aentenoe u thus modified be carried into exeou
tion. 

3. Inoloaed are a draft of a. letter tor your signature trans
mitting the reoord to the President for hia action., and a form of Exe
cutive action designed to oa~ into effect the recommendation herein
above made, should such aotion meet with approva.l. 

··:-:::::i. ~~-~~··- .. 

:Ltvron c. Cramer, 
Major General, 

3 Inola. The .Tinge Advocate General. 
Inol.l-Reoord ot trial. 
Inol.2-Drart of let. for 

1ig. Aoting Seo. of 
War. 

Incl.3-Form of action. 

(Sentence confinned but forfeitures remitted. G.C.M.O. 243, 18 Sep 1943) 
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WAR DEPARTMENT 
~ Servioe Forces 

In the 0.f'fioe of The Judge Advooate General (261). 
Washington, D.c. 

SPJGK 
CM 235946 

UNITED STATES ) 28TH INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Ca.mp Gordon Jolmston, Florida, 

Seoond Lieutenant ERNEST L.) 27 J.fay 1943. Dismissa.l and 
PARSONS (0-1293463), 112th ) total forfeitures. 
Infantry. ) 

OPINION of the BOA.RD OF REVIEW' 
LYO:N, HILL and ANDREl'lS, Judge .Advocates 

l. The record of trial in the case of the officer llSllled above has 
been examined by the Board of Review and· the Board aubmita this, i ta 
opinion, to The Judge Advocate General. 

2. The accused waa tried upon the following Charges and Specifica
tions a 

CHARGE Ia Violation of the 96th Article of War. 

Speci.fi cation 1 a In that 2nd Lieutenant Ernest L. Parsons, 
·112th Infantry, having been restricted to the liJ!lits ot 
his post, Camp Gordon Johnston, Florida, pursuant to 
General Court Ma.rtie.l Order No. 16, Headquarters, 28th 
Infantry Division, dated larch 23, 1943, d.id, at Camp 
Gordon Johnston, Florida-, on or about ~ 3, 1943, break 
said restriction by going to Apalachicola, Florida. 

Specification 2s Inthe.t 2Jld-Lieutenant Ernest L. Parsons, 
112th Infantry, did, at Camp Gordon Johnston, Florida, 
on or about llq' 6, 1943 with intent to deoeive, wrongf'ul.ly 
make statements under oath to Captain Chester N. Bennett, 
Cavalry, Station Complement, Camp Gord.on Johnston, Florida, 
Claims Investigating Officer, and to :Major ~burn H. 
Miller, 112th Infantry, Line of Duty Investigating Officer, 
then investigating the me.tter, to the effect that he had 
picked up Private lat Class Irwin V. J41lner, Anti-Tank 
Compaey, 112th Infantry, in .A.pa.lachioola, Florida, at 
about. 2230, :May 3, 1943, to bring him back to Camp, which 

• 
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statement was false. in that he had 1n tact picked up the 
aaid Private lat Clue Irwin V. Milner e.t the Beaohoomber 
Cafe, near Carrabelle, Florida, about 2000, May 3, 1943 
and he.d been 1n oomp8ll¥ with him, hs.d driven him by auto
~bile from the aaid Bea.choomber Ca.re to Apala.ohicola, 
Florida, and ha.cl been drinldng intoxicat~ liquor with 
him at various place• from about 2000 to about 2230, ~ 
s, 1943. 

Speoitioa.tion 3 a In that 2nd Lieutenant Ernest L. Parsons, 
112th Infantry, did, at Camp Gordon Johnston, Florid&, Oll 

or about Ma;y 7, 1943, wrongfully, wilfully and knawingly
aolioit Private lat Clua Irwin V. Milner to testify talaely 
if oalled before a military board, to the effect that he, 
the said 2nd Lieutenant Ernest L. Parsons he.d. picked up the 
said Prin.te 1st Class Irwin V. Milner at Apa.lachioola, 
Florida, in a drunken condition about 2230, May 3, 1943, 
and to suppresa the truth, to wit, that he the said 2m 
Lieutenant Ernest L. Parsom had about 2000, M:l.y 3, 1943 
picked up the ea.id Private lat Clase Irwin V. Milner at 
the Beachcomqer Cate, near Carrabelle, Florida, e.lld had 
been in comp&Dif with him during the intenening two alld 
one-halt hours. ' 

CHA.RGE Ila Violation of the 61st Article ot ~. 

Speoif'icationa In that 2nd Lieutenant Ernest I:., Parsons, 
112th Infantry, did, at Camp Gordon Johnston;•)lorida, 
from about 2000, May 3, 1943 to about 0400, J.ay 4,··,l.943 
absent him.self without le&Te trom hia properly appourted. 
place of duty u Duty Officer, Headquarters Oompan;y, lat 
Batte.lion, 112th Intantey, after having repaired thereto 
tor the performance of aaid duty. 

Bl pleaded guilty and wu tound guilty' of all Charges and Speoif'ioatiom. 
Evide~oe wu introduced of one preTioua oonTiction by general oourt-ma.rtial 
for being drunk in uniform. in a public plaoe, 1n Tiolation of Article of 
War 96. Ba wa.a sentenced to diamiual, forfeiture of all pay and allowances 
due or to beoome due, and confinement at hard labor tor one year. The re
Tiewing authority approved the sentence, remitted the confinement imposed 
and forwarded the record of trial tor action under Article ot War 48. 

3. The evidence tor the prosecution consisted ot (a) the testimony 
of Fi.rat Lieutenant Thoma B. Clark, Senice Compacy, 112th Infantry, 
Camp Gordon Johnston. who stated that he wu the investigating of'tioerJ 
that he h.a.d. known the accused since the latter part of December 1942, and 
that the accused wu a member of the military service (R.7)J (b) stipula
tion u to introduction of General Court-Martial Order No. 16, Headquarters 

• 
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28th Infantry Division, d&ted 23 Ml.rch 1943, promulgating the •enwnoe 
ot the accused. to restriction to the limits of his post tor three month.a 
and forfeiture ot $50 per month tor six :montha (R.8. Ex.l); and (o} 
stipulation aa to introduction of •List Of Comp~ Duty Otfioera•, 
Headquarters ComplWJ, Sc,rvi~ Battalion, 112th Infantry, dated 28 April 
(R.8, Ex. 2). 

4. 1'he accused did not testify or make arq atatement, and no eTidence 
waa introduced by the defeme. 

5. 1'he record of trial diaoloaea that the lGr member oaretully and 
fully explained to the aocuaed the meaning 8.%14 eff'eot ot his plea ot 
guilty', in reaponse to llhich the aoouaed. reaf'firme4 hia desire to plead. 
guilty to all Cba.rgea and Speoitioatiom. thus, b7 hia plea, the aoou.sed 
admita hia guilt of' breaking restriction in Tiolation of General Court
Ma.rtial Order No. 16, Headquarter• 28th Inf'an-try DiTi•ion, dated 23 Ma.roh 
19U; of maldng certain 1'a.lae official statement• with intent to decei.... J 
of attempting to induoe an enliated an to gin talae tHtimoqr. a%ld by 
ao doing to auppreu the truth; am of abaenee w1thout leave, u alleged 
in Charges I and II and their reapeoti"t8 Specifioaticme. 

6. ~ accused 1a 26 years ot age. :the reoorda in the Office ~ 
the Adjutant General aho,r enliated. service in the regular A:nq from 6 
January 1938 until his trand'er to the Inl'antry otfioera • Candidate Sohool, 
Fort. Benning, Georgia. 17 JuDe 1942. Be was ocmduioned temporaey Seoond 
Lieutenant, Ini'antry. Anq ot the United. Sta.tea, 14 September 19'2, OJl 

which date he was ordered to active duty by pe.ragraph 1, Special Orden 
Bo. 22i. Headquart.ra 'l'he Inf'antry School, Fort Benning. Georgia. ne 
1lldor1ementa acoompanyillg aocuaed'• application tor transfer to otfioera• 
candidate school give him &n excellent character rating aD.d refer to hi.a 
as poaaeHing educational qualifioations and practical militaey experienoe. 

7. The oourt we.a leg&lly oomtituted and had juriadiotion ot the 
per1on and subject matter. lio error• injurloual;r atteoting the aub1tantial 
rights of the aoouaed were oonnitted during the trial. In the opinion ot 
the Board ot Ii.view the record ot trial b legall;r autfioient ·to support 
the finding, of guilty' alld the aente:noe u approved by the reTi~ au
thority'. Di1misaal 1a authorized upon oonTiotion ot Tiolation ot ~ 
61st or the 96th Article ot War. 
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lat I11d. 

War Department. J.A.G.o•• 2~ J\JL 1943 - To the J.oting Secretary of War. 

1. Berni.th transmitted for the action ot the President are the 
record ot trial and the opinion ot the Board ot ReTiew in the cue of 
Second Lieutenant Ernest L. Parsons (0-1293463). 112th Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial 1• legally sufficient to support the finditiga of guilty and the 
sentence and to nrrant contirm&tion thereof. I recommeI!d that the sen
tence a.a approTed by the convening authority be oonfinned but that the 
forfeitures adjudged ~ remitted. and that the aentenoe e.a thu, modified 
be oe.rried into execution. 

s. Inoloaed are a dra.i't ot·a letter for your aignature trana
mitting the record to the President tor hi• aotion and a. form ot Exe
cutive.action designed to carry into effect the r.oOllllllelld&tion herein
above made. ahould such action meet with a.pproval. 

~~-:~~-

~on c. Cnmer. 
Mt.jor General:. 

3 Inola. The Judge Ad:vooe.te Gemn.l. 
Inol.l-Reoord ot trial. 
Inol.2-Drai't or let. tor 

aig. Sec. ot lrar. 
Inol.3-Form ot action. 

(Sentence confirmed but forfeitures remitted. G.C.¥.O. 310, 14 Oct 1943) 
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WAR. DEPARTMENT 
.A:rrrry Service Forces (26S)

In tne Office of The Judge Advocate General 
Washington, D. c. 

SPJGN 
CM 236017 

l 9 JUN 1943 

UNITED STAT BS ) 33TH nJFANTRY DIVIS:W~ 
)' 

v. ) Trial by G.C.M., conven~d at 
) ·Camp Livingston,· Louisiana, 

First Lieutenant WILL L. May 21., 19.43. Dism1seala 
SELSER (0-386257), 151st ~ 
Infantry. ) 

OPINION of the BOARD OF REvr:::I 
CRESSON, LIPSCOMB end SLEEPER, Judge Advocates. ~~~-----------

l.· The record of trial in the case of the officer named above 
has.been.examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate Genera1. 

2. .The accused was tried upon the following Charge and Speci-
fications: 

CHARGE: Violation of the 96th Article of War. 

Specification 1: (Finding of not guilty.) 

Specification 2: (Finding o! not guilty.) 

Specification 3: In _that First Lieutenant Vlill L. 
Selser, 151st Infantry,.at Apalachicola., Florida, 
on or about November 19, 1942., with intent to 
deceive, wrong:f'ully and unlawfully make and utter 
to J.B. Spear, who trades and does business as 
Spear's Jewelry Store, a certain check in words· 
and figures as follows: 

"First National Bank. (lainesville, Fla. 19 
Nov 1942. Pay to the Order 0f Spear's 
Jewelry Store $2.50. Two ~.59/100 Dollars. 
Counter Check. s/Will·L. Selser, 1st Lt. 
In£., Hqrs. 38th Div.", 

and by :means thereof, did fraudulently obtain 
from Spear's Jewelry Store an article of jewelry, 
he, the said ·Lieutenant Selser., then well knowing 
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that he did not have and did not use due diligence 
to ascertain that he should have sufficient funds 
in the bank for the payment of said check. 

He pleaded not guilty to the Charge and all Specifications and was 
found guilty of the Charge and of Specification 3 and not guilty of 
Specifications 1 and 2. He was sentenced to be dismissed the service. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of \'far 48. 

J. The evidence for the prosecution relative to Specification 
3,- the only Specification of which the accused was found guilty, 
shows that about January 7, 1943, Colonel Williams. Taylor, the 
accused's commanding officer, received a letter from the Spear's 
Jewelry Store., Apalachicola, Florida, concerning a check for two 
dollars and some cents which had been given by the accused to the 
Spear I s Jewelry Store, and "Which had been subsequently.dishonored. 
Colonel Taylor promptly transmitted this letter to the a~cused and 
on January 8, received from him a Western Union Money Order Receipt 
9erti.fyi.ng to the payments of this arid other itenm. The accused 
also stated in this reply that he had requested on January 4, 1943, 
that his name be removed from the list of officers authorized to 
cash personal checks at the Post Exchange, Camp Carrabelle; and that 
he also closed his checking account in the First National·Bank, 
Gainesville., Florida. Colonel Tccy-lor stated that the accused had 
been under his command 8 or 9 months, tbat he had been promoted to 
a i'irst lieutenant, and raconl1!l3nded for promotion.to the rank pf 
captain (R. 9-10) •. 

The prosecution introduced the deposition of J.B. Spear 
wherein :W.ir. Spear asserted that he operates the Spear's Jewelry Store 
and that on November 19, 1942, the accused gave him the attached check 
for $2.50 on the First National Bank, Gainesville, Florida, 1n con
sideration for a piece of sea shell jewelry and .fifty ce~ts change. 
After the check had been returned marked "not sufficient 'f'unds" with 
a charge of 50¢ to the depositor, Mr. Spear reimbursed the bank at 
which he cashed the check, twice wrote to the accused at Camp 
Carrabelle., Florida, requesting payment, and then wrote to a colonel 
at Camp Carrabelle•. On January 8, 1942, the bill was f>aid by the 
accused with a Western Union money crder. (R•.8; Ex. B) 

The prosecution also introduced the deposition of Mr. 
Horris E. Stults, an officer of the First National Bank, Gainesville, 
Florida., Ylhich states that from November 12,: to November 181 1942, 
the balance of accused's account at the First National Bank was 
$3.55, and that on November 19 and 20., it was $3.JO•. On January 8, 
1943, the bank received a telegram from the accused directing th~ 
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to close his account, and forward a statement. (R. 8; Ex. C) 

4. The defense introduced no evidence except that of the 
accused w.ho., . a:t'ter his rights as a w:i.tness had been explained to 
him, was sworn and testified under oath. That part of his testimony 
relative to Specification/ 3 states that he did not remember what his 
bank balance was on November·19, 1942, the date of the check to J.B. 
Spear for $2.50, but it lias shown to be $3.30. He further stated that 
he had assumed that there was sufficient money on deposit on November 
19, to meet the check and that he had no reason to believe otherwise. 
He admitted that he had received a letter concerning the $2.50 check 
from the Spear's Jewelry Store, which he misplaced in his foot locker 
and had not taken care of it right away. However, when he was reminded 
by Colonel Taylor of this check he took care of the problem on the 
same day. He had been on maneuvers and had not received his bank 
statement till he fL>l.ally returned to his residence in Gainesville., 
in December. He kept a record in his check book but it must not 
have been accurate since there was less money in the bank than his 
check book indicated. He probably made his last deposit sometime 
during the month of October. He believed that on November i9 1'h en he 
wrote a $2.50 check to Spear's Jewelry Store that there was enough 
money to his credit to cover that check, and the itemized statement 

. of his account shows that he had $3.30 to his credit on that day. 
Al.though on November 2, he had learned that his account was over
drawn for a larger check to a hotel, on November 19 he still had $3.30 
to his credit, enough to·cover the $2.50 check to the Spear's Jewelry 
Store. (R. 12-19) 

5. In order to sustain the findings of ,guilty under Specifi
cation j it is necessary that the proof establish that the accused 
made and uttered the $2.50 check in question w.i. th an "intent to decaive 11 

and that by means thereof he "fraudulently" obtained from the Spear's 
Jewelry Store an article of jewelry., "well knowing that he did not 
nave*** sufficient funds in the bank for the payment of said check". 

The-evidence does not sustain these allegations. The proof 
shows that on November 19., ·1942., the accused made and uttered to the 
Spear's Jewelry Store a check for $2.50 for which he received an 
article of jewelry. The proof shows further that althou~h the 
accused had previously been notified on November 2., that one check 
for $10.73 and aiother check for $20 had been rejected by the bank 
because of insufficient funds, the evidence offers no proof that his 
bank account was completely depleted on November 19., the date of the 
uttering of the check for $2.50., and in fact the evidence shows that 
on that day and the day following the accused had $3.30 to his credit, 
an amount more than sufficient to pay this check. Although the evidence 
does show that the $2.50 check was dishonored by the bank, and that the 
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account of the accused was reduced on November 21, to 30¢, the proof 
fails to show any means by which this credit of $3.30 was withdrawn 
from the bank or allocated by the accused. Furthermore, the evidence 
shows that when the accused was directed by his commanding officer· 
to pay this obligation of $2.50, he did so at once. Considered in 
its entirety, the evidence fails to show that the accused had 
knowledge that his check for ~2.50 would be cq.shonored, or that he 
nintended to deceive" the Spear's Jewelry Store. W"e must conclude, 
therefore, that the findings of guilty should be disapproved. 

6. Tha accused is 27 yea.rs of age. The records of the Office 
of The Adjutant General show that he was appointed a second lieutenant, 
Infantry Reserve, on Decam_ber 21, 1939. He entered upon active duty 
July 10, 1940, an(j l'iJs promoted to temporary first lieutenant on 
February 1, 19_~. 

7. ·For the reasons stated the Board of Review is of the opinion 
that the record of trial is not legally sufficient to support the 
findings of guilty and the sentence. 

, Judge .Advocate. 

~ {. ~judge :.1.¢roc&t0, 

~ , Judge Advocate, 
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1st Ind. 

· JUN J94J'War Department., J .A.G. 0 • ., i 4 - To the Coimnanding General, 
38th Infantcy- Division; Camp Livingston., Louisiana. 

1. In the case of Hrst lieutenant Vlill L. Selser' (0-386257), 
151st Infantry., I concur in the foregoing opinion of the Board of 
Rs\'iew holding the record of trial legally insuff'icient to support 
the findings of guilty and the sentence., and for the reasons stated 

. therein I recomrnend that the findings o:f guilty and the sentence be 
disapproved. You are advised that the action of the l3oard of Review 
and the action of The Judge Advocate General.: have been taken in 
accordance with the provisions .of Article of.:f{ar 5oi, and that under 
the f'ur.ther provisions o:f that Article and in'accordance with the 
:fourth note following the Article (M.C.M., 1928., p. 216), the reoord 
of trial is returned for your action upon the findings and ·sentence, 
and for such further action as you may deem proper. 

2. When copies of the published o~er in this case ae· fdr-. 
warded to this office, together with 'the ~cord of triaJ.,"-they should 
be accompanied by the foregoing opinion and this indortiement. For.·· 
convenience of :r;eference please place the .flle number o.f the record 
in brackets at the end of the· published order., as follows:. 

(CIJ 236017). 

J.trron C. Cramer, 
·Major General, 

The Judge Advocate General. 

-~1Ifr----
~~"I\_~~/ i tf;A 

1 Incl /~?·, RECEIVE C ~~\ 
Record of trial/.:.:.·· J, UN 28 .qy, .:--3 

/-- 1~ ,.J -- s·1 A "'1 , --- ,rv · .'·P:t· 
\::, HfAOQUARTERS :;

JUN '1.4 tl3 PM \- 38th DIV. ·, , 
,... ~~ 'i...v 

,.'\ '/ 
\ \; ' 
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WAR Dfil'ARTMENT 
Army Service Forces (271)

In the Office ot The Judge Advocate General 
Washington, D. C. 

SPJGQ 
CM 236069 2 0 JUL 1943 

UNITED STATES ) CAMP ROBERTS, CALIFORNIA 
) 

v. ) Trial by G. c. M., convened at 
) Camp Roberts, California, 21 May 

Second Lieutenant JOHN H. ) 1943. Dismissal and confinement 
HERDFELDER, (0-1170775), ) for five years. 
Field Artillery. ) 

OPINION of the BOARD OF REVIEW 
ROUNDS, HEPBUP..N and FREDERICK, Judge Advocates 

l. The record of trial in the case of the officer named above has 
been exa.m:ined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the .following Charges and Specificationsz 

CHARGE I: Violation of the 61st Article of 'War. 

Specification: In that Second Lieutenant JOHN H. HERDFELDER, 
F.A. 53rd Field Artillery Training Battalion, 
Camp Roberts, California, did, without proper 
leave, absent himself from his organization at Camp 
Roberts, California, from about February 18, 1943, 
to about April 13, 1943. 

CHARGE II: Violation of the 96th Article of War. 

Specification l: In that Second IJ.eutenant JOHN H. HERDFELDER, · 
F.A., 53z:d Field Artillery Training Battalion, 
Camp Roberts, California, did, at Los Angeles, 
California, on or about March 23, 1943, with 
intent to de.fraud, 'Wl'Ongfully and unlawfully make and 
utter to Desmond's, a California Corporation doing 
business at Los Angeles, California, a certain 
check,inwords and figures, as follows, to wita 
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90-61 NORTH PARK BRANCH 90-61 
2897 University Avenue 

BANK OF AMERICA NO. 5 (Ink) 
National Trust & Savings Association 

San Diego, Cal.if • ., 3/23/ 1941.. 
Pay to the 

Order of Desmonds Dept. Store (writtenin ink) $20.00 (ink) 
00 

Twenty /100-------~------~~--~---------~-------------Dolla.rs 

Member 
Federal Reserve - Camp Roberts /s/ JOHN H. HERDFELDER • 
System Calif. 2nd Lt. F. A. O-ll70775 

and by means thereof did fraudulently obtain from the said Desmond's, the 
sum or twenty dollars and no cents ($20.00) 1 lawful money·of the United 
States., he., the said Second Lieutenant JOHN H. HERDFELDER, then well lmowirig 
that he did not have, and not intending that he should have., any account 
with the Bank of America., North Park Branch., San Diego., California., for 
the payment of said check. 

The allegations set forth in Specifications 2 to 101 inclusive, Charge II, 
are identical. with those stated in Specif'icaticn I, above., except as to 
dates and amounts of the checks involved and the firms and corporations 
to whcm they were uttered and by 'Whan they were cashed., and except as to 
the names of the different branches ot the Bank of America National Trust 
& Savings Association on which they were drawn, namely., 

DATE OF CHECK AM01filT BRANCH UTTERED IQ 

Spec. 21 27 Feb. 1943 $30.00 Salinas The Biltmore Hotei.., 
Los Angeles. 

Spec. 3: 28 Feb. 1943 $30.00 11 · The Biltmore Hotel., 
Los Angeles. 

Spec. 4: 26 Feb. 1943 $10.00 • Pig'n Whistle Corp• ., 
Los Angeles. 

Spec. 5: 11 Mar. 1943 $ 5.00 • Pig'n Whistle Corp•., 
Los Angeles. 

Spec. 6: · 19 Feb. 1943 $10.00 _Camp Roberts Drake Wiltshire Hotel., 
San Francisco. 

Spec. 7: 20 Feb. 1943 $10.00 • Drake Wiltshire Hotel, 
Sap Franc~sco. 

-2-
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~QE.~ AMOUNT BRANCH UTTERED TO 

Spec. 81 20 Feb. 194.'.3 $15.00 Camp Roberts Drake Wiltshire Hotel, 
San Francisco. 

Spec. 9: 21 Feb. 194.'.3 $15.00 • Drake Wiltshire Hotel, 
San Francisco. 

Spec. lOs 2.'.3 Mar. 194.'.3 $.'.30.90 North Park F. B. Silverwood 
Corp., Los Angeles 

.. H• pleaded gullty to Charge · I and the Speci.fication thereunder J gullty 
to Specifications land 10, Charge II, except the words "with intent to 
defraud, wrongfully and unlawfully make and utter", •rraudulentl.Y1', and 
ttwell knowing that he did not have and not'intending that he should have, 
8:Il7 account with the Bank of America, North Park Branch, San Diego, · 
Cal.i!orniaf guilty to Specifications 21 .'.3, 4 and 5 or Charge II, except 
'the same words as applied to the Salinas Branch, SaJ1nas, Cali!ornia; 
and guilty to Specifications 6, 7, 8 and 9 or Charge II, except the same 
words as applied to the Banko! America, Camp Roberts Branch, Camp Roberts, 
CaliforniaJ or the excepted words in the Specifications, not guilty; and 
guilty to Charge II. He was found guilty or both Charges and o! the Speci
fications thereunder. No evidence ·or previous convictions was submitted. 
He was sentenced to be dismissed the ser:vice and to be confined at hard 
labor for five years. The reviewing authority approved the sentence, desig
nated the Disciplinary Barracks, Fort Leavenworth, Kansas as the place or 
confinement, and forwarded the record or trial !or action under Article of 
War 48.• 

3. Evidence for the Prosecutions 

The morning report of accused's organization, Battery B, 5.'.3rd Field Artil
leey Tra1.uing Battalion, 11th Field Artillery Training Regiment, Camp Roberts, 
Cali.tornia, stated that he was absent without leave !ran 19 February 1943 
until l4 April 1943 when he was placed in arrest in quarters (Exs. B, c, D, 
0..). Hie actual absence was verii'ied by First Lieutenant Douglas J. Ripley 

·· and Second Lieutenant Glenn s. Reznor (R. 17, 20). By stipulation it was 
established th.at accused voluntarily made a statement which was reduced to 
writing and signed by the accused (Ex. U). Therein he stated that, he went 
on leave on 17 February 1943 and .failed to return when.his leave expired 
19 February 194.3, but remained absent from duty until 10 April 194.'.3 when 
he surrende.red to the local police authorities of Los Angeles, California. 

In the same statement he admitted that he issued approximately 16 
worthless checks among which weret 

At Los Angeles, two $.'.30 checks to Biltmore Hotel. 
At Los Angeles, a $10 and a $5 check to Pig and Whistle Restaurants. 
At Los Angeles., a check for approximately $.30 to Silverwoods Dept. Store. 
At Los Angeles, a check for $20. to Desmonds Department Store. 

- .'.3 -
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At San Francisco, checks of inde!inite amounts to Drake-Wiltah:1.re. 
Hotel. 

On 20 April 1943 the accused., having been properly warned ot his rights 
voluntarily signed a statement wherein he set torth that he lf8nt on leave 
to San Francisco with no intention of remaining absent without leave. At 
the Drake-Wiltshire Hotel he indulged in drinking and .,..oke up• on 21 
February or 22nd. He then went ·~·. When his money ran out he ~ote 
checks to cover expenses. He •realized• that they would all have to be 
paid by him and •realized• the consequences. Shortly thereafter he le!t 
San Francisco and visited Sal1nu, Smlta Konica, Los Angeletti Las Vegas, 
San Diego, and Riverside. During the entire period ot absence he was con
tinuously under the in!luence ot liquor. He .tinal..ly surrendered to the 
police at Los Angeles on 10 April 1943 (Elt. V). 

First Sergeant Frederick F. Brady identified ten checks described in 
the ten Specifications of Charge II u having been received by him through 
the mail from the Los Angeles Police. By stipulation (Ex. I) it was agreed 
that no question as to their admissibility 1n evidence would be raised 
by the defense based upcn genuineness, or that they are not.the instruments 
referred to in the Specifications, or that the instruments are not offered 
in evidence through person who received the instrument from the accused. 
A substitution of photostatic copies or the original as to two o! the in
stru!Rents was also permitted by stipulation. There were therefore introduced . 
into evidence without objection the ten checks described in the Specifica
tions summarized as follows (R. 24-26)1 

l:!· Amount ~1943 ~ Drawee ~. 
K $20 3/23 Desmonds Dep't Store Bank oE .America 1 

North P&rlc Branch 

L 30 2/'ZI Cash Salinas.Branch· 2 

M 30 2/28 Cash Sallnas Branch 3 

N 10 2/26 Pig & Whistle Sa.1..1,nas Branch 4 

0 s 3/11 Cash Salinas Branch s 
p 10 2/19. Drab-Wiltshire Camp Roberts Branch6 

Q 10 2/20 Drake-i'iltshire Camp Roberts Branch. 7 

R 15 2/20 Drake-Wiltshire Camp Roberts Branch g 

s 15 2/21 Drake-Wiltshire Camp Roberts Branch 9 

T 30.90 3/23 Silverwoods North Parle Branch 10 

-4-
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By further stipu:1.ation dated 14 May 1943 (Ex. J) it was admitted by the 
accused that he made and signed each of the checks described and referred 
to in Speci!icatiorii l · through 10 of Charge II at the time and place alleged., 
and did at the same time.and place obtain in exchange for the checks lawful 
money of the United Stateer in the sums respectively stated therein !ran 
persons., firms., or corporations respectively named; therein. , 

By the same stipulation it was also admitted that the accused had no 
account at any time in the Sal.inas or North Park branches of the Bank ot 
America. 

The ledger' sheets ot the Camp .Roberts Branch ot the Banko! America 
showing the accused's account from 25 Jan-uar, to 22 April 1943 was · 
received in evidence without objection (R. 38., 39, 40 Elc. Z). :Mr. 1J&rion 
R. Gates., manager of the Camp Roberts Branch ot the Bank ot America was 
called as a witness and identified the ledger sheet• referred to abow. 
When asked to testify regarding the insu!ficiency- ot the funds on hand 
with which to meet the checks (Ex. P,Q.,R.,S,) dra:m an that bank., the defense 
conceded that these i'our checks were presented to that bank and nre returned 
for insu!ficient funds (R. 42). On 20 Febru8l")" 1943 the accused•s balance 
in the bank was $1.49. He made no further deposits until 22 Apr~ 1943 and 
made no arragnements for credit during the period of time covered by the
Specifications (R. 41). 

4. For the Defense: 

By stipulation (Ex. 1) it was.shown that the accused had paid in full 
to the holders thereof the checks described in Specifications l through 9 
of Charge II and had made satis.t'actory an-angements to pa;y the checlc 
described in Specification 10 ot Charge II. 

First Lieutenant Douglas J. Ripl~y., Second Lieutenant Glenn S.,- Beznor, 
Captain Sterling F. Price, and Chaplain Richard J. Pan-, testified that the 
accused was an officer o.t' ability., integrity., and.1 good character (R. 46, 
51)., dependable and efficient (R. 47)., and was a good and punctual worker 
{R. 48). 

If called, Major Don H. Van Dam and Major Herbert. H. Gottschall would 
have testified that the accused's reputation for truth, veracity and in
tegrity in the regiment was good (Ex. 21 J) •. 

The accused having been advised o£ his rights elected to submit as an 
unsworn statement his statement ma.de under oath on 20 April 1943 appearing 
as Prosecution's Exhibit V9 summarized above. 

-5-
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5. The unauthorized absence of the accused for the period of 
19 February 1943 to 12 April 1943, was established by properly identified 
entries in the morning report of the accused's organization and by stip
ulation as to the time ai:,.d place of return to military" control.· 

The making and uttering of each or·the checks covered in Specifica
tions l to 10, inclusive, of Charge II, the acceptance of said checks for 
value by each of the several persons, !inns and corporations as alleged, 
was admitted by the accused as to each said check and specification and 
was corroborated by competent evidence. The accused, as to each speci
fication, denied that the several. checks were issued by him with the intent 
to defraud and further denied that they were issuad with knowledge that he· 

· did not have and did not intend that he should have an account or sufficient · 
funds in the bank to cover payment of said checks. As to Specifications l 
and 10, it was established by stipulation that the accused did not at this 
time have, and never had had, an account in the North Park Branch., Bank of 
America., San Diego., CaJ.iforni.a. Likewise it was established in connection 
with Specifications 2, 3, 4 and 5 that the accused did not now have., and 
never had had., an account in the Salinas Branch., Bank of America., Salinas., 
California. It.was established through the testimony of the manager of the 
Camp Roberts Branch., Bank of America., Camp Roberts., California., that on 
20 February.1943., the accused had a balance of $1.49; that he had made no 
deposits whatever during the period covered by the specifications of 
Charge II and that he ha4 not obtained a line of credit or made any arrange
ments with the bank to cover any overdraft. The accused stated that his 
failure to change the names of the branches of Bank of America on those 
checks dra'Wll ·on the Salinas and North Park Branch to Camp Roberts Branch 
was due to inadvertence. The credibility of this statement can well be 
doubted for the reason that the accused did insert a check number on each 
of said checks. The check numbers howevez=-do not run serially, although 
the checks were otherwise properly and completely filled out. 

The accused ~ertainly knew that he did not have an account in either 
the North Park Branch or the Salinas Branch of the Bank of America. He 
admitted in his unsworn statement (Exhibit V) that 

"When, of course., money ran out I wrote checks to cover expenses., 
always making sure thcit my signature was correct and that my serial 
number was shown. Of course, I realized that inasmuch as there 
was no thought of desertion in my mind., that they would all be paid 
back and I realized the consequences.• 

As to the account in the Camp Roberts Branch (Specifications 6., 7., 8 and 9), 
the accused mu~t have known the status of his own account. The passing of 
checks by an officer in uniform., drawn on banks in which he did not have an 
account., and on a bank in which he must have known did not contain sufficient 
credits to cover his checks; and the obtaining of value for said checks., 
constitutes a set of circmnstances from which fraudulent intent may properly 
be inferred by the court. As to each of the Specifications 1 to 10, inclu
sive, of Charge II, there is ample competent evidence to support the find-
ings of the court. 
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6. War Department records show that accused is 28 years of age. 
He graduated i'rom high school and attended Columbia University for lt years. 
He served as a member of the National. Guard or the State of New York from 
26 January 19.37 to .3 February 1941. He was inducted into Federal service on 
16 February 1941. Upon completion of a course at the Field Artillery 
O.tficer Candidate School he was appoin~d a second lieutenant and ordered 
to active duty l October 1942. · 

?. The court was legally constituted. No error's injuriousfy atfec1i
ing the substantial. rights of the accused were canmitted during the trial. 
In the opinion ot the Board of Review the record of trial is legally suffi
cient to support the findings or guilty and the sentence, and~ warrant 
confirmation of the sentence•. A sentence ot· dismissal. is authorized upon 

. conviction ot violam of Article ot War 61. -and 96. 

A· Judge'Advocate. 

Judge Advocate. 

-?-
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1st Ind. 

na.r Department., J.A.G.O • ., 2 G JJL 1943 - To the Acting Secretary 
ot war. 

l. Herewith transmitted for the action of the Fresident are 
. the record of trial and the opinion of the Boa.rd of Review in the 
case of Second Lieutenant John H. Herdfelder (0-1170775), Field 
Artillery~ 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the f in:iings of 
guilty and the sentence and to warrant confirmation thereof. I 
recCIIIJI)end that the sentence be confirmed but that the _p3riod of 
confinement be reduced to two years., that the sentence as thus modi
fied be carried into execution., and that the United States Discip
linary' Barracks, Fort Leavenworth, .Kansas, be designated as the 
place of confinement. 

J. Inclosed are a draft of a letter for your signature trans
mitting the record to the President for ·his action, and a form of 
Executive action· designed to carry into effect the recommen:iation 
hereinabove ma.de., should such action meet vd. th approval.. 

I , 

~ ~. ~O,• Q ~ 
Myron c. Cramer, 
Major General., 

The Juige Advocate General 

3 Incls. 
Incl.1-Recard of trial. 
In::1.2-Draft of let. for 

sig. A. Sec. of vrar. 
Incl•.3-Form. of action. 

(Sentence confirmed but confinement reduced to two years. 
·. G. C.ll.O. 208, · 1 Sep 1943) 
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In the Office of The Judge Advocate General 
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SPJGH 2 6 AUG 1943 
CM 236070 

UJfITED STATES ) CAI-1P ROBERTS 
) 

v. ) TriaJ by G.C .u:., convened 
) at Camp Roberts, California, 

First Lieutenant FRL:DrlUC ) 18 Eay 1943. Dismissal. 
i • "iiAIJJ;R (0-410784), ) 
Infantry. ) 

OPIIUGN of the BOARD OF REVIEW 
HIIJ., DHIVER and LOTTERHOS, Judge Advocates. 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judee Advocate General. 

2. The accused was tried upon the followin~ Charee and Specifica
tion: 

GIWlGE: Violation of the 95th Article of War. 

Specification: In that First Lieutenant Frederic M. Wanner, 
16th Infantry Training Regiment, Camp Roberts, California, 
did, at :Fonterey, California, on or about !.~arch 18, 1942, 
\>iith intent to defraud the San Carlos Hotel, a corporation 
doinc business at Eonterey, Calii'ornia, wrongfully and un
lawfully n~ke and utter to the said San Carlos Hotel a 
certain check in words and figures as follows: 

Columbus, Georgia Farch 18 1942 No.___ 

TENTH STREET BRANCH 
COLmrnus BANK and 'IRUST COMPANY 

of Columbus, Georgia 

Pay To The 
Order of San.Carlos Hotel $J0.15 

Thirty and 15/100---~----~~-----~------Dollars 

IsI FRED .M. WANNER 
Frederick M. Wanner 
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in payme~t of his bill for lodging at said hotel in 
the amount of thirty dollars and fifteen cents ($30.15), 
he, the said Frederic hl. l.'anner then well knowing that 
he did not have and not intending that he should have 
any account with the Columbus Bank and Trust Company of 
Columbus, Georgia for the pi>.yment of said check•. 

He pleaded not guilcy to and was found guilty of the Charge a?ld 
Specification. Evidence of one previous conviction was introduced. 
He was sentenced to be dismissed the service. The reviewing author
ity approved the sentence, and the record of t~al was forwarded for 
action under the 48th Article of War. 

3. The evidence for the prosecution sher.vs that according to the 
records of Columbus Bank and Trust Company, Columbus, Georgia, accused 
deposited $115 in a checking account 'With that bank on 6 N~vember 1941, 
the account was closed by a return check charge handled for accused on 
26 November 1941, and there was no account in the name of accused on 
the books of the bank or any of its branches after 26 November 1941. 
On or about 18 :March 1942 accused drew a check for $30.15 on Columbus 
Bank and Trust Company, Columbus, Georgia, payable to San Carlos Hotel, 
Monterey, California, and gave this check to the hotel in peyment for 
lodging (Exs. A and B). . 

Mr. Peter W. c. Watson, manager of Ho:tel San Carlos, Monterey, 
California, who did not know accused, identified a guest registration 
card of the hotel (Ex. D), with statement of account on the reverse 
side,.showing that "Lt. & Mrs. Fred M. Wanner" registered at the hotel 
on 13 March 1942 and remained there until 18 March, at which time the 
total bill was $30.15. He also identified er check (Ex. C) given in 
~nt of this bill, drawn by "Fred M. Wanner" for $30.15 on Columbus 
Bank and Trust Company, Columbus, Georgia. The check was presented for 
payment in regular course of business, but was returned by the bank, 
marked "No account". The hotel wrote letters about the check as 
follows, to "Lt. Fred M. Wenner 164th Inf. A.P.o. #lll7" (Def. Ex:. 1) 
on 21 April 1942 and to "Commanding Officer 164th Infantry A.P.o. 
#lll7" on 12 June 1942, 21 January 1943, and 13 February 1943 (Def. Exs. 
2, 3 and 4) referring to "Lt. Fred Wenner". No replies were received 
except one to the letter of 21 January, stating that the last known 
address of accused was at Camp Roberts, California. After the hotel 
comnrunicated with authorities at Camp Roberts, accused paid the hotel the 
amount of the .check (R. 9-19). 

4. For the defense the accused testified substantially as follows: 
.He had been on active service since 10 February 1941, was first stationed 
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at Camp Claiborne, Louisiana, went to Fort Benning, Georgia the latter 
part of August 1941, returned to Ce.mp Claiborne the last week in 
November, remained there a week or 10 days and went to San FraJ.1cisco 
until 24 Decenber 1941. He was stationed at Yumatilla Ordnance Depot, 
Ywriatilla, Oregon airl at The Dalles, Oregon, until 8, 9 or 10 }J:arch 
1942, when he went to Fort Ord, California. He left there on 18 },iarch, 
sailed from San Francisco 19 11arch, arrj_ved in Australia early in 
April, and returned to the United States in August 1942. 'While at 
Camp Claiborne accused opened an account at Avoyelles Trust and 
Savings Bank, Bunkie, Louisiana. When he went to Fort Benning he left 
with his wife several blank signed checks on the Bunkie bank to be 
used in paying some bills amounting to about ~100. Unknown to ac
cused his wife, with whom he was having marital difficulties and from 
whom he was subsequently divorced, filled in and used these blank . 
checks for a total .gmount of approximately $280, including one check 
for $150. During this time his pay checks were usually, deposited in 
the Bunkie bank, and his October check was deposited there (R. 25, 

'21, 29-31, 33-34, 38, 40, 49). 

About the end of October 1941 accused drew a check for $115 
on his account at.Bunkie, to pay some bills at Fort Benning, and cashed 
it at Columbus Bank and Trust Company. A few days later he learned 

. that the check for $150 .filled in and used by his wife had been turned down 
by the bank because of insufficient funds. It required two or three 
weeks for a check to clear. Accused' obtained money frcm his father to 
take up the $1.50 check. He obtained money from Nor.th Dakota, arrl de
posited $115 in the Columbus bank to protect the bank if his check on 
the Bunkie bank l'lhich he had cashed should be returned. He did not know 
that the check ?Ould be returned, but after learning that his wife had 
drawn unauthorized checks he deposited this amount to cover the check 
if it should come Qack. When he left Fort Benning the latter part of 
November he 11as not sure whether the check was good or not, on account 
of the time required for ~eeks to clear, arrl therefore left the $115 
on deposit at the Colwnbus bank. Before he left Fort Benning he gave 

.his Camp Claiborne aqdress to the bank at Columbus so they could send 
the returned check to him in the event it was returned, and asked the 
bank to notify him if the account was closed out (R. 28-32, 37, 39-40, 
45~7, 49, 51-52). 

On his return to Camp Claiborne accused did not have an oppor
tunity to go to Bunkie to check his account with the bank. He heard 
nothing further from the Columbus bank and did not write to that bank. 
His mail from Camp Claiborne did not "catch up" to him until he was at 
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Fort Ord shortly before he sailed. lhere was no letter or notice 
in that nail from the Columbus bank that his account had been closed 
out. He assumed and was of the opinion that he had $115 on deposit 
with the Columbus bank, and in February and March 1942 drew checks 
totaling $110 to·~ll5, including the check to Hotel San Carlos. 
He was "fairly sure" of his financial status when he left the United 
States and the checks on the Bunkie bank used by his wife had been 
accounted for. His 11AP011 number was not 1117, but was 502 and later 
709. He did not receive a letter from the Hotel San Carlos. On 
19 April 1943 he learned for the first time that his check to the 
hotel (Ex. C) had been dishonored. He then sent to the hotel a new 
check for ~30.15 (Def. Ex. 5) dated 20 April 1943, which was paid, 
and the hotel acknowledged receipt on 22 April (Def. Ex• 6). Accused 
wrote to the persons to -whom other checks on the Columbus bank had 
been drawn in February and March 1942, but had not heard from them 
(R. 25-26, 28, 31-32, 34-37, 43-44, 48, 50-51). 

5. The evidence shows that accused opened a checking account with 
Columbus Bank and Trust Company, Columbus, Georgia, on 6 November 1941, 
by depositing $115·, that the deposit was made to protect the bank ii' a 
check in that ainount, of drubtful value, which it had cashed for' ac
cused should be returned, that the bank cl9sed the account on 26 
November 1941 by a return check charge, that thereafter accused had no 
account with the bank, that on 18 March 1942 accused drew a check for 
$30.1.5 on the bank to pay a hotel bill.in Monterey, California, and 
that the check was not paid. It is not shown that accused ever re
ceived notice from the bank that his account had been closed by a return 
check charge. From the latter part of November 1941 until March 1942 
accused was at various stations at a distance from Columbus, Georgia. 
He testified that he had left an address with the bank, with the request 
that he be notified if his account should be closed by return of the 
$115 check, and that, at the ti.me when he drew the check for $30.15, he 
had not heard from the bank and assumed or believed that he had $115 
on deposit. · 

A material part of the Specification is that accused nade and 
uttered the check "then well knowing that he did not have and not in
tending that he should have any account" with the Columbus bank. 
Accused had deposited $115 in the bank in November and had not closed 
the account by any act of his own, such as drawing checks against it. 
(The other checks vlhich he drev, in February and March 1942 were not in 
such amouht as to reduce the account below $30.15). The account had 
act11ally been closed by a return check charge, of which accused was not 
given notice. 
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An accused is properly chargeable with knowledge·as to the 
st2tus of' his bank account (Ci,I 202601, Soerti). But this rule applies 
only in those cases where the status of the account results from 
acts of the accused, such as making deposits or drawine checks, or 
from changes otherwise made in the account which have been brought to 
the attention of accused. 

11 0n October 21, 1918, accused opened an account in a 
bank by depositinE a check. The bank cashed several checks 
on this account, but on October 31, the check he had de
posited was returned to the bank, dishonored. The bank 
then stopped payment on checks drawn by the accused, but there 
is no evidence that he was notified to that effect. The 
check complained of in this case was dated and cashed November 
1, 1918. There was no evidence that accused had knowledge 
that the check he had deposited was not good or had any 
reason to believe that the check he passed on November first 
would not be paid. In other words, the proof failed to show 
that accused knew he had no funds in the bank to cover the 
payment of the check given. No false pretenses were proved." 
(Dig. Op. JAG, 1912-40, sec. 453 (2J); CM.124572). 

The Board of Review is of the opinion that the record of trial 
is legally insufficient to support a finding of guilty of the Specifi
cation and Charge. 

6. 'I'he accused is 35 yoo.rs of age. The records of the Office of 
The Adjutant General show his service as follows: Federally recog
nized as second lieutenant, Infantry, National Guard of North Dakota, 
9 October 1940; appointed second lieutenant, I~..fantry, National Guard 
of the United States, 10 February 1941; inducted 10 February 1941; pro
moted temporarily, first lieutenant, Infantry, Arrey- of the United States, 
31 July 1941. 

7. The court was legally constituted. For the reasons stated, 
the Board of Review is of the opinion that the record of trial is le
gally insufficient to support the findings of guilty and the sentence. 

n rr . ~ 
~~ Jb-:-tY.,~ ,Judge Advocate 

~ ~ ,Judge Advocate 
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1st Ind. 

iiar Department, J.A.G.o., 4 ·· SEP 194? - To the Comma.ming 
Officer, Camp Roberts, California. 

1. In the case of First Lieutenant Frederic M. Wanner 
(o-410784), Infantry,· I concur in the foregoing opinion of the 
Board of Review holding the record of trial not legally sufficient 
to support the findings of guilty and sentence, and, £or the 

\ . 
reasons therein stated, recommend t~t the .findings of guilty and 
the sentence be disapproved. You; are advised that the action of 
the Board of Review and The Judge Advocate General is taken under. 
the provisions of Article of War 5oi-.and in accordance with note 
4 followine that article (M.C.M., 1928, P• 216), and that under the 
further provisions of that article the record of trial is herewith 
returned to you for a rehearing or such other action as you may 
deem proper. 

2. Vlhen copies of the published order in this case are for
warded to this office together with the record of trial, they should 
be accompanied by the foregoing opinion and this in:iorsement, except 
that in the event~ rehearing is directed the foregoing opinion and 
this indorsement should be returned alone and the disposition of the 
record of trial and the publication of the general court-martial 
order in the case .shall follow the provisions of paragraph 89, Manual 

·for Courts-Martial, 1928. For convenience of reference and to · 
facilitate attaching copies of the published order to the record 1n 
this case, please place the file number of the record in brackets at 
the end of the published order., as follovs: 

(CM 2J6o70). 

ttYron -c. Craner, 
Major General, 

The' Judge Advocate General. 
1 Incl-

Record of trial. 



--------

(28S) 

WA..1i DEPAlt'lll:![T 
Anrry Service Forces 

In the Office of The Judge Advocate General 
Washington., D.c. 

SPJGN 
ClI 236101 

2 6 JUN 1943 

) ARMY AIR FORCF.s. 
U N I T B D S T A 'f E S GULF COAST TRAINING CENTER ~ 

v. ) Trial by o.c.M• ., convened at 
) AA.FR> Childress, Texas., May 

Corporal REECIB BARilliR ) 25., 1943. Dishonorable dis
(38234655)., 331st Aviation ) charge and confinement for 
Squadron., Anny Air Forces ) twenty (20) years. Peni
Bombardier School., CAAF. ) tentiary. 

REVIEW' by the BOARD OF R.EVIEtJ 
CRESSON., LIPSCOl.:!B and SLEEPER., Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been examined by the· Board of Revicrf. · 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that Corporal Reecie Barker., 331st · 
Aviation Sqµadron did., at Childress., Texas., on or 
about 1iey 10.,.1943., 'With intent to· conmit a felony., 
viz., rape, commit an assault upon Dollye Moore Rogers, 
by 'Wi.llfully and feloniously grabbing the said Dollye . 
IJoore Rogers, holding his hands over her mouth., fa·ce and 

·neck while at tempting to have carnal knowledge of. her 
against her will. · 
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He pleaded not guilty to the Specification and Charge, but guilty to 
the lesser included offense, assault with intent to comJit bodily harm. 
He was found guilty of the Specification and. the Charge, and was sen
tenced to be dishonorably discharged the service, to f'orfeit all pay 
and allowances due or to become due, and to be confined at hard labor 
for tv1enty years. The reviewing authority approved the sentence, desie
nated the United States ~enitentiary, Leavenworth, Kansas, as the place 
of confinement, and forwarded the recorci. of trial for action pursuant 
to Article of Har 50}. 

3. The accused by li.is plea of guilty established the fact that 
at the time-and place alleged he committed an assault upon Dollye 
I.bore R.ogers. To prove his intent to rape her and substantiate his 
plea, the pt6secution introduced in brief', the following evidence. 

On 10 liay 1943, crs. lJollye 1~oore Roeers, was living at 600 
Avenue "H", H.n., Childt-ess, Texas, with her husbo.nd, Lieutenant Hogers. 
When she went to bed. between 11:15 and ll:30 p.m. that night, l:rs. 
Rogers was alone in the house. after .falling asleep, she was avralcened 
by a man straddling her in bed ,,ith his hands over her mouth. It was 
quite dark and the bed clothes had been pulled off her bed. She was 
very frightened, not knowing who he was, but hoping against hope that 
he might be her husband. She reached up and pulled the man's fingers 
from her mouth, and asked him to let her talk to him. .3he requested 
him please to go away and leave her alone, telling him that her hus
band would be home soon; that she would g:!. ve him money or a check if 
he would only depart; and ,that, if he were caueht, he ,rould be lynched 
and hanged. He kept repeating, "Let me fill you up, let me do it", 
and more in the same vein, but those -..rere his ·only l/Ords Y:hich s}:,~ 
could remember. Despite the darkness, she become a,;,a:re that t:,,., ic1-
truder was a negro when she pulled his cap 021:' and felt his i:;hort., 
wiry., ld.nk-<J hair. Then she continued fightin::; even h::::.rder. ,;hen she 
jerked her head b.:J.c!-::, his hand went into her mouth. She bit one os.· his 
fingers very hard, tasting the blood - an<i scr':!amed. PJ.s left hand was 
in her mouth; with his right he was trying to pull up her go,m. After 
she screamed, he put his hand on her throat, telling her was Going to 
choke her. Sha kicked him off the bed, and continued to scream as 
loud as she could, callirJG her neighbor, ;:.;rs. Chambers. Her attacker 
jumped up, started iirst to run to the rloor, then leaped out of the 
window. She turned on the light, and found '::.ilood - it was- all over 
·the bed, her face ano. her gown. She concluded her teeth must have 
cut his hand ba.:;Iy, and that. she must also have scarred his face,· 
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when she was scratching at him. There were no cuts on her, only a 
tew skinned places. After he left, she went into the bathroom, 
taking the telephone with her. · She locked the door and placed 
so·me drawers against it, then tried to telephone; but the instru
ment _was out of order•. She heard someone on the wire, an:i ;yelled, 
•Please get· the policeII into the transmitter. Shortly after that, . 
Mr.- and Mrs. Chambers came 9ver to her house. Mrs. Rogers found, 
at the head of the bed, ·the man• s cap she had knocked off. It had. 
·the accused's name and serial number on it~ She gave it to Mr. 
Chambers, -who =in tum gave it to the military police. During the 
attack Mrs~ Rogers I nose was skinned and her, lip cut; she acquired 
f. bruise under her right eye and a long jagged cut on her gum; the 
skin on the inside of her jaw was scraped, -and her throat and shoulder 
were bruised; but the attacker had not succeeded in having intercourse 

·'4th her. · He was on the bed between five and ten minutes -,it could 
-have bean-longer. All of the time, he kept saying the same sentence 
owr .and over. Though it seemed like a hun:l.red times, it was probably 
.only three or four.· He never raised his voice or cursed her. However,
.he did try to pry her legs apart, choked her and held her down,. 00 that 
she could not get up. His shoes were off while he was on the bed, 
~n:l when he went out the window (R. 6-10). · 

It was stipulated t1lat Dr. W~ R. Moore, a physician, of 
Vernon, Texas, if present, muld.. testify that, early on th~ morning 
o.f' ll May 1943., he made an examination of Mrs. Dollye Moore. Rogers, 
which.· 

•revealed that hev right shoulder was bruised; 
tpat there was a bru:ised blue spot under her 
left eye; that there· was a skinned place on her 
nose;. that her gums were C'Ut over the .first jaw 
teeth on the right; and that there was a 311· 

bruise on her neck that was black in appearance" 
(H.. ll). ' 

. . . . 

On the night of _the attack, Mrs. Rogers' next door neighbors, 
.Mr. an:1· Mrs. J. W. Chambers heard terrible screams about 11:40 p.m., 
which: caused thm .. to get up and loo~· toward the Rogers• home. Lfrs. 

· Chambers )mew Mrs. Rogers. was alone, and tried, at first unsuccessfully, 
to reach her by telephone. Finally, she heard Mrs. Rogers• voice on · 
the wire, crying, "Call the police". Mr. Chambers got his gun, and he 
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and his wife went next door, where they found }lr.s. 1-logers on her front 
porch. She was hysterical and appeared scared to death. There was 
blood on her nightgown, and she was holding her dressing gown in front 
of her. They went into the house, and she told than of the attack. 
Mr. Chambers then called the police and, shortly afterwards, Fireman 
John Ballew and two military pollc8men arrived. All saw the bed., 
covered vlith blood anci dirty tracks. Mrs. Rogers, at that time, had 
the cap, with' the accused I s nama and serial number in it., which wa~ 
later given to the military policemen by Mr. Chambers (R. 12-14). 

' 
On the same evening, Privates Philip R. l'Telfi.eld and Samuel 

Aromando., then on military police duty patrolling the Childress streets, 
received a call to the Rogers' home, whither fire Chief John Ballew · 
accompanied them._ 1:hen Mrs. Rogers - still }zy"sterical - and Mr. _and 
Mrs. Chambers had eJq:>lained the situation to them, Private WeJ.field 
telephoned the main gate to look out for negro soldiers without hats., 
and to check all passes for the accused. These military policemen 
then went to the accused's barracks, where they found that his. bed,_ 
had not been slept in. They stayed there about fif'ty minutes., but 
the accused did not appear. Around '2:50 that morning, they vf8Ilt to the. 
·field and saw the accused, dressed in a clean suit, with the little · 
.finger on his left hand wrapped in a polka dot bandage~ . The cu.t on 
his finger looked like someone had bit.ten it, and there was blood on 
the lef't side of his flight jacket. The accused stated to Private 
Welfield that he had been at the picture show., but would not tell 
what it was about; also, that Private o. z. Guyton had borrowed his -
flight cap, and that he - the accused - had cut his finger, the night 
before, on a slicing machine (R. 16-21). 

. Private Guyton testified he borrowed the cap of the accused 
only one day, April 29th, to wear to a ball game. He had returned 
it, and had seen the accused wearing it on May 8th (R. 35) • 

4. The accused, after his rights as a witness had been e:xplained · 
to him, was sworn, at his own request, and testified as follows: 

. -
On the night of 10 hlay 19.43, he clipped the finger of his 

hand with the meat slicer; later, he ,,ent to the show for about thirty 
. minutes; and then., un his way to the colored barracks, he stopped out-·· 

side the Rogers' house. The lights were on.arrl the shades up, and Mr~. 
Rogers was getting ready to go to bed. In about twenty minutes, the 
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lights went off and Mrs. Rogers raised the windows. When she was asleep, 
the accused climbed in through the bedroom 'Window, and woke her up. 
He had caITied a saw-horse over to the window; and, knowing that it 
was wrong, he had, nevertheless, gone in. On entering he found himself 
near the bed. He went up to the sleeping woman's head; she awoke when 
he got on the bed; he kept talking to her, - asking her to "let him 
do its - llhl.le she screamed and· kept pushing him back.. He put his hand 
on her mouth· because he did not want her to "holler", and she .bit the 
same finger that he had cut on the meat slicer. She said her husband 
would be. back in a few minutes, i'inally pushing ·him off the bed.· He jumped 
up, and made his exit via the window (R. 14-50). 

On cross-examination, the accused admitted he bad"hot pants" 
that ·n1g11t. The last time he had relations with a woman was in April. 
In his squadron, he had never heard of any colored boys having relations 
w.tth a white woman, and al.though Mrs. Rogers was a white woman, the accused, 
a colored man., who had never had intercourse with a white "WOman before., 
thought ha. oould easily talk her into submitting. Prior to going in 
through the window, he had taken off his shoes., so that he would not make 
any noise; he left them outside., picked than' up when he, came out., put 
them on, and hit the road. Scared -· knovdng that he had done wrong -
he ran back across the field and fences to the latrine, where he left 

.his shoes; then he walked back to his barracks barefooted., and got into 
bed! YJ1dle he was in the latrine; he saw that his hand was bleeding., . 
so he wrapped it up in a red dotted piece of cloth. When the military 

/policemen ::8J!le, he lied., telling them he had not been in town., be- . 
cause he did not want then to know what a serious offense he had com
mitted. \Then he had got to Mrs. Rogers I bed he had just pushed back 
the covers as he was talking to her., and laicJ. down beside her. He 
~enied that he tried to pull up her nightgown, or that he straddled 
her., or that he tried to pry her legs apart. She kept refusing, and, 
after she said her husband was coming, he jumped up and got out. He 
admitted that she had told him she would give him. money to leave. 
After he·got awey., he remembered that he had lost bis hat in Mrs. 
Rogers• room (R. 44-59). -

5. The only evidence for the defense, besides that of the accused 
. himself', was the testimony of 1st Lieutenant Joseph W. Bailey, conunanding 
the .3.3lst Aviation Sqµadron, and that of Staff Sergeant Fred 17. Smith, 
a·personal t'riend of the accused, both of whom stated., in substance., 
that the accused was of a quiet type, efficient and conscientious; 
and that he had never been in trouble (H. 60-62). · 

6. The accused pleaded guilty to an assault upon Dollye Moore 
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Rogers, vlith intent to cornmit bodily harm, and the defense conceded that . 
the accused l'TaS at the Rogers I house at the time the offense was committed., 
so the question of intent is the only one- left for consideration. In his 
· sworn testimony, the accused stated that he entered 1Jrs. · Rogers' room 
in the night-time stealthily, through the window, .first removing his shoes., 
in order not to make any noise. He further stated that., although he was 
a colored man and iJrs. Rogers, the wife of Lieutenant Rogers., was a white 
wctnan., he thouglt. he could easily talk her into having intercourse 'W:i. th him. 
That this idea was preposterous and .false., and that his intent was to rape 
her., is clearly shO\m by all the evidence. 

She fought the accused· fiercely, biting his finger, scratching 
his face, and offering him money to tiesist, though he choked and threatened 
her. He only ceased his vicious attempt when she kicked him off the bed. 
Then., frightened by her screams and her t::U-eat that her husband was coml.ng · 
back, he jumped out of the vlindow and ran away. At first he lied 'about 
many things, but finally admitted he knew he had done wrong. 

The I,fanual for Courts-Martial., page 179., states.,· "Once an assault 
with intent to coma.it rape is made., it is no defense that the man voluntarily 
desisted". 

?. The charge sheet shows the accused to be 21 years o.f age.,· with no 
\ prior service; and that he was inducted., 26 August 1942., _for the duration 

of the war., plus six months. 

8. The Board of Review is of the opinion that the record of trial is 
legally sufficient to support the fi.ndings of guilty and the sentence. A 
sentence of dishonorable discharge, total forfeitures., and confinement 
for twenty years is. authorized upon conviction of an assault with intent 
to rape in violation of Article of War 9J. Confinement in a penitentiary. 
is authorized by Article of War 42 and Ti Ue 18., u.s.c. 455~ · 

Jlo~ Sl-Jbt~ Judge Advocate. 

~t~Advoc•••-

..~"'--';~=='-"_~cf?=-·~"ilw:=. ___.,.-1.- Judge Advocate. 



WAR DEPARTMENT 
Arm:, Service ForoH 

In the Office of The J\nge .Advooa.te Geura.l (.291)
Wuhington, D. C, 

SPJGK 
CM 236102 

7 AUG 1941 

U N I X E D S T A T E S ) .ARMY AIR FmCES 

v. 

First Lieutenant GORDON E. 

)
) 
) 
) 

GULF COAST TRAINiliG CENTER 

Trial by',G.c.:u., oonnned 1.t 
Randolph Field, Texaa, 21 

J.DNDAY (0-244325), Air ) lay 194a. Diamia1&1. 
Corps. ) 

. 
OPINION of the BOA.RD OF REVIffl' 

LYON, HILL and ANDREWS, Judge .Advocates. 

1. Xhe Board of Review hu examined the reoord ot trial in j;;he 
ca.se of the officer named above and aubmits this, i ta opinion, to fhe 
Judge A.dvooa.te General. 

2. The accused wu tried upon the following Charge and Specitioa.
tiona 

CHARGBa Violation ot the 85th Article ot War. 

Specitioationa In that First Lieutenant GordOD B. :lbndq, 
734th Buie Flying Training Squadron, wu at lwldolph 
Field, Texa.a, on or a.bout April 24, 1943i found 4rUZllc 
while on duty u .Adjutant of the 734:th Ba.ab FlTing 
Tra.ining Squadron. 

HI pleaded not guil't7 to and wu found guil't7 ot the Charge and Speoifi• 
oa.tion. No evidence ot previcua convictions wu introduoecl. Be wu 
sentenced to be dismiued the senioe. The reviewing authority a.pprond 
the sentence and forwarded the record of trial for action under Article 
of War 48. · 

3. The evidence tor the prosecution is substantially a.a followu 
It wu stipulated tMtt aoou.sed is a. First. Lieutenant of the 'TMth Ba.aio 
Flying Training Squadron and that since his commission on 23 J\me 19" 
he ha.a been and i• now a. member of the armed foroea ot the thited Sta.tea 
and therefore subject to militar,y law (R.61 &c. 1). 

It wu atipulated that the aoouaed. on 24 .April 1943 wu ·the d.ul,7 
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appointed adjutant ot the 734th Basio Flying Training Squadron; Randolph 
Field, Texas (R.6; Ex. 2). 

About 4a30·o 1olook in the afternoon ot 24 ~ 1943 Mljor Walter G. 
Eiuler, Jr., Air Corps, 12th Air Base and Headquarters Squadron, 
Randolph Field, Texas, oalled the offioe ot the Cbn»:0anding Of'tioer ot 
the 734th Buio Flying Training Squadron (R.7). Accused was on duty 
aa the adjuta.ut and answered the telephone. Iiajor Eissler recognized 
the voice ot aooused. The conversation laated about a minute (R.8. 
lil.jor E:issler asked for Mi.jor Atkins. Accused asked Mljor Eissler to 

·wait a moment. :Major Eisaler waited quite a while and when no one Ca.Ille 

to the telephone !ikjor Eissler spoke loudly into the telephone and again 
uked for Ma.jor A1;ld.na. At this time the accused stated that Major 
Atlc:ins was not th.ere (R.9). The voice of accused sounded unusual and 
•thiok•. Major Eissler then conferred with Lieutenant Colonel Roy P. 

,Ward, l!:xecutive Of'i'ioer of Randolph Field (R.9,16), who suggested that 
he and Major Eissler go to see aooused. When Lieutenant Colonel Ward 
and J.ajor Eissler entered aocused's office the aocused was seated behind 
his desk talking to Second Lieutenant Fred w. looElwee, Jr. (R.5, 7). 
Lieutenant ll3Elwee snapped to attention. Accused stood up behind the 
desk but had difficulty iin rising and maintaining the position of at
tention (R.17). Lieutenant Colonel Ward asked accused where his Com
manding Otfioor was and accused replied that he did not know. Observing . 
the condition of acoused, Lieutenant Colonel Ward directed him to get in his 
(Lieutenant Colonel Ward's) oar and accompany him to the hospital - warn
ing aooused tha.t aeything tha.t he said might be used against him (R.9, 
10,18)• .Aa acouaed lett the ot£:;Loe for the purpose of entering the ear, 
he wu unstable and had to steady himself by putting his hand on the 
aide of the door (R.10). His Toioe was thick and of an abnormal. tone. 
lfl.l walk was unnatural. •B19 had the gait of a person who was not in 
pessesaion ot all of his faculties, particularly his equilibrium• (R.10, 
17,18). Lieutenant Colonel Ward asked aoeused if he had been drinking 
and aooused replied, •No• (R.17). The breath of aocuaed wa.a •heav.y• 
with the odor of alooUol~and,in the opinion of Lieutenant Colonel Ward, 
tbe aoouaed was drunk (R.18). Lieutenant Colon.el Ward took aooused to 
the oft'ioe of the adjutut &t the station hospital. Colonel Walter C. 
White, OOJD'/D8nd1ng oft'ioer of Randolph Field, aa1r the acouaed in the 
offioe at the hoapital and ~bserved his condition. He ordered aooused 
to wallc ton.rd. him.. Accused almost· toppled over aa he walked. His eyes 
were bloodahotJ he did not ban control of hi• facial expressions and he 
1.alked in a. thiok voic,e. It wu the opinion of Colonel White tha.t accused 
wu drunk. ColODel 1lhite uked aooused it ho had been drinking \and aocuaed 
replied that he had not. Colonel White then said, •Now, it's very foolish 
£or y-ou to stand up there and :tell me tha.t you haven't been driJlldng • • •• 
lm ~ beer• did y-ou bant• Aooused &DPered, •About three". Accused 
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was then asked it he had had e.eything else to drink, to whioh he replied. " .that he ha.d tamped it down.with na. couple of slugs" of br~ or rum. 
Colonel White then ordered Lieutenant Colonel Merrill J. Reeh, 1.&:ldioal 
Corps and po.st surgeon, to examine a.oouaed for sobriety, and ordered 
Colonel Yfa.rd to plaoe a.oouaed in arrest in quarters and prefer oha.rges 
against him for being drunk on duty (R.21,22). The aooused was there
upon examined by three officers of the ~dioal Corps, Lieutenant Colonel 
Reeh, lkjor Ridings E. Lee and First Lieutenant Luther s. Gartrell. A 
blood test waa made to determine the a.looholio oontent of the blood ot 
accused, whioh test revealed an alcoholic content of 3 milligrams per 
1 cubio centimeter of blood (R.25,31). Lieutenant Colonel Reeh stated 
that there was eminent medioa.l authority supporting the theory that the 
preaenoe of a.a muoh as 2 milligr8lll8 of alcohol per l cubic centimeter 
of blood indicated a state of intoxication (R.30,31). 

Independent of the blood test, three medical offioers.eaoh expressed 
the unqualified opinion, baaed upon observation, that the accused wa..s 
drunk. Lieutenant Colonel Reeh stated that a.ooused's speeohwas "thiok", 
his fa.oe was flushed, and his eyes were red. He walked unsteadily and~ 
when asked to do e.n about-fa.oe, he 'nearly f'ell down". In addition to 
being unable to speak coherently aa.oused wa.s unable. to walk in a straight 
line. 

"• • •he walked in a. bow-shape, back and f'orth. He stopped 
jerldlyJ turned about jerldly. His hands were unsteady when 
asked to coordinate, such as touohing the tip of his nose with 
his eyes open and with his eyes shut, and he touched on his 
forehead rather jerkily•••." (R.32) 

There wa.s a strong smell of alcohol on his breath (R.32 ). Major I.se and 
Lieutenant Gartrell testified substantially the same a.a did Colonel Lee 
with respeot to the condition of aoouaed and eaoh stated that in his 
opinion the a.ooused we.a intoxicated (R.26-27,38-39). IJ.eutenant Colonel 
Reeh and Ma.jor I.se testified that a.ooused during the examination stated 
that he had consumed athe better portion of a pint" (R.73,75). 

4. For the defense, Sta.ff Sergeant Kenneth L. Knight, Sta.ff Sergeant 
Robert F. Bush, First Sergeant George E. Langton, Sergeant Walter M. 
K.ozowsld. Sergeant Ylalter R. Metzler, and Sta.ff Sergeant Claude R. Se.uvain, 
each testified that he saw the aoouaed between 4 and 4a30 o'olook on the 
afternoon of 24 April. Sergeant Knight deli'V9red to the aooused some 
statements of charges to be signed by aooused but did not talk to aocused. 
Although the witneH was within 5 or 6 feet of aooused he observed nothin~ 
a.bno:rmal about his manner or appearance (R.41 ). Sergeant Bush ha.d some 
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vouchers signed by the accused about 4 p.m. and talked to accused at· 
length about a rug which had been purchased for the squadron. In the 
opinion of Sergeant Bush accused was not intoxicated (R.45). Sergeant 
I.angton talked to the accused on 2 or 3 occasions around 4 o'clock. 
One of the conversations lasted some time. Accused was intelligent in 
his conversation and there was nothing about his manner to suggest that 
he was under the influence of liquor (R.47.48 ). Sergeant Kozowski stated 
that he saw the accused about 4 o'clock. Ha saw accused walk and heard 
accused talk and in his opinion the accused was not drunk (R.50.61): 
Sergeant Metzler stated that about 4130 p.m. he carried an affidavit to 
accused for his signature. The accused intelligently discussed the con
tents of the affidavit and the reason its execution had been del~ed. 
'Witness stated that he was within 4 feet of accused and that in his 
opinion the accused was not drunk (R.52). Sergeant Sauvain s~ated that 
he went to the office of accused about 4&15 to remind him of an inspec
tion that was due. Accused noticed that he was late. Witness accompanied 
accused on the inspection. which was conducted in the usual manner, and 
stated that he did not observe anything wrong with accused and that ·in 
his opinion accused was not drunk (R.53-55). ' 

Second Lieutenant Frank w. lbElwee testified that.with the excep
tion of two 15-minute intervals, he was with the accused during most 
of the a~ernoon - until accused was taken to the hospital by Colonel 
Ward. The witness stated that he saw accused take two drinks of rum 
in the adjutant's office. - one at about 4 and the other at about 4116 
o'clock. ·Both drinks were taken from a bottle which accused had in his 
desk drawer. In the opinion of Lieutenant MoElwee the drinks did not 
impair the ability of accused to carry on an intelligent oonveraation. 
Witness heard accused talk to some noncommissioned officers who.came to 
the office in the transaction of routine business and did not observe 
anything abnormal (R.58). Lieutenant McElwee stated that he was present 
when Colonel Ward and Major Eissler entered the office; that he saw ac
cused as he accompanied Colonel Ward to the cs.r; and that he did not see 
the accused stagger. In the opinion of Lieutenant AklElwee aootaed was 
not drunk (R.59). 

5. The accused testified that on the afternoon of 24 April 1943 
he was in his office as adjutant of the 53rd Flying Training Squadron. 
Ha had planned to go to his quarters about 4 o'clock. but was detained 
on account of the transaction of official business. Ha had invited 
Ll.eutenant McElwee to dinner with him that evening. Accused stated 
that at about 4 o'clock he took from his desk drawer a bottle of rum 
which had been given to him earlier in the week and had two drinks from 
the bottle. He stated that he felt no exhilaration, that he was in full 
control of his faculties. and tha.t he could walk (R.65). Ha attended 
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to routine business, signed suoh pa.pers a.a were brought to him and ma.de 
the usual afternoon inspeotion (R.63). He stated that he remembered 
the telephone oonversa.tion with Ma.jor Eissler. Aoou.aed was of the opinion 
that his oonversa.tion with Major Eisaler was continuous. He recalled that 
during the conversation Major Eisaler ma.de some inquiry with reference to 
a. soldier who had been con.fined in the guard house :f'or a.bsenoe without 
leave and suggested that squadron punishment should be sufficient (R.64). 
Aooused reoa.lled that when Lieutenant Colonel Ward and Major Eissler 
entered the office Lieutenant MoEl.wee "snapped" to attention and that 
when he attempted to do ao, hia :f'oot became entangled in the rug which 
ca.used him to oome to the position ot attention with some difficulty 
(R.64). Aoouaed stated that he had •never overcome the enlisted man's 
:f'ea.r of re.nk" and that when Lieutena.ut Colonel Ward e.nd. lajor Eiasler 
came into tho office he was e.tra.id o:f' their rank and wa.s fearful that 
they would smell. his breath (R.65). He stated that he tried to oooperat• 
with the doctors in their exlllllina.tion but that he had taken part in 150 
professional and amateur boxing bouts, e.a a result of which his coordina
tion and sense o:f' balance is none too good at its best. Ha also stated 
that he was afraid the doctors would smell liquor on his breath (R.66). 
Accused stated that with one exception this wa.s the first drink he had 
taken since New Yea.r's Day. H9 maintained that he wa.s not drunk but sea.red 
a.nd nervous, because he thought ~he was on the spot• (R.66). 

lkjor Kenneth -L. Johnson, 32nd. · Flight Training Wing, Perrin Field, 
statM that he had known the accused for a.bout one yea.r. · Aooused had 
served under him. Major .l,hnson made the further statement that he 
had never known the a.oouaed to take a. drink while on duty and that the 
aocuaed had alw9¥S performed his dutj,es 1n a superior manner (R.68). 

6. The Boa.rd of Review has carefully considered the evidence, from 
which it clearly appears beyond aey reasonable doubt that at the time 
and place alleged the accused was drunk while on duty as adjutant of the 

· 734th Basic Flying Training Squadron. 

7. The accused is 42 yea.rs of age. The records in the Of'fice.of 
The Adjutant General show that accused was gra.dua.ted from Richland High 
School, Richle.nd, Missouri, in 1921 and attended Missouri thiversity. 
Columbia, Missouri, four years, specializing in medicine, but did not 
graduate. He served as an enlisted man from 8 tay 1917 to 14 April 
1919 attaining the grade of c_orporal. and from 15 April 1919 to 14 
April 1920 attaining the grada of corporal. Character given on ea.oh 
discharge was 8 Exoellent 11 

• He wa.s commissioned second lieutenant in 
the :Medical Administrative Corps, Officers• Reserve Corps, 14 July 
1927 and served as such until 7 July 1937. He served as First Sergeant, 
Randolph Field, from 9 June 1941 to 17 June 1942, on which latter date 
he was honorably discharged and commissioned as First Lieutenant Army 
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of the United States. effeoti"Ve 23 June 1942. 

8. There is attached to the record or tria.l a petition signed 
by 8 of the 10 members ot the court. requesting that the s entenoe to 
dismissal be suspended during the pleasure of the President. The 
petition is based upon the lone, honorable and efficient service of 
the accused. There is also attached to the record of trial ·a petition 
for clemency signed by the defense counsel and assistant defell8e counsel. 

9. The court was legally constituted and had jurisdiction of the 
person and of the subject matter. No errors injuriously affecting the 
substantial rights of the accused were committed during the trial. In 
the opinion of the Board of Review the record of tria.l is legally suf
ficient to support the findings of guilty and the sentence a.nd to warrant 
confirmation thereof. Dismissal is mandatory upon conviction of viola
tion of Article of W'ar 85. 

Judge .Advooa.te. 

Judge Advocate. 

Judge Advocate. 

- 6 -



(297) · 

1st Ind. 

War Department, J.A.G.o., 11 AUG 1943 - To the Secretary ot War. 

1. lilrewith trall5lllitted for the aotion ot the President a.re the 
reoord ot trial. am the opinion ot the Board ot Review in the case of 
First Lieutenant Gordon E. Mondq (0-244325). Air Corps. 

2. I co:aour in the opinion of the Board of Review that the record 
of trial ii legally au:t'.fioient to aupport the .finding• and aentenoe and 
to warrant oon£irmatidn thereof. I recommend that the aentenoe be oon
firmed but that the execution thereof be suspended during the pleaaure 
of the President. 

3. Inclosed are a draft ot a letter tor the signature ot the tb:ler 
Secretary ot War tranamitting the record to the President tor his action 
and a form or ExecutiTe action deaigned to carry into effect the reoom
mend.a.tion hereinabove ma.dei should such action meet with approval. 

~ ."".""~ 

~ -~---
}ey'ron c. Cramer, 
Major General, 

The Judge Ad!ooate General. 
3 Inell. 

Inol.1-Reoord of trial. 
Incl.2-Drat't of let. for 

sig. 'tmder Seo. of War. 
Inol.3-Form. ot Ex. action. 

(Sentence con!i:rmed hit execution suspended. G.C.M.O. 261, 22 Sep 1943) 
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\'/AR DEPART1iJ,;NT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington,D.C. 

(299) 

SPJGH 
CM 236112 

UNITE-D STATES ) 4TH ARMOOED DIVISION 
) 

v. ) Trial by G.C.M., convened 

Private OiIBN 1IOORE 
(15043855), Headquarters 
4th Armored :Maintenance 
Battalion. 

) 
) 
) 
) 
) 

at A.p.o. 254, c/o Post-· 
master, Los Angeles, 
California, 25 May 1943. 
bishonorable discharge, 
total forfeitures and con
finement for life. United ~ 

) 
States Penitentiary, McNeil 
Island, Wash:ifigton. 

Ri:Vfa'W by the BOARD Cl' REVIEN ' 
Hill, DH.IVER and LO'fT'illHOS, Judge Advocates-----~~..--~~-

1. The Boa.rd of Review has examined the record of ,trial in the 
case of the soldier named above. 

2. The accused was tried upon the follorlng Charges and Specifica
tions: 

CHARGE I: Violation of the 92nd Article of War. · 

Specification: In that Private, then Technician 5th Grade, 
Owen Moore, Headquarters, 4th Annored :Maintenance Bat
talion, did, in the vicinity of Parker, Arizona, on or 
about ?.!ay 15., 1943, forcibzy and feloniously, against 
her will, have carnal knowledge oi' Elaine Louise McLaren, 
an infant girl eleven years of age. 

CHARGZ II: Violation of the 93rd Article of War. 

Specification: In that Private, then Technician 5th Grade., 
O.ven J!oore, Headquarters, 4th Armored Maintenance Bat
talion, did, in the vicinity of Parker, Arizona., on or 
about Hay 15., 1943, connnit the crime of sodomy., by 
feloniously and against the order of nature having carnal 
connection per os with Elaine Louise McLaren, an infant 
girl eleven years of age. 
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The accused pleaded not guilty to and was found guilty of all Charges 
and Specifications. He was sentenced to be dishonorably discharged 
the service, to forfeit all pay and allowances du~ or to become due, 
and to be confined at hard labor for the term of his natural li.fe. 
The reviewing authority approved the sentence, designated the United 
States Penitentiary, FcNeil Island, Washington, as the pla.ce of conflne
ment, and forwarded the record of trial for action under Article of War 
5<*. 

3. The evidence for the prosecution is substantially as follows: 
On the evening of 15 i.!ay 1943, Elaine Louise McLaren, aged 11 years, 
attended the movies in Parker, Arizona with her young brother, her 
mother, Mr. and I.trs. B_everly Bob and their son WaITen, aged 10. The 
children found seats near the front of the theatre, at some distance 
from their parents. At about 10:40 p.m. the children, thinking that 
they had seen Hrs. EcLaren and the others leave, went out to look for 
them and saw the accused standing in front of the theatre. He spoke to 
the children and as Elaine started to walk away, said to her, 11Hey, 
shorty, I'll give you the money to get into the show". Elaine replied 
that.she was looking for her mother and father. A little later, while 
the children were in a car waiting for their parents, accused and another 
soldier drove up in a quarter-ton jeep. Accused stated that he was an 
ll.P. Corporal and said, nnon•t you know you should not be out after curfew 
time?" He then asked their names and ages, and when Elaine told him she 
was eleven years of age, said he didn't believe it., but offered to take 
Elaine to the "Field Office" to locate her parents. Elaine hesitat~d., 
but when accused saici there was nothing to be afraid of, she entered the 
car and accused drove out of town on the road leadine to Phoenix. After 
about three miles, accused turned off the road., stating that·the "Field 
Office" was in back of some nearby bushes. 'When Elaine refused to leave 
the car, accused took her by the arm, dragged her out and threw her on the 
ground. He then "said a lot of bad words", took off her pants and asked 
her whether she wanted to ~fuck or suck". Elaine said she didnit want to 
do either one am accused said, "Then we '11 wrestle here all night". He 
was very rough. When Elaine was on the ground he put his hand on her 
shoulders so. she couldn't get up and he tried to choke her by putting an 
arm around her neck when she "didn't want to do it". Accused.asked her 
if she had ever had intercourse before and when she denied it., said "You 
must haven• After that he made her "suck it and fuck". He put his penis 
"inside of" her ~d in her mouth. When she was asked by the court if he 
put his penis in rer body any other place besides in her mouth Elaine 
placed her hand Upon her crotch and answered nYes right down' her n 
"Th f t · rt" h - ' ' e ,e ron pa • Se testified that she did not want him to do it but 
in answer to the question., "Did you tell him he could" she stated 111\ad 
to. He saiq 1

Do;IOU like it• and I had to say •yes• because I didn't .know 
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what he might do. 11 Vihen asked ii' she was afraid of him she replied, 
11I was afraid that he would eet his knife out". Later they went back 
to the jeep but found that it was stuck in the sand. Elaine got out 
and tried to push it but was unsuccessful, and then suggested that they 
hitch-hike back to town. After walking some distance, accused pulled 
Elaine t9 the side of the road and 11started doinr; it again". He put 
his pen:ts 11 inslde of" her and in her mouth. Then they continued walk
ing toward town end had gone a long way when a car drove up containing 
Mr; Bob and Mrs. ?,:cLaren. 'When :1,lr. Bob inquired what this raeant, neither 
Elaine nor accused replied, but Elaine got in the car and accused asked, 
"}.l:ay I ride also?" Elaine gave no indication of nervousness or fright. 
};Ir. Bob drove them back to Parker, where. accused was taken into custody 
and Elaine was questioned by her father. r:r. IIcLaren testified that she 
was at that time angry e.nd trembling and did not speak very coherently. 
Accused and Elaine were then examined by Dr. Robert.L. Currie of the 
Indian Hospital. Dr. Currie testified that Elaine was nervous but was 
trying to control herself, that she showed a moderate degree of excite
ment and a moderate degree of poise. There was a red spot on her neck 
about an inch in diameter, a slight blood stain at the left. side of her 
mouth, bloodstains on her legs and genitals, blood cells and spermatozoa 
in the vagina, and the hymen was lacerated. Dr. Currie was infonaed that 
her menstrual period had ended about four days before. The exa."llination 
of accused showed a blood stain on his penis (R. 6-lh, 16, 20-~r\ 32-34, 
49, 50, 54). 

Elaine was born in Hawaii, had lived there for more than ten 
years. There was a curfew in Havraii after the vrar began and they could 
not stay on the streets after dark, and there was an Anny guard on 
the campus where her family lived (R. 14, 15, 59). 

Upo~ cross-examination, Dr. Currie test,if'ied that :Elaine was 
more mature than her years would indicate and would be capable of sexual 
desire. He was informed that, her menstrual period had ended four days 
before (R. 26-27). 

Elaine upon cross-examination stated she did not kn01v whether 
accused had a knife, but she was afraid that he was going to pull one. 
She did not scream because they were too far out in the desert, did not 
bite, kick or scratch accused, or try to run away. She had t,tj tell ac
cused that she liked 11these things" because she was afraid he vrould choke 
her or pun. his knife out. After reachinc town she told J;Tr. Bob that ac
cused ·was ;just, a big bluf.f (R. 18-19). 

The clothing worn by Elaine on 15 1.;ay was received in evidence 
as Exhibits A, D, C and D (R. 56-58). 
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irivate First Class G1enn Sr:-,itt1 and .:.ia:_;eant ·.;illi.1.m J. 
Kil~·ore from information furnisheci by accuseci, located th0 jeep c>.bout 

.., ' . f t. . tthree and one-half miles out of town. They had observec. oo· ~Jr:Ln ,s 
anc a scufi"ed-u;:, area about four feet in diameter in th,., sand nearby 
(R. 41, 42, 46, 48). 

4. For the defense, it was stii_:mlateci that if Lieutenant Colonel 
Richard B. Euller, Cor.nnanding Officer, 4th Ari 110red ; ·a1-ntenance Battalion, 
were called as witness he would testify that accused had been under 
his command since 15 A~ril 1941, that durinE the i)eriod the c,:mc2uct of 
accused and his ability to carry· out orci.ers had been excellent, Lhat l:.e 
was neat and smart and that he always demonstrated the i:;reatcst res~1ect . 
toward his superior o.:·ficers. Lieutenant Frederick R. Ha.mm, the 
Battalion Adjutant, testified that accused hP.d worked at messa.;e center, 
hc:1.d done his work satisfactorily, and that he was always soldierly and had a 

. tOod appearance (R. 62-64). 

The accused elected to remain silent (R. 66). 

5. The evidence shovTS that the accused had carnal knowledge by force 
of Elaine LcLaren, a eirl eleven yea.rs old. 

The question remains whether it was v.1.thout her consent. The 
accused met Elaine outsitie of the theatre, offered her money to pay her 
actrµssion to the theatre and when she said she was lookine for her 
parents, induced her to enter the jeep to eo to the 11lield Oi'fice11 to 
locate them. Elaine refused to get out of the j ee1)., after r.1.ccused had 
turned off the road some three miles from town. Accused took her by the 
arm, dragged her out and threw her on the ground. i.ccuseci. said a lot of 
bad words and took o;'f her 1,1ants. He v1as very rouc:h, put his hand on 
her shoulder so that she could not get up, and tried to choke her by 
putting his ann around her neck when she said that she "didn't want to do 
it11 •. When she replied to his question if she wanted to "fuck or suckn, 
that she did hot want to do eithe~, accused replied that they would have 
to wrestle all ni~ht, if she did not do it, and was ver"J rough. She 
told accused he could because she "had to" and was afraid he would get 
his knife out. She had to tell him that she liked it in response to his 
question because she did not know what he miGht do. 

Resistance on the part of the female is an essential element of 
rape, unless circumstances make resistance urmecessary. 'l'he test of 
sufficient resistance is a resistance to the limit of the female's ability 
to resist, a resistance proportionate to the occasion, having in mind the 
relative physical strength of both parties. The resistance of the female 
must show the utmost effc.,rt on her part to resist the assault, takini; int.a 
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consideration the relative streneth a:1d size of the parties and the 
surroilllciin;;; circumstances (52 C.J. 1032). 

11 The nature and extent of the resistance, which ought 
reasonably to be expected in each particular case, must neces
sarily depend very much UJon the peculiar circumstances attend
ing it, and it is hence quite impracticable to lay down any 
rule upon that subject as applicable to all cases involving 
the necessit~r of showing a reasonable resistance" (Anderson v. 
State, 104, Ind. 467, 474). 

"In Huber v. State the court held that •the rule does not 
<, 

require th.::..t the woman shall do more than her age, strength, 
and the attendant circumstances make it reasonable for her to do 
in order to nanifest her opposition'. The better rule is that 
it is not necessar.;.1 that a woman should use all the physical force 
she has in resistance; but it must be real, and rm.1st have been 
overcome by the force of the defendant 11 (Rahke v. State, 81 N.E. 
(Ind. ) 584, 585) • -- --

In Sta.te v. ·,iamsley {W. Va.; 1.56 S.E. 78), the court saids 

"Darel:r across tho line of ci.emarcation, so far as age is 
concerned, as between statutory rape and cormnon-law rape, her 
case necessarily appeals with a higher degree of force than if 
she vrere a mature woman. For, accordttlg to the modern and 
hunlane rule, 'If the girl is very youne, and of a mind not en
liehtened on the question, this consideration will lead the court 
to demand less clear opposition than in a case of an older and 
more intelligent female, or even lead to a conviction where there 
was no apparent opposition.' 22 R.C.L. P• 1181". 

The rule is similarly stated in ~ v. ~ (12 Iowa 66), 
citing 2 Bishof) Criminal Law 939, in Bailey v. Commonwealth (82 Virginia 
87), and in 44 .American Jurisprudence, page 906. 

In the CH 212505, Tipton, the Board of Review said: 

11 The Board of· Review, in scrutinizing proof and bases of 
inference does not weigh evidence or usurp the functions of 
the courts and reviewing authorities in determining contro
verted questions of fact. In its capacity as an appellate body, 
~t must, however, in every case determine whether there is 
evidence of record legally sufficient t.o support the findings 
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of guilty (AW .5~). rt any part of ·the finding of guilty 
rests on an inference of fact, it is the duty of the Board 
of Review to detennine whether there is in the evidence a 
reasonable basis for that inference". 

In this case, Elaine, an 11 year old girl was driven by accused 
three miles out into the desert and off the road on a pretext of help
ing to find her parents, dragged from car, held on the ground so that 
she could not get up; accused tried to choke her when she said she did 
not want "to do it", was very rough and told her they would have to 
wrestle all night, and forced her to pennit him to have-intercourse 
with her. It is the opinion of the Board of Review that the evidence 
is legally sufficient to support the findings that accused at the time 
and place alleged had carnal knowledge of Elaine McLaren by force and 
without her consent. 

6. As to Charge II the evidence shows that accused committed 
.sodomy per os 'Wi.th Elaine as alleged. 

The maximum limit of punishment upon conviction of sodomy in 
violation of Article of war 93 is dishonorable discharge, total for
feitures and confinement for five years (par. 104.:,, MCM 1928). 

7. The charge sheet shows that accused is 22 years of age and en
listed 22 July .l~O to serve three years. 

8. The court was legally constituted._ No errors injuriously af-' 
fecting the substantial rights of the accused were connnitted during the 
trial. In the opinion of the Board of Review, the record of trial is 
legally sufficient to- support the findings of guilty and the sentence. 
A sentence either of death or of imprisonment for life is mandatory upon 
conviction of rape in violation of Article of War 92. Confinement in a 
penitentiary is authorized by Article of War 42 for the offenses of 
rape and of sodom;r, each recognized as an offense of a civil nature and 
so punishable by penitentiary confinement by sections 278 and 279, 
Criminal Code of the United States (18 u.s.c. 4.57, 458), and by section 
22-107 of the District of Columbia Code, respectively. 

~-r: ALJ\~-A-
• '-r ~ rt;-t;: , Judge Advocate 

----~~~------'""'"t'-~~.-..=-.;~'~.x:.....i,Judge Ad~ocate 

____.9t:.....,.,,__....~----------·_, Judge Advocate 
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{JOS) 
11AR DEPA.l,T;,;mrT 

Army Service Forces 
In the Office o! The Judge Advocate General 

Washington, D.C. 

SPJGN. 
CM 236126 

2 2- JUL 1943 

:'t1NITElJ STA'.l'ES ) · - ·SECOl"ID AIR FORCE 
) 

. . 

v. ) Trial by G.c.u., convened at 
) Fort George Writ;ht, Tfashington, 

·s~eonf Lieutenant JESSE s. ) 28 i!a.y 194J. Dismissal ·and con
WJlE (0-1308231), 318th ) finement !or two (2) years. 
In.tan~ry. · ) 

- . 

OPINION. o.t the BOARD OF P..EVIB.'T 
cm:ssmr., LIPSCOl.JB and SLL'EPilll., Judge Advocates 

~--~·---~---
. ' 

. 1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its·· opinion., to The Judge Advocate General. 

2. The accused was tried upon the follo-yrl.ng Charges and Specifi
cations: 

CHA.RGE I: .Violatiol'l, of .the· 96th Article of 1iar. 

Speci.f.Lcation 1: In that Second Lieutenant Jesse 
S. Lowe, Jl8th United States Infantry, 80th 

·Division, di.d, at the city of Coeur d'Alene, 
County o! Kootenai, State of Idaho, on or about 
the .17th day of April; 1943, vrrongi'ully and un
lawfully marry, and take and have for his lawful 
wife, one Alice M. Goldsby., the said Second 
Lieutenant Jesse S. Lowe then have a livinr: wife, 
to-wit, 1l'ar,v' C. Lowe, nee Ellis. 

http:follo-yrl.ng
http:LIPSCOl.JB
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Specification 2: In that Second Lieutenant Jesse 
S. Lowe, 318th United States Infantry, 80th 
Division; did, at the City o.f Nashville, State 
of Tennessee, on or about Feoruary 14,1943, 
,a th intent to defraud, wrongfully and unlaw-: · 
fully make and utter to the Del~Cab Company,. 
Nashville, Tennessee, a certain check in words 
and fi.gures·as .follows,. to-'Wit: · 

Feb.14 1943 

City National Bank, · Metropolis, Ill. 

PAY TO THE. 
ORDEH OF Cash - - ~ - - -.- $20.00 

'.i'tventy & no/100 - - - - - - - - - - - - DOLLARS 

J •.S. Im,e 
Camp Forrest, Tenn. 

and by means thereof did fraudulently obtain from 
the said Deluxe Cab Company cash in the amount of_' 
1'wenty Dollars ($20.00), the said Second Lieutenant 
Jesse S. Lowe then well knowing that he did not have 

'and not intending that he should have sui'ficient 
.funds· in the said City National Bank,· Metropolis, 
Illinois, for the payment o.f said check. ' 

Specification 3:· In that Second Lieutenant Jesse 
S. Lowe, 318th United States Infantry, 
eoth Division~ did, at the City of Nashville, 
State of Tennessee, on or about March 8:, . 
1943, with intent to defraud, wronF,fully and 
unlawfully make and utter to the- Hi-Ho No .. 2, 
a certain check in words and .figures as 
follows, to-wit: 
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City National Bank 
87-4 

1,Ietropolis, Illinois 

1.:arch 8 · 1943 

PAY '1'0 TH!!: 
OR.DElJ OF____._...::C:.::a:;.:s;:.:h,.________:..:;~?l::;0:..•:..:0::..:0,,___ 

Ten & no/100 - - - - - - - - - - - - Dollars 

1',or 

0-:1308321 j. S. Lovre 
Co "D'~ 318th Inf 
Camp Forreot, Tenn. 

and by means thereof did .i'rauuulently obtain from 
the Hi-Ho Ho. 2 cash and services of the valu3 of 
Ten Dollars (tao.co), the said Second Lieutenant 
Jo1Jse s. Lowe, then well knowing that he ciid n.ot 
have and not in\ending that he should have sufficient 
funds in the said City National Bank, 1Ietropolis., 
Illinois, for the payment of said check. 

CHARGE II: Violation of the 61st Article or Uar. 

Specification: In that Second Lieutenant Jesse s. Lowe, 
318th United States Infantry, 80th Division, did, 
at Camp Forrest, .Tennessee, without proper leave, 
absent himself from his propor station at Car.tp 
Forrest, Tennessee, from about Tu1arch 2, 1943, to 
about April 22, 1943. 

The accused pleaded guilty to and was found guilty of all the 
Charges and Speciflcations. He was sentenced to be dismissed 
the service, to forfeit all pay an<i allowances clue or to become 
due and to be confined at .hard labor at such place as the re
viewing authority iru.i,y direct for two years. The revievdng authority 
approyed the sentence and forwarded the record of trial for action 
tinder Article of \'Tar 48. 

- 3 -
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J. The accused having pleaded zuj_lty to all Charces and S!)ecifi
cations, the prosecution diC:. not introduce any witnesses, but by 
stipulation .16reed vtith the defense that the statPments and docu
ments 1nD.rked Prosecutions Exhibits 1, 2, 3, 4, 5; 6 and 7 should be 
received in evidence and considered in the case for the assistance 
of the court. Without any objection by the defense, the prosecution 
then read to the court and introduced in evidence the documents 
marked i to 7, inclusive (R. 6~). 

Prosecution's Exhibit 1, a true certified copy of the state
nent o;: :::rs. Eary :Sllis, sets out, in substance that on 3 :March 1943 
she am tho accased were rr.arried by Justice of the Peace A. E. French 
at .Rossville, Georgia. 'l'hey stayed that ni;;ht at the Hotel Plaza., 
Chattanooea, Tennessee; next dcy returned to Shelbyville, where the 
accu::;ed sta;red with her at the Hotel L'ixie for one day, then left 
saying he would return to her the next evenin6., but she had never 
seen hira a;jain. 

i::xhibi t 5. is a true certif.ied copy o'f the certificate o:r 
A.~. French, Justice of the Peace, stating that he united in marriage 
Jack S. Lovre and Mary c. 2llis, on 3 I.::arch 1943, in Catoosa County, 
Geor;;ia. Exhibit 6 is a true certified copy of the marriage certifi
cate by R. J. Hunter, Presbyterian Ilinister, settin;:; out that on 
1'7 April 1943, at Coeur d'Alene, Idaho, he united in marriae;e Jack 
S. Lowell and Alice M. Goldsby. 

lli::hibit. 7 is the affidavit of said Alice L Joldsby setting 
out that she met the accused on 11 April 1943, at Eadges• Hesort, under 
the name of Lieutenant Jack S. Lcmell, but learned later that his name 
was Jessie S. Lovre. They were married on 17 April.1943, by Presbyterian 
iliris ter Hunter at Co13ur d I Alene, Idaho. She understood the accused 
was in the Infantry at Camp l-'orrest, Tennessee, a11d on a i'urlour;h in 
Spokane, '17hence · he had c;one to the VicCaw Hospital, 17a.lla. Walla, -Washington. 
She sav, hin for trr:mt:, minutes at the Base Hospital, Fort George Wright, 
Spokane, ifashiil[.ton on 8 !.';ay 1943, where they just talked about thi!1<_o;s 
in ~enern.l; and she has not seen him since. He gave her some rin0s at 
the tiraz of t.heir marriage, which he got from the E"!lson Jewelry Company; 
but she later took them back because they were paid for by bad checks. 
He never stid anything to her about his previous marria6e; she learned 
of it from the prosecuting attorney in Spokane. During the ti.na she 
knert the accused, he alwa:rs wore a Second Lieutenant's uniform. 
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.r:xhibH 4 is a true certified copy of a check for ~)20.00', · 
on the City Hational Bank, Eetropolis, Illinois, dated 111''eb. 14, 
1943", sicned 11 J. S. Loi:G, Camp f·orrest,-Tenn. 11 • Exhibit 3 is a 
tru:.3 certii'ieci copy of a checli: for :)10.00, on the same· bank dated 
11;.Iarch 8, 1943", si;:_::ned J. S. Lowe", bearing the worc.s 11 Co •.'D', 
318th Inf., C2.mp ~i'orrest, Tennn. . 

~bit 2 is .an extract of the morn.inc; report of Compall.Y 
11 D11 , 318th Infantry on 3 1:arch, 1943, showine the accused .from .' ~ 
arrest in quarters to A.'\'J.u • .L. as o;( 2 March 1943. · 

4. 'l'he defense i~roduced no witnesses but by a?,reexmnt. su~ 
ruitted true certified copies of two letters written by William L. 
Parker, Cashier, Pooples National Bank, Shelbyville., Tennessee, as. 
Defe.'lse Exhibits 1 and 2. These, in substance, refer to ·a $35_.0b ; 
check on the City National Banlc, Metropolis, Illinois, nQ~ involved 
in tho case' and a letter from said ba.rik .stating that the accused . 
had been of good standing in 1tetropolis, and his i'amil~, t~ugh_ 
poor, were honest and highly ree;arded (H. 6]2). · · 

. - ·;. 

The defense counsel also 'introduced as their Exhibit.. .3,·. 
a carbon copy ofa letter dated 2 March 1943, addressed to the .American' 
National Bank, signed by James J. Hea, Colonel,,318th.Infantry,·stat:1.ng,· 
in substance, that the accused was absent without leave, then broke·· 
his arrest, anti again went .absent without leave; that Colonel Hea 
was· ashamed of the accused I s actions and would be glad to assist the · 
bank in the colle¢tion of its money (R. ~. . . 

' . 
5. The accused did not testify under oath, but submitted an 

unswor~ state!!Ent authorizing application of any ~- due him, to ' 
reimburse the payees of ~s 11ho~'.' check~. · · · · · 

. 6. - The plea ·or euilty by the ~ccused is not im~ached in MY'· 
way by the documents introduced, but is fully substantiate(!..:.' 'l'he . ,'. 
court was warranted in i'inding him guilty of all Charge::, .and Spec;L:ti-" 
cat.ions. 

7. The accused is 28 years of age~ War Department records -show 
enlisted service from 7 Au?,Ust 1936 to 'i/ J.:mua:cy 1943 ·and.commissionea · 
as seco_nd lieutenant A.U..S., effective s· January 1943. · ; 

- 5 -
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8. The court was legally constituted. Ho errors injuriously 
affecting the substantial. rights of the accused. ·were comnd.tted during 
the trial. In tho opinion of the Board of Revie.; the record of trial 
is legally sufficient to support the findings of ,::uilty and the sen
tence and to warrant confirmation thereof. A ··sentence of dismissal. 
is authorized upon conviction of a violation of Articles of War 96 
or 61. 

~M1b~, Judge Advocate. 

·~i!.~, Juct:se Advocate. 

- 6 -
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SPJGN 
Cll 236126 

1st Ind. 

War Department, J.A.G.O • ., 31 JUL 1943 - ro the Acting 
Secretary of War. 

l. ·Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Jesse s. I.owe (0-1308231)., 318th Infantry~ 

2. I concur _in the opinion of the Board of Heview that the 
record of trial is legally sufficient to support the .findings and 
the sentence and to warrant confirmation thereof. I reCOIIllllend that 
the sentenc,e "be confirmed and carried. into execution. 

. . 
J. Inclosed are a dra~ of a letter for your signature., trans

mitting the record to the President for his action, and a .fonn·of 
Executive action d esicned to carry into effect the fore:oin:; recom
mendation, should such action neet with your approval. 

I;~n <.:. era.mar~ 
i.~jor General, 

The Jud~e Advocate General. 

3 Incls. 
Incl l - Record of trial. 
Incl 2 - Dft. ltr. for sig. 

· ,Acting Sec. of War. 
Incl 3 - Fonn of Executive 

action. 

(Sentence ccnfinaed. o.c.K.O. Z/4, 29 Sep 1943) 
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Tfk1 D:i:PlLUlIL'.'.J'l' 

Arrr..y Service Forces 
In the Of/ice of The Jud13e Advoco.te General 

Washin[.;ton, _li.C. 

SPJGiJ 
cu 236138 . 22 July_ 1943 

UNITED STATES 

v. 

·First Sergeant :MARSHALL G. 
STEELE (6288800), Company 
A, 187th Glider Infantry. 

) 11TH AIRRlRllE DI VISION 
) 
) Tri.al by G.C.K., convened at 
) Camp Eackall, North Carolina, 
) 20 i;iay 1943. Dishonorable dis
) charge (suspenci.ed) and confinement 
) for -three (3) years. Rehabilitation 
) Center, Fourth Service Corr.mand, Fort 
) Jackson, South Carolina. 

HOLD!HG by the BOARD OF RSVIT,'\'[ 
CRESSO!J, LIPSC01.TI3 and SLEBFER, Judge Advocates 

1.: ·The record of trial in the case of the soldier named above, 
having been examined-in the office of 'rhe · Judge Advoc2te General, and 
there found legally insufficient to 'support the findings and sentence, 
has been examined by the Board of l~eview and held to be iegally suf
ficient to support the findings and sentence. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHA.RClli: Violation of the 93rd Article of rTar. 

Specification: In that First Sergeant iiarshall G. 
Steele, Company A, 187th Glider Infantry, did, 
at Camp Eackall, North Carolina, on or about 
April 23, 1943, feloniously and unlav,.f'ully 
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inflict inj~ies upon Tech. 5th Gr. John 
L. Hebert, lieadquarters Company, 17th Air

. born·e Division, by drivine a motor vehicle 
aGainst hir.i, from which injuries the said 
John L. Ecbert _died on or about April 28, 1943. 

7he accused pleaded not guilty to and was found guilty of the Charge 
and its Specification. He was sentenced to be dishonorably discharged 
the service, to forfeit all pay and allowances due or to become due and. 
to be confined at hard labor at such place as the reviewing authority 
may c.lirect, for three years. The reviewing authority approved ,the . 
sentence, ordered its execution but suspended the dishonorable dis
charee and desir;nated the Rehabilitation Center, Fourth Service Cormnand, 
r.ort Jackson, South Carolina, as the place of confinement. .The result 
of trial was published in General Court-llartial Orders If 5, Headquarters 
11th Airoorne Division, 5 ,June 194.3. 

J. The evidence sho,vs that near midnight on 23 April 1943, a 1''ord 
V-S automobile ,·ras proceedinr;. along the 11:i.ghvray near Post If l at Camp 
ilackall at about 40 miles an hour, when it came upon two soldiers vmo 
were ,val.king in the same direction. · The ca:r- ran into the tw10. pedestrians, 
hurling .them to the pavement. The car then swerved toward a ditch, 
slackened in speed, and then speeded awcr;,'. A nearby sentinel called 
upon the driver of the car to halt' but instead of responding to the 
command, 11it went around the corner as f'ast as it could go". The driver 
or occupants of' the car were not recocnized (R. 7-S, 8-11, 11-13). 

A few minutes later, the two men who had been struclc down were 
round lying on the highway. One was lying on the right hand shoulder 
of' the road, the other was lying about two yards from the edge of the 
right side of the pavement, and about twenty yards .from the other man. 
The tTIO injured men were carriec.i away in an ambulance and one o:f·them 
who -was identified as Technician 5th Grade John .t. Hebert, died as 
the result of injuries which he had received, on or about 28 Apr.il 1943 
(H. 8-9, 26~Zl). - . 

The cc>.r in· question was identified as being the car o:f the . 
accused, and was found ,,.;_ thin a short ·ti.ire after the accident parked 
in its usual parkinj place near the quarters of the accused (R. 8-13, 
2.3-~5). 
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The evidence shorrs further, that the accused, durine the 
early evenine ·of 22 April 1943, had cL."iven his V-8 Ford automobile 
to a roadhouse called 11::icotty's", and that ho had remained there 
until the orchestra finished playing·aoout 12 o'clock. The accused 
was not seen by the witnesses to leave Scotty's. During the evening, 
the accused drank both v1hiskey and champagne and was descri.b'3d as 
being drunk. In response to tho question "Had he all his physical 
faculties about him", the witness replied, 11 Yes, I guess. Ile al..-rays 
kept requesting pieces and asldng me what r;iy favorite music was cmd 
said he would have it played for me 11 • In response to tho question 
"How drunk would you say you think S13t. Steele was at that time?", 
the ,·d.tness answered, "I think if I were in that conclition I would 
not drive a cru-. He ruir,ht have been able, but I would not have done 
it". A second witness stated that vihon he last saw the accused at 
Scotty's between ·n :JO and 12 o'clock, the accused "* ~- i:- seemed to 
know what he was doing" and that he "* ~:- :::· was moving from table to 
table from the band stand" (H.. 17). The evidence shows further that 
earlier in the evening the accused had been in Aberdeen, and that be
fore 'leaving there fer Scotty's, he had stated that 11 he was driving 
himself". None of the 'Witnesses v:ho observed the accused in Scotty's , 
saw him leave' there (R. lJrl?). · 

At about 1:45 in the morning following the fatal injuring of 
Technician Hebert, Majors Hoy E. Stout with Howard.}]. Decker interviewed 
the accused in the orderly room of the organization o:f accused. They 

. f'ourrl the accused asleep and fully clad, except that his shoes had been 
removed. After about 20 minutes, the officers succeeded in awaking t~e 

· accused, informed him of the accident, warned him of his rights in re
gard to. statements which he might make in connection 1;,herel'd.th, and then 
questioned him. The accusod'appeared at that time to be c!runkbut to 
be aware of what he was saying. Accord:i.n,:"'. to tlie testinnny of Eajor ' 
Decker, "His first statement was that he came out o:f Scotty• s, got 
into tlw back seat of his car and went to sleep; thus, implying some
one else drove the car to camp" (i.-1.. 20). The. accused sta·!;ed that he 
returned to camp about 12:JO. When asked where his car was parked, 
he pointed in the direction of the building Tih.ere the car was. He 
had the keys of the car in his pocket and papers showin:s his ovmership 
of it. ·The accused stated "* ~:- ~- definitely that a soldier from the 
17th Division drove him back". The vii tne ss then continued with the 
assertion, "The point I want to brin;; out is that he couldn't rememb~r 
anything and yet he said that a soldier drove him back". 'l'he accused 
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stated that he did not· knmv that an accident had occurred (R. 18-23). 

4. The defense presented as a vd.tness Technician Lester Perkins, 
who testified that the accused had taken him to Scotty's, on the evening 
of 22 April, that the accused had drunk heavily during the evening, arid 
had been "pretty drunk". He testified further that on the evening in· 
question he last saw the accused about 12:15. He described the accused' 
car as having' either a broken windshield or window Wi. th tape on it 
(R. 33-34). ' 

The defense also presented as its witness Private First Class. 
Joseph Fri.no; ,vho testified that on the night in question the accused · '. 
was II{:-~- * feeling pretty good" and that. 11he was .frequently-over to the· 
band· stand and he was eoing from table to table asld.ng· for songs and . 
then asld.n~ u1;1 to play them". When asked the question, 11In your opinion 
was Sgt. Steele in a condition to drive an automobile", the witness 
replied, 11It is hard to answer that. I y10uldn't have rode with him". 
~.:hen questioned as to whether the accused had any trouble walking, the : 
wi tnes3 testified, 11If I recall corr!Jctly., at. one time he made a' little··· 
mistake and hit a stand which almost toppied_over. That is the oruy 
incident I remember" (n.. 34-35). 

Pr.i..vate First Class Hartin E. Wahl.,' Mi.li ta.ry Police· Detachment, 
testified for the defense that he was on duty at. Gate # l, Canp Mackall., 
on the nizht o:f 22-23 1Iarch 1941, and that he admitted the car alleged. 
to have been in the accident. He testified that the car passed his· 
post ·between 11 and 12:15, that tvro enlisted men were riding in the 
front seat and that he did not see anyone on the back seat. ·an cross
examination the witness was asked the question, "Are you willir.g to 
swear that th3re were two persons in the car", to which the ·'witness 
replied, 11No, Sir; that question is difficult to ans.,.,er" (R. 35-37). 

CBf)tain Isaac Hoppenstein testii'ied that he was the accused's 
company commander and that he considered the accused the best first 
sergeant in the regiment, and had wanted to see him become a warrant 
ofi'icer (H.• 25:-26). · 

The accused in his 0'.1ri defense testified that at about 
6:30 o'clock on the evening of 22 April 1943, he had driven to "Jack's 
Grill" in Southern Pines, had eaten dinner there, and bought some 
whiskey. He was then. joined by two boys, one of r.hom was a t1ember 

-4-



{Jl?) 

of. the orchestra at Scotty• s. H.e testified to having several drinks. 
He then drove to Aberdeen liher:i he rnet Ser[';eants Tolppi and Fossoul 
who invited him to go with them to Scotty• s. The accuseci, hoYTever, 
declined the invitation statin;.; that he vrould rather drive his ovm 
car. 'When he reached Scotty• s, he drank both whiskey and champagne 

· and "wandered around and had a few drinks and talked to the boys in 
the orchestra very snartly and talked to a sailor .and his zirl 
friend and then I don't remember anythin:3 after that". He testified 
furti1er that he did not r~member leaving Scotty• s or entering Camp 
iiackall or going to his orderly roon~ (R. 30-33). 

5. The Specification allet:es under .ii.rticle of ~far 93 that the 
accused, did, at CeJn.p Hackall, North Carolina., on or about 2.3 April 
1943, feloniously and unlawi'ully inflict injuries upon Technician 
John i.. Eebert, by driving a motor vehicle against him, from ·which 
injuries the said Hebert died, 28 April 1943. In order to sustain 
the findings of guilty under this Specification, it is leeally 
necessary that the evidence show the following facts: (1) that 
accused killed the person nained in the Specification; (2) that the 
death o.f · ruch person occurred vd. thin a year and a day of the act o:f 
the _accused; and (3) that the act of the accused which caused the 
death in question was felonious. and unla:v¥ful ·,nthin the contemplation 
of Article of \'far 93. Manslaughter, one of the offenses designated 
in Article of War 93, 

• i

"* ~~ * is unlawful homicide without malice ~forethought 
and is either voluntary or involuntary. 

* * * Involuntary manslaughter is homicide unintentionally 
caused in the commission of a~ unlawful act not amounting 
to a felony, nor likely to endanger life, or by culpable 
negligence in performing a law,ful act~ or in performing 
an act required by law. 11 

The evidence clearly shows that the death of Technician 
· John L. Hebert was caused by the culpable negligent driving o:f the 

accused's Ford V-8 automobile on the night of 2.3 April 1943, and 
that as a result thereof Technician John L. Hebert ,'1.ed on 28 April 
1943. The culpable negligence of the accused is, shown specifically 
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by the fact that the driver of the car overtook the,deceased on the high
way near the entrance to Camp :i.:ackall, ;:md viithout observin:; that care 
a11d caution which the necessity of the occasion required, drove his auto
mobile against him. The culpability of the oriver of .the car is further 
shovm by the i'act that after striking do,;:m tvro men he fled from the scene 
of the accident .-d.th.out stopping to render aid or assistance to either of them. 

In fact the on~r serious problem which the· case presents., in-
volves the identity of the accused as the driver o.f the hi~ and run · 
automobile which ran down the. deceased. Concernine this problem we 
must observe that on the evenin6 of the accident, the accused drove his 
automobile to Scotty•n and that he declined to go there with others stating 
that he preferred to drive his own car. '.i'he facts show further that while 
the accused was at Scot~y's, he was in an hilarious drunken conditio~. as 
distinguished from the staegering or drowsy -stage of drunkenness. Further
more, when the accused was awakened in his orderly room he had the keys 
to his car in his ovm pocket, and his car was parked in its usual place. 
AlthouE;h the accused when awakened stated that he did not remember any
thing of the eve~:m guestion after he had gotten into the back seat of· 
his car at Scotty's, ne inconsistently stated that he had returned to 
ca~p at 12:30, and that a soldier from the 17th Division had driven the 
car for him. l<'urthermore, when questioned as to where the car was, he 
pointed in the direction of the building where the ·car was parked. On 
the witness stand he' enlarged the inconsistencies of his statements by 
testifying that he did not remember anything after talking with a sailor 
and his girl at Scotty's. Such diverse statements indicate the un
worthiness of the accused's testimony. lioreover, his possession of the 
keys to his car, his indication as to where it l7as parked, his expressed . 
preference duri.ne the evening for drivinf; his own car, his co1Tect 
statement as to ,;hen he had returned to camp, his gayety during~ the 
evening, combined vn. th the natural tendency of a youth.ful car. owner 
to drive his ovm car, present a factual basis for the logical inference 
that the _accused drove his automobil_e · on his return to Camp Mackall. 

Concerning the force of circumstantial evidence, the Manual 
states that: 

"There is no general rule for contrasting 
the weight of circumstantial and direct 
evidence. The assertion of an eyewitness, 
who is absolutely trustworthy in evecy re
spect, may be more convincing than the ·con
trary inferences that appear probable from 
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circumstances. Conversely, one or more 
circumstances may be more convincing than 
a plausible withess. 11 (lJ.C.LI., 1928, par. 
112b). . 

In the case of State v. lJurh§Jn, 201, N.C. 724, 161 s.~. 398, a de
ceased was killed by a car sirrd.lar to the one used and driven by the 
defendant, and similar to the one identified at the scene of the 
accident. ·The defendant on the day in question had taken a youn~ 
woman home just before oark, and the car seen at the accident had 
come from the direction in which the· defendant had previously gone. 
The defendant produced no evidence, but denied his presence at the 
scene of the accident. The court held that the,evidence was suf
ficient to go to the jury on the question of whether the defendant 
drove the car, ancJ'. that the evidence was sufficient to sustain the 
jury's finding of guilty. In the case of People v. Smaszcz, 344 Ill., 
494, 176 l!.E. 770, a car causing a death on the hit.:hway vra.s identified 
as the car belon~;ing to the defendant. 'fhe hat of the deceased was 
found lodged on the car. A conviction of manslaughter was affirmed, 
anci the court held that the jury might justifiably find beyond a · 
reasonable doubt that the deceased was killed by the defendant while 
driving his own automobile. 

In the li6ht of the· above precedents, and in view of the 
logical inferences.indicating the guilt of the accused., we must 
conclude that the court was lega.l.ly justified in its findings of 
guilty. 

6. For the reasons stated, the Board of Mview holds that the 
record· of trial is legally sufficient to support the findings o:f 
guilty of the Charge and the Specification thereunder. 

, Judge Advocate. 

~C.~ooge Advocate. 

~~, Jtidg• Advocate. 
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W.AR DEPARTME!NT 
Arm:y Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGK (321) 
CM 238149 

UNITED STATES ) 2D INFANTRY DIVISION 
) 

v. Trial by G.c.1,r., convened at ~ Camp McCoy, Wisconsin, 28 May 
Private JOE GOINS (6292685), ) 1943. Dishonorable discharge 
Company E, 9th Inff1ntry ) and confinement for twenty (20) 
Regiment. ) years. Penitentiary. 

HOLDING by the BOARD OF REVIEW 
LYON, HILL IUld ANDREWS, Judge Advocates. 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 
' 

2. The accused was charged with murder in violation of Article of 
War 92. He pleaded not guilty to murder in violation of Article of War 
92, but guilty of voluntary manslaughter in violation of Article of Vlar · 
93. He was found guilty as charged. He was sentenced to dishonorable 
discharge, forfeiture of all pay and allowances due or to become due, 
a.nd confinement at ha.rd labor for the term of his natural life. The 
reviewing authority approved only so much of the findings of guilty as 
invol-ves findings of guilty of manslaughter in violation of Article of 
War 93, approved the sentence, but reduced the period of confinement to 
20 years, designated the thited States Penitentiary, Leavenworth, Kansas, 
as the place of confinement, and forwarded the record of trial for action 
under Article of War 6oi. 

3. The evidence supports the findings of guilty as approved by the 
reviewing authority. The only question requiring consideration is the 
lega.11ty of the approved sentence. thder the table of maximum punish
ments, the maximum puniahment imposable upon conviction for voluntary 
manslaughter in 'Violation of Article of Wa.r 93 is dishonorable discharge, 
forfeitur• of all pay and allOWllllces due or to become due, and confine
ment for 10 years (MCM 1928, par. 104~). 

4. For the reasons above stated, the Board of Review holds the 
reoord or trial legally sutrioient to support only so much or the sen
tence as involves dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor for :'10 : 
years. .Confinement in a. penitentiary is authorized by Article of Viar 
42 for the offense of manslaughter, reoognized a.a an offense of a chil 
nature and so punishable by penitentiary confinement by Section 22-~405 
(6.26) of the Code of the District of Columbia (1940). ,/· . _,..£ Judge Advocate. 

( Judge Advocate. 
. . 

• Judge Advocate. 
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1st Ind. 

War Department, J.A.G.o., ·9 AUG 1943 - To the Commanding General., 
2d Infantry Division, Camp McCoy, Wisconsin. 

1. In the cue of Private Joe Goins (6292685). Compaey- E. 9th In
fantry Regiment, I ooncur in the foregoing holding of the Board of Re
view and for the reasons therein stated recommend that only so much of 
the sentence be approved as involves dishonorable discharge. forfeiture 
of all pay and a.l.lowanoes due or to become due and confinement at hard 
labor for 10 years. Upon compliance with this indoraement you will have 
authority to order the execution of the sentence. 

2. 'I/hen copies of the published order in this case are fonrarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at• 
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of.the pub
lished order, as followsa 

(CM 236149 ). 

T. H. Green. 
Brigadier General. U. s. Arsrry, 

Assistant Judge Advocate General• 
In Charge of Military Justice. 



WAR DEPARTMENT 
Arrrw Service Forces 

In the Office of .The Judge ~dvocate General 
\''lashington, D.C • (323) ' 

SPJGQ 2 2 JUN 1943 
C11 23617.3 

UHITED STATES ) 96TH INFANTRY DIVISIOO' 
) 

v. ) Trial by G.C.M., convened at 
) Fort Lawis, Washington, M:l.y 

Technician 5th Grade JOHN ) 20, 1943. . Each dishonorable 
A. ALGER (6996695); and ) discharge and confinement for 
Private EDGAR B. BRIGHT ) sixteen (16) years. Peniton
(15044571), both of Battery ) tiary. 
B, 363rd Field Artillery ) 
Batta.lion. ) 

REVIE'l'f by the BOA.RD OF REVIEW 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates. 

l. The Board of Review has examined the record of trial :in the 
case of the soldiers named above. -

2. The accused were tried up.on the following Charges and Speci
fications, 

CI-llRGE Ia Violation of the 93rd Article of Viar • 

. Specifications In that Technician Fifth Grade John A. · 
Alger, Battery B., 363rd Field Artillery Batutlion, 
and Private Edgar B. Bright, Battery B., 363rd 
field Artillery Battalion, acting jointly and in 
pursuance of a co:nmon intent, did, at or near Yakima, 
Washington on or about April 15, 1943 by force and 
violence and by putting him in fear, feloniously 
take, steal and carry away from the person of C. E. 
Clements about sixty-five dollars (t65.00) lawful 
money of the United States, the property of C. E. 
Clements. 

C!Iar..GE IIa Violation of the 94th Article of W'ar. 

Specification: In that Technician Fifth Grade John A. 
Alger, Battery B., 363rd Field Artillery Battalion, 
and Private Edgar B. Bright, Battery B., 363rd 
Field Artillery Battalior1, act:ing jointly and in 
pursuance of a collllnon intent; did, at Yakima, 
wa·shington on or about April 15, 1943 feloniously 



(324) 
take, steal J!).d carry array- one forty-five Caliber 
automatic pistol model 1911 of the value of about 
t,renty-six dollars and forty-two cents ($26.42) 
property of the United States .furnished and intended 
for the military service thereof. 

CSARGE IIIs Violation of the 96th lu-ticle of ·ifar. 

Specifications In that Technician Fifth Grade John A • 
.iU~er, Battery B., 363rd Field .Artillery Battalion 
and Private Edgar B. Brir:;ht, Battery B, 363rd Field 
Artiller-.1 Battalion, acting jointly and in pursu
ance of a common intent, did, at or near Yak:i.na., 
Washington on or about April 15, 191+3 wrongfully 
take and use without the consent of the Ol'ln.er, a 
certain automobile; to wit Oldsmobile Taxi-cab, 
property of the Reliable Cab·Co~pa.ny of a value of 
more than :fifty dollar.s (~~50.00). 

Accused pleaded not guilty to and were found guilty of all Charges and 
Specifications. A.s to acnused .John A. Alger, no evidence of previous 
convictions was introduced. As to accused Edgar B. Bright, evidence 
of three previous convictions, two by summary court-martial for 
absence without leave m violo.tion of !.rtic::le of War 61, and one by 
special court-;.nartia.l for being drunk and disorderly m uniform m 
violation of Article of War 96, was mtroduced., Eich accused vra.s sen
tenced·.to be dishonorably discharged the service, to forfeit all pay 
and allowances due or to become due, and to be confined at hard labor 
for sixteen years. The reviewing authority approved the sentence and 
forwarded the record of trial for action under Article of ,far 50}. 

J. The evidence for the proseC'ltion shows that on April 15, 1943 
First Lieutenant Jack L. i\Ionk, 363rd Field Artillery Battalion, com
nandinG Battery :C, left his .45 cal:i.he?r army pistol, which had been 
issued to him by the United States Covernffient for use in the service, 
in the orderly room (P.. 14). The accused Alger was in charge of quar
ters on that day ~nd was in attendance vrhen Lieutenant Monk returned 
from the field (R. 14). later that eveninr; Lieutenant Honk's pistol 
na.s found to be missing and at the same time it ,ms discovered that 
both accused, Alger and Bright, were AWOL (R. 13). Lieutenant :Monk 
identified his pistol at the trial by the serial number and by the 
memorandum receipt he had signed for it (R. 15). later the same evening,J 
about midnight, c. E. Clements, a cab driver of Yakima, Washington, . 
was flaibad by both cf the accused near the Firing Center, outside 
Yak:i.na., and directed. to drive to another nearby town (R. 19). The 
accused Alger rode in the front seat and the accused Bright m the 
rear. -'l'he driver heard Bright :m the rear seat throw a shell into a 

· gun and looking in the rear mirror .saw that Bright had pointed the gun 
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at him (R. 19, 20). Bright ordered hfo to drive ahead and, about a 
!'lile further on, he was ordered to stop the car. He was ordered :into 
the back seat while Bright drove artd Alger( sitting sidewise on the 
front seat, held the gtm. on him (R. 20, 21J. A.fter drivine down a 
side road the car 'Vl'::.S stopped and the cab driver ordered to get out. 
Bright, who now held the gun, told Alger to "shake him (Clements) 
down. 11 and at the same time struck Clements over the right eye with 
the gtm (R. 21). Both of the accused then took about $65 .00 from 
Clements. He was then ordered down the road and one of the accused 
said it would only take one shell to kill h:im (R. 23). While his back 
was turned ha was struck on the head and knocke1 down. He heard one 
of the a ccused 53.Y "hit him a eain and rroke sure he is out" (R. 2j) • 
He v:as hit again and wheri he cam.a to both of the accused and the taxi 
were gone (R. · 24). He found his way to a nearby ranch and reported 
the robbery to the police. 

D. B. Jeffries, of Ellensburg, a farmer, testified that about 
2 a.m. on April 16, 1943, Clements came to his farm in a dazed condi~ 
tion, covered with blood, and telephoned the police (R. ZJ., 28). ~t 
the trial Clements identified both accused as the robbers (R. 18). 

I;i.te in the morning of April 16, H. J. English, an offi~er 
of the 'Jash:in:ton State Police Patrol, having been advised of the crime 
and the abandonnent of tlie taxi near Oddessa, Washington, picked up 
both of the accused riding in the rear seat of o.n auto in which the7 
had obtained a ride (n. 32, 33). Their stories were :inconsistent, they 
had no identification ta.Gs or furlough papers, one was without a hat 
(R•. 34), ·and their clothes were bloodsta:ined (R. 36, 39). They were 
given a scanty search and loaded in the back of the patrol car, with 
officer Ehgli&~ driving, and another police c1r following (R. 34). 
Two or three days later (R. 37) as a result of a. telephone call fro;n 
the Yaki.m3. police, officer English searched the rear of his patrol car 
and ~ound the pistol in a locked compartment under a seat (R. 35). 
\'lhen he removed the prisoners from the car he noticed that the box was 
locked, and it was locked when he ma.de the search. He sometimes ran 
with the box unlocked. No other persons had been carried :in the back 
of the patrol wagon between the arrest or the accuse~ and the discovery 
of the pistol, and the officer had possession of the only key to the 
box during that time (R. 35, 36). The pistol was turned in to the 
Spokane Patrol Office (R. 35). Officer Hyatt of the Spokane Patrol, 
vrho assisted :in the arrest, identified t~e pistol in question by the 
serial number as the pistol which had been given him to deliV'er to ·the 
Yakilll3. Patrol for return to the military authorities (P.; 40). The . 
serial nwnber (R. 35) was the same as Lieutenant Monk 1 s p~tol 'Which '· · 
had been stolen and which was returned to him by the Yakina Patrol ' . 
(R. 15). The· value of the pistol was established at $26.42. by the· ·· 
testimony of a.n Ordnance Company Sergeant (R. 16) a.nd reference to the 
SNL (Standard Nomenclature List, or Ordnance catalogue) (R. 17), and · 
the market value of the taxica9 was established at $1150.00 by the 
testimony of Bert Baker, the O'."ll1er of the stolen taxi, and of a fieet 
of cabs, who had bought and sold between 63 and 66 new and used cabs 
(R. JO, 31). 
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4. Both accused havine b3on advised as to their ri;hts elected 
. to remain silent. 

5. The evidence clearJ..v establishes that the accused jointly 
robbed C. E. Clements of ~:;65 .oo when they pointed a loaded revolver 
at him and forced him throue;h fear to turn over to them the -money 
he had on his person. It wa.3 also clearly shovm that the accused in 
the same mnner took an automobile from C. E. Cle!llents ovined by the· 
Reliable Cab Company valued at more than ~50.00. The revolver used 
by the accused in the robbery vras shown to be the property of the 
United States Govem.':l.ent issued to Lieutenant J. L. Monk and left by 
him in his company's orderly room accessible to the accused Alger 'Who 
was in charge of quarters that day. The evidence sh01'l'"s beyond a .· 
reasonable doubt every element of the crimes alleeed in the various. 
Charges and Specifications. 

6. The court -was legally constituted. No errors :injuriously 
affecting the substantial ri[;hts of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the fin.dines of. guilty and the sen
tence as to both accused. Dishonorable discharge, total forfeinuras, 
and confinement at· hare labor for 16 years are authorized upon convic
tion of the combined offenses of robbery .in violation of Article of 
Trar 93, larceny of property of a value of more than $20 but less than 
~50, in violation of Article of War 93, and wrongfully ~king and using 
an automobile valued at more ·than $50 without the owner's c·onsent :in 
violation of Article of ifar 96. The ms.xi.mum ccnfincment provided for 
by the Jistrict of Colur.ibia C·o:fo for the unlawful tak:ing and using, of 
an auto~obile without the owner's consent is five years (Sec. 22-2204 
(6162), D, c, Code, -~1! 193315), 

~~-.114.w..i.~=-=---' Judge.Advocate•

Y-
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
(3Z7)Washington., n. c. 

SPJGQ 2 2 JUL 19t3CM 236204 

UNITED STATES ) EIGHTH SERVICE COMMAND 
) 

v. ) Trial by G.C.M., convened at 
) Camp·Barkeley, Texas, 24 and 

Major PAUL M. BARTH, ) 25 May 1943. Dismissal. 
( 0-120440)., Dantal ) 
Corps. ) 

OPINION of the BOARD OF REVIEW 
ROUNDS, HEPBURN and FREDERICK., Judge Advocates 

1. The record of trial in the case of the officer above has been 
examined by the Board of Review, and the Board submits this; its opinion, 
to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifications: 

CHAilGE1 Violation 9f the 95th Article of war. 

Specification 11 In that Major Paul M. Barth, Dental Corps, 
Medical Department Replacement Pool, Medical 
Replacement Training Center, Camp Barkeley, Texas, 
being indebted to his wife, Mrs. Gayle Barth, in 
the amount of $200 per month for alimon;y and sup
port, which said amo1mt was agreed to in open court 
by the said Major Paul M. Barth and reduced to 
judgment'in the District Court, Ninth Judicial Dis-· 
trict, Polk County, Iowa, on or about March 3, 1941, 
and which said amount ,of $200 became due and payable 
on the first day of·each month from and after April 
1,.1941, did, at Fort Leonard Wood, Missouri, Camp 
Young, Cali£ornia, Torney General Hospital, Palm 
Springs, Calif'ornia, and Ca.mp Barkeley, Texas, from 
on or about September l, 1941, to on or about Jpril l, 
1943, dishonorably fail and neglect to pay said debt. 

Specification 2a In that Major Paul M. Barth, Dental Corps, Medical 
Department Replacement Pool, Medical Replacement 
Training Center, Camp Barkeley, Texas, having 1:>een 
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lawfully ordered by a decree of the District 
Court, Ninth Judicial District., Polk County, 
Iowa, dated March 3., 1941, to pay to his wife, 
Mrs. Gayle Barth., the sum of $200 per month for 
alimony and support from and after Aprill., 1941., 
did, at Fort Leonard Wood, Missouri, Camp Young., 
California, Terney General Hospital, Palm Springs, 
California, and Camp Barkeley, Texas., from on or 
about September l, 1941, to on or about Aprill, 
1943., wrongfully fail to obey the said decree of 
said court to the prejudice of good order and 
military discipline., and to the diserace of the 
military service. 

Accused pleaded not guilty to the Charge and its Specifications. A motion 
for a finding of not guilty as to Specification 2 was denied. Accused was 
found guilty of the Specifications and Charge. No evidence of prior con-· 
victions was introduced during the trial. He was sentenced to be dismissed 
the service. The reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of War 48. · 

3. For the prosecution it was shown that on 3 March 1941 accused 
and his wife., Gayle Barth, entered into a separation agreement which was 
embodied in a fonnal decree of the District Court of Polle: County., Iowa. 
The decree recites that accused., who was plaintiff in a divorce action then 
pending in said court had failed to sustain the material allegations of 
his petition and that it was, therefore., dismissed and all relief prayed 
for was denied;-that tmder the testimony in the cause and •by agreement of 
the parties• a decree granting separate maintenance to the wife and award
ing support money and alimony for the care and support of the wife and of 

· the minor child of accused and his wife should be entered. A decree was 
accordingly ente,ed on said date whereby Mrs. Gayle Barth was granted 
judgment against accused for alimony and support money as .follows: 

$100 to be paid upon the entry of the decree; 
$200 to be paid by the 1st day of April 1941 and 
$200 to be paid on the first day of each and every month thereafter. 

•For so long-as accused shall remain in the armed forces of the 
United States.• 

The court specifically retained jurisdiction of the cause so that 
it could again be-heard •at such time as this plaintiff' (accused) shall be 
discharged from the armed service of the United.States of America.• 

A cert1.fied copy of the decree was admitted in evidence (R. 1.3 Ex. B). 

It was furt~er shown that., on 1 September 1941, accused, having insti
tuted divorce proceedings in Boone Cotmty, Arkansas, was granted a divorce 
from his wife., Gayle Barth. This decree was appealed to the Supreme Court 
of Arkansa~ where it was-held that the decree had been improperly granted £or 
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the reason that accused had not complied with the divorce laws of Arkansas 
in the matter of his residence. By its mandate it directed the vacation 
and annulment of the decree of 1 September 1941 and on 8 September 1942 the 

· Chancery Court of Boane CoW1ty., in obedience to said mandate, did vacate the 
decree. A certified copy of this decree was admitted in evidence (R. 15; Ex. 
c). 

On 22 September 1942 accused was granted a decree of divorce from his 
wife., Gayle Barth, in the Circuit Court or Jefferson CoW1ty., :Missouri., a 
certified copy of which decree was admitted in evidence (R. 15;-Ex. D). 

I,H. Doran., or Boone, Iowa., testified that he had practiced law since 
1 August 1920 (R. 16) and that' in this capacity he had represented accused's 
wife since 1937. He was coW1sel for her at the time of the entry of the 
separate maintenance decree in Iowa. Neither Mrs. Barth nor he had received 
any notice whatever of the institution and prosecution by accused of the 
divorce proceedings in Arkansas and it was not until after the decree had 
been entered that he learned or it and took such action as he believed was 
necessary and which resulted in the appellate proceedings whereby the decree 
was vacated (R. 17., 1S). · 

In his brief filed with the Supreme Court of Arkansas, counsel for 
accused stateda · 

•As to the subject matter of alimony and maintenance, the Ar~ansas 
courts in this cause, never have had, or assumed jurisdiction. Major 
Barth testified at the divorce· hearing that property rights had been· 
settled between the parties. The certified record of the Iowa court., 
introduced in this cause, sets out that it retains jurisdiction and 
power to again hear the parties on alimony and maintenance, after Major 
Barth leaves the army. At the hearing of this cause in the lower court, 
at specific request of the Appellant (Mrs. Barth)., the Court found: 
•That the decree in Iowa was not affected in any way•, and that he had 
no jurisdiction over the decree., or the property rights of the parties. 

•There is no doubt that Appellant could have asked the court here 
to award her alimony, and same could have been awarded her. However, 
she chose to rely on her decree in Iowa, and asked that no order be ma.de 
here that might affect her rights mider the Iowa decree. ,By what 
authority or jurisdiction a court or Arkansas could make an order a.ffectt
ing one• s rights under this Iowa judgment was something beyond the 
ability of the Chancellor, and there is nothing more to be said on the 
subject before this Court• (R. 22). 

From an abstract or the record filed 'with witness• brief in the same 
proceeding and in the same court, the .following comments made by the Iowa 
court at the time the Arkansas divorce decree was signed appeara 
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•The Court finds that her decree in Iowa is not affected in any 
way. This Court does not desire to interfere with any decree rendered 
in Iowa. And the Court finds he would have no jurisdiction over that 
decree or the property rights of the parties (Tr. 106)• (R. 23). 

When divorce proceedings were l~ter instituted by accused in the 
State of Missouri, Mrs. Barth and her counsel were again kept in ignorance, 
had no notice thereof and, in fact, knew nothing about the action until the 
decree had been granted, whereupon witness immediately took necessary steps 
to have it set aside. A hearing in the matter was held on 12 May 1943 and the 
matter is now pending before the court (R. 23, 24). 

On 23 October 1942 The Adjutant General, by order of the Secretary of 
War, and through 1st Indorsement to a basic communication which was not ad
mitted in evidence because of objection, directed that accused 

•***will be advised of the contents of the basic communication 
and attached inclosures, particular attention being invited to*** 
copy of court decree of September 8, 1942. · 

•Major Barth will be informed·that he is expected to abide by the 
stipulations of said decree until relieved therefrom by competent 
authority, and that failure to meet his legal and moral obligations to 
the best of his ability, may result in the initiation of disciplinar;r 
action. . . 

•He will state by indorsem.ent hereon, what action he intends taking 
to effect an adjustment of the matter concerned in basic communication 
and inclosures.• ' · 

To this in due course, accused, by 4th Indorsement, dated ll November 
1942, replied that 

•***I am relieved of stipulations of decree issued in Iowa by 
a· divorce decree awarded me· September 1942. This is on the advice of 
my attorney. 

•The decree also relieves me of adjustment spoken of in*** 
1st Indorsement.• 

A copy of the decree or divorce therein referred to, having been re
quested as an inclosure, was furnished, whereupon the entire file was, by 
8th Indorsement, dated 26 November 1942, submitted to The Judge Advocate Gene~ 
al with a request for a decision •as to what further action should be taken 
by the militar;r in the case.• 

The Judge Advocate General, by 10th Indorsement dated 28 December 1942, 
advise9- as follows: 
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•The War Department may not with propriety inquire into the 
validity of decisions of the civil courts and must therefore recog-
nize them until they are set aside or otherwise altered by courts of 
competent jurisdiction. It is therefore assumed for present purposes that 
the order of the Iowa court for separate maintenance and the subsequent 
Missouri court decree of divorce are both valid. This latter decree does 
not., however, appear .to havt. the effect of terminating the Iowa decree 
for separate maintenance. It is my opinion that Major Earth is obligated 
to make the so-called alimony payments due pursuant to decree of the 
Iowa court since September 1., 1941 and that his liability for current 
payments continues until that decree is modified or terminated by a 
civil court of competent jurisdiction. It is therefore recommended 
that I.1ajor Barth be forthwith informed that it is incumbent upon,.him 
to comply with the orders of the Iowa court and that a failure to do 
so, within a reasonable time, will be co~sidered dishonorable conduct 
constituting a proper basis for disciplinary action.• 

This reconnnendation and advice were approved by order of the Secretary 
of War on 29 December 1942 and the papers were then returned for necessary 
action in compli~ce with the recommendation. 

By 13th Indorsement, dated .23 January 1943, accused stated: 

•I do not intend to disobey a:ny lawful military order issued to 
me but I believe that in accordance with the enclosed opinion 

,. rendered by William H. Westover, and the citation quoted by 
'him, I am relieved from payment of separate maintainence.• 

This being deemed insufficient and unsatisfactory., the Commanding General., 
6th Motorized Division., returned the correspondence to accused on Z7 
January 1943, inviting attention to the provisions of the 1st Indorsement. 

Thereupon., accused by 16th Indorsement, cu,.ted 2 February 1943, sub
mitted, as additional inclosures, a copy of a bill of sale whereby he 
transferred his dental office equipment to his wife on 8 May 1937; a copy 
of a quitclaim deed whereby, on 22 March 1937 he conveyed the property in 
which they had resided to his wife; and a copy of a quitclaim deed to 
Arthur c. Herman, nso Gayle Barth could give Herman clear title to the 
property which she sold.• He also stated therein that at the time of the 
conveyance of the residence property he turned over to his wife the furni
ture therein, 1vhich had cost $4000; that he had sent his daughter $100 
monthly in September, October, November and December., 1941, and $50 in 
January 1942; that his present obligations in excess of his living expenses 
amounted to $342.50; that he had since married again; and that., in his opinion, 
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the order contained in the last sentence of the 10th Indorsement by The 
Judge Advocate General -Would constitute a personal hardship.• He there
fore., requested that, in the light of the new evidence thus furnished by him, 
the matter be again referred to The Judge Advocate General for further · 
consideration. · · · 

It was so referred and, by l~:.h Indorsement, dated 2 February 194.3., 
Brigadier General E. C. McNeil, A.'cting The Judge Advocate General., ad
vised that the views previously expressed were adhered to and recommended 
that all of the papers be referred to the officer exercising imnediate 
general court-martial jurisdiction over accused for appropriate action in 
harmony ld.th the views expressed. 

By 22nd Indorsement, dated 10 March 194.3 accused stated that upon 
the advice of •oompetent counsel• he took the position that the •valid 
divorce• granted in Missouri on 22 September 1942 terminated the right of 
his former wife to payments for separate maintenance and he felt that •the 
facts in this case., as evidenced by the papers attached and competent testi
mony will * * * give me a complete defense to any charges that JD!1Y be pre
ferred.• (The indorsements referred to above were all admitted in evidence 
and are attached to the record as ~bit A). 

· Witness Doran with reference to the transfer of property and office 
equipment testified that he had personal knowledge of the matters. He. 
stated that the residence property., at the time of the conTeyance to JI.rs. 
Barth, was worth not more than $3.,500; that there was a mortgage encumbrance 
in excess of that amount on the property at .the tim;·and that it was sold 
in 1942 for $4000. As to the dental equipment 1- stated that it was likew1.SE1 
encumbered by a lien; that a bank was cla1m1ng a landlord's ·11en upon it 
at the time of the trans.fer and less than t400 was rea.lized for it when it 
was sold (R. 27-30). He stated that he had received no compensa'liion for. his 
services rendered to Mrs. Barth other the $150 which she paid :t'ollowing the 
entry of the dacree in the Iowa court (R• .31). 

In his opinion neither the decrees of the Arkansas courts or the 
Missouri court had any legal effect upon the payments accused was cbligateC:. 
to make under the Iowa maintenance decree. (R. 26., 27). 

Accused having been advised of his rights., elected to be sworn as a· 
a witness and testified., substantially., as follows: 

He and his first wife, Gayle Barth., were married on or about 16 Feb
ruary 1918 and li~ed together as man and wife until they separated on 
4 July 19Y/ (R. 34). -

He admitted entering into the maintenance agreement in Iowa on 
J March 1941 (R. 54) and stated that he made all of the payments required 
by it until September 1941 when, acting on advice of counsel., he felt he 
was no longer obligated to make them. However, he testified: 
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•***I did not want to appear too hard on the .f'amily, 

wanted to see them get along, and I of rrr:, own free will and accord 
sent them $1001 which I figured, with what other income they had from 
property.I had given them before, should be enough to keep them• 
(R. 56). . 

He made payments of $100 a month in September, October, November and Decem
ber of 1941. and in January 1942 but ha sent only $50 in February ·and ~othing 
thereafter for the reason that he was obliged to pay $250 to his attorney 
for representing him on the appeal of the Arkansas divorce decree to the 
Supreme Court,of Arkansas and, as he said, •I figured if I sent them money 
at this time they would use it to persecute me in carry:uig out this 
Supreme Court action• (R. 56, 57). · 

Accused stated that he had obtained a scholarship for his daughter; 
that at the time she was employed by N.Y • .A.. and that his wife had an in
come besides from property that he had given to her. He had invested 
t;6,500 in the home which he conveyed to his wife and the furniture in it 
had cost $4, 500. He al.so turned over to his wife a.bout $1000 worth of 
accounts receivabie at the time when he transferred the o.f'fice equipment 
to her. Ha admitted that the equipment had a lien of $250 against it (R. 59).

,. . ' . 
. . 

Shortly a.f~r obtaining· the Arkan4a.s divorce decree accused.married· 
again. When the Supreme Court vacated this decree his counsel had advised 
him to institute a divorce action in the state ~ Missouri ·1n order··to 
prevent a prosecution for bigamy and he, accordingly, sought. and obtained 
a divorce in Missouri (R. 65). . · · 

He had consulted a number of lawyers with regard to his obligations 
under the Iowa decree (R. 65, 66, 77), obtained several written opinions 
with respect to the effect of the Missouri divorce upon it (R. 771 Ex. 11 
2 and 3) and Colonel Huddleston, his Commanding otticer, Lieutenant Colonel· 
Bruscas, Adjutant General of the 6th Motorized Division and Captain P1:'edtie, 
of The Judge Advocate General's Department had each given him advice in the 
matter, all agreeing that he was not required to continue ~nts to his 
wife and child (R. 58., 67, 68, 69). 

After court-martial charges were preferred against him, accused 
voluntarily submitted to the investigating officer a sworn statement in 
which he saida 

•That it is hereby admitted that the sum ot $2400.00 is due 'lff3' 

former wife as back payments for the period tram September 11 1941 to 
September 11 1942 during which time I had an Arkansas decree o! divorce. 

•That I am willing and able to now pay ott that sum due at the rate 
ot $100.00 per month. That at the present time I am not in a position 
and have no means to pay a sum grea.ter than $100.00 a month. 
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•That because of the present responsibility and obligations to 

my present wife, it is almost impossible to pay my former wife more than 
$100.00 a month. My present income is ~-,408.33 a month. I have con
tracts amount:lflg monthly to $97 • .34, insurance ~46.40., bonds U.S. $75.00, 
clothing $20.00 * * * • (R. 88-90; Ex. 4). 

. I 

He admitted that the amount of $408.33 given therein as his income 
did not include rent and subsistence allowances which totaled to ~il83 ad
ditional (R. 90), 

By stipulated testimony it was shmm that Charles T. Bloodworth, Sr., 
of Poplar Bluffs, Missouri and Sam M. McKay of Desoto, Missouri, members of 
the Missouri bar for 39 and 40 years, respectively, had professionally 
advised accused regarding his obligations under the Iowa maintenance decree. 

When the Arkansas divorce decree was granted, Mr. Bloodworth, who was 
counsel for accused in that suit, advised him that the decree nullified 
the Iowa decree. Subsequently, when the divorce was set aside he again 
advised accused and informed him that the vacation of the Arkansas decree 
•had no bearing upon the agreement·for separate maintenance• and that 
accused "was still not legally obligated to pay and should not pay under 
the terms of that agreement.• He had received a fee of $350 from accused. 

Mr. McKay represented accused in the Missouri suit for divorce and 
likewise advised him on about 1 September 1942 that he was not legally 
obligated to make any fu!-ther payments under the Iowa decree. He had 
also in February and May 1943, made unsuccessful attempts to effect a 
settlement between accused and his former wife (R. 99-102). 

4. The issue in this case., while bitterly contested before and dur
ing the trial, is not difficult to decide; nor should it have been necessary 
for accused to invoke the advice and recommendations of the highest legal 
authority of the Army in a matter in which it seems apparent that he was 
9-8tennined to act as he sm:r fit, notwithstanding. 

While there was much ado ov~r the purportedly controversial point as 
to whether a divorce decree of one state is entitled to such full faith and 
credit in another state so that a separate maintenance decree entered by a 
court of competent jurisdiction in the latter became nugatory upon the entry 
of a divorce decree by an equally competent court in the former, this is of 
no great ~ment in determining the guilt or innocence of accused in this case. 

' . 

The court martial was not obliged to consider any other phase of the 
case than that presented by the voluntary, sworn state!uent of accused made 

_and submitted after charges were preferred against him., in order to justify 
a finding of guilt. In that statement he admitted that on 23 April 1943 he 
did.owe the sum of $2400 as a total of payments due for the support and 
maintenance of his wife and child from 1 September 1941 to 1 September 1942, 
in the payment of which he had been, for a long time and still was, in 
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default, without offering any valid defense for his failure to pay. 

It is the announcEid policy of the War Department not to countenance 
e..ny evasion by an officer of the legal or moral obligations toward his 
wife or dependents and that'disciplinary action will be taken against 
officers who do not make provision for the support of those members of 
their families who are lSgally entitled to such support (Sec. 454, par. 48, 
subpar. 7, Dig. Ops. J.A.G. 1912-1940) A fortiori such action will be taken 
against an officer who, when he has voluntarily permitted himself to be 
bound to the performance of this duty by court decree, not only disregards 
the order but seeks to destroy its effect. 

Accused's showing of his gratuitous conveyance of the home property 
and its furniture, his dental equipment and some accounts receivable to his 
wife at or about the time of their separation in 1937 cannot be counted 
much in his favor for the reason that they were so encumbered that little was 
realized by the intended beneficiaries. Nor would it be just and equitable 
to consider these property settlements in accused's behalf at this time in
asmuch as they must have been in contemplation in 1941 when the maintenance ag
reement was made. 

Furthermore he·swore that his •present income is $408.33 per month• 
but he failed to mention that.he received $183.00 in addition thereto 
which actually brought him total receipts of $59133 monthly. No detailed 
account of his necessary expenditures was disclosed though he added, in 
his statement, that •of this, I have contracts amounting monthly to ~9?.J4, 
insurance $46.40, bonds, U.S. $75.00 and clothing ~20.00•. These total 
$238.74, leaving a balance of $352.59 unaccounted for. Notwithstanding the 
sum of $75 of these listed expenditures was being invested monthly in bonds, 
accused concluded that •from this it can be seen that I cannot make payments 
of more than $100 a month to pay off the admitted amount of $2400 to roy 
former wife•. · 

Even though nothing else were shown, 'this state of affairs, by accused's 
own admissions is sufficient to sustain the findings. 

A willful failure of an officer to support and maintain W.s wife and · 
child who, by a valid decree of a court of competent jurisdiction are shown 
to be entitled to such assistance is dishonorable and disgraceful conduct. 
In civil life, the behavior of a husband and father who, without legitimate 
excuse, fails to care for his dependents, is looked upon as criminal in · 
many jurisdictions. To say that a gentleman in •the honorable profession 
of arms• is immune from such responsibility and ought not to be punished for 
evading it would reflect discredit upon the entire service. 
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But there is an aggravated situation presented here. Accused, after 
living separate and apart from his wife since 19.37 attempted to secure a 
divorce from her in the state of Iowa, 'Where he resided. Being unsuccess
ful in maintaining his ch&,Tges, he then, voluntarll.7, entered.into a 
separate maintenance agreement with his wife whereb;y he obligated himself to 
pay certain sums monthly for the support of his wife and minor child !lo 
long as he remained in the military service. The terms and conditions 
were manifestly satisfactory to him then. This agreement·was embodied in 
a court decree and jurisdiction &>ver the matter was therein specifically 
retained. 

There cannot be the'alighteat doubt of what accused freely, volun
tarily, without coercion and with advice of collllsel promised to do when 
he entered into the compact and no reasonable person could have then 
honorably believed that he 1@.S justified in resorting to subterfuge in 
order to evade the plain import of the decree. 

How then can accused excuse his later actions'l He did comply with 
the terms o.f' the decree for five months. Then, instead of appealing to 
the Iowa courts for a modification of the decree if he was, in fact, 
unable because of changed circumstances to comply with its ten?i3or if 
it could have been shown that his ldfe and child were no longer in need 
of and entitled to.the sums provided, he obtained a divorce in the State 
of Arkansas. That he did so £or the sole purpose of legally justifying his 
re.t'Uial to .t'~ther aid his dependents is an inescapable conclusion, for the· 
burden of his defense is that ever since then he has had the honest convic
tion that he Oft'ed nothing legally to his dependents. 

When j:.he Arkansas divorce was later vacated by the Supreme Court 
because of accused's failure to comply with tqe residence requirements of 
the law he instituted proceedings in Missouri, and there obtained another 
divorce which is presently under attack in that jurisdiction. 

While the processes, procedures and pleadings whereby accused prevailed 
in obtaining these divorces are nowhere apparent in the record, it is evident 
that, although he knew, at all times, where his formerwii'e was residing 

· and was fully cognizant that she was represented by counsel with whom he was 
intimately acquainted, no notice of any kind was ever given to either 
throughout any stage of the respective suits and this, of itself, is most 
persuasive evidence of accused's disgraceful and dishonorable actions. 

Good citizenship requires not 9nly an adherence to the strict letter 
of the law but an honorable respect for the spirit of the law as well, and 
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any attempt to evade the spirit by a show o:t compliance with the letter 
is shameful hypocrisy often more damaging in its effects upon good·. govern
ment and a well ordered society than outright breach o:t the law itself. 
Certainly an office_r_and. a gentleman understands these principles and is 
willing to be and should be botmd to an observance of the moral as well as 
the legal bonds of the obligation which he assumes. 

Accused has admittedly failed for a period of one year to pay the 
moral and legal debt of support and maintenance to his wife and child 
when he was able to do so and such neglect was dishonorable. At the same 
time he disobeyed the valid and continuing order of a civil court which 
he was morally and legally obliged to obey and this was behavior which1 

though in an unofficial and private capacity, dishonored and disgraced 
him personally and as a gentleman and seriously compromised his position 
as an officer. 

5. The records in the Office of The Adjutant General disclose that 
accused enlisted in the Medical Reserve Corps on 17 January 1918. He 
was called to active duty on 11 All&rust 1918 and served at Camp Beauregard, 
Louisiana, until 12 November 1918 and in France thereafter until 9•July 
1919. On 31 January 1919 he was appointed 1st Lieutenant1 Dental Section 
Officers• Reserve Corps. He was honorably discharged at Camp Dodge1 Iowa 
16 July 1919. He has been an officer in the Dental Section ot the · 
Officers• Reserve Corps since then, receiving promotion to captain on 

' 10 March 1924 and to major on 25 January 1933. He was again called to 
active duty on 9 December 19401 and has been serving at various stations 
since. 

6. The court was legally constituted. No errors injuriously affecting 
the substantial ri;hts of accused were committed during the trial. The 
Board o:t Review is of the opinion that the record of trial is legally 
sufficient to su.pport the findings and the sentence and to warrant con
firmation of the sentence. A sentence of dismissal is mandatory upon 
conviction of a violation of Article of War 95. 

ff/. ;(J 
I -·-· , ,~·I 

1V (,!//~ · . 1 ..A· Judge A~vocate. 

Judge Advocate. 

Judge Advocate. 

- 11 -



-----

i 

(338) 

1st Ind. 
'3/ h /'14:J 

War De:Partm.ent, ;r. A.G. o. • - To the Acting Secretary 
ot War. 

1. Herewith transmitted tor the action ot the President are the 
record ot trial and the opinion or the Board or Review in the case ot Maj or 
Paul M. Barth (0-120440), Dental Corps. 

2. I concur in the opinion or the Board or Review that the record ~ 
trial is legally' sutticient to support the findings and sentence and to 
warrant contirmation thereot. I recommend that the sentence be confirmed 
and carried into execution. 

3. Consideratiou has been given to the attached three letters trom 
Mrs. Paul M. Barth, addressed to '!be Adjutant General and 'lhe J"udge Ad• 
vocate General. 

4. Inclosed are a dra:tt ot a letter tor your signature, transmitting 
the record to the President tor his action, and a torm ot Executive action 
designed to ca:rey into etf'ect the recommendation hereinabove made, should 
such action meet with approval. 

........ ·" .. 

Myron c. Cramer, 
Maj or General, 

The J"udge Advocate Generai. 
".. 

Incls. 
Incl. 1-Record ot trial. 
Incl. 2-Dtt. let. sig. 

Act. Sec. of War. 
Incl. 3-Fol"m. or action. 
Incl. 4.-Ist. tr. Mrs. Barth, 

. 16 March 1943. 
Incl. 5.:-Let. tr. Mrs. Barth, 

13 April 1943, w/incls. 
Incl. 6-Let. tr. Mrs. Barth, 

2 July 1943, w/incls. 

(Resigned) 



WAR DEPARTMENT 
Arrrry Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. (JJ9) 

SPJGH 18 JUL 1943 
CH 2)6207 

U.NITED STATES ) PANAMA MOBILE FOO.CE 
) 

v. ) Trial by G.C.M., convened 
) at Fort William D. Davis, 

Second Lieutenant EIBERT ) Canal Zone, 15 May 1943. 
R. CARTER (0-439629), . ) Dismissal. 
14th Infantry. ) 

---------· 
OPINION of the BOARD OF REVIEW' 

HIIL, DRIVER and LO'ITER.m:l3, Judge Advocates 

. 
l. The Board of Review has examined the record of trial in the 

case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifica- · 
tions: 

CHARGE I: Violation of the 95th Article of War • 
. 

Specification 1. In that Second Lieutenant Elbert R. Carter, 
Fourteenth Infantry, did, at.Outpost 217A, Pina, Canal 
Zone, on or about April 26, 1943, with intent to de
ceive Captain Harold Brewer, Fourteenth Infant:cy,· make 
an official signed report to the said Captain Harold 
Brewer, that he had inspected Outpost 217A at 0405 hour, 
April 26, 1943, which report was known by the said 
Lieutenant Elbert R. Carter to be untrue. 

Specification 2. Same as to Outpost 217B at 0400. 

Specification 3. Same as to Outpost 218 at 0415. 

Specification 4. Same as to Outpost 218A at 0425. 

Specification 5. Same as to Outpost 218B at 0440. 

Specification 6.· Same as to Outpost 218C a.t,0418. 
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He pleaded not guilty to and was found guilty of the Charge and all 
Specifications. He was sentenced to be dismissed the service. The 
reviewing authority approved the sentence and forwarded the record of 

. trial under the 48th Article of War. 

3~ The evidence for the prosecution is substantially as follows: 

The accused, Company E, 14th Infantry, Fort William D. Davis, 
Canal Zone, was instructed to inspect the OPs for which the company was 
responsible, 217A, 217B, 218, 218A, 218B and 218C, on 26 April 1943, 
once between reveille and midnight and once between midnight and 
reveille. Reveille was at 0555. It was the duty of the officer making 
the inspection to sien the inspection sheet (R. 8-10). 

OPs 217A (R. 16), 217B (R. 16-17), 218 (R. 14), 218A (R. 14),. 
and 218C (R. 15) were not inspected by a commissioned officer between 
2400 and 0800, 26 April 1943. . 

' . . 

On the morning of 26 April 1943, Captain Harold Brewer, Cowna.nd- · 
ing Company E, 1 4th Infantry, told accused that he was to go out with 

· the company on the obstacle course that morning. Accused replied that 
he wanted to go to the OPs to do some work. Captain Brewer permitted 
accused to do so and sent another· officer out with the company. After 
the accused left, Captaln Brewer called Sergeant N. A. Gamby, in charge 
of OP 218, and directed him to check the inspection sheet and note when 
it was last signed and by whom. When accused came back from the OPs, 
Captain Brewer sent him to the company and himself went out to inspect 
the QPs.· He examined the inspection sheet of OP 217A, which showed that 
it was last signed at about 0815 that morning and showed that the last 
preceding signature between d+OO and 0500 was the signature of accused. 
Captain Brewer inspected the inspection sheet at OP 217B and found it and 

·the sheets at.the other OPs for which the company was responsible, 218, 
218A, 218B and 218C, similarly signed by accused between 0800 and 0900 
and between 0400 and 0500, 26 April. Upon identification by Captain 
Brewer the inspection sheets were received in evidence as Exhibits A 
(217A), B (217B); C {218), D (218A), E (218B} and F (2180). Once each 
week the inspection sheets were taken up by the company and turned in 
to the regiment (R. 6-9). 

. Upon cross-examination, Captain Brewer stated that he saw ac:. 
cused in the orderly room at about 1130, 26 April. Vfuen he asked accused 
if he had made the inspection between midnight and reveille the accused 

·replied "No", but gave no reason for that statement (R. 9-10). 
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mien Sergeant Gamby examined the inspection sheet at OP 218 · 
at the direction of Captain Brewer, he foum that the last signature 
on the sheet was that of accused showing the date 0810 on the morning 
of 25 April. When Private Norborne L. Whittemore, the sentry at OP 
218B between the hours of 0800 and 1600 26 April 1943, examine~ the 
inspection sheet at about 0750, he foW1d the last signature to be that 
of accused at 2000 or 2100 the previous night. The accused thereafter 
inspected the post between 0800 and 0900 and signed the .sheet. 
Whittemore then found that two signatures of accused had ~een added, 
one showing 0850, and the other 0440 before Whittemore carne on duty 
(R. 10-13). 

/ 

Technician Fifth Grade Anthony.Bouzakis identif'.ied a paper 
(Ex. G), containing a signature of accused for a cleaning rod whicn he 
issued to accused from the conipany supply room, which was received ln · 
evidence as Exhibit G upon an affinnative statement of no objection by 
the defense (R. 17-18). 

4. For the defense, the accused testified that he obtained his 
commission through the .CMTC in 1937-40 and came on active duty in April 
1942. He had served three and one-half months at Camp Robinson, 
Arkansas, as a ·recruit instructor, and eight months at Fort Davis as a 
company officer. On the morning of 26 April he went out to OPs 217A, 
217B, 218, 218A, 218B and 218C and signed at the same time the inspection 
sheets as of between the hours of 0400 and 0500 and for the hours be
tween 0800 and ()900. After he came in from the OPs, Captain Brawer 
asked him if he had made the inspection between the hours of 0400. and 
0500. The accused told Captain Brewer that he had not done so and as a 
reason told Captain Brewer that "I didn't want al'\V trouble or restriction 
from Battalion Headquarters. I knew this report went through the Compal'\V 
and was looked over by Battalion Headquarters". The accused stated to · 
the Court that he did not realize at the time 'What he was doing but 
fully realizes the importance now (R. 19-20). 

Upon cross-examination and examination by the court, the accused 
identified as his own th~ last two signatures upon Exhibits A, B, c, D, 
E and F, the inspection records for the six OPs. The accused realized 
that he was signing a false statement. He signed them with intent to de
ceive higher authority, but did not intend to deceive Captain Brewer. He 
came after his inspection and explained to Captain Brewer that he did not 
make the inspection as shown (R. 20-22). 

. 5. The· evidence clearly shows and the accused frankly admits in his 
testimony, that he failed to inspect-as was his duty--at some time' between 
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midnight and reveille 26 April 194.3, the six OPs which were manned by 
members of his company. At about 0800, 26 April he secured relief from 
another comparer duty to do some work on the OPs, went to the six OPs 
and signed each inspection sheet twice, once for the actual time of 
that inspection, and once as of between 0400 and 0500, 26 April. It 
was brought out by the defense upon cross-examination that when Captain 
Brewer at about; 11.30, 26 April asked accused if he had made an in
spection between midnight and reveille, the accuaed replied that he 
did not. The accused testified that he realized that he signed false 
statements on the.inspection sheets but stated that he did it with 
intent to deceive higher authority, but not to deceive Captain Brewer. 

The evidence clearly supports without contradiction the findings 
of guilty of each of the six specif'ications. Winthrop cites the making 
of a false official report to a commanding or superior officer as an 
instance of conduct unbecoming an o.ffic,er and a _gentleman (Winthrop•s 
Military Law and Precedents, Reprint, p. 71.3). . 

6. Six of the nine members of the court join in a reconnnendation 
of clemency in view of the youth, inexperience and background of ac
cused, of his failure to appreciate the seriousness of his act and his 
subsequent remorse as evidenced d~~ the trial. 

7. The accused is 23 years of age. The records of the Oi'fice of 
The Adjutant General show his service as follows: Appointed temporary 
second lieutenant, Arrrry of the United States, from C.M.T.C., 25 Febru-
a.J!y 1942; active duty JO April 1942. · . 

8... The court was legally constituted. No errorf! injuriously s.£
fecti.ng the substantial rights of .the accused were committed during the 
trial. The Board of Review is of· the opinion that the record of trial 
is leg~ sufficient to suppo~ the findings of guilty and the sentence, 
and to nrrant confirmation of the sentence.· Dismissal is mandatory upon 
conviction of a violation of the 95th Article of War • . 

Judge Advocate 

Judge Advocate 

-u-
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1st Ind. 

2 9 JUL 1943War Depa~ment, J.A.G.o., - To the Acting ~ecretary 
of War. 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case 
of Second Lieutenant Elbert R. Carter (0-439629), 14th Infantry. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence, and to warrant confirme.tion of. the sentence. 

· The accused signed with intent to deceive his conunanding offi
cer an official report at each of six outpost stations in the Canal 
Zone that he had inspected the station at a certain time, when.in fact 
he had not made those. inspections, but signed each inspection sheet twice 
upon a subsequent inspection. I recommend that the ~entenc~ to dis
missal be confirmed, but in view of the recommendation of clemency by 
six of the nine members of the court because of the youth, inexperience, 
and background of accused, of his failure to appreciate the seriousness 
of his act and his subsequent remorse as evidenced during the trial, that 
the execution of the sentence be suspended during the pleasure of the 
President. 

,' 

• 3. Inclosed herewith are the draft of a letter for your signature, 
transmitting the record to the President for his action, and a form of 
Executive action carrying into effect that recommendation. 

Myron c. Cramer, 
·J Incls. :Majo'r General, 

Incl.1-Record of trial. The Judge Advocate General. 
Incl.2-Drft. ltr. for sig. 

Actg. Sec. of War. 
Incl.J-Form of action. 

(Sentenot confirmed m't execution suspended. o.c.M.O. 30S, 8 Oct 1943) 
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HAR DEPA..'ltTMBNT 
Army Service Force~ 

In the Office of The Judge Advocate General 
Washington. D. C. 

. CJ45) 

SPJGK 
CM 236209 2 6 AUG 1S43_ 

UNITED STATES ) 4TH MOTORIZED DIVISION 
) 

v. ) Trial by G.C.M•• convened at 
) Fort Dix, New Jersey, l June · 

Second Lieutenant HENRY H • ) 1943. Dismissal. · 
. JORDAN (0-1283786), Infantry. ) 

OPINION of the BOARD OF REVmT 
LYON, HILL and ANDREV/S, Judge Advocates 

1. The reoord of trial in the case of the officer named above ha.s 
been examined by the Boa.rd of Review and the Board-submits this, its 
opinion, to The ·Judge Advocate Genera.i. 

2. The accused was tried upon the following Charges and Speoifioa-
tions a 

CHARGE Ia Violation of the 69ttrArticle of War. 

Specifioationa rn-that 2d Lieutenant Henry H. Jordan, 12th 
Infantry, having been duly placed in arrest at the of- ' 
ficers quarters, 12th Infantry, Camp Gordon, Georgia, 
on or about April 9. 1943. did, at Fort Dix, New Jersey, 
on or a.bout May 16, 1943, break his said arrest before 
he was set at liberty by proper authority. 

CHARGE Ila Violation of tlle 95th Article of War. 
I 

Specification la In that 
! 
2d Lieutenant 

. 
Henry H. Jordan, 12th: 

Infantry, did, at Browns Mills, New Jersey, on or about 
May 16. 1943. wrongfully drink a.looholio beverages with 
enlisted men in a public place, to wit& 11Rosie's Luncheon
ette", Browns Mills. New Jersey. 

Specification 2 s In that 2d Lieutenant Henry H. Jordan, 12th 
Infantry. did. at New Egypt, New Jersey, on or about May 
16, 1943, wronbfully drink alooholio beverages with en-· 
listed men in a public place, to wita "Hopkins Laurel 
Inn", New Egypt, New Jersey. 
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He pleaded not guilty to and was found guilty of all Charges and Specifi
cations. Evidence was introduced of one previous conviction by general 
court-martial for absenoe without leave (1 day), in violation of Article 
of War 61 and failure to sign the "Regimental In and Out Register" as re
quired by standing orders, in violation of Article of War 96. He'was 
sentenced to dismissal and to forfeit all pay and allowances due or to 
become due. The reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of War 48. 

3. The evidence is as follows• 

Colonel H. M. Henderson, 12th Infantry, placed the aocused in arrest 
at Camp Gordon, Georgia, on 9 April 1943. lie told the accused that he 
would remain in his room in the officers' barracks, leaving it only to go 
to the latrine and the officers'. mess. On the impending movement from 
Camp Gordon to Fort Dix, New Jersey, Colonel Henderson told the accused 
that he would not leave the oar in which he was traveling unless it was 
with the authority of his company commander and that upon his arrival at 
Fort Dix he would be subject to the same restrictions as those ordered at 
Camp Gordon. The accused stated that he understood the orders. The re
strictions were not lifted or removed (R. 5-7). Lieutenant Colonel Donald 
A. Fay, Exeoutive'Officer of the.12th Infantry, stated ~hat in company with 
the "officer of the guard" he inspected the room of accused in the officers' 
quarters, Fort Dix, New Jersey, at about 9t50 Sunday morning, 16 1JS.y 1943. 
Accused "was supposed to hr-ve been in his quarters". \~itness stated: 

"His bed appeared as if he were in bed ~ith the covers drawn 
over his head. I took off the blanket and found a comforter 
rolled up in the middle of the bed, a bundle of clothes rolled 
up making it seem like a head in the bed,•and two rubber boots 
at the foot of the bed." 

Vlhen the covers were removed it was discovered that no one was in the bed. 
Accused was not in his quart~rs (R. 10-11). 

With respect to Charge II (2 Specifications).wrongfully drinking 
alcoholic beverages with enlisted men in public places. to wit: Rosie's 
Luncheonette, Browns Mills, New Jersey, and Hopkins Laurel Inn, New 
Egypt, New Jersey. Lieutenant Colonel Fred W. Urick. 20th. Field Artillery 
Batta.lion, Fort Dix, New Jersey, stated that on Sunday morning. 16 May 
1943, he went to Browns· Hills, lfow Jersey. to get some cigarettes. The 
store wlµch he first visited did. not have any cigarettes. He was advised 
that he could get them next door. As he entered this place he noticed 
that it vra:s crowded with soldiers and civilians. The place was named 
"Rosie's Luncheonette". Wltness stated that he recof;nized the accused 
sitting on a bench between two soldiers. A~bottle was on the seat or 
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bench in front of the accused. Yihile witness was being waited on some
one placed a nickel in the II Juke box" -

"With that, Lieutenant Jordan (accused) got up from the bench, 
walked over to the enlisted man who was sittings.ta table to 
~;y left, ••*laid his hand on his knee and said 'Can I have 
this next dance, dearie?'"• 

Having knowledge that accused at the time was in arrest, witness stated 
that he reported the presence of.accused in Rosie's Luncheonette to the 
mili tat1r authorities and requested that 'accused be arrested under his 
authority (R. 7). Lieutenant Colonel Urick was of the opinion that ac-
cused was under the influence of intoxicants. His conduct was "decidedly" 
different fromwhs.t it had been on other occasions. He did not see ac
cused drink anything. Shortly thereafter (about 10 o'clock) Captain Arthur 
A. Gardner, Corps of Military Police, Assistant Provost Marshal, arrived at 
Rosie's Luncheonette, took the accused into custody and turned him over to 
"Captain Boyd II at the 12th Infantry Headquarters. Witness stated that when 
he entered the place the accused was sittings.ta long bench or stool.with 
two enlisted men. Accused had s. glass in his hand which appeared to contain 
Coca Cola. "I~ appeared**• he had been drinking*** He seemed to be 
slir:;htly unsteady". Wltness ordered his sergeant to obtain the names' of the 
two enlisted men with whom accused was sitting (R. 9-10). Staff Sergeant 
James A. Schuler, Cannon Company, 12th' Infantr;>·, stated that he and Private 
first Class Thomas Kissner met accused at Browns IJills, New Jersey. a.round 
7t30 o'clock that morning (16 May 1943). Accused was in s. cab with a 
11Private 11 

• Serge·a.nt Schuler and Y.issner joined the accused and the "Private" 
,and the four went to a place in New Egypt, New Jersey, called 11llopkins Laurel 
Inn". After the party had 1a couple of beers" they left and went to a 
restaurant in Browns Mills (R. 11-12). Witness stated that he did not actually 
see the accused drink the beer but saw it put ~efore him (R. 11-16). Private 
First Class Kissner stated that accused and the rest of the group drank two 
or three beers at Ifupkins Laurel Inn and that when they returned to Browns 
1:ills they went to a place known to him as "Rosie's" (evidently Rosie's 
Luncheonette) and had some food. While in Rosie's place the accused poured 
one or two drinks of whiskey from a bottle .belonging to witness into s. glass, 
mixed it with Coca Cola and drank it. Witness stated that a captain of the 
military police crone to Rosie's place and walked away with the accused (R.16-
18 ). . 

4. For the defense Captain Harold L. Vyner, }5edical Corps, Assistant 
Chief Neuropsychologist, Station Hospital. Fort Dix, stated that he made an 
examination of the accused on 27 May 1943 and found accused "depressed, 
worried and preoccupied". Accused gave witness e. history of having been 
worried about his wife, starting from a.bout the time he became a commissioned 
officer approximately a year ago, since which time accused stated that he had 
been drinking e~cessively ann had been unable properly to perform his duties. 

-3-

http:Serge�a.nt
http:sittings.ta
http:sittings.ta


(.348) 

Captain Vyner was of the opinion that accused was a psyohoneurotic, · 
mixed type, meaning in nontechnical language, that accused had a mental 
illness "based on an inadequate personality" which rendered him unable to 
cope ~~th the ordinary problems of life (R. 19-20). On cross-examination 
Captain Vyner stated that his opinion was based on hearsay and subjunctive 
remarks of accused made in the course of his physical examination which 
extended over a period of about an hour and a half. In conclusion his 
opinion was that accused was not norI!\8,l "mentally" but had not suffered 
to the extent that he would be deprived of the ability to exercise his 
will power (R. 22). 

The accused after being fully advised of his rights in the premises 
elected to remain silent and offered no additional evidence (R. 22-23). 

L 

5. The evidence in support of Charge I and its Specification is 
too clear and conclusive to warrant discussion. It affirmatively appears 
that accused while in arrest in quarters, prepared a dummy fi~ure which 
he placed in his bed and le~ his quarters before he was set at liberty . 
by proper authority. It is likewise shown that while thus a fugitive from 
his arrest, accused visited two nearby public places whe·rein he drank beer 
and whiskey with enlisted men as alleged in the Specifications, Charge II. 
With respect to Charge II and the Specifications thereunder, although the 
behavior of accused reflects an utter lack of appreciation of the standard 
of conduct required of an officer, since there is no evidence that accused 
was grossly drunk or conspicuously disorderly, the Board of Review is of 
the opinion that the record is legally sufficient to support only so much 
of the findings of guilty of Charge II and its Specifications as involves 
findings of guilty of the Specifications in violation of Article of War 96. 
The Specifications under Charge II do not alleg~ and there is no affirmative 
proof that accused at the times referred to was 'in uniform. Manifestly the 
facts alleged in the.Specifications and implied therefrom constitute an of
fense. The accused was not misled and his substantial rights were not 
injuriously affected. No objection was offered to the form of the Specifi• 
cations. While there is no affirmative evidence that accused was in uniform 
there is evidence of record from which this fact may be inferred. 

6. The record of trial of this officer upon other offenses (CM 235408) 
now before the Board of Review should.be considered in connection with action 
upon this record. 

7. The accused is 28 years and 7 months of age. The records of the 
Office of The Adjutant General show that he attended 'Wheeler (Texas) High 
School two years but did not graduate.· He served as an enlisted man in 
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,the Regular Armya 

"Enlisted October 6, 1933; honorably discharged lfay 29 • 1935, 
reenlisted Hay I.fay 29, 1935, honorably discharged June 16, 1937; 
reenlisted June 2'6, 1937; honorably discharged April 12, 1940; 
reenlisted Februai::-y 12, 1941; honorably discharged October 18, 
1941; reenlisted October 19, 1941; honorably discharged Kay 14, 
1942 •• • 11 

on which date he was graduated from the Infantry School, Fort Benning. 
Georgia, and commissioned a temporary second lieutenant, Army of the 
United States. In reconnnendint; accused for Officer Candidate School 
his commanding officer stated that his.character was excellent and "As 
leader of a Ma.chine Gun Section he has shown that he pos·sesses the 
qua.Ii ties of a ].eader". On 12 NJay 1943 the accused submitted his resig
nation as an officer in the Army of the United States for the good of 
the service. The resignation was disapproved. 

, 
8. The court was legally constituted and had jurisdiction of the 

person and subject matter. Except as noted, no errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. In the ·opinion of the Board of P.evievr the record of trial is 
legally sufficient to support only so much of the findings of guilty of 
Charge II and the Specifications thereunder as involves fjndings of guilty 
of tho Specifications in violati~n of Article of -iiar 96 and l~i:;ally suf
ficient to support the sentence and to warrant confirmation thereof. 
I:ismissal is authorized upon conviction of violation of Article of '.iar 
69 or 96. 

(Filed without further action in view of the execution of the 
sentence to dismissal, total forfeitures, and confinement at hard 
labor for six months, against the same officer in a different 
case, C.M. 235408, confirmed in G.C.M.O. 281, JO Sep 1943) 
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ifAR DEPARTI.Ii::IJT 

A.rrrry Service }!'orces 
In t.~e Office of The Judge A~vocate General 

Washington, D. C. 

SPJGN 
Chl 236216 

! 7 JUL 1943 

UNITED·STA'£ES ) FITTH DISTRICT 
) AHEY AIH FUH.CES 

v. ) TECJ-IlJICAl. TRAINING COH..Wm 
) 

First Lieutenant HElfrlY L. ) Trial by G.c.i.:., convened at 
RICHARDS (0-560269), Air ) 1!.ia.mi Beach, Florida, 25 May 
Corps. 1943. Dismissal, and total for~ feitures. 

OPINION of the BOA.HJ) OF I'illVI1'1'f 
· CRESSON, LIPSCOMB and SLEEIBR, Judce Advocates 

l.· The record of trial in the case of the officer named above 
has been examined by the Board·of Reviel'r and the Doard submits this, 
its opinion,_ to ~he Judge Ad-v9cate General. 

2. Th~ accused was tried upon the following Charge and Specifi
cation: 

CHAR!JE: · Violatil)n of the 96th Article of War. 

Specif:i.cati.on: . In that 1st Lieutenant Henry L. 
Richards, attached to Headquarters and Head-
quarters Squadron, Officer Candidate and Offi-
cers• Training Sc..11001, Army Air }'orces 'l'echnical 
Training Connnand, 'I:iami Beach, Florida, did, at 
Miami, li'lorida, on or about 1:~r 4, 1943, at about 
2330 o•cl6ck, in Hoom B, in the Y.e:.C.A., being a 
large room holding terr beds and occupied by sailors 
and enlisted men, did a1Jproach a sailor (name unknown) 
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who was sitting in a chair in front of the windo,r 
in said room in the Y.Lr.C.A., unlighted at the 
time, and did then and there wrongfully and un
la:w:f'ully play with the penis of said sailor (name · 
unlmown) until said sailor had an erection and 
did .attempt to cause said sailor (name unknorm) 
to have seminal emission, being conduct· of a 
riature to· bring discrcdi't upon the mili tarj' service. 

He pleaded·not guilty to and was found guilty of the Char:e and Specifi
cation. He· was sentenced to. be dismissed the service, to forfci t all 
pay and allowances due orto becol1J.E3 due and to be confined at hard 
labor, at sueh place as the reviewing authority may direct for s:L"<'. 
months. The ,reviewing author.i. ty approved only so much of the sentence 

· as provides for dismissal and .forfeiture of aJ.l pay and aJ.lovrances due 
, or· to, become due and forwarded the record of trial for action under 
Article of War 48 •, 

.. ·3. " The' evidence for the prosecution shows that before midnight, 
'. on 4 lley- .1943, the accused - wearing his un:i.,:fonn and pith helmet -

registered under an.assumed name at the 1fiami Y.:M.C.A. He was assigned 
to_'·Nd:4 in dormitory B, containing, in aJ.l, ten beds. 1'Jhen •.iachinist 
Uate Carl G. 1Iarks arrived to occupy bed 5, adjacent to the accused's, 
he noticed an officer's unifonn and pith helmet on the center table, 
near the foot of the bed (R. 7-8, 10, 12, 13, 18-19; Ex. 1). 

. . 
After midnight., Seaman William C. Howell, sleepinz in bed 8, 

was awakened by someone "fooling" ,with him in the dark - "He had my 
·shorts about half off", the sailor asserted. Just as Howell "raised 
up" to drive his· fumbling visi. tor away,. someone came into the room, 
and the.prowler departed (R. 16). 

Mark:s, who had fallen asleep about 12 :JO, was also awakened by 
someone "messing around11 vd.th his drawers. Finding a man in bed over· hin 
playing with his penis, :·.:arks growled, 1'1'fuat the hell is goinz on here?" 
Yfithout.replying, the intruder jumped into bed 4, on 1.:arks' left (:n. 18). 

·Turning on his right side, :.Iarks observed a_ cigarette smoker 
take a chair near the window. Soon the occupant of bed f.:. joined him; 
and, after some. brief whispering, dropped to his kr.ees in front of 

- the smoker. "I heard some ld.nd of gurgling noise", Harks testified, 
-"and after a minute this man got up and cot· back in bed 4 and the other 
man -walked out, * * ~}" (R. 18). 

.. Howell too, dozing ii tfully after his recent visitation, awoke 
to an awareness of someone smoking a cigarette in:a chair by the window, 

·and another person "down on him going through some r.iotions". 'l'he ciarlmess 
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precluded identification of the individuals involved, but in a short 
time the man who was on his. knees eot up and ratired to bed 4. After 
lying there.a few minutes, .he arose, donned shirt, tb, shoes and 
pith helmet, and, carrying his pants, left the room (R. 16-17, 19). 

Howell heard .footsteps ascending the stairs, and somebody 
suggested, 11\1e ought to get t~at .fellow", vmereu1)on Howell, llarks 
m d a soldier named Green "went up to the thirci. tleck11 , where they 
.found the accused. in the washroom putting on his pants. Remarld.ng 
that there was a cocksucker. in the room, Harks asked the acc1,1.sed to 
show him his identification card; the accused denied havirlg-one. 

In the meantime the manager, investiga:tin1; 11 a report that 
there ·was a man up there who had molested the occupants of B", found 
bed 4 vacant. Arrivi!lf, at the wash room on the third floor, he 
found the accused, dressed an:i helmeted, seated on the. toilet. 1.Iarks 
and HOYrell were also in the was!l room, '£he man26 er asked. the accused 
vihs.t he was doiric there. 'l'he accused replied, "I'm visiting on this 
floor". 11At this time of nic;ht", deraanded the manager, 11who were yeu 
visi tine?" 'l'he accused explained tbat he was just visitine the toilet. 
He denied possessine identii'icadon of any kind, but when someone sug
bested calling the militury police, he produced his army identification· 
card, asserting he had just found it. To the .manager's inquiry if he 
had re:;istered at the Y.M.C.A. earlier in the evening, the accuseci re
plied that he had not. He ~ppeared perfectly sober. He remarked that· 
he was to become a captain in a few days, and 11all the time we vrere 
dO\m there," ~.:arks testii'ied, 11 t:r.is officer" - th':l accused - "tried to 
tell us to fori:;et all about it ~hd si1.'.l.!rn hands. and let hi;·'.I. go -l:· -i:- -i:-11 • 

'l'he rnilitm.7 police, havinz. arr.i.ved a11.d. tclccn the ~.ccused into custody, 
founci, in a wastebasket in ti1e r:ashroom, the dorrdtory key, which the 
accused had received when i1e rc;:.istered (~l. 9-17, 19, 26-2C; Exs. 2, 3). 

'l'v,o days after h:i.s arrest, the accused, after beins pro;;~:r'l~r 
'Warned by the investir,ating officer, mac:1e and si0"Ilcd a confession, 
admitting continuous homosexual practices since the ar,e of 14;· the 
registerinc at the Y.!;.c.A. under an assur.ied Ik1me, as specified; and 
indecent familiari~ es in the dorr.tl.to ry ,ti.th a naked sailor whom he 
started to "jerk ofi'", desistine, however, when he heard someone in 
the hc:.ll (a. ;9-30, 32; £.'C.· 4J. 

A neuropsychiatric exam:lr.ntion at the station hospital 
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.disclosed that the accused was sane; and that, on the date of the 
offense, he was able to distinguish between richt and wrong, and to 
adhere to the right. ·He was diagnosed as a constit'utional sexual · 
psychopath; the sexual psychopathy, il'.l his case beinc homosexuality 
(R• .'.34-35). 

4. The evidence for the defense, consisting solely of the ac
cused's sworn testimony, after he had been properly advised of his 
rights as a w.i.tness,·shovrs that th~ accu3ed was taken to France at 
the age of six months, lived there until he vias eleven, and only came 
back to this ·country six months of each year up to and includine 19.39.
Tm other six, he was studyine "in France, Scandanavia, Russia, all 
Europe". · He was commissioned second lieutena'1t. from Officers Candidate 
Scho.oL and promoted to first lieutenant four months later. ,t)n the 
evening of 4 March 1943, "a little distraught" because he had been 
sent.back to Officers Training School he started drinkin~, making the 
_t9unds of the. beach bars, and those in lliami. "Then", he testifiec;.: 

.. ~ .. "* * ·* suddenly I rea1,ized t.1-iat perhaps I would be 
apprehended i.f anJ"C?ne saw me swi?l[;ing around, Dnd 
I. thought it would be better if I cot a few hours' 
.,rest, and as Iewas ne:::-...-t to the Y.L:~C.A. I vrent in 
a.."ld. asked if I could have a. ·room there for a :few 
hours.*** I.went to bed ari.d as I lay ther3 I 

.. saw someone across. the vray get up and go .to the . 
door and cl~~e the door~ it was slightly open -
;.nd then I· sav, the. same person 'With .a cigarette ir+ 
his mouth $i.. tting there on a chair, and I guess - -
I'm sure he had seen ·me. He~vas conscious that I 

. wa_s awake, arid there seemed to. be like an invitation 
on his part for me to go over to him. ):- -i:- -i, I went 
ov~r to him and"I placed my hands· on his shorts, and. 
I kne.r I was doing wrong. I didn't want to do it. 
I knew.I wasn't doing right. I started fooling around 
but I didn't finish it. I went back to bed and I sort 

· o:f cursed my_ s~lf~ontrol. I picked-up my things, 
._took, my clothes, and vralked out11 (H. 42-45). ·. · 

. . _ The accused test:1..hed. that au his life he 1ies been attracted 
b;y. men·;;;. ever since he was a child. In t'ra.'1ce, he asserted, homosexualit:r 

· was ·ne;1ther uncommon nor denounced, ~d practicil'lG it had becorne natural 
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for.him•. He thoug9t there was nothing wrong with it. That night, 
in the donnitory, he could not control his feelings, which drink 
intensifies. Then too, he had thoucht, there in the Y.M.C.A., 
he was out of the line ofa duty- "and it wouldn't make any difference. 
I've kept rrry army record very clear" he procl~ed, 0 I thought the· 
Army would be the solution for me". He neither molested nor touched 
any occupant o.f the domi tocy, except tqe naked sailor in the chair 
(R. 46). 

1'When ·r left the room", he continued: 

."*
. 

* .;} I 
. 

lmew .Ihad done something wrong, and I went 
' upstairs to put on my trousers and leave the place. 

Then I was approached by these people and they asked 
me questions and I tried to be decent about it. I 
said I was expecting to be raised to a captaincy and 
I had army ambitions, I had great plans for the 
fut'Q.!'e, I lil{ed the anny very much•. I thought the 
aney- was doinG something for me ..:._ was solving my 
problem -- at· the time. i'~ -.-:--{:- At first I denied. i:· ,;:- * 
I just wanted to get out of there as soon as I could.
* * * I've been a good soldier, to my line of thinking.·
I respected my unif'orm .and I respect~d my reputation 
in the army, and I didn't want any mud thrown at it. 
I didn't want to be a disgra.ce to the am.y" (H.. 46-47). 

On cross~nation, he· ,testified 11:M:ost of my rontacts 
were literary people, artists. I paint. .I write. I've writt.en 
a few books in French; all that before I came into the army!1. Every 
homosexual relationship in which he had participated in civilian 
life "had alwa:ys been a mutual affair. ·rrm not promiscuous", he 
protested, "I've never been promiscuous" (R. 50-51). · 

5. .'.!.'he Specification alleges that the accused wrongfulzy and 
.unlawfully -plizyed ,vith the penis of an unknown sailor until the latter 
had an erectlon, and that. he attempted to cause said sailor to have a 
seminal emission, to the discredit of .the military service. The un-

, coptradict.ed evidence establishes the commission of the offense as 
alleged.·· Its effect of discrediting the milltary service - to· say 
nothing of its prejudice to eood order and military discipline - is 
too obvious to require elucidation. Neither-the accused's stutus as 
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'3- constitutional hori.osexual, nor his long continued_ indulgence o:f 
perverted tendencies in an environment nhere homosexuality was 
neither uncommon nor denounced, render his conduct with the sailor 
any less of an offense. Although he testified that he had had the· 
feeling, since he was out of the line of duty there at the Y.!!.C;A.., 
that "it wouldn't make any difference", he admits that, at the vei-y ' 
time of the occurrence, he was plannin.'.; his getaway; manifesting a 
sense of guilt, inconsistent w.i th any but a criminal. intent in the 
perpetration of the offense sp~cified•. Regardless of his conscientious 
scruples in such matters, however, this-offense is of a nature.to re
flect, such discredit on the military service, and is so· patently pre.:. 
judicial to f;OOd order and military discipline, that the mere proof 
of its commission establishes the offender•·s .unfitness for the service; 
and particularly for the high callill/T, o.f a. commissioned officer therein. 

6. "\"[ar Department records shovt, the accused to be, 28 years of. age~ 
He was inducted in Novemiber, 1940, commissioned a second lieutenant 
24 June 1942, and w~s promoted w f:i:rst lieutenant ·.26 Oetob~r ;1..94,2.·. 

7. ?he cour"ti was le ea.lly constituted. _, No errors ."injuriously 
a.ffectinr:; the substantial rights of the accused we?'.e comrtl.t'ted during· 
the trial. In the opinion of the Board o.f Review the record of trial 
is leenlly sufficient to support the fin::lings of guilty and the sen--r' 
tence, and to warrant confirmation thereof. A sentence of dismissal 
is authorized upon conviction of a violation of Article of War 96. 

lb,~~~~' Judge.Advocate. 
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SPJGN 
CM 236216 

l.st Ind. 

War Department, J.A.o.o., 31 JUL $3 - To the Acting 
Secretary of 17ar. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Heview in the.case of 
First Lieutenant. Henry L. Richards (0-560269), Air Corps. 

2. I concur in the opinion of the Board of l!ene,1 that the re
cord of trial is legally sufficient to support the findings and the 
sentence as approved by the reviewin~ authorlty, and· to- ,rarrant con
:f'irmation thereof. I recomu.end that ths sentence be confirned but 
that the forfeitures be remitted, and that· the sentence, as thus 
modi.fied, be carried into execution. · · 

. 3. Inclosed are~ draft of a letter for your signature, trans-
nd.tti.Z2g the record to the }?'reaident for his action, and a .form o! 
.&xecut:1.ve action designed ·i:,o carry into effect the foregoing recom
mendation should it meet 'With approval. 

~-----·-. 
· ~rem C. Cramer, 

Major General, 
The Judge Advocate General• 

.3 Incls. 
Incl l - Record of trial. 
Incl 2 - Dft. ltr. for. si.i;. 

Acting Sec. of War. 
Incl 3 - Form of Bxecutive 

action. 

(Sentece &I approved b;r reTiering authority- confirud l::u.t .forfeitures 
remitted. o.c.v.o. _241, 17 Sep 1943) ' . 





WAR DEPARTMENT 
Arm:, Service Forces 

In the Office of The Judge Advooate General 
Washington, D.C. 

SPJGK 
CM 236250 

UNITED STATES ) 

v. l 
Private MICHAEL GUERRIERO ) 
(32561186), 408th Ba.se Haad• ) 
quarters arid Air Base Squad• ) 
ron, Air Corps. ~ 

12 AUG 1943 

CARIBBEAN WING 
AIR TRANSPORT COMMAND 

Trial by G.C.M., convened at 
Morrison Field, Florida, 16 
April 1943. ·Dishonorable dis
charge a.nd confinement tor 
lite. Federal Reformatory, 
Chillicothe, Ohio. 

REVIEW by the BOARD OF REVmf 
LYON, mIJ. and ANDREWS, Judge .Advocates~ 

1. The. record of t,rial in the oaae of the soldier na.med above has 
been examined by the· Board ot Review. 

2. Aooused was tried upon the following Charges and Specifica
tions s 

CHA.RGE Is Violation or the 9211d Article ot War. 

Speoif'ioationa In that Prin.te Michael (NMI) Guerriero, 
408th Base Headquarters a.nd Air Base Squadron, Ancy' 
Air Bue, 36th Street Ai~ort,'Mia.mi, Florida, did, 
at or near Homestea.d,Florida, on or abO.t\t March 22, 
1943, forcibly and feloniously, against lier. will, 
have carnal knowledge or Mary Gayo.on. 

CHARGE IIa Violation or the 96th Article ot War. 

Speoif'ioationa In tha.t Prin.te Michael (NMI) Guerriero, 
408th Base Headquarters and ·Air Base Squadron, Army 
Air Ba.se, 36th Street Airport, Miami, Florida, did, 
at or near Miami, Florida, on or about Mu-ch 22, 1943, 
wrongfully an:l without proper authority apply to his 
own use, one Government vehiole, of a value of JnC>re 
than f'itty ($50.00) dollars, property of the United 
States, .furnished and intended tor the military 
service thereof. · 

He pleaded not guilty to Charge I and its Speoitication and guilty to 
Charge II and its Specification. He we.a found guilty 0£ both the Charges 
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and their Specifications. No evidence of previous convictions·was in
troduced. He was sentenced to be dishonorably discharged, to forfeit 
ell pay and allowances due ·or to become due, and to be confined at hard 
labor for the term of his natural life. The reviewing authority ap
proved the sentence, designated the Federal Reformatory at Chillicothe, 
Ohio, as the place of confinement, and forwarded the record of trial 

1for action under Article of War 6~. 

~. Evidence introduced by the prosecution showed that accused, a 
private, 408th Base Headquarters and Air Base Squadron, Air Corps, 
Miami, Florida {R.45); was dispatched, shortly before midnight, 21 
:Ma.roh 1943, to drive N~ss M:l.ry Gaydon, age 27, a civilian employee, from 
the Base Telephone Office to her home, in an Arnw ataff oar (R.26). The 
oar was the property of the United States, we.a worth more than ~O and 
accused had authority to use it only to take his passenger directly home 
and to return to the A:nrw Air Baee {R.24). Accused, accom:pe.nied by 
"Private Miller" {R.6,8), called for Miss Gaydon at about 12120 a.m. In 
about ten minutes they lef't, Miss Gaydon sitting in the front seat of the 
staff' oa.r between accused, who was driving·, and Miller (R.6, 7)., Instead 
of' taking Miss Gaydon home and despite he,r statement that she was tired 
a.nd wanted to go home, ·ID,d that her mother, was expe oting her, aocus ed 
drove to a point south of' Homestead in •the Everglades {R. 7-9). He turned 
off the main highway onto a dirt road, and went through a field out to a 
roadbed that wa.s being "worked on•. There he stopped and turned off the 
lighta (R. 9 ). Accused then turned and grabbed Mies Gaydon "like he wu 
crazy••. She begged him not to.do tha.t. But he said, "No•• •.he ce..me 
dOWll to get a loving a.nd he was going to get it. • • • they were going to 
Africa a.nd there was only•black meat over there.• (R.9.,10). He then 
asked Miller to help him "love her up•. Miller "acted as if he didn't 
want a. part ot it". AooWJed then asked Miller "to get out of the oar 
a.nd take a walk" •. The girl put her ann through Miller's a.nd begged him 
not to leave her alone. Accused again told Miller to leave and when the 
latter started to get out she 11did, too". ·Accused grabbed her, pulled 
her back in, down in the .seat and "in some way" was on top or her. His 
hands were on her throat•. He told.hers "You might as well give in". 
She said, "No". They talked for a while•. He again took her by the 
throat and.told her that "he would push harder if" she "didn't aa.y 'Yes'"• 
Yiu Gaydon again refused. Accused "acted like he was wild". He started 
to take the eaah oft her dress. She explained to the court th.at she 
feared he would tear it if she did not take it ott herself, a.nd, further, 
th.at if he tore her clothes off he would be afraid to take her back in 
that condition., would kill her and leave her out there (R.9,10). Accused 
ripped her dreu along the neok and sleeves, so she started to take her· 
other olothea off "so he wouldn't tear them, too" (R.10). Following 
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this, a.eoused told her if' she would get in ths bac.,k aea:t, he would not 
make her take h;ir olothea oft {R.10). She got out of the oar. - Sh& tes
tified sha might have run away had she not lost hor ahoas and h.".\d sb:IJ 
knc.'W11 where to run. •niere weran't any hou.aea around anyd1ere"., Ao~ 
oused grabbed her arm.an:! "hurled" h~r into the baok seat. Thero ao
oused pulled her dolfn in the seat am had intoroouree with her. The 
aot wa.s completed. There was penetration. It 1r&.8 stipulated th.at a 
physical examination made by a duly qualitiod phjoioian at 4 a.m., 22 
March 1943, indioe.ted "vaginal 'bleeding and eymen torn and blt'"Odirt&• 
Vaginal outlet showed etldenoe ot tr$.U111a and bleoding. Oiooar, trcm 
hymen and cervix revealed spermataica preoont in bath o~ara.• {R.11, 
22). Miss Gaydon testified that ahe did lWt kiok acoused (R.11) or 
fight, aoream (R.13). or yell (R.18)~ or 01:71 (R.14). &ho did co.y shr, 
"begged him Ei.11 the time to let Mr go" lUld too.t •h0 '\.tu • t:rug&l.llig . 
againat hill! botca.W:le he 1m.a "hurtiu&lll Mr• "terribly". SJIA.7 rudd r;ho 
was in cox:st.ant i'ea.r of hi.a killing hor* tlmt eh• l>U d'rdd fdr hor 
11.t'e (R.11). Arter the e.ot Miu Gn.ydoQ. u;t uut of tho otA.l'• :8lood wu 
oomi:ng down her legs. Aooused told Ml." ho thought ahe had doM it · •. ~ 
before (R.11.12). On the way ho.lno. aocuaod l~t Ui.ll•r drivo alld Ji;(jr• 
s.ue..ded the girl to Bit in the bu.ck IHto.t with :t..Ln to ntalk: it i:rn.-•• 
.He told her he Y/'U aorryJ thei.t ho .kn.aw ho hAd don.& WNng,. a..~ ub,i 
it there was anything h~ oould do. Sho said the ~ge )ll;.d boen dun•., 
"to juet forget it1

', never to do it tu b.l'lOther girl.. Ac;c,l.(il6j\ told hbr 
to report hi.."D. ii' she wished 6..lld that ht;, ud.gh.t tet dx "'" dtht :ft>Ufl tor 
it. · He wrote n. .fio-titiou.s ~ on ti. pieoo ot pap.er tar r..ai-. l.ar.•.r, l.a 
demanded it bo.ok {11..12) • .A.c<H.IIJQd u..r.il Miller d.tov-s har to J-<,ti,r houst5. 
She arrived thero a.b.rnt 3t30 s..m., l"ail itl tha t..outJd, Jl'.,;1. rwt'.U(l'f.i,f?r fUil1 

11said "Oh., Mother, they took ?06 to 'tlv~ ?;},te:r[!;l&.ll6S and raped '1W (R..,U, 
20). The police W*>r~ notified t.t i'.1.t:..G.; lill!l tho phyl:ii"al, &Ulllfoatior~ al,.. 
ready mentior.ei we.a had. at 4 i..m.. ',1/it.J", the fir.d.1~ u r,ti::,;,t,..,d (a~l~)~ 

Aooua ed t,utifiod in hia mm. t,..,;;,1lt. lid stat~d tt',41.:f; i.n tha t~itf~1i 
in queotion ho We.3 detailed to ~i.·:$ Mitid Gaydua, th@ i.til..p-i.,.)tJa Oi1t1to.i:;,,.:", 
home (R.30). Ile u.aed an "off.icif;.111 car f,u tHa li.l"'i'lHH,e v..ii hh h~i;;;.-;;;.;,... 
tions were "just to take tht;,;m wht,n, th~/ ww~<id t,Q, b~ill (!t~U),, wr;,1m 
Miss Geydon O$l!XI out ot the o!fi.oe 61_. g.;t fo. tl» t't'(}oi;; us.t h.)tli.<1,,ii'i:1 M"' 

oused and. i>iillor. Aoowse1', d;rowl/i (B.~2.\S).. tfu di(,f'1~ f.,,p;,~.'1 liv;:.wst~lli.d.~ 
a.we..y from her home, through quite f.i!. f6W L\,ii;y a~otivua~ Jf.i.¥11 lht4it.;;n di.i 
not object to goir..g that ta.r e;K.ti"-l1,)t tii..,,;t ghil< ....-.ko& ~~~..-...e,d t .. 1..-. L...:.;· 
oe..11 her m.othar. On the way •t~t> 1,\Ji"'f h\,,:,; 1:.......4 ,.;n hi11 iiwl.114"1•" (il... ~t,)'1 
AooUBed did not atop untU lw hwi t.,M tt.¥".;1.<~ &uct..:..Ji, wh.-a t.wi: t~,~ 
oft, stopped th• car, and erl1ll.i,'Ui>ii,iv~4 U!N U-ii>)..W (R,.i~).,. w th~ li'""t 
his 1111'wld U'O\Uld her•, l>..it $he dic:...~t \;~t l.JA to (:i"te).. ~.;,'..-...di '~~ 
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told Miller to get out of the oar. Ml.Iler got out of the· oar and went 
a.way. As he was leavine;. tb:I girl "grabbed Miller's hand". Accused 
asked her what was the matter. He said that "she laughed". Accused 
then started "loving her up"• and finally got her pants down to her 
knees, whereupon she took them off the rest of the way (R.26,27). He 
suggested they get in the back seat where there was more room. She 
agreed. Accused said she lay down in the back seat and that he lay on 
top of her and started piaying with her breast.s. He said that he 
"couldn'~ get worked up so" he "asked her to play with his privates". 
According to accused, 11she didn't want to" and he asked he:r;- a second 
time "and she took it in her hand and started playing with it" (R.27). 

Miss Gaydon, on oross-exa.mination. testified that when she got in 
the back seat she was sitting up and that accused took her hand and put 
it on his privates (R.17). 

FiI1Ally. accused put it in and asked her "Is it in" and she said. 
"Yes". After it was "in" she told accused nit.hurts". Accused stated 
that he then asked her if she was 11telling11 him that she had "never had 
this done" to her before. She repUed, "That's right". · At'ter this 
statement, accused said he was "done and didn't stay down another minute". 
He had ha.d an emission. She got up and the blood was pouring down her 
leg. There we..s a spot on the ground••• six or seven inches (R.32). 
She asked for his handkerchief and he gave it to her. She put on her. 
p&.Itts. got in the front seat with e.ocuaed. Miller came back, got in the 
other side of her, and they started back. On the way back, e.ooused said, 
he "got soared". He asked .Miller to drive and Miss Gaydon to get in the 
baok seat. Aooused testified& 

11 
• • • At first she didn't want toi I guess she figurt;,d I 

wanted to have intercourse with her a.gain, but I aaid, 'Get in 
the baok seat and I promise you nothing will happen' so aha got 
in the back seat; I got in 8.1:ld pleaded with her not to turn me 
in because I wa.a af'r&id her mother would find out and turn me 
in•. 

Accused testified f'urther that the girl said she had nothing against 
· him. They droTe her home.where she said, "Forget it 11 

, and went in the 
house (R.27.31). 

Private Francie J. Miller, 408th Base Headquarters and Air Base 
Squadron, Miami, Florida. testified for the defense. He accompanied 
accused and Miss Gaydon on the trip. According to him, they drove 
toward Homestead and finally turned on Red Road. Miss Gaydon asked 
to ahone her mother. During the trip down, there was singing. no 
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dirty talk. He put his arm on the back of the seat. But she put 1 t 
down. The witness explained t "She didn't like it there• I guess". 
She was sitting close to a.ooused. Her head was not on his shoulder 
(R.34-36). "When they stopped the ear, a.ooused uked Miller to get 
out. Miss Gaydon hung on. to his a.rm. But he got out and walked awa.7 
a.bout 30 yards. He observed accused and the girl change to the ba.ok 
seat. As they got out accused had his ann a.bout her shoulder. Accused 
did not throw her in the back of the car (R.37,40). Driving ba.ok he 
heard Miss Gaydon asked by accused if "she was going to turn him in". 
She answered, "No" - because it wouldn't help her any. She told ao
oused "she never wanted him to do to another girl what he ha.d done to 
her that night" (R.37). 

4. It is unnecessary to recapitulate the evidenoe. Accused aDd 
the prosecution are in agreement on most of the important fact,, even 
that there was penetration. The only conflict is that the proseoutrix 
testified. that she repeatedly refused the requests of accused for inter
oourse, begging him to desist and proceed no further, while accused's 
story is one of cooperation. The prosecutrix accounted for her failure 
to offer physical resistance and to scream on the ground of tear tor 
her life. Odd bi ts of evidenoe, found here and there in the reoord, 
corroborate the story of the proseoutrix. 

Accused testified that on the drive out, Miss Gaydon had her head 
on his. shoulder. Were this a fact it would ha.ve been significant of a 
possible receptive mood on her part. But Private Miller, a defense 
witness, denied it. Accused, himself, said tha.t when he stopped the 
oar he "put his hand around her" but she didn't want him to. 

When accused asked Miller to leave, accused said that the girl 
grabbed Miller's hand and laughed. Miss Gaydon testified she put her 
a.rm through Miller's and begged him not to leave her alone. Miller 
said, referring to this incident, "she hung on my arm". The words 
"hung on• fully corroborate the girl. Miller's version, of itself, 
shows her at this point fearful and terrorized. Aoouaed testified that, 
on the way home, he "got soaredn. He said, 11 I pleaded with~ not to 
turn me in11 

• Then, conscious of the incriminating implioationa of' this 
statement, he continued "because I was afraid her mother would find it 
out and turn me in". Only a wrongdoer is "turned in". It is clear ac
cused knew he was guilty of rape. A mere seduction would. have held no 
fear ·for · him. 

Furthermore, aooused's story, which is based on a theory of oom
pla.cenoy, omits sny item or oompla.int by the girl until af'ter his 
person had penetrated her. This element of his account isabsolutely· 
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inconsistent with the findings of the physical exami.n&tion. 

Th.us we ha.Te the story of the girl corroborated not only a.a a matter 
of law by the prompt complaint ma.de to her mother. but izt striking l?flrt, 

. by the testim.o:ey- of aooused. The peysioa.1 examination revealed a recent 
violation ot virginity,. 

6. There were subata.ntia.1 grounds on which the court wu justified 
in accepting the testimon;y of the proseoutrix a.nd rejecting the version 
of the attair as presented by aooused. The question is whether the facts 
aooepted by the court oonsti tuted rape in· violation of Article of War 92. 
Although the girl did not consent she did not resist physically. In fact 
she oooperated to the ooctent that a}:l.e usiated in removing her pants and 
in transferring to the rear seat. She explained this on the ground of 
tear tor her lite. It will be recalled that she was afraid that it he 
tore and ruined her clothes he would destroy her rather than take her 
back in that condition. It is not tor a court to determine that such 
fear is or 1a not justified. Its preqenoe in the mind of the victim is 
the only fact to be determined. The girl's story of her terror was 
plausible. This attack occurred sometime between 1 and 3130 a.m. in the 
darkneaa of the night. on a lonely roa.d in the Everglades. The lights 
of the oar'were ott. There we.a no one to respond to a call for help. 
There were no houses nearby. The road was unused. f1:iyaical resistance 
woul~ have been but a gesture. Against male strength., her agonizing 
pleas wen her only weapon. In these days when the newspapers an lurid 
wi.th photographs of outraged girls and women, their bodies cold in 
death in lonely spots. it is not unreasonable to believe that ••x attacks 
often find the victims frozen in fear, unable to resist. The fact that 
a girl in such •urroundinga. under such ciroumstanoes, finding her pleas 
to chin.fey unavailing., fails to present physical. resistance 1a not a.a
tounding. Nor does failure to resist. under such circumstance• minim.lie 
the outrage or make it leas than rape. 

"Force and want of oonaent are indispenaa.ble in ra.pe J but the force 
involTed in the act of penetration ii alone sufficient when there ia no 
consent" (ll.C.M. 1928, par. 148~)· 

The kind and degree ot resistance which must be exerted, and which 
may be reasonably expected. depend upon the physical and mental condition 
ot the parties, their agea and the-rela.tiona existing between them, and 
the surrounding circumstance, (Sec. 675, thderhill' a Criminal ;Evidence. 
4th F.d., 1935). 

"Consent~ however. reluctant, negatives rapeJ but when the woman is 
inaeneible through fright. or where she ceases resistance under fear of 
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death or other great ha.rm, the oonsumna.ted act is a rape• (Wha.rton'• 
Criminal law, Vol. 1, Seo. 701). 

There waa aubstantial, credible evidence to support a determination. 
by the court that the proseoutrix in this oase did not consent in her 
heart, and that her resistance ceased through fear of death or other 
great harm, and to support all the essentials of Charge I a.nd the Speci
fication. 

In addition to accUled's plea of guilty of the·Specification of 
Charge II and guilty of the Charge, the prosecution presented con-· 
elusive proof of the unauthorized use by accused of a Govermn.ent vehicle, 
as alleged in the Speoifioation of Charge II in violation of Article of 
War 96. 

6. The reviewing authority erroneously designated a Federal Re- · 
formatory as the place of confinement. _ Under the instructions contained 
in a letter dated 26 February 1941 (AG 253, 2-6~41,E), f'rom The Adjutant 
General, a penitentiary should have been designated as the place ot con-
finement. · 

7. The court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial: 
rights of accused were oommitted during the trial. In the opinion of 
the Board of Review the reoord of trial is legally sufficient to support 
the findings of guilty and the sentenoe. Confinement in a penitentiary 
is authorized by Article of War 42 for the offense of rape, recognized 
as an offense of a civil nature and so punishable by penitentiary con
finement for more than one ·year by Section 22-2801, District.of Columbia 
Code. 

Judge Advocate. 

J\.idge Advocate • 
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WAR DEP»\Rl'MENT 
A:rmy Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

(3&7) 

SPJGQ 
CM 236301 ·• 1 JUL 1943 

UNITED STATES ) ALASKA DEFENSE CCJJMAND 

v. ~ Trial by G. c. M., convened at 
. ) Cordova, Alaska, 8-ll March 

Private FLOYD R. STEPHENSON ) 1943. Dishonorable discharge 
(20728898), Company H, 138th) and confinement for life. 
Infantry. ) Fbnitentiary. 

REVIEW by the BOA.RD OF REVIEW 
ROUNDS, HEPBURN and J?REDERICK, Judge Advocates. 

1. The Board of Review has examined the record or trial in the 
case of the soldier named above. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHA.RGE: Violation of the 92nd Article of war. 

Specification: In that Private Floyd R. Stephenson, 
Canpany H, 138th Infantry, did, at Cordova, 
Alaska, on or about January 2, 1943, With malice 
aforethought, 'Willfully, deliberately, felonious
ly, unlaw.f'ully, purposely, maliciously, and nth 
premeditation kill one Lena Allen, a human being, 
by cutting her With a knife. 

The accused pleaded not guilty to and was found guilty or the Charge and 
Specification. Evidence o! one previous conviction by summary court
martial for absenting himself from guard-post, 1n violation·o! Article 
or Wal'. 96, was introduced. He was sentenced to be dishonorably dis
charged the service, to forfeit all pey- and allowa.ooes due or to-become 
due, and to be confined at ha.rd labor for the remainder of his natural 
lif'e. The reviewing authority approved the sentence, designated the 
Federal Penitentiary, McNeil Island, Washington., as the place o! con
finement and forwarded the record o! trial for action pursuant to 
Article of War 5~. · 
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3. The pertinent evidence :i;:iroduced at the trial shows that on 
2 January 1943 accused was stationed outside of the small town of 
Cardova, Alaska. On that day he obtained a pass lDld went to Cordova 
about noon.· He did s0100 shopping a.round the town and conswood from 
time to time intoxicating drinks. 

It was contrary to Army Regulations for soldiers to associate 
?d.th the native girls. About 5 p.m. accused was in the Club Bar 
and there saw three native girls seated at one errl of the bars Ann 
Stevens, Nancy Eli and Lena Allen. He spoke to the girls. He had 
never seen Lena Allen before. The other two he had previously known. 
Because of the :i;:iresence of n military policeman he said very littJ.e. 
Lena Allen suggested that he follow them after they left~ They left 
the Club Bar shartzy thereafter and he followed them to a cabin 
located on a hill in the back of the Holland House, fifty or mare 
feet off ocean Dock Road, Core.ova.·' It was a one-roan cabin contain
ing a few chairs, a table and a folding bed (Ex. 2). The three girls 
were there. They sent him for liquor. He returned with a quart of 
whiskey which .was almost entirely consumed by the four. A.bout 7130 
p.m. two military policemen came to the cabin and took accused awq. 
Ann and Nancy left the cabin at 8 o•clock, leaving Lena Allen there 
al.one and in a drunken condition (R. 14-19). The accused was taken 
to the military police station but released about 8130. He there
upon returmd to the Club Bar and asked Nancy Eli where Lena Allen 
was. She testified that she replied she did not know (R. 16). The 
accused testified that she told him she was still up at the cabin. 
According to the verbal admissions made by accused to the Deputy 
United States Marshal, Dan. Manning, accused returned to the cabin 
and Lena Allen let him in (R. 100-101). She ,rag drunk. He talked 
to her for a while. She lay dawn on the bed and he lay down beside 
her. She put her hand in his pocket. He either pushed her away or 
slapped her. He went tthay wfre1t. He recalled taking his knife out 
of his pocket and opening the blade. He thought he used it, but did 
not recall where he cut her. He got up off the bed. The girl's 
l\reight caused the side o:f the bed tows.rd the wall to go down and 
the outside to til:t; up. He picked up his' gloves and cap; put; the 
knife in one glove; le.t't the cabin; and W9nt to the u.s.o. in 
Ccrdova. There he washed the blood of:f his hands and off his knif'e 
(R. 101). 

About 9130 p.m. accused ap:i;:iroached Corporal Adolph J. · Gruner, 
761st Military Police Battalion, who was on duty in Cardova - only a 
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!ew blocks away !rom the cabin - and handed to him his knife. The 
accused said, "You better take this be!ore I hurt somebody else***• 
I just cup up a IO.ootch" (R. ? ) • A "I0.ootchtt is a native fanale. 
Gruner_ placed him under arrest and together with Sergeant John c. 
Tobin went to the cabin where they found the body of Lena Allen ly
ing on the tilted bed~ Doctor Caroll D. Parld.nson, Chief of Police 
Preston Williams and Dan Manning were sunnnoned. Photographs of the 
interior of the cabin and of the body were taken (E>cs. 2, 3, 4 and 
5). Dr. Parkinson examined tre body and pronounced her dead at 
10:05 p.m. · He observed three wounds. The windpipe was severed by 
a cut leaving a hole large enough to insert two fingers; a cut on 
the face extencµ.ng down to the mouth; and a double cut 10 to 11 
inches long.on the left thigh to the bone. A later examination dis
closed a crest wound into the lung cavity and about six cuts on the 
right hand. Death was caused by the severed trachea and the result
ing loss of blood (R. 51-52). The bodywas identified as that o£ 
Lena Allen (R. ?l-72). The women in the Holland House heard some
one leaving tm cabin an'1 using the only path to the road about 9 
p.m. They looked out and sn.w it was a. man dressed like a soldier 
(R. i;J.-47). 

Corporal Gruner described accused at 9130 p.m. as excited and 
W k1 ng rapidly as i! insane. He smelled liquor on him but he was 
not drunk. He asked accused if m killed her. Accused said he did 
not lmow (R. 11-12). Sergeant Tobin observed that accused had been 
drinking but was not dr1ll1k (R. 20). He was nervous and crying after 
he was arrested (R. 26-Zl). Private Richard F. Nabe was present when 
accused was brought into the military police station on the afternoon 
o£ 2 January 1943 and observed that he had a pocketlmife similar to 
the one produced at the trial (R. 37-39). 

Private Firet Class Tom Polk was present when Corporal Gruner 
arrested accused. He described tre accused as excited and repeated
ly stating he was sorry and that he did not mean to do it•. He s.gi9-_ 
they probably "had a. murder on your hands" (R. 49-50). ~·Bioodstains · 
were found on tba knif'e, the left cuff of accused• s blouse, the left 
cuff o£ hi~ shirt and the left glove (R. SJ). 'lhe accused was left 
handed. The accused orally related to the local police officers his 
actions during tre dey and· evening leading up to his valunta.ry sur
render to Corporal Gruner in the manner described above (R. 100). 
They prepared two written confessions but neither was permitted in 
evidence (EY..s. 9, 10). 
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Three members of a zoodical board appointed to determine the san
ity of accused at the time of the alleged murder and also at the time 
of the examination testified regarding their investigation and that 
the board, was una.1U.1I1ously of the opinion that accused was sane upon 
both occasions (R. 154-161). 

4. The accused's rights were explained to him ani he elected to 
testify in his own behalf in substance as follows: He had no emotion
al trouble before getting into the Army, after which he started dri,nk
ing and learned that he did things when intoxicated of 'Which he had no 
knowledge until he was told about them. He came to Cordova about noon 
on 2 January 1943; purchased a watch and ring; ate dinner w.i.th Car
poral Gruner; boug.11t and consumed a pint of whiskey; an:i went to the 
Club Bar. There he met the three native girls. He was warned by a 
military policeman to stay awa:y from them, but he followed them to 
the cabin. He bought a quart of 'Whiskey which was almost entirely 
constlllJad by the four of them in the cabin. About ?:30 p.m. 1 two 
milita17 policemen cam3 in and took him to the r.dlitary police station. 
He was released about 8 :30. Learning that Lena Allen was still in the 
cabin he returmd there for the sole purpose of having sexual relations 
with her. Lena let him in and shortly thereafter sat on his lap on a 
chair. He remarked that the chair was broken., so Lena lay down on the 
bed and motioned for him to do likewise. He got upon the bed and~
braced Lena for about 15 minutes when she put her hand into his pocket. 
He either pushed her away or slapped her. The next thing he knew she 
was lying there all bloody with her hair matted down over her face. 
He got up and the bed tilted. He grabbed his cap., gloves and whiskey 
bottle and left. He threw the bottle behind the house and went dom 
the path., putting on his gloves, and noticed for tb3 first time that 
he had his knife in his hand. IIe stopped at the u.s.o. and washed 
blood oi'f his hands and his knife. He did not know 'Whether he used 
the knife ar not (R. 134-141). He just "blew upn when sh3 put her 
hand into his pocket. The sight of her lying there waa horrible and 
sobered him up. In explanation o.f his remark to Corporal Gruner that 
ha had cut up a "Klootch", he said that he had concluded he had done 
that froo the fact that he had a knife in his hand and had blood on 
his hands. He had no ill-will or hostility toward her and would not 
have done such a thing if he had been in his right mind. 

5. It wa.s clearly shown by competent evidence in the record tha.t 
Lena Allen was ld.lled on 2 January 1943 at Cordova, Alaska., by having 
her trachea severed by e. sharp instrument. All of the surrounding cir
cumstances iisclose beyond a reasonable doubt that the sharp instrument 
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used was the kn:U'e o! the accused and wielded by him as he and the de
ceased lay on a bed in a cabin. The viciousness o.f · the attack and its 
purpose is shown by the nature and size o.f the wounds inflicted. The 
pocketknife was wielded with such force as to sever her iVindpipe; to 
open a hole in her throat large enough to insert two fingers; her hand 
was cut in six places; her thigh laid open to the bone with a cut 14 
inches ·1ong; her face slashed. The only question left to determine 
is -.met.her the act was committed by the accused in such a manner as 
to constitute murder as described in the Specification. 

Murder is defined. as "*"* the unlawful ld.lling of a human being 
with malice aforethought". The word 1tunlaw.ful" as used in this defin
ition means· "*** without legal justification ar excuse". A justi
fiable hamicide is "a homicide done in the proper per.:f.'onnance o! a 
legal duty ***•" Furthermore, an excusable hanicide is one "~ 
lVbich is tm result of' an accident or misadventure in doing a lawf'ul 
act in a lawful manrar; or which is done in self-defense on a sudden 
a!f'r~ *3'*"• The definition of murdel:' requires that the death o! the 
victim "*** take place within a year am a day of the act or omission: 
that caused it***" (par. 148a, M.C.M., 1943 ). It is universally 
recognized that the moat distinguishing characteristic o! murder is 
the tlement of "malice a.forethought". The_ authorities, in explaining 
this term have stated that tffl term is a technical one am. that it can
not be accepted in the ordinary sense in which tha term m~ be used by· 
the layman. In the £ aJnous Webster case, ·Chief Justice Shaw explains 
the meaning of malice a!orethought as follows-a · 

\ 

"*** Malice, in this definition, is used in a 
technical sense, including not only anger, hatred, and 
revenge, but every·other unlawful and unjustifiable 
motive. It is not confined to ill-will towards one or . 
more individual persons, but is intended to denote an 
action flawing from any wicked and corrupt motive, a . 
thing done malo ~, where the fact has been attern
ed 'Yd.th such circumstances as carry in them the plain 
indications o! a heart regardless o! social duty, and 

·fatally bent on mischief. And therefore malice is im
plied from any deliberate or cruel act against another, 
h~ever sudden. 

* * * * * *"*** It is not the less malice a!orethought, with-
in the ,neaning o.f the law, ·because the act is done sudden
ly after the intention to commit the hcmicide is formeda 
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it is suf'ficient that the malicious intention pre
cedes and accompanies the act of hanicide. It is 
manifest, therefore, that the words 'malice afore
thought', in the description of.murder, do not imply 
deliberation, or the lapse of considerable time be
tween the malicious intent to take life and the actual 
execution of that intent, but rather denote purpose 
and design in contradistinction to accident and mis
chance" (Commonwealth v.· Webster, 5 Cush. 296; 52 Am. 
De?• 711). 

Similarly, the Manual for Courts-Martial defines ma.lice 2.fore
thought as follows: 

- . 
"Malice aforethought. - Malice does not neces

sari:cy: mean hatred or personal ill-will toward the 
person killed, nor an actual intent to take his life, 
or even to take anyom 's life. The use of the word 
, aforethought t does not mean that the malice must ex
ist for any particular time before commission o:r the 
act, or that the intention to kill must have previously 
existed. It is suf'ficient that it exist at the time the 
act is canmitted11 (par. l.48~, p. 163, M.c.M.). 

When the evidence is examined in tre light of the above concepts, 
it beccmes apparent that the accused is guilty as charged. The circum
stances show beyond any reasonable doubt that _the accused Id.lied the 
deceased at the place and time alleged. There was no claim of justi
fication or self-defense. · He cruelly slashed and cut the deceased and 
left her to bleed to death. Drunkenness was no excuse. His acts were 
willful, deliberate, .felonious, unlawful and premeditated. Every ele
ment of the crime has been shown beyond a reasonable doubt • 

. 6. The charge sheet shows that tl:e accused is, 19 years of age, 
that be enlisted in the National Guard on 20 December 1940 and was 
imucted into the Army of the United states 23 _December 1940. 

7. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial,. In the opinion of tl:e Board of Review the record or trial is 
legally sufficient to support the findings and the sentence. A sentence 
of imprisonment for file is authorized upon conviction of a violation of 
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Article of 1;';a.r 92. Confiooment in a penitentiary is authorized by 
Article of Uar 42 for the offense of murder, recognized as· an offense 
of a civil nature and so punishable by penitentiary confinement by 
sections 273 and 'Z75 of the Criminal Co.::l.e of the United states (18 
u.s.c. 452, .454). 

Judge Advocate. 

Judge Advocate. 

' 





WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. · (375) 

SPJGN 
CM 236309 

U N·I TED ST ATES ) 5TH DISTRICT ARMY AIR FORCES 
) TECHNICAL TRAINING COMMAND 

v. ) 
) Trial by G.C.M., convened at 

Second Ueutenant SIDID.."'Y J. ) Miami Beach., Florida, 26 May 
MASON,(0-922985)., A. C. ) 1943. Dismissal. 

---·---------
OPINION of the BOARD OF REVIEW 

ROUNDS., HEPBURN and FREDERICK, Judge Advocates --·----·------
l. The record of trial in the case of the officer named above has 

been examined by the Board of F.eview and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation vf the 96th Article of war. 

Specification: In that 2nd Lieutenant Sidney J. Mason, Air Corps, 
Attached to 304th Technical School Squadron, Officer 
Candidate and Officers' Training School, Al'tny" Air 
Forces Technical Training Command., Miami Beach, Florida, 
was at Miami Beach, Florida, _on or about May l, 1943, 
drunk in quarters. 

CHAOOE II: Violation of the 61.st Article of War. 

Specification:. In that 2nd Ueutenant Sidney J. Mason, Air Corps, 
Attached to_ 304th Technical School Squadron, Officer 
Candidate and Officers' Training School, Army Air Forces 
Technical Training Command, Miami Beach, Florida., did 
without proper leave, absent himself fran his station 
at Miami Beach, Florida, from about 1300 o'clock, April 
29., 1943., to about 1300 o'clock, May 11 1943. 

He pleaded not guilty to and was found guilty of the Charges and Specifica
tions. There was evidence submitted of one previous conviction of having 
been drunk in uniform and in quarters. He was sentenced to be dismissed the 
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service, to forfeit all pay and allowances due or to become due, and to 
be· confined at hard labor for six months. The reviewing authority approved 
of only so much of the sentence as provides for dismissal and forwarded the 
record of trial for action pursuant to Article of War 48. 

3. The evidence for the prosecution shows that on 20 April 1943 
accused was assigned by verbal order to duty with captain H. M. Bremer 
S-4 of OC & OTS at Miami Beach, Florida. On 29 April 1943 accused left 
his post for lunch but failed to return that day and remained away the 
following day 30 April 1943 and l May 1943 (Re 19). Because of this ab
sence captain Harvey D. Davidson on l May 1943 telephoned the Sinclair 
Hotel in Miami, Florida, where the accused was quartered, and after talking
to the accused, went to his room in the hotel. The accused came out of 
his room and 11&.s visibly drunk. He staggered. He stumbled down the stairs. 
He fell down. When told to get· into the back or the captain's car he fell 
flat on his face in the rear (R. ?). His speech was unintelligible and he 
smelled of alcohol. The Sinclair Hotel was not within the camnand area of 
OC or OTS (R. 9)• · 

Private H.J. Fisher who drove the car corroborated that accused was 
drunk (R. 19). 

Master Sergeant L. J. Longacker who observed the accused when he 
arrived at the Helen Mar Hotel with captain Davidson testified that the 
accused was drunk (R. 12). Sergeants Delbert Reese and Robert c. Anderson 
s1rn1larly tesillied (R. 15, 17). captain John B. Nicholson, :Medical Corps, 
examined the accused at 4130 p.m., l May 1943 and found him in a dro-ey 
condition and smalling of alcohol. A blood test showed acute alcoholism 
(R. 18). 

On 2 May 1943, the investigating officer, Major G. w. Kreya, inter
viewed the accused. The accused voluntaril.J signed a confession in which 
he admitted that he had intended to.return to work on 29 April 1943 but 
!or no reason did not do so. Instead he 1'8llt to his hotel room and had 
a raw highballs before he retired. On 30 April 1943 he mmt to Miami. 
to see a man, but could not locate him, so he had a eye high.ball and re
turned to his quarters about noon. Ha knew that he had no permission to 
leave .his duties and should have reported to duty. He drank a pint of 
liquor. On l May 1943 everything was hazy. He was drunk in quarters all 
morning and also when captain Davidson .tound him. He blamed his "drunken 
spella• on his loneliness. It was_ not an a~tempt on his part to get out 
of the service. (Ex. l) -· 

4. In defense the accused established by stipulation that he was 
40 years of age, married ten years, father of two children, and far 12 
years was a professor of physics at Niagara University. His rights regard
ing testifying 11ere explained to him. He elected to remain silent (R. 25-26) • 
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5. The specification under Charge I charges the accused with being 
drunk in quarters on l May 1943. The evidence was overwhelming that the 
accused emerged from his quarters on that date in a visibly drunken con
dition. Many witnesses testified as to his inebriued condition.· He 
admitted that he was drunk in quarters on that date in his 'Wl'itten state
ment. Drunkenness alone may constitute a violation or Article of' War 96. 
Proof of disorderly conduct is not·necessary CM 114900; 121290; 197398. 
There was ample evidence to sustain the finding of guilty of the Charge 
and Specification. 

With reference to Charge II and its specification the prosecution 
clearly ·proved by Captain B_remer.,_ his immediate commanding officer., that 
the accused failed to return to his place of duty f'ran noon of 29 April 1943 
through l May 1943. The accused admitted that he remained away during this 
period of time without leave or authority. The evidence was therefore 
sutf'icient to support the charge of being absent without proper leave from 
his station from l. p.m. 29 April 1943 to about l p.m. l May 1943. 

6. The record shows the accused to be 40 years of age•.He was com
missioned a 2nd Lieutenant on 3 March 1943 without prior military service. 
On 12 April 1943 he was convicted by a General. Court Martial of' being drunk; . 
in uni£orm in a public place and in quarters on 25 March., 8 April and 9 
April 1943 and sentenced to forfeit $50 per month £or six months. The sentence 
was approved and ordered eJCecuted an 29th April 1943 (~. A.) 

7. The court was legally constituted. No errors injuriously a!'fecting 
the substantial rights of the accused ,rere committed during the trial. In 
the opinion of the Board of Review the record of trial is legally sufficient 
to support the £indings of guilty and the sentence1 as approved by_reviewing 
authority and to warrant confirmation ot the sentence. A sentence of 
dismissal is author(T/~ upon conviction of 'Violation o! War 61 and 96. 

j~ Judge Advocate. 

Judge Advocate. 
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1st Ind. 

\'far Department., J.A.G.o • ., \943 - To the Acting Secretary 
of liar. 2, 6 JU\.. . 

1. Herewith transmitted for tlE action of the President are the 
·record of trial and the opinion of the Boa.rd of Review in the case of 
Second lieutenant Sidney J. Mason (0-922985)., Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the i'indings of guilty and 
the sentence as -approved by the reviewing authority and to warrant cori
firmation of the sentence. I recommend that the sentence as approved 
by the reviewing authority be confirmed and carried .into execution. 

3. Inclosed are a draft of' a letter i'or your signature trans
mitting the record to the President i'or his action, and a i'orm. of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

~-C!...~ 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls. 
Incl.1-Record of trial. 
Incl.2-Drai't of let. i'or 

sigJ..Sec. of War. 
Incl.3-Form of action. 

(Sentence as approved~ reviewing authority' confirmed. 
G.C.M.O. 212., 2 Sep 1943) 
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WAR DEPAR'IYENT 
Array Ser-rice Forces 

In the Office of The Judge Advocate General 
Washington, n.c. 

(379) 

SPJGH 
CM 236323 

UNITED STATES ) 26TH INFAN'IRY DIVISION 
) 

v. ) Trial by o.c.M., convened 
) at Camp Gordon, Georgia., 8 

Private HARRY C. McCLAIN ) June 1943. Dishonorable 
(68834l3), 39th Signal ) discharge ( suspended) and 
Company, alias :Private ) confinement for five (.5) 
LARRY McNEIL (34548017), ) years. Rehabilitation 
Headquarters Company, 2nd ) Center. 
Batt~llon, 424th Infantr,r. ) 

OPINION of the BQ\RD OF REVIEW 
HIIL, DRIVER and LOTTERHOS., Judge Advocates 

1. The record of trial in the caae of the soldier named above has 
been examined in the Office of The Judge Advocate General and there 
found legally insufficient to support the findings and sentence. The 
record has now been examined by the Board of Renew and the Boa.rd submits 
this., its opin:..on, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci.fica
tion: 

CHARGE, Violation o£ the 58th Article o£ War. 

Specification: In that Private Harry C. McClain, 39th Signal 
Company alias Private Larry McNeil., Headquarters Compaey 
2nd Bn • ., 424th Infantry Regiment did, at A. p. Hill 
Militar,r Reservation, Virginia, on or about September 7, 
1942., desert the service of the United States and did 
remain absent in desertion until he was apprehended at 
Fort Jackson, South Carolina, on er about May 6., 1943. 

He pleaded not guilty to and was found guilty of the Charge and Specifi
cation. Evidence of one previous conviction was introduced. He was 
sentenced to be dishonorably discharged the service., to forfeit all pay
and allowances due or to become due, aDd to be confined at hard labor 
for five years. The reviewing authority approved the sentence, ordered 
it executed, but suspended the dishonorable discharge, and designated the 
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Rehabilitation Cent$r, Fourth Service Command, Fort Jackson, South 
Carolina as the place of confinement. The proceedings were published 
in General Court~artial Orders_ No. 2S, Headquarters 26th Infantey 
Division, 12 June 1943• 

3. 'l."he absence or accused as alleged is shown by' morning report 
entries (Exs. A and C). Shortly before accused absented himself witll
out leave (7 September 1942), he borrowed maiey from various enlisted 
men, ldth lfhich he started a laundr,y in the comp8IV. About the begin
ning o£ April 1943 Warrant Officer (Junior Grade) William· Bcnrl19r: saw·· · 

.accused in the lobby of a hotel in Columbia, South Carolina, called him 
by name but the accused did not turn around, and in a conversation 
called him •McClain" but the accused said '\Dy' name is McNeil". Later 
vr. Bowler spoke· to the company canmander, who sent him over to Head
quarters Compa.ey, 424.th Infantry, with t•o other men, for the accused. 
A lieutenant there asked accused whether he lmew Mr. Bowler and these 
men, and the accu.sed said "he never saw lU\Y" of us before", and did not 
indicate that he was "McClain". First Lieutenant Emil J. Schmidt, 
39th S1.gnal. Compaey-, 1lho saw accused at the orderly room of •this 
compaDJ"' or the 424th Infantry, stated "From all outward appearances, 
he didn't seem to recognize me•. When Second Lieutenant Will1am s. 
Crosby- investigated the .charge, the accused did not indicate that he was 
Harry McClain. Larry McNeil (34.548017) and Harry C. McClain, Jr. 
(6883413) were positively identified as the same person .by a certiticate 
of identity- fran the Adjutant General's Office (Ex. D), fingerprints of 
Larry McNeil (Ex. E), .t'ingerprints or Harry c. McClain (Ex. F), report 
o.t' physical examinaticn or Larry McNeil (Ex:. G), Form 20 card or LaIT7 
McNeil (Ex. H), Form 20 card of} Harry C. McClain (Ex. I), and numerous 
witnesses 'Who knew the accused (R. 5-20). 

4. The accused testified that according to the old service records 
his name was Harry c. McClain, that the first thing he recalled was 
-.aJJdng on a highway, and being picked up by a man, that he read papers, 
noticed that men were being inducted, YOndered what it was al1 about, 
and .t'ound him8el.f in Fort Pierce, Florida. He worked on a citrus .t'arm 
in Florida under the name of Larry McNeil and could· not sq where he got 
the name. He 11as not sure who he was and had a feeling something ns 
wrong. He was inducted at Miami Beach, Florida. He went to Camp 
Bl.Anding and from there to Fort Jackson. He studied hard and 'RS made 
an acting corpOl"al. He did not !eel that he had been in the Army before, 
but everything eeemed veey easy to him. One night at a hotel he was 
accused of being McClain, but "the name was not familiar to me. I 
thought they had the lfrOng person. I explained to him that I was McNeil, 
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and that I had a pass to come 1n town * * * Then I didn•t hear arry 
more for about three or four weeks". He stated that he had not seen 
the persons who identified him before he saw them at Fort Jackson, 
did not remember being in the State of Virg~, had never heard o! 
A. p. Hill :W.litary Reservation until he was 1n the guardhouse, and 
his head was aching "quite a bit" when he was picked \11 on the road 
(R. 21-23)• . 

On cross-examination, redirect examina~ion s.nd examination 
by the court, he could remember practically nothing about his past, 
did not know that he had a wife, coul.d not identify a photograplt, and 
stated that he.had talked to no one about his amnesia, that no one 
outside the Aney" lmew the situation, and that he named Mr. Hawes, the 
man for whom he worked in Florida, as his beneficiary because he was 
the only man the accused knew (R. 23-31) • 

5. On rebuttal the prosecution introduced a photograph of a 
young wanan (Ex. K), which was found in the barracks bag or accused 
a.tter he left the 39th Signal Can:pany (R. 31-32). 

6. At the arraignment, the 9-9fense requested a continua.nee on the 
grounds that there had been insufficient time to prepare the case, th.at 
witnesses were located at a great distance, and that it was believed 
that il a. continuance of two weeks should be granted the de1'ense would 
be able to shOlr that the accused was a victim o! amnesia and might 
obtain witnesses or depositions to sustain the defense. The prosecu
tion objected to a continuance, o!f'ered to stipulate what the witnesses 
woul.d testify if the defense would state l'lhat the testimony woul.d be., 
and suggested that the court reserve its decision and hear the case. 
The court was· closed, and then announced through the president that the 

· trial would continue, "and that the accused was given fifteen days in 
order that witnesses or depositions coul.d be produced (R• 4). 

At the conclusion or defense testimoiv- the prosecution made a 
motion to vacate the "motion of the defense• for a continuance, 11hidl 
was granted, and the continuance originall;r granted was vacated (R. )1). 

None or the evidence adduced at the trial conflicted in arq 
substantial particular "With the claim or amnesia, and it appeared that 
the request far time to prepare a defense based t.Aereon was made in good 
faith. The charge sheet was served on accused on 4 June and the tri&l 
1'&S on 8 June. 

-3-
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7. •To try a man tor charges u:pon 1rirl.ea he is ignoran~
until he canes into court is not due process of law. 
It deprives him o£ all opportunity to consider or pre
pare his defense, cmd thus deprives him _of a most sub
stanttal and well recognized right. The question of a 
caitinus.nce is one £or the sound discretion o£ the 
court. It is believed, however, that when it is ap
parent upon t)'le record that the court has abused its 
discretion, the conviction should be held illegal• 
{~ l266Sl) 

, "The right to prepare £or trial is fundamental. To 
detJY" this right is to deny a trial. Article of War 70 
provides •In time o! peace no person sh.all against his 
objectiOD. be brought to trial before a. general. court
mart.ial. within a period of' five days subsequent to the 
senice oi' charges upon him•. This does not mean that 
during war an accused may be deprived o£ the right to 

· prepan his de!ell88. Nor does it mean that in time o! 
war such preparation ehaJ.l be limited arbitrarilT_to five 
da:y11. The limitation by implication contained 1n this 
.Article Bhottld be applied with great care and only when 
the rights ot the accused are not prejudiced therebY"·· · 
(ar2Jlll9, Loekwood) 

AJ.thc:lligh the provi.non .in the }.f&nual. tor Courts-Martial that 
tbe..,.efusal by ·a court to grant a contin,mnce 'Where a reasonable cause 
ie ~own will not nul.lity the ·proceedings, but ma;y be good groond i'or 
directing a rehearing (lICJl, 1928, par., S2b ), will no~ Test tun 
discretion in the court, yet where it clearly appears that &n accused 
haa been deprived ot the fundamental. right to prepare and present a 
defenae made in good. i'aith, by the action of a court in denying a 
reuc:mable caitinuance, 'the conviction should be held illegal. 

8. The absence as alleged was conclusiTely proved, and the . 
length ot absence would normal.J.1'. be sutticient to sustain a finding of 
the intent to desert. The Board ot Review is of the opinion, however, 
under the alrcmastances and within the rule stated above, that it 
was an abuse ot discretion for the court to vacat.e the continuance 
which had been granted, and that this action of the court injuriously 
affected the substant4]. rights ot the accused. Ii' in tact the accused 
was a n.ct:im of 'amnesia (and there was no substantial. evidence to the 
contrary), it would necessaril.7 require more than four da;rs to make an 
investigation, locate witnesses, obtain their testimoey, and consult 
medical experts. 
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9. The Board ot Review 1•, therefore, of the opinion that the 
record of trial 1a leg~ in.sutticient to support the t1ndings ot 
guilty and. leg~ ~ficient to a'Qpport. the sentence. 

-.~~ .· 

~~ - /~t::•Judge Advocate 
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1st Ind. 

war Department, J.A.o.o., - To the Secretary cf War. 
S· AUG 1943 

1. Herewith transmitted !or action o! the Under Sec:retary o! War 
under Article o! War 5o! as amended by the act o! 20 August 19.37 {SO 
Stat. 724; 10 u.s.c. 1522), and Ex:ecutiTe Order 936.3 dated ~ 2.3, 
194.3, is the record of trial in the case of :Private Ha1T7 c. l!cClain 
(688341.3)., .)9th Signal Canpany., alias Private Lan7 McNeil (.)4S48017)., 
,Headquarters Canpaey., 2nd Battalion., 424th In!ant1"1'• 

2. I concur in the opinion of the Board of Review and, for the 
reasons stated therein, recommend that the findings and-sentence be ft
cated and that all rights., privileges and property of which accused has 
been deprived by virtue of 1taid sentence be restored. 

, 
3. Inclosed is a i'orm of action carrying into ef.tect the recom

mendation above made. 

T. H. Green, 
Brigadier General., u. s. Anrrr, 

.Assistant Judge A.dYocate General, 
In Charge ci' Kil.1:tar;y JUBtice. 

2 Incls. 
Incl.1- Record of trial. 
Incl.2- Form of action. 

(Findings and sentence vacated, by order of the Under Secretary of 
War. G.C.M.O. 2021 13 Aug 1943) 



l(AR"DEPJ.RTlllm? 

Ar1flT Servi.a• Fore•• 
In the Offloe or 1'he Judge .WTOO&te General 

(385)Waabington, D.c. 

SPJGX · 
· CJI 236Hl. 

4 A% 1943 

r 
l1 lf I T B D S T .A. T E S ) JJUII .A.IR FORCES 

SCHOOL OF .APPLIED TACTICS 

) Trial by G.c.u., convened at 
Prin.te .A.tJGtJST J. ) ~ Air Force, Sohool ot Applied 
.Al4BU'tA.VICZ (3618$84$ ), ) Taotioa, Orange County, Florida, 
898th Qua.rd Squa.clron, 26 ~ 1943. Dishonorable dia
.ArIJrr Air Foroes Sohool or ~ oha.rge (suspended) and confine
Applied ractica. ment tor two (2 ) yea.rs. Reha.bi

litation Center, Fort J&ckaon, 
South Carolina.l 

OPINION of the BOARD OF REVIJM 
LYON, HILL and ANDREWS,· Judge .Advoca.tea. 

1. The record or trial in the cue of the soldier named above ha.a 
'been examined in the Offloe or The Judge Advocate S.nara.l and there found 
leg&llf in.suttioient to support the sentence in part. The record hu 'been 
nem1ned by tile Board. ot Review, and the Board aubmita this, its opinion, 
to ~ Judge Advocate Genera.I. 

2. .A.oomed wu tried upon the following Cba.rge and Speoifioa.tiona 

CHAR.GB& Violation of the 86th Article ot War. 

Speoii'icationa In that Priva.te August J • .Ambutavioz, 898th 
Gm.rd Squadron, being on guard and posted u a Hntinel,.t; Orla. Vista, Florid&, on or a.bout May 1, 1943, wu found 
drunk upon his post. 

Hit pleaded. not guilty to and wa.a found guilty of the Charge and Specitica
tio~ llo evidenoe of preTious convictions waa introduced. He waa aen
teno•d ;to diahonorable discharge, forfeiture ot all pay and allowanoea 
due or'to beoome due, and con.fine:ment at hard labor tor three years. The 
reviewing authority apprond only ao auoh ot the finding• 0£ guilty or 
the Speoifioation and Charge as involves a finding ot guilty ot the leaser 
inolud.ed. otf'enae of being found drunk while on guard as a sentinel at the 
plaoe and time alleged in the Specification and Charge, in violation ot 
.A.rtiole ot War 96. Be approved the aentenoe, remitted one y-ear of t!Mt 
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confinement, ordered the execution of the sentenoe aa thus modified, but 
suspended the execution of the dishonorable discharge until accused's 
release from confinement. He designated the Rehabilitation Center, Fort 
Jackson, South Carolina., as the place of confinement. The proceedings 
were published in General Court-?.hrtial Orders no. 39, Iiladquarters Army 
Air Forces School of Applied Tactics, Orlando, Florida., 10 June 1943. ·' 

3. The evidence shows tha.t accused was a member of the guard on 1 
1hy 1943 and was sober when he went on post as a sentinel at 7 p.m. (R.5, 
7,8,9). The sentinels were supposed to report hourly from their posts 
to the Corporal of the Guard, who remained in the orderly room. At 8 p.m. 
accused made his report. The Corporal of the Guard recognized ·his voice 
and testified that he was "completely sober". Accused did not report at 
9 p.m., and a ffTfr minutes later the Corporal of the Guard went to inves
tigate. He found accused's gun in a building and found aocused lying on 
the ground at a distance of at least 300 yards from his post. Deciding 
that accused was drunk, the Corporal of the Guard reported the matter to 
the Sergeant of the Guard (R.7-8). The Sergeant of the Guard arrived 
and saw aoouaed lying in the road. He smelled whiskey on accused and 
in accused's raincoat he di1covered a pint bottle of rum, in which o'lly 
a small amount of liquor remained (R.6,8). The Sergeant of the Guard ~t
tempted to arouse aoowsed, but was unable to do so. Outside of some in
coherent mumbling, accused said nothing. Since accused wa.s 'Ull.8.ble to 
walk the' Sergeant of the Guard carried him to his hut (R.6,7,9). In 
tr.e opinion of the Sergeant of the Guard accused was drunk (R.6). 

4. As noted, the reviewing authority approved only so much of the 
findings of guilty as involves a finding of guilty of the lesser included 
offense of being found drunk while on guard as a sentinel, in violation 
of Article ot :!...:- 96. The action of the reviewin·g authority undoubtedly 
was predicated upon the absence of accused from his post when found 
drunk. The finding~ a• modified by the reviewing authority, constitutes 
a. lesser included ofi·en.se, for the only element missing is that of being 
on his post. In essence, the finding as approved is that accused was 
found drunk on duty, the duty consisting of his being on guard e.s a sen
tinel. This violated Article of War 85, for the melnbers of the guard are 
considered on duty during their entire tour, within the meaning of that 
Article (M.C.M., 1928, par. 145, P• 160). 

The designation by the reviewing authority of Article of Viar 96 in
stead of Article of War 85 does not affect the va.lidity of his action 
(c.u. 191638, ~; C.M. 192530, Browne). R:>wever, since the approved 
firdings in effect convicted accused of being found drunk on duty while 
on guard under Article of War 85, the sentence is limited to the ma.xinr6m 
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prescribed tor thAt offense. That maximtun is confinement at hard labor 
·for six months an4 forfeiture of two-thirds pay pe~month for a like 
period (M.C.Y., 1928, P• 99). 

5. For the reasons stated, the Boe.rd of Review is of the opinion 
that the record ot trial is legally sufficient to support the findings 
ot guilt;y as approved by the reviewi:cg authority, but legally sufficient 
to support only so much of tho aentenoe 8.1 involves confinement at hard 
labor for ~ix months and forfeiture of $33.33 of his pay per month for 
a like period. 

Judge Advocate. 
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1st Ind. 

War Department, J.A.G.O., G - AUG 1943 - ·To the Secretary or War. 

1. Herowith transmitted for your action under .Article of War 50j
e..nd Executive Order No. 9363, dated July 23, 1943, ia the record ot 
trial in the oa.se of Priva.te August J • .Ambuta.vit1 (36183843), 898th 
Guard Squadron, Arnv .Air Foroes School of Applied Taotio•. 

. 2. I oonour in the opinion or the Board of Review, aXld for the 
reasons stated therein, recormnend that so muoh or the sentenoe as ia 
in excess of confinement at ha.rd labor for six months and forfeiture 
of $33.33 pay per month for six months be vacated, and that all rights, 
privileges and property of whioh aooused has been deprived by vi~tue 
of that part of the sentence ao vacated be restored. 

3. Inolosed is a form of action designed to oarry into effeot 

Brigadier General, u. s. J.r-ar./, 
Asdata.nt Judge Advocate General, 

2 Inola. In Charge ot Military Juatioe. 
Inol.1-Reoord of trial. 
Inol.2-Form. of aotion. 

(So much of sentence as in excess of confinement at hard labor for 
six months and .forfeiture of $33.33 pay per month .for like period 
vacated, by order of the Under Secretary of War. G.C.M.O. 201, 
13 Aug 1943) 

the recommendation hereinabove made, should it meet with ur approval. 

T. H. Green, 

http:Asdata.nt
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WAR DEPARTI.!lllT 
Army Servico Forces 

In the Office of The Jud;::e Advocate General (389)
1.Jashinr,ton, D.C. 

SPJGQ 
c:r 236359 

UNIT:ti:D STATES 

v. 

Private BOYD E. T:C.iDELL 
(33093618), Headqu.:i.rters 
Section, 1550th Service 
Unit, Fort Knox, Kentucky. 

2 6 JUN 1943 

1''0RT IGWX, r~;TJJCI~l : 

Trial by o.c.:.r., conv,n,ed at 
Fort l'J!ox, Kentucky, 4 June 
1943. Dishonorable discharge 
(suspended) and confinement 
for five (5) years. Rehabili
tation Center, Fort Knox, 
Kentucky. 

OP:C.HON of the ECARD OJ' REVIF:.'f 
EOU!DS, ::EPB1BN .and F:1.Z')DUCK, Jud2e Advocates. 

1. The record of trial in the case of the soldier n:.i.~ed above 
r-..as been exa.::rlned in the Office ot 'l'ha J:ldze ;.c1vocate Ganeral and 
there found le;ally insa.fficient to s'xp:x,rt the findlngs and s antence 
in part. The Boa.rd of Review has nC/'K examined the record and submits 
this, its opinion, to '.:he Judge Advoc~te General. 

2. Ac~used was tried upon the followini Charge and Specific~tions 

CZ\.1::G?: Violation of the 5~th A.-ticle of ;""..ar. 

*c:fflcations !n tr.at Private Bc:'1 E. ~:indell, :-readq,.1arters 
Section, 1550th Service L"n!.t, !i'ort Knox, Kentucky, while 
a member of Cor.-;,e.n;r A, 6tr. 4I"::or~d. Replace~ent 33.ttalfon, 
did, at Fort :r.nox, !(entuck]' en er ato,J.t Se:;>tamber 26', 
1942 desert the service of tte T)r.ited ,3'-.,ates and did 
remain ab~ent !n deserticn :;.."'l.til ::.e 7as ar:,I=,rer.enc!ed at, 
Bl.a.ck ~later, Ya. en or abo'.lt. tte lr"vh c.2.7 cf :';q 194.3.. 

:ra pleaded gailty to the Specificaticn, sxce;t ti".e ~c!":!s ":!e3e-~rt and 
"in desertion'', substit·,rt:!.ng tr.era:!"cr, resr.,.ecti·n:7, tr.e ~c!"1s "absent.. 
hi.11self iVitho,;.t lea-re i'rom" and 11-ri tr.c,_;t ~-ie1', c~ ti:e exce;,::ted ·~or1s 
not :r~il\7, of the s11hstitnted ·A'Or1s .;.1il~;-; ar.d ::.c.t ;-.1il. t:, t.o the 
Cr.a.rce but gailt7 of violaticn of Article :,: ...ar 61. ::=e ns fo,.md 
i;':tUty of the Charce and Specification.. ;;o e"Ti~;Sr.ce of ;,reviOJ;.s con
victions ·.vas introduced,. He was senter.ce,.1 t.o :.e :ti~·.cr.oraoly disci-.ar;ed 
the service, to forfeit all ,;ay al'\.d allo-.ar.ces ~ve ::,-: to t.ec<Y.Ja due, 
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and to be confined at hurd labor at such place as the review1ng 
authority ID3.Y direct for twenty years. The reviewing authority 
arproved the sentence, reduced the portion r~lating to confine~ent 
to five years, directed execution of the sentence as thus modified, 
except ,the ·dishonorable discharge, which was suspended, and desig
nated the Rehabilitation Center, Fort Y.nox, Kentucky, as the place 
of confinement. The proceedings were published in General Court
illrtial Order No. 149, Headquarters, Fort Knox, Kentucky, Jtme 9, 
1943. 

3. The record is unique in that it contains no evidence whatsoever 
to support the facts alleged in the Specification. The findings. and 
sentence ca.n be supported, if at all, only by the pl~a of accused. No 
effort was made by the prosecution to establish any of the elements 
of the offense charged by any e-ridence, conpetent or otherwise. 

4. Wnilo it is true that a plea of guilty admits the facts set 
forth in the Specification, it has always been deemed to be the better 
practice for the prosecution to p~esent a pr:ima facie case against 
accused by conpetent evidence notwithstanding the plea. Moreover, 
it is specifically provided that a plea of guilty of absence without 
leave to a charge of d~sertion is'not in itself a suffici~t basis far 
a conviction of desertion (par. 130, H.C.M•. 1928). · This principle has 
been susta1ned by a long line of decisions and requires no further 
discussion (sec. 416(8), Dig. Ops. JA3 1912-40). 

The recard of trial is sufficient to support cnly so much of 
the find:ing of guilty as 1nvolves absence without leave ·between the 
dates alleged, in violation of Article of War 61, and, inasmuch as the 
offense was committed prior to the effective date of the executive 
order removing the limitation upon the punishment for the offense, to, 
?rit, December l,·1942, is legally sufficient to support only so much 
of the sentence as involves the _punishm~t authorized for the offense 
by paragraph 104.£, 1.I:Lnual for Courts-H3.rtial. 

5. For th~ reasons stated, the Doa.rd of Review is of the opinion 
that the record of trial is le&a,lly sufficient to support only so 111UCh 
of the finding of guilty, of the Charge and Specification as involves 
a f1nding of GUilty of absence without leave from September 28, 1942 . 
to !.19.y 17, 1943, · in violation of Article of Uar 61, and leeally suf- · · d . 
.ficient to support only so much of the sentence as involves .dishonora.ble · ;;11,f 
discharco, confinement at hard labor for six months and total ·tor!eiture1. • -
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1st Ind. 

Vlar Department, J.A.G.O., 2 8 JUN 1943 - To the Secretary of ::rar. 
1. Herevrith transmitted for your action under ;u,ticle of ·1:ar 

. 50'}, as amended by the act of August 20, 1937 (50 Stat. 721~; 10 U.S.C. 
1522), is the record of trial in the case of Priv.ate Bo;).'d E. Tindell 
(33093618), Headq,1arters Section, 1550th Service Unit, Fort Y.nox, 
Kentucky. 

2•. I conc;ir in the opinion of the Board of Review and for the 
reasons stated therein recomnend, that so much of the findin~s of 
euilty of the ·C1.arce and Specification be vacated as involves find
ings ·of euilty of an offense by accused other than absence without 
lea,re, at· the place .and time alleged, terminated by apprehension, at 
the place and time alleged, in violatim of Article of '.;a.r 61; that 
so much of the sentence be vacated as is in excess of confinement at 
hard labor for six months and forfeiture of ~33.33 per month for a like 
period; and that all rights, ;,rivileges and property of which accused 
has been deprived by virtue of that portion of the findings and. sen-
tence so vacated be restored. · · 

3. mclosed is a form of action. desiGl'led to carry into effect 
the recommendation herein.above made~ should such action meet 1'lith your 
approval. 

:':yron C. Cramer, 
1.Bjor. Ge:ieral, 

2 Incls. The Judge Advocate General. 
Incl.1-Record of tri~l 
Incl.2-I'orm of action 

.(So rmlCh o! the sentence is vacated as in excess of confinement at 
hard labor for six months and forfeiture of $.33.33 per month for a 
like period, by order of the Acting Secretary of War. 
G.C.M.O. 142, 15 Jul 194.3) . 





WAR DEPART.MEN'! 
Army Service Forces 

In the Office of The Judge Advocate General (393) 
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UNITED STATES ) ARMY AIR FORCES 
) SCHOOL OF APPLIED TACTICS 

v. ) 
) Trial by G.C.M., convened 

First Ueutenant ARTHUR G. ) at Orlando Air Base, 
CUNNINGHAM (0-915794), ) Orlando, Florida, l June 
Air Corps. ) 1943. Dismissal, tot&l 

) forfeitures and confine
) ment for 5 years. United 
) States Penitentiary, 
) Atlanta, Georgia. 

OPINION of the BOARD OF REVIEW 
HILL, DRIVER and I.OTTER.T..fOS, Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the followirtg Charge and Specification: 

CHARGE:· Violation of the 93rd Article of War. 

Specification: In that First Lieutnenat Arthur G. Cunningham, Air 
Corps, Academic Division, Bombardment Department, Army 
Air Forces School of Applied Tactics, ·did, at Orlando, 
Florida, on or ~bout April 16, 1943, commit the crime 
ot sodoIIzy" by feloniously and against the order of 
nature having carnal connection per os with Private 
First Class Harvey L. Brumett, Headquarters Company, 
Signal Battalion, United States Marine Corps, Camp 
!hj'une, New River, North Carolina. 

Ha pleaded guilty to and was found guilty of the Charge and Specification. 
He was sentenced to be dismissed the service, to forfeit all pay and allow
ances due 9r to become due and to be confined at hard labor for five years. 
The :reviewing authority approved the sentence, designated the United States 
Penitentiary, Atlanta, Georgia, as the place of confinement and forwarded 
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the l"'ecord of trial. !or action under Article or War 48. 

3. The evidence for the prosecution shows that on the evening of 16 
April, Private First Class Harvey L. Brumett and Private Parr, mentbers of the 
Marine Corps, were in the bar of the Angebilt Hotel, drinking beer. Parr 
beQ.ame engaged in a. conversation with accused, in which Brumett and a 
Lieutenant Cannon joined•. Later Brumett left the bar and when he returned 
Lieutenant Cannon remarked that he had the use of another officer's room 
at the Osceola Hotel and suggested that they go there for a drink. Accused 
obtained a quart of whiskey at the .A.ngebilt and the four men proceeded to 
the Osceola Hotel.- On the way both Lieutenant Cannon and the accused told, 

.Brumett and Parr not to make a:ny noise because they didn't want anybody to 
know about it. When they reached the room, they obtained glasses and 
Brumett mixed a drink for himself and one for accused. Parr became ill and 
went out of the room~· Accused followed, leaving Brumett and Lieutenant Can
non sitting on the bed. Later Parr returned to the room, took his hat and 
went out. When Parr entered, Lieutenant Cannon and Brumett sat up but ·did 

·not stand. - Accused then came in the room clad in shirt and shorts, but. 
without his trousers. Brumett sat with his head bent forward as i.f he were 
drunk but he could see what was taking place. After what Brumett thought 
were signals b'etween Lieutenant Cannon and the accused, Lieutenant Cannon 
left the room. Brumett asked for his drink which was on a table. Accused 
handed it to him, then sat·beside. Brumett, took the drink away from him, 
pushed him back on the bed, and without·saying anything,. took out Brumett•s 
penis; got between Brwnett's legs and put his mouth •on it•. Brumett jumped 
up, •kicked Hell out of him•, knocked him down twice and threw him across 
the room. Brumett then poured the rest of the bottle of whiskey in the face 
o! accused, walked out on the veranda where Lieutenant Cannon and Parr wer~, 
and said to Lieu.tenant Cannon •your friend wants you•. When Lieutenant 
Cannon stood up, Brumett struck him several times and said to Parr •these 
gu;ys are queer•. Brumett then reported the matter to Captain William J. 
McDermott, a Marine Corps officer (R. 4-9). 

4. For the defense the accused elected to make an unsworn signed written 
statement, ·Exhibit A. This statement, consistine of 14 manuscript pages, 
sets fQrth the chronological sex history of the accused, beginning at the age 
or 12 years. It relates his interest in the drama, his employment in a 
repertory theatre and dramatic school at San Francisco, his association, at 
Hollywood, with a woman twice his age, his work as an instructor and assistant 
professor or English and as administrative head of certain engineering defense. 
training,courses. In the statement, accused admits that he is a homosexual 
but claims that the condition shows itself only after he has been drinking, 
that.it comes then as a su6.den uncontrollable impulse which leaves him re
morseful and filled with loathing for himself and his partner in the "1.Ct. 
He states that he entered the Army gladly, believing that he could start a 
new life, that for awhile he was busy and completely satisfied, but that 
recently he became discouraged and began to drink, that he had no thought 
or a sexual nature when he went with the marines to his hotel, and that his 
acts there were the result of •an impulsive and uncontrollable drive". He 
made a· confession to Captain Coxson of the Medical Corps becau.::e he wished· 
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to obtain medical advice i'rom someone who could help him to \mderstand his 
condition and treat him for it, and at the suggestion of Dr. Coxson, he 
wrote to Dr. Hinsie of the Psychiatric Institute in New York.City. 

Defense counsel obtained permission of the ·court to attach to the 
record in cormection with a plea for clemency, certain ex!'µ.bits, including 
letters from Captain Carmon A. Savell, First Lieutenant Arthur M. Tighe 
and First Lieutenant Fred H. Thomas, Chaplains at Orlando Air Baae, and 
Captain Harold P. Coxson, M.c., dispensary surgeon at Orlando, to the effect 
that homosexuality is a disease rather than a crime, and that restoration 
to normalcy is possible through proper psychiatric treatment. There ere 
also attac~d to the record a letter dated 15 May 1943, from accused to 
Dr. L. E. Hinsie of the Psychiatric Institute and Hospital, New York City, 
requesting advice, a reply from~. Hinsie suggesting a conference 1nNew 
York, and a letter from Lieutenant Colonel Charles B. Whitehead, the 
commanding officer of accused, stating that accused's services had been verr 
satisfactory and that Colonel Whitehead had no cause to criticize his work 
or conduct ( R. 10). · 

5. The pleas of guilty and the evidence show that accused was guilty 
of sodomy at the tL"!le, place and· with the person alleged. It does not 
appear that the pl~as of guilty: were improvidently entered nor is there 
anything inconsistent with the pleas in the unsworn written statement of 
ac.cused. · 

6. The accused is 34 years of age. The records of the Office of 
The Adjutant General show his service as-follows: 

Appointed temporary second lieutenant, Anny of the United States,·21 
August 1942; active duty, 4 September 1942; appointed temporary firs.t ·,:. 
lieutenant, 1 April 1943. · 

?. The court was legally constituted. No errors injuriously affecting 
the substantial rights or the accused were com.'Uitted during the trial. The 
Board of Review is of the opinion that the record of trial is legally su!
ficient to support the findings of guilty and the sentenc~, and to warrant 
confirmation of the sentence. Dismissal is authorized upon conviction or a 
violation of the 93rd Article of War waPonfinement in a penitentiary tor 
sodomy is authorized under Article o}fz;2 by section 22-107 of the District o! 
Col'Wllbia Code. 

Judge Advocate. 

Judge Advocate. 
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1st Ind. 

2 ~ JUL 19~3war Department, J.A.G.o., - To the Acting Secretary of War.' 

1. Herewith transmitted for the action of the President are the 
record of trial and opinion of the Board of Review in the case· of 
First Lieutenant Arthur G. Cunningham (D-915794), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of triaJ. is legally sufficient to support the findings of guilty 
and the sentence, and to warrant confirmation of the sentence. 

The accused pleaded guilty to and was found guilty of com- , 
mitting sodomy vdth an enlisted man of the }.iarine Co~s. I recommend 
that the sentence to dismissal, total forfeitures and confinement for 
five years be confirmed and carried into execution. · 

3. Inclcaed herevdth are the draft of a letter for your signa
ture, transmitting the record to the President for his action, and a 
form of Executive action carrying into effect the recommendation made 
above. 

~ ~ ·· .. . o-·~ ~-~ 
Myron C. Cramer, 

Maj or General, 
The Judge.Advocate General. 

J I:ncls.' 
Incl.1-Record of triaJ.. 
Incl.2-Drft. ltr. for sig. 

Actg. Sec. of war. 
Incl.J-Fonn of action. 

(Sentence confirmed bit that part providing for confinement at 
hard labor remitted. G.C.ll.O. 238, 17 Sep 1943) 
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Army Service Forces 

In the Office of The J,Jdce Advoc1te General (397)liashinr;ton, D.C. 

SPJGQ - 1 JUL 1943 · 
CM 236424 

U N I T E D S T A T E S ) EOSTQ;.; PORT OF filwAR.KATION 
) 

v. ) Trial by G.C.H., convened at 
) Camp Hyles Standish, las~

Private P.OBERT KWG, JR. ) chusetts, 24 ~Jay and 8 June 
(34553599), 780th Sanitary ) 1943. Dishonorable discharz~ 
Company. ) and confjnement for life. 

) Penitentiary. 

REV'"ilil{ by the BOAJTI CF REVIZ':f 
ROU!-DS, HEPB7JRlJ and FRED:ERICK, Judge Advocates. 

1. The Beard of Review has exa:nined the record of trial in the 
case of the soldier n~med above. 

2. The accused was tried upon the fol101'ring Charge and Specifi
cation: 

CffJillGEs Violation of the 92nd Article of :rar. 

Specification: In that Private Robert (m.il) King, Jr., 
730th Sanitary Co!"!.pany, Camp iJyles Standish, Taunton, 
}.bssachusetts, did, at Providence, Rhode Island, on 
or about M3.y 14, 1943, forcibly and feloniously, 
against her will, have carnal lmowledse of Charlotte 
A. Stevens.· 

Accused pleaded not guilty to and was found ·guilty of the Chari;e .:.nd 
Specification. No evidence of previous convictions was introduced. 
He was sentenced to be dishonorably discharged the service, to forfeit 
all pay and 3.llowances due or tc become d11e, and to be confined at 
hard labor for the remainder of his natural life. The reviewin~ au
thority a9proved the sentence, designated the United States Penitentiary, 
Lewisburg, Pennsylvania, as the pb.ce of' conf:inement, and forwarded 
the record of' trial for action p'll'suant to Article of ·;1ar 50J. 

3. For the prosecution: 

In lay 1943 Charlotte iunelia Stevens, colored, 33 years ·or 
age, 114 pounds, divorced, lived wi t:1 her mother at 45 1:intcr St., 
Providence, Rhode Island. She vas a nursery school teacher and a hi:h 
school graduate. <h the second floor 0f the same house lived another 
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colored woman named "Delphine", of questionable character, who was 
frequently visited by men. About 5:15 p.m. on 14 May 1943 accused 
came into Mrs. Stevens' kitchen and asked for O!lphine. She was reading 
the paper at the time. She told him that Delphine lived upstairs. He 
said he had been up there, bit no one was there. He left. She· fastened 
the.kitchen door arrl talked through the open window to her neighbor, 
Mrs. Watkins, telling her about "the fresh soldier" who had walked in 
without knocking. She then observed the accused peering around the corner 
of the house so she closed the window. Shortly thereafter the kitchen 
door was forced open and the accused came in. She screamed and ran around 
the tabl~, and tried to get out of the door. He cornered her by pushing 
the table over and put his hand over her mouth and picking her up around 
the waist, carried her into an adjoining bedroom. He threw her on the 
double bed there. She screamed again and he grabbed her by the throat 
and told her he would kill her if she did not keep still (R. 33). She 
was on her back, he on top of her. She continued to struggle.until 
she felt her ears ringing from his choking. She ceased to struggle. He 
stopped choking her. She asked him what he wanted. He said, "You know 
what I want." She offered to take him to see some "nice" girls, but he 
kept pulling her clothes and said he wanted her. She did not scratch 
or "knee· him. 11 Accused had both hands underneath her a:nns and around the 

·top of her shoulders (R. 23). While in that position for 10 minutes he 
had intercourse with her. Her underwear consisted of a slip, a 11 Pando", 
and_ a pair of panties. She wore no stockings. None were torn or damaged. 
The accused was fully clothed except for his hat (R. 54). 

Follow'ing the alleged intercourse Mrs. Stevens testified: 

"Pretty soon, he sat on the side of the bed and I didn't 
move, I thought he was going to kill me then anyway and I just laid 
on the bed and he said, 'What were you doing all the screaming for' 
and then I sat up and said, 1 You scared me' arrl then I pulled my 
underwear on and I stood up and he stood up. He was buttoning his 
clothes. Then after I ran out into the kitchen, and he was right 
behind me, he picked up his cap off the floor and put it on. I 
knew I was going to call the police if he went away without killing 
me or sanething so I knew if I told the police just a colored soldier 
that there was a lot of camps he could corre from, so I didn't want 
to ask him his name be-cause I thought maybe he would be suspicious 
and I said, 'What camp did you come from' and he said, •Myles 
Standish'. I didn1 t understand him the first time arrl he said it 
again. I said, 'Where is that• and he said, 'It is near Taunton'. 
And then he took out a package of cigarettes and he lit one and 
asked me-to have one and I took it. At·first I thought I would keep 
him there until my mother came and then I thought maybe my mother 
would get hurt too, so he said to me, 1 Are you mad,' and I said, 
'No' and he said, 'How Dnich money do you want• and I said, 'Oh, that's 
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all ri&ht 1 and then he said, 'Well, how much money do you want 
for the dishes that I have broke on your table?• and I said, I 
think I said., 'Forget it' or I said something like that. Any-
way., then he said, 1You•re e. sweet kid, you can have anything that 
I have got• and I didn't say anything and then he asked me it I 
would go out with him that night and I said, first I said., 'No' but 
I said it so quick that .I thought maybe he would lmow something 
was wrong and then 'Well., how can you take me out., don't you have 
to go back to camp• I said. Then he took of! his cap and inside 
the cap was like cellophane pocket and in the pocket was a pass 
and he said, 'You see this pass, I don't have to go back to camp 
until 8 1 but I had seen some of my brother's passes and I knew on 
the top there is always a· name, so I said, •Well., let me see', but 
I didn't look at the time., I just looked at the name, and it was 
printed on the top line. It said, 'Private Robert King', so I gave 
him back his hat and said, 'Well, I am tired now but the next time 
you come to Providence, I will see you• and he said, 'All right., 
you are sure you're not mad?' He said., 1You weren't going to call 
the police were you' and I said, 1No 1 • Then he puts his arms 
around me and kissed me and I didn't fight but I got away pretty soon 
because I was afraid he would lmow I was so nervous, and he said, 
'Will you walk to the door with met• and I said., 1Yes• and I walked 
to the door with him and tl'l'o sailors came in and went upstairs and 
knocked on the door and he said, •Is that your bey friend?' and I 
said, •No', then I said., 'Well., I have got to go because I have got 
to clean up the kitchen before my mother comes home 1 • I went back 
into the house and looked out the kitchen window and saw him go across 
the yard and over the fence• (R. 9-10). 

After the accused had gone Mrs•. Stevens went over to Mrs. Hielanan 1s 
home and asked her to get a policeman because a soldier had broken into 
her house and attacked her. The policeman arrived about 10 minutes later. 

Police Officer Will1am J. Welling, as a result o! a summons, called 
at Mrs. Hiclanan 1s home about 6:45 p.m. and there met Mrs. Stevens who 
claimed she had been raped ( R. 38) • He examined the bed where the alleged 
occurrence took place. It looked as i! someone had laid upon it and then 
pushed the comforter back. It was not badly disarranged (R. 40). The. 

· · doctor. who examined her about 10 o I clock that evening found no bruises or 
marks on her. Mrs. Stevens complained o! a sore neck where she alleged the 
accused had grabbed her and choked her. 

Mrs. Hiclcnan corroborated the tact that Yrs. Stevens came to her 
house about 6 to 6:15 p.m. on l4 May 1943 and said:she had been attacked 
and to •please get an officer•., which she did(R. 36). 
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It was shown that accused was on pass on 14 May 1943. On 17 May 
Mrs. Stevens identified the accused among five colored enlisted men as 
her assailant. The accused told conflicting stories regarding the 
occurrence. He admitted that ha was in Jlrs. Stevens' home at the time 
in question and tha:t; he had had intercourse with her (R. 49). 

4. For the defense. 

·captain Nathan K. Bernstein testi.ried as .an expert on psychiatry, 
that, atter exanrlning the accused, he was o! the opinion that he was 
mentally defective. He knew right !rom wrong but would not realize the 
consequences o! his deeds (R. 57). 

Private Edward J. W. :Martin knew Delphine and had taken the accused 
to see her one night prior to this occurrence. He gave the accused her 
address. She was a willing victim !or se.xu.al relations (R. 60). 

The accused having been advised of his rights elected to make an 
\UlSWorn statement. He told of having the address or Delphine in his 
pocket and going to that address by cab, that he just knocked on a door 
and then gave it a push and went in., and then saw Mrs. Stevens. Mrs. Stev
ens screamed. He told her what he wanted and she consented and took 
him in the back bedroom and took off-her bloomers and he •done what I 
wanted.to do.• She later told him that she had no particular boy friend 
and to be sure to come back again. On the bed., she acted Dlike a woman 
should.act., she just went to help me win• (R. 63). -

5. The accused is charged with rape upon Charlotte A. Stevens on 
14 May 1943 at Providence., R, I. It was clearly shown that on that date 
and in that place the accused had sexual intercourse with Charlotte A. 
Stevens. The only issue o! fact was that of consent. If Mrs. Stevens· 
in ~ way consented to the act the accused is not guilty of the crime. 

According to the testimony of Mrs. Stevens she did not voluntarily 
consent to the intercourse. She screamed and fought the accused until 
he·choked her and threatened to kill her if she did not lie still and 
be quiet. In tear ot daath or other serious bodily injury she made no 
further resistance to the sexual relations that followed. 

The accused., on the other hand., admitted that she was.frightened 
at first and screamed., but that attar he had explained his desires she 
1rillingly permit'f;,ed the intercourse and during the act •helped him to 
win•. It is assumed that he meant from this that she cooperated. 
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Paragraph 148 12., page 165 H,.nual for Courts-lhrtia.l, pro-
vides: 

''v.nere a woren fails to take such measures to frustrate the 
execution of a man's desiv,. as she i3 able to, and are called 
for by the circumstances, the inference r.ay be dravm th~t she 
did in .fact consent. 11 

"It has been said of the offense that. •it is true that 
rape is a r.:.ost detestable crime; but it must be re,-nembered 
that it is an accusation easy to be na.de, hard to be proved, 
but harder to be defended by the party accused, though 
innocent•"• 

Wharton's Criminal .Iaw Vol. 1., 12th Edition, 3682: 

11Rape,at commcn lavr., is the act of a map having carnal 
knowledge of a fema.le-uithout her conscious and voluntary 
permission; that is., by force,~or when she did not con~ent 
because rendered :insensible through friV1t, or ceased resis
tance under fear of d~ath or great bodily harm, and submitted." 

If Urs. Stevens• account of the occurrence is believed that 
she submitted through fe~ of death or greo.t bodily harm, then all of 
the elements of the crime have been proven. Her testimony alone is 
sufficient to sustain a finding of guilty. The court by its finding 
showed that it accepted her testimony as the truth. The court had .. 
the c(dvantage of observing the witnesses and having weiched the evi
.dence came to the conclusion indicat.ed. It is not within the province 
of the Board to weigh the testimony in this case, but merely to ascer
tain that there was sc1::'ficient evidence in the record to sustain the 
findings. The e,ridence as pointed out was cle~r and sustaining. It 
is- unlikely that a stra.nee man could burst into ·a wor.ia.n I s home and 
obtain her consent to sexual intercourse in the brief time that pre
ceded the act in this case. 

Pursuant to a recommendaticn nade by the court the reviewin~ 
. authority .:lppointed a board of officers to examine .the mental condi

tion of the a ccu::;ed. The report showed the accused to have been born 
and raised an a farm :ln Alabama.; attended school throu~h fourth grade; 
no criminal record; quiet and well conducted and well oriented for 
time, place and person; poor memory; no ~ood disorders or psychotic 
manifestations; subject to periodic alcopolic sprees; mental attitude 
and age of 6 or 7 years; and subnormal knowled;;e and intelligence. 

The board found that accused was not nm.,. insane and ,as not 
insane at the time of the commission of the offense; that he was· 
capable of realizing ris}lt from ,vrong, but did not have normal control 
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of his actions; th:it he is not capable of co'1'lmunicatinz intellic:ently 
with his counsel and of doing the thin~s necessary for the proper 
present~tion o~ his case; and that institutional care for feeblemind
edness is n9cessary. He 173.S classified as mentally defective. 

The record ·of trial shows that the accused w:a.s ably defended 
by defense counsel, who displayed a co:11~Jlete knoviled~e of the n.ccused I s 
defense; l:trs. Stevens' con.sent, his re'.lsons for being Yrhere .he w3.s 
at the time, and other :n::.. tters-all of' whic'h indicate close and intelli
r;ent_ co: 'J!lU11.ication between counsel a.nd ~c ~'\~ec. _Tile .:tCC'lced !'lb!self 
electec. to nuke a.n ill1S\7orn statement and intelli;;entl:r related his 
version of what happened. t!o other :in.t\::rence is logical fro:J the 
accused's conduct durin:: the trial, but that he was fully capable of 
cooper:i.tin~ with his defense cou.'1.sel und that he vras in no manner 
whatsoever handicapped py mental disabilities other than his lack of 
cultural advantages Sllffered by all p:,rsons of his station in life. 

6. The record shows the accused to be 22 yeari:: of aee. He was 
inducted 5 November 191+2 at I''ort Benning, Geor;;ia to serve for the 
duration plus six months. 

7. The court 17'.l.S ler;ally constituted. No errors injurio"J.sly 
affect:i.n~ the substantial ri;:;hts of the ·aceused were cor.nnitted dur:ing 
the trial. In the opinion oi' the :!3oo.rd of :'eview the record of trial 
is legally sufficient to support thA f1.nrl:ln~s o.nd th~ sentence. A 
sentence of imprison~ent for life is authorized upcn ccnviction of 
violation of Article of War 92. Confinement in a penitentiary is 
authorized by Article of ·1rar 92 for the offense. of rape, r~cogn:tzcd c.::. 
an -offense of a civil nature and ·so punishable by penitent~ry confine
ment by sections 273 and 275 of the Crir.rlnal Code of the United States 
(13 u.s.c. 452, 454). 

, Judse ~dvocate. 

, Jud[;e .\.dvocate. 

, Judge Advocate. 
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