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WAR DEPARTMANT (1)
Amy Service Forces .
In the Office of The Judge Advocate General
Yfashing‘bon, DOCQ

SPJGN
CH 238970

- 9 SEP 1943

UNITED STATES SAN FRANCISCO PORT OF EMBARKATION
Trial by G.C.M., convensd at
Fort Mason, California, 22
July 1943.- Dismissal.

Ve

Second Llieutensnt JENNINGS

D. HENDLEY (0-1315826), Company
B, 486th Port Battalion, Trans-
portation Corps.

OPINION of the BOARD CF REVIEW
CRESSON, LIPSCOMB and SLEEPER, Judge Advocates

1. The record of trial in the case of ths officer named above
has been examined by the Board of Review, and the Board submits this,
'1its opinion, to The Judge Advocate General.

2. The accused was tried upon the following Charges and Specifi-
catlons: '

CHARGE I: Violation of the 93rd Article of War. -

Specification: In that Second Iieutenant Jenmings D.
Hendley, Company B, 486th Port Battalion, did,
at Camp John T. Xnight, Oskland, California, on
or about July 5, 1943, with intent to do him

* bodily harm, commit an assault upon Private Mose
Robdnson, by willfully and felonlously striking
the sald Private Moss Rohinson in the face with
his fist.
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CHARGE II: Violation of the 95th Articls of War.

Specification: In that Second Iieutenant Jennings D.
Hendley, Company B, 486th Port Battalion, did,
at Camp John T. Knight, Oakland, California, on
or about July 5, 1943, conduct himself in a manner
unbecoming an officer and a gentleman by commiting
an assault uvpon Private Mose Robinson.

He pleaded not gullty to and was found gullty of all Charges and Specifi-
cations. He was sentenced to be dismissed the service. The reviewing
authority approved the sentence and forwarded the record of trial for action
under Article of War 48.

‘3. The evidence for the prosecution shows by the testimony of
four enlisted men, including one sergeant, that shortly before eight
ofclock on the morning of 5 July 1943, the accused was in charge of
a work detail of enlisted memn, marching at attention in columns of twos,
toward thelr duty assigmment at the docks. As they approached a ramp
leading down to a higlway and railroad crossing, the accused told
Private Mose Robinson to quit talking in the ranks and to get in step.
A few mimtes later, near the foot of the ramp, Private Robinson spoke
to Sergeant Richard A. Nerriman, whereupon the accused told Robinson to
keep his mouth shut, that he ought to kick him, sulting the action to
the word by applying the flat part of his shoe to the seat of Robhinson's
pants. Then, seizing Robinson by the collar, the accused jerked him out
of the ranks, with the remark, "You black son of a bitch, you are not
going to act right anyway". While the column marched on, the accused
struck Robinson's face three times, with his bare fist; after which he
put on his gloves and again struck the man's face, this time with his
gloved fist, two or three times. Robinson, flinching, and trying to
dodge the blows, inquired of the accused "why did he hit him, sir, he
hadn't done anything". Two witnesses observed blood on Robinson's face;
another, a knot on his cheek bone (R. 9-18, 20=26, 29-41).: '

Harry Comroe, a civilian patrolman, on duty below the ramp,
heard some loud talking as the column came down. - Then he saw the accused
seize "the colored boy"™ by the collar, draw him up close, and strike
"with his fist in towards his stomach". When the accused said "I have
told you about that before", the colored boy answered, "yes, sir". Then
they worked on across the road. In the meantime the accused again grabbed
Robinson by the collar, and struck him somewhere about the face. Comroe
testifled further that:

M 3 3 there was quite a lot of hollering going
on by a colored civilian that went by that I Was .
neglecting my duty in not putting them under ar-
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rest, so then I intercepted ths officer and asked
him to tell the colored boy to go to one side, I
wuld like to speak to him, and I asked him in a
kindly way not to do it, that he would very likely
create racial trouble."

* #* *
W% % % 'T have handled thsse nlggers before,! he
says, # ¥ % 'I know what I am doing'®,

# * *
"I thought there would be trouble and I called
our company quarters and had them call for the
Provist Marshall."” . I

When he observed them, the accused and Robinson were "kind of" behind
the detail. According to Comroe's testimony on cross-examination, he

"didn't know really at the time whether this

"colored soldier and the officer were attached
to this unit that had crossed the street be-
cause they seemed to lagged behind during the
argument that took place® (R. 45-49).

4. The defense did not introduce any witnesses except the ac-~
cused, who after being fully advised of his rights, testified under
oath. He stated he was twenty-three years of age, born in Marionm,
North Carolina, was married and had two children. He had been an
enlisted man from 5 May 1939, untll he was commissioned in the
Infantry, 26 March 1943, upon graduation from Officers' Ceandidate
Schools He had been at Camp Stoneman about two weeks, doing various
military duties. Private Mose Roblnson was a member of his company,
and he had had difficulty with him a few times before, for skipping
detail, and for sleeping once when he had been put to cleaming about
two hundred rifles, as company purdshment. On 5 July, the accused's

assigmment as duty officer was to teke his detail to the port. Private

(3)

Robinson was hollering as they passed headquarters, when he was supposed

to be at attention; so the accused reprimanded him. Robinson turned
around in ranks and started talking, whersupon the accused ordered him
out of the ranks. Robinson stepped out to the side, and the rest of
the company moved forward. The accused told Robinson he "was about
fod up with him, I couldn't take much mors™ and ordered him ‘o report

to the dock. Robinson said he was golng back, that he had been treated

like a dog, so the accused "lost all patience and judgment and grabbed
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. him around the collar and slappsd him around the face", once with his
bare hande The accused took his glove out of his pocket, put it on,
again grabbed Robinson by the neck, and "shook him like a dog"; but
sti11l Robinson refused to report back to the ship, so they went back

to the company together, to interview the. company commander. The ac-
cused asserted that he never hit Robinson, but slapped him with a bare
hand after having him pulled out of ranks. He would not exactly say
that he kicked Robinson; he hit him on the leg with the side of his shoe,
when he told him to pick up his step (R. 50-63).

5. *The Specification, Charge I, alleges an assault with intent to
do bodily harm, upon Private Robinson, by willfully and feloniously
striking him in the face with his fist. "An assault with intent to do
bodily ham is a felony only when committed with a dangerous weapon,
instrument, or other thing, and a fist does not fall within this class
within the meaning of the statute® (par. 451 (7), p. 312, Dig. Ops. '
" JAG, 1912-1940). The Specification does not allege nor does the evidence
establish any acts by the accused whieh would warrant the legal inference
that, beyond a reasonable doubt, he intendsd to do bodily harm. Assault
and battery are shown (CM 229366, Long). In the opinion of the Board,
the evidence is legally insufficient to sustain the conviction of felonious
assault in violation of Article of War 93, but legally sufficient to sup-
port a finding of guilty of thes lesser included offense of assault and
battery in violation of Article of War 96..

.6, The Speéiﬁ.cation, Charge IT, alléges that the accused conducted
himself in a manner unbecoming an officer and a gentleman by comm. tting
an assault upon Private Rolnnson.

"An officer has no right to punish, by assault, any
offense or dereliction of duty on the part of an en-
listed man. Such action constitutes an offense against
mllitary law, and charges may be preferred sgainst the
officer under either A.W. 95 or AW. 96.  250.4 Sept. 3,
1918w (par. 453 (3), p. 341, Dig. Ops. JAG. 1912-1940).

The Board considers the evidence legally sufficient to sustain the
 findings of guilty of the Specification, Charge II, in violation of
ArtiC].e of War 95.

- 7+ 7The defense moved to strike Charge I and its Specification on
grounds of redundancy Mas included in the more serious charge of violation
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of the 95th Article of War”, and double Jeopardy, asserting that the
accused could not "be tried for any other offense if either offense
is necessarily included in the other". The purpose of the motion
was announced as belng "to avoid trial on two charges involving
identically the same set of facts¥. The Judge Advocate General

has held there is no inconsistency in the findings of guilty, upon
identical Specifications, under both Article of War 95 and another
appropriate Article, where the proof supports conviction under each
(Cx 230222 (1943)). The motion was properly overruled.

8. The accused is 23 years of age. War Department records show
he enlisted 5 May 1939, for three years, and his perlod of service was
extended to duration, plus six months. He graduated from Officers!
Candidate School, Fort Benning, Georgia, on 26 March 1943, was honorably
discharged and commissioned second lieutenant, A.U.S., on that date.

9. The court was legally constituted. No errors injuriously
affecting the substantdial rights of the accused were committed during
the trial. In the opinion of the Board of Review, the record of trial
is legally sufficient to support the findings of guilty as to Charge I
for a violation of Article of War 96 and of its Specification, except
the words %and feloniously", and the findings of gullty of Charge II,
and its Specification, legally sufficient to support the sentence and
to warrant confirmation thereof. A sentence of dismissal is authorized
upon a conviction of Article of War 96 and is mandatory upon a con-
viction of Article of War 95. ‘

[

MMMM Judge Advocate.
W fW Judge Advocate.

Y

Judge Advocate.
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SPJGN
CM 238970

lst I;n.

War Departosnt, J.AG-Oc 4 g 943 - To the Secretary'o: War.

1. Herewith transmitted for the action of the President are
the record of trial and the opinion of the Board of Review in the
case of Second Lieutenant Jennings D. Hendley (0-1315826), Company

. B, 486th Port Battalion, Transportation Corps.

2. I concur in the opinion of the Board of Review that the re-
cord of trial is legally sufficient to support the findings of guilty
of Charge I and the Specification thereunder, excepting the words "and
feloniously", in violation of Article of War 96, legally sufficient
to support the findings of guilty of Charge II and its Specification,
legally sufficient to support the sentence and to warrant confirmation
thereof. I recommend that the sentence of dismissal be confirmed and
carried into execution.

3. Inclosed are a draft of a letter for your signature, trans-
mitting the record to the President for his action, and a form of
Exacutive action designed to carry into effect the foregoing recom-"
mendation should such action meet with your approval.

Myron C. Cramer,

Major General,
The Judge Advocate General.

3 Incls.
Incl 1 - Record of.trial.
Incl 2 - Dft. of .ltr. for
sig. Sec. of War.
.Incl 3 - Fom of Executive

(Findings disapproved in part in accordance with recommendation
of The Judge Advocate General, Sentence confirmed.
G.C.M.0. 309, 14 Oct 1943)
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WAR DEPARTMENT
Army Service Forces
In the 0ffice of The Judge Advocate General

Washington, D.C. (7)
* SPJGH: 23 SEP 1943
CM 238972
UNITED STATES ) FOURTH DISTRICT, ARMY AIR FORCES
; TECHNICAL TRAINING COMMAND
Ve . :
» ) Trial by G.C.M., convened at
Private HAROID B. LOWRY ) Bagic Training Center No. 5,
(39331436), Army Air ) Kearns, Utah, 28 and 29 July
Forces Unassigned, ) 19L43. Dishonorable dis-
- Attached 33rd Training ) - charge and confinement for
Squadron, 509th Training ) twenty (20) years.
Group. ) Penitentiary.

HOLDING by the BOARD OF REVIEW
HILL, DRIVER and LOTTERHGS, Judge Advocates

1. The Board of Review has examined the record of trial in the
case. of the soldier named above.

2. The accused wa.s tried upon the following Charge and Specﬁi-
cation: oo .

CHARGEs Violation of the 93rd Article of War.

Specification: In that Private Harold B. Lowry, Army Air
Forces Unassigned, Attached 33rd Training Squadron,
509th Training Group, did, at Salt Lake City, Utah, on

~ or about 20 July 1543, with intent to commit murder,
commit an assault upon Mrs. Elinore Mcleod by will=-
fully and felcniously striking her with his hands and
fists, and by choking her with his hands,

He pleaded not guilty to and was found guilty of the Charge and Speci-
fication. He was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to become due and to be con-
fined &t hard labor for twenty years. The reviewing authority approved
the sentence, designated the United States Penitentiary, leavemworth,
Kansas, as the place of confinement and foarwarded the récord of trial
for action under Article of War 50%.

3. The evidence for the prosecution shows that at sbout 1100 sem.
on'ZO July 1943 Mrs. Elanor Mcleod, who was visiting her mother, was in
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the latter's one-room apartment on the second floor of an apartment
building. Mrs. Mcleod was alone in the room, was preparing to retire
and was dressed in a housecoat. . A& studio couch had been pulled out
ready to make up. It was very warm and the door was open. After
looking at the name plate on an adjacent apartment, accused stuck his
head in the door and asked Mrs. KcLeod if she knew anyone by the name

of Jackson. She replied that she had not heard of them and when she
asked their apartment number he first said "20 something" and then 206
which was the number of the apartment of Mrs. Mcleod'!s mother. Ac-
cused said he was sorry for bothering Mrs. Mcleod, stepped just inside
the door and when she asked him to leave replied that he would do so

but made no move to go. When she turned to him and asked him to

"please leave™ he came at her and puslied or knocked her onto the couch.
The thought came to her that she needed help and she screamed. He
started choking and hitting her. She did not remember exactly what
happened but knew he was hitting her as she looked at him once and saw
his fist coming down. Both of her eyes were "black®" after the beating.
Accussd hit her in the mouth so hard that if it had not been for a brace
on her teeth she would have lost three or four of them. So far as she
knew he made no threats as to what he intended to do. After he had hit
her several times he looked at her and said "now, you are going to be
quiet®. She did not recall hearing him sgy %one more scream and it
will be your last®. She vaguely remembered seeing Mr. Stork in the
door and knew that she went down the fire escape although she could not -
see very well. OShe was taken to the Emergency Hospital and from there
to "sSt. Marks®. When she first saw accused he did not seem to be drunk
but after he came into the room she thought that he was or that he had
had something to drink. She could not say that he was very drunk as she
did not "know enough about it". At the time of the assault upon her,
¥rs. McLeod was expecting’a baby in four and one-half months (Re 7=-1L).

Mr. John Martin Stork lived in apartment number 204 which was
separated by only one intervening apartment from the room occupied by
Mrs. McLeod's mother. He was in bed when shortly after midnight on 20
July, he heard a screame He got out of bed, put on his shirt and
trousers and went out into the hallway. He heard someone gasp for air
and heard accused say "and if I hear one more scream, that will be
your last one". Upon looking into the room Mr. Stork saw accused on top
of Mrs. McLeod choking her with one hand. He could not see the other
hand of accused. Mrs. McLeod's face "™was blood all over" - there was not
& white spot on it and he did not even recognize her. Accused got up,
came toward Stork, and upon meeting Stork in the center of the
room tried to push him away and get to the door. Stork grappled with
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accused, moved him out into the hallway and held him although

accused made every effort to get away. Accused said "I am going

to kill you too" and tried to drag Stork into the bathroom.

Stork threw accused to the floor and although he kicked and struggled
‘and "both hit each other", held him until the arrival of the "Mpis",
Accused struggled with the "Mpts®" and when Stork got up, kicked at
him. There was no whiskey odor but a "smell of beer®™ on the breath of
accused. Stork was certain that accused was not drunk (R. 15-20).

In response to a call which they received at about 12:50 a.m.
Corporals A, L. Fortune and Daniel V. Hustead, Corps of Military Police,
went to the apartment house where the assault upon Mrs. McLeod occurred .
and found Mr. Stork holding accused on the floor of the hallway. They
pulled Stork off -and raised accused to his feets Accused kicked at
Stork, called him some "very vulgar names® amd said that if he could
get his hands on Stork he would kill him. It was necessary for the
military policemen to throw accused to the floor again to keep him quiet.
He quieted down "physically" but continued raving "with wordst. After
‘accused had been placed in the "recon® car to be taken to the Police
Station, Corporal Fortuns heard him remark, "Go ahead and shoot me, any
old bullets good enough for me. The sooner the better. I am coming
back and get everyone of these"™. According to the testimony of Fortune
accused also stated that he had served four years in San Quentin, the
Army would not let him enlist, and "He was going to kill some of them".
When Fortune asked accused if he thought he could "get away with beating
up a pregnant woman™, accused replied that when he beat his wife she
- lost her baby and hs did not care about any other woman. Fortune saw
Mrs. Mcleod in the apartment of the landlord in the basement. Her lips
looked as if they were cut, there were small scratches and finger nail
marks on her throat, blood was coming from her mouth, her clothes were
torn and bloody and she had "a nose bleed®. When accused was on the
floor and Fortune was "down over him" there was a faint odor of beer
but "no alcohol smell"™. Fortune thought that although accused was not
drunk on liquor he did not act normal "or human®™ but like a "wild or
crazy man®. Corporal Hustead was of the opinion that accused was
sober (R. 22-35).

L. For the defense First Lieutenant Owen Clark, Medical Corps,
testified that he had examined accused shortly before the trial and from
talking with him had received a "complete picture®™ of his past life. He
classified accused as a constitutional psychopath. A paranoid personality
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would come under that classification. When under the influence of.
liquor accused would have a morose, depressed feeling or a feeling
that he had been treated badly and.would not show the judgment or
emotional stability of a normal person. Under such circumstances he
would have a tendency to become violent without knowing ®"how far he
was going with that violence® and might strike at anyone without any
reason. That type of individual feels that he has been persecuted
and has a desire to get even with someone. In the case of accused,
alecholic stimulation tends to bring out these tendencies which he
keeps generally under control when not intoxicated (R. 36~39).

On cross-examination Lieutenant Clark stated that he was
familiar with the test as to whether or not a person is legally sane =
namely the ability to distinguish between right and wrong, and that,
in his opinion, accused was legally sane (R. L1).

Accused testified that he was twenty-seven years old on 1

June 1943 and that he had married two months prior to his induction.
His father died when he was five years old and accused received only a
gramar school education. His last job had been in the shipyards in
"Portland" where he worked as a& chipper and corker. The first time he
was in trouble was when he was nine years old. He was sent to a board-
ing school but did not like the food and ran away the next day.. His
mother was sick in bed at that time. From then on accused had a "pretty

tough time®". He "busted something®, was locked up in & disciplinary
~ school, "played hooky™ and was sent to a detention home where he was
confined four different times. He and another boy got into trouble and
accused was sent to a training school. Hs ™broke away™ from there and
later on, when he was fourteen, started drinking and was drunk most of
the time. On one occasion when he was locked up in a police station
fthey" kicked him on the "tail bone™ and he could not sit down for a
weeks He was kept in solitary confinement until he recovered, and was
sent to a training school. Every time he walked down the street he
would be arrested. When he was twenty years old he went to San Quentin
where he was confined for almost four years. While there Tthey® would
beat him until he could not walk up to bed. If he did anything wrong
"they" would stand him up and if he "turned an eye® would beat him with
the butt of a gun. He spent much of his time in San Quentin in soli-
tary confinement on a fare of bread and water cnce a day, "sometimes
not then®., When he got out, as he wanted to make up to his mother and -
go straight, he tried to get & Job but could not get one. He tried to
Join the Army but when it was discovered that he had been convicted of
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a felony he was rejected. He was arrested Jjust because he had been
in trouble before. Every time anything went wrong in town accused
would be picked up and held for investigation for three or four days.
When he finally got a good job and was getting sixty to eighty dollars
a week he got married. He told his wife about himself and she said
that she understood "as long as I wouldn't do anything else". When he
received his 1l-A classification he tried to join the "CB's"™ but did
not succeed because "they found out® about his conviction. At the
Induction Center the inductees were permitted a choice of the Army,
Navy or Marines but accused was not given a "choice of anything®, and
came into the Armmy. He did not think anyone liked ®“this Camp, very
well®, He becams depressed, knew something was going to happen and
went to see the Chaplain "so I could have oy wife" and keep out of
trouble. He was referred to "Major Runk" but after waiting three or
four days without hearing anything, became more depressed, got drunk
®and this is the result® (R. L2-45). "

Accused further testified that he did not know and had never
before seen Mrs. lMcLeod. He had no intention of doing anything to her.
He did not remember being in "that house"®. On the night of the assault
on her, he had gane to town on pass. He drank six or eight bottles of
beer, then went to a liquor store where he purchased a pint of whiskey
and drank all of it "except a couple of drinks®, He left the liquor
store just before it closed and went to the Overseas Club but did not
remember where he went from there. He had no recollection of anything
that happened thereafter that night (R. 45-46).

5. The evidence shows that shortly after midnight accused came
to the open door of a second floor apartment and inquired of Mrs. McLeod,
who was alone in the room, how he could find someone by the name of
Jackson. After a short conversation she asked him to leave. He pushed
or knocked her on to & studio couch and when she screamed, choked her
and hit her in the face with his fists. According to her testimony,
after hitting her several times he said "now, you are going to be quiet",
Mr. Stork, wio was in a nearby apartment, heard accused say, "if I hear
one more scream, that will be your last one". When Stork came to the
door of the room accused was on top of Mrs. McLeod and was choking her
with one hand. Her face was covered with blood. Accused got up and
came toward Stork who grappled with him and they struggled and wrestled
out into the hallway. Accused after making every effort to get away
without success, said to Stork, "I am going to kill you too". Stork
threw accused to the floor and held him until the Military Police arrived
and took him into custody. When Mr. Stork entered the room and accused
released her, Mrs, McLeod got up from the couch and went down the fire
escape. Both of her eyes were blackened, there were scratches on her
throat, her lip was cut, and her nose and mouth were bleeding.
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The Specification of the Charge allepes that accused assaulted
Nrs. McLeod with intent to commit murder. The offense charged is,
in effect, an attempt to murder. One of its essential elements is a spe~
cific intent to murder which must concur with the assault (MCHM, 1926,
par. 1491), Such an intent is to be inferred from the situation of
the parties, their acts and declarations, the nature and extent of the
violence and the object to be accomplished (4 Am. Jur. 142).

In the present case it is not the function of the Board of Review
to weigh the evidence or determine controverted questions of fact (AW 50%)
but since the findings of guilty, in so far as the element of intent to
murder is concerned, rest upon an inference of fact it is the duty of the
Board to determine whether there is in the evidence a reasonable basis
for that inference (CM 212505, Tipton; CM 228831, Wiegins).

Considered as a whole the circumstances do not show that accused
intended to kill krs. McLeod or attempted to murder her, She was a
stranger to him and he could have had no motive to k11l her when he
came to the door of the room where she was preparing to retire. His
first act of violence was to push her onto the couch, for what purpose
is not clear, and he did not hit or choke her until after she screamed,
She testified that he did not make any threats as to what he intended to
do., The declaration, heard by Mr. Stork, to the effect that if he
{accused) heard one more scream it would be her last one and his state-
ment- to Mr. Stork that "I am going to kill you, too", considered alone
and aside from the attendant circumstances might be construed as
. indicative of an intention on the part of accused to kill Mrs, NcLeod
at the time he assaulted her., Such a construction, however, would not
be conslstent with the accompanying and prior acts and conduct of ac-
cused, He did not use a weapon of any kind, It does not appear that
he attempted ta choke lirs, McLeod to death, as he choked her with only
one hand and did not thereby render her unconscious or otherwise
seriously injure her, While the blows to her face withhis fist inflicted
painful injury, they were not of such a character as ordinarily to cause
death, When the assault terminated upon the entry of lr. Stork, Mrs,”
McLeod was able to get up from the couch and go down the fire escape
unassisted. ,

An inference as to the intent of accused should not be based
solely upon his statements if his acts show a different intent, The
question of intent is one of fact to be determined from all of the
circumstances including such statements (Dig. Op. JAG, 1912-40D, Sec.
451 (57)3 CM 155509). In the opinion of the Board of Review the
evidence is legally insufficient to support the findings of guilty of
assault with intent to murder but 1s legally sufficient to support
findings of guilty of the lesser included offense of assault with
intent to do bodily harm,
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The maximum 1imit of punishment for assault with intent to do
bodily harm is dishonorable discharge, total forfeitures and confine-
ment at hard labor for one year (NCM, 1928, par. 10/c)., Under Article
of War 42 that offense 1s not punishable by imprisonment in a
penitentiary.

6. The accused is 27 years of age, . The charge sheet shows that
he was inducted on 3 May 1943. :

7. For the reasons stated the Board of Review holds the record
of trial legally sufficlent to support only so much of the findings
of guilty as involves findings of guilty of assault with intent to do
bodily harm and legally sufficient to support only so much of the
sentence as provides for dishonorable discharge, forfeiture of all:
vay and allowances due or to become due and confinement at hard labor
in a place other than a penitentiary, Federal correctional institu-
tion or reformatory for one year.

) ég”‘@r , Judge Advecate.
MW , Judge Advocate.
ﬁaj:ﬁ-( , Judge Advocate,

Q
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1st Ind.

War Department, J.A.G.0.,30 SEP 1943 - 7o the Commanding General,
Army Air Forces Western Technical Training Command, 1108 - 15th Street,
Denver 2, Colorado.

1. In the case of .Private Harold B: Lowry (39331436), Army Air
Forces Unassigned, Attached 33rd Training Squadron, 509th Training
Group, I concur in the foregoing holding of the Board of Review, and
for the reasons therein stated recommend that only so much of the
findings of guilty as involves findings of guilty of assault with
intent to do bodily harm in violation of the 93rd Article of War be
approved and that only so much of the sentence as involves dishonorable
discharge, forfelture of all pay and allowances due or to become dus, -
and confinement at hard labor in a place other than a penitentiary,
Federal correctional institution or reformatory for one year be ap-
proved. Thereupon you will have authority to order the execution of
the sentencs.

2+ When copies of the published order in this case are forwarded
to this office they should be accompanied by the foregoing holding and
this indorsement. For convenience of reference and to facilitate
attaching copies of the published order to the record in this case,
please place the file number of the record in brackets at the end of the
published order, as follows:

(CM 238972).

o >
¥} . —— e /\_«w.&__\“‘ -

Myron C. Cramer,
Major General,
The Judge Advocate General,
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CM 238987
UNITED STATES g ANTILIES DEPARTMENT

Ve ) Trial by G.C.M., convened
) at APO 845, ¢/o Postmaster

First Lieutenant EDNARD W. ) - New York, New York, 19 '
FERGUSON (0-329681), Coast ) July 1943. Dismissal and
Artillery Corps. ) total forfeitures.

OPINION of the BOARD OF REVIEW
HTI1L, DRIVER end LOTTERH(S, Judge Advocates

1. The Board of Review has examined the record of trial in the
~cage of the officer named above and submits this, its opinion, to The
Judge Advocate General,

2. The accused was tried upon" the following Charges and Specifi-
cationss ' '

CHARGE I: Violation of the S4th Article of War.

Specification: In that First Lieutenant Edward W. Ferguson,
51st Coast Artillery, did, at APO 845, on or sbout May 15,
1943, knowingly and wilfully misappropriate to his omn
use, one quarter (%) ton Willys truck, Number W-2041823,
of the value of about $752.50, property of the United
States, i‘urnished and intended for .the military service

" thereof.

CHARCE It Violation of the 96th Article of War.:

. Specification: In-that First Lieutenant Edward W. Ferguson,
. 5lst Coast Artillery, did, at APO 845, on or about May 15,
- 1943, with intent to deceive the dispatcher, Base Motor
Pool, APO 845, officially state to the said dispatcher,
in substance, that he was officer of the day and needed
transportation to inspect a gun position off the Base, which
statement was known by the said First Lieutenant Edward W.:
Ferguson to be untrue in that he was not officer of the day
and did not need transportaticn to inspect a gun pesition
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off the Base, which statement was made solely to induce
and did induce said dispatcher to authorize transporta-
tion for him for an unauthorized purpose.

He pleaded not guilty to and was found guilty. of all the Charges and
Specifications. He was sentenced to be dismissed the service, to
forfeit all pay and allowances due or to become due and to be confined
at hard labor for one year. The reviewing authority approved mily so
much of the sentence as provides for dismissal and total forfeitures
and forwerded the record of trial for action under the 48th Article of
War.

3. The evidence for the prosecution shows that on 1l vay 1543 ac-
cused was in command of Battery C, Provisional Coast Artillery Regiment,
at Borinquen Field, which apparently was APO No. 8L45. At about 9:00
pem. on that day, Private Victor Rivera, of Battery C, was instructed
to drive a jeep which was assigned to the battery, to the Officerst' Club.
Torres, the usual driver of the car, was on pass and Rivera was the
only one available to take his place. Rivera drove to the (fficers!
Club, picked up accused and five or six other officers about 10:;00 p.m.
and drove them to the quarters of an Air Corps officer and thence, about
midnight, to the quarters of accused. They remained there until 2:00 a.m.,
at which time accused said that he would drive the jeep and told Rivera
to wait for him at his quarters. Accused drove the car to the motor
pool office and presented to Private First Class James W. Alexander, who
was on duty as dispatcher on "off-base runs®, a driver's trip ticket
bearing the name of Lieutenant Pare. Accused stated to Alexander that
he was "0.D., going to check a gun position at hill 128", and that he
needed the vehicle for that purpose. The trip ticket was in order.
Alexander dispatched the vehicle and mede entries on the Daily Dispatch-
ing Fecord of Motor Vehicles showing the driver's name as "Torres",
the destination as "Hill 128", the time out as 2:30 a.m. and, under the
column headed "Report to", the name "Lt. Pare®. About an hour or an
hour and a half later, accused returned to the dispatcherts office and:
stated that the vehicle had not been dispatched. Alexander then showed
him the record on the dispatch sheet. Accused did not have side-arms at
the time. At about L;15 a.m. on.15 May, a Jjeep, driven by accused and
with two other officers in the rear seat, drew up at the window of the
Aguadilla Gate at Borinquen Field, where Private Howard A. Guest was on
military police duty. Accused handed Guest a trip ticket. Guest
immediately entered it, and as he turned to get the officers!t %sign-ocut®
sheet, he heard the driver say that he was on a tactical mission.
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'l'he Jeep then drove off at a high rate of speed. At about 5:00 a.m.

" the three officers returned in the jeep and signed the ®"sign-out®
sheet. Accused, who whs driving, remarked that they had been to

. Aguadilla light No. L, and Guest wrote on the sheet wLight No. L .
Aguadille", and L4115, as the time the jJeep had left .the field. Guest
' explained. to the accused that an officer should not drive a jeep. Ac-
cused replied that he knew that, but that the driver was tired and
that he had sent him to bed and thought it would be *0.K." to go to

- Aguadilla. ‘Private Joseph Comly, another guard on duty at the Gate

at the time, identified accused as the officer whowas driving the

:)eep at. 5100 a.m. (Be 9-19; Exs. 1, 2 and 3).’ .
: Captad.n Victor Cordona, the comanding officer of Battery -

G, "P C.A.R.", was in charge of light No. L4 on or about 15 May 1943.
"He did not see accused on the night of 14-15 May and did not know -
whether accused was authorized to inspect the light on that night.
There was a duty officer in Captain Cordona's battery and a duty offi-
cer at regimental headquarters, but neither Captain Cordona ner his
‘officers had to act as officer of the day. Battery officers were re-
quired to make inspections (R. 19-20). - : '

, Second Lieutenant. Eduardo pare was motor transportation offi~
.~cer of the battalion in which accused was a battery commander. At about
7130 a.,ms on the 15th of May, Lieutenant Pare assigned Jeep Number '
" 2041823. and two cargo trucks to accused's battery. The same vehicles

were assigned daily. There was no such duty as officer of the day,

but there was a duty officer in his organization, and there was a staff
‘Guty officer and a regimental duty officer in the second battalion, one

. of whom checked the guard in the area, and the ot.her checked the guard

- at the gun position on the beach (R. 20-22), -

L. . For the defense, First Lieutensnt Pedro Vivas testified that
on 15 May 1943 he was executive officer of the battery commanded by
accused; that the battery commander ordinarily exercised control of the
" Jeep and other vehicles assigned to the battery; that.the Provisional
" Coast Artillery Regiment is no longér in existence, but that "our battery®
. does have an observation post at hill 128, in the general direction of

"~ the light posit:l.on, and that its location is referred to as hill 128
, (n. 22-2h)

Accused did not testify or make a statement.
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S. In rebuttal, the prosecution recalled Lieutenant Vivas. He
was on leave during the period 14-17 May 1943. Hill 128 is in the =
same vicinity as light No. L, but his battery did not have anything -
" to do-directly with light No. L, and none of the battery officers -
were there (R. 2U). - ' . o : e

6. a. Charge II:. The evidence shows without contradiction that :
on 15 May 1943, accused stated to the dispatcher at Base Motor Pool, - -
APO 845, that he was "0.D., going to check a gun ppsition at hill 128‘{!
and that he required the jeep for that purpose; that the vehicle was = -~
'dispatched; and that accused drove out the Aguadilla Gate in it at IR
4215 a.m. and ‘did not return until 5:00 a.m. There is no direct proof
. - that the statements made by accused to the dispatcher were untrue. -

) Captain Cordona, who commanded Battery G, testified that thzrg -
was no officer of the day in his battery or in the regiment, that the . .
only thing he knew of was the duty officer at regimental headquarters, :
that neither he nor his officers had to act as officer of the day, but -
.that for his own battery he had a duty officers Lieutenant Pare was
" asked whether.in his organization there was an officer of the day, -

- and he answered that there was a duty officer, and that there was a . A
staff duty officer and a regimental duty officer in the second battalion . -
to check the guard in the area and at the gun position on the beach. -’
It is evident from the testimony of these two officers that the regi- -
‘ment, the battalion, and each battery of the regiment had a duty offi-
- cer who performed some of the normal functions of an officer of the
day. If accused was duty officer his statement that he was "0.D.® did
not necessarily indicate an irtent to deceive on his part as the term °= - .
- "0.D." would apply colloquially to the status-of duty officer of the bat= -
tery. Moreover, Bulletin No. 34, Airbase Headquarters, "A.P.0." No.
8L5, dated.9 February 1943, introduced in evidence by the prosecution .
(Ex. 3),shows that there was both an officer of the day and -a head- .
quarters duty officer of the Base and that an officer, who was not the'
duty officer was detailed as officer of the day on each .of the following
datest 10 February, 11 February and 12 February 1943.. Private . -, . .
Alexander testified that the trip ticket which accused exhibited to him . -
was in order and bore the name of Lieutenant Pare, who was the battalion . -
transportation officer. - Iieutenant Pare was not questioned concerning . .
the ticket. Accused stated to the dispatcher that he was going to check
a gun position at hill 128, and there is no"evidence that there was no .
gun position at hill 128, or that the jeep was not used for that. purpose.
It appears from the undisputed testimony of Lieutenant Vivas, that - B
_ Battery C, of which accused was the commanding officer, had an observation. -
post on hill 128 and that hill 128 was in the same vicinity as 1ight No.’ L,

v
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but that his battery had nothing directly to do with light Noe L. - When
accused returned to the Gate at 5:00 a.m. he told the military police
"on duty that he had been to light No. L at Aguadilla, but that is . .
entirely consistent with his previous statement that he was going to |
check a gun position at hill 128. )

It is not enough that the evidence cast suspicion on the
innocence of accused. To warrant findings of guilty the evidence should-
establish his guilt as to every element of the offense charged beyond
any reasonable doubt. The following language from Buntain v. State
(15 Tex. Appeals L90) was quoted with approval by the Board of Review in
CM 212505 Tipton and in CM 237032 Nelson:

" ne mst look alone to the evidence as we find it in
the record, and applying to it the measure’ of the law, .
ascertain whether or not it fills that measure. It
will not do to sustain convictions based upon.
suspicions or inadequate testimony. It would be a
dangerous ‘mrecedent to do so, and would render pre~
carious the protection which the law seeks to throw
‘around the lives and liberties of the citizen."

In the opinion of the. Board, the evidence fails to show that the state-~
ment made by accused to the dispatcher as alleged in the Specification

of Charge II with respect to the purpose of his trip was false in any
respect.

"be - Charge I: There is nq substantial proof that the use of
the jeep by accused on 15 May 1943 was unauthorized ar improper. While
it is shown that accused violated instructions of the commanding officer
of the base that no officer would drive a Government vehicle and that
a Government vehicle would not be left in front of Officer Quarters for -
any protracted period (Ex. 3), those offenses are not included within

" the allegation of misappropriation to his own use of the jeep.

. In the opinion of the Board the record is legally insuffi- -
cient to establish the offense alleged under Charge I.

, g. The president of the court excused Major Charles Smith
from serving as a member of the court on the ground that Major Smith

had been relieved from duty at the Base. While the facts shown did

not relieve him from his detail as a member of the court, the action
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of the president did not prejudice any substantial rights of the ac-
cused (CM 193913, Dig. Op. JAG 1912-40, sec. 365 (9); CM 22L42l, Bull.
JAG Vol. 1, p. 212).

d. Two members of the cburt recommended clemency by commuta-
tion to a "fine" of $122 per month for six months because the sentence
was excessive and accused was one of the best gunnery officers in his
regiment. The individual defense counsel also submitted a clemency
request to which are attached eight letters from other officers.

7. The accused is 30 years of age. The records of the Office of
The Adjutant General show his service as follows: #Appointed swgond
lieutenant, Coast Artillery-Reserve, from R.0.T.C., 10 June 1935;

active duty (C.C.C.) from 1 July 1935 to 31 December 1935, from 15 April

1936 to 1 October 1936, and from 2 April 1937 to 30 September 1939
appointed first lieutenant, 13 July 1938; appointed first lieutenant,
Inactive Reserve, 22 January 1940; active duty, 18 Aprll 1942,

8. The court was legally constituted. For the reasons stated, the
Board of Review is of the opinion that the record of trial is legally 1n-

sufficient to support the findings of guilty and the sentence.

@ﬁ:ﬂ@" »dJ udgé Advocate"

. &444’ 552:())' 2?4_4/3 ) ,Judge Advocate

. 3(?( m sJudge Advocate
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1st Ind.

War Department J.A.G.O., - SEP 1343 ~ To the Commanding Officer,
Antilles Department, APO 851, c/o Postmaster, New York Clty

1. In the case of First Lieutenant Edward W. Ferguson (0-329681),
Coast Artillery Corps, I concur in the foregoing opinion of the Board
of Review holding the record of trial legally insufficient to support
the findings of guilty and-<the sentence, and, for the reasons stated .
therein, recormend that the findings of gullty and the sentence be
-disapproved. You are ‘advised that the action of the Board of Review
and The Judge Advocate General is taken under the provisions of ‘Article
of ¥ar 50% and in accordance with note L following that Article (CM, -
1928, p. 216), and that under the further provisions of that article
the record of trial is herewith returned to you for a rehearing or such
other action as you may deem proper.

2. When copies of the published order in this case are forwarded
to this office together with the record of trial, they should be ac-
companied by the foregoing opinion and this indorsement, except that
.in the event a rehearing is directed the foregoing opinion and this
" indorsement should be returned alone and the disposition of the record

‘of trial and the publication of the general court-martial order in the
case shall follow the provisions of paragraph 89, Manual for Courts-
Martial, 1928. For convenience of reference and to facilitate attaching
copies of the published order to the record in this case, please place -
the file number of the record in brackets at the gend of the published

order as follows:
Myron C. Cramer, '
Major General,

1 Incle - ‘ The Judge Advocate General.
Record of trial, .

(cu 238587,

2
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29 SEP 1943
tNITED STATES ) DESERT TRAINING CENTER
Ve % Camp Young, California.

Second lieutenant IRVIN L. ) Trial by G.C.M., convened at
RONDESTVEDT (0-561938), ) Camp Young, California, 23
Air Corps. ) July 1943. Dismissal, total

) forfeitures and confinement

) for two years.

QPINION of the BQARD OF REVIEW
LYON, HILL and ANDREWS, Judge Advocates.

1. Ths recnrd of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
opinion, to The Judge Advocate General.

2. The sccused was tried upon the following Charges and Specifica-
tions: .

CHARGE I: Violation of the 96th.Article of War,

Specification 1z In that 2nd Lieutenant Irvin L. Rondestvedt,
AC, Fifth ljeison Squadron, did et Shreveport, louisiena,
on or about April 5, 1943, with intent to defraud, deceive
and injure, wrongfully and unlawfully make and utter to
Washington-Youree Hotel Company, Incorporated, a certain’
check, in words end figures as follows, to wits

Colorado Springs, Colo.,April 5, 1942 No. 56
THE COLORADQ SAVINGS BANK 82~5
.~ 0f Colorado Springs . '

Pay to the order of Washington-Youree Hotel $15.00

Fifteenandno/loo---------v---------Dollars

2nd Alr Support Commamd  1.uip 1, Ropdestvedt

) 2nd Lto. A..Co 0-561958
and by means thereof, did fraudulently obtain from the
Washington-Youree Hotel Company, Inoorporated, $15.00 cash,
he, the said Irvin L. Rondestvedt, then well knowing that he
did not have and not intending that he should have sufficient
funds in the Coloredo Savings Bank, Colorado Springs, Colorado,
for the payment of said check.
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Note: and 10 additionsl Specifications, identical in form with
Specification 1, except as to the dates and the amounts,
which are as follm. respectivelys

Specifioation 2: 16 April 1543 $20, OO. )
Specification 33 16 April 19643 $20.00,“
Specifiecation 43 17 April 1943 $25.00.
Specification 63 17 April 1943 = $20,00.—
Specification 62 21 April 1943 825.00.
Specification 7t 23 April 1943 $20.,00."
Specification 81 25 April 1943 - _310.00./
Specification 93 26 April 1943 $25.00.
Specification 103 26 April 1943 $25.00,
Specifioation 11t 26 April 1943 $25.00.

Cd

Specification 123 In that 2nd Lieutenant Irvin L. Rondestvedt,
AC, Fifth Liaison Squadron, being indebted to the First
National Bank of Colorade Springs, Colorado Springs, Colorado,
in the sum of $100.00 for a personal loan, which amount be-
came due and payable in two payments; $50.00 on Degember 7,
1942, and $60.00 on January 6, 1943, did at Colorado Springs,
Colorado, from December 7, 1942, to the present. dishonorably
feil and negleot to pay said debt.

Specification 13: In that 2nd Id.entenant Irvin L. Rondestwvedt,
AC, Fifth Lieison Squadron, being indebted to Kapelke's, a
jewelry concern, Colorado Springs, Colorsdo,. in the sum of
$60.00 for jewelry, which amount became due and payable on
November- 7, 1942, in installments of $20.00 on the fourth
of each month, did at Colorado Springs, Colorado, from
November 7, 1942, to the present, dishonorably fall a.nd
neglect to pay said debt.

Speoiﬁoation 141 In that 2nd Lieutenant Irvin L. Rondestvedt,
AC, Fifth Liaison Squadron, did st Shreveport, Louisiana, on
. _or about April 26, 1943, with intent to defraud, deceive and
injure, wrongfully and unlawfully make and utter to -the
Continental-American Bank and Trust Company, Shreveport,
' Louisiana, a oertain check, in words and figures as follows,
to wits

- Colorsdo Springl. Colo., April 26 1943

COLGRADO SAVINGS BANK

Pay to the order of Cash $26.00
“‘nty.n“ ‘nd nO/lm M E B W W ® D W W e D e @ w o Dollar.
2nd Alr Support Command Irvin L. Rondestvedt .
Barksdale Field, Louisians ° 2nd Lt.,A.C. 0-661938
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and by means thereof, did fraudulently obtain from the Con-
tinental-Ameriocan Bank and Trust Cempany, Shreveport, louisiana,
$25.00 cash, he, the said Irvin L. Rondestvedt, then well know=
ing that he did not have and not intending that he should have
sufficient funds in the Colorado Sevings Benk, Colorado Springs,
Colorado, for the payment of sald check.

CHEARGE IIt Violation of the 69th Article of War.

Specificationt In that 2nd lLieutenant Irvin L. Rondestvedt, AC,
Fifth liaison Squadron, having been duly placed in arrest in
quarters at Army Air Base, Desert Center, California, on or
about 0830, June 7, 1943, did, at 0900, June 7, 1943, break
his said arrest before he was set at liberty by proper aue
thority. .

CHARGE IIIt Violation of the 6lst Article of War.

Specifications In that 2nd Lieutenant Irvin L. Rondestvedt, AC,
" Fifth Liaison Squadron, did, without proper leave absent him=
self from his station at Army Air Base, Desert Center,
California, from about Jume 7, 1943 to about Jume 25, 1943,

ADDITIONAL CHARGE It Violation of the 96th Artlcle of War.

Spscification 1t In that 2nd Lisutenant Irvin L. Rondestvedt,
AC, Fifth liaison Squadron, did at Bossier City, Louisiana,
on or sbout April 3, 1943, with intent to defraud, deceive
and injure, wrongfully and unlawfully make and utter to the
Bossier State Bank, Bossier City, louisiana, e certain check,
in words and figures as follows, to-wit:

Colorado Springs, Colo.,April 3, 1942 No. 54
THE COLORADO SAVINGS BANK 82«5

. ' of Colorado Springs
Pay to the order of Cash . $25.00

Twenty-five and no/lOO - - - ee®- ..o « Dollars
II Air Support Command ) . Irvin L. Rondestvedt

2nd Lt. AC 0561938
and by means thereof, did fraudulently obtain from the Bossier
State Bank, Bossier City, louisiana, $25.00 ocash, he, the said
Irvin L. Rondestvedt then well knowing that he did not have and
not intending that he should have sufficient fumds in the
Colorado Savings Bank, Colorado Springs, Colorado, for the pay~
ment of said check.
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Notet and three additional Specificatlons, identical in form
with Specification 1, except for the dates and the a.mounts.
which are as follows, respectively:

Specifiocation 2: 16 April 1943 $26.00.
Specification 33 24 April 1943 $25.00.
Specification 4: 26 April 1943 $50.00,

ADDITIONAL CHARGE II:t YViolation of the 96th Article of War,

Specification 1¢ In thet 2nd Lieutenant Irvin L. Rondestvedt,
AC, Fifth liaison Squadron, did at San Francisco, Californis,
on or about June 12, 1943, with intent to defraud, deceive
and injure, wrongfully and unlawfully meke and utter to the
Hotel St. Francis, San Francisco, California, a certain '
check, in words and figures as follows, to-wits

San Franeisco, Calif Jumne 12, 1943

To the Bank of America (Jones=Geary) Bank
Branoch _
City  Sen Francisco State California
Paey To St. Francis Hotel or order, $25.00
Twenty=-five and no/100 Dollars

Signeture Irvin L. Rondestvedt, 2nd Lt.AC
Address Hamilton leld, Calif,

City
and by means thereof, did fraudulently obtain from the Ebtel St.
Franocis, San Francisco, California, $25.00 cash, he the said
Irvin L. Rondestvedt then well knowing that he did not have
and not 1ntending that he should have sufficient funds in the
Bank of America, Jones-Geary Branch, San Francisco, Californis,
for the payment of said check.

Notet and five additional Specifications, identical in form
with Specification 1, except for the dates and the amounts,
which are as follows, respectivelys

Specification 2:- 16 June 1943 - $15.00,
Specification 31 20 June 1943 $10.00,
Specification 4t 21 June 1943 $10.00.
Specification 5t 22 June 1943 $10.00.
Specifiocation 63 23 June 1943 $15.00.

Accused pleaded guilty to Charge II and itas Specification, guilty to Charge
III end its Specification, not guilty to Charge I and its Specifications,
not guilty to Additional Charge I and its Specifications, and not guilty
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to Additional Charge II and its Specifications. 5e was found guilty of
all Charges and Spesifications. No evidence of previous convictions was
introduced. He was sentence d to dismissal, forfeiture of all pay and
allowances, and confinement at hard labor for two years. The reviewing
authority epproved the sentence, designeted the United States Disciplinary
Barracks, Fort Leavenworth, Kansas, as the place of confinement, and fore
warded the record of trial for action under Artiele of War 48,

3. The evidence for the prosecution showed that acoused is a second
lieutenant, Alr Corps, Fifth Lieison Squadron, 74th Reeconnaissance Group,
stationed at Desert Center, California.

On stipulation duly made between the prosecution and accused, there
was recelved in evidence the testimony of the following absentee witnessges:
A, Roper, sn employee of the Washington-Youree Hotel, Inc., Shreweport,
louisiana; of J. Hayes Davis, Vice-President of the First National Benk of
Colorado Springs, Colorado; of Hugo C. Kapelke, a jewelsr of Colorado
Springs, Coloradoj of Jemes C. Atkins, cashier of Continental-Amsrican
Bank & Trust Co., Shreveport, Louisiana; of 0. J, Miller, Vice President
of Colorado Savings Bank, Colorado Springs, Colorado; and of Colonel
Clarence D. Wheeler, Air Corps, Commaending 74th Reconnalssance Group,
Desert Center, California (R.15-25, Pros. Exs. 1,3,5,6,8,10).

The evidence so introdiiced showed that ascoused cashed 11 checks, all
made and drawn by him on the Colorado Savings Bank of Colorado Springs,
Colorado, payable to *Washington-Youree Hotel™, at Shreveport, Louisiana,
‘on the dates and for the amounts alleged in Specifications 1 to 1l in-
clusive, of Charge 1, respectively; and that aocused was paid the face
emount of each cheok. It yai shown, further, that each of these checks
waa deposited by the payee with its local bank for colleotion and that
each check was eventually returned to the payee unpald; that acoused was
personally advised that these checks had been so returned, and had there-
upon requested the payee to redeposit the ohecks; that all these checks
were again presented for payment and again dishonored; but that on or
about June 12 they were paid after having again been sent forward for
collection (R.16-19; Pros, Exs. 1,2).

. On 7 November 1942 accused borrowed the sum of $100 from the First

National Bank of Colorado Springs, Colorado, secured by his promissory
note for that amount, dated the same date, and payable: $50 on 7
December 1942 and $50 on 6 Jenuary 1943, Acocused failed to pay the note
when it became dus and it was not paid until 19 June 1943 (R.20,21; Pros.
Exs. 3 and 4).

On or asout 7 November 1942 acoused bought a wedding ring from Hugo
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C. Kapelke, a Jeweler, at Colorado Springs, Colorado. On this purchase
acoused owed a balance of $60,which he agreed to pay in monthly installs
ments of $0 each, beginning on the 4th of December 1942, Accused
never paid this balance (R.223 Pros. Ex. §).

. On 28 April 1943, nooused at Shreveport, louisiana, made end cashed
his check, payable to cash, dated 26 April 1943, dram on Colorado Savings
‘Bank, Colorado Springs, Colorado, at the Continental-American Bank & Trust
- Company of Shreveport, Loulslana, from which last named bank he received
the sum of $25.00.  This cheok was presented for payment at the Colorado
Savings Bank and was returned unpaid (R.23; Prose, Exs. 6 and 7).

It was stipulated in writing between the prosecution and the acoused,
for the purposes of the trisl and for consideration by the ocourt, that at
Bossler City, louisiana, accused oashed four checks mede by him at the
Bossier State Banks that these checks were made payable to cashj that they
were drawn by accused on the Colorado Savings Bank of Colorado Springs, on
the,dates and for the amounts, as follows:

3 April "1942° (1943) - §25.00

16 April Y943 . $25.00
24 April 1943 $25.00
26 April 1943 . $50.,00

and that acoused was paid 1n cash the face amount of each check by the
Bossier State Bank (R.29,30; Pros. Ex. 12).

It was atipnlatod in writing by end between the prosecution and ao-
oused, for the purposes of the trial and for oconsideration by the oourt.
that in San Franoisco, Californis, scoused made six checks payable to

. ®"The St. Franois Hotel® or “The Hotel St. Francis™; that said checks were
drewn on the Bank of Anorioc on the d;tu and in the amounts as followsi

12 June 1945 . §25,00
16 Juns 1943 $15.00
20 June 1943 $10.00
21 &me 1943 $10.00
22 June 1643 $10,00
23 June 1943 $15.00

'tlmt acoused ocashed these checks on the dates described therein, respectively,
at the .Fotel St. Francis, San Franoisco, California, and was paid by the
hotel the face emount of each oheok; and that each of these checks was re-
turned to the payee marked "unable to loocate"™ (R.303 Pros. Ex. 13).

" Accused's oredit balance in the Colorsdo Savings Bank during the
period in which these checks were issued was insuffisient in amount to
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enable the bank to pay any of the checks drawn by him om or after § April
1943. Prior to 18 May 1943 that bank received numerous cheocks signed by
acocused dating back to 5 April. Mr. Miller, who was in charge of all
checking aoccounts for the bank, testified, "On all checks of accused dated
on or after Aprilb5,1543, reaching this bank, the acocused * * » had no
funds in his account * * ¢ from whioch payment for such checks could be
had™, No deposit was made in accused's mocount with that bank after 16
April 1943, except that arrangemsnts were made on or about 12 June 1943
for pe)uyment of the ochecks given to Washington-Youree Hotel (R.25, Pros.
Ex, 8)e ) ) :

By the testimony of Colonel Wheeler, and an authenticated extraoct
oopy of the morning report, it was shown that acocused was placed in errest
in quarters at 8130 a.m., 7 June 1843, and that he went absent without
leave a3 of 9 o'clook aem., the same day. Colonel Wheeler made & search
for ascured on 8 June 1943 and ocould not find him. Colonel Wheeler, his
commanding officer, had not then relieved accused fram arrest (R.26,27;
Pros, Exs. 9 and 10)0 . '

Lieutenant Colonel Orville R, Emerson, Headquarters IV Air Support
Command, Thermal, Californias, testified that he was the investigating
officer in the case and that accused made and signed two written state-
ments with respect to the “charges of giving bad oheoks, breaking arrest,
and of being absent without leave®™, Before accused made the first state-
ment he was told "that he would not be foroed to make any statement™, that
"if he wanted to make a statement anything he said could be used against
him in couwrt™. In these statements acoused admitted his signature on,
and that he oashed, the 11 checks mentioned and at the place and on the
dates alleged in Specifications 1 to 11 inclusive of Charge I. He saild
that at the time he cashed the ohecks he did not know the exact amount
of his balance in the drawee bank but that he did know that those checks
along with others cashed during that period totaled more than he had on
deposit in the bank. Accused admitted giving the note for $100 to the
First National Bank of Colorado Springs, and admitted receiving $100
therefor and not having repaid the note., Be admitted his indebtedness
in the sum of $60 to Kapelke, the jeweler, and that this indebtedness had
not been paids He also admitted that he made the check which is now the
subjeot matter of Specification 14 of Charge I and that he received “the
money on this check™. Accused also admitted having made ths cheoks msn-
tioned in Specifications 1 to 4 inolusive of Additional Charge I and of
cashing these ohecks at the Bossier State Bank, Bosasier, Louisiana, on
the dates indicated on each check. He was willing "to stipulate® that
®"these checks were returned umpaid by the Colorado Savings Bank" and
"that there were not sufficient funds in™ his "acoount to ‘take care of
these cheoks when they were presented". _Accused further admitted that
he signed and cashed the six checks mentioned in Specifications 1 to 6 .
inclusive of Additional Charge II on or about the dates appearing on
each check. He states in his “supplementary statement" that he would
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"stipulate™ that he did not have sny account with the Bank of Amerieca
in San Francisco in the month of June 1943 or with any of its branches
(Re31,32,33,343 Pros. Exs. 14 and 15).

4, The asccused testified in his own behalf. Hs admitted making
and oashing all of the checks mentioned in the Charges and Specifioca«
tions and of receiving in exchange for each check the face amount
thereof. He admitted borrowing $100 from the First National Bank of
Colorado Springs, Colorado, and failing to pey enything on acoount of
the loan. He admitted owing a balance of $60 on a wedding ring that
he had purchased for the sum of $92 from Kapelke, on which he paid $32
on delivery. The purport of aoscused's testimony is the game as that
contained in his written statements givem to the investigating officer.
He repeated that when he cashed the cheoks he intended to defraud no
ons, and that he expected to have money in the bank in time and in amount
sufficient to meet each check as it was presented. He testified that he
opened his acocount with the Colorado Ssvings Bank, in Colorado Springs,
where he was then stationed, about 19 August 1942, Sometims later, he
was transferred to San Antonio (Texas) for maneuvers. About 14 February,
he was tranaferred to Shreveport (Louisiana). From there he went to
Alexandria, lLouisiana. Then, in suoccession, he was ordered first, in
the early part of April, to San Antonio, then to Colorado Springs, baok
to San Antonio, to Paris, Texas, and again to San Antonio. During this
period the Govermment was behind in their checks to him (R.38). The
suggestion is that it was because of these moves that he lost track of
‘'his bank balance so that when he cashed the checks at the Washingtone
Youree Hotel he "didn't know at the time™ that he "had the money in the
bank®™, Acoused said that he had been writing cheocks and didn't have a check
book with him; that he "ran out of checks * * # and had written the bank
for blank check book™. _He explained how he happened to cash the ohecks
drawn on the Bank of America. He went to the bank to vpen an gsocount and
asked them to draw $100 on his account in the Colorado Springs bank where
he believed he had the money. That was 15 June. He signed a& "note" for
this purpose. BHe drew his first ocheck on the Bank of Amerioca on 18. June,
Ho testified to his financial condition just prior to his business with
the Bank of America. He had been arrested for cashing "these cheoks
that I had written™. At that time, he said, he had only about $40 and
knew he "oould not.pay the checks that were outstanding®™. He broke
arrest to go to San Francisco to borrow money from friends, ostensibly
to pay these checks. Hs was unsuccessful. Accused had married 28
November 1942. In February 1943 his wife went to the hospital and he
lost his child. This had been expensive. Then in April he becams es-
trenged from his wife. He had been sending her money. Accused attributed
his troubles to his separation from his wife, to the loss of his ohild,
and to the fact that he "was drinking heavily et that time"™ (R.34-40).

-8-
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On oross-examination, acocused said that while he started to keep a
record of his bank account he got to drinking pretty heavily and forgot.
On 16 April, as one instance, he was drunk and ocashsed three checks at
two places. Hs knew "the last of the month"” he didn't have much money
in his account but figured his "cheock would be in before the checks"™
he "had written got there". So.he "continued to write checks". Bs.
thought the bank would honor them as it had done once before in November
(1942). However he called his bank up first on that occasion, He testi-
fied that he deposited his January check and that it went to pay for his
wife's illness. His February check for $223 was deposited in March.

His March pay was deposited on 15 or 16 April., The check he reoceived
May first was for §200, end was deposited about 26 May. He deposited
$150 1 June. His February check was deposited 15 or 16 March; but, he
said he "had been to Louisiana and back by that time" .and had "spent most
of that money before he got back". . i

6. The evidence in additxon to his pleas of guilty shows that accused
broke arrest at the time end plece as alleged in the Specification of Charge
II, and was absent from his station without leave as alleged in the Speci-
fication of Charge III, and that he was properly found guilty of violation
of Articlea ‘of War 69 and 61 as charged therein.

With respect to the debts mentioned in Specifications 12 and 13 of
Charge I, they were contracted in November 1942. Accused promised to
ligquidate the two debts in two and three months respectively. The evidence
shows that acoused never made eny payment on account of either debt, sl-
though he received his Army pay during the succeeding months. .The trial
was held 23 July 1943. Although there is no evidence that aocused had
any money other than that of his pay as e second lieutenant with less than
three years' service, and although he was married in November 1942 and
shortly thereafter his wife was taken ill and hospitalized, there is nothing
Yo show that accused's legitimate expenses made it impossible for him to
pay something during this long period on account of these debts. Asoused
failed to itemize his expenses. On the other hand the evidence olearly
shows that accused spent money for liquor quite freely during a large part
of the period in question, money which could have been used to make pay-
-ments to his creditors. Upon the evidence, the court was fully justified
in concluding that acoused did in fact have financial resources with which
to make payments on each of these debts. It wes also Justified in con-
oluding that his failure and neglect to do so was the result of deliberate
dishonesty or of culpable indifference or evesion and was, therefore, dis-
honorable within the meeaning of Article of War 95 (CM 228894, Peterson).
Farthermore, accused contracted these debts while an officer in the Army.
It is not unreasonable to believe that credit was extended to him because
of his military status. Under such ciroumstances, the failure of an officer
to extend himself to pay such an obligation 1s dishonorable and unbecoming
an officer and & gentleman.
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‘With respeoct to the checks admittedly cashed by acoused and unpeid
for lack of funds, in order to constitute a violation of Article of War 95
it must be shown beyond a reasonable doubt that at the time the checks were
draewn sooused knew that his oredit with the drawee bank was insufficient
to meet them and that he did not intend to hdve money in his account to
meet them,

The evidence shows that the aocused exeouted and cashed the various
checks, on the dates and at the places alleged, and received the value
therefor, as specified in Specificeations 1l=11, inclusive, and Specification
14 of Charge I, and in the Specifications of Additional Charge I and the
Speocifications of Additional Charge II; and shows that there were insuf=
ficient funds in the bank to meet the various checks when they were drawn
and that all the checks were returned unpsid. The evidence also shows
that accused contracted and feiled to pay when due the debts specified in
Specifications 12 and 13 of Charge I. .

Accused contended that while he did not know the status of his bank
account he expected that a check he was about to deposit to his oredit
would be suffioient to meet the withdrawals., He testified to deposits
hs made in March, April, May and on 1 June. Between 3 April and 23 June,
inclusive, sccused drew checks, unpaid for lack of funds, in the sum of
$165., He testified that during this period he deposited about §$550. Had
this testimony as to his deposits been true, his bank would not have dis-
honored every check of acoused deted on and after 3April. True, accused
arranged with his bank in June to pay $230 of these bad checks. But the
moneys deposited or provided for this purpose ‘could not have exceeded
$230 by much, certainly did not approximate $550, for the six small checks
drawn in June starting 12 June, for sums varying from $10 to $25, were

- all returned unpaid. The Board of Review finds itself on the evidence
compelled to reject as false aoccused's testimony on the very material issue
of the amount of his deposits during this oritical period.

Aoccused was arrested 7 June oharged with frauwdulently issuing cheoks
in the aggregate sum of $230 to the Washington=Youree Hotel end a check
for §25 to the Continentel-American Bank and Trust Company. This faot in
itself ocertainly called his attention to the faot that his account wes
overdrawn. Moreover, he testified that he knew he was overdrawn on 7
June as the underlying reason why he broke arrest that day. He wanted
to go to San Fresnocisoco to borrow money from friends, ostensibly to pey
these cheoks. This is most significent, for although he was admittedly
unable to borrow any money, he drew against his empty till in the
Colorado Sevings Bank on 15 June in favor of the Bank of Amerioa and pro-
ceeded to drew checks on that bank, On the admitted Ffacts, he knew full
well that he did not have and could not establish a ocredit there.

The Board of Review therefore finds direct proof of fraudulent intent
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in the oashing of the four checks drswn in June on the Bank of America.
This, in addition to accused's perjured testimony, affords sufficient
ground from which to impute a similar intent, a fraudulent design, with -
respeot to the other cheoks specified in the Charges.

6. War Department records show that acoused is 25 years old. He
enlisted 7 October 1940, attended Officer Candidate School and was com=-
missioned a second lieutenant, Army of the United States, & August 1942,
He is merried. He did not attend college. Aoccused was shop foreman in
" charge of publications and job printing for two yeers in Bismareck, North
Dakota, prior to 1940,

7. The court was legally comstituted and had jurisdiction of the
person and the subject matter. No errors injuriously affecting the sube
stantial rights of the accused were committed during the trial. The
Board of Review 1s of the opinion that the record of trial is legally
sufficient to support the findings of guilty of all the Charges and
Specifications and the sentence end to warrant confirmation thereof.
Dismissal is mandatory upon conviotion of violation of Article of Viar
95, and imprisonment 1s authorized upon conviction of violation of
Articles of Var 61, 69 and 96.

7,.4,;4., q_ ?0—\-\,, Judge Advoocate.
{ —

_, Judge Advocate.

s Judge Advoocate,
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1st Ind.
War Department, J.A.G.Os, 9 oCT 1943 - To the Secretary of War,

l. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Second Lieutenant Irvin L. Rondestvedt (0-561938), Air Corps. .

2. I concur in the opinion of the Board of Review that the record
of trial is legally sufficlent to support the findings and the sentence
and to warrant confirmation thereof. Since it appears from the record
of trial that the offenses were committed while the accused was probably
under mental strain incident to a separation from his wife and the loss
of his baby, and in view of the faoct that ascoused has been in confine-
ment more than three months, I reocommend that the sentence be confirmed
but that the forfeitures and confinement be remitted and that the sene
tence as thus modified be carrised into execution.

3. Inclosed are a draft of a letter for your signature transmitting
the record to the President for his action and a form of Executive asction
designed to carry into effect the recommendation hereinabove made, should
such action meet with approval.

—w\h Q- TE-J\W .

¥yron C. Cramer,
Major General,
3 Incls. The Judge Advocate General.
Incl.l-Record of trial.
Incl .2-Draft of let. for
Sigo Seo, of War.
Incl.3=Form of Ex. action.

(Sentence confirmed but forfeitures and confinement remitted.
G.C.M.0. 1.13, 2, Dec 1943)
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UNITED STATE S ) FIRST DISTRICT, ARMY AIR FORCES
) TECHNICAL TRAINING CCLMLAAND
V. ). Trial by G.C.M., convened at
: ) Seymour Johnson Field, Greensboro,
Major HENRY E. KNIERIM ) North Carolina, 26 July 1943.
(0-140239), Air Corps, ) Dismissal.

4th Academic Group.

OPINION of the BOARD OF REVIEW
CRESSON, LIPSCOLB and SLEEPER, Judge Advocates

1. The Board of Heview has examined the recbrd of trial in‘the case
of the officer above named and submits ¢hls, its opinion, to The Judge
Advocate General, :

2. The accused was trled upon the follow1ng Charges and bpe01flcations;
CHARGE T: Vidlatlon of the 57th Artlcle of War.

Speclflcatlon~ In that AaJor ﬁenry E. Lnlerlm, 4th Academic Group,
Seymour Johnson Field, Goldsboro, North Carolina, being in
command of Training Detachment, AAFITC, University of Vir-
ginia, Charlottesville, Virginia, and it being his duty to

_render a Mocrning Report of the officers and enlisted men.
assigned or attached thereto for the period 8 May 1943 to -
10 llay 1943, did, at Charlottesville, Virginia,.on or about 10
May 1943, know1ngly make ‘a false return for said period,
which return was false in that it showed ore officer as .
present for duty, to wit: llajor Henry,E. Knierim, Air Corps,
when as he, the said ilajor Henry E. Knierim, then well knew the
bald officer was absent without leave.

CHARGE II: Violation of the olst Artlcle of War.

Specificaticng In that’ idJor h,nry E. Knierim, 4th Academlc Group,
Seymour Johnson Field, Goldsboro, North Carolina, did, without
proper leave, .absent hAMnelf from his station at Training
Detachment, AAFLIC, University of Virginia, Charlottesville,
Virginia, from about 8 ay 1943, to about 10 liay 1S43. -

CHARGE III: Violation of the 96th Article of Var (Findlng of Not
Guilty).

Specification: (Finding of Not Guilty).
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He pleaded net guilty to all Charges and Specifications and was found guildty,
of Charges I and II and the Specifications thereunder but not guilty of ’
Charge III and its Specification. No evidence of prior convictions was
introduced. He was sentenced to be dismissed the service. The reviewing
authority approved the sentence and i‘on.arded the record of trial .t‘or
action under Article of ilar 48. . A
L4 7

3. The evidence for the prosecution shows that from 20 February 1943
to 22 lay 1943 the accused was the commanding officer of Training Detachment
No. 25, lst District AAFITC, Charlottesville, Virginia, where it was
quartered at the Albermarle Hotel with its orderly room in the lobby. The
accused lived on the second floor of tie hotel. , The oanly other officer
with the detachment, during all material times involved was First Lieutenant
Harrlson S. Hunt, whose primary duty was Detachment Adjutant. "

About 1700 otclock on Saturday, 8 May 1943, the Adjutant, who was

.then on duty, could not locate the acclsed, who was not seen at the lotel
- until about 1400 ofclock :londay, 10 Kay 1943 » although the Adjutant ordinarily
saw him many times daily. Between 800 and 900 o'clock, 10 MMay 1943, the '
accused telephoned the Adjutant by long distance and told him he was in-
Washington; that he had rissed a train, and that he would not arrive in
Charlottesville until jndon. The Adjutant did not receive, in his official
capacity, any orders from the District Headquarters authorizing the accused's
" absence, and did not sss any ortlers granting him leave. The accused initialed
the morning report for the period § Liay 1943 to 10 ilay 1943, inclusive, with-
out showing his absence. The accused, in addition to his duties of Cormand-
ing Officer, had the duties of Intelligence Officer, 'l‘ransportatlon Officer,
and Special Service Officer for the detachment, which occasionally required -
him to go to Camp ILee, Richmond and- Petersbu.rg, all in Virginia and less than
100 miles distant, without orders  ¢f any kind from his superiors, but these
trips did not Reep him over night. . The morning report was prepared daily by
a sergeant, showing the duty status of the officers and enlisted men of the
detachment from 0000 to 2400 o'clock. It was then glven to the Commanding
Officer for signature, and then to the Adjutant for like purpose. An ofi‘icer
absent by, authority of a verbal order of his commanding officer would be
carried as present, and no ®in and out register® was kept. The accused had
not told the Adjutant he was going to.Washington (R. 8-22).

The sergeant made up the morning report for Saturday, 8 May, but it -
was not verified by the commanding officer on Sunday, 9 May, as was the
usual practice. He also made it up for Sunday, 9 ay, and Honday, 10
May, all showing accused on duty, placing it in the Commanding Officer's .
*In Basket® on the morning of 10 May, where it remained all day and was
returned to him ®as of the 10th®*. The sergeant was in the Adjutant's
presence ionday morning when' the long distance telephons call came from
Washington. 7The sergeant.did not see the accused around the hotel all day
Sunday and londay morning. The accused's wife, unaccompamed by him, was
szen in the hotel lobby Sunday evening, 9 May (R. 23..31)
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It was further in evidence that the Commanding Officer was
the custodian of the morning report. A certified copy of the morning
report for the period 7 May 1943 to 11 Msay 1943, inclusive, was ad-

‘mitted in evidence. It was initialed by both the accused and the ad-
Jutant without showing any change in accused's duty status on 8, 9 or
10 May (R. 16; Ex. 1). v

4e Motion by the defense under paragraph 71d of the Manual for
Courts-iartial for a finding of not guilty of all Specifications and A
Charges having been denied by the court, the defense armounced that the
accused had been advised of his rights and that he elected to remain
gllent. A stipulation was entered into, however, that if Major Genmeral
Albert Wingate were present, he would testify in accordance with & .letter,
which was copled into the record, certifying to accused's fine character
a(md ax;:e]_lent service under him as an officer in the first world war
R. 52).

5. The accused i3 charged with absenting himself from his station
from about 8 May 1943 to about 10 May 1943, without proper lsave; and
with knowingly making a false return upon the morning report, in viola-
tion of his duty, showing himself as present for duty for said period
of time when he was absent without leave. The elements of the offense,
first stated above, and the proof required for conviction thereof,
according to applicable authorities, are as follows:

nx % % (a) 'l'hat the accused absented himself
from his command, % % #, station, or camp for

a certain per:.od, as a.lleged, and (b) that such
absence was without amthority from anyone compe-
tent to give him leave® (M.C.M., 1928, par. 132).

Army regulations, duly authorized and promulgated, within appropriate
spheres have the force and effect of law and the court is bound thsreby
(United States v. Eliason, 16 Pet. 291 @ 302; Standard 01l Company V.
Johnson, 316 U.S. 48l). For the reasons hereinafter inticated sub-
paragraph 19b of AR 605-115, 14 July 1942, is pert.inent. Its provisions
are: '

-9. Orél permits. - An officer authorized
to grant leaves of absence may grant oral permission
for absence over Sundsys, holidays, and other similar
periods. Such officers may also grant oral permission


http:Courts4!.art:l.al

(38)

' for absence during any period less than 24
hours at other times." '

The gravamen of the offense, last stated above, is knowingly
making a false return whereby the accused's own alleged absence without
leave was concealed. XManifestly, conviction for this alleged offense is,
therefore, dependent upon the accused's lawful conviction of the offense
of absence without leave during the time reflectsed by the morning report
involved because otherwise the offense alleged in the Specification
would not be supported by the proof. The defense properly tested the
legal sufficiency of the evidence by a motion for findings of not guilty.

" The denial of this motion was proper if there was any substantial evidence

. which, together with all reasonable inferences therefrom and all applicable

- presumptions, falrly tended to establish every essential element of the
offenses charged or included in the specifications thereunder (M.C.M., 1928,

par. 71d). ' ,

The direct evidence merely shows that the accused, between 800
and 900 o'clock on 10 May 1943 by long distance telephone, called the .
adjutant from Washington and said that he was in Washington, that he had
missed his train, and that he would arrive in Charlottesville about noon.
This statement of the accused unquestionably amounts to an admission that
he was not then in Charlottesville, his assigned place of duty, but wholly
fails to indicate whether his presence in Washington was with or without
. proper leave or when his absence from Charlottegville commenced. The
evidence adduced by the prosecution upon these phases of the alleged
offense is purely circumstantial. The adjutant and the sergeant merely
testified that they saw no orders authorizing the accused to make a trip
and that they did not see the accused from 1700 o'clock on 8 May 1943
until about noon on 10 kay 1943, although they customarily saw him many
times dajily. Such testimony is inconclusive and insufficient as a basis
from which inferences as to the time of the accused's departure, either
with or without proper leave, must be definitely drawm beyond a reasonable
doubt, if the findings of gullty are to be sustained. The evidence is
undisputed that an officer absent by authority of a verbal order of his
commanding officer would be carried as present on the morning report and
that no "in and out register” was kept. Conseguently, the morning report
for the detachment during the-period of time involved lends no probative
aid to the circumstances shown relative to the time of the accused's
departure or whether such departure was authorized or not. The evidence -
. adduced wholly fails to take account of the fact that the accused's trip
could have been authorized by the verbal order of his commanding officer
pursuant to the regulation cited above. Such authorization could have
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been glven within 24 hours of the accused's return and could have been
unknomn to every one except the commanding officer and the accused and
‘under the evidence, absence so authorized would not appear on the morning
report. Since it is presumed that an officer does his duty unless the
contrary is shown, this possibility assumes the proportions of a probabllity
.which the prosecution was under the burden to exclude before conviction
was authorized upon the circumstances proved. "Where the only competent
evidence is circumstantial, it must, in order to be sufficient to support
convictlion, be of such nature as to exclude every reasonable hypothesis
except that of accused's guilt® (CM 153330 (1922), Dig. Ops. JAG 1912-1940,
par. 395(3)). The evidence, therefors, is insufficient .to establish
beyond a reasonable doubt that-accused's absence was without proper
“authority and the findings of guilty of the Specification, Charge II,

and of Charge IT, are not sustained.

Since the findings of guilty of the Specification, Charge I,
and of Charge I, can only be sustained, as hereinabove demonstrated,
if the findings of guilty of the Specification, Charge II, and of Charge
II, are sustained, such findings perforce wers not supported by the
evidence and hxmse cannot be sustained.

6. War Department records show the accused is 49 years of age; enlisted
service in Field Artillery, New York National Guard, 17 September 1912, as
private until appointment as corporal, 26 July 1916, while on Mexican Border
Service from 19 June 1916 to 14 January 1917; appointed sergeant 29 June
1917; honorably discharged from National Guard and drafted into United States
service 5 August 1917 with enlisted service until commissioned Second Iisutenant
of Field Artillery S December 1917 with service in France with 105th Fleld
Artillery of 27th Division from 30 June 1918 to 13 March 1919; honorably
discharged 3 April 1919; commissioned Second Iieutenant F.A.0.R.C. 6 May
1919; promoted to First ILisutenant F.A.0.R.C. 28 Septamber 1923; promoted
to Captain of Field Artillery 18 February 1928; reappointed Captain of
Field Artillery 12 January 1933; promoted to Major, FA-Res. 1 March 1933;
reappointed Major, inactive, 1 March 1938; reappointed Major (for limited
service only) 22 July 1942 with active duty from 5 August 1942 to date.

7. For the reasons stated, the Board of Review is of the opinion
that the record of trial is legally insufficient to support the findings
of guilty of the Charges and the Specifications thereunder and the sentence.

@0, oI T noasain, duige Advocate.
W é’W Judge A.dvoéat'e.
ﬂ -,

Judge Advocate,
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War Department, J.A.G.0. ,23 steP ‘943 - To the Commanding General,
Army Air Forces Eastem Techmical Training Command, Greensboro, North
Carolina. .

‘ 1. In the case of Major Henry E. Knierim (0-140239), Air Corps,
4th Academic Group, I concur in the foregoing opinion of the Board of
Review holding the record of trial legally insufficient to support the
findings of guilty and the sentence, and for the reasons stated therein -
* 1 recommend that the findings of guilty and the sentence be disapproved..
You are advised that the action of the Board of Review and the action
of The Judge Advocate General have been taken in accordance with the
provisions of Article of War 503, and that under the further provisions
~of that Article and in accordance with the fourth note following the
Article (M.C.K., 1928, p. 216), the record of trial is returned for
your action upon the findings and sentence, and for such further action
as you may deem proper. : '

2. When coples of the published order in this case are forwarded
to this office, together with the record of trial, they should bs
accompanied by the foregoing opinion and this indorsament. For con-~
venience of reference please place the file rnumber of ths record in
brackets at the end of the published order, as follows:

v ’ ) .
Wron c. Cramar,

] Major Gensral,
The Judge Advocate Genaral.

(Cl 239068) .
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Second lieutenant GECRGE
W. JONES (0-1307827),
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Army Service Forces
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FOURTH SERVICE CQZIAND
ARMY SERVICE FORCES

Trial by G.C.M., con-
vened at Infantry Re-
placement Training
Center, Fort McClellan,
Alabama, 5 August 19&3.
Dlsmissal.

. OPINION of the BOARD F REVIEW
HILL, DRIVER and LOTTERHOS, Judge Advocates.

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The

Judge Advocate Ceneral.

2. The accused was tried upon the following Charges and Speci—

ficatlons.

CHARGE I: Violation of the 95th Article of War.

Specification 13 In that Second Lieutenant George V. Jones, /,

Infantry, did, at Anniston, Alabama, on or about 6 Febru-
ary 1943, wrongfully and falsely with intent to deceive
krs. Carrie E. Downing, a person then and there authorized
to rent a certain room sought to be rented by the said

. Iieutenant Jones, falsely state in substance and represent
to the said lrs. Carrie E. Downing that one lirs. Floradora
Louisa Blasco was the wife of the said Lieutenant Jones, .
which statement was known by the said Lieutenant Jores to
be untrue, in that the said woman was not the wife of the
said Lieutenant Jones.

Specification 2: In that Secord Lieuvtenant Géofge W. Jones,

Infantry, did, at Anniston, Alabama, on or about 6 Febru-
ary, 1943, wrongfully and falsely rent a room for the use
of himself and onre lrs. Floradora Louisa Blasco, a woman
not his wife, and with the said woman, under and by virtue
of the said rental, did enter into occupancy of, and did
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- occupy said room as husband and wife from on or about
6 February 1943 until on or about 23 July 19L3.

¢— Specification 3: In that Second Lieutenant .George W. Jones,
. Infantry, did, at Anniston, Alabama, on or about 6
. Febrvary 1943, wrongfully anrd falsely introduce a woman,
one ¥rs. Floradora Louisa Blasco, as his wife to lirs.
Carrie E. Downing, when in fact the said woman was not
the wife of the said Lieutenant Jones, as he then well
knew. ’ . -

Specification L: (Finding of guilty disapproved).
:S'peci_i‘iéa_tion 5: (Finding of guilty disapproved). )
CHARGE’Ii: Violation of the 96th Article of Var.

Specii‘icatimz\. In that Secord lieutenant George W. Jones,
Infantry, being then and there a married man, having a
lewful living wife, did, at Anniston, Alabama, from on
or about § February 1943 until on or about 23 July 1543
wrongfully, dishonorably and unlawfully live and cohabit
in a-state of open adultery with one Mrs. Floradora Louisa.
Blasco, a woman not his wife. -

He pleaded not guilty to and was found guilty of all the Charges and
Specifications. He was sentenced to be dismissed the service. The re~
viewing authority disapproved the findings of guilty of Specificetions
l, and 5, Charge I, approved the sentence, and forwarded the record of

- trial for action under the L8th Article of War, "

3. The evidence in pertinent part shows that on 6 February 1943,
accused went to the residence of 1rs, Carrie E. Downing at 2101
Lhristine Avenue, Anniston, Alabama, and stated that he wanted a room
for himself and his wife,. Vrs. Downing showed him a room and he rented °
-its Iater in the afternoon of the same day, he returned with a woman
whom l}e introduced "as his wife, Mrs., Jonest. They occupied the same
room in Mrs. Downing's house from 6 February to 23 July 1943, Durino
- that period, accused referred to the woman as his wife ard they occugied
the room together. " Mrs. Downing saw them go to their room at night and
leave it in the morning. Lieutenant Colonel John E. Sentell, the offi-
cer who investigated the charges against accused, identified,a éworn
statement made in his presence by accused after he had warned accused that
he_was not required to make ary statement and that any statement he madea
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might be used against him. In that statement accused admitted that he
rented a room at 2101 Christine Averme from Mrs. Downing about 6
February 1943; that later in the same day he brought "Mrs. Blasco® to
the room and introduced her to Mrs. Downing as his wife; that he was
not married to lirs. Blasco and had not been married to her at any time;
that he was married to another woman and had been married to her since
October or November 19L0; that his wife had left him in August 1941;
and that they had two children. The statement was made by accused in
the presence of Colonel Sentell, Captain Owen A. Johnston, Second
Lieutenant Rovert N. Fick, Jr., and a woman identified at the time by
herself and by accused as Mrs. Floradora Louisa Blasco. Previously the
same woman had been introduced to both Captain Johnston and Lieutenant -
Fick by accused as his wife (R. 8-18; Ex. 1). ‘ : - -

. T )
4o The defense offered no evidence. Accused e}ected to remain
silent (R. 19).

5. An accused cannot legally be convicted upon his unsupported
-confession. -There must be, in the record, other direct or circumstantial
evidence that the offense charged probably has been committed (MCM -
1928, par. 1lhg).» The general rule which has been stated and applied by
the Board of Review in numerous cases is that while the corpus delicti -
need not be proved aliunde the confession beyond a reasocnable doubt or
by a preponderance of the evidence or at all, nevertheless some evi-
dence must be produced to corroborate the confession and such evidence .
must touch the corpus delicti (CM 202213 Mallon; CM 22060k Antrobus;

CM 237225 Chesson; and CH 237450 Ivy). InCH 193628 Morandi ard Mingo,
the Board quoted with approval the following language from Daeche Ve
United States (CCA 2nd) 250 Federal 566t "The corroboration must touch
the corpus delicti in the sense of the injurytlageinst whose occurrence the
law ii directed; in this case, an agreement to attack or set upon a
vessel®, ‘ :

The several Specifications of the Chargesnow under considera-
tion allege that accused falsely presented and introduced as his wife,
lirs. Blasco, who was not in fact his wife, lived with her in a rented
room as husband and wife and cohabited with her 'in a state of open
adultery. The gist of all of these offenses is that irs. Blasco was not
the wife of accused. Without that element the other facts alleged in the
Specifications constitute no offense at all. There isno competent
evidence in the record other than the confession of accused, touching or
tending to prove that essential element of the corpus delicti., Thers is
testimony to the effect that the women whom accused had been holding out
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as his wife "identified herself" in his presence as Mrs. Blasco,
but any statement on her part as to her identity was hearsay and
* not competent independent evidence corroborative of the confession
of accused. If her statement be treated as a tacit admission of
her name and identity by accused, because made in his presence, it
would nevertheless not constitute corroboration of the confessions
In fact he expressly identified her, but his action in so doing was
no more than a part of the comfession itself. In the opinion of the
Board of Review the evidence is, therefcre, legally insufficient to
support the approved findings of guilty.

6. The accused is 29 years of age. The records of the Office
of The Adjutant General show his service as follows: Enlisted
service from June 1936 to July 1939 and from March 1941; appointed
temporary second lieutenant, Army of the United States, from Officer
Candidate School, and active duty, 12 January 1943.

7. The court was legally constituted. For the reasons stated,

the Board of Review is of the opinion that the record of trial is

legally insufficient to support the findings of guilty and the sen-
tence., ’ )

TS /&Q'§j£T;>V“' ,Judge Advocate

Xg WM sJdudge Advocate -

A ; Ug m ' ' sJudge Advocate
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1lst Ind.

War Department, J.A.G.O.l,- 6 NOY 1943 - To the Commandihg General,
Fourth Service Command, "Army Service Forces, Atlanta, Georgia.

1. 1In the case of Second Lieutenant George W. Jones (0-1307827),
Infantry, I concur in the foregoing opinion of the Board of Review '
holding the record of trial legally insufficient to support the find-
ings of guilty and sentence, and, for the reasons ‘therein stated,
recommend that the findings of guilty and the sentence be disapproved. .
You are advised that the action of the Board of Review and The Judge .
Advocate General is taken under the provisions of Article of War 50% : -
and in accordance with note L following that article (M.Cc.M., 1928,
page 216), and that under the further provisions of that article the
record of trial is herewith returned to you for a rehearing or such
other action as you may deem proper.

. - 2 When copies of the published order in this case are for- ,
warded to this office together with the record of trial, they should
be accompanied by the foregoing opinion and this indorsement, except
that in the event a rehearing is directed the foregoing opinion and
this indorsement should be returned alone and the disposition of the
record of trial and the publication of the general court-martial
order in the case shall follow the provisions of paragraph 89, Manual
for Courts-yartial, 1928. For convenience of reference and to
facilitate attaching copies of the published order to the record in
this case, please place the file number of the record in brackets at
the end of the published order, as follows:

(CM 239085)

, Te He. Green,
Brigadier General, U. S. Army,
_ Acting The Judge Advocate General.
1 Incl. ‘ :
Record of trial.
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UNITED STATES

Second Lieutenant JAMES
S. HICKMAN (0-1285756),
Company G, 330th Infantry.

1.

WAR DEPARTMENT
Service Forces
In the Office of The Judge Advocate General
) Washington, D.C.

o 0CT1943
83D INFANTRY DIVISION

Vo Trial by G.C.M., oonvened at

A.P.0. 83, Nashville, Tennessee,
2 August 1943, Dismissal, total
forfeltures, and confinement for

two years.

OPINION of the BOARD OF REVIEW
LYON, HILL and ANDREWS, dJudge .Adyoeates.

~

The record of trial in the case of the officer named above has

" been examined by the Board of Review and the Board submits this, its
opinion, to The Judge Advocate General.

2e
tions:

CHARGE It Violation of the 6lst Article of War.

Specification: In that 2d Lieutenant James S, Hiokman,
Company "G", 330th Infantry, did, without proper leave,
absent himself from his organization and station at
Camp Atterbury, Indiana, from about 21 June 1943,
about 12 July 1943.

CHARGE II: Violation of the 95th Article of War.

{
Specification 1t In that 2d Lieutenant Jemes S. Hickman,
Compeny "G", 330th Infantry, having been restricted to

the limits of the 2d Battalion Area, 330th Infantry, did,

at Camp Atterbury, Indisna, on or sbout 19 Jume 1943,
break said restriction by going to Indienapolis, Indiana.

Specification 2t In that 24 Lieutenant James S. Hickman,
Company "G", 330th Infantry, did, at Cinoimnati, Ohio,

(47)

.The accused was tried upon the following Charges and Specifica-

on or about 3 July 1943, with intent to defraud, wrongfully

meke and utter to The H. & S. Pogue Company, Cineinnati,
Ohio, & certain check in words and figures as follows, to

- witi
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Cincinnati, Ohio, July 3, 1943
First Nat'l Bank & Trust Co., Bank of Maocon, Ga.
The H, & S. Pogue Company

‘Pay to the order of Cinoinnati, Ohio $25.00

Twenty'five aNd o« o 6 ¢ o o o s 0 0 o @ no/lOO Dollars
10lst Inf.Bn (Sep)
Ft. Thomas, Ky. /s/ Jemes S. Hickmen

* 0-1285756
end by means thereof did fraudulently obtain from the said
H, & S. Pogue Company, the sum of twenty-five ($25.00) Dollars,
in cash, he, the said lieutenant Hickmesn, then well kmowing"
that he did not have, and not intending that he should have,
sufficient funds in the said First National Bank & ITrust
Company, for the payment of said check.

Specification 3t Seme form as Specificationr 2, but alleging
check dated 3 July 1943, payable to the order of The
McAlpin Company, made and uttered to the same company,at
Cineinneti, Ohio, and fraudulently obtaining thereby $25.00.

Specifiocation 43 Sgme form as Specification 2, but alleging
oheck dated 6 July 1943, payable to the order of The
McAlpin Company, made and uttered to the seme company,
at Cineinnati, Ohio, and fraudulently obtaining thereby
$25.00, .

Specification 53 In that 2nd Lt. James S, Hickmsn, Co. G,
330th Infantry, did, at Cincinnati, Ohio, on or about 9
July 1943, with intent to defraud, wrongfully make and
ettempt to utter to The John Shillito Co., Cincinnati,
Ohio, a certain check in words and figures as follows,
to wits

Cineinnati, Ohio, July 9, 1943

Bank Citizens & Southern Nat'l Bank, Macon, Ca.
Pay to the
Order of The John Shillito Co. $20,00

Nentyand...............no/lOO dollars

/s/ James S, Hiclman
0-1286766
10lst Inf Bn. (Sep) Ft. Thomas,
Kentuoky
end by meens thereof did attempt fraudulently to obtain from
the said The John Shillito Co., the sum of twenty ($20.,00)

‘dollars, in cash, he, the said Lt. Hickman, then well knowing

that he did not have, and not intending that he should have,
sufficient funds in the said Citizens & Southern National

M -l w-



(495

Bank for the payment of sa&.d checks.
ADDITIONAL CHARGEs Violation 6f the 95th Article of War.

Spesification: In that 2nd Lt. James S, Hickman, Co. G, 330th
Infantry, did, at Cinoinnati, OhJ.o, on or about 8 July 1943,
with intent to defraud, wrongfully mske and utter to The
John Shillito Co., Cincinnati, Chio, a certain check in
words and figures. as follows, to wit:

Cincinnati, Chio, dJuly 8, 1943.

Bank: C:Ltizens & Southern Nat'l Bank, Macon, Ga.

Pay to the

Order of Shillito's $30.00

Thirtya.nd....'...-......._no/lOO dollars

/s/ Jemes S, Hickman
: 0-1285756
) 101st Inf. Bn. (Sep)
. Ft. Thomas, Ky.

and by means thereof did fraudulently obtaln from the said
The John Shillito Co., the sum of thirty ($30.00) dollars, in
ocash, the said Lt. Hickman, then well knowing that he did not
have, and not intending that he should have, sufficient funds
in the said Citizens & Southern National Ba.nk for the payment
of said check.

Accused pleaded not guilty to and was found guilty of all Charges and
Specifications. Evidence of one previous conviction of absence without
leave was introduced. He was sentenced to be dismissed the service, to
forfelt all pay and allowansces due or to beoome due, and to be confined
at hard labor for five years. The reviewing authority approved the sen«
tence, remitted three years of the oonfinement, and forwa.rded the record
of trial for action under Article of War 48.

3. The evidence ‘introduced by the prosecution shows that accused
is a seoond lisutenant, Company G, 330th Infantry (R.7). On 19 and 21
June 1943, by General Court-Martial Order No. 9 of the 83rd Infantry
Division, accused was restricted to the Seoond Battalion Area, 330th
Infantry, at Camp Atterbury, Indiana (R.10-12, 143 Pros. Exs. 3,4).

On 19 June 1943, accused left his battallon area and went to
Indianapolis » Indiana, where he was seen in the Harrison Hotel on that
date at 9 p.m. by Second Lieutemnt Raymond C. Rudd, Company G, 330th
Infantry (R.7,10,16).

First Lieutenant Richard L. Cook, Company G, 330th Infantry, was
company commender on 21 June 1543. On and after that date, according to
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Lieutenant Cook, accused was not present for duty with his organization.
Lieutenant Cook personally condusted a search for accused which included
the officers! barracks end sccused!s room in the company srea (R.9).
Acocused's absence was terminated by his arrest and delivery to the mil-
itary authorities at Fort Thomas, Kentuoky, on 1Z July (R.8,143 Pros.
Exs. 2,4). Aoocused's absence during this period was without leave (R.14;
Pros, BEx. 4)0 -

On the morning of 25 July 1943 accused identified his signature on
and edmitted having signed what purports to be a transcript of a state-
ment made by acoused before a board of officers at Camp Atterbury, ’
Indiana, 17 July 1943. This statement recites as a faot that accused
wes informed of his constitutional rights in making sny statement and
further informed that any statement he might make could be "held against
him" (R.14,Pros. Ex. 4). In this statement accused said, ™I left this
station /Camp Atterbury, Indiana/ on 21 June 1943 AWOL". BHe also said,
among other things, that during the period of his absence from his station
he drew and, with one exception, cashed while in Cinecinnatl, oheoks payable
to the persons and for the amounts as followsti

H., & S. Pogue, department store, amount not specified.
McAlpin, department store, amount not specified.

A department store, name and amount not specified,
Shillito end Co., $20.00 (not cashed).

Shillito end Co., amount forgotten.

Accused said that he was in Cincinnati between 2 and 12 July and that
these cheoks were drawn on the Citizens eand Southern Bank, Macon, Georgia,
in which bank he had had no money "for over six months". After itemizing
these checks, accused admitted that he had not made any of them "good",

Evidence presented by the prosecution shows further that on the dates
" alleged in Speoifioations 2,3, and 4 of Charge II and the Specification
of the Additional Charge, one representing himself as Second Lieutenant
Jemes S, Hickman, serial No. 0-1285756, 10lst Infantry Battalion, Fort
Thomas, cashed checks signed by him "James S. Hickman", dated, for the
amounts, to the payees, and drewm on.the banks alleged respectively in
those Speoifiocations. The signature on each of these checks is that of
accussed.

In support of Specification 5 of Charge II, the prosecution showed
that on 9 July 1943 James S, Hickmen identified himself as a soldier,
serial No, 0-1285756, 10lst Infantry, Fort Thomas, Kentucky, to Shillito
Company and presented to that company a check drawn by Jemes S, Hickman,
dated 9 July 1943, in favor of The John Shillito Company, for $20, drewn
on the Citizens and Southern National Benk of Macon, Georgia. It bears
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the signature of acocused. This check was not cazhed. As a result of
accused having presented the check mentioned in the preceding paragraph
the day before, the payee checked with Army Headquarters at Fort Thomas,
Kentucky, to verify the identification given by acoused. "During the
conversation and investigation" accused departed from the store. He
left the cheok behind, uncashed (R.15; Pros. Ex. 9).

Accused remained silent and called no witnesses.

4, It was p‘roved that accused could not be located in the officers!
barracks or his room in his company area on 21 June 1943 and that on and
after that date he was not present for duty with his organization. His
absence was terminated by his arrest on 12 July 1943, This sevidencs,
coupled with the confession of accused that he went absent without leave
from his station on 21 June 1943, supports the allegations of the Specifie
oation of Charge I. Accused was properly found gullty of a violation of
Article of War 61,

On 19 June 1943 as appears by General Court-Martial Order No., 9 of
the 83rd Infentry Division, accused was restrioted to his battalion area..
On that date accused broke his restriction and went to Indianapolis, where
he was sesn by Lieutenant Rudd who testified to that fact. Although the
allegations of Specification 1 of Charge II were proved, the conduct
therein alleged is not a violation of Artiocle of War 95 but rather a
violation of Article of War 96,

. Specifications 2,3,4 and 5, Charge II, and the Specification of the
Additional Charge, allege the fraudulent cashing by accused of four checks
and his wrongful attempt to fraudulently cash e fifth oheock, drawn by
him on two banks in which he knew that he had insufficient funds .for
their payment, and not intending that he should have sufficient funds

in the banks for their payment. The evidence presented by the prosecu-
tion fails utterly, except for the confession of accused, to show that
the four checks which were ceshed by accused were ever presented for
payment by the several payees, or that the checks, in fact, were unpaid.
In the confession of accused there is a direct admission that he had not
had any money in the Citizens end Southern Bank for six months, It was
on this bank that two of these checks were drawne. Accused is silent as
to any knowledge with respect to the substance or condition of a possible
aoccount with the First MNational Bank and Trust Company, the bank on which
the other checks were drawn, However, it is a reasonable conoclusion that
aocused had no acoount or funds in this latter bank, otherwise he would
not have found it necessary to draw on the Citizens and Southern Bank,
where he knew he had no funds. The oashing and attempted oashing of the
five checks can properly be considered as one transaction. They were

dll presented between 3 July and 9 July, the period during which ac-
oused was absent without leave from his organization, end during which

-« -
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he was separated from the pay roll, his quarters and mess, and obliged
to "find"™ himself in the City of Cinocinnati. Proof of the corpus
delicti of the Specifications having to do with the bad checks is es-
tablished independently of the confession of asccused. Other evidence
shows that on 8 July he cashed a check for $30 at the Shillito Company.
That check wes drewn on Citizens and Southern National Bank. Om the
next day, 9 July, accused returmed and estempted to cash a check for

$20 dravn on the same bank., The Shillito Company communicated at

once with Army Headquarters at Fort Thomas, Kentucky, the address given
by accused. It is olear that this inquiry was made by telephone and
that in the midst of the conversation accused left. He not only left,
but he left without the check or the cash. The attempt to cash this
check is proved by direct evidence. The guilty knowledge and fraudulent
intent involved in the attempt are proved ciroumstentially. The fraud
and guilty knowledge involved in this one attempt are sufficient to

stamp with fraud the entire transaction, involving all five checks.

The caorpus delioti is suffiociently established to open the door for

_the use of accused's confession. In the confession we find an admission,
specifically that eaccused did not have money in the Citizens and Southern
Bank and, inferentially, that he had no money in the First National Bank
and Trust Company, at the time he drew the several checks. The further
element of the offense that aocused did not intend to have moneys on hand
to meet the checks when they were presented is proved by the faot that
socused was sabsent without leave from his organization, and that during
such absence his pay voucher would be withheld. ' Acoused knew that he
would be unable to take care of these checks by the time they were presented
for payment. - The allegations of Specifications 2,3, 4 and § of Charge 11
and the Specification of the Additional Charge were satisfaoctorily proven.
The conduct therein set forth constituted a violation of Article of War
95 as charged. !

6. It was error to receive evidence of one previous convietion at
the conclusion of the triel before voting on the findings. However, the
evidence so received and considered pertained to the previous conviction
brought to the attention of the court earlier during the trial when there
was received in evidence a copy of General Court-Martial Order No. 9 (Ex,
3). This evidence was necessarily and properly received in support of the
allegations of Specifioation 1, Caarge II, which alleged breach of restrice
tion. Since the court already knew of this previous conviction, it ocan
not be said that its introdustion, out of order, prior to the arrival by
the court at its findings, was materially prejudicial to the substantial
rights of acocused. oo

- 6+ Accused 18 30 years old and had a high school education. Be was
commissioned second lieutenant, Army of the United States, 20 June 1942,
efter attending. Infantry Officers' Candidate School, Fort Benning, Georgia.
There was prior enlisted service between 20 December 1540 end 19 June 1942,

-6 -
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7. The court was legally constituted and had Jjurisdiction of the
person and the subject matter. No errors injuriously affecting the
substantial rights of accused were ocommitted during the trial. In the
opinion of the Board of Review the record of trial is legally sufficlent
to support only so much of the finding of guilty of Specification 1,.
Charge II, as involves & finding of guilty of that Specification in
violation of Article of War 96; legelly sufficient to support the find-
ings of guilty of the remaining Specifications and of the Cherges; and
legally sufficient to support the sentence and to warrant confirmation
thereof. Dismissal is mandatory under Article of War 955, and euthorized
under Article of War 61, :

«-. )
// (:. (; 8—, Judge Advocate,

(&
W s Judge Advoocate.
M@ﬂ Judge Advooate.
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lst Ind.
War Department, J.A.GeQ., 11 OCT '9‘3 = To the Secretary of War.

l. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Second Lieutenant James S. Hickman (0-1285756), Infantry.

2. I concur in the opinion of the Board of Review that the record
. of trial is legally sufficlient to support only so much of the finding
of guilty of Specification 1, Charge II, as involves a finding of guilty"
of that Specification in violation of Article of War 96; legally suf=-
ficient to support the findings of guilty of the remaining Specifica-
tions and of the Charges, and legally sufficient to support the sentence
and to warrant confirmation thereof. In this case it is believed that
dismissal is sufficient punishment. I therefore recommend that the
sentence be confirmed but that the forfeitures and confinement adjudged

be remitted, and that the sentence as thus modified be carried into exe~
cution. :

3. 1Inclosed are a draft of a letter for your signature transmitting
the record to the President for his action and a form of Executive action
designed to carry into effect the recommendation hereinabove made,should
such action meet with approval.

M\J‘—.‘ S— .\~.~. .’\.'MM‘_ .

Myron C. Cramer,
Ma jor General, »
3 Incls. o The Judge Advocate Gensral.
Incl.l-Record of trial. ‘
Incl.2~Draft of let. for
sige Sec. of War.
Incl.3=Form of Ex. action.

(Findings disapproved in part in accordance with recommendation of
The Judge Advocate General. Sentence confirmed tut forfeitures and
confinement remitted. G.C.M.0. 367, 13 Nov 1943)



WAR DEPARTHENT
Army Service Fcrces
- In the Office of The Judge Advocate General

. Washington,D.C.
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£pJGH - ; 15 SEP 1943
Cl’ 239133
WITED STATES g FOURTH AIR FORCE
Ve ) , Trial by G.C.M.,'convened :
) ' at Army Air Base, Hamilton
Private ARTHUR V. McMAHAN, ) Field, California, 12 and 30
JR. (15085360), 9th Trans- ) July and 2 August 1943. Dis- z
port Transition Training ) honorable discharge and con- c? b
Detachment. ) finement for five (5) yearg. —~ 2
' ) Federal Correctional Instid - &> o
o) tution, Englewood, Coloradd. ' =
;“ ﬁ g
w3
HOLDING by the BOARD OF REVIEW
HILL, DRIVER and LOTTERHOS, Judge Advocates
le The Board of Rev1ew has examlned the record of trial in the
case of the soldier named above. _
2. The accused was tried-upon the following Charge and Specifi-
caltlions: . :
CHARGE: Viclation of the 93rd Article of War, . A
Specification 13 In thet Private Arthur V. VcMshan, Jr.,
9th Traznsport Transition Training Detachment, did, at
156 San Marco Avenue, Lomita Park, Califcornia, on or
about 20 June 1943, commit the crime of sodony, by
feloniously and against the order of nature having
carnal connection per os with Shirley Proctor, age 5
years.,

Specification 23 In that Private Arthur V. licMahan, Jr.,
9th Transport Transition Training Detachment, did, at
156 San Marco Avenue, Lomita Pork, California, on or
about 21 June 1943, commit the crime of sodomy, by
‘feloniously and against the corder of nature having
carnal conrection per os with Shirley Proctor, age &
yearses '

He pleaded not guilty to and was found guilty of the Charge and Speci-
fications. lle was sentenced to be dishonorably discharged the service, to
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forfeit all pay and allowances due or te become due, and to be con-
fined at hard labor for five (5) years. TIhe reviewing authority
approved the sentence, designated the Federal Correctional Institu-
tion, Englewood, Colorado, as the place of ccnfinement, and forwarded
the record of trial for acticn under Article of War 50%.

3. The. only direct evidence offered by the prosecuticn in
support of the Specifications of the Charge consisted of the testimony
of Shirley Proctor, named as the other party to the acts of sodemy of
accused. The record shows that she entered the courtroom, ®assumed
the stand" and was quest ioned by the trial judge advocate who first
directed her to "walk around there in front of the chair, and stand
right here™. She stated that she was six years old - would be seven
“on 5 September 1943, that she did not kriow what an oath was, that she
went to Sunday School every Sunday, knew "who God is", and that He is
in Heaven. She also stated that she would gc to Heaven when she died
unless she were g bad girl, in which event she did not know where she
would go. It was wreng to 'tell a lie, she did not ever tell one and
God would punish her if she did (R. 14-15).

The trial judge advocate then remarked, "I ask the defense
counsel, or -- are you satisfied with.the swearing of the witness, or
is the cwurt satisfied?" and defense counsel indicated that he would
like to ask a few questions. Upon interrogation by him, Shirley .
testified that she had just been promoted to the second grade, she did
not know how many days there are in a week or 2 month or how many hours
there are in a day and sne could not count to a hundred or to twenty by
. ones. She did not know how God punisfies pecple. She knew what a lie
ig = "It's when you don't tell the truth® (R. 15-16).

After defense counsel had stated "I think that's all", the
following immediately transpired:

"TJA: Is the court satisfied with the swearing of the
witness?- : )

PRESIDENT: I think we are satisfied as far as the
witness goes, considering the age and so forth.

TJAt That's what I mean. I mean her competence to testify.

PRESITENT: Surely.

TJA: Shirley, you want to sit up in that chair right there.

LAW MEMBERs You haven'!t sworn her yet.

TJAt What's that?

LAW MIEFBIR: TYou haven't sworn her yet.

TJAs ©She does not know what an oath is.

LAW MEAMBERs I think you ought to explain to her what an
cath is before she starts to testify. Tell her she must tell the
truth while on the stand. '
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| TJA: A1l right. Now, Shirley, anything you tell, any-
thing you say when you are sitting in that chair there ==
A Yes.
TJA: You want to make sure 1t is the truth, understand?

(Witness nods head)

TJA: And you don't want to hold back a.nything, you want
to tell everything.

A TYes.

TJA: Mske sure everything is the truth. If you dontt
God will punish you. Now, he'!s watching over you.

(Witness nods head)
TJA:t Is that sufficlent?®

There was no answer from any source to the foregoing question by the '
trial judge advocate, who then proceeded with the direct examinae
tion (R. 16=17). A

: L. Article of War 19 provides that all persons who give evidence
before a court-martial shall be examined on ocath or affirmation in the
following form: "You swear (or affirm) that the evidence you shall give
in the case now in hearing shall be the truth, the whole truth, and
nothing but the truth. So help you God®.

With reference to the foregoing requirement Winthrop states
that in view of the mandatory injunction of the Article "the form of
the oath may not be departed from; but the witness may accompany the
form by such additional ceremony as is habitual with persons of his
religious sect" (Winthropt's Military Law and Precedents, p. 285). As
to the procedure that should be followed in the case of a very young
witness who does not understand the meaning of an oath, the same au-
thority (p. 333) states:

-3¢ 3¢ 3t Where indeed a young child, who is to be a material
witness, is quite ignorant of the obligations of an oath,
it should be instructed beforehand, by some competent
person--as a clergyman, as to the mature of the oath and
the moral consequences of false swearing. A moment in-
struction at the time of the trial is not sufficlent. The
court, in a case of doubt, will, by questioning the child,
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satisfy itself whether he or she has the requisite appre-
ciation of the significance of an oath to make proper its
administration. Where there is an apparent lack of
knowledge, and no opportunity for instruction has been had,
the court may grant a continuance to enable such instruc-
tion to be given. These considerations are especially
important on & trial for the rape of a young female child."
(Underscoring supplied.)

In the instant case, after Shirley Proctor had been examined
to determine her competency as a witness, the Trial Judge Advocate
expressly conceded that she did not understand the meaning of an oath.
The law menber stated that it should be explained to her and directed
that she be instructed to tell the truth.

The Trial Judge Advocate then gave Shirley the brief explana-
tion and instruction quoted above. No ocath was administered to her
either in the exact or substantial form prescribed by Article of War 19.
She was not asked to swear and did not swear to tell the truth. As
she affirmatively expressed a belief in God and it did not appear that

“she had any conscientious or religious scruples against taking an oath
there was no reason to have her testi.fy upon affiggation rather than
upon ocath.

While the unsworn statement of a child of tender years may be
admitted in evidence where defense counsel expressly walves objection -
thereto, a mere failure to object does not constitute a waiver. The
Board of Review has held that the admission of such a statement without
express waiver of objection injuriously affects the substantial rights
of accused, in the absence of competent evidence of & compelling
character (Dig. Ope JAG, 1912-40, sec. 395 (58); CM 185972; CM 186545).

"While the defense counsel in the present case did not make any objection
to the unsworn testimony of Shirley Proctor he did not expressly waive
objection or affirmatively consent that it be received in evidence.

Since there is no other evidence in the record to support the
findings of guilty, the receipt in evidence of the unsworn testimony of
Shirley Proctor, in the opinion of the Board of Review, injuriously
affected the substantial rights of accused.

5. For the reasons stated, the Board of Review holds the record
of trial legally insufficlent to support the findings of guilty and le-
gally insufficient to support the sentence.

bﬁ’@w

» Judge Advocate

,Judge Advocate

sdudge Advocate
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1St Ind .

Var Department, J.A.G.0., 29 SEP 1943 _ 15 the Commanding General,
Fourth Ailr Force, San Francisco, California, i

1. In the case of Private Arthur V. McMahan, Jr. (15085360), 9th
Transport Transition Training Detachment, I concur in the foregoing
holding of the Board of Review, and, for the reasons therein stated,
recomuend that the findings of guilty and the sentence be disapproved.
You are advised that the action of the Board of Review and the Assistant
Judge Advocate General is taken under the provisions of Article of War
505, and Executive Order 9363 dated July 23, 1943, and in accardance
with note 4 following that article (MCM, 1928, p. 216), and. that under
the further provisions of that article the record of trial is herewith
returned to you for a rehearing or such other action as you may deem
proper. ‘ :

2. Should you decide to order a rehearing in this case attention
is invited to paragraph 4 of the holding of the Board of Review in which
is quoted an extract from Winthrop's Military Iaw and Precedents outlining
an approved method of instructing a young child as to the meaning of an
oath preparatory to the administration of the oath.

3. Vhen copies of the published arder in this case are forwarded
to this office together with the record of trial, they should be ac-
companied by the foregoing holding and this indorsement, except that in
the event a rehearing is directed the foregoing holding and thls indorse-
ment should be returned alone and the disposition of the record of trial
and the publication of the general court-martial order in the case shall
follow the provisions of paragraph 89, Manual for Courts-Martial, 1928,
For convenience of reference and to facilitate attaching coples of the
published arder to the record in this case, please place the file number
of the record in brackets at the end of the published arder, as followss

(CM 239133).

i : T. H, Creen, N L
Brigadier Ceneral, U. S..Army,

' Assistant Judge Advocate General,
1 Incl.- - In charge of Military Justice.
." Record of trial. .
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WAR DEPARTMENT
Ammy Service Forces
In the Office of The Judge Advocate General
Washington, D. C,

SPJGN :
CK 239137 ' 9 SEp 1343

UNITED STATES HAWATIAN DEPARTMENT

Y. _ ; Trial by G. C. Y., convened at
Arny Task Force, AFO #914, 23

First lieutenant DOMINIC ) July 1943 Dismlssal and cone
A. SCAVARDA (0-1533909), finement for one (1) year and

Medical Administrative nine (9) months,

‘Corps.

OPINION of the BOARD OF REVIEW
CRESSON, LIPSCOMB and SLEEPER, Judge Adwocates.

l. The record of trial in the case of the otticer‘namd above has
been examined by the Board of Review and the Board submits this, its
opinion, to The Judge Advocate General.

2. The accused was tried upon the following Charge and Specificatiom:
CHARGE: Violation of the,96th Article of War.

Specification: In that First lieutenant Domini¢ A. Scavarda,
Medical Administrative Corps, 26th Station Hospital, APO
Kumber 914, did at APO mmber 914, en or about 15 July 1943,
with felomious intent and against the order of nature, attespt
to commdt the crime of sodomy per os with Staff Sergeant
Norzand G, Gaudreau, Medical Deuchmnt, 26th Station
Houpital, APO Number 914,

He pleaded guilty to and was found guilty of the Charge and Specification,

He was sentenced to be dismdssed from the military service, to forfeit all

Pay and allowances due and to become dus and to be confined at hard labor for

a period of one year and nine months, The reviewing authority approved the

:;utmco and forwarded the record of trial for action under the 48th Article
Wu‘.
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3. The evidence for ﬁe prosecution, supporting and confirming the
ploa of guilty, in brief 1s as follows:

In the early part of the evening of 15 July 19h3. Staff Sergeant
Normand G. Gaudreau, on his way to the showers after a game of baseball, met
the accused, who having learned where he was golng, urged him to"hurry back”.
Fifteen minutes later, returning to his tent to change his clothes, Sergeant
Gaudreau found the accused sitting on his absent rocmmate's bed, After they
had discussed different things for about fifteen minutes, the accused got
up and said he was going; then slapping his hand on Gauwdreau's knee, he sat
down on the bed beside him, started making advances, and finally inquired,
mMiould you like to 'fudge' around?”, Sergeant Gaudreau suspected what he
was up to, having "heard remarks about it", He replied that this was neither
the time nor the place for such a thing. Then the accused suggested "How
about coming back at about 9:00 o'clock or so?% "All right®, the sergeant
told hMm; then set out to report the matter to Major Tinker, Unable to
locate the major, he decided to tell Chaplain Valenta and ask his advice,
The chaplain excused himself after hearing the story, returning in about ten
minutee, at which time he told Gaudreau to go back to his tent, act as if
nothing had happenad arnd "just go on as agreed"”, The sergeant waited until
about 9330, when thes accused came to his tent and suggested that they go dowm
to the officers' showers. Gaudreau told the accused to go first, that he
would follow in a few minutes; then ran to Chaplain Valenta's quarters to
tell him that he was going to mest the accused in the officers! showers., The
chaplain said, "Go ahead and stall him off for five or ten minutes and I‘'ll
take care of it.® After about five minutes Gaudreau met the accused in the
officers' showers, After a brief, suggestive conversation, the accused asked
Gawdreau to sit down on the bench and unbutton his pants, Gaudreau's back
was towards the door, which he wanted to watch, s0 he told the accused he
would rather sit the other way; as he unbuttoned his pants, he was watching
outside, In about thirty seconds, a flashlight beam reflected on a timber,
Just as the accused put his mouth down to Gaudreau's penis, and took
Gaudreau's penis into his mouth, two officers walked in and asked "what's
the meaning of this?" After they got outside, one of them told Caudreau
to report to his quarters under arrest. He did not recognisze the two officers
thea, but knows now that they were Lieutenant Colonel Julian B. Francis and
Iieutenant Colonel Donald M. McClain, The accused was not in the least drunk
nor under the influence of drugs. Gaudreau never suggested to accused that
they two commit the crime of sodomy together; the first suggestion came from
the accused that same night (R. L~6).

It was agreed by all partlies that if Chaplain Marcus A, Valenta
were present he would testify that on 15 July 1943, Sergeant Gaudreaun, a non-
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comml ssioned officer of excellent character, had reported to him - Chaplain
Valenta - that there was an officer in the Medical Corps who wanted to

commit an immoral act with him -~ Sergeant Gaudreau; that on that same evening
this officer had come to his = Gaudreau's - tent, slapped him on the leg, and
stated that he would return about nine o'clocke The chaplain reported thess
facts to Colanel Francis, who instructed the chaplain to tell the sergeant to
go to his tent and wait, At about nine-fifteen, the sergeant came to the
chaplain's office and stated that he was going to meet the officer at the
showers; whereupon the chaplain informed Colonel Francis, who accompanied by
Colonel)l!cClain, went to the showers and there found both parties (R. 6-7,
&0 "A" *

' According to Lieutenant Colonsl Julian B, Francis, having been
informed, that evening, of the accused's designs, he got Colonel McClain'
to go with him to the sergeant's tent about 9:125. Learning that the sergeant
had gone to meet ths officer at the showers, they walked into the door thers,
and flashed their light. Sergeant Gaudreau's pants were unbuttoned and the
accused was leaning over him, holding Gaudreau's penis in his hand, Ths
accused jumped up and started for the door, but the colonel stopped him,
asking what was going on, The accused did not say anything; Gaudreau said
it was Just like he reported to the chaplain®, Colonel Francis had been
informed that the accused was the officer involved, prior to entering the
shower; and, when he entered, he recognized the accused, At that time, only
the accused and the sergeant were in the bullding, and the accused was not
drunk nor under the influence of drugs (R. 7-8).

When Colonel Francis flashed his light, at the entrance to the
showers, Colonel McClain heard a scrambling noise, and saw an officer and a
ssrgeant standing there, the sergeant on the right of the entrance tucking
his privates back into his pmta and buttoning them, the officer on the left,
with his erect penis in his hand. Colonel Francis asked what was golng on and,
as soon as the two men got their clothes fixed, all went outside. Colonel
MeClain recognized the accused and the sergeant as being from the medical
corps, Both were placed under arrest, and the accused, after being warned,
stated he had nothing to say (Re 8-9).

ke The defense declined to cross-examine the witnesses for the pro-
secution, and introduced only one, Captain Frank B, Boyls, Medical Corps,
who testiffied that the method of sexual expression alleged in the Specification
was not normal, However, he did not consider it a manifestation of insanity;
it signified an individual, abnormal in that respect, who could be perfectly
normal otherwise., In the witness' opinion, the accused could not control this
action, which was as normal to him "as other ways are to other people®. The
homozexual urge is a strong one; but, in this instance, what the accused had

-3-
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in sdnd did not constitute a willful attempt to harm another person. Homo-
sexuals are medical problems, their menifestation of aberrant human behavior
cannot be considered as normal, and they need re-education or readjustment

" to take their minds from their abnormal cravings. Being "sick" with reference
to their sexusl cravings, they cannot control this abnormal act quite so well
as a normal person can control a normal act. They should have educational
treatment designed to effect a readjustment; but should not be at large, while
such treatment is being administered (R. $-11).

5. The accused, after his rights had been explained to him, desired
to remain silent. .

6e The plea of gullty by the accused is fully substantiated and
corroborated by the uncontradicted testimony of four unimpesched witnesses,
The only witness for the defense stated positively that the accused was not
insane, merely almormal in respect to the act alleged in the Specification,
normal in other respects,

7. The accused is 37 years of age, War Department records show that
he was commissioned in active service as a temporary second lieutenant, A.U.S.,
at Carlisle Barracks, Pennsylvania, 25 August 1942; promoted to first lieutenant,
13 January 1943,

8¢ The court was legally constituted. No errors injuriously affecting
the substantial rights of the accused were committed during the trial, In the
opinion of the Board of Review the record of trial is legally sufficient to
support the findings of guilty and the sentence and to warrant confirmation
thereof.6 Dismissal is authoriszed upon conviction of a violation of Article
of War 96. '

& M%W, Judge Advocates
%f XM‘, Advocate,

&7:1@;@1%&: Judge Advocate,

7
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SPJGN
CH 239137

lst Ind.

War Department, J.A.G.0., {3 S§P 943 - To the Secrstary of War.

1. Herewith transmitted for the action of the Prasident are
the record of trial and the opinion of the Board of Heview in the
case of First lieutenant Dominic A. Scavarda (0-1533909), Medical
Administrative Corps.

2. I concur in the opinion of the Board of Review that the
record of trial is legally sufficient to support the findings and
sentence and to warrant confimation thereof. I recommend that the
sentence be confirmed and carried into execution and that the United
States Disciplinary Barracks, Fort Leavenwcrth, Kansas, be designated
as the place of oon.ﬁ.nement.

3. Inclosed are a draft of a letter for your signature, trans-
mitting the record to the President for his action, and a form of
Executive action designed to carry into effect the foregoing recom-
mendation, should such action meet with your approval.

)
MW S N
h'fyron C. Cramer,

Ma jor General,
The Judge Advocate General.

3 Incls.

Incl 1 - Record of trial.

Incl 2 - Dft. of ltr. for
sig. Sec. of War.

Incl 3 - Form of Executive
actione

‘(Resigned)
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UNITED STATES ) ARMY AIR FORCES

) WEST COAST TRAINING CENTER

Ve )

) Trial by G.C.M4. convened at
Private JAMES Ro KYLES ) Minter Field, California,
(38099067), 64th Base Head- ) 24-26 June 1943, Dishonorable
quarters and Air Base Squadron, ) discharge and confinement for
Army Air Forces Basic Flying ) life. Penitentiary. :
School, Minter Field, California. ) '

REVIEW by the BOARD OF REVIEW
LYON, HILL end ANDREWS, Judge Advoocates

l. The record of trial in the case of the soldier named ebove has
been examined by the Board of Review.

2., Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 92nd Article of War.

Specificationt In that Private James R. Kyles, 64th Base
Headquarters and Air Base Squadron, Army Air Forces Basio
Flying School, Minter Field, Bakersfield, California, did
at or near Bakersfield, Celifornia, on or about May 31,
1943, forcibly and feloniously, against her will, have
carnal knowledge of Kathlene Witwioke, 13123 M Street,
Bekersfield, California.

He pleaded not guilty to the Charge and Specification. He was found
guilty of the Charge and guilty of the Specification, substituting 30
Voay 1943 for 31 May 1943. UNo evidence of previous convictions was intro-
duced. He was sentenced to dishonorable discharge, forfeiture of all pay
and allowances due or to become due, and confinement at hard labor for
life, The reviewing authority approved the sentence, designated the
United States Penitentiary, McNeil Island, Weshington, as the place of
confinement, and forwarded the record of trial for action under Article
of War 50%‘0

3. Sumary of evidenoce, -

The prosecuting witness was Mra. Kathlene Witwlckse of Bakersfield,
California (R.72). Aocording to her testimony, she worked as a waitress
at Gill's Cafe, was 5 feet 4 inches tall, 24 years of age, divorced, and
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the mother of a four-year-old daughter (R.72,74,100,107)s On 30 May
1943, she attended a picnic for the employees of the cafe and their
friends (R.74). She was dressed in a slack suit and blouse (R.74,107,
124). The party left Gill's Cafe around noon (R.74,100). Before leaving,
MVrs, Witwicke had a ocouple of ™nips™ of whiskey out of a bottle. She

had two more on the way to the piscnic grounds and one more after her
arrivel there. During the day she also drank four or five glasses of
beer (R.75,101-103). . A :

The picnickers engaged in warious sports, including swimming; and
& person nsmed "Freddy® pushed Mrs., Witwicke, who was attired in her
bathing suit, into the swimming pool (R.75,76,105,106,146). She was
sitting on the edge of the pool at the time. The edge of the pool was
composed of rather rough conorete, and when "Freddy™ pushed her the
back portion of her legs, between the buttocks and the knees, was
burned. However, her legs were not scratched (R.104,105).

Returning home about 7 p.m., Mrs. Witwicke decided to go to Los
Angeles (R.75-77). She did not change her olothes, as they were clean
enough to wear. There were no stickers in her hair or blouse and no
marks on her collar., Her blouse was not rumpled, and nelther strap
. was off her slacks (R.142). ' o

The Los Angeles bus being filled, Mrs, Witwioke did not board it,
Instead she went alone to Hanning's, a cocktail loungs (R.78,110). She
had a whiskey and seltzer drink at the bar and was introduced to acoused
by one Walter Corter, an acquaintance (R.79,110-112,143). Acocused sat
beside her and they had a drink (R.79,80,112). They left Hanning's
about 9145 p.m. and went to Goodfriends! in accused's car. At Goodfriends!
they drsnk and danced, witness having three drinks of whiskey and seltzer,
and accused some beer (R.80-82, 113-115),

Leaving Goodfriends' they headed for El Adobe, another bar, but ac-
cused drove past. El Adobe without stopping, and did not reply when Mrs,
* Witwioke seid that she thought they were going to stop there (R.82,83,
116,117). He drove up "South Chester™ and turned onto a side road., At
this point Mrs. Witwicke begged him to teke her home, but he drove about
300 yards down the side road, stopped the car, and turned the lights off
(R.83,84,118), He got out of the car, came around to the side of the
car where she was sitting, opensd the door, pushed her down on the seat,
and "started in on" her (R.84,85,118-120). Holding her for the moment
with_ one hand, he pulled out his penis and got on top of her (R.88,119,
121). He said he was going to ™meke her"™, and she said that it would
be over her dead body and that she would turn him in (R.85,119). She
cried, hollered, and kept begging him to leave her slone. She 8lapped
and pounded him in the face, and bit, kicked and otherwise fought against
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" him. She tried to raise herself to get out of the ocar, but he shoved

or knocked her back each time. When she kicked at’ him, he grabbed her
legs and pressed them against the seat. He unbuttoned end jerked off

her slacks, pulled her "panties™ off, and threw them out. During the
struggle, she hit her head on the steering wheel., After struggling for
five or six minutes, she beocame pretty exhausted. Accused said he was
tired of fooling with her. He took her by the legs and dragged her

out of the oar onto the ground. Her back hit the running board end her
head hit the ground (R.84,85,87,119-122,124,126,128,129,139,140). Be
dragged her for a distance of about five or six feet (R.129). She was on
her back (R.135). She continued to struggle egainst him, hitting and
kioking him and attempting to bite end soratch him (R.85,128,135,138-140).
She screamed loudly (R.140). She reached for his penis in order to "break
it off" (R.85,86,140). Thereupon he put his left hand over her nose and
mouth, .smothering her, which prevented further soreaming end kept her

* from breathing (R.86,88,136,140). Be held her left arm down with his

" right hand, and his lnees were on hers. She was unable to move (R.886,
88,136,137). Then he "forced himself™ into her, "slammed it in",
penetrated her, and engaged in sexual intercourse with her (R.86,137).

- She at no. time consented (R.86). She felt pain in her private parts
(Ri137). The penetration lasted about half a minute, and acoused
"finished" (R.89,138). .

Accused earose and so did Mrs. Witwicke. A stioky substance ran
out of her privete parts. There wers some thistles in her ear, which
had become embedded there during the struggle. She thought they were
"foxtails" (R.87,89,1358). She told amccused that she would "turn him
in" (R.89,130,145). She found her “panties®, which were full of stickers,
and put them in her pooket. She put on her _slacks. There were burrs in.
her shoes and stockings (R.127,130,131,145). ‘

Accused entered the oar, drove forward, and started to turn around

. (R.89). Fearful that he would came back and kill her, she ran and hid -

in the bushes. She did not lie down, but merely stooped. As she recalled
it, these bushes also were full of thistles (R.89,131,132). He stopped '
the ocar, looked around, then drove away (R.90,131).

Mrs, Witwicke ran to Chester Avenus, hailed a oar, and was teken to
the home of Mr. Gill, her employer (R.90,81). Her testimony and that of
Mr. and Mrs, Gill end members of the polioce, who saw her at the Gill home,
adduced the following faoctss She was orying and in a hysteriocal condition.
Hor hair and olothes were mussed, There were "foxtails" in her hair,
blouse, and "panties™. One strap was missing from her slacks. There were
‘bloodstains on the collar of her blouse, small bumps on her head, bruises
on her face, and & red mark on her forehead. She told them what had
happened to her (R.10-13.18.19,20-23,2._1-29,31-43,91.92,94-97,133).
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She was taken to the hospital, where a Dr. Gardner examined her,
He testified that there were four or five soratches, eight or ten inches
long, on the posterior portion of her thighs, and some soratches on the
inside of her thighs. Mrs, Witwiocke testified that these portions of
her body were covered by her bathing suit during the pionis. There was
partly dried blood in the scratchea, and they were not more then a few
hours old. Although she complained of bruises in her head, Dr. Gardner
found no .outs, abrasions, or swelling present. There was a small "possible
superficial abraded area™ on the right side of the vagina, but no direct
evidence of traums or blood in the waginal tract, and no tenderness present,
Witness took a vaginal smear and sent it to. the laboratory (R.98,143,147-
156). R ‘ : ‘

Dr, Brown, pathologist end director of the clinical laboratory at,
the hospital, testified that the vaginal smear revealed the presence of
spermatozon, which meant that Mrs., Witwicke hed had intercourse within
a reasonable time before her entrance into the hospital, No examination
wes made to determine whether the spermatoszoa were dead or alive., In.a
normal adult vegina, they live from two to four hours and thereafter
remain in the vagina for about four days (R.157,161,162).

Witness elso examined the stains on Mrs. Witwioke's blouse and
determined that they were blood stains and that the blood belonged to
the "Type A" blood group. The substance which determines the blood
type .is often present in-secretions such as saliva, sweat and semen,
Substances in addition to the blood stains were taken from the blouse
end also belonged to "Type A™ (R.158,159,160,163,164).

Miss Rosennau, laboratory technician at the Station Hospita.l, Minter
Fleld, took specimens of the blood of Mrs. Witwioke and soocused., Accused's
blood was "Type A" and Mrs. Witwicke's "Type O™ (R.166=~167).

Police and others who saw the place of the alleged crime testified
to the presence there of foxteails and other grasses and weeds from one.
and a half to fowr feet in helght. About four feet from the road the
grass and weeds had been trampled down in an area variously estimated
as between four feet by two and nine by six. There were no houses within'
a quarter of a mile. One of the officers found a strap from Mrs., Witwicke's
slacks and her door key on the ground (R.14-16.2,0.24-26,44-49,52,59,60,61.
95,99,133.144); Buttons from Mrs., Witwicke's slacks were discovered in
the front seat of accused's car (R.63,64). :

Two enlisted men whom accused picked up and drove back to Minter
Fleld after he had left Mrs, Witwicke, testified that they noticed nothing
out of the ordinary about accused's sappearance, and did not observe any
soratches on his face, foxtails in his clothing, or stains on his shirt, .
However, neither of them observed him other’ than casually (R.53-58.328-333).



(71)

The investigating officer, who saw acoused sbout 3 p.m. on 31 May, .
" testified that accused's eyes were bloodshot and that he had several -
apparently fresh soratches on the left side of his neock., The scratches
were not the sams type as those on accused's face at the time of the
trial (R.64=70).

, Private MoCrae, a member of accused's organization and a fellow=-
prisoner in the guardhouse, testified that a few days after 31 May, .
acoused told him to instruot accused's friend "Matthews" to have someone
get in touch with Mrs, Witwicke and "offer her.a sum of money to settle
the case"., Witness conveyed the message to Matthews (R.300).

For the defense there was evidenoe that the edge of the swimming
pool at the pionic grounds was composed of rough conorete, and that after
Mrs. Witwicke had been pushed into the pool, she complained that the back
of her legs ebove her knees had been skinned. Two of the witnesses did
not notice whether there were any soratches, whereas the third testified
- that there was an area of red marks on the back of the legs (R.169-171,
173-176 179-181,218-220).

Benning, proprietor of Banning's Oafe, testified that he had known
acocused for about three months and that on or about the night in question,
acoused, after having been with some people at a table, came over to the
bar and sat down next to a girl who was dressed in slacks, They talked
to each other, and witness noticed that after ascused had gone, the girl
was no longer there either. During her stay at ths bar, the woman had
. Pour drinks of straight whiskey. However, she was not drunk. Witness
admitted that Corter had been there during the evening and that accused -
and the girl might have been introduced. He also admitted that he could
.not remember precisely what any of the other patrons had drunk (R.202-208,
208,210-212,214-218).

One of the officers present at the Gill residence testiflied that in
his opinion Mrs., Witwicke was "highly intoxicated™. However, he admitted
that she gave a comprehensible. and intelligible account of her misfortunes

(R.181-188). .

Iwo enlisted men on guard duty at Minter Fleld at the time of accused's
return observed no socratohes on him and nothing unusual about his appeu'ance
except bloodshot eyes (R.187-190.220-226)

Acoused testified that he is six feet tall, weighs between 190 and
200 pounds, and'engaged in athletics in school (R.249). He admitted
that on the night in question he desired sexual intercourse (R.287).
After his party at Banning's broke up, he sat down next to Mrs. Witwicke
at the bar and asked her whether she would like a drink, to which she °

A



(72)

answered in the affirmative. He did not know her and no one introduced
them. He thought there was a possibility of having intercourse with her
by consent (R.232,233,255,256,287). She was not drunk (R.259,260).

After a drink together at Hanning's, they went to Goodfriends®
where they danced and had six drinks each. Accused drank nothing but
_beer, whereas Mrs. Witwicke drank straight whiskey (R.233-235,251,261,
262,282). : v

According to accused, he and Mrs, Witwlcke parked in the rear of
El Adobe and he engaged in somes “heavy courting®, during the course of
whioh they kissed a number of times, and acoused "fooled around with
her all over her body®™. His "courting" included putting his hends in-
side her slacks and playing with her private parts. She made no objec-
tion; in fact, she was very cooperative and passionate (R.235-238,242,
264-267,288). _ :

Accused “propositioned" her by saying, “Why don't we get something
_ out of this business?®, to which shs replied, "*Not here'™ (R.238,243,
265,268,292,293). Accused interpreted this as evidencing & willingness
on the woman's part to engage in sexual intercourse somewhere else (R.
242). At this stage of the proceedings, accused left the car and went
into the El Adobe to find his friend Matthews, He talked to "Mike™,
and from him learned that Matthews was not there (R.236,267)..

Accused then drove Mrs. Witwicke to the place previously referred
to, selecting it because it was "a likely spot for an intercourse®. She
did not protest going there., After stopping the car, accused started
kissing Mrs. Witwicke and "fooling around" with her breasts, when
suddenly she began hitting him in the face with her open hand. Acocused
slapped her with the back of his hand. After a brief fight, Mrs. Witwiocke
left the car. Accused turned the car around and did not see her. The

weeds in that locality were possibly two feet high. Accused drove back
" %o the field, picking up Corporal Bottoms and another enlisted man on the
way (R.238-244,268-274,281,290-292),

Accused specifically denied having sexual intercourse with Mrs,
Witwicke, and denied the various foroible actions attributed to him by
her testimony, such as pulling off her slacks and "panties", struggling
with her, and the like (R.240,241,244,285). He testified that he had
no soratches on his face, neck, or elsewhere, but had a neck irritation
from "wild hairs", which sometimes caused bleeding, Ho identified the -
shirt which he had worn that night and which showed foxtails in the
sleoves and stains on the left side of the collar and near the fourth
button. He borrowed the shirt from "Bob Matthews" at about 6 p.m.,
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29 My, and wore it from then until the afternoon of 31 May. When he
first put on the shirt, he noticed blood on it (R.246,274-279,283,293).
He denied asking "Private MoCrae™ to arrange with Matthews to get to®
Mrs., Witwicke and offer her some.money (R.276). .

laray, bartender at the El Adobe, and evidently the “"Mike" referred
to in the testimony of accused, testified that he had known acoused for
geveral months and that accused came into the bar between 10:45 and
11:15 p.m., 30 May, looking for a friemd (R.197-201).

Matthews, called by the court, testified that he loaned a shirt to
accused on 30 May and that it had some blood on it as a result of a nose=
bleed incurred by witness the previous night while running home from the
post theater. Witness did not notice any bloodstains until during the
afternoon of 30 May .(R.306,308-313,315~317,319,322,323,325). . Sergeant
Hugo Pasquinni of accused's organization testified that on the afternoon
of 30 May he noticed some red spots on the front of acoused's shirt (R.
296,297). It wes stipulated that Miss Rosennau would testify that
Matthews® blood was "Type A" (R.328). X

The proseoution brought out that in his statemant to the investigating
officer mocused said nothing about any "heavy courting" at the El Adobe
(Def. Ex. A). Acoused explained this omission by declaring that at the
time he considered it unimportant (R.265,266).

4. In this case it is not the funotion of the Board of Review to
weigh the evidence, adjudge the oredibility of the witnesses, or determine
controverted questions of fact. Rather, we are to decide whether the
record contains sufficient evidence to support the findings of gullty
(M.C.M.,1928, p. 216, note 3). Without doubt there is sufficient evidemce
in'the record to prove that accused had carnal knowledge of Mrs. Witwicke
by force and without her consent. Testimony to the contrary was rejected
by the cowrt in the exercise of its authority to determine confliots in
the evidence., It is worthy of note that the corroborative and oiroumstan-
tial evidence fully Justify the court's determination of the issues of
fact.

5. The Charge Sheet shows that acoused is 24 years of age and was
inducted into the service on 13 Merch 1942, .

6. The cowrt was legally constituted and had jurisdiction of the
person and subject matter. No errors injuriously affecting the substan-
tial rights of acocused were committed during the trial. In the opinion
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of the Board of Review, the record of trial is legally sufficient to’
support the findings of guilty and the sentence. Penitentiary con-
finement is authorized under Article oi‘ War 42 and section 22-2801, .

District of Columbia Code.
7 { {ﬁ’“‘l » Judge Advocate.

» Judge Advocate.

e R% Judge Advooate.
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_ WAR DEPARTMENT
. " Army Servies Forces
In the Office of -The Judge Advocate General
Washington, D. c. . (75)"
SPJGK , SRS o . B
CM 239172 . : " '7 0CT 1843
UNITED STATES ) NORTHWESTERN SECTOR,
: : C) - WESTERN DEFENSE COMMAND
Vo ' ) Trial by G.C.M., convened at
S T ) Fort Worden, Washington, 25 .
Second Lieutenant JOSEPH M. ) .
STRAUSS (0-1080154), Coast )
-)

- June 1943. Dismissal.’
Art.illery Corps. ‘

OPINION of the BOARD OF REVIEW -
LION, HILL and ANDREWS, Judge Advocates |

1. The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
opinion, to The Judge Advocate General. 5

2. The accused was tried upon the following Charge a.od Specifi- -
cations: ’

| CHARGE: Violation of the 95th Arf.icle of War.

Specification l: In that 2nd Lt. Joseph M. Strauss, 14th Coast
Artillery, was, at Port Townsend, Washington, on or about
June 3, 1943, in a public place, to wit, The Italian Cafe,
drunk and disorderly while in uniform.

Specification 23 In that 2nd Lt. Joseph M. Strauss, 14th Coast
Artillery, did, at Port Townsend, Washington, on or about
June 3, 1943, while in uniform in a public place, to wits
at or near the Palms Cafe, drink intoxicating liquor with
a certain enlisted man, to wit: Pvt. James E. Eglaston,
,Headqua.rters Battery, L(,th Coast Artillery.

He pleaded not ‘guilty to and was found guilty of the Charge and Speoiti—
cations. ‘No evidence of previous convictions was introduced. He was sen-
tenced to be dismissed the service. The reviewing authority approved the
sentence and forwarded the record of trial for action under Article of War
48. N . -

. 3. The evidence presented by the prosecution shows that e,coused
is a second lieutanant, 14th Coast Artillery, Fort Flagler, Washington..
. (R. 63). Mrs. Dorothy Rooney of Port Townsend, Washington, barmaid at-:

the Pa.lms Cafe in Port Townsend (R. 22,23), Technicfan 4th Grade Harry
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J. Rooney, 248th Coast Artillery, Fort Worden (R. 31), Staff Sergeant
Clarence J. Ring, Corps of Military Police, Fort Worden (R.- 36),

Corporal Emory G. Dudleston, Military Police Detachment, Fort Worden

(R. 50) all were in the lap Room of tne Palms Cafe, at various times,

- from about 3 p.m. until between 5 and 6 p.m. on 3 June 1943, and saw .
accused there. He was sitting in a booth drlnklng Schlitz Beer from

a bottle, (the label of which cldimed for it an alcoholic content of 4%
by weight) (R. 24, 25, 7). With accused, in the booth, were a Private
John Eglaston, a young lady, and a sailor. Accused and the enlistsd man
were in uniform (R. 23, 24, 33, 36, 38). Accused and Private Eglaston
were drinking together (R. 23-25, 33, 34, 39). During the latter part of
the afternoon, accused becaa® ®becisterous®. Shortly after 5 ofclock

he went up to the bar and spoke to a civilian, Harley E. Knott, of Port
Townsend, Washington, who was sitting there with his wife, and in a voice
wquite loud so everyone heard it through the tap room®, said to Knottsy
®\ny man in civilian elothes nowadays is a son-of-a-bitch®. (R. 25, 26,
34, 143, 144). Knott became quite angry. He invited accused to go
outside, but accused refused (R, 26). Mr. Knott said that accused's
remark was unprovoked (R. 144).

Between 6 and 63130 p.m. accused was observed by Staff Sergeant Ring
and Corporal Dudleston having dinner with Private Eglaston and the same
young lady in the Italian Cafe also located in Port Townsend, Washington,
Accused called the corporal over to the booth and, in the hearing of
other occupants of the Cafe, employees and guests, called the Corporal, -
%3 red-haired son-of-a-bitch®, Corporal Dudleston went out and returned
with Staff Sergeant Ring. Accused motioned to Staff Sergeant Ring to come
" over. He said; "MP, come over here to me® and ¥God damn you, stand at
attention when you talk to me.® Accused also called him a #son-of-a~bitchw,
The sergeant then sent for the provost marshal of Fort Worden, Washington,
who persuaded accused to leave the cafe and accompany him to the post
(R. 39-41, 42, 53, 63, 66-68, 148-151).

Urs. Rooney testified that at the Palms Tap Room accused was all right
wsuntil he went to the bar®, She said ®he was loud and boisterous, but
did not seem to be drunk In the sense that we could not serve him® liquor
(R. 29). Mr. Rooney who saw accused at the Palms Tap Room described him as
smore or less uncertain®* (R. 32). At the Italian Cafe, according to Staff
Sérgeant Ring, accused was ¥standing % # 3% with his hands in his pockets,
weaving first one way and then the other® (R. 43); while Corporal Dudleston
testified that ®in his weaving around he sort of fell down on the wood
pile® (R. 56) Edna Widger, waltress at the Italian Garden, *thought he
was drunk®. She heard him use #foul language® (R. 149, 154) First Lieu-
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tenant ILloyd J. Jorgansen, Corps of Engineers, Fort Worddn, was the provost
marshal who came responsive to the report of Staff Sergédant Ring. He
asked accused to go outside, in back of the cafe-to talk. Accused was
abusive of the military police and was ¥rather unsteady on his feet and his
body would move around a bit and once in awhile he would take a step to catch
nimself so he would not fall®. In the opinion of Lieutenant Jorgensen
accused was drunk because of his Munsteadiness in gait, the language he used,
and the odor of liquor on his breath®. After some discussion accused con~
sented tc enter the military police truck. He was assisted in and taken to
the office of Colonel Frank H. Holden, Commanding 14th Coast Artillery, Fort
Worden (R. 43, 56, 63-69, 108, 129, 147, 149, 151). Colonel Holden testi-
fied that accused was not #in full possession of all of his faculties,®
and that he was wonfused mentally™ (1. 131).

4. Accused testified in his own behalf. He stated that during the
latter part of liay he had been ®restless, nervous® and not sleeping well.
As a result, he ccnsulted ®Captain Franke® at the station hospital.
Captain Franke prescribed nembutal, a sedative, to be taken at intervals "
of four hours. He was first told ®of any pathological effects that might
result®? if he drank liquor after takingz nembutal, On the evening of 2
June 1943, accused testified, he left for Port ovnsend on a verbal pass
which,terminated at 6 p.m., 3 June 1943, Arriving at Port Townsend, ac-
cused purchased ®one fifth of whiskey®, engaged a room at the hotel and
" retired shortly thereafter. He awoke at 7:30 a.m. on 3 June with a slight
headache, He took one of the nembutal capsules and went back to sleep: .
He awoke about noon, and ®took several drinks of whiskey®. Ile finished
his toilet about 1:30 and still ®had a feeling of a slight headache®.

He took another capsule and in 15 or 20 minutes ®took another drink of -
whiskey®, Accused was at~this time asked the question; ®Is that the only
drink of whiskey you took that day?® The answer wss: ®wYes sir.® Ile then
proceeded to the Palms Cafe where he ordered a meal, his first food since .
G230 the night before (R. 85). At this time, the first sergeant of Battery
" G, 14th Coast Artillery came over with Private Eglaston who was in ®pro-
tective custody®. The three drank a glass of beer and the first sergeant
departed leaving Private Eglaston in the custody of accused. A young lady
friend of Private Eglaston joined the group and the three sat in a booth.
Accused ordered some beer. Accused stated that he then began to feel very
hazy and could not remember very clearly what occurred after that time.
However, accused recallz2 his trip to Fort Worden, although he stated the
details were very hazy. He remembered that about 5 ofcleck he phoned his
commanding officer and was granted an.extensicn on his pass. Accused
testified that ®he had no recollection of using foul and obscene languaze®
to 4r. Knott. He remembered that he left the falms Cafe about £:30 and
went to the Italian Cafe with Private Eglaston ®and this girl® to get
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spaghetti and that he ordered spaghetti. - He remembered that he had

four ®glasses of beer or bottles of beer® in the Palms Cafe. He'also
remembered having seen Corporal Dudleston in the Palms Cafe and later in
the Italian Cafe. He stated that he called Corporal Dudleston over and
#asked him if he was trailing me around?. He recalled Dudleston's reply;
2] am on the LP detail and have to keep things straight around here®.
Accused recounted his version of what followed. ' He said that he asked
Dudleston ®What isn't straight®* and that Dudleston said something to the
effect that he, accused, was not conducting himself as he should. Ac-
cused remembered that Dudleston #then went over and sat on the stocol by

the counter. He sat down and kept turning around glaring at me, so I
called him back® and told Dudleston that ®*if he had anything further to sayﬂ
he should.say it. " Accused added that Dudleston was very insolent, and

. locked rough and tough as though he would want to cause some- trouble and

. that accused ¥of course® lost his temper. He stated that he started to get
up and Corporal Dudleston struck him on the side of the head. Accused said
that he did not remembér using any foul words to Staff Sergeant Ring or
Corporal Dudleston, although he may have called Corporal Dudleston a *son-
of-a-bitch®. Accused denied that he was drunk on the afternoon of 3 June
or that ha had ever been drunk in all his life. He said that if he was
disorderly it was provcked by the ®wrong attitude of these MP's?. On
examination by the court accused stated that he drank the whiskey from a
glass, straight, and that he considered ¥about half an inch® to be a

normal drink of whiskey (R. 76—107)

A number of medical witnesses testified as experts that the effect
of intoxicating liquor or of an effervescent liquid taken within a short
time after a tablet of nembutal would produce the effects of intoxication
and that it weould be difficult to distinguish the difference between the
condition so caused and that caused solely by the use of intoxicants. One
of these medical officers was Captain Frederi¢k A. Franke, Medical Corps,
Fort Worden who testified that about the middle of May he had prescribed
nembutal to be taken by accused, one tablet every 4 hours. Captain Franke
testified that a combination of nembutal and liquor creates an anesthesia
and has a definite effect on the brain, "an excitory effect on the forepart
of the brain which releases the normal inhibitory processes and causes him
to do things which liquor alone would not make him do® (R. 109-115). Major
Richard B. Link, Medical Corps, Fort Worden, Fegimental Surgeon, l4th
Coast Artillery, gave his medical experience in the use of nembutal and
the effect on the human system of its combination with an effervescent
liquid of any kind. He testified that the combination would be likely to
injuriously affect the mental processes, that it caused individual idiosyn-
crasies. He stated that a man's ordinary capacity for liguor would be
lowered by the introduction of nembutal (R. 115-119). Captain Albert L.
Borska, Medical Corps, testified that the effect of a ®hypnotic®, such as
nembutal, with alcohol causes a *loss of complete control of the mental
capacities?. On examination by the court Captain Borska stated with respect
to this condition that ®There is no way.you cculd discriminate what was due
to the drug and what was due to alcohol? (K. 119-124).

- -
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These medical officers aiso testified in high terms to the good
character of accused, to their regard and respect for him and to that of
‘the officers and enlisted men with wiiom he served (R. 109-124). Colonel
Frank H. Holden, Commanding Officer, 14th Coast Artillery, stated that
 accused's "general reputation throughout the harbor defenses has been
" exceptionally high# (R. 108-109). The defense claimed to have in atten-
dance ten witnesses, officers and enlisted men, prepared to testify that
the bsaring, demeanor, qualities of leaaershlp and efficiency as an
officer of accused was of the highest order ‘and that his reputation among
" the officers and enlisted men with whom he served was that of superior
intelligence and of an officer and a gentleman. It was stipulated that
these witnesses if called would so testify in open court (R. 128).

5. Colonel Holden, Commanding Officer, was permitted to testify, over
objection, that when accused was brought to his office on the evening of .
3 June he questioned him and asked accused; ®Are you drunk?® Colonel
Holden testified that, as he remembered, he told accused that he did not
have to say anything but did not remember telling accused that ®what he
said might be used against him in a court-martial®, Colonsl Holden '
then tectified, without objection, that in answer to this -question
accused said, "Well, all right, I am drunk® (R. 129-130). On cross-
examination Colonel Holden testified that at the time he interviewed him,
acclised appeared to be ®confused mentally®, not in possessicn of all his
faculties, whereupon the defense moved to strike out all the testimony of
this witness, on the general ground that accused, because of his ®proven
mental condition®, was unable to weigh the effect or possible results of
his making this statement. The motion was denied (R. 131-136). If the
admission of accused's statement was erroneous the error was not prsjudicial
to any substantial rights of accused. There was ample evidence, aside from
this adm1551on, which was coqclusive on the issue of drunkenness.

The objection of the aefense to the validlty of‘Speclficatlon 2 of the
Charge, on the ground that it was changed and was not thereafter reinvesti-
gated, was without merit. ‘A reinvestigation is not required when the
- specification as mcdified, does not allege a new or different offense -

(Diz. Op. JAG 1912-1940, sec. 428 (1)). Accused's motion to clarify Speci-
. fication 2 of the Charge was properly denied. The allegation stating the .
offense to have occurred *at or near Palms Cafe% was sufficiently definite
(pig. Op.,: JAG, 1912-1940, sec. 428 (12))

6. The evidence is conclusive that in the evening of 3 June 1943, in
Port Townsend, Washington, in the Italian Cafe, accused was drunk and con-
spicuously disorderly. Accused's own testimony as to the quantity of ..
liquor consumed by him, the testimony of the waitress at the Italian Cafe
and that-of lieutenant Jorg genson, Staff Sergeant Ring and Corpcrzl Dudles—
ton indicated that accused was drunk &S alleged in Specification 1 of the
Charge. The testlmony does not show that he was grossly drunk. His conduct

-
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in the Italian Cafe, however, was conspicuously disorderly.  He indulged
in profanity and foul language directed toward and heard by members of the
military police, and within the hearing of a female employee and probably
of others. It is true that the Military Police were undoubtedly ®keeping
an eye® on him but this surveillance was not provocative in view of the _
fact that it arose as a result of accused's proven disorderly conduct at the
Palms Cafe earlier in the day when he insulted a civilian. « Accused's
conduct was unbecoming an officer and a gentleman. He was properly found
guilty of Specification 1 of the Charge and guilty of the Charge.

The evidence is conclusive that in the latter part of the afternoon
of3 June. 1943 accused was in the Tap Room of the Palms Cafe, a public
place -in Port Townsend, while in uniform, drinking intoxicating liquor
with Private James Eglaston, an enlisted mar, as alleged in Specification
" 2 of the Charge. During this time, accused without provocation publicly -
and grossly insulted a civilian. In the latter part of the afternoonm, :
while still with the' enlisted man, he became boisterous and drunk. Numerous .
persons, including the waitress who served them, testified as to all of e
these facts. Accused admitted drinking with the enlisted man at the time
and place alleged. Specification 2 of the Charge is laid under Article
of War 95. It is true that drinking with an enlisted man is not per se
a violation of Article of War 95 (Dig. Up. JAG,  1912-1940, 453 (9)).
However, circumstances, including ungentlemanly behavior by the officer,
may bring the service discrediting conduct across the line and within
the purview of Article of War 95. It is believed that the conduct of -
accused in the present instance was not only service discrediting but most
unbecoming a gentleman. He was disorderly, drunk and insulting. Whers
drinking of this character occurs in public and is attended by ungentlemanly
conduct, as here, calculated to attract public notice and to reflect dis-
credit on the service generally, then indeed may accused be said to have
committed not only a military offense under. Articls of War 96, but to have
- violated well known standards of gentlemanly conduct, and to be guilty of
violation of Article of War 95. The situation is akin 'to mere drunkenness
which 18 not per se a vioclation of Article of War 95. But drunkenness
does violate this Article when coupled with conduct which is conspicuously
disorderly. . : ' : - .
Accused admitted a mental condition similar to that found in drunken-
ness, ‘' Hls defense was that he was the guilltless victim of a combination:
of drugs involuntarily taken and of alcohol. The medical experts testified
to the harmful result which follows the combined use of nembutal and alco-
hol, dependent on individual idiosyncrasies. There is no testimony that a
baneful result is certain to follow in the case of everyone. Had the evi-
dence been that accused took nembutal and one drink of liquor and had then
become intoxicated, the medical testimony would have offered a reasonable
- explanation of this unusual result. However, accused'!'s own testimony was
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* that, without any breakfast or luncheon, he, after awaking around noon, took
several drinks of whiskey, straight, completed his toilet and took another
* drink of whiskey; that he took food for the first time that day around 3
o'clock p.m.; and from then until about 6 o'clock he had four glasses or
bottles of beer. In view of this testimony little time need be wasted
determining whether accused's drunkenness was due to drugs or liquor. .It
may be true, and undoubtedly is, that nembutal decreases one's tolerance
for alcohol. The same may be said of an empty stomach. Under the law

one indulges in liquor at his own risk. Accused's ignorance of the
possible effect of this combination was no defense. The fact that it may
have created an extenuating circumstance was clearly and carefully called
to the attention of the court and was disregarded by the court.

‘7. Accused is 31 years of age. He was commissioned second lieutenant,
Army of the United States, 7 August 1942. He was inducted ¢ *January 1941 and
discharged 6 August 1942. He is single. He attended Holy Cross, Villanova
.and St. Mary's Unlversity from which he graduated in 1934. -

8. The court was legally constituted. No errors injuriously.affect-
ing the substantial rights of accused were committed during the trial.
In the opinion of the Board of Review the record of trial is legally
sufficient to support the findings and the sentence and to warrant con-
firmation thereof. Dismissal is mandatory under Article of War 95.

{

) : . ?w-s, -.4, H— _, Judre Advocate
. b_L L4 .

Judge Advocate

Judge Advocate
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~ War Deparﬁmgz;t.' JoeAeGeQey 16 0CT 1943 ' - To the Secretary of War,

1. Berewith transmitted for the action of the President are the
‘record of trial and the opinion of the Board of Review in the case of
Second Lieutenant Joseph M, Strauss (0-1080164), Coast Artillerye.

. 2+ I oconour An the opinion of the Board of Review that the reoord
of trial is legally sufficlent to support the findings of guilty and
"the sentence and to warrant oconfirmation thereof. In view of the effi=-
* oclency and previous good conduot of the aocused, I recommend that the
‘sentence be confirmed but commuted to a reprimand end that the sentence
a8 thus modified be carried into exeocution.

S. Inclosed are a draft of & letter for your signature trans-
witting the record to the President for his aotlion and a form of Exe-
ocutive action designed to ocarry into effect the recommendation hereine
sbove made, should such action meet with approwval.

\-—j.. ~ Q-_QNW—M -

. Myron C. Cramer,
' Ma jor General,
. 3 Inols, : The Judge Advocate General.
Inol.l-Regord of trial.
Incl.2-Draft of let. for
sig. Sec. of War. -
Inol.3=Form of Ex, aotion.

‘(Sentence confirmed but commuted to reprimand. G.C.M,0. 361, 12 Nov 1943)


http:Advooa.te
http:Seorete.ry

WAR DEPARTMENT '
Arnw Service Forces
In the Office of The Judge Advocate General
Washington,D.C.. . (83)

’

spyGH . - - - /
o 339173 S A7 7Y3
S . [ _

' U‘N,'I TED STATES NORTHERN CALIFORNIA SECTCR
: R . WESTERN DEFENSE CQULAND
Ve ’
Trial by G.C.M., convened
at Fort Winfield Scott,
California, 3 August
1943. Dismissal.

First Iieutenant MELVEN
CESTREICH (0-276801),
_.Corps of Military Police. . ®

s St e S S ot N

-

 OPINION of the BOARD F REVIEW
HILL, DRIVER and LOTTERHOS, Judge Advocates. .

' l. The Board of Review has exa.mined ‘the record of trial in the
case of the officer named above and submits this, its opinion, to The -
Judge Advocate General. .

) "2 The accused wag tried upon the following Charge and Specifi-
cationg’ '

’

- CHARGE3: Violation of the 85th Article of Var.

- Specification: In that 1st Lt. Melven Oestreich, C}P, SCU
‘ #1932, Fort Winfield Scott, California, was, at Fort
' Winfield Scot}, California, at approximately 1435
- o'clock on 23 July 1543 found drunk while on duty as
Officer of the Day of, said Fort Winfield Scott, -
California.
" He pleaded not guilty to and was found guilty of the Charge and- Speci-
fication. He was sentenced to be dismissed the service. The reviewing
" authority approved the sentence and forwarded the record of trial for .
_action under the h8th Article of War. .

: , 3.' 'I‘ne competent evidence for the prosecution shaws that accused

. .was detailed as officer of the day for Fort Winfield Scott, California,
. to serve from 8:00 a.m. to 500 p.m. on 23 July 1943. At about 8:00 a.m.

on that day, he reported as officer of the day to Chief Warrant Officer

John A. Peyton, Assistant Post Adjutant, who handed accused the guard

. book and told him to carry out his usual instructions. At that time
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accused was sober and appeared to be perfectly normal. At noon, when
First Lieutenant Arthur J. Fidgeon gave accused some orders in connec-
tion with his duty as officer of the day, accused was sober (R. 6-11;
Ex. 2). -

At 1230 pem., Colonel Arthur E. Rowland, the commanding
officer of accused and Assistant Post Comm2nder, directed Captain
DeWitt D. Davis, Acting Post Executive, to have accused report im-
mediately at Post Headquarters. When accused entered the office of
Captain Davis at about 2330 p.m., Captain Davis did not notice the
" odor of liquor, nor anything unusual about the way accused walked a
distance of about 12 feet to the door of Colonel Rowland's office, nor
anything else unusual about accused. Captain Davis knew that Colonel
Rowland wanted to see accused immediately, "took no time® to cbserve
accused at all, ard escorted him to Colonel Rowland's office, adjoin- ,
ingﬁ )Captain Davis then returned to his own office (R. 11-12, 29-30,
3-U7)s - ~ - -

. Accused seated himself in a chair about six feet from that
of Colonel Rowland, who then asked him what orders he had given to
the sentry at the "toll plaza gate®™ with reference to the passage of
enlisted men and vehicles. After some hesitation accused replied,
rather thickly, "Did you say the 25th Avenue gate?* Colonel Rowland
then stated that he did not say the 25th Avenue gate, and repeated his.
original question. Accused apparently made a considerable effort to
reply, his 1lips and chin moved, but ™o sound came®™. Colonel Rowland,
believing that he smelled liquor on accused, then rang for Captain
Davis. When Captain Davis entered the office, Colonel Rowland directed
him to be seated and to listen to what accused had to say. Colonel
Rowland then repeated his question to accused. After a Mittle
hesitation®" accused asked in a "somewhat low" voice "The general or
speclal orders?", to which Colonel Rowland replied, "No, that is not
what I mean, what are the special orders that.the sentry has at the
Toll Plaza gate?® Accused hesitated and then said "I don't know".
Colonel Rowland asked MAre you Officer of the Day?" and accused re-
plied that he was. Colcnel Rowland then stated that accused would be
relieved as officer of the day, and in the presence of accused, tele-
phoned to the Post Commander, advised him that accused was drunk and
would be relieved from duty, and asked for instructions as to what
action should be taken. Colonel Rowland first noticed the odor of
liquor after accused had been in his office about five minutes when
gscused failed to answer his question the second time, identified a
awing showing the arrangement of his office (Bx. 3), and demonstrated -

S

-2
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to the court the manner in which accused answered his questions (R.l3—17,{
28, 30-38). ~ . : : T

Colonel Rowland summoned Second Lieutenant John L. Crilly,
- informed him that he would be designated to investigate charges of-. -
drunkenness against accused, and instructed him to observe the condi- =
tion of accused. VWhen asked how many drinks he had had, accused.stated *
that he had been worrying about his son in the Air Corps. When the .
question was repeated accused stated that he did not believe he should
incriminate himself. - Colonel Rowland then stated that he woyld not -
ask any more questions. When the new officér of the day entered the
"~ office, accused arose from his chair at the direction of Colonel
Rowland, stood without moving, was not unsteady, and was relieved as
officer of the day. Accused then started to leave the office, stopped,
and asked whether he should remove his side-arms. Colonel Rowland re-
plied "no, take them with you to your quarters", and accused left the
room. . Colonel Rowland did not place accused in arrest, but told him

to go to his quarters and "sleep it off" and restricted him to the .

limits of the post (R. 17-19, 21, 27, LO, 47-51). N

During the time accused was in Colonel Rowland's office, about
thirty minutes, accused did not mention any illness, his face was
flushed, there was an odor of liquor about him, his response to .
questions was very hesitant, his speech was thick and difficult to
understand, his enunciation not clear, &nd his demeanor was not the same
as usual. Accused was dressed neatly, his clothes and hair were in
good order, there was nothing unusual in his appearance, and he was
steady when he stood up. On previous oecasions, his responses had been
prompt and his speech clear. Colonel Rowland and Captain Davis were
of the opinion that-accused was drunk and not in condition to perform
his duties as officer of the day. No medical examination of accused
was made at that time (R. 1k, 16, 19-20, 26-29, 37-L5, 51-52, 55-56).

L. For the defense it was stipulated that accused was a patient
in the Camp Santa Anita Hospital from 18 to 22 December 1942, with
"bronchitis, acute catarrhal, bilateral®™ and that according to the
hospital records accused had suffered from that condition for one week
Prior to admission; that accused was a patient in the same hospital
?rom I to 22 January 1943 with influenza; and that accused was a patient
in Army Airbase Station Hospital, Reno, Nevada, from 2 to 11 February
1943 with "nasal pharyngitis, acute catarrhal® (R. 68-69).

. Accused testified that he had reported to Camp Winfield Scott
on 12 June 1943 from Reno, Nevada, and that he was three days late in
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reporting because of an illness on 7, 8 and 9 June, a difficulty in
breathing and a feeling of suffocation, for which he had been )
attended by a civilian physician. He did not call an Army doctor at
that time because he did not want to go to the hospital again, and he
thought he could fight off the illness. At Fort Winfield Scott, he
contracted a cold about a week before 23 July, "felt bad®, on the
night of 21'July, and on 23 July the cold was getting worse, he had

- dAfficulty in breathing and his lungs hurt. He took some aspirin but
"did not report that he was 11l and ask to be relieved,, because he = .
did not think it was serious enough. He did not go to the Army doctors
for a proper prescription because he knew he would just go to the
hospital again. He did not want to go there and he thought he could
fight off the illness (R. 69-72, 76~17, 81-82).

On 23 July accused felt that he was qualified to perform the

duties of officer of the day, and reported to Mr. Peyton at 8:00 a.m.
During the morning, he performed his duties. After talking with
Lieutenant Fidgeon at about 12:00 ofclock, he went to his room to lie
down. At that time his lungs hurt, he could not breathe properly and
thaight if he tock a drink it would relieve him as it had done in the
past.  About 12:15 p.m. he took a drink of whiskey, "a good swallow®,
a "little bit®™ more than a’'normal jigger, and it relieved him for a
time. About an hour later he took a second drink of the same size, ate
no lunch because food formed gas and made his breathing more difficult
when he was "choking up that way", and remained in his quarters from
12:15 until about 2:30 p.m. When he received a telephone call from the
First Sergeant that Colonel Rowland wished to see him at ohce, he
immediately proceeded to headquarters as fast as he could walk, hesi-
‘ tated at the outer door for a few moments to get "some more" breath, re-

ported to Captain Davis, and then went to Colonel Rowland's office
(R. 71-7L, 76~78, 80, 82-8lL).

Colonel Rowland began to question him about teachin '

and what inspections the guards were given. Accused was con%uzgz %:irds
cause there were different guard posts, did not know which post Colonel
Rowland was referring to, asked if it was the 25th Street gate and did
not understand what Colonel Rowland was talking abcut. Colonel Rowland
repeated the question, then said "you have been drinking® and questioned
accused about drinking. Other officers were then present. Accused was
.relieved as officer of the day. ¥hen he asked whether he should remow.
his side-arms, Colonel Rowland said "no". Accused was confused by °
being interrogated, knew that he was not acting correctly, but had diffi
culty in getting his breath and in speaking. He had had ;nly two drinks-
and was not intoxicated or under the influence of liquor. About 10200
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ofclock that night, accused called for a doctor. Captain George J.
" Rossi, Medical Corps, answered the call and sent accused to the

" hospital. When accused left the hospital, a few days before the
trial, he reported to Colonel Rowland and was assigned to duty

“(R. 73-76, 78-81).

Captain Rossi examined accused in his quarters at 9:30 p.m.

- on 23 July 1943. At that time, accused had rather marked rales in

his chest, his breathing was labored, and he had a temperature of
99.,8. Captain Rossi diagnosed the condition as a moderately severe
case of acute bronchitis, which had taken from twelve to twenty-four
‘hours to develop, thought accused might be developing bronchial
‘pneumonia, and directed that accused be sent to the hospital im- |,
' mediately. Captain Rossi did not notice the odor of alcohol. Accused
spoke clearly and distinctly. At about 10:00 p.m. accused was
examined at the Station Hospital by Captain Benjamin D. Erger, ledical
Corps, who diagnosed his candition as acute, diffuse, bilateral,
. bronchitis, and ordered him to bed. The next morning accused was
‘examined by Captain Mervyn Goldman, Medical Corps, who confirmed the
_other diagnoses. Accused remained in the hospital until 30 July

(r. 58-59, 65-67, Bl-91).. - _

- . Captain Rossi testified as an expert that the history of -
accused showed that he was susceptible to bronchitis. In a certain
percentage of cases, it is likely that an individual with acute

- bronchitis would have a-transitory laryngitis. A man with acute
“bronchitis, after walking fast, would have a tendency to lose control
‘over his speech, his breathing would be definitely affected, and he
- would have difficulty in expressing himself, which would evidence
itself in the slurring of words and in hoarseness rather than thickness
of speech. At one time, alcohol was prescribed far bronchitis. A
"godd quantity® of alcohol might make breathing more difficult and
.might aggravate bronchitis. Failure to understand questions, slurred
or thick speech, and incoherent answers are evidence of the influence
- of alcohol, but might be symptoms of something else. It is possible,
.but not probable, that two large jiggers of whiskey would cause a .. .
slurring of speech. Four ounces of whiskey would not make the average
man drunk or intoxicated, although that mich whiskey would make a man
feel "a little hight, ‘and might have an effect on his speech (R. 88-98)..

When Captains Rossi, Erger, and Goldman examined accused
they did not observe that his speech was affected by the bronchitis, no
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laryngitis was found, and there was evidence of hoarseness but ac-
_cused was able to express himself clearly and distinctly (R. 6L-65,
67, 90-91). : : : ’ '

5. In rebuttal, Colonel Zeno C. Holt, commanding Fort Baker
Station Hospital, testified for the prosecution that the effect of
- _alcohol varies greatly in different people. When taken in suffi-
cient quantity, it affects the ability to enunciate and speak co= .
herently, and impairs mental capacity and judgment. Intoxication
cannot be defined in every instance except with laboratory tests of
blood and spinal fluid. Drunkenness is a narcotic effect of alcohol -
that affects the person taking it into his system, to the point that
where he has two or three tenths of one per cent of alcohol in his =~
blood and about half that.amount in his spinal fluid, he is usually
considered drunk. A man taking a large amount of whiskey into his
system usually has some of it for almost 2l hours, but it is probable
that after seven hours he would not smell of whiskey. It is possible
for a man to take two large drinks of whiskey and not be drunk. In-
abllity to enunciate properly or speak coherently and failure to ¢
understand questions are symptoms of drunkenness. Many people have
bronchitis without the larynx being involved. Acute bronchitis with~
out other involvements does not usually affect one's ability to speak
clearly. If a person suffering with acute bronchitis drank some
whiskey at one o'clock, was drunk and unable to speak coherently or
understand questions asked him at three o'clock, and at 9230 p.m.,
although still suffering from acute bronchitis, was sble to talk -
coherently and clearly, Colonel Holt would assume that his inability to
speak correctly at three o'clock was caused by the whiskey. If a man
had two drinks of whiskey, was neat and well dressed, stood erect
without instability, and walked without any gpparent difficulty and

without reeling or being unstable, that would be some evidence that
he was sober (R. 100-109). ‘

t

5 6. The evidence shows without dispute that accused was on duty
as officer of the day at Camp Winfield Scott on 23 July 1943 from
83100 a.ms until relieved about 3:00 p.m. and that at 8:00 a.m. and
about noon he was sober. A4bout 12:15 p.m. and again about an hour
later he took a drink of whiskey, a little more than a jigger, at his
room, for medicinal purposes. At the time, he had a cold, his lungs
. hurt and he had difficulty in breathing. About 2330 p.m. he reported
to the office of his commanding officer, Colonel Rowland, in answer
to a call and was interrogated about orders given to the sentry at one
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of the gates. He remained at the office about thirty minutes, other
of ficers were called in to observe him, and he was then relieved as
officer of the daye. : ) . ~

During the time accused was in Colonel Rowland's office, it
was observed that he was able to stand without moving, was not
unsteady, and was dressed neatly; his clothes and hair were in good
order and there was nothing unusual in his appearance. It was &also
observed that accused hesitated in answering the questions of :

- Colonel Rowland, did not seem to understand the questions, once made

- a considerable effort to reply, moved his lips and chin, but made no
sound; he spoke in a.low voice, his enunciation was not clear, and his

- speech was thick and difficult to understand; his face was flushed,
there was an odor of liquor about him, and his demeanor was not the
same as usual. Both Colonel Rowland and the Acting Post Executive,.
Captain Davis, were of the opinion that accused was drunk and not in
.condition to perform his duties -as officer of the day. No medical
examination of accused was made. About 9:30 or 10300 p.m.. accused called
4 doctor, was sent to the hospital and found to have acute bronchitis. .

. Accused testified that he was not under the influence of - ,
‘liquor and that his conditlon during the interview resulted because he
had walked fast and was out of breath and was confused by Colonsl - .
Rowlandt!s questims.

. Although accused was not grossly drunk and was not dlsorderly, )
he drank intoxicating liquor while on duty as officer of the day and
in the opinion of Colonel Rowland and Captain Davis, who observed him

for about thirty minutes during the interview, accused was drunk and not
in condition to perform his duties as officer of the day. It is the
~opinion of the Board of Review that the intoxication of accused was
sufficient sensibly to impair the rational and full exercise of his mental
and physical faculties. Such intoxication constitutes drunkenness in
violation of the 85th Article of War (MCM, 1928, par. 11,5).

7. Testimony was erroneously admitted that during the interview
on 23 July 1943, Colonel Rowland prior to advising accused of his rights -
under the 24th Article of War, asked "Have you been drinking?", to which
accused replied that he had (R. 16, 38). In view of the fact that ac- .
cused testified that he had 'in fact had two drinks, it-is the opinion of

the Board that this error did not injurlously affect the substa.nta.y
rights of accused. -

8. "The accused is L8 years of age. The records of ‘t.he Office
of The Adjutant General show his service as follows: Enlisted service,
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U. S. Navy, 5 July 1917 to 17 October 1919; Enlisted Reserve Corps
from 18 March-1930; appointed second lieutenant, Infantry Reserve,
from enlisted reserve, 8 August 1930; reappointed 8 August 1935;
appointed first lieutenant, Infantry Reserve, 1 June 1936; re-
appointed 1 June 1941; active duty, 19 May 1942.

9. The court was legally constituted. No errors injuriously
affecting the substantial rights of the accused were committed during
the trial. The Board of Review is of the opinion that the record of
trial is legally sufficient to support the findings of guilty and the
-~ sentence, and to warrant confirmation of the sentence. Dismissal is

mandatory upon conviction of a violation in time of war of the 85th
Articls of War-

@‘ﬁ’ I.&L ,Judge Advocate

(5ick) ,Judge Advocate

3‘\9( m sJudge Advocate
~ 0 o




OV

1st Ind.
War Department, J.A.G.Os, 10 SEP 1943 - To the Sepretary of War.

1. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case
of First Lieutenant l‘elven Cestreich (0-276801), Corps of Military
Police. )

2. I concur in the opinion of the Board of Review that the
record of trial is legally sufficient to support the findings of guilty
and the sentence, and to warrant confirmation of the sentence.

The accused was found drunk while on duty as officer of the
day. Although his intoxication was sufficient sensibly to impair ,the
rational and full exercise of his mental and physical faculties, ac-
cused was neither grossly drunk nor disorderly, and his condition re-
sulted from two drinks taken on account of illness. I recommend that
the sentence to dismissal be confirmed, but, in view of all of the
circumstances, that the execution thereof be suspended during the
pleasure of the President.

3¢ Inclosed are a draft of a letter for your signature, trans-
mitting the record of trial to the President for his action, and a
form of Executive action carrying into effect the recommendation made

above. '
W Q_ . QJ\,M .
Myron C._Cramar;
Yajor General,
The Judge Advocate General.
3 Incls. ’

Incl.l- Record of trial.

Incl.2- Drft. ltr. for sig.
Sec. of War.

Incle3- Form of action.

(Sentence confirmed but execution suspended. G.C.M.0. 321, 23 Oct 1943)






WAR DEPARTIMENT
Army Service Forces
In the Office of The Judge Advocate General

Washington, D. C, ’ (v3)
SPJGN
CM 239239
: 20 Nov 1943
UNITED STATES ) EIGHTH SERVICE COMLAND
) _ARMY SERVICE FCRCES
v. ) Trial by G.C.M., convened at
; Camp Maxey, Texas, 28, 29,
Privates LAWRENCE MITCHELL 30 July 1943, Each: Desath
(36169482), Service Company,) by hanging.
367th Infaentry; RICHARD P, )
ADAMS (35271976), 364th )
Infantry; JOHN W, BORDENAVE )
(6267618}, 364th Infantry. )

OPINION of the BOARD OF REVIEW

LIPSCOMB, GOLDEN and SLEEFER, Judge Advocates

1.

The record of trial in the case of the soldlers named above

has been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advocate General,

2.
cations:

The accused were tried upon the following Charges and Specifi-

CHARGE I: Violation of the 86th Article of War.

Specification: (Nolle prosequi entered by direction of

convening authority)

CHARGE II: Violation of the 92nd Article of Var, .

Specification 1: In that Private John Walter Bordenave, 364th

Infentry (then 1lst Bn., 367th Infantry), did, at Camp
Claiborne, Loulsiana, on or about May 9, 1942, foreibly
and feloniousiy, against her will, have carnal knowledge
of Hattie Rose Mason, now lMrs, George Schuler,

Specification 2: In that Private Richard Phillips Adams, 364th

Infantry (then lst Bn., 367th Infantry, did, at Camp
Claiborne, louisiana, on or about May 9, 1942, forecibly
and felonlously, against her will, hLave carnal knowledge
of Hattie Rose Mason, now Mrs, George Schuler.
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" Specification 3: In that Private Lawrence Mitchell, 364th
Infantry (then 1lst Bn., 367th Infantry), did, at Camp
Claiborne, Louisiana, on or about Mey 9, 1942, forcibly
and feloniously, against her will, have carnal knowledge
of Hattie Rose Mason, now Mrs, George Schuler.

CHARGE III: Violation of the 93rd Article of War.

Specification: In that Private John Walter Bordenave, Private
Richard Phillips Adams and Private Lawrence Mitchell, all
364th Infantry (then lst Bn., 367th Infantry), acting
jointly and in pursuance of a common intent, did, at Camp
Claiborne, Louisiana, on or about May 9, 1942, by force and
violence and by putting him in fear, felonlously take, steal
and carry away from the person of Private George Schuler )
about one Dollar in lawful money of the United States, the
_property of Private George Schuler.

CHARGE IV: Violation of the 94th Articlé of Viar.

Specification 1: (Nolle prosequi entered by direction of
convening authority).

Specification 2: In that Private John Walter Bordenave, Private
Richard Phillips Adams and Private Lawrence Mitchell, all
364th Infantry (then 1lst Bn., 367th Infantry), acting joint-
ly and. in pursuance of a common intent, did, at Camp .
Claiborne, Louisiana, on or about May 9, 1942, willfully,
wrongfully and without proper authority apply to their own
use a Government vehicle, known as a "jeep" of the value of
about One Thousand Thirty Six Dollars and Seventy Six Cents
($1,036.76), property of the United States furnished and
intended for. the military service thereof,

Each accused pleaded not guilty to and was found guilty of the Charges
and Specifications thereunder., Each accused was sentenced to be hanged
by the neck until dead. The reviewing authority approved the sentence,
and forwarded the record of trial for action under Article of War 50%,
The record has been reviewed as 1if forwarded under Article of War 48,

3. The history of this case was presented to the court-martial by
a stipulation which provides as follows:

"That the three accused were tried in July 1942 in Cause,
No. 10246 Criminal, Styled United States of America versus
Private Richard Phillips Adams, Private Lawrence Mitchell, and
Private John W, Bordenave, in the United States District Court
for the Western Distriet of Louisiana, Alexandria Division, on

2=
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the charge of committing rape on Hattie Rose Mason, now Mrs,
George Schuler; that on appeal the question was raised as to
whether the Unlted States Government had criminal jurisdiction
over the land where these offenses were alleged to have been
committed; that it was ‘decided by the Supreme Court of the
United States on certified questions that inasmuch as the United
States of America had not accepted jurisdiction over this land,
the United States District Court was without criminal juris-
diction to try the accused and, accordingly, the convictions were
-reversed, The trial, conviction and sentence were void and of no
effect for want of jurisdiction, and the cause was dismissed on
said ground by said United States District Court pursuant to

the directions of the United States Circuit Court of Appeals

for the Fifth Circuit" (Pros. Ex. A).

4o The jurisdictlon of the court-martial over the person of each
" of the accused is shown by a stipulation wherein it was agreed between
the prosecution, the defense counsel, and each of the accused, as followss:’

"That each of the three accused, to-wit: Private Richard

_Phillips Adams, 35271976, Private Lawrence Mitchell, 36169482,

" and Private John W. Bordenave, 6267618, were on May 9th and
May 10th, 1942, in the Military Service of the United States,
and that each of said accused have been continuously since
those dates, and are at the present time in the military service
of the United States" (R. 1o§ O

5. ' The evidence for the prosecution concerning the chargas of rape
as presented by the testimony of Hattie Rose Mason Schuler, the victim of
" the alleged assaults, shows that on 9 lMay 1943, she was living at Camp
Claiborne, Louisiana, having recently moved there from Ohio, and secured
. employment in the local service club cafeteria in order to be near Private
George Schuler to whom she wds then engaged, and to whom she was subse-
quently married., On.the evening of 9 May 1943, Hattie Rose Mason,
hereinafter referred to as the prosecutrix, met George Schuler at the
service club where they wrote "some® letters., After writing their letters
they took a stroll in the area in the rear of the service club and, as was
customary "with the girls" carried a blanket with them, Approximately 150
yards to the rear of the service club they seated themselves on the ground.
After talking for a time they went to sleep and were awakened some time '
later by the noise of an approaching jeep. Three colored soldiers in the
jeep "hollered 'halt' the first thing" and then began cursing, calling
George Schuler a "lousy son-of-a-bitch for being out there". The . :
prosecutrix described one of the three soldiers as "very dark", another .
e8 "light" and the third as having a "large head". One was carrying a
rifle, and the dark one took an automatic pistol from the light one and
pointed it at George Schuler saying, "I ought to blow your dirty brains
out", The scldier with the rifle then marched Schuler away in one
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- direction, while the other two "took" the prosecutrix jin the opposite
direction, After going a short distance, they brought the prosecutrix
and George Schuler back to the jeep and demanded that both get in,
asserting "We are taking him home to his barracks and we will bring you
back to yours". The soldiers explained that they were taking Schuler
home flrst in order to keep from making an extra trip., They also stated
that when they met a guard they would tell him that "they were out doing
the same thing that he was"., Thereafter, when they reached a "white
guard", the driver of the jeep, the dark soldier, sald to the guard, "I
am driving these two in®, After passing this guard, they drove past
Schuler's barrack and then stopped, told him to get out, and go to his
barrack, adding "Don't worry about her. Ve will take her right back and
see .that she gets back home safel. After Schuler had left the jeep, the
goldiers covered the prosecutrix with a blanket, explaining to her that
they were doing this so that the guard "wouldn't say anything if he saw
me". The jeep soon passed another guard to whom one of the colored
soldiers stated,. "We are doing the same thing that you are", and the Jeep
was driven on. During this time the prosecutrix thought that she was being
carried to her quarters, and that she had been covered with the blanket
merely to prevent the guard from asking questions. She did not realize
that she had been carried out of the camp area until the blanket which
covered her was removed., When she realized that she was out in an open
field she was "very much frightened". When the blanket was removed, one
of the soldiers asked her the question, "Have you ever been loved by a
nigger" to which she replied "No, and I don't want to be", The dark
soldier then said, "I am golng to show you how it is to be loved by a
negro', The soldier making this statement had a gun and she was fvery
gcared" and afraid for her life, She began to ery and to beg the soldiers
to take her home, She even told one of them that "if he would let me go
home that maybe I would meet him some place else". She told him that be-
cause she knew that if she "got away from him then he wouldn't get ahold
of" her again., One of the three soldiers then placed the blanket on the
ground and another led her to it and "shoved" her down on the blanket.
She was afraid to "holler" because "there were three of them there and * * *
there was a rifle and an automatic and I was afraid to do anything". The
dark soldier who had the automatic pistol in his pocket then had sexual
intercourse with her while the other two soldlers stood "Right close by,
Then the other two in "immediate succession® similarly attacked her.
During each of these attacks, the prosecutrix was afraid that a gun might
be used upon her. She was "so scared and so frightened and nervous and
crying all the time and begging them all the time to not be so cruel to
me, to let me go on home. That was about all I could do at that point,

¥ % ¥ T was even afrald to say anything. I talked anyhow and begged
them to please let me go" (R. 12-37). . , .

After the third soldler had completed his attack, the prosecutrix °
was placed in the Jeep, the blanket placed over her again and she was
carried back to a place near the camp guest house, and there released, As
she left the jeep she was warned that if she said anything about what had
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occurred, "they would make it plenty hard on" her (R. 23-24).

At 3:28 a.m. she entered her tent which she shared with another
waitress, lay down, and cried until morning, At about 6:00 a.m. her tent
mate asked her what she was crying about, She reluctantly told her. There=-
after, her tent mate reported the attacks to the authorities, and the
prosecutrix called George Schuler over the telephone (R. 24=-25).

: The prosecutrix testified that she was 21 years of age at the
time of the trlal and that she weighed 104 pounds., When she was 17 years
of age she had married but later left her husband because he "was running
around with other women" (R, 13).

Upon cross~examination, the prosecutrix admitted that prior te
her marriage to George Schuler she had engaged 1n sexual intercourse with
him, She testifled that if she had a venereal disease known as gonorrhea
on 9 May 1942, she had not known of it. She also testified that she had
lived with her first husband approximately three months and that he had
procured a divorce from her at Covington, Kentucky, So far as she had
known, her first husband had not had a venereal disease., She admitted
that when she had been halted by one of the accused that he had carried
her to the jeep. She explained that when awakened by the three accused
she had not insisted upon returning directly to her tent because she "dldn't
know what rights the guards had", She further explained that she had not
made an outery at that time because she thought the guards were doing their
. duty, She also explained that when the jeep had been halted by the second
- guard she had made no outecry because she "was too scared to make any outery
in any way". On redirect examination, she explained further that when she
passed both guards she did not belleve that she would be attacked but
thought that she would be taken home, She denied that anyone of the accused
had given or paid her $2 on the night of the alleged attacks. She explained
that she did not report the attacks to the authorities upon her return to
her tent because she was "worried and nervous and upset", and because she
did not "know what to do until" she had talked with George Schuler (R, 27-37).

George Schuler testified that he was 29 years of age and had .
lived at Georgetown, Ohio, prior to entering the Army on 30 March 1942; but
recently he had been given an honorable discharge because of a spinal '
fracture. He had known Hattle Rose Mason since she was approximately 9
years of age and they had been "going together'" for about a year. During
the time he was stationed at Camp Claiborne they were engaged to be married
and it was becausge of their engagement that she had secured employment at
Camp Claiborne (R. 38=39).

On the night of 9 May 1942, after writing some letters at the
guest house, George Schuler and the prosecutrix secured a blanket from
her tent and took a walk into the field. About 100 yards from the service

club they sat down and talked, Other couples were out in this area and
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Schuler did'not consider that he was doing anything wrong. After talk-
ing for a time they went to sleep and remained there longer than they

had intended. They were awakened by the approach of a jJeep occupled by
three negro soldiers. One of the three soldiers cursed Schuler, calling:
him a "lousy son-of-a-bltch®", One of the soldiers walked out in the field
and inquired if there were "Any more couples around", No other couples
were observed and this soldier walked back to the jeep. During the: period
in which this soldier was looking for other couples he‘'talked to Schuler
and told him "where he was from and things like that®", After they had
returned to the jeep, another of the soldiers asked him "how much it would
be worth to get out of it", This soldier then told Schuler that if Schuler
would give him what money he had he would let him go, Schuler then gave
the soldier all the money he had with him, an amount between 50 cents and
$l. Schuler testified that he delivered the money to the soldier because,
the soldier had a gun against his, Schuler's ribs, and because he was
afraid for his life, At the time this occurred, all three soldiers were
present.i During the conversation between Schuler and the accused, one of
them had "threatened to "blow my damned brains out" (R. 39-42). .

Schuler and the prosecutrix were ordered to get into the jeep
and were told that Schuler was going to be taken to his barrack, and the-
prosecutrix "where she belonged". When Schuler had been taken to the
medical unit barracks, which were aboul a quarter of a mile from his own
barrack, the driver of the jeep told him, "Don't worry &bout her, we will
take her back right away", Schuler testified that he believed this state-
ment and that he had no fear at that time that an attack might be made upon
his companion, He further testified that at that time there was no indica-
tion that they might mistreat her, He identified with positiveness the
accused, Bordenave, as one of the soldiers who took part in the events
described (R, 42-1.5)

On cross-examination, Schuler testified that the largest one of
the colored soldiers who had walked with him in the field after he and the
prosecutrix had been awakened, had acted in a friendly msnner and had told
him that he, the particular accused, lived in Columbus, Ohio. Schuler
admitted that when he left the jeep and saw it driven away in the opposite
direction from the guest house he was afraid for the prosecutrix's life,
but felt there was nothing he could do, and that it did not occur to him
at that time to inform anyone of what had happened.

. After the jeep had driven away, Schuler went to his barrack and
to sleep. The following morning, about 7 o'clock, the‘prosecutrix called
him by telephone. He.then went to see her and, about 9 o'clock, he was
called before a major at the guest house and questloned concerning the
events of the previous night (R. 46-55). ‘
By stipulation it was shown that one of the sentinels, previously
described as having halted the accused in their jeep on the night in question,
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had gone on guard duty at Post 24 at 12 o'clock and had remained on duty
until 4 o'clock, During that interval only one jeep passed his post. He
halted, then permitted it to pass, upon recognizing the accused, Bordenave,
whom he knew to be a corporal of the guard, and also the accused, Adams,

- The third person he saw in the jeep was a colored man whom he could not
identify. The sentinel did not observe any bundle or anything covered with
a blanket between the two men on the front seat, nor anything that appeared
suspicious (R. 57- 61)

By further stipulation it was shown that the sentinel on Post 3
was on duty between 2:15 and 2345 a.m..on 9 May 1943. During that interval
he halted the occupants of a jeep which he permitted to pass when told by
the driver that they were doing the same thing he was. He observed five
people in the jeep, two colored soldiers and a white woman in the back seat
and a colored soldier and a white man in the front seat.. He did not recog-
nize any of them, When the jeep passed his post it was going in the
opposite direction from the guest house (R. 67-76).

Misgs Vera Mae Wilson, who, on 9 May 1942, was employed at the
service club of Camp Claiborne, and at that time and for several weeks
prior thereto, had shared a tent with the prosecutrix, testified that at
about 2:30 on Sunday morning, the exact date of which she.could not remember,
the prosecutrix came into their tent crying. Since Miss Wilson-'did not want
to completely arouse herself, she did not speak to her tent mate, liss
Wilson did obaserve, however, as long as she was awake, that the prosecutrix
continued crying. The next morning about 6 o'clock, Miss Wilson was awak-
ened by the prosecutrix moving about the tent. She appeared to be disturbed
"and told Miss Wilson "¥ * * something terrible had happened", She did not,
however, at that time tell her the details of what had happened. When Liss
Wilson went to work she reported to the service club hostess the information
she had gained from the prosecutrix, The latter did not report to work that
morning but did report for work at noon. Miss Wilson, testifying as to the
prosecutrix's condition on the morning of 10 May described her both as being
"disturbed" and as "not so very much" disturbed. She also asserted that she
was "not particularly" friendly with the prosecutrix (R. 106-113)

: A written statement 8igned by the accused, Bordenave, dated
30 May 1942, and shown to have been voluntarily made, was received in
evidence over the objection of the defense that the reference in the state-
ment to the other two accused would be prejudicial to thelr rights and

- that therefore such references should be deleted from the statement before
it was received into evidence or considered by the court; despite which
“the statement was admitted in its entirety under the law member's ruling
that it would be considered only as relating to Bordenave, The statements
which relate to Bordenave contain admissions by him that on 9 May 1942 he
was corporal of the guard at Camp Claiborne, that on that night he was on

a tour of duty from midnight to 4:00 a.m., that he used a jJeep in inspecting
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thé guard after midnight, that he had a .45 automatic pistol with him,
that he found a white soldier and white girl under a blanket in the

area behind the camp guest house, that when his Jeep approached them,

the man and girl jumped up and started to run, that they were called

to the jeep, that he told the white girl and soldier that it was wrong
for them to be out there at that time, that the white soldier was carriled
back to the area of the camp, that thereafter the jeep was driven out
into an open field, and that one of the other guards had sexual intercourse
with the girl. The statement contains the additional admission, as fol-
lows: "I took my penis out of my pants and got down on top of her., Her
dress was above her middle and she was naked from the walst down. I
inserted my penis into the white girl but I did not go off. I pulled 1t
out fast® (R, 76-78; Pros, Ex. 2). -

Similarly, a voluntary statement made by the accused, Adams,
was received into evidence over the same objection as presented in the
case of Bordenave's, and subject to the same ruling by the law member,

In this statement, Adams admits that on the night of 9 May 1942, he and
two other guards on duty at Camp Glaiborne, drove a jeep on patrol duty,
" that they found a white couple lying on the ground under a blanket, that
the other two guards got the white woman and placed her in the jeep, that
the white man was taken back to'where he "belonged", that he, Adams, then
tried to get out of the jeep but was told by one of the other guards with
the .45 automatic pistol to stay in the jeep, that one of the other guards
~ then drove the Jjeep into an:open fleld, and that one of the other guards
told the woman to get out of the jeep and she began to cry. "She was
scared when ¥ * ¥ drove into Zghe field and appeared to be in a dazed
condition", The statement then asserts that the first man to attack the
white girl threw himself on her twice, that the second guard then had
sexual intercourse with the girl and that after this had occurred, when
brought back to the jeep, "The woman was out on her feet", The statement
further asgserted that Adams would have left the field but he was afraid
of the other two guards (R. 86-89, 93; Pros. Ex.. 3).

A letter written by the accused, Mitchell, to his commanding
officer, dated 10 June 1942, was received into evidence subject to the
same obJection as had been presented to the court upon the reception of
the statements of the other two accused and was received under the same
ruling that the statements contained therein would be considered only as
they related to Mitchell, .The letter, as it relates to Mitchell, admits
that on the night of 9 May 1942, he and two other guards discovered a
white soldier and girl lying upon a blanket in the area behind the camp
guest house, that he and the other two guards carried the white soldier
back to his company area, that he asked the girl if she were not ashamed
of herself and she replied that she was working and making money, that
he tock for granted that she would go with them for money; that they then
drove into an open field and spread a blanket on the ground, that the.
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white girl lay down on the blanket and he had intercourse with her and
"she started crying as soon as I started. I got up and went back to the
boys and told the boys not to bother with her but they did after they
got through they put her back into the jeep" and "I wrarped the blanket
around her to keep her from getting cold and gave her $2.00 then we took
her back to the guest house and she said don't tell anybody" (R. 93~94,
PI'OS. Ex' 1&) .

‘By a stipulation it was shown that the jeep referred to in
Specification 2, Charge IV, on 9 May 1942, had a reasonable market value
at Camp Claiborne, Louisiana, of $1,036,76 (R. 123)

6. a. Major William C. McGuffin, a medical officer, testified for
the defense that on 11 May 1942, about 30 bours after the alleged attack,
he examined the prosecutrix and found no bruises or scratches upon her,

He did find, however, that she had a chronic cmse of gonorrhea. He quoted.
her as asserting that she was not aware that she had gonorrhea., He
testified further that the prosecutrix had not been nervous or excited
during the examination and that he would have expected her to have been
nervous within 30 hours after the alleged attack (R. 124-132).

b. The accused, Mitchell, after- his rights relative to testi-
fying or remaining silent had been explained to him, testified that he was
19 years of age and that he had falsified his age at the time of his enlist-
" ing in the service. On the night of 9 May, he drove a Jeep for Corporal
Bordenave while they were inspecting the guard. During this tour of . :
inspection they came upon the prosecutrix and Private Schuler lying "in one
another's arms". Upon being discovered, the couple jumped up and each ran
in opposite directions. Adams, one of the other two guards,: jumped out of
the jeep and ran after Schuler, while the witness, armed with a .45 auto-
matic pistol, ran after the prosecutrix, Upon.catching her, he told her
that the corporal of the guard wanted to ask her some questions. In the
conversation which followed; Corporal Bordenave asked her why she was out
there, ‘and she replied that "she had no place else to go, that was the only
place they had to come". The witness then asked "# ¥ ¥ if gshe would go
with us for money and she said, 'If you boys have any money we can get:
.together and have a nice time'"™, The witness and Corporal Bordenave were-
standing with the prosecutrix during this conversation., She was barefooted
and the witnesa carried her to the jeep. After driving to a place near
Schuler's company, the prosecutrix said to him, "Your Company is there".
When Schuler started to leave the jeep he asked,"What are you going to do
with her?" and the prosecutrix replied, "Don't worry, * * ¥ I will be all
right", The witness .then told Schuler that he "would take her back". On
the way to the open field the witness asked her "how much money she was
going to charge us to go with us and she said '$2.00'", "She asked me a1a
I know any place where we could go where we wouldn't be seen", When the
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Jeep stopped, she sald, "Give me the money". The witness testified that
"] gave her the money and we walked off a little ways and she spread- the
blanket on the ground and I started having my intercourse with Mrs.
Schuler. She told me, 'Do not shoot off in me,' I told her I wouldn't.
By the time I got to shoot off in her she started crying". When he car-
ried her back to her tent she got out of the jeep and said, "Don't tell
anybody. Good nioht”' (R. 137-162). '

The accused testified further that subsequent to the alleged
attack, he was examined by a physician and was told that he 414 not have
a venereal disease (R, 161). ;

c. The accused, Adams, after his rights relative to testify-

. ing or remaining silent had been explained to him, testified that he had
completed the seventh grade in school and that he had been inducted into
the Army on 9 January 1942. Adams testified that on the night of 9 May
1942, he and the other two accused apprehended the prosecutrix and Private -
Schuler lying under a blanket in the area behind the service club. . When
he and the other two guards approached them, the couple jumped up and ran,
Adams chased Private Schuler about 25 yards, stopped him, and brought him -
back to the jeep. On the way back he had a friendly conversation with
Schuler in which they discussed the fact that they were from the same state.
Adams saw Mitchell with a raised pistol in his hand but he did not see
Mitchell point it at Schuler. Later when Schuler was let out of the jeep
near his barrack, he asked the question, "What are you going to do with
the lady"? and one of the guardsanswered, "Don't worry about her". The
prosecutrix then said, "Don't worry, honey, I will be all right"., After
driving out into an open field the jeep was stopped and its lights turned.
out, Mitchell then got out of the jJeep and picked up the blanket which
had been over the prosecutrix, who then "raises up and gets out and goes
on with him", Mitchell spread the blanket on the ground about 15 or 20
paces from the jeep and "The next thing I see the actual intercourse going
on", When Mitchell had finished "He gets up and comes back to the Jeep*,
and "¥ * % ghe layed there". Bordenave then went out to her, "After he
has his intercourse he comes back and I goes out myself. I had mine and

I comes back". When Adams went out to the prosecutrix he did not carry '
a gun with him (R, 163-170).

Adams testified further that between June and July, he had been .
examined by a physician and told that he had syphilis , a disease which he
asserted he had had "all my life". Adams stated further that the medical
report did not show him as having gonorrhea, Adams asserted that at no
time did he see anyone using threatening gestures towards either the
prosecutrix or Schuler (R, 171-172). e

Upon cross-examination Adams testified that he was 26 years of
age, that he weighed between 190 and 200 pounds. He also testified that
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he had made a statement to the Louisiana state authorities because
they had whipped him, He asserted, however, that he had never been
mistreated by anyone in the Army, He stated further that the references
in his prior statement concerning the pointing of a gunvere not true and
" that "No one was held at the point of a gun"., He also stated that his
previous statement was untrue in asserting that he did not have inter-
course with the prosecutrix, Adams testified further that he did not
attempt to ‘prevent Mitchell and Bordenave from doing anything that they
did on the night of 9 May, explaining that "It was told to me $2.00 had
been paid her", Adams did not remember, however, seeing the money paid
(R, 172-180). : ' .

On redirect examination Adams testified that in 1935 he had
-egcaped from the Institution for the Feeble-Minded at Crient, Ohio.
Following this assertion, the defense counsel stated that no question
was being raised as to the sanity of the accused (R. 182).

d. The accused, Bordenave, after his rights relative to
testifying or remaining silent had been explained to him, testified that
he had been in the Army since 6 February 1937, and that before entering
the Army he had lived in New Orleans, Louisiana., On the night of 9 Vay
1942, he was on duty as a corporal of the guard at Camp Claiborne, About
2:00 a,m, on the morning of 10 May, while he was inspecting the guard,
assisted by Privates Mitchell and Adams, he came upon a couple. The
prosecutrix ran in one direction, Private Schuler in the opposite.
Mitchell said to Bordenave,"'how about having the gun so I can halt this
lady, since you.are feeling bad?' So he halts her a little ways down from
the Jeep", to which he returned with his captive. Mitchell told Bordenave
that he had asked her certain routine questions and, "if she didn't know
it was against the rules to be out there at that time and she said that
she was out there with Mr. Schuler, Private Schuler, and she was out
there having some fun with him because she needed. some money and that
was the reason she was out there", Bordenave testified further that
Mitchell told him the prosecutrix "suggested to Private Mitchell that
all of us could have a little fun out there - in other words, a little
sport" (R, 189). When the group had driven back into the area of camp
and Private Schuler had got out of the jeep, she said to him, "Honey * * *
I will get home" and "He did not say anything more to her®, Later she
said to Mitchell, "If we are going to have a good time we are going to
have to pick out a safe place where no one will see us" (R, 191). When
they had driven off the road, Mitchell gave her $2 and she took the
money, Private Mitchell then had intercourse with her,, Bordenave then
testified that, "After he (referring to Mitchell) got through he called
me over and I went over and when I got there she says,  'Don't shoot off
in me', just like that. So I had my intercourse with her and after I
 was finished Adems came over and he had his and after he finished he
brought Mrs, Schuler in to the Jeep, and brought the blanket. There
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" wasn't any struggling of any kind. She did it with willful consent"
" (R. 191). Bordensve testified further that his pistol was in his
holster while Mitchell was having intercourse with the prosecutrix,
and that it was in the front seat of the jeep while he was having
intercourse with her, He asserted that the gun was not earried to
the spot where the intercourse occurred (R. 192). '

On cross-examination Bordenave testified that while he was in
the custody of the civilian authorities two "F,B.I., men" told him "that
if he didn't meke a statement they would turn him over to the mob" and
that the statement which he thereafter made was not voluntarily made.
At the time the statement was secured he was called a "black son-of-a-
bitch", ' (In rebuttal, the prosecution presented the testimony of
Thomas C, Allen, special apent of the Federal Bureau of Investigation,
who testified that no statement was made in his presence to Bordenave,
before the securing of Bordenave's statement, threatening to turn him
over to the Louisiana mob (R. 213))

Te Specification 1, Charge II, alleges that the accused, - Private
John Walter Bordenave, did, at Camp Claiborne, Louisiana, on or about
9 Mey 1942, "foreibly and feloniously,‘against her will, have carnal
knowledge of Hattie Rose Mason, now Mrs. George Schuler", Similarly,
Specifications 2 and 3, Charge II, make the same allegations against
Privates Richard Phillips Adams and Lawrence Mitchell. 'These Specifi-
cations allege the commission of the crime of rape, one of the two.
crimes made punishable by life imprisonment or death under Article of
W&r 92. .

Rape is defined as "* % * the unlawful carnal knowledge of a
woman by force and without her consent® (MCM, 1928, par. 148b). The
Manual for Courts-Martial, in discussing this definition, states that:

"Force and want of donsent are indispensable in rape;
but the force involved in the act of penetration is alcme
sufficient where there is in fact no consent.

"Mere verbal protestations and a pretense of resistahce
are not sufficient to show want of consent, and where a woman
fails to take such measures to frustrate..the execution of a

- man's design as she 1is able ‘to,. and are called for by the
circumstances, the inference may be drawn that she did in
fact consent,

"It has been gald of this offense that 'it is true that
rape is a most detestable crime * * *; but it must be remem-
bered that it is an accusation easy to be made, hard to be
proved, but harder to be defended by the party accused,
though innocent.'" (MCM, 1928, par. 148b, p. 165).
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The evidence must be examined in the light of the above '
definition and with due consideration for the admonitions of caution
presented in connection therewith, ' In view, however, of the admission
in the testimony of each accused that he had sexual intercourse with
the prosecutrix on the occasion alleged, it is of primary concern to
determine whether or not the act was done with "force and without her
consent", Since much of the testimony has at least an inferential
bearing on this issue it must be carefully considered in its entirety.

The testimony of the prosecutrix shows that on the night of
9 May 1942, she and Private George Schuler, to whom she was then engaged,
took a stroll in the open area to the rear of the Camp Claiborne service
" ¢lub. In sccord with the custom of the girls working at the camp they
carried a blanket with them and seated themselves upon 1t about 150
yards behind the service club., After talking for a time they went to
sleep and were awakened by the noise of an approaching jeep. Three
colored soldiers in the Jeep called to them and proceeded to curse
Private Schuler, calling him a "Mousy son-of-a-bitch" for being out there.
One of the soldiers was armed with a rifle and another with an automatic
pistol which he pointed toward Private Schuler with the threatening state-
ment "I ought to blow your dirty brains out", One of the soldiers car-
ried the prosecutrix in his arms to their jeep. Private Schuler was also
conducted there and ordered to get in.. The soldiers then told the couple
that they were going to be returned to their barracks. Upon re-entering
the camp area, they were halted by a white guard who permitted them to
pass upon being told by the driver of the Jeep that "I am driving these
two in", After passing this guard the jeep was driven past Private
Schuler's barrack. The jeep was then stopped and Private Schuler was
told to get out and directed to go to his barrack and not to "worry
about her. Ve will take her right back and see that she gets back home
safe", The accused then covered the prosecutrix with a blanket explain-
ing to her that he was doing it so that the guard "wouldn't say anything
if he saw me". The jeep was again halted by a colored guard who permitted
it to pass upon being told that "e are doing the same thing you are".
During this time the prosecutrix thought she was being carried to her
quarters and that she had been covered with the blanket merely to prevent
the guard from asking questions. She did not realize that she was being
carried out of the camp area until the blanket was removed. When she
realized that she was out in an open field she was "very much frightened".
Her fear was then intensified when the dark soldier asked her, "Have you
ever been loved by a nigger", to which she replied, "No, and I don't want
to be", The soldier making these remarks was armed with a gun and the
prosecutrix was "very scared" and afrald for her life. She began crying
and begged the soldiers to take her home. One of the soldiers then
placed the blanket on the ground and another led her to it and "shoved"
her down on the blanket. She was afrald to "holler® because 'there were
three of them there and * * * there was & rifle and an automatic and I-
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was afraid to do anything", The dark soldier with the automatic pistol:
in his pocket then had sexual intercourse with her while the other two
soldiers stood "Right close by", The other two in "immediate succession"
gimilarly attacked her, She was "so scared and so frightened and nervous
and crying all the time and begging them all the time to not be so cruel
to me, to let me go on home", She testified that that was all she could
do at that point and that she was even afraid to say anything although
she talked and begged them to let her go, After the third soldier had

. completed his attack she was carried back to a place near the guest house
and released with the warning that if she said anything about what had
occurred they would meke it plenty hard on her. She then returned to her
tent and cried until morning. At sbout 6 o'clock in the morning her tent
mate asked her what she was crying about and she reluctantly told her,
Thereafter her tent mate reported the attack to the authorities and the
prosecutrix called Private Schuler over the telephone,

The testimony of the prosscutrix that she did not consent to
having sexual intercourse with the three accused and that her submission
to them was prompted solely because of her fear is corroborated in part
by the testimony of the accused, Mitchell, the first accused to attack
her, who admits that the prosecutrix x cried when he was- having intercourse
with her. Under the circumstances, the fact that even the accused,
Mitchell, testified that she was crying gives an assurance of trustworthi-
ness to her testimony that she was shoved to the ground and submitted to
sexual intercourse only because of the overwhelming demonstrated force of
the three accused. -

» Although each of the accused asserted that the prosecutrix was
paid $2 by the accused, Mitchell, as a consideration for the three acts

of intercourse with them, it must be observed that the accused, Adams,
although present according to the other's testimony, neither saw the

money paid, nor heard the financial arrangements being made, testifying
merely that, "It was told to me.$2.,00 had been paid her"., Though
Bordenave's statement of 30 May 1942 1is devold of any reference to this
significant transaction, he testified to such a payment following Mitchell's
testimony, corroborating Mitchell's testimony that it was paid in the jeep
before alighting for intercourse. But lMitchell's letter to his command-
ing officer, written 10 June 1942, only one month after the alleged offense
(whereas the trial was 14 months afterg clearly asserts that the alleged
payment was made after intercourse with all three was completed. These
discrepancies discredit the testimony of the accused.concerning the pay-
ment of $2 which is denied by the prosecutrix, Moreover, it is rather
inconceivable that even the lowest prostitute would sell herself under
such conditions for the price of $2. It appears, that the testimony of
the three accused concerning the payment of $2 to the,prosecutrix and her
consent to the three acts of intercourse is unworthy of being believed.

Although she does not testify that her 1life was directly or
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specifically threatened by any one of the accused, she does testify (107)

to circumstances in which such 'a threat 1s implicit in the show of
force directed against her. In this connection it should be observed -
that she weighed only 104 pounds whereas one of the accused weighed
nearly 200 pounds. Wharton in his treatise on criminal law states:

% *x ® it may now be received as settled law that rape is
proved when carnal intercourse is effected with a woman
without her consent, although no positive resistance of
the will can be shown." (Wharton's Criminal Law, 12th Ed.,
Sec. 700)

He further states that:

"Consent, however reluctant, negatives rape; but where the
woman is insensible through fright or where she ceases
‘resistance under fear of death or other great harm (such
fear being gaged by her own capacity), the consummated act
is rape." (see Sec, 701, Wharton, supra).

Similarly, Miller on Criminal Law states that "Fear of death is not
necessary; 1t is gufficient to excuse lack of resistance and to evidence
the presence of force, that the women had good reason to consider
resistance dangerous or absolutely useless" (Miller on Criminal Law,

p. 298). In Vanderford v. State, 126 Ga. 753, 55 S.E. 1025, the court
asserted that "* * * though a man lay no hand on a woman, yet if, by an
array of physical force, he so overpowers her mind that she dare not
resist, he is gullty of rape by having the unlawful intercourse"., In
the light of the above authorities we must conclude that the evidence
shows beyond a reasonable doubt that each of the accused committed the
crime of rape alleged. :

8. The special civilian counsel for the three accused submitted
to the Board of Review ‘both a written brief and an oral argument in which
- three general propositions are contended for, as follows: (I) that the . ,
prosecution failed to prove beyond a reasonable doubt that the accused
were guilty of the crime of rape, (II) that the use of leading questions
by the trial judge advocate constituted reversible error, and (III) that
the court committed reversible error in admitting into evidence the state-
ment or the confession of each accused which implicated the .other two
accused,

I. Under the first general proposition that the prosecution
failed to prove beyond a reasonable doubt that the accused were guilty
of the crime of rape, the special counsel presents points which may be
summarized and analyzed as follows:

a. The observation was made that the accused,_Adams, gave his

.

-15-



(108)

name and address in Chio to Private Schuler on the occasion of their
"meeting on the night of 9 'May 1942 and engaged with him in friendly
conversation., Special counsel insisted that a criminal or one planning
a crime does not give his name and address to a prospective victim,
Obviously, as a general proposition, the deduction contended for is true.
It appears, however, that the subsequent criminal acts which were par-
ticipated in by Adams had not been conceived of by him at the time of
the conversation in question, .

b. The evidence shows that the prosecutrix, when apprehended
on the nivht of 9 May 1942, was carried to the jeep in the arms of the
accused, Mitchell, without protest or objection. Counsel insisted that
the prosecutrix's submission showed that she had neither fear of nor
aversion toward the accused, Neither conclusion is necessarily correct.
The prosecutrix was apprehended under compromising circumstahces, and
may well have submitted to the familiarity in question through fear of
the accused, one of whom had just halted her flight at the point of a
gun, and a desire to avoid violent action being taken against her or
Private Schuler. : .

: ¢. The speclal counsel insists that the statement made by the
accused to the prosecutrix that they were taking Private Schuler to his
quarters before taking her to her quarters in order to avoid an extra

trip was so obviously false that she and Private Schuler should have
recognized the falsehood - the prosecutrix's quarters being closer to

the scene of apprehension than were Schuler's, It is obviously true

that had she been less gullible and shown less faith in the assurances

of the three accused she might have avoided being raped, Her gullibility
does not, however, justify-an inference that she consented to sexual inter-
course with the accused.

%, d. Néither Private Schuler nor the prosecutrix made any outery
to the; guard upon being returned to camp, despite the fact that Schuler
testified that he had been robbed and his life threatened. This assertion
is true.” The robbery which involved the financial loss of less than a .
dollar may well, however, have been considered by Private Schuler a small
matter as compared with the possible results of being reported by these
guards for improper conduct., There are reasons, therefore, why he may
have refrained from making an outery concerning the offense which had been
committed against himself. Furthermore, the fact that he had been robbed
of & small sum would not necesaarily cause him to believe that his fiancee
. wa8 in danger of being raped by the guards who robbed him,

e. Private Schuler made no outcry after seeing the accused drive
away with the prosecutrix in the opposite direction from her quarters,
Schuler testified that he did not suspect at that time that she would be
attacked by the accused,
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: £, The prosecutrix made no outcry wnen-the jeep in which she
was being carried out of camp was.stopped by a second guard. The evidence
shows that, at this time, she was covered by the blanket, and she testified
that she did not realize that she was being taken from the camp = that she
thought she had been covered by the blanket merely to prevent questioning
from the other guard.

- g+ Speclal counsel insists that there 1s no evidence in the
record showing that the prosecutrix was ever threatened by any of the
accused, and that, to the contrary, the accused, Mitchell, testified

that he assured her that he would not hurt her. In contradiction of

this statement, it must be observed that she was "shoved" to the ground
Just prior to the attack upon her. Although she did not testify to a
direct threat against herself, a threat to her life or safety is implicit
in the circumstances of her being shoved to the ground under conditions

- which indicated that resistance by her would be useless.

h. Counsel insists that the testimony of Major McGuffin to
the effect that the prosecut>ix showed no excitement or concern upon
being examined by him 30 hours after the alleged rape, afforded the in-
ference that no rape had occurred. The existence of excitement or lack
of excitement under the conditions in question can afford no trustworthy
inference either of rape or no rape., Obviously, the circumstance in
question presents no trustworthy inference of the existence of any par-
ticular fact and has né probative force. Furthermore, lajor lMcGuffin,
upon crogs-examingtion clearly testified that in view of the fact that
no struggle occurred in the process of the alleged rapes and considering

"the further fact that the prosecutrix had been a married woman, one would
not expect to find any physlcal evidence or any objective symptoms of the
. attack having taken place,

i. Counsel insists that the fallure of the prosecutrix to
report the alleged rape or to make an outcry upon returning to her tent,
other than to tell her tent mate the following morning that "something
terrible had happened", iz a significant factor justifying the inference

' that she did in fact consent to the intercourse with the accused, In the
light of the entire record such an inference 1s altogether unjustified.
The record shows the prosecutrix to be a woman of limited intelligence.
This deduction is inescapable from all the evidence adduced both by the -

"~ prosecution and by the defense. She occupled a humble position in a

military environment to which she was unaccustomed. These facts give
credence to her explanation of dazed bewilderment, which 1s further cor-
roborated by the accused, Adams', sworn statement that following the three
acts of intercourse, "The woman was out on her feet"., The prosecutrix
testified that the accused threatened that 1f she told what had occurred

"they would make it plenty hard on" her, Moreover, the audible continued

sobbing to which her tent mate testified is far more consistent with the
prosecutrix's version of what had occurred than with the defense contention
that the whole transaction was a commerical one,

e Counsel argues that the fact that the accused brought ihe
prosecutrix home suggests that prostitution rather than rape had been
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engaged in, Such an inference appears, however, to be altogether fal-
lacious. The eonduct of the prosecutrix shows that she had been so
completely intimidated that it does not appear illogicsl for the accused
to have concluded, after having accomplished their purpose, that they

ran less risk by bringing her home than by any other course they might
have pursued. Additional force is given to this conclusion by the fact
that each of the accused knew that they had been seen with the prosecutrix
both by George Schuler and by at least one sentinel.

k. Counsel argues that there was a psychological factor in
this case which affected the deliberation of the fact-finding group,
causing them, because of thelr preconceived convictions and basic inability
to believe that a white woman would willingly consent to sexual intercourse
with a negro, to shift in their thinking the burden of proof from the pros=-
ecution to the defense on the issue of consent or no consent, Obviously,
the statement of counsel is based merely upon an assumption, If, in fact,
such a psychological factor did exist, it in no way prejudiced the rights
of the accused for a close analysis of the evidence shows that-the prosecu-
tion has discharged its burden of proof and has proved beyond a reasonable
doubt every essential element of the crimes alleged.

II. Secondly, special defense counsel contends that the use of
leading questions by the trial judge advocate constitutes reversible error.

In his brief he quotes an analysis from Wigmore concerning the
dangers involved in leading questions, &s follows: .

"The essential notion, then, of an improper (commonly
called a leading) question is that of a question which sugggst
the gpecific answer desired. It will be seen that a collusive
or conscious intention of the witness to answer as desired-is
here not a necessary assumption., That is a frequent danger, but
not the only one; for the known principles of human nature tell
us that a witness may also unconsclously accept the suggestion’
of a question. It is therefore not necessary to attribute a
corrupt intention either to witness or to counsel; since the
, danger has larger aspects than that n (Wigmore on Evidence, .

" 3rd Ed., Sec. 769)

The correctness of the above principles is readily recognized. The ,
"United States Supreme Court in its opinion in United States v. Dickinson,
2 McLean 331 (Fed, case 14,958), asserted that "a question shall not be
so propounded to a witness as to indicate the answer desired"., At the
same time the authorities recognize and approve the use of leading
questions when the interests of truth suggest the necessity for their
use, In particular the use of leading questions is approved when a
witness's recollection is exhausted, when a witness is unable to under-
stand the direct question as in the case of children, illiterates, or .
dull or stupid witnesses. Likewise, 1t is recognized that witnesses who
are too talkative, or hostile, blased or unwilling,must be directed in
their testimony by leading questions, Also in proving by a witness ‘a.
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self-contradiction, leading questions are approved (Wigmore on Evidence,
3rd Ed., Sec. 770-779). -

It must be observed that Wigmore after analyzing the general
principle quoted above states in the following section of his treatise
thats -

"It follows, from the broad and flexible character of
the controlling principle, that its application must rest
So much depends cn the circumstances of each case, the
demeanor of each witness, and the tenor of the preceding
questions, that it would be unwise, if not impossible, to
attempt in an appellate tribunal to consider each instance
adequately. Furthermore, the harm in a single instance is
inconsiderable and more or less speculative, and the counsel's
repetition of an impropriety can be so easily controlled by
the trial Court, that no favor is shown in the appellate
tribunals to objections based merely on the form of the
question." (Wigmore on Evidence, 3rd Ed., Sec. 770)

Moreover, lNr. Justice Harland in St, Clair v. United States, 154 U.S.
134, 150, 14 Sup. C.R. 1002, asserts,

"In such matters much must be left to the sound discretion of
the trial judge who sees the witness, and can, therefore,
determine in the interest of truth and justice whether the
circumstances justify leading questions to be propounded to

a witness by the party producing him,"

Likewise Mr., Justice Shiras in Northern Pacific Railroad Company v. .
Urlin, 158 U.S. 273, 15 Sup. C.R. 8401, states that "The allowance of

a leading question is within the discretion of the court, and is no

ground for reversal', Similar principles are announced in the Manual

for Courts-kartial (MCM, 1928, par. 121c). Although the above authorities
clearly show that the control over the form and manner of questioning a
witness is a matter which lies within the sound discretion of the court,
the importance of the matter under consideration suggests that each of

the leading questions complained of be considered in detail, as follows:

- 8. Without any previous evidence concerning a "holster", the
trial judge advocate asked the question, "Which one of them wore the .
holster?" (R, 15). Although this question is ledding in the sense that
it suggests that a holster was worn by one of the accused, the answer is
relatively immaterial,  This 1s true because the chief Inquiry at this
point was directed toward the use of an automatic pistol, and no substantial
harm resulting from the form of the question and the resulting answer.

b. Following the above question, the further question was asked,
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"Was the gun pointed at any one?" (R. 16). Technically this question may
suggest that the gun was in fact pointed at someone and a more carefully
phrased question might have been asked - in what position the gun was
held, or what, if anything, was done with the gun., The difference,
however, between the questions suggested and the question asked is rela=-
tively insignificant and resolves itself into a quibble over phraseology.
Moreover, the answer which was elicited from the present witness was cor-
roborated by other testimony, i.e., that the gun in question was pointed
against Schuler's ribs (R. 41). ,

¢:; The further question was asked the prosecutrix "Were you

afraid that if you attempted to make an outery a gun would be used on
you, an automatic?", Just prior to this question the prosecutrix had
testifled that she was very afraid and that "there was a rifle and an
automatic and I was afraid to do anything®. The conclusion seems
implicit in the foregoing answer that she was afraid that the rifle or
automatic would be used against her and consequently the answer to the
leading question which followed merely added clarity to that which was
already obvious from a previous answer,

d. The trial judge advocate asked the prosecutrix the question,
"State whether or not you did everything you felt you could do tomrotect
yourself and prevent it", Thls question was answered as follows: "Yes,
sir, I did everything I felt I could do and I think if any other girl had
been in my place - =." The latter part of the answer was stricken from the
record at the direction of the law member. Although this question, by
giving the witness an alternative cholce, 18 free from defects of form,
it is leading in that it rehearses essential facts and calls for a sum-
marization and conclusion on the part of the witness, Because of thess
characteristics the question was clearly improper. On the other hand,
the witness had previously testified to what she had done and to the fear
which she had felt., Her answer, therefore, "Yes, sir" added only a con-
clusive element, and presented no new or material facts for the considera=-
tion of the court. The effect of the question and resulting answer were
therefore harmless. '

ITII. Thirdly, the special defense counsel contends that the
court committed reversible error in admitting into evidence the statement
or confession of each accused which implicated the other two accused.

The special counsel contends specifically that although the
three statements or confessions were each received under the ruling that
the admissions therein would be considered only as relating to the accused
making the particular confession or admission, their reception into evidence
was, nevertheless improper because the confession in question necessarily
implicated, in the mind of the court, the other two accused. Counsel cites
and relies primarily upon the opinion of the Circuit Court of Appeals in.
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Hale v. United States, 25 F. (2) 430 (C.C.A. 8th), wherein the court held
that the confession by one of the defendants which implicated his codefendant
" was improperly admitted into evidence. Counsel quoted from the opinion, as
follows: .

n¥ % % but it is inconcelvable that the impression made upon the
minds of the jurors could have been removed by these formal
remarks of the Court * * ¥ the unavoidable mischief of a joint
trial is thus made clear * ¥ % It is fundamental that no man can
confess for anyone but himgelf",

In evaluating the above opinion it 1s necessary to observe that the court
also asserted that,

"The connection of Hale with the crime rested almost entirely

upon the testimony of Burkhart, himself a confessed criminsl

and a man of bad general character. It is debatable whether

the conviction of hale would have resulted from his testimony

in the absence of the strong corroboration contained in the

Ramsey confession, but concededly the confession of Ramsey

was incompetent to bind Hale,®

The latter quotation shows that the precedcnt relied upon involved a case

different from the present case. In the present case, in contrast to the

case cited, each accused admitted in his own testimony his presence at the
scene of the crime and his act in having sexual intercourse with the pros-
ecutrix., Moreover, the testimony of the.prosecutrix and of George Schuler
clearly shows that each accused committed crimes on the date alleged. None
of the accused can be said, therefore, to have been convicted because of
any statement contained In the confession of elther of the other two, The
particular Federal case relied upon by defense counsel does not, therefore,
condemn the procedure employed in the present case, .

Wigmore, in’ discussing this problem states that,

"Since Confessions are not admissible against third persons -
(ante, ss. 1076, 1079), the names of other co-indictees, men=-
tioned in a confession used and read against the party making it,
were by mcst English judges ordered to be omitted. But by other
judges the names were ordered read and the jury instructed not
‘to use the confession against them., In Canada and the United
States the latter practice is favored." (Wigmore on Evidence,
2nd Ed., See, 2102d), :

: Further, Wharton, in his treatise on evidenoe in criminal cases
similarly asserts that,

"The recognized practice in such a situation is to admit the act

or declaration as against the actor or declarant, but the court
must instruct the jury that such act or declaration is not
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admissible against the other defendant or defendants, and is
_not to be considered in determining their guilt " (Wharton's
Criminal Evidence, Sec. 700).

Furthermore, the Supreme Court of the United States in United
States v. Ball, 163 U.S. 662, a case similar to the present one, in speak=
ing of the action of tke trial court in receiving evidence which was
competent as to one defendant only, asserted as follows:

"It does not appear that there was any abuse of that discretion
in ordering the three defendants to be tried together, or that

the court did not duly limit the effect of any evidence intro-

duced which was competent against one defendant and incompetent
against the others,"

In view of the above precedents, and in the light of the fact that there
is evidence, independent of the several confessions, showing that each
accused committed the erime alleged, the acceptance by the court of the
confessions in questlon, did not injuriously affect the substantial rights
of the accused., Not only did the ruling of the law member delimit the
individual confession to the accused in question, but the same delimiting
restraint has been exercised by the Board of Review in determining the
legal sufficiency of the record of trial, to establish beyond a reasonable
doubt the guilt of each accused. '

9., The Specification, Charge III, alleges that each of the accused
% % % acting jointly and in pursuance of a- common intent, did, at Camp
Claiborne, Louisiana, on or about May 9, 1942, by force and violence and
by putting him in fear, feloniously take, steal and carry away from the
person of Private George Schuler about one Dollar in lawful money of the
United States, the property of Private George Schuler",

The evidence presented in support of the above Specification
shows that on the night in question, after George Schuler had been
escorted by one of the accused to their jeep, that one of the accused
pressed an automatic pistol against Schuler's ribs and asked Schuler how
much it would be worth to him "to get out of it", This accused demanded
that Schuler give him his money, whereupon Schuler gave him between 50
cents and $1. The other two accused were present when Schuler was thus
intimidated into handing over the money which he was carrying on his
person, Schuler testified that he would not have surrendered his money
#if the gun hadn't been drawn"”,

The Manual for Courts-Martial states that;

"Robbery 1s the taking, with intent to eteal, of the
personal property of another, from his person or in his
" presence, against his will, by violence or intimidation.

* »* »*

. "The violence must be actual violence to the person

Ly
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but the amount used 1s immaterial, It is enough where it
overcomes the actual resistance of the person robbed, or
puts him in such a p031tion that he makes no resistance,
* ¥ X

"It is equally robbery where the robber by threats or
menaces put his victim in such fear that he is warranted in
meking no resistance. The fear must be & reasonably well-
founded apprehension of present or future danger, and the
‘goods must be taken while such apprehension exists," (nicHi,
1928, par. 149f).

In the light of the above definition not only the individual

- accused demanding money from Schuler, but also the other two accused
who stood by and supported him by their presence and cooperative conduct
are guilty of the robbery as charged, The evidence before the court was
‘legally sufficient beyond a reasonable doubt to support the finding of
guilty of the Specification, Charge III, and Charge III,

10. Specification 2, Charge IV, alleges that each of the accused
facting jointly and in pursuance of a common intent, did, at Camp
Claiborne, Louisiana, on or about May 9, 1942, willfully, wrongfully
and without proper authority apply to their own use a Government vehicle",
of the value of $1,036,76, property of the United States, The uncontra-
dicted evidence shows that the accused wrongfully drove a Government
vehicle of the value alleged to an unauthorized place near Camp Claiborne,
and by such unauthorized use committed the offense alleged.

11. The court was legally constituted. No errors injuriously
affecting the substantial rights of any of the accused were committed
during the trial. In the opinion of the Board of Review the record of
trial is legally sufficient to support the findings of guilty and the
sentence, A sentence of death or imprisonment for life is mandatory -
- upon a conviction of rape, in violation of Article of Var 92.

Z2Q4;034”C? /Zf;;zéb1=d’15¢"<: , Judge Advocate.
?éfi:;ga_gqfa 677;fE;:2;;ﬁZ£§;;L_‘__, Judge Advocate,

_ﬁ?zm&#&_, Judge Advocate.
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SPJGH

CM 239239
1st Ind.
War Department, J.A.G.O., - To the Secretary of Wer.
7 FEB 1944

-r

l.- Herew1th transmitted for the action of the Fresident are the
record of trial and the opinion of the Board of Review in the case of
Privates Lawrence Mitchell (36169482), Service Company, 367th Infantry;
Richard P. Adams (35271976), 364th Infantry; and John W. Bordenave
(6267618), 364th Infantry. .

2.~ I concur in the opinion of the Board of Review that the re-
cord of trial is legally sufficient to support the findings and the
sentence and to warrant confirmation thereof. A4s showm in the fore-
going opinion, each of the accused has been found gullty of the wrong-
ful conversion of a Government vehicle of the value of $1036.76, in
violation of Article of liar 943 of feloniously teking a smell sum of
money of about $1 from Private Gsorge Schuler, in violation of Article
of War 933 and of forcefully and feloniously having carnal knowledge
of Hattie Rose Mason, now lirs. George Schuler, in violation of Article
of War 92. Lach accused was sentencsd to be hanged by the neck until-
dead. It was, of courss, the crime of rape which authorized the imposi-
tion of the.death penalty and it is now that sentence with wiaich we are
primarily concerned.

.- ~--The history of this case shows that the three accused were
first tried for rape of Hattie Rose iiason, now Ilfrs. George Schuler,
in July 1942, in the United States District Court for the \estern
District of Ioulsiana. Xach of the accused was then convicted and
sentenced to deat! In response to a question certified by the 5th
Circuit Court of Appeals, the Supreme Court of the United States held
that the United States had not accepted jurisdiction over the land
where the alleged crimes had been committed, and thet, therefore,
the trial court had no jurisdiction ovér the 2llzgad offenses. Accord-
ingly, the proceedings of the trial were held void and the case was
dismissed. Subsequently, each of the accused was tried by a general
court-martial upon the char~es and with the result stated above.

The record of the present trial shows that after midnight
on 9 May 1942, the three accused discovsred the prosecutri% and Pri-
vate George Schuler, the soldier to whom the prosecutrix was then .
engaged and to whor shs was subsequently married, aslesp on a
blanket about 150 yards in the rear of the Camp Claiborne service
club. Upon being awakened, the prosecutrix and Private Sdpuler
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arose and sought to escape detection. The accused, asserting their
,authority as armed guards, pursued and seized the prosecutrix at the
point of a gun. They also seized Private Schuler, cursed him for his
presence there, and robbed him of 2 small sum of money. The accused
then placed Private Schuler and the prosecutrix in a Government jeep
- and entered the camp area where thsy directed Private Schuler to re-
turn to his barrack and assursd him that the prosecutrix would be
returned safely to her quarters. The accused then, undsr the pretext
of avoiding questioning by the other guards, plzced a blankdt over

~ the prosecutrix, and transported her to a lonely field where they,
still armed, took her by force from the Jeep, Mshoved"™ her to the

_ ground, and in disregard of her tears and protests and against her
wiu,/each in the presence of the other, had carnal knowledge of her.
The prosecutrix was then carried back to the area of her quarters,
warned not to report what had occurred, and released. The prosscu-
trix returned to her tent and cried until morning. A physical

~ axamination conducted thiriy hours after the attack revealed no
physical injury to the prosecutrix. It did reveal; however, that
.she was suffering from a chronic case of zonorrhea. The prosecu-
trix testified that she was unawars of the existence of the disease,
that she had been married at the age of 17 and later divorced, that

- she had had sexu&al intercourse with Private Schuler prior-to her
marriage to him, and that. she and Private Schuler had marriad subse-
quent to the events in question.

The above facts show beyond a reasonable doubt that the ac-
‘cused, taking advantage of their positions as armed guards, maneuvered
the separation of the prosecutrix from the soldier to whom she was en-
gaged, carried her to a field removed from Camp Claiborme, and thers,
each in the presence of the other, and in ruthless and cowardly dis-
regard of her helpless position, ravished her. Each of the accused |
‘13 equally guilty. Although the accused Adams testified that he at
"ons time escaped from an institution for the feeble minded, there is
‘no indication in the record that he was mentally impaired either at
the-time of the commission of the offenses or at the time of the trial.
I recommend that the sentence of each accused be confirmed and ordered
executed, . f

" 3. Approximately 375 letters addx;essed to the President requesting
.edther the disapproval of this case or 'the extension of soms form of
clemency to each of the three accused have been referred to this office.
Most of these requests appear to have been inspired by a notice in the
October 1943 issue of the National Association for the Advancement of
Colored People urging "Every Branch, College Chapter, Youth Council
‘and individual member * # * to write to Presldent Roosevelt immediately,
urging him to give the case of the thres soldiers # # # lis most careful

'
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consideration®, and M % 3 to either order a retrial by court-martial,
to commte the sentence from death, or to release the men". Considera-"

tion has also been given to the br:Lei‘ submitted in this case by the
special defense. counsel.l ‘

4+ Inclosed are a draft of a 1etter for your signature, trans-
mitting the record to the President for his action, and a form of
Executive action designed to carry into effect the foregolng recom-
mendation, should such action meet with approval.

Wﬁ Q_-~ @A—% AR
Myron C. Cramer,

Hajor General,
The Judge Advocate General.

5 Incls.
-Incl 1 - Record of trial.
Incl 2 - Dft. of ltr. for
sig. Sec. of War.
Incl 3 - Fomm of Executive
. action.
Incl 4 -~ Approx. 375 letters from various
‘ persons addressed to President. _
Incl 5 - Brief submitted by special civilian -
defense counsel., :

(Sentenco of each accused confirmed but commuted to dishonorable
discharge, total forfeitures, and confinement for life.
G.C. M.O. 180, 29 Apr 194!.) .
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’SOUTHERN LAND FRONTIER SECTOR
WESTERN DEFENSE COMLIAND
. Irial by G.C.4., convened at

ITED STATES. )
g‘ Camp ILockett, California, 12
)
)

v.
ate FRANK STENKIS July 1943. Dishonorable
discharge ang confinement for

Cavalry. life. - Penitentiary.

REVIEW by the BOARD OF REVIEW .
CRESSON, LIPSCOMB and SLEEPER, Judge Advocates

The record of trial in the case of the sold:.er named above has

been examined by the Board of Rev:Lew.

20
. ations:

The accused Wwas tried upon the following Charges. and Specific- )

CHARGE I: Violation of the 92nd Article of War.

Spec

ification: In that Private Frank Stennis, Troop F, Tenth
Cavalry, did, at Campo, California, on or about June 26,
1943, with malice, aforethought, willfully, deliberately,
feloniously, unlawfully, and with premeditation kill one
Private william L. Muckelroy, Headquarters Troop, Tenth
Cavalry, a human being, by shooting him with one United
States Army pistol ca.llber o45.

CHARGE II: Violation of the" 93rd Article of War.

Spec

ification 13 In that Private Frank Stennis s Troop. F,
Tenth Cavalry, did, at or near Campo, California, on <r
about June 26, 1943, ‘with intent to commit a felony, viz,,
murder, commit an assault upon Staff Sergeant John L. °
Austin, Weapons Troop, lenth Cavalry, by willfully and
feloniously shooting the said Staff Sergeant John L.
Austin in the left upper abdomen and left forearm with
a dangerous weapon, to wit, a United States. army pistol,
caliber .45.

Specification 2: In that Private Frank Stennis, Troop F,

Tenth Cavalry, did, at or near Campo, California, on or
about June 26, 1943, with intent to commit a felony, viz,

_ murder, commit an assault upon Hary Austin, Campo,

California, by willfully and feloniously shooting the
said Mary Austin in the right forearm with a dangerous,
weapon, to wit, a United States army pistol, caliber .i5.
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Speclflcation 3¢+ In that Private Frank Stennis, Tropp F,
Tenth Cavalry, did, at or near Campo, California,.on or
about. June 26, 1943, with intent to commit a felony, viz,
murder, comnit an assault upon Laura Mitchell, otherwise
known as Laura Mitchell Stenmnis, Campo, California, by
willfully and feloniously shooting at the said Laura
Kitchell, otherwide known as Laura ifitchell Stennis with
a dangerous weapon, to wit, a United States army pistol,
caliber .45.

CHARGE III: Violation of the 96th Article of iar.

Specification: In that Private Frank Stemnis, Troop F, -
Tenth Cavalry, did, on or about June 26, 1943, wrongfully take
and use without the consent of the proper authority one ’
United States army pistol, caliber .45, serial number 52140,
the property of the United States of America, of the value
of about #26.92.

The accused pleaded not zuilty to all Charges and Specifications}v He was
found guilty of all Charges and all Specifications but in the Specification,
Charge III, the figures ®326.92% were excepted and the figures %$26.42%
substituted, with finding of the excepted figures, not gullty, and of the
substituted flgurea, guilty. The offense was committed in time of war. He.
was sentenced to be dishonorably discharged the service, to forfeit-all

pay and-allowances due or to become due, and to be confiried at hard 1abor for,
the term of his natural life., The reviewing authority approved tne_sentence,r
designated the United Ltates Penitentiary, McNeil Island, Washington, as the
place of conflnement, and forwarded the record of trial pursuant to Article -
of War 50—.

. 3. The evidence for the prosecutlon shows that about 2000 o'clock on
the night of 26 June 1943, the accused appeared at the trailer home of - .
Sergeant John L. Austin and wife, ifary Austin, where they were entertaining
Laura Mitchell, who was also known as Laura ilitchell Stennls, Sergeant Jack:
Parker and Private V/illiam L. Muckelroy with a fish dinner. At this time
Laura went to the door and talked to the accused about a letier which the
accused had brought and which he permitted her to read. At this time the
‘accused evidenced no signs of anger (k. 9-11, 56-58, 59-61, 63, 64).

. The accused departed and returned o0 his troop where he got ready for
bed but, after thinking things over, he decldsd he was not being treated
right. He then dressed, went to the guard quarters, and stealthily acquired

- possession of a pistol and amrunition from a guard sleeping in his bunk. °
On his way to the trailer home of the Austins, he once decided not to go any
further with his design but ultimately determined to.continue and proceeded
to the trdller home (R. 89-91).
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“nen he reached tine trailer home the second time at about 2100 o'clock.
on the same night, Austin was asleep on one of the beds with his wife sitting
beside him; Laura was sitting on the other bed in tihe corner of the trailer;
Muckelroy was sitting on & chair before a dressing table; and Parker was *
sitting in a chair by the docr with his back to the wall. The accused
entered the door and said in substance #iuckelroy, do you tihink you are
treating me right?, to wnich .fuckelroy replied in substance 2I don't know
as I have ever done anything to yout, lio argument ensued and no one made
a hostile move toward accused or threatened him but he commenced firing towards
all of them except Parker at waich time the accused was heard to remark
] am going to xill everybody intiiere®. About the time of the first shot,
the lizhts went ocut but he continued firing until the gun was empty. ifuckel-
roy was fatally wounded in the abdomen, Austin received serious, but not
fatal, abdominal and arm wounds; lirs. Austin acquired a superficial injury;
and Leura jiitchell and Parker escaped unscathed. %he accused immediately .
lef't and e¢ncountered another soldier who took him to the military police, to
wiom he surrendered himself and tie pistol (R. 11-12, 18, 59, 66, 71-72).

Compe tent medical testimony established the death of’Juckequy, sub-
sequent to thé shooting and prior to the trial, from the gun shot wound
. and also described the wounas 1nf11cted on Sergeant Austin and lirs. Austin
(k. :203-106).

After tie surreptitious acquisition of the weapon was shown, it was
identified as Government property and admitted in evidence. Its value was
proven to ve {26.42 (k. 101-102). ' ~

[he accused, after proper warning of his rights to speak or remain
silent, made oral statements to his company commandsr, who was permitted
to testify about them, over the objection of the defense. The material
parts of the statements were substantially to the same effect as the testi-
mony presentea by the prosecution, except that the accused asserted that he
knew there had existedillicit relations between Laura and 'uckelroy, that
irs. Austin, on accused's first visit to the trailer on the fatal night
said ®tell tnat Negro son-of-a-bitch to go on away from there and quit
bothering us®, and that he intended to shoot only Laura and luckelroy (R. 83-
101). ‘ :

The evidence for the prosecution also shows tihat the law of the State
of California does not recognize common law marriages (R. 48). .

L. The evidence for the defense was submitted in part upon the collateral
issue of accused's claimed marriaze to Laura lfitchell, who was offered as a
wvitness by the prosecution and permitted to testify over the objection of the
cefense. ‘ihe objection was based on the adserted marriage of the witness and
tue accused. Upon the collateral issue, tiie accuszd also testified solely
upon that issue, and tne evidence thereon shows that Laura Iitchell, at the
request of the accused, came to Camp Lockett, California, from Starr City,
Arkansas, on 22 December 1942 with an Arkansas marriaze licemse to marry the

._3_
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-accused that the license was lost although accused tes tified a chaplain
marrled them, which was denied by Laura; that the accused had arrangsd for her
to work at the post exchange and to live at the quarters provided for its em-
ployees where they lived together as man and wife until about the middle of
May, 1943; that Laura was employed as Laura litchell Stennis, went by that
name and was held out as the wife of the accused, who was issued and used a
married man's pass during such period of time; that accused gave his earnings
‘of several hundred dollars to her; and that, after her arrival, the accused
'was generally reputed to'be married to her. It also shows that Laura left Camp
" lockett in May, 1943, since which time she had resided in San Diego, Califor-
nia, and that, on the night of 26 June 1943, she was visiting the Austins

(R. 21-32,.33-36, 37-38, 41-47, 39~40, 59).

. The evidence for the defense by several witnesses also shows that the
accused had an excellent reputation and vas.a good soldier. Furthermore,
1t -shows by the testimony of two witnesses that his claimed wife, Laura,
wirile living at the post exchange house, on several occasions had illicit
relations with Muckelroy (K. 107-109, 119-130, 109-112, 117-119).

. The accused, having been properly advised of his rlghts, elected to
remain 81lent (R. 130)

5. The accused is charged with the murder of William L. ifuckelroy.

_ The Specification, Charge I, alleges that the accused did ®i# % % with malice
aforethought, willfully, deliberately, feloniously, unlawfully, and with
premeditation kill # # %% the deceased by shooting him with a pistol, In
order to sustain ths finding of gullty under this Specification, it is .
necessary that the evidence be legally sufficient to support the conclusion
that the accused unlawfully killed the deceased with malice aforethought.

-Murder is defined as ®# 3 % the unlawful killing of a human being with
malice aforethought®., The word ®unlawful® as used in this definition means
3% 3 % without legal justification or excuse®, A justifiable homicide is
®4 homicide done in the proper performance of a legal duty * # x#, There-
fore, a homicide not done in the proper performance of a legal duty.is with-
out legal justification. Also,.a legally excusablé homiclde is one ™ & 3 3
which is the result of an accident or misadventure in doing a lawful act-in a’
lawful manner, or which is done in self-defense on a sudden affray, * % W,
The definition of murder requires that the death of the victim %% # % must
take place within & year and a day of the act or omission that caused it, .

* % 4 (M.C.M., 1928, par. 148a). The most unique characteristic of murder .
is the element of ®malice aforethought®, which according to all authorities is
a technical term and camnehk be accepted in the ordinary sense in which it may
be used by laymen. The Manual for Courts-ifartial, which is supported by uni-
versal authority, defines the term *malice aforsthought® as follows:
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"alice_ aforethought.--ilalice does not necessarily mean hatred or
personal ill-will toward the person killed, nor an actual intent to
~ take his life, or even to take anyone's 1ife. The use of the word
taforethought! does not mean that the malice must exist for any
particular time before commission of the act, or that the intention :
to kill must have previously existed. It is sufficient that it exist at
‘the time the act is committed. (Clark)

* wMalice aforethought may exist when the a%t is unpremeditated.
It may mean any one or more of the following states of mind preced-
Ang or coexisting with the act or omission by which death is caused:
An intention. to cause the death of, .or grievous bodily harm to, any psrson,
whether such person is the person actually killed or not {except when
death is inflicted in the heat of a sudden passion, caused by adequate
provocation); knowledge that the act which causes death will probably
cause the death of, or grievous bodily harm to, any person, whether
such person is the person actually killed or not, although such know-
ledge is accompanied by indifference whether death or grievous bodily
harm is caused or not or by a wish that it may not be caused; intent
to commit any felony # # #* (M.C.i{., 1928, par. 148a).

The uncontradicted evidence shows that the accused shot ths deceased,

Muckelroy, on 26 June 1943, inflicting wounds from which he died prior to

the date of the trial on 12 July 1943. It is clear that the homicide was
unlawful in that it was done without legal justification or excuse and an’
‘analysis of the evidence reveals ample proof to support the finding that

the homicide was done with malice aforethought. The accused and his

claimed wife had separated about the Prmiddle of :lay® and prior to the
. separation the accused, according to his statements had learned of her
31licit relations with the deceased. Under the evidence as to the law of
. the State of California, the accused vas not married to Laura Litchell. All
of the uncontradicted evidence, including the accused's oral statements

which were properly and lawfully secured and admitted into evidence, shows that,
on the fatal night, the accused visited the trailer whers Sergjeant and Mrs.
_Austin were having a fish dinmer for their ¢ompany, Laura litchell, Sergeant
© Parker and Private luckelroy, had a peaceful conversation with Laura itehell, -
,and departed, although possibly told to leave in opprobriocus terms by llrs.

" Austin. At that time he was not and could not have been in the heat of .
sudden passion because his knowledge of the illicit relations between Laura
"Witchell and the deceased had been acquired long before and nothing then was

done that the law recognizes as adequate to excite uncontrellable passion.
Nevertheless, the evidence conclusively shows that he meditated upon and
deliberately calculated upon his further acts, resulting in his stealthy
acquisition of an army pistol and ammunition which he used on his second visit
to the trailer home of, the Austins a short time later on the same night.
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. - The uncontradicted evidence further shows that, on this second visit,
~the accused, for the above reasons, was acting according to a coldly
calculated and premeditated design and that upon entering the trailer he asked
_the deceased, wha was sitting in a chair and did not get up, *i:uckelroy, do
“you think you are. treating me right* and received the reply ®I don't know as
"~ I have aver done_ anytning 6 you®. Vhereuppn, without further words, the

" accused started shooting at Muckelroy, the deceased, and continued firing at
all inmates of the trailer, except Parker, even after the lights were
extlngulshed, until the gun was empty. The fusilade resulted in the in-

- fliction of- mortal wounds upon' the deceasea, whilst the intent of tie

. accused at this tlme was expressed in his remark #*I am going to kill every-
_bo@yﬂwre‘ -

S All of the medlcal testimony competextly establlsned the deceased!'s
death within.a short time thereafter, as a result of the wounds so
~inflicted. The exact date of death does not appsar in tane record of the
evidence but is sufficiently established by the testimony of Captain
Stanford B. Rossiter that he saw the deceased after he was dead and
performed an autopsy upon him. Consequently the death occurred subsequent
“to 26 June 1943, the date of the shooting, and prior to 12 July 1943, the
date of the trial, which fulfills the requirement that death must take place
uithln a year and a day fram the act that caused 1t.

ihe evidence for the defenue presants no issue of 1nsan1ty, self=

defense or other legal defense but merely establishes the former good char-
acter of the accused and the illicit relations between the deceased and
Laura Mitchell while she and the accused were living togsther without benefit
of legal sanction. It does not in any way debilitate the evidence for the
prosecution below the required standard of proof of every element of the
“offense charged. beyond a reascnable doubt. On the contrary, considering

the oral statement of the accused to his company commander that he intended
to kill only the deceased and Laura Mitchell and his remark at the time of
the crime-that he intended to kill everycne in the trailer, in the light of
accused's actions on. the fatal night, immediately prior to and at the time
of the brutal shooting, the prosecution fully met the burden of proving be-
yond a reascnable doubt that the homicide was with "malice aforethoughta,
‘Therefore, under controlling legal principles, the prosécution intreduced
competent evidence to establish every element of the offense charged in the
" Specification under Charge I, ample to sustain the court's flndlngs cf
guilty of the Speclflcatlon -and the Charge. :

‘6. Speciflcations 1, 2 and 3, Charge II, allege that the accused did
#% % % with intent to commit a felony, viz, murder, commit an.assault upon®
" John L. Austin, Mary Austin and Laura Zitchell, otherwise knovm as Laura
Mitchell Stennis, respectively, #% # % Oy willfully and feloniously shooting
#* % ¥¥-the two persons first named, in specified parts of their bodies, and by
so' shooting at the person, last named, with a danzerous weapon, to wit, an
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Army pistol.. Since an assault with 1ntent to commit a felony, viz, murder,
is an assault made with a specific intent to murder, it is necessary for the .
evidence -to be legally sufficient to support the conclusion that the alleged
assaults were made wnlawfully and with murderous intent, i.e. malice afore-
thought, if the flndlngs of gullty under these three Specifications are to be
sustained. :

_ The offense of assault with 1ntent to commit a felony, viz, murder, is
defined by the Janual for Courts-martlal as follows:

wjssault with intent to murder. - This is an assault aggra-
vated by the concurrence of a specific intent to murder; in
other words, it is an attempt to murder. As in other attempts
‘there must be an overt act, beyond mere preparation or threats,
or an attempt to make an attempt. To constitute an assault with
intent to murder by firearms it is not necessaty that tne weapon
be discharged; and in no case is the actual infliction of injury.
necessary. 1lhus, -where a man with intent to murder another deli-

- berately assaults him by shooting at him, the fact that he misses
does not alter the character of the offense * % #.

¥ ® * ® # Cog

" #Assault. - An.assault is an attempt or offer with uniaﬁful
force or violence to do a corporal hurt to another # .

#Some overt act is necessary in any assault # % #.
‘#The force or violence must beAphysical; e

F‘Furtherﬁore, in an assault there must be an intent, actual
or apparent, to inflict corporal hurt on another. * 3t 6o
(M.C.M., 1928, par. 1491).° ‘

" The evidence is uncontroverted that the accused deliberately acquired
possession of the weapon between his first and second visit to the trailer
on the night of 26 June 1943. It is'also undisputed that the second visit
‘was avowedly made for the purpose of killlng Laura Mitchell and Kuckelroy
because he acknowledged such purpose in his oral statement to his company
. commander. Furthermore, the evidence is uncontradicted that Sergeant
Austin and Mary Austin were wounded and Laura Mitchell, although urwounded,
was shot at in the same affray in which Muckelroy was murdered, as herein~
above shown, and that during the affray the accused was heard to remark
*T am going to kill everybody inthere®. It is clear from all the evidence that
the accused assaulted all inmates of the trailer except Parker, who was
~unassaulted because from his position he was not in the line of fire. The
weapon used, was a dangerous one and obviously calculated to accomplish the .
accused's expressed intent. That Sergeant Austin was. wounded, seriously, while

-

-7 -
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he slept and his wife. recelved,a minor gunshot injury is conclu51vely ‘
established by the evidence. Fortunately they both recovered, and, equally
fortunately, Laura litchell escaped uninjured. Where, as here, one is shot
at but is missed, the assault is nevertheless complete and, if it is made
., with the speclflc intent to murder, it is an assault with 1ntent t0 murder
"because tihe actual infliction of injury is not necessary to complete the
offense. The failure of the accused to express any murderous intent toward
Sergeant and lrs. Austin does not militate against the gravamen of the . _
offenses charged to have been committed upon them, because where one fires
into a group with intent to murder someone, he is guilty of an assault with
intent to murder each member of the group (M.C M., 1928, par. 1491).

The evidence, when tested by pertlnent authoritles, unqu stionably
establishes beyond a reasonable doubt the consummation.of an issault ‘with
intent to murder upon each of the three persons as alleged in' the Specifica-
tions. Therefore, the court's findings of guilty of the three Specifications
under Charge II and of the Charge, were fully warranted under the uncontra—
dlcted competent evidence.

7. The Specification which alleges a very minor offense, comparatively, -
under Charge ' III, as revised by exception and substitution in connection with
the value of the pistol and the finding of guilty thereof, alleges that the
accused ®#% # % did, on or about June 26, 1943, wrongfully take and use without
the consent of the proper authority # # ## one pistol, the property of the
United States, which had a value of about $26.42. To support a conviction
‘for this alleged offense the evidence must conclusively show #(a) That the
accused misappropriated or applied to his own use certain property in the
manner alleged; (b) that such property belonged to the United States and’
that it was furnished or intended for the military service thereof, ‘as alleged;
(c) the facts and circumstances of the case indicating that the act of the
accused was willfully and knowingly done and. (d) the value of the’ property as
specified®, when charged under Article of War' G4 because under that Article of
War the acts must be willfully and knowingly done (M.C.M., 1928, par. 150i,
Dig. Ops. JAG, 1912-40 par. 452 (17) and (18)). . The use of the word 'wr0ng-
fully® in lieu of the words ‘wyilifully and know1ng1y' permlts the offense to
be charged, approprlately, under Artlcle of War 96.

‘The ev1dence upon the allegations of this Specification is undisputed.
:The soldier to whom the pistol had been issued identified it by number and
testified that it had been taken without his permission by someone while he
. was on relief, sleeping. The accused, in his oral statement .to his company
commander, admitied the surreptitious and unauthorized acquisition of the
weapon for .the purpose of using it in the perpetration of his crimes. The-
value of the pistol was adequately shown as §26.42 from the Ordnance Catalogue,
an official government publication, which was read inté evidence without
objection.” Consequently, the prosecution intrqduced competent evidence to
establlsh every element of tne offense charged by this Sp901fication, ample

.
-
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to sustain the court's {indings of guilty of thHis Specification and the
Charge. However, such an insignificant act could well have been omitted
and not included with crimes of such great magnltude as murder and assault with
intent to murder.

8. u1he court properly allowed Laura Mitchell to testify upon the trial
not only because tiie law of the State of California does not recognize a
common law marriage, which the evidence upon the collateral issue appears to -
indicate existed except for the provisions of the law of the state, but
also because Laura iiitchell, regardless of whether she was the wife of the ac-
cused, was one of those injured by an offense charged against the accused.
The following excerpt from the llanual for Courts-Martial is conclusive:

*yife and husband may testify in favor of each other without
limitation; but unless both consent, neither wife nor husband
is a competent witness against the other except as follows:

A wife may testify against her husband without his consent
whenever she is the individual or one of the individuals
injured by an offense charged against her husband. # # x%
(M.C.Me, 1928, par. 120d).

The question of whether the accused and Laura 1ritchell were married to each
other, either at common law or by legal ceremony, under the circumstances ,
.was, therefore, immaterial as affecting her competency to testify agalnst the-
accused,

9. The accused is 31 years of age. He was inducted at Camp Liobinson,
Arkansas, 22 June 1942, with no prior service.

10. The court was legally constituted. No errors injuriously affect-
ing the substantial rights of the accused were committed during the trial.
In the opinion of the Board of Review the record of trial is legally suffici-
ent to support the findings and the sentence. A sentence of either death or of
imprisonment for life is mandatory upon a conviction of murder in vioclation -
of Article of War 92. Confinement in a penitentiary is authorized by Article
of War 42 for the offense of murder, recognized as an offerise of a civil’
nature and so punishable by penitentiary confinement by sections 273 and 275
of the Criminal Code of the United States (18 U.S.C. 452, 454).

' /&M&AMJ Judge Advocate.
62224:71¢5$~ ny.rézfz;‘ﬁ21151§z7!¢9¢55:‘hxi ge Advocate.

4 Judge Advocate.
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CM 239317 "3 1 AUG 1943

UNITED STATES 93RD INFANTRY DIVISION

)
) .
Ve ) Trial by G.C.M., convened at
, : ) Camp Clipper, California, 20
Private THEOD(RE W. BRANCH ) July 1943, Dishonorable dis- -
(32329621), Headquarters ) = charge and confinement at
Battery, 594th Field Artillery ) hard labor for ten (10) years.
Battalion. ) Federal Correctional Institu-
) tion, Englewood, Colorado,

HOLDING by the BOARD OF REVIEW
ROUNDS, HEPBURN and IATTIN, Judge Advocates.

1. "The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2, The only question requiring consideration is the propriety
of the designation of a Federal correctional institution as the place
of confinement,

'« Confinement in a Federal reformatory or correctional institu-
tion is not authorized under letter dated February 26, 1941 (AG 253
 (2-6-41) E), from The &djutant General to all commanding generals,
subjects ~ "Instructions to reviewing authorities regarding the desig-
nation of institutions for military prisoners to be confined in a
Federal penal or correctional institution", except in a case where
confinement in a penitentiary,is authorized by law (CM 220093, Unckel).
Confinement in a penitentiary is not authorized under Article of Var
42 for willful disobedience of the lawful conmmands of superior offi-
cers, the offenses of which accused was found guilty, '

‘3, For the reasons stated the Board of Review holds the record
of trial legally sufficient to support only so much of the sentence
as involves dishonorable discharge, forfeiture of all pay and allow-
ances due or to become due and confinement at hard labor for ten years
in a place other than a penitentiary, Federal reformatory or correc-

tional institution. ﬂ // /\ -
\//il/éﬂm 94//&\:’&»44/, Judge Advocate.
s Judge Advocate,

Moo VS s vecate,
. » Judge Advocate.
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lst Ind,

-Wa.r Department, J.A.G.O.ﬂ’" SEP 1943 _ To the Commanding General,
93rd Infantry Division, AP0 93, ¢/o Postmaster, Los Angeles, California,

1. In the case of Private Theodore W, Branch (32329621), Head-
quarters Battery, 594th Field Artillery Battalion, I concur in the
foregoing holding of the Board of Review and for the reasons therein
stated recommend that anly so much of the gentence be approved as
involves dishonorable discharge, forfeiture of all pay and allowances
due or to become due and confinement at hard labor for ten years in
a place other than a penitentlary, Federal reformatory or correctional
ingtitution, Upon compliance with the foregoing recommendation,
under the provisions of Article of War 503, and Executive Order No.
9363, you will have authority to order the execution of the sentence,

2., When copies of the published order in this case are forwarded
to this office they should be accompanied by the foregoing holding
and this indorsement. For convenience of reference and to facilitate
attaching copies of the published order to the record in this case,
please place the file number of the record in brackets at the end of
the published arder, as followss ‘ a

(cM 239317).

T. H. Green,
" Brigadier General, U, S. Army,
Assistant Judge Advocate General,
In Charge of Military Justice.
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SPJGN
CM 239341 ,
13 sep 1343

'2ND DISTRICT, ARMY AIR FORCES
- TECHNICAL TRAINING COLLIAND
Trial by G.C.M., convened at
Chicago, Illinois, 7 August
1943. Dismissal,

UNITED STATES
Ve

First Lieutenant JAMES L.
JOHNSTON (0—559181) s Alr
COI’pS. .

OPINION of the BOARD OF REVIEW
CRESSON, LIPSCOMB and SIEEPER, Judge Advocates

1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advocate General.

. 2. The accused was tried upon the following Charge and Specifi-
cations ’

s
r

CHARGE: Violation of the 96th Article of War.

Specification: In that First Lieutenant James L. Johnston,
Air Corps, Headquarters and Headquarters Squadron,
Chicago Schools, Army Air Forges Technical Training
Command, then Second Lieutenant, did, at Chicago,
I1linois, from on or about November 1, 1942, to on or
about December 20, 1942, wrongfully convert to his
own use without the consent of the owner, United States
currency and coins of an amount and value of more than
Fifty Dollars, property of the Young len's Chrlstlan
Association of Chicago.

He pleaded guilty to and was found guilty of the Charge and Specification.
He was sentenced to be dismissed the service, to forfeit all pay and
allowances due and to become due and to be confined at hard labor for two -
years., The reviewing authority approved the sentence but remitted the
confinement and forfeitures and forwarded the record of trial for action
under the 48th Article of War. . '
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3. The evidence for the prosecution supporting and confirming the
. plea of guilty in brief is as follows:

About 15 October 1942 a number of men assigned to the 996th
Technical School Squadron, Chicago Schools, AAFTTC, Chicago, Illinois,
had their quarters changed from the YMCA Hotel in the city to the Stevens
Hotel in the same city with possibly.some of them being sent to George’
Williams College. At the time of the change they were indebted to the
YVCA in varying amounts for quarters, subsistence, barber, tailor and
canteen charges. The YMCA furnished the commanding officer of the 996th
Technical School Squadron with a list of the indebtedness showing the
amounts due for each service and the total due from each man. Collection
was made from the men when they were paid in the first week of November,
at which time the accused ias the Class A Finance Officer and Captain
William J. Bell, then a first lieutenant, was the witnessing officer. The
accused counted out the money, it was verified by Captain Bell who delivered
it to the men, and they proceeded to a separate desk in charge of Staff
Sergeant Clyde N. Prentice who' received the payment for the YICA account
and marked the list paid by the amount shown opposite the name of each man
making payment, Approximately $11,900 of the YICA account was thus col-
lected and the accused, Captain Bell, and possibly one of the sergeants
put it in the vault Whlch was accessible to other officers upon securing
the key thereto from the accused (Re 34=40, 41-44). .

Mr. Paul F. Peterson, auditor for the YLCA Hotel and Mr. Freel
V. Hubbard, assistant auditor, testified for the prosecution concerning
the bookkeeping methods used and the discovery of the shortage. On 19
December 1942 the accused delivered to Mr. Peterson the list upon which
the payments had been noted and approximately $11,500, which lir. Peterson .
only counted by verifying the change and "spot~checking® the bundles of
currency and for which he gave the accused a.receipt in the amount stated
by the accused to be the sum delivered. Mr. Hubbard, shortly thereafter,
actually counted the money and a discrepancy ultlmately developed of ap- -
proximately %411 between the amount actually delivered and the amount
receipted for, which the accused had attempted to conceal by falsifying
the list and which he further attempted to conceal by subsequently .
securing the list from lir. Hubbard under the pretext of writing %o some
of the men for the purpose of securing payment (R. 6=~17, 18-34).

By deposition and statenents of some of the men, which were ad-
mitted into evidence by agreement, it was shown that they had made payment
of their account which was not reflected on the list. The accused's writ-
ten confession of the embezzlement was lawfully secured, after full warning
to the accused of his rights, by the investigating officer and upon his
proper identification thereof, it was admitted into eV1dence (Re 45-483

S Prose EXSe 2, 35 4 5)

-2
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4 The evidence for the defense shows that the accused made
restitution of about 100 of the defalcation before the day of trial
and that on the morning thereof he paid an additional $225 and gave
his obligation for the balance of $80.23, for which payments the YLCA
Hotel had given him a release., Testimony to the previous good character
of the accused and his efficiency as an officer with "superior rating®
was also adduced (R. 17-18, 39-40, and Defense Exs. 1, 5, 6).

The accused, having been fully advised of his rights, elected
to be sworn and to testify. After relating his enlisted service from
12 October 1937 to 11 iy 1942, when he graduated from Officer Candidate
School at Miami Beach, Florida, and was commissioned a second lieutenant,
he testified that on 2 December 1942 he converted to his own use approx-
imately $411 of the money and falsified the 1list with reference thereto.
The expense in connection with the birth of his son on 18 August 1943,
and the additional expense of assisting his mother-in-law subsequent to
her husband's death on 6 June 1942, had left him without funds on 16
November 1942 when he was confronted with a demand for $400 from a young
woman acquaintance whom he had known since July 1942 who had claimed she
was pregnant by the accused and who threatened to report him to his com=
‘manding officer. He had made an unsuccessful trip home in an effort to
borrow the money and had also been unable to cash his war bonds. He
sold his two cameras to secure the #225 which he paid on the morning of
the trial, He identified a list of unpaid items on the hotel's bill and
explained his notations thereon., Upon receipt of inquiry from the Area
Air Inspector on 21 June 1943 relative to the shortage, he readily ad-
mitted it by certifying to its existence. Neither his father, a major
in World War I, nor his two brothers, one a flying officer with the rank
of lieutenant commander in the Navy and the other a staff sergeant in-
the Army who is now a Japanese Prisoner in the Phihppines » knew about
his trouble (R. 49-71, and Defense Exs. 2, 3, 4). , R

Se The Specification of the Charge alleges that the accused "x ¥ #
did, at Chicago, Illinois, from on ‘or about November 1, 1942 to on or
about December 20, 1942, wrongfully convert to his own use 3 i# #" money
to the value of more than $50, the property of the Young Men's Christian
Association of Chicago without its consent. The gravamen of the offense:
is that of embezzlement, The offense is. defined by the Manual for
Courts=-Martial as follows: .

nEmbezzlement is the fraudulent appropriation of prop-
erty by a person to whom it has been inirusted or into whose
hands it has-lawfully come (lMoore v. U.S., 160 U.S. 268.)

"The gist of the offenée is a breach of trust. The
trust is one arising from some fiduciary relationship
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existing between the owner and the person converting the
property, and springing from an agreement, expressed or
implied, or arising by operation of law. The offense
exists only where the property has been taken or received
by virtue of such relationship.® (MCM, 1928, par. 149h )

The accused cannot be legally convicted ‘upon his- unsupported
confession. There must be evidence of the corpus delicti other than the
confession itself but such other evidence need not be sufficient in itself
to convince beyond a reasonable doubt that the offense charged has been
. comnitted, or be complete,.or even to connect.the accused absolutely with
the crime (ICM, 1928, par. 114). The evidence for the prosecution, ex-
clusive of the accused!s confession, fully meets this burden and establishes
every element of the offense. "The testimony of the hotel auditors, Captain
Bell and Sergeant Prentice completely demonstrates that the accused was -
intrusted with the hotelts money which had come into his hands-lawfully.

The testimony of the hotel auditors also competently establishes the fraud-
ulent conversion or appropriation of a portion thereof, approximately $411,
and the repayment of a portion of it befors the day of trial with further
payment being made and release being given on the morning of the trial.

Such payments are extraneous of the confession and may properly be considered
as admissions of guilt. Consequently, the evidence for the prosecution
contained abundant proof of the corpus delicti, exclusive of the accused's
confession, and such proof- was ample to support the facts stated in the
confession and the plea of guilty.

Furthermore, the accused in his test:l.mony i‘ully admitted the
embezzlement and every essential element of the crime. He also-offered
in evidence his Exhibit 2, a list with his own notations thereon relative
to the conversion about which he testified extensively, and the letter of
the Area Air Inspector with his reply thereto, certifying to his embezzle-

ment. > The guilt of the accused, therefors, overwhelmingly establishes
every element of the offense charged.

6. The accused is about 25 years of age. He has prior enlisted
service from 13 Qctober 1937 to 22 February 1942; Officer Candidate from
22 February 1942 to 1l May 19423 commissioned second lieutenant, Amy of
the United States 11 May 1942; and promoted to first lieu’oenant 18
February 19436 -

' 7. The court was legally constituted. No errors :Lnauriously
affecting the substantial rights of the accused were committed during the ,
trial, In the opinion of the Board of Review the record of trial is
legally sufficient to support the findings and the sentence, Dismissal“
is authorized upon conviction of .violation of Article of War 96 :

&k&&&mmé Nidge Advocste.
%zzeé Judge Advocate.

", Judge- Advocate,
U =4~ v _—
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1st Ind.

War Department, JeAeCG.Ce, 17 SEP 1943 =~ To the Secretary of War.

1. Herewith transmitted for the action of the President are
the record of trial and the opinion of the Board of Review in the
case of First Iieutenant James L. Johnston (0-559181), Air Corps.

2. I concur in the opinion of the Board of Review that the
record of trial is legally sufficient to support the findings and
sentence as approved by the reviewing authority, and legally suf-
ficient to warrant confirmation thereof. I recommend that-the sen-~
tence of dismissal be confirmed and carried into execution.

3. .Inclosed are a draft of a letter for your signature, trans-
mitting the record to the Fresident for his action, and a form of
Executive action designed to carry into effect the foregoing recom-
mendation, should such action meet with approval.

et - N -
W7' — - J\-M',m

¥yron C. Cramer,
Major General,
The Judge Acdvocate General.

3 Incls.
Incl 1 -~ Record of trial.
Incl 2 - Dfte of ltr. for
: sig. Sec. of War.
Incl 3 - Form of Executive
: action. .

(Sentence confirmed. G.C.M.O. 354, 11 Nov 1943)
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' Washington,D.C.
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CM 239356

UNITED STATES

-

FOURTH AIR FORCE

Trial by G.C.M., convened
at Army Air Base, Salinas,
California, 24 July, 2 and
5 August 1943. Dishonorable
discharge and confinement
for life. Penitentiary.’

v

Private WILLIAM H. BROWN

(3984LL69), 112th Liaison
Squadron, 70th Reconnais-

sance Group.

" REVIEW by the BOARD OF REVIEW
DB.IVH{, LOTTERHOS, and LATTIN, Judge Advocates

1. The Board of Review has examined the record of trial in the
case of the soldier named above.

2. The accused was tried upan the following Charge and Specifica-
tions . ' - -

_ CHARGE: Violation of the 92nd Article of War.

Specificationt In that Private William H. Brown, 112th

- Liaison Sq., 70th Reconnaissance Gpe., did, at Salinas,
Califormia, on or about the 11lth day of July, A.De 1943,
~ farcibly and feloniously, against her will, have carnal
lmowledge of Ida Mae Banks,

He pleaded not guilty to and was found guilty of the Charge and Speci-
fication, “He was sentenced to be dishonorably discharged the service,
to forfeit all pay and sllowances dus or to become due and to be con-
fined at hard labor for the term of his natural 1life. The reviewing as-
thority approved the sentence and designated the United States
Penitentiary, McNeil Island, Washington, as the place of confinement.
The record af trial was forwarded for action under Article of War 50%.

3. In. July 19&3, Miss IdA Mae Banks and Mrs. Frances m.ehl, em-
ployees at the Army Air Base at Salinas, roomed and boarded at the home
of Miss Ellen McDougall, 223 John Street, Salinas, as did Mrs. Elizabeth
McDougall and her daughter, Jean. Miss Banks was 30 years of age and
had been engaged for four years to an Army sergeant who had been sta- -
tioned at Salinas prior to his transfer to Mississippi in January 194L3.
She had had sexual intércourse with the sergeant after becoming engaged

-to hin,dia.nd ‘prior to his. transfer, but not with aryone olseg .lsks.sgiehl
. was & vorceewithachildthirteen ears old (R. 19, 30, 51-52 "
5855, 61, 6, 65). 4 @
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After dinner on 10 July 1943, Miss Banks and Mrs. Diehl .
decided to go out and have a few drinks. About 9:30 p.m. they
entered the Rex Bar, owned by Robert M. Cashen. On that night, accused -
was working there as an extra bartender, wearing an apron over his’
Army uniform. Hrs. Diehl asked Cashen where he "got the good looking
bar tender®. There was some conversation between accused and the two
women. Mrs. Diehl was Wkidding across the counter® with him. She had
two highballs and Miss Banks had part of a Scotch and soda and ano-
ther drink. About 10:15 p.m. they went across the street to the
Cominos Bar, where Mrs. Diehl had four highballs -and Miss Banks had
some beer. About 11300 pem. they returned to the Rex, as Mrs. Diehl
wished to see accused again. Cashen told her that she had better
leave the bay alone because he was & married man. Mrs. Diehl asked
accused if he were married and he replied that he was not. After
Mrs., Diehl had another highball and Miss Banks had another bottle of
beer, accused found places for them at his station. Accused took out
a small notebook and Mrs. Diehl wrote in it her name, address, and
telephone number. There was "eye-play back and forth%. Accused said
he would walk home with them if they would wait for him, but Miss Banks
did not want him to do so, Mrs. Diehl remarked to accused that they
© were golng to "Tinyts" to eat, and he said that if he got through early,
he would meet them there. The women left about.11:50 p.m. and went
to "Tinyts%, where accused joined them about fifteen minutes later.
They had some food, for which accused psid, and then at about 12:35 a.m.
walked to 223 John Street. On the way, Mrs. Diehl walked between the
cther two, holding their arms, and Miss Banks and accused did most of
the talking (Re. 9-12, 16-17, 19-2L, 31-39, 59-63, 67-71).

When they came to the house, liss Banks said good night, took
Mrs. Diehl's key and entered by the back door, went to Mrs. Diehl!'s
room, turned on the light, laid the key on the dresser, returned to her
own room which was next/ to the kitchen, undressed by the light of a
table lamp, and went to bed. Mrs. Diehl remained at the back steps with -
accused for approximately five minutes, during which they kissed more
than once. Accused stated that he was going to Oakland to get his car .
and would call her that night. Mrs. Diehl then went in the house,
made sure that the door was locked, went to her room, found the light
on, went to Miss Banks! room, returned to her omn room, undressed,
turned out the light and went to bed about 13100 a.m. The house was a
one-story residence, with four bedrooms. Mrs. Diehl occupied a rear
room, and Miss Banks had a room toward the front of the house, adjoinQ
ing that of Mrs. McDougall and her daughter., Miss McDougall, the owner
normally occupied another front room, but she was away that night ’
(R. 25, 39-40, 6365, 82, 85-8). ‘ ' ’
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: Miss Banks went to sleep about 1300 a.m. and awakened later
to find someone. standing over her. She thought it was Frances

 Diehl, and said "Fran". A man seized her by the throat and whispered
"Bg quiet, this is Bill®. She recognized him as the accused by the
tone of his voice and what he said. By her luminous clock, which
was ten minutes fast, it was then ten or fifteen minutes to three
ofclocke She pushed accused from her and told him to get out. He
told her that if she moved or screamed he would kill her, and said
Miove over I am going to get in bed with you". He was holding

_ her throat with both hands. She had difficulty in getting her
breath but whispered "No". She was afraid. Accused removed his
lzft hand from her throat, threw back the covers, got in bed with her,
pulled off the lower’part of her pajamas, got on top of her, and
had sexual intercourse with her. . Accused was fully clothed. She
did nothing and made no outcry, did not fight or scream, because he
said he would kill her, and made no effort to stop hime. During the

~whole time, accused retained his hold on her throat, and she was

" very much afraid, “couldn't screan" or move, and was "paralyzed®.
She stated that the intercourse was "definitely®" against her will.
During the act accused asked if she loved the sergeant, and she an=
swered "Yes"®. He made her put her arms around him. She was in great
pain and thought she was dying. She threw her hands over her head
and Meverything went black". After accused had completed the act, he
asked her if she would see him at the base. 4s soon as she could talk
ard in order to get rid of him, she promised to see him on Mondaye.
He walked out of the room, came back and said, "Dontt say anything
about this to Frances". He then left, and after a few minutes Miss
Banks placed a chair against the door, went.back to bed, and covered

s herself with the lower part of her pajama top to keep from soiling the

" bed linen: About thirty minutes later, after talking with Mrs. Diehl,
?61? took a douche and went back to bed (R. 25-29, LO-U47, L9-50, 52-53,

o

- Mrs. Diehl was awakened sbout 3300 a.m. by someone shutting
the door of her room. She thought at first that it was Miss Banks
and called her name, ®Jiggs", but then saw a figure'at the foot of
her bed and recognized accused in & shaft of light which came in the

- window, Accused said "keep quiet® and Wthis is Bill®., Mrs. Diehl -
asked what he was daing there and accused repeated his warning to
keep quiet. He then ran to the window, unlocked the screen, and as he
Jumped out, remarked, ®God damn it, after all the trouble I have hadr
getting in here%. Mrs. Diehl was frightened and went to Miss Bankst
rooms . There was no light in the room. Miss Banks then went to
Mrs. Diehl's roome Mrs. Diehl said "Jiggs, Bill Brown got into my
room* and Miss Banks, who appeared to be very upset and hardly able to
talk, replied "he has been in mine, too" and "he has choked me". lrs.

‘ -Diehl suggested that they wait until morning to tell Mrs. McDougall
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~what had happened, that Miss Banks leave her door open, and "if you
hear anything, just start -screaming" (R. 28, L6-LT, 56, 65-66, 72,
7L-78, 81). R

Jean McDougall and her mother slept in the room adjolning
that of Miss Banks, and Jean's bed was right next to the door com-
necting the two rooms. She went to bed at 1230 awm. and was not dis-
turbed during the nighte. Mrs. McDougall was awakened about 2330 or
" 3300 a.m. by the sound of footsteps in Miss Banks! room, but did not
investigate (R. 82-86). .

-

- When they talked at about 3300 a.m., nothing was sald to Mrs..
. Diehl by Miss Banks about the intercourse with or attack by accused.
The next morning about eight otclock Mrs. McDougall said to Miss Banks
that a man had been in the house during the night, and Miss Banks re-
plied that he had been in her room, but did not state that she had been
attackeds About that time Miss Banks, who was "very much agitated®,
stated to lMrs. Diehl "I will just kill myself if anything happens to
me"; Mrs. Diehl then said "don't tell me that"™; and Miss Banks replied
“yes, that is true®. Mrs. Diehl stated that they should report nit®
to the commanding officer of accused, and they did report the occur- -
rence to him about 10:30 a.m. (R. 28-29, L7-48, 51, 66, 78-79, 88-89,
98-99). . ‘ - ' -

) At about 8:30 pem. n 11 July, Miss Banks was examined by

Dr. Werner Meyemberg, who found no evidence of any injury to her tliroat,
no trauma, no black and blue marks, no fingerprints. He also made a
vaginal examination which showed an abrasion on the left side of the
vulva, but no evidence of bleeding. The abrasion could have been caused
by force during an act of intercourse or by numerous other things. In
his opinion, it is possible to choke a person, "block off the wind®,
with one hand, and that the throat of the victim might show no evi-
dence of pressure after three or four hours, On 15 July 1943, Mr.
David Q. Burd, a chemist for the Division of Criminal Investigation of
the State of California, examined two small pleces of cloth cut from
the bottom of the upper part of Miss Bank's pajamas, and found human
spermatozoa on the cloth, but no blood stains. He identified en-
larged photographs of these cells (Exs. 2-5), ‘which he had made

(Re 29, L9, 90~92, 95-98). '

When accused returned from leave in Oakland on Mond i2
July, Second Lieutenant William D, Vacin, commanding oﬁ‘icerag izc-
cused, warned him of his rights and asked him if he cared to make &
statement. Accused stated that he had met "the girls® in a’saloon or
beer garden, when he got off from work took them to some oth

’
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restaurant, where they ate ham and eggs, walked home with them, and .
then went to the depot to catch a train to Oakland. He denied raping
either of the women. An employee of the railroad testified that the
passenger train from Salinas to Oakland was due to arrive in Salinas
at 2:35 a.m. and depart at 2:54 a.m., but that it was late on the
morning of 11 July and did not depart until 3126 a.m. (R. 98-102).

L. The defense offered no testimony. ‘Accused elected to remain
silent (R. 103). ,

5. The evidence shows that on the evening of 10 July 1943, .
Miss Ida Mae Banks and & friend, Mrs. Frances Diehl, went to the Rex
Bar in Salinas, California, where they became acquainted with accused,
who was employed there at the time as an extra bartender. Shortly
after midnight accused joined them at a nearby restaurant, where they
ate some food, and he then walked with them to the residence where
- both lived. Accused left them at their home, and the two women went
to bed in separate rooms about 1:00 a.me Shortly before 3:00 a.m.
Viss Banks was awakened by someone in her room, at first thought it
was Mrs. Diehl, and then recognized the person as the accused, by his
voice and what he saide. Accused seized her by the throat and told her
to be quiet. When she pushed him from her, he told her that if she
" moved or screamed he would kill her. Accused threw the covers back,
pulled off the lower part of Miss Banks! pajamas, got on top of her
‘and had sexual intercourse with her.

During the whole time accused kept one hand on her throat.
She did not fight, scream or meke any effort to stop him, because she
was afraid he would kill her. She testified that the intercourse was
"definitely" against her will., After accused had warned her not to tell
Mrs. Diehl what had happened, he left her room and went out of the
house through the window of the room of Mrs. Diehl, who saw him there

about three otclock. When he had gone, Mrs. Diehl and Miss Banks talked .

about his being in the house, and Miss Banks stated that he had choked
her, but did not mention the act of intercourse. The next morning,
when Mrs. Diehl learned what had happened, she suggested that they
report it, which was done. : . '

Rape is the unlawful carnal knowledge of a woman by force and
withcut her consent. Force and want of consent are indispensable in
rape; but. the force involved in the act of penetration is alone suf fi-
clent where there is in fact no consent (MCM, 1928, par. 149b). The
extent and character of the resistance required of a woman to establish
her lack of consent, depends upon..the.circumstances and the relative
strength of the parties (52 C.J. 1019-1020; Lk Am. Jur. 905-906).
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Although even reluctant consent negatlves rape, where the woman ceases
resistance under fear of death or other great harm (such fear being
gauged by her own capacity) the consummsted act is rape (1 Whartonts
Criminal Law, 12 Ed. p. SL2;.CM 236612, Tyree; CM 238172, Spear).

Although Miss Barks made no outery, nor any effort to stop
accused other than pushing him away when he first approached her, yet
it appears that her lack of resistance was caused by fear of death or
great harm, rather than by consent to the act of intercourse. Ac-
cused grasped her by the throat, and threatened tc kill her if she
moved or screamede In the opinion of the Board of Review the evidence
sustains the findings of guilty. ' ,

6. :Careful consideration has been given to recommendations for
clemency, addressed to the reviewing authority, by Colonel Theodore

M. Bolen, commending Amy Air Base, Salinas, California, and by all
seven members of the cowrt.

7. The charge sheet shows that the accused is 27 years of age
and that he was inducted on 23 June 1942, )

8. The tourt was legally constituted. No errors :\.njurious]y
affecting the substantial rights of the accused were committed during
the triale In the opinion of the Board of Review the record of trial
is legally sufficient to support the findings of guilty and the sentencé.
A sentence either of death or imprisormment for life is mandatory upon
conviction of rape in violation of the $2nd Article of Wer. Confinement
in a penitentiary is authorized under the 42nd Article of War for the

gignse of rape, by section 22-2801 of the District of Columbia Code,

W')ﬁ m ,Judge Advocate
| Si} ricyovs SOIRL

\M‘M -‘) % Judge Advocate ..
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UNITED STATES g 7STH INFANTRY DIVISION
Ve ) Trial by G.0.M., convened
) - at Fort Leonard Wood,
Second Lieutenant PAUL A. ) Missouri, 17 August 1943.
TARAJACK (0-1313321) ) Dismissal and total for-
) feitures,

Company K, 289th Infantry.

OPINION of the BOARD (F REVIEW -
HILL, DRIVER and LOTTERHOS, Judge Advocates.

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General.

2. The accused was tried upon the following>Charge and Specifi-
cation:l .
]

CHARGE: Violation of the 6lst Articde of War.

Specification: - In that Second Lieutenant Paul A. Tarajack,
Company "K®, 289th Infantry, did, without proper leave,
absent himself from his organization and station at Fort
Leonard Wood, Missouri, from about 2 August 1943 to
about 6 August 1943,

He pleaded guilty to and was found guilty of the Charge and Specifica-
tion. He was sentenced to be dismissed the service and to forfeit all
pay and allowances due or to become due. The reviewing authority ap-

proved the sentence, recommended suspension of the sentence, end for-

warded the record of trial for action under the L8th Article of War.

3. Evidence for the prosecution- The morning report of Company
K, 289th Infantry (Ex. 1) for August 193, shows the accused from duty.
to absent without leave on 2 August 1943, and from absent without leave
to arrest "of quarters" on 6 August 1943. First Lieutenant Arthur F.
Scott, commanding Company X, 289th Infantry, testified that accused was
platoon leader of the first platoon of Company K, and that he was absent
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from his comparny on 2 August 1943, when the comparny moved out to a
bivouac area, and was not seen again by Lieutenant Scott until 7
August 1943, after the company returned from bivouac (R. 6a).

L. For the defenses Accused testified that he had been commisg-
sioned on 6 larch 1943 after approximately eighteen months of service
as an. enlisted man, during nine months of which he h ad served as .
platoon sergeant and drill sergeant, and that his character as an en-
listed man was excellent. On examination by the court, he stated that
he drank heavily on Saturday night, drank again the next morning, and
on lionday morning, 2 August, he "just took off"; that he knew he had
to go on bivouwac Monday morning and that he would not have absented
himself without 1eave if he had been sober (R. 6c-6e)

Lieutenant Scott, when recalled by the defense, testified.
that the character of accused &s an officer was very good, that his
duties in the company.were performed satisfactorily, that this was his .
first offense, and that he can be salvaged as an officer and if re-
tained wolld be of benefit to the service. Lieutenant Scott had con-
sidered accused dependable, had relied on him in company duties, and
still desired to have him in Company K (R. 6e-6f).

5. Colonel Robert H. Chance, Commanding Officer of the 28§th in;'
fantry, called as a witness by the court, stated that in his opinion ac-
cused is of very little value to the service (r. 6f).

6. The evidencd shows and the accused admits his absence without
leave for a period of four days, as alleged. The accused states that he
had ‘been drinking heavily and would not have committed the offerise if
he had been sober. His company commander believes that he can be -
salvaged as an officer and if retained, would be of benefit to the service.
His regimental commander is of the opinion that accused is of very 1little

value to the service. The division commander recommends that execution
of the sentence be suspended.

To. The accused is 27 years of age. The records of the offlce of
The. Adjutant General show his service as follows: Enlisted service from:
29 October 1941; appointed second lieutenant, Army of the United States
from Officer Candidate School, and active duty, 6 March 19h3. : ’

8, The court was legally constituted. No errors injuriously af-.
fect1ng the substantial rights of the accused were committed during the
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trial. The Board of Review is of the opinion that the record of
" trial is legally sufficient to support the findings of guilty and
the sentence and to warrant confirmation of the sentence. Dis=-
" missal is authorized upon conviction of a violation of the 6lst
Article of War.

M ,Judge Advocate
(Sick) .-, Judge Advocate

3 Ifﬁ/m&; _ ' ,Judge Advo'cabte‘

L
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1St Im. -
“War Department, J.A.G.0., 10 SEP 1843 _ To the Se'cret’ary of W_ar.

1, Herewith transmitted for the action of the President are
the record of trial and the opinion of the Board of Review in the

case of Second Lieutenant Paul A. Tarajack (0-1313321), 289th In-
fantry.

_ 2., I concur in the opinion of the Board of Review that the
record of trial is legally sufficient to support the findings of
guilty and the sentence, and to warrant confirmation of the sentence.

The accused absented himself without leave for four days.
He stated that he had been drinking and would not have absented him-
gelf if he had been scber. The reviewing authority recommends that
the execution of the sentence to dismissal and total forfeitures be |
. suspended. I recommend that the sentence be ¢onfirmed, but that the
forfeitures adjudged be remitted and that the execution of the sentence
as modified be suspended during the pleasure of the President.

3. Inclosed herewith are the draft of a letter for your signa-
ture, transmitting the record of trial to the President for his action,
and a form of Executive action carrying into effect the recommendation

made above,
;’LXaAajzﬂdrw~ . c21»~9—~—f*~—~

Jyron C. Cramer,

3 Incls. : Major General,
Incl.l~HRecord of trial. The Judge Advocate General.
Inel.2=-Drft,.1%r. for sig. '

Sec. of War.
Incl 3~ Form of action,

(Sentence confirmed but forfeitures remitted. Execution
- suspended. G.C.M.0. 302, 6 Oct 1943)
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WAR DEPARTMENT
Army Service Forces
In the Office of The Judge Advooete General

Washington, D.C. v(11.'7)
SPJGK | '
CM 2395409
6 0CT1943
UNITED STATES ) SEVENTH AIR FORCE
v ) .
Ve ) Trial by G.C.M., convened

) at A.P.0, #953, 12-14 July
Captain JACK A. GAYGAN ) 1943, Dismissal and cone-
(0-399514), Air Corps. ) finement for five (5)

) years.

OPINION of the BOARD OF REVIEW
LYON, HILL and ANDREWS, Judge Advocates.

1. The record of trial in the case of the officer nemed above has
been examined by the Board of Review and the Board submits this, its
opinion, to The Judge Advocate General.

2. Accused was tried upon the following Charge and Specifiocationt
CHARGE: Violation of the 93rd Article of War. "

Specificationt In that Captain Jack A. Gaeygen, Air Corps,
58th Bombardment Squadron (Dive), did, at Schofield
Barracks, T.H., on or about 18 March 1943, with intent

"to commit a felony, viz., murder, commit an assault upon
Captain Robert F. Golden, Medical Corps, North Sector
Generel Hospital, Schofield Barracks, T.H., by willfully
and feloniously shooting the said Captain Robert F. Golden
in the chest with & .45 caliber revolver,

Bo pleaded "the general issue™ to the Charge and Specification (R.8,9).
This was equivalent to a plea of not gullty. e was found guilty of
the Charge and guilty of the Specification except the word "murder®,

- substituting therefor the word ™manslaughter®, of the excepted word,
not guilty, and of the substituted word, guilty. This constituted a
finding of gullty of assault with intent to commit manslaughter. No
evidence of previous convictions was introduced. He was sentenced to
dismissal, forfeiture of all pay and allowances due or to become due,
and confinemsnt at hard labor for five years. The reviewing authority
approved the sentence and forwarded the record of trial for action under
Article of War 48.

3. LRvidence,

a. The events connected with the present case revolve about
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three peoplet Second Lieutenant Janie C. Randolph, Army Nurse Corps,
Army Air Corps Station, General Hospital, Kaneche, Territory of Hawaiij
Captain Robert F. Golden, Medical Corps, North Sector General Hospital,
Schofield Berracks, Territory of Hawaii; and acoused. To avold ocon-
fusion, lLieutenant Randolph will be referred to as Miss Randolph.

Captain Golden, a married man, had been sacquainted with Miss Randolph
sinoce March 1942, « in faot for a time she had worked in his ward at the
hospital. Musas Randolph had also been going around with accused, but not
exclusively; in other words, she had dates with other men also. In the
late autumn of 1942, aocused was sent to Canton Island. He ocorresponded
with Miss Randolph, but she went out with other men, including Captain
Golden, end apparently there was no “understanding ‘between her and ace
cused at that time (R.11,27,48,61-63,76).

" Durdng the abaenoe of aocoused, Captain Golden, who did not then
know him, beceme aware of Miss Randolph's interest in accused (R.48,57,
61). Captain Golden testified that Miss Randolph was in "a very great
state of confusion” and sought his advice about acoused. Captain Golden's
views were based upon the opinions of people who knew accused. Captain
Golden told Miss Randolph that accused had a bad temper and wes "too
handy™ with his guns that the officers and men of his squadron did not
like him and were likely to shoot him down in combats and that he (ac-
ocused) was not good emough for her. Captain Golden advised Miss Randolph
to see all her friends and not “go steady” with accused. He also advised
her not to marry wuntil after the war (R.48-50,52,61).

Accused returned about 3 February 1943, after which Captain Golden
and Miss Randolph sew one another only & eouple of times (R.50, 76).

On or about 3 March 1943, accused received on enonymous letter (R.113
Def, Ex. B). The letter stated that accused's "one and only girl friend"
‘(undoubtedly meaning Miss Randolph) had been going around with a "Schofield
Eospital M.C., Captain™ and had not stopped since accused's return. It
stated further that the girl and the Medical Corps captain wanted to
keep accused ®in the dark", expeoting that he would be moved soon, after
which they would not need.to worry any more. The letter asserted that
the relationship between Miss Randolph and the ocaptain was well-known to
everyono except accused. It included the exhortation, "Why be a fish?1",
and adjured o.ooused not to be a "fool™ all his 1ife (Def. Ex. B). :

On 3 March, Miss Randolph a.nd aooused woent to Captain Golden's
quarters. They showed him the letter., Captain Golden told them that it
was "a lot of foolishness™. On the witness stand, Captain Golden denied
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any connection with the letter and stated that he did not see it until
accused brought it to him es related above (R.11,12, 37-39)

Captain ‘Golden spoke about the letter to lhjor George E. Sexbon,
Medical Corps, North Sector General Hospital, Schofield Barracks. Ao
cording to the latter, Captain Golden seemsd "a 1ittle unsasy™ about it
and wondered who had written it. Captain Golden also told Major Sexton
that -he thought & lot of Miss Randolph, did not consider accused the
man for her, and "would like to break them up". Major Sexton sdvised
Captain Golden to.drop the matter, to which s.dvice Captain Golden agreed
that the course proposed would be the "smart thing to do%, but that he
doubted whether he would do it (R.90-51). On 13 March 1943, accused and
Miss Randolph became engaged (R.62,78). .

On or about 13 March, accused received another anonymous letter
(R.583 Pros. Ex. 6). The writer referred to the first letter and in-
timated that the woman (referring of oourse to Miss Randolph) had been
involved with several men, including the "Doo" mentioned in the prior
commmication. The writer said that the girl was not the kind that
anyone would want to "'present to the family'". He suggested that ace
cused have a talk with the "Dos". Hs said that aocused was being fooled
by the girl eand was "playing sucker" (Pros. Ex. 6). (m the witness stand
Captain Golden denied. knowledge of or connection with the letter (R.39).

On the afternoon of 15 March, Captaln Golden learnsd of the engage=
ment between Miss Randolph and acoused. He telephonsd Miss Randolph to
congratulate her. She told him that earlier in the day acoused had at-
tempted to reach her by telephone and had left a message that Captain
Golden had calleds Captain Golden was displeased with accused's conduct
in using his name in that manner (R.41,53,54).

/

Giving vent to his anger, Captain Golden caused an anonymous letter
to be typed by Sergeant Charles W. Ray, Mediosal Corps, North Seotor
. General Hospital, Schofield Barracks. Captain Golden testified that he
had no desire to breask up the engagement, but wished to "confuse™ end
"bother" accused. Sergeant Ray prepared the letter, and witness (Captain
Golden) edited it, withdrawing some matters which were "too improper™.
He did not add anything of & “salacious nature" to the original draft.
Sergeant Ray prepared a second draft, embodying the corrections, and, as
directed by Captain Golden, the letter was sent to accused through the
message oenter, reaching him on 18 March (R.28-30,32,35-37,47,64).

Unlike its predeboeuors, this letter referred to Ceptain Golden and
Miss Randolph by name. Certain passages wearrant quotations

"Jack, do you think Randy was home knitting sweaters while
you were down there? Well I end others kmow differenmt. -For
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.nstance there is a Medical Officer named Captain Golden, whom
myself.and a few other people know has been out with Miss.
Randolph on a steady basis for months. you apparently have not
known and I believe she has'ent told you the truth about the
two of them but it has not been causal En.dou‘btedly meaning
“0asual™/ and I know it, or is that the same line women usually
" use to hook a sucker?
"Knowing this you can't trust her, I can't blame you, * * #
If I were in your shoes I would check the background of this
woman, and then pull up my steaks and get out., For when you
find out the love she has for another man on this Island and -
she tries to find ways to see this other man, you will be very
disappointed of the judgment you made of this woman, and I
think you will know your mistake, so I say you had better do
her before she does you® (Def. Ex. A).

" On the witness stand, Capta.in Golden admitted that the "stuff" in
the letter is untrue (R.54). .

On the evening of 18 March, acocused showed the letter to Miss Randolph.
Both werse very angry about it. They discussed this end the other letters,
and deoided to call upon Captain Golden to find out about them. Ascused
strapped on his sidearms, saying that he intended to soare Ca.pta.in Golden
into telling the whole story (R.63-68,79, 80)

Arrived a.t Captain Golden's quarters at about 10 p.m., they had a
beer with Captain Golden, who congratulated them on their engagement.
Then they handed Captain Golden the second and third letters and asked
him about them. Captain Golden sat on the bed and apparently perused
one of the letters. Aoouaed remined standing (R.12,13,16 19.28 39,40,
58,68,81).

Notiocing & picture of Miss Randolph on Captain Golden's bureau,
accused removed it sand tore it into several pleces. Miss Randolph did
not know that Captain Golden had the pioture., Ceptain Golden became
very angry and asked acoused why he had torn the photogreph. Ascused
replied, "'Because you don't have any right to it'", Captain Golden
said that. he could get another print of the sams picture. Acocused asked
Miss Randolph whether she had procured all the negatives whioh had been
in Captain Golden's possession, to which she replied that she had not.
Aocording to Captain Golden, accused then "bawled out™ Miss Randolph
fox)' having failed to reoall all her photographs and negatives (R.16,40-42,
69)e

Acoused then asked Captain Golden to resume the reading of the letters,
and Captain Golden apparently did so (R.17,42,69).' Several times asoused
asked Captain Golden what "the story” was, and each time Captain Golden
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answered in a sarcastic manner that there was "no story". Captain Golden
also n.id. *1You better take her as she is and be damn lucky to get her**
(R.89,71). .

Ascused had been walld.ng up end down, but, while Ca;pto.in Golden was
looking at the letters, he noticed by his “peripheral vision" that accused
had stopped walking (R.16-18,42,43). Do saw accused reach around with
both hands to his revoelver and holster, which were on acoused's right
side (R.17,18,45,44). Bs saw acoused pull the revolver from ths holater
and pull back the hammer, and he heard the hammer click as it went back.
HBe looked directly at acoused, who raised the revolver to eye level and
took & "dead level beam" (R.18,43,44). Witness "ducked™ to the right
and forward, and raised his left arm aoross his face (R.18,19,44).
oused fired (R.18, 43).

. Miss Randolph did not see Ca.ptain Golden duck or raise his arm (R.72,
77)s However, she looked up and saw the gun pointing toward Capte.in Golden.
It was fired at the same instant (R.70,71,74,77).

Aoccording to the medioa.l testimony, the bullet entered the upper
left arm, penetrated the biceps muscle, went through the arm, entered
the chest wall near the armpit, ocoursed dowmward, and ocame out posteriorly
through a jJagged wound near the left kidney (R.95,97,167,158). The exam=
‘Aning physician thought that "most probably™ Captain Golden' 8 arm was up
at the time of the shot (R.1568-160).

: After the shot, Captain Golden fell back on the bed (R.22,44,72).
Miss Randolph testified that ascised said, "'I didn't mean to shoot'"

and dso "1Now you know how mush I love her'™, whereupon Captain Golden
said, "'Yes, take her, take her'"™ (R.72,84)., .Aocording to Captain Golden,
scoused kept asking him what it was all about, and threatensd to "plug"
him, to whioch he responded that Miss Randolph was a "swell girl", that.
o.ceund m lucky to be engaged to her, and that the attitude of socoused
was "orasy” (R.23).

At Ca.ptain Goldsen's request, auouned went to oall hhjor Sexton, who
ocoupied the same house (R.22,23,45,66,72). Miss Randolph testified that
a(mouaod met Major Sexton in the hallway and asked him to call an a.mbulanco

R.72,73).

Major Sexton's version was as follows: He was awakened by the sound
of loud voices engaged in an argument, followed by a shot. He arose and
‘went from his room into the unlighted hallway. Suddenly a hard objeot
was stuck agalnst hia ribs and a voice asked whether he was a medical
officer. When Major Sexton replied in the affirmmtive, the voice ex-
claimed, "'Get in there and take ocare of Golden, or I will plug you,
too'", The wioce sounded excited. Major Sexton could not see the face
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of his assailant. Major Sexton went to Captain Golden's room, looked
him over, and conversed with him., Captain Golden said he had been shot,
but did not say by whom. He also instructed Major Sexton to keep every-
thing quiet. Major Sexton left to call an ambulance. In the hallway,
"the volce" asked him whom he intended to call and told him "to keep
quiet on anything other than to call for the ambulance". As a matter

of faot, in addition to calling for an ambulance, Major Sexton called the
Military Police. Major Sexton was not acquainted with acoused (R.87-94).

'Captain Golden testified that accused reentered the room and told
witness to remember that it had all been en acoident and that they had
been drlnkinb, and not to remember anything else (R.24).

Captain Golden was taken to the hospital end operated upon. He had
to be kept in an oxygen tent for several weeks. O(mne lung was totally
collapsed and was still partially collapsed at the time of the trisal,
at which time he was still a patient at the hospital (R.24,56,57,88,95).

The shot was fired from & .45 caliber Colt revolver, whichwaes identi-
fied and received in evidence (R.18,19; Pros. Ex. 4). Captain Edward J.
Schisler, Ordnance Department, ammunition officer of the Tth Air Force,
and edmittedly sn expert in firearms, testified that the safety on the
revolver was not faulty, that the revolver could not be fired without
pulling the trigger, end that it could not go off accidentally (R.162-164).

The day following the shooting, aocused received a fourth anonymous
letter. Captain Golden denied all knowledge of the doocument (R.39,58,59).

b. The defense admitted the shooting and the course of the
bullet (Re9,21). Testifying for the defense, Sergeant Ray stated that
he had worked with Captain Golden for about four months, Captain Golden
told him that through some channel of information he knew when Miss
Randolph went out with accused and knew every move they made when they
left the base. Captain Golden did not approve of their going together
and said he would like to see it broken up. On or about 15 March, Captain
Golden seid something to the effect that accused was a "sucker” to get
mixed up with a woman like Miss Rendolph. Sergeant Ray testified to the
writing of the letter, which, it will be recalled, was the third received
by accused. In substance Sergeant Ray's testimony on the subject con-
formed to that of Captain Golden, except that Sergeant Ray detailed a
number of additions which Ceptein Golden made to the original draft.
Captain Golden gave witness the name and address of accused, erroneously
spelling the nems "G-A-Y-G-E-N". As instruoted by Captain Golden, witness
sent the letter through the message center (R.138-147). _

Accused's comuanding offiocer, Major John J., Van Der Zee, Tth Bomber
Command, testified that accused was at witness' quarters about 5:45 p.m.
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18 March 1943, end that an enonymous letter /obviously the third/ was
delivered to accused, After reading it, accused became "practically
1ivid" with rage, and seid that he wished he knew the identity of "the
so end so" who was writing those letters. At about 11 o'clock that
evening, acoused egain visited Major Van Der Zee's quarters, told wit=
ness about the shooting, and requested his advice., Major Van Der Zee
testified that accused is "a sortof excitable Irishman", who is quieck
to anger but does not harbor a grudge. Acoused's father is a detective
end accused has been familiar with firearms all his life (R.152=155).

Major Van Der Zee and two other officers testified with reference
to theé character end reputation of accused, They were Brigadier General
William J. Flood, Chief of Staff, 7th Air Force, and Colonel William J.
Hlzapfel, Alr Corps, Commending Officer of the 1llth Bombardment Group.
The testimony of the three character witnesses agreed on the following
pointst (1) Accused possesses & good reputation for truth, honesty, and
veracity, and the witnesses would believe him either under oath or not
under oath; (2) he is en excellent and courageous combat pilot; (3) he
is of great value to the service as a combat pilot. Iwo of the witnesses
testified that his reputetion for morality is good so far as they know
(R.123,124,149,153,154).

8. Testimony of the accused.

Before entering the military service, accused had not handled re-
volvers, but he was accustomed to other kinds of firearms. He had fired
about 30 rounds from his revolver before 18 March (R.127,128)., His tes-
timony concerning his relations with Miss Rendolph and the receipt of the
anonymous letters need not be completely detailed, since it is in sub-
stential accord with that outlined in the summery of the prosecution's
evidenos (R.100-105,109,110).

_ Upon receipt of the first letter on 3 larch, accused suspected that
Captain Golden knew something ebout the authorship, and Miss Randolph
thought that he was the medical officer referred to. It was at her
suggestion that they called upon Captein Golden. Acoused wore his side-
erms (R.120,129). Asked by accused what he had to say, Captain Golden,
"in a sneering, sarcastio manner", replied that he had nothing to sey
and that he had no idea who had written the letter (R.103). He told ac=
cused to pay no attention to the letter (R.109). As they left, Captain
Golden said that accused "undoubtedly" would meet him again (R.103).

" Shortly before 18 March, accused telephoned Miss Randolph, and, upon
learning that she was out, instructed the operator to tell her that Ceptain
Golden had called (R.111). He did this on the spur of the moment and did -
not know why he gave Captain Golden's name (R.127). -
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The testimony of accused with reference to the early evening of
18 March corroborates Miss Randolph (R.105,113,132). Acoused kmew that
his revolver was loaded, but did not notice whether it was cocked., It
was his custom to weer his sidearms most of the time (R.107,114,126).
Accused did not believe that the statements and insinuations about Mss
Randolph, conteined in the letters, were true (R.108.129.131). When he
went to Captain Golden's quarters, he intended merely to scare the
eaptain, not to shoot anyone. It never occurred to him to unload the
revolver (R.108,118,119).

Accused testified to the tearing of Miss Randolph's photograph,
stressing that Captain Golden upbraided him about the matter "in a
snarling voice™ (R.105). There was nothing in his testimony to indi-
ocate that he "bawled her out™. He testified also to the conversation
- between Captain Golden end himself about the letters (R.105,106,109,115,
131). From Captain Golden's unwillingness to attempt to clear Miss
Rendolph, and from his sneering attitude, accused believed that he had
written the letters (R.120). ’

At length accused seid, "'You are not going to say anything else?'"
Captain Golden said, "'No'".  Accused seid, "'Ch, yes you will'®™ (R.106).
At this time accused was .about 13 feet from Ceptain Golden (R.114,115).
Accused drew his revolver, thinking this would scare Captein Golden into
talking (R.108). The revolver stuck in the holster, and accused had to
pull hard to remove it (R.126). As he pulled it out, the revolver went
off (Ky106,115,131). This was entirely unexpeoted and had never
happened before (R.119). Acocused did not coock the revolver, did not
consciously pull the trigger, and did not intend to shoot, although he
believed that his finger was on the trigger (R.115,118,127,130), Ho was
"surprised and shocked" (R.106). He thought that the bullet had gone into
the floor or some other place in the room and did not think that Ceptain
Golden had been shot (R.106,116,126).

At the time of the shot, Ceptain Golden did not duck (R.116). He
put up his arm and rolled back on the bed (R.106), He asked accused why
the latter had done it. Accused said that he had not intended to shoot.
He also said, "'Now do you believe I love her? Tell me, tell me'",
Ceptain Golden.replied, "'Yes. Take her. Teke her. She is a good kid'",
Acoused asked, "'Why didn't you tell me that before?'™ (R.106,116),

After noticing a hole in Captain Golden's sleeve and blood running
down the side, acoused realized what had happened., Captain Golden told
accused %o get Miss Randolph out of there and to summon an ambulance or
call "George" (Majow Sexton) (R.106). Accused went into the dark hallway, -
and was awere of someone coming down the hall, slthough the darkness
prevented his seeing who it wes. He supposed that it was Major Sexton.
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He denied having put the revelver against Major Sexton's back or having
told Major Sexton that he would "plug" him too unless Major Sexton entered
Captain Golden's room. He merely told the major that Ceptain Golden had
been shot, and asked him to call an ambulance (R.106,117).

Accused admitted having asked Major Sexton to say nothing about the
affair, meaning that nothing should be mentioned about Miss Randolph's
connection with it (R.106,118). As instructed by Caeptain Golden, ac-
cused took the letters and the pieces of the torn photograph (R.106,121).

After escorting Miss Randolph to her home, acoused returned to his
quarters, where he told "Captain Rice", a fellow-ooccupant, what had
happened. He also reported the matter to Major Van Der Zee, and, after
his arrest, told "Colonel Green" the details (R.106,107).

4. As noted, the court found accused guilty of assault with intent
to commit manslaughter. In so finding, the court must have decided that
adequate provocation existed to reduce the grade of the offense from
essault with intent to commit murder. Whether the court decided that
issue correctly need not be determined, for accused benefitted by its con-
clusion.

The evidence proves beyond a reasonable doubt that accused intended
to kill Captain Golden. Witnesses testified that the revolver was pointed
at Captain Golden immediately prior to its discharge. Ome of the wit-
nesges so testifying was accused’'s fiencee, whose interest, if eany, lay
in protecting accused. The emmunition officer testified to the virtual
impossibility of the shot's being accidental. Furthermore, at a distance
of 13 feet it 1is exooedlngly unlikely that en aoccidental disoharge during
the withdrawal of the revolver from its holster would result in a hit at
about shoulder height. In the opinion of the Board of Review, accused
shot Captain Golden intentionally. It is axiometic that intent to kill
‘may be presumed from the use of & deadly weapon in such & manner, The
‘finding of the court is entirely justified.

5. Nine of the ten members of the court recommended clemency. The
reasons for the recommendation varied somewhat among the individual members.
They included the previous good record of accused, his value to the service,
the probability of successful rehabilitation, the desire of acoused for )
combat duty, and the provocative circumstances leading up to the shooting.

Three members of the court recommended specifically that the dismissal
be suspended, the confinement remitted, and the total forfeitures reduced
to forfeiture of $100 per month for 15 montha. Iwo membsrs recommended
that the period of confinement be reduced to one year. One member recom-
mended the suspension of the entire sentence. The others made no definite
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recommendation on the subject.

6. War Department records show that accused is 25 years of age and
a graduate of the University of Pennsylvania. He was appointed a Flying
Cadet on 13 Marech 1940, After the prescribed training courses he was
appointed a second lieutenant, Alr Corps Reserve, on 15 November 1940,
with the aeronautical rating of pilot. As of 1 March 1942 he was appointed
a first lieutenant, Army of the United States (Air Corps). He was promoted
to captain on 7 August 1942. ’

7. . The court was legally oconstituted and had jurisdioction of the
person and the subject matter. No errors injuriously affecting the sub-
stantial rights of asoccused were committed during the trial. In the
opinion of the Board of Review the record of trial is legally sufficient
to support the findings and the sentence and to warrant confirmation
thereof. Dismissal iz authorized under Article of War 93,

L L. 4 0+~ , Judge Advocate.
[ 4 ﬁ‘ ~

s Judge Advocate.

» Judge Advooate.

w 10 =
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1st Ind,.
W’a!‘ Depament. JvoG.Oo’ 12 OCT ‘943 - To the Secretary Of V’&r.

l. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Captein Jack A. Gaygan (0-399514), Air Corps.

2. I conour in the opinion of the Board of Review that the record

of triel is legally sufficient to support the findings and the sentence
“and to warrant confirmation thereof. All but one member of the court
reconmended clemency. a4Accused is rated as an excellent combat pilot,
with exceptional courage demonstrated under trying conditions in a combat
zone. Directing attention to that faoct, the Commanding General, Army
Air Forces, recommends that the forfeitures and confinement be remitted
and that the execution of the dismissal be suspended. In view of the
nature of the provocation, the previous record and demonstrated ability
of accused as a combat pilot, his exceptional value to the service, and
the recommendations for clemency, it is believed that substantial miti-
gation is desirable. However, the offense committed by accused is of a
serious nature and requires adequate punishment. Considering all the
ciroumstances, I recommend that the sentence be confirmed but that the
confinement be remitted and the forfeitures reduced to forfeiture of
$100 pay per month for 10 months., I recommend that as thus modified

the sentence be carried into execution, but that the execution of that
portion thereof adjudging dismissal be suspended during the pleasure of
the President.

N
3. Consideration has been given to a number of letters attached

to the record of triel., The letters are from the following personst
Brigedier General L. H. Hedriek, Air Judge Advocate (for the Commanding
General, Army Air Forces); Honorable John Edward Sheridan, Congress of
the United States (3 letters); Honorable James C. Crumlish, Judge, Court
of Common Pleas, Philadelphia, Pa.3 Mr, and Mrs. James F. Gaygan, parents
of the acoused; Reverend Charles J. Flanagan, St, Matthias Church, Bala-
Cymwyd, Pennsylvania; Dr. Lester L. Bower, Philadelphia, Pennsylvania;
Honorable Adrian Bonnelly, Judge, Maniclpal Court of Philadelphia,
Pennsylvanias Honorable Vincent A. Carroll, Judge, Court of Common Pleas,
Philadelphia, Pennsylvaniaj; lMajor Meson S. Cooper, Air Corpss Vice Dean
T+ A. Budd, Wharton School, University of Pennsylvenia; Lester E. Klimm,
Arlington, Virginia; and Lemuel B. Schofield, Philadelphia, Pennsylvania.

-l]l -
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4. Inclosed are a draft of a letter for your signature transmitting
the record to the President for his action and a form of Executive action
designed to ocarry into effect the recommendation hereinabove made, should
such action meet with approvael. :

\.,( | Q . QJ\W—A e
Myron Ce Cramer, .
lia jor General,

Incl.l-Record of trial.,
Incl.2-Draft of let. for
sig. Sec. of War.

. Incle3«Form of Ex. action.

Inocl.4-Ltr. fr. Br. Gen.
L.H. Hedrick, 23 Sep 1943.
Inocl.5=3 Ltrs. fr. Congressman
Sheridan, 2 dated 13 Aug
1943, 1 dated 7 Sep 1943,
Incl.G-Lt!‘o fr. Mse. lst
Jude Dis. of Pas., 20 Aug 1943.
Inol."-LtP- fr' er. and Mrs.
Gaygen, 17 Aug 1943.
InOl.B-Ltr. fro Rev. Chas.J.
Flanagan, 17 Aug 1943.
Incl.9=-Lbr. fr. Dr. L.L. Bower,
18 Aug 1943,

Incl.10-Ltr. fr. Judge, Munioipal
Court of Phila., 17 Aug 1943,
Inol.ll=Ltr, fr. Judge, Court of

Common Pleas, 17 Aug 1943..
Incl.l2<Ltr, fr. M&d. Mason s.
Cooper, AC, 18 Aug 1943.
Incl.l3=Ltr. fr. Vice Dean, Wharton
School, 17 Aug 1943, ‘
Inol.l4-Ltr. fr. lester E. Klimm,
9 Aug 1943,
Inocl.16~Ltr. fr. Lemuel B. Schofield,
19 Aug 1943, -

(Sentence confirmed.but confinement remitted.
to $100 per month for ten months.

The Judge Advocate General.

Forfeitures reduced

Execution of that portion of

sentence adjudging dismissal suspended. G.C.M.0, 323, 25 Oct 1943)

-]l =
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UNITED STATES ) 81ST INFANTRY DIVISION
) \
Ve ). Trial by G.C.X., convened at
) Camp Horne, Arizona, 9 August
Second Lieutenant RAYLOND L. )
CHAIBERS (0-1296812), 322nd )
)

Infantry.

19[&3 . Dismissal.

OPINION of the BOARD OF REVIEW
CRESSON, LIPSCOMB and SIEEPER, Judge Advocates

1. The record of trial in thé ‘case of the officer named above
has been examined by the Board of Review and the Board submits this,
its opim.on, to The Judge Advocate General.

. Re The accused was tried upon the following Charges a.nd Speci-
fications:

CHARGE I: Violation of the 61st Article of War.

Specification 1: In that Second Lieutenant RAYLIOND L.
CHAMBERS, 322nd Infantry, APO #8l, c/o Postmaster,
Los Angeles, California, did, without proper leave,
absent himself from his proper place of duty, in
the vicinity of Ferrar Hill, Tennessee, frd®m on or
about 30 April 1943, to on or about 19 May 1943.

Specification 2: In that Second Lieutenant 1?AYIIOND L.
CHAMBERS, 322nd Infantry, APO #8l, c/o Postmaster,
los Angeles, California, did, without proper leave,
absent himself from his proper place of duty, in

' the vicinity of Hyder, Arizona, from on or about
12 July 1943, to on or about 24 July 1943.

CHARGE II: Violation of the 69th Article of War.
Spec:.fication: Tn that Second Iieutenant RAYMOND L.’

CHAMBERS, 322nd Infantry, APO #81, c/o Postmaster,
Los Angeles, California, having been duly placed

»
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in arrest in the vicinity of Buit, Tennessee, on

or about 4 June 1943, did, in the vicinity of Hyder,
Arizona, on or about 12 July 1943, break his said
arrest, before he was set at liberty by proper
authority.

He pleaded guilty to Charge I and both Specifications thereunder, not
guilty to Charge IT and the Specification thereunder and was found guilty
of all Charges and Specifications. He was sentenced to be dismissed the
service, The reviewing authority approved the sentence and forwarded the
record of trial for action under the 48th Article of Var. .

3. The evidence for the prosecution, in brief, is as follows:

The morning reports of Company H, 322nd Infantry, for May, June and
July, 1943, were identified by First Sergeant Britton Hoskins, who read
from them and testified they showed the accused as ATIOL from 30 April to
19 M2y 1943 and also from 12 July to 24 July 1943, as alleged in Spsci-
fications 1 and 2, under Charge I, to which the accused pleaded guilty
(Re 6~6a).

It was stipulated by all parties that on 2 Msy 1943 Major Chester

A. Lively received a note from Lieutenant Colonel Gebert stating that
the accused, umpire for the cannon company, had been missing since.30
April; this had been reported to Colonel L. H. Caruthers, chief umpire,
and a replacement requested, On 15 Iny Major Lively received a telegram
" from the accused from Nashville, sayling he would report back on 14 May;

upon his retuin on 25 May Major Lively drove him in to Lebanon, and re-
ported to Colonel Caruthers (Re 6c)e :

It was also stipulated that Lieutenant Colonel Henry W. licGowsn
would testify that on 4 June 1943 he informed the accused that he was
under M"technical arrestif, -on verbal orders of Colonel B. W. Venable; to
save embarrassment and to facilitate his performance of normal duties
he would not be placed under guard but would be denied pass privileges.
The accused, having stated that he would like to get his wife located.
and transact necessary business at lebanon, was told it was impossible
then, but would be worked out at the proper time., When on 1 July the
accused again applied to go to lebanon, he was again reminded that he
was under "technical arrest" and could only go by special permission,:
with necessary restrictions. The order placing the accused under "tach~
nical arresth had never been tenninated (R. 6d, 6e).

The accused was notified on 1 July 1943 bY Captain Harry F. Dennis R
that he was under arrest but was not present for duty on 12 July when a -
search was made for him. The. accused was considered by Captain Dennis =
as a very able officer but was under ‘an emotional strain from family
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troubles (Re 6b-bc).

. 4e The defense introduced no evidence except that of the accused,
who, at his own election, after his rights as a witness had been explalned
to him, testified under oath as follows: On 9 December 1542, having
graduated from Cannon Class Noe 2, at Fort Bemning, he went to town to
celebrate and contracted a venereal disease; following which he was court~
martialed for failure to take a prophylaxis, and sentenced to be dismissed,
Although the sentence was ultimately disapproved, the proceedings involved
the accused in great mental strain, and all the derelictions charged in
the instant case occurred during the time he was waiting for the final
decision in the previous one, He believed dismissal was too severe in
that case; all his 1life he had been a soldier, and wanted to continue to
be one. It was all he knew. As he understood "technical arrest!, he
thought that when he was told he had received a call from his wife at -
Phoenix, Arizona, his arrest was temporarily suvspended. Before that, he
had understood that he was under "technical arrest®, but was to continue
performing his duties. He had always requested of his company commander
the privilege of going into town before he had done so; but the reason he
" did so was not because he was under arrest. After he received the message
about the phone call, Captain Dennis gave him permission to make the call.
It was Sunday, and he thought the only place he could do this was from the
village, so he requested a pass from Captain Dennis, told him where he was
going, and was furnished a driver, After he talked to his wife, who was
in Phoenix alone, he did not return, but went into town on Sunday night,
saw her on Monday morning down at Gile Bend, and took her into Yuma. 7hen
Captain Dennis gave him permission to make the phone call he did not remind
the accused that he was under arrest, or tell him that he must report back
at oncej he guessed Captain Dennis took that for granted. He was placed in
technical arrest on 4 June; after leaving the regiment on 12 July, he .
returned on 24 July (R. 6d-6£).

5. Specificatlons 1 and 2, Charge I, allege absence without leave;
the Specification, Charge II alleges breach of arrest. The pleas of guilty
to Charge I and its Specifications are fully corroborated by the uncontra-
dicted evidence, which also establishes the breach of arrest alleged in
the Specification, Charge II. The accused's testimony, In confession and
avoidance that, at the time he broke it, he thought his arrest had been
temporarily suspended, presents no reasonable basis for such a misconcep-
tion.. The evidence establishes the commission by the accused of all the
offenses -charged. .

6. - Records of the wér Department show the accused is 28 years.of
age, with enlisted service from 6 }arch 1934 to 15 October 1942; and that
on 16 Octobar 1942 he was appointed temporary second lisutenant, Army
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of the United States.

-7« The court was legally constituted. Nc errors injuriously
affecting the substantial rights of the accused -were cormitted during
the trial. . In the opinion of the Board of Review the record of trial
is legally sufficient to support the findings of guilty and the sentence
and to warrant confirmation thereof. Dismissal is authorized upon con-—
viction of violation of Article of War 61 or 69.

kwkm , Judge Advocate,
wﬁéy Cc WJ Judge Advocate.

%&&w&(y@“ , Judge Advocate.
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War Department, JiA.C.C., 11 SEP 1943 _ To the Secretary of War.

l. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Second Lieutenant Raymond L. Chambers (0-1296812), 322nd Infantry.

2. I concur in the opinion of the Board of Review that the re-
cord of trial is legally sufficient to support the findings and the
sentence and to warrant confirmation thereof. I recommend that
the sentence of dismissal be confirmed and carried into execution.

3. Inclosed are a draft of a letter for your signature, trans-
mitting the record to the President for his action, .and a form of
Executive action designed to carry into effect the foregoing recom-
mendation, should such action meet with your approval.

. L"‘“"‘J“‘""\ Q— —’_\D—NM - *

Myron C. Cramer,
Major Generel,
The Judge Advocate General.

3 Incls. A
Incl 1 -~ Record of trial.
Incl 2 - Dft. of ltr. for
' sig. Sec. of War.
Incl 3 - Formm of Executive
' action.

(Sentence confirmed. G.C.M.O. 331, 28.0ct 1343)
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UNITED STATES. 87TH INFANTRY DIVISION

Ve ‘Trial by G.C.M., convened
Second Lieutenant HOYT C.
" GRIFFIN (0-1542239),
Yedical Administrative
Corps.

10 August*19L3.  Dismissal.

. . .

OPINION of the BOARD QF.REVIEW
HILL, DRIVER and LOTTERHOS, Judge Advocates

. 1.’ The Board of Review: das examined the record ‘of trial :Ln ‘the ...
case of the officer named above and submits this, its opinion, to The '
Judge Advocate General. oo

- 2. The ac’cused was tried upon t}xe -fonm Charge ‘an_d.Spe'cii"i- }
cationt : T o . SR

CHARGE: - Violation of the 96th Article of Wars °

Specification. In ‘that Second Lieutenant Hoyt C. Griffin, _
312th liedical Battalion did on February 7, 1543 -at Marion, -

. Arkansas commit the crime of bigamy by marrying one . .
Catherine Donald of lf'emphis, Tennessee while he, the said a
Hoyt C. Griffin was married at that time to. ome. Thelma = ¢
Griffin, which marriage was on said February 7, 19)43 valid
and subsistlng S

He nleaded not guilty to and was found gullty of.‘ the Cha.rge and Speci-
ficetion., Evidence of one previous conviction bv ‘general coxn't-martial ‘
of absence without leave for five days was introduced. He was sen=-
tenced to be dismissed the service, to forfeit all pay and allowances
due or to become due, and to be.confined at hard lsbor for four years.
‘The reviewing authority approved only so much of the sentence as pro-
vides for dismissal amd forwarded the record or trial for action under
the L48th Article of War, :
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at Camp YMcCain, Mississippi,
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3. The evidence for the prosecution consists entirely of signed
stipplations and othﬁr‘documents and is substantially as followst

: It was stipulated that accused was married to Thelma R.

. Griffin on 19 June 1935 in Henderson County, Illinois; that such
marriage never had been terminated by divorce or annulment and that

* Thelma R+ Griffin is still alive; and that on 7 February 1943, at

. Marion, Arkansas, accused married Catherine Donald Griffin. Two '
marriage licenses were received in evidence, -6ne showing the marriage

. of accused on 19 June 1935 to Thelma R. Caparoon and the other show-

ing his marriage on.T February 1943 to "Katherine" Donald. of Centerville,

Mississippi (R. 6a-6b; Exs. A, B, C and D). ‘ « 0

L4e For the defense Iieutenant Colanel James P, Healey and -

' Captain Samuel Carriere, who had known accused for six months and three
months respectively, testified that the wark of accused as an officer
was excellent. At thé time of the trial accused was assigned as-mess
officer of his company. He also taught classes in medical aid, gave
instruction in infantry drill, took the men out on marches and over

the cbstacle cowrse and gave them conditioning exercises (R. 6b=68).

 Accused testified that he enlisted in the National Guard in '

April 1939 and entered upon active duty in .that organization in De- .
cember 1540, He went to Fort Dix in Decerber 1941, and overseas to ‘
North Ireland in January 1542. After successive promotions to Corporal,
Staff Sergeant,. Technical Sergeant and Master Sergeant, accused received
.‘an appointment to Officer Candidate Schoel in July 1942. He returned
from Ireland to the United States, attended the school, was commissioned
second lieutenant and assigned to the 312th Medical Battalion, 87th
Division. He was appointed Personnel.Adjutant, subsequently was re-. .

- assigned to the Division Surgeon's Office, and worked there until he

. was transferred back to the 312th Medical Battalion. He had also

 worked in a Casual Battalion, processing and administering "shots" to
casuals. His work was mostly administrative (R. 6e-6g). . R

- Accused further testified that proceedings had been instituted
for the annulment of his "alléged last marriage™ and the date set for
the hearing was 17 Avgust 1943. He wanted the proceedings to.go through
He had received & copy of the bill for annulment filed in Shelby County '
Tennessee, in which Catherine "Donall" Griffin was named as the >
complainant, The bill alleged that accused married the complainant on
7 February 1943, and that he was then already married by a valid and
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subsisting marrisge to "Telma™ Griffin. At the request of an attorney,
accused wrote and signed a statement to the effect that the allega-
tions of the bill were "the whole truth" (R. ég-6i; Exs. £ and F).

- Upon examination by the court accused stated that when he
"joined the armed forces" in 1939 he and his wife Thelma R. Griffin
were separated and that he had ceased to live with her "fabout 7
menths prior to 1939%. When he was asked whether, upon his return
from overseas to attend Officer Candidate School he had renewed his
relationship with his "original wife", accused replied "I do not be-
lieve I will answer that, sir® (R. €i-6j).

"5, It clearly appears from the stipulations and other documents -
received in evidence, and from the admissions of accused in his
testimony at the trial, that accused was legally married to Thelma
Griffin, and while she was still living and their marriage had not been
-terminated by divorce or annulment, contracted a bigamous marriage with
Catherine Donald as alleged in the Specification of the Charge.

6. Careful consideration has been gziven to a letter dated 31
August 1943 to The Judge Advocate Ceneral from ¥rs. Hoyt C. Griffin,
Morning Sun, Iowa, the lawful wife of accused, in which she requested
clemency for her sake and that of her four year old son.

7. The accused is 30 years of age. The records of the Qffice of
The Adjutant General show his service as follows: Enlisted service
from 10 February 1941; appointed tempcrary second lieutenant, lledical
Administrative Corps, Army of the United States, and active duty, 25
- November 1942,

8+ The court was legally constituted. No errors injuriously af-
fecting the substantial rights of accused were cammitted during the
trial. The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty and the sen-
tence and to warrant confirmation of the sentence. Dismissal is au=
thorized upon conviction of a violation of the 96th Article of Var.

//{:::>>._
——— > S~ /%Q’z;:~2~h4 ,Judge Advocate
d
_ (sick) ,Judge Advocate.

' ﬂ m_‘ ,Judge Advocate
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1st Ind.
viar Department, J.A.G.Q.,7T 0 SEP 1943 - To the Secretary of War.

. l. Herewith transmitted for the action of the President are

the record of trial and the opinion of the Board of Review in the-
case of Second Iieutenant loyt C. Griffln (0-1542239), Medical
Admlnlstratlve Corps.

2. I concur in the opinion of the Board of Review that the
record of trial is legally sufficient to support the findings of guilty
and the sentence, and to warrant confirmation of the sentence. The
accused, while his lawful wife was still living, unlawfully married ano-
ther woman. I recommend that the sentence to dismissal be confirmed '
and carried into execution. . '

3. Inclosed herewith are the draft of a letter far your signature,
transmitting the record of trial to the President for his action, and
a form of Executive action carrying into effect the recommendation made
above.

Myron C. Cramer,
Major General,
The Judge Advocate General.
3 Inclse. : -
Incl.1l- Record of trial.
Incl.2- Drft. ltr. for sig.
Secs of Var.

Incle3~ Form of action.

N\

(Sentence confirmed but execution suspended. G.C.M.O. 317, 22 Oct'1943)
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ARMY ATR FORCES GULF COAST
TRAINING CENTER

UNITED STATES

Ve
Trial by G.C.M., convened at
San Angelo, Texas, 9 August

) 19430 Dism.ssalo

Second Lieutenant HENRY G.
PRUSSMAN (0-671174), Air
Corps, 371st Base Head-
quarters and Air Base
Squadron.

N Nt el st St s et Nt it

OPINION of the BOARD OF REVIEW
CRESSON, LIPSCOMB and SLEEFER, Judge Advocates

1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submita this,
its opinion, to The Judge Advocate General.

2+ The accused was tried upon the followdng Charge and Specifi-,
- cations: ' , » A

CHARGE: Violation of the 93rd Article of War.

Specification 1: In that Second Lieutenant Henry G.
Prussman, Air Corps, did, at San Angelo Army
Alr Field, San Angelo, Texas, on or about
3 July 1943, with intent to defraud, falsely
sign a certain charge sales ticket known as
a "mess chit® in the following words and figures,
to wit:
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WGUEST CHECK
Table No. No. Persons Check No. Server No.
1 9788 w
T=3=43 :
Lunch «50 -
Cream 05
Lt. Murphy o554

by forging the name of "lieutenant Murphy" thereto,
which said mess chit was a writing of a private
nature which might operate to the prejudice of
another.

And three additional Specifications, identical in-
form with Specification 1, alleging, in substance,
that accused, at the same place and on 6 July 1943:

Specification 2: Forged signature of Lt. Ryon to mess
chit No. 5748 for "Tost Milk Juice®, total amount
$.35. .

Specification 3. Forged si.gxature of Lt. Murphy to mess
chit No. 0151 for "Lunch" in amount of $.50.

Specification 4: Forged sd.gnature of Lt. Wood to mess
- chit No. 20407 for "5 Cigars® in amount of $.25.

He pleaded not guilty to and was-fourd guilty of the Charge and all
Specifications. He was sentenced to be dismissed the service. The
reviewing authority approved the sentence and forwarded the record of
trial for action under Articls of War 48.

3. The evidence for the prosecution shows that at the time of the
trial, and continuously prior thereto from an earlier date than that of
the first alleged offense, the Officers'! Mess and the Officers! Club
at the accused's station were operated as a single unit by the same
management, both being "officlally termed Officers Mess®"; Captain
Percy R. Perry was the officer in charge; Mrs. Kathleen Isaacs was
caghier; and Will Earl, a bartender. Officers patronizing either mess
or club were permitted to sign sales tickets, known as "chits", for
their purchases, and these chits constituted vouchers, on the basis
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. of which the officers signing them were subsequently billed for their
purchases. As expressed in Captain Perry's testimony, "They represent
money and are the same as money" (R. 1, 2, 4, 5)..

During the lunch hour, on 6 July 1943, while Mrs? Isaacs was

. on duty as cashier in the mess hall, charged among other responsibilities,
" with making sure all mess chits were properly signed - lobking out "for
any forged tickets or any irregularity along that line" - she saw_the
accused sign "Lt. Murphy" on the chit for his fifty-cent Qlunch. .*I knew
both Lieutenants Murphy", she testified, "and he was not {ne of them. I
sent for Captain Perry%". She watched the accused leave tle mess and enter
the ‘club; when Captain Perry arrived, a few minutes later, he accompanied
Mrs. Isaacs to the club where they found the accused standing at the :
cashier's window, preparatory to leaving. When he had departed, Mrs.
Isaacs went to the bar, which Will Earl was tending, and inspected all:
tickets signed that day, withdrawing one evidencing the purchase of

five nickel cigars, signed "Lt. Wood". She knew lieutenant Wood, as

well as his signature, and the signature on the chit was not his. Will
Earl, who did not then know the accused's name, remembered the salse,
which was the "biggest sale" he had made that day, and identified the
accused as the officer who had purchased the cigars and signed the chit
(R. 5-18; Exs. 1,2). .

It was stipulated that First Lisutenant George S. Murphy, Jr.,
did not sign the fifty-five cent lunch chit dated 3 July 1943, which
purports to be signed by "Lt. Murphy", nor the fifty cent lunch chit
dated 6 July 1943, similarly signed in Mrs. Isaacs' presence. The only
other lieutenant Murphy stationed at the San Angelo Army Air Field was
Second lieutenant Randolph R. Murphy, who testified that he did not
sign either of these chits.’ Both Lieutenants Murphy's signatures
were int;vduced in corroboration of this direct evidence (Re 2-4, 27,

3-6

Second lieutenant W. C. Ryon testified that he did not sign
the mess chit for a thirty-five cent purchase of "Tost Milk" and "Juice"
dated 6 July 1943, bearing the signature "Lt. Ryon". On the same date
Lieutenant Ryon did sign "W. C. Ryon BOQ" to another mess chit which
was introduced in evidence, for a twenty-five cent purchase of cereal
and grapefruit (R. 2, 3, 37; Ex. 7).

Second Iieutenant Wayne G. Wood testified that he had not
signed the twenty-five cent chit for five cigars dated 6 July 1943, on
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. which Will Earl had test.ified the accused had written "It. Wood" when
hs purchased the cigars. Incidentally, Iieutenant Wood was absent from
the post on leave on 6 July 1943 (R. 10, 12, 17, 37; Ex. 2).

- lieutenants Murphy, Ryon and Wood had none of them authorized
the accused to sign their names to the chits in question or to any other
written instrument (R. 28-30).

' - Ee N. Martin, Questioned Documents Exa:m.ner for the Texas
Departznent of Public Safety at Camp Mabry, Texas, whose experience in
identifying handwriting is ample to qualify him as an expert, testified
that the signatures to the chits described in the Specifications appear
to be in the handwriting of the same person who had written various
other duly established specimens of the accused's handwriting which,
for the purpose of comparison, were introduced in evidence (R. 38-45).

4. Although the accused, in an effort to exclude the signed state-
ment which he had made to Captain Owen D. Barker, the investigating
officer, testified - in rebuttal only - that Captain Barker told him
both before and after he made the statement; that by making a statement
he would get his only chance for clemency and his only chance to escape
a general court, Captain Barker testified that the statement was
voluntary and made only after due and proper warning. The statement,
admitted in evidence, reclites: _

"During the past several days I have been
" deeply worried and prior to my conference today
with Capt. Owen D. Barker I had been trying to
summon the courage and find the means of going S
. to ges Col. Palmer and of making a clean breast
of the matter. I have been shown a mess chit
dated 7-6~43 in the amount of 50 cents for lunch,
_ numbered 0151. I signed this mess chit 'Lt.
Murphy! and handed it to the young lady at the
desk by the west door of the north wing of the
mess hall around l-o'clock p.m. and walked over
to the Officers Club where I signed 'Lit. Wood!
on a check of the same date numbered 20407 for
5 cigars, 25 cents. Capt. Perry followed me
over and asked me about the matter and went with
me to see Lt, Col. Carr. I was so taken aback
that I did not know what to do. I regret that
I was not frank with Col. Carr. I had been signing
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the names of other officers to mess chits oc-
casionally for a period of about three months,
including Lt. Murphy, Ross, Ryon, and Wood.

It is hard to explain how I started doing this

and I know any explanation I might maske would

not appear adequate, nor do I want to appear -

to try to excuse my conduct. I have never be-

fore been guilty of such a weakness and I am
positive that I have learned my lesson to the

extent that it will never happen again whatever

may the consequence of what I have done. I have
worked hard at the Jjob of trying to do my Jjob in

the army and hope it 1s possible that, whatever
punishment may be glven me, I may be allowed to
continue to use what I have learned in the capacity
I have been trained for. I would like an oppertunity,
to see Col. Palmer so that I may personally present
my apology to him and to the other Officers involved.
I do not feel I am in a position to ask for clemency
but I do hope and pray that whatever punishment may
be given, I may be allowed to continue in my work
which is the greatest interest I have in life.

_ "I understand that I did not have to make this
statement and that it may be considered by Higher
authority in determining what my punishment should
be and that if I am required to stand trial the
statement may be read in evidence against me at the ‘
trial. I have read over this statement after dictating
it and it is my own free and voluntary statement made
by me without being influenced by anything said to me
by the officer who interviewsd me or by any one else"
(R. 45-50; Ex. 13).

The defense did not intMuce arv evidence and the aécused after ‘

being advised of his rights, elected to remain silent as to the general
issue (R. 50).

Each of the four Specifications alleges the forgery of an

officer's name on a writing of a private nature which might operate
to the prejudice of another, in violation of Article of War 93.

"Forgery is the false and fraudulent m.aking
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The proof

or altering of an instrument which would, if -
genuine, apparently impose a legal liability on
another or change his legal liability to his pre-
judice.

#* #* %*
"The writing must be false-—-muat purport to
ba what it is not.

3 : #* *

1To constitute a forgery the instrument must
on its face appear to be enforceable at law, for
example, & check or note; or one which might operate
to the prejudice of another, for example, a re-
ceipt. ¥ # # the fraudulsnt making of a signature -
on a check is forgery even if there be no resemblance
to the genuine signature, and the name is misspelled.

* 3* . #*

#The false writing must be made or altered

‘with intent to defraud or injure another" (M.C.M.,

19%, par. 1494, Ppo 175"’176)
required for a conviction of .torgery is:

#(a) That a certain writing was falsely made or
altered as alleged; (b) that such writing was of a

nature which would, if genuine, apparently impose a
legal liability on another, or change his lagal lia-
bility to his prejudice; (c) that it was the ac-
cused who so falsely made or altered such paper; and
(d) the facts and circumstances of the case indicating
the intent of the accused thereby to defraud or pre-
Judice the right of another person.

"The instrument itself should be produced, if
available. The falsity of a written instrument may be
proved by calling as a witness the person whose signa-
ture was forged, and showing that he had not signed
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the document himself, and that he had not authorized
the accused to do so for hinm" (ibid).

In the instant case, all of the elements of the offense, as described
in the Manual, are alleged in each of the four Specifications, and con-
clusively established by the proof, in the exact manner which the Manual
prescribes. _

7. War Department records show the accused to be 23 years of age.
He enlisted at Camp Edwards, Massachusetts, 16 January 1943, for three
years, extended to duration of the war, plus six months, having had
service before that in the National Guard of Massachusetts from 8
February 1937 to 16 January 1941. He was an aviation cadet from 16
Cduly 1942 to 27 January 1943, and was comiss:.oned a second ]ieutena.nt,
Air Corps, 28 January 1943.

8. The court was legally constituted. No errors injuriously
affecting the substantial rights of the accused were committed during
the trial. In the oplnion of the Board of Review the record of trial
is legally sufficient to support the findings of guilty and the sentence
and to warrant confirmation thereof. Dismissal is authorized upon con-
. viction of a violation of Article of War 93.

&Mﬁh&ﬁ&aﬂ“ Judge Advocate.’
W%nge Advocate.
V4 A -

Judge Advocate.
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SPJGN
CM 239448
1st Ind.

War Department, J.A«G.Ce, ) & SEP 1943 - To the Secretary of War.

.le Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Second Iieutenant Henry G. Prussman (0-671174), Air Corps, 371st Base
Headquarters and Air Base Squadron, '

2¢ .1 concur in the opinion of the Board of Review that the re-
cord of trial is legally sufficient to support the findings and the
sentence and to warrant confirmation thereof. I recommend that the
sentence of dismissal be confirmed and carried inte exscutlion.

3. Inclosed are a draft of a letter for your signature, trans-
mitting the record to the President for his action, and a fom of
Executive action designed to carry into effect the foregoing recom-
mendation, should such action meet with approval.

’ ~ -

Myron C. Cramer,
Major General,
The Judge Advocate General.

3 Incls.
Incl 1 - Record of trial.
Incl 2 - Dfte of ltr. for
' sige.Sec. of War.
Incl 3 - Form of Executive
action.

(Sentence confirmed but execution suspended. G.C.M.0. 320, 23 Oct 1943) .
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UNITED STATES ARMY ATR FORCES GUIF COAST
: . ’ TRAINING CENTER

Ve .
Trial by G.C.M., convened
at Randolph Field, Texas,

9 August 1943. Dismissal
and forfeiture of $150.

- Major Maurice M. Condoﬁ, '
- (0~901339), Air Corps.

'

OPINION of the BOARD OF REVIEW
HILL, DRIVER and LOTTERHOS, Judge Advocates

. 1e Tl'e Board of Review has exa.mined t.he record of trial in the -
case of the officer named above and submits this, its oplnion, to The
Judge Advocate General. '

2. The accused was tried upon the following Charge and Speci.fi-
ocations

CHA.RGE: Violation of the 96th Article of War.

Specificationa In that Major Maurice M. condon, Air COrps,
. 2. . ¢ was, enroute between Dallas, Texas, and San Antonio,
. .. Texas, on or about 23 July 1543, drunk and disorderly
in uniform in a public place, to wit; a railroad car
of the Missouiri, Kansas and Texas Railroad and the
Missouri, Kansas and Texas Railroad Depot, Sa.n Antonio,
'Texas. -

He pleaded guilty to and was found guilty of the Charga a.nd Specifica-
* tion. He was sentenced to be dismissed the service and to forfeit

. one hundred fifty dollars of his pay. The reviewing authority approved
- the sentence and: forwarded the record of trial for action under the

- L8th Article of Wer.

.3, "The 'evidence for the gosecution is sgbstanﬁially as'fdllbwét
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_ On 23 July 1943, Privates William Burkowski and Robert L.
Ethridge were on duty as military police train riders on a train of
the Missouri, Kansas and Texas Railroad which.left Dallas about
11:40 a.m. and arrived at San Antonio about 7:40 peme On several
occasions between 5:35 p.m. and 7340 p.m. they observed accused in -
the smoking compartment of a chair car of the train.. When first ob=
served, accused had a quart bottle of whiskey and was conversing and
drinking with four or five enlisted men. He had had a little too
much to drink; he could stand, but his speech was incoherent.

Burkowski ordered the enlisted men out of the compartment and told ac-
cused to lie down. When Ethridge saw accused, some enlisted men were
putting towels on his head, and he was in no shape to take care of him-
self, Accused told several civilians that they could not use the
toilet and to "get the God-damn hell out of there", but they knew that
“he had been drinking and overlooked his remarks. Accused did not say
much; he was too drunk to talk. He did call Ethridge a son-of-a-bitch
once or twice, but #talked very nice® to him when the latter asked if
he could be of help., Part of the time, accused was asleep on the bench
or on the floor of the compartment. The enlisted men were “pretty fulln
but were not disorderly or drunk enough to be arrested. After the-

- train reached San Antonio, Burkowski reported the matter (R. 7-18).

When Sergeant John J. Fitzmartin (a witness for the prosecu~
tion and for the court) and Captain S. J. Maloukis, Provost Marshal at
S2n Antunio, appeared on the scene about ten minutes later, there was
no crowd, all the passengers had left the train, snd accused, in uni=-
form, was reclining on the divan in the smoking compartment of the car.

'He was drunk and had to be assisted from the train, through a side gate.
2% the end of the station and into a patrol wagon. According to the
driver of ‘the patrol wagon, accused called him a "god damned G.I." and
said "I'1l get even with you". Sergednt Fitzmartin, however, did not
recall that accused had used any profane language, but he did keep :
telking, and did not seem to "make any sense" (R. 19-23, 27-30; Ex. 2).

Accused was then taken to the étation hospital at Randoiph
Fleld, where he was examined by First Ideutenant ¥, B. Boone, Medical
Corps, who found that accused was "mildly drunk®. His clothing was in

disorder, he could not stand at first without wavering or without

assistance, he was ataxic, mildly incoordinate and

! : s showed-a "staggering
or difficulty of speech. A blood test showed 2.5 milligrams of aiioho;g :
per hundred cubic centimeters of blood, which according to the usual :
inxerpretatlon, would indicate that accused was "between the range of -

, -
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mildly drunk and drunk and disorderly" ‘Iieutenant Boorie geve accused
a sedatlve and sent him home .to get & good night! 8 rest - (R. 5—6 19)

- h. For the defense, the accused testified that he had been at
Fort Worth on a cross-country flight and had intended to fly back, but
on receipt of a wire from his pilot, had arranged to take the train’
from Fort Worth to San Antonio. He had a seat in the train but gave it
up to an older woman, and then, as the train was full, he went back.
to the smoking compartment and remained there all the way to San .
Antonio. Accused had been out the might beforé and had 2 hangover. He
was not drunk, but he had not felt "so good" and had not eaten any
breakfast or any lunch. In the smoking compartment, he had a conversa-
tion with a civilian salesman, and as accused was feeling "pretty rockyt
and had a bottle of whiskey in his suitcase, he asked the salesman to
have a drink and they sat there for some time, talking end drinking
- whiskey. It was very hot, and accused must have fallen asleep, because
he remembered nothing from that time until he was ewakened by the .~
Provost Marshal at San Antonio. As far as he remembered, he did not
offer a drink to any enlisted men. He was all right and able to carry
out his duties the next morning (R. 2h—25)

Liajor William R. Heath, Assistant Commandant of the Student
Officers Detachment at Randolph Field, testified that accused was able
to carry out his duties the next morning,without any difflculty (R. 26-27).

. '5. The pleas of guilty and the evidence show that accused was v .
drunk and disorderly in uniform at the time and place and under the - cir-
. cumstances alleged.

6. All of the members of the covrt signed a recommendaticn of

- clemency, stated that the experience and ability of accused would be of
definite value to the Army, and recommended that that portion of the

. sentence adjudging dlsmlssal be suspended.

T+ ~The accused is 39 yeers of age. The records of the Cffice of
‘I’he Axﬁutant Ceneral show his service. as followst Cadet, United States
Military Academy, 1 July 1921 to 12 June 1926; appointed second lieutenant,
Field Artillery, Regular Army, 12 June 1926; resignation accepted ef-
fective 19 September 1930; appointed temporary captain, Army of the.
United States, 20 Rlarch 1542; active duty, 9 April 1942; appointed major,
5 October 1942. 4

-
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» -8« . The court was legally constituted. No errors injuriously

' affecting the substantial rights of the accused were committed during
the trial. The Board of Review is of the opinion that the record of
trial is legelly sufficient to support the findings of guilty and the -
sentence, and to warrant confifmation of the sentence. Dismissal is. ,
authorized upon conviction of a violation of the 96th Article of War..

' G&%f’/“‘x = ;ndge Aavocate
(Sick)  Juige Advocate - .

35}.‘#&:&‘4—‘ : ' ',Judée ‘Advocate
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War Department, J.A G. 0., - To the Secretary of War.
14 SEP 1943

~ :1e Herewith transmitted for the action of the President are the
record of trial and the opinidn of the Board of Review in the case of
Major Maurice M. Condon (0-901339), Air Corps.

. 2. I concur in the opinion of the Board of Rev1ew that the
record of. trial is legally sufficient to support the findings of guilty
.and the sentence, and to warrant confirmation of the sentence. Accused
was drunk and disorderly in uniform on a passenger train. All members
of the court signed a statement that the experience and ability of ac-
cused would be of definite value to the Army and reccmmended that that
portion of the sentence adjudging dismissal e suspended. I recommend
that the sentence to dismissal and forfeiture of 5150 of pay be con-

firmed, but in view of all the circumstances that the dismissal be re-

.mitted, and that the sentence as thus modified be carried into execu-
tion. ,

3. Inclosed herewith are the draft of a letter for your signa-
ture, transmitting the record of trial to the President for his action,
and a form of Executive action carrying into effect the recommendation

made above.
LW Q.Q " .

Myron C. Cramer,
Major General, -
. ' : The Judge Advocate General.
3 Incls. ~ : '
‘Incl.1l- Record of trial.
Incl 2- Drft. ltr. for sig.
. of Sec. of War.
Incl.3= Form of action.

(Sentence confimed but dismissal remitted. G.C.M.0. 312, 15 Octv1943)
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UNITED STATES SOUTHERN CALIFORNIA SECTCR -
. WESTERN DEFENSE COMMAND

~.

A -
Trial by G.C.M., convened at
Pasadena, Califomrmia, 14 -

Captain HERBERT R. WICKHAM
Augusi; 1943. Dismissa;.

(0-264034), 174th Infantry.

vvvv‘ Nt N

OPINION of the BOARD OF REVIEW
LIPSCOMB, GOLIEN and SLEEFER, Judge Advocates

1. The record of trial in the case of the officer named above
- has been examined by the Board of Keview and the Board submits this,
its opinion, to The Judge Advocate General. v ’

_ 2. The accused was tneld upon the following Charge and Specifi-
cation: ‘ . .

CHARGE: Violation of the 95th Article of War.

Specifications In that Captain Herbert F. Wickham,
174th Infantry, did, at Recreation Center, Santa
Monica, California, on or about 13 July, 1943,
wrong fully strike and kick Private Clifton L.
Vaughn, Company E, 174th Infantry, on his head
and body, with his fists and feet. .

The accused pleaded not guilty to and was féu.nd gullty of both the
Charge and the Specification thersunder. He was sentenced to be dis-
missed the service. The reviewding authority approved the sentence
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and forwarded the record of trial for action under Article-of War 48.

. 3. The evidence for the prosecution shows that on the night of

13 July 1943, Private Clifton L. Vaughn, Company E, 174th Infantry, -
the victim of the alleged attack, was arrested for being absent with-
out leave from his organization and returnsd after midnight to the
area of his company. Thers, Staff Sergeant Harold E. Carlson, Company
E, 174th Infantry, attempted to force Private Vaughn to go to his own
tent and upon his refusal to go, a struggle followed. During this
struggle, and while Private Vaughn and Sergeant Carlson were wrestling .
together on the ground, the accused came upon the scens and directed
Sergeant Carlson to release Vaughn. When Vaughn rose to his feet,
the accused asked,."What's the matter, Vaughn?", and when Vaughn,
- made no reply the accused struck him in the face. Thereupon Vaughn
grappled with the accused and threw him to the ground, and was "half-
way on top of" him when the two were pulled apart. At about this

stage in the struggle, Vaughn told the accused ®I wouldn't give in

to you, you son of a bitch". After they had regained thelr feet,
accused is quoted as saying ™Nobody is going to call me a yellow
bastard" and "I wouldn't take son of a bitch from anyone™ (R. 10, 21).
The accused then struck Vaughn again, causing him to fall to the ground.
He then kicked Vaughn three or four times, striking him on the body, .
- head and chest. While kicking Vaughn, the accused asserted "I will
kill you or make a soldier out of you" (R. 17). The accused was also
quoted as having said "This man thinks he's tough. He needs toughening
up" {R. 26). At this point Sergeant Carlson stepped between the ac-
cused and Vaughn saying, "That's enough®, and prevented the accused
from again striking him. Vaughn, who had become unconscious, was then
~carried to the dispensary. Iiis face was cut and bruised and an examina-
tion revealed that he had a fractured nose. As a result of his injuries,
he was hospitalized for ten days. The accused's face was also bloody
and his eyes were blackened. At the time in question, the accused ap-
peared to be sober. Vaughn, on the other hand, appeared to be under
the influence of intoxicating liquor although he was not drunk and was
avle to offer rather stubborn resistance both to Sergeant Carlson and
to the accused. It wa8 also shown that Vaughn had not been a good
soldier and that at times he had been surly and dlsobedient (R. 5-10,
10-24, 25-28, 28-36, 36-37).

4. The accused testified in his own behalf that shortly after mid-
night on 13 July 1943, be was aroused by the charge of quarters and told
that ®two AWOL's" had been returned to camp. He directed that the men
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be brought to him in the orderly room. .When the men were not promptly
brought in, he went to investigate and found two men struggling on -

the ground in the company street. As he bent over to recognize the

men, Vaughn lashed out with his feet and kicked the accused in the
stomach and ribs. The accused then ordered Sergeant Carlson, who was
struggling with Vaughn, to release him and the accused assisted Vaughn
to his feet. The accused then asked Vaughn "why he couldn't straighten
out and act like a good soldier®. He then directed Vaughn to go imme-
diately to his quarters. Vaughn replied that he didn't have to go to
his quarters and that he felt that the accused couldn't make him. There-
upon ths accused struck Vaughn in the face with his fist. Vaughn imme-
diately grasped the accused around the neck in a manner to shut off his
breathing and threw him to the ground., The accused's face struck the
ground and a small gash was -cut over his eyes. His nose was injured -

and began to bleed. The accused and Vaughn rolled over several times

and worked their way between two tents where it was very dark. The
accused finally freed himself from Vaughn's grasp on his throat and .
rolled him over. The accused then took him by the hair of the head-
 and shoved.his face into the ground two or three times rathér hard. The
accused then got up with nobody pulling him up and again ordered Vaughn
to his quarters. When he didn't get up the accused kicked him in the
rear with the side of his. foot. Then Sergeant Carlson and Private

Tirst Class Phillip D. Rosenberg, Medical Detachment, interceded and

told the accused not to kick Vaugln any more. Ths accused testified

that at this point he was very angry and he didn't remember whether he
kicked him again or not. The accused told Rosenberg to take care of
Vaughn and walked awgy to his quarters. .The accused testified that

his own clothes were bloody and his face was hurting him "quite a bit"

(R. 43-48). The accused testified further that prior to the occasion .
in question, he had been absent from his organization attending military
school and that upon his return he found that many of the men in his
organization were in the practice of going absent without leave. The -
day before his di fficulty with Vaughn, the accused had called his company.
together and warned them that he intended to take drastic measures by re-
stricting the entire company for the weekend in order to put a stop to . |
the extensive practice of some of the men in going out without leave. He
asserted that he did about everything he knew and that the absence writhout
leave situation in his company had "just about had me licked". He described
\(Tanbhn as)one of the soldiers who had repeatedly gone absent without leave

R. 44-45 . ' \

.On cros's-examination he testified that Vaughn did not strike him
before he had struck Vaighn and that he did not remember Vaighn calling
him a "son of a bitch" .(R. 46).
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Major Perry R. Little, Executive Officer,. First Battalion, 140th
Ini‘antry, testified that he had known the accused for about 22 years and
that he knew that the accused had an excellent reputation in civilian life
and he thought he would be classified as an excellent officer in the Amy.
The accused had been in the same reglment with him but never under his
direct command (R. 40). .

Lieutenant Colonel Wesley B. Post, Second Battalion, 174th Infantry,
testified that as the accused's ¢ommanding officer, he would classify the
accused as an excellent officer and would be pleased to have him again in
his organization. He explained that the accused had recently returned from
a course of .Lnstruction at the General Staff School, Fort Isaverworth, Kansas (R. 41).

5. The Speciflcation alleges that the accused did, on or about 13
July 1943, “wrongfully strike and kick Private Clifton L. Vaughn + 3 # on his
head and body, with his fists and feet". The evidence as presented by the
prosecution establishes beyond a reasonable doubt that the accused wrongfully
and without legal justification struck Private Vaughn both with his » the
accused's, hands and feet, and justifies both the findings of gullty of the.
Speci. fication and of the Charge. The conduct of the accused in striking
and kicking an enlisted man under his command is clearly conduct unbecoming
an officer and a gentleman in violation of Article of War 95. '

6. The records of tlie office of The Adjutant General show that. the
accused is approximately 36 years of age, and that he served as an enlisted
man with the kissouri National Guard from 28 October 1921 until he was com-
missioned a second lleutenant in that organization on 1 June 1929. He was
thereafter promoted to a first lieutenant on 4 April 1934, promoted and -
federally recognized as a captain, Infantry, ilissouri National Guard on
1 July 1940, entered upon extended active cduty on 23 December 1940.

7. The court was legally constituted. No errors injuriously
aifecting the substantial rights of the accused were committed during the
trial. In the opinion of the Board of Review, the record of trial is
legally sufficient to support-the findings of guilty and the sentence,
and to warrant confimation thereof. A sentence of dismissal is mandatory
upon connctlon of a violation of Article of War 95,

aﬂ—""’ E)Wudge Advocate.
W Judge havocate.

&

3 Judge Advocate.
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R 1st Ind.
War Department, J.A.G.0., 16 OCT 1943 - To the Secretary of War.

1. .ﬁerewi'.th transmitted for the action of the President are
the record of trial and the opinion of the Board of Review in the
case of Captain Herbert R. Wickham (0-264034), 174th Infantry.

‘2s I concur in the opinion of the Board of Review that the
record of trial is legally sufficient to support the findings and
sentence and to warrant confirmation thereof. I recommend that the
-sentence of dismissal be confimed but suspended cduring the pleasure
of the President.

3. Consideration has been given to the attached letters from
Honorable Bennett Champ Clark, United States Senate; lonorable
Orville Zimmerman; Major Roger A. Pfaff; lMr.- James A. Finch, Mr.
R. P. Smith, Mr. W. P. Parker, and Charles G. Wilson, all of whom
urge clemency in behalf of the accused.

" 4+ Inclosed are a draft of a letter for your signature, trans-
mitting the record to the President for his action, and a form of
Executive actlon designed to carry into.effect the foregoing recom-
mendation, should such action meet with approval. ]

¥yron C. Craner,
Major General, .
The Judge Advocate General.

10 Incls.
Incl 1 - Record of trial.-
Inel 2 - Dft. of ltr. for
: sig. Sec. of War.
Incl 3 - Form of action
Incl 4 = ltr. fr. Hon. Clark
Incl 5 - Ltr. fr. Hon. Zimmerman
Incl 6 - Ltr. fr. Major Pfaff
Incl 7 - Ltro fro }iIro Jo A- anh
Incl 8 - Ltr. fr. Mr. R. P. Smith
Incl 9 - Ltr., fr. ir. V. P. Parker
Incl 10~ Ltr. fr. ¥r. 6. G. Wilson

(Sentence confirmed tut execution suspended. G.C.M.0. 360, 12 Nov 1943)
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UNITED STATES 104TH INFANTEY DIVISION

)
) v
Ve )  Trial by G.C.M., convened at
: _ ) Camp Adair, Oregon, 27 July
Second Lisutenant ROBERT )
E. HEBRING (0-1299237), )
414th Infantry. )

1943. Dismissal and total
forfeitures.

OPINION of tHe BOARD OF REVIEW -
CRESSON, LIPSCOMB and SLEEP:R, Judge Advocates

1. The Board of Review has examined the record of trial in the
case of the officer above named and submits this, its opinion, to
- The Judge Advocate General.

2. The accused was tried upon the f0110w1ng Charges and
Specificatlons:

CHARGE I: Violation of the 6lst Article of War.

Specifications In that, Second Lieutenant Robert E. Herring,
.Four Hundred and Fourteenth Infantry, did, without proper
leave, absent himself from his command in the regimental
maneuver area near lewisville School at Camp Adair,
Oregan, from about 1845 June 6, 1943 to about 0030
June 7, 1943.

CHARGE II: .Violation of the 94th Article of War.
(Disapproved by reviewing authority).

Specifiéation: (Disapproved by reviewing authority).
CHARGE III: Violation of the 95th Article of War.
Specification 1: (Finding of not guilty).

Specification 2: In that Second Lieutenant Robert E. Herring,
Four Hundred and Fourteenth Infantry, did, at Camp Adair,

. Oregon, on or about June. 10, 1943, with intent to deceive
Major Robert R. Clark II, Commanding First Battalion, Four
Hundred and Fourteenth Infantry, make a false official
report, as follows: ‘
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| mCOMPANY #D® A14TH INFANTRY
Camp Adair, Oregon

TO WHOM IT LAY CONCERN:

At 1700, June 7, 1943, Lts Herring, Doerr and
. Isaacs started on a reconnaissance to the AA and
‘March Outpost positions of the lst and 2d Platoons
of Co. D.. This protection was furnished for the
Regiment and was the responsibility of the Company
Commander to see that every gun was in position.
1730. Arrived and inspected outpost gun at vicinity
~of Iewisville School BM 278,
1800. Arrived and inspected gun position at vicinity
of BM 300.
1845, Arrived and inspected gun position at McTimmons
and County RD.
1915. Arrived and inspected gun position at vicinity
. of McTimmons School.
© "1945.- Left for Lt. Doerr's gun position and only found
2 positions and the other two were not found.
2245. Started back to bivouac area and returned at 2345
a..ld reported to Major Clark at 2400.

o o ' /s/ T. W. Isaacs .
~ . /t/ T. W. ISAACS, . .
2d Lt., 414th Inf

/s/ Robert E. Herring
/t/ ROBERT E. HERRING,
2d Lt., 414th In.f,

which report when made to said Major Robert R. Clark II
was known by said Second Lieutenant Robert E. Herring to be
. watrue in that said Second Lieutenant Robert E. Herring °
had absented himself from his command during all or a part
of the period covered by said official report.

The accused pleaded not guilty to all Charges and Specifications. He was
found not guilty of Specification 1, Charge III, guilty of the remaining
Specifications, except the words and numbers #numbered respectively
W-20205721 and W-20251657%, in the Specification, Charge II, and of all
three Charges. He was sentenced to be dismissed the service and to forfeit
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all pay and allowances due or to become due. The reviewing authority
disapproved the findings of gullty of the Specification, Charge II, and of
Charge II, approved only so much of the findings of guilty of the Specific-
ation, Charge I, and of Charge I as involves a finding of guilty of absence
without leave from about 1845 o'clock, © June 1943, to about 2100 o'clock,
6 June 1943, approved the sentence, and forwarded the record of trial for
action under Article of War 48.

3. The evidence for the prosecution shows that on the afternoon of
6 June 1943 the accused becamse the acting company commander of Company
D, 414th Infantry, which was in the field near the lewisville School on
the Camp Adair Military Reservation when the preceding company commander
went on leave. The town of Salem, Oregon, is approximately 26 miles
from the lewisville School, which was also 10 miles northwest of the.
headquarters of the 104th Division, and the town of Salem, Oregon, was
26 miles from the headquarters in a northeasterly direction. The
battalion commander, during the period the battalion was in the field,
including Company D, had not given authority or permission to any of
its members to visit Salem, Oregon, or to leave the maneuver area. At .
about 1630 o'clock on 6 June 1943, the accused, Second Lieutenant Travis
W. Isaacs and Second Lieutenant Doerr, all of the same company, failed
to appear at the battalion critique of the problem just completed,
‘although a notice was sent around to all the commissioned and noncom—
missioned officers requiring their attendance. The battalion commander
at 1800 o'clock and again at 2100 otclock visited the quarters of Com=-
pany D in an unavailing effort to locate the three officers (R. 9-11,
12-13, 17, 91-92). .

Private Alford H. Hanlon, Company #D®, f14th Infantry, was a fjeep®
driver for the company, who on 6 June 1943 had been assigned to drive
the company commandsr, and sometime after 1500 o'clock, while driving
the accused,.they encountered another company jeep in which were riding
_Lieutenants Doerr and Isaacs, Sergeants Earl C. Axberg and Randall B.
Rauk, and Private Di Tocco all of Company #D¥, After some rearrangement
of seating in the two jeeps, the party started out to check gun positions
with the three lieutenants in the first jeep, which was driven by Private
Di focco, and with the others following in the second jeep, which was
driven by Private Hanlon. Scme two or three gun positions were checked
but, in searching for the third or fourth, the party became lost on
the country road and evsntually emerged upon the paved highway a few
miles from Salem, Oregon. Proceeding into the town at a high rate of
speed, the leading jeep was stopped some three miles west of Salem about
1845 o'clock by Captain Alexander G. Eagle, 104th Infantry Division
Headquarters, who was driving in the same direction and to whom the -
accused was unable to make an explanation for the excessive speed. After
procuring sandwiches and coffee at a drive-in stand located in the western
outskirts of Salem, the party went to Lieutenant Doerr's apartment a

-3 -
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short distance away. Lieutenant Doerr had expressed a feeling of
41lness and the entire party remained there some 30 to 45 minutes

before departing for the return trip to the camp. On the way back the
party again became lost but with the assistance of some local civilian
travellers arrived shortly before 2400 o!clock. The_ accused reported -
their return to the battalion commander and explained that the delay had
been occasioned because they had lost their way and.the vehicles had been
sgtuck®, without mentioning the visit to Lieutenant Doerr's apartment

At that time the battalion cOmmander was satisfied and did not then,
‘or subsequently, ask the accused for a written report but & few days
. later Captain Elmer H. Bauer, Commander of Company *D*, who on 6 June 1943
had been on other duty, was requested by the battalion commander to
investigate and report on the matter to him. The purported statement,
which is incorporated in Speclfication 2, Charge IIT, was delivered to
the battalion commander by Captain Bauer about 11 June 1943. The state-
ment had been typed by the company clerk shortly after 6 Juns 1943 from
a written memorandum given him by the accused. However, the clerk did
not see the accused sign it and refused to identify the statement offered
as Exhibit ®A* as the identical one typed by him. Captain John L.
Welbourn, S5-1, First Battalion, 414th Infantry, found the statement
‘marked Exhibit ®A®, upon his desk at Battalion Headquarters about 1030
otclock on the morning of 10 June 1943 which was a proper method for
an officer to use in turning in a report, although ordinarily it would
be handed.to the adjutant or personnel officer (R. 16, 18-20, Ex. ®A®,
57-59, 59-60).

The evidence for the prosecution concerning the genulneness of
accused!s signature included the testimony of an enlisted clerk in the
personnel office of the 414th Regiment to the effect that about 8 July .
1943 at the instruction of his superior officer, he took an officer's’
pay voucher to the barracks of the accused, who signed it in his presence,
that he returned the signed voucher to his superior, but that he was
unable to identify it, Exhibit ®B®, as the identical one signed by the
‘accused, although there was ¥only one voucher made per month for an
officer.® The witness also testified that he at that time did not know
the accused but that, when he arrived at the barracks, he asked for the
accused, that an orderly took him to a bunk where a man was lying down '
whom he now recognized as the accused, and that the man on the bunk
‘signed the pay woucher. .The clerk's superior officer testified that only
. one pay voucher per officer per month was drawn, that it was not possible

for an officer to be given more than *one blank for signature®, that
thers was no additional pay voucher for the accused, for July, 1943,
but that. he ®didn't say Lisutenant Herring signed that document*. .The
assistant finance officer of the division identified the War Department


http:identi.fy
http:unable.to

(193)

signature card of the accused, Exhibit ®C%, and testified that it had
been received in due course of regular business shortly after accused
reported to the division, that it was kept in the division finance
office as part of its records, that the card, since its receipt, had
been used as the basls for comparing the signature of the accused,

that the signature of accused on the pay voucher (Ex. ®B%) when compared
with the signature on the signature card would warrant payment of the
voucher, but he had not seen the accused sign the signature card. A
sergeant, who was chief clerk of the officers! section in the personnel
division, identified the accused's ®personnel information sheet®, which
was marked ixhibit #D¥, and testified that all officers, when reporting
to the division for the first time, filed it and that the accused's

201 file showed no claim by the accused for non-payment of pay vouchers.
A handwriting expert identified photographic enlargements of accused's
name on IExhibits A and B as being true reproductions which were marked
Exhibits ®X-A® and "X-BY, and testified that the signatures of Robert

E. Herring appearing on Exhibits #i®, ¥3% and ®C? were all written by
the same perscn. Over the objection of the defense that the accused!'s
signature to none of them had been proved, the court admitted all of the
exhibits into evidence (R. 40-43, 53=56, 43-46, 46=~50~51=52-60-64).

4o A moticon for findings of not guilty to all Specifications and
Charges having been overrulad, the evidence for the defense as presented
by the testimony of Lieutenant Isaacs, shows that on the evening of 6
June 1943 the actions of the accused were substantially the same as
shown by the evidence for the prosecution. However, prior to starting
into the town of Salem, Lieutenant Doerr . had complained of a terrific
headache and the party had become lost both before reaching the paved
road leading into the town and again while attempting to return to camp.
The witness had not accompanied the accused when he reported to the
. battalion commander that the party had retwrned. A few nights later,
Captain Elmer H. Bauer, Commander of Company "D#, told the witness and
the accused myjell you and Lieutenant Herring will make a statement to me
reporting where you were every hour when you left the Regimental

Sivouac#. The witness and the accused then contacted the battalion
commander who sald that he did not want a statement at all., The witness
admitted his signature to the statement involved, Exhibit ®A%, but did
not testify that the accused had signed it or to any other fact relative
thereto except that he had been punished under Article of Var 104 fer it
‘and the court sustained the objection of the defense to further questions
concerning it for the reason that the answers to them might tend to
ineriminate the witness (R. 73-81).

The evidence for the defense, elicited from ten of his fellow
officers, including the regimental chaplain, further shows that the ac-
cused was of excellent character, had a fine reputation, was an efficient
officer, and had a good reputation for truth and veracity. It was
also shown that Lieutenant Ifoerr became ill shortly after 6 June 1943

- -
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from an undefined ailment, was taken to the hospital, and had not yet
returned to duty, oelng confined to Barnes General Hospital on the date
of the trial.

o The defense announced that the accused had been advised of his
rights and that he elected to remain silent (R. 81-92).

5. The Specification, Charge I, alleges that the accused did,

swithout proper leave, absent himself from his command® ™ * 3 from
about 1845 June 6, 1943 to about 0030 June 7, 1943®. Only so much of
the findings of guilty of the Specification of the Charge, and of the
Charge, as involved a finding of guilty of absence without leave from

about 1845 June 6, 1943 to about 2100 June 6, 1943 was approved. It is,

therefore, necessary to determine whether the evidence was legally

sufficient to support the findings of guilty thereof under applicable
legal principles.

The elements of this offense and the proof required for conviction
thereof are as follows:

2% % # (a) That the accused absented himself from his
command, # # 3%, station, or camp for a certain peried, as
alleged; and (b) that such absence was without authority
from anyone competent to give him leave.* (f.C.M., 1928,

.par. 132).

The evidence is uncontroverted that the battalion commander had
not given permission or leave to the accused or to any other member
of the battalion to visit Salem, Oregon, on 6 Juns 1943. The testimony
of the battalion commander himself to this effect is clear and un-
challenged. Equally as clear and unchallenged is the testimony of
numerous witnesses to the effect that the accused at about 1845 ofclock
on 6 June 1943, with other members of his party, had left the maneuver
area, was upon the highway driving into the town of Salem, Oregon, where
food was obtained and Lieutenant Doerr's apartment visited for some
forty minutes before undertaking the return trip to the camp. The time
elapsing during these activities was from about 1845 o'clock to about
2100 o'clock on-6 June 1943. Although the accused's departure from duty
was possibly caused by Lieutenant Doerr'!s headache, which developed within
a short time thereafter into.a protracted illness requiring hospitaliza-
tion, the evidence establishes beyond a reasonable doubt every element
of the approved findings of guilty.

The- findings of guilty of the Specification, Charge I, and of Charge
I, as approved by the reviewing authority, are amply sustained by the
competent evidence introduced by the prosecution as well as by the evidence
presented by the defense.,
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6. Specification 2, Charge III, alleges that the accused did, on or
about 10 June 1943 with intent to deceive his superior officer, make a
false official report, as set forth in this Specification, and that this
report was known by the accused to be untrue.

"Notwithstanding the strenucus objection of the defense to the
admission into evidence of the statement forming the foundation for the
Specification, upon the contention that the genuineness of accused's
signature had not been adequately established by competent evidence, it
and the other exhibits relative to accusedt!s signature were properly
admitted because the authenticity of the signatures were competently and -
satisfactorily established. However, the proof of the mere execution of
the statement does not fulfill the requirements of the proof of the
conmission of the offense alleged. The offense charged is that the ac-
, cused, with intent to deceive liajor Clark, did on or about 10 June 1943
make a false official report to Major Clark, which the accused knew to
be untrue. To make a false official report encompasses not -only the
execution thereof but also its delivery because without delivery the
full act is not consummated and, certainly, without delivery thereof no
intent to deceive could arise. The only evidence offered by the pro-
secution in an attempt to establish the delivery of the statement is
the testimony of Captain Welbourn, S-1 of the battalion, that he found
it on his desk at the battalion headquarters about 10:30 o'clock on the
morning of 10 June 1943 when he returned from the company orderly room.
Captain Welbourn, when asked whether it was the usual procedure for
officers to hand in reports by placing them on his desk, replied:

"jell the Battalion Headquarters isn't an administrative
headquarters., We don't get very many reports like that but
"it would be proper for an officer to hand in a report in
that manner. Its a normal rule it should be handed to the
Adjutant or personnel and shouldn't just be left thers".

the record is void of any direct evidence upon how, by whom, or upon whose
authority the statement was placed upon Captain Welbourn'!s desk. Two men,
the ‘accused and Lieutenant Isaacs, had signed it. It had been prepared
by them at the :equest of Captain Bauer and not Captain Welbourn. The
battalion cemmander had told them that he did not want a statement and
that it was,all.Captain Bauer's idea. liore reasonably then, it would have
been delivered;:if at all, to Captain Bauer and not left upon Captain
Welbourn's desk. Furthermore, two men had signed it, as above stated,
and 1t was shown to- have been in thelr joint possession. The evidence

v e I




""doea not sho' mthar it was placed on Captain Welbonm!s dosk by both

- "of them, by one of them with the authorization and consent-of the

. other, or by somsane else, with or without the suthorization of the :
accysed, of Lieutenant-Isaacs or of both of them. All of the evidence .
of the delivery of the statement by the accused, or by his authority . .
or consent, is purely circumstantial, ®Whers circumstantial evidence
" is.relied upon as proof of guilt, all the circumstances must be in- " .
- . consistent with any reasonable hypothuis of the defendant's innocence®:
. (bpig. Ops. JAQ, 1912-4Q, par. 454 (82)). The evidence, therefore, ,
.- does not, beyond a reasonable doubt, establish the delivery. of the -
statement by the acoused or by his authority and, fallihg in that -
© essential, it ipso falls to establish that the 1ntont to docoiu
N ‘cxisted. which is oq tatal to° tho zuil o

sl ey lnothcr resson appurl from the mogations ot the Spocinca-

- tiom why the findings of guilty thereof and of Charge IIT cannot be

~ . sustained when viewed in the 1ight of the evidence revealed by the : = -
.. record, Ths statement clearly recites that the actions of the Aoouud
therein stated toock place on 7 Juns 1943. There is no substantial evide
_ence in the record that the accused on that date did not perform the
acts recited in the statement. On- the contrary, all of the svidence ..

- 4n. the record relates to the actions of the ascused on 6 June 1943

" eancerning which the mumontonitltmuonn.otpnrporttodod.

. Consequen the proof does not support the allegaticns of the spui-

" fication relative to the veracity of the statement!s ocnmn, ‘whieh : a A

__ are alleged %0 be false, and perforce-the statement was not then ham
by tho uound to be \mtruo or made nt.h inteat to duuvo. v T e
S m. svidence tor tiu proueuucn therotm dou not uubnah qud
.~ & reasonable doubt every eseential elembnt -of: the offense alleged by -

~ Spedifioation 2, Charge III.' Consequently, in the opinion of the Board

- ~.of Raview the svidence is insufficient to sustain the findings of’ mu-lty
~ of Specification 2, Charge III, and of Charge III, or to show tho ooa-
vmiuim ty tho ueund o.'. w lunr moludnd ot.‘.onu. g RS

: (G mtwmmntnow-mmumodilaonn‘lofqo. .
Ho was inducted into the sdervice 2 Juns 1941, transferred to Enlisted -

- Reserve Corps in August, 1941. recalled to active duty in January, 1942; o

. .attended 003 ab Fort Bemning, Oeorgis, commissicned second lhmmt

- on 11 November 1942 tndcn mﬁn dutytithmm Infantry hcm 2

mombcr 1%2 to date. . .

: 8, The oourt was hgany ecnltituud. lla errors hjmﬂy atfoat-
"ing the substantial rights of accused were camitted during the. trial, -
For thnrouon- mtod, mwamuammmmﬂ

~ . ERE . L .
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of trial is legally sufficient to support the findings of guilty
of Charge I and its Specification, as approved by the reviewing
authority; legally insufficient to support the findings of guilty
of Specification 2, Charge III, and of Charge III. Dismissal is
authorized upon conviction of violation of Article of War 6l.

%M QCJ/(\}LZW'V\—, | , Judge Advocate

Co Judge Advocate

&WM@%M_, Judge hdvocate
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SPJGN
CM 239502

- l1lst Ind.

War Department, J.A.G.0.,] 7 SEP 1943 - To the Secretary of War.

1. Herewith transmitted for the action of the President are
the record of trial and ths opinion of the Board of Review in the
case of Second Lieutenant Robert E. Herring (0~1299237), 4l4th Infantry.

2. I concur in the opinion of the Board of Review that the re-
cord of trial is not legally sufficient to support the finding that .
the accused made a false official report (Spec. 2, Chg. III), legally
sufficlent to support the sentence and to warrant confirmation thereof.
I recommend that the sentence be confirmed but commuted to a reprimand

3. Inclosed are a draft of a letter for your signaturs, trans-
mitting the record to the President for his action, and a form of
Executive action designed to carry into effact the foregoing recom-
mendation ahould such action maat with approval.

W Q ~QJ\
' . Myron C. Cranmer,

Major General,
. The Judge Advocate General.

.

3 Incla. : :
 Incl 1 - Record of trial. ‘
Incl 2 - - Dft. of 1ltr, for ' ~

. sig. Sec. of War. -
Incl 3 - Form of Executive
. acti.on.‘

(Sentence confirmed tut commuted to reprimand. G.C.M.0. 384, 2 Dec 1943)

-10 -
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Army Service Forces
In the 0office of The Judge Advocate General

Washington,D.C.
’ )
' =8 SEP 1843 '
SPJGH - ]
CM 239551
UNITED STATES g SECOND AIR FORCE
- Ve ) 'I‘rial by GOCOMO, con-
) vened at Geiger Field,
Second lLieutenant PHILIP ) Washington, 11 August
M. HAAS (0-736189), Air ) 1543. Dismissal.
Corps. )

OPINION of the BCARD OF REVIEW
HILL, DRIVER and LOTTERH(S, dJudge Advocates.

1. The Board of Review has examined the reéord of trial in the
case of the officer named above and submits this, its opinlon, to The
Judge Advocate General. .

2. The accused was tried upon the followjng Charge and Specifi-
cation: A

CHARGE: Violation of the 58th Article of Wa.r.

Specifications In that Second Lieutenant Philip M. Haas,
5l2nd Bombardment Squadron, 383rd Bonmbardment Group
(H), Arny Air Forces, did at Army Air Base, Rapid City,
-South Dakota on or about May 19, 1943, desert the’
service of thé United States and did remain absent in
" desertion until he was apprehended at Omaha, Nebraska
on or about Ju.'ly 11, 1943.

He pleaded not guilty to the Cha.rge and Specification. He was found
guilty of the Specification, except the words %desert® and "in desertion®,
substituting therefor the words wabsent himself without leave from® and

- "without leave", and not guilty, of. the Charge but guilty of a.violation

~ of the 61st Article of War. He was sentenced to be dismissed the
service. "The reviewing authority approved the sentence and forwarded the
record of triel for action under the L8th Article of War.

. 3. In May 1943 the 542nd Bombardrent Squadron s 383rd Bombardment
Group was located at Army Air Base,” Rapid City, South Dakota. First.
Lieutenant James L. Coley, Squadron Adjutant, who supervised "the work
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. on the orning Report", had some correspondence with accused, called
the operations officer, asked him to get in touch with accused, called .
the group adjutant and asked him if the group had any knowledge of the
whereabouts of accused. The operations officer said he had not heard
from accused for some time and gave the approximate date when he saw
accuseds The group adjutant said that the group did not know where
accused was and that he "must be AWOLM, Lieutenant Coley tpld First
Sergeant Robert V. Button, 542nd Bombardment Squadron "to enter the
remarks and to drop Lieutenant Haas to AWOL". The morning report of
5h2nd Bombardment Squadron for 27 Xay 1943 (Ex. A) showed accused
(attached) from duty to absent without leave effective 19 llay, and
(ebsent without leave) relieved from attached and assigned effective -
23 Yay. The entry was made by "the clerk" under the svpervision of
Sergeant Button, who checked it. It was initialed by Lieutenant Coley A
‘and lajor Kermit D. Nesserschmitt. . Lieutenant Coley did not have any
‘contact with accused after the time of the entry until about the middle
of July, and accused did not report in for duty at any time or tele~
vhone (R. 6-10). ' :

On 11 July 1943 accused was apprehended in Omaha, Nebraska by
First Lieutenant William A. Hayward. First Lieutenant Elnord L. Grosz
returned accused from the custody of authorities at Fort Cmaha, Nebraska
to his organization at Geiger Field, Washington., After Iieutenant
Grosz had warned accused of his rights and that anything he said might
be used against him, accused admitted that he had been MAWOL from about
" the mid?le of ¥ay, 1943, until he was picked up in Omaha® (R. 11; Exs.
B and C). . .

L. The accused testified substantially as follows:

Upon graduation from Luke Field Advanced Training School on
L Jarvary 1943 as a fighter pilot, he was looking forward -to going into
combat with his associates. He was sent to Salt Lake City and then
assigned to Heavy Bombardment Squadron, Walla Walla, Washington, as a
co-pilot. He was disappointed, as he wanted to be a fighter - pilot. He
worked hard and did his best until he reached Pierre, South Dakota. At
the end of his training there, he was sent back to Rapid City, while
the others who had been in training with him probably went to a port of
embarkation. Upon his return to Rapid City he was told by the operations
cfficer of his juadron, the 542nd, that he would await further training
as an ipstructor pilot. He was discouraged and restless and went
through five weeks of inactivity. His mother had written him and expected
him at hore. Tinally the day came for his "check ride". During the test
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he did net do very well, and was told that he could not be accepted as
first pilot material and would be returned to first phase’ training.
That evening he went to a home about five miles from Rapid City, with
friends, most of whom were flight commanders. He spent sbout three
days there with these friends, rode, fished, had a "grand time", and
‘did too much drinking. He then decided that since he had been in-
active he would go home to see his mother ‘and father (R. 14-15).

. Accused got on the train without returning to the base, tock
with him only what was in his bag, went to Minneapolis and then to
Chicago to see a girl who was attending Northwestern University. When
he had been gone &bout two weeks, he went to St. Louis to visit his
parents, spent five or six days there, went to Kansas City and Topeka
to visit his grandparents and see old friends, and then went to Lincoln,
Nebraska with his grandfather to see the uncle. of accused, who was in
the Army and stationed at that place. At this time accused had re- :
covered from his despondency and desired to return to his organigzation.
The family of accused were worried about his uncle, who had been -
emotionally upset since childhood. For about a week and a half accused
conferred at night with an officer at Lincoln Air Base in an effort to
accomplish the discharge of his uncle, At Lincoln accused met a girl,
married her, and .then procesded to Omsha, on the way to Rapid City. He
did not know that he could report to the Army Air Base at Lincoln. He
was apprehended in Omaha on 11 July (R. 15-17). ‘ : :

When accused left Rapid City he was drinking more than he was
accustomed to. During his absence he wore his uniform and intended to
return to his organization. He was not dissatisfied with the military
service. Accused thought that the cause of his absence without leave
was drinking and also "an emotional upset®. From 19 May to 11 July he
did not submit a pay voucher. %hen apprehended at the Hotel Blackstone
in QGmaha, he was asked if he was "AWCL® and replied "Yes I am". He was
then taken to Fort Omaha. Accused had never done any drinking or smok-
ing until he was 21 years old, at the request of his father and be-
‘cause he was in rigid training as an athlete. He had never done o
drinking to excess until after he was commissioned (R. 12-1l, 17-23).

5. The morning report entry was inadmissible to prove the begin-
ning of the absence, because Lieutenant Coley, who initialed the report,
obtained his information with respect to the absence of accused by
telephoning the group adjutént and the operations officer. It is clear
that Lieutenant Coley based his action on information acquired from
these officers, ‘and himself had no personal knowledgg of the absence
(Dig. Op. JAG, 1912-30, sec. 15073 CM 235717, Bickmore).
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. The absence without leave for substantially the period alleged
is, however, otherwise shown-by the admission of accused to Lieutenant
Grosz that he had been absent without leave from the middle of May
1943 until he was apprehended in Omaha on 11 July;-by the testimony of
Lieutenant Coley that he had no contact with accused, who did not
report for duty, from the date of the morning report entry to the

- middle of July; and by the testimony of accused. In the opinion of the
Board of Review the competent evidence is of such quantity and quality
as practically to compel, in the minds of -conscientious and reasonable
men, the finding of guilty. Therefore, the erroneocus recsipt in evi-
dence of the morning report entry showing the initial absence did not
prejudice any sutstantial right of accused (CM 235717, Bickmore;

CM 237711, Fleischer).

-+« 6. Consideration has been given to a letter dated 19 July 19L3
attached to the record, from First lieutenant William A. Hayward, who'
apprehended accused, .wherein it is stated that Lieutenant Hayward had
observed accused from 11 July to about 18 July 1943, that the letter was |
written without the suggestion of accused, and that clemency was recom-
mended because of the writer's firm belief that accused would make good.

7. The accused is 22 years of age. The records of the Office of
The Adjutant General show his service as follows: Aviation cadet from
16 April 1942; appointed second lieutenant, Army of the United States, .
~ and active duty } January 1943. g

8. The court was legally constituted. No errors injuriously af-
fecting the substantial rights of the accused were committed during the -
trial. The Board of Review is of the opinion that the record of trial

" 1s legally sufficient to support the findings of guilty and the: sentence,
and to warrant confirmation of the sentence. Dismissal is authorized
upon conviction of a violation of the 61st Article of War.

(oo
(Sick) : ,Judge Advocate

aém_ sJudge Advocate

sJudge Advocate
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1st Ind.
War Department, JeA.G.O., 10 SEP 1943 - To the Secretary of War.

1. Herewith transmitted for the action of the President are
the record of trial ard the opinion of the Board of Review in the
case of Second Lieutenant Philip ). Haas (0-736189), Air Corps.

2. I concur in the opinion of the Board-of Review that the
record of trial is legally sufficient to support the findings of
guilty and the sentence, and to warrant confirmation of the sentence.
The accused was absent without leave from about 19 May to 11 July
:19&3. I recormend that the sentence to dismissal be confirmed and
carried into execution.

3. Inclosed herewith are the draft of a letter for your signa- ‘
‘ture, transmitting the record of trial to the President for his action,
and a form of Executive action carrwung into effect the recommendation
made aboves :

~_1¢4,&~7~4y__ C . G§L-§.-aa»—- .

- Myron C. Cramer,
Yajor General,
. The Judge Advocate Ceneral.
. 3 InClS.- '
Incl.1l~ Record of trial.
Incl.2- Drft. 1ltr. for sig.
. Sece of War.
Incle3='Form of action.

 (Sentence confirmed tut execution suspended. G.C.M.0. 327, 26 Oct 1943)
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WAR DEPARTMENT
Amy Service Forces
In the Office of The Judge Advocate General
Washington, D.C.

SPJGN
C¥ 239576

Lo . 8 0CT 1943

UNITED STATES : ARMY AIR FCRCES .
. SOUTHEAST TRAINING;CHVTER
v, . / '

First Lieutenant GEORGE H.
PECK (0-1287937), Air Corps.

Trial by G.C.M., convened at
Selman Field, Monroe, Louisiana,
26 July 1943. Dismissal.

Nt S e s Nt ar it

OPINION of the BOARD OF REVIEW
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates.

1. The record of trial in the case of the officer named above
has been examined by the Board of Review amd the Board submits this,
its opinion, to The Judge Advocate General.

2. The accused was tried upon the following Charges and Specifi-
cations: :

CHARGE I: Violation of the 93rd Article of War.

Specification: In that George H. Peck, lst
Lieutenant, Air Corps, did, at Monroe, Loulsi-
ana, on or about March 29, 1943, with intent
to defrand, falsely mske in its entirety, a
certain check in the following words and
figures, to wit:
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The Ouachita National Bank 84-31 ~
in Monroe' Monroe, La. March 29, 1943.

Pay to the - , .
-orderof - Cash ' $25.00
Twenty-five i)ollars and 00/100 Dollars

.19—This check is in full settlement of account as

shown hereon.
Acceptance by endorsement constitutes receipt in full.

) s H. L. Sigmor
Which said check was a writing' of a private nature,

which might operate to the prejudice of another.

CHARGE II: Violation of the 95th Article of War.

. Specification I:. (Finding of not guilty on former t_rial).

Specification 2-. In that Gelorge He . Peck; lst ‘Iieutenant;

Air Corps, being indebted to the Frances Hotel, in

the sum of $449.16 for services and merchandise in-
curred and money advanced while a guest of said hotel,
which amount became due and payable from on or about

.February 11,1943, did, at Monroe, Iouisiana, from

on or about February 11, 1943 to date, dishonorably
fail and neglect to pay sald debt. : _

Specification 3: In that George H. Peck, 1st Meutenant,

Air Corps, having on or asbout January 12, 1943, be-
come indebted to A. K. Touchstone, doing. business

as Three Way Finance Company, in the sun of $130.00 .
for money loaned,and having failed without due cause
to liquidate said indebtedness, and having on or
about February 12, 1943 promlsed said Three Way
Finance Campany that he would on or about March 1,
1943, pay on such indebtedness, the sum of $57.58,
did, without dus cause, at Monroe, Ioulsiana, on

or about March 1, 1943 di.shonorably fail 'bo keep
said promisse.

Sped.ﬁ.cation L (Disapproved by the reviewing authority').' ;
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Spéc:i.ﬁ.cation 53 (Dlsapproved by reviewing authority).
'Specification 6: (Lisspproved by reviewing authority).
CHARGE III: Violatlon of the 96th Article of War.

Spesification: In that George H. Peck, lat ILieutenant,
- Alr Corps, did at Selman Fleld, Monroe, Louisiana,
~on or about March 15, 1943, borrow from Frank J.
- Zigmont, Private, 922nd Guard Squadron, Selmen -
‘Field, Monroe, Louisiana, an enlisted man under his
immediate comand, the sum of sixty dollars (860.00).

He pleaded not guilty to.and was found guilty of all Charges a.nd Specifi-.
cations. He was sentenced to be dismissed the service. The reviewing
authority disapproved the findings of guilty of Specifications 4, 5 and
6, Charge II, approved the sentence, and forwarded the record of trial
.for action under Article of War 48.

. 3. The evidence for the prosecution shows that on 7 October 1942,
the accused and his wife registered in the Hotel Frances, Monroe,
Iouisiana, where he had formsrly resided for some time. During his
former residence therse he had kept his account current and upon leaving
had paid his account in full. From 7 October 1942 until 31 March 1943,
when he lsft by request, he had incurred a bMill of $1085.34 for room
rent, telephone and telegraph charges, laundry service, cafe purchases -
and cash advances Gpon wiich he had paid the sum of $645 on various
occasions. The last payment was in the sum of $130 on 11 February
1943. Sinca this latter date no further payment had been made notwith-
standing repeated requests therefor and numerous promises by the accused
‘%o comp]y)ﬂmreuith. The balance of 5440.31. was still due and unpaid

Ro 18‘2. [ ]

. On 12 Jamary 1943 the accused borro-ed mo from the Three
Way Finance:Company, repayable in five monthly installments of $25.79
each, commencing on 12 February 1943. At the time the loan was made,

the accused indicated to the manager of the finance company that he
intended to use the money to pay house rent in advance. The accused

dld not pay the first installment when it matured but promised ths
manager of the company to pay two installments on 1 March 1943 which
promise was not performed.  The accused promised to come to the company's
office on 10 March 1943 btut failed to d so. In response, however, to
anothar telephone call on 11 lla.rch 1943, he eppeared at the office and
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offered to pay $10 on the loan which payment was refused but his ac-
count was renewed as of that date upon his promise to report to the
office again on 13 March 1943 and to pay two installments on 20 larch
1943. The accused did not keep these promises but subsequently a
iajor Baker paid the account in full by maidng two payments, $102.67
on 5 iiay 1943 and the balance of $45.98 on 3 June 1943 (R. 21-23).

Private Frank J. Zigmont, 922nd Guard Squadrcn, who had
testified at the former trial, was at the timeof the instant tnal,
on furlough. The defense, however, interposed no objection to the
action of the court reporter in reading into evidence the former
testimony of Private Zigmont, which shows that about 15 March 1943,
the accused, who was then gunnery instructar of his organization, borrowed
%60 from Private Zigmont which was to be repaid at the end of the month.
The money was not repaid as agreed, and Private Zigmont did not approach
the accused at any time to request payment, but the loan was repaid either
%n the i‘.u)'st week of April or May 1943, in cash, delivered by Major Baker
He 23-25

: On or about 29 March 1943, the accused drew a check on the
Ouachita National Bank in Monroe, Louisiana, for cash in the sum of $25,
signed it with the fictitious name of "H. L. Sigmor®, endorsed it with
his own signature, and cashed it at the Selman Field Exchange. The check
was dishonored by the bank which returned it to the exchange with the
notation thereon of "Unable to locate account". The signature on the
chack of "H. L. Sigmor" was shown to be in the accused's handwriting

by the testimony of a handwriting expert, and the cashier of the bank
testified that neither the accused nor "H. L. Sigmor" had an account

in the bank on or about 29 larch 1943 or at any other time. The investi~
gating officer testified that, during the investigation and after the
accused had been fully apprised of the Charges and Specifications and

of his rights to speak or remain silent, the accused orally admitted
signing "H. L.-Sigmor" to the check and that the Charges and Specifica- .
tions were true. [The accused then signed a sworn statement admitting
that the Charges and Specifications were true and correct which was
- admitted into evidence over the belated objection of the dsfense that

it was not a confession under the true meaning of the word (R. 7-9,
9-11, 12, 15; Exs. 1-4). oy

A After the prosecution had rested, the defense moved for”a
finding of not guilty of all Specifications, Charge II, and Charge
IT,.-asserting that there was an insufficiency of evidence to establish
a dishonorable failure to pay the debis in question. This motion was,
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hcwever, denied and the accused, after having been advised of his rights
relative to testifying or remaining silent, elected to testify. He
testified that in the latter part of April 1943, he was called before
Colonel Naiden and Major Baker. It was' -suggested that.he retain only

$20 out of his monthly pay of about $285 and permit Major Baker to
distribute the balance of about $265 to his creditors until all of his .
obligations were paid. To this suggestion he readily agreed and all of
his debts were thereafter paid except the hotel bill which would have -
been reduced materially by a payment, except for the fact that the de-
livery of his last check for June 1943, had been delayed. He had lived
at the Hotel Frances from 15 August 1942 until about 2 Octobel 1942 when
he checked out after paying his bill in full. He had endorsed his checks
for April, May and June 1943 to Major Baker who allowed him $20 from each,
and ddstributed the balance to his creditors. He had discontinued de-
ductions for insurance and bonds in order to accelerate the liquidation of
his debts. The charges had been preferred on 19 May 1943, since which :
date he had not been off the limits of the field (R. 26~29).

A former commanding officer of the acqused, by deposition,
testified that he rated the accused "superior® for military knowledge
and efficiency and as a trainer and leader of small units of enlisted
men. Certified copies of accused's record in Officer Candidate School,
‘showing him second in leadership out of a class of 248, and three ef=-
ficiency ratings from 1 October 1942 to 31 March 1943 showing ratings.
of "Superior®, "Very Satisfactory" and "Excellant" , respectively, were
introduced into evidence (R. 9; Exs. A-E). . -

. 5.. The Speciﬁ.cation, Charge I, alleges that the accused at Monroe,
Louisiana, on or about 29 March 1943 "with intent to defraud, falsely" -
made in its entirety the described check "which said check was a wiriting
of a private nature, which might operate to the prejudice of another®.
The offense charged thereby 1s that of forgery which is defined as:

% % % the false and fraudulent making or al- - -
tering of an instrument which would, if genuins,
apparently impose a legal liability on another or
change his legal 1iability to his prejudice.

#* * T

"The writing must be false — must purport to
be what it is not. # % & Forgery may also be com-
mitted by signing & fictitious name, as where a per-
son makes a check payable to himself as drawee and
signs it with a fictitious name as drawer® (M.C.M.,
1928, par. 14931). : _ .
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The evidence, when measured by the foregoing legal principles,
establishes the’ guilt of the accused of the offense charged beyond a
reasonable doubt. The testimony of the investigating officer, the hand-
writing expert and the party cashing the check, even without the aid '
of the accused's written and sworn admission, conclusively shows that
the accused made the instrument in its entirety. The testimony of
these witnesses and the evidence furnished by the check itself amply
corroborates the written and sworn admission. The evidence is,
likewise, conclusive and uncontradicted that the accused cashed the
check, received the money in the face amount thereof, and that he did
not have an account at the bank upon which it was drawn either in his
own name or the rfictitious name used. The prosecution, therefore, ad-
duced competent evidence to establish, beyond a reasonable doubt, every
element of the offense alleged by the Specification, Charge I, and
legally sustams, therefore, the findings of guilty of the Sped.i‘ication,
Charge I and of Charge I.

6. Specifications 2 and 3, Charge II, allege that the accused, during
specified periods, dishonorably failed and neglected to pay two separate
debts, one in the amount of $449.16 due the Frances Hotel and the other
in the amount of $130 due the Three Way Finance Company. The offenses
are charged in violation of Article of War 95 and the following authorities
ars, therefore, controlling

‘NThe mere failure by an ofﬁ.cer to keep his
promise to pay a debt is not a dishonorabls act in
violation of A.W. 95 unless the promise to pay is

- made with a false or deceitful purpose, or unless
the failure to pay is characterized by a fraudu-
' lent design to evade payment. C.M. 220760 (1942)."
* (Bull. JAG, Vol. I (1942), par. 453 (13), p. 22).

"An off:n.cer was charged with 'dishonorably!
failing to meet his obligations and to keep a pro-
mise to meet them, in violation of A.W. 95. The
court found, by substitution, that accused 'wrong-
fully' failed to meet his obligations and to keep
the promise in violation of AW. 96. Held: Such
findings dre legally insufficient to support a
conviction. The failure of an officer to pay a
pecuniary obligation or to keep a promise to do
80 18 not a military offense unless characterized

. by dishonorable conduct, such as deceit or a fraudu-
- lent design to- evade payment. C.M. 221833 (1942)."
N (Idan., Pe 106)0
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" MAccused was found guilty of dishonorable failure
and neglect to pay two promissory notes owed by him and
‘failure to keep a promise to pay another note, in viola -
tion of AW 95. There was evidence that accused was finan-
clally unable to meet all his debts, his income in the '
Army being much smaller than it had been in civilian life,
hut that he could have made substantial partial payments
on the notes in question. Held: The record is legally
sufficlent to support the findings of guilty. Fallure
by accused to meet his obligations to the extent his
income permitted was dishonorable. C.M. 228894 (1943) .»
(Bull. JAG (1943), par. 453 (13), p. 64).

Applying these principles to the evidence adduced it is apparent
that the conduct of the accused toward the two debts in question does not
reflect either a - frandulent purpose or a deceitful design to evade payment.
The evidence, on the contrary, reveals .that although the accused had become
entangled with financial obligations with various creditors over and above
his present ability to meet such obligations, currently, he had, upon
realizing his financial condition, been making an honest effort to discharge
all his debts. ‘On 11 March 1943 he offered a partial payment to the finance
company which was refused. Subsequsntly,. on 31 March 1943, he was requasted
to move out of the hotel. In the latter part of the next month, by agreement,
Major Baker, under the superwision of Colonel Naiden, undertook the liquida-
tion of accused's dsbts by distributing among his creditors his monthly pay, .
less the sum of $20 which he was permitted to retain. - In this fashion all
of his debts had been paid prior to the instant trial except the hotel bill
which had not been reduced because Major Baker had made no payment thereon
as the delivery of the accused's last pay check had been delayed. Thesse
facts do not establish beyond a reasonable doubt that the accused "dishonorably*
neglected or failed to pay his debts. In view of these facts,the admissions
contained in the accused’s sworn and written statement that he had read all
the Charges and Specifications and that they are true and correct, are mani-
festly insufficient to supply the necessary evidence of a deceitful purpose
- and a fraudulent design. The evidence, therefore, is:insufficient to sup-
port the findings af gm.lty of Specificatlons 2 and 3, Charge II, and of
Charge II.

7. The Speciﬁoation, Charge III, alleges that the accused on or
about 15.March 1943, at Selman Field, Monros, Louisiana, borrowed the sum
of $60 from an enlisted man under his immediate command. The offense
alleged is purely a nn.]itary one and the follomng authorities are con-

, trolling.
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"The act of an officer in borrowing money from -
noncommissioned officers of his organization is con-
duct which is clearly prejudicial to good order and
military discipline within the meaning of A,W. 96.

C1 221833 (1942)." (Bull. JAG (1942), pare 454 (19),
p. 106) (See also Cif 117732 (1918) and CM 130248 (1919),
Dig. Ops. JiAG, 1912-40, par. 454 (19))e .

The testimony of Private Frank J.- zlgmont at the former trial
was - read into evidence without objection by the defense, and is corroborated
by proven admissions made by the accused in his written and sworn statement.
This testimony conclusively establishes that the accused on or about 15
larch 1943 borrowed the “sum of $60 from the witness, who was an enlisted
man in the same urganization. Consequently, the prosecution adduced com=
petent evidence of every element of the offense charged by the Se cification,
gharge IT, ample beyond a reasonable doubt to support the findings of guilty
of the Specification, Charge III, and of Charge III.

»8. "The accused is about 36 -years old, The records of the War Department
show that he was inducted on 7 ;arch 1941 at Camp Upton, New York, that he
was -honorably discharged on 13 October 1941 as being over 28 years of age and
placed in’the Enlisted Reserve Corps, that he was recalled to active duty on
27 Janvary 1942 and served until 15 July 1942 vhen he was discharged to ac—
cept a commission as a second lieutenant on ¥ July 1942, that since such
latter date he has been on active duty as an officer, and that on 10 December
1942 he was promoted to first lieutenants

9. The court was legally constituted, For the reasons stated, the

. Board of leview is of the opinion that the record of trial is not legully
“sufficient to support the findings of guilty of Specifications 1 and 2,

Charge II and Charge II; legally sufficient to support the findingsof

gullty of .Charge I and its Specification and Charge III and its Specifi-
-cation; legally sufficient to support the sentence and to warrant confirm-
ation thereof. Dismissal is authorlzed upon conviction of a violation of = -
‘ Artlcle of “ar 93 or 96.

%L&y ép W Judge Advocate.
M% Judge Advocate.
MM , Judge Advocate.

7 =7
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Var Department, JeAG.0.y ' 14 0CT 1943 - To the Secretary of War.

l. Herewith transmitted for the action of the President are
the record of trial and the opinion of ths Board of Review in the
case -of Iirst lieutenant George H. Peck (0-1287937), Air Corps.

. 2. I concur in the opinion of the Board of Review that the
record of trial is not legally sufficient to support the findings

of guilty of dishonorably failing and neglecting to pay an indebted-
ness of $449.16 and of falllng to keep a promise to make a payment
of $57.58 on a loan of %130 (Specs. 2, 3, Chg. IT and Chg. II); le-
gally sufficient to support the findings of guilty of fraudulently
making a check in the sum of $25, in violation of Article of War 93
(Chg. I and its Spec.), and of borrowing $60 from an enlisted man,
in violation of Article of War 96 (Chg. III and its Spec.), legally
sufficient to. support the sentence and to warrant confirmation thereof.
I recommend that the sentence of dismissal be confirmed and carried
into execution.

3. Inclosed are a draft of a letter for your signature, trans-
mitting the record to the President for his action,*and a form of
Executive action designed to carry into effect the foregoing recom-
mendation should such action meet with approval. :

» W Qf@/\w_

Wyron C. Cramer,
Major Genseral,
The Judge Advocate General.

3 Incls.
Incl 1 - Record of trisal.
Incl 2 - Ift. of ltr. for
Sig. Sec. of War.
Incl 3 - Form of Executive-
actione.

(Findings of gullty of Specifications 2 and 3, Charge IT, and
Charge II, disapproved. Sentence confirmed.
G.C.M.0. 372, 15 Nov 1943)
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UNITED STATES g 75mmmrmnxvxsxm
Ve ) Tria.l by G.CoMas conmed at .
e )  Fort Leonard Wood, Missouri, -
) 19 August 1943. Dismissal,
) total forfeitures and confine-
) ' ment for five (5) years. = = -

Second Iisutenant FRANCIS
0. MULROY (0-1317188), 289th
Infantry.

~ OPINION of the BOAFD OF FEVIEW - |
CRESSON, LIPSCOMB and SLEEPER, Judge Advooltea

I The reoord of trial in the case of the officer na.med above.
has been examined by the Board of Review and the Board: suhmita tiis,
its opinion, to The Judge Advocate General. : _

26 '.l'he a.ccused was tried upon the following Charges and Speci-:
. fications: R

}cmRGE It Violatlon of the 6lst Articlo ot Tar.

: Spec:l.fication: In that Second Lieutenant Francia Mulroy,.
© Company M, 289th Infantry, did, without proper leave,
. absent himself from his organization and station at
. Fort Lecnard Wood, Missouri from abput 2 August 1943
. to about 6 August 1943. v

| cmmm Iz V:Lohtion of the 95th Article of 'War‘. |

Specification 1: “In that Second Lieutenant Francis lmlroy,
Company M, 289th Infantry, did, at Fort Leonard Wood,
- Missouri, on or about 28 July 1943, wrongfully strike
. Private William M. Sickler, Company M, 289th Ini‘a.ntry,
~on the face with. his open hand. .

, Specification 2: “In that sQoond I:leutemmt Francis Mulroy,’
- Company M, 289th Infantry, did,<at Fort Leonard Wood, '
Missouri, on or about 28 July 1943, wrongfully strike
"Private William M. Sickler, Cmnpamr M, 289th In.fantry, '
on thq head with his fist. :
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CHA.R(E III: Viola'bion of the 96th Article of War.

Specification 1: In that Second I.ieutena.nt Francis Mulroy,
. Company M, 289th Infantry, did, at Fort Leonard Wood,
" Missouri, on or about 28 July 1943, wrongfully strike
‘Private William M. Sickler, Company M, 289th m.fantry,
.. on the face with his open ha.nd. :

Specification 2- In that Second Lieutenant Francis Mulroy,
 Company M, 289th Infantry, did, at Fort Leonard Wood,
. Missouri, on or about 28 July 1943, wrongfully strike
Private William M. Sickler, Company M, 289th ]:nfantry,
~on the head with his fist. - ‘ .
P _ .
He pleaded guilty to Chgrge I and the Specification thereunder and to
Charge III and its Specifications, and not guilty to Charge II and its
Specifications s and was found guilty of all Charges and Specifications.

v He was sentenced . to be ‘dismissed the service, to forfeit all pay and

- -allowances due or to become due, and to be confined at hard labor for
- five (5) years. 'The reviewing 'authority approved . the sentence and
fomz_'ded the record of trial for action under Article of War 48.

: 3. The evidence for the prosecution shows that First Lieutenant -

" Robert D. Moore, commanding Company M, 289th In.fantry, of which organiza~
tion the accused was mortar platoon leader, was on leave on 2 August 1943.

* On his return the following day, Lieutenant Moore found the accused absent.
He next saw him on 6 August 1943, when the accused stated, with reference . -
to his absence, that he had a drink too much, and did not realize what he =~
was doing when he left. The Company M moming report, of waich a properly
authenticated extract copy was introduced in evidence, shows.by entry

dated 9 August 1943, that the accused was a.bsent- without leave from 2

‘August 1943 to 6 August 1943 (R 79). - A .

' on'28 July 1943, Private William M. Sickler, a member of the accused's
company, was washing dishes in the company kitchen when the accused entered.
Private Sickler came to attention, the accused walked over,.asked him some
- Questions, then slapped him on the left cheek with his open right hand, and
told him to report after he had finished in the lkditchen., Private Sickler
., reported,” and the accused struck him again, this time with his fist. In
. the kitchen the accused asked.Sickler if he had written a letter to the
general, -but Sickler' refused to answer. This was after supper, and there
"were six or seyen persons prresent, Sickler was standing at attention and
/did not endeavor to strike the accused in retum (R. 9-13).

T Lccord;lng to Privates Harold Tru.amll and ‘Fred L. CIa.usen, they a.nd
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Private Sickler were in t.he mess hall of Company U, when the accused
_ walked into the kitchen, and, after a few words with Private Sickler,
slapped him with his open hand on the left side of his face. The ac—-
‘cused had asked Sickler about writing a letter to the general, then if
he wanted to fight it out, man to man; Sickler had replied in the nega-
‘tive. After he was struck, Sickler remained at attention (R. 13-17).

¥hen Private Sickler had finished in the mess hall, he started _
toward the orderly room. The accused called to him from betwsen the two
barracks. Sickler came to attention and was asked somé more questions,
When he hesitated, and then refusel. to relate the contents of the letter,
the accused struck him just once with his clenched fist, knocking his
helmet liner to the ground, Meanwhile Second Lieutenant Christopher-
Kilmer, of the same company, observing the accused and Private Sickler
in conversation, had joined them "to see what was being said", Accord-
ing to Lieutenant Kilmer, the accused was endeavoring to find out what
Sickler had written to the general, Sickler answered evasively; and the
accused hit his helmet lfner with closed fist just once, which scared
Sickler a 1little but did not knock him to the ground. Sickler had neither
spoken nor-acted in a threatening manner. There were gbout twenty-five
men in sight, so Lieutenant Kilmer suggested to the accused who was not
. drunk and had not been drinking that it would be a good idea. to adjourn ,
to -the orderly room (R. 17-22).

. 4e Iieutenant Moore testified that the reputation of the accused
for truth and verac:.ty and his character were good (R. 27).

5¢ The a.ccused, after his rights as a witness had been properly
explained to him, was sworn and testified that on 28 July 1943, after . 4
supper, he met an officer who asked him if he knew about an investigation
relative to the sale of passes and privileges in the accused's platoon, '
The accused replied he knew nothing of it, but would endeavor to find
- oute Having ascertained that the investigation resulted from a letter:
written by Private Sickler to the general, the accused went to the mess:
hall where he found Sickler washing dishes, and asked him if he had writ- .
- ten the letter. At first Sickler refused to answer, but then said that
he had. Asked by the accused what were the contents of the letter, = -
Sickler stated he did not remember, whereupon the accused, being quite

angry, slapped him across the face with his left hand, offering to remove . .:

his insignia and settle it with him, man to man; which offer Sickler ,
refused., The accused then went back to the barracks to sesk more ihforma= -
tion; he found that some of whom he inquired had heard there was such an -
investigation, but had no dstailed knowledge of the situation involved, -
He then went back toward the orderly room, met Sickler in the area outside
and asked him what were the contents of the letter he had admitted uriting

.

3~
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to the general, Sickler, again ‘stating that he did not know wha.t he had
written, asked for a moment to-collect his thoughts. The accused waited,
then asksd him again. Sickler said he had informed the general that,
. when he received a pass, it cost him & certain amount of money, which he
- paid to Corporal Bemnett; and that Sergeant Van Meter knew of these trans—
~actions. ' The accused sent for Sergeant Van Meter and asked Sickler to -
repeat his statement to the sergeant, which he did, adding that he had
already spoken to Van Meter about being able to buy off Corporal Bennett.
Sergeant Van Meter said he knew nothing of any sale of passes or privileges,
-80 the accused sent for Corporal Bennstt, since he was directly accused of
receiving money from Sickler. When Bennett arrived, Sickler re-stated his
accusation, which Bennett characterized as a lie. The -accused having be-
come quite angry, struck Sickler with his right hand on his helmet liner,

- and knocked it from his head; then stepped back, and he and Lieutenant

Kilmer ‘decided it was best for him - the accused - to go to the orderly
room to report the incident to the acting company commander.. The accused
had never been previously tried for any offense. After being fully ad-
vised of his rights, he voluntarily made a written statement to Colonel
Milton C. Taylor, investigating officer, which he identified, and which
- was introduced in evidence, reciting substantially the -same facts as the
accused's testimony on the trial (Re 22-27). : .

6. 'me Specificatlon, Charge I, alleges absence without leave for
three days. The accusedt!s plea of guilty is corroborated by competent
' evidence, consisting of his company commander's testimony, and his organ—
ization's morning report.

: Te Speciﬁcations 1 and 2, Charge 11, allege striking an enlis*bed
ran, on two distinct occasions, on 28 July 1943. The uncontradicted
evidence, including the accused!'s own testimony, establishes the commis~ ~—
sion of both offenses as alleged. Moreover the accused pleaded guilty to
identical Specifications, alleged, under Charge III, as violations of '
Article of War 96. The Judge Advocate General has held that there is no
: inconsistency in the.findings of guilty, upon identical Specifications,
under both Articles of War 95 and 96, where the proof supports conviction
undor each (cu 230222 (1943)).

"Ln officer has no right to punish, by assault, any offense ’
or dereliction of duty on the part of an enlisted man. - Such
action constitutes an offense against military law, -and
charges may be preferred against the officer under either
.W. 95 or A.W. 960 250.4 Septu 3’ 1918" (par. 453 (3),

In t.he light of the foregoing authorities ’ the Board is of the opinion

AN
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that the evidence sustains the .t‘ind.i.ngs of guilty of both Speciﬁ.cationa
" under Charge II, in violation of Article of War 95, and under Charge III
in violation of Article of War 96.

8. War Department records show the accused 1s 22} years of age. -
He was inducted 17 September 1942, discharged to accept a comnmission of
second lieutenant, Army of the United States on 13 April 19/.3, and so.

: ccmnnissioned on 14 Apri.l 1943.

" 9. ' The court was 1egally constituted. ‘No émrs _1njuriously
affecting the substantial rights of the accused were committed during

the trial. In the opinion of the Board of Review the record of trial |
is legally sufficient to support the findings of guilty and the senténce
and to warrant confirmation thereof. Dismissal and such other punishment
as a éourt may direct are authorized upon conviction of a violation of
Articls of War 61 or 96 and dismissal ia mandatory upon conviction of &
viclation of Article of War 95. o

IS
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SPJGN -
CM 239609
1st Ind. . _ SRR
‘War Depa.rtment J.A.G 0. - To the Secrcsta”ry“of‘l';r.
’ 1 7 stP 1943 R

1. Herewth transmitted ror the action of the President are
. the record of trial and the opimion of the Board of Review in fhe
case of Second Lieutenant Francis 0. Mulroy (0—131'7188) R 289th
2 I concur in the opinion 01' the Board of Review that tbe

record of trial is legally sufficient to support the findings and
the sentence and to warrant confimmation thereof. I recommaend thn;- '.:
the sentence be confirmed but that the confinement and forfeitures :
imposed be remitted and that the exscution of the sentence as thns
modified be suspended during the pleasure of the President.

3. Inclosed are a draft of a letter for your dgnature, trans- =
mitting the record to the President for his action, and a form of -
Executive action designsd to carry into effect the roregoing rcccu- -
mendation, should such action meet with approval. ,

o o QS
ST Myron C. Crcmsr,-

' Major General, :
. The Judge Advocate General.

3 Incls.
Incl 1 - Record of trial.
Incl 2 - Dft. of 1ltr. for
Sig. Sec. of War.
Incl 3 - Form of Executive -
action.

(Sentence confirmed but confimmcnt ‘and forfeitures remitted.
Execution suspended. G.C.M.0. 344, 9 Nov 1943) ' -

-
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UNITED STATES - FORT BENNING

" Trial by G.C.lf., convened
at Fort Benning, Georgia,
6 Avgust 1943. Dismissal.

Ve

* Second Lieutenant GUSTAVE
E. PETERSON (0-1824360),
.Army of the United States.

— ’ . . EEE

. .

¢

. OPINION of the BOARD OF REVIEW o
HILL, DPIVER and LOTTERHOS, Judge Advocates .

1. The Board of Review has eiamihéd the record of trial in the
case of the officer named above and submits thls, its oplnlon, to The
Judge Advocate Genmeral. ' ' = = T \

2. The accused was ﬁriéd ﬁpon the_following Cha:ges;and Specifi-
cations: . R, L .

| CHARGE T: Violation of the 6lst Article of War..

Specification: In that Second Lieutenant Gustave E. Peterson,
" Company "7, First Parachute Training Regiment, Fort
Benning, Ceorgla, did, without -proper.leave, absent him-
self from his organization at Fort Benning, Georgia, from :
about July 6, 19h3 to about. July 7, 1943, :

- CHARGE II: Violation of the 95th Artlcle of,war. ’ -

Spec1fication. In that Second Lieutenant Custave E. Peterson,
Company "%, First Parachute Training Regiment, Fort
Benning, Georgia, did, at Fort Benning, Georgis, on or
about July 10, 1943, with intent to deceive Captain

jilliam V. Z«ndr;, Adjutant, First Parachute Training
. Regiment, Fort Benning, Georglé offlcially state to said -
Captain William V. Zandri, “that he was not absent with- '
out leeve on July 6 and 7, but was sick in quarters,"® o
' *  which statement was known by the said Secoqp Lieutenant
Gustave E. Peterson to be untrue.
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He pleaded not guilty to and was found guilty of all Charges and Speci-
fications. He wus sentenced to be dismissed the service. The re-
viewing authority approved the sentence, forwarded the record of trial
for action under the L48th Article of Ver, and recommended that execu-
tion of the sentence be suspended during the pleasure of the President.

3. The evidence for the prosecution is substantially as follows:

The accused was a maiker of uompany T, First Parachute Train-
‘ing Regiment. The morning report of Company T showed accused from
duty to absent without leave as of 8:30 a.m., 6 July 1943, and from
absent without leave to duty as of 8:30 a.m., 8 July 19h3 (R. 7-8;
EXe A)e

On 15 July, after lajor Clyde C. Collins, the investigating
officer, had advised him that he need not make a statement and that if
he did 1t could be "held®™ against him, accuuea mede a written state-
ment (ix. D), substantially as follows: :

On 23 June accused made application for leave to be effective
28 June, which wes disapproved by the company commander. Accused then
filed a second ajplication to be effective 2 July. On 29 June he was
inforred by "lst Sgt. Thomas"™ that his leave had been approved, and
‘on 30 June made inguiry of ®Sergeant Hoyle", who informed him it had
teen approved, read "it" off a mimeograph sheet, and stated it would not
"be ready" until 1 July. After onme o'clock roll call on 1 July,. ac-
cused had no further duties to perform, believed his leave would come
through, warted to gain a little time, and left withoul obtaining the
leave order. On L July hz received a telegram stating that his leave
had been disapproved. He returned as soon as possible and arrived on 8

July (R. 12-14).

On cross-examination of Major Collins, it was brought out that
the officers in Company.T were students taking parachute training, that
some of them were disqualified students awaiting reassignment or re-
covery from injuries, and that the disqualified students had no duties

other than to help the company commanders of other companies when re-
quested to do so (R. 15).

on 8 July 1943, accused asked Master Sergeant William H. Hoyle,
on duty as sergeant major at regimental headquarters, whether a leave
had been granted him. - It was the practice of Sergeant Hoyle, when an
officer inquired about leave, to have the officer identify himself and
then to check the files, and if leave had been granted to show the stencil
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and glve the parcgraph and number of the spe01a1 order avthor121ng the .
leave. Sergeant iloyle informed accused that a . leave had been granted
to Ma Lieutenant Peterscen® and that he had just seen a.cogy of' it.
There was more than one Lieutenant Feterson in the regiment. 411
mimeograph stencils at regimental headquarters passed through Sergeant
Hoylets hands, and it was not possible that a leave could have been
entered on a stencil and withdrawn prior to the time that he saw the.
stencil. * The special order of 8 July 1943 was the only order, so far
as Sergeant Hoyle-knew, which granted leave to a Lieutenant Peterson..
That leave had been granted in response to a telegraphic request for
leave of five days beginning 7 July. ‘No leave had been granted accused
since he had been.in the regiment.. So far as Sergeant Hoyle kmew, he
had never seen accused prior to 8 July. (R« 16-20, 31). Coe T
On lO July, Captaln William V.-Zandri, adjutant of tﬁe regi-
ment, questloned accused as to the reason for-his absence on 6 and 7
"July 1943. Accused stated that he was not absent without leave on
those days, that he had gone to his quarters and had been in his
quarters on those dates due to an attack of dysentery, and that he had’
not thought it necessary to report to his commanding officer and go to
the dispensary, because he had had a previous attack of dysentery for
_which he had been given some medicine. When asked whether he had re-
" ported anything at all to any officer, .accused stated that he had been
"absent on one previous day which he had mentioned to a }ajor Hinkle.
Captain Zandri saw all requests - for leave except those handled by the .
assistant adjutant in his absence, amd did not .recall having seen a
request submitted by accused. it was not possible for a leave to be

.typed on the mimeograph stencil and then withdrawn without the correction
showing on the onion skin cushion sheet which was ke pt in the files.
These cushion sheets were checked and there was nro -mention on any of
them of any leave to accused (. 7-12).

. h. For the defense, First Lleutenant John 2. Reldt, commandlng
Company T, testified that the student officers in Company T undergoing
parachute training were attached to the company merely for administra-’
tion, and that 4O or L5 of them were disqualified parachute students,
who had no duties. Accused had been with Company T. for a month or a
month and a half as a disqualified parachute offlcer awaiting .orders.
He had no particular duties, but his presence was required at roll call
twice daily, except on.Saturday afternoon and Sunday. Lieutenant Reidt
did not recall whether accused had been granted a leave while attached
to Company T but did remember that accused had requested a leave of
absence on one occasion. Lieutenant Reidt had disapproved “that request

—
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and turned it over to the first sergeart. Officers going on leave

were. supposed to sign out on the officer register. Accused ¢id not o
sign.ocut on or subsequent to 1 July 1943 (Re _21-25). : )

e According to First Sergeant John A. Thomas, Company T, ac-
cused requested a leave of absence on or about 1 July 1943, the
request was disapproved by the company commander, accused then
changed the dates on the request and it was put back in the "in"
basket of the company commender. Sergeant Thomas did not see the
- request again. It may have gone to regimental headquarters without
his knowledge, as disapproved applications for leave went to the
regimental adjutant for final action. - Accused asked Sergeant Thomas -
two or three times whether the leave had been approved, Sergeant -
Thomas stated to accused thet he had not seen the special orders and
-suggested that accused inquire of Sergeant Hoyle at regimental head-
quarters. Four or five days later a ILieutenant Roberts, who was
leaving for another station, asked Sergeant Thomas if the leave had '
been-granted -and, when he was told that it had not been granted, stated
that he would wire accused to return (R. 25-30). . o

- “Accused testified that-he reported to Company T on 22 May
1943, was disqualified for parachute duty on 12 June, and, on 23
June, submitted a request for leave to commence m 28 June. He had
previocusly used up his accrued time but believed that he might get.
leave because he was doing nothing at all in the company. -When his .
request was disapproved, he changed. the dates on the application and
resubmitted it. On 30 June he checked at regimental headquarters to .
see if his leave had been approved. The sergeant major brought out a
mimeograph stencil, read off the name of accused and the time he was
to go on leave, and stated that the orders would come -through the next
morning or afternoon. On the morning. of 1.July, the orders did not .
come - through, but accused was so sure that they would that he asked . .
Lieutenant Roberts to send the orders to him at New York by air mail, . -
-speclal delivery, and left camp immediately after the afternoon roll =~
..call. He wanted to get married and was in a great hurry to get out of
camp. He had quite a few things to do before the train left and did
not sign out. On 3 July, while at his home in New York, he received
' @ telegram from Iieutenant Roberts, stating that "they couldnt't find"
his leave and that he was to come back as soon as possible. He left
New York on Tuesday, 6 July, -and reached camp on the evening of 7 July.
\On the morning of 8 July he learned that Lieutenant Roberts had been -
answering roll call for him. He had not asked Lieutenant Roberts to do
- this and did not wish to get Lieutenant Roberts if trouble. . When
. called to the adjutant's office to explain the reason for his absence,
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. accused stated:.that he had not been absent without leave and had been
sick in quarters, but he was excited and shocked at being booked for -
absgence without leave, did not want to make trouble, for Lieutenant:
‘Roberts about the. telegram,:and did not realize what he was saying. -
.He did not see Sergeant Hoyle.on 8 July or at ‘any time from 1 July
until hé went to headquarters with "Major Huff", and &t that time. ...
Sergeant Hoyle stated to.Major- Fuff that accused had 1nquired about )
_ his leave on 30 June (R. 32-h2) R R S

Accused served two years in the Regular Army from 1935 to

1937, was a private first class and corporal, and received an honor~
able discharge. i Later he enlisted in the National Guard and after
going on active duty was a sergeant and first sergeant.  He- then went
to Cfficer Candidate School and was commissioned. He valued his com-
‘mission -and wanted to go back to the "Tank Destroyers" (R 35-36,
h0~h2 H Def. EXS . A-D) ' *

- 5. Sergeant Hoyle was recalled as a witness for the court and
testified that he did not remember telling Major -Huff that he saw any
“leave for accused, but that he did tell Major Huff that a leave had
been granted to "a Laeutenant Peterson“ (R. 30—31). ’ v

6. The evidence shows and accused admitted that he was absent '
without leave from his organization on 6 and 7 July 1943, that when
asked the reason for his absence by the regimental adjutant on 10 July
" he stated that he had not been absent without leave but had been sick

in quarters, and that the statement'was untrue and known by accused to .
be untrue. ' o ’ : i

. About the end of June accused applied for leave and onl July .
'understood that his application had been approved.. After one otclock
roll call on that day he had no further duties, the order granting his
~-leave had ndt come through, he requested another officer, lLieutenant
Roberts, to forward the leave order to him, and caught a train for his
home in New York. When the leave order did not come through, Iieutenant
Roberts, unknown to accused until after his return, answered roll call
for accuseds On 3 July Lieutenant Roberts, who was about to-leave the
station, sent 2 telegram to-'accused advising him that "they couldnit
find" his leave and that he should return. When accused made the state=
ment to the regimental adjutant that he had been sick in quarters, he
wanted to protect Lieutenant Roberts agalnst getting in trouble. .-

o 7. The accused is 27 years of age.: The records of the Offlce of .~
The AdJutant General show his service as follows: Enlisted service

.
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from 10 February 1941; .appoin'ted tenporary second lieutenant, Army
¢f the United Stetes, and active duty, 11 Narch 1943.

8. The court was legally constituted. Ko errors injuriously
affecting the substantial rights of the accused were committed
during the trial. The Board of Review is of the-cpinion that the
record of trial is legally sufficient to support the findings of
guilty and the sentence, and to warrant confirmation of the sen-
tence. Dismissal is authorized upon conviction of a violation of
the 61st Article of War, and is mandatory upon conviction of a
violation of ‘the 95th Article of Var.

1

6:%.@%3:-

Judge Advocate

_.&M’P )ﬁ\b’l«w Judge Advccate
ﬂ ﬂéz;t& sJudge: Advocate
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1st Ind. 3 ) . .

Viar Departrent, Jd.£.G.0., - To the Cecretary of ‘ar.
157 SEP 1943 ‘
1. -Herewith transmitted for the action cf the President are
the reccrd of trial and the opinion of the Board of Review in the
case of Second Lieutenant Gustave L. Petersén (0-1824360), Arry of
the United States.

2. I concur in the opinion of the Board of Review that the '
record of trial is legally sufficient to support the firdings of guilty
and the sentence, ard to warrant conflrmatlon of the sentence.

‘The accused was absent without leave for about two days and
w1th intent to ceceive made a false official statement that he was not
absent without leave but was sick in quarters. The false statement was
made to protect another cfficer. The reviewing authority recommended
that execution of the sentence be suspended. I recommend that the sen-
tence to dismissal be confirmed but, in view of 211 of the circumstances,
that the execution thereof be suspended during the pleasure of the Presi-
dent.

3. Inclosed are.a draft of a letter for your signature, trans-
nmitting the record to the President for his action, and a form of Execu-
tive action carrying into effect the recommendation made above.

$—1l~&f.a-_.\ Q.. C:EL-°--—~aT~_'.“

" Myron C. Cramer,

. - Yajor General,

3 Incls. _ - The Judge Advocate General.
Incl.1- Record of trial. .
Incl.2- Drft. ltr. for sig.

Sec. 0-f Ta
Incl.3- Form of acticn.

.

.(Sentence confirmed but execution suspended. 'G.C.M.O, 330, 28 Oct 1943)
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SPJGQ _ .
CM 239676 ' . -8 SEP 1943 _

UNITED STATES FORT ORD, CALIFCRNIA

Ve ~ Trial by 0.C.M., convened at

" Fort Ord, California, A
August 1943, Dishmorable
discharge and confinement
for five (5) years. Federal
Correctidnal Inatitution,
Ehglewood, Colorado.

Private WILIARD L. AUSTIN
(35433857), Company F,
2nd Battalion, 543rd
Engineer Boat and Shoro.
Regiment.

) _

HOIDING by the BOARD OF REVIEW
ROUNDS, HEPBURN and IATTIN; Judge Advocateu.

‘le The reca@d of trial in the case of the soldier named a.bovo
has been enminpd by the Beard of Review,

2, The mly question requiring consideration is the propuriety
of the designation of a Federal correctional mstitution aa t.he place
of conﬁ.nement. :

. Confinement in a Federal reformatory or correctional insti-
tution is not authorized under letter dated February 26, 1941 (AG 253
(2-6-41) E), from The Adjutant General to all commanding generals,
subject: "Instructions to reviewing authorities regarding the desig-
nation of institutions for military priscners to be confined in a
Federal penal or carrectional institution®, except in a case where .- -
confinement in a penitentiary is authorized by law (CM 220093, ckol_!,).
Confinement in a penitentiary is not authorized under Article of War -
42 for assault and battery and attempt to commit sodomy, the offonacs
of which accuged was found guilty.

: 3. For the reasons stated the Board of Review holds the recerd
of trial legally sufficient to support only so much of the sentemce
as involves dishonorable discharge, forfeiture of all pay and allow-
ances due or to become due and confinement at hard labor for. five
years in a place other than a penitmtiary, Federal reformatm'y or

- correctional institution.
JM %\ﬁu‘/ , Judge Advocatc.’

| , Judgc Advocato.i
\M‘O‘\MM’B % . Jxxige Mvoca.t.o.f'-"t
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18t~ Ind .

War Department J.A.0.0 9 Sep 1943"‘» To the Ccmanding Officer,
Fcrt Ord, California. -

1.

In the case of Private Willa.rd L. Austin (35433857), ‘Company

F, 2nd Battalion, 543rd Engineer Boat and Shore Regiment, I concur in
the foregoing holding by the Board of Review and for the reasohs
therein stated recommend that anly so much of the sentence be approved
as involves dishonarable discharge, forfeiture of all pay and allow-
ances due or to becoms due and confinement at hard labor for five years
in a place other than a penitentiary, Federal refarmatory or correcticnal
ingtitution. Upm complisnce with the foregoing recommendation, under
the provisions of Article of War 50%, and Executive Order No. 9363,

" you will have authority to order the execution of the sentence.

2,

When copies of the published arder in this case are forwarded

- to this office they should be accompanied by the foregoing holding
-and this indorsement. For canvemience of reference and to facili.tate
attaching copies of the published order to the record in this case, ..
pleass place the file number of the record in brackets at the end of

the publiahed order, as' “followas

(CM 29676).

SEP 1043 AM

L e

T. H. Green, _
Brig&dior Genﬁral’ U. S. m,
Assistant Judge Advocate General,

. In Charge of Military Justice.

’



WAR DEPARTMENT
Army Service Forces
In the Office of The Judge Advocate General
Washington, D. C,
(231)

. SPJGK

CM 239688 | 9 | 0CT 1943

UNITED STATES ) MILITARY DISTRICT OF WASHINGTON
) :

Ve ) Trial by G.CeM., convened at

: . ) Fort Belvoir, Virginia, 17

Second Lisutenant FERNANDO )

Je PALICIO (0-1110703), 3

Corps of Engineers.

August 1943, Dismiasal,

OPINION of the BQARD OF REVIEW
"LYON, HILL and ANDREWS, Judge Advocates

‘1. The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its-
opinion, to The Judge Advooate General. '

2. The acoused was fried upon the following Charges and Speocifice=-
tionss o

CHARGE It Violation of the 64th Article of War.

Specificationt In that 2nd lLieutenant Fernando J. Palicio,

Company "A", 935th Engineer Aviation Camouflage Battalion,

 Fort Belvoir, Virginia, having received a lawful command
from 18t lieutenant Henry F. Dombrowski, Company "A",
939th Engineer Aviation Camouflage Battalion, his. superior
officer, to remain in the company bivouas area, Fort
Belvoir, Virginia, for an organizational confersnce called
by order of the Battalion Commander, Major Edward J.
Fletcher, 939th Engineer Aviation -Camouflage Battalion,
Army Air Base, Riochmond, Virginia, did at Fort Belvoir,
Virginia, on or about 1 July 1943 willfully disobey the
same, :

CHARGE IIs Violation of the 61st Article of War.

Specificationt In that 2nd Lieutenant Fernando J, Palicio,
Company "A"™ 939th Engineer Aviation Camouflage Battalion,
Fort Belvoir, Virginia, did without proper leave, ebsent
himself from his organization and station at Fort Belvoir,
Virginia from about 2 July 1943 to ebout 9 July 1943,

He pleaded guilty to Charge II and its Specification and not guilty to
Charge I and its Specification. He was found guilty of all Charges and
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Specifications. No evidence of previous convictions was introduced. He
was sentenced to dismissal. The reviewing suthority approved the sentence
and forwarded the record of trial for action under Article of War 48.

3. The evidense for the prosecution shows that on 1 July 1943 aoc-
cused was e platoon commander of Company A, 939th Engineer Aviation
Camouflage Battalion, at that time stationed for a month'of temporary duty
at the Engineer Board bivouac area, Fort Belvoir, Virginia (R. 7, 8, 15, 18).
First Lieutenant Henry F. Dombrowski, 1897th Engineers, was commanding of=-
ficer of Company A. On the evening of 1 July, betwesn 5115 and §:30, Lieu-
tenant Dombrowski saw acoused in the company area “ready to go to town, with
a sult case". Lieutenant Dombrowski told acoused "that he would not be able
to go to town that evening as we had an organizational meeting that the Major"
wanted Lieutenant Dombrowski to hold that night. Ie explained that-the meet-. .
ing would be right after mess and would be held "at the officers B.0.Q. in our
barracks" (R. 8, 9). Major Edward J. Fletcher, commanding officer 939th
Engineer Aviation Camouflage Battalion,heard this conversation. Major ,
Fletcher testified that accused "walked up to company headquarters with a
suit case * * * in hand * * * and his company commander told him that there
would be no passes for that evening, that officers would have an offjicers®
meeting; that the .meeting had been called at" the request of the witness
(R. 13, 14). At epproximately 5:30 that evening Lieutenant Dombrowski, sce-.
cused, and Second Lieutenants William S, Tilton and William R, Blount, Jre,
both Corps of Engineers, and officers of Company A, attended mess together.
According to Lieutenant Dombrowski, he reminded accused of the meeting and
accused asked him "what he would get" if he went "AWOL", Lieutenant
Dombrowski told accused that there would be a possibility of his being
punished under Article of War 104, or of his bsing court-martialed, or that
"he could get the book®., The lieutenant also told him that "he would not
be able to leave the area that evening and that we might have to stay longer
until we found out just what was going to develop from that meeting = * #",
Lieutenant Tilton testified, with respect to this conversation at "mess™t.
"Lieutenant Dombrowski told us that all officers and men would remain in
the aree and Lieutenant Palicio indicated that he dida't intend to stay * % *
and asked the company commander what would be done to him if he did go
away * * *", Lieutenant Blount testified to the same effect (R. 9-11, 15,
16, 18). TWnhile the officers were at the "mess™ table, a messenger ocame in
end told accused that somsone wanted to see him, whereupon he got up and
left. Accused was not present at the meeting after "mess" (R, 11, 12, 16,
19). First Sergeant Samual S. Gregory, Company A, stated that on the even=-
ing in question, between 5:30 and 6300 he saw acoused approach a car driven
by a woman. Aocused placed his elbow on the door of the car and spoke to her
"very oordially". After that accused went to the officers' quarters, came
out with a suitoase in his hands, climbed into the car and was driven off.
Acoording to Sergeant Gregory, it was "a plain civilian car™ (R. 24, 25).

’,{fW1thout objection the proseoution-introduoed in evidence a duly
authenticated extract copy of the morning report of accused's company for

-l
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2 July 1943 which showed the initial absence of accused on that date at
"0600hrs", Also without objection, there was introduced e duly authenti-
cated extraot copy of the morning report of accused's company showing his
return from "AWOL to duty as of 9 July 1943 1500hrs" (R. 6, 7; Exs. 1, 2). .

Acoused testified in his own behalf. He was born in Havans, Cuba,
and when the war started he felt that he "was about as much called to it as
anybody else™ so he came "here" and joined the United States Army, took his
three months basic training, went to officer candidate school, obtained his
American citizenship and was graduated as a second lieutenant. He said that
there was "trouble" very soon after his first essignment. He did not know
why, except perhaps it was because he had an "accent". His testimony
indicated his dissatisfaction because in the leadership of his platoon he
did not have that authority to which he was entitled as a second lieutenant,.
He wes not msked for "recommendations” for promotion to Private First Class.
His recommendations for passes were not followed. On one occasion, he stated,
he was ocursed in the orderly room in the presence of the First Sergeant and
the Charge of Quarters. Aoccused explainedi

"The conditions were so bad that I had to break the law or
teke the law in my hands to bring to the officers of a courts
martial, khowing that they would charge me in a courts martial,
the conditions in that company such es it was. Knowing that the
majority of the officers would say it was just an idea of mine
probably I could not go to my Battalion Commander because I did
not feel he would rely on my words * * *,"

Accused admitted that Lieutenant Dombrowski told him “that evening" of the
meeting to be held later. According to accused, "“that reached the. peak" and,
"naturally®, he asked the lieutenant what "the punishment would be for going
AWOL", Aocused then decided to go "AWOL".. He had previously planned to go
to town and had hired a taxi. While in the "mess" hall word ceme to him
that somebody was walting for him., He went out and "it was the taxi itself".
Accused said he did not intend to disobey an order of his superior officer..
Hs thought that the meeting was to be informal. He saidt ’

""Actually that night I wanted to go to Washington to visit
* % % the Naval and Military Attache to the Cuban Lmbassy * * ",

- He added that when Lieutenant Dombrowski told him of the meeting, he thought

it was one of those tricks to keep him there, "to pile one thing after the
other",

4. The Specification of Charge I alleges willful disobedience by ao=-
cused of a lawful order "to remain in the company bivouac area for an
organizational conference". The actual wording of the "order" as testified
to by Lieutenant Dombrowski varies from that set forth in the Specification.
Lieutenant Dombrowski testified he told accused "that he would not be able

-3-
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‘:gyég to town that evening® because of the meeting. Standing by itself,

this statement sounds more. sdvisory than directive in character. The
testimony of Lieutenants Tilton and Blount gives more the ring of command

to the words employed. They said that Lieutenant Dombrowski told them,
inoluding acoused, that. "all officers would remain in the area"., Even

this, while strongly indicating a mandate, 1 by itself does not show an

order specifically and individually given in contradistinotion to one of

a general scope, applying no more to acoused than the reast of the command. .
However, the circumstance. that accused was on the point of lea.ving the

area to go to town with his suitcase when he specifically was told "you

will not be able to go to town" and "all officers will remain in the area”,
has the effect of bringing this directive from the general to the specifie,
and of meaking it mandatory in nature in order to meet the exigency of
accused's threatened departure. This conclusion is substantially sharpened
by what ensued. Accused asked what would happen if he went "AWOL" and was
promptly told that he would be punished, possibly to the extent of dismissal
by a general courtemartisl. In view of this there can be no doubt that
Lieutenant Dombrowski intended to order acoused not to leave the area and

no doubt that accused understood the purport of what was saide It is im-
proper to split hairs in such a situation when it 80 clearly appears that
there was a meeting.of the minds. The command was lawful, it was understood

- by accused and was willfully disobeyed. The expleanation of accused that he
disobeyed the command in order to bring the condition in his company to the

~ attention of the officers of a general court-martial indicates that he under-
stood the order and that his disobedience was willful. The real reason.for
accused's disobedience may well be found in the testimony of Sergeant Gregory
who 314 of the cordial meeting by the accused and the woma.n raiting for him
'1n the car, , .- -

The Specification, Charge II was proved a.nd was admitted by accused in
his plea of guilty to the Specifico.tion end to Charge II.

5. Acoused is 24 yeara of age. Hs was commcluioned gecond lieutenant,
Corps of Engineers, 17 February 1943, There was enlisted service from 7
August 1942 to 17 February 1943. War Department records show that acocused
was born in Havana, Cuba. He attended Colegio De Belen-Havana School for
10 years, graduating in 1936. He was graduated from Florida Military Academy
in 1937 and from the Institute de la Havana in 1938, He studied architecture
at the University of Havana for two years but did not greduste. He took a
three months' oourse in military cemouflage at the University of Havana in
“the summer of 1941, In the first indorsement upon acocused's application for
edmission to Officer Candidate School his rating for leadership is given as

o.vero.go“ a.nd his character “excellent",

6. The oourt was legdly oonstituted and had jurisdiotion of the person
and the subjeot matter. No errors injuriously affecting the substantial

-~
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rights of aoccused were committed during the trial. In the opinion of

the Board of Review the record of trial is legally sufficient to support
the findings of &guilty and the sentence and to warrant confirmation thereof.
Dismissal is authorized upon conviction of a violation of Articles of War
61 and 64. : . ' '

. 7 ! Q. é A~ » Judge Advocate.
L L4
P .
o M » Judge Advocate.
W- Judge Advocate.
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SPJGK , )
CM 239688 1st Ind,

War Department, J.A.G.Oe, 13 OCT 1943 = To the Seofeto.ry of War.

1. Borowﬁth 'Erammitted for the aotion of the President are the
record of trial and the opinion of the Board of Review in the case of
Second Lieutenant Fernando J. Pu.;l.ioio.(o-lllO'IOS). Corps of Engineers.

2. I oconocur in the opinion of the Board of Review that the record
of trial 1s legally sufficient to support the findings and sentence,
and to warrant oconfirmation thereof. Under all the ciroumstances, I
recommend that the sentence be confirmed and carried into exeocution.

3. Inclosed are a draft of a letter for the signature of the .
Secretary of War transmitting the record to the President for his soe
tion and a form of Exeoutive aotion designed to carry into effect the
recommsndation hereinabove mede, should such sotion meet with approwal,

Q.M_

Myroa O, Oramer, : N
Major Genersl,

3 Inocls, The Judge Advooate General.
Inol.l-!brn(of Ex. Aotion.
Inole2=Record of trial,
Ingl3«Drafd of let, for
81ge Be0s 0f Ware

i

\J

(Sentence confirmed, G.O.H.O‘. 377, 20 Nov 1943)
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" AR DEPARTWENT
Arty Service Forces
" In the Cffice of The Judge Advocate General

Washington,D.C. - (237)
SPJGH - | | | ‘® SEp 1943 -
Cl 239692 ; . ¢1,5 S ‘
UNITED STATES ) CAMP RCBERTS .
). .
Ve ) Trial by G.C.}M., convened

: ) . at Camp Roberts, Californisa,

.Second Lieutenant EERNARD ) 20 August 1943. Dismissal.

Army of the United States.

OPINION of the BCARD COF REVIEW
HILL, DRIVER and LOTTERHOS, Judge Advocates

1. The Board of Review has examined the record of trial in the
case of the officer named sbove and submits this, its opinion, to The
Judge Advocate General.

-2« The accused was tried upcn the following Charge and Specifica-
tions _ .

CHARGE: Viclation of the 6lst Article of Var.

Specificationt In that Seccnd lLieutenant Bernard A. Levitt,
Field Artillery officers Replacement Pool, Camp Roberts,
California, attached to Battery D, S5lst Battalion,
Lleventh Field Artillery Training Regiment, Camp Roberts,
Californie, did, without proper leave, absent himself
from his proper station and dutles at Camp Roberts,

. Californis, from about 14,00 l7th July, 19&3, to about
0800 9th August, 19L3.

He pleaded gullty to and was found guilty of the Charge and Spécifica-~
tlon. He was sentenced to be dismissed the service. The reviewing au~- .
thority approved the sentence and forwarded the record of trial for
action under the L8th Article of ware. .
: 3. The evidence for the proaecution ahows that accused wes on .
2l June 1943 assigned to the Field Artillery Officers' Replacement Pool
School at Camp Roberts, California, and attached to Battery D, 5lst
Fleld Artlllery Training Battelion. Accused attended the school from- '
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26 June 1543 until 17 July 1943, when he was directed by an order
_posted on the school bulletin board to report at 1400 hours for
supervised study. . The defense conceded that accused read the
bulletin board and disobeyed the order. He did not report on 17
July. On 19 July Second Lieutenant Raymond Q. Hennicke, the school
adjutant, went to the orderly room of Battery D and to the quarters
of accused, but was unable to locate him. Accused did not report for -
duty with the school at any time from 1400 on 17 July 1943, to 0800
on 9 August 1943.- The morninz reports of Battery D for July and
August 1943 showed the accused from student officer FACRPS to absent
without leave, 1200 17 July 1943, and from absent without leave to
duty 0800 9 August 1943. During that period, accused had no leave
o; permission to absent himself from the sch001 (Re 6-1L; Zxs. A and
B .

Lis For the defense, dccused testified that. he had attended
college for one year and had been a sales tax investigator for the
City of New York. He was interested in engineering, and prior to his
entry into the Army, took an eight months engineering course, spon-
sored by the.Government, in the Defense Training Institute in Brcoklyn,
Mew York. !e was inducted cn 27 Oztober 1942. In his application
for Officer Candidate School, he gave "Field Artillery" as his first

‘choice, because he was given to understand that he would only be con=-
sidered for that arm of the service, and that he might be able to.
specialize in something of an engineering nature. After thirteen
weeks at Fort 5i1l, he was commissioned and sent to Camp Roberts, where,
about a week after his arrival, he was ordered to attend the Field Ar-
tillery Officers Replacement Pool School. Ile found the school
“"abominable®. He had been going to school all his life and had never
had any trouble at all but the pool school was of a different type;’
the work seemed drudgery, he took no interest in it, did very little
studying, and the lack of interest showed in his poor grades, which
was the rcason why he "eventually wound up" in supervised study. He
had thought that after graduation from Officer Candidate School he
would get into something in which he could take an active part.
Instead of that, it was Just dey after day and eight hours a day of -
classroom work. The subjects of study for the first two weeks were
almost exclusively methods of instructional training, and during the
period from 26 June to 17 July he had completed only two weeks of the
course. He did not like the theoretical side of the work, and he told
Xajor Xiely and Lieutenant Colonel Hasslock that he would like to be .
given something more in the line of engineering, like drafting, machine
shop work or chemistry. Major Kiely told him that they would decide
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where they wanted to put him, and intimated that accused had an
ulterior motive in making the request. . On 17 July 1943, when he
found that he was ardered to the study hall, he was "spurred by
disgust®, he just couldn't stand it any more and decided to go to
Los Angeles. He stayed a week with some relatives in Ios Angeles,
and spent the next two weeks at a hotel. He then realized that he
had cammitted a senseless Yunheard of" act, and hoping that he would
be given another chance to make good, he returned to the school and
since that time had applied himself to his studies. He had learned
his lesson and felt that he could serve best in the status in which
he was placed by his superiors (R. 15-30).

5. The evidence shows and the accused admits by his plea of
guilty and his - testimony that he was absent without leave’ from 17
July to 9 August 1943, as alleged. The accused stated that he ab-
sented himself because his lack of interest in the school resulted in
poor grades and the requirement of supervised study, and he became
disgusted and could not stand it any longer.

6. The accused is 26.years of age. The records of the Office of
The. Adjutant General show his service as follows: Enlisted service
from 27 October 1942; appointed second lieutenant, Army of the United .
States, from Officer Candidate School, and active duty, 3 June 1%43.

7. The court was'legally constituted. No.errors injuriously
affecting the substantial rights of the accused were committed during
the trial. The Board of Review is of the opinion that the record of
trial is legally sufficient to'support the findings of guilty and the
sentence and to warrant confirmation of the sentence. Dismissal is
authorized upon conviction of a violation of the 6lst Article of 1

: %" % Judge Advoc ate

,Judge Advccate
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. 4e The evidence for the defense shows that the accused served

" “under the command of Lieutenant Colonel Lawrence J. Ferguson from 1 June

- 1942 to 3 July 1943, Jjoining his battalion as a second lieutenant, and

- acting as platoon leader, until transferred to battalion headquarters as
"special service officer., His service during that time was superior. He
_was promoted to first lisutenant, in which grade he acted as company com—.
. mander and executive officer, as well as special instructor and director

" of small unit combat demonstrations., All the older officers were well

acquainted with him, and he "enaoyed a reputation of high standing in

every respect"

About 5 June the accused verbally recuested a transfer to a
combat unit; and on 17 June he repeated this request in a letter, in
which he admitted a "lack of self-confidence, incompetency, inability,
incapability, indifference, lack of leadership, and lack of desire or
ambition to command & company"; whereupon Lisutenant Colonel Ferguson
relieved the accused of his command, turned the letter over to his regi-
mental commander, and initiated reclassification proceedings against the
. accused, who was transferred, several days thereafter, to the 1l6th
" Regiment.. Data accompanying Lieutenant Colonel Ferguson's recommendation
to the commanding general for reclassification of the accused included-the
statement he had made about himself in his letter of 17 June 1943, asking
to be relieved from his command. All the actions of the accused indicated
to Lieutenant Colonel Ferguson the intense desire of the accused for com-
bat duty (R. 16-31). :

Lieutenant Colonel R. W. Barber had known the ‘accused for about
eight months, and considered him above average as a Jjunior officer and
platoon leader, who performed his duties with initiative, imagination and
above-average energy. He was always well thought of by his brother of-
ficers, who considered him reliable, cheerful and a good companion. Lieu—
tenant Colonel Barber thought the accused entltled to an average rating of
'Excellent" (R. 31-32).

Major Harry N. Roback, Medical Corps, Camp Roberts psychiatrist,
after an interview with the accused concluded he was sane, but mildly
emotionally unstable, with a tendency to elation and depression. The ac=
cused had gone to college before coming into the Amy, wheres he was well
adjusted and happy not only as an enlisted man, but also at Camp Roberts,
until his promotion to first lieutenant., As a platoon leader he was
happy, but when he became company commander he began to feel inadequate
for that position, that he was not winning the respect of his subordinates,
and so inferior that he asked in a letter to be relieved, He wanted to be
sent to combat, He is notl able to bear prosperity, but adjusts well when
‘he has to struggle and suffer. His periods of elation and depression are
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not sufficient to classify the symptoms as part of an insanity, and.
there appeared to be no history of mental disease in his family. He
- stated he preferred to be a second lieutenant and platoon leader, or
an enlisted man driving a truck, for he was happy when doing that work.
Major Roback. recommended that the accused should not be sent to combat,
but transferred to another post and reclassified for limited service.
He saw the accused twice, the last time on 28 July, the day he returned
from AWOL. On 19 July, in their first talk, the accused stated he con-
templated going AWOL, and asked what the punishment would be; he said he
planned to do this because he was not able to stand it much longer at
Camp Roberts. He also made it clear that he was reluctant to continue
as a commissioned officer. Major Roback believed, with a transfer to
- another post, 'in time the accused would be completely normal; but that

he was not emotionally stable enough to be an officer. The accused was
mentally sound on 17 and 18 July 1943. On 17 July he telephoned lajor
Roback, who told him his transfer could not be arranged for at least
thirty days. Major Roback b~<lieved that between 18 and 28 July 1943
the accused was mentally sound all the time, The defense stated they
were not making the defense of insanity, but admitted and insisted the
-accused was mentally sound; the medical testimony was offered only in
mitigation (R. 33=47).

Second Lieutenaht James H. licPheeters testified he had known
the accused since 1 June 1942; his reputation was very good as a soldier
and also good as to his character (R. 47-48).

5. After being fully advised of his rights the acpused elected to
be sworn and testified, in brief, as follows. He was inducted 21 March
1941, at Fort NacArthur, California, and served with antitank forces at
Fort lewis, Washington, for thirteen months as a private until 9 Qctober
when he was made a corporal. He never had any difficulty, and was happy
there., [le made an application to go to Officers!' Candidate School, at
Fort Benning, without realizing the responsibilities involved. About a
month later he took his physical examination, went out on mansuvers, was
called in, left, and arrived at Fort Benning, 22 February 1942. He had no
difficulties as a secqnd lieutenant in which grade he served until 26
December 1942, enjoying his work and putting a good deal of energy into
it. He had no particular ambition to advance, being quite satisfied with
his assignment as platoon leader. 'When made a first lieutenant, he became
executive officer, and found the duties not to his liking; he served as
company commander about a month and a half, but did not perform his work
satisfactorily in his own estimation, and did not try particularly;
despite which he was not criticized, there were no complaints about his
work, though he even "fished" for a couple. He still desires very much
to get into combat, would like to retain his commission, but more than
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that wants to return to the enlisted ranks. His primary motive for
absenting himself without leave was his impatience to get away from
‘Camp Roberts; he had been there well over a year, although he had been
promised he would be relieved after serving a year there, and thought
he might be shipped out for not living up to the standards of an of-
ficer — for combat preferably; that was his reasone.

He talked with Major Roback who indicated to the accused that
he would not be transferred to combat service upon Major Roback's recom—
mendation.. He had seen officers who did not amount to much shipped out,
so concluded, if he were not wanted around so much, he might be also, but
would not be if his superior officers requested his retention. He made
up out of his own mind the characteristics he gave himself in the letter.
He did not think he possessed them, and knew he could do much better than
what he put down., He adopted the worst possible plan to accomplish his
purpose in order to get quicker action, feeling he had exhausted all other
avernues of approach and found them unsatisfactory as far as results were
concerned. He had requested a transfer by letter, asked the ad,]utant to
put him on order, and also asked S-3, his forher company commander, who
said yes at first, but later the accused._discovered the adjutant was
striking his name off every transfer order;™~although he too had said he
would recommend the accused's transfer, still he was eliminating his
name because the battalion commander insisted that the accused remain.

When he was away, he went to his home at Hhittier, California,
for five days, telling his mother and father he was on leave; them to
the mountains for four days. He honestly had the idea he could accomplish
his purpose of getting into combat by going AWOL. He had not talked it
over with any other officer; possibly it was the long hard way, but '
shorter than staying at Camp Foberts (R. 48-65).

6. The Speclflcatlon alleges absence nthout leave from 18 July
to 28 July 1943. The plea of guilty is corroborated by full and wncontra-
‘dicted evidence, including the accused's omn testimony. The record )
establishes a most unusual motive for the accused's deliberate and -'in
his case — unprecedented dereliction, namely, his desire to expedite the
fulfillment of his heretofore thwarted efforts to obtain a transfer to
foreign service. This motive, and the accused's splendid record,
demonstrated capacity, and excellent character — all clearly shomn by
the uncontroverted testimony of highly credible witnesses — furnish no
defense to the Charge, but are eligible for cons:.derata.on in exteruation
.Only -

7. Gar Department records show the accused is 24 years of age. He
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enlisted 31 March 1941; went to Officerst' Candidate School 22 February
1942, was temporarily commissioned second lisutenant, Army of the
United States, 22 May 191.2, and promoted to first lieutenant, 26
December 1942.

8. - The court was legally constituted. No errors injuriously
affecting the substantial rights of the accused were committed during
the trial. In the opinion of the Board of Review the record of trial
is legally sufficient to support the findings of guilty and the sentence
and to warrant confirmation thereof. Dismissal is authorized upon
conviction of a violation of Article of War 61.

/%&ﬂ:ﬁz _Q; )_KM y Judge Advocate.
ﬂm é’ /W}udge Advocata.

Judge Advocate,
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SPJGN
CHM 239693

1st Ind.
‘War Department, J.A.G.0., 17 SEP 1943 - To the Secretary of War.

1. Herewith transmitted for the action of the President are
the record of trial and the opinion of the Board of Review in the
case of First Lisutenant Harold C. Burton (0-1284096), Infantry.

« 2. I concur in the opinion of the Board of Review that the
record of trial is legally sufficient to support the findings and
sentence and to warrant confirmation thereof. I recommend that the
sentence of dismissal be confirmed but suspended during the plsasure
of the President. ]

3. Inclosed are a draft of a lettar for your signature, trans-
‘mitting the record to the President for his action, and a form of
Executive action designed to carry into effect the foregoing recom—
mpdation, should such action meet with your approval. :

) . m I.Or‘l d. Crm, . . |
- ¢ Major General, o
The Judge Advocata General. » )

3 Incls.
Incl 1 = Record of trl.al.
Incl 2 - Dﬁo of ltr. for
~ - Sig. Sec. of War,~
Incl 3 -~ Form of Executive
action.

(Sentence confirmed tut execution suspended. G.C.M.0. 339, '6; 'ﬁov 1943)
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WAR DePARSTENT
. Army Service Forces
In the Office of The Judge Advocate General s
Washington, D. C. (247)

SPJGN ; o
UNITED STATES XII CORPS

V. Irial by G.C.M., convened at
‘Camp Butner, North Carolina,
3, 5 and 6 August 1943.
Dishonorable discharge and

- confinement for life.
Penitentiary.

Private SA' (WiI) PARKER
(36014016), Headquarters
Battery, 930th Field )
Artillery Battalion.

.

REVIEW by the BOARD OF REVIEW
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates

1. - The record of triél in the case of the soldier named above has
been examined by the Board of Review. '

2. The accused was tried upon the following Charge and Specification:
‘CHARGE: Violation of the 92nd Article of War.

Specification: In that Private Sam Parker, (Then Technician Fourth
Grade) Headquarters Battery, Nine Hundred Thirtieth Field
Artillery Battalion, did, at 5123 Proctor Street, Durham,
North Carolina, on or about 0030.7 July 1943, with malice
aforethought, willfully, deliberately, feloniously, unlaw-
fully, and with premeditation kill one Private First Class
James I. Chambers, Nine Hundred Seventy Seventh Air Base °
Security, Camp Butner, North Carolina, a human being by
shooting him with a pistol. - ’ .

He pleaded not guilty to and was found guilty of the Charge and Specifi-~
cation. The offense was committed in time of war. No evidence of pre-
vious convictions was introduced. He was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or to
become due and to be confined at hard labor for the term of his natural
life. The reviewing authority approved the sentence, designated the
United States Penitentiary, Atlanta, Georgia, as the place of confine-
ment, and forwarded the record of trial pursuant to Article of War 50%.

3. The evidence for the prosecution shows that the accused, a
colored soldier, then a sergeant, met his friend, Ethel Swindell, a
beautician by trade, as she emerged from a picture show, in Durham,
North Carolina, at about seven ofclock on the evening of 6 July 1943.

-
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‘After imbibing soft drinks, they proceeded to her room, on the second
floor of a rooming house, one means of access to which was an outside
stairway leading up to a screened porch, whence a door opened into a ;
bedroom adjoining kthelt's. .Shortly after the accus€d and Ethel had arrived
.at her room, the deceased, somewhat intoxicated, came to this screened
porch door, which Ethel opened, standing there and talking to him for about
an hour, while the accused remained seated in her room, within sight of

the other two, through the bedroom door. Finally the deceased struck Ethel,
once on her face and twice on her side. At this, the accused rose to his
feet and stood in the doorway. - Ethel had said goodnight and started away
from the deceased, when he, seizing her arm, snatched her toward him ®in a
fast pull®, The accused, speaking then for the first time, and in a nor-

~

mal tone of voice, remarked to the deceased that ®it had better be goodnightw,

whereupon tie deceased relinquished his-hold upon Ethel, and put his hand
in his pocket. Ethel beat a hasty retreat up the hall toward the bathroom.
Departing, she observed a momentary ®*glint® in close juxtaposition to the
accused's hand at about the level of his waist. Before she reached the
bathroom, she heard a shot; then, after a very brief interval, three more,
in quick succession (R. 10-15, 18, 22-25, 28-29, 34-43, 53-57).

According to the accuéed's statement - made the following day, and
introduced in evidence by the prosecution - upen releasing ithel, the
deceased started toward the accused.

#Then I drew my 25 cal. automatic 3 3 # and # % % fired one shot
at him. v bullet did not hit Private Chambers. Then Pvt. Cham—
bers turned, and ran down the stairs. -I walked outside of the
house onto the porch, and I fired, I pzuess, three shots. After

I fired these three shots, I walked dovm the stairs and saw
Private Chambers lying on the floor. Then, I went to the bus
station, got on a bus, and returned to camp®* (R. 92-93; Ex. 6).

. Shortly after the shcoting, the de¢ceased was found on a landing.
halfway down the stairs, with a bullet wound in his head from which, at
seven o'clock the next morning, he died (R. 16, 17, 26, 27, 149; Ex. 10).

About eight feet above the floor of thé bedrcom into which the door
frem the screened porch opened, and directly above it, was a bullet groove
observed for the first time after the shooting, the only one inside the
room. Outside, another groove indicated that a bullet, fired from the
screened porch above, had penetrated a banister of the stair rail, border—
ing the landing where the deceased was found (R. 57-59, 96~98, 107-109,
113-115). ' : v
. 4. Adduced on behalf of the defense, the evidence of the duly
qualified chief of the neuro-psychiatric section at the station hospital
indicates that the accused is a dull, phlegmatic and sluggish individual,

‘ with a mental aptitude rating of 8 years, 9 months, who has mades an adequate
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adjustment to Arwy life, leading ®a rcutine, more or less humdrum
existence, complying with all the orders and regulations,® working

satisfactorily as a cook, and meriting his promotion to sergeant, the
grade which he had attained prior to tne shooting. Despite his ®*limita-
tion of innate intellectual endowment, # % % he 1s not mentally ill and
is fully responsible for nis vehavior® (E. 157-158).

He was characterized vy his mess sergeant as ®always a very workable
type of person, very easy to gst along with®, quiet, good-natured, coopera-
tive, and never known to cause any trouble. This characterization was :
corroborated by both his battery commander and his mess officer (R. 158-166).

Ethel Swindell, recalled as a defense witness, testified that when

. the deceased knocked on the decer, tne night hc was killed, she first told
him she was in bed, to which he replied, "No you're not because you are
sitting beside the bed in a chair®, which she was, and which the deceased
could only lncw by looking through the window (R. 154-156).

5. The accused, after his rights as a witness had been fully explained
to him, testified, under oath, that after Ethel and the deceased had talked
for an hour at the screened porch docr, the deceased entered the bedroom
adjoining kEthel's, where the accused was waiting, moving out of range of
the accused's vislon. 2They talked for about 15 minutes,” he continued,

#ard I noticed, I could hear them talking, and I noticed that
they were argulng and I noticed that he struck Miss Swindell
twice. % # % Miss Swindell either set on the bed or he

knocked her on the bed, but when licks were passed she hit on

the bed. Miss Swindell would tell him to stop, said !Don't do
that,' and he does it again, and iss Swindell, I could hear her,
tried to get loose from him, and then I gets up and walks to the
door % # % I didn't do anything, just stood there in the door.

# # 3% He turned and sne walked a couple of steps back from him
and he leaned his left hand up on the dresser and put his right
hand in his pocket. # # 3% Well, he stayed there for awhile and
then he walked over by the # % # door leading out on the porch.

% #% # He takes his right hand out of his pocket and leans up
against the door and puts his left hand in his pocket. # # #

He takes and leans up against the door and puts his left hand in
his pocket and he takes his right hand and grabs iiss Swindell and
jerks her over to him. * 3t i Then I spoke. % % % I said, 'Don't
you think it is time you should go now?! i# 3% # He didn't say anything
but he let Miss Swindell go and that is the time she steps back
from him. # % # He straightens up, stands up straight in the door
and puts his right hand in his pocket and starts toward me. # 3% #
He had both hands in his pockets. # # # I tried to back up but
the bed was behind me. # % # I takes my right hand and reaches in
# % % my right hip pocket. % % 3% I drew a revolver. # #% # When I

_3._
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drew the revolver I fired. # % # Qver his head. % # % To .
frighten him, to keep him from coning on me. % # % He turned .
and goes out the door, # # # I stood there for & second or
“two. % # .3t I zoes out on the porch # # # I was afraid of what
he would do to me through the window. % 3 3 Because he gould
see me through the window and I couldn't see him % % # He had
made the statement that he seen iiss Swindell betting on the
bed, # # 3 through the windoéow," -

In going down the s teps it is necessary to pass -that window, "I walks

out on the porch and fires four shots.® It was dark, and the accused -
neither saw the deceased when he fired, nor intended to hit him nor any
other person, aiming all four shots at the victory garden planted below 2
the outside stairway, expecting to shoot into the ground. "If, I just

shot out straight from me™, he testified, "I would have shot in through

a house that was setting across the street. # # % I fired the shots

to frlghten, merely to frighten # % # him off because I. thought he might
have decided to shoot or throw a brick through the window,® The deceased
had had his hands in his pockets when he left, and, the accused continued ,
®I was afraid he might have — didn't know what he might have in his :
pockets, # % % he‘mlght have had a gun, a km.fe or most anythin{," (R. 1’78- )
1482, 185-18‘7) . _ _

" After firing these shots, the accused, fmd:.ng the room deserted,
departed via the outside stairway leading dqwn from the screened porch.
As he descended, he testified, "I seed the soldier lying on the steps
and I was frightened.® . He did not think, however, that any of the shots
which he had fired had struck the soldier. Upon returning to camp, the
accused went to bed and slept for an estimated hour and a half until
awakened by an orderly who told him to get up, that the military police
“wanted to speak to him (R. 189).

6. The Speciflcatlon alleses that the accused with malj.ce aforg=-
thought, feloniously slew the deceased by shooting h;Lm with a pistol,
The evidence shows that the accused, on a dark night, after firing over the
deceased's head while the-two were still in a lighted room where the de-
ceased had just desisted from physically abusing the woman on whom the ac—
cused was calling, followed the deceased on to an unlighted screened porch,
a few seconds after the deceased had started down an unlighted stairway
leading therefrom, and there fired three or four more shots, at least
two of them in the direction of the landing halfway down the stairway,
vhere the deceased's body was later found. This evidence clearly estab—
lishes the killing by the means alleged, upon provocation inadequate to re- .
duce the grade of the offense; and the l@anual explic¢itly provides that :
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Mialice aforetnouzht may exist when the act is unpremeditated.
It may wean any one or more of the following states of mind.

# % % co-existing with the act ® % % by which death 1s caused:
# 3% # knowledge that thie act whicli causes death will probably
cause the death of, or grievous bodily harm to, any person,

% % % although such knowlzadge is accompanied by indifference
whether death or grievous bodily harm is caused or not by a
wish that it may not be caused; # * x® {MCM, 1928, par. 148a,
pp. 163-164).

The accused's own testimony as to the circumstances surrounding the
shooting, supports the conclusive inference therefrom that he certainly
must have known that shooting down the stairway would probably result in
the deceased being hit, although he may not have intended to hit him, -
and even hoped that he would hot. Thus the slement of *malice afore-
_.thought®, as well as all others essential to establishing the-commission
of the offense alleged, is shown by the evidence, which, in the opinion
of the Board of Review, is sufficient to support the courtt!s findings

of guilty of murder, as alleged. :

7. ‘'Ine-.accused is 26 years of age. Ile was inducted at Chicago,
I1linois,.1 April 1941. His record shows no prior service.

8. The court was legally constituted. No errors injuriously
affecting the substantial rights of the accused were comnitted during ,
the trial. In the opinion of the Board of Review the record of trial is-
l2zally sufficient to suppert the findings and the sentence. A sentence
either of death or of imprisonment for 1ife is mandatory upon a con-~
victicn of murder in violation of Article of War 92. Confinement in a
penitentiary is authorized by Article of War 42 for the offense of murder,
recognized as an offense of a civil nature and so punishable by peniten—
tiary confinement by sections 273 and 275 of the Criminal Code.of the
United States (18 U.S.C. 452, 454)s

%&V CC—) Z%ﬂ&% Judce Advocate
WM@ Judge Advocate
&7&%&%& Judge Advocate
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Army Service Forces
In the Office of The thige Advocate General
" Washington, D.C. (253)
SPJGQ '
CM 239730
UNITED STATES

18 SEP 1943

FOURTH AIR FCRCE

Trial by G.C.M., convened at
March Field, California, 29- -
31 July and 2, 3 August 1943, :.
4s to Stanton, Brooks, Gibson, -1
Brunson, Gaines: Dishonor- s
able discharge and confine-
ment for twenty (20) years.
Penitentiary. Robinson
(acquitted). Davis, Albert
W. Hall, Haskell<E, Hall (dis-
approved by the reviewmg
authority).

Ve !

Private JESSE STANTON (35673571),
Private First Class SYLVESTER L.
EROCKS (13136661), Private GONZLEE
GIBSON (33381014), Private First
Class FRANK ERUNSON (33381024),
Private FRED GAINES, JR. (37243260),
all of 855th Engineer Aviation
Battalion; Private JOHN T. RCBINSON
- (38326773), Detachment No. 2, 4th
Alr Force Replacement Depot, March
Field, California; Private JAMES LEE-
DAVIS (32214174), 1887th Engineer
Aviation Battalion; Private First
Class ALBERT W. HALL (37234690), and
Private HASKELL E. HALL (35577349),
both of 855th Engineer Aviation
Battalione. . )
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HOIDING by the BOARD OF REVIEW
ROUNDS, HEPBURN and IATTIN, Judge Advocates.

l. The record of trial in the case of the soldiers n;uned above
has been examined by the Board of Review,

é. The only question requirmg consideration is the designaticxi
of a penltentia.ry ag the place of confinement.

Confinement in a penitentla.ry in this case is not authorized
by Article of War 42, The offense of commiting a riot is not punish-
able by confinement in a penitentiary for more than one year by some
statute of the United States of general application within the contin-
ental United States or by law of the District of Columbia. _ .

3. For the reasons stated, the Board of ‘Review holds the record
of trial legally sufficient to support only so much of the sentences
as involves dishonorablg discharge, forfeiture of all pay and allowances



(254) |

dus or to become due, and confinement at hard labor for twenty years
in a place other than a penitentiary, Federal correctional institu- -

tion, or refarmatary.
j l » Judge Advocate.

E ; ; E L ’ Ju“ge Advocate. ~'

M‘*b Lw':': Judge Ad\*ocate.
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1st Ind,

War Department, J.A.G.O., 18 0CT 1943 To the Commandm" General,
Fourth Air Force, San Erancisco, California,

.. 1+ In the case of Private Jesse Stanton (35673571), Private First
Class Sylvester L. Brooks (13136661), Private Gonzlee Gibson (33381014), |,
Private First Class Frank Brunson (33381024),.and Private Fred Gaines,
Jr. (37243260), all of 855th Engineer Aviation Battalion, attention is
invited to the foregoing holding of the Board of Review that the record
of trial is legally sufficient to support only so much of the sentences
&8 involves dishonorable discharge, forfeiture of all pay and allowances

- due or to become due, and confinement at hard labor for twenty years in
a place other than a penitentiary, Federal correctional institution,

- or reformatory, which holding is hereby approved. Under the provisions
of Article of War 50%, and Executive Order No. 9363, dated July 23,
1943, and upon the designation of a place of econfinement other than a
penitentiary, Federal correctional institution, or reformatory, you wi].l
have authority to order the execution of the sentence.

2, When coples of the published order in this case are forwarded
to this office they should be accompanied by the foregoing holding and
this indorsement. -For convenience of reference and to facilitate
attaching copies of the published order to the record in this case,
please place the file number of the record in brackets’'at the end of
shed order, as followss

(cM ?39730) .
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UNITED STATES ) -_',EIGHTKSERVICECW\
g ARNY SERVICE FORCES

v. . . - -
- ) Trial by G.C.M., convened at
Second Iieutensnt RENE E, . ) Camp Hood, Texas, 17 and 18
BUCK (0471770), Infantry, ) June 1943. As to Lisutenant
Camp Wolters, Texas, and ) Bucks To be dismissed the .
Technicel Sergeant RALFH W, ) service. As to Sergeant Van
VAN STEENHOVEN (16043604), ) Steenhovens Findings and
Medical Detachment, Camp ) sentence disapproved.

- Hood, Texas. ) '

OPINION of the BOARD OF EEVIEN .
MORRISBETTE, MoCOOK and CLEMENTS, Judge Advooates.

cg -

g l: The record of trial in the foregoing case has been examined
by the Board of Review and the Board submits this, its opinion, to 1‘110
Judge Advocate Gonoral.

2. The a.ocnsed were o.rraigned end tried on tho follmd.ng c‘hnrp
and Specifications

CHARGE: Violation of the 96th Article of War.

Specifications In that Second Lieutenant Rene E. Buok, o
Infantry, end Technical Sergeant Ralph W. Van Stoenhonn, !
Medical Detachment, Camp Hood, Texas, aoting Jolntly,
snd in pursuance or & oommon mtent, did at Temple, _
Texas, on or about April 27, 1943, wrongfully and folon.tv
ously, with intent to prooure the miscarriage of Miss .
Dessie Denson, insert an instrument or instruments imte - -
her vagina, or use other means, which act was not moolury
to preserve her life or health and was not done under the .’

- direction of a competent licensed practitiomer of medicine,
and in cousequencse of which act the said Miss Dessie g
Denson diod. R

' 3.  After a motion to strike and plea in abatement mhittod by 'kh.
Joint defense, both of which were without merit, had been respeatively ~
denied and overruled by 1\:ho court, each aoccused pleaded not gullty e
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the specifiocation. Each was found guilty as charged. No evidence )

of previous convictions was offered. lisutenent Buck was sentenced to
dismissal, total forfeitures, and confinement at hard labor at such

place as the reviewing authority may direot for five years. Sergsant

Van Steenhoven was sentenced to dishonorable discharge, total forfeitures
and confinement at hard labor at such place as the reviewing authority

may direct for seven years., The reviewing authority disapproved the. .
findings and sentence as to Technical Sergeant Van Steenhoven. He approved
the findings as to Lieutenant Buck except the words ®and in oonsequence . .
of which act the said Miss Dessie Denson died,® approved the sentence but
remitted so much thereof as provides for total forfeitures and eonfinement
at hard labor for five years. He recommended thet the exsocution of the -
sentence to dismissal so approved by him be suspended and forwarded the
record of trial for action under Article of War 48, ° ' -

4, Between about 7330 and 8100 o'oclook on the evening of 27 April
1943, & young woman identified as Miss Ileta Shannon and an unidentified
soldier in the automobile with her rented a cottage at the Roselawn
Tourist Courts, Temple, Texas, from & Mrs. T. F. Gilleland, who testified
that about a week earlier Miss Dale in the same car had rented a cottage
fram her, On that-warlier occasion the soldier registered as lLieutenant
Dale (R. 10, 12). About 10330 o'clock of the evening of 27 April 1943
Miss Rita M. Gray, e graduate nurse at the Scott and White Hospital,
Temple, Texas, saw both accused, Lieutenant Buck and Sergeant Van Steen=-
hoven and Miss Shannon at the Scott end White Hospital with the “Denson
girl," who at that time was on a stretcher, dead. She, with Dr. Stroble
‘and several nurses, attempted first aid. At that time, in the presence
of accused Buck, Sergeant Van Steenhoven made the statement “that they
had been riding around in the evening, she was in the front seat with the
Lieutenant and he was in the back with Mies Shannon, Miss Denson fainted
end they tried to revive her and could not, he also said she had two small
glasses of wine during the evening." The examination appears to have been
casual, Dr. Stroble having satisfied himself by using a stethoscope that
the young woman's heart had stopped beating (R. 18=20). Wiley M, Fisher, '
night watchman at the Scott and White Hospital, also saw both accused and
Miss Shannon at the hospital about 11330 the same night (R. 15, 16)., The
Denson girl was pronounced dead by Dr. Stroble. .

The seme night at 3315 a.m., 28 April 1943, Dr. Charles Phillips,
& Surgical Pathologist at Scott and White Hospital, conducted an sutopsy
on what he described as the body of Miss Dessie Denson. - From his testi~
mony end copy of the autopsy report over his signature, admitted in evidenoce
as Exhibit A, it sufficiently appears that the young woman was about six te -
eight or ten weeks' pregnant and that there had been & relatively recent
attempt, "roughly twenty-four hours®, to bring about a miscarriage. There
was a moderate amount of tearing end laceratiom in the lower part of the
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cenal from which there was a certain amount of bleeding, end "a certain’
amount of force was used in attempting to empty the euretus™ which is

ordinarily "considered as attempting an abortion.® TR. 21-28) (He used
the word abortion in testifying--the word "miscarriage®™ in the autopsy.)

6. Over the objection of accused Buck, after the court had heard
" testimony including that of the accused concerning the circumstances
under which it was given, & confession made by him on 24 May 1943 in the
" presence of Lieutenant Colonel Walter S. Hunnioutt and the investigating
officer, later trial judge advooate, Captain William Ve Lemens, was

adnitted in evidence.

- The pertinent and important statements contained in the con.fes-
sion may be' sunmarized as follows (R. 54-57)1

Lieutenant Buck, while stationed at MoCloskey General Hospital,
_ first met Miss Dessie Denson when he was "picked up™ by her in-a motion
ploture show the latter part of February. Thereafter they became well
“acquainted. He visited her in her homs and met her father. Within about
four weeks he began to have sexual intercourse with her, and about a week
after such an ocoasion when a "condom™ was broken, she informed him that
she was pregnant. She insisted upon having an abortion and when she per-
sisted over his objections, he finally consented to assist her. A friend,
Miss Shannon, first attempted to find & nurse, but falling in that, they
arranged, at Miss Shannon's suggestion, to have the abortion performed by
Sergeant Van Steenhoven, who, Miss Shannon said, knew sbout such things

. and would do 1t for nothing. The first attempt was made at a tourist
camp, whioh the confession describes as the Woodlawn Tourist Court, north
of Temple, Texes, but which in all probability was the Roselawn Tourist }
Camp, managed by Mrs. Gilleland. Whatever the correct name of the tourist
camp, it is suffiociently clear fram the testimony and the confession that
the place described by the mcoused and Mrs. Gilleland ere the same. At
this first attempt Steenhoven tried to insert a rubber tube of some sort
into Miss Denson's vagina but was unsuccessful in bringing about sn abortiocn.

The next attempt, the oconfession continues, took place at the’

same tourist cemp about 7830 in the evening about one week later, Sergeant
Van Steenhoven, Miss Shannan, lLieutenant Buck and Miss Denson were preseunt.
The cabin was-small with only one chair in the room. Steenhoven had a

bag or a brief case containing some tools, ¢tne shaped like four spoons for
dilating purposes, scme probes, "Hemostats”, g’ome wires, coll springs,

Kahn hypodermic needles, other hypodermic nesdles and little bottles, which
the Sergeant said contained distilled water. He also had some forceps and
seomed to be proud of the fact that thdy were ourved and were from the
dispensary at Camp Hood, The confession then describes the clumsy, ignorant,
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brutal efforts of this Sergeant to perform an abortion on the young
woman, during pert of which time accused Buck participated by holding

a flashlight until ®he got sick and refused to help any more." While
Sergeant Van Steenhoven was resting, he got some wine which he, accused
Buck, and Miss Denson drank, Thereupon Steenhoven tisd the unfortunate .
young women's feet to the bed and started to work with her again.-
.Aocused ‘Buck now participated by holding her hLead and she dug her
fingernails into his arm, apparently from the pain.  Again they suspended
. the operation while they drenk some more wine and Miss Denson lighted a

© cigarette, end, apparently, liss Shannon and Steenhoven engaged in

' "nec]dng.‘ Thereupon Miss Denson's cigarette went out entirely. S&he
"kinda grosned and mede a gurgling sound‘frcm inside, he grabbed her
, pulse end her pulse was kinda cutting up.® Sergeant Van Steerhoven sug-
- gested spirite of emmonia, but Lieutenant Buck refused and after hastily
re~dressing the young woman, he put her in the car snd drove to Temple
with a view to taking her to MsCloskey General Hospital. On the way they
found themselves colose to Scott and White Hospital where they were finally
adnitted,. At that time accused Buck felt the young woman's pulse and it
seamed to be still beating. He called for a doctor while he and.the -
Sergeant took her out of the automobile and into the hospital on a wheel.
chair or stretcher. The dootor end two nurses worked on her for five or
ten minutes whereupon Lieutenant Buck begen to get upset, and not knowing
what to do, he deciced to shoot himself with a Iuger pistol which he had
in the pocket of hise car, but Mies Shannon prevented him from doing so.
From then on he could not remember very well what happened,

6. Although the ocorpus delicti, namely, that an abortion or mis-
carriage was attempted on the body of & young women at the time and place
alleged, and the identity of the young woman as Miss Dessie Denson as
alleged are both inartificially end emateurishly established by the evie -
deace offered by the trial judge advooate, they sre, nevertheless, suffi~-
cisntly established. It likewise sufficiently sppears from ccmpetent and
undisputed evidence that at or about the time and near the place alleged
there was sn attempt in substentially the manner alleged to procure the

miscerriage of Miss Dessie Denson and that the act was not necessary to
- preserve her life or health and was not under the directicn of s ocompetent,
licensed practitioner of medicine. The confession of mooused Buck is full
end camplete, showing not only his presence at the time end pll.eo, but his
active participation in the crime,

7o The result of the torcgoing is that the only serious question
raised by the reoord of trial is whether the oonfessiocn of the soccused wes
voluntarily made without coercicn, duress or promise of reward, with fall
kncwhdge ot his privileges ;guinlt self=inorimination,

)
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8. The confession relied upon and introduced in evidence by the _
prosecution was made by accused on 24 May 1943 in the room used as a court-
-room in Camp Hood, Texas. There were present at the time Iieutenant - N
Colonel Walter S. Hunnicutt, Staff Judge Advoocate, Cemp Hood, Captaimn |
William V. Lemens, the investigating officer and subsequently appointed -
trial judge advocate of the generesl court before which aocused was tried,
and the stenographer. On that date accused was a prisoner in the prison
ward of the Cemp Hood Station Hospital, was taken to the courtroam under

armed guard, and at the time of the confession it may be assumed that
he was under restraint (R. 31, 43, 60). From the testimony of Colonel
Hunnicutt, e prosecution witness, and independently by that of the .
.acoused himself, who testified in his own behalf in opposition to the
admission of the oc .ession, the following facts are establisheds

Prior to making the confession, accused Buck was informed of
the offense with which he was charged, the names of the witnesses who
would appear against him, his right to cross~examine, the purpose of the
investigation, and his right to sulmit a statement which, howover, might
be used against him (R. 32, 61).

In addition to the foregoing information and before he made
any statemént of any kind, acoused was advised first by Captain lemens
and then by Colonel Hunnicutt that he did not have to make a statement °
of eny kind unless he desired to do so and that any statement made by him
should be purely voluntary and could be used against him. Colonel Buanicutt:
reminded asccused that he had previously warned him at previous investigar-,
tlons in the case and then proceeded again to explain to the accused his’
rights against self-incrimination. On each occasion, efter each warning,
accused stated that he fully understood his rights and desired to make a
‘statement (R. 32), It clearly appears from the testimony of Lieutenant
Buck himself that no threats were made against him nor any offers of’
reward or leniency. Except for the fact that he was under restraint,’
worried, and as he himself expressed it, angry, there is no luggution of
duress (R. 61-52), .

9. The claim of the defense that the oconfession was involuntn.rily
mede or was otherwise inadmissible is based on evidence which is likewise
undisputed that acoused had been examined and interrogated on three :
previous occasions, first in the police station on 28 April 1943, where
the interrogation was conducted prinoipally by the county presecutor.
Colcnel Hunnicutt was present for the double purpose of proteqting not
only the rights of the Government but also the rights of the accused in
his interrogation by a civil proseoutor. At that time the rights of
Lieutenant Buck against self-inorimination were explained to him by Colonel
Hunnicutt, and thereafter accused did make e statement (R. 35-38, 46).
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The next interrogation took place on 3 May 1943 and was conducted pxji-
marily by Colonel Hunnicutt, who testifies again that he fully warned
.and acquainted the accused of his rights against self-inorimination. The
" accused made a statement at that time (R. 36). The third interrogation
on 5 May ocourred at the police station in Temple, Texas, and again the
_county prosecutor wae the principal interrogator. During the course of
the investigation the accused is shown to have said to the county proseocu-
tor, "I have made too many statements previously covering what I know
about the incident and I do not at this time desire to make a further
- statement.® Thereupon the county prosecutor, idemtified as Judge White,
replied, "Of course, that is your privilege, lieutenant, and you have
that right, but we know that you lied in those other statements, if you
want to correct that it might help you in our attitude later." Thereupon,
Judge White continued to question the witness, and apparently Colonel .
Hunnicutt "asked him some questions.® During the course of the proceedings
Judge White suggested that the statements would be off the record but
Colonel Bunnicutt immediately made it oclear that so far as he was ooncerned
that "it was on the record.™ (R. 36, 37, 48, 49, 50)

‘ The defense insisted that the foregoing occurremces influenced
the attitude and mental condition of the accused at the time of the confes-
sion actually introduced in evidence, namely, 19 days leter on 24 May,
and further complained that he had been locked up, threatened with a court=
martial and told that they had sufficient proof of his participation in
the offense. He admitted that his rights had been explained to him but
claimed that he was all mixed up and understood only vaguely. When asked

" the direct question whether the confession was a voluntary statement,
willingly mede, he replied, "Not exactly voluntary statement, it was not
voluntary, I made 1t to get out of arguing, I felt I had been badgsred
-and had been locked up." He later said that he was angry (R.' 51-52).

For the purpose of this discussion only, it may be conceded that
at the interrogation in the police station on 5 May 1943, accused was
improparly interrogated after he had amounced that he did not desire to
make any further statements and likewise conceded that the statements of
the county prosecutor contained at least some inference of a reward or
leniency in the eventr accused made & more satisfactory statement. None of
these conditions existed at the time the last confession relied upon by
the prosecution was made by the acoused. At that time his rights ageinst
self-inorimination, his privilege to remain silent and the consequences
of talking were ocarefully and fully explained to him both by Captain Lemens,
the investigating officer, and by Colonel Hunnicutt, It likewise appears
that the explanation had been made tothe accused on at least two other
occasions., No threats were made against him at that time nor was there
any duress, force or hope of reward or promise of leniency. The accused .
mede the statement kmowing full well the consequences and the fact that he

-was angry, naturally worried and alarmed is of no importance.
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10. The confession itself then made by the accused is obviously

a statement made by a man in full possession of his faculties and with a
clear recollection of dates, places and detailed occurrences. It rings
true. It is corroborated in some important details; for example, accused
describes two visits_to a tourist camp, ane a week before the date of the
. alleged offense and a.nother on the date. of the offense., At both of them
Miss Shannon was present. This testimony is corroborated by the testimony
of Miss Gilleland, supra, who testified Miss Shannon remted a cottage from

her on both dates. The confession is further corroborated the fact
that accused was present at the Scott and White Hospital with the body of

the young woman on the evening she was brought there dead or dyinge. The
report of the autopsy corroborates his testimony that a orude, unskillful
attempt at abortion had been attempted.

In the opinion of the Board of Review, the court who listened
to the testimony of Lieutenant Colonel Hunnicutt and to the accused him~
self', with the opportunity of observing the demeanor of each and weighing
the testimony, properly concluded that the confession by aoouud on 24 May
1543 was voluntarily submitted by him after he had been fully acquaintod
with all of his r:.ghts against self-incrimination.

11, Consideration has been given to a letter from Mrs. Virginia Buok
the wife of the accused, and a letter from Lieutenant Buck, dated 17 August
1943, both addressed to the Fresident of the United States, whisgh are.
inclosed with the record of trial. .

12, War Department records show that accuaed is over twenty-one years
of age (born.16 December 1521), served two years in Junior R.0.T.C., ’
graduated from high school, was appointed second lieutenant 14 May 1942
and ordered to active duty 29 May 1942,

13. The court was legally constituted. No errors injuriously affect=
ing the substantial rights of accused were committed during the triel. In
the opinion of the Board of Review the record of trial is legally sufficient
to support the findings of guilty and the sentence and to warrant confirma=
tion thereof. A sentence of dismissal is authoriged upon conviection of s
viclation of the 96th Article of War.

, Judge Advoocate.

. MW—/’ﬁudge ‘Advooate,

g

> Judgo“ Advoocate.
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SPJGV CM 238731 - T © ~1st Ind.
War Dop&mmt, ASF. JQAQG.O" ) o
o , 27 0CT 1943
Tos The Secretary of War. ' '
1. Herewith transmitted for the action"of the President are the

_ record of trial and the opinian of the Board of Review in the case of
Second Lieutenent Rene E, Buck (0-471770), Irfantry.

2. I eonocur in the opinion of the Board of Review that the record
.of trial is legally sufficient to support the findings of gullty and the
sentence, as modified and spproved by the reviewing authority, end to -
warrant confimation of the sontenco.

: R Upon ‘the repeated insistence of Miss Dessie Denson, with whom he had
been having intimate relations, the accused agreed to assist her in
"having & miscarriage. Miss Shannon, & friend of Miss Denson, suggested
that a Sergeant Van Steenhoven knew about such things and would do it for
nothing. . n a designated evening the four parties named went to'a tourist
camp and made an unsuccessful attempt to bring about & miscarriage. About
one week later they met at the same tourist cemp end Sergeant Ven Steen-
hoven, in the presence of Lieutenant Buck who held a flashlight, attempted
in & crude manner to produce the miscarriege of Miss Denson. During the
attempt she collapsed and was rushed to a hospital where ehe was pronounced -
- deads The doctor who performed the autopsy testified that the attempted
miscarriage was not the cause of death and that the cause of death was
unknown, N )
} The reviewing authority recommends that the execution of the sentence’
to dismissal be suspended. thhough lieutenent Buck reluctantly consented,
upon the insistence of Miss Denson, to assist her in accomplishing an
abortion and rushed her to an excellent hospital ‘when she collapsed, the
fact remains that he participated in the crude attempt to perform an
illegal abortion. His usefulness as an officer has been destroyed, and
soolety demands that he be punished. It is believed that sufficient
clemency has been extended by the action of the reviewing suthority in
‘remitting that part of the sentence which provided for forfeiture of all
pay and allowances due or to become due end confinement at hard labor for
five years. I therefore recommend that the sentence to dismissal be con-
firmed and oarried into execution,
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8. Inclosed are a draft of a letter for the signature of the
Becretary of War, transmitting the record to the President for his
action, and a form of Exeoutive action designed to carry into effect:
the foregoing recommendation should such action meet with approval,

‘U»—?«a\ Qo Q/\w,_\

Myron C. Cramer,
' ¥ajor General,
3 Incls, S : The Judge Advocate Geueral.
Inecl. 1 - R/T.’ S
Incl. 2 = Drit. 1tr. for
sig. Sec. of War.
Incls 3 = Form of Executive action.

(Sentence of dismissal confirmed. Execution suspended.:
G.C.M.0. 394, 21 Dec 1943)
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SPJGH . . _ . :
CM 239778 SR - g ocTi94d
UNITED STATES ) * ARMY AIR FORCES

: ' ; EASTERN FLYING TRAINING CCNMAND

Ve
) Trial by G.C.M.,convened
Second lieutenant WILLIAM ' ) at Mariamna Army Adr-
P. AQUINO (0-752671), Air ; Field, Marianna, Florida,
Corps. . { 19 August 1943. Dis-
' ) ‘missal. '

; OPINION of the BOARD (F REVIEW
~ DRIVER, LOTTERHOS and LATTIN,Judge Advocates.

1.. The Board of Review has examined the record of trial in the
case of the officer named above and aubmits this, its opinion, to me
Judge Advocate Genaral. A

2, The accused was tried upon the follow:ing Charge a.nd Specifica-
tionst .

CHARGE I: Violation of the 96th Article of War.

Specification 1: In that 2nd Lieutenant William P. Aquino,
Headquarters and Headquarters Squadron 17th Single Engine
Flying Training Group, Army Air Forces Advanced Flying
School, Marianna Army Air Field, Marianna, Florida,
having been restricted to the limits of his Post, did,
-a$ Marianna Army Air Field, on or about July 18, 1943,
break said restriction by going to Dothan, Alabama

Specificat.ion 2: In that 2nd Lieutenant William P. Aquino,
- Headquarters and Headquarters Squadron 17th Single .
Engine Flying Training Group, Army Air Forces Advanced
Flying School, Marianna Army Air Field, Marianna,
. Florids, did, at Marianna Amy Air Field, on or about
. July 18, 1943, wrongfully take and use without consent .
of the owner a certain automobile; to wit, a 1540 Willis
Coupe, Motor Number 47882, Florida State License Number
, 25=373, property of 2nd Lieutenant Robert B. Kehrein.
‘He pleaded not guilty to Speoification 2, and guilty to Specification 1
and the Charge (designated in the record as Charge I). He was found guilty
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of the Charge and both Specifications and sentenced to be dismissed

the service. Evidence of one previous conviction by gemeral court- -
martial for conduct of a nature to bring discredit upon the military
service in violation of the 96th Article of War was introduced.

The reviewing authority approved the sentence and forwarded the record.
of trial for action under the ;8th Article of War. . : '

3. The evidence for the prosecution shows that by sentence of a
general court-martial adjudged 28 June 1943 and promulgated by order
dated 8 July 19543 (Ex. 1), accused was restricted to the limits of the
post at Marianna Army Air Field, Marianna, Florida, for three months.

A copy of the order was delivered to accused an 1 or 15 July. At
1:30.a.m. on 18 July 1943 as Second Lieutsnant Robert H. Kehrein left
a dance at the Officerst Club at Marianna, he noticed his automobile, a
1540 willis coupe, being pushed by another car toward the Club. - As it
was going too fast for him to stop 1t, he went to the gate and asked
the "Mp® who was driving the car. The latter informed him that accused
was the driver. Lieutenant Kehrein had not then or on any other
. occasion given accused consent to “take and use® his automobile.
rrivate First Class John L. Vance, who was on duty at the gate, had
recognized accused as he drove up in a "bluish-green® Willis car.  He -
asked accused where he was going and accused replied "Dothan". At .=
“about 13l5 a.m. on 18 July, accused was observed by Lieutenant Colonel
John H. Cheatwood and Private Max Gewirtz in the Greyhound Bus Station
-at Dothan, Alabama. Accused started to enter a telephons booth and
asked Gewirtz to get him some change as he had to make a long distance
telephone calle A few minutes later accused came out of the booth with
his cap off and left the station. Then the telephone rang, Colonel - .
.Cheatwood answered it, and the operator asked if the party who made th
call to the Marianna Army Air Field was there (R. 6-8, 11-16). . . .
‘ At about 1330 a.m. Lisutenant Kehrein reported to the Officer.
of the Day that his car had been stolen and the latter authorized trans— .
portation to take Lieutenant Kehrein's ¥date® to Cottondale. At 2115 aem.
Private Hubert E. Parrish, a member of the guard squadron on dutj' 4n )
Dothan, stopped a green 1941 Willis car which he had received:ordsrs to
pick up. Accused was driving the car and Parrish took him to police
headquarters where accused made some telephone talls. ILieutenant :
Kehr;in received a telephone call from an "MP" at Dothan who said ié-Q
cused was there and suggested that Kehrein h
stated that he had asked "Lt. Thompson® to ::ﬁ ;:h::f:a :g;t:::::g was
going to use the latter's car and inquired as to whether Kehrein had )
received the ressage. ILieutenant Kehrein toid acecus

ed "to come ¢ -
and everything would be Ok®. He gave his consent to accused to &:.ck

-
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the car back as he thought it was the only way he could get it-with-"-
out expense and inconvenience. lLieutenanc Kehrein had gone up on '
flights with accused and regarded him as a friend. At about 3:00 a.m.
Private Frank J. Zmyewski, Guard Squadron, was instructed to take .. .
accused from the Armory in Dothan to the car. The headlights were =~ -
out of order and accused asked Zmyewski.to help him find an addresa
in Dothan. By the time they found the houss it was 4330 a.m. "At

6328 a.m. on 18 July, accused returned in the car to the Marianna Arnxy
Air Field. The car was then in good condition (R. 9-13, 15-17)

ke For the dei‘ense, accused made an unsworn statement mbsta.n-

tially as follows: While at the dance at the Gfficers' Club on the .
night of 17-18 July he received a telephone call which:was supposed to
be an emergency call. ‘Before he received the call accused saw =
Lieutenant Kehrein and started to request the loan of his car but re-
membered that Kehrein had asked how the court-martial of accused came.
out, was afraid that Kehrein might become involved and ®told somebody
‘ else to tell him™. Accused "borrowed® the car and went to Dothan to ’
" call the party who he thought had called him. - When he started back to -
the field, he putin a call for Lleutenant Kehrein at the bus station,'-
and while waiting there saw Colonel.Cheatwoods He asked & soldier if.
Colonel Cheatwood had seen him, as he preferred to report his absence
rather than have Colonel Cheatwood do 80. Accused then telephoned
Lisutenant Kehrein and the latter said "it was all right to come on
~ back". - Accused did not try ®to hide it". He had "told an.officer to
tell him" and he told the guards at the gate that it was Ideutenant
Kehreints car. The next morning accused tried to trace the emergency
call and found that no long distance call had been received for him.
- He never did find out where the call "came from®,- "Lt. 'mompson, a
flying officer® remembered that accused talked to him that night but’

did not recall that accused had asked him (Lieutenant Thompson) to tell
Lieutena.nt Kehrein (R. 18). P
5. In rebuttal, the civ:.lia.n telephone operator who had been on .
" duty at the Marianna Army Air Field signal office on the night of 17-18
July, when asked whether she had received any telephoné call direct to
accused that night, testified that she had not "placed" one but that he .
- could have received one through another operator. She also stated that
she was the only person "working the switchboard® from 6:00 p.m. to \
midnight. Sergeant William Lemb was on duty in B.0.Q. 153 on the night -
of 17-18 July. No telephone call came through him for accused, but T
there were other telephones nearer. to the quarters of accused: (Re, 18-20).

C6e Specification 1; It is shown. by . the endence and admitted
by the pleas of guilty that a.fter accused had been restricted to ‘the

é
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" 1imits of the post by a sentence of a general cour‘b—méi'tial duly
"adjudged and promulgated and of which he had notice, he breached ths
reatriction by leaving the post and going to Dothan, Alabama.

. be Specification 2. The evidence shows that accused took
the autcmobile of Iieutenant Kehrein, which was parked near the .
Officers! Club, and without the knowledge or consent of the owner
drove it off the post to a nearby town. Accused was apprehended in
- possession of the car several hours later .after Lieutenant Kehrein
" had reported it stolen and the military police had been instructed to
look out for it. After his apprehension accused talked by telephone
with Lieutenant Kehrein and the latter told him ®"to coms on back and
everything would be OK®. In explanation of such statement Lieutenant
Kehrein testified that he gave his consent to accused to drive his car
~ back to the post as he thought it would avoid expense and inconvenience.
_ He expressly denied that he had at any time prior to the taking of his
car at the Officerst Club, authorized accused to use the car.. In the -
opinion of the Board of Review accused wrongfully took and used the
- automobile of Lieutenant Kehrein without the -consent of the owner as
~8lleged in Specification 2 of the Charge.

To The accused is 23 years of age. The records of the Office of
The AdJutant General show his service as followss Enlisted service

. from 12 January 1942; appointed second lieutenant, Army of the United
States .and active duty 9 October 1942. ..: ’

8. :The court was legally constituted. No errors injurlously af-
fecting the substantial rights of the accused were committed quring the
triale The Board of Review is of the opinion that the record of trial

~is legally sufficient to. support the findings of guilty and the sentence
and to warrant confirmation of the sentence. Dismissal is authorized
' upon conviction of a v:.olation of the 96th Article of War.

QM —31 ?S’lw ',Judge Advocate
Egﬁ:&zj;ﬁ— ,Judge Advocate

’ Judge Advocate
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lst Ind.
War Department, J.AG.0., 11 0CT 1943 - To the Secretary of war.

1. Herewith transmitted for the action of the President are
the record of trial and the opinion of the Board of Review in"the
case of Second Iieutenant William P. Aquino (0-792671), Air Corps.

2. I concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support the findings of guilty and
the sentence, and to warrant confirmation of the sentence. By sentence
of a general court-martial adjudged 28 June 1943, for the offense of
throwing a glass of beer upon his wife in the Officerst! Club, in
violation of the 96th Article of War, the accused was restricted to-
the Yimits of his post for three months end $200 of his pay was for-
feiteds At about 1:30 a.m. on 18 July 1943 he took and drove away the
automobile of another officer, without the consent of the owner (Spec.
2), and breached the restriction by driving off the post to a nearby
town from which he did not return until about 6:30 a.m. of the same day
(spec. 1). I recommend that the sentence tc dismissal be confirmed and
carried into execution.

3+ Inclosed are a draft of a letter for your signature, trans- -
mitting the record to the President for his action, and a form of Execu-
tive action carrying into effect the recommendation made above.

_\M’UW\Q~QAM_

Myron C. Cramer,
Major General,
3 Incls. - The Judge Advocate General.
Incl. l1-Record of trial.
Incl. 2-Dft. ltr. for sige.
SeC. of Ware. '
Incl. 3- Form of Action.

(Sentence confirmed. G.C.M.0. 412, 24 Dec 1943)






WAR DEPARTMENT
Aruy Service Forces
In the Office of The Judge Advocate General

Washington,D.C.
(273)
22 SEP 1843
SPJGH -
CM 239839
UNITED STATES ) ARMY AIR FORCES SCHOQL
g OF APPLIED TACTIGA.
Ve
) Trial by G.CeM., convened
Private EDWARD B. HARRISON ) at Army Air Forces School
(33012240), Headquarters ) of Applied Tactics Air Base,
and Service Company, 8Llst ) Florida, 6 August 1543.
Engineer Aviation Battalion. ) Dishonorable discharge and
) confinement for twenty (20)
) years. Penitentiary.

HOLDING by the BOARD OF REVIEW
HILL, DRIVER and LOTTERHOS, Judge Advocates

" . 1. The Board of Review has examined the record of trial in the
case of the soldier named above.

2. The accused was tried upon the following Charge and Specifi-
cation:

CHARGE: Violation of the 93rd Article of War.

-Specification: In that .Private Edward B. Harrison, Head-
quarters and Service Company, 841st Engineer Aviation
Battalion, did, at Leesburg, Florida, on or about 6
July 1943, with intent to commit a felony, viz, rape,
commit an assault upon one Frankie Darby, a female, by
willfully and feloniously forcibly throwing her to the
ground and throwing himself upon her.

‘He pleaded not guilty to and was found guilty of the Charge and Speci-
Ticatiomr. He was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to become due and to be con=-

. fined at hard labor for twenty years. The reviewing authority approved
the sentence-and designated the United States Penitentiary, Atlanta, -
Georgia, as thé place of confinement. The record of trial was forwarded
for action under Article of War 50%. ’

3. The evidence for the prosecution shows that on the evening of
6 July 1543, Frankie Darby, a-girl nearly 1l years of age and weighing
.about 99 pounds, and her 1f-sister, Vivian Collins, aged nine years,
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attended a motion picture theatre in Leesburg, Florida. At about
9300 pem., they left the theatre and purchased some candy at a popcorn
stand, where they noticed accused with some other soldiers. The

girls started toward their home, but happened to look back and saw
accused standing "up there". When they walked on, he crossed behind
them. Then the street lights went out and accused began "trotting™.
Vivian remarked "That soldier is drunk and he is following us™ and
both girls.ran. When & car passed, accused slowed down and so did
they. After the car passed, accused and the girls began running
againe. He then crossed to the opposite side of the street and kept
abreast of them until the girls turned in at the driveway of their
home. He then ran across the street, put his hands on the back of
Frankie Darby's waist or hips, and pushed. Her foot caught on the
curb and she fell flat on her stomach in the driveway. He fell on top
of her, with the upper part of his body across her back and his head
about a foot from hers. She tried to get him up. He put his hand

on her leg under her dress, halfway between the hip and knee. Frankie
knocked his hand away, turned on her side, and struck him on the head
with the hand in which she was holding some blocks of candy. She was
"inocking® him. Vivien was screaming and ran to the house. Accused
started to put his hand on Frankie's leg again, but someone came to
the door of the house, and he ran away. During the incident, nothing
was said by Frankie Darby or accused, and Frankie was not hurt (R.
10-15, 19-36, L1-55). '

On cross-examination of Frankie Darby, there was introduced
in evidence a written statement (Def. Ex. 1) which she had signed
before the investigating officer, after reading it. The statement con-
cluded with the words "The.soldier did-not do anything to me except
throw me down and fall on me 3 3 3", On further questions by the
prosecution she stated that accused "put his hand up my dress"

(R. 37<1). : ‘

After Frankie Darby had brushed the dirt from her clothes,
she told her stepfather what had happened. He reported the matter to
Mre L. C. French, a city policeman, and then to Corporal olaf I.
Gresham, on military police duty, and to Captain J. J. Marsh, Provost
Marshal. A search was made for a soldier answering the description
which Frankie gave. Shortly afterward, accused was taken in custody
near the popcorn stand, and was positively identified by each girl
separately. He had a cut on his chin, from which blood was flowiné,- and
there was a spot of blood on the back- of Frankie Darby's blouse. Accused
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denied following or attacking Frankie, and stated to Captain Marsh

that he had been at Venetian Gardens, a city park, where he had fallen -
and hit his chin. Captain Marsh advised accused "of his rights® and
informed him that anything he said could be used against him. After -
further questioning, accused said it was possible that he had attacked
the girl, and admitted that blood from the cut on his chin might have
caused the blood spot on the back of her blouse. Accused had been
drinking. Corporal Gresham could smell liquor on his breath, but
accused walked all right and did everything he was told to doe To
Captain Marsh accused seemed to have a full realization of what he was
doing and saying, and to be not under the influence of liquor (R.16-19,
29-30, 51-72).

L. The evidence for the defense shows that Technician Fifth
Grade Dewey Sims and Private First Class Hunder S. Hamm observed ac-
cused in leesburg at about 5:30 p.m. and again at about 8:00 p.m. on
6 July. On each occasion they spoke to him, and he replied "Who in
the hell are you". They were in the same company as accused, who had
been first sergeant of the company at one time. If accused had been
in his right mind;” he would have called them by name. He was drunk .
and crazy, acted as if he were more crazy than drunk, and "stared wild
out of his eyes". Sims had been drunk with accused but had never seen
him "drunk that way". Accused was "a mighty good man®™ and "a lot
better man®" than Hamm, so they made no further attempt to talk with
hime Technician Fifth Grade Henry E. Frye sat beside accused in a baz
at Leesburg about 6:00 pem. on 6 July, and saw him take five drinks of
whiskey. Frye, who had known accused for ten months, made three
attempts to talk with him at the bar, but accused did not answer -
questions or say anything during the time that Frye was there (R.73-86).

First Lieutenant Verginio Renzi, the commanding officer of
accused, testified that Frankie Darby had made a statement to him in
which she said that when accused approached her he did not grab her,
but she stumbled and fell, and accused fell ca her or close by her, -

and that he “did not make any moves to get off her clothing or anything
like that® (R, 86-88). : . . ¢

Accused testified that he had been a physical instructor
prior to his induction into the Army. He became first sergeant of
his company but had been reduced to private prior to 6 July, because he
had missed inspection while he was sick at home. He married in '
September 1942, and his wife lived with him at Leesburg until about 18
June 1943 when she went to New York. They expected a child to be born
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in November or December. On 6 July 1943, accused was in Leesburg on
pass. He started drinking about noon in the tap room of the Night Owl
and drank a quantity of beer. He could not recall anything from that
time until he was picked up by the military police at the popcorn stand
that evening. His mind was a blank as to intermediate events and-he
did not recall having seen the witnesses at that time. He had a vague
recollection of being taken to the police station and being there
jdentified by the two girls (R $8-106).

First Lieutenant Fe S. Racey, Corps of Chaplains, who had
known accused since November 1942, testified that his reputation was
good (R. 93-97). .

S, The evidence shows that at about 9:00 p.m. on 6 July accused,
who had been drinking, saw two girls, Frankie Darby, nearly 1l years
of age, and her half-sister, Vivian Collins, nine years of age, walking
home from the picture show. Accused followed them along the street,
When he ran the girls ran and when he walked they walked. He crossed
to the other side of the street and kept abreast of them. When they
turned into the driveway of their home, he ran across the street, put
his hands on the back of Frankie Darby's waist or hips and pushed her.
Shs stumbled on the curb and fell flat on her stomach in the driveway.
Accused fell on top of her, with the wper part of his body across her
back and his head about & foot from hers. She tried to get him off,
He placed his hand on her leg under her dress, halfway between the hip
and knee. The girl knocked his hand away, turned a her side and
struck him on the head. She was fighting or ®knocking®" him, and the
other girl ran to the house screaming. Accused started to put his hand

on Frankie's leg again, but someone came to the door of the house and .
accused ran aways.

The evidence clearly establishes that at the time and place
alleged, accused assaulted Frankie Darby by pushing her down and placing
his hand on her leg. The sole question requiring cmsideration is
whether there is any substantial evidence that the assault was made with
intent to commit rape. The intent to have carnal knowledge of the woman
assaulted by force and without her consent must exist and concur with
the assault. In other words, the man must intend to overcome any re-
slstance by force, actual or constructive, and penetrate the woman's
person. Any less intent will not suffice (MCM, 1928, par. 1491). The
intent to commit rape must appear from the evidence to have been such
as that the accompanying battery, if effectuated, would have amounted
to the legal crime of rape. It must be inferable from all the
. circumstances that the design of the assailant, in the battery, was to
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gratify his passions at all events and notwithstanding the opposition
offered--to overpower resistance by all the force necessary to the
successful accomplishment of his purpose (Wint.hrop's Military I.a.w and
Precedents, Reprint, p. 688). '

' The question whether there is any substantial evidence to
sustain the finding of the court that at ' the time of the assault ac-
cused had the intent to rape the girl, is a question of law which must
necessarily be considered by the Board of Review and does not involve
determining the weight of the evidence or passing upon the credibility
of witnesses. Where an assault is committed on a woman or girl, and
the facts do not afford a reascnable basis for the inference of an _
intent to commit rape, the Board of Review will not approve a finding
of guilty of assault with such intent (cu 199369, Davis- CM 220805,

Peavy} CM 230511, Daniel).- ‘ _

The facts set out above--in brief, that accused followed tha
two girls, pushed one of them down on her stomach, fell on her, and
placed his hand on her leg--do not, in the opinion of the Board, support
an inference that accused intended to overcome any resistance by force
and penetrate ths girlts person. The evidence supports only a finding
of guilty of the lesser included offense of - assault a.nd batta'y,
violation of the 96th Article of War.

. 6. The maximum 1imit of punishment on conviction of an assault
' and battery is confinement at hard labar for six months and forfeiture
of two-thirds pay per month for a like period (MCM, 1928, par. 1Okc).

, Confinement in a penitentiary is not suthorized by the L2nd
Article of War upon conviction of assault and battery in violation of
the 96th Article of War.

7. The charge sheet shows that accused is 26 years of age, and
that he was inducted 5 April 1911,

8. For the reascns stated the Board of Review holds the record of
trial legally sufficient to support only so much of the findings of
guilty as involves findings of guilty of assanlt and battery, in viola-
tion of the 96th Article of War, and legally sufficient to support only
so much of the sentence as involves confinement at hard labor in a place
other than a penitentlary, Federal correctional institution or re-
formatory for six months and forfeiture of two-thirds pay per month for
six months.

,/-

AN T ey ¢, Judge Advocate

M. Duser |, Judge Advocate

- ,Judge Advocate
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lst Ind.

War Department, J.A.0.0., 23 SEP 943 _ 16 tre Comanding General,
Army Air Forces School of Applied Tactics, Orlando, Floride.

1. In the case of Private Edward B. Harrison (33012240), Head-
quarters and Service Company, 84lst Engineer Aviation Battalion, I
concur in the foregoing holding of the Board of Review, and for the
reasons therein stated recommend that only so much of the findings of
guilty as involves findings of guilty of assault and battery, in
violation of the 96th Article of War, be approved, and that only so
mich of the sentence as involves confinement at hard labor in a place
other than a penitentiary, Federal correctional institution or re-
formatory for six months and forfeiture of two-thirds pay per month for

six months be approved. Thereupon, you will have authority to order
the execution of the sentence.

. 2+ When copies of the published order in this case are forwarded:
to this office they should be accompanied by the foregoing holding and
this indorsement. For convenience of reference and to facilitate
attaching copies of the published order to the record in this case,

please place the file number of the record in brackets at the end of the
published order, as followss

(CM 239839). - °

. ¥yron C. Cramer,
Major General,
The Judge Advocate General.
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WAR DEPARTMENT
Army Service Forces
In the Office of The Judge Advocate General
Washington,D.C.

27 SEP 1943

D STATES FORT KNOX

Trial by G.C.M., convened
at Fort Knox, Kentucky, 19
August 1943. Dismissal,
total forfeitures and con-
finement for two (2) years.

Ve

utenant MORRIS

Nt S’ St el N ot ot

OPINION of the BOARD (F REVIEW
HILL, DRIVER and LOTTERHOS, Judge Advocates

The Board of Review has examined the record of trial in the

case of the officer named asbove and submits this, its opinion, to The
Judge Advocate General, )

2.
tions:

The accused was tried upon the following Charge and Specifica-

CHARGE: Violation of the 96th Article of War.

Specification 1: In that First lieutenant Morris Wohl, In-

fantry, First Company, First Student Regiment, Training.
Group, The Armored School, having custody of the Company
Fund of the First Company, First Student Regiment, Train-
ing Group, The Armored School, furnished and intended for
the said Company, did, at Fort Knox, Kentucky, on or
about 23 July 1943, knowingly and wrongfully deliver to
W. L. Adams, louisville, Kentucky, said W. L. Adams having
authority to receive same, & check from said Company Fund
for $124,85 which he, Iieutenant Wohl, then knew was
$29.50 more than the value or price of the merchandise he
recelved from seid W. L. Adams. :

Specification 2: In that First Lieutena.nt ‘Horris Wohl, In-

fantry, First Company, First Student Regiment, Training .
Group, The Armored School, having the custody of the Company
Fund of the First Company, First Student Regiment, Training
Group, The Armored School, did, at Fort Knox, Kentucky, on
or about the 20th day of July, 1943, wrongfully propose,

(279)
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suggest to and demand of W. L. Adams, Louisville,
Kentucky, that the said Adams deliver to him,
Lieutenant Wohl, certain articles of merchandise of
the value of $95.35, and that thereafter, he, the said
Iieutenant Wohl, deliver to the sald W. L. Adams a
check on the Company Fund of the First Company, First
Student Regiment, Training Group, The Armored School,
in the sum of $124.85, after the receipt of which,

- the said Iieutenant Wohl wrongfully proposed, suggested
and demanded that he personally receive back from the -
said We L. Adams the sum of $29.50.

Specification 33 In that First Ideutenant Morris Wohl, In-

; fantry, First Company, First Student Regiment, Training
Group, The Armored School, being in command of his said
organization, and it being his duty to make and render
true and proper vouchers for expenditures from the
Company Fund, First Company, First Student Regiment,
Training Group, The Armored School, did, at Fort Knox,
Kentucky, on or about 23 July 1943, knowingly make a
false voucher, which voucher was false in that it showed
the said Lieutenant Wohl, as Commanding Officer of
First Company, First Student Regiment, Training Group,
The Armored School, among other things, received two
dozen deodorant blocks, twelve dozen bars of soap and

. two tubes of four ounce deodorant blocks, when in truth
and in fact he, the said Iieutenant Wohl, then well knew
that he received only one dozen deodorant blocks, six dozen
bars of socap, and one tube of four ounce deodorant blocke

He pleaded not gullty to and was found guilty of the Charge and all
Specifications. He was sentenced to be dismissed the service, to
forfeit all pay and allowances due or to become due, and to be confined
at hard labor for two years. The reviewing authority approved the

sentence and the record of trial was forwarded for action under the
L48th Article of War. .

i
3. The evidence for the prosecution shows. that ¥r. W. L. Adans,
& salesman who called an company commanders at Fort Knox, went to the
orderly room of the First Student Company on 20 July 1943 to see the
first sergeants When he arrived there the first sergeant was out and

accused stated that he would see Mr. Adams in a minute. Accused asked
Ur. Adams. if some merchandise previously ordered had come in and was
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‘advised that it had., Xr. Adams suggested the purchase of various
articles which he handled. Accused then gave an order for some
merchandise, including deodorant blocks and soap for dispensers. When
the order was written up accused asked to see the order and stated

"I want you to take and send instead of two dozen deodorant blocks,

2L ounce size, send only one dozen on that, &nd on the soap, instead
of making it twelve dozen bring six dozen; and on the twe tubes of
deodorant blocks, instead of sending two tubes sent (sic) one and make
the bill as originally planned". In the course of conversation ac-
cused stated that he was short 17 ar 21 sheets and had to find some
way to cover it up, or that the men in the company lost the sheets,
that he did not see why he had to "dig down in his own pocket" to
make up their shortages, and "Let them pay for'it themseives®™ out of
the company funds. Mr. Adams understood that he was to make out his
bill to read "Per Merchandise as Delivered", receive a check from
accused for $124.85, and refund to accused in cash $29.50, the price
of the urdelivered merchandise. The full order included 12 dozen
soap for soap dispensers, two dozen 2L=~cunce deodorant blocks, and two
tubes of L-ounce deodorant blocks. After taking the order Mr. Adams
left the orderly room. (n & previous occasion in June accused had
ordered one dozen 24-ounce deodorant blocks and asked Mr. Adams to
deliver a half dozen, bill accused for a dozen, and refund to accused
$7.50, as he wanted to make up for 17 sheets which were shert. When
it was time to deliver the merchandise ordered in June, ¥r. Adams
tﬁ%d accused it had not come in (R. 10-12, 15-18, 20, 22-23, 27-28,
34). .

, When Mr. Adams went home on the night of 20 July he talked to .
his family and some friends about what had occurred and decided to
report it. The next day he talked to an officer of his acquaintance
at Fort Knox and was referred to Lieutenant Colonel Benjamin W. Hawes,
commanding the First Student Regiment of the Training Group and regi-
mental commander of accused. On 22 July Colonel Hawes talked to
Colonel ¥Kilton H. Patton, commanding the Training Group, about the mat-
ter and then brought Mr. Adams to the office of Colonel Patton. These
officers gave Mr. Adams two $10 bills and two $5 bills, the serial
numbers of which had been recorded, and directed him to complete the
proposed transaction with accused and then to notify Colonel Hawes
immediately. Colonel Patton directed Colonel Hawes to take another
officer with him and be in the vicinity of the First Company on 23
July, and tq go to accused and demand the bill for the merchandise and
the money received from Mr. Adams, as soon as the proposed transaction
had been completed (R. 12, 18~19, 22, 24-26, 29-32, 38).

On 23 July, Mr. Adaus telephoned accused and was told to
deliver the goods about 1330 p.r. Mr. Adams went to the office of
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accused at that time, made out an invoice as accused had directed, and
delivered the merchandise. The invoice (Ex. 1) dated 23 July 1943 was
made out on a form of "W. L. Adams" to "lst Co Tr. Gp A.F.S." and in-
cluded 12 dozen soap for dispensers $2l, two dozen 2l-ounce deodorant
blocks $30, and two tubes of L-ounce deodoreznt blocks §5. The total
amount of the invoice was $124.85. All of the merchandise listed on
the invoice was delivered to accused by Mr. Adams except 6 dozen soap
for dispensers, one dozen 24-ounce deodorant blocks, and one tube of
L-ounce deodorant blocks. Accused then wrote a check (Ex. 2) dated 23
July 1943, payable to "W. L. Adams® in the eamount of $124.85, and signed
"Compary Fund 1st Co. Tng Gp. A.F.Se. Morris Wohl Custodian®. Accused
delivered the check to Mr. Adams and at the request of Mr. Adams, wrote
on the invoice "Rec'd July 23, 19L3 Lt. Wohl", Mr. Adams wrote on the
invoice "Paid W. L. Adems July 23/43 Thanks". When the check had been
delivered Mr. Adams invited accused outside for a "coke", they went to
Mr. Adams' car, he handed to accused the four bills that Colonel Hawes
had given him, and accused gave him two quarters in change. At this
time accused did not ask for or demand the money nor suggest that it be
returned to him, and Mr. Adams did not ask for the change (R. 12-1l,
2)4"27’ 29)'

When Mr.. Adams reported about 2230 peme cn 23 July that "the
deal had gone through%, Colonel Hawes amd Major Carl Edmonds went to
the office of accused,’told the enlisted men to leave, asked accused for
the invoice, and stated to him that they wanted to inventory the property
that had come ine. They checked the property against the invoice signed
by accused and Mr. Adams, and found that those articles which Mr. Adams
had not delivered, though shown on the invoice, were missing. The in-
voice (Ex. 1), which accused removed from a desk drawer where fund vouchers
were kept, was a "Company voucher for the First Compary® as shown in the
right carner. (There was a notation on the lower right corner of the in-
"voice "Voucher No. 7 Month of July 23, 1943 Amount $124.85"). Colonel
Hawes asked accused for the money and accused handed him the four bills
he had received from Mr. Adams, which were the same bills that Colonel
Hawes had delivered to Mr. Adams. Colonel Hawes warned accused that he
need not say anything and that anything he said could be used against him.
Accused stated that he could explain everything, that he was 21 sheets
short or that his men had lost some sheets, and that he wanted to make up
the 21 sheets. When asked if he did not know how to make the sheets up,
accused replied that he did not. They then went to Colonel Pattont's
office, where accused stated that he did not know he was doing wrong in
taking the money, because he was short of sheets and wanted to make them
up, and that if he had thought he was doing wrong he would not have done
it. Accused admitted to Colonel Patton that he knowingly and willingly
made the transaction and gave a company fund check for the full amount when
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he knew that he had received only a part of the merchandise. Accused
stated that he did this because he needed some sheets, and did not
survey them because his supply sergeant told him he could not survey
sheets. Colonel Patton had never prohibited the surveying of sheets,
but no company commander had ever surveyed any since he had been in
the Training Group (R. 31-37, 39-40).

Accused did not attempt to hide anything, answered questions
directly, and did not hesitate to turn over the money and explain the
transaction. Prior to this occurrence Colonel Patton and Colonel
Hawes had rated the efficiency of accused as excellent, and he was a
satisfactory compeny commander. Colonel Patton had considered accused
to be one of his "most outstanding" trial judge advocates, regardless
of age or experience in the military service (Re 25, LO).

be The evidence for the defense shows that it was the custom in
the First Company for the men to put their beds and bedding out for
airing two days each week, and that 10 or more men, including
Technicians Fifth Grade Sam Mednic and Edward S. Cimek, had lost sheets
while they were being aired. When sheets were lost in this way, ac-
cused told Staff Sergeant Albert J. Csobanovits, Supply Sergeant of the
company, to give the men new sheets and they were not charged with
them. Accused loaned Sergeant.Csobanovits $20 on one occasion, per-
mitted him to charge a telephone call to the account of accused on
another, and had never asked for the money. When accused was relieved
of command, inventory was taken and there were 30 sheets short

(Ro L2-LL)-

Accused testified that he was in the New York National Guard,
was indvcted into Federal service in February 1541, went to Officer
Candidate School in June 1942, graduated 13 September 1942, and was
assigned as special service officer and then supply officer in the
First Student Group. From 28 December 1942 to 23 July 1943 he was in
comnand of the First Company. In Officer Candidate School he had a very
limited course in Administration, and had no experience as company com-
mander prior to December 1942. After assuming command of the company,
he received no training other than day to day experience (R. LL=45).

When Mr. Adams came into his office on 20 July, accused told
him he could not sell anything to accused that day. Mr. Adems engaged
him in conversatime. Accused told him about sheets being loast when
the men aired their beds and said "I don't know what I am going to do,
I have got. to make it up someway, because it is not their fault they
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were ordered to put them ocut in the sun at least twice a week". Mr.
Adams then said "I have a suggestion that other Commanders have done",
suggested that accused order from him some things that could be used,
and said "I will raise the bill®* and "You get the allowance due to
the particular students who have lost the property and you will deprive
. them of nothing, because it would benefit the men who lost the par-
ticular sheets in the Company™. Mr. Adams added "If I raise this
item and raise that item, why then you will have enough money to make
up for these particular sheets that your men are short". Accused saw
- nothing wrong about it, so he gave the order. Accused had never had
such an agreement with Mr. Adams before (R. U5=L6).

On 23 July, Mr. Adams came over with the merchandise about
1130 p.m., showed accused the three items he had reised, and accused
wrote the check and delivered it. Mr. Adams then called accused out-
side and said "you have .thirty dollars coming®, and accused gave him
50 cents change. About fifteen minutes later Colonel Hawes and Major
Edmonds came to the orderly room, and asked for the voucher and the
merchandise. Accused explained about the sheets, that he did not think
it right to charge the men for them, that he did not want to charge
them, and that he did not think he was doing anything wrong. He gave
the money to Colonel Hawes, told him that it was received from Mr. Adams,
‘and that accused was golng to use it for sheets the students had loste.
When taken to Colonel Patton he repeated his statements (R. L7-48).

There were between 28 and 35 sheets missing. Accused under—
stood, as he had heard Colonel Patton say in lectures, that it is the
duty of a company commander to assiet his subordinates, try to help
them, treat the men "fair", and get them to "love you®, Accused de-
- scribed several incidents in which he had been considerate of men under
his command. With respect to the money handed to him by Mr. Adams,
accused stated that he intended to use it for the purchase of lost
property in the company, had no intention to take it, did not need it,
- and would not touch that amount of money. He was working for the City

of New York when inducted into the Army and received the difference in

salary. His father held over $1,000 which was paid to the account of
accused, and accused had no intention whatever to apply any part of
"this measly sum, $29.50" to himself. In making the agreement with Mr.
Adams he did not think he was doing anything prejudicial to the service,
but felt that what he was doing was for the benefit of the men. He
did not survey the sheets -bscause his supply sergeant had said that no

;lurvey of sheets would go through on *this particular Post® (R. LB-L9,

L]
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, On cross-examination it was brought out that accused had -
acted as trial judge advocate in about L5 cases before special courts-
martial, and as assistant trial judge advocate in sbaut 20 general
court-martial cases. He identified a paper handed to him, as voucher
No. 7 of the First Company for July, showing money paid from the :
company fund. He did not receive all of the items shown on the voucher.
fie felt that he had the responsibility of accounting for funds in his
possession, and that a false accounting was wrorg (R. L9-51).

5. The evidence shows that the company commanded by accused was
short some sheets that had been lost when the men aired their beds and
. bedding twice a week. New sheets had been issued to the men who had
lost sheets but they were not charged with the new sheets, as accused
did no¥ consider the men responsible. On 20 July when Mr. Adsms, a
salesman, called on accused, he and accused entered into an arrangement
-whereby accused would order merchandise to the amount of $124.85 to be
paid for out of the compary fund, Mre. Adams would deliver the mer-
chandise ordered except one dozen 2-ounce deodorant blocks, six dozen
soap, for soap dispensers and one tube of L-ounce deodorant blocks, ac-
cused would deliver a check for $124,85, and Mr. Adams would refund to
accused $29.50, the price of the excepted merchandise. Accused under-
stood that the lost sheets could not be surveyed, did not feel that he
should bear the expense, intended to use the $29.,50 to replace the lost
sheets, and saw nothing wrong in taking the money for that purpose.
The next day Mr. Adams reported the matter to the military authorities,

- Mr. Adams testified that accused proposed the arrangement de-
scribed above. According to accused, it was suggested to him by Mr,
Adams. Actually, it is of little importance whether the transaction was
suggested initially by accused or the salesman. The prime question is
-whether accused voluntarily entered into it. The version'of the con-
versation given by accused, however, is not convincing. He testified
that he advised the salesman that he would not buy anything that day,
that the salesman then engaged him in conversation, and that he (the
accused) discussed with the salesman the matter of the sheets and stated
that he had "to make it up somewsy®, as a result of which the salesman

- proposed the plan which was used. According to Mr. Adams accused placed
an order in a normal way, and after it was written up requested that
certain items be not delivered, but shown on the bill, and explained the
reason for the arrangement. Actually, accused ordered a considerable
amount of other merchandise. There is no intimation in the evidence of
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any possible motive for Mr. Adams to have led accused into the arrange-
ment and then to have entrapped him by reporting it. If Mr. Adams

had originated the scheme, it would have been unusual, to say the -
least, for him to have become convinced of its wrongful character later,
and then to have reported it to those in authority rather than to have
gone back to accused and withdrawn the proposal. On the other hand if
the transaction was initiated by accused there was no reason to go to
accused to withdraw the proposition before reporting it. There was no
evidence that accused “demanded™ that Mr. Adams enter into the plan
describede :

After Mr. Adams reported the arrangement to the military au-
thorities, he was given $30 in currency, the serial numbers of which
had been recorded, and was directed to complete the proposed trans-
action with accused. On 23 July, the transaction was completed be-
tween accused and Mr. Adams according to their original agreement.
After receiving the check for $124.85, Mr. Adams gave accused the $30
and received fifty cents in change. The currency aggregating §30,
found in the possession of accused, was identified as that previously
delivered to Mr. Adams. At the request of Mr. Adams, accused wrote
on the invoice ®Rec'd July 23, 1943 Lt. Wohi". fThe invoice listed the
merchandise making up the totel amount of $124,85, including those
items not delivered, and was marked paid by Mr. Adams. It became and
was used as a company fund voucher.

: The evldence shows beyond any reasonable doubt that accused -
‘wrongfully delivered a check on the company fund for $124.85, which he.
knew. was $29.50 more than the price of the merchandise received

(Spec. 1); that he wrongfully proposed to deliver such check and
personally to receive back §29.50, the price of the undelivered mer-
chandise (Spece 2); and that he knowingly made a false voucher for the
company fund by writing thereon a receipt for merchandise which he
knew had not been delivered (Spec. 3). In the opinion of the Board of
Review the record of trial is legally sufficient to suppart the find-

ings of guilty, except as to the wcrds "and demand of®™ and "and de~-
_manded™ in Specification 2.

6. The fact that Mr. Adams reported the proposed transaction to
the military authorities and was directed to complete it with accused,
did not constitute a defense on the theory of entrapment. Such defense
is available in cases where an agent of the Goverrment or his
agsistant incites or lures an accused.into doing a criminal act (Dig.

- JAG, 1912-L0, sec. 395 (35); CM 187319, Line; CM 207652, Fay and
Morris)e But where a person has formed the intent to commit an offense,
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and agents of the Government merely lay a trap to catch him, or even
cooperate with him in order to obtain proof of his guilt, the defense
cannot be sustained. Decoys may be used to entrap criminals, and

to present opportunity to one intending- or:willing to commit crime

(CM 200161, Irving and Morris; CM 211557, Huntress; CM 227195,
Franklin). The line of demarcation between the two rules stated above °
is well shown by the following language from Sorrells v. United States
(287 U. S. 435), which has been quoted with approval by the Board of

. Review?

"The appropriate object of this permltted activity, fre-
quently essential to the enforcement of the law, is to re-~
veal the criminal design; to expose the 1llicit traffic, the
prohibited publication, the fraudulent use of the malls,

the illegal conspiracy, or other offenses, and thus to dis-
close the would~be violators of the law, A different ques-
tion is presented when the criminal design originates with
the officials of the Government, and they implant in the
mind of an innocent person the disposition to commit the
alleged offense and induce its commission in- order that they
may prosecute.' (CM 211557, Huntress).

7o Mr. Arthur Gerfield Hays and Mr. Sidney Struble made an oral
argument in behalf of accused before the Board. They also presented a
brief, which has been carefully considerede

8. The accused is 37 years of age. The records of the Office of
The Adjutant General show his service as follows: Enlisted service from
3 February 1941; appointed temporary second lieutenant, Army of the
United States, from Officer Candidate School and active duty, 12
September 1942; appointed first, lieutenant, 25 May 1943.

9« The court was legally constituted. No errors injuriously
affecting the substantial rights of the accused were committed during
the trial. The Board of Review is of the opinion that the record of
trial is legally sufficient to support the finding of guilty of Speci-
fication 2 except the words "and demand of" and "and demanded®, le-
gally sufficient to support the findings of guilty of all other Speci-
fications and of the Charge, and legally sufficient to support the
sentence, and to warrant confirmation of the sentence. Dismissal is
authorized upon conviction of & violation of the 96th Article of Iar. i

ﬁ A A-cc_qg ;.__ ,Judge Advooate
—)H\&\AM ,J_udze Ldvocatf

r‘] ;) ‘ yJudge Advocate
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- © 7 1st Inde
~ War Department, J.A.G.0.,4- NOY 1943 - To the Secretary of War.

. 1. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case
of First lieutenant Morris Wohl (0-1011978), Army of the United
States.

: 2. I concur in the opinion of the Board of Review that the record-
of trial is legally sufficient to support the findings of gullty of
Specification 2 except the words ™and demand of® and "and demanded",
legally sufficient to support the findings of guilty of all other
Specifications and of the Charge, and legally sufficient to support the
sentence and to warrant confirmation of the sentence. .

The accused wrongfully proposed to & salesman that the latter
deliver merchandise of a value of $95.35, that accused deliver a check
. on the campany, fund for $124.85, and that accused personally receive
" back from the salesman the difference of $29.50 (Spec. 2); wrongfully
delivered a check on the comparny fund for $124.85, which accused knew
wag $29.50 more than the value of merchandise received (Spec. 1); and
knowingly made a false company fund voucher which showed receipt of
merchandise not actually received (Spec. 3). It appeared that accused en-
_gaged in the wrongful conduct of which he was found guilty for the
purpose of obtaining money to replace some sheets which his men had lost. =
‘I recommend that the sentence to dismissal, total forfeitures and con=-
finement at hard lsbor for two years be confirmed, but in view of all of
the circumstances that the confinement and the forfeitures be remitted,
- and that the sentence as thus modified be carried into execution.

3. Careful consideration has been given to a letter dated 20
October 1943, with an inclosed brief in behalf of accused, from Messrs
Arthur Garfield Hays, Sidney Struble and Frank W. Ford. '

L. - Inclosed are a draft of a letter for your signature, transmit-
ting the record to the President for his action, and a form of Executive
action carrying into effect the ommendation made above,

4 Incls. " T ‘-H Green
IHCIOI-ROOQ of trial. . ¢ ¢ 4 .
- Incl.2-Dft.1tr. for sig. brigadier General, U. S. Army, .
S/, Acting The Judge Advocate General.
Incl.3-Form of Action.
Incl.4~Ltr. fr. Yessrs Hays,
Struble and Ford,
20 Oct. 1943, : :
.(50 mich of finding of gullty of Specification 2 as involves findin
of guilty of the words "and demand of" and "and demanded" disapproved.
Sentence confirmed but confinement and forfeitures remitted.
G.C.M.0., 18, 8 Jan 1944) : ,
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SPJGQ .
JM 239853 _ 13 SEP 1943
. UNITED STA'TES FG%TUOX,KENTUCKY
Trial by G.C.M., convened at
Fort Knox, Kentucky, 20 August
1943. Eachs Dishonorable dis- -
charge and emfinement ‘for five
(5) years.- Penitemtiary.

..

Private GECRGE R. VAN GLYNN
(14051835), Company "C",

785th Tank Battalion, and
' Private HOWARD E, BROWN

(35646251), 3554th Servica
Unit.,

N

-

HOLDING by the BOARD OF REVIEW
ROUNDS,. HEPBURN ‘and IATTIN, Judge Advocates.

.
IS

1. The recard of trial i.n the case of the soldiers named above
has been examined by.the Board of Review

2. The only question requiring consideration is the propriety
of the designation of a penitentiary as the place of confinement,

: .. Confinement in a penitentiary, Federal reformatory or correc-
tional institution is not authorized under letter dated February 26,
1941 (AG 253 (2-6-41) E), from The Adjutant General to all commanding

generals, subject: "Instructions to reviewing autharities regarding
the designation of institutions for military prisoners to be cmfined
in a Federal penal or correctional institutim", except in a case
where confinement in a penitentiary is authorized by law (CM 220093,
Unckel). (Confinement in a penitentiary is not authorized under Article
~of War 42 for attempt to commit sodomy, the offense of which accused
were found guilty.)

. 3. For the reasons stated the Board of Review holds the record
of trial legally sufficient t6 support only so much of the sentence
as involves dishonorable discharge, forfeiture of all pay and allow-
ances due or to becams due and confinement at hard labor for five years
in a place other than a penjtentiary, Federal reformatory or correc-

tional institution. @ .
) | M&/n i? Ww/ » Judge Advocate.

’ Judge Advocate,

. 4 \ J
‘M"O’\AMM -b - Lm , Judge Advocate.
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1lst Ind,

War Department, J.A.G.0., 14 Sep 1943 = To the Commanding Officer,
Fart Knox, Kentucky. .

-~ " 1,  In thé case of Private George R. Van Glynn (3-4051835),
Company “C®", 785th Tank Battalion, and Private Howard E., Brown

- (35646251), 3554th Service Unit, I concur in the foregoing holding
~of the Board of Review and for the reasons therein stated recommend
that nly so much of the sentence be approved as involves dishon- -
-orable discharge, forfeiture of all pay and allowances due or to
become due and confinement at hard labor for five years in a place -
other than a penitentiary, Federal reformatory or carrectional insti-
tution. ,Upon campliance with the feregoing recommendation, under the
provisions of Article of War 503, and Executive Order No. 9363, you
will have authority to arder the executim of the sentences. .

- 2+ When copies of the published arder in this case are forwa.rded
to this office they should be accompanied by the foregoing holding
. and this indorsement. For convenience of reference and to facilitate
 attaching copies of the published arder to the record in this case,
please place the file number of thse record in brackets at the end of
the published arder, as follows:

(cM 239853).

~ - T‘ H. Greexl, . '
Brigadier General, U, S. Army,
. Aassistant Judge Advocate General,
- In Charge of Military Justice,.
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TN T e oot 1043
CeSPJBH L Lo 2T

cM 239909 SR
UNITED srnn:sv ARMY AIR FORCES |
- CENTRAL FLYING TRAINTNG COMMATD

- Yo - - ~

‘ . Trial by G.C.M., convened

. at Hondo Army Air Field,

- Hondo, Texas, 13 August:

- 1943.. Dismissal, total
~ forfeitures, and confine-
ment at hard labor for '

two (2) yoars,. :

. First Lieutenant WILLIAM
* Le GRADY (0-470836), Army
- of the United States. -

- . L . .

o OPINIONthheBGARDOFREVIEV _
DRIVER, LQTTERHOS and LATTIN,JudgC Advocates

_ 1. 'I'he Boa.rd of Review has axa.mined the record of trial in tha
cass of the officer named above and submits thia, 1ts opinion, to The
. Judge Advocate Genaral.

2. The accuaed was tried upon the follonitg Chargea and Specifica-
.tlonss :

CHARGE 12 Violation of the 96th Art:l.cle of m. .

Specii‘ication 1: - In that First Lieutomnt William L. Gracv,
Headquarters & Headquarters Squadron, 88th Navigation
Training Group, did, at Waco, Texas, on or about

“.November 19, 1542, with intent. to injure and defraud,
wrongfully and unlawfully make and utter to the Raleigh
Hotel, Waco, Texas, a certain check, in words and
figures as follows, to wits :

_ San Antonio, Texas Nov. 19 1942
NATIONAL BANK OF FORT SAM HOUSTON
‘ at San Antonio
Pay to the order of CASH $25.00
'PmantyFive&No/lOO— - = = = = = ~ DOLLARS

/s/ William L. Grady
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and by means thereof, did fraudulently obtain from the
said Raleigh Hotel, Waco, Texas, the sum of twenty-five
dollars ($25.00), he the said Iieutenant William L.
Grady, then well knowing that he did not have and not .
intending that he should have sufficient funds in the
National Bank of Fort Sam Houston, for the payment of
said checke '

'Specificatioﬁ 2: Same form as Specification 1 but alieging
that the check was of the amount of $L0.

Specification 3: Same form as Specification 1 but alleging .
that the check was of the amount of $50.

Specifiéation L: Same form as Specification 1 except that the
check set out was payable to the order of Raleigh Hotel
in the amount of $lL0.

Specification 52 Same form as Specification L but alleging that
.the check was for $75. . : .

Specification 61 Same form as Specification 5.

Specification 73 ~Same form as Specification l but alleging that
the check was for $50. S _ S

. Specification 8¢ Same form as Specification 7,

Spécification 9t Same form as Specifieation ) but alleging
check dated 18 April 1543, for $12, made and uttered to
Robert E. Lee Hotel, San Antonio, Texas.

Specification 10:. Same form as Specification 1 but alleging
check dated 10 May 1943, for $15, made and uttered to the
White Hotel Company, San Antonio, Texas, and with an
additional stipulation in the body of the check to pay

- protest fees, a reasonable investigation charge, a
reasonable attorney's fee if placed in attorney's hands

for collection, and a waiver of all exemption laws of
Texas, o

Specification 11: - Same form as Specification 1 but alleging
check dated 11 May 1943, for $30, made and uttered to
the Alamo Driverless Car Company, Incorporated, San

Antonio, "Texas, the sum obtained representing $8.65 in
services and $21.35 in cash,



- ( 293)

Specification 123 Same form as Specification 11 but alleging
" check dated 13 May 1943, for $30, the sum cbtained '
representing $6.75 in services and $23.25 in cash.

Specification 13: Same form as Specification 1, but alleging
check dated 17 May 1943, for $15, drawn upon the Hondo
. National Bank of Hondo, .Texas, made to order of cash and
uttered to the Pincus Company, San Antonio, Texae.

Specification 12 Same form as Specification 1, but alleging
check dated 19 May 1943; for $50, made to the order of
cash and uttered to the Fort Sam Houston Post Exchange,
Fort Sam Houston, Texas. : SR

Specifi‘cation 15: Same form as Speoification 1, b'ut'alleging
check dated 19 May 1943, drawn upon the Hondo National"
‘Bank, Hondo, Texas, for $10, mdde to the order of cash
and uttered to the National Bank of Commerce, San A,ntonio, ‘
- Texas. . v

Specification 16: Same' form as Specification 1, but alleging
check dated 2l May 1943, for $20, made and uttered to Thé
Washington~Youree Hotel Company, Incorporated, Shreveport,
Louisiana, with representation in the check that drawer -
“had the amount drawn to his credit in drawee bank and had
obtained the "above sum® through this representation. _

‘Specification 17¢ Same form as Specification 16 ‘but alleging E
check dated 25 ¥ay 1943, for 825,

Specification 18: Same form as Specification 16, but alleging R
check dated 27 May 1913, for §25. . '

CHARGE IIs Violation of the 61lst Article of Wa.r.

Specification: In that First Lieutenant William L. Gracxy,
Headquarters & Headquarters Squadron, 88th Navigation .
Training Group, did, without proper leave, absent himself -
from his station at Hondo Army Air Field, Hondo, Texas,
from about May 18th, 1943, to about June 19th, 1943. -

The accused pleaded guilty to Specifications 11, 1 and 15, of Charge

I and to Charge I, not guilty to the remaining Specifications of this -
Charge, and guilty to the Specification, Charge 11 and to Charge II. .
He was found guilty of all Charges and Specifications and was sentenced
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to be dismissed the service, to forfeit all pay and allowances due or
to become due and to be confined at hard labor for two years. The re-
“viewing authority approved the sentence and forwarded the record of
-trial for ‘action under the L8th Article of War. ;

3. The evidence for the prosecution is substantially as follows:

a. The accused drew. two checks only upon the Hondo National
Bank, Hondo, Texas. The account of accused in this bank was closed on
27 April 1943. One of the checks was drawn to "Cash" and uttered to
_the Pincus Company, being for §15 and dated 17 May 1943 (Spec. 13, Chg..
“I)e The other was drawn to "Cash™ and uttered to the National Bank of
" Commerce, -San Antonio, Texas, being for $10 and dated 19 May 1943
(Specs. 15, Chge I) (R. 19-21, 25; Exs. C and B). - S

.. - . Dbe AlY checks except those set forth in Specifications 13-and
15 of Charge I were drawn upon the National Bank of Fort Sam Houston,
San Antonio, Texas. On 19 November 1942, when the accused had on de-
posit there the sum of $3.02, he drew.eight checks (three to "Cash™ and
five to the Raleigh Hotel) and uttered seven of them to the Raleigh
~ Hotel for a total of $365 (Specs. 1, 3-8, Chge I), and one to "Mr. Lang",
:a clerk of the Raleigh Hotel, foar $LO (Spec. 2, Chgs I). All were
 properly presented to the drawee-bank for payment on the following day.
Payment was refused due to “Not sufficient funds". The accused promised
the Raleigh Hotel Company to make these checks good but to the date of
the deposition of Mr. J. L. McLendon, Assistant Manager of the Raleigh °
 Hotel (3 August 1943), he had repaid only $255. The remaining checks ..
aggregating §207 ($12~-Spec. 9; $15--Spec. 10; $30--Spec. 11; $30--Spec.
- 123 $50~~Spec, 14; $20—Spec. 165 $25—Spec. 173 $25—Spec. 18) were
likewise made and uttered as alleged at times when the accused did not
have on deposit a sufficlient balance to meet them. For a check drawn on
13 May for §30 to Alamo Driverless Car Company, Incorporated (Spec. 12),
accused received $675 in services and no cash. They were presented

promptly and payment was refused due to insufficient funds (Re 29-33;
»EXS. E, F, G" H’ I’ J). . . .

There is evidence to the effect that the accused had made an
*allotment" to the bankd $100 a month but that there were cutstanding
'notes of $50 denominatims for which the bank deducted from the accused's
balance this amount monthly. A monthly service charge by the bank left
an amount slightly under §50 to be checked out each month. The allot-
,?Ent;BmBhd%mrily came to the.bank between the 5th and Tth of the month
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: ¢. As to Charge IT and the Specification thereunder, to
which he had pleaded guilty, the morning report of the squadron of
accused shows the accused from duty to absent without leave at 0600,
18 May 1543 and from absent without leave to arrest in quarters at

" 1230, '19 June 1943 (R. 35-36;»Ex. K).

L. The evidence for the defense is as follows: Captain Kartin
L. Towler, Medical Corps, a specialist in neuro—-psychiatry, testified
that he had observed the accused at the Brooke General Hospital from
26 June 1943 to 2 August 1943 =nd had diagnosed the accused as a con-
stitutional psychopath, ore suffering from Pinadequate personality,
manifested by impulsive, erratic behavior, poor Jjudgment, excessive in-
dulgence in alcohol, emotional instability and immaturity, lack of
respect for vested authority and disregard for the rights and feelings
of other people, all of which render him wholly unfit to perform the
duties of en officer, and in our opinion, the government can obtain no
useful service from him", Captain Towler stated that a medical board of
which he was a member had recommended that the accused be brought before
an Army Reclassification Bodrd and that he be relieved from active service
under the provisions of AR 605-230. However, Captain Towler found "no
mental or physical reasons® that would render his trial by court-martial
Aimproper from any standpoint (R. 37-41). '

Witnesses closely associated with the accused testified that
he had been an efficient officer with ability and good habits. How=
ever, recently the accused seemed to have troubles on his minhd, was late
or absent entirely from appointments, was moody and erratic. His
secretary testified that in dictating letters he seldom, if ever,
finished a complete létter.. He would start the letter, whether it was
impertant or official or not, then "go off on a tangent" into something
else, come back to the letter a little later and have to start it all
over again, or not finish it and ask his secretary to do so. That happened
very often (R. L6-48, 50, 52-53, 55, 57-59, 62; see letters of com-
mendation, Def. Ex. 4). . e ‘

The accused testified that he was married on 30 May 1542; had
been separated from his wife "intermittently since the first of November,
last year®;.and that there is a "divorce case going on in Dallas today™.
Accused stated that he had gambled at dice at the Raleigh Hotel, Waco,
Texas, 19 November 1942, and had lost; that he had thirty-five or forty
dollars in cash in his pocket when he went to the hotel; that he began
to lose and thought he would be able to win back his losses so "I wrote
my first check, which I had no intent to defraud anybody"™. He did not
know when he wrote the first check whether or not he had sufficient funds
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to cover it. MAfter '] had written as much as fifty or sixty dollars in
checks I knew that I had no more"™. His intention was either to repay

the hotel the amounts paid him on these checks or to deposit money in

the bank. He tried to secure a loan the following day Wto make up the -
money™ but was refused because a civilian indorser could not be procured.

‘He claimed that of the eight checks given (Specs. 1-8), one for $40

(Spece 2) and made cut to cash, was not cashed by the clerk of the hotel

but was put directly into the game. The accused also claimed he was .
drinking considersbly at the time but was not intoxicated (R. &5, 67-72, 79).

. - Accused arranged with the hotel to repay the money obtained by
these checks, paid $100 on 1 January 1943 and Meither eighty or seventy
dellars® in February. He then turned over his "entire financial set-up"
to "Colenel Evans™ who, through correspondence which accused had not
seen, arranged to pay the hotel and another indebtedness of accused at the
rate of $37.50 monthly. Accused believed that two payments had been
made. He stated that he had not signed a pay voucher since April. He
.would pay every nickel of the money he owed '(R. 72-73).

. Accused tegtified that when he cashed the checks dated 18 April
~and 10 May at the Rdbert E. Lee Hotel and the White Plaza Hotel ‘re-
spectively, he hed a "reasonable right® to expect that he had money in
the bank (Specs. 9 and 10, Chge I). He had a Class E allotment payable
to The National Bank of Fort Sam Houston upon which the checks were drawn
and ‘such allotments arrived en or about the 10th of the month (R. 7L).

- He explained the second check to the Alamo Driverless Car
Comparny, Incorporated (Spec. 12) for $30 as having been deposited with
the payee and not to be cashed, and stated that he was to pay the rental
of the car in cash when he returned with it and would then receive back
the checks He did not receive any cash from this transaction (Re 75).

- Accused had no recollection at all of the check for $15 given
the Pincus Company (Spec. 13). He may have been under the influence of
liquor. He remembered being in the Post Exchange and cashing the check
for $50 (Spec. 1L), but did not remember the check to the National Bank
of Commerce for $10 (Spec. 15). He may have been intoxdcated. He re-
membered nothing about the three checks given to the Washington-Youree -

Hotel Company, Incorporated (Specs. 16-18). He was drinking
heavily all the time (R. 75—77?? . . e ey :

Regarding Charge II, to which he pleaded guilty, he testified
that he went to San Antonio, drank too much, and became "fear stricken®,
then went to Dallas where he saw his family, and to Shreveport, ‘ :
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Baton Rouge, Lafayette, Louisiana, and New Iberia. He was ®picked up®
in New Iberia and returned by "Captain Connally®. After that, he was
taken to Brooke General Hospital at Fort Sam Houston (R. 77-78).

5. &. Charge I: The evidence shows that the accused drew and
cashed seventeen checks totalling $607, and drew one for $30 upon which
he received $6.75 in services, at times when he knew.or should have
known that he had insufficient funds in the drawee banks to pay them.

As the checks were presented in due course for payment, the drawee bank
rightly refused to make payment. In one evening alone the accused drew
and cashed elght checks in the total amount of $405 while having a
balance of only $3.02 in the drawee bank. Furthermore, he drew and
cashed two checks totalling $25 on a bank in which his account had been
closed. As to the remaining eight checks there is evidence that ac-
cused had assigned to the drawee bank $100 a month of his pay from which
the bank deducted $50 a month to apply on indebtedness of accused but the
evidence clearly shows that at the time the checks were drawn there were
not sufficient funds in the drawee bank to meet them and under the facts
of this case the accused is properly chargeable with knowledge as to
the status of his bank account (CM 202601, Sperti). :

Specification 2 of Charge I alleges that the accused fraudu-
lently made and uttered to the Raleigh Hotel, Waco, Texas, & check for
$L0. The only evidence that the check was uttered to the Raleigh Hotel
was hearsay and the admission of accused. The accused testified that
the check was put into a dice game and that "Mr. Lang", one of the hotel
clerks, won it. It was thus uttered to lLang and not to the hotel, al-
though the Raleigh Hotel cashed it. The proof fails to support Speci-
fication 2 as drawn, but is sufficient to support the finding except the
words "to the Raleigh Hotel" and "from the said Raleigh Hotel", and sub-
stituting therefor the words "to Mr. Lang" and “from the said Mr. Lang"
(See lCl, 1928, par. 78¢). -

Specification 12 of Charge I alleges that the accused fraudu-
lently obtained the sum of $23.25 and services of the value of $6.75.
The evidence introduced by both the prosecution and the defense shows that
the accused never obtained the sum of $23.25, but only services of the
value of $6.75.

-b. Charge II. It is shown by the evidence and admitted by the
pleas of guilty that the accused, without proper leave, absented himself
from his station as alleged from 18 May to 19 June 1943. '

6. The accused is 33 years of age. The records of the office of.
The Adjutant General show his service as follows: Enlisted service from

~
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22 June 1940 to 16 May 15L2; appointed temporary second liéutenant,
Army of the United States, 11 May 1942, and active duty, 17 Msy 19L2;

appointed temporary first ‘lieutenant, Army of the United States, 9
November 1942,

7. The court was legally constituted. No errors injuriously
affecting the substantial rights of the accused were committed during
the trial. The Board of Review is of the opinion that the record of
trial 1s legally sufficient to support the finding of guilty of Speci-
fication 2, Charge I, except the words "to the Raleigh Hotel®™ and
"from the said Raleigh Hotel", and substituting therefor the words "to
Mr. Lang® and "from the said Mr. Lang"; legally sufficient to support
. the finding of guilty of Specification 12, Charge I, except the words
and figures "the sum of twenty-three dollars and ‘hventy-five cents
($23.25), and"; legally sufficient to support the findings of guilty
of all other Specifications and of the Charges; amd legally sufficient
to support the sentence, &nd to warrant confirmation of the sentence.
‘Dismissal is authorized upon conviction of a violation of the 6131‘. or
the 96th Artlcle of War.

—km ’,Judge Aﬁwcf.';e
—37 g 4 ,Judge Advocate .
\“ﬁw‘§~ \*—m: ,Judge Advocate
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" 1st Ind.
War Department, J.A.G.0., 3~«INOY' 1943 - To the Secretary of War.

1. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case
of First Iieutenant William L. Grady (0-470836), Akrmy of the United
States. ‘ . :

2. I concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support the finding of guilty of
Specification 2, ‘Charge I, except the words "to the Raleigh Hotel™ and
"from the said Raleigh Hotel" and substituting therefor respectively
the words ®to Mr. lang" and "from the said Mr. lang®; legally suffi-
cient to support the finding of guilty of Specification 12, Charge I,

_except the words and figures "the sum of twenty-three dollars and
“twenty~-five cents ($23.25),.and"; legally sufficient to support the
findings of guilty-of all other Specifications and of the Charges; and
legally sufficient to support the sentence and to warrant confirmation
of the sentence. The accused made and uttered with intent to defraud,
eighteen checks aggregating $637.00, for which he received value to the
extent of $613.75, drawn on banks in which he had insufficient funds
(Specs. 1=18, Chg. I) and was absent without leave from his station for
about 32 deys (Spec., Chge II). Eight of the checks mentioned above, in
the total amount of $405, were drawn and cashed by accused in one
evening when he had & balance of only $3.02 in the drawee bank. I recom-
mend that the sentence to dismissal, total forfeitures, and confinement

at hard labor for two years be confirmed and carried into execution.

3+ The United States Disciplinary Barracks, Fort Leaverworth,
Kansas, should be designated as the place of confinement.

ke Consideration has been given to recommendations of clemency by
+ defense counsel dated 10 September and 21 October 1943, with attached re-
lated documents including recommendations of clemency by the president
and two other members of the court in the form of indorsements to lotters
addressed to them, dated 6 October 1943 and signed by First Lieutensnt -
Leslie W. Bland, who, as trustee of accused, states that full restitution

has been made to the holders of the checks involved in all of the Speci~ .

fications of Charge I3 and to the personal plea for clemency of ac
dated 21 October 19h3: B i eused
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: 5. Inclosed are & draft of a letter for your signature, trans-
mitting the record to the President for his action, and a form of
Exscutive action carrying into effect the recommendation made above.

T. Ho Green,
Brigadier General, U. S. Army,
Acting The Judge Advocate General.

‘6 Incls.
Inecl.l-Record of trial.
Incl.2-Dft. ltr. for sig. S/W.
Incl.3-¥orm of Action.
Inc\loh"Ltro ,fro def. coumel, 10

Sept. 1943, w/incls.

Incl.5-Ltr. fr. def. counsel, 21

: : Oct. 1943, w/incls. -

Incl.6=Ltr. fr. Lt. Grady, 21

: oOcte. 1943,

(Findings‘ disapproved in part in accordance with recommendation
. of The Judge Advocate General. Sentence confirmed but one year
of confinement remitted. G.C.M.0. 7, 7 Jan 1944)

-10-



VAR DEPARTMENT
Aruy Service Forces - (301)
In the 0ffice of 'The Judge Advocate General
Washington, DoCo -

SPJgN 9-& x
o =3 24 SEP 1943

ARMY AIR FORCES GULF COAST
TRAINING CENTER

UNITED STATZS

Ve
Trial by G.C.M., convened at

Army Air Forces Navigation School,
San Yarcos Army Air Field, Ssn
Marcos, Texas, 9 August 1943.
Disml.,sal, total forfeitures and
confinement for one (1) year and
one (1) day.

Second Lisutenant WILLIAM
M. HOYT, (0-575042), Air
corps, 389th Navigation
Training Squadraon,.

'OPINION of the BOARD OF REVIEW
CRESSON,. Vs LIPSC(BB and. SLEEPER, Judge Advocabes

.. 1, The Board of Retiew has qxa:ﬁined the" record of trial in the
case of .the officer. above nzmeéd and submits this, its opn.mon, to The
- Judgze Advocate General.

‘24 The accused was triéd upon the i‘ollovd.ng Charges and Specifi--
cationss.

‘CHARGE, I, Violation of “the. 93rd’ Article of War.

Specification: 'In that Second’ Lieutenant William M Hoyt, Air Corps »
did, at San Zarcos, Texas;, on or about }ay.7, 1943, felonicusly
embezzle by fraudulently comerting to his own use (ne Hundred
and Sixty-Three Dollars and Fifty-Three Cents ($163.53), law-
ful money: of the United S’Gates, the property of the 389th
Wavigation Train:mg Squadron, ‘entrusted. to him by the said 389th
‘Navigation Iraining Squadron.

CHARGE ITs Violation of the 96th Article of War.

Specification 1: In ‘that Second Iieutenant William M:’ Hoyt, Air.
Corps, did, at San ¥arcos Army Alr Field, San larcos, Texas,
on or about May 22, 1943, with intent to deceive }ajor David E.
Filbrun, Air Corps, Commanding Officer of the 389th Naviga’don
Training Squadron, officially report as custodian of the 389th
 Navigation Training Squadron fund to the said Major David E.
Filbrun, a statement of account 6f the said 389th Navigation
Training Squadron with the State Bank and Trust Compamy, San
Yarcos, Texas, tovering the period of April 30, 1943 to May 22,
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1943, which statement was known by the said Second Lieutenant
William M. Hoyt to be & false statement of the sa1d account,

Specification.2: In that Second Lieutenant lilliam M. Hoyt, Air

Corps, did, at San Marcos Army Air Field, San Marcos, Texas,
on or about liay 29, 1943, with intent to deceive Major David E.
Filbrvn, Air Corps, Commanding Officer of the 389th Navigation
Training Squadron, officially report as custodian of the 389th
Navigation Training Squadron fund to the said Major David E.
Filbrun, a statement of account of the said 389th Navigation

Training Squadron with the State Bank and Trust Company, San

Marcos, Texas, covering tne period of May 22, 1943 to May 29,

- 1943, which statement was known by the said Second Lieutenant

William i, Hoyt to be a false statement of the said account.

Specifici.tion 3:° In that Second Lieutenant William . Hoyt, Air

Corps, did, at San iarcos Army Air Field, San }Marcos, Texas,

on or about June 30, 1943, with intent to deceive Major David E.
Filbrun, Air Corps, Commanding Officer of the 389th Navigation
Training Squadron, officially report as custodian of the 389th
Navigation Training Squadron fund to the said Major David E.
Filbrun, a statement of account of the said 389th NavigaLion
Training Squadropy with the State Bank and Trust Company, San

Mlarcos, Texas, covering the period of May 31, 1943 to June 30,
1943, which statement was known by the said Second Lieutenant
William . Hoyt to be a false statement of the said account.

Speciflcatlon 4: In that Second Lieutenant William M, Hoyt, Alr

Corps, did, at San ifarcos Army Air Field, San iiarcos, Texas,

‘on or about iay 7, 1943, with intent to decelve Ya jor David E,
- Filbrun, Air Corps, Commanding Officer of the 389th Navigation

Training Squadron, officially report as custodian of the 389th
Navigation Training Squadron fund to the said Major David E.-
Filbrun, a deposit on lay 7, 1943 of .$163,53 to the account

"~ of the 389th Navigation Training Squadron with the State Bank

and Trust Company, San Marcos, Texas, which report was knomn
by the said Second Lieutenant William M. Hoyt to be false.

: Specification 53 T(Not arraigned or prosecuted under this'specifi-

cation.)

Specification 6: In that Second Lieutenant William M. Hoyt, Air

Corps, did, at San llarcos, Texas, on or about July 7, 1943,
with intent to defraud, wrongfully and mnlawfully mske and
utter to Jackson's Grocery (Norman Jackson, owner), & certain
check, in words and figures as follows, #o wit:


http:a_faJ.se
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SAN 7aRCOS, TEXAS, _ 7/1/43 . (399

STATE BANK & TRUST CO.

88-234
" 11-S.4. -
PAY TO THE _ , ‘ | o0
O0:DER OF : Jacksons Grocery - 8 b=
Four & 100 L " DOLIARS
FOR : ' ©_William 3. Hoyt

2nd Lt A C

~and by means thereof, did fraudulently obtain from Morman.
Jackson (doing business as Jackson's Grocery), merchandise
and lawful money of the United States in the total sum of
Four Dollars ({$4.00), he, the said Lieutenant William }. Hoyt,
“then well knowing that he did not have and not intending that
he should have sufficient funds in the State Bank and Trust

" Company for the payment of said checke :

Specification-7: (Not arraigned or prosecuted uncer this specifi-
cation.) , . .

The accused pleaded not guilty to and was found guilty of all charges and
- Specifications. He was sentenced to be dismissed the service, to forfeit
all pay and allowances due or to become dus, and to be confined at hard
labor, at such place as‘the reviewing authority may direct, for one (1)
year and one (1) day. The.reviewing authority approved the sentence and
forwarded the record of trial for action under Article of War 48.

~. 3« The evidence for the prosecution shows that on 1 iay 1943 the
accused was assigned to the 389th Navigation Training Squadron as adjutant
of the organization, in which capacity he became custodian of 'the squad-
ron fund and was authorized to make deposits in, and withdrawals from
the organizationt's -bank account, which was carried in the name of #389th
Navigation Training Squadron® with the Stata Bank and Trust Company,
San Marcos, Texas. He executed the usual signature card authorizing him
to sign checks against the account. * On 7 May 1943 he had in his pos-
session squadron fufids in the amount of $163.53 in cash, representing
laundry receipts and collections received from the rental of the squadron's
pool tabley which he undertook to take to the bank for deposit about noon
(R. 19, 33, 363 Exs. 4, 6, 17=19)s This sum was not, however, deposited
to the organization's account bui placed to the acguscd's personal ac-
count in the same bank. On the same day, subsequent to this deposit,
the accused, by the use of carbon paper, wrote "389th Sqdn. fund" under
his name on the duplicate deposit slip, which he subsequently placed in.
the organization's records, aftcr submitting it to his commanding officer
to show the purported deposit to the organization's account. Thereafter
the accused secured sqme blank bank statements from an assistant cashier
of the bank and fabricatqd thiee_simulated organization bank §tatements

-3~
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égiég falsely showed the deposit on 7 May 1943 of $163.53 to that ac—’
count instead of his own personal account. The three false statements
were prepared, certified as correct by the accused, and presented to
his commanding officer about 22 May 1943, 29 May 1943, and 30 June 1943,
ostensibly showing the condition of the organization's bank account for
the periods 30 April 1943 to 22 May 1943; 22 May 1943 to 29 iay 1943, .
and 31 iay 1943 to 30 June 1943, respectively. The fabricated statements,,
bearing accused's false certificates, vere identified and admitted into
evidence as were also the correct statements for such periods as re- "
flected by the banks records (R. 19-32, 33-39, 493 Exs 5, 6, 8-11, 13-15,
17-19)0 v

The accused was transferred to Hondo, Texas, on another assignment

about 5 July 1943, but on 1 July 1943 deposited to tho_organization's bank -
account the sum of $163.53, by withdrawing that amount from his personal

account and depositing it to ' the organizationts account. His delay in
securing the bank statements for the periods involved, pariicularly for

- the wmonth of June, 1943, aroused the suspicion of his commanding officer,
who about 1 July 1943 requested statements directly from the bank, and :
thereupon discovered the peculation prior to the accused's departure, The
accused, being confronted therewith and after being fully warned of his

- rights, made statements amounting to admissions of the falsification of

the deposit slip and three bank statements, but denied the embezzlement

of the funds. All of the exhibits were not only properly identified and
proven but wers also admitted into evidence by atlpulation (R. 34-36;

Exs. 7, 12).

A witness for the prosecution, Mr. Norman Jackson, testified that
the accused's wife gave him, in payment of a grocery bill, a check in
the amount of &4 dated 7 July 1943, drawn on the State Bank- and Trust
Company, San lfarcos, Texas, and signed by the accused, which check was
dishonored by the bank for ™ot sufficient funds”. This obligation was
subsequently discharged (R. 39=423; Exe 20). -

4. The accused, having been adv1sed of his rlghts, electod to be -
sworn and to testlfy. liis testimony corroborates the evidence adduced
by the prosecution relative to the falsifications of the deposit’ slip
and the bank statements, which latter were admitted to be pure fabrications.
The accised cenied the embezzlement, testifying that, about noon on 7 May
1943, he reached the bank which was crowded, left the money in the un-
locked glove compartment of his car, and went into a drug store for a
Coca-Cola and a package of cigarettes; that, upon returning some few min-
utes later, finding the money gone, he went home and got $200 in cash, |, -
which he had won in a poker game the night before, deposited $163.53 thereof
to his own account, and falsified the duplicate deposit slip by writing |
"389th Sqdn. fund" on it under his name as depositor; that he was'short
of funds for living expenses for his family at that time, and that
eventually he intended to deposit the sumn of #163.53°to the organization's
account from his salary and winnings at poker, at which he had been un-—
usually luckys He made no outery upon his claimed discovery of the loss

g
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of. the money and did not report it to the police or anyone else becauss
he preferred to falsify the records rather than admit his carelessness
.or stupidity. He admitted the manufacture of the "faked" bank statements,
his false certificates thereto for the thres successive pesriods thereafter,
and the delivery thereof to his commanding officer, but claimed that he
"~ made the deposit to the organization's account prior to ascertaining that
he was being transferred to another assignment away from San Marcos.
Relative to the dishonored #4 check he testified that he had become dis-
satisfied with the State Bank and Trust Company, San Marcos, Texas, that
he started another account toward the latter part of June, 1943, with a -
bank at Fort Sam Houston, leaving only a small amount in the San Marcos
bank, which he thought sufficient to pay outstanding checks against it,
and that the check was made good. shortly after its nonpayment. However,
he admitted issuing several other checks which had been dishonored about
the same time (R. 43-68).

The defense offered into evidence part of the report of investigation -
showing that accused had told substantially the same story during the
investigation that he related in his testlmony at the trial (R. 68-70;
Ex. 21).

‘ 5. The Specification, Charge I, alleges that the accused on or about
7 May 1943 at San larcos, Texas, did "feloniously embezzle by fraudulently
converting to his own use" the sum of §163.53 in money, the property of
the squadron which had been entrusted to him. The offense of embezzle-
ment is defined by the lManual for Courts-Martial: as follows:

" Embezzlement is the fraudulent appropriation of property
by a person to whom it has been intrusted or into whose hands it
has lawfully come. (iioore ve U.S., 160 U.S, 268.) :

. "The gist of the offense is a breach of trust. The trust is
one arising from some fiduciary relationship existing between the
- owner and. the person converting the property, and springing from
an agreement, expressed or implied, or arising by operation of law,
.The offense exists only where the property has been taken or re-
ceived by virtue of such relationship" (i.Culfy 1928, par.’ 149h).

Applicablg authorities state the rule wlth refcrence to the proof of
embezzlement as follows: CL ,

nInsolvency, flight, falsification of accounts, or refusal to
pay, are the usual and most effective evidences of conversion,
. though they are not the sole facts Ifrom wi:ich embezzlement can
-be inferred # # %" (Wharton's Criminal ILaw, 12th ed., vol. 2, par.
1302) (See’ also Riley v. State, 32 Tex. 763)e

The offense is not obliterated by restltutlon, either actual or intended
(#hartont's Criminal 1aw, supra, par. 1316 and CYM 192530 Dig. Ops. JAG,
1912-40, sec. 451 (18)).
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When measured by the pr:mciples amnounced in Lhe forego:.ng anthori—~
‘ties, the evidence for the prosecution conclusively establishes the com=
‘mission of the offense charged. The bank statement of the accused (Ex. 5)
reflects nurerous overdrafis near the date of 7 May 1943. On 5 lay 1943
" his balance was only seven cents, and on 7 lay 1943 eight checks, aggre-
gating $110.45, were’'presented to the bank for payment which would have
"been dishonored except for the deposit on that date of the sum of 3163.53 -
no further deposit having been made by the.accused until 15 May 1943.
The accused unquestionably was aware of these outstanding checks. If he - .
* had won $200 at poker the preceding night, it ¥ hardly conceivable, under:
"~ the circumstances, that he would not have deposited it to his account to
cover the outstanding checks rather than have left it at his home, . The
~ identical amount of the squadron's deposit -appears. upon. his own personal
account on that day, and the falsification of the duplicate deposit slip
which was both proved and admitted, in order to make it apgear that the
deposit had been made to the proper account, was immediately ‘prepared.
‘The expeditious falsification of the duplicate deposit slip,.and the ab-
solute failure of the accused to repart the claimed theft of the squadron's
funds to proper authorities, azre consistent only with the conclusion that
the squadron's funds were converted as the result of a calculated plan,
the concealment of which was promptly initiated and deliberately perpetuated
for over two months, through three official reports, and until discovery
became imminent by reason of the accusedt!s change of assignment. .These
proven and admitted facts emdsculate the accused!s version of a theft of
the funds from him of any and all semblance of truth, and brand it as :
false and equal]y as spurious as the admitted]y fe.bricated bank statements.

© The ev:.dence for the prosecution, ’cherefore, competently establlshes
beyohd a reasonable doubt every element of the offense charged in the
Specification, Charge I, and this evidence amply sustains the court's
findmgs of gullty of, the Specification, .Charge I, and of Charge I.-

S Spec:.flcatlons 1, '2 and 3, Charge 11, allege that the accused, '
with iftent to deceive, on 22 May 1943,°29 May 1943, and 30 June 1943,
respectively, officially reported as custodian of the squadron fund to
his comménding officer a statement of the squadron's bank account known
by the accused to be false for certain specified periods of ‘time. Specifi-
cation 4, Charge II, similarly alleges that the accused falsely reported
to his commanding -officer a deposit of $163.53 to the squadron's bank
.- account on 7 May 1943. The gravamen of the offenses charged is that the
accused knowingly made false official statements. .These offenses are .
appropriately: charged under Article of War 96,  The following provisions
of AR 210-50, 29 December 1942 relative to. the duties of the custodia.ns
of unit and similar funds are pertment: : ;

M3 % 3% Sb. (1) General. - The custodian of a fund will receive, '
safeguard, disburse, se, and account for it, in accordance with the
provisions of ‘these reguJ.ations # % #, If the custodian is an
adjutant # ¢ he will disburse the fund under the directlon of
his commandlng offlcer.

b,
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4, How deposited in bank, - Funds will be promptly deposited in
banks, waerever feasible, # # #. Then funds are deposited in a bank
they will be placed under their official designation, as indicated
in paragraph 2, and not to the credit of the officer who is custodlan
3 3 3t :

n18c. Bank statement. - Hhere the fund or a portlon thereof is de—
'posited in a bank, a bank statement will be secured at the end of
each month and reconciled with the balance as shown by bdth the
council book and the bank check book # 3t #., Custodians of funds
will note on- the face or reverse side of each bank statement the
nunber and amount of each ontstanding (unpaid) check and proof of
balance" (AR 210-50, supra). . :

* The ev1dence is uncontroverted that the accused was the organization's
adjutant and therefore custodian of its unit funds, Furthermore the evidencs
‘is uncontroverted that the accused falsely altered the duplicate deposit
. slip of 7 May 1943 for $163.53, that he placed the altered and false

duplicate deposit slip in the organization'!s records, and that he reported
to his commanding officer that the deposit had been made to the squadron's
account when in truth it had not been so made. By uncontradicted testi-
mony and conclusive documentary evidence, it was also shown that the ac-
cused procured some blank bank statements and manufactured and certified
to their correctness three spurious bank statements with intent to deceive
and for the purpose of concealing his failure to make the deposit of 7 '
May 1943 to the squadron's account.  These spurious statements with ac-
‘cused's false certificates, the accused delivered to his commanding officer
‘who relied thereon and was deceived thereby until other circumstances
aroused his suspicion. These acts are admitted from the witness stand
by the accused, who seeks to extenuate the effect thereof by placing personal
humiliation before personal integrity, honesty, and honor. The funds ,
involved were the property of the enlisted men. The accused was the
guardian thereof. His actions and conduct, therefore, were to the pre-
judice of good order and military discipline and brought discredit upon
the military service. - Such conduct cannot be tolerated and renders the
accused unworthy to continue as an officer.

The competent evidence establishes every element of the offenses
charged in Specifications 1 to 4, inclusive, Charge II, abundantly suf-
ficient to sustain the court's findings of guillty of Specifications 1,

2, 3 and 4, Charge II, and Charge II.

7. Specification 6, charge II, allcges that on or about 7 July 1943
the accused, with intent to defraud, wrongfully and unlawfully, made
and uttered a cheek to a specified payees, for which he secured merchandise
-and money in the sum of &4, when he well knew he did not have funds in
the bank upon which the check was drawn sufficient to pay it. The follow-
ing excerpt from the Manual for Courts-Martial is applicable:

o nIf an officer or soldier by his conduct in incurring private
- indebtedness” or by his attitude toward it or his creditor there-
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after reflects discredit upon the service to which he belongs,

he should be brought to trial for his misconduct" (M.C.M., 1928,
pare. 152bo ’ . S .

- The follovdng authorlty, under 'bhe facts shown by the evidence N is also
clearly applicable. _

w3 3 # A check given in payment of preexlsting debt or a gambling
debt, a check given as a charitable contribution or as a gift,

are all given without valuable consideration in the eye of the

Yaw, yet the giving of a bad check by an officer under.the above
circumstances would clearly be discreditable to the military service -
and in many cases conduct unbecoming an officer and a gentlemln ¥* 3 #.0
(Dige Ops. JAG 1912-1940, par. 453 (24))e

The evidence is clear that the check was dishonored i‘o!r 'not sufflclent
“funds". The explanation advanced by the accused, that the check was upon
an account in which he thought he had enough funds to pay it, is belied .
by the date of the check, 7 July 1943, because he changed his bank account,
according to his own testimony, in the latter part of June and left in
his old account in the San Marcos bank only enough money to pay checks
then outstanding. Consequently, when he signed the check on 7 July 1943
on the San Marcos bank, he either knew or should have known that it
would be dishonored. In addition, he admitted other dishonored checks
about. the same time and his bank statement (Ex..5) shows numerous over-
drafts, which mutely but persuasively indicate that the accused, during
the period involved, was not unaccustomed to issuing checks upon his bank
without sufficient funds on deposit there to pay them. Such conduct with-
out question brings discredit upon the military service.. The evidence,
howevér, shows that the check was given for a preexisting account of
$3.97 and three cents in cash, Consequently, the evidence does not sup-
port the finding that the accused obtained any merchandise but the record -
of trial does sustain the finding of guilty of Specification 6, Charge II,
except the words "merchandise and® and ."Four Dollars (34.00)" substituting
for the latter exception the words "Three Cents", of the excepted words,
not guilty, of the substituted words, guilty, in violation of A.rticle of
War 960 \

8. The accused is 32 years of ages. The War Department records
show that he enlisted at Detrolt, Michigan, 24 December 1941, enlisted
service to 2 March 1943 when he was commissioned a second lisutenant
upon completion of OCS, and active duty as an officer since the latter
dateo .

v 9 ‘l'he court was legally: constituted. No errors in;)u.riously affect- -

' ing the substantial rights of the accused were commitéed during the trial.
In the opinion of the Board of Review the record is legally sufficient to
support the findings of guilty of Charge I and its Specification, legally
sufficient to support the findings of guilty of Specifications 1, 2, 3
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and 4, Charge II, legally sufficient to support the finding of guilty g%09)
Specification 5, Charge II, except the words ™merchandise and " and

“Four Dollars ($4.00)", substituting for the latter exception the words
Three cents®, of the excepted words not guilty, of the substituted

words, guilty, legally sufficient to support the finding of guilty of -
Charge IT, and legally sufficient to support the sentence, Dismissal is
authorized upon conviction of a violation of Article of War 93 or 96.

ofooarfnLpnsanpin—, suge advocats
(:22§7i63£;>¢f3 azfzzﬁéELcicﬂ%éﬁﬂzécJudge Advocate

/4

Judge Advacate
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SPJGN
Cll 239984
1st Ind.
War Department, J.A.G.0., 19 0OCT t943 - To the Secretary of War.

l. Herewith transmitted for the action of the President are
the record of trial and the opinion of the Board of Review in the
case of Second Lieutenant William M. Hoyt (0-575042) > Air Corps,
389th Nangatlon Training Squadron.

2. I concur in the opinion of the Board of Review that the re-
cord of trial is legally sufficient to support the findings/of gullty
of all Charges and Specifications, excepting as to the finding of
guilty of Specification 6, Charge II, the words ™"merchandise and" and
"Four Dollars ($4.00)% substituting for the latter excepted words and
figures the words "Three Cents". I recommend that the sentence be
confirmed but that the confinement and forfeitures be remtted, and
that the sentence as thus modified be ordered executed.

3. Conaderation has been given to the attached letters from
Mrs. 5. Serur, San Marcos, Texas, and Mrs. William M. Hoyt, San Marcos,
Texas, wife of accused, urglng clemency in his behalf. .

4. Inclosed are a draft of a letter for your signature , trans-
mitting the record to the President for his action, and a form of
Executive action designed to carry into effect the foregoing recom-
mendation, should such action meet with approval.

4 . L

~© Myron C. Cramer, '

- Major General,
- The Judge Advocate General.

5 Incls. : -
Incl 1 = Rscord of. tria.l. )
~Incl 2 - Dft. of 1ltr. for
sig. Sec. of War.
Incl 3 - Form of Executive
action, o o
Incl 4 - Ltro fr- Hrs- So Serur
Incl 5 - Ltr. fr. Mrs. W. M. Hoyt

(Fiddings disapproved in pai't in accordance with recommendation of
The Judge Advocate General. Sentence confirmed but confinement
and forfeitures remitted. G.C.M.0. 410, 24 Dec 1943)
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SPJGH- ’ 21 SEP 1943
CM 239987 ' :
UNITED STATES ) ARMYAIRI'O’%CESW"STERN'IECHNICAL

‘ ; TRAINING COMMAND

V. ,

: ' ) : Trial by G.C.M., convened
First Iieutenant JULIUS E. ) at Sheppard Field, Texas,
RANKIN (0-479816), Air ) 2L, August 1943. Dismissal.
Corps. i ) :

OPINION of the BOARD OF REVIEW
HILL, DRIVER and LOTTERHOS, Judge Advocates

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits t.hls, its opinion, to The,
Judge Advocate General.

2. The accused was tried upon the following Charges and Specifi-
cations: - R

CHARGE It Violation of the 96th Article of War.

Specification 1: - In that First Lieutenant Julius E. Rankin,
Air Corps, assigned 305th Traiming Group, did, &t Dallas,
Texas from sbout 1 June 1943 to about 15 July 1943, drink
intoxicating liquors to such an extent as to render him-
self unfit for the performance of his duty as an officer
of the Army of the United States, to the prejudice of good
order and military discipline. -

Specification 2: " In that First lieutenant Julius E. Rankin,
Alr Corps, assigned 305th Training Group, baving received
a lawful order from Captain Gerald S. Backenstoe to ®report
without delsy to the Commanding Officer of the Basic ‘
~ Training Center Number 3, Sheppard Field, Texas®™, the said
' Captain Gerald S. Backenstoe being in the execution of his
office, did, at Brookley Field, Alabama, on or about 29
May 1943, fail to obey the same. :

: i
Specifications 3-7: (Nolle prosequi entered)e.
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‘Specification 8: In that First ILieutenant Julius E. Rankin,

Kir Corps, assigned 305th Training Group, did, at Dallas,
Texas, on or about 2 June 1543, with intent to defraud,
wrongfully and unlawfully make and utter to the White-
Plaza Hotel a certain check in words and figures as
followsy to wits

(FFICIAL DRAFT TEXAS HOTEL ASSOCIATION
Dallas, Texas Date June 2, 19L3.

ON DEMAND
PAY TO THE ORIER (F:

THE WHITE-PLAZA HOTEL - $35.00
Thirty-five dollars and No/100 DOLLARS
As maker and/or endorser I hereby agree in case this check
is returned from the bank unpaid, to pay protest fees, if
any, and a reasonable investigation charge, and in addition,
if placed in attorney's hands for collection, To psy & re-
asonable attorney's fee, all exemption laws of the State of
Texas being hereby waived in the enforcement of the above
obligations this check being payable where the owner and
holder of same reside.

TO: First National Bank i Signatures s/ J. E. Rankin
Wichita Falls, Texas. Address : Sheppard Field,
Texas. M?9816

and by means thereof did fraudulently obtain from the
mte‘mu Hotel’ Dal]&s’ Tms’ $28.3o’ Umted
States currency, and $5.70 hotel accommodations, he,
the said First lieutenant Julius E. Rankin, Air Corps,
then well knowing that he did not have and not intend-
ing that he should have sufficient funds in the First
National Bank of Wichita Falls, Texas for the payment
of said check.

Specification 93 Same form as Specification 83 but alleging
check dated 30 May 1943, for $25, to order of the
White-FPlaga Hotel, at Dallas, Texas, and the fraudulent -
obtaining of $25 in currency. ° .

Specification 10z Same form as Specification 8; but alleging
- check dated 1 June 1943, for $10, to order of Jefferson
-Hotel, at Dallas, Texas, and the fraudulent obtaining of
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$3.50 in hotel accommodations and $6.50 in currency.

Specification 11: Same form as Specification 8; but
alleging check dated 3 June 1943, for $25, to order of
Scott Hotel, at Dallas, Texas, and the fraudulent ob-
taining of $25 in currency.

Specification 12: Same form as Specification 8; but
alleging check dated 5 June 1943, for $10, to order of
Scott Hotel, at Dallas, Texas, and the fraudulent ob-
taining of $10 in currency.

Specification 13t Same form as Specification 8; but
alleging check dated 4 June 1943, for $20, to order of
Scott Hotel, at Dallas, Texas, and the fraudulent obtain-'
ing of $20 in currency.

Specification 1t Same form as Specification 8; but alleging
check dated 6 June 1943, for §15, to order of Scott
Hotel, at Dallas, Texas, and the fraudulent cbtaining of
$15 in currency.

Specifications 15-17¢ (Nolle prosequi entered).

Specification 18: Same form as Specification 8; but alleging
check dated 21 June 1943, for $20, to order of Officers
Mess, Fifth Ferrying Group, Air Transport Command, at
Love Field, Dallas, Texas, and the fraudulent obtaining
of $20 in currency.

Specification 19: Same form as Specification 8; but alleging"
check dated 22 June 1943, for $20, to order of Officers
Mess, Fifth Ferrying Group, Air Transport Command, at
Love Field, Dallas, Texas, and the fraudulent obtaining
of $20 in currency.

Specification 20: Same form as Specification 8; but alleging
check dated 23 June 1943, for $20, to order of "
made and uttered to Officers Mess, Fifth Ferrying Gr oup,
Air Transport Command, at Love Field, Dallas, Texas, and
the fraudulent obtaining of $20 in currency.

Specification 21: Same form as Specification 8; but alleging
check dated 2l June 1943, for $20, to order of Officers
Mess, Fifth Ferrying Group, Air Transport Command, at
Love Field, Dallas, Texas, and the fraudulent obtaining

"of $20 in currency.
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Specification 223 Same form &s in Specification 8; but alleging
check dated 15 June 1943, for $7, to order of Hospital
Fund, Fifth Ferrying Group, Alr Transport Command, at Love
Field, Dallas, Texas, and the fraudulent obtaining of sub-
sistence of the value of $7.00. .

Specification 23: Same form as in Specification 8; but alleging
check dated 13 October 1942, for $30, to order of Cash, -
made and uttered to the Country Club of Wichita Falls, at
Wichita Falls, Texas, and the fraudulent obtaining of 430
in currency. .

Specification 24z Same form as Specification 8; but alleging
 check dated 13 October 1942, for $15, to order of Cash,
‘made and utteréd to the Country Club of Wichita Falls, at
Wichita Falls, Texas, and the fraudulent ob‘baimng of §13
in currency and food of the value of §2.

Specification 253 Same form as Specification 8; but alleging .

: check dated 13 October 1942, for $70, to order of Cash, made
and uttered to the Country Club of Wichita Falls,-at
Wichita Falls, Texas, and the fraudulent obtaining of §70
in currency.

- Specification 263 (Finding of not guilty).

Specifications 27-28:¢ (Nolle prosequi entered).

Specification 29t Same fam as Specification 8; but alleging
check dated 18 June 1943, for $25, to order ‘of Cash, made
and uttered to West Disinfecting Company, at Dallas, Texas,
and the fraudulent obtaining of $25 in currency.

Specifications 30-31: (Nolle prosequi entered).

Specification 32: Same form as Specification 8; but alleging
" check dated 1) July 1943, for $25, to order of ®Lt. J. E.
Rankin", made and uttered to Mercantile National Bank, at
Dallas, Texas, and the fraudulent obtaining of §25 in cur-
rencye.

" CHARGE II: Violation of the 61st Artic¢le of War.

. Specification 13 In that First Iieutenant Julius E. Rankin,

Adir Corps, assigned 305th Training Group, did, without
proper leave, absent himself from his proper station at
Sheppard Field, Texas from about 15 May 1943 to about
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Specification 23 In that First lieutenant Julius E. Rankin,
-Alir Corps, assigned 305th Training Group, did, without
proper leave, &bsent himself from his command at
Sheppard Field, Texas, while enroute from Brookley Field,
Alabama, to Sheppard Field, Texas from about 29 May
1943 to about 8 June 1943. -

Specification 33 In that First ILieutenant Julius E. Rankin,
Air Corps, assigned 305th Training Group, did, without
proper leave, absent himself from his command at Sheppard
Fiﬁld, Texas from about 15 Juns 1943 to about 15 July
1943.

The accused pleaded guilty to Charge I and Specifications 1 and 2
thereunder, guilty to Charge II and its Specifications, and not guilty
to all other Specifications. He was found not guilty of Specification
26, Charge I, and guilty of all other Specifications and of the Charges.
He was sentenced to be dismissed the service and to forfeit all pay

and allowances due or to becoms due. - The reviewing authority a&pproved
only so much of the sentence &s provides for dismissal, and forwarded
the record of trial for action under the L8th Article of War.

3. The evidence for the prosecution:

: &, Specifications 1 and 2, Charge I (rendering himself unfit
for dquty by excessive use of intoxicants, and failing to obey a lawful
order)s The prosecution offered no evidence in support of these
Specifications to which accused pleaded guilty (R. 20).

b, Specifications 8 and 9, Charge I: Mr. Temple Pouncey,
Assistant Manager of the White-Plaza Hotel, at Dallas, Texas, on 2
June 1943, cashed ‘a check drawn by accused in the amount of $35 (Ex. 1),
applied $6.70 in payment of the bill of accused at the hotel, and gave
accused $28.30 in cash.  About 30 May 1943, Mr. Pouncey cashed a check
of accused in the amount of $25 for him (Ex. 2). The checks were
;lgp;g:;.ted for collection in regular course and returned unpaid (R. 22-26,

c. Specification 10, Charge I: ' On 1 June 1943, accused drew
a $10 check (Ex. 3) to the Jefferson Hotel, Dallas, Texas to pay his
$3.50 bill at that hotel, and received $6.50 in cash. The check was ‘
deposited for collection in regular course and returned unpaid (R.26-28).

d. Specifications 11, 12, 13 and 1, Charge It From 3 to 6
June 1943, the Scott Hotel, Dallas, Texas, cashed for accused checks for
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$25 (Ex. L), $10 (Ex. 5), $20 (Ex. 6) and $15 (Ex. 7), drawn by him.
These checks were deposited for collection, later returned, and not

p&id. (Ro 28‘32 ) .

e. Specifications 18, 19, 20 and 21, Charge I: From 21
to 24 June 1943, the Officers! Mess of the Fifth Ferrying Group, at
Dallas, Texas, cashed four $20 checks of accused (Exs. 8-11) for him.
The checks were sent through banking channels for payment and later
‘returned. They were mot paid (R. 33-38).

f. Specification 22, Charge I$ On 15 June 1943, accused
gave his check drawn to "Hospitel Fund® for $7 (Ex. 12), to the Station
Hospital at Love Field, Dallas, Texas, to cover his subsistence charges
at that hospital. The check was deposited for collection in regular
cowrse and returned. It was not paid (R. 38-40).

g+ Specifications 23, 24 and 25, Charge I: On 13 October 1942,
Mr. Solcn Re Featherston, Manager of the Country Club, at Wichita Falls,
Texas, cashed checks for $30 (Ex. 1), $15 (Ex. 13) and $70 (Ex. 15)
for accused. Between $2 and $3 of the proceeds of the $15 check went to
pay for the dinner of accused. The balance of that check and the face
amounts of the two other checks were paid to accused in cash. The §15
check was deposited for collection on 1l or 15 October. The other two
"checks were held for some time pursuant to a request made by accused on
the morning of 1l October, and were later presented for payment. . A1l
three checks were returned and not paid (R. 4O-L5).

h. Specification 29, Charge I: On or about 18 June 1943, the
West Disinfecting Company, at Dallas, Texas, cashed a §25 check (Ex.17)
for accused. The check was sent through for payment and was later re-
turnede It was not paid (R. L49-50).

i. Specification 32, Charge I: On 13 or 1 July 1943, the
Mercantile National Bank at Dallas, Texas, cashed a $25 check (Ex. 18)
for accused. The check was forwarded to the drawee bank for payment,
was later returned, and not paid (R. 51-52),

d+ It was stipulated that each of the checks (Exs. 1-15,
17-18) was made and executed by accused on the date appearing on the
check. They were dramn by accused on The First National Bank of
Wichita Falls, Texas. Miss Pauline Chaffee, bookkeeper of that bank,
handled all of the checks except those to the Country Club (Exs.
13-15), and as each check was received, she checked the ledger sheet
of accused, found his account insufficient to pay the check, wrote
"Insf" on the check, and turned it back (R. 52-63, 75). ’
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Mr. A. G. Reid of the Proof Department of The First National
Bank of Wichita Falls, testified from records of the bank (Exs.
19-22), that the balance to the credit of accused in the bank on the
dates of the checks drawn from 30 May to 1L July 1943 (Specss 8«1k,
18-22, 29 and 32, Chg. I), was $3.28 or less, and that the last
deposit made by accused in his account was on 7 May 1S43. In rela-
tion to the three checks dramm on 13 October 1942 (Specs. 23-25, Chg.
I), the bank balance of accused on that date was $123.79, on 14
October $48.79, on 15 October $43.87, and on 17 October $12.47
(Re 63=7L, 76). ' .

The Army pay checks of accused were at one time deposited
with The First National Bank of Wichita Falls, but the check for Janu-
ary 1943 was the last one so deposited. Accused received his pay for
the month of February 1943 in cash, and his pay for March and April by
®personal check™ (R. 77-=78). : '

k. Specifications 1, 2 and 3, Charge II: (Absence without -
leave 15-22 May 1943, 29 May = 8 June 1943, and 15 June = 15 July 15L3):
The prosecution offered no evidence in support of these Specifications
to which accused pleaded guilty (R. 20). Co-

. For the defense, the accused testified that he was L7 years
old, enlisted in the Army in June 1916 as & private, rose to the grade
of ordnance sergeant and first sergeant, was commlissioned as second
lieutenant in June 1918 and served as such until he was discharged in
|December 1918, with character "excellent®. He reenlisted on 16
December 1941, became corporal, sergeant, staff ssrgeant, and first
sergeant, was commlssioned as first lieutenant on 20 June 1942, later
attended Officer Training School at Miami Beach, and returned to
Sheppard Field. He is married and has two children; his wife lives in
Mobile, Alabama, his older son is a first lieutenant stationed at
New Orleans, and. the younger is a flying cadet (R. 79-82, 84-85).

Accused had five days leave beginning 10 Msy 1543, and went to
Mobile, Alabama, to visit his family. At the time that his leave ex-
pired, he had started drinking and did not report back. He remained A
in the vicinity of Mobile from 15 until 22 May (Spec. 1, Chg. IT), o
when he reported in at Brookley Field, Mobile, in order to get
"straightened cut". He left Brookley Field on 29 May under orders to
report to Sheppard Field, Texas, but during a lay-over in New Orleans
and later on the train, took some drinks. When he arrived in Dallas
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on the afternoon of 30 May, he went to the White-Plaza Hotel, and
continued drinking until 8 June (Spec. 2, Chg. II). While in Dallas,
he fell on the street, and got two "licks" on the head. When he re-
galned consciousness he was in a private hospital and remained there
for five days. As to his absence without leave from 15 June to 15
July (Spec. 3, Chg. II), Me stated that for part of the time he was
in a private hospital, the rest of the time he "was Just drinking".
He was under the influence of liquor most of the time. The three checks
which he gave to the Wichita Falls Country Club on 13 Detober 1942
(Exs. 13-15; Specs. 23-25, Chge I), were cashed when he was drinking at
the bar, and the proceeds were put in the fifty cent 2lot machine at
the Club. - Accused was "pretty well drunk® at the time that he gave all
of the checks which are in evidence, but he was able to get around, and
he knew that he did not have the money in the bank to cover the checks.
He had not paid any of the checks in question, but he had been in the
hospital at Sheppard Field since 15 July 1943, and while there had no
opportunity to raise any money. He felt sure that if he had about ten
or fifteen days he could raise the money to pay the checks by disposing
?f h%s twg automobiles. He was last paid to include 30 April 1943

Re. 82-92). -

In a statement made to "Major Keach", on 3 August 1943, ac-
cused stated that he had always respected the uniform, had worked hard
for almost two and a half years to obtain his commission, and had not
taken a drink for three months before going on leave. - A11 of the
checks were written while he was under the influence of whiskey and
under the impression "although that might have been a drunken impresg-
sion" that his pay checks had been forwarded to the bank. He could not
have been in his right mind when "all this" occurred, because he had
been an Army officer for some time, knew the penalty, and it meant the

%:ssAgf Mis self-respect and the respect of his family (R. 88-89; Def.

Major Thomas C. Owens, Medical Corps, chief of the neuro-
psychiatric service at Sheppard Field, examined the accused in the
station hospital on 16 July 1943. Accused was then barely able to stand,
was very shaky, very weak, and mentally confused; his memory was "very
very bad".; Major Owens diagnosed his condition as acute alcoholic ’
hallu?1n031s. After the acute condition subsided, the diagnosis was
chronic alcoholism. Accused had probably been suffering from it for
severa}Ayears, but Major Owens knew nothing about the mental or physical
condition of accused on 2l June 1943, or on the earlier dates on which
the checks were written. A chronic alcoholic has an unreliable

Egrs;;ﬁsgfy. There is something basically wrong with their personality
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5. a. The pleas of guilty and the testimony of accused sustain
the findings of guilty of Specifications 1 and 2, Charge I, of Charge
I, of Specifications 1, 2 and 3, Charge II, and of Charge II.

b. As to Specifications 8-1k, 18-22, 29 and 32, Charge I, the
evidence shows beyond any reasonable doubt, as to each check, that
the check was made and uttered by accused at the time and place and
under the circumstances alleged, that the face amount of the check was
paid to accused in money or money's worth, that the check was presented
for payment and was not paid, and that at the time the check was made
and uttered accused had insufficient funds in the bank to pay it. .
Accused admitted that when he passed the checks he knew he had in-
sufficient funds in the bank to cover them. He stated that he might
have been under the *drunken impression® that his Army pay had been
deposited in the bank, but in fact after January 1943 his Army pay had
been delivered to him personally, and not deposited in the bank.
In the opinion of the Board of Review, the record of trial is legally
sufficient to support the findings of guilty of these Specifications.

c. As to Specifieations 23, 24 and 25, Charge I, the evi-
dence shows that on 13 October 1942, accused drew three checks for §15,
$30 and $70, and cashed them at the Wichita Falls Country Club. The
next morning he requested the club manager to hold the $30 and $70
checks for a time. The $15 check was deposited for collection an 1l
or 15 October, and the two other checks were presented for payment at
a later date. None of them was paid bythe banke On 13 October 1942
accused had a balance in the bank of $123.79, which was reduced on
1} October to $48.79. By these Specifications accused was charged with
making and uttering the three checks on 13 October 1542 "then well
knowing that he did not have and not intending that he should have,
sufficient funds"in the bank to pay the checks. The evidence shows that
on that date accused actually had on deposit in the bank sufficient
funds to pay the checks. It follows that the record of trial is le-

gally insufficient to support the findings of guilty of these Speci~
fications. :

6. The accused is L6 (L7 according to his testimony) years of
agee The records of the Office of The Adjutant General show his
service as followss Enlisted service from July 1917 to June 1918;
secord lieutenant, from 5 June to 16 December 1918; appointed tempor-

ary first lieutenant, Aymy of the United States, 20 June 1942; active
duty 27 June 1942, '
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7. The court was legally constituted. No errors injuriously
affecting the substantial rights of the accused were committed during .
the triel. The Board of Review is of the opinion that the record of
trial is legally insufficlient to support the findings of gullty of
Specifications 23, 24 and 25, Charge I, legally sufficient to support
the findings of guilty of all other Specifications and of all Charges,
and legally sufficient to support the sentence and to warrant confirma-
tion of the sentence. Dismissal is authorized upon cmviction of a
violation of the 61st or 96th Article of War.

'\% %),\\ ,Judge Advocate

__&M )?7 %’U«H—c) _sJudge Advocate
%m __.__sJudge Advocate

-10-
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1lst, Ind. ) ’
War Department, J.A.G.0., o5 SEP 1943 - To the Secretary of War.

1. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the cass of
First lieutenant Julius E. Rankin (0-479816), Air Corps. '

2. I concur in the opinion of the Board of Review that the
record of trial is legally insufficient to support the findings of -
guilty of Specifications 23, 2 and 25, Charge I, legally sufficlent
to support the findings of guilty of all other Specifications and of
all Charges, and legally sufficient to support the sentence and to .
warrant confirmation of the sentence. The accussd drank intoxicating .
liquor to such an extent as to render himself unfit for the performance
of duty for about 45 days (Spec. 1, Chge I); failed to cbey a lawful
order to report to Sheppard Field, Texas (Spec. 2, Chge. I); made and
uttered with intent to defraud 1l checks aggregating in amount $277,
all drawn on & bank in which he had insufficient funds (Spec. 8-ll,
18-22, 29, 32, Chge I); and was sbsent without leave on three occasions
for about 7, 10 and 30 days, respectively (Specs. 1, 2, 3, Chge II).

I recommend that the sentence to dismissal be confirmed and carried into
execution. .

3. Inclosed a.r.o a draft of a letter for your signature, trans-
mitting the record to the President for his action, and a form of Execu-
tive action carrying into effect the recommendation made above.

Tl S o
Myron Ce Cramer,
3 Incls. Major General,
Incl.l-Record of trial. The Judge Advocate General.
Inql.Z-Drft. 1ltr. for sig.

Sece of Ware
Incle.3-Form & actione.

.

(Findings of guilty of Specifications 23, 24 and 25, Charge I,
disapproved. Sentence confirmed. G.C.M.0. 332, 28 Oct 1943)
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15 0¢T 1943

ITED STATES ; ' SPOKANE AIR SERVICE COMMAND
v. ) Irial by G.C.M., convened at
: 2) Spokane Army Air Field, Spok- ,
t Lieutenant WOODROW C. ) ane, Washington, 2/ A.urrust 1943.
) Dismissal, total forfeitures
) and confinement for three (3)
) years. Disciplinary Barracks,
) Fort Leavenworth, Kansas.

OPINION of the BOARD OF REVIEW
LIPSCOLB, GOLDEN and SLEEPER, Judge Advocates

RS

The Board of Review has examined the record of trial in the case
ficer above named and submits this, its oplnlon, to The Judgse
General.

The aécused was tried upon the fbllcwing Charges and Specifica~

CHARGE I: Violation of the €lst Article of War. =

Specification: In that WOODROW C. NELSON, First Lisutenant,

Headquarters & Headquarters Company, 588th Signal Air- .
craft Warning Battalion, Drew Field, Tampa, Florida, did,
without proper leave, absent hlmself from his post at
Drew Field, Tampa, Florida, on or about 13 June 1943, and
did remain absent until he was apprehended at Seattle,
Lashington, on or about 25 July 1943.

CHARGE IT: Violaﬁion of the 95th Article of War.

" Specification 1; In that WOODROW C. NELSON, First Lisutenant,

- Headquarters & Headquarters Company, 588th Signal Air-

craft Warning Battalion, Drew Field, Tampa, Florida, did,

at Tampa, Florida, on or about 28 March 1943, with intent

to defraud, wrongfully and unlawfully make and utter to the
Brass Rail, a certain check, in words and figures as follows,
‘to wit: Fifteen and no/100 Dollars ($15.009, he the said
WOODROW C. NELSON, then well knowing that he did not have
‘and not intending that he should have sufficient' funds in the
‘First National Bank of Tampa for the payment of said check,
-and did.obtain the sum of §{15.00, thereby; fraudulently and
_unlawfully.
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Speciflcatlon 2: Sams form as Specification 1, but alleging
check dated 10 May 1943 made and uttered to thse Floridian
Hotel, Tampa, Florlda, and fraudulently obtaining $20
thereby.

Specification 3: Same form as Specification 1, but alleging
check dated 14 May 1943 made and uttered to the Hillsboro
Hotel, Tampa, Florida, and fraudulently obtaining $10
thereby. :

 Specification 4: Same form as Specification 1, but alleging check
dated 12 June 1943 made and uttered to Fred A. Robbins, Tampa,
Florida, and fraudulently obtaining $5 thereby.
Specification 5: Same form as Specification 1, but alleging
check.dated 16 July 1943 made and uttered to J. C. Penney
Co., Portland, Oregon, and fraudulently. obtalnlng $20
thersby. _ ,

Specification 63 Same form as Specification 1, but alleging check
dated 4 June 1943 made and uttered to Hotel Thomas Jefferson,
Tampa, Florida, and fraudulently obtaining $15 thereby.

Specification 7: Same form as Specification 1, but alleglng
check dated 10 May 1943 made and uttered to Maas Brothers,
Tampa, Florida, and fraudulently obtaining $10 thereby.

Specification 8: -Same form as Specification 1, but alleging
- check dated 17 May 1943 made and uttered to the Hotel Tampa
Terrace, Tampa, Florida, and fraudulently obtaxnlng és :
thereby.

Specification 9: Same form as Specification 1, but alleging

) 70 checks, between dates 27 January 1943 and 19 July 1943
made and uttered to various payees and fraudulently obtain- -
ing £1049.50 thereby. .

. Specification 10: In that WOODROX C. NELSON, First lieutenant,
Headquarters & Headquarters Company, 588th Signal Aircraft
warning Battalion, Drew Field, Tampa, Florida, did, at’
Portland, Oregon, on or about 16 July 1943, unlawfully
pretend to be a Captain in the Army of the United States,
that WOODROW C. NELSON, well knowing that said pretenses °
were false, and by means thereof did fraudulently have J. C.
Penney Company cash a certain check, in the words and figures
as follows, to wit: Twenty and ne/lOO Dollars ($20.00), and
did obtain the sum of $20.00, thereby fraudulently and un-
lawfully. .
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CHARGE III: Violation of the 57th Article of War. ‘
‘ (Finding of not guilty).

Specification: (Findlng of not guilty).

The accused pleaded guilty to and was found guilty of all Charges and
Specifications, cxcept Charge III and its Specification to which he

pleaded not guilty and was so found, He was sentenced to be dismissed

the service, to forfeit all pay and allowances dus or to become due, and °
to be confined at hard labor at such place as the reviewing authority may -
direct for three years. The reviewing authority approved the sentence, =
designated the United States Disciplinary Barracks, Fort Leavemworth, Kansas,
-as the place of confinement, and forwarded the record of tr;al for action :
under Article of War 48. :

3. The evidence presented by the prosecution supporting and confirme
ing the accused's pleas of guilty, shows that on 13 June 1943 the accused
.absented himself from his station at Irew Field, Tampa, Florida without
proper leave -and remained absent until he was apprehended in Seattle,
Washington on 25 July 1943. From about 27 January 1943 until a few days
prior to his arrest, he had issued some 78 checks in different amounts
aggregating approximately the sum of $1149.50. These checks were drawn
upon the First National Bank of Tampa, Tampa, Florida, and were made pay--
able to the order of various payees, who cashed them for the accused.
These checks were dishonored by the bank for insufficient funds and were
- returned to the appropriate endorsers with such-notation thereon. None
of the checks had been paid by the accused- (R. 7-15; Exs. 1, la, 2, 2a, 3,
3a, 4, 4a, 5, 53, 6~9, and 12b).

 From about 16 July 1943 until he was taken into custody on 25 July
1943, the accused falsely pretended to be a captain in the Army of the
United States, wore the insignia of that rank, and represented himself as -
being of such rank in inducing persons to cash some of the checks. He
registersd in hotels as %Captain® W. C. Nelson during this period of time..
He had never been promoted to the rank of captain but at all material
times involved was a first lieutenant (R. 10, 13; Exs. 5, 5a, 10, 11, 12
and 12a).
4. The defense offered no evidence. The accused was adv1sed of his
‘rights and elected to remain silent (R. 16).

5. The Specification, Charge I, alleges that.the accused, without
proper leave absented himself from his post at Drew Field, Tampa, Florida,
from about 13 June 1943 until about 25 July 1943, when he was apprehended
in Seattle, Washington. The elements of the offense and the procf required
for conviction thereof, according to applicable authorities, are as follows:
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vx % # (a) That the accused absented himself from his command,

‘% % %, station, or camp for a certain period, as alleged; and

(b) that such absence was without authority from anyone competent
" to glve him leave® (M.C.M., 1928, par. 132). -

_ The prosecution 1ntroduced_1nto evidence a certified copy of an
excerpt from the morning report of the Signal Corps, Drew Field, Headquarters
588th Signal Aircraft Warning Battalion, Drew Field, Tampa, Florida, show—
ing #1st. Lt Nelson dy to AWOL as of 0600 June 13, 1943" (BEx. 12b). The
condition of absence without leave, when once shown to exist, is presumed to
continue, absent evidence to the contrary, until the accused's return to
military control (M.C.M., 1928, par. 130). This evidence confirms the plea .
- of guilty and competently establishes every element of the offense charged,

ample to sustain the court's findings of gullty of the Speciflcation of
Charge I ‘and of Charge I. . ,

6. Specifications 1 through 8, inclusive, of Charge IT allege that

the accused, on various dates between 28 March 1943 and 16 July 1943, with
intent to defraud, wrongfully and fraudulently, made and uttered certain -
checks in different amounts upon a certain bank in which he knew he did

not have sufficient funds to pay them and thereby unlawfully and fraudulently
obtained cash in the amount of such checks from the parties’ cashing them. '
Specification 9, €harge II, 51m11arly alleges his cashing of some 70 addition~
al checks in the aggregate amount of $1049.50 on various dates between 27 T
. January 1943 and 19 July.1943 with other parties. fThe Specifications appro-.
priately stated violations of Article of War 95. The Manual for Courts-
Martial defines this offense and the requisite proof thersof as follows:

#Instances of violation of this article are: % # # giving a check
on a bank where he knows or reasonably should know there are no :

- funds to meet it, and without intending that there should be, # ¥ 38
(H.C.M., 1928, par. 151) ' o

. The ‘prosecution adduced evidence of .the matters alleged in the first eight
Specifications, above~mentioned, by the stipulated testimqny of the parties
cashing the checks to the effect that they cashed them for the accused by
giving him the money "therefor, that the checks, when deposited, were later
returned marked ®not sufficient funds®, and that they had never received the
_proceeds thereon. The stipulated testlmony of the cashier of the First
“National Bank of Tampa, Tampa, Florida, similarly established the gravamen
of the offense alleged in Specification 9, Charge II. It was also stipu~
lated that the accused knew he did not have sufficient funds in the bank

“upon which the checks were drawn to pay them and that the checks could be
introduced into evidence without further identification. Five of them were
so introduced, showing notation thereon of non-payment for insufficient
funds. The stipulations concerning the testimony of the absent witnesses are
all signed by the accused, the trial judge advocate, and the Defense Counsel.
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The stipulated testimony was properly admitted and considered by the C
. court even though practically amounting to a confession because the accused
. had pleaded guilty and the court fully explained the meaning of such plea
to him and of his right to withdraw such plea. Consequently, no doubt
existed as to accused's understanding of the nature and effect of his guilty .
plea (M.C.M., 1928, par. 12¢b). This evidence of the prosecution was campe-
tent, undisputed, and conclusive. It fully established every element of
the offenses charged in Specifications 1 through 9, inclusive, of Charge II
and was ample to support and confirm the pleas of guilty. The courtts
- findings of guilty of Specifications 1 through 9, inclusive, of Charge II,
and of Charge II, are therefore, sustalned by competent and uncontradicted
evidence.

+ 7. Specification 10, Charge II, alleges that the acchised unlawfully
_pretended to be a captain in the Army of the United States, knowing that the
pretenses were false, and by means thereof, fraudulently, secured cash
upon his check for $20.00 on or about 16 July 1943. The check involved in.
this Specification is the same as that involved in Specification 5, Charge
II, but the offense alleged, of course, is different as it alleges that
the accused unlawfully, falsely and knowingly pretended to be an officer
of higher rank than he had attained for the purpose of inducing another to
cash his worthless check. Such actions fall within the condemnation of the
following excerpt from the Manual for Courts-Martial- :

. ®mThe conduct contemplated is action or behav1or in an offi-
cial capacity which, in dishonoring or disgracing the individual
as an officer, seriously compromises his character and standing as
a gentleman, or action or behavior in an unofficial or private cap~
acity which, 1in dishonoring or disgracing the individual personally
as a gentleman, seriously compromises his position as an officer
and exhibits him as morally unworthy to remain a member of the

. honorable profession of arms (Ilnthrop)' (M.C.N., 1928, par. 151).

" To this Specification, also, the accused pleaded gullty and, after full

explanation by the court of the effcet therszof, he refused to plead other-
wise, In additicn to the plea of guilty, the evidence presented by the
prosecution unquestionably establishes the offense as alleged. By stipu-
lation the testimony of the party cashing the check involved was in
evidence and was to the effect that the accused represented himself as
2Captain® Woodrow C. Nelson. A photostatic copy of the check itself was
properly in evidence and shows under the signature ®*Capt., Sig. C., Drew
Field, Fla. 0-1634175.% (Ex. 5a). The bill of Hotel St. Francis (Ex. 12a)
- shows registration of the accused as a *Captain® and the stipulated testi-

mony of two witnesses (Exs. 10, 11) shows that the aqcused when appre-
. hended, was registered in a hotel as a #Captain® and admitted posing as an
.officer of that rank and wearing the insignia thereof. Exhibit 12, a
-stipulation of agreed facts, is to the same effect. : .
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The aceused's pretension to a rank which he had not attalned is
-reprehen51ble enough in itself, but when such pretension is made for the.
purpose of fraudulently securing funds uponthe officer's worthless check,
the acts conclusively indicate that the officer is wholly void of the at—
tributes of honor and character so nécessary for an officer to possess.
This behavior not only dishonors the individual but renders him morally
unworthy to remain a member of the honorable profession of arms. The
prosecuticn, therefore, introduced competent evidence to establish every
element of the offense charged by Specification 10, Charge II, ample.to-

" sustain the court's findings of guilty of such Specification and the Charge.

8. ‘The accused is about 25 years of age. The records of the War
Department show enlisted service from 24 February 1941 to 13 July 1942, when
he was commissioned a second lieutenant with active duty as an officer from
the latter date. He was promoted to the rank of first lieutenant on 2
February 1943. : ' '

-

- 9. The court was legally constituted. No errors 1n3ur10us1y affect~-
ing the substantial rights of the accused were committed during the trial.
In the opinion of the Board of Review the record of trial is legally
. sufficient to support the findings and the sentence. Dismissal is author-

ized upon a conviction of a violation of Article of War 61 and is mandatory
upon convictlon of a violation of Article of War 95.

ﬂ/‘w PW s Judge Advocates
Mm , Judge Advocates
_@tﬂm‘m&é&w s Judge Advocates

¢ 4 ) i - \
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SPJGN .
Cii 249013
. 1st Ind.
War Department, J.A.G.O.', 21 OCT 1943 "= To the Secretary of Var.

1. Herewith transmitted for the action of the President are
"the record of trial and the opinion of the Board of Review in the
.case of First Lieutenant Woodrow C. Nelson (0-1634175), 588th Signal
Aircraft Warning Battalion.

2. I concur in the opinion of the Board of Review that tlLc is-
cord of trial is legally sufficient to support the findings and sentence
and to warrant confirmation thereof. I recommend that the sentence be
confirmmed and ordered executed, and that the United States Disciplinary
Barracks, Fort I.eaverxworth, Kansas, be des:Lgnated as’ the p]a ce of
confinement. v

3+ Inclosed are a draft of a letter for your signature, trans-
mitting the record to the President for his action, and a form of
- Executive action designed to carry into effect the foregoing recom-
mendation, should such action meet with approval.

‘ \"u_,-_vm_. Q_Q:\n'..-—-__'_ -
. ¥yron C. Cranmer,

Major General,
The Judge Advocate General.

3 Incls. oo
Incl 1 - Record of trial,
Incl 2 - Dft. of 1ltr. for -
sig. Sece of War.
Incl 3 - Form of Executive
action. '

(Sentence conﬁrmed.- G.C.M.0, 358, 12 Nov 1943)
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UNITED STATES
V Ve
Major MORRIS J. ABELE

- (0-908400), Army of the
United States.

WAR DEPARTMENT
Army Service Forces
In the Office of The Judge Advocate General :
: Washington,D.C. (331)

.

25 NOV 1943 |
N>,

EIGHTH SERVICE COMMAND
ARMY SERVICE FCRCES

Trial by G.C.M., convened at
Fort Bliss, Texas, 10, 12 and
13 August 1943. Dismissal,
total forfeitures, and con-
finement for ten (10) years.
Disciplinary Barracks.

OPINION of the BOARD CF REVIEW :
DRIVER, LOTTERHOS and IATTIN, Judge Advocates

l. The Board of Review has examined the record of trial in the case
of the officer named above and submits this, its opinion, to The Judge

Advocate General.,

tions; )

2. The accused was tried upon the following charges and Specifica—

CHARGE I: Violation of the 96th Article of War.

Specification 1t 1In that Major Morris J. Abele, then Captain
Morris J. Abele, Post Exchange Officer, Fort Bliss, Texas,
did, at Fort Bliss, Texas, from about April 28, 1943, to
about May 11, 1943, wrongfully use employees of the Post Ex-
change, Fort Bliss, Texas, to repair the home of Mrs.

Margaret E. Parks,’

3506 Mountain Avenue, El Paso, Texas,

and did, on or about May 10, 1943, wrongfully expend the sum
of about $332.00, funds of the said Fort Bliss Post Ex-
change, for labor and repairs on the home of the said Mrs.
Margaret E. Parks, 3506 Mountain Avenue, El Paso, Texas.

Specification 2: In that Major Morris J. Abele, then Captain
Morris J. Abele, Post Exchange QOfficer, Fort Bliss, Texas,
did, at El Paso, Texas, on or about 21 -May :1543, wrongfully
appropriate to his own use $500.00, funds of Fort Bliss Post
Exchange, furnished and- int. ended for the use*of the Fort
Bliss Post Exchange.
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Specification 3: (Finding of Not Guilty).

CHARGE II: Vioiation’of the 93rd Article of War.
(Finding of Not Guilty).

Specification: (Finding of Not Guilty).
CHARGE III: Violation of the 95th Article of War.

Specification 1:¢ In that Major Morris J. Abele, then Captain.
yorris J. Abele, Post Exchange Officer, Fort Bliss, Texas,
did, at Fort Bliss, Texas, on or sbout 25 March 1943,
wrongfully, indecently and against her will, take Mrs.
Edith L. Uecker, a woman not his wife, into his arms and
did pull her skirt above her waist.

Specification 2¢ In that Major Morris J. Abele, then Captain
Morris J. Abele, Post Exchange 0fficer, Fort Bliss, Texas,
being indebted to the Fort Bliss Post Exchange in the sum
of $63.0L for merchandise which amount became due and pay-
able on or about 1 October 1942, did, at Fort Bliss,

Texas, from about 1 October 1942, to about 28 January 1943,
dishonorably fail and neglect to pay said debt.

v . .

Specification 3: 1In that Major Morris J. Abele, then Captain <
Morris J. Abele, Post Exchange Officer, Fort Bliss, Texas,
did, at Fort Bliss, Texas, submit false financial state-
ments to the Post Exchange Council as follows: Cn or
about February 15, 1943, for the period from December 26,
1942, to Jamuary 2L, 1943; on or about March 25, 1943, for
the period from Jamuary 25, 1943, to February 2L, 1943; on
or about April 15, 1943, for the period from February 25,
1943, to March 2L, 1943; on or about May 15, 1943, for the

- period from March 26, 1943, to April 25, 1943, which state-
ments, and each of them, were known by him to be false at
the time the same were submitted, and he, the said Major
Morris J. Abele, did, thereby, knowingly mislead the
members of the Post Exchange Council, Fort Bliss, Texas,
as to the true financial condition of the said Post Exchange.

CHARGE IV: Violation of the 85th Article of War.
(Finding of Not Guilty). -

Specification: (Finding of Not Guilty).
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He pleaded not guilty to all Charges and Specifications. He was found
not guilty of Specification 3, Charge I, of Charge II and the Speci-
fication thereunder, and of Charge IV and the Specification thereunder,
and guilty of all other Charges and Specifications. He was sentenced
to be dismissed the service, to forfeit all pay and allowances due or
to become due, and to be confined at hard labor for ten years. The
reviewing authority approved the sentence, designated the United States
Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of con-

" finement, and forwarded the record of trial for action under the L8th
Article of War. ' '

3. The evidence for the prosecution in pertinent part is substan-
tially as followss : ' ' .

a. Specification 1, Charge I: Between 28 April and 10 May 1943,
the carpenter foreman, a carpentert!s helper, 2 laborer, an electrician
and a painter, regular .employees of the post exchange, Fort Bliss, Texas,
performed work on a house of "Mrs. Parks", located on Mountain Avenue,

El Paso, Texas. In doing the work, some materials from the post ex-
change shop were used. Accused, post exchange officer at Fort Bliss,

was pre