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WA1t UEk'.A.t{T".ME'NT 
J.n The Office Of' The Judge Advocate General 

W$shington, D. c. 

AUG 2 7 lnlMilitar;y Justice 
CK 1964n. 

UH I TED l:STATES ) 
) 

Te ) l'l'ial t1f o.c.Y., convaned'at Fort 
) Thomas, Kentuck;y, July 301 1931. 

Private HER:MA.N TALLENT ) 1'iahonora.ble discharge, suspended, 
lR-63i5283J, 3d .Ammunition) a.nd. oontinmaent 1·or ten (10) months. 
'.rrain, alias Private Roy ) Uisoiplin&r7 Barracks. 
Brown, Campaey o, 10th In•) 
tantry. ) 

OJ:'llilOH by the 10.AkW Oi' JUWI.Elf 
McNE:LL, .BlllffliAN and GUERlli, Judge Advoc&tH 

ORlGUW. WMIN&T.LON by JO:tm:i, Judge Advocate. 

l. The record of trial in the cue of the soldier named above, 
having been examined in The Judge Advocate General• s O.f'.f'ice and there 
found legally in.sufficient to support the findings and sentence, haa 
been e.vrnined by the Board of Revin and the Board subuits thia, its 
opinion, to 'fhe Judge Advocate General. 

2. The accused ,ras tried upon rehearing Jul7 30, 1931, upon the 
following Charge and ~peoii'ication: 

CIWiGE: Violation of the 64th Article ot War. 

ijpeoif'ication: In that Private Herman Tallent, 
Third Ammunition Train, alias Private Roy 
Brown, Company G, 10th lnf'antey, did, under 
the name of' Roy Brown, at Fort Hayes, Columbus, 
Ohio, on or about llay 22, 1931, by wilfully 
concealing the fact that he was then a private 
in said 'fhird .Ammunition Train, procure himself 
to be enlisted in the military service of' the 
United i:states by l4ajor Charles E. JJOrity, United 
i:statea urq, .H.etired, and did thereafter at Fort 
Hayes, Colum.bus, Ohio and Fort !home.a, Kentucky, 
receive pa.1 and allowances under tbe enlistment. 
ao procured. 
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He pleaded not guilty to, and was found guilty of', the Charge and 
lipeci1'1oation. No evidence of' previous convictions was introduced. 
He was sentenced to dishonorable discharge, forfeiture ot all pay and 
allowances due or to become d.ue and confinam.ent at hard labor for one 
year. The reviffl.ng authority approved the sentence, bUt remitted 
two months of' the confinement, directed its execution, but suspended 
the dishonorable discharge, and designated the J..tla.ntio Branch, United 
States Disciplinary Barracks, GoTernors lsland, Hew York, as the place 
of conf'inauent. The sentence was published. in General Court-Martial 
Order No. 121, Headquarters Fifth Corps Area, August 13, 1931. 

3. The accused. was first tried on July s, 1931, found guilty 
of the Charge and Specification, and sentenced to dishonorable dis
charge, i'ori'eiture of' all pay and allowances and confinement at hard 
labor for one year. The reviewing authority disapproved the sentence 
and ordend a rehearing. At the rehearing on July 30, 1931, F,._rst 
Lieutenant Fredericlc x. ThCIJll'PBon, 10th J.n.:f'antry, sat as a member of 
the court. Lieutenant Thompson h&d previously sat as a manber ot the 
court that first heard the case on July s, 1931. .Article of War 6ot 
proTidea that a rehearing -

"shall take place be.fore a court ccuposed ot 
officers not members of' the court 'Which. 1'irst 
heard the case." 

Thus, all members o.f a court which 1·1rst hears a case are by' statute 
ms.de legally ineligible to sit as members at a rehearing of the same 
ca.ae. Since iii this case one ot the members at the reheartns had eat 
as a member ot the court that tirat heard the case, it tollowa that th• 
court, at the rehearing, Tai not legally constituted., and was without 
jurisdiction to try the accuaed and that its proceedings, including the 
findings and sentence, were null and void .!:.2 initio. 

4. For the reasons hereinaboTe indica.ted, the Board of Revi• 11 
01· the opinion that the record of trial is not legally sufficient to 
support either the 1'ind.inga or sentence. 

To The Ju<1ge .&.dvoca.te General. 

http:reviffl.ng
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WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON 

Military Justice 
C. M. No. 19548.l 

UNITED ST~TES 

vs. 

Prive.tea HEBBERT A. lillDEPSON 
(5705993), WILLIAM O. EBll:RS 

) 
) 
) 
) 
) 
) 

( 6825955), a.nd M'.ARTilr J • K0.5ICH, ) 
JR. (5707410), e.11 ot BatterJ ) 
E, 55th-Coast .Artille11'J• ) 

AUG 81 1931 

Trial by G. C. M., convened at 
France Field, Canal Zone, J'Uly 
30, 1931. Dishonorable dis
charge and confins:nent for six 
(5) months in the case or each 
accused. Fort Bandol:ph, Canal 
Zone. 

HOLDilIG by the BOA...~ OF REVIEW 
HcNEII., BRENNAN and GUERIN, Judge Advocates 

ORIGINAL E:CA!,ITNATION by BAI.CAR, Jud,Ge Advocate. 

1. The record or trial in the case of the soldiers nem&d 
above has been examined and held by the Board of Review to be legally 
sufricient to support only so much of the finding of guilty of the 
specification under the original charge as finds that each or the 
accused did attempt to desert the service of the United States at 
the time and place and 1n the manner alleged, in the execution of a 
conspiracy to desert previous]J' entered into with the other two accused, 
and to support the findings or guilty of both charges and the Specifi
cation under the ..ld.ditional Charge, and to support the sentence. 

2. For the reasons stated in paragraph 27, pase 18, 
~ual tor Courts~ial, there can be no such orrense as joint 
desertion. For like reasons, the offense or joint attempt to desert 
cannot exist. Conae~uently, a conviction or joint attempt to desert 
cannot legally be sustained. The particular s:pecification now under 
consideration, however, includes allegations that each accused attempt
ed to desert in the execution of a conspiracy, and the evidence is 
legally sufficient to support the conviction of each accused of the 
offense thus charged against him 1n the allegations so included 1n 
the specification. While it 1a irregular and bad pleading to charge 

-l-
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in one spec11'1cation aeveral persona with separate, 1nd11'idual often
ses. it is considered that, 1n this case, the irregularity' did not 
injuriously e.1'1'ect the substantia1 rights 01' the accused. 

J'udge Advocate. 
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WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

llilitary Justice WASHINGTON 

a.I 19fl523 . NOV 13 1931 

U :N I T E D S T A T ::S: S ) FOURl'H CORPS A.REA. 
) 

v. ) Trial by G. c. M., convened at 
) ll'ort Benning, Georgia, July 

Captain RA.'YMOND MacDONALD ) 28 and 2g, 1931. Dimnisaal. 
(0-10162), Infantry. ) 

Cll?TIUON or the BOARD QI!' REV IE,-W 
McNEIL, CONNOR and BRENNAN, Judge Advocates, 

ORIGIN!L EUUINATICH by BALCAR, Judge Advocates. 

1. The Board of' Review has examined the record or trial. in 
the case of' the officer named above, and sul:mits this, its opinion, 
to The Judge Advocate General. 

2. J.ccussd was tried on the following Char.;e and Speci!ica
tiona& 

CHARGE: Violation of the 95th Article or War. 

S:pecirioation l: (~inding or not guilty) 

Specification 2: (Finding or not guilty) 

Specification 3: In that Captain Raymond MacDonald, 
Infantry, did, at Fort Benning, Georgia, on or 
about June ll, 1931, with intent to deceive the 
Canmandant, The Infantry School, Fort Benning, 
Georgia, officially state in writing to the 
Car.mending Officer, 2d Battalion, 1st Tank 
Regiment {Light), Fort Benning, Georgia, rel
ative to an alleged indebtedness of said Ray
mond MacDonald to the Fidelity Loan &:. Invest
ment Canpany or Columbus, a corporation, that, 
viz: "this account has been teken care of", 
which said statsnent was made by th~ said Ray
mond MacDonald as true when he did not know it 
to be true, in that said alleged indebtedness 
rsnained intact and unli~uidated at the time 
or making said fa~se statElllent. 

-1-
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Speoifioation 4: In that Captain :Blzymond MacDonald, 
Infantry, being indebted to the Post Exchange, 
Fort Benning, Georgia, in the sum or, viz: On~ 
hundred and 'l'Wenty-Eight and seven hundredth 
dollars (~126.07) for hia, viz: September, 
1g30, account transactions with said }lost Ex
change which indebtedness became due and pay
able on, to-wit: October l, 1g30, did, at Fort 
Benning, Georgia, f'ran., Tiz: October l, 19309 

to October 25, 1930, dishonorably fail and 
neglect to pay said debt. 

Specification 5: In that Captain Raymond MacDonald, 
Infantry, being indebted to the Post Exchange, 
Fort Benning, Georgia, in the sum or, viz: One 
hundred thirty and six hundredth dollars {$130.06) 
for his, viz: January, 1931, account transactions 
with said l?ost Exchange, which indebtedness be
came due and payable on February 1 1 1931, did, 
e.t l!'ort Benning, Georgia, rran, viz: February l, 
19311 to ~arch 4 9 1931 1 dishonorably' tail e.nd 
neglect to pay said debt. 

Specification 6: In that Captain Reymond MaoDoneld, 
Infantry, being indebted to the Post Exchange, 
Fort Benning, Georgia, in the sum of viz: Nine
ty-six end thirty-nine hundredth dollars ($96.39) 
for his viz: February, 1931, account transactions 
with said Post Exchange, whioh indebtedness became 
due and payable on, viz: March l, 1931, did, at 
l!'ort Benning, Georgia, tran, viz: March 1, 1931, 
to I.larch 21, 1931, dishonorably tail and neglect 
to pay said debt. 

Acoueed pleaded not guilty to the Charge end all specit1cat1ons. He 
was found not guilty or Specifications l e.nd 2, e.nd guilty or the rEmain
ing specifications and the Charge. No evidence ot pravious convictions 
was introduced. lie was sentenced ttto be dimnisaed the service•. Th• 
reviewing authority approved the sentence and forwarded the record ot 
trial for action under the 48th .4.rticle of War. 

3. The eTidence shows that accused waa tried and found guilty 
or two separate and distinct classes of offenses. Speoificationa 4, 
5 end 6 of the Charge relate to one class, while Specification 3 relates 
to the other. The evidence having to do with Specification S, in so far 
as material to the issue, may be brietl.y' summarized ae follows: 

-2-
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AccUBed on June 26, 1930, contracted a loan with the 
Fidelity Loan &. Investment C<Jllpe.ny ot Columbus, Georgia, in the 
emount of ~204.00, principal and interest, payable in one year '!rail 
date 1n twelTe monthly- installments or $17.00 each (R. g6-g7). 
On NovS11ber 12, 1930, accused contracted a second loe.n with the aeme 
concern for i204.oo, principal and interest, similarly payable 
(R. 98). By June a, 193l1 _accused had pe:m1itted his part p~ents 
on the indebtedness oanposed-or-these loans to fal1 in arrears to 
the extent of five installments, totaling $85.00 (R. as, 90h Cb 
the same.day, -June a, 1931, Mr. w. Drane, Secretary end Treasurer 
of the Fidelity Loan & Investment Canpeny, wrote a letter to the 
COlllllandant, Fort Benning, Georgia, reporting the above stated delin
quinoy with thefollowing can.plaint: 

"We have nitten Ce.pt. MacDonald aeveral 
letters but so tar he has not replied to them and 
it not contrary to your rules and regulations we 
will appreciate it very much if this is brought 
to his attention" (R. 77-78; Ex. K; R. 88). 

In the meantime, the Fidelity Loan & Investment Canp~ on June 9, 
1931, received a check for ~1.00 frao. accused, dated Junes, 1931 
(R. 89, 90, 91; Ex. L). This check was deposited on June 9th, and 
was on June 10th returned by the bank marked "Insufficient Funds• 
(R. 91, 117). On that date the abovsnentioned letter addressed to 
the Camnande.nt by the Fidelity Loan & Investment Canp8JlY' was referred to 
accused by his battalion canmander with instructions, · 

"l!'or remark and return of all papers through 
this oftice." 

On June 11, 1931, accused, by indorsement, returned the correspond
ence, with the following written statement subscribed by hims 

"Tb.is account has been taken care or• (Ex. K, 
P• 2; R. 78, 60). 

J.t the time of making this statement on June 11th, the status ot 
accused's account with the Fidelity Loan & Investment Canpeny remained 
aa of June 8th, and as stated in the letter above referred to, i.e.t 
"There were five payments ot ~17.00 ea.ch, past due", as to which no 
extension of time limits had been granted (R. 90). At no time in that 
month was BllY payment thereon made (R. 91) ; and even had the a.foremen• 
tioned 9 Insuttic1ent Funds" check for ;;51.00 been paid on the date ot 
June 9th when deposited in the bank by the Fidelity Loan & Investment 

-3-
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Can:pany, still the indebtedness ot the accused to that Canpan:y 
would have been delinquent to the extent ot two installments "of 
$17.00 each, past due", as testified to by its Secretary an~ Treasur-
er (R. 91.). When the check for ioJ.,90 was returned, "by tne bank on 
account of insufficient tu.nda, the fidelity Loall & Investment Canpa.ny 
notified accused of the circumst&.Jlo, by lotter (R, 102). No reply 
thereto was received, and the check was again presented for payment 
after July lst, and cashed (R. 89, 91•92, 102, 104). This wit~ea1 
also testified that accused, at the time of tr!~, hi~ ,ai4 the June 
note in full, but that payments on tho 'Rovember note were overdue tor 
the months ot Msrch, April, Mey, .Tune and July, and that he was still 
obligated on the latter note to the total extent or one hundred and 
fitty-six dol.lars (R. 145). He further testified in substance that 
accused tendered a number of postdated checks at the tim.e he took 
out the first loan, payable on the last day of each month, on which 
respective dates accused Yas given eredit therefor and the checks 
deposited (R. 92) 1 and, as well as he could remember, that accused 
also tendered three thirty-tour dol.lar checks at the time he took 
out the second loan, which latter were applied, upon matu;rity, to 
peyments on both loans on the last day of December, Janwu-y and February 
(B. 93-94). He was unable to state that accused declared his inten
tion to pay off the first loan before maturity (R. 95). 

Mr. ·'Charles P. Wil.lis, rE>presentative at Fort Benning ot 
the Columbus Bank and Trust OcmpeJlY, appeared as a witness for the 
defense. In substance he testified that accused "has been a good 
custaner of my be..nkw (R. 146). In a few instances checks of accused 
were returned on account of 1.nsufficient funds which WI took up 
until I could get in touch with him", and which accused invariabl;y 
made good (R. 147); in other words, he paid them pranitl.7 (R. 148). 
The witness and the officer ot the main bank in Columbus have an agree
ment that checks signed b7 the personnel at Fort Benning will not be 
dishonored because ot insufficient funds without first consulting the 
witness (R. 151). Had accused applied to his bank for credit to cover 
outstanding checks to the amount of about $100.00. it would have been 
granted because "I have always liked him personally and his account 
has been pleasing" (R. 1.46-147). He did not believe that accused 
ever uttered checks against insufficient funds with criminal intent 
(R. 149). Witness could not state how many checks of accused were re
turned for want of sufficient tunds because all of thElll were not brought 
to his personal attention (R. l5l-l52). Tllrough sane misunderstanding 
the two dishonored checks of accused in question (totaling $114.99) 
had not been brought to his personal attention (R. 152); otherwise he 
would have been glad to take care of them to prevent resulting a:nbarass
ment. (R. 153). At the time of giving testimony the witness had in his 
immediate possession officers' checks totaling about four hundred dol
lars which were not good and would not be good until the first of the 
next month (R. 149). 

-4-
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The evidence having to do with Specifications 4, 5 and 6, 
in so far as material to the issue, shows that accused, while a 
student officer at the Infantry School, Fort Benning, Georgia, con
tracted obligations !ran month to month at the Fort Benning Post Ex
change. On September 19, 1930, a letter fran Post Headquarters to 
accused, dated September 15, 1930; was transnitted to him by lst 
Indorsement, wherein he was notified that his .A.ugust, 1930, account 
,res reported delinquent by the Post Exchange Officer 1n the amount of 
$158.43, and directed to adjust that account (R. 19·; Ex. C). By 
2nd Indorsement dated SeptElll.ber 20, 1930, accused replied and in 
substance reported that he had made a payment of $loo.co on the account 
before the receipt or the above camnunication and that he had at the 
same time made a satisfactory arrangement with the Post Exchange 
Officer to have the balance or $58.43 carried forward until September 
30, 1930. ~ prior letter of accused addressed to the Post Exchange 
Officer under date or SeptElll.ber 17, 1930, was introduced in evidence 
to show that accused had requested an extension of credit. In that 
letter accused pran.ised to pay the balance of $58.43·with,his account 
in f'ull on September 30, 1930 (R. 15; Ex. B). Major Sem. I. McCants, 
Post Exchange Officer, while testifying for the prosecution, was unable 
to rEl!lember the transaction (R. 25), but was positive that accused 
was reported delinquent, and would have been so reported, even though 
he had made a request for extension of credit {R. 25-26), During the 
month of September, 1930, accused contracted a further indebtedness 
with the Post Exchange, which with the $58.43 carried over fran the 
preceding month as part of his September account therewith, totaled 
$128.07 {R. 75, Ex.~; R. 56; R. 15, Ex. A; R. 55). The witness 
testified their regulations require that a post exchange account for 
any month must be paid not later than the tenth day of the succeeding 
month (R. 30). On October 11. 1930, accused addressed a letter to the 
Post Exchange Officer :respecting his September account as follows: 

"Please credit my account with enclosed check 
1n emount of 128.07•. 

Due to unavoidable circunstances I am again 
oanpelled to request that the balance or my account 
be carried until October 31st for which I em enclos
ing a post dated check. 

I regret that I must make this request and 
trust that this arrangement will be satisfactory 
!or this month• {R. 20; Ex. D). 

On October u. accused'• bank balance was 160.28 but due to other out
standing checks it was reduced on that day to $27 .28 (Ex. M). 'l."lo 
daya thereafter, on October 13th• the Foat Exchange Ottioer re1>0:rted 
accused delinquent to the extent ot t100.oo for the month ot 
Sel)tmber (R. 20; Ex. E), and on October 20, 1930, the Poat Exchang• 
Officer addressed a !om.al letter to the Oo:rmandant of the Infantry 
Schoo1, wherein he can.plained the.ta:,eused was not Onl1' delinquent 
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tor the $100.00 91-eported by this ottio• under date ot Ootober l:S, 
1930", but that the oheck tendered bT accused 1n part payment tor 
$28.07 had been •returned to ths Poat kohangs unpaid, merked 
•Inautticient ll'undsu (R. 15; Ex • .A). B1' indorsement through chan
nels acoused was accordingly directed to make a pranpt aettlemant 
and also to re:port the action taken (Ex. J.1 P• 2). By ZN Indorse
ment accused returned the correspondence on Ootober 25th, inclosing 
therewith in payment o! his September account a check tor 1]2.a.0'1, 
with the assurance that a deposit had been made at tho bank on "tho 
day preceding to coTer the check, and conclud1D8 as toll.owai 

~ Poat kohange account, has, tor the put 
1'1Te years, averaged about $100.00 per month. On 
several occasions it he.a been neoes&a.l.'7 tor me to 
have snall balances extended which were taken care 
01'. I did not realize that my last requeat would 
be unaatis!actory; however, I shall., 1n the tuture, 
l1m1t my Post Exchange account to an amount that 
will en.sure pralll)t settlement• (R. l.5; he .A, P• a). 

The evidence turth.er shows that acouaed contracted an 1ndeb'\ed
neH at the Post Exchange during the month ot January, l9Sl.1 totaling 
1130.06. On February 10, 19311 accuaed tendered• check tor that 
mount in payment or the bill. J.11 the oamnenosnent 01' business on that 
date accused'• balance in the bank was ll30.39 but due -to other outstand
ing check• ns reduced to i95.39 at the close ot business (Bx. M). The 
cheok was later returned by the b8llk upon which it had been c!rawn mark
ed "Insutticiont Funds" (R. 21, lb:. :r; R. 02-63; n. 55). The delinquen
cy was thereafter brought to the attention or accused by 1ndor,ement 
or Post Headquarters, dated Februar., 84, 19311 1n which he was directed 
to pran.ptly settle this account and report action taken • .Accused there
after settled the account on or before March "• 1931, reporting that hia 
bank account had been depleted through payment or a postdated check, 
the amount or which he had failed to deduct •:trm m:, bank balance• (Ex. 
'Z, :PP• 2 1 3). 

Dur1ng·the month ot Fabruar,r accWJ&d again contracted an obli
gation at the Poat Exchange '\otalillg l9t5.39. On March 10, 1931, he 
tendered a check tor that mnount. At the beginning or buaineaa on Meroh 
10 accused's bank balance was 1129.03 and by the close ot busineaa had 
been reduced to $109 .03 (Ex. l4). The check ,raa on March l&th returned 
ey the bank upon which 1 t had been drawn marked •.Insutfioient Funda" 
The Post Exchange Officer thereupon reported the deliilqueno;r and accus
ed was notified or such report and directed by indoraenient or Poat 
Headquarters thereon to take 9liranpt action and report". On March 20th 
accus~d reported& 

111. The matter referred to 1n baeio 
oanmunicatian has been taken care ot. 

2. There will be no reocourrence or 
matters or this kindtt (R. 21, Ex. G; R. 63; 55). 

http:turth.er
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While the Poat Exchange lost no money through the return of the 
aforElllentioned checks marked "InaUfficient Funds" (R. 49), it did sutter 
"annoyance, additional work, additional aoQounting, and the danger or 
establishing precedents of granting favors illegally and improperly" 
(R. 50). The accused, in order to "save time" in the introduction 
or evidence relating to his Poat Exchange indebtedness for SeptEmber, 
1930, January, 1931, and February, 1931, and uttering ot "Insuttioient 
Funds" checks in payment thereot• made the following admission in ope_n 
court, during the presentation of the case in chiet tor the prosecutions 

"The accused stands ready to admit the debts 
and admits that they were delinquent. He admit• 
the fact that the prosecution brought out with · 
reference to the three checks which were returned 
to the Post Exchange marked 'insufficient funds•, 
in order to save time. The only thing we are plead• 
ing not gnilty to in this case is the dishonorable 
intent. I admit al1 the other features" (R. 55). 

The defense thereafter objected to "e.ny- testimony regarding these check• 
caning back for insufficient funds" as immaterial to the issue (Re 
60 1 58). The law member overruled the objection (R. 61}, end thereupon 
evidence was introduced to show that each of the checks tendered the 
Post Exchange in payment of the accounts referred to had been received 
in the usual course of business and was subsequently returned by the 
bank with the notation "Insufficient Funds" (R. 61-63). 

The accused elected to take the stand as a witness in his 
own behalf and as to Specification 3, declared in substance that when 
he made the alleged false official statsnent of June 11 1 1931, namely, 
"This account has been taken care of", with reference to the sum due 
the l!'idelity Loan & Investment Canpany, he honestly believed that 
the balance theretofore due was fifty-one dollars in delinquent pay
ments and that the same had been taken care of by him (R. 159). At 
the time he took out the first loan in June, 1930, he declared his 
intention to pay it back nthree months ahead of time" because he had 
been delinquent to that extent on a prior loan with the same canpany. 
Be therefore tendered at the time of the loan postdated checks, six 
for seventeen dollars and three for thirty-four dollars each. In 
the following November, he found it necessary to take out another 
loan and as a coincidence the first payment on the lJove.m.ber loan 
became due with the maturity of the first thirty-four dollar check. 
Apparently - •tto protect my delinquency" - the l!.,idelity Loan & 
Investment Canpany split the thirty-four dol~ar check "and applied 
seventeen dollars to the June note and seventeen dollars to the November 
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note, bringing both of those up to date." He had intended that 
all of "those checks be applied on m:r June note, which would have 
liquidated that note" (R. 158). Three or four days before receiving 
the official camnunication, he was convinced that the first note 
had been taken care of because none of the postdated checks had been 
returned and therefore he then sent tbe check for fifty-one dollars 
to cover "a total of fifty-one dollars" he "ficured" was due (R. 158-
159) - "on the eighth I had mailed this check for fifty-one 
dollars to the Fidelity Loan&. Investment Can.pany, feeling that that 
was the three delinquent payments I owed that canpany• (R. 157). 
He "figured" he "had enough in the bank to cover those three payments" 
hnd mailed the check (R. 158), not intending any deceit in connection 
therewith (R. 166). 'When the Adjutant of the Tank Battalion deliv
ered to him the officially indorsed letter of Junes, 1931, noted above, 

"I looked at it and said, 'Elliott 
(which is the Adjutant's first neme) put an 
indorsement on there that this amount has 
been taken care or•. I meant the total or 
three payments onnz.y new note, feeling t~at 
my checks had liquidated the balance. I 
admit now, after studying the thing, that 
what happened was that he split the checks 
and applied them to the two notes • .But at 
that time I was honest inmy belief that it 
had been taken ce.re of• and that m:r balance 
was fifty-one dollars. X felt that m:, first 
loan had been taken care or. I had no desire 
to deceive 1~jor Kille!JllaD or the Camnandant• 
(R. 159). 

AS to Speoifieat1ons 4, 5 and 6, accused did not testify 
respecting the •Insufficient Funds• checks tendered the Post Exchange 
in settlement of his account therewith, noted above. He stated, 1n 
effect, that his tardiness in the payment of his Post Exchange obliga
tions was due to recurrent financial stress, but that "When directed 
to pey those they were paid. In no case did I fail to pay an account 
when directed to. A,nd wheti1er or not the Post Exchange offioer 
remembers the speoitio cases in which he granted the extensions, these 
aocounts were taken up with him at the proper time, end honorably" 
(R. 159-160). 

Accused testified that he was a married man with two b07s 
and two girls in his family (R. 225) and that he had been contributing 
to the support of his family ever since they left Fort Benning (.B. 227). 
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On cross-examination, accused declared that at the time of 
writing the fifty-one doller check on June 8th he thought he knew 
what his bank balance was, but at time of testifying he did not know 
what he considered that balance to be, and admitted having received 
e. letter fran the Fidelity Loan&. Investment Canps.ny demanding pay
ment of his account, just prior to uttering that check (R. 193, 194), 
which on redirect examination he affirmed was issued "with every· 
reason to believe" that there were to his credit 11sutficient funds 
in the ba~k to pey" it (R. 224). He further admitted on cross-exam
ination that on June 8th the sum. of i95.00 was due and payable on the 
matured amounts of the June and Novan.ber notes irrespective of the 
extent to r;hich eitl:er had been reduced by e.pplyin3 to the one or the 
other the several installment payments made by him in Dart payment 
thereof (R. 205). However, at the time of the indorsement in ques
tion of June 11th, he, in ~ood faith, thought the facts to be other
wise and that "the account had been taken care of" (R. 206). He 
admitted thinking I.a-. Drane in error but not pointing that out in his 
indorsement (R. 206). Further cross-examined as to why he did not 
do so, the accused replied: 

"I have already explained that, but 
I will try to again. This camnunication 
was handed to me by the Adjutant of the 
Tank Battalion. I said, 'Elliott, which is 
the Adjutant's first neme, put an indorsement 
on there that it has been taken care of,' 
He took the communication and in ten minutes 
m;y signature was on it~ I believed that m;y 
account, which could be shown on the books of 
Mr. Drane, could only refer to m;y NovEmber 
note, and I knew I had mailed him fifty-one 
dollars to cover this note. The facts of the 
case did not cane before me until one week 
ago" (R. 207). 

He "glanced oTer" but did not "analyze• E:x:hibit IC, the basic letter or 
June a, 1931, written by Mr. Drane, for the Fidelity Loan&. Investment 
Canpany, to the Post Camnander, before placing thereon the indorsement 
in question (R. 203). 

4. .A.s to Specification 3, the eVidence is conclusive of guilt 
thereot as laid. On a letter of can.plaint of his inattention 
to correspondence on two loans and of hie failure to pay five matured 
in1tallments thereof, totaling $85.oo, accused, called upon by- his 
oam:ianding officer for an official statanent in the matter, put this 
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indorsenent: "This account has been t~ken care of." To the 
contrary, the proof is conclusive that on the respective dates 
of this letter and indorsement (Er.. K), namely, June 8, 1931, and 
June 11, 1931, accused, as stated in such letter, was in arrears on 
his two notes for ~204.00 each, payable in twelve seventeen dollar 
monthly installments each, an aggregate sun of $85.00 for five in
stallments, matured and unpaid, no part of which was subse~uently paid 
until after July 1, 1931. The meaning which the quoted words bear 
on their face 1 read in connection with the content of the letter of 
complaint, is the ueaning the accused intended they should convey 
to his camnanding officer. This conclusion is one of natural reason;
end accords vii th a working principle of law phrased as follows by 
the Federal Supreme Court in Abrams v. u.s. 1 250 U.J. 616, 621: 
"I.Ien mus-£ be held to have intended, and to he accounteble for, 
the effects which their acts were likel7 to produce." Here, 
the words of accused signi~J at the very least, on their face, that 
a certain loan account, not disputed and involving an overdue obliga
tion of ~.oo, had been paid or the necessary further credit therefor 
obtained by or for the accused - in a word, that payment of $85.00 
or credit for any unpaid balance thereof had been accanplished. Such, 
however, as the evidence proves, was not the case, of which fact the 
ec~used v;as put on notice by the very content of the letter of can
plaint, since, had the cr~ditor, by grace of the bank or its Fort 
Benning representative, received pranptly the $51.00 on the "insuffi
cient funds" cheek of three days before, nevertheless $34.00 of the 
~.oo rightly der:anded as then due without challenge of the accused 
would not have been "taken care of". Good faith and resard for the 
truth on the part of the accused would certainl~.. have impelled him 
then andthere to verify any lesser sum than ;j;85.00 conceived by him 
to be due for any reason and to specifically state the same - which 
the evidence shows he failed to do. He did not challenga the statement 
that ~5.00 was due, but replied "This account has been taken care 
of." It will be noticed that accused as a witness in his own behalt ~ 
makes no pretence of having paid as of Junes, 1931, on both notes, 
more than t204.00 in postdated checks given, he s~vs, at t:!me of 
p~ocuring the June, 1930 1 loan, as to which check payments his recol
lection is minute. Consequently, on June 8th he must have been 
cognizant of the faqt, without regard to any letter frcm the creditor 
setting it forth, that at that time, as proved by the evidence, not 
~.than five installments of ~17.00 each were overdue, inespeCi1Ve 
of the particular note to which the two hundred and four dollar check 
payments had been severally credited. Indeed, on the basis of his 
,wn witnes.s-professed assltll:ption that all these check pe.~rments had 
been applied to the June note, prior to naturity or all of its 
installments, in accordance with"his asserted oral instri~ctions to the 
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creditor at the time {there'b7 reducing by one seventeen dollar pey
mSllt the emount otherwise available for credit on the November note), 
not tive i~tallments on both notes aggregating (;85.oo. but six in
stallments on the NovEl!lb~ note aggnga.t1ng $102.00, would have repre
sented the sum total or his arrears on June 8th; as to which date he 
professed on the witness stand to believe that but $51.00 was due the 
oreditor o~ both notes because (in substance} the latter then claimed ot 
him no greater sum with respect to the NovEmber, 1Sl30, note, and because 
h~ viewed the June, 1930, note as then wholly :paid by his postdated 
checks. Had his cheoka been so applied, then on his own payment 
showing on the witnaaa dtand six installments emounting to $102.00 
would have constituted his arrears on the NovEr!lber note as of June a, 
1931, instead or $51.oo, as shown above. Dete:rmination or the question 
or the moral offense or evi1 intent, if eny, involved in the issuance 
of the fifty-one dollar "insufficient funds" check on Junes, 1931 
(tor the ttttering of which "with intent to deceive" he was tried and 
aoquitted on Specification 1 in these proceedings), is not, in our view 
or the issue thereon, essential to the adjudication or this case 
with respect to Specification 3 now under consideration. It is enough 
that the rsnainder of the competent and relevent evidence conclusive~ 
shows that th-e account referred to in accused's indorsement or June 
11th had not then been "taken care of'" to the extent of $34.00, even 
after credit allowance for the fifty-one dollar dishonored check 
retained. by the creditor until paid after July 1st, and that accused 
had ample means of knowing the status of that acco1.1D.t on J'Jne ilth 
which he retrained fran using although under the duty to know it and 
put on notice thereof by the verJ contents of' the letter before him. 
at the time of' makin~ the false, intentionally deceptive and exonerative 
statement recited in Specification 3. 

By' the foregoing considerations we are led to the con-
clusion that'the indorsement or June 11, 1931, is shot through with 
talsity and will1'ul disregard of the truth and intent to deceive, and, 
that the evidence amply suffices to prove guilt or Specification 3 
e.nd of' the Charge in violation of the 95th Article or War. 

J3y' the evidence pertaining to Specifications 4, 5 and 6, it 
is proven that the accused failed to :pey his Poat Exchange accounts 
tor periods or fifteen, twenty-two end eleven days, respectively, after 
the tenth dey of October, 1930, and February and March, 1931, on wllich 
dates they beca'!le payable- under the custan of the service and. Army 
Regulations :paragraph 45 k, AR 21C>-65, June 29, 1929. On October 
11, 1930, when the accused tendered a check, subse~uently dishonored, 
for $28.07, his bank balance was i60.28, but checks presented for payment 

-u-
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e.nd paid that date reduced the balance to $27.28. At no time tran. 
that date until the account was subsequently' paid on October 25th, was 
the bank account detioient more than $1.29. On February lO, 1931, when 
the check for $130.06 was tendered, the accused deposited il,47.00 in the 
bank but by the close of business on that date the bale.nee had been 
reduced to 195.39 because ot the pa~ent of other checks presented. ~t 
no time thereaf.ter at the close of ruq business day- up until March 4, 
the date of payment of the account, was the accused's balance sufficient 
to pay the check although. he deposited several hundred dpllars during 
that period (Ex. N). On March 101 19311 · accused tende~ a check 
for t96.39. At the close of business on that dq e.nd the following dq 
accused's bank balance was more than suf:Ucient to p,q the check but 
after March 11 and up to March 211 the date of payment of the account• 
the balance was insufficient. The evidence further establishes that · 
the bank had on several occasions honored accused's overdrafts and thai. 
the bank's representative at Fort Benning had arranged with the bank 
that officers' checks would not be dishonored without reference of the 
matter to him.1 although in these three instances this procedure was 
not followed. The evidence also establishes that in each case the 
accused pran.ptly paid the debts represented by' the dishonored cheeks · 
when celled upon to do so. The delay 1n pEcyment was, in each caa•• 
ot a duration so short as not to involn serious culpabiUty, and sue]) 
derelictions for such periods do not constitute misconduct in Tiolatil)Jl. 
of the g5th Article of War, as that .Article has bean construed and 
applied in military administration. See C.M. l.!3090j l2ll!58; l953'l3J 
1g6063. 

The salient facts stmnerized. above are insufficient to estab
lish that the accused tendered checks in payment or the three monthly' 
accounts without intending that there should be su:rticient funds in his 
account or sutficient credit at the bank to insure payment of the ehecka 
when presented. 'l'he evidence thus tails to establish conduct unbeccm
ing an ottieer and a gentla:aan and the findings of the court are to 
that extent not sustained by' the record. '?he tacts and oircumstancee 
in connection with these accounts and with the accused's failure to 
pay them at the time such accounts a.re nomal.Iy payabl.e, jwitit,- find
ings that the accused's failure to pay ths accounts prcm.ptly' was con
duct ot a nature to bring discredit ·upon the military servic• in viola
tion of the 96th J.rticle ot War. We a."'• tneretore ot opinion. that 
only so much of the findings ot guilt:Y of Specifications 4• 5 end 6 
and of the Charge in relation thereto 1s sustained by' the evidence 
as involves findings of guilty' that accused did fail and negieot to 
PBY't ·:ror the'period of fifteen, twenty-two and eleven days. respectiv~. 
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the indebtedness set out in each, in violation or the 96th ~icle 
of War. 

In connection with these specifications, the Board of Review 
deEms it noteworthy that the Uanual for Courts-Martial. prescribe a 
form for debt delinq_uency under A.~-. 95, reading "did, at •••••••••• 
fran ••••• 19 •• , to••••• 19•• , dishonorably fail and neglect to pey
said debt" (•PP• 4 1 fo:rm 117), and another under the seme Article 
for making check with insufficient funds for use, inter al.ia, in pay• 
ment of a debt s:pecifically setting forth the wrongful making and 
uttering thereof (App. 4 1 form 114). OUr examination or adjudicated 
cases discloses no precedent for disregarding the latter fonn and for 
the purpose thereof employing the former, es is sought to be done in 
the case in he.nd. Such pleading is improper and is not approved. 

To rebut accused's statement on the witness stand on direct 
examination to the effect that he never made a fal.se statement in hfa 
life to a civilian friend or to an officer in the Arrrr.!, and that he 
believed he had. a ~ood record. in the J.xmy (R. 157), the prosecution 
~1th the express consent of the accused was allowed to introduce 
in evidence the report of a Special Inspector, deted September 21, 
1928 1 containing a recanmendation "that notation be made-on his current 
efficiency report to the effect that he incurred indebtedness which 
he failed to pe:y pranptly, made a false statement resardinB a payment 
on seid deb·t, end made a :promise of future pe:;ments on said debt, 
wr-ich premise he failed to keep" (Ex. P, R. 170). On the record as 
a ,;1hole, by reauon of the conclusiveness of the proof of guilt 
on Specification 3 by evidence clearly proper for-consideration by the 
court, and the consent of accused to introduotion of the Inspeotor•a 
report, we are of opinion that such error is not invalidating in its 
effect. 

Upon careful scrutiny of the record or trial in the instant 
case we perceive therein no other question requiring notioe here. 

5. J.t the time of trial accused was thirty--nino years or age. 
The &tatement of his service as contained in the Official J,:r:m;y Register 
ie as follows: 

"Corp. and sgt. Co. M, 2 I:nt. Wis. N.G. 
30 June 16 to 28 Feb. 17 end frcm l5 July 
17 to 9 Aug. 17: 1 lt. Inf. Sec. o. R. c. 27 
Nov. 17; accepted 27 Nov. 17; active duty 27 
Nov. 17; hon. dis. 4 Aug. 19. --- l lt. or Int. 
l July 20; accepted 3 Oot. 20: Capt. 8 Aug. 29.~ 
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6. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were camn.itted during 
the trie.l. For the reasons stated, the Board of Review is of the 
opinion thet the record of trie.l is legalfy- sufficient to support 
onfy so much of the findings of gttilty of S:pecificat ions 4, 5 and 6 
and of the Charge in relation thereto as involves findings of guilty' 
that accused did fail and neglect to pay, for the period of fifteen, 
twety-two end eleven days, respectively, the indebtedness aet out 1n 
each, 1n violation of the 96th Article of Vlar, lesall.y sufficient to 
support the findings of gn1lty of Specification 3 and of the Charge, 
and the sentence, and warrants con.:firmat ion thereof. Dianissal is 
mandatory on conViction of violation of the 95th Article of War. 

Judge .a.voeate. 

To The Judge ilvooate General. 
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UR DXP4R'Ni!:NT · 
In The Ottioe ot 1be Judge .ilTOoate General 

Wuh1ngton, D. c. 

MUUar,r Ju.eUoe 
c. M. No. 1;Maa 

UNI~ED STJ.TXS ) 
) 

va. ) 
) 

Trial b7 G. c. M., convened at 
J'Ol"t Benning, Georgia, .August 

Printe WALTER M. B1.Y 
(6369750), Callpazi;r J., 29th 
Intantr;y. 

) 
) 
) 

13, 1931. Dishonorable discharge 
and con:tinement tor one (1) year. 
DiaoiplJ.nalT Barre.aka. 

HOLDmG b7 the BOARD OF HEVIEI 
UoNEIL, BREmaN ancl GUERIN, Judge J.dvooatea 

ORIGINAL EXAMINATION by' XNIGirr, Judge .ilvooate. 

1. The reoord ot trial 1n the case ot the soldier named abOTe 
has been eD111ined by the Board ot Beview and touncl to be legally' aut
ticiant to support the tindinga ot guilty under Charge II end the 
Specitioatioa thereunder and under the J.dclitional Charge encl the 
Speo1tioat1on thereunder, and the sentence. 

8. Subatan.ti~ all of the material evidence tendiDg to eatab
liah the guilt ot the aoouaed under the 8peoifioat1on11 ot Charge 
I we.a obtained by an U1egal search and aeizure (R. 37-41.J. Thia 
eTidence, ha'fing been obtained 1n contravention ot the Fourth Jm.end
ment to the Constitution ot the United States and 1n violation ot the 
.let ot Congress approved NoTimber 23, 1921 (U Stat. 223; Sec. 53, 
Title 18, u. s. Code), waa not achissible at the trial and tindings 
ot guilt7 baaed thereon are not valid (C. M. No. 161760 • Hal.faker). 

3. For the reasons above stated, the Board ot Review holda 
the reoord ot trial leg~ auttic1ent to support the findings ot gu1lt7 
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under Charge ll and its Specification• and under the J..dditional Charge 
and its Speoitication; legal~ insuttioient to eupport the findings ot 
guilty ot Charge I and ite Speciticatio1111; and legally sutticient to 
eupport the sentence. 

Judge AdTooa.te. 

Judge Advocate. 

lat Ind. 

War Department. ;rJ..G.o., SEP 1 4 1931 To the Com:nending General, 
Yourth Carps .Area, :rort McPherson, .ltlanta, Georgia. 

1. In the cue ot Print• Walter M. Bey (6369'1~0), Oclu:paey J., 
29th Intant17 (c. M. No. 196526), I concur 1n th• toregoing holding 
ot the Board ot Review, and ror the reaao1111 therein stahd reccmnend 
that the findings ot guilty ot Charge I and its Speoiticationa be va
cated; end 7ou are advised that thereupon you will have e.uthori ty 
to order the execution ot the 1entenoe aa apprond by the renewing 
authority. 

2. When copies ot the published order 1n this cue are tor
warded to this offloe together Yith the record or trial., wh1 ch ia 
returned herenth, thq ahould be acccmpanied by t toregoing hold• 
1ng and thie indoraement. !he tile number or th r8¥JOrd this cue 
1n this ottice 1a 1961528. :ror convenience ot terenc and o tac111-
tate attaching copies ot the pu9lished order the cor 1n thia 
cue, pleue place that number 1n bracket• th d o th published 

. order e.a follows: 
Q ..-.;;i:i,";' :' 

(1.A..G.O. No. sl~ J t.. ,,\ ··•""'~ \ 

X)' Bqolcer• 
lonel, 1 J..G.D. • 

Aotin& ft.e Judge J..dvooat• General. 

J"{t.~·n "· A. U., t\W. .:,•.. '. 
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201....Bq, Walter u. 2nd Ind. KA/r,ro 
HQ. FCDRm CX>R.PS .tmU, i'ort YaFherson, l.tlanta, Georgia, September .24, 1931. 
To !!he .Judge Jdyooate General. War D,partment, WashiDgton, D. g, 

l. A. reoonsideration of the Holding of the Board of Review in th.la 
oase 11 requested• 

.2. I have aaused an investigation to be mde as to the searoh of 
Private Ray's residanoe, and in this connection attention is invited to the 
affidavits of the faJZ persons llho partloipated in the searoh. (I.nols.1,2,3,4) 
It will be seen from said affidavits tl:at Private Bby ex.pressed a willingnes1 
to have his residence searched {Incl. l) and that he raised no objection prior 
to, during or after said searoh. ni.r1ng the trial of this oase {ll-37-41) the 
accused cUd not make 8J:l'3 objection whatever to the introduction of the evidence 
offered, m.ioh had been obtained during the serach in question, and there being 
nothing of record to show th.at the officers were acting without authoritf, it 
must be presumed that said officers were acting, either with the consent of the 
acctl.Sed, or by due process of law • .As previously stated, 11'hll• the reoord does 

· not show such authority the affidavits {Inola. 1,2,3,4) do show that the acoue- · 
ed gave permission and did not object to the seraoh of his residence. 

"Where a search \78.S im.de of plaintiff's residence for stolen goods 
without a warrant therefor, the question whether plaintiff consented 
to the search is one for the jury (Y.t00lurg vs Brenton, 123 Iowa 368)" 

3. Th.ere being nothing of record to show whether or no:t accused gave 
his consent to the search the matter rested entirely with the jury-, however. 
since the trial of this case, additional evidence has been secured to show 
affirmatively that the parties making the search ha4 permission of the aooused 
so to do, and the 1lllestlon of their right to Illlke the search (there being no 
objection by the accused), was one purely for the Jury (court} to :paa1 upon. 

4. ~The right of the people to be secure in their persons, honaes, papen. 
and effects, against unreasonable &Hach and seizure, shall not be Tiole.ted ._ 
( Const. jmendt.IV) While a search - with warrant- rre;y not propgrly be made tor 
the sole purpose of getting evidence to be used against one in"or1mlnal case, 
tha right to such warrant and search is to be found in the interest of the 
public in having the property seized. (Gouled vs.u.s., 255 U.S., .298) !hua this 
rule would seem to justify a search of Ray's hom for the interest the Govern
nmt had in the recovery of its own property - the spiral ieggina in this oaae., 
Further, it seems that Section 2040, Mil. law-R.S.3748, authbrh:ing a seizure 
of such property by aey officer of the United States, oiv11 or military, is a 
declaration of Congressional intent to validate seizure of such property with-
out search warrants. A searching officer, after a lawful entry, is not limited 
by the terms of the warrant in regard to the p4"operty he my se1se, but he my 
make any seizure that is reasonable.(u.s.vs.Old Ibminion Warehouse,10 Fed.{2s) 
736) 

~No person shall be •• •• collq)elled in ,m,y criminal ease to be a 
witness against himself •••" {Cout. Jmndt. V). fhat Congress has deemed it 
neoessary to enaat the 24th Article of War, protecting military !!8n in the 
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~. 4. oontinueq. 

enjoyMent of rights similar to the oonstitutional guarantee against self
incrimination evinces a Congressional belief that but for the enactment of 
suoh a statute a man in the military service does not enjoy immunities sim
ilar to those guaranteed by the Oonstitution."***1Tor shall any person be sub
ject for the same offense to be twice put 1n jeopardy of life or limb**" 
{Const. Amendt.V). Here, again, that the Congress has deemed it neoessary to 
enaot Article of War 40, pm tecting military Jn9n in the enjoyment of rights 
similar to this Constitutional guarantee against double jeopardy, evinces a 
Congressional belief that but for the enactment of such a statute a Illlil 1n 
the military service does not enjoy imnunities similar to those guaranteed by 
the Constitutinn• 

.ftThese statutes, (.Artioles of War 24 anl 40) are appropriate 
exeroises of the oanstitutional powers of the Congress to make rules and reg
ulations for the government of the Arm:, {Art. I, Seo. e, Clause 14). These 
statutes offer respectable justification for the oonclu~ion that service in 
the military establishment, practically speaking, divests a parson of those 
protections guaranteed by the Fifth .Am3ndm3nt to the Constitution. If such 
be a reasonable construction as regards these guarantees of the Fifth Azmndment 
to the Constitution, it is not unwarranted to conolude that while in the mil
itary service, one is divested of the immunity from search and seizure and does 
not enjoy a constitutional guarantee against searches and sei~ures,when Ilflde 1n 
pursuanoe of the appropriate administration ani dieoipline of the Ar1I13. 
Because such searches ani sei•ures are not cnreasonable and. are :rrade under 
sanction of law and. the Constitution. These views are not without legal basis, 
for it has been repeatedly held by the United States Supreme Court that the 
provisions and principles of military laws and regulations constitute for those 
in the military servioe •due process" as guaranteed by the Fifth .Amendment to: 
the Constitution. (219 u.s. 296,3041259 u.s. 326,335,336,343) 

a.The Fifth ~nd.Ilent to the Constitution, by its own terms, excepts 
the military in time of war from its guarantee of 1nd1otzmnt by Grand Jury. 
However, there is no Constitutional provision excepting persons in the military 
service from the guarantee of the other provisions of this constitutional am3nd
me:nt astlio former jeopardy end o~ self-incrimination. Tievertheless,Congress 
hns deerr:ed it necessary to provide by statute (Articles ot War 40 and 24) for 
the enjoyment by the personnel in the military service of ir.munities s!Milar 
to these constitutional guarantees as to forlll3r jeopardy and self-incrimination, 
when being tried by military tribunals authorized by Article I, Section 8, 
Cle.use 14, of the Constitution. Th.ere is nothing in the nature of the Constit
utional guarantee as to sea.rah anl seizu~3, 4ifferentiating 1t from these other 
two [u.arantees just noted.(.All three were inserted in the Constitution by ~nd
mmts). Accordingly, the view is entertained that these three guarantees rrtJ.y be 
dealt with as being entirely parallel, as regards the application of them in 
favor of persons in the military service. therefore, the Congress having passed 
no statute, similar to Articles of War 24, ani 40, extending to parsons in the 
~ilitary service ths enjoyment of statutory guarantees against search and 
siezure similar to that guarantee of the Constitution, it is believed that suoh 
peraonnei, by entering the servioe, has passed from the realm of the oivllian 
enjo1,ing these guarantees into the realm of the soldier subject to rules and 
regulations t:11.de under the authority of .Article I, Section a, Clause 14 or the 
Constitution. These constitute for him due process of law. 
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2nd Ind. oontinued. 

~Article III of the Constitution provides for a Judicial system fo~ 
the Federal Govel"llm:lnt and, among other things, guarantees a trial by Jury of 
all criminal cases. But it has never been oontended for, not-held by the oourts, 
that these provisions of the Constitution were ap~licable to the military estab
lishment. And this notwithstanding there is no constitutional deolaration to 
that effeot. However, Article I, Seotion 8, Clause 14 of the Constitution, 
authorizes Congress to make rules and regulations for the ArtrJy. This has ever 
been regarded as lhe constitutional source for the whole military system of 
Justice, disoipline, end administration.(Winthrop, p. 49). Each of these 
Articles of the Constitution has ever been given a full field of operation, and 
without nullifying other equal provisions of the Constitution or of each other. 
Even so, the right of trial by Jury guaranteed by Article III is not enjoyed by 
a man in the military service when tried by a military tribunal ezeroising th9 
constitutional powers provided by J.rtiola I, Seotion 8, Clause 14. (Ex parte 

·1.a11igan, & Wall 2, 119 J. 

,tln measuring the constitutional guarantees whioh 'Im.y be enj();ved, at 
th.a trial, by a member of the military service, it nltl.St be detemnined f!rst, 
wl1ether his ls a trial of a oriminal case before a tribunal established under 
the provisions of Jiotiole III of the Constitution, or, second, whether his ls 
a trial for an offense against the peaoe and dignity of t:1¥! Arnv, its rules 
and regulatlons,and or preJudioial to good order and military discipline, before 
a military tribcnal established under the provisions of Article I of the Const
itution. If the former, he enjoys all the guarantees of Article III and others 
of the Constitution and statutes eAtabllshed to be operative in axd for the 
guidance of tribanals drawing their authority from Article III - Just to the 
S81IB extent as if he was not in the military service. If the latter, he enjoys 
none of those guarantees and only suoh others as have been provided by statue 
to ba operatln in and for the guldanoe of military tribunals dra,rtng their 
authority from Article I. Among suoh other guarantees which he enjoys, and which 
are similar to those guaranteed by the constitution to be enjoyed in trial before 
tribunals authorized by Article III, are the guarantees 8.g'!inst self-incrimination 
(Artlole of War 24) and against double Jeopardy (Jrtiole of War 40) 

~e constitutional guarantee against unreasonable search and seizure 
serves only to inmunlze one against the oonsequenoes of the discoveries JOO.de by 
suoh prohibited aots, when suoh aots are improperly undertaken, and. the GoYern
DBnt seeks to make use of the discoveries there made in the consequent trial or 
a criminal case before a tribunal authorized by Article III. It has no applicat
ion to oases being tried before military tribunals authorized by A:rtiole I. 
I submit this oonolusion can not be disoarded as unaotmd without assuming the 
burden of satisfactorily explaining w.by the Congress deemed it necessary to en
aot Articles o:t War 24 and 40 1n order to grant imnunity age.inst self-inor.imin
ation and f'ormr Jeopardy in trials before military tribunals.. Th.is I am wholly 
unable to do 

}lThe Act of November 23, 1921, referred to in the holding of the Board 
of Review (Seo. 53, ~itle 18, U.S.Oode) by its own precise tertJS only has 
application to "any officer, agent, or employee of t..i.e United States engaged 1n 
the enforoemant" of some law of the United States. ~lfestly the miiUta.ry 
personnel conducting the search wera not engaged in "the enforoenent" of any 
law of the United States within the meaning of that statute. 
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2nd Ind. ,:Pu 4Jl continued. 

This statute ls one of a number of others passed by the Congress establishing 
orime• am. offenses and presor1b1ng procedure in the trial of crim1na.l caaaa 
~afore tribonals authorized bj Artlole·III. It rray hot properly be given 
applioatlon exaept in the oases·or a searah and seizure 1n pursuanJe of the en
forcement of soma law of the United States, violation of which ts cognizable 
before a Judicial tribunal established under the authority of .Artlole III of 
the ·esonstitutlon. 

l~e members of the military service are prohibl tad by the J2.9..!!.U. 
oomltatus act of Jmie 18, 1878, 20 Stat. 152, from undertaking the execution 
of aw of the 10'.8 of th.a· Uni tad States. Accordingly, they my not la'Wf'ally 
engage 1n the enforcement of any of. the laws referred to in the Aot of Nov. 
23, 192>1., supra, even with a saaroli warrant. And if the 1921 A.at la'° be given 
applloatlon to searohes and 1elzures made in pursuance of proper mUitary 
admlnlstratlon -e.nd discipline; then so must the prohlbitlon of the .E.Qll!!. 
oomltatns act be also given application. If such ls to be the oase then mil• 
ltarJ mn oan make no search and seizure_ in aid and in pursuance of military 
admlnlstratlon and d1so1p11ne, either with or without a search warrant. 
l1anifestly it la of no altering consequence whether the seau:ch and seizure 
la conducted on or off a military reservation subJeot to the exclusive con
trol of~ United States. If suoh a distinction ls to be made then I aabmlt 
there was less authority to searoh Ilq' s looker in the barraolts at J'ort 
Benning than his qcartera in Columbus, Georgia. If suoh is to be the case thell 
the Arm:/ must be provided. with a oorps of civilian :process servers in order 
that the military establishment mq be lawfUlly administered and disciplined. 
!ml.la is simply unthinkable. 

J.To give a:pplication to the Act of November 23, 1921, to the search 
and seizure 1n this case, as held by the Board of :Review, is to hold the 
military personnel making the search and. seizure to have been engaged in the 
enforcement of a law ot the United States 1n violation of the ]Osse oomitatµs 
act. Manifestly it la not 1n aooordance with sound rules of statutory oonst
ruotlon that by interpretation the authorizations and prohlbitiona of a 
statute be given application to a class of persons to Whom it oan have no 
a:ppllcation unless and untll that class of persona is guilty of a violation 
of the prohibition of another statute of equal dignity, whloh it is not con
tended is repealed or modified 1n the least degree. Suoh an interpretation 
must be fomided. 1n somethlng more than the :presumed eventualities of violat1on1 
of the posse oomitat}18 act by military personnel. 

~ldence procured. by unlawfUl searoh and seizure is admissible · 
1n Georgia. (Oalhoun vs. $tate, 144 Ge.., 679 - 87 s.i. 893; Smith vs .state 
l 7 Ga••~. 693 • 88 SJI. 42) 

5. While the sentence to oonfinement in this case is not affected by 
the holding of the Board ot :Review it ls believed the ldmintstration or 
military discipline will be seriously handicapped. it the specifioationa of 
<huge I, are held to be legalq 1nsuff1o1ent. (~e findings as to speclficati.Qn 
l, <llarge l, we~ disapproved by the undersigned). 
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2nd Ind. oontlnued. 

6. For the reasons here 1.nd.ioated and th.et additional evidence here.. 
to attaoh.ed, it is requested t.hat the Board of Review age.in oonsid.er tliia 
oase. 

F. R. 1.!oOOYREC'D Ma.Jor Gell9ral, u.a..t. 
Oonmmdlng. 

SEP 28 1931 
5-Inola. 4 added.. 
l..Affidavit of Lt. Ives, 
2 .. .Affidavit of Pvt. lat Cl. AndreJ>.?nA. G. O. 
3-!ffidavit of Sgt. Wald 
4-Affidavit of H.M..&dair 
5-Reoord of trial. 

:itucutive 
1AG 

War Department, J".A.G.o. OCT 5• 1931 - 'lo& 'flw CCWDaDding General, 
Fourth Corps .t.rea, Fort MoPherNn., •t1an11a, G«>rgia. 

Ti. ro<:onaidsla\ion requested 1n 2nd Indoralltl8nt 1a no, p81'!11aaible. 
In this connection attention is inTited to the decision in J".A.G•• ~Ji!. 
152122, 1.rhoma.11 (Dig. Ops. 1..1.G lQ23, P• ~a) to "11• etteol that when, uu4el" · 
.Article ot War OOf, the Board ot Rertew hold• a record ot trial legal]J" 
insutticient to aupl)ort a finding or sentence and such holding 1a con
curred in by The J"udge A..d~cate General, •uch tiading or aentenoe 1• there
by vacated and the oue cannot be reconsidered tor the purpoH ot reTer•inc 

suoh holding. i <' · :~) ~ · 

~o ~-{( ;\ 
,.>"':'· Blanton Winah1 , 
. Maj or Gen , 
. The 1udge .,tdvooate Oenen.l. 
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WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINCITON 

Military' Justice 
CU 196619 

OCT 14 1931 

UNITED ST.&.TRS ) SECOND DIVISICll 
) 

vs. ) Trial "by' G. c. M., convened at 
) Fort Sam Houston, Tuaa, .ltlgu.st 4, 

Privates EUGENE G. GOIEl"l'll: ) 1931. Dishonorable discharge and 
( 6698238 ) 1 IRVING I'• BLIND ) oontinement tor titteen (15) years. 
(6835798) 1 and ORA. R. OURrIS ) Dieoiplinary Barracks. 
(664.5953) 1 all ot CcmPaI:11' I, ) 
23rd Intantry. ) 

BDIDmG by the BOA.RD or m:vIEW, 
MclmIL, CCffl{OR and GUERIN, Judge Advocates, 

ORIGINAL EDMINATICN by' JONE31 Judge Advocate. 

1. The record ot trial on rehearing in the cue ot the soldier• 
named above ha.a been examined by the Board ot Review. 

2. The accused were tried upon the tollonng charges and apeci
tioationat 

C!WlGB It Violation ot the 58th .utiole ot War. 

Speoitioationt In that Private• Eugene G. Goy'ette, 
Irving ll'. Bland, and Ora R. cu.rtia, aJ.i Canp~ 
"I", 23rd Inta.ntr.r, acting joint~ and in pu:-
euance ot a camnon intent, did, at Fort Sam 
·Houston, Texaa, on or about May & , 1931,· desert 
the eervice ot the United States and did rEl!l.ain 
absent in desertion until they were apprehended 
at Dall,.aa, Texas, on or about May ll, 1931. 

CHlDD II: Violation ot the 93rd Article ot War. 

Specification l: In that Privates Eugene G. Geyette, 
Irving l!""• Bland and Ora R. CUrt11, aJ.i CanpeJJY'
"I", 23rd Intantr.r, acting joint~ and in pw.
auance ot a camnon intent, d1d 1 at Fort Sam 
Houston, Tena, on or about May a, 1931, unlaw
~ enter Building Number 10-J., Intantr,r l?oat, 
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being the kitchen and mess hall of' can~ "I", 
23rd Infantry, with intent to camn.it a criminal 
offense, to wit, larceny-, therein. 

Specification 2: In that Privates-Eugene G. Goyette, 
Irving F. Bland and Ora R. Curtis, all Canpany
"I", 23rd Intantry, acting jointly and in pur
suance ot a camnon intent, did, at Fort Sam 
Houston, Texas, on or about May 8 1 l93l, with 
intent to do him bodily he.Im carmit an assault 
upon Edward Rodriguez ey pointing a dangerous 
weapon, to wit: a pistol, at said Rodriguez. 

S:pecitication 3: In that Privates Eugene G. Goy'ette, 
Irving F. Bland and Ora R. Curtis, all Canpany-
"I1', 23rd Infantry, acting jointly and in pur
suance of a camnon intent did, at Fort Sam 
Houston, Texas, on or about May 8 1 19311 ey torce 
and violence and by putting him 1n fear, felonious
ly take, steal and carry away fran the person ot 
Edward Rodriguez one (l) watch of the value of 
one dollar ($1.00) or thereabouts, one (1) pocket 
knife of the value of' one dollar ($1.00) or there
abouts, and one dollar (il.00) lawful money of the 
United States, all the property ot the said 
Rodriguez, and tran the presence of said Rodriguez 
one (l) Dodge autanobile of the value of eleven 
hundred dollars ($1100.00) or thereabouts, the 
property of the OWl Taxi co., all of the total value 
of eleven hundred and three dollars ($1103.00). 

CHARGE llI: Violation of the 94th Article ot War. 

Specificationt In that Privates Eugene G. Goyette, 
Irving F. Blend and Ora R. Curtis, all Canpany 
"I", 23rd Intantry, acting jointly and in pursuance 
of' a camnon intent did, at Fort Sam Houston, Texas, 
on or about May 8 1 1931 1 feloniously te.ke 1 steal 
and carry a~ nine (9) cans of sardines of the 
value of Bl/loo dollars (~.Bl) or thereabouts, 
four (4) cans ot sandwich spread of the value of 
48/100 dollars ($0.48) or thereabouts, eight 
cans of No. 2§- pineapples of the value of one and. 
60/100 dollars ($1.60) or thereabouts, nine cans ot, 
no. 2 peas 01' the value or 81/100 dollars ($0.el) 
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or thereabouts, twenty one cans ot milk ot 
the value of one and 26/100 dollars (il.26), 
or thereabouts, one (l) can of 1-:-0. 3 tanatoea 
of the value of 13/100 dollars ($0.13) or 
thereabouts, two (2) cans of No. 2-,t peaches o:C 
the value of ~0/100 dollars ($0.30) 1 or therea
bouts, two (2) cans of No. 10 corn of the value 
of one and 24/100 dollars ($1.24), or thereabouts, 
and one can of No. 10 peaches of the value or 50/100 
dollars (~0.50), or thereabouts, of the total value 
or seven e.nd 13/100 dollars {07.13) or thereabouts, 
pro~erty of the United States, turnished and in
tended for the military service thereof. 

CHARGE IV: Violation of the 96th .Article of war. 

Specification: In that Privates Eugene G. Goyette, 
Irving F. Bland and Ora R. Curtis, all Conpa.ny
"I", 23rd Infantry, acting jointly and in pw.
auanoe of a canmon intent, did, at Fort Sam 
Houston, Texas, on or about~ a, 19311 wrong
fully and unlawfully bind and gag Edward Rodriguez. 

Each accused pleaded to Charge I and its Specification not guilty but 
guilty of absence without leave in violation of the 61st .Article of War 
and to all other charges and specifications not guilty, and each was 
found guilty of all cherges and specifications. Evidence of one previous 
conviction of Goyette by Special Court-Martial for loitering on post 
and one of Bland by Stmnary Court-Martial for breach of restriction waa 
introduced. Each accused was sentenced to dishonorable discharge, 
forfeiture of all pay- e.nd allowances due or to becane due, and confine
ment at hard labor for fifteen years. The reviewing authority approved 
the sentence, designated the Pacific Branch, United States Discipli.na17 
Barracks, Alcatraz, California, as the place of confinement, and forward
ed the record pursuant to the provisions of .Article of Wars~. 

3. The evidence shows that on May 6, 1931, Bland absented h1m
aelt without leave fran his canpBil1' and on May 7, 1931, ourtia absented 
himself without lean trcm his ca:npell3' (R. 13, l4). On May 7, lQ3l, 
Canl)all1' I, 23rd Infantr,-, ot which all the accused were manbers, lett 
J'ort Sam. Houston on maneuvers. Goyette did not go nth the ccmpany-
but remained in the Post e.nd was marked •quarters• (R. 14). Goyette wae 
last seen by' the charge ot quarters at 9&00 p.m., Mey a, 1931. Re 
had no pemission to be absent (R. 16). .A.t about 9:12 p.m., ~ s, · 
Edward Rodrigue2, a chauffeur tor the OWl Taxi oanpaey, received a 
telephone call at the garage in San Antonio, Tena, ta go to 1209 Us.son 
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Street. He reported at that address at about 9:30 P• m. (R. 21), 
driving a four door Dodge Eight Sedan (R. 19, 34). Here four men, whaii 
he had never seen before, entered the car, all sitting in the back 
seat. Two men, whaii he later identified as Curtis and Bland, were 
of these four (R. 18), and he later identified Goyette by his voice 
(R. 24). He was directed by the four men in the baok seat to drive to 
the 2nd Tank Canpacy (R. 21). J.s he drove the men in the back aeat 
"put a gun to" him which he felt but did not see (R. 21-22). They told 
him that they would shoot his brains out (R. 23). Arter driving about 
half a blook turther he was ordered to get out of the car, which he did, 
and they tied a handkerchief around his eyes and tied his hands (R. 22). 
Ha was put in the back of the car which was then driven to the incinera• 
tor where he was taken out of the car, tied down to an old settee and 
gagged (R. 23). There was sane conversation in whispers (R. 24). 
During the ride to the incinerator a watch, a knife, and one dollar in 
change were taken fran his pockets but he could not tell by whan (R. 25). 
The watch and knife were introduced as exhibits before the court. 
After Rodriguez had been bound to the settee, the men left him and he 
heard the car when they drove it away (R. 24). Rodriguez remained 
bound in the incinerator fran about 10:00 p.m., Mey a, 1931, until about 
6:00 a.m., 1Iay 9, 1931, when he was released by Sergeant Uhl {R. 27 9 34). 
Sergeant Uhl testified that he released Rodriguez on the morning of 
May 9, 1931 (R. 37, 38). The car Rodriguez drove on the night ot Mey 
a, 1931, was the property of the Owl Taxi Canpacy (R. 34) and was 
missing when he was released on the morning of 'MB:/ 9, 1931 (Ro 35). 

At about 4:30 a.m., May 11, 1931, w. R. Large, Deputy Sheriff 
of Dallas County, Texas, found the three accused asleep in a Dodge 
Eight 1930 autanobile in Dallas, Texas. He arrested them and later 
delivered thElll to the Provost :r:J.e.rshal, Fort Sam Howston, Texas. In the 
C'-1" he found certain items of canned goods, a watch, chain, knife, and 
three e32 cal. s.w. cartridges. He delivered the autanobile, watch, 
and chain to Mr. Vega, Manager of the Owl Taxi canpe.ey, in San J.ntonio, 
Texas, and shipped the other articles to Lieutenant Flood at Fort Sam 
Houston, Texas. The watch and knife were found on the person of Bland, 
the cartridges on the person or Goyette (Ex. 3). On the morning of 
Mey 9, l931, it was discovered that the kitchen or Canpany I, 23rd 
Infantry, had been opened. and the storeroan had bee.n broken open and 
canned goods were strewn on the floor (R. 43). The charge of quarters 
nailed up the door and left the storeroan otherwise in the condition 
in which he found it until the mess sergeant returned fran maneuvers 
(R. 47, 48). Mr. c. A. Vega, I.Ian.ager of the Owl Taxi Canpe.ny, tes
tified that the autanobile driven on the night of May- e, l93l, by 
Rodriguez and returned by- Mr. Large was a Dodge Eight Sedan about 
eight or nine months old, worth $1685 when new, and belonged to the 
Owl Taxi Canpe.ey- (R. 49, 52). The ita:ns shipped by 1:r. Large to Lieu
tenant Flood were received. and the canned goods were marked, kept locked 
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in a sate, «xhibited at the first hearing of this caae, and then 
turned over, except the spinach, to the Maas Sergeant of I canpe.ny, 
23rd Infantry (R. 54, 55, 61). These cans 1rere retained by th& Mesa· 
Sergeant and exb.i bited to the court at the rehearing (R. 61). On the 
return of Can~ey I, 23rd Infantry, tran maneuvers, a check of the 
property' in the storeroan. detennined the shortage to be as listed 1n 
the Specification, Charge Ill (R. 58-59) e.nd of the value alleged (Ex. 4). 
The last previous inventory of the contents had been made on May- lat 
and tran then until the departure of the can.paey on ~ 7th, when the 
Mess Sergeant nailed up the storeroan., no shortage had appeared 
(R. 58, 69). 

J..ccused Bland testified at his own request that he had gone down 
town the afternoon of May s, 1931, and at about l:30 a.m., May 9, 1931, 
he started to walk back to the canpe.ny with Goyette and Curtis. They 
had been drinking and were drunk. On the way out they came upon the 
car which they were accused of taking, parked, unocoupied, on the edge 
of the vie.duct. The three accused got into the car and Bland drove it 
away' (R. 72-74) • They- procured more whiskey (R. 75) and then drove 
around until their liquor gave out when they started be.ck fran Dallas 
to Se.n Antonio. They ran out of gas at about midnight and were picked 
up at about 4:00 a.m. (R. 74). 

Goyette and Curtis declined to testify or to make unsworn 
statements. 

4. Consideration of the questions of law and fact presented 
by this record will be facilitated by grouping of certain related specifi
cations disregarding the charges under which they are respectively laid. 
The first question for consideration arises fran the Specification, 
Charge I, which alleges that the three accused, acting jointly and ill 
pursuance of a camnon intent, did, at :the time and place specified, 
desert the service. 

The evidence showed that Bland was absent on May 6, 1931, 
and Curtis on May 7, 1931, and that Goyette was last seen at his place 
of duty at 9:00 p.m., May s, 1931, but was absent fran duty on Mey 9, 
1931, and that none of them had pennission to be absent. It also shows 
that they were apprehended together ill Dallas, Texas, on :U:ay 11, 1931. 
Thus it is shown that each accused absented himself without leave about 
the date alleged end that his unauthorized absence was tenninated when 
and as alleged. The evidence hereinafter discussed in connection with 
other specifications sufficiently shows the intent of each not to return. 
For the reasons stated in paragraph 27, page 18, 11anual for Courts
hlartial, there can be no such offense as joint desertion, even when the 
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several accused leave at the same time. The particular specification 
now under consideration, howeTer, included allegations that each accused 
deserted and remained absent in desertion until apprehended at the time 
and place alleged; and the evidence is legally sufficient to support 
the conviction of each accused of the offense thus charged against 
him. in the allegations so included in the specification. It is irreg
ular and bad pleading to charge several person, in one specification 
with separate, individual offenses, and the trial is in fa.ct a canmon 
t~ial in which each accused is entitled to one peremptory challenge. 
In the instant case th6 several accused, before the court was sworn, 
but after" the defense had exercised a peranptory challenge against 
Lieutenant J"urney', were asked "Is the Defense satisfied with the court 
as now constituted?•, to which the Defense Counsel replied "Yes, Sir." 
The accused thereby waived whatever right they may have had to further 
challenge, and the irregularity did not injuriously affect the substan-
tial rights or the accused. · 

The second question is the legal sufficiency of the evidence 
introduced to support the conviction of Specification l, Charge II 
(housebreaking), and the Specification, Charge III (larceny of cenned 
goods). 

The only evidence offered to sustain these specifications 
is to the effect that on May g, 1931, the storeroan of Ganpany I, 23rd 
Infantry, had been broken into; that when a check was made a few deys 
later certain canned goods appee.red to be missing; that at 4:30 a.m., 
.i,lay ll, 1931, the three accused were arrested in Dallas, Texas, and had 
in their possession certain items of canned goods, sane of which corres
ponded with sane of the items that ap2,eared to be missing fran the store
roan. Other i tEms of 1'ood not missing fran the storeroan were also 
found in the possession or accused. 

It is a well settled rule 01' law that "where circumstances are 
relied on entirely to justify a conviction, the circmnstances must not 
only be consistent with guilt, but inconsistent with innocence." 
{u.s. v. Hart, 162 Fed. 192; Rcmano v. u.s., gr. (2d) 522, 524; cu 
195705, Tyson.) 

In the instant case the circumstances or the finding in the 
possession of the three accused or certain canned goods similer to certain 
canned goods that appear to have disappeared fran the storerocm about 
the time accused absented them.selves, but which might readily have been 
purchased fro.n almost any grocery store, together with other itElllS of 
food, including canned goods which were not missing 1'ran. the storeroan, 
are not such as to give rise to a presumption that any of the articles 
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found ln• the possession of the accused had been in the storeroan. It 
tails to preclude every- reasonable theory- except that of the guilt of 
the accused. 

The record ot trial is, therefore, lacking in substantial 
evidence to support the conviction of the larc9IlY alleged in Specifica
tion l, Charge III, or conviction of the housebreaking alleged 1n 
Specification 1. Charge II, both of which rest upon the same circumstan
ces. 

The third question is the legality ot the conviction ot 
Specification 2, Charge II (assault with intent to do bodily ha:im), 
Specification 3, Charge II (robbery), and the Specification• Charge IV 
(assault and batter:,). 

In support ot the alleged joint assault upon Rodriguez, by 
pointing a dangerous weapon, to wit, a pistol at him, Rodriguez testified 
that one of the four men in the back seat of his car "put a gun to" 
him (R. 21), which witness felt on the back of his head, end they said 
they would shoot his brains out (R. 33). The witness testified that he 
did not see the gun (R. 22) e.nd no pistol or other fire arm was found 
in the possession of the accused when they were arrested. Since no 
witness saw a pistol it cannot be said that there is e.ny substantial 
eTidence that a pistol was used. Apparently Rodriguez merely concluded 
trcm the threat to shoot him that what he felt was a pistol. The 
evidence therefore is not sufficient to sustain conviction of the alleged 
aasault with a pistol or any other dangerous weapon. While a simple 
assault with sane instrunent the character of which was not disclosed, 
was proved, conviction thereof cannot be sustainei for the reason that 
it is not proved that the instrument was a weapon as alleged. 

In the instant case an assault was camnitted upon Rodriguez 
with an object which he believed to be a pistol. Within a few minute• 
he was blindfolded and bound and lost daninion over his autcmobile. He 
was then driven by- one of the four men to the incinerator, further bound 
and gagged, and robbed or his watch, knite, and one dollar 1n monq 
en route. Thereafter the accused left in the autanobile ot which they 
had previously taken possession. 

The rule of pleading as stated in the Manual for Courts-Martial• 
paragraph 27, is that "one transaction, or what is substanti~ one 
transaction, should not be made the basis for an unreasonable multiplica-
tion of charGe• against one person.• The tenn ttunreasonable• as here 
uaed connotes unreasonableness tran the viewpoint or both the legality' 
and the appropriateness of the punishment involved. 
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The third question may be thua restated: .l:re the three acts 
described in Specifications 2 and 3• Charge II, and the Specification, 
Charge IV, separate and distinct offenses, or but dirterent aspeeta 
of the same offense? 

It is the opinion of the Board ot Review that, under the 
particular circumstances ot this case the assault', not alleged in, bu\, 
proved under, Specification 21 Charge II, and the binding and gagging ot 
Rodriguez at the incinerator, alleged in the Specification, Charge rr, 
were really the "putting in fear" end the "force and violence" consti
tuting canponent perts ot the robbery alleged in Specification 3 1 
Charge II. Since, therefore, the conviction of robbery includa4 con
viction of the assault proved under Specification 21 Charge II, and the 
assault and battery alleged in the Specification• Charge IV, the •ccused 
should be punished only' for the desertion• and the robbery, inasmuch 
as there was •that continuity of offense which made the eeveral act, 
charged against the defendant only one crime", to employ language of the 
Federal Suprme Court in a cognate ease (Ebeling v. Morgan, 237 u.s. 
625 1 631; see el.so Manual for Courts-Martial, page 171). 

5. The charge sheet shows that Goyette enlisted November 23 1 
1928, with no prior s&rrtce and was 20 years and 8 monthsar age; thai 
Bland enliated December 19, 1929 1 nth no prior service and was 20 years 
ot ege 1 and that Curtis enlieted !.larch 25 1 19301 with three years' prior 
service and was 22 years or age. 

6. For the reasons hereinabave stated, the Board of Review holds 
the record ot trial legally sufficient to support the finding or guilty 
ot Oharge I 1 only so much of the finding of guilty of the Specifica
tion, Charge I, as finds each or the three acoused guilty of a separate 
desertion, tenninated by apprehension, as alleged, and the findings 
of guilty or Charge II and Specification 3 thereunder, and of Charge IV 
and 1ts Spec1f1cation,but legally insufficient to support the findings or 
guilty of Specifications land 21 Charge II, and'of Charge III, and its 
Specification, and legally suft1oient to support only so much of the 
sentence as involves dishonorable discharge, forteiture of all pay and 
allowances due or to becane due, and confinEment at hard labor for twelve 
and one halt years. ~~ 

~ Judge Advooate.

-;;;:;,/«. G... : Judgo J.dToo•to. 

, Judge advocate. 

~~ 
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WAIi DiPAIITMENT 

OFFICE Of' THE JUDGE ADVOCATE GENERAL 

M111tar,r .7uet1oe WASHINGTON 

Cit 196776 
OCT 13 1931 

U N I T E D S ~ .J. T X S ) HAIUDN DIVISION 
) 

v. ) Tried by G. c. M., convened at 
) Schotield Barracka, T. H., ..lllguat 

Private S4MUEL P. IUJAI,O~ 
(B-3549290 >. Canpaey r •• 

) 
) 

lB, 1931. D1ahOJ1orable discharge 
(au.apended) and confinement for 

27th In.tantr,y. ) one (l) year. SChotield 
) Barraolca, T. H. 

OPINION ot the BOARD OF RlCvlEW 
MoNEIL, CONNOR and BREIDW{, Judge .£.dTocates 

ORIGINAL :EI.Ahlna.TION by BAI,C,A,R, J"Udge J.dvocate 

l. The reoord ot trial in the caH or the soldier named above 
haT1.ng been examined in~• J'udge J.dvocate General's Ot:t'ice and there 
:t'ound not legally auf':t'icient to support the :t'indings and sentence, has 
bMn examined by the Board at Review and the Board sulmih thia, ita 
opinion, to The Judge J.dTOcate General. 

I. 
oaUon: 

i'he acouaed waa tried upon the .following Charge and Specitt

CHARCZ: Violation ot the 58th ~icle o:t' war. 

Speo11'1oat1on: In that Private Semuel P. Maialoha, 
Call.pe.I17 "J"#, 27th Intant1"7, did, at Soho1'1eld 
Barre.ck•, T. H., on or about JU,Q' 3, 1931, 
desert the service ot the United States and 
aid remain.absent in deaertiOJl until he was 
ai,prehended at Honolulu, T. H., on or about 
J'uly 22, l93l. 

He pleaded guilty to the Specification except the words "desert• and •in 
desertion•, aubatituting there:t'or respectively the words •absent himselt 
without leave trcmn, and ttwithout leave•, or the excepted words not 
gu1lt7, or the substituted words guilty, to the Charge, not guilty but 
guiltT ot violation of the alst Article of War, and was found guilty or 
the Charge and Specification. Evidence or one previous conviction, by-
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summary court-martial for absence without leave 1n violation or the 61st 
A't'ticle or War, was introduced. He was sentenced to dishonorable dis
charge, forfeiture or all .P8Y and allowances due or to becane due. end 
con!inam.ent at hard labor for one year. The reviewing authority ap
proved the sentence, directed its execution, but suspended the dishon01"
able discharge• and designated the Poat Stockade, Schotield Barracks, 
T. H., as the .Place or confinement. The sentence was published in ~neral 
Court-Martial Order No. 65, HeadqU8l'ters Hawaiian Division, S0hor1eld 
harra.cks, T. H., September 9, 1931. 

:. The evidence showa1hat accused, a soldier in Ccm,Pe.Icy' J', 27th 
1nrant17, absented himself without leave trail the station or his canpany, 
Schofield Barracks, T. H., on J'uly 3, 1931 (R. 9). Entries 1n the 
organization morning report were read 1n e"fidence as rollowa: 

"J'uly' 3, 1931& Pvt. Maialoha, duty to J..w.o.L., 
5:45 .l.M." 

"J'ul.y 16, 1931: Pvt. Maialoha, J..VI.O.L., to deau
tion." 

"J'ul.y 22, 1931: Pvt • .Maialoha, Desertion to confine
ment at Ft. Shatter, T.H." (R. S-9; Ex. l) 

The First Sergeant testified that he had no knowledge bearing 
on acouaed's intention to remain pe:manent~ awe;r except "I have known 
him since he has been in the organization - h• 1a below average as a 
soldier, didn't seem to like his lot as a soldier, always waiting for a 
detail" (R. 9-10). On July 22, 1931, a police o:rticer or Honolulu 
T. H., apprehended accused while he was eating breald'ast at his sister's 
house in Honolulu. .lt the time or apprehension accused was dressed 
in civilian clothes (R. 10-11). He was thereafter turned over to the 
military police at Fort Shafter (R. ll). The police officer testified, 
"I knew he was a deserter fran the 8.DlJY' as his description was posted on 
the bulletin board at ?olice Headquarters since July 16th." During the 
examination or the witness a mElllber or the court asked the police officer, 
"Did you get any reward for turning 1n this deserter?", to which the 
witness replied in the negative (R. 11):---

..l.ccused chose to rEmain silent before the o~ (R. 13). 

4. The record of trial therefore presents the question or law 
whether the evidence is legally sufficient to support the findings that 
accused deserted the service as alleged. It is obvious that the court 
erred in receiving the I>ersonal opinion of the First Sergeant to -tho 
effect that accused was not satisfied with his lot as a soldier. Instead 
evidence or factstending to show such dissatisfaction should have been 
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introduced. ~'he evidence that aocused was apprehended "as a deserter" 
otters no proof of intent to desert other than the mere fact of the 
apprehension itself. After eliminating all. of the incanpetent evi
dence of intent to desert, the record of trial is bare of any proot of 
desertion other than the mere showing that accused absented himself 
without leave at the time and place alleged, and that he was apprehend
ed at his sister's heme in Honolulu, T. H., after an absence of nine
teen days, while wearing civilian clothes. In the opinion of the 
Board of :iteview the in.stant case falls olearl.y within the rule laid 
down in (]l 196187 (Roath), wherein it was held that absence without 
leave tor a period of eighteen days, tenninated by apprehension, we.a 
not in itself sufficient to warrant a conviction of desertion. In 
its opinion in that case the Board declared: 

"The question arises in this ce.ae whether 
the absence was •much prolonged' and not satisfac
torily explained within the meaning of the Manual. 
The Board of Review is convinced that the absence 
in this case oannot properly be deemed •much prolong
ed'. The record discloses no evidence which tends 
to show an intention to desert. There is no proof 
that accused was under charges, or that charges against 
him were contemplated, or that any other matter had 
arisen that would induce him to attempt to sAparata 
himself fran the service. He was apprehended in a 
city immediately adjoining the post of his organi
zation, and the post fran which he had absented him
self. The fact that at the time of apprehension 
accused was dressed in civilian clothes cannot properly 
be said to show a fixed intention to desert the serTioe, 
for the reason that it is canmon knowledge that en
listed men in peacetime are pennitted to wear civilian 
clothing outside J:rmy' posts. AS the Board views the 
record, the only proof to support the findings is 
the unauti1orized absence or accused, and absence with
out leave for a period of 18 days, unaccanpanied by 
other proof of intention to rEl!lain permanently absent, 
is not sufficient to warrant the court in inferring 
tran the absence alone en intent to desert." 

There is no material fact or circumstance appearing ot record 
in the instant case that removes it tran operation ot the principle 
announced in the above cited case. The apprehension in Honolulu was 
not so distant fran. the post or duty as to lend, in the opinion of the 
Board, a,ny material weight to the prosecution's case. There being no 
evidence fran which the court might reasonably- conclude that accused 
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intended to desert. it follows that the record 1• leg~ sutfioient 
to asu.pport only' so much ot the find1.Dgs ot guil.ty' a.a inTOlTt• findings 
of absence without leave tor the period '1J.egad in the Specification 
(nineteen days), the maxim.\JJl puniabment for whloh, aa fixed by para
graph 104 .! ot the Manual tor Court...-Mart.1al, 1a continsaent at he.rd 
labor for fi:rty-seven day-a and forfeiture of two-third.a ot his PfQ'" 

per month tor a like period. 

5. :For the reasons stated• the Board of ReTiew is of the opin
ion that the record of trial ie legall:7 aurtioient to support only' 
so much ot the finding.a ot guilty as involves findings that aocwsed 
did, on .ruly 31 1931, at Sohofield Be.rracka, T. H., absent hilllaelf 
without leaTe and remain absent until he was apprehended at Honolulu, 
T. H., on·or about .Tu.l.y" 22, 1931, in violation ot the 6lat Art1c1.e 
of We.r; and legally autficient to support only' so much CY! the aentence 
as involTea confinsnent at hard labor tor fi:rty-aeven days and for
feiture of fourteen dollars and seventy cents of hi!s pay per JllOnth 
for a like period. 

~~- , Judge Advocate, 

~-/£!. · ~H;•sh\ Judge .&dvooate, 

To The .Tudge Advooate General. 
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Milita17 .Justice WAR DEPARTMENT 
C.ll. 196854.• 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASH INC.TON 

OCT 2 9 1931 

UNIT:SD STAT~S ) HAWAII.AN SEP.ARAT3 COAST .\RTILIERY 
) llliIGAD~. 
) 
) Tria.l by G.C.!.I. convened at :Fort 

Private CRARLES.K. SNYDl!.1l ) Shafter, Territory ot Ha.wa11, .Tuly
(6788260), Battery l!', 55th ) 29, 1931. Dishonorable discharge 
Coe.it Artillery. ) and confinement for two (2) year,.

) Disciplinary Barrack,. 

HOLDING by the BOABD Ol!' ltlNIEW 
McNEIL, COHNOR and 3RENUAN, Judge Advocatea 

l. 11he record ot trial in the case of the soldier named above 
has been examined and is held by the Boa.rd ot lieview to be legally 
sufficient to su.,port the sentence. 

2. In the 1n1tant ease t'indings of gttl.lty upon the following 
charges and specifications were approved by the reviewing authority: 

CHARGE Is Violation of the 93rd Article o! War. 

Specifications In that Private Charles K. Snyder, 
:Ba.tter;r ttr, 55th coa.,t Artillery, did, at :tort 
~r, ~. H., on or a.bout June 17, 1931, with 
intent to do him bodily harm, commit en assault 
~on Corporal Freeman D. Moore, by cutting him 
in the back with a. dangerous weapon, to wit, a 
buteher knife. 

CHARGE Ila Violation of the 65th Article of War. 

Speci:ficationa In that Private Charles K. Snyder, 
Battery "F", 66th Coast .A.rt1llery, did, at l'ort 
~r, T. H., on or about June 17, 1931, assault 
Corporal .Tobn D. RQ.19rs, a. noncommissioned of
ficer, who n.a '\hen in the execution of hie 
office, by cu\ting him in the forearm with a 
butcher Jeni!•• 
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The record of trial pre1enta the eubetantial question of law 
whether the a11ault and battery described in the Specification, Charge 
II, which the evidence shows was coimitted while Corporal Rogers we.a in 
the execution of hi1 office,constitutes-by reason of the fact that the 
violence done his person wa.1 intended for another, a.n assault and bat
tery to the preJudice of good order and military discipline in viola
tion of the 96th Article of War, instead of an offense violative of 1:he 
65th J.rticle designated in Charge II. It clearly appears f~om the 
evidence that the accused, after being knocked down and then kicked 
about the head and shoulders by Corporal l.Ioore in the course of an al
tercation between the two of a personal nature, struck at Corporal 
l!oore wi'th a knife and in so doing happened to inflict a wrist wound 
't1l)On Corporal Rogers, who had suddenly e..nd unseen by the accused seized 
borporal 1Ioore from behind in a.n attempt to prevent further bodily harm 
to the accused. The question therefore arises, To constitute a viola
tion of l.w. 65, must the offender know at the time of the wron,;fu). set 
that the person maltreated is a warrant officer or non-commissioned 
officer, as the caee l!'AY be? Although this element is not expressly 
included in the statutory description or the insubordinate conduct 
there denounced, the Board or Review is of the opinion that it is a 
necessarily implied requisite thereof', and that con.zequentl7 the ques
tion ju.at stated muet be answered in the affirmative. 

Thle Article was first enacted in the 1917 revision of the 
Articles of War. HoweTer, adTerting to prior legislation in pari 
materia ther&wi;Ul, namely, the 64th Article of War, the purpose of which 
11 specifically to punish assaulting or wilfully disobeying a superior 
officer, we find a similar knowledge on the part of the offender to be 
an implied constituent or limitation of the a!fense therein denounced. 
Of this latter Article, Winthrop in his commentaries on military law 
(Reprint, P• ~70) says, citing to the same effect 01ther authorities, 
"To warrant a conviction, it should appear that the accused was aware 
that the person a11aulted by him was his superior officer.• Bot~ 
Articles have the common purpose to promote diacipline and secure the 
exercise of military authority throughout the mili ta.ry e atablishment, 
and in respect of awareness of official status, should, in the light 
of their niani!eat purpose, be construed a.like. 'l'his view of Winthrop, 
•bove cited, 11 adopted in the exposition of the 64th Article of War 
in pan.graph• 134& and 1Mb, of the 118.:rnial for Courts-M'..a.riial; a.nd in 
the discussion in-paragraph 135&, relative to the 65th Article of War, 
the common general object of the two Articles is made apparent. 

Inasmuch, therefore, as it clearly appears from the etidence in 
the instant caae that the asaa.ult and battery of Corporal Roger•, 
charged in the Specification of Charge II, was not knowingl7 oornmi tted 
by the acCllaed, in so far as the farmer's identity as a noncommi11ioned 
officer is concerned, it follows that such proved assault and battarr 
constitutes an offense in Tiola.tion of the 96th Article of War instea.t 
of the 65th Article of War. 

-2-
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3. i'or the t~egotng reasons, the :Board of Rniew holds the 
record of trial legallJ' insufficient to .-apporl the finding of 
guilty as to Charge II, but legallJ' auf!icient to BUpport the find
ing of guilty u.,on the specif1ca.t1<n1 thereunder 1n its entiret7 aa 
a violation of the 96th Article ot War, Jegally Sllf!icient to su.,
port the i'1nd1ngs of guilty of the Sl)ecifica.tion, Charge I, and said 
Charge, and legally sufficient to Sllpport the sentence. 

0 
LLJ 
> 
l!.l 
u 
LLJ 
er 

Judge Advocate. 

40 
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WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON 

Military Justice 
CK lQ6867 OC7 st 1931 

UNITED ST.f.TRS ) EIGHl'H CORPS AREA. 
) 

v. ) . Trial by- G. c. M., connned at 
) Fort Crockett, Texaa, September 

PriTate CLARENCE H. SWENSCIH ) 11, 1931. Continfl!lent tor 
(B-30eeJ.l.9), 39th Sohool ) tour (4) months. 
Squadron, .f.1r Corps. ) Fort Crockett, Texaa. 

OPINION or the BCWI> OF REVli-W, 
~. CONNOR and l3BENlUN, Judge Advocates, 

ORrGINAL Ja"AMINilION b;y JONES, Judge Advocate. 

l. 'l'he record or trial 1n the oaae or the soldier named above, 
ha.Ting been «um.1ned 1n The .rudge .f.dvocate General'• O:ttioe and there 
foUD.Cl not legally' auttioient to SU.pport the findings and sentence, 
haa been exerntned b;y the Board or Review and the Board sum.its this, 
ita opinion, to The .rudge .A.dvocate General. 

a. 'l'he accwsed wea tried upon the tollowina Charga and Speciti
oaUmu 

CHAim: Violation or the 58th ~icle ot War. 

Speoitication: In that Private Clarence H. 
Swenson, {then Start Sergeant) 39th School 
Squadroa, JJ.r Corps, did at Kelly' J'ield, 
Tena, on or about .ru1y l, li3l, desert the 
aerrtce or the tfllited States and did remain 
absent 1n deaartion until he eurrendere4 
h1m.aelt to Beoruiting ~thori tiea at Bouaton, 
Tuae, on or about July 24, li3l. 

lI& pleaded not guilty to, and we.a round guilty or, the Charge and 
Spec1t1cat1on. No ertdence or previous convictions na introduced. 
He was sentenced to be confined at hard labor tor touraontha and -to 
torteit $113.10 or his pey- per month tor a like period. The reviewing 
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authority' approved the sentence, directed its execution, and designated 
Fort Crockett, Texas. as the place of confinement. The sentence was 
published in General Court-Martial Order No. 410, Headquarters Eighth 
Corps Area, Se:ptember 25, 1931. 

3. The evidence shows that on July l, 1931, accused was absent 
w1thout leave fran his station, Kelly Field, Texu (Ex • .A.). On July' 
24, 1931, he reported to Corporal 1ohn 'I. Keister, at the J.J.'I!.q Recruit
ing Station at Houston, Texas (about 200 miles !ran Kelly Field), 
stating that he had been absent without leave tran. his organization. 
and station since about July l, 1931. Accused was dressed ill civilian 
clothes at the time he reported (Ex. B). He was confined in the Guard 
House at Fort Crockett, Texas, on July 25, 1931 (Ex. C). 

Accused offered in evidence his record of service tote.ling 
twelve years and eight monthls, with fiTe excellent discharges, one a• 
Sergeant, one as 1st Sergeant and two as Staff Sergeant; a record ot 
clothing settlement showing that there was due him $91.95 (Ex. E); and 
a report of desertion containing no adverse camnents and stating that 
no reason was known for his absence (Ex. l!'). .A.ooused made an unsworn 
statanent through counsel that he was maITied, lived in town and left his 
civilian and military clothes there (R. 7). 

4. Tlie record of trial therefore present• the question of law 
whether the evidence is legally sufficient to su:p:port the findings that 
accused deserted the service as alleged. The record contains no evidence 
of desertion beyond the mere showing that accused absented himself with
out leave at the time and place alleged, and the.~ he surrendered himselt 
to military control after an absence or twenty-three d.eya at a place 
about two hundred miles distant fran his proper station. It is the 
opinion of the Board of ReTiew that the 1.nste.nt case tails clear~ within 
the rule laid down in CM lg6l87 (Roath) wherein it was held that absence 
without leave for a period or eighteen daya, temine.ted by- apprehension, 
was not in itself sufficient to warrant a conviction or deaert1on. D1 
its opinion in that case the Board declared: 

-The question arises in this cue whether the ab
sence was 'much prolonged' and. not satisfactori~ 8Xl)lain
ed w1 thin the meaning of th& Manual. The Board of Review 
is convinced that the absence in this caae cannot properly' 
be deemed 'much prolonged'. The record discloses no evi
dence which tends to show an intention to desert. There 1• 
no proof that aocused was under charges, or that charges 
age.inst him were contemp1ated, or that aey other matter 
had arisen that would induce him. to attempt to aepe.:rate 
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himaelt tran the sarvice. Re was apprehended. in a city 
immediately adjoining the post of his organization, end. 
the post fran which he had absented himself. The fact that 
at the time of apprehension accused was dressed in oivilien 
clothes cannot properly be said to show a fixed intention 
to desert t:!le service, for the reason that it 1a canmon 
knowledge that enlisted men in peacetime are pe:nnitted to 
wear civilian clothing outside l.:rrIJy posts. As the Board 
views the record, the only proof to support the findings is 
the unauthorized absence ot accused, and absence without 
leave tor a period of 18 days, unaccanpanied by other proot 
of intention to remain pei,nanently absent, is not sufficient 
to warrant the.court in interring tran. the absence alone 
an intent to deaert.• 

To the same effect e.re CX 189&89, Hawkins, 195988, Parr, and 19677&, 
Mai.aloha. 

There is no material fact or circumstance appearing of record 
1n the instant case that removea it tran the operation of the principle 
announced in the above cited caae. The place of surrender to militel"y' 
authority, although about two hundred miles distant tran the proper 
station ot the accused, is not so remote in point ot travel time or 
travel means, in the light ot existing transportation facilities between 
the cities of Houston and San .Antonio which are a matter of camnon 
knowledge, aa to afford a basis tor reasonable inference of intent not 
to return to place of duty, where other substantial evidence of such 
intent is lacking. There being no evidence tran. which the court might 
reasonably conclude that accused intended to desert, it follows that 
the record is legally sufficient to support only so much of the findings 
ot guilty as involves findings of guilty of absence without leave tor 
the period alleged in the Specification (twent;r-three days), in viola
tion ot the &lat Article ot War, the maximum punishment tor which• as 
fixed by paragraph 104 c, M.C.M., is continEment at hard labor for 
sirty-n1ne days and forfeiture of forty-six days• pay. 

5. For the reasons stated, the Board of Review 111 of the opinion 
that the record ot trial is legally sufficient to support only so muoh 
of the findings ot guilty as involves findings that accused did, on 
July l, 1931, absent him.eelf without leave tran Kelly' Field, Texas, 
and did renain absent until he surrendered at Houston, Texa•• on or 
about July 84, 1931, in violation of the 61st ~ticle of War; and legal
ly sufficient to support only so much of the sentence as invoives 
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confinement at he.rd lab01' tor aixty'•nine 481'• .iid rorteiture ot 
sixteen dollars and ten cent• ot hi• pay per month tor a like period. 

/lftt!t' / U-,Y, 

~@.e... ,.. 
_ _.f_,,_C1J f'Y1 ..c_c._,_•·-•_:::, J'u4ge J.4TOCaiee_____ _____.. 

• 
To The J'udge Advocate General. 
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WAR DEPARTMENT 
In the Office ot The J'lldge Advocate General 

Washill8ton 

DEC 21 1931CM 196923 

UNITED STATES ) 
) 
} Trial by o.c.M., convened at 
) Fort Snelling, Minneaota, 

Captain EUGENE N. FRAKES ) September ll and 12, 1931. 
{.07985), 3d Infantry. ) Dismissal. 

OPINION of the BOARD OF BEV'IEW 
McNEIL, CONNOR and BRENNAN, J'udge Advocate•• 

1. The Board or Renew haa e:mminad the record ot trial in ' 
the case of the officer named above and submits this, it, opinion, 
to The Judge Advocate General. 

2. J.c~used was tried. upon the following charges and specifica
tions: 

CHARGE I: Violation ot the 96th Article or War. 

Specification 1: (Disapproved by reviewing authority) 

Specification 2: In that Captain Eugene N. Frakes, 3rd 
Infantry, having receiTed a lawful command from Major 
Merl P. Schillerstrom, 3rd Infantry, his superior 
officer, to go to his quarters, did, at Fort Snelling, 
Minnesota, on or about July 2, 1931, fail to obey the 
same. 

Specification 3: (Finding of not guilty) 

CHARGE II: Violation of the !4th Article of War. 

Specification: In that Captain Eugena N. Frakes, 3rd 
· Infantry, did, at Fort Snelling, Minnesota, on or about 

July 2, 1931, ofter violence against Major Merl P. 
Schillerstrom, 3rd Infantry, his superior officer, Yho 
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was then in the execution or his office, in that 
he, the said Captain E\lg8lle N. Frakes, did threaten 
to •trike the said Major Merl P. Schiller•trom with 
his ti.t. 

CHARGE III1 Violation or the 63rd Article or War. 

Speoitication 1, In that Captain Eugene N. Frakes, 3rd 
Infantry, did, at l!'ort Sllelling, W.nneeota, on or about 
.1\11.y 2, l~, behave himself with disrespect toward 
.Major Merl P. Schilleratran, 3rd Intantey, hie superior 
otticer, by saying to him, "I wouldn't mind giTing you 
a poke in the Jaw•, or words to that effect. 

Speci:tication 2& In that Captain Eugene N. FrakH, 3rd 
Infantry, did, at ll'or'\ Snelling, W.nneaota, on or about 
My 2, 1931, uu, orally and 1:n the presence ot Major 
Merl P. Schillerat:rom, 3rd Infantry, and lira. Evelin M. 
Sohillentroa, the following contemptuoua and diarespec~ 
tul worda against Colonel David L. Stone, 3rd Infantry, 
CoJlllne.nding Officer ot 1ort Snelling, W.nnHota, and 
hia superior otticer, to wits "You get "the Commanding 
Officer down here and I'll giTe him a aook in the jaw, 
alao•, or words to that ettect• 

.A.oouaed pleaded not guilty to all cbargea and apeciticationa and waa 
tound gllil"7 ot all except Specification. 3 ot Charge I. ot thia 
apecit1oation he waa found not guilty. No evidence of pren.ous con• 
Ti.otiona •• introduced. He n.a sentenced to be dismissed the 
aern.oe. The reviewing authority diaapproTed the finding of guilty 
of Specification l, Charge I, approTed the sentence, and forwarded 
the recor4 tor action under the '8th .Article or War. The aotioa ot 
the reT1eri11& authority contains "the tallowing atatE1D.ent1 

tftf.he •e~tence ia belieTed to be exceaaiTe and it it 
la7 nthin the authority ot the reviewing officer he 
wotacl commute it to a reduction on the promotion list ot 
t1Te hUD.dre4 tile• and to a reduction in rank ot t1Te 
hudred tu...• 
3. Since the court tound accuaed not guilty of Specification 31 

· Charge I, and the rniewi.D& authority diaapprond the tinding ot · 
guUt7 ot Speciticatioa l, Charge I, the evidence relating to theH 
TtrO apecificationa will not be recited or discussed except in ao tar 
•• 1 t ma.y haTe a. bee.ring upon the other specifications, 
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The evidence, in so tar aa material to the issue, shows that 
Captain Frakes and his wife lived in a building at Fort Snelling, 
Minnesota, which contained two sets or quarters, one being occupied 
by them and the other by Firs'\. Lieutenant and Mrs. Russell D. Powell. 
The building had a common front porch, divided by a railing and a 
screen partition in which there was a gap or opening sutriciently 
large to permit a person to pass through by merely stepping over the 
railing (R. 30,38-41) • 

About 7 o'clock on the evening ot J'Uly 2, 1931, Mrs. Powell 
and a friend, Mrs. Birmingham, were sitting on the tonner•s front 
porch (R. 18,20,~,44), when Mrs. Frakes, the wife or the accused• 
came out ot the tront door ot her quarters carrying her shoes in her 
hand and presenting an appearance described as "very disheveled and 
excited" with "blood dripping from her chin" and looking "very sick• 
(R. 23-25,45). Mrs. Powell asked Mrs. Frakes what was the matter and 
invited her into her quarters but Mrs. Frakes, w1 thout replying, 
motioned Mrs. Powell back and departed in the direction ot Major 
Schillerstrom•s quarters (R. 24,26-28,46). Shortly afterwards the 
accused came out ot hia quarters, crossed the railing to the Ponll 
portion of the porch and, after asking if his wife waa in the Pcwell 
quarters and being told she was not, entered the quarters without 
permission in order to search tor his wife (R. 29-31,44,:50). He 
apparently left the quarters within a very tew minutes. Later in the 
evenilJ8, Mrs. Powell saw accused on his own back porch and he again 
asked it Mrs. ]!'rakes was in the Powell house and n.s told that she 
was not, Whereupon he replied "I will have to tind her or I cannot 
go to Des Moines in the morning" (R. 33,34). 

At about 7 o'clock Mrs. Schillerstrom was serving dinner when 
accused's wife came to her front door (R. 5Q,60). Later, probably 
towards 11 o'clock (R. 82,103), Mrs. Schillerstrom telephoned to 
accused that his wife was at the Schillerstrom house, where she 1r0uld 
be taken care ot, and tor him not to worry. Thereupon accused became 
very angry and declared that he was coming to get hia wite. Mrs. 
Schillerstrom replied that she preferred him not to come to her 
quarters and that his wite was in no condition to leave the house 
(R. 63). Tb.en Mrs. Schillerstrom went downstairs to close the doors. 
She had turned out the lights in the other downstairs rooma (R. 83) 
when, upon entering the kitchen, she heard accused climbing up onto 
the p:,rch and immediately turned ott the kitchen lights (B. &&,83). 
Accused called out to hers •Gypsy, is that ,you," (R. 85). It was 
customary tor her to be called "Gn,s;r" by her triend1 (R. 9&) • On 
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receiving an affirmative reply accused declared that he had come for 
his wife and demanded that Mrs. schillerstrom open the door for him. 
When she told him he could not come in he reiterated his demand 
several times not only vehemently but profanely (R. 65), and accused 
Mrs. Schillerstrom of interfering in his family affairs. She insisted 
that he could not enter or take his wife home that night (R. 67,68,86). 
Thia conversation took place through the screen door, which Mrs. 
Schillerstrom testified she thought was latched (R. 67). Arter 
apparentiy a few moments of conversation with accused, Mrs. 
Schillerstrom called her husband who was upstairs bathing at the time. 
Major Schillerstrom hurried into the kitchen in his pajamas (R. 67). 
He testified that when he reached the kitchen he saw accused through 
the screen door, which was latched; that accused was on the back 
porch leaning against the railing, talking and "seemed to be sanewhat 
excited--not especially so at that time"; and that Mrs. Schillerstrom 
seemed frightened (R. 104,105). 

The testimony of Major and Mrs. Schillerstrom as to what followed 
differs in a number of details. Mrs. Schillerstrom'a version is sub
stantially as follows: Major Schillerstran went to the door and told 
accused to return to his quarters (R. 58), the first words spoken 
being "I want you to go home" (R. 87). Accused replied angrily and 
in a very loud tone: "God damn it, I won't; you have my wife and I 
intend to come in and take her home". Major Schillerstrom then "asked 
him to go home the second time and he made some remark to the effect 
that he didn't want a man like Captain Frakes in his home" (R. 68). 
It was not until after he had told accused the second time to go home 
that M!ljor Schillerstrom added, "I don't want trash like you around 
the house• (R. 87). accused was "yelling by this time" and demanding 
admittance, and Mrs. Schillerstrom suggested it would be "much better" 
to let him in (R. 68). Thereupon the 11ajor opened the door and admitted 
accused (R. 69,70). Upon entering the kitchen accused told M:l.jor 
Schillerstrom that he had no right to speak to him in the manner he 
had and, when the Major expressed a protest against accused's manner, 
the latter •raised his arm and stepped toward the tt3.jor and told him: 
'If you don't like what I am doing, I will give you a good poke in 
the nose' or •sock in the jaw•, or words to that effect" (R. 70). 
Mrs. Schilleratrom also testitied that she was sure the "actual 
language" used by accused was "I am going to give you a sock in the 
jaw" (R. 81). She would not admit, though she did not positively deny, 
that what accused said was •I have a good notion to poke you in the 
ja,rtt or •r have a notion to give you a poke in the nose" or" to poke you 
in the jaw" (R. 81,82). She testified that ahe could recall accused using 
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the words "poke you in the nose•, but finally admitted that l!ihe 
could not remember what language preceded these words (R. 82). 
She also admitted that, in testifying at the preliminary investigation, 
she said nothing about accused raising his arms or hands (R. 88).· 
As accused stepped towards Major Sohillerstrom with his arm raised, 
Mrs. Schillerstrom stepped between them. J.ccused then •seemed to 
realize his mistake"• He stood back and told the Major that he was 
interfering with his family affairs and he demanded that he be permitted 
to see his wife. When, during this conversation in the kitchen, 
liajor Schillerstrom suggested calling the Colonel, accused 881~: 
"Call the Colonel, e.nd I will give him a good poke in the nose" (R. 71). 
Mrs. Schillerstrom also testified that accused's ex.act language was: 
"Call the Colonel; I don't mind giving the Colonel a good poke in the 
jaw• or "giving him a good poke in the nose" (R. 9~). Arter this 
conversation, Mrs. Schillerstrom went upstairs and talked to Mrs. 
Frakes. Upon returning to the kitchen she told accused to go up and 
see his wi:te (R. 72), that she was ready to see him. Mrs. Schillerstrom 
left him with his wife (R. 77), where he remained about fifteen minutes 
(R. 92). He was at the Schillerstrom quarters about thirty or forty 
minutes in all (R. 91). 

Me.jor Schillerstrom testified that.when he entered the kitchen 
and saw accused on the back porch his first words to him were "What 
are you doing here? You go home• • .&.ccused, without starting to obey, 
answered in some such words as "You have my wife here. I came to get 
her" or "I want her• (R. 104). Major Schillerstrom then said to 
accused: "You go home; I don't nnt trash like you in my house•. At 
this accused became angry and cursed several times (R. 105) very 
loudly. He continued to demand admittance and the Ms.jor unlatched 
the door and let him enter (R. 106). Major Schillerstrom admitted that 
ho him.self' was very angry and excited (R. 115), that his remark.a to 
accused were "probably" made in a loud tone of voice (R. 119), that 
accused did not appear excited or talk excitedly until after being 
referred to as •trash" (R. ll~). and that he was probably justified in 
being angered by this remark (R. 121). He also admitted "that, at the 
preliminary hearing, he ha.d testified in substance that the first 
remark passed between himself and accused was when he told accused to 
go home, adding that he •did not want trash like him around 1he place• 
(R. 113), and that he gaTe the order to go home only once (R. 117). 

J.ccording to Major Schillerstrom, when accused entered the kitchen, 
as the two men stood near the middle of the roam, accused said to 
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Major Schilleratroma "You can't talk to me like that; I will give 
you a poke in the jaw", at the same time advancing "probably a short 
pace" with his,tist doubled up, his right arm being in the position 
illu.strated by the witness in court and described in the record 
as tollo1ra: "hie right arm down to the elbow tlush w1 th the side ot 
his body, and the tQrearm at about right angles, with the fingers 
doubled u.;," (R. 107). ~t thia time Mrs. Schillerstr:'l,n was standing 
about tour teet away and she stepped torward to a position nearly 
between the 't1fO men. Major Schiller1trom admitted that at the 
prel1m1n.a17 iuTestigation he had testified that what accused said was 
"I have a good notion to poke you in the jaw" and that these may 
haTe been the words uaed (R. 112}; and it also appears that at that 
inTestigation Yajor Schillerstra:n made no mention ot any menacing 
movement or accused's an:a (R. 118) • When Major Schillerstran said, 
"I am going to call the Commanding Officer•, accu.aed replied, "Bring 
him up here and I will sock him in the nose too• (R. 108). Major 
Schillerstrom thought that at about thia time or 1hortly thereafter, 

accused remarked "that it might be a good thing to bring the Colonel 
up and settle the whole attair" (R. l\3). At this time Colonel Stone, 
3d Infantry, was the po1t coI!lll8.D.der (R. 109) and Major Schillerstrom 
was the next senior ottioer on the post. He did not know positively 
that Colonel Stone wae actually on the post when the remarks were 
made about him (R. 120). At one time during the conversation in the 
kitchen accused made the remark, "You have my wite here. She is my 
property and I am going to get her". Later •atter he had cooled 
down somewhat" he asked Major Schillerstrom it he did not know that 
when he intertered •1n a man's troubles with hia Wife" he was •Just 
hunting trouble". While on the porch accused more than once used 
each or the expressions "God damn it" and "!y God" (R. 110). loo.jor 
Schillerstrom teatitied that accused "calmed down" within about a 
half' minute atter threatening him (R. 114), or probably not over 
tive minutes atter his arrival on the baok porch (R. 110). Mrs. 
Schillerstrom left the accused and her husband in the kitchen and 
went upstairs. When she returned accused went up. On coming down 
he stopped in the hall, where Major Schillerstran was standing, and 
said, "I guess I won't see Carrie any more"• He then went home (R. 111). 

The accused neither testified nor made an unsworn atatem, nt. 
He introduced as witnesses in his behalf his wife, Mrs. Carolyn 
Frakes, Private William M. Johnson, Service Company, 3d Infantry, 
and First Lieutenant Russell D. Powell, 18th Field Artillery. 

The testimony ot Mrs. Frakes has no bearing upon the specifica
tions or Which accused stands convicted nor upon the cause other 
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Jh.J'dcal con41tion. when ahe lttt 'the accuaed• • qu.an,ra an4 wut 
to th9 Schillerstroa•, quart•~• The gi,t ot the te,t1Jaon7 ot 
LieuteD&ILt Ponll and Pr1Tate .Toh.neon 1a that the aocuae4 an4 Kr•• 
~rakes and lf;ajor and Itri. Sch.illerstrom were ,ocial.17 inti•te. 
trequentl7 Thiting each other, quarters in the nomal btoraal 
manner appropriate to such intimacy-. and that •cu,a words• Q4 noh 
phrase, a, •Qod damn it• were ,ometimaa used by ~e accuaed at 
social gatherings-in the pre,ence of ladie, (R. 1'8-1'8,14~,1&15-1&7). 

4. The pertinent evidence aa summarized aboTe danon,trat~ 
that all the offenses ot which the accused ,tanda ecmrtcttd ·..re 
conmli:tted within a period ot po,aibly tin minutes (R. 110), a?l.d 
tbat they each constituted a part ot one tranaa.ction. 1be ollly 
substantial queations presented by the record are whether or.not th, 
eTidence establiahea 

a. That the alleged conmiand trom lfajor Schilleratrom to the 
accus"ed that the accused go to his quarters was ill tact a •J.a.wtul 
command• (Specification. I, Charge I); 

be That at the time the accused ottered Tiolence agaiut llsjor 
Sohilleratrom, the latter officer was "in the a,oution ot hia ottioe• 
(Specit1cation, Charge II). · 

With reference to Charge III and the two 8l)eciticd1ona thereu.de:r 
ot Which the accused •~d• oonTicte4, the Board ot Review 1• ot 
op1n1012 that the eTiduce ,uataina the tiD41n&a• 

D. In :reference to the queatio• tir•t propo\lllde4 aboTe• naael7, 
whether or not Major Sch1lleratrom gan a lawful command to the 
accuaed at the time and place and 1n th• to:zm alleged, the Boar4 ot 
Review 18 ot th• opinion tha"t the se-oalled oonmand •• not a •lawtul 
oomnand• trom a superior to a subordinate• 

.A. •hort diacuuion ot the relat1onahiJ& ot ,US¥ otticen with 
ea.ch other 1'111 tend to shorten and to ela:rifT the oonaideratn.cm 
not only of the question imediatel1 :referred to bu.t et ~ •tou4 
question. propoUJl.ded. During all 4uty hours and ~ hour• normul7 
considered "off dut1"', officers ot th• .Ai,r:r are in. oloH and in.Um.ta 
contact. Their relations to each other durin& these perio4s are 
aometimH official and sometimes pu:rel1 per,om.l. Official matter, 
my ariae and be diapoHd ot during non•dut7 hours and peraonal. :ma"ttan 
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,..y come up during duty houra. · Th• numerous dail7 changea tran the 
otticial to the personal and Tice nraa are due to so many ditteren'\ 
oi:rcumatancea and 10 many ditterent conTersations that to distinguish 
in words the otticial trom the personal 1a otten impossible as a 
practical matter• However, thi1 distinction ia easily and unerringly 
recoga.ised in ta.et. It thia were not so, normal social ralationa 
\n the .ll"m7 would be 1.mpoHible. It goea without saying that in 
purel7 person.el. matter, much advice given and perhaps many directions 
giTen by,- superior to, subordinate are not giTen under the sanction 
ot the Pl'esident's cOlllllisaion and haTe no authority ot law or custom 
to make compliuoe thererith obligatory on the junior. In other 
worda, the mattera are purel7 personal and there is no otfense 
inTolTed in the direot disobedience ot the advice or direction or 
in the failure to ob17 the aame. 

·The tacta established by the te1timony- recited above demonstrate 
that both the aceuaed and :Plajor Schilleratrom were engaged in a 
purely personal diacua1ion trom the moment the accused arriTed at 
Jlajor Sohilleratrom•a quarters until he departed therefrom. The 
taota allege-a in the apecit1cat1on1 and · che.rgea of 'trhi ch the accused 
atanda conTioted all occurred within a period ot about tiTe minute• 
(R. 110,11,). The ao-called command iaaued by Major Schillerstrom 
n.a coupled nth insulting language directed ton.rd the accused. ~e 
ho otticera had been ill the past on intimate term.a. The Board of 
Renew can.not decle.re that a lawtul. command n.a giTen under the 
circumtancea and in the tel'llll involTed in the inatant case. To so 
declare would be tu.tamount to attinning that any officer in hie 
interoourae 1r1th a 1ubordinate apealca ·and acts by Tirtue of hie 
co:rmiaaion no matter what the circumstancea. :11111 tary law doea not 
alwa71 ea.ot execution bJ a subordinate ot the expreaaed will of a 
aupe:rior officer who 1a himself at th• time ot expressing the aame 
aujeoUng the tome:r tQ Utmlilitaey ml.treatment d8l10ttnced by that 
proTision ot Army Regulations goTerning military diacipline which 
deci.r,a that "Superior, are torbidden to injure those under their 
authoritT by tyrannical or capricioua conduct or b7 abuaiTe language• 
{Paragraph 3, AR eoo-10, October 16, 1929). The Board ii therefore 
ot opinion that the finding of guilty ot Specification 8 or Charge I 
1a not legally sustained by the eTidence and that the findings of 
guiltr ot that apecifioation and of Charge I should be diae.pproved. 

!he foregoing diacusaion 1• alao determinatiTe ot the second 
queation propound.._• It 11 eTiden• that at the time ot the alleged 
otter ot Tiolenoe Major Schillerstrcm waa not in any aenae "in the 
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execution of his office• within the meaning of ..lrticle ot War M. 
In tact the demonstrated cause ot the otter ot Tiolence was 
Major Schillerstrom•s angry and insulting remark to the accused. 
Whether the accused had by prior actions not discloaed by the record 
incurred Major Schillerstrom' s contempt ia purely conjec'tural and 
entirely immaterial. The language used. by th• latter as wch u 
naturally to arouse resentment, particularly on the pan ot a person 
who had theretotore had friendly and almost intimate social relationa 
with the speaker, and as the language was not used in an otticial 
capacity the natural reaction to that lall8UB.S• could not he.Te been 
directed to the speaker in his ottieial capacity, that is, while 
he was win the execution ot his ottice•. But while accused's otter 
ot violence does not constitute an ottense under .Article or War M, 
it does constitute an ottenae under Article or War 63. Winthrop, 
1920 Reprint, P• 507. A.s such it is a com,ponent and inseparable 
part ot the ortense alleged in Specification lot Charge III (see 
c. M. 1g5519, Goyette et al.). The tindings or guilty or Charge II 
and its Specification should, in the opinion ot the Board ot Review, 
be disapproved.. 

a. Upon the arraignment or the accused his counsel :moved that 
the Specification or Charge II be stricken out as not alleging an 
ortense under Article ot War M, the motion being baaed on the ground 
that •a mere threatening in word1• is not an ottering or violence 
in the sense ot- that .A.rticle (R. ll•l3). In the opinion ot the 
Board ot Review the motion was properly denied by the court. It is 
true that a mere threatening i~ words is not a Tiolation or the 
J..rticle but no such threat is alleged. The word •threaten• include• 
a physical menace and when used in connection w1 th the phre.ae •otter 
violence against• reasonably charges an actual aasault as 41atinguiahed 
trom an oral threat. The phrase •otte:ra any Tiolence• a• used in 
the Article in question has long been construed to include an asaault. 
Winthrop, 1g20 Reprint, P• 570; u.c.M. 1917, p. 209; .!!• 1921, P• 354.; 
.!!• 1928, P• 148. 

7. Forwarded with the record are three recommendation• to 
clemenc7, two ot which are eigned bf one and the th1r4 11 11pe4 'b7 
three or the nine members ot the court bf whom acouaed •• tried• 
~e r1rat recommendation is that the aentence be mod1tie4 to include 
reprimand, rHtriction to speoitied limita for the :max1mua· per1o4 
authorized b7 law, and lou or the maxiJDUm 11\llll.ber ot files diotated 
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or indicated by similar awards in similar cases, and states as 
grounds "The ettect upon innocent dependents" and "The officer's 
etftcient service•. The second r.ecommendation is that "some degree 
ot clemenoyt' be extended and states as grounds, first, that on 
three occasions accused has served at the same post or station 
With the officer siigning the recommendation without any unfavorable 
reports of ·accused's conduct or efficiency coming to the latter's 
attention;: seoond, that at. the conclusion ot the trial the accused 
presented to the court sane excellent testimonials of his valuable 
and efficient service; and third, that it is apparent that the 
execution of the sentence of dismissal would impose serious hardships 
on certain of accused's dependents. The third recommendation is 
that the sentence "be restricted to reduction of,files and official 
reprimand" and states. as grounds "lack of sufficient evidence" and 
"character and number of letters from former commanding officers". 
As already sta~ed, the reviewing authority has, in effect, 
recommended that the sentence be conmruted to reduction of five 
hundred files on the promotion list and in rank. 

In view of the conclusion of the Board of Review that the record 
is legally insufficient to support the charge and specification laid 
under Article of War 64 and or the fact that recommendations tor 
clemency accompany the record, consideration of the matter of an 
appropriate sentence is proper. It will be noted that in the opinion 
of the Board of Review the record of trial is legally sufficient to 
support only two of the specifications and one ot the charges upon 
which the sentence is based. All of the acts of disrespect alleged 
were committed within the period of a very few minutes and were 
committed in the privacy of an officer1 s·quarters not in the presence 
ot military =~bordinates. The reviewing authority's implied recommen
dation tor clemency would impose upon the accused an unusually severe 

. sentence in view ot the combination of circumstances diminishing 
culpability in the absence of proved circumstances or aggravation. 
While the views of the reviewing autho~ity as to the propriety of 
a sentence are entitled to great weight, it must be remembered that 
in making his statement aa to what he considered a proper sentence 
the reviewing authority necessarily considered the tact that the 
findings of guilty he approved included a finding of guilty under the 
64th Article of War and that upon this finding of guilty the court 
was authorized to impose, and the President was authorized to oontirm 
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and order executed, a death sentence. As the finding of guilty 
under Article of War 64 is not legal, the reviewing authority's 
indication of an app:ropriate sentence is not persuasive. In 
considering what punishment should be imposed upon the accused, the 
fact must be taken into consideration that the one transaction 
which is the basis for the two separate offenses of which the 
accused is technically guilty was a purely persODal conversation 
between the accused and Major Schillerstrom, and that the disrespect
ful language and acts or the accused directed toward 11ajor Schillerstrom 
in his presence and the disrespectful reference to the camnanding 
officer, who was not present, were very evidently the result of a 
sudden gust or anger resulting :rrom an insulting remark made to the 
accused. The policy of the War Department in the past has been 
stated by Winthrop in the following language: 

w0pinions for which, if privately indulged in, an 
officer or soldier would not be answerable, may constitute, 
if publicly declared, the offense under consideration.• 
Winthrop, P• 566. 

While the language quoted was spoken in reference to another Article 
or War, the principle or the Article is the same as that under con
sideration and the language is equally appropriate. The Manual tor 
Courts-Martial lays down the policy in the following lailg\18.ge: 

w* *•in general it is considered objectionable 
to hold one accountable under this article f&r what 
was said or done by him in a purely private conversation.• 

The policy stated should be adhered to in determining the punishment 
to be awarded in this case. It is doubtful that the accused would 
have been brought to trial for the offenses or which he stands 
legally convicted had not other charges or a graver nature been 
preferred. or these other charges he was acquitted or the findings 
or guilty thereof have been held by the Board or Review to be invalid. 
Careful examination of the record tails to disclose proo:r that the 
departure of Mrs. Frakes from the accused's quarters and her appear
ance or having suffered an injury were due to any act or omission 
or accused. As tar as the record or trial is concerned, it is not 
established that Captain Frakes was responsible tor his wife's 
departure. Under these circumstances the Board or Review is of 
opinion that the ends or justice according to law and the interests 
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ot military discipline will be $ernd by the cc:mmutation ot the 
sentence to a reprimand. 

a. The court was legally constituted. For the :reaa<Ga above 
stated, the Board of Review 18 ot opinion that the recort of trial 
is legally insufficient to support the findings or guilty•• to 
Specirication 2 or Charge I, and Charge I, and as to Charge II aD4 
its Specirication, but is legally sufficient to support the t11l41Ja&a 
or guilty as 'to Charge III and its two specifications and the HnMnce. 
Dismisaal is authorized tor the offenses or which the accused staDda 
legally convicted, but in view of the fact that the findings ot 
guilty or the capital offense alleged in the Specification, Charge II, 
are inTal.id, and the accused stands convicted of offenses which,, 
in view of the. conditions under which they were camnitted, would not 
normall7 be made the subject of disciplinary action, the Board of 
Review is ot opinion that the sentence should be camnuted to a 
repr1mand. 

J'Udge Advocate. 

J'Udge "4TOoate. 

r?-:17"l-<-e.... • • -~ , J'Udge Advocate. 

To The Judge Advocate General. 
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lat Ind. 

War Department, J.A.G.o., CCC 2 1 1931 To the l:>ecretary oi' Viar. 

l. Herewith transmitted for the action of the President is 
the record of trial in the case of Captain Eugene N. Frakes, 3d 
Ini'antry (CM 196923), together with the foregoing opinion oi' the 
Board oi' Review. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally insuf'ficient to support the findings 
of guilty as to Specification 2 of Charge I, and Charge I, a.nd as 
to Charge II a.nd its Specification, but is legally sufficient to 
support the findings of guilty as to Charge III and its two speci• 
fications, and that the sentence is authorized by law. This con
clusion ii reached as to the findings of guilty of Specil'icati..,n 2, 
Charge I, and Charge I, on the ground that it is belieTed l!ajor 
Schillerstrom, whose order was alleged to have been disobeyeli, 
apparently did not intend to give a military order at that time 
and that the .accused did not understand it to be an order. At 
least the accused should be given the benefit of the doubt as to 
this. I do not concur in the recommendation of the Board~ Re
view that the sentence 'be commuted to a reprim.8nd, but recamnend 
that the sentence be commuted to reduction of one hundred files 
on the promotion list and the relative rank list. The offenses 
of which Captain Frakes stands convlcted betray a very grave lack 
oi' discipline and understanding on his part of the COIIl!lon and 
ordinary respect in which tradition a.nd the custom of the service 
require a junior officer to hold those in authority over him. In 
my opinion his conduct merits such punishment as will be a constant 
reminder to him of the offenses of which, in this case, he has been 
convicted, and a deterrent to himself and others from future out
bursts of t9D1per and disrespect. 

3. The reviewing authority in approving the sentence stated: 

"The sentence is believed to be excessive 
and if it lay within the authority of the 
reviewing officer he would commute it to 
a reduction on the promotion list of five 
hundred files and to a reduction in rank 
of five hundred files.• 
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A.t the time ot making this statement the reviewing authority had 
approved the findings of guilty mder Charge 11 and its 1:ipeciti
cation. The authorized punishment upon conviction of that charge 
and specification includes the death penalty. With this tact in 
mind, the reviewing authority naturally would recommend the im
position ot a severe penalty even though the sentence to dismissal 
were commuted. In view ot the tact that the findings of guilty 
ot Charge II and its Specification are invalid, I teel that the 
specific recommendation of the reviewing authority should be disre
garded, although normally I would give great weight to the recomm8ll• 
dation ot the officer responsible for the discipline of the corps 
area. 

4. There is inoloaed herewith tor your signature draft of a. 
letter to the President consistent with the foregoing should the 
reoommend.ation expressed herein meet With your approval. There 
are also ill.closed for your signature draft ot an alternative letter 
to the President consistent with the recommend.ati~ of the Board ot 
Review in case that recommendation meets with your approval, and 
appropriate drafts ot action by the President whichever view ms.y be 
approved. 

~~· 
Blanton ship 
Major Genera , 

The Judge A.dvo e Genera.l. 
6 J:pcls. 

h,.ol.1-Reoord of trial. 
rn.cl.2-0p. ot Bd. ot Rev. 
Zilcl.3-Dra.tt of letter to Frea. 

with recommendation of Bd.R8T. 
incl.4-Dra.tt of letter to Fres. with 

recommendation of J ..A.G•. 
Incl.6-Dra.tt ot action by Bd. of 

Rev. 
Incl.S•Dra.:f't ot action by Judge 

Advocate General. 
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WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINIJTON 

Military Justice N0V 7 1931 
C.H. No. 196960 

UNITED STATES ) FlFTH CORR3 ARE& 

vs. 
) 
) Trial by :; •. c. M., convened at 
) Fort Thanas, Kentucky, SeptE111ber 

Private First Class GEORGE ) 22, 23, 1931. Dishonorable 
ANDE&SCN (B-6477257), Serv ) discharge and confinement for 
ice Canpaey, 10th In:C.ant:cy-. ) five (5) years. Disciplinary 

) Barracks. 

HOIDlliG by the BOARD OF REVIEW 
McNEn.., CONNOR and BRENNAN, Judge .Advocates, 

ORIGJ!IT.AL EXAMINATION by KINISAN, Judge Advocate. 

l. The record ·of trial 1n the case of the soldier named above 
has been examined by the Boe.re of Review end found legally sufficient 
to support the findings of guilty of Charges I, II and m, and the 
specifications thereunder, and the sentence. 

2. The evidence pertaining to the Additional Charee and its 
Specifioaticm., charging larceny of Post Exchange funds, shows that the 
:}270.00 therein referred to came lawfully into the possession of 
the accused in the performance of his duties as Post Exchange Steward, 
there was no trespass involved in the ta~ing and the offense of larceny 
was therefore not proven. 

3. For the reason above stated, the Board of Review holds the 
record or trial legally insufficient to support the finding of guilty 
of the Additional Charge and its Specification, but legally sufficient 
to support the ranaining findings of guilty, end the sentence. 

Judge Advocate. 

--~~~~~::;::~·~«~·~·:=:::~-==----'' Judge Advocate. 

http:ORIGJ!IT.AL




(63) 

WAR DEP.A.R1'Mim1' 
In the otfice of The Judge Advocate General 

Washington, D. c. 

DEC 21 1931 
CM 197011 

UNITED STATES NWTH CORPS AREA. 

Te Trial by G.C.M., convened at 
Presidio or San Francisco, 

Major HARVEY C. KEARNEY California, October 2, 1931. 
(0-.9~2), u. s. Army, Dismissal. 
ReUred. 

OPINION or the BOA.RD OF REVIEW 
McNEn., CONNOR and BRENNAN, J'udge Advocates. 

1. The Board or Review has examined the record or trial in 
the case or the officer named above, and submits this, its opinion, 
to The J'udge Advocate General. 

2. Accused was tried on the following charge and specification.a: 

CHARGE: Violation of the 95th Article of War. 

Specification 1: (Finding or not guilty) 

Specification 2: (Finding of not guilty) 

Specification 3: In that Major Harvey C. Kearney, USl 
Retired, was at 1430 Larkin Street, San Yranciaco, 
California, on or about August 10, U31, drunk. and 
disorderly in the presence and hearing of several 
persons, to the disgrace of the military service. 

Be pleaded not guilty to the charge and all specification.a and 
•• found not guilty of Specifications 1 and 2 and guilty of Speoitica• 
ttoa S and the Charge. Evidence of one preTioua conviction waa 1ntro-
4uoec1.. He was sentenced to be dismissed the service. The renewing 
au~r1t1 approved the sentence and forwarded the record or trial 
for action under the 48th Article of War. 
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z • .A.s the accused was convicted ot but a single apecitication, 
namely, Specification 3, the evidence having to do with that speoi
tication alone will be herein considered. Ia ao tar as material to 
the issue, such evidence ma7 be brietl7 aummarized as tollowss 

During a part ot the month ot Jul.7, 1931, and the tirat ten 
days ot the succeeding· month, the accused wa.11 a guest ot the Bernita 
Hotel, located at 1430 Larkin Street in the city ot San rrancisco, 
California, and occupied a roan on the second tloor ot the hotel 
building, on the first tloor ot which was the room occupied b7 the 
woman manager (R. 8,17,ZO). Witnea1e1 in teatitying on the trial 
refer to this hotel aa a "hotel•,. •tarail7 hotel", •apartment house•, 
and "boarding houH" (R, 20,22,30,32,58). On the night ot .A.uguat 
9-10, 1931, about three o•cloek, the :manager ot thia hotel •a waked 
by a scream, which sounded like a woman's Toice coming from the third 
tloor (R. 12,13,'1). On her we:r upstairs to "inTtstigate and see 
what the trouble na• she there encountered an unknown woman who 
then "na screaming and headed toward the stairs", and who appeared 
to be •a common 'lt'Oman", the kind not tolerated in that J;lotel, and 
whom she ordered out of the building and had never seen with accused 
and has never seen since (R. 13,14,15,43). This •strange woman•, the 
manager teatitiea oTer insistent objection as hearsay ot defense, na 
then and there asked by her •where aha had baen and what she waa 
doing in the houae at that hour in the mo1'l1ing• and said "she•• 
coming tram Pete Kearne7' a roan.", the witneas thinks, and alao that 
"he was trying to choke her" (R. 13,l•). The manager also testifies, 
•I told her we had no such person in the house•, and then of her own 
accord addaz •I beg pardon, I don't know, don't remember whether 
she said now who it was" (R. 13,14). 7urther questioned, she stated 
that she did not remember Just what the wanan said, and could not 
rec~ •nether she told me she came directly trom his room or 
whether he did that•; attiming that at the time she was frighten•~ 
and taken b7 8Ul'l)r1H, and that on the w1 tnesa stand her •excited 
and nerTOua" condition made it "Pretty hard to remember" what 
.occurred on the night in question (R. 1!5). After making this state-. 
ment, this witness testitied, •the woman was rather hysterical at 
the time, and I can't remember it she said •a man choked nu,• or 1t 
'Pete Kearney choked me• - I can't remember• (R. 17). ~eationed 
by the court as to her professed uncertainty on this point, the 
wi tneH respondeds "I don't remember. That question has been asked 
me b7 twelTe or titteen ditterent men, and I have been very ill 
since th,en, and this all happened some while ago, and I ha.Te been 
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going to the doctor, and I ought to be down there now - I don't 
remember" (R. lB,40,41,45). 

The manager, after ordering this unknown 1'0ID1!lJ1 out or the 
hotel, went at once to the room occupied by the accused and there 
round hilll awake and tully dressed (R. 10). She remained in his 
room tor seTeral minutes and talked to hilll, but doe• not recollect 
the oonversation (R. 16). He then appeared to her not to be 
normal or in possession or his taculties, but although she obaerYed 
him Tecy closely she was unable to determine whether his condition 
was one or drunkenness or illness (R•.16). She, hoYeTer, considered 
hilll to be 111, was trying to help him, and upon being asked b7 the 
hotel proprietor •to do sanething about it", telephoned ths P:-.-eaidio 
"and asked them it they couldn't send someone oTer there to take care 
ot Major Kearney" (R. 1'5,16}. HaTing been adTised. by the Presidio 
to call the Emergency- Hospital, she did ao, and two city policemen 
responded to that call (R. 15,40). other part in causing his 
removal at that time tram the hotel, she says: •1 n.s upset and 
nerTous, and I telt the quicker he got away trom there, the better 
it would be tor me, tor him, and tor eTecybody concerned• (R, 16,41). 
At no time on this night did the manager see any disorderly conduct 
on the part or accused (R. 17). She did not see him take a drillk, 
and saw no liquor in his possession or in his room., except aC111.e red 
liquid •in the usual wine jug• which she took to be wine (R. 18). 

One ot the tlro city policemen mentioned above teatitied on the 
trial. He knows accused as Pat Higgins, whom the two arrested in his 
room in the Bernita Hotel at about the hour ot 4:30 a.m. ot J.ugust '10, 
1931, on request then and there made by the woman manager •to talce 
the man out ot the premiaes•, and took to the police station •in the 
Ford patrol•, booking him on the charge or drunkemieaa - "the tact 
that she objected to his preeence there gave ua authority undet' the 
ordiJ18llce•. J.cbused "realized he na 1n the hands ot police officers"; 
caused no "annoyance or disturbance" but "was orderly• in their 
presence; •talked rational•, saying "I have done nothing out ot the 
way" or •something to that ettect"; and, says th111 pol1c6man on the 
W1tnesa stand, "his tace looked just about the same as he does now, 
his appearance was just about the aame as it is at present". Honver, 
this witness testifies, accused was then drunk, "absolutely to my 
knowledge". "He staggered, and we had to &Hist him out o:r the place; 
his breath smelled ot alcohol•. (As to his ability to then walk 
W'ithout assistance, the manager testifies, "he walked pertectly 
straight". Specifically questioned, she says: "There n.s one 
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officer beside of him, but I couldn't say whether they were assist
ing him or not - it wasn't necessary, he could walk all right", 
and "I saw them taking him from the room, and I walked behind them 
down the hal~ to the stairs"; "I didn't go any further than the 
first flooilt.) The two police.nan "tried to reason with the landlady 
that the best way was for the man -to go to bed, and she said, •no, 
we want him out or here'" (R. 28-30,40). 

Between 3:00 and 4:30 o'clock ot the morning or August 10, 1931, 
the accused was in the presence and hearing ot at least tour persons, 
including the two policemen who arrested him, in the Bernita Hotel, 
the other two being the woman manager and the proprietor thereof 
(R. 17,18,28,40). There is no direct evidence that accused wore the 
unifonn or an Arm::r officer on this particular occasion, or that he 
was aresaed in ciTilian clothes. He never wore a uniform "around the 
hotel", but some of the hotel guests knew him to be an A.my officer 
(R. 16). Unusual occurrences in this hotel are subjects of conversa
tion and so become matters ot common knowledge amongst the guests 
(R. 22). 

A. defense witness who had known accused since January, 1931, 
testified that about August 10, 1931, he seemed to be other than his 
usual selt, and would put "his hands on the back ot his head" and 
complain "ot a depression, an injury" (R. 38). Witness was with 
accused in the Bernita Hotel on Sunday, August 9, 1931, from 6:00 ~.m. 
until midnight, during which period the latter was not in the company 
of any other person, drank nothing of an intoxicating nature, was 
quite sober, and, so tar as witness knows, had no intoxicating liquor 
in his room, where witness visited him on that night (R. 39). 

Accused, apprised or his witness rights, elected to remain 
silent (R. 44). 

4. Analysis of the accusation whereof accused was found guilty 
shows that it contains two very distinguishable allegations or conduct 
at a stated time and particular place unbecoming an officer and a 
gentlsn.a.n, to w1 t, (a) drunk to the disgrace or the service, and 
(b) disorderly to the disgrace of the service. In the reflected 
light or the evidence introduced to prove each or these allegations, 
it is clear beyond question that the particular act or a disorderly 
nature attempted to be proved against the accused is so different in 
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character and circumstantially isolated from the mild drunkenness 
shown and so extremely scandalous in itself, that the case tor the 
prosecution and the gravamen ot the accusation against him under the 
95th Article ot War center in the averment that he was disorderly 
on the night in question. In fine, the primary and the crucial 
question presented by the record or trial is whether the evidence 
proper for consideration by the court sutricea to prove (b) above, 
namely, that accused was disorderly as alleged. 

As will be noted from the sUI!lllary or the evidence in paragraph 
3, there is no direct testimony to this effect by any eye-and-ear 
witness to the disorderly act which the prosecution sought to fasten 
upon the accused. The only testimony tending to show the same was 
the assertion by the hotel manager that on the night in question she 
had been told by the stranger whom she discovered in the hotel hall 
that Pete Kearney had been trying to choke her. (Here it is to be 
noted that the evidence as a whole, including this assertion or the 
hotel manager, is bare ot any declaration that Harvey Kearney or 
Major Kearney was the assailant ot this stranger or that he waa 
known to anyone by the name or Pete Kearney.) This utterance, or 
something or more or less similar substance, this witness saya, was 
in response to her question concerning the declarant's presence in 
the hotel at the time or the disturbance which waked the witness. 
The utterance ot the absent declarant, vague as was its recital on 
the stand by this witness, was received in evidence as a testimonial 
assertion over objection as hearsay ot the defense; and the question 
ot law thereby raised is whether this utterance, whatever it 11as, was 
admissible in evidence as part ot the res gestae. On that question ot 
law hinges the primary and crucial question involving (b) above, now 
under consideration. 

The particular rule ot evidence here to be noticed is the common 
law rule on the subject or res gestae operative in the Federal courts 
and consequently made applicable to courts-martial by pare.graphs 111 
and 115 b, Ma.nual for Courts-Martial. The latter, in pertinent part, 
reads as-follows: ' 

"Circumstances, including exclamations, declarations, 
and statements or participants and bystanders, substantially 
contemporaneous with the main tact under consideration and 
i:so closely connected with the ma.in raet as to throw light 
upon its character, are termed res gestae. Evidence or 
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anything constituting a part or the res gestae is always 
admissible. 

* * • * 
"It sometimes happens, however, that an utterance 

constituting a part or the res gestae was made under such 
circumstances of shock or surprise as to show that it was 
not the result of reflection or design but made spontan
eously. In such a case evidence that the utterance was 
ma.de may be introduced for the purpose of proving the 
truth of the utterance itselr. This does constitute an 
exception to the hearsay rule. For example, an accused, A, 
is charged with having shot and killed B. A witness testi
fies that he, as well as A, B, and a fourth man, c, were 
present at the time of the shooting; that A and Chad 
pistols; that he did not actually see the shot tired; that 
he was looking at B and not at A and C when he heard a 
shot, and saw B, who was looking toward A and C, fall; and 
that as B fell B exclaimed 'A has shot mel' The testimony 
as to B's exclamation is admissible as part or the res 
gestae; but, because or the circumstances under which the 
exclamation was made, the evidence may also be considered 
as tending to prove that it was A who shot B." 

In a word, the hearsay utterance or the declarant becomes admissible 
as though it were original evidence when it partakes of the DB.ture of' 
a shadow giving outline and form to the substance of' a main tact or 
transaction otherwise properly in evidence. The utterance cannot 
itself be both ~hadow and substance and be admissible as part of' the 
res gestae. There must be a res otherwise testimonially shoffll. 
This is the upshot of' the above"°quoted text of the Manual in ita 
bearing on the case in hand and of the Federal authority binding 
upon the Board of Review. The obvious reason therefor is that the 
separately evidenced main transaction lends credit to the prof'f'ered 
unsworn utterance to of'f'set the distrust with which the law looks on 
hearsay. That the utterance of the unknol'i'Il. woman, whatever it was, 
put in evidence by the prosecution in the case before us, if admissible 
at all, has its admissibility source in a main transaction which must 
be otherwise testirr.onially shown is a necessary corollary of' the 
doctrine of' u. s. v. Angell, 11 Fed. 34, 41, contained in the follow,. 
ing excerpt from the opinion of' the court: 

"Declarations accompanying and explaining the res 
gestae may undoubtedly be proved. l Greenl. 119-120, 
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and other elementary writers; Sessions v. Little, g 
N. H. 271. But such declarations are not admissible 
as part of the res gestae unless they in some way elucidate 
or tend to characterize the act which they accompany, or 
may derive a degree ot credit from the tact itself. Woods 
v. Banks, 14 N. H. 101. 

"Now, tor what were these declarations ottered? Not 
to explain or elucidate the transaction between the witness 
and respondent, but to show that certain persons had 
clubbed together to employ the respondent to get them some 
rum, and tor that purpose they were not competent. They 
were the declarations of the respondent himself, deriving 
no degree of credit from the transaction itself. such 
declarations were not the best evidence the case afforded. 
The persons clubbing to employ Mr. Angell might themselves, 
tor aught that appears, have been called, or one who did so 
club with the others. . 

•There is often great ditticulty in determining whether 
the declarations ottered are part of the res gestae; and, 
say the court, in Lund v. Inhabitants ot Tyngsborough, 'it 
is tor the judicial mind to determine, upon such principles 
and tests as are established by the law or evidence, what 
tacts and circumstances, in particular cases, come within 
the import ot the 1am. • g Cush. 42. In that case the 
declarations or a physician, made at the time or the e:xmn
ination or an injury, ottered to show the nature and extent 
ot the injury,-the examination, detached from the declara
tions, being unimportant and immaterial,-are inadmissible in 
evidence, not being a part of the res gestae, although the 
physician be dead at the time ot the trial. Lund T. Inhabitanta 
or T;yngsborough, 9 CUsh. 3&. 

"The principle seems to be this, as stated by Wilde, 1., 
in Haynes v. Butler, 24 Pick. 244: 'If the declaration has 
no tendency to illustrate the question, except as a mere 
abstract statement, detached from any particular tact in dis
pute, and depending entirely tor its effect on the credit or 
the person making the declaration, it is inadmissible.• 
l Stark. 47. Here the statement ottered to be proved was an 
abstract statement, and depending entirely on the credit ot 
the persons making the statement• (underscoring supplied). 

-7-
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The Massachusetts case cited in the penultimate paragraph 
of the foregoing excerpt is a leading case on the subject and 
contains a luminous exposition of the question here inTOlved. The 
Supreme Judicial Court of that State therein declared: 

"It is a well established principle of the law, that 
declarations whi~h form a part of the res gestae, and are 
to be considered as a part of the transaction, do not 
come under the head of hearsay, but are admissible as 
original evidence. 

* * • * 
"It is proposed, in the present case, to consider the 

subject somewhat more at large, and to endeavor to set forth 
and illustrate, with some particularity, the principles all.d 
tests by which this class of (Flestions must be determined. 

"If a declaration has its force by itself, as an ab
stract statement, detached from any particular fact in 
question, depending for its effect on the credit of the 
person making it, it is not admissible in evidence. Such a 
declaration 'Wl.>uld be hearsay. As where the holder of a check 
went into a bank, and, when he came out, said he had demanded 
its payment; this declaration was held inadmissible to prove 
a demand, as being no part of the res gestae. This statement 
was mere narrative, Wholly detached from the act of demanding 
payment, which was the fact to be proved. But when the act 
of a party may be given 1n evidence, his declarations, made 
at the time, and calculated to elucidate and explain the 
character and quality or the act, and so connected with it 
as to constitute one transaction, and so as to derive credit 
from the act itself, are admissible in evidence. The credit 
which the act or fact gives to the accompanying declarations, 
as a part of the transaction, and the tendency of the con
temporary declarations, as a part of the transaction, to 
explain the particular fact, distinguish this class of 
declarations from mere hearsay. 

"Such a declaration derives credit and importance, as 
forming a part of the transaction itself, and is included in 
the surrounding circumstances, which may always be given in 
evidence to the jury Yi th the principal fact. There must be 
a main or principal fact or transaction, and only such declara
tions are admissible as grow out or the principal transaction, 
illustrate its character, are contemporary With it, and 
derive some degree o:r credit trom it. 
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"The res gestae are different in different cases; 
and it is not, perhaps, possible to frame any definition 
which would embrace all the various cases, which may arise 
in practice. It is for the judicial mind to determine, 
upon such principles and tests as are established by the 
law of evidence, what facts and circumstances, in particular 
cases, come within the import of the terms. In general, 
the res gestae mean those declarations, and those surround• 
ing facts and circumstances, which grow out of the main 
transaction, and have those relations to it which have been 
above described. 

* * * * 
"Every case has its own peculiar distinctive res 

gestae; and to determine, in any particular case, whether 
or not there is properly any main fact, and what declara
tions, facts, and circumstances belong to it, as forming 
the res gestae, is often very difficult, requiring very 
careful consideration and nice discr1m1nation." 

The language of the decision in that case is no less pertinent: 
"There was, therefore, in legal contemplation, no main act li'ith which 
the declarations could be connected" (9 Cush. 36, 41-42, 44, 46). 

Williams v. Great Southern Lumber Company, 277 U.S. 19, decided 
by the Federal supreiue Court in 1928, involved an action brought by 
the Widow of Lem Williams to recover damages for the alleged unlawful 
killing of her husband~ Labor troubles in the city where the company 
operated had occasioned public disturbances and disorders and resulted 
in the organization of a volunteer police which at the time of the 
killing of Williams constituted a posse of peace officers to assist 
the city authorities in maintaining law and order and in serving 
warrants issued for the arrest of certain persons then in Williams's 
office. Says the court, "There was a direct conflict in the evidence 
as to what occurred when the posse reached Williems's office", and 
"A crucial issue in the case was whether the party that killed 
Williams was a mob, actine in concert with the company, which had 
gone to his office for the purpose of killing him; or whether it was 
a bona fide posse of peace officers sent by the chief of police and 
the commissioner of public safety to aid the officer in making the 
arrests" - in a word, whether the killing of Williams was unlawtul 
or necessary in the enforcement of law. On this issue plaintift 
was permitted to testify, over objection of the company, "that about 
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ten or fifteen minutes atter her husband had been killed and the 
last shot had been fired, she heard one Carson, a member of the 
volunteer police force, say that 'they had come to kill Lem 
Williams, and they had killed him'"• Of this statement of Carson, 
so put in evidence, the Supreme Court held: "The statement made 
by him as to the purpose the party had in coming, made after the 
killing.had taken plaC'8 and when the conspiracy, if one had existed, 
had accomplished its purpose, was hearsay, not part of the res 
gestae, and not admissible against the company". 

As to the admissibility of the utterance of the unknown woman 
in the present case, our conclusion is in essence perhaps best 
expressed in two decisions quoted aboTe and reading: "There was, 
therefore, in legal contemplation, no main act with which the 
declarations could be connected", and "Here the statement offered 
to be proved was an abstract statement and depending entirely on 
the credit of the persons ma.king the statement". The inarticulate 
outcn which disturbed the quiet of the hotel and waked the woman 
manager thereof on the night in question in no wise implicates the 
accused. Of itself, it is no evidence that he, or for that matter 
any guest in the hotel, was then disorderly. Some minutes thereafter 
he was f9und in his room, awake, fully dressed, quite orderly, but 
slightly intoxicated. To infer from such outcry, and the presence 
and appearance of accused in his room, on that occasion, that he had 
committed any particular disorder1y act requtres the exercise of the 
imagination rather than of ordinary reason. Therefore the case 
respecting (b) aboTe, putting out of view the utterance of the unknown 
woman to the hotel manager, is devoid of any main transaction testified 
to, wherefrom that utterance ce.n derive credit under the authorities 
cited above. It therefore falls under the condamnation of the hearsay 
rule, and as hearsay, must be excluded from the competent evidence 
in the case. Its exclusion leaves no substantial evidence Whereon 
to base a finding that accused was disorderly as alleged. 

Assuming for the sake of argument, without in the least con• 
ceding, that in the record of trial there is evidence of an assault 
upon the unknown woman• the main act or transaction - with which her 
extraJudicial statement to the hotel manager (whatever it was) impli• 
cating the accused can be connected, under the authorities cited, yet, 
in the language of the Federal supreme Court in Railroad Co. v. 
O'Brien, 119 u.s. 99, applicable here, "The raot remains that the 
occurrence had ended when the declaration in question was made"• such 
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being the case, "The better rule is that when the transaction is 
OTer, no matter how short may haTe been the interval and the 
assailant is absent, declarations by the assailed, even though 
subsequently deceased, are not part of the res geatae" (l Wharton's 
Crim. Ev. 503 n. and authorities cited). Also, in Callahan v. u.s., 
240 Fed. es3, decided by the Circuit Court or Appeals, Ninth Circuit, 
in 1g17, it appears that "the plaintiff in error and Grace Carey 
were the only witnesses who testified concerning what transpired 
between them. Their testimony was sharply contradictory, and the 
evidence or Laura Herrington was admitted tor the purpose ot 
corroborating the tei,timony of Graca Carey•. The case was one of 
rape committed upou a girl under the age of consent, whereof accused 
was convicted in the Territory of .Alaska, and the prosecution was 
required to prove only the act of sexual intercourse irrespective 
of the ~onsent of the girl. She testified to such consent and the 
commission or such act upon her person by accused in his house, upon 
one of several occasions when she had gone there for that purpose; 
that on this particular occasion accused gave her three dollars, and 
that "soon after going upon the street", after being •1n his house 
but a short time", she happened to meet her friend Laura Herrington 
to whom she related the occurrence. The latter, over defense 
objection, testified to the conversation, during which the fonner 
showed her three dollars said to have been received from accused. 
Moreover, the jury were instructed that if they believed beyond a 
reaso~ble doubt that Grace Carey made the statement so testified to, 
at her 1'irst opportunity to tell any person, and that the statement 
was ma.de inmediately atter leaving the house of the accused, it might 
be considered by the jury as a circumstance tending to sustain the 
truth of the testimony of Grace Carey as to what had just transpired 
between her and him. The opinion further states, "The testimony, 
although it was hearsay, is claimed by the govermnent to han been 
admissible as part of the res gestae"• The Circuit Court of Appeals 
held: "In the case at bar there is entire absence or circumstances 
to justify the admission of testimony such as that given by Laura 
Herrington. The statement of which she testified was made to her, 
not as a complaint, not as the expression ot outraged feeling, not 
under excitement produced by an external shock, but purely as a 
matter of interesting information in a casual conversation between 
two intimate friends". 

Cow,equently, on the primary and crucial question whether the 
evidence sufticies to prove that accused 'IW\s disorderly as alleged, 
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we unite in the opinion that there is a failure or proot ot that 
accusatory averment. 

5. This brings us to a consideration or the less important 
question, in the light of the evidence of record, whether the proot 
suffices as to (a) above, namely, that accused was, at a stated time 
and particular place, drunk to the disgrace of the service, in 
violation or the 95th Article of War. We dismiss trom consideration 
as entiTely lacking iij legal merit the impossible theory that accused, 
by his drunkenness on the night in question, slight as it was, 
offended against the 95th Article of War, which denounces conduct 
unbecoming an officer and a gentleman. The whole course or adjudicated 
precedent is against it (Cli 194503; 195373; 196063). It remains to 
consider the substantial question presented by the record of trial 
whether such drunkenness or accused (a retired officer) in the privacy 
of his hotel room at 1430 Larkin Street, San Francisco, at about 
three o'clock on the night or August 9-10, 1931, infringed that pro
vision or the 96th Article or War which makes •all conduct or a 
nature to bring discredit upon the military service" a military ottensa. 
While drunkenness in these circumstances is not a common law offense, 
to be drunk at any time in any place does constitute a criminal 
offense under the statute law of some of the States (Commonwealth v. 
Conlin, 68 N.E. 207; State v. Austin, 19 Atl. 117; State v. Bromley, 
25 Conn. 6). In Winthrop's Military Law (Reprint, 722 n.), the 
following quotation trom Bishop's Criminal Law appears: "Mere private 
drunkenness, w1 th no act beyond, is not indictable at the canmon law. 
•••Still the common law has always regarded drunkenness as being 
in a certain sense criminal. ***Our jurisprudence deems it malum 
in se". This authoritative writer in his exposition of drunke~ 
U amilitary Offense under the General Article quotes a pronouncement 
of General Crook as reviewing authority in G. C.M. o. 47, Dept. of the 
Platte, 1876, to the effect that "Drunkenness by persons in the 
military service is an offence against good order and military 
discipline whenever and wherever it occurs" (Reprint, 722). He adds: 

"And it has been repeatedly held in the General Orders 
that drunkenness, not on duty, is conduct to be charged 
under the present Article. There can indeed re.rely be an 
occasion when a soldier, or an officer, inc~ or at 
a military post, may become intoxicated, and thus 
incapacitated for p:roperly answering a call for duty, with• 
out rendering himself liable to be treated as an offender 
within the terms or Art. e2. Whether the act, when com-
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mitted under other circumstances, as where the party 
is at a station which is not a military post, or ie 
travelling, or is on a pass, etc., may properly be 
charged as a military offence, will depend upon the re
lation and effect, it any, which such act may haTe 1 under 
the circumstances, to the military service and upon 
military discipline• (Reprint, 723). 

It should here be noted that in the Code ot 1Ql6 (3Q Stat. 650-
670) the General Article was enlarged in scope, in the matter ot 
misconduct punishable by court-martial, by the addition or the clause, 
"all conduct ot a nature to bring discredit upon the military service". 
We are ot opinion that this clause must be given a reasonably liberal 
construction in keeping with its manifest purpose and verbal compre
hensiveness. And because persons under the influence ot liquor are 
oftentimes thereby rendered mentally blind to the rights or their 
fellows; or to be more explicit, because drunkenness involTes a 
deprivation or normal control of the mental and physical faculties 
and oftentimes makes persons in that condition a source ot potential 
trouble, mischief or harm to others; we are or opinion that all 
persons in that condition who are subject to the Articles or War are, 
in legal contemplation, punishable by court-martial therefor under 
the clause above quoted, it not thereby infringing some other punitiTe 
Article, whenever the drunkenness is l'Oluntary on the part or officer 
or enlisted man, irrespective or the offender's active or retired 
status or of the time or particular place or commission or the offense. 

As the evidence as a whole establishes that accused was drunk 
at the time and place alleged to the extent or inability to walk 
Without staggering, and that he was seen by several persons in that 
condition, we conclude as to (a} above that so much or the accusatory 
averment that accused was drunk at the time and place alleged to the 
disgrace or the service, in violation ot the 95th Article or War, is 
proved as involves drunkenness at that time and place in violation 
or the Q6th Article or War. 

A..8 accused was erroneously conVicted on incompetent and untrust
worthy evidence of conduct unbecoming an orticer and a gentleman in 
Tiolation or the 95th Article or War, whereon a sentence ot disnissal 
is mandatory, we are or opinion that the matter or commutation ot 
such sentence by the President as serving the ends ot justice accord
ing to law in the present case should be considered. However, in the 
determination or a proper punishment, his previous convic~ion (Ex. l) 
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while on the active list, on January 9, 1g31, of drunkenness in 
Tiolation of the geth Article of War as charged in four specifica• 
tions, should be given consideration. 

Upon careful scrutiny of the record of trial in the instant case 
we perceive therein no other question requiring notice here. 

e. At the time of trial accused was thirt,...eight years of age. 
The statement of his pervice as contained in the otficial Army 
Register is as follows: 

Cadet M.A. 15 June 14 tog J\lly 15; 2 lt. of Inf. 
22 Mar. 17; accepted 27 Mar. 17; l lt. 15 May 17; capt. 
(tamp.) 5 Aug. 17; capt. 9 Oct. 18; maj. 25 May 30. 
Retired J\lne 30, 1931, as maj. under sec. 24 (b) Act of 
J'une ,, 1920 (National Defense Act). 

7. For the reasons stated, the Board of Review is of the 
opinion that the record of trial is legally sufficient to support 
only so much of the findings of guilty of Specification 3 and of 
the Charge &j involves a finding that accused was, at the time and 
place alleged, drunk, in violation of the 96th Article of War, and 
legally eutticient to support the sentence. 

Judge Advocate. 

Judge Advocate• 

To The Judge Advocate General. 
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lat Ind. 

· War Department, .r.A.G.o.; DEC 21 rn31 • To the Secretary or War. 

1. Herewith transmitted tor the action or the President is the 
record or trial in the case or Major Harvey c. Kearney, u. s. A:rmy, 
Retired, together with the foregoing opinion or the Board ot Review. 

2. I concur in the legal conclusions eJ;Pressed by the Board 
ot Review, and accordi.J:,.gly recommend that only so much or the tindings 
ot guilty ot Speciricaiion 3 and ot the Charge be contirmed as 
involTes a tinding that accused was,. e.t the time and place alleged, 
drunk in violation ot the 96th Article ot War. 

Whether the sentence,~r dismissal should be confirmed is a 
matter which requires s•rious consideration. The court, at the time 
it adjudged the sentence, had just convicted the accused ot conduct 
unbecoming an orticer a:n4 a gentleman in violation or the 95th 
A.l'ticle ot War, and a sentence of dismissal was mandatory. Had the 
court properly convicted him only or heing drunk in violation ot the 
96th Article ot War, it could still have adjudged dismissal or a 
lesser sentence in its discretion. The ODUrt also had properly 
before it tor consideration a previous co~viction ot accused by 
court-martial in January, 1931, ot tour ottenses ot drunkenness in 
violation ot the 96th Article of War. Examination or this record ot 
trial shows that on J'uly 25, 1930, Major Kearney went with a Captain 
Merrill to the home or a civilian in Ce.spar, Wyoming, where a social 
"penny ante" poker game was played. Accused was drunk and was a 
"decided nuisance" in the game. No liquor was served at the party 
(Specification 1). On August 2, 1930, he was invited to accompany 
two ladies by automobile to a Girl Scouts' camp about ritty miles 
trom Caspar, Wyoming. He appeared all righ'\ when he entered the car 
but soon went to sleep and it was discovered that he Vi8.S drunk. Not 
wishing to take him to the Scout camp, the ladies let him out ot the 
car at a small town to get something to eat and picked him up on the 
way back. His condition then was better but he said that he had been 
arrested while they were gone (Specification 2). On August 10th, 
Major Kearney, accompanied a Mr. Walker and a lady 1,o a cab.S.A- on 
Caspar M,untain occupied by Mr. Hays, an attorney, and his wire. Re 
was drunk when he arrived there, and immediately proceeded to take 
liberties with the ladies and to make remarks to which they objected. 
On one occasion he urinated just out of sight, but within hljliring, 
ot the ladies. Finally he went to sleep and when Mr. Haya, in pack
ing up preparatory to leaving, took a blanket covering Kearney, he 
noticed that his pants were unbuttoned, and his pr1Tate parts exposed. 
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Just after leaving 
I 

eamp, Mr. Hays, incensed at Kearney's eonduet 
and his repeated derogatory remarks concerning the 1't>men, stopped 
the car, slapped Kearney's face, and told him to get out and 
tight. They did engage in a fight in the course or l'lhieh Kearney 
injured his ankle (Specification 3). The party drove on tor a 
time and then stopped at a spring to get water. At this time 
aeeused appeared to be drunk and uaed profane and obscene language 
in the presence of Rev. I. M. Berg, his wire and another civilian 
(Specification 4). 

I am eonTinced from a study of the two records of trial that 
the accused ia an undesirable type, unfitted to be carried on the 
rolls of the Army. A study of his whole record discloses nothing 
which leads to a contrary conclusion. I believe that the court, 
on conviction or drunkenness in violation of the 96th Article of 
War in the instant case, could and should have 1.m;posed the 
sentence of dismissal, and I recommend that the sentence be con• 
tinned. 

3. Inclosed herewith 1a a draft of a letter tor your signature 
transmitting the record to the President tor his action, together 
with a form of executive aotion designed to carry into effect the 
recom:nendation hereinabove ma.de should 1 t meet w1 th approval. 

The 
4 Incle. 

Incl. l - Record of trial. 
Incl. 2 - Opin. ot Bd. of Rev. 
Incl. 3 - Draft of let. for sig. 

of Secy. of War. 
Incl. 4 - Fonn of executive action. 
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CONFIDENTIAL 

WAR DEPARI'MENT 
The Adjutant General's Office 

Washington 

February 12, 1932. 

Subject: Trial of Retired Officers by General Court-Martial. 

Tos The Judge Advocate General, Washing~on, D. C. 

• The following extract from a recent letter of transmittal from 
the Secretary of War to the President inclosing the record of trial by 
general court-martial in ths case of ,an officer on the retired list is 
quoted for your information: 

" ••.•! ....disagree entirely with the fundamental basis of 
this trial. To my mind, it establishes one of the most danger
ous precedents that has confronted the Anny in its many years of 
j~risprudence. It, in effect, extends the general court-martial 
system to retired officers to practically the same extent t~at 
it does to active officers and to the practical exclusion of the 
civil police powers. It has been the immutable custom of the 
service tha_t officers when retired, unll'!ss sane extraordinary 
circumstances were involved linking them to the military estal:>
lishment or involving them in conduct inimical to the welfare of 
the nation, would be subject only to the police restrictions and 
jµrisp:rudential processes as the ordinary civilian. 

"In the present instance the accused, an officer on the re
tired list, .not 1n uniform or in any way connected with the mili
tary establishment, was drunk 1n his hotel room. The w,man mana
ger of the hotel telephoned•••• , and then the Emergency Hospital 
in•••• , to which call two policemen responded. They suggested 
that Major •••• be allowed to go to bed, but on the insistence of 
the manager of the hotel, took him to the police station and booked 
him as ••• for drunkenness. He was not brought to trial by the 
civil authorities. '!be military authorities, however, then pro
ceeded to apply the ,normal processes of the active service. This 
case would establish a precedent along such lines. 

"I believe it,to be fraught with danger in many ways, and I, 
therefore, recommend that the proceedings be disapproved for the 
reasons stated above. 

By order of the Secretary of 'War: 

(Signed) C.H. Bridges 
Major General, 

The Adjutant General. 

CONFI !ENTIAL 
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In the foregoing case.of Major Haney 

. C. Keame7, U. S •. Arm;r, Retired, the entire 

. proceedings, including the sentence, are 

disapproved. 

The White House, 

December )O, 19Jl. 

(Signed) Herbert Hoover 
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ii.AR DEPABTMENT 
In the Office of The Judge Advocate General 

Washington, D.C. 

JAN 14 1932 
CM 197115 

UNITED STATES ) HAWAIIAN SEPARATE COAST A.Rl'ILLffiY 
) BRIGADE 

v. ) 
) Trial by G.C.M., convened at 

Sergeant MARVIN H. FROELICH 
(5531511), Service Battery, 
54th Coast Artillery (AA). 

) 
) 
) 

Fort Shafter, T.H., September 
11, 1931. Dishonorable dis
charge and confinement for 

) two (2) years and eight (8) 
) months. Disciplinary Barracks. 
) 

HOLDING by the BOARD OF REVIEW 
McNEIL, CONNOR and BRENNAN, Judge Advocates. 

l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review, and found legally sufficient 
to support the sentence. 

2. Accused was tried on a rehearing upon the following charges 
and specifications: 

CHARGE I: Violation of the 93rd Article of War. 

Specification: In that Sergeant Marvin H. Froelich, 
Service Ba.ttery, 54th Coast Artillery, did, at Fort 
Shatter, T.H., on or about May 3, 1931, unlawfully 
enter the storeroom of the Regimental supply Office,' 
Mth Coast Artillery, w1 th intent to commit a 
criminal offense, to wit, fraudulent conversion, 
therein. 

CHARGE II: Violation of the 96th Article of War. 

Specification: In that Sergeant Marvin H. Froelich, 
Service Battery, 64th Coast Artillery, did, at Fort 
Shafter, T.H., on or about May 3, 1931, wrongfully 
and fraudulently convert to his own use, lawt'Ul money 
of the United States, ot the value of three hundred 
dollars ($300.00), the property of Leo c. Petchick. 
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Re pleaded not guilty to both charges and specifications, and 1ras 
found guilty of the Specification, Charge I, and said Charge, and 
not guilty of Charge II and its Specification. No evidence of ~revious 
convictions was introduced. lie was sentenced to dishonorable discharge, 
forfeiture of all pay and allovances due or to become due, and con
finement at hard labor for three years. The reviewing authority 
approved the sentence but remitted four months of the confinement 
imposed, designated th~ United States Disciplinary Barracks, Alcatraz, 
California, as the place of confinement, and forwarded the record for 
action under A.W. 50i. 

3. It is noted that the rehearing record does not contain a 
transcript of the testimony of Staff Serseant William c. Littlewood, 
Service Battery, and Corporal Thomas c. Page, Battery G, 64th Coast 
Artillery, witnesses for the prosecution. However, it does show that 
the testimony given at tte original hearing by these two witnesses, 
who were, it seems, &t distant places on the date of the rehearing, was 
read in toto before the couTt by the trial judge advocate in the 
presence~accused e.nd his counsel as a part of the evidence for the 
prosecution on rehearing under the provisions of paragraph 117 b, 
M.C.M., that defense counsel expressly abstained from objection-to 
such introcuction of the same, and that proof of the orieinal record 
was made by stipulation between prosecution and defense (R. 13, 18-20). 
Also, the records of original hearing and rehearing are bound together 
as required by paragraph 85 .£,, u.c.M. Under tte circumstances shown, 
we regard the testimony of these two witnesses as contained in the 
former record as available on appellate review for purposes of proof 
in the case to the same extent as on the nehearing itself. There was 
a substantial compliance with a.w. 33 and the Manual for Courts-Martial 
for adjudication purposes; and, on the showing above stated, we are not 
concerned with the omission to make the record of testimony of these 
witnesses a physical part of the rehearing record. We find in that 
record• by reason of that omission, no legal obstacle to adjudication 
of the case under A.W. 50i or invalidating insufficiency or error within 
the contemplation of that Article. See and compare CM 192451 (Hajek). 

4. As the accused was convicted on one specification and acquitted 
on the other, both of which involved, as the evidence shows, the same 
fraudulent conversion, the record of trial may be said to present the 
question whether the inconsistency in these findings bas the legal 
effect of invalidating the conviction on the Specification of Charge I 
and said Charge. We unite in the opinion that such is not the case. 
While the precise question before us would seem to be an open one in 

-2-
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military justice administration, in the field or Federal criminal 
procedure the better rule on principle and authority is that incon
sistent verdicts or guilty and not guilty in the same criminal pro
ceeding do not vitiate the ronner {Dealy v. u.s., 152 U.S. 542; 
Huffman v. u.s., 259 Fed. 335; Athe.nasius v. U.S., 227 u.s. 326; 
Roark v. U.S., 17 F. {2d), 570; Hopkins Federal Criminal Law, p. 22, 
and other authorities there cited). It follows, therefore, that in 
the instant case the findings or not guilty or Charge II and its 
Specification in no wise affect the findings or guilty ot Charge I 
and its Specification. 

5. With respect to the latter, the evidence or record establishes 
that accused received more than $300.00 belonging to one Petchick, on 
May 1, 1931, for safe-keeping during the latter's pleasure, the money 
to become the property of accused in event or Petchiok's death from a 
certain surgical operation, and while in the possession or accused to 
constitute a tund wherefrom accused could borrow to any extent desired. 
Accused on Saturday, May 2nd, placed at least $300.00 of this money 
in a field safe in the storeroom of the Regimental Supply Office, 64th 
Coast Artillery, at Fort Shatter, T.H., to which safe he did not have 
access, as the only keys thereto were kept in the possession of Sergeant 
Littlewood, in charge of the Regimental SUpply Office, who permitted 
the safe to be used for the purpose and who held the money in the 
locked safe for and as agent of accused. Sometime thereafter and not 
later than about midnight of Sunday, May 3rd, accused, without the 
knowledge or consent of anyone, broke into the room in which the safe 
containing the money was kept, broke the lock on the safe, and removed 
therefrom the aforementioned money, thereby accomplishing his intent 
in entering such room, and thereafter stated in substance that such 
entry and breaking had been effected in his absence from the building 
(in another room of which he had sleeping quarters) and without his 
knowledge, and that the money in question had disappeared. 

These facts are established by the evidence of record (including 
the extrajudicial statement of accused (Ex. A) that, in effect, he 
was solely responsible for "robbing the safe in the regimental supply 
room" of a "sum of money amounting to $300.00" intrusted to him for 
safe-keeping by a civilian named Petchick), and they are sufficient 
for adjudication purposes to support Charge I and its Specification. 
They suffice in our view of the law as enunciated by the Federal 
Supreme Court to make a case of "fraudulent conversion" within the 
averment of such Specification, which is to say, of embezzlement within 
the contemplation of ~.w. 93 (Moore v. u.s., 160 u.s. 268; Grin v. Shine, 
187 U.S. 181, 195-196; CM 195772, Wipprecht). Here, the accused, aa 
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to the money placed in his hands tor sate-keeping, had nothing more 
nor less than possession thereo:r through his agent, Littlewood, 
notwithstanding on the one hand his right to borrow,there:rrom at 
pleasure, and on the other his placing the money in'a locked sate 
to which only Littlewood had the keys. And clearly such right to 
borrow did not confer upon him the right to make a concealed and 
deceptive conversion thereo:r to his own uss. The act or conversion 
here committed, shot through with intent to defraud, constitutes 
embezzlement denounced in the 93d Article of War. Therefore we 
conclude that the fraudulent conversion or embezzlement element ot 
the specification under consideration (which must appear in the to:rm 
ot an intent, at least, to constitute the housebreaking charged) 1a 
proved in the instant case. 

The facts above recited also suffice, in our opinion, to make a 
case of housebreaking, as charged in the Specification under con
sideration in violation of A.W. 93. The of'fense ther'e denounced by 
mere denomination is that created and defined by Act ot Congress of 
March 3, 1901, (31 Stat. 1323) in respect of the District ot Columbia 
(District ot Columbia Code, 1g2g1 sec. 55, p. 43), which may be 
committed by entering any room with the requisite criminal intent 
and as to which "it is not essential that there be a breaking• 
(M.C.M•• 1928, p. leg; M.C.M., 1921, pp. 420-421). It is immaterial 
therefore whether there was entry by breaking into the room wherein 
the safe was kept when accused removed therefrom the aforementioned 
money or whether the door lock was subsequently broken to divert 
suspicion from himself as the author of the cr1m1nar act charged. It 
is enough to support a conviction in this case that he entered afore
said room with intent and purpose to f'raudulently lay hands on the 
money intrusted to him then in the sate. That intent made the ent17 
unlawful within the intendment of "housebreaking" in Article of War 
g3. See on the subject of' unlawful entry as controlled by intent, 
People v. Barry, 2g Fae. 1026, and People v. Brittain, 75 Pac. 314. 

e. For the reasons stated, the Board of Review holds the record 
of trial legally sufficient to support the findings of guilty ot 
Charge I and its Specification and the sentence. 

, Judge Advocate. 

·~ J'udge Advocate. 
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Jlilit&ry Juat1ce WAR DEPARTMENT 

C.M. 197230. OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON 

DEC 19 1931 

U?il'l'ED S'l'.I.TES J iIGHTH COEPS AREA. 
) 

T. ) 'l'ri&l b7 G.C.Y. convened at 
J Fort Crockett, Te.xa.s, September

Private CLAOI>E '1'. lruFl1' ) 21, 1931. Dishonorable discharge 
(63Z3385), Regimental Read- ) and confinement for seven (7) 
quarters and :Band, 20th ) years. Diacipll.nary Barracka. 
Infantry. ) 

ROLDING by the BO.I.BD OF REVIEW 
McDIL, CONNOR and BREmU?i, J'a.0&9 Advocates 

OliIGilU.L ll.AMI?lATION b7 KINJ.UH, J'a.dge Advocate 

l. The record of trial in the case of the soldier named above 
baa been examined by the Boa.rd of Review. 

2. The evidence introduced by the prosecution 1n proof of the 
larceny and the embezslementa charged in the· spec1ficat1on1 under 
Ch&rgea II and III, consisted entirely of depositions and pawn
broker•' report,, introduced without objection by the defense. None 
of the articles was before the court. 

The subatantia.l question of law presented by the record con
cerns the proof of value of the article, embez1led or stolen, &I 
that Ta.lu.e 1a made the meal'llre of the confinement impoaable b7 para
graph 104 c, Manual for Courta-Martial 1928 (Table of Puniahment1). 
The meager-proof a, to value contained in the record h ata.ted belows 

Specification l, Charge II. Dilapprond by reTie,ring authorit7. 

Specification 2. This ehotgun and the one referred to 1n Speci
fication 3 were purehaeed by the comp&n3 in .l.uguet, 1927, at a coat 
of $58.45 each (Ex. c, D). A pawnl>roker loaned $8.00 on it on April 
27, 1931, stated that he would not have loaned any more, and tlat it 
n.1 ,rorth $12 or ~15 (Ex. J, K). 

Specification 3. Coit $58.45 in Augt1rl 1927 (h. D). Pawned 
May 2, 1931, for $9.'15 (Ex. L, U). No tTid.ence a, to present value, 
but cannot be considered of greater value th&n the one referred to 
1n Specification 2, which wa.1 purchB.Hd at the same time and n1 
aaid to be worth $12 or il3. 
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Specification 4. Violin, the property of PriT&te Ycxler. A 
pawnbroker loaned ~5.00 on this violin on l;ay 2, 1931, and said he 
would not have loaned. any more (Ex. 0). Private Brahen, Band, 20th 
Infa.ntry, ide~tified a violin in the possession of Lieutenant Willis, 
which had been recovered from a pawnehOp, as the property of Private 
Yoder and said the violin and case were "worth about ~.OO" {Ex. G). 

Specif'ication 5. Saxophone, property- of Technical Sergeant E.O. 
:Ba.ndel. The owner teatified the value was •about $100" (Ex. s). It 
was pawned on May 1, 1931, for $15.00. The pawnbroker said no more 
would have been loaned on it (Ex. Q, R). 

Specification 6. A civilian auit. 'l'he court reduced tle value 
from i20 to ~10 to conform to te1timony of owner (Ex. s). 

Specification, Charge III. A violin, property of United states. 
The court reduced the value from ~24 to f2l.3l, shown. to be the go-rern
ment list price, on June 20, 1931, o! a violin with bow and case (Ex.
T). It was pawned on April 24, 1931, for i1.26, and the pawnbroker
testified he would have loaned no more on it (Ex. L, N). 

The statements of value contained in the depositions of Captain 
Stubbs and Ba.ndlead9r Zepf (Ex. C and E) are not considered of probative 
value since it 11 evident they were merely stating list or c~imed price•
and not testifying a, to present value. 

3. Considering the foregoing evidence, the Board of ne•iew 11 of 
opinion that the two shotguns (Specifications 2 and 3, Charge II), and 
the government violin (Specification, Charge III) are not proven to be 
of a value greater than $20 each, and the confinement adJudged as to 
each of these three specifications cannot exceed six months for each. 

The testimony of Sergeant Bandel that the value of his saxophone 
(Specification 5, Charge II) was about JlOO, end of Private Brahen 
tha.t Yoder's violin and caae (Specification 4, Charge II) were worth 
about $50, must be accepted on appellate review as 1Uff1c1ent proof o! 
the valuea atated, but in view of the nature of this evidence, and con
sidering that but ~15.00 waa loaned on the saxophone and but $5.00 on 
the violin, and tba.t the pawn brokers teati!ied the.t they would he.ve 
loaned no more, the court or the rniewing authority should have reduced 
the value of the saxophone to not more than f60.00 and the violin to not· 
more than $20.00. 

4. For the foregoing reasons, the Board of ReTiew holds the record 
of trial legally sufficient to support only so much of the findings of 
guilty of Specifications 2 and Z, Charge It, and of the Specification, 
Charge III, as involves findings that accused did, at the ti111e and place 
alleged, felonioualy embezsle the two shotguns and the government violin, 
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each ot some value not greater than ~20.00, legally sufficient to 
811pport all the other approved findings of guilty, and the sentence. 

~~ Judge .ldvocate. 
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llllitary Justice 
c.u. 197230. lst Ind. 

OEC 191931 
War Department, J.A.G.o., - To the Commanding General, 
Eighth Corps Area, Fort Sam Houaton, Texas. 

l. I concur in the foregoing holding of the :Soard of Rniew and, 
for the reason• therein atated, recommend that onl1 so much of the 
findings of' gllilty of Specifications 2 and 3, Cllarge II, &nd of the 
Specification, Charge III, be approved &I involves findinga that ac
cused feloniously embe1sled the two shotgans and the goTernment violin, 
each of some valu not greater than i20.00. You are adviaed that, 
thereupon, you will have authority to order the execution of the 1en
tence. 

2. Because of the meager and uns&tilfaoto17 evidence of value, 
I also recomnend that only ao much of the findings of guilty of Speci
fications 4. and 5, <..'"barge II, as involves findiIJEI that &cCUHd, at 
the times and place alleged, feloniously embezzled one violin, properiy 
of Private roder, of a value not in excess of f20.00, and one B&Xophone, 
property of Sergea.nt :Sandel, of a value not in excess of i5U.OO, be 
approved and that the sentence be reduced so as not to exceed dishonor
able discharge, forfeiture of all pay and allowancH due or to become 
due, and confinement at bard labor for four and one-half years, the 
ma.ximum confinement authorised for ~he offenses with the values a1 
stated above. 

3. When copies of the published. order in thil case are forwarded. 
to this office together with the record of trial, which is returned 
herewith, they should be accompanied by the foregoing holding and this 
indorsement. ~he file number of the record in this case 1n this office 
is 197230. For convenience of reference and to facilitate attaching 
copies of' the published order to the record in this case, please place 
that number 1n brackets at the end of the published order as follow11 

(J.A.G.o. No. 197230). 

IJJ~f I 1! r11,. • JJE·c '} 2 
l&JR ~·"· 11.Ji ..,,~' "' - l.J.l.B1i~.!.DEC 2 21981 

Inol. The 
record of trial. 

l 
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'\'!AR DEFA..1mi2NT 
In the Office of The Judge ~dvocate General 

Washington 

Military Justice 
CM 197243 Nov 2 71937 

UNITED STATES ) FIRST C.AVALRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Fort D. A. Russell, Texas, October 

Private NEIL H. THOMPSON ) 27, 1931. Dishonorable discharge
(e812548), Ma.chine Gun ) and confinement for one and one
Troop, 1st Cavalry. ) half (li) years. Disciplinary 

) Barracks. 

HOID ING by the BOaRD OF REVIEW 
McNEIL, CO:t.1NOR and BRENN.lli, Judge .Advocates. 

ORIGDJ.AL EXAMIHATION by JONES, Judge Advocate. 

1. The record of trial in the case of the soldier nruned above 
has been examined by the Board of Review and found legally aufficient 
to support the findings. 

2. The larcenies of the blanket and bridle, less bits, property 
of the United States, and of the bits, property of First Sergeant 
Ferguson, were properly laid from a technical viewpoint under the 94th 
Article of War and the 93d Article of »ar, respectively. The evidence 
sustains the finding of guilty as to each specification and charge. 
Eowever, under the rule stated in the Manual for Courts-Martial, 
paragraph 149 .a,, page 171; the larceny of the several articles described 
in the specifications was one transaction and constituted a single 
larceny although the articles were in part property of the United States, 
and in part property of Sergeant Ferguson. The total value of the 
stolen property was less th.an $20.00, for which larceny the maximum 
limit of confinement is six months, and a greater period of confinement 
is not authorized by allegations of separate ownership. For the wrongt'ul 
disposition of government property of the value of $11.82 the maximum 
confinement authorized is six months. Therefore, the maximum sentence 
which could have been imposed upon accused for the offenses of which 
he was convicted was dishonorable discharge, total forfeitures and 
confinement for one year. 

3. Fo~ the reasons hereinabove stated, the Board of Review holds 
the record or trial legally sufficient to support only so much ot the 
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sentence as involves dishonorable discharge, forfeiture of all 
pay and allowances due or to become due and confinement at hard 
labor for one year. 

~£/ (_~'JUdge Advocate, 

~b-Q.... ·•~Judge Advocate. ~~ 
rt,,o~,._ ......, Judge Advocate. 
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WAR DEPAR'!Ymr 
In the ottice ot The Judge Advocate General 

Washington, n.c. 

CM 197396 

UNITED STATES ) SECOND nmsION 

T• 
) 
) Trial by o.o.M., convened at 
) Fort Sem Houston, Tena, 

Private DANIEL E. CHRISTOPHER, ) November 13, 1931. Dishonor
3'r. (e8ll843), Be.tte17 B, · ) able discharge and "°ntine
12th Field Artille17. ) mant tor nine (g) months. 

) J'ort Sem Houston, Texas. 

HOLDING by- the BOARD OF REVIEW 
McNEIL, CONNOR and BRENNAN, Judge AdTocatea. 

l. The record ot trial in the case ot the 1oldier named abOTe 
has been examined by the Board ot Review. 

2. The accused was tried upon the following charges and epeci• 
t1cat1onaa 

CliA.RGE I: Violation or the 94th Article ot War. 

Specification: In that Private Daniel E. Christopher, :rr., 
Battery B, 12th Field Artille17, did, at Fort Se.m 
Houston, Texas, on or about October le, 1931, 
feloniously- take, steal and carry- away one (l) blanket,· 
w.o.D., ot the Talue or about $2.50, property ot the 
United States turnished and intended tor the military 
1ervice thereof. 

CHARGE Ila Violation ot the 96th Article or War. 

Specification ls In that Private Daniel E. Christopher, :rr., 
Battery B, 12th Field Artillery, did, at Fort Sam 
Houston, Texas, on or about October le, 1931, YrO?J&
tully introduce into quarters intoxicating liquor, to 
n ta tour (4) pints ot whiskey, and twelve (12) pints 
of beer. -
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51>ecirication 2: In that Private Daniel E. Christopher, Jr., 
Battery B, 12th Field Artillery, was, at Fort Sam 
Houston, Texas, on or about October 16, 1g31, drunk 
in quarters, to wit: Battery B, 12th Field Artillery, 
Fon Sam Houston, Texas. 

He pleaded not guilty to, and was round guilty ot, the charges and 
specifications and was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to become due, and 
to be confined at hard labor tor nine months. The reviewing authority 
approved the sentence, designated Fort Sam.Houston, Texas, as the 
place or confinement, and forwarded the record of trial pursWUlt to 
Article of War~. 

3. The principal question presented by the record ot trial 1• 
whether or not the evidence .JUstains the finding or guilty or Charge I 
and its Specification. There are two essential elements in the crime 
of larceny; first, the taking must be actually or constructively b7 
trespass, and second, there must be an intent permanently to deprive 
the owner ot his property in the thing taken. The Board ot Review 1a 
ot opinion that the evidence in this case tails to sustain the tindiDg 
that the taking of the blanket by the accused was a trespass. The 
material evidence bearing upon this point establishes that prior to 
November 9, 1929, tour olive drab blankets, the property of the 
United States, furnished and intended for the military service thereof, 
were issued to the accused (R. 9,10). The evidence turther discloses 
that prior to the middle of October, 1931, the equipment of the ac
cused was tu:rned in to the supply room ot his organization because 
of the tact that he was absent from his organization, sick in hospital 
(R. 10,13,14), and that sometime thereafter the property of the ac
cused so turned in was checked and it was discovered that there was 
only one blanket present; in other words, that there was a shortage 
ot three blankets. In connection with this shortage the evidence 
introduced on behalf of the prosecution discloses that on or about 
September 16th, the accused took an olive drab blanket of the usual 
govermnent issue type to the home ot a Mrs. Myrtle Collins, 814 North 
New Braunfels Avenue, San Antonio, Texas, and attempted to exchange it 
tor some beer; that Mrs. Collins declined to accept the blanket in. 
exchange tor the beer although she did giTe the accused a dozen bottles 
of that beverage; and that the accused thereupon left the blanket at 
Mrs. Collins' house, saying that he would return tor it later (R. 22-26). 

~. 
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~. It is clear trom the evidence that the original taking ot 
the blankets by the accused, in other words, his custody or possession, 
was lawtul. There is no evidence that at the time ot obtaining 
possession ot the property, many months prior to the ottense cbarged 
in this case, the accused had the intent to convert it to his own 
use. Thus there is no au~h fraud in obtaining the property as to 
make the original taking a const~ctive trespass. The only theory 
upon which the finding ot guilty ot larceny in this case may be sus• 
tained.is that ot a 09nstructive taki:ng, founded on the fact that the 
accused received the blanket to use, care tor, or employ tor a specific 
purpose in the service of the govermnent, the government retaini:ng 
possession ot the blanket and the accused baving merely a naked 
custody thereof. 

Many articles of equipment issued to a soldier are issued for 
such temporar.Y use and for use so directly in the service ot the 
gonrmnent that it requires no diacuasion to establish, under the 
doctrine ot the earlier cases, that the soldier has only custody ot 
the same and that the conversion of such articles constitutas a trea• 
pass against possession and therefore larceny at the common law. In 
such case the control ot the soldier over such articles 1• so alight 
as to 8Jll0unt to custody merely and not to possession. Among such 
articles are small arms, that is, rifles and pistols. The customs 
ot the service and the regulations require that small al'm.8 when not 
in actual use be kept in authorized arms racks or chests equipped w1 th 
hi:nges and locks tor the sate-keeping ot such arms. In ordinary 
peace-time garrison operation and training such arms are issued to a 
soldier for a very limited time and a very 11m1ted purpose. Thus, 
they may be issued tor a tour ot guard duty, or tor instruction in 
their use, or tor purposes ot inspection. The soldiers to whom they 
are issued are under the constant supervision of a coillllissioned or 
noncommissioned officer. In these cases the arms are returned to the 
proper racks or chests as soon as the purpose ot the issue has been 
accomplished. The soldier's control ot the arms iq normally so 
slight as to negative the idea ot possession and to constitute at the 
most that naked torm ot custody which at the 00I11110n law may ooexisi 
with a larcenous conatructiTe taking by the thief. For these reasons, 
the conversion ot small arms issued tor limited times and purposes 
has been held to constitute larceny thereof. CU: 16~50 (Patterson); 
CM 168689 (Roovers). On the other hand, clothing and many articles 
or equipment, such as raincoats, toilet set~. chevrona, blankets, 
sheets, etc., are issued to a soldier for indefinite periods, otten 
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for an entire enlistment, and are used primarily for the comfort 
and well-being of the soldier to whom issued. He exercises con
siderable discretion in their care and use. It would be stretching 
the doctrine of "naked custody" too far to hold that the soldier's 
control of clothing and such articles of equipment as are listed 
above does not constitute possession as distinguished from bare 
custody ot the property.,, 

For the foregoing reasons, the Board of Review holds that 
since no trespass against possession is shown by the evidence in 
the present record, the conviction of larceny cannot be sustained. 

~. By the conclusion that the evidence tails to sustain the 
finding ot guilty of larceny 1n this case, we are brought to a 
consideration ot the substantial question of law presented by the 
evidence of record, whether the proved misappropriation ot the 
property 1s an offense included in the accusatory ave:rment ot larceny 
in the Specification of Charge I. A caretul examination ot decided 
ca.ees discloses that the question is still an open one in military 
justice administration, notwithstanding a legal sutriciency holding, 
w1 thout opinion, in CM 147022 (l.llrpb.y) and dictum in CM 19300~ 
(Simpkins). 

· At the outset, we dismiss trom consideration, as not contributory 
to a solution ot the question before us, the course of decision in 
the tew States having a specific statutory provision to the effect 
that upon an indictment charging larceny a conviction may be had tor 
embezzlement (State v. Rosefel t (Mo.)• 184 s.w. go4; State v. Thompson 
(Mo.}, 46 s.w. lgl; State v. Cornwall, 88 llo. A.,p. 1go; State v. Baldwin 
(Ia.), 30 N.W. 476; Huntsman T. State, 12 Tex. APP• 619). No such rule 
obtains either by statute or judicial decision in the field of Federal 
crimine.1 law and procedure. There, the conviction tor an ottense 
included in the accusation is limited to ~necessarilz included therein 
~to~ attempt~ commit~ offense charged, under R.s. l03t5, ae 
the statute has been construed by the Federal supreme Court in Spart T. 
u.s., 156 u.s. 51, 63. On the question of the averment requisites in 
the offense ot misappropriation of property now under consideration, 
an instruct1Te case is that of Evans Te u.s., 153 u.s. !584 9 5871 in
volving the sutficiency ot an indictment for wilful misapplication ot 
national bank funds, under R.S. 5209, wherein the Supreme Court said: 

"The crime must be charged with precision and 
certainty, and every ingredient of which it 1s cocyosed 

' 
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:muat be accurately and clearly alleged. United Statea 
T. Cook, 17 Wall. 168, 174:; United States v. Cru1kshallk1 
92 u.s. 542, 558. 'The tact that the statute in queatioa, 
read in the light ot the comon law, and of other statutes 
on the like matter, enables the court to inter the intent 
ot the legislature, dou not dispense w1 th the necesaity 
of alleging in the indictment all the taot• neceaaa17 to 
bring the case Within that intent.• United States v. 
Carll, 10~ u.s. e11. 

"Even in the cases or misdem.eanon, the indictment 
111St be tree trom all embiguity, and leave no doubt in the 
minds or the accused and the court of th• emct ortence 
intended to be charged, not only that the former may know 
what he is called upon to meet, but that, upon a plea of 
former acquittal or conviction, the record 'IIJIJ.Y show with 
accurac1 the emct offence to which the plea. relates.• 

l

~plJillg the principle thus enunciated to the words, "feloniously 
take, steal and carry away•, in the present case, we find little 
l'OODl :tor argument concerning the notion that these words carry in 
their content anything dissociated trom a wrongful taki11g or the 
property in question. Analysis of either their technical or 
ordinary meaning. shows that they do not. Their underlying concept 1s 
that ot a taking of property from the possession of another• the 
dietiAotive teature or larceny as opposed to criminal appropriation 
ot property placed in the hands or the ortender. See R.s. 535&; 
7ederal Penal Code, sec. 287; u.s. Code, Title 18, sec. 466; R.s. 6'90; 
federal Penal Code, sec. 89; u.s. Code, Title 18, sec. 175; 4 Bl. Com., 
229-~2. Blackstone, supra, declares COl!mOD law larceny to be "the 
felonious taking, and c&r17ing away, ot the personal goods ot another• 
rt,epit et asportaTi t in the old law-latin•), and addu "It mu.st be 
a taking. This implies the consent or the owner to be wanting. There../. 
tore no delivery of' the goods trom the Ol!Iler to the ottender, upon J 
tl"Qat, can ground a larceny•. This is the sum and substance or the 
tw:l4ernental dirterence between larceny and embezzlement as laid down 
by Ille Federal SUprame Court in the two modern cases or Moore v. u.s., 
leO u.s. 2oa. 2e9-270. and Grin v. Shine, 187 u.s. 181, 1Q5, l9e. 
Ia the latter, the court declared: 

"These cases are atrictl.7 in line with that or 
~ v. United States, 160 u.s. 268, in which we held 
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that 'embezzlement is the traudulent appropriation ot 
property by a person to whom such property has been 
entrusted, or into whose hands it has lawtu.lly come. 
It ditters trom larceny in the tact that the original 
tak:iil8 of the property was lawtu.l, or with the consent 
ot the owner, while in larceny the felonious intent 
must have existed at the time of the tak:iil8•'" 

In the light of the authorities cited, our conclusion on the 
question before us is that the descriptive words in the accusation, 
•feloniously take, steal and carry away", indivisibly signify and 
contain the inexpugnable element of a takiil8 of the property in 
question by the accused, and do not impliedly include the appropria• .. 
tion thereof by him, either fraudulent or wroD8fU!. 

6. In the administration of criminal justice by the Federal 
tribunals in recent years we find the old theory of constructive 
takiil8 in larceny giviil8 way to the more workable doctrine or the 
modern landmark cases ot Moore v. U.s. and Grin v.: Shine, supra, 
which fix the elements of embezzlement and which, in effect, obliterate 
any distinction between bare custody ~ po8888Sionon .!!:!, part 2f lli 
offender!!.!. requisite~ embezzlement. Illustrative cases are 
Schel.4 v. 11.s., 261 Fed. 593, 595; Cooper v. u.s., 30 F. (2d), 567, 
'5$&; Weinhandler v. u.s., 20 F. (2d), 359, 361. On the authority ot 
all these cases, and to simplify the whole process of adjudication 
of cases of fraudulent appropriation of property whether in the custody 
or the possession of the offender, it may be affinned as a tact ot law 
that whenever the property ot another passes into the custody or the 
possession ot him to whom it is entrusted or lawfully delivered and 
who fraudulently appropriates the same, not manifesting the intent to 
do so when the property is received by him, such fraudulent appropria• 
tion is punishable as embezzlement within the contemplation of that 
offense as denounced in Article of War 93. See hereon CM 148528 
(J"acobs); 155621 (Drezner); 170613 (Williama); l93li5 (Cuanaugh)i 
195772 (Wipprecht); 196960 (Anderson); and the consonant exposition 
ot "Embezzlement" in paragraph 149 .!!_, Manual for Courts-Martial. 

7. For the foregoing reasons, the Board or Review holds the 
record of trial legally insufficient to support the approved fin.ding• 
ot guilt:, or the Specitioation of Charge I and said Charge, legally 
sufficient to support the findings as to Charge II and ita 'tnro 
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speoitioations and legally sutticient to support only so much or 
the sentence as includes confinement at hard labor tor three 
months and fifteen days and torl'eiture ot pay ot $14:.00 per month 
tor three months. 

, "". / ./ ~ /";')
/ ~. ~ ....~ Judge Advocate. 

C?:~, Judge Advocate. 
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WAR DEPART.MEN'l' 

In the Ot:Uce ot The Judge .A.dTocate General 
Washington, D.C. 

'DEC 24 1931 

) UNITED S'l'ATES MILITARY AC.&I>Jm' 
) 
) Trial 'bJ G.C.X., ecmftDe4 
) at 'lest Poillt, Nn York, 

cadet NORMAN L. MINI, ) November 5, 1~. 
Second Class, United ) Dismissal. 
States Corps ot Cadets. ) 

OPINION or the BOARD OF REVIEW 
McNEIL, CONNOR and BRENNAN, Judge AdvocatH, 

ORIGil'UL XXAidlNATION by GUERIN, Judge Advocate, 

l. The Board or Review haa examined the record ot trial in t.Jl• 
case ot the cadet named above and submits this, ita opinion, to 
The Judge Advocate General. 

2. Accused was tried upon the following charges and specitioa
tiona: 

CHARGE I: Violation ot the 95th Article ot war. 

Specification: In that Cadet Norman L. Mini, 
Second ClaH, United Statea ·corps ot Cadets, 
was on or about the 24th day ot October, U3l, 
on a public atr~et, New Haven, Connecticut, 
drunk while in uniform. 

CHARGE II1 Violation ot the 9eth Article ot war. 

Specification: In that Cadet Nonnan L. Mini, 
Second Class, United Sta.tea Corps ot cadet,, 
did, at New Haven, Connecticut, on or about the 
24th day of October, 1931, dril3lc into:z:icatill& 
liquor in violation ot paragraph 132, Regula• 
tions tor the United States Militarr .A..cadlllf• 
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He pleaded not guilty to Charge I and its Specification and guilty 
to Charge II and its Specification, e.nd was found guilty of both 
charges and both specifications. No evidence of previous convictions 
was introduced. He was sentenced to be dismissed the service. The 
reviewing authority approved the sentence and forwarded the record 
for the action of the President under the 48th Article of War. 

3. The essential facts in this case are clearly established 
by uncon:tradicted evidence. Indeed, most of the facts are not in 
dispute. The witnesses for the prosecution were First Lieutenants 
Daniel DeBardeleben, Cavalry, William E. Crist, Infantry, Philip E. 
Gallagher, Infantry, and George E. Bruner, In!antry, all tactical 
officers at the United States Military Academy, N.ajor Don G. Hilldrup, 
Medical Corps, and Private William T. Conway, Medical Department. 
From the testimony of these witnesses the facts appear to be sub
~tantially as hereinafter stated. 

On October 24, 1931, the Corps of Cadets went from West Point, 
New York, to New Haven, Connecticut, to attend a football game be
tween the team.a representing, respectively, the United States Military 
Academy and Yale University, in the Yale Bowl (R. e,s,12,15,22,28). 
The Corps dined at about noon in the Yale dining hall and inmediately 
thereafter was formed in the street in front of the hall to march to 
the Bowl, a distance estimated at about a mile (R. 7,9,13,16). The 
accused had been granted permission to dine with friends at the Taft 
Hotel and consequently did not have dinner with the Corps (R. 9,10; 
Pros. Ex. A.). He was somewhat late in returning and found the Corps 
already practically formed. He was running and succeeded in getting 
into his place in rallks with L Company just before the march started 
(R. 7,13,15,16). L Company was next to the last in the column (R. a). 

As he was running to join his company he passed Lieutenant 
DeBardeleben (R. 7), in charge of L Company, Lieutenant Crist, in 
charge of another company (R. 13), and Lieutenant Gallagher, whose 
duty it was, as adjutant, to get the entire Corps under way (R. 16). 
A.a accused passed Lieutenant DeBardeleben he came from a run into 
a walk and saluted, then resumed his running. Lieutenant DeBardeleben 
testified that accused at this time presented •e. sanewhat disheveled 
appearance•, with his cap on the back of his head (R. 7), his oe.pe 
not turned be.ck, e.nd his coat collar partly turned up, and that when 
he came to a walk: to salute he staggered (R. 11). Attar he had 
passed Lieutenant DeBardeleben, the latter ce.lled to him but he did 
not stop (R. 7). As accused was •trotting• past Lieutenant Crist 
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he executed what was described as "anything but a military salute". 
His cap was on the back of his head; he had a "peculiar stare"; 
and Lieutenant Crist, thinking he was drunk, called to him twice, 
but he paid no attention. Lieutenant Crist did not follow him 
because Lieutenant DeBardeleben said that he knew him and to "let 
him go" (R. 13). AB accused approached Lieutenant Gallagher he 
reduced his pace somewhat, but not to an actual walk, and he ttmade 
no effort to straighten up his head". His appearance was such that 
Lieutenant Gallagher suspected him of being under the influence ot 
liquor (R. 16). After the Corps had begun to move Lieutenants 
Gallagher and DeBardeleben stood together at the side or the street 
observing the Tarious companies (R. 7,16,17). As L Company passed, 
they obserTed accused closely because of the manner in which he had 
previously come to their notice. According to Lieutenant DeBardeleben, 
accused was staggering as he marched, though not "decidedly bumping" 
into the cadets on either side or him (R. 7,ll). Lieutenant Gallagher 
testified that accused was not marching properly at attention, but 
na etaggering, swaying from side to side, leaning forward out of 
hia re.Ilk and not holding his head erect (R. 19). Lieutenant Crist 
also observed accused while marching and testified that he "bobbed 
up and down", but was not "side stepping" (R. 15). 'l'his witness 
expressed the opinion that civilians would not have noticed the 
condition ot accused while marching because he was in the inner part 
ot the column (R. 14). Eis attention was especially drawn to accused 
by reason ot the latter being late tor the ton:nation; and theree.tter 
he watched him closely (R. lo). · 

Accused's appearance and manner ot marching as his company 
passed Lieutenants DeBardeleben and Gallagher convinced these two 
officers that he was under the influence of liquor. Consequently, 
Lieutenant DeBardeleben stepped out to the side ot the squad and told 
h1a twice to "fall out". Accused not complying with the direction, 
Lieutenant DeBardeleben instructed the cadet marching at accused's 
lett to take him out ot ranks (R. 7,17). Lieutenant DeBardeleben 
then took charge ot him and conducted him to the rear or the column 
wt.ere some tactical officers were following in a reconnaissance car, 
also described as a machine gun bus (R. 7,17,26). He was instructed 
to enter the car and did so (R. B,17,26) without assistance but 
apparently with considerab~e difficulty (R. 13,26). He rode in the 
reconnaissance car to the Yale Bowl (R. 8,17) and waa described as 
hav1D8 a "silly grin" during the ride (R. 27). On arrival at the 
Bowl, M!ljor H1lldrup, Medical Corps, was called and, after examination, 
let't accused in the car outside the Bowl (R. lf,22) in charge of 
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Private Conway, e medical attendant, who remained with him during 
the first quarter of the game (R. 29). Major Hilldrup testified 
that accused was sitting quietly in the car but was "slouched down" 
in his seat. Otherwise his conduct was •as it should be" (R. Z3,24). 
Upon examination he found accused was drunk and presented the usual 
symptoms, such as dilated pupils, thick speech, lack of muscular 
coordination, slow mental reaction and a distinct odor of alcohol 
o~ his breath (R. 23). Accused was not behaving in an unusual 
manner, was not loquacious, sullen or quarrelsome, did not act 
foolish, e,nd no contusio1; of memory, loss of appreciation ot time, 
body tremor or faulty orientation was apparent, though some impaired 
articulation and thickness ot speech were noted (R. 24,25). Major 
Hilldrup expressed the opinion that accused's condition could not 
have been due to overexertion, such as running five or six city 
blocks on a warm day while wearing a uniform and heavy overcoat, 
even after having taken a drink of liquor. such exertion, under 
the conditions described, v.ould probably cause a man to perspire 
freely and to be "pretty much winded", and if the exercise followed 
soon after a heavy meal he might also become nauseated, but it would 
not cause him to stagger (R. 23). 

Private Conway testified that during the time he was with 
accused the latter was sick, vomited two or three times, and some
times went to sleep, that there was an odor of alcohol about him and 
he had been drinking, but witness could not say that he was drunk. 
At times when he heard cheering inside the Bowl, accused also 
cheered (R. 29). 

One witness testified that when he saw accused on the train 
returning to West Point accused was asleep (R. 17). With the exception 
of Private Conway, all witnesses for the prosecution agreed that 
accused was drunk. None testified that he was disorderly and several 
testified that he was neither grossly drunk nor conspicuously dis
orderly. 

The court, at the request of the prosecution, took judicial 
notice or paragraph 132, Regulations for the United states Military 
Academy (R. 30), which reads as follows: 

"132. Intoxicating liquors.- Cadets who shall 
drink or be found under the in.1'luence or intoxicating 
liquor, or bring or cause the same to be brought 
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within the cadet limits, or have the same in their 
rooms, tents, or otherwise in their possession, 
shall be dismissed the service or otherwise less 
severely punished.• 

4. The derense introduced in evidence (R. 48) a circular 
letter from the Second Corps Area surgeon, dated April 7, 1930, 
which purports to enumerate many reliable symptoms or alcoholic 
drunk~ess, the presence of a majority or which would warrant a 
positiTe diagnosis, and warns against being misled by certain 
symptoms reg~rded as unreliable. 

The defense called as a witness Major Johns. Wood, Field 
Artillery, who was in comm.and of the Corps of Cadets at New Haven 
on October 24, 1931 (R. 30), and who was in the reconnaissance car 
when accused was brought to it and sat immediately in front of the 
latter duri-ng the ride to the Yale Bowl. He testified that accused 
made no disturbance and entered the car quietly, without any 
particular difficulty that he could recall (R. 31), but that he was 
drunk (R. 32). His conduct was not dignified; he was unsteady in 
his walk; and, in the car, witness detected an odor of alcohol trom 
accused's direction (R. 31). 

The other witnesses tor the defense were Cadet P. T. Hanley, 
whose place in ranks on the occasion in question was immediately 
at the lett ot accused (R. 32), Cadet James L. Daiton, whose place 
was in the rank next behind accused and one tile to the left (R. 36), 
Cadet William c. Reeves, who marched at accused's right (R. 39), 
Cadet H. L. ~tiegler, whose place was directly behind accused (R. 40), 
and Cadet R. J. Meyer. 

Cadet Hanley testified that when, attar dinner on October 24, 
1931, accused reached his company, which was standing at ease at the 
time (R. 36), witness was talking with another cadet and did not 
notice accused's appearance. He detected no odor of liquor about 
accused and it did not occur to him that the latter might be druJ.lk 
until attar the command •squads right" had been executed (R. 33). 
He was then led to think that accused might have been drinking 
because he had been late tor the formation and was out of step, 
although a number of others were also out ot step and the step was 
constantly changi-ng (R. 35). Accused was breathing hard and appeared 
to have been running. Witness did not see him stagger (R. 34). 
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Witness was surprised wh~n Lieutenant DeBardeleben directed 
accused to "fall out" (R. 33). Arter Lieutenant DeBardeleben had 
given the direction, he told witness to take accused out of ranks, 
whereupon witness stepped back, put his right arm on accused's 
left and stepped With him two or three paces out of ranks, after 
which he resumed his place (R. 33,34). Witness then had no fUrther 
,doubt that accused had been drinking (R. 33). He testified further 
that normally accused is very indifferent to military discipline 
and oftan wears his cap on the back or his head; and that he would 
not say that accused's actions were such as to bring discredit on 
the Corps or on the uniform (R. 33). 

From the testimony of the other cadets who were witnesses for 
the defense, it appears that accused was much out of breath and 
appeared to be fatigued from running when he joined his company 
on the occasion in question (R. 37,40,41,44); that none of these 
witnesses detected any odor or liquor about him (R. 38,39,42,45); 
that he did not stagger While marching (R. 38,39,43,45); that there 
was nothing peculiar about his speech (R. 38,39,41,45) and they did 
not suspect that he had been drinking before he was taken out of 
ranks (R. 37,40,42,45); that a number of other cadets were late to 
the formation due to the fact that it was different from the year 
before (R. 37) and was changed at the last moment (R. 41); that 
accused was out or step as were a number or others due to the fact 
the step was constantly changing (R. 43); and that normally accused 
1s indifferent about his military appearance, customarily wears his 
cap on the back or side of his head and, in general, is careless 
about weai:,ing his uniform in accordance W1 th regulations (R. -'5). 

Several Witnesses tor the defense testified that accused was not 
grossly drunk or conspicuously disorderly and that his conduct was 
not such as to bring discredit upon.the Corps or the uniform (R. 33,42,45). 

Accused did not testify but made an unsworn statement through 
his counsel to the effect that he miscalculated the time necessary ·to 
reach the place of assembly on time and, as a consequence, had to run 
three or tour city blocks with his overcoat on; that the formation was 
in a different location from that of the two preceding years, which 
necessitated his running about to find his company; and that he was 
very tired when he joined and thought that this accounted tor his 
appearance (R. 50). 

-6-
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5. Drunkenneaa is det1ned in paragraph 14~, page l~ Ymual 
tor Courts-Martial, as "any intoxication which ia sufficient 
aenaibly to 1nq>air the rational and tull exercise ot the mental an4 
physical faculties". No extended discussion or the eTidence 
aUllilll8.r1zed aboTe is necessary to demonstrate that it lee.Tea no 
reasonable doubt that the exercise by accused or both his mental 
and his physical faculties was so sensibly 1m;pa1re4, on the occa11oA 
in question, as to attract the attention of a number of persona. 
7or example, several otticers noticed that he staggered; he was not 
wearing his cap as required by regulations; he tailed to salute 1n 
a proper military manner at lea.st two ot the officers whom he passe4a 
he did not stop running when called by two different officers; he 
tailed to hear, or, it he heard, he did not heed the twice g1Ten 
direction ot Lieutenant DeBardeleben to leave the ranks, al though 
the direction was heard by other cadets who were farther away than 
he waa; he had difficulty in getting into the reconnaissance car1 
and he went~ sleep while sitting in the car outside the Yale Bowl 
Where a football game was in progress. Nor, 1n Tiew of the odor on 
his breath, his TOmiting, his general appearance, and the testimon7 
of the medical officer who examined him, can there be 8DJ' doubt "that 
his condition was due, 1n part at least, to his admitted drinking at 
intoxicating liquor. It was proved and not disputed that he was 1D 
unif'o:rm and on the public streets ot New HaTen, Connecticut, at the 
time. Thus the eT1dence tully sustains the finding or guilty ot the 
Specit'ication of' Charge I. The findings or guilty of' Charge II and 
its Specification are sustained by both the eTidence and the pleas 
or guilty. 

The only serious legal question presented by this case is whether 
or not the conduct alleged 1n the Specification ot Charge I, as 
established by the eT1dence, constituted a Tiolation of' the 95th 
Article or War as round by the court. That Article, which 1s 
applicable as well to cadets as to commissioned officers, denounces 
•conduct unbecoming an officer and a gentleman•. The Manual tor 
Courts-Martial (Section 151, page 18&), in discussing the 9~th 
Article of' War, quotes Colonel Winthrop as follows: 

"The conduct contemplated is action or behaT1or 
in an official capacity which, in dishonoring or dis
gracing the individual as an officer, seriously compro
mises his character and standing as a gentlemBll., or 
action or behavior in an unofficial or priTate capacity' 
Which, in dishonoring or disgracing the 1ndiTidual 
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personal.17 a1 a gen1.lemAn, eerioual;r comprom.i1e1 
his position aa an officer and exhibit• him aa 
morallz unworth7 io rama1n a member ot the honor
able prot111ion ot aima.• (Under,corins supplied) 

In Colonel Winthrop'• diacua,ion ot the conduct contemplated b7 thia 
.uttole ot War, 1n hil authoritatiTe work on "W.11 tarr Law and 
Preoedent1•, the following pa11a.ce1 appears 

'"t1nbecom1ng', aa here qlo7ed, 11 underatoo4 
io mean not merel7 inappropriate or unaui table, H 
beins oppo1ed io good ta1te or propri1t7 or not 
con1onut With u11.g1, but morallf, unbef1tt1:ng and 
unworth7.• (Reprint, page ?ll)Und1r1coring auppl1e4) 

"Thoueh 1t need not amount to a or1ma, it muat otten4 
10 1eriou1l7 againat law, Juatic,, more.litz or 4acorma 
a, to 9%po1e to diagrace, 1ociall7 or a, a man, the 
offender, e.nd at the same 'Ume mu,t be ot auch a 
.nature or committed under auch circwutanc11 aa to 
bri:n« dahonor or dhrepute upon the milUarr p:ro
tea1ion which~• represent,.• (Reprint, P&S• ,11)
(Uhdaracoring supplied) 

•The t1tn111 thereto~, ot the acau1ed to bold a ooa-
11.1111011 1D the &?m1', H d11coTert4 b7 the D&tuN ot the 
\ehartov oamplained ot, or rather h11 worth1nHa, 
hara117. t~ remain in 1, attar and in T1ew ot l\leh b .. 

Tiour, 11 perhaps the moat reliable te1t ot h11 
emenabil1t7 to trial and puniahman, under th11 .&zUolt, • 
(aepr1nt, page ,11) (Undar1teorins IY»Pl1e4) 

Colonel Winthrop alao quotes General J4c0ltllan 1n aenallll Order 111, 
An111 ot the Poiomao, 18&1, ae tollons 

~eee word,, (•conduct uzibeoomlng', etc.), -17 
1ometh1DS more than.· 1ndecorwn, and mtUtarr men 4o not 
oone14er the charge auata1ned unl111 '211 eT1deno1 lho,ra 
tht aoouH4 to be one w1 th whom h11 brother ott111r1 
oannot auoc1ah without lo11 of 11lt•H1p1ot,• 
(lepr111t, Pa.&• '12) 
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From the authorities quoted above, it appears that to con
stitute a violation or the 95th Article of War the conduct must 
be such as to show moral turpitude on the part of the officer ,r 
cadet concerned, of a nature to stamp him as morally unfit to hold 
a commission and one with whom his brother officers or cadets cannot 
associate without loss of self-respect. Acts prosecuted and 
punished as violations of this Article are, a~ a rule, or a clearly 
dishonorable character, such as acts of fraud or dishonesty, know
ingly making a ta.lee official statement, opening and reading 
another's letters without authority, giving worthless checks, and 
the like. The Aianual for Courts-Martial (par. 151), however, 
mentions among instances of violation of this article •being grossly 
drunk and conspicuously disorderly in a public place"; and Colonel 
Winthrop cite~ "drunkenness of a gross character committed in the 
presence or military interiors or characterized by some peculiarly 
shameful conduct or disgraceful exhibition of himself by the 
accused", as an example of conduct unbecoming an officer and a 
gentleman (Reprint, page 717). 

In this case all that is charged in the speci~ication under 
the 95th Article of ~ar is that the accused was drunk in uniform 
in a public street. It would seem, therefore, from the above, that 
to bring his alleged conduct within the Article, it would have to 
appear that he was grossly drunk and conspicuously disorderly or 
that his drunkenness was of a gross character and was in the presence 
of military interiors or was characterized by some peculiarly shame
ful or disgraceful conduct. No witness testified to any disorderly 
conduct on the part of accused. Several testified that he was not 
disorderly and all who were asked direct questions as to whether he 
was conspicuously disorderly denied that he was. Also a number of 
witnesses testified that he was not grossly drunk and that his acts. 
were not such as to bring discredit upon the Corps of Cadets or the 
uniform. The only military inferior shown to have seen him was the 
medical attendant detailed to take care of him in the car outside of 
the Yale Bowl and he refused to testify that accused was drunk. It 
appears from the evidence, together with accused's unsworn statement, 
that he was able to run several blocks in what was probably a strange 
city to him and to find the place of assembly and his own company 
notwithstanding the change in the location thereof. It also appears 
that he fell into his proper place in ranks and marched otf with his 
organization. It is probable that his drunkenness was so slight 
that it would not have been noticed were it not for the fact that 
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his slight tardiness drew attention to himself. No shameful 
conduct was shown nor was there any evidence that he made a dis
graceful exhibition of himself. In the opinion of t~e Bonrd of 
Review the evidence fails totally to show that accused was grossly 
drunk or conspicuously disorderly, or that his conduct was such as 
to stamp him as morally unfit to be in the Army or to associate 
with officers or cadets. It follows that the Board of Review is 
of the opinion that the record fails to show that accused's conduct 
on the occasion in question constituted a violation of the 95th 
Article of War. 

For a cadet to become drunk, especially at a time when he 
knows that he is about to march with his Corps in the presence of 
throngs of civilians who will be observing the Cadet Corps and 
forming their impressions of the Military Academy largely from the 
appearance and'conduct of the cadets, unquestionably is a grave 
offense and constitutes conduct of a nature to bring discredit upon 
the military service and prejudicial to good order and military 
discipline and, consequently, a violation of the 96th Article of War, 
and the court should have so found. 

6. The Cadet Reg!.~ter shows that accused was admitted to the 
Military Academy from California (National Guerd) on July 1, 1929; 
that he was 22 years of age on February 7, 1931; end that his class 
standing for the last scholastic year was No. 140 in a class of 367. 

7. The court was legally constituted. Except as hereinabove 
noted, the record of trial discloses no errors or irregularities 
injuriously affecting the substantial rights of accused. For the 
reasons hereinabove indicated, the Board of Review is of the opinion 
that the record of trial is legally sufficient to support only so 
much of the findings of guilty of Charge I and its Specification as 
finds the accused guilty of that Specification in violation of the 
96th Article of War, and legally sufficient to support the findings 
of guilty of Charge II and its Specification, and the sentence, and 
warrants confirmation thereof. A sentence of dismissal is mandatory 
for violation of the 95th Article of War, but not tor violation of 
the 96th Article of War. Such a sentence is authorized, however, 
for violation of the latter Article. 

~//-~ , J'udge Advocate. 

~;:;; .. ::Judge Adyccate, 

f~,ry~ , J'udge ~dvocate. 

To 'T'he Judge .Advocate General. 
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1st Ind. 

War Department, J.A.G.o., C)[:C 2 4 1931 - To the Secretary of War. 

l. Herewith transmitted for the action of the President is 
the record of trial in the case of Cadet Norman L. Mini, Second 
Class, United States Corps of Cadets, together with the foregoing 
opinion of the Board of Review. 

2. I concur in the conclusions expressed by the Board of Review 
and accordingly recommend that __only so much of the findings of guilty 

1 of Charge I and its Specification as finds the accused guilty of that 
specification-in violation of the 96th Article of War be confirmed. 
The drunkenness shown in this case was not extreme, but in view of 
the public occasion on which it was committed, I believe that this 
accused has no place in the Corps of Cadets and therefore recormnend 
that the sentence- be confirmed. 

3. Inclosed herewith is a draft of a le e 
transmitting the record to the President for hi 
with a form of executive action designed to 
recommendation hereinabove made should it 

Acting 
4 Inola. 

Incl. 1 - Record of trial. 
Incl. 2 - Opin. of Bd. of Rev. 
Incl. 3 - Draft of let. for sig. 

of Secy. of War. 
Incl. 4 - Form of executive action. 
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WAR DE?.A.RTMENl' 
In the Office of The Judge Advocate General 

Washington,D.C.
~1;i:.nsJi.~ "i\'..v... ,; T 

~!° TF ;i,, . . JAN B 1932 
Uilitary Justice 
CM 197408 

UNITED STATES ) EIGHTH CORPS ARSA. 
) 

v. ) Trial by o.c.M., convened at 
) The Field Artillery School, 

Private First Class w. Y.. ) Fort Sill, Oklahoma, Novemb~ 
MCCRIMON (6369444), Head- ) 19, 1931. Dishonorable dis
quarters Battery, lat Field ) charge (suspended) and confine
Artillery. ) ment for six (6) months. Fort 

) Sill, Oklahoma. 

OPL~ON ot the BOA.RD OF fu.~EW 
McNEn., CONNOR and BRENNAN, Judge .Advocates 

ORIGINAL EXAMINATION by KNIGHT, Judge Advocate. 

l. The record of trial in the case of the soldier named above, 
having been examined in The Judge Advocate General's Office and there 
found legally insufficient to support the findings and sentence, has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charge and specifi
cation: 

CHARGE: Violation of the 94th Article ot War. 

Specification: In that Private First Class w. u. Mccrimon, 
Hq. Btry., 1st F.A., did, at Fort Sill, Oklahoma, on 
or about October 3d, 1931, feloniously take, steal, 
and carry away groceries of the value of about $2.50, 
property of the United States furnished and intended 
for the military service thereof. 

He pleaded not guilty to, and was found guilty of, the charge and 
specification. No evidence of previous convictions was introduced. He 
was sentenced to dishonorable discharge, forfeiture of all pey and 
allowances due or to become due, and confinement at hard labor for six 
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months. The reviewing authority approved the sentence, directed its 
execution, but suspended the execution or the dishonorable discharge 
and designated Fort Sill, Oklahoma, as the place or confinement. The 
ssntence was published in General Court~Ma.rtial Order No. 512, Head
quarters Eighth Corps Area, !Jovember 30, 1931. 

3. Briefly summarized, the evidence for the prosecution shows 
that early on the morning of October 3, 1931, certain articles or 
roodsturt, namely, 2 cans of tomatoes, 3 cans of corn, 1 can or peas, 
2 cans of red beans, 1 box or oatmeal, l package or raisins, 2 boxes 
of cocoanut, l package of All-Bran, 2 pounds of butter, and 4 pounds 
or roast pork, were missing from the storeroom of Headquarters Battery, 
1st Field Artillery, at Fort Sill, Oklahoma (R. 8,18-21). The articles 
were of the value of approximately $2.50 (R. 28). Accused was a 
member of and on duty as a -cook in that organization (R. 6-7). Arter 
hearing of the shortage in the storeroom on October 3d, the battery 
commander, wi~h the first sergeant and the mess sergeant of the battery, 
the military police officer, and a city policeman (R. 9,21,35), went, 
without a search warrant, to the house, 815 Avenue B, Lawton, Oklahoma, 
where, in the absence of the accused (R. 34), they searched and seized 
certain articles of foodstuff, some of which were similar in brands 
to the articles missing from the storeroom (R. 10,18-34,39). The 
battery commander testified: 

"We were looking for cans of goods of the brands 
that we have in our storeroom and all such brands we 
took." ***"In the case of canned peas for instance, 
there might have been listed two cans and we found three; 
however, we took all that we knew to be issue brands" 
(R. 39). 

The articles found and seized were practically all ordinary articles of 
brands in commercial use and obtainable in the open market in that 
vicinity (R. 40-42). Accused had a bunk in barracks and sanetimes 
slept there (R. 12). He was married (R. 9), and his residence was at 
815 B Avenue, Lawton, Oklahoma, according to a report made by him to 
the first sergeant about two weeks before the alleged larceny (R. 10). 

accused left the section on October 2d about 6:00 p.m. while it 
was still light, stating he was going to town (R. 44). 

The defense introduced evidence tending to establish that the 
key to the storeroom was accessible to other men on duty in the kitchen. 
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4. The only competent evidence tending to connect the accused 
with the alleged larceny is: (a) accused was a cook in the organiza
tion from which certain articles of foodstuff were missing; and as a 
cook he had access, when on shift, to a key to the storeroom where 
the groceries and other foodstuff were kept; (b) accused left the 
section of his battery for town on the afternoon of the date of the 
alleged larceny; (c) articles of foodstuff, same of which were similar 
to those missing, were found in the kitchen or in an apartment of a 
house at the street number given by accused as his residence number. 

5. There is no competent evidence in the record to show that 
the kitchen or apartment from which the seized articles of foodstuff 
were taken was a kitchen or apartment used or controlled by accused or 
that the accused otherwise had possession of the articles found there. 

The only evidence tending to connect the accused with the 
possession of the property (seized in a building wherein, it seems, ' 
several persons lived) is set forth below: 

Captain Gossett, commanding Headquarters Battery, 1st Field 
Artillery, testified: 

"A. We went to a house on Avenue 'B', 815 I believe, 
in Lawton, and the civilian policeman inquired of 
the landlady if Private Mccrimon lived there. 

Q.. Did you hear him make that inquiry? 
A. No 1 I did not. He went in alone; the rest of us 

stayed in the car. Then he came back out to the 
car and stated the landlady said Private Mccrimon 
lived there. 

q. Did you talk to the landlady afterwards? 
A. Yes, sir. 
Q.. Will you state what your conversation was? 
A. I am not sure that I remember exactly the conversa

tion. She asked us why we were there and we explained 
that to her. She seemed surprised about him being 
in trouble, etc. 

Q.. Did you find out definitely that t4e accused, one of . 
the cooks in Headquarters Battery, lived in that house? 

A. Yes, she told us he did. 
Q. Will you state what you did when you went into the 

house? 
A. We went into the kitchen and made a search for supplies 

that had been taken from our Mess storeroom." 
(R. 35,36) (Underscoring supplied) 
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First Sergeant Mengel of Iieadq_uarters Battery, 1st Field Artillery, 
testified: 

"A. The Battery Commander, Mess Sergeant and myself, 
en4 we got Lieut. Eolsinger and went to town and 
got one of the civilian law, Policeman Newman, e.nd 
proceeded to that address at 815 'B'o n'hen we got 
there Policemen IJewraan got out of the car o.nd went 
in and saw the landlady and we stayed out in the 
car. 

Q. How do you know the accused lived there? 
A. The policeman niade sure by inquirill£ from the land

lady whether he lived there and I also had his 
address and telephone number written down. 

~. When did you get his residence and telephone number? 
A. about two weeks before this trouble came up. 

-~• Did you receive that officially or otherwise? 
A. I received it from Private McCrimon for my own 

in:fonn.e.tion. 
Q. Did you eo in the apartment? 
A. I-accompanied the Battery Commander and the rest of 

the party." (R. 9•10) (Underscoring supplied) 

Neither the lcndlady at 815 Avenue B, Lawton, Oklahoma, nor the 
policeman or the searching party, testified in this case. What the 
landlady told the policeman when he went up alone to the house, what 
the policeman told the other members of the searching party she said 
as to accused having an apartment there and living there (R. 10,35,36), 
and what she told the searchers about accused's apartment (R. 34), all 
in the absence of the accused (R. 34), were clearly hearsay and incom
petent legally to connect the accused with the kitchen or apartment 
from which the seized articles were taken or legally to connect the 
accused with the articles there seized and offered in evidence. 

Accused, in his unsworn statement through counsel, stated he 
left his organization between 5:00 and 6:00 o'clock and then went to 
Lawton on the Lawton-Fort Sill bus; that he did not take away any 
articles from the kitchen and never has; e.nd that the articles found 
had been bought from a civilian concern by his wife. This statement of 
accused is not evidence but may be considered (Par. 76, M.C,ll,, 1928). 

e. The competent evidence for the prosecution, in the opinion 
ot the Board ot Review, is too slightly inculpatory in effect to ap
proximate proof of the alleged larceny by the accused. Proof of mere 
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opportunity to commit a crime is not sufficient to establish guilt 
(CU 154726, Hall; Buntain v. State, 15 Tex. App. 490). The probative 
quality, value, and test of sufficiency of circumstantial evidence 
in criminal proceedings were succinctly set forth in Buntain v. State, 
supra., where, as in this case, the question on appellate review was 
not one of weighing conflicting evidence or passing upon the credi
bility of witnesses or determining whether facts relied on to prove 
the ultimate fact in issue were themselves proved, but merely the 
question of law whether certain circumstantial facts established by 
the evidence of record justified the conclusion of guilt as a logical 
inference from such circumstantial facts. On that question the court 
said: 

"While we may be convinced of the guilt of the 
defendant, we cannot act upon such conviction unless 
it is founded upon evidence which, under the rules or 
law, is deemed sufficient to exclude every reasonable 
hypothesis except the one of defendant's guilt. We 
must look alone to the evidence as we find it in the 
record, and applying it to the measure of the law, 
ascertain whether or not it fills the measure. It 
will not do to sustain convictions based upon sus
picions***• It would be a dangerous precedent to 
do so, and would render precarious the protection 
which the law seeks to throw around the lives and 
liberties of the citizens." 

See also the leading case of People v. Razezicz, 206 N.Y. 269; g9 N.E. 
557, 'Wherein circumstantial evidence was held insufficient to sup~ort 
a conviction because the facts shown were not sufficiently conclusive 
to exclude all other inferences but that of guilt. The conviction of 
larceny in the instant case must be set aside because the inferences 
from the facts shown are not sufficiently conclusive to exclude all 
other reasonable inferences except the one of accused's guilt (People v. 
Razezicz, supra; CM 195705, Tyson}.· There is nothing in the evidence 
of record in the case in hand which in principle differentiates the 
same from the ground of decision of the Tyson case, supre., which had to 
do with the probative value of circumstantial evidence, and wherein the 
Board of Review gave thorough consideration to the doctrine of per
suasiveness of such evidence as enforced in criminal tribunals, State 
and Federal. By that case the present case, as we view the evidence, 
is governed. see also W 196619, Goyette et al., and Romano v. United 
States, 9 F. (2d), 522, 524•. 
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7. In view of the foregoing, it is not necessary to pass 
upon the question of the legality or the search and seizure in this 
case. 

a. The charge sheet shows that accused had no prior service, 
enlisted December o, 1928, for three'years, and was 22 years of age 
at the time or the commission of the alleged offense. 

9. For the reasons hereinabove stated, the Board or Review 
is ot the opinion that the record ot trial is not legally sufficient 
to sup~ort the findings and sentence. 

J"udge Advocate • 

.-..~'6-~-------~--~~~·'dge Advocate. 

Cv£~"~ '""""f Judge Advocate. 

To The J"udge Advocate General. 



WAR DEFART!..~ 
In The Office or The Judge Advocate General 

Washington, D. c. 
OE: 14 1931 

Military Justice 
CM 197461 

UN IT ED· ST ATES ) UNITED STATES ARMY TROOPS IN CHINA 
) 

v. ) Trial by G. c. M., convened at 

Private First Class EDiiARD 
R. HULL (6703732), Company 
K, 15th Infantry. 

) 
) 
) 
) 
) 

American Barracks, Tientsin, China, 
October 23 and 30, 1931. Reduction, 
confinement for three (3) months and 
forfeiture or $14 per month for like 
period. Soldier's station. 

OPINION or the 00.A.RD OF REV'IEil 
:McNEIL, CONNOR and BRENHA.N, Judge Advocates 

ORIGINAL EXAMINATIOU by KINMA.ll, Judge Advocate 

1. The record or trial in the case of the soldier named above, 
having been examined in The Judge Advocate General•s Office and there 
.found legally insufficient to support the findings and sentence, has 
been examined by the Board o.f Review and the Board subnits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the .follovring charges e.nd speci
fications: 

CEARGE I: Violation or the 93rd Article or War (Not 
Guilty). 

CF.ARGE II: Violation of the 96th Article o.f War. 

Specification: In that Private First Class Edward 
,n. Hull, Company K, 15th Infantry, was,at 
Tientsin, China, on or about October 10, 1931, 
drunk and disorderly in uniform in a public 
place, to wit: the streets o.f Tientsin, China. 

. . J 

He pleaded not guilty to the charges e.nd specifications, and was found 
not guilty of Charge I and its Specification, guilty o.f the Specification 
or Charge II, except the words "and disorderly", o.f the excepted VTords 

http:KINMA.ll
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not guilty, and guilty of Charge II. No evidence of previous con
victions was. introduced. He was sentenced to be reduced. to the grade 
of private, to be conf'ined at hard labor for three months and to for
feit $14 of his pay per month for a like period. The reviewing au
thority approved the sentence, directed its execution, and designated 
the station at which the soldier is serving as the place of' confine• 
ment. The sentence was published in General Court-Martial Order No. 
16, Headquarters u. S. Army Troops in China, Tientsin, China, Novem
ber 91 1931. 

3. The record of trial shows that the order appointing the 
court (Paragraph 2, Special Orders No. 235, Headquarters U. s. Army 
Troops in China, Tientsin, China, October 13, 1931) did not desig• 
nate a law member, and a radiogram. from the Commanding Officer, 
U. s. Troops in China, confirms the fact that no law member for 
this court was detailed by the convening authority. Article of 
War 8 provides, among other things, that -

"The authority appointing a general court• 
martial shall detail as one of the members 
thereof a law member, who shall be an officer 
of the Judge Advocate General•s Department, 
except that when an officer of' that depart
ment is not available for the purpose the 
appointing authority shall detail instead an 
officer of some other branch of the service 
selected by the appointing authority as 
specially qualified to perform the duties 
of law member." 

The foregoing provisions of the 8th Article of' War have been repeatedly· 
held to be mandatory (CM 192877, Butler; 159140, DuTemple; 159143, 
Davis; 159144, Anderson; 159147, Neenan; 159228, Willey; 163239, Cun
ningha.m.; 163259, Adkins; 166057, Dunn; 187098, Henshaw; 187201, Bokoski). 

4. No law member having _been detailed in this case in conformity 
with the mandatory provisions of the 8th Article of War above cited, 
it follows that the court which tried the accused was not legally con• 
stituted, was without jurisdiction to try the accused and the proceed
ings are null and void ab initio. 

5. For the reasons above stated, the Board of Revi'ew is of the 
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opinion that the record of trial is legally insufficient to support the 
findings and sentence. 

, _......,.~~"rt------r-- Judge Advocate. 

~.....~"'--"""~-·_a..;;..;~:...:;../~-~e_..,_._.' Judge Advocate. 

/C-'O~, Judge Advocate. 

To The Judge Advocate General. 
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WAR DEFAR'll.r.:.:NT 
In the Office of The Judge Advocate General 

Washington, D.C. 

JAN 211932 
CM 197514 

U N I T :S D S T A T E S SIXTll CORPS ARSA 

v. Trial by G. C.M., convened at 
Fort Brady, Michigan, November 

Friva te STEVE F. H.At"!DING 7, 1931. Dishonorable dis
(6759942), Company M, 2d charge (suspended), and con
Infantry. finement tor six (6) months. 

Fort Brady, 1tlchigan. 

HOLDrnG by the BO.a..1D OF REVIEW 
McNEIL, COIDl'OR and BRENNA.N, Judge Advocates. 

ORIGINAL NXA.\IDU.TION by NEELY, Judge .Advocate. 

The record of trial in the case or the soldier named above, 
having been examined in the office or The Judge Advocate Gilneral 
s.nd there found legally insufficient to support the findings and 
sentence, has been examined by the Board ot Revie~ and held to be 
legally sufficient to support the findings and sentence asap
proved by the reviewing authority. 

Although error was com:nitted in the reception of evidence 
relating to the veracity character of the chief witness for the 
prosecution (R. 23-24, 51), nevertheless, in our view ot the 
evidence as a whole, the fortifying evidence clearly proper tor con
sideration by the court is too persuasive of guilt to reasonably 
admit or a conclusion that such erroneously admitted evidence 
injuriously affected the substantial rights ot the accused and so 
invalidated the findings and sentence, within the contemplation ot 
the pertinent provisions ot Article or War 50i. 
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VfAR DEPARTMENT 
In The Office Of The Judge Advocate General 

Washington. D. c. 

CM 197598 

U N I T E D S T A T E S ) PHILIFPillE DIVISION 
) 

v. ) Trial by G. C. 11. • convened at 
) Fort i"filliam McKinley, Rizal, 

Captain CliA.RLES J. SULLI-) P. I., November 6, 1931. 
VAN (0-8025). 31st In- ) Dismissal. 
fantry. ~ 

OPI:nou of the OOAPJ) OF REVIEX/ 
1:cNEIL, COKHOR and BRENNAN, Judge Advocates. 

1. The Boo.rd of Review has examined the record of trial in 
the case of the officer named above, and subnits this, its opinion. 
to The Judge Advocate General. 

2. Accused was tried ou the following charge and specifi
cations: 

CH&RGE: Violation of the 69th Article of War. 

Specification 1: In that Captain Charles J. 
Sullivan, 31st Infantry. having been duly 
placed in arrest at ~anila. P. 1 •• on or 
about September 3• 1931, did, at Manila, 
P. I., on or about October 4, 1931, break 
his said arrest before he was set at lib
erty by proper authority. 

Specification 2: In that Captain Charles J. 
Sullivan, 31st Infantry, having been duly 
placed in arrest at Manila, P. I., on or 
about September 3, 1931, did, at Manila, 
P. r., on or about Octobe'r 11, 1931, break 
his said arrest before he was set at lib
erty-by proper authority. 
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He pleaded not guilty to, and was .found guilty of, the Charge and 
its two specifications. No evidence of previous convictions was 
introduced. He was ·sentenced "to be dismissed the service''. 
Heither the findings nor the sentence were announced in open court. 
One member of the court which tried the accused recommended to the 
convening authority that the sentence be commuted to loss o.f .five 
hundred .files on the promotion list, basing his recorimenda.tion up
on his belief that the evidence does not indicate flagrant vio• 
lations of the 69th Article of War and, therefore, the m.a.xinrum 
penalty should not be imposed. ~he reviewine; authority approved 
the sentence and forwarded the record for action under the 48th 
Article o.f \'i'ar. 

3. 7he record of trial discloses that the charge and speci
fications upon which the accused was brought to trial were referred 
for trial November 5, 1931, a copy of the charge sheet served upon 
the counsel for the accused on these.me date, and trial commenced 
and concluded on November 6, 1931. There is nothing affirmative 
in the record to indicate that the accused consented to trial within 
a period of five days subsequent to the service o.f charges upon him. 
However, as the accused made no objection, the trial was not in con
travention to the pertinent provision of Article or War 70 that 

"In time of peace no person shall, against 
his objection, be brought to trial before 
a general court-martial within a period 
of five days subsequent to the service of 
charges upon him." 

In this connection the review of the staff judge advocate states 
that the early trial was at the ac~usedts request. 

4. The evidence establishes that on September 3, 1931, the 
accused was placed in arrest by order o.f his commanding officer, 
Colonel L. D. Gasser, Infantry, the comm.anding officer of the post 
of Manila. Notification of the arrest was given to the accused 
orally by the post adjutant and also in writing (R. 6; Ex. 1). On 
the same date accused submitted a written request that he be per
mitted to go to Fort William McKinley on that afternoon and at 
such ti.mes thereafter as might be necessary in preparation for and 
durin& his trial on cha.Tges which theretofore had been preferred 
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against him for alleged offenses not connected w1 th those involved 
in this case. This request was approved on the same date (R. &; 
Ez. 2). On September 4th, the commanding officer of the post of 
Manila, acting in accordance with the authority conferred upon 
kim. by Article of War 69, extended the limits of the accused'• 
arrest (he having theretofore been restricted to his quarters) to 
include the city of Manila south of Pasig River, Fort William 
MciKinley, and the routes from Manila to Fort McKinley (R. '1; Ex. 3). 
Under date of September 9, 1931, the accused submitted to his post 
connna.nder a request in writing as follows: 

"Request that the limits of arrest be 
amended to permit me to visit the law office 
ot Gibbs and McDonough and ot Mr. Bens. Onich 
and Mr. McFee in the city ot Manila, north ot 
the Pasig River", 

which request was duly apprond the same date (R. 8; Ex. 4). 

After the introduction of the evidence summarized above the 
prosecution and the defense stipulated 

"that the accused was at Tom's Oriental Grill, 
north of the Pasig river, at sometime between 
the hours of 12:01 am and day break on October 
4, 1931 and between the same hours on October 
11, 1931, and that by common knowledge, Tom's 
Oriental Grill is not a law office•, 

Whereupon the prosecution rested. 

5. No affirmative evidence was introduced by the prosecution 
to establish the lawfulness of the arrest, the prosecution apparently 
relying upon the presumption of regularity recognized by the !&9.nual 
tor Courts-Martial, namely, that •an arrest is presumed to be legal•. 
However; the defense in the cross-examination of the only witness 
called on behalf of the prosecution developed the fact that at the 
time the accused was ordered into arrest, charges (the nature of 
which was not disclosed) had been preferred against the accused and 
forwarded by the commanding officer ot the post of Manila to the 
officer exercising general court-martial jurtsdiction (R. 9). 
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e. At the close of the ca1e for the prosecution the defellBe 
made a motion under paragraph 71 !, Yanual for Courts-Martial, 
1928, that the accused be acquitted on both specifications and the 
charge. The bash of the motion was the:\ certain apprond decisions 
ot The Judge Advocate General hold that the Article of War denounc-
1Jl8 as an offense a breach of arrest is not Violated unless the 
officer is in •close arrest• at the time of the breach. The 
decision~ referred to applied to an Article of War materiall7 
different from that now in effect under which the accused was brought 
to trial. The Article of War referred to in the decisions provided 
that officers charged with crime 1hall be arrested and con:tined in · 
their barracks, quarters,or tent,. It provided a compulsory aentenoe 
of dismissal tor a breach of the •con:tin8111ent•. The present Article 
of War doea not require that a person put in arrest shall necesaarily 
be restricted to his barracks, quarter•, or tent. It does provide 
that a person placed in arrest shall be so restricted "unlesa auch 
limits shall be enlarged by proper authority•, and make, the sentence 
tor violation ot the Article such •as a court-martial may direct•. 
The court properly denied the motion for an s.cqui ttal. 

7. The defense introduced as witnesses the command1Jl8 officer 
of the post of Manila, Colonel L. D. Gasser, Intantry, who is the 
officer who put the accused in arrest, and the executive officer of 
that post, Lieutenant Colonel o. A. Lynch, Infantry, who 11 the 
accu,er in this case. Their testimony established that in .rune, 
1931, an investigation was beiJl8 conducted into certain alleged 
irregularities in handling tunds in the post of Manila, the conduct 
of the accused in connection therewith apparently beiJl8 an issue; 
that subeequently and aa a result ot the investigation, charges were 
preferred against the accused and forwarded by the post commander to 
the Commandill8 General, Philippine D1T1s1on, who exercised general 
court-martial jurisdiction over the post of Manila, the charges 
apparently having been forwarded sometime in August, 1931, and prior 
to the date of the arrest ot the accuaed. The evidence on behalt 
of the defense circumstantially establishes that the accused was put 
in arrest because ot the tact that charges had been preterred against 
him and torwarded by the post conmander to the officer exercising 
general court-martial jurisdiction over the post (R. 12,13), and 
that the accused was put in •close arrest• on October le, 1931, e.tter 
reports had been made to the post co.zrmander that the accused had been 
guilty of a breach of the limits ot his arrest (R. 14,15), The · 
foregoing testimony was given by the post commander. The testimony 
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of the post executive was to the effect that "Major (Russell P.) 
Hartle of the 31st Infantry" first informed the witness that 
accused had been guilty of a breach of arrest and that other wit
nesses substantiated the report (R. 17). The witness specifically 
denied that "!Jajor Scales" came to the witness and stated that the 
accused had been in Tom's Dixie Kitchen (R. 17). (Major Howard N. 
Scales, Infantry, is shown by the October Army List and Directory 
as being a member of the 31st Infantry and it is assumed that thie 
is the officer to whom reference is made.) Arter the foregoing 
testimony was introduced the accusea was sworn as a witnesa in 
his own behalf. He testified that the original charges referred to 
in the testimony of the post commander were first forwarded to the 
officer exercising general court-martial jurisdiction August 7, 
1931, were returned to the post commander August 19, 1931, and 
again forwarded to the convening authority August 20, 1931, and that 
he was not placed in arrest until September 3, 1931. In reference 
to the extension of the limits ot his arrest, he testified as follows: 

"My defense counsel told me to get the 11.mita of 
my arrest extended to include the business district 
of Manila, north of' the Pasig. I.went to the Ouartel 
and told a stenographer in the Regimental Supply ottice 
about what I wanted him to write. I think I said to 
him, 'Write a letter, request tor amended limits of 
arrest and I asked him to write the letter asking that 
the limits be extended north ot the Pasig'• I gave the 
reason to Tisi t the law offices ot thesa tirma. He 
wrote this letter. I am not sure I read it. I eigned 
it and I took it to the Adjutant and he took it to the 
Commending otticer and came out and said that it had been 
approved. The next day I found the letter w1 th the ap
proval ot the Comnanding Officer on it, in my box. I 
simply folded it up and took it to my home. l!'rom the 
time thh letter was approved on Septflllber 9th, I believed 
that I had a right to go north of the Pasig river; that, 
in tact, the limit• ot my arrest were the city ot Manila 
and Fort McKinley and I acted accordi:tlii to that beliet. 
I repeatedly went north ot the Pasig river and, in tact, 
met a great manr otticera trom the regiment at ditterent 
times prior to October 2nd. I repeatedly met Jll1' Command• 
ing Officer at social tunctiona. I met him at the quarter• 
ot Major Ardrey. I talked to him. and had a drink with him. 
Nothing ns aaid about my being out ot limita. I con.. 
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Q.. 

Q.. 

.A.. 

Q.. 

A. 

Q. 

A. 

Q. 

.&.. 

sidered my arrest a technicality which was a 
necessity based upon a paragraph in the Manual tor 
Courts-Martial. 

·At the time I was alleged to have made this 
breach ot arrest I was in the midst ot a trial under 
very serious chargea and I do not believe 1 t 1a reason• 
,able to inter that I would have deliberatel1 broken 
arrest in the midst ot that predicament. 
Was or was not your purpose in requesting an extension 
ot rour limits north ot the Paaig river to pennit you 
to interview firms with whom you had done buaineaa, 
certain banks and individuals who were to be Yitnesses? 
Prosecution: May it please the court, the prosecution 
objects to the question. The letter which asked this 
oxtension is in evidence and shows the reasons tor making 
the request. 
Defense: Withdraw the question. 
During the period of same weeks which elapsed with your 

. arrest'with the large limits indicated, did any of your 
superior~ say or intimate to you otticially that you 
were exceeding the limits ot your arreatt 
J'ust prior to the time ot the 31st Intantrr despedida 
the Adjutant called me and said the Commanding ott1c,r 
didn't think it would be proper tor me to attend the 
despedida 1D. as much as it was an otticial function. I 
replied that I had no intention ot attending the despedida. 
Was that the only intimation you received regard!DS rour 
treedom ot action? 
That is the only one I can remember now. My ..Ue and I 
were repeatedly in.vited to functions at other quarters. 
Nothing was said until the date ot the despidiu. 
Was anything said as to the hour you could go certain 
places or not? 
No sir. There was no hour indicated in the letter I 
wrote. · 
Did rou at the time haTe specific authority to go north 
ot the Pasig river? 
I did. I had a letter which had been approved by the 
Commanding otficer, in which I asked that permission. 
No turther questions by the defense. 
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CROSS EXAMINATION 
~estions by the prosecution. 

Q. Do 10u not consider 1t ot aut:tieient importance Yb.en 
you are under arrest to detel'mine your exaot limita?•

.&.. In :my mind the limih were clear and exaot. I be
lieved that they included the entire oity ot Manila 
atter that laat letter waa written and approved. 

Q. Did not th~t letter 1tate specifically that 70ur limit, 
were extended north ot the Paaig river tor the purpoa• 
ot 'Visiting law ottice1 and name the otticea? 

A. I have forgotten the en.ct wording ot the letter. 
~. Could you not have read that letter oaretull7 enough 

to detemine 70ur exact limita? 
A. I could have read it eaaily enough. 
Q. Do 70u ordinaril7 lign letter• writhD b7 other people 

tor 7ou without tirat reading th.emf 
A. I probably quite otten do. I didn't mean to aa7 a . 

Yhile aeo, if I did, that I did not abaolutel7 read 
this letter. I meant I might have not read U, 

Q. Can you give any reason for not-rett.dillg thia letter 
which meant ao much to you? . 

A. The contents ot the letter were very clear in :my mind 
and I figured that if it was approved, that 1t would 
automatically permit me to go north ot the Paaig river 
at any time. 

Q. How did 70u draw a conclusion that 70u could go anyYhere 
north ot the Pasig at any time after readine; that letter? 

A. The main purpose ot my writing the letter was to Tisit 
law ottices, but that we.a only a reason for writing it.• 

a. The bearing ot the testimOny introduced by the detenae upon 
the issues in the case is apparent only if the closing argument on 
behalt ot the accused 1s considered. In substance the accused argued 
for an acquittal on the following grounds& 

a. That the arrest was not a legal arrest and there could be 
no breach ot an illegal arrest. 

b. That the approval of accused's request tor an extension ot 
limits had the effect of penni tting the accused to 80 north ot the 
Pasig river at any time and, substantially, to any place. 
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c. That the prosecution or the accused on the charges now 
under-consideration amounted to a persecution, the originator ot 
the charges being also the originator ot other charges upon which 
the accused had been tried, the trial having resulted in an ac
quittal two days before the trial of the instant case. In this 
connection the counsel for the accused made the following stat.ements 

"Finally, in closing, I would submit that it is 
Within the knowledge of this court that the accused haa 
recently been tried on charges emanating from the same 
source as the present ones and submit that those hostile 
to the accused have in those charges taken twenty six 
shots at him and missed every one. That now thei, take 
two more shots at him. I would also like to remind the 
court. that these two charges :oow being heard before you 
were preferred against the accused at the time he was 
engaged in the midst of a trial which jeO];)ardized his 
liberty and his commission, and tll.at suc1:L action was 
decidedly prejudicial to the accused and further 
indicates to a thinking man bias and a decidedly hostile 
animus on the part of the accuser. Otherwise, the 
charges which are now before this court might well haTe 
been held in abeyance pending the outcome of the trial, 
instead ot being not exactly published, but information 
given out and I believe that many people were cognizant 
that these charges exiated." 

9 ~· The argument that the commanding officer was w1 thout legal 
authority, on September 3, 1931, to place the accused in arrest 
because some days before he had forwarded charges against accused to 
the d1Tision commander recanmending trial by general court-martial, 
thereby transferring to this higher authority his power to place 
officers of his camnand in arrest, does not, in our opinion, require 
discussion. It overlooks the whole principle of implied power ot 
command residing 1n a post commander, bot1i inherently and by devolu
tion. The contention that no breach of arrest could be committed 
because the accused was not in "close arrest" was raised by the ac
eused on his motion tor an acquittal at the close of the prosecution's 
case and the question was decided against the accused. As has been 
stated in paragraph & above, this ruling of the court was correct 
and the point requires no turther discussion. 

-a-
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~. In reference to accused's contention that the approval ot 
his request for permission to visit certain law offices north of 
the Pasig river was tantamount to an almost unl1m1 ted extension 
of the limits of his arrest, the Board of Review is of opinion that 
this contention is devoid of merit. The prosecution conclusively 
proved that the accused's only request for permission to go north 
ot the Pasig river was the letter (Ex. 4) signed by him requesting 
that the limits of his arrest be amended •to permit me to visit the 
law office of Gibbs and McDonough and of Mr. Bens. Onich and Mr. 
:McFee in the city of Manila, north of the Pasig river". He attempts 
to explain his conception ot his freedom by stating that he is not 
sure that he read the letter when he signed it and that after re
ceiving approval he took it for granted that the limits of his 
arrest were the city of Manila and Fort :McKinley. The Board of Review 
recognizes \hat if the accused, as he claims, was at that time pre• 
paring for or undergoing trial on serious charges he might have been 
so preoccupied as to fail to note many matters which noxmally could 
not escape his attention. However,. the brevity of his request tor an 
extension of limits and the very detailed statement of the places 
north of the Pasig river he desired to visit, preclude any idea that 
the written request was in its essence the work of any clerk. The 
letter states facts which could only have been within his own know
ledge, and he is charged with notice of the contents of that letter. 

c. In reference to the claim of the accused that his prosecution 
was in fact a persecution, it is sufficient to state that no evidence 
in the record and no statement made by or on behalf of the accused 
charges the officer who appointed the court and referred the case for 
trial w1 th being either the accuser or the prosecutor. The motivee 
which may have actuated other persons in bringing to light the ac• 
cused's breach of the limits of his arrest can have no eftect upon 
the legality ot the trial. 

10. subsequent to the date the Board of Review coltlllenced its 
~~nation of the record in this case, a brief on behalf of the 

.ic'll3"'d, signed by his defense counsel, was received from the division 
)'!-.: ander who acted on the record in this case. This brief again 

v.b..allenges the legality ot the arrest. No discussion other than that 
c~ntained 1n paragraphs 6 and g a above is deemed necessary as the 
contention is completely covered-in those paragraphs. The brief 
also argues that the open manner in 'Which accused visited on two 
successive Saturday nights the restaurant named in the specifications 
herein substantiates his claim that he thought he had a clear right 

.g.. 
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to visit the place. Ead the accused shown that he visited the 
restaurant tor a meal during hours when he was consulting with 
his counsel north ot the Pasig river there would have been room 
tor contending that there was no breach ot arrest because the per
mission to go north ot the Fasig river to consult with his attorney, 
carried with it permission to take necessary meals. But in the 
instant case the proof establishes that the accused was in the 
restaurant on two separate occasions sometime between the hours ot 
midnight and daybreak, and no claim is ma.de that on those evenings 
he had been engaged in late consultations with his legal advisers. 
It may be that the accused, overstrung by the nervous tension 
incident to the preparation and trial of serious offenses charged 
agatnst him, was tempted to in!ringe arrest by the desire tor re• 
laxation and yielded to that temptation• .But it is impossible to 
escape the conclusion that his acts were knowingly done, although acienter 
is not essential to a violation or Article ot War 69.(M.C.M., p. 153). 

11. At the time of trial accused was forty-two years of age. 
The statement of his service as containeG. in the Otficia.l ~ 
Register is ~s follows: 

"(Federal: Pvt. u.s. Marine Corps 20 J'an. 09 to 
22 ~an. 13.) - 2 lt. :rnr. Sec. o.R.c. 15 Aug. 
17; accepted 15 Aug. 17; active duty 15 Aug. 17; 
1 lt. N,A. 3l Dec. 17; accepted 4 Feb, 18; hon. 
dis. 20 May 19•. • l lt. of Int. l J'uly 20; ac
cepted 25 Sept. 20; capt. l J'uly 20. 11 

12. The court was legally constituted. No errors injuriously 
affecting the substantial right& of the accused were committed during 
the trial. For the reasons stated, the Board of Review is ot the 
opinion that the record of trial 18 legally sufficient to support the 
findings or guilty of the Charge and the specifications thereunder 
and the sentence, and warrants con!inna'tion thereot. We express no 
opinion on the matter ot the appropriatenesa of the approved sentence, 
ina11111Uch as it involves no clearly erroneous exercise ot judicial 
discretion on the part ot either court or reviewing authority, and the 
matter ot the minimum punisbment necessary to uphold the ends ot 
justice in this case is not before us as a subordinate reviewing 
agency under the second paragraph ot Article ot War 50i. 

J'Udge Advocate. 

J'Udge Advocate. 

J'Udge Advocate. 
To The Judge Advocate General. 
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1st Ind. 

War Department, J ..l.o.o., FEB t 7 1932 - 'to the Secretary of' War. 

1. Herewith transmitted for the action of' the President is 
the record of' trial in the case of Captain Charles J. Sullivan 
(0-8026), 31st Infantry (Cl{ 197598), together with the foregoing 
opinion of' the Board o:f' Review. 

2. I concur in the opinion of' the Board of' Review and, tor 
the rea.aons therein stated, recOl!mlend that the sentence be con
firmed; but I also recommend that it be commuted to reduction of' 
one hundred files on the promotion list and relative r9.llk list. 
The accused 'J"&S properly placed in arrest within certain prescribed 
limits, and in violation of the limits so prescribed went, on two 
different occasions, to a place not included within the limits of 
his arrest. The sentence to be diBllliased is, in my opinion, un
duly severe. The records of this office since January l, 1921, 
ahem only two trials of otticers in which bre&.ch of arrest in Tio• 
la.tion of the 69th Article of War was the sole ol'i'ense alleged, and 
upon conviction sentences of reprimand and restriction to the limits 
of their respective stations for six months were approved by the re
viewing authority. Although dismissal is a permissible sentence 
for violation of the 69th .Article of War, this very severe penalty 
should be reserved for those oases wherein it is shown that accused 
is so insubordinate or so lacking in those qualities of discipline 
essential to an officer that he should no longer be retained in the 
service. The instant case fails to show such aggravating circum
stances as indicate dismissal to be required either by justice, 
precedent, or the best interests of the service. 

3. Inclosed herewith is a dre.i't of a letter for your sig
nature transmitting the record to the President for his action, 
together with a form of executive action designed to carry into 
effect the recommendation hereinabove made should it meet with 

approval. ~~~~ 
Blanton Winship 

4 Inola. Llajor Genera , · 
Incl.l-Record of' trial. The Judge Advocate General. 
Incl.2-0pin. of Bd. of Rev. 
Incl.3-Dre.i't of letter for sig-

nature of Seo. of war. 
Incl.4-Dra.:f't of executive action. 
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. WAR DEPARTMENT 
In The Office Of The Judge Advocate General 

Washington, D. c. 

DEC 81 1931Military Justice 
CM 197609 

U N I T E D S T A T E S ) UNITED STATES ARMY TROOPS rn CHINA 
) 

v. ) Trial by G. c. M., convened at 
) .American Barracks, Tientsin, China, 

Private CHARLES L. MASSAC.AR ) October 27, 1931. Dishonorable 
{6067292), Company H, 15th ) discharge (suspended) and confine
Infantry. ) ment for six (6) months. Dis

) ciplinary Barracks. 

OPINION of the BOARD OF REVIEW 
McUEIL, CONNOR and BRENNAN, Judge Advocates 

ORIGINAL EXAMINATION by K~1 ·Judge Advocate 

l. The record of trial in the case of the soldier named above, 
having been examined in The Judge Advocate General•s Office and there 
found legally insufficient to support the findings and sentence, has 
been examined by the Board of Review and the Boardsubnits this, its 
opinion, to The Judge Advocate General. · 

2. The accused was tried upon the following charge and specifi
cation: 

CHARGE: Violation of the 94th Article of War. 

Specification: In that ¥rivate Charles L. Massacar, 
Company ..li", 15th Infantry, did, at American 
Barracks, Tientsin, China, on or about October 
16, 1931, feloniously take, steal and carry 
away one pound of butter, of the value of about 
t.31, property of the United States, furnished 
and intended for the military service thereof. 

He pleaded not guilty to, and was found guilty of, the charge and speci
fication. . Evidence of one previous conviction was introduced. He 
waa sentenced to dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor for 

http:MASSAC.AR
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six months. The reviewing authority approved the sentence, direct
ed its execution, but suspended the execution of that portion thereof 
adjudging dishonorable discharge until the soldier•s release from con
finement, and designated the Pacific Branch, United States Disciplin
ary Barracks, Alcatraz, California, as the place of confinement. The 
sentence was published in General Court-Martial Order No. 17, Head
quarters U. S. Army Troops in China, Tientsin, China, November 14, 
1931. 

3. The record of trial shows that the order appointing the 
court (Para.graph 2, ~pecial Orders No. 235, Headquarters u. s. Army 
Troops in China, Tientsin, China, October 13, 1931) did not designate 
a law member, and a radiogram from the Commanding Officer, U. S. Army 
Troops d.n China, eon.firms the fa.ct that no law member for this court 
was detailed by the convening authority. Article of War 8 provides, 
among otber things, that -

wThe authority appointing a general court
martial shall detail as one of the members 
thereof a law member, who shall be an officer 
of the Judge Advocate General•s Department, 
except that when e.n officer of that depart
ment is not available for the purpose the 
appointing authority shall detail instead an 
officer of some other branch of the service 
selected by the appointing authority as 
specially qualified to perform the duties 
of law member." 

The foregoing provisions of the 8th Article of War have been repeatedly 
held to be mandatory (Cll 197461, Hull; 192877, Butler; 159140, DuTemple; 
159143, Davis; 159144, Anderson; 159147, Neenan; 159228, Willey; 163239, 
Cunningham; 163259, Ad.kins; 166057, Dunn; 187098, Henshaw; 187201, 
Bokoski). 

4. No law member having been detailed in this ease in conformity 
with the mandatory provisions or the 8th Article of War above cited, it 
follows that the court which tried the accused was not legally constitut
ed, was without jurisdiction to try the accused and the proceedings are 
null and void !2. init io. 

5. For the reasons above stated, the Board or Review is of the 

- 2 
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opinion that the record of trial is legally insufficient to support 
the ..,:f'inding;s and sentence. 

, Judge Advocate. 

,-~----~-.~--, Judge Advocate. 

~~J~~:::.:!~:..::.~'~·~·~·~·~«:::::::=:.~• Judge Advocate. 

To The Judge Advocate General. 
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WAR DKi'ART:MENT 
In The O.f.fice Of The Judge Advocate General 

iYashington, D. c. 

DEC 81 1931 
Military Justice 
CM 197610 

U N I T E D S T A T E S ) UNITED STATES ARMY TROOPS IN CHINA. 

v. 
) 
) Trial by G. 9. ~., convened at 
) /Jnerican Ba.tracks, Tientsin, China, 

i'rivate JOSEPH MULKERN ) October 27, 1931. Dishonorable 
(R-953164), Company K, ) discharge (suspended) and confine
15th Infantry. ) ment for nine (9) months. Dis

) ciplinary Barracks. 

OPINION o.f the BOARD OF REVIEN 
Mc?lEIL, CONNOR and BRENNAN, Judge Advocates 

ORIGINAL EXAMINATION by KINMAN, Judge Advooate 

l. The record o.f trial in the case of the soldier named above, 
having been eD.mined in The Judge Advocate General• s Office and there 
found legally insufficient to support the findings and sentence, has 
been e:xrunined by the Board o.f Review and the Board suhnits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charges and speci
fications: 

CHARGE I: Violation of the 96th Article o.f War. 

Specification l: In that Private Joseph Mulkern, 
Co K, 15th In.fe.ntry, was, at Tientsin, China, 
on or about October ll, 1931, drunk in uniform 
in a public place, to wit: the streets of 
Tientsin, China, under such ciro'l.llllstances as 
to bring discredit on the military service. 

Specification 2: In that Private Joseph Mulkern, 
Co K, 15th In.fa.ntry, did, at American Barracks, 
Tientsin,·China, on or about October 11, 1931, 
violate STO No. 615-275, Hq USA.TC, by being · .. , 
outside of the American Barracks Compound after 
5.00 PM while on Non-Pass Status. 
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Specification .3: In that Private Joseph Mulkern, 
Company K, 15th Infantry, was, at American 
Barracks, Tientsin,. Chine., on or about October 
13, 1931, at retreat formation, drunk and dis
orderly to the prejudice of good order and 
military discipline. 

CHARGE II: Violation of the 63rd Article of war. 

Specification: In that Private Joseph Mulkern, 
Co K, 16th Infantry, did, at about 8.00 P.M., 
on or about October 13, 1931, behave himself 
with disrespect toward Madison c. Scheppe, 
Second Lieutenant, 15th Infantry, his superior 
officer, by saying to him "What did you put me 
in here for, you miserable little punk" and 
11 Lieutenant, if you com.a in here I will kick 
hell out of you11 or words to that effect. 

He pleaded not guilty to the charges and specifications, and was found 
guilty o:f' all charges and specifications, except in Specification 3, 
Charge I, the words 11 and disorderly", o:f' the excepted words,.not 
guilty. Evidence of four previous convictions was introduced. 
He was sentenced to dishonorable discharge, forfeiture of all pay 
and allowances due or to become due, and confinement at hard labor 
tor nine months. The reviewing authority approved the sentence, 
directed its execution, but suspended the execution of' that portion 
thereof adjudging dishonorable discharge until the soldier's release 
from confinement, and designated the Pacific Branch, United States 
Disciplinary Barracks, Alcatraz, California, as the place o:f' confine
ment. . The sentence was published in General Court-Martial Order No. 
18, Headquarters u. s. Army Troops in China, Tientsin,. China, Novem
ber 14, 1931. 

· 3. The record of trial showl!J that the order appointing the 
court (Paragraph 2, Special Orders No. 235, Headquarters u. s. J.:rmy 
Troops in China, Tientsin, China, October 13, 1931) did not desig
nate a law member, and a radiogrem from the Commanding Officer, 
U. ti. Army Troops in China, confirms the tact that no law member tor 
this court was detailed by the convening authority. Article o:f' 
War 8 provides, among other things, that• 

- 2 -
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"The authority appointing a general court
martial shall detail as one of the members 
thereof a law member, who shall be an officer 
of the Judge Advocate General's Department, 
except that when·an officer of that depart
ment is not available for the purpose the 
appointin~ authority shall detail instead an 
officer of some other branch of the service 
selected by the appointing authority as 
specially qualified to perform the duties 
of law member." 

The :foregoing provisions of the 8th Article of War have been re
peatedly held to be mandatory (CM 197461, Hull; 192877, Butler; 
159140• DuTemple; 159143, Davis; 159144, Anderson; 159141, Neenan; 
159228, Willey; 163239, Cunningham; 163259, Adkins; 166057, Dunn; 
187098, Henshaw; 187201, Bokoski). 

4. · No -law member having been detailed in this case in conform
ity with the mandatory provisions of the 8th Article of War above 
cited, it .follows that the court which tried the accused was not 
legally constituted, was without jurisdiction to try the accused 
ann the proceedings are null and void~ initio. 

5. For the reasons above stated, the Board of Review is of 
the opinion that the record of trial is legally insu;tficient to sup
port the findings and sentence. 

, Judge Advocate. 
~--...,.,....-.~-.-G.-..... ..-,-.--.-::>-

, Judge Advocate. 

__.(}?'---~--==-~--"':X:n-n-----' Judge Advocate. 

To The Judge Advocate General. 
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WAR DEP.A.Rr.MENr 
In the Office of The Judge Advocate General 

Washington, D.C. 

FEC 1 9 1832 

UNITED STATES ) SIX'm CORPS AREA. 
) 

v. ) 
) 

Trial by G.c.M., convened at 
1etferson Barracks, Missouri, 

Private HOWARD H. SMITH ) DecEl!l.ber 7, 1931. Dishonor
{5757841)', C
Infantry, 

ompany A, 5th ) 
) 
) 

able. discharge and confinement 
tor one {l) year. Jetterson 
Barracks, Missouri • 

HOLDlliG by the BOARD OF :REVIEW 
McNEn., CONNOR and BRENNAN, .Tudee Advocates. 

l. The record of trial in the case of the soldier named above 
has been examined by the Board ot Review, and round legally sufficient 
to support the sentence. 

2. The accused was tried upon rehearing December 7 • 1931, upon 
the following Charge and Specification: 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Frivate Howard H. Smith, Canpany 
A, 5th Infantry, did, at .Teff'erson Barracks, 
Missouri, on or about the 21st day of November, 
1928, desert the service or the United States, and 
did remain absent in desertion until he surrendered 
himself' at Jefferson Barracks, Y.issouri, on or 
about the 4th day of August, 1931. 

He pleaded not guilty to, and was found guilty of, the Charge and 
Specification. No evidence of previous convictions was introduced. 
He was sentenced to dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor for 
one year. The reviewing authority approved the sentence, designated 
Jefferson Barracks, Vdssouri, as the place of confinement, and forwarded 
the record pursuan1; to the provisions of' Article of' War 501•. 
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3. The only substantial question presented by the record is 
whether or not the trial of the accused was barred by Article of War 
3g, it being evident that the rehearing was commenced more than 
t~ee years after the date of t~e offense charged and proved. 

4. The accused was first arraigned a~d tried September 17, 
1g31, upon the same Charge and Specification upon which he was 
arraigned and tried at the rehearing. The first trial resulted 1n 
findings .of guilty or the Charge and Specification and a sentence to 
dishonorable discharge, forfeiture of all pay and allowances due or 
to become due, and confinement at hard labor for one and one-half 
years. The·reviewing authority, concurring in the opinion of the 
staff judge advocate that certain errors had been committed at the 
first trial, disapproved the sentence and ordered a rehearing. Be
tween the date of this action of the reviewing authority and the 
date of the rehearing, the accused was, by competent authority, isolated 
in the military hospital, Jefferson Barracks, ltissouri, beoause 
medical tests had indicated that he was a carrier of meningitis germs 
and obviously a menace to the health of persons who might come in con~ 
tact w1 th him. Upon the arraignment at the rehearing accused pleaded 
in bar of trial on the ground that the specification alleged the ac
cused deserted on the 21st day of· Nova:uber, 1928, which dat~ was more 
than· three years prior to the date of arraignment on rehearing. The 
court overruled this plea upon the ground that the isolation of the 
accused in the hospital was "a manifest impediment" which prevented 
the bar of the statute from running. We unite in the view that no 
manifest impediment to the arraignment of an accused can exist during 
a period in which the accused is under the actual physical jurisdic
tion and control of the Army. The term "ms.nifest impediment" must be 
construed in connection with the clause immediately preceding it in 
the 3gth Article of War. The pertinent part of that statute provides: 

"That the period of any absence of the accused from 
the jurisdiction of the United states, and also any 
period during which by reason of· some manifest impediment 
the accused s}?all not have been amenable to military 
justice, shall be excluded in computing the aforesaid 
periods of limitation:". 

A person is "amenable" to military justice if it is possible for the 
military authorittes to bring him before a courtwmartial. In the 
absence of this power he is not em.enable to military justice. 
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Thus, if' a person subject to military law is in lawf'ul confinement 
in a state prison serving a sentence tor violation of a state law, 
the military authorities are without power to bring him to trial; " 
the 1.mprisoDI!lent being a mani:test impediment to trial by a military 
court because the United Statea GoverI1ment cannot imperatively 
demand that the State surrender the prisoner for trial. 3'.!ch a 
person duri.Dg the period or his confinement is not "amenable to 
military justice". But a military person who is actually in the 
physical custody of the military authorities is certainly within 
the possibility of being brought before a cotirt-ma.rtial. The tact 
that it may be unwise or inconvenient to arraign him before such a 
court does not affect the tact that he is ava liable for such an 
arraignment. On this point we adopt the statement of the United 
States District Court for the Southern District of New York that 
manifest impediments 

"are such illlpediments only as operate to prevent the 
military court from exercising its jurisdiction over 
him; as, for instance, his being continuou~ly a pris
oner in the hands of the enemy, or of his behlg im
prisoned under sentence or a civil court tor crime, 
and the like. This seems to me to be the sensible 
and proper construction or the Article. It is the 
construction which has been frequently given to it by 
the executive department." (In re Davison, 4 Fed. 
Rep. 507.) 

In view of the foregoing, we hold that the reason given by the 
court for overruling the plea was incorrect. However, it the plea 
was properly overruled, faulty reasoning does not make the action ot 
the court an error injuriously affecting the substantial rights of the 
accused. 

5. In determining whether or not the trial in this case was 
barred by the statute of limitations little aid can be gained from 
consideration or the decisions of civil courts on similar IIJ3.tters 
because of the marked difference, not only in the te:rms of the 
respective statutes of limitations, but in the procedure of military 
as distinguished from civil criminal tribUDals. It is a principle 
so well established as to obviate the necessity of argument or of 
citation that the .A.rticles of War, constituting as they do one 
complete code, must be so construed as to give all the .A.rticles the 

..3- . 
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effect intended by Congress when it enacted them. The 39th 
Article or War, 11.miting the time in which prosecutions may be 
undertaken, must be construed in connection with the provisions 
or Article

0 

ot War 50l which, among other things, provides that in 
proper cases the reviewing or confirming authority may order a 
rehearing or a case. It is apparent that in the instant case the 
accused was originally arraigned and tried within the period 
limited by statute. It the rehearing is a part or the whole process 
or adjudication ot the case, then it follows that the arraignment 
of the accused on September 17, 1931, prevents the st~tute trom 
running and the sentence ~s le_ ·• In connection with the fore
going, it is to be noted that the rehearing was upon the identic 
Charge and Specification upon which the accused was arraigned on 
the date last stated. We think there is no escape from the con
clusion, and we hold, that the rehearing provided tor 1n Article or 
War ~ is but a continuation ot the original trial and an integral 
part of the whole process or adjudication of the case deSl)ite the 
tact that it is required to be had before a court the members or 
which were not members of the court which first heard the case,• 
a provision obviously for the benefit of the accused and tor his 
benefit only. The provisions or Article of War 50! clearly establish 
that the original trial, despite the disapproval of the sentence 
imposed therein, is tor more than one purpose a living, effective 
part or the entire case. Thus, an acquittal on one or more charges 
and specifications pre )unced at the first trial is binding upon 
the Government, and the charges and specifications resulting in such 
acquittal may not be reconsidered at the rehearing. The sentence 
imposed at the first trial is binding upon the Government and may 
not be exceeded at the rehearing. The action ot the reviewing 
authority on the tirst trial is not a termination or the proceedings. 
In the last analysis the rehearing provided by the Military Code ot 
1920 is analogous to the practice theretofore authorized by law and 
sustained by the civil courts under which practice a reviewing or 
confirming authority could and often did return the record or the 
proceedings to the court tor reconsideration or its findings or 
sentence, or both, and even tor reconsideration or an acquittal. 
We reattirm the rule that, until the reviewing or confirming authority 
has finally acted upon a record, the trial is not complete. 
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1st Ind. 
FEB 1 9 !932

War Department, J'.A.G.o., - To the Commanding General, 
Sixth Corps Area, Chicago, Illinois. 

1. In the case ot Private Heward H. Smith (6757841), Company 
A, eth Infantry (CM 197643), attention is invited to the foregoing 
holding by the Board ot Review that the record ot trial is legally 
sufficient to support the sentence. I hereby approve the holding, 
at the same time withholding m:, concurrence in certain ot the 
incidental conclusions ot law e,;preeaed therein. Under the prow 
visions ot Article of War 50:, you now have authority to order the 
execution ot the sentence. 

2. When copies ot the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding 
and this indorsement. The tile number ot the record ot this case in 
this office is 197543. For convenience ot reference and to facilitate 
attaching copies ot the published order to the record in this case, 
please place tllat number in brackets at the end of the publ 1she4 
order, as tollowsz 

Blanton Winshi , 
Major Gene , 

The Judge Advocate Genere.l. 
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WAR DEF.aRTLIENI' 
In the Office of The Judge .Advocate General 

Washington~D.C. 
i£B 1 ·.) ., 

0 ;,;}J2 

CM 197704 

UNIT~D STATES NDITH CORPS A.REA. 

v. Trial b7 G.C.M., convened at 
March Fleld, California, 

Privates ROBERT L. PURC:Ell. December land 17, 1931. Disw 
(6540353) and ROBERT D. honorable discharge and confine
STRATFORD (6811225), both ment for six (6) months in the 
of 73d Pursuit Squadron, case of each accused. }larch 
.air Corps. Field, R1verside, California. 

HOLDnm by the BOARD OF REVIEW 
McNEIL, CONNOR and BRENNAN, Judge Advocates. 

1. The record of trial in the case of t1e soldiers named above 
has been examined by the Board of Review. 

2. Accused were tried upon the following Charge and Specification: 

CH.tRGE: Violation of the 93d .A.rticle of War. 

Specification: In that Private Robert L. Purcell, 73d 
Pursuit Squadron, Air Coij?s, and Private Robert D. 
Stratford, 73d Pursuit Squadron, Air Coij?s, acting 
jointly, ~nd in pursuance of a COlUlllon intent, did 
at March Field, California, on or about October 2e, 
1931, feloniously talce, steal, and carry away one 
suit of civilian clothes, value about Forty Five 
dollars ($45.00), one belt waist, value about one 
dollar ($1.00), and two handkerchiefs, value about 
Twenty Five cents ($0025), total -value of about 
Fortyw31x Dollars and twentywfive cents ($46.25), 
the property of Private John L. Wi:liamson, 73d 
Pursuit Squadron, Air Corps. 

Ee.ch stands convicted of the substance thereof; atJ.d the only substantial 
question presented by the record of trial is the sufficiency of the 
evidence to support the conviction as to the accused Stratford. This 
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resolves itself, on appellate review, into the question of law 
whether there is substantial evidence or guilt on his part, within 
the rule ot decision on appellate review as fixed in the Hulme 
case (CM 192609). 

3. The only fact in evidence affording a basis for conviction 
of accused Stratford is that he suffered the stolen property in 
question, shortly after its disappearance from the barracks 1'8.ll 
locker ot its owner, to remain tor some hours, until found therein, 
in an automobile jointly owned by himself and his coaccused, after 
being told by the latter that he had tound the property under the 
mattress ot his barracks bed and that he intended to keep the same 
unless claimed by the owner. Stratford did urge his coaccused, when 
put on·notice that the property was in the autanobile, to "turn it 
in and notify the First Sergeant that he had found it". Failure to 
do more when advised of the wrongful possession of the property by 
his coaccused and such a semblance of possession of the stolen 
property by Stratford, tail to evidence any participation by him in 
the wrongtul taking of the property by his coaccused either actual 
or constructive, as the case may be with respect to the latter on 
the evidence of record. 

In Wilson Te u.s., 162 u.s. 613, 619, wherein a conviction ot 
murder was affirmed by the Federal supreme Court, that court declared: 
"Possession of the fruits of crime, recently after its commie.sion, 
justifies the inference th&t the po11es1ion is guilty possession, 
and, though only prima tacie evidence ot guilt, may be ot controlling 
weight unless explained by the circumstances or accounted for in some 
way consistent with innocence•. In Donegan v. u.s., 287 Fed. 641, 64.7, 
decided by the Circuit Court of .q,peala, 2d Circuit, December 11, 1922, 
tbat court cited this cue and other inferior Federal author!ty in 
support of the following rule of evidence, there laid down by it, 
nth respect to possession ot stolen property: "The possession ot 
a~olen property, standing alone, does not e1tablish guilt, but the 
possession ot property :recently stolen raises a presum;,tion ot guilt 
1t'hioh, in the absence ot e:iplanation, may authorize a jury to inter 
a criminal connection with its acquisition"• SO that, it ie not 
mere possession of recently stolen goods, but the unexplained poaaea
aion thereof which constitutes evidence wheretrom a larcenous taking 
thereof may be interred. However, assuming that the court in the 
proper exercise ot 1ta judicial tunction could re:t'uae to credit the 
teetim.Ony ot Strattord as a w1 tne11 in his own bah.alt in rage.rd to 
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absence or any concert of action in the acquisition or retention 
of the property in question by Purcell and the secreting or the 
same in their automobile, nevertheless, the rule of evidence 
respecting proved possession of recently stolen goods, above 
noticed, would not be applicable, as by the tact of joint ownership 
ot the automobile wherein the property was round, only a mere 
semblance ot possession or such property, as respects Stratford, 
is shown. The prerequisite ot applicability ot the rule itself -
proved possession ot the stolen property• is wanting in the evidence. 
A persuasive authority on this point is CM 163072 (Boyd-Volz), where
in the Board of Review held, with the concurrence of The Judge 
Advocate General, as follows: 

"The evidence is legally insufficient to support the 
findings or gttil ty of accused Frank Boyd of the charge 
and specification thereunder. While there is evidence 
to show the joint ownership of the automobile, there is 
no evidence to show that the accused Boyd ever had posses
sion ot the articles alleged to have been stolen or that 
he had any knowledge of the possession of same by the 
accused Volz. The mere fact that the two accused were 
the joint owners of the automobile in which the stolen 
articles were round is not sufficient to establish guilt 
on the part of Boyd.• 

4. For the foregoing reasons, the Board of Review holds the 
record of trial legally insufficient to support the findings of 
guilty ot the Charge and its Specification and appro~ed sentence as 
to the accused, Private Robert D. Stratford, and legally sufficient 
to support said findings and approved sentence as to the accused, 
Private Robert L. Purcell. 

~~~~~~~~~:i!:::~• Judge Advocate. 

Cf1f?1:-!..e&c.·. ~· ....._ Judge Advocate. 





.(153) 

WAR DEPAR'nmn' 
In the Office of The .Tudge AdTocate General 

ll'aahington, n.c. 

CM 197'19~ 

UNITED STATES ) 
) 
) .Trial by G.c.K., oonvened at 
) Fort Da:rt•, C&nal Zone, December 

Printe CLA.UDIC K. lIA.'fflAWAY ) 22, 1931. Dishonorable dis• 
(&83&190), Battery c, 2d ) charge and confinement tor 
Field Artillery. ) thrH {3) ,-.ra. Disciplinary 

) Barre.eke. 

HOU>ING by the BOARD OF REVll1f 
McNEn., CONNOR and BRENNill, Judge A&TOcatea. 

l. Th~ record of trial in the case of the soldier named aboTe 
has been examined by the Board of Review. 

2. The accused was tried upon the following charges and speci
fications: 

CHARGE I: Violation of the 93d Article of War. 

Specification: In that Private Claude M. Hathaway, 
Battery C, 2d Field Artillery, did, on or about 
November 14, 1g31, at Cristobal, Canal Zone, 
feloniously take, steal and carry away one (1) 
four (4) cylinder Dodge sedan automobile, value 
of about $:300.00, and one automobile tire and 
rim, value of about $10.00, the property of 
Brigadier General c. D. Roberta, u. s. J.:rmy. 

CHARGE II: Violation of the 96th Article of War. 

Specification: In that Private Claude M. Hathaway, 
Battery C, 2d Field Artillery, did, at Crhtobal, 
Canal Zone, on or about NovEl!l.ber li, 1931, wrong
fully take, w1thout the consent of the owner, 
and convert to his own use, a Dodge four (4) 
cylinder sedan automobile, the property of 
Brigadier General c. D. Roberts, u. s. A:rmy. 
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He pleaded not guilty to, and was round guilty ot, the charges and 
specifications and was sentenced to be dishonorably discharged the 
service, to torteit all pay and allowances due or to become due, 
and to be confined e.t hard labor for five years. The reviewing 
authority moditied the tind1Il8 as to value ot the automobile des
cribed in the Specitication or Charge I, fixing the same at $150.00, 
approved the sentence but remitted two years ot the confinement 
imposed, designated the Atlantic Branch, United States Disciplinary 
Barracks, Governors Island, l!ew York, as the place of continement, 
and torwarded the record or trial pursuant to Article ot War 50i. 

3. The sillgle question presented by the record ot trial is one 
respectill8 the sutficienoy or the evidence pertaining to that part 
ot the Specification ot Charge I which charges larceny ot the auto
mobile therein described, whereof accused stands convicted. The 
tacts in evidence not elsewhere recited which haTe to do with the 
other accusatory ave:rment in said Specitication, namely, larceny ot 
one automobile tire and rim, are in our opinion without substantial 
probative value as respects the alleged larcenous taking ot the 
automobile, as such tire and rim were disposed ot in order to procure 
gasoline tor operation ot the car while in the wrongful posaesaion 
ot the accused. 

4. Upon careful examination or the record of trial, we find 
that the aforementioned conviction for laroeny or the autanobile in 
question rests upon the tollowing tacts in evidence: (a) disappear
ance on the night ot Saturday, November 14, 1931, ot the car from 
the place where it was parked, unlocked, in front of the oommiseal'J' 
buildill8 in Cristobal, Canal zone; (b) finding ot the car at a place 
in tront ot the salvage warehouse in Fort Davis, station ot accused, 
on the atternoon of Monday, November 16th, the evidence not 1ho1r1n& 
actual manual posaession thereof by accused or anyone at the time; 
(c) unauthorized poaaesaion, and operation ot the car by accused on 
three pleasure dr1Tes to places in the vicinity ot Cristobal and 
Fort Davia, such aa Colon, France Field, and Coco Solo, during the 
period trom Saturday night, November 14, to Sunday night, November lt5, 
1931, attended by his pretense to oampanions and tilling station 
agent of rightful possession of the car. 

In our opinion these circumstantial tacts do not attord a 
reasonable basis tor an inference of intent permanently to deprive 
the owner of his property in the automobile in question• a necesaa17 
element ot the offense of larceny. The circumstances ot time, place, 
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and restricted area or use of the car, in our view of the evidence, 
conjunctively negative any such intent, and make applicable to the 
case the rule of decision and reasoniDg 1n two recent cases. 
CM H3315 (Rosborough) and CM 194359 (Sadler) • the latter arising 
in the Panama Canal Division• wherein the Board of Review held 
wrongful possession of an auto.mobile for a short period and operation 
thereof in a restricted area by the accused to be sutticient to 
support only so much of the conviction of larceny thereof as in
volved a finding ot guilty of wrongfully taking and carrying away 
the same, at the time and place alleged, w1 thout the consent of the 
owner, in violation of the 96th Article of War. 

5. For the foregoing reasons, the Board of Review holds the 
record of trial legally sufficient to support only so much of the 
modified finding of guilty upon the specification of Charge I as 
involves a finding of guilty or larceny of the automobile tire and 
rim, as alleged, legally sufficient to support the findings upon 
said Charge, Charge II and its Specification, and legally sufficient 
to support the sentence. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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WAR DEPARTMENT 

In the o:t':tice ot 11le .Tudge Advocate General 
Washington, D.c. 

CK l978l2 JAN 2 7 193'2 

UNITED STATES ) SEVENTH CO:RFS AREA. 
) 

Private ELMlfOOD MASTERS 
(R-1358656), Troop G, 
l:5th <:avalry. 

) 
) 
) 
) 
) 

Trial by- o.c.u. convened at 
Fort Crook, Nebraska, .Tanua.ry' 
l~, 1932. Dishonorable dis
charge and con:tinement tor 
one and one-halt (li) 7ears. 

) Disciplinary- Barracks. 

HOLDING by- the BOARD OJ!' REVIEW 
McNEIL, CONNOR and BRENNAN, Judge Advocates. 

l. The record ot trial in the oase ot the soldier named above 
baa been e::mmined by- the Board ot Revin and tound to be legally
sut:ticient to support the tindinga ot guilty ot the Charge and 
Specification. 

2. The evidence shows that the accused absented him.selt without 
authori t;y trom his organization on March 4, 1Sl20, and remained absent 
until he surrendered at Fort Omaha, Uebraska, on December 25, 1931. 
The Executive Order o:t November ~. 1927, provides that the Manual tor 
Courta-Yartial, 1921, shall govern as to the punishment to be imposed 
upon conviction in any case tor ottenses committed prior to J.pril l, 
1928. The Executive Order. ot December 10, 1920, page 227 ot the 1921 
Manual, limits the punishment tor desertion terminated by IJUrrender 
atter an absence ot more than sixt;y days to dishonorable discharge, 
torteiture ot all pay and allosances due or to become due, and contine
ment at hard labor tor one y-ear. 

3. l!'or the reason stated, the Board ot Review holds the record 
ot trial legally au:tticient to support the tindinga ot guilty ot the 
Charge and Specitica.tion, and legall7 autticient to support onl7 so much 
ot'the sentence as involves diahonorable discharge, torteiture ot all pay
and allowances due or to become due, and continement at hard labor tor 

ono year. ~~.-

~. Judge Advocate. 

~. ~ .. ••') 1 Judge Advocate. 

{b~. Judge Advocate. 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington,D.C. 

JUN 2 7 1932CM 198108 

UNITED STATES ) SIXTH CORPS AREA. 
) 
) 
) 

Trial by G.c.M., convened at 
Fort Sheridan, Illinois, 

Private FRANK CASEY 
(6817265), Service Battery-, 
76th Field Artillery. 

) 
) 
) 

February 15, 1932. Dishonor
able discharge, suspended, 
and confinement tor six (6) 

) months. l!'ort Sheridan. 

OPINION ot the BOA.RD OF REVI.D 
McNEIL, BRENNAN and HALL, J'udge Advocates. 

1. Tbe record of trial or the soldier named above, having 
been examined in the ottice ot The Judge Advocate General and there 
found not legal.17 sufficient to support the findings and sentence, 
has been emmined by the Board of Review, and the Board subm.1ts this, 
its opinion, to The J'udge Advocate General. 

2. This case 1nvo1Tes trial by a court other than the one 
-directed b7 the reviewing author!ty to try the case. Both courts 
were properly appointed and had the same trial judge adTOcate, Captain 
Candler A. Wilkinson, 14th Ca'Valry. On January 4, 1952, the Camnand
ing General, Sixth Corps Area, after the charges had been formally 
innstigated, referred them •tor trial to Captain Wilkinson, Trial 
J'udge Advocate, general couri-lzla1,t1al appointed by paragraph B, 
Special Orders No. 219, Headquarters Sixth Corps Area, September 12, 
1931", hereafter referred to as Court A. Thereafter, the Conminding 
General appointed a new general court-martial pursuant to pare.graph 
1, Special Orders No. 20, dated January 25, 1932, hereafter referred 
to as Court B. On February 4, 1932, Court B convened and proceeded 
nth the trial ot accused who, after arraignment, pleaded not guilt1 
to desertion but gullty to absence 11'1 thout lean tor the perio4. 
alleged. The court found him guilty ot absence 11'1 thout leaTe tor 
the period alleged and sentenced him ,o confinement at he.rd labor 
tor tive months and tortei ture ot $14 per month tor a like perio4. 
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Without taking f'oma.l action on the record or trial, it was 
returned to Captain Wilkinson by lat indorsement, "Hq. Sixth 
Corps Area, Chicago, Illinois, February 11, 1932", signed by an 
Assistant Adjutant General "By comand or Major General Parker•. 
This indorsement stated: 

"2. The last mentioned court not haTing been 
authorized to try the oase, its action a nullity, 
and there was no trial within the meaning or the 
40th Article of' War; and the order or ref'erence on 
the charges 1s still in effect. 

"3• The charges e.nd accompanying papers are 
accordingly returned herewith tor appropriate action.• 

On February 15, 1932, Court A convened and proceeded with a second 
trial or accused on the same Charge and Specification, which read 
as rollowa: 

CHARGE: Violation or the 58th Article or War. 

Specif'ication: In that Private Frank: Casey, oervice 
Battery, 76th l!~ield Artillery, did, at Fort 
Francis E. Warren, Wyoming, on or about the EOth 
Oay or October, 1931, desert the service or the 
United States, and did remain absent in desertion 
until he surrendered himselt at Milwaukee, 
Wisconsin, on or about the 12th day or December, 
1931. 

On this occasion accused pleaded not guilty to desertion but by 
appropriate exceptions and substitutions guilty to absence without 
leave tor the period alleged, and was round guilty or desertion as 
charged. Evidence or one previous conviction by special court
martial tor absence without leave was introduced. He was sentenced 
to dishonorable discharge, torte!ture or all pay and allowances due 
or to become due, and confinement at hard labor tor one year. The 
reviewing authority approved the sentence but reduced the period or 
confinement to six months, directed its execution but suspended the 
dishonorable discharge, and designated Fort Sheridan, Illinois, as 
the place of' continement. The sentence was published in General 
Court-Martial Order No. 84, Headquarters Sixth Corps Area, February 
25, 1932. 
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3. The two records of trial, with their accompanying papers, 
thererore present a number or questions or law, which may be 
aummed up in the following queries: 

(a) Was the rirst trial a nullity? 
{b) It not, has it been disapproved? 
(c) Is the second conviction, and the sentence based 
thereon, legal? 

4 • .An extended search or the precedents in this office 
reveals no decision based upon the precise circumstances presen.ted. 
On the jurisdictional question involved, in the tirst instance, the 
precedents or this ortice clearly hold that where the appointing 
and revieWing authority a_re one and the same he may elect to approve 
the trial and conviction or an accused even though it be shown that 
the original charges had been referred t:> a court other than the 
one which.actually tried the case. Clearly such an action can be 
held good only upon the principle that the court which actually 
tried the case had jurisdiction in the first instance and that 
therefore the sentence was not illegal and void ab initio, tor 
otherwise a subsequent ratification could not be91i'ad at law. 

Before considering the precedents or this orrice it will be 
well to review the source or court-martial jurisdiction with the 
preliminary operative conditions prescribed by statutory law. Under 
the Constitution of the United States, Congress alone has the 
authority to conter court-martial jurisdiction, hence all powers 
and limitations thereon mu.st be sought in the Articles or War, or 
other Federal statute. The controlling consideration in the instant 
case, thererore, hinges on the precise question as to whether Congress 
intended that in each individual case approved tor trial there should 
be a tormal reference of trial to a particular court by the appoint• 
ing authority as a precedent condition to jurisdiction when it is 
ahown that two or more courts had been appointed by him competent 
to try the case. There is no language in any of the Articles or War 
remotely warranting such a conclusion. 

The indispensable conditions necessary to show court-martial 
jurisdiction are aptly set out in paragraph M, Manual tor Courte
Martial, 1921, page 27, as rollowss 

"(a) That it was convened by- an officer empowered 
to appoint it. 
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•(b) That the persona who sat upon the court 
were legall7 competent to do so. 

" ( c) 'l'ha t the court thus constituted was 
invested by the acts of Congress with power to tr, 
the person and the offense charged. 

"(d) That its sentence was in accordance with 
law.• (Underscoring supplied.) 

This language 11 copied almost verbatim trom the decision ot 
Judge Sanborn in Deming v. Mcclaughry, 113 Fed. 650. 

Article ot War 8 recites the authorities who ma7 appoint 
courts-martial,· "The President of the United States, the COIIIIIBlld
ing officer ot a territorial division•**, etc.• And such power 
is, held not ,o be an attribute ot person or rank, but solely an 
attribute of the commander's otfice, a tunction that cannot be dele~ 
gated.. to another otticer (par. 5!,, M.C.M., 1928). 

Onc.e a general court-martial 1s appointed, according to law, 
it 

•shall have power to tey .m person subject to 
milttaey law tor aJ17 crime or ottcmae made punish
able by these articles***•" (A.W. 12) (Under.· 
scoring supplied): 

.And the duly appointed trial judge _advocate "B'hall prosecute" not 
in the name ot the appointing authorit7 but "in the nsme of the 
United States" (A.W. 17). 

It remains to be seen what mandatoey provisions ot law have 
been ~oted by Congress in the .lrticles ot War prescribing the 
preliminary action contem;plated on charges before trial.· 'lhe only 
prerequis1tes material to t.he issue are set out ill·Article ot War 
70 end may be stated as tollowas 

(a) Charges end specifications mu.st be aigned 
by a person subject to military law. 
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I 

(b) No charge Will be referred tor trial until 
attar a thorough e.nd impartial inTeatigation. 

(c,) WBerore directing the trial ot U1' charge 
by general court-martial the appointing authority 
Will rater 1 t to hia atart judge advocate for con• 
aideration and advice.• (Underaooring supplied,) 

It ia therefore clear that Congress enjoin.a u:pon the appointing 
authority no necessity of a fo:rmal. reference ot the charges to 
a particular court aa a precedent condition to jurisdiction. The 
language in the Manual tor Courts-Martial, as well, negatiTH 8l13" 
such presumption. where it reads aa :tollon: 

"The usual form or indoraement referring charges 
tor trial Iaiiii'owii'on the fo:m (A.PP. 3) • The signed 
indorsem.ent referring chargea Will be on the original 
charge sheet and may include any proper instructions.• 
{Underscoring aup:plied.) 

1he foregoing is not a new doctrine in military justice. 
Reference is made to the Digest of Opinions, Winthrop, 1895, 
paragraph 26, page 234, where a broader and more far reaching rule 
is laid down, as followas 

"The mere fact, however, that a court has pro
ceeded to the trial or charges, referred to it 
Yi thout due authority by a commander interior to 
the one who conTened the court, cannot a:ttect the 
legality ot the rinding or sentence 1n the case. 
llII, !502; lXVI, 167." 

The rule stated above by Colonel Winthrop is baaed upon two 
opinions by Judge Advocate General Holt in 1866 and 1867. In 
one or thea he stated: 

"I have to advise you that it is quite un
necessary in order to give a court-martial juris
diction or charges, that the same shall expressly 
appear to have been approved and referred for 
trial, by the commander who convened the court. 
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The court may proceed to try upon any set of 
charges if only they appear authenticated by 
the signature of its judge advocate or by that 
or some responsible officer*••. It is of 
course most regular e.nd desirable, as well as 
courteous to the commander, that all charges 
should be forwarded through him for his approval; 
but such approval is not essential to confer 
jurisdiction upon the court when once legally 
appointed." 

As a matter of law, a written reference for trial is not 
necessary, - such reference may be oral, in which case the record 
of trial and accompanying papers would be bare or any evidence 
to indicate whether or not the court which tried the accused was 
the court before which the appointing authority had instructed 
the trial judge advocate to bring the accused tor trial. The 
order of reference for trial has never been consiQered a juris
dictional matter. This is shown by the fact that prior to 1919, 
the original charges with the order of reference for trial were 
not required to be forwarded with the record of trial to the 
Judge Advocate General, who, therefore, was unable to detexmine 
whether the case was tried by the particular court to which 

5. The controlling precedent in this office is CM 138625, 
Woodward, a case involving like circumstances, and dif'fering only 
in that the reviewing authority in the Woodward case approved the 
sentence, while in the instant case the reviewing authority took 
no formal action on the record. In the Woodward case, 3'1.1.dge 
Advocate General Crowder signed the following indorsement: 

•1. I have not signed the foregoing indorsement, 
prepared by the Board of Review of the Military Justice 
Division and concurred in by the Chief of that Division, 
because in my opinion the court that tried the case 
cannot be said to have been without jurisdiction so to 
do, f.or 

(a) The charges were duly preferred, investigated, 
and submitted for appropriate action to the 
officer exercising general court-martial 
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jurisdiction over the command to llhich 
Woodward belonged; 

(b) That otticer approved the charges tor trial 
and ordered trial by general court-martial; 

(o) Trial was had betore a general court-martial 
duly appoinhd by the otficer who had ap
proved the charges tor trial and had ordered 
their trial by general court-martial; 

(d) That court was competent to try the accused 
tor the ottenae with which he stood charged; 
and 

(•) The officer who ordered the charges tried and 
had appointed the court before which they 
were tried approved the sentence, thus evi• 
dancing his approval or the trial or the 
charges by the particular court. 

"2• With the toregoiDg conditiona present, I find 
no element or condition miasing that was necessary to 
give the court jurisdiction OTer the person ot Woodward. 
and the ottense w1 th mich he atood chargedO 

' •3. The case 1a clearly distinguishable trom the 
case ot Willie.ma (O.M. 122619 & c.u. 124:998), tor in 
that case (O.M. 122619) the otticer exercising general 
court-martial jurisdiction oTer the command to which 
the accused belonged and in which he •s being held a1I 
the time ot trial had neither approftd the charges tor 
trial nor ordered the tried by a general court11art1al. 

•,. Until compare.Uvely recently the original 
chargea were not forwarded w1 th the record ot trial. 
'l'heretore, until racentl7, thia ottice •• :not 1n a 
position, lib.en uaminins a record ot trial, to deter
mine wh•ther or not the case had been tried by the 
particular court to which it had been tormall7 re
ferred. 

··~. For the reasons indicated I am of the opinion 
that the court in Woodward's case had jurisdiction ot 
the person ot the accused and ot the often.a• in question, 
and that the record 1a legally autticient to aupport the 
aentence.• · 

_,_ 
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, 

This opinion was concurred in by Secretary ot War Baker, who 
wrote in his own hand •I am ot opinion that the court had 
Jurisdiction and so hold•, and it has been followed by this 
ottice in innumerable cases since that time. 

6. The fonn. and phraseology- or the present Articles or War, 
Which are a reenactment w1. th amendments and modifications or the 
Articles or War adopted by Congress in the year 1916, continn 
the view that the jurisdiction of courts-martial is not affected 
by errors or irregularities ot procedure. .Prior to 1916 the · 
Articles or War were basically a foreign code amended from time to 
time by piece-meal legislation during periods or 1l!lr and uuder the 
stress or war conditions. The Articles ot War as a whole had ,, 
apparently not been seriously considered by Congress since their 
restatement 1n the Revised Statutes ot 1874. For severe). years 
prior ·to 1916 the matter was given care:tul consideration in the 
War Department and in the Congress, and as a result the Code ot 
1916 was finally adopted. That code was diTided into tive sections, 
some or whic};J. had appropriate subheads. The code was so designed 
as to bring together in any particular section all the provisions 
ot the articles relating to the same subject matter. Thus in the 
Code ot 1916 and in the Code ot 1920 the Articles ot War are 
diT.ided into the tollowin~ sections: 

I. Prel1.m.1nary Provisions. 
II. Courts-Martial. 

III. Punitive Articles. 
IV. Courts ot Inquiry. 
V. Miscellaneous Provisions. 

Section II relating to •courts-Martial• is divided into seven sub
heads, or which the third is entitled •Jurisdiction•. This subhead, 
which contains Articles ot War 12 to 16, both inclusin, states in 
detail the jurisdiction ot general courta-martial, ot special 
courts-martial, and ot summary courts-martial, and contains certain 
other pertinent provisions. There is nothing in the subhead entitled 
•Jurisdiction• nor in the Articles ot War contained therein which 
indicates that the Jurisdiction ot a court-ma.rtial duly appointed 
1s dependent upon any particular tom or method ot bringing before 
the court for trial a person subject to military law. In this . 
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connection it is interesting to note that Section II also 
contains the subhead entitled "Procedure•, in which the material. 
~cedural requirement• in COD.Jl8Ction with the administration 
ot m.111 tary justice are prescribed. The subhead covering 
"Procedure• contains Article ot War 37 which provides in pertinent 
part aa tollowa: 

"The proceedings ot a court-martial shall not 
be held inT8.lid, nor the findings or sentence dis
approved in any case*•• tor any error aa to any 
matter ot pleading or procedure unlesa in the Opin
ion ot the reviewing or con:tinnillg authority, after 
an eDDlination ot the entire proceedings, it shall 
appear that the error complained ot has injuriously 
affected, the substantial. rights of an accused*•*.• 

The scientific arrangement ot the Articles ot War commencing w1 th 
the Code or 191&, coupled with the express Congressional declara• 
tion that errors ot procedure shall not cause the invalidation of 
the proceedings of a court nor a disapproval of its findings or 
sentence except tor the reasons stated, forces the conclusion that 
the jurisdiction or the court cannot be attected by irregularities 
occurring prior to trial. 

7. 'l'he essential requisites of jurisdiction, based upon the 
foregoing authorities, are all present in this case, and, accordingly, 
the Board ot Review ia of the opinion that the first court which 
tried Casey had jurisdiction to try him tor the ottense ot desertion 
charged against him. The trial by this court was not a nullity, 
but the reviewing authority had power to approve its sentence, thus 
giving 1 t lite, or to disapprove it. 

e. The Manual tor' Courts-Martial, 1928, at page 7'1, provides 
pertinently aa follows: 

"The reviewing authority will state at the end of the 
record ot trial in each case his decision and orders
• * * he will sign in his own hand the action taken 
by him on the proceedings • • *." 



The Opinions of The J"udge Advocate General indicate that the 
reviewing authority must act in person and that such power cannot 
be delegated (1912 Dig. Ops. JAG 554; 1919 id. 273). 

The Comnanding General, Sixth Corps Area, did not "sign in 
his own hand the action taken by him on the proceedings• of the 
first trial. This was irregular, but by 1st indorsement to this 
office, dated :May 21, 1932, he has in effect stated that the action 
taken has his approval and was in accord with his desire although 
he is "unable to add from his recollection anyth1ng to the pre
sumption arising from the recital of the indorsement in question 
that it was written by his command"• In view of the lapse ot time 
and hia numel'ous intervening duties, it is not surprising that the 
Commanding General has at this time no personal recollection of 
this case, but the record shows that, on February 25, 1932, on 
which date he personally signed his action on the second trial, he 
had before him both the record of the f'irat trial end a review 
by h18 statt judge advocate which stated: "Some 'Qelay in this 
case was occasioned by the tact that the case was heard on February 
4, 1932, by a general oourt-ma.rtial to which it was not referred". 

The Board of' Review is of the opinion that the action taken 
by the COJil!IlB.llding General, Sixth Corps Area, by the indorsement 
of February 11, 1932, together with his signed action on February 
25, 1932, approving the second sentence, must be considered as a 
disapproval of the proceedings including the sentence of the first 
trial, and that the second trial must therefore be considered a 
rehearing (15 Atty. Gen. 290; Runkle v. United States, 122 u.s. 543; 
United States v. Page, 137 u.s. 873; United States v. Fletcher, 
148 u.s. SC:). 

9. Article of War 50i provides aa to rehearings:
• 

"When the President or any reviewing or contina
ing authority disapproves or vacates a sentence the 
execution of which has not theretofore been duly 
ordered, he may authorize or direct a rehearing. Such 
rehearing shall take place before a court composed of 
officers not members of the court which first heard 
the case~ UJ)on such rehearing the accused shall not 
be tried for any offense of which he was found not 
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gu1lt7 by the first court,. and no senhnce in 
uceaa ot or more aeTere than the original. · 
aentence aha.l..l be enforced unless the aentence 
be baHd upon a finding of guil t7 ot an ottense 
not considered upon the merita in the original. 
proceeding; • • • • 

-:he tirat court found accused not guilty of desertion but gu1lt7 
ot the included offense ot absence w1 th.out leaTe, and Hntenced 
him to continement at hard labor tor tin months and torteiture 
ot fourteen dollar• per month tor.a like period• 

10. :ror the reaaona stated, the Board ot Review is ot the 
opinion that the record ot trial is.legally .u.tficient to support 
onl7 so :much ot the finding• ot guilty aa involTH findings tha" 
accused 414 about October 20, 1931, absent himself Yi thout leave 
tl"Oll :Fort J'rel?,cia E. Warren, 1fyom1ng, and did remain absent with
out leave until he surrendered at l(iln.ukee, 1'1scona1n, on or 
about December 12, 1951, in Tiolation of the 6lat Article ot War; 
and legall7 auttioient to support onl7 80 much of the aentenee 
aa in...,lna eontinment at hard labor tor tin months and tor-
teiture ot fourteen dollars ot his pa7 per month for a like period. 

Judge ~dvocate. 
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WAR DEPARTMENT 
In the Office of The 1udge Advocate General 

Washington, D.C. 

CM 198145 

UNITED STATES ) FIRST DIVISION 
) 

v. ) Trial by G.C.M. convened at 
) Fort Hamilton, New York, 

Private 1st Class WILLIAM ) February 11, 1932. Dishonor
L. BROWN (6774280), ) able discharge and confine
Company M, 26th Infantry. ) ment for one (1) year. 

) Disciplinary Barracks. 

HOLDUIG by the BOA.RD OF REVIEW 
McNEIL, CONNOR and BRENNAN, 1udge Advocates. 

l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. Accused was tried upon the following charges and apecifica• 
tionss 

CHARGE I: Violation of the 93d Article of Wal'. 

Specification 1: In that Private 1st Class Willi8lll L. 
Brown, Company M, 26th Infantry, did, at Fort 
Hamilton, N. Y., on or about December 24, 1931, 
feloniously take, steal, and carry away money to 
value ot about TWenty dollar, ($20.00), the l)l'Oper
ty of Private Michael Malaet, 6785928, Headquarter• 
Company, 18th Infantry. 

Specification 2: In that Private 1st Class William L. 
Brown, Company M, 26th Infantry, did, at Fort 
Hamilton, N. Y., on or about December 24, 1931, 
feloniously take, ,teal, and carry away a pair of 
russet shoes to the value of about Ten dollars 
($10.00), the property of Corporal Michael Brady, 
6082104, Senice Company, Mth l~tantry. 



(172) 

CHARGE II: Violation ot the 61st Article ot War. 

Specification: In that Private lat Class William L. 
Brown, Company M, 26th Infantry, did, without proper 
leave absent himself from his station at Fort 
Hamilton, N. Y., from about December 24, 1931, to 
December 29, 1931. 

He pleaded not guilty to, and was found guilty of, all charges and 
specifications. Evidence of one previous conviction was introduced. 
He was sentenced to dishonorable discharge, forfeiture ot all pay and 
allowances due or'to become due, and confinement at hard labor tor 
one year. The reviewing authority approved the sentence, designated 
the Atlantic Branch, United States Disciplinary Barracks, Fort Jay, 
New York, as the place of confinement, and forwarded the record tor 
action under Article ot War t50i. 

3. The evidence in support ot the findings ot guilty or Charge I 
and Specification 2 thereof and Charge II and its Specification is 
direct and positive, and the findings ot the court thereon, in the 
absence ot legal error, are binding on the Board ot Review. No error 
as to such charges and specifications is found. 

The evidence introduced to establish the guilt of the accused as 
to Specification 1 of Charge I, that is, that he stole $201 the proper
ty"of Private Michael Ma.last, Headquarters Company, 18th Infantry, is 
purely circumstantial. The record, therefore, presents the question 
Whether or not the circum.stanoes shown are "not only*** consistent 
With guilt, but inconsistent with innocence". United States v. Hart, 
162 Fed. 1921 196-197; CM 195705, Tyson. This question is a question 
ot law and imposes upon the Board ot Review the duty to examine the 
evidence "not for the purpose ot weiehing conflicting testimony, but 
only to determine whether there was some evidence, competent and sub
stantial, before the jury, fairly tending to sustain the verdict"• 
Abrams v. United States, 2~ u.s. 616, 619; CM 195705, Tyson. 

The evidence bearing on the specification is that two days prior 
to the alleged theft, and also on the day the theft was discovered, 
accused was without funds (R. 10: Ex. l); that at that time accused 
knew that Private Malaat had money in his purse (R. 10,13114); that 
Private Malast put the purse and money in his trunk locker late on 
the night ot December 22, 1931, at a time when accused was present in 
the room; that at that time accused's presence in the room was normal, 
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hia bunk being in that aquadroom; that accused was awake at the 
time, he hanng returned to the squadroom 111. th Private Me.last; 
that at the time PriTate Ma.last placed the purse and money in the 
trunk locker, the aquadroom was unlighted and the night we.a Tery 
dark, there being a heaTy rain and some fog (R. 12); that prior to 
the events causing this trial accused had on his key ring a key 
which fitted the lock or PriTate Malast's trunk: locker (R. 17); 
that on December 24, 1931, Private Ma.last discovered that a $20 bill 
had disappeared from his purse which was in his locker (R. 14,27); 
that accused absented himself 111.thout leave the same date (R. 45); 
and that the following day accused' a key ring 11aa tound under the 
pillow on his bunk and one of the keys fitted and unlocked Private 
Malast's trunk locker (R. 32,34,36). There ia no evidence that 
accused was se~n near the trunk locker at any time before the dis
appearance of the money, no evidence that he had money in his 
possession• and no evidence that he was the only person cognizant 
ot the tact that Ma.last had money in the trunk locker. The eTidenoe 
establishes (R. 52,55) that aeTeral other enlisted men left the 
organization about December 24th. The defense requested time to 
ex.a.mine the locker keys in possession ot the men in accused's organi• 
zation in order to determine 'Whether or not any ot them would open 
Private M!tlaat'a trunk locker, whereupon the follo111.ng discussion 
took places 

"The Defense Counael: The defense wants time to get 
allot the keys that are in thia organization and eee 
how many other keys that have not been already identified 
as the particular key• that will actually open this foot 
locker. I want to aee how many other keya can be uaed to 
open thia toot locker. 

•The Presidents You haTe·a perfect right to do that 
ot course, but eTery member ot the court knows tbat there 
are probabl7 two dozen keys in the regiment that will do 
that. It you want to do that, the court will not object 
to it, but we all know that there is an7 number of keya 
that will do that. 

"A Member: Probably eTery organization haa keys ot 
that same number. 

"The Defense Counsel: In view of that statement, b7 
the court, the defense will not produce those keys in 
order to prove that statement which could be easily done. 

"The Presidenta I do not think it ia necessary to 
dela7 the case tor tha~.· (R. 72.) 

-3-
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The foregoing is tantamount to a finding or raot that several 
members of the accused's organization had in their possession 
keys which would unlock .I'rivate ?.18.last's trunk locker. 

4. The evidence of record establishes nothing more than 
that accused had en opportunity to commit the crime charged against 
him. Proof of mere opportunity to commit a crime is not sufficient 
to establish guilt (CM 195705, Tyson, and cases· cited). Nor does 
the fact that accused absented hiLiself without leave at substan
tially the same time the money was stolen serve, in the absence or 
testimony connecting the accused with the offense, to establish 
his guilt for the reason stated by the Board or Review in the Tyson 
case, supra, "Desertion without apparent cause is of such frequent 
occurrence in the military service, the disappearance of a soldier 
who had opportunity to commit a crime would hardly justify more 
than a.suspicion against him in respect thereof". 

5. For the reasons hereinabove stated, the Board of Review 
holds the record of trial not legally sufficient to support the 
finding of guilty ot Specification lot Charge I, but legally 
sufficient to aupport the findings or guilty of Charge I and 
Specification 2 thereunder and of Charge II and its Specification, 
and legally sutficient to support only so much or the sentence as 
involves dishonorable discharge, forfeiture of all pay and allow
a~ces due or to become due, and confinement at hard labor tor six 
months and twenty-five days. 
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WAR DEPA.RrtmlT 
In the Office or The Judge Advocate General 

Waahington,D.C. 

MAY. 1 81932 
CM 198202 

UNITED STATES ) PHILIPPINE DEPARTMENT 
) 
) Trial by G.c.M., conTened at 
) Fort Santiago, Manila, P.I., 

First Lieutenant FRANCIS B. ) J"anuary 4. and 5, 1932. 
VALENTINE (0-12129), Air ) Disnissal. 
Corps. ) 

OPINION ot the BO.ARD Cl!' REVIEW 
McNEIL, BRENNAN and DINSMORE, J'Udge Advocates, 

ORIGINAL EIAMINA.TIW by BAI.CAR, Judge JldToeate. 

1. The Board or Review has examined the record or trial in 
the. case or the officer named above and submits this, its opinion, 
to The J"udge Advocate General. 

2. Accused was tried upon the following_ charges and specifi• 
cations: 

CHARGE Is Violation of the 95th Article ot War. 

Speoirication ls In that Firat Lieutenant Francis Bo 
Valentine, Air Corps, did, at san Fernando, 
La Union, Philippine Islands, on or about April 
83, 1931, wilfully and w:rongtully take a picture, 
by photograph, of the persons ot his wife and ot 
the wives of Captain Fred c. Nelson, Air Corps, 
and First Lieutenant Uzal G. Kilt, Air Corps, 
which said women were then and there in a state 
of substantial nudity and in postures offensive 
to public morals and dacenc7. 

Specification 2: (Finding ot not guilty) 



Specitication 3c Ill that Yirat Lieutenant J'~i• B. 
Valentine, Air Corps, having TI'Oll8fUll.7 photo
graphed hia own nte and the nvea ot Captain lPred 
c. Nelaon, Air Corpa, and Firat Lieutenant Uzal 
G. Ent, Air·Corpa, in a atate of subatantial 
nudity, did, at Nichols Field, P.I., on or about 
June lf$, 19311 knowingly prejudice ancl injurioual7 
atfect the good name, honor and virtue ot the 
atoresaid n ves ot Captain Fred c. Nelson and 
J'irst Lieutenant Uzal o. Ent, by turning over to 
J'irst Lieutenant Richard w. Gibson, Air Corpa, a 
person not authorized to receive the same, the 
photographic tilm bearing the imprint ot the 
atoresaid photograph ot said wive• ot Captain 
Fred c. Nelson, and First Lieutenant Uzal G, Ent, 
he, the said Lieutenant Francia B. Valentine, 
then well knoW'ing that the said Lieutenant 
Gibson.was .l.ssistant Photographic~ at 
Nichols Field, and that development of aald photo
graphic film and making of prints thereot would 
take place in the of::ticial photographic laboratol'J' 
at Nichols Field, a place wherein numerous and 
divers soldiers were o:rticially on duty and cu1• 
tomarily present. 

CHARGE II: Violation ot the 96th Article ot War. 

Specification le In that First Lieutenant Francis B, 
Valentine, Air Corps, did, at Nichols Field, P.I., 
on or about June 15, 1931, 1rr0ngtull7 and malicious• 
ly compromiae and impeach the reputation, honor 
and virtue of Mrs, Fred c. Nelson, the wife ot an 
officer of the Regular Army, by publishing a certain 
photographic film bearing thereon, in part, the 
imprint of the picture ot the said Mra. Fredo. 
Nelson and showing a poaterior view of her naked 
lower limbs and buttooka, Thia contrary to the law 
ot the Philippine Islands, made and provided in 
Act Number 277, 
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Speoirication 21 In that Yirst Lieutenant Francia B. 
Valentine, .lir Corpe, did, at Nichols Field, P.I., 
on or about June lfi, )-931, 11TODgtull7 and maliciou.-
17 compromiee and impeach the reputation, honor 
and Tirtue or Jira. Uzal o. Ent, the wire or an 
otticer ot the Regular J.my• by publishing a certain 
photographic rilm bee.ring thereon, in part, the 
imprint ot the picture or said Mrs. Uzal G. Ent, 
and showing a posterior view or her naked lower 
limbs and buttocks. 1rhis contrary- to law or the 
Philippine Islands, made and proTided in Act 
Number 277• 

He pleaded not guilty to all the charge• and specifications, and 
was round guilty ot Specification l, Charge I, except the word 
•at•, substit\rting therefor the word •near•, and the word "sub
stantial•, aubsti tuting therefor the word •partial•, of the excepte4 
words, not guilty, or the substituted words, guilt,-: not guilty of 
Specification a, Charge I; guilty or Specification 3, Charge I, 
except the word •aubatantial•, substituting therefor the word 
ltpart1al•, and or the words •and virtue•, interpolating the word 
•and• between the word "name" and the word "honor•, and ot the word.a 
•and that denlo:pment of said photographic tilm and making of prinu 
thereof would take place in the official laboratory at Nichole 
rield, a place wherein numerous and divers soldiers were officiall7 
on duty and cuatomarilY" present•, of the excepted words, not guilt7e 
of the substituted and interpolated words, guilty; and guilty ot 
Charge I; of Specification 1, Charge II, guilty, except the words 
•and rtrtue• • interpolating the word •and" between the word •reputa• 
tion• and the word •honor•, or the excepted words, not guiltT, ot 
the interpolated word, guilt7; guilty or Specification 2, Charge IIe 
With the same modifications noted in S,Pecification.l, Charge II; 
and guilty or Charge II. No ertdence of preTious conTictiona wa.11 

introduced. He was sentenced •to be dismissed the service•. The 
rertenng authority approTed the sentence and forwarded the record 
tor action under the provisions or Article or War 48. 

3. The conduct of the accused denounced in the several speciti• 
cations relates to his·act in taking a kodak picture of his own Wife 
and the wives of two other officers at a beach picnic, and his act 
some weeks later in turning the film oTer to a brother officer tor. 
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development by him. The serious question to be decided is whether 
his conduct, established by the evidence, constitutes a violation 
of the 95th Article of War. That Article denounces "conduct 
unbecoming an officer and a gentleman" and in order that the 
evidence may be properly considered and weighed, the following 
definitions of "conduct unbecoming" are given•. The Manual for 
Courts-Martial (section 151, page 186), in discussing the 95th 
Article of War, quotes Colonel Winthrop as follows: 

"The conduct contemplated is action or behavior in 
an official capacity which, in dishonoring or disgrac• 
ing the individual as an officer, seriously compromises 
his character and standing as a gentleman, or action 
or behavior in an unofficial or private capacity which, 
1~ dishonoring or disgracing the individual personally 
as a gentleman, seriously compromises his position· as an 
officer and exhibits him as morally unworthy to remain 
is. member of the honorable profession of arms." (Under
scoring supplied.) 

In Colonel Winthrop's discussion of the conduct contemplated by this 
Article of Uar, in his authoritative work on "Military La1 and 
Precedents", the following, passages appear: 

"'Unbecoming', as here employed, is understood to 
nean not merely inappropriate or unsuitable, as 9eing 
opposed to good taste or propriety or not consonant
with usage, but morally unbefitting and unworthy." 
.(Reprint, page 711) (Underscoring supplied}. 

"Though it need not amount to a crime, it must offend 
so seriously against law, justice, morality or decorum 
as to expose to disgrace, socially or as a man, the 
offender, and at the same time must be of such a 
nature or committed under such. circumstances as to 
bring dishonor or disrepute upon the military pro
fession which he represents." (Reprint, page 711) 
(Underscoring supplied). 

"'t"he fitness therefore or the accused to hold a com
mission in the army, as discovered by the nature or 
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the beha.viour complained of, or rather his worthi
ness, morally, to remain in it after and in view ot 
such behaviour, is pershaps the most reliable test ot 
his amenability to trial and punishment under this 
Article." (Reprint, page 712) (Underscoring supplied\. 

Colonel Winthrop also quotes General McClellan in General Order 111, 
Anny or the Potomac, 1862, as follows: 

"These words, ('conduct unbecoming', &c.,) imply some
thing more than indeco:rum, and military men do not 
consider the charge sustained unless the evidence 
shows the accused to be one with whom his brother of
ficers cannot associate without loss of self respe_ct-." 
(Reprint, page 712.) 

From the authorities quoted above, it appears that to constitute 
a violation of the 95th .ilrticle of War the conduct must be such as 
to show :coral turpitude on the part ot the officer concerned, of a 
nature to stamp him as morally unfit to hold a commission and one 
with whom his brother officers cannot associate without less of self
respect. 

Evidence for the Prosecution. 

4. The evidence summarized below should be considered in the 
light ot the definitions contained in the paragraph above. It shows 
that on April 23, 1931, a party o.t three Air Corps officers, Captain 
Fred c. Nelson, First Lieutenant Uzal G. Ent, and the accused, and 
their wives proceeded from Baguio, Philippine Islanda, to the sea• 
shore, on a beach picnic and s1t'imming party, two or three miles south 
ot San Fernando, at a place called Long Beach, on the China Sea 
(R. e, 30), They drove to the beach in two automobiles, Captain and 
Mra, Nelson taking Lieutenant and Mrs. Ent in their Ford sedan, while 
accused and his wife drove in their own Ford coupe (R, e). They 
arrived at the beaoh at about 10:30 a,m. (R. 34), and there being no 
bathhouae, the two parked cars were used as a acreen to afford priTacy 
while the ladies and officers were disrobing or dressing on opposite 
1id11 (R, e,30,,2,44), ,No other peraona were present and therefor, 
they had "absolute pri'Tl.oy on the beach" (R. 20,27), Three or tour 
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hours were spent swimming and lying on the sand. In the meantime 
a lunch was served, 1fb.en a. number ot pictures were taken (R. 21,23, 
34). .Arter lunch, a short period was again devoted to nimming 
alid thereatter preparations were made to return to Baguio. Captain 
Nelson testitied that while the ladies were dressing on their side 
or the car, accused, to tease them, made an •ostentatious• pretense 
ot going around the car nth a camera to take a picture. At that 
time Cap~in Nelson was dressing a torn tinger, and When accused 
pretendecl to go around the car the ladies, who could eee him coming, 
would •shrill and scream and take cover•. Since there was no note 
ot alarm in their cries, he did not think the occasi-0n required 
action on his part (R. 9). At the time ot trial Lieutenant Ent 
was unable to recall any ot the toregoing circumstances. He did not 
hear any •undue shrilling or laughter• on the side ot the car where 
the ladies were dressing, did not see accused take any picture, and 
heard no obJ&etions made to any picture being taken (R. 31,35). Mrs. 
Ent testified that accused made several attempts to, and on one 
occasion apparently did, snap a picture ot the ladies while they were 
dressing (R. 42). Mrs. Nelson testified that while they were on one 
side ot the car, drying themselves, accused •attempted to take our 
picture, tirst Just to trighten us. We took shelter. I dropped in 
the sand at one time and another time he came around the car we would 
snatch our towels around us and on this time • • • he ran around and 
snapped the picture• (R. 45). 

Just before leaving the beach, or while en route to Baguio, 
Captain Nelson had a conversation with accused and, •in the presence 
ot Lieutenant Ent and possibly the women•, advised him that if he had 
any pictures ot the women "he must exercise every precaution that they 
did not come into the hands ot anyone who was not a subject ot the 
picture•. Accused agreed to take every precaution to safeguard the 
pictures (R. 10, 109). Lieutenant Ent testified. that he recalled no 
such conversation (R. 31, 39). On the way home Mrs. Nelson mentioned 
the fact that accused might have taken a picture that •would not be 
quite right• (R. 47), and subsequently aha asked him on two or three 
occasions about the films (R. 45). On one particular occasion she saw 
him at a moving picture show where she asked him it he had the roll or 
tilm, and at that time accused •Just shook his head and said, 'Haven't 
done anything With them', or words to that eftect• (R. 46). 

Captain Nelson did not recall any subsequent conversation With 
accused about the pictures, and gave the beach party no turther thought 
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until November 6 or 7, 1931. At that time, while on duty at 
Headquarters Nichols Field, he was detailed to make an investiga• 
tion ot a report that the Photo Finishing Shop, a Poat :Exchange 
concession, and also the Photo Laboratory, 0th Photo Section, 
were concerned in the taking and circulation or obscene pictures. 
He thereupon searched the barracks or the 0th Photo Section with 
the assistance of Captain Reed, commander of the detachment, and 
Lieutenant Stowell, the otticer of the day. While searching the 
bal'l'acke Captain Reed discovered what appeared to be an enlargement 
or a picture ot three women taken on a beach and clothed in bath 
towela only (R. ll•l2). It was round in the wall locker ot Private 
Constantine, an enlisted man ot the Photo Section (R. 15). Captain 
Nelson was present at the time, witnessed the discovery and identi
fied the subjects of the picture (R. 12). Knowing that accused had 
given the film to Lieutenant Gibson (R. 15), he proceeded to obtain 
poasesaion of it trom Gibson llb.o had it in his-bQ.¥se, and then pro
ceeded to investigate how a print came into the hands ot an enlisted 
man. On the same day he took the negative to accused, who explained 
that it had been turned over to Gibson with instructions that it be 
developed in secrecy (R. 1:5-16). 

On the following day, accused, at the suggestion of Captain 
Nelson, destroyed the negative in the presence of Captain Nelson 
and Lieutenant Ent (R. 17). 

On cross~examination, Cel)tain Nelson, with the permission ot 
the court, recited to some extent the various steps ot his investiga• 
tion. Atter being detailed to make it, rumors for the first time 
came to his attention that a picture ot otticers' wives, partly 
dressed, was going around in the hands ot enlisted men. Before the 
print was found, he learned trom Lieutenant Ent that accused had turned 
the tilm over to Gibson. Lieutenant Gibson in turn assured Captain 
Nelson that he had developed the film in person; that no prints had 
been made, and that the tilm had been in his personal possession ever 
since (R. 24-25). Lieutenant Ent testified that Lieutenant Gibson 
told him on the golt course that he had some tilms to develop tor 
Lieutenant Valentine, but he could not say when this conversation 
took place (R. 39). 
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The print which had been discovered in the wall locker,br 
PriTate Constantine was thereupon identified as an enlarged repro
duction or the negative that had been destroyed (R. l?°), and was 
received in evidence•as Government Exhibit No. l (R. 28). The 
persons portrayed were identified as Mrs. Ent, on the left, Mrs. 
Nelson, in the center, and Mrs. Valentine, the wite ot accused, on 
the right (R. 17,18,36) • Both Mrs. Ent and Mrs. Nelson identitied 
the picture as one that accused must have taken at the beach, and 
both testified tha~ they gave accused no authority to take it, and 
no authority to turn the negative over to Lieutenant Gibson tor 
develol!lllent (R. 42-43; 45-48). Mrs. Ent could not remember seeing 
the ladies in such a position on the beach (R. 43), but Mrs. Nelson 
did, and said, •I knew what I was doing• (R. 48). · 

The evidence relating to the publication ot the tilm (Speciti
caUon 3, Charge I, and Specifications l and 2, Charge II) may be 
atmlllJ8.rized aa tollowss 

In the earl7 pan or June, 1931, accused turned over the roll 
ot tilms containing the original negatin to.First Lieutenant Richard 
w. Gib99n, .A.ir Corps, who was Assistant Photographic Otricer, Nichole 
rield, Rizal, P.I. (R. 75). In aubstance Lieutenant Gibson testified 
that accused turned it over w1 th a request that he personally develop 
the tilm. .A.couaed stated to the witness that he did not want the roll 
taken to the Photo Shop, and referred to it, possibly, as •bare-ass", 
though W'itneas had no independent recollection ot the exact words 
used (R. 6~1 69). The court tound accused not guilty ot using those 
words (Specitication 2, Charge I). Gibson gathered tram the convere.
tion that the tilma were or an intimate nature and should not be pub
lished. ror that reason he developed the film himselt (R. 69,70), and 
teated it, but made no prints because the negatives were poor and very 
thin (R. 72). On close inspection he was able to recognize only Mrs. 
Ent and Mrs. Valentine on the original negative (R. 72), which was 
about two and one-halt b;y three and one-halt inches- in size (R. 67). 

The record is silent as to where the roll ot film was actually 
ieveloped, but it appears th.at it was placed in a photo section room 
to dry (R. 71). While there a number Of enlisted men on duty w1 th the 
?hoto Section observed the roll ot negatives on the dr;ying rack· (R. 52). 

-e-
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Private John R. Hubbard took the roll, containing several blanks 
and several indistinguishable exposures, into the enlarging room. 
The negative was very dim and only the "outlines ot what would 
naturally appear to be women partially unclothed" could be seen 
(R. 130,131). He placed the negative in the enlarging machine and 
by· using "the most contrasty paper we had" and by adding bromide to 
the developer, he and Private Constantine succeeded in making the 
enlarged print identified as Government Exhibit No. 1 (R. 128). 
Two ot the enlarged prints were made, one tor Hubbard, and the other 
tor Constantine (R. 50-51). Attar the enlargements were completed, 
Hubbard concealed the negative under some boxes of paper in the 
enlarging room, and a short time thereafter it was turned over to 
Sergeant ijienye who in turn gave it to Lieutenant Gibson (R. 132-133). 
Constantine saw two or three other small contact prints ot the original 
negative in the Photo Section, but does not know what became ot them 
(R. 57). He identified Exhibit las the enlarged print discovered in 
his foot or wall locker where he had placed it in June, and where it 
remained "forgotten", except tor one occasion when he permitted 
Private Feign to ~ea copy ot it (R. ~6). It does not appear that 
any ot the enlisted men identified the subjects ot the picture (R. 5e-5g). 

On or about November 13, 1g31, accused was called before Major 
·,nerman E. Erlenkotter, Field Artillery, Inspector General's Department, 
and, atter being advised as to his constitutional rights, made a state
ment, the gist ot which may be aUJISnarized as follow! (R. 7s,7g,84; Rx. 2): 

Accused remembered turning a roll ot films over to Lieutenant 
Gibson about June 1, 1931, with instructions that the film contained 
exposures made on a beach party, and he did not want anyone else to 
see them until he, accused, had first an opportunity to see what the 
negatives showed. Of' the exposures on the original tilm, his wite took 
most of them, landscape scenes around Baguio, but as to one exposure 
he was not certain, but thought very likely that he took it himself at 
the beach near San Fernando (Ex. 2, pp. 1-2). Fram April 23d to June 
.1st he made no attempt to have the films developed because he wanted 
them developed "by somebody I thought would guard their confidential 
character" (Ex. 2, p. 3). He had no knowledge that any prints ot the 
negative had been made until Captain Nelson advised him that one had 
been discovered. in .the investigation or the Photo Shop. Shortly atter-

..g_ 
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wart he got the film from Lieutenant Gibson, and on November 8th 
it we.a destroyed in the presence ot Captain Nelson and Lieutenant 
Ent (Ex. 2, P• 4). At the time the picture• were taken, "I didn't 
know, nor do I believe that anyone else on the beach party knew 
exactly, what the pictures contained•. He felt certain that the· 
tilm cont~ined nothing of an obscene or degenerate nature, but did 
:feel that the film might contain pictures Yhich should not be 
generally circulated and therefore he took the precaution to haTe 
Lieutenant Gibson develop it prhatel7 (Ex. 2, p. CS). He was ot the 
opinion that all three ofticera made a number ot playtul 1.hreata to 
take pictures and all were in the immediate vicini t;y (Ex. 2, p. · 3) • 
"The picture waa taken in the midst ot considerable action. Under 
the circumstances it may have shown nothing improper as well as what 
waa shown. Th' bodies ot the ladies were covered by towel•, except 
as the snatching ot the towels ot one another may have exposed them• 
(Ex. 2, p. ~). In spite ot the appearance ot the picture he did not 
think it was posed. The ladies made general objections to the intro• 
duotion ot ca.mere.a at the time but no one •• angry. "During the 
kidding I don't think any ot the ladies knew at what point ot the 
kidding·the picture wa.a taken• (Ex. 2, p. 7), 

Evidence tor the Defense. 

Three ottioera appeared aa character witnesses tor the detenae, 

Major H•lll'Y W, Harms, Air Corps, testified that he had known 
aocueed practically two years, While he waa in command ot Nicholl 
7ield accused we.a atationed with him trom June, 1;30, to May, 1;31, 
Since that time accused "has been~ assistant Air Otticer and I was 
also associated with him aa DiTision .&.ir Otticer•, He rated accused 
aboTe average ~rotea1ionall7 and reterred to his standing aa an otticer 
and gentleman aa being very good (R. ea-a;), 

Captain Edward c. Black, Air Cor.ps, testified in substance that 
he had known accused intimately during the past three year, and ever 
since 1922, having been associated with him at other posta, His 
atanding as an otticer and a gentleman has been very good (R. es). 

Captain Edgar P. Sorenson, Air Cor.ps, had known accused well 
since 1g2g, and rather closely during the past ten months, He con• 
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sidered his standing as an otticer and a gentleman in the command 
as being Tery good (R. 87-88). 

Mrs. GeneTa c. Valentine. wite ot accused, appeared as a witness 
tor the defense, and identified a C8Illera (Defense Ex. l) as belong
ing to her husband and herself. She testified that it was then in 
the same condition aa ot April, 1931 (R. 89-90). 

First Lieutenant Ployer T. Hill• Air Corps, a graduate ot the 
Air Corps Technical School, Depar'b:nEUlt or Photography, 1923, identified 
Defense Exhibit 1 as an Eastman Camera, taking picture• on a roll or 
film the indi"JJ..dual exposures thereof measuring appro:dma tely two and 
one-fourth by three and one-fourth inches (R. 90-91). He described 
the view finder as approximately three-eighths by five-eighths of an 
inch in size, and of a poor type. The view finder ot the camera in 
question was in extremely bad condition due to a defect in the lens or 
deterioration of the mirror. An operator attempting to take a picture 
of three or more people would not be able to "see their expressions 
or what they were doing" in the view finder. He would have to be 
content with seeing that the objects are in the picture, and, to take 
.a picture of three adult persons standing in front ot the camera it 
would be necessary to focus the instrument at a minimum of twenty feet 
from the subject of the picture (R. 91-92). It was demonstrated 
before the court that at twenty feet three adult persons could barely 
be brought within the limits of the camera (R. 97-98). 

Accused chose to be sworn as a witness in his own behalf. In 
substance he testified that he was commissioned as an officer in the 
A.rm-7 November 1, 1918, and that his record so rar "has been absolutely 
clean"; that he never received an efficiency report for remark, and 
that his social conduct has never been questioned. After reciting 
his various assignments to stations, including a four year detail 
in the Department of Modern Languages at the Military Acadamy, he stated 
he sailed for the Philippine Islands in June, 1930, and had been 
stationed at Nichols Field ever since (R. 101). His various duties 
at that tield trom time to time included A.ssistant Air Officer, Group 
Supply Officer, Division Air Officer, Officer in Charge of Arrrr:, 
Correspondence Courses, and temporary commander ot three different 
organizations for short periods during the absence ot the regular 
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organization commanders. ::.Ie also testined that he never attended 
a photographic school of the Air Corps and had very little experi
ence with cam.eras. At the time of his marriage he gave the camera, 
which "had lain idle for a long period of years", to his wife with 
the idea that he would take no more pictures•.During the past 
seventeen or eighteen years he had never attempted to develop a 
film because his youth:rul. efforts proved highly amateurish (R. 102). 

Accused did not deny the probability that he actually took the 
picture (R. 115,124), but he testified that when he handed the roll 
of films to Lieutenant Gibson he had "no idea of the subjects" and 
did not in fact remember at the time that he had taken a picture 
himself. He had obtained the roll from his wife, who, he was certain, 
•extracted it from this camera•. Other pictures had been taken on 
the beach •. The party was highly active and there ,ra.s some teasi:cg of 
the women by all of the men (R. 104). He did not ra:i.ember the scene 
depicted by Exhibit l, and had he known that his wife• s wearing 
apparel had been snatched up as shown in the exhibit, he "would not 
have taken her icture under those circumstances" or "e.ny offioer•s 
wire".(R. 103. He had no intention to take such a picture (R. 105), 
~had no intention of causing harm or damage to any of the wanen on 
the party (R. 106). It did not occur to him "that the degree of 
exposure shown by the pict.ure ever actually existed. Nor do I believe 
that any member of the party knew what that picture shows or they would 
have objected to its development" (R. 108). At the time the picture 
was taken 

I 
"I had no definite plan about its disposal. such caution 
as other members of the party enjoined upon me, I agreed 
with. My impression is that it ms sometime later, a 
matter of three weeks or a month that I found out that 
Lieutenant Gibson was a photographic officer and at the 
suggestion or some member of the party, I turned the film 
over to Lieutenant Gibson" (R. 102), 

who was a "very close friend" ot all the members or the party (R. 118). 
Ee asked him to develop the pictures in person because they had been 
taken on a beach party (R. 107). For that reason he thought they 
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should be considered confidential in character and because they 
might have contained pictures that should not be circulated 
generally (R. 108). He considered the pictures to be mutual 
property or all the members on the party (R. 110) and entrusted 
them to Gibson tor development so that he could inspect the nega
tives before any prints were made (R. 108). Afterward Mrs. Nelson 
intimated several times that she was anxious to see the film and 
he "told her that Lieutenant Gibson had it. She knew that he had 
it. She suggested that I hurry him up on it". About a month ~ter 
giTing Gibson the film, accused asked if he had deTeloped it, and 
Gibson said, "No", but that he would in a few days with some of his 
own (~. 111) • Accused was certain that every member on the party 
knew that Gibson ha~ the film for two months previous to November 6, 
1931, because 

"It was no secret. I had no idea or secrecy. In reply 
to all inquiries OTer a long period, I Will say from 
the first or J'uly until the first of November, my answer 
was that I had ginn the film to Gibson and that he had 
not yet returned it to me.**• I had the film some five 
weeks before I turned it over to Gibson. I believe that 
had other members of the party not inquired about this 
'f'ilm that it would probably still be undneloped.• 
(R. 113, 11,.) 

4. 'l'he foregoill8 paragraph sets forth a complete summary of the 
evidence presented to.the court without regard to its competency. 
'l'hia has beeJ:l deliberately done because even ~onsidering all this 
evidence, the Board has reached the conclusion that the offenses 
charged have not been proven. The accused na charged only w1 th 
wrongtu.lly taking the picture, and with publishing .ll ,&_ turning .!a!_ 
photographic .!.!d:!!. onr ~ Lieutenant Gibson. The trial judge e.d"YOcate 
atated to t.b.e courtli. 61) that the goTernment rctlied aolel7 upon 
the publioation to Lieutenant Gibson and not on 8Jl1' later publication· 
to others. fha Board of Review does not understand the theory which 
induced the prosecution to intl"Oduce evidence in regard to the making 
ot photographs frcn the tila and the distribution ot tlro or three ot 
such photogt'apha to other soldiers by the enlisted men who i.m;properl7 
lie.de the printe. Nor doea it understand why the defense did not object 
to the introduction of suc.h testimocy except upon the theory that in 
view of all the circumstances the detense was perfecti7 willing that 
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the entire matter be laid before the court. Upon this theory 
it might be considered that the accused, by necessary implication, 
consented to the introduction of this irrelevant evidence. In 
a.ny event had the accused objected to its introduction, or had 
he not consented either expressly or inferentially to its intro• 
duction, the Board of Review would have been compelled to hold 
that the substantial rights or the accused were prejudiced by the 
reception of such evidence. In considering the legal sufficiency 
ot the evidence to support the findings and sentence in this case, 
all such testimony must be disregarded as having no bearing upon 
the offenses charged. 

5. Upon the evidence adduced, the court found accused guilty 
under the g5th Article of War (Charge I} or conduct unbecoming an 
officer and a gentleman by wilfully and wrongfully taking the picture 
ot the three women "in a state of partial nudity and in postures 
offensive to public morals and decency" (Specification l}, and by 
knowingly injuring the·good name and honor of Mrs. Nelson and Mrs. 
Ent by turning the film over to Lieutenant Gibson (Specification 2). 

The court by its findings obviously must have reached the con
clusion that the picture was "offensive to public morals and decency". 
But as to this, anyone may fonn. his own conclusion, tor an enlargement 
of the picture is attached to the record. Everyone will agree, Ye 
think, that the picture is mild compared to what would be expected 
from the language of the specifications, which suggests some form of 
degeneracy. The conclusion of the court indicated by its findings 
must be considered together with the clemency request signed by five 
of the eleven members of the court, in which they recommend commuta
tion of the sentence to restriction to his post and forfeiture of pay 
because "the sentence is mandatory under the article ot war concerned", 
because ot lack of intent on the part of accused and because he 
"became entangled in the letter of the law rather than in a deliberate 
violation thereot", end for other stated reasons. These remarks show 
clearly that the court did not understand the meaning and purpose of 
the g5th Article of War. It practically halt of the members ot the 
court believed that the accused should not be dismissed but should 
receive a slight punishment and continue as a commissioned officer, 
obviously they did not believe his conduct w-as unbecoming an officer 
and gentleman, which means, according to the authorities quoted in 
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paragraph 3, that his conduct was such as to stamp him as morally 
un:f'i t to hold a commission and one w1 th whom his brother officers 
cannot associate without loss of self-respect. This is the test 
which must be a~plied to determine the correctness or the conviction 
under this article. In this connection the following from Ives• 
Military Law (1886) is illuminative: 

"The question as to what constitutes •conduct 
unbecoming an officer and a gentleman•, is one upon 
which ~ch difference of opinion has existed. 

"In a case tried in 1862 the commanding general 
of the Army or the Potomac said,-•conduct unbecoming 
an officer and a gentleman is a phrase to which a 
technical meaning has been attached, and in that 
technical sense it is used in the articles et war. 
In one sense, every impropriety, every indecorum, is 
unbecoming an officer, and equally so to a gentlEl!l.all. 
But this is not the signification that the words have 
when employed in framing charges•. 

* * * 
"In still another case that came up in that army 

it was held that •this article should only be used 
when the offense is such as to disgrace an offender--
to make him an unfit associate for officers and gentle
men, and to render his expulsion from the society of 
such, necessary to the preservation of the respect due 
them as a class. That such is the nature of the un
becoming conduct contemplated by the 83d (present 95th) 
Article of ~ar is plainly deducible from the fact that 
dismissal is the prescribed and certain punishment. 
To draw the line less rigidly would subject every of / 

ficer in the anny to dismissal by a court whose notions 
of propriety were more stringent than, or even different 
from his own, and lead to the anomaly presented by the 
foregoing case, in which a number of officers request to 
have returned to them as a compenion, one whom they have 
just pronounced guilty of conduct for which the Article 
of War brands him as unfit to be among them.'" (Under
coring supplied.) 
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In the case of Surgeon Stone, the Secretary of War said: 

"An officer of the highest merit may, from indis
cretion or thoughtlessness, or from momentary excitement, 
do an act which all right minded persons would consider 
as highly unbecoming a gentleman, and yet, if it involved 
nothing dishonorable or morally wrong, he would not there
by forfeit his character as a gentleman." 

So in the case of Lieutenant Valentine, if it be found that he 
intended to anap a picture of the wives while the bath towels 
reasonably served the purpose of modesty at a private bathing party, 
his act, although indiscreet, inappropriate, and opposed to good 
taste and propriety, was not morally unbefitting and unworthy, and 
did not offend so seriously against law, justice, morality or decorum 
as to expose him to disgrace socially or as a man. In other words, 
the questions presented are whether the accused can justly be charged 
with responsibility for the unforeseen, deliberate act of one lady in 
snatching any the towel covering another at the very moment the 
kodak was snapped, and whether one indiscreet act constitutes conduct 
unbecoming an officer and a gentleman within the technical meaning 
of that phrase as used in the 95th Article of War. To anHer these 
questions the evidence must be carefully considered. 

6. What then does the evidence show as to accused's conduct? 
Three Air Corps officers stationed at Cam;p Nichols, P.I., on leave at 
Baguio, together with their wives, all well known to each other, went 
tor a picnic and swimming party to a beach where they were absolutely 
alone. Two parked automobilea were used to separate· the auea while 
disrobing and dressing. Several hours were spent aw1m:ning, lunching· 
and lying on the eand. While drying and sunning themselvea at the 
conclusion of the outing, accused, in a spirit ot fun, invaded the 
ladies' side of the car, and at some time took the l)icture of which 
an enlargement is in evidence. There was nothing stealthy about his 
actiona. The men as well as the ladies knew what he was about and no 
one objected. Although Mrs. Nelson and Mrs. Ent stated on the witneaa 
atand that they did not consent to the taking of the picture, it apes.ks 
tor itself. It is obviously posed, or at least taken 111.th full 
knowledge ot the ladies. Two of them, with heads turned toward the 
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kodak, are smiling, while the third, Mrs. Nelson, carefully turns 
her own race away while at the same time raising Mrs. Valentine's 
bath towel. No one is objecting to the picture. All three knew 
a picture was in all probability being taken. Mrs. Nelson's act 
ma.de the picture objectionable. Had the three ladies been standing 
in the same position as Mrs. Ent and as fully covered, certainly 
no reasonable person could object, for Mrs. Ent has more covering 
than is provided by the modern bathing suits worn at our most 
decorous beaches, and more than is commonly used in pictures and 
advertisements in our most reputable newspapers end magazines. 
All knew that a picture might have been obtained which they would 
not want generally circulated, and this was discussed and accused 
cautibned to be careful or the film. This was all any ot the party 
eonside~ed necessary and by this conversation the others surely 
consented to the development or the film, using due care in s'o doing. 
It is not intimated that anyone expected accused himself to develop 
the tilm. For five or six weeks accused took no action toward 
developing the film although during that time Mrs. Nelson asked him 
several times about it. Then, learning that Lieutenant Gibson was 
a qualified photographer, he gave him the film, explaining that the 
pictures were taken at a beach party, and asked him to develop it 
personally as accused wished to see it before any prints were made. 
This Gibson agreed to do, but after developing it, he left it, for 
a day or more, hanging in the drying room of the Photo- Section where 
two soldiers saw it and made the enlarged print attached to the record 
and one similar one. Lieutenant Gibson was an officer or the Air 
Corps stationed at Nichols Field and well known to the six persons 
on the picnic. Accused testified tqat the suggestion that the film 
be given to Gibson came from some member or the party. 

The kodak was a small one taking pictures measuring two and one
fourth by three and one-fourth inches, w1 th a view finder thre~ 
eighths by five-eighths inches in size, which was in bad condition 
due to a defect in the lens or deterioration or the mirror. Lieuten
ant Hill, a graduate or the Department or Photography, Air Corps 
Technical School, called as an expert, testified that an operator 
attempting to take a picture of three or more people would not be 
able to "see their expressions or what they were doing" in the Tiew 
finder. He would have to be content with seeing that the objects 
are in the picture, and, to take a picture or three adult persona 
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atanding in front of the camera it would be necessary to focus 
the instrument at a minimum ot twenty feet from the subject of the 
picture. 

Frolll the foregoing, the Board ot Review concludes that the 
evidence tails to show that accused did "wilfully and 1f1'0ngtull7 
take a picture" of the three women "in a state of partial nudity 
and in postures offensiTe to public morals and decency•. Obviously 
it would not have been wrong to take a picture ot the women had all 
three been standing-in the position of 1Irs. Ent and as fully covered 
as she. The wrong is predicated upon the uncovered state of Mrs. 
Valentine caused by the act ot Mrs. Nelson. The accused testified 
that he did not recall B.Ill" such scene as shown 1n the picture• eaid 
that he woula' not have taken tl:.e picture had he known that his wife's 
towel had been snatched up as shollll in the picture, and declared he 
had no intention ot taking such a picture or of causing hal'm or 
damage to any ot the women, and the correctness of these statements 
is indicated by all of the facts and circumstances of the case. No 
member of the party saw the scene depicted by the picture, except 
llrs. Nelson, who stated, •r knew what I was doing•. Anyone familiar 
with the operation ot taking pictures with a small camera without a 
tripod knows that the person taking the picture must concentrate his 
attention on the view tinder, and while he could center the picture 
there, he would have difficulty in clearly distinguishing movements 
made by the subjects. The evidence is not legally sufficient to 
support the finding of guilty ot Specification l, Charger. 

Under Specification 3, Charge I, the court found that accused, 
haVing wrongfully taken the picture, did "knowingly prejudice and 
injuriously affect the good name and honor" of Mrs. Nelson and Mrs. 
Ent by turning the film over to Lieutenant Gibson, a person not 
authorized to receive it. As stated aboTe, the evidence does not 
prove that the picture was wrongtu.117 taken. Neither does it show 
that any injury was actually done to the good name and honor or the 
women in 1!£_ far!!. Lieutenant Gibson .!!. concerned, and the picture is 
not of such a character that the act of turning it over to a ma.n who 
knew the women well, as did Lieutenant Gibson, would :per .!!. affect 
injuriously their good names and honor. Moreover, it appears that 
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the whole party discussed the picture, and merely enjoined care 
in its development. No one suggested that accused himself develop 
it, and in fact he was unable to do so. Accused selected to 
develop the film a brother officer well known to all the others 
and upon whom he had a right to rely, and tully explained the 
personal nature of the film to him. From the evidence or record, 
it is !air to say that accused's act in turning the film over to 
Gibson and at the time exacting a promise that he would develop it 
himSel! was an exercise or such care as was contemplated by the 
parties, and therefore that his act was in effect consented to by 
the others. For the reasons stated, the Board or Review holds the 
record or trial not legally sufficient to suppol"t the findings ot 
guilty under Specification.a 1 and 3, Charge I, an~ Charge I. 

7. The two specifications of Charge II, laid under the 96th 
Article of War, cover the same publication of the film described in 
Specification 3, Charge I, but charge the act as'1.ibel in violation 
or A.ct No. 277 of the law of the Philippine Islands - Specification l 
as to Mrs. Nelson and Specification 2 as to Mrs. Ent. The court 
found that accused did •wrongfully and maliciously compromise and 
impeach the reputation and honor• ot each of these ladies by publish
ing the film •showing a posterior view of her naked lower limbs and 
buttocks•. Each specification contemplates only the publication 
by giving the film to Lieutenant Gibson, and the trial judge advocate 
so stated to the court. 

A.ct No. 277, enacted October 24 1 1901, and contained in Volume 
of Public Laws enacted by the Philippine Conmission, reads in part: 

•section 1. A libel is a malicious defamation; ex~ 
pressed either in writing, printing, or by signs or pic
tures, * * * tending to blacken the memory of one who ia 
dead or to impeach the honesty, virtue, or reputation, or 
publish the alleged or .natural defects of one who is alive, 
and thereby expose him to public hatred, contempt, or 
l".idicule. 

wsec. 2. Every person who wilfully and with a 
malicious intent to injure another publishes or procures 
to be published any libel shall be punished by a tine of 
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not exceedill8 two thousand dollars or im.'>rieonment tor 
· not exceedill8 one year, or both, 

"Sec, 3, An injurious publication is presumed to 
have bean malicious 'it no juatitiable motive tor makine; it 
11 shown,

"Seo, 4, In all crimillS.l proaeoutiona tor libel the 
truth.may be given in evidence to the court, and it it al)• 
pears to the court that the matter charged aa libelous 11 
true and na publiahed with good motives and tor justitiable
ends, the party shall be acquitted; otherwise he shall be 
oonvioted; but to establish this detenae, not only mu1t the 
truth of the matter 10 chi.reed be proven, but al10 that it 
we,1 publiahed with good motive, and tor juatitiable enda," 
(Und1r1oorins 1upplied,) 

It 11 to bt noted that the law nqu1r11 that the publ101t1on bt 
mc,do •wiltull7 and with I malioiou1 intent to injure o.noth1r", and 
al10 prov1d11 that ".AA injuriou1 publication 11 pre1umed to h1T1 
boon mA1101ou1 it no ju1titi1bl1 motive tor malcina it 11 1ho,m", 

:M&lioo 11 IA 011ontiAl 1nsro41ont ot tht ott1n11 ot libtl., No 
one contend• or 1von 1ue:so1t1 that in thi1 0111 th1r1 wa1 maliot in 
t1ot, Under all th• ciroumstano11 1hown, it would bt ridioulou1 to 
1&7 that Lieutenant Valintine, in giving tht film to Lieutenant 
Gibaon tor development, wa.1 actuated b7 any intent to injure Ul:'1, 
N1l1on or Ml"1, Int, Not only wa1 the 1oou1ed, and hia Witt a, wtll, 
a plo11·triend ot the two ladi11 and their hu1band1, but Ml-1, Val1ntin1 
we.1 in the piatur, and 1tood •• much ohana, ot injury 11 th1 other 
no, Manit11tl1 tht aaou11d 414 not intend to injure hi1 own wit1, 
Malio1 in taot may th1r1tor1 bt 4iam1111d tram :turth1r oo:lide:raticD, 

WH the publ.101t10:a injuriou1 10 that mal.101 may bt pr11um14 
U?l4•r s,ot1o~ ~ ot tho law in th• 1b11no1 of I ju1titiabl1 mot1Tt 
tor mak1~ itt Tho rooord ot tr1Al oontai:1 no tT141not that tht 
publio1t1on ot tht til.m to tieut,nant Gib10:a oomi,l'Clm1114 or imp11oh14 
tht roputation or honor ot ~• two 114111, Captain u4 W1, N1l1a 
an4 l.1outtno.n11 1n4 141'1, Int Wll'I pro,okt4 attar tht el1r11:11zi.-. •• 
toun4 w 'Gho 01raum1tano11 ot U1 mo.kins 'btolffll lmow:, 'but thti:r 
.r111n1m,n11 WH OAUHd. by tht oiroul&Uon ot tht l)iOtuN UIOZlf thl 
'11111t14 mo:a, wh1oh iht oh1r111 h&TI 1zolu414 trom th11 ••••• 
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Lieutenant Gibson was :i:.ot asked, nor did he in any way indicate 
th4t his opinion ot the ladies 1111s lowered by seeing the tilm. 
Nor is it reasonably probable that his opinion or ladies whom he 
had known well tor some time would be affected in any way by a 
picture such as we have here, taken at a private beach party and 
under the circumstances clearly shown by the picture itself. surely 
it cannot.• be presumed that the ladies were per !!. injured, when no 
effort was made to show actual injury and when all the attending 
circumstances indicate that there was no actual injury. But it 
some slight injury be presumed, al though not shown by the evidence, 
has not the accused met the burden or the statute and shown that 
the publication was made with justifiable motives? We think that 
he has. The picture was not taken stealthily, but with the knowledge 
ot all members or the party, except possibly Lieutenant Ent; the 
possibility of having pictures which should not be circulated 
generally was discussed by the party, and accused was enjoined to 
use care in hand.ling fil pic:tures to which he fully agreed; it was 
not suggested that he develo:p them himself, and he did use care in 
selecting a brother officer, wall known to all the party, who agreed 
to develop the film personally so that accused could look it over 
before any prints.!!!!~· We think that the development or the 
film was contemplated by the :parties, that the accused used reason• 
able care in arranging tor its development by Lieutenant Gibson, and 
that at least some members or the party knew that the film had been 
turned over to Lieutenant Gibson. Under the circumstances shown, 
we are convinced that the accused's motives in giving the film to 
Lieutenant Gibson were justifiable, and therefore that there would 
have been no libel even had injury been shown. It follows that the 
evidence is not legally sufficient to support the findings of guilty 
of Charge II end the two specifications thereunder. 

a. To briefly sum up the whole case, we find no evidence 
which satisfies us beyond reasonable doubt that the accused had 
an intent either to take an indecent picture, or to injure anyone 
by having the film in question developed. Neither is there 
evidence that anyone was injured by any act or the accused. His 
act was indiscreet and in bad taste, and for that he has already 
suffered tremendous punishment in his trial and the publicity 
and gossip incident thereto. Were it established that 
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the accused, with a debased intent, took an obscene picture, 
and thereafter carried it about to satisfy his lewd desires, and 
with like motive showed it to others so that they might together 
feast upon it, or that his conduct indicated morals comparable 
to this, we would have no difficulty in saying that such conduct 
dishonored him as a gentleman and exhibited him as morally .un
worthy to remain a member of the honorable profession of arms. 
But in this case, the accused took the picture in a spirit of fun 
which was so hannless that none of the ladies objected to it. J. 
like spirit in Mrs. Nelson made the picture what it is. There
after accused was so little interested in the result that he did 
not give the film over for development for five weeks, and after 
making one inquiry, a month later, he completely forgot it until 
the enlarged print was discovered about five months latar. It ia 
altogether unreasonable to think that an officer of p~eviously 
unblemished character would deliberately take an obscene picture 
of his own wife, then give·it to a friend for development and then· 
forget about,it from .rune to November. We find nothing in the 
conduct of accused to warrant a conviction of conduct unbecoming 
an officer. and a gentleman as denounced in the 9~th .Article ot war. 
Nor·do we find in the evidence in this·case any proper ~roof that 
accused is guilty of any.lesser included offense. 

9. The Official Army Register shows the accused's service 
as follows: "Cadet M.A. 10 J'Uly 16; 2 lt. of Cav. l.,Nov. 18J 
1 lt. 2 Nov. 19; A.S. 24 Aug. 20; trtd. to A.S. 29 Nov. 2l"• 

10. The court was legally constituted. :ror the rea•ons stated 
above, the Board of Review is of the opinion that the record of 
trial is not legally sufficient to support the findings of guilty 
and the sentence. 

.Tudg~ Advocate. 

Judge Advocate. 

Judge Advocate. 

To Th~ .Tudge Advocate General. 

'\ 
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1st Ind. 

War Department, J.A.G.o., - To the Secretary of War.MAY 18 1932 

l. Herewith transmitted for the action of the President is 
the record of trial in the case or First Lieutenant Francis B. 
Valentine, Air Corps (CM 198202), together with the foregoing opinion 
or the Board of Review. 

2. Without regard to the technical questions raised by the 
Board ot Review, including those involving the admissibility of 
certain evidence, I, for reasons hereinafter indicated, concur in the 
conclusion of the Board of Review that the record of trial is not 
legally sufficient to support the findings of guilty and the sentence. 
I therefore recommend that the sentence be disapproved. 

3. The evidence as to the l::indof camera used and the condition 
of its finder (R. 90-93), colll)led with the evidence as to the 
character of the accused, raises much more than a substantial doubt 
that the accused.knew or suspected that he was taking the picture 
in question. In '1lta connection I may add that the evidence of record 
as to the accused's character is strongly confirmed by numerous 
letters received in this office since the trial. 

4. Furthermore, in the recommendation to clemency attached to 
the record, the following appears as one of the reasons for the 
recom:rn.endation: 

"The evidence indicated that the accused realized 
that some ot the pictures might turn out to be of an 
intimate nature so accordingly took certain steps to 
safeguard them from becoming public." 

This statement as to what the evidence·indicated is clearly incon• 
sistent with the finding that the picture was taken wilfully as 
alleged in Specification l, Charge I. Yet, this statement is 
signed by five members of the court and a finding of guilty could not 
have been reached as to the specification referred to unless at least 
two or the five signers voted to convict the accused on that specifi• 
cation. 

5. First Lieutenant Richard w. Gibson, Air Corps, who 
developed the picture in question, was tried on January 27-28, 1932, 
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by a court headed by Brigadier General Herbert i. Brees, and 
composed of eleven officers ot rank substantially the same as the 
Valentine court. The charges against Lieutenant Gibson were 
similar to those against Lieutenant Valentine, viz: two speoiti• 
cations under the g5th Article or War alleging that he wrongrul.17 
developed and printed the photographic negative and that he pe:i
mi tted enlisted men to obtain possession or it, and under the 
96th Article ot War, three specifications alleging violation of 
Act No. 277 ot the Philippine laws and one specification alleging 
a false statement to Captain Nelson. .All or the important w1t
nesses in the Valentine trial testified also at the Gibson trial. 
Lieutenant Gibson was acquitted. 

e. Inclosed herewith is a draft ot letter for your signature 
transmitting the record to the President tor his action, together 
with a form ot executive action designed to carry into effect the 
recommend.ation hereinabove made should it meet h approval 

The 
4 Inola. 

Incl. l - Record·o~ trial. 
Incl. 2·- Opin. ot Bd. ot Rev. 
Incl. 3 • Dre.ft ot let. tor eig; 

.ot Secy. or War. 
Incl. 4 - lorm ot executive action. 
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llAR DEPAR'llr!ENl' 
In the ottice or The Judge AdTOcate General 

Washington,D.C. 

JUL 12 1932 
CM 19825& 

UNITED STATES ) 
) 

v. ) Trial by G.C.M. , conTened at 
) The Cavalry School, Fort 

Captain PAUL F. HUBER ) Riley-, Kansas, February 2,3, 
(0-8802), ~rtennaster ) 4,5,B,9,10,11 and 13, 1932. 
Corpa. } Dismisaal. 

OPINION of the BOA.ED OF BEVI.EW 
McNEIL, BRENNAN and GUERIN, :Udge AdvocatH. 

1. The Board ot Beview has examined the record ot trial ill 
the case of the otticer named above and submits this, its op1.ll1on, 
to The Judge AdTOcate General. 

z. Accused 1Rls tried upon charges and specifications as 
tollowai 

CHARGE I: Violation ot the 93d Article ot War (Not Guilty). 

Specifications l to 21~ illclusive, alleging embezzlanent 
by accused ot the sum ot about 125.00 in each or 
20 illstances and of the sum ot about tM.75 ill one 
instance, which said 8Ulll.8 were the property ot the 
detachment of which accused was camnand1ng officer. 

(Not Guilty-} 

CHARGE II: Violation ot the 95th Article of war. 

Specification ls In that Paul F. Huber, Captain, Q.uarter
master Corps, being at the time commanding officer 
ot the Detachment, Quartermaster Corps, Fort Riley, 
Kansas, and as such, custodiaa of the moneys and 
funds ot the said Detacbment, did, at Fort R1le7, 
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Kansas, on or about :May 2~, 1929, with intent 
'to deceiTe, wrongtull.y and unla..rully make and 
utter a certiticate in words and tigures as 
tollon, to nt: 

•I O.KRI'IJ'Y that the :toregoing account tor 
the month or May, 1929, is correct, and that 
ot the emount tor which I em responsible 
J'our hundred seventy and 'll/100 ($470.71) 1a 
deposited W'1 th the Central Nat'l• Bank, 
J"Unction City, Kana., to the credit or. the 
J'Und, Det., ~.M. Col'l)s, and ia in posaeaaion 
Central Nat•l. Bank tor a~ekeeping. One 
fi:tty dollar liberty bond. 

P.F. Huber, 
Capt., Q.ll. Corps, 

May 25, 1g29. COlllllaD.ding Det.•, 
he, the said Paul F. Huber, Captain, Quartermaster 
Corps, well k:nonng that the said certiticate waa 
false in that he well knew that he had in his 
possession the aum o:t about twenty-rive and 'MJ/100 
dollars ($25.00) belonging to the said Detachment 
!'und, which ·SUDl waa not included in the said cer
tificate as cash in hand or in b8.llk: or otherwise 
accounted tor. 

Specirications 2 to 21, inclusiTe - Each or these speci• 
tications is substantially the same as Specification 
l, except as to the alleged date or the ottenae, the 
month covered by the certificate, the sum. or auma 
deposited in bank, the sum 'MJt included in the cei
tificate or otherwise accounted tor, and the date or 
the certificate. The wma ahown aa depoaited in 
bank are not material to the consideration or the 
case and are therefore not herein indicated. The 
other Tariationa in the speci:ticationa are indicated 
as tollowas 
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SUm not Date or 
Date or Offense Month covered accounted tor Certificate 

Spec. 2: .rune 30, 1929 June, 1929 $25.00 .rune 30, 1929.
• 3& J'uly 31, 1929 July, 1929 25.00 J\117 31, 1929. 
ti 41 J.ug. 31, 1929 J.ug., 1929 25.00 Aug. 31, 1929. 

5: Dec. 31, 1929 Dec., 1929 25.00 Dec. 31, 192~.
• 61 Jan. 31, 1930 J'e.n., 1930 25.00 J'an. 31, 1930. 
ti 'I I l!'eb. 28, 1930 Feb., 1930 25.00 l'eb. 28, 1930.
• 8: J.ug. 31, 1930 Aug., 1930 25.00 Aug. 31, 1930. 
ti 91 Sept. 30, 1930 Sept., 1930 25.00 Sept. 30, 1930. 
• 10: Oct. 31, llf30 Oct., 1930 25.00 Oct. 31, 1930. 
a lls Nov. 30, 1930 Nov., 1930 25.00 Nov. 30, 1930. 
• 12: Dec. 31, 1930 Dee., 1930 25.00 Dec. 31, 1930. 
• 13: Jan. 31, 1931 Jan., 1931 25.00 
• 14: Feb. 28, 1931 Feb., 1931 25.oo Feb. 28, 1931. 
• 15: Mar. 31, 1931 Mar., 1931 25.00 Mar. 31, 1931. 
• 162 ~r. 30, 1931 Apr., 1931 25.oo Apr. 30, 1931. 
" 17: May 31, 1931 May, 1931 25.00 May 31, 1931. 
• 18: .rune 30, 1931 .rune, 1931 25.00 June 30, 1931. 
• 19: J'uly 31, 1931 July, 1931 25.00 July 31, 1931. 
• 20: J.ug. 31, 1931 Aug., 1931 M.'15 Aug. 31, 1931. 
" 21: Sept. 30, 1931 Sept., 1931 25.00 Sept. 30, 1931. 

CHARGE III: Violation of the 96th J.rticl• of War. 

Specitication 1: In that Paul !. Huber, Captain, Quarter
master Corps, did, at Fort Riley, Kansa•, on or 
about December 1, 1928, with intent to defraud, 
falsely alter a certain ration return of the Detach• 
ment, ~rtermaater Cor,ps, Fort Riley, Kansas, 
~.M.O. Fom No. 72, drawn tor the month ending 
November 30, 1928, in the following worda and 
figures, to wit: 

WAR DEPARTMENT 
Q.M.C. Form No. 72 (old No. 223) Quarte:cmaster's No.-Revised May 11, 1926 
Ration Return of Det Q..M. Corps 
At. Fort Riley, Kansas, from November l, 1928 to November 30, 1928 
Net number of rations due, (including rations for men messing 

1715 separately) all additions and deductio:na tor 
percentage computed 

Corrections for percentages (Pars. ll AR 30-2210, and 44 a and ) 
AR 34~.f.OO) : 

•3-
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Additions No. 103 Deductions No. None 
Garrison Filipino Travel Field 

Rations Re~uired No. 1715 No. No. No. 
I oertity that this Ration Return is correct. 

Signed: CLARK L. RUFFNER. J.;pproved: By order or the 
Clark L. Ru1'tner, Com:aandants 

2d Lt., 2d Caval17, Signed: .TOHN C. MA.ODONALD 
Asst. Pl. Adjutant. J'ohn c. :Macdonald, 

Captain, 9th Caval17, 
Acting Adjutant. 

by chs.Dging the number ot garrison rations due and 
required, as shown on the said Q.M.C. Fonn, trom 
the correct tigure or 1715 to the tigure 1865, 
which sai~ Q.M.C. Fonn wa.a a writing ot a public 
nature 'llhich might operate to the prejudice or the 
United States. (Not Guilty) 

Speciticationa 2 to 21, inclusive - Each or these speci-. 
ticationa is substantially the same as Specification 
l, .µcept aa to the month covered by the particular 
ration return, the particular alterations in the 
number ot rations shown as being due and required, 
and the ll8.Illes signed to the returns. These nam~s 
are not material to the consideration or this case 
and are therefore not indicated herein. The months 
covered by the returns and the particular alterations 
1n the numbers or rations, as alleged 1n the various 
apecitications, are indicated as tollows: 

Month covered Alterations in Rations 
Spec. 2: J'an., 1929 From 2086 to 2486 
• 3: Mar., 1929 l9'l2 to 2371" • 4: Apr., 1929 • 22!57 to 2457 

5: Sept., 1929 • 2016 to 2216" 
6: Oct., 1929 2153 to 2353" " 
7: Nov., 1929 1978 to 22'78" " • a, Dec., 1929 • 2287 to 2687 

• 9& Feb., 1930 " 2009 to 2309 
10, J'Une, 1930 2400 to 2700" " 
ll: J'uly, 1930 • 2472 to 2172" 
12, Sept., 1930 • 2461 to 2661" • l3s Oct., 1930 " 2428 to 2828 
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Month covered Alterations 1n Rations 

Spec. 14: Dec., 1930 From 2132 to 2732 
15: Jan.' 1931 2095 to 2395" " " 16: l!'eb. • 1931 " 1869 to 2069 

" 17: Mar., 1931 • 2202 to 2502
• 18: Apr., 1931 • 2183 to 2483 
It l9f May, 1931 • 2302 to 2502
• 20: J'\lly, 1931 • 2687 to 2887 

21: Oct., 1931 2533 to 2933." " 
Specification 22 alleging failure to obey the lawtul 

order ot a superior officer to turn over certain 
records to the Post Personnel Adjutant. (Not Guilty) 

Specification 23: In that Paul F. Huber, Captain, 
~uartermaster Corps, did, at Fort Riley, Kansas, 
on or about Nova:nber 6, 1931, wiltully and unlaw
tully destroy certain Statement ot Accounts~ ~.M.C. 
Fonn No. 34.l, covering the period ot trom about 
June, 1930, to August, 1931, and certain records 
ot indebtedness due trom various boarders to the 
P.a.tion Savings Funds ot the Detachment, Quarter
maater Corps, Fort Riley, Kansas, which said state
ments and records he, the said Paul F. Huber, 
Captain, Quartermaster Corps, then knew to be 
pertinent to an ottioial 1nTestigation then in 
progress and that said statements and records 
should be preserved, this to the prejudice ot 
good order and military discipline. 

Speoitioation 24. alleging the wiltul and unlawtul des
truction ot eleven duplicate copies ot Q.M.c. 
P'onn No. 341 pertinent to an ottioial investiga
tion then in progress. (Not Guilty) 

Specitioation 25: In that Paul F. Huber, Captain, 
Q;uartermaster Corps, being at the time commanding 
otticer ot the Detachment, Quartermaster Corps, 
P'ort Riley, Kansas, o:n or about the dates and in 
8JIIOunts hereafter appearing, to w1t: 
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M9.y 1, 1929 
June 1, 1929 
July l, 1929 
.lug. 1, 1929 
Dec. 1, 1929 
J"an. 1, 1930 
l!'eb. l, 1930 
Aug. 1, 1930 
Sept. 1, 1930 
Oot. 1, 1930 
Nov. l, 1930 
Dec. l, 1930 
J"e.n. 1, 1931 
J'eb. l, 1931 
Mar. 1, 1931 
Apr. l, 1931 
May 1, 1931 
.rune l, 1931 
July l, 1931 
Aug. 1, 1931 
Sept. 1, 1931 

$25.00 
25.00 
25.00 
25.00 
23.00 
25.00 
25.00 
25.00 
2:1.00 
25.00 
25.00 
25.00 
25.00 
25.00 
25.00 
25.00 
25.00 
25.00 
25.00 
M.'15 
25.00 

which rec1.-ted emounta came into his posseasion b1 virtue ot 
his office t'rom boarders of the mesa of said Detachment, d14 
tail to account tor all such moneys in violation o:r pare.gra,pa 
1 ~ Regulatio:na 210-50. 

Accused pleaded not guilty to all charges and speciticationa, declining to 
plead the statute o:r limitations to any specification to which auch statute 
appeared to be applicable. He we.a :round not guilty of Charge I and a11 
specifications thereunder, guilt1 ot Charge ll and all apecificationa there
under, guilty of Charge III and all specifications thereunder except Spec1t1-
catiom l, 22 and 2~, and not guilt1 o:r Specifications l, 22 and 24, Charge
In. No evidence of preTious convictions wu introduced. He waa sentenced 

"~o be tismisaed the service o:r the United Ste.tea.• The reviewing authorit7 
approved the sentence and forwarded the record tor action under the '8th 
.Article of War. 

3. The e'Tidence relative to those •peoifications ot which accused 1'88 
acquitted 1'1.11 not l:>e diaout1H4,exce:Pt in so tar as it Jll8Y' have a bearing 
upon the spec1t1catione ot which he was round guilty. Many tacts in this 
case ere undisputed. '.i'hey were not only established by uncontradicted evi
dence tor the prosecution, but were in large measure, eXl)l'esalY' admitted b7 
the accused in his teatim0ll1'• A detailed reoi tal ot the evidence showing 
these undisputed tacts is deemed unneceesar7. FollowiIJg 1a a substantial 
aumn.arT ot these undisputed tact•: 
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Accused reported tor duty e.t Fort Riley, Kansas, J"une 5, 192'!, e.nd 
trom J'une 10, 1927 to November 25, 1931, he was Commanding Oti'icer ot 
the Detachment, Q.uartermaster Corps, at that post and, in that capacity, 
custodian of the detachment tund. The tund accounts were kept by him in 
the council book • .A. mess was run tor the Detachment by the School tor 
Bakers and Cooks. The men of the Dete.chnent generally ate at this mess as 
did some soldiers who were not members of the organization but were at• 
tached thereto for rations. Some also were rationed separately; that 
ia, they did not take their meals at the mesa but were paid each n:onth 
the value of their rations. J..lso, a number ot boarders, both soldier• 
and civilians, took meals at the mess and were charged fifteen cents a 
meal in the case of soldiers end thirty cents a meal in the case ot 
civilians. The mess sergeant, Statt Sergeant Hibberl o. Johnson, kept 
tnack of these boarders and the number of meals taken at the meas by 
each, and, at the end of each month, turned over to the J.cting First 
Sergeant, Harry F. Davidson, a list showing the amount due !'ran each 
boarder. The total amount thus shown ,re.a entered by the mess sergeant 
on the -statement or A.ccounta• (Q..M.O. J'orm No. 341) tor the month, under 
the heading 9Rece1 ved from boarders.• One copy of this form was sent to 
the School tor Bakers and CookB, where copies were typed, signed by the 
Assistant Camnandant ot the School, Captain Irwin w. Guth, and returned 
to the meaa. The tirst sergeant made the collectioDS from the individual 
boarders and turned over to the accused the amounts collected, except 
certain small auma paid by him on sane occasions, nth eocused'• lmowl
edse, as campenaation to a cook or dining roan orderly. 7or these 
sums he accounted to aocused by turning in receipts. Theae collections 
trom boarders belonged to the detachment fund and should have been, and 
many months were, taken up by accused in the council book as receipts 
under ration savings. For the twenty-one months mentioned respectively 
in the speci'ficat1ona 01' Charge II and in Specification 25, ot Charge Ill, 
no collections tran boarders were shown in the council book, although 
the amounts received trom boarders those months were in no instance less 
than the amounts respectively mentioned in those s:pecifications. Never
thelua the tund account ror eaGh month we.a certified by accused to be 
correct in the torm alleged in each ot the twenty-one specifications ot 
Charge II. Paregraph 1, A..R, 21~50, mentioned in Specification 25, 
Charge III, provides in material :part as follows: 

-Commanders ot • • • detachments * • • irill 
~ • * accollllt for all moneys accruing thereto 
• • •, such moneys to be accounted tor in one 
tund :pertaining to such • • • detachment • * * .• 

_,_ 
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The method of handling ration allowarc ea to the Detachment wu eub
stantiall,y as hereinatter set forth. 

The daily morning repor,, prepared by the first sergeant, showed the 
number of men rationed with the Detachment and the number rationed separate-
11', thereby indicating the number of rations to which the Detachment we.a 
entitled tor the deJ"• At the end of each month the tirst sergeant added 
up the figures in the ration column of the morning report to ascertain the 
total number of rations due for the month. Thereatter the morniil8 report 
went to the personnel ottice at Post Headquarters, where.the ration return 
Yu made up fran: the information contained in the morning report. The 
ration return was prepared in duplicate, the original being sent to the 
meuage center tor del1ve1"7 to the comnissary and the carbon copy, together 
Yith the morning.report, being retained at Post Headquarters. On receipt 
at the comnissary of the ration returns (Fo:rm '12) tor the various orge.niZ&• 
tions, they were ccnsolldated on Form 373 by Mr. Ge.briel Trocs&n1', a c1Til• 
ian. clerk in the caimissary. Form 373, when completed, showed tor each 
organization the number of rations due tor the month, the cost of the 
ration, the money Talue of the number ot rations au.. the value ot store• 
purchased by the organization from the Q,uarterma.ater Corps, and either the 
amount due the organization or the amount due trom the organization tor 
overdrawn ration credit. Form 378 was sent to the Finance Ot1'1cer who, 
upon the basis ot this to:rm, made payment to such organizationa as were 
entitled thereto. A duplicate copy of the torm was retained at the cam
missary together with the original ration returns. 

In scme instances it had happened that the post personnel figures 
from the morning report did not agree with the tigurea ot the first 
sergeant of the Detachment, due undoubtedly to errors in addition. Thi• 
had resulted in the Detachment being credited with a different number ot 
rations from that to which it appeared to be entitled according to the 
first sergeant's figures. Consequently e.ocused had instructed the 
first sergeant to cause the ration column figure-. to be ad.ded on an a44-
ing machine and to attach the addiz:ig machine slip to the morniz:ig report 
before sending it to Post Headq,uarters. As a rule the first sergeant 
followed these instructions; but the morning report tor October, 1g31, we.a 
sent to the post personnel office with the first sergeant's penciled 
figures but without the usual adding machine slip. Conseq,uently, on 
NOTember 3, 1931, the first sergeant, fearing that his figures might be 
incorrect, went to the post personnel ot1'1ce and procured the morning 
report tor October. He then caused the ration column figures to be 
added on an adding machine and discovered a slight discrepancy between 
the adding machine figures e.nd his own. Fearing that, it the post per
sonnel office had teken his figures, ·i.he number of rationa appearing 
on the ration return might not be correct, he went to the commissar:, 
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and compared the adding machine figures 1t1th those appearing on the 
original ration return. Thia comparison disclosed the tact that the 
return showed ~33 rations due the Detachment tor the month ot October, 
while the adding machine tigures showed onlf 2533 rations. He called 
the discrepe.ncr to the attention of Mr. Trocs811;1 and then, borrowing 
the original ration return, took it to the post i,eraonnel office and 
ahowed Staft Sergeant Walter Estes, the clerk who had prepared the 
Detacbmen~ ration return, the discrepancr between the adding machine 
figure• and the number ot rations ehown on the return. Sergealrt Estea, 
thinking it we.a due to an error on his parl immediately made what seemed 
to be the neceaaary correction on the original return. 1'hen getting the 
retained carbon copy tran the tiles he discovered that that copy showed 
only 8533 rations and he remembered that there had been no erasure in 
making up that particular ration return. Thua it clearly appeared thd 
the number ot rations oa the original return had been raised '°O• 

The d1ecover7 that the ration return for October had been altered 
gave rise to Bil. investigation conducted by Major Charles A. Wlckliffe, 
J'•.&..Q.D., uaided by Lieutenant Richard H. Trippe, l!'.D., to determine, 
it possible, who had made the alteration and what, if 8Jl7, other ration 
returns pertaining to the various organizations at the post had been 
altered. The evidence unearthed at this investigation and introduced at 
the trial established the fact, which is not in dispute, that the ration 
returns described respectively in Specifications 2 to 211 both inclusive, 
Charge Ill, all pertaining to the Detachment canmanded by accused, had 
been altered by scmeone in the manner alleged in these specifications and 
the credit tor the iDCreased number of rations bad in fact been received 
by the Detachment. Search for an individual motive for 'these alterations 
led to the discove17 and proof at the trial that collections tra:n. boarder• 
tor the months mentioned in Specification 25, Charge III; had not been ac• 
counted tor. 

On or about NoTember 4, 1931, accused was intorm.ed b7 the Post 
J.djuta.nt o:r the el teration in the October ration return pertaining to hie 
Detachment and on ar about November 5, 1g31 he knew that an investigation 
was being made to ucertain who had made the alteration, tor on that day' he 
,ru questioned by Major Wickli:rte Yith reference to the routing ot ration 
returne. 

On or about Honmber o, ].;31 accused obtained tran the J4eH Sergeant 
J'or.ma No. Ml coverinc a period of about '\hree y-eara be.ck, 11'1th the ex
ception of the Form tor J"uly, 1931, together w1th lee.TH tran an old 
le~er in whioh the e.ccounta 11'1th boarder• had been kept. ill these 
papera aocu.aed pl&ced in a taaah om ordill81'1l.7 used tor burning truh. 
rorm 3il tor J'ul.7, 1931, he.d preTi~ ~en turned oTer to Major 'lickllfte 
by- the mesa aergean,. 

-v-
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,. ~ua it appears· :rrom the undis:puted and generall:y admitted 
tacta that accused did tail to account tor collections tran boarders 
~ alleged in Specification 2:>, Charge III1 1:0: Tiolation of Par. 11 

J..n •• aio-50; that neTertheless he.certified aa correct the accounts 
for the months in whlch he thus tailed to account tor collectiona tram. 
boarders in the forms alleged in the Specifications of Charge II; and 
that he placed subste.nuaa.:cy, all the terms and records mentioned in 
Specification 1331 Charge III, in a receptacle whe~e. in the ordinal"7 
course ot events 1 they would be burned. It was aoc\i.8ed'• contention 
that he had'no dishonest motive in not accounting for collections 
received b:y h1m and which belonged to the detachment tund1 it being 
hia claim that he used these moneys collected from boarder• to reimburse 
himself tor lerge advances :previousl:y made by him for ChrU!tm.a.s partie11 

picnics, and certain Jdtchen utensils tor the Detacbment,. and to P8J' 
certain small sums to meas cooks and orderllea. His explanation of 
his having signed the certificates set torth respectivel.1' in the Speci
fications of ChBl'ge II, not'llithstanding the tact that the accouhts thus 
certified were not canplete in that they failed to show the collections 
tram boarders which he had received was, in substance, that he did not 
consider that the certificates were false for the reason that he con
afrued them as merel:y certifying the correctness of the i tans entered, 
of the statement as to where the amounts with which he charged himselt 
were located and of the additions and subiractions. He testified that 1 

in making the certificates 1 he had no intention to deceive. He denied 
altering the ration returns mentioned in Specifications l to 21, both 

.. inclusive, of Charge m, and denied having an:y knowledge that an in
vestigation of his mesa was in progress when he deposited the records 
and forms mentioned in Specification 23, Charge II, in the trash can. 

, ~. The defense introduced the teetimollY' ot a number or witnesses. 
includilJ8 aocused, showing that the Detachment, Q.uartermaster Corps, 
gave picnics in 1une 1928 and 1une 1929 e.nd Christmas parties in December 
ot each 9t these year~•. The witnesses o,irtered considerabl)" in their 
estimates ot the expenses ot these entertaiill!lents, but it eeell18 reaaon
abl.J' certain trom the evidence that the tour could not have coat less 
than $1100 or t1200. The couneil book shows only a small portion of 
this cost as having been paid out ot the detachment fund. Accused testi
fied that, in order not to deplete too great:13' the detachment fund, he 
adTanced _tr~ his personal tunds substantial sums to meet the expeneea 
or these parties and picnics, inteI).ding gradue.113' to reimbu:rse himself 
out ot the moneys collected trom boarders. The council book containa no 
entries indicating any advances or loans b:y accused or that the detachment 
tund was in an:y nae indebted to him, and there is no evi dance that he 
enr told an:ybod:y that he had made these advances and was using collections 
trom boarders to reimburse himself. He testified that he had kept a can
plete tile of Toucher• tor the Detachment bills paid out of his personal 

f ••· 
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tunda, but that in September 1931 these vouchers disappeared tram a 
drawer in his desk • 

.A.ccused' s testimony aa to just what sums he advanced to pay ex
penses ot the 1928 and 1929 picnics and Christmas parties is aame,rhe:t 
contus1Jlg. He testified that he :paid bills u followa: 

. ror the 1928 picnio, 1260; 
tor the 1928 Christmaa :pe.rt7, $490; 
tor the 1929 :picn1o, $246.39; and 
tor the 1929 Christmas party, tla:5.00 

This would give a total ot $1121.39 adTanced by him. He turther testified 
that he reimbursed himselt out ot the oollections trom boarders W1thout 
entering such co1lections in the council book, as follows: 

in May, June, July and August 1929 $100J 
in December 1929 and January and 
Februaey 1,g30 I 90.~ and 

tram August 1930 to September 1931, 
both incluain, about $620. 

This would give a total reimbursement to himself o:r only abod $810. 
Yet he testified that after reimbursing himself in these amounts there 
remained due him a balance ot only abouf $11 which he decided not to 
collect. 

6. In discussing the autticiency ot the evidence to support 
those specifications of which accused was tound guilty, Specification 
25 of Charge III, alleging twenty-one violations of paragraph l, A.R. 
210-50, by failing to acco~ for moneys collcacted from boarders, will 
be considered first. 

However unsatisfactory accused's testimony may see;n concerning ad
Tances of money claimed to have been made by him, it appears that the 
court was not wholly convinced that this claim was un:f'ounded; for upon 
no other reasonable hypothesis can one explain accused's acquittal of 
all the acta or embezzlement alleged in the specifications o:r Charge I. 
In view of this acquittal it will be assumed in this discussion that 
those moneys collected from.boarders for which accused admittedly failed 
to account, as alleged in Specification 25 of Charge III, were used 
only to reimburse himself for detachment fund expenses :paid by him out 
of his :personal f'unds and to :pay a tew small sums to cooks and dining 
roam orderlies. This, however, is no defense to, or excuse for, the 
admitted failureito account for the s:JlllS s:pecitied as required by the 
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regulation. Moreover, it is not difficult to perceive a motive tor 
concealing his method ot reimbursing himself by not showing in the 
council book the receipt• used for purposes of reimbursement and the 
dis~osition thereof. It is apparent from his testimony that the 
condition ot the detachment i'und was not such as to warrant giving 
these expensive entertainments and a 1'Ull showing in the council book 
ot the cost thereof might well have evoked severe criticism tram. hie 
superiors. Besides it appears tram his testimony and fran other evi
dence that, at sane, if not both, ot the picnics, prizes were awarded 
and at both Christmas parties presents were given and that these 
prizes and presents cost substantial sums of money, acme, if not all, 
ot which were advanced by accused. The use ot ration savings fo~ such 
purpOJtes is prohibited by pare.graph l2 .!, .AR 210 .. 50, and there is no 
ditterence in principle between using ration savings directly for un
authorized purposes and using i'unds belonging to a ration savings ac
count to reimburse a person for moneys advanced for such purposes. It 
would be quite natural tor accused not to wish the council book to con
tain evidence or this prohibited use of moneys belonging to the ration 
savings account. 

In the opinion of the Boar& ot Review, the evidence is amply sut
tieient to sustain the finding or guilty or Specification 25, Charge 
llie 

?. Specification 25, Charge III, alleged twenty-one separate 
violations of the same regulation and was therefore multifarioua and 
subject to objection on that ground. No such objection was made and 
the tact that accused ,ras tried tor these offenses upon one specifica
tion instead ot twenty-one cannot have injuriously a:rteoted any ot his 
substantial rights. It is therefore cai.sidered that, under the pro
visions of the 37th Article of War, the irregularity in pleading may be 
disregarded. 

e. .A.s indicated in pare.graph 4 hereot, accused's only defense 
to the twenty-one specifications of Charge II, alleging that, with 
intent to deceive, he made false official certiticates, wae, that he had 
no intention of deceiving and that; under his construction of the cer
tificates, they were not false, although each contained the positive 
atatement that the detaolment i'und account to which it related waa cor
rect -.t..:f.le_ the fact 1fl.B that the account tailed to show the receipt or 

. disburaement by accused ot certain moneys belonging to the fund that had 
come into his hands as custodian and did not show the tull amou:a:t tor 
which he waa res:ponaible. Such a construction ot the oertiticatea Jn 
question ia, in the opinion of the Board ot Review, wholly untenable~· 
It is almost inconceivable that an officer ot accused's long serrice in. 

-18-



\211) 

the J.:rmy and experience as custodian of such t'UA<is could believe thai; 
an account by the cus~odian of a fund which tailed to show the ~eceipt 
by hiI!J. of moneys belonging to the tund and tailed to show the tull 
amount tor which he was responsible,could, in reason at"' ho~esty, be 
cal~d correct• .A.s the Board views the a&nitted te.ct1 they leave no 
reasonable doubt that accused knew when he signed each or the cert1t1-
cates that it was not wholly true, and that he intended thereb7 to de
ceive those whose duty it would be to inspect the accounts. The seme 
motives that may have actuated him in tailing to ·enter receipts f'rom 
boarders in the council book, as pointed out in paragraph 6 hereot, 
would apply equally in making the certificates. 

The Board of Review is of opinion that the findings of guilty 01' 
Charge II and all its apeci1'ications are fully sustained by the evi
dence. 

9. .ls herpinbetore indicated it was clearly :proved, and is not 
disputed, that each of the ration returns mentioned in Speci1'ications 
2 to 21, Charge III, was altered by somebody in the manner alJ.e,ged and 
that the detachment 1'und received, in ration allowances, at the expense 
ot the Government, the benefit of the increase in the number 01' rations, 
to llhich increase the Detachment was not entitled. Thus the alterations 
resulted in a :f'raud upon the Government. The undisputed tacts, includ
ing the long continued system of obtaining unauthorized allowances for 
the Detachment, preclude the possibility 01' the alterations having been 
made through mistake or :l:.nadvertence and give rise to the inevitable 
inference or :f'raudulent intent on the part of the person who made the 
alterations. The only question with re1'erence to these specifications 
is, therefore, whether or not the evidence ~ants the ccnolusion reached 
by the court that it was accused who made the alterations. On this 
question the evidence is wholly circ•tantial. 

That a motive tor making the alterations may be a:tltributed to ac
cused seema reason~bly clear. It was admitted that, during a period 
beginning about Uay l, 1929, and ending about September l, 1g31~ he 
d1verted tran the detachment 1'und moneys belonging thereto amounting 
to over $800 by failing to account tor certain oollections :f'rom board
ers and, as claimed by him, using such collections to reimburse himselt. 
This necessarily resulted in a drain upon the detachment fund, tor which 
compensation could be e1'!ected by obtaining more. ration allowances the.n 
those to which the Detachment was legally entitled. The eTidence in
dicates that the collections :f'ran boarders for which accused tailed to 
account and which he claimed to have used to reimburse himsel1' amounted 
to only a 11ttle over i80(), while the value ot the increases in numbe;-
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ot rations appearing on the altered ration returns amounted to over 
$2400, as shown by the ration saTings accounts (Forms 373 and 373a) 
introduced in evidence as Exhibits I - l to ao. 

The evidence ahows that, atter the Detachment ration returns were 
made up in the post personnel ottice, they normally passed through the 
'"'ands ot aeveral persons and that others may haTe had aooess to them. 
Thus it appears that persons other than aocused may have had an op,
portunity to make the alterations in question. Some ot these persona 
may have had a motive to raise the returns but this is not established 
by the evi denc •. 

The evidence is oontlicting as to whether accused had any op
portunity to alter the returns. He denies receiTing returns except 
in three or tour inatancea; but there is other evidence in the record 
to the ettect that, at his direction, all ration returns were '1ither 
delivered to him personally or 1ett upon his desk betore being taken 
to the con::miasU7. Since, aa shown above, it 1s established. that the 
ottenses in question were committed by sanebody' and that a plausible 
motiTe mtght be attributed to accused, it becomes of' utmost impo;rtenee 
to consider ana weigh the contlieting evidence u to his opportunity; 
for, it he did in tact have the opportunity, hie denial thereot, which 
could only be in an ettort at concealment, would go tar ,owards justify
ing his conviction, while, it he had no opportunity, his conviction of 
these offenses could not be sustained. 

George Hioka, a civilian employee, testified that he had been a 
messenger in the Q,uertermaater Corps tor about tour years and that it 
was part of his d11ty to collect all papers tran l'rivate Martin' a desk 
in the :post message center, take thmn to the Chie:t Clerk'• ottice in the 
otfice ot the ~termaster and then distribute them (R.73,76). Accord
ing to his testimo:cy, accused, about two years betore the trial, gave 
him orders to deliver all ration returns to accused betore taking them to 
the ccm:niesary. Up to that time he had taken them directly to the ca:n
missary, but atter receiving these orders he invariably either delivered 
the ration returna to accused or placed them upon the latter's desk (R.7e). 
Later, the same decy- or the following morning, witneas would get the re
turDS from a basket on Sergeant .Ain's desk and take them to the ccmnipery 
(R.78,79). Sergeant JJ.n got all papers from accused's ot:tice and witnesa 
got them f'rcm Sergeant l.in's oftice and distributed them (R.78). · Witneaa 
further testified that, in an investigation, he was questioned about ration 
returns by Major Wickliffe and that, just before he reported to Major 
lllekl1:t:t1, accused aaked him what he had done with ration re;urna and, when 
he re»liaJ that he had given them to accused for a long time, the laU.r 
said: "Don't a~ that or they will hang me• (R.76). Later accused asked 

-l"'" 



(21J) 

him what he told .Major Wickli!te. , He answered that he had said hEI took 
the ration returns to the of!ice and then to the ea:mnissary; Wha-eupon 
accused said: "You stick to that stor,..• When first questioned bY" Major 
Wicklit!e witness said that he took the ration returns tram headquarters 
to the commissary, but, when called a second time and asked whether he 
took the returns directly to the com:nisse.ry or to accused,he answered 
~at he •ook them to accused (R.77). lfltness also testified that on one 
occasion Mr. Troosany asked him it he had the ration returna and, upon 
his arunrering that he had gotten them tram accused's o!fice, Mr. Troc•allY' 
said: "Why, in a tew days he will near that he never seen them• (R.f8). 

I 

J.ocused denied ever having instructed Hicks always to bring the 
ration returns to him, but testified that on three or tour special oc
casions he had told Hicks that he wanted to see the ration returns when 
they came tram the post personnel ottice. This, he said, W8.8 tor the 
purpose of makins sure that his list ot men attached to his organization 
!or rations and rationed separately was correct (R.205). With re!erence 
to his conversation with Hicks just before Hicks was questioned by Major 
Wickl.itte, accused testified that he was in Mr. Stratton•s ot!ice on or 
about November 5, 1931 when Mr. Stratton told Hicks to report to Major 
Wickliffe and he asked Hicks what he had done with the ration returns when 
he got them tram the post personnel office (R.205). Hicks replied that he 
had put them on accused's desk. Thereupon accused made the remark "That 
looks nicea• .l little while later he met Hicks and the latter stopped 
him and said: •r told them that I took the ration returns straight to the 
commissary.• .lccused made no reply at the time, but, later in the day, 
again seeing Hicks in Mr. Stratton's office, accused said to him: "You 
had better stick to a story.• (R.206). 

'Warrant Officer William Stratton, chief clerk in the ~uartermaster 
Office, testified that he overheard the conversation between accused and 
Hicks just before Hicks reported to Major Wicklitte tor questioning; that 
accused asked Hicks what he had done w1 th the ration returns; that Hicks 
replied: •r put them on your desk•; that accused asked him why he did 
that; that Hicks answered: "Because you told me to"; that accused then 
said: •well, I neve~ see them•; that Hicks replied: "Well, I always put 
them there•; e.nd that thereupon accused said: •u you say that you will 
get me in a hell ot a lot of trouble• (R.sl,82). Mr. Stratton further 
testified that he had no recollection of ever having seen ~ation returns 
in ace used• s hands or on his desk (R.85); that he never heard accused tali 
Hicks to bring the ration returns to him; e.nd that, so far as witneaa 
knew, it was accused's invariable practice to issue all instructions to 
clerks through witness as chief clerk (R.84). Witness never knew ot 
Hicks taking e.ny papers to accused or to 8'3cused's desk, unless they- had 
first came to the chief elerk's desk, except papers addressed to accused 
personall.y- (R.85). Witness could no~ recall ration returns ever coming 
to his desk and was positive that they did not come to him regularly 
(R.232). 
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Technical Sergeant Harry JJ.n, Quartermaster Corps, a witness tor 
the defense, who was also called as a witness for the court, testified 
that, since reporting tor duty at Fort Riley on November 21, 1g2e, he 
had been principal clerk in the property branch of the Q.uartermaster 
Corps and that it was a part of his duty to empty accused's outgoing 
basket (R.161), taking the papers found therein to his own desk where 
he distributed them, placing each paper in the proper box tor delivery 
to its destination (R.253). He went to accused's desk at least twice 
a day and he never found a ration return in accused's outgoing basket 
(R.253). Neither had he ever seen a ration return in accused's posses
sion (R.181), nor could he recall ever he.vine; seen one on his desk 
(R.181,188,253). He never heard accused give any instructions with 
reference to ration returns. So far as he knew, ration returns never 
passed over witnesa' desk on their way f'rom head11uarters to the can
missary (R.182,253), and he did not know how they were routed (R.182). 
It would have been possible, however, tor ration returns to cane to his 
desk without his knowing it if somebody were to put them in one of the 
outgoing baskets on his desk without his seeing it, in which ca..,e it 
would be taken up by the messenger for delivery (R. 253). A. nt.nnber 
of times he found accused's outgoing basket had been emptied by some
one other than himself, but, when this happened, the papers would ap
pear in his incoming basket or on his desk. Two or three times a year 
he had been called on the telephone by Mr. Trocsany and asked it he 
knew where the ration returns were. His answer was always in the 
negative because he had never seen them (~.254). 

Mr •. Gabriel Trocsany, a civilian clerk in the camnissary, called 
e.s a witness for the defense, testified that, when a ration return was 
late ccming in, he usually called up the personnel office and had the 
sergeant major of the particular organization send it to the camnis
sary. Sometimes he went to the Q.uartermaster Office to get late 
returns and he found them in the outgoing basket of the chief clerk 
and •a couple ot times• in Sergeant .A.i.n's outgoing basket. Witness 
did not think he had ever tound ration returns on accused's desk 
(R.18',l.85). He found returns of miscellaneous units, such as the 
Engineers, in the baaket of either the chief clerk or Sergeant JJ.n. He 
found detachment returns in the

! 

chief clerk's basket, but he could not 
say that he had eTer found returns of the Detachment, Q.uartermaster 
Corps, in Sergeant .AJ.n's basket. Ration returns of a number ot or
ganizations, including the Detachment, Quartermaster Corps, went 
reguJarly- to the Quartermaster's Office before going to the cc:mmiss&17 
(R.l86,lB7). Witness could not recall that, when told by the mes
senger, Hicks, that accused had had the ration returns, he had made 
any such remark as: "What does he want them tor? Tomorrow he will 
swear that he never saw tham• (R.184,), although he might have macle •a 
•cuual rem.erk• such as: WWhat does .he n.nt them tor?• (R.l.88). · 
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Fram the foregoing summary of' the conflicting eTidence bee.r-
ing upon the question of' accuaed's opportunity to alter ration 
returns, it is apparent that the only direct eTidence that ration 
returns regularly came into accused's hands before going to the com
missary is to be found in the tea.timony or the messenger, Hicka, 
Neitner the chief clerk in the Q.ue.rtermaster office nor Sergeant 
Ain ever knew of' returns being delivered to accused or to his de~k, 
and neither could remember ever having seen ration return.son his 
own desk. Mr. Trocse.DY''B testimony is rather !~consistent with the 
testimony of' the chief' clerk, Mr. Stratton, and that ot Sergeant Ain. 
According to him, ration returns, not only of' the Detachment but ot 
other organizations, went regularly to the Quartermaster office before 
going to the canm.iaaary, and on a number of occasions, he had taken 
ration returns from the chief ~lark's and Sergeant A.in's outgoing 
baskets. Still, even Mr. TrocsallY could not ramember ever having 
seen a ration return on accused's desk. The messenger, Hicks, is more 
or less discredited. He admitted on the stand that, at the investiga• 
tion by Major W!cklif'te, he had told two difterent stories as to what 
he did with ration returns after getting them from the message center. 
Also he is contradicted by lJ:r. Trocsany with regard to the latter's 
e,lleged remark to the effect that accused would swear he had never 
aeen ration returns; and both accused and Mr. Stratton tell quite 
different version.s fr0ll2 his of the conversation between accused and 
him just before he was questioned by Major Wickliffe. 

Moreover, it was claimed by accused that it was he who caused 
the acting first sergeant, Davidson, to make the comparison between 
the adding machine figures taken i'rom the morning report for October, 
1931, with the ration return for that month at the commissary. If 
this be true, it is a circumstance indicating that accused had no 
knowledge of the alterations in the returns; for 1 t was this comparison 
that brought about the discovery of the alte~ations. Accused testified 
that early on the morning of November 2, 1931, he checked Sergeant 
Davidson's addition of the figures in the ration column of the October 
morning report and, finding a discrepancy between his own figures and 
those of Sergeant Davidson, he directed Davidson to put an adding 
machine slip on the ration column and check this slip against the 

· ration return {R.204). Sergeant Davidson testified that he had no 
recollection of having had any conversation with accused about November 
2, 1931, concerning the October morning report (R.63,54). Mr. Trocse.ny 
testified that about November 5 or 6, 1931, Major Wickliffe, in the 
presence of himself, Lieu·:;enant Trippe and accused, asked Sergeant 
Davidson to explain why he checked the October morning report and add
ing machine figures against the ration return for that month, and that 
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Sergeant Davidson answered that accused had instructed him to go to 
the commissary and see if the figures agreed (R.183-185). Sergeant 
Davidson testified that accused did not tell him to check the morning 
report against the ration returns, denied ~aking the statement at
tributed to him by Trocsany and denied that Trocsany we.a present when 
Major Wickliffe was questioning him {R. 244) • Major Wickliffe testi
fied that he did not understand Davidson to say that accused had told 
him to check against the ration return; ;that he got the impression from 
Davidson's statements that he had made this canparison on his own in
itiative (R.245,246). Major Wickliffe furthe~ testified, however, that 
Trocsany, accused and Lieutenant Trippe were present during practically 
the whole of his conversation with Davidson {R.246). 

The evidence tending to show that accused made the alterations 
in question being purely circumstantial, the sharp conflict in the 
testimony as ~o accused's opportunity and as to his having directed 
Sergeant Davidson to make the canperison that brought about the dis
covery of the alterations raise•, in the opinion of the Board of Review, 
:more than a reasonable doubt as to accused having made. the alterations 
in question. 

The Board is therefore or the view that the evidence is not legally 
surticient t~ support the findings 01' guilty of Specifications 2 to 21 
of Charge Ill. 

10. Of the specifications of which accused was found guilty there 
remains for consideration- only Specification 23, Charge III:. In this 
specification it is charged that accused, on or about November 6, l93i, 
destroyed certain statements ot account and records which he •then knew 
to be pertinent to an official investigation then in•progresa and that 
said statements and records should be preserved.• The statements and 
records in question were not required by law or regulation to be pre
served~ The mere destruction of.them by accused would not, therefore, 
constitute the 11ftense all~ed, unless he lcnew at the time the.1t an 
official investigation, to which they were pertinent, was in progress 
and that, for this reason, it was his duty not to destroy them. The 
statements and records 110uld have been evidence 01' the amount 01' monies 
collected tram boarder• and not aocoonted tor b7 accused. It, there
fore, he knew that an inveiitigation was in progress or a nature likely' 
to involve his detac:hment fund, including collections f'ram boarders or 
the mesa in general, it would clearly have been his dut7 not to deatro7 
these atatmnenta and record.a. 

In explanation or his admitted placing ot the statements.and reoorda 
in the trash can used tor the purpose or burning trash, accused testified 
aubstantie.l.13' as follows: Prior to November l, 1931, the system of keep1J18 
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track 01' meals taken at the mess by boarders had proved unsatis1'actol"Y', 
in that, under it, there occurred 1'requent discrepancies between the 
amounts claimed by the mess sergeant to be due trom boarders and the 
amounts actually collected and turned in by the first sergeant. con
sequently, in September, 1931, accused told the mess sergeant that he 
wanted him to start a new system or keeping boarders' accounts. The 
mess sergeant was about to go away on turlough and for this reason the 
inauguration 01' the new system was deterred until Novanber 1, 1931, when 
it was :Put into effect (R. 207). A.bout :Hovember 6, 1931, atter satis:fy
ing himself that the new book, in which boarders' accounts were entered 
under the new system, was being :proJ;)erl.y ke:Pt (R.207,208), he asked the 
mess sergeant for the old records and was given •a bunch of form.a 341• 
and sane leaves torn fror:: the old ledger in which the rec ards 01' boarders 
had previously been ke:Pt under the old system. JJ.l these form.a accused 
then de:Posited in the trash can behind the barracks (R.208). In all this 
testimony accused was substantially eorrobore.ted by the meas sergeant, 
Sta1'1' Sergeant Johnson, except that Johnson did not know of the :Pa:Pers 
being put in the trash can (R.110,192), In answer to a question con
cerning "Eleven Q,.M.c. Forms 341 tar the period June, 1930, to August, 
1931•, accused testified that he did not destroy them and had no 
knowledge concerning them (R.208); but, in view 01' other parts 01' his 
testimony, it seems apparent that he we.a referring to the eleven duplicate 
copies 01' Q,.M.C. Fo:rm No. 341 mentioned in Specification 241 Charge III, 
01' which he we.a acquitted, and not to the Form 341, mentioned in Speciti
cation 23, Charge .Lll, a 9bunch" 01' which he clearly admitted having put 
in the trash can. Accused further testified that it was his recollection 
that bhe trash can had no tire in it but was tilled with papers when he 
put the old records in it and that, at that time, he neither knew nor 
suspected ttlat his mess was under investigation, or he would not have 
thrown away the records (R.208). 

Private William L. Talkington, who worked in the detacbment mess 
k1tchen, testified that about November 7, 1931, he saw accused cane 
out of the mesa sergeant's room into the kitchen, with some papers in 
his hand that looked as if they might be old tom.a, and then leave the 
kitchen; that witness followed accused out immediately and saw him put
ting papers in the fire in the trash can used tor burning trash; that 
accused stood there burning papers tor about three or four minutes; and 
that,when he left, he no longer had any papers in his hand (R.126,127). 

It is believed to be immaterial whether accused actually burned 
the statexn.ents and records him.:;elt or merely placed them in the trash 
can, since placing them in a receptacle where they were practically 
certain to be burned with tha trash, would, in the opinion of the Board 
ot ReTiew, amount to destroying them. 
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J.s to accused's knowledge concerning the investigation then :l.:n 
progress, it is not in dispute that the alteration in the ration 
return for Octobe;-, 1931, was discove~ed on November 3, 1931 (R.60, 
61• 68, 72, 73, 96}. Accused was informed o:f the discovery on lfoyember 3 
or 4, and about November 5 he knew that Major Wickliffe was conducting 
an investigation to ascertain who had made the alteration {R.206). Also, 
:probabl.7 the seme day, accused stood :for a few minutes at the desk where 
Uajor Wickliffe was questioning the Mesa Sergeant, Johnson (R.102,103, 
108,lll,112), and at that time a council book was lying on the desk and 
:probably also a ration return (R.lll,112) • .Al.l these occurrences were 
before accused disposed of the statements and records in question. Under 
the circumstances, he must have known that the investigation would proba
bly extend to his meas and the matter or collections :from boarders, and 
that the statements and records in question would became partinent en.denco, 
and therefore should not be destroyed. The Board of Review is th~refcre 
of the opinion that the evidence is legally sufficient to support th~ :rind
ing ot guilty ot Specification 231 Charge III. 

11. Much hearsay and otherwise inadmissible evidence ·.as introduced 
by both the· prosecution and the defense, generally without objection. 

~ Most of the inad:::nissible evidence for the prosecution related to the specifi
cations alJeging alterations or ration returns. In view of the conclusion 
reached by the Board of Review with reference to the findings of guilty of 
these specifications, it is unnecessary to consider whether or not the ob
jectionable evidence may have influenced the court in reaching these findings. 
In so far as concerna the.other findings of guilty, examination or the en
tire record fails to indicate that any of the evidence erroneously' admitted 
injuriousl3' a1'1'ected accused's substantial rights. 

12•. The Board or Renell' has had the advantage ot careful examination 
and consideration of an extensive and helpful brief and argument, together 
with affidavits and copies of records indicating the existence of newl.7 
discovered eTidence, presented to the Board by civilian counsel tor accused, 
who did not participate in the trial, ne.mely, Hal E. Harlan, Esquire, ot 
Manhattan, Kansas, and George E. Strong, Eaq,uire, of Washington, D. C. The 
indicated newl.7 discovered evidence would relate only to Specificationa 8 
to 21, Charge m, alleging alterations of the ration returns. In view 
ot the Board's conclusions 1fith reference to the findings of guilty ot t~ese 
specifications, it would serTe no purpose to discuss such indicated eTidence 
here, nor to discuss the briet and argument in relation to these speciticationa. 

With reference to Charge II and its speci1'icat1~raalleging the making 
ot 21 :false otticial certificates, counsel for the accused argue in ettect 
that par~aph 18 ! .(5). AB 210•50, requires that the monthly ceriiticate 
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in the council book cover only the distribution ot the be.lance on hand 
and the mathematical correctness ot the entries in the account, and 
that the regulation does not require a canplete statement ot the condition 
of the detachment fund each month. To sustain this admittedly technical 
argument, counse-1 cite sub-paragraph ( 6) of the paragraph cited aboTe aa 
requiring an ttall inclusive• certiticate only when the f'Und is turned 
over by the custodian to his successor. Extensive discussion ot thia 
argument ia not necesaar7. - Pare.grl!l,Phs l8 a (l) and l8 bot the regulation 
cited require that •the council book will contain an account ot the tund•; 
that •entries in the council book will be made on the dey the transaction 
takes place, 'or as soon tberearter u practicllble•; that each entry- in the 
council book be •supported by-·an itemized voucher, :properly receipted•, and 
that the vouchers be •preserved for three :1'ull y-eara atter the p~enta 
of the accounts covered by- the vouchers.• The regullltion ~'L only con
templates but requires that each transaction affecting the fund, whether 
a receipt of money or a disbursement thereot, be entered immediately in 
the conncil book and supported by- a--,-oucher showing the transaction in 
detllil. 'l'his has • .been the practice since time immemorial. The council 
book is worthless unless each and every transaction is entered therein and 
no officer can be permitted to argue successtu~ that his certificate 
that a monthly account is correct means anything except that every cent 
received and every- cent disbursed has been recorded in the account. 
Counsel argue further that in making the false certificate the accused had 
no intent to deceive and that while the aceuaed's mqthods were irregular, 
his acquittal of the charges ot embezzlement negativea the theory that he 
used the funds improperl7. ri'e believe this point is tul.ly covered by- the 
discussion in pe.ragra:phs 6 and 8 above. 

The rell!l.inder or the briet argue• in et:tect that the evidence :tail.a 
to sustain the charges of wilfully destroying the records of the detach
ment mess and tailing to account for money received trom boarders. These 
points are 1'u1ly covered by our discussion in paregra:pha 6 end 10 above 
and need no turther c amnent. 

13. The J.:rmy Register contains the following with reterence to 
accused's service: 

•capt. ~.M.c.N • .L. 19 Sepi. 17; accepted 
22 Sept. 17; vacated 24 Sept. 20---Pvt., 
corp., agt. and ~ sgt. Tr. U, 14 CaT. 
and ~.M.C, 21 Feb, 03 to 21 Sept. 17; 
capt. Q..M.O. l 1uly 20; accepted 24 Sept. 
20; (Discharged as captain and appointed 
:tirst lieutenant, nov. 18, 2a; act, June 
30,22 and Sept. 14, 28); l lt,(Nov. 18, 22); 
capt. 20 lune a:,.• 

-21-
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14. The court was legally constituted. No errors injuriousl7 
atfecting the substantial rights of accused are disclosed by the record, 
with the possible exception of errors in the admission ot certain evidence 
bearing upon those spec11'1cations of which conviction is not, in the 
opinion of' the Board of Review, warranted b7 the evidence. It any sub
stantial inj\ll'1' resulted to accused tran these latter errors, disapproval 
or the findings of guilty of these specifications, in e.ecordance Tith 
this opinion, would cure such injur7. For the reasona stated, the Boerd 
ot Review is of the opinion that the record of trial is not legally sif
ticient to support the findings of guilty of Specifications 2 to 21, both 
inclusive, of Charge III, but is legally sufficient to support all the· 
other :findings of guilty and the sentence and warranta confirmation thereof. 
A. sentence of dismissal is ma.ndator7 upon conviction o:t violation of the 
95th Article of War and is authorized upon conviction of violation of the 
96th Article of war •. 

~~-'---~-~-----·---· ,J"udge A.dTOCate. 

___{0~----""'------• J\ldge Advocate. 

J\ldge .A.dvoo e.te • 

'l'o The J"udge .A.dvooate General. 

-aa-1 
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lat Ind. 

War Departr.ient, J .A.G.o. 'JUL - To the Secretary of War.1 2 1932 
l. Herewith transmitted for the action of the President is 

the record of trial in the case of Captain Paul F. Huber (0-8802), 
~uartermaster Corps (C1i 198255), together with the foregoing 
opinion of the Board of Review, and a brief and argument by 
counsel for the accused. 

2. I concur in the conclusions expressed by the Board of 
Review that the record or trial is not legally sufficient to 
support the findings of guilty of Specifications 2 to 21, both 
inclusive, of Charge III, but is legally sufficient to support 
all the othe"r findings of guilty and the sentence and warrants 
confinnation thereof. Accordingly, I recommend that the find
ings of gui'lty or Specifications 2 to 21, both inclusive, of 
Charge III, be disapproved, and that the sentence be confinned. 

3. The record contains testimony of accused! s immediate 
superior at Fort Riley, Kansas, Lieutenant Colonel Max A. Elser, 
~. to the effect that accused was a verj industrious officer 
who did the work practically of three men, was most careful in 
his observance of regulations, and could always be relied upon 
to perform efficiently any duties assigned to him. The testimony 
of some of accused's subordinates was of similar import. Accompany
ing the record, also, is an application for clemency addressed by 
accused's,counsel to the reviewing authority, to which application 
are attached copies of numerous coIIu~endations by officers under 
whom accused has served, including several general officers, conunent
ing most favorably upon accused's industry and efficiency in the 
performance of his duties. It is regrettable that so efficient an 
officer should be lost to the service. At the same time no mat·ter 
how satisfactory his past record may have been, maintenance of the 
high ideals ot honor which should govern the conduct of all officers 
in the Army demands that no officer be retained in the service who 
is so lacking in appreciation of the ethics of his profession as 
to permit of his repeatedly ma.king false official certificates with 
reference to financial matters and to his personal advantage in 
violation of the 95th Article of War for which a sentence of dis
missal is mandatory under the law. 
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4. Inclosed herewith is a dratt of a letter.for your 
1ignature transmitting the record to the President for his 
action, together with a form of executive action designed 
to carry into effect the recommendations hereinabove made 
should they meet with approval. 

Blanton Winshil) 
Major General, 

The J'udge Advocate General. 

,,a In~.
21101. l - Record of trial. 
~cl. 2 - Opin. or Bd. of Rev. 
· l}lcl. 3 ~ Brief and argument. 
yincl. 4 - Let. for sig. or 

secy. or i7ar. 
Y Incl. 5 - Form or executive action. 

I 



(223 

\'lAR.DEPA.RrMEN.r 
In the Office of The Judge Advocate General 

Washington, D.C. 

APR 2 9 1932
CM 198262 

UNITED STATES ) 
) 

v. ) .. ) 
Private i\EKJETS MIU.ER ) 
( 6794888), Headquarters ) 
and Service Troop, 0th ) 
Cavalry. ) 

SEVENTH CORPS A.REA. 

Trial by G.C.M. convened at 
The Cavalry School, Fort Riley, 
Kansas, March 4, 1932. Dis
honorable discharge and confine
ment for six (6) months. Dis
ciplinary Barracks. 

HOLDING by the BOARD OF REVIEW 
McNEIL, BRENNAN and GUERIN, Judge Advocates. 

1. The record of trial in the case or the soldier nruned above 
has been examined by the Board of Review. 

2. The accused 1118.s tried upon the following charge and specifi
cation: 

CHARGE: Violation or the 93d Article of War. 

Specificativn: In that Private Aekiels Miller, Hqrs & 
Ser Troop, 9th Cavalry, having taken an oath in a 
hearing before a board of officers, a competent 
tribUDal, that he would testify truly, did, at Fort 
Riley, Kansas, on or about January 29, 1932, wil
fully, corruptly and contrary to such oath, testify 
in substance that he was not on the slope in front 
of the Ninth Cavalry barracks about midnight on the 
night or January 21-22, 1932, which testimony was a 
material matter and which he did not then believe 
to be true.· 

He pleaded not guilty to, and was found guilty of, the Charge and 
Specification. No evidence of previous convictions was introduced. 
He l/8.S sentenced to dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor for six 
month.a. The reviewing authority approved the sentence, designated the 
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Atlantic Branch, United States Disciplinary Barracks, Fort Jay, 
New York, as the place of confinement, and forwarded the record 
pursuant to the provisions of Article of War 50!. 

3. The evidence establishes that the accused appeared and 
testified under oath before a board of officers convened at Fort 
Riley, Kansas, under the provisions of paragraph 1 ~ (4) (1), 
AR 345-415, for the purpose of investigating and reporting upon the 
circumstances connected with an injury sustained by the accused and 
of finding as to whether or not the injury was incurred in line of 
duty, and that his testimony g~ven under oath was knowingly false in 
the particular alleged in the specification. In view of the con
clusions hereinafter expressed, a detailed statement of the evidence 
is not necessary. 

4. No question or colmllon law perjury is involved !n this case. 
The specification, although laid under Article of War 93, charges 
the kind of perjury sometimes known aa watatutory perjury", which ia 
defined in section 125 of the Federal Penal Code of 1910. The 
specificatien therefore should have been laid under the 96th Article 
ot War. Section 125 ot the Federal Penal Code of 1910 provides: 

"Whoever, haVing taken an oath before a competent 
tribunal, officer, or person, in any case in which a law 
ot the United States authorizes an oath to be administered, 
that he will testify, declare, depose, or certify truly, 
or that any written testimony, declaration, de.J?Osition, or 
certificate by him subscribed, is true, shall lfiltully 
and contrary to such oath state or subscribe any material 
matter which he does not believe to be true, is guilty ot 
perjury, and shs.11 be tined not more than two thousand 
dollars and imprisoned not more than five years." 
(Underscoring supplied) 

An essential element or the offense denounced is that the person charged 
must have ·taken an oath in a case "in which a law of the United states 

. authorizes an oath to be a&ninistered•. The Board or Review knows ot 
no law of the United States which provides tor the board of officers 
referred to above, generally known as a •line or dutY" board, or which 
authorizes an oat~ to be administered to witnesses examined by such a 
board. In tact, A-rm:y Regulations do not require that all the testimony 
received by such board shall be on the oath of the witness. The board 
in its discretion may receive testimony in the form of certificates 
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or in the fo:roi of affidavits. Line of duty boards and other 
similar boards created for purposes of military administration are 
in general appointed pursuant .to Army Regulations or to custom of 
the service, but some of them are authorized or required by Act of 
Congress. The president and the recorder of all military boards 
are authorized by Article o[ War 114 to administer oaths. To some 
administrative boards, such as those convened pursuant to the pro
visions of Article of War 105, Congress has expressly given the power 
"to.sUI!DJlon Witnesses and examine them upon oath or affirmation". 
Similar power is expressly given courts of inquiry by Articles of War 
100 and 101, to a summary court-martial conducting the inquest re
quired by Article of War 113, and to retiring boards provided for by 
section 1248, Revised Statutes. A witness before such boards or 
courts of inquiry who wilfully and contrary to his oath testifies to 
any material matter which he does not believe to be true is guilty of 
perjury under the statute quoted above, but a witness so testifying 
before an administrative board not by law given such powers as those 
stated above does not testify in a case in which a law of the United 
States authorizes an oath to be administered. The offense, therefore, 
is not perjury. However, the giving of false testimony before an 
administrative board not authorized by a law of the United States to 
examine witnesses under oath is, depending upon the circumstances, 
prejudicial to good order and military discipline or conduct of a 
nature to bring discredit upon the military service, in violation of 
the 9~th Article of War. It is customary to examine under oath 
military personnel testifying before boards of officers. This pro
cedure is, moreover, recognized and sometimes demanded by Army Regula
tions. The wisdom of the procedure is apparent. 

In the instant case the evidence is not legally sufficient to 
support a conviction of perjury but is legally sufficient to support 
so much of the findings of guilty as finds the accused guilty of the 
lesser included offense of false swearing, in violation of the 96th 
Article of War. 

In reaching the conclusions stated above the Board of Review has 
considered the opinions of the United States Supreme Court in the 
case of United States v. Smull, 23~ u.s. 405, and similar cases 
arising under the laws relating to public lands and laws relating to 
claims against the United States. The questions in each of these 
cases are distinguished from the question here presented in that the 
statutes pertinent to those either expressly or impliedly authorize 
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the issue or regulations requiring evidence to be given under oath 
and thus gave notice to the public at large that in any case where 
an~ath is required by such regulations, the giving or false testi• 
mony in a material matter -..ould be punishable as perjury. Thus, 
in the Smull case, the court said: 

"Section 125 or the Criminal Code must be read in the 
light of section 2246 of the Revised Statutes which 
is e:xplici t: 

'The register or receiver is authorized, and it shall 
i:>e their duty, to administer any oath required by Jaw 
or the instructions of the General Land-Office, in con
nection with the entry or purchase of any tract or the 
public lands.'" (Underscoring supplied.) 

In all other cases examined by the Board of Review a similar situation 
exists. No authoritative case has been tound which supports the pro
position that, where the statute to which a departmental regulation 
·relates does not expressly or by necessary implication authorize the 
administration of oaths, a person making a false statement under oath 
as to a material matter may be punished aR for perjury. 

5. The court was legally constituted. For the reasons stated, 
the Board or Review holds the record of trial legally sufficient to 
support only so much of the findings of guilty of the Charge end its 
Specification as involves finding/ that the accused did, at the time 
and place alleged, make under oath a statement in substance that he 
was not on the slope in front of the 9th Cavalry barracks about mid• 
night on the night of January 21-22, 1932, which statement he did not 
then believe to be true, in violation of the 96th Article or War, and 
legally sufficient to support the sentence. 

___.;.~~=~---~· Judge Advo ca.ta. 
REMARKS BY BOARD OF REVIEW: Whil t of accused attached to Ex. B 
does not recite that it was made under , he appeared before the board 
on the following day and all estify that at that tune he was 
swol'Il by the recorder. 
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WAR DEPAR'JMENT 
In the Office of The Judge Advocate General 

Washington, D.C. 

CM 198340 

UNITED STAT.ES ) SEVENTH CORPS AREA. 
) 

To ) Trial by G.C.M. convened at 
) Fort Crook, Nebraska, March 

Corporal GLEN W. CONYERS ) 11, 1932. Dishonorable dis
(Ml4781), Headquarters ) charge and confinEl!len t for 
Company, 17th Infantry. ) two (2) years. Disciplinary 

) Barracks. 

HOLDING by the BOARD OJ!' REVIEW 
McNEIL, CONNOR and BRENNAN, Judge Advocates. 

l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review • 

. 2. The accused was tried for forgery (2 specifications) in 
violation of the 93d Article of War (Charge I), the offenses alleged 
to have been committed at Omaha, Nebraska, on or about July 27 and 
August 7, 1g31, and tor obtaining the sum of $30 by false pretenses 
at Fort Crook, Nebraska, on September 10, 1931, in Tiolation or the 
96th Jlrticle of War (Charge II). He pleaded guilty, under the speci
fications ot Charge I, by exceptions and substitutions, to unlawfully 
obtaining property instead of forgery, and not guilty to Charge II 
and its Specification. He was found guilty ot all the charges and 
specifications. No evidence ot previous convictions was introduced. 
He was sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances due or to become. due, and to be confined at 
hard labor at such place as the reviewing authority may direct tor 
eleven years, two-thirds of the members present at the time the vote 
was taken concurring. The reviewing authority approved the sentence, 
reduced the period of' confinement to two years, designated the Atlantic 
Branch, Uni tad States Disciplinary Barracks, Governors Island, New 
York, as the place of' confinement, and forwarded the record pursuant 
to the provisions of Article ot War 60f• 

3. By Specifications 1 and 2, Charge I, there are described 
ottenses which are alleged and are shown by the evidence to have been 
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connnitted on or about July 27 and August 7, 1931. The Specitication 
ot Charge II describes an oftense which is alleged and is shown by 
the eVidence to have been connnitted on or about Septa:o.ber 10, 1931. 
The record ot trial shows that the accused was discharged tran the 
service in December, 1931 (R. 47). Arter the court reached its 
findings, evidence as to pay, age and service was received which shows 
that he was discharged on December 13, 1931, and reenlisted on December 
14, 1931 (R. 54). Informal communication by The Judge Advocate General's 
Otf'ice 1ti. th the otfice ot The Adjutant General co:atirms the tact that 
the accused was discharged on December 13, 1931, from the enlistment 
under which he was serving at the time or the connnission ot the several 
offenses charged. The charges were preferred on January 26th and the 
case was tried on March 11, 1932, during a later enlistment and sub
sequent to such separation trom the service. 

The Manual tor Courts-Martial, paragraph 10, states: 

"The general rule is that court-martial juris
diction over officers, cadets, soldiers, and others in 
the military service ot the United States ceases on 
discharge or other separation from such service, and 
that Jurisdiction as to an offense committed during a 
period of service thus terminated is not reVived by 
a reentry into the military service." 

The Board or Review and The Judge Advocate General have held that 
a court-I:IB.rtial is without jurisdiction to try a person subject to · 
military law tor sodomy coilllllitted in a prior enlistment tenninated by 
an honorable discharge prior to the preferment ot charges and trial. 
CM 17187-i, Finnimore; CM 192335, Clark. The Judge Advocate General 
has expressed opil\iQl?:S to the same effect in cas93 wherein soldiers 
were dishonorably.discharged, but not held in confinement, prior to 
trial for desertions committed in enlistments terminated by the dis
charges (Ops. JAG 250.419, April 6, 1926, October 23, 1926). In the 
opinion of the Board of Review the court which tried the accused in 
this case was.. w1 thout Jurisdiction to try him tor the offenses described 
in the specifications ot Charges I and II. It is therefore unneoesse.17 
to discuss or decide t!le legalit7 or the sentence in this case. 

4. For the roe.sons stated, the Board ot Review holds the recordof trial legally inauttioient t~:;;::~~·~:::::· 
&t;'l,...c •V C<.c. ft 1 , 

----------------~• Judge ..ldTOcate. 

http:unneoesse.17
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WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON 

CM 198354 APR 1 o1932 

U N I T E D S T A T E S .) SEVENTH CORPS A.RF.A. 
;. ) 

v. ) Trial by G.C.M. convened at 
) Fort Sn~lling, Minnesota, 

Gene~ Prisoner ENRICO ) March 3, 11 and 14, 1932. 
·SANTINI. ) Continemen.t tor two (2) years. 

) Penitentiary. 

HOLDING by the BOARD CJll' RXVIEW 
McNEIL, CONNOR and BRENNAN, J'udge Advocates 

.ORIGINAL EXAMINATION b7 KINMAN, J'udge Advocate. 

The record ot trial in. the case ot the soldier named above has 
been eX8Jllined and is he1,.d by the Board ot Review to be legall7 
sutticient to support the sentence. Confinement in a penitantiar,r 
1a authorized by the 42d Article ot War tor the ottense ot larceny 
ot which the accused was tound guilty under Charge II and the Speci
fication thereunder, such being recognized as an otten.se ot a ciTil 
nature and so punishable by contineman t in a penitentiary- tor more 
than one 7ee.r by aeotiona 82 and 87, Title 18, United States Code. 

~w.Judge Admate, 

(~~, J'udge A~TOl)ate. 

---------, J'udge Advocate. 

War Department, J'.A..o.o., 

A.pproved. 

Blanton Winship, 
Major General 

The Judge Advocat General. 

http:otten.se
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washing·ton,D.c. 

JUN_ 9 1932 
CM 198408 

UN IT ED S. T .ATES ) EIGHTH CORPS ARE! 
) 

v. ) Trial by G.C.M., convened at 
) Fitzsimons General Hospital, 

Private WAD:ll: E. GENTRY ) March 25, 1932. Dishonorable 
{6750517), Q.uartermaster ) discharge (suspended) and 
COI".PS • ) confinement for six (6) months. 

) Fitzsimons General Hospital, 
) Denver, Colorado. 

OPINION of the BOARD OF REVIEW 
McNEll., CONNOR and BRENNAN, Judge Advocates 

ORIGIRAL EXAMDlA.TION by KNIGHT, Judg6',Advocate. 

l. The record of trial in the case of the soldier named above, 
having been examined in the office of The Judge Mvocate General 
and there found legally insufficient to support the findings and 
sentence, has been examined by the Board of Review, and the Board 
submits this, its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifica
tion: 

CHARGE: Violation of the 93d Article of War. 

Specification: In that Private Wade E. Gentry, Q.uarter
ma.ster Corps, did, at Aurora, Colorado, on or about 
February 12, 1932, feloniously take, steal and carry 
away one (l) vase, value about one dollar ($1.00); 
two (2) napkin rings, value about one dollar and 
twenty-five cents ci1.25) each; one (1) small rug, 
value about fifty cents ($0.50); two (2) glass· 
slippers, value about fifty cents (~0.50) each; one 
(l) cake dish, value about one dollar ($1.00); one 
(l) dinner bell, value about one dollar ($1.00); 
one (1). ash tray, value about one dollar, ($1.00) and 



(232) 

one (1) incense burner, value about two dollars 
($2.00); total value of about eight dollars and 
twenty~tive cents ($8.25), the property of Mrs. 
Mary R~ Leake. 

He pleaded not guilty to, and was round guilty of, the Charge and 
Specification. No evidence of previous convictions was introduced. 
He was sentenced to dishonorable discharge, forfeiture of all pay 
a.nd allowances due or to become due, and confinement at hard labor 
for six months. The reviewing authority approved the sentence, 
directed its execution, but suspended the dishonorable discharge, and 
designated Fitzsimons General Hospital, Denver, Colorado, as the place 
of confinement. The sentence was published in General Court-Martial 
Order No. 124, Headquarters Eighth Corps Area, April 5, 1Q32. 

3. The evidence shows that in February, 1g32, Mrs. Mary R. 
Leeke rentea a house in Aurora, Colorado, to the accused, leaving 
therein some or her furnishings, consisting or a rug on the bedroom 
floor, and other articles, including those set out in the specification, 
valued at about $8.50. No agreement was ma.de as to what articles 
could or could not be used by accused. According to the test:1mony or 
the owner, "It was all there" and the use or no article was prohibited 
(R. 5,6). While accused was occupying the premises the owner had 
knowledge that he had moved certain articles trom·the basement, where 
they were left by her, to other parts of the house and that they were . 
being used by him, but she made no .objection, Accused lett the premises 
on·or about February 12, 1g32, and soon thereafter the loss of certain 
articles was discovered by the owner, whereupon a search was made and 
all the articles set out in the specification were found in the accused's 
wall locker in the post, and identified by the owner as her property" 
and missing from the house rented to accused. (R. 5-7111.14). 

4. 'l'he evidence clearly discloses that some, at least, ot the 
articles, such as the rug, were •hired" by the accused at the time he 
rented the house; and that other articles, including some of those 
named in the specification, were used by the accused 1ri th, the knowledge 
and Yi thout objection by, and W1 th the implied oonsent ot, the owner. 
There is no evidence in the record that any or the articles were used 
without the knowledge and conaent or the ownn. 'I!lle evidence indicates 
that the articles in question came lawtully into the hands ot the accused. 
There is no evidence to establish either an actual or a conetructive 

http:5-7111.14
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trespass on the part of the accused in obtaining the property. 
It accordingly follows, there being no trespass proved, that the 
evidence is legally insufficient to support the findings of guilty 
of larceny (par. 149 .s_, M.C.M., 1928; CM 193135, Cavanaugh; 
CM 190709, Ogden; CM 183793, Snyder). 

The removing of the property under the circumstances shown by 
the evidence in this case constituted embezzlement, which is not a 
lesser included offense of larceny, the offense charged (011197396, 
Christopher). 

5. For the foregoing reasons, the Board of Review is of the 
opinion that the record of trial is not legally sufficient to support 
the findings and sentence. 

/liftt-4,_/ , Judge Advocate, 

.,~-e~udge Advocate./+2 
f'?«n~L-<-<,<-~, Judge Advocate. 

To The Judge Advocate General-





WAR D:E:P.ARl'ME!NT 
In the Otfice of The Judge Advocate General 

Washington,D.C. 

MAY 6 ":' 1932CM H8485 

UNITED STATES ) THIRD COBPS AREA. 

v. 
) 
) Trial by G.C .M., conTened at 
) Fort George G. Meade, Maryland.. 

Private JosmI H. WOOD ) March 2 and 10, 1932. Die
(6812358), Battery F, 
Field Artillery. 

6th } 
) 

honorable discharge and contine• 
ment for two and one-halt (Bi) 

) years. Disciplinary Barracks. 

HOLDING by the BCl.UID aE' REVIEW 
McNEIL, CONNOR and B~, Judge advocates 

ORIGil!AL EXAMINATION by NEELY, Judge ..A.<:'l.vocate. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The evidence introduced by the prosecution shows that a 
45 caliber automatic pistol was issued to the accused at about ll;OO 
o'clock a.m., on July ;1, 1931, for use ~n gu~rd duty, that he mounted 
guard at about 11:30 a~m., and that at about 3:00 o'clock p.m., on 
the same day, he left the guardhouse without permission, taking the 
pistol with him, did not return, and remained absent in desertion until 
he was apprehended about January 3, 1932, and returned to military 
control the next day. · 

The only question of law presented by the record is whether the 
offense proven constitutes embezzlement or larceny. While the testimony 
adduced at the investigation appears to be such as to have warranted a 
charge of larceny on the theory that accused had custody rather than 
possession of the pistql (C!! 168350, Pa~terson; CM 168589, Roovers), 
the testimony presented at the trial of the case clearly sustains the 
charge and conviction of embezzlement as that offense is defined by 
the United States supreme Court in the cases of Moo~e v. United States, 
160 u.s. 268, 269-270, and Grin v •. Shine, 187 u.s. 181, 1_95-196. In 

, 
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the latter case the court said: 

"These cases are strictly in line with that or 
?wk)ore ~. United States. 160 u.s. 268, in which 
we held that •embezzJ.E111ent 18 the fraudulent ap
propriation or property by a person to whom such 
property has been entrusted, or into whose hands 

, it has lawtully come. It ditters from larceny in 
the fact that the original taking of the property 
was lawful,. or nth the consent or the owner, 
while in larceny the felonious intent must have 
existed at the time or the ta.king,'" 

3•• For the toregoing reasons, the Board of Review holds the record 
ot tr1a; legally sutticient to support the tindi:cgs or gutlty and the 
sentence. 

/l!l1!4''/ ,Judge Advocate, 

-;;ia:0.~J'1dge Advocate. 

{?,,o~ .• ~e Advocate. 
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WAR DEPARTMENT 
In the Office of The J'udge Advocate General 

Washington 

JQN '1 1932CM 198849 

UNITED STATES ) HAWAIIAN DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Schofield Barracks, T. H., 

Private HERBERT WAGGONER ) April ll, 1932. Dishonorable 
(8655623), Battery B, 13th ) discharge and confinement for 
Field Artillery. ) one (l) year. Disciplinary 

) Barracks. 

HOLDmG by 'the BOABD OF RKVIEW 
McNEIL, BRENNAN and GUERIN, Judge Advocates.· 

l. The record of trial in the case of the soldier named above 
has been exarn1Ded by the Board of Review. 

2. The accused was tried upon the following charge and specifi• 
cation: 

CHARGE: Violation ot the 96th Article ot lVar. 

Specifications In that Private Herbert Waggoner, Battery 
B, 13th Field Artillery, Schofield Barracks, T. H., 
did, at Honolulu, T. H., on or about March a,, 1932, 
violate section 4187, Reviaed Laws ot Hawaii, 1925, 
by maliciously converting to his own use one auto
mobile, without the knowledge or consent ot the 
person entitled to the possession thereot: to w1 t, 
s. Yamagata, Yamashiro Hotel, Honolulu, T. H. 

He pleaded not guilty to, and was tound guilty of, the Charge and 
Specification. No evidence of previous convictions was introduced. 
He was sentenced to dishonorable discharge, forteiture ot all pay &.nd 
allowances due or to become due, and confinement at hard labor tor one 
year. The reviewing authority approved the sentence, designated the 
Pacific Branch, Uni tad States Disciplinary Barracks, Alcatraz, Cali
fornia, as the place ot confinement, and forwarded the record pursuant 
to the provisions of Article of War 50!. 
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3. The evidence shows that on March 19, 1932, Mr. s. Yemagata 
owned a 1927 model blue Chevrolet roadster automobile, with terri
torial license tag 59-189, which automobile was valued at $220.00 
(R. 8); that Mr. Yamagata parked this automobile on the streets 
or Honolulu, T. H., at about 8:30 o'clock p.m., on March 19, 1932; 
and that, upon his return at about 9:30 o'clock p.m., on the same 
date, the automobile was gone, whereupon he telephoned the police 
station. He did not loan his automobile to the accused, nor did he 
give him pennission to use it (R. 9). The owner received his car 
trom the police the next day (R. 9, 10). The evidence also shows 
that officers Benton and Antone or the Honolulu Police Department, 
at about 9:30 o'clock p.m., March 19, 1932, received a call Tia radio 
to be on the lookout tor a Chevrolet roadster bearing license No. 
59-189 (R. 11); that at about 1:00 o'clock a.m., March 20, 1932, 
these two policemen saw •a Chevrolet Roadster answering the descrip
tion or the car reported stolen•; that they overtook the car, and 
arrested the accused who was driving it; and that the automobile 
which they recovered was a Chevrolet roadster with a 1931 license 
plate bearing the number 73-696 (R. 11, 21). 

4. There is no evidence in the record to show that the automobile 
which was taken trom Yamagata's constructive possession ,ras the 
automobile accused was driving and in which he was arrested. Neither 
does the record contain any evidence to show that the automobile 
accused was driving and in which he was arrested was the same automo
bile that was returned to Yamagata the next day. There is nothing in 
the record inconsistent with the theory that the accused had borrowed 
or rented the automobile he was driving and in which he was arrested. 

5. For the reasons hereinabove stated, the Board ot Review 
holds the record or trial legally insutricient to support the find
ings and sentence. 
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WAR DEPARTMENT 
In the office ot The ~udge Advocate General 

Washington 

JUN 2 !932 
CM 198657 

UNITED STAT3S ) NINTH COR?S A.REA 
) 

v. ) Trial by G.C.M., convened at 
) Presidio or San Francisco, 

Privates STERLING A. GREEN ) California, April 28, 1932. 
( 6543054), ANTHONY KLEBING ) Dishonorable discharge and 
( 6697213) and ARNOLD W. ) confinement for three (3) 
BZA.Tl'Y (6540048) , all or ) years in the case or each ac
Company G, 30th Infantry. ) cused. Disciplinary Barracks. 

HOLDING by the BOARD OF REVIEW 
McNEIL, BRENNAN and GUERIN, Judge Advocates. 

l. The record or trial 1n the ccse or the three soldiers named 
above has been examined by the Board or Review. 

2. The three accused were arraigned and tried on a charge and 
specification laid under the 96th Article or War alleging the wrong
ful conversion of an automobile, the offense being alleged to have 
been committed by the three accused acting jointly and in pursuance 
ot a common intent. In addition each of the accused was arraigned 
and tried upon separate charges alleging as to each accused th.at he 
deserted tbe service on or about March 8, 1932, and remained absent 
in desertion until apprehended at Santa Barbara, Calitornia, !/'.arch 9, 
1932. :Each of the accused specifically agreed that trial on the 
separate charges and specifications alleging separate acts ot desertion 
should be bad coincidentally with the trial tor the joint offense. A.a 
to each of the accus~d the findings or guilty or desertion are sus
tained by the evidence. 

The charge and speciticatio~ pertaining to the alleged wrongtul. 
conversion or the automobile are as follows: 

CHARGE: Violation of the 96th Article or War. 

REC'D 
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S]?ecification: In that Private Arnold w. Beatty, 
Company G, 30th Infantry, Private Anthony Klebing, 
Company G, 30th Infantry, e.nd Private Sterling A. 
Green, Company G, 30th Infantry, acting jointly 
and in pursuance of a common intent, did, at 
Presidio of San Francisco, California, on or about 
March 8, 1932, without the consent of the owners 
thereof, e.nd in the absence of said owners, and 
With intent to deprive the owners thereof or the 
possession of said vehicle, unlawfully take and 
drive away one Durant Roadster automobile, or the 
value or about $450.00, the property or Leon 
Melicio and Gonzales Cendido. 

Each of the accused pleaded to the specification •Guilty, except the 
words 'and With intent to deprive the owners thereof of the possession 
of said vehicle'", and to the charge "Guilty•, and each '\'18s found 
of the specification "Guilty, except the words 'Leon r.tllicio and 
Gonzales Candido', substituting therefor the words, 'Leon Gonzales, 
Malacio Gonzales and Candido ·aonzales', of the excepted words not 
guilty, of the substituted words guilty", and of the charge "Guilty". 
Accused Klebing and Beatty were each sentenced to dishonorable dis
charge, forfeiture of all pay and allowances due or to become due, 
and confinement at hard labor for tour years, and accused Green was 
sentenced to dishonorable discharge, forfeiture of all pay and allow
ances due or to become due, and confinement at hard labor for five 
years. The reviewing authority approved the sentences but remitted 
one year of the confinement imposed against accused Klebing and Beatty 
and two years of the confinement imposed against accused Green, de
signated the Pacific Branch, United States Disciplinary Barracks, 
as the place of confinement, and forwarded the record for action 
under Article of War 50!. 

3. The only substantial question presented by the record is 
whether or not the court, by its findings in respect to the charge 
of wrong:tul conversion or the automobile, in legal effect acquitted 
the three accused of the offense charged. It is the opinion of the 
Board of Review that the effect of the finding of the court as to 
that offense is to acquit the three accused of the offense charged 
against them and to find them guilty of a totally unrelated offense 
and that so much of the sentence as is based on such finding is 
invalid (CM 110910, Brooks). 

-2-
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4. The specification alleged wrongful. conversion ot a 
Durant roadster belonging to Leon Melicio and Gonzales Candido. 
The evidence adduced at the trial established, and the court 
found, that the accused wrongfully converted a DUrant roadster 
belonging to Leon Gonzales, Malacio Gonzales and C&ndido Gonzales. 
The~e is no evidence in the record that the two men named in the 
specification do not exist. There is no similarity in the Jl8llles 
of the two alleged owners as stated in the specification and the 
names ot the three owners as proved at the trial and found by the 
court. It is too well settled to require discussion that the 
wrongtul conversion ot the property of one man is a separate and 
distinct offense trom the wrongtul conversion of the property of 
ano~her man. Neither offense is included in the other. Where a 
court by exceptions and substitutions finds an accused not guilty 
of the offense charged but guilty of another offense, the legal 
effect of the action or the court is an acquittal unless all the 
elements 6f the offense found were necessarily included in the 
offense charged. We think the rule ap:plicable to the instant case 
is adequately stated in the opinion ot Mr. Justice Story in the 
case of United States v. Howard, 2& Fed. Cases 388, as followsi 

"In regard to cases of misnomer, it will be found, 
that, in all the cases where the variance has been 
held fatal, it was a misnomer of a party whose exis
tence was essential to the offence charged in the 
indictment; as, tor example, in cases of thef11-, where 
the property is charged as that of .A.. B., and it turns 
out, in proof, to be of A.. c.: or in cases of robbery, 
lfhere the person robbed is alleged to be .A.. B., and it 
turns out on proof to be c. B. See 2 Russ. Crimes, 707, 
'114, 715." 

See also United States Te Denicke, 35 Fed. Re:p. 407. 

~. For the reasons etated, the Board of ReTiew holds the record 
of trial legally insufficient to support the filldings of guilty of 
the Charge and S:pecification alleging wrongful conversion of an auto
mobile in Violation of the 9~th Article of war, and legally sufficient 
to support the conviction of each accused ot desertion and so much of 
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the sentence as provides in the case or each or the accused 
tor dishonorable discharge, torteiture or all pay and allo... 
ances due or to become due, and confinement at hard labor tor 
two years and six months. 

¥tit.h"~dgo Advocate, 

~~. Judge Advocate. 

~ J\J.dge Advocate, 
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WAR DEPARIMENT 

In the office or The J'udge Advocate General 
Washington, D. c. 

JUN ,o ll~ 
CM 198672 

UNITED STATES ) FIRST CAVALRY DIV!3: ON 
) 

v. ) Trial by G.C.M., convened at 
) Fort McIntosh, Texas, April 

PriTates JAMES B. SUGGS ) 25, 1932. Suggs acquitted. 
( 6371990), WILLIAM O. ALVIS ) As to Alvis and Furche: Dis
( 6235101), and J'.AME:S A. ) honorable discharge and con
FU'RCHE (6244979), all or ) finement for six (6) months. 
Headquarters and Service ) Fort McIntosh, T8%as. 
Troop, 8th Engineers. ) 

HOLDING by the BOARD OF REVIEW 
McNEIL, BRENNAN and HALL, Judge Advocates. 

l. The record or trial in the case or the soldiers named above 
has been e~ined by the Board or Review. 

2. The accused were jointly tried upon the following charges 
and specifications: 

CHARGE I: Violation ot the 94th Article ot War. 

Specification: In that Privates James B. SUggs, William 
o • .Alvis and James A. !'urche, all ot Headquarters 
and Service Troop, 8th Engineers, did, at Fort 
McIntosh, Texas, on or about the 26th day or March, 

, 1932, acting jointly and in pursuance ot a com.on 
intent, feloniously take, steal and carry away one 
Boot, laced, right, size SEE, value about $4.07, one 
Boot, laced, right, size aiEE, Talue about $4.07, 
allot a total value or about $8.14, property ot 
the United States furnished and intended tor the 
military service thereof. 

CHARGE II: Violation ot the 96th Article ot War. 

Specification: In that Privates Jam.es B. SUggs, William 
o. Alvis and James A. FUrche, all or Headquarters 
and Service Troop, 8th Engineers, did, at Fort 



(2L.4) 

McIntosh, Texas, on or about March 26, 1932, 
acting jointly and in pursuance of a comnon 
intent, attempt to unlawtully sell one Boot, 
laced, right, size BEE, value about $4.07, one 
Boot, laced, right, size eiEE, value about 
$4.07, one Shirt, woolen, OD, value about $2.42, 
one Shirt, cotton, OD, value about $1.38, one 
pair Shoes, garrison, 'Value about $4.24, allot 
a total value ot about $16.18, property ot the 
United states issued tor use in the military 
service thereot. 

Each accused pleaded not guilt1; accused SUggs was acquitted; 
accused Al vis and Furche were each found guilty ot all charges 
and specitications. No evidence of previous convictions was 
introduced. Alvis and Furche were each sentenced to dishonorable 
discharge, tortei ture of all pay and allowances due and to become 
due, and confinement at hard labor tor six months. The reviewing 
authority approved the sentences, designated Fort McIntosh, Texas, 
as the place of continement, and forwarded the record pursuant 
to the provisions ot Article of War· 50f• 

3. The competent evidence, in briet, is substantially as 
tollows: On Saturday evening, March 26, 1932, the three accused 
were in a saloon in Nuevo Laredo, Mexico, drinking treely ot mescal 
and beer. They decided that they would stay all night, but as they 
had no more money they got together and planned to come back to 
the .American side and get sane articles to sell (R. 34,48). A 
Private Terry, who is not implicated in this case, was in the 
saloon and told accused Furche to get his o.n. woolen shirt from 
his locker (R. 30-31). The three accused took a taxi and C8llle back 
across the river (R. 34,48; .Ex. I) to Fort McIntosh, where the taxi 
waited for them behind the barracks. 

Accused Suggs went to the cook shack ill t:..e rear of the 
barracks, where he slept, got a pair of civilian shoes out of his 
wall locker, returned tirst to the taxi and got in the front seat. 
He was in the shack about tive minutes, did not go into the barracks, 
and was in the taxi about two minutes before accused Al vis returned, 
followed shortly by accused Furche. Alvis had a pair ot shoes in 
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his hand and Furche had a bundle. Both got in the back seat 
(R. 34,35). Accused .Alvis and Furche entered the barracks about 
the same time (R. 51). Alvis, on entering the barracks, talked 
to Private Beeson, then went to his wall locker and took out a 
pair or shoes that bad been given him by Corporal Alfano, came 
back to Beeson's bunk again, then went out to the ta.xi by the 
back steps on the outside or the barracks. When he entered the 
taxi the driver and accused SUggs were sittine on tl:!e front seat 
(R. 48). Private Beeson testified that accused Alvis came to his 
bunk in barracks between 10:00 and 10:30 o'clock p.m. on the night 
or March 26th, while he, Beeson, was in bed, sat down on the side 
of the bunk (R. 53), then went to his own bunk, ceme back and sat 
down on Beeson' e bunk again (R. 54) • Re was carrying a pair of 
shoes in his hand (R. 22). After that Alvis went directly out the 
side door, but did not go to the front end of the barracks nor 
beyond the door from which he left (R. 54). Private Gage's bunk 
is not by the rear door ot the barracks, but •down at the west•, 
three or four bunks beyond the door (R. 51). Accused Furche went 
into the barracks with Alvis but came out behind him (R. 51). He 
was Wpretty well drunk• when he came across the river to the 
barracks (R. 57) but he admitted that he found Terry's key and got 
his shirt out or his locker (Ex. F). 

After all the accused had entered the taxi, it drove orr. At 
the '!)ridge in N'uevo Laredo it was stopped by a Mexican customs 
officer who inspected the car and told accused to get out (R. 35). 
The otticer took the pair of shoes that SUggs had in the front seat. 
Another officer opened the back door and pulled out a shirt, a pair 
or boots and a pair or shoes. The shirt was over the boots (R. 36). 
Suggs had never seen the boots until they were taken off the floor 
of the car on the right hand side where accused Furche was sittine; 
(R. 40). Alvis did not know Ylho had the boots. He first saw them 
at the bridge. He sat on the left on the back seat (R. 49). Furche 
was w1 th him. The boots were taken from the back seat (R. 50). 
Furche admitted that he had Terry's shirt with him in the car. His 
bunk is at the other end or the barracks from .Alvis' bunk (Ex. F). 

It was stipulated that it Francisco Cardenas, Chief or Customs, 
Nuevo Laredo, Mexico, were present he would testify that be knew 
the accused by sight only, and that he remembered taking trom them 
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on March 26, 1932, a pair of boots, a pair or shoes, and some 
shirts. The articles were taken because the accused would not 
pay duty on them. The accused were then crossing the bridge in 
an automobile between 8:00 and 10:00 o'clock p.m. Senor Horcasitas 
gave permission to some officer to take the articles back to Fort 
McIntosh (R. 21.). 

First Lieutenant James H. Stratton, of Fort McIntosh, identi• 
tied two boots, each for the right toot, as having been obtained 
by him from the Mexican customs authorities in Nuevo Laredo on 
Monday morning in connection with the accused, and the two boots 
were received in evidence and marked respectively Exhibits C and D 
(R. 11,18) • 

The texi driver also testified that when the three accused 
reached the Mexican side of the bridge in the taxi the customs 
officer took from them two pai:xs of shoes and two boots. One pair 
of shoes and the boots were wrapped in cloth (Ex. I). 

Private Gage, stationed at Fort McIntosh, found missing tram 
behind his bed on SUnday morning (March 27th) two boots, each the 
right boot or a pair, one size SiEE and the other size BEE. He 
had last aeen the boots between 7:30 and 8:00 o'clock on the 
Saturday evening before. Neither pair had ever been worn. He was 
handed two boots (p~esuma.bly those received earlier in evidence and 
marked :Exhibits C and D), and testified that they were similar to 
those issued to him by the Quartermaster in that the one was size 
8fEE and the other size SEE. Otherwise he could not identity them 
as his boots (R. 23-25). When accused Alvis learned the next day 
that a pair of boots had been lost by Private Gage (R. 49) he went 
to Gage and told him that he thought the boots could be found at 
the Immigration office (R. 24). Alvis "figured" that these were 
Gage's boots and did not want Gage to think that he had taken them. 
(R. 50). 

Accused Suggs and Alvia both testified (R. 33,47); accused 
J'urche remained silent. 

4:. 'l'he evidence tails to support the findings or guilty under 
Charge II and its Specification, since, while the intent to sell 
was 111 the mi:iida of the accused, there ii no proof ot an overt act 
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by them to carry out such intent (p. H~O, M.C.M.). The acts 
prove~, in the opinion of the Board, amounted to nothing more 
than mere preparation to commit the offense charged (CM 194441, 
Mauro). 

The evidence also tails to support the findings of guilty 
under Charge I and its Specification as to accused Alvis. There 
is no proof that the boots were taken by Alvis, nor is there 

· proof ot a conspiracy or agreement to steal property fran the 
barracks and therefore Alvis cannot be held accountable for 
Furche's act. 

5. For the reasons stated, the Board of Review holds the 
record of trial legally insufficient to support the findings of 
guilty under Charge II and its Specification as to each of the 
accused, legeJ.ly insufficient to support the findings of guilty 
under Charge I and its Specification and the sentence as to 
accused Alvis only; but legally sufficient to support the sentence 
as to accused J!'urche. 

~~/... Jude• A.dvocate, 

~:ru.ae;e Adwcate, 

, Judge Advocate. 

http:legeJ.ly
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WA.R DEP.ARTI.OOfr 
In the otfice of The Judge Advocate General 

Washington,D.C. 

C"~ 198724 AUG 12 19:12 

UNITED STATES ) 
) 

To ) 
) 

First Lieutenant FRANCIS J"; ) 
CI.A.IK (0-15533), Infantry. ) 

) 

EIGH'm CORPS ARE.;. 

Trial by G.C.M., convened at 
Fitzsimons General Hospital, 
Denver, Colorado, March 8-lO, 
1932. Dismissal and confine
ment for six (6) years. 

OPINION ot the BOARD OF REVIEW 
Mc~mIL, BRENNAN and HALL, J"udge Advocates. 

1. The Board of Review has examined the record ot trial in 
the case ot the ot,ficer nwned above and submits this, its opinion, 
to The J"udge Advocate General. 

2. The accused was tried upon the following charges and 
specifications: 

CHARGE I: Violation ot the 93d Article of War. 

Specification: In that First Lieutenant Francis J". 
Clark, (#0-15533), Infantry, 2d Division, attach
ed to lat Infantry, United States Army, did, at 
Fitzsimons General Hospital, Denver, Colorado, 
on or about November 2, 1931, with intent to 
commit a felony, viz: rape, commit an assault 

. upon Second Lieutenant Lillian Mo :r.tmn, A:rmy N'Urse 
Corps, by wilfully and feloniously seizing the 
Second Lieutenant Lillian. Mo M.mn, .Ar.IJ.Y Nurse 
Corps, throwing her on a bed, pulling her clothes 
up, and holding her under his body. 
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CHARGE II: Violation ot the 9~th .Article ot War. 

Specification: In that First Lieutenant Francia J. 
Clark, (#0-15533), Infantry, 2d Division, attach
ed to lat Inf'antry, United Statea Army, was, at 
Fitzsimons General Hospital, Denver, Colorado, 
on or about November 2, 1931, dru.nk and dis
orderly. 

He pleaded not guilty to, and was found guilty ot, the charges 
and speciticationa. No evidence or previous convictions waa intro
duced. He was sentenced •to be dismissed trom the service, and 
torteit all pay and allowancea to be and to become due, and to be 
confined at hard labor at such place as the renewing authority 
may direct tor a period ot six years". The reviewing authority 
approved the sentence and forwarded the record ot trial tor action 
under the 48th .Article ot War. 

3. '!he evidence introduced by bot:ii the prosecution and the 
defense, sunnnarized as briefly as possible tor the purposes ot 
this review, ia substantially as follows: 

Accused was admitted as a patient to Fitzsimons ~eral 
Hospital, Denver, Colorado, November 28, 1930; and was still a 
patient there on November 2,. 1931, the date ot the alleged 
ottenses (R. 440). His condi t1on and conduct on November 2, 1931, 
and during the several days prior thereto.,e.re Bh0W12..principall7 
by the eVidence tor the defense. He commenced to drink on 
Wednesday, October 28, 1931, after breaking down at the train upon 
the departure ot his sister and her little girl, and at that time 
drank •quite a bit•. On the tollo'lring day, about 11,00 o'clock 
in the morning, he went to the home ot his tiancee, Rubye Fraser, 
and had a drink, and kept drin1."ing there until she brought him. to 
the hoepital about 3:00 o•clock. On Saturday he went again to her 
house. He had been drinkillg when he got there, and then ordered 
•halt a gallon• to be sent to the house and drank all that da7. 
His teuq:,erature was then 102. His tiancee brought him. back to the 
hospital that night (R. 289-292). On the afternoon of .Monda7, 
Nov£111ber 2, 1931, he went to the Einillig home, adjacent to the 
post, where he met Mrs. Cecilia Dudley, whom he had known about a 
;year, and told her that he was going to town and had stopped to 
get a drink. His face ns then flushed and excited (R. 233). 
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He had had a gallon ot alcohol lett at the house a tew days 
before trom 'Vlhich he tilled a quart medicine bottle about halt 
or two-thirds f'ull, tilling it llp w1 th water. He had at least 
three drinks before Mrs. Dudley lett (R. 234). About 4:00 or 
4:30 o'clock ot that arternoon accused went to the Aurora Ge.rage, 
at Aurora, a small town in the vicinity ot the hospital, to hire 
an automobile. The proprietor told him he was too drunk to drive 
the car and Eddie Ralph, an employee, ottered to drive him. 
Ralph says that "He acted funny, did not seem to be altogether 
sane, he walked straight one moment, and would stagger tor a 
moment, * * *•. Accused had liquor with him in a medicine bottle 
or •about a pint and a halt•. Later Ralph sampled it, taking 
three drinks, and thought it was alcohol and ether. It made him 
so sick that he W'8llt to bed that night at 9:30, although he had 
intended to work. Accused told him that he had •an appointment 
w1 th Rubye", but did not seem to know her address. Ralph drove 
him around for half or three-quarters or an hour in a Model A 
Ford coach and then cane back to the garage. Accused had no drinks 
while driving but had two in the garage before starting. On re
turning, accused went to the Nash Sales COlll]?any next door (R. 239-
243), where he talked to one or the partners about the purchase 
or an automobile and then about renting one, ottering $50 tor a oar 
and a driver. Mr. McA:f'ee, to whom he talked, thought him drunk 
because he was "irrational" and his breath smelled of whiskey. 
Accused was there not over tive or ten minutes (R. 258-261). Ralph 
then drove him around looking for a house where accused said he 
had some liquor. They went ill.to a house where there was an elderly 
woman, who said she knew nothing about the liquor. Accused ran
sacked the house two or three ti::nes and then threatened to break 
open a trunk: and get the liquor. The lady tinally gave him a 
coca-cola bottle of "the same stutt• that they had been drinking 
and he lett attar halt an hour. Then accused missed his hat and 
they went back to the house to get it. Accused had a drink coming 
down the highway. They drove back to the garage and he dre.Ilk some 
o:f' his first bottle o:f' liquor that Ralph had hidden in the paint 
shop when accused went over to the Nash Sales Company. The bottle 
was then about halt :tull. Accused became attectionate and embraced 
Ralph, who dragged accused from the tront seat and put him in the 
back. They drove o:t:f' again. Accused said he was sick. Ralph 
stopped oppos1 te a vacant lot thinking that would be a good place 
to let him vom1 t 11' he wantad to. AccW1ed tell when he got out, 
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got up and asked tor his hat; he insisted that he had to have 
his hat - •could not get sick w1 thout it". Ralph gava him his 
hat. Accused then ma.de •threa or tour running jumps into the 
weeds•. Ralph sat in the ear and smoked a cigarette. Attar 
about tive minutes he looked around and accused was gone. He 
looked tor him tor about halt an hour, turning the car around ao 
that the headlights were directed into the weeds, but could not 
find him anywhere. Ralph then came back to the garage and found 
accused sitting there. He asked accused how he got there. Ac
cused asked tor his hat. Ralph told him he had put it on his head. 
Accused said, •I paid *3,2 tor that hat, I must have it•. Accused 
went to the telephone to get a number and was talking to his part7, 
a woman by the name ot Rubye, who was evidently asking where he 
was. He replied that he was in Aurora, "just Aurora that is all 
I knoW". Accused then seemed to be very much intoxicated and could 
hardly hang up the receiver. Ralph took it out ot his hands and 
told the party just where he was. Accused said somethiDg about a 
barber shop and about a policeman arrestiDg him, but Ralph could 
not very well understand what he was talki.cg about. He wrote a 
check to Ralph to cover his tee, taking about five mintues to do it, 
and the next day when Ralph presented the check at the First National 
Bank tor payment it was passed all around the bank before they could 
identity accused's signature (the check is in ~dance as Exhibit 3). 
While driving accused called Ralph a "brigadier general•. Accused 
was "talking foolishly• and seemed to be very much intoxicated. 
Ralph stated that the ttparty" that accused called up came out tor 
him later but that he did not see her and that accused left about 
9:00 o'clock. He thought accused had had about eight or nine big 
drinks that atternoon while w1 th him. Accused drank over halt of 
his sixteen-ounce bottle and had one drink out of the coca-cola 
bottle (R. 244-250). 

Mr. T. F. Gilligan, President of the First National Bank ot 
Aurora, Colorado, had known accused, a depositor at his bank, about 
six months. On the afternoon of November 2, 1931, he came out of 
his b8Dk: and happened to see a car containing accused and Eddie 
Ralph. He Ylal.ked over to the car. Accused was si tt1ng on the 
right hand of the driver. Witness opened the car door just as ac
cused started to get out. The •odor was terrific" and witness said, 
"Who has been drinkiDg here?" Accused was "very, very drunk•. He 
got out of the car and started up the street, saying that he was 
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going to the drug store. Witness told him there was one across 
the street, and then told Balph not to let accuaed drive the car 
but to try and get him back to the hospital and put him in 'Charge 
or the nurse on the ward. The smell in the car was "like ether, 
or else moonshine topped ott with ether• (R. 263-265). 

John J. Robertson, Jr., was working in his father's garage 
at 7001 East Colfax Avenue on the afternoon ot November 2, 1931, 
when he saw accused coming in one of their driveways •sometime 
between 7 and 8 in the evening•. Accused had on a civilian suit, 
and overcoat, and was bareheaded. Witness saw him stop and talk 
to one of the customers but was busy end did not notice him again 
until he collided with him as accused came into the station. 
Witness thought it was •another hold up• and started to reach tor 
his gun, when he smelled what he •considered was liquor and de
cided that the man was drunk•. He put accused into a rocking chair 
and the latter said, "You may not know it but you are going to 
take me tor a ride•, to which witness replied, "You may not know 
it, but you are as crazy as you look•. Accused's face was more or 
less distorted, •his eyes bulging and his words foolish•. He had 
the appearance of a man so drunk that he did not know what he was 
doing. Witness left him in the chair and went outside to take care 
ot his trade. He next noticed accused trying to enter one of the 
waiting cars in which a lady and two children were seated. Accused 
said he wanted to use the car to go and see his girl. He stepped 
away trom the car when w1 tness told him to, but again approached 
the car, had gotten the door partly open and was about to step into 
it, when TI tness took hold ot his arm and told him he would ha.Te to 
get away trom the car since he was frightening the woman and the 
two children. Witness further told him that it he did not behaTe 
and go along about his busineea he (witneaa) would call the police. 
Accused told him to go ahead and call the police, which TItnesa 
did by telephone, stating there was a drunken man on his place and 
asking that an officer be sent to take care of him. Accused lett 
the station, crossed the street and went into a barber shop. He 
walked rather steadily for a man who had so conducted himself. 
Officers Doty and Hollendrak:e came into the station and then went 
to the barber shop (R. 266•271). 

Joseph A.. Hollendrake, a police officer ot Denver, received 
a call to come to the tilling station at Colfax and Olive Street 
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about 7:15 on the night of November 2, 1931. Upon arriving there 
with officer Doty, they were directed by ~fr. Robertson to the 
barber shop across the street where they found accused in a chair 
tor a hair cut. Witness sat there for a few moments while the 
barber tried to cut accused's hair, but accused saw the two police
men and kept moving his head. The barber "would try to work a 
While, and then would quit a while". Witness and officer Doty 
took accused in the police car and drove across the street to the 
filling station. Accused was inquiring about his hat, and "seemed 
to think he had a hat around there some place". He thought his 
hat ought to be in the barber shop, and after he got into the car 
he seemed to think it was there. He asked tor his hat possibly 
six times. Robertson came up to the car and said "that is the 
tell.oW". Accused started to get out and threatened Robertson 
(R. 275-278). Robertson told him he •would knock hell out of him 
with this wheel wrench". Accused responded, "Who, me? 'Why?" 
Robertson told him that he had insisted on entering a car in Which 
there were a lady and two children. Accused said, "I did? What 
kind or a car was it?" Robertson said, "You are so drunk you 
would not k:nOw, but if it is of 8.llY interest to you it 1i'1S a 
HUdson", to which accused replied, "Are you sure it was not a Ford?• 
Accused then started crying (R. 272), broke down, and told a pititul 
story about being in the hospital for a number or months, and said 
that they did not know what he had gone through there in the past 
tive months (R. 272, 278). Robertson told the officers he did not 
care what they did w1 th accused so long as he did not come back to 
his place, and that he did not care to tile a Ca!II)la1nt against him. 
Thereul)on accused "bristled up" and said, "I am going to see my 
girl". Officer Doty told h1m he was 1n no condition to see his girl 
and that he could take his choice of either going to jail or going 
to Fitzsimons and going to bed. Accused replied, •In that case I 
will go to Fitzsimons•. He seemed momentarily to have recoTered 
from his "stupor" and ottered some. sort of an a.pology to Mr. 
Robertson. The officers left with him (R. 272•273, 278). They 
drove him out to the Denver County line and released him about two 
or three blocks from the business portion or Aurora about 7:40 P.M. 
They watched him until he had gone probably a block and a halt. 
"He was in a drunken condition.• He would stagger and then "'lralk 
as straight as a string tor a ways" (R. 278-279). 

Paul B. Doty, a police otficer, testified in corroboration of 
officer Hollendrake (R. 283-288). As to the condition or accused 
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his testimony is substantially as tollows: Accused "looked like 
a hysterical man, his eyes were not right, he seemed to be a 
little nervous at that time and flighty•. In witnesa• opinion, 
accused "was partly intoxicated•, but he did not act like the 
ordinary intoxicated man (R. 284). He walked •w1th a 11ttle 
weave in his walk, but he would not hardly stagger•; at times 
he talked incoherently; his eyes •were kind ot stary, they did 
not look nonnal.•. Witness thought accused "was doped". His 
breath smelled "like ether or some kind ot dope•. He had intervals 
ot being rational, and then irrational, from three to tiTe minutes 
apart (R. 285-288). 

Mrs. Rubye Fraser testified that accused called her about 
7:30 P.M., November 21 1931, by telephone and asked her to come 
attar him. She understood he was in Aurora but could not understand 
where, so slle asked him to call someone to the telephone and the 
man who ceme said accused 11as at the Aurora Garage (R. 292-299). 
She saw him. walking up and down in tront ot the garage. He was 
dressed in civilian clothes but did not have his hat on. He was 
"quite intoxicated•. He wanted her to drive him to "Daniels and 
Fishers• to pick up an extra pair ot trousers and did not seem to 
realize it was then about 7:30 and that the store had closed at 
5:30. She suggested that he had better let her take him out to 
the hospital and he agreed, it she would take him to the Einillig 
house to get one more drink. She did not want to argue w1 th him 
and drove over to the house where Mrs. Dudley met them at the door 
(R. 294). 

Mrs. Dudley states that accused and Mrs. Fraser arrived about 
8:30 that night. Accused was •very much intoxicated" and "wanted 
some more to drink". She brought out his jug ot pure alcohol and 
he tilled the bottle that he had had, there in the afternoon, putting 
•some little water in it because the alcohol was real strong". He 
mixed one drink each tor Mrs. Dudley and Mrs. Fraser. Accused drank 
all the time he was there and he remained until 10:30 or a quarter 
to eleven. "He had a drink in his hand all of the time.• Mrs. 
Fraser says that he tilled the bottle three times and drank an 
•awtu.1 lot•. "He would act silly.• He talked about his~ 
hair cut•. "After a while he slumped down in his chair•, and would 
not talk at all. He spilled liquor "all over everything and made 



(256) 

a general mess of thing,s"• Mrs. Fraser finally tried to take 
the drink away tram him and he threatened to drink a bottle ot 
ketchup that was on the table and did drink trom it, spilling 
it all over the place. Mrs. Fraser tried to get him ,started 
home at 9:30 and he "kept lt'all.ting one more drink•. By that time 
"he had a very wild look,••* and his eyes did not look like 
those ot an ordinary drunken man•. "You could under,stand hie 
words, his ideas were not always so good." Mrs. Fraser took 
him away in her car shortly after 10:30. He tell down the steps 
as he was leaving. He was "dead drunk" when he lett. He stagger
ed and stumbled and could not walk straight, and she had to hold 
his arm and assist him into the car. Arter the car was proceeding 
toward the hospital, he asked Mrs. Fraser to •wait a minute•, 
since he wanted to get his hat. She told him she had looked tor 
his hat at Mrs. Dudley's but had been told that it was not there. 
The.u he "slumped down in the seat• and went to sleep, and slept 
all the rest ot the way up to the hospital. She made him sit up 
as they went through the gate because she was atraid of the sentry. 
He did not want to go up to his room. She argued w1 th him. He 
started out of the car and stumbled, so she assisted him up the 
steps to his room on the second tloor where she lett him. As they 
entered the hospital through the back door she noticed an orderly 
there who got up when he saw them. Mrs. Fraser had never seen ac
cused look as he did when she took him to the hospital that night. 
She thought him very drunk and had never seen him in that state 
before (R. 235-237, 294-298). 

Private Harry N. Stuart, a witness f'or the prosecution, testi
fied that he was an orderly at Ward E-2, Fitzsimons General Hospital, 
on the night ot November 2, 1931 (R. 101-102). He was sitting at 
the kitchen table when he saw accused and Mrs. Fraser come in to
gether. He thought accused had his overcoat on and that they 
walked in separately (R. 120). Later, while witness was asleep on 
the davenport in the solarium, he was awakened about 10:00 o'clock 
to find accused bending over him With his arms around behind his 
( w1 tness' ) neck. Accused dragged him oft the davenport into the 
middle of the solarium, saying that he had some women and liquor 
outside, and wanted Witness to come out and join him. Witness put 
his shoes on intending to make accused go upstairs, but accused had 
disappeared. He saw accused again that night a 11ttle atter 11:00 · 
o'clock when he asked witness what kind ot a nurse they had on the 
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ward. He told accused "she was a blonde and 1Ja1 all right•. Ac
cused then started toward her oti'ice although w1tnees tried to 
atop him (R. 102-103) • 

Mias Lillian M. Minn, Second Lieutenant, A:rm:y NUrse Corps, 
stationed at Fitzsimons General Hospital, the complaining witneaa 
tor the prosecution, testii'ied that on the night of November 2, 
19:31, ehe was night nurse on Ward E-2 at that hospital, haTing 
gone on duty at 7:00 P.M., rel1evin8 Miss Ebert, trom whom she 
then received the report or the day and the keys. 1hereupon, she 
took the tem;peratures or the patients on the tirst rloor and 
poured the medicines. A.bout 8:30 she gave a "hypo" and then made 
dressings for two patients, ?Jr. Crook and Mr. Smithson. About 
10:30 P.U. she had her "midnight supper• at the nurses• meas and 
returned to her ward about a quarter to eleven. She then steril• 
ized some instruments and wrote out the evening report at the desk 
in the nurae•s orrice. While there she h~rd someone walking 
outside or the dressing room and went to the window and looked out. 
She aaw a man. A tew minutes later accused entered her ottice, 
the door ot which had been closed, and said, "Do you want me?" 
She re:plied, "Yea. Go upstairs to bed•. He had no businea, bei.Da 
up at that time ot the night. He said, "You are a blonde, aren't 
you?• to which she replied, "Yes, go on upstairs to bed•. He then 
said, "I admired you tor a long ·time but you did not know it•. 
Thereupon, as she was standing by the door to the dressing room, 
he •grabbed• her With his arms around her and started to kiBS her. 
She tried to push him ott and slapped him. Betore ahe knew 1 t he 
had thrown her on the bed in the dresaiDg room. From his poaition 
on top ot her he pulled up her dress, took her hands, put them 
over her head and held them down under the bar e.t the head ot the 
bed. His trousers were open and his penis was out. She was at 
first so frightened that she could not scream, and then she thought 
other patients that were seriously 111 in the ward and did not 
want to make a disturbance. She thought that it she told him what 
he we.a trying to do he would let her alone, but he.did not, and 
after that his face was close to her•s and she could not have 
screamed. When she was talking to him he put hia tongue into her 
mouth and ahe bit it (B. -t.e-~2). Accused told her to love him. 
She tinally "whirled• herself away trom under him and started to 
run, but he grabbed her, threw his coat over her, tried to throw 
her baok on the bed but miaaed 1t, and she went down on the floor. 
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He "was right on top• ot her again and had her clothes up. 
His breeches were opened and his penis we.a out. She •tinally 
wo:nned out trom under hilll" and ran tomrds the nurse's o:tfice, 
opened the door, ran doWll the corridor and opened another door. 
The night corps man, Private Stuart, was out there and she cried, 
"Save me". She turned around a:rter she got there and accused 
was right behind her. She then went into the.kitchen, sat down. 
in a chair by the table and cried. She did not know how long 
she sat there until ahe "Pulled herself together• (R. 53-54) • 
Private Stuart in the meantillle had taken accused upstairs w1 th 
him. Her unitom was •all lllll8sed• and the buttons pulled loose. 
There was a blood spot on the le:rt shoulder. One shoe we.a ot:r. 
She changed her uniform, laid the old unitorm on a chair by the 
bed in the dressing room, and combed her hair which ms down. 
Then she asked the corps man to take her over to l!'-4, which was 
the nearest ward to her, since she ns a:rraid and "did not want to 
stay on the mrd•. He took her as tar as the outside door ot F-4 
and she went into the nurse's ot:fice. It was then around 11:30. 
She could not tell the tillle definitely since her watch was broken 
during the struggle with accused (R. 55-56). About midnight she 
phonedthe "medical emergency o:rticer of the day" (R. 57, 82, 83). 
She told Private Stuart to come back to F-4 it anyone wanted her, 
and about 1:00 o'clock she was sumnoned back to give a "hypo" to 
Mr. Sm1thson who was seriously ill •. Miss Vanderwood, a nurse 
:rrom F-4, went back with her. When they went into the nurse's 
office Private Stuart was making up the bed in the dressing room, 
the only bed there at that time. She gave the hypodezmic to Mr. 
Smithson, and returned to F-4 (R. 55-57, 85) • .Again that night 
ahe was called and told that accused wanted her at :E-2, but instead 
or going, she called the otticer o:r the day, Captain Lowry. He 
C8Ille later and she met hilll outside the ward. over objection ot the 
defense, she was permitted to testify that she told captain Lowrr 
that "this patient (accused) was noisy and disturbing patients 
most ot the night in the ward". She did not tell Captain Lowry 
"about any of the episodes that had gone on betore•. Captain Lowry 
told her that he understood that she had had a tight with a patient 
on the ward and that he wanted to see this patient. He did see 
accused. She did not tell Captain Lowry of this attair because 
she wanted to wait and tell the chief nurse 1n the morning; she 
was •very nervous and upset• and Captain Lowry was "not niee" to 
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her (R. 56-58). He went up to accused and also talked to Mr. 
Smith. Then he assured her that she would be sate and told her 
that 11' accused gave any more trouble to call the guards and 
they would take him to E-1. She went back to Ward F-4 w1th Miss 
Vanderwood and remained there until about 6:30 in the morning. 
Then she went to Ward E-2, poured out a tew medicines, fixed a 
ffhypo• tor one ot the patients, tilled in the report on the 
night order book and signed her name. In the report she •just 
said that Lieutenant Clark was noisy and disturbed us most ot the 
night•. She did not want to write up the affair because the book 
lay on the desk and anybody could read it. She lett the ward 
before 7&00 o'clock, went to her room, then to the o1'1'ice of Miss 
Sheehan, the chief nurse, and reported the matter to her. so far 
as witness knew the accused was not drunk. There was nothing 
unusual about him except that when he first came into the office 
he stood there and stared at her, and there was a peculiar look 
in his eyes. She had met accused on the tennis courts at the 
hospital sometime in the previous J'l.tly through one of the nurses, 
but had had no conversation w1 th him at that time. She next saw 
him the first time she was on night duty on October 301 1931 
(R. 59-61). 

Under a long and searching cross-examination by the defense, 
additional details in the testimony 01' Miss Mlnn were developed as 
follows: 

She and accused had nothing to do w1 th each oth~r trom July 
until October 30, 1931, the day she first came on duty in E-2. 
He came into her office that night about 10:00 o'clock and said, 
•1 am reporting in•, which was a customary and regular thing for 
patients to do. She gave him a telephone message to call somebody
and he left (R. 61-62). She bad no other dealings w1 th him in any 
personal capacity until about 10:45 or 11:00 o'clock on 14onday 
night, November 2d. She was then in the dressing room when she 
heard some one walking outside, looked out of the window and saw 
a man, with an overcoat on but no hat, walking on the concrete 
sidewalk that runs along the north side or the building (See •chart• 
attached to record). She did not identity him at that time, and 
did nothing to call his attention to the fact that she was in that 
room and he paid no attention to her room in so tar as she then 
knew (R. 63-64). When acoused came into the nurse's office she 
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was in the door leading from the dressing room. He came in and 
shut the door behind him, then stood and stared at her tor some 
little time. This was a very unusual occurrence. His eyes 
were not normal. In response to his question, "Do you want me?• 
she said "Yea• al though she had not sent tor him, and did not 
want him, "only to know who was out there" (R. 65-67). She 
looked out the 1rindow to see who was there because her patienta 
were supposed to be in at 10 o'clock (R. 98). (The witness 
broke down and cried at about this point and the court then re
cessed at 12:00 o'clock until 1:00 P.?!.) Witness admitted that 
in her direct testimony she had stated that accused was not drunk, 
but that in her testimony before Major Sherwood, one of' the in
vestigating.officers, she had stated that in her opinion accused 
was "under the influence ot either alcohol or some drug". Her 
personal opinion was that accused was either under the influence 
or drink, or under the influence of' drugs. Accused did not lock 
the door or attempt to lock it. She was so frightened at the time 
he threw her on the bed that she could not say whether her hands 
were tree. She said nothing in her statement to Major Sherwood 
about being frightened (R. 68-69). (Witness was permitted to read 
her statement to Major Sherwood made under oath on November 3, 1931, 
and signed by her on the following day.) When on the bed she did 
not touch accused with her hands, nor did she scratch him on the 
tace or body, nor scream or cry out. Patients were on the porch 
at the time, adjacent to the room. Mr. Crook was in the room next 
to the dressing room; Mr. 3m1th was in either the third or tourth 
room and Mr. Sm1thson in either the second or third. Mr. Crook 
was at that time sleeping out on the porch. (Witness indicated by 
an X on the map about where his bed was (See "Chart").) Mr. Snith's 
bed was out on the porch so that there were two patients on the 
porch at the time (R. 70-72). While accused was on the bed With 
her he told her that he loved her. She said, "Don't you know what 
you are doillg to me? For goodness sake, stop". She could recall 
no other conversation. She was not ao frightened but that she "did 
talk to him". There were no loud or excited voices at any time 
between her and accused in that room. She did not raise her voice 
and he did not raise hia the entire time while there. When on 
the bed he put his tongue in her mouth 'While aha was talking to 
him. She did not smell e.ny alcohol or did not know whether she 
smelled any or not. She bit him no place but on the tongue. She 
weighed lll pounds that night. Accused weighed around 170 or 175 
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pounds and was a stroz;.g, powerful man, but she got out trom under 
him on the bed (R. 73-74). After she got ott the bed and before 
accused threw her on the tloor he tried to throw his overcoat 
over her. She knew the coat was over her head but did not know 
how he did it. He threw her on the tloor and was on top or her 
while she was there with his weight on her. She got up trom under 
him and ran to the door between the corridor and the nurse's room, 
pulled the door in and ran up the corridor to the door in the 
solarium. At no time did she scream, or bite accused, or do any
thing in aJ17 manner while on the floor except to try to get away. 
He did not grab her while she was getting up from the floor and 
pull her down again. One or her oxtord shoes came off in this 
encounter (R. 75-77). She went through the door of the solarium. 
into the kitchen. Stuart ms in the solarium when she tirst saw 
him. Accused was right behind her as she ran up the corridor, 
close enough to touch her. She ran as hard as she could. He had 
his hands on her shoulders when she got to the door and was touch
ing her when ehe got to the solarium. She told Stuart to stop 
accused but did not tell him either then or later anything else 
about what accused had done or attempted to do. Stuart had no 
altercation with accused to her knowledge, but took him upstairs 
very quietly (R. 78-80). Witness had been in the service tor five 
years on the 19th ot November (R. 80). She knew that the otficer 
of the day was the first person to notify in case of trouble, or 
an attack of this kind, but she did not notify him. Her first 
conversation with the officer or the day was at 2:00 o'clock in 
the morning. She did not recall telling Misa Vanderwood that Clark 
was very drunk (R. 81). She did talk to Major Sawyer, the medical 
emergency officer, over the telephone shortly after midnight, but 
she denied that she told him that there was no necessity ot his 
coming over because the patient was no worse than he had been, or 
that she said to him, •one of my patients is delirious, inclined 
to be nervous, and I want an extra corps lD8.ll to take care of him•. 
There was no other nurse in :S-2 besides herself and she had nobody' 
else l)hone later to Major Sawyer. He did not ask her it she wanted 
him to come over and she did not say -No" (R. 82-83). When she 
came back to E•2 trom F-, her soiled unifollll was still on the chair 
by the bed in the dressing room where she had left it. She also 
found a pair of trousers and a tie of accused in that room Which 
were not taken ott while she was there. She did not know wha" 
became ot the tie, nor did she ever see her unifom again atter ahe 
left 1t in that room. After she saw accused taken upstairs by 
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Stuart she did not see him again that night, and to her knowledge 
he created no disturbance of any kind that she heard ot, but about 
l: 30 in the morning Stuart came over and told her that accused 
was downstairs and wanted his throat painted {R. 83-85). She 
had had no complaint about accused since 12:30 but she phoned 
the officer of the day about 1:30 that accused was disturbing 
everybody, although she had no report of any kind that he was. 
When the orticer of the day came after she phoned him, she again 
told him that accused was disturbing everybody. She did not tell 
the officer of the day anything about the &BSault. She denied 
that she told the officer ot the day that she did not want accused 
contined aa she did not care to testify against him (R, 86-89), 
{The night order book of the nurse of Ward E-2 was produced and 
marked for identitication as Defense Exhibit l (R, 90).) Witness 
stated that orders had been given her to enter in the book things 
of interest that happened on the ward, any- unusual happenings. 
She admitted her writing in red ink under date of November 2-3, 
1931, She :wrote the entry about accused: "Lieutenant Clark very 
noisy and disturbing pta downstairs", about 6:30 the next morni~, 
just before she went off duty. Thia was the only written report 
she made in connection with accused (R. 91•92). Witness denied 
that she had "figured right along" that she could "handle• accused, 
but admitted that she had said to Major Sawyer, •I felt 1hat I 
could handle him", and that thia was one of the reasons why she did 

'JJ.Ot scream {R. 93-94). 

Tli tness admitted that she lett the post about 3t00 P,M. on the 
afternoon of November 2, 1931, with Lieutenant Colonel Joseph E. 
Carberry and Lieutenant William c. Hunt, went to the shop of Mias 
Marian Lennox, 823 East Colfu Avenue, and then to the Coamopolitan 
Hotel in Denver, where sb.e remained in Colonel Ce.rberry• s room alone 
with him until after e:OO P.M. She had while there two one-ounce 
drinks of whiskey and Colonel Carberry was drinkiil8• She returned 
to the post shortl7 before she went on duty and was not under the 
influence of liquor {R. 94-97). 

Upon redirect examination, W.sa ~ said that when accused 
was holding her hands at the bead of the bed nth one ot hie hands 
hia other hand ,raa on :parts of her body •where it did not beloI18", 
that is, between her lega (R, 101). 
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PriTe.te Stuart, 11ho was night orderly at Ward E-2 on the 
night ot November 2, 1931., testified that he had tried to stop 
accused 1fb.o had started toward the ottice of Miss Mwm, but 
that accused went to the oft'ice and stayed there about tive or 
ten minutes. Witness wondered why he stayed there so long and 
went to the solarium door; he heard the nurse "talking loud and 
aeemingly angry". She was not yelling but her ""Oice was raised 
"above the nonnal tone• (R. 103). He went back again, and in a 
few minutes went back a third time, but did not know what to do 
as he "did not want to be in on anything that was not (hie) my 
businesa". He did not think there was anything wrong. He was 
paying particular attention to the matter because accused "Waa in 
an intoxicated condition•. He returned to the kitchen and "Pretty 
soon• he heard a loud crash. As he started across the kit'lhen 
towards the 4oor +,hat leads out into the solarium, Miss ~ 
came rwming' in "hollering•, "Save me, save me". She •almost 
plunged headlong•. Her hair n.s down, she was crying, and her 
dress was all crumpled up and torn. There was blood on her 
shoulder. She was hysterical, •shaking all over•. Accused came 
in behind her, a halt foot away, but did not touch her at the 
time. Attar she l'8.ll into the kitchen Miss Minn went over behind 
the table in the center of the room (R. 104-103). Witness 
grabbed accused b7 the ams and stopped him. He talked to accused, 
persuaded him to So upstairs, followed him halt way up to the 
tirst floor, and then went back to the nUl"lle. She had her head 
in her arms down-on the kitchen table and was crying, where she 
remained ten or fifteen minutes and then went back to her office 
to change her dress (R. l0~-107). While she was 1n the office, 
accused came downstairs and started toward her office, saying he 
wanted to So in and apologize. Witnesa talked to him in the 
corridor trying to persuade him to So back upstairs, and he finally 
turned and went out (R. 107). Aa soon as the nurse bad chan8ed 
her dress, rl tness went ri th her over to F-4. Upon the contention 
of the prosecution that it was a part of the res gestae, and over 
the objection or the defense, the witness was permitted to testify 
that the nurse told him that she n.s afraid accused would be out• 
aide and wanted witness •to So along as protection• (R. 108). 
fitness returned to E-2, entered the ward office and as he turned 
on the light, accused jumped u~ trom •a little cot• in the dress
ing room 11here he had been w1 th hie head under a. sheet. He was 
dressed 1n hie underwear and aaid, "Where 1s the nurse?• (R. lOQ). 
At 11130 Mr. Slllithaon, one of the patients, rang tor a lcypodermio 
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and w1 tness went to F•4 and got Miss Munn and Miss Vanderwood. 
Mias MU.nn gave the hypodermic. Accused was nowhere in sight 
at this time. Witness put clean sheets on the bed in the 
dressing room because they were wrinkled and had blood on them. 
Then he gathered up accused's clothes which were strewn about 
the dressing room where the bed was. Ac~u.sed caxne down in his 
pajamas and said that he wanted the nurse, that he was sick 
(R. llO). Witness offered to get the medical emergency otticer 
but accused said he -.anted the nurse•. Witness took accused's 
tfilll;Perature and found it to be 98 or 99. Accused wanted to 
know the nurse's name and looked OTer the clinical records t%71ng 
to find it (R. lll). Then he ma.de a telephone call. Witness 
heard him say that •1t was a matter of life and death for this 
party to come right out there,***•. Accused then told the 
party to •go to hell• and hung up and went upstairs. He also 
used the phone in the office to make calls, trying to call "Mi.ea 
Miller• (R. 112). Accused offered witness $20 to bring the nurse 
back to the ward, but w1 tness told him he did not need that sort 
of mone7. Accused then said, "You have been knocking her ott, 
haven't 1ou, various times?• which wituess denied. Accused said, 
"That 1s what I 1i'8.D.t to do, it won't take fifteen minutes, and 
I will check right out•. Witness told him that he was an otticer 
and ltprobably would be busted for this•, and accused replied that 
he realized that, but that did not make any difference. This was 
about 2 o'clock. In the opinion of the witness accused was intoxi• 
cated, although he walked properly, •talked well enough•, and was 
not staggering. Witness picked up accused's clothes and put them 
in the shower room off' the solariUlll. Witness was present when 
Captain Lowry, the officer of' the day, came in. After Captain 
Lowry left accused came doWllStaira again and said that he had an 
uncle in Portland, Oregon, who was a friend of' President Hoover, 
and could get him out or trouble, and that it would be better for 
witness, the nurse and all of than, if they •let this thing 
slide• (R. 113-116). 

Upon cross-examination by the defense, Private Stuart testi
fied, e.mong other matters, substantially as follows: He had been 
in the Army tour years and was then in the Signal Corps. Re had 
no interest in the outcome of the case and he did not care whether 
accused was convicted or not. He denied that on the evening of 
November 3d, "by Captain Stewart's quarters in E-2•, he had said to 
Captain Stewart in the presence of Royal Solt, an orderly, that he 

-16-



{265) 

had a bet up that "Lfeutenant Clark would either get the book 
thrown at him, or was going to hang". He admitted that he had 
then said that he thought Lieutenant Clark T.ould be convicted. 
He admitted that his statement to Major Sherwood was a great 
deal the same as that he made in court, and further admitted 
that he had told Frank A. Montgomery, a former private at the 
hospital, that the statement he had ma.de to Y.ajor Sherwood was 
full or lies, that he had left out some statements and made up 
others. He also admitted that he had told Montgomery that he 
would change his testimony for $20,000 (R. 116~). He did not 
recall that he had told Sergeant Casey that night (November 2d) 
that accused came in drunk, but admitted that he had told Finley 
B. Smith, a patient, and others that accused came in drunk that 
night, and that he told Major Sherwood that accused was drunk. 
He testified, however, that accused had been drinking but 'Mls not 
· drunk. When told by accused that the latter had 1rOII1en and liquor 
outside he got on his shoes and went out but saw neither women nor 
"booze" (R. 122-125). He advised accused not to go to the office, 
uot because he was drinkiIJg, but because he had not checked in o:n 
bed cheek. He did not try to stop hiro. from going to the ortice, 
nor did he tell the nurse that accused was drunk, nor advise the 
medical officer ot the day or the fact. Accused must have been 
in with the nurse fifteen or twenty minutes, and he heard the nurse 
te.lking loudly and angrily twice when he listened at the solarium 
door about thirty feet from the nurse's office. He never went 
down to the nurse's door, or called tor help (R. 126-130). When 
he stopped accused as he was pursuing Miss MWm, he talked to him 
"tor some little time" (R. 133). Accused was facing the light in 
the kitchen, but w1 tness could not recall what his appea:.:-ance was 
(R. 135). He did not remember any conversation when he took W.sa 

Munn over to F-4, or that she told him that accused had attacked 
her (R. 137). J.t the time he took accused's temperature he report
ed accused to the nurse and to the o1'f'icer ot the day. Accused 
put out his tongue and witness noticed that it was cut (R. 147). 
He told the ofticer ot the day that accused was creatill8 a dis• 
turbance by kaepill8 the patients awake in the ward, and that they 
had been com;plaining about the noise. Accused ma.de noise ott and 
on all the evenill8 (R. 148). Mr. Smith complained once that night 
that he could not sleep because or the noise (R. 153). Witness 
phoned the otticer ot the day that night "because all or the 
patient& were COilij)lainill8 about the noise", but when Captain Lowry 
came over witneas said nothing to him about the trouble w1 th the 
nurse (R. 148-149). 
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On turther •xamination, witness stated that MiH Mwm wa1 
his superior otticer and that it was her business to make aIIY' 
report to Captain Lowry (R. 150). 1t'hen. he cleaned up the 
dressing roan, he tound a woman• s hair comb, all broken up, near 
the bed (R. 155). 

Major Harold P. Sawyer, Medical Corps, testified tor the 
defense as rollon: He was the medical emergency- otticer ot the 
day at Fitzsimons General Hospital on the night ot November~l93l. 
His duty was to take care or any emergency arising during the 
twenty-tour hours ot his tour that could not be taken care ot b7 
the usual ward otticers. He was extremely busy w1 th a patient 
who was expected to die almost any time. Some time atter, and 
close to midnight on that night he had a telephone eall trom some 
one who said, "This is the nurse on E-2 speaking•, and reported 
that one ot qer patients was •inclined to be delirious and that 
they wanted an extra corps man to take care ot him•. He tound , 
out later that Miss MUnn was the nurse on duty at E-2. Jt was 
his recollection that Miss MUnn also said that it was not necessary 
tor him to come over as •the patient was no worse than he had been•. 
He knew ot no phone call to him trom any other nurse in reference 
to any disturbance in E-2 that night (R. 223-22~). 

Sergeant Walter L. Casey, a witness tor the defense, testified 
that on the night ot November 2, 1931, he was the noncommissioned 
officer in charge or the night detail at Fitzsimons General Hospital. 
Around 12:30 that evening, the medical emergency ott1cer, Major 
Sawyer, sent hi.'11 over to Ward E-2 w1 th a special attendant. Wit
ness saw Private Stuart there that night, who told him that a man 
had come in drunk but was asleep, and that he did not need a "special•. 
There was no noise in E-2 at the time witness was there. He called 
up the medical emergency officer who said to take the special back. 
As he was leaving, Stuart said, •I want to show you something•, and 
held up a white dress, lihich looked like a nurse• s white unitom. 
nth spots on it which he •took to be blood•. This we.s about 1:00 
o'clock (R. 227•229). 

Captain Ben H. Lowry, Quartermaster Corps, a w1 tness tor the 
prosecution, testified that on the night or NoTember 2, 1931, he 
waa otticer or the day at Fitzsimona General Hospital. A.bout 2:00 
o'clock that night he was called to the telephone 1n the guard houae 
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where he was sleeping. A lady on the other end or the line 
said that Lieutenant Clark had been creating a disturbance; 
was either drunk or "had been rolling on the tloor". She said 
that she had called the medical 81llergency otficer and that 
nothing had been done about it, and she was very anxious that 
w1 tness should come over. He called up the medical emergency 
ot:f'icer who said that "the lady -ms silly• and that there was 
no reason for anybody going over there. He then called E-2 and 
the orderly said that there was a disturbance over there, that 
some one had been over from the medical emergency otticer•s 
office but that "he" had not been quieted down and that sane one 
with sutticient rank or authority should come over (R. 104-165). 
He Called back the ward from which the woman had called first 
and :1ome other ,roman answered, stating that the nurse who had 
originally 4alled him was outside waiting tor him, and that it 
was absolutely necessary tor him to come since something had 
taken place and the nu:rse ns highly excited and could not go 
back to he:.i.· ward and do her work. Thia was between 2:00 and 2:30 
o'clock. Two ladies, one wearing a sweater, whom he later learned 
to 'be Miss Mmn, met him between E•2 and F-4 (R. 166). Misa Mm.n 
made no report that accused had assaulted her, and no such report 
was made by anybody else. He had no intimation of an asoault and 
the. only complaint was or a disturbance. Miss ~ said the 
l)atient had got down and rolled on the floor and that •she was 
afraid to go in there•. She had gone back once and still found 
him downstairs (R. 168-169). The orderly told w1 tneas that e.ccused 
l;lad made a noise by slamming doors and going up and down the 
stairs, but had not told him that accused had chased W.sa Munn 
out of the nurse's room, that •he had said, "S&Te me, se.Te me", 
and that he had stopped accused. Wi tne11 talked w1th Sm1th who 
said that there had been a lot ot walking around and slamming ot 
doors, but that he did not want to make com.ilaint against anyone 
(R. l70-l7C). The bed on the l)orch where accused should baTe been 
sleeping had a dummy in it, made ot the bed clothes and pillow 
(R. 173-174). Witness went into accused's room, pulled on the 
light, and tound him lying on a cot w1 th the cover pulled up to 
his shoulders. He we.a undreeaed to hie waiat. He told accused 
that he had been reported tor creating a disturbance. J.ccused 
said that he had had a temperature tor a couple of de.ye and 
atteml)ted to ahow his tongue to w1 tneas. He told accused that he 
"would have to cut out that disturbance•. Witnee• talked to 
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Captain Stewart a few doors from accused's room. Accused 
came out of his room, was told by witness to keep quiet and_go 
back, which he did. Witness went downstairs and told the nurse 
that he would confine the man if necessary, but that he did not 
think it necessary at that time unless she could not work w1 th 
safety. He talked to her •approximately five minutes" and she 
aaii that •she did not care to have that done, it would be 
necessary tor her to be a witness in such a case•. Accused was 
not drunk, but "he was unusual, and abnomal, his face was red 
and his body red•. He talked coherently and did not appear to 
be drunk. Witness was within three feet of him (R. 164-167). 

Captain Charles H. Stewart, c.A.C., a witness for the prose
cution, testified that on November 2, 1931, he was a patient in 
Fitzsimons General Hospital, and occupied a room in E-2 "about 
twenty feet, three doors awa~ from that occupied by accused. He 
aaw accused come in about 10110 that night accompanied by a lady. 
Nothing then directed his attention to accused's condition 
(R. 175-176). He made no disturba.uce of any kind (R. 179). About 
2:30 in the morning, witness was awakened by the officer of the 
day accompanied by an orderly. The fomer went into accused's 
room and witness could hear a conversation. The officer of the da;r 
came out and told w1 tness that accuaed had been making some trouble 
and that it he did not quiet down they would -have to throw him in 
the jug•. He asked witness to see if he could quiet him down. 
Witneaa went into accused's room and asked him what was going on 
and the latter replied that there was •nothing that he knew of 
particularly, the O.D. had just awakened him" (R. 176). Accused 
was then sitting on a cot in his room and w1 tne11 advised him to 
get out in his regular bed on the porch and go to sleep. He was 
very much excited and said the O.D. had been keeping him from 
getting treatment. A few minutes later accused came to witneas' 
room and wanted to borrow a shirt, saying that he was going to 
get dressed and leave the hospital, that he waa not going to ata7 
around W1 th a man like •that O.D.•, Captain Lowry, who was keeping 
him from getting treatment. He was going to call up some one in 
California and was going to call Colonel Bruns on the post. Witness 
finally persuaded him that he could do all or these things the 
next day. Accused showed Wi. tneaa his tongue. It seemed to be 
swollen and had a cut on it on the right hand side about one inch 
from the end, which accused wanted treated (R. 177). He borrowed 
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a nickel tram a patient, went out to make a telephone call, 
and then came back and went to bed. Witness was awake most or 
the rest or the night and he thought accused remained in bed. 
Accused seemed sober. He did not stagger and his speech was 
clear but his ideas were not coherent. There was no odor of 
whiskey or alcohol. He seemed more like a sick man. Judging 
from what he Wished to do he ,ra.s not himself. He waved his arms 
around and talked very rapidly and •very different from his 
phlegmatic nature•. His race was flushed. His eyes --.ere rather 
starey and glassy and red rimmed•. Wi tnesa had never seen him in 
a condition like that before (R. 176-180). 

With the consent of the prosecution, the defense took the 
witness tor its own and brought out the following: Wi tnesa saw 
the orderly, H. M. Stuart, in his ward on the evening ot November 
3d while w1 tness was talking to Roy Solt, and had a conversation 
W1th the orderly. The orderly said that he had a bet up with one 
of the men in the detachment that accused -Would get hung tor 
this• (R. 182). Witness thought that accused was in bed on 
SUnday, November lst, and did not go to breakfast at all, nor to 
dinner either. Accused said that his temperature was 105 and that 
he felt very badly. At that time his :race was not flushed and he 
was very slow in his movements, and hew.snot excited. He 11as 
always a very quiet man., and kept to himself a great deal. Vli tness 
thought him moody and depressed, but his moods were not connected 
with "hangovers•. Accused left the hospital on the afternoon of 
the 2d at approximately a quarter to three. Witness merely "saw 
his back as he sauntered out the door slowly", but he was then 
pertectly normal (R. 181-185). 

Royal G. Solt, a witness tor the defense, testified that he 
was day orderly on Ward E-2 on November 2, 1931. He was present 
when Captain Stewart and orderly Stuart had a conversation in the 
downstairs solarium. The orderly said to CaJ;>tain Stewart that he 
had a bet up that Clark would get •the book thrown at him" 
(R. 229-230). 

Miss Lena Vanderwood, a witness for the prosecution, testified 
that she was a Second Lieutenant, Reserve Nurses COI".PB, and on the 
night of November 2, 19311 was on duty in Ward F-4. She went to 
supper W1th Miss Mlmn at 10:15 e.I?.d walked back w1 th her, the wards 
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being practically adjacent. Miss Mml1 later came to w1 tnesa' 
office about twenty-tive minutes to twelve (R. 157). She was 
then crying, cried for about ten minutes before she said anythiJ18 
at all, and then said she had had a terrible time with one of her 
patients (R. 158). 

Defense objected to the w1 tness testifying to the conversa
tion with Miss ~. Prosecution claimed that the actions of the 
principal 1f'1 tness, Misa Ltmn, which threw light upon the attack 
and the Whole situation, were a part ot the :res gestae, and that 
they·were admissible as such. Defense objected vigorously that 
the statements of Miss Munn to the w1 tnesa were not a "spontaneous 
sp~ing" and were not coIIIJ;)etent as a part of the res gestae. The 
objection of the defense was overruled by the law member and 
wi tn-eaa was pel'1111 tted to state what Misa Munn had told her (R. 158-
1159). 

The w:1 tness then testified that Miss Munn said she had heard 
some one walking outside of the building and had gone into the 
dressing room and looked out the window. Shortly afterward accused 
came into the office without knocking, and said to her, "You are a 
blonde, aren't you?• and she replied, "Yes, won't you go to bed?" 
With that accused had grabbed her and thrown her down on the bed, 
but she had struggled with him for some time and managed to get 
away from him. He had thrown his coat over her as she was rushing 
out of the door and thrown her down on the floor, but she had got 
away fran him again and run towards the solarium where she met the 
orderly. Miss Munn had abo eaid that· she "hoped to God she e.a 
all right• (R. 159-160). 

Defense, tor the purpose or the record. only, moved to strike 
out all of the testimony as to the conversation between MiH Munn 
and Miss Vanderwood, occurring something like a halt hour afterwards, 
but the law member pel'1111 tted it to rE1DS.in. 

Under croas•examination, wi tneas stated that Miss Munn did not 
tell her that accused 1118.S very drunk. Witness remembered that she 
was questioned in the o:t:tice of Major Sherwood in NoTEIIl.ber by an 
investigator., but denied that she had told him that Miss Munn had 
told her that accused was very drunk. Neither did she tell Mr. 
Phelps, of the defense, that Mies ~ had said accused was drunk 
(R. 1&2-163). Witness went over to the nurse's office in E-2 about 
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12:30 in the morning and saw a man's clothes in the dreasing 
room and a nurse• a uniform in the nurse• s ottice. She did not 
see accused that D.1.ght. Miss MUnn called the otticer or the day 
oTer the telephone in her presence. He called back and w1tness 
told him that a patient had been "disturbing over there", and 
that V.J.sa Mwm had received several bruises and had been thrown 
down on the floor by this patient (R. 163-164). 

Walter Byron, a rttneas tor the defense, testified that he . 
was a licensed "detective in the State ot Colorado. He had been 
employed by counse1 tor the defense in connection rt th the pending 
trial and had had a conversation with Miss Lena Vanderwooa' in 
Major Sherwood• s of'tice on December 4, 1g31, in the course ot 
which she stated that M1BB ).ft.um told her on the night ot the 
assault that e.ccused was very dl'Ulllc. This was a verbal statement 
by Miss Vanderwood and no one else was present (R. 200-006). 

' 
First Lieutenant Mary E. Sheehan, Chief Nurse, Ar!rJy Nurse 

Corps, a 1t'1tneas f'or the prosecution, teetified that on the morn
ingot November 3, 1g31, she was called to her of'f'ice about 7:00 
o•clock to see Miss MUnn. Witness was alarmed when she saw her 
(R. 18:5-186). Upon the witness commencing to tell or her con
versation 11'1.th Mias Munn, the detense objected that such a con
versation was not a part ot the res geatae, but was a salt-serving 
declaration, hearsay and incompetent. The prosecution contended 
that it was a part or the res gestae, and a "];>art and parcel or 
the attair". The objection was overruled by the law member and 
the examination proceeded. Witness did not ask Miss MUnl1 to des
cribe in detail because trom the way Miss Mwm looked w1 tneaa 
decided that she should report to the hospital authorities. When 
w1 tneH C8Ille into the otfice, Miss Mwm was alumped down in a 
chair, could not sit up, and had her head down. Witneas thought 
ahe was desperately ill and had cane to report it. She was excited 
and couldhardl7 talk. She told witnesa she had been attacked b7 
one ot the men on the ward. Kiss MUnn was bruised, black: and blue 
up her legs and toreama (R. 185-189). Witneas sent Miaa Mwm to 
her room, finished making her morning rounds, and then made a 
report to the executive otticer ot the hospital. It was customary 
tor nurses to bring their attaira to the chiet nurse. 

Major John G. Ingold, Medical Corps, a w1 tness tor the proae
cution, teatitied that he examined Miss Lillian MUnn at 11:30 A.M., 
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on November 3, lg3l, made notes ot his emmination, and had them 
with him. Using these notes to refresh his memory, he stated 
that her temperature we.a 98.7, pulse 9e, respiration 20. Nonnal 
temperature would be 98.e, pulse 70 to 74, respiration le.20. 
He then gaTe a technical description of the number and location ot 
certain discolored contusions upon her person, some the size o:t a 
dollar, others the size of a dime, upon her upper lett foream, 
right elbow, tip of right shoulder• front of left thigh, and front 
of left leg, and stated that he found the right shoulder and the 
muscles of the neck painful upon movement, and the front mu.scles, 
right thigh, painful upon pressure and movement (R. 189-190). 
Witness could not say whether the· injuries were recent or old. 
A high pulse could be caused by indulgence in alcohol (R. 191-192). 

Senter c. Crook, a witness tor the defense, testified that 
he was a patient at Fitzsimons General Hospital, on Monday, November 
2, 1931, and occupied room No. 9, immediately next to the nurse•a 
office. He was sleeping in his bed upon the porch with his head 
toward the nurse• s room. He heard toot steps lmd voices around 
12100 or 1:00 o•clock in the morning, but could not say from where 
they came. He did not see accused that night. There was a crack 
between the wall of his room and the nurse• s room, and when lying 
in his bed on the porch outside he had frequently heard conversations 
in the nurse's room and also noises in the dressing room (R. 304-310). 
He thought he was not a particularly light sleeper, just an •average• 
sleeper. He had had no opiate or codeine that night. Miss ll&mn put 
a dre1aing on an incision in his side that night about 8:00 o•clock. 
She was 11'1 thin two feet of him tor ten or fifteen minutes. He 
smelled no liquor on her and she seemed to him to be pertectl7 nomal. 

Finley B. Sm!th, a w1 tness for the defense, testitied that he 
had been a patient at Fitzsimons General Hospital since March 3, 
1931, and was there on NovE1111ber 2, lg3l. He occupied the end room 
of E-2 and his bed was on the porch. On the latter night he went 
to bed at 9:30 and to sleep shortly after that. An hour and a halt 
or two hours after he went to sleep he was awakened by the sl8Illlling 
of doors and a general contusion or noise. He heard no sound of 
running nor any conversation. It seemed to him that some one 11'8.I 
striking a door w1 th the root or trying to pull it open before they 
pulled the latch. He heard people coming into the office and going 
out. Some two hours after he f'irst awakened, he heard a conversation 
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in the office and got up and went in (R. 311-313). He round 
accused sitting by the nurse's desk in the outer office and 
the orderl)" by the door. Accused es dressed in his pajemas. 
Witnees asked him what wa.a the idea ot the noise in the ottice 
and he replied that he was sick, was running a high temperature, 
and na do,rn there to get something for 1t. Accused's race was 
then flushed, his hair disordered, and his eyes "Pretty irration
al,*** strained like•. He spoke rationally, hia eyes were 
•glaring, that 1a, bright and strained and drawn looking". His 
appearance reminded witness of a friend at home Yho had gone 
insane and he was •little bit leery• of accused. Witness ccm
plained of •all this racket going on• and accused said he was 
going 'to bed and went into the other room (R. 314-315). .Accused 
did not appear to him to be drunk, but he was not normal. He 
noticed no odor ot alcohol. Between 7:00 and 7:30 P.M., the nurse 
ceme to hia room. to take temperature and pulse. She did not appear 
to be drunk. He thought he would have noticed it it she had been 
(R. 3l&-317)e 

Miss Mu'ian Lennox, a witness tor the defense, testitie4 that 
she aaw W.aa MWm, Major Carberry, and Lieutenant Hunt in. her 
dressmaking shop on Ea.at Colfax Street, in Denver, on the afternoon 
ot Monday, November 2, 1931. They invited her to go do11n to the 
Cosmopolitan Hotel and have a tew drinks. She could not go and 
the others lett (R. 207-008). Lieutenant Hunt returned 1n about 
fifteen minutes and stayed in her shop the rest of the afternoon. 
Around e:30 P.M. Major carberry called trom the Cosmopolitan Hotel 

· and she and Lieutenant Hunt went down and picked up Major carberry 
and Mias Munn, whom they drove to 11'1tzsimona. Miss MLUm said that 
she teU ill and she became very 111 (R. 209). In the •estimation• 
ot witness, she wae drunk. Major Carberry had liquor 1n the oar. 
He and Miss Mwm said they had been drinking that afternoon. At 
the post witness and Major Ce.rberry got out of the car and aseisted 
Miss MUJm to her quarters. Major carberry said that he telt that 
Miss Munn was not able to go on duty but the latter said that she 
would have 'to (R. 210-211). 1'1tneas said that she heard Misa Munn 
tell 11!.jor carberry that •ahe was nry ill and had taken entirel7 
too many drinka 'to have to go on duty at 7 P.M•"• W.sa 14>.nn 
etaggered •a 11itle bii• when she got out ot the car, but Major 
Carberr)" assisted her and took hold ot her am (R. 214) • Her 
speech was thick, but she did not talk nry much on the way out and 
said nothillg foolish. It was tive minutes to seven when they let 
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Misa MUnn out (R. 215-216). 

Second Lieutenant William c. Hunt, a retired emergency
otficer, testified as a witness tor the defense that he and 
Colonel Carberry were in the Post Exchange at ~itzsimons General 
Hospital about 2:00 P.M. on Monday, November 2, 1931, when M181 
Munn came in and Colonel Carberry asked her if. she would like to 
go to Denver with them. She said "Yea", so they waited tor her 
to get dressed and then went to Denver, stopping tor about titteen 
minutes at Miss Marian Lenn.ox' a shop (R. 217-218). Witness left 
Colonel Carber17 and Miss Munn at the Cosmopolitan Hotel. The 
Colonel said that they were going up to have a drink and-invited 
witness to join thEm but he declined. About 6:30 that afternoon 
Colonel Carberry phoned witness and the latter, with Miss Lennox, 
went to the C9smopolitan Hotel and picked up Colonel Carberry 
and lliss MUmi. Miss M.mn "looked drunk" (R. 219). She was pale 
and sick looking. Colonel Carberry gave witness a drink in the 
oar ot what seemed to him •just like moon.shine•. Colonel Carberry 
said the whiskey was very bad and asked Miss Munn it she were able 
to go on duty. She said, 9Yes, I will have to go on duty". When 
they got to the hospital Colonel Carberry helped her up the steps 
to her quarters (R. 220). Upon crosa-e:mmination, witness said 
that Miss 1nlnn had to be helped into the car and out ot it to the 
door. She was quite plainly and very much under the influence ot 
liquor (R. 221). 

4. To rebut the testimony ot the last two w1 tnesses as to 
the condition of Miss 1nlnn, the prosecution called six nurses of 
the Army Nurse Corps at Fitzsimons General Hospital who were on 
duty on November 2, 1931. Two or them bad been close to Miss MUnn 
and talked With her on that day at 7:00 P.?J., one inspected her 
at 7:30 P.M., and the other three saw her about 10:30 P.M. ill 
testified that she was not drunk; that they smelled no liquor on 
her breath and observed nothing unusual about her condition 
(R. 419-421; 421-423; 424-425; 433-434; 435-436; 437-439). 

Two patients, Captain w. McB. Garrison, F.A., and Frank E. 
Smithson, also testified that they saw Miss Munn that evening. 
Captain Garrison, with his Wife, talked with her for ten or fifteen 
minutes between 7:00 and 8:00 o'clock; he noticed her particularly 
and she was •absolutely sober" (R. 426-429). Mr. Smithson saw her 
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tor about tort7""tive minutes around 9:00 o'clock when 1he did 
an empyama dressing tor him. She ,re.a not drunk. Upon crosa
examination (R. 429-431) Mr. Smith.son said that Mr. Crook was 
in the room. adjacent to the nurse' a ottice and he was two doors 
beyond. He was 1n his room that night, He heard quite a lot 
ot. noise in the nurse• s roOlll about 10:30 and 11:00 o•clock, a bed 
moTing and some talking "not exceptionally loud•, and he thought 
that Mr. Crook was sick and that they were moving him back into 
his room. He heard no one scream or make any outcri ot any kind, 
nor did he hear any tootateps ot people running or slamning ot 
doors (R. 431-432). 

Colonel E. H. Bruns, Medical Corps, a w1 tne1111 tor the prose
cution in rebuttal, testitied that he was in charge ot the medical 
servi.ce,.at fitzsimons Ge:aeral Hospital. It was the custom at the 
hospital to permit an oti'icer patient to take his om temperaturee 
it he was able to do so. The record ot tsnperaturea ot the ac
cused, evidently taken by hi.mselt, tram October 28, 1931, to 
November 4, 1931, ranged from 92 to 99.6 (the nomal temperature 
ia 98.6). There was no record ot a temperatul"e ot 105. A man with 
that temperature •ould be critically ill and delirious. On November 
7, 1931, the •disposition board" recommended "that this otticer 
(ci.ccuaed) be returned to protective duty in the southwestern part 
ot the Unitad States•. ·witness, together w1 th Major Shepard,. 
also e:zamined accused on March 7, 1932, and round him tit tor duty•. 
J.s a result or this SD.mination, his condi t1on waa reported: 

.•tuberculoais, pulmonary, arrHted, the lobes both 
lungs, lesions scattered, no fibrous tissue. In 
other words, he has tuberculosis scattered sparsely, 
both lungs, his lesions are tibrous and negative, 
he had no eaTitiea, and he has no tuberculi in hia 
sputum, and from. an exern1 nation his general condition 
18 excellent.• (R. 439-44!5). 

5. Mre. Sarah R. Clark, a witness tor the defense, testitied 
that she was the divorced wite ot accused. She tirst met him in 
1924 when he was a cadet at the Military Academy, married him in 
.rune, 1926, and lived w1th him. aa his wife until they aeparate4 in 
October, 1930. In J.pril, 1931, aha obtained a divorce trom him 
on the legal ground ot "mental oruelt~, but they separated because 
ot the •apella• ot accused which made lite unbearable, and which 
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apparently could not be controlled and could not be remedied. 
Both she and accused agreed that it was m.uch better to separate. 
When she tirst met accused and until sometime after their 
marriage he was ot a "Tery cheerful disposition, rather a merry 
person and joking, * * •• (R. 388, 401). She had scarcely ever 
Hen him take a drink betore they were married. From October, 
192G, through the spring ot 1927, there began to be periods when 
he 11Duld be •a 11ttle mor,. quiet or sulky•. In the spring ot 
1927 there was a period ot depression, ot •almost sullenne•s•, 
which was followed by a severe drinking spell. During these 
periods ot depression his eyes had •a very restlesa look, hunted 
look, a look ot tear, and at some time it was almost like a 
hunted an~ * * *•. He told w1.tness that he telt hie mind was 
unbalanced, he was losing his grip on himaelt (R. 390). He had 
the idea that the "ofticers were picking on him• and that he was 
given the hard jobs. 'lheae ideas were untounded. He would coma 
home trom work exhausted. Witness felt that he was struggling 
hard not to drink. •*•*there was always 8ll awful battle 
going on inaide. • When he did drink it shortened the spells of' 
depression (R. 391•392). He always drank alone. Atter recovery 
he was filled w1 th remorse and spoke ot doing away with himselt. 
The spells continued f'rom 1927 to U30 on the average of' every-
two months and became more intense. He was much more sullen, 
morose and depressed (R. 393) • On three different occasiona he 
j~ed up and cried "Look out, some one is coming•. Once he ran 
into the bathroom and closed the door. Witness found him sitting 
on the bathtub with his head in his hands •ccmpletely exhausted". 
When not in these spells he seemed to be pertectly normal and the 
same person she had known before (R. 394-395). He would have no 
recollection of' certain incidents that occurred during his spells, 
and was absent-minded and troubled w1 th inaomnia. Afterwards 
when "suffering w1 th the agony of remorse• he would weep trequently. 
He otten •slept with his eyes open• and had nightmares (R. 396-397). 
He Tery rarely used aloohol e%cept during spells or depression. 
1'1tness had orten seen him drink ill an eveniD8 a.a much as three 
quarts ot gin or two quarts of' okolehao, a strong Hawaiian liquor. 
After such drinking his mind did not llOrk right but he was always 
able to walk or drive a oar. His •train or thought would not be 
clear at au•, nor consecutive. Witness knew he was drunk but 
others would not know he ,ras drinking (R. 399•400). After coming 
out ot one of' these drunks he would not know where he had beu. or 
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what he had done, and while 1n them he did not know what he 
was doing. He did not go to the hospital for observation be
cause it would go against his record, nor had they ever consulted 
a civilian psychiatrist. At the time witness left accused 1n 
October, 1930; he had not taken a drink since the previous 
February, although he had been having frighttul periods of de
pression during the year (R. 401-415). She came as a witness at 
her own expense because she felt •that there was nothing he had 
ever done he was responsible for• and because she knew what it 
meant "when he gets 1n the grip of them• (R~ 402). 

Lucas Proudfit, a witness for the defense, testified that he 
had been a patient at Fi tzsi.mons General Hospital since 1921 and 
had first met accused when the latter arrived, and had occupied 
a room in :S-4 nut to w1 tneas for two months. Accwied was then 
"terribl7 nervoua• and "seemed depressed"• He was not very friendly. 
His cond.1 tion was ttmore melancholy than anything else", like a 
shell-shocked patient (R. 319-322). 

Captain Paul R. Knight, l&th Infantry, a witness for the 
defense, testified by deposition that he had known accused since 
1929. He had observed accused's mental condition while the latter 
was HrTing under hia command in Company A, 19th Infantry, at 
Schofield Barracks, Hawaii. During that time accused on many 
occasions "gave evidance of laboring under an abnomal condition 
of mantal depression or melancholy•. He showed definite signs of 
tremendous mental atrain. The periods of depression would be from 

· a few days to more than a week in duration. Accused told him that 
some person or persona unknown were endeavoring to inflict personal 
injury upon him. His actions while under these periods of ab
nomalit;r displayed hysteria, hallucinations, moroaenees, and complete 
breakdown resulting in uncontrollable weeping. In the opinion of 
witneaa accused was in an unbalanced mental condition during these 
periods of mental depression, and was distinctly abnol'mal. Witness 

.had no personal knowledge that accused used alcohol to bring relief 
during these periods of depression. In the opinion of witnea• 
accused was not mentally responsible during these periods of de• 
preasion. Witness had no technical medical training, but his 
opinion in dater.mining sanity or insanity had been "backed up" by 
the decisions of expert opinion on three different occasions pre
Tiously. He thought the unusual mental condition of accused had

• 
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been caused by worry over his family attairs. Witness took no 
action to bring the accused's periods ot mental depression to 
the attention of the proper medical authorities because he telt 
that they would be eliminated When the cause ot them had been 
removed (Ex. 1). 

Blanche Clark Hater, a witness tor the defense, testified by 
deposition that accused was her brother. She saw him in New York 
City in March, 1929, and again tor about two hours at Verona, 
New Jersey, 1n April, 1929. She had last seen him before 1n the 
summer of 1926. When she saw him in 1929 his condition was greatly 
changed. He had lost much weight and seemed depressed. In 1926 
he .had been in robust health and "most cheerful". In 1929, at her 
home in Verona, he had a spell of depression and melancholy, be
coming scmewhat hysterical. "He repeatedly referred to his wife 
and child in te:rma ot great affection.• He then broke down, appear
ing extremely nervous and overwrought. Witness visited accused at 
Fitzsimons General Hospital 1n August and October, 1931. His 
condition then seemed to be improved. He became much attached to 
w1 tness' child, a 11 ttle girl whom he likened to his own daughter 
"Polly", and when he C8l'.118 to the train to see them off he "became 
very upset" and tears came to his eyes when he said goodbye (Ex. 2). 

Accused took the stand at his own request and testified at 
great length. He was born at Dayton, Ohio, on July 12, 1900, his 
rather of old colonial stock, his mother of pure Irish ancestry. 
He was educated in the grade and high schools of Oregon. In June, 
1915, he enlisted in the Oregon National Guard and was discharged 
a year later. A week after his discharge he reenlisted and serHd 
several months on the border be!ore he was mustered out. He went 
to school again and then ran away to sea and served several months 
in the merchant marine. In 1917, he enlisted in the Army, went 
overseas 1f1th the 23d Engineera and returned 1n June, 1919. He was 
in the Argonne Offensive. He was discharged a, sergeant bugler. 
Then he enlisted in the National Guard again, won an appointment 
to West Foint by competitive examination, and entered the Foint 
July l, 1900. He ranted second in his class and was a. •distiD.g1.1ish
ed cadet• in his first year, was cadet captain and won the inter
collegiate championahip 1n fencing in his senior year, graduated 
thirty-eighth in his•class and was commissioned a second lieutenant 
on J\lne 12, 1g24. He married in 1926 and had one child, a. daughter, 
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who is four years old. His wife divorced him about March, 1931 
(R. 324-329). As a child he walked in his sleep, the last time 
when he was ten or eleven years of age. He had always been nervous, 
and began getting "blue spells• about 1924 after he graduated. He 
often had lapses of memory of things that happened during periods 
of depression. The first one was in the fall of 1925, when one 
night he round himself "down in front of the Colonel's house" with 
a gun in his hand with •the intention of shooting his dog". He did 
not know how he got there, where he got the gun, or what he bad been 
doing before (R. 329-331). His "spells of depression" started be
fore his marriage while he was courting his wife. After his mar
riage "they came in cycles" at regular periods accompanied by insom
nia. He would go through the night with his eyes open "in sort of 
a stupor", and had "frightful nightmares•. He would see images and 
shadows would take various shapes. In Hawaii he would see Chin.amen 
moving around with knives and things (R. 332-333). If hs had money 
he would go off and get away. He generally drank during these 
periods of depression. It made them.more terrible but it shortened 
them. At thE:' end of one, he was physically exhausted and "his ner
vous system would be all apart". He drank such terrific amounts of 
lig_uor that he was scared at the emount. He knew that he would get 
into trouble sooner or later on account of liquor. He detennined not 
to drink. Otten he did not drink but sanetimes he would, and he 
never knew why. He thought of suicide. Often when not in the spells 
he thought that he was going insane (R. 333-335). At the Presidio, he 
became so worried that he went to the post surgeon who told him that 
it was largely a matter 01' imagination and would pass away, and advised 
him not to go to a hospital for observation and treatment of a mental 
disorder since that would follow him thra1gh his career. He never liked 
alcohol but the association with drinking people led him to drink, and 
most of his friends drank. He drank when he was in a desperate frame 
of mind, and alcohol offered the road out (R. 336-340). He broke down 
with tuberculosis in 1930, arrived at Fitzsimons General Hospital Novem
ber 28, 1930, and was a bed patient for about three months. He was 
then depressed and nervous. At Christmas he pulled himself together 
and "was like a new man" for several months. In May he visited the 
sick bed of a girl who had the "flu". He was "scared to death of the 
flu", was upset, and "the whole works tumbled down". After that he 
lost confidence in himself, began to worry over his symptoms, and 
to fret about his child, wham he had not seen since 1930 in Hawaii. 
A Visit from his sister and her daughter, two years or age, in the 
,latter part or October, 1931, upset him "terribly". He saw them off 
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on the 28th ot October and then began to drink {R. 340-345) • He 
remembered little ot vmat then happened {a number of incidents that 
he said he rE111embered and described are not otherwise in evidence). 
He remembered drinking "moonshine" at Mrs. Fraser's house on Satur
day. On Sunday and Monday (November 1st and 2d) he was in bed and 
"terribly sick"• He had a high tElllperature and was weak and dizzy. 
He could not keep his tood down. He did not remember sending al
cohol to Mrs. Dudley's. He remembered leaving the ward on Monday 
(November 2d) to go to town. He stopped at Mrs. Dudley's house be
cause he was "shaking like a leat and gasping for breath" and had to 
have a drink (R. 345-350). He remembered a conversation with a 
policeman, that he had hired a car and was in it. He did not remem
ber writing a check and g1ving it to Eddie Ralph, although the check 
(Ex. 4) was handed to him. He remembered that he had lost his hat 
somewhere, that he had been in a barber shop, and that he had wanted 
to go to see Mrs. Fraser on wham. he •had grown to depend". He remem
bered drinking in the car, and the •episode ot drinking the ketchup". 
He ramembered the "impression of drinking• at the Einillig house and 
that Mrs. Dudley and Mrs. Fraser were there (R. ~l-353). He did not 
remember anything about getting back to the hospital, but he did re
member talking to the nurse in the office, although he did not identi
fy her as Miss Lrunn. There was nothing familiar about Miss llmn when 
he saw her at the investigation. He remembered that they were Joking 
and laughing in the dressing room and that he was kissing her, "1t 
continued for some time, it was kissing rather than a kiss.• He was 
on his elbows at the time and his head was above her some place. He 
remembered that 

"she began nibbling on my tongue and that it did not 
hurt; the. t finally she did hurt me, and there was an 
impression of realizing that things were over, the 
thing or whatever had gone on was over. When it hurt, 
when she did hurt enough, or when she bit ha.rd 1 t 
seems I realized things were over, just at an end, 
the impression ot a conclusion." (R. 354-355). 

What he thought "in his head• at the time was that "she did not want 
to go any further". He remembered the orderly and that his attitude 
had been "Unfriendly and threatening", and he had an impression that 
he had been at the little window between the kitchen and the surgeon's 
of'fice. Accused told wha. t further things he remembered during the rest 
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of that night, talking with the orderly who became more 1'riendly, 
seeing a patient who wanted him to go to bed, seeing the o1'1'icer 
of the day, who talked with him and scared him and then was more 
friendly, and a telephone call probably to Mrs. Fraser. The next 
day he was "awtu.lly befuddled". His only recollection is that he 
went to the nurse's office to get relie1' for his mouth, tongue and 
throat which telt like a piece ot leather (R. 356-359). He was 
sure tbat he had no intention to assault or rape the nurse. 

To questions by the court, witness stated that he was sure 
there was no sexual intercouse in the impression or a •conclusion" 
that he had described in the episode with the nurse. He was with 
an engineer regiment during the Meuse-Argonne but does not connect 
his spells with any war experience. He never had any spells at 
West Point, but got very nervous at the end or the season (R. 385-
387). 

On cross-examination, accused testified that he had never 
reported his trouble to a medical officer except the one time, 
and after tbat he was convinced that it was a matter or his im
aginetion. So tar as he knew he had never been reported un:f'avor
ably on account of drinking on the annual reports (R. 364). Often, 
but not always, after these •spells", and whether he drank or not, 
he had no recollection of things he bad done which his wife l'l'Ould 
tell him about (R. 365,369). Re did not always keep out or trouble, 
but he had never been punished under Article of War 104. He took 

'his temperature on Sunday morning (Novsber l) and thought it ms 
105, but he did not put dom 105 because he did not want to be put 
back to bed. Re had nothing to drink on Sunday morning (R.375-377). 
No one forced him to drillk (R. 381). His impression of the orderly 
Stuart was that his attitude was threatenillg and unfriendly. He 
does not remember any statements ma.de by him to the orderly in the 
dressing room, but he remembers that he (accused) was curious and 
"they were probably based on curiosity" (R. 380, 382). Re made a 
statement at the inTestigation, and stated that he remembered very 
11ttle. In this statament he also said "I have a vague recollection 
ot going to the first tloor and taikiD.8 to the nurse, I was noisy, 
disorderly and boisterous• (R. 382-384). 
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e. At the opening or the trial, the prosecution e.nnounce4 
that the accused, b7 direction of the Corps Ar9a: Commander, had 
'been eDlllined b1 a •aan1t7 board• at Fitzsimons. General Hospital, 
and introduc,d the report ot ~he board as Exhibit l (R. 10-13). 
!he question ot the aan1ty of the accuaed bad not been railed. b7 
the defense nor in any manner made an iaaue in the case. 

149.jor Jemea A. Orbison, Medical Corps, testified that he 
.,.. in:charge ot the neurotic psychiatric service at Fitzsimons 
General Hospital, and waa a member of the board ot officers :which 
8%8lldned aocused, 1lho waa under their obser-tation for tive months 
(R. 10, 31). Witneaa read the findings of the board, which were 
as follows: 

"FINDINQ3 
A.tter careful e:rsmination ot the patient, 

cl1nicil history, laboratory findings and all other 
aTailable evidence, the Board tinda: 

a. That the diagnosie in the case ot this 
patient ia: 

l. Obaervation tor mental disease; none found. 
b. (l) Th.at he did not autter trom any psychosis 

at the time of the acts charged, but that he was mentall7 
abnol.'mal due to over indulgence in alcohol induced b7 a 
depressed mental state, which had existed for several daya 
just preV1ousl7. 

(2) Th.at he does not now lack the ordinary 
understanding of right and wrong and the ordinary capacity 
to control himselt trom wrong actions. 

c. The Board takes cognizance or the tact that 
Lieutenant Clark has been subject to rather frequent 
attacks or depression or variable degree over a period 
of several years, constituting.a tundemental depressive 
tempe:rement, and that during theae attacks he has resorted 
to alcohol, at times to excess, in an effort to alleviate 
the depression. Thia depressive temperament is considered 
to constitute a feature ot abnormality-, 1n that, while it 
would not neceaaaril7 render him less susceptible to 
ordinary human mo-tins or appreciation of right and 1'1"'0ng, 
it could, and has at timea, tended to prevent the normal 
control of hie actions. · 

d. 1bat he does not at this time autter from any 
pa7chosia, but that the depressive temperament is a con-
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stitutional feature and indicates a morbid process 
in the psychic personality. 

e. That he is capable of conducting his defense 
intelligently.• 

11.ADDITIONAL FINDINGS 
Arter caretul consideration of' all available 

evidence the Board comes to the :rollonng additional 
findings: 

a. That the accused is in proper mental .condition 
at this time to undergo trial. 

b. That the accused was at the time of' commission 
or the alleged offense 80 tar tree :from mental defect, 
mental disease, or mental derangement as to be able, 
concerning the particular act charged, both {l) to 
distinguish right trom wrong, and { 2) to adhere to the 
right.• 

Witness, in the course of his cross-examination, stated 1n effect 
that accused's depressive temperament is a constitutional feature 
of' his makeup and that at the time ot the alleged otf'enses accused 
did not have normal control of' his actions. He turther stated that 
accused's history indicates "mental disorder•, which •could be 
called a mental derangement, mental abnormality or deviation trom 
the normal•. Witness turther stated that accused's condition as 
disclosed by his history was closely related to manic depressive 
psychosis {insanity), which disease can be periodi~ although it is 

· not always so. He admitted knowledge ot the case ot a prominent 
lawyer thus attlicted who attends to his business over a period of' 
time and then goes to a hospital during the recurrences of' periods 
of' insanity (R. 15-18, 25). He testified that sadness, moodiness 
and sluggishness of' thought and action are often manifestation• 
of the depressive stage of' manic depressive insanity, and that the 
accused's history disclosed these symptoms. He also stated that 
in the excitable manic depressive insanity sexual activity is 
greatly increased in some cases; that in the psychotic stage this 
activity sometimes leads to improper love infatuation and that 
both the excitable and depressive stages of' manic depressive in• 
sanity are sometimes :round in one individual. He stated that manic 
depressives have morbid impulses towards alcohol and drugs, and 
expressed the opinion that the toxic agent of' alcohol "would pro-
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duce exaggerated types ot reaction• in a person ot depressive 
tempel'8lllent, and that an indirtdual w1 th the abnonnal depressed 
personal!ty, such as the accused had been toUlld by the board to 
have, "Would act in a much more exaggerated tashion than a nol'!llal. 
indiTidual" (R. 26, 28, 30, 31-40). On redirect examination the 
w1 tness adhered to the opinion ot the medical board that accused 
was mentally responsible at the time ot the alleged ottenses and 
stated that he has no p1ychosis (insanity), but that "he does 
present a depressive tEIIll)ere.ment which is considered to be one ot 
the fundamental stages ot the manic depressive psychosis" (R. 35,37). 

Major Orbison, who at the request ot the defense attended 
the sessions ot the court and heard the testimony ot all the 
Witnesses, 1ra.s recalled at the conclusion ot the trial and stated 
that he had no reason to change his opinion as expressed in the 
tindings ot the board. Ee diagnosed accused's case as "a depres
sive temperament and one ot the f'undamental states ot manic de
pressive psychosis, but is not psychosis*** it is only one ot 
the stages or manic depressive psychosis". In a~used's case "the 
periods ot depression have reached rather a severe degree•. It is 
COIImlOn with this mental condition that the patient •takes to" 
alcohol to relieve the depression (R. 447-449}. 

Throughout his testimony the witness, while impartial, indi
cated that the testimony ot laymen as to the actions, moods, and 
temperament or the accused did not have much probative value be
cause they were not technically qualified to distinguish all the 
elements of psychosis (R. 27, 42-44, 449}. 

7. With reference to Charge I and its Specification, the 
record of trial presents two questions which will be considered 
separately. 

(l) Did the improper admission of evidence for the prosecu
tion over objection by the defense injuriously affect the sub
stantial rights ot the accused within the meaning ot the 37th 
Article or War? 

The testimony of Miss Vanderwood in which she recites the 
story ot the assault as told to her by Miss ~ forty minutes 
after it had occurred was offered by the J;>rosecution as a part of 
the res gestae and was admitted by the court over the strenuous 
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objection ot the defense that it was hearsa1 and incompetent. 
According to the teatimoey ot W.sa :t.tmn the alleged assault 
occurred shortly attar 10:45 P.M. A.tter she had then tled to the 
kitchen, and the accused had been taken ill charge by the orderly 
Stuart, ehe sat down 1n a chair by the table and cried. She did 
not know how long she sat there until she 1'pulled herself together•. 
In the meantime, Stuart had taken the accused upstairs. Stuart 
says Miss l4W:m remained 1n the kitchen ten or fi:rteen minutes and 
then went back to the ottice to chai:lge her dress. He also says 
that after stopping accused, he talked to him ~or some 11ttle 
time•. Miss Munn says she then changed to an extra unifom, 
canbed her hair which was do11!1~ and asked Stuart to take her over 
to l!'-4. She thought it was then around ll:30. Miss Vanderwood 
says Miss MUnn C8llle to her ward about twenty-five minutes to 
twelve and cried tor about ten minutes betore she said e.eything at 
all. The story' ot Miss J!.U:m then followed, as hereinbef'ore recited, 
which the prosecution contended was admissible from the lips ot 
:Miss Vanderwood as a part ot the res gestae (R. 159-160). 

OTer the objection or the defense that the conversation was 
out ot the presence ot the accused, and upon the contention ot the 
prosecution that it was a part ot the res gestae, Stuart was per
mitted to testify that when Mias J!.U:m asked him to go over to F-4 
with her she said that •she was afraid Clerk would be outside and 
she wanted me to go along as protection" (R. 108). 

OTer the objection of the defense that the conversation 
between Misa J.runn and Miss Sheehan about 7:00 o'clock on the 
morning ot November 3, 1931, was not a part ot the res gestae, 
but a self-serving declaration, hearsay and incompetent, the 
court, upon the contention ot the prosecution that it was "a 
part ot the rea gestae and a :part and parcel or the affair•, per
mitted W.ss Sheehan to test1f'1 substantially as tollows: She 
did not ask Miss ~ to describe 1n detail. P'rClll the way Miss 
~ looked she decided that she "Should report her condition to 
the hospital authoritiee. :Miss J&um. came in to tell w1 tness that 
she had had a Te'r7 Ul1USUal experience on the ward. She was e:i::
cited and could hardl7 talk. She told witneas tbat she had bee 
a tta.cked by one ot the men 011 the ward (R. 187). 

'nle rule 1n regard to rea gestae is stated in the Manual tor 
Courts-Dlrtial as follows: 
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•Circumstances, including exclamations, declara
tions, and statements ot participants and bystanders, 
substantiall7 contemporaneous W1 tb. the ma.in tact under 
consideration and so closely- connected with the main 
tact as to throw light upon its character, are tem.ed 
res gestae. Evidence ot anything constituting a part 
ot the res gestae is always admissible. 

•It sometimes happens, however, that an utterance 
constituting a part ot the res gestae was made under such 
circumstances ot shock or surprise as to show that it was 
not the result ot retlection or design but made spontan
eously. In such a case evidence that the utterance was 
made may be introduced tor the purpose of proving the 
tnth ot the utterance itself. This does constitute an 
except~9n to the hearsay rule.• M.c.M., P• 118. 

The "main tact" in the instant case is, ot course, the assault 
with intent to camnit rape. The authoritative rulings o:f' the Federal 
Courts, applied by the Board ot Review in consonance with the pro
visions ot Article ot War 38, require that in order to be part ot the 
res gestae statements :nm.st be spontaneous, substantially involuntary, 
remarks or exclamations caused by and groW1.ng out ot the main fact to 
which they relate and so nearly contemporaneous with the main tact as 
to exclude the possibility that they are the result ot reflection or 
design (CM li70ll, Kearney, and cases cited). 

In the light ot the above, it is the opinion ot the Board ot 
Review that none ot the statements admitted can be regarded as 
properly admissible upon the ground that it was a part of the res 
gestae. They were not substantially contemporaneous with the 
principal act, nor connected with 1 t so as to torm a part of the 
transaction. They were not the instinctive words ot Miss J&nn, 
neither were they- involuntary- or spontaneous in any sense. Where 
not possibly salt-serving declarations or conclusions expressed by 
Miss J&nn, otherwise incompetent under the hearsay rule, they were 
mere narratives ot a past occurrence. 

The testimony ot Mi.as Sheehan, however, as to what Miss :lrunn 
told her about the aftair, is considered properly admissible, not 
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as res gestae but as a statEIIDo9nt of the complaint made by one upon 
wham an assault with intent to rape is alleged to have been com
mitted. Miss Sheehan• s testimony- recited no particulars other tam 
those permissible end necessary- to connect the complaint definite
ly- with the alleged affair, and she did not name the assailant. 
Whatever weight of' proof was lost by the delay in making such a com
plaint and whether such delay- 1s satis:tactorily explained by Miss 
MUnn and by the circumstances, does not affect ita admissibility- as 
a •cmaplaint•. 

The wrongful admission of' the testimony or Miss Vanderwood was 
particularly damaging to the rights of' ·the accused in this case 
where there was 11 tUe or no evidence in corroboration or the story 
of' the assault as told by the complaining witness, since such testi
mony might have been regarded by the court as a convincing corrobor
ation of' her story. It is almost the universal rule of the civil 
courts that the admission of' such testimony is ground for reversal. 
The ef'f'eet of' the a~ission or this incompetent evidence upon the 
minds of the members or the court cannot be measured, but in view of 
the nature of the offense charged, it is the opinion of the Board or 
Review that its admission over express objection by the defense in
juriously affected the substantial rights of the accused.within the 
meaning or the 37th Article of War. 

Assuming, however, f'or the cmaplete consideration of' this case, 
. that the error of law discussed does not attect the ~1d1ty of the 
findings, the second question presented must be stated and considered. 

(2) Does the evidence, irrespective of' errors of' law, establish 
that the accused was at the time legally capable of' forming the crimin
al intent charged 1n the specification? 

The burden of' proving beyond a reasa:i.able doubt the existence of' 
the intent to rape is upon the prosecution, and 1n proving that intent 
the prosecution must establish beyond a reasonable doubt that the accused 
was 1n such mental condition that he could form the intent. The evidence 
of' :Major Orbison, the psy-chiatrist who testified in connection with the 
saniv of' the accused, consi dared in connection w1 th the overwhelming 
and subatantiall7 unchallenged testimony that the accused was in a state 



(28R) 

ot beastly drunkenness to the point where at certain times shortly 
preceding the assault his milld tailed to function consciously, and 
considered also in connection with the testimony ot Mrs• Clark, the 
:f'om.er wite ot the accused, and Captain Paul R. I:night, 16th In!'entry, 
under wham the accused had served in Hawaii, croates more than a 
reasonable doubt that the accused was capable ot tormi11g the required 
intent. 

It is not necessary to state the testimony in regard to the ac
cused's drunkenness nor the testimony ot Mrs. Clark and Captain 
Knight, but the tacts establilihed by their testimony, taken in con
nection with the testimony ot M,.jor Orbison, definitely establish 
the truth or the opinion expressed by lbjor Orbison that the accused, 
even 1Vhen not under the influence or alcohol, is in one ot the tun
damental stages or the particular type ot insanity known as manic 
depressive psychosis. Major Orbison•s testimony establishes that 
manic depressive psychosis is insanity and that its manifestations 
are periodic rather than constant. It is detini tely established by 
his testimony that the accused has a depressive tam;perament 1Vh1ch is 
one ot the basic stages ot the manic depressive psychosis. It 1a 
impossible for the Board ot Review to dete:rm.ine tran the evidence 
how tar the accused has advanced in degree in these stages. M,.jor 
Orbison does not lay down 8XJ.Y standard by which it can be detemined 
as a matter or tact when a person passes from a tundame:ntal stage ot 
psychosis into the actual psychosis. He testifies, however, unquali
tiedly, that the toxic ettect ot alcohol would produce exaggerated 
types ot reaction 1:n a person ot accused's temperamental condition. 
The testimony ot Mrs. Clark, Captain Knight and Major Orbison does 
indicate the possibility that accused is in tact insane. It is not 
believed, however, that it establishes that tact, and the Board ot 
Review concurs in so much ot the finding ot the court as involvea a 
ti:ndillg that the accused was not insane at the time ot the alleged 
assault. The Board cannot, honver, reach the conclusion that the 
accused was at the time ot the alleged offense in such m911tal con
dition as to be able to tom a criminal intent. The extent of the 
accused's drunkenness in itself 1a surticient to cast a doubt Ul)On 
his ability to form such intent, and this dl'WlkenneH, coupled with 
the accuaed's undoubted mental abnormality, raises in the millda or the 
Board ot Review a serious doubt that the accuaed waa conscious ot his 
actions at the t :1me. We camiot say that the evidence taken as a whole 
establishes beyond a reasonable doubt that the accused was in such 

I 
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mental condition that he was legally capable of forming the criminal 
intent which is the essential element of the offense charged. 

The conclusions stated are strengthened by the testimony ot Miss 
Munn. The accused is a man ot unusually Taried military experience 
for one of his years, is well educated and is aboTe average in intel• 
ligence. And yet, according to Miss lnlnn's testimony, he att1Jmpted 
to commit one of the most atrocious ot crimes in an unlocked and 
lighted office ot a hospital ward, accessible to orderlies and 
patients and within a few feet ot some of the patients. Assuming 
these tacts to be established, they in thEmSelTes are sufficient to 
raise a material doubt as to the mental condition ot the accused at 
the tim.e. Ill addition, it is significant enough to merit note that 
even those w1 tneases who saw the accused at the approximate time ot 
the alleged assault and who were under the im,pression that he was not 
drunk testified that he was abnormal either in thought, action, or 
appearance. 

It follows from the above that on the law and on the merits, 
the record ot trial is legally insufficient to support the finding or 
guilty of assault with intent to commit rape. There remains to be 
considered, however, in respect to Charge I and its Specification, 
the question whether the eTidence establishes the lesser included of
fense ot assault and battery. In the opinion of the Board ot Review 
and, tor reasons more fully stated in the discussion ot Charge II and 
its Specification below, the competent evidence does establish the 

.lesser included offense. However, the assault and battery proven 
are major elements of the disorderly conduct charged against the 
accused in the Specification of Charge II and tor that reason should 
not be found under Charge I and its Specification. It being evident 
from the thorough presentation of tacts and opinion in regard to the 
accused's mental condition that, should a rehearing be ordered, the 
prosecution would be unable to establish beyond a reasonable doubt 
that the accused at the time of the alleged offense was in such men
tal condition as to be able to form a criminal intent, the Board of 
Review is of opinion that the finding of guilty of Charge I and its 
Specification should be disapproved. 

e. This brings us to a consideration of the sufficiency of the 
evidence to support the finding of guilty under Charge II and its 
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Specifica~1on, alleging that accused was drunk and disorderly at 
Fitzsimons General Hospital on or about ?iovember 2, 1931, in vio
lation of the 95th Article of war. 

That the accused was drunk as alleged is conclusively estab
lished both by the evidence for the defense, introduced as defense 
to the more serious charge of assault w1 th intent to COlillli t rape, 
and by the evidence for the prosecution. As to this fact there is 
no question. The disorderly conduct of the accused is shown in the 
preceding review of the evidence and may be summarized in part as 
follows: 

At about 10:00 P.M. on the night of November 2, 1931, he dragged 
Private Stuart, the ,night orderly, from the davenport where the lat
ter was sleepµig into the middle of the solarium, told him that he 
had some women and liquor outside and asked Stuart to come out and 
join him. Stuart went outside but round neither women nor liquor, 
and accused had disappeared. About 11:00 o•clock on the sem.e night, 
after inquiring what kind of a nurse was on the ward, he went to the 
ward office in spite of the orderly•s protest. He romained there 
at least ten minutes during which time, according to his own. testi• 
mony, he kissed the nurse tor a long period and apparently held her 
down on the floor or on a bed, table or other piece of furniture. 
That such are the tacts and that his conduct in this respect was 
against her will and indecently disorderly is confi:cned by the re
sult; namely, the act of Miss 1ru.nn in running tram the ward office 
through the hall and solarium to the kitchen, in a disheveled con
dition of dress and hair with one shoe off and w1 th blood on her 
dress and hysterically crying •Save me", the accused being in close 
pursuit. At that time Miss Munn was crying, her dress was crumpled 
and torn and she was extremely agitated. Accused came into th.e 
kitchen 11a half foot away from her• aild Stuart had to grab him by-
the arms to stop him and _to talk to him for some time be:tore he could 
persuade him to go upstairs. Perhaps twenty minutes later Stuart 
found accused clad only in his underwear lying on a cot in the nurse's 
office with his head under a sheet. He asked Stuart for the nurse. 
Still later the same night accused sat on the davenport in the 
solarium and offered Stuart $20 it he would bring the nurse back 
on the ward. He said to Stuart "You have been knocking her oft, 
haven't you, various times?" Stuart denied this. Accused then 
said, "That is what I want to do, it won't take fifteen minutes, 
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and I Will check right out". Stuart reminded him that he was an of
ficer and "probably would be busted for this~, and accused replied 
that he realized that but that it did not make any difference "he 
would check right out anyway, it would only take fifteen minutes." 

The several instances recited above rest upon the testimony of 
the accused and Private Stuart and the circumstantial evidence con
nected therewith. Private Stuart's testimony as to Miss :rAlnn's con
dition and actions following her flight fran the ward office is cor
roborated by her testimony, which as to those facts only may be prop
erly considered, and other parts of' his testimony are inferentially 
corroborated by the testimony of the accused himself. Miss M.mn's 
flight from the of'tice, the condition of her clothes, her appearance 
and her appeals for help are circumstances which support only one 
reasonable hypothesis, that is, that accused did commit the disorder
ly acts amounting to an assault and battery briefly stated in the 
third subparagraph of this paragraph. 

The douht expressed in paragraph 7 in regard to the accused's 
mental condition at the time of' the assault does not affect the f'ind• 
1ng of' guilty of' Charge II and its Specification. The drunkenness of 
the accused was volun-tary, and the accused became drunk w1 th full 
knowledge that when he cUd indulge in alcoholic liquor .to excess his 
mind often ceased to function consciously and while in that condition 
he committed acts which brought trouble upon him. He is legally and 
morally responsible for the probable consequences of his act in be-

· coming irunk and for the disorders which resulted theref'rClll. V/hile 
he may have been induced to drink in an effort to relieve his de
pression, there is no element of' inability to resist the desire for 
drink. The testimony of the accused establishes that he could con
trol himself in that respect, and that for about nine months Just be
fore entering the hospital he refrained from drink despite the fact 
he was having terrible periods of depression. Under circumstances 
where medical attention is not available it is understandable that 
a man suffering such extremes or depression as accused suffers might· · 
turn to alcohol as a relief. BUt the accused was in a general hospital 
with medical attention and with drugs available at all times, and no 
excuse can be found for his drunkenness nor for the disorders result
ing therefrom. Accused is clearly guilty of' being drunk and dis
orderly. 
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The 95th Article of War ~rovides that any officer or cadet who 
is convicted of conduct unbecoming an officer and a gentleman shall 
be dismissed from the service•• The accused has been so convicted 
by the court and the sentence under such conviction has been ap
proved by the r6Yiewing authority. It is therefore appropriate to 
consider whether his conduct, as outlined above, together w1 th the 
tact that he was drunk, can properly be held to be •conduct unbecom
ing an officer and a gentleman•. 

The Manual for Courts-Martial (paragraph 151, page 186) in 
discussing the Q5th Article of War, quotes Colonel Winthrop as fol• 
lows: 

"The conduct contE111Plated is action or be
havior in an official capacity which, in dis-

. honoring or disgracing the individual as an of
ficer, seriously compromises his character and 
standing as a gentleman, or action or beha-Vior 
in an unofficial or private capacity which, in 
dishonoring or disgracing the individual person
ally as a gentleman, seriously compromises his 
position as an officer and exhibits him E!s mor
ally unworthy to remain a member of the honorable 
profession of arms." 

The Manual further states: 

"There are certain moral attributes common to 
the ideal officer and the pertect gentleman, a lack 
ot Which is indicated by acts of dishonesty or un
fair dealing, of indecency or indecorum, or of law
lessness, injustice, or cruelty. Not every one is 
or can be expected to meet ideal standards or to 
possess the attributes in the exact degree demanded 
by the standards of his own time; but there is a 
limit of tolerance below which the individual stand
ards in these respects of an officer or cadet can 
not fall witb:>ut his being morally ~ to be an 
officer or cadet or to be considered a gentleman. 
This article cc:ntanplates such conduct by an officer 
or cadet Which, taking all the circumstances into 
consideration, satis1'actorily shows such moral un-
fi tness." (Underscoring supplied.) 
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In Colonel Winthrop's illuminating discussion of "Military Law 
and Precedents" there is found the following: 

"'Unbecoming', as here employed, is understood 
to mean not merely inappropriate or unsuitable, as 
being opposed to good taste or propriety or not con
sonant with usage, but morally unbefitting and un
worthy.• 

'"Gentleman'. So, this term is believed to be 
used, not simply to designate a person of education, 
refinement and good breeding and manners, but to in• 
dicate such a gentleman as an of1'icer of the anny is 
expected to be, viz. a man of honor; that is to say, 
a man or high sense ot Justice, of an elevated stand
ard of more.la and mazmers, and of a corresponding 
general deportme!l.t•.
* • • • • 

"'lbough it (i.e., the conduct denounced) need not 
amount to a crime, it must offend so seriously against 
law, Justice, morality or decorum as to expose to dis
grace, socially or as a man, the offender, and at the 
same time must be of such a nature or comm!tted under 
such circumstances as to bring dishonor or disrepute 
Ul)on the military profession, which he represents.•
* • • • * 

"The fitness therefore of the accused to hold a 
comm1ssion in the anoy, as discovered by the nature 
of the behaviour canplained of, or rather his worthi
ness, morally, to remain in it after and in view of 
such behaviour, is perhaps the most reliable test of 
his emenability to trial and punishment under this 
Article". (Reprint, pages 711-713) • 

Colonel Winthrop mentions among the principal offenses which 
in practice have been charged and prosecuted under this article, the 
following: 

"Drunkenness or a gross character committed in the 
presence of military interiors, or characterized by 
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some peculiarly shameful conduct or disgraceful 
exhibition of himself by the accused." 

The evidence in this case shows without contradiction or ques
tion, as previously outlined, that accused was grossly drunk; that 
he invited a private soldier to join him with women and liquor, both 
non-existent and imaginary, except in the mind and purpose of the ac
cused; that he embraced,kissed and assaulted an army nurse while she was 
on duty in her hospital office; that he pursued her wi 'In hair down 
and dress disordered about the hospital late at night to her hyster
ical terror; that he lay down in a bed in the nurse's dressiDg room, 
clad only in his underwear, and asked a private soldier for the nurse; 
that he asked the same soldier if he had not been haviDg intercourse 
with the nurse and offered him $20 if' he would get her for him, stat
ing that he wanted to have sexual intercourse wi "tn her. 

The Board ot Review has no hesitation in'reachiDg the opinion 
that such disorderly conduct is "morally unbetitting and unworthy" an 
officer and a gentleman, that it offends so seriously against morality 
and decorum as to expose the accused to disgrace socially and as a man, 
has brought dishonor and disrepute upon the.profession which he repre
sents, and that it shows the accused is unfit to hold a commission in 
the Amy. 

9. There remains for consideration the question whether or not 
the failure to allege aggravated circumstances in tha Specification 
of Charge II was such an error of pleading as injurio1ia.sly to affect 
the substantial ri~ts of the accused and require a disapproval ot 
the findings of guilty of violation of the.95th Article of War, and 
a substitution therefor of a finding of guilty under the 95th Article 
of War. In the opinion of the Board or Review no such injury appears 
on the race of the record. At the investigation of the charges ac
cused.was thoroughly intonned of the nature of the disorderly acts 
charged against him and of the conditions and circumstances surround
ing them. He further knew at that time alld at the time ot the trial 
that he was charged with conduct unbeccm1ng an officer and a gentle
man. There was no opportunity for him to be misled in the prepar-
a tion of his defense nor to be ignorant of the gravity of the charge. 
The aggravating circumstances although not pleaded were established 
by the testimony given at the investigation and by the testimony given 
at the trial. Under such circumstances the provisions of Article of 
War 37 apply in full force and no modification of the finding of 
guilty of Charge II is required or authorized. 
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l-0. Civilian counsel for the accused. have submitted to the 
Board of Review a brief discussing the evidence aJJ.d. the law in this 
case and two briefs have been filed on behalf of the accused by 
Honorable :r. P. Kavanaugh of Portland, Oregon, who also appeared 
in person and discussed the law and the evidence before the Board 
or Review. Discussion of two of those briefs :I.a unnecessary in 
view of the conclusions reached. by the Board as to the legal in
sufficiency of the record to support Charge I and its Specification. 
The third brief deals mainly w1 th accused.• s mental responsibility 
for his drunkenness and. the accOill];)anying disorders, argues in ef
fect that accused. is actually suffering from mental disease, and 
pleads that under all the circumstances a sentence of dismissal 
would be too severe and that in view of accused's long and faithful 
service, his pitiful physical condition and his periodic and dis
t~ssing mentaX d.isorders, he should be retired. The accused's re
sponsibility for his drunkenness and disorderly cOllduct has been 
discussed elsewhere. With reference to possible clemency the Board 
of Review is of opinion that clemency is never warranted. when an of
ficer or cad.et is properly convicted, as this accused is convicted, 
of cond.uct unbecoming an officer and a gentleman. 

However, it is argued on behalf of the accused that the reco:rd 
of trial, duly authenticated. as provided by law, is incorrect in many 
particulars. At the request of the Board. of Review, the civilian coun
sel for the accused. submitted a carbon copy of the record of trial in 
which the alleged errors were indicated. The Board of Review care
fully examined the record and. compared it with the original record. 
Many, if not most, of the alleged errors were typographic errors 
o.nd most of them related to evidence affecting Charge I and its Speci
fication. Assuming for the sake of this discussion that the record 
of trial was in error in the particulars claimed by the defense, such 
a fact would have no bearing upon the legal sufficiency of the record 
to support the finding of guilty as to Charge II and its Specification. 
No serious claim is made that the accused was not drunk and disorderly 
as alleged and much of the evidence su:p:porting the conviction was :pro
duced by the derense. 

11. The record of trial d~parts from the conventional fo:tm of 
such records in a number of particulars; such as failure to copy into 
the record the affidavit or the officer preferring the charges and 
the indoreement referring the charges for trial, and the failure to. 
have the. record recite in the form prescribed in .A,ppendix 6, Manual 

-47-
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for courts-M!1rt1al, that the findings and sentence were by secret 
written ballot, two-thirds of the members present at the time the 
votes ~~re taken concurring. None of these variations affects the 
valid!ty of the record. 

12. At the time of the trial the accused was 31 years of age. 
His service is shown by the Official A:rniY Register as follows: 

"Pvt. co. F, 3 Inf. C1re. N.G. 29 June 16 
to 25 Sept. 16; pvt. e.nd sgt. bglr. Tk Co. 
2 and Hq. Co., 23 Engrs. 18 Sept. 17 to 25 
June 19. - Cadet M.A. 1 July a:>; 2 lt. of 
Inf. 12 J\me 24; 1 lt. 21 Jan. 29." 

13. The court was legally constituted. Except as hereinbetore 
noted, the record ot trial discloses no errors or irregularities 
injuriously affecting the substantial rights of the accused. For 
the reasons stated, the Board of Review is of the opinion that the 
record of trial is legally insufficient to support the findings of 
guilty ot Charge I and its Specification, but is legally sufficiEllt 
to support the findings of guilty of Charge II and its Specification, 
and legally suffici ant to support so much of the sentence as provides 
for dismissal from the service. Dismissal is mandatory upon con
viction ot violation ot the 95th Article of War, but neither confine
ment nor fortei ture is authorized. 

~~....,,...----~-~--_,.___, J'Ulige Advocate. 

-~------~---~~~~~......~-L___.' Judge Advocate,L~. ~ J'Ud8e Advocate.-
To The Judge Advocate General. 
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lat Ind. 

War Department, J .A..G .o • , - To the Secretary of War. 
AUG. 1 2 1932 

l. Herewith transmitted for the action of the President is 
the record of trial in the case of First Lieutenant Francis J. 
Clark l 0-15533), Infantry l CM 1987'4), together with the foregoing 
opinion of the Board of Review, and three briefs subnitted by coun• 
sel f'or the accused. 

2. I concur in the conclusions expressed by the Bos.rd of Re• 
view that the record of trial is not legally sui'ficient to support 
the findings or guilty or. Charge I and its Specification, but is 
legally sufficient to support the findings or guilty of Charge II 
and its tspecification, and only so much 01' '.;he sentence as provides 
for dismi1:,5al from the service, and warrants confirmation thereof. 
Accordingly, I recommend that the findings of guilty of Charge I 
and its Specification be disapproved, and that so much of the sen
tence as provides 1'or dismissal be confirmed. 

Under the opinion or the Board o! Review, it would be entire• 
ly proper, in the legal sense, to recommend approval of so much 
of the i'indine;s of guilty o! Chare;e I and its Specification as 
involve findings of guiltyo! the lesser included offense of as
sault and battery since that offense is established by the evidence. 
But as the finding or guilty or the _grave oha.rge of assault with 
intent to commit rape must be disapproved, and a.a the reraaining as
sault is one of the elements of the disorderly conduct charged in 
Charge II nnd its i:specii'ication, I a.m of opinion that under the cir• 
cumstances of this case the accused should not be found guilty of' 
that assault under Charge I so long as it is included as a material 
element under Charge Ile As a matter of 1'a.ct, it is doubtful that 
the assault and battery remaining under Charge I would have been 
separately charged had not it been believed that the elE111ent of 
felonious intent was present at the time the charges were ref'erred 
for trial. In all probability the accused would have been tried 
only for conduct unbecoming a.n o1'1'1cer a.nd a gentleman, with the 
assault a.nd battery one element oi' the proof of that charge. 

3. Incloaed herewith ia a draft or a letter for your aig• 



(298) 

Blanton Winahi 
Major Gener , 

The Judge Advooat6 General. 

7 Inols. 
Inol.l•Reoord of trial. 
Inol.2-0pin. of Bd. or Rev. 
Incl.3•Brief of Phelps & Yan Ciso. 
Incl.4•Brief' of J • P. Ke.va.naug;h. 
Incl.5-Mamorandum of J • l'. Ka:vanaug;h. 
Incl.6-Let. for sig. of Secy. of War. 
Inol.7-.torm of executive action. 
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\VAR DEPART?~ 
In the Office of The Judge Advocate General 

Washington 

,JUN 8 1932CM 198750 

UNITED STATES ) THIRD CORPS A.REA. 
) 

v. ) Trial by G.C.M., convened at 
) Fort Washington, Maryland, May 

Private GEORGE J. KNOUFF ) 24, 1932. Dishonorable dis
( 6812400) , Company K, ) charge and confinement for one 
12th Infantry. ) {l) year. Disciplinary 

) Barracks. 

HOLDING by the BOA.RD OF REVIEW 
McNEIL, BRENNAN and H4LL, Judge Advocates 

ORIGIN.AL EXAMINA.TION by OLLIVETrI, Judge Advocate. 

1. The record of trial in the case of the soldier named above 
bas been exe.mined by the Board of Review. 

2. The accused was tried upon the following Charge a~d Specifi• 
cation.: 

CHARGE: Violation of the 68th Article of War. 

Specification: In that Private George J. Knouff, Company 
K, 12th Infantry, did, at Fort Washington, Maryland, 
on or about March 28, 193~, desert th~ service of 
the United States and did remain absent in desertion 
until he surrendered himself at Fort George G. Meade, 
Maryland, on or about April 17, 1932. 

He pleaded not guilty to, and was found guilty of, the Charge and 
Specification. Evidence of one previous conviction by special court• 
martial for desertion in violation of the 68th Article of War was intro
duced. He was sentenced to dishonorable discharge, forfeiture of all 
pay and allowances due or to become due, 9.nd confinement at bard labor 
for one year. The rev1ew1:ig authority approved the sentence, desig
nated the Atlantic :Branch, United States Disciplinary Barracks, Fort 
Jay, New York, as the place of confinement, and forwarded the record 
pursuant.to 'the provisions of Article of War 50§'• 

http:pursuant.to
http:ORIGIN.AL
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3. The evidence shows that accused went absent without leave 
trom Company K, 12th Intantry, at Fort Washington, Maryland, on 

· March 28 1 1g32, and remained absent w1 thout authority until he 
surrendered to the military police at Fort George G. Meade, 
Maryland (about 40 miles trom Fort Washington), on April 17, H32• 
at Which time he was dressed in service unitom. He made no 
statement at the time ot surrender (R. 5; Exs. A, B). 

4. The record ot trial therefore presents the question of 
law whether the evidence is legally sufficient to support the 
tindinga that accused deserted. Desertion is absence without 
leave trom the service with the concurrent intent not to return 
thereto. In order to sustain a conviction of desertion there must 
be substantial evidence tending to show the necessary intent not 
to return to the service. It is well settled that prolonged 
absence, unexplained, may justi:ry a court in interring an intent 
to remain permanently absent. It is also well settled that an 
alleged deserter's return to military control at a point a great 
distance away from his proper station and attar a material absence 
is sutticient to justity the court in interring the necessary 
intent. In the instant case the absence is of s}lort duration and 
the distance trom the post or the accused is in itselt short. 
The proof of intent to desert cannot be supplied by those tacts 
alone. ''There must be in addition to the tact of absence without 
leave tor a short period some evidence tending to show a motive 
tor desertion, or tending to show that prior to absenting himselt 
without leave the accused had stated that he was going to desert 
or some other evidence trom which a court might reasonably inter 
that the accused intended not to return to the military service. 
The tacts established by the evidence in this ease are entirely 
consistent w1 th innoceJice or the accused in so tar as the offense 
charged is concerned. The Board of Review therefore holda that 
there is no material evidence in the record to sustain the tindings 
or guilty ot desertion. CM 1967761 Ms.ialoha; CM lg6187, Roath; 
CM 1g5gss, Parr; CM 1sg559, Hawkins. 

5. For the reasons stated, the Board of Review holds the 
record ot trial legally sufficient to support only so much ot 
the tindings ot guilty as involves tindings that accused did, 
on March 28, 1g32, absent himself w1 thout leave trom Fort 
Washington, Maryland, and did renain absent until he surrendered 
at Fort George G. Meade, Maryland, on or about April 17, 1932, in 
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Tiolation of the ~1st Article ot War, and legally sut:ficient to 
support only so much of the sentence as involves confinement at 
hard labor for sixty days and forfeiture of fourteen dollars of 
his pay per month for a like period. 

Judge Advocate. 

Judge Advocate. 

;fudge .A.dvocate. 
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WAR DEPARTMI!Nr 
In the office of The Judge Advocate General 

Washineton 

JUL g J9». 
CM 198865 

'UNITED STATES FOURI'H CORPS AREA.'' ) 
v. ) Trial by G.c.M., convened at 

) Fort McPherson, Georgia, June 
Private First Class ROBERT ) 9, 1932. Dishonorable dis
B. SOOEB.il (6345628), ) charge and confinement tor 
Company G, 22d Intantry~ ) one (l) year. Disciplinary 

) Barracks. 

ROWING by the BO.ARD OF RKVI"BW 
,McNEIL, BRENNAN and EAI.l,, .Tudge Advocates, 

ORIGilW. ElCAMINATION by NEELY, Judge advocate. 

l. The record or trial in the cdae ot the soldier named above 
has been examined by the Board of Review. 

, 

2. The accused was tried upon the following charges and 
specifications: 

CHARGE I: Violation of the 59th Article of War. 

Specification: In that Pvt. 1 cl. Robert B. Sosebee, 
Company G, 22d Infantry, did, at Fort McPherson, 
Georgia, on or about 1!ay 2, 1932, by saying to 
him "you better sell out" or words to that effect, 
advise Private John Woodall, Company G, 22d 
Infantry, to desert the service of the United States. 

CHARG~ II: Violation or the 61st Article of War. 

Specification: In that Pvt. 1 cl. Robert B. Sosebee, 
Company G, 22d Infantry, did, without proper leave 
absent himself from his organization at Fort 
McPherson, Georgia.- from about May 2, 1932, until 
about TuTay 7, 1932. 

http:SOOEB.il
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CHARGE III: Violation or the 96th .u-ticle or r:ar. 

Specification: In that Pvt. 1 cl. Robert B. Sosebee, 
Company G, 22d Infantry, having received a lawf'ul 
order from 2d Lieut. w. i. P..all, F.A., (DOL) .ADC, 
to report to him at his (Lt. E:all's) office at 
9:30 A.ll., May 2, 1932, the said Lieut. Hall 
being in the execution of his office, did at Fort 
McPherson, ~orgia., on or about M9.y 2, 1932, tail 
to obey the same. 

CHARGE IV: Violation of the 93d Article of War. 

Specification: In that Pvt. 1 cl. Robert B. Sosebee, 
Company G, 22d Infentry, did, at Fort Mcl?herson, 
Georgia, on or about April 20, 1932, feloniously 
talce, steal, end carry away one {l) civilian suit 
of clothing, value about $30.00, the property ot 
Corporal Judson B. Crow, Company G, 22d Infantry. 

Ee pleaded not £Uilty to, and was found guilty of, the charges and 
specifications. No eVidence of previous convictions was introduced. 
He was sentenced to dishonorable discharge, forfeiture or all pay 
and allowances due or to become due, and confinement at hard labor 
for one year. The revie~ng authority approved the sentence, desig• 
nated the Atlantic Branch, United States Disciplinary Barracks, 
Governors Island, New York, as the place of confinement, and forwarded 
the record pursuant to Article or War~. 

3. The record shows that only one witness, Private .Tohn 
~oodall, gave testimony 1n support of Charge I and its Specification 
and Charge IV and its Specification. This witness, lloodall, was 
cross-examined and interrogated by the court at great length {R. 16-24). 
Immediately after witness Woodall had completed his testimony and 
before any attempt to impeach him had been ma.de, the prosecution 
called another witness, Private Silas v. Strickland, to whom it pro
pounded the following questions (p. 25-26): 

Q. How long have you known Private \7oodall? 
A. Approximately two years. 

-2-
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Q.. What is your opinion of Private Woodall as for 
truthfulness? What is his general reputation in the 
company for truthfulness? 
A. His general reputation in the company is good, as 
good as the average soldier. 

Then the court proceeded to propound the following questions: 

Q.. Would you believe Private Woodall under oath? 
A. I certainly would. 

Q.. Would or would not? 
A. I -would. 

Q.. What I want to know is what you mean by "truthful as 
the average soldier"? That is a pretty broad statement 
and it doesn't mean anything. 
A. I have known him for a year and he has--D.ever given any 
reason yet for to believe otherwise, as far as being truthful. 

"· As far as you have known? 
A. He is honest. 

~. He is honest? 
A. Yes sir. 

Q.. What is his reputation for telling the truth in the 
company? If you ask him a question can you expect the 
answer to be a truthful answer? 
A. Yes sir. 

This attempt to fortify or buttress the unimpeached testimony 
of the witness Woodall was error, and under the circumstances shon 
in this case was prejudic:!al to the substantial rights of the accused. 
CM 190259, Sheffield; 195687, Stansbury; 1963?1, Steenberg; Ford v. 
United States, 3 F. (2d) 104; Harris v. United States, 16 F. (2d) 117. 
The fact that the court propounded questions as to the truthfUlness 
of 1Vitness Woodall indicates that at least sane of its members were 
doubtful regarding his testimony. 

-3-
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4. For the reasons stated, the Board of Review holds the 
record or trial not legally sufficient to support the findings of 
guilty of Charges I and IV and the specifications thereunder, 
legally sufficient to support the findings or guilty of Charges 
II and III and the specifications thereunder, and legally sutficient 
to support only so much of the sentence as involves dishonorable 
discharge, forfeiture of all pay and allowances due or to become 
due, and confinement at hard labor for six months and fifteen 
days. 

Judge Advocate. 

Judge Advocate. 

Judge AB.vocate. 
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WA.R DEF.ARTMENT 
In the office of The Judge Advoca.te General 

Washington, D.C. 

JUL 191932
CM 198975, 

l?NITED STATES ) FOURrH CORPS AREA. 
) 

v. ) Trial by G.C.M., convened at 
) Fort Benning, Georgia, June 

First Lieutenant CHA.BL:13 D. ) 30, 1932. Dismissal. 
SUGRITE (0-15404), 24th ) 
Infantry. ) 

OPINION of the BOARD OF REVIEW 
McNEIL, BRENMtlN and HA.U., Judge Advocates. 

1. The Board or Review has examined the record of trial in 
the case of the officer named above and submits this, its opinion, 
to The.Judge Advocate General. 

2. The accused was tried upon the following charges and 
specifications: 

CHARGE I: 'Violation of the 61st Article of War. 

Specification: In that 1st Lieut. Charles D. Sugrue, 
24th Infantry, did, at Fort Benning, Georgia, on 
or about June 6, 1932, fail to repair at the fixed 
time to the properly appointed place for the per
formance of his duties as a Company Officer of 
Company G, 24th Infantry. 

CHARGE II: 'Violation of the 96th Article of War. 

Specification: In that 1st Lieut. Charles D. SUgrue, 
24th Infantry, was at Fort Benning, Georgia, on 
or about June 10, 1932, drunk in quarters. 

He pleaded not guilty to, and was found guilty of, all the charges 
and specifications. Evidence of one previous conviction for appear
ing in uniform in a public place, - the Main Theatre, Fort Benning, 



(308) 

Georgia, on October 25, 1931,' under the intluence ot intoxicating 
liquor, in violation ot the 96th Article of War, was introduced. 
He was sentenced to be dismissed the service. The reviewing 
authority approved the sentence and forwarded the record of trial 
for action under the 48th Article of War. 

3. The evidence for the prosecution may be su.mc:ia.rized as 
follows: 

Specification, Charge I. 

Accused was a company officer of Company G, 24th In!'antry, 
Fort Benning, Georgia. The officers of this company were under 
orders to report at the orderly room of the company at 8 a.m. each 
morning for the performance of their duties, the place and hour 
having been fixed by the Commanding Officer of the 24th Infantry. 
Accused did not report at the orderly room at 8 a.m. on June 6, 
1932, nor.did he report at that place at any time during that 
morning (R. 10-12, 27-28). He had no authority to be absent and 
he did not notify his company commander that he would be absent on 
that morning (R. ll-12). Accused usually reported for duty at 
8 a.m. each morning', and when he had not so reported he had invariably 
called up and notified the first sergeant where he was and what duty 
he ·was performing. The company commander had considered this a 
satisfactory explanation of accused's absence (R. 15). He did not 
so notify the first sergeant that he would be absent on June 6th 
(R. 28). There was no formation of the company that. morning. The 
company commander saw accused at 11:30 a.m. at regimental headquarters 
(R. 13,14). 

Specification, Charge II. 

At about 2 p.m. on June 10, 1932, accused and Second Lieutenant 
Edward D. ·McLaughlin, 24th Infantry, went from the 24th Infantry 
bachelor building to the 24th Infantry officers' mess in the latter's 
car to do some work in connection with the accounts of the officers' 
mess. McLaughlin testified that accused was then very nn.t.ch under the 
influence of intoxicating liquor, as indicated by the fact that he 
seemed to be sleepy and did not talk much. After working on the 
accounts for a time accused went out, got into witness' car, and went 
to sleep. ..l.t about 3:45 p.m. Lieutenant McLaughlin took rccused to 

-a-
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the latter's quarters, and at about 4:30 p.m. answered a telephone 
call asking for accused but found him asleep and was unable to 
awaken him (R. 28-31). 

At about 4:30 or 4:45 p.m. on June 10, 1932, Captain Marcel 
A. Gillis, the Adjutant of the 24th Infantry, who testified that 
he had reason to believe that accused should have been on "some 
other duty" and that he wanted to "find out what the trouble was" 
(R. 25), requested Captain James P. Gammon, 24th Infantry, to go 
With him to accused's quarters (R. 23), where they were met by 
Major Alfred Mordecai, Medical Corps, who had been asked by Captain 
Gillis to examine accused and see if he was sick {R. 22). This was 
an official visit (R. 25). 

Major Mordecai testified that upon knocking several times 
very lou~ly on the door cf accused's quarters there was no response. 
They then opened the door and went in. There was a strong odor of 
alcohol in the room. Accused was lying on an Army cot near the 
window With his :race towards the window. He did not respond when 
called. His pulse was "considerably stimulated"• Although it 116.S 

rather cool by the window, he was perspiring profusely. Attar having 
been called to and turned over on his back, accused opened his eyes. 
The pupils were dilated and did not react to light. There was a 
strong odor of alcohol upon his person and breath. Ee was in a stata 
of profound and unnatural sleep. He was hard to arouse and then 
seemed dazed. When asked if he had taken drugs or narcotics, he 
denied that he had, and said that he was not sick and had not taken 
anything. He was able to stand quite steadily. His speech was 
somewhat thick and his "mentality retarded". His responses to 
questions were very slow and to some questions he did not answer at 
all. He was unable to explain why he had not met Captain Gammon 
at the Polo Club that afternoon when he had replied to the latter's 
telephone call that he would be right over. In the opinion of 
Captain Mordecai, accused was then sufi'ering from acute alcoholism 
{R. 17-19). 

Captain Gammon and Captain Gillis, who also saw accused in his 
quarters at this time, each testified that he was drunk and not tit 
for duty (R. 24, 25). 

-3- ,. 
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.A.ccused did not testify or make any statement and no evidence 
was introduced in hia behalf (R. 32). 

4. The evidence of record clearly shows that the accused was 
absent from duty on June 6th, and tbat he was drunk in his quarters 
on .Tune 10, 1932, as alleged in the specifications. He made no 
explanation of his conduct on either occasion. These are serious 
offenses and manifest a careless and reckless disregard of duty 
which cannot be tolerated in a commissioned officer. While the 
accused was not drunk in public and the offense was not aggravated 
by disorderly conduct, yet he was so dl'link between 2:00 and 5:00 
p.l!l. tbat he could not perform duty and was actually absent from 
some duty he should have perfonned. The two offenses here charged 
were committed just four days apart, and in addition to these the 
court considered a prior conviction for being drunk in a public 
place in October, 1931, for which he was reprimanded. This prior 
offense no doubt influenced the court to impose the sentence of 
dismissal. While severe, the sentence involves no clearly erroneous 
exercise of judicial discretion on the part of either the court or 
reviewing authority. 

5. At the time of trial accused was 2ai- years of age. His 
service is shown by the official ;.,rm:y Register as follows: 

"Cadet M.A. 1 July 22; 2 lt. of Inf. 12 June 26; 1 lt. 
1 Nov. 31." 

6. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. For the reasons stated, the Board of Review is of the 
opinion that the record of trial is legally sufficient to support 
the findings and sentence. A sentence of dismissal is authorized 
for violation of the 61st and 96th Articles of War. 

Judge Advocate. 

Judge Advocate. 

J'udge .advocate. 

To The J'udge Advocate General. 
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Wit..R DEPARTMENT 
In the office of The Judge Advocate General 

Waehington,D.C. 

CM 198988 

U .N I T E D S T A T E S ) SEVENTH COEPS AREA. 
) 

v. ) Trial by G.C.M., convened at 

Private RICHARD L. FEGLEY 
(5793591), Medical Depart

) 
) 
) 

Fort Snelling, Minnesota, 
June 16, 1932. Dishonorable 
discharge and confinement for 

ment. ) one (1) year. DisoipliDary 
) Barracks. 

liOLDING by the BOAIID OF REVIEW 
BRE:Nl,Wl, lW..L and GUERIN, Judge Advooatea. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review and found legally sufficient 
to support the findings of guilty of Charge II and its Specification 
and so much of the sentence as involves dishonorable discharge, 
forfeiture of all pay and allowances due or to become due, and con
finement at hard labor for six months. 

2. Charge I and the two specifications thereunder upon which 
the accused was tried (a nolle prosequi having been entered as to 
Specification 3) alleged burglary and larceny in violation of the 
93d .article of War. The evidence upon which the court found the 
accused guilty of that Charge and its specifications is purely circum
stantial. There being no direct evidence that the accused committed 
the offenses, the circUill8tances must be inconsistent with a reasonable 
hypothesis of innocence in order to sustain the findings of guilty. ~ 

In the opinion of the Board of Review, the circumstances proven are 
not inconsistent with innocence. The evidence establishes that the 
accused was seen to enter the apartment house in which the burglary 
and larceny are alleged to have ta.ken place and to leave the apartment 
house within ten minutes or less of the time he entered it. The 
evidence also establishes that a few minutes before going to the 
apartment house the accused had telephoned 1liss Clara Novack, who 
had an apartment in the building and whose apartment and property 
were the subject or the burglary and larceny, that he was coming to 
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see her.· The burglary and larceny were not discovered until 
approximately an hour after the accused was seen to leave the 
apartment house. There was found in the accused's possession 
subsequent to the alleged offenses a clock of ordinary commercial 
make and or very little value, the alleged value being $1, which 
was similar to one of the articles stolen from 1tl.ss Novack's 
apartment. Miss Novack was unable to identify the clock as the 
one stolen from her, there being no marks whatever upon her clock 
or upon the clock exhibited in court by which it could be distin
guished from any other clock of similar make. None of the other 
articles stolen at the time the burglary was committed was found 
in the accused's pos~assion. When the burglary was discovered, 
approxuna.tely an hour after the accused was seen to leave the 
building in which the apartment was situated, it was found that the 
apartment was in a state 6f great disorder, the chairs being turned 
upside ·down, ash trays thrown around the room, strings of beads 
torn to pieces and scattered around, and there were other evidences 
or deliberate wreckage. The evidence adduced by the prosecution 
established that two or three hours before the accused was seen to 
enter and 1eave the apartment building, an unidentified person 
telephoned to the witness Westrope, who was calling on Miss Novack, 
"I have got some news for you. A bunch is going to come down there 
and clean up on you". This'telephone message is not ~onnected by 
the evidence in any way w1 th the accused. 

The pertinent facts established by the evidence and summarized 
above are, in view of the material lapse of time between the accused's 
presence in the apartment house building and the discovery of the 
burglary and larceny, consistent with the theory that accused called 
to see Miss Novack, found that she was not at home, and departed 
from. the building, and that the persons referred to in the telephone 
warning to Mr. Westrope subsequently broke into Miss Novack' s apart• 
ment and stole the property referred to in Specification 2 of Charge I. 

3. The total value of the articles named in the Specification 
of Charge II, which the accused stands legally convicted of stealing, 
is less than $20. The maximUm confinement authorized for the 
larceny of property of a value of less than $20 is six months. 

4. For the reasons stated, the Board of Review holds that the 
record of trial is legally insufficient to support the findings of 
guilty of Charge I and its two specific'e:tions but legally sufficient 
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to support the findings or guilty of Charge II and its Specification 
and only so much of the sentence as provides for dishonorable 
discharge, forfeiture of all pay and allowances due or to become 
due, and confinement at hard labor for six months. 

~, Judge Advocate, 

-~~w_:.;:::i~~~~da~L:::1~~~~..;:&:~~~· Judge Advocate. 

-----------•, Judge Advocate. 
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WAR DEPARTi.IBNT 
In The Oi'fice Of The Judge Advocate General 

Washington, D. c. 

CM 199034 

U N I T E D S T A ~ ~ 8 ) FIImT CAVALflY LJIVISION 
) 

v. ) Trial by G. c. ll., convQlled at 
) .r'ort u. A. Russell, Texas, June 

Private FRANK J. WORMUTH ) 30, 1932. Dishonorable dis
l6245495), Machine Gun ) charge and confinement for one 
Troop, 1st Cavalry. ) and one-half llf) years. 

) ilisciplinary Barracks. 

HOLDJ.NG by the BOAlill OF REVIE\'1' 
BRENNAN, I:,ALL and GUERIN, Judge Advocates. 

1. The record of trial in the case of the soldier named 
above has bee.1 examined by the Board of Review. 

2. The accused was found guilty of four separate acts of 
larceny alleged to have been committed on four different days, 
between May 19, 1932, and May 31, 1932, both dates inclusive. All 
the property stolen was owned by one individual. 

3. The dates of the alleged thefts as stated in the specifi
cations were the dates upon which the owner discovered that the 
property was missing. '£he prosecution did not attempt to estab
lish that subsequent to the first theft lSpecification 2) the 
property described in Specifications 1, 3 and 4 was in the pos
session of the owner; nor that subsequent to the second theft the 
property described in Specifications 3 and 4 was in his possession. 
All the evidence as to the several acts of larceny and as to ac
cused• s guilt thereof is circumstantial. The circumstances es
tablished by the evidence are consistent with the hypothesis that 
all the property described in the specifications was ta.ken by 
accused at one time; that is, that in ta.king the property referred 
to there was but one trespass and asportation and therefore but one 
larceny. The record of trial, therefore, is legally sufficient to 
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support a finding of guilty of only one act of larceny. The 
sentence is excessive ina.smuch as the total a.mount involved is 
less than $20.00. 

4. For the reasons stated above, the Board of Revic,w holds 
the record of trial legally sufficient to support only so much of 
the sentence as involves dishonorable discharge, forfeiture of all 
pay and allowances due or to become due, and confinement at hard 
labor for six months. 

~wt!c{0~..:~.:.;..:.~~::;:'/;::!.~"::::::=-' Judge Advocate. 

----~ ......~--...a.~-~.-..-' Judge Advocate. ..........L~---,._~~~ 

~':.,, , Judge Advocate. 
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WA.R tEPil.R%Bi'iT 
In the ot:rice of The Judge Advocate General 

Washington 

AUG 2 0 H:32CM 199062 

UNITED STATES ) TEIRD DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Fort Lewis, Washington, M9.y 

Privates WILFRED DOIRON ) 13 and 14, 1932. Doiron: Dis
(6650385), Battery A, 10th ) honorable discharge and con
Field Artillery, HENRY W. ) finement for five (5) years. 
ETZOLD (6707983), Headquarters, ) Etzold: Dishonorable discharge 
Headquarters Battery and Combat ) and confinement for four (4) 
'!'.rain, 2d Battalion, 10th Field } years. Stat'ford: Dishonorable 
Artillery, and J"AMES E. STAFFORD } discharge and confinement for 
( &54:3456}, Battery E, 10th ) two (2) years. Disciplinary 
Field Artillery. ) Barracks. 

HOLDING by the BOARD Cl!' REVIEW 
BRENNAN, HALL and GUERIN, Judge Advocates, 

ORIGINAL EXAMINATION by NEELY, J\ldge Ad'\O cate. 

l. The record of trial in the case of the soldiers named 
above has been examined by the Board of Review. 

2. The accused were tried Jointly upon the following charges 
and specifications: 

CHARGE I: Violatic,n of the 93d Article of War. 

Specification l: In that Private Wilfred Doiron, 
Battery A, 10th Field Artillery, Private Henry 
w. Etzold, Headquarters, Headquarters Batteey 
and Combat Train, 2d Battalion, 10th Field Art11-
1er.,, ·and Private James E. Stafford, Battery E, 
10th Field Artillery, acting Jointly and in pur
suance of a common intent did at Fort Lewis, 
Washington, on or about April 10, 1932, in the 
nighttime feloniously and burylariously break 
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and enter the quarters of' Lieutenant w. H. 
Bertsch, 9th Field Artillery, Fort Lewis, 
Washington, with intent to commit a felony, 
viz., larceny therein. 

Specification 2: In that Private Wilfred Doiron, 
Battery A, 10th Field Artillery, Private Henry 
w. Etzold, Headquarters, Headquarters Battery 
and Combat Train, 2d Battalion, 10th Field 
Artillery, and Private James E. Stafford, Battery 
E, 10th Field Artillery, acting jointly and in 
pursuance of' a common intent did at Fort Lewis, 
Washington, on or about April 10, 1932, felon
iously take, steal and carry away, thirteen (13) 
pairs of' socks, one (1) wallet, one (1) camera 
and one (1) box of' novelty ma.tche.. , of a total 
value of' about thirty-two dollars and sixty cents 
($32.60), the property of 1st Lieµtenant w. H. 
Bertsch, 9th Field Artillery. 

Specification 3: In that Private Wilfred Doiron, 
Battery A, 10th Field 4rtillery, Private Henry 
w. Etzold, Headquarters, Headquarters Battery 
and Combat Train, 2d Battalion, 10th Field Artil
lery, and Private James E. Stafford, Battery E, 
10th Field Artillery, acting jointly and in pur
suance of' a common intent did at Fort Lewis, 
Washington, on or about March 23, 1932, unlawtully 
enter the locked garage of' Sergeant David L. 
Schoch, Band, 10th Field Artillery, with intent 
to comm.it a criminal offense, to wit: to wrongtully 
remove from therein the said Sergeant Schoch's 
automobile Without the owner's consent. 

CHARGE II: Violation of the 96th Article of' \'Tar. 

Specification: In that Private Wilfred Doiron, 
Battery A, 10th Field .Artillery, Private Henry 
w. Etzold, Headquarters, Headquarters Battery 
and Combat Train, 2d Battalion, 10th Field Artil
lery, and Private James E. Stafford, Battery E, 
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10th Field Artillery, acting jointly and in pur
suance of a common intent did at Fort Lewis, 
r/ashington, on or about L'.:'arch 23, 1932, wrongfully 
and unlawfully take and carry away an automobile, 
the property ot Sergeant David L. Schoch, Band, 
10th Field .c1.rtillery, without the said Sergeant 
Schoch's consent. 

They pleaded not guilty to all charges and specifications. The 
court round, or Specification l, Charge I: Privates Doiron and 
Etzold acting jointly, guilty; Private Stafford, not guilty; of 
Specification 2, Char~e I: Privates Doiron and Etzold acting 
jointly, guilty; Private Stafford, not guilty; or Specification 3, 
Charge I: ..clll guilty; of Char£e I: i,.ll guilty; or the Specifica
tion, and Charge II: All guilty. One previous conviction as to 
each accused was introduced. .accused Doiron was sentenced to 
diehonorable discharge, forfeiture of all pay and allowances due 
or to become due, and confinement at hard labor for fifteen 
years. Accused Ztzold was sentenced to dishonorable discharge, 
forfeiture of all pay and allowances due or to become due, and 
confinement at hard labor for ten years • .J..ccused Stafford was 
sentenced to dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor for 
three years. The reviewing authority approved only so much of the 
finding or guilty of Specification 1, Charge I, as finds that 
Privates Doiron and 3tzold, acting jointly and in pursuance or a 
common intent, did at Fort Lewis, Washington, on or about April 10, 
1932, in the nighttime, feloniously and burglariously break and 
enter the quarters of Lieute11ant 1.7. H. Bertsch, 9th Field Artillery, 
Fort Lewis, Washington, with intent to commit a felony, viz., larceny 
therein, and only so much or the finding of guilty or Specification 
2, Charge I, as finds that Privates Doiron and Etzold, acting jointly 
and in pursuance of a common intent, did, at Fort Lewis, Washington, 
on or about '1.pril 10, 1932, feloniously take, steal and carry away, 
eight (8) pairs or socks, one (1) wallet, one (1) camera, and one (1) 
box of novelty matches, of a total value of less than twenty dollars 
($20.00), the property of First Lieutenant w. H. Bertsch, 9th Field 
Artillery; and approved only so much of the sentence as to Private 
Doiron as provides for dishonorable discharge, total forfeitures, 
and confinement at hard labor for five years, only so much of the 
sentence as to Private Etzold as provides for dishonorable discharge, 
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total forfeitures, and confinement at hard labor for four years, 
and only so much of the sentence as to Private Sta:rford as pro
'tides for dishonorable discha~e, total forfeitures, and con
finement at hard labor for two years, designated the Pacific 
Bra.nch, United States Disciplinary Barracks, .a.lcatraz, California, 
as the place of confinement, and forwarded the record under 
Article of War~. 

3. In the opinion of the Board of Review the record is 
legally sufficient to support the findine;s of guilty of Charge I 
as to the accused Doiron and Etzold, the findings of guilty under 
Specifications 1 and 2 of Charge I, as approved by the reviewing 
authority, and the findings of guilty of Charge II and its 
Specification, and to support the sentences as approved. This 
leaves for cpnsideration only the sufficiency of the evidence to 
support the.finding of guilty of Charge I as to the accused Stafford 
and the findings of guilty of Specification 3, Charge I, as to all 
the accused. 

4. The evidence under Specification 3, Charge I, shows that 
at about 9:15 p.m. on 11.arch 23, 1932, the three accused went to the 
garage of Sergeant Schoch, at Fort Lewis, Washington, broke the door 
open and removed his automobile therefrom for the purpose of driving 
to town (presumably Tacoma, Washington). Accused Stafford and 
Etzold remained on the outside as lookouts while accused Doiron 
opened the door and went inside• .A.11 three assisted in pushing the 
car out of the garage and all three rode to town (Ex. H; R. 85,150). 

'l'he evidence clearly shows that the intent was simply to drive 
the automobile for a short time and then return it where the owner 
could recover it (R. 85,86,150; Ex. H). There is no larcenous 
intent indicated by the evidence. 

Sergeant Schoch, the owner of the car, did not give anyone 
permission to use his automobile (R. 46). The automobile was found 
the next day on the reservation at Fort Lewis, Washington (R. 44). 

5. By Charge I and Specification 3 thereunder, the accused 
are charged with unlawfully entering the locked garage of Sergeant 
David L. Schoch with intent to commit a criminal offense, to wit: to 
wrongfully remove from therein Sergeant Schoch'a automobile without 
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the owner's consent, in violation of the g3d article of War. 
This specification charges housebreaking, which is defined by the 
Manual for Courts-Martial (Par. 149 e, p. 169) as "unlawfully 
entering another's building with intent to commit a criminal of
tense therein". Thus, the intent to commit sane criminal offense 
is a necessary element or the offense here alleged. "The tenn 
criminal offense includes any act or omission Tiolative of the 
Articles of War, which is cognizable by courts-martial, except acts 
or omissions constituting purely military oftenses." (M.C.M., p. 169.) 

The wrongful removal by a soldier at a military post or an 
automobile belonging to another soldier rrom a garage in which it is 
kept, Without the consent or the owner, (commonly called "Joy riding") 
is clearly a disorder prejudicial to good order and military dis
cipline and therefore a violation or the 98th Article of War and a 
military offense cognizable by courts-martial. But, 1! it constitutes 
purely« military oftense and not also a criminal offense or a civil 
nature, it is not a criminal oftenae within the definition or house
breaking quoted above. Whether such unauthorized removal or an auto
mobile would cons.ti tute an 'Offense of a civil nature depends upon 
whether or not, at the time and place in question, so-called "Joy 
~iding" was punishable under the civil law. Since the intended 
removal or the automobile was alleged and proved to be from a garage 
at Fort Lewis, Washington, which is a Federal military reservation, 
such removal would constitute an ortense or a civil nature, or, in 
other words, a criminal offense within the def'ini~ion of housebreak
ing only if there was in force at the time some Federal statute of 
general applicatio~ or a statute enacted pursuant to authority of the 
United States making it a criminal offense. Section 289, United 
States Criminal Code, 18 u.s.c. 488, makes all acts or Qmissions, 
committed at a place under the exclusive Jurisdiction of the United 
States, criminal offenses, if such acts or omissions were so denounced 
by the laws of the state, territory or district in l'lhich the place 
is situated, at the time of the enactment of the criminal code, and 
are not made punishable by any law of Congress. The Federal Criminal 
Code, supra, was approved on March 4, 1909, at which time there was 
no law in the State of Washington making the renx:,val of an automobile 
without the owner's conae~t a criminal offense. There is no Federal 
statute of general application making such act a criminal offense. 
The reservation comprising Fort Lewis, Washington, is under the 
exclusive jurisdiction of the United States (Chapter 3, Sec. 20, P• 14, 
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Laws of Washington, 1g17). It therefore follows that the evidence 
, is legally insufficient to support a finding or guilty of house

breaking in violation or the g3d Article of War, but, in the opinion 
of the Board, it is sufficient to support a finding of guilty of 
the specification except the words "to commit a criminal offense, 
to wit:•, in violation or the g6th Article or War. 

It is true that the Criminal Code or the District of Columbia 
makes so-called "housebreaking" punishable; but that code is not a 
Federal statute or general application and is applicable only within 
the District or Columbia. (M.c.:u., par. 152, p. 188.) 

6. For the reasons stated, the Board or Review ho~ds the 
record or trial legally sufficient to support only so much or the 
findings or guilty or Specification 3, Charge I, as finds that the 
accused, acting jointly and in pursuance or a common intent, did, 
at the place and date alleged, unlawfully enter the locked garage 
of Sergeant David L. Schoch, Band, 10th Field Artillery, with intent 
wrongfully to remove from therein the said Sergeant Schoch's automobile 
without the owner's consent, in violation of the goth Article of War, 
legally sufficient to support the findings of guilty of Specifications 
1 and 2 of Charge I, and Charge I, as to accused Doiron and Etzold, 
legally sufficient to support the findings of guilty of Charge II and 
the Specification thereunder, not legally sufficient to support the 
finding of guilty or Charge I as to accused Stafford, but legally 
sufficient to support the sentences. 

~(r],,<&6:u,o1.-A,c.>- , Judge Advocate. 

Judge .Advocate. 
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WAR DEPARTMENT 
In The Office Of The Judge Advooa.te General 

Washington, u. C. 

AUG 6- 1932 

CM 199063 

U N I T E D S T A T E S ) PANAMA CANAL DF.t'ARTMENT 
) 

v. ) . Trial by G. C. M., convened at 
) Albrook Field, Canal Zone, 

.t'rivate G:00.iiGE W. MARTIN ) July 11, 1932. Dishonorable 
t6358o94), 44th Obser ) discharge and confinement 1'or 
vation ~quadron, Air ) six (6) months. Disciplinary 
Corps. ) Barracks. 

HOLDING by the OOARD OF REVIEV'/ 
BRENNAN, HALL and GUERIN, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Speci
fications: 

CHARGE: Violation of the 96th Article of War. 

Speoifioa.tion l: ln that l"ri vs.ta George vY. 
Martin, 44th Observation Squadron, A.c., 
was, on or about June 9, 1932, drunk in 
a public place, to wit: in front of the 
Happyland Cabaret, .t'anama City, Rep. of 
1'. 

Specification 2: In that .t'riva.te ~eorge w. 
l!.artin,44th Observation ~qua.dron, J..c., 
did, on or about June 9, 1932, enter the 
Republic of }"anama. without proper written 
authority, This in Tiolation of paragraph 
12, Section I, J:'8.nama Canal l>epartment 
Regulations, 1932. 

http:Advooa.te
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Specification 3: In that i'rivate u-eorge W. 
Martin, 44th Observation Squadron, A..c., 
was, on or about .J'lUle 10, 193.!, drunk in 
quarters. 

Acouaed pleaded to the S~eoii'ications and the Charge, "Not Guilty'" 
and wa.a f'O\md o:t Speci:tications l and ~, ..Guilty", of Specification 
2, "Guilty except the word • enter• , substituting therefore the words 
•remain in•, o:t the excepted word Not Guilty, of the substituted 
words Guilty'", and ot the Charge "Guilty". Evidence of four 
previous convictions was introduced, three by summary court-martial 
and one by special oourt11.rtial, establishing conviction of various 
acts ot disorderly conduct, 'Violation ot regulations, and aiJD.ilar ot
f'enses. He was sentenced to dishonorable discharge, forf'eiture of 
all pay and allowances due or to became due, and confinement at hard 
labor for six months. The revi•ing e.uthority approved the sentence, 
designated the Atlantic Branch, United States Disciplinary Barracks, 
Governors Island, Nn York, aa the place of confinement, and for-
warded the record for action under Article ot Wa.r 50-t. · 

3. The record of trial is legally sufficient to support the 
findings of guilty cf' Specifications land 3, and the Charge. 

The only substantial question presented by the record is 
whether the court, by ita .finding as to Specification 2, did not in 
fa.ct find the accused guilty of' an 01·tense not charged against him. 

4. .l'aragra.ph 12, ~ection 1, l'anama Canal Depa.rtm.ent Regu
lations, 1932, provides in part: 

..12. F.ntering Panama.--a. No enlisted man of this 
command will enter or remain in the Republic of' .eanama 
without written authority. No enlisted man will remain 
in the Republic of Panama a.f'ter 11:30 P.M. except non
commissioned officers ot the first three grades, and 
those residing therein who, by proper written authority, 
habitually sleep out ot quarters; to the latter the priv
ilege of ranaining in the Republic of Panama, a.rter 11:30 
~.M. applies only to their homes.•••• 

Two distinct orders a.re contained in the language quoted. One order 
prohibits enlisted men fran entering the Republic of ~anama without 
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written authority. A violation of this order is complete at the 
instant an enlisted man crosses the boundary without being au
thorized to do so. Once having crossed the boundary the duration 
of stay in the Republic is immaterial and cannot add to the of
fense charged. On the other hand, even though after such cross
ing the man immediately returns to the Pana.ma Canal Department 
his act in crossing is a violation of the order and is punishable 
as such. The Board of Review concurs in the opinion of the De
partment Judge Advocate that the oi'i'ense found by the court is not 
included in the offense charged. The only conceivable offense in• 
cluded in that of entering the Republic without authority is a.n 
attempt so to enter. 

When a court by exceptions and substitutions finds an accused 
not guilty of the offense alleged but guilty of some other offense 
not necessarily included therein, it in fact finds the accused 
guilty of an offense for which he was not brought to trial. It is, 
of course, fundamental that such action is illega.1 and such a find
ing can afford no basis for a sentence. 

s. .l<'or the reasons stated, the Boa.rd of Review holds the 
record of trial legally sufficient to support only so much of the 
finding as to Specification 2 as finds the accused not guilty of 
the offense alleged in that specification, and only so much of 
the sentence as involves confinement at hard labor for three 
months and nine days and forfeiture of fourteen dollars and seven
ty cents pay per month for a like period. 

Judge Advocate. 

Judge Advocate. 

Judge advocate. 
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WAR DEPARTMENT 
In The Office Of The Judge Advocate General 

Washington, D. c. 
AUG 4 .. l!'.132 

CM 199072 

U N I T E D S T A T E S ) FOURTH CORPS AREA 
) 

v. ) Trial by G. C. M., convened at Fort 
) Benning, Georgia, July 5, 1932. 

Private CLIFFORD L. HFillTT ) Dishonorable discharge and confine
(6363890), ~rtermaster ) ment for two (2) years. Discip
Corps. ) linary Barracks. 

HOLDING by the OOARD OF REVIffl 
BRENNAN., HALL and GUERIN, Judge Advocates 

ORIGill.AL EXAMINATION by NEELY, Judge Advocate. 

1. The record o:f trial in the case or the soldier named above has 
been examined by the Board o:f Review. 

2. .The accused was tried :for forgery (4 specifications) in vio• 
lation of the 93d Article o:f war lCha.rge 1), the offenses alleged to 
have been committed at Fort Benning, Georgia, on or about; November 1, 
1930, January 7, 1931, and January a, 1931, and for embezzlement (4 speci
fications) in violation o:f the 94th Article of War (Charge II). He 
pleaded not guilty to, and was :found guilty of, all charges and speci• 
fications. No evidence of previous convictions was introduced. He 
was sentenced to dishonorable discharge, forfeiture of all pay and al
lowances due or to become due, and confinement at hard labor for :five 
years. The reviewing authority on July 26, 1932, approved the findings 
as to Charge I and the specifications thereunder, disapproved the :find
ings as to Charge II and its specifications, approved only so much o:f 
the sentence as provided for dishonorable discharge, forfeiture of all 
pay and allowances due or to become due, and confinement at hard labor 
for two years, and forwarded the record under the provisions of Article 
of War 50!. 

2. Specifications 1, 2, 3 and 4 of Charge I describe offenses 
which are alleged and are ah0\'9Jl by the evidence to have been committed 
on or about November l, 1930, January 7, 1931 lSpecifications 2 and 3), 
and January a, 1931, respectively. The record ot trial also establishes 
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tha.t the accused was discharged from the service on January 28, 1932. 
Informal communication by The Judge Advocate General• is O.f.fice with 
the O.f.fice o.f The Adjutant General con.firms the .fact that the accused 
was discharged, on January 28, 1932, .from the enlistment in which he 
was serving at the time o.f the commission o.f the several offenses 
charged. The charges were preferred on June 11, 1932, during a 
later enlistment and subsequent to such separation from the service. 

The Manual i'or Courts-Martial, 1928, par. 10, states: 

14The general rule is that court-martial jurisdic
tion over o1'ficers, cadets, soldiers, and others 
in the military service o.f the United States ceases 
on discharge or other separation 1'rom such service, 
and that jurisdiction as to an offense committed 
during a period o.f service thus terminated is not 
revived by a reentry into the military service.u 

It is well settled that a court-martial is 'IV:!.thout jurisdiction 
to try an enlisted man .for an offense, other than one denounced by the 
94th Article o.f War, committed in a prior enlistment (CM 198340, Con
yers; Ops. J .A..G. 250 .419, April 6, 1926 and October 23, 1926). In 
the opinion o.f the Board of Review the court which tried the accused 
in this case was without jurisdiction to try him .for the offenses 
described in the specifications o.f Charge I. 

4. For the reasons above stated, the Board of Review holds the 
record of trial legally insu.f.fioient to support the .findings and the 
sentence. 

Judge Advocate. 

Judge Advocate. 

Judge .A.dvoea.te. 
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WAR ~&B'I'MEN'l 
In the Off'ioe of The Judge Advocate General 

Washington, D. c. 

Cll 199117 AUG 11 1932 

UBI!CED i:S!r.&.!rE~ ) FOURTH UORPS A.REA. 
) 

v. ) Trial by G. o. K., convened at 
) Fort Benning, Georgia, July 21, 

Private l,lUENUH I. AFRICA ) 1932. Dishonorable discharge 
(R-2673429), Quartermaster) and confinement f'or eighteen 
Corps. ) (18) months. Diaciplinaey 

) Barracks. 

OPINION of the OOARD OF REVIE>f 
BRENN.AN, HALL and GUERIN, Judge Advooatea 

ORIGmAL EXAMINATION by NEELY, Judge Advocate. 

1. The :;ecord of trial in the case of the soldier named 
above having been examined in The Judge .A.dvooate General•• O!'tioe 
and there found lega.lly inauf'ficient to support the findings and 
sentence, bas been examined by the Board of Revin and the Board 
aubnita this, its opinion, to The Judge Advocate General. 

2. The aoouaed was tried upon the following Charge and Speoi• 
f'ication: 

CHARGE: Violation of' the 96th Article 01· War. 

~pecU'ioation: In that 1o111entin E • .A:frica, ~., 
lipeol., 6~1., Det., ~~.c., and :Ralpho. 
Christopher, Pvt., Det., 1.1.u.c., did, at Fort 
Benning, Georgia., on or about Oct. 1, 1931, 
feloniously, unlawi'ull;r, i'raud.ule:ntl;y and cor
ruptly, conspire to defraud the United ~tatea 
and in pursuance ot auoh conspiracy, during the 
period ot time tram, viz: on or about October 1, 
1931, to on or about JanUB.r7 30, 1932, the Unit
ed States was f'elonioual:,, unlawtull;y, and fraud• 
ulently depriTed and de.t'rauded of viz : various 
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and sundry, large and valuable quantities 
o:t cigarettes, property of the United States, 
turniahed and intended for the military serv
ice thereof. 

lA. nolle prosequi was entered. in the case of Private Christopher.) 
the a.ccuaed pleaded guilty to, and ,raa found guilty o:t, the Cha.rge 
and Specification. No evidence of previous .convictions wu intro
duced. He was sentenced to dishonorable discharge, forfeiture ot 
all pay and a.llowa.nces due or to become due, and continment at 
hard labor for two years. the reviewing authority approved the 
sentence, reduced the period of confinement to one year and six 
months, designated the Atlantic Branch, United. States Disctplin• 
ary Barra.ok:s, Governors Island, Un York, as the place o:t' confine
ment, and ordered the sentence executed. The sentence was pub
lished in ueneral Court-!lartial Order No. 1721 Headquarters Fourth 
Corps A,rea, July 28, 1932. 

3. '.i:he specification alleges that accused entered into a 
conapiracywith another soldier on or about October l, 1931, to de• 
fraud and deprive the govermnent o:t large and valuable quantities 
of cigarettes, property of the United States, and i'urnished and in• 
tended for the military service thereof, and the evidence ahon a 
series o:t' overt acts camnitted by the accused in pursuance of said 
conspiracy :tram October l, 1931, to January 30, 1932. The charge 
sheet ahovra that accused was diacharged i'rom the service on Febru• 
ary 4, 1932, at the expir&tion o:t his term of enlistment and reen
listed the next day. .A!ter the court reached its findings, evi• 
dance as to pay, age and service was received which also disclosed 
that he was discharged on February 4, 1932 (R. 27). In:t'onnal. 
communication by The Judge Advocate lreneral• s 01'.fice with the Office 
of The Adjutant General confirms the fact that the accused was dis
charged on February 4, 1932, from the enlistment in 'Which he was 
serving at the time of the commission of the ofi'811Se charged. ~he 
charge was preferred on June 27, 1932, and the ca.se was tried on 
July -::1, 1932. 

Xhe Kanual for Courts-.Martia.l, 1928, par. 10, states: 

i&Xhe general rule is that court-wu-tial 
jurisdiction OTer officers, cadets, soldiers, 
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and others in the military aerrlce ot the 
United States ceases on discharge or other 
separation from such aerrlce, and that juria• 
diction as to an o1'tenae canmitted. during a 
period of aerTioe thua terminated ii not re
vind by a reentry into the military service." 

It ii Yell aettled that a court-ma.rtial i1 Without jurisdiction to 
t!'Y' an enliated man for an offense, other than one denounced by the 
94th Article ot War, committed in a prior enliatment at the ex
piration ot Yhich he was discharged lml 199072, Hewitt; CK 198340, 
Con;rera) • ,6.B the court did not baTe juriadiction the plea. ot 
guilty was inef:fectiTe to confer juriadiction. 

4. For the rea.aona aboTe stated, the Board ot Revin is of 
the opinion that the reoord of trial 1a not legally sui'!'icient to 
support the :f'indinga azid 1mtence. 

~~ ·= , Judge Mvocato. 

-~--..... __., ~, Judge Advocate......----~ _____.,._qJJ 
' , Judge Advocate. 

~• n, Judgo A.dwoo.to uonoral~ -~ 
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WAR DEP.A.R'l'MENT 
In the office of The J'udge Advocate General 

Washington 

AUG 201932CM 199155 

U N I T E D S T A T E S } THIID DIVISION 
} 

v. } Trial by o.c.M., convened at 
} Fort Lewis, Washington, July 

Private EDGAR M. COLGROVE ~ } l, 1932. Dishonorable dis
( 6541624} , Com,pany F, 7th } charge and confinement for 
Infantry. } nine (9) months. Fort Lewis, 

} Washington. 

HOU>mG by the BOARD OF Rl!.."'VIEW 
McNEIL, BRENNAN and HALL, Judge Advocates. 

1. The record of trial 1n the case of the soldier named above 
has been examined by the Board of Review and found legally sufficient 
to support the Charge and Specifications land 2 thereunder and the 
sentence. 

2. Specification 3 of the Charge alleged the crime of robbery. 
The court found the accused guilty of this specification. The review
ing authority approved only so much of the finding as involved a 
finding of guilty of larceny. There is no evidence in the record, 
direct or circumstantial, that the accused intended pe:nnanently to 
deprive the United States of its property 1n the pistol, a necessary 
element of the offense ot larceny (CM 1933115, Rosborough; 194359, 
Sadler). The evidence does show a wrongtul taking and carrying away 
of the pistol by the accused without the consent ot the owner, an 
offense included in larceny but 1n violation of the 96th instead of 
the 93d Article of War. 

3. For the reasons stated, the Board ot Review holds the record 
of trial legally sufficient to support only so much of the finding 
of guilty of Specification 3 as involves a finding of guilty of 
wrongtully taking and carrying away the pistol mentioned in the 
specification, at the time and place alleged, without the consent ot 
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the owner, in violation of the Q6th Article of \'far, legally 
su:rficient to support the findings of guilty of the Charge 
and Specifications 1 and 2 thereunder, and the sentence. 

~ / /"U!---/, Judge Advocate, 
y .. 

&~~, Judge .b.dvocate~ 
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l4111tary J'U.stloe 
WAR DEPARTMENTC.M. 19922'• 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

SEP 6193ZW,_.HIN<iTON 

UNITED ST.A.TES ) FIRST COBPS AREA 
) 

Tie ) '?rial by G.O.M. convened at 
) :Fort Deven1, lfaaaa()huaettl, 

General Prisoner CHARLES ) Augu.st 11, 1932. Di~honorable 
S. HOPP:rm1'. ) discharge and confinement for 

) two and one-half (*) year,. 
) Disciplinary Barra.eke. 

HOLDING by the 130.ABD OF BEVIW 
Mo?mIL, BBEmfA?l and Gu.mm, Judge Advocatea 

l. The record of trial in the case of the general prisoner named 
above has been examined and is held by the Board of Review to be legal.. 
ly suttlcient to su.,port the i'indinge of gttilty of Charge II and its 
Specification alleging escape from confinement in violation of the 69th 
Article of llaio, a.nd ao much of the sentence a, provides :for dishonorable 
discharge, forfeiture of all par and allowance, due or to become due, 
and confinement at hard la.bor for one year. 

2. 'l'he only que1tion presented by the record 11 a1 to the legal 
aufticiency of the record to eupport the finding• of gllilty of Charge I 
&nd its Specification alleging that the accuaed deserted the service of 
the UDJ.ted states in violation of the 68th Article of.War. 

In the Specif1ca.t1on of Charge I, the accused 1a charged as 
•General Prlaoner Charles s. Roppert" and his plea of not guilty to that 
apeoificat1on 11 an admis11on that he is the person de1cribed in the 
epec1!1cat1on. Winthrop, 2d edition, P• 276. Rown1r, the record of 
trial 11 bare of a.ny proof, either direct or eircumata.ntial, that the 
diehonorabla dhcharge prniouely adJud8ed agalnat the accu.sed had not 
been executed prior to the alleged desertion. 11hl ex'liract copy of the 
morning report eatabl11h.1%18 accused'• eacape from confinement, which 81• 
oa.pe 11 the b&111 for the charge of desertion, d11clo111 that the entry 
made againlt the accu11d in the mornlilg report charges asca:pe but doea 
uot charge desertion. · 

Tbera are two claues of general pri1oner1 .. those .in •hose cases 
the execution of the dishonorable dhch&rge 1a suapended and tho11 1n 
•hose ca111 the diahonorable discharge has been executed. The former 
clan are 1Ull 1n the military sen1ce e.nd may commit the of!~ae of de-
1ertion (Op • .r.AG 1919, P• 238J Dig. Op1. JAG 1919, P• 107), but the lat• 
ter clau ar, no longer in the m1l1ta.r, 11n1ce and e&mlOt com1t that 
offense. Dig. Op1. JJ.G 19121 P• -'00, and opinion, cited &bOTle 
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In view of the foregoing it is apparent that where a general prison
er is charged with desertion,.it is incumbent upon the prosecution to es
tablish that the dishonorable discharge has not in fa.ct been executed. 
If the fa.ct of suspension of the dishonorable discharge is establiahed b7 
competent evidence, the presunwtion that that status continues is suf
ficient, prima facie, to establish that the discharge ha.a not been execut
ed. In the maJori1iy of trials of general prisoners for desertion the 11-
sential fa.eta in relation to the suspension of the dishonorable diaoharS"9 
are established by the introduction in evidence of the general oourt
martial order promulgating the proceedings of the former trial and sua
pend.ing execution of the dishonorable discharge, this order eening the 
doubla purpoae of eatablilhing the legality of the confinement from which 
the general priaoner escaped and the fact that the execution of the dia
honore,ble discharge waa suspended. In some ca.sea thia 1ound and d,uirable
procedure is not rollowed. 

Du.ring the past several years the Boa.rd or Review and The Judge Ad
vocate General have sustained convictions of desertion b7 generQ.l prisoners 
where the 1'6.ct that the dishonorable discharge baa not been executed is not 
established by direct evidence. Thus where the general court-martial order 
publishing the proceedings in the trial which reaulted in an accused be
coming a general prisoner was issued by the same headquarters which aubse
quentl7 brought the same accused to trial for a desertion concurrent with 
an escape from confinement, Judicial notice bas been taken of the action of 
the reviewing authority as published in such general court"'lll&rtial order. 
Par. 125, M.c.M., 1928. In cases where the specification alleging desertion 
by the general prisoner describes him as being under suspended sentence of 
dishonorable discharge, the plea to the specification baa been considered by 
the Board a, establishing the 11tatus of the priaoner under the rule, cited 
abon from Winthrop, that a plea of guilty or not guilty admits that the ac
oueed 1s the person deaoribed 1n the specification. Records of trial ha.Te 
also been held legally aufficient where the only evidence tending to es
tablish that the accused is a general prisoner under a suspended sentence 
of dishonorable discharge is an entry in the morning report showing the 
change of the accused's status from confinement to desertion or from con
finement to escape and desertion, it being presumed that the officer making 
the entry required by regulations has performed his duty in determining the 
status of the accused before making an admin1strative charge of desertion 
against him. In the case now being considered there 1s no evidence of &nJ' 
Jcind tending to eatablish that the accused is under a auspended sentence of 
dishonorable discharge and the proseC11tion baa therefore failed to establ1ah 
th.at accused deserted. 

In ca.sea of this kind, we bel1eTe that such queationa should, and would, 
be avoided if staff Judge advocates would invariably a end inatru.ctions to 
the trial Jlidge advocate directing him to prove the statua of the accused aa 
a general prisoner under suspended dishonorable discharge. 

3. \ie concur in the opinion of the corps area Judge advocate that no 
pre8Ulll;ption can be indulged 1n that the accused was not in fact dishonor
ably discharged prior to his alleged des~rtion. tie have given oare1'11l. con-
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eideration to his suggestion that in view of the fa.ct that on habeas corpu 
proceedings Juriedictional facts may be established outside the record of 
trial, the record in this case might properly be held legally sufficient. 
i'e are una.ble to reach that conclusion !or the reason, among other,, that 
no question of Jurisdiction is involved 1n this case, it being well es
tablished that general prisoners are subJeot to military law, o.nd the on
q question at issue ia whether or not the prosecution baa established all 
the elements necessary to •rrant the finding of guilty of desertion. As 
already stated, we are of opinion that the prosecution has failed to do so. 
In thia connection we might state that Article of War 5oj- imposee t1pon the 
:Board ot Renew the duty of determining whether or not a record of trial 
is legally sufficient to support the sentence, irreepective of the question 
whether -apon habeaa corpus, which merely goes to the question of Jurildic
.tion, a nfticient showing of jurisdiction can be ma.de to prevent release 
of the prisoner by the cirll court,. 

4. }'Or the reasons atated, the :Soard of Review holds the record of 
trial legally insufficient to support the findinga of guilty of Charge I 
and !ta Specification but legally sufficient to support the findings ot 
p.ilt7 of Charge II and !ta Specification and so mu.ch of the sentence as 
provides for dishonorable discharge, forfeiture of all pay and allowances 
due or to become due, and confinement at hard labor for one year. 

~At';~~·__,>_~//'ff·...... __!_____________Judge .Advocate. 

~ .ru.dge Advocate. 
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WAR DEeAR1MENT 
Ofi'ice or The Judge Advocate General 

Washington, n.c. 

SEP 1' 1932 

CM 199232 

O::tJ IT ED STATES ) THIRD CORPS ARE... 
) 

v. ) Trial by G.C.M. convened at 
) Fort Myer, Virginia, August 

Private EDWARD IU.VIS ) 12, 1932. Dishonorable dis
( 6695160) , ~chine Gun ) charge and con:tinement tor 
Troop, 3d Cavalry. ) two (2) years. Disciplinary 

) Barracks. 

HOLDING by the BOARD OF REVIr 
MclJEn., BRENNA.."'l' and GUERm, Judge Advo"'ates, 

ORIGINAL EXAMINATION by NEELY, Judge Advocate. 

l. The record of trial in the case or the soldier named above 
has been-examined by the Board or Review. 

2. The accused was trie1 ~pon the following Charge and speci
fications: 

CHaRGE: Violation of the 93d .Article of War. 

Specification 1: In that :Private Edward Davis, Machine 
Gun Troop, 3d Cavalry, did, at Fort Myer, Virgilli~ .• 
on or about the 24th day of J'U.ly, 1932, unlawt'ully 
enter the Ordnance storehouse, w1 th intent to com
mit a criminal offense, to wit, larceny therein. 

Specif'ication 2: In that Private Edward Davis, Machine 
Gun Troop, 3d Cavalry, did, at Fort Myer, Virginia, 
on or about the 24th day or J"uly, 1932, feloniously 
take, steal, and carry away one pistol, u. s. A:rmy, 
automatic, caliber 45, number 276944, value about 
twenty-six dollars, th~ property or Captain Krauth 
W. Thom, Q.M.C. 
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He pleaded not guilty to the Charge and specifications, and was 
round guilty or the Charge and of Specification 1 thereunder, 
guilty or Specification 2 except the words "Captain Krauth w. 
Thom, ~.M.c.•, substituting therefor the words •the United States, 
f'urnished and intended for the military service thereof", of the 
e~cepted words not guilty, of the substituted words guilty, and 
not guilty of the Charge as to Specification 2 but guilty or 
violation or the 94th Article or War. Evidence of two previous 
convictions by BUim:llB.ry court-martial tor absence w1 thout leave was 
introduced. He was sentenced to dishonorable discharge, total 
tortei tures and confinement at hard labor for two years. The 
r1;1viewing authority approved the sentence, designated the Atlantic 
Branch, United states Disciplinary Barracks, Governors Island, New 
York, as the place or continament, and forwarded the record pursuant 
to the provisions or Article ot War 50i. 

3. The evidence or accused's guilt or Specification 1 and the 
Charge is clear and convincing. 

The only question in this case requiring consideration here 
is the legal effect or the findings or the court as to Specification 
2 whereby accused was found not guilty of that part or the specitica
~1on alleging that the stolen pistol RS the property ot Captain 
Krauth w. Thom, Q.M.c., and not guilty or violation or the 93d Article 
or War, and guilty, by exceptions and substitutions, or larceny or 
the same pistol, property ot the United States, furnished and intended 
tor the military servtce thereof, in violation of the 94th Article ot 
War. · 

~e findings or tne court contain a finding or guilty or vital 
elements not included in the offense charged, and thus exceed the 
power or courts-martial by exceptions and substitutions to convict or 
a lesser.included offense. Par. 78 c, M.C.M.; CM 186919, Sweat; 
191809, Price. The findings also result in a variance bet~the 
allegationsand findings as to ownership of the stolen property, a 
variance which has been held in similar cases to be fatal.to convic
tion. CM 157982, Acosta; 1~4042, Rodden; 191809, Price. Moreover, 
the accused was charged w1 th an offense which, undertiie laws of the 
United states, is a misdemeanor but was found guilty or an offense 
which is a felony (Secs. 46, 287, 335, Federal Penal Code of 191P) 
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an~ is punishable by confinement in a penitentiary. such finding 
is clearly contrary to law. 

4. For the reasons stated, the.Board of.Review holds the 
record or trial legally insufficient to support the finding or 
guilty or Specification 2, in violation or the 94th Article of War, 
but legally sufficient.to support the finditi.gs of guilty of Specifi
cation 1 and the Cha~ge, and legally sufficient to support ths 
sentence. 

Judge Advocate. 

' 
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WAR DEPARTMENT 
In the Office of The Judge .Advocate General 

Washington, D. c. 

ocr .g 1932CM 199270 

UNITED STATES ) FOURTH CORPS~ 
) 

To ) Trial by G.C.M., convened at 
) Fort Screven, Georgia, J'uly 

Private JOHN W. ANDREWS ) 27, 1932. Dishonorable dis
(6363812), Coast Artillery ) charge, suspended, and con
Corps, unassigned. ) finement for two (2) years. 

) Disciplinary Barracks. 

HOLDING by the BOARD OF REVIEW 
McNEIL, BRENNAN and GUERIN, Judge Advocates. 

l. The record of trial in the case of the soldier named above, 
haVing been examined 1n the office of The Judge Advocate General 
and there found legally insufficient to support the findings and 
sentence, has been examined by the Board ot Review and held to be 
legally sufficient to support the findings and sentence. 

2. The accused was tried upon the tollowiDg Charge and Speci
fication: 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Private John w. Andrews, CAC un
assigned, Hawaii, attached 3d Recruit Company, ORD, 
Fort Slocum, New York, did, at Fort McClellan, 
Alabama, on or about February 16, 1932, desert the 
serVice of the United States and did remain absent 
in desertion until he was apprehended at Euatia, 
Florida, on or about June 27, 1932. 

3. The prosecution introduced in evidence an extract copy ot 
the morning report of the 3d Recruit COJD.J)any, Overseas Recruit 
Depot, Fort Slocum, New York, which contained the following entrie•z 

"2-26•32. 
Andrews, J.W. 6363812, C.10 Haw, A.agd to Co AWOL enr to 

Jn tr Ft McClellan, Ala., 2•16-32. 
A.JU HCP 
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2-2g-32. 
Andrews, J.iT. 6363812, CAO Haw, Fr AWOL to desertion. 
AJM HCP.• 

The morning report entries were admissible to establish, prima. 
racie, the tacts stated therein in so tar as it was the duty or 
the comma.nding officer ot the 3d Recrui~ Company to know the facts 
and to make a record of them. Par. 117 !., M.C.M., 1g2a. The law 
presumes that public officers do as the law and their duty require 
thElll, and the presumption prevails until the contrary is shown. 
Op. JAG, Aug. 4, 1890, P. 42, 246. The entries therefore were 
admissible to establish the fact that the accused was assigned to 
the 3d Recruit Company and was ~bsent without leave therefrom. 
It is the unqualified duty of a company camnander to know what 
officers and men are assigned to his organization and to know their 
status, that is, whether present or absent and, it absent, whether 
with or w1 thout leave. The company commander's entries in the 
morning report as to such matters are therefore baaed on personal 
knowledge and are pri.Ioo.cy evidence of the existence of those tacts. 
The principle 1a stated in the holding or the Board ot Review in 
CM 1eges2, ~. as follows: 

"Morning report entries do not and are not intended 
to recite all preliminary or intermediate facts forming 
the basis of the authority tor making them, a.nd their 
administrative regularity must be and is presumed. For 
example, it is presumed, in the usual case, that the 
soldier was duly transferred to and assigned for duty 
w1 th the organization from which the report reciting 
his absence without leave comes. It is only when the 
accuracy or regularity of the recital is impeached that 
the presumption talls.w 

The mere fact that there may be other sources of primary evidence 
as to the tact of accused's assignment to the 3d Recruit Company, 
for example, the order so assigning him, does not alter the tact 
that the entry in the morning report is primacy evidence. There 
may be and generally are many sources of primacy evidence or tacts 
sought to be established in criminal prosecutions or civil suits. 
The admissibility of the morning report entry as to assignment is 
established. CM 14go7a, ~; 1eg913, ~. 
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What is stated above must not be construed to indicate that 
the accuracy of an entry in a morning report may not be impeached. 
Certain public writings, such as judicial records, import verity 
and give rise to what is substantially a conclusive presumption 
of their correctness. Administrative acts of Army officers do 
no.t fall within that class. Their entries in records required by 
regulations to be kept are merely prima facie evidence of the 
tacts stated therein and are such evidence only it the tacts stated 
therein are such facts as they are required as an official duty 
both to know and to record. The entries are therefore subject to 
impeachment or contradiction. In the instant case, however, not 

1 

only is there no contradiction of the entries but circumstantial 
evidence introduced at the trial corroborates their accuracy. 

tt was established at the trial that when the acc~sed was 
turned over to the military authorities he stated "that his service 
record was probably in Fort Slocum, :New York, as he was supposed to 
go there". AJ.'1ny Regulations 345-125, February l, 1932, provide 
that when an enlisted man is transferred, except to or from foreign 
service, his service record, it the man be travelling alone, will 
be forwarded by mail to the commanding officer of the post, camp, 
or station to which the enlisted man is to be forwarded. The ac
cused's statement, coupled with this regulation, or which Judicial 

J notice is taken, is circumstantial evidence of the accused's trans
fer from some station to Fort Slocum, New York. 

4. There remains to be considered only one question and th.at 
is whether the failure to establish by competent proof the allega
tion in the specification that accused deserted at Fort McClellan, 
Alabama, invalidates the findings and sentence. The Board or Review 
is of opinion and holds that, in the no~l case, the failure to 
establish the place or the alleged desertion is not material and 
such failure cannot afford grounds for holding a sentence invalid, 
although it is conceivable that in some unusual cases a material 
variance between the allegation and proof of place of desertion 
might prejudice the substantial rights of the. accused. The place 
of desertion is not of the essence of the offense. As a matter of 
fact, it is usually impossible to determine or to prove the actual 
place where desertion became an accomplished fact. Absence without 
leave, no ~tter what the duration thereof, does not in itself 
constitute desertion. The intent not to return to the military 
service is an essential element of the offense. such being the fact, 
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a desertion cannot occur until the intent permanently to absent 
one's self from the militt.ry service concurs with a status or 
absence without leave. Thus, a soldier may, without leave, 
absent himself from his organization on a certain date with every 
intention of returning thereto at the expiration of a few days. 
subsequent to so absenting himself and perhaps hundreds of miles 
away from his station, he may form the intent not to return. It 
is at the place he forms the intent that the desertion actually 
occurs, but it is obviously impossible to establish the fact. The 
alleged place of desertion appears to be no necessary part of the 
offense of desertion and there appears to be no legal principle 
upon which the place of desertion may be held to bl!I an element of 
the offense. In military matters the place of the commission of 
an alleged offense does not have the same importance that it does 
in civil courts where the jurisdiction of the court is dependent 
thereon. It is probably for this reason that the failure to prove 
where alleged otf'enses were committed has been held not to affect 
the validity of records of trial by general court-martial. See 
CM 119864, Kutzura; 121982, Gatslick. 

The principle applicable to a case where the place of desertion 
is alleged in the specification but is not proved at the trial is 
:properly stated, al though in reference to pleading rather than 
proof, by Colonel ~inthrop as follows: 

win military charges there is still greater margin 
allowable, since the place or region of jurisdiction 
is much more extensive than that of the county, district, 
State, &c., to which the ·jurisdiction of the criminal 
courts is Ximited. Thus if a specification to a military 
charge is so framed as to advise the accused of the 
particular act of offence intended to be alleged, and 
enable him to plead a former conviction or acquittal if 
subsequently brought to trial on account of the same 
act, it will be strictly sutficient in law if it set 
forth a time within the 11mitation of Art. 103, and a 
place within the United States, * * *•" Winthrop, 2d 
edition, p. 138. 

In this case the record of trial would :f'urnish proof in bar of 
trial on a subsequent trial for the offense of which the accused 
stands here convicted. 
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5. The instant case is clear!~~ distinguishable from the 
cases cited in the memorandum received from the Mili to.ry Justice 
Section. Thus, 1D CM 155032, Bradshaw, cited in that memorandum., 
the morning report entry purporting to show absence without leave 
was recorded in the morning report of the accused's organization 
at Camp Meade, Maryland, e.nd stated "PVt Bradshaw fr surrender at 
Rect Office St Louis Mo to AWOL"• The facts stated in that entry 
were clearly outside the official personal cognizance of the ac
cused's organization commander at Camp Meade, Maryland, and were 
therefore hearsay and inadmissible under the provisions of para
graph 117, M.c.M., 1928. In CM 161011, Yuller, and 161013, N.1chael, 
the morning report entries introduced for the purpose of establish
ing apprehension were made in the moming report of the accuseds • 
organization at Fort Humphreys, Virginia, and purported to show 
the apprehension of each of the accused by civil authorities at 
Winchester, Virginia. These entries are in the same class as those 
in the Bradshaw case and are clearly inadmissible to establish the 
tacts. 

6. At the time the charges in this case were referred for 
trial it was apparent that there was not present any direct proof 
that the accused was, prior to his desertion, stationed at Fort 
McClellan, Alabama, or that he had been ordered from Fort McClellan 
to Fort Slocum, New York, or that he had departed from Fort 
McClellan in pursuance of the order. Under those circumstances 
the staff judge advocate should have sent to the trial judge 
advocate specific instructions as to what documentary or other 
evidence should be secured in respect to these matters before 
proceeding with the trial. Failure to issue such instructions 
has resulted in a record which, though legally sufficient, is un
satisfactory in many respects and does not reflect credit upon the 
administration of military justice. The matter of sending special 
instructions to trial judge advocates in reference to the proof 
required in difficult or unusual cases has been considered by The 
Judge Advocate General to be of sufficient 1.mpor.tance to require a 
discussion in the annual reports of staff judge advocates, thus 
keeping constantly in their minds the necessity for aiding otricers 
or the line in their work as trial judge advocates. In the opinion 
of the Board of Review the minimum proof. which should be introduced 
in cases such as this where desertion occurs en route from one 
station to another should consist of a copy of the order trans-. 
!erring the soldier to his new station, an extract copy of the 
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mQrnin.g report ot his old station showing the transter ana. 
departure ot the soldier, and an extract copy ot the morning 
1eport ot his new station showing his assignment and absence 
Without leave. In recommending reterence ot such cases tor trial, 
statt judge adTOoatea should take the necessary measures to 
insure that the evidence outlined abon will be introduced. 

7. For the reasons stated, the Board ot Review holds the 
record ot trial legall7 aufticient to support the sentence. 
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WAR DEl?l;.RTI,~"T 
In the Office of The Judge Advocate General 

-:-,ashington, D.C. 

SEP ! 9 1932 

CM 199285 

UNITED S'!'ATES ) 
) 

v. 

Private JOHN W. "'BRANUM 
(6803467), Battery B, 
61st Coast artillery. 

) 
) 
) 
) 
) 
) 

Trial by G.c.1.r., convened at 
Fort Sheridan, Illinois, August 
18, 1932. Dishonorable dis
charge and confinement for one 
(1) year. Fort Sheridan, 
Illinois. 

HOLD ING by the EOJ:.P.D OF REVD:W 
l~ct."'EIL, ERZt,m:ili' and GUERJN, Judge .Advo cates 

ORIGIJ:UL EXAl,:Iliffi.TION by CEEEVER, Judge Advocate. 

1. The record of trial in the case of the soldier named above 
has been eJCtl.mined by the Board of Review. 

2. The accused was tried upon the following Charee and 
Specification: 

CHARGE: Violation of the 93d ~rticle of ',Var. 

Specification: In that Private John W, Branum, Battery 
B, 61st Coast ~rtillery (AA), did, at or near 
Chicago, Illinois, on or about July 16, 1932, 
feloniously take, steal and carry away one gold 
watch, value about $50.00; one gold chain, value 
about $5.00; one gold football (ornament), value 
about 010.00; one gold locket, value about $6.00; 
and one cigarette case, value about $5.00; the 
property of Ge.le Blocki. 

He pleaded not guilty to, and was found guilty of, the Charge and 
Specification. No evidence of previous convictions was introduced. 
He was sentenced to dishonorable discharge, forfeiture of all pay 
and allowances due or to become due, and confinement at hard labor 
for three years. The reviewing authority "for insufficiency ot 
evidence" disapproved "so much of the finding of guilty of the 
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specification of the charge as finds the accused guilty of the 
word, 'gold', as contained in the expression, •one gold watch', 
and as contained in the expression, •one gold locket'; and so 
much of said finding as finds the value or t~e r.atch to have been 
more than ~10.00, and the value or the locket and cigarette case 
to have been more than ~l.00 each"; approved the sentence, reduced 
the period or confinement to one year, designated Fort Sheridan, 
Illinois, as the place of confinement, and forwarded the record 
pursuant to the provisions of l..rticle of War ~-. 

3. The prosecution failed to prove, or even atteupt to prove, 
the value of the articles. The defense counsel elicited testimony 
as to the value of the gold chain and the gold football ornament, 
both of which were before the court, and the findings of the court 
of values of ~5.00 and ~10.00, respectively, for those two articles 
were justified. The values of the watch, locket, and cigarette 
case were material in order to determine the maximum punishment 
authorized by para.graph 104 c of the I,!a.nual for Courts-Iv~rtial for 
the offense. These latter articles were not before the court and 
the record contains no evidence of their condition or value. The 
court and reviewing authority were not, therefore, justified in 
finding them to be of any specific value, but since they were in 
use could have interred that they were of some value. CM 106880, 
Crowley; 183954, J"ackson; 188766, Ramsay; 189745, i'Iillerick; 195212, 
Robinson. 

The specification alleged the theft, among other articles, of 
one gold locket, value about ~6.00, whereas the evidence establishes 
the loss and theft of one silver locket, value not established. The 
variance between the allegation and the proof renders the finding of 
guilty as to that article invalid. 

4. There remains to be considered the question whether or not 
the action of tne reviewing authority in disapproving for "insufficiency 
of evidence" so much of the findings of guilty as included the word 
"gold" in the expression "one gold watch" so changes the gist of the 
offense as to aiuount to an acquittal of the theft of that article. 
In the opinion of the Board of Review the action of the reviewing 
authority was authorized on precedent and on principle and, as it 
left the substance of the specification unaffected, did not serve to 
acquit the accused of the theft of the watch. Winthrop, 2d edition, 
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pp. 380, 381; Dig. Ops. J.d.G 1912, p. 537, XII A 5, XII a 5a, 
XII~ 5b; CU 153955, Lane. In this case, as in many other cases, 
there is a substantial difference between findings with exceptions 
but Without substitutions and findings wit~ exceptions und substi
tutions, of vm.ich latter class of cases CU 188432, Soderquist, and 
the cases cited therein are examples. In those cases the exceptions 
and substitutions altered the gist of the offenses charged. 

5. For the reasons stated, the Board of Review holds the 
record of trial legally sufficient to support only so much of the 
finding of euilty of the Specification as involves a finding of 
euilty of the larceny, at the time and place alleged, of one watch, 
of some value, one [old chain, value E.;.bout i5.00, one gold football 
(ornament), value about (~10.00, and one ciearetto case, of sai:e 
value, t~~ property of Cale Blocki, and only so much of the sentence 
as involves dishonorable discharge, forfeiture of all pay and allow
ances due or to become due, and confinement at hard labor for six 
months. 

Jud.€;e ~dvocate. 

Jud.Ee AC.vacate.-------------, 
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WAR DEPARTMFNr 
In the Office of·The J'Udge Advocate Genare.l. 

Washington, D. c. 

CM 199W3 

UNIT~D STAT.ES ) 
) 

v. ) 
) 

Staff Sergeant BENJAMIN ) 
L. HALL (R-2258606), and ) 
Staff Sergefl.Ilt VINCENT s. ) 
McPADDEN (R-400472), both ) 
of Headquarters Company, ) 
10th Infantry. ) 

) 
) 
) 

OCT 1 51932 

FIFTH CORPS AREA. 

Trial by G.C.M., convened at Fort 
Hayes, Ohio, March 8,15,17,22, · 
April 26,27, and May 3,4,5, 1932. 
As to Hall: Dishonorable discharge 
and confinement tor tour (4) years 
and six (6) months. As to McPadden: 
Confinement for six (6) months and 
:rortei ture of $14 pay per month tor 
like period. 
As to Hall: Disciplinary Barracks. 
As to McPadden: Fort Hayes, Ohio. 

HOLDING by the BOARD OF REVIEW 
McNEIL, BRENNAN and GUERIN, J'Udge Advocates 

ORIGINAL EXAMINATION by NEELY, Judge Advocate. 

1. The record of trial in the case ot the soldiers nazned above 
has been examined by the Board of Review. 

2. The accused were tried jointly upon the following charges 
and specifications: 

CID.RGE I: Violation of the 94th Article ot War. 

Specification: In that Staff Sergeant Benjamin L. Hall, 
Headquarters Company, 10th Infantry, and Staff 
Sergeant Vincent s. McFadden, Headquarters Company, 
10th Infantry, with General Prisoner Phillip J. 
Mandler, then Sergeant, Company I, 10th Infantry, 
acting jointly and in pursuance of a common intent, 
did, at Fort Hayes, Columbus, Ohio, on or about 
November 1, 1930, conspire to detraud the United . 
States by obtaining payment ot talse and fraudulent 
claims against the United States on monthly, sup
plementary and partial pay rolls of the Recruit 
Detachment, Fort Hayes, Columbus, Ohio, to 
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fictitious persons not entitled to receive said 
payments, by fraudulently causing entries to be 
made on said pay rolls of claims for pay due, 
or to become due, to enlisted men of the United 
States Anny; and causing procurement of the use 
of forged signatures of said enlisted men to said 
claims on said monthly, supplementary and partial 
pay rolls; and causing said claims to be presented 
for payment to the Finance Officer, United States 
Anny, at Fort Hayes, Columbus, Ohio, an officer 
authorized to pay such claims; and causing said 
fictitious persons to present them.selves to said 
Finance Officer and fraudulently represent them-' 
selves to be, and be identified respectively as, 
the identical enlisted men in whose names said 
claims should be made and presented; and by caus
ing said fictitious persons to fraudulently make 
claim for, and receive from said Finance Officer, 
United States Army, payment of the separate amounts 
of said claims; and, in pursuance thereof, the 
said Phillip J. Mandler did, at Fort Hayes, Columbus, 
Ohio, fraudulently cause to be entered on certain 
monthly, supplementary and partial pay rolls of the 
Recruit Detachment, Fort Hayes, Columbus, Ohio, 
claims for pay due to the following named enlisted 
men in the amounts specified as to each, to wit: 
on the Monthly Pay Roll, dated December 1, 1930, 

for pay due to Private Robert s. Arman, Infantry, 
Unassigned, Hawaii, in the amount of twenty-six 
dollars sixty cents ($26.60); and 

for pay due to Private Melvin E. Walker, Signal 
Corps, Unassigned, Panama, in the amount of thirty
eight dollars fifty cents ($38.50); and 
on the Monthly Pay Roll, dated December 31, H30, 

tor pay due to Private William M. Flynn, Coast 
Artillery Corps, Unassigned, Panama, in the amount 
of twenty-one dollars ($21..00); and 

for pay due to Private Henry E. Meixner, Coast 
Artillery Corps, Unassigned, Panama, in the amount 
of twenty-two dollars ($22.00); and 

for pay due to Private Peter Kubacki, Coast 
Artillery Corps, Unassigned, Panama, in the amount 
of twenty-one dollars ($21..00); and 
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on the Monthly Pay Roll, dated January 31, 1931, 
for pay due to Private Robert :E. Allen, Infantry, 

Unassigned, Hawaii, in the amount of fifty-nine 
dollars fifty cents (#59.50); and 

tor pay due to Private Ivan Wilson, Infantry, 
Unassigned, Hawaii, in the amount of fifty-six 
dollars seventy cents ($56.70); and 
on the Monthly Pay Roll, dated February re, 1931, 

tor pay due to Sergeant Andrew F. Crist, Head• 
quarters Troop, 12th Cavalry, Fort Brown, Texas, 
in the amount of fifty-six dollars seventy cents 
($56.70); and 

for pay due to Private lat Class John R. Finch, 
D.E.M.L., R.s., Denver, Colorado, in the amount of 
thirty-six dollars ($36.00); and . 
on the supplementary Pay Roll, dated January 3, 1931, 

-tor pay due to Private Ernesto. Koehrsen, Infantry, 
Unassigned, Hawaii, in the amount or fifty-six 
dollars seventy cents ($56.70); and 
on the Supplementary Pay Roll, dated January 20, 1931, 

tor pay due to Private Stanley T. Clabaugh, Engi
neers, Unassigned, Hawaii, in the amount of forty
six dollars ninety cents ($46.90); and 
on the supplementary Pay Roll, dated February 3, 1931, 

for pay due to Private Sherman Crum, Engineers, 
Unassigned, Hawaii, in the amount of thirty-nine 
dollars twenty cents ($39.20); and 

tor pay due to Private Horman M. Elseser, Infantry, 
Unassigned, Panama, in the amount of fifty-one 
dollars ten cents ($51.10); and 

for pay due to Private Carl B. James, Air CoI1)s, 
Unassigned, Hawaii, in the amount of forty-six 
dollars twenty cents ($46.20); and 
on the supplementary Pay Roll, dated February 5, 1931, 

for pay due to Private Stanley T. Clabaugh, Engi
neers, U~assigned, Hawaii, in the amount of twenty
one dollars ($21.00); and 

for pay due to Private Victor A. McMullen, Infantry, 
Unassigned, Hawaii, in the amount of thirty-eight 
dollars fifty cents ($38.50); and 
on the Supplementary Pay Roll, dated ?mrch 2, 1931, 

for pay due Private Sherman Crum, Engineers, Un
assigned, Hawaii, in the amount of twenty-one 
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dollars ($21.00); and 
tor pay due to Private Victor A. Mclrnillen, 

Infantry1 Unassigned, Hawa11 1 in the amount or 
twenty-one dollars ($21.00); and 
on the Supplementary Pay Roll 1 dated March 4, 1g311 

tor pay due to Private Daniel McShane, 10th 
Field Artillery, Fort Lewis, Washington, in the 
amount ot titty•two dollars fifty cents ($52.50); and 
on the Partial Pay Roll, dated February 11, 1g31, 

tor partial pay due to Private Stanley T. Clabaugh, 
Engineers, Unassigned, Hawaii, in the amount ot 
seven dollars ($7.00); and, in :f'Urther pursuance 
thereof, said Phillip J". M9.ndler did, at Fort Hayes, 
Columbus, Ohio, procure the use ot the forged signs.• 
tures or each ot the above named enlisted men 9n said 
monthly, supplementary and partial pay rolls, upon 
which the clai.m8 tor pay due in their respective 
nsmes, in the amounts specified as to each, appeared; 
and, in further pursuance thereof, said Phillip J". 
Manal.er did, at Fort Hayes, Columbus, Ohio, cause 
each ot said claims, so fraudulently appearing on 
said monthly, supplementary and partial pay rolls, 
to be presented tor payment to Captain Paul s. Beard, 
Finance Otricer, Fort Hayes, Columbus, Ohio, an of
ficer ot the United States Army authorized to pay 
such claims; and, in further pursuance thereof, said 
Phillip :r. 1&l.ndler did, at Fort Hayes, Columbus, 
Ohio, cause certain fictitious persons, whose names 
are unknown, to fraudulently separately represent 
themselves to said Captain Paul s.1 Beard to be, and 
be separately identified by said Phillip 1. Mandler 
to said Captain Paul s. Beard as, the identical en
listed men above named, and in whose names said 
fraudulent claims, tor pay due, were made on said 
monthly, supplE:111entary and partial pay rolls, and 
to make claim tor, and receive payment, separately 
made to each of said fictitious persons by said 
Captain Paul s. Beard, or each or said traudulent 
claima; which were fraudulent, and then known by 
said Phillip 1. Mandler to be fraudulent, in that 
said claims were not, in truth, presented tor pay
ment, or made in behalf of the respective enlisted 
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men in whose names said claims appeared on said 
rolls; and.in that the signatures of each of the 
respective enlisted men-to said claims were forged, 
and in that each of Mid ticti tious persons making 
claim for, and receiving, payment ot said claims 
were not th~ identical enlisted men in whose names 
said claims were made and presented tor payment; 
and said fictitious persons were not entitled to 
receive payment thereof. 

CHARGE II: Violation of the goth .Article ot War. 

Specification: In that Staff Sergeant Benjamin L. Hall, 
Headquarters Company, 10th Infantry, and Staff 
Sergeant Vincent s. M:cl'adden, Headquarters Company, 
lO~h Infantry, with Genenu. Prisoner Phillip J. 
Mandler, then Sergeant, Company I, 10th Infantry, 
acting Jointly and in pursuance of a common intent, 
did, at Fort Hayes, Columbus, Ohio, on or about 
January 15, 1931, conspire to feloniously embezzle, 
by fraudulently converting to their oWD use, money 
and bank checks, having the value of money, the 
property of enlisted men of the United Statea Anny, 
entrusted, or to become entrusted, by them to the 
said fhillip J. Mandler, as deposits to be applied 
on the purchase of discharges from the United 
States Army of said enlisted men; and, in pursuance 
thereof, said Phillip J. Mandler did, at Fort Hayes, 
Columbus, Ohio, 

on or about February 24, 1931, feloniously em
bezzle, by fraudulently converting to the use 
ot said Benjamin L. Hall, and said Vincents. 
:rJcPadden, and said Fhillip J. Mandler, a certain 
certified check of the value of one hundred 
sixty-five dollars ($165.00), the property of 
Frivate 1st Class John R. Finch, D.E.M.L., R.s., 
Denver, Colorado, entrusted to said Phillip J. 
Mandler by the said Private 1st Class John R. 
Finch for the purpose of purchasing the dis-

. charge of the said Private lat Clase John R. 
Finch; and, 

in further pursuance thereof, said Phillip J. Mandler 
did, at Fort Hayes, Columbus, Ohio, 
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on or about January 15, 1g31, feloniously em
bezzle, by fraudulently converting to the use 
or said Benjamin L. Hall, and said Vincents. 
McFadden, and said Phillip J. Mandler, cash in 
the amount ot fifty dollars ($50.00}, the 
property of Private Stanley T. Clabaugh, Engi
neers, Unassigned, Hawaii, entrusted to said 
Phillip J. Mandler by the said Private Stanley 
T. Clabaugh for the purpose of purchasing the 
discharge ot the said Private Stanley T. 
Clabaugh; and, 

in further pursuance thereof, said Fhillip J. Mandler 
did, at Fort Hayes, Columbus, Ohio, 

on or about February 9, 1931, feloniously embezzle 
by fraudulently converting to thl-3 use of said 
Benjamin L. Hall, and said Vincents. l!cPadfien, 
and said Phillip J. Mandler, ca8h 1n the amount 
ot seventy dollars ($70.00), the property ot 
Ser~t Andrew F. Crist, Headquarters Troop, 
12th Cavalry, Fort Brol'ID., Texas, entrusted to said 
Phillii;, J. Mandler by the said Sergeant Andrew F. 
Crist for the purpose ot purchasing the discharge 
of the said Sergeant Andrew F. Crist. 

Each pleaded not guilty to, and was found guilty of, all charges 
and specifications. No evidence of' previous convictions was intro
duced as to either ot the accused. Staff Sergeant Hall was sentenced 
to dishonorable discharge, forfeiture or all pay and allowances due 
or to become due, and confinement at hard labor tor five years. 
Stat! Sergeant McFadden 11'8.S sentenced to dishonorable discharge, 
tortei ture or all pay and allowances due or to become due, and con• 
!inement at hard labor for three years. Attached to the record are 
letters trom eight of the ten members or the court recommending 
clemency tor accused McFadden. Four of the members recommended 
that the execution or the sentence ot McPadden be suspended and that, 
it his conduct shall be exemplary during the remainder ot his 
present enlistment, the whole of the sentence be remitted. One 
member recommended that the sentence be wholly remi tt.ad. One member 
recommended, in effect, that the sentence be mitigated to a reduc
tion to the grade of private and confinement for three months. One 
member recommended that the period of confinement be reduced to six 
months and suspension ot the dishonorable discharge until ·the 
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termination of his present enlistment when, if soldier's conduct 
has been exemplary, 1t be remitted. One member recommended that 
the confinement in excess of one year be remitted. The reviewing 
authority disapproved the findings ot guilty or Charge II and 
its Specification as to McFadden, because of his honorable dis
charge on Aprill, lg3l, due to expiration of te:rm or enlistment, 
subsequent to the wrongdoing charged in said specification; ap
proved the sentence as to McPadden, but in view ot the stainless 
record of service and the clemency recommendations or eight ot the 
ten members of the court in his behalt, remitted that part ot the 
sentence in excess of confinement at hard labor tor six months 
and forfeiture of $14 of his pay per month for a like.period, and 
designated Fort Hayes, Ohio, as the place of confinement; approved 
the sentence as to Hall, remitted six months of the confinement, 
designated the Atlantic Branch, United States Disciplinary Barracks, 
Governors Island, New Yonc, as the place of confinement, and 
torwarded the record pursuant to the provisions ot Article ot War 50i. 

3. The only question requiring discussion here is the legal 
sufficiency of the record to support the findings ot guilty ot 
Charge I and its Specification and the sentence as to accused 
McPadden. 

4. The evidence shows that accused Hall was Post Sergeant Major, 
that accused McPadden was Personnel Sergeant 1:tajor of Fort Ha.yes, 
Ohio, and that Sergeant Phillip J. Mandler was Acting First Sergeant 
of the Recruit Detachment, Fort Hayes, Ohio, prior to and during the 
dates mentioned in the Specification of Charge I; that the various 
frauds, forgeries and false claims set out and alleged in the 
specification were actually perpetrated and consurmnated on or about 
the dates and places alleged; and that Phillip J. Mandler was the 
person who actually coDllllitted all the overt acts mentioned in said 
specification. The direct evidence shows that accused Hall knew 
about the frauds and fraudulent pay rolls mentioned in this specifi
cation (R. 259-250); that l\19.ndler would collect the money from the 
fraudulent pay rolls and other irregularities and turn it, or a 
portion of it, over to Hall. There is no direct evidence that 
McPadden knew about any of the frauds, forgeries, false claims or 
any other irregularities involved in the Specification of Charge I 
at tha time they were consu.'llIJlated, or that he received any of the 
proceeds therefrom. except about four or five dollars for favors he 
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had performed, he not being told the source of this money (R. 404-
406), nor is there any direct evidence that he did anything in 
furtherance of the conspiracy. Mandler, who was the main prose
cuting wi tnesa and about whose testimony the whole case hinges, 
testified that he not only had no agreement or understanding with 
McFadden regarding the fraudulent pay rolls mentioned in the 
specification, but that he had never talked the matter over with 
McFadden and had never given him any of the proceeds of these 
frauds, that he figured McFadden knew what was going on as he was 
closely associated with Hall and granted practically all favors 
that he, Mandler, asked (R. 271), and that he was of the impression 
that McFadden was "in on it" as he was always willing to grant any 
favors (R. 250). • Eall testified that he never had any agreement 
or understanding with McFadden regarding the fraudulent transactions 
and that he never gave him any of the proceeds thereof (R. 600,601). 
The evidence shows that the various pay rolls upon l'lhich the frauds 
were perpetrated were made up and typed in the office of the 
Personnel Adjutant, over which McFadden had general supervision 
under the Personnel Adjutant; that they were prepared by the pay 
roll clerk, Sergeant Murnane, in almost all cases, and that McFadden 
did not always check them; that in case of an error the pay roll 
clerk was held responsible for the error and not UcPadden. There 
is no evidence that McFadden prepared any of the pay rolls in 
question or had anything to do with them other than a general super
vision of the office. There is no evidence that McFadden knew any
thing of the various acts done in furtherance of the pay roll con
spiracy, such as the retaining of recruits and casuals at Fort Hayes 
longer than the period prescribed in orders, or the selling of passes 
to enlisted men in violation of regulationa. 

5. The term "conspiracy* is defined by Corpus juris, volume 12, 
page 540, as follows: 

"It is a combination between two or more persons 
to do a criminal or an unlawful act or a lawful act 
by criminal or unlawful means." 

This definition has been worded somewhat differently by various other 
authorities, but for the purposes of this case it is considered 
sufficient. It is evident from the definition that there are several 
distinct elements of the crime of conspiracy: firat, there must be 
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at least two persons to conspire, second, there must be an agree
ment, combination or confederation, and third, there must be an 
unlawful purposa or act to be accomplished, or a lawtul purpose 
to be accomplished by unlawtul mea!l8. The first and third elements 
are present in this case, but is the second necessary element 
found in the evidence of record as to McFadden? As noted above 
there is in the record no direct evidence or any agreement, com
bination or confederation between McFadden and Hall or Mandler, 
and the only circumstantial eVidence to be found is the fact that 
he was :Personnel Sergeant Major w1 th general supervision over the 
ottice in which the fraudulent pay rolls were prepared, and the 
further fact that on occasions he was paid trom two to tour dollars 
at different times for favors such as expediting discharges by 
purchase (R. 405). These circumstances are insutticient, in the 
absence of ~Y showing that he knowingly participated in the ill 
gotten gains or did any act in f'Urtherance of the design, to 
support a finding ot guilty. "There must be intentional partici• 
pation in the transaction w1 th a view to the furtherance ot the 
common design and purpose." United States v. Goldberg, 25 Fed. 
Cas. 1342 (Case No. 15,223). "Knowledge by an alleged co-con
spirator that the other defendants were attempting to defraud is 
not enough. Mere suspicion that he was a party to the conspiracy 
is not enough.• 1~rrash et al. v. United States, 168 Fed. 225. 

The most that can be said from the evidence in this case is 
that McFadden, trom his key position, had an opportunity to find 
out what was going on, but the same may be said about the :Personnel 
Adjutant who was the actual and responsible head ot the office. 
This is far from the proof required to support a conviction. "It 
needs something more than proof ot mere passive cognizance ot 
fraudulent or illegal action of others to sustain conspiracy.• 
United States v. Lancaster, 44 Fed. 896. 

There is nothing in the evidence ot record inconsistent with 
McPadden's innocence of any knowledge ot any agreement or combination, 
nothing inconsistent with his innocence of any act in furtherance of 
such an agreement or combination, and nothing inconsistent with hia 
innocence of participation in the proceeds of these frauds. 
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"It is also true, in cases of conspiracy, as 
in other criminal cases, t~at the prisoner is pre
stuned to be innocent until the contrary is shown 
by proof; and where the proof is, in whole or in 
part, circumstantial in its character, the circum
stances relied upon by the prosecution must so dis
tinctly indicate the guilt of the accused as to 
leave no reasonable explanation of them which is 
consistent with the prisoner's innocence." 
United states v. Lancaster, 44 Fed. 896. 

The fact is not overlooked that Mandler testified that he gave 
to McFadden $55 of the $165 realized from the check embezzled from 
Fr~vate First Class John R. Finch, as alleged in the Specification 
of Charge II (R. 274, 341). Thia incident, w1 thout explanation, 
might be regarded as tending to indicate the probability that the 
accused McFadden had some knowledge of the source of this money 
and of the existence of the conspiracy alleged in the Specification 
of Charge ;[I; but it would not indicate any knowledge on McFadden's 
part of the pay roll conspiracy alleged in the Specification of 
Charge I. Moreover, l\4andler testified that he had frequently 
borrowed tn0ney from McFadden and may have owed him as much as $70 
at a time, and that he was in the habit of makine partial payments 
of his indebtedness to McFadden (R. 335, 382). Re further testified 
that, except for the small sums he occasionally gave to McFadden 
because of favors done by the latter, he gave to McFadden no more 
money than he owed him (R. 407). Thus it would appear that McFadden 
may well have considered that the $55 given him by Mandler was merely 
a repayment of sums borrowed by Mandler and that he had no knowledge 
of the conspiracy and the frauds alleged in either specification. 

6. As to accused Hall, the testimony of the w1 tness Mandler 
definitely identifies him as a party to the agreement or conspiracy, 
and identifies him as a recipient of a large portion of the proceeds 
of the frauds mentioned in the Specification of Charge I, and the 
Specificati~n of Charge II. As the credibility of this witness is 
a matter for· the deten:nination of the court and the reviewing authority 
and as his ~estimony, if believed, provides direct and positive 
proof of Hall's guilt of both charges and specifications, the record 
of trial contains substantial evidence to support the findings of 
guilty as to Hall. 
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7. For the reasons indicated, the Board of Review holds 
the record of trial legally insufficient to support the findings 
and sentence as to accused McPadden, legally sufficient to support 
the findings ot guilty as to accused Hall, except in so far as 
they indicate a participation in the alleged offenses by the ac
cusei McFadden, and legally sufficient to support the sentence as 
to accused Ha.11. 

~P/~Judge Advocate, 

a;J~{.L<_.(_<-A_o/>n. judge Advocate.';h,<-,,_-?, Judge Advocate, 

----=-
..-' 
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WAR DEPARI'MZNT 
In the Office or The Judge Advocate General 

Washington, D.C. 

SEP 2 91932CM lQQ:30'7 

UNITED STATES ) SIXTH CORPS AREA 
) 

v. ) Trial by G.C.M., convened at 

Private FRANK CAVA (6525801), 
) 
) 

Fort Wayne, Michigan, August 
26, 1932. Dishonorable dis

Headquarters and Headquarters 
Squadron, Air Corps Primary 
Flying School. 

) 
) 
) 

charge, suspended, and con
tinemen t tor one (1) year 
and nine (9) months. Dis

) ciplinary Barracks. 

OPI1TJ:ON or the BOA.RD OF REVIEW 
McNEIL, BRENNAN and GUERIN, Judge Advocates 

ORIGINAL EXAMINATION by W..U.SH, Judge Advocate. 

1. The record or trial in the ease or the soldier nemed above, 
having been examined in The Judge Advocate General's Office and there 
found legally insufficient to support the findings and sentence, has 
been examined by the Board or Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

,, 

2. The accused was tried upon the following charges and speci
fications: 

CHARGE I: Violation of the 58th Article or War. 

Specification: In that Private (then Private First Class) 
Frank Cava, Headquarters & Headquarters S ;iuadron, Air 
Corps Primary Flying School, did, at Randolph Field, 
Texas, on or about February 6, 1932, desert the serv
ice of the United States, and did reI:Ja.in absent in 
desertion until he surrendered himself at Fort Wayne, 
Michigan, on or about July 7, 1932. 

CHARGE II: Violation of the 69th Article of War. 

Specification: In that Private (then Private First Class) 
Frank Cava, Headquarters & Headquarters Squadron, Air 
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Corps Primary Flying School, having been duly 
placed in arrest at Randolph Field, Texas, on or 
about February 5, 1932, did, at Randolph Field, 
Texas, on or about February 6, 1932, break his 
said arrest before he was set at liberty by proper 
authority. 

He pleaded not guilty to, and was round guilty of, the charges and 
specifications. No evidence of previous convictions was introduced. 
He was sentenced to dishonorable discharge, forfeiture of all pay 
and allowances due or to become due, and confinement at hard labor 
for one year and nine months. The reviewing authority approved the 
sentence, directed its execution, suspended the execution of the 
dishonorable discharge, and designated the Atlantic Branch, United 
States Disciplinary Barracks, Fort Jay, New York, as the place of 
confinement. The sentence was published in General Court-Martial 
Orders No. ~9, Headquarters Sixth Corps Area, September 6, 1932. 

3. In view of the conclusions hereinafter reached, the only 
question that need be considered at this time is whether or not the 
court before which this case was tried was legally constituted. If 
not, its proceedings were void. 

4. The court was appointed by paragraph l, Special Orders No. 
143, Headquarters Sixth Corps Area, June 16, 1932, and Colonel Charles 
E. N.orton, United States Army, Retired, was detailed as law member 
thereof. The record in this case shows that the trial was held on 
August 26, 1932. It names Colonel Morton among the absent members, 
and indicates the reason for his absence by the word "{Retired)". 
This officer had in fact been relieved from active duty, effective 
August 15, 1932, by paragraph 7, Special Orders No. 168, War Depart
ment, July 18, 1932, reading in material part as follows: 

"7• By direction of the President, ea.ch of the 
following named retired officers of the u. s. A:rm.y is 
relieved from assignment and duty in connection with 
recruiting at the station indicated after his name and 
from rurther active duty, to take effect August 15, 
1932, and will proceed to his home: 

* * * * * 
Colonel Charles z. U..orton, Detroit, Michigan. 

* * * * * " 
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5. The 8th ii.rticle of War provides that "the au thor1 ty ap
pointing a general court-martial shall detail as one of the members 
thereof a law member * * *"• That this provision is mandatory and 
that a general court upon which no law member has been detailed is 
not legally constituted and that its proceedings are consequently 
T01d is well settled by dec1s1o~s of the Board of Review and The 
Judge Advocate General. CM 197451, ~; 197609, 1nssacar; 197610, 
Mulkern; and cases therein cited. It is also well settled that a 
general court upon which a law member was originally detailed be
comes illegally constituted when and if the law member is relieved 
without a new law member being detailed in his place. CM 166057, 
~; 187098, Henshaw; 187201, Bokoski; and cases therein cited. 

In this case a law member was originally detailed on the court.· 
The question arises whether or not the War Department order quoted 
above, relieving him "from further active duty• effective eleven days 
prior to the trial of this case, had the effect or rendering the 
orricer in question ineligible to serve further as a member of the 
court. If the War Department order did have that effect, since no 
new law member was detailed, it would follow from the decisions cited 
above that the court became illegally constituted and that its pro
ceedines in this case were a nullity. 

The 4th article of '\Var makes "ail officers in the military 
service of the United States" competent to serve on courts-martial. 
It has been repeatedly held that retired officers are "in the military 
service of the United States" and are, therefore, eligible to sit as 
members or courts-martial. United States v. ~. 105 u.s. 244-245; 
Kahn 1 et al. v. Anderson, 255 U.S. 1-7; ~ v. Henkes, 273 Fed. 108, 
258 u.s. 524; Dig. JAG Jan.-June, 1921, P• 55; 1922, p. 118. It 
follows that Colonel Morton, who was on active duty at the time he was 
detailed as law member, was eligible for such detail. But did his 
relief from active duty render him ineligible? Since the 4th Article 
or War makes "all officers in the military service of the United States" 
eligible, and retired officers, as seen above, are held to be "in the 
service ot the United States", and since the 4th Article of War con
tains no specific provision that an officer otherwise eligible must 
be on active duty, it would seem, if we consider only the wording of 
this Article, that retired officers not in an active duty status may 
legally serve on courts-martial. However, the 4th .Article of War 
must be read and construed in conjunction with the .Act of Congress 

-3-



(36e) 

of April 23, 1904, which Act was later incorporated in the United 
States Code (annotated), section 991, p. 175, Title 10, Anny, 
which, in material part, is as follows: 

\ 

"991. Duties to which retired officers may be as-
signed generally. The Secretary of War may assign retired 
officers of the Army, With their consent, to active duty 
in recruiting, for serVice in connection with the Organized 
Militia in the several States and Territories upon the 
request of the Governor thereof, as military attaches, 
upon courts-martial, courts of inquiry and boards, and to 
staff duties not involVing service with troops." 

To construe the 4th Article of War as permitting retired officers 
not on active duty to be members of courts-martial might easily lead 
to incongruous results, for, under the provisions of the Act of April 
23, 1904, quoted above, a retired officer, in time of peace, may not 
be ordered to active duty without his own consent. Consequently, if 
detailed as a member of a court-martial without having been assigned 
to active duty, he could not be compelled to serve without his consent. 
Moreover, in Kahn et al. v. Anderson, supra, and in McRae v. Henkes, 
supra, it appears to have been taken for granted and not questioned 
that to be eligible to serve on a court-martial a retired officer 
must be on active duty. 

In view of the foregoine, the Board of Review is of opinion that 
the order relieving Colonel 1!orton from active duty had the effect of 
making him ineligible to sit as a member of the court and was tanta
mount to leaving the court without a law member. In other words, 
from a legal standpoint, the situation, in so far as concerns the 
constitution of the court, is not materially different from what it 
would be had Colonel Morton been discharged or dismissed from the 
Army on August 15, 1932. 

6. This case should be distinguished from the Dawson case 
(CM 193913) which has been followed in C!J 193896, ~. and CM 193897, 
Vandervort. In the Dawson case it was held that an order transferring 
a member of a court-martial beyond the jurisdiction of the convening 
authority does not of itself relieve the transferred officer from his 
membership on the court. In that case the member might at any time, 
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either with or without his consent, be ordered back to sit on 
the court. In the instant case, as seen above, Colonel !1orton 
may not, without his consent, be ordered to sit on the court to 
which he was detailed•. 

7. For the reasons hereinabove stated, the Board ot Review 
is ot opinion that when this case was tried the court 111B.S without 
a law member eligible to sit in any case and was, therefore, 
illegally constituted, and that, in conse~uence, its proceedings 
in this case were void ab initio. The Board therefore finds that 
the record is legally insufficient to support either the findings 
or the sentence. 

/t:}::(t,'~ Judge Advocate, 

~f'Y°L-L~·<-<-,,. <- c.::-v,,, , Judge Advocate. 

Judge Advocate. 

To The Judge Advocate General. 
/ 



(370) 

lat Ind. 

War Department, .T.A.G.o., SEF 2 9 1932 - To the Secretary of War. 

1. The record of trial by general court-martial in tile case 
or Private Frank Cava (6525801), Headquarters and Headquarters 
Squadron, Air Corps Primary Flying School, is forwarded herewith, 
as is also the opinion of the Board of Review based upon its emmina
tion of the record. The case is one requiring the action ot the 
President under Article of War 50i. 

2. I concur in the opinion or the Board ot Review and, tor 
the reasons therein stated, recommend that the proceedings, findings 
and sentence of the court be vacated aa void ab initio, that accused 
be released from the confinement adjudged by the sentence in this 
case, and tbat all rights, privileges and property ot which he has 
been deprived by virtue of the sentence be restored. The proceedings 
in this case being a nullity, there bas been no trial in a legal sense 
and the accused may be brought to trial before another court-martial 
upon the same cbarges and specification.a. 

3. Inclosed herewith is a draft or a letter for your signature 
transmitting the record to the President for his action, together 
with a form ot executive action designed to carry into effect the 
recommendationa hereinabo.,. made ahoul~th. sppro....i. 

Blanton Win 
limjor Gene 

The J'Udge AdVO 
4 Incls. 

Incl. 1-Record or trial. 
Incl. 2-0pin. or Bd. ot Rev. 
Incl. 3-Draf't ot let. tor sig. 

of Secy. of War. 
Incl. 4-Dre.ft of executive action. 
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