




Judge Advocate General's Department 

OOARD OF REVIEW 

Holdings, Opinions and Reviews 

Volume XXXII 

including , 

CM 249004 to CM 250484 

(1944) 

LA LIBR HY 
JUD~- iE GENE.KI (' I 

NAVY DEPART· £.NT 

Office of The Judge Advocate General 

Washington : 1944 

o. 9 174 





CM·No. 

249004 
249006 
249009 
249015 
249057 
249115 
249132 
249165 
249211 
249220 . 
249224 
249227 
249232 
249335 
249424 
.249444 
249525 
249613 
249636 
249667 
249703 
249704 
249726 
249731 
249802 
249810 / 
249824 
249887. 
249892 
249909 
249921 
249969 
249971 · 
249993 
249998 

CONI'ENI'S OF VOIDME xxxrr 

Accused 

Elliott., Gibson 
Vergara 
Pemberton 
Ferguson 
Gould 
Van Horn 
Sullivan 
Crawford 
Stone 
Hart 
Hope 
Greenberg 
Norren 
Smithe 
Sellars 
Goodwin 
Brooks · 
Kallish 
Williams 
Shield:r 
Tillman 
Freuden 
Hanson 
Marlin 
May-
Cox 
Graves 
Shea 
Zimmer 
Long, Wright 
Maurer 
Giblin 
Lepley 
Yates 
Patka 

Date 

12 Feb 1944 
23 Feb 1944 
30 Mar 1944 
24 Feb 1944 
22 Feb 1944 
18 Feb 1944 
22 Mir 1944 
22 Mar 1944 
16 Feb 1944 
9 Mar 1944 

26 Feb 1944 
15 May- 1944 
21 Mar 1944 
16 Feb 1944 
26 Feb 1944 
1.3 Apr 1944 
3 Mar 1944 

24 Feb 1944 
13 Apr 1944 
26 Feb 1944 
5 Apr 1944 

26 Feb 1944 
6 Mar 1944 

24 Apr 1944 
19 May- 1944 
12 Apr 1944 
26 Feb 1944 
1 Mar 1944 

15 Mar 1944 
31 Mar 1944 
7 Apr 1944 
7 :Mar 1944 

. 28 Mar 1944 
6 Apr 1944 

26 Feb 1944 

Page 

l 
s 

17 
23 
31 
35 
41 
47 
55 
61 
69 
81 
95 

107 
113 
121 
129 
137 
143 
149 
155 
165 
}.69
171 
183 
197 
2(1] 
215 
219 
223. 
229 
239 
249 
255 
265 



.. CM No. Accused 

250168 Patterson
\ 

25022) Stafford 
2502.31 New 
2502.3.3 . Moore 
250261· Johnson 
25029.3 Riley 
250294 'Martin 
250.309 Hollis 
250.3.31 Peterson 
250426 Hecht 
250462 Goldstein 
250472 Hoffman 
250475 Ellington 
250484 · Hebb 

~ 

l Mar.1944 
10 Mar 1944 
4 Ap~ 1944 

• 4 Mar 1944 
18 Apr 1944 
9 Mar 1944 

l.3 May 1944 
17 Jun 1944 
6 Mar 1944 
8 Mar 1944 
7 M3.r 1944 

12 Apr 194'+ 
9 Mar 1944 
7 Apr 1944 

Page 

zn 
28) 
291 
297 
.305 
)ll 
.32.3 
.3.31 
355 
)61 
37.3 
)Sl 
.391 
397 

http:250.3.31


(l) 
· WAR DEPAA'lMENT 

Army Service Forces 
In the Office of The Judge Advocate General 

Washington, n.c. 

SPJGN 
CM 249004 

12 FEB 19# 
UNITED STATES ) 

) 
EI:GHTH AR.MORED mvrsION 

Trial by G.C.M., convened atv. ~ North Canp Polk, wuisiana, 7 
Second Lieutenant JOHN s. ) January 1944. Ili.smissal and 
ELLiorT (0-1016421), Troop E, ) total forfeitures. 
and Second Lieutenant WILLIAM ) 
K. GIBSON SR. (0~1017697), ) 
Troop A, both of the 88th ) 
Cavaley Reconnaissance Squadron 

~. ;Mechanized. 

.. OPINION 0£ tha BOARD OF REVIEW. 
LIPSCOMB, SLEEPER AND GOLDEN, Judge Advocates .. 

-------·-· 
1. The Board of Review has exami.ned the record of trial in 

the case of the officers namJd above and submits this, its opinion, 
to The Judge Advocate General. 

2. The accused were tried upon tb3 following Charges and Specifi
cations: 

Elliott CHARGE: Violat:1.on of the 61st Article of War. 

Specification: In that 2nd Lt ·Jolm s. Elliott, did, 
without proper la ave, absent him.self from his 
command and from his duties as a .X:CX Corps Umpire 
for the 8th Annored Division •])II Series at the 88th 
Cavalry Reconnaissance Squadron (Mechanized) in 

. bivouac 2! miles east of Rosevine, Texas, from 
about 1E'li, 16 December 1943 to about 20 December 
1943 when he . reported to the Office p£ the Provost 
Marshal, City Hall, Waco, Texas. 

http:Violat:1.on
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CHARGE: Violation of the 61st Article of War.Gibson 
Spec:1.fi.cations In that 2nd Lt. Will1am K. Gibson· Sr., 

did, 'Without proper leave., absmt h1mselt from 
his comman:l and trom his .duties as a XIX Corps 
Umpire tor the 8th .A.rmored .D1viB101i"'w»" Ser.I.es 
at the 88th Cavalry Reconnaissance· Squadron . 
(Mechanized) in bi"VOuac 2t miles east of 
Rosevine, Texas., from about 18'1¢, 16 Decenber 
1943 to about 20 Decanber 194.3 when he re-
ported ·to the Office of tbs Provost Marshal, 
City Hall, Waco., Texas. 

Each accused pleaded guilty to and was found guilt:r of the respectin 
Charge and Specification app~ to ,him and each was sentenced to be 
dismissed the· service and to forfeit all pa7 and allowances du.e or to 
become due. The rev.lawing anthor.1. ty approved the sentence and for
warded the record of trial for action under Article of War 48, appending 
to his action the recommendation "that the execution of the sentence., 
insofar as it relates to Secom Lieutenant W'1ll.1am K. Gibson., Sr.·, be 
suspended during the pleasure of 1'he President". 

3. l'he nidernee i"or the prosecution shows that on 15 December 1943, 
during a break in manuevers in which both the accused nre otf"iciating 
as wapires., they,, received verbal permi ssi. on from their respective . com
manding officers., in bivouac 2! miles east ot Rose'Vine, 0 .Texas, to Visit 
the nearby- town of HEmphill., Texas., with instru.ctions to report back 
to their respectin organizations on the !olloring dq. Both failed 

, to report on 16 December 19"3., remainillg absent ·Yithout leave until 
20 December 1943, when they reported of' their 01m accord to the off'ice 
or the provost marshal in Waco, Texas. Pursuant to written orders 
issued by the provost marshal, both returned to their ogram.zationa 
on or about 23 Decenber 1943 (R. ~; Exs. A, B., C). 

The accu.S9d were accompanied to Hanphlll b7 Lieutenant Clifford 
F. Thompson., who_ bad also received permission •to clean up and take a 
bath and to sp1nd the night there•., and who testified that all three., 

•* * * n~e supposed to return the next night or at 
6:00 o'clock the following day. We spent the night 
there 1n the hotel and bad planned on· returning the 
f'ollOld:ng afternoon. The following af'ternoon n h&d 
a r.1.de back to tha bivouac area but Lieutenant 
Elliott and Lieutenant Gibson de<Xi.ded to sta;r a 
little longer and said they 1rould return later · 
that same dq. I went· on and they said they w:>uld 
be along later. · I did not see them again.• --

None of tbs three purchased or bad 1n his possession an;r alcoholic 
beverage while Lteutenant Thompson was with the accused. (R. 10-ll) • 

. - 2 -· 
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4. Thee vidence !or the defense, ellcitecl on cross-examination from 
the prosecution's w:I. tnesses, shows _that Cai;tain Richard C. Gales, .to whose 
troop the accused Qi.boon was attached du.ring the maneuvers, had fc;nmd him 
to be •very energetic in bis work• and "was veey surprised when this hap
pened". Lieutenant Thompson., llho had known the accused Gibson since April, 
1943,- testified tna.t he lfOuld rate hiJn "Excellent" or •superior• in evaluating 
his etf'iciency as an officer during that period (R. ?, 11). 

·captain Donald J. Breen, to 'Whose troop the accused Elliott was at
tached dm.ng' maneuvers, considered "Excellent" an appropriate rating for 

·bis e!#,'~~:1.eney as an umpire, but, as an officer "would never give Lieutenant 
Elliott:a better rating than 'Satisfactory'". Lieutenant Thompson, who 
bad known the accused Elliott since March 1943 would rate him "Excellent",· in 
evaluating his ~ficiency as an officer (R. 9, 11). ·· . 

;. The accused Elliott ma.de an unsworn statement that, on 16 December 
1943, he purchased some alcoholic beverage in Hemphill., Texas., which, to 
the best of bis knowledge, is located in a "dry" county. The accused Gibson., 
in an unswom statement, agreed 11:i.tb bis co-accused's, statement/"in full" 
(R•. J.2-l.3 ) • . , . 

6. The uncontradicte~ evidence i'ully corroborates the accused's plea 
9£ guilty., establishing beyond a reasonable doubt their commission of the 

·1: .offenses· )'i.th "llh1ch they are charged and sustaining the findings of guilty 
as to, each, ·1n viola.ti.on or Article of War 61. ., 

'°'' .?. Each accused is 'Zt ;years of age. ,:··the records or the Office of 
The A.djutant General show enlisted .service· f'or Elliott !'ran 3 June 1941 

. ·.,:t¥1t4l temporarily comni,s:;d.oned a 'second lieutenant, !OS, '2:/ February 1943; 
0 :s~:st•li se~ce 0,:!br CH.bson !ran ~6 March 1942 until ,temporarily commissioned 

,_. :_a'·aecond lieutenant, AUS, l? J..pril 1943. · 

8. , The court was legally constituted. No errors injuriously af'fecting 
the substantial rights of the accused were committed duri.llg the trial. In 
the opinion o.r the Board ot Review the record o.r tr.Lal is legally suffi
cient to support the findings of guilty am the sentence and to warrant 
confirmation thereof. , J. sentence ot dismissal is authorized upon con
viction ot a violation of Article of War 61. 

~ t~dge Advocate, 

~/l,faF-, Judge Advocate. 

·L~~ Judge Advocate, 

-3-
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SPJGN· 
CM 249004 

lat Ind. 

War Department, J.J..G.o., 18 FEB 1944To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Secom. Li.eutenant John S. Elliott (0-10164.21), Troop E, 
and Second Li.eutenant William K. Gibson Sr. (0-1017697), Troop A, 
both of the 88th Caval.ey Reconnaissance Squadron Mechanized. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
sentence and to 1rarrant con.f'irmation thereof. I recomnend ,that the 
sentence as to each accused be coni'lrmed, but that the forfeitures 
be remitted, and that the sentence as thus modified, be, as to 

, Li.eutenant Gibson, suspended during the pleasure of the President, 
and as to Lieutenant Elliott, ordered executed. 

,3. Inclosed are a draft of a letter for :your signature, trans
mitting the record to the President for his act19n, and a form ot 
Executive action designed to carry into effect the foregoing recom
mandatio,n, should such action meet Td.th approval. 

Myron C. Cramer, 
:Major General~ 

The Jwge Advocate General • 

.3 Incl.a. 
Incl 1 - Record of trial.· 
Incl 2 - Dft. of ltr•.for 

sig. Sec. of War. 
Incl .3 - Fonn o£ Executive 

action. 

(Sentence as to each accused confinned but forfeitures remitted. 
Execution suspended as to Lieutenant Gibson. 
G.C.M.O. 159, 7 Apr 1944) 

-4-
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----------------

WAR DEPARTMENT 
Ar1rrJ' Service Forces 

In the ~f'iee of' The Judge Advocate General (5)
Washington, D. c. 

SPJGQ 
CM 249006 23 fEB 1944 

U N I T E D S T A T E S ) ARMY AIR FORCES 
' ) CENTRAL FLYING TRAINOO COMMAND 

v. ) . 
·) Trial b7 G.C.M., C011Tened at 

Second Lieutenant JOSEPH . ) Midland ArDry Air Field, Mid
VW'JtGARA ( 0-434821) , .Air ) land, Tuas, 17 J~ 1944. 
Corps. ) .Dismissal and total forfeitures. 

OPINION o! the BOARD OF R:t!."'VIEW 
ROUKOO, HEPBURN and FREDERICK, Judge Advocates 

l. The record or trial ot the officer named above has been exami.Aed 
by the Board or Review and the Board submits this, its opinion, to The 
Judge Advocate General. 

2. Accused was tried upon the following Charges and Specif'ica-
ticnsz · , 

CHARGE: Violation ot the 96th Article of' War. 

Speci.f'ication la In that Second Lieutenant Joseph Vergara, 
Air Corps, did.,. at Midland Army Air Field, Midland, 
Texas, on or about 3 November 1943, with intent to 
defraud wrongi'ully and unlawfully make and utter a 
certain check, in words and figures as follows, to 
wit: 

San Antonio, Texas, Nov 3, 1943 No. _ 
30-65 

NATIONAL BANK OF FORT SAM HOUSTON 
at San Antonio 

Pay To The Order O! Of'!icers Mess $10.00 
Tan oo roLLARS 

Joseph Vergara 0-434821 

and by means thereof' did fraudulently obtain from 
Of.ricers Mess, Midland Army .Air Field, Midland, Texas, 
the sum ot $10.001 he, the said Second Lieutenant, 
Joseph Vergara, then well knowing that he did not have 
and not intending that he should have sufficient f'unds 
in the National Bank of Fort Sam Houston at San Antonio, 
tor the payment of said check. 



(6) 

Specifications 2, 3, 4 and 5 are identical with the pre
ceding SpeoU"ication with the exceptim ot. the date, 
amount and person receiving· the ~heck, wbioh details 
are as .tollowsa 

SpeciticatiOD !!!!, .A,to1.1nt Recipient 2!, 
~ 

2 4 November 1943 $].0.00 Officers• Kess 
Vidland J.:nrq Air Field 

)(idland, Texas . 

3 4 November 1943 $10. 00 Oi'ficers • Mess 
Midland Arm:! Air Field 

. Midland, Texas 
4 10 NOYember 1943 · $22.88 Officers• Kess 

· · · credit on Kid.land ArJq ilr Field 
.mess bill :W.dland, /texaa 

5 10 November 1943 · $40.00 , First Lieutenant .A. M. 
carlsan 

Spec1t1cat1on 6a IJl. that SecODd Lieutenant Joseph Vergara, • 
Air Corps, did, at Midland Anq Air Field, Midland, 
Texas, on or about l November 1943, with intent to 
defraud, wrongtul.11' and UDlmrtully make and utter a 
certain check, in words and figures as follows, to 
wit: 

San Antonio, Texas, November l, 1943 No._ 
30-65 . 

NATIONAL BANK OF FORT SAY HOUSTON 
at San Antonio 

Pq To The Order Of . cash $].0.00

Ten.....~-----------~----------~-----00.. JX>LLA.RS 

Joseph Vergara <>-434821 

and by' 11eans whereof a holder o! such check did secure 
trcm Midland J.rrq Air Field Exchange, the sum ot $10.001 
he, the said Second Lieutenant Joseph Vergara, then well 
knowing that he did not have and not intending that ha 
should have sufficient funds in National Bank ot Fort 
Sam Houston at San .Antonio, tor the p81J19nt ot said 
check. ' 

Specifications 71 8, 9 and 10 are identical in torm with 
Specification 6 above 111th the exception ot the amounts, 
dates, and the organization that cashed the checks, ' 
which details are as !ollowsa 

-2-
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Specification ~ Amount Cashed El. 

7 5 Nov 194.3 $10.00 Officers• Mess 
8 l2 Nov 1943 15.00 Officers' Mess 
9 .3 Nov 194.3 10.00 Field Exchange 

10 12 Nov 194.3 ~5.00 Field Exchange 

ADDUIONAL CHARGE I: Violation of the 96th Article or War. 

Specification la This Specification is identical in form 
with Specification 1 o! the Charge appearing above., e~~pt 
that the cheek inTolved was dated 24 November 194.3 and 
was pqable to Elliott Hotel in the sumo! $107.11., and 
the accused was charged 1dth trau.dul.ently obta1 n1 ng from 
that Hotel, b7 means 01' the, check, •the sum ot $10'7 .11 as a 
credit on accountn. 

Specification 21 Identical in form rlth Specification 6 ot 
the Charge set forth above, bu.t alleging check dated l 
November 194.3., p~able to the order of cash, made and 
uttered to Second Lieu~nant c. o. Wilshire, at Midland 
jrmy Air Field, Midland, Texas, and securing thereby 
$20.00. 

He pleaded not gldlty to and was found guilty ot all of the Charges and 
Specifications. 'There was no evidence of a:ay previous conviction· sub
mitted. He was sentenced to be dismissed the service and to forfeit 
all pq and allowances due or to become due. The reviewing authority 
approved the sentence and forwarded the record ot trial for action under 
Article or war 48. 

J. By voluntar,- written stataments received in evidence without 
objection,, the accused admitted that he made out, signed and negotiated 
all of the checks !orming the Speoi!ications ot the Charges. The checks 
themselves togethar with the indorsements and attachments were admitted 
into evidence without objection (Pros. Exs. l-14, inclusive). These 
exhibits clearly show that all of the cheeks were drawn b;y the accused 
upon the National Bank of Fort Sam Houston in Saz:i Antonio, Texas, and were 
presented at that bank for payment, bu.t payment thereon was refused be
cause or insufficient !unds of the accused on deposit with that bank 
at the time of presentation. The details concerning each cheek may
be SW!lll.arized as follmrss 

Specifications 1 1 21 3 and 4 0£ the Chargaz 

During the first tew days ot November., 194.3, the accused made and 
delivered to the Ottieers• Mess at Midland Army .Air Field three checks 
in the amount of $10.00 each pqable to 1tQf!icers• Mess•. Ona was dated 
.3 November 1943, and the other two were dated 4 November 194.3 (Pros. 
E,ts • .3-4-5). He received either cash or merchandise for these checks 
(R. 21). These three checks form the basis for Specifications 11 2 and 
J, respectively., or the Charge. On 10 November 194.3, -t:,he accused gave, 
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the Q.f!icers• Mess a cheek for $22.88 in paym9nt ot his October O.t'ficars• 
Mess bill (Pros. Ex. 6). This che~k is the basis tor Specification 4 
o:t the Cha.rgs. All of these checks were deposited by the Officers' 
Mess in due course and ware all returned by- the bank with tha notation 
•Not suf'ficient f''Wldstt (R. 21-22). The Of.ticera' Mess ns subsequently 
reimbursed tor all ot the checks b7 the accused (R.· 22, 24)• 

§E•ci!'ieation 5 ot the Char$!• 

Sometime previous to 10 November 1943, (exact date not stated in· 
record) the accused had given First Lieutenant Alvin u. Carlson & cheek 
£or ~o.oo, which, after he deposited. it, was returned unpaid 'With the 
notation •Pay check not in• (R. 32f. On 10 November 1943, Lieutenant 
Carlson called the attention ot the accused to this fact, and the accused 
gave him another check, dated 10 November 1943, payable to A.· M. Carlson 
in the amount ot $40.00 (R • .31J Pros. Ex. 7). This check forms the.basis 
to'l: Specification 5 ot the Charge. On the same dq that he received the 
check, Lieutenant Carlson cashed it at the Post Exchange (R. 28, 31). On 
22 November 1943, the check was returned·to the Post Exchange unpaid 
because ot 1:asut'ficient funds, and the Post Exchange Officer called upon 
Lieutenant Carlson to reimburse the Exchange, which Lieutenant carlson did 

· (R. 28., 31). The Post Eltchange O:tficer would not give the check to 
Lieutenant Carlson but instead gave hinl a reodpt (R. 31). The tollowi.llg 
day Lieutenant Carlson saw the accused a.t the O.f!icers• Mess, told hh 
about the matter, and the accused gave hill a $4().00 check of another 
officer stationed at Midland Anq Air Field, and Lieutenant Carlson 
gave him the receipt he had obtained .from the Post Exchange (R. .31). The 
check given Lieutenant carlson bJ' the accused on that occasion was duly 
paid (R. 32). 

St>ec1!icat:ions6 and 9 of the Charges 

On l November 1943, the accused issued a check for $10.00 payable to 
cash, dated 1 November 194.3 (Pros. Ex. 8). 'Iha check: was issued in 
connection with a poker game and eventu.al.l.y won by Lieutenant Colonel 
'Joseph G. Russell. This check forms the basis of Speci!ication 6 of the 
Charge. On 3 November 1943, also in connection with a poker game, the 
accused gave a check bearing -that date in the amount ot $10.00 p~able 
to Lieutenant Dnor;r B. Brown ( R. 36; Pros. Ex. ll). Lieutenant Brown gsve 
the check to Lieutenani; Colonel Russell in p~t ot a debt (R. 37, 58). 
This check forms the basis tor Speci!ication 9 of the Charge. These 
two checks were cashed by Lieutenant Colanel Russell at the Midland A::rlf13 
Air Field Post Eltchange on the morning o.t 4 November 1943 (R. 26, 58). 
The two checks came back from the National Bank~ Fort Sam Houston on 
or about 16 N~vamber 1943, !lOted that they were not paid because ot 
•Insut'ficient funds• (R. 26). _captain Ralph H. Lockwood, the Post Ex
change 0£ticer, called the accused, and he came b7 and paid the cheeks 
(R. 26). captain Lockwood tore up the checks :in the presence o£ the 
accused and threw them in the waste basket (R.' 26). About two hours later, 

-4-
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Lieutenant Colonel.Rowden called Captain Lockwood and asked about the 
checks. In accordance 'With his instructions, captain Loclarood took the 
scraps ot paper out o! the waste basket., pasted them together., and de
livered them to :Major Brunmund., the Investigating Officer and Trial , 
Judge Advocate (R. 19., :ti). 

1 Specification 7 or the Chargez 

On 5 November 1943., Second Lieutenant Emory B. Brown acquired a check 
made b;r the accused., dated 5 November 1943, in the.amount of $10.001 p~
able to cash, the check being acquired in a poker game(~. 36; Pros. Eit. 
9). On about 10 November 1943., Second LieutenantWilJ.iam Moroz asked 
Lieutenant Brown for a loan and was given this check (R. 34). Lieutenant 
Moroz cashed the check at the O!ticers' Mess (R. 34). This check is the 
basis !or Specification 7 o! the Charge. The check was deposited by' the 
O!ticers' l{ess in due course and returned unpaid with the notation •Not 
sufficient funds• (R. 22). The accused subsequently reimbursed the 
otticers• Mess (R. 22). 

Specification 8 ot the Charges 

On 12 November 1943, the accused made and delivered to First Lieu
tenant :Michael F. Feeney; Jr., a.check~ the amount ot $15.00., dated 
12 November 1943, pqable to cash (Pros •. Ex. 10). The check was either 
given tor a preexisting debt or tor cash {R. 50). This check·torms the 
basis tor Specification 8 o! the Charge. Lieutenant Feeney cashed the 
cheeks at the Otfioers' Mess (R. 50). The check was deposited by' the · 
Ort1cers 1 Mess in due course and returned with the- notation •Not suffi
cient funds• {R. 22). The accused subsequently' reimbursed the O!!icers• 
Mess in the amount of the check(R. 22). 

Specification 10 of the Charges 

On the night of 12 November 1943, there was a poker game in progress 
at the O!ficers • Mess ot Mid.land Arm:, .A.:1r Field, in 'llhich both the accused 
and Lieutenant Colonel Joseph °"' Russell were participants (R. 60). · Sane
time during the course ot the game the accused gave Lieutenant Colonel 
Russell a check in the amount of $35.00, dated 12 NovemJ;>er 1943., payable 
to cash (R. 60; Pros. Ex. 12). Lieutenant Colonel Russell had had possession 
o! two other checks which he had won in a poker game the night before, both 
being issued b-.f the accused, one being for $15.00 and the other .for $10 
(R. 60). In the game ot 12 November 1943., Lieutenant Colonel Russell won 
another Jl0.00 check llhich the accused had made and which was in the poker 

.. game~ Lieutenant Colonel Russell asked the accused to make one check tor 
'the three checks which he held. The accused complied, issuing the check 

for $35.00 (R. 60). This check forms the basis for Specification 10 ot 
the Charge. Lieutenant Colonel Russell cashed this check at the Post 
Eltchange (R.. 58). That same day the other two checks cashed earlier in 
the month o! November b;y Lieutenant Colonel Russell (Pros. Exs. 8, 11) 
were returned unpaid., and the Post Exchange Officer called the accused and' 
asked him if' he had enough money in the bank to cover the $35. 00 check 

- 5 -
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(R. Z7). The accused replied that he did not know, and Captain Lockwood 
said that he would hold the check f'or a d.q to enable h1lll to make it 
good (R. Z7). · The accused did not contact Captain Lockwood the next dq 
so the cheek was deposited in due course (R. Z'I). The accused in his 
voluntar,r statement said that he attempted to contact Captain Lockwood 
but was unable to tind hi.a in (Pros. Ex:. 1). The check was returned by 
the bank unpaid marked •Not suff'ici•nt !unds• (R. Z7), but before it 
was returned, in tact, the same day it was presented to the bank, the 
accused/had le.tt $35.00 µi cash at the Post Exchange to cover the oheck 
in the event it should come back (R. 29, 30; Pros. ,EX. 1..). · 

Speeif'ication 1 of' Additional Charger -

On 24 November 1943, the accused was indebted·to the Elliott Hotel; 
of' Odessa, Texas, in the amount o! $10?.ll.(R. 39)~ The accused regularq 
kept a room at this hotel (R. 41). $45.00 o! the tlO?.ll represented. · 
checks o! lfhich accused was t.he maker wbi..,ch the hotel had cashed and which 
had been returnsd unpaid because of' insufficient f'unds in the accusedts 
bank account (R• .39). The balance ot his indebtedness to the hotel re
presented his hotel bill for room, valet, laundey and long distance 
telephone calls (R. 41). On 24 November 194.3, the accused gave the 
hotel a check tor $1<17.ll in payment or his account (Pros. -Ex. 13). 
Thia check forms the basis f'or Speeif'ioation l of' the Additional Charge. 
The check was deposited by the hotel in due course and returned unpaid 
with the notation •.Allotment not in• and •Not suf'!icient .funds- (R. 40). 
The hotel contacted the wife of the accused, and four or fin days atter · 
the check was ret.urned1 the accused redeemsd·it and paid the hotel (R. 41-
42). 

Specif'ieation 2 or Additional Charge: 

Samtime between l November and 5 November 19431 First Lieutenant 
James R. Saunders came into possession ot a check issued b7 the aocused1 
dated l November 19431 in the amount ot $20.00, and pa;yable•to cash 
(R. 44; Pros. Ex. 14). Lieutenant Sa'Ullders could not remember how he got 
possession of the check but said that it might have been acquired in a 
game and that he probab'.cy' parted with $20.00·at the time he acquired it 
(R. 45). This check forms the basis Qt Speci.tication 2 of' the Additional 
Charge. Sec:ond Lieutenant Carlton G. Wilshere cashed this check for 
Lieutenant Saunders (R. 47). Lieutenant Wilshere deposited the check in 
his bank at Odessa,_Texas, about 10 November 1943, and the check failed 
to clear, coming back with t,he notation •Not sufficient funds• {R. 48). 
Lieutenant Saunders was never called upon to make the check good ( R. 45). · 
Lieutenant Wilshere was reimbursed his $20 (R; 48). ~ whom and when is 
not disclosed. ' 

11'. L. Jafiey, Assistant Cashier of the National Bank or Fort Sam 
Houston, tes,tified in detail as to the status or the accusedts account 
during the month or NOYember, 1943. .The account had originally been · , 
opened on 19 August 19421 had been closed briefly during the latter part 
or December., 19421 but apparentl:y' was open during all or 1943 {R.62). At the 

, 
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beginning or the mc:mth ot November, 1943, the accused had $30.00 ·in b.ia 
account (R. 66J Pros. Ex. 18). During the month he deposited $340.95 
(R. 66). Two ot his depodts were checks, which, in Ti~ of the status or 
bis account and of his previol18 unbusiness-like bandJ1ng of the account,· 

, the bank treated as collection items not im,ediately" giving him credit 
tor the amounts of the checks (R.. 70). One of these checks was receiTed b7 
the bank aa. 2 November, and the accowt was credited nth it on 6 November, 
and the other was received b;r the bank on 8 November, and credited to his 
account on 20 November (R. ?_0-71). During the month ·of November, the 
accused's withdrawals represented b7 checks, amounted to $353.00 (R. 66). 
In additi011, $13.00 was deducted trca his acco·unt, representing serrice 
charges made b7 the bank (R. 66). $1.00 of this amount represented the 
bank,'s charge for permitting his account w go below $200.00,and the 
balance ot $12.00 represented semce charges of 50 cents each made bJ' 
the bank when checks drmm by the customer could not be paid because of 
ineu!ticient tunds (R. 66). Kr. Baile;r confirmed the fact that all of. 
the checks 11hich formed the basis of tlie Specifications (Pros. Exs • .3-14) 
ware returned unpaid because ot the insui'tieiency .of .funds in the accused•s 

. account (R. 87). He also compared the signature on these checks with the 
:' signature card o! the accused (Pros. Eit. 19), and found the signature to be 

·the same (R. 68). A statement coverillg the accused's accoU11t tor the 
:period August 14, 1943, to November 23, 1943, was malled to the accused in 
response to a telegram trca hill an 25 NOTember 1943 (R. 69). On 4 December 

· 1943, the accused Ti.sited the bank and discussed his account with Bailq ' 
and •appeared to be upset as to the condition of the aceounta --(R. 74). 

•., 

The prosecution introduced 1D eTidenee Toluntar,y _sworn statements o! 
the accused, 1D irhich he admitted making and uttering the checks and also 
admitted that t.he;r were returned because ot 1.nsut.tioient tunds (Pros. Exa. 
l-2). He said that in October, 1943, he deposited seTeral checks ginn 
h1:a b:, other people, totaJJ1ng about $115.00, "Which came back about the 
latter part p! October and this threw ot! my balance• (Pros. Ex. l). He 
also said that he mew his balance was •pretty low" at the end of October 
but •didn't have a:q idea what it was• (Pros. Ex. 1). 'He also pointed 
out that he deposited $65.00 in the bank on 2 Jlovember and did not re~· 
ceiTe credit tor it UD.til 6 November and $50.00 on 8 November but did 
not receive credit tor $49.75 (the $50.00 minus a 25-cent service charge) 
until 20 NOTember (Pros. EE. l). He said that he would not have written 

, checks against these items had he known that the bank was not going to 
give him immediate credit !or them (Pros. Ex. l). He admitted withdrawals 
troa the account during the month o! JloTember, other than the checks · 
iirvolved in the trial, amounting to over $300.00 (Pros. Ex.l). 

It was also establiahed that in.addition to checks issued b7. the 
ar.nused during the month of Nonmber which were paid and in addition to . 
the checks which.fora the basis of the Charges, the accused ma.de and 
delivered to Second Lieutenant George E. Van Arsdale, Jr., three cheekll, 
one in the amount o_t $55.00, dated 10 November 1943, one in the amount ot 

-7-



(U) 
$50.00, dated 15 November 1943, and the third in the amount ot $15.00, dated 
16 November 1943 (Pros. Ex:s. 14-17). All o! these checks were given in . 
connection with poker games (R. 54)~ ill of them were returned b;r the bank 
unpaid because of insutticient funds (R. 57). The accused had reimbursed 
Li.av.tenant Van Arsdale to the extent o! about one-third of the total amount 
of the three checks., and Lieutenant Van Aredale bad accepted the accused's 
word for the ~nt. of the balance (R. 57)~ 

4. The defense's case consisted of a briet oral unnorn statement 
aade b;r defense counsel in behalt 0£ the accused, in which it was pointed 
out that the accused is 26 ;years of age, was. a graduate of the Cit;r College 
ot Nn York (1937), had been appointed an .Aviation Cadet 15 Ju:!J 1941, · 
and canmissio:nad a second lieutenant on 16 Januar;r,1942 (R. 77). · It was 
al.so pointed out that checks in the amount of $ll5.00 depo_sited b;r the 
accused in bis account in October had not been paid and that $45.00 ot 
the hotel bill for which the accused gave a worthless.· check in the amount 
of $107.ll represented checks given by the accused to another lieutenant 
as a result ot losses in gambling games (R. 77). It was also said that 
the accused had been \Ulable to obtain the bank statement which was 
mailed to him. although he had tried diligentl;r to locate it (R. 77). 

5. The accused was charged with and found guilt7 of twelve offenses '.; 
involving the issuance ot twelve worthless checks. The evidence o! the 
prosecution and the admission of the accused clearly establish that the 
acc~d did make and utter the twelve checks at the times and places -
alleged in the Speeitications and that when the;r were presented tor 
~tat the National Banko! Fort Sam Houston at San Antonio, the bank 
upon which they nre drawn,, payment was refused becau.se the accused did 
not have su!ficient funds on deposit with that bank tor payment ot the 
checks. 

An exam1 nation ot the banlc' s statement ot the aceu.sed' s account 
during November 1943 (the month during which all ot the checks were 
issued) discloses that except for three days during the mon1;h the balance 
,ru less than the amount of any- one check issued. In !act, it ,ras over
dran most ot the month. lihile he did deposit in that bank during 
November $340.95 yet he gave out other cheoks that were honored so that 
these deposits were consumd withi!I: 24 hours a.fter making them. The 
validity of the accused• s checks depended upon chance and ij; was a ques-

. tion ot whose check got to the bank first. The statement shows 25 
instances during the month when a check was dishonored tor insutf'icient 
hncls. Tho :hlterence is clear and reasonable that he must have knowm 
o! this condition of' his account. · 

It necess~ follows that· all o! the elements ot the 0£,tenaes 
alleged except that of the intent to defraud have clearly been proven. 

It 1a not necess&r7 to show intent to defraud in order to sustain 
a !1nd1Dg of a Ti.elation o! .Articles of War 95 or 96 in the giving of' 
wcrtbless checks. In CM 224286 (1942) Hightower, a cam.ction ot a_ 
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· violation of the 96th .Article of War was su.stailwd notwithstand1 ng the 
!'act that the t1Dd1ngs ot the court expressl.7 omitted •intent to detraud•. 
It was held that the negotiation by- an oftieer ot worthless checks 1dth- . · 
out the intent to detraudwa.s conduct ot·anature to bring discredit upon 
the militarysenice in violation of J.W 96., See also CK 2020Z'/1 :U:cElroy: 
CM 2088701 Moore; CM 2201601 Faulkner. 

The court in retaining in its findings the words •intent to detraud.• 
and •traudulen~ obtain• convicted him not onJ.,- o! conduct ot a nature 
to bring discredit upon the service but also of the canmission ot a 
criminal o!tense involving moral turpitude, that ot passing worthless 
checks with intent to detraud. The addition of these words also inter
jects into the findings a moral turpitude-that warrants thedeter.mina.tion 
ot -mether they. are supported b,- the we,ight ot the evidence. 

General.171 in the civil courts, in order to prove an ottense ot this 
nature evidence is required not only of the passing ot the check b7 the 
accused and its return for insu!ticient .funds or other s1m1Jar reasc:m, 
but also that the accused detrauded or attempted to detraud someone of 
something of value. The case is usually tried in a manner similar to 
one ot obtaining goods under f&l.18 pretenses. Ill order to •J1m1D&te th$ 
necessity of the proot of intent to detraud ma:rr, states as well as the 
District of Columbia have passed statutes which provide that the intent 
to defraud will be presumed trom the aot ot passing the check whieh proves 
to be worthless provided the accused has tailed to make good th• check . 
within a certain number ot dqs attar he is notified that his check haa 
been returned (The District of Columbia Code Title 22-1410 provides !or 
tive days). · 

U the subject case bad been tried under the District o:£ Col'111bia 
Code the accused probably would have been acquitted because he did 
make good all ot the checks involTed within the five days statut017 
limit attar receiving notice ot their dishonor. It it had been tried 
without the aid of such a statute the burden would have been upon the. 
prosecution to show intent to defraud - that is, that the accused in
tended when he passed the checks to defraud the person to when he passed 
them of somsthing ot value. 

This distinction between the elements ot a mil1tary ottense and a 
civil offense involving the passing ot worthless checks is clearl.7 recog
nized in CK 202601 (1935) Sperti where it was held1 

•Apart from precedent and the Manual, the Board 1s of 
opinion that the vie,r that no o!!ense is comitted in pass
ing a bad check unless value ba received for it is too 
strict and would cause untortunate consequences. A. check 
given in pqment o! a pre-existing debt or a gambling debt, 
a check given as a charitable contribution.or as a gi.tt1 
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are all given without valuable consideration in the f!178 
o! the law; ;yet the gi'Ying c! a bad check by an officer 
under aay of the above circumstances would clearly be discredit
able to the military service and would in~ cases be con
duct unbecaning an o!.tieer and a gentl8ll8.ll. Xhe Board and 
The Judge Advocate General have in mar.i;y cases passed con
victions of giving bad checks. in payment of pre-existing debts. 
Among such are CM 195513, Crose, and CMJ91918, Safford. 

An axarn1nation of the eTidenee ~porting th.a findings of the Speci
fioations discloses that the accused procured cash in exchange for his 
checks only in the transactions described in Speci.fications l ($10.00), 
2 ($10.00) and 3 ($10.00), of the Charge. With reference to Speei.fica
tions 6, 7, 8, and 9 o.f the Charge and. Speci.fication 2 o.f Additional 

. Charge the officers who received the cheeks were unable to relate the 
circumstances under 'Which thq were isSU$d. Kost of .the holders came into 
possession o.f them in a poker game. With reference to Speci.fications · 
4, 5 and 10 of the Charge and Specificatim 1 of the .A.~tional. Charge the 
cheeks -...ere given in payment o.f an antecedent debt. The's~t;.facts coupled 
with the immediate p~nt of the checks after receiving iiotice o.f their 
dishaior destroys~ :in!'erence o! intent to defraud with re~rence to 
Spaci.ficati,ons 4, 5, 6, 7~ 8, 9 and 10 ot the Chru.·ge and Specifications 1 
and 2 of the Additional Charge. 

As to the remaining Specifications (11 .2 and 3 ot the Charge), in 
view of their pranpt redemption by the accused when not.Uied of their 
dishonor the YSight ot tha evidence favors the inference that the accused 
did not intend to de.fraud the O.f!icers• Mess out of the money- he ob
ta.ined from that source by means o.f bis checks. 

For these reasons the Board ot Revi811' is of the opinion that the 
record o! uial is leg~ suf'!icient to support the findings of guilty 
of the Charges and ot the Speci!icationa except the words therein. »with 
intent to defraud• and •!raudulentlyt' wherever they- appear. 

6. The records of the war Department show the accused to be 'Z/ 
years ot age. Born o.t foreign born parents iJ1 Long Island he graduated 
fraa Far Rock~ High School. (193.3) and City College of New York (1937). 
Be is able to speak Italian nuently. His heme address is in Bronx, 
New York. He was employed as a Junior accountant tor 15 mOl'lths and for 
7 months managed his father I s business - the nature ot which is not 
disclosed. He entered the serrl.ce 14 October 1940, served as a compaey 
clerk, an.armament and tlying student and was conmissioned second 
lieutenant 16 JenU/Jry' 1942. He attended Aerial Navigation School tor 
!our months in 1943 but did not graduate because of academic deficiencies. 
He reeen~ married and is accused of failing to adequate~ prmde tor 
bis .Ue. 
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7. The court was lega.J.ly constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trial. 
In the opinion or the Board o! Review the record o! trial is legally 
sufficient to support the findings of guilty or all of the Charges and 
Specifications except the words •intent to defraud• and •fraudulentl.y1' 
'Wherever they appear and the sentence and to warrant con!irmation of the 
sentence. A sentence of dismissal is authorized upon conviction of 
vio1ation or .Article or War 96. 

JI~~ . 
~ Judge Advocate 

Judge Advocate 
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1st Ind. 

Yfar Depi.rtment., J.A.G.O. . 1 MAR 1944 - To the. Secretary of War. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Bos.rd of Review in the 
case of Seccnd Lieutenant Joseph Vergara (0-434821), Air Corps. 

2. I concur in the opinion of the B09.rd of Review that the 
record of trial is legally sufficient to sipport the findings of 
guilty of all of the Charges and Specifications except the words 
11with intent to defraud" and "fraudulentlyll wherever they appear 
therein, and the sentence and to warrant con.f'innation of the sentence. 
I recoil!lliend that the sentence be confirmed but that the forfeitures 
be renitted and that the sentence as thus modified be 09.rried ~to 
execution. 

3. Inclosed are a draft of a_ letter for your signature., trans
mitting the record to the President for his action, and a fonn of 
Executive action designed to carry into effect the recommendation 
nereina.bove nade, should such action meet with approval•. 

~Q-~o-·, 

Myron c. Cramer, 
1"3.jor General, 

3 Incls. The Judge Advocate General. 
1 - Record of trial . 
2 - Dft. ltr. for sig. S/w 
3 - Form of Executive action 

. ' 
(Findings disapproved in part in accordance with recommendation 
of The Judge Advocate General. Sentence confinned bJ.t forfeitµres 
remitted. G.C.M.o. 196, 25 May 1944) 
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In the Office of The Judge Advocate · General 
wa.shington., n.c. 

80 MAR 1944 · 

SPJGH 
C'..,! 249009 

UNITED STATES SOUTBEfu~ CA.LIFORNIA SECTOR 
"l'iESTERN DEFENSE COMMAND 

v. 
Trial by G.C.l!.; convened at 

second Lieutenant OKEY J. san Diego., california., 24 January 
PEMBERTON ( 0-1300373)., 1944. Dismissal and total for-
Infantry. feitures. ~ 

OPDUON of. the BOARD OF REVIEW 
DRIVER., O'CONNOR and LOTT.alEOS., Judge Advocates. 

- - - - - - - -\- - - - - - - -
l. The record of trial in the case of the officer named above has 

been examined by the Board of Review and ;the Board submits this., its 
opinion., to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifi-
~~ = . . 

CHARGE I: Violation of the 85th Article of '\Tar. ,, 

Specification: In that Second Lieutenant Okey J. Pemberton, 
company G, 140th Infantry, was, at Otay, california, on or 
about 10 January 1944, drunk while on duty as officer of the 
day, Company G, 140th Infantry• 

. - . 
CH.A,RGE II: Violation of the 96th Article of war. . . 

Specification: In that Second Lieutenant Okey J.• Pemberton, 
Company, G, 140th Infantry, while on duty as officer of the 
day, having received a lawful order, from colonel o. E. 
Trechter, to inspect all observation posts during each 
&Ua.r<i shift, the said Colonel Trechter being in the execution 

' of his off~ce, did, near Otay, california., on or about 9 and 
lO January 1944, fail to obey the same. 

1 

CHARGE III: Violation of the 94th Article of war. 



(18) 

Specii'ication: In that Second. Lieutenant Okey J. Pemberton, 
Company G., 140th Infantry., did., at Chula Vista, california, 
on or about 10 January 1944., knowingly and willfully apply 
to his own use and benefit., 1942 i-tcn Willys truck, Number 
·.1-203051.38, of a value of about $75.3.50 property of the 
United States., furnished and intended for the military service 
thereof. 

He pleaded not guilty to and was found guilty of all Specifications and 
Charges. He was sentenced to dismissal and total forfeitures. The 
reviewing authority approved only so much of the finding of guilty of 
the Specification., _Charge III as involves application to his own use and 
benefit of a ~overnment vehicle valued at $550 under the circurnstances 
as alleged., approved the sentence ai1d forwarded the record of trial for 
action ·under the 48th Article of. v.rar• 

.3. The evidence for the prosecution shows that from 5:.30 p.m. on 
9 January to 5 :JO p.m. on 10 January 1944., accused., an officer of Company 
G., 140th Infantry Regiment., was on duty as officer of the day ·of that 
company. captain 1'fillia.ni R. carter was company commander and Colonel o. E. 
Trechter was regimental commander. Four officers of the company, including 
accused., took turns as officer of the day. It was ~ustomary for the of
ficer of the day to be appointed on the day that he was to go on duty and 
for t,he appointment to be posted on the board. Standing operating pro
cedure (Ex~ A)., promulgated on 21 October 194.3 by order of Colonel Trechter., 
was still in force., and had been read by all.officers. It required the 
officer of the day to make at least one complete and thorough inspection 
of each observation post during each relief. The observation pt:>sts to 
be inspected by the officer of the day of Company G were No. 28 and No. 29. 
Company G was stationed at Camp Weber., Otay., california. Both observation 

· posts were southwest of camp "I[eber and about six and eight miles away 
respectively. Chula Vista was about three and a half miles north of camp. 
The officer of the day was also required to visit a c·oast guard station 
at Coronado between 10:00 p.m. and 5:00 a.m. A Government jeep., vmich 
captain carter estimated to be· v,orth a.bout $550., was furnished- to the 
officer of the day for use in the perfopmance of his-duties (R. 4-8, 
27-29., 31., 44). . . 

Private Bernard ,,baley., with jeep No. W-20.305138., was assigned 
as driver for accused while on duty as officer of the day. He -vrent on 
duty.at 6:00 p.m. on 9 January and first saw accused·at 8:00 p.m. 
They proceeded to the Flores Cafe on the way to the observation posts 
and arrived at about 8:JO. Accused instructed 11.naley to stop., and 
entered the cafe. Accused caine out in about a half-hour and they pro
ceeded to Imperial Beach (near observation post No. 28). At the suggestion 
of accused they entered a cafe there., where they remained from about 9:30 
p.m. to about midnight. lmaley drank some beer., and accused drank mixed 
drinks and beer. From the cafe., they returned to camp, 'Where they 
remained about .15 minutes. No official duties had been performed up to 
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that time. Upon leaving camp, they proceeded to Chula Vista,where ac
cused left the jeep ruid entered an apartment at about 12:45 a.m. After 
about two hours Ylhaley got cold and lmoclced at the door o:t the house ac
cused had entered. Accused came to the door, without any trousers on, 
and asked Vlhaley to wait 15 minutes. Accused then instructed Whaley to 
go check the observation posts. -"iihaley proceeded to both observation 
posts. in the jeep and then returned to the apartment at Chula Vista• .t 
Accused invited 1\haley in, and he remained about an hour -with accused and 
a woman. He and accus~d returned to camp, where they arrived at about 
'7:00 a.m. At this time the tongue of accused "seemed thicker• and 
l1118.ley- was of the opinion that he was drunk (R. 6, 17-23). 

At about 10:00 a.m. on 10 January accused called the driver and 
wanted to inspect the observation posts.· They ,rent back to the Flores care 
in the jeep. Each had two beers there and they then "checked OP 28 and 2911 
at about-11:00 and 11:30 a.m. They returned to camp about noon. About 
1:00 p.m. they went back to "this girl's house" at Chula Vista, where ac
cused remained from about.1:.30 to aoout 2:.30 or 3:00 p.m. Accused then 
called Tihaley in, and they remained there m.th the girl until about 5:30 p.m. 
'!be three drank. about a quart o:t w.i.ne. 1''1len they left the house in Chula · 
Vista, accused was, in the opinion of 11haley, drunk. His tallc •seemed 
thicku and his eyes were red; but he nwasn•t too noisy"• On returning to 
camp, accused left the jeep in front of the Qfficers• quarters. captain 
carter did not give accused permis"sion to go to Chula Vista while on duty 
as officer of the day (R. 23-26, 37). 

captain Carter and First Lieutenant Regis R• Limoges saw ac
cused at noon mess on 10 January, and he appeared to be in a normal 'con
dition at that time. Later, about 6:00 p.m., captain Carter, Lieutenant 
Limoges and First Lieutenant Eugene D. Tye saw accused at camp. All three 
were of the opinion that accused was drunk at that time. His ngait was a 
bit unsteady", his hat was ".knocked over on the side of his head", and he 
had· a smea.r of lipstick on his right cheek. His speech was incoherent, his 
pupils were dilated, his eyes "bleary" and his face flushed. When captain 
Carter asked accuse_d where he had been., he at first claimed he had been 
"hanging around· the quarters and OP's", then stated he had been where he 
"God-damn pleased0 , and asked to be let alone. He remarked that he did not 
want to be an officer, but wanted to be a private. Accused made indecent 
remarks and was disrespectful in his conversation with captain Carter. On 
cross-examination the three officers stated that, Vihen sober, accused 
-was a good officer or 'none of the best" (R. 32-48). 

Enlisted men on duty at observation posts No. 28 and No. 29, in 
six hour reliefs, from 6:00 p.m. 9 Janual"Y" to midnight, from midnight to 6:00 
a.m. 10 January, and .from noon 10· January to 6:00 p.m., testified that ac- · 
cused did not visit the observation posts during their tours of duty 
(R. 8-17). . 

4. Accused testified that he had been in the Army al.most seven yea.rs, 
was in foreign service most ·or the time, and did not drink much. · After · · 
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completing the course in officer candidate school, he y,as assigned to a 
colored regiment, was "sort of disg-J.Stedn because of prejudice., and began 
drinking na little bit"• After coming to the 140th Infantry he had some 
trouble at Barstow., California., and was trj,ed'by court-martial.. Afterward 
he tried to get transferred., because in.his company he was reminded of his 
former trouble five or six times a 'W8ek. He would receive a week•s re
striction every time he would happen to nstep out o.f line just a little 
bit•. The 140th Infantry is a National Guard "outfit" from Missouri., and 
the officers are "hOO',-town boys all toe;ether". Accused did not get abng 

. with them, had his "hands tied",. and "got to drinkingn. He stated: "I am 
sorr.r I couldn•t. get out of the regiment because I know I can soldier. 
know I am a good soldier and I can do my duty. I couldn't do my duty here 
..because my_ superior., would not let me" (R. 49-51). 

Ch Saturday night., 8 January, accused was on pass, and was drinking 
"quite .a bit". He returned to camp at about 1:30 p.m. on Sunday, 9 Janu
ary., and in about .'.30 minutes obtained permission to go to Chula Vista. He 
continued drinking on Sunday. When he Ntu..,ied to camp from Chula Vista 
.about 5:00 p.m. he found .that he was going on duty as o.f:f'icer of the day, was 
feeling his drinks, and "just continued on drinldng"• He entered upon his 
duties as officer of the day at 5:30 p.m. Accused had been officer of the 
day before, understood the duties, and knew where the observation posts we1·e 
located. He knew that as a part of the routine duties of the officer of the 
day he was supposed to visit each observation post., but must have "skipped n 
that part of the written order. He visited both outposts at about 11:00 a.m. 
on ~O January. Tha.t was his only visit (R. 50-5.'.3) • 

5. ·. The evidence shows that accused., 
,. 

an officer of Company G., 140th 
-

Infantry Regiment, stationed at camp Weber, califol'nia., left the camp on pass 
on Saturday., 8 January 1944. · He returned at about 1:30 p.m. on 9 January., 
and in about 30 minutes obtained permission to go to Chula Vista., +ocated 
about three and a half miles north of Camp Weber. Accused was drinking 
while on pass and also on Sunday. When he returned to camp £ran Chula 
Vista about 5 :00 p.m. he learned that he was to be on duty as officer of 
the day of Company G for 24 hours, beginning at 5:30 p.m • ., 9 January. He 
entered upon his tour of duty at that time. · 

The officer of the day was required under st'lnding operating 
- 'procedure promulgated by order of Colonel o. E. Trechter., the regimental 

col!l!Ilailder, to inspect two observation posts, located respectively about 
six and eight miles soutt,Lwest of the camp, during each relief. The men 
stationed at the observation posts were on duty six hours in each relief. 
Accused had served as officer of the day on other occasions and understood 
the duties. There was a~signed to accused for :1is use in performance 
of his duties, an AJ;my v~hicle., a jeep, No. W-20305138., operated by . · 
Private Bernard 'Mlaley. 

At about 8:00 p.m. on 9 January accused went toward the obser
vation posts in the jeep,! stopped at the Flores Cafe for about a half-hour., 
proceeded to Imperial Beacg., near one of the observation posts, and entered 

,+ , 
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another ca!e at about 91.30 p.m. IIe remained there until about n:icnight, 
drinking, an:i then returned to camp. He then went to Chula Vista in the 
jeep,· arriTed there about 12145 a.m. on.10 January, and entered a woman's 
apartment, where he remained. until· nearl.J" 7: 00 a.m. • While there he in
structed Whaley to go check the observation posts, 'Which Whaley did. They 
returned to camp at about 7100 a.m., at which time accused was druDk in 
the opinio~ of the driTer. · 

A.t about lOaOO a.m., accused called Private Whaley again and they 
returned to the Flores Cafe, accused had two beers, end they proceeded 
to the obserTation posts, which accused inspected at about ll&OO a.m. 
They returned t.o camp, an:i at about 1100 p.m. went back to the girl's house 
at Chula Vista in the jeep. Accused appeared to be in a normal condition 
at noon mess~ J.ccused remained at the girl I s house in Chula Vista from 
ab.out 1:30 p.m. until nearly 5:30 p.m.., when he returned to camp. While 
in Chula Vista he drank some wine, and 1¥hen he left there accused was, in 
Whaley1s opinion, drunk. Three officers 'Who observed accused at about 
6100 p.m. were of the opinion that he was drunk, and noted that his •gait 
was ·a bit unsteady", his speech -was incoherent, his eyes were "bleary" and 
his face flushed. Accused did not inspect the. obserntion posts> except 
one time, about 11100 a.m.· on 10 January. 

The evidence shows. beyond reasonable doubt that accused was drunk 
while. on duty as officer or the day, failed to obey a standing order to 
inspect the obse~ation posts qur~g each relief, and knowingly- and will
fully applied the jeep to his own use and benefit by- going in it to Chula 
Vista for his personal ends, all as alleged in the three Specifiu.tions. 
The findings, of guµ.ty ·of all Specifications and Charges are sustained. 

6. '.lh~ accused is 29 years· of ·age. 'The records of the Office of The 
Ad.jut.ant General show his service as follows: .Enlisted service 12 October 
1934 to 23 December 19.36 and from 1 September 1939; appointed temporary 
second lieutenant, Army of the United States, from officer candidate school, 
and active duty, 18 November 1942. 

, 7~ The court was legally constituted. No errors injuriously a:f'fect
il).g the substantial rights of the accused were cOllllllitted. during the trial. 
The Board of Review is of the opinion that the record of trial is lega.lly 
sufficient to support the findings of guilty and the sentence and to war
rant_ confirmation of the sentence. Dismissal is mandatory upon conviction· 
o£ a violation in time of war of the 85th .A.rticle of War and is authorized 
upon conviction of a violation of the_ 94th or 96th Article of war. 

, Judge .A.dvocate 

, Judge A.dvocate 

, Judge Advocate 
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1st Ind. 

War Department, J.A.G.O., 1 l APR 1944 - To ·the Secretary ·of War. 

1. Herewith transmitted for the action of the President are the record 
of trial and the opinion of the. '.Board of ReTiew in the case of Second 
Lieutenant Oke7 J. Pemberton (0-1300373)., Infantry. 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally sufficient to support the findings of guilty and the sen
tence and to warrant confirmation of the sentence. The accused, while on 
du-cy as officer of the day, was drunk (Chg. I)., failed to obey a standing 
order to inspect t1ro observation posts during each six hour relief (Chg. II)., 
and wrongfully applied to his own use a Governnent jeep by using it for a 
personal trip (Chg. III). One previous conviction by general court-martial 
of being drunk and disorderly in uniform in a public· place on two occasions, 
in violation of the 96th Article of War., was considered by the court.' The · 
Staff Judge Advocate in his review states that Colonel Trechter in his for-

. wardiri..g indorsement stated that accused is not amenable to discipline., that 
efforts to rehabilitate him have failed because of persistent drinking, and 
his record with his orgarrl zation is one of unreliability. I reccmmend that 
the sentence to dismissal and total forfeitures be con.firit.ed., that the for
feitures adjudged be remitted, and tnat the sentence as thus modified be 
carried into execution. 

3• Inclosed are a d~aft of a letter for your signature, trar..smitting 
the record to the President for his action, and a form of ExecutiYe action 
carrying into effect the recommendation made aboTe. 

~ . ....~ c,,-·---·---
:Myron C. Cramer, · 

Major General, 
!he Judge Advocate General. 

3 Incls. 
Incl. 1-Rec. of trial. 
Incl. 2-Drft. ltr. for sig. S/',V. 
Incl. 3-Form of Action. 

(Sentence confinned but forfeitures remitted. G.C.M.O. 223, 29 May 1944) 
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WAR DEPARTME?IT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washineton,n.q. 

SPJGN (23) 
CM 249015 

24 FES 1944 
U N I T E D S T AT E S ) HAMPTON ROADS 

) PORT CF EMBARKATION 
v. ) 

) Trial by G.C.M., convened at 
Private J.~~ FERGUSON, ) Newport News, Virginia, 6 
JR. (34640459), Company ) January 1944. Dishonorable 
c, Hampton Roads port of ) discharge and confinement for 
Embarkation Replacement ) life. Penitentiary. 
Pool. ) 

REVIEW by the BOARD OF REVIEW 
LIPSCOMB, SLEEPER and GOLDEN,Judge·Advocates 

1. The record of trial in the case of the soldier named above has 
been e..xBmined by the Board of Review. 

2. The accused l'f88 tried upon the following Charge and Specification: 

CHARGE: Violation of the 92nd Article of War. 

Specification: : In that Private JA1:ES FERGUSON, ..lR., Compaey- "C", 
Hampton Roads Port of Embarkation Replacement Pool, Camp 
Pe.trick Henry, Virginia, then Shipnent Number 0016-E, Camp 

/Patrick Henry, Virginia, did, at Camp Patrick Henry,Virginia, 
on or about 10 December 1943, lrl.th malice aforethought, 
willfully, deliberately, feloniously, lml.awfully, and with 
premeditation, kill one Private JAliES WHIGHAM, Shipment 
Number 0016-E, Camp patrick Henry, Virginia, a human being, 
by 8hooting him with a rifle. 

F.e pleaded not guilty to and m.s foU!lO guilty of the Charge and the Speci
fication. He was sentenced to be dishonorably discharced the service, to 
forfeit all pay and allmrances due or to become due, and to be confined at 
hard labor for the tern. of his natural life. The revienng authority ap
proved the sentence, designated the United States Penitentiary, Lewisberg, 
Pennsylvania, as the place of confinement and forwarded the record of trial 
for actio~ under Article of War 50!-. At the same time the reviewing author
ity concurred in the recon:anendation for clemency which was signed by all 
members of the court and by both the counsel for the prosecution and the 
counsel for the defense. 

3. The evidence for the-prosecution shows that on 2 December 1943, 
the accused was a member of Company C,·379th Engineers, then stationed at 
Camp Shelby, Mississippi. The deceased, Private James Whigham, was a member 
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of the same u.l'lit. Up until that date., the accused and the deceased had 
been good friends. On 2 December 1943, the accused arxl the deceased be
came involved in a dispute over some whiskey and the deceased beat 
the accused in the face with his fists (R. 13., 14). 

On the following day, 3 December, the organization to which the 
accused and the deceased belonged entrained for Camp Patrick Henry, 
Virginia, arriving there on 5 December 1943• On 9 December 1943, overseas 
shipment numbers were assigned, and the organization was scheduled to 
move out the follcming morning., 10 December., at six o• clock. The accused 
and the deceased were with the organization, and no further dif'i'iculties 
between than had been observed. They were quartered. in the same barracks, 
T-8-103., the accused's bunk being at the rear end of the barracks and 

'the deceased's being near the front end (R. 14-16). 

Between eight and rJ.ne o•clock on the night or 9 December 1943., 
the deceased went to the rear end of the ba1Tacks where the accused's bunk 
was located and renewed the controversy over the l!hiskey, and then beat 
the accused severely 'With his fists, badly lacerating his upper lip. Three 
men restrained the deceased., who stated his intention of 'Whipping the.ac
cused each time thst he saw him until the accused paid him five dollars. 
The deceased was not observed to be armed. No resistance was offered by 
the accused on either occasion. Immediately !ollowing this occuITence, 
accused reported at a nearby dispensary in a "depressed", •nervous• and 
"anerytt state, seeking medical aid for his lip. Further treatment being 
necessary, the attendant at the dispensary sent the accused to the Station 
Hospital where a vertical split in his upper lip was sewed up. Captain 
Clarence F. Schweigert, the medical officer at the hospital who attended the 
accused, testified that the accused arrived at the hospital at about 9s45 
o•clock and that at that time the accused "was perfectly calm., cool, col
lected. He expressed no anger, made_no threats. His motions were co
ordinated. He talked sensibly. He answered m:, questions freely * * * I 
did not smell any alcohol whatsoever on his breath". The accused returned 
to the dispensary about ten o'clock, asked the way to his barracks, and 
lef't (R. 14-16, 19-21., 23-25). · 

At about midnight a poker game was started in Barracks T-8-103., 
in which;deceased played. The game was played on a blanket epread on the 
floor alongside of the deceased's b\ll'lk, near the front door of the bar-

. racks. There were seven players in the ga'lle. The deceased was lying on 
the floor leaning against his bunk, facing the rear of the baITacks. 
Afte~.the game had been in progress about three-quarters of an hour, there 
was a warning shoot "Look ~tl", a shot was fired and the deceased pitched 
forward.,. rolled over twice and came to rest on his back. The accused was 
observed moving down the hallway toward the back door of the .barz:acks~ 
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dropping a rifle midway of the ban-ac~s. Medical aid was summoned. · A 
medical officer from the dispensary arrived, follO'lfed closely by a 
medical officer from the Station Hospital. The latter pronounced the 
dec~.sed dead. An autopsy was performed the following day, 10 December, 
and the cause of death was determined to have been a gunshot wound 
through upper chest and heart. The bullet was recovered from the floor 
(Pros. Ex. 9), the jacket the deceased was wearing at the time of the 
shooting was examined, and from the angle of the projectile's entry into 
the floor and the gas burns and lack of powder burns on the jacket it 
was stated that the rifle was fired at appro::rl.mately five feet from the 
decea.sed. Immediately .folloltlng the shooting, the accused went to the 
orderly roan office and there, after being duly advised as to his rights 
under Article of War 24, nade a written statement admitting the shooting. 
Eight days later, on 18 December, and again after being duly advised ai, 
to his rights under Article of War 24, he made a SW'orn detailed written 
statement admitting the shooting {R. 4, 6, 1, 9, 17, 22-23, 27, ~-31; 
Pros. Ex:s. 7, 8). 

4. The accused, after being fully advised as to his rights with 
respect to testifying, making an unswom statement or remaining silent, 
elected to testify in his own behali'. lie gave a brief review of his 
history. He was born at Fair Forest, South Carolina and is thirty-one 
years of age. He attained the sixth grade in school, and then went to 
work at the age of "eighteen or nineteen". For six years prior t.o his 
induction into the Arnv on 26 December 1942, he worked for Fair Forest 
Finishing Company, in his home town. After completing basic training, 
hg was sent in April 1943 to Camp Shelby, Mississippi, where he became a 
member of pompany c, 379th Engineers. The deceased, Whigham, was a member 
of Company C when the accused joined it. Accused became acquainted lfith 
Whigham at that time. en 2 December 1943, accused and Private Missick 
,1anned to buy some whiskey from anothef soldier in the same battalion. 
Deceased urged accused not to buy th~·wltj.~key, stating that he had a 
quart, a."ld saying "Come on \lp and drink_ ~th me11 • Accused thereupon accom
pa.'lied deceased to the barracks where tney.both were billeted, and they 
drank together, and passed'the bottle around to the other soldiers who 
were present. Deceased left the barracks. Whi;t.e he was out further drinks 
were taken from the bottle, which was in. accused ts possession. When de
ceased returned 11he asked me where was his liquor•, and upon finding the 
bottle almost empty "he told me to give him five dollars11. Accused re
plied that he did not owe deceased five dollars, but .in an effort to 
placate the deceased he offered to go out and buy some whiskey. Deceased 
became enraged and attacked the accused, beating him with his fists. No 
further trouble ensued between the accused and the deceased until the 
night of 9 December 1943, when the accused was lying on th~ floor by his 
bunk.where·a dice game was in progress. The deceased came up, demanded 
five dollars and while the accused was lying on the floor, beat him 
severely with his fists. Accused offered no resistance. After the 
beating, accused '!ent to the latrine and washed his face, and was about to 
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retuni to the barracks when Private Jennings wanied hill!. not to reenter t~e 
barracks, saying that the deceased 11 had a bayonet in there" and was going 
to kill the accused. Accused then went to the dispensary, and the 
attendant there sent him to the Station Hospital to have his lip sutured. 
Accused remained at the hospital about half an hour and then returned to 
the dispensary to obtain directions to his barracks. Accused was afraid 
to return to the barracks and so he went instead to the latrine, where 
he 11got a bullet from a boy". He then entered a barracks which he 
t~ought ns his O'Wll, but discovered it was not. He then walked over to 
his own barracks "and went in the.re; and shot him"• Accused was asked
,.,_.fuy did you shoot Whigham?• to which he replied "He was going to kill 
me". Accused testified that following the shooting he went to the orderly 
roan "to give myself upn. On cross-examination accused was asked why, 
if he was afraid of Whigham, he did not take the matter up with his com
pany commander, to which he replied "I don•t know, sir" (R. 33-38). 

Two medical officers from the Station Hospital were called by 
the defense. One of them testified that he attended the accused at the 
hospital at about 9145 on the evening of 9 December, and that he sutured 
accused's lip, taking three stitches. The other testified that accused 
was admitted to the hospital on the morning of 11 December and remained 
in the hospital twelve days tmder surgical care while his lacerated lip 
was being treated (R• 39, 40). 

First Lieutenant George w. Moorehead, a witness for the defense, 
identified a written statement by Captain Belote, accused's Commandine 
Officer, attestine to accused's previous good conduct and character 
(R. 40; Def. Ex. B). . 

5. The accused is charged with murder. The Specification alleges 
that the accused "did*** with malice aforethought,· willfully, delib
erately, feloniously, unlawfully, and with premeditation kill ;n- * *" the-· 
deceased by shootiri.g him with a rifle: ·In order to detennine the legal 
sufficiency of the evidence to support the finding of guilty under this 
Specification, it is necessary that the evidence support the conclusion 
that the accused killed the deceased with malice aforethought. 

. .Murder is defined as"** *the unlawful killing of a human being 
with malice aforethought". The word· "unlawful" as used in this definition 
means "* * * without legal justification or excuse". A justifiable homi
cide is "A homicide done in the proper performance of a legal duty***"• 
Furthennore, an excusable homicide is one "* * * which is the result of an 
accident or misadventure in doine a lawful act in a lawful mannet or which 
is done in ·self-defense on a sudden affray, * * *"• The definiticin of . 
murder requ:tres that the death of the victim "* * * take place within a 
y~ar and a day of the act or omission that caused it, * * *" (M.C.M. 1928, 
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par. 146 a). It is universally recognized that the most distinguishing 
characteristic of murder is the element of "malice aforethought". The 
authorities, in explaining this term Have stated that the term is a 
technical one and that it cannot be accepted in the ordinary sense in 
which the terms may be used by the layman. In the famous Webster case., 
Chiet Justice Shaw explains the meaning o:t malice aforethought as follows: 

"***Malice, in this definition, is u8ed in a 
technical sense., including not only _anger., hatred, and 
revenge, but every other unlawful and unjustifiable 
motive. It is not confined to ill-will towards one or 
more llldividual persons, but is intended to denote an 
action flowing from any wicked and corrupt moti"Ye, a 
thing done malo animo, where the fact has been attended 
with such circumstances as carry in them the plain indi
cations of a heart regardless of social duty, and fatally 
bent on mischief. And therefore malice is implied from 
any deliberate or cruel act against another, h<Mever 
sudden. · 

* * * "***It is not the less malice aforethought, within 
the meaning of the law, because the act is done suddenly 
after the int~ntion to com."Dit the homicide is fonned; it 
is sufficient that the malicious intention precedes and 
accompanies the act of homicide. It is manifest, there
fore, that the words •malice aforethought,' in the 
description of murder, do not imply deliberation, or the 
lapse of considerable ti~ between the malicious intent 
to take life and the actual execution of that intent., but 
rather denote purpose and design in contradistinction to 
accident and mischance" (Commo!YWealth v. Webster, 5 Cush. 
296; 52 !.~. Dec. 711). 

Similarly, the Manual for Courts-1Tartial defines malice afore
thought as follows: 

"Malice aforethought. - Hallee does not necessarily 
mean hatred or personal ill-'rlll toward the person killed, 
nor an actual intent to take his life, or even to take 
anyone's life. The use of the word •aforethought' does 
not mean that the malice mu.st exist for any particular 
time before conmission of the act, or that the intention 
to kill must have previously existed. It is sufficient 
that it exist at the time the act is coJ!l!llitted. (Clark) 

"Malice aforethought may exist when the act is un
premedJtated. It may mean any one or more of the following 
states of mird preceding or coexisting with the act or 
omission by which death is caused: An llltention to cause 
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the death of, or grievous bodily ham to, any person, 
whether such person is the person actually killed or not 
(except when death is inflicted·1n the heat 0£ a sudden 
passion, caused by adequate provocation)j knowledge that 
the e.ct lfhich causes death will probably cause the death 
of, or grievous bodily harm to, any person, whether such 
person is the person actually killed or not, although 
such knowledge is accompanied by indifference whether 
de.:1.th or grievous bodily. harm is caused or not by a 
wish that it may not be causedj intent to commit arry 
felony.** *11 (M.c.y., 1928, par. 148 !)• 

. The uncontradicted evidence shows that the accused shot and 
killed the deceased at about 12:45 a.m. on 10 December 1943, the deceased 
dying almost instantly. It is equally clear that _this homicide was un
lawful in that it l'l'a.S without legal justification or excuse. Further, an 
analysis of .the evidence reveals ample proof to sustain the finding that 
the ld.lling was done with malice aforethought. It is undisputed that a 
period of approximately four hours elapsed between the time 'When the de
ceased beat the accused on the evening of 9 December and the time 'When the 
accused shot t.lie deceased in the early morning of 10 December. Under the 
controlling authority quoted above there can be no doubt that this was an 
ample "cooling off" period. That the accused did in fact cool off is 
indicated by the testimocy of captain Schweigert that when. the accused came 
to the hospital at about 9:45 on the evening of 9 December he "was per
fectly calm, cool, collected". 

. . 

The only defense or excuse asserted by the accused for his act 
is that he was afraid that the deceased would kill him. That the evidence 
in the instant case does not support the right of self-defense is quite 
clear. The principles excusing a killing on the ground of self-defense are 
stated in the.Manual for Courts-Martial, 1928, at paragraph 148a, as 
follows: ' · -

"* * * To excuse a killing on the ground of self-de.f'ense 
upon a sudden affray the killing must have been believed 
on reasons'ble grounds by the person doing the killing 
to be necessary to save his life or the lives of those 
whom he was then bound to protect or t.o prevenii gteat . 

. bodily harm to.- himseli' or them. The danyer must be 
believed on reasonable grounds to be imminent, and 
no necessity will exist until the person, if notTn · 
his own house, has retreated as far as he safely can• 

. To avan himself of the right of self-defense the per
son doing the killing must not have been the aggressor 
and intentionally provoked the difficulty; but if after 
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provoking the fight he withdraws in good faith and his 
.adversary follows and renews the fight, the latter be
comes the aggressor" (underscoring supplied). 

Under the principles stated in this excerpt it i s obvious that the excuse 
of self-defense is not available in the instant case. · 

6. No question was raised as to the sanity of the accused. His 
record in the Army has been good, as evidenced by the highly -commendatory 
letter and request for leniency from his caronanding officer. His in
telligence appears to be average. His testimony is clear, and his answers 
to the questions propounded, both on direct and on cross-examination, 
were responsive. 

7. The accused is Jl years of age. He was inducted into the ser
vice at Fort Jackson, South Carolina, 26 December 1942 with no prior 
service. 

8. The court was legally constituted. No errors injuriously a.ffect
ine the substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review, the record of trial is legally 
sufficient to support the finding of guil:w and the sentence. A sentence 
of death or of imprisonment for life is mandatory upon a conviction or 
murder,. in violation of Article of War 92. Confinement 1n a penitentiary 
is authorized by Article of war 42 for the offense of murder, recognized 
as an offense of a civil nature and so punishable by penitentiary con
f1nement under Sections 27) and 275 of the Criminal Code of the United 
States (18 u.s.c. 452, 454). 

~t.~ ,Judge Advocate 

~ ,Judge Advocate 

~~1,i;a:;;:~~=,,.~-~._..._,_.................-~~-.,-=~·~Ju~ge Advocate 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General · 
Washington, D. C. (31) 

-~ 

SPJGV 
CM 249057 

UNITED STATES 

v. 

Private RUSSELL C; GOULD 
( 20901967) , Headquarters 
Battery (Headquarters Bat
tery, Enlisted Cadre Pool) , 
Antiaircraft Artillery 
Training Center. 

22 FEB 1944 

) ANTIAIRCRAFT ARTILLERY TRAINING CENTER 

l Trial by G.C.M., convened at 
Camp Haan, Ca-lifornia, 14 and 
15 January 1944. Dishonorable ~ discharge and confinement for 

) three (3) years and six (6) 
) months. Disciplinary Barracks~ 
) 
) 

HOLDING by the BOARD OF REVIEW 
TAFPY, KIDNER and RIVF.S, Judge Advocates 

1. The record of trial in the case or the soldier named above.has 
been examined by the Board or Review. ·• 

2. Accused was found guilty of larceny or (a) one Waltham wrist watch, 
value about $35, the property of Mrs. Earl G. Brown {Spec. 1 of the Charge), 
(b) one Bulova wrist watch, value about $40, the property or Warren R. 
Anderson (Spec. 2 or the Charge), (c) one Falcon camera, value about $17.50, 
the property ot Corporal Bernard R. Mazzpni (Spec • .3 of the Charge), and {d) 
one Royce waterproof wrist watch, value about $50, the property of Private 
Robin C. Wildey (Spec. 4 of the Charge). The watches and the camera were 
received in evidence (Exs. 1, 2, 3, 4). 

The evidence adduced to support the value alleged in Specification 1 
or the Charge is substantially as follows: 

Sergeant Earl G. Brown, husband of Mrs. Earl G. Brown, owner of the 
watch, stated that he bought the watch through the Post Exchange in Alaska, 
that he paid $27 for it, that it was valued at $35 or $40 regular retail, and 
that it was not in workable condition at the time it was stolen (R. 12, 14). 
Mrs. Brown stated that the watch was purchased 30 September 1941 and that it 
had not been keeping good time for a couple of months prior to the time she 
missed it (R. 16, 17, 18). It does not appear that Sergeant. Brown was quali
fied as an expert or was otherwise qualified to expres_s an opinion as to the 
market value or the watch. The proof of the purchase price "over two years" 
prior to the taking does not afford any accurate basis of determining the 
market value at the time of the theft. Except as to distinctive articles or 
Government issue or other chattels which, because of their character do not 
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have readily deterininable market values, the value of personal property to 
be considered in determining the punishment authorized for larceny is market 
value (CM 217051, Barton and Boothe; CM 215996, Burton). However, the watch 
itself was received in evidence and there is sufficient basis tor an inference 
that it was or some substantial value, not in excess or i20. -

One year or the total confinement or three years and six months 
imposed by the court in this case is based upon a conviction or larceny by 
accused,. at the time and place and or the ownership alleged, or the Waltham 

-wrist watch described in Specification 1 of the value or $35, whereas the 
evidence is legally sufficient to support only so much of the finding as to 
value under said Specification as involves a finding or some substantial 
value not in excess or $20. The maximum confinemeny authorized by paragraph 
104~, Manual for Courts-Martial, 1928, for larceny of property of value not 
more thari i20 is confinement at hard labor for six months. 

J. Fqr the reasons stated, the Board of Review holds the record·of 
trial legally sufficient to support the findings of guilty as to the Charge 
and Specifications 2, 3 and 4; legally sufficient to support only so much of 
the finding under Specification 1 as involves a finding of guilty of larceny 
by accused, at the time and place an4 of the ownership alleged, of the Waltham 
wrist watch described in the ·Specification, of some substantial value not in 
excess o! $20; and legally sufficient to support only so much or the sentence 
as involves dishonorable discharge, forfeiture ol' all pay and allowances due 
or to become due and confinement at hard labor for three years. 

L 

Judge Advocate. 

__(_S_i_c_k_in_Q_u_ar_te_r_s_)____, Judge Advocate. 
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SPJGV 
CM 249057 

1st Ind. 

23 fEB 1944War Department, J.A.G.O., -To the Commanding General, 
Antiaircraft Artillery Training Center, Camp Ha.an, Riverside County, 
California. 

1. In the case of Private Russell c. Gould (20901967), Headquarters 
Ba.ttery (Headquarters Battery, Enlisted Cadre Pool), I concur in the fore
gping holding of the Board or Review and for the reasons therein stated 

,recommend that only so much of the finding of guilty of Specification 1 of 
the Charge be approved as involves a finding of guilty of larceny by accused 
at the time and pla~e and of the ownership alleged, of the Waltham wrist 
watch described in said Specification, of some substantial value not in 
excess of $20; and that only so much of the sentence be approved as involves 
dishonorable discharge, total forfeitures and confinement at hard labor for 
three years. Thereupon, under the provisions of Article of War 5(}i, and 
Executive Order No. 9363, dated July 2.3, 194.3, you will have authority to 
order the execution of the sentence as thus modified. 

2. When copies of the published order in this case are forwardeq to 
this office they should be accompanied by the foregoing holding and this 
indorsement. For convenience of reference and to facilitate attaching copies 
of the published orders to the record in this case, please place the file 
number of the record in brackets at the end of the published order, as fol-
lows: / 

{CM 249057). 
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.WAR DEPARTiiENT (35) 
A:rJ1U Serv-lce Forces 

In the Ofi'ice or The Judge Advocate General 
Washington., D.c •. 

SPJGN 
CM 249115 

18 FEB 1944 
UNITED STATES ) 90TH INFANTRY DIVISION 

) 
v. 

Second Lieutenant EUGENE 
STA11LEY VAN HORN (0-1310531), 

) 
) 
) 
) 

Trial by G.C.M:• ., convened at 
Fort Ili.x., New Jersey., 24 
January 1944. Dismissal. 

Antitank Compaey., 359th ) 
Infantry. ) 

OPINION of the BOARD OF REVI1i'/ 
UPSCOMB, SLEEPER and GOLIEN., Judge Advocates 

--·----·-
l. The record of trial in the case of the officer named above 

has bee~;iexamined by the Boa.rd of Review and the Board submits this, 
its opid!;on, to The Judge Advocate General. 

2. The accused was tried upon the .following Charge and Specifi
cation: 

CHARGE: Violation or the 95th Article of War. 

Specification: In that Second Lieutenant EUGENE 
STANLEY VAN HORN, Antitank Company., 359th 
Infantry, did deliberately and 1'ith intent to 
de.fraud., at Granite Mountain., California, on 
or about 14 n:icember 1943., cheat at cards. 

He pleaded guilty to and was found guilty o.f the Charge and the Specifi
cation and was sentenced to be dismissed the service. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 4S. 

' 3. The evidence for the prosecution shows that, prior to l4 
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December 19.43, the accused and other o!ficers of his organization played 
cards .frequently "at nights, in the afternoon and breaks" during maneuvers, 
upon the completion o.r which, the accused and two .fellow o.rficers were 
quartered.in the same tent at Granite Mountain, California. On the evening 
of 14 Deceni>er 19.43, these three officers and others played pitch and · 
poker in their tent•. The accused furnished the cards and won consistently. 
One of his tent-mates lost $40. The accused's obvious careful s~tiny 
of the backs of the cards during play - and his unorthodox but success
ful pl.eying of several unusual hands - aroused his tent-mates' suspicions 
to such an extent that, upon the following week-end., in the accused's 
absence., they sought and found, in the accused's clothes, the deck which 
the accused bad .t'urnished the play-ers, and which they bad used in the 
card games played on the L4,th. Examination disclosed that the back of 
each card was marked in such a manner as to reveal to a play-er familiar 
'With the code., the suit and denomination of each card. The accused., con
.:t'ronted with his tent-mates• discovery., offered to make restitution to 
each player 'Who had lost in the games played with the marked cards, · 
protesticg., at the same time., that he 11di.dn 1t realize" what he was doing . 
(R. 7-/;J.; Ex. l). 

The accused's tent-mates delivered the marked cards to the 
regimental executive., mo was thereafter designated to investigate 
the Charge. With reference to the longhand statement., written in, toto 
by the accused and by him delivered to the investigating officer., the 
latter testified that before receiving it he advised the accused "of 
his rights under Article of War 24 wherein he could make a statement, 
oral or written., sworn to or not"; adding, •I may not have used the 
110rds tba the was not obligated to do it. I advised him that he could 
do it". While he did not read the Articles of War to the accused, he 
"di.d explain to him his rights under Article o! War 24". · over defense 
counsel's objection., on the ground that the accused's rights had not 
been.~ explained to him., the typewritten confession signed and 
sworn to by the accused., copied verbatim from bis longhand statement, 
was introduced in evidence. Omitting only signature and jurat., it 
reads, 

"I, Eugene s. Van Horn., 2nd Lt. 359th ~,-.. 
having been .tully advised o! 'lffY rights unde,r AJI,-~; 
24., elect to voluntarily" make a sworn s4tement. · 

' .1·.' t ·' 

"About two and one-halt months ago I was'soJd 
a deck of marked playing cards by a peddler '.in Los 
Angeles. I bad no partic~ar.plan for their use, 
and did not use them until on or about J.4 December 
19.43. . . . ' ·: ' ' · 
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•1q .friends had been kidding me about my 
'.being a poor poker plqer, so I thought it would 
be tun to use these cards, which I did for two 
nights. After I had won some iooney my conscience 
bothered me and I did not know what to do. I did 
not dare to tell the truth and repay the money, 
so I bought two ordinary decks of cards "Ii.th the 
intent of "losing back" the money by ]?y usual 
poor playing. 

•on 20 December 194:3 I ora~ admitted to Lt 
Howell and Lt Collins that I had used marked cards. 
These cards are the ones shown to me by the in
vestigating officer this date•. 

"I realize now the predicament into which I 
stepped, and it higher authority can arrange a 
transfer, I waild be glad to go to an organization 
where I can get a new start rather than to remain 
where officers have doubts as to my integrity that 
can hardly be overcome• (R. 20., 301 41-47; Ex. 2). 

4. The defense int.reduced no e'Vi.dance; and the accused, after 
being duly advised of his rights as a witness, els cted to remain 
silent (R. 47). 

S. The Specification alleges that the accused, deliberately' and . 
with intent to defraud., cheated at cards at Granite Mountain, Calif'omia, 
on or about 14 December 194:3. The uncontradicted evidence, exclusive of 
the confession, shows that the accused, on the occasion in question, 
furnished t.he players ld.th a deck of marked cards, belonging to him, 
with which he 1ron so consistently and so extraordinarily - and the backs 
of which he scrutinized so noticeably - that two of' the players' suspi
cions were aroused. Having e.xami.ned the deck and detected t.he marldngs 
on the back of each card, they confronted the accused 11:i.th this e'Vi.dence 
of his chicanery, whereupon he offered to make restitution to the players 
whose money he had 110n, accompanying this o.f.fer 1dth the lame assertion 
that he "didn't realize" what he was doing. The evidence is reasonably' 
susceptible of no other in£E.!rence than that the accused deliberately 

. cheated w.i.th intent to defraud, corroborating, beyond a reasonable 
doubt, the admission of fraudulent intent invoived in his plea or 
guilty. The admi.sibility of the sta-t:ement - in t.he nature of a con
fession - .furnished by the accused to the investigating officer, is, 
therefore, an immaterial issue. In view of the plea of guilty and the 
evidence dehors this con!ession, no mbstantial rights of :the accused 
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could have been injuriously affected by its admission, regardless 
of the investigating officer's uncertainty as to llhether or not, in 
explaining his rights under Article of War 24, he advised the accused 
that he was not obligated to make a statement. Winthrop lists "acts 

·of fraud" and "cheats" as incidents of conduct unbecoming an officer 
and a gantleman (P. 716, Winthrop's Military Law and Precedents, 2nd 
Ed. Reprint 1920). Certainly when an officer playing for stakes with 
fellow officers, stoops -~o "ways that are dark and tricks that are 
vain" as a means of secretly compensating for a lack of skill or a 
run o! bad luck, he betrays criteria of personal conduct measurably 
short of that lflimit of tolerance" below which the individual standards 
of an officer cannot fall without branding him as "morally unfit to 
be an officer * i:· * or to be considered a geD:tleman" (par. 151, page 186, 
M.C.1!., 1928). The record sustains, beyond a reasonable doubt; the 
court's fl.nclin.gs of guilty in violation of Article of War 95. 

6. The accused is about 24 years of age. War Department records 
show enlisted service :from 21. October 19,40 until temporarily commissl oned 
second lieutenant, A.u.s., 5 February 194.'.3. 

' 7. The court was legally cons ti. tuted. No errors injuriously 
a!fecting the swstantial rights of the accused were coJillllitted during 
the trial. In tha opinion of the Board of Review the record of trial 
is Je gally suf.r1.cient to support the findings of guilty and the sen
tence and to nrrant confirmation thereof. A sentence of dismissal · 
is mandatory upon conviction of a viola ti.on of Article of War 95. 

Z~-4~ _L·~ f ~, Judge Advocate.· 

~c . Judge Advocate, 

~~~.· Judge Advocate, 

- 4 ..;. 
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SPJGN 
CM 249115 

1st Ind. 

War Department, J.A.G.o., - To the Secretary of W'ar. 

24 FEB 1944 
l. Her8lt'ith transmitted for the action of the President are 

tm record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Eugene Stanley Van Hom (0-1310531)., 
Antitank Company., 359th Infantry. 

2. I concur in the opinion of the Board of Review that th'e 
record of trial is legally sufficient to support the findings and 
sentence and to warrant confirmation thereof. I reconmend that the 
sentence of dismissal be confirmed. and ordered executed. 

3. Inclosed are a draft of a letter for your signature., trans
mitting the record to the President for his action., and a fonn of 
.Executive action designed to carry into e!.f'ect the foregoing recom
mendation., should'' such action meet with approval. 

Jeyron C. Cramer., 
Major General., 

The Judge Advocate General. 

3 Incls. 
Incl l - Record of trial. 
Incl 2 - Dft. of ltr. for 

si.g. Sec. of War._ 
Incl 3 - Fo:nn of Executiva 

action. 

(Sentence confirmed. G.C.M.O. 163, 7 Apr 1944) 
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CM 249132 2 2 k'IAR 1944 

I 

UNITED STATES ) 65TH INFANTRY DIVISION 

l 
~ Trial by G.C.M., convened at 

Camp Shelby, Mississippi, 6 
Second Lieutenant WILLIAM and 21 January 1944. Dismissal, 
P. SUIJ.IV.lN, Jr. (0-1823668), total forfeitures and confine
.Army of the United States. ) ment tor five (5) years • 

OPINION or the BOARD OF REVIEW 
TAPFY, KIDNER and HARWOOD, Judge Advocates 

l. The reoord of trial in the case or the officer named abon baa 
been examined by the Board or Review and the Board submits this, its opin
ion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifications: 

CHARGE: Violation of the 93rd Article of War. 

Specification la In that Second Lieutenant William P. Sullivan Jr., 
,63lst Tank Destroyer Battalion, did, at Camp Shelby, Mississippi, 

on or about 9 December 1943, unlawfully enter a building, namely 
a hutment, owned by the United States, and occupied as living 
quarters by Second Lieutenant Virgil A. Postletmrait Jr. and 
Second Lieutenant Richard L. Hull, with intent to commit a 
criminal offense to wit, larceny, therein. 

Specification 2: (Withdra•n by direction of appointing authority)~ 

Specification 3: In that Second Lieutenant William P. Sullivan Jr., 
631st Tank Destroyer Battalion, _did, at Camp Shelby, Mississippi, 
on or about 9 December 1943, feloniously take, steal and carry 
away one (1) billfold, value. about threy dollars ($3 100}, and the 
sum of about sixty-five dollars ($65.00 in lawful currency ot 
the United States, property of Second Lieutenant Morton E. Hecht• 

. Specification 4a (Disapproved by reviewing authority) • . 
Specification 5: In that Second Lieutenant William P. Sullivan Jr. 1 

631st Tanlc Destroyer Battalion, did, at the Army Air Base, 
Jackson, Mississippi, on or about 7 December 1943, feloniously 
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take, steai and carry away a wallet, value about Yhree 
dollars ($1...QQ), and about twenty dollars ($20.00 in 
lawtul currency or the United States, property of 
Second Lieutenant Charles Skranak. 

He pleaded not guilty to and was found guilty or the Charge and Specifi
cations 1, J, 4 and 5 thereof. No evidence of previous convictions was 
introduced. He was sentenced to be dismissed the service, to forfeit all 
pay and allowances due or to become due, and to be confined at hard labor 
at such place as the reviewing authority may ~irect for.a period of five 
years. The reviewing authority disapproved the finding of guilty of 
Specification 4, approved the eentence and forwarded the record ot trial 
for action under Article of' War 48. , 

. J. At the opening of the trial, and prior to arraignment, defense 
counsel raised the question of accu~ed 1s sanity (R. 4). The court continu,d 
the case and recommended that the appointing authority appoint a board or 
medical officers to examine the accused. This recommendation was.complied 
with. The board of medical officers found that accused suffered from no 
mental disease and recommended that he be returned to duty (R. 6; Ex. A). 
The court thereupon proceeded with the trial. 

4. The evidence ror the prosecution with respect to Specification 1 
(housebreaking) is substantially as follows, . · -

Second Lieutenant Virgil A. Postlethwait, Jr., testified that he 
shared a hutment.in the hJlst Tanlc Destroyer Battalion Ofticers' Row with 
Lieutenants Hull and Johnson. He retired at about 2300 hours 9 December 
1943 and was awakened between midnight and one o'clock when an unauthorized 
person entered the hut and turned on a light in the hut. The light was im
mediately turned out (R. 14). By the light or the moon and an adjacent 
street light be observed that the person who bad entered the hut went through 

. the pockets of Lieutenant Hull's clothing (R. 14, 16). Lieutenant Postlethwait 
at the trial identified the accused as being the person who entered the hut 
on the night_in question (R. 14). 

On cross-examination Lieutenant Postlethwait testified that the 
man who entered the hut on the night of 9 December 1943 smelled ot. liquor, 

· stwnbled in his walk, and looked and acted _intoxicated (R. 15, 16). He 
believed accused was intoxicated (R. 15). . . · 

' Lieutenant Hull testified he had never given anyone permission to 
go through his clothing (R. 17). : 

With respect to Specificati~ns 3 and 5 (larceny), First Lieutenant 
Morton E. P.echt testified by deposition that he went to bed in his quarters· 
in Hut 7 at about 2200 hours 9 December 1943, placing his wallet containing 
identification papers and about $70 in cash on a shelf at the right side of 
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his bed. On arising the next morning his wallet was .missing and ai"ter a 
thorough search.of the hutment could not be found. He did not give anyone 
permission to remove the wallet. The witness identified Prosecution's 
Exhibit D as being his wallet, and or ff value of about $3. This wallet 
was introduced in evidence as Exhibit D (R. 18). The money in his wallet 
was in denominations of $10 bills and smaller (Ex. C). 

. Second Lieutenant Charles Skra.nak testified that he placed his 
wallet in his hip pocket and buttoned the pocket at about 07.30, 7 December 
1943. He did not use the wallet again that day. About, 1800 he left his 
clothes in his room in quarters while he went to take a shower. When he 
returned .ind looked tor his wallet it was missing. The wallet contained 
his Army identification card, other papers and about $20 in cash, and the 
wallet itself' was or the value of $3. The wallet later introduced in evidence 
as Exhibit;B was identified by Lieutenant Skranak as his property (R. ll-1.3). 

·~ ;Captain Charles O. Branyan and Captain James C. Crigler testified 
substan~ial.ly that they went to accused's quarters, where be was in arrest, 
on 13 Dec.ember 1943. lfith the consent of the accused, they searched his· 
quarters··~ found'.two wallets. One wallet was in the accused's Valapac, and 
the other; was .found in the coveralls the accused was wearing (or in his bag, 
or Vala~c). Exhibits B and D were identified as the wallets they .found 
during their search as above aet out, Exhibit B being found in accused's 
Va4pac,·and Exhibit D bein~ taken either from accused's bag or Valapa.o or 
c1ov:eralls~.• :They .found two i20 bills on the person or accused, and some change 
but there was no money in the wallets (R. 18-22). 

5. For the defense: 

The defense offered no witnesses, and the accused, being inf'ormed 
of' his rights, elected to remain silent. 

/ 

6. · The evidence thus shows that on the night of 9-10 December 1943,· 
between the hours of midnight and one o I clock, the accused was seen b1 
Lieutenant Postlethwait to enter a hut occupied by Lieutenants Postlethwait, 
Johnson and Hull, and to go through the pockets or clothing belonging to 
Lieutenant Hull. · 

On 7 December 194.3 Lieutenant Skranak discovered his wallet was 
missing from a buttoned pocket in his clothes which he had left in hil\l 
quarters while talcing a shower. At about 2200 9 December 1943, First Lieu
tenant Morton E. Hecht retired tor the night in his quarters in Hut 7,. and 
placed his wallet containing identification papers and about $70 in morier 
on a shel.f at the right side or his bed. The next morning his wallet was 
missing. When accused's quarters and possessions.were searched by Captains 
Branyan and Crigler the wallet belonging to Lieutenant Skranak was .found in 
a·ccused' s Valapac and another wallet (Exhibit D) later identified as belong
ing to Lieutenant Hecht was found in accused's .bag, Valapac or cover.aJ.ls 
(R. 20, 21). . . 
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7. Possession ot recentl7 stolen property, ·1t not satisfactorily" 
explained, may raise a presumption that the possessor stole it (MCM, 1928, 
par. ll2). The accused's guilt ot the Charge and Specitications 1, 3.and 5 
thereot as round bf the court and approved by the reviewing authority is 
established beyond a reasonable doubt. The otfenses ot which accused was 
round guilty render him unfit to retain his commission as an officer; 
nullities &Jl1' promise or tuture usefulness to the Army, and clearly- are 1n 
violati011 or the 93rd Article ot War. 

8. War Department records show that accused is 25 years ot ag-e. He 
grad,uated from the Newton High School, Newton, Massachusetts, and attended 
Northeastern University, ·Boston, Massachusetts tor one year. He was inducted 
into the· A.rmy 19 March 1942, and satistactoril7 completed the Officer Candidate 
Coune, Tanlc Destroyer School, Camp Hood, Texas 4 Februu7 1943. On that ~y 
he was com.issioned second lieutenant, Army ot the United States. 

' 9. The court was legally constituted and had jurisdiction ot the pereson 
and subject matter. No errors injuriously affecting the substantial rights or 
accused wen committed during the trial. In.the opinion ot the Board ot Review 
the record ot trial is legally sufficient to support the findings as approved· 
by the reviewing authority, to support.the sentence and to warrant confirmation 
thereof. Dismissal is authorized upon conviction ot a violation ot the 93rd · 
Article or War. · 

, -tudge Advocate. 
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lat Ind. 

War Department, J .A.G.O., 8 ,\P~ 1944To the Secretary 0£ War. 

l. Herewith transmitted for the action or the President are 
the record or trial and the opinion 0£ the Board of Review in the 
ease ot Second Lieutenant William P. Sullivan, Jr. (0-1823668), 
Army- ot the United States. 

2. I concur in the opinion of the Board ot Review that the 
record 0£ trial is legally- sufficient to support the findings as 
approved by the reviewing authority-, to support the sentence and 
to warrant confirmation thereof. I recommend that the sentence 
be confirmed but that the forfeitures be remitted, that the period 
ot confinement be reduced to three years, and that the sentence as 
thus modified be carried into execution. I also recommend that.the 
United States Disciplinary Barracks, Fort Leavenworth, Kansas be 
deatgnated as the place of confinement. · 

3. Inclosed are a draft 0£ a letter £or ;your signature,·trans
mitting the record to the President for his action, and a form ot 
Executive action designed to-carry into effect the foregoing recom
mendation, should such action meet with approval. 

Myron c. Cramer, 
Major General, 

3 Inels. The Judge Advocate General. 
Incl.1-Record of trial. 
Inel.2-Drt. ltr. !or sig. 

Sec. of War. 
Incl.3-Form ot action. 

{Sentence confirmed but forfeitures remitted and confinement 
reduced to one year. G.C.M.O. 277, 10 Juri 1944) , ) 
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.Army Service Forces 

In the Office ot The Judge .Advocate· General 
Washington, D. c. 
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UNITED S'1'1TES 

Lieutenant Colonel WILLIAJif 
H. CRAWFORD (0-273860), Corpe 
ot Military Police. 

(47) 

22 MAR 1944 

SECOND ARMY 

Trial b;y G.C.M., convened at 
Nashville, Tennessee, l3 and 
l4 January 1944. Dismissal. 

OPINION or the BOJ.RD OF REVn:N 
WPY, XIDNER and HlRWOOD, Judge .Advocates 

l. The record ot trial 1n the case ot the officer named above has 
been examined by' the Board ot Review and the Board submits this, 1ta opin
ion, to The Judge Advocate General. 

2. The accused ·was tried upon the following Cba.rges and Speci!'icationss 

CHARGE Is Violation ot the 93rd .Article or War. 

Specification ls In that Lieutenant Colonel William H. Crawford, 
Corps or Military Police, Second Army.Headquarters, Lebanon, 
Tennessee, did, at l!anchester, Tennessee, on or about 
.'.30 October 1943, with intent to do him bodily harm, commit 
an assault upon Technical Sergeant liichael A. Casillo, 
.'.35~8th Ordnance Medium Auto Maintenance Company-, ey willf'ully 
and wrongf'ully striking him 1n the race with his band UJd 
grabbing, seizing and holding hill arotmd the throat, UJd 
torcibly pushing him into an Arrq- Statf' car and banging hia 
head against the door thereoj,'. 

Specification 2s In that Lieutenant Colonel William H. Crawford, 
Corps of J41.litary Police, Second Arm7 Headquarters, Lebanon, 
Tennessee, did, at Manchester, Tennessee, on or about · 
.'.30 October 1943, with intent to _do him bodilT harm, commit 
an assault upon Technical Sergeant W.chael A. Casillo, 
3528th Ordnance l'~dium Auto Maintenance Company-, ey willtull.y 
and wrongf'ull.7 grabbing, seizing and holding him on and about 
the bead, neck, and shoulders, and with great f'orce throwing 
him into the back of a staff' car. 

Specification .'.31· (Finding or not guilty). 
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CHARGE IIa Violation of the 96th Article of War. 

Specification: In that Lieutenant Colonel William H. Crawford, 
Corps or Military Police, Second Army Headquarters, Lebanon, 
Tennessee, on or about l December 1943, with intent to 

'deceive Major Horace F. Brown, Assistant Inspector General, 
Headquarters Second J.rrrry, at an official investigation or 
allegations that he struck and choked Technical Sergeant 
Michael A. Casillo, 3528th Ordnance ?tiedium .luto Maintenance 
Compaey-, on or about .30. October 1943, did officially state 
that "I never struck him at 8IlY' time"; that "Nobody hit him"; 
that "I know I didn't choke him to hurt him" or words to that 
effect, which statements were known by the aforesaid Lieutenant 
Colonel William H. Crawford, Corps of Military Police, to be 
untrue. 

He pleaded not guilty to all Charges and Specifications. He was round guilty 
of Charge I and Specifications l and 2 thereunder, of Charge II and its Speci1.'1-
cation1 and ~ot guilty of Specification .3 of Charge I. No evidence of pre.vious 
convictions was introduced. He was sentenced to be d!sm.ssed the service. The 
reviewing authority approved the sentence but recommended that it be commuted 
to termination of the accused's temporary commission in the U"!ey or the United 
States, reversion to permanent grade in the National Guard and relief trom 
active duty; and .forwarded the record of trial for action under .lrticle of 
War 48. 

3. The evidence for the prosecution shows that, shortly before noon 
30 October 1943, twelve enlisted men, riding in a 3/4 ton weapons carrier, 
were stopped in'the business district o:r Manchester, Tennessee, by a.signal 
from the driver of a Btaf'f car, lrhich immediately- drew up alongs,ide. Alighting 
from the staff car, the accused, then Assistant Provost Marshal, Second Army, 
demanded of Sergeant Charles T. Ferry, driver ot the weapons carrier, i! he 
was in charge of the vehicle. Receiving an affirmative reply, the accused 
inquired it he knew it was overloaded. When the sergeant said, "No, sir", 
the accused remarked, "Well, you should not ha.ire your stripes", asked for 
the trip ticket, and started writing in a notebook, at the same time informing 
the sergeant that there were "three men overloaded" in the truck. Then, desig
natini three noncommissioned officers, the accused ordered them to get out and 
walk lR. 8, 14•18, 33, 36, 47, 65).· 

Technical Sergeant Michael A. Casillo, senior noncommissioned officer, 
in charge of' the weapons carrier detail, properly and neatly dressed, alighted 
from the rear of the vehicle, where .he had been riding, walked up to the accused 
and reported, "Sir, I am in charge or this detail." Wheeling, the,aocused 
struck Casillo in the mouth with the back of' his hand, drawing blood; then 
grabbed the unresisting sergeant by the throat and .forced him into the rear 
seat or the staff car, banging his head on the door in the process. Casillo 

-2-



(49) 

remained there until one of hie detail asked, "What shall I tell the 
captain?" Then he got out and walked to the rear or the weapons carrier, 
where the accused, observing him, again grabbed,him by the throat and thrust 
him back into the statf car, where he stayed this time, with the blood drip
ping .f.'rom hie injured mouth. The accused got into the .f.'ront seat and ordered 
the driver to move on. Then, turning, he grabbed Casillo's tie and twisted 
it so tightly that 1t choked the hapless sergeant, who struggled until partially 
unconscious. In the course of the struggle, the accused's finger was poked illto 
Casillo's eye, causing a moderate hemorrhage which sent Casillo to the hospital 
for nine days (R. 8-ll, 19·24, .3.3·44, 47-54, 57-63, 65-72, 85). 

Following this last assault, Casillo "broke down and cried". When 
the staf'f car had driven about half a mile, the accused hailed a passing jeep 
driven by a military policeman, whom he ordered to take Casillo back to his 

· organization, informing him that Casillo was under mental stress, was not 
drunk and was a good boy. At the time he was released Casillo had a split lip, 
a sore eye and sore throat (R. ll-12, 74-75). 

On l December 1943 in the course of an official investigation, the 
accused, after due warning, told Major·Horace F. Brown of the Inspector General's 
Department that he had not assaulted Casillo, stating specirically, in the 
course of voluminous answers to the inspector's.questions, "I never struck him 
at aey time",. "nobody hit him", and "I know I didn't choke him to hurt him". 
All of the accused's statements were official and he and the inspector had no 
conversation which was not transcribed (R. 77-82). 

4. The evidence for the defense shows that the weapons carrier was over
loaded, to the extent or three men, in violation or Second Arrrr:, orders. The 
driver of the accused's start car testified that when Casillo first approached 
the accused his overcoat and blouse were unbuttoned, his shirt collar open and 
his tie loose. He took hold or the accused's arm, saying that he was in charge 
or the weapons carrier. The accused "took hold" or Casillo, brought him to the 
staff car and put him in the back seat, saying that he would talk to him later; 
then went back to the weapons carrier and finished writing. When Casillo got 
out of the starr car, the driver dismounted and put Casillo back. When the 
accused returned to the staff car, Joe Johnson, a civilian friend of the driver, 
approached, and the driver introduced him to the accused. After the start car 
started, Casillo kicked toward the .f.'ront seat, narrowly missing the driver, whom 
the accused then ordered to atop the car. Having done so, alighted and opened 
the back door, the driver observed Casillo seated with his feet drawn up. 
Casillo told the accused, "I'll kick your God-damned teeth down your throat", 
whereupon the driver ordered Casillo to put his feet down. Casillo started 
crying, telling the accused all about his family troubles. The accused managed 
to calm him; then turned him over to a passing military policeman. The driver 
did not see anything unui:nl&l about Casillo's mouth or face when he first got 
into the start car, nor did he, the driver, strike Casillo as he got in. There 
was no struggle, at any time, between Casillo and the accused, and the accused 
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put the sergeant in the eta.tr ear only once. It was the driver and .not the 
accused who put him in the second time (R. 88-100, 112). 

Colonel Lawrence H. Caruthers, Jrfaneuver Director Headquarters, 
testified that he had known the accused for 'bro and one-halt years; that he 
had a reputa.tion·ot being a Tery- satiatact.9ry- officer and that his reputation 
tor truth and veracity was excellent. Other character witnesses ottered on 
behalf of the accused were Lieutenant Colonel Ward W. Conquest, Headquarters 
Second Army, Captain Haskell L. Aikman, Headquarters Second Arley and First 
Sergeant Harold F. Jury, Headquarters C011p8.ey, Second Army Special Troops 
(R. 112-116). . · ., 

.... 'ii. 
~ .. · 5. The accused, having had his rights explained to him, elected to 
\ appear as a sworn witness in his own behalf'. He testified in subetance that 

on JO October 1943 while on duty in Manchester, Tennessee, he noticed that a 
weapons carrier was overloaded; he stopped the weapons carrier and asked.the 
driver who was in charge or the vehicle; the driver replied that he was; the 
accused informed the driver that the weapons.carrier was overloaded and ordered 
three noncommissioned officers to dismount, took the trip ticket for the weapons 
carrier and went up to the left front tender of the vehicle to write his report. 
As he was writing a soldier grabbed him by the arm and said, "I am in charge and 
they are trying to cover up tor me"; the accused took the soldier by the arm and 
put him in the staff car, telling him at the time that he was under arrest, then 
turned around, completed his report, and began talking to the driver of the 
vehicle. Casillo got out of the sedan and walked around to the weapons carrier; 
Sergeant England, the accused's driver, put Casillo back in the car. The accused 
got into the front seat or the car and ordered Sergeant England to drive away. 
Casillo talked for a minute or two and then appeared to go to pieces; he kicked 
the back ot the seat, one kick coming up over the front seat. The accused 
instructed the driver to stop the car and Casillo tried to climb into the front 
seat, whereupon the· accused shoved him back. Sergeant England talked to Casillo 
and told him to quiet down. Casillo then started crying and telling accused 
about his domestic troubles; when he appeared to have gotten over his emotional 
disturbance, accused nagged a passing militar;r policeman and ordered Casillo 
taken back to his organization.- Casillo promised to behave and shook accused's 
hand, stating at the time that he was sorry for the way he had acted. Accused 
·told the military policeman that Casillo was not drunk. Casillo was dressed 
in an o.D. uniform with his blouse unbuttoned, without a cap, with his collar 
open and with the knot in his tie pulled dawn about six inches below his neck. 
He had the odor ot alcohol about him and was placed under arrest because he was 

· untidy, because he put his hand on accused I s arm, and because be didn • t act like 
a normal tan. Immediately before the car left the point where the weapons 
carrier was parked, a civilian approached Sergeant England and was introduced 
to the accused (R. 102-104). · 

On qross-e:xamination the accused admitted that he had made no report 
of the incident. On examination by the court, accused testified that Casillo 
was the only one of the group of enlisted men who was unsoldierly, and that at 
the time of making the arrest he did not realize that Casillo was in charge ot 
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the weapons carrier. The accused specifically denied having struck Casillo 
or having seized him at any time by the throat or necktie. When Casillo got 
out of the start' car, Sergeant England put him back and the accused did not 
touch him. In answer to a question as to how Casillo's lip might have been 
injured, the accused stated that his elbow or arm might have struck Casillo 
when he first turned around from the render or the weapons carrier, although 
he had no sensation or having hit or struck anyone at all. Casillo did not 
strike his head against the door jam or other portions or the star£ car (R. 105-
110). · · 

6. In rebuttal, Mr. M. w. Summers, a £armer living in the vicinity or 
14anchester, Tennessee, called as a witness by the court, testified that he saw 
the aoc~ed on or about 30 October 1943, standing beside a car and an AnJrr 
truck, both parked near a filling station with a crowd around. He went up to • 
the scene and noticed a young man approach the accused and speak to him; the 
accused f'irst gave the man a shove and then punched him with his left band; the 
young man partially- lost his balance, and the accused grabbed him by the neck, 
shook him and shoved him into the car. On cross-exarninstion, the witness stated 
that he was not close enough to hear what was said, but did notice that the young 
man was a soldier. The military policeman who was driving the car helped ac
cused put the soldier in the car. The witness had never seen the accused except 
i'or that time in Manchester and did not pa.7 much attention to him then, but he 
did recognize the accused in the hall just before he was called in to testify 
(R. 119•122). 

7.·· In rebuttal i'or the defense, it was stipulated that it Joe Johnson, 
a civilian, were present he would testify under oath that be observed the 
weapons carrier and Arrrr, passenger car parked in Manchester; that he saw 
Colonel Crawf'ord writing; that he saw a soldier dismount from the weapons 
carrier, appro.ach Colonel Crawford and take him by- the arm; that he saw Colonel 
Crawford take the soldier by the arm and put him in the stat:f' car; that the 
soldier got out of' the staf'f oar and was ordered back by Sergeant England; and 
that no violence was committed by anyone during the whole incident (R. 124). 

8. Specifications l and 2, Charge I, allege two assaults with intent 
to do bodily harm, in violation of' A.rticle of' War 93. Five unimpeached 
witnesses, including one disinterested civilian, corroborated the victim's 
testimony as to both assaults, convincingly supporting the conclusion implicit 
in the court's f'indings of' guilty, that the testimony of' the accused and his 
driver, and the stipulated testimony of' Joe Johnson, were not strictly in 
accordance with the truth. However, nAn assault with intent to do bodilf 
harm ·1s a :f'elony onl7 when committed with a dangerous weapon, instrument, or 
other thing, and a fist does not f'all within this class, within the meaning of' 
the statuten (Dig. Op. JAG, 1912-40, sec. 451 (7)). The Specification does not 
allege nor does the evidence establish 9.D7 acts by the accused which would 
warrant the legal inference that, beyond a reasonable doubt, he intended to do 
bodily harm. Assault and battery are shown (CM 229366, Long). In the opinion 
or the Board, the evidence is legally insu!'ficient to sustain the conviction 
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ot felonious assault in violation of Article of War 9.3, but legally sufficient 
to support a finding of guilty of the lesser included offense of assault and 
battery in violation of Article of War 96. 

9. The Specification, Charge II, alleges false. official statements to 
the investigating officer, denying the commission by the accused of the 
offenses alleged 1n the Specifications under.Charge I. While the false state
ments alleged and proved might logically be regarded as detailed reiteration 
of representations involved in the accused's pleas of not guilty to Charge I 
and its Specifications, The Judge Advocate General has held in a recent case -
analogous except that the offense was charged under Article of War 95 instead 

• ot 96 - that false testimoDY' to an investigating officer is a false official 
· statement in violation of Article of War 95 (CM 2.30829, May:ers). In the light 
of the cited authority, the Board of Review is ot the opinion that the record 
supports the findings of guilty ot Charge II and its Specification. · 

10. The accused is about 4S years o · age.· War Department records show 
enlisted service from 5 September 1917 to 22 April 1919; induction from the 
Tennessee National Guard into Federal service and entry on active duty as 
major, Field Artillery, 7 February 19.U; detailed in the Corps of' Military 
Police 24 November 1941; temporary promotion to grade or lieutenant colonel, 
J.rrny of' the United States.18 May 1942. 

11. Four of the nine members of the court joined in a plea for clemency 
for the accused, recommending suspension or the sentence adjudged because of 
his "long service in the army including one.year served overseas during the 
last World War"; the good reputation he has enjoyed "as an officer thronghout 
his service"; and, particularly in view of the war and the existing· "severe 
manpower shortage", his capacity for continued usef'ul service to the Army~ 
In approving the sentence the reviewing authority recommended that it 11be 
commu.ted to vacation and termination of the appointment, temporary Lieutenant 
Colonel, Army of the United States; that be thereupon revert to his permanent 
grade, Major, National Guard; and, that he thereupon be relieved .from active 
duty." · 

12. The court was lega].l.y' constituted and bad jurisdiction or the person 
and subject matter. No errors injuriously affecting the substantial rights or 
the accused were comitted during the trial. In the opinion of the Board ot 
Review the record of trial is legally sufficient to support only so much or the 

- findings or guilty of Charge I and Specifications 1 and 2 thereunder as involves 
. findings of guilty of the Specifications in violation of Article or War 96, 
legally sufficient to support the .findings er guilty of Charge II and its Specifi• 
cation; legally sufficient to support the sentence· and to warrant confirmation 
thereof'. Dismissal is authorized upon conviction or a violation ot. Article 
of War 96. . · ' . 

~ ?J: ~ , Jwlge Advocate. 

/ ~-lJt/u~~ Judge Advocate. 

~-~~ , Jwlge Advooate. 
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SPJGV 
CM 249165 

1st Ind. 

8 APR 1~War Department, J.A.G.O., - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of !levie'l'I in the case of 
Lieutenant Colonel 7lilliam H. Crawford (O-Z?.3860), Corps of Military
Police. · 

2. I concur in the opin~on of the Board of Review that the record 
of trial is legally sufficient to support only so much of the findings of 
guilty of Charge I and Specifications 1 and 2 thereunder as involves findings 
of guilty of the Specifications in violation of Article of War 96, legally 
sufficient to support the findings of guilty of Charge II and its Specifi
cation; legally sufficient to support the sentence and to warrant confirmation 
thereof. I recommend that the sentence of dismissal be confirmed, but that 
the execution thereof be suspended during good behavior• 

.3. Consideration has been given to an oral request from the Honorable 
Kenneth D. :McKellar, United States'Senate, from Tennessee, that careful con
siqeration be given this case and to the attached letters written by the 
Honorable Cordell Hull, Secretary of State, and the Honorable Baxter Key, 
District Attorney General, 5th Judicial Circuit of Tennessee, forwarded to 
the War Department by the Honorable Albert Gore, Member of Congress from 
Tennessee. 

4. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
designed to carry into effect the foregoing recommendation, should such 
action meet ,with approval.· 

Myron c. Cramer, 
Major General, / 

5 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Ltr. from 

Hon. Cordell Hull. 
Incl• .3-Ltr. from 

Hon. Baxter Key. 
Incl.4-Dft. ltr. for sig. 

Sec. of War. 
Incl.5-Form of action. 

(Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General. Sentence confinned but execution 
suspended. G.C.M.O. 224, 29 May 19~4) 
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WAR DEPAllMEft 
Army Senioe Foro.1 

In the Of'fioe of The Jlldge AdTOoate General 
Wuhington, D.c. (55) 

SPJGK 
Cl( 249211 

16 FEB 1944 

UNI1'ED ST.l!ES ) .Am!Y AIR FORCES 
) lt'ESTER?l Ft.TING fR.Ul'lnD COMIWlD 

v. ). ) Trial by G.C.ll., convened 
Second Lieutenant AI.Ali J. ) at Luke Field, Arhone., 14 
STO:NE (0-745636), Air Corps. Januar;y 1944; Dismiual ~ &?ld total forteiturea. 

---------~--------..---------.....OPmON ot the BOA.RD OF REVIEW 
LYOli, HILL am ANDREWS, Judge A4"TOoa.tea. 

-------------------~-~-------
1. · The record of trial in the oas• ot the of'fioer ~d above hu 

been examined by the Board of' ReTiew and the Boa.rd submits this, its 
opinion, to The Judge J.dTOoate General. 

2. The accused wu tried upon the following Che.rges and Speoitioa.
tiona 1 

C&.RGE Ia Violation ot the 96th Article ot War. 

Speoifica.tion 11 In that 2m Lt. Alan J. Stene, Headquarters 
, and H9a.dquarters Squadron, 305th Single Engine Flying 1'ra.in• 

ing Group, Luke Field, ArizoII&, did, on or about 8 Deoember 
1943, on a public street, to wit, 4th Street, Phoenix, 
Arizona, wrongfully molest a.nd annoy a female person, 
Lucille Phillipa. 

Speoif'ica.tion 21 (Finding of not guilty). 

CHARGE Ila Violation of' the 95th Article of War. 

Speoifioationa In that 2lld Lt. Alan J. stone, Hea.dquarten 
and Headquarters Squadron, 305th SiDgle Engine Flying 
Training Group, Luke Field, Arizona, did, on 4th Street 
a.t or nea.r St~ Joseph's lbapital, l?hoeni.x, Arizona, cm. 
or a.bout 8 December 1943/while in an automobile, willfully' 
and wrongfully expose· hi• print• pa.rt• in an itldeoent ma:mier 
to Luoille Phillipa. 

:·..rv 
' . 

.ADDITIONAL CHARGE Ia Violation ot the 96th Article ot War. 
!i '. 

Specification 1 a In that 2nd Lt. Alan J. Stone, Headquarters 
and Head.quarters. Squadron, 305th Single Engine Flying T.:"-ining 
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Group, Lub Field, Arizona, did, on or. about 27 November 
1943, on E. McKinley St. 1n Fhoenix, .Arizona, wrongfully 
molest and annoy a f'8lllale person, Winifred Wessels. 

Speoifioation 2a {Finding ot not guilty). 

Speoification 31 {Finding of not .guilty). 

ADDITIONAL CHARGE IIa Violation of the 95th .A.rtiole of ·War. 

Speoitioa.tiona In that 2:ad Lt. Alan J. Stone, Hoa.dqua.r1.era 
aDd Headquarters Squadron, 305th Single EngiM Flying 
Training Group, Luke Field, Arizona, did, on or a.bout 
27 lionmber 19", on E • .MoKirJ.e;y St. in Phoenix, .Arbon.a, 
willf\ll.ly aild wron@ifully exr ·$e hi• private part, in ci.n in
decent manner to Winifred Wesaels. 

He plea.ded not guilty to a.11 the Charges aild Specii'ioations. He wa.a found 
guilty- of Specification l of' Charge I, not guilty of Specification 2, and 

· guilty or Charge IJ guilty of Cha.rge II and ita SpecifioationJ guilty of 
Specification l of Additional Ch&rge I and of' Additional Charge IJ not 
guilty of Specificationa 2 and 3 of Additional Charge I, and guilty of 
Additional Charge II and ita Specifioation. No evidence of previous con
viction wa.e introduced.· He waa sentenced to be dismissed the aerTice and 
to i'ori'eit all pay and allowances due. or to become due. The reviewing 
authority approved the sentenoe and forwarded the reoord of trial for 
action under Article of Wa.r 48. 

3. Summary of evidence. 

a. Specification 1, Charge I, and Specification of Charge II. 

Mrs. Lucille Phillipa, whose ·husband 1s stationed with the Navy in 
the South Pacirio, was walking to her work in a drug store in Phoenix• 
.Arizona, on the morning of 7 December 1943~ As she stopped and turned 
around at Fillmore and 4th Streets, to see if a street car was ooming, 
aooused drove down 4th StNet in a blaok Buiok automobile a.nd pulled 
up near her. He waa driving a.lone, and a.aked her, ltffould you like to 
ride, Mi.sat• (R.9-ll). She testified that she replied, •No thanks. I'll 
waJ.k•J that·.ahe atood there a moment hoping a. street oar.would oomeJ and 
that .she then started to walk rapidly, south on. 4th Street. Some distanoe 
dOWll 4th Street, ahe started to orosa to the other aide. and then notioed 
that aoousec\' s oar bad ma.de a. right-hand turn at the corner. The oar 
a.gain oame to a stop in front ot her,blooking her path aorosa the street. 
and aoouaed a.gain said, "Would you like to ride, Miaa T". Again she 
replied, "No tha.nka,I 1ll .wal.k• (R.11,14,21). · 
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lira. Phillipa testified that she was rta.nding on the right-band 
aide of the oar. about two feet from it. opposite the driTer'• seat 
and steering wheel. When she declined to ride. accuaed opened the door 
nearest to her. She stated hi• trousers were open and his private parta 
exposed. She had not seen him unfa.atening any part of his clothing. 
He remained behind the wheel at all times. and had one hand on the 
steering wheel. She got back on the sidewalk e.s quiolcly as ehe oould 
and atarted to walk e.wq rapidly. Aooused. who had u.id. "What i• the 
ma.tteri• two or three timll,s, drove ott (R.ll-16). At all times aooused'• 
language and tone ot voioe were polite (R.19). 

b. Speoifioation 1. Additional 'charge I. and Specification ot 
,. Additional Charge II. 

¥1ss Winifred Wessels teatitied that at approximately 2 a30 in the after
noon .of 27 November 1943, she 1'1'8.8 w&lking hou, :f'rom her work e.t the Hotel 
Westv,a.rd Ho. Phoenix. Arizona. At the intersection of East MoKinley and 
3rd Streets she noticed an automobile driven by accused stop within three 
feet ot her. Aocused, who wa.s alone in the oar•. asked her whether he 
might drive her home, to which she replied. •No, thank:3 •. Accused then 
drove to the intersection of MoKinley and 5th Streets and stopped his 
oar. blocking thEi intersection ao that she had to walk around the ba.ok 
of it (R.22.23.29 ). ' 

A few minutes later. at the middle of the blook between 5th and 6th 
Streets. witness saw that aoouaed had parked his oar heading south on 
6th Street. and was walking towards her. Ha e.pproaohed and said, •u 
you won't ride with me, I'll walk with 7ou", to whioh shs replied•. "I 
prefer to .;waJ.k by JDiY8elf11 (R.23 ). . · · 

Acous ed then asked her where she 11ved. t.nd she replied. nQuite ·a 
distance from here•. Accused asked her whether she had lived nhere• 
(presumably meaning, in Phoenix) long. and she told him that she had 
lived there approxima.:tely a month. She asked him 9whether he wu sta
tioned a.t a nearby field", and he told her. •No"• that he was va.oation-
1ng on lea.ve or furlough. By this time they had almoat reached 7th 
Street. Witness testified that acouaed told her that 11he thought I 
was attraotive a.nd he would like to play"• and that he then stepped directly 
in front of her., about an arm's length f'rom her. pulled open his trousers, 
and e:xpoHd his private parts. She "sidestepped _him• and went on to her 
home. and did not see what he did thereafter (R.23.24). 

Accused'a rights were explained- to him and he deolimd to testify 
or make an unsworn statement. The def'ense offered no evidence. 

4. The evidence, whioh needs no recapitulation, is sutfioient to 
prove accused guilty of the Charges and Specifications beyond any 
reuohable doubt. Both Ylitnesses testified definitely that upon aeparate 
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ooouions aooused attempted '\o toroe hie attentions upon them after 
they had politel7 told him that they wiahed to be lett alone. While 
his oonduot 1n theae reapeota wu neither insulting nor violent, it 
waa neTertheleas auoh a.a to bring diaoredit upon the military aerrtoe. _ 
The eTidenoe is also Wldiaputed. that separately from hi• umranted ad
vanoes, he oommitted aota of indecent exposure, which acsts were olet.rly 
oonduot unbeooming an officer and a gentleman•. 

5. One minor error requires oonment. Al 'though the Speoifioationa 
under Chargea I and II alleged the aota of molestation and indeoent 
expoaure:to have taken place on 8 Deoember 1943, Miss Phillip'• tea- . 
timoiv shan them to have ooourred on 1 Deoember. The plaoe and the ' 
other oiroumstanoes were as alleged. It does not appear that acouaed 
was misled or prejudiced in hi• defense thereby, and the T&rianoe wu 
immaterial. 

6. War Department records ahow tha ... accused. is 23-3/12 19&rs of 
age and aingle. He_ attended the College ot the City ot New York tor 
one 7ea.r, but did not graduate. He served from 18 August 1942 to 19 
~ 1943 as u Aviation Cadet, and waa oommiaaioned a Seoond IJ.eutenant, 
Air Corps, Anq of the tbited Statee, on 20 May 1943. 

7. The court wu lega.lly constituted and had jurisdiction ot the 
person and the otfenaes. Bo errora injurioual7 affecting the substantial 
righta of a.ocused were committed during the trial. In the opinion ot the 
Board ot R~view the record ot trial ia legally auffioient to support the 
tilldings and the aenteno• and to warrant oonfirmaUon thereof. Dismiual 
ia authorized upon oonviction of violation of Article of War 96 and man
datory upon con:viotion ot 't'iolation ot Artiole of War 95. 

Jadge Advooat.. 

Judge Advooa.t.. 

Judge Advocate. 



(59) 

lat Ind. 

We.r Depe.rtaent, J.A.G.o., 2 1 f EB 1944. To the Seoretary et War. 

1. Herewith transllli tted for the ·action or the President are the 
record ot trial and the opinion ot the Boa.rd ot Revi6'11' in the oue ot 
SeoOlld Lieutenant .Alan J. Stone (0-745636), Air Corps. 

2. I concur in the opinion or the Boa.rd of Review• that th• record 
or trial is legally sufficient to aupport the findings and aentenoe am 
to warrant confirmation thereof. I recommend that the sentence be con
firmed but tha.t the forfeitures be remitted and that the sentence u 
thus modified be carried into execution. 

3. Inolosed ar,! a dra.ft of a letter for your aignature tr8llBlllitting 
·. the reoord to the Prellident for hil action and a form ot Exeoutive action 

4eaigned to oa.rey into,1~f£eot the recommendation hereinabove made, ahould 
such. action meet W"Sr.th a.pproval.. 

~~-~-•n'" 

lf,yron c. Cralll8r, 
Ma.jor General, 

3 Inola. The Judge Advocate General. 
Inol.1-Reoord of trial. 
Inol.2-Dre.ft of ltr. for 

aig. Seo. of War. 
Inol.3-Form of Ex. action. 

(Sentence confinned but forfeitures remitted. G.C.M.O. 155, 4 Apr 1944) 
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i'lAR DEPARTI.ENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGV (61) 
CM 249220 9 MAR 1944 

UNITED STATES. 70TH INFANTRY DIVISION 

v. Trial by G.C.M., convened at 
Camp Adair, Oregon, 20 January

Captain Wll.LIAM T. HART 1944. Dismissal. 
( 0-293226) , Infantry. ) 

l 
'· 

OPINION of the BOARD OF REV!Eil 
TAPPY, KIDNER and SLEEPER, Judge Advocates 

1. The record of trial in the case or the officer named above has 
been examined by the Board of Revie, and the Board submits this, its 
opinion, to The Judge Advocate General. · 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 95th Article of.War. 

Specifications 1 and 2: (Findings of not guilty). 

Specification 3: In that Captain William T. Hart, 276th Infantry, 
did on or about 5 November 1943, use the following insulting 
language toward Illr. H. B. Martin, a Pullman car conductor on 
a southbound train in the State of California, 11 You son of a 
bitch11 or words to that effect. · 

C!IA.."l.GE II: Violation of the 96th Article of War. 

Specification: In that Captain William T. Hart, 276th Infantry, 
was, on or about 5 November 1943, in a public place, to wit, 
a Pullman car· on a southbound train in the State of California, 
disorderly \'lhile in uniform, under such circumstances as to 
bring discredit upon the Military Service. • 

He pleaded not guilty to all Charges and Specifications•. He was found not 
guilty of Specifications 1 and 2 of Charge I; guilty of Specification 3 or 
Charge I and-Charge I and guilty of Charge II and its Specification. No 
evidenc~ of previous convictions was introduced. He was sentenced to be 
dismissed the service. The reviewing authority approved the sentence and 
forwarded the record of trial for action under the 48th Article of War • 

.3. The evidence for the prosecution is substan~ially as follows: 

Homer B. Uartin of 4146 Garden Avenue, Los Angeles, California, 
was the Pullman conductor, and Alfred Crockett was the Pullman porter on 
a Southern Pacific Railroad train running between Portland, Oregon and 
Los Angeles, California which left Portland at 7:15 p.m., 4 November 19.43. 
Accused boarded this train at Albany, Ore!!on in company with a 11!.:ajor Cary11 .; 
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Major Cary had lower berth .3 and accused had luWer berth 5 in Pullman 
car number f/J (R. 7, 9). While the conductor was c~llecting Major Cary's 
ticket, accused brushed by him in the ·aisle and he asked accused if he had 
a ticket. Accused replied, "You are damn right I have. What do you want 
to know?" He took up the ticket and went on his business. The next day, 
5 November, he was through Car f/J ten or twelve times in attendanqe of his , 
duties, and observed accused sitting and talking with Joe Her.nandez, a 
radio announcer, who was occupying lower 9 (R. 14), and a lacly, "Mrs. Davis", 
who was occupying upper 9 (R. 11, 17, 18). They were ell ha~ing a good time 
and enjoying themselves. He noticed a·bottle, but had no rea~on to say any
thing to them, as everything was in good shape. He did not see accused take 
a drink and had no cause to speak to him. He received no complaints of ac
cused's conduct during that day ( a. 1.3, ·14) • The Pullman porter, Alfred 
Crockett, on duty in Car flJ, had seen the accused drinking during the day 
but did not know whether he was drinking whiskey or rum. He did not know 
the brand of liquor he was drinking. On one occasion during the day he · 
asked accused not to smoke in the car. Tha~ was the only occasion he had to 

· ·speak to him (R. 6-8). The train arrived in Sacramento, California at 6:00 p.m. 
on the evening of 5 November 1943. As the train lays over there for an hour 
and fifteen minutes, the passengers were told they could get off. At about 
6:45 p.m•.the gates at the railway station in Sacramento were.opened to permit 
the passengers to re-enter the train; and accused was observed coming up the 
ramp toward the train. He was dressed in proper uniform. He had every
indication of being unsteady on his feet and was being supported by two people, .. 
one on either side of·him (R~ 15). One of the persons was Mrs. Davis (R. 17). · 
"Without a doubt he ,1as intoxicated. 11 Two special officers of the railroad were 
standing at the head of the ramp with Mr. :tfartin, the Pullman conductor, and 
also observed accused's condition. 

About·ten minutes.later, and before the train pulled out, the 
Pullman porter on duty in Car f/J made a report to ?{ir. fartin, .the Pull.man 
conductor, ·that the lady in lower 10 berth was complaining about accused's 
action with a bottle 0£ whiskey. He instructed the porter to return to 
Car f/J and then asked the two special officers of the railroad to go to 

· Car f/J and take the bottle away from accused (R. 10). These two officers 
went back to Car 60 and returned ·shortly with the information that the 
disturbance had been quelled and everything was quiet again. The lady 
occupying lower 10, and who had made the complaint, was an elderly lady and 
suffering from either asthma or fainting spells. By the time the Pullman 
conductor reached Car flJ, this elderly lady had retired and he was unable to 

·talk to her. · · 

Shortly after. the train left.Sacra.~ento~ the accused told the 
Pullman conductor he wanted to talk to him. He wanted to move his berth. 
The conductor said, "If you wish to move your berth and you have a good 
reason I think that could ·be arranged. I will be surely glad to help you, 
but if you want to have a party with this woman in upper nine, you had bet
ter go to bed and go to sleep. Tomorrow morni~g y~u will thank me for it, 
but if you get in bed with that woman w~ will put you off the train." 
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Accused said, "Conductor, you are a good man." The conductor went about 
his duties, when about 30 to 40 minutes later the Pullman porter who saw 
accused climb into upper 9 (R. 7), which was occupied by a lady, came for
ward about four cars in the train where the conductor was working, and said, 
"That Captain is in bed with that woman in upper nine. 11 The conductor and 
Corporal Raymond L. Lauderbaugh, Military Police, Southern Security District, 
Los Angeles, California, who was on the train· as a train guard, went to Car 
60 and found.the curtains buttoned in upper berth 9. The conductor unbuttoned 
the curtains and pulled them back. N.rs. Davis, the_ lady occupant of the berth, 
was facing the car wall. The accused was lying full length with a Pullman 
blanket over him. The conductor pulled the blanket back and ordered ~ccused 
out of the berth. He came down fully dressed, with his trousers open at the 
top and part of his penis exposed (R. 11, 13). Accused, the conductor and 
Corporal Lauderbaugh went to the smoking room where the corporal began. 
questioning accused. i7hile the corporal was getting accused's name and asking 
a few questions, accused said, "I think you are a son-of-a-bitch." The 
corporal looked up at accused and said, 11Do you mean :ine? 11 and accused said, 
"Ho, I mean this Conductor. 11 Immediately preceding this remark, the conductor 
had told accused be was drunk and had better go to bed and stay out of "that . 
woman's" berth (R. 12). . . , 

The berths were all made down at the time and no one saw this inci
dent except the conductor and Corporal Lauderbaugh (R. 15, 18-19), and no 
commotion or noise was made sufficient to attract the attention of others • 

. There were men in the smoking room when accused was taken there for questioning. 

It was stipulated that if Corporal Raymond L. Lauderbaugh were 
present in court and.sworn as a witness, he would testi.fy that he was on 
duty as a train guard on Southern Pacific Train #2/60. · 

11That on 5 November 1943 a passenger, Mrs. M. J. Harper, 
·of Junction City, Oregon complained to me that an officer was 
making a disturbance in Pullman Car #(;fJ. That the officer 
identified himself .to me as the accused in this case, Captain 
William T. Hart, 0-293226, 276th Infantry, Camp Adair, Oregon. 
Captain Hart was taken into the vestibule by Railroad Special 
Agent s_cott and myself and told to go back to his car and go to 
bed. He agreed. Capt. Hart was dressed in the uniform of a 
u. s. Army officer. From the odor of his breath and his actions 
at this time, I knew that be had been drinking. At 10:50 P.M. on 
the same day, Porter A. Crockett told the conductor, H. B. t1artin, 
and myself that Captain Hart wa~ in a berth with a woman. The 
conductor and I went to the berth and asked the accused to get 
out and· he did. The woman in the berth was undressed. The ac
cused had on an officer I s trousers and shirt but when he got out 
of the berth, his penis was exposed. The conductor and I took 
the accused to the men's room and I started making out my report. 
During this·time I heard the accused call someone a son of a bitch. 
and I asked him if be meant me. The accused said that he was 
referring to the conductor, not to me. 11 
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It was also stipulated that if First Lieutenant Fred M. Barker, 
Corps of Military Police, were present in court and sworn as a witness he 
would testify that 

11 on 6 November 1943 at Los Angeles, California while con
ducting an investigation into alleged misconduct which occurred 
on 5 November 1943 on Southern Pacific train #2/~ between Albany, 
Oregon and Los .A.ngQles, California, I questioned Captain William 
T. Hart, o-~.3226, 276th Infantry, Camp Adair, Oregon, the accused 
in this case, first advising him of his rights. That I identified 
the officer as Captain William T. Hart, the accused, by his 
identification tags and papers and by his own admission. That the 
attached exhibit marked for identification Prosecution Exhibit C 
was signed by the accused in my presence after being warned of his 
rights and of the fact that the exhibit might be used against him, 
that the exhibit was sworn to and subscribed before me as an officer 

.duly authorized to administer oaths. That my signature appears on 
' the exhibit, being placed thereon in the presence of the accused. 11 

Exhibit C in pertinent part is as follows: .. 
11 I had had a few drinks before I boarded the ~rain at 

Albany, and I took a quart of rum aboard the train with ine. 
_I met up with some civilians.and we were having a very quiet 
and pleasant time until just before we neared Sacramento when 
an old lady who had had her b,irth made down in the middle of 
the afternoon, made some kind of a complaint aboµt us. After 
we left Sacramento and after the b,!rths were made down, a lady 
friend whom I had met on the train, but whose name I don't care 
to reveal, went to bed in upper b,!rth, #9. With her approval I 
climbed up in her birth with her. About fifteen or twenty 
minutes later,.the Pullman conductor opened the curtains and 
tried to pull me out. I climbed down. The Military Policeman 
present requested me to come to_the hlen's Room where he started 
making up his report. During the conversation that followed I 
admit that I did call the conductor a son of a bitch. He had 
made me mad when I first got on at Albany by the manner in which 
he asked for my tickets. A retired Major Shumaker, l:ajor 
Kirkpatrick, and his First Lieutenant friend were present at the 
time. While I admit that I had been drinking, I was not drunk." 

4. For the defense: After his rights were explained by the law 
member, accused, at his. own request, was sworn and testified that he got 
on the train in Albany', Oregon, and the following day met a Major Shumaker, 
retired, a Mrs. Davis and another lady whose name he did not remember. They 
had a few drinks ~nd were enjoying themselves. When the train stopped at 
Sacramento, California~ he, the two ladies and Major Shumaker got-off and 
had something to' eat. He did not have anything to drink during the stop and 
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these same people accompanied him back to the train. When they got back 
· on the train all the berths had been made .down, and he noticed a special 
agent and a military policeman were standing by number 9 berth. He walked 
up to them and asked ~hat the trouble was. He was told that someone had 
been making too much noise in number 9. Accused told the special agent and 
military policeman that it would not happen again, and that he would assume 
all responsibility. 

Later that night, when the conductor ordered him out of upper 9 
berth he requested the conductor to wait a minute and did his best to zip 
up his trousers. He found it very difficult to zip them all the way up 
while in an upper berth. When he got down in the aisle, he zipped them all 
the way up and accompanied the conductor and military policeman into the 
smoker. He was resentful and humiliated because they brought him into the 
smoker in the presence of a major, a lieutenant and a civilian to.question· 
him. While the military policeman was making out his report the conductor 
made a couple of remarks, and accused said, "As far as I am concerned you 
are a son-of-a"'.'bitch. 11 When they finished questioning him he retired to his 
berth. 

5. "'Conduct unbecoming an officer and a 
gentleman' may thus be defined to be: -
Action or behaviour in an official capacity, 
which, in dishonoring or otherwise disgracing 
the individual as an officer, seriously com
promises his character and standing as a 
gentleman; Or action .or behaviour in an unof
ficial or private capacity, which, in dis
honoring or disgracing the individual personally 
as a gentleman, seriously compromises his position 
as an officer and exhibits him as morally unworthy 
to remain a member of the honorable profession of 
arms. 11 (\7inthrop Military Law, reprint, 713) • 

.!• The conduct shown in support of Specification .3 of Charge I 
alleging the use of insulting language toward the Pullman conductor, was 
not, in the opinion of the Board of Review, of a sufficiently serious and 
disgraceful nature to warrant a finding of guilty under the 95th Article of 
War. The evidence indicates that the insulting remark was provoked by the 
conductor's statement, in the presence of several occupants of the men's 
smoker, that accused was drunk, and the further fact that accused was · 
humiliated as a result of being questio~ed in their presence. As a result 
of these circumstances; he acted impetuously and in sudden an~er. His 
conduct did not demonstrate moral. unfitness to be an officer (MOM, 1928, 
par. 151). In any eveht Specification .3 of Charge I is,· in substance, a 
component part of the'offense of_disorderly conduct alleged under Charge II 
and its Specification in violation of the 96th Article of War. 

6. Accused is 3.3 years of age and is married. He gradua_ted from 
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high school and in 1933 received a degree or Bachelor of Science from 
Louisiana State University. He pursued a post graduate course in Economics 
for one year at the same university but did not graduate. He was appointed 
second lieutenant, Infantry Reserve, 20 Mey 1932, promoted to first lieu
tenant, 2 January 1941, and ordered to active duty 25 March ~942. He was 
promoted to .captain in the Army of the United States, 19 August 1943. 

7. The court was legally constituted and had jurisdiction of the 
person and the subject matter. No errors injuriously affecting the sub".'." 
stantial rights of the accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient· 
to support only so much of the findings of gullty of Charge I and Specifi- . 
cation 3 thereof as involves findings of guilty of_ ·the Specification in 
violation of Article of Har 96; legally sufficient to support the findings 
of guilty of Charge II and its Specification; legally sufficient to support 
the sentence and to warrant confirmation thereof. Dismissal is authorized 
upon conviction of a violation of Article, of War 96. 

Judge Advocate. 

Judge Advocate • . . 

Judge.Advocate.,17""-&Z~ 
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SPJGV 
Cll 24922JJ 

lat Ind. 

War Department, J.A.G.o., Z4 MAR 1944 - To the Secretaey ot War. 

l. Herewith transmitted tor the action or the President are 
the record or trial and tbe opinion ot the Board ot Review 1n the 
case or Captain William T. Hart (d-29.3226), Infantry. 

2. I concur in the opinion ot the Boarq or Review that the 
record ot trial is legal.l.y suf'ticient to support only so much or the 
findings or guilty ot Charge I and Specif'ieation .3 thereof as involves 
findings or guilty or the Specitieation in violation or Article or War 
96; legally suf'tieient to support the f'indinga or guilty or Charge II 
and its Specif'ication; legally sufficient to support the sentence and 
to warrant contirmation thereof. In view of' the previous good record 
of accused and his valuable military training, I recommend that the 
sentence be confirmed, but that the execution thereof be suspended 
during good behavior. 

). Consideration has been given to the attached letters f'rom the 
Honorable Henry D. Larcade, Jr. and Mr. Thomas s. Plunket, both of whom 
urge clemency in behalt or accused • 

•
4. Inclosed are a dratt or a letter f'or your signature, trans-

mitting the record to the 'President tor his action, and a form or Executive 
action designed to carry- into etf'ect the f'oregoing recommendation, should 
such action meet with approval. · · 

/ ~ ~. ~o.o-+--"Ai.---. · 

Myron C. Cramer, 
Major General, 

5 Inola. The Judge Advocate General. 
Incl.l-Record of' trial. 
lncl.2-Ltr. tr. Hon. 

Henry D. Larcade, Jr. 
Incl• .3-Ltr. fr. Mr. Thomas 

S. Plunket. 
Incl.4-Df't. ltr. tor sig. 

Sec. ot lfar. 
Incl.5-Form of action. 

(Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General. Sentence confirmed but execution 
suspended. G.C.~l.O. 165, 11 Apr 1944) 
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WAR DEPA.RTMEN'l 
A.rm1' Service Forces 

In the O!.tice o.t The Judge .Advocate General (69)Washington., D. c. 

SPJGQ 
CM 249224 

2,6 FEB 1~ 

U N I T E D S T A. T E S ) SECOND A.IR FORCE 

v. 
) 
) Trial b7 o.c.u • ., convened at 

Private·CHARLIE J. HOPE 
(343i9083)., 351st Base 
Headquarters and Air Base 

) 
) 
) 
) 

~ Air Base., Casper., Wyoming., 
7 - 8 January 1944. Con.tin&
merit £or lite. Dishonorable 
discharge, Penitentiary. 

Squadron. ) 

REVIDY' b7 the BOARD OF REVIEW 
ROUNDS, HEPBUPJi and FREDERICK, Judge Advocates 

l. The record o.t trial in the case or the soldier named above 
has been axarn1 ned by the Board o! Revin. 

2. The accused was tried upon the following Charge and Speci
£ioationa 

CHARGE: Violation of the 92nd Article o.t War. 

Speci.f'icationa In that Private Charlie J. Hope, 351st 
Base Headquarters and Air Base Squadron., did, at 
Casper., Wyoming., on or about ? December 1943, 

. forcibly and feloniously., 'Without her consent, have 
carnal knowledge of Mrs. Donnie Pinson. 

He pleaded not guilt," to and n.s round guilt," o! the Charge and Speci
fication. Evidence of one previous conviction for striking a non can
missioned officer on the head 1n violation ot Article ot war 93 was 
introduced at. the trial. Upon his conviction accused had been sentenced 
to con.ti.n9ment at hard labor for three months and forfeiture or $33 per 
month for a like period. In the instant case he was sentenced to be .. 
dishonorably discharged from the service., to forfeit all pa;y- and allow
ances due or to become due, and to be confined at hard labor at such 
place as the reviewing authority may direct, for li!e. The reviewing 
authority approved the sentence., designated the United States Penitenti&17, 
Leavenworth., Kansas, as the place o.t confinement, withheld the order direc1,
·1ng execution o.t the CJentence.,and .t:orwarded the record or trial for action 
under Article o.t War -50i•.y/' · ,:,. ·. . 
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3. The evidence for the prosecution may be briefly summarized as 
followas 

/ 

On the evening of 7 December 1943., Mrs. Tom Pinson., also known 
as :Mrs. Donnie Pinson (R. 46)., wa.s in the Texas Lunch in the •Sand-bar 
District• of casper., Wyoming. She had suffered an accident a number 
of years previous and doctors had variously prescribed drugs and seda
tives for her condition so that !or a period of 8 years :;;he had been accus
tomed to the use of narcotics. On the night in question she had taken 
three nembutal capsules. She had., on other occasions, taken more than that 
number at one time without losing consciousness but on this evening, · 
though she had not had any intoxicating liquors and had merely drank a bottle· 
of beer and a cup of coffee in the Texas Lunch., she completely' lost con
sciousness and could remember nothing that happened to her until she 

. •woke up• in a· hospital at about 2 or 2 :30 a.m.. on the following morning. 
She believed that someone had placed a drug in her cup of coffee which 
she had placed on a cabinet in a back roan of the 'lexaa Lunch 'While she 
mo.mentarily turned awa;r to plq a nickelodian (R. · 41-44). 

At the same time James Kelly Davis was at the Texas Lunch in 
company- with the accused who took a seat on a counter-stool next to 
:Mrs. Donnie· Pinson. Mrs. Pinson wa.s leaning on the counter with her 
head resting on her arm. (R. 22-23) Though Davis did not pq much 
attention to them at the ti.ma he later saw the accused lift Mrs. Pinson 
from the 1.1t.col and take her tonrd. a lavatory in the rear (R. 23). The 
woman staggered., appeared to be in an unconscious condition, and the 
accused assisted and steadied her (R. Zl). Davis later went back to the 
lavatory and, peering through a crack in the door about six: inches·in 
length (R. 24-26)., saw the accused lying on top ot the woman 'Who was on 
the floor. Davis •guessed• he was having sexual intercourse with her be
cause his body was in motion. Thereupon Davis asked the accused to let 

. him C9ID8 in. Inside the lavatory he first saw accused .,,.as still on the 
girl for the time being• (R. 24), with his head near her head (R. 24)J 
he then saw the accused on one hand and one knee (R. 26) getting ot:r ot 
the woman and when he arose Davis saw that the trousers which the woman was 
wearing were opened at the fly and were drawn down to a little above her 
knees though he failed to notice the condition of the accused's clothing 
(R. 24). During all of the time Davis was observing the woman in the 
lavatory she was motionless, her arms were b7 her side and she made no 
sound except a "mumble• (R. Z7., 28). · 

After the accused got up he and his companions prepared to leave 
(R. 25) but before going, there was an altercation between the proprietor, 
who wanted the soldiers to leave, and the accused who wanted to tight 
with the proprietor. When the accused re.fused to come along at Davis, 
request and •swung at him1', Davis hit him in the face w.ith his fist (R. 
J6)., after which Davis, another man by the -name of Williams and the ac- · 
cused left a.'ld proceeded to go to the Radio Bar. On the way., however., 
the accused left them (R. 25). 
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After the accused and his companions had le!t the Texas Lunch 
Yrs. Pinson, 'Who was known genera.1.J.y as •Jean• 1n the •Sand-b'2' District." 
(R. 7, 9, 14, 22), was discovered by ~le o. Newlin, a resident o! 
Casper, Wyoming, ~ on the noor ot the lavatory at the Texas Lunch 
1n an unconscious condition. Her trousers 'Which she was wearing were 
unbuttoned at the fiy and were drawn below her knees (R. 12). She was 
taken to a bench in the dance hall ot the ca!e and atter efforts had been · 
made to revive her by the use o! ice and camphor, she opened her qes and 
tried to converse but as she merely mumbled she could not be under-
stood (R. 9, 10, 13, 16, 18-21). 

Though no one saw how or when the woman le!t the Texas Lunch she 
disappeared (R. 15). 

Meanwhile the military police had been informed o! the sus-
picious conduct in the lavatory ot the Texas Lwich and Privates !irst 
class J. B. Morren and Eugene Eastburn, members of the Military' Police 
Detachment, Ax'my Air Base, Casper, l{yomi.ng, proceeded to that ca!e at 
about 7 p.m. the same evening to make an.investigation (R. 30, 31, 37). 
Following tracks in the snc,w (R. 10, 34, 35, 39) the two military police, 
accompanied by three civilians, Thomas Haydon, ~le o. Newlin and :Major 
(a name, not a military title ot rank) Al!red Estes, went to an outhouse 
or shower room near the Texas Lunch 'Where, by the light of a nashlight, 
the;r discovered the accused inside, lying on top of Mrs. Pinson, who was 
on the floor. · 

Private first class Morren testified that accused was •on top of this 
white woman•, •in motion• and although he told hill to get up •he kept on 
going• until prodded in the back with the policeman's club whereupon he 
arose. Accused•s trousers were open and his privates exposed (R. )O, 31) 
and there was blood on his blouse (R. 32, 33, 34). The woman's trousers 
were •pulled down on the le.ft ankle• and she was motionless (R. 36). 
Regarding actual penetration the ~ollowing col.l:oqey- took place a 

•Q. \Tho pulled the accused o!f the woman? 
A. I did. 

Q. Undoubtedly you were o!.fered a-clear vision o! contact. 
Is there a;rry doubt in your mind that this accomplished 
or obtained penetration of the woman. · This is not your 
opinion but actual observation. 

A. I should say he had, sir. 

Q. May I ask you·to clar:i.fy that answer, either you ~e 
positive or ;rou are not positive. 

A. I am positive, sir.• 
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had been given to the accusad prior to the ex~"llination (P.. 31, 32). 
Morren also admitted tnat he had slapped t.l-1e accused once during the 
exa.'IU.?lation because, as he said, ~when I said •yes, sir, this is the 
man I he (accused) called me a damn liar a.11d got me by the shirt collar 
and I slapped him across the face * * ~ 11* * * I slapped hi:n when he 
( s.ccused) ju.'llped at me * ~- *" (R. 32). According to ,forren, two 
acolo:r,adn civilian men were also present at one ti.'118 or another at 
the police station, one of them, :t.ajor Alfred ::::stes, coming in after 
accused had been examined ( P.. 34). 

Major Frederick H. Haigler, Itedical Gorps, on duty at the 
Station Hospital at the Casper Army Air Base, was called to the police 
station on the night of 7 December 1943. He testified that he was 
present when Ueutenant Davidson and •an ?J.p.a were questioning the 
accused. The record contains the following testimony regarding the 
incident, 

•Q. Did you hear the accused make any statement? 
A. Yes. 

' 
Q. What statement did he make? , 
A. He stated 'All right, I'll tell you everything, n all 

three did it.' Ha was asked who did it, and he said 
'Davis, Williams and myself. • · And he was asked ii' he 
would make a si;,ned statement, he said •yes', and went 
over to the bench to make the statement. · · 

Q. Do you, of your own knowledge, know what this investi
gation was about? 

A. Yes. 

Q. What was it about? 
A. About a charge or rape. 

Q. In this statement that Hope made, that you heard, did it 
concern the investigation or rape that was being con
ducted? 

A. Th.at' s right.• 

liajor Haigler saw no one slap the accused while he was present. Later, 
after the accused had been taken to a call, he attempted to make an 
examination of accused but was unable to arouse him. He was of the opinion 
that the accused had been drinking for he had vomited and the expelled 
substance had an alcoholic odor (R. 46, 47). 

4. The defense called as witnesses for the defense four of the 
witnesses llho had previously testi!ied for the prosecution. l'heir tes.timony 
may be summarized as follows: . ·· 

James Kelly Davis had been convicted of "taking• a gun from his 
employer in Frankfort, Kentucky !or ?lhich, he said., •they gave me a 
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year•. In L'es Moines, Iowa he had been convicted of, and served six 
months for, breaking and entering. In Mason City, Iowa, he had served 
15 days for conviction of assault and battery, and seven years for obtain
ing money under false pretenses (R. 48, 49). 

Privates first class Eastburn and :lorren, in the main, reiterated what 
they had stated 'as witnesses for the prosecution. Eastburn stated that 
when he and Morren ca.ma to t:ie outhouse (which he designated in his testi
mony either as a •bathroom• or as a 0 shower room•) after making a search, 
they found •the accused and the lady in the case• whose name he did not 
recall. He saw the accused on top of the woman but, since the accused 
was covered by an overcoat, he could not see his privates until he stood 

. up (R. 50). Morren first said he saw accused's privates •in the privates 
of the woman• and then, under further examination, said that, because 
accused-• s back was toward him he could not see his privates when he vias 
on the woman, bu.t that he did see them when he stood up and that •it was 
in a bent position• (R. 52, 53). · 

The civilian,'Major Alfred Estes, testified that when he was 
present at the police station while.•the Lieutenant• was questioning the 
accused he saw a military policeman strike the accused. At first he said 
he_ saw him struck •several times• (R. 54) and later, when examined by the 
court, he said •three or four times. I would say several• (R. 56). He 
heard no confession by the accused at any time. He had seen the accused 
in the Texas Lunch on the evening or 7 December 1943 prior to his being 
found in the outhouse.(R. 54). He did not then see accused touch the 
woman involved (R. 54) but both accused and the woman were in the lunch 
room at the same time (R. 55). 

5. The accused, after being advised of his rights, elected to make 
an unsworn· statement as follows: 

•* * * On December 7, me and Private Williams got the 
bus at 1.:10 and went to town. I don•t know exactly what 
time it was when we got there, but it was some time between 
la30 and 2:00. When we got off the b'us we go straight into tO'IIIl 
and bought a pint of whiskey and then went to the Radio Bar. 
We didn't drink the whiskey then, but got a bottle of beer 
and drank it. We left the Radio Bar and 1\'8nt to the Texas 
Lunch. We drank the whiskey in .the bathroom. This fellow 
Davis was there and all during the , time we talked to him, about 

· ten minutes, and we left and go back to t.>ie Radio Bar and got 
another glass of beer and came back to the Victory Cafe, or West 
•B• Ca.!e and spent the evening there until night. We mt 
Hussey and while we was there Private Williams wanted to ;:,o 
uptown. He said, •Lets go to town.,• and I said, •o.K.• We were 
on the way uptown and I told Private Williams we ought to get 
a room before it was too late. I go back and pay the lady for the 
room, a!1d they are walking along steady. I started out again and 
thought maybe they had gone to the Texas Lunch. I went in the, 
front part and they weren't there. An MP snatched on my coat and 
6aid., •Don 1t give me no argument.• I came outside and want to go 
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my way mid the one Private Morran hit me across the face 
with his fist before I could get my mouth covered up. The 
next thing they put in a car and came down town. They sit 
me in a chair and questioned .me again. I told them, 'I ain•t· 
goin' ·to. tell a lie on anything. I ain I t tellin • no lie•, and 
the MP hit me again. They was working on me when Lt. Davison 
came in and ask""d me and I told him I didn•t. They beat me 
again, and I was unconscious. Then I · signed a paper and C§!Jlle 
upstairs. I don•t remember nothing until the next morning.• 

When asked whether he saw any woman present when.he was in the-Texas 
Lunch on this occasion he answered: •I didn 1t pay much attention. 
There vrere several women there•. He did, however, deey ever seeing . 
Mrs. Pinson before the d~ of trial (R. 56, 57) • 

. 
6. According to the Manual for courts-Martial rape is the unlaw.ful 

carnal. knowledge of a woman by force and without her consent. Both the 
force and the want ot consent are indispensable in rape; but the force 
involved in the act 0£ penetration is aJ.one sutticient where thcire is in 
£act no consent. (VCM, 1928, par. 1482.}. 

In this case we have an unusual situation in which the victim 
of the assault was shown, by undisputed testimony, to have been in an 
almost wholly unconscious state at the time the alleged cr:iJae was com
mitted. Whether this state was self induced or not,. and whether it 
was a stupefaction because of liquor, or drugs, or both, are alike 
uncertain from the recorded testimony. But, whatever may have been 
the reasons or the cause, thi:. mental condition of the woman assailed 
prevented her from giving any competent or material testimony of an 
af!irmative nature other than that touching her condition and the 
surrounding circumstances so far :1s she can remember. 

The crime 01' rape may be cominitted upon the body of a woman who 
is, at the time, insensible from drugs, (1t1harton 1 s Criminal Law (12 Ed), 
sec. 695) and that such insensibility was sell induced would in no 
wise altar the responsibility of her assailant (Winthrop's Military 
Law and Precedents, (2d Ed.) Reprint 1920., p. 678, foot note 86). 

The first inquiry to be made is whether the woman, from whose 
body the accused was forcibly removed on the date alleged, was the 
woman named in and intended by the Specification as the victim of 
the rape. This involves a matter of identity and while the testimoey 
adduced on this point leaves much to be desired, there is no doubt 
that the two were identical. 

The woman testified that her name was Mrs. Tom Pinson but that 
she was aJ.so known as Mrs. Donnie Pinson. She said that she was in the 
·rexas Lunch on the evening 0£ 7 December 1943 a!ter having ta.ken 3 
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nemhttta.1. capsules.· Thereafter she had a bottle o.:f' beer and a cup of coffee, 
after which she became wholly insensible of her surroundings and con
dition, until she awoke in a hospital at 2:.30 ,a.m. on the following morn
ing. 

During the early evening .the accused was also present in the 
'.1.'exas Lunch. Three witnesses saw him there and, al.though the accused 
testified that there were several women present, he is not corroborated 
in that statement by any other witness. Four witnesses stated that they 
did see a stupefied or unconscious woman in the care at that time and 
one of them sa,T accused lying on top of her as she lay motionless and 
apparently unconscious, on the floor of the lavatory in the Texas Lunch. 
Three of these witnesses saw the accused again lying upon the ~ woman, 
in an outhouse adjacent to the care, about a halt an hour la.tar, and each 
testified that she still appeared to be unconscious. 

While none of these witnesses positively identified Mrs. Donnie 
Pinson by name, and several stated that she was known to them by the name 
of •Jean• (a name which Mrs. Pinson i;ienied using hersel!) direct and 
positin testimony- proves conclusively that Mrs. Donnie Pinson was in 

. the Texas Lunch in a stupefied and unconscious condition on the early 
evening of ·7 December 1943. It is &l.so established by uncontradicted 
testimony that a woman known to some as •Jean•, was in the Texas Lunch 
at about the same time and that this woman was later .:f'ound in the same 
condition, in an adjacent outhouse, under circumstances which resulted 
in the. arrest of the accused, and his trial for rape in the instant case. 
No one questioned the identity of the victim, who testified in the 
trial, and, although the acc~ed denied ever seeing the woman before the 
trial., it is an inescapable conclusion that the woman referred to by 
all of the witnesses in their testimocy }'{as the identiea.1. woman named in 

. 
1 

the Specification of the Charge. 

The indispensable element of the crime of rape is penetration, 
but the slightest penetration will constitute the crime if accomplished 
by force and without consent. U there is an actual entrance of the 
male organ within the labia of the pudendum oi' the female organ, and 
such penetration be accomplished without consent and by force, or under 

· such circumstances that proof of any force other than that which is an 
ordinary incident of the act of coition is unnecessary, the crime of rape 
has been committed •. In cases where the victim of the assault is in a state 
of stupefaction lack of consent is obviously apparent. Proof thereof is 
unnecessary,and proof of force, other than the act of penetration 
itsel!, is not requisite under such circumstances (~'harton's Criminal. Law 
(12 Ed) sec. 682., p. 914). Proof o.:f' penetration, beyond every reason
able doubt is, of course, essential; but such proof need not be direct 
nor is it necessary that it be sho-,;n by testimony of the outraged female. 
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Proof by circumstantial evidence may be made and it is sufficient if 
!acts be proven from which penetration may be interred {Wharton•s Crim
inal Law (12 Ed.) sec. 697, p. 936, and cited cases). 

In~ vs. State, 12 Texas Appeals 174, there had been no testi
moey of the prosecutrix rega.z·ding the penetration because the assailant 
had beaten her into insensibility. The court sustained the conviction 
upon evidence of facts and circumstances from.which the penetration was 
inferred and stateda 

•It would be a monstrous doctrine that villians who had ren
dered their victims insensible in order to effect their 
purpose should be freed from punishment because the victim 
could not swear positively to the act of penetration accom
plished upon her during her state of insensibility.• 

This doctrine applies equally to a case where the victim is 1n any state 
of insensibility, however induced. 

In the instant case, llrs. Pinson testified that she had no 
recollection 'Whatever of the accused's having touched her a.nd al.though 
Privates first class Mo?Ten and l!:astburn, To~ Hayden, Lyle Newlin, Major 
Estes and James Davis all saw the accused lying on top o! an \Ulconscious 
woman \Ulder circumstances whicli indicated t..hat he was having sexual 
intercourse, no one was able to say positively that he actually saw 
a penetration o! the private parts of this woman by the privates of the 
accused. 

Vlhen the evidence of the attendant circumstances~ conditions is 
examined, however, it appears evident, beyond all rea~ona.ble doubt that 
the o~ design the accused could have had in mind was sexual intercourse 
nth the woman. He was first seen approaching the woman as she sat 1n 
stupefaction on a stool at the counter 0£ the ca!e.' He then took her to 
the lavatory o! the ca!e and was seen on top o.f' her while· she was lying 
in an unconscious condition upon the floor with the trousers she was 
wearing open and drallll down to her knees and the accused was, by his 
motions, indicating to an eye-witness_ that he l',as having sexual. inter-
course with her. · 

The accused then left the ca!e in company with others from whom 
he almost immediately parted, while bystanders in the cafe discovered the 
woman in the lavatory and removed her to a bench in the front part ot the 
ca!e where \Ulsuccess.f'ul efforts to arouse her ~-ere made. 

The woman then disappeared but, within a half hour, was discovered 
lying on her back in an outhouse or shower room adjacent to the caf'e with 
her trousers down and one leg o! the trousers completely removed !ran 
her leg. She was still 'Wholly unconscious. Accused was again discovered 
on top o! hAr with his trousers open and his privates exposed. He was 
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lying, !acing her, upon her body· so that his stomch was upcn hers 
and their heads were together. According to some of the witnesses 
he 11as again in motion suggesting sexual intercourse. He was so 
intent upon his purpose that he !ailed to heed the orders 01' the 
military policenan to get up, but continu~ his motions until he was 
prodded in the back with the policeman's club and- he had to be pulled 
f'rom the woman's body. An overcoat he was wearing prevented the wit
nesses from observing an actual sexual connection between the accused 
and the wom.tn but one 01' the military police testified to conditions 
01' the accused's privates imnediately a.f't:.er he was taken from the 
woman and f'rom 1'hich alaie it could reasonably b·e inferred that the , 
accused had penetrated the woman's private pi.rts with his penis. 

It is not consistent with reason to believe that any male 
would associate with a !emale under such circumstances and on two 
separate occasions, for the sole purpose of' fondling her person or 
gra.tif'y:ing his om desires or passions by merely lying in close proxi-. 
mity to her body and it requires no exceptional credulity to draw 
the sensible inference that, the accused, having complete control 

·over a partially disrobed and totally unconscious victim did, as 
evidenced by his unmistakable position and motions, and the condition 
of' his penis, penetrate the private parts of the woman to sane degree, 
however slight. 

It is evident f'rau. the testimony regarding the situation 
which ccnfrcnted the accused at the time he was interrogated at the 
military police station that any statements he may have mde wer.e 
inadmissible as confessions. He had not been warned o! his rights 
and he was struck by one o.f the police while the investigation was 
in progress. While the statements allegedly ma.de by the accused were 
not sufficiently detailed to connect him positively with the crime 
with which he stood charged so that they nay be treated as confessions 
in the legal sense, they did constitute damaging admissions and as 
such were legaUy competent and admissible irrespective of the rule 
barring their introduction as a confessicn. Moreover, ruling out 
entirely such statements, there is abundant, legally competent and 
admissible evidence elsewhere in the record to sustain the finding 
of guilt. Consequently such evidence touching the m:l tter as was thus 
received did not injuriously affect any substantial right of the 
accused. · 

7. Attached to the record of trial is a petition !or clemency 
signed by aJ.l the members. of the court in which it is stated., 

"Although the evidence presented proved beyond a rea
sonable doubt that subject enlisted man violated Article 
of War 92., a.nd the sentence imposed by the court was the 
minimum authorized for such offense, we !eel tbat -such sen
tence is too severe taking into consideration the age of 

' the accused, the limited facilities tor recreation a1'1'orded 
'to men of his race, and particularly the character of the · 
woman 01' whom he bad unlawful carnal knowledge. 

- 10 -
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nwe do hereby recommend that aily so much of the sen
tence as provides for dishonorable discharge, confinement 
at lard l.abor for ten years and forfeiture of all r;s.y and 
alla.va.nces due or to become due and owing, be ordered 
executed." 

8. The record shows that the accused is 23 yea.rs of age and that 
he was inducted at Fart Bragg, North Carolina oxt 29 1'u©ist 1942. He 
had no prior service. 

9. The court was legally ccnstituted and had jurisdiction of 
the accused and the offense cbargad. No errors injuriously affecting 
the substantial rights of the accused were committed during the trial. 
In the op~ion of the Boa.rd of Review the record of trial is legally 
sufficient to support the find:mgs and the sentence. A. sentence of 
death or imprisonment for life is mawatory upon a conviction of a 
violation of Article of 1iiar 92. Confinement in a penitentiary is 
authorized by Article of War 42 for the offense of rape recognized 
as an offense of a civil nature and so punishable by penitentiary 
confinement for more than aie year by section 2801, Title 22, Code· 

or tlle District or Colmnbj/~~JO ,,-' 
~ Judge Advocate. 

~~ J\jdge Advocate. 

J~~, Judge ·Advocate. 

'. 
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. WAR DEPARl'MENl' 
·A:rmy Service Forces 

In the Office of The Judge Advocate General 
Washington, n.c. (81) 

1 5 NA'1 1944 
SPJGH 
CM 249227 

UNITED STATES ) SECOND AIR FORCE 
.) 

v. ) Trial by ct.c.M.~ convened at 
) Army Air Base, ll.earney,

Secaid Lieutenant HAROLD ) Nebraska, l4 January 1944. 
GREENBERG (0-S77747), ) Dismissal. 
Air Corps. ). 

OPINION of the BOARD OF REVIEW 
DRIVER, 0 1CONNOR and LorTERHCB, Judge Advocates. 

1. The Board of Review has examined the record of trial in the case 
o:t the officer named above and submits this, its opinion, to '.the Judge Advo
cate General. 

2. The accused was tried upon the following Charges and Specifications: 
. . 

CHARGE Is Violation of the 95th Article of War. 

Specification la In that SECOND LIEUTENANT HAROLD GREENBERG, 485th 
Base Headquarters and Air Base Squadron, did, at Reno, Nevada, 
on or about 16 November 1943, with intent to defraud, wrong
fully and unla~ make and utter to the Reno Anrry Air Base 
Exchange, a certain check, in words and figures as follws; 
to-wits 

94-l . MAIN OFFICE 94-1 
NO. 

FIRST NATIONAL BANK CF NEVADA 

·' Reno, Nevada, Nov. 16 1943-----..........
PAY,TO THE 

ORDER CF Ce.sh $ 2.5.00 

Twenty-five - - - - - - - - - - - -·- - - -· - ·- ::09 DOLLARS 

/s/ Lt. Harold Greenberg
0577747 

and b;r means, thereof, did fraudulently obtain from the Reno 
Anrw Air Base Exchange, $2,5.oo, lawful money of the United States, 
he, the said Second Lieutenant Harold Greenberg, then well know
ing that he did not have and not intending that he should have aey
account 'With the First National Bank o£ Nevada, for the payment 
of such check. 

:.~ 
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Specification 2: In that 'SECOND LIEUTENANT HAROLD GREENBERG, 485th 
Base Headquarters and Air Base Squadron, did, at Reno., Nevada., 
on or about 18 November 1943, with intent to defraud, wrong- . 
fully and unlawfully make and utter to Harold's Club., a certain 
check in words and figures as follows, to-wit: 

KEARNEY., NEBR • ., Nov. 18 1943 NO._ 

FORT KEARNEY STA'IE BANK 
76-4J-10 

PAY TO THE 

CRDER OF ~~C~a~s~h~~~~~--~~~~~~~f-2~5~·-00~·~~ 

Twenty-five - - - - - - · - - - - - - - - - - - · - - ~ DOu.A.RS 

FOR /s/ Harold Greenberg 
0577747 

366 Avn. Sqdn 

and by means., thereof, did fraudulently obtain from Harold's 
Club $25.00, lawful money of the United States, he, the said 
Second Li~tenant Harold Greenberg, ·then well knowing that he did 
not have and not intending that he should have any account with· 
the Fort Kearney State Bank for ,the payment of said check. 

Specification 3' Similar to Specification 2., except that it alleges 
the check was made and uttered to the "Silver Dollar".-

Specification 41 Similar to Specification 2., except that it alleges 
the ·check was made and ~tered to the Colombo Cafe. . 

Specificaticn 51 Similar to Specification 2, except that it alleges· 
the check was made and uttered to the Colanbo- Cafe, and. was in 

· the amount of $30. . · .. ,, 

Specification 61 Similar to Specification 2, except that it alleges 
the check was made and uttered on or about 19 November 1943, 
to the Colombo Cafe. 

Specification 7: Simila.r to Specification 2, except that it alleges. 
· the check was made and uttere~ on or about 19 Novdlllber 1943, 
to Colbrandt's. . 

Specification 8a Similar to Specification 2, except that it alleges 
the check was made-· and uttered on or about 20 November 1943, to 
the Hotel El Cortez. - · 

- 2 -
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.Specification 91 Similar to Specification 2, except that it al
leges the check was made and uttered on or about 20 November 
1943, to the Club Fortune. 

Specification 101 Silllilar to Specification 2, except that it al
leges. the check was made and uttered en or about 20 November 
1943, to Colbrandt' s. 

Specification 11: Similar to Specification 2, except that it al.
leges the check was made and uttered at Kearney, Nebraska, 
on or about 22 November 1943, to the Fort Kearney Hotel, and 
in the amount of $15. · 

Specification 121 Similar to Specification 2, except that it al
leges the check was made and uttered en or about S December 
1943, ,to the Colombo Cafe, and in the amount or $100. 

Specification 131 Similar to Specification 2., except that it al
- leges the check was made and uttered on or about 5 December. 

1943, to the Colanbo Cafe, and in the amount of $100. 

CHARGE na Violation or the 61st .Article of war. 

• Specificationl In that SECOND LIEurENANl' HAROLD GREENBllRG, 485th 
Base Headquarters am. Air Base Squadron, did, without proper 

· leave., absent himself from his organization and duties at 
Aney Air Base, Kearney, Nebraska., fran about 24 November 1943 
to 6 December 1943.· 

CHARClE Illa Violation of the 96th Article of War. 
{Finding of not gullty). 

_SpecU'icationa (Finding of nat. guilty). 

ADDITION.AL CHARGE Ia. Violation of the 9.$th·.Article of War. 

Specification 11 Similar to Specification 2, Charge I., except 
that it a1leges the check was made and uttered to the Union 
Federal Savings and Loan Association, and in the sum of $10. 

Specification 2: Similar to Specii'i.cation 2, Charge I, except that 
it alleges the check was made and uttered on or about 19 
Nonnber 1943, to the Club Fortune. 

Specification 31 Similar to Specification 2, Charge I, except that 
it alleges the check ns ma.de aI¥i uttered at Om.aha, Nebraska, 
on or about 25 November 1943, to the Hotel Fontenelle. 

Specification 4t Similar to Specificaticn 2, Charge I, except that 
it alleges the check was made and uttered at Omaha, Nebraska, 
on.or about 25 November 1943, to the Hotel Fontenelle. 

-3-
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Specification 51 Similar to Specification 2, Charge I, except that 
it alleges the check was ·made an::l uttered at Cmlaha, .Nebraska, 
on or about 26 November 194.3, to the Hotel Fontenelle, in the 
sum of $40, an::l that accused thereby fraudulently obtained 
$24.70 :in money and $15.JO in services. 

Spec:ii'ication 6: Similar to Specification 2, Charge I, except that 
it alleges that the check was made and uttered at Army Air 
Base, Kearney, Nebraska, on or about 22 fiovember 194.3, to the· 
Officers' Mess. · 
I 

ADDITIONAL CID.RGE II: Violation of the 95th Article of War. · 

' 
Specification la Similar to Specification 2, Charge I, except that 

it alleges the check was made and uttered at Omaha, Nebraska, 
on or about 24 November 194.3, to Charlei, J. Assman Compaey, and 
in the sum of $J4. 

. 
-Specification 2a Similar to Spec:ii'ication 2, Charge I, except that 

it alleges the check was made and uttered at Lincoln,Nebraska, 
on or about 29 November 194.3, to the Cornhusker Hotel. 

Specification .31 Similar to Spec:ii'ication 2, Charge I, except that 
it alleges the check was made and uttered at Denver, Colorado,· 
on or about JO Noveni>er 194.3, to the Cosmopolitan'Hotel, and in 
the sum of $50. · 

Specification 4a Similar to Specification 2, Charge I, except that 
it alleges the check was made and uttered at Denver, Colorado, 
on or about JO November 1943, ,to the Cosmopolit~ Hote1 • 

. Spec:ii'ication 51 Similar to Specification 2, Charge I, except that 
it alleges the check was made and uttered at Denver, Colorado, 
on or about; JO November 194.3, to the Brown Palace Hotel, and in 
the sum of $50. 

Specification 6: Similar to Specification 2, Charge I, except that 
it alleges the check was made and uttered at Denver, Colorado, 
on or about JO November. 1943, to the Brown Palace Hotel, and in 
the sum of $5'0. ,. · 

Specification 71 Similar to Specification 2, Charge I, ·except that 
it alleges the check was made and uttered on or about J De
cemberl94.3, to .Paul A. Walters, Inc. 

Specification 8: Similar to Specification 2, Charge I, except 'that 
it alleges the check was made and uttered on or about 5 De
cember 1943, to ru.versid~ Buffet, and in the sum of $20. 

' - 4 -



(85) 

Specification 9: Similar to Specification 2., Charge I., except that 
it alleges the check was made an:l uttered on 5 December 1943., 
to La Hacienda Ent&rprises., Inc •., and in the sum of $10. 

The accused pleaded guilty to the Specification, Charge II., and Charge II; 
and not. guilty to all other Specifications and Charges. He was found not 
guilty o! the Specification., Charge III., and Charge III; and guilty of 
all other Specif ica ti.ens arrl Charges. He was .senterx:ed to be dismissed the 
service., to forfeit all pay and allowances due or to become due., and to be 
confined at hard labor !or one year. The reviewing authority approved only 
so much o£ the sentence as provides for dismissal and forwarded the· record 
of trial !or act.ion under the 48th Article of War. 

3• Evidence for the prosecution: 

.l• Specification, Charge Ila Extract copy (Ex. 1) of the morning 
report o£ 336th Aviation Squadron, for 2.5 November 1943, at AI'IIIY Air Base, 
Kearney., Nebraska, shows accused from duty to absent without leave 24 
November 1943• Extract copy (Ex. 2) of morning report o! 485th Base Head
quarters and Air Base Squadron, for 2 January 1944, at Army Air Base., Kearney, 
Nebraska, shars accused from absent without leave to confinement in 
hospital at Reno., Nevada, 6 December 1943 (R. 28). . 

b. Specification 11., Charge Ia Mr. C. P. Lueck testified that in 
"the latter part of November", accused came into the Fort Kearney Hotel in 
Kearney., Nebraska., an:l presented his cheek (Ex. 16) to be cashed. The cheek 
dated 22 November 1943, in the sum of $1.5 draYm on the Fprt Kearney State 
Bank and payable to the Fort Kearney Hotel., was signed by accused in his 
presence and Mr• Lueck gave hlm the cash after examining his credentials. 
The check was returned by the bank and never paid (R• .50-.53). 

S• Specification 6, Additional Charge Ia Corporal Jack 1. Daly., 
administrative cl.erk., 0f!icers 1 Mess, Kearney., Nebraska, testified that he 
cashed a check (Ex. 9) which accused made out and signed in his presence. 
The· check was dated 22 November 1943., · drawn by accused on the Forf. Kearney 
State Bank., payable to "Cash•, and in the sum of $2.5. The check was re
turned with a slip (Ex. 10) attached showing it had not been paid (R.44-48). 

d. Specification 1., Additional Charge II: :Mr. Harold Haas., 
cre~t manager., Assmann Clothing Canpaey., Oma.ha., Nebraska., testified that 
accused purchased merchandise on 24 November 1943 and pa.id by check (Ex. 6) 
drawn on the Fort Kearney State Bank in the amount of $34 and made payable 
to Charles J. A.ssmann Co. Accused made out and signed the cheek in the 
presence or Mr. Haas am identified himself by his 11A.G.O~ pass". nie 
check was returned marked "no account" and never paid {R. 40-43) • 

.!• Specification 3, Additional Charge Ia Mr. Albert Brooks., · 
cashier., Hotel Fontenelle., ~., Nebraska, testified by deposition (Ex. 14)., 
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that accused presented his check {Ex. 1.5) to be cashed. The check, 
dated 25 November 1943, iri the sum of $2.5 payable to "Cash" and drawn 
on the Fort Kearney state Bank, was signed by accused in the presence of 
Mr. Brooks. Accused identified himself with his "AGO card" and Mr. Brooks 
gave him the cash. The check was presented for payment and returned 
with an attached slip showing 11No Account". The check was never paid 
(R. 49) • . 

f. Specification 4, Additional Charge I: :Mr. Harold Saalfeld, 
formerly day clerk Hotel Fontenelle, Qnaha, Nebraska, testified by 
deposition (~x. 17) that a check (Ex. 18), dated 25 November 1943, pay
able to "Cash", in the sum of $2.5, signed 11 .Harold Greenberg" and drawn 
on the Fort Kearney State Bank, "must have been presented" to him (Mr. 
Saa.1feld) because his initials were on the check, indicating that he 
11 0K 1d11 . it. However, he could not recall the matter. He could tell from 
entries on the back of the check· that cash was paid 11to the accused". 
He did not know whether or not the check was returned except that "no 
account" was written ori the face of the check (R. 53-54). 

g. Specification 5, Additional Charge I: Mr. Percy H. Adams, 
night clerk, Hotel Fontenelle, tinaha, Nebraska, testified by deposition 
(Ex. 19) that be had no recollection of cashing a check (Ex. 20) dated 
26 Novanber 1943, payable to "Cash" in the amount of !lli40, drawn on the 
Fort Kea~:y State Bank and signed "Harold Greenberg", except that his 

, (Mr. Adams 1 ) handwriting was on the reverse side. His. writing indicated 
that he cashed it and that 11 accused" was given $24.70 in cash and that 
the balance of ;in.5.30 was applied in payment of his hotel bill. Accused 
"must have" identified h:iJnself by his 11 A.G.(l. 11 pass or his check would not 

'have been cashed. The check was deposited in an On.aha bank and was re
turned with a slip attached reading t1Has no Account" (R. 54-55). 

h• Specification 2, Additional Charge !Ia Mr. Allan L•. Lew, 
resident manager, Hotel Cornhusker, Lincoln, Nebraska, testified that ac
cused was a guest a.t the hotel from 27 November to 29 November 1943, and 
on the latter.date presented his check (Ex. 5) to be cashed. The check 
in the sum of $25 drawn on the Fort Kearney State Bank, dated 29 November 
1943, and payable to "Cash 11 , was signed by accused in his presence. Mr. 

· Lew gave accused $25 in cash after examining his "AGO pass". The check 
was later returned marked "no account". The money was never repaid (R. , 

·37-40). . 

!• Specifications 3 and 4, J~dditional Charge II:. Mr. Ray 
E. Baker, assistant manager, Cosmopolitan Hotel, Denver, Colorado 
testified by deposition (Ex. ~1) that on 30 November 1943, he cashed a 
check (Ex. 12) in the sum of ~50, and· another (Ex. 13) in the sum of $2.5 
for accused. Both checks were dated 30 November 1943, payable to ttCash 11 
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and drawn on the Fort Kearney State Bank. Accused made out and signed the 
checks in the presence of Mr. Baker, identified himself-by his "AGO .Pass 
and picture• and received the cash._ The checks were presented for pay
ment and returned unpaid, marked "no account", a:rxi have never been paid 
{R. 48-49). · . · 

J• Specification 5, Adcl:itional Charge II1 Mr. Clarence s. 
Bromstead, assistant manager, Brown Palace Hotel, Denver, Colorado, 
testified that accused registered at the hot el on 30 November 1943 and 
presented his check (Ex. 3) to be cashed, drawn on the Fort Kearney State 
Bank in the sum of $50 and payable to Brown Palace Hotel. Accused signed 
the check in the presence of Mr. Bromstead, identified himself with his 
11AGO pass" and received $50 in cash. 'Ihe check was deposited, was returned 
with the notation 11no account• and never paid. Mr. Bromstead could not 

· identify accused in the courtroom (R. 28-36). 

k. Specification 6, Additional Charge II1 Miss Betty Gold, 
cashier, lrrown Palace Hotel, Denver, Colorado, testified by deposition (Ex. 
7) that on 30 November 1943, accused presented his check (Ex. 8) to be 
cashed. The check dated 30 November 1943, in the sum of $50, drawn on the 
Fort Kearney State Bank, was signed by accused in the presence of Miss 
Gold, 'Wtlo gave him the amount in _cash after· examining his "A.G.O. pass, 
picture, and. signature•. The check was· presented for payment and returned 
because of "no account" (R. 43-44). 

l. It was admitted by accused and his counsel in open court that 
accused wrote and signed 11 each and every check that is mentioned in the 
Specifications and. Charges in this case" (R. 62). 

Ac~used, after bei~ advised "of his rights", signed a written 
statan.ent (Ex. 21) at Reno,· Nevada, on or about 13 Decanber 1943, in which 
he admitted that he "went A.w.o.L. 11 from duty at Kearney, Nebraska, on or 
about 23 November 1943, an1 that 11durmg this period" be "issued and ne
gotiat ed11 the following checks: a $25 check to the "PX, RAAB"; a $25 or 
$30 check, three $25 checks and two $100 checks to "Colombo"; a $25 check to 
11Harold 1s Club"; and a $20 check to the "Riverside Bar" (all the foregoing· 
checks being cashed at Reno, Nevada); a $25 check to the Officers' Club and 
a $)5 check to the Kearney Hotel, both at Kearney, Nebraska; a $75 check 
to the Fontenelle Hotel at Omaha; a $75 check to the Cosmopolitan at Denver; 
and 11six more in different night clubs in Reno", each in the amount of 
$25 (R. 55-63). 

Photographic copies of the checks described in Specifications l, 
2, 3, 4, 5, ·6, 7, 8, 9, 10, 12 and 13, Charge I; Specifications land 2, 
Additional Charge I; and Specifications 7, 8 and 9, Additional Charge !I, 
were received_ in evidence 'Without objection as Exhibits 25 to 41, re
spectively. In connection with the introduction of Exhibits 25, 26, 27 
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and 28 the trial juige advocate stated the originals had been sent "to 
Reno" and not returned (R. 70-73). 

Mr. John M. Spear, cashier, Fort Kearney State Bank, testified that 
accused opened an account at the bank on 1 October 1943, with a deposit of 
:ii>40 lf'h.ich was lVithdrawn by check on 2 Octqber. He made a deposit of $50 
on 14 Octooer which was withdrawn by check on 1.5 October. No further de
posits were made :in the account. An account is closed by the withdrawal of 
the entire amount in it but a further deposit will generally reopen the 
account if "the sheets" are still available. Mr. Spear identified Exhibits 
3, 5, 6, 1, 9, 12, 13, 15, 18, and 20 as checks presented for payment to the 
bank and refused. The lack of arry perforation of the checks shown in Ex
hibits 26 to 41 indicated that they had not been paid. He could not say · 
whether the checks shown in Exhibits 35 and 36 were ever presented to the 
bank. 'Ibey definitely were not paid as there was no money in the account 
(R. 63-70, 73-4). 

4. Evidence for the defenses 

Accused testified that he was single and his home was in Baltimore, 
Marylarxi. He had been in the service 22 months, and since 10 September was 
stationed at Kearney where he was assigned to the 336th Aviation. Sqi1adron as 
mess, supply and transportation officer and police and prisons officer 
(R. 76-77). , . 

He left Kearney on leave of·absence, 10 November 1943, went to 
San Francisco and from there to Reno, arriving on 15 or 16 November. While 
in Reno he met a woman who told him that her name was Valerie Jepson and 
that she lived at 1007 Manor Drive. She took accused to her home, and "during 
the course of our relations" he told her he was leaving because he did not 
have any money. She told him not to leave, that she wanted him to have 
"a good time", that she would make arranganents for him to cash checks in 
a number of night clubs in which she a:rxi her husband owned stock, and that 
she would take care of them. In the presence of accused, she telephoned 
Harold 1s Club, the Colombo Cafe and several other cltbs and instructed them 
to allow accused to cash checks, but not to send them through for collection, 
and that she would take care of them. She also called· the district ·attorney 
of Reno and asked him to make similar arrangements with other places. 
Accused testified that ordinarily he would have taken such a· proposal 11with 

-a gra:in of salt" but because of her f:ine appearance, Cacti.llac automobile, 
beautiful hone arrl the manner in which she talked to these people, he thought 
she was telling the .truth and accordingly he wrote "four or five hundred 
dollars worth of checks". In cashing the checks he told them who he was and 
produced his 11vm AGO" pass. He returned to Kearney, 22 November, and attempted· 
to telephone Mrs~ Jepson at the address she had given, but was told there was 
no such person a.t that address. It was a "great -shock", accused "Imew llhat 
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the consequences were" for ·passir:g worthless· checks, and his .first· impulse 
was to tell his story to. his 11 C011 • However, when he got to the base he 
found he was already in difficulty because of the fact that during his 
absence the base had n:>t been able to get in touch with him at the San 
Francisco address he had given as his address while on leave. He felt 
then that he· would not be able to obtain emergenciJ leave "to straighten out 
this business", so he returned to Reno by way of Omaha, Lincoln and 
Denver. Before leaving iearney he cashed a check at the officers• club~ 
He stayed three days in Omaha, overnight in Lincoln, and two days in 
Denver. In Denver he stayed one day at the Cosmopolitan Hotel and one day 
at the Bro'Wil Palace, cashing a $50 check at the latter place. When he 
arrived in Reno, on 3 December, he got in touch with a .Mrs. Eleanor Roland 
and asked her to .find out .for him if his checks had been dishonored. He 
was told that they had not been returned and therefore thought Mrs. Jepson 
had made them good. Upon further inquiry he found out Mrs. Jepson•s 
correct name was "Moss" and that she had just married and was "honeymooning" 
in Palm Springs, California. He cashed a $100 check at the_ Colombo Cafe, 
intending to go to Palm Springs to find her but was arrested the next day 
'before leavi~ town. He asked Mrs. Roland to call various hotels in Palm 
Springs to locate Mrs. Jepson-Moss but did not hear from her as he was 
placed in confinement_ and not allowed to have any- contact with outsiders. 
Accused testifieds 11 The reason I pleaded not guilty to the checks was 
simply because of the way the Article of War is worded. I did write those 
checks, I knew I did not have money in the bank, but in my heart I know I 
never intended to defraud anybody" (J;(.. 77-82, 89J Cert;. of CoIT.). 

On cross-examination accused said he never attempted to verify 
the st.atenents of Mrs. Jepson at the clubs "Where he cashed the checks·. He 
had no reason to believe she would honor the checks he cashed in Kearney or 
Denver. Accused admitted that prior to meeting Mrs~ Jepson, he wrote and 
cashed, on 16 November 1943., a $25 check, drawn on First National Bank of 
Reno., of whi.ch Exhibit 25 was a 11photostatic copyl', and that he had no 
account or money in that bank. He also admitted that he wrote and cashed 
at Harold's Club the $25'check shown in the photograph, Exhibit 26; at the.: 
Silver Dollar Club the $25 check shown in the photograph, Exhibit 27; at 
the Colorubo Cafe the i25 check shown in.the photograph, Exhibit 28; the 
$JO check shown in the µiotograph, Exhibit 29; the $25 .check shown in the 
photograµi, Exhibit JO; the $25 check shown in the photograph, Exhibit Jl; 
the $25 check shown in the photograph, Exhibit 32; the various checks shown 
in-the photogTaphs, Exhibits 33, 34, 35, 36, 37., 38, 39, 40 and 41; and 
that he received the amounts shown on the face of each check. Accused also 
admitted cashing Exhibits 12 and 13 at the Cosmopolitan Hotel; ~bits 3 
and 8 at ·the Brown Palace Hotel; and Exhibits 18 and 20. Mrs. Jepson told 
him to write the checks for 11arourrl $2511 (H. 82-90). 
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On exam~ation by the court accused testified that he had be
lieved Mrs. Jepson would take care of his checks because of her phone 
calls to the clubs and because of_ her statements that she owned stock in 
them. She also said her brother-in..:.law was governor of the state and her 
brother district attorney. She had asked him to be reasonable in writing 
checks and keep them under a thousand dollars. He had no reason to be
lieve she would make good the checks he ll!'ote outside of Reno but he hoped 
to find her and ·ask her to make them good. He wrote two ~1.00 checks in 
Reno on his return there and gambled with the proceeds because he was 
"desperate" and thoo.ght he might 'Win sufficient money in that manner. Mrs. 
Jepson never gave him any cash and wrote no checks because her account was 
a joint account w:ith her husband, who also had to sign the checks. Ac
cused went to Omaha to "straighten out 11 his appearance and to Denver to 
get the money to t.ide him over at Reno (R. 90-93). 

5. The evidence establishes that between 16 and 20 November 1943, 
while accused was on leave of absence from his station at Army Air Base, 
Kearney, Nebraska, he wrote and cashed at a post exchange, night clubs, 
and other establishments in Reno, Nevada, twelve checks in the aggregate 
amount of ~290 (Specs. 1 to 10, Chg. I; Specs. 1 and 2, Add. Chg. I). One of 
the checks was drawn on the First National Bank of Nevada, Reno, Nevada, 
and the remaining checks (and all checks hereinafter mentioned) were drawn 
on the Fort Kearney.State Bank, Kearney, Nebraska. Accused never had an 
acco1,1.nt at the fonner bank and hi. s account in the latter had been closed by 
withdrawals on 15. October 1943 and never reopened. 

Accused returned to his station at Kearney and on 22 November wrote 
and cashed a $15 check at the Fort Kearney Hotel and a $25 check at the 
officers' mess at the base (Spec. 11, Chg. I; Spec~ 6, .Add. Chg. I). He 
absented himself without leave from his station on 24 November (Spec., Chg. , 
II), anc;l. went to Omaha, Nebraska, where, between 24 and 26 November, he cashed 
three· checks at a hotel in the total amount of $90 and gave a i34 check to 
a clothing house in payment for merchandise (Specs. 3 to 5, Add. Chg. I; 
Spec. 1, Add. Chg. II). _From Omaha he went to Lincoln, Nebraska, cashing a 
$25 check at a hotel there on 29 November (Spec. 2, .Add. Chg. II), and then 
to Denver, Colorado, where he cashed at hot·e1.s on JO November four checks 

', in the aggregate amount of ~175 (Specs. 3 to 6, Add. Chg. II). He aITived 
back in ~~o on 3 December and on that date cashed a $25 check (Spec. 7, 
Add. Chg. II). On 5 Decei~ber he wrote and cashed four more checks, 
totaling $230 (Specs. 12 and 13, Chg. I; Specs. 8 and 9, Add. Chg. II). 
He was arreste~ the following day and returned to military control. 

The prosecution offered competent evidence to prove the making and 
uttering of only pa.rt of the checks involved in the case. However during 
the presentation of the prosecution's case accused and his counsel' admitted 
that accused wrote and signed all of the checks describ'ed in the Specifications 
and on cross-examination accused admitted utterlng _and receiving face value '• 
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for all. of those checks- concerning which adequate proof had not been offered 
by the prosecution. Accused testified, 11The reason l· pleaded not guilty to 
the checks was simply because of the wa:y the Article of War is worded. I 
did write those checks, I knew I did not. have m::iney in the bank, but in my 
heart I know I never intended to defraud anybodyn. 

In support of his contention that he had no intent to defraud, ac- . 
cused testified that in Reno he met a woman of "fine appearancE:n, with a 
Cadillac automobile and a beautiful honie, who said the governor was her 
brother-in-law and the district attorney her brother. This woman, accord
ing to accused, said she wanted him to have. a good time in Reno and as he was 
in need of money she phoned several night clubs, in imich she said she and 
her husbani owned stock, and instructed them to cash the checks of accused 
and not to forward them for collection as she would. take care of them. Ac
cepting her representatims as true accused cashed a number of checks before 
he returned to his station. Upon his arrival at Kearney accused attempted 
to telephone this lady at the address she had given him and was told there 
was no such p!,!rson at that address. He was alarmed and, to "straighten out 
this business", returned to Reno, en route cashing checks at Kearney, Qnaha, 
Lincoln and Denver in order to have money to present a good appearance and 
to tide him over until he located the woman. When he arrived-in Reno he made 
inquizy through a friend, learned that his previous checks had not been re
turned and that his credit was still good; so, thinking that perhaps this 
woman bad actually made the checks good as she promised, he proceeded to cash 
several more. 

The foregoing testimcny of accused in denial of any intent to de
fraud has application only to checks uttered in Reno and even as to these 
checks accused testified that cne was uttered before he met the woman. He 
offered no testimoey decying fraudulent intent in_ connection w.ith the checks 
cashed elsewhere than Reno, other than his statement that he hoped to find 
the woman and ask her to make them good. The Board does not believe his ex
planations worthy of serious consideration. The evidence is sufficient to 
show that accused made and uttered for their !'ace value w.ith intent to de
fraud all of. the checks described in the Specifications, knowing that he did . 
not have arxi not. intending that he should have arry account in the banks upon 
which they were dra-wn. The Manual for Courtis-Martial {par. 1.51) includes as 
an instance of a violation of Article of War 951 11giving a a:heck on a bank 

· where he knows_ or reasonabl,y should know there are no funds to meet it, and 
,:ntoout intending that there should be"• 

The evidence also establishes, · and accused admitted by hi~,pleas of 
guilty, that he was absent without leave as alleged. 

6. Accus~d is 21 years of age~ 'I'he records of the Office of The Adjutant 
General show his service as follows: Aviation cadet from 14 March 19~; 
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enlisted service from 1 July 1942; appointed temporary second lieutenant,· 
AXTny of the United States, from Officer Candidate School, and active duty, 
16 April 194J. , 

7. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trial. 
The Board of Review is of the opinion that the record of trial is legally 
sufficient. to support the findings of guilty and the approved sentence, and 
to warrant confirmation of the approved sentence. Dismissal is authorized 
upon canvict1.on of a violation of Article of War 61 and mandatory upon con- · 
viction of a violation of Article of War 95. 

/~~Judge Advocate. 

~c-J -,. ;;-,: (\ /o,.'i, - . I 
/' (!f'v-<-rf ',,i:.C~ v . , Judge Advocate. 

-~----Hr"'---~_·'_'_.,_,_____,Judge Advocate. 
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1st Ind. 

1':ar Department, J.A.G.o., 2.0 MAY 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Seccnd Lieutenant Ha.r-0ld Greenberg (0-577747), Air Corps. 

2. I cmcur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
approved sentence and to warrant confirmation of .the approved sentence. 
The accused, with intent to defraud, made and uttered bet-vreen 16 November 
and 5 December l943, twenty-eight checks in the total sum of $909, all 
drawn on banks in which he had no· account. The c.l1ecks were cashed ·at 
night clubs, hotels and other business establishments in Reno, Nevada; 
Kearney, Lincoln and Omaha, Nebraska; and Denver, Colorado. He was also 
absent without. leave from his station from 24 November to 6 December 1943. 
I recommend that the sentence to dismissal be confirmed and carried into 
execution. 

3. Inclosed are a draft of a letter for your signature, transmit
ting the record to the Prestdent for his action, and a form of Executive 
actim carrying mto effect the recommendation ma.de above. 

Q 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls. 
Incl.1-Rec. of trial. 
Incl .2-Drft. ltr. for sig.

S/w.
Incl.J-Form of Action. 

(Sentence confirmed. G.C.M.O. 3.53, 15 Jul 1944) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 

(95) 
SPJGK 
CM 249232 

21 MAR 1944 

UNITED STATES. ) TEE INFANTRY SCHOOL 
) 

v. ) 
) 

Trial by G.C.M., convened at 
Fort Benning, Georgia, 11 

Cantain YUJ)SWORTH A. NORP.EN ) January 1944. Dismissal, 
(o:1283299), Infantry. ) total forfeitures, and con

) finement for two (2) years. 

OPINION of the BOARD OF REVIE'l'f 
LYON, HIU, and :A.ND~IB., Judge Advocates. 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Adv_ocate General. 

2. The accused was tried upon the following Charges and.Specif'i
cationsa 

CHARGE Ii ·violation of the 95th Article of War. 

Specification la In that Captain Wadsworth A. Norren, Infantry, 
4th Training Regiment, Army Specialized Training Program, 
Basic Training Center, was, at Columbus, Georgia, on or 
about 4 December 1943, in a public place, to wit, Charlie's 
Place, drunk while in uniform. 

Specification 2 a In that Captain Wadsworth A. Norren, Infantry, 
in a public place, to wit, 4th Training Regiment,· Army 
Specialized T~aining Program, Basic Training Center, did, 
at Charlie's Place, Columbus, Georgia, on or about 4 
December 1943, wrongfully drink intoxicating liquor with 
en enlisted man, Teo 5- Charles (mm) Pavniok, 11th Company,· 
4th Training Regiment, Army Specialized Training Program, 
Basic Training Center. 

CRA.RGE IIa Violation of the 96th Article of War. 

Specification la In that Captain Wadsworth A. Norren, Infantry, 
4th T.raining Regiment, Army Specialized Training Program. Basic 
Training Center. having been restricted to the limits of the 
area of the 4th Training Regiment, did, at Fort Benning, · 
Georgia, on or a.bout 19 November 1943, break said restriction 
by going to :the Harmony Church Branch of the Officers' Mess. 



------------------------------
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Specification 2a In that Captain Wadsworth A. Norren,. Infantry, 
4th Training Regiment, Army Specialized Training Program, 

.Be.sic T.raining Center, having been restricted to the limits 
of the area of the 4th Training Regiment, did, at Fort 
Benning, Georgia, on or a.bout 3 December 1943, break said 
restriction by ~oing to Colmnbu.s, Georgia. 

Specification 3a In that Ce.pte.in Yfadsworth A.• lYorren, Infantry, 
4th Training Regiment, Army Specialized Trainin~ Program, . 
Basio Training Center, did, at Columbus, Georgia, on or about 
9 Ootober 1943, make and utter to Mr. Louis 17. Phillips, a 
certain check, in words and figures as follows, to wit a 

C loth Street Branch 
0 COLUMI3US BANK and TRUST COMPA1'Y 64-60 
u 
n Columbis, Georgia, October 9th 1943 $10.00 
T 
E Pe.y to_____c_a;.;.s:._h.;....______________or bearer 
rr 
C 
H 

Ten and-----------:~------------ no/100 Dollars 

E /s/ Wadsworth A Norren • 
C Capt. Inf. 0-1283299 
K 

and by meo.ns thereof did obtain from 1-Ir. Louis 1'f. Phillips 
ten dollars (;10.00) lawful currency of the United States and 
did wrongfully fail to maintain sufficient balance in the 
Columbus Bank and Trust Company, Colu.~bus, Georgia, to meet 
payment of said check when presented for payment through the 
normal banking process· for checks. · 

Specification 4a In that Captain Wadsworth A. Nerren, Infantry, 
4th Training Regiment, Army Specialized TrainiaG Program, Ba.sic 
.Training Center, did, e.t Fort Benning, Georgia., on or about 
3 December 1943, wrongfully borrow money, to wit, the sum of 
ten dollars (t10.oo) from an enlisted man, Technician 5th Grade 
Charles (lf~I) Pavnick, 11th Company, 4th Training Regimeni., 
Arm~ Specialized Training Program, Be.sic Training Center. 

Specification 5: In tha~ Captain Wadsworth A. Nerren, Infantry, 
4th Training Re;iment, Army Specialized Trair..ing Program, 

Basic Trainin[ Center, did, at Fort Benning, Georgia, on or 
about 3 December 1943, wron6fully borrow money-, to wit, the 
sum of five dollars (05.00) from an enlisted man, Corporal 
.Francis E. I.e.wrer.oe, 11th Company, 4th Training Regiment• 
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Army Specialized Training Program, Basic Training Center. 

Specification 6& In that Captain Wadsworth A. Norren, Infantry, 
4th Training Regiment, Army Specialized Training Program, Basic 
Training Center, did, at Fort Benning, Georgia, on or about 
28 November 1943, wrongfully borrow money, to wit, the sum of 
two dollars ($2.00) from en enlisted man, Corporal Paul A. 
Hetto, 11th Company, 4th Training Regiment, Army Specialized 
Training Program, Basic Training Center. 

Specification 7& · In that Captain Wadsworth A. Norren, Infantry, 
4th Training Regiment, Army SpeciaMzed Training Program. Basic 
Training Center, did, at Fort Benning, Georgia, on or about 3 
December 1943, wrongfully borrow money, to wit, the sum of 
twenty dollars ($20.00) from· en enlisted man, Technician 5th 
Grade Clement W. Mezera, 11th Company, 4th.Training Regiment, 

·A:rm.y Specialized Training Progre.m,.Basic Training Center. 

Specification 8 t In that Captain Wadsworth A. Norren, Infantry, 
4th Training Regiment, Army Specialized Training Program, 
Basic Training Center, did, at Fort Benning, Georgia, on or 
a.bout 23 November 1943, wrongfully borrow money, to wit, the 
sum of one dollar ($1.00) from en enlisted man, Technician 
4th Grade Eugene· w.· Connolly, 11th Company, 4th Training 
Regiment, Army Specialized Training PrograI!l, Basic Training 
Center. 

Specification 91 (Motion for _finding or·n~t guilty sustained) •. 

· Specification 10& In that Captain Wadsworth A. Norren, Infantry. 
4th Training Regiment, Army Specialized Training Program, 
Basic Training Center, did, at Fort Benning, Georgia, on or 
about 25 October 1943, 'wrongfully borrow money, to wit, the 
sum of three dollars ($3.00) from en enlisted man, Technician 
5th Grade Harvey L. Sams, Jr. , 11th Company, 4th Training 
Regiment, Army Specialized Training Program, Basic Training 
Center. 

S?ecification 11& In that Captain Wadsworth A. Nerren. Infantry. 
4th Training Regiment. Amr:, Specialized Training Program, 
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Basio Training Center, did,· at Fort Benning, Georgia, on 
or about 15 November 1943, wrongfully borrow money, to wit, 
the sum of thirteen dollars and f~fty cents ($13.60) from 
an enlisted :man, Private, First Cle.as Waldo \J. Adams, 11th. 
Company,- 4th Training Regiment, Army Speoialhed Training 
Program, Basio Training Center. 

Specification 12 a . In that Captain Wadsworth A. Norren, Infantry, 
4th Training Regiment; Army Sp.eoialized Training Program, Basio 
Training Center, did, at Fort Benning, Georgia, on or about. 3 
December 1943, wrongfully borrow money, to wit, the sum of' _ten 
dollars ($10.00) from.an enlisted man, Prive.ta Osoa.r C. 
Anderson, 11th Company, 4th Training Regilllent, Army Specialized 

. Training Program, Basic Training Center. 

CHARGE III1 Violation or the 93rd Article of War. 

Specifications In that Captain Wadsworth A. Norren, Infantry, 
4th Training Regiment, Army Specialized Training Program, 

· Basio Training Center, did, at .Fort Benning, Georgia, on or 
abou-!, 13 November 1943, feloniously embezzle by fraudulently 
converting, to his own use money of the value of twenty-three 
dollars and forty cenba ($23.40), the property of the Co~any 
Fund, 11th Company, 4th Training Regiment, J.:rm./ Specialized · 
Training Program, Basic Training Center, entrusted to him i'or 
safe-keeping by Captain Robert H. Starr, Infantry, Commanding, 
11th Company, 4th Training Regiment, Army Specialized Training 
Program, Basic Training Center. 

' 
He pleaded guilty to Specification 2 of Charge II and not guilty to the 
remaining Charges and Specifications. Defendant's motion.for a finding 
of not guilty of Specification 9 of Charge II was sustained and he was 
found guilty of the remaining Specifications and of the. Charges. ·No 
evidence of previous convictions was introduced. Ha was sentenoed·to be 
dismissed the service, to forfeit all pay end allowances due or to beoome 
due., and to be oonfined at hard labor. for ten years. The reviewing authority 
approved only so much of ,the finding of guilty of Specification l of Charge 
I as involves a finding of guilty of beinG drunk in u.~iform. in a public 
place in violation of Article- of War 96, approved the sentence, but re
mitted eight years of the confinement and forwarded the record.of trial 
for action under Article of War 48. 

3. Summary of evidence. 

a •. AS to the Specifications of Charge I and Sp'ecifications 1 and 2 
of Charge II1 
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Witnesses for the prosecution were Colonel Vincents. Burton, 4th 
Training Regiment, Army Specialized Trainil!g Program, fort Benning, 
Georgia (R. 19), Technician Fifth Grade Charles Pavniok, 3rd Battalion, 
4th Training Regiment (R. 38), and Sergeant Charles c. Ed:we.rds and. 
Private B. F. McCoy of the Corps of lJilitary Police, Fort Benning (R. 25, 
33,34). 

Accused, a captain of infantry, was attached to the 4th Training 
Regiment, Fort Benning, Georgia, commanded by Colonel Burton. On 3 
November 1943, he·was :restricted by Colonel Burton to the regimental , 
area and told that he should not leave that area except in response to 
duty. This restriction was "administrative - as compared to disciplinary•. 
This restriction was never removed by Colonel Burton (R. 19-22). On the . 
evening of 19 Novemier 1943, accu~ed went to the Harmony Church Officers 1 

Club, a.bout a. mile beyond the regimental area,· 11for something to eat• 
(R. 21,23). He was seen there at about 7130 by.Colonel Burton. About 
6145 a~cused had calle~ Colonel Burton from the ma.in post, out· of the • 
regimental area, where he had been P,resent as the accused before a general 
court-martial. Re told Colonel Burton that he had been tried and convicted 
and asked if the restriction to the regimental area. would "under the cir
cumstances", be removed. He was informed "that the restriction would not 
be removed. )i.h.en Colonel Burton saw accused at the P'..a.rmony Church 
Officers• "Mess", the latter told him that he had arrived back in the regi
mental area too. late to be fed and that he had taken it "upon himself to 
go to the Harmony Church Officers' Club". Colonel Burton told acoused 
that "as soon as ho finished supper he should get back where he belonged" 
(R. 21-24). 

On the night of 3 December 1943, Sergeant Pa.vnick and accused went 
"into town", Columbus, Georgia (R. 11,39,40,44). They stopped in at the 
11 Beaoon", first, and then at the "Winsel Castle", and had a. few drinks of 
whiskey. (R. 39,44). Accused spent the night in_a hotel. '.the two· parted 
at about 11130, met the next afternoon a.t the hotel, between one and t.'lo 
o'clock, and went to "Charlie's Place" where they remained until a.bout 
two or two-thirty, °when the M.P. came in". At "Charlie's Place.•, accused 
and Pavnick, · a.nd two or three others, were drinking from a pint bottle 0£ 
whiskey which belonged to accused. Accused had "one or two or possibly 
three drinks" each of an ounce or a little less. According to Pa.vniok . 
he and accused were "JrJ.ngling right there with a few .other fellows" (R.40-42, 
44-47). In the opinion of Pavniok, accused was not drunk at t1charlie's 
Place". His speech was coherent and clear; he was perfectly normal and 
natural. "The M.P. took him to the side 11 

, but did not have "to help him" 
(R. 43,44). Accused and Pavniok were members of the 11th Company (R.42). 
Private McCoy saw accused in "Charlie's Place" that afternoon. According 

.- to 11cCoy accused was drinking•. With him were 11a T/5 and another enlisted , 
man", the former being Pavniok. Accused was "drunk". McCoy, took accused 
to the Provost Marshal's Office without a:ny difficulty other than that he 

' 
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"seemed to want to hang baok a little". Aocused's eye seemed to be swollen. 
He could talk all right when McCoy first saw hL'!l, but he staggered and 
needed help in Gettinc off the truck when they arrived at the Provost 
lla.rshal's Office, at w:uch plaoe accused "couldn't hardly speak". Ao-
oused we.a in uniform with the-insignia of his office when McCoy saw him 
(R. 25-32 ). Sergeant Edwards vras desk sergeant at the Provoat liarshal' s 
office w:~en accused was brought in. In his opinion accused was drunk at 
that time. He had a small bruise ever one eyeJ he was staggering and 
'lcould have fel 1 dovm"; there was whiskey- on his breath and his eyes were 
"glazed";· but, his speech was coherent and clear (R. -33-33). 

b. As to Speoification 3 of Charge Ila 

Louis W. Phillips, on 9 October 1943, ~ashed for accused the le.tter's 
check, bearinb the same date, made payable to cash and drawn on Columbus 
Bank and Trust Conpany, of Colurc.bus, Georgia, for ten dollars, which sum 
accused recreived. This check was presented for payment on 15 October e.nd 
was "returned because. his aocount had insufficient funds" (R. 11-14, 16, 

· 16-b .Ex. A). Accused had a balance of ~6.18 at the close of business on 
9 October 1943. On 8 Ootober, accused had a balance of ~69.18. There 
was no deposit made after 9 October until the 13th when accused deposited
050. The indebtedness thus created was subsequently paid (R. 13,16-19). 

o. As to Specifications 4,5,6,7,8,10,ll and 12 of_Charge Ila 

Each of the enlisted men mentioned in these Specifications testified 
that he loaned to accused the amount of money at the time and place alleged 
in the ~espective Specifications. Ea.ch of these loans was repaid (R. 38-60 ) •. 

'\, 

d. As to the Specification .of Charge III: 

Captain.Robert H. Starr, 1ith Company, 4th Training Regiment, Army 
Specialized Training Program, identified the accused and testified that 
he (witne as) was. connnanding officer of the 11th Cor.ipany· during the ll'.onth 
of ~ovember 1943; that the accused was administrative officer from the. 
20th of October to about the 24th of December; that the accused was second 
ir. connnand. in the company; that during the month of November he (witness) 
entered the Station Hospital between Saturday, 13 November and the morning 
of Fr:iday, 19 November; -that he gave the accused no instructions because the 
accused was in command and in the field when he was marked quarters; that 
the company maintains a Government issued safe which does not have a com
bination look but has two keys issued with it; that he had one key and the 
accused the other; that this situation existed prior to the time he entered 
the hospital; that when he left to go to the hospital there was $23.40 
which was entirely company funds; that this money w:i.s in two enveaiopes and 
was the property of the company; that after he returned to duty on 19 
:tJovernber, he did not examine the contents of the safe but that the accused 
advised him of the purchase of 70 dozen doughnuts at f,15. 75J that toward 
the end of the month, in seeking to make a purchase, he .noticed that the 
balance of the money in the safe was not thereJ that the accused informed 
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him that h8 (the aocused) had used the money; that the shortage of $7.65 
was covered_ by the witness and replaced in the safe from his personal 
funds J that at the end of the month it ca.me to his attention that the 
bill for the doughnuts had not been paid; that the accused inform,d him 
that he had used all the moneyJ that the i23.40 was oarried on the 
council book during November as cash on hand; that in addition to the 
~7.65 of his awn money which he put in the safe, he also put in $15.75 
out of his own funds J that later Colonel Burton, the regimental commander, 
as the accused's. agent, repaid the ;23.40 to him; that the accused did 
not tell him that the $23~40 had been borrowed when he returned from 
the hospital; that it was not until later that the accused stated that 
he had used the money; that the accused stated, without making a direct 
statement, that he had purchased some doughnuts from 11 our cash11 J that. 
it was a week later and toward the end of November when the accused told 
him that he had borrowed this money; that the accused did not tell him . 
until after he found that the.noney was gone from the safe (R. 60-72).

4 

4. There were no' witnesses for the defense. Accused, after being 
duly advised aa to his rights, ms.de an unsworn state100nt. As to the 
alleged breach of restriction on 19 November, aooused stated that he 
believed his restriction was lifted until he returned from the general 
court-unrtial,which he attended as the accused and which adjourned at 
6 &33 p.m• ., to the regimental a.rea. He said that on his way back he 
stopped at the Branch Officers' Mess for his supper. While there he 
saw and talked to Colonel Burton. The next day he explained to Colonel 
Burton that he had no intention of breaking restriction (R. 76.,77). 
With respect to his breach of restriction on 3 December and drinking -,nth 
an enlisted man., he said that he went to town with Pa.vnick. He had been 
on restriction since 3 Novemher 1943., during which time he had continued 
work on the company books, had suffered from mental worry., and had had 
a feeling of uselessness. At town he.paid a bill for groceries and had 
a few drinks. Accused and Pavnick separated, accused telling Pavniok 
ha would go back in the morning and would look him up. He slept late 
the next morning.then got a. taxi and went to Charlie's Place to pick up 
Pavnick and take him be.ck to camp. At Charlie's Place he bought some 
drinks and talked to the proprietor's wife and at the Se.IM time passed 
the bottle around among three or four soldiers. ,Then the military 
policeman ca.me in and took him to the Post Stockade (R. 76,76.,91,92). 

Accused ascribed the difficulty whioh'a.rose out of his check trans
action with Phillips to domestic difficulties. He stated that he and 
his wife had a joint account and he inferred that his wife would draw 
checks without his knowledge so that he did not know the amotmt of his 
bank bale.nee (R. 77). 

With respect to his having borrowed money from enlisted men., accused 
said that he and his wife had becoll¥9 reoonoiled after a. period of domestic 
infel~city and that everything was fine except ~t they were low on money. 

- 7 -
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He sold his automobile and furniture but still needed money to stra.ighten
out various things that kept coming up. Aooordingly he approached the 
officers in his company to negotiate a loan unt~l the following pay day. 
Enlisted, administrative personnel, present at the time, heard the situa
tion and offered to help. He borrowed the money to tide him over for a 
few days (.R.. 77, 78 ). 

As to his use of the ~23.40, accused said that the $23.40 was a 
slush fund and a.s far as he was concerned was not money of the company 
f'undJ that because his Off!1 obliGationseame up he used some of this slush 
fund but had no intention of using any pa.rt of the company fundJ that 
when he first used some of this money he opened the safe and showed what 
he was doin'g to another officer (R. -78,79). 

5. The alleged conduct of accused at Columbus, Georgia, on 4 
December 1943. {drinking intoxicating liquor with an enlisted man in a 
public place, Specification 2 of Cha~ge I) was proved. However, the 
evidence completely fa.ils to shaw that accused's drinking with en en
listed man was accompanied by such oonduct as to constitute a violation 
of Article of Wa.r 95. In the opinion of the Board of Review, accused 
was guilty of the Specification in violation o~ Article of War 96 only. 

With respect to Specification 1 of Charge II, breach of restriction 
on 19 November 1943, accused was under restriction to the regimental a.rea 
on that date. This restriction was 11lifted11 

, so to speak, in order that 
he might be present at his trial before a. general court-martial. He knew 
or should have known that it was his duty to return to the restricted area 
as expeditiously as possible after his presence was no longer required by 
the court. The faot that the court adjourned too late for accused to 
obtain ~upper. in the restricted area did not justify him in stopping off 
for supper before returning where he belonged. 

~1th respect to Specification 3 of Charge II. it is alleged that 
accused cashed a oheck for $10 with one Phillips. and that accused 
wrongfully failed to maintain a sufficient balance in his bank to meet 
the check when it was presented for payment. The proof shows that ac
cused had a checking account in the bank.on which the check was drawn. 
The check was cashed 9 October 1943. At the close of business on that 

. day accused's balance was $6.18. The day befor~ his balanoe had been 
$69.18. The check was presented for payment on 15 October and was dis
honored-. On 13 October accused deposited $50 in fils account. This 
deposit was insufficient to take care of the cheok in question, evidently 
because of other-ob.eeks. 

A member of the military establishment is under a particular duty 
not to issue a check without maintaining a bank balance or oredit·sur
ficient to meet it. Such conduct is not only a reflection on the indivi
dual and a violation of civil law if collllllitted with wrongful intent, but 
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is service-discraditini; as.well. Frequently chech:s a.re cashed n'ot be
ca.uzc of the assurance derived from the implied representation ntta.ched to 
the check so much as the faith created by the ur.iform. The ir.divicual 
may be satisfiei by the exculpation which flows from an explanation rooted 
in carelessness or neglect. The hurt fo the credit e.nd reputation of the 
Anr.y is not so easily removed. · 

By s tittute n;any;, .states provide that tho return of a. check for in
eufficient 'fun(!S. ~reates a. presumption of i;uilty knowledge in the drawee. 
The burden, in such· oases, is then on the accused to explain•. 

It is thea opinion of the Board of Revi~w that proof that a. check 
Given for value by a member of the military estRblishment ~s returned 
for insufficient funds imposes on the drawer of the check,when charged 
with service-discrediting conduct, the burden of showinc th.at his action 
was the result of an honest rdste.ke not caused by his own carelessness 

· or nor;lect. 

In the pre,sent case accused said in an U."11oworn ste.tement that the 
"insufficient" condition of his bank account wes caused by checks made 
on th.is ,account by his wife e.nd without his knovdedge. He stated that 
this wa.s a joint account. Aside from tha. fact that such an account is 
likely to require extre. caution on the part of the hu'3bP.nd, accused 
fa.iled 1to support his contention by producir..[:; one of the troublesome 
chec1:t ;·or o.ny corroborating e,;idcnoe. The Boe.rd of Review is of the 
opinion that the court was justified in rejectinG this explanation and 
o'!: :Cir.din~ accused builty es .charged. 

With respect to Char€;e III e.nd its Speoificatfon, err.bez::lcr.:ent of 
company :Unds, there is no question .tr.at o.ccused ~~s actin;i; company oom
zr.ander a.ad that while acting in such capacity he. ~:(Id for his r:t:T!'. private 
purpose the sum of ;J23.40, which was in the comp~y::,safe and to wh1.ch 
·he had access. ~22 of this money appeara to have· b,\-,'en a 10;~ oo::m:dssion 
pn the sale of ~220 wo!'th of stationary sold to the enlisted men .of the 
oo:ir.pe.ny. :his .money was paid over to the company first sercaur.t by 
the vendor as the co:r.ipany' s oommi~sion. The :1or.ey bAlon~r-id to t}).e 
oor..pany., Althqugh it :may not have been "Company Funds" w~thin the strict 
meaning of the words from the standpoint of bookkeeping or of Moountini; 
·und~r .\rrrr,; Re&ulation.210-50, and was kept separate from the regular 
oo~pa.ny funds, it was the property of the companr, and was in the custody 
of the accused within the meaning .of. Article of War 93 and the oonnnon law 
offense 0£ embezzlement which ·th.at ~ticle or War condemns. 

With. respect to the remaining Spe.oi:f'ications and Charges, the evidence 
was uncontradicted in material r~speots and was leGally sufficient to' 
support t!10 findings of guilty as approved by the reviewing authority 
thereunder. 
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6. The record of trial of this officer upon other offenses 
(CM 245696) 'now before the Boa.rd of Review should be oorJ.Sidered in con
nection with action upon this record. 

7. Accused is 28 yea.rs old. He is a high school graduate. He en
listed in the regular Army and served in Company G, 33rd Infantry from 
31 lay 1935 to 30 ~y 1938. Enlisted service continued until 4 Uay 1942 •. 
After having attended Officers Candidate School, accused was appointed 
second lieutenant, Infantry, on 5 Hay 1942. Re was promoted to first 
lieutenant 20 May 1943, and to captain 21 October 1943. 

8. The court was legally constituted and had jurisdiction of the 
person and the offenses. Except as noted, no errors injuriously affect
ing the substantial rights of accused "l"rere committed during the trial. 
In th~ opinion of the Board of Revif'?W the record of trial is legally 
~ufffoient to support only so much of the finding of guilty of Specifica
tion 2 of Charge I as involves a finding of' guilty of that Specification 
in violation of Article of War 96, legally sufficient to support the find
ings of guilty of the remaining Specifications and ·or the Charges, as 
approved by the reviewing authority, and legally sufficient to support 
the sentence nnd to warra.n.~ confirmation thereof. Dismissal is authorized 
under Articles of War 93 and 96 •. 
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- To the Secretaiy of War. 

l. Herewith transmitted for the action of the President are the 
reoord of trial and the opinion of the Board of Review in the case of 
Captain Wadsworth A. Norren {0-1283299), Infantry. 

2. I concur in the opinion of the Board of Review that the record. 
of trial is legally suffioient to support only so much of the finding 
of guilty of Specification 2 of Charge I as invohes a. finding of guilty 
of that Specification in violation of Article of War 96, legally sufficient 
to support the findings of guilty of the remaining Speoifications and of 
the Charges, as approved by the reviewing authority, and legally suffi
cient to support the·sentence and to warrant confirmation thereof. I 
reconanend that the sentence. -be confirmed but that the forfeitures and 
confinement be remitted, and that the sentence as thus modified be 
carried into execution. 

3. · Consideration has been given to a letter from aooused addressed 
to The Juige Advocate General, dated .13 January 1944, on the subject of 
~Clemency and Restoration", which letter is attached to the reoord. 

4. The sentence 1n the instant case {CM 249232) was adjudged 11 
January 1944. Aocused was previously tried· (19 November 1943) by general 
court-martial and found guilty of absenting himself without leave from 
his place of duty for seven hours on one oooasion a.nd for ten hours on 
a second occasion, in violation of Article of War 61; of rendering him
self unfit for duty by the use of intoxicants on one of th~ occasions 
mentioned aboveJ and of failing to obey an order of the Commanding General 
to report to him, in violation of Article of War 96. He was sentenoed 
to dismissal. The record of trial in that oase {CM 245696) has been ex
amined by the Board of Review and · the Boa.rd has submitted its opinion 
that the record of trial is legally sufficient to support the findings 
of guilty, and legally sufficient to support the sentence and to warrant 
oonfirma.tion thereof. I concur in that opinion. Action by the President 
upon both records of trial is unnecessary. Provided the·sentenoe in the 
instant case is confirmed and carried into execution, I shall cause the 
record of the other trial (CM 245696) to be filed in m:, office without 
further action thereon. 

5. Inolosed herewith a.re a. draft of a. letter for your signature, 
transmitting the record in the instant case to the President for his 
a.otion, and a form of Exeoutive action designed to cariy into effect the 
recommendation hereinabov&ma.de. should suoh action meet with a.pproval. 

~-C...~- • 

:t.wron C. Cramer, 
1!ajor General• 

3 Incls. The Judge Advocate General. 
Inol.1-Record of trial. 
Incl.2-Dra~ of ltr. for sig. Seo. of War. 
Inol.3-Form of Ex. a.otion. · 

(Findings disapproved in part i~ accorda.nce with recommendation of 
The Judge Advocate General. Sentence ,~onfirmed tut for·feitures and 
confinement remitted. G.C. M.O. 'Z70, 8 Jun 1944) 
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WAR DEPARTMEliT 
Arm::!' Servic• Forces 

In the Office ot The Judge AdTocate General 
Washington. D.C. (107) 

SPJGK 
•CK 24933i 

16 FEB 1944 

U li I T E D S ,TA T E S ) 
) 

l 
Trial by G.C.M., conTened at 
Camp Roberta. California, 20 

Second Lieutenant DEWEY R. Janua.ey 1944. Diami11al. • 
SMITHE (0-1180723). Field 
J.rtillery. ) 

-.............________________________ 

OPIN10?l ot the BOA.RD OF REVl:ri.W 
LYON, HILL and ANDREWS, Judge Advooatea. 

----------------------------·--
1. The record ot trial in the ca.a• or the officer named above ha.a 

been examined by the Board ot Re'V'iew and the Board submits thia, its 
opinion, to The Judge Advocate General. · 

( 2. Aocuud WU tried upon the following ~ge am Specification.a a 
;,1 

Cl:IARGEa Violation or the 96th Article ot War. · 

Specification la In that Second IJ.eutenant Dewey H. Smithe. 
Field Artilleey Of'ficera Replaoeme:nt Pool, detailed to 
Battery •B•, 56th Field Artillery Training Battalion, 
Camp Roberta. California, did at Camp Roberta, California 
on or about 26 December 194~ wrongfully strike ),aster 
Sergeant·Harold o. Melander, Headq1.artera Detachment 19th 
Infantry Training Regiment in the faoe with his tilt. 

Specification 2a In that Second Lieutenant Dewey H. Smithe, 
Field Artillery 0:f'ticers Replacement Pool, detailed io 
Battery· "B•, ,.?6th FJ,eld Artillery '!raining Battalion, 
Camp Roberta, !"Oalif,j;rnia, was at Camp Roberts, ·California, 
on or about 26 December 1943, drunk and disorderly in 
uniform while in the company of enlisted men, in the 
Non-Commiaeioned Officers' Club, Camp Roberta, California. 

He pleaded. not guilty to and wa.a found guilty of the Charge and both ita 
Specifications. No evidence or pre'V'ioua con'V'ictione wu introduced•. H9 
wu sentenced to be diamiued the aernce. The reviewing authority ap
proved only so much or the finding• u involved findings of guilty of the 
Specifioationa in violation of Article ot War 96, approved the sentence, 
and forwarded the record of trial for action under Article of War 48. 

3. Suimnary ot the evideme. 

http:Janua.ey
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a. Speoifioa.tion 1. 

Testimony oono.rnillg this off•nse wa.s ginn by Muter Sergeant · 
Harold o. ~lander. Headquarters Det11ohment, 19th Infantry Training 
Regimnt; by First Sergeant Raymond H. Lasater, Battery B. 55th F.l.eld 
Artillery Training RegimentJ and by Sergeant George w. Bjorkman, Battery 
B. 55th Field Artillery Training RegimtJnt. It was also stipulated be• 
tween the trial judge advocate and aooused and his counsel that it 
present in court First Sergeants Harry Frank and .llmea J. pe1&hanty, both 
of headquarters Company. Infantry Replacement !ra.illing Center. would tes
tify to the same effect as their sworn statementa offered as prosecution'• 
Exhibits 1 and 2, respectively (R.27.28). 

A da.noe took place at ·the Non-Commissioned Officers' Club at Ce.mp 
Roberta on -Christmas Night, 1943. Acoused. though a oonmd.saioned offioer. 
was present. having arrived between 7 and 8 o'oloolc. Ha joined a party 
ot about ten persona. inoluding Sergeants Bjorkman and Lasater. at a 
table adjoining the dance 'floor. He remained there at the table until 
a.bout 9 o'clock, ~pparentlywithout arr;- objection or inoident (R.s.e. 
12-14,18.21,23). Bjorkman and I.a.sater had gone from their table to the 

·. bar_.~_pla.ycd a dot machine. Returning from the bar they a.pproaohed 
. a group··of seven or eight non-commissioned officers who stood, talking. 
about three or four feet from their table. There was no loud argument 
among them. but the oongrega.ting of the group ca.used Sergeant Melander, 
who was the aecretary and treasurer of the club. and "Sergeant Crooks", 
the floor :mana.ger. to go over "to aee what it wa.a about, • • • with a 
view to a.void any suoh thil:lg••. Melander he.d been sitting about four 
or five tables from that at which accused had sat and near which the 
~roup gathered. and had not been at accused's table during the evening 
(R.7.8,13,14,18,19,23). 

Melander stood at the edge of the group• talking to Bjorkman. He 
testified that a.ooused, to whom he had not 1poken and to whom he had 
offered neither disrespect nor any threat whatsoever, oame up "alongside" 
of. him, and said. "Sergeant, I don't like you - I_ don't like a.eything 
a.bout you". Mela.nder turned his head, glanoed at accused, and said,. in 
a. respectt'ul tone of voice, •Lieutenant, stay out of this". and continued 
his conversation with Bjorkman. In "a 1econd or two", and without ..aey 
further word, accused atruok Melander a. single blow on the nose with hia fiat. 
causing profuse bleeding. but no pe~ent phy8ical injury (R.7•11). 

All other witnesses corroborated :Melander'• testimony in every respect, 
exoept that none heard the statement by accused that he did not like Melander,· 
or Melander'• reply thereto, due probably to the noise ot the dance or
oheatra and the buzz of conversation in the club. Sergeant Frank stated 
that accused elbowed his way into the group to reach, Melander, while 
Bjorlanan and .La.sa.ter were both definite in their testimony tha.t the aot 
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was unprovoked (R.13-1T.19-21J Pros. Ex. 1). 

b. Specification 2. 

Miu Earleen Deaton. of San W.guel. Ce.lifornia. a civilian employed 
at Camp Roberta. testified. that she wa.a a guest at the da.noe. was at 
accused's table during -the evening. and danced with him. b party 
drank whiskey. mixed nth •Upper Ten•. a sort or sod& water. Witness' 
stated that· accused •probably did8 drink whiskey at the ta.ble. but said 
that she was •not sure". or her dancing with him she said. that he wu 
not •absolutely sober" J "he had been driDking SOJ118 - he was tight. but • 
not drw:ik" (R.24-27). _ _ _ -

Sergeant Frank stated tha.t shortly prior to accused's striking 
MBlander. he had come up behim Frank while Frank wu on the dance tloor. 
put his ha.Ilda on Frank'• shoulders. spun Frank a.round and aa.id. •excuse 
me" (Pros. Ex. 1). water saw a.ocused drink •a beer• at the table. 
while Bjorkman and lil!llander. "couldn't say• the.t accused we.a dr\mk (R.11. 
16.23). _ 

.Aooused was advised or hia rights and elected to r•main silent~ (R.28 }'. 

4. The evidence in the record is sufficient to esta.bliah accused's 
guilt or both Specifications beyond a ree.aone.ble doubt. That he oommitted 
an unprovoked and unjustified uaault upon Sergeant Melander is undis
puted. There is less evidence in the record oonoerning Specification 2. 
but the. testilno~ of W.sa Deaton that he wa.s under the influence ot 
liquor while dancing with her; and the statement of Sergee.nt; Frank con
cerning aocwied's singular conduct on the dance floor. together with 
the a.su.ult upon Melallder justify the oourt'• finding upon the Speoitiea.
tion. Ria actions were those of a man uIJder the inf'luenoe or· liquor. 

5. War Dep~tment records · show that accused is 25-2/12 years of 
age. and divorced f'rom his wife. He finished the third year of high 
school. but did not graduate. He worked as a ooe.l miner for three 
years. entering the Army some time in December of 1941. & wu graduated 
.from the Field Artillery Sohool. Fort Sill. Oklahoma. as a Seoond Lieu
tenant, Army of the United Sta.tea. on 15 April 1943. In reooll!lll8Dding 
him for attendance at this aohool. First IJ.eutenant William D. Wittel. 
902nd Field Artillery Battalion, his oollllll8Dding officer ata.ted that his 
ohara.oter was •.,..ry goodII and that he had "demonatrated outstanding 
qualitiea of leadership•. Upon his gradua.tion from Offi cera' Commu.nic&
tion Coura• Number 26. at the Field Artillery School. on l August '1943. 
he received the academic rating, •Excellent•. · 

6. The court WU lege..lly constituted, and had jurisdiction of the 
person end the offense. No errors injuriously affecting the substantial 
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rights ot aocuaed nre oommitted during the trial. In the opWen ot 
tlw Boa.rd. of Renew the record of trial is Iegall;r sufficient to support 
the finding• u approved by the renewing author!ty and the aenteno• 
am to wa.rrant confirmation thereof. Diamiual ie a.uthorhed upon 
oonTiction of violation of .Article ct War 96. 

, Judge Advooa.te. 

Judge Advocat•• 
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la\ Ind• 

. 25 FEB 1944
War Department, J.J..G.o., - ~ the ·s.oretaey ot War. 

l. Herewith tranllllitted. tor the ao1;ion et the Predde111; are the 
reoord ot trial and the op1D.1on of th• Board of Renn in the oue ot 
SeoODi Lieutenant Dewey H. &id.the (0-1180723), F.l.eld Artillery. 

2. I oonour in the opinion of the Board ot Review tba.t the reoord 
ot trial ii legall7 autfioient to auppon the tindinga ·u apprond by' 
the renewing authority' and the aentenoe and to warrant oon.t1rma.tion 
ther.ot. In Tiell' ot the previoua good reoord of aoound and his rating 
ot •Ex:oellent• in .an of.1'1pera • oomnumicatioa oourae, I belieff tha~ he 
'IIIAY .be of value to the umoe, and I recommend. that the eentenoe be 
confirmed bu1; tha.t the exeoution thereof be euepend.ed during th• 
plea.sure ot the Preaide11t. 

a. _Inolosed are a draf't of a letter tor your a ignature trau
mitting the reoord to the President tor hie aotion and a form ot 
Exeoutiw a.otion dHigned to oa.rey into effeot the reoo:mmemation · 
hereinaboTe -.de, ahould iiuoh action •et with approval. 

~~-~ 
)qron c. Cramer, 

_ Major General, 
3 ll:lola. The hdge Ad.Tooate General. 

Inol .1-Reoord ot trial• 
Inol.2-Dn.n ot ltr. tor 

1ig. Seo. ot War. 
Inol.~Form of Ex. a.otion. 

(Sentence confirmed but execution suspended. G.C.M.O. 150, 4 Apr 1944) 
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WAR DEPARTMENT (113)Arsry' Service Forces 
In the 0.ffica of The Judge Advocate General 

SPJGN 
Cll 249424 

2, G fEB 1944 
) CARIBB&\N WING 

UNITED STATES ) AIR TRANSPORT COMMAND 
) 

v. ) 
) 

Trial by G.c.M., convened at 
M:orrlson Field, West Palm 

First Lieutenant m:LL U. 
SELLA.RS (0-.570171), Air 

) 
) 

Beach, Florida, 18 January 
1944. Dismissal and con

Corps. ) finement ior one (1) year. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB., SIEEPER and GOLIEN., Judge A.dvocatea 

l. The record of trial in the case of the officer named above 
has been examined by the Board of Review ahd the Board submits this., 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 93rd Article of War. 

Specification l: In that First Lieutenant Bill M. Sellars., 
Station #B., CAR-ATC., Homestead J.rrrry Air Field., Homestead, 
Florida., did., at Station #'d., CAR-A.TC., Homestead Amr:, Air 
Field., Homestead., Florida., between 6 October 1943 and 29 
Iecenber 1943, feloniously embezzle, by fraudulently con
verting to his own use the sum of two hundred seventy-tive 
($275.00) dollars, lawful money of the United States, the 
property of Private First Class Michael Myerson, Headquarters 
& Headquarters Squa:dron, 2d OTO, Homestead Army Air Field., 
Homestead, Florida, entrusted to him by the said Private 
First Class Michael ?qerson for the purchase of War Savings 
Bonds. 

Specification 2: Same form as Specification 1, but alleging 
embezzlement, between 6 Decenber 1943 and 28 December 1943, 

. \ 
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of $260., the property of' the First National Bank., 
Homestead., Florida., and .fraudulently converted such 
sum to his own use. 

Specification 3: Same form as Specification l., ·but alleging 
embezzlement.,.on 6 November 1943., of $40., the property 
of Arrrry Emergency Relief, and .fraudulently converted 
such sum to his own use. 

Specification 4: Same .f'orm as Specification l, but alleging 
embezzlement, on l December 1943., of $50., the property 
of A:rrn:y Emergency Relief., am .fraudulently converted 
such sum to his own use. 

Specii'ication 5: Same f'orm as Specification l, but alleging 
embezzlement, between 31 October 1943 and 1 Dacember 
1943, 01' $25., the property of A:nrry Emergency Relief., 
and 1'raudulently c-onverted such sum to his own us·e. 

CHARGE II: Violation 01' the 95th Article of War. 

Specification: In that First Lieutenant Bill M. Sellars, 
Station #8, CAR-ATC, Homestead Army Air Field, 
Homestead, Florida,·did, on or about? October 1943, 
wrongfully and dishonorably cause Aviation Student 
Frank J. McDonald, Jr. (then Start Sergeant)., to 
borrow· from Army Emergency Relief' the sum of two 
hundred thirty-five (t,235.00) dollars to enable 
said First Lieutenant Sellars to obtain therefrom 
the sum of two· hundred ($200.00) dollars., said 
First Lieutenant Sellars know.i.Ilf that Aviation 
Student McDonald had requested i'or himself only 
the sum of thirty-five ($3.5.00) dollars as a loan 
from Arnw Emergency Relief. · 

He pleaded guilty to Charge I and its Specifications, not guilty to 
Charge II but guilty of a violation of Article of War 96, guilty 01' 
the Specif:l.cati.on, Charge II, except the words •and dishonorablyfl, to 
which excepted words he pleaded not gu:ilty, and 1ras found guilty of all 
Charges and Specifications. He was sentenced to be dismissed the service, 
to forte+t all pay and allo,rances due or to become due and. to be con
.fined at hard labor at such place as the reviewing authority might 
direct .tor a period of one year. The reviewing author.l.ty- approved onl3" 
so much of the sentence as provides for dismissal and confinement at 
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hard labor for one year, designated the E~tern Branch, United States 
Disciplinary Ba1Tacks, Greenhaven, New York, as the place of confine
ment an:i forwarded the record of trial for action under Article of 
War 48. 

3. The evidence for the prosecution., suppleme~ting the accused's 
pleas ot guilty, consists of two stipulations and documentary evidence 
supporting i terns referred to therein. · According to the first stipula- . 
tion, the accused st all material times involved., was the War Bonds 
Officer and A.rtq Relief Officer at his station where between 6 October 
1943 and z:; December 1943 Private First Class Michael Myerson had en
trusted him with various sums of m:iney, ultimately amounting to $275, 
for the purpose of purchasing War Bonds for Private qerson. During 
the same period the accused converted such sum to his own use w1thout 
the owner I s authori zati.on so to do. On 6 December 1943 the First 
National Bank, Homestead, Flol"ida, consigned to the accused, as trustee 
for the bank, War Bonds in the aggregate face value .of $2.375 for re
sale' .f'rom the proceeds of 'Which by 28 December 1943., when the accused 
accounted to the bank, he had converted to his own use 'Ni thout authority 
the sum of $260. On 6 Nowmber 1943 the accused as Army Emergency 
Relief Officer received from Staff Sergeant Paul E. Zane the sum of , 

· $40 in repayment of a loan theretofore extended to him by the Ar~ 
Emergency Relief for which ·the accused issued to him a receipt but on 
the same date, without author.Lty, converted to his own use. A copy 
of the receipt_ was admitted into evidence. On l December 1943, Technician 
Fifth Grade Matthew J. Domowich repaid a similar loan in the sum of $50 , 
for which the accused issued a receipt, a copy of 11ihich was also admitted 
into evidence, and under even date converted such repayment to his own 
use without authority. On l November 1943 and 30 November 1943., Sergeant 
Enos F. Stilgenbauer repaid in two $15 installments a sin:d.lar loan in 
the sum of $30 for which the accused issued two receipts., copies of 
which were admitted into evidence, and between 31 October 1943 an:i 1 
Deceni>er 1943 the accused credited such loan with only a $5 payment 
converting $25 to his own use without authorlty. It was in the same 
stipulation agreed that, i! Aviation Student Frank J. McDonald., Jr., 
were presant., he wuld testify that on 7 October 1943 he applied for 
an Army Emergency Relief loan of $35 through the accused, that the ac
cused stated that he could use $200, asserting that such sum could be 
added to the original application for the $35 loan which was done, that 
he refused to sign the application but that the accused "to the best 
of nfY. knowledge" signed applicant's name 'b:> the application, that 
through pretext the accused secured the applicant•s endorsement upon 
the $235 relief check but gave to applicant only $35 thereof when the 
check was cashed and "kept the rE111aining two hundred dollars C,l.200.00) 

• 
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for his own use". The cancelled $235 check was admitted into evidence. 
By the second stipulation it was shown that the cash book :for the Army 
Emergency Relief concerning the loans above mentioned reflected only 
one repa;yment which was in the sum o.f $5 by Sergeant Stilgenbauer on 

NoVEmiler 194'.3 (R. 7-l~J Exs. 1-5). 

4• The accused, after explanation of his rights as a witness and 
the entrance of a stipulation that .tull restitution for his peculations 
had been made prior to the trial, testified as follows: 

•Gentlemen, I have made a very serious mistake -
one I am fully cognizant o:f. I enlisted in the Arnrj' 
as a Private in 1939; went on .foreign duty; returned 
as a Sta.ff Sergeant in 1942 to enter Air Corps Ad-
ministration OCS, Miami Beach. I was given the 
commission or 1st Lieutenant on December 29, 1943. 
I have never in my life done such a thing as I am 
accused o:t, and admit my guilt. I have done all in 
m::r power to make complete restituti.on. My people 
were the ones called on as I did not have the money-
to make restitution; and they are su.f:fering for my 
mistakes, but that probably does not interest the 
court. I still have them to think about. I:f and 
llhen I have paid my debt I still have a debt to think 
of to them in more ways than one. Once again, gentle
men, I realize hOW' serious my mi.stake was. I apparently, 
at the· time, did not realize how serious it was. I have 
used the money·.tor my personal use; yet, I like a good 
tine and a lot was spent on liquor and quite a bit on 
gambling. I am not a good gambler and lost. The further 
I got in the h9i.e the harder it was to get out. · I always 
had hopes of making a 'killing' and returning all this 
money be.tore it was discovered, but that chance never 
came. That, gentlemen., is my story" (R. 12-15). 

s. The five Specifications., Charge I, allege that the accused at a 
designated place 'Within or on specified dates feloniously embezzled by' 
"fraudulently converting to bis Offll use" five certain sums or money en
trusted to him by a named person, a bank and the Army Emergency Relief'. 
The offense of emezzlement is defined as follows: 

"Embezzlanent is the f'raudul.ent appropriation of 
property by a person to whom it has been intrusted or 
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into llhose hands it has l.a:wi'ully come (lloomv. 
u.s•., 160 u.s. 268). 

"The gist of the offense is a breach of 
trust. The trust is one arising from some fi.du
ciary relationship existing between the o-wner 
and the person converting the property, and spring
ing from an agreement., expressed or implied., or 
arising by operation of' law. The offense exists 
only lihere the property has been taken or received 
by virtue of such reJation'shipn (Y.C.M • ., 1928., 
par. 149!!). . 

The evidence for the prosecution abundantly supplements the 
accused's pleas of guilty to the five Specifications because by the 
stipulated testimony. all of the elements of the offense of embezzlement 
are conclusively established•. The accused by his testimony., likewise, 
fully admits his comnxi.ssion thereof'. All of the evidence, therefore., 
shows beyond a reasonable doubt his gc.ilt as charged and amply supports 
the findings of guilty of Charge I and its Specifications. 

6. The Specification, Charge II, alleges that on or about 7 Octo-
. ber 1943 at Homestead, Florida., the accused "wrongfully and dishonorably" 

caused a named ~viation student to borrow from Arrrt:r Emergency Relief 
the sum of $235 to enable the accused to obtain therefrom $200 when 
the accused knew that the aviation student had requested £or himself 
a loan of only $35. "Committing or attempting to commit a crime in
volving moral turpituden is violative of Article of' War 95 (M.c.u., 
1928., par. 157). 

The prosecution's evidence shows that the accused b)" trick 
and traud wrongfully abstracted the sum of $200 from the Arrq Emergency 
Ballet £or Vihich ha was agent or trustee. This the accused admitted 
but b)" his plea attempted to disclaim "dishonorably" doing s·o. Whether 
the abstraction was larceny or ellbezzlanent is immaterial because in 
either event his acts amounted to the commission of a crime involving 
moral turpitude in which dishonor is implicit. The evidence, therefore., 
conclusively established the accused's guilt as alleged and fully sup
ports tha i'in:lings of' guilty of Charge II and its Specification. 

7. Tm accused is about 23 years old. The-War Department records 
show that he had prior enlisted service from 16 November 1939, including 
service at Hickam Field., T.H • ., between 22 December 1939 and 17 August 1942., 
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unt.il 9 Decenber 1942 when he was appointed a second lieutenant upon 
completion of Officers' Candidate School and that he was promoted to 
i'J.rst lieutenant on 29 September 1943. 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were col!lllitted during 
the trial. For the reasons stated the 'Board of Review is of the opinion 
that the record of trial is legally sufficient to support the findings 
of guilty of all Charges and Specifications and the sentence, and to 
warrant confirmation thereof. Dismissal is authorized upon conviction 
of a violation of Art.icle o:f War 93 and is mandatory upon conviction 
of a violation of Article of War 95. 

~ Ju~• Advocate. 

Judge Advoc.'.lte. 
1' 
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SFJGN 
CM 249'24 

1st Ind. 

War Depart11Bnt, J.A.G.o., - To the Secretary of War. 
3 .MAR 1344 

l. Herewith transmitted for the action o.f the President are 
the record of trial and the opinion of the Board of Review in the 
case of First Lieuten~t Bill M. Sellars (0-570171), Air Corps. 

2. I concur in the opinion of the Board of Heview that the 
record of trial is legally sufficient to support the findings and 
the sentence as approved by the reviewing authority and legally 
sufficient to warrant confirmation thereof. I recommend that the 
sentence as approved by the reviewing authority be confirued and 
or~ed executed. 

J. Inclosed are a draft of a letter £or your signature, tr.:ns
mitti.~ the record to the President for his action, and a form of 
Executive action designed to .calTY' into effect the foregoing recom
men:iation, should such action meet 'With approval. 

Myron c. Cramer, 
Major General, 

The Judge -. A<ivocate General. 

3 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr. for 

. sig. Sec. of war. 
Incl 3 - Form of Executive 

action. 

(Sentence confirmed. G.C.M.O. 214, 26 May 1944) 
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WAR DEPART1ENT 
Anny Service Forces 

In the Office of The Judge Advocate General 
Washington, n.c. 

(121) 

11 kPR l~ 
SPJGH 

'CM 249444 

U N I T E D S T A T E S ) BARRAGE BALLOON mAINI:00 CENTER 

v. 
) 
) 
) 

Trial by G.c.M., convened at 
Camp Tyson, Tennetsee, l 

Second Lieutenant LEWIS M. , 
GOO~VIN (0-1~8374), Coast 

) 
) 

February 191'4. Dismissal. 

Artillery. ) 

----~---~--------OPINION of the BOARD OF ro..'VJEVf 
DRIVER, 0 1CONNCR and LOTTERHC\S,Judge_______ Advocates___ , 

l. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate Gen:!ral. 

2. The accused qs tried upon the .following Charge and Specifications: 
' . 

CHARGE: Violation of the 95th Article o! War. 

Specification ll In that Second Lieutenant Lewis M. Goodwin, 
Coast Artillery Corps, Battery B, )18th Antiaircraft Balloon 
Battalion, Very Lorr Altitude, Camp Tyson, Tennessee, did,· at 
Camp Tyson, Tennessee, on or about 4 January l94h, with intent 
to deceive Major Albert B. Stevens, Canmanding Oi'.ficer, 318th 
Antiaircraft Balloon Battalion, Very Low Altitude, Camp 'lyson, 
Tennessee, officially report to the said Major Albert B. Stevens, 
Commanding Officer, )18th Antiaircraft, Balloon Battalion, Vf!Jr'Y 
Low Altitude, Ca."tlp Tysm, Tennessee, that bis indebtedness to 
Officers :Mess Number 2, Barrage Balloon Training Center, Camp 
Tyson, Termessee, in the amount of i47 .87, for the month of . 
November 1943, had been paid:, which report us known by the 
said Se«-..ond Lieutenant Lewis M. Goodwin to be untrue in that at 
the time of making said report such indebtedness had not been · 
paid. ' 

Specification 2: In that Second Lieutenant· Lewis M. Goodwin, 
Coast Artillery Corps, Battery B, )18th Antiaircraft Balloon 
Battalion, Very LOl'I' Altitude, Camp 'lyson, Tennessee, di_d, at 
Camp fyson, Tennessee, on or about 20 January 194h, with, in
tent to deceive Major Albert B. Stevens, Commanding Officer, 
318th Antiaircraft Balloon Battalion, Very Low Altitude, -Camp 
Tyson, Tennessee, officially report to the said Major Albert 
:a. Stevens, COilllllanding Officer, )18th Antiaircraft Balloon 
Battalicn, Vary Low Altitude, Camp Tyson, Tennessee; that h1..'.' 
indebtedness to Officers Mess Number 2, Barrage Balloon Training 
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Ceriter, Camp Tyson, Tennessee, .in the amount of $23.21, 
for the month of December 1943 had been paid, 1'hich report 
was known by the said Second Lieutenant J,ewis M. Goodwin 
to be unt;ru.e in that at the ti!le of making said report 
such indebtedness had not been paid. 

He pleaded guilt7 to Specil'ication lJ not guilty to Specification 2; and 
not guilt;y to the Charge, but glli.lty of a violation of the 96th Article 
of War. He was found guilty of both Specifications and -the Charge and 
sentenced to dismissal. The reviewing authority approved the sentence 
and forwarded the record of trial for action under the 48th Article of 
War. 

3. Evidence for tm prosecution• 

a. Specification 11 By letter (Ex. l), dated l January 1944, 
addressed-to accused through Major Albert B. Stevens, Commanding Officer, 
318th Antiaircraft Balloon Battalion, VeZ7 Low Altitude, the organization 
to which accused was assigned, the Caamanding Officer, Barrage Balloo~. 
Training Center, Camp '.lyson, Tennessee, requested an explanation by ac
cused of his failure to pay bis November, 1943, bill to the officers• 
mess, in the amount of $47.87. Major Stevens indorsed the letter to ac
cused •:tor compliance•. Accused replied b,- second indorsement (Ex. 1) to 
Major Stevens, dated 4 January 1944, stating the reasons for delay in 
payment and concluding with the statement, •This bill has been paid•. 
Accused gave his check in payment of the bill on 8 Janua17 and the account 
was finally closed 31 January (R. 1-2, S-6). . 

. Accused made a voluntary statement (Ex. 3) to Second Lieutenant 
Frederick w. Katterjohn, investigating officer in the case, in which he 
said he had received a severe financial set-back in November which made 
it difficult to meet his obligations in December and January-; :i.t was 
"generally understood.• that extension ot ti.me to -pq· of'f'icers I mess billi 
could be obtained under such circumstances; in the past other officers had 
made indorsements that bills had been paid 'When in !act they- had not and 
no disciplinary action was taken against them, Which resulted in such 
indorsements :cot being treated with proper regard to their seriousness; 
he "did not intend to deliberately defraud or mislead an;rone" b;r his 
indorsements since it was his intention to see his bills paid (R. 7-9). 

!• Specific.ation 21 By letter (Ex. 2), dated 17 January- 1944, 
~ddressed through Major Stevens to accused, the COfflllanding Officer, Bar
rage Balloon Training Center, Camp Tyson, Tennessee, requested an ex
planation by acrused or his failure to pay his Decenber 1943 bill to the 
officers' mss in the SWll of $23.21. B;r order of Major Stevens, the 
letter was indorsed on 18 January to accused •:tor compliance". Accused 

. replied by second indorsement {Ex. ~) to Major Stevens, dated 20 Januar., 
t' ,, 
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1944, which stated his reasons for not ~g the bill and concluded, 
•This account bas 'been paid•. This indorsement came to the attention e! 
:Major Stevens about 10100 a.m. on 21 Januaey. Upon receipt 0£ the 
indorsanent Major SteTens went to Seccnd Lieutenant; Eddie L. Shaver, 
secretary-treasurer or the officers' mess, about eleven o'clock on the 
morning of 21 Januarr and ascertained that the bill had not; been paid. 
Lieutenant; Shaver testified that accused paid his bill by- check "between 
eleven and twelve o 1clock", •closer to ~lve•, on 21 Januar;r. He re
called the ~nt because on the same date accused •got that check and. 
he gave another check" (R. 2-7). 

4. .lccused testified that be received. the letter ccncerning hia . 
December bill at about 9100 p.m. on 18 January. The organization returned 
to camp .from maneU'f'ers on the morning of 19 Januarr, an:i accused .was very 
bUS7 that day. en the evening of 20 Januar,y Major Stevens• adjutant 
asked accused llhether he bad complied nth the indo!"sement. Accused was 
unable to ci>tain the use of a typewriter. On the morning of 21 Janual7', 
•between 71.30 - 7:4,;n, he wrote a check for the bill and gave it to his 
roommate, Second Lieu.tenant John H. Kitzmiller, to leave nth Lieutenant. 
Shaver on his wq to work. Between nine-thirty aild ten o'clock the bat
talion adjutant told accused they were waiting for his in.dorsement, so 
he borrowed a t.,pewriter from Lieu.tenant Shaver and typed the second 
indorsement to the letter, b;r mistake dating it 20 Januarr. He gave the 
letter and indorsement to the battalion adjutant and. around eleven o'clock 
Maj ol" S~vens came to his battery and asked if' he believed the indorae- · 
•ent to be a true statement. Accused said be did and feeling that some
thing was wrong, returned. to bis barracks, meeting Lieutenant Kitzmiller 
on the way. In response _to his question Lieutenant Kitzmiller told ac
cused that. he had gom b.r the club but. as Lieutenant. ShaTer was not. there 
he had ~tained the check. Accused, accompanied b;y Lieutenant Kitzmiller, 
then went to Lieutenant Shaver and gave hill the check around twelve 
o•clo~k (R. 9-11, 13)• · 

,. 

On cross-examination accused testified that after giving 
Lieutenant Shaver his check aroum twelve o•clock, he went back at about 
three o'clock "to make positive that I was giving a good check" and gave 
Lieutenant Shaver anoliher check tor the same amount, signed by- •Lieutenant 
Ricks". ·. Lieutenant Shaver then gave the check signed by accused to · 
Lieutenant Ricks to hold as securit;y- !or the loan to accused. (R. 11-1.3) • . 

. . Litmtenant Kitzmiller testified that around 7130 on the moming 
of 21 January 'he received a check from accused to deliver to Lieutenant, 
Shaver but that th'.e latter was not 1n so he kept ;Lt. Accused inquired. 
about it around lla4S a.11. and he then returned it to accused llho gave it 
t<? Lieutenant Shaver. Lieutenant Shaver testi.f'ied that accused borrowed · 

. a. typewriter !'rom him on the morning or 21 Januar.r, stating that he 
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"wanted to reply about an'indorsemeot -or somethirign. .lccused did not say 
anything at that time about bis bill. He came in later in .the morning 
and paid it (R. lh-18). , ... .. 

• .r 
' Seccnd Lieutenant. Ryan A. Se$.rook;· Battery A~ 318th AA Balloon 

Battalion, VI.A, testified that he had lalown accused for 18 months and 
that his general reputation amaig his fellow officers was 0 very satis
factoryn. Seccnd Lieutenant w. F. Harvey, Battery c, 318th AA Balloon 
Battalion, V~, had known accused nsince July 194211 and was of the opinion 
that he had a •good reputation11 • Lieutenant Kitzmiller had been 
associated ldth accused •since Septenber 25, 1942• and "would say• his 
reputation was •good• (R. 18-2.3) •. 

S. Major Stevens, recalled as a rebuttal witness, testified he 
assumed command of the organization on 17 ~ 1942, had known accused since 
then and '*with regard to truth ard veracity" he •could not. be depended 
upon• CR. 2.3-24). · 

6. .!~ Specification 1: The evidence shows and the plea of guilty · 
admits that accused on 4 January 19L4, in making a reply by indorsement to 
a letter directing an explanation of his .failure to pay his bill of · 
$47.67 to the officers' mess at Canp Tyson .for November 1943, falsely 
reported to Major Albert B. Stevens, his commanding officer, that the bill 
had been paid. It was not until 8 January that accused gave his check in 
payment and the account was not finally closed until 31 January. The 
indorsement which accused executed on 4 January was an of.t'icial report and 
was obviously intended to deceive V..ajor Stevens and to cause him to be
lieve that the bill had in fact been paid at that time, despite the state
ment made by accused to the investigating officer and of!ered in evidence by 
the prosecution that he "did not intend to deliberately defraud or mis-
lead a.nyone11 because he intended to see his bills paid. Although this 
statement is somewhat inconsistent with the plea of guilty to the Specifica
tion, considered as a whole the record does not. show that the plea was im
providently entered. Aside !rom the plea there is sufficient evidence to 
sustain all the allegations of the Specification including the intent to 
deceive. The making of a false official report or this character under the 
circumstances shown was clearly a violatic:n or Article of War 9~. 

£• Specification 2: The en.dance for the prosecution shows that 
a letter directing an explanation by accused of his failure to pay his 
December mess bill of $2,3.21 was indorsed to accused •ror compliance• on 
18 January by Major Stevens. Accused replied by second indorsement to 
Major Stevens, dated 20 Janua?'1' 1944, stating, ttTbis account has been paid". · 
The ineorsEl'!lent cmne to the attention or Major Stevens about 10:00 a.m. 
on 21 Januacy and he found ·upon inquiry about ll:00 a.m. that the bill had 
not been paid. Just before noon accused delivered his checlc in paynent of 
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the bill to Second Lieutenant Eddie L. Shaver, secretary-treasurer of the 
officers' mess. 

The evidence for the defense shows that about 7a30 a.m. on 21 
January, accused drew a check for his mesa bill and delivered it to bis 
roommate, Seccnd Lieutenant John H. Kitzniller, who agreed to deliver it to 
Lieutenant Shaver on his way to work. Not finding Lieutenant Shaver in, 
Lieutenant Kitzmiller kept the check 1n his pocket. Between 9&30 and 
10,00 a.m. the battalion adjutant; told accused that they were waiting for 
his indorsement. Accused borrOW"ed a typewriter from Lieutenant Shaver, 
wrote the second indorsement, erroneously dating it 20 January, and de
livered it to the adjutant. At the time he borrowed the typewriter from 
Lieutenant Shaver he made no inqlµry concerning the bill. Major Stevens 
brought the indorsernent to accused around lltOO a.m. and asked if it was a 
true statement. Accused realized something was wrong, talked to Lieutenant 
Kitzmiller, learned that he still bad the ch&ck, obtained,the check and de
livered it to Lieutenant Shaver about noon. He went back around 3 p.m. and 
"to make fX)sitive that I was giving a good check" substituted a check for the 
same amount draffll by 11Lieutenant Ricks" in place or his own. 

. . 
The testimony or the accused, corroborated by LieutenantsShaver 

and Kit~iller, is not in conf'llct, essentially, with the evidence for the 
prosecution. Although the indorsemenli was dated 20 January, the evidence for 
the prosecution does not· shOW' its exi.stence prior to 10 a.m. on 21 January, 
and accused testified that he delivered it to the adjutant about that time. 
It appears that lib.en accused executed the indorsement, the bill had not in 
fact been paid·but accused had drawn a check for it and given the. check to 
his roommate for delivery to Lieutenant Shaver. The evidence therefore 
sustains the allegations of the Specification that accused officially re
ported to Major Stevens that his December indebtedness to the of'!icers I mess 
had been paid and that the report. was untrue in that at the time of the 
report the indebtedness had not in fact been paid. 

The evidence further shovs that accused made the report 'Yri.thout 
knowledge Vihether it- was, in fact, true. He had only to inquire· or Lieutenant 
Shaver whether he had received the check at the time he borrowed the type
writer, in order to ascertain the true situation but he failed to do so. 
It is held that certifying as true things not known to be true is legal.Jy 
equivalent to making the certificate knowing it to be untrue (CM 220269, 1 
Bull. JAG 23; Dig. Ops. JAQ1912-40, sec. 454 (50)). Accordingly, accused 
may be said to have known that the report was untrue. However, the evidence 
is insufficient to show that accused· intended, in making this report, to 
deceive Major Stevens. The testimony for the defense tends to sho:vr that 
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accused believed: the account had bean. paid am that as soon as he had in
formation to the contrary he immediately attended to the delivery or the . 
check. The evidence indicates that the check which accused delivered to 
Lieutenant Shaver was or doubtful worth because later in the day he re
placed it with the check of another officer. In the absence of any other 
competent evidence on this point the substitution 1s believed to have 
insufficient probative value to show accused guilty of deceitful behavior 
in connection with th& giving of the check. The Board of Review is of 
the opinion that under the circumstances of the case and in the absence of' 
SIIY' canpetent evidence to show accused had the intent to ·deceive Major 
Stevens a violation of the, 96th Article of' War only is proven (CM 231445., 
2 Bull. JAG 192). .. 

7. The accused is 31 years of age. The records of the Office of 
The Adjutant General show his service as follows: Enlisted service from 
18 June 1942; appointed temporar,y secmtl lieutenant., Anrry of the United 
States., and active duty; 17 December 1942. · 

8. '!he court was legally comtituted. No errors injuriously affect
ing the substantial rights of' the accused were committed during the trial. 
The Boa.rd of' Review is of the opinion that the record of. trial is legally 
sufficient to support the .findings of guilty of' Specification 1., and of' 
the Charge; legally sufficient to support the finding of guilty of Speci
fication 2., except the words "with intent to deceive Major Albert B. 
Stevens, Canrnanding Officer, 318th Antiaircraft Balloon Battalion, Very 
Low Altitude, Camp Tyson, Tennessee", substituting therefor the word 
"wrongfully", in violation or the 96th Article of War; and legally suffi
cient to support the sentence am to warrant confirmation thereof. Dis
missal is authorized upon · a conviction of a violation of the 96th Article 
of War am mandatory upon a conviction of' a violation or the 95th Article 
of War. · · 

- ·-

_-_7_·--~_:.:_.-~_,_.,_..___a_-i._.(.A,(.._-_~_-·_·__, Judge Advocate · · 

~-e~,-..w-1"',~~-.~~~-·~·~~~--'!Judge Advocate 
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War Department, J.A.a.o., - To the Secretary o! War. 

l. Herewith transmitted far the action or the President are the 
record of trial ani the opinion of the Board or Review in the case of Second 
Lieutenant Lens ll• Goodwin (0-1048)74), Coast Artilleey. 

2. I concur in the opinion of the Board or Review that the record of 
trial is legally sui'ficient to support the findings of guilty of Specifica
tion l, and of the Charge; legally sufficient to support the finding of 
guilty of Specification 2 except the words "with intent to deceive Major 
Albert B. Stevens, Camnanding Officer, 318th Antiaircraft Balloon Battalion, 
Ver,- Low Altitude, Canp Tysoo, Termessee• substituting there.for the word 
"wrongfully", in violation of the 96th Article of War, and legally suffi
cient to support the sentence and to warrant conf'irmation thereof. '!be ac
cused, with :intent to deceive, made to Major Albert B. Stevens, his comiand
ing officer, a false official report that his indebtedness to the officers 1 

mess for the month of Navember 194) in the amount of $47.87 had been paid 
(Spec. l) and wrongfully mde to the same. colllll8llding officer a false offi
cial report that his :indebtedness to the officers mess for the month of 
December 1943 in the amount of $23.21 bad been paid (Spec. 2). The Staff . 
Judge Advocate in h;j.s review states that on 27 July 1943 the accused was re
stri~ed to his post for cne week under the 104th .Article of War for being 
absent from duty as battery duty officer., that from time to time he has had 
checks returned marked 11insuf'ficient11 or "no funds 11 and that in one instance 
an averdue indebtedness of accused was brought to the attention of his com
man:ling officer. I recamnend that the sentence to diemissal be confirmed and 
carried into execution. ' · 

.3. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action., and a form of Execut.ive action 
can-ying into effect the recommeniation made above. 

Myron C. Cramer, 
Jla jor General, 

3 Incl.s. The Judge Advocate General. 
Incl.1-Rec. or trial. 
Incl.2-Drft. ltr. for sig. 

sjw. 
Incl.3-Fonn or Action. 

(Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General; Sentence confirmed. G.c.u.o. 310, l? Jun 1944) 
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WAR DEPARTMENT 
A:rarJ' Service Forces . 

In the O!!ice of The Judge Advocate.General 
· Washington, D. c. (129) 

SPJGN 
CM 249525 

3 MAF{ 1944 
UNITED STATES .) ARMY AIR FORC:&5 

) TACTICAL CENTER 
v. ) 

) Trial b,- G.C.M., convened at 
First Lieutenant Ell'lARD ) Orlando, Florida, 30 Decem

._M. BROOKS (0-212228), ) ber 1943. Dismissal. 
Air Corps. ) 

~------·~---~~~~·--------
OPINION o! the BOARD OF REVIEW 

LIPSCOMB, GAMBRELL and GOLDEN, Judge Advocates 

1. The Board o:t Review has examined the record or trial 1n the 
case of the of'ticer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the !ollowing Charges ·and Specific-
ations a . · 

CHARGE Ia Violation of the 85th Article o:t war. 

Speci!icationa In that First Lieutenant Edward N. Brooks, 
. Air Corps, Headquarte~s and Headquarters Squadron, 

ArttI1 Air Forces School. o:t Applied Tactics, Arary Air 
Forces Tactical Center, was, at ArDfJ" Air Forces 
Tactical Center., Orange County, Florida, on or about 
12 December 1943,·found drunk while on duty as 
Officer of the Da7. 

CHARGE II: Violation of the 95th .Article of War. 

Specification: In that First Lieutenant Edward N. Brooks., 
Air Corps., Headquarters and Headquarters Squadron., 
A:rnry Air Forces School o! Applied Tactics, .ll"fflY Air 
Forces Tactical Center~ was, at A.rmy Air Forces 
Tactical Center, Orange County, Florida, on or about 
12 December 1943, 1n a·public place, to wit., the 
O:tficers• Club., drunk and disorderly while in uni
form. 

He pleaded not guilty to and was found.guilty of all Charges and Speci
fications., and was sentenced to be dismissed the service. The review- . 
ing authority approved the sentence, but approved only so much or the 
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i'indings ot guilt7 0£ Chargs II and its Specification as involves a 
finding ot guilty o! said Specilication in violation of the 96th ' 
Article ot war. The record o! trial was forwarded tor action under 
Article of War 48. 

3. The evidence for.the prosecution shows that at or about noon 
on Sunday, 12 December 194.31 the accused entered upon the duties of 
Officer ot the~ of the Army Air Forces School of Applied Tactics, 
Arrrr., Air Forces Tactical Center, .Orlando, Florida., for a tour ot duty to 
end at noon on 13 December 1943. Also, it was stipulated { on the record 
by counsel tor the prosecution and counsel for the defense) that the 
accused was detailed by proper authority to serve as Officer o! the Da7 
for the period stated. Xhe accused appeared to be intoxicated at the 
time he entered upon his duties as Of.ricer of the Day. He bad spent 
the preceding Sat'Ul"d.a¥ evening, ll December 194.3., •down town•., where., . 
during the evening, he had •six or seven highballs• (R. 111 121 651 104., 
117., 127). . . ·.. ;.. 

. ,~ 
. I ' ~Ir \ '-

Halt an hour after comihg on duty' the accused entered the jeep, llhioh.' . 
h&d been assigned to him as Officer ot the Dq., and was conveyed to the 
0£.ticers• Club on the post., where he chatted.nth a WAC of'ficer., First 
Lieutenant Margaret A. Clarke, approximately halt of an hour, and drank 
two or three glasses of beer. Also, while at the Club on this ocoasiCll 
he walked into the business office of the Club and engaged in conversation 
with a young woman employee of the Club, Miss Hilda Fay van Deinse, nth 
whom he was not previously acquainted. He inquired of her where her 
boy f'riend was, and then asked -what do you do? Sit around here all dq 
on your ass waiting for him?• Believing that she must have misunderstood 
him., Miss Van Deinse asked hill to repeat his question, which he did., in 
the same 11'Crd.s. She thereupon left the room and did not return until he 
had lett. ten minutes after she returned to her desk, the accused 1f&llced 
up to her again and said .You're a beautiful little bitch•. Again she lef'i 
the roan and did not return ~til the accused had departed (R. 12., 35-37, 
112-113). . . 

. Following the above episodes., the accused re-entered the jeep and 
went on a tour o.r inspection about the post. It was noticed by the 
driver o.r the 'jeep, Private First Class James H. Manning., that at this 
time (about l p.m.) the accused •had a little more in him•. Completing 
the tour oi' inspection., the accused returned to the quarters provided 
!or the Officer o! the Day at the guardhouse, arriving there at about 
2 p.m. He immediately went to bed and slept until 4 p.m.., except tor two 
interruptions to answer the telephone .. On each of the two occasions that 
he was called to the telephone the-accused was d:U'ticult to arouse., and he 
bore strong evidence ot being under the itl.nuence of' alcohol (R. 14-18., 
43-44). 
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The accused arose at 4 p.m. and again went on a tour about the post 

in the jeep, proceeding afterwards to the Officers' Club where he re
mained approximately one hour. Leaving the Club at about 6 p.m., the 
accused re-entered the jeep and was conveyed to the Air Base Officers' 
Club, at a point outside of the area over which he was the Officer of 
the Day. He remained there approximately one h.our, returned to the 
guardhouse for five minutes and then proceeded again to the Officers' 
Club first mentioned, arriving there at about 8 p.m. Between that hour 
and 10130 p.m., the accused drank four glasses of beer, conversed with 
friends and joined with others present who were singing service songs, 
to the accompan1rnent of a piano (R. 18-20, 122, 132-1.34). 

Lieutenant Colonel Charles w. Stark, entering the cocktail-lounge of 
the Club about J.0,30 p.m., had his attention attracted to the accused 
by- reason of the fact that the latter was wearing his cap. Upon_ looking 
more closely, he observed that the accused was also wearing his side arm8 

and he was reminded that the Officer· of the nq is entitled to wear his 
cap when he is under arms. Colonel Stark was •impressed with the be
tuddled appearance• of the accused, and •1.1pon loolcing a l1ttle bit further 

· noted a freshly spilled ~ _or some type which appeared to be beer, as 
there was considerable· foam, at his feet.• At this point Colonel Stark 
summoned the accused to an anteroom and there asked him a number of 
questions. 'l'he accused instead of' answering •Yes, sir• or •No, sir", 
frequently answered with such expressions as •Roger- and •R1.ghtotr. It 
was Colonel Stark's "definite opinion that this officer was drunk1'. He, 
accordingly, after telephoning Colonel McCulloch and checking with him 
on the poliq of such a move, promptly relieved the accused of his side 
arms and sent him to his quarters in arrest. Ai the time the accused was 
called !rom the cocktail lounge there were appraximately one hundred · 
people in the room, including several civilians. On questions-put by 
the court, Colonel Stark testified that the accused was not only' drunk 
but was &1.so •disorderly8 (R. 74-'T/, 79). 

4. The accused, after being f'ully advised b;r the court as to his 
rights, elected to testify. He briefly reviewed his history, testif'ying 
that after graduating !rom Georgetown University, Washington,.D. c., he 
taught tor five 7ears at the Georgetown Preparator;y School. J)ur1.ng the 
next twelve ~ars and up until the time ha ·received his· cominisiiion in 
the A'!'I'q or the United States 1n September 1942, _he· taught in a high 
school in his home town, his principal subject .baillg American history. 
He, also, was athletic coach. The main points or dif!erence between his 
version or what happened on 12 December 1943, and the version adduced 
by' the testimoey tor the prosecuticn are the £ollowinga (J.) the accused 
Tigorously asserts that he was •entirely sober- when he entered -upon 
his duties as Officer of the Day at noon on 12 DecemberJ (2) he states , . 
that he drank only one glass or beer on his visit to the,,OUicers 1 Club 
in the early afternoon; (3) he denies that he addressed any remarks 
whatever to lliss va.n Deinse, and denies further that he had ever seen · . 
her prior to the trialJ. (4) he denies that he drank urr alcoholic benr
age 'Whatever between noon on 12 December and 10:30 p.m. of the same dq, 
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except !ive glasses 9! beer (one o! such glasses he drank., he says., ·iJl 
the ear4' afternoon and the other !our between 7 p.m. and 10130 p.m.)J 
and (5) he denies that he was drunk at any time between noon on 12 
December 1943, and the time he was ralieved at 10130 p.m. (R. 117., 119., 
122-125., 127, 132-133). ' 

· Lieutenant Colonel Ernest s. Holmes., a witness !or the defense., 
testii'ied that he saw the accused in the anteroan o! the Club in the 
presence o! Colonel Stark at about 10130 p.m. on 12 December 1943; that 
he stood within two feet of the accused;.and that he observed the accused 
for about one and one-half' minutes at that time. Colonel Holmes further 
testii'ied that he saw the accused in the cocktail lounge of the Club !or 
about 30 seconds at or near 9130 p.m. on the same evening. .He was asked 
the followuig question •colonel, sir., from your observation of the de- . 
meaner of the accused on the two occasions which you saw him. on the night 
of the 12th of December., 1943., did you form an opiriion that he was so 
intoxicated as to. sensibly impair the rational and full exercise of the 
mental and physical faculties of the accused?• to which he replied •No• 

• (R. 87-89., 97). 

Second Lieutenant William H. Jordan, awitness for the de!ense., tes
tii'ied that he saw and talked with the accused about five minutes., in the 
cockta.il lounge of the Club., shortly after noon on 12 December 1943., and 
that, in his opinion., the accused was., at that time., sober (R. 99., 100). 

Second Lieutenant A. w. Corbitt, a witness !or the defense., testi
fied that he was relieved by the accused as Officer of the Day at 12110 
p.m. on 12 December 1943, and that, in his opinion, the accused was, at 
that time., •more sober than drunkW (R. 104., 106).. . 

First Lieutenant Margaret A. Clarke, a witness for the defense., te~ 
tii'ied that she saw and talked with the accused approximately !ifteen 
minutes at the Officers• Club. at or near noon on 12 December,·1943, and 
that during their talk the accueed was drinking beer. "When asked how 
many beers the accused drank during their talk, she replied that she 
thought that he drank two., but admitted that it could have been three •. 
She further testii'ied that., in her opinion, the accused was not intoxi
cated•. She stated that she and the accused -Were good acquaintances• and 
that she had seen him frequently at the Club, but she denied that she had 
ever had any dates with. him (R.. 109-llO, 112-113). 

On examination by the court, the accused .testii'ied that he did not 
, eat any supper on 12 December 1943, and that all that he ate for lunch was · 

one chocolate bar (which he had in his clothes)., with the·result'that., 
according to his testimony, he had had five beers and one chocolate bar 
(and nothing else to eat or drink) between breakfast and the time he 
was relieved at 10:30 p.m. He ~so testified that the beers were given 
to him by the Club rather than sold to him, since he was Ofticer of the 
Day (R. 118., 136-137). . 
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5. The Specification ot Charge I alleges that the accused ttwas, 
at Army Air Forces Tactical Center, Orange County, Florida, on or 
about 12 December 1943, found drunk 11hile on ,duty as Officer ot the 
Day11 • The elements of the oftense are be~ .found drunk on dut7. It 
was ·not disputed that the accused was cm duty during the a.tternoon and 
evening ot 12 December 1943. On the question, however, as to whether he 
was drunk during that period, the evidence is square:cy, contradictory. 
Several witnesses !or the prosecution testified natly that he was 
drunk. To support .their conclusions that he was drunk they described, in 
sea.• detail, his appearance, his speech, his ma.oner ot walking and his 
general demeanor. On the other hand, several 'Witnesses !or the defense 
testified, in a seud.ngly less convincing way, that the ac9used was not 
drunk or did not appear to be drunk. It is to be observed, however, 
that or the .four 'Witnesses who testified tor the accused, only one, 
namel,-, Colonel Holmes, testified as to the condition ot the accused 
between 7 p.m. and lOzJO p.m. on the d&1 in question.. It is also 
to be noted that Colonel Holmes' observation o! the accused was rather 
brie.t - two minutes altogether; and his testimoey when considered in !ull 
seems to be somewhat equivocal. · 

. . \ 

'lhe testimony of none o! the witnesses was impeached.,. except !or 
such impeachment as was inherent in the contradictory testimony ot 
witnesses tor the opposition. The court had the right to accept or 
reJect the testimori,Y of a:rr:, witness, and it is evident., !ram the .find
ings o! guilty o! Charge I and its Specification., that the court 
accepted the testimony ot the witnesses for the prosecution. 

Drunkenness is de.fined in the Manual for Courts-Martial, 1928, as 
.follows a 

•* * * a:rr:, intoxication which is suf!icient sensibly to 
impair the rational and full exercise ot the 1118Ilt&l and 
physical .faculties is drunkenness within· the meaning o! 
the article• (85) (par. 145). 

Plainly, the evidence was su!!icient to support the court in 
tinding that, beyond a reasonable doubt, the accused wa.s drunk on duty. 

6. The Specification ot Charge II alleges that the accused 1'>lu * * * 
on or about 12 December 1943, in a public place*** drunk and disorder-
17 while in uniform•. As previously stated., the reviewing authority
approved only so much o! the findings of guilt7 of Charge I! and its 
Specification as involves a .findini ot guilty ot said Specification in 
violation o! Article o! war 96. It is unnecessarr, there.fore., to con
sider whether the evidence is su.f'ticient to sustain a .finding of guilty 
o! a violation ot Article ot War 95 •. · That it is sufficient to sustain 
a .finding o! guilty of the Specification in vioiation ot Article ot War 
96 there can be no doubt. there is an abundance o! evidence that the 
accused was not only dr\lnk, but also disorderly, at the 0!£1cars• Club 
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on the afternoon and evening ot 12 December 1943. Several witnesses 
testified categorica.J.4 that he was drunk; and that he was al.so dis
orderly is plainly shown by {l) his insulting remarks ( quoted above) to 
the woman employee o! the Club, (Miss Van Deinse) with llilODl be ,ras not 
acquainted; (2) the fact that he was content to sit at a table and 
drink while a broken glass of beer lay- at his f'eet; (3) his impertinent 
and insubordinate replies to his superior officer, Colonel Stark; and 
(4) his drinldng and carousing in the cocktail lounge ot the Of'ticers• 
Club while acting as Officer ot the Day. Such conduct is clearly pre
judicial. to good order and militaey discipline and ot a nature to briµg 
discredit upon the military- service, and is, accordingly-, a vioiation ot 
the 96th Article ot war. 

7. The accused is 39 years old. The records ot the Of'tice ot The 
Adjutant General show that the accused., having taken R.O.T.c. tra1D1ng at 
Georgetown Universit7, was, ai 5 February- 1925; commissioned a second 

, lieutenant, ot Intantr;y, in the Officers• Reserve Corps; that such caa
mission was tor a five J88r period; that he was camnissioned a fir~t 
lieutenant in the Air Corps, Arlq of the United States, _on 13 September 
1942; and that he entered upon active duty in the Air Corps on l 
October 1942. 

The.records ot the ot!ice ot The .Adjutant General al.so show that 
the middle name o! the accused is Yacint,Te. The use iJ& the Charge 
Sheet o! •N" as the llliddl.e initial was, there.tore, incorrect; the letter 
•M- should ha;re been used. Appropriate con-active action should be 
taken. 

. 8. · The court was legally constituted. No errors injuriously 
atfecting the substantial rights of the accused were committed during the 
trial. For the reasons stated, the Board of Review is ot the opil:don 
that the record o! trial is legally .su!ticient to support the findings 
and the sentence, and to warrant confirmation thereof'. Dismissal is · 
authorized upon a conviction of a violation of Article of War 96 and is 
mandatory upon a conviction in time of war of a violation o! Article 
of War 85. 

Judge'Advocate 

Judge Advocate 

Judge .Advocate 
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SPJGN 
-CM 249525 

1st Ind. 

War Department, J.A.G.o., 1l MAR 1944- To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the recoro of trial and the opinion of the Board of Review in the 
case of First Lieutenant Edward M. Brooks (0-212228), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to. support the findings as 
approved by the revielrl.ng authority and legally sufficient to 
support the sentence and to warrant confirmation thereof. I r~
commend that the sentence of di.smissal be confirmed and ordered 
executed. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

~ .~....a-.a...,__ 

};zyron C. Cramer, 
Major General, 

The Judge Advoca ta General. 

3 Incls. 
Incl l - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. or War. 
Incl 3 ..: Form of Elcecutive 

action. 

(Sentence confirmed. G.C.M.O. 249, 30 May 1944) 
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WAR DEPARTMENT 
Arm:, Service Foroea 

In the Office of The Judge Advooa.t. General 
Waahington, D.C. 
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SPJGK 
Cl! 24961S 24' FEB 1944 

UNITED STA.TES ) SECOND AIR FORCE 
) 
) Trial by G.C.M., convened at .Ar1Zf¥ 

l Air Base, .Alamogordo, New' Mexico, 
Second Lieutenant RAYM:lND 26 January 1944. Dismissal, total 
KALLISH (0-676489 ), Air forfeitune, alld confinement for 
Corps. ) one (1) year. 

OPINION of the BOARD OF REVIffi 
LYON, HILL and ANDm.S, Judge A.dvooa.tea. 

---------------~.,..----------~ 
. 1. The record of trial in the oe.se of the officer named above baa been 

e.\~ned by the Board of Renew and the Boe.rd submits this, its opinion, to 
Th~· Judge .Advocate General. . 

2. The accused was tried upon the following Charges and Specifica.tionaa 

CHARGE Ia Violation or the 84th Article or War. 

Specifica.tiona In that Second Lieutenant Raymond (ma) Ka.llish, 
Air Corps, 359th Base Headquarters and. Air _Bue Squadro~ did, 
at Arrq Air Base, Alamogordo, New Mexico, on or about 10 
January 1944, unlawfully sell to. Priva.te Edn.rd G. t.Tine, 
359th Base Headquarter• a.nd Air Base Squadron, one B-6 medium 
weight flying jacket or the value of approximately Nineteen 
Dollars and Eighty-One Cents (~19.81), issued for use in the 
Military Service of the United Sta.tes. 

C:&RGE Ila Violation or the 96th Article of Wa.r. 

Speolfioationa In--that Second.Lieutenant Raymolld (NMI) Ka.llish, 
Air Corps. 359th Be..se Headquarters and Air Ba.ae Squadron did, 
at Ann::, Air Base, Alamogordo. New Mexico, on or e.bout 13 · ·, 
January 1944, wrongfully and knowingly draw certain items ot · 
flying equipment of the value of more than Fifty Dolle.re ($50.00), 
with the intent to defraud the United States Government. 

·He pleaded guilty.'ti;> Charge I and its Specification and not guilty to Charge· II° 
and its Specifica~1ori. He was found guilty of all Charges and Speoifioation,s._ 
No evidenoe of pr~vious oonviotio~ was introduced. He was sentenced to be 
dismisaed the service, to forfeit all pay and allows.noes due or to beoome due, 
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and to be confined at hard labor for one year. · The reviewing a.uthori ty approwd 
the senteno• ~ forwarded the record ot trial tor action under Article of 
War 48. 

3. Summary of the evidence. 

Charge I and Speoitica:tion. \ 

Testimony concerning the unlawi'ul. sale by accuaed of property iuued tor 
use in the military service of the United States wu offered by Priftte :Edward 
G. Le.vine, 359th Be.a• Hsadquartera and Air Baae Squadron, J.nq Air Base, 
Alamogordo, New Mexico, the buyer of the property, and Priftte First Claaa_ 
Roland J. Kirsch, of the aame organization. Kirsch was ohiet clerk in the 
squadron supply room. and accused wa.a supply officer. 

On 10 January 1944. Kirsch we.a working at his dealc in the supply room 
when Levine came in to see accused about aome clothing whioh lAITine had loat 
in Salt Lake City. Levine testified that &ocuaed add •in 1. joking manner, 
not directed to an;ybody", that he· "would have aome (fiying equipment) to 
..11 after the war• (R.5,6i12,13-15). Al.though he had never mentioned the 
subject before, I.avine asked accused if he wanted to sell a new "B-6 fiying 
jacket• which wa.a. hanging on a wall in the supply room. Levine ea.id he would 
give. accused $16 for it,. and accused agreed. The jacket wu not part of 
the equipment lost by I.avine at Salt Lake City, nor we.a he authorized to 
have flying equipment in his possession. inasmuch a.a he was not on flying 
atatus .(R.13-16). · 

· Kirsch testit'led. that Levins n:ct out, saying that "he waa going to 
see how .~ friend.a he had•, and that when he (IAvine) oame back he · 
handed accused $14. Levine .did not mention his leaving the room, but 
corroborated Kirsch'• testimony concerning the pe.aaa.ge ot the money. He 
atated that a day or two lat.r he ga-ve $1 to "Sergeant Bryan•, one. of the 
personnel in the aupply room. telling Bryan to giw it to acacuaed. Accused 
oounted the $14. put it in hie pocket, took the jacket from the wall, alld 
gave it to Levine (R.6,10,12,13-16). -

Captain .Arthur Boyd, Air Corps, 369th Bue Headquarters and Air Be.ae 
Squadron. testified that he was sub-depot supply officer and familiar with 
the prices of Air Corps equipment, and that the price ot the flying jacket 
was $19.81 (R.16.17). . 

Charge II and Specification. 

· Private Kirsch testified that he wu on duty in the aquadron supply 
room on 13 January 1944, and that he 1aw aocuaed make out a "Cla.aa 13" 

.shipping ticket and requisition. Accused typed on the requieition the 
llaJDe "Rolalld. J. Kolbe.ah, 2nd Lt., A.C. 0-765423 359th", and signed the 
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p&per uaing the same name, rank. branch. number and organization. Aoouaed 
then a.sked Kirsch to take it to the Sub~Depot, Air Corps Supply, but wit• 
neas was unable to go. Finall)r a "Corporal King• took the requisition to 
the sub-depot and returned to the squadron supply room with a B-6 jaoket, 
a pair of flying boots, a summer and a winter flying helmet. a pair of 
oover-alls. a "flying sweater•, and a pair of flying gloves (R.8,13; Ex.l). 

Aooused'a actions were apparently brought to the attention or bis superiors, 
for First Lieutenant Delbert A.. Witty, 359th 1:!ase Headquarters and Air Base 
Squadron, oame to the supply room and "identified• the supplies which aocused 
had obtained and left there. Unknown to a.ocused, .marks were ma.de on the ecpip
ment, whioh aocused took to his baohelor offioer quarters a few days there- · 
e.fter. Witness positively identified in oourt all equipn,nt thus requisitioned 
and received by accused, except for the pair of flying gloves. which were not· 
produced. The equipment thus identified oorresponcled generally in description 
to that described in Exhibit .1 (R.8-lOJ Ex. 1). 

iii tlless also testified that "within 'f;he pa.st six months" he bad moved ~11 
of aooused'1 personal equipment from one set of quarters t,o another, ·and that 
when he did so he bad noticed three or four 11B-4 bags II among the equipment 
moved. A "B-4 bag" is used as a suitcase for carrying olothing. All bore 
accused's name on the ai~ of them. He also testified that on one occasion 
during Ja.nua.ry 1S44 he had pla.oed on a "truok that took the baggage out" a· 
box "marked with Government s pecifica.tions" of a B-4 bag, the la.bel on whioh 
box a.ccuaed had addressed to his brother in Phila.delphia.. The box wa.1 
sealed with gummed pa.per, a.nd witness did not k:narr what its contents were 
(R.18~20). 

Kirsoh alao atated that at some date prior to the aigning or a fioti
tioua name by a.coused, he hAd beard accused sa.y that "he would like to have 
a complete set of equipment a.i'ter the war was over" (R.8 ). 

Captain Boyd testified that the price of a winter flying nst (sweater) 
wa.a $2.49, oi' a B-6 flying jaGket, $19.81, of a. flying helmet. $1.25. ot 
winter flying boots, ilO, of an A-4 flying suit (cover-alls), $10 (R.16.17).
137 ma.thematioal computation the total price of the articles requisitioned 
and received by aoow.ed on 13 January was $44.so. excluding the gloves whioh 
were not introduced and priced. There was also testimony that a. B-4 be.g 
(whioh was not among the articles receiwd by accused on his requidtion) 

WU worth $8 i.:> $10 (R.17). 

Evidence for defense • 

.A.ooused was properly informed ooncerning his rights in open court and 
testified in hia own behalf. He stated that he wa.s on flying status at the 
time of the trial. It is not clear whether be was on flying status on 10 
or 13 January 1944. Be denied aendil:Jg a. B-4 bag home to his brother, and 
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stated that he h.a.d sent clothing -- "some things I picked up down in Juarez•~ 
Ho procured a box from "Sergeant Bryan" at 11 l'eoh Supply". brought it to the. 
squadron supply room alrea.-dy pa.oked; a.nd tied with rope• He denied sealing 
it. but admitted that the :gummed paper on it,might have been of the self• 
sealing type. He did not :request Kirsoh to tie and addresa the box for him. 
He admitted posHaaion of two B-4 ba.gs when he wu authorized. only one. 

- 4. Aooused'a guilt of the Specification of Charge I ia proved beyond 
a.11 doubt by the teatimo~ of Kirsch a.nd Levine. a.nd by aooused 1a plea 

·thereto. With respect to the Speoifioation of Charge II, the Board of 
Review i• of the opinion that the sigzµ.ng by accused or a clearly ficti
tious name to the Cle.sa 13 shipping and requisition tioket is in itsel..t 
suffioient evidence of his intent to defraud. The failure to prov. whether 
he wu or wu not on flying status a.t the time, as certified in the requid• 
tion, beoomes unimportant in the f'a.oe of the subterfuge adopted by him. 
It was not shown, however, when the unauthorized bags were drawn, and it is. 
olea.r that none of them was dralfll on the r.quisition date~ 13 January.
The price of the glo'V8a wu not provod. '.the Boa.rd. ot ~eview is of the 
opinion. therefore. that the reoord is sufficient only to ~how aoouaed'• .· 
guilt of wrongfully and knowingly drawing oerta.in iteme of 'li'i~ng equipment 
of the value of ,144.so, ·with the intent to de.fraud. the United Sta.tea Govern~ 
ment. The "ftris.noe is immaterial. since it doe• not atfeot the aenten.oe 'and 
was not sholfll to have prejudiced acouaed in an;y. lll&lln9r in his defense.. Ba 
did not in his testimo~ de~ making the requisition. using a f'iotitioua name ..... 
or receiving the prop~rty. · 

The tea1?i.Jnolv ot Kiraoh a.nd th8 examination of' aooused with respect to 
the shipment of a box to acoused'a brother, which 'W&8 not alleged in either 
Specification. was improper. but does not appear to have .prejudiced him, 
for the evidence in other respects was ample to support the court' a finding. 

5. War Department records show that accused ia 24 yea.rs ot age and 
single. He a.ttended Drexel Institute for two and one-hAlf' years, but did 
not graduate. He was illduoted into the Arrrr:, on 13 February 1942. was ap
pointed an Aviation Cadet on l September 1942, and was commissioned a 
Seoolld Lieutenant, Air Corps, Army of the United States, on 1 April 1943. 

6~ The co.urt we.a legally oonstituted and had jurisdiction of the ~raou. 
and the offenses. No errors injuriously affecting the substantial right. of 
accused were oommi tted during the trial. In the opinion of 'the Board ot 
Review the record of trial is legally sufficient to aupport the findings and 
the sentenoe and to wa.rrant confirmation thereof. Dismissal is authorized 
upon oonviotion of nola.tion of Article of' War 84 and Article of' War 96. 
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let Ind. 

War Department. J.A.o.o•• 1 MAR J~ - To the S•oretary ot lfa.r. 

1. Herewith transmitted for the action of the President are the 
reoord of trial and the opinion of the Board of Review in the case of 
Seoond Lieutenant Raymond Kalliah (0-676489 ), Air Corpa. 

2. I ooncur in the opinion of the Board of Review that the record 
of trial is legally sufficient to aupport the findings and the sentence 
and to warrant confirmation th•reot. I believe that under the ciroum
stanoes of this case- dismissal would be adequate punisbmflnt for the 
offenses oolllllitted. I recommend that the aentenoe be confirmed but 
that the confinement uu:l i'orfeituna be remitted and that the sentence 
as thua modified be oarried into execution. 

3. Inolosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive aotion 
designed .to carry into efi'eot the reoammenda.tion hereina.bove made. should 
suoh aotion meet with approval. 

~~'~Q ., 

J.tyron c. Cramer, 
N..ajor General, 

3 Inola. The Judge .Advooate Gener&l. 
Inol.1-Record o£ trial. 
Inol.2-Draf't; of ltr. for 

aig. Seo. of Wa.r. 
Inol.3-Fonn of Ex. action. 

(Sentence confirmed but confinement and forfeitures remitted. 
G.C.M.O. 2c:R, 26 Nay 1944) 
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WAR DEFAR'l'l.:!ENT 
Axmy Servic~ Forces 

Ia the O!!ice o! The Judge Advocate General N· J;.. 
washiAgton, D.C. (143)l !. A.OR 19" 

SPJGH 
CM 249636 

UNITED STATES ) 30TH INFANTRY DIVISION 
) 

v. ) Trial by G.C.M • ., connned at 
) Camp Atterbury, Indiana, 24 

Private L. B. WILLIAMS ) January 1944. Dishonorable 
(.34384773), Anti-Tank ) discharg• and coni'inement !or 
Company-, l2oth Infantry-. ) thirty (30) years. ·:c1.sciplina.ry 

) Barracks. 

R.!,""'VIl.'W by the BOARD OF REVIEW 
DF..IVER, O'CONNOR and LOTTERHOS, Judge Advocates 

1. 'The record of trial in the case o! the soldier named aboTe has 
been examined by the Boa.rd of Review. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 61st Article o! war. 

Specification: In that PriTata L. B. Williams, Anti-
Tank Compa.ey-, 120th l.ni'antry, did, without proper leave, 
absent himself from his organization at APO #301 Camp 
Atterbury, Indiana from about 13 January 1944 to about 
14Janua.171944. 

CHARGE II: Violation or the 96th .A.rtiele or war. 
(Motion to strike sustained by court). 

Specificationa (Motion to strike sustained by court). 

CHAFOE III: Violation or the 64th Article or w~. 

Specification: In that Private L.B. Williams, .A.nti-
Tank Company, 120th Infantry, having receiTed a 
lawful co.'ilm.and from First -Lieutenant Harold D. Fayette., 
his superior of!icer, to fall in to run the infiltra
tion course, did at the Post Stockade, Camp Atterbury, 
Indiana., on or about D3ce11ber 28, 1943., willrull.7 
disobey the same. 

CHARGE IVs Violation or the 66th Article or war. 

http:Compa.ey
http:c1.sciplina.ry


(144) 

Specification: In that Private L.B. Williams., Anti
Tank Company., 120th Infantry., did at Camp Atterbury., 

-Indiana, on or about December 28., 194.3., voluntarily 
joi.~ in a mutiny which had begun in the Post Stockade., 
against the lawi'ul military authority of First Lieu
tenant Harold n. Fayette., the Commanding Ofticer 
thereof., and did with intent to usurp and ovsr-ride for 
the time being., in concert ,rlth sundr1 other members 
of the .30th Division assembled in the Post Stockade., 
refuse to fall in to run the infiltration cour&e. 

CHARGE Vs Violation of the 67th Articl& of war. 
(Finding of not guilty). 

Specification: (~inding of not guilty). 

He pleaded guilty to the Specification., Charge I., and to Charge I; 
and not guilty to all other Charges and Specifications. The court 
sustained a motion to strike the Specification., Charge II and Charge 
II. He was found not guilty of the Specification., Charge V and Charge 
V; and·guilty of all other Charges and Specifications. He was sen
tsnced to be dishonorably discharged the service., to forfeit all pay 
and allowances due or to become due., and to be confined at hard labor 
for thirty years. l!.vidence of a previous conviction by a summary 
court-martial for being absent 'Without leave for about 5 days and 
breaking restriction., in violation of the 61st and 96th Articles 
of War (Ex. 2)., and of a conviction by a special' court-martial for 
being absent v.""ithout leave for about 1.3 days. in violation of the 
61st Article of T/iar (Ex • .3)., was introduced. The reviewing authority 
approved the sentence., designated the Eastern Branch., United States 
Disciplinary Barracks., Preenhaven., New York., as the place of con
finement and forwarded the record·of trial for action under Article 
of War 5(r.\-. · 

• < 

J. Evidence for the prosec~tion: 

a. Charge III and Charge IV: First Lieutenant Harold D. 
Fayette, 30th Infantry Division Prison Officer in charge of training the 
prisoners of the .30th Division., scheduled as part of the training pro-
grrun the running of the night infiltration course for the evening of 1 

28 December 1943. At about 6:25 that evening he ordered Staff Sergeant 
Belton R. Loftis to call out the prisoners. Sergeant Loftis entered the 
two barracks occupied by the 30th Division prisoners, in the Camp Atter
bury Stockade, and gave the or::ier to 11fall out•. Observing that only 
a few of the pri~oner3 were leaving the barracks Lieutenant Fayette 
entered both barracks and gave the command for all 30th Division pri
soners to fall out to run the night infiltration course. A •scattered• 
few obeyed and twenty-three prisoners assembled outside the barracks to 
run the course. Fifty-three prisoners, including the accus3d, refused 
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to obe7 the orders and remained in the barracks. On eross-sxam
ination Lieutenant Fayette testified that it was snowing during the 
day and the accused had been out with the other prisoners •digging 
holes•. The prisoners were equipped with topcoats, shoe galoshes, 
cOTeralls, and 11whatever they had•, but Lieutenant Fayette did not 
know whether the accused had a pair of galoshes. YJhen the men failed 
to fall out that evening he gave a •direct order• to the accused 
•personally-a and •gave one order to hilll alone•. He told the prisoners 
that he would bring in enough •M.P.s• with clubs to run them out 
and stated: "You know you are disobeying a direct order of an officers. 
The accused did not giva Lieutenant Fayette any reason !-or his refusal 
to obey the orders, but he tj.id run the course the following evening. 
On being·recalled for further cross-examination, Lieutenant Fayette 
testified that when the prisoners failed to obey his command he asked 
some of the men their reasons for refusing to run the course. •Pri- . 
vate Stewart" replied that •he wouldn't if the rest didn't goa. Lieuten
ant Fayette asked •Private Marshall• if he was the spokesman for the 
group, and on receiving an affirmatiye reply said; "Speak your piece•, 
Marshall replied, ~Je are not going out tonight11 • Lieutenant Fayette 
then gave the prisoners a direct order ato fall.in in the middla of the 
floor• and said •That was a direct order and the last one I will give•. 
He further testified that he saw the accused on the top floor of the 
middle barracks that night but did not give him a direct order nor did 
he speak to him. He was aware that. snow was falling outside and that 

· some of the men did not have full •T/FJ' equipment but none .of them 
complained of havine wet clothing (R. 8-15, 35-37). 

Staff Sergeant John E. 11,hlsnant, chief instructor of the 30th 
Division Prison Training Unit, told the prisoners at their retuzn from 
work on 28 December to be ready to •fall outu, to run the infiltration 
course and the only cormnent he heard Yras "What, on a night like this?n 
On his return from· supp~r he told the men who remained in the barracks 
after the order to fall out had been.given that •it was foolish a..,d there 
would be trouble from now on, and those that were ready to come out could-, 
comen. Sergeant Henry J. Bouchard, assistant instructor in training, 
observed that most of the men were •vecy sullen11 that evening. They 
knew they were to run the infiltration course before the order ,-ras given 
and he told the men if they did not do so •it would get them into a lot 
of trouble". Some of the prisoners replied: •If the rest of t11em want 
to run it, it is all right, we won't run it• (R. 15-20). 

During the afternoon of 28 L'ecember 1943, a large number of the 
prisoners learned they were to run the infiltration course that night. 
It v.as ncommon talku a..11.ong those cathered around a fire on the "trans
ition• course. Private George Henry, a prisoner, heard a nwnber of 
the men say they would not "fall outa, and the statement was ma.:ie b;r 
several'that those who were not going on the infiltration course 
•were to come to the last barracks11 Henry lived upstairs in the last• 

barracks and that evening a number of the men, includin6 the accused, 
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from the other barracks gathered upstairs in the last barracks. The 
general conversation was about •not running the infiltration course 
that night•. The accused vias present 'When the order. to fall out was 
given by the sergeant and by Ueutenant Fayette but he did not leave, 
the barracks. S~rgeant Whisnant na1most pleaded with tha boys to go 
out but they- still wouldn't go•. Private Henry stayed in the barracks 
•because the rest of them did~ (R. 21-25).. · 

Private Floyd Marshall,, who had spent t..1-ie day at the hospital,, 
at 5:00 p.m. on 28 December heard that the prisoners were to run the 
infiltration course. He made up his mind not to go out because his 
clothes were wet and heard the other men say they ·were not going out. 
On cross-examination Private llc!I'shall testi!ied that ,;hen the men 
assembled in the barracks they said: •rr we are going out,, let's go 
out, and if' v,'8 are not goine out,, let's stay in•. He had not been 
tried for mutiny and as far as he knew no charges had been preferred 
against him (R. 25-28). 

When Private Paul L. Duke returned from the range on the after
noon of the 28th "word was already out• about running the infiltration. 
course. During 11 chc,w!t somebody mentioned at the table that he would not 
run the- course. . After dinner when a number of men from the other bar
racks were gathered in Duke I s barracks the statement· was made that 11\Ve 
are not going on the :infiltration course•. When Ueutenant Fayette 
entered the barracks after Sergeant Loftis had_given the order to 
•fall out• he asked •who was going with him and crawl the infiltration 
course•. Duke did not fall out because he ,;;as under the doctor's care 
and excused frOJn field duty (R. 28-30). 

Private Freddie o. Pendleton testified that at the time the 
orders were given to fall out the accused was sitting on a •bunk" 
in the •middle• barracks next to hill and did not nfall out9. Pendleton 
did not eo out because he had worked all day until dark. It was 
•raining,, snowing and sleetin;•,, and he did not have any dry clothes 
to put on. Ueutenant Fayetta on entering the barracks said •Let, s 
run the infiltration course•,, but did not say that it was a •direct 
order• (R. 31-33). 

b. Charge I: An extract copy (Ex. l) of the morning report of the 
Anti-Tank Company, 12oth Infantry Division,, showed accused from duty 
to absent without leave 13 January 1944, and from abseEt without leave 
to absent in confinement,, 14 January 1944 (R. 6). 

4. The a~cused elected to remain silent with reference to the 
Charges and Specifications under consideration (R.-JJ). 

5. !• Charge III and ,Charge IV: T'ne evidence shows that at 
about 6:30 p.m. on 28 L"ecember 1943,, Staff Sergeant Belton R. Loftis,, 
acting on instructions from First Lieutenant Harold l). Fayette, 30th 
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Infantry Division Prison o.f'.ficer., entered the two barracks occupied by 
3oth Division prisoners· within the Camp .ltterbury Stockade., and gaTe the 
ordsr to •fall out-. J.s only a !ew of the prisoners came out o! their 
barracks Lieutenant Fayette entered both barracks and ordered the 
remaining prisoners to !all out to I'Wl the lllf'iltration course~ Twent7-
three of the prisoners obeyed the command and .ti.tty-three stayed 1n the 
barracks., refusing to leave. During the afternoon o! the same day it 
had bee:n •comJ1on talk" among the prisoners working on the transition 
course that they were supposed to run the in.f'iltration course that 
eTening. A nuaber o.f' the men were overheard rernarking·that they would 
not •fall outs and the statement was made by several that those who were 
not going to run the course were to gatner in the last barracks. A 
number o! the men., including accused., who liTed in another-barracks 
gathered upstairs in the middle or last barracks that evening and the 
general conversation was about •not running the infiltration course 
that night•. Most o.f' the men ware •very sullen• and in response to 
questions by Lieutenant Fayette as to the reasons for refusing to run the 
infiltration course., one of the assembled prisoners stated :the wouldn't -
i.t the rest didn't go" and another prisoner acting as spokesman £or the · 
group stated nwe are not going out to-nightJI. Lieutenant Fayette told, 
the prisoners they were disobeying a direct prder of .µi officer and then 
ordered them to assemble in the middle o.f' the floor. Whan they did not 
faJ.l in he stated •That was a direct order and the last one I lVill givea. 
The accused was present when the orders were given but did not say 
anything and did not lea-ye the barracks. 

Mutiny imports-collective insubordination and necessarily includes 
some combination of-two or more persons in resisting lawful ~~litary 
authority. The concert of insubordination contemplated in mutiny need 
not be preconceived., nor is it neces~ary that the act of insubordin
ation be active or violent. It may consist simply in a persistent and 
concerted refusal or omission to obey orders or to do duty with an 
insubordinate intent (MC1!1 1928., par. 136!)• _ It is ciearly established 
by the evidence that on 28 December a mutiny existed when .f'i.f'ty-three . 
3oth Division pri~oners., acting collectively., disobeyed the order to 
fall out to run the night infiltration course. The accused Toluntarily
joined the mutiny when acting in concert with the others he refused to 
obey the order, and by the same act of persistent refusal, will.fully 
disobeyed a lawful command of his superior of.f'icer. 

£.• Specification, Charge I: The evidence shows and the pleas 
of guilty admit that the accused was absent without leave from 13 
January 1944 to 14 January 1944 as alleged. 

6. · The accused is charged in the Specification., Charge III with 
refusing to obey a lawful command of his superior officer., and in the 
Specification., Charge IV with voluntarily joining in a au~ against 
lawful authority- by failing to obey the same command. The one act 
should not be made the basis for a multiplication of charges (MC'~; 
1928., par. 27). '!'hough the pleading is improper., the error is not 
prejudicial to accused as the sentence illlposed is sustained by any 
one ot the charges o! which the accused ~as found guilty (Dig. Ops. 
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JAG 1912-401 Sec. 428 (5)). 

7. The char~e sheet sho.vs that the accused is 22 years of age 
and that he was inducted into Federal Service 4 September 1942. 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. The Board of Review is of the opinion that the record of 
trial is legally sufficient to support the findings of guilty and 
the sentence. 

Judge Advocate. 

·1. 

I )/furl_·- Judge Adyocate. 
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WAR DEPARTMENT (149) 
Army Sel'"fice Forces 

In the O.:f'fice o:t The Judge Advocate General 
Washington., D. C. 

SPJGN 
CM 249667 

'i ~ FEB l94+ 

FOURTH SERVICE CQl.nWJD 
UNITED STATES ~ ARMY SERVICE FORCES 

) 
v. ) Trial by o.c.M., convened at 

) Atlanta, Georgia, 21 Januaey 
Private Ell'TOOD SHIELtS ) 1944. Dishonorable discharge 
(18085264), Attached un and confinement £or one and one
assigned, Headquarters De- · half (lt) years. Di.sciplinary 
tachment Station Complement, Barracks,. Greenha'Val.,New York • l

. )Atlanta Ordnance Depot. 

HOLDING by the BOARD OF REvmi 
LIPSCOMB, SLEEPER and GOLDEN, Judge Ad'!°cates 

l. The record 0£ trial 1n the case o.:f' the soldier named above 
has been examined by the Board o.:f' Review. 

2. The accused was tried upon the following Charges and Speci!i- .a:~ 
cations: ·-

CHARGE I:· Violation of the 61st Article o:t War. 

Specification: In that Private Elwood (NMI) Shields, 
attached unassigned to Headquarters Detachment, 
Station Complement., Atlanta Ordnance Depot, 
Atlanta, Georgia, did, without proper leave., 
ab.sent himself from his organization and station 
at Atlanta Ordnance Depot, Atlanta, Georgia from 
about 2 January 1944 to about 4 January 1944.· 

CHARGE n: Violation of the 63rd Article of War. 

Specification 1: In that Private Elwood Shields, attached 
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unassigned to Headquarters Detachment, Station 
Complement., At.lanta Ordnance Depot, Atlanta, 
Georgia, did, at Atlanta Ordnance Depot, Atlanta, 
Georgia, on or about 4 January 1944, behave him
self wi.th disrespect toward First Lieu.tenant Frank 
J. Iagnan, his superior officer, by saying to him, 
"You will wait a minute", or words to that effect, 
and oontempti,olisly turning from him to continue 
his own personal affairs lfhile Lieutenant Degnan 

·was.talking to him, the said Private Shields. 

-CHARGE III: Violation of the 96th Article of War. 

Specification: .In that Private Elwood Shields, attached 
, .unassigned to Headquarters Detachment Station Com

plement, Atlanta Ordnance Depot, Atlanta, Georgia, 
havi~ received a lawful command .from First Lieutenant 
Degnan, his superior officer, to "Come back here 
i.mnediatelY", did at Atlanta Ordnance Depot, Atlanta, 
Georgia, on or about .31 December 1943, wrong.fully 
.fail to obey the same. 

He pleaded guilty to Charge I and its Specification, not guilty to ·t;he 
remaining Charges and Specifications. He was found guilty of all 
Charges and Specifications. 1'vidence was introduced of one previous 
conviction, adjudged 22 February 194.3, for a violation of Article of 
ii'ar .58. He was sentenced to be dishonorably discharged the service,. 
to forfeit all pay and allowances due or to become due, and to be con
fined at hard labor at such place as the reviewing authority might 
direct £or a period of eighteen months; The reviewing authority 
approved the sentence, designated the Eastern Branch, United States 
Disciplinary Barracks,: Greenhaven,. New York, as the place of con
finement, and forwarded the record of trial for action under Artfcle 
of War 5~. · · · · · · 

J. The only problem in this case requiring discussion is the 
legal sufficiency of the record to support the findings of guilty of 
Charge III and its Specification, concerning which the evidence may
be sunmarized as follows: 

Severtl weeks prior to 31 December 1943 - the date of the 
alleged offense - the accused had been relieved from his .. company 
duties and assigned, as a voluntary employee, to the Offfcers• Mess, 
receiving, from .. the me2Ss, compensation to the extent of about $8 per 
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month in addition to his regular soldier's pay., for duties performed 
in the course 01' his employment., consisting largely 9f washing and 
cleaning equipment under the direction and supervi&ion of First Lieutenant 

--. Fralik J. Degnan, Mess Billeting Officer. On the evening in question., the 
· regular cli.IUl8r at the Ottieers I Mess was suspended to permit preparations 

for a large buffet supper., which was served from 8:00 to 9 :30 o • clock 
to some four or five hundred persons attending an open house for all 
post and student officers., their families and guests. In connection 
with this affair., highballs were also served from 7:30 to 9:30 o'clock 

· in an adjoining building, known as the old Officerst-_Mei,s., to -which the 
accused was assigned to assist in washing and keeping gl~ses clean tor 
the bartenders. There, at about ten minutes after eight~~J:,.i.eutenant 
Degnan noticed the accused 'With· a glass in his hand. ·Assunµ.ng that 
it contained whiskey, he shouted acrois the room, "You meti-''are not to 
get drunk this evening0 • The accused emptied the glaminto':the sink 
and started walking toward the door, ignoring the officer's direction 
to return to his duties. As the accused left the building, Lieutenant 
Degnan said to him, 11Shields, I am giving you a direct order, come back 
here and continue to. wash glasses". The accused replied, "I w.tll be 
damned 11' I 'Will11 ., and walked out across the street., apparently to the 
other mess hall. Lieutenant Degnan "repeated that order twice11 • • The 
accused did not return to the mess hall Vlhere the drinks were being 
served (R. 10-11., 17., 30-31., 82; Ex:f l) • 

.. 
No extra compensation - over and above the regular additional 

stipend paid to him for the routine duties involved in his_. empil.oyment by 
·. the Officers' Mess - was promised the accused for his services in 
connection with the open house, nor·was he given the option of working 
or not world.ng on that particular night. The men assigned, as was the 
accused, to special duties in the Officers' Mess., had the "privilege" 
of quitting, it they lid.shed. The procedure· followed in such cases was 
for the employee to notify the mess billeting officer., 'Who would there
upon request the Elllployee I s company commander to relieve th~ employee 
.from his duties at the Officers' Mess and assign him back to his compaey, 
a request with 'Which the company commander invariably complied (R. ?-8., 
16., 17-20). 

4. The Specification,· Charge III alleges the accused's wrongful 
failure, to obey the lawful command of a superior officer. The evidence 
shows;that., by official sufferance., the accused had been permitted to 
be relieved of company duties .to become an employee of the Officers 1 

Mess. : His relationship ntl;l the mess officer., in so far as the duties 
o.r his ,employment were concerned., were purely contractual. Lieutenant 
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Degnan, in ordering him to conti.nue to wash highball· glasses, was 
speald.ng as th~ accused's e~loyer rather than as his superior officer. 
Indeed, The . Judge Advocate General has hereto.fore held that, 

"An order by a superior officer .to an enJisted 
man to wait on tables at an officers' mess is in 
contravention of R.S. 1232, which provides that tno 
offi car shall use an enlisted man as a servant in 
any case whatsoever.' Such an order, is, therefore, 
illegal and cannot be made the basis for a conviction 
of 'Willful disobedience under A.W. 64. c.• M. 146727 
(1921)" (par. 422 (6), P• 286, Dig. Ops. JAG, 1912-40). 

Since the evidence goes no i'u.rther than to show that the accused breached 
his contract 0£ anployment with the Officers' Mess, it is legally insu.t'fi
cient to sustain bi's' conviction for wrongf'ully failing to obey the command 
of his superiOl:' officer, in violation of .Article of War 96. 

5. The of!~es alleged in the other Specifications occurred at a 
later date· and are wholly unrelated to the of.fenae alleged· in the Specifi
cation, Charge m. The record supports the findings. of guilty of Charges 
I and II and their Specifications. 

6. The accused is about 23 years of age. The record shows that, 
lrl.th no prior service, he enlisted at Oklahoma City, Oklahoma, 20 
January 1942. • · · 

?. The court was legally constituted. For the.reasons stated, 
the Board of Review holds the record of trial not lega~ su.fficient 
to support the findings of guilty of Charge III and its Specification, 
lElgally sufficient to support the remaining findings of guilty and, the 
sentence. 

~t.~, Judge Advocate, 

~12,ofe , Judge Advocate, 

Sw~~ Judge Advocate, 

-4-

http:speald.ng


(153) 

l.'t Ind. . 
. ;11 MAR 1944 . 

War Department. J.A.G.o.. • to the Commanding General, 
Fourth Service Command, Ar'1q SerTioe Foree•, Atlanta, Georgia. 

le In the case ot Private Elwood Shield.I (180°85264), Attached 
unassigned,· Headq'1frl"ter1·Detachment Station Complement, Atlanta 
Ord.nano• .Depot, I concur in the holdi:ag ot the Board or Review and 
tor the reason, therein stated recommend that the tindi:ng1 ot guilty" 
ot Charge III a.nd the SpeoitioatioB thereunder be di1appr0Ted. Upon 
oomplianoe with tha toregoing reoom:m.endation, under the pronliona ot 
Ai'tiele ot War 5<>t, and ExeoutiTe Order Ho. 9363, dated 23 Jul7 1943, 
you now have authority to order the execution ot the Hntence. 

2. Upon the diu.pproTal ot the finding, ot guilty" ot Charge III 
a.nd 1ta Speoitication, the aoouaed will then stand oonTioted ot 
abHnoe without leave tor two dq1 in Ti~lation ot Article ot lrar 61, 
and ot di1re1pect towards a coimai11ioned ottioer in nolation ot 
Article ot War 63. The otticer inTOlTed ii the aam.e officer who had. 
preTiouaq gben the aoouaed an illegal order, and it ii d.ittioult to 
separate the attitµde and conduct ot the accused in his di1re1pect 
toward• Lieutenant'Degnan on 4 January 1944 tro:m. hil dilobedienoe ot 
the illegal order by thi1 1aae ottioer on 31.Deoember 1943. 

In the tirat inatance it h clear that the ottioer gan an 
illegal order and, under the eircwutm cea, including the tact that the 
incident occurred while the aoouaecl waa engaged in worlc connected with 
serving drink• to otticera ot which the aoouaed, hiuelt, wa1 partaking, 
it likewi1• appeara that Lieutenant. Degnan wu 1 aoldng in leadership. 

The original aot of dilrHpeot alleged waa not grosa in. that 
the acouaed merel7 1aid in reaponH to an order, "Wait a llinute" where• 
upon Lieutenant Degnan immediately ordered the accuud to cOllle with 
hia at once. It 11 conceded that the eubaequent miaoonduot ot the acouaed 
was dhreapeottul and reprehenaiv• but, under all of the oirowutance1, 
it ii 1ugge1ted that the oonduot of aocuaecl doe1 not nece11aril7 ~equire 
hi• immediate dishonorable di1oharge from the aerTioe. 

It ia accordingly auggeated that in dew ot the foregoing. the _ 
diaappronl ot the finding ot guilty ot Charge III and its Speoitication, 
and the erroneous introduction of an outl,....d prertoua oonnotion., oon

URJws.M~ be gi.Ten to 10:ae reduction in the period ot confinement. in• 
eluding the r•iuion or at least 1uapenaion or that portion inTOlrtng 
411honorable d.iacharge. 

::,: ,,, ::!y . 
. 1 _.__.~ ..? 

~;~PATCNt!O ..."·~·"'"'*"".. .. 
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3. llhen oopie1 ot the publiahed order in this oase are forwarded 
to thil o!tice they ahould be accompanied by the toregoixa.g holding axa.d .· 
this indorae~nt. For conTenience of reference and to facilitate 
attaching copies ot the published order to the record in thia case. 
please place the tile number of the record in braoketa at the end ot the 
publiahed order. aa tollows1 

( CK 249667) • 
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WAR iJEPARTllENT 
Anny SQrvice Forces 

In the Office of The Judge Advocate Ge.nera.l 
Washi~Gton, D.C. 

. SPJGK (155) . 

CM 249703 
: '. 5 APR 1~~ 

UUITED STATES ) THIRD AIR .FORCE 
) 

v. Trial by G.C.M., convened at ~ Army Air Field, Thermal, California.,. 
Second Lieutenant ELBERT 5 January 1944. Dismissal. 
J. TILLMAN (0-797744), Air ~ 
Corp,. ) 

OPINION of the BOA..1ID OF REVIEW 
LYON, HILL and ANI)Rl,,-ra, Judge Advocates. 

l.. The reoord 1·of trial in the oase of the officer ns.med above ha.a 
been examined by the Board of Revievr and the Boa.rd submits this, its 
opinion,· to '.!he Judge Advocate General. 

2. The accused was tried upon the following Charge a.nd Specific&-
tiona a 

, 

CII!RGE1 . Violation of the 96th Article of War. 

Specification la In that Se~ond Lieutenant Elbert J. Tillman, 
23d Tactical Reconnaissance Squadron, 76th Tactical Recon
naissance Group, did, on or a.bout 29 November 1943, a.t or 
near Palm Springs, California, wrongfully violate Section 
.II, Paragraph 16 a (l) (d), Army Air Forces Regulations ' 
No. 60-16, dated 9 September 1942, by flying a military 
airplane at an altitude less than five hundred feet above 
the grciw:id •. 

Specification 2 a In that Second Ueutena.nt Elbert J. Tillman, 
23d Tactical Reconnaissance Squadron, 76th Tactical Recon
naiasa.nce Group, did, on or a.bout 29 November 1943, at 
Army Air Field, Palm Springs, California., wrongfully violate 
Seqtion II, Para.gre.ph' 16 (a.), (l), (d) Army Air Forces · 
Regulations No. 60-16, dated ·9 September 1942,. by flying & 
military &irplane a.cross & runway a.tan altitude of less 
than five hundred feet. 

' Specifioa.tion 3 s . In that Second Lieutenant Elbert J. Tilllllall, 
23d Tactical Reconnaissance Squadron, 76th Tactical Recon
naisu.nce Group, did,. on or a.bout 29 November 1943, · at A.rmy 
Air Field, Palm Springs, California, wronr;fully violat. 
Section I, Para.graph 1, Anny Air Forces Regulations No. 6~-16, 
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dated 9 September 1942, by operating a military airplane 
in such a careless manner as to endanger friendly air-

.craft in the air. 

He pleaded not guilty to and was found guilty of the Charge and all its 
Specifications. No evidence of previous convictions was introduced. He 
was sentenced to be dismissed the service. The reviewing authority ap
proved the sentence and forwarded the record of trial for action UXlder 
Article of War 48. 

3. Summary of evid~nce. 

The offenses with which accused were charged took place over the 
city of Palm Springs, California, and at the Army Air Field nearby. A 
brief description of local geography a.rid terrain will help explain the 
sequence of events. Reference to a standard atlas will show that the 
city of Palm Springs is located in a comparatively wide valley between 
two ranges of mountains, which ruri, roughly, from northwest to southeast 
fn a broad arc, curving southward same miles below the city and widening 
out. Through the valley run the tracks of the Southern Pacific Railway, 
and United States Highways 60, 70, and 90., The town, of Indio is. about 
25 miles southeast of Palm Springs on the railroad, and the town· of 
Thermal (near which was accused's base) about seven miles southeast ot 
Indio. Palm Springs Airport is about- two and one-halt miles southeast of 
that·town, and due south of the railroad and highway. 

It was shown by the testimony of Staff Sergeant Clarence .c. Curley, 
23rd Tactical Reconna.issa.noe Squadron, 76th Tactical Reconnaissance Group,· 
and by an extract copy of an Operations Order of that squadron, that accused 
took off in a "P-39" type airplane, bearing number 42-18936, .from Thermal 
Army Air Field .at 1010 or 1015 on 29 November 1943. Accused ret~ed to , 
Thermal in this ship at about 1115 the same morning (R. 11-13; Pros. Ex:. 
l)e • I 

The prosecution introduced into the record as its Exhibit 2 the 
portions of Army Air Forces Regulations 60-16 which accused allegedly 
violated. Paragraph 1, Section I, ~ereof prohibits operation of aircraft 

• "in a reckless or careless manner, or so· as to endanger friendly aircraft 
in the air, or friendly airorai't, persons or property on the ground•. 
Paragraph 16 (a)(l)(d)) thereof prescribes as a minimum altitude of. 
flight, except during take-off and landing, 500 feet above the ground
(R. 9,10; Pros. Ex. 2). 

a. Specification 1, Charge. 

Between 1000 and 1100 on that morning, Captain Harold Williams; 
Air Corps, and First Lieutenant RolaDd E. Sturtevant, Air Corps, both 
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of the 21st Ferrying Group, were on duty as instructors at the Palm 
Springs Army Air Field~ Mr. Jack C. Warner of Palm Springs, California., 
was on duty as Civil Aeronautics Administration controller, in tho 
control tower of the airport. Captain Willia.ms and Lieutenant.Sturtevant 
were standing near the south end oi the field's dia.&ona.l;, northwest-

.. ·southeast runway, which, Captain Wllli8.lll.S stated, was "the only runway 
we had tlmt is usable most of the time", and which, he .implied, was 
the o~ly one usable at that time (R. 16,30,39,40,41,42,44). · 

All three witnesses testified that they observed two P-39's 
flying at a low altitude from the southeast. The planes passed south 
of witnesses' field, •skirting a.long· the hills", and continued on to 
the town of Palm Springs • · They we re always in .witnesses ' view, and 
no other similar planes were seen (R. 16,30,32,39,44). The planes 
"buzzed" the. city; while no witness described what was meant by this 

· term, it a.ppea.rs that they flew 101i', motors roaring, a.nd then ga.ined 
altitude again (R. 17). One plane wa.s esti.lllated by Mr. i'Tarner to have 
flown at an altitude of about 60 or 70 feet above the ground, the other 
at 100 or 150 feet (R. 16,26,30,31). Captain Willi9JllS testified that 
it was ."pretty hard to distinguish them from the trees, right down at 
them" (R. 39). 

Nrs. Nellie B. Parker, an apartment house owner in Palm Springs, 
testified that she was in her-apartment at about 1030 pn 29 November, 
when -

"**•all at once I heard this roar overhead. I rushed out into 
the yard,••• and the leaves were still ooming·dovm from the 
cottonwood tree and 1 the tre~ swayi~g. I turned and looked to the 
north and the Tamarack trees to the north of the road were swaying. 
I could just see the plane skipping along, low. I don't know just 
how far away it was. It was quite a. little' distance by that · 
time" '(R. 13,14). 

There wae no breeze or other factor which would have caused the leaves 
to blow at that time. Mrs. Parker could not estimate the plane's height 
above the ground, nor identify its type. It was flying north when she 
saw it. She did not at this time see any other planes in the air above 
Palm Springs (R. 14,15)• 

.2,• Specification 2, Charge. 

The planes may have circled about over Palm Springs (the evidence is 
not definite on this): (R. 16,17,31), but they eventually continued beyond 
the city in a. northwesterly direction, gaining some altitude (R. 16,20,26). 

n " .Aooused's plane continued north or northwest for perhaps five miles ,· then 
"pulled out",- turned eastv;ard e.nd headed for Palm Springs Arm:, Air Field,· 
trom an e.ititude of approximately 800 or 1000 feet, in a shallow: dive (R.17, 
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31). The other plane wa.s seen by Warner to prooeed eastward, passing 
perhaps three or four miles north of the airport, until it beoame lost 
to sight against the mountains northeast of the field (R. 17,25). Lieu
tenant Sturtevant was not sure that he ever saw this plane again (R. 36, 
38). 

Captain Williams and Lieutenant Sturtevant both testified that ac
cused's pl».ne remained constantly within their sight during these 
maneuvers, while Yfarner stated that though he took his eyes from it 
for "two or three seconds", he had no trouble finding it again when he 
looked a second time (R. 17,21,27,35,39,41). Warner called accused's 
plane by radio, telling him to "pull up", and not to go over the field 
at a. low altitude, but received_no response. The pla.n,e continued its 
approach to the field, and flew right above and almost directly parallel 
to the diagonal, northwest-southeast runway, in a southeasterly direc
tion, which was against the flow of trai'fic at the time. .AJJ it passed 
Warner's control tower, which is 52 feet high, he was able to look down 
upon it. It flew past Captain Williams and Lieutenant Sturtevant as they 
stood at the edge of the rimway. The former estimated its altitude. at 
•1ess than 50 feet" and the latter at "about thirty or forty feet 11 (R. 
17,18,22,31,32,40,41). Toward the southern end of the runv,ay the plane 
pulled up and bore off to the east (its lef't), rising eventually to an, 
altitude of approximately 800 feet near Cathedral City, which is about 
three miles southeast of the airport (R. 18, 24-26, 33). 

Meanwhile, at Lieutenant Sturtevant's suggestion, Captain Williams 
had olimbed into a P-47 type· plane which was warming up nearby on the 
field. Although·it was not possible for him to keep the plane which had 
"buued" the field in sight as he took off, and although he did not, be
oause of the direction of tra.£fic on the field, take off in the same 
direction in whioh accused's plane was flying, he gained altitude quickly, 
made almost a 180° turn, and perceived a P-39 coming nearly directly 
toward him. ·in the east. He followed this plane for some miles, finally. 
caught up with it near Indio, above the railroad tracks, and .obtained · 
its number (R. 42-45). Af'ter first catching sieht of it he kept it in 
view a.t all times. and saw no other planes while in pursuit. Lieutenant 
Sturtevant testified that .the plane which Captain- Williams pursued was 
the same one which'flew_OV$r the runway (R. 33,34.37.38.43). The number,. 
taken down by Cap.ta.in Williams, was that on the _stabilizer of accused's 
plane as shown from the operations order and from Sergeant Curley•s tes
timony (R. 12,43,44J Pros. Ex. 1). 

o. Specification 3. 

Tho acts alleged to constitute this offense were the same as those 
which constituted Specification 2 of the Charge. that is .to say, the flight. 
alo~ and above the only usable runway at an altitude pf from 30 to 50 ' 
feet in opposition to the then prevailing directio~ for tra.£fic. It a.pp:~s 
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'tffla' ~• •t~fio.pa.ttern" of the field called for a circular or r•c
taJtgula.r night about the"field 1 1 perimet•x: ill a olock-wiae direction, 
ancl _landings upon 'thia runway in a 1outheut to aortl:orest direction 
(R.- .~8,19,36,40,41). Student, were i~ training in purauit ships at 
th~ fi~ld, and some were practicing landillg• in P-47'• (R. 30). At 
least four, and possibly six or eight PC-1'• and P-41'• were above 
the. field.a.tan altitude of a.ppro~ime..tely 1000 feet, in the "traffic 
pa.ttern". Coming from the southeaat, one student in ii. P-47 wu on the 
"final approach" to the runway at a distance of about 2500 feet a.nd at . 
an altitude of 800 feet. Thi• P-47 already had its flaps dawn, when 
a.cow. ed' s plane ca.me over the rumray in the wrong direction (R. 18, 20, 
29,32,33,36). Warner feared that it the student in this plane were 
forced to "pull up" to avoid &oquaed'a· ship, after the flaps had been 
lowered, it would stall, and so ordered it by radio to maintain its 
approach. The P-39 eventually pulled up and bore off to· its ieft, and 
the P-47 turned to its left and proceeded to land without incident 
(R. 19,28,'31,36). Warner atateda.·,·a.Iii'"w&.a' not actually close; • • •. 
•••If I had radio contact with.both aircraft I oould have directed 
the pull-up and it would not haw ·been"•• It was oloae, but it would 
not have been dangerous• {R. 29). · Aa aafety officer of the Palm Springs 
Anny 'Air Field,. Lieutena.nt Sturtevant teatitied that he llwould say~ 
definite1y• that the ·pla.nea then. engaged. in the traffic plan "were en
dangered by the perform8llce·or the P-39 9 (R. 3~). Captain Williama 
stated that.- · · 

\ . ' . 
"ile have only the one rur;tray. Our traffic .is always a problem. 
We have students there ·making their first pursuit landing,\·a.nd

l • .'II{'-

• • • there is a bit of mental strain when you oome fa.oe to face 
with an airplane in the other direotion. · It 1• not conducive of 
sa.fety11

_ (R. 44). 

Evidence for 4efense • .. 
Captain 'wvey E. Henderson, Air Corps, 23d l'actical Reconnaissance 

Squa.dron,·76th Reconnaissance Group, testified from the records of accused's 
field at Thermal that two P-40's and four P-39's were "airborne" from that 
field between 1000 and 1100 on 29 November, accused having fiown one of . 
the P-39'•• - Their mission was instrument formation flying,· but witness 
could not aay of hia own knowledge where they had flown, except in "our 
maneuver area, anywher~ this side of Highway 60-70 and over toward the 
mountiins here". · Palm Springs Airport was not in that area, but wa.a not · 
forbidden territory (R. 54-57). Flight Officer Arthur Steier, of the sams
organization, testified that he\flew a. P-40 that morning between 1015 a.nd 
1115, accompanied by another P-40 and "an~ther" P-39. They spent ~the 
biggest portion or the time" in a 11 ra.t"ra.ce" between Thermal Field .and 
Palm Springs, but he did not fiy over the city, and did not recall having 
flown 9ver the field there •. Thdy did not ...tly in formation, a.nd remained 

1
at an altitude or from 1000 alld 5000 feet. They ",nay have come" within 
two miles or Palm Springs Airport. but w:i.tneas did not observe &ny or the 
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activity there (R. 63-65). 

First Lieutenant William w. Gruber, 97th Tactical Reconnaissano~ 
Squadron, 76th Reconnaissance Group, the Assistant Operations Officer at 
Thermal Army Air Field, testified that their records showed that four 
P-39's from the 97th Squadron were 1n the air between 1015 and 1115 on 
29 November. on an instrU?IW3nt flight mission. The numb'ers of none of 
'fthem correaponded to that on accused• s plane (R. 61-62 ). . An official 
certificate from Captain Robert H. Smith, Air Corps. Assistant Operations 
Officer o£ the 339th Fighter Bomber Group, showed that nine of its P-39 
type planes were in the air i'rom Desert Center, Califoni.ia, between 
1000 and 1130 on 29 November. None, however, bore th:e number taken by 
Captain lVilliams from accused's plane (R. 59,60). 

Defense counsel stated that accused's rights as a witness had been 
explained to him, and that he had elected to remain silent (R. 66). 

Upon objections by the prosecution the court refused to allow defense 
counsel to question Lieutenant Sturtevant, who had been called as a defense 
witness, as to whether he had stated over the telephone a. ff#W days before 
the trial took place that there were two P-39's in the southea.stern · 

· portion of the field (R. 52,53). lpon a direct.question by the court, 
however, witness stated that he had not observed any'other P-39 at t'he 
time Captain ¥lilli8.l!IS was pursuing the offending plane (R. 54), and. 1 also 
stated upon his examination a.s a witness for the prosecution that defense 
counsel had misunderstood him in the previous telephone conversation con
cerning whether there was more than one P-39 engaged in Captain iVillia.ms' 
pursuit (R. 37,38). The court also sustained objections to an attempt to 
examine defense counsel Captain James S. McNamara, Air Corps, concerning 
this tele_phone conversation (R. 50,51). · · ·. · ·. 

4. There is no reasonable doubt that the plane flown by accused 
from Thermal Army Air Field on the morning of 29 November violated Army 
Air Forces regulations by ny1ng low over the city of Palm Springs, 
Califonnia, as alleged 1n Specification 1 of the Charge, and later, as 
alleged in Specification 2 of the Charge,,by flying low.over the only 
usable runway at the nearby Palm Springs Airport, then· in use by the 
Army as a training field. It.does not appear that its actions were 
caused by any mechanical failure or difficulties, but rather by the 
whi:ms .of its pilot. While there is nothing to show that accused's plane 
was the one which flew so low over the city of Palm Springs as to oause 
the dist~rbance to which Urs. Parker was a Witness, the evidence is clear 
from the testimony of witnesses :'Tarner, Captain WilliSJM,· and Lieutenant 
Sturtevant tsli.at bot..li planes which flew over the city were below the 
mi.nim?.ll!I altitude required by regul.a~ions. 1-irs. Parker's testimony may 
be O?mpletely eisrega.rded and t~e finding of accused's guilt of Specifica
tion 2 yet be sustained. 
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It is also clear that one of these same planes then flew low over the 
Palm Springs .Airport, a.nd, by a logical a.nd reasonable combination of the 
testimony of Warner, Captain Willia.ms and Lieutenant Sturtevant, that 
Captain Vfilliams succeeded in obtaining the number of the exact plane 
which thus offended. At all times, from the "buzzing" of Falm Springs 
to the oomplction of the' successful pursuit, at least.one of the three 
witnesses had that particular plane within sight. No doubt exist, 
that accused was responsible and guilty of Specification 2 of the 
Charge. 

Yfith respect to Specification 3 o~ the Chargea Accused is charged 
with such careless opei·ation of his plane as to. endanger friendly aircraft 
in the air 'in violation of Section I, paragraph 2, of Anny Air Forces 
4egulations 60-16, which in express language forbids such conduct. This 
refers to his conduct at the Palm Springs .Airport where, as shown, he flew 
at an altitude of less than 90 feet from the ground, parallel to &lld above 
the runway of a landing field, in a direction opposite to tha.t required 
to be used a.t that time by planes making landing•. Since he was not 
making a landing, his low flying violated Section II, paragraph l6a,(1), 
(d), Army Air Forces Regulations No. 60-16 and he was properly found 
guilty of Specification 2 of the Charge. His guilt of that offense,in 
tho absence of other factors, could not be ma.de the basis of a charge 
of reckless or careless operation of an airplane. ~re speeding of an 
automobile in violation of a law against.speeding 13 not alone sufficient 
to sustain a. charge of a violation of 8.Ilother law again.at recklesa driving 
(People v. Grogan, 260 N. Y. 138, 83 N.E. 273J People v. ~. 2 N. Y.S. 
2~ People v. Aldrich, 191 N.Y.S. 899J State v. looNa~.),246 
?l'.1'f. 291J P0Jple v. J.:lcGrath (Del. ),271 P• 549J ~ v. Andrew, (Conn.), 
142 Atl. 34 • . · 

The question of what constitutes reck:lesa or ca.releu driving 1a to 
be determined by all the surrounding circumstances when the statute de
nouncing the offense does not specifically declare what particular aota 
shall constitute the offense (86 A.L.R. 1275J 5 Am. Jur.,p. 932; 42 C.J.~ 
P• 1322). In this case there were present circumstances a.nd factor• which 
rendered his low flying dangerous to friendly aircraft in the air. At 
the time in question, other planes piloted by student flyers were circling 
the field preparatory to ma.king practice landin£s, all in an established 
pattern of flight. Accused flew his plane, head on, into and through thia 
pattern. In effect, he speeded against actual traffic in a one-way street. 
That he hit no Ill8.chine, that he cleared the "atreet" before & plane from 
the next "block" entered the passage from the opposite direction wa.a purely 
fortuitoua. Accused actually cleared anothe~ plane while it was preparing 
to land by only a. minute or so. Webster defines "oa.relesa"a "Hot tuing 
ordinary or proper care; negligentJ heedless". There ia no doubt that 
accused was nozligcnt in this present situation, with plane• .circling 
the landing runvray, in flying so close to the ground and in a direction 
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opposed to that used for landings. - The test under this Specification ia 
whether any one or'the other planes, concededly friendly, was endangered. 
In deciding this issue, there is to be consi~ered the testimony of two 

, experienced officers who were on the scene, who saw what transpired, and 
who said that accused's conduct did endanger these other planes. Further
more, it is apparent that no matter how e:xperienoed a pilot accused may 
have been, he entered.into the midst of a situation where he could not 

·rely with safety on his own. experience or judgment inasmuch u it was 
impossible for him to know how lQDt; a plane in this landing pattern would 
delay or how soon it would commence its descent, or how long or how short 
a time that descent would take ... · Time of descent is a variable :ma,tter, 
depending on distance, pilot technique and. plane. Timing in the present 
case was all the more unpredictable since the pilots o~ the landing planes 
were students. AXJ. act does not have to result in a collision in order to 
be careless or dangerous. The statement "A miss is as good as a mile" is 
usually one or·relief rather than exculpation. 

Another aspect of the situation created by accused i.nvolved an addi
tional hazard to the landing craft, other than of actual collision with 
accuaed. Flying into the midst of this pattern as accused did, from a 
direction and at a level most unexpected, was an operation most likely 
to upset the calculations and poise of a landing pilot, thereby enda~gering 
the plane. Under these circumstances, it is the opinion of the"Board of 
Review that the operation by accused of his plane in the m.a.nner described 
was ca.releu so ·as to e!lde.nger i'riendl~ aircraft in the air, a.s alleged. 

5. The refuaal of the oourt to permit defenae counsel to examine 
Captain McNamara and Lieutenant Sturtevant concerninb their telephone 
oonveraation of 1 January waa error in that .the object of such ex:a.mina.-

. tion was clearly-to impeach Lieutenant Sturtevant'• credibility as a 
witncss by showinb contrary statements out of court concerning the number 
of P-39 1s present in the air about the field at that time. A witness' 
credibility is always subject to such impeachment, and the issue of· 
hearsay evidence waa erroneously injected into the contention. In view, 
however, oi: the fact that Lieutenant Sturtevant had previously stated 
under cross-&xamination as a witness for the prosecution that Captain 
McNam..ra had misunderstood him over the telephone, and had clarified his 
testimony in this respect (rt. 37,38). it is obvious that this issue was 
before the court. And since the court had the right to believe one 
statement of a witness and to disbelieve another, unless other oiroum
stanoes pointed obviously to the oorrectneu of the latter, it cannot 
be· said that error occurred in this matter. It appears from a careful 
analysis of all witnesses' testimony that there was only ·one P-39 over 
the field at the time of the incident. , 

6. Attached· to the record are a letter from Captain l;:cNa.ma.ra to 
the Sta.£f Judge Advocate, Third Air Force, dated 19 January 1944, and 

- 8 -

http:l;:cNa.ma.ra


(16.3) 

another of the same date from assistant defense oouru;el, Second Lieu
tenant Ben ll. Caldwell, .Air Corps, also to the Staff Judge Advocate, in 
'Which the circumstances of their telephone converaa.tions with Lieutenant 
Sturtevant and Mr. Warner, respectively, are set forth. Following them 
is a letter from the trial judge advocate, Captain Ledlie A. DeBow, Air 
Corps, to the Staff Judge Advocate, dated 26 January 1944 in reply 
thereto. Nothing in the letters throws any additional light upon this 
dispute, and the Board of Review is satisfied that the evidence a.a aet 
forth. in the record is correct in ·thJs respect. 

7. War Department records show that a.coused is 27 years of age and 
single. ·He was graduated from high aohool, enlisted in the Army a.a. an 
a.viation cadet on 7 June 194·2, am. wu honorably discharged therefrom 
t~ accept appointment as second lieutenan~, Air Corps, Arm:!- of the United 
States, entering upon active duty on 16 February 1943. 

8. Attached to the record are letters · from Captain Bernhard H. 
Hartman, Medic._1 Corps, Captain Harvey E. Henderson, Air Corps, and 
Captain Robert R.,Cooke, Jr., Air Corps, flight surgeon, collllll.all.ding 
officer, and 'operations officer, respectively, of the 23rd Tactical· 
Reconnaissance Squadron, addressed to the Commanding General, Third Air 
Force, in which they say that accused has shown himself to be a superior 
pilot, an exceilent officer, devoted to duty, and above average physically . 
and mentally, and in whihh they express the opinion that his dismissal 
would be a great loss to.the Army Air Forces. 

9, The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously_affecting the substantial 

· rights of acoused were committed during the trial.· In the opinion of 
the Board of· Review the record of trial is legally sufficient to support 
the findings of guilty and legally sufficient to support the sentence 
and to warrant confirmation thereof. Dismissal is authorize~ upon oon
viotion of a violation of Article of War 96. 

Advooate. 

\ 
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lat Ind. 

War 1'epa.rtment. J.A. G.O., 19 APR J944 - To the Seoreta.ry of Wa.r. 

1. Herewith transmitted for the a.otion of the President a.re the 
reoord of tria.l and the opinion of the Board of Review in the oau of 
Second Lieutenant Elbert J. Tillman (0•797744), Air Corps • 

.2. I concur in the· opinion of the Board of Review that the reoord 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confirn1ation thereof. I recommend that the sentence be 
confirmed and carried into execution. 

3. Consideration has been given to a. memorandum dated 23 March 1944 
from the Commanding General. Army Air Forces. The memorandum is attached 
hereto.:. 

. 4. Inclosed a.re a. dra:t't of a letter for your signature transmitting 
the record to th$ President for his action and a form of Executive action 
designed to carry into effect the recommendation hereina.bove made. should 
suoh action meet with approval. · 

ct.· ~~o---•11..._...__ 

~ron C. Cramer. 
Major General. 

4 Incls. The Judge Advocate General. 
Inol.1-Reoord of trial. 
Incl.2-Draft of ltr. for 

sig. Seo. of War. 
Inol.3-Form of Ex:. action. 
Inol.4-Memo. fr. -CG,AAF•. 

23 Ma.r •.· 1944. 

{Sentence confinned. G.C.M.O. 239, 30 May 1944) 
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VIAR DEPJ.\.'<.'MNT 
.Army Service Forces 

· In the Office of The Judge Advoca~e General 
Washington, D.c. 

(165) 

SPJGN 
CY. 249704 

2 6 FEB 1944 
U N I T' ·Ei .D S T A T E S ) THIRD AIB FORCE 

) 
v. ) Tr:iaJ. by G.C,ll., convened 

) at Drew Field, Florida,
·.' $Jc6nd Ueutenant ROBERT ) 25 January 1944. Dismissal. 

bl. FREUDEN (o-804144), Air ) 
Corps, 499th Fighter Bomber ) 
Squadron. ) 

OPINION of the BOARD CF REVIEJI 
LIPSCOMB, SLEF:PER and GOLDEN., Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the officer above-nar.ied and submits this, its opinion., to The Judge 
Advocate General. 

2. The accused was tried upon the follOlting Ch~rge and Specifica
tions 

CHARGEa Violation of the 96th Article of war. 

Specifications In that Second lieutenant Robert M. Freuden, 499th':,: · 
Fighter Bomber Squadron, 85th Fighter Bomber Group, did, on 
or about 14., November, 1943., at or near Page Field, Parris 
Island., South Carolina wrongfully violate .,Paragraph 16 a (l) 

, (d) of Army Air Forces Regulation Nu.mber 60-16 dated 9,
Septernber, 1942 by flying a mill tary aircraft at an altitude 
of less than 500 feet above the ground. 

He pleaded not guilty to and was found guilty of the Charge and its Speci
f'ica.tion. He was sentenced to be dismis,eed the service. The reviewing au
thority approved the sentence and forwarded the record of trial for action 
under Article o! war 48. 

3. The evidence for the prosecution shows that by Operations Order 
Nwnber 303, l4 November 1943, of the 499th Fighter Bomber Squadron., Harris 
Neck Army Air Field, Townsend, Georgia, .the accused was directed to engage 
in a training flight from the Harris Neck Anrry .A.ir Field for an hour and 
a half COXll'lencing at 1330 o'clock on 1h November 1943 using a P-39 Q-10 
fighter plane. The order ns admitted into evidence and it was stipulated 
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that the plane piloted by the accused on the flight was of the· type 
specified and bore Squadron No. v-10. A.bout 1400 o •clock on the same 
day three enlisted m3n in the cwtrol tower at ?age Field, Parris 
Island, South Carolina, observed, as they so testified, two P-J9Q-l0 
fighter planes, one 0£ which bore Squadron No. v-10, approaching Page 
Field. The two planes "buzzed" the field by •zooming" wi thiri about 100 
feet of runway 27 thereof and a~er gaining an altitude or about .300 feet 
executing a •slow roll• before disappeartng to the southwest. No other 
planes 111ere either w the field or attempting to land thereon. Army Air 
ForcesRegulation No. 60-16, dated 9 September 1942, prescribes "Air 
Traffic Rules" and prohibits the operation of military aircraft at an 
altitude of less than 500 feet above the ground except during take-off and 
land.in~. Pertinent extracts of the regulation were admitted into evi
dence {R. 4-9, Exa."A" and "B")• 

4. The accused, after explanation of his rights as'a witness, elected 
to remain silent. · 

S. The Specification alleges that the accused on or about l.4 1N~ein
ber 1943 at or near page Field, Parris Island, south Carolina, wrongfully 
violated a specified provision 0£ Army Air Forces Regulation Number 60-16, 
dated 9 September 1942, by flying a military aircraft at an altitude of 
less than 500 feet _above the ground. "Disobedience of standing orders• is 
conduct prejudicial to good order and military' discipline (M.C.M., 1928, 
par. 152!)• 

The· evidence for the prosecution conclusiTely' establishes the 
existence and controlling applicability of the regulation prohibiting the 
act alleged in the Specification. The regulation is one of general applica
tion governing the operation or military aircraft within the continental 
limits of the United States and the accused, a military pilot, must be 
presumed to have had both actual and constructive knowledge thereof. The 
evidence for the prosecution, through the testimony of three eyewitnesses 
who identified the number of the plane as being the one which the accused 
was operating, is equally conclusive that the accused violated the speci
fied provision of the regulation as alleged. Al though neither damage to 
property nor injury to person resulted, s~h attendant good fortune does 
not obliterate the offense. The evidence, therefore, beyond a reasonable 
doubt establishes the accused's guilt a.d·alleged and amply supports the 
findings of guilty of the Charge aoo :th':Specification. ,' 1 

6. The accused is about 2.3 years or· ~ge. The War Department records 
show that he had enlisted service from 1. March 1942 until 28 May 1943 1'hen · 
he was commission~d a second lieutenant upon completion of Officers Candidate 
School aoo that he has had active duty as an officer since the latter date. 
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7. The court. was legally constituted. No errors injuriously 
affecting the substantial rights. or the accused wre comnitted during the 
trial. For the reasons stated, the Board of,Review is or the. opinion 
that the record is legall.7 su:f'.t'icient to support the findings of guilty 
of the Charge and its Specification and the sentience, and to warrant con
firmation thereof. Dismissal 1s· authorized upon conviction ot a viola-
tion ot Article of War 96. · 

-.3-
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SPJGN 
CM 249704 

.. ' 
1st Ind.· 

War Department, J.A.G.o• ., 12 APR J9'4 To the Secretary of War. 

1. Herewith trans~itted for the action of the President are the 
record of trial and the opinion of the Board of Rev.Lev{ in the case 
of Second Lieutenant Robert M. Freuden (0-804144), Air Corps,· 499th 
Fighter Bomber Squadron. ' 

2. I concur in the opinion of the Board of Review that the re
cord of trial is legally sufi'icient to support the findings and sentenc, 
and to warrant confirmation thereof. I recommend that the sentence of 
disnassal be confirmed and ordered executed. 

. , 

3. Inclosed are a draft of a letter for your signature, trans
mitting .the record to the President for his action, and a fonn of 
Executive action designed to carry into effect the foregoing recom
mendation, should such actiun meet with approval. 

~ . Cs_._____ 

• Myron C. Cramer, 
?Jajor General, 

The Judge Advocate General. 

3 Incls. 
Incl 1 - Record o:f trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of War. 
Incl 3 - Fonn of Executive 

action. 

(Sentence confirmed. G~C.M.O. 204, 26 May 1944) 
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WAR DEPARI'MEHr 
Army SerV'ice Forces 

In the Office of The Judge Advocate General 
·«ashington, D.c. (169)"

:,,., 6 UR &14 
SPJGH 
CM 249726 

UMITED STATES ) SIXTH SERVICE com,fAi'ID 
) 'ARMY SERVICE FCRCES 

v. ) 
) Trial by a.c.y., convened 

First; Lieutenant MCRRIS F. ) at Fort Sheridan, Illinois, 
HANSON (0-277540), Cavalry. ) . 21 January 1944. ~smissal. 

OPIHION or the BOA.RD CF REVmV 
DRIVER, 0 1COH!'TCR and LOTTERHOO,Judge Advocates , 

1. The Boa.rd of Review has exa!!lined the record of trial in the case 
or the·officer named above and submits this, its opinion, to The Judge 
Advocate General. · 

. 2. The accused was tried upon the following Charges am Specifica
tionsa 

CHARGE I: Violation or the 95th Article of war. 

SpecifiCB.tion 1: In that 1st Lt. Morris F. Hanson,' cav.-.ws, -' 
was at Beloit; Wisconsin, on or about 20 October 1943, at 
the Naval Officers' Club, drunk while in wu.!orm, under 
such circumstances as to brlng discredit on, the military 
service. 

Specil'ication 21 (Finding or not guilty). 

Specification ): In that 1st Lt. Morris Fe Hans9n, Cav.~US, 
· was at Beloit, Wisconsin, on or about 21 october 1943, drunk 

and disorderly while in uniform, under such circumstances 
as to cause his arrest by George Hendee, Patrolman, Beloit 
Police Department, Beloit, Wisconsin. · 

Specification 4: In that 1st Lt. 'Morris F. Hanson, Cav.-AUS, was 
at Beloit, Wisconsin, on or about 9 November.1943, in a 
public place, to-nt: The Hilton Hotel, drunk 'While in uni
fonn, under such circumstances as to bring discredit on the 
military service. 

Specif'icat1on S: (Finding or not guilty). 

CHARGE II1 Violation.·of the 96th Article: o.r·war. 
(Finding or not gullty-) • -

http:cav.-.ws
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Specifications 1 ·and 2: (Findings of not guilty-). 

He pleaded not guilty to all Specifications and Charges. He was round 
not guilty of Specifications2 and 5, Charge I, or Specifications l ~nd 

, 2, Charge II, and or Charge II; guilty or Specit'ication 1·, Charge I., in 
violation of the 96th Article or war; guilty or Specification 3, Charge 
I, except the 1rords "and disorderly•, in v:tolatioo or the 96th Article ot 
war; and guilty of Speci.tication 4, Charge I and or Charge I. He was 
sentenced to dismissal. The reviewing authority approved the sentence and 
forwarded the record of trial for action under the 48th Article or War. 

3• The evidence for the prosecution in pertinent part is as follows• 

a. Specification 1, · Charge It From about 7 September 1943, 
accused was assigned to duty as instructor ot the RO!C unit at Beloit 
High School, Beloit, Wisconsin. .A.t about 4:00 p.m. on 20 October 1943, 
Lieutenant Frederick p. Bushman, USNR, and another naval "officer, entered 
the lounge of the Naval Officers' Club at Beloit. Lieutenant Bushman ob
served accused {the only other person present) "slumped down• in a chair, 
in a nvery deep sleep1t, in uniform with his coat open. Lieutenant Bushman· 
called and spoke to accused, but accused did not wake up. A cab stopped 
in front or the club., the driver came in and asle d for accused. The driver 
shook acoused, slapped his face with both.hands, and ~cused woke up. , 
Accused stood up., buttoned his coat., the taxi driver took his arm, and 
they walked to the door. Just as accused was leaving, several other persons 
entered. After accused awakened., he and Lieutenant Bushman talked for 
about a minute. Lieutena.~t Bushman observed that accused did not asnap up 
and stand up straightn but was •kind or wobbly on his feet", did not walk 
"too stra:i,ght", talked all right, caused no commotion., used no objection
able language., and was not conspicuous. When asked his ·opinion of the 
condition ot accused., Lieutenant Bushman stated that he "would sa1 he 
appeared to be intoxicated, and acted like certain men do wlien they are 
intoxicated". Lieutenant Bushman was an official or the club., but made no 
official report on the action or condition of accused (R. 1-lS, 48-49)._ 

b. " Specification J, Charge I: At about 1:00 a.m. on 21 October 
194)., Police Officer George Hendee saw accused at a street corner in 
Beloit, arguing with a civilian. iVhen Hendee approached., accused walked 
away, •his speech was·incoherent, and he walked as though he was under the 
influence or intoxicating liquors"• The police officer talked a minute 
with accused., 'Who would not answer questions, and asked him to come to 
-the station. Accused staggered and refused assistance~ Hendee detected 
the odor of liquor., and was or the opinion that acc~.ed was under the in
fluence of intoxicating liquor. Accused "apparently was unable to care 
for his own safety while on the streetsn. The policeman took accused to 
the station '£or "safekeeping" because he was "drunlcff am. did not arrest 
him for being drunk an:i disorderly. Accused was· in :n nug1y mood" but was 
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not disorderly. On the way to the polices station, no force was required, 
but accused alternately walked slOlf and fast. Accused did not, use aey 
wl.gar language. He was in uniform and his appearance was •very neat•. 
At the station he objected to being ,searched and placed in a cell. Hendee 
and another police officer had to use force, hold him during the search, 
and bodilf carry him to the cell. Accused was "booked for safekeeping" 
(Re 26-34). . . 

c. Specification 4, Charge I: On 9 November 1943, Major Edward 
Millot, Provost Marshal, 200 District, Sixth Service Command, who was 
making an investigation of accused., asked the wile of accused to have ac~ 

· CU8ed meet him at the Hilton Hotel in Beloit. About an hour later, 6:30 
p.m•., Major Millot was in the lobby of the hotel, and saw accused come 
out of the men•s washroom, •staggering11 • Accused ms in uniform and his 
appearance was neat. Major }!illot approached accused and introduc~ him
sel.£. Accused began to talk, ·and Major l.fillot observed that he had been 
drin.ld.ng., "as his tongue was heavy11 • As there were 8 or 10 people in the 
lobby and they were attractine attention, Major Millot asked a~cused to 
step outside. They went to another building and arranged for a desk and 
table there. Major Millot advised accused that he was making a •pre
trial investigation inaslllUch as he has been carrying on for some time•, 
and l!tated to accused: •I am not going to ask you to make a written 
statement. You do not have to make any statements, and I am making no 
promises or threats. You should be ashamed of yourself. Look at your 
condition. Where have you been?" Accused stated that he had been to a 
funeral about 2='00 p.m. When asked how many drinks he had had since two 
o•clock, accused replied that he had taken 25, 30 or 100 and then smiled•. 
When asked for a more accurate answer he stated that he did not'remember, 
but admitted he had been drinking. He etaggered when they were "coming 
down" the street and it was the opinion of Major Millot that accused was 
drunk. From what he observed, he w.ould not have assigned accused to any 
official duties at that time. When Major Millot asked accused why he was 
•carrying on in that wayn, accused replied that he was nnot mentally re
ceptive to the assignment. of teaching high school students• (R. 34-40).

. . 
d. One of'the students at the high school, who had been under 

the instruction of accused, testified that accused "was a very capable 
leader. He taught me a lot or things that no other p.:y.s. & T. at the 
hieh school did, and he was respected by the cadets at the high school., 
and he treated all the cadets fairlyn (R. 48-49)•

' . 
4. Accused elected to remain silent,(R. 61). 

5. a. Specification 1, Charge I: The evidence shov,s that on 20 
october 1943, at about 4:00 p.m., accused, an instructor of the Rare unit 
at Beloit High School, Beloit, Wisconsin, was in a deep sleep in a chair 
in the lobby of the Naval Officers• _Club at Beloit. No one else was 
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present. When two naval officers ~ntered, one of them called to accused 
and epoke to him, but accueed did not wake up. A taxi driver then entered 
the club, shook am slapped accused, and awakened him. Accused stood 
up, buttoned his coat, talked to one of the naval officers about a 
minute, and left the club with the taxi driver, who took his arm. This 
naval officer observed that accused did n<*. "snap up and stand up 
straight•, was ffkind or 11obbly on his feet•, did not walk •too straight", 
but talked all right, caused no commotion, used no objectionable . 
language, and was not conspicuows. When asked his opinion or the condi
tion of accused he stated that he .•would sayt' that accused appeared to 
be intoxicated, and acted like •certain men" do lrllen they are intoxicated. 

. . 
Although the naval officer expressed the view that accused 

"appeared to be intoxicated" am there was no other opinion testimony to 
the contrary, yet, "When consideration is.given to the actual facts as 
observed and stated by this officer, the Board is unable to say that it 
was proved beycnd a reasonable doubt that accused was drunk. His condi
tion, observed for only a few minutes, may have in fact resulted from his 
just having·awakened from a deep sleep, which was not shown to have been 
a drunken sleep. ,Y.:·"' 

b. Specification 3, Charge I: At about 1:00 a.m. on 2l October 
1943, a police officer saw accused in uniform cn a street corner in 

. Beloit, arguing with a civilian. The policeman took accused to the station 
for "safekeeping", as }le was 11 appa.rentl.ytt unable to care for his offll 
safety on the streets. He observed that accused was incoherent in his 
speech, staggered, smelled or liquor, and was in an "ugly mood", but was 

· "very neatrt and used no vulgar language. When they reached the station, 
accused objected to beine searched and placed in a ce11, so that force was 
required. The policeman was of the opinion that accused was under the 
i.Ji..fluence of intoxicating liquor and drunk, but not disorderly. The court 
found accused guilty of the lesser included offense of being drunk (not 
disorderly), in violation of the 96th Article of war, which is sustained 

· by the evi.dence. 

£.• Specification 4, Charge I: At about 6a30 p.m. on 9 November 
1943, 1.!ajor Edward Millot, Provost l::arshal, 2nd District, Sixth Service 
Canmand, who was making an investigation of accused, met him up in the 
lobby of the Hilton Hotel in Beloit. Accused was in uniform and stagger
ing ;;i.s he cam3 out of the 'men•s washrocwn. :Major Millot introduced himself, 
observed that accused had been drinking, as his "tongue was heavy", and 
that they were attracting attention in the lobby, so asked accused to step 
outside. They went to another building and accused staggered on the way 

,there. During an interview at the building to which they went, accused 
admitted that he had been drinking that afternoon. Although the appearance 
of accused wae neat, Major Eillot wae of the opinion that he was drunk. 
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When' Hajor Millot asked why he had been "carrying on in that way"., accW!led 
replied that he was ttnot mentally receptive to the assigl'lli1ebt of teaching 
hieh school students•. 

There is no contradiction of the opinion of Maj or Millot that 
accused was drunk., and it was shown that accused, who admittedly had been 
drinkine, wa.s staggering both in the hotel lobby and on the street. The 
Board is c£ the opinion that the evidence sustains a finding that accused 
was drunk at the time and place alleged. However., the question arises 
1'hether his conduct was such as to constitute a violation of the 95th 
.Article of War. The Eanual for Courts;..rartial includes., amone instances 
of violations of the 95th Article of War., being grossly drunk a.nd conspicuously 
disorderly in a public place (um.r., 1928., par. 1.51). In numerous cases., . 
many of them quite recent., it has been held that ·mere drunkenness is not a 
violation of the 95th Article of War (for example., CM 2345.58., Field., and 
CM 235295, Anderson). Accused was not shown to have been either grossly 
drunk or disorderly. The Board or Review is of '.the opinion that the record 
of trial sustains a finding of guilty., but only in violation of the 96th 
Article of War. 

6. The accused is 36 years of age. The records of the Office of The 
Adjutant General show his service as_followsl Second lieutenant., Cavalry., 
Iowa National Guard., federally recognized., 16 July 1930 to 7 July' 19JJ; 
second lieutenant., Cavalry reserve., Army of the United States., 29 September 
1930 to 7 July 1933; first lieutenant., cavalry., Iowa National Guard., 
federally recognized, 8 July 1933 to JO November 19.38; · first lieutenant., 

· Cavalry, National Guard of the United states., 4 April 1934 to 30 November 
1938; enlisted service from 27 November 1942; temporarily appointed .first 
lieutenant., Cavalry., A.rrrry of the united States., 20 March 1943; accepted 27 
March 1943; active duty·a April 1943. 

,, 7. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trial. 
1'he Board of Review is or the opinion that the record of trial is Je e;ally 
insufficient to support the findings of guilty of Specification 1., Charge 
I., and of Charge I; legally sufficient to support the findings of guilty 
:,f Specification 3, Cha.re;e I., and of the substituted Chare;e; legally suffi
cient to support only so much of the finding of guilty of Specification 4., 
Charge I., as involves a violation of the 96th Article of war; and legally 

· sufficient to. support the sentence and to warrant confinnation thereof. 
Dismissal is.authorized upon a ccn\liction of a violation of the 96th Article 
of war. 

____(_r1_s_s_e_n_t~)________..,Judge Advocate ____.,,.._________/ '>,,..- ' .,Judge Advocate 

-~::.-~141-~------------~'Judge Advo~ate 
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WAR· DEPARrll~T 
Army Service Forces 

In the Office of The Judge Advocate General 
{174) Washington,D.C• 

.. G tri~R 1944S?JGH 
CM 249726 

UNITED STATES ) SIXTH SERVICE CbWJ.WJD 

l 
ARMY SERVICE FCRCES 

v. 
Trial by o.c.y., convened 

First Lieutenant EOORIS F. at Fo~t Sheridan, Illinois, 
HANSON (0-277540), cavalry. 21 January. 1944• Dismissal. 

DISSENTING OPINION by Drfver,Judge Advocate 

I concur in the foregoing opinion except as to Sp~cification 1, 
Charge I. According to the undisputed evidence, 1 at 4 p.m. the accused · 
was found slumped down in a chair with his service coat unbuttoned, in the 
lounge of a Naval Officers• Club where intoxicating liquor was sold. . 
Lieutenant Frederick p. Bushman, a naval officer and an official of the , , 
club spoke to accused but did not arouse him. A taxicab driver came in, 
asked for accused •shook him. at first and then he slapped his face w.i.th both 
hands on each side•. When accused stood up he did not "snap up and stand 
up straight but was kind of wobbly on his feet•. The cab driver took ac
cused by the arm "and took him to the doorl'. Accused \did not walk straight. 
When asked his opinion as to the condition. of accused Lieutenant Bushman '
replied, "Well, I would say he appeared to be intoxicated., and acted like 
certain men do when they ar.e intoxicated" (R. 7-11,.). 

The statement or Lieutenant Bushman, which in practical e·ffact 
amounted to the expression of an opinion that accused was drunk, is amply 
supported by the circumstances related above. In the absence of any ex
planation, it is the only inference that reasonably could be dra,m fran the 
conduct of accused. Ordinarily an Army officer does not sleep with his 
coat open in a chair in the lounge of a I~aval Officers' Club at 4 o, clock 
in the afternoon. Should he do so he would not sleep so soundly that it 
would be necessary for a taxicab driver first to shake him and then to slap 
him. in the face with both hands in order to awaken him. The stuperous con
dition of accused ma.y have been caused by illness., drugs, extreme fatigue· 
or the like, it is true, but there is not a shred of evidence in the record 
to support a conjecture that it was due to any such cause. The mere possi
bility, unsupported by evidence, that accused conceivably may be innocent is 
not a proper basis for a reasonable doubt as to his guilt. It seems~~ me 
that the evidence shows beyond reasonable doubt that accused was ch•mll'i}to 
such an extent as to bring discredit upon the military service in. violation 
of the 96th Article,of War as alleged in Specification 1, ~harge' I, and I 
therefore dissent. ' 

-~.__·_,_............;;...;;..7),,,..._...;...~-·....;::::_·...;..·-:;..____;,Judge Advocate. 
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·1st Ind. 

War Department, J.A.o.o., ' R~,, . - To the Secretary of war. 
h-AP O¥t · 

1. Herewith transmittecf for the action of· 'the President are the 
record of trial and the opinion of the Board of Review in the case o! 
First Lieutenant ?lo?Tis F. Hanson C0-277$40), Cavalry. · 

2. I do not concur in the opinion of the Board of Review that the 
record of trial is legally insufficient to support the finding of gullty 
of Specification 1, Charge I as it is 'fr{:f view that the evidence shows be
yond an:, reasonable doubt that the accused was, at the time and place 
therein alleged, drunk to such an extent as to bring discredit upon the 
miUtazy service in violation of the 96th Article of War. I concur in the 
opinion o! the Board that the record of trial is legally sufficient to 

· support the findings of gullcy of Specification 3, Charge I, and of the 
substituted Charge; legally sufficient to support only so much or the 
finding of guilty of Specµ'ication 4, Charge I, as involves a violation or 
the 96th .Article of War; and legally- sufficient to support the sentence 
and to nrrant confirmation thereof. The accused was drunk at about 
4100 p.m.• on 20 Qctober 1943 {Spec. l, Chg. I), at about 1100 a.m. on 21 
October 1943 (Spec. 3, Chg. I) a.i1d at about 6:30 p.m. on 9 November 1943 

· (Spec. 4, Chg. I). He was found not guilty of Specifications 2 and 5, 
Charge I, of Specifications 1 and 2, Charge II, and of Charge II. It 
appears fran papers attached to the record that accused, an instructor of 
the ROl'C unit at a high school, habitually drank intoxicating' liquor to 
excess, an:l ·that on 17 November 194.3, reclassification board action and 
relief or accused from active dut;,y were recormnended by his Canmanding 
Officer, Colonel William H. McCarty. I recommend that the sentence to dis
missal· be confir:asd and carried into execution. 

3. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President; for his action, and a form of Executin action 
carrying into effect the recommendation ~de above. 

!Ayron C. Cramer, 
Major General, 

.3 Incls. The Judge Advocate General • 
Incl.1- Record of trial. 
Incl.2- Drft. or ltr. for sig.

S/W~ 
Incl.3- Form or Action. 

(Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General. Sentence confirmed. G.C.M.O. Z'/8, 
10 Jun 1944) 
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YfAR DEP.A.."llTME.t'IT 
Army Service Forces 

In the Office of The, Judge Advocate General 
Washington, D.C. 

SPJGK (177) 
CM 249731 

24 APR 19" 

UNITED STATES ) 30TH INFANTRY DIVISION. 
) 

v. ) Trial by G.C.M., convened at Camp 
) Myles Standish, hla.ssachusetts, 7 

Private J.A1'i.ES F~ 1,~IN ) February 1944. Dishonorable dis
(20413561), 4614-C. ). charge and confinement for twenty

) eight (28) years. Disciplinary 
) Barracks. 

HOLDING by the BOAP.D OF RL'VIEW" 
LYON, HILL and ANDREVIS, Judge Advoc.ates. 

1. The Board of Review has ~xa.mined the record of trial in the case 
of the soldier named above. 

2. Accused was tried upon the follovnng Charge and Specifications 

CH!RGEa Violation of the 58th Article of War. 

Specifications ~ that Private James F. :Marlin, 4614-C, did, 
at the former station of 46140, on_or about'24 January 
1944, desert the service of the United States, and did re
main absent in desertion until he was apprehended at Nash
ville, Tennessee on 29 January 1944. 

He pleaded not guilty to and was found guilty of the Specification and 
Charge. Eyi.dence of three previous convictions was introduceda (a) 
absence without leave for seven days, in violation of Article of War 61; 
(b) absence without leave for nine day.s, in violation of Article of lfar 

_61; (c) absence without leave (number of days not stated), drunk'and dis
orderly, and failure to obey the order of a oornIJ1issioned officer, in vio
lation of Arl;icle~ of War 61 and 96, respectively. He was sentenced to 
dishonorable discharge, forfeiture of all pay and allowances -due or to 
become due, o.nd confinement at he.rd labor for 28 years. The reviewing 
authority approved th~ sentence, designated the Eastern Branch, United 
States Disciplinary Barracks, Greenhaven, N~w York, as the· place of con
finement, and forwarded the record of trial for action under Article of 
War 50}. 

3. The evidence shows that at the time of the alleged desertion, 
the organization to which aocused belonged was stationed at Ca.mp Atterbury, 
Indiana (Pros. Ex. 1). First Sergeant William H. Young, of accused's 
company, testified in substance as follows: 911.22 December 1943,· Second 
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· Lieutenant Sumner T. Bernstein, .of the same company, read Article of 
War 28 to the company and 11fully11 explained it, including an explanation 
of what was meant by intent to desert or to shirk hazardous duty. Ac
~used was present at the time (R. 6-8). 

Captain l:dward C. Miller, commanding officer of accused's company, 
testified that accused was in the stockade on 22 January 1944 (R. 9). 
The evidence of previous convictions shows that he was serving a sentence. 
of 30 days' oonfinement at hard labor. On 22 January, Car1t.ain J.Iiller had 
accused released non an alert order for moving". Witness called accused 
into his office and told accused that he would be given a furlough 11if 
he had the money to get back on time.". Captain Miller testified that. the 

·furlough was granted in order that accused might see his family. He ex
plained to accused the effect of Article of War 28, and accused 11 indicated 11 

that he unders.tood the explanation. Witness warned accused that if he did 
not return on time, he would be charged with desertion. Witness e·xplained 
to accused that his furlough "was up 11 at midnight of 24 January, and the 
furlough papers, which were given to accused, stated that he was nduo back" 
at that time. However, in order to enable accused to have a full day at 
home and still make his return travel connections, witness told accused 
that he could be absent until reveille on 25 January. Accused said to 
witness t "' I will be back' 11 

• Witness also informed accused that the 1 
division's policy was to give additional furlough time if possible, and 
that if accused wanted an extension and the division policy permitted it, 
witness would grant it. Accused signified that he understood witness (R. 
9-10). . 

After midnight of 24 January, Sergeant Young made a search 11of the 
area" to see whether accused had returned. He was unable to find accused 
anywhere in the area (R. 6). The company morning report showed accused 
from furlough to absent without leave at 2400, 24 January 1944 (Pros. Ex.1). 

· Captain Ali.ller testified that he received no communication from ac
cused, but that on 25 January he received a telegram signed by accused's 
wife, asking whether accused had returned on time (R. 9,11) • 

. On 29 January, an officer of the Nashville, Tennessee,. police depart
ment apprehended accused on a.street in Nashville (R. ·10). 

Accused elected to make an unsworn statement through counsel. In 
substance the statement is as follows, vf.hen accused le~ his station, he 
intended to return. Accused's train was scheduled to leave Nashville at 
a.bout· 8102 p.m. At 7t30 p.m. he arrived at the railroad station and 
cnecked his baggage. His cousin then arrived and told accused that ac
cused's wife wanted· to see him. Accused wanted to see her again and, 
believing that he had time to get back to catch his train, he went home. 
It.took him ten minutes by_bus to reach home. After remaining at home 
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for ten minutes. he called for a cab to take him to the station and was 
informed that it would take three quarters of an hour to get one.·. He 
then l~rt home, took a bus to the railroad station, and missed his train 
"by about five minutes•or so". The statement continuesa 

"The acoused at that time believed that having missed his 
train he was late and unable to reach his former station in order 
to return on time, and thinking that, and. believing the offense 
he feared would be committed had already been committed he felt 
he might as·well stay where he was for a little longer period, 
and during that time he was picked up. Therefore he stayed over, 
thinking it wouldn't hurt because the offense had already been 
committed" (R. 11). 

It was stipulated that accused had a return ticket from Nashville to 
the then station of his organization and that he had two baggage checks 
from Nashville thereto. Apparently these documents were before the court 
but they were not introduoed in evidence (R. 11). 

4. Although the Specification alleged desertion in general terms, the 
conviction must be supported if there is suffioient proof of an intent not 
to return or an intent to a.void hazardous duty or to shirk importan1; service 
(CM 245568, Clanoy). There being no evidence to show the nature or the duty 
or service contemplated, the convi otion cannot be based upon ei tl).er of the 
la.st two types of desertion (Bull, JAG, July 1942. p. 103J id.,·aot. 1942, 
P• 269J id., Nov. 1942. P• 323). And we think that the prosecution failed 
to provean intention not to return. When apprehended, accused had been 
absent without leave only four days. He had overstayed a. furlough. Jie had 
purchased a. return ticket a.r.d checked his baggage. So far as appears, he 
was in uniform. He wa.s still in his home city. This office has helda 

"Mere a.bsenoe for a. short peri6d• however, is not desertion. 
in the absence of' other circumstances indicating an inten:t to 
remain a.way permanently. While such ci:roumstanoes occur more 
frequently during war than pea.oe, the mere fa.at that it is time 
of' war does not make ,. short a.bsence desertion" (Bull, JAn, 1942, 
seo. 416(9), p. 325). 

As stated in CM 212505. Tipton• 

"The Boa.rd of Review, in scrutinizing proof and the bases 
of' inferenoes does not weigh evidenoe or usurp the function.a ot 
courts and reviewing authorities in determining oontroverted 
questions of fa.ct. In its oa.p~city of an appell&te body, it 
must, however, in every case determine whether there is evidence 
of record legally suf'fioient to support the findings or guilty 
(A.W. 5~). If any part or a. find,ing of guilty rests on an 
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inference or fact, it is the duty ot the Boe.rd of Review to 
determine whether there is in the ertdence a reasonable basia 
for tha.t inference. (CM 150828, RobleaJ CM 150100, BruchJ CM 
150295, JohnsonJ CM 151502, Ga.geJ CM 152797, .!!!!:!)CM154854, 
WilsonJ CM 156009, GreenJ CM 206522., Younp;J CM 207591, Nash et 
~)n. - , 

.· In our opinion there ,ra.a no reasonable baaia for the inference that ac
cused did not intend to return. CoDSequently, tbs record does not support 
the findi:og of guilty of desertion. However, it is clear tha.t accused wa.s 
absent without leave, al.though in view of Captain Miller's testimony, the 
unauthorized absence did not oommenoe until 25 January 1944. 

5. The Charge Sheet shows that aooused is 22 years old a.nd enlisted 
on 14 September 1940. 

6. The court was legally constituted and had jurisdiction of the person 
and subject matter. Except aa noted., no errors injuriously a.tfeoting the 
substantial rights of accused were committed during the trial. For the 
reasons stated,· the Board of Review is of the opinion that the record of 
trial is legally sufficient to support only so much of the findings of · 
guilty of tbs Specification e..nd Charge as involves a. finding of guilty 
of absence without leave from 25 January 1944 to 29 January 1944, 1n vio• 
lation of Article of War 61J a.nd legally sufficient to support the sentence. 

Judge Advocate. 

· ~ Judge Advocate. 

/(/).h?--. Judge Adwo&te. 
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War Department, J.A.G.o., - To the Secretazy of War.l JUN 1944 
1. In the case of Private James F. Marlin (2041..3561), 4614-C, I 

concur in the foregoing holding of the Board of Review and for the reasons 
therein stated recommend that so much of the findings of guilty of the 
Specification and Charge be vacated as involves findings of guilty of an 
offense other than absence without leave fran 25 January .1944 to 29 January 
1944 in violation of Article of War 61. 

2. Although the sentence is legal, it is recommended that the execu
tion of that portion thereof adjudging dishonorable discharge be swspended 
until the soldier's release from confinement; that the period of confinement 
be reduced to five years, and that~ rehabilitation center be designated as 
the place of confinement. 

3. This case is submitted for the action of the Secretary ,of War in 
order to avoid the delay which would be involved in transmitting the approved 
holding overseas for the action of the reviewing authority. 

4. Inclosed is a form of a~tion designed to carry into effect the 
recamnendation hereinbefore made should such action meet with approval. 

I~ 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 

2 Incls. 
Incl.1-Record of trial. 
Incl.2-Form of Action. . ' 

(So much of findings of guilty vacated as involves findings of guilty 
'of an offense other than absence without leave from 25 January 1944 
to 29 January 1944, in violation of Article of "Var 61. Sentence 
approved but confinement reduced to five years. Execution of dis- ' 
honorable discharge suspended until release from confinement. 
G.C.M.O. 291, 17 Jun 1944) 
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WAR DEPARTMENT 
A11llY Service Forces 

· In the Office of The Judge Advocate General 
Washington, D. C. 

(183) 

SPJGV 
CM 249802 

19 MAY 1944 
UNITED STATES ) · 42ND INFJ.NTRY DIVISION 

v. 
) 

Trial by G. C. lii:., convened at ~ Camp Gruber, Oklahoma, 23, 24, 
Staff Sergeant HUGHIE C. ) 29 and 30 November and land 2 
MAY (6246426), Headquarters ) December 1943. Dishonorable 
Battery, 42d Infantry Div- ) discharge and conf'inement f'or 
ision Artillery. ) 11.f'e. Penitentiary. 

REVIEW by the BOARD OF REV:mV 
TAPPY, KIDNER and HARWOOD, Judge Advocates. 

l • ~ 

1. The record. of trial in. the case. o.r the soldier named above 
has been examined by the Board o.r Review. 

2. -The accused was .tried upon the f'ollarlng Charges and Specifi-
cations: · ' 

CHARGE: Violation of the 92d Article o.r War. 

· Specification, In that s.taff Sergeant Hughie c. 
Mq., Headquarters Battery, 42d Infantry Division 
.Artillery did at or near :Muskogee, Oklahoma, on or 
about 26 September, 1943 .forcibly and feloniously, 
against her will, have carnal knowledge of Lorene 
Marie Hancock, a .female person, not the 111.fe or 
said st.art Sergeant Hughie c. M:q • 

•
CHARGE II a Violation o.r the 93rd ·Article of War. , . 

Specification l I In that Staff' Sergeant Hugh:1.e c. 
:Mq, Headquarters Batteryi....42d Infantry Division 
Artillery· did, at Muskogee, .Oklahana., on or about 
26 SeptE111ber 1943 unlnfully enter the dwelling 
or CUrtis C9,tll.ey., 1618 East Okmulgee street~ 
:Muskogee, Qldahana, w.tth intent to commit a crim
inal offense, to wit, larceny tmrein. 

Specification 2 1 In that Staff Sergeant Hughie c. 
Mq, Headquarters Battery, 42d Infantry Division 
.Artillery did, at Muskogee, Oklahana., on er about 
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' . 26 September 1943, £eloniously take, steal, and 
carry awa:y one Westfield wristwatch, value about 
Twenty-five dollars ($25.00), the property of 
Curtis Conley., 1618 East Olanulgee Street, Muskogee, 
Oklahcma.. 

ADDITIONAL CHARGE: Violation of the 96th Article of War. 

Specif'icationz In that Staff Sergeant Hughie c. May, 
· Headquarters Battery, 42d Infantry Di.vision Artillery, 
did, at or near :Muskogee, Oklahoma, on or about 26 
September., 194.3., wrong!ully., unlawfully, feloniously, 
and against tm will of Lorene :Marie Hancock., coimd.t 
an act against the ·order of nature by app~,his 

• lips and tongue to the vulva of the said Lorene Marie 
Hancock, thereby committing the crime of sodomy. 

He pleaded not guilty to all Charges and Specifications. He was found 
guilty of all Charges an:i Specifications except Specification 2, Charge 
II., of _which he was £ound guilty excepting tm words "Twenty-five dollars 
($25.00)"., substituting therefor the words ttseventeen dollars am. f'itty 
cents ($17.50)"., ·of the excepted words.,-not guilty., and or the substitut
ed words., guilty. ijo evidence of' previous convictions was introduced. 
He .was sentenced to be dishonorably discharged the service., to forfeit 
all pey- and. allowames dw or to becane due, and to be confined at hard 
labor £or, tm term of his natural life. The reviewing· authority ap
proved the sentence, des3.€nated the U~ted States Penitentiary., Leaven
worth, Kansas, as the place of confinement, and forwarded the record o£, 
trial £or action under Article of wa:r 5~. , · 

3. The evidence £or the prosecution in p~tinent part is sub
stantip).Jy as i'ollows: 

.!;• Specii'ications l and 2, Charge II (housebreaking and larceny).-. 
Staff' SeFgeant Roy T. Cavnar and his 'wife rented a roan With 

kitchen and living room privileges in the home of Mr. and Mrs. Curtis 
Conley, 1618 East Okmulgee street., Muskogee., Oklahoma. · Sergeant 
cavnar received a medical discharge £rom the Arrrr:, and they lei't these 
quarters on 25 Septanber 1943 (R. 9). The accused rode to and from · 
camp with Sergeant Cavnar., and on several occasions had visited with 
the cavnars in the Conley heme but had never been granlied permission 
by the Conleys to enter tm bedroom they occupied., nor had he ever. 
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been invited to eat a;ey- meals 'With them (R. 14., 22). -.lbout 4 o•clock 
on the afternoon ot 26 Septanber 1943 Mr. Conle7 and bis brotber-in
lmr., Ted McCasli.Ilg., drove awq from the Conley bane (R. 12) and abou.t 
five minutes later Mrs. Conle7 and her sister-in-la 8lld two children 
le.ft (R. 24). Both Conley and McCasllng testified that when they 
were between Second and Third streets on Okmulgee accused was waiting 
at a stop light and the7 drove up beside him., tha cars being about 

· three or four feet apart (R. 12., 182). Conley' testified be waved to 
accused and called "The Cavnars got awa;ytt., and accused replied. "Yeh" 
(R. 12., 17., 191 20). . · 

· When the Conleys returned to their hane around 7 o•clock that 
evening they .totmd the !,;ont door open., the. bed and drners 1n a 
chest in the~ bedroom in disarrq (R. J.3.,· 25). Investigation_ dis-· 
closed that a 11rist watch belonging to Mr. Conley had been taken 
from a drawer in a chest in their _bedroom., and some potatoes and 
meat were musing !ran the refrigerator in the dining roan (R. l3., 
26). Villen the accused was arrested by m1lltary police in his hane 
in Muskogee at about 0100 on 27 Septa:nber 1943 this watch 1l8S 1'ound 
in his shirt pocket (R. 38). The watch was received in evidence as 
Exhibit A (R. 38). Lester s. Davidson., ~ jeweler., testi1'ied that 

· tbe market value of the watch ns $17.50 (R. 36). 

For the defense. 

Accused testi!ied that ha went to the Conley hana about twenty 
minutes after having· seen Mr•. Conley at the intersecticns ot Third 
and Olanulgee Streets., £or the purpose o! -taJk:f ng with Mrs. Ca.vnar. 
He opemd the front door and entered the house. Getting no ans110r 
when he· knocked on the · door of the room used by the cavnars he en-

• tered the roan and looked into one or the bureau drawers to see if 
it was still being used by the Cavnars. He then went into the liv
ing roan., read a paper for about five minut.es and then went to the 
refrigerator where he took some •nice things• therefran and ate them. 
He then went to the bath.roan and washed his, face and hands.,· and then 
went into tha Conley bedroom.,· opened a drawer to a dresser where he 
found sane powder and perfume llhich he us_ed. en returning the powder 
he noticed a wrist watch in the drawer and while he was in the act o! 
winding the watch the telephone rang. Accused told the lady callfng 
that Mrs. Conley .,was not home., then\ returned tp the Conley bedroan 
where he completed ttmaki ng upn his .f'aee. He took a box o! parrder., 
a bottle o! ,perfume and a flashlight fran the. dresser and left· the 
house.· ' · · 

-3-

http:minut.es


(186) 

On cross-examination accused denied he had-heard Conley sa:y 
anythiI1G to him at the intersection other than "Hello" (R. J20). 

AJ.l·of the elements necessary to establish housebreaking and 
larceny as charged T:ere'made out even by the testirnoey of the accused 
himself except the specific intent., and the court was fully justified 
in inferring the existence of the required intent from the acts o£ the 
accused. 

2,. Specification., Charge I (rape)., and S~cification., Additional 
Charge (sodoiey). 

For the prosecution. 

Lorene Iuarie Hancock., a beauty parlor operator of Joplin., ~ssouri., 
who was in 1.i:uskogee the weekend of 26 September 1943 for the purpose of 
seeing her fiance., iestified that she left her fiance's hotel room in 
anger because of -his drinking (R. 90a). She was walking along a street 
in dovvntown ~uskogee thereafter on the night of 26 September 1943 vlhen 
she heard a car honk and it· then pulled alongside the curb and the per
son in the car asked her where she v-i:as going. As soon as she stepped 
to the car she said., "I don it believe. I know you"., and accused who · 
was the only occupant replied., "I am sergeant hla:y. C-et in and -we will 
go get something to eat11 • Accused had the,car door open., caught her 
by the hand and pulled her into the car. Hot vdshing to attract atten
tion she sat in the car and told accused she had to catch a bus for 
Joplin. Accused said he was lonely and vranted someone to eat vdth 
him., and started 1:!ie car. The accused was "suave and friendly" at 
this time and she did not becor.ie frightened until he headed the car 
out of town. iJien she. realized the situation _she was in she said., 
"Fellow., you don't want to take me out" and told hilll she had syphilis 
(R. 60). She did not _have such disease but thought if azzything would 
stop him this would. Accused replied., "I don't care what you've got., 
I am going to have sane of that cock of yours". They passed several 
night clubs along the higln-ray; and she screamed as loud as possible 
and several ,times tried to jump from the car but it was then going 
about fifty mil~s an hour (ll. 60) and accused held her in the car. 
About five miles out accused turned off on a little traveled road; 
and after a short "drive stopped the car. }:S immediately got out of, 
the car, ran a.round to her side, opened the door and puJ.Jed her out. 
'.l.'he car b'eing near a ditch both fell into the ditch and there ·accused 

· first tried to attack her. Because of the little room in the ditch 
and the fighting, scratching an:J. other ef.i'orts by rd.tness to protect 
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. 
herself, accused was unable to succeed in his attack (R. 61)•.Ac
cused got out of the di teh and pulled the vd.tness out. Holding her 
by the wrist accused ·got to the back of the car, raised the back and 
took out an Ji.rrny blanket, a sheet a.IJ.d a pillow which he threw on the 
ground and kicked out.· Witness fought accused at this time, ldck.,.. 
ing him in his privates several times and threatened him with report
ing him. He pulled her down on the ground and shoved her to her right 
side and shoulder. He then pulled·off her pants and threw them over 
into the weeds. At this time, near midnight, witness was beginning 
to get weak, the struggle having continued from about nine o•clock, 
and the witness having had dysentery and anemia during the summer 
fran Yihich she was recovering. However, she continued to fisht and 
scratch accused. While still holding her he took off his trousers. 
Accused was;in a sitting position and said, 11Let•s have a French 
party", to which witness replied., "Oh no, not thatu., and she never 
had to do "that".· However, accused 

"proceeded to put his lips to my vulva and his 
tongue into it and bite and chew around. While 

. in this position., his privates were hanging in 
front of me and I reached up and grabbed hold of 
the things, thinking perhaps if I could crush 
them hard enough I could surely knock him out". 

However., accused told her to "Do it some more, that feels good. I 
love it" (R. 63). He took hold of her hand and made her play and 
work vd. th him but he could not get an erection. About this time car 

-lights -were seen and accused covered her body with his and put his 
hand over her.mouth, but the car did not turn dol'l!l the side road. 
Accused then resumed his ~ttack, and · 

•. "Finally, by several times by piacing my hand on 
his penis and helping me or having me help him to 
force it in *I(*. I still fought, Sll', trying to . 
get out -Of it, but it was useless. Finally he . 
made penetration. Then tmre was the ten minutes 
or so of his trying to get a job done until finally 
I guess he- did. He stopped and got off me. That 
is the only time he ever released me". (R. 64). 

Wit,ness then returned to the car., to6k a lighter from lier purse and 
went to the front of the car and got the license number. She ,1.-ent 
back . to'., the car., got a pen out of her purse and started· to Ttrite the 
license down on a piece of gum wrapper., but accused., Td1o·.had been 
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urinating in back of the car, came to where she was before she could 
complete the viriting (R. 65). Thinking she could get h:iln aw.zy long 
enough to obtain further identification she asked accused to find 
her pants. Accused said they would turn the car around an:l look for 
the pants with the lights of the car. They drove a short distance 
up the road where accused turned the car. He then stopped the car, 
got out a quart bottle of beer and "drank down a lot of it"• When 
they returned to the place where the attack had taken place accused, 
at the insistence of the witness, got out of the car and looked for 
her pants, vlhich he could not find, but did find her pin in the dust 
(R. 66). This- pin was received in evidence as Exhibit M (a. 75; Ex~ 
M). i'iben accused returned to the car he said., tt.That•s right., you 
don•t have any pants.on. I am going to haye same more of that"·· 
Witress fought back but he pushed her down on the seat am again had 
sexual intercourse with her (R. 67). After this second attack lie got 
into the car and started driving toward town. Near to'Wll he slowed 
down and told witness, nr,et•s you and I g~t married***• I feel 
like I have done you an injustice and I like what you have got and 
we are going to get married" (R. 67). The witness became hysterical 
as she feared another attack., and begged him not to take her out · 
again. After reaching the outskirts of ·town accused stopped the car., 
reached for vdtness' purse and said he wanted her lipstick. At this 
time witness slipped out of the car. She screamed for her purse., but 
each time she reached for it accused would try to grab her. She was 
hysterical and started running for a nearby house., yelling for them 
to let-her in. She was admitted by a man. The accused had arrived 
at the house by this time and "stood there talking nice" and said.,· 
"Come on Dear., I .vill take you to the 1::us"; but the ma.--i replied,' "Go 
on soldier, she doesn't want anything to do with you" • The accused 
then left. There being no telephone in this house witness was sent 
to a house across th;) street where she was admitted and the police 
summoned by telephone (R. 69). She was taken to the police station 
and in about thirty minutes accused was brought in (having been ar
rested in connection with the Conley larceny complaint). rihen ac
cused first entered the lobby of the police station witness recog
nized him and exclaimed., "That is the son-of-a-bH,ch" (R. 70). 
'\iitness then gave the military police a statement of the occurrence' 
and thereafter went with two civilian policemen to. the scene of the' 
attack (R. 72). 

Bernard King., to whose house I.a.ss Hancock first fled after 
leaving accused's car, Ernest Hohimer., from 'l'lhose house the police 
,,ere telephoned., Harley Huggins and Felix Duncan the civilian 
police r,ho a."lswered tre call placed from Hohimer~s house., fully 

~-
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corroborated Miss Hancock•s. testimony as to her actions ai'ter ap
proaching King's house and at the police station. 

After giving a statement to the military police Miss Hancock 
was taken by two civilian police, Stanley Huggins and Felix Duncan, 
to the scene of the attack. There the police found nthe road had 
been tramped a.round all over" and the ditch nearby looked "like some
body had been in it" (R. 142). Searching the area of the attack with 
flashlights the police found some shell beads, matching the remain
ing beads on :lli.ss Hancock•s string, a U. s. ArmY 'Mrlstle, with chain 
attached, two canbs and two ear bobs. All these articles were re
ceived in evidence (R. 72-77; Exs. I, J. K, L, N and o). 

After the visit to the scene of the attack Miss Hancock was then 
taken by the police to a hospital where she was examined by Dr. D. 
Eve~ Miller. At the time of the examination Miss Hancock was 
nervous, her eyes were red fran crying and she complained o1' being 
sore all aver. Dr. 1Iiller found recent bruises on her body, thighs, 
legs and arms, especially the right "Wrist which was considerably 
bruised. Vaginal examination disclosed moderate irritation, but no 
evidence o1' venereal infection (R. 172, 173). 

On the morning of 28 ·September 1943 accused was examined by · 
Captain Qwen M. Vlheeler, 1Iedical Corps, "Who found a one-inch abrasion 
at the corner o1' accused's right eye, and abrasions along the right 
jaw, on the forel)ead three-fourths o1' an inch long, on the left side 
o1' the neck a half inch long, six smaller abrasions on the left side 
of. the trachea., an abrasion on the back o1' the right hand., abrasions 
on the right leg three inche11 below the kneecap, and abrasions on 
the lower third o1' the inside thigh., and abrasions on the pmis. In 
the opinion o1' the witness the abrasions -were caused by fingernail 
scratches (R. 259-261). 

For the defense. 

The accused, ai'ter instructions. as to his rights as a Yd.tness., 
elected to testify under oath (R. 293). The accused•s account of his 
meeting with }[iss Hancock does not differ materially.from the version 
of the meeting as given by Niss Hancock, except that he said that her 
entry into his car was entirely voluntary. On the drive out o1' toffll 
one stop was made at a drug store, but as :.ti.ss Hancock insisted she 
was not hungry they drave off without obtaining curb service (R. 300). 
en the drive out to the country road she was "friendly" and the "court
ship was getting along very well". Accused suggested, nr.et' s. get 
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married", \'lhich he told !;iss Hancock "was a modest vjey of asldng her for 
· some" (R. 302). She replied, "Ii' you knew something about me you would. 
not want to kiss me or have aeything else to do With me", and told ac
cused that she had syphilis. · Accused replied he could take a prophy..; 
lactic when he got back to town. 

After parking on the country road they talked for fifteen or. twenty 
minutes, accused fondling her during this time. She registered no ob
jections, and was "yielding",· anq. "just as sweet as anyone could have 
beentt. Accused suggested they get a bedroll out of the back of the 
car. When 1:ie walked around and opened the door on her side he fell 
into the ditch by the side of the road., and Miss Hancock did the same 
as she stepped out .of the'. car. He made no ei'fort to have intercourse 
With her in the ditch and they had considerable difficulty in getting 
out and at one time in his efforts he felt a weed or other sharp thing 
cut his leg. He knelt on his right knee and extended his left leg so as 
to form a step, and in this way attempted to get lliss Hancock out of 
the ditch. Her heel cut his leg during this effort. Finally accused 
$Ot out of the ditch and pulled Miss Hancock out. After both were out 

, of the ditch he got a pair of pliers out of the car, opened the rear 
end and· got the bedroll. They lay on-the bedroll and Miss Hpncock 
fondled his penis until he got an erection and they had intercourse, 
she c·ooperating at all times. After completing the intercourse accused 
got a bottle of beer out of the car and used _it in washing himself off'. 
They then got in the car and drove to the top of the hill and returned 
to search i'or Miss Hancock•s pants. Accused could not find the pants 
but did find a pin belonging to lliss Hancock. She also mentioned los
ing some beads and an ear bob. They sat in th3 car a while and accused· 
drank some beer. He then Vfalked around to ·her side of the· car and began 
fondling her legs. She reminded him he had not found her pants. She 
ley back on the seat and he again had sexual intercourse with her. ·He 
then returned to the driver•s seat and started back to town. Miss 
Hancock complained that she had lost !'er pants, broken her beads airl 
soiled her hat. V.ben he turned into a side street in town, in ·order 
to avoid the military police as the hour was late, Miss Hancock began 
protesting he was not taking her to the. bus station. She began scream
ing a:c.d "attacked me like a panther". He mld her by the 'W?'ists and 
struggled to keep her in the car., but fi11a.lly was compelled to· stop 
the car. She jumped out of the car, but he grabbed her purse, where-

.upon Miss ..Hancock accused him of trying to rob her. She then ran to 
the porch ot-·;a nearby house (R. 306-310). He followed her and told 
the man 'Who opened the door he was only trying to get her to the bus 
station, but the man reJ?lied, "She is not going With you", nyou may 
as well go on" (R. 310). Accused testified he did not have any struggle 
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with Miss Hancock during the night prior to her efforts to get out 
of the car as they returned to town, did not receive arry scratches, 
and at no time did he touch her private parts with his mouth (R. 311, 
337). -

During cross-examination accused testified that before the first 
act of sexual intercourse he had told Miss Hancock, 1rv;e could do better 
having a french date". Yfuen asked l'lhat he meant .by those words he pro
tested that to explain vrould "incriminate me". However, the law member 
instructed the 'Witness to answer the question, whereupon he said the. 
words meant for Miss Hancock to take his penis in her mouth (R. 332). 
Since 1\'iss Hancock in her testimony had said that accused, during 
their struggle, had said, 11Let's have a French party", it was proper 
to ask a.qcused i£ he had made such a remark. Having admitted he did 
make. stieh a suggestion it was further proper to require him to ex-
plain the zooaning of the words in which his suggestion was framed. 
During examination by a member of the court accused had accounted 
for the scratches on his legs by seying they ,•,ere made by weeds, 
whereupon he was aslred, "How do you account for the abrasions on 
your penis?"• Cbjection was interposed to this question.on the 
ground that it would ·&e. self-incriminating in that it might tend to 
incriminate accused in a crime with which he was not charged. The 
objection was overruled and accused said they were made by the teeth 
of ltiss Hancock (R. 361, 362). She took his penis in her mouth after 
his suggestion that they have a French party, in an effort by her to 
help him get an erection prior to the firs·t act of intercourse (R. 364). 
Pertaining tcr the above testimony which the defense alleged was self
incriminating there is included in the record immediately following 
the action by the reviewing authority an undated paper purporting to 
be a "Motion for IJistriaJ." based on grounds that accused had been 
c001.pelled to incriminate himself as se~ out above. It"is not re-
vealed whether this paper was filed "With the court while it was in 
session, or vd. th the reviewing authority after trial. 

Accused testified that due to a defect in the lock it is neces
sary to open the turtle shell to the- rear ·of the car by means of in
serting a pair of pliers and that it will not stay up unless both 
hands are used in bracing it up (R. 345). Technician Fifth Grade 
Ardis J. Hightowe;r also testified as to this manner o:f opening the 
rear end 0£ accusedts_car (R. 271, 273). 

After accused left Miss Hancock on the porch to which she had 
.fled he drove to a residenrein Muskogee where his wife lived l'lith 

. Sergeant and Mrs. Scrimsher. He rapped on a l'li.rrlow of his 'Wife rs 

-9-

http:question.on


(192) 

roam and ·she was not going ·to admit him when Mrs. 8':ztimsher turned on 
, the lights in the house and let him in (R. 342). Mrs. Scrimsher then 
made a telephone call and accused thought she was calling the 11lawff 
so he then went into his wi!e 's roan and ley on her bed fully clothed 
to see what would develop, rather than go to a prophylactic station 
as he had planned (R. 368). The military police arrived in- about 
thirty minutes and placed hilll llllder arrest, then carried him to the 
police station in Muskogee where he was seen by Miss ·Hancock as before 
set out. 

l<red .Andrews and his Yd.fe, Dora, who live "nearn the place 
where the alleged attack took place, testified that on the night in 
question 'they did not hear any woman scream, or any other unusual 
noises, nor did their dogs bark at any noises that night. On cross
examination both witnesses testified they did not hear any car drive 
up the~road leading by their house that night (R. 277-285). 

Captain Newt B. McCammon,, accused•s connnanding officer, testi
fied that accused's reputation in his organization £or truth and 
veracity was good. en cross-examination Captain McCammon testified 
he had talked to only one soldier concerning accused• s reputation 
£or truth and veracity (R. 290). 

There was received in evidence a registration card shcm. ng that 
"H PWalker & w.i.fen were registered at the Hotel Baltimore in Muskogee 
on 25 September 1943. It was stipulated that if' R. c • .Bentley were 
µ-esent he would testify that "H• P. Walker" who signed this card was 
the same person as Martin Walker (R. 292; De£. Ex:. 2). In this con
nection it should be noted that Martin Walker, also lmown as H. P. 
Walker, testified he had obtained this roan 1n contemplation o£ mar
rying Miss Hancock during her visit to Muskogee. Both he and Miss 
Hancock testified they were not intimate during ihis weekend (R. 90a, 
224), although it appears Miss Hancock was in the room in the .Baltimore 
Hotel with Walker, or in his roan in the Severs Hotel in Muskogee sev
eral times during her weekend in Muskogee. 

There was also received in evidence and read to the court, £or 
the purpose of impeachment, a written sworn statement given by ,Marie 
Haddock, or W.ss Lorene Marie Hancock, to Colonel John Vt. Hammond, . 
Investigating Officer, on 8 October 1943 (R. 293; De£. Ex. 3). In 
this statement, among other things, Miss Hancock seys: 

"Be.fare I go a:n:y further with this I.would 
like to get something straight. .I have lied about 
my name. Legally, I am Lorene Marie Hancock. My 
married name was McCrea. I have been, divorced since 
June, 1941, but I was !mown when I came here, and 
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everyone met me as McCrea here. My business cards 
are McCrea. I have found that the less people here 
or anywhere know about you in business the better 
off you are. Though people here still know me as 
McCray, my friends still know me as Hancock. Hancock 
is my real name and it has been restored to me by my 
divorce, but I never use it around here. All my busi
ness custaners and associates know me as McCrea. I 
think that it makes no difference•. vniat rs in a name 
anywey?". . 

Other than the above, the Board is of :the opinion that this statement 
by Miss Hancock corroborates rather than impeaches her testimony given 
£ran the vd tness stand. 

£• Prosecution rebuttal evidence. 

Captain Wheeler, Medical Corps, testified that the abrasions on 
accused• s penis 1'/ere not, in his opinion, caused by teeth, but were 
superficial abrasions and had the appearance of having been caused by 
fingernails (R. 'Y'/9, 380). · 

Mr. Huggins testified he had lifted the shell on the rear end of 
accused rs car shortly after he v,as arrested on 27 September, and while 
he could not remember specifically as to whether he used two hands in 
doing so, if there had been aey-thing unusual or out or th~ ordinary 
required to open it he would have remembered it. It was not necessary 
to 1irop the back up after it was opened, but it st~d up by itself 
(R. 'Y'/2, 37J). . 

4. Numerous objections were interposed by the defense to questions 
propounded to witnesses by the prosecution. The Board 0£ Review is of 
the opinion that the rulings made by the law meni>er as to these ob
jections were correct and that no discussion is indicated concerning 
these rulings other than the rulings 0£ the court as to objections 
interposed to the questions addressed to the accused concerning the 
abrasions on his penis (R. J62, 363, 375-379). In response to questions 
by the court the accused had said that the scratches on his legs had 
been ca.used by weeds in the area where he had intercourse with Miss 
Hancock. He was then asked: 

"Q• · -How do you account for the abrasions on your 
penis? · 

"A. That is self'-inc~iminating, sir" (R. 362). 
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Dei'ense counsel requested that accused ba instructed as to his con
stitutional rights against self-incrimination. After accused had 
been compelled to answer the question, his answer being to the effect 
that the abrasions vrere caused by the teeth of hliss Hancock l'lhen she 
committed an act of sodomy on him, the defense counsel moved to strike 
the questions and answers on the Grounds that accused had been com
pelled to answer self-incriminating questions (R. 378). The motion 
was overruled, the law member expressing the opinion that since ac
cused ?ras charged with sodomy the questions were proper. The reason 
assigned by the court for its ruling was not sound, though the ruling 
itself was correct. The reason for the ruling was not correct as the 
accused was charged with an offense in the nature of sodomy committed 
by "applying his lips and tongue to the vulva of said Lorene Marie 
Hancock", .and the answer elicited involved an act of sodomy committed
in a manner different than as alleged, which would constitute a dif
ferent offense (par~ 451 (64), Dig. Op. JAG 1912-40; CM 121216 (1916) ). 
The ruling was correct in result, however, for since the accused had 
sought to account for the scratches on his body by saying they were 
caused by weeds rather than by scratches made by Miss Hancock in de
.fending rerself as she had testified, it was proper for a member of 
the court to ask him how he received the abrasions on his penis. 
The question was pertinent and relevant to the issue of rape and 
having taken the stand and testified accused had waived his privil-
ege against self-incrimination so far as such pertinent and relevant 
questions to the issue were concerned. Vlhen an accused testifies in 
denial or explanation of any offense, the cross-examination may cover 
the whole subject of his guilt or innocence of that offense. Any' fact 
relevant to the issue of his guilt of such offense or relevant to his 
credibility as a w.i.tness is properly the subject of cross-examination. 
The accused cannot c1:vail himself of his privilege against self-i~rim
ination to escape proper cross-examination (~C'ru, 1928, par. 121!?,). 
Accused having thus disclosed a part of a criminal transaction in 
which he was concerned, by his answer as to how he received the 
abrasions on his penis, it was proper !'or the court to compel the 
accused to complete the narrative (Wharton•s Criminal Evidence, 11th 
ed., par. µ46). . :~ 

The record does not reveal whether the undated paper included 
in the record and purporting to be a "Motion .for llistrial" was filed 
with the court during the trial. Assuming that it was timely made 
and refus~d and treating this motion as tantamount to a motion for 
~ i1nding of not guilty, the a;ction of the court in overruling the 
motion was correct and the discussion above is equally applicable . 
to the legal principles involved in the refusal of such motion. 
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5. The evidence conclusively shows that on 26 September 1943 the 
accused entered the home of Mr. and L;rs. Conley in Muskogee, Oklahoma, 
an:i 1rithout authority went int6 the bedroom occupied 'by the Conleys 
and took from a dravrer in a chest in the room a watch of the value of 
~17.50; the property of Mr. Conley. Accused at this time also took 
a flashlieht, some face powder and perfume, and ate some meat and 
potatoes vmich he got from a refrigerator in the Conley dining room. 
Accused was not charged, however, vd.th the theft of these articles. 

As to the SJ;ecification charging rape and sodomy (Specification, 
Charge I, and Specification, Additional Charge), the Boa.rd is of the 
opinion that the court was fully justified in accepting l'.iss Hancock's 
version as to the accused•s conduct toward and 'With her on 26 September 
1943. liiss Hancock's testimony shows the.t on the night of 26 September 
1943, while she was walking on_,a'.'street in L:uskogee, Oklahoma, the ac
cused called her to his car. l.'hen she told him sh3 did not know him 
accused caught )ier by the hand and pulled her into the car. He then 
drove to a country road about five miles out of l,Iuskogee where, after 
considerable effort, he overpowered her and twice had sexual. inter
course with her. The struggle out on the country road extended over 
several hours, and during its course, mu.le accused and 1.liss Hancock . 
were on a blanket accused had put on the ground, the_ accused suggest
ed that they have a "French party", and proceeded to nput his lips to 
my /jiei} vulva and his tongue into it and bite and chew around"• i'/hen 
accused finally drove her back to town 1iiss Hancock jmn.ped from the 
car and fled to a nearby house., She was sent to another house across 
the street, from where the police were called. 

I 

A doctor who examined liiss Hancock found her highly nervous, 'With 
recent bruises on her body, thighs, legs and arms., vdth considerable 
swelling of the right wrist~ There was also evidence of recent sexual 
intercourse. · 

The accused bore numerous scratches on his face, neck and legs 
and also there were several abrasions on his penis. These, accused 
contended, were ma.de by the teeth of Miss Hareock when she performed 
an act of sodomy on him follom.ng his suggestion of a "French partyn. 
It should be noted, however, that Captain }:;iller., who had examined 
accused•s abrasions on 29 September 194.3., two days after the alleged 
attack, tes~ified that in his opinion the abrasions on the penis of 
the accused ~re not made by teeth., but had the appearance of having 
been made by fingernails. 
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6. The charge sheet shows that accused is 35 years of age and 
that he enlisted in the Army 27 June 1930 and has served continuously 
since that date. 

7. The court was legally constituted. No errors injuriously af
i'ecting the substantial rights of' accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is 
lega.1.l.y sufficient to support the findings of guilty of all Charges 
and Specifications and legally sufficient to support the sentence. 
A sentence of either death or life imprisonment is mandatory upon 
conviction of rape in violation of the 92nd Article of War. Con
i'inexrent in a penitentiary is authorized by the 42nd Article of War 
for the offense of rape, recognized as an offense of a civil nature 
and punishable by penitentiary confinement for more than one year by 
section 22-"2807 of the District of1 Colu.11.bia Cade. 

Judge Advocate.· 
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UN I-T E D S TA TE S ) HEW YORK PQ!iT OF EMBARKA'.ITCN 
. .) 

v. ) Trial by G.C.M., convened 
) at New York Port of Embarka

Captain GAYLORD H. COX ) tion, Brooklyn, New York, 7 
(0-200285), Infantq. } February 1944. Dismissal and 

) total for.feitures • 

. OPINIOU of the BOARD OF REVIEW 
DRIVER, O'CONNOR and LOTTERHOS,Judge Advocates. ·---------

l. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifications: 

CF.AR.GE I1 Violation of .the 85th Arti~le of"War. 

Specif~cation la (Finding of not guil-cy). 

Specification 21 In that Captain Gaylord H. Cox, 8828-L, Camp 
Shanks, New Yo:rk, was, at Camp Shanks, New York, on or about 
3 February"l944, found drunk while on duty as Company Com-
mander. · 

ppecification J: In that Captain Gaylord H. Cox, 8828-L, Camp . 
Shanks, New York, was, enroute from Camp Cooke, California, to 
Camp Shanks, New York, on or about .31 January 1944, found drunk 
while on duty as Company Ca;unander. ' 

CHARGE II1 Violation of the 95th .Article of War. 
(Finding of not guilty). 

Specifications {Finding of .not guilt1). · 

CH.4.RGE Ilii Violation of the 96th Article of Viar. 

Specification la In that Captain Gaylord H. Cox, 8828-L, Camp 
Shanks, New York, did, at Camp Cooke, California, on or about 
10 September 1943i wrongfully borrow the SWll of ten Ci10.oo) 
Dollars .from 1st/Sergeant Robert L. Lacey, an enlisted man of 
his organization. · 
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Specification 21 ·(Finding of-.not guilt7). 

He pleaded not guilty to all Clulrges and Specifications. He was f'ourui 
not guilty of ~peci.fication 1, Charge I, of the Specification, Charge II, 
and of Charge II, and of Specification 2, Charge III, and guilty- of all 
other Charges ard Specifications. He was sentenced to be dismissed the 
service and to forfeit all pay arid allowances due or to become due. · 
Evidence was .considered of two previous convictions by genera1 court-i!lartial 
of making a false official certificate, in violation of the 95th Article 
of Vlar (Ex. l), and of being drunk and discharging a: pistol 'While in a 
drunken condition, in violation of the 96th Article of War (Xie. 2). The 
review:i.r..g authority approved the sentence and forwarded the record of trial 
for action under the 48th Article of· War. 

3. T'ne evidence for the prosecut.iona 

a. Specification 1, Charge III; On 10 September 1943, the ac
cused was-col!llnanding officer of Maintenance Company., 69th Armored ·Regiment, 

· stationed at Canp Cooke, California. On leaving the compan;y orderly room 
that day, h_e met First Sergeant Robert L. Lacey entering the building and 
requested of him the loan of a $10 bill to place in .a letter he was mail- .. 
ing. Sergeant Lacey gave him the $10 and accused said he would retu;rn th9 
money as soon as he cashed a check. On 5 February 1944, the $10 loan was 
repaid. Prior to that time ~cey never requested the money of accused nor 
reminded him. of the debt (R. 27-31). · 

£• Specifications 2 and 3, Charge I: On 28 January 1944,• the 
company commanded by accused left Camp Cooke, California, via troop train 
for Camp Shanks, New York. Prior to departure, the train CO!llll'.ander, Major 
Paul C. Root, assembled the company commanders and advised them that no 
liquor was to be carried aboard the troop train. This infonnation ·was con
veyed to accused by his first sergeant who represented accused· at the 
meeting. Accused was en duty on the train from the time the organization 
left Ca.mp Cooke until it arrived at Camp Shanks. As company commander he 
was charged with supervising the efficient-conduct of his compan;y, to see 
that the men were properly taken care of, to keep them from becoming 
res~less, and to provide them with exercise and recreation. On cross
e~nati~n 1':.ajor Root testified that he did not observe that the e.ccused 
was intoxicated during the train trip and found no fault with the conduct 
of the company accused COl!llr.anded (R. 32, 34., 44-53, 122-124). . 

On the morning of 1 February 1944, after a stop for exercise 
accused returned to the train compartment occupied by himself d "'" ' t
Oft· J • a d w· 11 • A an ,,arranicer um_or ra e ·i iam • Roschy can-yine two bottles of vlh:i.skey. 
Af~er the train.started th~ accused opened one of the bottles and took a 
drink. He continued to drink at interval~ durin th 
the mess. car at about 5:30 p.m. he appear;d to bg dr~ay,H~nd when he entered 
"rather thick't, his eyes were· "bloodshot1t and ndi?l t 'It• ·J.S ~peech was 

· · a ea , and his face was 
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flushed. When eatmg he appeared "unmannerly" and "shoveled" the food ;into 
his mouth. His walk was "rather unstead;y" but that might have been 
caused from the swaying of the train. In the opinion of First Lieutenant 
Graydon F. Fredrikson, accused was drunk. Sometime after eleven o•clock 
the same evening the accused awakened Mr. Roschy and offered him a drink 
from the "other" bottle of whiskey. The accused had trouble entering the 
compartment. He was "pretty well polluted", had 11a pretty good jag on", ·· 
his eyes were "glassy" and he was "unsteady" on his feet. Arter doing 
some. drinking the accused "Wandered" out of the compartment. On awaken
ing the .following morning Kr. Roschy observed accused lying on top of the 
bunk., apparently without having undressed the previo~s evening. On 
cross-examination Mr. Roschy testified that he was not with the accused all 
or the time on 1 February., did not knOV"whether the accused drank all of 
the whiskey or disposed of it in some other manner, and did not know 
whethe

1

r the accused arose early the following morning and. dressed before 
Roschy awakened (R. ·34-37., 55-59., 66-68a}. 

up·on arrivmg at Camp Shanks, New York, accused was charged with 
the dut.y of billeting his men., their initial. processing, and making proper 
disposition of their weapons. On 2 February 1944., about an hour a..-..d a 
half before the troop train arrived at Camp Shanks Mr. Roschy assisted in 
packing the luggage of accused as he considered accused drunk and incapable 
of performing the task by himself. The train arrived at Camp Shanks at 
about 11:15 ,p.m. (R. 47, 59-61, 69-71). \ 

Major Hugh H. Johnston., battalion executive officer., met the com-
. pany commanders at the station when the troop train arrived. He said 

"hello" .to accused, who was standing apart from the other officers. The 
accused, holding equipment in both hands, did not salute and said nothing, 
but nodded his head in recognition. Ac1.:used had considerable difficulty 
getting into the vehicle that transported _the officers to camp and though 
norm.ally "jovial" did not utter a word during the trip to camp. Major 
Johnston observed a· sti;ong odor of alcohol. Accused was "extremely 
awkward" in getting in and out of the car. There was no light at the en
trance to battalion headquarters where the company commanders were to re
ceive instructions as to their immediate dut.ies and on entering the accused 
stumbled on a small step. This was at about 11:30 p.m. on 2 February. · 
He "reeled" from side to s·ide and walked into the room holding a carbine 
and a cleani~ rod straight out in front of him with his arms parallel to 
the floor. He stoppe,d in the center of the room., braced his feet apart. and 
"sort or swayed froJ!l· side to side". Accused "seemed quite lethargic". 
He did not "seem to lmow where he was"; his face was "florid, more so than 
usual"1 his eyes were "glassy"; they were not "focused together" but 
"seemed· 'to roll"., and in the opinion of three witnesses present, the ac
cused was drunk. Major Johnston upon observing his "u."l.usual" actions 
walked toward accused, who faced away from him. Major Johnston took accused 
into an adjoining room and told him of the work to be done that demanded 
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immediate action and clear thinking. The accused admitted he had been drink
ing but declared that he was able to perform his duties. When they re
turned to the meeting, the accused "slumped" down in a chair, and received 
his copy of the written instructions ,issued to the cOJ11pany, commanders. He 
"gazed blankly" at the paper and read the second part first. ·When the 
company commanders were released to go about their duties the accused walked 
"diagonal'.cy" from the room, made "eITaticn turns, hit both door j~s on 
leaving the building, and_ again stumbled on the step at the entrance (R. ' 
13-89, 91-99, 102-103). 

After leavfug battalion headquarters accused proceeded to "Ordnance 
Inspection", turned in his equipment and went to the baITacks assigned .to · 
the enlisted men of his ccmpany. He handed the instructions received at 
battalion headquarters to his first sergeant and attempted to explain them. 
Sergeant Lacey could not understand accused "Due to his drinking". His 
words were "blurred", he snelled of alcohol and his walk was "wobbly". In 
Sergeant Lacey's opinion accused was. drunk. Captain Emanuel Spref entered 
the barracks arxi observed that accused "seemed. to be confused". His in
structions to the noncomi:dssioned officer were "hazy" and he was not "quite 
suren what weapons were t,o be turned in (R. 88-91, 99, 124-127). 

About 20 minul:,es after accused turned in his equipment, Major 
Johnston notified him that the battalion colJl!Ilander, 'Lieutenant Colonel Arnold 
R. Wall, wanted to see hill1 at once. Accused acco•panied Major Johnston to 
the quarters of Colonel W'all at about 12130 or 1100 a.:m. on 3 February, and 
on enterirg the room he "just stood there". Major Johnston told accused to 
report to the colonel and reminded him that it was customary- to salute. 
Accused gave a "very unmilitar,y arxi sloppy" salute and was asked by C.olonel 
Wall to. explain his intoxicated condition. Accused replied that he was not 
"intoshicated". Colonel Wall ordered accused to bed and informed him that 
he was in arrest in quarters. Major Johnston advised the next in command to 
take over the duties of accused and when he returned to qu.artl!!rs the accused 
was sleeping on top of the be<i with his shoes and overcoat on. Colonel Wall 
had told accused to get his beddbg roll which was outside the buildi~ but 
he failed to do so. He was giv-en a comforter by Major Johnston, and then 
took off his shoes arxi overcoat and went to bed. Colonel Wall was of the 
opinion that accused was drunk. and not fit for duty. Colonel Wall testii'ied 
that accused was on duty and had duties to perform frca the time he arrived 
.at Camp Shanks. Written instructions had been published to compaey COll.

l!lclnders as to duties en arrival at Camp Shanks (R. 99-lOJ, 106-114). 

4. Evidence for the defense: 

· . The accused testified that upon graduating .from the University or 
Oregon, in 1931 he became a mechanical engineer and had ·been employed by two 
or three large tractor concerns. He had held a reserve commission as a 

i- 4 -

http:diagonal'.cy


(201)__ 

second lieutenant since 1931 and entered on active duty as a first lieutenant 
in 1940. He serveti---w.i.th the Seccnd _an:i Third Armored Regiments and was 
assigned to the 69th Annored Regiment, his present organization, on 25 
lJa.y 1942. He further testified that in December 1941, he was given one dey 
to take an inventory of over a million dollars worth of property assigned 
to the unit he comman:ied. He certified to the correctness of the inventory, 
and later discovered he had certified to an incorrect inventory, which 
resulted in his conviction by a court-martia1 in February 1942. He was 
l)laced back on duty with tm same organiza.J..ion. Arra,:,.gements had been made 
several til:m3s for his promoticn to captain, but the "Division" interfered. 
He became "disgusted" because the promotion was held up, got drunk, and 
was again court.;.rna.rtialed. He was subsequently prcmoted to captain through 
his same regimental commander (~. 133-141). · 

With reference to the ~10 borrowed from Sergeant Lacey {Spec. 1, 
Chg. III) the accused did not r'"''":lle:a:b9r ~.he loan but recalled the cir- · 
cumsta.'1ces leadi.ng up to the alleged borrowing. He wanted to place some 
money in a letter he was mailing and. inquired if anybody in the orderly 
room had a ~10 bill. Sergeant Lacey gave him the bill., which he placed in 
a letter, an:i he immediately left to place it- in the mail. He intended to 

. give some silver he had on his person in exchange for the bill but was in 
a hurry to mailthe letter. He would have repaid the money before if the 
matter had been called to his attention. He forgot about it (R. 142-144). · 

Regarding being found drunk on duty (Specs. 2 and), Chg. I) the 
accused testified that-on the train trip from Ca.r.ip Cocke, C~li!ornia, he 
was not assigned any specific duties other than to see that the men fell 
out for calisthenics and were taken care of on the train. He had no 
liquor on the train until 1 February when another person purchased "Two 
fifths" for him while the train was stopped for calisthenics. Accused could 
not tell how many drinks he had du...""l.l'lg that day and evening, as a "great 
maey" officers helped him conSUl:le the liquor. In his opinion he was not 
drunk., he attended to his duties and knew what was going on all of the 
time (R. 149-150). 

The accused further testified that during the twelve hour period 
preceding his arrival at Ca,ip Shanks on 2 February he had three drinks of 
gin. He had a musette bag, a binocular, a disJatch case, carbine and 
cleaning rod when he.left tbe train and_held the carbine-and rod in front 
of him to protect them. He attributed his difficulty in getting in and 
out of the vehicle in which he rode to Ca11p Shanks to the seventy-five 
pounds of equipment he was carryirtg. On his arrival at battalion head
quarters llaj or Johnston accused hil!l of being drunk. He denied that he was 
intoxicated. He attended the conference ,mere the company commanders re
ceived instructions regarding the disposition of ordnance equipment. Guides 
had been furnished to show the enlisted men their billets, and all that 
remained to be done was to turn in the orc;.nance equipL'lent. On leaving bat
talion headquarters accused turned in his ovm equipment, went to the building 
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as~ignE:d to the n:cn o:£' his com!_::acy e....'1d adviseG the first sergeant what 
ordnance equipment was to be turned in. He was turning in some of the 
equip.rr.cnt y;hen lfajor Johr.ston told him to report to Colonel i'fall. · 
Colonel ~':all vras in bed when he re:Jcrted and he did not salute as he was 
holding equipment in both hands. He drop~ed the equipment when Uajcr 
Jolmston told hi.11 to salute the colonel. iThen Colonel 'lrall placed him 
under arrest he 1'.'errt to his room and sat on the bunk. He did not remove 
his clothes ~men he. r.ent to sleep as it was cold and the bunk was bare. 
He die not go ~ut to search for his bedding roll as he was under arrest. 
The accused felt at all times tr.at he was fit to continue in the per- · 
formance of hls duties CR. 150-153). · 

On cross-cxarr..ination accused testified that he did.not repay 
Serge~.nt Lacey the ~W until 5 February 1944, as that was the first time 
the c.ebt had been called to his attention, .and then he "remembered back" 
as tc what had happened (R. 163). · 

Accused did not recall a conversation nth Sergeant Lacey prior 
· to leaving Camp Cooke vdth reference to having liquqr on the train. He 
kne,v there vra.s some· regulation prohibiting enlisted, men from having it in 
their coaches but did not think the same rule applied to officers. Vlhen 

· the troop movement started from Camp Cooke accused was under the "impres
sion" that he was on duty twenty-four hours a dc!Y, but that "impression 
was soon stricken" from his mind when he ·observed the other officers. He 
considered that his tCllr of duty on the train ended at 6:oo p.m. each day, 
when the officer of the day went on duty, except in case of an emergency. 
After he obtained the liquor on 1 FebrUP..ry accuseG believed he had about 
three drinks during the afternoon, and by the enc of the day the liquor 
was gone except for two or three drinks iri both buttles. He kne-n he was 
on duty, when he entered the mess car at about 5:30 p.m. t.1'10 same evening. 
He did not understcnd he was on duty vrhen he detrained at Camp Shar.ks on 
2 February; until be arrived at battalicn headquarters and received in
structions with reference to the p0rsonnel cf his company. He had been per
forming his duties for a full half hour frcm the t:im.e he turned in his 
carbine until he was called before Colonel nan (R. 157-162). · 

5. !• Specification 1, Charge III: It i3 :,hown by the evidence and 
~dmf-tted in ~he testimony of accu~ed that on or about 10 September 1943 
:1e o~rrowed i-10 in currency frcm .:.ergec"nt Robert .L. Lacey, ~.n enlisted man 
in his organizai.1.00, and placed the money in a letter he was in a hurry 
to mail. The fa:t tha~ accused may have intended-~epay the money and 
would have done .,o, hao the matter been call 0 d to his ...... te,.,-1-~ ~- """a' -1-,,, _f 't-, ...., Q.V .. J. VJ..,.J,l ... , ~ ... J V • .1.e ... 
act t . ..at t~e,., loan was. repaid on ?February 1944, do not excu.se the offense. 

The mere ac ... ~f ani.. officer borrowing money from an enlisted man is nonnally 
4SJ(~3)~se un...er tue 96th Article of 7far (Die. Ops. JAG 1912-40, sec. 
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b. Specification., 2 and .3, Charge I: The evidence shows that 
!rom 28 January to 2 Februaty 1944 the company comm.anded by accused wae 
part of a troop movement en route from Camp Cooke, Cali!'ornia to Camp 
Shanks, New York. As commanding officer accused was on duty twenty-four 
hours a day. On 1 February- 1944, during a stopover for the pUrpose or 
exercising the troops, accused obtained two bottles of liquor. He had 
same drinks from one of the bottles during the afternoon and was observed 
to be in a drunken condition in· the mess car at St.30 p.m. Sometime after 
11:00 p.m. the same evening the accused· entered his compartment and 
offered a drink to Viarrant Officer Ju.Dior Grade William A. Roschy, ,mo 
shared the compartrient. ~ccused had trouble ·entering the .compartment, 
was "unsteady" on his feet, his eyes were "glaasytt and in the opinion or 
l!r. Roschy he was drunk. He was observed the following morning lying on 
top of his berth fully clothed, as though he had not undressed the previous 
evening. 

On 2 February J944 at about 10100 p.m.. ·:w.r. Roschy assisted ac- · 
cused in packing the latter's :Wggage as he considered accused too intoxi

·cated to do it himself. After the train arrived at Camp Shanks at about 
11:15 p.m. the accused attended a meeting of company commanders who were 
~eceiving.instructions en duties d~anding immediate attention. It was 
obvious to those l'lilo observed accused that he was intoxicated. His eyes 
would not focus, but "seemed to roll", his face was "florid" ar.d he "reeled" 
when he walked. He attended to his work for a short period of time but was 
"c'onfused" and was. unable to instruct his first sergeant ,in an intelligible 
manner regarding t~ disposition of ordnance equipment. It became appar
ent to his superiors that he was unfit for duty and about 1:oo·a.m. on .3 
February 1944, he was relieved and placed in arrest. 

Arr;,- intoxication which is sufficient sensibly to impair the ra
. tional and full exercise of the mental and physical faculties is drunken
ness within the meaning of the 8Sth Article of Viar (MCM, 1928, p~r. 145). 

The evidence sh01rs that on l February and 3 February 1944 ac
cused, on account of his intoxication, was incapable of perfoming his 
duties as canmander of a compa.I\7 of men and of meeting any emergency that 
might arise in co11nection with his work. The Board .of Review is of the 
opinion that the evidence establishes beyond any reasor.able doubt that the 
accused was found drunk on duty as alleged. · 

6. The accused is 37 years of age. The records of the Office of 
The Adjutant General shovr his service as fellows: Appointed second 
lieutenant, In!antty Reserve, Anr::1 of the United States, and accepted 19 
llarch -1931; active duty 21 July 1935 to 3 August 1935; promoted to first 
lieutenant, Anny of the United States, 30 November 1935; active duty 4 July 
1937 to 17 July 1937, 16 June l940·to 29 June 1940, 11 July'J..940 to 31 JuJy 
1940, and from 29 August 1940; reappointed first lieutenant, ArurJ of the 
United States, 30 November 1940; temporarily promoted to captain, Army of 
the United States, 17 August 1943. . 

I 
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7. The court was legally constituted. }:o errcrs injuriously affect
ing· the e'l.bstantial rights o! the accused were committed during the trial. 
_The Board of. Review is of the. opinion that the record of trial is legally. · 
sufficient to support the findings of guilty and the sentence and to war
rant can.t'irmation of the sentence. Dismissal is mandatory upon ccnviction 
o! a violation in time of war of the 85th .lrticle of War and authorized 
upon conviction of a violation of t~e 96th Article of War. 

_.~---------.-./_J,_._._~-------·____,,, Judge Advocate 

~----..~~-{+l/C~-'· ________,Judge Advocate 

---------------Judge Advocate 
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1st Ind. 

War Department, J.A.G.o., .:. To the Secretary of War.22 APR 1944 
"1. ·· Herewith transmitted for the action of the President are the 

record of trial and the opinion of the Board of Review in the· case of 
Captain Gaylord H. Cox (0-280285), Infantry. 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. The accueed wrong
fully borrowed $10 from an enlisted man (Spec. 1, Chg. III) and was found 
drunk while on duty as company commander on two occasions {Specs. 2 and 3, 
Chg. I). He·was found not guilty of Specification 1, Charge I; the Speci
fication, Charge II and Charge II; and Specification 2, Charge III. The 
court consid~red evidence of two previous ccnvictions by general court
martial, one of making a false official certificate, in violation of the 
95th Article of War, and the other of being drunk and discharging a pistol 
while :in a drunken condition, in violation of the 96th Article of War. The 
sentence in the first instance, dismissal, was confirmed, execution 
thereof was suspended, and the sentence was subsequently remitted. The 
sentence in the second case was to forfeit eighty dollars per month for four 
months and to be restricted to the limits of his post for three months. 
I recommend that the sentence to dismissal and total forfeitures be con
firmed, that the forfeitures adjudged be remitted, and that the sentence as 
thus modified be carried into execution. 

3. Consideration has been given to a letter from accused requesting 
clemency,· dated 21 Februaxy 1944. 

4. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
carrying into effect the recommendation made above. 

~~ - ~-0,----..Pll_--... 

Myron C. Cramer, 
Major General,

4 Incls. The Judge Advocate General. 
Incl.1-·Rec. of trial. 
Incl.2- Drft. ltr. for sig.

S/w, 
Incl.3- Form of Action. 
Incl.4- Ltr. fr. Capt. Cox, 

21 Feb. 1944. 

(Sentence confirmed tut forfeitures remitted. G.C.M.O. Jll, 17 Jun 1944) 
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.liA.R DEPARTMmT 
Lrrrr:, Service Forces 

In the Office of The Judge Advocate' _General 
Washington, D.C. (207) 

SPJGQ 
. CM 249824 

~6 FEB 1944 
UNITED STATES ) FIRST Am R:RCE 

) 
T;. ) Trial by G.C.M., con~ed at 

) Army Air Base, Richmond, 
Second Lieutenant JACK E. ) Virginia, 2 February 1944. 
GRAVES (0678034), Air Corps. ) Dismissal. 

OPillICN of the BOARD OF R:bTIEW' . 
ROUNDS, HEPBURN and :FREDERICK, ,Judge Advocates. 

l. The record of trial in the case of the of.ricer named above 
bas been oxantlned by the Board of Review and the Boo.rd submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the :following Charges and Speei
i'icaticnss,, 

CF.L~E, Violation of the 95th Article of~. 

Specificatio~ ls In that 2nd Lieutenant Jack E. Graves, 
Air Carps, 443rd Fighter Squadron, 3Z7th Fighter 
Group, did/·at, Army Air Base, Richmond, Virginia., 
between Z7 August 1943 and 18 November 1943, with 
intent to deceive c,ptain Napoleon J. Gingras, 
Medical Corps, Squa.dr(n Surgeon of the 443rd Fighter 
Squadron, officially state to the said Captain 
Napoleon J. G:ingras that he, the said 2nd Lieutenant 
Jack E. Graves, bad on several occasions suffered 
periods of unccnsciousness both while piloting an 
airplane and while on the ground, -which statements 
were known by the said 2nd Lieutmant Jack E. Graves 
to be untrue in that he had not suffered such periods 
of unconsciousness. · 

Specification 2, In that 2nd Lieutenant Jack E. Graves, 
A.ir Corps, 443~ Fighter Squadron, 327th Fighter· 
Group, did, at Army Air Base, Richmond, Virginia, on 
or about 28 October 1943, with intent to deceive 
Captain Henry E. Morelli, Medical Corps, Ward Officer 
of the station Hospital, Army ..llr Base,· Richmond, 
Virginia, officially st.ate to the said Captain Henry 
E. Morelli that in August 1943 he h3.d suffered a 
nervous breakdown due to flying fatigue, and that 
since that time he bad had repeated attacks of uncon
sciousness or fainting spells while fl~g at high 
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altitudes., 'Which statements were lmown by the said 
2nd Lieutenant Jack E. Graves to be untrue in that 
he had not had repeated attacks of unconsciousness 
or fainting spells while flying at high altitudes. 

ADDITIONAL CHARGE Ia Violation of the 69th Article of War. 
' 

Specii'icationa In that 2nd Lieutenant Jack E. Graves, Air 
, Corps, 443rd Fighter Squadron., 327th Fighter Group, 

having been duly placed in arrest at Army Air Base, 
Richmond, Virginia, on or about l4 December 1943, did, 
at AnIIy Air Base, Richmond, V:irg:inia, on or about 24 
December 1943, break said arrest before he was set at 
liberty by proper authority. 

ADDITIONAL CHARGE ll1 Violation of the 61st Article of War. 

Specifications In that· Second Lieutenant Jack E. Graves, 
Air Corps, 443rd Fighter Squad-:-on, 327th Fighter 
Group, did, lli.thout proper leave., absent himselt from 
his organization at A:rmy Air Base, Richmond, Virginia., 
from about 1100 hours, 24 December 1943 to about 1200 
hours., 29 December 1943. 

He pleaded not guilty to aJXi was found guilty of all of the Charges 
and Specifications. There was no evidence of any previous convictions 
submitted. He ms sentenced to be dismissed the service. The review
~g authority approved the sentence and forwarded the record of trial 

, for action under Article of War 48. · 

3. The evidence for the prosecution rray be su.mnarized as followss 

Specification l of the Charge, 

' Cn 27 August 1943, accused returned from detached service at 
Dayton., Chio, and reported to Captain Napoleon J. Gingras, SUrgeon of 
the 443rd Fighter Squadron., Richmond Anny Air Base, for the usual 
.physical exam1nation prior to clearance for flying. He looked dis
turbed and upset so the Surgeon could not clear him for .flying. 
During the crurse of the examination, the accused complained about 
having had f'ainting spells. _'When questioned by the Surgeon about 
these spells accused stated to Captain Gingras t~t in June ·or 1943., 
"he passed out at 3.,000 feet and woke up with the trees right under 
hi.'U"; that while at Wright Field in July "once at .35.,000 feet he 
also passed out and lost 5,000 feet altitude before he· rega~ed con-:
sciousness". Captain Gingras then questioned accused about ianoxia ,r 

and accused replied that it was not due to that., and said that "being 
a test pilot he lmenr :what anoxia. was; that when he is anoxic, he feels 
elated., but at the time he didn't .feel elated"; that in A.ugust while 

I 
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1n Dayton, he was en the street when he "passed outn en the sidewalk • 
(R. 10-12). Because o! the statements made by the accused, Captain 
Gingras did not clear him and suggested a sick leave.· A.ccused was 
pleased with the suggestion, applied !or, and was granted, sick 

· leave !or 21 days {which 1ras extended 6 or 7 days). , Upe11 return 
tran about Z/ days' sick leave, accused again reported to Captain 
Gingras and stated that while on leave and attending a !'uneral o! 
a pilot friend he (accused) "i:assed out" (R. 12-14). Qi 18 November 
1943, accused came to Captain Gingras and banded b,im a written 
statement (Ex. l) 'Which com.ained the followings 

"I, secoIXS Lt. Jack E. Graves, do hereby certify that . 
:in!ormation givan by JD7Seli' to the Medical Dept. en this 
.Base was a -will£al misrepresentation or !acts. 

"Unaware o! the seriousness o£ mr statements in regard 
to !:cying, I exaggerated the !a.cts to obtain a transfer to 
the Ferry Canmand. In so doing realize !!2!' that I have jeo- · 
pardized 1flY' whole Arq career. 

11 'lb1s unpleasant experience baa taught me a very serious 
lesson. I wruld glad'.cy submit mysal! to any kind o! pinish
ment in order to maintain JD.Y' present status as a pilot and an 
o!i'icer. 11 (R. 15) 

The accused stated that his reason !or d~g bis previous statements 
was to prevent the Jledical Corps fran disqualii'ying him as a nier 
because o! fainting (R. 17). • 

§:eecification 2 o:r the Charge, 

en 28 October 1943, accused was. admitted as a patient at 
. the Station Hospital, Army Air Base, Richmond, Virginia. Cb the fol
lowing morning (29 October), Captain Henry E. Morelli, Medical Corps, 
saw him as a patient and took accused 1 s case history. In the couree 
or taking the case history, accused stated to Captain llorelll that 
!or several months he had attacks o! 1mconsc1ous:ness or .fainting 
spells; that these attacks occurred at high altitudes; and that on 
cne occasion it occurred when he was not !lying. .lccused also stated 
that be bad a nervous breakdown (R. 18-19). .A.f'ter completing the 
physical and laboratory examination, no: organic basis !or these 
attacks could be :round and Captain Morelli diagnosed accused as 

. "psychoneurosis, anxiety state with fear or flying" and discharged 
him as a patient on 13 November (R. 19-21) •. 

. . 
en 7 December 1943, accused -.as called before Colonel N.P. 

Jackson, Major H.:&. Garrison, Major T.J. Keating, Jr. and Captain 
N.J. Gingras, the Group Commamer, the Squadron Ccm:mand.er, Group 
Intelligence Officer, and Squadron Surgeon, respectively. .liter 
being <hly -.a.med, accused voluntarily admitted that his cl.aima or 
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unconsciousness referred to (Specifications l and 2 ot the Charge) 
118re ldll.ful misrepresentatims or ·ractsJ that he DlisrepreseDted 
facts ou.t of a desire to get transferred !ran a I-"-47 outfit to the 
Ferrying Command; that when he came out of the !]Jing school, he 
wanted to be a tighter pilot, but after about 12 hours in a :righter, 
he decided he did not like to ~ it; that he did not like high 
altitude flying; that he knew it was difficult to get out of flying 
P-47's except for medical reasons; that·he .thought he could get 
transferred to the Ferrying Command if' he ma.de up the stones about 
.faint:ing spell.s; that the reascn he picked the specific :instances . 
of tainting spells was that he was not feeling particular~ well at 
those times and it gave hilll. sanething to bang a date on (R~ ~-24; 
26-Zl; 29-JO). "His attitude was most straightfonrard &1Q he explained 
the whole thing ***He was full of remorse ***Re didn•t lfant to 
be taken off flying" (R. Z3, 24). 

Specification under Additional Charge Ia 

en 14 December 194.3 Major Hugh E. Garrison, Commander of 
the "4.3rd Fighter Squadron preferred charges against the accused 
and, going to the accused's quarters~ placed him in arrest of quar
ters and informed him that he was not to leave his quarters except 
to go to the latrine, take a shower, or_. to go to the mess hall 
(R. JO). en 24 December 1943 while accused was still UI¥ier the 
aITest described he absented himself without leave and could not be 
found within the limits specified (R• .32, 48, 50). · · 

• Specification under Additional Charge II1 

The. morning report· of. the 443rd Fighter Squad.ran (Ex. 2) 
shows accused from "arrest. in quarters" to "AWOL" as of ll.00 24 
Deceni>er 1943 until 1200 29 December 1943. ~ing this period of 
time the Squadron Canmander (R. Jl) and the Squadron Executive· 
Officer (R. 48) searched for 1nm upcn numerous occasions 1n· the 
accused's quarters but were unable to find him. When he appeared 
on 29 December 194.3 he t.Qld the Elcecutive Officer that he bad "been 
around" and "had never been more than twenty miles away• (R. 49). 
Hurley N. Spivey, Chie.1' Clerk or Richmond Hotel, Richmcnd., Virgiuia, 
testified that on 28 December 194.3 a Lieutenant Jack E. Graves 

- registered and checked out at 2125 p.m. 29 December 1943. .lt 51.32 ; 
p.m. on 28 December 1943 a telephone call to the Air Base :was charged 
to the perscn who registered as Lieutenant Graves (R• .34., .35). The 
witness could not identify the accused as the person who registered. 
A copy or the hotel registration and the charge~ mde for the room 
and telephone call were admitted in evidence (Ex. J., 4, 5). ' 

4. J&ljor David B. Davis, Medical Corps., Chief Psychiatrist, 
Station Hospital,~ Air Base, Richmcnd., Virginia, testified an 
behalf or the accused that he first saw the accused J or 4 thles 
as an out-patient and later., about 28 October, as a •patient in the · 
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hospital; tha.-t accused was su!.tering from anxiety and apprehension 
with a !ear oi' fl.ying at high altitude; 118.s a very tense individual; 
was non-cooperative in the ward in the sense that ha disturbed other 
people in the ward.without feeling much respaisibility to the group; 
was a chronic fing8l"DB.il biter; always irritable; anxious and appre
hensive; had difficulty in getting to sleep and kept others awake; 
told ma.ny stories which checking always showed that they did not fit 
ani "frequently ns caught in the office in manufacturing bis own · 
stories". A number of times accused told things where it would lave 
bean easier to tell the truth.· Witness• s diagnosis of accused was 
"su!fering fraa an anxiety state aild had .a. constitutional· psychopathic 
personality. Types pathological liar.a (R. 3?). 

When cross-examined by the prosecution, the iri.tness stated 
. that the accused is sane and understands the difference between right 
and 1'I'ong (R. 38-39). · 

The coirt received in evidence for the defense an affidavit· 
executed by Sergeant K. H. Taylor (Ex. A), to the eff'ect that accused 
bad been in the ha.bit of coming to the 443rd )'ighter ~quadran Mess 
Ha.11 about midnight far a cup of coffee; that accused• s visits were 
regular and affiant remembered "specifically immediatel.y after 
Christnas Jnving a conversation with Lieutenant Graves in the mess 
hall about the Christ.ma.a dinner and I remember further that, during 
this period of' time both before and after this caiversation he came 
into the mess hall nightly and passed the time of' day." 

5. It was clearly established by the prosecution's evidence, 
and by the admissions nade by the accused both in 1'I'iting and. in the 
presence of' three officers; that at the times and places alleged in 
Specifications land 2 of the Charge he did, llith intent. to deceive, 
make statements to two medical officers, lfho were off'iciall.y engaged 
lfit'-'ln the scope oi' the1r professicnal duties, regarding repeated 
at~...<s of unconsciousness or fainting spells while fl.ying and on 
the ground; that extensive and thorough examinations disclosed no 

. organic reason for such spells; and that the statements were untrue 
and were deliberately falsified by the accused in an effort to get 
himself' transferred from flying P-47 planes to the "Ferrying Command." 

A false statement by an officer to another officer in the 
performance of his official duties constitutes an offense and a 
violation of Article of War 95. C.M. 153703 (1922). The evidence 
was amply sufficient to sustain the findings o:f guilty of' the Charge 
and its Specifications. This conviction alone is sufficient to 
support the sentence of dismissal. 

The findings of' guilty of Additional Charge I and its Speci
fication cannot be sustained for the reason that the o:tticer lfho 
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attempted to place the accused in arrest had no authority to make the 
a?Test. He was thg Squadron Commander, and the Squadron, llhich he 
conmanded and of ...hich accused was a member, was a part ot and stationed 
with the JZ7th Fighter Group commanded by Colonel Nelson P. Jackson. 
Whether this Group was a part o! a larger comnand does not appear. For 
the purpose o! adm1n1stering military discipline a squadron is considered 
a battalion, a group is considered a regiment, and a ,ring is considered 
a brigade. AR 95-101 Cl. 

However, it appears from the record that the arrest was initiated 
and put into er.feet by the Squadron Commander. who apparently acted .only 
u;ion his own authority and not for the Group Commander or anyone o.f 
higher authority. Officers may properly be placed in a?Test 

, 
•By commanding of.ficers only, in person, through other 
officers, or by oral or written orders or communications. 
The authority to place such persons in arrest or con
finement will not be delegated. Subject to such limita
tions as may be imposed by superior competent authority 
the term •commanding of.ficer' includes the commanding o!ti
cer of a garrison, fort, camp, or other place where troops 
are on duty and the commanding of.ficer o! ~ regiment, de
tached battalion, detached company, or other .detachment, 
and their superiors.• 

The burden of proving that the accused was duly placed in arrest is upon 
the prosecution. The presumption of legality of arrest referred to in 
the Hanual for Courts-Martial, paragraph 139!, p. 154, extends only to 

. the grounds. for the arrest and not to the authority to arrest. The 
latter must be proven. Dig. Op. JAG 1912-40, sec. 427 (3), 250.413, 29 
April 1938; CM 245309 (1943); CM 226282 (1942); MCM {1928) par. 20, p. 14. 

The findings of guilty of Additional. Charge II and its Speci
fication were well supported by the morning report and the testimony 
or two officers who made a reasonable search for the accused during 
the period he was alleged to have been absent 'Without leave•. The 
testimony of the hotel clerk and the Exhibits 3, 4 and 5 to the effect 
that someone registered at the Richmond Hotel under the accused's 
name on 28 December 1943 should have been excluded as iXTelevant .for 
the reason that there was no evidence that the person was the accused. 
However, in view of the clear evidence that supports the findings of 
this Charge and its Specification without the ilnproperly admitted 
evidence, the Board of P.eview is of the opinion that the error did not 
injuriously a.t:fect the substantial rights of the accused. 

. _;,.. _ 

~r~·$q • 

6~ The records o.f the War Department sho,r the accused was born 
in El Paso, Texas., 22 October 1920 of native parents. He graduated 
from high school and during 1940+.;l.~42 attended Wesleyan University, 
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Illinois. He then enlisted as an aviation cadet and graduated from 
AAFGCTC as a pilot 2l April 1943, on which date he was discharged as 
an aviation cadet and was connnissioned on 22 April 1943 a second 
lieutenant., Air Corps., and assigned to duty with the First Fighter 
Coxmna.nd. ' 

7. The court was legally constituted. In the opinion of the 
Board of P~view the record or trial. is not legally sufficient to 
support the findings of guilty·or Additional. Charge I and its Speci
fication., but is legally sufficient to support the findings of guilty 
of the remaining Charges and Specifications and the sentence., and to 
warrant con!irmation thereof. A sentence of dismissal is mandatory 
upon conviction of a violation of Article or War 95, and is authorized 
upon conviction or a violation of Article of war 61. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 

-?-
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1st Ind. 

war Department, J • .A..G.o., nJJ - To the Secretary' ot war.
3-MAR 1~ 

l. Herewith transmitted for the acticm ot the President a.re 
the record 0£. trial and the opinion or the Boa.rd of Review in the 
case of Second Ueutenant Jack E. Graves (0678034), Air Corps. 

2. I concur 1n the opinion ot the Board ot Review that the 
record or trial is legally insuf'ticient to. support the .find1ng ot 
guilty of Additional Charge I and its Specification but is leg~ 
suf'£icient to support the f'indings ot guilt7 or the remaining_ 
Charges and Sp$oi£ications and the sentence and to warrant confirm
ation of the sentence. I recommend that·tlie sentence be con!irmed 
and carried into execution. 

2. Inclosed are a draft of a letter tor your signatµre, trans
mitting the record to the President for his action, and a form ot 
Executive action designed to ca.rr, into e!teet the recommendation 
hereinabove made, should such action meet with approval. 

~ ' ~....Q,...---Q-- .... 
Myrou c. Cramer, 
:U:ajor General, 

The Judge Advocate General. 

3 I:ncls. 
l - Record of trial. 
2 - Dtt. ltr. !or sig. s/w. 
3 - Form o:t Executive action. 

(Finding of guilty of Additional Charge I and its Specification 
disapproved. Sentence confirmed. G.C.M.O. 192, 25 May 191.4) 
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WAR DEPARTMENT 
A:rrrry Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 

(215) 
SPJGQ 
CM 249887 

UNITED STATES ) AR1l'l AIR FORCES TACTICAL CENTffi 

v. 
) 
) Tri.al by G.C .M., convened at 

Private FRANCIS W. S1f£ll. 
) 
) 

Army Air Forces Tactical Center, 
Orange County, Florida, 7 

{31050180), 1521st Quarter~ ) January 1944. Dishonorable 
master Refrigeration ) discharge and confinement for 
Company (Mobile). ) ten (10) years. Dj_sciplinary 

) Barracks, J!:astern Branch. ____ ,______ 
HOLDlliG by the BOA.RD OF REVIEW. 

ROUNDS, HEPBURN and :IBEDERICK, Judge Advocates. 

l. The Boa.rd of Review has examined the record of trial :in the 
case of the soldier named above •. 

2. The Boa.rd is of the opinion that the evidence of record is 
lel?fl.lly sufficient-'to sustain the findings of guilty as to Chs.rge I 
and its Specification (A..W. 62, publicly use ccntemptuous and dis
respect.ful. words against the President); Specification 3, Charge II 
(A..W. 96, drunk and disorderly :in uniform :in a public place)" and 
Charge III and its Specification (A.Yi. 61, absence without leave 
for a period of one day), and that the sentence, dishonorable dis
charge, total forfeitures and confinement at hard labor for ten (10) 
years, is legal. 

The Boa.rd is further of the opinion that the competent legal· 
evidence of record is not sufficient to sustain the findings of guilty 
of Specifications l and 2 of Charge II, A..W. 96, alleging "attempt to 
cause insubord:ination, disloyalty, mutiny or refusal of duty in the 
military forces of the United States by using, with the intent so to 
do, orally and publicly," (underscoring supplied), disloyal language, 
in the presence of a sergeant of Ordnance (in ppecification 1) and 
1n the presence of certain enlisted men (in Specification 2). 

3. The evidence discloses that accused ~de the statement alleged 
in Specification 1 of Cra.rge n at llsOO p.m • .3 October 1943, in the 
orderly room of building T-40 at the Orlando Air Base, during the 
course of a private conversation (R. 11-15) with Sergeant Coons, cne 
of his instructors in the Small Anns Ordnance School, which accused was 
then and there attending (R. 14). No roe else except Sergeant- Coons ns 
present. , Accused had been away from his post on a pa_ss and came by ... 
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to check in (R. 14). Sergeant Coons testified that accused did not 
attempt to advise him "as to any action to be taken or not to be 
taken" (R. 15). Accused was, in Sergeant Coons' opinion, drunk at 
the time. He smelled of liquor, his .face was flushed and his eyes 
so in_dicated (R. 1?). . . 

Specification 2 refers to an occasion happening on 19 
September 1943 (about two weeks prior to the incident described in 
Specification l), wherein accused spoke the words alleged to the 
bartender, an enlisted man (R. 22), in the base beer garden,where 
he stood drinking from 7100 p.m. to 9:30 p.m., at which later hour 
he was drunk (R. 24). The soldiers named in the Specification were 
present, as well as several others (R. 26), and his remarks created 
a spirit of resentment against the speaker followed by such disorder, 
verging on a brawl, that the Officer of the Day had to be called to 
quiet the dj_sturbance (R. 26-Z7). The words were used :in a private 
conversation, were not addressed to but were overheard by others · 
present, and accused did not advise the bartender to take any action 
(R. 30). During this same period, and as giowing his roontal atti
tude, accused called one of the noncommissioned officers there present 
"a chicken-shit T-model corporal" (R. 35). Corporal zachary, who was 
present in the bar room, believed that accused was simply expressing 
an opinion and that he said nothing to him or to anyone else present 
that would have encouraged insubordination, disloyalty, or refusal to 
perform military duties (R. 39). · 

· 4. As to Specifications l and 2 of Charge II, accused was found 
gullty of hav:ing, "with :intent so to do11 , violated Article of War 96 
in four different modes. Although a specific intent is alleged as to 
each, it was not sustained by the proof as to any one of them, and a 
presumptive intent is not sufficient to support a conviction. QJ.e of 
the nethods alleged by each of these two Speci.f'ications is an "attempt· 
to cause * * *mutiny• 11 This particular offense is specifically 
embraced in Article of War 66. It is a serious military off'ense which 
may be punished by the death penalty. There is also in force a Federal 
penal act, known as the Espionage Act, of June 15, 1917 as amended, 
'Which provides a penalty of imprisonment for not more than 20 years, 
for the 'Willful use of seditions or disloyal acts or words :in time 

. of Viar. (Sec. 33, Title 50, u.s.c.). Why this particular offense 
was not plea,deq, either as a direct violation of Article of' War 66, 
or as a violation of the Federal penal statute as such and charged 
as a violation of Article of Yi'ar 96, is not clear•.Since accused is 
hero charged with an attempt to cause mutiny, the proof required for_, 
this allegation must disclose some overt act m the pa.rt of accused 
performed with the specific intent of influencing someone else to 
mutiny and prox:ima teq tending to, but falling short of, such a con
swnma.tion. Also, in an attempt there must be an apparent possibility 
to commit the crime :in the manner specified. Applying these tests to 
the evidence adduced in this rec~ in support of the two Specifica
tions in questicn, together with the ever present i:ule of reasonable 
doubt as to every element of the offense alleged, leads to the 
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' inescapable conclusion that accused was either drunk or in some un-

determined state of intoxication on both occasions, and trat on ea.ch 
of them neither Sergeant Coons, nor the other soldiers 'Who heard his 
rena.rks, were in the least responsive to or influenced by his words 
to the extent of collective :i.nsubordina.tion, disloyalty or refusal 
to perform military duties. Where, as in the instant case, words· 
spoken by accused are alcne relied upon as cai.stituting an attempt to 
cause :insubordination or ::nut:iny in the military forces, not only must 

.the circumstances under which they were spoken be considered in deter
mining whether the words were of such a nature as to violate the 
article of war under which charged, but it must be further proved 
beyond a reasonable doubt that accused willfully spoke these words 
with the intent of causing a mut:iny, or :insubordination, or disloyalty, 
or retusal of duty in the military service, and that this intent was 
carried into effect by language adopted to produce these results. The 
language uttered as alleged under all the circumstances could not in 
the opinion of a reasonable man be said to :insure one or more of the 
results denounced•. Rather than having the effect denounced, the af
firmative evidence of record shows that the reaction of his listeners 
118.s diametrically opposite-his speech actually created oppositic:n 
and resentment to the sentiments expressed there:in•

• 
5. The Board of Review holds that the record of trial is legally 

insufficient to sipport the findings of guilty of Specifications 1 
and 2 of' Charge II, legally sufficient to support the findings of · 
guilty of Charge I and its Specification, Cha'rge II and Specification 
3 thereof, Charge III and its Specification, and legally suf'ficien'!; 
to· support the sentence. q'J. 

~ 

Judge Advocate./!4h~ 

~-~~.6&~~~~~:..!.!'.~-' Judge Advocate. 
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1st Ind. 

23 MAR 1944
War Department, J.A.G.o., - To the Commanding General, 
Army Air Forces Tactical Center, Orlando, Florida. 

1. I concur in the foregoing holding of the Board of Review in the 
case-of Private Francis w. Shea (31050180), 1521st Quartermaster Refrigera
tion Company (Mobile), and for the reasons stated therein recommend that 
the findings of guilty of·specifications land 2 of Charge II be.disapproved. 
Upon compliance with this recommendation, under the provisions of Article 
of War 5~, and Executive Order No. 9363, dated July 23, 1943, you will have 
authority to order the execution of the sentence. 

2. In view of the holding that findings of guilty of Specifications l 
and 2 of Charge II are not sufficiently supported by the evidence, and the 
fact that the sentence appears to be excessive in view of the circumstances 
and enviromnent in which the offenses were committed, it is recoilllllended that 
consideration be given to a reduction i~ the period of confinement. 

3. When copies of.the published order in this case are forwarded to 
this office they should be accompanied by the foregoing holding and this 
indorsement. For convenience of reference and to facilitate attaching copies 
ot the published order to the record in this case, please place the file 
number of the record in brackets at the end of the published order, as 
followsa 

(CM 249887). 



WAR DEPARTMENT 
J..nq Sertioe Forces 

In the Ot!ic~ ot The Judge Advocate Gene:ral 
Washington, D. c. 

SPJGV (219) 
CM 249892 1 S MAR 1944. 

! 
UNITED STATES ) FOURTH SERVICE COMMAND 

ARMY SERVICE FORCES 
v. Trial bf G.C.M., convened at 

Camp Murphy, norida, 7 
Second Lieutenant HARRY ) February 1944. Dismissal. 
I. ZIMMER (0-484896), } 
Sign.al Corps. ) 

OPINION ot the BOARD OF REVIEW 
T.APPY, KIDNER and IWfflOOD, Judge Advocates 

l. The record or trial in the case or the orricer named above bas 
been examined bf the Board ot Review and the Board submits this, ii. opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Speciticationi 

CHARGE, Violation ot the 96th Article ot War. 

Speciticationi In that Second Lieutenant Harry I. Zimmer, Otticers 
Signal Corps Replacement Pool, Camp Murphy, Florida, having 
been restricted to the limits ot Camp Murphy', norida, did, 
at Camp Murphy, on or about l February 1944, break said 
restriction by going to West Palm Beach, Florida. 

He pleaded guilty to and was round guilty or the Charge and Specification. 
Evidence was introduced or one previous conviction by general court-martial 
tor wrongtully signin~ certain receipts ror meals at the orricers I Mess, 
Camp Murphy, Florida (4 Specs) in violation or the 96th Article ot War and 
tor making a false ot.f'icial statement in relation to these ortenses in 
violation or the 96th Article or War. He was sentenced to be dismiased the 
service. The reviewing authorit1 approved the sentence and forwarded tbe 
record or trial !or action under the 48th Article or War• 

.3. General Court-Martial Orders No. 25 showing accused's one prior 
conviction was received in evidence {R. 7; Ex. A). The sentence as shown 
by this order provided tor reatriction to the limits or Caap Mur~, norid& 
!or three months and to forfeit $50 or his pa.y- per month tor six months. By 
deposition Second Lieutenant Everett Holmes Stepp testified that be saw ac
cused driving a car between. the Otticers 1 Club and the south gate on l Februar7 
1944, going in the direction or West Palm Beach, norida. Accused was outside 
or the area or Camp MurPh7 on the occasion. Second Lieutenant Dean Shankland 
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also eaw accused 1 February 1944, a1 he and Lieutenant Stepp were waJking 
out the road to catch a bus to West Palm Beach. J.ccused drove by- and 
ottered to pick them up. They got in and rode with aocused to the gate. 
Accused tc?ld them he was going to 24th Street. The7 got out ot his car at 
the gate and accused proceeded south, which was outside the area ot Camp 
Murphy, Florida. 

4. For the defense: The only evidence tor the defense was the ac
cused's testimony, given under oath after his rights as a witness had been 
explained. He had been told by Major R. E. Kimball some time prior to .'31 
January 1944 that he would be transterred to another station when he 
completed his course ot instruction at Camp Murphy, Florida, and relying 
upon this in!ormation, had asked his wite to notify their landlord that 
they would give up the apartment they were occupying in West Palm Beach, 
Florida. He again talked with Major Kimball on 31 January 1944, and 
contrary to his previous statement Major Kimball told accused that he would 
not be permitted to leave Camp Murphy tor quit:e some time, and possibly not 
until the tull sentence theretofore imposed by the court had been executed. 
Upon learning he was not to be transferred he realized the importance ot 
getting this inf'ormation to his wite so that she would not relinquish the 
apartment. Housing conditions in West Palm Beach were extremely dit.ficult, 
and there was a waiting list of people desiring to get into that particular 
apartment house. As soon as one is available the landlord accepts a deposit 
for the rental of it. There was no telephone in the apartment building where 
his wife lived. He was not acquainted with any- officer living close enough 
through whom he might relay the message. He knew or no officer going to 
West Palm Beach, whom he would ask to stop by his wife's apartment at one 
o'clock in the morning. In her condition he did not wish to have his wife 
going around in West Palm Beach with ill their baggage, trying to !ind another 
place to stay. He did not know what to do but finally decided, on the evening 
ot .'31 January 1944, after his last class in the Airborne Equif'IJ8nt Division, 
that the only way he could get a message to his wife was to go home long 
enough to tell her not to give up the apartment. At 12:30 on the morning of 
1 February 1944 when classes were over, he started out the gate of Camp 
Murphy and saw Lieutenants Stepp and She.nkJend running down the road to catch 
a bus. He stopped and picked them up. As he drove through the gate they 
inquired how far he was going. He replied hs was going as tar as 24th Street 
i! that would help them. As they lived beyond 24th Street they got out or his 
car at the gate and he proceeded on to his home in West Palm Beach. He went 
d:1.rectly: to his apartment, stayed there half an hour and drove back to Camp 

"liurpby, arriving about .'3 o'clock in the morning. He was gone about three 
hour' including driving time. ·• 

5. The uncontradicted evidence, including accused's awn testimoDY, 
clearly establishes the commission or the offense charged and tully'sustains 
the findings of the court. 
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6. No doubt accused's prearranged plans for relinquishing his apart
ment were upset when be learned that he was not to be· transferred trom Camp 
Murphy, upon completion of' his course of instruction, as he bad anticipated. 
Too, it is highly probable that living quar~s in West Palm Beach, norida 
were extremely dif'ricult to obtain, as accused testified. Still, the 
disruption of' accused's personal plans, b7 unforeseen events or happenings, 
did not justity his disobedience of the restriction order. B1 leaving Camp 
Murphy, in violation of this order, for purely personal reasons, accused, 1n 
af'fect, placed h11 personal interest above that or public eervice. In this 
he erred, as he well knew, or should have known. The accused's statement, 
"l had no desire, without making an issue or the fact, that she, in her 
condition, should be going around in West Palm Beach with a bunch of baggage 
trying to find another place to stay•, indicated that his wife may have been 
ill or pregnant. I!' true, thi:s my have ·be~n one of the impelling factors 
tor committing the offense, but obviously did not justify it. 

7. Accused 1s 26 years of age~ He is a high school graduate and 
holds a B.S. D&gree from the University of Texas. He was commissioned a 
second lieutenant, Signal Corps, in the Arrrry of the United States Z'l Jw.,-
1942 and entered upon active duty 28 July 1942. Since entering upon active 
duty he bas completed the following training coursess 

A• Company Officer's Course, Fort Monmouth, New Jersey. 
,g. Radio Specialty Course, Fort Monmouth, New Jersey-. 
S• Radar orrieer's Training, Hq. ETG, APO 61.,fJ, New York, 

New York. 
g. Radar Officer's Training, Airborne Equipment Division, 

Camp Murphy, Florida. 

8. .A.ccompe.nying.the record or trial is a letter troa accused addressed 
to the President setting f'orth the various courses of training which he has 
completed, and in which he requests that the sentence of dismissal be suspended 
and be be ordered to an overseas theater oi' operations. 

9. The court was legally- constituted and bad jurisdiction of the person 
and the subject matter. No errors injuriously affecting the substantial rights 
or the accused were committ.ed during the trial. In the opinion or the Board of 
Review the record or trial is legally suf'!icient to support Uie findings of 
guilty and the sentence and to warrant confirmation of the sentence. Dismissal 
is authorized upon conviction of' a violation or the 96th Article of War. 

. . 
, Judge Ad'VOC&te. 
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SPJGV. 
CII 249892 

lat Ind. 

War De?lrlment, J.1.G.o., 2 3 MAR 19il4 - To the Secretar1 ot War. 

1. Herewith transmitted tor the action of the President are 
the record of trial and the opinion of the Board or Review 1n the 

. case ot Second Lieutenant IIarr, I.· Zimmer (0-484896), Signal Corps. 

2. I concur 1n the· opinion of the Board of Review that the 
record of trial ia legall1 sufficient to support the findings ot 
guilt;}", to support the sentence, and to warrant confirmation of the 
sentence. However~ as accused was motivated in committing the offense 
b;}" a desire to prevent his'wite•s immediate eviction from her living 
quarters, I recommend that the sentence be contirmed, but that the 
execution thereof be suspended during good behavior. 

3. .Inclosed are a draft ot a letter tor your signature, trans
mitting the record to the President for his action, and a form ot 
Executive action designed to carr.r into effect the foregoing recom
mendation, should such action meet with approval. 

Myron c. Cramer, 
Major General, 

3 Inola. The Judge .Advocate.General. 
Incl.l-Record ot trial. 
Incl.2-Dtt. ltr. tor sig. 

Sec. ot War. 
Incl.3-Form ot action. 

(Sentence confirmed but execution suspended. G.C.M.O. 170, 11 Aor 1944)
. . 
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WAR. DEPA.ll'l'MENT 
Army Ser'fice ForcH 

In the Office or The Judge .A.dTocat, General 
'.V'ashington, D.c. 

(223) 

81 fMR 19" 
SPJGH 
CM 249909 

UNITED STATES ) THIRD AlR FCRCE 
) 

v. ) Tria.1 by G.C.M., convened at 
) Barksdale Fie1d, Louisiana, 

Second Lieutenants HENRY w. 22 January 1944. Dismissal. 
LONG (0-540378) and DUANE ~ 
J. WRIGHT (0-689290), Air ) 
Corps. ) 

OPINION of the BOARD OF REVIEW 
DRIVER, o•:011NOR and LOTTER.HOS,Judge Advocates 

1. The record of trie1 in the case of the officers named above has 
been exa.'llined by the Board of Review and the Board submits this, its opin-
ion, to The Judge Advocate General. · 

2. The accused were tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant Henry W. Long and 
Second Lieutenant Duane J. ¥fright, both of the 476th Bombard
ment Squadron, 335th Bombardment Group (11) AO, acting jointly 
and. in pursuance of a common intent, did, on or about 17 De
cember 1943, at or near a point half-way between Barksdale 
Field, Louisiana, and Lake Charles, Louisiana, on a course of 
approximately 160 degrees, knowingly violate section II, para
gra?h 16 a (1) (d), J...AF R3gulation No. 60-16, dated 9 September 

· 1942, by flying a B-26 milltary airplane at an altitude of less 
than 500 feat. 

, CHA:iGE II: Violation of the 83rd Article of Y[ar. 
. . 0 

Specification: In that Second Lieutenant Henry v:. Long and ....econd 
Lieutenant Duane J. 'Wright, both of t.iie 476th Bombardment, 
Squadron, 335th Bpmbardment Group (M) A»', acting jointly and 
in pursua.'lce of a cowJ11on intent,. did, on or about 17 December 
1943, at or near a point half-way between Barksdale Field, 
Louisiana, and Lake Charles, Louisiana, on a course of approxi
mately 160 degrees, through neglect, suffer a B-26 military 
airplane, property of the lru.ted States, of the approximate 
value of $250,000.00, to be damaged by striking a tree. 

http:250,000.00
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Each of the accused pleaded guilty ~o and was found guilty of all Charges 
and Specifications an:i -was sentenced to be dismissed the service. The 
reviewing autho.r.i.ty approved the sentences and forwarded the record of 
trial for action under the 48th Article of War. 

3. Evidence for the prosecution: Section II, pa.ragra.fh 16! (1) (d), 
Army Air Forces Regulation No. 60-16,. 9 September 1942 (Ex. G) provides 
that except during ta..1<:e-off and landing "aircraft ?!ill not be operated" 
below "SOO feet above the ground" elsewhere than where higher altitudes 
are required. Both accused executed certificates (Exs. A and B) in 
September 1943 that they had read and thoroughly' understood the contents 
of the 1'FLYING SAFETI FILE" as required by "III Air Force :V.:emorandum · 
62-24, dated 26 AUocust 1943". · On 17 December 1943 both accused 1',ere in the 
476th.Bombardment Squadron, stationed at Barksdale Field, Louisiana. Ac
cused Leng was J,?ilot and accused 1'.right co-pilot of a crew which was ready ._ . 
to go overseas lR.·4-5, ~1-12). 

On the morning of 17 December at 0840 accused Long, as pilot,· 
and accused Wright, as co-pilot, with the crew, left Barksdale Field in a 
B-26 type military._.airplane, No. 2022, property of the United States, of a 

· stipulated value 'of $250,000, on a "local transition mission" to Lake 
Charlt!s, Louisiana and return. Second Id.eutenant George R. Learned, 
bombardier-navigator, Staf'f Sergeant Bernard A. Bielinski, engineer-gunner, 
and two other enlisted men were members of the crew (R. 4-5, 7, · 15; Exs. 
C., D, E and F). 

Accused Long piloted the plane from Barksdale Field ar:i.d en route 
to Lake Charles turned over the ccntrols to accused Wright.· They were 
practicing "low altitude :procedure" in a desolate, wooded area, open in 
spots., with no buildings or people arcund. While accused Wright was 
flying the plane at an altitude of about 50 feet over some trees about 30 
feet high, the plane struck the top of a tree 'ffllich was about 20 feet taller 
than the others. SOiie damage was observ-ed, but the engines were function
ing perfectly and the plane "handled all right". They completed the · 
mission. · While serr.icing the plane on its return to Barksdale Field the 
crew chief obsened that one of the cuffs on the :propeller ·on the right 

'. engine was bent, the push rod coTers· on 11No. 10 and 12 cylinders" were 
"bent in", and brush and sticks were in the cowling, which was "bent, up". 
About four hours work was required on the plane before it was marked "in 
commission". · It w.as stipulated that the damage was "negligible". When 
he learned what had occurred }lajor John Augustine, canmanding the squadron 
to 'Which accused belonged, gave accused Long a "bawling out". About 23 
December, both accus~d., after being informed of their rights, admitted to 
Major Charles H. Seavrell, the investigating officer., that accused Long 
allowed accused Vfright to fly the airplane and that while accused Wright 
was fiying ,Jt "they flew low enough to hit a tree and did hit a tree" 
(R. 5-15). 

-2-
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On cross-examination of the witnesses for the prosecution it was 
brought out that accused Long and his crew had completed their training , 
and were scheduled to depart for overseas duty on 20 December 1943. The 
flight commander desired that they take this particular flight. It was 
customary fer crews to be given a low altitude mission prior to being 
sent oYerseas but this crew had not received one. Lieutenant Learned 
testified that accused Long was an excellent pilot, "better than an:r I 
have eYer had en bombing missions", and that both accused were excellent 
officers and non the ball". S.ergea.nt Bielinski considered accused Long 
a "very good pilot" and "above average". Majo-r Augustine was of the 
opinion that the accused were "above aTerage" officers, he "could s~ 
nothing at all against them along that· line", and as pilots he had 
"heard good things" about both of them. l!ajor Seawell stated that in his 
report of investigati0n he hari noted his belief that both accuse~ were 
"high in value to the service" (R. 6-7, 8, 12-15). . . 

4. The accused elected to remain silent (R. 1$). 

5. The evidence shows and the pleas of guilty admit that on 17 De- · 
cember 1943, accused Long and Wright, pilot and co-pilot, respectively, 
cf a B-26 military airplane, property of the United States, valued at 
~250,000; jointly engaged in practicing ''low flying procedure" over 
riesolate, wooded, unpopulated areas in the cotirse of a "local transition 
mission11 from Barksdale ·Field, Louisiana to Lake Charles, Louisiana. The 

, plci.ne was flovm at altitudes as low as 50 feet above the ground, in ' 
violation of Anr;:y Air Force Regulations which provide for a minimum fly
ing altitude of 500 feet above the ground in such areas, and as a result 
the plane struck a tree ar.d was slightly dani..a.ged. 

The accused and crew were· shown to have completed their training 
and were scheduled to leave for overseas duty three days after the inci
dent. It was customary for such crews to have one low altitude mission 
before departure but no such flight had been scheduled for the accused. 
Both accused were stated to have had excellent records as. officers and 
pilots previously. 

6. Accused Long is 21 years of age. The records of the Office' of 
The Adjutant Genertl show hi.s service as follows: Enlisted serrlce from 
22 September 1941; appointed tanpora:cy flight officer, Army of the United 
States, from Arrrr;r Flying School, and active duty 13 December 1942; 
appointed t~mporary second lieutenant, ArrfY of the United States and active 
duty, 15 Novan.ber 194?• 

Accused Wright is 20 years of age. The records of the Office of 
The Adjutant General show his service as follows: Enlisted service from 
21 October 1942; appointed temporary second lieutenant, Arrrr:, of the United 

· States and active duty, 30 August 1943• 

-J-. 
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7. Tha court was legall.7 constituted. No errors injuriou11l.7 at
fecting the substantial rights of the accused were cOllfflitted during the 
trial. The Board. of Rerlew is er the Qpin:i.Oll that the Ncor« of trial 
is legall7 sufficient to support the findings of guilty and the sentences, 
and to warrant con!iraation of the sentences. Disllissal is authorized. 
upon conrlction or a Tiolation of the 96th or the .8Jrd. Article of War. 

, Judge AdTocate 
'( ' ., ' /" 

_,._._1_·_,_.l_(u_'-rr'_·._l-_r_.,a_~_-~,____, Judge AdTocate 

-"'ii~~t.1·/Jr;;b1w1-_._· -,Judge AdTocate ___...;;;.____ 
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War Department, J..A.G.o., 22 APR 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of Second 
Lieutenants Henry w. Long (0-540.378) and Duane J. Wright (o-689290), Air · 
Corps. 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally sufficient to support the findings of guilty and the sen
tences and to warrant confirmation or the sentences. The accused Long and 
Wright, pilot and co-pilot respectively, on a n1oca1 transition mission" 
each in turn engaged. in piloting a B-26 military airplane, the property of 
the United States of the value or $2501 000 at an altitude less than 500 feet 
above the ground in violation of Anny Air Force regulations (Spec., Chg. I) 
and, at a time v.nen accused Wright was at the controls, negligently su!f'ere~,. 
the plane to be damaged by striking the top o:t a tree about 50 feet above ·. 
the ground (Spec:, Chg. II). 

The 201 file of accused Leng shows that on 12 August 1943 he was 
found guilty by special court-martial of driving a Government vehicle without 
authority am in such a reckless manmr. as to cause it to be damaged and was 
sentenced to be restricted to his post ·for 2 months and to forfeit $100 pay 
per month for 6 mcnths and that on 10 February 1944 he was reprimanded and 
restricted to his quarters for 7 days by his camnand.ing officer under the 
l~th Article of War for violation of .curfew regulations • 

..,... 
Attached to the record of trial is a recommendation for clemency 

in behalf of both of the accused signed by all of the members of the court, 
the trial jl.rlge advocate and defense counsel. 

In a memorandum. to me dated 8 March 1944 the Commanding General, Arrrq 
Air Forces states& 

111. I have personally considered the evidence in the case of 
the above-named officers who were tried together and, upon plea of 
guilty, were sentenced to dismissal by general court-martial, for 
violations of flying safety regulations. 

112. Although pleas tor the commutation of the sentences have 
been signed by each member of the court;' and by the trial judge advo
cate and the defense counsel, I am convinced that the sentences 
should be executed. The record discloses that these officers ~ot 
only violated flying safety regulations but also violated specific 
orders governing this specific flight to maintain a minimum altitude 
of 1,000 feet. The fact that the damage to the airplane was rela
tively slight does not lessen the offense. They were merely for
tunate that the plane was not completely wrecked and the lives of the 
crew melli:>ers 1ost. · 
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113. There is no dispute as to .the violation of f]iing regu
lations. 'Ihey have admitted this in their plea o:t guilty. The 
violation was del:iberate. It is m:r opinion that there are no proper 
grounds for clemency., and that the best interests of the service 
,rill be served if' the sentences are executed.• · 

I am unable to find in the record of trial or accompanying papers 
SIIY' evidence that the accused were • specifically ordered" to maintain a 
minimum altitude of 1000 feet on the !light involved. I do find, however, 
in the •Local Aircra:tt Clearance• under the signature of Pilot Long, the -
typewritten wordsl •Mini.mum Altitude.,~1000'"· I recommend that the sen-
tences to dismissal be coo.firmed and ordered executed. · 

' 
J. Inclosed are a drat't of a letter for your signature., transmitting 

the record to the President for his action, and a form of ExecutiTe action 
carry-ing :into effect the recamnendation made above. 

:Myron c. Cramer, 
Major General., 

The Judge Advocate General. 

4 Incls. . 
Incl.1- Rec. of trial. 
Incl.2- Drft. ltr. for sig.

S/W•. 
Incl.3- Fonn of Action. 
Incl.4- Memo. to The JAG., 

. . 8 Mar. 1944. 

(Sentence as to each accused confirmed b.tt execution suspended. 
G.C.M.O. 236, 29 May 1944) 
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Washington, D.C. 

General 
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SPJGX 
Cl4 249921 

:· 7 APR 1944 

UNITED STATES MOBILE Am SERVICE COMMAND ~ 
v. ) Trial by G.C.M., convened at 

) · New Orleans Army Air Base, 
Second Lieutenant DONAID L. ) New Orleans, I..ouisiana., 29 
l!A.URER (0-1588146), Quarter- ) January 1944. Dismissal, 
master Corps. ~ tota.l forfeitures, and con

finement for four (4) ;yea.rs. 

-----------------------------~· OPINION of the BOARD OF REVIEW 
LYON, HILL and ANDREWS, Judge Advocates. 

l. The record of trial in the case of the officer named above has 
been examined by the Board of Review ~ the Board submits this, its 

pleaded not guilty to all Charges and Specifications, foUDd 

opinion, to. The Judge Advocate General. 

2. Aooused was tried upon the following Charges and Specifications a . 
CHARGE.Is Violation of the 61st Article of War. 

Specifications In that· Second Lieutenant Donald L. Maurer, 
37th Base Headquarters and Air Base Squadrou, did, wi'thout 
proper leave, absent himself from his station at New Orleans 
Army Air Base, New Orleans, Louisiana., ·from about 15 October 
1943 to about 27 December 1943. 

CHARGE Ila. Violation cf the 64th Article of War (Finding of 
guilty as to Speoification ~ disapprovatlby reviewing authorityJ 
finding of not guilty as te Speoifioation 2). 

Speoii'ioation la (Finding of guilty disa.pproffd-by reviewing 
authority). 

Specification 2a · (Finding of net guilty). 

CHARGE Illa Violation of the 96th Article of War. (Finding ef 
not guilty.) 

Specifioationa (Finding of not guilty). 
' I 

He and was 
guilty of Charge I and its Specification, guilty of Specification 1 of 
Charge II, not guilty of Specification 2 of Charge II, guilty of Charge 
II, al3d not guilty of Charge III and its Specification. No ~vidence of 
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pre'Vious oon'Victions was introduced. He was seitellOed •t~ be Dishon~ra.bly 
Discharged from the ser'Vioes of the United States, to forfeit all pay and 
allowances due a.nd to become due, and to be confined at ha.rd labor at 
such place as the reTiewing authority may direct for a period of four (4) 
years•. The reviewing authority disapproTed the findings of guilty of 
Specification 1 of Charge II and of Cllarge II, approv~d the sentence, and 
forwarded the record of tria.l f•r action under Article of War 48. 

3. Su:mmaJJ' of the eTidence. 

The prosecution introduced a series of extracts from various morning 
reperts of accused's squadron to show his status over the period of tiloe 
of his absence (Pros. Exs. 1,2,3,4 and 5)•. 

The net result or these entries shows that accused obtained a leave 
of absence of 15 daya, effective 25 September 1943J th.at ·on 9 October 

. 1943, the date upon which this leave expired, he was granted an extension 
of his leave for '5 more days, the first day of the extension beginning 
at midnight of the expiration of his original leawJ and that thereafter 
he remained absent until 27 December 1943, for a total of 74 days' un-
authorized· a.bsenoe. · 

Colonel Floyd N. Shumaker, Air Corps, Commanding Officer, New Orleans 
Army Air Base, testified that on 22 October 1943, a. "Lieutenant Donald S. 
Maurer• ha.d called ,him on the telephone saying that he (~urer) had been 
granted a five-day extension of his leave, but tha.t he had thought that 
it was a fifteen-day extension. lhe caller also told Colonel Shumaker 
that he had been prepared to return to his base, but that the apartment 
a.t which he had been staying in Berkeley, California, had been robbed and 
that he had lost his uniforms and identification papers • .A.ocused also told 
witness that the Provost Marshal. had asked him to ·appear as a. witnees against 
some apprehended persons thought by them to be guilty of the theft (R'. 11). 

Witness·stated that he told aooused to •conform with" the request 
of the Provost Marshal and then to return. bringing with him a statement 
frc:llll the :Marshal that he had been,.detained for the purpose of being a 

. witness. The statement of the Provost :Marshal was to contain the reason 
for detention and the time of accused's release from the Marsha.l's control 
(R. 11,12,16); He was to return to the New Orleans Anrry Afr Base from · 
Sa.n Franoiso~ (R. 17). On the same day. witness received a telegram from 
Oakland. California., signed by accused, and reading in parta 

"Confirming telephone this morning request additional 
leave.to finish business matters and theft of uniforms with 
me need sufficient time clear this lll&tter. Have confirming 
documents to return with me which am sure will justify addi-
tional leave.•. ' 

and requesting a reply, collect (R. 13; Pros. Ex. 8). A reply was sent· 

- 2 -
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"through the agency of his (accused's) existing comm.a.nder 0
, over Colonel 

.Shumaker's name, stating& 

"Extension not granted. Return to your proper station 
immed~ately repeat immediately or orders will be issued to 
the provost marshal for your apprehension• (R. 13; Pros. Ex. 6). 

Colonel Shumaker stated that he did not grant accused any further exten
sion of his leave, and that he did not receive any statement from the 
Provost Marshal concerning accused's detention or the reasons therefor 
(R.12).· He did not personally hear from accused after receiving this 
telegram, but there was introduced into t~e record a letter from accused, 
written from Washington, D.C., postmarked 10 December, 1943, and addressed 
to the "Coilllllanding Officer, New Orle.ans Army Air Ba.se 11 (R. 14; Pros. Ex.7). 
In it accused stated that after comm:unicating with Colonel Shumaker by 
telepho~e, he had left California by automobile, expecting to arrive in 
New Orleans no later than 1 November. Just before leaving, his business 
partner, "Mr. Lomba", received an induction notice from a draft board in 
Jefferson. City, Missouri, "through some mix up in • • • Selective Service11. 

Since it was 11not much out.of the way", they decided to go through 
Jefferson City to "try to st.raighten the matter out". fue to "war 
conditions" they were several days longer in reaching Jefferson City than 
expected. Jmile there, Lomba telephoned his attorneys in Detroit, Michigan, 
about a. lawsuit which had been pending for four years and in which accused 
was to be a "material witness". They learned that it was set for trial 
on 6 November. Missouri Selective Service officials refused to do any
thing a.bout Lomba.1 s draft status, and "there was a possibility of re
ceiving help in Detroit", so they went on to that city. The trial took 

. place there.on 8 and 9 November. They were delayed in Detroit for six 
days by "motor trouble", during which time Lomba called his father and 
learned of.Colonel Shu:maker•s telegram. They left Detroit for Washington, 
D.C., on 15 November, because, "everything considered, I decided that it 
would be best to proceed to Washington, D.C. as advised (sic) and at
tempt to untangle Mr. Lomba's Selective Service status 11 

• They arrived 
in Y(ashington on 22 November and had been- there since that time. Accused 
stated that he had called on Selective Service officials almost daily 
and that' "finally.having accomplished all possible am returning to base". 
He stated. that he had been in uniform -at all times, had always used his 
proper name, and had reported to Military Police in Denver, Salt Lake City, 
St. Louis, and Chicago, trying to trace the A. R. Smith who had stolEJ_n his 
uniforms (R. 14,15; Pros. Ex. 7). 

Evidence for the defense. 

Accused's individual counsel stated that accused's rights as a witness 
had been explained to him, and accused elected to testify in his own behalf. 
He stated that prior to the commission of the offense charged, his record 

- 3 -
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. had been good, but that when he joined the 1007th Quartermaster unit, 
"we went to classes, /S4there were no instructions, and in general 
it was a mess" (R. 22j. He wa.s "very dissatisfied with" the organiza
tion (R. 26) •. Two weeks prior to the time he went on his authorized·· 
leave, he finished the course·, during which he "worked hard and stayed 
in the top of my classes", but was then told that there would be no 
orew £or him. He was placed in the 11no duty11 status, with no one to 
whom to report, and "no control over me whatsoever", and waa told to 
"sit and wait for a transfer" (R. 22,2S,25). He had made applications 
for transfers to Engineers, to Quartermaster, 11a.ritim.e Service, to the 
Second Air Foroe, and had been trying since May to get overseas. He 
stated that, "I had nothing to do and I was afraid this would be my 
last ohanoe for a furlough" (R. 22, 26). Accused stated that he went 
to his home "by air", arriving (in Oakland) about 28 or 29 September, 
and left iour days before he was due back (which was on 9 October) for 
Detroit, Michigan, for a lawsuit in which he and his business partner 
were involved, and which "was supposed to be on the 10th8 (R. 26,27). 
J.ooa.nwhil~. he learD.ed of the extension of his leave for five days (in 
the telegram mentioned in Prosecution's.Exhibit 1), though it does 
not appear how this information was communicated to hiln,and was at the 
same time informed by his business partner of the latter's pending in
duction into the A:nrr:, (R. 27). Accused stated that this "would mean the 
business for which we worked f!or seven yea.riJ would go under and we 
would lose $30,000 and seven members of the Armed Forces would not have 
jobs when they cs.me back" (R. 21,23). The partnership was apparently 
involved in a second lawsuit in San .Francisco, for accused testified 
that •r figured the extra ten (sic) days would be enough to prepare• 
fer it and that "I would have enough time to testify in that before.I 
went back". He reached his home on 16 October (R. 27). From there 
he telephoned "Colonel Williams II a.t the New Orleans Army Air Base, ap
parently on or.about 20 or 21 October, 1943. Colonel Williams "refused 
to do anything so I was ready to go back". He had been promised an 

, airplane ride to Kelly Field, but "the next night" his house was broken 
into by a Private A. -R. Smith, whom accused had previously befriended, 
and who was then absent without leave from Fort Leone.rd Vfood, · and ac
cused's uniforms and luggage were stolen. Smith was lat~r apprehended 
and convicted (R. 24,27). Accused then telephoned Colonel Shumaker, in
forming him. of the theft, and s~ing that he "desired sufficient time to 
clear up_ certain natters"; that he knew who the thief was; aild that he ;· 
was going to help the Military Police apprehend Smith. .Colonel Shumaker 
told him "that everything could be arranged, but to bring with me a · 
statement.from the. Provost Ms.rsha.1 11 

, and to return to the base as soon 
as accused was finished with the :matter (R. 21,24). 

- 4 -
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Accused left Oakland on the morning of 23 Ootober, ·a.ocompa.nied by 
his business partner, and bound for .New Orleans. They drove .by way of 
Jefferson City, Missouri, in an effort to clarify the partner's draft 
status.· He had originally registered there while on a business trip in 
the east, although he was a.otua.lly a resident of.California., and had 
apparently been notified by the Selective Servioe Board of that oity to 
report for induction (R. 21,23,27). While there, accused's partner 
telephoned Detroit, and found that a lawsuit in which they were parties 
defendant was set for trial there on 5 November, and that accused would 
be subpoenaed as a material witness (R. 21,22,26,28). Although it is 
not shown clearly., it appears that this was the same action which had . 
taken accused to Detroit the first time. They proceeded to Detroit, 
accused stopping on the way at· Military Police headquarters in St. Louis, 
Chicago., and Detroit, ninforming them and giving my name and all the 
pertinent data." oonceruing Smith, with whose habits he was familiar, 
and whom he believed he could locate (R. 21,23,27,28). The ~ria.l took 
place on 8 ~ncL9 November (R. 28; Exhibit B). Some time during their 
stay in Detroit, accused's partner telephoned his father in San Francisco, 
and learned that there was a telegram there for accused, directing him to 
return to his base. "He did not say that it was signed by Colonel 

: Shumaker" (R. 24)•. Accused and his partner, however, went from Detroit 
· to Yfa.shington, D.C., where accused visited Selective Service officials., 
apparently in a further attempt to adjust the partner's.draft status. 
The 11national head" of Selective Service promised accused an answer from 
the state ·boa.rd in_Missouri in three days., ·but it a.ctwtlly was over .. 
month in arriving. Accused stated that "I had no idea. it wou1d take so 
long. If I had I would never ha.Te· tried .it" (R. 21,23 ). From Washington 
accused wrote his letter to Colonel Shumaker, on 10 December (R. 26,29; 
Pros. Ex. 7). He testified that he thought of turning himself in while 
in Washington., but ''believed that would be more harmf'ul 11 (R. 21,26). It 
took him seventee:n ;i!,tys to get J~a_ck to New Orleans, "due to war time 
conditions", and the fact that'he had to put a new engine in his automobile 
at St. Louis (R. 24.,26). 

Accused's counsel offered in evidence during the _cross-examination of 
Colonel Shumaker. a witness for the prosecution, a certificate of Captain 
Lewis H. Keyes., commanding Company B, 524th Military Police Batta.lion, San 
Francisco, California., to the effect that at 0110 on 22 October, accused 
had reported to that headquarters the theft of his uniform and luggage, 
and that 11 he had reason to believe" that the thief was a Private Alvin R. 
Smith, 291st Infantry, Fort Leonard Wood, Missouri. The certificate gave 
no further details concerning accused's activities at the Military Police 
Station (R. 17; Ex. A). 

Accused denied any intention to desert, reiterated his belief that 
ea.oh step he took would not take as long a.s·it did, his la.ck of intent 
willfully to violate orders, and his e.m:iety concerning tM loss of the 
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business investment. He stated that he desired to rema.in in the service 
and llwould like very much t~ go oversea.a• (R. 21,23~24,25,26). 

4. It.is clear beyond all dispute th.at accused overstayed an author
ized leave and a five day extension thereof, and was absent without leave 
from 15 October 1943 to 27 December 1943. During that tiJIIEI, despite the 
knowledge that bis leave had expired, he traveled from Oakland, California, 
to Jefferson City, Missouri, Chicago, Detroit, and ifashington, before fina.lly 
returning to his. ba.se at New Orlea.na. He gave e.s reasons for his unau- ' 
thorized absence the necessity of attending the trial of a lawsuit in which 
he was financially interested; an effort to trace a person who had stolen 
bis uniforms and equipment, attempts to clarify the draft status of his 
busineu. pat.tne;-,in the hope of avoiding a financial loss which would re
sult te their joint venture if the pa.rt:ner were inducted, and the assertion 
that he himself was in a "n.o duty• status at his station.. It is unnecessary 
to cite authority to the effect that n~ne of. these excuses provides any 
defense to the offense charged. On the contrary they show that the accused 
had an utter disregard ot his duties and responsibilities as a connnissioned 
officer.· The court's finding was clearly proper. 

5. Prior to accused's arraignment, his counsel moved tor a continue.nee 
.,for a period of tilne sufficient to allow the defendant to be sent to the 
hospital for examination and mental observation"· (R. 3). The court, in 
closed session voted to deny the motion for continue.nae. No specific 

. reason was advanced by couns.el for his motion,. nor did he offer any evidence 
in support thereof. The Board of Review is therefore of the opinion that 
the court's action was: not error. While a court is bound to inquire into 
the existing mentl:ll condition of an accused whenever a.t any ti.ma while the 
case is before the court it appears that such an inquiry ought to be ma.de 
in the interests of justice, nevertheless -

••••until the contrary is shawu, a person is presumed 
to be sane, and a mere assertion that a person is insane is not 
necessarily and of itself enough to impose any burden of in
quiry on the court.• (MCM, 1928, par. 63.) 

The Board of Review is of the opinion that counsel's motion,· unsupported 
by further allegation and evidence of mental irresponsibility of accused, did 
not require an inquiry into accused's sanity by the court under the circum
stances. The record indicates that in one or more ins.tances the President· 
(who was also the law member) of the court was somewhat abrupt towards ac-

·oused' s individual defense counsel in his rulings upon motions by counsel. 
Most of this occurred. however. in controversies upon the admissibility of 
evidence upon Charges and Specifioa.tions of which aocused was found not ~ 
guilty• and in the face of the abundant and competent e'Vi.dence introduced. 
concerning the unauthorized absence, no substantial injury may be said to 
have occurred. The Board of Review is of the opinion that accused re-· · 
oeived a fair and impartial trial. · 

- 6 -

http:couns.el
http:Orlea.na


(235} 

6. The court sentenced accused "to be dishonorably discharged from 
the services of the United States, etc. 11 

• Inasmuch as accused is a oom
missioned officer. such a sentence is inappropriate. being that which 
is applicable to enlisted men (MCM, 1928, p. 273, Form 22; Op. JAG. 1919, 
PP• 318 et seq.). The Board of Review is of the opinion, however, that 
the sentence is.not an illegal one, and that no substantial right of ao
oused has been prejudiced thereby. It has been held that the sentence by 
a court-martial of an officer "to be dismissed the service without honor 
• • •!' ,or "to be dishonorably dismissed the service • • •" is not illegal, 
the words or phrases specifying the dishonor being considered superfluoua 
and therefore to be disregarded (CM 218520, ~J C¥ 243683, Bowling). 

It has likewise been stated by eminent authority that -

"A sentence - 'to be dismissed the servioeJ while a rare 
and irregular form. inappropriate to the case of a soldier. 
ha.s~ where employed, the same effect as if the word discharged 
had been used. 11 (Winthrop, Milita.ry La.w and. Precedents• 2d Ed.• 
PP• 433,434.) . •.. .-.. 

It has also been held tha~ the dismissal of an officer tromthe service, 
and the ·dishonorable discharge of an enlisted man.. by sentences of ·general 
courts-martial. should neither -0f them be considered to be under "honorable 
conditions" within acts. granting benefits to persons wh; have served in 
the military forces and discharged therefrom under such honorable condi
tions (Op, JAG 1919, pp. 318 et seq.). 

The opinion of the Boa.rd of Review in CM 191831. Shoop. to the effect 
that the sentence of a flying cadet 11to be dismissed the servioe• was not 
the equivs.lent of a sentence 11to be dishonorably discharged" has. been con
sidered. by this Boa.rd. An analysis of that case shows clearly that tho ' 
Board's opinion was based upon the court's own statement.in an indorsement 
to the record of trial that it "was not the intention of the court that 
the me.n be dishonorably dis charged". The Board of Ravi ew- in its opinion . 
stated that it was not considering."whether the sentence •to be dismissed' 
in this case is. orniay be, equivalent to a sentence 'to be dishonorably 
discharged' 11 

• 

· In view of the opinion set forth in Winthrop, the decisions of the 
Boards of Review to the effect that words connoting dishonor in a sentence 
of· dismissal of an officer :inay be disregarded as superfluous. and the 
holdings ·or this office that "dismissalu and "dishonorable discharge" 
are legal equivalents insofa.t.as they preolude receipt of benefits under 
acts requiring separation from the service under honorable conditions. 
the Boa.rd of Review believes that no substantial right of accused in 
the instant case has been p~~judiced by_ the form of his sentence and that 
the sentence. though inappropriate. is in all respects legal. . 
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7. Attached to the record of trial is a letter written by accused 
to the Commanding General. Mobile Air Service Conmiand. and dated 16 
February 1944. in which the accused cla.illlB that due to incompetence on 
the part of the court reporter. his testimony is not accurately set forth 
and that his .rights are thereby prejudiced. and in which he proceeds to 
give his own version of the facts. ,A oa.reful reading of accused's letter 
and a. comparison of it wi tit his testimony in the record shows no variance 
which would.justify any different conclusion upon the part of the Board 
of Review. · · 

8. War Department records show that accused is 29 years of age and 
singl~· He attended the University of California for two and one half 
yearsl..but did not graduate. He serTed in the California National Guard 
from April 1934 to July 1940. He was inducted into the Army of the United 
States on 16 April 1942. and was discharged therefrom and commissioned a 
Second Lieutenant. Quartermaster Corps. on 12 February. 1943. upon gradua
tion from The Qua.r~ennaster School. ~p Lee. Virginia. 

9. The. court was legally constituted. and had jurisdiction of the 
·per·son and the offense. No errors injuriously affecting the substantial 
rights of accused were committed during the, trial. In the opinion of the 
Board of Review the record of trial is legally sufficient to support the. 
findings of guilty as approved by the reviewing authority. and the sentence. 
and to warrant confirmation thereof. Dismissal is authorized upon convio
tion of violation of Article of ¥,ar 61. 

Judge Advocate. 

- 8 -



(237) 
1st Ind. 

War Department, J.A. G.O., 2 6 APR 1<J44- To the Secretary of War. 

1. Herewith transmitted for the action of.the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Donald L. Maurer (0-1588146), Quartermaster Corps • . 

2. I concur in the opinion of the Board of Revi·ew that the record 
of trial is legally sufficient to support the findings of guilty asap
proved by·the reviewing authority and to warrant confirmation thereof. 
I also concur in the opinion of the Board of Review that that part of 
the sentence which imposes dishonorable discharge, while inappropriate 
-in the case of a commissioned officer, is not an illegal sentence. I 
believe that the ends of justice will be served by confinement for one 
year. I therefore reoonunend that only so muoh of the sentence be con
firmed as provides for dismissal and confinement at hard-labor for one 
year;·that the United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, be designated as the· place of confinement, and that the sentence 
as thus modified be carried into execution. 

3. Consideration has been given to a letter dated 30 January 1944, 
written by accused

1 
to the President; a letter dated 16 February 1944 to 

the Commanding General, Mobile Air Service Command; a letter dated 22 
February 1944, to The Judge Advocate General; and a letter dated 25 
February 1944, to the President, the latter forwarded by the Honorable 
John H. Tolan, Member of Congress, in which letters accused claims that 
the record of testimony is inaccurate, and in whioh letters he gives his 
own version of the incidents constituting his offense and requests a new 
trial. · 

4. Inolosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the recommendation hereina.bove made, should 
suoh action meet with approval.• 

~-Q_.~ 

J,trron c. Cra.IOOr, . 
Ml.jor General, 

7 Inols. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Draf't of 1tr.- for 
sig. Seo. of War. 

Incl.3-.For:D'.! of Ex. action. 
Incl.4-Ltr. acc'<l to Pres.,1-30-44. 
Inol.5-Ltr. acc'd to CG, 2-16-44. 
Inol.6-Ltr.aoc'd to JAG, 2-22-44. 
Inol.7-Ltr. acc'd to Pres.,2-25-44,· 

forwarded by Hon. John H. Tolan. 

(Only so much of sentence confirmed as provides for dismissal. 
G.C.M.O. 306, 17 Jun 1944) 
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WAR DEPA.R'l'llENT 
Arm::!: Service Forces 

In the O!i'ice o! The Judge Advocate General 
(239)Washington, n. c. 

SPJGQ 
CM 2499t$ -'7 MAR 1944 

UNITED STATES ) 20TH ARMORED DIVISION 
) 

v. ) Trial by G.c.:u:., convened at 
) Camp Campbell, Kentucky, 1 and 

Second Lieutenant BURTON J. ) 2 February 1944. Dismissal. 
GIBLIN {01018'+19), cavalry. )

. . 
OPINION of the BOARD OF REVIEW 

ROUNIS, HEPBURN and FREDERICK, Judge Advocates . --·---- -------
1. The Board of Review has examined the record of trial in the 

_case o! the o!!icer named above and submits this, its opinion, to The 
Judge Advocate General • 

.2. The accused was :tried upon the i'ollowiDg Charges and Speci
!1cations1 

CHARGE Is Violation of the 95th Article o! war. 

Speoi!ication: In that 2nd Lieutenant Burton J. Giblin, 
Troop •:81' 1 33rd Cavalry Reconnaissance Squadron, 
Mechanized, did, at Camp Campbell, Kentucky, on or 
about Z7 December 194.3, with intent to deceive Captain 
Harold M. McLeod, Assistant Inspector General, 2oth 
Armored Division,· officially state to the said Captain 
McLeod, that the sum of seventy dollars ($70.00) was paid 
the band for the dance of the Provisional Regiment, 14 
December 1943, at Bowling Green, Kentucky, which· state
ment was known b;r the said Lt. Giblin to be untrue, in that 
seventy dollars ($70. 00) was not paid said band nor 8IJ;f 
.sum approximating seventy dollars (f,70.00). 

CHARGE Ila Violation o! the 96th Article of war. 

Specif'icaticn l: In that 2nd Lieutenant Burton J. Giblin, 
Troop •s•, JJrd Cavalry Reconnaissance Squadron, 
Mechanized, with intent to defraud First Lieutenant 
Richard M. Raley, custodian ot the Battalion F\md of' 
the 413th Armored Field Artillery Battal.ion, did, a't 
Camp Campbell, Kentucky, on or about 15 December 194), 
unlawfully pretend to the said Lt. Raley that the 
expense of' a dance or the Provisional Regiment, 2oth 
Armored Division, at Bowling Green, Kentucky, at which 
the Armored Infantry Band played was ninety-five dollars 

. ($95.00), well knowing that said pretenses were false, 
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in that said sum was about twenty-five dollars ($25.00) 
in excess of the actual expense of the dance, and by 
means thereof did fraudulently obtain from said Lt. Raley 
a check on the above described B~ttalion Fund for ninety
tive'dollars ($95.00) payable t9 the .Armored In!antry 
Band. 

Speci!ication 2: (Finding ot Not Guilty). 

He pleaded guilty to Charge I and its Specification but not guilty to 
Charge II and its Specifications. He was fou.'ld not guilty of Speci
fication 2, Charge II, and guil.ty of·a11 other Charges and Specifications. 

' No evidence of previous convictions was introduced. He was sentenced 
to be dismissed the service. The reviewing authority approved the 
sentence and forwarded the record of trial for action under Article of 
War 48. 

3. The competent evidence ot record for the prosecution may be 
summarized as follows: · 

On the night of 14 D3cember 1943 a-dance was held in Bowling 
Green, Kentucky, for the Overseas Provisional. Regi.?fient, 20th Armored 
Division. Music !or the dance was supplied by the Armored Infantry 
Band (R. 19). T'ne members of the band were transported from Camp 
Campbell to Bowling Green. by Government vehicle. They left camp 
shortly- after noon of 14.~cember 1943 and arrived back at camp at 
approximate~ noon of 15 December 1943. They spent the remainder of 
the night of 14 October, after playing for the da,nce, at a hotel 1n 
BO'lfling Green (R. 19). One meal was eaten in Bowling Green before the 
band played for the dance, and the members of the band paid their 
own expenses (R. 21-22). They had agreed to do this if parmitted to 
stay overnight ( R. 23). 

Accused, as Special Service Officer of the Prov_sional Regiment 
(R. 7) was in charge of arrangements for the dance. He personally 
arranged for the services of the band and for additicnal. entertainers. 
He !irs:t broached the subject of having the Armored Infantry Band pl~ . 
for the Bowling Green dance to First Lieutenant Herman Van Sickle, 7oth 
Armorec;l Infantry Battalion, 1n charge of the band, sometime ear4'" in 
November. 1Vhile no agreement was then reached with reference to having 
the band play :for the dance' in Bowling Green, arrangements were made 
to have it play for a dance at the camp (Campbell). The question of 
charges to be made for the band was also discussed and Lieutenant Van 
Sickle informed accused that a charge of three dollars per band member 
was the customary charge. This would Qrdinarily aggregate approximately" 
.forty-five dollars, depending on the number of band members who actual~ 
per.formed. He further adTI.s~d accused that no extra charge was made 
for playing away from camp provided transportation waa furnished. Ac
cused did not confer rlth him again with reference to having the Amored 
In:fantry Band play for the dance in Bowling Green, but Lieutenant van 
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Sickle uaumed accused aust have ·phoned to scaa one else 1n his otfice 
about the natter because his calendar was later marked to shOII' this · 
engagement and the band members knew about it. Lieutenant van Sickle 
was succeeded as officer in charge of the band bJ' Second Lieutenant 
Gene o. Bogarclus ton.rd the end of November or about the first ot 
December. . 

Lieutenant Bogardus testilied that arrangements tar the presence ct 
the band at Bowling Green i,ere not made 'With hill, and he knew notbing ct 
them 'Until the dq follcnring the dance when accused ga.n h1a the cheok 
tor $9S.OO discussed later herein. (R. 20) Hoover, Lieutenant Bogardu 
was 1D attendance at tbe dance, and during.the course ct.the eTening 
loaned accused i'ive dollars (R. 20). '?hirtMn ~rs ot the Araored 
Infantr;r Ban.d pl~d !or the dance at Bowling Green on the night ot 
14 December 1943 (R. 21). · · 

The expenses of this dance were to be paid with canp81J1' or battalion 
funds belonging to the members of the Provisional Regiment, or 1n which 

· they were entitled to share. These funds ware derived .traa Post Ex
change diTidends which nre paid while the members of the Provisional 
Regiment were attached, unassigned, to the 413th Field Art1lle17 
Battalion; and the !unds were being administered b)r the 413th Field 
Artil1817' Battalion (R. 17). 

At the instigation of .accused, First Lieutenant Richard lL Ralq, 
custodian of the Battalion Fund of 413th .Armored Field .Artille17 
Battalion, and lfhile acting 1n his 6:f!icial capaeit7 as such., ma.de and 
delivered to accused., on 15 December 1943., a cheek !or $95, pqable to 
the .Armored Infantey Band. .Accused had told him •that the .Armored In
!antey Band was going to plat at a dance to be held b7 the o. s. Pro
Tisional Regiment and that the bill would be $95•. Rale7 did not know 
when the dance was held, and was unable to remember whether accused 
told him ,mether the dance had been held, or was to be held 1n the 
future. Accused did infom him. that the dance had been., or was to 
be, held in BO'ft'ling Green, Kentucky' (R. 16). He did not ask accused !or 
an itemized statement of the payments to be made out of the ninety-tiTe 
dollars, but he did understand there was to be a •breakdown• or ap
portionment of it., and that it was to be used 1n paying other expenses 
ot the dance as well as paying tor the band (R. 17). 

Accused took the ninety-five dollar check together with a receipt, 
prepared by Lieutenant Raley- at the time he issued the eheok, to 
Lieutenant Bogardus ( officer 1n charge of the Armored Intantr;r Band), 
and asked if the latter could cash it. Lieutenant Bogardus cashed it, 
and returned $45 o! the money to accused. Bogardus did not then lcnow 
tor what price the services of ;the band had been secured, but &eeused 
told hi.a to take out $45 fran this mone7 i'or the band and also the 
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tin dollars wbich accused. ond. hiJa tor & persanal loan {R. 20). Lieu- . 
tenant Bogardus signed a receipt to the cutcdiaa or .the tuncl upoa llhich 
the. check was dran. tor the ent1.n $95 (R. 20J Pros.· ~. 3). He also · 
perscmally paid the band, giving each member 13.50. He Babsequo~ 
received a receipt· tor $25 tram the other entertahlef•, which indicated 
thaj. the7 had receiTed that UMnmt troa accused (B. 23J. Accused 

· tailed to account tor the Nrn&1D1ng $20, but. Ul>°-!l one oceuion sub-
. sequent]J' told Lieutenant Bogardus that he (accused) would have to t.ake 

the mone7 out o! his pocket and gin it to b:1m (Boprdua) tor the :mals. 
eaten b)' the band while oa the trip, but he ~d not state definite~ be 
intended- to do that (R. 23). · · · 

Subsequent to the dirlsion ot the $95 as -abon eet out (exact 
date not shown), accused intormed Lieutenant Bogardus that he understood 
that an investigation was ~out to be made o! the expenses ot the dance, , 
and asked him it he would state that he had rece1wd from accwsed.$70 . 
instead or $45 for the band; adding that he would trT to get it straightened. 
out later (R. 21). Lieutenant B~gardus agreed to do this as an acccmmo-
dation to accused (R. 26). · 

In the process of investigating expenditures of the o. s. Provisional 
Regiment,·pursuant to a directive from the counand1ug general o! the 
20th Armored Division, captain Harold l!. McLeod, assistant Inspector 
General, 20th .Armored Division, ai Z7 December 194.3 examined accused 
about the disposition he had made of the $95 in question. Accused, 
under oath and having had his rights under-4. 24 explained to him, 
at first stated that he had paid the orchestra""$'70 and had turned over 
the rerna1n1ng $25 to a Private Theile tor payment to the other enter
tainers (R • .31-32). After.a !ew more questions· and after having been 
shown a statement. that Lieutenant Bogardus had made (not shown 1D this 
record), accused retracted the foregoing statement and admitted that 
Lieutenant Bogardus had returned $45 of the $95 to him, and that he 
still owed the band $20 tor their meals • .,.He further represented that 
while Lieutenant Bogardus had received the $5 which he (Bogardus) 
·thought was in payment or the personal debt owing him b;r accused, ac-
cused intended that the whole $50 go to the.band. He al.so stated that 
he had no particular basis for arriving at the $20 for meals - he •just 
figured $20 should cover the 14 men. The;r had 'breakfast and their supper". 
He denied any intention to defraud an;yone; acknowledged as the major 
mistake o! his lite his failure to tell the band or his intentions to 
pq for their meals; represented that he had spent more than $20 or his · 
personal funds.in making preparations tor the dance; that he had recen~ 
lost his clothing in &,fire and had had to replace it; that he was broke, 
with Christmas approaching; · that he thought he could withhold the $20 
and pay the men later; and that he had used it to purchase Christmas 
presents for his wii'e (R. 3.3; Pros. Ex. 4). 

In addition to the foregoing, introduced as a transcription of 
shorthand notes taken at the time, the prosecution introduced in · 
evidence two signed statements made b;r accused, one on 28 December 1943 
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(Proa. Ex. 5) and~ other on 23 January 1944 (Pros. Ex. 6). In each 
of these accused represented that the $20 was to be paid the band tor 
meals eaten in Bowling Green, but, due to his shortage ot funds re
sulting from conditions as above detailed., and b:1.s inability to 
collect money be bad loaned, he ba.d made use ot the money tor hie• 
persODal. ends, intending to pq it back later. 

4. Evidence for ·the de!ensea · 

SW! Sergeant.Thomas J. Monaghan, one of the entertainers &t the 
dance, testified that when arrangements were being mads a few dqs 
before the dance, accused told him th.at he would be paid. Upon die_. 
cla1m1ng a:rr:y desire £or pay, Monaghan was in!orm.ed that his expenses 

. for meals and hotel would be paid. Accused made similar otters to 
. all or the entertainers engaged. Witness did not know what arrange
ments were made tor paying the orchestra. He received three dollars 
from Private Theise after he returned from Bowling Green (R. 51). 

It was stipulated that U T/5 Jerome J. Theise were present 
in court he would testify' under oath as follows: •He was contacted. 
by- Lieutenant Burton Giblin to arrange for a special enterWnroent 
group for the dance of the Provisional. Regiment at Bawling Green, . 
Kentucky, l4 December 1943. About a week before the date of the dance, 
'Witness asked Lieutenant Giblin about dinners tor the group, since 
they- intended to start early, about 16001 for Bowling Green. Lieu
tenant Giblin replied not to worry- about dinners because he would 
take ea.re. of· 1 t, he ba.d a whole crowd to take ca.re of. The band 

, was leaving sooner than. Theise' s group. By the •whole crowd'., witness 
· took Lieutenant Giblin to mean the band,.• 

Accused, having been advised or his rights, elected to be sworn 
as a witness in his own behalf. His ·testimony was, 1n substance, as 
followsa 

He was in charge or all arrangements for the dance to be given in 
Bowling Green, including the procurement of the.da.nes hal.11 orchestra., 
extra enterta1mnent, attendance of girls, and refreshments. He made 
three trips to Bowling Green in his parsonal. car on occasions when he could 
not procure government ccmveyance. .lt a regular Division Special Service 
Meting held on approximately the 7th or 8th of December, he told T/5 
Theise that he (accused) would take care of the meals tor the entertainers 
and the orchestra. Based upon his earlier conversation nth Lieutenant 
van Sickle, ·he rated the base pay- for the orchestra. at $45. He allowed 
$3 each tor the entertainers and $10 additional for their meals. He 
intended to also take care of the meals or the band and; upon a 'comparison 
of numbers and meals eaten, concluded that $25 would be a fair allowance 
!or the band. He made these decisions the day after the dance. He in
tended to pay- the $70 to the band at the same time that he received the 
check tor $95 .fram Lieutenant Raley-. However, after obWn:Jng the check, 
he undertook to collect $25 from a Lieutenant Murpey, who was indebted 
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. . . 
to h1a personall7 for t.h,at amount. Fa.U1ng ill tbi•, and bliDg 1dth°'1t 
fund.a, he ccm.cluded to 1dthhold $20 temporarl.17, and applied 1t to h:I.• 

. om ue. The o. s. Pron.•icn&l Regiaent disbanded two d&ya later ad 
he, &8 Special Serrlce Officer had to account !or mt1D,lf7 dram frca the . 
parent organization. At this time, also, there had been repcrted to tba· 
Inspector General• a Department an alleged overcharge of $10 tor tbe · 
hire of a bus tor a dance held 1n November {nbject :matter of Speo1t1o
atim 2, Charge II). (R. 53-55, 60-62). He and the .lrllOred Rag:1.ment . 
Band $20, and wanted to pq it. and wu ill a position to pq it, but· 
did not pay- it becau~ the Division Inspector General bad inat.ruoted 
him not to (R. 66). · · 

· .Among other expen~s that accrued in connec·tion with the dance : 
,wre $35 for t.he dance hall and $30 to a bus compan;r for conveying gh'.la 
from Russeltllle (R. 53). 

Before accused appeared as a w1tnesa during the ~speotor '• ilnest1-
gat1on, Lieutenant Bogardus informed hill that he (Bogardus) had. repre
Nnted to Captain McLeod, 1n an informal discussion,; that accused had. 
paid the band $70 (R. 54). Accused told Captain McLeod that he had paid. 

· the band $70. Wit.bin tin minutes atter making the statement, upon 
being shown a statement made b,- Lieutenant Bogardus that he had cmly re
cebed $45 !or the band, accused corrected his st&tellent to the Asaiatant 
Inspeotor General (Ii.: ·55). • . 

5. Captain McLeod had an official status; was otfi~ engaged.· '"' 
in the line ot his "duties, and was making· a legal inTestigation under 
proper authority' at the tine he was questicming accused on Z7 December 
1943 regarding the dispositim that had been made of the ninety'-tive 

. dollars. While being so questioned, accused, while under oath, stated 
· to captain McLeod1 as alleged 1n the Speci.tication·of Charge I, that he 
, 'pa.id the Armored Infantry- Band seYent7 ot the ni.Mty'-fin dollars tor 

playing at the Bowling Green dance. That this statement ,ras false and 
· wu known by accused to be false at the time he :made it is clearl7 shown 

b;r the evidence. It was admitted b;r accused while testitying as a 
witness in his own behalt•. The statement was obviously made rlth the 
intent to deceive, accused hoping therecy to prnent discove:ey of h1a 
mishandling ot the funds. Accused bad sought in adTanoe - as he be
lieved, with success - to enlist the aid of & tellow officer in carrying 
out the plumed deception. It was only atter he had been ccm.tronted by 
evidence showing that this fellow officer had.failed to· cooperate u 
expected that accused admitted that he had.paid the band not exceediDg 
$50, and had used $20 of the mcmey for his om private purposes. 
The fact that accused mq- have corrected his false statement under 
these circumstances - after' the offense was complete - cannot operate 
as a def'ense. The making ot the false.statement under the circumstances 
·shown const1t:uted a violaticn ot Article ot War 95 ["cv. 15370.3 (1922), 
Dig. Op. JAG, 1912-40; sec. 453 (l8.l7; and the evidence, taken 1n 
conjunction with ac_cused•s pleas of guilty, amply sustains the :tindings. 
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Specification l, Charge II, charges, in substance, that accused 
fraudulently obtained the $95 check from Lieutenant Ral.e7 by unlawful.11' 
and knowingly making the false representation to hill that the expense 
incident to the band and entertainers who performed at the dance. •ounted 
to that sum, when, in fact, it amounted to ~ sevent)" dollars. 

Accused contended that when he told Lieutenant Raley the expense 
amounted to $95, he had the then present intention ot using the contro- . 
versial $25 to pay tor. meals eaten by members of the. band while in Bowling 
Green, but attar receiving the check, he conceived the idea, and concluded 
to use a portion of the mone7 temporarily. If accepted as true, th1• 
theor,y might change the technical nat.ure of the offense com:oitted, ~ut 
it would not alter the :f'act that au o.t:f'ense was conmitted·. There is, 
however, no evidence in the record, of appreciable probative value, to 
corroborate accused in his contention. On th• other hand, a variet)" of 
circumstances combine to refute it, and to warrant the conolusicm that 

· · accused deliberately exaggerated the amount nHded to pq the expenses ot 
the dance in order to procure for himself the exceu. 

Accused· had not contracted to pay tor meals eaten b,r members of the 
band, and there is no evidence of record tending to show that the band 
members expected him to do so. They had agreed to pay their own expensea 
if' permitted to stay overnight in Bowling Green. Accused did not tell 
the band :members or any representative of the band, either before or attar 
the dance, that he was going to pq for their meals. He did not mention 
to Lieutenant Raley .that a:ay portion of the $95 was to be used to reimburse 
band members for their meals, but apparently left, hill under the imprH1SiC111 
that all of the money was required to pq definite and :f'ixed obligations. 
Within a few minutes attar the check was delivered to accused, Lieutenant 
Bogardus ·cashed it, and accused told him to retain only $45 tor the band. 
He did not suggest to Lieutenant Bogardus that there would be any .tuture 
additiollal paymant to the band for meals. So far as the record discloses, 
the only amounts paid by accused to either the band or the other enter
tainers were those amounts that had been more or less de.f'initely determined 
and agreed upon in advance. Furthermore,. immediately &:f'ter the check was 
cashed, accused began to make application of the excess, over fixed.· ob- . 
ligations, to his own private uses by instructing Lieutenant Bogardus to 
withhold five dollars in payment or accused's personal debt to him. Accused, 
admittedly, was in need of money, and made use of $20 ot the $95 to pur
chase Christmas presents for his wife. 

These facts and circumstances lead almost inescapably to the con,;. 
clusion that at the time of representing to Lieutenant Raley that the 
expense or the band and entertainers was· $95, accused intended to use the 
$25 excess over fixed obligations for his own purposes. These facts 
were amply sufficient to justify the court in rejecting the explanation 
given by accused in his confessions and while testifying as a witness 
at the trial, and to sustain its findings. 
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6. War Department records disclose that this officer is 'Zl years 
ot age and is m&.ITi.ed. He graduated from high school but has attended 
no college or uniTerdty. Before entering the .A:nq he worked as a 
press foreman tor a comp~ manufacturing watch cases, and as a sales
man tor a shoe store and an oil comp~. Accused was a member Qt the 
Naticnal Guard from 19.3.3 to. 19.36, . and was inducted into the service 
on .31 October 1942. He was commissioned a temporary second lieutenant 
in the Arrq o! the United,States on 5 June 194.3, ai'ter having attended 
The .Armored Force School, Fort Knox, Kentucky, and entered upon active 
duty the_ same date.· 

7. The court was legall,3' constituted. No errors injuriousi,
af'tecting the substantial rights of the accused were conmdtted during 
the trial. In the opinion o! the Board of Review, the record ot trial 
is legally sufficient to support the findings ot guilty and the sen
tence, and to warrant confirmation ot the sentence. A sentence of 
dismissal is mandator,r upon conviction ot violation of Article o! War 95, 
and is authorized upon conviction of violation ot Article ot war 96. 

Judge Advocate 

Judge Advocate· 

Judge Advocate 
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1st Ind. 

war Department, J .A.G.O., 25 MAR J94.t To the Secreta?"J of war. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Burton J. Giblin (0-1018419)., cavalry. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
the sentence and to warrant confirmation thereof. I recommend that 
the sentence be confirmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a fo:r:m of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet vdth approval. 

~~.~~ 
1:ryron C. Cramer., 

Major General., 
The Judge Advocate General. 

3 Incls. 
l - Record of trial. 
2 - Dft. ltr. sig. of S/W. 
3 - Form of action. 

(Sentence confirmed but execution suspended. G.C.M.O. 238, JO M:l.y 1944) 





WAR DEFARTMENT 
J..rr,;y Service Forces 

In the Office ot The Judge Advocate General 
Waahington, D. c. 

(249)SPJGV 
CK 249971 28 MAR I~ 

UH IT E'D ST .l TES .lRMY AIR FORCF.S 
WF.STFRN TECHNICAL TRAINING comwm .,.. Trial b7 G.C.M., convened at 

Wichita Falla, Texas, 8 Febl'UU7 
Second Lieutenant RICHARD 19/J.. Dismissal and total 

l 
W. LEPW (0•649815), Air torteiturea. 
Corps. l 

OPINION ot the BOARD OF REVI!I 
TJ.PPY, KIDNER and-HARWOOD, Judge Advocates 

l. The record ot trial in the case ot the otficer named above baa 
been examined by' the Board ot Review ~- the Board submits this, its opin-
ion, to The Judge J.dvooate General. ·· 

2. The accused was tried upon the following Charge and Speciticationat 

CHARGEs Violation ot the 93rd Article or War. 

Specification ls In that Second Lieutenant Richard W. Leple7, 
62nd Base Headquarters and Air Base Squadron, Sheppard 
Field, Wichita Falls, Texas, did, at MacDill Field, Tampa, 
Florida, on or about 5 December 1943, teloniousl7 embezzle 
b7 fraudulentl7 converting to his own use money-, of the 
value of' $20.00, the property ot Statt Sergeant Robert 
II. Read, entrusted to him by the said Stat£ Sergeant 
Robert M. Read tor repayment of loan made to Start Sergeant 
Robert M. Read by' American Red Cross at Moses Lake, 
Washington, on 1 November 1943. 

Specification 21 Same form as Specirication 1, but alleging 
Sergeant Otis E. Hoover, Jr. to be the owner or-the money 
embezzled. 

Speoirication 31 Same form as Specification 1, but alleging 
Corporal Edgar L. Foster to be the owner or the money 
embezzled. 

Specitication 4: Same rorm as Specification 1, but alleging 
Starr Sergeant William F. Ryan to be the owner or the 
money embezzled. · 

Specification 5: Same form as Specification 1, but alleging 
Sergeant James J. Lambros to be the owner of the money 
embezzled. 

Specitication 6: Same form as Specitication 1, but alleging 
Start Sergeant Roy M. Hewitt to be the owner of the money 
embezzled. 
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He pleaded not guilty to and was tound guilty ot the Charge and all Speciti
cations. There was no evidence ot previous convictions introduced. He was 
sentenced to be diSllissed the service and to torf'eit · all pay and allowances 
due or to become due. The reviewing authority' approved the aentence and 
f'onrarded tha reco~ ottrial tor action under Article o! War JJj• 

. 3. The evidenci:tor the prosecution is subatanti.al.4 aa tallows: 
' '·· 

It waa stipulated ~spectively' as to each that it St.aft Sergeant . 
Robert K. Read, Sergeant otis' E. Hoover, Jr~, Corporal Edgar L. Foster, 
Start Sergeant William F. Ryan, Sergeant James J. Lambros and Stari' Sergeant 
Roy M. Hewitt were present am sworn as a witness each would testify under 
oath that his organization, B-17 Mobile Training Unit Ho. 7, was on ·duty at 
14oses Lake, Washington Army 11r Base on 1 November 1943. That the Red Cross 
at Moses Lake loaned each of them $20 on 1 November 1943 and the accused as 
colllllla?lding of'ticer signed each application. On 5 December 1943 the Mobile 
Training Unit No. 7 and each ot these soldiers .was at MacDill Field, Tampa, 
norida. At this f'ield each or the witnesses turned OYer to accused $20 out 
o! his pay check, which was to be paid to the Red Cross at Moses Lake in 
settlement ot the debt Olred by the witness as above-mentioned. No receipt 
was requested or given, and accused told each ot the witneesea the reason he 
wanted the $20 paid to him was to enable him to repay the loan and thus be 
relieved of' kll responsibility (R. 7-12). 

Without' objection, a COPY' of' a telegram •ent to the Field Director 
or the Red Cross at Drew Field, Tampa, norida from the Field Director ot the 
Red Cross at Moses Lake was received in evidence (R. 6; Pros. Ex. 1). This 
telegram was as follows: · 

"RETEL CPL FCSTER SGT LAMBROO S/SGT READ 

TWENTI DOLLAR LOANS MADE NOVEMBER FIRST 

NO PAIMEN'l'S MA.DE AT THIS BASE" 

. Without objection, a statement voluntarll;r made by accused to Major 
lfllliam H. Cobb, the investigating officer in this case, was received in evidence 
(R. 11+; Pros. Ex. 2). This statement f'ul.l:r corroborates the tacts set forth in 

- the stipulated testimony of the eix enlisted men as heretofore set out, and in 
addition states: • 

"***I was under the impression that as I had signed the appli
cations, I was respondble for their repaY1118nt. Therefore, at 
MacDill Field, Tampa, norida, when the men received their p8.1' 
cheek from Denve~ I requested that they pa;y me and I would pa;r 
the Red Cross. .At.. the time I received the money from the men I 
had every intention,,:ot turning it over to the Red Cross. Th• 
money was paid me_ in the late morning, and I decided to go to · 
mess tirst and take. care ot it atter dinner. At the time I also 
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had money ot my own in 'lffY' wallet. A!'ter eating at the club I 
went to the game room, saw a poker game and decided to get in. 
At that time I had no intention or using azcy- other than m:/' . 
money• .Af'ter playing for awhile I lost ali or my money and tor 
some· unknown reason used the Red Cross mohey to try to win back 
my losses. The result was that I lost all the Red Cross money. 
Then I tried to bo~ow enough to repay the Red Cross money and 
railed. 

"However, on z:J December 1943 I was able to pay two of the 
loans. They were credited to S/Sgt•. Roy M. Hewitt and Corporal 
Edgarg L. Foster. I have in my po~session the receipts for those 
payments. Also before leaving Drew Field tor Sheppard Field (the 
unit had been transferred from MacDill to Drew around the middle 
or December) I went to the Red Cross Director and explained to hill 
exactly what happened and showed him a plan which he approved for 
repayment or the balance. He also instructed me to.write him after 
arriving a,:!c Sheppard and finding out what the disposition or my_ 
ca,te fcas§/ would be so he would know which man would receive c~dit 
when each payment arrived. , ·, 

"I have been in the Army Air Corps for-four (4) years and 
five (5) months, having enlisted August 24, 1939. I have been 
commissioned since January 18, 1943. Never in that length or time 
have I ever been in trouble. My honorable discharge as an enlisted 

· man shows ~xcellent character. 

"I am married and have a daughter eight months old. 

"For these reason-I am hoping and begging for another chance 
to prove my value to the service and a chance to repay my debt. 

"I have carefully read and fully understand the foregoing 
statement. No force or threats have been made to me, neither have 
there been any promises of clemency or immunity made in order to 
obtain this statement, but I do voluntarily and willingly make the 
same, knowing that_ it can be used against me. " 

4. For the defense: · 

Accused at his own request was sworn as a witness in his own behalf 
(R. 15). His testimony was substantially the same as set forth in his state
ment given to the investigating officer (par. J, J.lmI!). 

In addition, during examination by the court, he stated that around 
the 15th or December 194.3 one of his staff sergeants asked him if he bad 
paid the loan, and he had replied "yes", as he was afraid that if he answered 
"no" he would get himself in a worse jam than he was in (R. 30). The sergeant 
checked with the Red Cross and found the loans bad not been paid, and accused 
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was then questioned by an Intelligence officer (R. 31). 
. . 

On 29 December 194.3 he received a payment ot $60 !or per diem. 
He used $40 to pay two ot the loans, the payment being made to the Red Cross 
at Drew Field, Tampa, norida on 29 December 1943 (R. 23; Det. Ex. A). On 

February 1944 he paid the remaining four loans to the Red Cross at Sheppard 
Field, Texas (R. 20; Def'. Ex. A). Charges had been preferred when he paid 
the last four loans (R. 25). . · . 

5. The evidence thus shows that accused received at LlacDill Fie_ld, 
norida, $20 from each of six enlisted men to be used for the purpose of' 
repaying loans in that amount made to the respective enlisted men by the 
Red Cross at Moses Lake ~Air Base, Washington. He went to the Red Crose 
office at .14acDill Field to pay the money and finding it crowded decided to 
eat lunch at the Officers' Club and attend to .the matter after lunch. At 
the Officers' Club he engaged in a poker game and lost $,40 of his own money 
and on the epur of the moment and 1n an effort to recoup his losses he used 
and lost all of.the money turned over to him for the payment of the Red Cross 
loans. On ~ December ·194.3 he paid two of' the loans out of a. $60 per diem 
allowance he had received, and on 1 February 1944 pa.id the remaining four 
loans out of his salary check received on that day. He was under court
martial charges at the time these last four:loans were pa.id. The evidence 
establishes beyond all reasonable doubt that the accused was guilty or the 

'~Charge and all Specifications. 

6. Data on the charge ·sheet shows the accused to be 24 years of age. 
He enlisted in the Air Corps 24 August 1939 and was coimnissioned second 
lieutenant, A'-:1" Corps, in the Army of the United States, 18 January 1943. 

7. The court was legally constituted and had jurisdiction of the 
person and subject matter. No errors injuriously affecting the substantial 

.rights .or the accused were committed during thf! trial•. In the opinion ot 
the Board of Review the record or trial· is .,l$gally sufficient to support 
the findings or guilty and the sentence and to warrant confirmation of the 
sentence. Dismissal is authorized. upon conviction'or a violation ot the 
93rd Article of War. · ' 

' ··( 

, ~ ?/.~. Judge .Advocate, 

,';bk }l(;;;-13.:. :Judge .Advooate, 

~............______...._·,.,.~-~"'·..i,:..;:;...;;...-'---' Judge Advocate.... 
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SPJGV 
CM 249971 

1st Ind. 

l·· APR 1944War Department, J .A.G.O., - To the Secretary of War. 

1. Herewith transmitted for the action or the.President are the 
record of' trial and the opinion of the Boe.rd ot Review in the case ot 
Second Lieutenant Richard W. Lepley (0-649815), Air Corps. 

" 2. I concur in the opinion of the Board ot Review that the reQord 
of' trial is legally sufficient to support the findings of guilty, to sup
port the sentence and-to warrant confirmation of the sentence. In view 
of' the unusual circumstances of this case, accused's previous good record 
and the fact that complete restitution was ma.de prior to trial, I 
recommend that the sentence be confirmed but that the forfeitures adjudged . 
be remitted and that the execution of the sentence as thus modified be. 
suspended during good behavior. 

3. Inclosed are a draft or a letter for your signature, transmitting 
the record to the President for his action, and a fQrm of Executive action 
designed to carry into effect the foregoing recommendation, should such 
action meet with approval. , 

Myron c. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft. ltr. for sig. 

Sec. or War. 
Incl.3-Form of action. 

(Sentence confirmed but forfeitures remitted. Execution suspended. 
G.C.M.O. 240, 30 i~y 1944) 
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Tl7.R JEl)A...•l'EBJT (255} 
Anny Service Forces 

In t,he Office of The Judge Advocate General 
11ashington D. C. ~ 

SPJGK 
CL1 24999.3 ·6 APR 19« 

U N I T ~ D S T A T E S ) 103D IlIFANT!lY DIVISION 
) 

v. ) Trial by a.c.~J., convened at 
) camp Howze, Texas, .31 January 

Second Lieuten~nt HERBZRT D. ) 1944. Dismissal, total for
YATES. (01316370), Infantry. ) feitures and confinement for 

) five (5) years. 

OPDUON of the BOARD OF REVII:.1V' 
LYON, HILL and A .. Judse Advocates. 1\1D?:EWS, 

l. The reco:c-d of trial in the case of the officer named above has 
been examined by. the Board of Review and the Board.submits this, its 
opinion, to '!he Judge Advocate General. · 

2. The accused -was tried upon the following Charges and Specifi
cations: 

CHAE.GE I: Violation of the 61st Article of rrar. 

Specification: In that Second Lieutenant HerbertD. Yates, Company 
F, Four Hundred and Tenth Infantry,·did, without proper leave, 
absent h:iJ'llself from his organization at APO 470, c/o Post
master, Shreveport, Louisiana, from about 23 October· 194.3, to 
about 24 November 194.3. 

CEA.RGE II: Violation of the 95th Article of War. 

Specification l: In that Second Lieutenant Herbert D. Yates1 Company 
F, Four Hundred and Tenth Infantry, did, at APO 470, c/o Post
~.aster, Shreveport, Louisiana, on or about 16 October 1943, vdth 
intent to defraud, wrongfully and unlawfully make and utter to 
Private John-D. Fitzgerald, Company F, Four Hundred and Tenth 
Infa'Iltry, a certain check, :in _words and figures, as follows, 
to wit: · · 

Alexandria, La. (?ct 16 194.3 No • 
FIRST N..\TIONA.L BANK, SA.INT JO, TE.US·. -

Pay to 
the order of __ __ __ _____ _____J_o_hn n...._Fi._t_z_:fi,_e_ra_l_d $,_l....,5_0_.o_o 

One Hundred and Fifty and no- - - - DOLI.ARS 

Signed:· Lt. Doyle Yates 
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and oy means thereo.r, did fraudulently obtain from the said 
Private John D. Fitzgerald, ()le Hundred and Fifty {$150.oo)· 
Dollars, lawful money of the United States, he, the said 
Second Lieutenant Herbert D. Yates, then well kn.owing that 
he did not have and not intending that he should have suffi
cient funds in the First National Bank, saint Jo, Texas., 
for the payment of said check. 

I>;ote : And ? additional Specifications., identical in for.n 11:i.th. 
Specification 1, except as to dates, payees and amounts., 
"Which are, respectively., as foll-0ws: 

Date of Check · payee Amount 

Spec. 2 (Finding or not guilty.) 
Spec. 3 15 Oct. 1943 cash 
Spec. 4 22 Oct. 1943 Washington-Youree Hotel Co •., Inc. 

. . Spec. 5 26 Oct. 1943 Washington-Youree Hotel co • ., Inc • 
Spec. 6 27 Oct. 1943 Washington-Youree Hotel co.,. me. 

. Spec. 7 8 Nov. ·1943 Nob Walter Garage 
Spec. 8 26 Oct. 1943 Palace Jewelry Company 

C}JAP.GE III: Violation of the 96th Article of war. 

Specification l: In that Second Lieutenant iierbert D. Yates Company
1F, Four Hundred and Tenth Infantry., did., at APO 470., c/o Post

master, Shreveport., Louisiana., on ov about 6 October 1943, 
.vrongfully borrow Ten ($10.00) Dollars, lawful money of the 
United States, from First Sergeant John S. Clark, CompanyF, 
Four· Hundred and Tenth Infantry. 

Note: And 5 addi+ional Specifications., identical in fonn with Speci
fication 1., except as to dates, lenders and a.mounts, which are, 
respectively., as follows: · 

Date of Loan Lender Amount· 

Spec. 2 3 Oct. 1943 Pfc. Chester J. Wilk 
Spec. 3 14 July 1943 Cpl. Charles G. 7fard 
Spec. 4 (Withdrawn by prosecution.) 
Spec. 5 4 A.ug. 1943 Sgt. Roland IJ. Marshall i10
Spec. 6 25 June 1943 T-5 Herbert u. Pierce. ;~10 

ADDITIONAL CHA.1--wE: (Finding of not guilty). 

Specification 1: (Finding of not guilty). 

Specification 2: {Finding of not guilty). 

Specification 3: (Finding of r.lot guilty). 
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Specification 4: (Withdrawn by the prosecution)~_ 

Specification ~: (Finding of' not guilty). 

_Specification 6: (Fihding of not guilty). 

Accused pleaded ·guilty to Charge I and its Specification, and not guilty 
to the remaining Specifications and Charges. Thw prosecution withdrew . 
Specification 4 of Charge III and Specification 4 of the Additional Charge. 
At the conclusion of the prosecution•s case the court granted the ·motion of 
the defense £or a finding or not guilty o:t Specification 6 of the Additional 
t:ha.rge. The court .found accused guilty o:t Charge I and its Specification, 
guilty of Charge II and Specifications 1, 3, 4, 5, 61 ?_and 8 thereunder, 
guilty of Charge III and Specifications 11 21 3, 5 and 6 thereunder, and· 
not guilty of Specification ·2, Charge II, and of the Additional Charge · 
and its Specifications. No evidence of previous convictions was introduced.· 
He was sentenced to dismissal, total forfeitures, and confinement at hard 
labor for ten years. ·The reviewing authority approved the sentence, re
mitted five years of ·the confinement, designated the United States Discip
linary Barracks, Fort Leavenworth, Kansas, as the place of confinement, 
and forwarded the record of trial for action under Article of war 48•. 

3. Accused is a second lieutenant, ca:npany F, 410th Infantry, 
stationed at camp Howze, Texas (R.11). 

Evidence offered by.the prosecution is as follows: 

Charge I and its Specification: Accused pleaded guilty to this • 
Charge and its Specification. He was absent without leave from his organi
zation, APO 470, c/o Postmaster, Shreveport, Louisiana, from 23 October 
1943 until he returned to his organization at camp.Howze, Louisiana; on 24 
November 1943 (R. 11, 12, 13., 14, 15., 40, 59; Fro~. Exs A, B). 

Charge II: ·an 16 October 1943, at APO 470, c/o Postmaster, 
Shreveport, Louisiana, accused wrote a check draffll on the Fir.st National. 
Bank, saint Jo,-Tex.as, in the amount of $150 which he gave to Private 
First Cl.ass John D.·Fitzberald, a member of his company, and asked him 
to hold a few days. Fitzgerald gave this check to his company commander. 
At the time the check was made out, the soldier testified, he gave ac
cused $40 which in addition to the amounts previously borrowed by the ac
cused totalled ~150 (R•. 18, 19; Fros. EX. C). T'ne Investigating Officer 
testified th.at accused stated to him that he had borrowed $150 from the 

· soldier and ngave him that check in payment for the cash".· "It was to·be 
held £or about a week or ten daysn (R. 42). This check was presented for 
payr.ient on 26 November 1943, and payment was refused because the account 
was closed (R. 24, 36). Since then the amount of tl50 has been pa.id to 
the soldier by the accused (R. 19, 20, 60). 

On 15 Octobir 1943 accused asked Friyate Anders D. Strandburg, 
a member of his company, to cash a twenty dollar check 1t.1ich he did; and 
accused received twenty dollars for the check. This check was also. drawn 
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on the First National Bank, Saint Jo, Texas (n. 21; Ex. D). At that 
ti.me they -...:ere at APO 470.,,c/o Postmaster, Shreveport, Louisiana., and 
the ·soldier planned to cash the check ".':hen he had time to go into to'l'lll. 
Hov,ever, he &ave the check to his company commander vlho said he was going 
to get the money (E. 21, 22). This check v1as presented for payment 
by the company corancnder for the soldier and the payment was refused 
by the bank on 26 November 1943 with a notation that the account ~s 
closed (R. 24, 36). payment of this ~20 was made three weeks prior to 
the date of trial(~. 22). 

The deposition of :llr. Alfred r~oper, Cor:J.ptroller of the Washington
Youree Hotel, Incorporated, was introduced into evidence (n. 24., 25; Pros• 
.Ex. F). This deposition showed in st:.bstance that on 22 October 1943., 
26 October 1943, and 27 October 1943, the ·;:;ashin6t0n-Youree Hotel., at 
Shreveport., Louisiana., cashed chocks for the accused in a~ounts of ~;20., 
t..25., and ,'.;;25 respectively, cirawn on the ?irst ii.:tional Bank, Saint Jo., 
Texas. These three checks were presented for payn1ent in the usual course 
of business and were returned marked "insufficient funds". They were 
again presented for payment on 3 November 1943 and again returned marked 
"insufficient funds". They were never honored for paymeni by the bank 
because accused rs account was insufficient to meet them C1. 26, 27, 28, 34, 
35; Pros. :&ics G, H, I). .kccused paid the hotel in full the amount of 
these checks by money order dated. 7 January 1944 (R. 61; Def. I:x. l). 

. 'ilie deposition of Nowell Walter., ovmer ·or Nob ·.0:alter Garage., 
was introduced into evidence by the prosecution (P.. 31., 32; Pros. Ex. L). 
The testilnony showed in substance that on 8 November 1943 the Nob walter 
Garage., at Dallas, Texas., cashed a check for the accused in the amount 
of ~o. This check ,vas presented for payment in the usual course of · 
business and was not honor~d by the First National Bank; Saint Jo, Texas, on 
"Which bank it was dravm (R. 32., 33; Pros. Ex. lf). Payment of this er.eek 
was refused by the bank because of "insufficient funds" (R. 36) but the 
money was paid by accused about thirty days prior to the date of trial 
(R. 33) • ..I 

. 1'he prosecution introduced into evidence the deposition of 
::.d.lton Goetschel, President of the Palace Jewelry Company, Incorporated 
(P... 29; Pros. Ex. J). Tnis deposition sho1red that on 26 Uctober ·1943 
the Palace Jewelry Company, at Shreveport, Louisiana, cashed a check for 
the accused, drawn on the first l{ational Bank., Saint Jo., Texas,; in '!..he · 
amount of (~50 for .-lhich the accused received merchandise of a value of . 
~JS,85 and .the balance in cash. This check -was twice presented for -pay
ment in the usual course of business and was returned marked "insufficient 
funds". It ·:.as never honored i"or payment by th.,e l7irst National Bank of 
Saint Jo., Texas. Accused by money order made full payment for this check 
the latter part of December 1943 (R. 30, 31; Pros. sx. K). Payi:1ent of 
this check ,ias refused by the bank bec.::.use of "insufficierit funds" 
(R. 35, 36). 

Lr. Sam c. ::oach:, Vice President and cashier ol· the First 
National sank, Saint Jo, Texas., testified in substance that he was the 
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custodian of the records of the bank. ]estated that the accu::.,ed opened 
an account on 25 August 1943 and that the account was finally closed by a 
service charge on 18 November 1943. During this period, accused l:eposited 
i144.30 on 7 September, C245.90 on 1 October and $90 on 28 October. :~e 
said that Hit wasn't an exceedingly active account". In $epter:iber and 
October government checks_weH deposited. This was not a joint account, 
but the bank would honor checks drawn on this· account by the wife of the 
.accused (R. 34, 35, 37). The balance of the accused on 16 October 1943 
was t,92.71 (R. 39) and on 23 October 1943 the .account was overdrami in the 
amount of $17.74. This overdraft was covered by·thedeposit made on 28 

· October 1943 in the amount of ~90 and no other deposits were made there
after (R. 37, 39). :.rr. Roach testified with respect to the checks mentioned 
in the Specifications of ·charge II, Exhibits G, H, I, K and :1, that they 
were presented for payment and t.11.at payment was refused because of "insuf
ficient .funds". ::r. Roach also testified t.~at the checks mentioned in 
Specifications 1 and 3 of Charge II, Exhibits C and D, were presented for 
payment on 26 November 1943 and that paJ'lnent was refused for the reason 
that accused's account was closed (R. 34-37). 

lI?:jor S. J. Palos., Hr::adquarters 410th Infantry, ~esti.fied that 
he was the Investigating Officer and that accused made statements to him 
"regarding his case"; that before accused made these statements he was 
told "that any statements made could be held against him, and that if he 
did not make a statement it would not indicate that he was guilty* (R. 40). 
This witness testified that accused n~&nitted giving checks to various 
business houses without having sufficient funds to cover them". The 
checks were payable to The Palace Jewelry Company, ~-fashington-Youne Hotel, 

· and Hob '.';alter Garage. He also said., purportin2; to'quote accused., "part -
of the checks were given knowing that th::re ·:rere not sufficient funds. 
Other arrangements had been made for·the cash if they fell through.*** 
He was making arrangements with his brother and the r~oney ~·ias ·to be de
posited to his account. The money failed to coms 11 (R. 40-43). 

Charge III: On 6 October 194.3 accused borrowed ~:;10 in cash from 
First Sergeant Johns. Clark., a member of accused's cow.pa.ny. This !!loney 
was repaid by the first of Deca~ber 1943 (R. 14., 15). 

On 3 October 1943 the accused borrowed t20 in cash fror.1 Private 
First Class Chester J. Wilk., a member of accused's company. The soldier 

. was finally repaid about one month prior to the date of trial (P.. 16, 17). 

The deposition of corporal Charles G. 11ard, 228th Company, 70th 
Battalion., Gamp Vlheeler., Georgia, -was introduced into evidence by the 
pro~ecution (R. 50; Pros. l:X. P) and stated in substance that on the 
fourteenth d.$.y of July 1943, at Camp 1fuealer., the accused was a second 
lieutenant and borrowed ~O in cash from the corporal. ·This loan was re
paid on.25 December 194.3 (R. 50, 51., 52). 

The prosecution introduced into evidence the deposition of 
Staff' Sergeant Roland i.1. 1!arshall., 70th Battalion., camp V1heeler,. Georgia 
(R. 53; Pros. Ex. Q). He stated in substance that on 4 august 1943 ac-

. cused was a second lieutenant and borrowed z)lO in cash fron him. This 
loan was ~epaid on or about 25 December 1943 (R. 5.3, 54). 

The-deposition of Sergeant Hubert u. Pierce, 228th Company,· 
70th Battalion, Camp Wheeler, Georgia., was introduced into evidence by 
the prosecution (R. 44; Pros. EX. N). It showed in substance that-on 
25 June 1943 the soldier was a Technician Fifth Grade -while the accused 
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·.. 113s a second lieutenant. On this date the accused boITowed $10 in 
cash from the soldier. This loan was repaid by accused on or about 
25 December 1943 (R. 44," 45., 46). 

4. For the defense. Accused called captain Jack 11. Bailey as a 
character witness in his behalf'. captain Bailey testified in substance 
that the accused had been assigned to him ttfor details", and ".for the 

· past two months" he would say the character of the accused bad been 11ex
cellentn while his efficiency as a soldier had been "very satisfactor,rn 
(R. 57). 

It was stipulated by the prosecution and' the defense that if 
the accused's company c~nmander, Lieutenant Gibbs, were present he 
would testii'y that the character' of .the accused during the time he had 
known him Tias satisfactory or very satisfactory and "his efficiency as a 
soldier would be satisfactory or very sa tisfactoryn (R. 69). 

After having his rights explained to him, the accused elected 
to take the stand under oath on his•own behalf' (R. 58). He testified 
in substance that he had been stationed at camp Barkeley, Texas, about 
a year ago and had left to go to Officer candid.ate School. At that time 
he left a gir~ pregnant, J::>ut did not learn of it until the first part o! 
October 1943. · The baby 7/E.s born the last part of October 1943. "After 
'D' Series" he applied for a leave, not having had a leave since his 
comro.ssion. His application was denied. He telephoned his wi.fe and 
J.earned their child was ill, so he went absent without proper l~ave (~. 59)• 
He stayed in Abilene, Texas, 2 weeks and was on his way 11back" when he was 
injured and laid up a week.. The accused admitted borrowing the money· from 
the enlisted men, testifying in substance that he did not know it ·was an 
offense for an officer to borrov, i11oney :'rom an enlisted man. In miti
gation he testified that his ,·life had ~iven birth to a baby on 21 June 
1943 and ,rith all his expenses he ran short of money .and borrowed the 
various a11ounts from the enlisted men (R. 62 1 63, 64). At the time the 
accused gave the check to Private Fitzgerald in the amount or" {)150, he 
did not "known whether he had sufficient funds but "thought there was". 
The reason for his doubt v.~s the fact that both he and his wife were 
checking on the account and the only working arrangement was the monthly# 
statement from the bank. Accordingly, he asked ?itzgerald to hold the 
check 11until the first of the month" (R. 60, 66, 67). N~ither the ac-
cused nor his y.rife used a single check book, but drew checks·on any 
bank check that they found (P.. 67). His entire pay was allotted to his 
bank (R. 60). ·:;ith re~ard to the other checks, the accused testified in .. , 
substance th,.it ne thought he had sufficient money in the bank to cover 
the checks, for ·which reason he did not ask Strandburg to hold his check 
(H.. 61, 62). About the l'irst of Novei:iber 1943 he called his brother and 
told him the trouble ha was in. The brother pror.1ised to send ~00 by 
wire to Western Union in Dal.L.1.s where he made arrantiements to transfer the 
money to his bank. · He never checked up on the Western. Union in Dallas 
and his broth8r did not send him the r.ioney because he was A~'/DL (R. 62). 
At the time he n,ade this call to his brother, he had found out he w.d 
not have sufficient funds (R. 65)~ About 25 October 1943 when he ,rent 
by his ho,,1e, he found the account ·was overdrai'll'l and sent ~90 to his bank 
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(R. 66). ae did not learn that "some checks had not cleared"until he 
returned to camp. He had assumed that his brother had sent the money (R. 67). 
:ie did not see his bank statement :f~r October until about l December (R. 67). 

All the dishonored checks i.1ave been made ,good and the borrond 
money paid in :full (n. 60, 61, 62., 63, 64, 65). This.money was pai4 * :· 
:from funds received from his brother on 10 December 1943 (R. 65., 68). 
After he returned to camp and found that hi~brother•s money had not been 
sent in (R.,, 67), he call~d his brother and he sant the money (R. 68)~. · 
On examination 'by the court., accusedhsaid that an officer does not get 
paid "while he is A","iOL" ( l~. 65). 

5. The evidence is clear and undisputed ~~th respect to Charge I 
and its Specification, absence without leave., and with respect to Charge 
III and the Specifications thereunder of which accused was :found guilty., 
borrowing money fran enlisted men. The evidence offered by accused in 
connection therewith did not deny but vias intended to mitigate.· 

With respect to the Specifications of Charge II: The Board ot 
Review is not convinced beyond a reasonable doubt that in issuing the 
checks involved in these Specifications accused intended to defraud. His 
reasonable reliance on the availability of his pay check on l November., 
allotted to his bank., v.hen ·the earlier checks .-:ere drawn., his arrangement 
at the tL~e the large check for ;150., one of the early checks., was issued 
that it be held until l November., his actual deposit of $90 on 28 October, 
and i'1is effort about l November to obtain $200 from his brother which 
effort though futile at first was ult:iJnately successful to the extent that 
he liquidated all of these obligations, all indicate an absence ot fraudu-
lent intent. -

Deciding this point, it becomes unnecessary- to pass on,th~ issue 
of 1·:hether accused knew that his bank balance or credit was insuf.t:icient 
to meet the checks which he issued, canplicated·as that issue is by reason 
or the fact his wife living in Texas 'Where the bank was located, some 
distance from accused, had the right to draw on his account. 

It is the opinion of the Board of Review, therefore, that the evi
dence does not show accused guilty of Specifications 1., 3, 4, 5., 6, 7 and 81 
Charge II, in violation of Article of Tiar 95•. rt is the opinion of the 
Board of Review, however., that accused was builty of these Specifications 
in violation of Article of -;:.-ar 96, failure to maintain a bank balance 
or credit sufficient to meet these checks, a lesser included offense 
clearly established by the evidence. It having been shown that accused 
issued the checks for value and that they were not paid because of lack 
of funds or credit, it becarrie the du't'J of accused, when charged with 
'this military offense u...-lder Article of· '::ar 96, to show that ignorance of 
the inadequate state of his account~ was not due to carelessness or neglect 
on his part. And where it is a joint account and checks drawn by a wife have 
ove~dravm or depleted the account, extra caution is required of the husband 
'With respect to his own checks. In this case accused failed tq explain 
or justi.t'y his lack of knowledge regarding his bank account other than\ to 
show that his wife had,dravm some checks against that account. This was 
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not sufficient,(Chl 2492.'.32, Norren.) In finding accused guilty of Specif'i
c&.tion 11 Charge II, in violation of Article of Vfar 96, the Board of 
.R,IV1811" has considered the fact that in the transaction there involved 
accused and the payee of the $150.check agreed that it should not be 
presented until l November and that this check., in fact, was not presented 
for payment until 26 November. However., the militar.r offense under con
sideration applies where the failure to present a check in due course is 
occasioned by an agreement to hold it., as here. Nor did the failure of 
the payee to present the check on l November., the future date agreed upon, 

· relieve accused since payment would have been refused by reason o:t insuf-
:ficient funds had the check been presented l November. ' 

9.• Accused is 23 years old.,·is married and has one infant child~· He 
completed three years of high school. · He enlisted 2 February 1939 and 
served as an enlisted man until his graduation from 0£:ticer candidate 
school 'When, on l April 1943, he VAS c~1lillissioned second lieutenant, 
Infantry, ArrrrJ of the United states. 

?. The court was legally constituted and had jurisdiction over the 
person and the {)ffenses. · Except as noted, no errors injuriously a:tfecting 
the substantial ·rights of accused were committed during the trial. In 
the opinion of the Board of Review., the record of trial is legally suf
-ficient to support only so much of the findings o:r guilty of Charge II 
and_ f~ Specifications as involves a finding of guilty of the Specific,ations 
in.violation ,of Article of Y{ar 96i legally sufficient to. support the . · 
findings of guilty of the remaining Specifications and of the Charges., 
and.legally sufficient to support the sentence and to warrant confirmation 
thereo:r. Dismissal is authorized under Articles of i~r 61 and 96. . z "l <.. >i."" , Judge Advocate. 

I' . ·. -~ 

I(~~ , Judge Advocate~ 

~0:i&,,.. (?, ~ Judge Advocate .• 
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lat Ind. 

War Depa.rt:m.ent, J • .A..G.o., 4 .. MAY 1944 - To the Seoretary ot Wa.r. 

1. Hsrewith transmitted for the a.otion ot the President are the 
reoord ot tria.l and the opinion of the Boe.rd of Review in :the oaae ot 
Seoond Lieutenant Hsrbert D. Ya.tea (0-1316370),. Infantry. 

2. I oonour in the opinion ot the Boa.rd of Renew that the reoord 
of tria.l 1a lega.ll;y suttioient to support only 10 muoh ot the finding• 
of guilt;y of Charge II and ita Speoifioa.tion.s a.a involves a finding of 
guilt;y of the Speoifica.tions in viola.tion of Article of Har 96) legall.7 
sufficient to support the fiDdinga of gllilt;y of the remain1ng Specifica
tions and of the Charges, and legally 1ufi'ioient to support the sentence 
and to warrant confirmation thereof'. In viewr of' the la.olc of' fraudulent 
intent upon the part of accused, hia ;youth and previous good aenioe 
as an enlisted man, and the other mitigating oiroumsta.noes of the case, 
I believe that diamiHal· would be adequate punishment. I therefore reoom- · 
mend that the sentence be confirmed, but that the confinement and for
feitures be remitted., and that the sentence a.a thus modified be carried 
into execution. 

3. Conaidera.tion baa been ginn to a letter. from Honorable FA. 
Gosaett, Member of Congress, inclosing a letter .trom aocuaed'a mother 
and an affidavit from a.ocuaed's brother, requesting clemeno;y. The 
letters and a.ffida.vit a.re atta.ohed to the record of trial. 

4. Inolosed a.re a draft of a. letter for ;your signa.ture transmitting 
the record to the President for hi.I action ud a .form o~ Exeoutive action 
desigl'l8d to carry into effect the reoomm.endation hereinabove made, should 
suoli: action meet with approval. · 

~~ . 8-..---.a.•-.... 
Jqron C. Cramsr, 
Major Genera.1, 

4 Inola. '!'he Jwge .Advocate General. 
Inol.1-Reoord of trial. 
Inol.2-Dra.ft of ltr. for 

aig. Seo. of War. 
Inol.3~Fonn of Ex. action. 
Inol.4-Ltr. tr. &n. Ed Gossett,

w/ incl1. 

(Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General. Sentence confirmed tut confinement and 
forfeitures remitted. G.C.M.O. 314, 19 Jun 1944) 

http:Inol.2-Dra.ft




________ 

(265) 

WAR DEPARTMENT 
Army Service Forces 

In the 0.ffice of The Judge Advocate General 
Washington, D. c. 

SPJGN 
CM 249998 2 6 FEB 1944 

) CARIBBEAN YiING 
UNITED STATES ) Am TRANSPORT COWAND 

) 
v. ) 

) 
Trial by G.C.M., convened at 
Morrison Field, West Palm Bea

-
ch, 

Captain Edward P. Fatica 
(0348418), Air Transport 

) 
) 

Florida, 29 January 1943. Dis
missal and total forfeitures. 

Col!lllB.nd. ) 
, 

OPINION of the BOARD OF REVIE:W 
LIPSCOMB, SLEEPER and BOLDEN, Judge Advocates 

l., The record of trial in the case of the officer na.med'above 
has been examined by the Board of Review and the Board subm:i.ts this, 
its opinion, to The Judge Advocate General. 

·2. The accused was tried ~pon the following Charges and Specifi-· 
cations: 

CHARGE Ii Violation of the 94th Article of War. 

Specification 1: In that Captain Edward P. Patka, 25th 
Transportation Transition Training Detachment, 
Domestic Transportation Division, Air Transport 
Command, Army Air Base, Station :/19, Caribbean Wing, 
Air Transport Coimnand, 36th Street Airport, Mi.amt, 
Florida,_did, at or near Miami, Florida, on or about 
15 Decanber 1943, wrongfully, knovr.i.ngly and wil.t'ully 
dispose of about 1,250 rounds No. 8 c.s., 12 gauge 
shotgun shells of the value of about thirty dollars 
and nineteen cents ($30.19), property of the United 
States, .furnished and int ended for the milltary ser-
vice thereof, by selling and delivering the said l,250 
No. 8 c.s., 12 gauge, shotgun shells to one Ted M. Brown, 
a civilian. 
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Specification 2: Same form as Specification 1, but 
alleging wrongful disposition, same place, 25 
Novenber 1943, about 500 rounds .22 caliber 
long r.i.£le cartridges, value al:>out $1.79, by 
delivary thereof to one William F. Conrad, a 
civilian. 

·specification 3: Same form as Specification 1, but 
alleging wrongful disposition, same place, 25 
November 1943, about 300 rounds .30 caliber M.2 
cartridges, value about $15.28, by delivery 
thereof to one Robert Fatt, Jr., a civilian. 

Specification 4: Sane form as Specification 1, but 
alleging w.rongful di.s12osition, same place, 20 
December 1943, about ~ ton of' coal, value about 
i2.20, by delivery thereof to one William Scharf, 
a civilian. · 

Specification 5: In that Captain Edward P. Fatica, 25th 
Transportation Transition Training Detachment, 
Domestic Transportation .Division, Air Transport 
Comnand, Arnry Air Base, Station 119, Caribbean Wing, 
Air Transport C0Im:11and, 36th Street Airport, Miami, 
Florida, did, at or near Miami, Florida, on or about 
15 December 1943, wrongfully, knowingly and w.il""'. 
fully apply to his own use and benefit a government 
vehicle, to-wit: one-half (1/2) ton Dodge truck, 
USA No. 25496, of the value of more than fifty 
dollars ($50), property of the United States, ·fur
nished and intended .for the mill tary service 
thereof. 

CHARGE II: Violation of the 95th Article of War. 

Specification 1: In that Captain Edward P. Patka, 25th 
Transportation Transition Training Detachment, 
Domestic Transportation Division, Air Transport 
Command, Arrey Air Base, Station 119, Caribbean 
Wing, Air Transport Comand, 36th Street Air
port, Miami, Florida, did, at or near Miami, 
Florida, on or about 4 December 1943, with intent 
to deceive Captain Louis H. Klaer, Ordnance O.ffi
cer, Army Air_Base, Station #9, Caribbean Wing~ 

- 2 -
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Air Transport Command, .36th Street Airport, Mi.a.mi, 
Florida, make and present an official certificate to 
the said Captain Klaer on the i'ace of a certain re
quisition, War Department QMC Form No. 400, in words 
and figures as follows, to-wit: 

War Department 
Q.M.C. Form No. 400 REQUISITION 

(Revised Apr. 6, 1931) 

To: ORDNANCE No. of Sheets L Sheet No. l-----........a=------------ ---------- -----
Requisition No: 44-56 Date~!t December 1943 Period_~........Pr""'e__s__e__nt________ 

SHIP TO SO, 25th TTTD, DTR, ATC, AAB 36th St Airport, Miami, Florida 

Requisitioned By (show Signature, Rank, 
Organization, Destination. If dii'.ferent 
from "Ship 'fon include address): 

/s/ Martinz. Post 
/t/ MARTIN z. POOT 

1st Lt, AC, 
Sup. O. 

Approved by: 

/s/ Edward P. Patka 
/t/ EJJwiARD P. PATKA 

Capt, AC, 
Comdg. 

Stock No.\ Articl~s Unit ~H:~. \consumed Required 

_Shell, Shotgun 12 guage, i 
8.CS. Rd O 1 · 0 2400 · 

\
-,Basis for Requisition: 6oo R< s· per O i'or ye~. I 
!1 . '. Ammunition being drawn is .foI1 the j allowing I Inying o.f icers 

of this organization. 

Approved 

1 1 
\ 2nd Lt. Gulbransen, John D. oooi)s5s 
1 2nd Lt. H~, Geor~e M. 0802f],44 

2nd Lt. Hamilton, William]H.OS0]$59 \ 
1 

2nd Lt. Harwell, Rufus T. 0801~61 I\ I I1 

' I 

II I hereby certf~ that no tion1 has bee~ drawn by i 
this organizat:f,on for these officer.. I \· \ /•/j Edward P.; PatkaI.. . I I. /t/i EDWARD P.;PATKA, 

\ ·1 \Capt, 1£, I I, ., I. I I I,Comdg. 
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!or the purpose o:t obtaining 2400 rounds No. g c.s., 
12 gauge, shotgun shells, which o.Uicial certificate 
was knom by the said Captain Patka to be false and 
untrue in that the said Captain Patka intended to 
apply the said shotgun shells to his 01'/Il use. 

Specification 2: In that Captain .Edward P. Patka, 25th 
Transportation Transition Training Detachment, 
Domestic Transporlation Division., .Air Transport 
Comnand., Arr;q .Air Base., Station #9, Caribbean Wing., 
Air Transport Command., 36th Street .A.irport, ld'i.ami., 
Florida, did, at or near Miami., Florida., on or about 
6 December 1943., with im.ent to deceive Captain Louis 
JI. Klaer., Ordnance O.f.ticer., .Army Air Base, Station 
#9., Caribbean Wing, Air Transport Command,. ,,6th _Street 
Airport., Miami., Florida., make and present an o.f.ficial 
Certificate o! Expencli ture to · the said Captain 10.aer 
on the face ot a certain certificate in the words and 
.figures as tollowa., to-wita 

• 

~\ Place Station /fz. 36th st, Airport. Miami, Florida. 
.( 
r' 

certify that the .following anmun:1ti.on was ex_pended b;y: 25th TTD. DTR, ATC, 
· ORGANIZATION 

Station #9, Miami, Florida, ""tor. Base Ordnance O!ftcer durl.~ the period from 

l::::....:De=c:.::em=:b""'e:.::,r._l:,.9'-43------to. 1s_De=-,;c.:aem,:;be-=r_l::,;9'-4~J;.:.•_'----·____ ____... 

1. I2. · I3, 4. ,. 6. . 7. 8. 9. 110.
Item and l\llp03e 'Weapon Course .A.utho- llw,per No. ot Total .Amt.of .Amt.exp 
Lot (I ot \ (give !ind r.1. ty Ind.Org,

1
Inds.or allow- .Amin.exp. i on this 

Item ex- model) &Weapons i weapona ·. ance during I cert. 
pended I I Actual.lyit'iring this : 

l ! i :tirtng trng yr. i 

Shell, ;Skeet \OO'l'Gl1l l Skeet AR 600 4 2400 2400 2400
Shotgun, 12 ga. , , 715... 
12 ga. 10, I' 

l . I '. 
·8 c.s. .. r.60 I(4) i · I ' ! 

I 
; 

• 
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(Certificate continued). 

The above listed ammun1tion is for the following fiying officers: 
2nd :t.t. John D. GuJ.branson 
2nd Lt. George M. Hall 
2nd Lt. William H. Hamilton 
2nd Lt. Rufas T. Harwell 

APPROVED Certified by:___s_,_/___Edw==ar....d.........P....."""P'-'a=t=k....a_________ 
NAME and RANK 

s/ Earl T. Ricks Edward P. Patka., Capt. Air Corps 
EARL T. RICKS., Lt. Col., RE.CEIVING OFFICER 
Air Corps., Commanding 

NAME., RANK., .AND DESIGNATION OF APPROVING OFFICER 

for the pur:i:ose of clroppine accountability of 
said property a:rrl apply.i.ng the same to his own 
use., which official certificate was known by .the 
said Captain Patka to be false and untrue. 

CHARGE III: Violation of the 96th Article of War. 

Specification l: In that Captain Edward P. Patka, 25th 
Transportation Transition Trainjng Detachment., 
Domestic Transportation Division., Air Transport 
Command, A:rrq Air Base, station #9., Caii.bbean Wing., 
Air Transport Conmand., 36th Street Airport., J.tlami., 
Florida., did., at Army Air Base., Station 119., Carib~an 
Wing., Air Transport Command., 36th Street Airport., 
Miami., Florida., on or about 30 October 1943, tor his 
own personal gain and benefit and to the prejudice 
of good order and militar;y discipline., knowingly., 
wilfully and unla1ri'ull.y order and cause Co11>oral 
Edward (ma) Lasecki, a non-coJllllissioned officer of 
the A.rrq of th.a United States., to per;torm manual 
labor upon the private automobile of said Captain 
Patka during the regular duty hours of said non
commissioned oi"ficer. 

- 5 -
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. . 
Specif'ication 2: In that Captain Edward P. Patka, 25th 

Transportation Transition Traiidng Detachment, 
Domestic Transportation Division, Air Transport 
Comand, Army Air Base, Station :/19, Caribbean Wing, 
Air Transport Conmand, 36th Street Airport, :W.ami, 
Florida., did, at A:rary Air Base., Station :/19, Caribbean 

~- Wing; Air Transport Comnam., 36th Street Airport; 
Miami, Florida, on or about 8 J~ l9li.3, wrong.fu.l.ly 
take and carry away two (2) pairs of cotton khaki · 
trousers and two (2) cotton khaki shirts 0£ the totai 
value ot about eight dollars and thirty .four cents 
($8.:34), property o.f the United States., .furnismid and 
intended for 'the military service thereof. 

Specification 3: In that Captain Edward P. Patka, 25th 
Transportation Transition Training Detachment., 
Domestic Transportation Division, Air Transport 
Comnand, Arrrry Air Base., Station #9, Caribbean Wing,, 
Air Transport Conmand., 36th Street Airport., Miami., 
Florida, did., at .Army .Air Base, Station :/19, Caribbean 
Wing, Air Transport Command,, 36th Street Airport, 
Miami, Florida~ -on or abou-t? 30 October 194.3, wrong
tully take snd carry a.way one (1) pair o.f service 
shoes, size SiD, o.f the value o.f about three dollars 
and eighty cents ($.3.80)., property o.f the United 
States, .turnished and intemed for the mili ta.ry ser
vice thereof'. 

Specification 4: In that Captain Edward P. Patk~, 25th 
Transportation Transit.ion Training Detachment, 
Domestic· Transportation Division., Air Transport 
Comand, Army Air Base, Station #9, Caribbean Wing., 
Air Transport Command., 36th Street Airport, lfiami., 
Florida, did,. at Army Air Base, Station #9., Caribbean 

· Wing, Air Transport Command, 36th Street Ai?'port., 
Miami, Florida., on or about 1 Novenber 194.3, wrong
.fully take and carr,y away .four (4) cotton undershirts, 

· four (4) pairs or cotton drawers, eight (8) pairs of 
cotton socks, six (6) ·cotton handkerchiefs, and one (1). 
barracks bag, all o.f the total value of' about tour 
dollars and .fU'ty-seven cents ($4.57), property of 
the United States, furnished and intended for the 
military uervice thereof.· · 

He pleaded guilty to Specifications 1-4., Charge I, and Charge I, not 
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guilty to Specification 5, Charge I, the Specifications under Charge 
II and Charge II and Specification l, Charge III, and guilty to Speci
fications 2-4, Charge III, and Charge III. He was found guilty of all 
Charges and Specifications. He was sentenced to be dismissed the ser
vice and to forfeit all pay and allowances due or to become due. The 
reviewing authority approved the sentence and forwarded the record o! 
trial for action under Article of War 48. 

3. · The evidence for the prosecution) adduced upon the Specifica
tions and Charges to which the accused pleaded guilty., consisted of an 
agreed stipulation showing wi. th particularity every material allegation 
in such Specifications and establishing all essential elements of the 
offenses therein alleged. In addition the stipulation with respect to 
Charge II and the Specifications thereunder shows that the accused exe
cuted and presented the two official certificates on the dates and for 
the purposes specified and provides for the admission into evidence of 
photo copies of the questioned certificates which were so .admitted 
(R. 7-9; Pros. Ex. 1-2). · 

Upon the Specifications and Charges to which the accused 
pleaded not guilty, testimony was adduced. Coll)oral Edward Lasecld., 
a member of the accused's organization, testified that on or about 
15 December 1943, he, pursuant to the accused's order, conveyed him 
in a Government vehicle from their station to the Tropical Park Race 
Track on the outsld.rts of Mia.mi, Florida, at about 1300 o'clock and 

, returned for him a few hours later, reporting the trip as a mere 
routine trip to Miami. It was stipulated that the car used had a . 
value 1h. excess of $50. He also testified that on or about 30 Octo
ber 1943 during regular duty hours he was ordered by the accused to 
ace a:npany him to his home and to assist in "simonizing" the accusedI s 
car for about three hours for which he received no pay from the ac
cused. On or about 4 December 1943 the accused executed a requisition 
for, 2400 shotgun shells, U gauge with number 8 c.s., which-ha directed 
Sergeant John L. Karutz' to deliver to the 'ordnance officer and to se
cure the ammunition. The ordnance officer advised that shotgun shells 
could not be dra:vm except for flying officers in the organization, 

·· 'which the, sergeant reported to the accused 'Who selected the names of 
four flying o.f'ficers .formerly at the station, caused their names to 
be inserted on the requisition and certified that the requested ammuni
tion was being drawn for them. At such time no flying officers 119re 
at the accused's station. The requis;tion was re-submitted to the 
ordnance officer who then honored it which he ,rould not have done ex
cept for the affixed certificate. Thereafter, a certificate of expendi
ture was prepared in the ordnance offi~e on the basis of the store slip 
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and the requisition, and the accused execu.ted. and presented it on 
or about 6 December 1943 notwithstanding the .tact that the amm.uni
tion, Tihich was the only ammunition of such type issued to his 
station, had not been expended as by him certified. Part o.t the 
ammunition was disposed -of by the accused as alleged in Speci.fication 
l, Charge r. During the investigation the accused, after explanation 
of his right to speak or remain silent, admitted that he had falsi~ed 
the requisition in order to obtain the ammunition (R. 9-16;=le>-2l:i. 
22-Z3, 24-26; Pros. Ex. 1-2). · · - -

' 

4. The accused, af'ter explanation of his rights as a witness, 
testified that upon graduation from a military school and further 
training in ROTC for about two months, he was conmissioned a second 
lieutenant in the Officers• Reserve Corps, on 16 September 1936, that 
from such time until he was called to active duty on 5 .May 19~ he had 
engaged in a remunerative undertaking business with his father, that 
he had served .for about 16 months in Iceland where he drew clothing ·· 
and equipment .f'rom the Quartermaster without requisition, that he was 
injured in a .fall while on maneuvers in Iceland, was. hospitalized for 
about a.month, and then returned to the United States 'Where he invested 
a substantial portion of his $1300 savings in War bonds and that about 
l March 1943 was assigned as Commanding Officer of the 25th Transporta
tion Transition Training Detachm_ent at Miami, Florl.da. He had sat on 
courts-martial and was familiar with military law to "a certain extent" 
but professed ignorance of any wrong connected with his acts or he 
would never have committed them as he was desirous of making the Army 
a. career. He admitted selling the shotgun shells to Mr. Ted M. Brown 
but denied the premeditated acquisition thereof for such purpose as 
he intended to fire the ammunition when -·it was requisitioned. He did 
not sell the other described ammunition ~r the coal but gave·it to the 
named persons as frien~ gestures. He .had placed the names of the 
flying officers on the requisition because the ordnance officer had 
advised that they had to be flying officers to get the ammunition and 
had certi.fied to the expenditure of the ammunition as a routine matter 
so that Ordnance would have a verification that it had been expended, 
although he was aware of the serious consequences to an officer giving 
a false certificate. While admitting the use of the government vehicle 
to attend the races and his knowledge of directives prohibiting its use 
for personal purposes, he thought it _was subject to his use as he saw 
~t and he also understood that, as Commanding Officer, he was entitled 
to dra.-: the coal, pants, socks and. other clothing. The enlisted man 
had worked on the accused's automobile during a period· of the month 
when they were not busy which, had been preceded by conversations about 
securing such help in which the enlisted man had indicated his willing
ness to assist (R. 26-40). 

\ 
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. Evidence 1raa adduced by stipulation arid exhibits that the 
accused was an excellent administrator and had perto:nnedhis duties 
in an e1'fi.cient n.anner (R. 40-41; Def. Ex. 11.A."., "B", 11C") • 

.. 
5. Specifications l-4., inclusive., Charge •I., allege that the ac-

. cu.sad on designated occasions "wrong.f'ully., knowingly., and wilful.J.:y" 
disposed of described and valued property of the United States., .fur
nished and intended for the military service thereof., by delivering 
it to named civilians., and in the 9ne instance described in Specifi
cation 1 of selling t.o a named civilian. Specification 5, Charge I., 
alleges that the accused on a specified date "wrongfully, knowingly 
and wilfully" applied to his own use and benafit a described govern
ment vehicle of the value of more than $50., property of the United 
Stat~, furnished and intended for the mill tary service thereof. The 
offenses specified are alleged in violation of Article of War 94 which 
in pertinent part provides as .follows: 

"Any person subject to military law * * *who· ; 
steals, embezzles., knowingly and willfully mis
appropriates., applies to his own use or benefit, 
or wrongfully or knowingly sells or disposes of 
arty ordnance., arms, equipments, anmunition, clothing, 
subsistence stores., money, or other property of the 
United States furnished or int.erx:led for the military 
service thereof;*** Shall., on conviction thereof, 
be punished by fine or imprisonment., or by such 
other punishment as a court-martial may adjudge, or 
by arty or all of said penalties * * *" (M.C.M., 1928, 
P• 224,). 

Manifestly., the acts alleged in the Specifications., ·Charge I, fall 
squarely 'Within the condemnation of the above excerpt from Article of 
War 94. · · ·;; • • 

The evidence for the prosecution, adduced by stipulation, con
clusively establishes the accused's guilt of the offenses alleged in 
Specifications 1-4, inclusive, Charge I, because the stipulation 
meticulously shows his commission of all essential elements of the 
offenses alleged therein by establishing all ma.teria1 facts in support 
thereof. The stipulated evidence, therefore., fu1l.y supplements the 
accused's plea of guilty to such Specifications and leavasno question 
of his guilt. Although pleaoing not guilty to Specification 5, Charge I., 
the accused in his testimony e.dmits his guilt thereof even ai'ter acknow
ledging that he was aware of directives prohibiting the use of government 
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vehicles far personal purposes and the testimon;y ot the enlisted man 
driver ot the vehicle on the occasion in question likewise·conclu
sively shows the colllllission ot the offense as alleged (CM 12894? 
(1918) and CM 162148 (1924) Dig. Ops. JJ.G, 1912-40, Sec. 452 (17) 
and (20)). The evidence., consequently, establishes beyond a reasonable 
doubt the accused I s guilt and anply supports the findings ot guilty 
of Charge I and all the Spec:ifications thereunder. 

6. Specifications 1 and 2, Charge II., allege that the accused on 
two occasions with intent to deceive made and presented false official 
certificates known by him to be untrue, on the tirst to secure ammuni
tion llhich he intended to apply to his own use and on the second to · 
secure the •dropping" of accountability of such ammunition and applying 
it to his ollil use. 11Knowingly"making a false official statement" is 
violative of Article of-War95 (M.C.M., 1928., par. 151}. 

The prosecution's evidence shars that the accused made and 
presented both of the certificates. In the .first instance, after 
notification that shotgun shells would be issued only to flying offi
cers., he deliberate:cy added to the requisition the names of four f'.l.ying 
officers who were not and had not been for some months at his station 
and certified that the requisitioned ammunition was for such officers 
whose names he. took .from a forioor roster w.i th full knowledge that 
neither"such officers nor any other flying officers were then at his 
station. The certificate.upon the requisition was therefore false 
and known by the accused so to be. Two days later he certified that 
the ammunition, secured by the first false certificate, was wholly 
expended whereas more than half of it was about ten days later aold by. 
him to a civilian.· The second certificate was therefore false and 
known by the accused so to be. While the accused disclaims any pre
meditation of bis crilfle., the sequence of events as sho,m by the two 
!alse certificates and the wrongful sale of the ammunition short]Jr 
thereafter compels the conclusion that the false certificates were 
made with the intent to apply the ammunition to his own use."' The 
evidence., consequent]Jr, establishes beyond a reasonable doubt the 
accused's guilt as alleged and i'ully waITants the findings of guilty 
of Charge II and tha Specifications thereunder. 

7. Specification l, Charge m, alleges that the accused at a desig
nated tins and place "for his personal gain and benefit and to the pre
judice of good order and military discipline, knowingly, will.i'ully and un
lawf'ullyff ordered and caused a named non-commissioned officer to per.t'o:nn 
manual labor during duty hours upon the accused's private automobile. To 
this Specification tha accused ,pleaded not guilty but to Specifications 
2-4, inclusive., Charge III., _which allege that he did on three different 
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occasions "wrongfully- take and carr:, awayt' descr.Lbed and valued property 
or tre United States, furnished and intended for the military service 
thereof, he pleaded guilty. "Employment of soldiers for non-military or 
other illegal uaes" is vioJa tive of Article of War 96. "Allowing illegal 
or irregular practices within bis command" is al.so T.i.oJa tive of the same 
Article of War (MLlitary Law and Precedents, Winthrop, 1920, Reprint, 
PP• ?2/::,-7Z7). Requiring a soldier to perform non-military personal ser
vices for an officer is clearly within the purview of the .t'onner rule · 
and continued wrongful abstraction by an officer or government property 
is within the latter where. so alleged in terms not sufficient to allege 
a felonious taking and asportation or an embezzlE111ent. 

Upon the first Specification the evidence is clear that the · · 
accused ordered and caused a non-comnissionad officer to perform manual 
labor during duty hours in nsimonizing• the ac~sad' s personal automobile. 
The accused in his own testimony likewise admits all the material facts . 
alleged in the Specification and seeks· merely to explain bis action by · 
saying that the work was done during a period when the men at bis station 
were not busy. His plea of guilty to the remaining Specifications of Charge 
llI is supplemented by stipulated evidence which establishes all the material 
facts as therein alleged. His action in this connection he, notwithstanding 
some experience as a supply of.fieer, seeks to explain by saying that he 
thought he was entitled to draw the described articJ.es. The attempted ex
planations fall so far short of a bona fide defense and sound so waakly 
even in extenuation that they are unworthy of serious condiseration or 
cozmnent. The evidence, therefore, establishes beyond a reasonable doubt 
the accused's guilt as alleged and amply supports the findings of guilty 
of Charge III and the Specifications thereunder. 

8. The accused is about 28 years o.f age. The W'ar Department records 
show that he was commissioned a second lieutenant, Infantr:, Reserve, on 11 
Septeni:>er 1936 and was ordered to active duty on 5 May 1941 since when he 
has had active duty as an officer and that he was promoted to first lieutenant 
and captain on 5 September 1942 and 20 March 1943, respective~. 

9. The court was legally constituted. No errors injuriously ·arrecting 
the substantial rights of the accused were committed during the trial. For 
the reasons stated the Board o.f Review is of the opinion that the record 
of trial is legally sufficient to support the findings of guilty of a11· 
Charges and Specifications and the sentence and to warrant confirmation. 
thereof. Dismissal .is authorized upon conviction of a vioJa. tion of Article 
of War 94 or 96 and is mandatory upon conviction of a violation of Article 
of War 95. 

udge Advocate. 
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SPJG.i.1 
CM 249998 

1st Ind. 

War Department, J.A.G.o., 11 MAR 1944" To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Captain Edward P. Patka (0-348418), Air Transport Command. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
sentence and to warrant confirmation thereof. I recomend that the 
sentence be con.firmed but that the forfeitures be remitted and that 
the sentence as thus modified be ordered executed. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for ~s action,' and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet vd.th approval. 

J.t'ron C. Cramer, 
.Major General., 

The Judge Advocate General. 

3 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of Vlar. 
Incl 3 -·Form of Executive 

action. 

(Sentence confirmed tut fOTfeitures remitted. G.C.M.O. 212, 
26 M:i.y 1944) 
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WAR DEPARTMENT 
Army Sertice Forces 

Ia the Of!ice ot The Judge Advocate General 
Washington,-D. c. (277) 

SPJGQ 
CM 250168 ,,;,, l MAi~ fiS# 

UNITED STATES ') 1'HIRD AIR FORCE 
) 

v. ) Trial by G.C.M., convened at 
) Columbia Army Air Base, 

Second Lieutenant OONALD E. ) Columbia, South Carolina, 
PATTERSON (~751420) 1 5llth) 18 January 1944. Dismissal. 
Fighter Bamber Squadron. ) 

OPINION of the BOARD OF REVIEW 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates 

~~~~~~----.....------------
1. The record of trial in the case ot the o.f!icer named above 

has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. · The accused was tr~ed upon the following Charge and Speci-
.ticationa i-

CHARGE1 Violation of the 61st Article ot War. 

Specif'ication: rn that Second Lieutenant Donald E. Patterson, 
5llth Fighter Bomber Squadron, 405th Fighter Bomber 
Group, did without proper leave absent himself from 
his organization and duties at Walterboro Army Air 
Field, Walterboro South Carolina, from about 23 Nov
ember 1943, to about l December 1943. 

He pleaded guilty to and was .found guilty of the Charge and Specific
ation. No evidence of previous convictions was introduced at the trial. 
He was sentenced to be dismissed the service. The ·:reviewing authority 
approved the sentence and forwarded the record o.f' trial for action 
under Article of War 48. 

3. The evidence ror the prosecution ma.y be briefly su:nmarized as 
f'ollowsa 

The accused was a member of' the 5llth Fighter Bomber Squadron, 
stationed at Walterboro Arm:, Air Field., Walterboro, South Carolina (R. 5, 
6). On 14 'November 1943 he was ass~gned to the special duty of accompany-
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1ng the boey or Lieutenant Pennell another Air Corps orticer, who had 
been killed in an airplane accident, to the home o! the deceased in 
Pittsburg, Kansas upon the canpletion ot which data.:1.l he was to return 
to his proper station. His· orders prortded for neither dal.q enroute 
nor tor leave ot absence (R. 7, 8). 

Based upon intormation obtained troa the O!ficial Railway Guide 
published by the National Railwq Publlcatiai (November 1943 issue), 
Sergeant Richard Jl. Ham, the noncommissioned oti'icer in.charge ot rail 
transportation at the l'falterboro Army Air Field, testified that the 
normal: travel time between Walterboro, South Carolina and Pittsburg, 
Kansas is two days over the route indicated in accused•s transportation 
request. B7 an alternate route, however, approximate]¥ three days_would 
be required. 

An extract copy or the morning report or the 5llth Fighter Bomber 
Squadron, 405th Fighter Bomber Group, Walterboro Arrq .Air Field, Walter
boro, South Carolina, tor 1 December 194) was introduced in evidence 
nthout objection b7 the defense. This extract showed entries regard
ing accused on the morning.report ot the organization subaitted at 
Walterboro Anq Air Field on 1 December 1943 as .followsa 

•0751420 Patterson (00) (1021) 2d Lt. Y./R of 23 Nov 43 
is amended to include •above named of!icer fr re Pittsburg 
Kansas to .A.WOL 6 A.M. 1 07.51420 Patterson (AWOL) (10:21) 
2d Lt. Fr. AWOL to ar in qrs 1445.• 

Interrogatories and the deposition o.f Mrs. Irene Pennell, telephone 
operator, residing in Pittsburg, Kansas were introduced in evidence 
without objection by the def'ense. Therein Mrs. Pennell testified that she 

·· had known accused since June 1943. On 16 November 1943 the accused 
arrived at her home in Pittsburg, Kansas and on 19 November 1943 she 
accompanied him to the bus station in Pittsburg; Kansas, saw him get 
on a bus and saw the bus leave at 1130 a.m. on that 'day. 

4. The accused having been informed of his rights elected to 
remain silent. 

5. An examination or the record of' trial discloses that the 
court had jurisdiction or the accused and the ofrenses alleged and 
it follows,. as a matter ot law, that he was proper]¥ convicted by 
the findings upon the Charge and Specification to which he had pleaded 
guilt7. 

There is nothing in the record to show that the plea was 
improvidently entered by the accused, or that there was any lack ot 
understanding by him ot its full meaning and effect. The significance 
of his voluntary act was explained to him b)" the law member and the 
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accused, nevertheless, chose to allowr the plea to stand. So also, 
when advised of his ,right to testify or make a statement he elected· 
to remain silent. 

While the ent.27 in the morning report purporting to show the 
initial absence nthout leave at Pittsburg; Kansas, was obviously ~ 
hearsay insofar as the morning report submitted on the date 1n ques
tion at Walterboro, South Carolina, is concerned, and under other 
circumstances, its admission might have constituted a violation of 
accused's substantial rights, no injury has .been done in this case, 
under the judicial caitession o! the accused contained in his plea. 

It appears, therefore, that the accused, having been detailed 
to the honorable duty of escorting the remains ot a deceased brother 
officer to Pittsburg, Kansas, left Walterboro, South Carolina, in 
accordance with his orders, on l4 November 194.3. He had no privilege 
of delay enroute and no leave ot absence had been granted to him. 
The normal return travel time over the customary route between Walter
boro, South Carolina and Pittsburg, Kansas was tour days and, at the 
utlllost, b7 an alternate route, the return travel time was six days. 

'.rhe accused was not seen·again at his post and duty station 
until he was placed in arrest in quarters at Walterboro Arrq .Air 
Field on l December 194.3. A civilian in Pittsburg,- Kansas had seen 
the accused in Pittsburg on 16 November 194.3, and last saw hiJn there 
on 19 November 194.3 when he boarded a bus an.d left at 1130 a.m. 

The record is silent as to his actions between that· hour and the 
time ot his arrest in Walterboro, South Carolina but the accused's con
fession leaves no question regarding the unauthorized absence nth . 
which he stood charged and he £ailed to o!ter ~ explanation thereof' 
or show any extenuating circumstances at the trial when ha had the 
opportunity to do so. 

6. The accused was born in Taylors Falls, Minnesota on 13 Karch 
1923. He was graduated !rom high school and thereafter enlisted in 
the .Arm:, Air Forces on 7 July 1941. On 25 May 1942 he became an 
Aviation Cadet and upon completion o! his pre-tlight,. elementary-, 
basic and advanced !J.Jring training was commissioned a second lieu
tenant, Jnq ot the United States on 28 July 194.3. Thereafter he was, 
in due course, assigned to the 511th Fighter Bomber Squadron at 
Walterboro, South Carolina. · · · 

7. The court was legaJ.11' constituted. No errors injuriously".
a.ttecting the substantial rights-·o.r the accused were committed during 
the trial. In the opinion of the Board o! Review the record of tr1a1 

-3-

http:legaJ.11


(280) 

is legaJ.l.:T sufficient to sustain the findings ot guilty and the sen
tence and to warrant continuation of the· sentence. .A. sentence ot 
dismissal is authorised upon conviction o! a violation o! Article o! 
war 61. 

~___:~.:.~:..::::::::.:~~;._.!~~~::1:!::::.~~--> Judge Advocate 
0 

---~--A:;...,d,,j~~_S;;~~~~~----J Judge Advocate 

0 d , Judge .Advocate 
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1st Ind. 

war Department, J.A.G.o., - To the S~cretary of war.l l MAR 1944 
1. Herewith transmitted for the action of the President are 

the record of trial. and the opinion of the Board of Review in the 
case of Second Lieutenant Donald E. Patterson (0-751420) 1 511th 
Fighter Bomber Squadron. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally suffici~nt to support the findings of 
guilty and the sentence and to warrant confirmation thereof. I 
reconnnend that the sentence be confirmed but that the execution 
thereof be suspended during the pleasure ot the President. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
.Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

Q. . ~ _o,,_.,_...,q___~ -

Myron c. Cramer, 
Major General, 

The Judge Advocate General •. 

3 Incls. 
l - Record of trial. 
2 - Df't. ltr. for sig. S/w• 
.3 - Form of action. 

(Sentence confirmed but execution suspended. G.C.~.o. 160, 7 Apr 1944) 
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(283)WAR DEP.lRTMENT 
J.rmy Service Forces 

In the Office of The Judge Advocate General 
Washington, D.D. 

SPJGN 
CM,.250223 1 o MAR 1'44 

UNIT::SD STAT

v. 

ES ) 
) 
) 

ARMY AIR FORCES WESTERN 
FLYING TRAINING COMMAND 

) Trial by G.C.M., convened at 
Second Lieutenant FRANK B. ) La Junta Arnry Air Field., I.a Junta., 
STAFFORD., JR. (0-579329),. ) Colorado., 10., 28 January 1944. 
Air Corps. ) Dismissal, total forfeitures and 

confinement for two (2) yea:rs. 

OPINION of the BOARD OF REVIEW 
LIPSC01IB., GAMBRELL and GOLDEN, Judge Advocates. 

·----------------
., 1. The record of trial in the case of the officer named above has 
been examined by the Board or Review and the Board of Review submits this., 
its opinion., to The Judge Advocate General. 

2. The accused was tried upoll. the following Charges and Specif'i
cations: 

CHARGE I: Violation of the 94th Article of War. 

Specification: In that 2nd Lieutenant Frank B. Stafford., Jr., 
Headquarters and Headquarters Squadron., 311th Two Engine Flying 
Training .Group., did, at La Junta, Colorado., on or about 25 
August 1943, wrongfully and knowingly sell one Magic Air vacuum 
cleaner of the value of about $20.50., property of the United 
States .f'urnished for the military service thereof. 

CHARGE II: Violation of the 61st Article of War. 

Specification: In that 2nd Lieutenant Frank B. Stafford., Jr., 
Headquarters and Headquarters Squadron., 311th Two Engine F'zyi.ng 
Training Group., did, without proper J.eave., absent himself from 
his organization at La Junta Anny Air Field., La Junta., Colorado., 
from about 5 December 1943 to about 8 December 1943. ~· · 

CHAOOE III: Violation of the 96th Article of 'Mir. 

Specification l: In that 2nd Lieutenant Frank B. Stafford., Jr•., 
Headquarters and Headquarters Squadron., 311th TWO Engine Flying 
Training Group, did., at Denver, Colorado, on or about 3 December 

~ 1943, with intent to defraud., wrongfully and unlawfully make and 
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utter to the Shirley Hotel company, a certain cL.eck., in words 
and figures as follows., to-wit: Denver., Colo. 12/3/43 19~ 
pay to the order of Shirley Savoy Hotel $25.00 Twenty Five 
Dollars and no cents Dollars I hereby certify- that I have funds 
in the bank on which this check is drawn subject to this check. 
Drawn on Colorado Trust co. La JUnta1 Colo Frank B. Stafford 
2nd Lt A.c., and by means thereof, did fraudulently obtain from the 
said The Shirley notel Company $25.00, he.,·the said 2nd Lieutenant 
Fre.nk B. Stafford., Jr., then well knowing that he did not have and 
not intending that he should have any account with the Colorado 
Trust Company, for the payment of said check. . 

Specification 2: {Disapproved by reviewing authority). 

Specification J: In that 2nd Lieutenant Frank B. Stafford., Jr., 
Headquarters and Headquarters Squadron., Jllth Two Engine Flying 
Training Group., did, at Denver, Colorado, on or about 6 December 
1943., with intent to de.fraud, wrongfully and unlawfully make· 
and utter to Hotel Park Lane Corporation., a certain check, in 
words. and figures as follows., to-wit: To Colorado Trust co. 
Date 12/6/43 19 Q. At La Junta Colo. Fay to the order of 
f!rk L9,ne Hotel $25.00 Twenty Five Dollars & No cents Dollars 
I hereby represent that the amount drawn for in this check is 
on deposit to my credit in the above named bank, free from any 
cl.aims, and acknowledge that this amount has been pa.id to me 
upon my representation of such facts. }.ty permanent post office 
address is: La Junta A.A.B. Colo. Frank B. Stafford 0-579,329 
2nd Lt. A.c., and by means thereof, did .fraudulently obtain from 
the said Hotel Park Lane Corporation $10.12 and credit on account 
for services rendered in the amount of $14.88, he the said 2nd 
Lieutenant }'rank B. Stafford, Jr., .then well knowing that he did 
not have and not intending that he should have acy account.with 

·the Colorado TrUst Company for the payment of said check. 

Specification 4: (Disapproved by reviewing authority). 

The defense's motion for a medical inquiry into the accused•s sanity having 
been overruled and his special plea to all Charges and Specifications 
of "not guilty by reason of mental derangement" having been denied, he 
pleaded guilty to Charges I and II and their Specifications., not guilty 
to Charge III and its Specifications and was found guilty of all Charges 
and Specifications. He was sentenced to be dismissed the service., to 
forfeit all pay and allowances due or to become due and to be confined at 
hard labor., at such place as the reviewing authority might direct., for five 
years. The reviewing authority disapproved the findings of guilty of 
Specifications 2 and 4, Charge III, approved the sentence, but remitted 
three years of the confinement imposed, designated the United States Dis
ciplinary Bar?9.cks, Fort Leavenworth, Ks.nsas, as the place of confinement 
and forwarded the record of trial for action under Article of ·war 48. 
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3. Subsequent to arraignment but prior to the entrance ot pleas 
to the general issues the defense moved the colU't to recommend- to the 
appointing authoriv that a •Board ot Medical Exarn1ners• be requested to 
inquire into and report upon the acouaed•e mental condition and that, 
pending euch inquir;r and report, the caee be continued. In support ot 
this motion the defense adduced the testimony ot the provost marshal, the 
assistant defense co:unsel, a medical ot!icer and the accused•s !at.her who 
also is a pcysician. According to the provost marshal, lrho had obseried 
the accused twice in December, 1943, the accused displayed a •lack ot 
interest" and "little concern• over the seriousness of h11 o;ftml8ea but , 
otherwise his aqtiona wre satisfactory-. 'nle defense counsel had tOUlld . 
the accused reticent about arunrering questions asked b7 them and unimpreaNd 
with the seriousness ol. his offenses and their possible consequences all o.t 
llhich had created a suspicion in the m1Dds of the de.tense counsel ae to · 

, accused• s mental atability'. 'l'ht medical oi'!icer characterized the accused 
as a •psychopathic personality"", •sel!-aseerti'Ve•·and. •tundamen~ seltiah• 
whose personal desiree must be satisfied regardless ot the probable result.a 
and without consideration in his own miDd ot the consequences, although 
kno11i.ng the diti'erence between right and wrong. The accused•s father de
scribed him as a •problem child• lrho ,,as subject to intermittent periods of 
depression, d.uri!lg which he was ttwithout any sense o! responsibility"', and 
elation, during which he appeared normal. This situation had been noticed 
by the accused's h1&h school principal who had discussed the matter with 
the :rather and suggested psychiatric treatment, all aa related in a 
telegram which was aanitted into evidence. The father, although a 
physician was not a psychiatrist and was, therefore, unable to evaluate 
the accused•s symptoms psychiatrica~, asserted that he had been can~ 
vinced tha.t the accused was menta'4" 1noanpetent rran· his twelf'th birtbda7 
until he entered the array at the age of 18 (R. 7-10, ~, 12-18, 19-24J 

:De!. Ex. •A•). · 

'lht pr~secution in rebuttal adduced the testimony of Major Collia 
:M. Spencer, Director of the Ground School at which the accused 'W&s an 
instructor, who had known the accused for over two y-eara and who had 
found him ot high intelligence and an excellent instructor, free trcm 
azry observed abnormalities but hesitant to accept responsibility. A 
fello,r instructor and a former student both nre ot the opinion that the 
accused was a normal person (R. 25-2~, 27-28, 28-:30) • 

• 
After argument by counsel was heard !or and against the moticm, 

the coµrt denied 1 t and the accused ...as required to plead to the ChargH 
and Specifications which, to the surprise of his·counsel as the)" bad bem 
inf'ormed by him that ha intended to plead guilty', he did in ·the !oll.owiDc 
tems: •To all Charges and specii'icationa: Not Guilty' by" reason of 
Mental Derangement•. The defense, thereupon moved for a oontinuance 
because of their surprise at accused's plea and the colU't conti:dued the 
trial until 27 January 1944 (R.,30-:36). · ' 

'When the court reconvened, the law member announced that.the 
accused's surprise plea was a special motion ;raising the question ot the 
accused• s sanity and tbat the court :would hear evidence upon such issue. 
B,- agreed stipulation it was shom that if the Chief of the Neuropsyeh1.&tr1c 
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Section of the Fitzsimons General Hospital, Denver,_Colorado, and. the ward 
.. Oi'ticer ot 'lhe Neuropsychiatric Section, at the same hospital, both 

medical officers, ware present they, after qt.alitication as expert wit-
. nesaea, would testiiy as follows i · 

•This is to certify that the history o:t 2nd Lieutenant Frank 
B. Sta.ttord, Jr., <r579.329, reveals that he has been a disciplinary 
problem since early' childhood. At the present timehe is .racing a 
general court-1nartial for having paasedbad checks, having sold goTemment 

. property, and .for being AWOL !or :two days. On the week end o:t 
December 4, 194.3, this patient wrote checks for $90.00 to cover ex
penses of a iarty and drinking while 1n Denver. At that time he 
waa fully aware that he had no £w¥is to his account in the bank. He 
tailed to report back to his station at the proper time and was two 
days ·AllOL. In August 194.3 when he was in need of money he sold a 

·; :~ ·;:, ;vacuum cleaner belonging to the Air Base. This action was done 
· : with ·the full knowledge ot the possible consequences. 

•past history reveals tha'I:, patient had difficulty in adjusting 
to parental authority. In sdlool he was a constant problem 1n ' 
management for many misdemeanors. While attending a military acad8I117 
he·was frequently' punished tor breaking rules. He was expelled tor 
cheating in a quiz and !or other infractions ot college regul.atiOJis. 
Since tha age 't>t 16 he was indulged impulsively' 1n spree drinking. 
He held one position for a short time 1n: civilian 11£e but abandoned 
it to travel through this country and northern Mexico w1th a friend. 
1lhen hi3 money 1'ae exhausted on this trip he enlisted in the milltar,r 
service at E1 Paso, Texas. As an enlisted man from August, 1940 
until April, 194.3, he was subject to frequent company punishment and 

- had one special court-martial for being AWOL. At no time in his life 
has he ever adopted any long' tenn values. His behavior has been re
pea~ impulsive. He has never profited or learned from ex~rience. . ......, ... 

• :"it,. 

•Psychiatric e.x.a.m:i.nation reveals a cooperative, alert patient 
who shows emoti~ coldness and indifference. His speech is logical~· 
coherent and relevant. No:delusions or hallucinations can be elicited, 
and therei is no evidence of abnonnal mood swings. Patient admits 
impulsivity and having only short term values for which he demands ... 
immediate satisfaction regardless of the consequences. He shows no 
genuine regard !or the feel:inga of others. It is the consensus of 
the Neuropsychiatric staff that Lieutenant Stafford•s diagnosis is: 
Constitutional Psychopathic State, inadequate personality. 

•nu.sis to certi.t.f further that Lieutenant Stafford is not 
insane; that he knows the difference between right and wrongJ that 
he realizes the consequences of his actions; and that he is manta~ 
responsible. There are no neuropsychiatric reasons.to defer com
pletion of the pending military legal procedure•• 

.No other testimony being o!f.~red upon the issue, the court, after being 
instructed by the law member r,.:that it should consider all the evidence heard 

· at the prior sessioti, the ac,~used•s demeanor as observed 1n court, and 
. ·~·.: 

- 4 -

http:reasons.to


(287) 
the stipulated testimony, denied the accused's plea of 11Not Gu:.lty, by 
reason of' insanity11 • The accused thereupon pleaded guilty to Charges I 
and II and their Specifications and not guilty to Charge III and its 
Specifications (R~ 37-40). 

It is clearly apparent that the court exercised an abundance · 
of caution in considering the defense's suggestion of the accused's in
sanity and his "special plea11 similarly asserting such defense. The 
provisions of paragraph 63, ~i.C.M., 1928, ·,,ere rigidly followed and the 
court resolved the issue against the accused upon evfoence l'lhich beyond 
a reasonable doubt so required•. It is considered not inappropriate to 
here record tnat prior to the reviewing authority•s action upon this case 
the accused was examined by a medical board which reached a similar result 
as that expressed in the court's denial of the accused's plea of insanity. 
It follows, consequently, that the court's action upon such plea 'RRS both 
pr<;>per and lawful. 

4. The prosecution relied upon the accusedts pleas of guilty to 
Charges I and I! and their Specifications except that such plea to Charge 
II and its Specification was supplemented by the introduction of the · 
organization's morning report showing the accused's absence without leave 
as alleged. Upon S~~cifications 1 and 3, Charge III, the evidence for the 
prosecution shows that on 3 December 1943 the accused made and presented a 
check in the amount of ~~25 drawn on the Colorado Trust Company, La Junta, 
Colorado, to the Shirley Savoy Hotel, Denver, Colorado, for which he re
ceived "either the full amount of :1;25.00 in cash or part cash and credit 
on hotel room". On 6 December 1943 the accused made and presented a check 
in the S1.ll!l of ~;;25, drawn on' the sa1,1e bank, to the Park Lane Hotel, Denver, ; 
Colorado, for whici1 he received ~l4.88 credit on his room rent and $10.12 
in cash. Both checks bore a representation that the maker had,an account 
in the named bank containing ·sufficient funds to pay them. 'lhere w-cts no 
bank in I,a Junta named the Colorado Trust company but the checks ,,.ere 
presented in due course to the Colorado Savings and Trust company of that 
city as its name closely approximated that of the named bank.and were 
dishonored because the accused had no account there in December,1943, 
although he subsequently opened an account -vdth such bank on 5 January 
1944. The dishonored checks bearing the notation "no account" were ad
mitted into evidence. After the checks had been dishonored the Park 
Lane Hotel received a letter from the accused stating that he had been 

nwarned" that his account was delinquent and no checks for "replenishment" 
had reached 1hem and requesting that t.11e 1 dishonored check be held until he 
could make arrangements to pay it. This letter was admitted into evidence 
(R. 42, 43, 44, 45-48, 48-55; Pros. zxs. 1, 2, 4, 6, 8, 9). 

5. The accused, after explanation of his rights as a witne-ss, 
testified that he had "done business" on various occasions with the 
Colorado Savings and TrUst Company, La Junta, Colorado, and that he 
had cashed the two checks for "present expenses" although he knew he had 
no account at the bank but contended that he did "actually intend to make 
these checks goodn because he gave his rie;ht name ~d address and then lV!'Ote 

the letter "to hold them off" as he did not intend."to cheat any of tr.ese 
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Denver business hou'sesn. He, while admitting his pay was his only source 
of income, spoke vaguely of having an account managed by his father of 
about na thousand or fifteen hundred"-dollars with the First National 
Bank, Charlottesville, Virginia, of llhich two-thirds was invested in 
stocks and bonds which he contended his father had used to ultimately redeem 
the checks Vlhen his deposit of $150, opening an accowit with the bank on 
5 January 1944, had been applied to the liquidation of his note to the 
bank which had accelerated its maturity because of its delinquent in
stallments. He admitted that he had been absent without leave as alleged 
but was silent upon the matters alleged in the Specification, Charge I 
(R. 57-6a).· 

6. The Specification, Charge I, alleges that the accused at La Junta, 
Colorado, on or about 25 August 1943 "wronifully and knowingly" sold a 
vacuum cleaner valued at $20.50, the property of the United States, furnished 
for the military service thereof. The alleged act is within the express 
interdiction of the applicable provision of Article of war 94 (MC:,{, 1928, · 
page 224). 

The accused pleaded guilty to the Charge and its Specification, 
and permitted such plea to stand after explanation of the effect thereof. 
Tne record of trial is void of any indication whatsoever that the plea 
was improvidently made. The plea of guilty admitted the material allegations 
of the Specification beyond a reasonable doubt and consequently amply 
eupports the findings of guilty of Charge I and its Specification (Id. . 
par. 64!, C.M. 118766 and Ul/;29./J.91'§7 Dig, Ops.1912-40 JAG, Sec. 378 /jJ). 

7. The Specification, Charbe II, alleges that the accused without 
proper leave absented himsfµf from his organization at La Junta Army Air 
Field, La Junta, colorado,·from about 5 December 1943 to about 8 December 
1943. The elements of the offense of absence without leave and the proof 
required for conviction thereof, according to applicable authority, are 
as follows: 

"* * * (a) That the accused absented himself from his command 
***,station, or camp for a certain period, as alleged; and 
{b) that such absence was without authority from acyone com
petent to give him leave." o.m:'.i, 1928, par. 132). 

The evidence contained in the morning report and the accused's 
admission of his guilt of this offense, as alleged, in his own testimony 
~upplaments his plea of guilty thereto•. The .evidence, therefore, establishes 
his guilt beyond a reasonable doubt of Charge II and its Specification 
and amply supports the findings of guilty thereof'. · 

8. Specifications land 3, Charge III, allege that on two designated 
occasions the accused "with intent to defraud, wrongfully and unlawfully" 

. made and uttered two checks for ~'25 each wherein he represented that he 
had upon deposi~ with the na.'!led bank sufficient funds to pay them and thereby 

-fraudulently obtained fran eacri payee of said two checks $25 when he well 
knew t.~at he did not have and not intending that he should have any ac-
count with the named bank for the payrnent thereof. The cashing of' checks 
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against a nonexistent bank account is certainly conduct of a nature 
to bring discredit upon the military service (CI,! 202027 /J.93(/ Dig. Ops., 
JAG, 1912-40, sec. 453 ~'[}). 

The evidence for the prosecution conclusively sho.;..s that the 
accused ma.de and uttered the two checks as alleged, receiving full value 
therefor, either in cash or services and also that at such tirr'.es the 
accused had no account whatsoever in the bank involved·and did not attempt 
to create such an account until about a month later. In the meantime 
the accused by letter to one of the payees attempted to secure delay in 
payment. The accused was bound to know that he had no account in the drawee 
bank and his action, since his income was limited to his pay, was prima 
facie fraudulent because he, therefore, could not reasonably have intended 
to have a sufficient account for the payment of the checks when presented. 
The accused in his testimony admits all of the essential elements of the 
offenses alleged except that he disavows a fraudulent intent, insisting 
that he intended to pay the checks and to create an account for such 
purpose. His actions, performed with full knowledge that he had no bank 

·account, repel the acceptance of such view and inexorably compel the 
conclusion that they were fraudulent and that no intention existed in the 
mind of the accused, when the checks were cashed _to have an account in 
the bank for their payment when presented. The ·evidence, therefore, beyond 
a reasonable doubt establishes the.accused's guilt as alleged and 
abundantly supports the findings of gullty of Charge III and Specifi
cations land 3 thereunder. 

9. The accused is about 22 years of age. ':'he war Departreent records 
-shon that the accused had enlisted service from l2 August 1940 until 
16 April 1943 when he'was corr.missioned a second lieutenant upon completion 
of Officers candidate School and that he has iiad active duty as an officer 
since the latter date. 

:LO. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were co!ilinitted during the 
tr,ial. For the reasons stated the Board of P.eview is of the opinion that 
the record of trial is legally sufficient to support the findings of f;Uilty 
of all Charges and Speci~ications, as approved by the reviewing authority, 
and the sentence, and to warrant confirmation thereof. Dismissal is 
authorized upon conviction of a violation of Articles of war 61, 94 or 96. 

~ r~ Judge Advocate, 

(6,;;£{.·aJ.4..,tf:~£{; Judge Advocate. 

Judge Advocate. :,U4:J4;J_~ 
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SPJGN 
CM 250223 

1st Im. 

War Department, J .A.G.O., 2,5 MAR J944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Frank B. Stafford, Jr. (0-579329), Air 
Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
sentence as approved by the reviewing authorl ty and legally suffi
cient to warrant confirmation thereof. I recolm!lend that the sen
tence as approved by the ·reviewing authority be con...+'irmed but that 
one year of the confine~ent imposed be remitted and that the sentence 
as thus modified be ordered executed. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Execntive action designed to carry into effect the foregoing recom-
mendation, should such action meet with approval.. • 

I 

1.zyron C. Cramer, 
Major General., 

The Judge Advocate General. • 

3 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr. for · 

sie. Sec. of War. 
Incl 3 - Fonn of Exect:.tive 

action. 

(Sentence confirmed but confinement remi·tted. G C M O "68 6 J 1944)• • • • " , un 
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WAR DEP!RTMENT 
Army Service Forces:· 

In the Office of The Judge Advocate General 
Washington, D. c. 
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SPJGV 
CM 250231 4 APR 1944 · 

UNITED STATES ) THE INFANTRY SCHOOL 
) 

v. 

l Trial by G.C..M., convened at 
Fort Benning, Georgia, 4 

Captain HARRY E. NEW . February 1944. Dismissal. 
(0-327105), Infantry. 

OPINION or the BOARD OF REVIEW 
TAPPY., KIDNER and HARWOOD., Judge Advocates · 

l. The record of trial in the case o_f the officer named above has 
been examined by the Board of Review and the Board submits this., its opin
ion., to The Judge Advocate General. 

2. .Accused was tried upon the following Charge and Specifications: 

CHARGE: Violation of the 96th Article of Viar. 

Specification 11 In that Captain Harry E. New., Third Service 
,Command, Internal Security Division, attached to 3d Company., 
1st Student Training Regiment, The Ini'antry School., was., at 
Fort Benning., Ga, on or about 17 December 1943, in the Civilian 
Dormitory, disorderly while in uniform. 

Specification 21 In that Captain Harry E. New., Third Service 
Command., Internal Security Division., attached to 3d Company, 
1st Student Training Regiment, The Infantry School.,was, at 
Fort Benning, Ga., on or about l January 1944, while in uniform., 
disorderly on the Post. 

He pleaded not guilty to and was found guilty or the Charge and all Specifi
cations. No evidence of previous convictions was introduced. He was sentenced 
to be dismissed the service and to forfeit all pay and allowances due or to 
become due. The reviewing authority approved the sentence but remitted the 
forfeitures adjudged and forwarded the record of trial for action under Article 
or War /+S. 

3. The evidence for the prosecution is substantially as follows: 

!• Specification l. 

Mrs. Mayme Arnold, Manager of the Post Exchange Cafeteria, and Miss 
Annie E. Hall, employee of the Officers I Mess, who resided in the Civilian· 
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Barracks, Fort Benning, Georgia, heard a commotion in the hall outside 
their rooms in the barracks on 17 December 1943, between 1:00 and 1:30 
o•clock a.m. Sane of the other girls were telling accused he could not 
come into the barracks (R. 7, 13) and Mrs. Arnold heard one girl say, •Get 

· the hell out of here• (R. 13). '.!he accused came in the barracks calling 
!or"Edith•, and knocked on _Miss Hall's door, who apparently did not leave 
her roan ilnmeiiatezy-, but did go out a few minutes later. She said, "I : 
hollered in a vecy rude tone" for him to get out (R. 7). llrs. Arnold stepped 
into the hall !rem her room and saw captain New arguing and quite angcy~- He 
made some remark about ho1I' cute she looked in her blue negligee and he would 
see how cute she was (R. lJ, 14). She told him he could not come in the 
barracks and th.at she would call the guard. Both witnesses testified that 
accused then told llrs. A.mold that "his name was New and would always be Newt' 
and that she could report h.~ to any damned officer she pleased, th.at his car 
was outside, and he gave the Penns;y-lvania license number thereof (R. 7, 14). 
Mrs. ·Arnold did report t....,e matter to the guard,' who merely replied, "Yes 
,:..ra•m", and kept on walki.ng (R. 14). Accused was quite angry after this and 
Mrs. A.mold testi!ied that accused said "if any of us would cane outside 
he would stomp us in the earth• (R. 14). Accused was dr1nking at the 
time (R. 11, 15). 

For the defense: 

captain Jolm H. uartin, accused•s commanding officer, testified 
that he had never in.formed accused that the Civilian Barracks was off 
l.1mits, nor was there any inf'ormation to that effect that would normally 
be available to accused in his company or on .the battalion bulletin 
board. '!his witness had no reason to consider accused anything but an 
excellent officer (R. 43). 

In that portion or his unsworn statement pertaining to the offense 
tmder Specification l, made througq counsel, the accused stated that he came 
to Fort Benning on 28 November 1943 and had never been inf'ormed that the 
Civilian Barracks was off limits. A captain Hoover had asked accused to get 
him a date and he immediately thought of a girl named Edith with wh.an he had. 
previously had a conversation, and 11as told by the cashier at the Post 
Exchange that she lived in the Civilian Barracks. The accused and captain 
Hoover then drove in accused•s car to the Civilian BaITacks, ,mere accuaed 
knocked on the scr~en do~r, but received no answer. Lights lf8re on in the 
building so he went into the hall, knocked on a door and said, "Hello.can 
you tell me where Edith lives. 11 Saneone replied~ "Get the hell out of here. 
You are not supposed to be in here." He replied, •o.K. 1'f.1.ll you please 
come to the door and answer a simple question?• Receiving no answer he nnt 

, out into the street behind his car. J:n a .few minutes about four girls came 
to the door and stood in the doorwa.7. Accused asked if they could tell him 
where Edith lived. One of them then said, "You had better get to hell away 
.from here or I am going to report you.• Another girl asked "Edith who?" and 
accused replied, "'.!he blonde Edith ,mo works at the Officers• Mess", and 
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was told "Edith" did not live there. The girl who had first spoken said, 
"You had better get away from here or I am going to report you. n She then 
called an M.P. who was walking in front or the building and asked him to 
run the accused away. - The accused asked the A1.P. if he could not knock on 
a door and ask a civil question, and the M.P. replied he didn't "know any
thing about it" and continued to walk his post. Accused then started for 
his car, and hearing something said about getting his license number he 
turned and said, ".My name is New and it always will be New. My license 
number is Pennsylvania 8864J and you can report me to any damn officer you 
like." He was angry because of the way he had been treated. Thereupon, 
accused and Captain Hoover drove away (R. 46, 47). 

~. Specification 2. 

The accused, his wife, Mrs. Polleys and Captain King, riding in 
accused's car driven by Mrs. New, upon arrival at Outpost No. l, Fort 
Benning, Georgia at about-l:00 a.m. on l January 1944, were stopped by 
Private First Class Erwin W. Lane and Private Grady P. Preston, military 
policemen, because Mrs. Polleys did not have a pass. Captain King and 
Mrs. Polleys went into the Outpost to obtain a pass for Mrs. Polleys. 
Mrs. New was asked to move the car as it was blocking traffic into the 
post~ Accused then said he "wouldn't move the damn thing anywhere, that 
nobody would tell him to move his car", and resisted all efforts of his 
wife to move the car (R. 29, 32). Private Blanchard L. Kline, Jr., a motor 
patrolman, was attracted to the scene and met with the same ·results in his 
efforts to get the car removed. The accused had a glass in his hand which 
had just been drunk out of, which he handed to Private Kline with the remark 
that it had better be put some place before he (accused) smashed ·it in some
body's face (R. 18). Accused refused to show his A.G.O. card (R. 18, 29).
Private Kline then told Mrs. New that the accused would have to be taken to_ 
the Provost Marshal's office to see the officer of the day (R. 19). The 

~ accused said he would not go, but Mrs. New said she would follow the military 
policemen to the Provost Lfarshal 1s office (R. 32). Captain King and Mrs. 
Polleys returned to the car and the group started for the Provost Marshal's 
office. At a stop sign at the intersection of two streets the car stopped
and accused got out. Mrs. New drove around the corner and stopped. Accused 
then urinated in the street (R. 19, 32). Quite a few cars passed at this 
time (R. 24). After some insistence by accused that he be permitted to see. 
Colonel Hobson, he was persuaded by Captain King io return to the car. He 
tried to get under the wheel but was not permitted to drive by the military 
police (R. 20). The party got under way but stopped at an intersection, 
where accused sa.id he was going to take Captain King home first. Again 
starting, they arrived at the First Student Training area where the car 
stopped and.accused insisted on seeing Colonel Hobson. At this time a 
carryall arrived and after an argument accused was placed in the carryall, 
hitting two M.P.'s with his arms as he jerked loose while on the way to the 
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carryall• .A.ccused tina~ agreed to proceed to the Provost Ma.rshal•s 
U' he could ride-in the front seat of the careyall, which was permitted 
(R. 21, 33)• 

At the Provost Marshal's office accused was argwnentative~ 
,,-referred to military police as sons-of-bitches, and at one time made for 

the gun rack, stating if he had a gun he would shoot all M.P. 's (R. 21, 
34). It 11as necessary for captain Hoegemann, Assistant Provost Marshal, 
to twice leave his office to quiet the accused. Fina~ accused was given 
the alternative. of being released to go home and report back to the Provost 
Marshal at 0900 in the morning, or being locked in a cell for the night 
(R. 39). As accused did not know U' he could get up in time the next 
morning, he remained (R. 54)~:·,..A.ccused had been drinking and was quite 
angry during this episode (R. 26-27). . 

Defense evidence pertaining to Specification 2 consisted of tha 
unsworn statEllnent of the accused made through counsel, and the stipulated 
testimony of :Mrs. New. Both tend to l!lubstantia~ corroborate the testi'Uony
o:t the prosecution witnesses, and do not traverse this testimony in its 
material a~pects. The accused did. say he had moved off the road about seven 
feet to a small tree at the time he urinated (R. 49). 1~s. New stated that 
at the time accused was put into the carryall by the milltary police he was 
p~d and pushed around by them (R. 52) • 

.A.t the close of prosecution's case the defense moved for a continu
ance in order to 'have Mrs. New and Hrs. Polleys attend as lfitnesses (R. 40)• 
No material variance bet-neen·the testimony of the lfitnesses for the prose
~ution at the trial and their written statements of expected testimony, which 
the accused had seen prior to trial, could be shown.by defense. ·Accused also 
knew in advance of the date set for his trial•. 'lbe motion for the continuance 
was overruled (R. 41). 'lbere was clearly no abuse of discretion in this 
ruling. 

4. The evidence shows that accused went to the Civilian'Barracks at 
Fort Benning, Georgia between the hours of 1:00 and 1:30 in the morning of 
18 December 1943, in search of a girl named "Edith•. This·barracks was 
off limits to military personnel, though this fact was not !mown to aQcused. 
After being told rather roughly by several of the women residents or this 
barracks to leave, and after a guard had been requested to make accused leave, 
he became highly incensed. He told the women his name was New., would always 
be New, and they could report him to any damn officer they wanted to. One 
or the women testified that after accused had gone out of the· barracks he 
told them that U' aey of them would come out he 1r0uld stomp them into the 
earth. The accused had been drinking upon this occasion. 

' 
About one o'clock in the morning on l January i944, the' accused, s 

car, driven by his wife, 1!rs. New, and 'With accused, Mrs. Polleys and captain 
King as passengers, arrived at outpost lio. l, Fort Benning, Georgia. Mrs. 
Polley-a did not have a pass. She and captain King went into the outpost to 
obtain a pass. The guard asked ~.rrs. New to move the car which ws block-
ing traffic into the post. Accused said she did not have to move the car· 
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and that. no one could tell him to move. After considerable argument along 
· this ~. the military police told accused they -.ould have to take him to 
1the Pro"t'Ost Marsha1•s office. '.Ihe accused said he- would not go, but Mrs • 

.. Jle,r conaented to drive to the Provost Marshal's office. captain King and 
:c",Kl'S• Polle;rs returned to the car and the group, accompanied by motor patrol-
'aen, started for the Provost Marshal•s office. At an intersection the ear 

· .stopped and accused got out. .Mrs. New drove around the corner and stopped. 
: .lccuaed then urinated in the street, during which time several cars passed. 

Accused insisted he be pennitted to see Colonel Hobson. At this time a 
carryall arrived and accused -was !'orcib)¥ placed in it. At the ,Provost 
Marshal.ts o.f!'ice accused -was argumentative, referred to military police as 
sons-of-bitches, and at one time made for the gun rack, stating that if he 
bad a gun he would shoot all M.P. •s. It was necessary for captain Hoegemann, 
Assistant Provost Marshal, to twice leave his office to quiet the accused• 
.lecused was dr::!nJdng upon this occasion, and was quite angry. 

5. · The niderice establishes beyond all reasonable doubt that accused 
waa guilty of the Charge and each of its two Specifications. His conduct 
was clear)¥ in violation of the 96th Article of war. 

6. war Department records show that accused is 31 years of age•. He 
graduated from Clemson College, South carolina, and was £or several years 
prior to entering the Anny a textile engineer. He ns commissioned second 
lieutenant, Infantr;r-Reserve, in 1935, promoted to first lieutenant, :rntantry
Reserve, in 1937,,;and entered on active duty 3 Februar;r 1942. He 1'18.S given a 

. temporary promotion to the grade of captain., Infantry, Army o:t the United 
States, 5 December 1942. 

7. Five of the six members. of the court joined in a letter recall- · 
mending clemency because o! captain New•s rel)'J.tation, previous good record, 
general appearance and demeanor before the court, and the belle£ that he 
will make an excellent officer. '!be record contains letters attesting the 
accused's good character i'rom J. Mac. Rabb; George 1ir:1gley, partner in the 
!irm of J.E. Sirrine and canpany-; John M. Holmes, General secretary of the 
Y.M.C.A.J A.. H. Cottingham, General Manager, Victor llOnaghan company; 
John w. Hunt, Assistant Manager, Basketeria Store; and B. Rhett Turnipseed, 
fozmerl,- pastor o:t Buncombe Street Methodist Church, all of Greenville., South 
carolina. There is also a letter requesting clemency signed by Brigadier 
General w. F. Tompkins, o.s.c. · 

8. 'lhe court was legally constituted and bad jurisdiction o! the 
person and subject matter. No errors injuriously affecting the substantial 
rights of the accused were connnitted during the trial. r.n the opinion o:t 
the Board of Review the record of trial is legally sufficient to support 
the findings of guilty, to support the sentence as approved by the reviewing 
authority, and to warrant confirmation of the sentence. Dismissal is author
ized upon conviction o! a violation of the 96th .Article o:t ~. 

~~,Judge Advocate. 

/: -/1.5 Judge Advocate. 
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1st Ind. 

- To the Secretary of war.War Department, J .A.G.O., 2't APR 
1944 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Captain Harry E. New (0-327105), Infantry. 

· 2.; I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the £inclines as 
approved by the reviewing authority an~ :th.1 .sentence and to 
warrant confirmation of the sentence.• I recommend that the sen
tence as approved by the reviewing authority be confirmed but 
that the execution thereof be suspended during good behavior. 

J. Inclosed are a draft of a letter for your signature trans
mitting the record to the President for his action, and a form 
of Executive action designed to carry into effect the recommenda
tion hereinabove made, should such action meet with approval. 

a 

Myron C. Cramer, 
Major General, 

The Judge Advocate General. 
3 Incl~. 

Incl: l - Record of trial. 
Incl. 2 - Dft. ltr. for sig. s/w. 
Incl. J.- Form of action. 

(Sentence as approved by reviewing authority confirmed. Execution 
suspended. G.C.M.O. 226, 29 M:iy 1944) 
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WAR DEPARTM:EliT 
Arr«¥ Ser~oe Foroea 

In the Office ot The Judge .Advocate General 
Washington, D.C. (297) 

SPJGK 
CM 260233 

, 4 MAR 1944 

UNITED STATES ) THIRD SERVI CE COMMA.ND 
) 

v. ) Trial'by G.C.M., convened at 
Camp_ Lee, Virginia, 1 February 

First Lieutenant WILLIAM ~ 1944. Di1missal. 
E. :t{)()RE (0-1575477). 
Quartermaster Corps. ~ 

OPINION of the BOARD OF REVIEW 
LYON, IIILL and .ANDrul'iS, Jooge Advocates. 

l. The record of trial in the cue of the otfioer named a.bove ha.a 
been examined by the Board of Review and the Board submits this, ita 
opinion, to The Judge Advocate Gene~al. 

2. Accused was tried upon the following Charges and Specifications a 

CHARGE Ia Violation of the 61st Article of War. 

Specification la In that 1st Lieutenant William E. M:>ore, 
Q.MC, Quartermaster Corps Replaoement Pool, Quartermaster 
Replacement Training Center, did, without proper leave, 
absent himself' from his organization and station at Camp 

. · lee, Virginia, from about 6 November 1943, to about_ 20 
· November 1943. 

·specification 2t In that 1st Lieutenant William E. Moore,.QMC, 
Quartermaster Corpa Replacement Pool, Quartermaster Replacement 
Training Center, did, without proper leave absent himself from 
his organization and station at Camp Lee, Virginia, from about 
12 January 1944 to a.bout 21 January 1944. 

CHARGE Ila Violation of the 95th Article or War. 

Specification la In that 1st Lieutenant William E. Moore, QMC, 
Quartermaster Corp, Replacement Pool, Quartermaster Replace
ment Training Center, being indebted to the Poweshiek County 
National Bank in the sum of three hundred dollars ($300.00) 
on a loan ma.de to the said Lieutenant Moore on or about 18 
June 1943, which amount became due and payable on 15 July 
1943. did, from 15 July 1943, to 27 November 1943, dishonorably 
fail and neglect to pay said debt. 

Specification 2 a In that 1st Lieutenant William E. Moore, Q!C, 
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Quartermaster Corps Replacement 'Pool, Quarterma.ater Replace
ment Training Center, being indebted to Burt H. Speth, 
Grinnell, Iowa, in the sum of ninety dollars forty-.five 
oents (890.45) for refreshments and other loan.tin United 

· States ourrency, whioh amount became due and payable on or 
about 25 July 1943, did, from 25 July 1943 to 27 November 
1943, dishonorably fail and neglect to pay said debt. 

Specification 3a In that 1st Lieutenant William E. Moore, 
QMC, Quarte:nm.ster Corps Replacement Pool, Quartermaster 
Replacement Training Center, did, at Camp Lee, Virginia, 
on or about 28 November 1943, with intent to deceive Captain 
William H. Coogan, QMC, Investigating Officer, officially 
state to the said Ce,ptain William H. Coogan, that he had not 
been married subsequent to his marriage on 1 June 1935 to 
Clara M. Bellinger, which statement was known by the said 
Lieutenant Moore to be untrue. 

CHARGE IIIa Violation of the.96th Article of War. 

Spec:tfication lt In that 1st Lieutenant William E. Moore, QUC, 
Quartermaster Corps Replacement Pool, Quartermaster Replacement 
Training Center, having contracted and entered into a legal and 
valid marriage with one Clara Bellinger on or about 1 June 1935 
in the City and Sta)e of New York, did, at Santurce, Puerto 
Rico, on or about 11 October 1941, while in the military servioe 
of the United States, contract and enter into a bigamous 
marriage with one Laura Sayers,.without havin§ been first duly 
divorced from the said Clara ~llinger, who was living at that 
time, and accused concealed his former marriage, and cohabited 
with I.aura. Sayers a.s his wife having one child by her born 

· 16 Aug 1943. ' 

Specifioation 2a (~nding of not guilty). 

Specification 31 (Finding of not guilty). 

He pleaded not guilty to and was found not guilty of Specifications 2 and 3 
of Charge III, and pleaded guilty to and was found guilty of all the other 
Speci.fioations alld of the Charges. No evidence of previous convictions 
was introduced. He was sentenced to be dismissed the servioe and to forfeit 
all pay and allowances due or to become due. The reviewing authority approved 
only so muoh of the sentence as provided for dismissal, and forwarded the 
record of trial for a otion under Article of War 48. 

3. Summary of the evidence. 
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a. Specification 1, Charge I. 

The prosecution introduoed in evidence the morning report of the 51st 
E'fladquarters and Headquarters Company, Quartermaster Base Depot, Ca.mp Lee, 
Virginia, for 11 November 1943, showing aoaused ady to AWOL effective 0600 
E.WT" as of 6 November 1943 (Pros. Ex. 1). While so absent, accused waa 
relieved from duty with that organization and assigned to the Quartermaster 
Replacement Pool, Quartermaster Replaoemsnt Training Center, Camp Lee, by 
paragraph 8, Specie.! Orders No. 303, Army Service Foroes, Office of The 
Quartermaster General, dated 16 November 1943 (Pros. Ex:. 2 ). The morning 
report of the Quartermaster Replacement Pool for 24 November 1943, corrected 
in the minor detail of the hour of aooused' a return by the morning re;,ort 
of 26 November 1943, showed accused u.Froa AJIOL to dy 2100 EWT 20 Nov/4S, 
no specific dy asgd.• (Pros. Ex. 3). 

b. Specification 2, Charge I. 

The proseoution introduoed in e·videnoe the morning report of the 
Quartermaster Replacement Pool, Quarternaster Replacement Training Center, 
Camp Lee, Virginia, for 21 January 1944. It showed accused from "Dy to 
AWOL 1130 E.W.T. 12 Ja.n/44, no specific dy asgd," and from "AWOL.to 
arrest in qtrs. 1600 E.W.T., no specifio dy asgd".(Pros. Ex:•. 4)• 

• 
o. Specification 1~ Charge II. 

It was stipulated between the prosecution and acoused and his counsel, 
that if present in court and sworn as a. witness, Mr. R. S. Kinsey, Executiv-. 
Vice President and Cashier of the Poweshiek County National Bank of Grinnell, 
Iowa, would testify as follows I that on 18 June 1943, while stationed at 
Army Administration Offioer Candidate Sohool Number 2, at Grinnell, acoused 
negotiated a loan of ¥300 from that bank through witness • .Accused gave a 
note, payable with interest, on 15 July, and, a few days before its maturity 
aocused informed witness that he would have the money within a. very .short 
time. On 23 July 1943, acoused telegraphed witness from Niles, Ohio, ~Cheok 
for note mailed this date•, but no remittance waa received, and "numerous• 
letters mailed to aooused.at his Niles address were not l!Ul8Wered. In 
response to a letter from witness to aocuaed's oommanding offioer, witness 
reoeived a telegram from aooused on 21 Ootober 1943 asking acceptance of 
terms of three equal monthly installment payments, beginning 1 November 
1945~ to whiohwitness telegraphed his aooeptanoe. No payments had been 
reoeived at the time of witness' statement (Pros. Ex. 9). 

Captain William H.. Coogan, Headquarters, Quartermaster Replacement 
Training Center, Camp Lee, Virginia., testified that he waa the investigating 
officer in the oase, that he had questioned accused on 29 November 1943, that 
he had read to aocused Article of War 24 and explained to aooused hia rights 
to make a statement or to remain silent, and that aoouaed had made a state
ment u?ld.er oath. Aooused told witness that he had borrowed the $300 h'0111 

/ 
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the bank •aome tilae around 18 Jum 1943•., that he had been •oontaoted• 
by fiTe different offioera upon a1 Jll&DY.Oooa.aiona at Ca.mp Lee with 
regard to his in:lebted.neas • that he had arranged to repay the money 
by three p~enta of t100 per month., in the telegram aent to the bank 
•10J1.e time around• 29 September 1943• but that he had made no payments 
(R.19). 

d. Speoitioation 2. Charge II. 

, It was stipulated between tbs prosecution and aocused and hi• 
oounael that if' present in oourt and aworn as a wi tnesa., Mr. Burt H. 
Speth., the operator of Russ• Tavern., Grinnell., Iowa., would testify as 
followa a that' on 2 July 1943 accuaed beoame indebted to Speth in the 
amount of $16 cash and 45 cents for merchandise. and that on 17 July 
1943 accused became further indebted to Speth in the a.momit of $75. 
on accused's personal cheok. which latter sum accused promised to re
pay on-25 July 1943. Speth wrote a letter to the Commanding Officer., 
"AST Units•., Grinnell., Iowa., reporting this unpaid account., on 15 
September 1943., although it appears from evidence upon other specifioa
tions that accused wa1 no longer in Grinnell at that time. On 21 
October 1943 accused promised witness by long distanoe.telephone oall 
(from what place witlless did not state) t°' pay the entire account by 
l November 1943. On 23 October 1943 witness received a letter from 
Lieutenant Colonel Harry A. McColly. Executive Officer., 51st Quarter
master Base Depot., Camp Lee., concerning the atatua of the account. 
Wi tnesa had hes.rd nothing from accused since 21 October 1943 aDi as 
of 27 November 1943., the entire account remained unpaid (Pros. Ex:. 10). 

Captain Coogan testified that accused had stated to him at the 
investigation that he had "borrowed• 190.45 from Burt Speth, •some 'time 
around the 17th, 18th or 19th of' July. 1943", that he had bee~ "contaoted• 
by the fi:ve otfioera at Camp Lee about repaying the money., that he •had 
made arrangements to repay • • • the loan • • • in two equal payment. 
,over a period of two months 11 

., and, that he had not made the payments aa 
of the date of the investigation (R.19 ). 

e. Specification 1., Charge III. 

Mrs. Clara B. Moore. Petersburg., Virginia., testified that she 
married accused on l June 1935, in New York City., New York. The prose
cution introduced in evidence a Certificate of Marriage issued by the 
Office of the City Clerk of that city showing that a: marriage waa 
performed on that date between William E. Moore of' Wiison., North 
Carolina, and Clara. M. Bellinger of New York City_ (R.9.,lOJ Pros. Ex.6). 
Mrs. Moore stated that she had never divorced accused., and had never 
discussed the subject with him. To the best of her knowledge he had 
never divorced her, and they were then living u husband and wife. She. 
stated .~t she had never lived in Ohio (R.9,10). The prosecution al10 
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, . 

offered in evidenoe a photostatic copy of a Jna.rriage certificate. in the 
English and Spanish languages. issued by the "Depa.rtamento de·Sanidad" 
(Department of Health) of Puerto Rico. dated 11 October 1941. showing 
the performance of a marriage between ''William E. Moore" and •r.a.ura. ~. 
Sayers II by one .Andrew I. Keener, clergyman, of Santuree, Puerto Rioo · 
{Pros. Ex. 7). and a stipulation between prosecution and accused and 
his counsel that accused and Laura M. Sayers. of Niles, Ohio. were 
principals in the marriage ceremony of which Exhibit 7 was a reoord 
{Proa. Ex. 6 ). Paragraph 9 of Special Order Number 20. Headquarters, 
Puerto Rican Department, dated 20 May 1942. authorized the transporta
tion at Government expense to Niles,· Ohio. of Laura M. M:>ore, Wife of 
liaster Sergeant William E. Moore. of the Quartermaster Officer Candidate 
School, Camp Lee. Virginia (Pros. Ex. 8). Lieutenant Colonel Frank B. 
Maxim, Headq\l41.l"tera. The Qua.rtermaater School, Camp Lee. Virginia, tes
tified that on "one Sunday afternoon~ between July and September of 
1942 he had been introduced by accused to a woman e.a aocuaed's wifeJ 
that she had cane from Ohio to Camp Lee, and that prior thereto she had 
been a teacher in Puerto Rico. Witness we.snot able to describe or 
identify her further {R.11,12). 

f. Specification 3, Charge II. 

. Captain Coogan testified that at the investigation. accused had told 
him that he (accused) wa.s married to Clara M. Bellinger in the City Hall. 
New York City, on 1 'June 1935. and that when asked i~ he had been married 
subsequently, accused replied that he had not. Accused said that he had 
·one ohild by Laura Sayers of Niles., Ohio~ born on 16 August 1943. Accused 
told·witness that he had visited Laura Sayers in Nilea, but was "very 
indefinite" in his reply to witness' question whether these visits were 
as her husband, or othenrise. Accused stated to Captain Coogan that :when 
there, he and Laura Sayers had occupied separate rooms, offering no ex
planation of this to her parents. who "never asked any questions"; that 
he had been introduced. to them as "this is Bill M"oore, the one I have been 
talking about"; and that ·"neither one of us L'aocused or Laura Sayers YDor![;' 
has ever mentioned marriage• {R.16-18 ). . · 

Accused's rights as a witness were explained to him by the law 
member of the court. He did not testify or offer evidence concerning any 
of the Specifications to whioh he had pleaded guilty (R. 20,21). 

4. The evidence requires no recapitulation. It 11 clear a.nd oonvinoillg 
beyond all doubt on all of the Specifications to which accuaed pleaded and 
of whioh the court found him guilty. Any minor irregularities in the ad
mission of evidence were cured by accused's pleas, the nature of which 
were explained to him and understood by him. 

5. · On the face of the record the trial of the offense of the bigamous 
marriage was barred by the Statute of Limitations set forth in Article of 
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War 39, ainoe it took place on 11 October 1941, and acoused was not 
arraigned until 1 February 1944, a.nd wu not absent from the juriadio• 
tion of the United States in the interval. .Aooused' a plea ot guilty 
must be construed u a. waiver ot this defense (CM 195863, Zurkoekey). 
Though it is not shown in the reoord that the defense counsel informed 
aoo~ed of his right to enter this plea in ba.r, it has been held that -

"* * • there is no requirement that it appear ot record that 
.suoh a duty was properly performed by milite.ry counsel for the 
'.defense:, and, in the a.bsenoe of such a requirement, the prescrip
~ion that it be performed 'before the trial 1 /jar. 45~,1l.C~M.,192Y 
:removed it entirely from the record. In the absence of an attir1Da.• · 
tive showing,to the contrary, it me..y be presumed that such military 
oounsel performed • • • the general duties of his office prescribed 
by para.grapha 43b and 45 b, Manual for Courts-Martial, since the 
lalf presumes that public officers duly perform their official 
:functions, alld this presumption continues until the contrary is 
shown" (Dig. Op. JAG, 1912-1~40, sec. 396 (1)). · 

The Board ha.s considered the previous opinion of this office in cu-195388, 
Flannagan (Dig. Op. JAG, 1912-40, Sup. I, seo. 396(1)), and believes that 
the holding therein is not in oonflict with its opinion in the present 
case, on the different circums ta.noes . involved in the respective oases. 

6. War Department records show that accused is 38 years of age. 
He atteJJded the University of North Carolina· for two years, but did not 
graduate. He enlisted in the United .States Army on 30 August 1927, and 
served continuously as an enlisted man until 13 June 1942, upon which · 
date he graduated from The-Quartermaster School, Camp.Lee, Virginia, 
and waa commissioned a Second Lieutenant in the Arrrf3 of the United States. 
In an indorsem.ent to an application ma.de by accused in December 1941, 
tor appointment as a Warrant Officer, Junior Grade,· Major Allan M. 
Emerson, Commanding Of'f'icer, 25th Field Artillery~ stated that accused's 
character a.:nd general fitness were "excellent". In recommending accused 
for attendance at Officers' Candidate School, .Colonel Jamee H. Genung, 
Jr., sta.ted that accused had urendered valuable assiste.noe over a.lld above 
that required in the ordinary line of duty", a.nd that his efficiency 
rating was "superior'!. In recollllll.ending accused's promotion to the grade 
of First Lieutenant, .Colonel William H. Hammond, Infantry, Commanding . 
Offi oer of Offi oers I Candidate School Number 2, Grinnell, Iowa, stated · 
that accused had performed his duties as an instructor a.t that school in 
an •excellent" manner. War Department record.a also show that on 10 April 
1937, a.ccused .was reduced from the gra.de ot start sergea.nt to private, the 
reason for this being, according to a. letter from Colonel c. c. Oakes, 
Fina.nee Department, Headquarters, Panama Cana.! Depa.rtment, that he had 
used intoxicating liquor to an extent that on several occasions"' it had 
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interfered with his work, that he had been rem:!u in payment ot debta 
to the proprietor of a restaurant and saloon in the City or Panama, 
and that he had not accounted for $63 given him by another enlisted · 
;man for the pa.yJOOnt of the other man•a post exchange bill, charges of 
embesde:m.ent being withdrawn when the money was finally repa.id. 
Aocuaed had, however, again attained the rank of Muter Sergeant at the 
time he we.a sent to Officers• Candidate School. 

7. The oourt was legally oonatituted a.Ild had jurisdiction of the 
person and the offenses. No errors injurioualy affecting the substantial 
rights of aooused were comnitted during the trial~ In the opinion of the 
Board of Review the reoord or trial is legally sufficient to support the 
findings of' guilty and the sentence as approved by the renewing authority 
and to warrant confirmation thereof. Diamia1al is mandatory upon oon
viotion of violation of Article of War 96 8.11d is authorized upon conviction 
ot violation of Articles of War 61 and 96. 

, Judge AdTocate~ 

~~~~:..JU.:...\c~~:::!::::~~~...1• Judge Advocate. 
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1st Ind. · 

. -war Department. J.A.G.o.. 23 MAR )944 - To the Secretary of War. 

·1. Herewith transmitted.for the action of the President a.re the 
record of trial and the opinion of the Boe.rd of Review in the case of 
First Lieutenant William E. Moore ,(0-1576477), Quartermaster Corps. 

::··.,ft-. 
2. I oonour in the opinion of the Board of Review that the record 

of trial is legally sufficient to support the findings and the sentence 
as approved by the reviewing authority a.nd to warrant confirmation 
thereof. I recommen:i' that the sentence as approved by the reviewing 
authority be confirmed an:l carried into execution~ .. 

3•. Inolosed·are a dra~ of a letter for your signature transmitting 
the record to the President tor his action and a form ot ExeoutiTI, action 
designed·to carry into effect the recommendation herein.above made, should 
such action :meet with approval. ' 

-~ ~.~a~-p.___ 

?.zy-ron C. Cramer, 
. 1.kjor General, 

The Judge Advocate General. 
3 Incls. 

Incl.1-Record of trial. 
Incl.2-Draft of ltr. for 

sig. Se<i. of Yiar. 
Incl.3-Form of Ex. action. 

(Sentence as approved by reviewing authority confirmed~ 
G.C.M.O. 210,.26 May 1944) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington., D. c. 
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SPJGV. 
CM 250261 

18 APR 19"4 
UNITED ST.:ATES ) THIRD AIR FORCE 

) 
v. .) Trial by G.C.J.I., convened at 

Barksdale Field, Louisiana, 
Second Lieutenant RALPH E. ·+ 1 February 1944. Dismissal. 
JOHNSON, Jr. {0-747811), ) 
Air Corps. ) 

OPINION of the BOARD OF REVIEW 
TAPPY, KIDIIBR and HARWOOD, Judge Advocates 

1 •.. The Board of Review has examined the record of trial in the 
case. of the officer nam~d ··a.bb;e and submits this, its opinion, to The 
Judge fa.ivocate General{ · · 

; . 

2. Accused wa~ tried upon the following Char.ges and Specifications: · 
' ,· 

CHARGE I: Viol~tion of the 96th Article of War. 

Specification: Iii.that Second Lieutenant Ralph E. Johnson, Jr.~ 
644th 3ombardment Squadron {L),.4lOth Bombardment Group (LJ, 
Muskogee Army Air Field, Muskogee, Oklahoma, did, on or 
about 24 December 1943, at a point approximately three (3) 
miles southw~st· of Hanna, Oklahoma, wrongfully and unlawfully 
fly an A-20 C military airplane at an altitude of less ·than 
500 feet, this in violation of Paragraph 1~ (1) (d), AAF 

... Regulation 60-16, dated September 9, 1942. 

CHARG1f'II.: Violation of the 83rd Article of War. 

Specification: : . In that Sec·ond Lieutenant Ralph E. Johnson, Jr.,
* * *, did,•. on or about 24 December 1943, at a point ap
proximately three niles southwest of Hanna, Oklahoma, suffer 
_an A-20 G airplane, Number 42-86891, of the approximate value 
of i145,660.00, military property belonging to the United States 
by negligently causing said airplane, flown by Second Lieu~ 
tenant Benjamin D. Randolph, over which he had command, to pe 
damaged by collision with electrical wires. 

-1-
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He pleaded guilty to and was found~guilty of all Charges and Specifi
cations. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed ,the service. The reviewing authority approved 
the sentence and ·forwarded the record of trial for action under Article 
of War 48. 

3. The evidence for the prosecution is substantially as follows: 

For the convenience of the'court and the reviewing authority 
an extract copy of _paragraph 16:!l (1) {d) i Army Air Forces Regulation No. 
60-16 ·dated 9 September 1942 was read .into eviden~e, this regulation 
being as follows: 

"16. Minimum altitude of.f'liF,ht. 

~. Except during take-off and landing, aircraft 
will not· be operated 

(1) below the following altitudes: 

* * * * * * 
(d) 500 feet above the ground elsewhere than 

as specified above." (The operation of· 
aircraft in this case did not fall within 
any of exceptions listed above). 

There was also received in evidence a copy of Operations Order No. 81 of 
the 644th Bombardment Squadron (L), 410th Bombardment Group (L) for the 
date of 24 December 1943 (R. 7;.Ex. B), which document showed that accused 
and Second Lieutenant Benjamin D. Randolph flew a mission 24 December 1943 
between the hours of 0900 and 1045, the accused flying an A-20 C type plane, 
serial number 41-19161, and Lieutenant Randolph flying an A-20 G type plane, 
serial number 42-86891. A copy of accused's certificate that he had read 
and thoroughly understood the Regulations, Memorandums and Letters contained 
in the safety fi1e was without objection received in evidence (R. 7; Ex. C). 
It was.stipulated that the value of the A-20 G airplane, serial number 
42-86891 fl.own by Lieutenant Randolph on 24 December 1943, was, on that date, 
$145,66o (R. 8).' . . . · 

I 

By deposition (R. 7; Ex. D) ~ Second Lieutenant Benjamin D. Randolph .. 
testified that on 24 December 1943 he ..f.'lew a formation mission with the accused, 
the accused piloting an A-20 0 plane, serial number 41-19161 and witness flying 
an A-20 G plane, serial number 42-86891. The take-off was from Muskogee Army 
Air Base, and while accused was acting as flight leader he peeled off, and 
was immediately followed by this witness. Suddenly accused pulled up, and as 
witness followed~ his plane struck a wire. This wire was approximately 100 
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feet above the gro1.U1d. At this time the accused's plane was from 
100 to 300 feet above the grol.llld. Neither the accused nor'witness 
were authorized to fly below 500 feet on this mission. 

On cross-examination this witness stated that he'and accused 
· were instructed to alternate as flight leader on this mission, and that 

this was the first time accused had ever acted as flight leader, and was 
.not experienced as such. This accident occurred over a river, and 
resulted from making a pass at the river from an altitude of approximately 
3,000 feet. An A-20 G plane, being heavier, mushes more than an A-20 C, 
and witness' plane probably mushed more than the A-20 C plane flown by 
accused. This witness feels that dry runs of the type they executed are 
good training for combat missions. He has flown with accused as co-pilot 
and found him very efficient, and considers him one of the finest officers 
he has ever met. · 

It was stipulated that if Mr. Allen Wisdom were present he would 
test,U';r that he was employed as patrolman by the Public Service Company of 
Oklahoma. On 24 December 1943 he and another employee went to a point about 
four miles southwest of Hanna, Oklahoma and discovered two high tension wires 
on the grol.llld on the bed of the South Canadian River, and a third wire 
damaged. · These wires are strung on poles 90 feet high and sag to about 
6o feet above the river bed (R. S). 

4. For the defense: · 

. Captain Stuart R. Lauler, accused I s commanding officer for over 
four months, testified that tµe 3,000 feet altitude noted on·accused 1s 
operations order of 24 December 1943 was an error due to inexperienced 
clerks and no specific alt'itude was given accused for this particular 
mission (R. 9). The damage to the plane hitting the wire consisted of 
damage to the two cowls and pose, which has been repaired, two welded 
spots in the tail due to contact with the power line, and three propellor 
blades needed replacing. The plane will be flyable (R. 9). After the 
accident the plane was flown in by Lieutenant Randolph with approximately 
six. feet of cable trailing from the wing. While low flying cannot be 
condoned, this witness doubts that accused's offense was serious, since 
dry runs of this nature are more or less instinctive with all attack 
pilots, and are to be distinguished fro~ buzzing a to~n. The accused is· 
one rna.n this witness would want on his wing in combat, as he considers 

_ him one of th~ two natural pilots he has me~ in the last three years in 
the Air Corps. His devotion to duty is exemplary, and as an officer ac
cused,:' s rating is superior (R. 10).

•. I;. -

: On cross-examination and examination by the court Captain Lauler 
testified that AAF Regulation 60-16 is applicable at ··all times except on a 
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specifically ordered low flying mission, and accused was not on such a 
mission. AAF Regulation 60-16 is included in the Safety File(~. 10). 

The accused, at his own request, took the stand and made the 
following unsworn statements 

"Members of the court, I admit that !'flew low; that I 
acted on impulse and through my own negligence flew too low, 
but I still would like to continue with my squadron. I !eel 
that I could be of the best servi~e to my country and to the 
war effort by serving with my squadron with whom I have trained 

·.for four and one-half months. I still would like to be with 
··them". 

5. The evidence thus shows that on 24 December 1943, while serving 
as flight leader of a flight composed of a plane flown by'accused and a 
plane flown by Lieutenant Randolph, the accused peeled off from an altitude 
of about 3,000 feet and made a dry run or simulated strafing attack on a 

· river near Hanna, Oklahoma. As the planes pulled suddenly out of this 
maneuver the plane piloted by Lieutenant Randolph struck a high tension 
wire running across the river, damaging its cowls, nose, and propellor 
blades. This wire was strung on poles 90 feet high and sagged to about 
60 feet above the river bed. During this maneuver the plane flown by 
accused descended to within 100 to 300 feet aboye the ground. • 

6. The evidence establishes beyond all reasonable doubt that the 
accused was guilty of all Charges and Specifications. 

7. War Department records show that the accused is 26 years of age. 
He graduated from the Tucson Senior High School, Tucson, Arizona, and attended 
the University of Arizona for two years. He was inducted into ~he military 
service .on 7 August 1942, and appointed second lieutenant, Air Corps, in the 

. Army of the United States, 22 June 1943. 

8. All members of the court trying this case have signed a letter 
of clemency addressed to the Commanding General, Third Air Force, Tampa, 
Florida. The pertinent parts of this letter are as follows: 

11 2. It is recommended by all members of this court who 
participated in this trial that clemency be shown the convicted 
officer· for the following reasons: 

"~· It appears from the record that the violation of 
flying regulations committed by Lieutenant Johnson was impulsive 
as distinguished from a premeditated willful violation. It is 
felt that the reviewing authorities should differentiate between. 
a willful and deliberate violation such as buzzing a town in 
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/order to 'show-off' and an impulsive and instinctive violation 
which would appear to be a normal reaction following an excessive 
period of combat training which :l,nvolved low flying, strafing, 
and ground support tactics. 

The age of the accused. 

" . The excellent service and character of the accused.S• 

"g. The salvage value of the accused. 

·11.3.. The court recommends to the Commanding General that clue 
consideration be given to the above named extenuating circumstances 
and facts, and that due consideration be ·given to commutating the 
sentence of the court to a lesser sentence of restriction and a 
forfeiture of pay." 

9. The court was legally constituted and had jurisdiction of the 
·person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support·· 
the findings of guilty, to support the sentence and to warrant confirmation 
of the sentence. Dismissal is authorized upon conviction of a violation of 
the 83rd or 96th Article of War.' · · 

~ /,/'.~, Judge Advocate. 

/ ,<;;tJ/J,f/f;c/uttr , Judge Advocate. 

, Judge Advocate. tJMfj~ 
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SPJGV 
CK 250261 

1st Ind. . 

War Department, J.A.G.o., S NAY 1~.Y, To th~ Secretary o:t War. 
I • 

1. Herewith transmitted tor the action o:t the President are 
the record_o:t trial arid the opinion ot the Board ot Review in the 
case o:t Second Lieutenant Ralph E. Johnson, Jr. (0-747811), Air Corps. 

2. I concur in the opinion ot the Board ot Review that the record 
o:t trial is legall7 sutficient to support the findings o:t guilt1, to 
support the sentence and to warrant confirmation of the sentence. 

' . 

· J. co'nsideratio.n -bas been given to a reeoDmlendation for clemenc1 
signed b;r all members "or· thEi!· court and also to the attached memorandum 
from. the Commanding General,'" Arley' Air Forces, to The Judge Advocate 
General~ dated 20 March 1944, stating he has personally considered the 
evidence in this case and that in his opinion the best interests ot 
the service will be served if the sentence is approved _and executed. 
I concur in the views expressed b;r the Comanding General, ~ Air 
Forces, and recommend that the sentence be confirmed and carried into 
execution. 

4. Inolosed are a draft ot a letter for your signature trans
mitting the record to the President !or his action and a form ot 
Executive action designed to carr1 into effect the recommendation 
hereinabove made should it meet w~th approval. 

~ <::!_" ~a--, e.r. 

Myron c. Cramer, 
Major General, 

4 Inola. . The Judge Advocate General. 
Incl.l•Record ot trial. 
Incl.2•Memo fmm Gen. Arnold 

20 Maroh 1944• 
.Incl.J-Drt. ltr. for sig. 

Sec. of War. 
Incl.4-Form ot action.,,, _________ 

(Sentence confirmed. G • .C.M.O~ 242, 30 May 1944) 
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WAR DEPARTMENT 
Arm:, Service Forces 

Il:l the Office of The Judge Advocate General (.311)Washington., D. c. 

SPJGQ 
CM 25029.3 ·9 MAR 1944 

UNITED STATES ) PERSIAN GULF CO!!MAND 
) 

v. ) Trial by o.c.u • ., convened at 
) Andimishk., Iran., 6 Januaey 

Second Lieutenant ROY L. ) 1944. Dismissal. 
RILEY (0-16.35257)., Signal ) 
Corps. ) 

OPINION of the BOARD OF REVIEW 
ROUNOO., HEPBURN_and FREDERICK., Judge Advocates 

1. The ·record or trial in the case or the officer named above has 
been examined by tha Board of -B.eview.. and the ·Board submits this., its 
opinion., to The Judge .A.dvoc8'.te General. · 

. 2. Accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation ot the 95th Article of war. 

Specification: · pi that Second Lieutenant Roy L. Filey., 
' Signal Co~s., Provisional Unit 2726th Signal Com

pany., was _at Sultanabad., Iran., on or.about ll Sept
ember 1943 in a public place., to wit., a house o! · 
prostitution., commonly known as the "White House•, 
drunk and disorderly while in unii'orm. 

CHARGE II: Violation of t_he 96th Article of War. 

Specification lr (Finding of not guilty). 

Specification 2: · In that Second Lieutenant Roy L. Riley, 
Signal Corps., Provisional Unit 2726th Signal Company., 
was at Sultanabad., Iran, on or about 11 September 
194.3 drunk and disorderly in uniform in a public 
place, to wit., a house of prostitution commonly 
known as the "White House•. 

He pl~aded guilty to Specification 1 of Charge II and to Charge'II and 
not guilty of the other Specifications and Charge. He was found guilty 
of the Specification or Charge I and Charge I and of Specification;2 
of Charge II., excepting., in both.Specifications, the words •drunk wid•, 
and not guilty or Specification 1 of Charge II. No evidence of previous 
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convictions was introduced at the trial. He was sentenced to be dis-
111.ssed. the service. The reviewing authority approved the sentence 
and forwarded the record of trial for action under Article of War 48. 

(• 

3. The evide~ce £or the prosec~pp briefly summarized., is as 
fol10"81 

The accused was a member of Provi:sfcfrial Unit., 2726th Signal Com
pany., stationed at Camp Scott., near Sultana.bad· {Sultanabad and Arak 
being interchangeable names for the same town) in.the Persian Gulf 
Colllill&ld., Iran (R. 2., 4, 31). He was serving in the capacit,y·of Assistant 
Adjutant of the Post (R. 8., 19., 23). , 

In the town of Sultanabad there·were several houses of prostitution 
among which was one known as the IIWhite House• (R. 6., ll., 19) and it 
was customary for the_military police stationed at Camp Scott to make 
nightly., routine inspectiorui of these houses to determine whether mili
tary personnel were violating arry of the rules and regulations whereby 
such places were, from time to time, declared to be •out of bounds• or 
•off limits• (R. 15, 19, 22). I~ is·not certain 'Whether the -white 
House• was •out of bounds• for officers on the night of 10-ll September 
1943 (R. 8, 15., 20., 23, 32). It was a place to 'Which Americans., British 
and Persians had free access and it was evidently well patronized for 
•everybody went there• (R. 19). 

In the late evening of 10 September 1943 the _accused was one of a 
' group of eii;ht or .~en officers who had gone to Sultanabad and had 

c)inner and a few drinks of wine at the •Yankee Bar• (R. 5, ll). With 
'!'egard to uniforms Lieutenant Fredolin J. Litteken testified -We were 
~ in khaki• (R. 10). During the course of the evening it was 
,suggested that the group make an 11 inspection• of the brothel area in the 

,., "'tpwn (R. 5). Second Lieutenant Theodore D. Franzek., 'Who was the provost 
officer !o-,: the area., was present but no one asked hl..m about making 
the inspa'C'tion trip, although bis duties included jurisdiction over 
the military police patrols in the brothel areas (R. 33, 34). 

At some time around midnight the group of officers le!t the 
•Yankee Bar• and returned to Camp Scott (R. 5, ll), where-some of them., 
including Lieutenant Franzek., left the party and went to their quarters 
(R. 51 ll, .34). 

The other officers, however, returned to Sultanabad., presumably 
for the purpose of making an_•inspection• trip to the "1'ihite House• 
for that is where they went (R. 6, ll). Second Lieutenant Litteken., 
of the 791st Railway Operating Battalion., said all of the officers were 
making the •inspection• (R. 6); that •nobody in. particul-ar was in 
charge11 ; that it was •more or less an inspection of curiosity more than 
acything else• (R. 8); and that.-..~there were officers all over the place• 
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and -.re &l.l talked to the girls• but he did not recall whether a::tJ' ot 

,the otticers ttwent into a:rrr ot the rooms with the girls• (R. ? ) • Lieu
tenant William T. Murphy, 762nd Diesel Shop Battalion, was, however, ot 

:·. ·the· opinion that the accused was making •the inspection• in his capacit7 
· · as •Adjutant• (R. 11) and when two military policemen, who were making 

their nightly inspection of the brothel area, came to the "White House• 
and one ot them demanded the name ot a warrant otticer who was accompany
ing the oi'ticers f'rom Camp Scott, Lieutenant Murphy ordered him to tear 
up the paper upon which he had written the warrant o££1cer•s name intorm
ing the policeman that the7 (the oi'ticers) were on •an inspection trip• . 
(R. 11, 12, 16, 22). The military police then lett the •White House• and 
returned to Camp Scott where they reported the incident to Star£ Ser
geant Daniel F. Kennard, Company B, ?27th Yilltar,- Police Batta.lion, 
who was in charge of the detachment ot military police at that post. 
Sergeant Kenna.rd then accompanied the two milltacy policemen back to 
the "White House• (R. 16, 221 26). As soon as the7 arrived at the brothel, 
Private First Class Russell Pierson and Sergeant Kennard went upstairs 
(R. 22) where they found a captain, undressed, in bed with a girl (R. 24) 
and two other officers in bed with girls in two other rooms (R. 2'7). · 
Meammile Privates First Class Kopchik and John L. Rogers remained 
standing at the main entrance in the court7ard (R. l?, 221 2'7). 

I 

At this point the accused appeared on the scene brandishing a 
service pistol, gave a command to Kopchilc and Rogers to •moTe in• and, 
holding the pistol at an angle to the noor, tired one shot. Both 
Privates First Clas• Kopchik and Rogers distinctly" heard the clicking 
sound ot an automatic pistol being cocked just prior to the shooting 
(R. 17, 22). The policemen bad never heard such an order as •move in• 
and, being confused and .t'earf'ul ot the consequences, backed up and stood 
against the wall (R. 17, 20., 21., 22, 24, 251 ZJ). The accused., watching 
them, said •you b07s don•t understand conmancis" (R. 23). The accused then 
began to shout, called tor Sergeant Kennard, sayinga "Where is Sergeant 
Kennard? I want him down here• (R. 20., 21), and ordared Private First 
Class Kopchik to go and get him (R. 23). Sergeant Kennard got lost in 
trying to get in behind the accused without being seen and he returned 
to Camp Scott (R. 27). Privates First Class Pierson and Kopchik soon 
rejoined Private First Class Rogers, however, in the courtyard and the 
accused, who still had the pistol in his hand., said •I'm relieving you 
of your duties11 and ordered them to get out (R. 18, 25). 

By this time Lieutenant Murphy-who had heard the pistol shot came 
into the courtyard, went up to the accused who appeared to have •lost 
his head• and asked him to give him the pistol (R. ,13), but the accused 
told him to stand back, that he could take care ot himselt (R. 23). 
Lieutenant Litteken had also hearq. the shot and, as he came into the 
courtyard, heard the accused telling the milltar;r police to get out• 

.He approached the accused and asked him to give up the gun which he 
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re!used to·do, saying it had gone oft acciden~ and that he was all 
right. The accused then stuck the pistol in his belt as he was not 
wearing a holster (R. 9, 17). An altercation then arose in which the 
accused ordered the military police to leave, and Lieutenant L:itteken 
ordered them to stay (R. 6, 23). Lieutenant Litteken tried to counter
mand the accused's order •so that n cou1d iron it out right then and 
there without further ado•. (R. 6). When the police-were told by Lieu
tenant Litteken •Don't goit they told hia they could not argue with offi
cers. Lieutenant Littelcen then said: "Well, I 1a an of'ticer, I'm giving 
an order to stay here• and the accused countered b7 ~ga •.A.s Assistant 
Adjutant of Camp Scott, I demand that these men be relieved of their · 
dutiesir. Whereupon the military police left (R. 23). 

· As soon as the military police arrived in camp the,.- reported the 
incident to Captain Thomas r. .tmns;r, the post COlll!llallder ( R. 18, 30) • 
By the time he had dressed, several jeeps drove into camp·and as he.· 
approached. one ot th8lll he saw the accuseC,. driving it. When he saw the 
exposed pistol sticking in the accused's belt he reached over, removed it 
and examined it, noting powder marks and an odor of burnt powder in the 
barrel. He· then talked with the accused and Lieutenant Murphy and 

, intervi~eq)~ach· of the military police, including Sergeant Kennard, who 
1

arrived during the discussion. The accused in the interview, gave as his 
reason for having fired the pistol shot •that the MPs had not moved into 
the courtyard at his command and that when he gave the command, he ex-
pected somebody to actn (R. 31). . 

According to Captain Kenney 1s testimocy it was the duty of)the 
accused, in his capacity as adjutant, to see that the military police 
were doing their duty although Lieutenant Franzek as provost of.ticer 
actually guided the military police activities. There had been no special 
orders placing the brothel area of Sultanabad under restrictions;but there 
was a verbal order in effect at the time establishing a 9 o'clock curfew 
in the town and this order was enforced by the military police. While 
there had been instances of military poli~e apprehending enlisted men in 
the brothel area there was no serious condition requiring a periodic check 
of the area by officers. Captain Kenney knew of' nothing that had happened 
recently in Sultanabad to cause the so called •inspection• to be made by 
the accused and his fellow officers. He had n31ther ordered it to be done, 
nor did he have any knowledge of' it, until the matter was~,r,roli;ght to his 
attention after the episode at the •white House• on the night 6t 10-11 
September 1943 (R. 32, 33). · · 

Captain Kenney (R. 32), Lieutenant L:i.tteken (R_- 7), Lieiftenant 
. Murphy (R. 11), Private First Class Kopchik (R •. 19) arid Setgeant Kennard 

(R•..26) were all of' the opinion· that the accused was not cti-unk on the 
night of 10-11 September 194:3. Captain Kenney stated that it was ap
parent the accused had .been drinking and that he was under the inf'luen_ce · 
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ot alcohol (R • .32). but Lieutenant lltlrphy said he was not (R. 11). Lieu
tenant Franzek was of the opinion that the accused had not lost •control 

, ot his actions• because. ot any alcohol he had consumed {R• .'.35). 

4. The accused, having been 1.nf'ormed of his rights, elected to be 
sworn as a w1tness and tesillied as follows i 

On the evening ot 10 September 1943 he had gone to Sul.tanabad in 
company with eight other officers and a warrant officer 'Where they had 
dinner at the •Yankee Bart'. He had previousl7 borrowed a .45 caliber. 
automatic which he carried during the evening in his coat pocket.. A.tter 
dinner there was a discussion regarding the advisability" ot •putting the 
town oft limits to all troopst' and it was •decided to make an inspection 
of the town and the brothel areas•. Lieutenant Franzek, the acting 
provost marshal, was present but accused said •it -.as given me to under
stand that he did not desire to go along•. 

These of.ticers then returned to Camp Scott tor the purpose ot 
getting cigarettes, which could not be purchased in town. Lieutenants 
Franzel!: and Wilbur left the group at Camp Scott while ta.--0thers re
turned to Sultanabad and proceeded to the WWhite House•. They all 
entered the place 1n a group and the accused •looked over the rooms · 
downstairs, then upstairs and then went to the back eourtyardt' a.tter 
which he inspected the alleyways looking for .American motor vehicles which 
might have been taken and used without authority. This he did 1n bis 
capacity as motor officer ot Camp Scott. 

When he returned and entered t.he courtyard through a passag~· 
he found military policemen..~d. a truck driver blocking the d~. 
He told them to move inside.and when they failed to obey he again told 

· them to move inside llhioh they then did.··· As he proceeded to enter the 
courtyard he was obliged to step down and, in doing so, he stumbled and 
the pistol, llhioh he had been carrying in bis hand while inspecting the · 
alleys, was accidental.13' diaoharged. The pistol was at· the time pointed 
at· the ground at a 45 degree angle and he was later informed it.hat the 
projectile had struck the wall near the !'loor, &bow~ twelve feet from the 
entrance• to his right. · The policemen were, at the' time, to his left. 

The accused then called several times in a loud voi~e for the 
sergeant of military police,· but when the sergeant !ailed to respond he 
sent Private First Class Kopchik to get him. . At this time Lieutenants , 
Murphy and Litteken appeared and requested the accused to give up his 
pistol which he retu.sed to do, sticking it in his belt. He then ordered 
the police to return to camp'andwait !or him there,.but Lieutenant 
Litteken countermanded the order. Thereupon· the accused again ordered 
them to leave telling them that, as assistanf adjutant ot camp Scott, he 
was giTing them a direct order, and they left. 
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J.11 of the officers except Lieutenant Litteken, then returned to 
camp Scott togethar •here, when they-stopped at the.officers' quarters, 
Captain Kenney, the post commander, relieved the accused of his pistol. 
Thereupon Captain Kenney, in turn, interviewed one o.t' the military
police privates, Sergeant Kennard and the accused, aft.er which the 
accused was told he could go to his quarters (R. 36, 37). 

He denied having cocked the pistol before it was fired (R. 38) and 
stated that he was .t'am111ar with the use of pistol.a as he had been 
handling them for four years in the Army (R. 39). 

It was oral.l.y stipulated between the prosecution and the defen39 
that if Major Allen J. Stevens, cavalry, the former commanding officer 
at Camp Scott, were present he would testify as follows a 

•l'he following statement in behalt of Second Lieutenant 
Roy L. Rile7 is based on m:,- close personal observation of 
hill over a period of several months. This o.t'ficer has over 
this period, demonstrated his ability in a c0Jm1endable 
manner, and proved his ef'.t'iciency in the execution of his 
duties to llhich he has been assigned. 

•He has at no time conducted himself' in a manner unbe
coming to a commissioned o.t'ficer.• 

5. The accused stood charged, in identical specifications laid 
under both tha 95th and 96th Article of War__respeetively, with being 
drunk and disorderly in uni.form in a public place, to wits a ho11se of 
prostitution. By exception he was absolved of the charge o.t' drunken
ness. There remains to be considered only whether the accused was dis
orderly at the time and place alleged and, if so, whether the place may 
properly be characterized as •public•. 

It clearly appears that military police, in the performance ot their 
duties. habitually patrolled the brothel area in the town of Sultanabad, 
Iran, at night. Whether the rendezvous to which the group of officers, 
including the accused, resorted on the night of 10-ll September 194.3 
was •out of bounds• to military personnel at that time is not shown by 
the evidence o! record, but it is su£.t'iciently established by the 
testimony of the post conmander and the military police, that a 9 or 
9 :30 o'clock curfew regulation applied alike to both office.rs·, and 
enlisted men. ' 

It was, there.fore, contrary to the rules and regulations .t'or the 
accused and his friends to leave Camp Soott after midnight and enter 
the town o.t' Sultanabad unless ordered·so to do or in the performance 
of some lawful military mission. No such justification appears. Al
though the accused contended that he was making an •inspection• at the 
"White House• and adjacent alleys, presumably in his capacity ot · 

I. 
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Assistant Adjutant, it is evident .t'roa the circumstances that the •in
spection• was more in the nature 0£ a personally conducted tour for 

'the gratification of the· members or the party, some or whom were. 
strangers, passing through town. ·· 

That the -white House• was a house of prostitution is nowhere 
denied, and it amply appears that all of the officers at tqe time 0£ 
the group visit, engaged in conversation ~th •girls• who ore present, 
and, although ·some officers, not identified in the record, were dis
covered consorting with other girls in different private rooms and in 
various stages of dishabille, there is no showing that a:rr;; of the 
officers in the •inspection• group in question were among·them. 

It is hardl.J' conceivable that; such a state of a.tfairs in which, as 
it was sham, a group of men walked boldly' and prom1.eo.maJy through 
the house, peeking into private rooms occupied by other men in beds 
with girl inmates., could have been an·orderly one. However that mq 
be, it is not upon this disorderly behaviour that the alleged mis
conduct o! the accused rests. 

It so happened that, shortly a.tter the accused and his canpanions 
had started their tour through the house., :members of the millt8l'7 police 
detachment of the post arrived on the scene in the routine performance ot 
their nightly duties. That their llltrusion was resented is apparen'\ 
.tram the attitude of one o.t the accused's canpanions., a commissioned 
officer., ll'ho., when one of the police had demanded and had written down the 
name of a warrant officer there present, ordered that the slip of paper 
containing the name be destroyed and in.formed the military police that 
the officers were themselves making II an· inspection•. 

This evidently perturbed the police and they reported the matter to 
the Sta.!£ Sergeant in charge or militacy- police at Camp Scott who there
af'ter returned to the "White House• with them. 

While the sergeant went upstairs the military police remained down
stairs at the main entrance in the court ,-a.rd and it was at this place 
where the episode, which is the basis o.t all t.he specifications, trans
pired. 

The accused explained that as he was again entering the "White 
House• atter •inspecting" the alleys in the vicinity, he found the 
militar,r police blocking the doorwa7 from a passage lllto the court,.-ard 
and that he was obliged to twice order them to move inside befOJi'e 
they obe;red. Then, when he entered the courtyard, he was obliged to 
step down and in doing so stumbled., at which time., a pistol which he 
was carrying in his hand at an angle toward the noor, was acciden~ 
discharged. 

The 'military police., however, told an entirely different., and tar 
more plausible, story. They testified that the accused suddenly- appeared. 
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brandishing an automatic pistol and shouted the command "move in" 
several times - after ~irl.ch he pulled back ~he slide of the pistol 
and fired a shot. toward the floor. The projectile of the cartridge 
ricochetted from the floor to the wall on the left of the police. 
They were nonplussed and confused by the unfamiliar and nonmilitary 
character of his order and, fearful of the consequences, backed up 
to the wall and remained there until other officers appeared on the 
scene and remonstrated with the accused in an attempt to get him to 
give up the pistol. This he refused to do and an altercation 
followed in which ihe accused, ordered the police to leave and . 
another officer ordered them to -stay. This dileinma. was resolved 
when the accused invoked his authority as assistant adjutant of 
Camp Scott and issued an order purporting to relieve the military 
police of their duties, whereupon they left. 

No argument is necessary to demonstrate that this conduct on 
the part of the accused was highly disorderly and especially prejudi..: 
cial to good. order and military discipline ·and constituted a .violation 
of Article of War 96. · 

. Smee it is alleged in the Specifieations that the accused 
was disorderly 11 :in uniform" it was . incumbent· upcn the -prosecution to 
prove that m was in uniform. While this !a.ct was not clearly estab
lished by direct evidence, this deficiency is supplied by logical. and 
reasonable :inferences from all the facts and circumstances. The . 
group of officers could hardly have gone, in a body, to a restaurant 
in &'ultanabad clad in civilian clothes in war time in a foreign 
country while on duty with troops; indeetl; · it would have been a 
violation of regulations for anyone of military personnel to do so. 
One officer testified 111Ne were all in khaki". There was no hiatus 
in the it:inerary of the· party. They left the "Yankee Bar", went ba.ck 
to Camp Scott for cigarettes and :immediately returned to Sultana.bad 
and proceeded to the 11Whl.te House". Accused testified that :tie -was 
making an official inspection at the time and he was "carrying side 
arms". He was recognized as 11Lieutenant Riley" and he announced his 

:authority as Assistant Post Adjutant in giving.orders. All :indications 
point to the :inesca~ble conclusion that he was "in uniformn an the 
occasion. 

Finally, it is necessary to determ:ine whether a house of 
prostitution may be deemed a "public place" within the intendment 
and ·meaning of military law. In proceed:ings under Article of War '95, 
the Boords of Review have held that "public· place" :includes an armory 
where enlisted men and officers are quartered and a dispensary where 
only enlisted men on duty are present (CM ZJ..6764 (1941)). It is 
unnecessary to show the presence of persons other than military per
sonnel (Dig. Op. JAG, 19+2-40, sec. 453 (lb); CM 202846 (1935)). 
The last case a~so concludes that a porch which is visible fran a 
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public road but which is used for access to apartments within a 
military reservation is a 11public place''· Other locations considered 
to be a "public place" are a hotel, even though facts show that the 
activity took place in the rooms of two officers.with few people 
present (I Bull. JAG, November 1942, sec. 453 (10); CM 226357 {1942)); 
and, by implication, the bar of an officers• club (CM ';![)7887 (1937)). 
In the instant case there were at least four enlisted Military Police 
officially present at the White House, the house of prostitution, as 
well as a nwnber of American and British officers. 

In civilian courts the general rule holds that what is a 
"public place" is a matter for factual determination (Grant v.. State, 
27 S.W. 127 (Texas, 1894); 35 Words and Phrases, 258 et seq.). Bowker 
v. Semple, 152.A~ 6o4, 606 (R.I., 1930), states 11the phrase 'public 
place' is relative, not absol'ute. * * * The nature, ·location, and use 
made of the particular place are to be considered, also the intent of 
the statute". · A house of prostitution was held to be a "public place" 
by a New York Court which said that an exhibitio,n ±hat five men pa.id 
six women to give in a room of a house of prostitution -was given in a 
"public place" within the meaning of the statute prohibiting indecent 
exposure in piblic pl.aces (People v. ~, 67 Barbour, 221, 222 
(1875)). The record'is legally sufficient to support the findings of 
guilty as to Charge I and its Specification. 

' 6. Although the accused pleaded guilty to Specification 1 of 
Charge II and at no time during the trial changed this plea, the court 
nevertheless found him not guilty thereunder. After announc:ing the 
sentence and just prior to adjournment the Jaw member made the follow
ing announcement: 

"Let the record show in explanation of the court's 
finding of "Not guilty• of Specification 1 of Charge II; 
that this finding was based upon the opinion of two-thirds 
of the members of the court, that the accused discharged 
the pistol deliberately, and not through carelessness"· 

While it was within the province of the court to do so the proceedings 
were unusual to say the least and can only be justified :in the light 
of the findings upon the other Specification and the Charges. It is 
probably that the court, in order to justify findings of guilt upon 
Charge l'and Charge II and the other Specifications thereunder, felt 
obliged to remove the anomaly which would rave been apparent had they 
accepted the plea of guilty to Specification 1 of Charge ·rr, inasmuch 
as the intentional discharge of the pistol may have been the disorderly 
conduct upon which they based their f:indings. ··· 
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7. Attached to' the record of .tria..l is a recanmenda tiori of. ·.. ·'-* 
clemency mbmitted by the commanding officer-of the 231st Signal 
Operation Company under whom the accused had served since September 
1942, and also a recommendation made by 7 of the 9 members· of the · 
court urging th;lt llso 1IIUch of the sentence as exceeds ~eprimand . 
and forfeiture of pay be remitted.II. In a recommendation £or connnu-:'i_ . 
tatic:n addressed to the President of the United States, the reviewing.·· 
authority urges th:!.t the sentence of dismissal be commuted "to · 
forfeiture of $50.oo per_ month for six months and to· be reprimandedn. 
Among other reasons advanced £or such action he state~ that "t~e . · 
accusErl has definite salvage value to the mU:i.ta.ry service by reascn 
of his ahi.lity as sho'W!l in previous serrlce and· because of his mili-

. tary training and experience". ' 

8•. Records· of the War Department disclose that the accused was 
born in Bishop, Tex.as and is now 27 years of age. Ha attended and 
was graduated :Cran the Wichita. Falls, Texas high school in 1938 and 
the Field A.rtiller.y Communication School at. Fort ~ill, Oklahoma in 
1941. He enlisted in the Tex.as National Guard on l October 1939 and 
entered -.federal service on 24 November 1940. After complet:ing the 
Officer Candidate Course at the Signal Corps School, Fort Monmouth, 
New Jersey, he was commissioned a seco:rrl lieutenant, Signal Corps, 
Army of the United States on 13 August 1942 and was assigned to 231.st 
Signal Company, Canp Cro~er, Missouri. · 

• 
9. The court was legally constituted. No errors injuriously 

affecting the substantial rights of the accused occurred at the trial. 
The Board of Review is of the opinion that the record of trial is 

. legally sufficient to support .the findings of guilty and the sentence 
and to warrant ccnfirn:ation thereof. A sentence of dismissal is 
authorized upon conviction of a. violation of Article of War 96 and 

is mandatozy upon caivic:?l a violatim 0£z· ~ \Var 95. • 

. · ··.· . ' ~~ ~Ad;,aoate. 

____..(~o_n_l_ea_v_e~),..______, Judge Adyocate •. 

~4«~ , Judge Advocate. 
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1st In<t,..,u
12 APR 1~ 

· War Depi.rtment., J.A.o.o•., . - To the Secretary of il'ar. 

1. Herewith ~nsmitted for the action of the President are· 
the record of trial and the opinion of the Boa.rd of Review in the 
case of Second Lieutenant Roy L. Riley- (0-16.35257), Signal Co11>s• · 

2. I concur in the opinion of the Board of Review.that the 
record of trial is legally sufficient· to support the findings of 
guilty an:i the sentence and to warrant confirmation thereof. In 
a recommendation for commutaticn addressed to the President of the 
United States., tha reviewing authority urges that the sentence of 

· dismissal be commuted ttto forfeiture of $50.00 per month for six 
·months and to be reprimanded". .Among other reasons advanced for 
such action he states that "the accused has definite salvage value 
to: the mil.i.tary service by reason of his ability as shown in previou~ 
setvice and because of his military training and experience~. I 
concur in the recommendation of the reviewing authority and recommend 
that the sentence be confirmed but that it be commuted to a reprimand 
an:1 a. forfeiture of $50 of his pay per month for a period of six 
months, and that the sentence as thus modified be carried into execu-ti=. ' . 

J. Inclosed are a draft of a letter far your signat~e, trans
mitting the record to the President for his acticn, and a fonn of 
Ex:ecutive action designed to carry :into effect the recommendation 
hereina.bove made., should such action meet with approval. ·. 

Myron C. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
1 - Record of trial 
2 - Dft. of ltr. for sig. S/w 
3 - Form of Ex:ecutive action 

(Sentence confinned but commuted to reprimand and forfeiture of · 
$50 pay per month for six months. G.C.M.O. ~27, 29 M3.y 1944) 
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WAR DEPARTMENT 
~ Service Forces . 

In the Office or The Judge Advocate General (323)
Washington, D. c. 

SPJGV 
CM 250294 

13 MAY 1944 
UNITED STATES ~ PERSIAN GULF SERVICE COMhiAND 

v. ) Trial by G.C.M., convened at 

Private ELIJAH MARTIN ))) Khorramshahr, Iran, V, 28 and 
(33139290), Company B 29 December 1943. Dishonorable 
(Detachment)t 352nd Engineer ) discharge and confinement for 
Regiment (GSJ. ) life. Penitentiary.· 

REVIEW by- the BOAF.D OF 1\EVIEW 
TAPPY, KID~ and HARWOOD, Judge Advocates 

l. The Board or Review has examined the record of trial in the 
case of the above-named soldier. 

2. The accused was tried upon the following Charge and Specifi• 
cation: 

CHARGE: Violation or the 92nd Article of War. 

Specification: In that Elijah Martin, Company "B", (Detach-
ment), 352nd Engineer Regiment (GS), did, at Khorramshahr, 
Iran, on or about 14 November 1943, forcibly and feloniously-, ~ 
e.gainst her wµi, have carnal knowledge 0£ Zahara Bakar. 

He pleaded not guilty to and was round guilty of the Specification and 
the Charge. No evidence 0£ previous convictions was introduced. He was 
sentenced ttto be dishonorably discharged the service, to forfeit all pay 
and allowances due or to become due, e.nd to be confined at hard labor at 
such place as the reviewing authority may direct, for the term of his 
natural life". The reviewing authority approved the sentence, designated 
the United States Penitentiary, Atlanta,·Georgia, as the place of confine
ment, and forwarded the rMord of trial for action under Article of War, 50i-. 

3. The evidence for the prosecution shows.that on the late afternoon 
of 14 November 1943 Zahara, daughter of Bakar, a native girl of Iran about 
10 years of age, in the company 0£ several natives including on~ Mohamed 
Ali, was gathering firewood from a salvage· dump on or near the desert in 
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.the vicinity of the No. 3 lumber yard, Khorramshahr, Iran (R. 6, 7, 9, 
10). Sometime between 4:00 and 5:00 p.m. on that afternoon·the accused, 
a colored soldier, accompanied by another colored soldier, Private Albert 
Stepter, Company B (Detachment), 352nd Engineer Regiment, drove an Army 
truck to the salvage dump {R. 7, 9). There the accused's companion, 
Private Stepter, jumped from the truck, approached Zahara, picked her 
up putting one hand over her mouth and the other between her legs, and 
carried her to the truck {R. 8, 34, 35). The child, screaming and crying, 
dropped the,wood she was carrying on her head (R. 7, 8, 11, 35). She was 
placed in the cab of the truck between the accused and his companion and 
they drove off (R. 8). During the ride the accused struck the girl about 
the mouth and nose causing blood to fl.ow (R. 35). When the girl was car~ 
ried of£, Mohamed Ali, who was but a few feet distant, pursued them, 
crying in Persian, "Don't take her" (R. 8, 12). He then reported what 
had happened to the girl's brother, Hagie (R. 8). The accused meanwhile 
drove the truck a "long distance" and then stopped (R. 35). His companion, 
Private Stepter, descended trom the truck and the accused "took off his 
pants" (R. 35). He then assaulted Zahara inserting the head of his penis 
inside her private parts; he "thrust it in and out for several times". 
She could not reel anything "go" inside her "only he thrust it in and 
thrust it out and thrust it in and thrust it out" (R. 35, 36). She did 
not know "if anything was into me or not" except that "he put it in and 
take it out"; "he thrust his penis twice" (R. 36, 37). She was semi
conscious from the blows she had received from the accused (R. 37). 
Zahara's brother, Hagie, questioned her several times on the night ot 
14 November and also the next day as to whether the soldier had inter
course with, her. She told him that "they hit me on my face and that is 
all. They did not do me any more harm" (R. 38). 

During the late arternoon of 14 November, Master Sergeant Joseph 
Vogelius, Company B, 363rd Engineers, was called upon by the brother of 
a native girl who as~ him to "get his sister away from some men" (R. 21). 
Vogelius and Private f:iJ,\ Class Chaney then drove off in an Army vehicle 
called a weapon's carrier, picking up Privates First Class Fowler and 
Wilson en route (R. 21, 26, 30). A~er receiving directions from some 
natives they proceeded across the salvage dump and in a short time saw an 
Army truck on the "other side of the levee" or dike (R. 21, 26, 30). The 
accused's companion, Private Stepter, was standing by the right hand door 
of the truck and, as the weapon's carrier approached, he jumped on the 
running board of the truck and the accused drove off (R. 21, 32, 33). The 
weapon's carrier pursued the truck, halting it arter a chase of several 
hundred yards (R. 21, 25, 30). Fowler a,.nd Chaney then walked over to the 
truck as Zahal;'a and the accused's companion, Private Stepter, jumped out 
of it. Both·For1ler and Chaney peere.d into the cab of the truck and saw 
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the accused with his pants down around his knees (R. 28-31). The ac
cused asked Chaney if they were going "to tell on him" (R. 26). Zahara, 
bleeding about the nose and mouth, was sobbing hysterically (R. 22, 23, 
27, JO). Being frightened of her rescuers, she resisted being taken to 
the weapon's carrier and.jumped from it when she was first placed aboard 
it (R. 22, Zl, 28). Sergeant Vogelius delivered Zahara to Captain Carl 
L. Minning, M.c., at the dispensary within ten or fifteen-minutes (R. 23, 
Zl). She carried no clothing in her hands when she was rescued from ac
cused and made no change of clothing up to the time she was turned over 
to Captain Minning for examination (R. 24). 

It was about 5:30 p.m. when Zahara was delivered for examination 
to Captain Ilinning, battalion surgeon for the First Battalion, 363rd . 
Engineer Regiment (R. 13). He found Zahara excited and agitated, dressed 
in ragged and dirty clothes with blood "all over her face, a considerable 
amount of blood on her clothes" (R. 1.3). She "had no underclothes, no 
pants on", and she carried no loose clothing with her (R. 39). Captain 
Minning was requested by the M.P.s to make a pelvic examination of the 
girl and, after she was informed that the purpose of the examination was 
to determine if she had been molested, she finally consented. The captain. 
estimated her weight as 80 to 90 pounds and her age to be about 12 years. 
Her genitalia were sufficiently developed to have pubic hair and h~r vagiri.a 
was of the average size of that of a woman, admitting the insertion of two 
fingers. The captain fowid "that the vaginal outlet was uniformly bruised, 
red, the kind of red called maroon which signifies that the bruise would be 
black and blue in an hour or two" (R. 1.3). The bruise had occurred within 
an hour or the time she was examined and the captain had seen similar 
bruises on the genitalia of newly married women (R. 19). There were no 
bruises on the lips of the girl's genitals (R. 40). No male sperm was 
found within the vagina. (R. 14). The captain was of the opinion that the 
soft head of a penis could cause the bruise found in the vaeina and that 
it was extremely unlikely that any other cbject could cause that particular 
bruise (R. 18). He was of the opinion that "there was penetration in this 
particular case" (R. 20). 

About 7:00 p.m. on the evening of this same day the accused·was 
brought to the Khorramshahr stockade. Subsequently he made a statement 
confessing his guilt which was admitted in evidence (R. 63). In it he 
confessed that, after the girl had been placed in the truck, "We went 
out a little further out in the field. I stopped the truck and Stepter 
went to the back of the truck. I had 'the girl in the front seat. I 
pulled her dress up and she was lying down on the seat. I opened rsr:,
pants and attempted to have intercourse with her. I was using a rubber. 
I tried but wasn't successful because she was too small. The girl just 
said 'No, no, Johnny'" (Pros. Ex. 1) • 
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4. The defense offered expert medical testimony to prove that 
the bruise could have been caused otherwise thah by penetration of 
the girl's genitals by a penis. A hypothetical question was propounded 
to several medical experts. The hypothetical question stated the size 
and condition of the girl's genitalia as testified to by Captain Minning,. 
including the fact that "the vaginal outlet was red, uniformly red, the 
kind of red which might be called maroon", and then posed the inquiry as 
to whether, in the absence of swelling of the privates, of recent tears 
of the hymeneal menbrane and of the membranes of the vagina, and of blood; 
it could be stated that the "discoloration of the mucous membrane of the 
vulva was due to attempted penetration of the vagina" (R. 66, 67). One 
witness, Captain A. H. Conrad, ll.C., testified that an "attempted pene
tration" was only one of several things which could have caused the 
discoloration and that a penetration of the hymeneal ring of the vagina 
of a female about 10 to 12 years of age by the penis of an adult would 
probably result rather in laceration and tear;of.' the parts (R. 68, tR). 
He further testified that, before reaching the restriction of the hymeneal 
ring there must be a penetration of the external genitalia, i.e. the'vulva, 
which includes passage through the labia majora, labia minora and a small 
amount of mucous membrane (R. 70). First Lieutenant E. H. Keys, Jr., M.C., · 
expressed an opinion substantially similar to that of Captain Conrad (R. 71, 
73). Lieutenant Colonel Theodore Steinert, M.C., testified, in reply to 

. the hypothetical question, that he would ~xpect a laceration rather than 
a bruising from an attempted penetration (R. 79). He further testified 
that penetration of the vulva, the external genitalia, "would not require 
any force, merely requires separation or the vulva" (R. 83). 

5. The accused's confession (Pros. Ex. 1) was admitted in evidence 
over objection of the defense and after substantial testimony bad been 
introduced as to the circumstances under which it was made. The evidence 
showed that accused was brought to the Khorramshabr Stockade aoout 7:00 
p.m. on 14 November 19LJ and was questioned by the prison officer at the 
stockade,· First Lieutenant Rene .J. Hicks (R. 41). The accused and 
another man had been brought in for questioning as to the instant case · 
and, in order to keep the two separated so that they could not converse, 
the accused was placed in a solitary confinement cell and the other one 
was placed in a tent (R. 51). The solitary confinement cell was a room 
about 8 feet by 4 fee't in dimensions. It had no furnishings whatsoever 
and no window, the only openings being the cracks in the door and the · 
sides as required by Army Regulations (R. 45, 46). There was nothing 
upon which to sit or recline except. the floor (R. 46). The accused was 
brought before the prison officer, First Lieutenant Rene J. Hicks~.788th 
Military Police Battalion, approximately six different times from 7:30 
p.m., 14 November until about 12:30 a.m. the next morning, each interview 
lasting about five or ten minutes (R. 42, LJ, 48). Some enlisted person-
nel of the lieutenant's organization was present during the in~rviews (R. 43)~ 
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The accused did not appear to be "especially" sleepy during this 
time but was reluctant at first to givesiy information (R. 43). 
Durine these interviews the lieutenant used no force and made no 

· threats or promises of rewards to secure a statement but he did not 
explain to the accused his riehts about making a statement (R. 44,
46, 48). The accused was sober and was asked such questions as why he 
had blood on his uniform and from where it had come (R. 46). The 
lieutenant recJived information piecemeal, 11a little at a time 11 , 

U.".1til about '12:30 a.m., 15 November when he had sufficient to prepare 
a condensed statement (R. L;7,, 413, 42). The lieutenant believed he 
told the accused sometime during the interviews 11\'lhen he was ready 
he could just call and let me know" (R,.47). The accused signed the 
statement (R. 49). 

The accused spent the night of 14 November in the solitary' 
confinement cell. He was fed all meals the next day and did no work 
excep~ to clean his mess gear.· The night of 15 November he was placed 
in Cell Block No. 1 and was given a cot and two blankets (R. 59). He 
had asked for reading matter and was given some maeazines (R. EIJ, 61). 
This.cell block was in a regular barracks and was about eighty feet 
lonz and twenty feet wide with four feet at each end for solitary 
cells and a place for an office (R. 60). Commencing on 16 November 
he worked and ate ~one in the stockade, not being permitted to 
associate with the other prisoners (R. 53, 60). The only night he 
was in the solitary cell was the night of 14 November. 

Within a·day or so after 14 November, Lieutenant Hicks was 
appointed investigating officer on this case and, on the afternoon of 
18 November, he showed the accused a prepared statement which was the 
same as the first statement sie;ne·l by the accused on the earl7 morning 
of 15 November except for sli.~ht rramma.tical correct~ens. The lieu
tenant then explained to the accused the Article of War he was charged 
with "that it was not necessary for him to sign a ste.tement, that he 
need not incriminate hi:nself, that he did not have to sign it, and several 
other things" (R. 48, 49). The accused was also informed that if he did 
sign the statement it could be used against him (R. 52, 55, 62). He was 
then given the prepared statement to read (R. 51-53). On the morning 
of 19 November the accused signed and swore to the statement before 
Captain Leon E. Newman, sUllllll3.ry court officer at Khorramshahr after 
first being told to read it and after taking five or ten minutes to do 
so (R. 55, 56). 

The statement received in evidence was the one signed on 
19 November after the accused's rights had been fully explained to 
him. There is no evidence that any promises or threats were made or that 
the conf~ssion was.induced by hope of benefit or fear of punishment or 
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injury or that military authority was exercised to induce it. It was 
read and signed during the investigation some 3t days after accused 
had signed the first statement.· Ir an accused is induced to confess 
by promises made to him or under threats of violence and then subse
quently reaffirms his statement at an investigation of the charges, 
after having first been fully apprised of his rights, the second 
confession is voluntary and admissible in evidence (Dig. Op. JAG, 
1912-40, sec. 395 (10); CM 187615, Bruton). Accordingly, it is un
necessary to determine whether the first confession was voluntarily 
made. The second confession was properly admitted in evidence. 

6. The evidence conclusively sustains the findings of guilty. 
Although the youthful victim told her brother, shortly after the 
assault, that all the soldiers had done was to strike her and although , 
there may appear to be some discrepancies in her testimony, nevertheless, 
she was adamant on the stand that the accused's penis had penetrated her 
private parts. It is appa::-ent from all her testimony that, when she 
testified she didn't feel "anything go into" her, she did not intend to 
state that a penetration had not been effected for she reiterated 
numerous times, referring to the accused's organ, that "he thrust it 
in and thrust it out" (R. 35-37). The various questions asked her on 
cross-examination as to whether she felt anything 11 go into" her clearly 
were not interpreted by her to relate to whether or not the accused's 
penis had penetrated her private parts (R. 36, 37). Adding to her 
testimony, the evidence of the condition of accused's clothing when he 
was overtaken, the bruised condition of her privates plus the doctor's 
opinion that a recent attempted penetration or the internal genitalia 
had occasioned it, and the accused's confession, it is fully- established 
that at least a penetration of the external genitalia, i.e. the vulva, 
had occurred. 

The defense 1sevidence was aimed at establishing that the 
bruised condition of the hymeneal ring or the vagina could have arisen 
from other causes than an attempted penetration of the vagina. However, 
such evidence does not disprove penetration of the external genitalia, 
i.e. the vulva. Indeed, one medical wit~ess for the defense testified 
that penetration of the vulva "would not require any force, merely re
quires separation of the vulva" (R. _83). Penetration of the genitals _ 
is one of the essential elements of·the crime of rape. However, it is 
not requisite that the internal genitalia be penetrated. "Any penetration, 
however slight, of a woman's genitals is sufficient carnal knowledge; 
whether emission occurs or not" (lDM, 1928, par. 148]). Such carnal 
knowledge of a woman b7 force and without her consent constitutes 
rape (MCM, 1928, supra). 

Mindful of the fact that we are considering here a child in 
the hands of an adult male, it is obvious from her frightened, hysterical 
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condition, and her actions when she was rescued, plus the accused's 
confession, that she did not consent and that the crime committed 
was as charged and not the crime or statutory rape under Article ot 
War 96 (!OC:M, 1928, par. l.48]2). Although verbal protestations alone 
may not be sufficient to show want of consent in the case or a mature 
female, nevertheless, in the case of this chil~, considering her age, 
size and her frightened condition, it is clear that she took all 
measures to frustrate the accused's design as were available to her 
and, ..as were called for by the circumstances (MClii, 1928, par. 148R). 

7. The accused. is about 24.years ot age. ~he charge sheet 
shows continuous enlisted service commencing with the accused's 
induction on 7 February 1942. 

8. The court was legally constituted and had jurisdiction of 
the person and the offense. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. In 
the opinion of the Board of Review the record of trial is legally suf
ficient to support the findings of guilty and the sentence. Death or 
imprisonment for life, as a court-martial may direct, is mandatory 
upon conviction of a v.i.olation of Article of War 92. Confinement in 
a penitentiary is authorized by Article of War 42 for the offense or 
rape, recognized as an offense of a civil nature and so punishable 
by penitentiary confinement b7 Section Z'l8, Criminal Code of the 
United States, (18 U.s.c. 457). 

Judge Advocate. 

Judge Advocate. 

, Judge Advocate. 
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WAR DEPARTMENT 
Ariey- Service Forces 

In the Oi'tice o! The Judge Advocate General 
Washington,D.c. 

(331) 

SPJGH 
CM 250)09 

UNITED STATES, ) UNITED STATF.S ARMY FORCES 
) CHINA, BURMA., INDIA. 

v. 

Major RUSSELL E. HOLLIS 

) 
) 
) 

Trial by a.c.u., convened at 
New Delhi, India, 28-29 

(C>-418090), Air Corps•. ) September 1943. Dismissal. 

OPINION ~ the BOARD. OF REVIEW 
IRIVER, O•CONNCR and LOTTERHOS,Judge Advocates. 

l. The Board of Review baa examined the record of trial in the case or 
the officer named abOV'e and submits this, its opinion, to The Judge Advocate 
General. 

2 •. - '.t'he-.accuaed was. trie~t upon the follawing Charge and Specifications ' 
(exclusin ·o.f' the words inclosed in brackets): 

CHA.RGEa Violation of the 96th Article of War. 

Specif'icaliion 11 In that Russell E. Hollis, Major A.C., Headquarliers, 
Tenth Air Force, 11bile acting as contracting officer, Air Force ' 
Supplies, Tenth Air Force did, at New Delhi, India, m or about 
the 9th dg of April, 1943 wrongf'ully attempt to acquire or . 
possess Lfor his private advantage7 a financial interest in 
J_tbe transactions o!_7 the Allied O'hemical Works, who's business· 
was to include the .manut'acture an:l sale of arliicles of a kind of 
which it ,ru a function of his office as contracting •fficer to 
make purchases far the Government., viz., Hydraulic Brake Fluid and 
De-Icer Fluid. 

Specification 2& In that Russell E. Hollis, Major A.c., Headqu.arliers, 
Tenth Air Force; while acting as contracting of'ticer, Air Foree 
Supplies, Tenth Air Foree., did, at New Delhi, India, on or about 
the 19th ~ of Januar.r, 1943 wro~fu.lly attenpt to acquire or 
possess /Jor his private advanta~/ a financial interest in 
/the transactions of! the Balgopa.l Das and Compa.ey, who• s business 
!'ncludes the manufacture and sale or articles o! a kind which it 
ns a .function of his office as contracting officer to make pir
chases for the Govermient, Tiz, Plastic Compound, cmtainers and 
ot.her products and slushing cC111pound. · .. 

Specification Ji In that Russell E. Holli•, Major .A.c., Headquarliers, 
Tenth Air Force, llhile acting aa contracting c!fieer, Air Force 
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Supplies, Terrt.h Air Force did, at New Delhi., India, on or .about 
the 22n:i ~ or June, 1943, with intent to deceive nm F. 
Callahan, Colaiel A. c., Chier, Maintenance and Repair Division, 
'his canmanding officer, willi'ully and knowingly make a false 
official statement 1n writing, to the effect, that no agreement 
or coIIliracts, 111th individual;;, firms, or corporations, had been 
entered into by the said :Major Russell E. Hollis, except an 
agreement with Balgopal Ju and Com~, llhich statement was 
known by the said Major Ruseell E. Hollis to be untrue at the 
time. 

He pleaded not guilt;r to th~ Charge and to all Specifications thereunder, was 
found not guilt;r "as writtm but guilty as reT.i.sed" of Specificaticns 1 and 
2 {the revision consisted of the addition of the words enclosed in brackets 
as shown abOV"e) and guilty of Specification 3 and of the Charge. He was 
sentenced to be dismissed the service. The reT.i._ewing authorit;r approved the 
sentence a.Di forwarded tM record of trial for action under the 48th Article 
of war. The Commanding General of the United States Army Forces in China, 
Burma and India confinned the sentence but withheld the order ~ecting the 
execution thereof pursuant to Article of War Soi-. The record of trial was 
examimd tu the Board of Review in the Branch Office of the Judge Advocate 

*General with such forces and the Board, with the approval of the Assistant 
Judge Advocate Omeral with such forces, held the record of trial legally sut
ficient to support the findings of gu.il.t;r and the sentence. '!he sentence was 
ordered executed b7 Gmeral Court-Martial Orders No. 2, Headquarters United 
States J.nn7 Forces, China, Burma and India, 2 Februar,y 1944. The orders con
tained the provision that the accused •ceases to be an otticer of the Army 

· at twelve o'clock midnight of the date of notice to h1Ja or this order•. The 
· accused was returned to the United States, The Adjutant General stayed the 

execution of the sentence of dismissal, and the record of trial has been re
ferred to The Judge Advocate General for reconsideration. 

3• Under the 48th Article of War a sentence extending to the dismissal 
of an officer of the grade of the accused may in time of war be carried into 
execution upai confirmation b,y the commanding general of the Army in the 
field or b,y the command:i.~ general of the territorial department or division. 
Article of War So! provides that the President ~ direct The Judge Advocate 
General to establish a branch of his office, under an Assistant Judge 
Advocate General, llith any distant canmand and to establish in such branch 
office a board of review or more than aie. When the power to review courts
martial decisions and to confinn sentences has thus been decentralized and 
lodged in a distant comm.and such. connnand becomes practical]y autonomous in 
the administration of military justice and, it all ·jurisdictional require
ments have been met and the prescribed procedural steps taken the con
firmaticn of a sentence by the commanding general is conclusive abd final on 
------·-------

* The opinion of the Hoard of Peview in the Branch Office of The Judge 
Advocate General.with USAF China Burma India, will be included in 
coi,1pilation of CEI cases under C.M. cm 47 (1944). 
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the question of the legality and validity of the findings of guilt:, and the 
eenteo::e. Neither the letter nor the spirit of the Articles of War under 
consideration contemplates that after the canmand1 ng gell8ral of a distant 
colllIIWld has la'Wtulq cau'irmed and ordered executed a sentence of dismiesa1 
or an officer below the grade of brigadier, general the record or trial shall 
again be reviewed b:, a Board of Rm.ew in the Office of 'lbe Judge Advoca" 
General tor the purposa of weigbi~ the erldence and determ.in.ing whether the 
record of trial is legally suffici~ to support the findings and sentence. 
In the prese~ case The Judge Ad'Tocate General has re.terred the record of 
trial to the Beard of Revin for a special., l.ildted examination. The Board 
has been directed to de1iermine and report; whether in its opinion the court. 
was le~ ocrurtituted with jurisdiction over the accused and the offense; 
whether the court had the power to impose the sentence; whether the accused 
had a fair an::l impartial trial in accordance with the procedure prescribed 
b.r the Articles of War and the Manual for Court.a-Martial; and., in the event 
that &ll of the .f'oregoi~ questions are resolved against the accuaed., whether 
the record or trial or accompan;ying papers discloae IJ:IT reascnable grounds 
for the exercise at clemency. .A.s a necessar;r introduction to the considera
tion o.t these questions., particularly' the one pet"taining to clemency., the 
en.dime.,· as shcnm by the record, ~11 be C0111prehensiveq summarized. 

4. 'lbe evidence tor the prosecut; looa 

en 7 October 1942., at the request or his cOIIIIllailding officer, Colonel 
Daniel F. CaJJahan, Chief at the ldaintenance and Repair Division., Chins.-Burma
India Air Sernce Command., New Delhi, India., accused was designated as a 
contracti~ Qfficer tor the Te~h Air Force. He ltas at that ti.Jae in charge 

, ot res~arch in the division and authori~ to make purchases was conterre?- upon 
hi.a in order that he m~t obtain promptly materials needed to carrr on his 
variws experiaental and research projects. He was authorized to make pur
chases ot hydraulic brake :tl.uid., de-icer fiu:1.d., plastic capounds, and slush
ing compoun:i. At variows times during the year 1942 accused talked with 
Colonel Callahan about certain inventions on llirlch accused had worked before 
colling to India. Tb.ere was a shortage of h1'<iraulic brake fluii;l in the India 
Theater an::l CCl'lsiderable difficult:, was experienced 'because the slushing 
canpowxi available could not be used properly with the aromatic gasoline in 
Ul!le there. Accused expressed the desire to protect his personal interests in 
ord•r that he might derive the financial benefits to wb:1.ch the law entitled 
him and discussed with Colonel CaU•ban the matter of securing Indian patents. 
F.ach time these cH.scussions occurred Colonel Callahan, queationed accused •as 
to whether he was co11pzying with the propc- laws and regulations•. Qi 18 
Decaaber 1942., Colonel Callahan wrote a let~er (introduced in evidence as 
De!'. Ex. I) to the Cootroller et Patents, Calcutta, India., in which he re
ferred to a letter o! the Ccntroller to accused and stated that •it is 
perfectly agreeable to this Division that Major Hollis take out thHe patent• 
as they are his persmal develo:i;uents•. Accused was relieved of his duties as 
codiracting off'icer on 20 May 1943 (R. 8-11., 18-21; Ex. c). 

' 
In January 1943 accused entered. into negotiations 111th Mr. Balgopal 

Das., proprietor or Balgopal !BS ani Ccnpari;y, which operated a factory' in 
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New Delhi, with reference to the manufacture of certain products invented 
by accused. Accused employed to represent him in these negotiations an 
attorney by- the name of Harjeinan Lal, who conferred with Mr. Das and 
drafted a written agreement for the parties. This document (Ex. M), which 
was not dated and was not signed by either Das or the accused, designated 

· accused as the inventor and Das and Canpany as the manufacturer and re-
cited that acCU3ed, 11the first an:i true Inventor" of plastic canpound, 
containers and other plastic products •of the formulae disclosed by- the 
Inventor to the Mamfacturers" had transferred his rights in these in
ventions to the manufacturers upcn the terms therein recited. These tenns 
included the following provisions a The manufacturers had paid the Inventor 
S, 000 rupees, by check dated 4 January 1943, as the 11first salami money which 
ehall not be clai.nsd back by the manufacturers under arq circumstances or 
any reason 'Whatsoever•; the Marnrl'acturers were authorized to sell the plastic 
compouni and the cC11tainers and other articles made of plastic; and the In
ventor was to receive, on a monthly accounting ·basis, 3% of the gross sales 
ofall such plastic products and up to a fixed maximum return was to re-
ceive an additional C11e-ba.lf or one percent if the gross sales exceeded a 
specified amount {R• .37-39, 47; Ex. M). 

Mr. Das testified that he had supplied the United States Army with 
a !err hundred gallons of slushing fluid bit had had no other work or busi
ness with "them". In his negotiations with accused certain terms were 
jotted down "time and again" but it was "all subject to getting patent•. 
Yr. Lal came to him •sometimes" and they discussed the te:nns or the proposed 
contract. Mr. Das identified the draft of agreement, but stated that after 
it had been writtEn there were a number of "changes", one of ,mich was that 
if the plastic products were sold to the 11Goverrment11 the accused "would 
have to be sure 1'hethe r he be allowed to take the 3% but it allowed he would 
take it, otherwise no". The agreement was to be "finalized." after accused, 
received the patent arxi transferred it to Mr. Das. At one time when they 
first discussed the agreement the parties reached the decision that accuaed 
was to receive 3% of the gross sales but they did not then contemplate sel
ling the products to the •government" - "then it was found that mqbe it' 
would be useful for yw.r purposes•. He had paid accused the S,000 rupees 
mmtioned in the draft of agreanent (he did not remember the date) and at 
about the same time had paid accused an additional S,000 rupees ".for two 
patents•, one for plastic compoum arxi another for slushing canpound. 
Neither or the two com.pounds was ever made by Yr. Das who had never seen 
the fomula on which accused "was trying to get' a patent•. Das expected to 
find a market tor the product anywhere throughout India (R. 37-42). 

. Mr. Das identified as coming from his office .three invoices for 
labor charges for the preparation of leak proof coverings directed to 
"Major R. E. Hollis x U.S.A.F.s.o., Nevr Delhi•. One invoice dated· 6 May 
1943 was for 776 rupees plus, another dated 11 May was for 2, 9S8 rupees plus 
and another dated 31 May was for 1,190 rupees. 'Iha invoice of .31 May was 
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enclosed in a letter of the same date directed to the accused which stated 
that the bill was for labor charges •as agreed by" you for making Leak Proof 
Sheets for you•• Mr. Das stated that he expected to receive payment fran 
the United States Government and not .from the' accused. He did not know 
who placed 'the orders £or the tank covers. 'No royalties were paid to ac
cused on either plastic or slushing compound. In answer to the question 
whether he had ever discussed with accused the possible uses o! plastic com
pound Mr. Das answered that "It is a basic thing" and 11\Y"e don't know what 
we woold have made". He stated that by "certain processes" the compound 
could be used as a wall for a leak proof tank and "thought they might be 
able" to use it on military aircra!t. Accused had pranised that i.f he did 
not:. get "this patent" he would retu.nd the 101 000 rupees advanced by Mr. r:as • 
..\ccueed had g1. ven Das his promissory mte in that amount, dated 22 June 
1943 and payable one year arter date (R. 42-44). 

On crose-ex.amination llr. Das testi.fi.ed that he had never received 
the formula fer the slushing canpoum. and did not know what it contained. 
The drai't o! agreement had never been signed by" the parties and had not gone 
into effect. Mr. Das had paid the 10,000 rupees salami money because he 
wanted to be sure that be would get ·"the formula• when it had been patented. 
nu, "whole purpose• of the negotiations had been the possibility that the 
"Supply Depart.ment• might take the leak proof containers but accused "could 
not take &I\f action en that until be could get in touch with legal advisers". 
Mr. Das had reserved the right to charge aey prices he chose for the products 
after the patents had been ci>tained. J.ccused informed him that "in case o! 
prices to Army• he would be allCJllfed on]Jr "a reasonable profit" but Mr. Das 
had thought that be •m1rgit dlarge arrr price and since it was useful to you,. 
you might pa:r it". '.Ihe prospect of' getting orders trom the United state• 
or Britieh Governm.Ent was not. a "moving tactar• in his mind. He could see 
a very good future for all the things he could make and "might be able to 
make sanething vezy useful"• Under examination by the court he stated that 
be had paid 10,000 rupees without arq disclosure or the formula for the 
slushing compound am without knowing whether it was "any good" because •you 
have to trust a gentleman when you deal 1lith them" and because accused had 
shown him 11certa1n caitainers, sell sealing, shot proof, sealed back lllce 
rubber•• Das did not. knO'I' 1'hy accused was unable to get the patent. On re
direct examination be stated that he had spent 25,000 rupees making prel1rn1na17 
arranganents to put. his factory in condition to manufacture the products 
that were to be patented by' accused (R. 4S-47J Exs. N, o, P). 

It was stipulated 1:u the prosecution, the detense and accused 
that it start Sergeant Ward D. Burdine, Jr. were present 1n court he would 
testify that at tha direction ot accused he depoaited on or about 19 Janu- · 
arr 1943, in Lloyd's Bank, New Delhi, India, to the credit of accused, 
checks totallng the sum o! 101 000 rupees (R. )61 Ex. x). 

· Mr. Aehraj Ram Illawan, a stock and share broker of Nn Delhi, met 
accused ·1n February 1943 through the latter's attorney, Mr. Lal, nego
tiations folla1red and an agreement drafted by Mr. Lal dated 9 .A.pril 1943 
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was eigned by accu88d am niawan. This agreement, which was in substantially
the sane f'or11 as the draft of the nas agreement, designated accused as the 
II1'1'entor and »r. I)h.alran and three other persons "proprietors of the business 
known as the Allied Chemical Wcrks• as the Yanu!acturers and recited that 
accused as the first. am true inventor or ey-draullc brake fluid and de-icer 
fluid or the formulae disclosed b;r him to the Manufacturers had transfetted 
his rights in such invEOtions to the llanutacturers. T~ agreement stated 
that the Mamfaoturers had paid the Inventor 2,soo rupees as •first salami 
money" and woul. d pay •second salami money" in the amount of 2,<XX> rupees •1n 
a month". As in the case of the !as agreement, accused was to receive 3% 
of gross sales and an additicnal cne-half ot one percent under certain con
ditions (R. 24-26; Ex. Q). 

Accused gave~. Ihawan the hydraulic brake fiuid formula men-
tioned :1n the agreement. The formula was written out in the handwriting of 
accused and was dated 8 April 1943. The 2,5'00 rupees salami monq was de-,-· 
manded by' accused as •his rights" and Mr. lllawan paid it •£or the invention•. 
He had learned fran accused that the brake fiuid and de-icer fiuid were re-
9.uired by the American Army, the British Supply Department and other sources. 
He expected to sell the products to the United States Army, had discussed 
this 111th accused, and the proTi.sicn that accused receive J percent ot the 
gross sales was to apply to all business including sales to the United States. 
Accused told Mr. Dha11an that the latter would receive ordere •through proper 
channels• bl t none were ever received from the United States J..nsr:,. :Mr. Dhawan 
expected to set up :manufacturing planta at Delhi, Agra and Asansol. , He ·re
ceived f'rom accuaed a letter dated 8 14q 1943, headed 11Agra-Third Air Depot, 
USAJF", which stated in part that "For military reascns it might be best to 
set up your mf'g. in Agra which would pat you close to our Depot activities. 
Another Tery good location wcw.d be Asansol area because of our activities 
there". In explanatl..on of the portion or the letter just quoted Mr. Dhawan 
stated that it was better for him to have his manufacturing plant at Agra 
or A.sansol becaise "I haTe to deliver raw materials also• and "Ravmaterials 
we can't get 1n the market•. Accused pranised to reconmend Mr. Ihawan to 
the "Supply Departmeat• as a manufacturer of hydraulic brake fluid and in
.formed him that he (Dhawan) would receive orders from that source. Mr. 
Dhawan's partner Mr. Kapoor went to see "Colonel Felton" about getting orders 
!ran the United\States Government but to no avail. When he learned that 
•these things" were not. required by the United States Army 1.fr. Dhawan felt 
"disheartened". Subsequently he received another letter from acc11Sed headed 
"'lhird Air Depot.- Agra• and dated 15' May 1943, which stated that ":Mr. 
Kapir has misrep:r9smted certain aspects of oir negotiaticns to the Delhi 
headquarters and I wish to terminate the tentative agreement•. The letter 
also stated that accused was enclosing his check for 1,000 rupees and had 
instructed Mr. Lal to reps;y-, an additional 400 rupees, and that accused would 
sand his check for t.he balance either before or b7 l June. Mr. Ihawan 
testified that SOO rupees of the 2,,SOO rupees Salami money which he had paid 
to the accused had never been refunded (R. 26-Jl; F.u. s, T). 
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On cross-examination llr. Dhawan.stated that he was a broker and 
share dealer, not an engineer, . and did net. understand the technical details 
of •the invait.:1.ons• or accused when they were discussed in the course 'of the 
negotiations. Accused tried to explain that his br&lce nuid an:l de-icer fluid 
had •various better qualities• and Mr. Ihawan un:ierstoodthat under the 
~reement he wa1 buying "the invention". Accused was to procure the patents. 
'I'he Allied Chemical Compa.r73' mentioned in the agreement nEJVer existed but was 
only the name of' a proposed company. Defense counsel then asked Mr. Dhawan 
a aeriea o1' questions designed to elicit testimon;r to the effect that the 
agre9I&lt wu not to become operative until certain conditioos bad been f'ul-

.filled. Objections interposed by the prosecution were eustaiDed and defense 
counsel· t~ard the clcee of the trial arranged "1th the trial judge advocate • 
to attach to the record oi' trial a proffer of proof covering Mr. Dhawan and 
other 'Witnesses. This proffer of proof states that if pennitted to do so 
:U:r. I)hawan would haTe testified that it lf&S the understanding Of the parties 
that the written agreement was not to become operative until accused had, at 
his CMn expense, procured in India patents on his inventions and the agree
ment in final tom had been approved by •proper u.s. Military Authorities"J 
that the salami money or earnest mone;y was paid to defray the expenses ot 

::aicc\lSed in connection with· procurement of the patentsJ and that accuaed ns 
riot' to retei ve &rf3' royalty mmey- on sales of brake fluid unt.11 he had ob• 
tained a patent thereon elXl assigned ·1t to Illal'l'an (R • .)l-JS, 86). 

Ur.~ Lal had been employed b7 accused to dra.t't b~h the Das agreement 
end the Dba"imn. agreement. Several drafts of the tonier were made, the 
first one' abcut the last of Jamary 1943• The agreement was not signed be• 
cau,s.e,t:he parties could not agree to certain tenns. .Mr. Das objected to the 
.prov1Si.on that he CCllld not under IJV'. circumstances claiJQ back the aalami 
rnone7 and also to the clause prohibiting him trom trans!'em.ng bis rights in 
the invent1one without the consent ot the accused. There was no disagreanent 
between. the parties as to an, o1iher prov115ion ot the dra!t. Mr. Lal was paid 
for bis ,emces by' the accused (R• 47--49). · 

· On cross-exarn1nation Mr. Lal stated that •1t aeemed" the accused 
had to obtain the patents ~ that if he was unable to procure thelll it wa, 
the "un:ientar.amg• of the parties that the. salami or earnest l!loney would be 
returned. He ,raa asked ti, det'ense counsel whether there was aey agreement . 
between the pu-tiea to the ll1an.n contract as to when· the contract, WQUld be
CO!lll final~ q>enttive but an objectiQl'l to the question 1V&S sustained, In 
the pro!!er ot proof attached to the record the defense stated that 1.t' ~r
mitted to ananr the question Mr, !al would have t·;isti!ied that the contract 
wwld not be finally operative until the military authorities had approved tt 
and until tho patents bad been obtained. (R. $0) 

Mr, Lal turther testified that tull Wo;n!Llltton about th@ tonnv.J.« 
and data. concemill€ tho invention ot accused, waa tQ be dallve:recl aa ,oon H 
e.ccuaed 1111Q\ll.d like to dQ ,o" eithe:r bef'Q~ o:r after a patent had been 
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obtained. Accused was "under obligation• to procure a patent. He told 
Mr. Lal that he ns taking steps to obtain a patent -through men in Calcutta•. 
When asked by' th.a court to explain 'Why neither the Dbawan agreement nor the 
Daa draft contained aey reference to the procuranent of a patent by accused· 
Mr. Lal stated that it is implied by' the language of the agreement de
scribing accU8ed as the inventor and •therefore, it is his duty to obtain the 
patent at hi.I Oll'D expense• (R. .$l-S2) • 

After accused was designated as a contracting officer Colonel (then 
Lieuterr.nt Colonel) George E. Felton a?Ti.ved in New Delhi to beccme Chief of 
the Supply D1visioo of the Air Service C~d. At that tille accused waa in 
the exp::riment.al section or the Engineering Di 'Vision working on the dnelop
ment of new products and Colonel Felton came i?t.o contact with him in con
nection with the procuranent of eydraulic fluid, de-icer nu1d, plasticizer, 
·slushing compounds and leak proof conrings. The Supply Division had its 
own procurement officer and gradual~ took over all procurement from engin
eering. Abod; 12 May· 1943 •itr. Kapoor• called upon Colonel Felton at New 
Delhi with a small handwritten •chit of introduction• from accused in the 
f ollo'Wing language: 

•Lt Col Geo. Felton 12/s143· 

Georges I have discussed with Mr. Kapur of Dhwan &: Co. to 
set up their facillities-Agra to mtg. TanJc Canpound, De 
leer Fluid or Hydraulic Fluid1 which would be expedient for 
the Depot., from 'Which supplies would readily be available 
to them. By this means, we could have Hydraulic Fluid in 
24 hrs and I have fooled around with the Supply Dept for 
months pt.ting no place Russ.• , -

Col.mel Felten referred Mr. Kapoor to Captain William R. Hill, the procure-
, ment officer of the Supp~ Divieion. At noon the nut day Mr. Kapoor called 

at the hotel roca of Colonel Felton who telephoned accused and informed hiJll 
that Mr. Kapoor llwas very much upset about not being able to get businesei, 
lmich he cl.aiJl!ed had been pranised him•. Colonel Felton told accused that he 
should do sanet~ about it as it was a "very grave matter" and accused 
asked that M.r. Kapoor be sent to Agra immediately (R. S2-S6J Ex. V). 

S~n thereafter Colonel Felten received the following letter !ran 
accused: 

•Dear Georges 

In view of the aspect llb.ich Kapur of Dmran & Co 18 pl.acing on 
the matter I shall not complete an agreement. tentative]J' d:i.1-
cussed, to produce certain Tanlc Compound and Plasticizer under 
'llf3' patents. which 1JaS apart from the items being made by' 
Balgopal Das & Co. Tank Compound is not. the Bullet Leakproof
ing made by' Balgopal Das, or SlushingCompound. Instead, I 
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may complete an agreemem 111th a manufacturer in Banbay. , I 
had felt that their production of the other items would be a 
boon to D.s., and especially- here in Agra, 'While also giving 
them sane business, in lllhich I said I would merely try to help 
th~ get this business, ll'bich was to have ~! E!!1 of our ~ee
ment. In breaking the negotiation I an .ailing DhWlln & Co ,q 
check. 

r.s. This may be a scheme on their Regards 
part. to fOl"ce 'lfl3' h&nd to give them 
certain patent rights, which I had Russ 
intended to give, but Not now. 

. R.E.H.• 

In explanation of the reference in the letter to the mailing of -a 
check: by accused Colonel Feltcn stated that it had been reported 11to us•-
that accused had received "this amount of money down payment" and that he wu 
to •hand OV8r certain !o:nnulae to them". In answer to a question by the court 
Colonel Felton stated that the supplies llhich accused was "charged with get-
1;ing" at first wer_e for experime~al purposes and •later on for manufactur-
ing~! (Rf! S&.-1$0; Ex. w).1 -

On 16 May 1943, Colonel Felton sent to Colonel Callahan an inter
office memorandum in which it was requested, among other things, that, be
cause of certain information and facts "learned recently", the accused be re
moved .from the list of apprcr,ed pl.tt'chasing and ccntracting officers and that 
he be instructed to submit a complete report of arrangements made with. 81V' 
concern for the mami'acture at eydraulic !luide, de-icer fluid, tank compound, 
slUEhing compound, plasticizer ar leakproofing work, especiall7 with reference 
to •Balgopaldas & Con:pBJ:'O" and Industrial Products•. Colonel Callahan re!erred 
the memorand.um to accused by an indorsement. dated 17 lo!q specifically direct
ing him to comply with its instructions and suggesting that he confer lli.th 
the Jooge Advocate of the Tenth Air Force 11to insure that proper procedures 
according to Amy Regulations and pertinent laws of the United States are 
bei~ complied with• (R. l2-13J Exs. F and G). 

Accused replied by indorsement dated 8 June. He stated that he had 
discussed the •subject matter• with •Col. 0 1Keefen in New Delhi on 17 J.fa7, 
and had written him 11at considerable length" on 19 May for assistance •1n 
handling these agreements" J that he would discuss •the matter" with Colonel 
O'Keefe again when next in New Delhi •on the 1211, and that •This applies on17 
to a single contract for Slushing Compound and Plastic Leakproof Fuel Celle 
with Balgopal Das & Co. 11 Upcn receipt of the indorsement Colonel Callahan 
interviewed Colonel O'Keefe. As he. was not satisfied with the reply of ac
cused, Colonel Callahan wrote accused a letter dated 21 June which stated that., 

, according to Colonel Callahan's information, accused had talked with Colonel 
. 0'.Kee!~ and had 111'1tten O•Keef'e a letter dated 19 May 1943 but had made no 

mention of ~ specific contracts, patents or royalties a1'ising therefrom and 
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that the principal que17 of accused had been 'Whether royalties could be 
paid to him under an undisclosed contract. Colonel Callahan's letter fur
ther stated that the records of the Tenth Air Force Headquarters men-

- tioned a contract of accused with Balgopal Das, "a pre11•1nary contract 
with some undisclosed firm•, and other transactions of' accused ,and that 
no information or explanation •other. than a general reference" regardi.Jlg 
theee matters ha.d been furnished to the Sta.ff' Judge Advocate or to the 
"Sup~ Division, X Air Force Service Command•. In the closing paragraph 
(,S) of' the letter accused was directed to furnish ~ indorsement infor
maticn as to •axry agreement. or contract you have entered into with indi
viduals, f'irms or corporations since 7ou have been in the capacity of a 
U.S• .Anny Officer in India• and inf'orm.aticn regarding negotiation for the 
sale in India of patents and ro,-alties thereunder (R. 14-16; Exs. H, I). 

Accused answered Colonel Callahan's letter by 1st Indorsement 
dated 22 June in 'Which he stated in part that •'!be sole agreement and this 
never prepared in final form, i has been with Balgopal Das & Co., f'or manu
facture under '/1!3' patents of' Slushing Canpound am Plastics Lealcproof' Fuel 
Cells"; that a tentative agreement with a firm. in Bombay to manufacture 
Tank Sealing Compound "has been dropped"; and that •8..1'.G" discussion or 
un:l.erstan~s with Balgopal Das & Co. regarding the use of '/1!3' patents es
pecially as to sale or ro,-alty have now been cancelled -". Colonel 
Callahan testified that in his letter to accused of 21 June he "was en
deavoring to get; Major Hollis, as I also told him verbally, to simply come 
forward with all details as to negotiations and contracts; to lay the 
entire natter en the table in order to get the entire thing cleared up"
(R. 16-17; Ex. J). 

5. For the defense, Squadroo. Leader Erich Gordon Tate, Royal Air 
Force., testified that during the latter part of 1942 and early part of' 
194.3 he was liaison officer to the Air Service Command and in that con
nection came in contact with accused.. Slushing compound was used in the 

·R.A.F .for flushing rubber fuel cells which were affected by aromatic fuel. 
The slushing compound in use had proved unsatisfactory, resulting in 
several •failures of planes" and the "British• definitely encouraged accused 
to develop a more satisfactory compound. Squadron Leader Tate knew that 
accused was making ~plication for patents and "the British" intended to 
buy the materials Which were the inventions of accused. In placing ordera 
for slushing compound with various firms which manufactured it under 
specification., of accused indents were issued to such firms for the 
various materials required (R. 59-61). 

During the latter part of 1942 an:i the first half of 1943, Colonel 
George E. Schaetzel., who was assistant to Colonel Callahan in the Engin
eering Section of Air Service Command., became familiar with the research 
work of' accused an:l was infonned in general terms of the latter's inventions. 
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In the discussion of his inventions W'i.th Colonel Schaetzel accused had men
tioned the poss:ibilities of commercial activit:r "in line with plasticizer" 
after the war (R. 61-62). '. ' 

In November or Deceaber 1942 accused called upon Colonel c. c. 
Fenn, Judge Advocate Geoeral•s Department, and stated that he was desirous of 
securing a patent in India to cover local patent rights on a sealing nuid 
which he had patented in the United States. Accused stated that he had not 
secured the United States patent llhile in the military service but as a 
c1vilian. Colonel Fenn intormed accused that he was not; .familiar with Indian 
Patent Lan but 110uld attanpt to i'ind out what colll.d be done to eecure a 
patent; in Irxli.a. Colonel Fenn obtained the names or two patent attorneys in 
Calcutta, and on 4 DeCS!lber 1942 gave thel!l to Colonel Thanas N. Tappy, the 
staff jldge advocate of the Tenth Air Force,tor delivery to the accused. He 
did not discuss with accused "rights of royalties'*. Accused told Colonel Fenn 
that sane of his inventions had military use but the latter advised him that 

· evm so, since it n.s •a product of his mind during civilian days•, accused had 
the right to secure a patent. Colonel Fenn did not know that accuaed was a 
contracting oi'!icer but such knowledg, 'WOuld not have affected the character 
o! the advice given as the question o! securing a patent was the only one pre
sented to Colonel Fem (R. 63-6SJ De£. Ex. II). 

Colonel Tapw, Judge ~dvocate General's Department, testified that in 
November or December ·l942 when he was in the o.rt'ice o.f Colonel Fenn the latter 
gave him some papers to deliver to accused. Colonel Fenn stated that accused 
had called with :reference to securing a patent right on some formula •or 
something• llhich mighti be used in connection with the air .forces, that Colonel 
Fenn had secured the names of several patent attorneys in Calcutta and that 
these names were among the papera which were to be delivered to accused. 
Colonel Tappy walked around to the o..rt'ice ot accused, delivered the papers to 
him and told him llho had sent them. Colonel Tapw did not discuss the "nature 
of the business" with accused and the latter made no inquiry of him abrut it. 
When asked llhether he had made an;,r objection to the procurement of patents b;y 
accused Colonel Tappy replied ".No sir, it was not 11\Y business, I didn't know 
the facts" (R.66-67). . 

'!be accused testified that he was born 1 May 1897 and had entered upon 
active du1:i, on l July 1941. He had ser'led in the amed torces oi'· the United 
States from J~ 1917 until February 1919 as aviation aad8t, in fighter and 
bomber training and as station pilot.. Beginning in l92S he had engaged ex
tensively, .for Dl8.?J1' years, in develop:nent work in plastics, waterproof' adhe
sives, and kindred materials. His tank sealing compound was tested b;y the 
United States Navy and the results o.f the tests were published in a secret 
Navy report. About 193.S accused did some work nth reference to leakproofi.ng 
tanlca with combinations of rubber and synthetic resins. He also carried on 
considerable research in the developnent ot combinations or steel and plywood 
am steel and aluminum £or lightness and strength and .from his knowledge ot the 
ettect · ot gunfire upcc aircrat acquired in the First World War he became aware · 
of tJie possibilit:r or providing protection to gasoline tanks, oil tanlcs, engine 
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a.Di cre,r. In 1938 and 1939 he made and submitted to the British Air Ministr;r 
in WaEhingtan, n. c., designs o! ttvery light ccnbinations of high alloy 
steel, laminated, waterproof adhesives to plywood". In conjunction with two 
large AJMrican industrial concerns accused made assemblies ot armor plate 
and rubber and 1n 1940 or 1941 submitt•d them for tests to several Govern
ment department11. Accused arrived in the China-Burma-India Theater ll 
August 1942, was assistant engineering officer and was at all times under 
th3 CO!llnand or Colonel Callahan. There was a Tf!r'Y small staff 1n the Air 
Service Camnand and Ehgineering, Supp'.cy', Training, and Operaticos each knew 
1lha:t tm others were doing. Immediately upon his a1Tiva1 accused became 
aware o! "the extreme urgency• that exiated with regard to engine parts and 
Tari.ous materials includmg fuel cells and eydraulic fiu:id. Maey"' items 
cmcerning "llhich be "had manufacturing and research contacts• were not avail
able in India. His investigation disclosed that India was a remarkable 
source of various raw materials and semi-processed materials but actual 
fabrication ar final processing did not exist. Reports came in that car
buretors had become loaded up with slushing compound and that engines had 
failed. Some "P-66s" nre wrecked at the New Delhi airdrome, the tanks were 
removad and tests made with permission of Colonel Callahan. .locused dis
covered that the tanks had aranatic gasoline 1n them and that there was a 
fiver:, considerable dissolving_ or 7ellow sluahi~ compound•. He reported these 
findings to Colonel CaJlaban, expressed the opiniai that something should be 
done about it i.Jllnediatel.,- and •pressed home the manufacture o! a. slushing 
compouni 1n thia theater• (R. 67-72). 

J.cCU9ed further testified that from the time ot his arrival in India 
. he had disCU.9Sed with Colaiel Callahan and various statt officers the work 
which he had done in civilian lii'e. He told Colaiel Callahan of-his mn;y 
~ars of research in plastics, water proof' adhesives and cementatiai or metals 
to plywood. There was a critical shortage ot 11aterials particularly with 
reference to the Royal Air Force, this brought up the subject or getting manu
facturing undat" way in India and accused an.gaged in extensive discussions 
111th Squadron Leader Tate and the Secretary or the British Supply Development 
Camdttee. In lfovernber 1942 accused told Colonel Callahan tha1, it ns h1.s 
intention to take oat patents en sluahing compound, hydraulic fiuid and plastic 
leakprooi' fuel cell.a and Colonel. Callahan said, •ey all means go ahead, 7ou 
:mq as well make sane money rut or these inventions to pq yru far 7our the 
here in India"• .lccuaed then made an investiga;t;ion of the !'inns in India 
llh.ich were equipped to make tanks and alnahing compound. He wrote to a 
1'1:na of manufacturers in Calcutta who recaanended one or their aubcOntractors 
Balgopal Das. For several months, beginning the latter part of November 1942: 
acaised carried ai negotiations with Das. Juat be.tore entering into these 
negotiations accused informed Colonel Fenn that he was seeking manutacturers 
in India tor hi.a inventions, that he wished to take out patents in British
India and also secure competent legal advice •.trom the Arm.r' to protect his· 
rights a8 an Al'DtY' officer and his interests as a civilian after his return to 
inactive statua. After being inf'onned that the thing• which accused intended 
to patent were his OIIIl deve1o~nt, Colonel Fenn told h1a that he had a 
right to take out patents, encouraged him to do so, and suggested that since 
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Colonel Tappy was in the Air Corpe accused see him with reterenee to •the 
subject of contracts as covered b,r patents•. Accul!!ed imediately acted 
upon the suggesticn and told Colonei Tappy that ha ns negotiating in 
India tor the sale and manufacture of inventions "under rq patents• and 
wished to lnva a contract drawn ,mi.ch woul-d i'ully protect hi• milltaly and 
civilian rights. Colonel Tapw stated that he kn81J nothing about patent 
la-a·, could not help accused nth reterence to the dratting or cootracta 
an:3. advised accused to enpley a local civilian attorn9J' and •proceed a:i 
exactly the same basia as ;you did at home•. J.ccused. then employed Mr. 
Lal. · The Mgotiationa with Mr. Dh.ann which were conducted in the hotel 
room ar accused began in Februax,- 1943, continued for sneral months, con
sishd of fiTe er six con.versations and were carried en in the preeence of · 
Colonel Felton, the romrmats of accuatJd. At qrious times accused dis
cussed his invmtiaus and patento ldt4 Colonel Felton. Accused also testi
fied that 'the draft of the agreeMnt ldth Y:-. Das was never executed or 
tin~ completed and did not cmtain all of the agreements which the 
parties had •arrived at orally". Most ot the •general points were arrived 
at• be.tore accused met. Mr. Lal. The rights of accused as an of'!icer and aa 
a •c1vil.ian citizen" were fu~ discussed b.r accused and Mr. Du, and also 
the subject of profits, and accuse.d "wanted it clearly understood• that it 
Mr. Das .entered into manufacture there would be no attempt on his pa.rt 9to 
gouge the tbited States Gowmment 11 • The 9basic point" was that the entire 
matter hinged upon the securing of patents by' the accused in the British
'India -Patent; Department. and that no agreement would be .tinal until apprond 
by' The Jwge AdTocate General. Accused believed that the aaission of 
•those itana• t'rom the las draft "probabJ.T' was due to the .fact that Mr• lAll 
was not present ·at several of the conf'erences bemen accused and Kr. Du. 
The Dhawan agreement, introduced in evidence b.r the prosecution, likewise did 
not emboey the .full agreement between the parties as it was subject to the 
securing of patents by the accused and to the approval of The Judge Ach'ocate 
GenaraJ.. Accused •wo1ll.d sq• that the omission of these terms fl'011l the 
lllawan· agreement was du,- to an error en the part of Mr• Lal. During the 
negotiations with llr. Das his compal'.v" fabricated severa.l items t'or the Tenth 
Air Force .frail :materials i'umlshed b,r the British Supply Depart.ment but 
they were the result d experimental work baaed on rubber and nre di.tter
ent .from the invsition of accused. His patent applications 1n the states 
nre tor leakproof' fuel cells composed entirely of plastica and containing 
no rubber. J.ccused received no royalties and intended to receiTe none on 
the leakproot covers made by Das tor the Tenth Air Force. The slusb:1.Dg 
compound purchased from Das b.r the lhtted States Gonmment wu not the 
.fo:na~a of accused. When asked in what respect the slushing compound pur
chased .fraa Das di.ftered from his own accused replied nThe principal plans 
arxl vari.ous formulae of 11:ine deal with plasticizer and -rq invention 1• not 
available in India•. Slus~ canpound has DIB.!\T uses, some ot 'Which are the 
alushing out o£ r\bber or metal fuel cells, as a cement and guket material 
am as a waterproofing material (R. 72-78). . 

· Accused tLrst discovered that there 'W'aS m apparent; Dliaunder
starding between hiaself' and •Dbaftn8 ,men )fr. Kapoor came to see hill at 
Agra •aro\lDCl the 10th of May9 while he was n,pot Engineering officer then. 
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He told Kr. Kapoor that it 111.1 not within his prori.Dce to purdiaH byt1ralic 
brake lluid, Kr. Kapoor asked from lib.om he cou1d get orders and accwsed 
directed hill to the Supp~ Section at lew Delhi. fhe brake fiuid tor wb.1.ch 
Yr. Kapoor 1111.s soliciting order• -.e not the invention of accused but 1la8 
•an ordimJY United States Specification• llhich accused bad turrdahed to 
Mr. Iha.an and bis usociatee. Accuaed had gi.Ten it to them so that iR cue 
the;y started to mnu!acture hydraulic fiuid at once the:, would be in a 
pori.\ion to supply either the Brithh or American Air Forces. It wu not 
aild had not been represented to be tha inventim of accused. Be had not 
-disclosed the details d his inventiOll.8 either to Dhann or to Daa. He 
had writtm to the pated; attcrne7B ldloee names Colonel Fenn gave h1a and bad 
aaked them 'Whether the7 1roUld make a fia.t rate !or a group of six patents 
and bad tiled an application 1n India !or a patent on slushing cccpound. 
The Dhawan C<11tract. had been terminated en 15 May 1943 and the negotiationa 
with Das had been broken off on 22 June 1943 1lhen accused •presented• h1I 
•IOU tor Rupees 10,000". .Accused had talked with ColCllel O'Iee1'e m 17 · 
Mq and had practically reiterated the points made to Colonel i'enn in De,,.. 
cember, namely that accused desired assist..ance in the preparation et a con• 
tract !or the sale or his invent.ions 1n order that hill rights aa an otticer 
alld upon bis return to inactive status would be prot•ct•d• In anner to 
the question "Did you go over t.he bistor,r or what 7ou had done up to that. 
pointi• accused stated •I touched ai several matter,•. On 19 )lq accued 
wrot.• a letter to Colonel 0 1Ieete in llhioh he stated that 1n order to OOl!lplT' 
ld.th Colcnal Callahan's request he belieTed "the easiest manner• would be to 
either have •wch ccntracts" written •1n your ottice tor me• or giTe the 
•specificatiorus• to the d:vi.l att~ ot accused •tor 70111' final apprcwal 
or contl'.'l.ct.•. In the letter accused also stated that he bad a pNl1•1Mrt 
ccm.tract 111.th •Clle firm while I secure patents" the appllcaticma tor which 
bad been fl.led-~ his attornqa in Calcutta, and uked llhather the ccm.tnc\ 
could be wr.1.tten :In t11Q parts, one (a) to be e.ttect1Te while he remained 1n 
India and the Qt.her (bJ to become ertectiTe upon hia ret'Ul'D t.o the •USA• or 
to inactiTe status, and ii' it were so written whether it. would be lawtul tor 
ro7&lties to be paid to hill under •omtract (a)•. '1'he indoraement ot ao
cuaad to Colonel Callahan'• let.ter of 21 June had been drafted atter a con
sultation with Colcnal o•Keete in the latter'• office. Accued pNpared a 
draft or the indonement, t.he7 went. over it together, Colonel o•Ieete 
interrogated accuaed aa to .:whether he had act.ually terminated &l\1' and all 
agreements and had,,made restitution or funds to ti:ma involved, apec1t1~ 
u to Balgopal Das and Company, Colonel 0 1:Keete •U£1eated ,ome cha.niea and 
in its final tom the indoreement npresented their joint effort,. When 
accused na asked wcy the Dbawan agreement; wu not 1aentioned·1n the' indone
ment he replied lflhe lbawan matter wu not brought up 'b1' Colonel O•Xeete to 
me and aa the matter had been diacuseed, aa Colonel Felton told ae he bad 
d1eouaaed the Ntter with Colcmel Callahan and I,. in=.t'lµ'D, bad terminatefl the· 
agreemant mi tendered '111' check tor Rupees 1,000, I.C'cnsid1N1d·'the·11&tter 
dropped", .lccuaed did not at U'f1' time intmd to ccaplete the agr...nt, · 
111.th either Ihawan or Balgopal Das before having the approval et •t1n1t.ed 
States authoritiea" • He rece1Ted no Z'CT&ltiea, and did not, represent, \o 
~one that, u ?J,rcha1i?lg agent tor the Ocwemnent he would &Hist in purcbuinc 
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materials covered by bis inventicns (R. 79-82; Der• .Ex. 4). 

Under examiriation by the court accused teatU'ied that he had 
•paten; applications on file" in the United Ste.tea on articles covered b7 
his ccntracts ar •intended" contracts with Indian firms but "couldn't f~ 
state mat the status is11 with reference to the manufacture of such articles 
there. The ftill formulaa and the re1,earch work thereon had been canpleted 
before his urival in India. He had not made applicaticn for a patent in 
India on s:rry article involvcsd in his ca.tracts with Indian !inns except 
slushing compound. His failure to nmke applications was due to 9the con
troversy ltbich arose• and to censorship dif:f'icul.ties which made it "ver.r, 
vecy difficult• for him to proc-.e~. He had discussed 'With the Patents 
Section at Wright Field, Dayton, Ohio, the subject of obtainillg pat.ents and 
his •general rights" had been outlined to him but after caning to India he 
had written no inquiry to that Section cooceming· his patents. He 
terminated the Dh.a'Wlm contract because of .fiiisrepreaentatione made ·b;y Mr. 
Kapoor am. broke off the .Oas negotiations at the request of Colonel O•Keete. 
In answer to the questim whether hydraulic brake fluid compounded accord
i~ to the ·formula which he had given to Mr• lbawan was satisfactor.r ac
cused stated that he did not recall seeing ~ unsatisfactory reports en 
hydraulic brake. fluid received .from the states. Accused gave the brake 
fluid formula to :Mr• Dhawan before they entered into negotiations for the 
assignment or patent rights. Accused did not disclose to Colonel o•Keefe the 
exist.wee of a contract with Mr. Ihawan when the indorsement to Colonel 
Callahan's letter of 21 June was beirig prepared. Accused did not request 
relief from his assignnent as contracting officer but it was bis intention 
"to do so, shortly•. He was not •directly aware• that it was illegal for 
him to have a financial interest in a canpany to which he could direct busi
ness as a cmtracti.ng officer. He did not know whether or not any of his 
applications for patents in the United States had been granted as }:le had been 
in India for 14 months am. did not know "what the status is". He could not 
sgy how lcng it would take to ootain a patent in India but "my experience 
in the United States is that it is a very long, drawn out period". When 
asked to explain -.my he had made contracts with civilians so many months in 
advance of the time 'When the pa.tent would be granted accused replied, 11Well, 
as to the period of time in India, I can•t answer. No one ever told me i.nd 
I have never asked how long that period is in India• (R. 8.3-86). 

6. 'lne Charges were investigated, served upon the accused on 18 
September 1943, and referred !or trial on the same day to a general court
martial appointed by the comna.ndl.ng general of the Tenth Air Force, 'Who was 
anpowered _to appoint such a court by War Department .General Orders Number 
12, 6 March 1942. The court convened en 28 September 1943. No member waa 
of lower grade than lieutenant colonel. The accused stated that he wished 
to be defended by the regularly appointed defense counsel. The accused was 
ably defended by exceptionally skillful and diligent CCll?lsel, he testified 
at length 1n his 01IIl behalf am., in that cormection, was allowed vezy wide 
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latitude. The trial jwge advocate was capable and lair and there is no 
· indication that the law menber was partial or biased in his rul.ings or that 

the members of the crurt were in any manner influenced by ulterior motives 
er,: improper considerations. Each of the three Specifications ol the Charge 
states a militru0 y offense under the 96th Article of War and a sentence to 
dismissal is authorized upon conviction of a violation of that article. 

In November 1943 Colonel ·Nilllam Cattron Rigby, Judge Advocate 
General's Department (Ret.) and associated with him., Colonel Fred W. IJ.nellyn, 
Judge Advocate General's Department., (Ret.)., both of Washingtcn., D. c., sub
mitted in b<"..half of the accused a written brief llhich was transmitted to the 
China-Surma-India Branch Office of The Judge Advocate General for considera
tion. A copy of the sama brief has been submitted to this Board of Review and 
on 28 April 1944 its authors argued orall;r before the Board after they had 
been informed of the limited scope of the examination of the record that would 
be made as stated above. They have not contended that the court lacked juris
diction or the power to impose the sentence ror that the accused did not have 
a lair trial. The principal points raised were that the Specifications were 
defective and not su£ficiE11tly specific in certain particulars, that the 
court erred in the exclusion of evidence and in limiting the .scope of cross
examination and that the 8Tidence failed to establish by the requisite degree 
of proof certain essential elements of each or the offenses charged. u · 
these contentions do not involve jurisdictional questiorus or f'undamental 
irregularities they will not be given further ccnsideration. 

' 
Counsel for the accused have contended, however, that 1n making find

ings of guilty of Specifications 1 and 2 at vui.ance with the language o! 
such Specifications the court exceeded its powers by convicting the accused 
of offenses materially dil'!erent from the offenses alleged. · The Specific&• 
tions state that· the accused attempl.ed to acquire a financial interest in 
certain concerns. 'lhe findings state that the financial interest attempted 
to be accpired was for the private advantage of accused and was an interest in 
the transactions of the concern. A court may properly deviate from a Speci
fication to catl'onn to the proof presented if the nature or identity of the 
offense is not changed or the amount of punishment that may be imposed in
creased ar it may find the accused guil.ty of a:ny lesser offense necessarily 
included in the offense alleged (MCM, 1928, par. 78~). The :variance in the 
fir.dings in the present case clearly has not changed the na~re or identit7 
of the offenses charged. By inserting the clause •tor his private advantage• 
the court Ill9rely gave definite expression to what was implicit in each 
Specification as written, namely, the allegation that the accused attempted to 
acquire an interest .for his own private or personal bene!it. A financial 
interest in the "transactions of• a concern is one form of financial interest 
in the concern. Moreover, the qualifying language employed in the findings 
is narrower than and therefore included within the language of the Specifi
cations. A finar~cial interest for privat.e advantage is na?Tower than a 
financial interest in general ar.d a financial interest in the transacticns o! 
a concern is narrower t.."lan a finand.al interest in the concern. 
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In the opinicn of the Board of Review the court was legally con
stituted and had jurisdiction of the accused and of the offenses of llbich he 
was f'oun:i guilty, the sentence to dismissal was within the power of the court 

·to impose, and the accus_ed-had a f.:'.ir and impartial trial in accordance ld.th 
the procedure prescr.i.bed by the Articles of iiar am the Manual for Courts- ' 
Martial. 

7. There remains for consideration only the question whether the cir
cumstances are such as to call for the exercise of clemency. 

With reference to Specifj.cations 1 and 2 the evidence for the prosecu
tion mows that on· 7 October 1942 accused was appointed a contracting officer 
for the Tenth Air Force and cmtinued to act in that capacity until 20 Ma;r"· 
1943. He was authorized to purchase all of the articles mentioned in the · :·'. 
Specifications under ccnsideration. At the time of his appointment he was··. 
engaged in research work designed to develop for the use of the Air Forces. 
sutistitutes for products and articles lfhich were scarce or of unsatisfactory 
quality and his purchases for the most part were limited to materials to be 
used in such research. There was a definite shortage of hydraulic brake nu1d, 
and the slushing compound used far flushing rut leak proot fuel cells was un
satisfactory because it did not mix well with the local gasoline. Accused had 
discussed with his camnaroing officer, Colonel Call&han, the matter of se- . 
curing patents in India on compoun:is which he claimed that he had· invented 1n 
the United States before he entered the service. In January 1943 accused em
ployed Mr. Lal, an atto:rpey and with his assistance carried en a seriea ot 
negotiations with Balgopal Das and Canpany, a concern which operated a factory 
in New Delhi. Mr. Lal drafted an agreement 'Which was never signed as the ·. 
parties were unable to agree as to all of its terms. This agreement recited 
that accused was "the first and true inventor" of plastic compound, ccnt"ainers 
am other products and had transferred bis rights as inventor to Das llho was 
authorized to manufacture and sell the plastic products. The ~eement stated 
that Das had :i;aid accused 5,000 rupees as "first salami money" (earnest money) 
by check dated 4 January 1943. Accused was also to receive J% of the gross 
.sales and, under certain conditions, Ji' percent. At about the same time that 
accused received the earmst money- on the plastic compound agreement be also 
received from Das an additional 5,000 rupees which the latter testified was 
"for two pi.tents11 

, one for plastic compound arrl another for slushing canpound. 
Das supplied the United States Anny with several hundred gallons 0£ slushing 
compoum and during the month of May .1943 made leak proof tank coverings ·for 
the Anny Air Forces on purchase orders placed by accused in the total' amount 
of about 5,000 rupees but no royalty was ever paid to accused by Das. 01 
22 June 19uJ accused broke off negotiations with Das and gave the .latter his 
note for 10,000 rupees payable one year from date, as a refund of the earnest 
money received. 

In February 1943, thrrugh his attorney, Jlr. Lal, accused met llr. 
Dhawan, a stockbroker of New Delhi, and a.f'ter protracted negotiations entered 
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into a contract with him and several of his associates under the name •Allied 
Chemical Works•. '!his agreenent, dated 9 .April 194.3, 11hich was signed both 
by' accused and qr Mr. Dls:wan, was very similar in tom to the Das draft of 
agreement. Accused was described as "the first and true inventor" of 
eydraullc brake fluid and de-icer fluid according to a formula duclosed by 
him to the mnufacturers. The agreEi'nent stated that he had transferred all 
of his rights in the inventions to the manufacturers, that he was to re
ceive 3 percent or 3! percent of the gross sales, and the manufacturers had 
paid him 2,SOO rupees "first salami• money and wCAll.d pacy- him 2, 000 rupees 
as •secaid salami money in a month". Accused gave Mr. Dhawan a formula for 
hydraulic fluid llhich, according to Jllawan's testimoey, was the t'omula 
mmtioned in the agreement. Dhawan had learned from accused that brake fluid 
and de-icer fiuid were required by both the .American and British Armies, it 
was caitemplated that Allied Chemicals was to sell the fluids to the thl.ted 
States Amy and the payment of 3 percent to accused was to apply to all ~ales 
including sales to the AJ."BG"• 

Accused promised Dhawan that he would receive orders frcm the •Supply 
Department• and en 8 May 1943 wrote him a letter suggesting that •.tor mili
ta17 reasons" it WC11ld be advisable for Dhawan to aet up his manufacturiDg 
plant in Agra or Aaansol in order that he might be II close to our Depot 
actiTi.tils". Accused was then Depot officer at Agra. In explanation of this 
letter »r. Dhann stated in effect that raw materials tor the fluids which 
he was to Jll8Jlllfacture were not available 8 in the market• in India and it ns 
to his advantage to locate his plants near the ~ted States supply depots 
lhere such materials could be had. On 12 Ma7 accused, who ns then at Agra, 
gave one of Mr. Dh.awan's associates, Mr. Kapoor or Kapur, a note of intro
duction to Colonel Felton, Chief of the Supply Di.vision at NEIil Delhi. The 
note pointed out the advantages of having a plant for the manufacture ot 

· ta!lk compcwid, de-icer fiuid and hydraulic fiuid located at Agra where supplies 
would be readily available to the nanufacturers from "the Depotn • When Mr. 
Kapoor called upon Colonel Felton and learned that his canpan;y. would not be . 
given the orders 'Which he claimed accused had promised, he was bitterly' dis
appointed and veiy much upset. Colonel Felton informed accu,sed b;y telephone 
of Mr. Kapoor' a. attitude, remarked that it was •a "Ye17 grave matter• and 
qgested that accused do something about it. On 15 May accused wrote Kr. 
Dhawan ·that he wished to terminate the •tentative agreement" because Yr. 
Kapoor had misrepresented "certain aspects of our negotiations", and in-
closed his check for a portion of the eamest ·money "llhieh he had received. 

· .locused testified that it was the understanding ot the parties that 
neither ot the written agreements was to become effective until he had pro
cured patents ,fran the Government ot India covering the inventions involved 
and until the terms of the agreements had been approved by The Judge Advocate 
General ar b;r •United Statea authorities". In that regard his,testimo:ey- was 
corrcborated by the. testimony of Mr. Das, and in his proffer of, proof accused 
claimed that if permitted to do so Mr. Dhawan and the attorney, Mr. Lal, on 
cross-examination also would have testified to the same effect. The crurt 

- 18 -



(349) 

obviously rejected this defense and there .·are many good, reasons 1lb;r i~ 
should have done so. - Both .written agreements were drafted by the_attome:, 
Employed by accused, after protracted periods of negotiation. The word 
•patent• does not appear in.either instrument, nor is there in either ot 
them any other reference to or mention of ,the conditions claimed by ac
cused. To accept the testimOI\T of accused we must assume that_ his attorne,-, 
in drafting one agreement in January and' the other in April, inadTertentl7 
le.f't. out of each of thEm the same two vital]J important provisions and that 
both accused and Mr. Illawan signed the later agreement without discovering 
the emission. Moreover, a substantial sum of earnest money wu paid to 
and accepted by accused un:ier each contract and Yr. Das expended 2S, 000. 
rupees putting his factory in ccndition to manufacture the products in
volved. It seems incredible that Mr. Das and Mr. Dhawan would have made 
such substantial outlays un:l.er agreements which were subject to two major 
conti~encies over which they did not have the slightest control. Appar
ently neither of them made arr, effort to ascertain whether accused had arq 
patentable invention or if so how long they would have to wait before he· 
could procure a :i;atent. _Accused admitted that he did not lcnmr how lCllg it 
wc:uld take to d:>tain a patent in India and that he had never taken the 
trouble to i."lquire. Accused accepted, retained and expended for some pur

Jl)se ·not disclosed in the record, the earnest monies paid by Das and Dhawan. 
He had to give his note for the 10,000 rupees 'Which he received trom Du, 
and llhen on 15' May be declared his des:ire to cancel the signed lllawan con
tract he tendered his check for only 1 1 000 rupees o£ the 2,500 rupees which 
he had received and according to the umisputed testimon;y of Mr. Dhawan SOO 
rupees of the earnest money never was refunded. Al.though accused claimed 
neither written agreement was to take effect until he had procured Indian 

. patents on his inventions he never filed an application tor patent on &I\Y 
of the articles covered by the written agreements. He admitted that the , 
only application he ever filed was one tor slllshing compound and_ the date · _ 
appears to have been 8 May 194). (See assignment of patent rights by ac;. 
cused to United States attached to record ot trial.) __ - · · · 

Accused also testified to the effect that he had been engaged in 
research work .for maey years and that the purpose of all of his negotiations 
ll!ith Indian manufacturing ccncerns was to realize the financial returns to · 
ldtlch he was entitled on inventions made and completed while he was a 
civilian in the United, States• Upon his arrival in India on 11 August 1942 
he immediately became aware of the aextreme urgency" that. existed with 
reference to certain strategic materials, particularly fuel celis and · 
hydraulic fiuid. He soon learned also that the slushing canpound used 1n 
IndiA was unsatisfactory because o.f certain peculiar properties of the local 
gasoline arxi that fouled carburetors and engine failures had resulted. He ' 
obtained Colonel Callahan's consent to take out Iri.dian patents and took . 
steps to get. Indian concerns to manufacture some of the products so urgentl.7 
needed by- the American am British Forces. 'lhe foregoing explanation of the 
commercial transactions of accused in India will not stand up under _ 
critical analysis. In·the first place it seems an extraordina.17 coincidence 
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that accused at some time prior to his ent17 upon active duty in July 1941 
shoul.d have invmted and peri'ect.ed new kinds of slushing ccanpound and 
hydraulic brake iluid which precisel.1' met and solved the peculiar local supply 
problems with rei'erence to those compounds 11tdcb accused i'ound to exist upon , 
his an-ival in India in the summer oi' 1942. .Moreover, if as he claims, 
accused 11as actuated by a patriotic desire to relieve a critical shortage 
of materials in India, it is hard to understand wt\f he did not make his 
valuable inventions immediately available to the armed forces. According to 
his a.m testimony' he carried on protracted negotiations culminating ai'ter 
maey mod.hs in contir.gent manufacturing cmtracts which were not to becane 
operative until some iniei'inite future time when he had obtained Indian 
patem:.s en the products involved• . 

In his testimony accused ma.iv times mentioned his patents, patent 
rights arxi patent applications •in the States". He_told Colonel Fenn that 
he had secured a patent in the United States on· a sealing fiuid. Under 
exami,nation by the court accused testified as i'ollcnrst 

, "Q. Have you secured in the Untted States patents on articles 
covered by your contracts, ar intended contracts, 111th Indian 
.f'irms'l -· 

"A. I have patent applications en file, ;res. 
"Q. · Those items are not being manufactured in the United 

States under your patents? 
· "A• · I couldn't frankly state what the status is - I couldn't 

' state.• (R. 83) : 
. . - .. . 

A search of the records or the United States Patent O!fice made by 
the Patents Divisiai of ·The Judge Advocate General's 0.ttice for the period 
fran the year. l93S to 10 April 1944 shows that rx> application for a patent 
was filed 1n that office by Russell E. Hollis. The onl7 record 1n the War 
Department caicernirl an application for patent, prepared (but never filed) 
for Russell E. Hollis, is .or one covering 11.A.nnored Aill)lane Nose Spinner" 
mailed to accused at· New· D~hi, India, by the Artr!J' Air Forces on 31 December 
194.3. The :nemoran:l.um of "t4e Patents Division conveying the i'_oregoing infor
matiai ia attached hereto. · 

Accused also::;Jdmed that 1n making his contracts with Indian £inns 
he tried to no avail tQ;. get; legal advice and assistance from. Colonel Fenn, 
Colonel Tappy and Col~l O•Kee.re, all of The Judge Advocate General's De
partment. The record mows that his discussions with these officers with 
the exceptiai of ColOAel o'Keei'e, dealt primarily with the matter 0 / his 
procuring patents 1n India. Colonel Fenn testified that he gaTe accused the 
llaDlea of two pa.tent attorne7s in Calcutta but did not discuss "rights of 
reyal ti.ea• with him.. Colaiel Tappy testified that he d•llvered to accused the 
slip d paper on which Colcnel Fenn had written the names of the patent 
attorneys b~. that he { Tapp7) did not discuss •the nature of the business 

. 'With accused•• Accused did not talk 111th Colonel 0'Keei'e until after he had 
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been directed to do so by his canmanding officer., Colonel Callahan., in 
connection with the latter! s order that accused submit a report of his ne
gotiaticns · am dealings wi_th Indian manufacturing corx:erns. Even then ac
cused did not tell Colonel 'o'Keefe about the Dhawan agreement. 

< ' ' I 

Specification 3 of the Charge is based upon the failure of accused 
to disclose the Dbawan agreement in his report to Colooel Callahan. Ac
cused claimed that he overlooked ioontioning it in his lll'itten.statement of 
22 June 1943 because at.that time he considered it canceled and at an end. 
The evidence as disclosed by the record clearly indicates that the omission 
was not an inadvertent oversight. 

In his note to Colonel Felton introducing Mr. Kapoor accused stated 
that he had "discussed• with'the latter 11 of Ihawan & Co." the matter of set~ 
ting up facilities at Agra to manufacture 11 Tanlc Compound, De leer Fluid or 
Hydraulic Fluid11 • Accused did not disclose that he had an agreement with · 
Dhawan or that he had any persmal interest in the matter. After Colonel 
Felton had telephoned to accused and informed him ·of Mr. Kapoor's attitude 
and representations accused wrote a letter af explanation to Colonel Felton. 
The letter stated that accused had decided ~hat he would not complete 11an 
agreement tentatively discussed, to produce certain Tank Canpound and 
Plasticizer urn.er rrzy- patents l'lhich was apart from the items being made by 
Balgopal Das & Co. * * * ·. Instead, I may canplete an agreement with a manu
facturer in Bombay. I had felt that their /_Dhawai1 and associate 1y pro
duction of the other items ffie Icer Fluid and Hydraulic Fluii7 would be a 
boon to D. s., and especially here in Agra, while also giving them some busi
ness, in vbich I said I would merely try to help them get this business·, 
which was to have ~ ~ of our agreElJlent * * * .11 The plain· import of the 
quoted language is that the tentative agreement of accused with Dhawan cov
ered tank compound and plasticizer and that the manufacture of de-icar fluid 
and hydraulic fluid, actually the very two products cOV'ered by his agreement 
with Dhawan, constituted "££ ~" of that agreement. · 

On 16 May Colonel Felton wrote an inter-office memorandum to Colonel 
Callahan in which he requested inter alia, that accused be instructed to 
submit a complete report of arranganents made with any cmcern for the manu
facture of hydraulic fluids, de-icer fluid, tank compound slushing. com0 ound 
plasticizer or leak proofing work 11especially with refere~ce to Balgopaldos ' 
°' Company and Industrial Products". Colonel Callahan transmitted the 
memorandum to accused by indorse."ll8llt directing him to canply with its pro
visions and suggesti~ that he cmfer with Colonel 0 1Keefe. Accused did 
confer and communicate with Colcnel 0 1Keefe several times but di.a not dis
close that he had ever carried on any negotiations or entered into any 
agreem:int with Dhawan. In his reply by indorsement. to ·Colonel Callahan dated/ 
8 June accused made it clear that·a11 of his discus~ion.s with Colonel o•Keef'~ 
had applied "only to a single cmtract - with Balgopal Das & Co". On 21 
June 19~3 Colonel Callahan agam wrote accused a letter in which he reviewed the 
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situation in detail, stated that the action taken and the reports made. by 
accused in respcnse to Colonel Callahan's indorsement to Colonel Felton•s 
memoraooum of 16 May had not been satisfactory, am. in the concluding para
graph in part directed accused to furnish by indorsement the following 
informationa "(l) Any agrefn.ent or contract you ~ entered ~ with 
individuals, firms, or corporations, ~ you ~ ~ !!l ~ capacity: 2£. 
a u.s. ~ Officer in India; (2) inforrm tion regarding negotiation con
cerning the sale in !n<:lia'or patent,s and royalties thereunder-" (Under
scoring supplied) Accused replied by indorsement dated 22 June, in which 
he stated in part that "The sole agreenent and this never prepared in final 
fonn has been with Balgopal Das & Co., for manufacture under 'f!iY patents of 
Slus:iing Compo.ind and Plastics Leakprooi' Fuel Cells. --- A tentative 
agreement with a firm in Bcmbay to manufacture Tank Sealing compound~ 
been droppedn. (Underscorir:g supplied) The statement ma,~e by accused was 
false since he had entered irrt,o an agreement with Mr. U:tawan and his asso
ciates for the manufacture of hydraulic fluid and de-icer fluid. Accused 
kmw that the statement was fa.1se and the circumstances indicate that he made 
it deliberately an:i 'With intent to deceive. It is clear from the record that 
accused did nc*. want it known that he had entered into the contract with 
Dhawan to take a .3 percent royalty on sales of eydraulic brake fluid made in 
accordance with the Array Air Faces formula and de-icer fluid, which Colonel 
1''elton described as only a simple mixture of glycerin and alcohol (R. 56). 
Accused never had a patent and never filed an application tor a patent'on 
either of those products either in the United States or in India. He mis
represented the mture and scope of his dealings with Ihawan in bis letter to 
Colcnel Felton by indicating that they had not progressed beyond the tentative 
discussion stage and by inferring that even if an agreement had been reached 
it wculd not have covered hydraulic fluid and de-icer fiuid. Accused fur
ther indicated his atti tu.de toward the Dhawan agreement by the hot haste with 
llhich he tried to back out of it when it came to the attention of Colc:nel 
Felton. Two d~s after the latter called accused by telephone and reported 
what Mr. Kapoor had said (all of the negotiations precedmg the making of the 
agreemnt appear to have been with Mr. Dbawan), accused wrote a letter to 
])hawan giving notice of his desire to cancel the contract. In his extensive 
discussions with Colonel O•Kee.f'e accused refrained from mentioning the Dhawan 
agreement. Colonel Callahan's final directive to accused was not limited to 
agreements then in existence but plai~ and unequivocally ordered accused to 
disclose tmY' agreement 'Which he had entered into ·since he had been in India 
as a United States Army officer. ~ccused shc,r,ed by hls own choice of words 
that, he unierstood -what was expected of him when he replied that the sole 

. agreement "has beenII with Das• 

. · B. Ttie Army Regulatic:n (AR 600-10, par. 2e(2)) on which Speci.t'ications 
1 and 2 are based deals with the limitations upon the activities &f persons 
subject to military law. It provides that such a person shall. refrain fran 
all business activities and interests not directly ccnnected with his military 
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duties 'llhich 110uld tend to inten'ere with or hamper in aey degree hia full· 
and proper discharge ot such duties or would normallJ' give rise to a reason
able suspicion that such participation would have that effect. The Ngula
tion recites as a typical ex.ampli or forbidden outside activit:, the ac
quisition or pos11ssion by, an officer or a financial interest in aey con• 
cern whose b11ineaa includes the· marm!acture and sale of article I ol a kind 
of 'Which it is the duty' or the officer to make purchases for the Government. 
The agre.•nt which accused entered into with Dhawan, and hia negotiations 
and dealings 1dth Das constituted attempt• to violate not on17 the letter but 
the spirit or the cited regulation. He attempted to acquire, and to the 
extent of the earnest money 11hich he received actually did acquiN, an 
interest 1n the financial transactions of the two concerns. They nre to 
manu!acture and sell articles which it was the duty of accused to bu;r as a 
ccntracting oil'icer. His pirchases as contracting officer were. nCJt. exten
sive am tor the most part. were limited to materials used in hi.s research 
work it 18 true, but under the circwn.stances his activities relative to se
curing a financial return on the manufacture and sale to the United States 
Anny of the very products which it was his duty as an A1.'!!!7 research engineer 
to develop am perfect, necessarily would tend to interfere with the full and 
proper discharge of his military cm.ties. 

With reference to the .finding o.t' gullty' o.t' Specification 3, the m
danoe shows that aocueed not only made a false o.t'ticial statl!l!lent with intent 
to deceive his oanmand:fng officer but that his whole course of ccnduct with 
re!erence to the Dhawan transaction ns characterized b;r a deplorable lack 
of candor toward other officers. A search of the records of the United States 
Patent Office has discloeed that accused testified falsely under oath at 
hLs trial when he stated, in effect, that he had filed applicationa tor 
patents in the United Stat11 on plutic compound, slushing compoum., hydraulic 
brake .O.uid arxt de-icer Ouid. As a matter of tact he had not. tiled an appl1•
cation f.or a patent on any of thost products. . 

In the opinion ot the Board of Review the circum.stances do not war
rant the exercise or clemenq am the Board there.tore recommends that the sen
tence to diemissal be carried into execution • 

...-~____J};,. . __________ '_&.._...,.Judge Advocate~-· 
______________,Judge .Advocate 
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WAR DEPARTMENT (355)
A.rrtry Service Forces 

r.n the O!!ice o! The Judge Advocate General 
washington., D. c. 

SPJGN 
CM 250331 

•· 6 "Wl· 1944 
U N I T E D S T A. T ,E S ) 

) 
FOURTH .A.IR FORCE 

v. 

Second Lieutenant RAY H. 
PETERSON (0-750835)., .A.ir 
Corps. · 

)
) 
) 
) 
)" 

Trial by G.C.M., convened at 
March Field., C&li!omia, 31 
January- 1944. Dismissal. 

-- - - -- .. --- - - - - - -
OPINION ot the BOARD OF REV'IEW 

LIPSCOMB, Gilm.RELL and GOLDEN, Judge Advocate1. 

l. The record ot trial in the case o! the officer named above has 
been examined by the Board ot Review and the Board submits this., its 
opinion., to TM Judge Advocate General. 

2. The accused was tried Ul:)On the tollowing Charges and Specifi
cations: 

CHARGE I: Violation ot the- 6lat Article o! war. 
Specification: In that Second Lieutenant BJ;.7 H. Peterson, Air 

corps., Headquarters Detachment, 399th Bombardment Group (H)
AAF, did., without proper leave, absent himself' from his 
organization and duties at March Field, C&li!ornia, from on 
or about 2000, December 28, 1943, to on or about 07001 
December 29, 1943. 

CHARGE II I Violation ot the 96th Article of war. 

Speci!ioationa In that Second Lieutenant p,;a.y H. Peterson,. Air 
corps, Headquarters Detachment, 399th Bombardment Group (H)., 
AA.F., having been restricted to the limit• of his post pursuant 
to aentence ot a general cour~rtial promulgated in General 
court-Martial Orders No. ,301., Headquarters Fourth .A..1r Force, 
December 31, l943i did, at March Field, cali!o:mia, on 
January 4, 1944, break aaid rei,triction by going to Riverside, 
C&li.fornia. 
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He pleaded guilty to Charge I and its Specification and not guilty to 
Charge II and its Specification.. He was found guilty of all Charges 
and Specifications and was sentenced to be dismissed the service. Evi
dence of on~ prior conviction for a violation of Article of war 61. 
adjudged on 22 December 1943 was introduced.· The reviewing authority" 
approved the sentence and forwarded the record o:t trial for action under 
Article of ~ar 48• 

.3. The evidence for the prosecution shows that on 22 December 1943 · 
a court-martial ~djudged the accused guilty of a violation of Article 
of war 61 and sentenced him to be restricted to his post for three months 
and to forfeit part of his pay for twelve months. 'lhe accused was present 
before the court when· this sentence was pronounced. The reviewing authority 
by Genera~ Court-Martial Order No. 301, dated .31 December 194.3, approved 
the sentence but reduced the amount and duration of the forfeiture (R. 9; 
Proa. Ex. 1). 

·' His organization's executive officer checked the accused's 
quarters three times during the night of 28-29 December 1943 to 
ascertain whether the accused was comp~g Yd.th his restl'iction and 
found the accused absent from about 2000 o'clock 28 December 194.3 to 
about 0700 o•clock on 29 December 194.3. Ckl the evening of 4 Janu.&17 1944 
the accuaed requested permission ·of the executive officer to go to 
Riverside, California, about 9 miles away to see his sick·wi.fe and was 
refused. The accused nevertheless went to such town where he was ob
served by a civilian who knew him and 'so testified.· <kl the· morning ot 
5 January 1944 in a conversation vdth the executive officer, the accuaed 
admitted his two violations. Ckl the same day he signed a sworn con
fession which recites that he was appropriately advised of his rights 
under Article of War 24 and which was admitted into evidence without 
objection. At no time subsequent to 22 December 1943 had the accuaed 
oeen given permission to leave his station at March Field (R. 6-9, 9-ll, 
12; Pros. Ex. 2). · 

4. The accused, after explanation ot his rights as a·.:witness, 
elected to make the following unswornstatementa 

"At my previous tl'ial, I was brought in here after the birth 
and death ot our baby, said trouble left my wife in a serious con
dition. She is living now in Riverside and her physical condition 
is improving steadily. Her mental condition is likewise, except 
for a - well, she misses the baby. I had previously been given 
passes while confined to the post for the express purpose o:f 
seeing my wife in Riverside and on December 28th after working my 
full duty that day, I proceeded to Riverside, to our residence 
and stayed with her at that time. I arrived back here on the 
field approximately_ 6:30 or quarter of seven, in time for duty 
the next day• I was - I signed a st.a tement before Major Adamson 
on that occasion. The· Major .relt apparently that I was worthy 
of salvaging, so he held it, just held it up. On January 4th 
I had not had contact with my wife by telephone or otherwise 
for a couple of days, - two days previously. At the time I had 

,, 
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last seen her she was feeling rather ill and contrary- to previous 
testimoey we do not have a telephone there. I requested permission 
to get one put in, due to my con!inement, but was unable to secure 
one. I proceeded to Major Ad.am.son to request permission to go to 
town because I was very- worried about her. The reason I went to 

. Major Adamson was, at the time ra:, sentence from a previous court 
had not been approved or returned and that part ot the sentence · 
dealing with the fine had not taken effect apparently' until it 
was reviewed, because I didn't make a payment on the fine be.tore • 

.After seeing Col. Boynton I assumed the Major still had the · 
authority until the . case was revie1red anc;l returned. .lf'ter being 
denied permission to go to town I attempted to call her once 
more and having no success, proceeded to town. I drove direc~ 
to the place, .found that she was still som8'What ill, she had had 
the F1u. Not wanting to leave her alone,· put her in the car, 
proceeded back to the .field, stopping onJ¥ on an errand at 
Baxter's Liquor Store. Following that time she stayed out here 
for a day or so, until.she was ready enough and well enough to 
go back. I think that•s all, s1r.11 

5. The Specification, Charge I, alleges that the accused without · 
proper leave absented himself nfrom hia organization and duties at 
March Field, california, .fran on or about 2000, December 28, 194.3, to 
on or about 0700, December 29, 1943"• The elements of the offense of 
absence without leave and the proof required £or conviction thereo.r ac
cording to applicable authority-,· are as follows: 

n* **(a) That the accused absented himself from his command,
* * * , quarters, station, or camp for a certain period, as 
allegedJ and (b) that such absence was without authority .from 
anyone canpetent to give him leaven (MCM, 1928, pa.r. 132). 

The accused's plea of guilty to the Charge and its Specifi
cation is abundantly supplemented by the evidence o:f the prosecution con
sisting of the testimony of the organization's executive. offi~er and 
the accused's own sworn confession. The offense, fur't4lermore, is ag-. 
gravated by- its commission while the accused was under a sentence o:f 
restriction to the post which had been pronounced a .few dayt be.fore and 
o.r which he had full knowledge. The evidence, therefore, shows bey-ond a 
reasonable doubt the accused's guilt as alleged and amply supports :the 
findings of guilty of Charge I and its Specification. ,., 

6•. The Specification, Charge II, alleges that the accused, having 
been restricted to the limits of his post pursuant to a sentence of a 
general court-martial promulgated by a described order on 31 December 
1943, on 4 January 1944, at 1P-l'ch Field, california, broke said restriction 
by goi,ng to Riverside, -california. ".Disobedience o.r standing orders" is 
a violation of Article of War 96. Orders duly promulgating the sentence 
of a general court-martial adjudging restriction of an acctUJed to the 
limits of his post for a specified period of time are for its duration 
tantamount to •standing orders"• 

I 
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The evidence is conclusive that on 31 December 1943 there were 

promulgated orders which effectuated the sentence of a general court-martial 
adjudging restriction of the accused to the limits of his post for a 
specified period of ti.me. The evidence is equally conclusive that the 
accused during such period requested permission for a brief relief 
therefrom which was refused. He thereafter breached his restriction and 
violated the promulr.:;ated orders. His unsworn statement contains an 
admission of his dereliction which cumulatively substantiates the prose
cution's conclusive evidence as it sounds wholly in extenuation and not 
in defense. The evidence, consequently, establishes beyond a reasonable 
doubt the accused's commission of the offense as alleged and amply supports 
the findings of guilty of Charge II and its Specification. 

7. The accused is about 26 years old. The War Department records 
show that he had enlisted service from 3 ~arch 1941 until 28 July 1943 
when he was commissioned a second lieutenant upon completion of Officers 

candidate School and that he has had active duty as an officer since the 
latter date. 

8. The court was legally constituted. No errors injuriously af
fecting· the substantial rights of the accused were committed during the 
trial. For the reasons stated t.-ie Board ot Review is· of the opinion 
that the record o.r tria.l. is legally sufficient to support the findings of 
guilty of all Charges and Specifications and the sentence and to warrant 
confirma~ion thereof. Dismissal is authorized upon conviction of a 
violation of either Ar~icle of War 61 or Article of War 96. 

~ !;~. Judge Advocate. 

,£(,~.U 'cw,, ff Ji~fia-tPJudge Advooa te ~ 

..JZ:w9(Y.~ Judge Ad~c~te. 
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SPJGN 
CM 250331 

1st Ind. 

War Department, J.A.G.O., l l APR 1344 ... To the Secretar.r of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Ray H. ·Peterson (0-750835), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
. record of trial is legally sufficient to support the findings and 

. the sentence and to warrant confirmation thereof'. In view of an 
offi.cial report from the Corranandine General, 4th Air Force, that 
the accused has, subsequent to his present offenses; absented him
self without leave for arproximately 35 days, I recorrnnend that the 
sentence of dismissal be confirmed and ordered executed. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action desiened to carry into effect the foregoing recom
mendation, should such action meet with approval. 

_ ~on c. Cramer, 
Major General, 

The Judge Advocate General. 

4 Incls. 
Incl l - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of War. 
Incl 3 - Form of Executive 

action. 
Incl 4 - Radio from Corrananding 

General, 4th Air Force. 

(Sentence confirmed. G.C.M.O. 267, 6 Jun 1944) 
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WAR DEPJ\R~ 
J.:nn.,- Service Forces 

In the Office oi' 1he Judge Advocate General 
Washington, D.c. (.361) 

SPJOQ 
CM 250426 ~8 JIAR 19« 

UNITED ST.A.TES ) CHA.RLESTCW PCRT OF· EXBA.RKA.TION 

v, Trial by o.c.M~, convened atl 
Charleston, South Carolina, 

Major LEO ·H. HE'JHT (0306947), ) 10 February 1944. Dismissal, 
Quartermaster Corps. . ~ total forfeitures, and con

finement for four (4) years. 

------·-----------
OPINION .of the BOA.RD OF REVIEW' 

ROUNDS, HE:PBtllm and FRED:Ell.ICK, Judge Advocates. 

l. The record o£ trial in the case of the officer named above 
has been examined ey the Board of Review and the Boa.rd submits this, 
its opinion, to The Judge Advocate General. 

2, The accused waa tried upon the following Charge and Speci
!icationsa 

CHARGE1 Violation of the 96th Article of war. 

Specification ls !n that Major Leo H. Hecht, Quartermaster 
Corps, Charleston Port of ~barkatian, Charleston, 
South Carolina, did, at Charleston, South Carolina, • 
an or about 13 January 1944, wrang:f.ully, knowingly, 

' and willfully appropriate to hia om use and banefit 
and deposit in the United States mail for nailing 
to an unauthorized person, twelve (12) sheets, cotton, 

.· bleached, bed, value about $14.28, and tvro belt11, 
wool, olive drab,-value about $1.SO, property of 
the United States intended for the military service • 
thereof. · 

Specifications 2, 3, 4 and S are identical :1n form with 
the previous Speci.i'ic&tion, dii'f'ering only in date · 
and deacription of the property alleged to have been 
appropriated. The dii'!erencea are as follC11r11. 

Spe c11'1cation Date Propert7 

2 l4 January 1944 Twenty- (20) pairs of drawers, 
winter, 7S percent cotton,,2S 
percent wool, value about $20. 
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Specification Date Property 

J l4 January 1944 Ten (10) pairs of drawers, 
'Winter, 75 percent cotton, 
25 percent wool, value 
about $10. 

4 16 January 1944 Twenty-two (22) pairs 0£ 
sun glasses, value about 
$11. 

16 January 1944 Two (2} blankets, wool, 
olive drab, value about 
$15.48, one (l) raincoat, 
value about $3, and two 
(2) pairs of .leggings, 
canvas, value about $1.Eo. 

He pleaded not guilty to and was found guilty of the Cb9.rge am all 
of the Specifications, e;x:cept, as to Specification l, the words and 
figures "and two pelts, wool, olive drab, value about $1.50". No 
evidence of previous coIIV'ictiais was submitted. He was sentenced to 
be dismissed the service, to forfeit all pay and allowances due or 
to become due and to be confined at ha.rd labor at such place as the 
reviewing authority may direct for four years. The reviewing authority 
approved the sentence, designated the Fa.stern Branch, United States 
Disciplinary Barracks, Greenhaven, New York as the place of confine
ment an:l forwarded the record of trial far acticn under Article of 
War 48. 

J. The evidence for the prosecution may be summarized as followss 

The accused during the occurrences hereinafter related was a 
1ajor in the Army of the United States, on duty at the Charleston Port 
of :Embarkation, Cha.rlestai, South Carolina, as the Port Qu.a.rtermaster 
(R•. 5). 

· §pecification 1 

en 13 January 1944 at the United States Post Office in 
Charleston, South Carolina, the accused delivered to the postal 
authorities for mailing, two packages (R. a, 10, 12-14) addressed 
to his father Mr. E. W. Hecht, 46 West Palisades Avenue, Englewocxi, 
New Jersey, bearing the return address of "C. Brown, 138 Bull 
street, Charleston., s.c.n (R. 7, 10, 12-14~ 48). Cne of these 
packages -when opened by the Postal authorities, shortly thereafter, 
contained an original manufacturer• s package which bore a label or 
inscriptio~ "12 sheets, cotton, bleached, bed, size 72 inches by 
108 inches (torn length). Specification No. DDD-S-281 (amended) 
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3tock No. 27-S-7~0. J. P. Stevens and Company, Inc. - Contract 
No. W-669-QM-19256, dated June 4, 1942, Philadelphia, Q.Il. Depot", 
and also two O.D. cloth belts. The other pa.rc~l ctnta:i.ned another 
package marked w.i.th the same printed label (R. 14). The Post 
Office Inspect.or who opened the parcels did not open the :inner cxr:
manufacturer1 s packages (labelled as described) to determine whether 
or not they contained sheets, but closed the outside wrappings on 
both packages and permitted· them, to continue· m their way through 
the nail (R. lL~, le). Neither the packages nor the labels were 
produced in court. The meaning of the lettering and numbers on the 
label described was explained by a witness who testified that it 
indicated that the contents of the packagewer.e manufactured for the 
Quartermaster Depot at Philadelphia under the ~r Department contract 
indicated (R. Z'l). 

There was on rand, in the Eqi1ipment Via.rehouse, Sectien c, 
Staging Area, Charleston Port of Embarkation, as of Jamary 17, 
1944, an opened box containing one remaining package of an original 
shipment of eight packages, which remaining package ccntained twelve 
sheets and a label which answered the same descl'lption-ma.nufacturer' s 
name, 'Jar Department contract number and date--as the label that 
appeared en the packages mailed by the accused. This package with 
its label -was put in evidence (R. 28, 49; Ex:. F). The records of the 
warehouse disclosed no sale of sheets to the accused (R. 33). 

During the week of 9 to 16 January 1944 accused had in
quired, by telephone, if there were any 72 x 108 sheets in stock 
and -was advised that there were two full cases in bulk stock (R. 43). -

A check of the stock records and the physical inventory of ,~ 
the sheets in the warehouse, Section C, ma.de en 17 January 1944, \' 

' 
disclosed a short3.ge of "roughly about 20 sheets" according to one 
witness (R. 52), but an overage of 61 sheets according to another 
witness (R. 37). The value of the sheets described was, at the time, 
$1.19 each (R. JO). 

Specifications 2 and 3 

On 14 January 1944, at the same United States Post Office, 
the accused delivered, for mailing, two packages addressed to his 
father and bearing the return-address of 11C. Brown, 138 Bull St., 
Charleston, s.c.n (R. 8, 11, 14, 15, 58). Yfuen opened by the Postal 
A.uthorities one contained ~ pair of men's lcng leg drawers and the 
other 10 pair, sizes 34 and 36 (R. 11, 15, 18, 19). Inside or tha 
belt band of each pair was stamped the percentage oi' wool and cotton, 
the name of the manufacturer, the date and number of the 'flar· Depart
ment c01tract, the number of the stock, and 11Phila. Q.M. Depot" 
(R. 15) • .A qualified witness, testifying as to the meaning of these 
abbreviations and numbers, stated they indicated the k~d. of material 
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and type of stock used in the article, the date and number of the 
contract under which the article ms nanufactured for the War 
Derartment and tra t the contract was given through the Phila. 
Quartermaster Depot (R. 26). The drawers were shown to be worth 
$1 per pair (R. 30). 

Specifications 4 and 5 

On 16 January 1944 at the same United States Post Office · 
the accused delivered for ;nailing two ps.ckages, one addressed to 
his father at the same address set forth above, and the other to 
his brother, Arthur Hecht, $ W. Palisades Ave., Englewood, New 
Jersey (R. 16, 20, 31, 25; Elc. B). Both bore the return address 
11c. Brown, 138 Bull St., Charleston, s.c."(R.16, 26). The ps.cka.ge 
addressed to the brother contained a cardboard carton which in turn 
contained 22 pairs of sun glasses, of which 20 pairs were of aie 
style and two of another (R. 16, 22, 25). Inscribed on the carton 
was a label showing 11 4'.> pair", the stock number, -cype of glasses, 
:manufacturer, and War Department contract number (Ex. D). This 
carton also contained this message written in the handwriting of 
accused in pencil, "Arty - You owe me $11 for these 22 prs of 
glasses. They ought to sell far at least $2.00 a pair. Leo" 
(Ex. D; R. 87). 

The package addressed to the father contained two wool olive
drab blankets. Qi.e was marked "D.S. 11 and had attached to it a label 
giving the name of the manufacturer and the Viar Department contract 
number and date. The other blanket contained no identifying narks 
or labels. This same package also contained two pair of canvas leg
gings, ap:µu-ently new, marked with the name of the manufacturer, date 
and War Dep1rtment contract nupber, and a raincoat with the name 11 L. 
c. William.s" inscribed on the inside of the coat. Attached to the 
raincoat was a tae bearing a manufacturer• s name, and a ¥far Deps.rtment.· 
contract number and date (R. 22, 23, 25). 

A. Post Office Inspector testified, in laying the ground 
for introduction oi' the two packages in evidence, trat accused, on 
17 January 1944 signed a letter addressed to the Postmaster, de
scribing the contents of the two packages ( sun glasses, blankets, 
raincoat) and authorizing hh to withdraw them fran the m9.il {Ex:. B, 
R. 16-17). 

, These tv.o packages with their contents were displayed in 
court and received in .evidence (Ex. C and Ex. D). The defense ad
mitted the enclosed written message to his brp~her Arthur to be in 
the handwriting of the accused (R. 24). The markings on the carton 
of sun g1asses, the blanket, the leggings, and on the tag attached 
to the raincoat were the manufacturer• s· identification m9.rka showing 
the property was manufactlU'ed for the QJ.arter.w.s;ter Corps· under · · 
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contract made through the Philadelphia Quartermaster Depot (R. 26- , 
.Z7). ' . 

There was on rand in the Equipment Warehouse, Secticn C, 
as of 17 January 1944, a large cootainer containmg nine cartons, 
be:ing the remainder of an original tm cartons of sun glasses. Each 
carton contained twenty pairs of glasses. The description of these 
glasses, including the name of the manufacturer and the war De~rtment 
contract number and date, was identical with the carton of glasses 
accused is alleged to have appropriated to his own use and benefit 
(R. ·23). The large container was opened in the presence of the 
accused on 15 January 1944 (R. 46), and one carton was ranoved there
from by Sergeant Brennan and delivered to accused (R. 40). Accused 
said tha.t he would replace the carton later (R. 40, 42). The glasses 
were not returned and the warehouse stock was sh art one carton of 
glasses (R. 42). On 18 January 1944 a check of the stock records 
and a physical inventory of the glasses in the warehouse was ma.de, 
'Which disclosed a shortage of 58 glasses (R. 37). A subsequent 
inventory made in the early part of February, 1944, showed a shortage 
of 71 glasses {R. · 51, 52). These glasses were a part of the stock 
in the warehouse (R. 31). The records of the warehouse disclosed no 
sale of glasses to accused, in fact, no sale of sun glasses had been 
made to anyone during the preced:ing three months (R. 33). 'l'he sun 
glasses were worth i.75 each; the blankets $7.74 each; the leggings· 
$.81 per pair (R. 30-31). -

The accused, after warning of his rights, voluntarily ad-
mitted to Lt. Col. P. F. Baetcke, I.G.D.,dur:ing an official investigation 
that he rad taken the two Army blankets, the two pair of canvas leggings 
and the raincoat fro:n "our salvageu without any authority am without 
anyone else knowing about it (R. 48, .50). 

In additicn to the accused, cne other officer and· three 
enlisted man had keys to the warehouse (R. 30). The procedure for 
obtaining property out of the warehouse is by valid vouchers and 
sales (R. 29) and when property is transferred t.o a corrunissary it is 
done by shipping tickets (R. 31). A search of the record of sales 
and delivery slips for sales made to accused at Section C Warehouse 
for the months of November, December, and up to and including 16 
January 1944 disclosed that accused had :p.irchased during that time 

·· ooly two pair of tan offi,per' s gloves (R. 33). A similar search of 
the records and sales slips at the commissary, Secticn A, for the 
months of lfovenber, December, and up to and including 16 January 1944, 
disclosed only one purchase by accused, namely, of ten bath towels 
during trat period (R. 35). It was possible £or sheets of the ldnd 
described to have been sold at the commissary to any officer prior 
to the.time indicated (R. 35). · 
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4. Competent defense evidence was :1ntrodµced to the effect 
that officers were permitted to, and did, purchase property through 
the local commu;sary of the same kind as that here alleged to have 
been appropriated by accused, and also that one officer could pur
chase sach articles for another (R. 53, 69, 71). There was in fact 
a Captain Sidney Brown who, for acme time prior to Mlrch 1943 lived 
at 138 Bull Street, Charleston, s.c., and who was a close friend of 
the accused's (R. 55, 57, 59). Used property, known as Class B 
property, ...as sold at hal! of the list price from the salvage ware
house for a considerable J.ength of time to an:, officer who wanted to 
pll'Chase such property (R. 72, 73). 

Lieutenant B. J. Cutler, Property and S'ipply Officer tes~i
fied that the posting and records for the purpose of taking :inventory 
at the warehouse involved were in such a chaQtic state that they did 
not refiect the correct conditton of the inventory en hand; further 
that there are shortages and overages of stock in the ~ehouse, and 
that this con:iition had existed since the witness took over his duties 
1n !,arch 1943 (R. 75). This condition was due to lack of personnel 
to keep the records accurately and up to date and the effort to per
fonn 'l"J.e primary function of supplying the troops (R. 75). Articles 
collected as salvage and placed in the salvage warehouse are not sold 

·. to military personnel (R. 79) • 

Mr. Leon Steinberg, a dealer in scrap metals and salvage 
II],9.terials in Charleston, South Carolina, as a defense witness testi
fied in substance as followss 

He bought his salvage fran the Charleston Fort, Fort Moultrie, 
Navy Yard, and Coast Guard, and has repaired some of the articles and 
resold them. These items consisted of scrap metals, leggings, tield 
jackets, shirts, pants, belts, and a conglomeration of rags some of 
which he resold to any army store (R. 81, 82). Accused rad never been 
in his store to his knowledr:e (R. 82). 

Hr. Israel Goldberg, Charleston, Soutl? Carolina, operator 
of an ariny store, also a 5ief'ense witness., testified in substance as 
followsa 

He has bought salvage materials at Fart. Moultrie and New 
York consisting of seconds or rejects. These item., rad Government 
contract numbers and symbols (R. 83), 

The defense further :introduced testimony to the ef'1'ect trat 
items of salvage had been isaued to officers .t'orthe:1rpersonal use in 
Government service, but to be returned. SUch issues were ma.de without 
receiving paymon~ or a memorandum receipt therefor (R. BS, 86). 
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Accused elected to make an unsworn stateI!lent in his olfll 
behalf (R. 87) llhich ms read to the cot.trt by his .counsel and 
attached as defense Exhibit 1. In subst.:.nce it statess 

. 
The articles named in the Specifications of the Charge are 

available at any post, camp or station and may be obtained .fran dealers 
in army salvage. An individual is not required to explain his presum
ably lawful possession of.personal property. The presumption of lawful 
possession ,ras not overcome by evidence adduced by the Government. He 
is one of the many officers who has, or had, possession of Government
purchased or Government-sold property and should not be singled out and 
charged w.i.th mistrust without direct and positive proof of wrongful 
possession, and there is no occasion to explain that which under the 
law requires no explanation. 

5. The accused is crarged-with having wrcngfully appropriated to 
his own use five different lots of goods of cert.lin values alleged to 
be "property of the United States intended for military service thereof". 
~'he.Specifications set forth dates and places, when and where the 
alleeed misappropriation took place and the m:l.?liler thereof. The evi
dence produced arxi uncontr~dicted clearly established that on the dates 
and at the places specified the accused while in the military service · 
did appropriate to his own use the contents of five different packa~es 
that he mailed to his father arxi brother. The value of the articles 
involved 'Were claarly ooown with the exception of the raincoat in 
Specification 5. Failure of the prosecution to prove value does not 
affect the findings, since value of the gocxis is not an essential 
element of proof in the case. 

All of the elements of the offense were sho'Wll beyond any rea
sonable doubt with the exception of the all-important allegation trat 
the property misappropriated was the property of the United. States at 
the time the accused nailed it. The accused I s defense is based on the 
ground tha. t t:r.e prosecution failed to prove this fact beyond a reason
able doubt. Analysis of the competent evidence with respect to the 
contents of each package and consequently as to each Specification 
follows. · · 

., 
Accused was the Port Quartermaster and theoretically had legal 

custody and control for the Government of the Quartermaster stores in 
the warehouses at the Port of Embarkation. In his official capacity 
he had easy access to Government stores located therein and :in his 
position of trust cculd, if he so desired, easily help himself to these 
stores with very small risk of detection or question. All of the 
articles involved in the subject case l'lhich were either produced or 
described in court during this trial were articles which could be 
commonly used for military as well as civilian purposes, except the 
contents oi' the package described in Specificaticn 5. There we find 
articles made µ-imarily and exclusively for military purposes, such 
as army leggings, army blankets, and an army raincoat. 
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With reference to Specification 5 the evidence as to the 
ownership of these articles was· the accused I s voluntary admission 
to the officer investigating the circumstances in his official 
capacity as an Inspector General of the Army. Accused admitted 
that he procured them from the salvage warehouse without authority 
and without the lmowledge of anyone else. T'nere was no evidence to 
the contrary.· He did not deny ma.king this admission during the trial. 
It is a fair and reasonable inference that property of this kind 
contained in a quartermaster warehouse on a military reservation 
(port of &nbarkation) is Government property. The finding of guilty 
of Specification 5 is therefore legally supported by the evidence. 

With reference to Specification 4, which involves the carton 
11 QM11of sun glasses, there was direct evidence trat after the warehouse 

had received a package containing ten cartons of sun glasses, marked
and intended for military -use, accused removed therefrom me carton 
Yihen the f8.Ckage was opened. The carton mailed by the accused, recov
ered from the mails and produced :in court, corresponded in every detail 
to the missing carton. It was mailed by the accused on the day after 
he took the carton from the original container :in t..rie warehouse. 
Coupled with all of the surrounding circumstances it is a logically. 
inescapable inference, that this was the same carton of sun glasses. 
Under the same reasoning as applied above to Specification 5, this 
carton of sun glasses belonged to the United States. Therefore the 
evidence is legally sufficient to support the f:inding of guilty of 
Specification 4. 

wiith reference to Specifications 2 and 3, involving the drawers, 
there is no evidence of record that these drawers or· any drawers like 
them, were ever stored m the "QM" warehouses at Charleston. Further 
there is no evidence of any shortage of drawers, nor any evidence of 
where the accused procured those drawers contained in the packages 
that he mailed. The only evidence of ownership as to these articles 
was the stamp on the inside of the belt band of each pair. Giving 
full credence to this stamp, and the interpretation thereof by the 
prosecution's witness, all that is proven is the quality of the article 
and th3.t it was manufactured by the manufacturer whose name appeared 
thereon tmder a contract of a certain date and number made with the 
War Department through the Phila. Quarternaster Depot. The only infer
ence of ownership which can be dravm from t.he se facts is, that the 
articles so stamped at one time belonged to the manufacturer and that 
it was :intended to become Goverrun.ent property because it was made under 
a contract with the War Department through the Phila. Quarteririaster 
Depot. But when and where it became Government property is not es
tablished. Even if it had become Government property there is, for 
consideration, evidence that articles of the same kind were sold at 
numerous commissaries' to military personnel and that these articles 
continued to retain similar markings. It was, therefore, reasonably 
possibl~ for the accused to have obtained lawful possession and ownership 
of the drawers in question•. While the probabilities are strong that 
the accused procured these articles from one of the -warehouses 

-8-



(369) 

in his charge, unless such theory is found.ad upon competent evidence 
deemed sufficient to exclude every reasonable hypothesis except the 
one of the accused's guilt, the conviction of guilt remains unsupported 
and must be disapprov0d. Findings may not be sustained on strong 
suspicions or probabilities. •rt would be a dangerous precedent to 
do so, and would render precarious the protection which the law seeks 
to throw around the lives-and liberties of the citi~ens•. Buntain v. 
State, 15 Tex. App. 490; CM 207591; Clf 228831. By failing to show 
that there were any articles of this description missing from the ·~i!" 
warehouses under the accused's command the prosecution failed to prove 
the corpus delicti. For the foregoing reasons the Board of Review is 
of the opinion that the evidence is not legally sufficient.to support 
the finding of guilty of Specifications 2 and.3 of the Charge. 

With reference, however, to Specification 1; in which the accused 
is charged with lVI'Ongfully appropriating 12 sheets belonging to the 
United States, the corpus delicti is established by circumstantial 
evidence in the record. The warehouse$' under the accused's control did 
contain sheets and sheets were missing therefrom. Paokages of sheets 
identical with that mailed by the accused ,vere in the warehouse at 
Charleston under the control and in the custody of the accused. The 
box in the warehouse in which the packages of sheets were originally 
crated was found opened shortly after the offense was alleged to have 
been. committed. Seven of the original packages therein had been removed. 
The records disclose that no sheets had been sold to the accused .from 
that source~ There was no aff'irmative evidence in the record to show 
directly, or by inference, that accused was lawfully in possession ot 
either of the two packages which he had mailed. The sheets he thus mailed 
were still in their original manufacturer's package which is prim.a facie 
evidence that they were not purchased at retail from the com:nissa.ry 
store as the accused attempts to in!er. His·'.act of placing a .fictitious 
return name and address on the outside of these mailed packages con
taining sheets, when coupled with evidence of his other proven acts 
of misapplication of the government owned glasses and the salvaged 
articles, from the same source is convincing that he was engaging 
generally in a.n unlawful enterprise, viz; that he was mailing articles 
to his father and brother which were stolen from government property in 
his custody and control. The markings, the labels, and the packages, 
themselves disclose that the contents were obviously property manufactured 
expressly for the United States and, since they were identical with 
the package in evidence·, the final link in the chain of circUlllstantial 
evidence leads to only one reasonable conclusion; viz; that he, as the 
Quartermaster,. in complete charge of this type of property, procured 
those packages from the box of such packages in the warehouse under 
his control. The.·circumstances exclU<ie any other logical or reasonable 
conclusion. That the packages nia:Ued b;r the accused contained sheets 
was not disputed by the defense and for that reason the logicaJ.·and , 
unescapable inference that the original manufacturer's package so labelled. 
did contain sheets will be sustained. 
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Under all of the circumstances, therefore, the Board of Review is of 
the opinion that there was lo&ally sufficient evidence to.support 
the finding of guilty of Specification l of the Charge. 

6. War Department records shCJN the accused to be 32 years of age. 
Born 'and raised in and near the city of New York he graduated in 1929 
from Erasmus Hall High School and in 1933 from City College of New 
York. For two years thereafter he was employed as a clerk in the 
dry goods business of his father and brothers •E. Vf. Hecht & Sons•. 
He was appointed 2nd lieutenant, Infantry Reserve, 14 June 1933; 
promoted to first lieutenant, 2 July 1936; transferred to Quartennaster 
Corps Reserve 16 December 1940; promoted to Captain, Arrrr:f' of United 
States 4 June 1942; and promoted to Major 23 tecember 1942. He was 
on active duty for a period of two weeks during 1933 and 1934; from 
6 'May 1935 to 15 April 1938; two weeks additional during 1938 and 
1939, and has been on active duty continuously since 9 January 1941. 
In the performance of his duties he has been rated •superior" since 
September 1942. 

?. The court was legally constituted. Ro errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. The Board of Review is of the opinion that the record of 
trial is legally insufficient to support the findings, of guilty of 
Specifications 2 and 3 of the Charge, but is legally sufficient to 
support the findings of guilty ~f Specifications 1, 4 and 5 of the 
Charge., and the Charge, a'1d legally sufficient to support the sen
tence and to warrant confirmation thereof. Dismissal is authorized 
upon conviction of a violation of Article of w<>,,L,~---

Jj~-/ -
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1st Ind. 

War Department, J.A.G.O., 11 APR 1944- To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinicn of the Boa.rd of Review in the 
case of 143.jor tao H. Hecht (0-306947), Quarternaster Carps. 

,2•. I concur in the opinion of the Bea.rd of Review that the 
record of trial is not legally sufficient to support the i'iroings 
of guilty of Specifications 2 and 3 of the Charee, but is legally 
sui'i'icient to support the findings of guilty of Specifications 1, 
4 and 5 of the Charge, and the Charge, and legally sufficient to 
support the sentence and to warrant cmfirma.tion thereof. I recom
mend that the· findings of guilty of Specifications 2 and 3 of the 
Charge be disapproved, that the sentence be cmfirmed and carried 
into execution. I further recommend that the United States Discip
linary Ilarracks," Fort Leavenworth, Kansas, be designated as the 
place of confinement. 

J. Inclosed are a draft of a letter for your signature, t~ans
mittmg the record to the President for his action, ancl a form of 
Executive action designed to carry into effect the foregoing recom
m:indation, should such action meet with approval. 

Myron C. Cramer, 
M:ijor General, 

3 Incls. The Judge Advocate General. 
1 - Record of trial 
2 - Dft. ltr.· for sig. s/,'f . 
3 - Form of Executive action 

{Findings of guilty of Specifications 2 and 3 of Charge disapproved. 
Sentence confirmed. G.C.M.O. Z71, 8 Jun 1944) 

.- .... 

\ 
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WAR DEPARTMENT 
.Army Service Forces 

In the Office of The Judg~ Advocate General 
Washington:/D.C. 

(373) 
SPJGQ 
CM 250462 _'( -t>AR 1~4 

UNITED STATES ) EIGHTH 5mVICE CO:r&'.AND 
ARMY SERVICE FCRCES 

v. ~ 
) Trial by G.C.M., convened at 

Second Lieutenant PA.UL C, ) Fort Sam Houston, Texas, 20 . 
GOIDSTEJN (0-1895184), A:rmy )) January 1944. Dismissal, total 
of the United states. f'orfeitures and confinement·for 

/ ) two years. 

OPINION of the BOARD OF REV.IEi'l 
ROUNDS, HEPBUR!i and FREDERICK, Judge 4dvocates. 

l. The Board of Review has examined the record of' trial in the 
case of the officer named above and submits this, its opinion, to 
The Judge Advocate General. · 

2. The accused was tried upon the follOlfing Charge and Specifi
cationa 

CHARGE, Violation of the 93rd Article of war. 

Specifications In that Second Lieutenant Paul c. Goldstein, 
1857th Service Unit, Fart Sam Houston, Texas, did, at 

. Fort McIntosh, Texas, from en or about 16 June 1943 to 
on or about 19 August 1943, being then and there cus
todian of Army &1.e:i;-gency Relief funds and acting in such 
capacity, ·felonirusly embezzle by fraudulently convert
ing to his own use Ckle Hundred Forty-Five and No/100 
Dollars, lawful money of the United St..a.tes, of the value 
o:r $145.00, which said money came into his possession 
while acting in·the capacity aforesaid, the property of' 
Army. Emergency Relief, a corporation, and entrusted to 
hi.pi by the said Army Emergency Relie:f. 

He pleaded not guilty to the Charge and Specification. · By exceptions 
and substitutions, he was found guilty of the embezzlement of only 
$135. No evidence of previous convictions ms introduced. He was 
sentenced to be dismissed the service, to forfeit all pay and allow
ances due or to become due, and to be ·confined at hard labor, at such 
place as the reviewing authority may direct, far two (2) years. The 
reviewing authority approved cnly so much of the findings of guilty · 
of the Charge and its Specification as involves fi.ndings o-r euilty 
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. ot embezzlemant, at the time and place alleged, ot Army Emergency 
Relief funds of a value of $120; approved the sentence, and forwarded 
the record of trial for action under Article_ of War 48. . . . 

.3. The competent evidence ot record !or the prosecution may be 
summarized as follows, · 

The accused wa.$ appointed chief of the Army Emergency Relief 
· Section, Personnel Branch, at Fort McIntosh, Texas, en 16 June 194.3. 
He was relieved as chief' and appointed as assistant ai 19 August 194.3 
and served in this latter capacity until l September 194.3 (R. 8; Ex. 
l). The records of loans nade to, and collections .:f.'rom, various· clients 
as maintained m the office of' the A'rlny Emergency Relief' included 
Army :&lergency Relief Farm #3 (similar to a promiss(?I'Y note, evidencing 
loa.n and indebtedness); a card index abstracting each loan; a receipt 
or voucher file; a cash book, and bank statements. Money collected on 
outstanding loans, under normal office procedure, were entered upon 
each of these records (Exs • .3 to 24). 

By stipulation regarding each transaction, and by additional 
evidence in the majority of instances, the prosecution proved that the 
persons har"eai'ter named were justly indebted to Army Emergency Relief; 
that; en the dates indicated, they ma.de payments en their respective 
obl:igations in the amounts shown, and that such payments were either 
ma.de directly to accused, or, if not, that he, in due course, came 
into actual physical possession· of the money so pa.id, as followss 

Teresa Kelley, on 8 July 1943, paid $10 (R. 12-13; Ex. 7 and 
8). Private Walter Gullett, on 12 July 1943, paid ~p4() (R. 13-14; Ex. 
9 and 10). Private First Class Jesse F. Tapp, on 16 August 1943, paid 
$10 (R. l.5-16; Ex. 11 and 12). Private First Class· James H. Singleton, 
on 10 July 1943, paid $10 (R. 17-18; Ex. 13 and 14). ~i:lrgeant Melvin 
L. Shelp, on 1.3 August 1943, i;aid $15 (R. 18-19; Ex. 15 and 16). 
Corporal Henry A.. Taroni, on 5 August 1943, pa.id $10 (R. 20-21, 31-32; 
Ex. 19 and 2:>). Sergeant Carl tf. Jones, on 14 August 1943, pa.id $15 
(R. 22-23; Ex. 21 and 22). Corporal Henry c. Robles, m 14 JuJ.y 1943, 
pa.id $5, and, on 18 August 1943, na.de another payment of $5 (R. 24-25; 
Ex. 2, "J and 24). , 

These collections were not entered in the cash eook, nor were 
they deposited in the bank to the credit of Army Emergency Relief (Ex. 
3, 4, 5, 6, 8, 10, 12, 14, 16, 20, 22 and 24). However, receipts were 
issued, and credit.was given on either the index: card or Army &nergency 
Relief Form #3, or upon both, in each mstance. '. · 

. Ch 14 September 1943, Corporal Henry C. Robles uade still. 
another $5 payment to accused, for· which accused gave him a receipt. 
This amount was never credited to him en the index card or Army Emergency 
Relief Form #3; nor was it entered in the cash book or deposited in _ 
the bank. 
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Accused borrowed $7S .from Army Emergency- Relief on 24 
~Y 1943 (Ex. 17). Ch 5 August 1943, he ma.de an entry en the .index 
card of this loan, showing payment of $10. No corresponding entry 
was made in the cash book, nor was such sum deposited in the bank 
(R. 19-20; Elt. 17 and 18). Accused ma.de deposits, varying in amounts 
from $40.50 to $362.501 to the credit of Army Einergency Relief in 
The Laredo National Bank an the following dates: 7 July, 17 Jul.y, 
24 July, 3 August, and l3 August, 1943. 

-Upon being advised by Lieutenant Ninde ( exact t:ime not 
' ' shol'll by record) th.at there was a possible shortage :in the account 

of Sergeant earl w. Jones, accused requested that Ninde recheck the 
records, and told him that ii' there was an error, he (accused) 

, would· repay it "llhen he was able"' (R. 28). 

Apparently to establish accused I s .financial condition 
during the ~riod of the offenses the prosecution prolOj-t.la t on 
9 July 1943., accused., personally., borrovred $150 from The Iaredo 
National Bank. This note -was not J:Qid in full with interest until 
Jan~ry 1944 (Ex. 25). It was further established that his personal 
bank balance in The Laredo National Bank on 16 June 1943 was $1.65 
and this 1Vas reduced to sixty-nine cents on 20 June 1943; ms increased 
during early July 1943; was again reduced, and remained at $1.94 from 
17 July 1943 until 22 O:::tober 1943 (Ex. 25). · 

4. Accused, having been advised of his rights, elected to be 
sworn as a witness in his ovm behalf, and testified substantia~ 
as follows: 

• 
He served approximately nine months, conmencing 15 June 1942, 

as an enlisted man, with a rating of "excellent." Neither company 
punishment nor any other type of punishment was administered to him 
during that period of his service. He was classified as "limited 
service", due to blindness in his right eye (R. 43). 

During the time he was Army Emergency Relief Officer at Fort 
McIntosh, he was also Post Public Relations Officer, ·0rdnance Pro
perty Officer, and Assistant Military Personnel Officer. He devoted 
appra;cirnately thirty-five per cent of his time to his duties as !rmy' 
Emergency Relief Officer (R. 44). 

He had had no experience in handling Government money before 
assuming his duties as A.my Emergency Relief Officer. His predecessor 
in office explained to him how-to make cut the records and his 011n 

personal methods of handling the affairs of that office (R. 44). 
Accused also lad available a copy of the Arrey Emergency Relief Handbook 
(R. 51-54). , 

-3-

http:prolOj-t.la


(376) 

When cash collections were m.de, he prepared a receipt 
in duplicate. He delivered cne copy of the receipt to the person 
making payment. He clipped the money to the other cow, which he 
required to be signed by- the person who had made the payment, and 
then placed the money- and chpllcate receipt in a file ip his desk 
drawer. If the payment was not final he entered it upon the index 
card for the loan, and thereon showed the balance due. If it was 
a final payment, he narked the A.1:JrrJ" Emergency Relief Form 113 "Paid 
in ,1ull•. From time to time - usua.l.l;y- each week or within two 
weeks - he would remove the vaichera or receipts and the money from 
the file, enter· the various amounts in the cash book, and deposit. 
the money in the bank (R. 44). 

His desk was situated in the Adjutant• s of'fice for a time, 
and was la.tar situated in the office of the Post ~termaster. 
The desk could not be locked, and accused was :f':requently away from , 
it while attending to his other duties. It was possible that others 
could rave had access to his desk and l::.ve removed the money- during· 
his absences, 'Without being detected (R. 45). He le.rt camp hurriedly 
an a 15 days I emergency leave of absence, Sunday, 19 July 1943, and 
left whatever undeposited collections he had on hand in the desk 
drawer (R. 49). · · · · 

He did not fraudulently convert or appropriate any :funds of 
the A.rrrry &nergency Relief to his Olm use at Fort McIntosh (R. 49). 
His records were audited monthly whiie he was Army Emergency Relief ' 
officer, and. those audits failed to disclose any discrepancies in 
his. accamts (R. 45-46) •. It was sometime in Octooer that Lieutenant 
Ninde spoke to lrlm about the Jones account. He told Lieutenant Ninde 
to recheck this account and if an error rad actually been ma.de, he' 
would pay the amount. Accused beard nothing more from Lieutenant 
N'inde, and assumad that upcn a recheck, Ninde had discovered that no 

- discrepancy existed (R. 48). When he credited his own index card • 
with a payment ,;,f $10 tm,ards his personal loan on 5 August l.943, he 
was preparing to go to the ba.nk and make a depos:i,t. He was interrupted 
immediately after entering the credit, and did not go to the bank 
until several days later. When he did finally make a deposit of 
Army Emergency Relief funds, he bad forgotten about crediting bis 
index card with ten dollars (R. 4?). He did not miss any of the money 
at any time, and ·did not know when any of it disappeared (R. 72). 
He had discovered and reported to higher authorities certain irregu
larities in t.he records of his predecessor :in office, and was actively 
engaged in helping investigate them. He knew some one from the 
Inspector General• s office would audit the books as soon as the 
report was sent in. Under such circumstances, -.he was unable to see 
how ha could have :f':raudulently converted any of'the money to his om 
use. He did not know what had happened to it (R• .$0). 

Private First Cl.ass James H. Singleton, upon being recalled 
as a witness for the defense, testified that accused placed the $10 
mich he paid on 10 July 1943 in his (accused!s) wallet (R. 41). 

-4-
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5. The Manual for Courts-Jiartial, 1928, par. ·149!!, gives the 
following definition and discussion of embezzlements 

"Embezzlement is the !'raudulent appropriation o:t 
property by a person to whom it has been entrusted or 
into whose hands it has lawfully' come (Moore v. U.S., 
160 u.s. 268). •. 

' . 

"lhe gist of the offense is a breach of trust. · 
The trust is one arising from some fiduciar;r relation
ship existing between the owner aid the person converting . 
the property, and springing from an agreement, expres~ed 
or implied, or arising by operation o:t law. The offense 
exists only 'Where the property ha.s been taken or received 
by virtue of such relationship.• 

It is clear that noither the_ crediting by accused o:t $10 en 
his own index card nor conversion by him of the $5 paid by Corparal 
Robles on 14 September 1943, when accused was no laiger co~ected with. 
-Army Emergency Relief, could meet the requirements of the foregoing 
definition or come within the contemplation of the Specification ot 
the Charge. Consequently, .the reviewing authority properly excluded 
these items by his action on the findings am sentence.-

However, the .tacts attending accused's failure properly to 
account far the remaining $~ entrusted to him as a fiduciar;r are 
quite different. Accused was the chief of the Anny' :Emergency Relief 
Section at Fart McIntosh at the time the money came into his possession. 
As such, he was legal custodian o:f such funds belonging to Anny 
Emergency Relief as were being administered through his office. He· 
was not aily legally entitled, but it ms his of.ficial duty and .. 
responsibility to collect the various sums comprising the $la> shortage. 
He admitted having received this money, and it came into his possession 
lawfully. It was money belonging' to A.r:my Emergency Relief, and accused 
held it in trust for that organization. A fraudulent conversion ot 
the money by accused under such circumstances would, if established 
by' competent evidence, clearly constitute the offense of embezzlement 
in violation of Article of War 93. 

Accused, as a witness in his own behalf., denied that he con:.. 
verted this money to his. own use. But at the same time he gave no 

· plausible explanation of -.lhy he was unable to account for the $120. 
He said that he did not know what had become of it, and suggested 
that sane other person or persons could have taken it from his unlocked 
desk when he left his station, en a two weeks' leave. Accused's sug
gestion that the money was taken by a third person is not ccnvincing ' · 
when viewed in the light of all .the facts c1.id circumstances established 

· by' the evidence in this case·1 

-s-



(378). 

It over-taxes credulity to acc~pt accus:ed I s statement· that 
during the canparatively short time intervening· between 8 .July 1943 
(date of first collection involved) and 19 August 1943, nine separate 
sum~ o:f· money, ranging in amount from $5 to. $40, and attached vou
chers disappeared :from his files withb~t his missing or ·becoming 
aware o:f arr$' o:r them •.. Particularly is thi.s so..when the fact is kept 
in mind that during that same period accused, according to his 01'iJl 

testimony, posted his cash book and deposited 'various sums in the 
bank upon four differe.,t occasions, and that not excaedini; ten days 
interTened between any two of those occasions. Furthermore, there 
is no affirmative evidence of record tending to support this specu-

. l.ative theory: o:f the defense,while, on the other hand, there is 
positive evidence showing that upon at least one occasion accused 
placed $10 of this money in his own wallet instead of placing it 
·nth a duplicate re~.~tpt in a .file in his desk drawer, as he testified 
was his usual. pra~tice. The :inference that accused misappropriated · 
the $12:> is logica:l. and is justified by the..co:npetent evidence in the 
record of trial. ~.M. 234153 (1943), E..J.J.. J.A.G., September 1943, 

,page 341. :, t 

Considering the dates: of his collections and the dates upon 
which he made deposits thereof m the bank, it could be logical to 
assWD6 there were in fact several separate.embezzlements rather than 
ooe. However, the penalty is not dependent U:pcn the amount mvolved. 
If, in fact, there was' more than one offense committed, accused was 
benefitted rather than harmed by having them charged as one offense 

. with the result he· may legally receive one rather than an aggregate 
of several penalties.· 

6. War Department records disclose that this officer is 23 ye3rs 
of age am is unmarried. He graduated from high school and attended 
the School of Business Adm:inistration of City College of New York 
for two and one-half years. He is qualified as a mimeograph operator 
and bookkeeper, and has had experience as a buyer representing a 
men~ s clothing marmfacturer. He was mducted mto the Anrry of the 
United states in June 1942, and classified for lirrited service, due 

·to his eyesight. He was commissioned a second lieutenant, Army Q~ 

the United States, on 17 tarch 1943, after having co!llpleted the 
three-month c9urse of mstruction prescribed for Army Administration 
School, OOS #2, Gr1nnell, Iowa, and entered on active duty ,the same 
date. ·· .. 

7. The court-was legally,constituted. No· er.rors injuriously 
affecting the substantial riihts of the accused were conrnitted during 
the trial. In the opinioo of the Boa.rd of Review, the record of 
trial is legally sufficient to support the findings of guilty and 
the sentmce, as approved by the reviewing authority, and to warrant 
confirnation of the sentence. A sentence o ismissal is authorized 
upcn ccnviction of a viol?'t_· on;,,!~~_!::Jlle f ·iar 93 • 

11./f~p~~-.......~ll'Vl:.:~..:;,;~'...L,~~~~~-, Judge Advocate. 

~;;..,...J..,.d::.dA"4~~~~~~::::::...., Jud go Advocate. 
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1st Ind. 

War Department, J.A.G.o., · 25 MAR 1944 - To.·the Secretary of war. 

l. Herewith transmitted for the action of the President are 
the record of tria1 and the opinion of the Board of Review in the 
case of Second Lieutenant Paul c. Goldstein (0-1895184), A.rrrq of 
the United States. 

·2. I concur in the opinion of the Board of Review that the 
record of tria1 is legall.y sufficient to support the findings, as_ 
approved by the reviewing authority, and the sentence and to warrant 
confirmation thereof. I recommend that the sentence be confirmed.and 
carried into execution, and that the United States Disciplinary 
Barracks, Fort Leavenworth, Kansas, be designated as the place or 
confinement. ·, ' ' . · 

3. Inclosed are a draft or a letter for your signature, 
transmitting the record to the Pre~ident for his action, and a 
:form of Executive action designed'to carry into e.f!ect the recom
mendation hereinabove made, should such action meet with approval.· 

:n.tYron c. Cramer, 
Major General, . 

The Judge Advocate Genera1. 
3 Incls. 

l - Record ot trial. 
2 - D!t. ltr. for sig. s/w. 
3 - Form of action. 

·(Sentence confirmed but confinement reduced to one year. 
G.C •.M.O. 220, 29 May 1944) 
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WAR DEPARTI.-3NT 
Ar.tw Service Forces 

In th.e Office of The Judge Adv'?cate General 
Washington, Il. C. 
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SPJGV 
CM 250472 12 APR 1944 

U}1ITED ST.A.TES ) FIRST Am FORCE 
) 

v. ) Trial by a.c.M., convened 
) at Langley Field, Virginia, · 

Sgcond Lieutenant ROOER L. ) . 8 February 1944. Dismissal.· 
HOFF1&'\J (0-802181), .Air ) 
Corps. • ) 

OPINION or the BOARD CF REVIEii 
TAPPY,· KIDNER and HARWOOD, Judgehdvocates 

1. The record.of trial in the case of the officer named· above has 
.been examined by the Board of Review and the Board subnits .this, its opinion, 
to The Judge Advocate General. ·· · · 

2. Accuse_d was tried upon the following Charge and Specifications: 

CHARGE: Violati_on of the 96th Article of War. 

Specification la In that Second Lieutenant Roger L. Hoftman,.Ai~ 
Corps, 4th Search Attack Squadron (H), 1st Search Attack 
Group (H), havj.ng been ordered PY First Lieutenant Joseph A. 
0 1:aara, ·Air Corps, to fly an overwater training flight f'rom 
Langley Field, Virginia, and not to fly over land, the said 
First Lieutenant Joseph A. O'Bara: being in the execution of 
his of.rice, did, on or aboui;.,.2 January 1944, in violation of 
said order, fly over Manhasset, Long Island, New York. 

(/ 
Specification 2: In that Sec.end Lieutenant·:;R_oger L. Hoffman, Air 

Corps, 4th Search Attack_.Squadron (H), 1st Search Attack 
Group (H), did, at Manhasset, Leng Island, New York, on or 
about 2 January 1944, 1'?'ongfully and unlawfully fly a B-17E 
airplane at an altitude or less than 1,000 f'eet in violation 
of paragraph 16 a (1) (a),. Anr;y Air Forces Regulation No. 
60-16, 9 September 1942. · 

He pleaded not guilty to and was found guilty of the Charge and its· Speci
fications. No evidence of aey previous convictions was introduced. He was 
sentenced to be dismissed the service. The reviewing authority approved the 
sentence and forwa.'rded the record of trial for action under Article of War
48. . . . 
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3. The evidence for the prosecution shows that the accused on 
2 January 1944 was attached to the 4th Search .A.ttack Squadron (H), 
1st Search J.ttack Group (H), stationed at the Arrrry Air Base, Langley 
Field, Virginia and was the pilot or a B 17 E No. 2473 airplane. On 
that date ha was ordered to ma:~e aa ·overwater training night from · 
Langley Field, Virginia. Instructions from the briefing officer, 
First Lieutenant Joseph A. O'Bara, to the accused and the other members 
of the crew, forbade nying over land, except in emergenc;1., the pur
pose of the flight being training in ovenrater navigation. Further 
instructions from Lieutenant 0 1Bara provided that if the navigation 
proved faulty and land was approached the crew should check the 
position of the plane and 11 turn back to sea a..0d continue with their 
course over water• (R. 7, 8., 18; Ex. 1, 2). The course to be followed 
was known as i:.he •King• flight and extended due east from Langley Field 
for 150 miles, thence north northeast 29() miles, thence north northwest 
40 miles to a point about 25 miles from the south shore of Long Island, 
New York, thence about 60 miles alon~ a line parallel to the south 
shore, thence in a south southwesterly ..J.rection to Lanzley Field. The 
only place where the set course crossed land, aside from the take-off 
and landing, was the scuthern tip of Cape.Charles (H. 11, 13, 17; Ex. 1, 
3). ' 

At noon, on 2 January 1944 accused approached First Lieutenant 
Lawrence R. Daly, Jr., the navigation officer of his squadron and 
inquired ho.v close the flight would come to Lone Island. lieutenant 
Daly replied, art ~omes rather close•. Accused then mentioned that 
he lived on Long Island and Lieutenant Daly cautioned him asainst 
crossing any land during the flight, statine that ne (Daly) had had 
considerabla experience flying over watar and kne\', 11there were strict • 
regulations tOV~rning the crossing of land, especially in the vicinity 
of New York harbor, where the firing is heavy. 11 .Accused made no reply 
to these words of caution (R. 14, 16, 17). Accus0d•s father lived at 
Manhasset, Lone Island (R. Z7, 28; a. 6). 

Second Lieutenant Francis J. Crahen, the navigator of accused's 
plane, tast.ified by deposition that aft.::r the plane left Laneley Field,; 
he instructed the accused and gave him the courses to fly and the 
turning points in the course. 1:ihen the plane reached the tlcinity 
of Long Island, land was sighted and before the witness gave accus3d 
the turning point of the course which would ma.'..::e tLe next leg of the 
flight parallel to the south shore of Long Island and about 25 miles 
distant therefrom, accus;.)d took over tho plane from the navic;ator, 
who was in c.0I:1rnand up to foat time for the purpose of providing the 
course to be flown. Accused told Lieutenant Crahen, over the inter
phone, that he (accused) was going to fly the plane. Lieutenant Crahen 
responded that accused was net supposed to fly over land; that tl1e time 
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of return to Langley- Field did not permit deviatioA from the·cotll"se 
and t.hat the brief:iJlg illStructions forbade fiyi.?J& over land. Never
theless accused said •he would like to ny OYer Long Island. acyhOW-. : 
Th~reatter, accused did fi7' the plane onr Lone Island, chlil1o~ • 
altitude five or six t.1.mas, mAldDi ten or more turns and following 
•Sort-of a mixed course•. Xhis witness could not e:stim&te the altitude 
of' the plane because his position on the 1dng g~e him a veey limited: 
outlook.· He (Lt. Crahen) did not resWl18 his na:rigation until the plane 
returned to its overwater course. The accused was •in full command•· ot 
the plane during the entire flight. (Ex. 4). · · 

Patrolman Harry R. Erb. of the Nassau County-, Long Island Police, · 
testi!'ied by deposition that he was on duty about 1700 on .the attemoon· 
of 2 January 1944 in the Strathmore Village area o:t :Manhasset, Long 

· Island, and obsened a large four-motored plane .flyini over the area 
• at an altitude o:t •200 f'eet or more•, or 9!a'bout three times the height• 

of the two-story houses in the vicinity. He noted the plane number 
as 12474 but stated he could easily have been mistaken in one or more 
of the digits (R. 20; Ex. 5). · 

First Lieutenant William G. Johnson, the investigating of':ticer in· 
the case, stated that he advised accused of his rights and that there
atter accused stated. that di:t:ticulty- was experien~ed during the !light, 
due to the !a.f+ure of' certain radar equipment, and the resulting l9ss 
of contact with stations along the eastern seaboard. · Accused further 
stated that during the flight he passed near a convoy and following 

~ rules he avoided the convey by going around it, and in so doing found 
he was over Long Island; that he new down the island to his 'home 
(M~asset)'where he first made a circle of the town at.apprax1Jlatel7 
1,000 f'e~t, then let dOffll to 500 feet,.and then came down the main 
street of the town at a lower altitude (R. 291 32). · -

Para.graph 16! (l) (a) ot_J.rmy Air Forces P..egulation No: 60-161 
dated 9 September 1942 was offered.into evidence by- the prosecution• 

.The,.,regulation prohibits the operation of Aircraft ( except during 
take-off and landing) at an altitude below 1 1 000 feet above arq build.
ing, house, boat, vehicle, or other obstructions to night (Ii. ~; Ex.7)~.. .' 

·4. Accused's co-pilot, Second Lieutenant William H. Churehlll1 , 

testified by deposition for the defense. He confirmed the. briefing 
instructions to the effect that the flight :was to be over water, but 
stated that the plane •could have verr easily gotten over land on the 
course that t;e had•. He stated that he new the plane part of the time 
but that accused took over the piloting of the ship before it T(as nown 
over Long Island. The witness stated that he could not accurately · 
estimate the altitude of the plane during its flight over Lone Island . 
because he was not in the cockpit, but that he looked out of the;wi.ndow 
once and estimated th• altitude as between 11 000 and 1,500 feet. The 
witness confirmed the fact that the radio navigation equipment was not 
operating properly during the flight (R. 34; Ex. A). ' 

-3-



(384) 

The prosecution introduced. into evidence a statement of Lieu
tenant Churchill made prior to the deposition in 'Which this witness 
said: 

"I was c~pilot of this airplane on the above-mentioned 
flight. We left Langley Field and flew a course of 90° until 
approximately 1530., we then turned and took up a heading of 25° 
and .flew this for sometime until we sighted a convoy., turned in 
a direction to avoid the convoy and continued on this heading. 

•The radar operator called and said there was land ahead 
so the pilot took over and flew on in. We crossed over the 
Island and flew along the other side of it. The pilot pointed 
out a to~ and said that he lived down there and located his 
house. He then circled over his house at ap.Pl'oximately 500 
feet., and then made one pass at a lower altitude. We _then 
lef-t the area ***" (R. 36; Ex. 8). 

The accused., after an explanation of his rights, elected to remain 
.silent. 

In his final argument to the court following the presentation of 
evidence by the prosecution and defense., and prior to the findings and 
sentence, the trial judge advocate., over defense's objection., read to 
the court a letter of Major General F. O•D. Hunter., the reviewing au
thority., dated 3 December 1943 on the subject of hazardous flying. The 
letter is attached to the r~cord and is substantially as follows: 

"SUBJECT: Hazardous Flying. 
TO : Conunanding General, I Bomber Command., Mitchel Field,N.Y. 

Commanding General., I Fighter Conuna.m, Mitchel Field.,N.Y. 
Commanding Officers., All A:rmy Air Base, First Air Force. 

1. The following letter frcm General Arnold., Commanding Gen
eral., Army Air Forces, is quoted for your information and guidance 1 

. ' 
•rt has been forcibly brought to the attention 

of this headquarters by letters am telegrams !ran all 
over the United states., from individuals in every walk 
of life., that there to day exists in the A:rmy Air Forces 
a vast amount of hazardous. flying. The continued in
crease of. such complaints definitely indicates that 
such flying is on· the increase. Army pilots have made 
dives at civilians and navy personnel on beaches., have 
flown at trucks and at gasoline barges., at small boats and 
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at NavaJ. vessels, as well as at Anny transports and Navy 
fighter planes. · Many pilots dei'initely have endeavored to 
terrify civillans. Some o£ these attacks have bad fataJ. 
results. 

'It is not my desire to curb in any way the aggress
iveness 0£ our pilots, but there is a boundary between en
couraging the will to fight and .foolhardiness 'Which is being 
continually overstepped, undoubtedly by young pilots 'Who de
sire to demonstrate their ability. In addition to the haz
ard to their own lives, in 'Which the Government has made 
considerable investment, there is the hazard to Government 
property a."ld to the property of civilians. There is, fur
ther, the danger in such actions of creating a resentment · 
among the civilian population against the Army Air Forces, 
aside from the wastage o£ manpower and material essential 
to the war effort. 

'This headquarters has endeavored in the past to cor
rect this matter by issuing regulations, but it would ap-
pear that such efforts have so far been in vain. I l'li.sh to 
impress upon you the necessity for enforcing those regulations' 
to the limit and bringing to each member o£ your command the 
£act that this hazardous £lying must be stopped and stopped now,• 

112. Individuals who violate £lying regulatioz:is to a degree 
resulting in extraordinarily hazardous flying shall be tried by 

.General Courts-martial. It is considered that appropriate pun
ishment £or such violations is dismissal frail the service ***• 

n3. It is desired that this letter be brought to the attention 
o! all pilots now assigned and subsequently assigne~ to your command ***• 

/s/ F.·o•n Hunter 
F. 01D HUNTER 

Major General, u. S. Arm:/" 
Commanding. n 

The trial judge advocate concluded his remarks to the court on the 
subject of' General Hunter•s letter by sayings 

·11 To the mrds in this letter, which quotes General Arnold, 
and mich also quotes General Hunter, the Trial Judge Advocate· 
can add little, other than to say that ~ in all solemnity 
and 1n i'ull recognition o£ :the seriousness of the matter, he 
asks that ii' the court finds the accused Guilty as charged 
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that be be sentenced to dismissal from the service" (R. 40). · 

5. The erldence fully supports Specification 1 of the Charge and 
conclusively shows that accused disobeyed specific instructions to tly 
an ove:nrater course known as the •Kine;• flight. The course of said 
flight came within approximately twent;r-five miles of Long Island but 
did not pass over it. The accused's home was on Long Island anc;i accused 
in discussion prior to the flight indicated an interest in the proximity 
of the flight course to his home. During the flight., accused., refusing 
to heed the advice of his navigator., deviated .from the prescribed course 
and flew over his Long Island home al.though no emergency is shown as 
a justification for such action. 

The evidence also fully supports Specification 2 of the Charge 
and conclusively establishes that accused violated A:nrzy' Air Forces 
Regulation No. 60-16., issued by the Comm.anding General, Al'7ffY Air 
Forces, dated 9 September 1942. This regulation prohibits the operation 
o.f' aircra!t (except during take-o.f'f and landing}-at an altitude below 
1.,000 feet above any building., house., boat., vehicle., or other obstructions 
,to flight. The testimony of a civilian witness shows that a plane 
similar to that nown by accused flew over the area o.f' ?,!anhasset., Long 
Island at an altitude of approximately 200 feet or •about three times 
the height• of the two-story houses in the vicinity. The time and 

. place of this occurrence checks with the time and place accused, s 
plane was in that vicinity as established by other prosecution wit
nesses. The statement of the co-pilot used to impeach his deposition 
states that accused •circled over his [accused•if house at approximately 
500 feet, and then ma.de one pass at a lov,er altitudes. Af'ter be~ 
warned of his rights accused told the investigating officer that he 
(accused) flew down the island to his home 'Where he first made a 
circle of the town at approximatel.71.,000 feet., then let down to 500 
feet, and then came down the main street of the town at a lower altitude. .

In the opinion of the Board o:t Review the evidence is 
' 

compelling 
that accused., to the prejudice of good order and military discipline., 
committed the offenses alleged in Specifications 1 and 2 in violation 
of Article of War 96. 

The record presents the question of whether the reading of a 
letter of the reviewing authority on the subject of hazardous flying 
to the court prior to the findings and sentence injuriously affected 
the substantial rights of the accused. 

Among the precedents examined by the Board of Raview in its 
determination of the foregoing question are the following: 

CM 125676, 'Vialter, Dig. Op. JAG., 1912-/tO, sec. 395 (53). During 
_the trial o:t this case, while the accused was c.~allenging several 
members of the court, a short address was given to the court by t.ri.e 
division judge advocate which, at the request of the trial judge advocate, 
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was. not· :made a matter or record~ It was held that inasmuch as the; record· 
was silent as to the subject or the "•hort address• it-1ras an unavoidable 
inference from the record that the address was in connection with either 
the law or the facts in the case and that the proceeding was so c011:.. 
trar;y to the orderly administration or military justice that it con• 
stituted prejudicial error. 

CM 156620,· C-ern.an, Dig. Op. JMJ, 1912-40, sec • .'.395 (39). During 
the trial of this case;upon completion of the evid,ence and final·ar~ 
ment, the court was closed and, upon reop~ning without having lllade UfT 
findings, adjourned for the -stated purpose or •consulting higher autqor-
ity on certain questions•. The record !ailed to disclose the nature' ~ 
or these questions. Upon recomening the court, without disclosing . 
what advice it had received or from whom, 

1

imnediately proceeded·to find 
the accused guilty. It.was held that the procedure was unauthorized.,.-· 
A court-martial is not permitted, in closed session, to consult ~ 
outside authority•. Under the circumstances the error -was fatal to 
the conviction. 

,. 
Cl..! 2167Cfl, Hester~ Dig. Op•.JJ.G, 1912-40, Sup. I, sec. 395 (55). . / 

During the trial of this case involvini an officer, a circular letter 
announcing a mandatory policy of dishonorable discharge 1n·cases or 
enlisted men referred.to general courts-tn&rtial was distributed to the 
members of the court. after they had deliberated lfithout result for one 
hour and twenty minutes. It was held that this· procedure c·onstituted 
an error inJuriousl.7 affecting the substantial rights of accused and 
vitiated both the i'indings and the sentence. 

The Board ·has carefull.7 considere_d the foregoing decisions li:l.d d~• · 
· •ot belien that these precedents make mandato:i:y a conclusion 111 the 
instant case that the introduction ot the letter or the renewing author-· 
it"y on the subject of hazardous .f'l.ying constitutes an error or irregularit)', 
injurious~ affecting the substantial rights ot·the-accused. ' 

The •uject o! the letter· h questioa is •.Hazardous ~. ..It . 
daals ge:uran,- with .toolhard1' p..yug, its dangers, a:ad t,ha pllllisbmnt 
appropriate to such aa offease. It wa.s is•uad !or the guidance t>:t . 
cODtIDand1 ng generals and cnrnBP41 ng o!.ticers o:t 'Uie .ilr.Forces. · -It ~· · . 

·. does aot coataill the reviewing authorit7•s persoul view o!-the. e'rldente 
or the aerits of tha instant case. While the htrod-.ctiea hto··tru.J. 
or letters setting to~ rl.ews of reviewing authorities might, ader 
certaia circUJaStances, coastitute aa error or irregula.ri't1' injllrio~ 
prejudicing the substantial rights ot the accused, there i8 aothiBg ill 
this record to cause the Boa.rd to believe that the introduetioa ot 
Geaeral Huater•s letter overcame the TolitiOJl and illdepe:D.dant judgment. 
or the members of the court. · 

It is to •e llOted that ill the first· two cases hereto.tore cited {Walter 
~ German), the emtents o.t the ex\raneous matter nre: Jlot ude ·a 
u.tter of record 80 that it ,ras illpossible to reach & determillation o! 
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whethe:r the extraneous matter was such as to unduly influence the court. 
'l'he facts in the third case cited {Hester) may appear at f'irst glance 
to be similar to the tacts of the instant case. However, there are 
added factors in the Hester case, to wit: The letter introduced 1n that 
case related to enlisted men, whereas the trial involved an officer. 
The letter announced a mandatory or fixed policy ot dishonorable dis
charge in sentences of enlisted men tried by general courts-martial. 
In the case at bar the letter in question contained the reTi~g 
authority•s opinion of the seriousness of the offense for which the 
accused was tried and his opinion of' an •appropriate• not mandatory 
punishment therefor. It is also 1to be noted that the improper letter 
in the Hester case was introduced· at a time when the co~t had alre~ 
deliberated one hour and tw~nty minutes without being able to arrive 
at a finding. '· 

The'insta.nt letter on the subject of hazardous flying contained 
proper in:f'ormation·for commanding officers and others ot the Air Corps. 
Certainly, the perusal of such a letter by a member of the court 
immediately prior to this trial would not be considered per~ a -suffi- _ 
cient ground for challenge nor would it be a reasonable inference that 
the reading of this letter b°'J a member overcame that member's volition 
and independent judgment on a specific case. It is fundamental that 
courts-martial have the right and duty to take into consideration, in 
arriving at proper sentences, general policies announced by the War 
Department and colIIJllailding officers relative to enforcement of discipline 
and uniform sentences. An important consideration in determining the 
punishment to be imposed in a given case'is "its effect upon military 
discipline" (Winthrop• s Military Law ·and Precedents (Reprint) p. 397). 
Indeed, it is fundamental that courts-martial are ainstrumentalities 
of the executive power to aid him in properly commanding the Arm;/ and 
enforcing discipline therein» {Winthrop I s Jfilitary Law and Precedents 
{Reprint), p. 49). ~e the functions of a court-martial and the 
revie\tlng authority- should remain separate and distinct, it is equally 
essential. to the enforcement of military discipline that members ot 
courts-martial be made aware of the graTity of certain offenses and 
the need of drastic punishments to deter connnission thereof. For a 
connnanciing of:f'icer to inform his courts-martial of offenses that are 
impairing the efficiency and discipline of his coilJlland and to suggest 
to them his opinion of·appropriate sentences, the ultimate decision in 
each specific case being left, of course, to the wisdom and judgment o:f' 
the court is consistent with all our principles of military justice. 
This letter indicated to the court the commanding general's opinion o:f' 
the gravity of the of'.t'ense as it related to the maintainance of the 
efficiency and discipline of his organization, and,.accordingly, it 'Vfas 
proper for the court to have knowledge of it to determine the type and 
extent of punishment warranted by the offense. In the enforcement 
of military discipline, the imposition of insufficient punislunent for 
serious military offenses is as great an evil as the imposition of' 
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excessive and extreme punishment. Members of courts-martial should 
•bear in mind that the punishment impof;ed must be justified by the 
necessities of justice. and discipline• (K,ZM, par. 801 p. 67). 

It is therefore, the opinion of the Board that the instant letter 
contained proper information for the court to have before it in its 
deliberations and its introduction did not improperly affect the 
volition and independent judgment of the court. The erldence is com-. 
pelling and conclusive as to the guilt of the accused ot the Speci
fications and Charge and the examination of the entire proceedings leads 

. to the conclusion that no error prejudicial to axry substantial right 
of the accused was committed by the court. · · 

6. A~cused is about 22 years o! age. He attended New York Uni-
. versity !er one and one-halt years. He served as an enlisted man 
from 2 April 1942 to 29 April 194:3 when &!ter completion of a course 
of instruction for twin-engine pilots at George .Army Air Field, 
Lawrenceville, lllinois.,he was commissioned second lieutenant, Air-
Reserve. He has served as an officer since that date. · 

?. AccompallYing the record of trial is a reconmendation, signed 
by eight ot the ten members of the court which tried accused, that the 
sentence imposed by the court be commuted to a forfeiture ot $50 a 
month for si.x·months. The reasons stated for the recommendation are 
as follows: • 

•a. The character and previous record of the.accused 
are apparently excellent. 

•b. Use of the skill and experience of the accused as 
pilot and flying officer is to the greater interest of the 
Government.• 

· 8. The court- was legally constituted and had jurisdiction of the 
person and subject-·matter. No errors injuriously af!ecting the sub
stantial rights of the accused were committed during the trial. In 
the opinion of the Board of Review the record of trial is legally suf!i
cient to support the findings of guilty, to support the sentence and to 
warrant conffrmation of the sentence. Dismissal is authorized upon 
conviction of·a violation of Article of War 96. 

Ju~e Advocate. 

Judge Advocate. 

Judge .Advocate. 
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SPJGV 
CM 250472 

lat Ind. 

War Department, J.A~G.O. ,
2
·1 APR l944 - To the Secretary of War. 

1. Herewith transmitted for the action or. the President are 
the record or trial and the opinion of the Board of Review in the 
case of Second Lieutenant Roger L. Hoffman (0-802181), Air Corps. 

2. I concur in the opinion of the Board of Review that the · 
record or trial is legally sufficient t,o support the findings of 
guilty, to support the sentence and to warrant confirmation of the 
sentence. 

J. Consideration has been given to the recommendation of 
clemency accompanying the record of trial signed by eight of the 
ten members of the court which tried accused; also to the-request 
for clemency contained in the attached letter dated :;e February 1944 
of Mr•.Eric L. Hoffman, father of the accused, addressed to the 
President. There is also attached to ·the re"cor~ the memorandum dated 
20 March 1944 of General H. H. Arnold, Commanding General, Army Air 
Forces, to The Judge Advocate General, in which General Arnold recom
mends that the sentence be confirmed and ordered executed.' I concur 
in the recommendation that the sentence be confirmed and carried into 
execution. · 

4. Inclosed are a draft of a letter for your signature, trans
mitting tha record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

~ Q -~-·-----... 
Myron C. Cramer, 

Major General, 
·5 Incls. The Judge Advoc.ate General. 

Incl.1-Record of trial. 
Incl.2-Ltr. fr. Mr. Eric 

L. Hoffman. 
Incl•.'.3-~lemo of Gen. Arnold, 

20 lwiarch 1944. 
Incl.4-Dft. ltr.. for sig. 

Sec. of 1'far. 
,Incl.5-Form of action. 

(Sentence confirmed. G.C.M.O. 246, 30 May 1944) 
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WAR DEPARTMENT 
Army Servi oe Forces 

In the Office of The Judge Advocate Genera.l 
Washington. D.C. (391) 

SPJGK 
CM 250475 

9 ~ 1944 

UNITED STATES ) THIRD AIR FORCE 
) 

v. ) 
). 

Trial by G.C.M•• convened at 
Avon Park Army Air Field. Avon 

Private CHARLES H. ELLINGTON ) Park. F.l.orida. 26 January 1944. 
(36536767). Company c. 1894th ) Dishonorable discharge a.nd con
Engineer Aviation Battalion. ) finement for f'ive (5 ) years • 

) 
) 

Federal Reformatory. Chillicothe, 
Ohio. 

HOLDING by the BOARD OF REVIEW 
LYON. HILL e.ni ANDREWS. Judge Advocates. 

1. The Board of Review has examined the record of trial in the case 
o:f the soldier named above. 

• 2. Accused waa tried upon the following Charge and Specifications& 

CHA.RGEa Violation of the 96th Article of liar. 

Specif;cation 1 a (M::>tion for .finding of not guilty suatained). 

Specifications 2a In that Private Charles H. Ellington, 1894th 
Engineer Aviation Battalion. did, at Avon Park Bombing Range, 
Avon Park, Florida. on or about November 6. 1943, wrongt'ully 

.cause to be introduced into Avon Park Bombing Range, Avon 
Park, Florida. an unknown quantity of marijuana, a narcotic 
drug. 

Specification 3 a In that Frivate 01.a.rles H. Ellington, 18 94th 
Engineer Aviation Battalion, did, at Key Field, Meridian, 
Mississippi, I.angley Field. Virginia. MacDill Field, T!ll:lpa, 
Florida, Avon Park Bombing Range, Avon Park, Florida., and 
Camp Van Doren, Mississippi, during the period between 
December 2, 1942, to October 19, 1943, agree and conspire 
with Private First-Class Charles H. Reid to wrongfully use 
the United States Mails for the purpose of transporting
ma.rijuana., a_na.rcotio drug, in violation of Seo. 588 Postal 
Laws and regulations and 18 USC 340. 

Specification 4a In that Pri'Vllte Charles H. Ellington, 1894th 
Engineer Aviation Battalion. did, at Ma.oDill Field, Avon 
Park Bombing Range, and Fort Clark, Texas. during the period 
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between the 28th of July. 1943 and November 6th. 1943. agree 
and conspire with Corporal Warren D. Ellington. Hq Btry. 79th 
FA Bn, Fort Clark. Texas to wrongfully use the thited States 
Mails for the purpose of transporting marijuallA, a. narootio 
drug, in violation of Section 588, Postal Laws and Regulatio~• 
am 1a use Mo. 

He pleaded not guilty to the Charge and Specifications. The court ~\13-

tained a motion by the defense for a finding of not.guilty of Speoifioation 
l. Accused was found guilty of Specifications 2,3, and 4 a.nd of the Charge. 
Evidence of one previous conviction for behaving with diarespeot toward 
two officers in violation of Articles of War 63 and 96 was introduced. 
Accused was sentenced to dishonorable discharge, forfeiture ot all pay 
and allowances due or to become due• 'and confinement at hard labor for 
five years. The reviewing authority approved the sentence, designated 
the Federal Reformatory. Chillicothe. Ohio, as the place of confinement. 
and forwarded the record of trial for action under Article of War soi-. 

' 3. Speoificati'ons 3 and 4 allege conspiracy to wrongfully use the 
United States mails for the purpose of transporting narijuana (marihuana)1 
a narcotic drug. in violation ot Section 588, Postal Laws and Regulations, 
and 18 United States Code. Section 340. Section 588 of the Postal La.ws 
and Regulations contains nothing pertinent except a duplication of the 
statute alleged to have been vio~ated. The pertinent part of 18 United 
States Code. Section 340. reads as follawst 

•All kinds of poison, and all articles and compositions 
containing poison, and all poisonous animals. insects, and 
reptiles, 8.l1d explosives of all kinds, and inflammable materials. 
am infernal machines, and mechanical, chemical, or other devices 
or oompositions whioh may ignite or explode, and all diaeue 
germs or scabs, and all other natural or artificial articles. 
compositions, or JIRteria1,··or whatever kind, which IllllY kill or 
in anywise hurt, harm, or injure another, or damage, deface. or 
otherwise injure the mails or other property, • • • are hereby 
deolared to be nonmailable matter and shall not be conveyed in 
the mails•••.• 

A subsequent part of the section contains a penal provision for 
violation thereof. An exhaustive search fails to disclose any Federal 
case determining whether or not ma.rihua.na is "nonmailable matter" under 
the statute. The solicitor's office of the Post Office Department has 
ruled that marihuana. is not a poison within the meaning of Section 340. 
and that the mailing of marihuana is not a violation of that section. 
In the absence of a court decision to the contrary, the Board of Review 
is of the opinion that tha ruling of the solicitor's offioe should be .. 
followed. As a result. no conspiracy to wrongfully use the United Ste.tee 
mails was either alleged or proved. and there is no lesaer inclaied pffeDB• 
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of which accused JDay be convicted. 

other Federal statutes require persona dealing in marihuana to 
register a.nd pay taxes, and punish the pos~ession or interstate trans
portation of marihuana. by persons wllo have failed to comply with those 
requirements (26 u.s.c. 2590, 2591, 2593, 2596, 3230-3238). But the 
offenses denounced by those statutes a.re entirely separate from and 
not included in the offense of wrongful use of the maila. It is obvious 
that under a. charge of conspiring to use the mails wrongfully, an ac
cused may not be convicted of conspiracy to coll!llit an entirely Ulll'.'elated 
crime. 

Attention is invited to a communication from this office to the 
Commanding General, Sixth Service Command, recommending that marihuana. 
cases be tried under the applicable statutes in 26 United States Code, 
cited above (SPJGJ 1944/24, 19 Jan. 1944). 

For the foregoing reasons the Board of Review holds the record of 
trial legally inauffucient to support the findings of guilty of Speci
fications 3 and 4 of the Charge. 

4. As noted, Specification 2 charges accused with wrongfully causing 
the introduction of ma.rihua.na, a narcotic drug, into a certain nd.litary 
station. There was no proof that marihuflJla is a narcotic drug and we are 
unable to take judicial notice thereof. Doubtless that is the reason why 
this.office, in the communication previously referred to, advised aga.i?2Bt 
alleging that marihuana is a narcotic drug. However, it is. conmon know
ledge that the use of marihuana produces a. deleterious effect upon human 
conduct and behavior, for which reason we are of the opinion that its 
introduction into a military station is prejudicial to good order and 
military discipline within the, meaning of Article of War 96. 

5 • .AJs noted, accused's sentence included confinement at hard labor 
for five years. The 100.ximum period of confinement for introducing a 
ha.bit-forming, narcotic drug into a military station for purposes other 
than sale is one year (MCM, 1928, par. 1040). In the opinion or the 
Board of Review, the offense involved in the present case is closely 
related to that offense and therefore carries the same ms.xi.mum punish
ment (MCM. 1928,_pa.r. 1040). Since we hold the record of trial legally 
insufficient to support the findings of guilty of Specifications 3 and 
4, only one year of the confinement is legal. That being so, accused 
may not be confined in a Federal reformatory, but should be confined in 
the Eastern Branch, United States Disciplinary Barracks. Greenhaven, New 
York. 
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6. The Charge Sheet shows that aocused is 23 yea.rs of age a.nd . 
was inducted into tl}e military service on 20 Ootober 1942. 

7. For the reasons stated, the Board of Review holda the reoord 
of trial lega.lly insufficient to support the findings oC guilty of. 
Specifications 3 and 4 of the Charge; legally sufficient to support 
the finding of guilty of Specification 2, except the words •a na.rootio 
drug"; legally sufficient to support the finding of guilty- ot the Charge; 
and legally sufficient to support only so much of the sentence as in
volves dishonorable discharge, forfeiture of all pay and allowances due 
or to beoome due, and confinement at hard labor for one year. 

Judge Advocate. 

Judge Advooate. 

Judge Advocate. 
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1st Ind. 

war Dei:artment, J.A.G.O., 15 MAR l.9.(4. - To the Commanding General., 
Third Air For~e., Tampa, Florida. 

1. In the case of Private Charles H. Ellington (36536767)., Company 
c., 1894th Engineer Aviation Battalion, attention is invited to the fore
going holding by the Board of Review that the record of trial is lega~ 
insufficient to support the findings of guilty of Specifications 3 and 
4 of the Charge; let;;ally sufficient to support the finding of guil.ty of 
Specification 2, except the words na narcotic drug"; legally sufficient 
to support the finding of 6,ulty of the Charge; and legally sufficient 
to support only so much of the sentence as involves dishonorable discharge., 
forfeiture of all -pay and allowances due or to become due., and confinement 
at hard labor for one year. Upon vacation by you of the findings of guilty 
of Specifications 3 and 4 of the Charge., ofso much of the finding of 
guilty of Specification 2 as involves the words na narcotic drug",. and 
of so much of the sentence as is in excess of dishonorable discharge, for
feiture of all pay and allowances due or to become due, and 6onfinement at 
hard labor for one year., you will have authority to order execution of the · 
sentence. Inasmuch as the sentence as thus modified includes confinement 
for one year only., you should designate the Eastern Branch, united States 
Disciplinary Barracks., Greenhaven, New York, as the place of confinement. 

2. W:.1en copies of the published order in this case are forwarded 
to this office they should be accan-panied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case., please 
place the file number of the record in brackets at the end of the pub
lished order., as follows: 

(CM 250475). 

J/)!Jua...i.~
William A. Rounds, . 
Colonel., J.J..G.D., 

Acting Assistant Judge Advocate General, 
In Charge of Military Justice }~atters. 
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WAR DEP.ARrMENT 
A:nJ,y Service Forces 

In the Office of The Judge Advocate General 

) 

Washington, D.C. 
(397) 

SPJGH 
CM 250484 7 A_PR 1944 
UNITES STATES ) III CORPS 

) 
v. ) Trial by G.C.M., convened 

at Camp Beale, California, 
Captain GEORGE K. HEBB., II ) 4 Februar;r 1944. Dismissal. 
{0-1165399)., Field Ar ) 
tillery. ) 

OPINION of the BOA.RD CF REVIEW 
DRIVER, O!CONNOR and LOTTERHOS,Judge Advocates. 

1. The Board of Review has examined the record of trial in the case 
o.f the officer named above and submits this, its opinion, to The Judge 
Advocate General.· 

2. 'The accused ~as tried upon the following Charge and Specifica
tions• 

CHARGEa Violation o.f' the 96th·Article of War. 
I . 

Specification 11 In that Captain George K. Hebb II, 753rd FA 
Bn did at Camp Beale, Caillornia, on or about 16 December 
1943, wrongfully fail to maintain a sufficient bank balance 
with The Bank of America NT and SA, Camp Roberts Branch to 
meet a cert.ain check made to cash and issued by him to w. E. 
Denton, in words and figures as follows s 

Camp Roberts 
99-~a ~ggy; BRANCH ~Q-a~ 

BANK CF AMERICA 
National TrUst and Savings Association 

No. 306. 
Camp Roberts 
Marysville, CalU'., Dec 16, 194.3. 

Pay to the order of Cash $45.00 
Forty-five and no/100 DO:iµ.RS 

George K Hebb II-~ 
O-ll65399 . Capt FA 

receiving therefor four ch~clcs in the amount of forty-five 
dollars and no cents· (~45.00) issued by said Captain George 
K. Hebb II., 753rd FA Bn to said w. E. Denton thereby bringing 
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discredit upon the military service. 

Specification ·21 · In tha.t, Captain George I. Hebb, II, 7S3rd· 
· FA Bn did at Camp Beale, Calif., on or about 21 December 

· 1943, 'With intent to deceive Lieutenant Colonel L. B. . 
Downi.Dg, · the commanding· officer, 7S3rd FJ. Bn, otticially ·re
port to the said Lieutenant Colonel Downing, that a monq 
order to caver an am.aunt he owed the San Carlos Hotel, · 
Monterey-' California, had been malled, to the San Carlos .Hotel, 
which report was lmOlln by' the said Captain deorge IC Hebb II, 
to be untrue, in that said Captain George IC. Hebb,· II, did 
mail his personal check to said Hotel San Carlos 1Datead ot 
a mcnq order. 

He pleaded not guilty to and was found guilty of' the Charge and both Speci
fications. He ns sentenced to be dismissed the Hnice. The reviewing 
authority approvsd the sentence and forwarded the record of trial for action 
under the 48th .Article of War. · 

3. a • .Specification 11 The evidence for the prosecut;ion ~ows that 
in November ani the first part of December 194.3, accused, who was assigned 
to the 753rd Field Artillery Battalion, Camp Beale, Calii'ornia, was at times 
a "guest• of' Linda Villa, a night club near the post. During that time 
Mrs. w. E. Denton, manager of the club, cashed four checks for accused, two 
for 115 each, one f'or $10, and another for $5. When the checks were de
posited in the bank, they were returned unpaid with. slips attached, stating 
•Reter to maker". Mrs. Dent on telephoned accused several times about the 
checks. Finally, -.vhen accused came in to see her about them, he stated to 
Yrs. Denton that the account was a joint; account and told her to put the 
checks through and they wou1d be good. When she requested him to •np1ck up 
these four checks am. make ooe check" he did so, and asked her "to put it 
through right away".. The new check (Ex. 1) was payable to cash for $4S, 
dated 16 December 194.3, dra'W?l on Bank of America, Camp Roberts Branch, and 
signed by accused. Mrs•. Denton delivered the check to "Mr. Beacom• to de
posit in his account., as she was not "going to town". Later, Mr•. Beacom 
returned the check to her, and at that time there was attached, to it a 
slip (Ex. 1-A) which is described as follows: return item advice letter of' 
Bank of America, Rideout Branch, dated 27 December 1943, addressed to c. G. 
Beacom, referring to the check (!x. 1), and showing that it was returned 

· for the reason, "refer to maker•. When she received the check and slip Mrs. 
Denton telephoned accused and he, said he "would be in ahd pick up the check". 
When he did not come, she tried several times unsuccesa.f.'~ to reach him 
and then talked to Lieutenant Colonel L• B. Downing commanding officer of' 
accused. :Ml's. Denton delivered th~ check and slip to Colonel Downing•. 
Mrs. Denton never did receive the $45 (R. 7-11). 

· It was stipulated (Ex. S) that Mr. M. R. Gates manager of the 
Camp Roberts Branch of Bank of America, would testif'y t~ the .facts stated in 
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his letter ot 13 January 1944 (Ex~ 2)/ and that two. bank statanents (Ex.s. 
3 and 3~) of the Camp Roberts Branch cmatituted a true atatemeni of the 
account a! "Capt. George ICeny-on Hebb II or Yrs.· George Keeyon Hebb_ll• 
!rom 23 November 1943 to U January 1944. The statements show a daily 
bank baJance 1n pertinent ;art as .f'oll01rs1 prior to 11 Decanber 194.3, .a 
overdraft; ll Decaer, a credit balance o.f' $2S.67J 1.3 December, $2.$.l7J 
14 Decd>er, $5S.l7J lS Deceuber, $54.67J 17 December, $179.67; 18 De
cember, 11.58.16; 20 December, $S8.l6J 21 December, $3.16; and therea.t'ter 
throughout Decaer, smaller amounts•. The letter o.f' Mr. Gates stated 
that debita o.f' fifty cents or multiples thereat as sh011?1 on the state
ments re!erred to service charges for checks rejected because of in
sufticient tunds. It was 'also there stated, •Apparently the check in 
question name]Jr: !orty five dollars ($4.S.OO) was presented to us for P81-
ment on December 22n4, 194) and us. subaequent~ returned for the reason 
1n.suftic1~ fum.1" (R. 10). · . · 

.'· : '~• Spec1!i~at1on 21 It 
0

was stipulated (Ex. 5) that Mr• Pete; 
w. C~ Wation, manager of Hotel San Carlos· (Monterey, Calil'omia), would 
testify that on 25 October 1943 a check !or $15'signed by. •capt. George 
K. Hebb• l'laS cashed at the hotel, that it wu returned by the bank marked 

· •Re.fer to Maker", that after a letter was written to accused another 
check was received en 7 Decsnber 1943 to cover the one originally re
turned, and that on 14 Decembt;r this second check was received· from the 
bank marked "Refer to Maker" ta. 17). , 

·. '/ 
I • 

Prior to 2l Decaer, Colonel Downing indorsed to accused !or 
. payment two unpaid laundry bills of accused from Fort Sill, Oklahoma, 

llhich had been received through channels. One was for $2.42 (Def•. Ex. A) 
and the other .f'or-$1.S9 (De!. Ex. B). .Each bore the notation, "This 
delinquency- is not; due to the fault of the officer concerned". Colonel 
Downing had the impression that accused had paid his laundr,y bills before 
leaving Fort Sill and that "apparently these bills were fer laundey which 
had not been entered against· his account prior to his departure". Several 
days later, not having received an indorsement back stating that the · 
bills had been paid, Colonel DOlflling asked accused llhether he bad paid 
them, and accused replied that·he·had made. out bhecks for them and was 
about to mail the checks. Colonel Downing advised accused that in cases o! 
that nature he "considered it more positive and a better manner of paying 
such bills would be to pay them by money- order and suggested that he do 
so" (R. 12-14). ' · 

A letter (Ex. 4) dated 1 December 1943 on stationery of Hotel 
San Carlos, purporting to be signed by Mr. Watson, addressed to The 

· Adjutant General, indorsed to the comma.ming officer of Camp Beale, and 
sent to Colonel Downing by in.formal buck slip, was introduced in evidence 
over objection. This letter stated that on 25 October 1943 "Captain . 
George K. Hebb" issued a check for $15 to cash, that "Lt. Edward J. Sladek". 
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indorsed the check and presented it to the hotel, which cashed it, and that 
the check was returned by the'bank marked "Refer to Maker". It also 
stated that replies had not been received to letters -written to ·these 
officers, and requested assistance. Exhibit 4 includes the letter; first 
indorsement to the conunanding officer, Camp Beal~.; second indorsement 
dated 20 DecEl!lber from Colonel DOlfn.i.ng to accused, directing action to 
adjust the matter and report of action taken; and third indorsement from 
accused to Colonel Downing dated 2l December 1943 stating "Money order to 
cover amount in question has been .mailed to the Hotel San C~rlos•. Since 
the indorsement stated that pa,.yment had been made by money order, Colonel 
D01'Iling did not expect to hear anything more about it. After receiving a 
letter dated JO Decanber 1943 from the hotel, he had a conversation with 
accused, the substance of llhich was that accused stated that he had in
tended to "make the money order" at the time he wrote the indorsement, but 
that he had not "made a money order but had paid the hotel by check in-
stead" (R. 11-13). . . · 

On cross-examination, Colonel Downing stated that accused came to 
the battalion about 1 April as a first lieutenant', that accused was pro
moted to captain on his recommendation, and that at the time the work et 
accused was excellent (R. 13-14). ·.. · : 

4. Colonel Down~ testified as a witness for the defense that when· 
accused told him a check had been mailed for the laundry bills, he (Colon!ltl 
Downing) was "quite insistent" that they be paid by money order and re- .. 
quested that accused try to get .the letter from the poet office arxi sub~, 
stitute· a money order. Along llith the laund:cy bills (Def. Exs. A and B) 
there was introduced in evidence a receipt dated 10 December 1943 show-
ing the bills in a total amount of $4.0l. paid. The dealings of Colonel 
Dcmni.ng with accused with reference to pa;ying the money to the hotel were 
only through the official communications in evid9nce. He considered that 
accused had officially reported that a money order had been mailed to 
the hotel. Colonel Downing did not verify information later received f'rom 
the hotel that the account was paid by check and that the check was re- .. 
turned (R. 14-17). . · , · · · .· 

, The accused testified that he had made an allotment to his mother, 
M:-s. Pauline C. Hebb, Detroit, Michigan, who is partially dependent on 
him. The record of allotment {Def. Ex:. C) dated 6 April 1943 shows a 
monthly amount of $12S allotted to Bank of America, Camp Roberts., Cali
fornia., for credit of Mrs. Hebb. He and his mother had a joint account ana 

·· the understanding was that she would not draw on it except in an emerge~cy ' 
until he went overseas, and that ii' she did accused would immediately be 
notified. Prior to October, his mother drew on the account occasionally. 
but accused had knowledge of the checks; occasionally the allotment was 
delayed in going to .the bank, ancl som,e checks were returned for insufficient 
funds. In October his mother drew checks in excess of $100 and did not 
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notify accused, so that he got into difficulties and his October checks were 
returned. At the time of trial, the only outstanding check was that held 
by Mrs. Denton, there was enough money in the bank to cover that, and he had 
instructed his mother to draw no more checks with or w.i thout notice to him. 
The bank statenents were sent to his mother, but accused received two from 
the.bank (R. 17-23, 27). 

\Uth reference to the Fort Sill laundry bills a letter and two 
series of indorsements (Def. Ex. D) were placed in evidence showing that on 
6 December accused forvrarded two money orders, for $1.S9 and $2.42, re
spectively, -which were subsequently .returned to accused because the a_ccounts 
had been paid on 10 December. Accused testified that it was not his under
standing of his conversaticn with Colonel Downing that he ,ras to pay all 
accounts by money orders, but only the two laund_ry accounts. He had sent 
a check prior to sen:ling the money order, arxl the money order was ·returned 
to him (R. 19-20, 27). · . 

As accused recalled it, he received the letter from Hotel San 
Carlos by indorsement from Colonel Downing on Monday (20 December). It 
was the practice for the battalion to go into the field on Monday and remain 
until late \rednesday. It was the understanding of accused that all official 

· correspondence had to be returned within 24 hours. In order to get the rep!y 
back within that time, he had his clerk prepare an indorsement that the 
account had been paid by money order. The indorsement was made wit'hin an 
hour or so after accused received the correspondence. There was time to.go 
to the post office, arrl it was his "full intention to pay it by. money order". 
Accused was so busy "getting out in the -field" that he did not get to the 

· post office, and "rather than make the false statement .that the account had 
been paid" he wrote a check and left it at the battery, or sent it in by the 
mail clerk, with instructions that it be mailed that night, 'Which was done. 
B-e thought it was signed and mailed Mcnday, but was not sure. Tne only . 
reason he did not use a money order was that he was "unable to. get away fran 
the battery at all". He made no effort .to get the indorsement back to 
correct the error about the money order. He admitted his signature on the 
third indorsement (Ex. 4), and did not notice the date on it. He did not 
know whether or not the clerk had made a mistlike in dating the indorsement. 
The check that he sent the hotel was the third check. Lieutenant Sladek 
paid the account, the third check was not paid, and was mailed back to ac
cused by the hotel. Accused reimbursed Lieutenant Sladek. When Colonel 
Downing called him in and, without referring to the indorsement, asked how 
he had paid the debt, accused told him "by check", and Colonel Dcmning asked 
h1m "why not by money order" (R. 20-21, 24-27). 

5. .!• Specification ~· The evidence shows that on 16 !)ecember 1943, 
accused, at the request of Mrs. W. E. Denton, manager of a night club near 
Camp Beale, made and delivered to her a·check for $45, drawn en the 
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Camp Roberts Branch of Bank of Amer'ica., in return for four unpaid cheeks ot 
accused aggregating that amount which she held. He told her to put the 
check through "right away". The check was drawn on a joint account of ac
cused and his mother., and on 16 December the bank balance was $.54.67• It 
remained h'l excess of $1.5 through 20 December., and f'rom 21 December to the 
end or the month was 1.ess than $4. Mrs. Denton delivered the check to 
."Mr. Beacom• to deposit in his account and he later returned it to her., 
unpaid., nth a bank slip attached to it. She notified accused that the 
check had been returned. There was no compete!lt proo:f' that the cheek was 
ever oresented to the bank and dishonored by it. The check had not been 
paid ~t the time of trial. In October the mother of accused had drawn 
cheeks on the account in excess of $100 without notifying accused., so that 
his October checks were returned., but it waa n~t shO'l'fll what checks had re-
duced the account belOII' $45 en 21 December. .

' 

The Specification charges accused 1dth wrongfully .failing to 
maintain a euf.ficiant bank balance to meet the $45 check., to the discredit 
of the militar,r service. It has been held. that it .mBY be an offense under 
the 96th Article or War to make and cash a cheek with knowledge that-: there 
are not suf'.ficient funds in the\bank to pay it., even though the intent to 
defraud is not present (cM 224286., Hightc,,rer). It has likewise been held 
that the wrongful failure to maihtain a sufficient bank balance to meet 
checks issued., is an offense., in violation of the 96th Article of War., even 
though there· is no intent to defraud (CM 202027., McEl.roy; CM 228480., Smith; 
Cll 237741, Ralph). The basis for these cases is that such conduct is of a 
nature to bring discredit upon the .military service. 

Although the account maintained by accused was,a joint account., it 
was not claimed that his mother had drawn checks against· it in December 
whereby it ns reduced below $45 in amount. The situation here is different 

. f .t'cm that in the Wanner ease (cM 236070., 2 Bull. JAG 384) where it affirma
tively appeared that the account of accused had been closed by a bank 
charge or which he had no notice. When the accused chose to open a joint 
account, subject to the checks of another as well as his own he was under 
the responsibility of making some reasonable and practicable' arrangement to · 
prevent. his checks from being returned unpaid on account of the 1fithdrawal or 
funds by his mother. '.lhis was especially true after the difficulties 'ffhich 
arose in October through the actions of his mother. Even if it be assumed 
for the purpose of argument., that the account was depleted on 21 December by
the presentation of checks dra1'll by his mother., the Board of Review 'is of· 
the opinion that accused 1ras guilty of an offense under the 96th Article or 
War, because he had not pr-ovided a means to make his check good in the event 
the account should be so reduced. Al.though he knew that this might occur 
it is clear that no such arrangements were made., inasmuch as the $45 ch k 
remained unpaid at the date of, trial. · ec 
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Although an intent to defraud was neither alleged nor proved, the 
Board of Review is of the opinion that the facts disclose wrongful conduct, 
in; violation of the 96th· Article of VTar, to the discredit of the military 
service, within the doctrine of the cases which have been cited. It is 
unnecessary to decide how long an account must be maintained in an 
amount sufficient·to.'pa;f an outstanding check, since the maintenance of 
such balance for. only four days after the check is drawn is clearly in
adequate. 

In its findings, the court should have substituted 21 December 
as the date of the offense and Mrs. Denton as the person to 'Whom the check 

· was uttered, in view of the proof. 

£• Specification 2: The evic'i.ence shows that about 6 December 
1943 Lieutenant Colonel L.B. Downing, commanding officer of accused, 
.instructed him to use a money order in paying two old laundry bills from 
Fort Sill in the a.mount of $4.01, which were delinquent through no fault 
of accused•. Colonel Downing stated to accused that use of a money order 
was a"more positive and a better manner of paying such bills". Accused 
forwarded a. money order to pay the laundry bills. Vnder date of 20 De
cember 1943, Colonel Downi~ indorsed to accused a letter from a hotel 
with reference to an unpaid check or accused in the amount of $15, which 
another officer had cashed at the hotel. The indorsement directed that 
the matter be adjusted and a report of action taken be made. Unde~ date 
of 21 Decenber accused submitted a third indorsenent to Colonel Downing 
stating n:rr.oney order to cover amount in quest ion ·ha.s been mailed to the 
Hotel San Carlos". Accused had not foI'ffarded a money order to the hotel, 
but later that day forwarded a personal check. Subsequent to JO December, 
when Colonel D0'11lling asked accused how he had paid the debt, accused . 
stated ~y check". Accused testified that he had intended to use a money' 
order llhen he ex~cuted the indorsanent but was prevented from obtaining a 
money order by the press of duties preparatory to going into the field, 
so wrote a check. He nade no effort to get his indorsement back to cor
rect the erroneous staten:,ent. 

It is obvious that accused understood from the earlier trans
action that Colonel Downing would prefer that he pay the check by money 
order and therefore executed the indorsement stating that it had been so 
paid. I£ at that time accused had already forwarded a check instead of a 
money_ order, his statement would have been false in a material particular. 
The Board can see no difference in effect where accused subsequently sent 
a check instead or~. money order; failed to correct the indorsement, and· 
so left his commanding officer under the erroneous impression, based on 
official correspondence, that the check had been pa.id by money order. It 
is the opinion or the Board of Review that accused was shown guilty, beyond 
reasonable doubt, of an offense, in violation of the 96th Article of War 
as charged. ' 
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6. Much hearsay evidence was erroneously admitted into the record 
by the court., but en careful consideration the Board is of the o:f)inion 
that it did not prejudice the substantial rights of the accused. 

7. The accused is 29 years of age. The records ·or the Office of 
The Adjutant General show his service as follows: Enlisted service from 
2S Septanber 1941; appointed temporary seccnd lieutenant., Army of t.he 
United States, from Officer Candidate School, and e.ctive duty., 26 I!.ay 
1942; temporarily promoted to first lieutenant., Anrry of· the United States., 
24 December 1942; tanporarily promoted to captain, Anny of the United 
States., 6 July 1943. · 

8. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trial. 
The Beard of Review is of the opinion that "the record of trial is legally 
sufficient to support the finding of guilty of Specification l., except the 
words and figures 1116 December 1943" and "W. E. Denton", substituting 
therefor respectively 11 21 December 1943" and "Mrs. w. E. Denton", legally 
sufficient to support the findings of guilty of Specification 2 and of the 
Charge, and legally sufficient to support the sentence and to warrant con
firmation of the sentence. :!li.smissal is authorized upon conviction of a 
violation of the 96th Article of War. 

-or~--------··'-""-'_fa......_..;..;...•b~&Y:W--~·-----' Judge Advocat.e 
~(-i:,:. ~(.I' ,cf,_. ·j 

__, ./ :JJ'....__.),___ ..,,w-"l.,1;fA'V____ . .. --·________., Judge Advoca t.e 

--.... _·__________..;, Judge Advocate ~---f:tl~,;.~--· 
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1st Ind. 

War Departzrent, J.J\..G.o., 2, 1 APR 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the record 
of trial and the opinion of the Board of Review in the case of Captain 
George K. Hebb, II (0-1165399), Field Artillery. 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally sufficient to support the finding of guilty of Specifica
tion 1 except the words and figures "16 December 1943" and ''W. Ji;. Denton" 
substituting therefor respectively "21 December 1943" and "Mrs. w. E. 
Denton", legally sufficient to. support the findings of guilty of Specifica
tion 2 and the Charge, and legally sufficient to support the sentence and 
to warrant confirmation thereof. '.I.be accused failed to maintaj_n a suffi
cient bank balance to meet· a check drawn by him in the amount of ~45 to the 
discredit of ~he military service (Spec. 1) and made to his commanding 
officer a false official report that he had mailed a money order in payment 
of a debt of $15 to a hotel (Spec. 2). The ~45 check was given to take up 
four 01.rtstanding unpaid checks of accused aggregating that a.mount. It 
appears from the papers attached to the record that subsequent to his trial 
on 4 February 1941 accused was absent from his battery and could not be 
found on 14 February and that when he was found in bis room by his command
ing officer late in the afternoon of 15 February accused stated that he had 
had his jaw lanced but the Dental Corps officer who extracted f, of his teeth 
on 16 February reported that accused showed no evidence of arry other dental 
work having been dcne recently. In his review the staff judge advocate 
states that the executive officer of the group. to which the battalion of 
accused was attached considered him a bad influence on the younger officers 
because of bis "habit" of passing worthless checks. I recommend that the 
sentence to dismissal be confirmed and carried into execution. 

3• Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a fonn of Executive action 
carrying into effect the recommendation made above. 

p~ ~ .~-~ -

Myron C. Cramer, 
11.ajor General, 

3 Incls. The Judge Advocate General. 
Incl. 1- Record of trial. 
Inc1.·2- Drft. ltr. for sig. 
. s;W. 

Incl. 3- Form of Action. 

(Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General. Sentence confirmed. G.C.M.O. 349, 
13 Jul 1944) 
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