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1IAR DEPARtMDT 
. .A:nsq Servioe Foroea 

In 1she Otfioe ot 1'he Judge .AAvooate G.neral 
(1)Wuhington, D.C. · 

SPJGX . 
OJI 26()630 

Te 

11.r•t LieuteD&At CB'ARieBS 
s. G.A.C:IOOR (0-1011173), 
I:ntant17. 

. ' 2 MM 1944 

91'Jr ABVlRFJ> DIVISIO?f 

trial by a.o.M., oonnned. at 
.APO 259, Camp Polk, Louiaiana., 
11 1'9bl'uar7 19". Dilld.ual. 

· OPDllOX ot the BOAm> OP UVD'lr 
LYOlf, BILL and .uro:amrs, Juclge Mvoo_atea • ....._______,.111111______.........,________~ 

'1. The reoord. ot trial in the eu• ot tbe ot"f'ioer naad. abO'M w 
bHD '"912li:aed b;y the Board ot Ren.ff a:Ad-th• Board aub111t1 this., 1-ta 
opin.1~., to b '11adge Mwo-.te ~neral. · · · · 

2e ~ acousecl WU tried upon the .f'ollaring Clarge. and Speoif'1oati.0D11I 

CB'ARGB1 Violation ot th.e 96tt.. .lrtiole ot War. 

Speo11'1oat.1on 11 In that P.lr11' t.ieu-t.eiaaut Cha.rie1 s. Gao1ooh, · 
27th Armored Inf&ntl'J' Battalion, did, at Camp Ibi•, C~tonua, 
on. or about 13 Augut 19'!, with intent to detraud--. w:rongtul.17 
and unlawtully- alee and utter to 2nd Battalion Field llxohange, 
62m .A.i-mQrecl l.Dfantl"T Regimnt, a oenain ob.tok 1A woru am 
ti.gure1 a.a f'ollon, to wit a· 

8 - 11 
1'1nt Na:Uon,.1 Bank 

Manhattan_. Ifanau 

Pa.,' to the 
order ot Cua t 10 f 

no 
'l'en aD4 loo---····---~----·...--:--- ·Dollar• 

. . 
CharlH S. Gaoioell 

0-10111 'IS 52m. A.I•.R. . 

and by aam tlM.reot, did traudulentq obta.1.1( froa the 2nd 
Ba:ttalion P'leld Exohange the ewa of ten aDCl "no/100 Doller• 

• ($10.00),, be, the Hid F.lrat ti•utenaim O~l•• S. Gaeiooh. 
·then well lm.aldng tb&t he did not haw aD4 not intendillg 

http:w:rongtul.17
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that be mould have auttioient :tu:.o4s 1n the nid nrat liational 
B&nlc. llanhattan• .Kanau. tor the ~· ot aaid obeok. 

JOT.Ba And 11 additicmal Speoitieationa• identioal 1A f'ora with 
Speoitioation 1. exCM~ u 1lo date•• payeea aDil uioUDta. 
which are. rHpeotiwly, u f'ol1011111 

Da.te ot Clwok Par• 
Speoitioation 21 28 August 19-d • Cull too.oo 
Speoitioa1doa Sa · 8 OotolMr 1941 Cuh 12&,00 
Speoitioation ,1 8 Ootober 19" ·Cuh . tzs.oo 
Speoitioation 61. 9 October 19'5 Cuh ts&.oo 
Speoitioation 61· 9 Ootober 1943 Cuh· 1100.00 
Speoitioation Ta 9 Ootober 1943 Cuh tso.oo 
Speoitioation. 81 9 October 1943 Cuh 130.00 
Speoif'ication 91 9 October 1943 · El Corte& Bowl ta&.00 
Speoifi,oaticm 101 10 October 1943 El Corte& .Hotel $25.00 
Speoitioation 111 10 October 194' El Corie& . Bo•l . $36.00 
Specitioation. 121 11 October l~S Cuh $30.oo 

; . . • l - . 

Be pleaded guilty' to and n.1 tound guilty ot the Charge and all SpeoUioationa, 
lio •videnoe ot pre'Tioua ocm'fiotiom wu introduoed, Bit wu aentGOed to clu
m.ual. !he renewing authorit)r appro-nd the ae:rrtenoe and torn.rd.eel th9 
record. ot trial tor aotion under Article ot War 48 • · · 

1. ET1de11oe. 

The proseoution introduced in evidenoe .. •tipulation between the aooued, 
defense oounael, and the trial judge advooa.te. whioh ••t f'oJ."th an item.zed 
li1t ot the oheoks described in the Speoitioatiom. fhe atipulation reoitecl 
that - . 

•These ohew were drawn 'by the aoouaed and preaented tar 
pa,ment with kDawledge that there -.ere .ao fund• in the Fi.rat· 
:N&tiona.l Bank of lit.nhattan, :r..nha.ttan, Xauaa • on -.hioh obeoka 
drawn to cover uq- one of the eheoka • • ••. (R.16• Ex•.&.). . ' 

Without objection the proHoution introduced in eTiclenoe the oheoks inYOlnd.. 
· authenticated oopiea of whioh are a.t-ta.ohed to the record. ot trial aJ2d. -.rked 
•Exhibit. B to K inoluaift• (R.15). 

·' 
, . -'• The reoord di•olosH 1.bat the aoouaed, after being adn.••d ot hi• 

rights in the prew•• to make ~ uns-.orn •tatemant, te reDLin lilezrt., or 
. to testify on oath aubjeot w orou-eumina.tion. eleotecl to remain •il•nt. 

5. The aoouaed. b7 hi• plea.of guilty' admit• all the allegatiom 
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eont&ined in the SpecitioatiQna. In Tin of the plea. am tbe atipula• 
tion. · no oonment 1a 11eoe11a17 exoept to A.7 that the otteuH hen b
TOlved and of 1'hioh aooued hu been toum guilt,' ar• olearl7 nolatiw 
ot A.Miele ot 1rar 9S. · ' · · · · 

6. The a.ocuaed 1a 29 7ean et ago. War Do~ re.orda hdiu.te 
that be wu· grad:uated trom high aohool ill 1936. Be eAlilted 1a the JU.eh... · 
igan llationa.l Guard 2 Fel:>ruary l93i. whioh b-toue federalised 16 Ooto'Nr 
1940. Upon the oompletion of tho preaoribed oourH ot inatruo1d.ori 1a tlla 
_Araored Force Officer Candidate School. lbrt ~. Jr&tueky. he W'U ooa
miadcmed a temporaey- aeoo:ad lioutuan'\. Wu.try. Jz7q' ot tia. Uu'\o4 
Sta.tea. ud on 19 Ooto.bor 1942 ho YU proao'Md to ~ grad• et Ar•• . 
lieutenant. 

T. The oourb wu legally oonatitutecl am.· Jaa4 j11ri1dinioa ot the 
per1on and the ofteneea. lio error• injurioual7 atteoting tae a'U8tazltial 
ripta of the aoouaed "ftN oommitwd d.vi.Dg. the vial•. Ia tu opiaioa 
ot tu Board of Review the rooord. of trial is legally 1lltt1oi-* 1io 
1upport the finding• of euilty' and the Niltnoe am to warram; ooDf'lra.ti• , 
thereof. Dillld.ual ii JU.Ddatory upon GOnviotioll ot violation ot Ani•le ot 
'War 95. . · · 

.;. I • 
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lat lnd.. 

-War Department. J'.A..G.o•• · 11 MAR l"4- - To the Seeretaey·of War. 

1. &rewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the o,-.e ot 
First Lieutenant Charles -s. Gaoiooh (0-1011173). Infantry. ' · 

. . 

2. I oonour in the opinion ot the Board of Review that the record 
of trial ia legally sufficient to support the ti:ndinga and eentenoe 
and to warrant oon:f'irma.tion thereof. · I. recommend that the sentence be 
oonf'irmed and oa.rried into execution.. . 

3. Inclosed are a. draft ot a letter tor your signature trana
mi tting the reoord to th, President.tor his action and a form of Exe
cutive action designed to carry into effect the reoowne:ndation herein
above made• should auoh action :meet w1th api>roru. 

~. ~ ' Q..__..,._o-·__._.-.._ 

Jeyron c. Cramer. 
Major Generai. 

The ·Joo.ge .Advocate Ge:ceral. 
3 Inola. 

Incl.1-Reoord or trial. 
Incl.2-Draf't of ltr. for 

~ig. Seo. of War. 
Incl.3-Form. or Ex. action. 

(Sentence confirmed. G.C.M.O. 191, 25 May 1944) 
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WAR DEPARTMENT (5) 
Army- Service Forces 

In the Office of The Judge Advocate General 
washington, D.c. 

SPJGN 
CM 250532 1 O MAR 1944 , 

UNITED STATES ) 10TH J.RJORED DIVISION 
) 

v. ) Trial by- G.C.M., convened at 
) Camp Gordon, Georgia, 18 

Second Lieutenant HARRY H. ) February 1944. Dismissal. 
IAUDERDALE JR. (0477197), ) 
Field Artiller,y. ) 

,, OPilUON o:f' the BOA.RD OF REVIEW , 
LIPSCOMB, GAMBRELL and GOLDEN, Judge Advocates. 

1. 'lbe Board of Review bas examined the record of trial 1n the 
case of the officer above named and subnits this, its opinion, to· The 
Judge Advocate General. · · 

2. 1'he accused ws tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 61st Article of war. 

Specification l: In that Second Lieutenant Harry H. Lauderdale 
Junior, Field Artillery, Headquarters, Third Detachment, 
Special Troops, Second Army, camp Gordon, Georgia, formerly 
of company 11C", 626th Tank Destroyer Battalion, camp Gordon, 
Georgia, did without proper leave, absent himself from his 
organization and duties at Camp Gordon, Georgia., from about 
27 December 1943 to about 30 December 1943. 

CHARGE II: Violation of the 96th Article of war. 

Specification l: In that Second Lieutenant Harry H. Lauderdale 
Junior, Field Artillery., Headquarters, Third Detachment., 
Special Troops, Second Army., camp Gordon., Georgia., formerly 
of company 11011 ., 626th Tank Destroyer Battalion, camp Gordon, 
Georgia, did, at or near Augusta, Georgia, on or about 23 
December 1943, with intent to deceive Mrs. J. Austin Armistead, 
a transportation agent of the Delta Air Lines, Daniel Field, 
Augusta, Georgia, and to obtain Second Lieutenant John B. 
Everinghamts priority for tz:avel on a civilian commercial air 
line, fraudulently represent himself to the said Mrs. Armi
stead to, be the said Second Lieutenant Everingham which repre
sentation 'was known to the said Second Lieutenant Lauderdale 
·to be untrue in that he was, not the said Lieutenant Everingham•. 
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Specificati.OD 21 Dl that second Lieutfmant Harr., H.· Lauderdale 
Junior, Field Artille17, Headquarters, '1llird Detachment, 
Spec1al Troops_; second A:rvrr, camp Gordon, Georgia, form.er]¥· . 
ot Ccmp&n7 •c•, 626th Tank Destroyer :eattallOD, camp Gordon, 
aeorgia, did, at· or near Augusta, Georgia, cm or about 23 
December 1943,·with intent to decein •rrant 0£.ticer Junior 
Grade John•• IR.wless, 626th Tank Destro,-er Battalion, camp 
GOrdon, Qeorgia,·o.f.fic~ state to the said 'Warr&nt O!ficer 
L&Yless, that he, the said LieuteDNlt Lauderdale bad authorit7 
to obtain a ¢orit7 .for travel on a civilian cOlllllercial air 
line, llhich statement -.as lmom b,- the said Lieutenant Lauder- . 
dale to be untrue 1D that he did not lsan nch autborlt7. 

'lhe accueed pleaded not guilty' to, and was found guilt7 of, each of the 
Charges and Speciticat.ions. He 11&s sentenced to be dtmssed tba serviee. 
1he rav1ning authority- ap:proYed the sentence ~ forwarded the record 
ot trial tor action und!'l" .Article .ot 'Wl-r 48. · 

. · 3. b evidence tor the proseoution lb.on t.ha\ th• 62,6th·-· 
Destroyer Battalion •a inactivated on 20 December 1943.- .A/ll. of 1ta 
.o.tticers, including the accused, were at~ed unassigned to Headquarters, 
3rd Detachment, Special Troops, Second .J.lm'3', camp ~rdcn, Georgia. ·Thq. 
did not report 1:mmediatel,1- to their nq- stat.ion but remained at B&ttalicm 
He&dquartera .to •clean up• ita record.a (R. 7,2;). · · · 

. . 
_1ha· accused Obtained leave •vocon from 1hursda7 night, 23 • I 

Dectpiber 1943, to 8unda7 midnight, 26 DeceI11ber 1943• . •A,round the middle 
ot the d.a1" Oil 23 Decanber 1943 he requested aJi air prior:tv so· that he 
might· tq to Chicago. Hia application•• made· to C&ptain ClaNnc• L. ·· · 
Heyde, the Battall011 Adjutant. Colonel Krueger, the Battaljori (:Gm111B,11dar, 
,mo bad the sole authorit7 to issue cerfilicates ot thil'charaoter, was 
then at home because ot illness but he instructed the·captain onr the 
telephone to ra.tuae to grant the priorit7 (R. 7-10, 14-U). ·. · · 

' . ...-....._ . . . . .,. ··-
' 

An air prio~ity bad been issued on the same day to Liau~t · 
.John Be ETeringbam. who lived 1n Fhfl adelpli.a. Three. copies ·ot the d.ocu
. m.ent wen tn,ed. TWo wen given· to him and the third· retained for his 
201 tile. ,1b1S third copy diaappeared (R.· s, 11, 17)• · · 

. . . • . . ;_ . . . .~ i. • ' 

.A.bout 1145 p.m.; the accused "ftnt to the office ot the Delta Air 
Lines in Augusta, Georgia. He approached Yrs. Marian B. J.rmistaa4, the .. 
ticket agent, nques~ Lieutenant Everingham' a prioritr, and eaid .tbat · · 
•he would like. to change h1a reaervaticm to Chicago•. · He gan a.a h18 
reaecm the fact •that he had a tamil.1' at both places and it didn•t JD&1m . 
an:r difference where he 11'8nt11• Mrs• .lrmiatead addressed him as tttt. · , ' 
Ever:Sngbam• and told him •tbat planes were not landing 1D }!J.:lladelpda &Dd 

. that he would have bad to.~ via Chicago a.nywaya. She ao~_changed 
the reaervat.icm and obtained h1a phone number so that she •could. call · 
him back" (R. 17, 19-20). 

2 .-

http:Specificati.OD
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Lieutenant Everingh.am around 5130 p.m. came to the of'fica ot 
. 1ihe Delta .lir Lines to inquire about his reservation. Alter identifying 
. hilllsel.t, he •• in.f'onned tm.t he •• scheduled to .f'1;y to Chicago. He 
._. nry much surprised• and left to •get the matter straightened out•. 
S<1aa time thereafter the accused called Mrs. Armistead, stated that he 
•• not LieuteD&nt Everingbam, and apologized for the trouble he had 
0&U18d (Ro J.8-19)• . 

, A.t about 7100 p.m. the aecuaed telephoned warrant Officer John- w. 
I,awlese, the Battalion personnel oi'.ticer, who •s authorized in case ot 
emergency to sign the .1djuta.nt1 s name to plane priorities. According to 
Mr. IAwless, the accused requested a priority certificate and 

•told me that he bad the authority and to just copy down 
what he gave me and to have it typed up. I asked him if he bad 
approval .tor it and he said that he did. So I copied it for h1m. 
He said something to the effect that he was down town at the 
Town Tavern and he asked if I was goillg to town and I told him 
that I was and that I 110uld be at the Richmond Hotel and that I 
llOuld See him there• II 

ilthough a certiticate was forthwith prepared b7 llr. Lawless, it was lost by 
him on the way down town. :P.e had intended to obtain He;yde•s signature to 
it.., but the captain could not be located.· Upon learning that Mr. Lawless 
did not han the certificate with him, the accused urged that "it was 
important that. he get hana•. Mr. Lawless did not'inquire .fllrtherinto 
the purpose of the trip but, relying upon the representation that the t~t 
was necessary and, that approval had been obtained, caused another certificate 
to be typed to which he signed captain Hetd,e 1s name (R. 20-27). 

'.lhe accused presented the document at the ottice o.t the Delta· 
.lir Lines that evening and was placed on a Chicago-bound plana the i'ollO'lfi:a.g 
day. ilthough his lean expired on midnight o:t 26 December 1943, he did 
not return until 1600 on 29 December 1943. During the period ot hia · 
absence his proper status was •duty in the Battalion Headquarters with 
colonel :Krueger• (R• 8-9, 12-1.,; p. Exs. •A•, •B•). 

4. After his rights as a witneis had been f'ully- explained to him, 
the accused elected to remain silent. The onl¥ evidence o.t'.tered on hia 
behalf consisted o:t five exhibits. The first was a certificate signed by 
Mr. Lawless on .31 December 1943,. some six neks be.tore the date ~o.t' the 
trial. ,' It read as follows 1 

•r certify that I han,C&pt c. L. Heyde•s authority to sign 
his name to official papers. · 

"On 2.3 December 1943 Lt Lauderdale presented to me a certi• 
ficate tor priority for ciTilian a1rplane t.ranl and asked me to 
sign ,it with capt c. L. He;yde•s name. . . 

- 3 -
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. .. . . , 

•I asked Lt Lauderdale it ha had been given autboritf tor the 
certiticate b7 either his ocmp&JJ1' conmander or the battalion com
mander. To thia I am certain that Lt Lauderdale replied that he 
'did baTe such permiHiOlle I then aigned the oerliti&:ate nth·· 
capt c. · L. -Heyde•• name• (D•. Ex. •l•) ~ . · 

· 'lbe other four uhibita are telegrau. 'lb• first, 11hicb waa sent· 
b7 the accused frm Chicago on 26.Deombff 1943 to the CCIJUlll1lci1Dg Officer · 
of the 626th Tank Deatro,-er Battalion, stated t.h&t •II..IBESS T.ILL DELU 
RE'l'URN ~T FIVE DA.I EXTZNSICll• • Colonel Jneger. in a telegram b~ 
the same date, replied, •HA.Vi NO AU'lHORiff '1'0 GRANT EX'mNSION RE'l'URN AT 
ONCE" (D. Eu. 2-3)• . . . • . .. · , ', . · . 

. . 
The following da7 the aoouaed sent, the third.telegram. _It•• 

addreHed to the CQDJWJding O!fioer ot •Read.q,ilartera 1h1ri Detacl11umt 
. Special Troop Second J.rm.Y" and •s 1n the following words:· "IElVE EXTENSION 

CiNNO'l' BE GRlN'?ED fflroUOH 626 'm B&.mLION COO'Ll) FIVE DAY EI'?DSION BK 
GRA.NmD THROUGH YOUR DETACHKEHT UJ:MES,9 PREVENTS DOIEDIA'l'Z RITDRN.• . ~ 
answer 1lh1ch •• signed b;r Colonel Irueger said "REQUBST FOR'El1'DSIOB VIA. 
3RD DST. REFUSED !OU ARE NOW ABSEN'f WI'l'ROUT OFFICIAL mu RETURN DOED:t- . 
.1m.LY1' (D. tu. 4-S). '·· -- / . 

5. The Specit'icatim ot Charge I allegea that the&ccund·•did 
without proper lsan, abient himself frc:xa h1a organization 8Z1d dutiH :at 
camp Gordon, Georgia, tran about.27 December 1943 to about 30 December 1943.• 
1h18 ottense is laid under Article of War 61._ Specification l of Charge II 

·alleges that the accused did on or about 23 1'ecember 1943, .with intent to . 
· deceive a transportation agent of the Delta .1ir Linea at August.a, Georgia, 

· and to obtain Second Lieut~t John B. EVl~bam•a air•travel priority 
. •.t.raudulent:cy' represent himself to the said. L&&eng to be the said. Second 
Lieutenant Ever1ngham which representation -.as k:ncnm to tbs said f;.ecusey 
to be untrue***•" Specification 2 of Charge-II alleges that.the accused 
did on or about 23 December 1943 with intent to deceive Warrant ot.ticer John 
11'~ Lr:nrless otfic~ state to the said -.rrant, Officer that he, the· ac
cused, •bad authority to obtain a priorit, tor travel on a ci~ can
marcial air line, which statement was known b;r /fib,.J to_ be untrua * * *•• 
Both ot the acts complained ot under Charge II are set forth aa 'Violations 
ot Article o.t war 96. 

The text o.t Article ot war) 61 •is designed to cater eTirey case 
not elsawheN provided for where any person subject· to udli-f.ar., la.w is 
through his own tault not at the place where he is required to be at a 
time when he should be ther~• (underscoring supplied). The proof re
quired where •the accused is charged with absenting himself·without 
proper leave• is that he "absented himself !rem hia t!amnand, guard, quarter•, 

· station, or camp tor a certain period, aa allegedJ and (b) that such 
absence was without authority' .from aqone competent to gin him leave• 
(MCM, 1928, par. 1.32). .lll of these elemente ot the o!teue &l'fl clearq 
shown by- the record. The accused was ginn le&Te VOCO for three da;ya. 
He ~. 11:i.thout authority-, and without extenuating cause absented " 
hiaaelf fran h1a station for an additional three day-a. It is true t.bat 
in h1a telegram nquesting an extension he represented that, •ilineaa• 

- 4 -
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would delay his return, but there is nothing in the record to sh011' that 
the illness alleged had created an emergency or waa ot such a serious 
nature as to warrant an extension. 

In posing as Lieutenant Everingha.m £or the purpose of obtaining 
his plane priority and ~ubseguently in falsely stating to Warrant Officer 
Lawless that the issuance of a certificate or priority had been apprond., 
the accused deliberately practiced fraud and deceit upon his brother 
officers. His natural desire to spend the Christmas holidays with hia 
family is understandable &nd can readily be sympathized with., but the 
methods employed by him to that end were umrorthy of any one who wears 
the uniform. They reveal a grasping and unscrupulous character paten~ 
inconsistent with the high standards of conduct required of a soldier. His 
lies to Mrs. Armistead brought discredit upon the !flilitar;r service., and 
his misrepresentations to Warrant Officer Lawless were prejudicial to 
good order and military discipline. · 

• 
6. The accused is about 26 years of age. The records ot ,the War 

Department show that he was commissioned a Second Lieutenant ort 24 June· 
1942., and that since that date he has been on active duty- as an of'f'icer. 

7. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. In the opinion of the Board of Review . the record of trial is· 
legally sufficient to suppoi:t the findings and the sentence., and to war,:. 
rant coni'innation thereof. Dismissal is authorized upon a conviction of a 
violation of either Article of Wl'ir 61 or Article of War 96. 

~ t~• AdvocatA, 

{d:,tL:OAh Jt t ... ~ Judge Advocate. 

~~dt'.t& ~ 
}
Judge Advocate. 

- s -
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1st Ind. 

war Department, J,A.a·.o., 215 M~R ,<3M - To ~e Secret&ey ot war•. 
l. Herewith transmitted tor the action of the President are 

the record ot trial and the opinion ot the Board of Review in the 
case of Second Lieutenant Harry H. Lauderdale Jr. (0-4Til97), Field 
ArWlecy. 

2. I concur in the opinion ot .the Board ot Review that the 
record of trial is legally su!ficient to support the findings and 
sentence and to warrant confirmation thereof. I recommend that the 
sentence of dismissal be confirmed and ordered executed. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form ot 
Executive action·designed to carry into effect the foregoing·recan-. ·. 
mendation., should such action meet rlth approval. 

::Ayron c. Cramer., 
Major General, 

The Judge Advocate General~ 
3 Inola. 

1 ~ Record or trial. 
2 - Dt't. ltr. for sig. s/w. 
3 - Form of action. 

(Sentence confirmed. G.C.M.O. 194, 25 May 1944) 

.. 



nR DEP.lRTMENT 
. Arsv Servioe Forces 
In the O!fice o.r·nie Judge J.dvocate General 

· · Washington, D. CL (ll) 

·,SPJGT 
:012~m 

UNITED STJ.TES 

T. 

Print.es JOOEPH F. CARNEY 
(31262425), liICijOW 1. 
DOHERTY (37610565) ROBER'? 
J. STABB (33678135J, JOHN 
1. s:rstavsn (33273685), 

· all ot ComPBJlY' H~ 264th 
In.f'antj-y. 

5 MAY 19" 
66TH ·INF1NTRI DIVISION 

.Tr1al by' G.C.Jll., convened at 
Camp.Joseph T. Robinson, 
Arkansas, 31 Januaey 1944., 
Carney, Doherty and Sta.bbs 
Dishonorable discharge (suspended), 
and continement for six (6) months. 
Alls Post Stockade, Camp Joseph T. 
Robinson, Arkansas. Sislowskis 
Dishonorable discharge and confine
ment for ten (10) years. Discipll• 
nary Barracks. 

OPMON of the BQlBJ) OF BEvm 
TJ.PPI, DDBER and lWMOOD, Judge 1dvocates -

l~ The record ot trial in the case ot the above named accused has 
been exam,ned in ·the llilitaey Justice Divaion ot the Ollice ot .i'he Judge 
J.d:vocate General as to PriTates Joseph F. Carney, Nicholas J.. Doherty and . 

. Robert J. Stabb, pursuant to paragraph tive of Article ot War 50½, and there 
found legal.q Jufficient to support the findings and sentence aa to Print.es 

· lficholaa A. Doherty- and Robert J. Stabb; but legally- insutticient to support · 
the findings and sentence as to Private Joseph F. Carney. ne record has 
now been e:nm1ned by' the Board of Review aa to Printe Joseph F. Carne7 
pvsuant to paragraph five of Article ot War 50½, and as to Private John F. 
Sielowsld pureuant to paragraph 3 ot Article of War 50½, and the Board 
•ubmits this, its opinion, to The Judp Advocate General • 

.2. The record or trial has been held b7 the Board or Review to be 
le~ suff'icient to support the findings and sentence as to Private John 
F. Sielowski. i'heref'ore, this opinion contains no disc\13sion as to thia 
accused except as it may bear upon the case ot Private Joseph F. Carney. 

3. Private Carney was tried upon the following Charges and Speci.fi• 
cationsa 

CHARGE Is Violation of' tht 64th Article ot War. (Finding of not guilty). 

Specification ls· (Finding or not guilty). 
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ClllRGK II& Violation ot the 89th .lrticle ot War. (Findinft ot not 
guilt,"). . 

. SpecUication ls (Finding ot not guilt7). 

CH&RCZ Ills Violation ot the 96th .Article ot War. 

Specitication ls In that PriTate Joseph 7. Ce.mer, Printe · 
lloholae J.. Dobert7, an4· Prbate, th.ea Corporal, Robert · 
J. Stabb, all ot Company- H, 264th lntant17, did, at Litt:C. 
Rock, .lrlc&Daas, on or about 9 Januar,r 1944, wrongfb].ly' tall 
to nstrain PriTate John F. Sialowaki, Compl.llY' H, 264th 

·lntant17, trom ottering .-riolence agaiut Secom Lieutenant 
Roberts. Hall, 266th Engineer Combat Battalion. 

_Specification 2& (Finding ot not guilt7). 
. . . 

·He pleaded not guilt1 to all Speciticationa and·Chargea. ·Ha wu tound 
'not guilty' ot Specitication l, Charge I and Charge IJ Spe~itication l, 
Charp II and Charge IlJ and Specifi~tion 2, Charge III, but guilt," ot 
Specification l, Charge III and Charge III. No evidence ot previoua
eoD.Tictions wae introduced. _He was eentenced .to be dishonorabq,diB• 
charged the Hnice, to torteit all pc17 and allowance, due or to becom1 
due, and to be oontined_at hard labor tor tour ,.._ra. The reTining 
-authorit, approved the. sentence but auspexided the dishonorable discharge 
and so much ot the confinement at h&rdlabor and total torteitures aa 
exceeded 1ix months; ordered the sentence executed and designated the 
Poat Stockade, Camp Joseph T. 'Robinson, .lrkanaaa, .as the place ot confine• 
ment. · 

4. The pertinent evidence ottered bt the prosecution in support ot 
_Speciticationl ot ~barge III ie as follows& 

On the ·night ot' 9 Janua17 1944, around 2200 hours, Second Lieu- -. 
tenant Roberts. Hall, 266tli Engineer C011bat Battalion; Ca11p Joseph r. 
Robinson, Arlcansaa, and his wite were passengers on a crowded street car 
in Little Rock, Arkansas. Carney-, accompanied bJ Sialowski, Dobert, aJ:ld 
Stabb were also passengers on the trolley (R. 7, 8, 38, 95), Carney uid 
his coapanioll8 were in the f'orward P-9,rt of' the trolley while the lieutenant 

· and hi• wite were seated approximately in the lliddle of'· the car.· The lieu
tenant's attention was directed to the above enlisted men when two of them, 
Sielowski and Dobert;r, began to dance a jig in the front or the' ,trolle1 
(R•.8, 9). They had a bottle from which both took drinks (R. 9, 39, 41). 
As the motorman of' the trolley- requested them to quiet down, the lieutenant 
etepped forward and ordered them to be seated and to put the bottle away. 
Thq did so but Sislowski, apparent11 in a belligerent mood, began to take 
of'! his ove~coat and blouse•. Carney, who had been seated and had caused · 
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no di11turbance, per11uaded Silllolrski to NISUH hia seat and quieted 
hi.a {R. 91 221 26). S1slowski, Doherty and Stabb were intoxicated 
but Carney was• not (R. :/9 1 30). The group remained quiet while the 
trolley proceeded approxiatel.y a mile and a halt to the lieutenaz:i,t'a 
destination {R. 10). It took about 10 or 15 mutes for the car to 
travel that distance (R•. 56). When the lieutenant desc&ndee from 
the trolley, Silllowsld, followed by- Carney and the other two enlillted 
men, also left the car and just as the lieutenant reached the curb, 
Sislowsk1 accosted him,·grasped his arm, planted himselt in f'ront ot 
the lieateD&nt, and addressed hill, sqing, •He,- Looeywhat's the idea 
ot embarrusinS me in .front of those people•, and then demanded an 
apology (R. 44). The lieutenant apologized 'b7 explaining that he had 
only done his duty (R. 12, 13, 14, 44). Sialowski indicated his desire 
to .fight with the lieutenant, •wanted to go up to the woods to tight• 1
but the lieutenant retused and requested Sielowski to.lean (R. 14, 16, 
45) • The lieutenant asked the .group several times tor their Da118S and 
organizations but received no reply (R. 28, 48, 96). He asked the · 
question generally, did not ask each man individuall7 and could not 
say each man Jenn he was being· called on for his name (R. 97). CarDe7 
stepped between Sislowski and the lieutenant in an effort to prevent 
trouble (R. 16., 2?, 51). He grasped Sislowski • s al'll and tried to push 
him away trom his position 1n front of the lieutenant (R. 16, 221 51-53). 
Sislowski then gave Carne7 a shove, spinning him to the lett rear of the 
lieutenant (R. 16, 53). .ls the lieutenant glanced to see what had ' 
happened to Carney, Sislowski put his foot 1n back of the lieutenant's 
legs, placed his hands on his shoulders and pushed hill to the pavement. 
As the lieutenant struck the ground, Sisl01tski fell crosswise on top 
of him (R. 16, 17, 25, 26, 311 45, 46, 501 54). Re did not jump on 
the lieutenant (R• .31, .32, 54}. The latter's head struck the pavement 

. and he received a gash behind his left ear which bled pro.tuse~ (R. 17, 
47, 48). About tin or six minutes had elapsed since the lieutenant had 
left the trolley (R. 52). Carne:,-, with the assistance of Doherty, pulled 
Sislowski, who did not resist, from the lieutenant and aasisted the latter 
to his feet (R. 18; 5.3). Carney asked the lieutenant it he was all right. 
Sislowski then repeated his desire to fight but iamediatel7 his attitude 
changed, he apologized and w_anted to shake har!ds (R. 18, 19, 48). Again • 
the lieutenant asked the aen for their Dalles and organizations and the 
in.formation wu given to hiDl (R. 96). It was the lieutenant's opin1011 . 
that Carnq did.not do all he could to prevent the attack. The lieutenant 
opined that he "could have done a little JD.ON 11 .and stopped Sielowaki by' 
using 11peysical torce• (R. 35). · 

5. Carney, after an expl&Dation of his righta, elected 'to take the 
stand and testify under oath 1D. his own behalf. Be testified that he, 
Sislowski, Dohert7 and Stabb had been dr1riJdng on the evening m question, 
that he had consumed about eight bottles of beer.and some gin and rwa, and 
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that the tour ot them bad boarded the trolley to go to the Terminal 
Hotel tor the nigh\ (R. 79, 80). 1f'ter Lieutenant Hall had interrupted 
the hilarious conduct or Sil9lowski and Doherty 011 the trolley car, and 
Sisl.owski had seated himself, Carney •made him be quiet, told hill to 
keep quiet• (R. 80). Sialowski, however, had become angry. C&rll8y 
lefi the trolley when '\he lieutenant did because he saw Sislowski get 
ott, knew he was mad, figured he would get into an altercation1 and 
'didn't want to see h.iJll get in trouble with an officer• (R. 81J. J.tter 
Sislowaki had accosted the lieutenant and while he wae misting that 
the lieutenant go to the nearby woods to fight, Carney stepped between 
the two and grabbed hold of Sialowski with both hands. The pavement. had 
ice upon. it and was so slippeey that C&rne7 had ditf'iculty holding 
Si1lowaki. with both han.ds and· keeping hi1 om balance (R. 82, 89). 
Sillowald gave Carner a shove,· spinning him. around, and when Carney 
recovered he eaw the lieutenant on the ground with Sillowald. on top 
ot hill (R. 81, 82). Carne;r pulled Sialcnrski from the lieutenant, · 
helped him. to his teet, and asked it he were hurt (R. 82). Carne7 
didn't atril:e Si1low1ki because, he stated,· •1 didn't think I could 
tight him.• (R. 89). The aaaault occurred at a point about 20 to .30 

.blocka beyond the car atop tor the Tendnal Hotel wheN Carner and 
his coapanions were attempting to get acoOllllN>dations. Carner explained 
his !allure to leave the street oar at the Terminal Hotel atop b3' 1ay• 
ing, •n al1pped 7q mind lir, juat paned it b;r, that 11 all. I waa 
clrow•T• I didn't quite know wheN I wa,. I had an idea wheN to pt 

· ott and ju.at paesed it bf when this incident took place• (R. 87) •. 

6. It is the opinion of the Board o_t Review that the record ot 
trial is leg&U, insufficient to aupport the findings that Carne1 waa 
gullt7 of wron.gtully' tailing to reetrain Sialowsld troa ottering Tiolence 
against Lieutenant Hall. 

The offer ot violence na made when S11lorsld graaped the lieu• 
tenant's &r11, ilffited him. to tight and suggested the;r go to a nearb;r woods 
to do so, and thereafter puehed the lieutenant to the pavement. ill this 

· occurred within the space ot five or au: minutes. There is 110 evidence 
that Carney abetted Sislowski in this activity-. On the contrary, he stepped 
between Sislowski and the lieutenant, tried to prevent-trouble, grasped 
Sislowski's arm and had been spun aside at the Teey instant Sislowsld 
set upon the lieutenant. The lieutenant opined that Carney •could have 
done a little more• and could have stopped Sislowski by' •using p~llioal 
torce• (R. 35). Carney- stated he didn't strike Sialowaki because •1 didn't 
think I could tighthim.11 • There is no evidence in the record &1 to the 

· relative aize or strengt;h ot Carne,- and Sislowaki. 
, 

. The offense charged is an ottense under that prorl.sion of 
Article ot lar 96 ·relating to •neglects to the prejudice ot good order 
and 11.111:tary- discipline•. The term "n~glecta11 baa been defined as " 
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including •the improperly executing an order. given, the not taking 
proper precaution, or doing the best according to the ability and 
judgment or the party• (Winthrop's Military Law and Precedents, p. 
722, n. 74). The construction given 'to Article ot War 67, failure 
to use one's "utmost endeavorn to suppres1t·a.. mutiny or sedition, 

· similarly takes into account the abilities"ot the individual. 11The 
term I utmost endeavor, 1 as employed in the Article is to be construed 
as having a relative bearing, the word •utmost' thus ·meaning the utmost 
that may properly be called for by the circumstances ot the situation, 
and in·view of the rank, command and abilities or the individual" 
(Winthrop's Military Law and Precedents, p. ·586). 

Thus, the instant question is whether Carney did his best, 
according -to his ability and judgment, to restrain Sislowski from 
offering violence to the lieutenant. Up to the very moment when 
Sielowski pushed Carney aside and tripped the lieutenant to the pave.• 
ment, Sislowski bad not threatened imminent violence to the lieutenant. 
He had been insisting that the lieutenant accom~ him to a nearby 
woods to engage in a fight. Thus, it was not unreasonable for Carne7 
to assume he·could avert all violence it he could push or lead Sislowski 
away :t'rom the scene. This he endeavored to do. It cannot be held,, on 
this record, that Carney's judgment as to the course of conduct tobe 
pursued by him to prevent violence was unreasonable. 

The fact that the accused Carney and his con.panions rode 
~ blocks past their trolley stop does not alter the foregoing con
clusion. It might be inferred that this action indicated that the 
four accused had conspired to follow the lie11tenant and set upon him. 
gowever, the court by its finding of not guilty as to Specification 1 
ot Charge I expressly determined that they had not so conspired. 
Further, even if' it be concluded that Cal'I).ey realized Sislowski 1s 
intentions in remaining on the trolley af'ter their stop had been reached 
and tacitly consented thereto, nevertheless, at the time th~ offer or 
violence was made Carney's actions indicated that such consent, if it 
ever existed, had been withdrawn.. His guilt or innocence or. the of
fense charged in Specification 1 or Charge III is to be determined b;y 
his actions at the time violence was offered toward the lieutenant. 

The record of trial is legally insufficient to support the 
· conclusion that Carney failed to do his best, according to his ability 
and judgment, to restrain Sislowski from offering the alleged violence. 
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. . 
7. For the reaaona astated, the Beard ot ReTiff 1as ot the opinion 

that the reco~ ot trial 1as le~ 1.nsutficient, in whole .or h part, 
to support the N ncU nge and asente:nce aa to accused Carne7. ; · 

I 

~M'. 22~. Judp Jmoate• 

. . /,(,._j,;;uJ(~u;;, Jldp ilTooat.. 

~~· • Jodp ~t.. 

,) 
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SPJGV 
CM 25057.3 

1st Ind. 

War Depar~nt; .r.A.G.O.~ 19 MAY 1944 To the _Commanding General, 
66th Infantry Division, Camp R'llCkr,r, · .llabama. : · ~ .:.,. ·.. 

l. In the case of Privates Joseph F:carney (31262425), 
Nicholas A. Doherty (37610565), Robert J. Stabb (33678135), and 
John .F. Sislowski {33273685), all of' Company H, 264th Infantry, 
attention is invited to the opinion of The Judge Advocate General's 
Office that the record of' trial is legally sufficient to support 
the sentences as to Privates Nichola~ A. Doherty,.Robert J. Stabb 
and John F. Sislowski, and lega~ insufficient to support the 
sentence as to Private Joseph F. Carney. I concur in this opinion • 

• 
. 2. It appears from an examination of' the record of' trial 

that your action as reviewing authority has not been promulgated 
· in ·general court-martial orders as to any of' the accused. There

fore, it will not be necessary that the opinion of' the Board ot 
Review holding the record of trial legally insufficient as ~o 
Private Joseph F. Carney be forwarded to the Secreta,nr of'W-ar under 
the provisions of' Article of War 50½ if a new action disapproving 
the findings and sentence as to accused Carney is substituted by 
you for the one now appended to the record. A suggested form of 
action appears in paragraph 5 below. · 

3. The dishonorable discharge was suspended by you as to all 
of' the accused with the exception of' Private John F. Sislowski. 
Inasmuch as the dishonorable discharge was not suspended as to ac- . 
cused Sislowski, the order directing the execution with respect to· 
this accused was withheld pursuant to Article of' War 50½. Howeve;-, 
it is believed that if' Lieutenant Hall had maintained throughout 
the firm and proper. attitude toward accused that he had shown on 
the trolley and had not temporized by offering Sislowsld a half'hearted 
apology after leaving the car, the violence may have been prevented. 
In view of this fact and that this accused was drunk at the time or 
bis assault upon the superior officer, that the assault was not or 
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a vicious nature, and that the accused has no prior convictions, 
it is recommended that the confinement be reduced to f'ive years, 
that the dishonorable discharge be suspended until the soldier's 
release f'rom confinement, and that a.rehabilitation center be 
designated as the ·place of' confinement. Such a sentence may be 
executed by you without a formal holding by the Board of' Review 

_under the provisions of' Article of' War 50½. 

4. Inasmuch as- the accused Doherty and Stabb will have 
served approximately tour months or their sentences by the time 
this communication reaches you it is believed that you are probably 

,in a position to.determine whether their conduct warrants remission 
rather than suspension or that part of the sentence which provides 
f'or confinement in excess of' six months. Therefore, the ~roposed 
action has been drawn so as to accomplish a remission of' that part 
of' the sent.ence providing for confinement in excess of' six months 
rather than suspension thereot. · 

5. If' you concur in the foregoing, it is recommended.that you 
substitute a new action for that already issued in this case, as fol
lows: 

In the foregoing case of' Privates Joseph F. Carney
(31262425), Nicholas A. Doherty (37610565), Robert J. 
Stabb (33678135) and John F. Sislowski (33273685), all 
of' Company H, 264th Inf'antry, the action or the reviewing 
authority is as roll011'ss 

As to Private Joseph F. Carneys The.findings and 
sentence are disapproved. 

,.- . 

.ls to Private Nicholas A. Doherty, The sentence is 
approved-and will be duly executed but the period of' con
finement is reduced to six months and that· portion thereof' 
adjudging dishonorable discharge is suspended until the -
soldier's release from confinement. The Post Stockade, 

·Camp Joseph T. Robinson, is designated as the place or 
confinement. 

I 

J.s to Private, then Corporal, Robert J. Stabbs ' The 
sentence is approved and will be duly executed but the 
period of' confinement is reduced to six months and that 
portion thereof' adjudging dishonorable discharge is 
.suspended until the soldier's rel~ase from confinement. 
The Post Stockade; Camp Joseph T. Robinson, is designated 
as the place of' confinement. · 
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.As tci Private John F. Stslowskit The sentence is 
approved and will ..be duly executed but the period ot con
finement is reduced_to five years and the execution ot 

· ·that-portion thereof adjudging dishonorable discharge is 
suspended·until the soldier's release from confinement. 
The Rehabilitation Center, Camp Bowie, Texas, is designated 
as the place or confinement. · 

6. When copies ot the published order in this case are forwarded 
to this office they should be accompanied by the foregoing opinion and 
this, indorsement. For convenience of reference and to facilitate· 

. \ . 

attaching copies or the published order to the record in this case, 
please place the file number or the record 1n brackets at the end ot 
the publlshed,prder, as tollowss . . · 

(CM 250573). 
~o ·.. • .. 

1 Incl. 
Record of trial. 

Myron c. Cramer, 
Major General, 

The Judge .Advocate General • 

.;9_ 
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WlRDEPARTMENT. (21}AXlft3' Service Forces . . 
- l)l. the O.tfic• ot 1he Judge Advocate General 

· Washington D. c. 

SPJGQ 
CM 250662 

\ 
14 MAR 1944 

UNITED STATES ) l21'H AIMORED nmsroo 

Te . Trial by G.C.M., convened at 
· camp Barkelq, Texas, 16 

Second Lieutenant JOHN J. February 1944. Dismissal. 
MCCARTHY (O-ll78243), . l
493rd. Armored Field Artil ) 
lery Battalion. ) 

/ \ 
. '- - - - - ~-~ - - - - - - - - -

OPINION ot the BOARD OF REVIEW 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates. 

· l. The re cord ot trial in the ·case ot the officer named above has 
been examined by the Board ot Review and the Board submits this, ·1ts 
opinion, to The· Judge Advocate General. · . . 

· · 2. The accused was tried upon the .following Charge and Specifi
cation a 

CHlllGEa. Violation o.t· the 96th Article of' 'MU'. 

Specification a In that second ·Lieutenant John J. Mccarthy', Four 
. Hundred Ninety Third J.rmored Field Artillery Battalion, camp 

Barkeley, Texas, was, at camp Barkeley, Texas, on or about 
,_. , 29 Januarr 1944, drunk and disorderly in -uni.form in a public 

place, to wit, the Artillery Non-c0mmissioned O!ticer1s Club. 
'· . 

He pleaded not guilty to and •s found guilty- of ·the Charge and Specifi
cation. No evidence o! previous convictions was introduced at,the t.rial. 

- He was sentenced to be dis¢ssed the service. The reviewing authority 
approved the sentence and forwarded the record of trial tor action under 
Article of war 48. · · · · 

9. The evidence tor the prosecution, briei'ly' SUllllll8.rizedj is as 
follows:· · · · 

The noncommissioned officers ot the Artillery units of the 12th 
_Armored Division at camp Barkel.8)", Texas, operated what was knO'Wll atf the • 
Noncommissioned Officers Club of the Artillery Canmand (R. 71 13). Mem
bership in the club was restricted to the top three grades ot noncom-

. missioned officers of ·the various Artillery battalions (R. 13, 20). · While 

..... 
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neither the constitution nor by laws, rules or regulations specifical'.cy 
forbade admission of commissioned officers to the club premises (R. 20, 
57) it did. li.."'lit such admission to club members and their guests and it 
was generally understood that commissioned officers were not to be 
admitted except on special occasions and then only on invitation (R. · 11, 
16, 20, 22, 32, 40, 57, 59). 

On the night of 29-30 January 1944 a dance was given by the non
commissioned officers at their club quarters in which club members, their 
wives, sweethearts and buests participated (R. 13). 

On the same night Second Lieutenant Jolm w. J3ecker, 493rd Field" 
Artillery Battalion, and the accused., also a second lieutenant in the 
sa..'lle battalion, were together, at camp Barkeley., from about 2 o •clock p.m. 
until midnight (R. 35). In the evening they had gone to the Field Artil
lery Officers Club where Lieutenant Becker played bridge 1Vhile the ac
cused moved about talking to other members who were present (R. 36). 

From 2 o 1clock p.m. until 9:30 p.m. the two officers had been 
together constantly and neither had any· liquor to drink. After 9 :30 
o 1clock p.m. t.~ey each drank two Bourbon-coca cola highballs while to
get..'1.er but although Lieutenant Becker drank no more he could not say 
whether the accused had done any other drinking as he went about the -
club house (R. 36, 38). The accused had left the club during the evening 
but returned later (R. 36). 

At about a quarter to twelve p.m. the two companions left the of
ficers club together and went to the Noncommissioned Officers Club for the 
purpose of congratulating Sergeant Foster on his approaching marriage (R. 
37). 'When, they arrived at the club house a staf'f sergeant met them at the 
door and informed them that officers were not allowed there and not- -_ 
withstandjng .the mission on which they had come they were told they could 
not enter. Lieutenant Becker testified that he knew., because of two years 
of service in the Army, that officers should not associate with enlisted 
men socially and he did not go into the club house. Sergeant Foster and 
his fiancee then came outside and spoke to Lieutenant Becker, and the ac
cused but before Lieutenant Becker had finished chatting with them the 
accused disappeared (R. 37, 39, 41). -

According to the officer of t.11e day and five sergeants. the accused 
was inside of the N<;>ncommissioned Officers Club on the night in 
question. Staff Sergeant Basel., Headquarters Battery, 494th A.nnored 
Field Artillery Battalion, saw him there on two occasions; first,. when 
the accused came in the main door of' the club house at 9 o•clock, p.m. 
at which t:ilne he was requested to leave, which he did (R. 7); and at 
10 o I clock, when, after a discussion with Sergeants Taylor and Davis 
in the barroom, he was ushered out of the club house by the battalion 
duty officer, (officer of the day) who had been summoned for that purpose 
_(R. 8, 10). 
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Firat Sergeant John W'. Th~pson, 493rd. Azmored Field Artillery 
Battalion, sawaecuaed come in the door of the elub house at 10 o•clock 
p.m. and leave sho~ thereafter. At about Jrtdnignt, however, he saw 
h1m again., this time in the barroom ot the club house, engaged 1n an argu
ment with Lieutenant Chandler (officer of the day) and Sergeant Hand 
(R. 21, 22). -

Master Sergeant Alfred. E. Tyler, Head.quarters Battery., 494th .lrmored 
Field, Artillery Battalion saw the accused at about 10,.30 or 11 o•clock 
p.m. as he entered the .rront· door of the club house With other. officers 

_llho left aa soon aa Sergeant Davis requested them to do so. The accused, 
honver., remained and -.al.ked over to a table aild conversed with Sergeant .,, 
Foster after which he left, going out the front door with Sergeant 
Jones. .lt about l or l:J0 o'clock a.m. he saw the accused in the club 
barroom w1th a group of nonca:mni~sioned officers 'Who were asking him 
to leave. Sergeant Tyler then stepped in and told the accused to .leave 
and to go •through the side door :immediate~, rather than go through the 
club roan -and disturb the guests again•. '.lhe accuaed became argumenta
tive and asked Sergeant.Tyler 1lho gave him authority' to orq,er him out. 
To this the Sergeant replied that he "'wasn•t ordering tha•L1e1,1tenant out• 
bu.t was just •requesting that he leave•. '!he accused .tiria~ told 
Tyler .•sergeant, you have got me tonight, but I•ll get you the first 
thing 'Monday morning•. Therea.tter the ·duty' officer, Lieutenant ~dler., 
and the accused wa:µatd.out of' ~e door. (R. 27-,30). · 

Technical Sergeant Robert E~ Hand, 494rd A.mored Field Arliller,r 
Battalion., went into the barroom of' the club at about l o•clock a.m. and 
found_ the aocused there. Several noncamnissioned officers were, asking 
the accused to leave·and Sergeant.~d, as a member of' the club house 
committee, directly requested lum to do so. By that time the officer 
of the da;r came in and motioned to the accused who then left -vd.th the of-
ficer of' the day (R. lJ, 14). · · · 

By' stipulation it was agreed that Sta!.t Sergeant Jolm Davis., Head
quarters· Battery, 494th Armored Field Artillery- Bat.talion 110Uld, if 
present 1n court., testif;r that he saw the accused twice on the evening :. 
of' 29-,30 January 1944- bet-ween 10 p.m. and 1:,30 a.m. When tha accused · 
first came into the club Sergeant Darts and Sergeant ?&mson, vice
president of' the club requested him to leave_ and Sergeant Jones t.Q.en 
escorted him to the door. About an hour or two later, Sergeant DaTis 
met Lieutenant Becker and the accused coming up the steps to the front 
door. - He spoke to Lieutenant Becker advising him that oti'icers ftre not 
allowed 1n the club house. Lieutenant Becker then asked for Sergeant 
Foster who left the club and went out to speak nth him. Upon returnµig -
inside of the club Sergeant Davis heard a COJDJllotion outside and leaving 
by- the side door he again went around to the front where he found the • 
accu.sed trying.to force open the 1'l'Ollt door while someone was holding 
it on the inside. Thereupon Sergeant Davis and Sergeant Basel went to·get tne 

, officer of'. the d8.y., "lho came to the club houae and then left with the ao-
! ~ed (R. 6; Ex:. :A). · - · . 
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First Lieutenant Albert M. Chandler., 494th Armored Field Artiller., 
Battalion was., on 29 January 1944 dut,y' o:f'.t'icer of the battalion. As 
such he went,upon request., to the noncommissioned o£ficera club at 1:30 a.m. 

•30 January 1944 'Wher'e he .t'ou:wi the accused in the barroom engaged in an 
argument Yd.th a group of noncommissioned officers who were trying to get 
him to leave. When two of the sergeants asked him to escort the accused from 
the club room he "reached through the· group• and asked the accused·to leave 
'With him. When the accused gave no indication of obeying, the officer of 
the day again asked him to leave. Whereupon he went along 111th Lieu-
tenant Chandler, but, as he w..s going through the door he stopped fJld 
insisted upon returning to apologize to the sergeants., saying: •L am 
trying to apologize to these men for 'llhat has been goin& on here. · Ii' the:, 
think they can shit me, they canrt•. At this point two sergeants ap- · 
proaehed and one said: •we aren•t allowed in the 0£.fieers Club, I dontt 
see 'wby' he should be in here•, and then attar more discussion, Lieu- . 
tenant Chandler and the accused,lett .and proceeded to the 0£ficers Club. 

There is considerable difference of opinion :ln the testimony re
garding,the character of the conversations, discussions and arguments 
between the accused and the noncamnissioned officers and as to the 
accused.ts sobriet, at the··t1me. · 

Sta.ff Sergeant Basel stated that the discussions were not loud and he 
had not hea.rd ~1.llg the accused had said while in the club roans. (R. 9, 
10). He could not say •if the man was drinking or not• or whether 
he was intoxicated (R. 81 9). He smelled. no liquor ori his breath but. 
did not think his actions.were normal (R. 10).· 

Fi1,'st Sergeant Thompson also !ailed to hear any of the aceused•s 
conversation because he- was talking in •a moderate voice11 and although 
he could not detect th.a odor of liquor on the accused•s breath he 
9Yould sa:, that he was dr1nld.ng" but not that he ~s drunk (R. 22, 24)• 

Tecbnical. Sergeant. Hand said-•there -.as quite a bit ot con.:f\isicm.• 
and 11ben he asked the accused to leave he refused to do so (R. 15) 8lld 
the .fact that he had come into the club and remained there together with, 
the statement which the accused ma.de to Sergeant· Tylsr to the e!'f'ect that 
•on Monday morning he would .fix h1m11 ma.de him think the accused •had been 
drinking• (R. 16). ' 

Mister Sergeant Tyler testified that the conversation between the 
· , accused and the sergeants 118.s "in moderate tones• {R. 28) and that the:, 

wre not ttagrumentsn but"discussing the situation"• The accused; how
ever, •appeared drunk11 and insisted upon staying in the club (R. 29) and 
spoke in an insolent marmer (R. 32), at one time threatening Sergeant
Ty~er with~ut any provocation (.R. 31). · · · · 

Sta.t.t Sergeant Davis 111as of' the opinion th.at•:the accused had been 
·dnnldng because "had he been entirely .sohrrn, he- did not believe 1the 
wuld have done what he did" (EX. A)•::." · 
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Lieutenant Chandler, however, said that the conversation between 
the accused and the sergeants •was being carried on in a·loud tone of 
voice" {R. 44) and at times the accused seemed belligerent in his at
titude (R. 44). He did not believe the accused was in f'u1l possession 
of his faculties and in the light of the offensive language the accused bad 
used (R. 48) and his "weaving" to and fro as they le.ft the club house (R. 45) 
Lieutenant Chandler was of the opinion that he had been drinking (R. 45, 
48, 49). He had officially reported to the battalion cammallder "that _ 
Lieutenant Mccarthy was acting in a manner unbec~ an of'f'icer in 
the N.c.o. Club and that I was requested to remove lilin_ from there, by 
two noncommissioned officers" (R. 51). · 

Accused was, at the tjJne of the -events in question,· in the unifonn 
of an officer (R. 43). · 

4.- The accused, having been ini'ormed o! his rights, elected to 
, . .r.emain silent (R. 60). _ 

Staff Sergeant Dan Foster·, Battery A, 493rd Armored. field ~ti~ry; 
Battalion, a llitness f'or the defense, testified that he and the girl to 
,man he was to be married llithin a few days were present at the non
commissioned officers club house on the night of 29 January 1944. He, 
his f'ia.ncee and the accused had each resided in McKeesport, Pennsy'l.vania 
and had been acq~in.ted. with one another f'or many years (R. 54, 56). 
During the evening the accused came into the club rooms and congratulated 
him on his approaching mattiage (R.· 54). In his opinion the accused ,ras 
sober when he saw him between 11 and 11:,30 p.m. but he could not say · 
whether he had been drinking or not (R. 55). The accused disappeared 
after co~a:.tulating Sergeant Foster who then went out of' doors to speak 
with Lieuten&nt Becker_ (R. 56). 

' . 

Staff Sergeant llilliam D. · Jones, Medical Detachment, 493rd Armored 
Field Artillery Battalion, ·~stified that he was a member o! the Board ot 
Governors and of' the House Canmittee of' the Noncommissioned Of'ficers 
Cl.uh and that there was no rule to the er.rec\ that officers would not enter 
the club house (R. 57). He had, however, only' recentl.y been-elected to 
the Board o! Governors and was not present when the policy or allowing 
officers to enter the club house ~s discussed (R. 58). He knn of' onlT 
one occasion, excepting the opening night, when an officer had come into 
the club and that -.as on a Saturday night at a dance, prior to the one 
in question. The matter had_ caused discussion at the meeting of the 
Board of Governors and he agreed that the noncamnissioned officers wre 
justified in excluding officers from the club in the future (R. 59). 

captain \11lliam F. Murray, COI!IWlilding Officer of the 493rd. Armored 
· Field Artillery Battalion and individual counsel for the accused, was 

sworn as a witness for the defense. He tendered in evidence ,mat purported 
to be "Lieutenant Mccarthy•s grades on two subjects•. f!'ll9 instrument 
-was admitted as •accused•s Exhibit No. l• (R. 61) but is-not attached to 
the record of' trial as an exhibit for the reason, announced by the Presi
dent, that •on the docu11ent pr;-esented by the defendant, the court 1lill 

• ·., -JI 
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' take judicial notice, that the accused ,ras Instructor in Grenades, and 
that a very satisfactory rating -was given to the Battery in this. He was 
further instructor in Thanpson Sub-1,i:achine Gun, and the Battery received 
.a grade of •Excellent• on that11 (R. 63, 64). Upon cross-examination captain 
Murra7 stated that he saw the accused at about 10:30 p.m. on 29 January 1944. 
He was of the opinion that the accused 11had had a drink. I don I t tnow 
h011' maey. He -was not intoxicated" (R. 62). Accused then reported to 
him that he had gone to the Noncommissioned Officers Club to congratulate 
one o:t his. best .friends who was getting married and that he had been in
sulted. captain l.~ray then 1.nf'ormed him that 11it wouldn•t do aey good to 
go back to apologize" and 1'hile '.t,he advice -was not in the nature of' an 
order he did not think the accused would r.eturn again to the club (R. 63). 

5. · The Specification of the Charge upon which the accused was tried 
· alleges that he. ns drunk and disorderly in uniform, in a public place, · 
to wit, the Artillery Noncommissioned Officers Club at Camp Barkele:r, Texas. ·· 

. -
The elements of' the offense thus charged are that (1) the accused was, 

on the da~ alleged, in the place specified; (2) the locale :was a public 
place; (3) he was in uniform at the time; and (4) wbile there he 1'18s drunk 
and disorderly. 

The evidence clearly shows, and it is no'Where contradicted, that the 
accused was in the Noncommissioned Officers Club of the Artillery command 
at Camp Barkeley, Texas on at- least two and probably more occasions on the 
night of 29-30 January 1944 and that he was in unii.'orm during all of the 
time covered by the testimony in the record of.trial. 

Whether he was or -was not drunk was purely a matter of' 'conjecture 
on the part of those who were called to witness his lack of sobriety as 
no one undertook to describe any distinct, physical evidence from which 
his d:runkeililess could be ini.'erred. ·Only one witness said that his ap
pearance indicated a departure from nonnal. Ueutenant Chandler said 
that in leaving the club house the accused "made a more weaving course 
than ivas normal"• Although an effort was made to elicit testimony as to the 
appearance of the accused•s i.'ace, eyes and clothing and as.to his method 
of' speech, manner of walking and odor of his breath, nothing was shom., 
except that he talked nkind o:f i.'astn. · 

There is direct evidence that. the accused had two bourbon' .md coca
cola highballs in company with Lieutenant Becker after 9 :.30 p.m. on the 
night in question. Whether he.drank any more during his absence from the 
officers club is·not known since the accused remained silent at the trial 
and no other witnesses saw him drink; nor vias it shown how generously the 

·bourbon was mixed with the coca-cola in the libations llhich the two 
officers admitte~ drank together and much could·depend on those pro
portions. It is equally uncertain., because of lack of test:1:mD.Dy on the 
matter, whether the accused was customarily able to drink liquor in-such · 
i.'ashion without showing its effect. In the absence of any plausible ex
planation to the contrary, one 'Who does indulge in drinking intoxicating 
liquor and thereafter conducts himself' in an abnonnal manner must assume 
the consequence of having such abnonnality attributed to the ~ffects of 
liquor. . . 

, - 6 -
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Almost all of the numerous witnesses who saw the accused on the 

night in question agreed that he appeared to have been drink:i.ng. It is 
the rule that, on an issue of drunkenness admissible testimony is not con
.tined to a description of the conduct and demaanor of the accused and the 
testimony of a witness that the accused was drunk or was sober is not 
inadmissible on the ground that it is an expression of opinion (par. 145, 
M.C.M., 1928). , 

It was, therefore, proper for the court to admit, as competent 
evidence, statements of witnesses whi.c;,. expressed merely their con
clusions on the issue of the accused•s sobriety and to weigh them in 
connection with all other testimony in determining the matter. 

It is apparent that thosa who ware of tha opinion that the accused 
had been d.~inldng but who were reluctant to directly testL""y that he 
was, 1n fact drunk, founded their judgment.upon other conduct and de
meanor of his which were possibly more indicative of his condition than 
the appearance of his eyes, face and clothes or the manner of his 
speech and walk.,; Thus, there was a fair consensus that if' he had 
not been drinldllg he 1'0uld not have presum_ed to go, repeatedly and. 
against protests, into a place where he was not welcome and where he 
had no right to be. This, of itself, furnished to them, a reasonable 
and fair inference for their conclusion in the light of all other cir
cumstances. 

However, other facts and circumstances reasonably support the 
inference that the accused was drunk on the night in question. How often 
the accused went into the Noncommissioned Officers Club and the time 
of his trespasses therein cannot be definitely dete:nnined; but regardless 
of the imperfectly coordinated testimony of the many witnesses it seems to. 
be fairly established by direct testimony and logical deductions th.at the 
accused left his companion at the officers club some time bet~een 9:30 p.m. 
and 11:45 p.m. and went to' the Noncommissioned O:fficers Club where he 
was told, after enterillg, that he should leave. After some discussion 
he left and went to his commanding officer complaining about the incident 
and was advised not to return to the club. Disregarding the advice he 
again entered the club house and was again· requested to leave which, after 
some argument he did. Thereafter, in company with Lieutenant Becker he 
went back to the Noncanmissioned Officers Club and, although his com
panion wisely and discreetly remaine~ outside, the accused forcibly 
entered the club through the front.door which was being held against his 
entry by someone on the inside. There, his conduct in the barroom of the 
club 'While surrounded by a group of noncommissioned officers 'Who were re
monstrating with him and urging him to leave, became so belligerent, 
argtWentative and.threatening that the officer of the day was S'Wllllloned 

·and the accused was escorted from,tlie club. This incident sufficiently 
impressed the officer of the day to cause h:bn to report it to his com
mand1og officer as conduct unbeconrl,ng a.u officer. 

This course of conduct was not only disorderly but evidenced 
.abnormal behavior on the i:art or an officer !'roe. which witnes~es had 
both the right and reason to believe that he was under the influence of 
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intald.canta. Dnmkennass ·has, 'been defined as azq- intoxication which . 
is sufficient sensibly to impair the rational and Ml exercise o! th9 
nnatal: and phy-sical faculties {par. 145, MC.)(1 1928). It cannot be 
said that the court failed to proper~ wai&h the evidence on the issue 
o.t drunkenness. '.the record is sufficient to support th• finding that . 
ac~used was, on the occasion, drunk as alleged. 

'While the drunkenness of the accused. was not, ot itself, flagrant 
or disgusting, it did undoubtedly incite the accused to the commission 
o! disorderly acts in a pul:>lic place to the pNjudice of good order . 

. and Jlilltar,- discipline. ' , , 

6. ~cord.a of the ·war .Department disclose that the accused WU 

'born in McKeesport, Pemasy'l"t'ania and is now Z'/ ;years of age. Nothing 
is shown. of his basic educatidii 'but the appointment Transmittal Sheet 

·gins his education and grade as •:31'. He was inducted on 16 Februar;r · 
1942. Upon completion of the prescribed course 1n the Field Artiller., 
School, Fort Sill, Oklah011&, he was commissioned a second lieutenant, 
Field .Artiller.r, J;rmy' ot the United .States on 25 Februa17 1943 and iras 
assigned to the 12th .Armored Division at Camp Campbell~ Kentuck;y•. He 
is aarried. · · 

7. '.the eourt was legal.ly constituted. No errors injuriously 
. affecting the substantial rights of the accused nre cO!llllitted duriac 
·-the trial. In the opinion ot the Board.·of ~new the record ot trial 
is legal.ly' sufficient to support the findings o:t guilty and the sen
tence and to warrant, confirmation thereof. Dismissal is authorized 
upon c011."fict1on ot a 'Yiolation of jrticle of War 96. . 

JI~. Judge AdToc&ta•. 

( on leave..) • Judge 1dTocate. · 

~~ •. Judge ~ta. . . 

http:legal.ly
http:legal.ly


(29) 

.· lst Ind. 

war Dapartment, J.~.G.O~, · .11 APR,1944, - To the Secretary ot war. 

l •. Berni.th transmitted tor th& action ot the President are 
the record. ot trial. ancl the opinion o! the Boa.rd. of Renew in the 
case ot Second Lieutenant John J. llc_Cartey" (0-1178243)., 493rd 
.u,aored Field Artille17 Battalion. 

2. I coDCur 1a the •p1ilion o! the Board ~ Renew that the 
record·or trial is leg~ suf'ficient to supp'ort·the .t'indings and 
the sentence and to warrant confirmation thereo!. I recalmend that 
the se~tence be confirmed but that it be cOlml.uted to a repri:mand and 
that as thua aoq.i.!ied the sentence be carried into. execution•. 

3. Inclosed ·are a dra!t cf a letter·.ror :,our signature, trans~ 
m:itting the record to the President !or. his action, and a form ·ot 
ExecutiTe action designed to c1rr7 into effect the recommendation 
hereinabove ma.de, should such action meet with approval. 

~~~a-_-. '-"-. 

Myron.C. Cramer, 
Uajor Geaeral., 

The Judge Advocate General. 

3 Incls~ 
Incl. 1 - Record o! trial. 
Incl. 2 - Dft. ltr. for sig. S/w. 
Incl. J - Form of action. 

(Sentence confirmed tut commuted to reprimand. G_.C.M.O. 253, 
JO May 1944) 
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WAR DEPARTMENT 
. Army- Service Forces 

· In the Office o! The Judge Advocate General 
Washington, D. c. (31) 

SPJGV 
.CM 250668 5 MAY 1944_ 

UNITED ST.A.TES ) SAN FRANCISCO PORT OF EMBARKATION 
) 

T. ) Trial 'b7 G.C.M., convened at 
) Camp Stoneman, california, 4 

Privates GENE M. KISTLER ) February 1944. Each: Dishon
(39ll0?69), Casual Detach- ) orable discharge and confine
ment, Camp Stoneman, Cali- ) ment for !ive (5) years. 
f'ornia, and VERNON B. ) D:!sciplinary Barracks. 
HIBNER (39127346), 205th )
Hospital Ship Complement, ) 
Camp Stoneman, California. ) 

OPINION of the BOARD OF REVmf 
T~., KIDNER and HARHOOD., Judge Advocates 

1. The record of trial in the case of ·the soldiers named above. 
has been examined in the Office of The Judge Advocate General and there 
found legally sufficient to.sustain the sentence as to accused Private 
Gene M. Kistler, but legally insufficient to sustain the findings and 
sentence as to accused Private Vernon B. Hibner~ The record has now 
been examined by- the Board of' Review and the Board submits this., its 
opinion., to The Judge Advoca~e General. · , 

2. Accused were tried upon a single Charge and Specification as 
follows a · 

. CHARGE: Violation of the 96th Article of War. 

Specification: In that Private Gene M. Kistler, 
Casual Detachment, Camp Stoneman, California, 
did in. conjunction with Private Vernon B • 
.Hibner, 205th Hospital Ship Complement, Camp 
Stoneman, Cali.t'ornia., at Oakland., California, , 
on or about 12 October 1943, wrongfully take 
and use without consent of the owner., a certain 
automobile; to wit, a Ford convertible coupe, 
Model 1942, property or Gerald G. Gill, Oakland, 
California., of a value of more than fi!ty 
($50.00) Dollars•. 

.. ,/llf - • . 

Each accused pleaded guilty to and was fo,md guilty or the Charge and 
its Specification. No evidence of previous convictions was introduced.· 
Each accused was sentenced to be dishonorably discharged the service., 
to forfeit all pay and allowances due or to become due., and to be 



(32), 

confined at hard labor for five years. The revienng authority ap
proved the sentences., ordered their execution and designated the 
United State=, Disciplinary Barracks., Fort Leavemrorth., Kansas, as the place 
of confinement. · The proceedings were published in General Court-Martial · 
Orders No. 9, dated 19 February 1944, Headquarters San Francisco Port 
of. Dnbarkation, Fort. Mason, Cal11'omia. · 

3. The evidence for the prosecution shOW"s that Second Lieutenant 
Joseph L. Judson, M.A.c., the investigating officer, intervil31red both 
accused on 25 January 1944. After ful.ly' explaining to each accused his 
right to make or refrain from making a statement with reference to the 
alleged offense, he took sworn statements from them llhich were received 
in evidence without objection as Elchibits A and B. The, statements· . 
recited that the two accused arrived in San Francisco, pal.ii'ornia, early 
in the evening of ll October 1943, and missed the bus back to camp . 
Stoneman that night. They tried to hitchhike back to camp Stoneman, 
but were unsuccessful. After the lapse of several hours, '\hey went over 

. to Oakland, Cal11'ornia, where they-were equally unsuccessful. They then 
decided to return to camp at any cost, and proceeded to look -for a car.· 
Locating a car,. belonging to Dr. Gerald G. Gill, in an apartment garage 
at 400 Perkins Street, Oakland, Cal11'ornia, accused took it and returned 
to Camp Stoneman, accu~ed Kistler doing the drivipg•. The keys were in 
the car at the time they took it and it also contained a doctor's medi- _ · 
cal ·bag. They parke_d the car in Sec_tion F on the post, and that even~ 
ing, 12 October 1943,' they drove the same car back to San Francisco, but 
before reaching the c1ty they secured some license plates from an abandoned 
ear on a wrecking lot in the suburbs of Beneeia., California. They installed 
these old plates on Dr. Gill's car and threw his plates away. Accused 
drove, around San Francisco until early morning of 13 .October, when they. 
entered a garage at 2121 Broadway, and were there arrested by- San Fran
cisco police .at about five o 1clock the same morning.· It was established 
by stipulation between accused, their co1msel and the trial judge ad
vocate, that the car 11rongf'ul.ly taken by accused was . a 1942 Ford converti
ble coupe owned by Dr. Gerald G. Gill., Oakland., Calii'ornia, and of the 
value of $1000 at the time of the taking. 

4. The defense offered no evidence and each accused, having been 
• !~ advised of his rights, elected to remain silent. 

. 5•. The evidence coupled with the plea of guilty, fully sustains 
the findings of gullty_and the sentence as to accused Kistler. 

6. The only question of law involved in the subject case is whether 
or not accused Hibner is charged in the Specification nth committing 
any offense. Eliminating from the Speeifie~tion certain descriptive 
words., it would read as followsa · · 
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•***Private Gene M. Kistler***, did, in conjunction 
with Private Vernon B. Hibner ***wrongfully take and 

_use without consent of the ov.ner, a certain automobile; 
to wit~ a Ford convertible coupe, Model 1942, property 
of Gerald G. Gill, Oaklana, California, of a value ot 
more than fifty ($50.00) Dollars.• · , 

The charging part or words of action in the present Specification . 
are•*** did take and use•. It is accused Kistler who is specifically 
cormected with this verb.phrase, and not Hibner. •Kistler*** did 
***take and use•. The prepositional phrase •in conjunction with 
Private Vernon B. Hibner- is descriptive only. It describes with 'Whan 

· Kistler was as,sociated in the commission of the ,vrongful taking and 
using. The meaning of the Specification becomes obvious and has 
but one interpretation, viza 

Kistler, while associated with Hibner, did * * * take 
and use*** a certain automobile, etc.· 

There is, therefore, no allegation that accused Hibner conmd.tted 
a:rry offense. The Specification violates the fundamental principle of 
pleading that "an indictment, information or complaint must be positive 
in respect to the charge that the person accused committed the crime 
which renders him amenable to the charge and must directly and positively 

· allege every £act necessary to constitute the. crime * * *"· (CM ETO 
882, Biondi and }Vhite citing 31 C.J., sec. 179, p. 659). 

•The allegation of the indictment or information must 
be direct and certain as to the person charged***" 
(31 C.J., sec. 2261 p. 689). 

Accused Hibner was brought to trial upon a Specification which was 
fatally defective as to·him. Such defect was not waived by his plea of 
guilty to the general issue., nor by his failure to raise the question 
during trial. It was an organic detect which nullified the whole pros
ecution against Hibner. It may be considered by the Board of Review 
upon appellate review (CM ETO 8821 Biondi and White; CM 201710., Reynolds; 
M.C.M.,' 19281 par. 126£). 

The error in the Specification as against Hibner is not a defective 
statement of facts constituting an offense., but the Specification itself 
is devoid of any charging words alleging an offense against accused Hibner. 
As a consequence, the defect is not wi'thin the purview of the curative 
statute (A.w. 37).,· and is fatal to these proceedings against Hibner. 

7. Accused Kistler was 25 years., 11 months o~ age at the time of 
the commission of the offense. He was inducted on 21 October 1942 for 
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the duration of the war plus six months. Accu.&ed Hibner was 22 years 
o! age at the time the of!ensij was committed. He wa.s inducted on lJ 
March 194.'.3 rar the duration o! the war plus six 1nonths. • . · 

~ . . . 

8. The record of trial.1 hasbeen examined in the Military Justice 
Division or 1'he Ju.dge Advocate General's O!!ice and there round legally
suf!icient to support the sentence as to accused Private.Gene M. Kistler. 
It is now be!ore the Board or Review £or consideration solely as to 
accused Private Vernon. B. Hibner'!- · 

. , , . '. 

· 9. The court was leg~ constituf.ed., but as to- accused Hibner., 
was without jurisdiction or ·either the person or the offense. ~e
Board or Review 1~ of the opinion that. the ·.record o! trial is legally 
insutticient to support the findings or guilty and the sentence as to 

- accused Private Vernon B. Hibner. 

e Advocate 

Judge Advocate 

- 4 ~· 
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let Im. 

War Department, J.,A.G.o., lS MAY 1944 - T~ the Secretar,- ot War. 

1. Herew1th tr&ll8mitted tor ;your action under .Article ot War · ' 
50,-, as ·uended b7 the act ot 20 J.upat 1937 (50 Stat. 724; 10 u.s.e. 
1522), is the record or tr1a1·1n 'J;he case or Privates Gene M. Xiatler 

· (39ll07E$), Casual Detachment, and Vernon B. Hibner (39127346), 205th 
Hospital Ship Complement, both ot Camp Stoneman, California. 

2. I concur ,in the opinion ot the Board ot ReTin, and tor the 
. reasons therein stated recommend that the findings and aentence aa to 

PriTate Vernon B. Hibner be vacated and all rights, priTilegea and · 
property ot which said accused Private Vernon B. Hibner baa been depriTed 
b;r Tirtue ot said sentence be restored, · ' 

3. Inclosed is a .f'ora ot action designed to C&r"f7 into ettect 
the recommendation hereinabove made,. a~ould it meet with )"Our approval. 

-~ Q.. -~•:·-o~ 
Jf;yron. c. Cramer, 
•3or. General, . 

2 Inola•. The Jadge J.dTOcate General. 
Incl.l•Record o.f' trial. I 

Inol.2-Form ot action. 

(Findings and sentence vacated as to Private Hibner by order of the· 
Under Secretary of War. G.C.M.O. 235, 29 May 1944) , ' 
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' WAR DEPAR'l'KEN? 
Army Service Forces · · 

In the Office or The Judge Advocate General 
Washington, D.·c. (37) 

SPJGV 
CM 250772 18 APR 1944 

.ARMY ilR FORC~ 
·. CENTRAL.. TECHNICAL TRAINING CWMAND 

v. 

U NI T E.D S TA TES 

· 1'rial by' G.C.M., convened· at 
St. ·Louis· (8), Missouri, 12 
February- 1944. Dismissal and 
total forfeitures. 

OPINION of the BOlRD OF. RF."VIEW 
TAPPI, KIDNER and HARWOOD, Judge Advocates 

1. The Board ~:t Review has AXam1nen the record or trial in the 
case of the officer named above and submits this, its opinion, to The 

- Judge Advocate General. 
• I '; t o • 

2. Accused was tried upon the following Charge and Specificatiorui: 

CHA.RGE1 Violation or the 96th Article or lfar. 

Specification 1: ..· (Finding of' gullt;y disappi-oved by'. the 
·. · · reviewing authori1;:y). ' _ 

Specification 21 In that 2nd Lt. \i1Jl1am Ferguson Greene.my-er~ 
· Air Corps, did, at Scott Field, Illinois, on or about 
· 10 December 1943, with intent to detra.ud wron~ and· 
. unlawf'ul.l.y- make and utter to the Officers' Club Mess, 
~cott Field, Illinois, a certain check in1words and figures . 

. as follows, to wit: ' . ' ' ' . . .. 

, 1San Antonio,. Texas · 12-10 1943 No. ___:_ . 
30-65 

. NA.TIONAL B1NX OF FORT SAM HOUSTON 
At San Antonio · . 

Pay- To The 
Order or Scott Field Officers'· Club 

Forty- Eight & 25/100 Dollars 

/s/ William F. Greenamyer . 
: 2nd Lt• .a:.c. t . 

, : and b7 means thereof did fraudulently- obtain from the said 
·" Officers' Club ldess f'ort;y-eight dollars and twen~-:five 
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. . . ~~ 

cents ($48.25Y in United States currency, then well 
k.z1_owing that he did not have and·not intending that 
lie should have sufficient funds in the National Bank 
ot Fort Sam Howston at San Antonio, Texas, £or the 

· payment ot said c~ck. 

Specification 31 _ (Finding ot guilty disapproved by the 
reviewing authority-). , . 

Specification 4s (Finding ot guilty disapproved by the 
.,, · re~iewiil.g authority). , 

Specif'ication 5: Same form as Specification 2, but alleging 
check dated 21 December 191J, payable to the order of 
Belleville Hotel, made and uttered to the Belleville 
Hotel, Belleville, Illinois, and fraudulently obtaining 
thereby_$20 in cash. · 

Specification 6: Same form as Specification _2, but alleging 
check dated 22 December 191J, payable to the order of' 
Belleville Hotel, made and uttered to the Belleville 
Hotel, Belleville, Illinois, and fraudulently obtaining 
thereby $10 in cash. · 

,Specification 7: (Finding of guilty disapproved by the 
reviewing authority). 

Specif'ication 8: (Finding of guilty disapproved by the 
reviewing authority}. · 

Specification 9: (Finding of guilty disapproved.by the 
reviewing authority). 

Specification 10: Same form as Specification, 2, but alleging 
check dated 20 December 1943, payable to the order of 
Stewart's, made and uttered to Stewart Apparel, Inc., 
St. ·touis, Missouri, and fraudulently obtaining thereby 
$65.45 in merchandise. · 

Specification 11: Same form as Specification 2, but alleging 
check dated 10 January.194'3, payable to the order of 
Diehl's, made and uttered to Diehl's Jewelry Store, . 
Belleville, Illinois, ~nd fraudulently obtaining thereby 
$25 in cash and merchandise. · ' 

He pleaded not guilty to and was found guilty of the Charge and all Specifi
cations. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service, to forfeit all: pay and allowances 
due or to become due, and to be confined at hard labor for two and one-half' 
years. The reviewing iuthority disapproved the findings of guilty of 

. . 
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•Specifications 1, 3, 4, 7, 8 and 9 of the Charge, approved only so much 

0£ the find;ngs of guilty of Specification 2 of the Charge as involves a 
finding of guilty of fraudulently obtaining, in the·manner alleged, the 
sum or $25 and approved only so much of the findings of guilty of Specifi
cation 10 of the Charge as involves a finding of guilty of fraudulently . 
obtaining, in the manner alleged, merchandise of some value, not in excess 
of $20. The reviewing authority approved the sentence but remitted the 
confinement imposed and forwarded the reco~ of trial for action under 
Article of War 48. . · · . · .,, 

·3. The evidence for the prosecution in support or Specifications 2, 
5, 6 and 10 shows that.the accused and his wife, ~uth c. Greenamyer, had a 
joint bank account in the National Bank of Fort Sam Houston, San Antonio, 
Texas. The balance in the account was 25 cents on 5 December 1943. On 
6 December 1943 a deposit of $75 was made in the account and on the same 
day there were two withdra\vals from the account of $50 and $24 respectively 
(the .record does not disclose whether accused or his wife made such with
drawals), leaving a balance of $1.25. On 7 December 1943 the balance in 

·· · the account was 75 cents; on 9 December 1943 the balance was 25 cents; and 
on 14 December 1943 the account was overdrawn. No further deposits were 
made and the account remained overdrawn continuously to 5 January- 1944 
(R. 25; Pros. Ex. 6). · 

On 6 December 1943, the day when the account in the National Bank' 
of Fort Sam Houston, San Antonio, Texas had a balance of $1.25 as of the 
close of business, the accused issued two checks against the account in 

- the aJ)lOunts of $15 and ~20 respectively, which, When put through for. col
lection, ~ere returned unpaid _by the bank because of insufficient funds 
in accused's account. -On 10 December 1943 accused issued a check for $50 
against the account which, similarly; was not paid (R. 10, 17; Pros. Exs. 
1, 2). The cashing of these three checks was laid as offenses in Specifi
cations 1, 9 and 4 respectively of the Charge. Findings of guilty of 
these Specifications were disapproved by the reviewing authority but the 
evidence in connection therewith is set forth as it is material to an 
explanation -of the other offenses of which accused was found guilty. 

· . . . In support of Specification 2, the evidence shows that on 
10 December 1943 the accused presented a check (Pros. Ex. B) drawn on the 
National Bank of Fort Sam Houston for $48.25 to Mrs. Anne Patterson, an 
employee of the Officers' Club, Scott Field, Illinois. She applied , 
$23.25 thereof in ··payment of the accused's account with the Officers' Club 
and gave the accused $25 in cash for the balance of the check. The accused 
signed the check as maker in the presence of Mrs. Patterson. The check 
was deposited and returned unpaid b7 the bank beca~se of insufficient funds 
in accused I s account (R. 12, 15, 16). · . . 

In support of Specificati~hs 5 and·6, the evid~nce shows that on 
21 and 22 December 1943 the accused presented two checks, each bearing his 
name as maker (Pros. Exs. G, H), dra~n on the National Ban.~ of Fort Sam · 
Houston . for $20 and $10 respectively, to A. r,:. Fowler, manager of the . . 
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. . 
Belleville Hotel, Belleville, Illinois, who gave the accused cash in 
exchangein the amounts or $20 and $10 respectively from funds or the 
hotel. The checks were deposited and.returned unpaid by the _bank because 
of insufficient funds in accused's account {R. 23, 24; Pros. Exs. J, 4).

j . . 

In support or Specification 10, the evidence shows that on 
20 December 1943 the accused presEnted a check bearing his name as 11aker 
(Pros. Ex. J) drawn on the National Bank,of Fort Sam Houston for $65.45 
to .Addison Olian, President or Stewart's Apparel Incorporated, in payment 
of a ladies' coat which was then delivered to the accused. There was no 
testimony as to the value of the coat. The check was deposited and.returned 
unpaid by the bank because or insufficient funds in accused's account {R. 24; 

. Pros. Ex. 4). · · . · 

With respect to Specification 11, the accused and his wire, Ruth 
c. Greenamyer, also had a joint account in the Bank of Auburn, Auburn, 
Alabama. However, there were no funds-to the credit of accused in this · 
account from 22 ·November 1943 to 5 February 1944 {R. 25; Pros. Ex. 7). The 
evidence shows that On 10 January 1944 the accused presented a check bearing· 
his name as maker {Pros. Ex. K) drawn on the Bank of Auburn, Auburn, Alabama 
for i25 to A. P. Diehl, owner of Diehl Jewel_ry Store, Belleville, IJ.+inois 
and, in exchange there£or the accused was given $10.98 in cash and merchandise 
of the value of $14.02. The check was deposited and returned unpaid by the 
bank because of insufficient funds in accused's account {R. 25; Pros. Ex. 5). 

4. The evidence for the defense consisted of the testimony of Major 
Walter Briehl, Medical Corps, Chief or Neuropsychiatric Section, Station· 
Hospital, Scott Field, Illinois, and an unsworn sta:tementof the accused. 
Major Briehl testified he had the accused under observation from 24 January 

- 1944 and· that, "Following· psychiatric examination of the accused, I arrived 
at the following diagnosis without psychosis, acute emotional upset" (R. 28). 
In explanation of this diagnosis -the witness testified that "without psychosis" 
indicates 11 the -individual can distinguish right from wrong and knows·the 
nature and consequences.of his acts. Acute emotional upset is a constitutional 
reaction where for a p~riod of time an individual is·under the stress ·of some 
problem or difficulty, and he will behave in a manner which is not the ordinary 
everyday _behavior of the individual" (R. 28, 29). The witness further stated 
that he believed that the accused's domestic proble~s and his worry about 
balancing the family budget inasmuch as he had one child and his wife -was 
expecting another weighed upon the mind of accused and influenced his behavior 
so that- he did not use his best judgment and common sense "for the time being" 
(R. 29). ,The_witness expressed his opinion that the prognosis for the accused 
w!s favorable and that he would be able to carry on-his duties as an officer 

. (R. 31), The acute emotional upset commenced clinically about l October 1943 
but had ended by the date of trial of the accused (R. ;2, 33). , 

,. 
The accused's unsworn statement is substantially as follows; He 

was born on a ranch in Texas on 8 June 1922. As a, member of the National 
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Guard he was ordered into Federal service on 25 November 1940. He was 
married on 17 April 1941. About 1 November 1943 ·his wif'e went home· 
(place not designated} because she was pregnant. Shortly therearter 
the accused obtained a leave or absence, visited his wif'e and discovered 
she. wished a divorce. She finally agreed to wait until after the birth, 
or the expected child. Accused's domestic disturbances were caused by 
the fact that he could not support his wife in the same manner as her 
two sisters were being· supported by their husbands who were not in the 
service. ·When the accused returned rrom leave he commenced to drink 
heavily. On 'Z'/ or 28 December 1943 the accused was given a leave of 
absence and "intended to~ home and give my wife he~ divorce and 
straighten out my debts" {R. 'Z'/}. Their difrerences were patched up and 
the accused returned to duty•. On 8 January 1944 he talked tor friend in 
San Antonio who.owed accused $110,and this friend promised to deposit 
that amount or money in the Bank of Auburn the next day by telegraph ·. · 
money order. The accused· later found out the deposit was not made (R. 36, 
37). . · · - . . . 

- A copy or the accused's classirication card, W.D.,A.G.o. Form 
No •. 66-1, was admitteq. in '8Vidence (Der. Ex. l). It showed that the ac
cused received a rating or vecy satisfactory ror his work as instructor 

., 

at Gunter Field and Tuskegee, Alabama. 

A stipulation with respect to the testimony or the.accused's ,rife, 
Ruth C. Greena.myer, was admitted in evidence wherein it was stated that she.·· 
separated rrom her husband on 1 November 1943 ·and informed him she was 
going to get a divorce; that thereafter, on 2 January 1944, she and the 
accused errected a reconciliation. Their second child was born l February. 
19'44t the first having been born 15 July 1942 (Der. Ex. 3). · · 

: . . . . 

5. Specifications 2, 5, 6 and 10 allege that the accused, in violation 
or the 96th Article or War, did, with intent to defraud, wrong!ully and unlaw
rully make and utter various checks on the National Bank of' Fort Sam Houston, 
San Antonio, Texas, and did thereby rraudulently obtain various· sums or money, 
knowing he did not have and not intending that he should have sufficient funds 
in that bank £or the payment of' the checks. Specification 11 or the Charge 
alleges a check similarly drawn on the Bank of Auburn, Auburn, Alabama. A 
deposit or $75 was made on 6 December 1943 in the National Bank or Fort Sam 
Houston but on the same day there were two withdrawals of $50 and $24 fi-011 
that account, leaving a balance of' $1.25. As,ai'orestated, the evidence does 
not disclose whether accused o~ his wife made these withdrawals. On _ 
7 December 1943 the balance in the account was 75 cents; on 9 December 1943 
it had been reduced to 25 cents; and on 14 December 1943 the account was 
overdrawn and it so remained thereafter. 

Competent evidence ofrered in support of Specification 2 shows that 
on 10 December 194.3 the accused made and presented a check drawn ori the 
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National Bank of Fort Sam Houston 1n the amount of' $48.25 to the 0f'fice~s 1 

Club, Scott Field, Illinois,,receiving $25 1n cash and leaving the balance 
ot $23.25 applied on ·his account with the club. Thia transaction occurred 
subsequent to the cashing by- the accused of three checks on this account, 
two on 6 December 1943 and one on 10 December 1943,:-1n the respective · 

·amounts of' $15, $20 and $50 (seep. 3, supra). On 6 December as stated 
above, a check for $50 and one ror,$24 issued by- either accused or his 
wif'e, had cleared the account, reducing it to-$1.25. From an examination 
or the amounts and the dates~ it appears·that the three checks for $15, $20 
and i50 issued by accused were in addition to the two checks for $50 and $24 
which had cleared· the account and reduced it to $1.25. It is thus apparent 
that the check alleged in Specification 2 was uttered at a time when the 
accused knew, or was chargeable with knowing f'rom his own transactions, that 
his account had insufficientf'unds to pay- it (CK 202601, Sperti). The proof' 
supports the finding or guilty or this Specification as approved by the 
reviewing authority that the accused fraudulently obtained_ in the manner 
alleged the _sµm of' $25. · 

Competent evidence supports the allegations of' Specifications 
5 and 6. On 2l and 22 December 1943 the accused presented two checks 
drawn on the National. Bank of Fort Sam Houston, in the amounts of' $20 and 
$16 respectively, to A. M. Fowler; manager of the Belleville Hotel,, receiving 
th~refor $20 and $10 in cash • .These checks bore the name of the accused as· 
maker and were uttered by him. In addition,· the court had before it the 
check covered 1n Specification 2 which had been identified as made by the 

_ accused and which, accordingly-, co'Qld properly be used by the court to . 
compare with these two checks to deternine if they bore the signature of 
the accused (Winthrop's Military- Law and Precedents, 2d Ed., p. 370). 
These checks were issued by the accused some fifteen days after his account 
had been reduced to a balance of' $1.25. The conclusions set forth with 
respect to _Specification 2 are likewise applicable here. 

In support of Specification 10, competent evidence shows that 
on 20 December 1943 the accused presented a check-drawn.on-the National 
Bank of Fort Sam Houston, 1n the amount or $65.45, to Addison 0lian, 
President of Stewart's Apparel Incorporated, in_payment .or a ladies' coat 
delivered. to the accused at that time•. Again, the accused I s a_ccount had 
insufficient funds to pay this check, and indeed, f'or some fourteen _days 
prior to 20 December, had not had in excess or $1.25 therein. The check 
bore the name of the accused as maker and was presented b;r him in payment 
for the coat. The conclusions set forth with respect to Specification 2 
are likewise applicable here. There was no proof offered ·as to the value 
of the ladies' coat. However, the proof is sufficient to establish that 
the property obtained by- the accused is of some value not in excess of'-$20 

, (Bull. JAG, January 1943, sec. 451 (42)). ' 

Competent evidence offered in support of Specii'ication ll ·shows 
that although the accused and his wife had a joint account in the Bank of 
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Auburn, Auburn, Alabama, there were no funds to the credit ot accused's 
account for the period from 22 November 1943 to 5 February- 1944. On 
10 January 1944, the accused presented a check drawn on this bank, in 
the amount of $25 to A. P. Diehl of Diehl Jewelry- Store which was returned 
by the bank unpaid. It is apparent that accused knew he had insufficient 
funds to cover this check. ·· The intent to defraud may be inferred from 
such_ circumstances (CM 2026ol, Sperti). : · · 

During the time accused committed the above offenses he was 
under an emotional strain and was drinking, but there is no showing that 
his condition was such as to make hin'l incapable of formulating the neces
sary intent to defraud. Such factors can only be considered in this case· 
as extenuating circumstances. · · 

6. Eight of the nine members of the court which tried accused joined 
in a plea for clemency for the accused, recommending that the reviewing authority 
remit so much of the sentence as exceeded dismissal from the service, for
feiture of all pay and allowances due or to become due, and confinement at 
hard labor for a per).od of one year. The reviewing authority remitted the 
entire period of confinement, approving the sentence of dismissal from the 
service and the total forfeitures (page 3, supra}. There is also attache~ 
to the record a plea for.~lemency signed by the defense counsel and assistant 
defense counsel which requests some ·punishment other than dismissal, assigning 
as reasons therefor the accused's age of 21 7/12 years, -his good mil!~ and 
civil record, the opinion of the psychiatrist that the offenses were committed 
during an acute emotional episode of temporacy.nature, the expenditv-re of 
money by the Government in training accused and his qualifications as a 
flying officer. Testimonials to accused's gooq character submitted by five 
residents of San Antonio, Texas, accused's home town, and by his father, ·are 
also attached to the record, together with·a letter of H. W. Birdsong, Jr., 
of A.thens, Georgia, U.S. Army Civilian Flight Instructor, in which Mr. Birdsong 
states that accused's judgment, coordination and ability as a pilotwere well· 
above the average. 

7. The accused is about 22 years of age. He joined the 36th Division, 
· 141st Infantry- of the National Guard in 1938 or 1939 and as a member thereof 
was ordered into Federal service~on 25 November 1940. He served as a~ en
listed man until Z9 A.pr;il 1943, when upon completion of the,prescribed, 
training at the Army Air Forces Advanced Training School, Marianna, Florida, 
he was commissioned second lieutenant, Air Corps, in the Anrry of the United 
States. 

8. The court was legally constituted and had jurisdiction or the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion of' 
the Boa~'d of Review the record of trial is legally sufficient to support 
the findings of guilty ~d the sentence as approv~d by the reviewing ~uthority 

'· 
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and to warrant confirmati'on of the sentence, Di~mi~sal is authorized. 
upon conviction or a violation of Article. or War 96, · 
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War Department, J.A.a.o., · 
, · ~ MAY 194A 

' - To the Secretary- ot War. 
. · . · 

1. Herewith transmitted ror tHe aotiou ot the President are: 
the record ot trial aJld the opW.on ot the Board ot Review in the / · · · 
oaae ot Second Lieutenant Williall F. Oree~r (0-801853), .l1r Corpe. 

· 2. I concur 1n the opinion Gt th.e Board ot Revin that the 
record or trial is legall.)r eutticien.t to support the ti.Ddingll ot 
guilt:, and the sentenoe as apprOTed b;r the ravining authorit7 and 
to warrant contirmation ot the sentence. I recoaend that the 
Hntence as approvid bjr the revining authorit,' be confirmed but 
that the torteitures imposed be reaitted and·that the sentence u 
thus aoditied be carried into execution. · 

3. lnolosed are a ciraf't ot a letter tor 70ur aign&tUN, tram• 
llitting the record to the President for his action, and a torm ot 
Executive action deligned to ourr 1D.to etteot· the. foregoing reooa
ae:adatioa, should euoh actioa meet ~1th approval. 

-~-- () -- ~ ~- ~~,....,-..,_.__ ---.......
' 

Jfyron c. Craur, 
lrajor General, · 

3 hola. The. Judge .ldTocate General. 
Inol.1-Becord ot trial. 
Incl.2-D.tt. ltr. tor 

aig. Seo. ot War. 
Incl.3-Fora ot action. 

(Sentence a~ approved by reviewing.authority confirmed but 
forfei 'hires remitted. G.C.M.O. 376, 18 Jul 1944) 

--- . 
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WAR DEPARTMENl' 
Anny Service Forces 

In the Office .or The Judge Advocate General 
Washington,D.c. . (4?) 

2 8 APR 19'4 

SPJGH 
CM 250787 

U N I T E D S T A. T E S ) HAWAIIAN DEP.lRTMENT 
) 

Te ) Trial by G.C.l!., convened at 
) APO 958, 4 JanuaI7 1944. 

Captain JOOEPH M. EYEN ) Dismissal. 
(0-329967), Infantry. ) 

OPINION o:t the BOARD CF REVIEW 
DRIVFR, O'CONNOR and LO'lTERHOO, Judge Advocates. · 

1. 'l'he Board of Review has examined the record o:t trial in the case 
of 'the officer named ~bove and submits this, its opinion, to The Judge 
Advocate General. · 

2. The accused was trl:-ed upon the· following Charge and Specifications a 

CHARGE1 Violation of the 95th Article of War. 

Specification 11 In that Captain Joseph M. Eyen, Amy of the 
United States, did, at ,Ap0 914, on or about June 1943, with 
intent to defraud, wrongfully. and unlawfully make and utter 
to Post Exchange 914-l, Ap() 914, a cerlain check in words and 
figures as follows, to wita 

Schofield Barracks, T.H., Jmie 1943 No. 
59-125 Bishop National Bank oT"B'aiaii 59-'ff.r 

at Honolulu 
Schofield Barracks Branch 

Pay to the • 
order o! Post Excha e 914-1 $200.00 

Two Hiuxlred & no 100 - - - - - - - - - - - - - - .i. Dollars 
Joseph • en, ap. nt. 

and by means thereof',' did fraudulently obt~ from Post Exchange 
914-1, .APO 914, $200.00, he, the said Captain Joseph M. F,Jen, 
then well knoll':ing that he did not have and not intending that he 
should have, sufficient funds in the Bis~op National Bank ot 

·Hawaii, Schofield Barracks Branch, or aey other branch of said 
bank, for the payment or said check. 

Specification 21 Simlar to Specification lJ but alleging ·check · 
dated 11 June 1943, in the sum ·or i400, made and uttered to . 
the same payee, and the.fraudulent obtaining of $400. 



{48). 

Specification 3: . Similar to Specification lJ but alleging check . · 
dated 23 Kq_ 1943, iii the sum of $700, made and uttered .to . 
the same pqee, and the fraudulent obtai_ning -of 1700. 

' 
Specification 4: Similar to Speci!icdion lJ but alJe g1ng check 

· dated 19 May 1943, in the sum of $200, ·made·_ and uttered to 
the same payee, am the fraudulent obtaining _of' $200. 

He pleaded not guilt7 to am was f'ound guilty of the Charge and all Speci- · 
f'ications. He was sentenced to be dismissed the service. The reviewing au
thority approved the sentence and f ornrded the record of ,r_1a1 !or_ action 
under the 48th .Article or War. · ·. ·· · .· · . ·.· ._ 

. · 3. . The evidence tor· the prose~tion as to_ the Charg.- and all' S:pecifi- . 
catiCllS thereumer may be summarized as rollowsi It was stipulated (Ex. E) 
between the prosecution, defense counsel and accused that the accuaed made 
and uttered four cheeks, · drawn on the, Bishop National Bank. or Hawa.:11, · at 
Honolulu, Schofield Barracks Branch, payable to the ord~ ·of Post F«~e 
914-1, that the cliecks were presented to the payee on the dates or iasuance, 
and· that ·the accused received the full face value therefor,· as follona 
check (Ex. D) dated 19 May 1943, .tor $200; check Ch• C) dated 23 May 194.3, 
f'or $700; cheek (Ex • .A.) dated June 1943, issued prior to 11 June 1943, · for 
$200J and check (Ex. B) elated 11 June 1943, fer ~00 (R. 7, 10-13)•. 

. . _'l'be check dated 19 May 1943 jJl the sum or $200 -was cashed for . 
accused by Second Lieutenant, Dawson, B. Smith, Jr., Post Exchange Officer at 

.. :~;APO 91,4. . On Sunds;y, 2,3 May 1943, accused requested Lieutenant Smith to meet' · 
:· ""him at the post exchange and cash a check tor him. · The post exchange ha4· .· ' 

cashed checks' tor $200,. but Lieutenant Smith .•kind or balked11 at accepting a 
check .tor $700, 'Which accused presented to hiJ!i,. The accused told hill that 
he was leaving the· 1e1and and the money was needed to pay his obligations. 
Af'ter dedut:ting •a f'ew dollars" accused owed on other checks, Lieutenant 
Smith cashed the check am gave him the balance o.t ·the t,oo. Lieutenant 
_Smith testified. that cheeks. cashed at POBt Exchange .914-1 were sent by . 
registered mail to the Fiscal O.t!icer, Army Exchange Service 914-1~ New York . 
City (R. 22-26). ' · ' . . · 

. b accused maintained a checking account in the Bishop National 
Banlc, Schofield Branch, from 27 September 1940 to 28 September 1943. .· 
The statement (Ex. F) o.t his account. with that institution f'rom 31 Jucy, 1942 
to 28 Septanb el'. 1943 showed his banlc balance on the dates the checks were 
issued as f'ollowst 19 May 1943, $157.76; 23 May 1943, $107.76; !ram 1 Juns 
to_ 11 June 1943, $7.76; and 11 June.1943, $7.76.' At no time during the period 
between 19 May and 11 June 1943 did the daily bank balance exceed $157 • 76. . -
When the f'our checks were presented to the drawee bank through channels 
(Nationa1 City Bank or New York) pqment was refused because of 'insufficient 
funds and formal noti~es o.t P_rotest (Exs. D-1, · C-1, A-1, B-1) were mailed to 
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I ' 

accused on· the same'dates the checks were dishonored. On the respective 
dates the checks were presenlied for payment the bank account of accused 
showed the following balancesa Exhibit D, S June 1943, $7.76; Exhibit C, 
ll June 1943, $7.761 :E,xhibit A., 20 July 1943, $.66; and Exhibit B, 16 July 
1943, $.66 (R. 9-1.S) • . 

Ch his return to Honolulu from ,A.PO 914, the accused deposited 
$400 on•22 June 1943 at the •head office• of Bishop National Bank•. The . 
deposit reached the Schofield Branch on 23 June 1943 and paid ch•cks pre
sented to the Bank between 23 June and 17 July 1943, but did not! cover aey 
of the four checks issued to post exchange 914-l between 19 .Mq and 11. June 
194.3. · Mr• Edward A. Wootton, assistant manager Qf the Schofield Branch, 
Bishop National Bank, infonned accused on his return :from APO 914 that the 
bank had to "bounce" some of his checks and accused said that he would do 
.his best to take care of the checks. en 9 August 1943 the Schofield Branch 
received by mail,'' a cashier I s check for $1000 from accU8ed, drawn on the . 
First National Bank of Lincoln, Nebraska, and dated 2 August 194.3. .The $200 
cheek (Ex. D) and the $700 check {&x. C) were paid fran this deposit. On 
28 Septemer 1943, the accused made a deposit of $S28.34, which, with bis 
remaining balance, paid the $200 check (Ex. A) and the ii400 check (Ex. B). 
Mr. Wootton testified that accused bad been careless in his financial 
affairs, but he did not believe 11 for a minute" that accused ever intended to 
defraud the bank (R. 8, 13, 16-21). . 

During the course of an investigation made between 25 July and 27 
August 1943, by Lieutenant Colonel Harry May, Jr., Inspector General's De
par'bnent, accused, after being advised of his rights, stated to Colonel· 
.May that at the time the checks were drawn he !mew he did not have sufficient 
funds in the bank to meet them, that he wanted to pay. off all his obligations · 
and gambling debts before leaving the island, and that he believed his bank 
account would be sufficient by the time he arrived at aOa.hu• (R. 26-JO). 

4•. For the detense: 

Captain Max W. Cady, 762nd Mj_1ita17 Police Battalion, APO 951, 
testified that he had !mown accused for more. than three years and served in · · 
the same regiment with him for about; a year and a half. According to 
Capt:,ain Cady the a~c:used was highly· respected among his fel101r officers as .. · 

• .an officei: and a gentleman, and to the best of his .lmowledge the accused had 
no previous tro~ble in connection with checks (R. 30-32). · 

· The acCU8ed testified that he was an 11R.o.r.c.n graduate :f'rolli the · 
University of Nebraska, wa~, on active duty as a Rese:r.ve officer from 19.36 
to 1937, and entered on extended active duty 22 July- 1940. He was assigned 
to the 3.Sth Infantzy at Schofield Barracks 13 September 1940, and in August 
194~ was placed in camnand of an infantry canpany at APO 914· (R~ 33-34). 

- 3 -
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With reference to the checks issued to Post Exchange 914-1, ac
cused testified· that he cashed the fj.rst two checks {Exs. D and C) after 
receiving mtice that he was to be ,transferred from the island, as he 
needed the money to settle gambling debts. Before he left the island on 
final orders for his transfer, he cashed the other checks (Exs. A and B) to 
obtain funds to satisfy other outstand:ing obligations. He had monq in his 
mother's name in the t,irst National Bank of Lincoln, Nebraska, but it was 
impossible for him to transfer funds from the mainland in a short period 

. of time. About two months before leaving APO 914, the accused wrote to 
Lincoln, Nebraska, requesting his brother to withdraw $800 to $1,000 from 
the Lincoln National· Bank and to forward the money to the Bishop National 
Bank, and believed it would arrive in time for him to write checks against 
the deposit. He also expected about $200 to be deposited to his account by' 
two officers who were indebted to him. The deposits were not ma.de by his 
brother o:r" the officers. The accused .further stated that he· first received 
orders to leave .APO 914 on 23 May 1943, the day- the $700 check was issued. ' 
He boarded a s~p the same day but was detained because written orders con~ 
firming his departure .failed to arrive. When he returned to Honolulu about 
a month later, he learned fran the bank that two of his checks had been 

. _ •rejected". He made a deposit of $400, and stated to Mr. Wootton that he 
would obtain fu.rrls as soon as possible to cover the two checks and that the 
$400 deposit was to meet a $400 check that was outstanding. The accused then 
wrote to "Major Dicksai. 11 at APO 914, stating that if the checks were re
turned to the post exchange, he was •positive" sufficient funds would be on 
deposit to caver the checks by' the time they arrived. On 17 ,July 1943, a 
cheek for $3$0 that·accused had •completely forgotten about• cleared t~ 
bank .{R. 34~40, 45, 47-49). 

\ The accused testified that be left Honolulu .for the United States 
on l Jw.y.1943· and arrived in San Francisco about 10 July 1943. He was 
transferred to Camp Roberts, California, and left there about 22 July--on a 
thir-cy> da;ys leave to visit his home. He arrived at· Lincoln, Nebraska about 
30 July 1943. '.I.be following day he withdrew $1,000 from the First National 
Bank in Lincoln an<,J. sent it to the Bishop National Bank, Schofield Branch. · 
The accused believed·that the $1,000 deposit together with the money that 
was owed to him and funds in his possession would be su.f.t'icient, to pay his 
outstanding checks. On 6 August 1943 accused received a telegram from Camp 
Roberts cancelling his leave because of War Department orders transferring 
him to duty outside the caitinental llmits of the United States. He re
turned to Honolulu puz-sua.nt to the ord~rs {R. 39-46). 

The accused further stated. that he never ~d a checking account 
before entering the Anny. He knew that checks cashed at the post exchange 
at .APO 914 were cleared through the National City Bank of New York and .• 
then returned to Honolulu to the drawee bank, b;y regular mail. Accused . 
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'I 

considered hiJ!)self careless and negligent in thinking that the checks would' 
not reach the Bishop National Bank before he was· able to deposit funds to 
pay them, but stated th at he did not intend to defraud the Bishop National 
Bank or Post Exchange 914-1. Though ordinc1-ry mail from APO. 957 reached 
APO 914 in a week or ten days, his statements from the Bishop National Bank 
were about two months late in arriving (R. 35, 31, 48). 

According to accused, there was not much to do at APO 914 after 
the day's work was finished and he would join other officers at the only 
club ai the island to gamble. Money meant very little, and at times the 

· gambling "did get a little out of hand" and a "lot" of money was lqst. Ac
cused never gambled before going to APO 914 {R. 38) • 

. 5. The evidence •,shows that between 19 May and 11 June 1943 accused 
drew and cashed four checks at the post exchange at /J?O 914, as alleged. 
All of the checks were drawn on the Bishop National Bank of Hawaii, Schofield 
Barracks Branch, and were for amounts as follows: $200 on 19 May {Spec. 4), 
$700 on 23 May (Spec. 3), $200 in June prior to 11 June (Spec. 1) and $400 
on 11 June (spec. 2). The checks were forwarded to New York by regular mail 
and then returned to the Schofield Barracks Branch for collection, 'ffhere they 
were dishonored because of insufficient funds on dates, respectively, as 
follows: 5 June, 11 June, 20 July and 16 July. Although accused had a 
checldng account in the Schofield Barracks Branch, it was less than $200 in 
amount from 19 May to 11 June, and on the several dates when the checks were 
presented to the bank for payment. Accused knew when he drew the checks 
that his account was insufficient to cover them., and also knew the practice 
of forwarding such checks to New Yorlc in course of collection. He testified 
that he expected to have sufficient money in the account to pay the checks 
b~ the time they came through for collection, but the facts show that at 
most he could have had a mere hope. After the checks had been dishonored, 
accused made deposits out of which they were subsequently paid, as followsa 
on 9 August, il,000 and on 28 September 1943, $528.34. 

Accused testified that he cashed the checks in order to pay up 
gambling arrl other debts he owed at APO 914 before leaving there; that he 
had written to his brother in Lincoln,. Nebraska, several weeks before; re
~uesting that he forward $800 or $1,000 to the Bishop National Bank .from .f'unds 

,of accused; and that he also had requested two officers who owed.him a 
tota~ of about $200 to deposit it to his credit in the bank. Accused also 
testified that he had no intention of defrauding either his bank or the 
post exchange. ' 

It is unccntradicted that accused drew and cashed the checks at a 
time when he knew his bank account was oot sufficient to cover them. 
Although he hoped that he would have enough money in the bank to pay the 
chec~s by the time tJ_iey went to New York by regular mail and returned to 
Hawaii for presentation to his bank, accused had no substantial basis to 
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believe that the checks would be paid -.hen presented. What .he did in 
each instance was., in effect., to obtain a loan from the post exchange 
under the false pretense that he was cashing a check dra1fll upon a suffi
cient bank account. Regardless of any intention on his part ultimately 
to make the checks good and the fact that. they were atterwards paid, 
it is clear that they were cashed with intent to defraud. The fraud -was 
accomplished when a check, known to be worthless at the :t,ime, wa,s pre
sented as good, so that the post exchange paid the face amount of the· 
check to the accused for the check. · · 

Such conduct - giving a check m a bank where .accusedJmows 
there are not sufficient funds to meet it, and without iintending that 
there should be - is a violation of ~he 95th Article of War {MCM, 1928., 
par. 151). --- · , 

6. The accused is .30 years ~f age. · The records of the Ottice or 
The Adjutant qeneral show his service as foll.01rs1 appointed second 
lieutenant, In£a.nt.ey Reserve, Army of the United States, and accepted, 
10 June 1935; active duty 7 July 1935 to 20 July 19.35, 15 July 1936 
to 9 October 1937; promoted to first lieutenant, Arrrry of the United 
States, 6 July 1938;: _active duty, 12 August 1938 to 25 August 1938, 13 
August 1939 to 26 August 1939, and from 22 J~ 1940; temporaril.1' pro-. 
moted to captain, Anny of the United States., 3 '1°uly 1942. · 

7. The court was legall.1' constituted. Mo errors injuriously af
fecting the substantial rights- of the accused were committed during the 
trial. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support the findinge of guilty- and the sentenc~ 
and ~o warrant caif'irmation or the sentence~ Dismissal is mandatory 
upon conviction of a violation of the 95th Article of War. 

, Judge Advocate 
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1st Ind. 

·War Department, J.A.G.o., - To the Secretar.r or War. 
. ~ M~t~ · 

l. Herewith transmittea for· the action of the President are the 
record <1 trial and the opinion of the Board or Review in the case ot 
Captain Joseph M. Ely-en (0-)29967), Ini'an1;ry. · 

2. I ccnour in the opinion of the Board of Review that the record 
of trial is legally sufficient to support; the findings of guilt," and the 
sentence and to warrant. cc:nfirmation of the sentence. The accused with 
1.m;ent to defram, made and ut.tered to a post exchange tour checks in the 
total amount of $1,500, all dr8.11ll on a bank in which he bad insu!'.t'icierili 
tums. The record of trial irxlica.tes that he used the proceeds of the 
checks to pq gambling debts and other d>llgations. The checks were 
issued in Mq and June 1943 and accused paid them, $1,000 in A~ and 
the balance in September 194.3. I recamnend that the sentence to idia-
missal be confirmed and calTied into execution. -

3. Inclosed are a draft of a letter tor your signature, transmittill& 
the record to the President for his action, and a form of Executive act1011 . 
car:rying into effect the recaemendation made above. · 

)(yron C. Cramer, 
Major General, 

The Judge Advocate General. 

) Incle. 
Incl.1-Rec. of trial. 
Incl.2-Drft. ltr. for sig.

s/f{.
Incl.J-Form or· Action. 

' 
(Sentence confirmed. _G.C.M.O. J6J, 17 Jul 1944} 
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1lAR DEPARTMENT 
J.riq S.r'rice Foroea 

In the Of.fie• of 'lhe Judge Advocate General 
Wa.ehington, D.C. (55) 

SPJGK 
CLI 250805 

14 MAR 19« 

UNITED STATIS ) SAN BERNARDINO AIR 
) SERVICE COMMA.ND 

v. ) 
) Trial by G.C.M., convened at 

Second Lieutenant ROBERT ) Long Bee.oh Army Air Field, 
A. THEOBALD (0-357351), ) Long Beach, California, l 
Air Corps. ) February 1944. Diamiaaa.l.. 

----·--------------------------OPINION of the BOA.1ID OF REVIEiY 
LYON, HILL and ANDREWS, Judge Advocates. 

• 

1. The record of trial in the case of the officer named above ha.s . 
been examined by the Board of Review and the Board of Review submits this, 
its opinion, to The Jw.ge Advocate General. 

2. Accused was tried upon the following Charge and Specification& 

CHARGEa Violation of the 93d Article of War. 

Specificationa In that Second Lieutenant Robert A. Theobald, 
28th Ferrying Squadron, 6th Ferrying Group, Ferrying Division, 
Air Transport Command, Long Bea.oh Army Air Field, Long Bea.oh, 
California, did, at San Antonio,, Texas, on or a.bout 13 
December 1943, feloniously talce, steal, and carry away a 
Colt Woodsman .22 oalibl-e automatic pistol, aerial number 
134213 with a hand-stamped belt holster, value more than 
twenty dollars {$20.00), the property of J.M. Stephens, 
San Antonio, Texas. 

He pleaded not guilty to and was .found guilty of the Specif~ca.tion and· the 
Charge. No evidence of previous convictions was introduced. He was sen
tenced .to be dismissed the servioe. The reviewing authority approved the 
sentence and.fofflarded the record of trial npursuant to Articles of War 
48 a.nd so½n. The record o.f trial has been considered as having been · 
forwarded under Artiole of War 48. 

3. Summary of the eviden oe. 

Between 1 October 1943 and 13 December 1943, accused was stationed 
at Randolph Field, Texas, and occupied quarters off post, in a furnished 
room above the garage of the -home of a Mr. and Mrs. Reynolds, in the city 
of San Antonio. 1~. J. N. Stephens, a civilian, was another roomer at 
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the Reynolds home, living in their. house itself. He testified by depoli• 
tion for the proaeoution concerning most of the inoidents which constituted 
accused's offense (R. 22,23J Pros. Ex. C). · 

Mr. Stephens stated that lie was a. colleotor of and cnmed-aeven guna, 
one a Colt Woodsman .22 calibre automatic pistol, havillg a. 4t inch barrel, 
_adjustable target sights, a blue finish e.nd walnut stocka. Its aerial number 
waa 134213. He had purchased it for $32.50 on·l3 Ootobe7 1939 .from 
Potch.ernick's, Incorporated, hardware and gun merchants, or San Antonio. 
Later he had obtained by mail from the s. D. Myres Saddle C°::!1' or El 
Pa.so, Texas, a stamped, hand-sewn leather holster, with the· ot the 

.ma.leer on the back. '.!.'his had coat him $3.50 (R.16,11). He kept all h11 
guns in a small closet, •• • • a 'little cubby hole place in JrJ¥ room a.pprox
imately s½ feet from the .. noor•, directly oyer the shower bath in his 
ro_om (R.21 ). · 

Stephens teatified'that he first met a.ccused about l or 2 Ootober 
1943, that they usua.lly saw ea.oh other several timn a week, am that they 
were in the habit of talking about guns, a.irple.nes and oars. They nre · 
not close personal friends. Stephens twice had in'Tited a.ccused into h11 
room. ,One occuion wu when accused retrieved his dog, which Stephens 
had admitted to his room when it whined a.t his door, and the other oooaaion 
wu "some tillll9 between the fir1t a.m fourteenth ot November•. The two men 
were diaoualing guns in the ba.ok yard of the Reynolds' home .and Stephem 
took aoouaed to his room, got his gu?IB from the closet, and showed them. 
He did not give accused permission to take 8NJ ot them. at tha.t time or in 
the future, or to_ use or sell them (R. 16,22-24,21,28). 

· The la.st time witness sa.w the pistol was "some ten to twelve dqs, 
possibly two weeks before the time I missed it~.· He had taken it out, 
oiled it, and replaced it, along with its holster and another holster 

• which he bad ma.de himself (R. 17). He la.st saw accused on SUDday, 12 
December, at which time accused told him that- he had orders tranai'erring 
him to California. Stephens missed the gun on 28 December 1943. He · _ 
rea.soned that accused had taken it~ obtained accused's new station from 
Randolph Field, and wrote to the Commanding General of the 6th Ferry 
Command,·Long Bea.ch, California. (R. 17,20,24,25). 

Meanwhile accused had e.rrived at Long Beach, where he sold the 
pistol to Second Lieutenant Robert C. Barlow, 28th Ferrying Squadron, 
Long Bea.ah A.rrrw Air Field. The circumstances of the sale were de.sorib·ed 
by Lieutenant· Barlow, F1rst1 Lieutenant Thoma.a Miller May, and Sergeant 

· (then Corporal) Robert L. Sparks, all of the 28th Squadron. Witnesses, 
accused, and probably several other officers, were. present in the squadron's 
day room in the forenoon of 21 December·1943. Accused came over to a 
001.mter, behind which Spa.rks and Lieutenant May were sitting, produced a 
pistol and holster, and offered them for 'sale. Lieutenant Barlow- examined , . 
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the gun, as did Lieute~t Ma.y and Sergeant Spa.rka, and Be.rloir purchued 
it for $35, whioh wu the prioe asked by accused. Payment wu made 'b7 
Barlow's personal check, drawn on the Cherry-Anaheim branch ot the Bank 
ot America, dated 21 December 194~ (Proa. Ex. D). Aocuaed oubed. the 
cheok. Barlow did not ask tor a certificate ot owmr1hip beoaua• atter 
diacuadng thil matter the group concluded that none wu neoeuaey, the 
gun being of a "•porting t;ype•. Barlow stated that hi •had no reuon to 
doubt that it wu not (do) the accused'• gun• _(R. 29•32,33-3J,258,40,4l). 

. All three witnesses identified the gun ~d holater 1oid by accused 
a.a tho•• introduoed in evidenoe aa Prosecution'• Exhibit• A and B, with 

. the exception tha.t none ha.d checked the aerial number of the gun at the 
time of the eale (R. 30,35,39). . 

"' r.l .., 

Mr. Stephene stated that accused teleihoned_ him on the ~vening ot 
6 .-nua.ry 1944 (apparently- from Lollg Bee.oh) and - · 

"• • • started out by teil1ng me right at first. that ht did. take rq 
gun l.lld • • • that he h,.d sold it to one of the men on the -field.. 
He then uked. me to write a letter out there and 1tat• that I ha4 
given him penniuion to h,.TII the gun 'and to Hll it it he 10 dt• 

'aired. Bl W&I nry positive, and Hid., tJake, you have rt to 
do th11 • you have got to help me out ot this lituation' • · 

-
Stephem refuud. to write 1uch a lett6r. J.oouaed. "wu n:cy imiltent•, 
1aying that •h11 entire tutu.re wa1 1.t 1t&ke". & told Stepheu that be 

·wu goizic to.1t1.,, &t tight o'olook the following morning that ht did. 
have permiuion' to h&vw the gun•. 8tepht111 •till retu1ed to writ• a, 
letter ot the 11&tur1 requ11ttd. by &oouud. (.a. 26,27). ·' · · 

' . 
!t1timo~ oono1nu.11g th• nlue ~t the pil:t;ol 1.114 hol1ter ,ru ,1"21 · 

b7 Mr. Bu-w7 D. Wood., a. ,porting 1ood1 dHler &nd gummith ot IDzig , · 
Bet.oh,. 0&l:ltorni&, ~ by 1tipul1.~on 'bl1nrec aoou11d., hi1 oo_uull, · 

. md. tht pro1101,rU011, 001101rzd11g the t11tim.oz,r wh1oh would. h&n 'bla 
otter1d. 'b7 Mr, M&w-:loe W, Rex, Seoreta.17-~1&1\INI' ot Potohtl'Z1:lok'1,· , 
Inoorpor&ted., trcm whom th'. w11.pon h&d.. b11n ·pw-obu14 bf St1p!wu. Ji-, 
RIZl'lrOuld. haft t11titild. th&t thl puroh&H priot in ·19a9 WM fal.,80, 
~., Wood. 1t1.ted. that Pro11ou'b1011,11 Exhibit A. n1 "u good. 1.1 ,. uw 
cun•,thl.t,itl lut 01.t&log 1:lat pno•""' ,~a.,e, that 1uoh pDI 
haft 1,,,,1:lttt:lm UH, 'bh&t thl)' &Z'I in gJ'Ht d.t:IDI.ZMi &t tht PZ'IH~'t iim, 
duct th•r ~t 'be puroh&ltd. trom jo'b'btra, &nd. thl:b ht h&d 1014 "q'U1111 
a nwabtr ot the•' tor teo,00. 'l'hl h&nd.•toolt4 holder, he 1tat1d., wu ·, 

, worth "ai 1tu11 11,8011 , Ir, St1ehlu 1t1.ttd oonoel"Zliq bia g,m 'bhai . · 
,•:r: 1:lkt 111 &za4 I wan\. to ktop it , · and th&t •:r would =oil tu:, Ii~ 
,ol1&l'I tor it '&i the preaon.t tima~ (R, 8, '1•18, 18,20), 

,, 
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The pre-trial 1.nTestigation ot th11 oaae took plaoe _on 6, 7, ail4 
10 January 1944, and waa made by,F1r1t Ueutenant Gilbert John Dunkl.$7, 
Air Corpa, Long Beaolt Ancy' Air Bue. Acowsed made two separate a~te-, 
menta to Lieutenant Dunkley, after being fully adviaed of hia righta 'b7 
the .inToatigating officer betoro ea.oh statement. The tirat ata.tement wu 
oorrootod. in. minor dota.ila by aoouaed after it ha.d been typed, and wu 
then norn to and signed by- him. llhile ,the Hoond :'wu not signed, it 
appee.ra trom it ·that it wu also ma.de ·under oa.th (R. 44~81 Proa; Bu. 
E,G,1,2,3). . ; 

I 

Prior to making hia firet statement, aoouaed wu shown the evid~noe 
against him, and requested a dela.7 •pending receipt ot additional evi
denoe which he believed would oompletely exonerate him•, and which wu 
to oome from San Antonio. At thia tin he made the sta.tement contained
in Proaeoution'a Exhibit E. lk>st of it 1oorreaponded in all important 
detaili with the teatimoey heretofore· outlined. Aooused w~t on to· 
ata.te ·tha.t a •tr1endl7 atmosphere• bad px-evailed among the tenant, ot 

· the Reynold• family. Accused had,a.ooeu to. "pra.otically- the·entire 
howse•, visited with Stephem •a number of times•, and "would aay that 
we became mutiua.l friend.a•. Acouaed and St,phena .showed.ea.oh other their 
guns, including the ~22 Colt automatio, •on a ·number ot ooouiona•. HI 
adJD1ttecl th&t - .' 

.. •r ha.d posse•aion of thia • • • ·pt.tol be.fore l lef'tf 
,·. ,Rando;l.pb P1eld • • • even be.fore I ~·:;that I wu going to 
··.'. be tr&m1t!rred to • • • Long Beaohf,.Galiflornia. 'l'ha gun wu 
· in rrr:, poaaudon in 'ltf¥. ap&l"'tmen\ .o,-.r _the garage.• 

...,. 
~ atated turthe~ tha1s -

. "When I.arrived at thi1 tielcl.I.deoided that Iwaa going 
.·to· sell the gun beoau,e the trip ~ I ma.de changing atationa 
wu nade at a oonaidera.ble expena: ··~ I meded money in order 
to finance a . .ferrying trip. • • .• :·· , . . . . 

Bia deaoription or the oiroUJ111tit.noee or t.he 
. 

.aa.le to Lieutem.nt Barlow 
oontormed ui' all reapeo~ ;to the other teltimon;y about it (Proa• Ex. E).

- . ~-

. . Aoouari gave·~ Ma reuon for "q~••ting dela.y tho tao.t that he had 
· oomnomioawd with Step~ who had.• '"', · . .. · --. . . ' . ~· ,, 

•• • • intormed JIiii__ that he wu bnding. an.other letter to the 
Comrnandi ng Of'_f'ioer of thil Post exp_laining the Iituation more 
thoroughly. I don't knowr exa.otly~t the oontent1 o.f that ,_ 
letter will be-, but 11- will ola.rify hia origiil&l letter. • • • 
That .letter will •how that I have a moral. right·to 'sell the 

,.gun • -~.. •• •. • • tha.t I bad ·a ,right to dilpoae ot the gun· in. · 
·: --~- "IWJ'. that I wanted to and tha.1? I bad • • .• aoc,eaa ~o the .· 

.• 1' ~ ~-

_;..;,..; 
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. gun at all time• as I wu tree to come and go • • • in Mr. 
Stephens' room or quarters, 8.lld take the gun whenever I wanted 
to. 11 

Accuaed sta.ted that he would •rather not a.nnrer any question• as to how 
the gi.m. came. into his poHeaaion, but would wait tor the arrival ot 
Stephens' letter (Pros. h. E). / 

The investiga.tion was res~d on 10 JanuaJ7, a.t which time Stephana• 
letter and other letters were shown to accuaed (R. 48~1J ·Pros. Exa. F,G, 
H.4,5). He stated that, •these aren't the letter, I expected to come, but 
then are evidently all tba.t Stephena 1• going to aend• (Proa. Ex. G,6). 
He then deecribed the circumstancea ot hi• taking the ,Ull. He had been 
in the Reynolds! house •tour or fin dayw before the 13th• in order to 
use the telephone, which wu next to Stephens! room. He etood th,re talking 
for & while to & girl who also rooJlll8d there. The door to Stephe~'. room 
wu open, and he picked. up the gun (where it 1l'U, he did not aay) · Uld took 
it to hia room. He ha.d just got a box of ah.ell•, &Dd ·intended to -uat ·. 
tl;ie:m in the gun. He· never did ao, but •just .left it up there•. He .did 
not know whether the girl sa.w him take it, nor did he tell Stepb.ena or 
anyone else that he had done so. He atated that he didn't- know that 
Stephens would object to ·his having it. He ha.d expected Stephens to aq 
that 11it wu a.11 right with him a.nd tha.t he was surprised that I hadn't sa.id 
anything to him• (Pros. Ex. G, 7-10). :c 

,·, 

Evidence for the defense.· ·· 

The la.w member a.dvised accused of his rights as a witneaa, and aoCUiled · 
elected to testify in his own beha.lf (R. 51,52). His testimony corroborated 
in all material respects that of the prosecution'• witnesaea, and wu 
simila.r to the statement, made by him to the investiga.ting otfioer. He 
reiterea.ted hi• frequent asaooiationa with Stepheu am his 11priTilege 
or the house• (R~ 55,56,64,65,71),n). He denied knowing about the oubb;y 
hole, stating tlu.t the first time he aaw the guns they were lying on 
Stephena' bed (R. 66,72). He took the pistol from either-Stephens' beci 
or dresaer, where it was lying 11in plain sight•, at the time he waa in 
the house making the phone oall. His purpose -...a to use in it the shell• 
he had bought, to shoot when he was taking hi• dog tor walks in the open 
country around San Antonio (R. 67,68). He did. not mention it to Stephens 
because "it didn't occur to .me at all that he would oa.reat all whether I 
took his.gun out and shot it11 

• He did. not then anticipate leaving the 
11Tra.ining Command", but shortly thereaf'ter he reoeived his orders., end -
~five days later I lett" (R.59). The gun wu still in hi~ room when he_ 
pa.cud. He ha.d not seen Stephens about tor eeveral dqa, due to the 
latter'• .being undermedioal treatment a1; tha-1. tillle. He put the gun bl 
& small kitbag, intending to.buy the proper shells at the little tc:nrn. 
ot :kerrville, en route to hie new station, and to use it •to pop at· ao:me 
rabbit•" at times when he would halt hie ot.r and allOlf his dog to run, -

,. ; ~ 

.'.l' 
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•using it for sport on the way and later returning it to rr. Stephena• 
(R. 59-61,73). He left the Reynold's- home a.bout 4t30 in the morning, .. tse.w 
no one a.bout when he depa.rted and did·not- at e.ey time notify Stephens that 
he had the gun. He left e. note for Mrs. Reynolds with a fo:nra.rding a.ddresa 
(R. 70,73,74J Defense Ex. 1). 

He did not buy any shells e.t Kerrville because he went through there 
early in the morning, the stores were just opening, and he was in a hurry. 
The de.y after arriving at his field he received orders to go out on a trip. 
He drew $109 mileage allowance inmedie.tely upon arrival, but used this 
to send money orders to repay various loans ma.de prior. to his change of 
stations. These loans· were ms.de in order to make the trip, because of 
his many dependents, and because of his "very shaky financial situation" 
(R. 62,63,66-69). He was "flat broke", and did not want to borrow from. 
his new squadron mates. Since Stephens "had offered the gun for sale 
indirectly to me before" e.nd "had indirectly said I could use it", he 
sold' the gun to Lieutenant Barlow. He thought of "advising" Stephens that 
he had done so, and _would have so informed him in "several more de.ya" if 
he had ·had the chance "to settle down" after arriving at Long Bea.oh (R. 62, 
63,65). --:a:~. denied any intent to sell.the f!i.l;l at the time he took it (R. 63). 

4. The evidence is clear end convincing and justifies the findings 
of guilty b~yo~~ any reasonable doubt. The circumstances of the original 

. taking, together with the subsequent conduct of accused, supply all the 
elements of the offense of larceny. · 

5. The court admitted in evidence two letters written by Stephens, 
to the Commanding General, 6th Ferry Command, Long Bee.oh, Ce.lifornie., 
end to the "Commanding Officer, Legal Department, Long Beach Flying Field 
(Exs. F and.14 respectively), which were shown to accused e.t the tillle of 
the second investigation of the Charge. Both letters _were hearsay, e.nd 
come within no exception of the rule excluding such evidence. The ·com
petent evidence of accused's guilt is, however, so overwhelming in all 
respects, that it cannot be said that he was prejudiced in any way by · 
their admission. , 

6. We.r Department records, the Charge Sheet, and accused's testi
mony show that accused is 30 years of age. lJe served as a F1yinif: Cadet 
from 21 February 1936 to 20 June 1S37, at which time he graduated from 
Selfridge Field, Mt. Clemens~ Michigan, and was commissioned a. second 
lieutenant, Air Corps Reserve. He continued in active service for three 
years; at Selfridge and Mitchel Fields, we.s relieved from ~otive duty on 
20 June 1940 and placed on a reserve status. He we.s recalled to e.otive 
duty a.s e. second lieutenant on 1 July 1943, e.nd entered upon aotive duty 
11 July 1943. In accused's War Department A.a.a.• 201 File is a copy of 
a letter from one H. C. Bra.ndt,'Rt. 7, Box 591, San Anto+do, Texas, with
out date, addressed to The Adjutant General, a.nd stating that a c.heok 
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given to Mr. Brandt by a.ocused in the sum of ~.20 has not been paid. 
and asking for information concerning accused. 

7. Attached to the record is a. statement by accused concerning 
his flying experience. In addition to the information supplied in the 
foregoing paragraph, e.oouse.d stated that while on aotiTe duty following 
reoeipt of his oommission he ha.d qualified a.a a.n expert aerial gunner on 

' ground and towed targets, as a "first pilot11 on medium bombers, a.nd a.a 
an expert aerial bombardier, and that he received the rating or combat 
observer. He also stated that as a oivilian flight instructor in teaching 
Air Corps aviation cadets he had trained pilots in night flying for the 
Royal Air Force Eagle'Squadron, several of his students having later dis
tinguished them.selves in combat, and had been squadron commander, chief 
flight instruotor and assistant.field commander at the British Flying 
Training School at Glendale, California, in which position he ha.d been 
commended for his group's safety record and training methods. Since re
turning to aotive duty 'a report made by him of experiments and investiga
tion of training methods has been adopted at Randolph FieldJ he Ms' met 
the requirements fo·r a. "Senior Pilot's" rating, and has a total of 
3415a22 hours of civilian and military flying time. 

Also attached to the record is a. plea. for clemency submitted by 
Captain Sigmund L. Milford, Air Corps, Defense Couns~l, based upon the 
statement of his flying experience by _accused. 

a. The court was legally constituted and had juriadiotion or the 
person and the offenses. Ro errors injuriously affecting the substan
tial rights of accused were committed during the trial. In the opinion 
of' the Board of Review the record of trial is legally'sutfioient to 
support the findings of guilty and the sentence and to warrant confirma
tion thereof. Dismissal is authorized upon oonviction of violation ot 

· Article of' Viar 93. 
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1st Ind. 

War Department. J.A.G.o. • 3 0 MAR 1944 - -To the Secretaey ot War. 

1. Herewith transmitted tor the action of the Preaident are the 
record of trial a..nd the opinion ot the Board ot Rerlew 1n the oue ot 
Second Lieutenant Robert .&.. Theobald (0-357351), Air Corps. 

2. I concur in the opinion of the· Board ot Rev;"' that the record. 
of trial is legally suff'icie~t to support the tind~_11ga and aentenoe and 

· to wa.rrant oonfirma.tion thereof. I recommend that the sentence be con
firmed and carried into execution. 

3. Illclcaed are a dra.tt of a letter :tor your aignatur• trU1,1mitting · 
the record to the President tor h11 action and.-a~:torm ot E:x:eoutin action 
designed to carry into etfeot the reoommendation'hereina.bove_made, ahould 
such action meet with appronl. 

• . •"k,.·' 

~ CSl··:~~~ 
J.tyron c. Cramer, 
Major General, 

.3 Inola. The Ju.dge Advocate General. · 
Incl.1-Record ot trial. 
Inol.2-Dratt ot ltr. :tor 

aig. Sec. ot War. 
Inol.3-Form ot Ex:. action. 

(Sentence confirmed. G.C.M.O. 283, 10 Jun 1944) · 
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WAR DEPARTMENT 
Army Service Forces ' 

In the Office of The Judge Advocate General 
Washington., D. c. (63) 

SPJGN 
CM 250834 l OMA~ 1944 

UNITED ST.A.TES ) 75TH INFANTRY DIVISION 
) 

Te 'trial by o.c.M•., convened at ~ Fort Leonard Wood., )(issouri., 
Second Lieutenant ROY P. ) 18 Januaq 1944. .Dismissal 
PETERSON (O-l)'17rt7O)., ) and total forfeitures. 
291st Ini'antr;r. ) 

OPINION of the BOARD OF REVIEW 
LIPSCOMB.,_ GAMBRELL aruf GOLDEN., Judge AdTocates 

:; 

l. 1he record of trial :iJa the case of the officer named above 
b&s been exam1ried by the Board ot Review and the Board submits this., 
its op1D1on., to The Judge.Advocate General.; 

2. The accused was tried upon. the following Charges and Specitic
ationsa 

CHARGE Is (Finding Disapproved b7 Ravining Authority-). 

Speciticatima (Finding Disapprov;d by Ravining .A.uthorit,-). 
\ 

CHARGE; lla Violation of the 96th .Article of War. 
Speciticationa · In that Second Lieutcant ROT P. Peterson, 

291st Ini'antr,r, was near Fort Leonard Wood, Missouri, 
on or about 18 December 1943, drUEk and disorderl.7 
in unitom in a public place, to wita Fairfield 
Club., near Fort Leonard Wood, Missouri. 

Atter the accused's special plea of former jeopardy- had been denied, he 
pleaded not guilt,- to and was foUJ'ld ·gu11i,. of all Charges and Speci-

. fications. He was sentenced tG> be dismissed the service and to forfeit 
all pay and allowrances due or to become due. The reviewing authorit;r 
"disapproved the timings ot guilt,- ot Charge I and its Specification,., 
approved the sentence but recommended that 11;- be commuted to a for
feiture ot,..$75 per month for 8 months and forwarded the record of trial 
tor action under .Article ot )Var 48 • 

. ·f 

:3. The. de.tense, in support ot its· special plea of former jeopard1' 
based on the accused having been restricted pending trial by his com
manding 0£.ticer, sought to elicit the tei:,~imoey thereon of the accused. 



f 
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The court erroneously retued to admit such testimODY', sustaining the 
prosecution's objecti~ that the commanding officer•s testim~YOul.d 
be the best evidence thereof. The court•s error, however, ...as harmless 
because the defense then adduced the undisputed teetimODY'.ot the ccm
mandhg officer who testi.tied that the accused had merely been restricted 
to the organization's area tor inTestigation purposes and not aa punish
ment (R. 6-8). 

. "While rest.riotion adudnhtered under .Article or War 104 is a form 
of punisbnient tor minor offenses, it is not a bar to a trial il:lvolTing· 
an offense ot a serious cha.J'acter. Furthermore, administrative 
restriction pending trial is legal (CM 204Z15, (19.36) and 159617 (1924) 
Dig. Ops. JJJJ, 1912-40, sec. 462 (2) and. (3), JAO Bul. lfOT. 1943, sec. 
4Z7 (1)). The special plea was, therefore, prop$rly ·overruled.. · 

. 4. nte erldence for the prosecution shows that on the evening of 
-18 December 1943 the accused, accompanied by' two fellow officers, · 
visited the Fairfield.Club near Fort Leonard Wood, Missouri. One or 
them. left shortly to eat elsewhere but returned later. In the meantim 
the accused and the other officer sat at the bar drinking. Upon the 
other· o.t.ticer I s return the club was accommodating ~ enlisted men and, 
civilians of both sexe_s w1th· the three of!icers being the only officers 
there. The accused then appeared to be obTiousl,y intoxicated and began 
a course of obnoxious conduct by' going !rom tabl~ to table. Tiro sergeants_, 
their wives and two unescorted women were sitting at a table approached 
b7 the accused but one of the sergeants requested his departure. ije 
returned later, embarrassed one of the women by placing his hands on her 
and his face close to hers, and was again requested to leave which re
sulted in his engaging in an argument with ons of the sergeants whom he 
ottered to tight outside. Here the accuse·d assumed a belligerent stance 
but staggered, stumbled and f'ell after which he was escorted back into 
the club by_.the other two of'.ticers who incurred some ditticulty- in seat
ing him. A captain of military' police, who had entered the club about this 
time, then ordered the three officers into a staff' car which took·thell 
to the military police station. · Although the two of!icers who accompanied 
him did not attribute either drunkenness or disorderly conduct to the 
accused, th3 military police captain, an enlisted •MPtl, the sergeant" 
the· sergeant's wife and one or the other women at his table all testit~ed 
that the accused was drunlc, talking loud and attracting attention (R. 10-
14, 14-15, 18-21, 23-25, 25-Zl, Zl-29, 29-31; .'.32-34) •. 

•. . . 

The proprietor of the·club who had observed the accused's actions 
testified that the ace.used was intoxicated; that he had circulated from 
table to table •bothering" the customers; that the accused had gone to 
one table where an elderly woman was Sitting with her son and had, in 
the presence of' about 10 people, kissed her and asked her •if he could 
sleep with her•; that this conduct would have precipitated a· fight 
except for the accused's apologies and the intervention or other people; 
t~t at another table h9 •bothered• 11 another fellow and his girl•; and 
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that he had danced nth one woman llho left him on the floor nthout 
completing the dance. The proprietor also corroborated the testi.mcmy' ot 
the sergeant and the others at his table ,mo testified (R. 15-18).

' . ~ 

.A.t the m111tary- police station ,mere the three officers waited for 
the arrival. of the military police captain, the accused, according to 
the captain, was drunk •beyond intoxication• although "the captain would 
not ventur~.--:the opinion that the accused was •grossly dr'lmk1'.. However, 
the accused.was sent to the station hospital, still accompanied b7 the 

· other two officers, !or an alcoholic blood content test which revealed 
a content of •l.75-milligrams per c.c.• of blood, which in the opinion 
of the medical o!ticel'~".. who made the test, iraa •definite evidence• of a per
son being under the inffiience of liquor, but further limited his opinion 
by saying that the alcoholic test only indicated that the accused •had 

-been drink1ng" (R. 18-21, 21-22). 

; •. The evidence !or the defense consisted of the testimony of the'. 
accused, who, after bis rights as a witness had been explained to him, 
elected to testify, and one of his officer companions on the evening in 
question. The latter test:Ltied that the accused's conduct was not 
•conspicuously disorderlyt', that the· ~.cused made no improper advances to. 
women while at the club, that he was.unassisted into the club after going 
·outside 1fith the sergeant, that he had accompanied the accused to t.he . 
club to advise .its proprietor that another club had been selected tor 
the company's approaching Christmas pm-ty which news the club's 
proprietor •didn 1t like", and that he;had never accompanied the accused 
be:t'ore or since the evening in q~estion, having known him only' since 19 
October 194.3 (R; 34-36). -··.,:, · 

. The accused test:Ltied that he had gone to the club with the other 
two officers tor tba purpose o!-. in.torming the proprietor about the 
Christmas party at which in.tonaation ·the proprietor exhibited extreme' 
displeuure. He denied being intoxicated or disorderl.7 but admitted 

. drinking five or six nm,ixed cokes• and two beers. He stated that he . 
had danced some and had on two occasions approached the sergeant's · . 

. table but was intercepted each time b7 the sergeant who was intoxicated 
himself. On the second occasfon in order to avoid &.disturbance·he had 
suggested that they go outside where they conversed £or a few minutes 
and returned, unassisted, when he perceived that one ot bis officer 
companions had stepped out of the door. After he had seated him.::Jalt, the 

. milltary police captain requested him and his two companions to get into 
the cOllllland car which they, promptly did. At no time had he spoken to 
an· elderly woman or her son and he had not argued 1fith ~ civ111ans. · 
At the military- police station he had gone to· sleep while awaiting the 
captain's return and thereafter had been given a bl!)Od test at the 
hospital from which he returned to bis barracks (R. 36-40). 

6. The Specification, Charge n, alleges that on or about 18 
December 1943 near Fort Leonard Wood, Missouri, the accused was •drunk 
and disorderly 1n· uniform in a public place, to wits Fairfield Club, 
near Fort Leonard Wood, Missouri". •Drunkenness• and disorderl.7 con-' 
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· duct while in uni.ton ill a public place are vio1atiTe o:t Article o:t 
War 96 (M.C.M., 19281 par. 152!., CM 230222 (1943) Bul. JAG March 1943, 
Seo. 395 (-44) at p. 96). The disapproval b7 the reTining authority o:t 
the findings o:t guilty- ot Charge I and its Speci:ticatioa obviates the 
necessit7 !or any discussion concerning the suf'ticieney o:t the evidence 
to npport a conviction or a violation o:t Article of War 95. 

j 

The end.nee for the prosecution conclusivel.7'shows that on the 
night. in question the accused while in unif'Ol'JI in a public tavern in the 
presence ot enlisted man and numerous civilians o:t both sexes drank 
intoxicants to excess and engaged in disorderly- conduct b;y apprmicll1ng 
tables to which he was uninvited, tallc1ng loudly, staggering around, 
engaging in altercations and quarrels with enlisted personnel and being 
obnonows end annoying generally; The testimo~ ot the numerous rlt
nessess concerning his intoxication, !orti!ied by the blood test and 
medical testimony, showrs beyond a reasonable doubt that he was intoxicated 
to a degree that the rational and full exercise of his mental' and peysical 
faculties was sensibly· impaired (M.C.M., 19281 par. 145). His Ollil 
testimooy that he had imbibed 5 or 6 •mixed cokes- and two beers im.plicit-
17 admits such intoxication and his mere denial ot disorderl.7 conduct is 
wh~ un0011Tincing when contrasted with the torce.ful. testimony' to the 
eontrar,- of the nlllaEirous eyewitnesses who observed his actions while 
at the club.· The evidence, therefore, establishes bey-ond a reasonable 
dou.bt his guilt o:t the ottense alleged an~abundantly- supports the find
ings of guilty- of Charge II and its Speci!icatian. 

? • The accused is about 29 ;rears old. The War Department records 
sh01r th&t he has had enlisted service fran 17 Febru.aJ.7 1941 until 6 
Januar,- 1943 when he was ccmmissioned a second lieutenant upon completion 
o:t o:tticer p&ndidate school and that he has had active duty as an officer 
since the latter date. 

8. The court was legall.7 constituted. N.o errors injuriously at!eetr 
1Dg the substantial rights ot the accused were comuitted during the 
trial•. For the reasons stated the Board_ of Review is o:t the opinion 
that the record or trial is legally sufficient to support the .findings 
o! guilty- of Charge II and its Specification and the sentence and to 
warrant -::ontirmation thereof. Dismissal is authorized upon conviction 
of a violation of Article of war 96. 

~·C£~?,Judge AdTocate 
7~ 

td:a·q Mt 1t·t,,,., &h-ef,P Judge Advocate 

~~~ • Judge A.dvooate 
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SPJGN 
CM 2508.34 

1st Ind. 

War Department., J.A.o.o•.,: - To the Secretary ot War. 
25 MAR 1944 

l. Herewith transmi. tted for the action of the President are; 
the record of trial and the opinion of the Board of Review in the 
case .of Second Lieutenant Roy P. Peterson (0-l.307070)., 29.lst Infantry.. . 

2. I concur in the opini9n of the Board of Review that the re-
cord of trial is legal~ sufficient to support the findings as approved 
by the reviewing authority and legally sufficient to support the sen
tence and to warrant confirmation thereof. I recolllllend that the sentence 
be confirmed but con:muted to a forfeiture of $75 of his pay per month 
for ai.ght months., and that the sentence as thus modified -be ordered_ 
executed. · 

J. Inclosed 
4 

are a draft of a letter for your signature., trans-
mitting the record to the President for -his action, and a form of 
Executive action designed to carry into effect the foregoing recom-
mendation., should such action me~t with approval. · 

~.C!.. ~--" .... 

Myron c. Cramer., 
Major Gerv,ral., 

The Judge Advocate General • 

.3 Incls. --
Incl 1 - Record of trial. 
Incl 2 - Di't. of 1 tr. for 

sig. Sec. of War. 
Incl 3 - Form of Executive 

· action. 

(Sentence confirmed but commuted to forfeiture of $50 pay per 
month for six months. G.C.M.0. 169, 11 Apr 1944). · 
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·ilfAR •DEPAR'l'MUJ'T 
Ar-ur:r Sez:vj.ce :Forces 

. In the Office of The Judge Advocate General 

; 
Wa.shingtcn, n.c. (?9) 

SPJGQ 
C!! 25086.3 13 MAR 1944 

.UNITED STATES ) FOUR';CTI S:ERVICE COii:!1WID 
) ARMY SERVICE FCRCES 

v. ) ' 
) Trial by G.C .M., convened at 

Lieutenant Colonel GEORGE ) Camp Bls.nding, :Fl.orida, 18 
K. ARNOLD (0-.33.3125), Medical) and 19 January 1944. Dismissal. 
Corps. ) 

·---------
OPINION of the BOAP.D OF REVIEW' 

ROUNDS, HEPBURN am ~mICK, Judge Advocates. __...,..._~----
. l. The record of trial· in. the case of the officer named above 

has been examined by the Board of Review am the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Tlie· accused was tried upon the. following Charges and Speci-· 
.t'icatimsa • 

CHA.RGE1 .Violal:.ion o.t' the 96th Article of Nir. 

Specif'ication la (Findings or guilty disapproved by the 
reviewing authority.) · 

·Specification 2: (F.indings of guilty disapproved by the 
reviewing authority.) 

Specification 31 In that Lieutenant Colonel George K. 
· Arnold, Medical Corps, Station Complement, Camp 

Murphy, Florida, did, at Camp !.turphy, Fl.orida, on 
or about 8 Mly 194.3, wrong~ enter the .sleeping . 
quarters of Second. Lieutenant Isabel C. Scanlon, 
Army Nurse's Corps,:pull .the covers off o.t' her and 
tell her in substance to "Get up a:oo go on a fish
ing party", under such circumstances as to bring 
discredit upcn the military serv+ce. · 

Specification 4a -rn that L.1.eutenant·'colonel George K. 
Arnold, Medical Corps, Station Complement, Camp . 

· 1.furph;r, Florida, did, at Cal!lp Mnrph;r, Florida.; ~ 
or abQut 5 June 194.3, wrongfully make the follOiF
ini renark to a Civil Air Patrol Captain, name 
unknown, abou.t Second Li.au.tenant Isabel c.· Scanlon, 

. 
,Army Nurse Carps; in the presence o.t' several .officers. . . 

http:Sez:vj.ce
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and ladies and in a voice loud enough to attract" their : 
attentioni, "I have been··trying to make this 110man tor 
over a year" .. and (pointing to Second Lieutenant w•. T•. 
Collins, Signal' Corps) a.id,. •see that big bastard 
over there, well, ~t big eon-of-a-bitch has beaten · 
my time and if he thinks I am out he's crazy" or words 
to that ef'!ect. 

Specification 51 (Motion to strike granted.) . 

Specification 61 (Finding ot not guilty.).· 

Specification 71 In that Lieutenant Colonel George K. ·Arnold, 
Medical Corps, Station Complement, Camp Murphy, Florida, . 
having received a la:wful order from Lieutenant General 
H. A. Imuni, United States J..rmy, in the form of a stand
ing order as promulgated :in paragraph 9, sub-paragraph 
h, Public Froclamation No. 2, Headquarters, Eastern · 
Defense Comand and First &rmy,. Governors Island, New 
York, dated 7 September 1942, and paragraph headed 
11Zone B-6711 page 9, Public Proclama.tion No. 3, Headquar
ters, E3.stern Defense Command and First Army, Governors • 
Island, New York, dated 21 De_cember 1942, to refrain 
.from going w.1.thin one hundred (100) yards of the line 
of mean high tide during the period of sunset and sunrise, 
the said Lieutenant General H. A. Drum, being in the · 
exec~tion of his office, did, at Jupiter.Island Beach,· 
F1orida, on or about l August 1943, wrongfully £ail to 
obey the same. · · 

Specification Ss In that Lieutenant Colonel George K. Lrnold, · 
Medical Corps, Station Complement, ·camp Murphy, F1orida, 
having received a lawful order .from Lieutenant General 
H. A. Drum, United states Army, in the form of_a stand
ing order as promulgated in paragraph 9; sub-paragraph· 
h, Public Proclamation No. 2, Hea.dg_U9.rters, F.astem Defense 
Command and J:o'irst Army; Governors Island, New York, dated 
7 September 1942, and i:s,ragraph headed "Zone B-67"., i:s,ge 
·9, Public Proclair.ation No. 3, Headquarters,. Eastern Defense 

· Command and First Anny,_Govemors Islan", New York, dated 
21 December, 1942, to re.fra:m fran going within ona hundred · 
(100) yards of the line of mean high tide during the period 
of sunset and SWll'ise, the·said Lieutenant General H. A. 
Drum, being in the execution of his ofi'ioe, gid, at Jupiter 
Island Beach, norida, on or about 2 August 194.3, wrong-
.fully fail to obey the same. · 
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· ·· He pleaded not guilty to all Specifications and ·the Charge. Specifi-. 
cation 5 was, on motion,· str1clter.&. He was found not· guilty of Speoi- . 
f'ication 6 and guilty or au others and the Charge•. No evidence of 
previous convictions was 19,troduoed at the trial·., He was sentenced 
to be dismissed the service•., The .review.1.ng authority disapproved the 
findings of guilty of Specifications 1 and 2, approved the sentence 

. and forwarded the record_ of trial for' action under Article of War 48. 
. . . . ' ' .... , 

', 

J. With regard to those Specificatiros as to ~hi.ch findings ot · 
guilty have not been disapproved, the testimony 't:ar the prpaecution 
may be briefly swm:iarized as follo,tss · · 

As to Specii'ication ,3. 

Seco~ Lieutenant Isabel c. Scanlon,~ N~sJ c~,-:~s. 
· st,ationed at Camp Murphy, Florida, from 31 August 1942 to No'9;9mber . 
1943 (R. 35). The accused· was at the same time and place Commanding 
Officer or the station hospital. Lieutenant Scanlon lived in the · 

. nurses' quarters from llhich all ma.le peraamel 'Who were· not on official · 
. business were excluded (R. 32, 39). ·Signs were posted to the effect 
. that the building was private q11arters of the nurses (R. 31., 39). · ·• 

I I • ,. ' • • ' 

A.t a time fixed by Lieutenant Scanlm as :-fa_ &mday- morning• · 
"in the latter part" of the summer (year not given) she went on a . 
fishing p:1rty with the' accused and several others of the personnel of 
the Station Hospital of which the accused was Conmanding Officer. · 
The trip had· been planned on the previous,day $nd each J11ember of the 
ptr~ was expected to pay his or her share or :the expanses. ·Qi the · 
Sund~ morning in question all 1'ho ,rere going ori the tr:1.p~ except 
Lieutenant Scanlon, had gathered m the vicinity 0!'1-the nurses' quar
ters llhen her absence wa~ noted by the accused,. an4 ·he sent word to 
her to get up and join the party. She was no.t inclined to a,nd did 

· not do $6. Thereupa,. the accused went to her roan, entered it, told· 
her to get up and, according to Lieutenant Scanlon, when she re.fused 
to _do so pulled the covers of her.bed from her.··· She 11as, at the tim,, 

· in her nightgown am other nurses were present (R.' .31, 33). : · 
. .' ·;;, ·. " . 

Second Lieu.tenant Genevieve 149.nzo., J.:t-rq Nurse Corps, was . 
also a member_ of the group comprising .the fishing party on this occa:- ·. 
-sion (R. 38). She and Lieutenant Soanlon bad __rooms on the same .floor 
in the nurses' quarters (R. ·.39) and she was present, standing in the 
do~y, after the accused had mtered Lieu.tenant Scanlon•s room : . 
(R. 40). She said that the accused "ca.me in to see if she (Lientenant 
Scanlcn) was ready and told her to get ready and cc;>me on and go fishing 
with us" (R~ .39). She did not see'anyt.hlhg_ and did. not knOW" "fihe~ner 
the accused touched the bed covers or not because 1it has been eo long· 
ago" and she "wasn't paying particular attention",· (R~ 40) "but he 
could mven (R. 41). . . . ·,· . . . 
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The trial'judge advocate then attempted to lay the predicate 
for impeachment of Lieutenant Manzo and the following colloquy took 
place: · 

•Q. Do you recall havtng testified under oath before Colonel. 
Montgomery- sometime last November? 

A. Yes, sir. · . . , 
Q. And do you recall that on that occasion questions were ! ; ·.: 

put to you 'Which you answered to .Colonel Montgomery? \- > 
A. Yes, sir. _ .; 
Q. Is it not a fact that on that date you were asked if' ;you 

knew anything about an incident relating to certain 
specifications 'Which had been preferred in the case of 
Colonel Arnold? · · 

A. Yes, sir~ .. 
Q. N01r, in response to the question, .'Do you know anything 

about that?', did you not state, LI was there, he did 
enter the.room and pull the covers off', but his inten
tions were right, it was just- to get her up to go · 
fishing.•? Did you not make'that statement? 

A. Did I say he pulled the covers off? 
Q. I will read it again, 'I was there, he did enter the 

roan and pull the covers off, but his intentions were 
right, it was just to ge'!,; _her up to go fishing.• 

A. I don•t think•he pulled· the covers off. 
Q. Did you or did you not JllS,ke that statement at the time 

:in the investigation before Colonel Montgomery? · 
A. If I did, I certainly didn't mean it that way. 
Q•.Did you or did you not make the statement? 
A. I don• t know whether I did or not. 
Q. Will you deey that you made the statement at that time? 
A. Yes, sir. 
Q. You do deny that you made that statement? 
A. I will change that statement from the way it is there• (R. 42). 

As the reSUl.t of the accused I s visit to the room, Lieutenant Scanlon arose, 
dressed and joined the fishing party (R. 33). She did so because.,. al-

: though both she and the accused were off duty at the time (R. 32), she 
felt that she was obliged to comply with her Commanding Officer•s re-
quest (R. 36). 

As to Specification 4. 

· In the first part of June 1943 Lieutenant Scanlon had occasion 
to attend a dance.given at the Officers Club, Camp Murphy, Florida (R. 32). 
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Second Lieutenant William F. Collins, Signal Corps, to whom she later 
. bec~e engaged (R. 46) was her escort .on this occasion (R. 44, 45). 

, Dur:i.pg the crurse of the evening, while they were in a gans 
roan near a bar in the rear of the club, the accused approached them 
·1.n company. with a captain (not named) who vas a pilot 11':i.th the Civil 
Air· Patrol. The room wa.s crow:Ied 'With other people, both men bd 
wanen. The accused tbm introduced the captain to Lieutenant Scanlon 
who me.de some flattering remarks regarding her appearance, whereupai, 
according to Lieutenant Scanlon, the accused, in a voice loud enough 
to be overheard, and which did attract_ the attention of -others, said, 
"Yes, I have been trying to make that girl ever since she has been in 
Camp l.rurphy, b.lt this big bastard has beaten m::, time" (R. 32). Lieu
tenant Coll:ins testified that "Colonel .l\rnold ma.de a rather derogatory 
~emark that he had been trying to make Miss Scanlcn for a long time 

' tin:i pointed to me and said, 'See tha. t big bastard aver there., well, · 
that· big son-of-a-bitch ha.s b_een beating my time and it lj.e thinks I 
am out he is crazy. 1 " (R. 45) · · / . 

Lieutenant Collins was "naturally quite peeved over ,1tn and 
took Lieutenant Scanlon by the arm and left (R. 37-45). 

. / ' 

As to Speci,fication ?. 

en 7 September 1942 Public Proclamation No. 2 was promulgated 
by Headquarters, :Ea.stem Defense Command and First Army, Governor• s 
Island, New York. Paz:8:~aph 9h thereof is as .follows, 

. "Within any of the Restricted Zcnes B-1 and B4. to 
· :B-69, inclusive, no person not in.the armed forces o.f the 

United States engaged in the performance of official duties · 
shall enter upoo or be frond in the area. eeaward o.f a line 

. 100 yards inland from the line or mean high tide dur:1ng the 
period between sunset and sunrise. 'Whenever ·such area is 
paralleled ey a public road, railroad or boardwalk and such 
public road., railroad or boardwalk is less than 100 yards 
inland 1'rom the line of mean high tide, the prohibitions in · 
this restriG,_ticn shall extend cnl.y to the area seaward ot 
such public road, rai:troad or boardwalk." · . 

' . . ,• . ,-.,. 
On 21 DecEl!lber ·1942 Public Proclamation No. 3 lRts prOlilul.gated by the 
same authority. Zone B-67, en page 9 thereof, is bounded and described 
as follows; · · · 

.. !tnorida. No. 4. Locationa The area consists ot all 
islands, keys, beaches, coastal strips, banks and ree!s en 
the eastern coast ot norida bounded. as follons On the .. 
north by Ponce de !A:ion Inlet; on the west by the Inland 
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\'laterway (Intriacoastal V".aterway) following its course through 
1fosquito lagoon, Ha'1lover Canal, .and the Indian River to ~t. 
Lucie Inlet; on the south by St. Lucie Inlet; and on the east 
by the Atlantic Ocean and .sounds, coves, gulfs, bays, inlets;. 
and indentations thereof. The Re;:itricted Zane shall further. 
consist of an extension of the above area along the Atlantic, 
Coast f'rom St. Lucie Inlet south to Cape Florida o;n the ·; 
southern end of Key Biscayne,, Florida; said additional area / 
to be b cunded on the east py the 1tla.ntic Ocean and on the f 
west by a l:me paralleling the line of the coast at a distance 
or one hundred (100-) yards inland :Crom the line of mean high 
tide, such western boundary extendmg to the south -from St. 
Lucie Inlet to a north-south line through the most southerly
point of Cape Floridaj with respect to Virginia Key the above 
extended are9t shall run .from the most nortllerly--:point of the 
Key along its Atlantic Coast to its most southwesterly point; 
with respect to Key Biscayne said area· shall run from North;. 
west Point along the Atlantic Coast :to the above north-south 
line through Cape Florida. · The corporate limits of Coronado 
Beach, Cocoa Beach, Melbourne Beach, Winter Beach, Vero Beach, 
and Jensen Beach shall· be· excluded f'rom the restricted area 
except the areas thereof' sea-ward of' a line parallel to and 
one hundred (100) yards west of the line ~ mgli.n high tide of· 
the Atlantic Ocean, imich area shall be restricted." · 

. • t . 

The COllrt took judicial notice of the two proclamations and 
that Jupiter Isl.and B.ea.ch, _.Florida, lies within the zone thus restricted 

. (R. 9 10). . ·· .. · 
1 

Far. the p.irpose of enfor.cing the regulations and restrictions 
containe.d in the p~oclanations., members of the Coast Guard were detailed 
to mke nightly- patrols along the beach of the Atlantic Ocean on Jupiter 

· Island, Florida (R •.10, 11, 15) •. Among other things the guards were. · 
ordered to allovr no one on the beach from sunset to sunrise and if any 
one was found on. the beach within the prohibited period, to check iden
tification and, if not found satisfactory, toarrest·the person (R. 12, 
13,. 16). ' 

• Seaman First Class Cherry A.. Woma.ck and George R. Gomers were 
on such guard patrol along the beach of the Atlantic Ocean on Jupiter. 
Island around midnic}lt of ·1-2 August· 1943 (R. 10, 16). At some time 
between 10 o'clock p.m. and 12130 o'clock J.m. they saw what appeared 
to be someone running along the beach. Both Womack an:i Gomer s were 
mounted apd they firct believed it was another guard who had lost his 
horse (R. 10) but. they were unable to see because the night was dark-· 
and cloudy•. (R. 12, 13,, 21,-25). Womack, who was :in front of Gom9rs, 

·.. shouted "Ealt" and some cne answerari: ··"Don't shoot, don't shoot, ·: 
Colonel !.mold." (R. 10, 16, 17). Both guards then rode up to the 
accused and Gamers asked him what he was doing on the. beach at that . 

'i 
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hour, to 'Which the accused answered that he was hav:i.ng a swim. When 
told about the prohibition against any llllauthorized person being· on 

· . the beach at that hour the accused said: nr lmow,. but we work late -. 
hours and I am going to have rsrr :tun.'' ·. The guards noticed, during ' 
flashes of lightning, that th~ .accused 1ra.s nude, f'-lld they detected 
liquor on h:j.s breath. Vlhen they 198nt with him to a house nearby for 
the purpose of checking the accused's identification, they saw a 
wcman, also nu.de, jump from the steps and throw her arms around the . 
accused. The guards then entered the house ud checked the accused's 
identification card. A.fter -warn::lng the accused not to go on the beach . 

: aga.m under such circumstances under penalty- of ~est the. guards -
left {R. 10, 11, 14, 16, 17, 19,'26). . 

: As to Specification S • 
• ,, . ·. '·. . ;. I , 

Ch the night of 2-3 August 1943 \Seama.n First Class Roy L. 
Sigemore was serving as a cO'lst guard pa.trol on Jupiter Isl.and, Florida, 
in the vicinity of the beach where the incident described by the evi
dence relative to Specificaticn 7 above set forth had occurred (R. 'Z7). 
The night was real dark but the clouds were scattered {R. 29) • .la.he 
proceeded south his horse noticed something in' the water in front of 
the house where the accused· lived. Because of the darlmess the guard 
could not see the object so. he dismounted1 and approached the water~ 
Seeine 'What looked like' two heads, he called out to ask 1'ho was there·, 
'Whereupon the accuse:! came out of the water, completeJ.¥ nude, and 
saids "Don1t shoot:, it is ·the sa.me thing as last night•. This giard 
also ask~ the accused whether ha did not kn01r that he was not per
mitted ,.to be on the beach at night, to which the accused answered that' . 

. llhe didn't get off until 10 or ~10130 at the hospital and it was the 
only chance· he ha.d to be on .the beach.it. A.t this point the guard 
observed a woman, ankle deep in the water, also entirel.¥ nude •. · He 
then told them they would have to'.;get,off the beach, whereupon they
left (R. Z'l, 28) • . . . . 

. 4.. The accused; having been in?ormed o1' his . rights., elected to ' 
. reJULin silent (R. W; 11.4)• . . ... ,, . 

·-. . .' . ·~- . 

Colonel L.A.A•. Be,rry, General Staff Corps, ~dqu:arters, ·. . . 
Fourth Service Command,·. testi!ied for the defense that from 20 October .· 
1942 t<> 21· July 1943, the accused.•s Post Surgeon llhile Colonel Berry . 

,-.111as Canmanding Officer at Camp Murpey-,· Floridll•. Dur:ing this perioc;l: .·. 
·.. the hospital was rated.. as "superior• and the· accused's servic$s·were . 
,ntirely satisfactory-. Colaiel:·Berry ,stated that he 110uld be,Tery ·, ·,. 
glad to· have the accused serve under him in the capacity- of, a su.rgem· · 
-or canmanding officer ~of-.a hospital. ~~ any time· {R. 101., 102). 

It 'IIS.S ,stipulated arid agreed tblt, if the oi'.f'iClera herein-:,- ' ' 
after named were present in court, they woulQ testify; respec;Unly,· 
as . .follows1 · · · · · · •i· 
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' 
Lieutenant. Colaiel William c. Menninger., Medical Corps, ' 

Office of the Surgeon General., had several ccntacts with the accu'9ed 
on 1'hich occasions he sa;w him for short periods of time while in-; 
specting the effectiveness of hospital organization. In his opinion 
the accused discharged his responsibility as administrator of the :· 

_Station Hospital., Camp Murphy, F1orida, in a capable way. He md · 
never known of arrf' misdemeanor or misconduct on the part of the : 
accused and he never had any reason to assume that he was other tQan 
a capable., efficient and respected medical officer (R. 104; Def. Ex. 
5). - . 

.• I 

Lieutenant Colonel Rettig A.. Griswold., Medical Corps, member · 
of the staff of Vlalter Reed General Hospital., Washington, became ac
quainted with the accused during his· (Colooel Griswold's) tour of 
duty as consultant,. in surgery to the Fourth Service Command from 
September 1942 to July 1943 during which period he saw the accused· -
on several occasions. Ythile the accused was· commanding o!ficer at · 
Camp Murphy; Florida., inspectioo showed t~t it was run efficiently 
and 118ll and that the accused had the respect of his o.fiicers, per-· 
sormel azxi patients and was rendering service of a superior grade~ 
On all occasions when he came in coo.tact with accused his demeanor 
and conduct were exemplary and he could find nothing to criticize 
professionally or personally 'in his caiduct as an officer and a 
gentleman (R. 104., 105; Def. Elt. 6). · · 

Colonel A.. VI.' French, Medical Corps; Surgeon., Headquarters, 
Fourth Si3rvice Command., outl:ined the duties performed by the accused 
s:ince his call to active duty arxl commented favorably. upon his ability 
and efficiency as _the oo:n.~ding officer of the Station Hospital., 
Camp Murphy, Florida. He considers the accused an officer of excep
tional administrative ability capable of efficiently organizing and 
conung.nding a medical field with up to 1000 bed ~pacity (R. 105; Def. 
Elt. 7). -

- By depositims, Mr. Bruno 'Julian Jaeckel., !Jr. James Oiven 
Brown and J.':rs. J. O. Brovrn, his wire, all civilians., testified that 
they each knew the accused and that his reputation !or morality., 

. pitegrity _!Uld general conduct is good (R. 103., 104; Def." Elt. 2., 3., 4) • 

• . In rebuttal., the prosecution called Captain Joseph D. 
Ever....ngham., Medical Admmistrative Corps, Station Hospital., and t-tljor 
Harold. J. Crumley., Sisnal Corps, both stationed at Camp Murphy, Florida., 
-..ho testified that in their. opinion the accused's repl,lta~ion far 
morality is bad (R. 105-108; R. 109-111).. · 

5. At the conclusion of the prosecution's case counsel for the 
defense moved that. "by reason of complete insufficiency of evidence., 
testimony adduced ilere or evidence submitted to this ·cwrt to support 
the Specifications and Charge, tmt the court at this tinie direct a 
dismissal of his cause .with acquittal for the accused." Thereupon the · 
law member ruleda "UnJtess there ~s some objection by sane member of 
the crurt the motion 1, denieid." Apparentl;y there was-no objection. 

' 
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, Defense counsel ·then moved that the court "direct the strikin~ 

Qf ~pecii'ication 5 fr9m the Charge". The trial judge advocate COJ'\Sented 
and the law member \granted the motion• 

. 4 motion or defense counsel tlnt the court strike Specification 
. 6 11i'rom the Charges" -..as denied.• 

Finally-, a motioo to strike Specificatiolll l, 2, 7 and 8 on the 
grounds that Specifications 1 and 2 are patentl.7 :incompatible with 
Speaitica.tions · 7 and 8 was denied. · 

6. In viewing the con::iuct of the accused toward !liss Scanlon, as . 
alleged in Specification 3, ·it is necessary to bear in mind that he was, 
at the time, the co:nmandi,ng officer of the Station ;rospital in which she 
was than serving as a commissioned officer of the Arm;r Nurse Corps. 
Conseqrently, irrespective of whether they were on duty or off duty, 

. there via.a a z:elationship between them, arising from their respective 
· official caµi.cities,, which required an even higher degree of amenities 
and polite conduct than would ordinarily be expected. 

~ile it is true ;t:,hat, as ruch connna.ncUng officer, he had the 
- power and authority .to enter into the private quarters of the nurses , 

when engaged en official· blsinesS', rio stretch of imginati.on could 
clothe ll:un with the right to do so arbitrarily and .f~r his own private 
purposeis, and certainly cnlr the gravest necessity _could justify his· 
entering their bedrooms without invitation or permission• 

. 
~ the instance in question there was neither justification 

nor excuse for what occurred. Lieutenant Scanlon., though she ?las 
.invited by the accused to join a fishing party and having agreed to . 
go, was expected to pay her share of the expenses, 1ra.s not compelled. 
to go and.·was at liberty to change her mind, as she did. The action 
of the accused in going to her bedroom uninvi tad and while she was 
still, in bed, clad mly in her night gown, in order to dems.mi that , 
she get up, dress and . join· the party, was indecent and, in the' light 
of-their official relationship, prejudicial to the discipline of the 
hospital. 'Whether he did, in fact, ~ull the covers back~ thus disclosing 
Lieutenant Scanlon' s dishabille, is :in dispute. Lieutenant Scanlm 1 said 
he did but another nurse, Lieutenant Hanzo, save conflicting testimony. 
'Yfuen testifying before the 'investigating officer Lieutenant Manzo, Army 
Nurse Corps, said the accused "did pull the covers off" adding, by way 
of saving amendment, "but his :intentions were right". At the trial ' 
she repudiated her statement regarding the bad covers and said she 
11didn 1t see anything" and that she 11did not know if he touched the 
covers. or not". Under .the- 1::ircumsta.nces the unimpeached testimony- of 
Lieutenant Scanlon bears the greater weight. 

There is little doubt that the accused presumed upon his 
official position to do what he would certainly not consider justi
fiable if done by any subordinate officers of his staff. Both the 
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unwarra~ted ehtry into the nurse's bed~oorn and his attempt, because 
of his office, to coerce her into doing what she hid a lawful right 
not to do, if she so chose, were clearly violations of Article of 
War ·96. · · · 

I 

On a later occasion, the record of tria.l discloses a still 
greater atuse by the accused, of his rank and official· station. It . 
was shown tra.t, a.t a dance being held in the Officers Club, the 

.. accused :introduced a Captain of the Civil Air Patrol to Lieutenant 
Scanlon in the presence of Lieutenant Collins, 'ffllo was her escort. 
Other ladies and gentlemen were in the i:rmediate vicinity. Without 
justification or excuse, and referring both to Lieutenant Scanlon and. 
Lieutenant Collins, he addressed the following rema.rks to the· Captain: 

· "I rave been trying to make this 1roma.n for over a· yea!'" and, point:i.ng 
to her escort, Lieutenant Collins,- he ccntinu.ed, "See tra.t big bastard 
over there, W3ll, that big son-of-a-bitch ms beaten my time and if 
he thinks I am out he's crazy. 11 · · 

. The import of the words is plain. I£ others heard the remarks 
(and the testimony :indicates that some did) it merely aggravated the 
e.ftect of the language which the Civil Air Patrol Captain, and Lieu
,t!nants Scanlon and her escort, Lieutmant Collins, were obliged to 
hear. What was said evidently connoted that the accused had been 
trying to court the affections of Lieutenant Scanlon for a long time 
and had been, thus far, tlmarted by Lieutenant Collins' successful 
addresses to mr. Even though t..l-te infoniation had been couched :1n 

. more delicate language such a bold annOW1cem.ent would have justified 
the inference tmt Lieutenant Scanlai could :improperly advance her 
·own interests il' she acceded to the importunities of her cOlllllailding 
off'i.cer. Even so, it would have been an indacor011s as well as an 
indiscreet statement on the pa.rt of the accused. But, when modified 
by vulgar and obscene epithets directed aga:inst his supposed rival, 
the accused's language constituted comuct not only prejudicial to 
good order and military discipl:ine., but unbecoming an officer and a 
gentle~ as wen·. 

The defense made an effort to discred.it the testimony of 
Lieutenant Scanlai ey attempting to show that, for various., vague 
reasons, she had become· disgruntled ·and embitter~ against the accused 
who had bem her erstwhile friend. The showing is too ~hallow to 
accanplish e.ny purpose. The fact that Lieutenant Scanlcn and Lieutenant 
Collins were, at the time of the trial, engaged to be married., was· also 
shown as indicative of their bias and prejudice. - Such a close rela
tionship might tend to color testi.maiy but. it would be monstrous to say 
that it presupposed a wi.11:ingness, en tlat account, to give perjured · 
evidence. No one offered any testimony 1n denial or rebuttal of . 
their story and, since it is uncha.l.lenged, it is legally sufficient 
to support the f:ind:1ng. , 
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In determ:iJling tha gullt or innocence of the accused •as to 

Specifications 7 and, 8 it must be borne in mind that the offenses 
. alleged were violations of orders which had been promulgated by public 

proclamation. They emanated from the Comnarrling Officer of the Eastern 
Defense· Command of the United states Army. What all the world knows 
the crurt must be preswned to know and we nay take judicial notiee 
of the fact tha. t enemy submarines had, been torpedoing merchant vessels· 
just off the Coast of E1orida in the vicinity of the place where these 

, offenses are alleged to have occurred. In order to lessen the p:robabi
lities or further memy depredations of like character an1 to reduce 
the ha:zardD of coastal shipping, most of the Atlantic coast line/ .frail 
~ine to norida had been placed under "blackout"· orders and the -
public 198.s forbidden, between sunset and sunrise, to be within desig
nated restricted areas. These are the orders llhich the accused i8 · 
charged with violat1ng. Since public proclarr-.ations receive the most. 
widespread publicity in newspapers and by posting, even civilians · 
would fi.nd it di.!ficult to assert that they were unaware of their 
content. Certainly no high ranking officer of the Army could rely 
upon his ignorance of the law to defend against a charge of violating 
orders of such grave importance, nor would he be permitted to question 
their applicability to him because of any fancied unusual circumstances 

. because of which ha felt he was exempted from their provisions. 

Notvdthstan:iing, the accused did, on the night of 1-2 August 
1943 enter into the restricted a~ea and., at about midnight, -wa.s dis-. 
covered by a patrol of the G0:1st Guard, bathing :In a nude condition, 
on the beach· of Jupiter Island., Florida. He was accompanied by a nwe 
female. It is ·evident that the accused was residing temporarily in a 
house' somewhere en the beach in the vicinity of 'Where he was bathing•. 
Although he had violatecL the orders and must have.~own of the nightly 
coast guard patrol inaS!!lUch as ha cried out "dcn 1t shoot" immediately 
when he W3.S hailed, the guard merely checked his identificatj.on papers 
and warned him not to go upon the beach in the future between specified 
hours. , 

These facts and circumstances constituted a violation of the 
orders set forth in Specification 7 and ~hile it might be condoned as 
a first offense without particularly aggravating circumstances the 
events of the nex.t evening present a different picture. Ch the night 
of 2-3 August 1943 the accused., again nude am in the company of a 
nude female, was found disporting himself in the .surf at the same place 
and again., at about midnight•. That he !mew he was violating orders 
on this occasion. is conclusively shown by his first remark to the guard 
when he -was hailed: "Don• t shoot, it is the same thing as last night." 

. Thu~, there is portrayed in this evidence,- a ~llful and 
flagrant disobedience of orders which the accused !mew were binding 
upon him and which he had, within twenty-four hours been warned to 
obey. · It was all the more aggravated because, be~g an officer o! 
the United States Army., his manner and his wards toward a mooiber of 
the c0:1st ~rd patrol who was endeavoring to enforce obedience to . 
the orders indicated:that-he felt he was above the necessity of obeYJllg 
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them. Irrespective of the' nudity of the accused and his female com.;. 
pa.nim at a place ·where he had been found :in the sa."!le condition on 
the previous night by manbers of the guard patrol, which conduct was. 
certainly of a nature to bring discredit upon ,the military service, 
·the actions of the accused in again violating the orders contained 

, , 1n the public p?,'oclama.tio:ns arxi in refusing to heed the well-intentioned 
warning o! a coast. gia.rd patrolman, ,ras clearly conduct to the preju
dice of ~ood order and military discipline. 

7,, The motion to "direct a dismissal of this. cause with acquit,:.. 
tal ·£or the accused" nade at the cc:nclusion· of the prosecution's case 
was properly denied. · What _was evidently intended was a motion for. 

· findings ot not guilty. Such a motion will not be granted if there 
.· be any substantial evidence which, tocether with all r~sona.ble in
. f'erences therefrom and all applicable presumptions, fairly tends to 

establish every essential elE:lllent of an offense charged or :included 
in any specification to which the motion is ..directed (par. ?lg_, M.C.M. 
1928)•., · , · . . > 

.. - \ .:. . ..' . 

Since the accused was found not guilty of Specification 6, · · 
·. ~ he ms not been harmed by the failure of the court to grant the motion 

·· to' strike the Specification. · · . . 

While there was sane merit i:.o the contention that Specifica
tions land 2 were incompatible with Specificatic:ns? and 8, the motion 
to strike all of them was too broad. The action of the reviewing 
authority in disapproving the 1':md:ings a.s to Specifications l and 2 
accomplished all that the crurt could properly_ have done :in disposirig 
of the motion.· · 

8. Records of the War. Department disclose that the accused lEl.s 
·born :in Dallas, Texas and is now 34 years and ·7 months of a;;c. He 
1'18.S graduated from high school :in 19Z'/. He attended Southern Methodist 
University for two years and was graduated from Baylor !Jiliversity 
(Medical Dep3.rtment) in 1933 after which he was an ir.teme ·at St. 
Paal1 s Hospital, Dallas, Texas, for 18 month3. He was coT!Ulli.ssioned 
a First lieutenant, Medical Corps Reserve, en 7 June 1935. On 4 
October 1939 he was promoted to Captain, .Medical Corps Reserve.,. On 
26 October 19-4.0 he -was called to extended active duty and assigned to 
Fart Crockett, Texas. He later aerved at Fort Huachuca, Arizona and 
Camp Blarrling, F1orida. In 1941 he pursued a refresher course at the 
Carlisle Barracks, Carlisle, Pennsylvania. On 29 July 1942 he was 
promoted to Major, Medical Corps, Army of the United States, and on 
8 May 1943 to Lieutenant Colonel, Medical Corps, A.nrry of the United 

• States. A.t the time of the offenses charged he was Commanding Officer 
of the Station Hospital at Camp Murphy, F1orida. 

\. 

9. The court was leg&lly constituted. No errors :injuriously 
affecting the substantial rights of the accused were ccmmitted at the 

- 12 -



(81) 

trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings and the sentence and to 
warrant confirmation of the sentence. A sentence of dismissal is 
'authorized upon conviction of a violation of Article of War 96. 

Jl~~o-oate. 
~· . ; .Judge AdYocate. 

~~ 1 , Judge Advoca:t,e. 
I I 
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.1st Ind. 

war Department, J.A.o.o., 11 APR 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Boi.rd of Review ·1n the 
case of Lieutenant Colenel George K. Arnold {0-333125), Medical 
Corps. · 

2. I concur in the opinion of the Boa.rd of Review th:Lt the 
record of trial is legally suffici,ent to supp9I't the findings. of 
guilty as approved 'tu the reviewing authority and the sentence and 
to warrant confirnation thereof. I recommend that the sentence be 
confirme:l and carried :into execution• 

.3. Inclosed are a draft ;of a letter £or your signature, trans
mitting the rec,ord to the President for bis action, and a form of 
Executive action designed to carry into effect the recommendation 
he~einabove made, should such actio~ meet ~th approval. 

1"11, . ~ca.-.....__ .. 
-~ 

}.tyron c. Cramer, 
M:i.jor General, 

.3 Incls. T,he Judge Advocate Generai. 
1 - Record of trial 
2 - Dft. ltr~- for sig. S/'N 
3 - Form of Executive action 

(Sen~nce confirmed tµt execution suspended~ G.C.M.O. 198, 26 May 1944) 
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WAR DEPARTMENT' 
Army Service Forces 

In the Office of The Judge_Advocate General 
· Washington, D. c. (83) 

SPJGV. 
CM 250868 

UNITED ·STATES 

v.· 

Second Lieutenant THOMAS 
C. A..1'IDERSON (0-803533), 
lir Corps. 

22 APR 1944 
ARMY Am FORCES 

EASTERN FLYING TRAINING COMMAND 

Trial by G.C.M., convened at 
Fort Myers, Florida, 2 February 
1944. Dismissal. 

OPINION of the BOARD OF REVIE'N 
TAPPY, KIDNER and HARWOOD, Judge Advocates · 

. . 
l. The Board of Review has examined the record of trial in the 

case of the officer named above·and submits this, its opinion, to The 
Judge Advocate General. · 

2. The accused was tried upon the followin~ Charges and Specifi
cations: 

CHARGE: Violation of the 96th Article of War. 

Specification l: (Finding of guilty disapprov~d by 
the reviewing authority). · 

Specification 2: In that Second Lieutenant THOMAS O. ANDERSON, 
Air Corps; 715th Flexible Gunnery Training Squadron, 
Buckingham Army Air Field, Fort Myers, Florida, was at or 
near F9rt Myers, Florida, on or about l December 194.3, 
disorderly in uniform in a public place, to wit, the Town 
Hall, 'Lee County, Florida. 

Specification 3: In that Second Lieutenant THOMAS c. ANDERSON, 
***,did, on or about 4 December 1943, at Fort myers, 
Florida, wronr:fully violate the-written provisions of 
paragraph 1 of Post Memorandwn, Headquarters, Army Air 
Forces Flexible Gunnery School, Fort Myers, Florida, dated 
19 August 1942,, to which he was subject ~nd ,which provided 
as follows:· · 

CURFEii: Effective this date the following instructions apply 
to all Officers of this Command including those who 
are temporarily authorized to live off the Post. 
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l. ill Officers will proceed to their homes 
·or quarters so as to be present by 2/+00. 

2. Iri the event it becomes necessary for an 
Officer .to be off the Post after 2400, ·he will 
secure fro;m his Squadron Commander a written pass 
for such permission. · 

. . 
as amende·d by paragraph VII, Daily-Bulletin Number 122, 
Headquarters, J.rmyAir Forces Flexible Gunnery School, 
Buckingham~ Air Field, Fort Myers, Florida, dated 
6 1&ey' 1943~. whi~~ provided as follows s 

VII. NOTICE TO ALL MILITARY PERSOIDZEL. -
. l. Effective at once, curfew regulations for . 
· this Post are changed to allow military personnel 

to -be- absent from the Post until 0200 on Sunday 
morning ONLY•. Curfew will remain at 2400 for 
evt3ry other night of the week. · · 

1n that he wrongfully failed to proceed to his_ home or .. 
quarters s_o ·as to be pr_esent by 2,00, 3 December 19/J. 

ADDITIONAL CHA.RGEs ·Violation of th~ 96th Article_ of War. 

Specification ls In that Second Lieutenant THOMAS c. ANDERSON, -
· · * * * , did, on or about 2 December 1943; at Fort_Myers, · 

Florida, wrongfully violate the written provisions of • 
. _paragraph l of Post Memorandum, Headquarters, Army Air 

Forces Flexible Gunnery School, Fort Myers, Florida, dated 
19 August 1942, to which he was subject and which provided 
as: follows: · 

., CUR.FEW, - Effective this date the following instructions 
" _apply to all Officers of this Command including 

those who a.re temporarily authorized to live off 
the Post• 

. l. All Officers will proceed to their homes 
or quarters so as to be present by 24()0. , 

2. In-the event it becomes necessary for an' 
Officer to be off the Post after 2400, he will 
secure-from his Squadron Commander a written 
paas for such permission. _ · 

as amended by paragraph.VII, Daily_Bulletin.Number 122, Head
quarters, Arm:/ Air, Forces Flexible Gunnery School, Buckingham 
'A:rm-/ Air Field, Fort Myers, Florida, dated 6 May 1943, which 
provided as follows: , · 

VII.- NOTICE TO ALL LIILITARY PERSONNEL. 
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1. Effective at once, curfew regulations for 
this Post are changed to allow military personnel, 
to be-absent from the Post until 0200 on Sunday 
morning ONLY. · Curfew will remain at 2400 for 
every other night of the week. 

in that he wrongfUJ.ly failed to proceed to his home or quarters 
so as to be present by 2400, 1 December 1943. 

"'.Specification 2: In that Second Lieutenant THOMAS C. ANDERSON, 
***,was at or near Fort Myers, Florio.a, on or about 
4 December 1943, disorderly in uniform. 

He pleaded not guilty to and was found guilty of all Charges and Specifi-. 
cations. He was sentenced to "be dismissed the service, and to be confined · 
at hard labor for a period of eighteen (18) months." Evidence was introduced 
of one previous conviction by general court-martial for violating flying 
altitude regulations, for being disorderly in uniform in a public place, and 

. for being out after hours contrary to a standing curfew order, all-in violation 
of the 96th Article of War. The reviewing authority disapproved the finding . 
of guilty.of Specification 1 of the Charge, approved the sentence but remitted 
the confinement imposed, and forwarded the record of trial for action under 
Article of War 48. . 

J. The evidence-introduced by the prosecution shows that on the night_ 
of 1 December 1943 the accused was present in uniform in a night club known 
as the Town Hall, located in the vicinity of Fort Myers, F1orida (R~ 15, 16, 
22). Mrs. Gloria Fleischer, the wire·of an officer, was also there with her 
sister (R. 15). Mrs. Fleischer stopped Corporal McKenzie, an M.P. on duty 
there, to ask him about medical attenti~n for a toothache. The accused then 
accosted the two, asked Corporal McKenzie what right _he had to put his arm 
around Mrs. Fleischer, and demanded the corporal's name and organization. 
The latter wrote out the requested information for the accused (R. 15, 22, . 
24). It was about midnight and Corporal McKenzie proceeded with his duty of 
"getting everybody out" of the establishment (R. 22). The accused then · 
engaged the bartender of the place in conversation, asking him to agr~e that 
all M.P.s were "sons-of-bitches" (R. 24). The bartender refused and disagreed 
with the accused (R. 22, 24). Accused thereupon called the bartender,a "God
damned 4-F son-of-a-bitch" (R. 15, 22, 24). Corporal tlcKenzie and other M.P.s 
stepped between the two and ushered the accused out to the street (R. 22). 
The bartender followed the accused into the street and the accused thereupon 
stated to him, "You God-damned son-of-a-bitch, .I can whip you" (R. 15). 'The 
bartender drew back to strike the accused but the M.P~s intervened (R. 15, 
22) and the accused was put into a taxi (R. 22, 23, 24) • ._As the taxi.drove 
off the accused called out the window, "You're a God-danmed rour-F son-of-a
bitch11 (R. 221 24). While accused in a loud voice was cursing the bartend~r 
several M.P.s, Mrs. Fleischer, her sister and ten or fifteen other people 
were,present (R. 22). 

' ' 
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It was after 2400 on 1 December 1943 when the accused was 
put into the taxi by Corporalj.:9!".enzii:: (R. 22). The bartender shortly 
thereafter called the ac(:used at the i"'ranklin Arms Hotel and the accused 

. said he was sorry a.bout what had-happened. A little later he cane back 
and personally apologized to the bartender. The Town Hall closed at 
twelve thirty at night and it "wasn't long afterward" when the accused 
returned to a,pologi.ze (R. 24). A standing order of the commanding 
officer of the accused's organization, issued 19 August 1942, required 
all officers to be in their homes pr in quarters by 2400, and was amended 
6 I.1ay 1943 to allOIV them to be absent until 0200 on Sunday morning only. 
To remain absent after such hours it was requisite for an officer to 
secure a written pass for such permission from his squadron commander 
{R. 12, 13; Pros. Exe. A, B). The accused had no such permission to be 
absent after 2400 on 1 December 1943, and, as a matter of fact, had 
never at any time been given a curfew pass by his squadron commander 
{R. 14). · . . . 

Around 2430 on 4 December, 1943, the accused in uniform was 
again in the Tc,wn Hall night club accompanied by Mary Ann Kunze, the 
sister of t:rs. ··Fleischer. Sergeant Sanders of the 912th Guard Squadron, 
a military police.organization, who was then off duty, was also in the 
club,and was called over to the accused's table by Mrs. Kunze. She intro
duced the accused and the sergeant and the latter offered to shake hands 
with the accused. The accused in a loud voice said something about the 
sergeant being a "Son-of-a-bitch of an M~P." and the sergeant started to 
walk away (R. 26, 27). The accused called the sergeant to attention and 
b~rated him in a loud voice (R. V). The sergeant "started to wander 
away" but the accused followed him and called him to attention again, 
stating that he. had wanted to get an ti.P. in trouble for a long time, 
that he was eoing to have the sergeant busted and that he was going to 
call the officer of the day (R. V). He called the guard squadron to 
see if the sergeant was on duty and then called the officer of the day. 
The accus_ed and the sergeant argued for e.while and then the sergeant was 
esked to accompany the accused (R. V) while he took Mrs. Kunze to the 
home of her sister, l,irs; Gloria Fleischer (R. 17, 18, V). The accused 
and Mrs. Kunze entered the house {R. V). Mrs. Kunze told Mrs. Fleischer, 
nho had retired, that the sergeant was under arrest and the· latter told 
~lrs. Kunze to bring the sereeant into the house {R., 18). 

Sergeant Sanders entered the house and engaged in conversation 
with Mrs. Fleischer in her bedroom. The accused entered the bedroom and 
said, "Come on MP, we're going."· Mrs. Fleischer objected to the accused 
taking the sergeant with him. The accused said to the sergeant, "God
damned your soul, come on. 11 He also told the sergeant he was going to 
get his "God-damned ass busted", and .used the expression "God-damn· it" 
several times while in Mrs. Fleischer's presence. Mrs. Fleischer asked 
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the accused to leave and he· refused. She finally pickea up a shotgun, 
pointed it at the accused and he left the house {R. 18, 'Zl, 28). Mrs. 
Fleischer had injected herself into the situation and objected tq the 
arrest of the sergeant because she 11didn I t think no drunken officer ·. 
could take no enlisted man or no one else with him" (R. 20). · 

These events occurred between 2400 on 3 December 1943 and 0100 
on 4 December 1943 (R. 21). Standing orders of'the accused's organization 
required that he be in his home or quarters by 2400 each night except on 
.weekends ,;hen the curfew hour extended to 0200 on Sunday morning (R. 12, 
13; Pros. Exs. A, B). To remain absent after.such pours it was requisite 
for an officer to secure a written pass for such permission .f'rom, his squadron 
commander. The accused did not have_ the permission of his squadron commander 
to be absent after 2400 on 3 December 1943 (R. 14). · 

No summary of the evidence offered by the prosecution in support 
of Specification l of the Charge is made herein as the findings of guilty 
of this Specifieation were disapproved by the r~viewing authority. 

4. The accused, after his rights had been fully explained to him, 
elected to take the stand and testify under-oath with respect to Specifi
cation_l of the Charge, which was disapproved by the re:viewing •authority, 
and to remain silent as to all others. · 

' Second Lieutenant Fred C~ Ford, Air Corps, a witness for the 
defe~ae, testified that he was in the Town Hall club with the aqcused on 
the night of l Decer.;ber 1943. He saw an M.P. at the bar with his arm · 
around a girl and asked the accused if 1I.P.s behaved in that manner. They 
went.to the bar and the accused took the Ivl.P.'s name and turned it over to 
an L.P. sergeant. The bartender objected to the accused's conduct,,jwnped 
over the bar and followed Lieutenant Ford and the accused outside. The 
accused and the.bartender were talking. There were about.six :M.P.s-around 
at the time. The bartender drew back to strike the accused, the M.P.s 
intervened and Lieutenant Ford "shoved" the accused into a.taxi cab. The 
bartender he,d stated to the accused, that "no God-damned shavetail is going 
to act like that in 'IIfY' place11 and the. accused had replied, "I don't give a 
God-damned whether you like it or not.", The -accused shouted out of the 
window of the cab as it drew away, "you four F son-or-a-bitch" (R. 37). 

Second Lieutenant brk s. Dalen, Air Corps, a witness for the 
defense, testified that he was with the accused on the night of 3 December 
1943. About eleven o'clock they-left tiieir quarters, picked tip Mary Ann 
Kunze and went to the Town Hall club. An K.P. came over to the table. He 
had no M.P. brassard- on his arm. The accused ma!ie some remark about not· · 
liking M.P.s and wanted the J;i.P. to leave. The r..P. indicated he was going 
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to turn·· in the'.'·~ecused and Lieutenant Dalen for being out after' curfew 
"which we--weren;· (;R. Lil.). He stated he was on twenty-four hour duty and 
had the right to.turn anybody in at any time regardless of the fact that 
he didn't have an arm band on. He also made some remarks about eecond 
lieu·c.enants being cowards and hiding behind trees while the privates 
fought the war. A loud argument ensued between the accused and the M.P. 
The accused made some telephone calls and then arrested the M.P. for being 
drunk and disorderly and for falsely stating that he was on duty. All 
four of them then left in a cab., proceeding to the house of the· girl's 
sister. It was then around twelve o'clock or a little after (R. Lil., 42, 
43) • Lieutenant Dalen did not enter Mrs. Fleischer I s house but remained , 
outside. He eaw the accused subsequently being pushed out of the house 
with a: gun pointed at his stomach (R. 43). · 

. 5. Specification 2 of the Charge alleges that the accused was 
disorderly in uniform in a·public place on or about l December 1943. 
The evidence sustains the finding of guilty of this Specification. bn 
the night of l December 1943 and the early mq_rning of 2 December 1943, . 
the accused used language that was loud and clearly_profane, insulting 
and provocative toward a bartender both inside and in front of a public 

. night club in the presence of military personnel, women and otners. He 
was about to be engaged in a public brawl with the bartender when a 
bro-ther·otficer removed him from the scene. · 

-

A specification allegingdisorderly conduct should allege the 
specific conduct relied upon as constituting the offense (Dig. Op. JAG, 
1912-40', sec. 454 (34), p. 353). This Specification fails· to do so. 
However·, a finding made under a defective Specification is not to be· 
disapproved unless it appears from. the record that the accused was in 
fact misled by such defect, or that his·substantial rights were in fact 
otherwise injuriously affected thereby (MCM, 1928, par. 87}2, p. 74) •.. It 
is apparent from the record that the accused understood fully the particular 
offense with which he-was charged under this Specification•. He was not 
misled nor were any of his rights_ injuriously affected thereby. · -

6. Specification 3 or the Charge alleges that the accused violated 
a standing order of his organization by failing to be in his home or. 
quarters by 2400 on 3 December 1943. Judicial notice can be taken of the 
fact that 4 December 1943 was not a Sunday in which event· the curfew hour 

· would have been 0200 on that day. The evidence of the prosecution~, and 
that offered by the accused, conelu~ively sustains the findings or guilty 
of this offense. 

7. Specification l or the·Additional Charge all~es the accused 
also violated the standing curfew order by failing to be in his home. or· 
quarters by 2400 on l December 1943. Judicial notice ·can be taken·of 
the fact that 2 December 1943 was not a Sunday. The evidence sustains 
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the findings of·guilty of this offense. 

8. Specification 2 of the Additional Charge alleges that the 
accused was disorderly in.uniform at or near Fort My~rs,-Florida, on 
or about 4 December 194J•. The evidence sustains the findings of 
guilty or this offense. The accused's officious conduct and insult
ing language resulted in a verbal altercation with an enlisted member 
of the military police in a public place at said time and place.· A 
short time thereafter in the home and in the presence of Mrs. Fleischer. 
and her sister, accused used vile, obscene and profane language and 
refused to leave until ·ejected at the point of a gun. Irrespective 
of his refusal to leave her home when ordered, ·his profane language 
in her pre~ence and that of her sister clearly sustains the findings. 
Although this Specification fails to allege the specific conduct relied 
upon as constituting the offense, the defect is not fatal. The observa
tions made in paragraph 5 ~, with respect to such a defect are 
applicable here. 

9. The accused is 25 years · of age, married and the father of one 
child. War Department records show he was commissioned second lieutenant 
on 28 Llay l94J and is a rated pilot•. He had eight years prior service as 
an enlisted man. 

10. Attached to the record·or t~ial is a recommendation of two or 
. the eight members of the court that the confinement be remitted and that 

the accused be permitted to resign from the servic~. 

ll. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion of 
the Board·of Review"the record of trial is legally sufficient to support 
the findings or guilty and the sentence as approved by the reviewing 
authority, and to warrant confirmation of the sentence. Dismissal is 
authorized upon conviction ·of a violation of Article of Har 96. 

~- !- 0-t&· Judge ,.:vocate. 

/~/)&'~, Judge Advocate • 

.j(;µtJ)~, Judge Advocate. 
\ 
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SPJGV ... 
Ch( 250868 

let Ind•. 
.. ' 

. w;r Depart~ent, ·J•.&..G;o., 2 7 APR 1944· ·;_ To the Secretary of War~ 
~ ' • ; • f 

1~ .·.. ·Herewith transmitted i'or the action of the President are 
the record of .trial. and the opinion of the Board of Re'\Tiew in the . 
case of Second Lieutenant Thomas c • .A.nders.,2_n (0-803533), Air Corps, 

. . ·r • .. ~ 

2. I concur in the opinion of the Board of Revrew that the 
record of trial is legally sufficient to support the findings of 
guilty and the sentence as approv~d by'the reviewing authority, .and 
to warrant confirmation of the sentence. On the night of 1-2 December· . 

. . 1943, accus-ed;. while ih' uniform, used ,langua€,"8 'that was loud. and clearly 
profane, insultine and provocative toward a bartender both inside and 
in front of a public night club, Fort Myer~1 Florida, in the presence of 
milita:cy personnel and; civilians~ some of whom were ladies. Again on 
the night of 3-4 December 1943, while in uniform at the s~e night club, 
accused by his officious conduct and.insulting language became involved 
in_ an altercation with an enlisted member of the mili~ry police and · 
shortly thereafter·visited the home of f.irs. Gloria n~ischer; where he 
indulged in the use of vile, obscene and. profane language, refusing to 
leave until he was ejected at the point of a gun 1n the hands of Mrs; 
Fleischer. On each of the above occasion~ accused violated the standing 
curfew order, in tailing to be 1n his home·~~r.. quarters. by 2400 hours. 
Accused has one previous oonviction b,- general court-martial for violating 
flying regulations/ being-disorderly in 'Wliforlli. 1;n a publ;c place and being 
out after houre·_contr8.1'7' to a standing curfew order, all in. violation of' 
the 96th ,J.rti~a ot War!:- I. recommend that the sentence ~s approved b;y 
the renewing author1t7_ be ·con!'irmed ..and. carried· into execution• 

.· 1 ·~.·-.,_·_·:.-·.~-··;-.:_:.::.. ;-t:::'-_~_.1:·/·1;;_~.;_~.. --:-.-.. _....... , ,.·-.: ':. ·. -. •, • 
3. , Inclosed ·are·•. drart ot a letter £or your signature, transmitting 

the record to the Preeident ·for his :action; 'and' a form of Executive action 
designed to ·c~ into.ef',ect_the.foregoing recommendation, should such 
action meet with_ &l)prOTal., · ·, · 

- '' -.' -

· 

~on C. Cramer · 

:3 Incls. 
. Major General, 

The Judge Advocate General. 
~ 1ncl.1-Record o:f' trial. ., .... 

Incl.2-Dft. of. ltr. for 
· sig. S/:.i. ,. 

Incl.3-Form of·action.· 

(Sentence as approved by reviewing authority confinned. 
o.c.:u:.a.. ·,.318, 22 Jun 1944) 
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WAR DEI'!ltTMEN'!' 
. A:rrrry Serdce Forces 

In the Office of The Judge Advocate General 
Washington,D.c. (91).. 

t 5 MAY· 1944 
SPJGH 
CM 250912 

UNITED STATES ) FOURTH SER.VICE COOAAND 
) ARMY SERVICE FORCES 

v. ) 
) Trial by G.C.Jl., convened at 

First Lieutenant RICHARD C. ) Camp Gordon Johnston, Florida, 
WEI.IS (0-924470), Corps of 
Engineers. , 

) 
~ 

15 February 1944. Forfeiture 
of ~50 of pay per month for 
six months. 

OPINION of the BOARD CF REVIEW' 
DRIVER, O1COlmCR and Lor'IERHOO, Judge Advocates. 

1. flle record of trial in the .case of the officer named above has 
been examined in the Office of The Judge .Advocate General and there found 
legally :Insufficient to support· the findings and sentence. I The record has 
now been examined by the Board. of ReTiew.and the Board submits this, its 
opinion, to The Judge Advocate General. · 

2. · The accused was tried upon the following .Charge and Specification& 

CHARQEs Violation of the 96th Article of War. 

Specification& In that First Lieutenant Richard C. Wells, Corps 
of Engineers, Compa.ey- B, 534th Engineer Boat and Shore Regi
ment, Camp Gordon Johnston., Florida, did, at the Municipal 
Airport, New Orleans, Louisiana., on or about 16 November 
1943, wrongfully strike Miss Bernice Schiwetz on the jaw nth 
his fist. · 

He pleaded in bar of trial that former punishment for tM offense 
charged had been administered by his reg::l..mental commander under the 104th 
Article of War. The court overruled the plea •for the time being,.. Ac
cused then pleaded not guilty to the Charge and Specification. He was found 
guilty of the Specification, except the word •fist•, substituting therefor. 
the word "hand•, arrl of the Charge. He ns sentenced to forfeit $50 of his 
pay per month £or six months. 

The reviewing authority approved the sentence and o,rdered it exe
cuted. The proceedings were published·in General Court-Martial Orders No. 
18l, Fourth Service Command, Army Service Forces, 25 February- 1944. 
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3. The evidence shows that at about 114.5 a.ni•. on 16 November 1943 ac
cused, who had.arrived at New ~leans Airport about an hour and a half 
earlier by commercial plane from Chicago, approached the ticket counter o! 
National Air Lines at the airport to arrange for cantirming his journey to 
Tall.a.hassee, Florida, by the ne~ plane. Miss Bernice Schiwet1, operations 
agent for the air line, was on duty. In the course of an altercation be
tween them, .accused slapped Miss Schiwetz one time. Miss Schiwetz. testified 
that accused stated he had been a well known radio announcer, had earned 
large sums ar money and enlisted in the Army, and that he made critical 
remarks to a civilian employee nearby for not being in unifonn. As a 
result she made a gesture 1dth her right hand from her lower lip .to her 
left shoulder, 'Which she stated indicated that she thought he us bragging. 
Accused stated that he ought to slap her; she leaned on the counter, tilted 
her head and said ''You want to hit me"; and he struck her on the face. She 
then •tossed11 a smali adding machine at him•.. Her face was bruised by the 
blow. Accused testified that ,men Miss Schiwetz made a remark derogatory 
to those in unii'orm he stated th,at she ought to be slapped. She made a 
gesture llhich he "took to be thumbing her nose" and· then pushed the adding 
machine toward him. It struck his elbow and fell at his feet. He .leaned 
over the counter and slapped her, merely touched her with his open hand. 
He then picked up· the adding ~chine (R. 11-30, .34-46). · . · 

Three officers testified as to the good reputation of accused, and 
as to his ability as an officttr (R • .31-.34). · · 

· 4. The evidence !or the defense in support of the plea in.bar of trial 
based on former punishment shC11rs that about 27 November 194.3 accused de
livered to Colonel Robert H. Na~ylor, commanding the 534th Engineer Boat and 
Shore Regiment, to which accused belonged, a letter from the Commanding 
Officer of _New Orleans .l.1r Base to 11Captain Burns", directing him to make 
an investigation o! the incident. It bore successive indorsements, in
cluding Captain Burns~ report., but had not gone through official channels. 
Colonel Naylor administered punishment to accused under the 104th Article· 
of War, by reprimanding him officially, for the offense, 1mich was the 
identical -offense alleged_ in the Specification. Colonel Naylor considered 
it a minor offense and, based on the facts at hand at the time that the 
punishment administered was.sufficient. He found-nothing in.the pre-trial 
i~vestigation.,. made subsequent to punishment of accused under the 104th 
Article of War, other than the testimoey presented by Captain· Burns and 

- there was nothing in the investigation i'ihich would make "the case• ;ore 
serious than at the time 'When Colone_l Naylor acted (R. 6-9). 

_ 5. The 104th 'Article of War authorizes ·thd commanding officer of ~ 
detachment;, company, or higher Command to impose disciplinary punishment _ 
upon persons of his command for minor offenses. Whether or not an offense 
may be considered as "minor" depends upon its nature, the time and place · 
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of its commis~ion, and the perecn committing it. Generally speaking, the 
tenn includes derelictions not involving moral turpitude or any greater 
degree of criminality or seriousness than is involved in the average offense . 
tried by summary court-martial. An offense for which the Articles of War 
prescribe a mandatory punishment or authorize the death penalty or 
penitentiary: confinement is not a minor offense (MCM, 1928, par. 105) • . 

· 'When an officer administering punishment under the 104th Article of 
War determines that the offense is a minor one, his determination is, unless 
there.is an abuse of discretion, final am conclusive. (CM 204275, Lichtenfels; 
Dig. Op. JAG, 1912-40, sec. 462(2,)). 

_ In ~e opinion of the Board of Review there was no .abuse of dis
creticn on the part of Colonel Naylor 1n determining that the offense com
mit ted by accused was a minor offense am in administering punishment there
for under the 104th Article of War. .A.ccordingly, the repr:bnand administered 
was legal punishment for the af'fense, accused was not thereafter subject t·~ 
punishment a second time, .and the plea in bar should have been sustained. 

- . 

6. The Board of Review is,· therefore, of the opinion that the record of 
trial is legJllly insufficient to support the findings. of guilty and the een-

- tence. , · 
.,. 

,~,,M~,Judg~ Advocate 

----;._,;. ) ,/ ' /' -
_'l'-_-··.....fY_m_· __--....;__·_·__, Judge Advocate _L_·;,_(.,~-'..., 

-~:1/,~-~~~;-~·---_-.__-_....;;.~___.,Judge Advocate 
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War Departmen-c, J.A.. G. O.·, l TMAY 1944 - To the Secretary of War. 

1. Herewith t~ansmitted for you.r action under Article. of War 5o½ as 
amended by the act ot 20 August 1937 (50 Stat. 724; 10 u.s.c. 1522), is 
the record of trial in the case of First Lieutenant Richard C. lfelle 
(0-924470.), C~rp~ of Engineers. 

2. I concur in the opinion of the Board of Review and, for the reasorus · 
stated therein, recOJIDnend that the ti.rulings and sentence be vacated and that 
all rights, privileges and property- or llhich accused has been deprived by 
virtue of said eentence be rest~red• 

.3~ Ineloeed is a form· of action carrying into effect the recommendation 
above mad~. · 

Myron C. Cramer, 
Major General, 

The Judge .Advocate General. 

2 Incls. 
Incl.1-Record of trial. 
Incl.2-Form of· action. · 

· (Findings and sentence vacated by- order of the Under Secretary of War. 
· G.C.M.O. 217, 26 May .1944) . · . 
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WAR DEPARTMENT 
J.r,.q Service Forces (95}

In the Office of the Judge Advocate General 
washington, D. c. 

17 APR 1944 

SPJGH 
CM 2509.39 

U N I T E D S T A T E S . ) ARMY AIR FORCES TACTICAL CENTER 
) 

v. ) Trial by G.C.M., connned at 
) Orlando J.ir Base, Florida, 

Second Lieutenant llALTER o. ) 28 January 1944. Dismissal. 
MCCAFFREE (0750639), Air ) 
Corps. ) 

OPINION ot, the BOARD OF REv.lli.1Y 
DRIVER, O'CONNOR and LOTTERHOS, Judge .A.dvocatea. · 

l. Th• Board ot Revin has enm1 ned the rec.:>rd of trial in the case 
of the officer named above and s\lbmits this, its opinion, to Th• Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cationa: 

CHARaE I: Violation of the 93rd Article ot lRlr. 

Specification: In that second Lieutenant waiter o. Mecaf'.tree, 
ilr Corps, 415th Bombardment Group, did, at Orlando, Florida, 
on or about 6 January 1<¼4, ll'ith intent to do him ~ harm, . 
conmdt an assault upon captain Fasqua.le J. Christiano, 317th 
Bombardment Squadron, 88th Bombardment Group, by cutting h1JD. 
on the wrist with. a dangerous instrument, to wit: a straight 
razor. 

CHARGE II: Violation of the 95th Article of war. 

Specification; In that Second Lieutenant Walter o. Mccat.frff, 
Air Corp,, 415th Bombardment Gr<?UP, at Orlando, F?-orida, 
between the dates of about 29 June 1943 and about 6 January 
1944, did live in an open and notorious relationship aa man 
and wife with a woman not his wife, to wit: one Alberta 
~ds alias :Mrs. walter o. ~cCaffree, and did, at or near 
said place and between said dates, introduce said woman aa 
his wile to divers officers and civilians. · 

- ' 

He pleaded not guilty to and was .found guilty of all Charges and Specifica
tions. He was sentenced to be ~smissed the service., to forfeit all plL1' , · 
and allowances due or to become due., and to be eontined at hard labor tor 
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one year. The reviewing authority approved on:cy so much of the finding 0£ 
guilty of the Specification or Charge II as involves a finding that the ac
cused was &uilty of. the conduct alleged·, at the place alleged, between the 
dates o!about 18 November J.943 and about· 6 January 1944; approved the sen
tence but remitted. the forfeitures al)d continement; and .ronra.rded the record 
of,trial for action under t.~e 48th Article ot war. 

3. Evidence. for the prosecution,: Around 5 December 194.3 accused rented 
a room in a rooming house in Orlando, Florida, ~or himself and a wanan he 
referred to as his ~•. The couple t.'1-ieraafter occupied the room. 'l'h•Y 
went frequently to a cocktail lounge in the san Juan Hotel ,mere accused 

· .introduced her to other of.ticers as his w:Lt'e. On 24 January 1944 accused 
and· the woman made application for a marriage license and were married.' 
She was identified in the application (EX. 4) and the marriat;e certificate 
(Ex • .3) as •.Uberta ~ds" (R. 65-67, 71-72, 101-107, 107-110). 

Accused and Alberta Izy'nds were in the cocktail lounge of the $an 
Juan Hotel on the evening of 5 January 1944, and left around ll o•clock. 
Accused came back''later and !ina~ left with "Lieutenant McBeth" about 
12:05 after inquiring if the proprietor knew n,mere Alberta was 11 • Around 
12:15 or 12:,30 on the morning of 6 January, Miss ~s was in the lobby o! 
the San Ju.an Hotel when captain P&squale J. Christiano, 88th Bombardment 
Group, Avon Fark, Florida, entered and inquired about a room. Captain 
Christiano, a navigator, was a veteran or thirt;r-!'ive combat missions in'tha 
South pacific and had returned to this country to serve as an instructor. 
His pilot, with whom he had served overseas., was again leaving !or overseas 
duty and captain Christiano had spent the evening with the pilot and his 
wi!'e, in the course o!' 'Which he had conswned "eight Scotches and one beer11 • 

:Miss Iyrnds began·a conversation with captain Christiano which resulted in 
his offer to take her home and she accepted. In response to his questions 
she told captain Christiano her name was "Bert" and that she did not live 
with acyone. They entered captain Christiano's car., drove around a while 
with Miss ~ giving directions, and .final~ stopped and parked. They 
engaged in 11pett1ng 11, Captain Christiano kissed her and •played around 
with her•, his bands ,vere under her dress wit.'1-iout any protest on her part. 
After five or ten minutes, she suddenly said 11I have to go". He objected 
verb&~ but she said "DOn 1t worry, I will be back" and got out of the 
car (R. 1.,3-26., 31-.35, 67-70). 

After Miss ~ds left the car Captain Chrishl,.ano.sat there llbetnen 
5 and 10 minutes" when "the Lieutenant" approached the car, opened the door· 
and said, ~What the hell are you doing with my wife?" at the same time

• slashing at captain Christiano with a razor.- The razor cut captain 
Christiano across the right wrist below the base or the thumb. He felt no 
pain at first and got out or the car saying., "Let• s talk this thing over . 
sensibly before you lose your head and do somethiJl€ more•. Accused had 
the razor in his right hand and said something further but captain 
Christiano -could not remember it because he was talking at'the same time 
ai:id ...as excited. His hand became numb., ht noticed the blood 10 he ran 
for help, !lagging dollil a pick7up truck~' captain Christiano· could not 
identify accused as the man ,mo attacked him but stated that accused later 
came to the- hospital where he, captain Christiano was confined, and in the 
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course 0£ conversation admitted he -,.as captain Christiano, s assailant' 
(R. 27-'JO, .3~44, 51-54). . 

The street on which captain Christiano parked had been barred to 
·.trat!ic because o! construction work. Claude H. Morgan, city policeman · 
ot Orlando, and John H. Suggs, civilian employee 0£ the construction com
pany-, were in the vicinity to enforce the ban and Yt-ere seated in a 11pick-upn 
truck 'When th•Y noticed captain Christiano park. It was around l o•clock 
and •just a very few seconds" after the car parked a girl got .out, crossed 
the street and then·a house door slammed. A. •taw secondsn later a soldier 
ran across the street, some loud cursing ensued and a man shouted, •I will 
kill you; you son-o.f'-a-bitch•. Morgan and Suggs drove the "pick-up• to the 
other car and threw their headlights on it. They saw accused at the side 
ot the car 11punching11 at captain Christiar.lo, who jumped out o! the ~ and 
hailed them. Accused walked away rapidly and after Morgan had.. c-1 led to 
him three times and told him to •stop or I will shoot• accused came back 
and was placed under arrest. Accused said, "Don•t let me at him again, I 
wi.11 kill him"• captain Christiano and accused were taken back to the 
of!ice of the construction company where accused was placed in the 11 tool
house• while tourniquets wre applied to captain Christiano•s arm. An 

-· ambulance and a patrol car with 1101'ficer Hooten• and a military policeman 
arrived in response to a call to the police station. While captain 
Christiano was being placed in the ambulance, accused threY something out 
of.the·"flindow and then climbed out. Officer Hooten pursued accused ..-bile 
Officer Morgan qnt around under the window ll'h•r• he found a straightr-.dge 
razor (R. 54-65, 92·, 9.'.3-98; Ex. 2). 

Officer Hooten shouted to accused to stop and 'When he failed to 
do so tµ-ed a shot at Mm but accused continued to run and disappeared into 
a house. Several o!!icers then entered the house and after making inquiry' 
were directed to a roan occupied. by accused and Miss ~ds. Their knock 
was annered by Miss ~ds and t.11.en accused .came to the door, clad in shor_ts. 
In response to a question he said he had been hO!lSa "couple o! hours•. 
After some discussion accused admitted the officers and allond them to 
look around. Miss ~ds was in bad. In an overnight case they found a· . 
pair of •pinks• saturated with blood. Accused was asked to put on his · 
clothes and come to the station whereupon Miss ~ds became very excited, 
· jumped out of bed •sea.pt~ clad in some flimsy aort of stuff", talked 
loudly and demanded to see their warrant. Accused then refused to ac
canpaey them 2!'ld it was necessary to use considerable force to remove him, 
Hiss ~ds .follO'lling them excitedly out into the street. At the police 

. station accused remarked, "You would have done the same thing yourself" 
(R. 7.3-83, 8.3-89, 89-9.3, 98-101). 

captain Christiano was-taken to the station hospital at.· Orlando 
where he was examined about 1:30 a.m. by captain John 'f• Tomilson, i,fedical 
C9rps. His clothes nre saturated· with blood. He 'ffll.S found to be· suffering 
from a mild state of shock due to loss of blood and was given blood plasma. 
His woim.d extended obliquely across the right wrist, the skin was seriously 
divided, and the tendons, radial artery and the median nerve ware severed. 
The severed artery was of such size that it would have permitted him to 
bleed to death unless the i'lowwas stopped. The severed structures were 
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repaired., the WOlll'ld closed and the wrist placed ·:-m a cast. captain 
Tornilson thought "it likely Captain Christiano would have incomplete uh 
of his fingers as a result of the 'W'OUlld alt.}iough stating it 11as impossible 
to make this determination with _certainty- at the date he testified. 
captain Christiano answered questions sensib'.cy when brought to ~ hospital 
although captain Tomilson smelled alcohol on 111s breath (R. 44-51) •.;,. . 

4. Evidence for the defense I Mrs. 'Walter o. Mccaf'free., nee Alberta 
~ds., wife of accused., testified she met accused in May., 1943, in Macy., 
Arizona. She 118.S a divorcee and accused told her he had a wife and child 
but intended to get a:divorce. When accused left }racy in July., 1943, for a 
station in Colorado she accompa.ni1d him as his wife, 1l'Ore a ring which 

. aerved as both engagement and wedding ring, a.pd was introduced to officers 
and their wives as the wif'e of accused. They came to Orlando; 18 November 
1943. On the·even:1ng or 5 January 1944, Lieutenant McBeth and another girl., 
she and accused, were in the cocktail lounge of the San Juan Hotel. She 
had •about 7 or 8• drinks that evening and left around 12 o•clock following 
a quarrel with accused.· She went into the lobby of' the hotel., aaw captain 
Christiano there and he spoke·to her. She thought he was an officer to 
-whom she had been introduced earlier in the evening., "men in uniform look 
the same to me•, so she talked to him and accepted his offer to take her 
hane. He drove her to her house and parked a little distance b17ond. Uter .· 
he stopped the car she prepared to leave when he took hold of her and 
started to ki.ss her. She told him she wanted to leave., that her husband 
would be there in a few minutes and there would be trouble but he continued 
to hold her. She pulled away f-rom him, mussing her hair and tearing a 
button off her blouse, she got out of the car., 118.lked across the street to 
their house., where she found accused standing behind a tree. Accused 
slapped her twice, told her to go into the house; and walked over to the 
car where she saw him strike at captain Christiano. She nnt in the house 
and then accused came in running~ His clothes were covered 'With blood so 
she hid them (R. 122-152). 

Accused testified that he entered the milltary eervice 14 Januar;y 
1942. He met Alberta ~ds in May 1943 while training ae an air cadet, 
had several engagements with her, and disclosed to her that he was a ma;r
ried man but his ldi'e was getting a divorce. He was commissioned a second 
lieutenant; pilot in the Air Corps, in J~ 194.3 and was tran'sferred to 
La Junta., Colorado. ·Miss ~ds and he were contemplating marriage·as soon 
as he was free to marry so she accompanied him as his UWif'e•, and was intro
duced as such _to other officers., offfoers 1 wives, and civilians. at various 
posts where he was stationed. His wife commenced divorce proceedings in 
October 1943 and he received word from his mother about 24 January 1944 
t.hat:·the divorce had been granted following which he married Hiss l4'nds 
(R. 154-156,. 163-170, 176-177). . 

On the night of 5 January 1944 accused,· Miss ~ds and friends 
were in the cocktail lounge of- the San Juan Hotel. He quarreled with ~.!iss 
~ds and she left the party around 11 or ll :15. Accused left the lowiee 
about midnight and commenced ·searching for his "wife"• As he approached · 

1his house he saw a car drive up and the lights turned out.. He came up to 
the rear of the·car and heard his wife say, ·ttyou had better let me alone and 
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let _me out of here; m:, husband will b:.i· here soon and you will. be in 
trouble•. Accwsed walked on across the street and stood behind a tree. 

· In •half a minute• his "1rif'e11 got out and came· across the street. She 
was dishevelled, hair mwssed, lipstick smeared, a button oft her blouse•. 
He was enraged, slapped her, told her to go 1n the house and started to 
the car. As he walked across the street he plunged his band in his left 
hand trouser pocke~ and felt a razor there. He had placed the razor in 
his pocket around noon on 5 January tor the purpose of taking it to a barber 
to have it honed according to arrangements he had made 'With the barber on 
4 January. He took the razor out of his pocket., struck at the man in the 
car and be did not remember -what followed. He remembered the man saying 
•I didn't know she was your wife", and another car driving up, and then he 
found himself in the toolhouse. He took the razor, which was/ still 1n his 
possession, dropped it out the window and then 11&1ked out the door. He did 
not know he was , under arrest. As he ran toward bis house he heard a shot 
tired but h.e continued on and went to his room. He took his bloodstained 
clothes otf, his ttwife 11 -attempted to hide the trousers and then the police 
came. They asked him l'lhen he had arrived home and he told th.em two hours 
ago. They _told him to come along with them and he refused to go 1fithout 
a warrant. He resisted and they finally subdued him. On cross-examination 
accused denied that he had gone to his room and got his razor llhen he saw 
his ttwite" and captain Christiano in the car. He did not intend to in
flict bodil3 ham upon captain Christiano~ "I was so in!uriated I di.dntt. 
know ,mat I was doing"• He. remembered striking at the captain. He 
identified Exhibit 2 as his razor (R. 156-163, l?0-176). 

··, It was stipulated that it J. c. Keith nre present he would 
, testify that on 4 January 1944 accused asked him 1n his (Keith•s) barber 
· · shop to hone and sharpen a· straight razor tor him and said ha ,rould bring 
it down (R. llO-ill) • .. 

~econd Lieutenant Ira B. Baker testified he had lmolfrl accused 
as a pilot, officer and cadet since June 1943, and had "never heard anyone 
say anything bad" about him. Under emmil'lation by the court Lieutenant 
Baker testified that accused had introduced Alb_erta Iqnds to him and others 
as his wile. He ·did not know they were not ma?Tied until 10 January 1944. 
(R.lll-121). . 

. ' 

5. a. Specification, Charge II: The evidence tor the prosecution 
s}1ows ·that about 5 December 1943, accused rented a room at an Orlando, 
Florida, roarlng house for himself and Alberta !Jnds, whom he referred to 
as his 1'i£e. They occupied the roan thereafter and he introduced her. to 
other officers and officers' wives as his wife. On 24 January 1944, he 
made application for a license and married Miss ~ds. · . ... 

·Accused and his wife, formerll'" Mi.SI u-nds, a 'Witness in his behalf, 
testi.t'ied that t?9Y met in May 1943, 'While he was an· air cadet at, Macy, . 
Arizona, and that he told her he ,ra.s then married and had a . child but that 
hi1 'Wi!e was contemplating divorce. ,:hey intended to marry as_ soon as th9 
d+TOrce was granted and 'When he received bis commission and was transferred 
to another station in~ 1943, she acccmpanied him as his itwite• being 
introduced as' such ther1.af'ter to officers, officers' wives and c1,r;fJ1ans. 
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They came to Orlando., Florida., together on 18 November 1943. His first 
wife canmenced divorce proceedings in October 1943 and when he received 
word that it had been granted on 24 January 1944, he married Miss ~ds. 

The evidence accordingly establishes that accused lived in an open 
and notori6us relationship lfith ilbert.a J3nds., a woman not his wi..f'e, and 
introduced her to officers and civilians as his wife, at the time and place 
all.eied in the Specification., as approved by the reviewing authority. Such 
conduct offends against good morals, violates public decency and propriety 
and is cognizable under the 95th Article of War (CM 2347fn, 10.otz). His 
misconduct is not expunged by the fact that he subsequently married the 
woman. 

b. Specification, Charge I: The evidence for the prosecution shon 
that accused, Miss ~ds and some friends spent the evening of 5 January 
1944 in the cocktail lounge of the san Juan Hotel in Orlando. :Miss ~ds 
left the lounge around 11 p.m. but accused remained there until about mid
night•. About l2 :30 on the morning of 6 January Miss Izynds was in the lobby 
or the hotel 'When captain Fasquale J. · Christiano entered. Hiss ~ds and 
captain Christiano ,!!tngaged in conversation and he offered to take her hane. 
She accepted and they drove·in his car to th.a. stnet in front of her house 
where they parked. captain Christiano testified they engaged in some 
•petting" and after five or ten minutes she said she had to go but ,rould 
return. After she left captain Christiano sat there another five or ten 
minutes when accused approached the car, opened the door, and said, •what 
the hell are you doing with my wii'e?11 A.ccused bad a straight-edge razor in 

.his right hand and slashed at captain Christiano cutting him across the 
right -wrist in such manner that the tendons, radial artery and the median· 
nerve were severed. A. policeman and a civilian guard llho ha.d watched 
captain Christiano :ESrk, Miss ~ds leave and accused: approach the car, 
then drove up. They eaw accused pun..:h at captain Christiano and shout, 
•I will kill you, you son-of-a-bitch". captain Christiano jumped !ran 
the car and accused ran away pursued by the policeman who threatened to 
shoot unless accusecl stopped. Accused returned, was placed under arrest 
and lodged temporarily in a construction company.•s toolhouse nearby. He 
told the officers., "Don•t let me at him again, I 'Will kill him". While the 
others were eni,;aged in a wlying tourniquets to Captain Christiano, s wound 
llhich was bleeding badly., accuse·d jumped from the window of the tool.house 
and ran away pursued by a policeman who fired a shot in a vain attempt to 
bring him to a halt. Accused 118.S found in his room with 1.fiss ~ds a !n 
minutes later and in response to qutstioning by the police he asserted he 
had been home for two hours. His bloody clothes, partly hidden, were found 
in the room and he was asked to accompany the officers to the polic~ station. 

•He refused and was removed bodily. .- · 
, 

Mrs. l.fcGaffree, formerly Miss Izynds, a defense witness, testified. 
that when she saw captain Christiano in the lobby. she thought she recognized 
him as an qfficer she had met earlier in the evening and therefore accepted 
his of.t:er to. drive her home. When he stopped near her house he took hold 
of her and kissed her over her protests but she final.J.¥,pulled away from 
him, mussing her hair and pulling a butto~ off her b~ouse, and left. the car. 
When she got near her house accused stepped ou: frc:m behind a tree, slapped 
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her. and told her to get into the house. She saw accused approach- t!.8 
car and strike at captain Christiano. 

Accused testified that he left the .cocktail lounge around mid
night and commenced searching for his itwite11 • He .f':l.nally went on home.and 
as he apprQ&ched he saw a car drive up and the lights turned out. He went 

· to the rear o! the car ;md heard his "'rlfe11 say, "You had better let me 
alone and·1et me out ot here; my husband will be here soon and you will 
.be in trouble"• He mlked on across the street, hid behind a tree and 

· in 1th.alt a minute" his ttw:t:reu got out and ciame across the .atreet. She was 
4ishevelled, hair mussed, llpetick smeared, a button oft her blouse.'. He 

:b,eoame ~nraged., slapped her and ordered her 1nto the house, and then started 
tor_the car•. While nlk:1ng across the street he .felt a razor 1n his . 
'.trouser pocket. He had placed the razor in lus pocket at noon on· 5 January 
to. take it to a barber for honing. · (It us stipulated that J. c. Keith., 
~e barber., would testit;y- that on 4 ~anuary 1944, he agreed -to the request 
Qf accuaed to hone and: sharpen a razor and that accused told Mr. Keith he . 
would bring it in). He took out the razor and struck at. captain Christiano• 

. He testi!ied., •I was so infuriated I d:Ldnft· know ,mat.I was doing•. He · 
denied any intent to Wllct bod.il.y harm upon captain Christiano. 

, . ! . . .. -.- ~ . . • • • 

It 1s·established by the ffidence .for the prosecution and ad-
~ mitted by the accused that at the time and place aµeged accused ,assaulted 

captain Christiano llith a straight-edge razor, arid slashed him across the 
wrist severing tendons., nerve. and &.l:te?7 and ca~hg an injur;r of such 
gravity that, according to a medical witness, loss of the complete·use o! 
·the fingers might result. The circumstances surrounding the ass&ult, the 
nature of the 1ntapon used and the character o.f the ,round i.n.:(.Licted .show 
an· intention to do bodily harm~ (Dig. Ops. JAG 1912-40, sec. 451 (10)). 
Then was little provocation for the assault. llhether Miss ~s voluntarily 
engag~ in a· •petting• af.t'air with captain Christiano as the latter testi.t.1.ed, 

. or whether he detained her momentarily against her will and kissed her, as 
.···she testified, in either. event a savage assault of this· character was un-

justified. The earlier quarrel which accused had 'With Miss ~ds., her 
.. disappearance thereafter., bis search tor and finding he( in a car with 
:another man ma.y account for his jealous rage but do not excuse ¥s actions. 
The .ottense is clearly proven. . ' 

·6. 'lb• accused is 24 years of age. The records of the·~fice or The 
. Adjutant General. eho,r bis service as follows: · Enlisted service ,from 14 . 

January 1942;, appointed tempora17 second lieutenant, Army of the United . 
St.ates, and active duty, .28 July 194.3. · 

,: . 

· · 7. The court 1rq.s legally constituted. · No errors injuriously a.ffect,.. 
ing the substantial righta of the accused were committed during·:t,he trial. 
The Board or Review is of the opinion that the record ot trial is legally 
sufficient to support the awroved findings or guilty and the approved· . 
aentence, and to warrant conf:innation of the approved sentence. Dismissal 

- 7 -

01975 

http:testi.t.1.ed


(102) 

1a authorized upon conviction of a violation of the 93rd. Article ot 'W!lr 
and mandatory upon conviction of a violati.on of .the 9 5th Article ot war~ 

~ l:)~ Judge Advocate. 
. ") . 

. . . 17 /() ·/' . 

,,, f>~~-~ · , Judge Advocate. 

~ .· I Judge J.dvooate,~-

- 8 -
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1st Ind. 

War Department, ~.A.G.o., - To the Secaretary of War.
3 MAY1944 

1. Herewith transmitted for the action of the President are the 
record of trial and the opi."licn of the Board of Review in the case of 
Second Lieutenant Walter O. McCaffree (O,S0639), Air Corps. 

2. I concur in the opinion or the Board of Review that the record of 
trial is legally sufficient to support the approved findings of guilty and 
the senten::e and to warrant confirmation of.the sentence. The accused 
from 18 Noveni:>er 1943 to 6 January 1944 lived in open and notorious marital 
relationship with, and introduced to various officers and civilians as his 

· wife, a woman who was not _his wife (Spec., Chg. II) and on 6 January 1944 
· committed an assault with intent to do bodily harm with a dangerous instru
ment upon Capta:1n Pasquale J. Christiano by slashing his wrist with a 
straight razor {Spec., Chg. I). Accuaed committed the assault late one 
night in a fit of jealous rage upon discovering that Captain Christiano, 
who did not know of the woman's illicit relations with accused, had taken 
her home from a cocktail lounge in his car. On 24 January 1944, after his 
wife had obtained a divorce aoo 4 days after the Charges had been referred 

· for trial the accused married the woman. I recommend that the sentence to 
dismissal be con,f'irmed and carried into execution. 

. 3. Ccnsideration has been given to a letter- directed to the President, 
\

dated l February 1944, from Mrs. Eether B. ~ds of Mesa, Arizona, the -
mother-in-law of accused, requesting clemency in his behalf.. . 

4. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
carrying into effect the recanmendation made above. · 

Myron C. Cramer, 
4 Incls. · · Major General, ' 

Incl.1-Rec. of trial. The Judge Advocate General.· 
Incl.2-Drft. ltr. for sig. 

S/W. 
Incl.J-Form of Action. 
Incl.4-Ltr. fr. Mrs. ~ds, 

l J'eb. 1944. 

(Sentence as approved by reviewing authority confirmed. 
G.C.M.O. 367_ 17 Jul 1944) 

-9-
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------------------------------

· · WAR DEPARTME:?n 
. Arm:, Servioe Foroea 

In the Office of The Judge A.dvooate General 
W'e.ahington, D.C. 

(10.5) 
SPJG.K 
CK 260963 24 MAR 1944 

UN IT ED STA.TBS ) THIRl> Am FORCE 
) 

v. ) Trial by G~C.M., convened at 
Drew Field, T8lllpa, Florida, 

First Lieutenant WESLEY' G. ~ 11 February 1944. Dismissal 
W. HARJU (0-661752), Air ) and confinement· for six (6) 
Corps. J months. 

OPilUON of the BOARD OF REVIEW 
LYON, HILL.and ANDREWS, Judge Advocates. 

~-----------------------------

l. The reoord of trial in the case ot the officer named above has 
been examined.by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. • · 

2•. ~traocused lf8.S tried upon the following Charge and Specification& 

CB:lRGEa Violation of the 96th Article of War. 

Specit'ioationa In that 1st IJ.eutep.a.nt Wesley G. w. Harju; 499th 
Fighter Bomber Squadron, 85th Fighter Bomber Group, Army Air 
Field, Waycross, Georgia, did, on or about,1600 7 January 
1944, at or near Bea.ch, C-eorgia, wrongfully and unlawfully 
perform acrobatics in a military P-39 type aircraft at an 
altitude of less than five. thousand (5000) feet in violation 
of paragraph 3, III Fighter Command Memorandum. 55-5 dated 2S 
September 1943. · 

\ 

_He pleaded not guilty to and was found guilty of the Ch.e.rge and-Specification. 
No evidence of previous co.nviction was introduced. :m, wa.a sentenced to be. 
dismissed the service and to be confined at he.rd labor for six months. The 

· reviewing authority approved the sentence, designated the Eastern Branch, . · 
United States Disciplinary Barracks, Greenhaven, New Yor~, &s .the place of 
confinement, and forwarded the record or trial for action Wlder Article of · 
War 48. ' .. 

3. Evidence. 

; The.prosecution.introduced in evidence •a true extract oopy• or that 
part of Memorandum Number 55-5, Headquarters .III Fighter Command• Drew Field, 
T!ll!lpa, Florida, dated'26 September 1943, relating to.a.orobatioa, which .. ' . . 

http:IJ.eutep.a.nt
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provide• a 

113. · Aorobatio1. a.. All aorobati01 and ma.ximum me.n,u-nrs 
will be conduoted a.bow an altitµde of 5,000 feet. In addition, 
&11 acrobatic maneuver, will be ,tarted at such an &ltitude that 
recovery to normal fligh1. will be effected at a minimum altitude· 
of 5,000 feet a.bove the 1urfa.ce of the earth. An example of a. 
violo.tion of thil regula.tion would be to eta.rt an Immel.man Turn 
at 3600 feet in the hope of recovery a.t 5,000 feet. · 

"b. No a.crobati01 will be conducted 'in forma.tion during the 
first. lixty (60) hour, of tighter tra.inini• ?;eoeua.ry 1upervilion 
of acrobatic• during the first 1ixty hours will be accomplished 
by the 1upervi1cr nying oft to one side, and not by leading the 
1tudent thr9.ugh the :maneuver in itring torma.tion•. 

. "c. Rat racing and violent string formation during the 
first sixty ho·ura will be oonddered a.a a violation of tnii direo
tive. 11 (R, 4J Ex. . B.) · . 

On 7 January 194-4- the aocuaed ,ra1 the leader and. instructor of a flight 
of four P-39 a.ircra.ft which took off from the Waycroaa Base at 1500 on a 
bombing and ·gun camera. training minion (R.4J Ex. A). The other plane, 
were piloted by student pilots Second Lieuten&IJ.t Jaolc B. Elliott, Seoond 
IJ.eutenant John F. Evan,, and •ueutens.nt Erickaon•. The student pilots had 
had 18 to 20 hours flying tilne. The firat element of the. flight was led by 
adouaed. Lieutenant Erickeon was hie wing man. Lieutenant Elliot; led the 
second element, ·with IJ.eutenant Evans as his wing man, The bombing phase 
was oompleted.but on account of a 2000 foot cloud ceiling it was impossible 
to accomplish the gun camera. phase of the miuion. ·an the return to their 
base they flew over the airport at Alma, Georgia, and executed a Luf'berry 
Circle, after whicn they res\ll!IOd formation and "headed back" toward Waycross. 
In the oo~rse of this fliiht the accused "peeled off", followed in sucoession 
by the student pilots Lieutenant, Erickson, Elliot; and Eva.na. At this 
time they were in a string tormatio~ with Lieutenant Evans the No. 4 plane 
"pretty far baok in the formation tryin~ to,catch up•~ When near Beach, 
Georgia, the accl,lled again •peeled oft• 1500 or 2000.feet to the left, and 
turned to the right and pulled up in a'.'slow roll•. Lieutenant Erickson who 
wu following accused attempted to· execute the m,ineuver, went over on his 
back into a. split-S and crashed, loling his life• Immediately prior to 
the accused's slow roll ;Lieutenants Ellio~t and Evans heard somo radio 
conversation but static oonditions were such that the conversation wa.a not 
intelligible. Aooording to the testimony of Lieutenants Elliott and Evans 
the accused executed the tnaneuver at an altitude of between 1500 and 2,000 
feet (R. 4-8). Mr, W, L, Taylor, Jr,, a farmer who·resided in that vicinity, 
testified through a deposition that he witnessed the occurrenoe, He stated 
th~t the planes were flying a. "little lower than most planes I usually see", 
and estimated that they were about 2oq. to ~50 fe~t ~bove t~e grow:i.d, 

http:�ueutens.nt
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"There wer.e four planes in a line. The first plane did 
a roll, the second started to roll and when in a position with 
nose down, it continued that way until it crashed into the.· 

· ground." · 

On cross~examination Mr. Taylor stated that he did not consider himself 
qualifie.d to estimate altitudes of aircraft in the air (R. 8: Ex. c). 
Captain Dave H. Hoyer of Headquarters 85th Fighter Bomber Group, identified 
a written statement obtained by him from the accused on 11 January 1944. 
Witness testified thnt the statement we.a ma.de, subscribed and s~orn to by 
the accused after he had been fully advised that he was not required to.\ 
submit a statement and that any statement which he ma.de would be used 
age.inst him. 1 Without objection this statement was introduced in evidence 
(R. 9 l Ex. D), and is as follows a 

111, Wesley G.W. Harju;· at approximately 1500 on the 7 January 
1944, .took off on a scheduled bombing and gun camera mission. 
After releasing our bombs, we joined tonne.tion and· climbed· above 
the overcast. Seeing that it was impossible to run the camera 
mission I called Lt. Anton in the' ta.rget ship and told him that 
I would fly formation below the overcast for the remainder of the 
period. · · . . 

11.Atter forming a Lufberry Cirol~ over the Al.ma Airport I 
got my flight- back into formation. The last lll8.4 in my flight 
was flying out of position so I was going to show him what posltion 
in which to fly. I· tried to oall my wing man to -lead the formation 
but oould not oonta..ot him. I notioned him ahead by hand and seeing 
that he was moving ahead I left the formation. , I did a slow roll 

· and when I looked a.round again I saw flames of the ship on the 
ground.· I circled the spot and got my formation together and re

.turned to the ~ield ,'8.l1d reported to Operations." · 

The defense offered no evidence. Accused· declined to testify or to 
make an ~sworn statement. 

4. The unoontradioted evidence.olearly sh011'8 that the maneuver of 
the a.ocused, executed under the oircumstanoes and conditions described 
by the witnesses., constituted a. violation of the letter and spirit of 
paragraph 3, III fighter Command Memorandum 55-5 as alleged in the· Charge 
and Specification. The wisdom of the.regulation is tragically attested 
by the unfortunate and fatal aooident to the student pilot who was trying 
to· follow his leader and instructor. · · · 

There was no proof that accused's organization.{499th Fighter Bomber 
Squadron) was a part or the III Fighter Colllllland. It may be assumed haw
ever that the court took judicial notice of General Orders no. 28, Head
quarters III Fighter Command, Drew Field, Florida, dated 6 August 1943, 
_designating as a part of that command the 499th Fighter Bomber Squadron, 
85th Fighter Bomber Group, Waycross Army Air. Foroes and Waycross ~ Air 
Base. · · 
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5. The a.ooused is 24 years of age. The records in the Offioe of 
The Adjutant General show tha.t accused was gra.dua.ted from Eveleth' Juniox 
College (Minn.) in 1939. For the convenience of the Government, he we.a 
discha.rged as an aviation cadet on 3 July 1942 a.nd commissioned a. aeoond 
lieutenant, Arm:, .Air Forces Reserve. - He was promoted to the gra.de of 
first lieutenant, Air Corps, Army of the United States,' 24 July-1943. _ 
In recoI!Dllending him for promotion his oollllll8l1ding otficer stated tha.t the 
accused had performed in an excelient ma.xm.er the duties of a pilot. and 
Assistant Flight !A!ader. 

6. The court was legally constituted and ha.d_ jurisdiction of the 
person PI.D.d subject matter. No errors injuriously affecting the aubatan
tia.1 rights of th~ accused were committed during the tiia.l. · II\ the opinion 
of the Boa.rd of Review the record of trial ia lega.ily •utficient to support 
the fi.ndings of guilty. and the sentence and to warrant confirmation thereof. 
Dismissal is authorized upon conviction ot violation ot Article of \far 96. 

Judge 'Advoca.te. 

Judge Ad'V'Oca.te. 

Judge Advooa.te. · 

- 4 -· 
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lat lad. 

Wa.r Depa.rtment, J.A..G.o., l l APR l9'4 - To the Seoreta.ry ot Wa.r. 

i. .Herewith transmitted tor the aoti on of the Pr~sid.ent are the 
reoord ot tria.l a.nd the opinion of the Boa.rd of Review in the oue .of 
First Lie-lttenaat Wesley G. W. I:Ja.rju (0-661752), Air Corps~ 

2. _I oonour i• the opinion of the Board ef Review that the reoenl 
of tria.l 1a legally suffj,oient to support the findings and eentenoe an4 
to wa.rra.nt confirma.tioa of the sentence. 

3. Consideration has been given to the at~ched memorandum from 
the Commanding General, Army Air Forces, to The Judge Advocate Genera.l 
dated 14 March 1944, stating that he is familia.r with the facts in this 
oa.ae and. strongly ;recommending that the entire sentence be confirmed 
and ordered executed. I concur in the recolIIIllend.a.tion that the sentence 
be confirmed a.nd ordered executed and further recommend that the United 
States Disciplinary Ba.rracks, Fort LeanJDl'orth, Ka.nsu, be designated 
a.a the place ot confinement. 

4. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form ot Executive action 
designed to_ carry into effect the recoIIIlllendation hereinabove ma.de, should 
such action meet with approva.l.. 

l\yron C. Cramer, 
l.kjor General, 

4 Incle. The Juige .Advocate General. 
Inol.l-Record of tria.l •. 
Incl.2-Draft ot ltr. tor 

..ai'g. Seo. of War. 
Inol.3•Form of Ex•. a.ction. 

· Inol.4-Ltr. fr. CG, J.rrsi.y 
· Air Forces to JAG. 

.i 

(Sentence confirmed. G.C.M.O. 247, JO May 1944) 
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WAR DEPARTHENT 
A:rmy Service Forces 

In the Of!ice of The Judge Advocate General 
Washington,D.c. (111); 

SPJGQ 
CM 251007 1i MAR 1944 

~ UNITED_ STATES ANTL\IRCRA.FT ARTJll.ERY 
REPUCEMmT TRAINING CENTER 

v. ) 
) Trial by-o:c.:,,f., ccnvened at 

Second Lieutenant DONAID ) Fort Eustis, Virgirtj.a, 25 
P. 'BROSSMlN (0-1055542), February 1944. Dismissal. 
CAC, AAAORP, Fort Eustis, ~ 
Virginia. ) 

OPilHON of the BOA.RD OF REVIEff 
ROUNDS, HEPBffiN and FREDERICK, Judge Advocates. 

l. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. . 

... 
2. The accused v.ras tried upon the following Charges and Speci-

1'ications1 

CHARGE Is Violation. of the 95th A.rticle of War. 

Specifications In that 2d Lieutenant Donald P. Erossr.ian, 
· CAO, AAAORP, Fort Eustis, Virginia, with intent to 

defraud the United States, did at Fort Eustis, 
· Virginia, on or about 31 January 1944 unlawfully 

pretend to Lt. Col. Ellis R. King, F.D., Finance 
:Officer, Fort Eustis, Virginia, that· Virginh L. 
Brossman, Pittsburgh, Pennsylvania, -was his lawful 
wife, well lmowi.ng that said pretenses were false, 
and by means thereof did fraudulently obta:in from· 
the United States the sum of' $81.70 as a. mcnthly 
subsistence and rental allowance for dependents._ 

CHARGE II1 Violation of the 96th Article of War. -

Specifications . In that 2d Lieutenant Donald P. Brossman., 
CAC, AAAORP, Fort E.'ustis, Virginia, with intent to 

. defraud the United States, did at Camp Stewart, 
Georgia, an or about 30 June 1943 unlawfully pret{;:Ild 
to Captain w. A. Henderson., F.D., Finance Officer, 
Camp stewart, Georgia,· that Virginia L. Br.ossma.n, 

, 140 Meriden Street, .Pittsburgh, Pennsylvania, was 
his lawful 'Wife, well knowing that said pretenses · 
were false, and by means thereof did fraudulently 
obtain from'the said United States the sum of $81.00 
as a monthly subsistence and rental_ allowance for· 
dependents. 

http:lmowi.ng
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He pleaded guilty to and was found guilty of all Charges and Speci
fications. No evidence of previous co:qvictions was introduced at 
the trial. He waa sentenced to be dismissed the service. The reviewing 

·· authority appr~ved the sentence and forwarded the record of trial for 
action llllder Article of War 48~ · 

.3. After calling a w.i. tness to identify the accµsed. ...»i p.!.:..,;e 
him in the military service, ther~ "!'las offered in evidence a. ~ritten 
stipulation signed-by the accused, defense co1Jllsel and prosecution, 
which was received as Prosecution Exhibit "l" (R. 5),-which stipula-

.., tion sets forth the testimony of Helen o. Brossman, the legal wife of -
the accused; of Virginia Cronin; ·of Captain W. ~- Henderson,/ F.D.; 
and of Lt. Col~ E. R. King, F.~P who, if they were present before 
tha court and sworn as witnesse's, would testify as sh011Il herein below; 
and, in addition, attached thereto by reference and ma.de a part . 
thereof, the monthly pay and allowance vouchers filed by the accused 
for the ma;lths of June 1943 ~nd. January 1944. 

•; 

This eTidence is to the effect that Helen G. Brossman, 
residing at Reading, Pennsylvania, is the legal wife of the 'accused 
and was such prior to .30 June 1943, and that such marriage is valid 
and continuing to this time, and has not b·een annulled nor the parties 
divorced. That to said narriage a daughter, Patricia, was born, :who 
is now approximate~ 10 years of age. That Virginia Crcnin, residing 
at 140 Meriden St., Pittsburgh, Pa., is not the wife of the a~cused 
nor have she· and the a_ccused attempted any marriage ceremony, but have, 
however, lived together at various places and represented themselves 
as husband and wife. That she and Helen a. BrosS!IWl are not the one 
and same person. 

The testimony of W. A. Henderson is to the effect that on 
· ·" .30 June 1943, and subsequent thereto, he was the finance officer at 

Camp Stewart, Georgi.a, and that an said date the accused, as an 
officer in the military service and while stationed at Camp Stewart, 
Georgia, filed a pay and allowance account voucher with him for the 
month oi'. June 194.3, wherein it was represented that Virginia L. 
Brossmn was the legal wife of the accused, and that, acting on said 
representation and as the finance officer, on behalf of the United 
States Government, did pay to the accused the sum of $81.00, as the 
monthly subsistence and rental allowance far June 194.3, which money 
was received and retained by the accused. 

Tho testimony of Lt. Col. E~ R. King is to the effect that 
he is the Finance Officer at Fort Eustis, Virginia. On or about 31 
January 1944, the accused, as an officer in the military service, 
filed with him a monthly pay and allowance voucher covering the month 
of ~anuary.1944, wherein he represented that Virginia L. Brossman 
was his wife. Relying ai his representation as to dependents and 
acting on behalf of the United States Government as the finance 
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officer, he paid to the accused.the sum of $81~70, representins the 
·mont~ sibsistence ~ rental allarance or January 1944 !or depen
dents. True copies oi' each of these pay vouchers are attached to . 
the stipulation and were rec9ived in evidence. 

4. The accused, a.t'ter being advieed of his rights, elected to 
be sworn as-a witness in his own behalf (R. 6). · The relevant and 
material portion of his testimony recites that he is a second lieu-

. tenant, CAO, of the Army of the United States stationed at Fort Enstis, 
Virginia (R. 6)., and is legally married to Helen 0."Brossman • .A.bout 
aight,years after his narriage, and llhile living apart from his wii'e, 
he met Virginia Cronin (R. 7). He and Miss Cronin and her mother, 
shortly after their meeting, shared the same apartment .(R. 8). · About 
the same time he :was inducted into the Army (R. 8). He was sent to 
Newfoundland and Miss Cronin moved to Philadelphia (R. 8). He· re
turned to the United States, visited Miss Cronin., went al to Camp 
Davis and· finally to Camp E:lwards., ~ssachilsetts., 'Where he rented a 
cottage., had Miss Cronin move in, and represented mr as his wife 
(R. 9). When he later returned to Camp. Davis,. North Carolina, to 
attend Officer Candidate School a second time, he took Miss Cronin . 
with him. She lived in Wilmington, Nc,rth Carolina., while he was going·, 
to school at Camp Davis (R. 9). '·After graduation he was assigned to ' 
Camp Stewart., Georgia, :where he represented Virginia Cronin as Virginia 
Brossman and his wife (R. 9). · en search in the Iancaster County Court. 
in Pennsyl~ he found no evidence o! a divorce decree from his . · 
lawful wife. He then went to Newark., New Jersgy, reported this situa
tion to the Office of Dependency Benefits and stated that he wanted 
to make restitution or the money he had dra1'ri. "The official told me· -
that if I had a divorce decree and a marriage certificate it W'Ollld 
satisfy the recorda (R. 10). Accused identified the two pay voµ~hers 
in question, admittai that Virginia L. Brossman is not, nor never has 
been, his wife (R. 10), and that she and Virginia Cronin are ale and 
the same person. He has never received any notice of divorce proceed
ings having been completed, or even begun; by his 'Wi.t'e (R. 11), nor 
has he ever instituted divorce proceedings himself (R. 12).
.. . . 

Upon cross-examination., the accused admits filing each of 
the two'. pay and allorrance account vouchers (R. 10) which are attached_ 
to Prosecution Exhibit 111"; that Virginia L. BrosSIIWl, alias Virginia 
Cronin, is not ,his wife; t!lat no one. had ever told him Rel~ o. 
Brossman had instituted divorce proceedings agains1; him or ~ ever · 
divorced him. (R. 11); that at the time he filed the pay am allarrance 
vouchers he knew that the dependent named therein., namely Virginia L. 
Brossman., really Virginia Cronin, was not his wife (R. 12) a.Ip that 
he received the-full amount or money called for in each of the said 
vouchers and retained the same (R. 12). That the purpose of such 
represootation was that the accused~ needed the money (R., 13). 

- 3 .:. 
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In addition to the pl3a ,of guilty, there appears to be 
ample evidence to support a finding of guilty, and in addition · 

. thereto, the accused, in cross-examination, admits each of the 
elements of the offenses, namely, that he did falsely represent 
Virgmia L. Brossman as his wife upon monthly pay and allowance 
vouchers as alleged and as a result thereof did ci>tain from the 
Government of the United States monthly subsistence and rental 
allowances because of dependents as alleged. 

5. War De:i;e.rtment records disclose that accused is now thirty 
years of age, completed elementary and high schools, attended Wyoming 
Polytechnic Institute for one year, was inducted 24 November 1941 and 
served in the grades of private, corporal and sergeant- !rOl!l 24 
November 1941 to October 1942. He failed c:nce at Officer Candidate 
School at Camp Davis, North Carolina, but (?n a second attempt was . 
commissioned seccnd lieutenant, CAC, Army of the United States, aid 
ordered to active duty on 6 1&3.y 1943. 

6. The court ·was legally constituted. No errors injurious}J" 
affecting the substantial rights of the accused were committed dur
ing the trial. In the opinion of the Board of Review the record o:f 
trial is lee;ally sufficient to support the findings and the sentence 
and to warrant ccnfirnation thereof. A. sentence of dismissal is 
nandatory upcn conviction of a violation of Article of War 95, and 
is authorized upon conviction of a violation of Article of War 96. 

, Judge Advocate. 

_____(_cn_l...e__a__v__e.,)_____, Judge Advocate. 

-~____________t. Judge Advocate. · 

--4 -
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1st Ind. 

war Deputment, J .A.G.o., 6- APR 1~ To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
_·the record ot trial am ~a opinion of the Board of Review in .the 
case of Second Lieutenant Donald P. Brossman {0-1055542), CAC, AAAORP, 
Fort Eustis, Virginia. • 

2. I concur in_ the opinion of the Bcard·of Review that the 
record. of trial. is legally sufficient to support the findings and 
the sentence and to warrant confirmation there.of. I recomnend tba.t 

· the sentence be confirmed and carried into execution. 

3. Consideration has been given· to the attached letter addressed 
to the President, dated 15 March 1944, from Mrs. Elva _M. Brossman, 
mother of the accused, SUbsequent to the trial, there has been re- . 
ceived in this office the attached letter from the Staff' Judge Advocate 

- of the Antiaircraft Replacement Training Center at Fcrt Eustis, , 
Virginia, dated, ZJ March 194,, to ·The Judge Advocate General, for
warding photostatic copies of documoots establishing that the accused, 
'While a.n enlisted man, represented to the Office· of Dependency Benefits, 
.A;nrry Service Farces, Newark, New Jersey, that Virginia Loretta· Brossman 
was his lawful wife, that they had been married and that the.re had been 
a divorce granted from Helen o. Brossman. · 

4.· Inclosed are a draft of_a letter for your _signature, trans
mitting the record to the President· for his action, and a form of "· 
Executive action designed to carry into effect the recommenda ti.on · 
hereiilabove made, should such action meet with approva~. · 

Myron c. Cramer, 
Major General, 

5 Incls. The Judge Advocate General. 
1 - Record of ~rial. 
2 - Dft. ltr. for sig•.s/w 
3 - Fonn of Ex:ecutive action 
4 - Ltr. 15 Mar. 44. · 
5 ..;. Ltr. ZJ ~r. 44 with 

10 incls. 

(Sentence confirmed. G.C.M.O. Z75,_ 8 Jun 1944) 
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mR DEPART1:ENT 
A.rmy Service Forces ,(117) 

In the Office of The Judge Advocate General 
'Washington, D. c. 

SPJGV 
CM 251025 14.APR 1944 

UN IT En• ST ATES ) SECOND AIR FORCE 
) 

v. ) Trial by- G•.c.M., convened at 
) Pyote, Texas., 2 February 1944. 

Second Lieutenant ALBERT s. ) Dismissal. 
WOOLFOLK (0-7295.'.3?)., Air ) 

.Corps. ) 

OPINION of the BOARD OF REVThY 
TAPPY., KIDNER and HARWOOD, Judge Advocates. 

l. The Board .of Review has examined the record or trial in the case 
or the officer named above and subnits thie, its opinion, to The Judge 
Advocate General. · 

2. Accused -was tried upon·the .following Charges and Specifications·: 

CHABOE I: Violation o.f the 96th Article of war• 
• 

Specification 1: · r.n thaii Se.cond Lieutenant J..lbert s. wool'.f'olk, 
Combat Crew Detachment, did, at Art1I1 Air Field, Pyote, Texas, 
on o'r about ll January 19441 with intent to deceive captain 
Robert c. Long, officially state to the said captain Robert c. 
Long., that he had fi01Q1 with his crew on 9 January 19441 which 
statement was known by' the sai'1 Second Lieutenant Albert s. 
Viool.:t'olk to be 'Ulltrue in· that Second Lieutenant Albert s. 
wool.:t'olk had not nown with his creT since .'.3 Jauua.17 1944. 

Specif'ication 2:. 1.n that Second Lieutenant Albert s. Wool.:t'olk., 
combat erew Detachment, having been restricted to the limits or 
his station, did, at Army Air Field, Pyote,· Texas, on or, about 
·19 Januar,y 1944, break said restriction by going to l.Ionahans, 
Texas. 

CHARGE II: .Violation of. ~ 61st Article of war. 

Specif'ication 1: In that Second Lieutenant Albert s. Wool.:t'olk, 
Combat Crew Detachment, did, without proper leave, absent him
self from his organization at Pyote, Texas from about 0600 1 • 

.9 January 1944 to about 0800, 11 January- 1944. 

http:Jauua.17
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Specification 2: In that Second Lieutenant Albert s. Wooli'olk., 
Combat Crew Detacbnent, did, at Army Air Field, Pyote, Texas., 
on or about 1430., 6 January 1944. .f'ail to repair at the fixed 

· time to the properly appointed place or assembly for .f'ilm 
analysiS' formation. . _ · 

. •.. -p:·;.· 

Specification 3: In that Second I4(!ute~1;_·.A.l.bert s. Woolfolk., 
Can.bat Crew Detachment., did/··at Army-Air. Field, Pyote, Texas, 
on or about 1900, 6 Janu.ary'l944 fail·to r,pair at the fixed 
time to the properly appointed place of assembly !or flight 
line formation. · · ; 

Specification 4: In that Sac~d Lie~tenant il'b~rt S. Wooli'~lk, · 
Ca:ibat Crew Detachment,:: did, at Army' Ail: 1.fi.eld., Pyote,. Texas, 

· ' on or about 1245, ? January 1944 fail to ··,repair at the fixed 
. time to the properly appointed place or- 'assembly tor ground 

school f ormati.on. ·.: ' · 
,··._ .. 

Specif1cati01'l 5 i In that second Lieutenant }J.bert s. Wooli'olk, 
Combat Crn Detachment, did, at Army A~ Field, Pyote, Texas, 
on or about 1900, 11.,'January 1944. fail'to repair at the fixed 
time to the properly appointed ·place of assembly tor flight 
line formation. ' 

...... 
Specification 6: In that Second Lieutenant"Albert s. wool.t'olk, 

Combat Crew Det&chm,.ent, did, at Arrrr:f Air'_Fielcl, Pyote, Texas, 
on or about 0745, 13 Jamary 1944 fa~ .to repair at the fixed 
time to the properly appointed place pt assembly tor ground 
school formation. _. ·, 

He pleaded not guilty to and Wp.s found guil t.Y' of all Charges and Specifi
cations, He was sentenced to be dismissed the service, to forfeit all pay 
and allowances due or to becoma due, and to be confined at hard labor .f'or 
one year. The reviewing authori-cy approved on:cy ~o much of the sentence 
as provides for dismissal and !orwarded the record or trial for action 
under Article or War 48. 

. { . , 

3. The evidence· for the prosecution in support of Charge I and 
its two Specifications is substantially as follows: ·.. 

. Specification l 

• .A.ccused, a ny1ne of.f'icer, was treated at the Dispensary, 
Pyote Anrr:, Air Field, Texas, for diarrhea on 3 January 1944, and as the 
malady persisted he again reported to the Dispensary on 11 January 1944' 
when he was exai:nined by Captain Robert c. Long, "Jedical Corps, flight · 
surgeon then·on duty at the Dispensary. He was given meaicine for 
diarrhea and marked for duty not involving .flying. During the course Qt 
his e:x:arn1nation and in response to a question by Captain Long as to the 
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last time he had flom., accused replied that he had nown 9 January- 1944 
(R. 9). There was noth.mg in the Dispensary records that would relieve 

. accused from full duty status between J January and 11 January 1944 (R. lO). 

First Lieutenant James B. Pinson., Jr• ., testified that he "AS i"irst· 
pilot of Crew 1582., Combat Crew Detachment., 19th Combat Crn Training 
School., Pyote., Texas, and that accused was a member of his crew. He also 

· testified that accused did not fq with him on 9 January 1944 (R. 15; .EX• 2). 

Specification 2 

Pending an investigation of his.unauthorized absence, (Charge n; 
Specification l, post) accused on 11 January 1944 -was restricted to the 
base by Major Cecil A. Pitts, senior tactical officer., com}?at crew De
tachment, 19th Combat Crew Training School, Pyote., Texas (~ 24., 26). 
Accused•• restriction to the base by Major Pitts was confi.±med the i"ollowing 
day by Major William A. Cocke,· commanding officer., Crew Detachment, 19th 
Canbat Crew Train:1ng School., P:>rote, Texas (R. 32). On 18 January 1944 
accused breached his restriction by going to Pyote., Texas in a car drivan 
by Lieutenant Edward if. Lane (R. 33)., and was picked up by military police 
in a hotel in :Mon~s., Texas the next day (R. 34). 

In support ot Charge II and its six Specifications the evidence 
i"or the ·prosecution is substantially as followsa 

Specification l 

Properly authenticated extract copies ot the morning reports 
ot accused's organization showing h1m absent without leave from.9 January

. 1944 to 11 January 1944 were received 1n md.ence without objection 
(R. 3].; EXs. S., 6). _ . 

Specifications -2 and 3" 
' 
On 6 January 1944 two formations were scheduled., one for 

film analysis and one for flight line, llhich required accused's presence. 
He was absent from both formations (R. 16., 21; Ex. 3)• 

Specification 4 
. _On ? January an assembly tor ground school fo:cmation was- held 

llhich required accused, s presence and ha was absent from this formation. 

Specification 5 

On ll January 1944 a fiight line formation was scheduled re
quiring accused•• presence but accused !ailed to repair for this flight 
formation (R. l7J Ex. 4)• 

Specification 6. 

On 13 January- 1944 a ground school formation waa·held requiring
&(?cused•a presence but accused was absent from this formation (R. 21). 

- 3' -
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4. For the defense: 

. The accused, after having his rights as a witness explained to 
him, elected to make an unsworn statement. He admitted his attendance at 
varioua formations- between .3 January 1944 and 11 January 1944' bad been · 
irregular, due to his physical condition. He stated that he never missed 

· a !light during this period without being told by' a medical off'j.cer to 
stay on the ground, but neglected to sign the sick book or to get, a 
regular grounding slip on these occasions. His understanding was that 
Major Pitts had restricted him on ll January 1944 until he cou1d He 
him the nut day, the major's exact words being 11You are to stay on the 
Base until you see me tomorrow. 11 He saw Major Pitts the next day and · 
nothing .further was said about the restriction. He did not recall that 
Major cocke had restricted him at an. When he was in Monahans,. Texas, 

_it was during what he believed to be his free time (R. ,381 39). 
' 

5. The evidence shows that accused, during the course of a l!ledical 
examination, told captain Long, Medic&l corps, that be had ncmn on 9 
January 1944, whereas in truth and -:tact accused knew.. tha-t he1did not tl;r 
on that date; -that after having been restricted to hie base °' ll January 
1944 accused breached his restriction on 18 Janu.ary 1944 by' going to 
Pyote., Texas and 11onahans., Texas; that accused was absent without leave · 
from his organization from 9 January 1944 to 11 January_ 1944; that-ac
cused failed to repair at the fixed time to the proper]¥ appointed place 

-of assembl;r :tor tillll ana);rsis formation on 6 Januar,y 1944, for .tllght 
line formation on 6 January 1944, !or ground ·school formation on 7 
January 1944, and !or flight lint .tonnation on 11 January and 13 J~uary 
1944• 

1 

.-6. War D••pa,rtment rec9rds show ·that accused is 24 years of' age. He 
graduated fran Colmnbus High School, Columbus, Georgia and completed two 

. years workin Civil Engineering at Georgia Tech, Atlanta., Georgia. He . 
completed the Bombardier course at Victorville Army Flying School, Calilornµ, 
arid was appointed second lieutenant, .Air Corps-Reserve., Arm:/ o:t the United, 
Sta.tes on 5 September 1942., and has continued as such since that date. 

7. The cour"t? was legally constituted and had jurisdiction of the 
person and subject matter. No errors injuriously affecting the substantial 
rights or th<t accused were conmitted during the trial. Di the opinion or . , 
the Board of Review the record of trial is legally sufficient to support· 
the findings or guilty, to support the sentence as approved by the revie'llillg 
authority, and to warrant conf'innation of the sentence. - Dismissal 19 
authorized upon conviction or a violation of the 61st and 96th Articles 
ct ,P.r. • 

, Judge Advoc~te. 

Judge Advocate • 

., Judge·Advocate. 

- 4 
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SPJGV 
CK 251025 

. 1st Ind. 
J May 19-44 

iar Department, J.A.a.o., - To the Secretar,- ot War. 

1. Herewith transmitted tor the action ot the President 
are the record ot trial and the opinion ot the Board ot Review 
in the case or Second Lieutenant Alberts. Woolfolk (0•729537), 
Air Corps. 

2. I concur in the opinion ot the Board ot Renn that the 
record ot trial is legally' sufficient to support the findings ot 
gulley, to support the sentence as approved by' the reviewing 
authorit7, and to warrant contirmation ot the sentence. I recommend 
that the eentence as approved b7 the reviewing authorit7 be conf'irmed 
b~t that the execution tbereot be suspended during accused's good
behavior. · 

3. Consideration has been given to the attached letter ad
dressed to the President b7 :ur. and Mrs. J.lbert s. Woolfolk, parents 
ot the accused, in which the7 request clemene7. 

4. Inolosed are a dratt ot a letter tor your sigcature, trans
. mitting the record to the President tor his action, and a torm ot. 
Executive action designed to carry- into ettect the foregoing recom
mendation, should such action meet with approval. 

Myron c. Cramer, 
Major General, 

4 .Incls. The Judge J.dTOcate General. 
Incl.1-Record of trial. 
Incl.2-Ltr. Z> Apr 44 

tr. acc. parents. 
Incl.3-Dtt. ltr• .tor 

sig. S/i. 
Incl.4-Form ot action. 

(Sen:tence as approved by reviewing authority confirmed. 
Execution suspended. G.C.M.O. 32-4, Zl Jun 1944) 
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· WAR DEPARTMENT 
. Arnry Service Forces 

In the Office of The Judge Advocate General 
Washington,D.c. 

(123) 

18 APR 1944SPJGH 
CM 251055 

UNITBD STATES ) FIRST Am FORCE 
) 

v. ) Trial by' G.C.M., convened at 

Second Lieutenant RICHARD 
L. ANDERSON (o-810752), 
Air Corps. 

) 
) 
) 
) 

Dover Army Air Field, Dover, 
Delaware, 15 Fe9l"'18ry- 1944. 
~missal. 

OPINION of the BOARD CF REVIEW 
m.IVER, 0 1CONNffi and wrTERHOS, Judge Advocates. 

1. The Board ·of Review has examined the record of trial in the case 
of the officer :qamed above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charge and Spe;;ificationz 

CHARGEz Violation of the 96th Article of War. 

Specifications In that Second Lieutenant· Richard L. Anderson, 
Air Co:tps, 534th Fighter Squadron, 8Jrd Fighter Group, Dover 
AI'!llY Air Field, Dover, Delaware, while piloting a P-47 air
plane, did, at Chestertcmn, Maryland, on or about 28 
December 1943, wrcngfully and unlawfully dive at and fl.y- over 
a. building area, including powder magazines of the Kent De
fense Corporation, at an altitude of less. than 1,000 feet in 
.violati.on of paragraph 16 a (1) (a), Army Air Force Regula
tion No. 60-16, 9 September 1942. 

He pleaded guilty to and was found guilty of the Charge and Specification. 
He was sentenced to be dismissed the service. The reviewing authority ap
proved the sentence and forwarded the record of trial for a~tion under the 
48th Article of War. 

3. The evidence for the prosecution shows that on 28 December 1943 ac
cused was a pilot in the 534th Fighter Squadron, 83rd Fighter Group, Dover 
A:nizy- Air· Field, Delaware. Operations Orders No. 35, .5J4th Fighter Squadron, 
28 December 194.3 (Ex. 2), directed accused to participate in two flights on 
that date, one of which was described as mission "111 from 1:10 p.m. to 
3110 p.m. in ship "P-47D-2". A flight report (Ex. l) of the same date showed 
that accused made the fiighti described in a plane with' the serial number 
"42-8179~ • Mission "l" means 11transition11 • Accused was not authorized to do 
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aey low altitude flying nor any low level strafing or simulated dive bomb
ing on that flight. The planes of the squadron had large white block 

· numbers on the sides, and the number on •P-47D", serial number •42-817911 , 

was nJ-68". No other plane carried that number. This plane weighed about 
14,000 pouIXls and was of a value of about $140,000 (R. 13-19, 21-22). 

Kent Defense Corporation operated a plant for manufacturing deton
ators for the Anny and Navy at Chestertown, Maryland, about .33 miles west 
of Dover. It consisted of a large mmi>er of frame buildings, 2S to 30 

· feet high, located in an area of about 26 acres. There were about 300 em
ployees. Between 1:00 airl 2:00 p.m. on 28 December three men employed at 
the Kent plant saw a 11 dark plane, one wing, single wing plane, one motor 
plane" diving down on the plant. It came down within 100 feet of the ground 
over one of the buildings, went back up, turned, and came over the building 

. again at a height of between 200 and 300 feet above the ground. One of the 
witnesses ooserved and wrote down the number on the side of the plane, ll'hich 
was "J-6811 (R. 24-26, ·31, 42-49, S2-S4). - · 

4. For the defense• ·The accused testified t..'lat he was born in 
}!inneapolis, Jlinnesota, on 15 February 1924, was graduated i'ran high 1chool · 
about 26 May 1942, and entered the-Air Corps on 2 July 1942. A..t'ter receiTing 
pilot ard gunnery training at a number of stat.ions, he was assigned to the · 
SJ4th Fighter Squadron. 11(!1 has had •approximat.el7• 110 to llS, hour1 ot 
flying time 1n 'P-47 airpla~s. On the afternoon of 28 December 1943 he •took 
off• 1n plane number 11 J-68• from Dover Army Air Field on a tranaition flight. 
After "just flying around.11 '·-he iaW "this t011'11 down below and saw these ·build
ings on the edge_ of the town and I just peeled oft on it,· dove down on it ··.,. 
and then pulled up again. I did a 180° turn and came back over 1 t again•. 
He testified that he had never been charged with violation of low flying 
regulations before, but had felt the urge to engage in "buzzing• many times. 

· He felt the greatest urge to .e~gage in 11buzzing11 locomotives (R. 61-6.$). 

On cross-examination and examination by the court, accused stated 
that he did not know that he was flying over the builclirigs of the Kent 
Defense Corporation and had "no particular reason" for being there. Although 
he carried a sectional map i.n his plane folder for navigational purposes, ·· 
he had never had it out, and did not know whether the Kent plant was shown 
on it. He had not been instructed that a defense organization was in 

_Chestertown. He testified that he was familiar with Army Air Forces Regulation 
No. 60-16· and that it was. "impressed• upon him. On the afternoon of 28 · · 
December he was not briefed to do a low altitude mission. On other occasions 
he had been briefed on, and had, flown, ~ucli missions. He has •never found 

. anything to suppress• his 11urge 11 to engage in "buzzing•, but had never, 
violated the lovr flying regulation before this time (R. 65-, 67-69). 

First Lieutenant Ralph o. Gassman, who had known accused far almost 
three years, went through various i:hases of training with him, and regarded 
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him as one o~ his best friends, testified that the reputation of accused 
for telling the truth is good, that he is of very good character, and that · 
he is a good soldier and flyer. Lieutenant Gassman would like to have 
him "flying on the 1rl.ng11 • First Lieutenant Martin E. Ryan, a prosecution 
witness, was permitted to testify for the defense -while under cross
examination. He stated that the reputation of accused for truth and 
veracity was "very good" and his character "superior" (R. 19-21., 76-77). 

·' 
Major Ja.cob W. Dixon, oommandi:ag the 5J4th Fighter Squadron, Viho 

had kno'Wil the accused since 27 November 194J., testified that his reputation 
for truthfulness was very good., that he wae of "excellent• character., and 
that, excluding the present charge, he had a "very fine record" as a 
soldier. He considered the accused to be one of. 0 our best trainee pilots•. 
Accused was sent to Natagorda, Texas because he -,ras the "best man at the 
ti.De with the possibility of becoming a gunnery instructor11 • He was of the 
opinion that accused could still be made a good officer. On cross-examina
tion he stated that the pilots of the squadron had been instructed that they 
were 11bound11 by A.rnw Air Forces Regulation No. 60-16, and tl).at low level 
flying arrl "buzzing"., unle1;1s scheduled, were forbidden (R. 78-82). · . 

· Obj~ction having been sustained, the defense ~ffered'to prove that 
upon completion of JO hout-s of "high altitude work• and' aerial gunnery and 
40 to 50 hours of 11ground schooi• accused would be ready for combat duty; 
and that on 14 January 1944 the vice-president of Kent Defense Corporation, 

.· who had previously reported the low flying _on 28.Decemberl wrote a letter 
(Def. Ex. C) to Headquarters, First Fighter Command, stating that st i.£ there 
is aey wa:y I can withdraw my complaint, I would like to do same e.s I do not 
feel the punishment for this one act should be so severe" (R. 72.,. 76). 

5. The evidence shows and the pleas of guilty admit that on 28 De
cember 1943., the accused, while piloting a P-47 military airplane in the 
course of ·a local transition mission~ engaged in practicing low flying 
procedure over the buildings of Kent Defense Corporation., Chestertown, 
Maryland. He dived at the -buildings cnce at a height of abollt 100 feet above 
ground, and another time at an altitude of between 200 and JOO feet. He 
was not authorized to engage in low level flying at the time. He was familiar 
with .&.rnrr Air Forces Regulation No. 60-16., which prc;>vides, 1P paragraph 16a 
(l>Ca)., that the minimum altitude of flight above acy building, house or - . 
other ci:>structions to flight shall be 1.,000 feet. 

The conduct of accused in operating the plane at an altitud~ Qt 
less than 1., 000 feet under the circumstances _shown., contrary to regulations, 
was a violation of the 96th Article of War. ·. · 

/ 

6. 'Ihe accused is 20 years of age. The records of the Office of'! 
The Adjutant General show his service as i'ollowsa Aviation cadet from 
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6 January 1943; appointed tanporar;r second lieutenant., A.rm:, of the United 
States., and active ~V, l ,October 1943• 

7. The court 'was legally- constituted. No errors injuriously affect-
,ing the substantial rights or accused were committed during the trial. The 
Board at Review is of the opini~n that the record of tria;t is legally sur
i'icient to support. the !indings of, guilty and the sentence and' to warrant 
confirmation of the sentence. DiBmissal is authorized upon conrlction or a. 
violation of the 96th Article of war. · 

__,,.,.~---__........-------·...-::,;al,.__·, Judge Advocate , ......+-7);,~ 
-_·_,__(_"_1t_~_k_1_·~--_.__,___i.--_:,11._10....,_r./_,_·___ Judge'Advocate 

__.....J;""""'-~ 
1 

...-:~..:'..-_-_-___.....,.-_.____.·,Judge Advocate · 

-4-
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1st Ind. 

War Department, J.A~G.O.,; : 9 May 1944 - To the Secretary of War. 

l. Herewith transmitted for the action of the President are the 
record of trial am the opiniai of the Board of Review in the cruse of 
Second Lieutenant Richard L. Anderson (0-810752), ,.Air Coips. 

2. I concur in the opinion of the Board of Review that the record 
of· trial is legally sui'.t'icient to support the .findings or guilty and the 
se~ence and to warrant cmfirmation of the sentence. The accused lmile 
piloting a F4i7 military airplane en a local t~ition night dived to 
within 100 feet above the ground over a building of a plant engaged in the 
manufacture of detonators for the Anny and Na"f7 in violation of sn Aney
Air Forces Regulation llhi.ch provides that the minimum altitude of flight 
above• ar.ry- building shall be 1,000 feet. 

In a memorandum to me dated 19 M.arch 1944 the Camnanding General, 
Arau Air Forces states that he has personally considered the evidence in 
the present case, that the accused not only endangered his ovm life and 
plane but, jeopardized a highly important defense plant, that his testimony, 
to tm effect that be had an insuppressible urge to buzz ground objects, 
bears out · reports that those who violate flying regulations are often re
peaters, and that the best interests of the service require the elimina
tion of this officer. · I recoJ1B11end that the sentence to dismissal be con-
firmed an:i carried into execution. · 

.. 

3. Ccnsideration baa been given to requests for clemency. b,Y the ac
cused and the law manber . of the court_, attached to ,the record of trial. 

4. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
carr,ying into effect the recommendation made above. . 

p ..... 

~ron C. Cramer,4 Incls. Major Qenm-al, 
Incl.1-Rec. d trial. The Judge .A.dTocate General. 
Incl.2-Drft. of l tr. for 

sig. S/w.
Incl.J~onn of Action. 
Incl.4-Mano • .fr. co, Az,q 

Air Forces,. 19 Mar. 1944 • .-

(Sentence confirmed. G.C.M.O. 248, JO M:i.y- 1944) 
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SPJGK 
·cM 251(?75 15 MAR 194• 

UNITED STATES ) FIELD ARTILLERY 
) :REPLACEMENT TRAINING CENTER 

v. ) CAMP ROBERTS, CALIFORNIA. 
) 

First Lieutenant ELBERT ) Trial, by G.C.M., convened at Camp 
V. CIRCLE (0-3870n), 
Infantry. 

) 
) 
) 

Roberts, California, 16 February 
1944. Dismissal, total forfeitures 
and confinement for one (1) year. 

OPINION of the BOARD OF REVIEW' 
~YON., HILL and ANDREWS, Judge Advocates. 

1. The reoord of trial in the case of the officer named above has 
been examined by the Board of Review and the 'Boe.rd submits this, its 
opinion, to The Judge· Advocate General. 

2. The accused wa.s tried upon the following Charge and Specifica
tion• 

CHA.RGEa Violation of the 96th Ar:l;icle of Wa.r. 

Specifications In that 1st Lt. Elbert v. Circle., Compa.ny C, 
89th Infantry Training Battalion, C8lllp Roberta, California., 
did, at Camp Roberts, California, on or a.bout 14 Januar1 
1944, in his testimony before a General Court-1.krtial at 
the trial of 1st Lt. Elbert V. Circle make Uilder oath a 
statement in substa.noe a.a follows a That at approxima.tely 
0600 on 24 December 1943 he personally signed the M:>rning · 
Report of Company C, 89th Infantry Training Battalion for 
the day of 23 December 1943 aDd that the signature on tm 
bottom of that J.brning Report was hia aigna.ture, which ~tate
ment he did not then believe to be true. 

He pleaded not guilti to and was found guilty of the Charge and Specification. 
Evidence of two previous convictions by general court-martial, ea.ch tor 

• 'Violation of Article of War 96, but without indica.ti9n of the offense for 
which convicted, 1ft1.8 introduced. He was sentenced to be dismiued the 
service, to torteit all pay and. allowances due or to become due, and to 
be confined a.t hard la.bor for one year. The reviewing authority approved 
the sentence, designated the.JJnited States Disciplinary B~rracks, Fort ·· 
Leavenworth, Kan.au, as the plaoe of confinement, and forwarded the record 
of trial· for action under Article of War 48. 

http:Compa.ny
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3. Summary: of· the evidence. 

Aocused we.a orui.rged with having made a statement UDder oath at a. 
previous trial by court•ll:11!1.rtial., .which statement he did not then \)elieiv.,-:) 
to be true. Evidence or the sta~ement 'tl&.a offered through the tHti.lw,:vy 
of Captain Harold E. lanning, Headquarters, 65th Battalion, or·Pr1vate 
Stanton E. Johnson, Headquarters and Headquarters Battery-, Field Artil1,,.q,· 
Replacement Training Center, the trial judge advooa.te and official 001.ui; 

reporter, respectively, at the previous oourt-:martial trial,· and by a 
transcript of portions of accused's testimoey at that trial. Captain 
!.anning stated that accused was sworn by him e.s a witzieas. a.nd testified. 
mider oath ·1n answer to questions put to him by Captain Mann1ng (R. · 6, 1, 
27). Private Stanton testified that he had transcribed accused's tu
timony·at his previous trial on 14 January 1944, and that prosecution 1111 

Exhibit 1 was a duplicate, carbon copy of the record of testimoey made 
from witness' shorthand notes at that trial. Witness also stated that. 
tho notes had been correctly transcribed (R. 7-9). 

The complete record of aoouaed's _previous trial wu admitted in 
evidence.as prosecution's Exhibit 1, but the law member subsequently 
directed that all :or i~- e~c-~pt _the testimoey of a.ocused found at pa.gea 
41, 42 and 45 thereof be withdra.111. This was concurred- in by proseoutioi1 

. and defonBo ooUD.Sel (R. 30J Proa. Ex. 1). • 

. · Accused was specifically charged with having stated. that at appro.id ... 
mately 0600 on 24 December 1943,- he personally,. signed the morn1ng report 
of Company C, · 89th Infantry- Training Ba.ttalion for the day of 23 Dec.,,--(;;1,r 
1943, a.nd that the signature on the bottom of. that morning report WM 

his aigna.ture. Pertinent excerpts of" his testillloey to that eff'eot t!.rei M 
follows_ (R~ 30-32J Pros. Ex:. 1,41,42,45)1 . . . , 

"Q. What did you do at that time? 
"A. · At that time I left the place- where I wa.s and started 

out to get a. cab. I was picked up by a civilian driving a 
Chevrolet and who let me out at Gate No. l. I arrived at Gate 
1 at 0530 or mayb~ 0545, approximateiy that time. I went to 
m:, quarters, removod my blouse and shirt, picked up my toilet 
kit, went down to the latrine, shaved. freshened up a bit; · 
and went over to tho oompa.ny orderly room. It wa.a now a few 
minutes after 0600. I went over there because it was 'UJ¥ 
specific duty that moz:ning to cheok and. sign the oompany 
morning report. The morning. report was l¢ng {sio) on 'UJ¥ 
desk. I oheeked and signed 1 t and laid it on· the desk· of' the 
com.pa.DiY' clerk. 

•Q. I show you this mor.ning report, Lt. Cirole, and e..sk 
you to tell the.court what date is·that morning report of 
Company C of the 86th (110,) Infantry Training BattalionT 

. - 2 -
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•A. That is the morning report of December 23rd. 
~Q. Whose signature 1• 

An objection by the proseoution to this testimony was overruled, but the 
last question was not answered by aocused, due to the·fact that defense 
counsel then asked the following question& 

"Q. Ia that your signature that appears on the bottom 
of that morning report, Lt. Circlet --\.. 

•A. It is.• 

Here thB defense counsel introduced in evidenoe in the previous trial, as 
Defense Exhibit A, a·copy of the morning report 1n question {R. 32J Pros. 
Ex. 1, page 42). 

"Q. Lt. Circle, when did you sign·the morning report ot 
the 23rd of December? 

9 A. At approximately 0600 on the morning of the·24th of 
December. 

"Q. Will you tell the court what happened on the 24th of 
December after you signed the morning report? 

"A. After I signed the morning report I- again went over 
past the orderly room". (R. 32J Pros. Ex. 1, P: 42.) 

Under cross-examination by the prosecution, the following testimony 
was elicited& · 

"Q~ I want you to look carefully at this signature and 
identify it to the court as your own if it is~ 

•A. It is. . 
~Q. 
~A. 

Is that your si
That's right.• 

gnat
(R. 

ure? 
32J-Pros. Ex •. 1, P• _45.) 

Testimony ooncerning the falsity of accused's statements at the 
previous trial was given by First Sergeant Walter H. Hoyt, Company C, 
89th Infantry Training Battalion, and Technician 6th Grade Charles M.mie; 
company clerk of the sBJ11.e organization. "Corporal lifunie stated tha.t he 
had arrived at the orderly room a.t about 0560 on the morning of 24 
December, while Sergeant Hoyt testified that he_ ca.me on duty at about 

· 0620. Both were present in the orderly room except for brief intervals 
during that morning (R. 10,11,14,15,16,1~,19,21)•. Sergeant Hoyt stated 
that he did not.see accused on 24 December until the afternoon (R. 12). 
Together, Hoyt and Munie determined upon the remarks for the morning· 
report .or 23 Decem'!>or•. and Munie typed it and placed 'it on the olerk's 
desk at 0730 or- 0745 (R. 10,11,17,18J Pros. Ex. 3). Munie then signed 

. it with acous ed' s niuile, atte:q>ting ~-o im1ta.te acouaed' s signature• with 
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.; .. 
which he was f&miliar from long obserntion of it~ Ile hs.d done this upon 
previous ocos.siona, with aocused'a knowledge, and did so- at this time · 
because s.ccused·we.a not there (R. ll,12,l~,16,18,19,21•23,26). Although 
the oompa.ny !llOrniDg report wa.s the comp~y commander's responsibility, 
the practice of the battalion wu to allow 1 t to be signed by the exe
cutive off'ioer, which position accused occupied. at that time (R. 13,19). 
Both witnesses stated ~hat they clearly remembered the'events of that 
particular morning, beoa.use it was the day before C~ristmas, and a.lso 
beoa.use a£ the excit~nt provided by the :f'a.ot that,tive members of 
the company were missing after an all-night bivouac,- and were the object 
of a. wide search (R. 15,20). · 

. . 
The copy of the morning report signed by Mwlie with aocused's name, 

introduced-as Prosecution's Exhibit 3, we.a identified by Captain Manning 
a.a the same one. introduced at accused •s previous trial as Defense Exhibit· 
l, which, Captain J'&u:ming also testified, wa.a atated by. aocused to have 
been signed by him (R. 27-30). · Proseoution'a Exhibit 5a,oontaining sig
natures stipulated to be accused's, was introduced for comparison with 
that on Prosecution's Exhibit 3 (R. 25). · · · , . 

Evidence for the defense. 

The defense introduced as -its Eichibit A a telegram f'rom Captain 
Russell E. Cook, Infantry Headquarters, 56th Training Battalion, Cemp · 
Wolters, Te.xs.s, accused's former oolllillallding offioer. In it Captain 
Cook stated that accused had served with him as a platoon leader for 
about one year·, on maneuvers and in combat in foreign s'ervie1e, that he 
had found accused to be an industrious,oonscientious and thoroughly 
competent officer and a. leader, that he had officially inspected posi-

. tions for which accused wu re1ponsible, in a. defensive ~,eotor on Guada.lca.nal 
and- in the Solomon Ialanda, and found them the beat he had. eeon. · Rs further 
.•tated"that ho "would d.eaire Lt. Circle aa an oi't'ioer in rq oo~Jld 1n 
oombat (R. 36J .Def. Ex. A). , . · , 

.loouaed..'a aervice record.·. waa also ,introduced. by. atipu.lation. He 
joined. .the •(Ohio) National Guard• on 25 May 1929, 1ervin& oontinuously 
1,1ntil 26 J&llu&ryi .1940, at which time he waa oommiuioned. a aeoond 
lieutenant. Be WU· incluoted. into F'tderal Urvict on 15 August, 1940, 
and we.a pr~ted. to tirat lieutenant on l February, 1941, 'wu aent to 
the F1j1 Ialarida in ~. 1942, arrived on Guad.alclll&l on 7 February, , 
1943, and- remained there until ~. 1943.: He had been at Camp Roberta, 
California, from 25 June, 19,a, until ~he time oi' hi• trial' (R. ae). 

. . 

Aoound'• right• aa a witnt11 were corNotly explained to him by 
the law member, &nd he elected to Nmain eilent (R. 34,35). 

. 
4. ., In tlw ·p:revioue trial, aoou.Hd. had. been tried. tor abunct 
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without leave from 0800ito 1300 on 24 December, in violation ot Article 
of Wa.r 61 (Charge I and Specification), for failing to render a report 
upon the obs~rvation by personnel of military courtesies, as required 
by a regimental memorandum, in violation· of Ar,tiole of War 96 (Charge 
II and Speoifica1;ion}, and for making a false official report of the 
reason for his absence on 24 December, in violation of Article of War 
95 (Additional Charge and Specification}. He was found guilty ot 
Charge II and its Specification, and not guilty of Charge I and the 
Additiona.l Charge and their Specifications. In that trial the prosecu
tion offered as witnesses in rebuttal Sergeant Hoyt and Corporal Munie. 
Sergeant Hoyt testified that the morning report had been signed by 

· Corporal Munie on 24 December. Corporal Munie, after e.n explanation to 
him of his rights under the 24th Article of War, declined to answer a · 
queation whether he recognized the signature at the bottom of the 
morning report. 

The findings of the oourt in the previous .trial do not preclude 
the presently considered finding that accused was guilty of making under 
oath a statement which he did not believe to be true, and which, as the 
proof shows oonolusively, was not true; An exhaustive eee.rch ot au
thorities reveals tha. t the a.cquitta.l ot one charged with crime is no 
bar to a prosecution for perjury for testimony given by him at the 
former trial. (15 Am. Jr._45 (aeo. 368, Criminal La.w}J 39 L.R.A. (N.S.) 
385, oases oitedJ Allen v. U.S., 1$4 Fed. 664J 44 L.R.A. (N.S.) 514,5161 
15 A.L.R. 634J 37 I:'i:'"R. l291J People v. Niles, 300 Illinois, 468, .133 

, . N.E. 2$2.) Even in the very few oases whioh have held to the contrary, 
and whioh have been praotica.lly .overruled by subsequent decisions, it is 
held tha.t -

, "• • • the former verdict is conclusive. only a.a to fa.eta 
directly. and distinctly put in issue, and the finding of which 
is necessary to uphold the judgment • • • /jhe7 oonolusivenesa 
of~ former judgment is restricted to faots direotly in issue, 
and does not extend to facts which rest in evidence, and are 
merely collateral." {People v. Albers, 137 Mioh. 678. 100 U.W. 
908J of.a U.S. v. Butler, 38 Fed. 498.) .- --~ . 

An examination of the record of the first trial of aooused shows oon-
• elusively that the issue of whether he ha.d signed the company morning 
report at the time tila.t he said he did so was collateral to the issues 
ot his a.bsenoe without 1 eave, hia failure to· rend.er the milita.ry courtesy 
report, and his false official statement. Although his testimony in this 
respect undoubtedly contributed to the oourt•s findings or not guilty 
ot Charge I and the Additional Charge. it is impossible "to say that on 
the record the court :was not otherwise justified in so finding. While 
accused wu in the seoom trial not charged with the specifio offense 
of perjury, the Specification does allege~ offense closely analogous 
th~reto, and,'!:, fortiori. the same legal principles a.re applicable. 
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6. One minor error in the record requires oomment. The Speciti-
. cation of the Charge alleges that accused me.de a statement under oath 
which he did not then believe to be true. It does not go on to allege 
tha.t it was not in faot true. The proof, however, shows beyond any 
reasonable doubt that the statement wa.a not true, and that accused so 
knew when he testified.--· There is olee.r ·implication that it was intended 
to be charged that the statement was ta.lse, a.nd the Speoifioa.tion having 
been sufficient to apprise accused of the offense intended to. be charged, 
the accused having ma.de no, objection thereto, and it not appearing that 
_he was misled in e:ny degree, it follows that the defect did not con.sti~ute 
error injuriously affecting the substantial rights of the a.ocused within 
the meaning of Articl• of Wa.r 37 (pa.rs. 73, 87b, M.C.M., l928J CM 189223, 
Johansen). • . . · - -

6. War Department, records show that a.ocuaed is 33•4/12 year~ of 
age. His record of military- servioe as set forth in the stipulation 
between prosecution and defense oounsol conforms to that found in his 
A.G.6. 201 file. He attended Springfield, Ohio, High Sohool, for 3-1/2 
years, but did not graduate. War Department reoords alao contain a 
letter from Mrs. Florence Aldrich, aooused's divorced first wife, dated 
10 November, 1941, addressed to ~. (Stephen!) Early, Wa.shington, D.C., 
and complaining of accused's oont.inued failure to comply with a court 
order to pay $8 a week for the support of their three minor children, 
aged 7, 8 and 10 years. On 8 December, 1941, in response to offioial 
inquiry through military channels, accused stated that his failure to 
oomply with the court•a decree was due directly to "financial difficulties•, 
and promised to liquidate all prior indebtedness a.nd to oomply with the 
decree in the. future. On 9 February, 1942, aocused ~as tried by a general 
court-martial at Ca.mp Shelby, Mississippi, for dishonorably negleoting and 
failing to oomply with the order _or the juvenile oourt, and upon eight ' 
specifications of wrongfully and unlawfully ma.king and uttering oheck.s, 
knowing that ha did not have and not intending that he should have suf
ficient funds in the bank for payment of them, all in violation of Article 
of War 95. He was found not guilty of the specification concerning non
support of his ohildren, and guilty of the eight specifications concerning 
the ohecks ,- in 'Violation of Artiole of War 96, and waa s_entenced to be 
restricted to ·the Reguoontal k-ea for six months, of whioh sentence the· 
renewing authority approved three months' restriction only. . 

War Department records also contain correspondence concernin6 an 
indebtedness on accused's part in the amount of $10, left unpaid by him 
upon his departure from the Station H::lspital, Indiantown Gap, Pennsylvania, 
in March or April, ·1942, which indebtedness was appa.rently'paid by ao
oused on 4 May, 1942. _ 

Information found in War Department records concerning accused's 
other trial by oourt-ma.rtial, on 14 January, 1944, has.already been set 
forth in discussing its relation to the present case. -
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7. Acoompanying the reoord is a letter from the Reverend Mr. c • 
.A.. Sundberg, D.D., of Springfield, Ohio, dated 4 lil.roh, 1944, and ad,.
dressed to The Adjutant General, in which the writer, accused's pastor in 
civil life, state• that aooused was a regular attend.ant at his church and. 
sunday school services for a period of fifteen years, and in which letter 
he requests that accused be given consideration for this reason. 

8. The court 1t8-8 legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rights of accused were committed during the trial. In the opinion of 
the Board of Review the record of trial is lebally sufficient to support 
the findings of gullty and the sentence and to warrant con,firmation there
of. Dismissal is authorized upon conviction or violation of the 96th 
Article of War. 

Judge Advocate. 

, Judge .Advocate. 

, Judge Advocate. 
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lat Ina. 

War Departmeat, J.A. G.O., 3 O MAR 1944 - To the s..reta.17 ot War. 

l. :S.N'rith traumitt•• for the aeti9a er th• PrHU.eat are the 
record ot trial ani the opinion ot the Boe.rd ot Review in the oue ot 
First Lieutenant Elbert v. Circle (0-38T0n), Infantry. 

2. I oonour in the opinion ot the Boari of ReTieW' that the reoor• 
ot trial ii legally sutfioient to 1upport the findings a.lld the aentenoe 
and to warrant oonfirmation thereof. Ullder all the oiroumstanoea, I · 

·belien that di1minal will be adequate punishment and I therefore reoom-. 
mend that the aenteno• be oonfirmed, but that the forfeituru and oon
tinement be remitted, and that the untenoe u thWI moditiecl be ...rriecl 
into execution. 

z. Conlicltn.tion ha1 been given to a letter tr0111. ti. litnre:Dd. Mr. 
c. A. Sundberg, D.D., ot Springfield, Ohio, aocuaed'• p&1tor in ohil 
lite, reque,ting olemeno1 tor accuaed. · 

,, .Incloaed are a drart .ot a letter tor your ligna.ture tran,mitting 
the record to the !Ttdd.ent tor h11 action am a tonn ot Jb:eoutin aoticm. 
designed to oarr, into ett,ot the reoommendation hertinabow madt, ahoul.4 
1uoh action meet with appron.1, 

~ .. ~---·--' ...~· 

:r+-ron C, Cnaar, 
141.jor General, 

, 4i Inola, thi ~d.ge .A4TOtatt Gtntral • 
Inol,l•Rtcoz-4 ot trial, 
Inol.2-Dratt of ltr. tor · 
11g, Seo, ot War, 

Inol,Z•J'ora ot Ix, t.otion, 
Inol,.,.Ltr. trom RtT, C,C, 
Sund.blrg,D,D, 

(Senteno, oonf1nll8d but forf1iture1 and con!inement remitted • 
.' o.c.M.• o. 281, 10 .run 1944) 
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WAR DEPARTMENT 
Army Service Forces 

In the orrice or The Judge Advocate General 
Washington, D. c. (137) 

SPJGV 
CM 251104 ~ 1 AP~ 1944 

, 
UNITED STATES ) TANI DESTROIER CENTER 

-~ 
v. Trial by G.C.M., convened at 

) Camp Hood; Texas, 4 Februa.ey' 
Second Lieutenant HAROLD 1944. Dismissal. 
A. STRADER (0-18249.34), 
Army ot the United States. l 

OPINION ot the BOARD OF REVIEW 
T1PPY, KIDNER and HARWOOD, Judge Advocates 

l. The Board or Review baa ·examined the record ot trial in the 
case or the orticer named above and aubmita this, ita opinion, to Tm 
Judge Advocate General. 

2. Accused was tried upon ~he tollodng Charges and Speo1tioationa1 

CHARGE Ia Violation or the 96th Article or War. 

Speoitications In that Harold A. Strader, Second Lieutenant,
A~u.s., First Training Group, Unit Training Center, Camp 
Hood, Texas, being a married man, did, at Belton, Texas,. 
f'rOlll on or about 4 August 1943 to on or about lS Ootober 
1943, wrongfully and unlaw.f'ully live and cohabit with a 
woman whose name is unknown but who was then and there not 
his wife. 

CHARGE Ila Violation or the 95th Article ot War. 

Specification: In that Harold A. Strader, Second Lieutenant, 
AUS, First Training Group, Unit Training Center, Cup 
Hood, Texas, being a married man, •did, at Belton, Texas, 
f'rom on or about 4 August 1943 to on or about 15 October 
194.'.3, wrongfully, dishonorably and unlawfully live -and 
cohabit with a woman whose name is unknown but who was 
then and there not his wire. 

He pleaded not guilty to and was tound guilty- of each Charge and ita , 
Specitication. No evidence ot previous convictions was introduced. 'He · 

· was sentenced to be dismissed the service. The nviewing authorit7 apprond 
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the sentence but recommended that the execution thereof be suspended, · 
and forwarded th8' record of trial for action under the 48th Article of 
War. 

3. The evidence for the prosecution in support of each Charge and 
its Specification is the same and is substantially- as followss It was . 
shown by stipulation that accused and Carolyn or Caroline Bechtel Strader 
were law.t'ull.)- married 15 November 1940 in Campbell County, Kentucky, and 
that the marriage relation between them existed at the time of trial. 

Caroline Strader was present during the trial. She testitied 
that she was ·the wife or accused and resided with him at p20 North A Street, 
Temple, Texas; that she had resided there since March 1943; had never lived 
in Belton, Texas, and had never been kn,own as Maxine, or by any- name other 
than Caroline Strader. 

Mr~ Clarence R. Owens testified that he resided at 519. North Wall 
Street, Belton, Texas. Accused came to his house 4 August 1943 and rented 
a room, say-ing he would not occuw the room until the follow!ng Sunday when 
his wife, not stating her name, was expected to arrive. The following 
Sunday night about 10 o'clock accused arrived at his. house with a woman•. 
Mrs. Caroline Strader, who was then b:rought into the courtroom, was not 
the. ,roman who. accompanied accused to his house; that accused maintained this 
room until about 15 October 1943, and occupied it with a woman named Maxine. 
They occupied the room tor about five weeks, and after an absence ot about 
one week, they returned and again occupied the room for four or five weeks 
more. Accused came to the house at 519 North Wall Street, Belton, Texas, 
practically ~very night during this period and Maxine remained there every 
day and night. Accused and the woman, Maxine, occupied the room together 
during the entire time. Accused never introduced 14'axine to the witness as 
his wife: · The witness identified Prosecution's Exhibit B as a picture ot 
the same ·woman named Maxine who had occupied the room 1n his house with 
accused. ' . · 

:Mrs. Clarence R. Owens identified Prosecution's Exhibit Bas a 
picture of the same woman named Maxine'who had occupied a room in.her home 
for a period of about nine and a halt weeks with accused. She ~stitied 
that Mrs. Caroline Strader was not the same person as the woman named Maxine 
who had occupied the room with accused. Tlie accused came to this room 
practically e-.rery night. She saw him leave in the morning on two occasions· 
only. On one occasion during the month of September 1943, the witness 
carried a blanket into accused's room and saw accused and the woman Maxine 
Strader in bed together•. She did not observe the dresa of accused as he 
was under the cover, but Maxine was dressed for bed. Upon arrival at her 
house Maxine Strader signed th~ register. 

Technician Fourth Grade Clarence E. Barnes and his wife, Jean 
Barnes, each testified that they lived at. 519 North Wall Street, Belton, 
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Texas, froin about the first of September to about the 20th of December . 
1943. During the tilqe they resided at this address accused also stayed 
there for about six weeks and occupied a·room-across the hall with a 
woman called Maxine. Each witness identified Prosecution's Exhibit B 
as a picture of the woman called Maxine who occupied this room with ac
cused. T/4 Barnes was confronted with Mrs•. Caroline Strader, present . 
in the courtroom, and testi!ied that she was not the woman who bad lived 
at this address with accused. He trequantly awakened accused in the 
morning by knocking on his door, and at other times he had set his alarm 
clock and placed it inside.accused's room !or the purpose of awakening him. 
Once or twice· when he knocked on the door in the 111orning, ~e answered. 
Both witnesses stated that accused came to the room almost nery night. 

Samue]:: B. _McElroy, Chief of Police,. Belton~. _T~xas, testified. 
that Mrs. Caroline Strader spokf;I to'·him during the month of August 1943 
and asked what could be done about her husband living with another woman; 
she had information that her husband was living with another WOlll8ll in a 
house in Belton, Texas, within a block of McElroy's home. She described 
the color ot the house, and. toid him· that accused came h~ but once or 
twice each week as he was very bus7 in camp. 

1 

First Lieutenant James W. Hunter, Provost Marshal at Temple, 
Texas, testified that Mrs. Caroline Strader came to him some time in: 
Ju]Jr 19.li.3 and spoke about her husband. She complained that her husband 
was keeping company with another woman, and wanted the witness to do 
something to stop it; she said when her husband came home he did not 
remain very long, and would give an excuse to go back to camp or to some 
other place. · 

Reverend J. D. Thorne, Minister 0£ the Baptist Church ·in Belton, 
Texas, testified that he met accustd· 26 September 1943, in the rear of' his·, 
church auditorium, at the close of .th$ evening service. He introduced him•. 
self and accused said that he was Lieutenant Strader. The witness then 
said to accused, "you are the husband of the woman I just baptized11_; and 
accused replied, •yes". During the church service the witness bad o~served 
accused, and thewolllBJl he-later baptized, sitting together in. church.· The 
woman he baptized gave her name as, and wa;s·baptized as, Mrs. Maxine Strader. 

· The :witness identified Prosecution's Exhibit B as a picture ort.ne··woman who· 
was with accused that night and the one he baptized. 

4. For the defenses 

Mrs. Caroline Strader, as a witness for the defense, testified 
•that between 4 August am 15 October 1943, accused came ~ two or three 
nights a week some weeks, and during other weeks, three or four times a 
week. She denied. telling the Clµ.ef' ot Police ~ Belton, Texas, as well· 

. . ·' ' 
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as the Provost Marshal in Temple, 'fe:xas, that-her husband, accused, was 
spending the evenings with Maxine in Belton, Texas. She complained to 
them only because the woman was using her name. · She had been married to 
accused tor three years and had neTer had occasion to·complain about his 
morals. She had succeeded in breaking up this af'f'air between accused and 
Maxine, and had not requested military authorities to prefer ~barges against 
accused. She and accused have one child about a month old, and she had be• 
come f'ully reconciled with her husband at the time of' trial. -

Lieutenant Colonel Robert H. Wilson, Major A. V. nston, and 
Major Gilbert A. Elmon each testif'ied in substance that accused's manner 
or performance ot duty was excellent or superior; he was dependable, 
conscientious, a good instructor and possessed leadership. 

Having been t:uJ.l.Y acquainted with his rights as a witness, ac..; 
cused made .an unsworn statement through counsel, in which he denied that 
he. had ·ever introduced Maxine as his wite; he had never intended anyone to 
assume that she waa his wire; he did not consent to her ·use ot his zwne; 
during the time Maxine resided in Belton, Texas, he visited her intrequentl.7. 
Shortly- attar he met Maxine he advised her to return to her home, and tur- · 
nished her sufficient mone7 to make the trip, although he did not teel . 
responsible to do· this; about a week later she returned claiming she had 
lost the mone7 he gave her. He admitted he had ma~e a mistake, which would 
never occur again. -

· 5. The evidence conclusiv:el.7 shows that during tlw perit>d ot time 
alleged 1n the Speoitications (as amended at the trial) ot uch Charge, to 
wits trom on or about 4 August 1943 to on or about 15 October 1943, accused 
occupied a room with Maxine, a woman not his wife. This room was in the . 
home ot Mr. and Mrs. Clarence R. Owens who resided at 519. North Wall Street, 
Belton,. Texas, and was rented b7 accused a tew days prior to· occupancy. · , 
Carol1Jie Strader, accused• s lawful wire, and to whom he had been marri(;'d · 
for over three years, lived in Temple, Texaa. She had never lived in . 
Belton, Texas, and was not the woman with whOll accused occupied 'thia room. 
The accused and the woman, Maxine, were seen in the room together on 
numerous occasions~ poth in the da7·and night time, and by- both ·civilian, 

· and military personnel. '- · 
. . 

Acous~d was a married man and the circumstances are strongl.7 
indicative of' adulterous relations between him and the woman Maxine. 

·Accused's act 1n renting the room and thereafter illicitly occup,-1.rig it 
over a long period of time with a woman not his wife was indecorous and 
disgraceful, amounting to conduct qnbecoming an otf'icer and a gentleman 
within the meaning of' Article ot War 95 and was wrongf'ul and unlawful in 
violation of' Article of' War 96. · 

Accused is about 28 years ot age and has· a wire and one child. 
He is a high school gra?uate, and in civil lite was manager of an .l ~ P 
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grocer, store, receiving a weekly- salar, ot $55. Re was induc~d 
3 Jul7 1942 and served as an enlisted_ man until 15 April 194:3, when 
upon graduation from Otticer Candidate Tank Destroyer School, Camp 
Hood, Texas, he was appoin,ted second lieutenant, J.nq ot the United 
States, and ordered to active duty.· 

7. The court was legally constituted and had jurisdiction ot 
the person and ·subject matter. . No errors injuriousl7 affecting ·the 
substantial rights of the accwsed were committed during the trial. · In 
the opinion ot the Board or Review the recora ot trial is legall7 eut
ticient to isupport the findings of gullt7, to support the sentence,~
to ·warrant contirmatiop. ot the sentence. Dismissal is mandatocy upon 
conviction or a violation or. Article of War 95 and authorized -upon 

·conviction ot a violation ot Article ot War 96. 

, Judge Advocate. 

_,_ 
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SPJGV 
CM 25ll04 

1st Ind. 

War Department, J~A.G.o., 12-AP~ 1944 - To the Secretary or War. 

1. Herewith transmitted ror the action of the President are 
the record or trial and the ·opinion or the Board .or Review in the 
case or Second Lieutenant Harold A. Strader (0-1824934), Army or the 
United States. . 

2. I concur in the opinion or the Board of Review that the 
record of trial is legally- sufficient to S\lpport the findings of guilty, 
to support the sentence and to warrant confirmation or the sentence. 
On 4 August 194.3 accused, while lawfully- married, rented a room in the 
home or Mr. and Mrs... Clarence R. Owens, Belton, Texas, and thereafter 
o~cupied it with a woman not his wire until about 15 October 194.3. It 
appears that at th~ time or trial accused had terminated his relations. 
with the other woman, and had bt1come fully reconciled with:his wife. · 
The reviewing authority recommended that the execution of the sentence 
be suspended. In view or these circumstances, and accused's previous 
good record, I recommend that the sentence be confirmed, but that the 
execution thereof be suspended during good behayior. • 

:3. Inclosed are a-draft or a letter tor y-our signature, trans
mitting the record to the President for his action, and a form or 
Executive action designed to carry into effect the foregoing recom
mendati~n, should such action meet with approval. 

Myron c. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.l-Record or trial. 
Incl.2-Drt. ltr. ror 

sig. Sec. or War. 
Incl.3-Form or action. 

(Sentence confirmed b,\t execution suspended. G.C.M.O. 219, 29 May 19"4} 
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WAR .DEPARTMENT 
Array' Service Forces 

In the Of!ice of. The Judge Advocate General 
Washington., n. c. (143) 

SP<TGQ 
. CM 251162 14. MAR 1944 

UNITED STATES ) MOBILE AIR SERVICE COMMAND 
) 

v. ) Trail by G. C.M • ., convened, at 
) Brookley Field., Mobile., Ala

Captain ELMER J. DIEHL ) bama, ll~a.ry 1944. Dis
(0-907333) Air Corps. ) honorable discnarge., total 

) .tor.teitures and con.tinement 
) for two (2) years. 

\ 

OPmION or the BOARD OF REVIEW 
ROUNOO, HEPBURN and FREDERICK, Judge .Advocates 

-------·--·---·--
1. . The Board o.t Review has examined the record or trial in the 

case o! the o!!icer named above and submits this., its opinion., to The 
Judge Advocate General. 

2. The accused was tried upon the .tollorlng Charges and Speci-
.tications 1 · 

CHARGE Ia Violation or the 61st, Az:ticle or war. 

Specifications In that Captain Elmer J Diehl., Air Corps, 480th 
Base Headquarters and Air Base Squadron, Army Air Base., 
Brookley Field., Alabama., did., ,without proper leave., ab- ' 
sent him.sell from his station at Army. Air Base, Brookley 
Field., Alabama !rom about 30 December 1943 to about 4 Jan
uary 1944. 

CB.lRGE IIs Violation o! the 95th Article ot War. 

Speeitication ls In that Captain Elmer J. Diehl, Air Corps., 
48oth Base Headquarters and Air Base Squadron, A:nrr:r 
Air Base, Brookley Field, Alabama, being indebted to 
Clement H. Chanfrau in the sum. or One Hundred Dollars 

· tor One Hundred Dollars lawful money or the United 
States loaned the said Captain Diehl by the said Clement· 
H. ~~rau, llhieh amount became due and payable 1n 
mon~ installments or Twenty Dollars beiimling l · 
August 1943 did., at or noar New Orleans Army Air Basa, 
New Orleans., Louisiana., from about the latter part ot 
July 1943 to about 13 January- 1943, dishonorabzy fail 
and neglect to pay said debt. 
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Specification 21 (Finding of not guilty'). 

CHARGE Illa Violation ot the 96th Article of War. 
. . 

Specification 11 In that Captain Ellner J. Diehl, Air Corps, 
480th Base Headquarters and .AJ.r Base Squadron, Arrq Air Base, 
Brookley Field, Alabama, did, at or near New Orleans Artq 
Air Base, New Orleans, Louisiana, on or about the latter 

· part o! July 1943, ,rrong.t'ully boITOIJ One Hundred Dollars, 
lawful money o! the Un!ted States, from Clement H. Chani'rau, 
then a civilian employee of the United States o! America under 
the direct control and superrlsion o! the_said Captain 
Diehl. 

Specification 21 In that Captain Elmer J. Diehl, :.UZ. Corps, 
480th Basa Headquarters and Air Base Squadron, Arm::! Air 
Base, Brookley Field, Alabama, being indebted to Clement. 
H. Chanfrau in the sum of One Hundred Dollars tor Ona 
Hundred Dollars lawful money o! the United States loaned 
the said Captain Diehl by the said Clement H. Chantrau, 
which amount became due and payable in mon~ install
ments of Twenty Dollars beg1nn:1Dg l August. 1943 did, 
at or near New Orleans Arm:/ Air Base, New Orleans, 
Louisiana, from about the latter part of July 1943 to 
about 1.3 Janua.r;r 1943, disho)1.0I'ably' fail and neglect to 
pay said debt. · 

Specification 31 (Finding ot not guilty). 

ADDITIONAL CHARGE Ia. Violation o! the 95th Article ·or war. 
Specification la In that Captain El.mer J Diehl Air Corps, 

480t.h Base Headquarters and Air Base Squadron, Arm::f 
Air Base, Brookley Field, .Alabama, did, at or near 
Arm¥ Air Base, Brookl.ey ·Field; Alabama, on or about 22 
December 194.3, in testimoq before Major William l(cCru, 
Air Corps, Acting Assistant Inspec~ General, Mobile 
Air Service Command, make under oath a statement in sub
stance as follows, 

Clement H. Chanfrau was repaid in full his loan 
to me or One Hundred Dollars. · 

which statement he did not then believe to be true. 
. . 

Specilication 2t In that Captain Elmer J. Diehl, Air Corps, - . 
· 480th Base Headquarters and Air Base Squadron, Army Air 

Base1 Brookley Field, Alabama, being indebted to i'he 
First National Bank in Gadsden, Alabama, 1n the sum 
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ot Three Hundred Dollars for Three Hundred Dollars 
lawful money of the United States loaned the said Cap
tain Di~hl by said bank, which amount became due and 
payable on or about 2 Deoepiber 1943, did, at or near 
Arm:, Air Base, Brookley Field, Alabama, from about 
2 December 1943 to about 17 January 1944, wrong.t'ully 

· and dishonorably fail and l}Sglect to pay said debt 
in its entirety. 

: --'Speci.t'ication 31 (Finding of not guilty). 

Sped.t'ication 4: (Finding of not guilty). 

Specification 51 (Finding of not guilty). 

Specification 6a In that Captain Elmer J. Diehl, Air Corps, 
48oth ~ase Headquarters and Air Base Squadron., Army Air 
Base, Brookley Field, Alabama., being indebted to Charles 
E. Kroelinger., Jr. in the sum of· Twenty Five Dollars :f'or 
Twrenty Five Dollar.a lawful money of the .United States 
loaned the said Captain Diehl by.the said Charles E. Kroe
linger., Jr• ., llhich amount became due and payable on or 
about Jl October 1943, did., at or near Arrrr:r Air Base., 
Brookley Field., Alabama., from about,31 October 1943 to 
about 17 January 1944., wrongi'ully and dishonorably tail 
and neglect to pay said debt. · 

Specification 7a · In that Captain Elmer J. Diehl, Air Corps., 
480th Base Headquarters and Air Base Squadron., Army Air 
Base., Brookley Field, Alabama., being indebted to Harry 
F. Martin in the sum o.t' Nineteen Dollars and Fifteen 
Cents for Nineteen Dollars and Fifteen Cents lawful 
money of the United States loaned the said Captain 
Diehl by the said Harry F. llartin, which amount became 
due and payable on or about 21 November 1943., did, · 
at or near J.rarJ Air Base., Brookley Field., Alabama, 
from about 21 November 1943 to about 17 January 1944, 
wrongfully and dishonorably fail and neglect to pay 
said debt. · 

Specification 8: (Finding of not guilty)•. 

ADDITIONAL CHARGE II: Violation of the 96th Article of War. 

Specification 1: In that Captain Elmer J. Diehl.,, Air Corps., 
. 480th Base Headquarters and Air Base Squadron, Army 

Air Ba.se, Brookley Field, Alabama., did, at or near 
J.rarJ Air Base, Brookley Field, Alabama, on or about 22 
December 1943, in testimony.before Major.William Mccraw., 
Air Corps., Acting Assistant Inspector General, Mobile 
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Air Service Command, make under oath a statement .in substance 
as follows: 

·c1ament H. Chanfrau wa., repaid in .full his loan to 
me of One Hundred Dollars. 

which statement he did not then believe to be true •. 

Specification 2: In that Captain Elmer J. Diehl, Air Corps, 
48oth Base Headquarters and Air Base Squadron, Army.Air 
Base, Brookley Field, Alabama, .being indebted to The 
First National Bank :l.n Gadsden, Alabama, in the sum o:t 
Three Hundred Dollars for Thr a Hundred Dollars lawful 

·money of the United States loaned the said Captain Diehl 
by said bank, which amount became due and payable on or about 
2 December 194'.3, did, at or near A.rmy Air Base, Brookley 
Field, Alabama, from about 2 December 1943 to about 17 
January 1944, wrongfully and dishonorably fail and neglect 
to pay said debt in its entirety. · 

Specification 3s (Finding of not guilty). 
. ' 

Speci.f'ic~tion 41 (Finding of not guilty). 

Specif'ic~tion 51 (Finding of not guilty) •. 

· Specification 6: In that Captain Elmer J. Diehl, Air Corps, 
48oth Base Headquarters and Air Base Squadron, A.hrq Air 
Base, Brookley Field, Alabama, being indebted to 
·charle13 E. Kroelinger, Jr. in the sum of Twenty Five 
Dollars for Twenty Five ·Dollars lawful money of the 
United States loaned the said Captain Diehl by the 
said Charles E. Kroelinger, Jr., which amount becaroe 
due and payable on or about '.31 October 194'.3, did, at 
or near Army Air Base, Brookley Field, Alabama,. from about 
31 October 1943 to about l? January 1944, wrongfully-and 
dishonorably fail and neglect to pay said debt. 

. ' 
Specification 71 In that Captain Elmer J. Diehl, Air Corps, 

480th Base Headquarters and Air Base Squadron, A.nuy Air 
Base, Brookley Field, Alabama, being indebted to Harry F. 
Martin in the sum of Nineteen Dollars and Fifteen Cents 
:tor Nineteen Dollars and Fifteen Cents lawful money 
of the United States loaned the said Captain Diehl _by the 
said Harry F. Martin, which amount became due and payable 
on or about 21 November 1943, did, at or near Arrey Air 
Base, Brookley Field, Alabama, from about 21 November 
1943 to about 17 January 1944, wrong£~ and dishonorably 
f~il and neglect to pay said debt. · 

Specification 8: (Finding of not guilty). 
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Counsel for Defense made one motion to strike Specificat1pn l, Charge III, 
upon the theory that it charged no offense, and another to tt.rike all Speci
fications charged as violation of Article of War 96 which nre also 
charged as violation of Article of War 95, contend1ng that 8UCh chlplica
tion of charges was improper and unaut.horized. Both motions were denied. 
Accused, thereupon, pleaded not guilty to all Charges and Specifications, 
as well as to all ot the Additional Charges and Specifications. He ,ru 
found guilty- of Charge I and its Specification; of Speoiticaticn 1, · 
Charge II, and of Charge II; of Speci!ication11 and 2, Cqarge III, and 
of Charge III; of Specifications l, 2, 6, and 7, .A.dditiolUjJ. Charge I, 
and of Additional Charge I; and of Specitications 1, 2, 6, and 7, Addi
tional Charge II, and of Additional Charge II. He was found not guilty 
of the following Specificationsr Specification 2, Charge II, Specification·
J, Charge III, and Specificaticns 3, 4, 5, and 8 of .A.dditional Charge I 
and of Additional Charge II, respectively. No evidence ot previous con
victions was introduced. Accused was sentenced to be dishonorablT di~
charged the service, to forfeit all pq and allowances due or to becane 
due, and :t,o be confined at hard labor, at such place as the reviewing · 
author:!,.ty- 1IJ&1 direct, tor a period of two years. The rev181fing. authority 
approved the sentence, iµid forwarded the record of trial for action 
under Article of "!ar 48. · 

3. The competent evidence or record for the prosecution, llmited to 
that which supports the Specitications and Charges of which accused wu 
found guilty-, may- be summarized as followrss · . 

• I 
Charge I and its Specification: As shown by proper'.cy' authenticated 

extract cow of the morning report of the 480th Base Headquarters and 
Air Base Squadron, accused, without proper leave, absented himsal.f from 
his station a.t Brookley- Field, Alabama, on JO December 1943 (R. 14; 
Ex. l). It was stipulated by the prosecution and defense that it . 
First Lieutenant James B. Folsom, Staff Sergeant Anthony Barone, and 
Sergeant Nathan Dell .Angelica, of Chicago's Milltary- Police Detachment 
were present in court, they would testify that on 4 January 1944, they 8.l'

rested and returned accused to military- control at Chicago,· lllinois 
(R;, 14; Ex. 2). 

Specification l, Charge II, and Speci.t'ications land 2, Charge IIIs 

Accused, being then the officer •in charge of ,the mess hall•, at 
•the Air Base•, New Orleans, Louisiana, and, as such, the •boss• or 

· •supervisor• (R. 16) of Clement Henry- Chani'rau, a civilian, who was em
ployed at the mess hall as an instructor o! cooks, borrowed $100 from 
Chanfrau~ The loan was ms.de during August 1943, according to Cbani'rau•s 
recollection, while accused was in the hospital (R. 16), . Accused agreed 
at the time to repay the loan in monthly installments of $20 each, to
gether with interest,, the first installment to be due.the:tollowing 
month (R. 18). Chani'rau told him that he did not care about interest, or 
the length o! time taken to repay the loan, just so long as his mone:r 
was repaid (R~ 18). No security or evidence of. indebtedness was required 
or given for the loan (R. 17). The loan was made by Cha.ntrau as a 
personal favor to accused and their busine$1 relations had nothing to 
do with it and were not dfected by it ~R. }.9). Accused left the N811' 
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' . Orleans Air Bue shortly after the loan was made, and Chanfrau did not 
see him again until the,- met, b;r chance, in Nn Orleans on or about 
14 Sep~r 1943. At that tim, accused stated that he wu soon to be 
back in charge ot ~e mess- ·hall at th• New Orleans Air Base, and told 
Chanf'rau, who was no longer employed :there, that he would want hill to 
return to YOrk. He also told Chanf'rau that he would like to have him 
•sign a little paper• (R. 17), a receipt (R. 20), and that he.would 
·settle wi~ hill (R. 17). Chantrau expressed his willingness, and on the 
!ollcwing da.7, when a woman, who represented herselt to be the wif'e ot 
accused, presented a prepared receipt, purporting to evidence receipt 
trca accused ot $110, •loan and interest-, he signed it (R. 17; Ex. 3). 

· Chanfrau received no
1 

money at the time he signed the receipt. In tact, 
mone;r was not mentioned, and no time was fixed for payment (R. 18). 
The only'reason given by accused tor wanting the receipt was that it 
would keep him out ot trouble (R. 19). Chanf'rau signed it to tavor a: 
!riend (R. 20). Accused had never denied his indebtedness to Chantrau, 
and the latter did not expect that accused would undertake to use the 
receipt against }u..m (R. 19). Chantrau had never written accused, or 
made demand tor rep~ent ot the loan (R. 20). Chantrau did not report 
the matter to militar,- authorities, and did: not kDOW' hOW' th•T learned 
'ot th• loan; but he did tell them the tacts when he was _questioned (R. 20). 

On 8 October 1943, accused, -who was then ftationed at the 829th 
AAF Specialized Depot, Gadsden, Alabama, delivered the receipt, which 
had been obtained !ram Chan.f'rau, to Major w. T. Finley, Executive 
officer, together with a letter, in which he stated that he neither admitted 
nor denied that the loan had been made, but felt that the receipt tor the 
amount iJ;1 question was sufficient (Exs.-4 and 5). · 

Speci!ication 1, Additional Charge I, and Specification l, Additional 
Charge IIa In new of the disposition hereinafter made ot these Speci
fications, it becomes unnecessar,- to detail the evidence of!ered in 
supp_ort ot them. 

Specification 2, Additional Charge I, and Specification 2, Addi
tional Charge ll1 On 2 September 1943, accused boITowed $300 from the 
First National Bank in Gadsden, Alabama. He executed and delivered to 
the bank a note for $3001 bearing date 2 September 1943, due 2 December 
1943, and bearing interest .trom maturity (Exs. 7, and 8). The loan 
wae. secured by a mortgage given by accused on a Dodge Sedan autanobile 
(Exs. 7 and 8). The mortgage was not recorded (Ex. 7, p. 2). Accused 

• · repaid $50 on this loan on 4 October 1943, but ha~ paid no part ot the 
balance or $250 (Ex. 7, p. 2). 'The bank has not released its mortgage 
and has not at~ time consented for accused to sell the mortgaged 
automobile (Ex. 7, P• 2-3). On 5,November 1943, the bank wrote accused_ 
at Brookley Field, Alabama.; suggesting that the loan had. been ma.de 
primarily_becau.se he was stationed locally, and requesting that, since 
he had changed stations, he endeavor to retina.nee the loan at his n811' 

statiai (Ex. 10). On 11 December ;l.943, the bank sent a telegram to 
.accused at Coral Gables, Florida., and mailed a letter to him at Brookle,-

' 
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11eld, Alabama, caJ.llng attention to his past due note (Eu. 11 and 12). 
On 21 December 1943, the ~ sent another telegram to accused at _ 
Coral Gables, requesting him to advise disposition to be :made ot his 

·· put due note (Ex. 13). On 22 December 1943, accused wired the bank 
· the .tollowinga · •Halt payment Jan third with interest balance Feb third -
1banb.• (Ex. 9). The bank wired him at Mobile en 23 December 1943 
that the proposed terms 1r11re unsat1stact0?"7 and u:pressed its desire 
tor 1J!ID9d.1ate liquidation ot his indebtedness (Ex, 14), 

On 29 December 1943, Alexander Motors, Mobile, Alabmna, without 
notice to tha ot any enc\Bbrance thereon, purchased trom accused the 
automobile upon which the Gadsden bank then held a lien. The agreed 
purchaae ;>rice was $580, and payment thereof' was made by three separate 
checks, each pqable to the order ('If-accused, tor the respective amounts 
o.t $250, $200 and 1130 (R. 24-26; r:xs. 15, 16, 17). 

Specif'ication 6, Additional Charge I, and Specification 6, Addi
tional. Charge lla On 29 August 1943 at Gadsden, Alabama, Charles E. 
Iroel.iftier, Jr., loaned accused $100. The f'ollorlng dq accused signed 
a check to Kroelinger tor that amount, and marked it •loan sixty (60) 
dqsll (Ex. 18, p. 3). Twenty-five dollars ot this loan was repaid 
about l September 1943, and another $25 was repaid about l October 
1943 (Ex. 18, p. 3-4). The balance or this loan ($50) became due 21 
October 1943, and no part of' it has been repaid (Ex. 18, p. 4). About 
the middle o.t October 1943, Kroelinger loaned accused an additional. 
$251 which amount was to be repaid, together with the $50 due on the 
previous loan, from accused's next pa,- check, about l November 1943; 
but no part o! it has been repaid (Ex. 18, p. 4). Kroolinger subsequently 
extended th~ time !'or payment or the amounts due him until 1 December 
194.3 (Ex. lB., p. 4). He has never made any direct demand on accused 
for payment or the indebtedness (Ex. 18, p. 4, 5). 

Specilication 7; Additional Charge I, and Specification 7, Addi
tional Charge IIa At dil!erent times, Harry F. Martin, ot Gadsden, 
.Alabama, loaned accused money, varying in amounts from $10 to $40. 
Accused is still indebted to him 1n the amount 0£ $39.15. Twenty 
dollars of this total was received by accused on the day he was leaving 
Gadsden (21 October 1943). He gave Martin a check for that amount, but 
post-dated the check 5 November 1943, representing that it would be 
good as socn as he deposited his October pay voucher. Martin knew the 
amount o!' accused I s bank balance at the time to be only $4, f!"/. The 
reroa1n1ng $19.15 was evidenced by a promissory note, dated 21 October 
1943, and due thirty days after date. Martin never presented the check 
to the bank for payment and never ma.de· .demand on accused for any amount 
(Ex. 19, 20, 21). There v,as nothing dishonorable or disrespectful about 
·the manner in which accused acquired the money (Ex. 19, p. J). 

4. After having his rights explained to him, accused elected to 
make an unsworn statement. His statement together with other evidence 
introduced by the defense, may be digested in pe~tinent part as follows, 
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Accused was commissioned a first lieutenant (R. 59) on 2 June 1942., 
and entered on act,iva duty at the New Orleans Air Base, as Bue Mess 
Officer, on 22 June 1942 (R. 34). He attended Officers Training School 
at Miami., Florida, from 1 May 1943 until 12 June 1943, after 'lfhich 
he returned to New Orleans (R.34) •. About 1 August 1943., he was trans
ferred from New Orleans to Brookley Field., Mobile., Alabama., and arrived 
there on 4 August 1943 (R. 34, 35). He had only been at Brooklet 
Field four days . when he was transferred to the Air Base at Gadaden, 
Alabama. He reinained at Gadsden from 8. August 1943 until 2l October 
1943, and was then transferred back to Brookle7 field (R. 36). Within 
about ten days after returning to Brook197 Field., he was sent to · · 
A.;nq Air Forces Regional Hospital, Coral Gables., Florida., tor treatment 
and remained there 'IDltil the 21st or 22nd or December 1943, at which 
time he again returned to Brookl91 Field (R. 37). . . 

. · Accused owned no permanent home (R. 35, 38)., and aftJ September 
1942, his wife and daughter l.iTed with Mm, except for the period ot 
time he was in Officers Training School. He first begsn to have financial 
troubles ~ter returning from school to New Orleans in June 1943, because., 
due to their inability to secur• other and cheaper quarters, he and 
his wi!e and daughter were compelled to live at a hotel (R. 35). The,
continued to live in the hotel until they left New Orleans (R. 35), arid 
thereat.tar lived in hotels at each new station, except r9r about three 
weeks or the time they were 1n Gadsden. He and his wile and their · 
friends 1t'8re constantly· on the lookout !or cheaper quarters at each 
station, but none 1t'8re available. l)lring his first three weeks in 
Gadsden his hotel expense., 8.M)lle., was $7 per day~ When the opportunity 
presented itself, he accepted three rooms in an old night club some ten 
or !'ii'teen miles from Gadsden., without even going to look at 11;•. He , ' 
was required to pay rent at the rate or $75 per month for these accan
modations. The building was not equipped for heating and numerous 
nndows were out (R. 48)., so he was compelled to return tG the hotel 
within aqout three weeks because of' the cold. His expenses regularly 
exceeded his income by $2 or $3 per day, but he was trarusi'erred so often 
that he was unable· to remedy the situation.. · 

Accused was in the hospital when he, borrowed $100 from Chanf'rau. · 
He·, received the mone7 on the 29th or 30th oi' Jlicy' 1943. He had no. 
knowledge then that he was to be transferred from New Orleans, and 
borrowed the money . for the· primary purpose of mak:1 ng an advance p~
ment of rent for an· apartment which his wile had located. He made 

. a deposit oi', $40 for the apartment, and only received $10 of it back 
-when he left New Orleans on the 2nd or 3rd oi' August 1943. (R. 37). 
He was not able to repay Chani'rau bef'ore leaving New Orleans, and has 
not since been able to, repay him~. He had at no time entertained the idea. 
or using the receipt signed by"·Cha.ntrau to avoid repaying him (R. 38). 

When" accused was reaey to move from the Reich Hotel in Gadsden, 
Alabama, to the pouse 1n the country, he did not have su!'f'icient 
funds with llhich to pay his hotel bill. Kroellnger Tolm~ loaned 
him $100 'With which to pay the hotel and make the requir~d adYance 
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payment of rent on the house. On the ~ following, accused gave 
Kroelinger a check for $100, marked so as to show that it was intended 
as a note tor 6o days. Accused thereafter repaid $50 on that loan, 
in two $25 installments. When accused was preparing to leave Gadsden 
on the night of 2l October 1943, he lacked approximatel:r $20 having . 
enough money with which to pay his hotel bill, and intimated to Kroellnger 
that he intended to ask the hotel management for an extension of time 
in ~hich to make payment. Kroelinger, mowing at the time that accw,ed 
was :ln the act of leaving Gadsden, said that such action was not necessary, 
voluntarily advanced him $251 and told him to go pay the hotel bill · 
(R. 42). Accused and Kroelinger ,had been friends, and their families 
had visited in a social manner. They parted on friendly terms, and 
Kroelinger toid him to take his time about paying him, and to not 
worrt (R. 50., ·~). · · , · 

During the-: time he was in Gadsden, accused had borrowed approxillateJ.:r 
$40 from Mr. Martin. He had repaid all or that loan except $19.151 
and on 21 October 1943, when he was preparing to leave Gadsden, being 
unable to pay the balance, he voluntarily made Martin a note tor that 
amount and gave it to him (R. 43). 

Accused recognized all of these loans as val.iddebts,and dis
claimed ~ int-ention or defrauding anyone. He had thought he would 
fin~ get located penr.anently, and could cut down his expense and p&)" 
his debts. · 

Accused's health became impaired while he was still in New Orleans. 
He suffered an attack of nu in January 1943 and seemed unable to 
regain his strength. He also suffered from asthma, and was a.ff;l.ieted 
lfith severe pains in his head. He had suffered a double skull fracture 
in an automobile accident in 1930 and fell and struck his head another 
severe blow vmile on duty in New Orleans. His condition grew worse 
after he was transferred to Gadsden, and he was sent to the hospital 
at Coral Gables shortly after his return to Brookley Field. White at 
Coral G~bles he continued to suffer greatly from the persist~nt pains 
in his head., and upon two occasions suffered mentaJ. lapses, during 
which he seemingly did not lalow what he was doing, or.what was going 
on a.round him (R. 47,-65). He made the return trip from Coral Gables 
to Mobile by automobile, and had to take tablets and powders all the 
way because of the pain he was suffering. Innnediately upon his 
arrival at Brookky Field µe was called before Major William l!cCraw 
for questioning about his indebtedness. He was again questioned on 
24 December 1943 and still again on 29 December 1943. Upon this latter 
date,.he was first questioned in the morning and was then granted until 
2:30 p.m. to confer with his wife and ascertain if she wanted to appear 
as a witness. He and his wife concluded to dispose of what property . 
they could in an effort to obtain enough money to pay ott his debts. 
He sold the car and obtained t.br"!!e checks, one of 'Which., in the amount 
ot $250, he intended to deliver to the bank in Gadsden, Alabama; hut 
he discovered that the ban~ was closed and thereupon concluded to let 
his rli'e take the money and clear the debts. His wife phoned Major 

..___ - 9 ~ 

http:date,.he


(152) 

llcCra,r in an ef'tort to stay turther proceedings until the i'ollowing 
day, to enable her to satisfy his creditors, but Major Mccraw did 
not indicate bis willingness to grant the additional. time. Acc'Q.sed's 
wife then tried to phone the connnanding of!icer oi' Brookley Field, but 
was unable to get him • 

.Accused then told his rl.fe to give him what money they~, nth 
the exception of about $40, and told her he was going back to the 
field to see Major McCraw, and probably would not be back that night. 
He then took two capsules or medlcine that had been supplied him at 
Coral Gables, and drank_-~ scotch highballt· and was unable to recall 
his further actions until 7:00 p,m. 31 December 1943, llhen a lady in 
the lounge car of an Illinois Ce.ritral train touched· him on the shoulder 

. and asked ii' he was .ill, suggesting that his eyes looked glassy. Accused 
thereupon discover.E1;d ~t he was ·on the train, with no baggage, and that 
he had a stub or·a: bus ticket, unused, indicating passage from Spring
field.to Chicago (R. 38-39). 

The ,dfe oi' accused testified that when accused le!t her on '29 
December to return to the field, he le.ft approximately $JOO with her 
~R. 55), part of the proceeds o£ the sale· of the--automobile (R. 56). 
She •just kept it•, because she did not know what: was going to happen. 
She did not still'have all of it because aceuse4.~s check for the 
previous month· had been held up (R. 60). She -admitted that she 

. possibly told Major McCraw that aocused_left ~er without money when he 
departed on '29 December (R. 56). . 

5. The prosecution introduced evidence in rebuttal substantially 
as followsa · ---,., _ 

· 

Major Thomas v. Woods, M.C., testified that he examined accused in 
January 1944, and, based on 81,lbjective symptoms· (R. 67), ·concluded that, 
in addition to bronchitis, accused was afflicted with a post traumatic 
neurosis, mild. He explained this as being •a syndrome that follows ' 
injuries or the head,_manii'estedlargely by complaints referable to the 
site of the injury,· as pain and nervousness in the severer forms•. 

-rhe personality changes and behavior changes•. No condition was found to 
exist which might have ca11Sed or explain an attack of amnesia (~. 67). 
True amnesia is rare~- and when occasioned by a head injury, usually 
t'ollows the injury ril:ther closely (R. 68) •. In his opinion, accused knew 
right from wrong and was able to adhere to the right (R. 67). 

On 13 Janu.at'7 1944 accused requested Private Willie Johnson, llho 
was on duty at the hospital, to disr,atch the f'ollo¢.ng message, and, ii' 
need be, to sign his own name to it, and to say nothing to anyone about 
it (R. 69), to rlt: 

•Butch Hyde 
Jlr:17 Wilson Ave. 

Chicago, ru. 
' 

Remember~s if interviewed you know Nora I don't know 
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:how I got there had amnesia. I was AWOL know your 
!amily twenty years, sold car to me February all 
paid you left Orleans July. Did not see Clem sit 
tight no matter what is said to you letter love 

Butch•. 

Accused, in a statement to Major N. w. Overstreet, Jr., on 14 
January 1944., represented that his purpose in undertaking to send this 
message to Mrs. Hyde was to make sure that she did not forget £.a-ots • 
already'known to her, and that she would tell the truth in the event she 
should be questioned by agents of the Federal Bureau of Investigation 
(Ex. 2J). .• . . 

6.Defense counsel made a motion to strike Specification l of Charge 
III., citing as his reason that the allegation thereof failed to state an 
offense in violatibn of Article of War 96. The trial judge advocate., 
in supporting his argument against this motion, cited paragraphs e (2)., 
e (2) (a) and J (2) (a) 1 of AR 600-10., lfhich do nothing more than state 
broadly a .War Department policy regarding prohibitive conduct between an 
Array officer when acting as a government agent and the persons or firms 
with llhom that officer is obliged to carry on negotiations for., and on 
behalf of., the government. It is evident from the context that., irres
pective o! wide implications., the scope o~ these regulations does not 
include the comparatively insignificant business relationship of' a purely 
personal nature existing between an officer temporarily supervising a 
government project and ordinary laborers serving under such supervision. 
It is unreasonable to hold that the mere act of borrowing money from a 
civilian employee., in a transaction purely of' a private nature., and in 
which the Goveniment has no interest or concern., should be deemed within 
the pu-rview of the cited regulations or that., unless some extraordinary 
circumstances are shown., such a transaction could constitute an offense to 
the prejudice of good order and military discipline or one of such a · 
nature S\S to bring ciiscredit upon the milit:i.ry- S3l"Vice., or come within 
the scope of a crime or an offense not capital of which a person subject 
to military law may be guilty., in violatil")ll of Article of War 96. In 
denying the motion the court was apparently influenced by a false 
analogy in that it assumed that bacause it is an offense for an officer 
to borrow money from an enlisted man therefore it follows that it is like-

• wise a penal offense for him to borrow from a civilian employee. Since 
t.he relationship between the parties in the.former case rests on a 
wholly different basis from that existing between an officer and a 
civilian employee., such reasoning start~ from a false premise and leads 
to an illogical conclusion. In the opinion of the Board, the court 
erred in failing to grant the motion. Since it failed to do so., the 
findings as to Specification l of Charge III must be disapproved. 

Defense coimsel 1s motion., made before pleading to the general 
issue., to strike those Specifications which allege as violations or 
Article of' war 96 the same acts and conduct already charged., in identica.. 
Specifications., as violations of Article of war 95., was proper~ overruled. 

I 
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The Manual for Court~Martial provides .that Article or War 95 •includes 
acts made punishable by acy other Article or War, provided such aots 
amount to conduct unbecoming an officer and a gentlem&nl' (par. 151, M.C/M., 
1928); and by illustration, makes it clear that an accused may_properly 
be convicted or a violation or both Article or War 95 and a:ey other 
applicable Article or war, under a proper factual situation (CM 244_212 -

.McFarlane). It follows, therefore, that it is not improper to allege the 
same acts as violations o.t both Article or war 95 and som, other · 
appropriate Article or War; and it is apparent that, in a majority ot 

· instances, a determination ~t whether the acts properly constitute a 
violation or both Articles or War can only be made af'telj the evidan~e 
has been introduced. The question can then be controlltd. and disposed 
or by the findings on the Charges. · 

' ' . ~ 

The evidence- shows beyond doubt that accused was absent 'Without 
leave trom his station, as alleged in the Specirication ot Charge I, 
trom 29 December 1943 until 4 January 1944. Accused admitted this,· but.· 
apparently sought to excuse his conduct by claiming that he was suffering 
at the time from an attack of amnesia. This defense was injected into 
the record by accused's unsworn statements, made to the investigating · 
officer· and at the trial. It is not convincing wh~ viewed 1n the liftht · 
ot the other evidence. or record. The only evidence tending, even · · 
remotely, to corroborate his contention was the testimony or his wif'e and 
daughter that accused apparently suffered two short mental lapses while 
at Coral Gables. On the other hand, medical testimony was offered by the 
prosecution, showing that an examination or accused after. his return 
had failed·to disclose any indication of amnesia or aey-thing calculated 
to render it probable that accused had been a!!lictedwith it.· Accused 
while attempting to explain his effort to send the night letter to Mrs. 
Hyde, contended that she lmew he had amnesia at the time in question, but 
the record of trial fails to show that he made any errort to procure her 
testimony. The court was justiried in rejecting the amnesia theory, but, 
even i! one were disposed to give· credence to it, accused 1s own statement 
reflects that he regained possession or his faculties as early as 7 100 
o'clock p.m. on 31 December 1943. He did not then return to military 
control. .He did not voltmtarily return to military control at anytime, 
but was apprehended by military police on 4 January 1944: The evidence is 
·sufficient 't9 support the findings. 

Specification l, Additional. Charge I, and Specification l, Additional 
Charge II, are each legally insufficient to charge an of!ense, either 
Wlder Article of War 95 or Article of War 96. It is fairly well apparent , 
from the Specifications and record that it was the intention of the accuser,. 

' to charge accused with the oi'fense of knowingly giving false testimony 
under oath, but the Specifications., as drawn_. !all short of charging this 
offense; and allegations of fact essential to the validity or sufficiency 
of a Specification cannot be supplied by mere deduction or speculation. 

- The rule governing the sufficiency of a Specirication to charge an 
offense is thus succinctly stated in Dig. Op. JAG, ·1912-1940, Sec. 451 
·(44): •That a specification must exclude every reasonable hypothesis 
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of innocence - must be so drawn that if all the facts expressly or im
pliedly pleaded therein be admitted as true or duly proven to be true, 
the accused cannot be innocent - may .be regarded as the settled law 

. of this office as it is the settled law of the land• CM 187548 (1929). 

The Specifications under discussion wholly fail to allege that the 
statement attributed to accused was false. Neither do they allege that 
the statement was wrongfully or unlawfully made. The only allegation 

· contained therein which tends to dis.credit the statement which accused is 
alleged to have made or to brand as illegal or wrongful his conduct in 
making it, is the allegation that it was a statement which accused ~did 
not then believe to be true•. 

An unwholesome state of mind, secretly harbored and not manifested by 
acts or omissions which are themselves wrongful or unlawful, cannot be 
said to be conduct unbecoming an officer and a gentlemen, within the pur
view of Article of War 95, nor a disorder.or neglect to the prejudice of 
good order and military discipline, nor conduct of' a nature to bring 
discredit upon the military service, within the purview of Article of 

·war 96. It follows that the mere fact that accused may have lacked 
belief in the truth of his testimony, unattended by other circumstances, 
would not constitute an offense cognizable under the Articles of War, 
if the testimony so given was., in fact, true; and it becomes manifest 
that as a result of their failure to allege that the statement was false., 
the specifications fail to meet the test of' the rule above_. set out. 
Since they fail to state an offense., the specifications are legally 

-insufficient to sustain the findings made upon them. · 

Specification l, of both Charge II and Charge ~II; and Specifications 
2., 6 and ?·of both Additional Charge I and Additional Charge II,.deal 
with the failure of accused to pay his debts. They .Jrill be discussed as 
a·group. • · / 

Those to 'Whom the debts which are specified in these Specitications 
are owizl.g# and the amount owing to each upon th~/ debt all6ged, are as 

· tollO'll's s Chan!rau - $100; The First Nation.al Bank in Gadsden, Alabama, 
- $250; Kroelineer - $25 (loan made on 2l October 1943); and., Martin -
$19.15 (amount evidenced.by note, Ex. 20). Such other debts as the 
evidence shows to be owing by accused are material only to the extent 
that they shed light upon accused's general-·attitude toward i11curring 
debts, and upon his disposition amt ability to pay his debts. 

That accused is justly indebted to the above named persons in the 
amounts shown, and that the debts are past due., was clearly establishe·d 

. by the e.vidence., and was freely admitted by accused in his unsworn state
ment to the court•. Therefore., it is only necessary to.determine whether his 
failure to pay the debts in issue has been attended by circumstances of 
a nature to make such failure an offense·in violation of Articles of War 
95 and 96 • . The neglect or failure by military personnel to p~ their 
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debts becomes an offense cognizable under the Articles of War only 'When 
accompanied by such circumstances as indifference, evasion; fraud, deceit 
or dishcnorable conduct. CM 121207 (1918) and CM 123090 (1918) 1 Dig. Op. 
JAG 1912-19401 sec. 453 (14) and (15); CM 240'754 (1943) 1 Bull. JAn, Jan
uary 1944, p. ?. In the instant case the element of dishonorable conduct 
was supplied in the necessary degree, as regards each Spe~i!ication, \ll'lder 
both Article of War 95 and Article of War 96, by accused's failure to 
apply the proceeds of the sale of the automobile (which was itself en
cumbered by a mortgage lien to secure the bank's debt) toward the liquid
ation and extilJguishment of his various debts. The money so derived was 
sufficient to have ~enabled him to pay all of his debts which are shown by 
the evidence of record and had he so applied it, it is doubtful that he 
would have been prosecuted upon these Speci!ications, or i! so, that a 
conviction for failure to pay any of the debts could have been sustained; 
but his failure to so· apply it, under the circumstances that existed, 
is inexcusable. His financial dealings were tnen under investigation, 
and the bank had been pressing him for full payment of its past due note. 
The situation was one that demanded that accused make use of all means at 
his command to secure the necessary money to liquidate his indebtedness. 
Instead, he disposed of the bari.k 1s security, went absent without leave· 
and deliberatel7 avoided any attempt to pay his creditors. His_ conduct 
evidenced a c:U,shonest purpose and intent not to pay any of the debts in 
question. · 

Accused's contention that he was suffering from amnesia, in the 
absence of clear and convincing proof, is not credible. T~e evidence 
is sufficient t,o support the-findings on each of these Specifications, and 
as violationf! of both Article_of War 95 and Article of War 96. 

The court sentenced accused •to be dishonorably discharged the ser
vice•.· The sentence should.have been that ha •be dismissed the service•, 
but, since this form of sentence also imports that the·severance of 
service connections is under dishonorable conditions, the substantial 
rights of accused were not prejudiced by the form used, and it will be 
construed as though the proper phraseology had been employed. · ,. 

7. War Department records disclose that this officer is 43 years of 
age, married, and has one child. He attended high school for'two years, 
but did not graduate. He reads and speaks Polish and German. He 
served in the United States Naval Reserve Forces from 25 July 1918 until 
19 March 1919. He was a caterer before being temporarily cO!lllllissioned 
as a first lieutenant in the Arm:, of the United States on 18 May 1942. 
He reported for active duty on 2 June 1942 at the New Orleans Army Air 
Base, New Orleans, Louisiana,. and was promoted to the rank of captain 
on 18 January 1943. . · 

8. The court was legally constituted. No- errors injuriously 
affecting the substantial rights of the accused were committed during 
.the trial. In.the opinion of the Board of Review, the record of trial 
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is not legally sufficient to support the findings of guilty of Speci
fication 1, Charge III, Specification l, Additi9nal Charge I, and 
Specification 1, Additional Charge II, but· is legally sufficient to 
support all other .findings of guilty and the sentence, and to warrant 
confirmation of the sentence. A sentence of d.ismissal is nandatory 
upon conviction of violation of Article of \'far 95, and is authorized 
upon convicticn of violation of Article of Vlar 61 _and Article of War 
96. 

Judge .Advcx:ate. 
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·1st Ind. · 

,.War Department, J.A.G.O., 27 APR 1944 - To the Secretary of, War. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Beard of Review in the 
case of Captain fil..'ller J. Diehl (0-907333), Air Corps. • 

2. I concur in the opinion of the Beard of Review that the 
record of trial is not legally sufficient to support the findings 
of guilty of Specification l, Charge III (borrowing mcney frpm a 
civilian employee of the Government); Speci~lcation l, Additional 
Charge I, and Specification 1, Additional Charge II (same Specifi
cations under Article of Yf2,r 95 and Article of Yfar 96 - false swear
ing), but is legally sufficient to support all other findings and 
the sentence and to varrant confinnation of the sentence. I recommend 

. that the sentence be confirmed, but in view of the fa.ct that the 
record of trial is held insufficient by the Board to support the 
findings of guilty of three of the Specifications, and that this 
officer is 43 years of age, is in poor health, and that he has a 
wife and daughter to support, I recormnend that all forfeitures and 
confine'llent be remitted, and t~t, as thus modified, the sentence 
be carried into 'execution. 

· 3. Consideration has been given to the attached letter addressed 
to the President :fran lfrs. Elmer J. Diehl, wife of the accused, a1;1d 
its inclosures. · 

4. .Inclosed are a draft of a letter for your 'signature, trans
mitting the record to the President for his action, and a forrn·of 
Executive action designed to carry into effect the recoinmendq.tion 
hereinabove made, should such action ~eet with approval. 

Myron C. Cramer, 
l~,jor General:, 

4 Incls. . The Judge Advocate General. 
l - Record of trial 
2 - Dft. ltr. for sig. s/w 
3 - Fonn of Executive action 
4 - Ltr. from l!rs. ill.mer J. Diehl· ' 

to the President with incls. 

(Findings of guilty.of Specification l, Charge III, and Specification 
l of both Additional Charge I and Additional Charge II, disapproved. 
Sentence confirmed but total forfeitures and confinement remitted. 
G.C.M.O. 3.39, l Jul .1944) . . 
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'WAR DEPARTMENT 
. Army Service Forces 
ID the Ottice ot The Judge Advocate General 

,.Washington, D. c. 
/ (159), . 

SPJGV 
CM 251168 14 APR 1944 

UNITED S.TATES ) , ANTIAIRCRAFT .lRTILIERt 
) TRAINING CENTER 

v •. ) Trial by G.C.M., convened at 
)) Camp Stewart, Georgia, 15 

Second Lieutenant DANIEL P. · February 1944. Dismi~sal, 
REICHEY (0-1047748), Coast ) . _. total forfeitures and confine
Artillery Corps. ' ) , ment for two (2) _years. 

OPINION or the BOARD OF REVIEW 
TAPPY, KIDNER and HARWOOD, Judge Advocates 

1. The Board of Review bas examined the record of trial in. the 
case or the officer named above and submits this, its opinion, to:Tbe 
Judge Advocate General. ·· , 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: ViQlation of the 61st Article of Vlar. · 

Specification: In that Second Lieutenant Daniel P. Reichey,. 
Battery c, 845th Antiaircraft Artillery Automatic 
Weapons Battalion,. did, without proper leave, absent . · 
himself from his organization at Camp Stewart, Georgia, 
from about 7 October 1943 to about 26 November 1943. 

CHARGE II: Violation of the 96th·Article of War. 

Specification 1: In that Second Lieutenant Daniel P. Reichey, 
· ***,did, at New York City, on or about 26 November 
· 1943 wronsfully and without authority appear in public 

wearing insienia of a Captain in the United States Army. 

Specification 2: In that Second Lieutenant Daniel P. Reiche~, 
· · ***,did, at New York City, on or about 26 November 1943 

wrongfully and with intent to deceive Lieutenant Colonel 
• John A. McNulty, Provost Marshall of New York City, of-, 
ficially state to the said Lieutenant Colonel McNulty 
that he was a· Captain in the United States Army, which 
statement the said Second Lieutenant Reichey well knew 
to be false. · 
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CHARGE IIIt Violation of the 95th Article of War. 

Specification 1: In that Second Lieutenant Daniel P. Reichey,
* * *, did, at New York City, on or about 1.3 November 1943, 
with intent' to defraud, wrongf_ully and unlawfully make and 
utter to John W. Ryan English Shops, Inc., a corporation, a 
certain check in words and figures as follows, to-wit& 

"West Chester, Pa.. . ' Nov. 1.3, 1943 No. _ 
National Bank of Chester County and Trust Compaey 
Pay to the 

order of John W. Ryan, Inc. $55.55 
Firty-five and 55/100 ............. Dollars 

Capt. d. l'. Reichey11 

- 0-104774$ 

and by means thereof did fraudulently obtain from John W. 
Ryan English Shops, ·Inc. one trench coat and one pair'of 
gloves, total value $55.55, he the said Second Lieutenant 
Reichey then well knowing that he did not have and not 
intendin~ that he should have any account with the National 
Bank of Chester County and Trust Company for the payment of 
said check. 

Specification 2: Same form as Specification 1, but alleging 
check drawn on same bank, dated 12 November 1943, payable 
to order of cash, made and uttered to Edzar Wolke, at New 
York City, New York, and fraudulently ootainine thereby ~25. · 

Specification 3: Same form as Specification 1, but alleging 
check drawn on Lfanufacturers Trust Company, new York, dated 

- 11 October 1943, payable to order of and made and uttered to 
Atlantic.Coast Line Railroad Co., at Savannah, Georgia, and 
fraudulently obtaining thereby furlough ticket for passage 
from Savannah to New York City and return in amount of ~p2l.05. 

Specification 4: (Finding of not guilty) •. 

Specification 5: Same form as Specification 1, but alleging 
check drawn on same bank as in Specification 1, dated 
6 November 1943, payable to order of and made and uttered 
to ·Modern Army & Navy Sal.es Co., at Harrisburg, Pennsylvania, 
and fraudulently obtaining thereby $40. 

ADDITIONAL CHARGE: Violation of the 95th Article of War. 

Specification 1: In that Second Lieutenant Daniel P. Reichey, 
* * *, did at Savannah, Georgia on or about ~l October 1943, 
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with intent to defraud, wrongfully and unlawfully make 
and utter to Moile Trunk Co. a certain check in words 
and figures_as follows, to wit: 

"Manufacturers Trust Company 47 
l+4 Union Square Ea1:1t 

Pay New York Oct ll, 1943 
to 
the 
order 
of Moile Trunk Co. $15 20/xx 

Fifteen and 20/100 Dollars 

No. ___ /s/ Lt. D. P. Reichey 01047748 
845th AAA AN Bn Cp Stewart, Ga. n 

and by means thereof did fraudulently obtain from the 
Moyle Trunk and Bag Company, Savannah, Georgia, merchandise 
to the value of $15.20; he, the said 2nd Lieutenant Reichey, 
then well knowing that he did not have and not intending . 
that he should have any account with the Wianufacturers Trust 
Company, for the.payment of said check. 

Specification 2: In that Second Lieutenant Daniel P. Reichey, 
***,did at Savannah, Georgia on or about 8 October 1943, 
with intent to defraud, wrongfully and unlawfully make and 
utter to Kroskins, a certain check in words.and figures as 
follows,' to wit: 

,· 

"Hinesville, Ga. · Oct. 8, 1943 No. --- · 
Jke-Si~i9eae-ea-Se~tke~a-Ra~ieM1-BaM. 

B~ea~k~eft-St~ee~-Qffiee 
The Hinesville Bank 

· Pay 
to the 
-Order of Kroskins $8 75/~ 

Eight and 75/lOO ----------------------Dollars 

/s/ Lt. D. P. Reichey 01047748 
Camp Stewa:rt, Ga. 

and by means thereof did fraudulently obtain from the said 
Kroskins, merchandise to the value of $8.75, he, the said 
Second Lieutenant Reichey, then well knowing that he did 
not have and not intending that he should have sufficient 
funds in The Hinesville Bank, for the payment of said-check. 
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Specification 3: Same form as Specification 2, but alleging 
check drawn on The Hinesville Bank, Georgia, dated 6 
October 1943,, payable to· order of cash, and made and 
uttered to Al Remler, Club Roye:le, at Savannah, Georgia, 
and fraudulently obtaining thereby $20. 

Specification 4: Same form as Specification 2, but alleging 
check drawn on The Hinesville Bank, Georgia, dated 7 
October 1943, payable to order of cash, and made and 

· uttered to Al Remler, Club Royale, at Savannah, Georgia, 
and fraudulently obtaining thereby ~20. 

Specification 5: Same form as Specification 2, but alleging 
check drawn on The Hinesville Bank, Georgia, dated 8 
October 1943, payable to order of cash, and made and 
uttered to Al Ramler, Club Royale, at Savannah, Georgia, 
and fraudulently obtaining thereby $20. 

He pleaded not guilty to all Charges and Specifications. He was found 
guilty of all Charges and Specifications except Specification 4 of Charge
III, of which he was found not guilty. There was no evidence of previous 
convictions introduced. He was sentenced to be dismissed the service, to 

~ forfeit all pay and allowances due or to become due, and to be confined at 
, hard labor for two years. The reviewing authority approved the sentence 

and forwarded the record or trial for action under Article of War 48. 

3. The evidence for the prosecution is substantially as folloos: 

A• Specification, Charge I. 

Without objection properly authenticated extract copies of 
morning reports of accused's organization and of the guardhouse, Fort 
Jay, New York, showing accused's unauthorized absence from his organization 
at Camp Stewart, Georgia, from 7 October 1943 until he was confined·at 
Fort Jay, New York,.on 26 November 1943, were received in evidence (R. 6; 
Exs. P-l, P-2). · , 

!!• Specifications 1 and 2, Charge II. 

. By deposition Walter c. Sidler, Assistant Manager, Paramount 
.Hotel, New York City, testified that on 26 November 1943 accused came to 
the Paramount Hotel as a guest. At this time accused was wearing captain's 
bars and "pretended to be a captain". A picture of accused stapled to the 
deposition was identified by this witness as being "Capt. D. P • .Reichey11 

,(R.8; P. Ex. 4). · · .. 

Lieutenant Colonel John A. McNulty, Corps or Military Police; 
Provost ~shal, City of New York, Distric~ No. l, after identifying a 
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photograph attached to the deposition as resembling the officer· present
ing himself to him as Captain Daniel P. Reichey, testified that he saw 
accused at the 18~ Detective Bureau, New York City, on 26 Novemb~r 1943 
as a result of a call from the Detective Bureau. The accused identified 
himself as a captain and was wearing captain's bars. Accused's A.G.O. 
card was made out for a second lieutenant and he stated he had since been 
promoted. Colonel McNulty asked accused·several times if he was a captain 
and accused replied "yes" and admitted he was a second lieutenant ~nly 
when a list of officers on which accused was listed as a second lieutenant 
was found among his effects (R. 7; Ex. P-J) • 

. £• Specifications 1, 2, J., and 5, Charge III, and Specifications 1, 
2, .3, 4 and 5, Additional Charge. 

Without objection the deposition or Edward E. May, salesman, 
John w. Ryan, Inc., was received in-evidence. He testified that accused 
on 13 November 194.3 purchased merchandise to the amount or $55.55 and gave 
a check in that amount drawn on the National Bank of Chester County and 
-'!'rust Company~ West Chester, Pennsylva.tiia4 'in payment therefor. Accused 
was wearing captain's bars at this time and displayed.his A.G.O. card bear-
ing his photograph. The check was returned due to the fact that accused 
had no account in the· bank on which the check was drawn. This witnsss 
identified the check stapled to the deposition as being the check he 'accepted 
as above mentioned, and also·identified-a·photograph attached to the deposition 
as being a photograph ot "Captain Reichey". Stapled.to the check attached to· 
the deposition is a slip showing that the check was returned by the bank for 
the reason that ~he drawer had no account in the bank (R. 8; Ex•• P-5). 

Without objection the deposition ot Edgar Kurt Wolke,_Ed's 
, Clam Bar, _New York City, was received in evidence. He testified that 

on 12 November 1943 he cashed a check -!'or accused in the amount of $25, 
drawn on the National Bank. of Chester County and 'Tru~t Company, West 
Chester, Pennsylvania. He gave this check to his plumber in payment of. 
a bill and next saw it when it was returned to him with a slip indicating 
no such account in the bank on which the check was drawn. The. check at
tached to the interrogatory was the same er.eek he cashed for accused. A 
photograph stapled to the interrogatory was identified by witness as being 
that of Second Lieutenant Daniel P. Reichey (R. 8; Ex. P-6). 

The accused gave the Atlantic Coast Line~ ~heck· dated 1;t 
October 194.3, d-awn on· the llanufacturers l'rust Company, New York, in 
the amount or $21.05 in payment of a railroad ticket. On the 15th o:r;-
16th or October 194.3 this check was returned.by said bank with a slip 
showing that the signature on the check was unknown at the bank. The 
check and slip were introduced in evidence without objection (R. 10; 
Ex. P-7). . 

Albert Rashinsky, owner of the Modern Army- & Navy Store, 
Harrisburg, Penn~ylvania, testif'ied by deposition, introduced without 
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objection, that on 6 November 1943 he cashed a check in the amount or 
$40 for the accused. The check was drawn on the National Bank ot Chester 
County and Trust Company, West Chester, Pennsylvania, and is the same · 
check as the one attached to.the deposition. The check was returned by 
the bank with a slip showing no such account. At the time the check was 
cashed accused was "dressed as a captain i:n the Army" (R. 11; Ex.P-8). 

Accused gave to Moyle Trunk & Baggage Company a check drawn 
on Manufacturers Trust Company, New York, in the amount or $15.20, . 
dated 11 October 1943 for luggage purchased trom said company. The 
check was dishonored by the bank for the reason that the signature 
thereon was unknown at the bank. The· check and slip showing its dis
honor were received 1n evidence without ~bjection 1R. 14; Exf P-ll). 

w. E. Powell, Assistant Cashier,. National Bank of Chester 
County and Trust Company, West Chester, Pennsylvania,.and Raymond Ureen, 
Assistant Cashier of Manufacturers Trust Company, New York, testified 
by deposition respectively that neither respective bank had had an account 
during the period from l October tQ 30 November 1943, inclusive, 1n the 
n:ame of "Lt. D. P. Reichey", ~~ •. ~~ Reichey11 , 11Capt. D. P. Reichey" 'or ' 
"Daniel P. Reichey" (R. 11; ~. P-9) (R. 12; ·.P-10). ,..· · 

l't,\ ' 

On 8 October 1943 accused gave.Krol!!kin's (Military Uniform 
Store), Savannah, Georgia, a check in the 8.¥10unt of.$8.75, drawn on 
The Hinesville Bank, Hinesville, Georgia, in payment for merchandise. 
Payment was refused because of insufficient funds (R. 15; Ex. P-12}. 

Accused cashed at Remler's Club Royale, Savannah, Georgia, 
three checks in amounts of e20 each, dated respectively, 6 October, 
7 October and 8 October 1943, all <tawn on The Hinesville Bank, Hinesville, 
Georgia. These checks were returned by the bank (R•.17, 18; Exs. P-13, 
P-14, P-15) ~ . , ·. . 

Wallace F. Martin, Jr., Assistant Cashier, The Hinesville Bank~ 
Hinesville, Georgia, testified that these checks drawn on the Hinesville 
Bank, were not paid by the bank. because accused did not have sufficient 
funds in the bank for their payment (R. 20} • 

. 4. For the defense: 
I 

Major Robert A. Dunnigan~ 563rd Antiaircraft Artillery Automatic 
Weapons Battalion, testified that accused had been a.member of his organi
zation from December 1942 to sometime in October 1943. When he first 

, joined the organization he was excellent as an instructor,,and a "pretty 
good officer", though his efficiency slipped in later months due to some 
difficulties accused was in (R. 25). Accused was frequently "called on the · 
carpet" due to absences in the Cadre Pool~ and at one time reclassification 
papers on accused were prepared. Accused submitted a resignation,, though , 
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witness did not know its result (R. V). 

It was stipulated that it Captain Benjamin w. Smith were 
present he would testify that accused while a member of his "battery 
from December 1942 to March 1943 performed his duties in an excellent 
to a superior manner (R. 32; Ex. D-1). · 

Efficiency reports on accused signed by Captain ;oh.~ P. Drohan, 
showi;lg a general ,rating of 11excellent11 , and signed by Captain Leonard 
P. Henderson, showine a general rating of "Very Satisfactory11 ,·were by· 
agreement received in evidence (R. 32; Exs. D-2, D-3)~ 

By agreement an efficiency report on accused signed by Lieutenant 
Colonel William H. tiackrell, showing a rating of "Satisfactory" for five 
months and "Unsatisfactory" for one and a half months, was received in 
evidence (R. 33; Ex. D-4). · 

Second Lieutenant William F. Maule testified that he had oeen 
in accused's organization since 17 March 1943. Accused was one of the 
best instructors on the post, a very neat officer, and of. value to the 
service. His efficiency dropped after accused spoke.several times of the 
fact that Colonel Mackrell was riding him (R. 37) • . · · 

After having his fights as a witness explained to him~ accused 
elected to be sworn as a witn~ss. ·Accused made a long, rambling state
ment, the general tenor of which was that he had consistently and con
tinuously been subjected to persecution by Colonel Mackrell, the executive 
officer of his regiment, because of personal differences b~tween accused 
and Colonel Mackrell. He repeatedly asked to be transferred but could 
never effectuate a transfer. Finally when Colonel 11ackrell, who was 
obviously prejudiced against hi.IJ)., signed his efficiency report it was 
too much and he lost all sense of·responsibility (R. 40-48). . 

On cross-examination and examination by the court accused said. 
he had been laboring under a terrific men~ strain from tiarch to October. 
From the time he left Camp Stewart he was drinking constantly and does not 
remember buying a railroad ticket, or lugeaee, nor does he kno, where he 
got the captain's bars he wore. The persecution to which he had been 
subjected made him do things he had never done before (R. 49~51). 

' 5. The evidence shows that accused was absent without leave from 
his organization at Camp Stewart, Georgia,'from 7 October 1943 until he 

. was confined at Fort Jay, New York, on 26 November 1943. 

On 26 November 1943 accused was at a hotel ih New ·York as a 
- guest, at which time he was· w_earing capta_inI s bars and "pretended to 
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be" a captain. On that same day, at the 18th Detective Bureau in New 
York, he officially stated several times to Lieutenant Colonel John A. 

· McNulty, Corps of Military Police, Provost Marshal, City of New· York, 
District No. 1, that he was a cap~ain. 

0n'6, 12 and 1.3 November 1943 accused issued checks drawn on 
the National Bank of Chester County and Trust Company, West Chester, 
Pennsylvania, to various parties for ';j,40, ~25 and $55.55; respectively, 
and on ll October and 11 November 1943 issued checks drawn on Manufacturers 
Trust Conpany, New York, to two different parties in amounts of :i:i2l.05 and 
~15.20, respectively, for which he received cash or merchandise. These 

. checks were dishonored by the respective banks for the reason that accused 
had no account in either bank. 

On 8 October accused gave Kroskin 1 s store in Savannah, Georgia, 
a check drawn on The Hinesville Bank, Hinesville, Georgia, in the amoUI1t 
of $8.75, in payment for merchandise, and on 6, 7 and 8 October 1943 cashed 
checks·drawn on The Hinesville Bank in the amount of ~20 each at Remler 1s 
Club Royale, Savannah, Georgia. Payment of these checks was refused by 
the Hinesville Bank because accused did not have sufficient ,funds on deposit 
for their payment. The evidence establishes beyond all reasonable doubt 
that the accused was guilty of all Charges and Specifications except Specifi
cation 4, Charge III, concerning which no··evidence was presented due to 
absence of witnesses. · 

6; War Department records show that accused is JO years of age. He 
was vol't;ntarily inducted into the military service 2 July 1942; attended 
Antiaircraft Artillery Officer Candidate School, Camp Davis, North Carolina, 
and was commissioned second lieutenant, Coast Artillery, Army of the United 
States, J December 1942, at the time of his graduation. · 

7. The court was legally constituted and had jurisdiction of the 
person and offenses. No errors injuriously affecting 

1
the substantial 

rights of acc~ed were committed during the trial.· In the opinion of the 
Board of Review the record of trial is legally sufficient to support the 
findings of guilty, to-support the sentence and to warrant confirmation or 
the sentence. Dismissal is authorized upon conviction or violation or 
Article of War 61 or 96 and is mandatory upon conviction or violation or 
Article or War 95. · 
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SPJGV 
CM 251168 

lst_.Ind. 

War Department, ?.A.G.o., 2, 7 APR 19~ · - To the Secretary of War. 

l. Herewith transmitted for the action of'the President are 
the record of trial and the opinion of the Board or' Review. in the 
case of Second Lieutenant Danie1, P. Reichey (0-1047748), Coast 

_Artillery Corps. · . · . , 1 
,.. 

2. I concur in the ~pinion of the Board of Review that the· 
record of trial is legally sufficient to·support the findings of 
guilty, to support the sentence and to warrant confirmation of th,e 
sentence. I recommend that the sentence be confirmed and carried 
into execution and that the United States Disciplinary' Barracks, 
Fort Leavenworth, Kansas, be designated as.the place of confinement. 

;. Consideration· has been given to the letter or accused . 
dated 31 March 1944, requesting the· suspension of that portion of 
his senteµce providing for confinement in order that·he may render 
further service as an enlisted man. · 

4; Inclosed are a draft.of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action.designed to carry into effect the foregoing recom-. 

·mendation, should such action meet with approval. 

Myron c. Cramer, 
:Major General, 

!+ Incls. The Judge .Advocate General. 
Incl.1-Record of trial. 
I~cl.2-Ltr. from accused 

dated 31 Mar 44. 
Incl.3-Dft. ltr. for 

sig. -Sec. of War. 
Incl.4-Form of action. 

(Sentence confirmed but on~ year of _confinement remittea. 
G.C.M.0.·302, 17 Jun 1944) 
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WAR DEPARTMENT 
Army Service Forc~s 

In the Office of 'lbe Judge Advocate General 
Washington,D.c. 

(169~. 6 MAY 19.U 
SPJGH · 
CM 251208 

) FOUR'.IH Slm.VICE Cc:uwIDUNITED STATES ') ARMY smvrcE FCRCF.S 
)v. ) Trial by G.CJl., convened at 

Major LAWRENCE P. ca;x: ) Missis~ippi Ordnance Plant, 
(0-903826), Ordna~eDe ) Flora, Mississippi, 21 Febl"'ll
partment. ) arr 1944. I)ismi.,sal and total 

) i'ort'eitures. 

OPINrCN of the BOARD CF REVIEW 
DRIVER, O•CONNCR and LarrERHOS, Judge Adt"ocates. 

l. The Boe.rd of Review has examined the record ot' trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. '!be accused VtaS tried upon the following Charge .and Specificationa 

CHARGEa: Vi~lation of the 61st Article of War. 

Specifications In that Major Lawrence P • Cox, Ordnance Depart
ment, Ordnance Officer's Replacanent Pool, Ordnance Unit 
Training Center, W.Ssissippi Ordnance Plant, Flora,. 
Mississippi, did, w.itbout proper leave, absent himself' from 
hie organizaticn and station, at Ordnance Unit Training 
Center, Mississippi Ordnance Plant, Flora, Mississippi, !ran 
about 18. October 1943 to about 15 November 1943. 

He pleaded not guilty to and was .found guilty of the Specification and 
Charge and was smtenced to be dismissed the service and to i'or.feit all pay-· 

. and allCllfances due or to becane due. The renewing authority- approved the 
saitance and forwarded the record of trial for action umer the 48th Ar
ticle of War• 

. The accu.sed was tried by- general court-martial on 14, 15 and 16 
December 194.3 upcn the same Specification .and Charge set forth above, 
there designated Specification, Charge II, and Charge II, and also upon 
another Specification for being drunk· a.rd disorderly- in a· public pl•ce in 
Violation of the 96th Article of War (Spec., Chg. I). He was found not 
guilty- at Charge I and of the Specification thereumer'and guilty- of 
Charge ll and o:i:' the Specif1cation thereunder and was sentenced to be 
dismissed the service am to 1'or!eit all pq &Di allowances due or to becane 
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due. The reviewing authority- disapproved the findings ard sentence, 
withdrew the Specification of Charge I ard Charge I and ordered a rehear
ing as to the Specification of Charge II and as to Charge II. 

· 3. Evidence for the prosecutions 

Extract copies (Exs. B and C) of the m~ reports of the 
Ordnance Officers' Replacement Pool, Ordn&nce Unit Training Center, 
Mississippi Ordnance Plant, Flora., Mississippi, the organization of ac
cused., showed him !rem dut)r to absent without leave 18 October 1943, am 
from absEllt without leave to dut7 on 15 NOYember 194.3 (R. 3). · 

4. Evidence for the defensea 

A document in the form of a letter (k. D) dated 10 Novmper 1943 
and directed ttTo Whom it may concern• by Captain John a. Novak, Medical 
Coxp3., Ward Surgeon at Walter Reed General. Hospital., Washington., n.c., was 
introduced int. o evidence bJ' the defense. The letter states that accused 
reported to the out-patient department of the ,hospital for treatment on 
28 October 194.3J that he was examined bJ' Captain Novak, llho understood that 
he was on annual leaveJ that Captain Novak was of the opinion that accused 
was apparently- a very cons~entious officer llho bad been woncing long hours 
over a period of maI\T weeks aIXi was suffering from an "exhaustion state• 
and accord:illgly- prescril>ed dai:11' hydr<,theraw and vitamin therapy; and that 
accused' responded well., was considered capable of returmJlg to his duties, 
and should be cautioned to avoid working long hours and neglecting · 
activities of' a reluing nature (R~ 3). 

The defense also introduced into evidence a letter (Ex. E) dated 
17 November 1943 from Major J. w. Mollaun., Medical. Administratiw Corps, 
Adjutant at Walter Reed General Hospital., to the C~nding Officer., 
Mississippi Ordmnce Plant, in respcnse to a radiographic request or the 
latter of 16 November 1943. This letter gave the .following report Qn the 
treatment received by the accused.a · 

The Out-Patient. Service cllni.c4 records show that acou.sed re
ported at sucil service an 28 9ct;ober 1910, stating that he 1l'U on leave and 
that he had been working very hard .for the put 18 months with about 4 or .. 
S hours sleep 012t ·of' each 24 hours. It was evident to the examining 
physician that he was under nervous .. ~enaion and unable to relax., and he was 
given sedatives ani instructed to r.-turn in a dq or so for further stuey. 
On )0 October the nervous tension appeared to be mon •evere and an emer-

• gency- neuropsychiatric consultation was requested. Captain Novak eJED1ned 
accused and made a report to substantially- the same effect aa his letter 
•To Whan it mq caicern•, mentioned above. On 1 November accused was . 
started on a treatment of' l to 1½ ho~a of continuous tub therapy and given 
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sedatives. Ai'ter three ~- or the treatment' he showed remarkable im
provement, the tension disappeared, he inditated that he was no longer 
restless, his appetite ·was iJll.prOV'ed and he was able to sleep 7 to 8 hours 
without difticu.lty. The treatment was concluded.· ai 10 Novenber. .The ex
cellent respaise of the accused indicated that the aymptans were not very 
snwe. The diagnosis was that the accused was in a state of ph;ysical ex
hau.stiat with some mild amd,.ety ccnceming his own peysical caidition and 
it was recommended that he return to dllt7 and •str1lce ,a balance of work, 
sleep, am relaxing activities• (R. 3-4). · · . 

b accused testified that he .had been recommended for appointment 
to the Comnand and General Staff School thNe times and had received four 
•marks" of superior and five of excellent. He admitted that he was absent 
without leave but stated that he had pleaded not guilt,- because he did not 
think that. he was absent for the time alleged. After "Pearl Harbor• he 
want to work in the Autanotive School at Fort McPherson, worked verr hard 
and ..-u giTen a commission as a captain in the Anq. J.fter receiTing his 
comm.issicm he •s put in charge of the building o!' eight schools, worked 

·all day and drove all ni{1lt from station to. station, and as a result of his. 
•great efforts• 1n this work was recommended for promotion to major. Fol
lowing this promot:S,on accused -was appoin,ted comanding officer. of. the 128th 
Ordnance Battalion, took comnand on 10 Feb:ru.ar;y 1942 and found himself· 
worlcing harder than ner· preparing the organization for overseas movement. 
Far the work of crganizing the battallcn he received .five or six· letters of 
CClllllendation am an appointment to •General Staff School" llhich he 
•happened to miss b7 a f'ew days•. In the •subsequent re-organization" he 
lost his best men and officers, his nerves began to •give W8T', he went to 
the hospital. and 'Wal told by- 11the doctor• to slow down on his work but had 
reached a point llhere that wa• no longer possible (R-. 4-S). , 

Accused also testified that after meeting •colonel Stanton• he 
began to work as hard as ever, worked "all day and n1ght 11 , noticed a change 
1n his own 11personal1ty11, and was advised to go to the hospital but. did not 
do so as he was getting ready: to go OV"erseas. He was .again recomnended f'or 
Camnand am General. Sta.rt School but the recommendation a.as returned• be-

. cause it was considered that acC'WSed would make a better camnanding oi'ti
cer than 11an;ythillg else•. A. week later he was relieved. o!' his command and 
Sllllt 11here to :Mississippi". His character and his work had been excellent 
as shown by his letters o!' commemation. It was the first ti:me he had not 
acted the part of a soldier. He benefited greatly- f'rom the treatment 'Which 
he received at Walter Reed General Hospital, he had also been sent to Foster 
General Hospital 1n Jack8on, llissiesippi, was on~e again 1n good health, and 
hoped that he would be given an opportunit,- to "build" another battalion. 
He had been advised by the "doctor at the hospitalII as to how to control his 

• work and relaxation and "now" knew how to do so. He knew that he was a good 
soldier and 11anted a chance to prove it (R. 5-6). 
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On croaa-exam:ination and examination by the court accused 
· -testified. that he went to the hospital as a "regular patient• and was · 

directed to the cut-patient department by- •the sergeant". He was asked 
if he wanted quarters bit replied that he did not want them. He received 
treatment at the hospital every: day from 1:00 p.m. to StOO p.m. Al
though he admitted that he bad been absent without leave, he stated that 
he had not pleaded guilty- because he "bad been advised" that the time 
spent in the hospital was not "marked as days without leave". He was 
never on his post during the period from 18 October to lS November. In 
an effort to inform his commaniing off'icer ot his 'Whereabouts accused 
tried three tim9s to "contact Colonel Greaves" at the Pentagon Building 
but he was •out of town•, Accused made no other attempt (R, 6). 

en redirect ex.amination accused stated that he had gone to the 
-hospital. "freel.J"", that although it was veey,· overcrowded 11theytt wanted to 
put, him to bed _immedia tel;y but he refused. As soon as his treatments had 
peen concluded and he had been released, he returned to his station. When 
asked 'Whether he had been put; on the sick report he answered "!'hey put me 
on sone report;. They took rsr:, full history"'. 

'Iba defense introduced in evidence copies of two Anny Regula
tioo s pertaining to daily sick r~ports and medical attendance (Ii. 4; Eu. 
G and H). . 

The testimony of Major George w. Carle, Jr., Ordnance Department, 
in the former trial, 'Which was introduced into evidence (Ex. F} was sub
stantia~ as-folloirsa 

Major Carle had kncnt11 ~ccused since the first of August 194), and 
during tm time the fonner was Director of the Training Branch at Camp 
Perry:, Ohio, accused was in commam of the 254th Ordnance Battalion. Major 
Carle "would s~" that accused was above the average as a battalion com
mander. ~e high state of training 11at Perry" was primarily due to his 
efforts. Accused worked night and day getting his battalion ready for over
seas ducy-. · Major Carle had comended him maey times. Accused had pre-
pared · a schedule for troop movement and embarkation, which was still in 
use, and had made a Table of Equipnent 'Which was subnitted to and approved 
by the Chief of Ordnan:e. He had been recommended for "General Staff 
School•. On 28 September accused was transferred to the Mississippi Ordnance 
Plant am was very: much pert;urbed. On JO September 1943 Major Carle had 
given accused a rating of excellent but later it was changed to unsatis~ 
factory. The cha~e was due to an unsatisfactory: item, "handl~ troops" 
which the Chief of Ordnance thought would alter the rating of excellent. 
Major Carle. thought that the emdition of accused was responsible for his 
trouble in handling troops. When asked whether accused drank moderately or 
heavily Major Carle replied that he had never seen accused take a drink 
(R. 4) • 
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' The de1'ense also introduced into ev;idence IIWl8rou letters, photo-
graphs, pamphlets and other documents, tor the purpose of lhOlling the 
nature and sco~ of the. work pertormed ~ accuse4 as wll ae h1a induatr,y, 
devotion to dut;y, good dlaracter an:l efficiency {R. 7J Exa. Al to Zl and 
il to AR). · 

S. In rebuttal· Lieutenant Colonel Allen De Camp, Medical Corps, com
manding off'icer of the Medical Detachment at the Mi.sa1111ppi Ordnance · 

· Plant, testified that llhen an officer is treated at an Arnv hospital as an 
out-patiedi he does not thereby- become subject to the coutrol of the com
mand1 ng of'ticer of 1111ch hospital. The officer would come under the control 
of the camnanding officer if b9 were put in quarters (R. 8-9). 

6. It iB shown ~ the evidence that accused na absem; without lea.Te 
from his organization and station from about 18 October 1943 to about. 1$ 
Novenber 1943. In his testimoJV' he admitted that hens absem without 
authorit;y but maintained that such absence terminated when he presented him
self for medical treatment at W~ter Reed General Hospital on 28 October 
1943. It. appears from doc'Ulllentar;y mdence introduced ~ the defense that 
the accused •• treated as an cut-patient, that he was neTer quartered 1n 
the hospital, and .that ha repreaented himself to be c1i leaTe and wu car
ried en that basis on the h011pital ncords. -Under the circumstances the 
absence without leave of accused continued until his return to ~t7 nt.h 
hi.I organization on 1$ lfcweaber 1.943. · 

7. The acC\liSed stated, both betore and after hi.a rights were explained 
to him, .that he desire4 to tes'l;ify' umer oath. Al.though he testified 011 

direct exam1nation, crcx,a-exarn1naticn and examination b:, the court, 1ihe 
record does not aha. that he was norn. Since h18 test1acey did not deIJT 
the tact Gt his. absence wi:thcut. leave,. as sholm b:, mom:1nc reports, except 
as a -.tter of law du.ring the ~riod he was umergoing medical treatment, 
the Board of Rniew does not consider this 1rregular1t," al prejudicial to 
the substantial rights of aecu,ed. 

8. .lccuaed is 42 7ears of age. The records or the Office or The . 
Adjutant General ahow his service as f ollon I appointed tempora17 captain,
A.rvr7 ar the United States, 28 April 1942, accepted 4 May' 1942, . and active . 
duty, 9 Ma;r 1942J temporarily" pranoted to major,. ~ ot the United States, 
19 Decenber 1942. · · 

9. The court was ·legal~ constituted. No errors 1njuriOU8}7 affect
ing the substantial rights or the accused -.ere committed during the trial. 

. . 
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. . 
The Board of. Review is of the opinicn that the record of trial is legal.]J' 
sut'.t1c1ent; to support the f11Xiings of guilty- and the sentence and to war
rant confirmation ot the sei:t.ence. Dismissal is authorized upon con
viction of a violation of the 6let .Article o.t War. 

~At~ , Judge Advocate 

-~-'-----~-;::-::::.:.:.::a~::!!::!~::...---·" Judge J.dvoci.te 
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1st Ind. 

War Department, J.A.a.o., - To the Secretary of War.
1~ MAY 1944 

· 1. Herewith tranamitted for the action of the President are ·the record 
of trial and the opinion of the Board of Review in the case of Major 
Lawrence P. Cox (0-903826), Ordnance Department. 

2. I concur in the ·opinion of the Board of Review that the record of 
trial i• legally su.fficient to support the findings of guilty and the sen
tence an:i to warrant confirmation of the sentence. The accused was absent 
w.Lthout leave from his organization and station at Flora, 1U.ssissippi., 
from 18 October 1943 until 1.5 November 1943. He was a conscientious, 
industrious <'fficer whose record of service was excellent, until a short time 
prior to his present difficulty when apparently he suffered a breakdown 
from overwork. On 28 October 1943 he applied for treatment at the wt
patient service of Walter Reed Hospital on the representation that he was 
on· 1.eave status, was .found to be su!fering from nerYous tension and •ex-

. haustion state• and was· treated continuously until 10 November 1943 ll'hen 
it was recommended that he return to ducy-. I reconmend that the sentence to 
dismissal and total forfeitures be Con.firmed., I that the forfeitures adjudged 
be remitted and, in Tiew of all of the circllm8tances, that the exeeuti~n· of 

· the sentence as thus modified be suspended during gooq behavior. · 

3. Inclosed are a draft of a letter for ,.-our signature, tranmn:itting 
the record to the President for his action, and a fonn of Executive action 
carrying ._into effect the recommendation made above • . 

Myron C. · Cramer, 
Major General, 

The Judge Advocate General. 
3 Incls. 

Incl.1-Rec. of trial. 
Inc1.2~nrtt. ltr. for sig.

S/W.
Incl.3-Form of Action. 

(Sentence confirmed but forfeiture~ remitted. Execution suspended. 
G.C.M.O. 337, 2? Jun 1944) 
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ViAR DEPARTMENT 
Army Servi~e Forces 

In the Office of The Judge Advoca.te General 
Washington, D.c. 

(17/) 

SPJGK. 
CM 251225 17 APR 194( 

UNITED STATES ) EIGHTH SERVICE COMMA.ND 
) ARMY SERVICE FORCES 

v. ) 
). Trial by G.C.M., convened at Fort 

Second Lieutenant ROBERT ) Sam Houston, Texas, 20, 24 .January 
c. JOHNSTON (0-1309563), ) and 10 February- 1944. Dismissal, 
Infantry. ) total forfeitures and confinement 

) for three years. 

OPINION of the BOARD OF REVIEW 
LYON, HILL and ANDRE'IVS, Judge Advocates. 

1. The record of trial in the case of the officer named a.bove bas 
been examined by the Boa.rd of Review and the Boa.rd submits this, its 
opinion, to The Judge Advoca.te General. 

2. Accused was tried upon the following Charge and Specification& 

CHA.RGEa Violation of the 93rd Article of Wa.r. 

Specifications In that Second ·Lieutenant Robert C. Johnston, 
Company B, Army Specialized Training Unit No. 3876, University 
of Arkansas, Fayetteville, Arkansas, did, at Fort McIntosh, 
Texas, from on or about 22 February 1943 to on or about 
16 June 1943, being then and there custodian of Army Emergency 
Relief funds and acting in such capacity, feloniously embezzle 
by fraudulently converting to his awn :use Four Hundred ·. 
Seventy-Two and No/100 Dollars;la.wful money of the 'Chited 
States, of the value of $472.00, which said money came into 
his possession while acting in the capacity aforesaid, the-· 
property of Army Emergency Relief, a corporation, and en
trusted to him by the said Army &ergency Relief. 

. ' 

He pleaded not guilty to the ·charge and its Specification. The oourt found 
him guilty of the Charge and by exceptions and substitutions found him guilty 
of the Specifioation excepting the amo\lllt of $472, a.nd substituting therefor 
the amount of $407. No evidence ot previous convictions wa.li introduced. He 

."l'ra.s sentenced to be dismissed the service, to.forfeit all pay and allowanoea 
due or to· become due and· to be confined at ha.rd labor for five years. '.l.'he 
reviewing authority approved only so much of the findings of guilty a.a involved 
the embezzlement ot $237.50; approved the sentence but reduced ~he period 
Qf confinement to three years, and. forwarded the record of trial for action 

http:Advoca.te
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under Article ot War -48. 

3. Sumnary ot evidenoe. 

Aoouaed ii a. second lieutenant. Infantry. Company B. ·~TU", 3875. 
University of Arkan.au. Fa.yetteTille. Arka.nsu. At &ll time• mentioaed 
in the Charge and Speoifioa.tion. acouaed we.a in the military aenioe 
(of _the United States) ud we.a 1ta.tioned a.t.Fort·l46Intosh. Texaa. Oil 
26 hbruary 1943. he waa duly. a.ppeinted Chief of th• Army En.ergency 
Relief Seotion at Fort McIntosh. and oa 16 June 1943 he wa.1 offi:oia.lly 
-relieved of his dutie1 u ohief of this uoti.mi (R. s. Ex. 1). - ·. 

. .First Lieutenant Harry W. Ninde. Jr., 1860th Service lhit•.Fort 
McIntosh. who we.a a.oouaed'• predecessor •u A.ER oftioer• (R•. 70.89). 
wu witneu in chief fer the proaeoution .. (R.··a). Lieutonant,-Ninde•a 
new duties. post, a.djuta.nt a.lid a.dministrative officer, had Tested in 
him •general supervision of the opera.tiona of the11 Anrv &nerge:noy Relief 
fund.tor the commanding offioer. ·He wa.s familiar with the record• (ef 

· -this fUnd). kept between 28 February and 16 June _1943 (R. 9. 24). When 
a.ccuaed usumed his duties a.a 8.AER officer•. Lieutenant Nind• instructed 
him "oonoerning 'the -records aDi the qpera.tion of hi• position ••• that 
the .fund would be kept as any· o-r the unit or similar tunia a.re kept in 
tru,Army •••.The routine to be followed in receiving fUJl8..a and aooount
ing-for them~••• (R. 89,90). Lieutenant Ninde explained the book- · 
keeping procedure (R. 13-19). _The oheok book of the I.aredo National · 
Bank. where the .funds were on deposit. and the oounoil book or ouh book 
were the books of acoount of this fund {R. 9-12, 10-n, Eu. 2.3, and 4). 
All receipts by the fund, whether funds i'rom the Eighth Service Co:mmencl . 
a.s 11contributiorui to the fund• (world.ng ca.pi ta).. so to speak) or repay
ments on loans. were to be deposited in the bank with identifying entries 
on deposit slips and similar entries in the council or ouh book, showing 
speoifioa.lly "the source from wbioh the :inoney wu received", a.s well u 
the da.te of receipt. ttvlhen tnoney 1a pa.id out the same 11outine ia followed. 
Disbursements a.re made only by check. payab;e to the borrower•~• or to 
the Servio• Command" (R. 12-14). The cash ba.lanoe of the .t'und in the 
ba.nk: u·G>f the la.st.of Februa.rywu $93.40 (R. 13. 27J Exs.-3,4).· The 
balance of the a.ooount u shown in the cuh book tor February o0rrHponded 
with_the bank statement (R;27J Ex. 2). Accused took_cha.rge of the fund 
and its bookkeeping a.a or l .March 1943 (R. 12J Ex. 2). Lieutenant Nind• 
testified that theF•after, to &.Ild through 16 June 1943. the ba.lanbe u 
shown· by the bank atatementa corresponde4·~exa.otly, a.t a.11 time•• with the · 
bala.noe shown in· the ~sh boo~ a.a established and .determined by the latter'• 
credit and debit entiiea (R. 25,27,80J Exs. 2.3.4). First Lieutenant James 
P. Cahalan, F.i.na:noe Dep,µ-tment, Eighth Servio• Command. whose duties were 
those of •Auditor of fisoa.l aooounts". audited the accounts of a.ocuied , • 

.for this period from 27 February to and through June. He too oheoked the •
bale.noes as S'hown in the cash book and on the bank statements· and•.in 
addition, the canceled oheoks and deposits. Ir. found that .,the section 
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cash book here, the balance; shown and all entries, check with the entries 
as shown on the bank st~tement" (R. 87,88). 

Accused stipulated that 24 borrowers made 28 repayments on account of 
their respective loans. The amount of each of such repayments was included 
in the stipulation. It was also stipulated that ~ccused received each of 
these repayments and that he did not enter any one of.these items of repay
ment in the council or cash book (R. 18-21,28,69,79-80; Exs. 7-20,22-53, 
57,58). The total of these 28 repayments is :l,\407. Accused, as a witness 
fo-r hims elf, testified he had received all these repayments (R. 122). 

Technical Sergeants Oris L. Akins and Lawrence H. Verheyen, both of 
the 56th Cavalry Brigade, Fort McIntosh., Texas, testified with respect to 
one of these repayments., ;10., which Akins repaid on a loan he had inade., 
and which repayment accused admitted receiving without recording in the cash 
book and which admission is incorporated in Exhibits 44 and 45 (above). Akins 
testified that he gave this money to Verheyen--to pay for him. Verheyeil. said 
he repaid the money to accused and obtained Exhibit 44, the receipt, ·for the 
payment (R. 81-83). Private John F. Marion and Private First Class Joaquin 
Romero, both of the 56th Cavalry ·Brigade, testified· that they made repayments 
on loans which they had taken out from the Army Emergency Relief. Marion 
repaid $50 by check. Marion's loan, the fact-that he repaid this $50 by 
check, that this check was received and was cashed by accused are shown by 
Exhibits 13 and 14. Romero's loan, his repayment of ~17.50, and its receipt 
by accused are also evidenced ?Y Exhibits 30 and 31 (R. 84-86). 

Lientenant Ninde testified that none of the repayments made by the 
24 borrowers, mentioned abo,.ve, could have been deposited in the bank -with
out throwing the account1:1 out of balance., such amounts not having been 
entered in the cash book (R. 97). Lieutenant Joµnaton, the auditor., tes
tif'i"'d that the total of the amounts which accused stipuiated he had re
ceive~ and had not entered in the cash book (the a.mount being stated· er
roneously at that point to have been $470) could not •have been deposited 
in the bank without throwing the cash book and the bank statements out of 
joint s' (R. 88). Lieutenant Ninde also testified specifi~ally based on 
his examination of the actual deposits and the cash book entries., that tru, 
following repayments which accused stipulated he had received were not · 
deposited in the bank .account& $~0. received by aocused on 21 April (R. 32-34J 
Ex. 13,14); ~20, on 1 June (R. 35; Exs.- 15,16); $5. on 22 May (R. 40J _Exs.19.20). 

An analysis of the repayments which accused received and the dates 
on which they were received., as evidenced by the stipulation., mentioned 
above, shows that although the total amount of the 28 items so received 

· by accused was $407, the actual total stipulated to have been received 
by him during his term of office as •A.ER-Officer" was only $237.50, or 
at the most ~257.50, 14 or 15 items •. (The reviewing authority approved 
only so much of the findings of guilty as involved the embezzlement of 
~237.50). . 

·- 3 -
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Defense counsel stated that the rights 'of the accused. had been ex
plained to him and he elected to testify as a.witness in his own behalf 
(R. 102). The accused stated that he was inducted 15 July.1942 at 
Jefferson,Barracks, 1ii.ssouri. He served as a.n enlisted Jllall until 28 
January 1943, at which time he graduated from the Officer Candidate In
fantry S'chool at Fort Benning, Georgia, and was .oonnnissioned a second 
lieutenant. At no time during his entire career a.a a soldier has the 

.accused received any type of punislunent•.He-is married and has a son 
by a.former marriage. The accused studied law for five years but is 

not a licensed attorney. His civilian experience was that 0£ a clerk, 
salesman and claims-a.d~uster (R. 102-118). 

The accused further testified that while stationed at Fort Afuintosh, 
Texas, he had numerous other duties in addition to those as .Army &i.ergency 
Relief Officer; that he received no instruction concerning how .the books 
and records.were to be keptJ that he had no Manual at first, and when he 
did receive it, he just glanced through 1t (R. 105-107). When repay-
ments were made by borrowers, he attached the money to the receipt and 
placed it in' the drawer of his desk, which was not always lo9ked_. He 
had no box or container in the drawer in which he put the money (R. 108). 
He usually kept between $50 and $75 on hand f9r emergency loans, alth~ugh 
this was not authorized (R. 129). The cash realized by accused from· 
Marion's ~50 check was put by accused in the drawer of his desk (R. 123, 
124). He said it was: undoubtedly stolen (R. 125). The bookkeeping was · 
not difficult. However, on occasions entries were not.made in the ca.sh 
pook, and vouchers were not executed.until- after he had returned from 
making a-deposit in the bank (R. 119,126). Before he became Army Emergency 
Relief Officer, h$ obtained a loan from his predecessor, First Lieutenant 
H. W, Nin.de, in the 8Illount of ,375 (R. 131,132). Yfuile he was serving as 
A:rm:y Emergency Relief Officer, he ma.de two loans to himself, one in .the 
amount of $75 and the other $200. He also borrowed $100 from the bank 
(R•. 132-134 ). The aooused· acknowledged that he had reoeived all of the 
money that the prosecution contended was paid to him, and he admitted his 
shortage (R. ·122,139,140). His only explanation was that the money and 
the vouohers (receipts) were stolen from his desk (R~ 139-140). Ii, said . . 
.he did not know the money was missing until the following September (R. · 
113,142); The accused also stated that in his opinion his la.ok of interest 
and the carelessness which he exhibited in his work were due in part to his 
.dislike of his assignment and his desire for duty with iroops (R. 117). · 
At no time during his tenure as A:rm:y Emergency Relief Officer did the ac-. 
•cused know of the shortage.· He first learned of it in September, 1943 
(R. 113,140). 

• 4. It :1.s believed that eaoh of the elements of .embezzlement was es-. 
tablished by the evidence. "Embezzlement is the fraudulent apprOJ;>riation 
of property by a person to whom it has been entrusted or into 'Whose hands 

·it has lawfully come" (MCM 1928, par. 149h). The money whioh a.coused 
received was paid to.him as· Army Emergency Relief Offioer., He was trustee 
of such moneys by operation of law. As such trustee he was required to 
deposit these moneys in the bank and to account for them to the Eighth 
Service Command~ the commanding officer•. _The evidence olea.rly showed that 
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while actually aoting in this capacity aooused reoeived 14 repayments 
whioh totaled $237.50. The reviewing authority approved on1y so much 
of the findings of guilty as involved the embezzlement of $237.50., 
The evidence shows that accused not only failed-to deposit any of these 
14 repayments bu~ that he failed to .enter _the fact or the amotmt of any 
one of them in the cash book, with the sinister result that the oash 
book and the bank statements were at all times in agreement. Aocused _ 
ad.mitted that he had received this money and he ad.mitted his sh·ortage • 

. His explanation was that he had thrown the collections into his desk 
without entering them in the cash book, tpat they had been stolen from · 
his desk, and that he had forgotten them and had not realized they had 
been stolen. Xhe explanation of carelessness, neglect and theft is 
not_ convincing. Too many items are involved during too shon; a apace 
of time. One of these repayments was in the sum of $50 and was ma.de by 
check. ·Accused cashed this check.· He said that he put the·proceeas of 
this check in his desk drawer- and that this -~ was undoubtedly stolen. 
It is inconceivable that accused could not·have· noticed the loss of a 
sum relatively so large. All of this_ coupled with the ·fact that accused 
was not living within his income, as evidenced by his unconscionable loans 
to himself of $275 from the fimd, and by his borrowing ~100 from the bank, 
point unmistakably to his fraudulent intent and to his guilt. It he.a been 
held& · 

· "An officer in charge of trust funds who fails to respond 
with them or account for them when they are called for by · 
proper authority cannot complain if the natural presumption 
th~t he has ma.de away with them outweighs e.ny uncorroborated 
explanation he may make, especially if his explanation is in
adequate and conflicting11 (Dig. Op. JAG, Seo. 451 (17)J CM -
123492; Bull._ JAG, sup. 19.43, P• 341J CM 234153). • . 

5•. Aocused·is 37 years old, is married, and has one minor son. He 
is a high school graduate and holds the degrees of LL.B. and LL.M. from 
Benton College of Law. His last civilian employment was claim adjuster 
and investigator. He enlisted 15 July 1942 and after attending officer 
~andidate school was discharged 28 January 1943 to accept a connnission 
on·29 January 1943 as second 1ieutenant, A:rmj of the United.States. 

6. The court ·was legally constituted and had jurisdiction ·or .the 
• P?rscn and subject matter. No errors injuriously affecting the,,_substan- _ 

tial rights of accused were committed during the trial._ In the ppinion 
of the Board of Review the record of trial is legally sufficient to 
support the findings as approved by the reviewing authority and the sen
tence and to warrant confirmation of the sentence. Dismissal is aµthorized 
upon conviction of a .violation of Article of .War 93. 

-~----,..... . ..,.~=x:"""""'::;.., --t}"-~-----~-.--' Judge Adv~cate.1
~= -~ , Judge .Advocat&. ' 

- .....~~:;..(O::.;n;__Le..L:,aLivel!:!!:)~1::::-=-==--"---, Judge Advooate. 
-~-~...::;.:..:..;.;..;..:.-------... 
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1st Ind. 
-

War Department, J.A.G.O., 2 7 APR. 1344 - T9 the Secretary of :War. 
. . . 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second _Lieutenant Robert c. Johnston (0-1309563 ), Infantry., · 

2. ~ concur·in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings as approved by 
the reviewing a'uthority. and the sentence and to warrant confirmation 
of the sentence. I reconnnend that the sentence be confirmed, but that 
the forfeitures be remitted, that the sentence as thus modified be 
carried into execution, and that the United States Disciplinary Barracks, 
Fort Leavenworth, Kansas, be designated as th~ place of confinement. 

3. Inclosed are a draft of a letter _for your signature transmitting 
the record to the President for his.-action and a form of Executive action 
designed to carry into effect the ·-recommendation hereinabove made, should 
such action meet with approval.:

•. 
Q... C!..,,-..._.,.__ ,p_ 

tt,ron C. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
-Incl.1-Record·or trial • 
.Incl.2-Draft of ltr. for 

sig. Sec. of f{ar. 
Incl.3~Form ·or Elc. action. 

(Sentence confirmed but forfeitures and one year of confinement 
remitted. G.C.M.O. 341, 5 Jul 1944) 

• 
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· WA.R DEPARTMENT 
A:rmy Service Force• (18.3)

In the 0£.t'ica of' The Judge Advocate General 
· washington, n. c. 

SPJGN 
CM 251240 20 NA~ 1944 

U N~I T E D S T A T E S ) FORT BENNING, GEORGIA. 
) 

v. ) ·Trial by G.C.M., convened at 
) Fort Benning., Georgia, 21 

Second Lieutenant PAY GREEN ) February 1944. · Dismissal, 
(0-1287516), 90th cavalry" Re-) total .t'orteitures, and confine
connalssance Squadron (Mecz). ) ment tor five (5) years. 

- - - - - - - .. - -·- - - - - -
OPINION ot the BOARD OF REVIEW 

LIPSCOMB, ,,GAMBRELL and GOIDEN, Judg~ Advocatas •. 
- - -- - - - - - - - - - -..- -

l. The record of trial in the case of the officer named above has 
been examined by the B~ of RevieW' and the Board subnita this, its 
opinion, to The Judge Advoca ta General. 

2. The accused was tried upon the follOlfing Charges and Speci!'i
eationsa 

CHARGE I: Violation ot the 93rd. Article of war. 

Specific&tion l z In that Second Lieutenant !UlY Green, 90th cavair,
Reconnaissance Squadron (Mecz), Camp Gordon, Georgia, {attached 
to Station Canplement, Service Commanlf Unit 1447, Fort Bann1ng, 
Georgia>,- did, at Columbus, Georgia., on or about 8 March 1943., 
with intent to defraud, falseq endorse a certain check b7 
writing on the back thereof' the name 'BfJy T. Jackson, 11hich said 

. che~k is in the following words and figures, to-11'1.t: 

"WAR Finance. Fort Dix,·N.J. Feb. 28, 1943· 152,121 
:2. TRFASURER OF THE UNITED STATES 

. · 15-51 

(SEAL) . . . 
'Pa7 fflO HUNDRED THREE AND 13/100. • • • • .DOI.LA.RS $203 .13, 

to the 
order o.f' ROI T. JACKSON, lS.T LT••• 

717th UII.l1:UI POLICE BN•. 
TRE:NTON, N.J. 
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Obj 8'. t for 'Which drawn: H. E. Heineke.,Finance Officer.,USA . 

Bi Is I G. Mogus · · · 

endorsed on the back as follows: 

•Roy T. Jackson 
Ray-Green., 01287516 
FEFFER JETIELRY CO. ' 

,Mrs. Sidney_Feffer• 

which said check ,ras a l'ili.ting ot a private nature .which might 
. operate to the prejudice of another. 

Specification 2:, (Nolle ·Prosequi Entered)_. 

Specification): Same form as Specification 1., butal.leging forgeey., on 
13 Februar;r-1943, at Fort Knox., Kentucky., of _endorsements of 
James c. constable., Davis I. Smith, K. J. McDonald and Joe Q. 
i'tcitson to check in amount of $127.05. · 

. . 
Specification 4: Same form as Specification l., but alleging forger;r., 

on 6 March 1943., at Louisville., Kentucky., of endorsement ot 
Wil?1~ R. ycMewen.,_ to check in amount. of $29.25. 

CHlRGE II:_ Violation of the 96th Article of· war. · 
. '· 

Specification 1: In that Second Lieutenant 'RJiy Green., <)0th cavalr;y 
Reconnaissance Squadron (Mecz)., camp Gordon., Georgia., (attached 
to Station Complement., Service Command Unit 1447., Fort Benning.,i 
Georgia.)., did., at Columbus., GeoFgia., on or about 8 March 1943,\ with intent to de.fraud., willful.ly., unla.wf'Ul.ly and feloniously' 
-utter to Sydney Feffer., (Feffer Jewelr;y.company) Columbus., 
Georgia., as true and genuine, a ce:rtain check., in words and 
figures., to-wit: · 

"WAR Finance Fort Dix., N.J• ., Feb. 28., 1943 152,121 
2 TREASURER OF THE UNITED STATES 

15-51 ' 
(SEAL) PAY. TWO HUNDRED THREE AND 13/100•••• D0LIARS $203.13 

. to the 
order·ot ROY T JACY..SON., 1ST LT••• 

717th MILITARY POLICE B~. 
TlENTON., N.J. . 

H. E.. Reineke, f.Lnance Officer., USA. 

. By /s/ G. !.fogus 
210-428" 

endorsed on the back as follows : 

11Roy T. Jackson 
fqiy Green., 01287516 

·- 2 -
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F'EFFER JEViELRY CO. 

Mrs. Sidney Feffer11 

a writing of a private nature which might operate to the pre
judice of another, which said check was, as he, the said Second 
Lieutenant FI/J.y Green, then weµ knew, falsely' endorsed, in that 
the name of Roy T. Jackson, on the back thereof was forged. 

Specification 2: (Nolle Prosequi Entered). 

Specification 3: Same i'onn as Specification 1, but alleging uttering, 
on 13 February- 1943, at Fort Knox, Kentucky, forged check :1n . 
amoimt of $127.05. 

Specification 4: Same form as Specification 1, but alleging uttering, 
on 6 Marc~ 1943, at Louisville, Kentucky, forged check in 
amount of·· $29.25. 

. 
He pleaded guilty- to and was found guilty- of all Charges and Specifi-
cations upon which he was tried. He -was sentenced to be dismissed the 
service, to forfeit all pay and allowances due or to become due and to be_ 
con.fined at hard labor, at such place as the reviewing authority might direct, 
for eight years. The reviewing authority- approved. the sen'tence but reduced 
the period of confinement to five years, designated the Eastern Branch, 
United States Disciplinary- Barracks, Greenhaven, New York, as the place 
of confinement and forwarded the record of trial for action under Article 
of war 48. ' 

3. The evidence for the prosecution, supplementing the accused's 
pleas of guilty-, shows that on or about the dates stated in t.he Specifi
cations, Charge I, the accused wrongful..ly' acquired possession of the 
described treasury checks and forged the indorsements thereon. Duly' 
authenticated photostatic copies of the checks bearing the forged indorsements 
nre introduced into evidence as were also kno-wn examples of the accused 1s 
handwriting. A handwriting expert testified that the :1ndorsements and the 
known examples of the accused•s handwriting were written by the same, person 
and the original payees in the three checks by deposition testified that 
they had neither indorsed nor negotiated the checks or authorized the ae-
cused or ~one else to do so (R. 12-16, 18-19, 20-26; Exs. 1-4, 5, 7, 12,
M, 15). 

On ·or about the dates stated in the Specifications, Cha~ge II, the 
accused uttered the three checks and received value therefor. One was cashed 
by a jenler, another at a grocery store, and the third was forwarded to 
the accused•s bank where it was applied upon the accused1s indebtedness. 
1'he persons to Ean the checks were- uttered by the accused testified, llke
ll'ise by deposition, that the accused uttered the checks and received value 
therefor (R. 12-16; EXs. 5, 8, 9, 10). 

During the investigation, in 'Which an agent o:f the United States 
Secret Service·participated, the accused, after full explanation of his 
right to speak or remain'silent, in the presence o! such agent, the 
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organization•s Judge Advocate and Oth.ttr witnesses, executed a full and 
complete confession which was admitted into evidence without objection. 
In the confession the accused admitted with particularity his guilt, but 
stated that he had made restitution, which statement· is also supported by
other testimony (R. 17-20; Exs. ll, 13)• 

4. The accused., after explanation of his rights as a witness., el.ected 
to make the .following unsworn statement: 

· "Sir., I don•t know why I ever did what I have done. I don•t 
have&Jy excuse !9r it. I am guilty oi' having done it. I spent 
quite a number of years in pursuing the art o:r military tactics and 
have been. in active service .since between the spring andsummer o:r 
1939. This· is the first trouble I have ever been in and I kn01r one 
thing., it will be the last of it. I dislike to ask the court•s 
mercy on rrr:, having comm.itted such a gross error and what I have done 
thus far. en all o:t the checks with llhich I have been charged with 
taking., I have made full restitution, to the best 6:r rrr:, knowledge. 
Since I have been in confinement, I have tried to cheek and make 
certain that- I have paid all oi' them. I haven't received an answer .,. 

>-'.-· on one of tham as yet but I have made restitution on all of .the 
checks with which I am charged and which were included in rrr:, statement. 
to Colone~ taFleurn (R. 26-27). · 

4. Specifications l., 3 and 4., Charge I., allege that the accused Oll, 

or about specified dates., with intent to defraud., .falsel.J indorsed three des
cribed Government checks payable to persons other than himsel.f and Aim1Jar 
Specifications, Charge II., allege that the accused on or about the same 
dates, "with intent to defraud., willfu.lly., unlaw!ull.J and i'eloniouslylf 

•uttered the three described checks knowing that the indorsements thereon 
were forged. Forgery is defined as •the false and fraudulent making or 
altering of' an instrmnent which would, if genuine, apparently' impose.a 
legal liability on another or change his legal liability: to his prejudice• 
and the offense is violative or Article of' War_93. (M.C.M., 1928, par. 
149J). The offense of uttering a forged instrument is violative of Article 

. of' War·· 96 and to constitute the offense •there must be a knowledge tba:t; 
the instrument is a forgery., and there must be an intent to defraud•. 
(M.C.M., 1928., par. 152£). 

The evidence for the prosecution abundantly.supplements the ac
cused•s pleas of' guilty and conclusivel.J shows that.he is guilty: as charged. 
The indorsements were sh011n by competent .evidence .to be absolute and un
.authorized forgeries by the accused and his utterance of such instruments, 
bearing the forged indorse:ments., was likewise conclusive'.cy- sh~. Since 
the accused lrlmseli' forged the indorsemen'ts, he had knowledge thereof and . 
his intent to defraud is readily implied therefrom. His confession, 
.furthermore., fully admits his guilt as likellise is apparent from the admis
sions contained in his unsworn statement. All of. the evidence, therefore, :, 
supplements his pleas of guilty., shows beyond a reasonable doubt that he is 
guilty of' the o.t'f'enses alleged and supports the findings of guilt:, of the 
Charges and Specifications upon 'Which he was tried. 

4 -
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6. The accused is about 22 years old. 'fue war Depa.r'bnent records 
show that he has had enlisted service !ran 25 November 1940 until 14 July 

· 1942 'When he 118.S commissioned a second lieutenant upon completion of 
Officers candid.ate School and that he has had active duty as an otficar 
since the latter date. · 

?. '!he court. was lega~ constituted. For the reasons stated the 
Board of Review is of the opinion that'the record of trial is lega~ 
sufficient to support the findings of guilty of the Charges and Speciti
cations and the sentence and to 11arrant confirmation thereof. Dismissal 
is authorized upon conviction or a violation of eitber Article of "War 93 
·or Article or war 96. 

tZt,,__ !,~oAdvo~t.t. 

a e£·a11t )h f, 8/t: INd Judge Advocate. 
> ~ 

~½;/~o-64,cf , Judge Advocate. 

·- s -
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1st Ind. 

war Department., J • .A..G.O•., 11 APR 1344 - To the Sec!eta.ry _of War. 

l. Herewith transmitted for the action o! the President are 
the record or trial and the opinion or the Board or ReTiew in the 
case of Second Lieutenant Ray Green ( 0-1287 516)., 90th Cavalr;y Re
connaissance Squadron (Mechanized). 

2. I concur in the opinion or the Board or ReTiew that the 
record of trial is legally suf!icient to support the !ind.1.IJgs and 
sentence as apprOYed by the reviewin~ authority and legall.y s~!i
cient to warrant con!irma:tion thereof. I recommend that the sen
tence as approTed by the renewing authority be confirmed but. that 
the forfeitures imposed be remitted and the period of confinement 
be reduced to three ;years., that the sentence as thus modified 
be carried into execution., and that the United States D:1.sciplinar;r 
Barracks.,_Fort Leavenworth., Kansas., be designated as the place 
or confinement. · .. 

. \ . . ·• 

"'--3- - Inclosed a.re a draft or a letter tor your signature., trans
mitting-the record to the President for his action., and a form or · 
Executive action designed to carry into effect the foregoing recom-
mendation., should such action meet with approval. · 

Q. . Q.._.___C>Q__....__ 
-~ 

Ieyrori C. Cramer., 
Maj or General..,· 

The Judge Advocate General. 
3. Incls.· 

Incl. l - Record of trial. 
Incl. 2-:_ Df't. ltr. for sig. s/w. 

, Incl. 3 '.. For.in of- Executive action. 

(Sentence confirmed but forfeitures remitted and confinement 
reduced to three years. G~C.M.O. 272, 8 Jun 1944) 
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WAR DEPART1EENT 
Army Service Forces (189)In the Office of The Judge Advocate General 

- Washington., D. c. 

SPJGQ 
CM 251280 

- 22 MAR 1944 
UNITED STATES ) 75TH INFANTRY DIVISION 

v. 
)
) Trial by G.C.M• ., convened at 
) Fort Leonard Wood., Missouri., 

First Lieutenant JA1il:.S E. 
FIEDLER (0-ll7879l)., 730th 

) 
.) 

19 January 1944. Dismissal 
and total forfeitures. 

Field Artillery Battalion._ ) 

OPINION of the BOARD OF REVIEW 
ROUNDS., HEPBURN.and FREDERICK., Judge Advocates. 

\ 

-
1. The record of trial in the case of the officer named above bas 

been examined by the Boa.rd of Review and the Board subnits this., its 
opinion., to The Judge Advocate General. · 

2. The accused was tried upon the.following Charges and Speciti-
cations: -

CHA.BnE I:= Violation of the 6,3rd Article of war. 

Specification: In that First Lieutenant James E. Fiedler., 730th 
Field Artillery Battalion., did., at Fort Leonard Wood., Missouri., 
on or about 16 Decembei; 1943., behave himself with disrespect 
toward., captain Charles E. Neal., his superior Officer., b;r 
saying to him., "You are a God Dar.m Liar.," or 110rds to that 
effect. · 

CHARGE II: Violation of the·95th. Article of war. 

Specification: (Finding ot guilty" disapproved bY' the ravining 
authority). · 

CHARGE III: Violation of the 96th Article of war. 

Specification 1: (Finding of not guilty). 

Specification 21 _ In that First Ue~tenant James E. Fiedler., 730th 
.Field Artillery Battalion., was., at Barcl.a;r's, Highway Number 
66, near Fort J.eonard Wood., Missouri, on or about 16 December 
1943., drunk and disorder~ in tmiform. 1n a public place, to 
'Wit, Barcla;r•s care. · 
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Specification ,3: (Findi.ng oi' not guilt,'). 

Specification 4a (Finding o:t guilt,' disapproved by- the reviewing 
authorit,-) • 

. He pleaded not gullty to all Charges and Specitications. He. -,,as .found 
not guilt,' o:t Specification 3, Charge III, and guilt,' o:t all .other 
Speci!icationa and the"Charges. He was sentenced to be dismissed the 
service and to forf'eit all pay and allo...ances due or to become due. 
The record of trial was then authenticated and forwarded to the reviewing 
authority- who, by- 4th indorsement, 6 Februar.r 1944 returned it to the 
trial judge advocate •tor revision in accordance ltl.th M.c.:u., par. 8,3.• 
'!he court thereupon reconvened on 6 February 1944, revoked its finding 
as to Speci!ication 11 Charge III, and found the accused not guilty
instead, but adhered to all prior findings and the sentence. The reviewing 
authority disarproved the finding ot gullt;r o:t the Specification o:t 
Charge.II and of Charge ll and of Specification 4 of' Charge m but 
approved the sentence and forwarded the record o:t trial f'or action 
under Article of' war 48. 

3. The evidence for the prosecution, briefl3' summarized, is aa 
· follo'irsa 

cn·Highway No. 66, near Fort·Leo~rd Wood, Missouri, is a road 
, house, one side of ll'bich is known as 11Barcla;r•s• tavern and dance hall. 

It was under the management o:t Mr. Leo Ellenburg who catered exclusively 
to the patronage ot enlisted men insofar as members of the m1litary· 
service were concerned. 'lhe other side o:t the same building was known 
as the 11Pineroom• and was operated for the accomodation o:t officers 
only (R. 6, 7)• 

Cll the night o:t 15 December 1943 at about 10 o•clock p.m. 
the accused, in full uni!onn, entered •Barclay•s• tavern and, without 
invitation, sat down at a table where the manager, Mr. Ellenburg and 
Miss Patterson, · the assistant manager1 were having a late d1 nnar . (R. 7, ·_ 
9, 12). He was, at that time, so much under the influence of· liquor that 
Mr. Ellenburg said he was •drunk• (R. 7) while Miss Patterson, who had 
apparently seen him at an earlier time in the evening when •he we not 
obviously drunk11 , stated that, when he approached Mr. Ellenburg and 
herself while they nra at dinner, he was ttawful.ly drunk• (R. 12). 

· · There was 11quite a crowd• pNsent, including soma civ:l.lian• 
and the accused mingled,· not only- with the enlisted men there but, 
again without invitation, seated himself at a table ,mere two civilians, 
a Mr. Henry Cohen and his .friend;·were drinking (R. 8, 17). The accused 
bad one or two drinks while there, knocked over a glass, and picked up : 
a drink belonging to Mr. Cohen's friend and poured it into his own glass,· 
He "wasn•t sober• and Mr. Cohen, thinking the accused was getting into · 

. trouble and not wanting to •stay- around" then left nth his friend •before 
: any trouble started• (R. 8, 17, 18). Ha had left a .ti!ty-cent piece · 
/ on the table as a tip and this money- the accused picked up and put in 
f his pocket (R. l4). 

- 2 -

http:ttawful.ly
http:Charge.II
http:Findi.ng


. (191) 

Upon the accused's first appearance in •Barclay•s• the 
manager had requested him to go over into the •pj,neroan• where he 

1ll'Ould join him :tor a drinlc (R. 7). 

.uter the episode with the civilians the accused was engaged · 
in sane discussion with a group of enll.1r~d men during which he started 
to take off his blouse, remarking •take the God damn thing, I don•t 
-.nt it•. 'While it is not sh011I1 what the conversation.was about, 
Ui.88 P&.tterson thought that he referred ,t.o the bars on his coat and 
Mr. EJlenburg indicated b,- his testimcmy' that there had been disparaging 
remarks made about otticers by the acouaed because Ur. ElleJlburs remo~ 
strated rlth him saJing that some of the enlisted men "want to go to 
OC:S11 and that.the accused wa.s discouraging them-by talking like that 
(R. lo,· lla, 13). - -

Later he approached the aandwich bar insisting upon being -
served with a drink. Miss P&tterson refused to- serve him and the 
accused then. charged the establishment· with beµig ·prejudiced. When told 
that it was not a matter of prejudice but a rule :bf -the place the 
accused' said that •a's far as he was concerned the God damned pla.ce ' 

. could go to hell•. .l sergeant then cautioned,~th.e accused not to talk 
that way in front· of Miss P&tterson 'Whereupon; the accused took ott· 
h1a glasses, unbuttoned his coat and •was going 'to go outside•. Miss 
Patterson then oallecl,a militar;r policeman who told the accused if he 
did not quiet dolUl he (th~-.po~eeman) would have to do something about 
it (R. 12, JJ). -

_ Having handed his glasses to an enlisted man, the·accuaed 
later in the evening became involved in an a,rgument with four or five 
enlisted men.during "Which he demanded the return ot his glasses and 
announced that he_-.as going to fight them.if tbq did not give than · 
back to him (R. 19). . _ ; 

.lt midnight "Barclayts• became 110ft. limits• to all militar;r 
personnel and on the night in question when tliat time arrived prepara
tions were made to close up the place. :Notwithstanding the rul.e• the _ 
accused demanded that be be served with a ~ (R. 8, 15, ·19). 'l'he 
militar;r police informed him' that the •place 1a •ott lim1t1 1 .tor 
Jlil.1-taey peraonnel attar 12 o•clock" whlrev.pon the accused ordered 

- him to' •get out of the WV"'• The militaey pOliee then left for the 
purpose of getting a sergeant of milite.;7 police who returned with 
thesn to •B&rclay•1• (R~ 19)• - ...- .-

- Meanllhil.At the manager attempted to persuade the accused to 
lean and go to the •Pineroom• where hi ~uld join him in fifteen 
minutes and have· a drinlc with him. It wa1sdiftieult to reason 'With 
him, h0119Ver, and be.tore the manager could get him out ot the pla.ce the 
acouaed again became involved in an argument 'With the mil1taq police 
(R. 8), llho again told him tllat he had to leave. "When the accused made 
BIL obscene remark to the policeman; the latter said "I'm sorr;r but I 1ll 
ban to place 70u under arrest• (R• 9). The ~ceused then demanded by 
.11hoae· authority the militar;r police were trying to arrest him and when 

-: 3 -
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asked by Staff Sergeant I.a:wrence H. Hager., Military Police Detachment., 
for his identification., refused to give it (R. 19., 22). The sergeant 
then called captain Neal of the Military Police Detachment on the 
telephone (R. 22). Although the sergeant told him he was under arrest 
the accused -wandered off into the \ 11 Pineroom11 (R. 19., 20., 22) •. 

·r • I 

When captain Neal arrived af. 11Barclay 1s 11 he went into the 
11Pineroom• accompanied by Sergeant Hager. They found the accused at 
the bar with his blouse off. captain Neal suggested that he put on 
his blouse and when accused re.fused captain Neal gave him a direct 
order to do so but it is not shown if or when it was obeyed. captain 
Neal-then ordered the military police to take the accused to the 
hospital .for a blood teat and then bring him to the Provost ::.rarshal, 1 ~ · 

Office (R. 22). · · 

When they arrived at the office of the Provost Marshal. the 
accused seemed to '·'think the military police had his glasses though 
sergeant Hager bad no recollection of seein~ him wear any ·during .the events 
at"Barclaytsn. When he asked captain Neal for them and was told that 
he (captain Neal) did not have them he .called the captain 11a God damn 
liar"• He then asked sergeant Hager whether he had the eye glasses and 
when in.formed that he did not the accused., referring to captain Neal and 
the police said they were 11cheap sons-a-bitches., and you all stick 
together11 • captain Neal than had the accused removed to the officers' 
quarters (R. 23)• ' 

. Serg~~t Hage,r was of the opinion that the accused was 11grossly 
drunk" (R•.24). . 

. . 
4. The accused., having been informed of his rights., elected to 

remain silent and he offered no·evidence in his O'Wll behalf. 

5. It requires no discussion to demonstrate that the accused., 
according to corroborated and uncontradicted testimony., was on the 

· night of 15, December 1943 drunk and disorderly in uniform in a public 
place. His condition at the time and place was variously characterized 
as 11drunk11 .,.•awfully drunk• and "grossly drunk" by three different 
witnesses. His disorder was evident not only in his wrongful frater
nization with enlisted men in a place where he had no right to be 
but in becoming embroiled iri ridiculous situations with them as well 

• a.a with employees of the tavern and civilians who were strangers to . 
him~ Vlhile the evidence may not have been sufficient to indicate that 
his conduct was such ·as to transcend the line of demarcation betnen 
service-diacrediting conduct in·violation of Article of war 96 and the 
more reprehensible conduct violative of Article of war 9 5 it certainly 
was such as· to tend to bring discredit upon the military service and 
was clearly to the prejudice of good order and military discipline. 

It was sho'Wll and not denied that the accused., without jut.:ifi
cation or excuse., cal.led captain Neal., who was his superior off'icer6 
a "God damn liar•. Though he was 

. 

drunk at·the time there is nothing 

I 
4 -
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in the record to show that he 11&s menta~ stupitied and not conscious· 
of his actions or surroundings. The evidence relating to all that · 
transpired shows that the accused was conscious of rank lthen he was 
with the anlisted men and 'When an enliste:i man tried to arre1t him. 
There 1s nothing from which it could fdrl.y be inferred that the accused 
did not recognize captain Neal as a superior. Under all the circum
stances and in the light of the failure of the accused to defend: on 
the· ground that he was., because of scme nonapparent disabili-ey-., unable 
to and did not recognize captain Neal1.s superior rank., it cannot be 
said that there was my error in the finding of the court ot his guilt 
on Charge I and its Specification. · 

.. 
6. Within. the limitations imposed by Article o:t liar 40# the .. 

reviewing authcdrity may return a record o:t trial to the Court before 
the sentence becomes its .final act for reconsideration 1n revision·· 
proceedings. Since nothing done by the Court 1n this case a:tter ·reco&- _ 
vening for revision was in violation of the provisions of Article of 
war 40., their action was not a violation of any substantial rights of 
the accused. . 

?. Records of the war Department disclose that the accused was. 
bom 1n Nebraska and is now JO years and 9 months o:t age. He •s gradV:
a ted from high schoo.l but nothing else as to his general education 1a 
sh011?1. He worked 1n 1941 as a laborer loading lumber and.in 1942 as a 
guard at Bonneville Dam in Vancouver., 'Washington. He was a private in 
the National Guard of Nebraska in 1932-33. From September 1934 to 
September 19.37 he was a member of the 17th Infantry- Band and :trca 
January 1938 until April 1940 was a member of Company B., 35th Infantr)",;; 
attaining the grade o:t corporal. After pursuing a course at the Field 
Artillery School., Fort Sill., Oklahana., he was commissicxied a second · 
lieutenant., Field Artillery., Army of the anted states on 11 March 1943 
and assigned to duty Yith the 75th Infantry Division. On 20 J.ugust 1943 
he was promoted to first lieutenant. ; 

8. The, court was legally constituted. No errors injuriously af
fecting the substantial rights ot the accused were committed at the 
trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings and the sentence and to · 

· warrant confirmation of the sentence. Dismissal and total forfeitures 
·are authorized upo c viction of a tion of Article of -.r 96. 

Judge J.dvocate. 
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1st Ind. 

war Department, J.A..G.o., 0 111 ,,.it - ~o the Secretar{of War. 
8'- AP" .J!"" 

l. Herewith transmitted for the action of the President are 
the record of trial arxl the opinicn of the Board· of Review in the 
case of First Lieutenant James E. Fiedler:(0-1178791), 730th Field 
Artillery Battalion. 

2. I concur in the opinion of the Boa.rd of Review that the 
record of trial is legally sufficient to support the findings and 
the sentence and to warrant confirmation thereof. I recommend that 
the sentence be confirmed but that·. the forfeitures be remitted, 

·. and that the se!l;tence as thus modified be suspended _during good 
behavior. 

• 
3. Inclosed are a draft of a letter for your signature trans

mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect, the foregoing recom
mendation, should SJ.ch action meet with approval. 

Myron c. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
l - Record of trial 
2 - Dft. ltr•. for sig. S/W 
3 - Fonn of Execut~ve action 

(Sentence confirmed but forfeitures remitted. Execution suspended• 
. G.C.M.0.'2:'7, 30 May 1944) 
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WAR DEPARTMENT 
. Arm:, Service Forces 

·In the Office of The Judge Advocate General 
Washington,D.c. (195). 

SPJGV 
CM 2.$1313: 2 MAY 1944 

)UNITED STATES THE INFANTRY SCHOOL 
) 

v. ) Trial by G.~.M., convened at 
) Fort Benning! Georgia, 4 and 

First Lieutenant JCIIN B. ) 18 Feb~ «-944• Dismissal. 
WATTS (0-1287629), In ) 
fantry. ) 

OPINION of the BOARD CF REVIEW 
TAPPY, KIDN.rn. and HARWOOD, Judge Advocates. ·--------

1. The Board or Review has examined the· record of trial in the case 
of the ot'ficer named above and submits this, its opinion, to The Judge Advo-
cate General. -

2. The accused was tried upon the following Charges and Specifications• 

CHARGE Ia Violation of the 61st Article of War. 

Specifications· In that First Lieutenant John B. Watts, Infantry 
Replacenent:. Training Center, Camp Fannin., Texas., attached to 
17th Company,, 1st Student Training' Regiment, The Ir.!antry 
School, did., without proper leave, absent himself' from his 
station and command at Fort Benning, Georgia, from about 0001 
3 Ja!U1.8l7 1944 to about 2200 3 January 1944. 

CHARGE Ilr Violation of the 95th Article of War. 

Specifications In that First Lieutenant John B. Watts, Infantry 
Replacement Training Center~ Camp Fannin, Texas, attached to 
17th Company,· 1st Student Tra1ning Regiment, '!he Ini'antry 
School, did, 1'hile in uni.form in a public place., to wit, a 
passenger car on a train en route between Atlanta., Georgia,. 
and Columbus, Georgia, on or about 3 'January l944t wrongfully 
sit down with several enlisted men (names unkno11nJ, did display' 
a bottle of int o:xicating liquor. and did wrongfully invite said 
enlisted men., including a prisoner and his enlisted military 
guard., to drink intoxicating liquor ,_'With him, to the prejudice 
of good order am military discipline•. 

CHARGE IIIa Violation of the 96th Article of War. · 
. (Finding of not gv.ilcy:). 
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Specificationa (Finding of not guilty). 

He pleaded not guilty to all Specifications and Chargeti and was found not 
guilty of Charge III and its Specification ~ut guilty of Charges I and II 
and their respective Specifications. No evidence of previous CCJlvictions 
was introduced. He was sentenced ttto be dismissed the service ar.d to for.teit 
all pay and allovrances due or to becane due•. The reviewing authority 

· approved only so much of the finding of guilty of Charge II and its Speci- -
fication as involves findings of guilty of a- violation of J.rt:,icle of War 96, 
approved the .sentence but remitted the forfeitures of pay, and forwarded 
the re cord of trial for action under .Article of War 48, recommending •to 
the confirming authority that the sentence of dismissal be commuted to a · 
fine of seventy-five dollars ($7,S.oo) per month far six (6) months•. 

•; 

j. 'In support of Charge I and its Specification, ccimpetent evidence 
was introduced by- the prosecution to show that it was announced to all 
student menbers of the 17th Canpany, 1st Stud.ant Training Regilllent, Fort 
Benning, Georgia, of which the accused was one, that all students leaving 
Fort; Benning cw-er, the. week-end of 31 December 1943 were to return by- 2400 
on 2 Ja.nuaiy 1944. The accused left camp on that week-end and did not return _ 
by' 2400 on 2 Janua:i:y 1944 (R. 10, 11). A. duly authenticated extract copy o! 
the morning repol't of the 17th Company, lat Student Training Regiment, far 
3 January 1944, was introduced into evidence and contained entries show;Lng 
that the accused lVa.S absent without leave from 0001 on 3 January 1944 until 
2200 on 3 January 1.944 (Pros. Ex. No. 1). 

In support of Charge II an::i its Specification competent evidence· 
was introduced by the prosecution identifying the accused as one of _the 
passengers on a train traveling fran Atlanta to Columbus., Georgia., on the 
evening of 3 January 1944 (R. 25, 26, 37, 41). While en route he entered 
a coach where SOlM enlisted men we·re seated and engaged in conversation with 
them (R. 26). He had a bottle in his hand and asked the enlisted men i! 
thq wanted a drink. One or two of them accepted and drank from the bottle 
with the accused (R. 26, :33). '!be accused spoke of the bottle and its 
contents n1n such a manner as to identify it as an intoxicating beverage" 
(R. 56), although he did not make s:ny "definite statement as to 'What was in · 

• the bottle"· (R. 43). Its type and shape was that of a whiskq bottle. It 
was "either a fifth or a quart bottle" am it contained a darkish colored 
fluid (R• .57). The accused revealed that it· cost .him $.S (R. 26, 43h::<:-One., 
of the enlisted men warned the accused to beware of the ll?s to which the . 
accused replied in effect, •the hell with the M.p. •s.- I don't like M.P.•s; 
They pulled ma out of bed with a woman the other night" (R. 30, 31). 

Shortly thereafter the accused dep~ed from the coach·.~ to 
return a little later and "again offered a drink to the enlisted 1!'fl!ffland 
seated himself with a couple of them an the left hand side of the car" {R.27)., 

-a-
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PriTate J'irat Clas• Roben SchooDhOT•n ot Tu Paraolmt• Sohool, J'ort BeDlWl&, 
Georgia, .was riding ill the same eoaoh, a tn Nat• w the rear ot 11h1-• 
grou.p. Be bad a prisoner 1n cuno47 whoa u _. reiuniag io oap (L S7). 
Be was nariJl& a pistol •4 pistol belt (Jl. "8) • Sohoo:nhofl!l wa11 to the 
to:rwari. Hotion ot th• ooach, mere the acoue4 a114 tlie cl11te4 JD8l1 nre 
seated, to obtain a 4r1nlc ot water (R. 27, 28, 29, S7, o&l, "2). The aocu.H4 
asked SchooAhonA it he would like a 4riDk llhich the latter rehH4, tell
ing the group he had a prisoner in cutod7 (R. 29). Sohoouona 10 a pa;per 
'bag ill the accused's hands which _he we.a hol41ng •1,7 the neok9 'but he . . 
couldn't see whe:t waa in 1t (R. 39) • The aceu•,4 !l*ed SchooD.boTc it tke 
prisoner would like a drink (R. 37, 38). The pri10:ur th•:o. approached the 
g:ro'llp and the aceued erten4ed the bottle toirma him (R. 31). 

. At thi• point, L1euteD811t Colonel 1. H. Turner of Boca Rato:o. J'1el4, 
:Florida, who was seated· die.gon~ across the aisle troa the group (R. 28) , 
arose, walked OTft' to them and inquired Which one ot them was th• pr1aosc•• 
guard. SchoonhoTen 1den:Ut1ed hi111Hlt as the guard 8Jl4 tu eolonel then 
told him to take the prisoner back to h.18 seat (R. 31). 'fhe oolonel reque1te4 
the aOCM8ed to aceompaay him to his seat a.n.4 there a.u:ecl him tor his i4en'Ut1-
cat1on eerd. The accused said he had none but tid eDibit senraJ. card• ecm
taiAing the name •Lt. Watte• (R. 31). The colonel Nlected a ~erllhip 
card in the J'ort Belll11ng otticer•' cll1b azid wrote down th• n.- a.,peari.D& on 
it (R. 31). '1'1:le accused. told him he.bel011ged to 11one ot the S'l'C 1UL1ta•. 
The eolonel rebuked him tor his cmduct and the accused thereafter lett th• 
coach w1thout repl.ying (R. 32) • The colonel not.iced that the accused'• 
speech was slurred, he bad the odor ot alcohol on his breath and he •appea.re4 
to 11Je Ullder the intluence ot liquor" (~. 32). ~ 

Colonel Tumar cou.ld :aot det1nitel.J 1dmt1t1 the acCW1ed in cOl.lri 
u the same otticer who had tendered driAka to enlisted Jll9ll as :narrai•d' 
abon (R. 36). Howner, Schoonhonn, ihe guard, 414 idantit7 the ace11aed a.s 
the same person and 14atitied Col011el 'l'u..rner as the ot:Ucer 1lbo intenened 
and who sent him back to his seat with the prisoner (R. 38, -'l). About 21 
1anuary- 1944 Colonel 'l'urner receind a letter from the accµsed statiJl.g, 
in pertinent particulars, the tollowing: 

"A.s a resu.lt ot :70ur letter reger41ng lf17 conduct on the train 
the :night ot 1enuar7 3rd. I ui. 1n nrr seriou• trouble•. It ' 
is possible that I may be tried b7 Court Martial 1n 11hich case 
rou Will be required to submii additional testimony-. I do 

,not bleme JOU in the least tor taking the action that Jou did 
on the train. I re$11ze what an 1m.Press1an I mnst he.Te made. 
Howenr, during my three rears enry service I han, up to ao•, 
a perfect record and, natur~, em nry 110rried about hartng 
it epoiled bf this miatake••••• (R. 32, 33; Proa. Rx. No. 3). 

All ot the .nidence ottered b7 the proaee11t1on in a:i.ppon ot Charge 
III end its _Specification was rejected b7 the coun upon objection ma.de bJ' 
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the detense (R. ll, 12). The motion ot the defense tor a tincU.ng ot not gaiU7 
ot Charge III and its Specitication was gruted by~ court (R. 23) • 

.er. J'or the detense i 

It was stipulated between de:tenae counsel, accuaed and the trial 
. judge a4TOcate th.at it PriTate Weldon w. Rend, CompeJ17 s, lat Par9:0hute Train
ing Reg:1.Jnant, J'ort Bennillg, Georgia, were present and aworn as ·11. witness tor 
the deteue, he 110uld testify as tollowa: . He was the prisoner in the cunod;r 
ot PriTate !'irst Class Schoonboff!l on the nisht ot 3 .Tanuarr 19"4:. '!'here were 
about a dozen an.listed men, a lieutenant colonel, but no e1Tilians in the 
coach in which Rend was seated. .&. lleuteJ18Jlt cane into the coach. He did not 
have eny bottle 1D. his hands ud Rand sa• no· bottle in hi• clothing or 
pockets. The lieutenant took a cl.rink of water and •topped to talk to 10me c
liahd men aea1ed in the torward. eeet1on of the coach. Rand 'hat seen the c
liate4 men take a drink trom a quan bottle betore the lleuteDaJLt arrind. 
'.lbe lieutenant sat clown and talked to them~ Rand did DOt see the lieutenant 
take a drink nor 414 he see, the 81ll.1ah4 man take a drink trca the bottle 
1dl1le the l1eut111eat was with them. 'lhe .. lleutlllallt was there about titteen 
or twen.tr minutes. Rand' 1 guard went to the forward pert ot the coach to . 
ob·hin a drink ot wa'l;er and nopped at the group. Rand 414 not SH ~7 
otter the guard a driak. Rand was •certain the Lieuteneat 414 ut otter 111' 
guard a drink•. The guard sat 4011Jl.with the and au ot the mliated men wand 
tor RaJM1 to join them.. ~ he approached, the liw.tenant aske4 la.ow thing• 
were and. R8JMl replied •t1Dt•. The lieutenant colonel then. Cami onr u4 asked 

. which 011e ot the group was the guard. Rand md his par4 thereupon wat· 'back 
to their seats, and the lieuto.ant eolcmel called the lieutenant onr to llia 
aeat, wrote eomething down end th911 the lieutenant tl:lereatter lett the coaoh. 
Wbil• Rand was w1 th the group he did not aee c7 bottle and the lieutenat 414 
not _ahow .a.DY' signs ot drinking that· Rend noticed. "H• talked all risht ad 
walhd all right and he did not otter me 8J17 liquor. or inVite me 1io talm a 
drink• (R. 50, :51) • 

Tllo members ot a milih.17 Police detachmellt at J'ort BeJmiJl.g, Georgia, 
who were on duty- patrolllng all coachea ot train No. 18 ruun1 ug trom Atlanta 
to Col\1Jllbus, Georgia, at 6 p.m. o'clock on 3 .Tanuar7 19"4, testit1e4 that 
neither ot them saw a lieutenant drinking With enlisted men on the train, saw 

· no dUturbance 1n'90lTing a lieutenant an4 DCne was reported to eUili of thn.. 

The defense also introduced the testimony ot Jlajor Thoma• K. Ward, 
Major ]?anill L. He.gen, Ca;ptain Robert J'itch c4 Captaill. !Pred H. llvet relatin 
to the e:,od cbaractel' and the millta?T recor4 and nacli.D.g ot the a.oouHd. 
The7 were uen1JICll'II 1D their opiuicm. that the accused bore the reputation 
mnong his auooiates ot beiq an outstandillg otticer and gentileman (R. 15-19, 
21, 55, 56). . 

:5. .A.t the inception ot the trial, and before pleas to tha general 1•n•, 
the datensa entered pleaa 1n bar to all Charges and Specitha.tioll.8 on. the 
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a;round that th• aoow,ed had rece1Ted prertou pllllishment· Wl4er .Article ot 
War 104. t'or all ottenae• allee-4 (R. i). 'l'h• endence introduced by the 
defense 1». aupport ot. "1:leae pleas ahon4 that the acC'1Hd nturned to hia 
agallizaUon cm S 11!1111aTf 19"- at 2200; ~at on 5 1eRuar7 the battalion 
eolllll8D4ar stated_ to aec11..c1 that lle had -done a ba.4 thi:ag a not reporti.Da 
back on time, that aol41er• wen t'ipUnc 1n Italf and acouHd ahmld be 
ashamed ot llia aetiona; that on 8 1anuar,., the battalion ueout1Te otticer 
told him lie waa reetrieted to the Ngiaftta.l area pending inTHtigaUon 
ot hi• oaae; ad that on 10 1u.uar7 the comp8Jl7 comnan.der changed. the :re
•utetion to arnet in quarter• (R. '1, 8, 9). 1fhen the battalicm comnander 
cenaved accuaed lae did not tell hill he wa1.be1.ng reprblanded as pwaiahment 
tor "th• act• he committed :aor 414 he tell aoouaed that he coul4 elect a 
repl'Ul8Jld under aticle ot War 104. aa p1miehllent. 'l'he accused reoei'ftd 
nothing 1n writing cone erning a reprimand or adu sing Aim w report tor a 
Np:rilllaD4 or 1nf'o:m1.ng hill ti,.t he had nen reprimanded (R. 9). · 

The p:rooej!ure to be tollond ~ a eolllll.8Jlding ottioer 1n impos1n& 
pwuahment m an officer under .A.nicl.e ot War 104 il:lclude& writien not1-
t1oat1cm. to the ottioer ot hi• ottense and tha~ the CODll18Jl.d.1ng ottioer 
proposes w pmisb. tm4er this .A.nicl• Ulll.esa trial by court-martial 1• de
manded. (K.C .I{. , 1928, par. 107) • · A 1'1'i'litea record is made b7 the illlned.iete 
onmmeneUng ottioer a• to 8Jl1' puaisham.t 80 illlpoaed (M.C.i.t., 1928, par. 109). 
J'urther, thla ~icle doea 110t apply to or Umit 110npuniUTe Daairee that a 
onnw,ndi:ag otticer may use to turthel'. the ett1c1en07 ot his command, nch 
as repr1mand, oensa.re8, reproot• sd 'rebukes, 110t intended or imposed as a 
puniahmmt tor a millte.17 otteue (K,O.M. • 1928, par. 105). It 18 clearly 
&q>parent troa all at ta• foregoing tli.u the 'battalion oolllllallder was merely 
g1Ting the accused a mild rebuke·, Jiot latendecl as pwusbmant Wlder .Article 
at War 104. tor the ottenaes oCIJlllitted.- .uoord11lgly1 these special pleas nre 
properl7 4c1e4 b7 the court.· 

The prosecution moTN. to reopen ita case; attar it had rested, to 
preeen.t addi'tional nidenoe on Charge II a.lid its Spec1t1cat1on 1n accordaace 
with ,a request p:rmoual.y made b:, the court that such acl4!t1onal niclen.ce be 
produeed. '?he cletenae ilmned1ate~ :m0Vecl tor findings ot not e;u.1lt:r on 
Charge• I am II aD4 their Speciticaticm.s (R. 22, !Z, U). The court grated 
the prosecution's motion end 4en1ed that ot the defense. Where eT14&oe 
e.ddueecl ~ the parties appear• to the court to be. iasuttieient tor a proper 
dete:rminatlon ot au:, matter betore U, •the court mq end ordinar1ly" slloulcl, 
take 91>p.ropriate ao'U.cm with a Tie• to _obtaiJling au.ch aTailable additional 
eT.l4-.ee as 1a necessar,- or adTisable tor suu deteniil1at1on•. (K.C.M., 1928, 
i;,ar. f5). 1'b.e court may pe:mit a caae onee closed ~ either. or. both aides · ' 
to be reopened tor the introduction ot turther· tesUmmi7 (M.C.M., 1~28, l*J'• 
121) • .t.eoo.rtillgl.J', tile nlillc at the oovt m both motion.e waa proper• 

'?he detn.H· objeeted to the aclmisaioa ot testim:m.T that, when the 
aooued t1:r8',entared tb.e ooaok, ill reapo:ue to aw~ trom one ot the 
11Zlllate4 :un ~t lie ha.4 utter l>eware ot KP•, he atatecl to them, ·~he hell 
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With the ll.P. '•• I 4on,, Un :M.:t. '•• 1'l111J' Pllled • cut ot 1te4 With a 1fCDUl 
tbe o1her aipt• (:a. n). Tll.1• •tat...,t wu made bT th• aoeued duriJlg the 
oouae ot ennt• 'ilb.1.oh an the 'baa18 ot Charge II and it• Speei:tieaUon. It. 
u41oa:ted ihe tr_. ot :mh4 ot the aeoued, his d1apo11t1on to be uneon.eemed 
aboui milltar, proprieU•• aD4 their entorcemeni , and. we.a releTaD.t and. a4-
Jliaanle (Wbanon'• CJ1s1Dal ET14enee, 11th~., Vol. l, aeo~ eu). Tll• eoun 
properlJ' aa.1,ted th1• n14ence. 

The 4etenae .ond ·thai all ot the teatimoll7 ot Colo11el !\lrner 'be 
atriobl1 boa the neord on the groun4 th• wUusa tailed to .1leut1t7 the ac
ouae4 u "11• parson. oonoe:rned 1n the ennts iest1t1e4 to b,- the colonel. !he 
14entU;7 ot the aocuaed we.a Rtticien'\l.7 ••ta19118bd, llo119flr, by the letter 
wriUen by 'the acettaed. to the col011el rela-Un to th• aocuaed's. ooachlot •on 
the traiJl the Dig}R ot 1cuar;r 3rd• (Pros. EL No. 3). In addition, the. 
tenimm17 ot SchoonhOTan. tullJ' idatitied the accuaed as the per8011l in.TolTed 
(R. 38, '1). . · 

The 4etoae alao moTed tor findings ot not guilt7 on Charge II an4 it& 
Specitiea-Uoa on the_ grow:id that the contents of the bottle were n.ot prona w 
'be intonoa:Uq liqw,r. Suttiolent circwastential eT.ldenoe had 1Hen intro- ·. 
4uce4 to warrant ta• court'• ooncluaion that it waa intoxicating liquor. · '?he 
tn>• ad' shall• of the ~cntl• was that ot a 1f'hislce7 bottle, it was a titth or a 
qv.an bottle, -i't contained a darldah tl.uid, the acou.sed stated it cost him t~ 
and the acc.&aed spoke ot the bottla and· Us conteu"s 1n aioh a :manner as to 
14mt~t7 it a• c intoxicant. . 

.At one stage ot the trial the detenae also mond that the court waa 
111thOGi JuriadioUon to hear the case on the gl'Olllld that no _innstigation of the 
chargea had been mad• as req,ui.red by 4'rt1el• ot War ,o. · 'l'he pl'OTiaion.• ot Ar
t1o11 · ot 'lar '70 requirillg an illTHtigation. ot charges 'betore nteren.ce to trial 
are aot Jurhdiotional. au4 the complete om1H1on: ot such an inTHtigaUoa is 
not tatal error unless substantial .righU of the aoeued ·han bHn illjuriou•l.1' 
attectecl thereby (CJ4 229477, !'lofd; QI 2294'7~, 1.!:§; CII 229480, !m). More
onr, the record ot thia cue dtlJll,C>Jlstratea that the· charges were reterred to 
a11 inTHtigati:ng otticer and were 1.nTestigated 1n substantial compliance w1th 
the proT1s1on• ot Article ot War 70 (R. 45-49, inol.; Det~ Ex. No• .fr, Proa. 
Xx. No. 5). .&.coorclillgly, tha motion was pl'Op1rl7 denied by the cot1n. 

6; The eTide.nce oonol~inl.7 lhows, 111th respect to Charge I and it• 
Specitioation, that the accilsed was absent without lean tl'Om 0001 on. 3 
1e:me.r1 19.fr.fr Wltil 2200 on 5 1anuar1 19.fr.fr. 

The eTidence shows, with reapeot to Charge II and its Sp1oiticat1on, 
that the accused., with a bottle ot liqU.Q:\" in his han4, entered. one ot the 
coaches on a passenger trai.R traTeling tl'Om .&.tl.oia. to Col.wllbu.s, Georgia, on. 
the eTe11ing ot 3 1anuar7 1944. He i.D.Titld aneral enlill'ted men to drinlc trom 
the bottle and CIJ.8 or two accepted. ne e.ccwse4 thr lett the coach 'tut 
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returned short17' and again ottered the bottle to the mllsted men. He 
~eated himSelt with them end eoon thereatter inTited an enlisted man who was 
traTeling with a prisoner in custody to drink troi:n. the bottle and also 
tendered the bottle to the prisoner. It is the opinion ot the Board ot Re
Tiew that the conduct alleged 1n the Specification ot Charge II and sus
tained by competent n:1d8D.ce is conduct prejudicial to good c,rder and mili
tary d:1so1plln• 1D. T1olation ot Article ot War 96, as approTed b'f the re
viewing authority. 

. 
'1. The accused is about 26 rears ot age. War Department records re

nal that he had enl1Sted service comnen.c1ng on 6 March 1941, Which was 
terminated by appointment as a second lieutenant, lntS1try,_ cm 14 .Tuly 194.2. 
On 10 May 1943 he was promoted to tirst lieutenant. 

s. The court· was legally const1tuted l!llld had jurisdiction ot the person 
and the ottenses. No errors injuriouslf attecting the substantial rights ot 
the accused were committed during the trial. In the opinion ot the .Board ot 
Review, the record or trial is legally sutticient to suppcrt the till.dings ot 
guilty and-the sentence as approved by the reT1ew1.D.g authority and to war- · 
rant contirmation ot the sentence. Dismissal is eu.thorized upon conTiction 
ot a Tiolation ot Article ot War 61 or 96. 

,.Tudge .Aihocate 

11Q4ge AdTDcah · 

_,,_ 
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SP.TGV 
CM 251311 

1st Ind. 

l'ar Department, J~.o.o~, 9 MAY l944 - To_ the Secretary ot War. 

1. Herewith transmitted tor the ·action ot the President are 
the record ot trial and the opinion ot the Board of Review in the 
case or First Lieutenant John B. Watts (0"'.'1287629), Infantry-. 

~ . . 
2. I concur in the opinion ot the Board ot Review·th&t the 

:record of trial 1e le~ 1utticient to support the findings ot 
guilty and the sentence a1 approved by the reviewing authorit7, and 
to warrant contirmation ot the 1entence. The accused was found guilty 
ot being absent without leave. f'rom 0001 on 3 January 1944 until 2200 
on 3 .January 1944, in violation or Article of' War. 61,.. and of wrongtul.17 
inviting enlisted men, a :military prisoner and his.eplisted militaey 
guard, to drink intoxicating liquor with him while traveling on a . 
passenger train on 3 J'anuaey 1944, in violation of Article ot War 96. 
The absence without leave was of short duration and no aggravated circum
stances attended his conduct in drinking with'.'enlisted men. ill members 
ot the court recommended clemenc7 because .from the accused's reputation, 

···previous service, appearance· and demeanor betore the court, the7 believed 
he would make an excellent officer~ The reviewing authority recommended 
that the eentence ot dbmissal be commuted to• tine ot $75 per month tor 
aix months. I recommend that the sentence as approved by the reviewing 
authorit7 be confirmed bu't commuted to a tortefture ot t75 per month tor 
six months and a reprimand, and that the sentence as thua modi.tied be 
carried into execution. 

3. Inclosed·are a dratt of a letter for your signature, trans
mitting the record to the President tor his action, and a form ot 
Executive action designed to carry into ett,ct the foregoing reco11111end&tion, 
should such action meet with approval. 

Myron C. Cramer;· 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.1-Record or ·tr1a1. 
Incl.2-Dtt. ltr. tor 

sig. S/f. · 
Incl.3-Form ot action. 

(Sentence as approved by reviewing authority c~nfirmed but 
commuted to forfeiture of $75 per month.for six montJ}s and 

-reprimand. G.C.M.o. 260, 3 Jun 1944) 

-s-
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, WAR DEPARTMENr 
Army Serrl.ce Forces 

In the otfice of The Judge Advocate General 
Washington, _D.C. 

SPJOH 10 MAY 1944 ' (203) 

Cll 25131'1 

UNITED STATES ARMY AlR FORCES 
WF.SrERN FLYING TRAINING COOWID 

v. l 
) Trial by a.c.M., convened 

Second Lieutenant ARTHUR ) at Deming .lrmy Air ·Field, 
ll. FRENCH (0-752191), ) Deming, New :Me.xioo, 17 
Air Corp,. ) January 1944. Diamissal and 

) total forfeitures. 

OPINION of the BOARD CF REVIEW · . , . 
IRIVER,_0 1CONNOR am LOTI'ERHOS,Judga_Advocates. 

1. The Board of Review has examined the record of trial in the case 
of the o.t'i'icer named above and sub'mits this, i'ts opinion, to The Judge 
Advocate General. · 

2. The accu~ed was tried upai the following Charge ~d Specificationt 

- CHARGEa Violation of the 8Sth Art.icle or War • .. 
Speciticationa In that_ Second Lieutenant .lrthur -M. French, Air 

Corp$, was, at Anny Air Forces Banbardier School,, Deming 
Anny Air Field, Deming, N81f' Mexico, on or about NOTember 3, 
1943, fcund drunk while or;i duty- as a pilot in an AT-ll .A.rrq 
aircraft. 

He pleaded not· glrllty to am was f'owxl. guilty of the Specification and the _ 
Charge•.He was sentenced to be dismissed the service and to !ori'eit all pq 
am al101Jances ·due or to become due. '.I.he reTield.ng authorit,- approved the 
sentence aQd f'ornrded the record of trial f'or action under the 48th Article · 
of war• 

.3. Evidence f'or the prosecutions An extract-copy (Ex. I) of Bombardier 
Operations Order, Training Section II, Squadron 18, Deming Field, Ne,r Mexico, 
for .3 November 1943, shon accused assigned to ·pilot plane No. 702 on ·a -
bombing mission scheduled tor 6130 that eTening. Arrr.ry Air forces Regulation 
No. 60-S (F«. II), d,.ted 3 March 1943, requires- all occupants of aircraft to 
wear parachutes during night, and places on the pilot of the plane the ·re-
sponsibility- of enforcing ~e regulation (R. 6-llh ·· . . 

· _ Second. Lieutenant Melvin R •. Hardin, bombard:1.,er ipstructor tor the· 
scheduled fiight, reported to the plans, -which was oi"'the "AT-ll• type, at. 
about 7 aOO p.m. The accused was not at- the plane -.hen he arriTed. .uter 
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~ ' 
he am Cadete Harry- E. Wilson and Frank J. Rolek "pre-flighted• the bomb 
sight Lieutenant Hardin went to the •rea~ roca•. When he ret~ned to the 
plane he observed that accused, who was t.hen sitting in the pilot'• seat, 
did not haTe a parachute. Accused •seemed rather contuaed• in checking hie 
instruments before taking oft. He mad6 a 8.f'airly- good• take ott but 
Lieutenant Hardin "didn't think" acou.sed bad receiTed a clearance troa the. 
tower. Accused "seemed" to climb at a lower air speed than usual and was 
•a little careless in mak:1ng hie turns•. In gaining altitude.he piloted .. 
the plane in a normal manner and Lieutenant Hardin did DOt obsel"'f'e aIJTthing 
else unusual until he discovered that accused bad tailed to 'bring an oxygen
mask en the fiight. lie was •atraid11 to let a~cused .fl,1' to the required 
banbing altitude of 11,000 feet w.1.thout. a :mask and after ipatructing Cadet 
Wilsen to turn ott the bOJli> sight;, he told accused that it would be necee
ss.r.r to return to the field as the bomb Bight had _developed a mal.tunction. 
The accused turned.back arid called the tower for a replacaent. On the 
return trip accused entered the ,traffic pattem• at an altitude of about . 
SOO ,feet and had to ~ in at a greater speed than if he bad entered at the 
1,000 foot altitude which. Lieutezwrl; Hardin thought was required. 1'1!en the 
plane hit the field it bounced •pretty badl.T' a couple of times. and accused 
took off' again. His eecond approach to the field was from about. the saa 
lcw altitude, and after makicg "F•aticall1'" the same landing, he again 
took off. In reapcnse to a call from the tower asking what waa wrong, ac
cused replied tl'at he was ba'Yi.Dg trouble 111th the 11fiaps". On his third 
attempt the accused· approached tlle field !rom. a higher altitude and made 
a 1 nice landing". The flight lasted appronmately- thirt7 minutes and on 
liming LieutenaIIt. Hardin reported the actions of accused to First· Lieutenan:t; 
Benton -M. Clq, an assistant flight commander.. Lieutenant Rardin was or the 
opinion that accused was not in !ull possession of his p~sical and mental· 
faculties (R. 14":"'21). 

On cross-examination Lieutenant Hardin testified that although 
flight;s were _8cheduled tor 6130 in the ·evening, th·e planes seld011 lett before 
7100 o1clqck or later, in order to arriTe above the "bombing target after · 
dark. The accu.sed checked all o.f the inltnuaente before talcing ott but was 
slow and did not •,eema to knowr llhich instrument to. check first·. It 11a1 
possible, hOlfffer, that hi.a conf'ulicn was due to his inexperience 'lrith an-_ 
"AT-11• plane •. .lccu.sed was a recent arri:n.l at the tra:ln1ng school and 
Lieutenant Hardin did,not knew whether he had made a:q- prnious night fiighta. 
at Deming Field. .lccu.sed carried on a nonul conversation with the -tower 
before taking off' am was having 11 a little run• breaking in on another ehip 
that was attempting to call the tower. According to Lin.tenant Hardin this 
type o£ 'by'-pla7 ..-as not unusual on the .f'ield. He further testified that-it 
was not until he diSCOTered that accu.sed WU making the flight w.1.thout an ' 
o:xygm mask that he told him to return to the 'tield~ On the attemnted land
ings Lieutenant; Hardin saw· accuaed- •tr.r to work• tq.e toggle switch·· control
ling the nape, but dl.d not notice whether or not the nape were down. He 
did observe, lx>wever, that the flap• were down 011-the third approach when 

. accused made a normal land:! ng. Lieutenant Hardin based an opinion that accused 
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was either •drunk or crazy" on his general actions that evening. About 
twenty minutes after they landed Lieutenant Hardin saw acCU8ed filling out 
his "clearance• for the next mission (R. 21-28). . . 

Lieutenant. HaITy E. Wilson, a cadet in training at the time ot 
the flight, observed that before the t.ice-oft that evening the accused did 
not check his in3trwnents with the same •precision or attitude• as other 
pilots. '.lhe 11 take-ot'f11 was normal. When Lieutenant Wilson tltffled off the 
bomb sight and passed between accused am Lieutenant Hardin to the rear ot · 
the plane he th ought he "smelled alcohol or something resembling alcohol". 
Considering that acewsed made three approaches to the field before land-
ing and after smelling what he. "thought• was alcohol, U,eutenant Wilson would 
not have made another filght with him that evening (R. 37-4S). · 

Private First Class Rebert H. Alchion, bomb sight maintenance man, 
met the plane on its arrival to correct the bomb sight malf'unction that 
acoused had reported. Accused inquired of A.lchion the location of his re,;_ 
placement plane No. D-727. Alchion noticed an •alcoholic odor" about ac
cused and observed that his speech was incoherent. Accused •staggered". oft 
in the direction of plane D-727, taking "two steps to the let't, approxi
mately, an:i cne step forward". ilchion was ot the opinion that accused na 
drunk (R. 28-31). -

First Lieutenant Benton·M. Clay, Assistant Flight Commander, called 
accused into his office between. 8:oo and 8130 that evening and asked if he 
had been drinking. The accused told him that he had •one or two _beers• 
before his filght and was not feeling well. Lieutenant Clay gaTe accused 
some work to do and after observing him for a time, concluded that he acted 

· normally and was in comelete control of .his mental and peysical faculties. 
An extract copy (Ex. IVJ of operations report; of Training Section II on · 
3 November 1943 shows that the plane piloted- by accused that evening did 
not complete its missiai because of the illness of the pilot (R. 32-37). 

On 15 December 1943, the accused,after being advised of his rights ·.. 
b;y Major Jesse c. Duvall, made a 81f0rn statemeat. (Ex~ V) that he started 
drinking at about laOO p.m. on 3 November 1943, had two •Tom Collins" at 
the "White Haase" ard went to a movie. .liter the shaw he drank •about• 
four "Tom Collins" an1 returned to the field. He considered himself' capable 
of' flying a plane that evening but would not say that he had full control. 
of his pcysical and_mental faculties •. The approaches he made in landing . 

• the plane were caused either by his •poor j®gment•· or 1 partially11 by' the 
failure of the flaps to come down. There -was an extra parachute in the 
plane but he did not put. it en: He did not have his oxygen mask on the 
filght as "somebody had. lifted• it the day before (R•.45-:48). 

4. For the defense& 

At about 8a00 p.m. en 3 November 1943, First. Lieutenant Thomas V. 
Dechart, acting i'llghli ~hief' of "A" Flight, saw accused, a menber of his 
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night, land his plane en the l"lllllfq and take off -again. 1lhen the plane 
passed in front of him, he observed ·that t.i.e flaps w~re not down. 
Lieutenant Dechart then took off on a bonbing fiight and on his return 

· .from the mi.Hion talked with accused. He did not smell aey odor of 
alcohol en the breath or accused, and as near as he could judge, ac-
cused was nonnal and in full possession of his mental and pb,ysical faculties, 
A• flight chief it would have been his duty to report accused and take 
him to the hospital. for an examination if he considered him under the in
fluence or liquor. Lieutenant Dechart did not consider it unusual to 
make more than cne approach at the landing field with a load of bombs in· 
the plane and recalled that the first time he landed with a load of ban.be 
he made two approaches. It was not an unusual .occurrence for a pilot to 
fly at an altitude of lS, 000 feet without an oxygen mask (R. -50-S2, 51-SB, 
61-62). 

.. . . I . , . 
On cross-examination Lieutenant Dechart testifie,cl that about two 

am one-hal.t' hours elapsed bet-.een the time he saw accused make the 
attempted landi~ am men he talked .to him. When he returned-!rcn .bis · 
mission he received a report that accused had bean drinking. .Accused 
admitted drinking a. "couple" or beers· -and said that he did not fe_el nil. 
Lieutenant Dechart noticed that his eyes were red but had s~en them 1n the 
sam9 cmdition before; especial~ af'ter accused returned from fl.y:ing two 
missions. He could not srq that accused was drunk ar sober during th'• 
time he 11as en the bombing mission. IJ.eutenant Dechart did not belieTe. 
that the altitude at which a plane approached the traffic pattem would' 
"necessa.ril;f' affect its larding. The regulations require that pilot• 
approach from 1,000 feet, but he had seen lan:lings made from approaches ot 
SOQ feet. He further stated that a plane making ·a landing from a low 
altitude would not "necessarily" have to make a faster approach than it 
would from a higher altitude, but; tre naps might not lower if the plane. 
cane in "too hot". He further testified that a pilot landing a plane 
with a load of bonbs is conscious of the cargo he carries, and it is the 
"psychological effect on the mind• that makes such a landing difficult. 
He did ~ believe he w~uld "feel exactly aaf'e• in a plane piloted by a 
man llho, within a period of a fn hours, had consumed Bi.Jc "Tom Collins",· 
but had seen people who could drink. that amount without effect. He did 
not consider that a man in full control of his·pb;ysieal am mental 
faculties would take a plane on a 11,000-foot banbing mission without an 
oxygen mask or without a parachute (R. $2-61). . · _ . ·, 

· Two soldiers of the militaq police who were on guard duty at 
the main entrance to Daning Arrrry Air Field on 3 November testified that 

' they did not observe any ofticer enter the field tha\ afternoon who ap-
peared to be intoxicated (R. 64-:68). . -

Second Lieutenant Edwin P. Frye,· roamnate of' accused, testified 
that the accused entered their quazters at about $100 o'clock in the 
afternoon of' ) . November and saicl that he did not think he would eat supper 
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that evening as he was not feeling well. 'l'he accused talked •coherent]r' 
and appeared to Lieutenant Frye to be no:nnal in nerr respect~ When . , 

· Lieutenant Frye returned f~m supper the accueed was asleep (R. 68-73). 
• I • 

The accused testified that at about laOO o•clock on the afternoon 
of .3 NoVEID.ber 194.3, he had a drink. at the "White .House• and went to a . · 
motion picture show•. He left the ·theatre at about 2130 ctr .3100 o'clock 

, and had four drinks "at the most• before returning to· camp.- As he was· 
mt •reeling too good• when he an-ived at his quarters he went to aleep. 
He went to the "line" at about 7aOO'p.m., determined the number of hi• · _ 
plane and got 1nto the pilot's seat. He stated that he did not take the 
time to get his parachute as the cadets _always placed an extra para- · 
chute in· the plane. He did not · have an oxygen mask because h1a had been 
stolen the day be'fore. · He made a. normal take-oi't at about 71,30 P••• and 
had cllnbed to about 8,000 feet_ when Lieu.tenant Hardin asked ac~ed · · 
ab0t1t his OJcy"gen mask. 'When Lieutenant Hardin said the bod> sight had de
veloped a malfunction he •naturaJ.q• returned to the field. j· · He made h18 
first approach. •a little low and a little hot• and could not, get the naps 
down•.The plane "bounced" twice and when he came around for his. second _ 
approach the naps still would not lower.· The third. time, he •jiggled• the .. 
nitch, the flaps came down and he made a nomal landing., It 'WU the· ... 
firet time he had made a night la.ming at Danillg Field nth a load ·or·. 
bombs in the plane. After taxiing the plane to the parking area accuaed 
stated that be .tilled ~ his •Form ·one• and then reported to Lieutenan\ 
Clay that he did not 1 .teel too good.11 • · He was on dut7 not ilffolTi?ig !:q-
ing 27 Octcber and went to the hospital for approxhatel.7 a week to re-
ceive treatment for •aerial sinurltus". · If he acted •peculiar• it n• 
because he was sick and not due to what he drank du.ring the afternoon· .and 
•when I made that atatement to the e!fect that I did not; have full· control 
of '611' ~al.cal and mental abilities, it was du.e to that and not due to 
what I drank that afternoon". He did not believe a sick man could act u 
normal as a man in good health (R._ 74-76, 9S). 

On cross-examination the accused testified that he arrived at 
Deming Field m 19 Octd:>er 1943, and started f~ on bombing missions 
about a week later. He was not 'habitually• a dl'inldng man and understood 
that it was the "practice• in the Air Corps for pilots to refrain !ran 
intoxicants for a period of twelve hours be.tore making a night. · He con-
1SUm.ed apprax:1m.ately six "Tom Collins• about three and a halt or four hours · 
.before making his night that evenillg, but 'did not feel arrr effects tram 
the drinks when he was at the •.flight line•. Accused stated that he 'did 
not go int;o the •read;f• roam that eTening. because he was late. He could 
have been relieved .trom duty by reporting his illness but did not do so 
because pllot;s were needed. Be!ore starting on the 1'11ght he checked -the 
instruments in his accustomed manner and received a final. clearaace .t'roa the . 
tower to take ott. On his return to. the .field he did lXlt enter the l&DdiJJi 
pattern at the usual 1,000 f'eet bec$Use he •felt 11ke11 ,making a short 
approach which he did my- t~ he felt he could "get awa7 111th it.•. He did 
not make a practice of disregarding regu+ations, but _did violate regulations 
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that evening by- .failing. to take a parachute and ojygen mask on the fiight 
arxi by- awroaching the field at an altitude lower than 1,000 .t'eet. He did 
not. recall seeing the bonb 1ight maintenance man that evening and on 
leaving the plane .he went directly to the 11ready11 room, not to hi.a re
placement plane. When he answered the question· asked b7 Major Duvall on 
JS Decenber 1943 as to whether or not he had full possession o.t' his mental 
and wsical faculties, he •d:1.dn 1t know mat that would mean•. He gave 
the answer that be would not say he was in. full possession of his faculties, 
because he was sick, am not because ot what he had to drink. Ch further 
cross-examination accused testified that he was physically tired that day 
and the drinks he ccnsumed made him more tired. When he stated he did not 
have pouession of' his mental and plzy'sical i'aculties he meant that the 
alcohol had caused the tired feeling and he ns not quite as alert as he 
would have been without the drinks. A headache, resulti~fran his sinusitus, 
was the •main thing" that was the matter with him that evenir:g. He further 
testified that it was the first t1JD3 he piloted a plane ai'ter having con
sumed alcohol within twelve hours of' making a night, and the first time he 
failed to take hi;J parachute on a f'l.ight (R. 76-96).· · ' l. . 

>• 'lne. evidence show~ that during the ai'ternoon of .3 November 1943, 
the accused consumed six •Tan Collins". Soon after 7aoo p.m~, three or frur 
hours after taking the last drink, he reported for duty" to pilot a plane en 
a bombing mission that had been scheduled !or 6130 that evening. Contrary 
to regulations he failed to take a parachute and OJ;Y"gen mask on the flight. 
He •seemed ccnfused11 in checking the instruments an the plane preparatory .to 
taking of':t'. .lf'ter taldr:g art he clb!.bed at a lonr air speed than usual .and 
11seemed a little careleis" in making his turns.. His actions attracted ~ 

·attention of the banbardier instructor, 'Who upcn discovering th~t acouaed _ 
did not haTe an oxy-gen mask was afraid to let him f'l.y to· the bombing altitude 
of U,000 feet. Under the pretext that the bomb sight had developed a mal
function he told acaised that it would be neces1ary to return to the field.· 
The accused approached the landing .t'ield from an altitude of 500 feet in
.stead or from 1,000 feet as required by regulations. The plane, loaded 
'With bon:bs, cams 1n fast, bounced a couple of times on the rumrq and ac-. 
cused took it into the air again. He could not. lovrer the naps on the plane. 
en a second approach his attempted land:1.ng was similar. On hie third 
attanpt he approached the field from a higher altitude, lowered the naps 
en the plane and made a nonnal laming. There was an 11alcoholic odor" . · 

- about accused when he stepped from· the plan.th A witness observed that his · · 
speech was "incoherent• an:i he •staggered• away from the, plane. This · · 
'Witness was of'. the opinion that ha was drunk. 

. . 

The accused testified that he had been ill, wa~ suffering .from the 
effects or "aerial sinusitus" at the time or the f'light, and that axq 
peculiar actions en his part; were the result or his illness, not from what 
he had to drink during the ai'ternoon. other witnesses ,mo talked to ac
cused after the f'light stated that he appeared to be normal and in full 
possession of' his m~ntal am ph;ysical faculties. 

I , 
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Any intoxication llhich is sufficient sensibly to impair the rational 
aIXi full exercise of the nental and physical faculties is drunkenness 
within the meaning of the 85th Article of War (MCM, 1928, par. 145). 

The evidence shows that m 3 Novanber 1943, the accused was 'W)der 
the influence of liquor to the extent that he was incapable of properly 
perfoming his duties as a pilot. The Board o£ Review is of the opinion that 
the evidence establishes beyond any reasonable doubt that the accused was 
found drunk on duty as alleged. 

6. The accused ie 22 years o£ age. The record!! of the Office o£ The 
Adjutant. General show his service as follonz Enlisted Hrvice from 23 
December 1940; aTiaticn cadet from 17 October 1942; temporarily appointed 
second lieutenant, Army o£ the United States, and active duq, 28 July 194.3. 

7. Tqe court was legally constituted. No errors injuriously affect
ing the substantial rights o£ the accused were committed du.ring the trial. 
The Board of Review is o£ the opinion that the record o£ trial is legally 
sufficient to support the findings of guilty and the sentence and to warrant 
confirmation of the sentence. Dismj.ssal is mandatory upon cawiction of a 
vi elation :in time of war of the 85th Article of War. 

~h,.})~ ,Judge Advocate 

-· . ) . . / . 

--·~_/'-·-·_.(f_(_~_·_... _..·._·
1

-_~·_f_c.'v\.,,-"-'Ll,.....:;...;;·"'-/-··_·___, Judge Advocate 

--~,.,_.._.... _____· _______,Judge Advocate ~.i....;;;, 
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.} 

1st Ind. 

~:War Depa_rtmm, -J•.1.0.0., . 15. MAY t944 - To the Secretary- or War • 
. ·., : ...• 'i·, 

1. He.rewith traxu,mi;t.ted for ·the action or the President are the record 
of trial a:rxl the opinion of the B·oard of 'Review in the case of Second 
Lieutenant Art.hur ll. French (0-7-'2191)1 .Air Corps. . 

2. · I concur in the opinion -~r the Board of Renew that the record ot 
trial 1a legally sufficient to support tne findings or guilcy- and the sen
tence and to warrant confi:nnation of the sentence.· The accused' was found -

·· - drunk on duty llhile piloting mi .l:DIIJ" aircraft in which there were several 
other crew Dmlbers on a scheduled practice bombing mission. I recamnend 
that the sentence to dismiasal and total forfeitures be confirmed, that the 

. forfeitures adjudged be re_mitted, and· that· the sentence as thus modified be 
carried 1.nto e.xecuti!on. · · 

· 3• Inclosed are a draft of a letter for y~ signature, transmitting 
·- the _record to the President for his action, and a tom of Executive action 

carrying into effect the recommendation made above. 

e '- -. 

Myron c. Cramer, 
).{ajor General, 

The Judge J.dvoca~e General. 
3 Incls. 

Incl.l...Rec. of trial. 
Incl.2-Drtt. 1 tr. for sig.

s;w. . 
Incl.,3~onn of Act:!-on. 

(Sentence c~ni'inned rut forfeitures remitted•. G.C.M.o·• .352, 15 Jul' J.944) 
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WAR DXPAR'l'MEN'? 
J::rrq Semoe J'orcea 

In t,he Ottioe or The Judge .Athooah General 
. Waahin&ton,D.o. (211) 

28 APR ts« 

SPJ"GH 
a.I 2513'8 

UNITED STATES ) 
) 

Te ) Trial b7 G.0.11., convened at 
) Cap Campbell, nnwclq, 22 

Pr1Tate BOWARD 1 • G.A$'l'ON ) 1en.uar;y, '1 a1L4 21 J'e'bnary 
(1507'788}:,·-l.580th semce ) 1944. Dilhonoral»le cliacharge 
Unit,: Oamp Cempbell, ) and continemmt tor titteen 

.. c..Xentucky. · ) (15) years. J'ederal Retorma
) t,orj. 

BOID:mG b7 tbs BOAm> 07 UV.LEW 
Il!UVER, O'CONNOR and IOTTRRHOS, J'udge .AdTOCat.H ~----~------~ 

1. 'rhe reoor4 ot trial in the oase ot the 80141er named aboT• llu been 
uamiAed b7 the Board of Renn. 

2. '?he aceu.sed was tr1~ upon the tollonng Charges and SpecitioaUon.s: 

CHABGW I: Violation ot th~ 69th Arliole ot War. 

SpecU1oat1on.: Ill that Private Howard J'. Gaston, '69th Senioe 
Squadron, 50th Semce Group, ha.Ting been duly plao.d 1Ji 
arrest, at I.oTeli l!'ield, near ChattaJ10oga, !enneaaH, on or 
about, 23 J'une 1943, did·, at the b1wu.ao area, Campbell Arrq 
Air Base, Canp Campbell, ICentuc]q, on or about, 23 Anguat 
1943, break his said arrest l)etore he was set at. liberty b7 
proper authority. 

ClWiGE II: Violation ot the 61st Article ot ilar. 
(1'1.uding Ot DOt guilt7) • 

Specitication: (!'in.ding ot not guilt:,). 

CB.AR<:m III: Violation ot the 96th .Article ot War. 

Specitieation ll In that Private. Howar4 ;r. Gaston., "69t.h SeniH, 
Squadron, ~h Semce Group, 414, at O~ Cqbell• . 
ICen.tuclq, on or about 23 August 1943, wronctuiJ.7 8l>l)ear at' 
Canp Cmrpbell, and at the Cam;pbell Arrq Air Base, Cap 
Cam.pbell• Xentuck7, wearing Sergeant.•s cheYrOn.s, without 
proper authorit7, to the prejudice ot eµod order and lllilitary 
disc1pl1D.e. 

SpeoUication 2: (J'inding ot :aot gu1lt7). 
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CB'ABGI IV: Violation ot th• 94th .Aniol.a ot Wa. 
(YiJ:141.Dg ot aot; guilty). 

,. 

SpecifieaUOJU (J'inding ot 11.ot gv.11t1) • 

.ADDITI01UL CRARGI I: ViolaUon. ot th; 9-lth .&n1ol.e ot War. 

SpecU1ce:U011 1: Ia that PriTate Bowa?'d 1. Gaston., '69th Semo• 
Squadron, OC>tih Semoe G:roup, tor the p,.rpo.. ot obtia1A1Dg 
pa:, 11114 allowaacea ot a higher mliated ratil:lg tW tlaat 
actually held 1»y llim, 414, at :ro1terl'ield, Victoria, Texas, 
or a. rou.te troa there to hi• n•n station, on or about l 
October 19'21 ~ and use a oerlain wri'Ung, to wit: .An 
entry 1:n hi• Settice Record, promoting himself to tlle grade 
ot Sergeant, Which said record and atateent waa talM 8Jll 
traudulent in. that he had 11.ot 'bee promoted to Sergeant;. 
end which state1111mt was then kD.oWJL b7 the said I'r1Tate Howard 
1. Gaat011 to be talse and trm&4ulmlt._ \ 

Specitica.tiOJ1. 21 .In that PriTate Haward. 1. Ge.non, "69th Senioe 
Squauoa. '50th Semce Group, tor the p.irpose ot obtaiDing the 
a;pproTal, al.lowauce, eJld paJ"Dmt ot a claim against th• 
United States, ·4id, ca. or a'bont 30 NoTta.ber, 19•2, at Oklahoma 
City, Olcl.alloina., :talae~ make oath or cerU:ticat• as to the 
authenUcitr ot an. atry on the payroll that he, th• aceuae4, 
was a Sergeant, 11hieh said oath or certificate and 1111t1"1. Wal· 
then kncnm. by- the said PriTate Howar4 1. Gaston to be te.lae. 

Speoiticaticm 3r Similar to Speo1:ticat1ou. 2 except that t;he ottca• 
1s alleged to haTe bee connitted 31 Deotulber 1942 at Willaton 
Salem, Borth Carolina. 

Spec1t1caUoa "' Similer to SpeciticatioJl 3 exeept ~at the ottc••. 
1s alleged to han been oonmi.Ued _31 len.uary 1943. 

Spec1t1ca.t1on 15: Similer to Speoifioation 2 except that the otta.ae 
is alleged to he.Te been oommitted 31 March 194.S, and that the 
claim was for the months ot l'e'bru.arJ' and Mueh 194.3. 

Spec1f1cat1on 6t Similar to Specit1eat1an 2 e:z:cept that th• ottau• 
is alleged to haTe been committed 51 Mq 1943 • d NashTill.e,
Tennessee. · · · 

lpecitication fs In 1ihat Private Boward:. Ge.noxi, '69th Senioe 
Squadron., SOth Semce C".roup, did, at his staUoa at Oklahoma 
City, Oklahoma, on or about 30 NoTember 19.f.2, present tor &P
proTal mid payment a elaim agaa1t the United States b7 pre
senting to H. D. IJ.oJd,, Ma.jor, J'inance Departmmti, :r1nanee 
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Ott1eer at Oklaboma. CU7, Oklahom, an otticer ot the 
United States du~ e11tborized to approve an4 pay 1n1ch olaima, 
said claim being ill the anOW1t ot about senniy-eigM dollars 
($78.00), by signillg and being paid upcm. a payroll tor 'the 
month ot November, 1942 ,· tor services alleged to han been 
rendered to the United states b:, •aid Howard 1. Gaston aa 
a Sergeant, which claim was false and fraudulent 1n that 
Howard 1. Gaston was at that time only a Pr1Tah, and en.titled 
cm.11' to Pa.J' as a Pr1.Tah, t1110UJ1ting to l'itty dollars (t~.oo), 
and lihich claim was then known by the said Howard ;r. Gaston 
to be tal.se and fraudulent. · 

Spec1t1cation 8: Similar to Speo11'1cat1on 'I except that it alleges 
the claim was presented at Wi11Ston Salem, North Carollna, on 
31 DecElllber 1943 to Major lI. D. Lloyd,. finance otticer at 
Winston Salem, North Carolina, by Signing the p~oll tor 
December 1942. · 

Specitication 9: Similar to Specification 8 except that it alleges 
the claim was presented on 31 J'an11S.r7 1943, to l4ajor c. Y. 
Hoover, finance otticer at Winston Salem, North Carolina b7 
signing the payroll tor ~anuart 1943. 

Spec1fiea"t1on 10: Similar to Spec1t'1cat1on 7 except that it alleges 
the claim was presented at a station undeterm1lled but 'be- • 
l1end to be Oklahana City, Olr-Jeboma, on 31 March i.943, b7 
signing the payroll tor March 1943. 

Spec1tieat1on 11: Similar to Speciticat1on 7 except that it alleges 
, tbe claim was presented at NashT1.lle, 'fennessee, on 31 May 

1943, to Colonel :r. L. tlmstill, tinaJice otticer at Nashville, 
Tennessee, by signing the pa;yroll tor ?lay' 194.3. 

Spec1t1cation 12: (Finding or not, guilty). 

ADDITIONAL CHARGE II: Violation ot the 93rd Article ot War. 
(J'illding ot JIOt guilty). 

Spec1ticat1ona l and 2: (J'indings ot not gnilty'}. 

The accused pleaded not guilt,- to all Charges and Specit1cat1ons. He was 
tound not guilty ot 'the Spec1tice.t1on, Charge II and Charge II; Specitiea
tion 2, Charge III; the Specification,· Charge IV and· Charge IV; Specifica- . 
tion 12, Additional Charge I; Specitications 1 aXld 2, Additional Charge II 
end A4d1tioJ1al Charge II; aDd guilty ot all other Specification• and Charges. 
He was sentenced to dishonorable discharge, total torteirues and contiJle
mait at hard labor tor :titteen (15) ,..ars. The reViewing authority appron4 
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the ac·Unce, designated the J'ederal lletormator,-, Chillicothe, Ohio, as tile 
plao• ot eo:ntiaeimm.t end forwarded the record ot trial tor acUon under 

.Ar'1cle ot '181" q. 
• . 1 . . . 

3. Tll,a_eT14enoe 1• legall.7 nttio1•" to npport th• tillclb&• ot 
e;uilt7 at the SpeoitioaUon, Cb.eee-,· I and Oha:rge I; Speo1t1oat1on l~ Charge 
III mt Charge m; Speo1t1oat10J11 l, 'I to ll, Additional Charge I o4 .1441• 
Uoaal Cb4-ge I. 'fhe only queaUoa req~ring ccm1icleraU0n 1• whether the 
H14ence 1• legally mtt1o1ent -to support the t1».cUng1 ot guilty of Speo1-
tieaUOll8 2 to 6, .A4cl1t1onal Cha'ge I, aD4 ~· Natuee._ 

.. . 
4. The eT14a.ce tor the 'proHcuUon. 1n pertinent part 1• as toll.on& 

The aeniee reeorcl ot acou.aecr (k. B) ume:r the heading •AP.POJ..NmELi'f, · 
mCYn'Icn, OR ~'l'ION, nm AIJmoRI'ff tmmsNR• oontains tll• tollowin& 
haJid•writtan ct1"f: •5s". 10.1~ s.o. ,, Bq. 7."I.V.'f. El:K". It was· 
stipulated. tilat Speoial Ord.er• Ho. 77, 4ate4 31 March 19"'2 (:Bx. 0) ; Speoial 
Order• No. 17, 4ate4 23 .Tan.U&X'J' 1942 (k. D); ·Special Order• Bo. 117, 4ate4 

" l'- liq 1948 (:Bx. :S) ; md Special 0rd•r• Bo. 177 • 4ate4. 21 1uly 1942 (:SX. J') 
(all 1uu4 by Beadquanera, J'oner J'ield, Tiewria, ~ex.as) 414 mt .oontaiA 
the :nam1 ot aooued. C~ain Ernest :s. 1Cell81, . .&1Z Oorpa, test1t1ed b7 
depoaUion (:Bx. G) that abollt 29 September to l Oewber 19"2, he wa.e Group . 
.l.djutot a%l4 PersoDD.el ott1cer ot the 7~th Seni~e G:roup Air Semo• ~on:c,8Jl4, 
J'oater J'iel.4, · Tictotia, 1'exaa ·"llJJd' ·as 8120h in charp or 1erT1c• reoorda ot 
al.1ate4 persoDD.el.· Captaia Kelle7 lcnn accused as a member ot that organiza':" 
Uon about 1;he t1ma accuaed wa.e transferred t:roa. u. He did not make or · 
8llthor1ze the entry 1n th• aerTioe record ot accused COlloeraiJ:lg h1a pl'OJIIOtion 
to 1ergeant an.4 had 110 knowle~• ot 01' av.ch pro:mouon. .J.rq &11eh promotion 
a>uld haT• be• :made 'b7 Headquarters 75th Semo• Group, whioh was indepentat 
ot the "ba.e.-. 08l)tein J'reder1_ck JL Sorena:m, Air Corps, test1tie4 by 
depositiOll (~. B) • tho he waa ass1.p.e4 as conmancllng ott1oar ot the 344th 
Semo• Squa4:ron, 32llt Semce G?Oull, 7 l\Tonmber 1942, at which t1JD1 accued, 
a 1111mber ot the organization, wa,1 cm clehehed aanice in WoodWerd, Oklebmaa. 
Captain SorenSOD Wllllt to Woodward to PBJ' accuaed and the only thing that 
Cepta1n Sorenson could recall ot the 1111Ht1ng was that accused complai.Jle4. at 
beiJlg mistl'eated b7 the 4oot0l'e· Oeptain. SoreD801l aenr saw any order promo~ 
1Jt.g acound to sergeant. "Wh8ll Ja.e came to u, he was carriet :iJl th• grate of 

sergeant on his aerTiee record••. Captain Soreaaon did not know bow or when 
th• entl'J' wa1 ma4• 1D. the semc• recor4 ot ,accused (R. 18-21). 

.. Major 'fill18Jll McCro, .&.1r Corpa, Inspector General• 1 Department, 
testified b7 depos1Uon (Ex. I) that he 1nteniewe4 accused about l .T~ 19'3. 

•Accuaed •ac!miUe4• the •d1screpan01 1D. the alleged orders promoting 111m Bll4 
.the plainly ert4ent torsel"J'· ot the initial• ot his conmendina ottieer" 1 but · 
denied he waa guilty. Accuaed •admitted that it wu :remarkable that he 
should be Jumped troa the gre.de,ot 'Rck pr1Tat• to sergeant• aD4 that •there 

-,raa no just1t1oe.t1on ot the group mak1ag him .a aergect atter ae had bee 
trauterre4~. .&.ccuaed •a4mitte4• han.ng 4l'a,m, the pe.7 ot a sergeant ai:noe 
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1 October 1942. J'irst Lieutenant J'ohn .A. Butler, Air Corps, teaUtied by
depos1Uon (be P) that. h9 had known acc\lHd e1nce 5 March 194.3 when accused 
Joined the SOth Sernce Group, ot llucb. he was at the 'ii.me CODll18nd1ng otti
cer, an4 'that accused brought With lUm his O'UID. .sernce record ahowing his 
grade d sergeant (R. 21, 24). . ._ 

J'irri Lieutenant Enos o. Throop, Air Cqrpa, tesUtied by- depoai
ticm (IL QJ he had lcD.on accuaed tor tin month• aid that in J'une 194.3, 
a.ciouHd was a iumber ot the 469th Sernce Squadron ot which Lieutenant Throop 
waa oomancU ng otticer. He had obsel"T9d the hm4wr1ting ot accuaed, saw him. 
•~ the l)87?'0ll and. nightly' passes, and that he -.oul4 say" that the entl'J' 
1a the eerTice record ot aceused promoting him to .sergeant Wd in the hand
writiilg ot acowaed. Lieutenant Throop 14ctit1ed the handwrit111g on a 

'·•Change ot .Address• card (attached to Ex. Q marked lb:• ..i) as that ot accuaed. 
Re had personally paid accused sergeant, 1 pay around 1 1\lly 194.3 tor the hne 
p911"oll. Second Lieu.tenant Morris c. Ie.ine, .l1r Corps, teaUtied by 

. deposition (Ex. R) that he had been adjut,s,.t ot the 469th Senice Squadron, 
had kn011J1 accused since March 1943, had seen the handwriting ot accused and 
that the entry 1n question in the sernce record ot accused •appears• to be 
in the handwriting ot aocuaed., Secom Lieutenant Robert Jl:. Sitton, .Ail' 
Corps, adjutent ot the 469th Service Squadron, testified b7 deposition (k. S), 
that he had obsernd the hendwriting ot accused on 11UD1Broua occasions ad · 
that it was hi• •1>e11et" that the eniry 1:a quest1011 in the sernce record 
of accused was the handwriting of accueed. J'irst Sergeant Clittord o. rrye, 
'69th Sernce Squadron, tesUtied b:y deposition (EL T) that ha had ob-
saned the handwriting ot accused on the service record end on his return 
address on mail end that the entry in question 1n. the sernce record ot ae
cu.sed was in the handwriting of accused. Captain Theodore J'. Hines, 469th 
Sel'Tice Squadron, testified by deposition ( Ex. U) that he interviewed accused 
on 14 September 1943, warned him •ot hie rights as required under the 70th and 
24th ArticlH of War" 51d had him write, •Sgt. 10-1-"2 SO 7'1 HQ. l' Y V 'l' E E Jt 
EE X" on a piece of paper (attached to Exhibit "U", marked lb:hibit •c"). 
Captain Hines had comparei,_ this wr:lUng w1 th the similar entry in the ael'Tiee 
record ot accused end 1D his opinion the •to:rmation ot the letters looks 
almost 14an.tical• (R. 24-26). 

It was sti~ated that accused sigJ1ed the payroll and reoeind the 
pay- ot a Hrgeant •as indioated in the Speciticati®S 2 through 11, Addi
tional Charge I• except that the place ot signing the :payroll and the place 
ot pqment reterred to in Specit1cat1on 5 was Orlando, J'lorida, rather than 
Oklahoma City ( R. 27) • . 

,, 
5. AoC11Sed testified that he was transferred trom !'oater J'ield to 

Okl.alloma City the tirst part ot October 8lld on the 4ay ot hi.a arrival d the 
latter station, he was placed on detached service at Woodward, Oklahoma.. 
Between 20 end 23 Nonmber 19"2 the first sergea11t and the acting t1rst; 
sergeant told h1Jll be nad been promoted to sergeant ancl the7 laad seen the erde.r . 

, 
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"baok at the hea4quarter1• d Oklahoma City. 1fh8l1 CephJJa Sorea801l ,_. to-
1food1'81"t accused aaked h1lll about the ma.Her an4 he told accuaet :he waa oar
:rie4 on the roll.I aa Hrgeat a.4 1:bould •go ahed ad. •i&a 'the paJTOll•. 
ll'ha Captaia Bo:rensoa :retu:rae4 to Wood.ware\ 111th the payroll, on pay 4q, he 
told aoouaed h• had oheoked into the matter, had talke4 to the tir1t 
aergeat, and· that the tirn Hrgeant ha4 aa1c1. he ha4 ••en a oop7 ot the 
order promoUq aen1ed to aergeGt. .locuH4 denied he had made aB1' U.tl'J' 
in hie ..n1oe record an4 1tate4 that hiB 1en1ee :record ha4 aeftl" \e• 
1n lli• paraonal poeNHion. Whether the atrr wa.1 tale• cd tra4v.lent or 
not aocuae4 ooul.4 mt 197 as be ha4 no meoa ot lcnowiJlg. W• wu what he 
ha4 tol4 Uaj or JrtcCraw. B• ha4 a1gne4 the payrolls on tu dates allep4 111. 
the SpecitioaUou, drew sergeant's pq ad he ~apt he •a• entitled to 
U (R. 28-37) • . i 

011 oroes--exam1nat1on an4 exsnination. b7 the court accuset testi
fied he tll~t the WUalJ "XElt" retet'Hd to Captain ltell•1, AAJuhnt or 
Personnel Otticer ot the orgw.zaUon 1D. Tua.a, end he aasu11»d Capta1:a. 
ltell.aT made the entry althoagh he had no perllOD.al knawledge ot it. lie 
had been told that until 1'une 1943 a nonoonmis11one4 ottioer reoeiTed a 
warrant 'llpon promtion. Accuaecl had asked the first 1ergeant tor a warren\ 
or order bat hi said there was aily one oop7 ot the order in. the ott1ce aa4 
11; had to remain there tor a record. He thought he was transferred ~l"Olll · 
Texas to Oklahoma· in the grade ot pr1Tat• (R. 4.2-59). 

6. fh• eTiden.ce ahowa that accused waa a member ot Hea.dcpiartera 8D4 
Headquariera Squadron, '15th Senice Group, J'oster J'iel4, Texas, 8114 that 1a the 
t1r1t part ot Ootober 1942 he was transferred to Oklahoma Ci~, Olcl.ahom!t. 
lleN ha was assigned to the 344th Semoe Squa4ron, 321st Senice Group. _ 

. When he waa transferred to the 344th Serrtoe Squdron his 1eniee :record 
ehond hi.a to be ot the grade ot aergeant. Tu entry 1D. the sc-Tioe reoor4 
under the headillg referring to promotions :read: •Sgt. lO·l-4.2 s.o. '17 liq. 
l!'.:t.V.'l'.EKK". Special Orders No. n, Headquarters, J'ostar Yie.14, Tiotoria, 
Texas, coatainecl DO retarece to accuaed nor did Special Orders 17, 117 or 
17'1 ot th.at headquarters. Oa,ptaill Ernest x. Kelle,-, Group .AdJatct an4 
Personnel otticer ot the '15th Senice Group about the Ume aocuaed ... 
trcaterrecl 414 not mak9 thia u.trr end lla.4 no lr::nowleqe ot e:srr auoh pre
:motioa. It was shown 'that sul>aequqtl.7, 1D. 1943, 1l'h8D. acoue4. Joined the 
50th Senice Group, he had h1a aantoe :record in h11 poeses11cm. Senl"al 
otticera and noncomusaioned ottieer• tailiar W1th ,u han4wr1tiDg ot ao
ouaed testitiecl that 1n their op1n10A the ent1'J' in the •em•• reoo1"4 waa 
in the handwriting ot accused. !'he court had before it tor •OD1Ra:rison. With 
the ent17 1n the aernce record ot accused, ·t-.:, proTed apecimcs ot hi• 
h8Jldwr1-Ung, one ot 11h1ch e011111ted ot the 1dent1oal words appeariag 1a the 
.aenice record. It was Stil'\llated that i.cou.aecl had a1gae4 the payroll u4 
receind the pay ot a nrgeant as alleged 1a the SpecUioaUou e:coept tkat. 
as to. Specitieuion 5 the place ot pQJIISAt was_ Orlando, J'lorida, rather 

http:eTiden.ce
http:perllOD.al
http:ltell.aT


•(217) 

than Oklahoma City. Accused denied making the entry in his service record 
or ar:zy- lmowledge of it except that about 20 to 23 November 1942, .while on 
detached service at ·wooctward, Cklahoma, his organization being at ()klahana 
City, he was told by the first sergeant be had been promoted, that a copy 
of the order was at headquarters in Oklahana C1t7, and thereafter he had · 
signed the payroll.a ani received pa,- as a sergeant. 

The evidence is sufficient to shCJII' that accused forged an entry 
on his service record purporting to promote himself to -sergeant and there
after signed the payroll and received the pay of a sergeant, on the dates 
alleged in the Specifications. B,- signing the payroll under these circum
stances accused was guilt,- on each occasion of present.ing a false claim 
against the Government, and Specifications 7 to 11, Additional Charge I, 
alleging this offense, have accordingly been sustained. However, accused 
is alleged in Specifications 2 to 6, Additional Charge I, to have, !or the 
purpose of obtaining approval, allowance and payment of a claim against the 
United States, falsely made an •oath or certif'icate" as to the authenticity 
of an ent.ry on the payroll that he 11as a sergeant, knowing the oath or cer
tificate to be false. 

Copies of the payrolls signed b,- accused were not offered in evi
dence nor is there any evidence in the record of their con.tents. The Board 
may, however, take 'notice of the· ~oll form (W.D. No. 366a-December 9, 
1933) in use at.the time in question and prepared under the provisions o! 
Army Regulations 34.$-155'. The form discloses that the enlisted man signs : 
the payroll opposite his name and grade in a column with this ~adinga 

We hereby acknOW"ledge receipt of the amounts in column 
· "Balance paid" set opposite our J;"espective names, IN CASH, and 
in case of payment of quarters allowances we certify that we 
actually occupied quarters at the addresses shown duril'ig the 
period for lVhich allOlfed. 

It will be seen that· in signing the payroll the enlisted man makes no oath 
or certificate except that in re£erence to quarters. In the absence of any 
evidence to show that accused made an oath or certificate to the. authen
ticity of the pa.yroll entry that he was a sergeant, Specifications 2 to 6, 
Additional Charge I, are not sustained. . ', · 

7. It becomes necessary to determine the maximum limit of punishment 
applicable to t,he o£fenaes of which accused was found guilty and as to which 
the Board or Review has held the record of trial legally suf!icient. 

, A• In Specifications 7-11, Additional Charge I, it is alleged, 
in each instance, that accused did •present for approval and paymentn a claim 
against the United States in the amcnnt of i78 for services alleged to ·have · 
been rendered as a sergeant, , "which claim was. false and fraudulent in that• 
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he was· at the time •only a Private, and entitled only- to pq as a Pr.bate, 
amount.ing to fitty _dollars {$,0.00J, ani which claim was then known" b7 him 
•to be false am fraudulent;•. The :prescribed limit of confinement is one 
year, lilen the •amowt. involved is i50 or leas! and more than $20-J and fin 

· years, when the •am.aunt involved is moN than :t.$0• (MCM, 1928, par. l~!:_) • 
Although it is alleged that a~~sed presented a claim for $78, yet ths 
offense charged is limited by' further ianguage to an amount involved ot $28., 

·because it 1s set out that. the claim was false and fraudulent_ •in that• ac
cuaed -ns entitled "only-" to $50 as a private. 

Section 279, Title 28, United States Code, has been considered. 
How-ever, it is the opinion of the Board that, 1n view of the ll'Cll"ding of the_ 
Specitications involved, it is unnecessary- to decide whether that section 
has the effect of forfeiting the pa:, ot _accused as a private. The of'f'~e 
with llhich he was charged included in terms the condition that he was en
titled to $,o. It therefore follOW"s that the m.ax1mUll lim1t of ccnfinement · 
for each ~ these Specitications is cne ,-ear. · 

b. The offense- charged in Specification· 1, Charge. III, that of . 
wrongful~ wearing sergeant; 1s chevrons (without other elanents), 1a not 

• listed in the Table of' Maximum Punishments, nor is it included in or closel,y 
related to &111' ortense there listed. Therefore, it remains punishable as · 
a'\lthorized by' statute or b7 the custom of the service (MOM, 1928, ·par. 104c). 
The federal statute .most nearly applicable (18 u.s.c. 76a and b) prescribes. 
a punishment not exceeding a tine of $250 11.nd confinement for six months 
for the unauthorized manufact;~re, sale or possession of' any badge, 
identification card, or other inaignia prescribed by the head of &I\Y depart
ment ot the United States tar use b7 l.rJ1' orticer or subordinate thereat. 
The term •insignia" includes "chevrons• or oliher distinctive devices worn · 
on the uniform to show rank (TM 20-205). Based on the mentioned statute, 
A.rrq Regulations provide that the unauthorized wearing of 8.n1". insignia pre
scribed by- the War Depart.ment is prohibited, and that 8IJ'J' person violating 
this provision is subject to punishment not exceeding a fine of' J2SO and 
confinement for six mooths (par•. 12, AR 600-90, 24 February- 1944). The 
sa:as provision was in effect at tQe date of the offense committed by' ac
cuaed. Authorized War Department regulations have the force of' lalf' 
(Standard .Qf!. Co. v. ~., 316 u.s. 481). ·such regulations have the force 
of law within their proper scope., not beyond itJ thq are law to the Arm.y
and those whom they cai~em, and so !ar are binding and conclusive (par.
l,!{l), AR 1-15, 12 December 1927). 

· The Board or Review is of the opinion that -the lhitation of' 
punishmellt prescribed by' Amy Regulations f'or the offense of which accused 
was found guilty- under th1 s Specificaticn constitutes a legal maximum., 
inasmuch as th~ regal.ation ha_s the- same ettect as a statute 'so tar as theADU is concerned. · ' 
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c. The maximum limit applicable to tha Specification, Charge I, 
is three months, and to Specification l, Additional Charge I., f:1.ve years • 

.Accor~., the limit of punishment applicable to accused is 
dishonorable discharge, total -fortei tures and confinement at hard labor 
for ten years am nine mortt.hs. _ . 

8. Canfinemant in a penitentiar,y,.is authorized by the 42nd .Article ot _ 
War for the offense of forger,y (Spec. 1, Add. Chg.I), recognized as an 
offense of a civil nature ani so punishable bY. penitentiary confinement for 
more than one year by Section 22-1401, District of Columbia Code. Since the 
aut.hcrized confinement adjudged is 1n··excess of ten years, -a penitentiary
should have been designated as the place of coofinement instead of a 
Federal reformatory. . - · 

9._ ihe accused is 29 years of age. 'lhe Charge Sheet shows that he 
enlisted on ij J.pril 1942. 

10. Fo:r the reasons stated the Board of Revi8'1f bolds the record of trial 
legally insufficient to support the findings of guilty of Specifications
2-6, Additional Charge I, _legally sufficient to support the findings of 
gullty· of all other Specifications and Charges, and legally sufficient to .. 
support; cnl.J" so much -of the sentence as. involves dishonorable discharge, . 
total forfeitures an:i confinement at hard labor for ten years and nine months. 

,k,A);,~ ,~• Advocate. 
_) .·' ·. / 

~_-x-_:_..__, ---~-~-- __, Judg_e .Advocate.-rc-~c._/__ __ _-__-,_/ 

-~J#..,..,.,.,,.#6_;;._~_.i_~....;;---.,Judge Advocate. 
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1st Ind. 

War Department, .J.A.G.o., - To the Commanding Officer.,3 0 MAY lS44 
Camp ~ampbell, Kentucky-•. 

,i 

1. . In the case of Private H_oward J. Gast on (15076788)., 1580th Service 
Unit, Camp Campbell, Kentucky., I concur in the foregoing holding of the 
Boa.rd of Review and for the reasons'therein stated recommend that the 
findings of guilty of Specifications 2-6, Additional Charge I, .be dis
approved and that.only so much of the sentence as involves disponorable dis
charge, total forfeitures and confinement at hard labor fort~ years and 
rti.ne months be approved. Thereupon, under the provisions of Article of 
War 5o½ and Executive Order 9363 dated July 23., 1943, 70'~ wi.1,1 have au- . 
thority to order the execution of the sentence. · · 

2. A penitentiary- rather than a Federal reformatory should be desig
nated as the place of confinement., unless·you should see fit to reduce the 
period of confinement to ten years. . . . · · · . · 

3. When copies· of the published order in this case are forwarded to 
this office they should be accanpanied by the foregoing holding and this 
!ndorsement. For· convenience of refer.ence and to facilitate attaching . 
copie.1 of the published order to the record in this case., please place the 
file number of the record in brackets at the end of the published order., as 
follona · · 

(CM 251348). 

, 
ocate General 

-~-4J',Q!'Y Justice Matters. 

l Incl. 
Record of trial. 
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4: MAY 1944 

UNITED STATES ) THIRD AIR FORCE 
) 

v. ) Trial by G.C.M., convened at 
Hunter Field, Georgia, 14, 21 

Second Lieutenant JAMES K. ) January· 1944. Dismissal. 
BLA.HTOH, JR. (0-667922), ) 
Air Corps. ) 

~ 

OPI1'l""ION of the BOA.RD OF R.l!.""VIE."if 
LYON, HILL and ANDREWS, Judge Advocates. 

1. The record of tri~l in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to '.!he Judge Advocate General. 

2. Accus&d was tried upon the following Charge and Specifications 1· 

CEARGE1 Violation of the-95th Article of liar. 

Specification 11 In that Jam.es K. Blanton, Jr., ·2nd Lieutenant,
Air Corps, attached unassigned to Staging Project Detachment, 
Hunter Field, Georgia, Wal:i, while in uniform, at Savannah, 
Georgia, on or'about 6 Deoembe~ 1943, in a public place, to 
wit, a common carrier street bus of .the Sa.'1&.Ililah Power and 
Electric ·company, drunk and diso~derly. 

Specification 21 In that James K. Blanton, Jr., 2nd Lieutenant, 
Air Corps, attached unassigned to Staging Project, Detach_
ment, Hunter Field, Georgia, did, at Savannah, Georgia, on. 
or about 6 December 1943, in a public.place, to wit, a 
common carrier street bus of the Sava.nn.a.h Power and Electric 
Company, ,conduct himself in an obscene, indecent and disorderly 
manner with a female. 

He pleaded not guilty to and was found guilty of the· Specifications and 
Charge. There was no eyidence of any previous conviction. He was sen
tenced _llto be dismissed from the service subject to the approval of the 
reviewing authority". The reviewing authority approved the sentence and 
fonvarded the recor~ of trial for.action under Article of War 48. 
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3. Swmna.ry of the evidence. 

Antonias G. Tsongranis,· the proprietor of a wine shop aat 39th .and 
Waters Ave.•, testified tha.t aii about 11130 p.m., on or about 6 Deoember 
(apparently .in 1943 ), aocused entered the shop with a colored woman, who 

was •a sort of mulatto• (R. 8-10). Witness knew the woman, as she ha.d 
worked in the shop on occasion; sweeping and mopping (R. ~,10,37). Ac
oused and the woman bought a bottle of wine, prooured two' glasses from 
witness, and at witness' request went into the room reserved for colored 
people (R. 8-10). At the time·of their arrival, both were dru:iuc, but 
throughout their stay in the shop, they gav,,no trouble end conducted 
themselves in an orderly manner (R. 9,36,37). Speaking of aooused, 
witnu,; testified that he was •not real drunk but maybe half drunk,• (R. 36). 
The couple'1remained in the shop until shortly· before olosing time~ which· 
was at midnight (R. .36) .-

Mr. M.W.W. Bramlitt, a. bus, operator for the Savannah Powe.r and 
Electrio Company, testj.fied t~at on or about 6 Deoember h• was driving 
one o·f the oompany's busses. The bus had eeating accommodations for 
23 people. All the seats ran orosswise except that in the front there 
were two seats· running parallel with the bus, holding two persons each 

. (R.11,13). At about· llt30 p.m., the bus stopped at 36th Street and Waters 
Avenue. A c9lored soldier and colored oivilian boarded the bu.s. Accused 
and a. colored girl "who was not very dark" also entered the bus_. There 
were noother.passengers ~on the bus at that time. The girl told a.ocusod 
to get her a 'transfer. Accused threw a fifty-cent piece into the fare 
box. Witness told him tha.t it would not fit.· Witness gave accused two 
dimes, a nickel, and £our tokens in change, and accused tried to put ail 
of it into the box, and asked whether it was enough. Witness said it was 

·too much, gave accused two transfers, and told liim to sit down. There-
. upon, accused went back to where the girl was sitting. On the way back, 

he stumbled into a seat twice, J:>ut·witness testified to ·having seen 
people who were not drUilk do the same thing. Witness could see what 
occurred behind him by reason of a rear ,view, adjustable mirror (R. 11,13, 
37,38). . 

. The seat occupied by accused and the girl was direotly in back of t~e 
r~ar exit door on the right -hand s~de of the bus, in a section reserved 
f'or colored people. -There was •a fairly wide space• in front of.the seat. 
When acoused arrive4 at the seat, where tly, girl already was sitting,- he 
sat down beside her_,, pulled off his cap, and threw it into the aisle (R. 
12-14). Then he put his arms around her and statted hugging and kissing 
her. This continued all the way to Henry Street, where the bus picked 
up a white soldier ~nd his wife and a white 9ivj,lian (R. _12,13). 

The soldier and his wife, each of whom testified, were Private and 
Mrs. Joan Klima (R. 24,25,26,30). He was a member of the 312th Airdrome 
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Squadron, Hunter Field, Georgia (R. 29). They sat directly behind the· 
driver, in the ·seat running parallel with the bus (R. 24,26,30). They 
saw accused sitting with the colored girl,· whom "Klima described as "a 
light complected negro" (R. 24,25,26,30,31,35). :Mrs. Klillla testified 
that accused kept kissing the colored girl,on her neck and ears (R.· 24, 
25). Klima corroborated this and added that when the girl faced accused, 
he would kiss her mo.uth (R. 30,34). He had his right ann around the girl 1s 
shoulders and was leaning over agalns;t her (R. 25,30). She seemed to be 
enjoying the hugging and kissing (R. 34). 

Both Private and :Mrs. Klillla saw accused put his left hand under the 
girl's dress and feel up her left .leg (R. 24,25,27,29,30,31). Mrs. Klima 
testified that 'accused "was going up her leg11 (referring of course to the 
colored_ girl's leg) and that he was "starting to get fresh with her" 
(R. 27). He repeated this conduct du_ring the whole trip (R. 28,29,30,,31). 
Klima testified that accused "played about the middle of her leg" (R.30 }. 
The girl's dress was "up above her knees 11. ·,fuen she 's·aw Private· and ,Hrs. 
Klima looking at her, she pulled her dress down and crossed her legs, 
and when she thought they were not looking, she opened them again (R. 35). 
Mrs. Kli~ was so shocked and upset that she cried (R.,l24,25,28,32,33). 

At "Oglethorpe and East Broad", the b\l.S picked_;up two white girls. , 
They sat. opposite Mrs. Klima, noticed and talked about the: conduct of· 
accused and .the colored girl, and appeared to be, 11shocked" (R. 12,25,27,38), 
11rs. Klima complained to. Bramlitt, the bus driver, who'looked'in the rear 
view mirror and saw that accused had his hand up under the girl's dress 
(R.12,13,14,31,37,38). Bramlitt then drove to a point across the street 
from police headquarters and· hailed a policeman (R. 12,24,38 ). Klima 
testified that when the bus stopped near the police station, accused 

: "stopped except for kissing her", but continued the kissing even after ' 
the arrival of the police on the bus (R. 32 )._ 

About ten minutes elapsed between the time when accused and the 
colored girl boarded the bus and the time of its arrival near the polioe 
station (.R. 12,31 ). Bramlitt "could not say" whether accused and the 
girl were drunk (R. 37). He did not hear any boisterous' or loud talking, 
11 or anything of that nature" (R. 38). · ' 

. Three members of the Savannah police force, respondin~ to Bramlitt•s 
swranons, saw accused and the colored woman sitting in the bus. All three 
testified that he had his arm.a.round the back of the seat and that his. 
hand was on her should&r (R~ 15,17,18,22 ). · He was not otherwise dis-

. orderly and not boisterous (R. 15). Officer John P. Cone described the 
girl as of a "sort of ginger cake color" (R. 18), vrhioh he de.fined!as a 
"sort of a bright copper color" (R. 40). Officer G.C. Key testified 
that the woman was drunk (R. 22,23), and each.of the three officers • 
testified that accused was drunk. Key stated that accused ''was real 
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drunk and did not kn~ wha.t he wa.s doing" (R. 21,22 ) •. Offic!r C. 9• Floyd 
testified that accused ._.as very much under the .ini'luenoe of whiskey, to 
the extent he did not know what he ns doing" (R.15). .A.t one point in 
his testimony, Cone stated that accused was drunk (R. 39,40), and at 
another point tlJa,t he 'W&.S "pretty well drunlc11 

,. (R. 18). Cone.smelled "some 
kind of intoxicant• on accused's breath~ and.sa1r a bottle in which there 
remained about a half pint·otwine (R. 40). Inferentially, the bottle 
was i':il accused's. possession. · 

Accused and 'the girl were placed under arrest, removed from the bus, 
a.nd taken to the police station (R. 15-17,21). When taken from the bus~ 

· accused asked what the trouble was, but made no resistance (R.15,18 ). 
Cone t·ook him 11by the shoulder and took him out" (R. 18 ). Between the 
bus and the police station, a distance of about.70 feet, accused staggered 
(R. 16,18,39). At the qoor of the police st9:tion, accused hesitated and 

. said he didn't think he was 11 going in there•. bever, he was not dis
orderly. The officers took him by the a.rm and "sort ot pushed him on 
intt (R. 15,16,18 ). · . . 

It was stipulated between the prosecution and defense that accused 
was given en alcoholic blood content test, which.revealed •three point 
z~ro milligrams per hundred co's 'of bl'ood"•. The stipulation further 
st;ated that such a. bl'ood content would be. 11indicative of drWllfenness 11 ' 

to the average pers·on, but that ..the test cannot be considered as conclu
sive evid.ence of drunkenness, siri:oe •one man having this much in his blood 
would be. drunk.while anothe:l' man wo.uld not• (R:40)~ . 

. The, .record shows that during the trial the court left the C?urtroom -
and went to 'View the bus for the· purpose of re-enacting the soene a.nd 
substantiating the tes~imony.of the witnesses (R. 35). 

. . . . ' . - ·. . ·-:--

·. Capta.in Julian R. Abernathy, Staging Project Detachment, Hunter Field, 
Georgia, testified for the defense. In substance his testimony was as 
follows I He was the Officer-in-Cha.r6e of the Flight Test Section. About 
four,· weeks before ·the· trial•· and after 6 December, accused ·was sent over 
to that section for duty. While there, a.caused has flown with a number of 
officers. including witness, and they' "have not had ca.use for any o~mplaint•. 
Accused is a likeable chap, who always .has done what he was asked to do 
a.nd whose conduct while in the section has been that of a. gentleman. Wit
nesa has not been out with ·accused socially. and ~heir contact has been 
•merely on the line•. Witness did not know accused. before ht-s detail to , 
the section. Witness intends to request that accused" be assigned per- ' 
manently to the section (R. 46,47). · 

Second Lieutel'lAllt John E.. Lawyer,· Flight Test Section. Hunter Field. 
Georgia, a witness for the defense. testified in substance as fol+ows a 
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He has known accused at the Fligit Test Section for about n month. Host 
of their association has been "on the line 11 

• al though wi tp.ess has talked 
and played cards with accused, He has not been out socially with ac
cused. Cn one occasion witness allowed accused to fly his plane, a.nd 
accused "proved to be a good flyer". In the opinion of witness, accused 
is "a good boy and a regular fellow" and vritness has not seen any conduct 
on the part of accused which would be "unbecomins a gentleman• (R. 48,49). 

With the consent of the prosecut>on, the defense counsel introduced 
in evidence a signed statement made by Second Lieutenant E. C. Jones, Jr., 
Air Corps. In substance the statement is as follows.: He has known accused 
for a period commencing four months prior to 3 January 1944, during which 
period he served as accused's co-pilot in a B-26 Group, training at Barksdale 
Field. He has "never co~ in contact with anyone of finer character, more 
possessing traits of a gentleman, superior to those of" accused. In'addi
tion, accused "was energetic, possessed the qualifications of a leader 
and was untiring in his efforts of perfecting a perfect crew to engage in 
combat overseas•. Ee has never known accused "to do anything out of line 
or to conduct himself other than as a gentleman". All the men of the 
group will substantiate "each and every statement herein", and all realize 
that accused '.s qualifications "would be of a considerable asset to crews 
and units bversee.s" (~. 50). c 

. His rights having been explained to him, accused elected to remain 
silent (:R. 51) .-.,_:. · . 

4. The undisputed evidence shows that at the plaoe and time alleged, 
accused was drunk, and was ~_ugging, kissing, and •reeling up• the leg of 
a girl on a public bus, in:\(the view of ~evera.l passengers and of the bus 
driver. Although no witness testified directly that accused was in uniform, 
~he evidence justifies an inference that he was; indeed. no other inference 
would be reasonable in the light of the testimony. In the opinion of th~ 
Board of Review, his conduct wa.s unbecoming an offioer and a gentleman and 
violated Article of War 95. · 

5. Some matters of procedure require comment. 

a. After the.arraignment of accused, the prosecution asked for a 
continua.nee for one w~ek in .order to secure certain civilian witnesses. 
Counsel for the accused objected to the continuance upon the ground that 
witnesses who could testify for the defense might not be present at that 
time. The court granted the motion (R. 4,5). In the opinion of the Board 
of Review the court's action was proper. Whether a continuance shall be 
granted is a matter for the court's discretion, and unl~ss there has been 
an abuse of discretion and substantial prejudice to the accused, the action 
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of the court'should not be disturbed. In the present oase the court 
acted upon bood grounds. If there was danger that defense witnesses 
then present at the base mi['.;ht be transferred, the defense counsel 
could have had·their depositions taken, and, if necessary, he could have 
obtained a further continuance in order to procure depositions from dis
tant witnesses (A.\Y, 25). When the court convened after the continuance, 
he appE:ar0d ready to proceed with the case. No prejudicial injury to 
the accused is disclosed, 

b, The defense moved to strike out Specification 2 in that it was 
"rr~rely cumulative• ·e.na. "fully covered by Specification lu (R. 6). The 
motion was overruled (R.7), In the opinion of the Board of Review, the 
court's ruling did not constitute error, It is true that, in general, 
one transaction should not be made the basis for an unreasonable multi
plication of charges (l~CM, 1928, p. 17), But the 1928 ~ua.l does not 
attempt to explain the legal consequences of duplicitous charging. How
ever, resort to the 1921 1anual makes it clear that where the same a.ct 
in its different aspects is charged as oonstituting two or more offe~ es, 
it is not error for the court to find the accused guilty of all the spec
ifications, but ptmishm.ent may be impose·d with reference to the act in 
its most important aspect only (MCM, 1921, par. 66). This linrl.ta.tion on 
punishment is carried into the· 1928 Manual (MCM, 1928, par. 80a.), In the 
present oa.~e, dismissal was mandat'ory for either offense.· -

c. At the conclusion of the prosecution's case, tho defense filed a. 
"motion to dismiss". The motion was base~ upon two grounds a first, in
sufficiency of evidence; secondly, that,at the time of the.investigation 
of the charges, accused did not have an opportunity to cross-exe.r.i.ine any 
of the witnesses (R. 40), lro comment is necessary with reference to the 
first ground, 1fith reference to the second ground, 'the investigating 
officer. First Lieutenant John T, CollillB, Guard Section, ~ter Field 
Base Detachment, Third Air Force Staging-\Ving, Hunter Field. Georgia., 
was sworn as a. witness. He testified that all statements of the wit
nesses were shown to.accused and that accused on several occasions was 
asked whether he-wanted to examine any of the witnesses, of which oppor
tunity he did not avail himself. Lieutenant Collins testified further that 
when he interviewed the various ,vitnesses, accused was not present, -and 
that he did not offer accused an opportunity to accompany him upon his 
investigatory trips (R. 43). The court denied the motion (R. 43). Despite 
the abse~ce of accused from the interviews, the testimony of Lieutenant 
Collins discloses that Article of War 70 a;nd para.graph 35a. of the Manual 
for Courts-l;artia.l were substantially complied w;,. th (CH 238138, Brewster). 
The court's action, therefore, was correct. 

d. As noted, the co~t sentenced accused "to be dismissed from the 
service subject to the approval of the reviewing authority" (R. 57). This 
sentence is incorre.ot .in form. but its meaning is so obvious that there 

- 6 -

http:incorre.ot


{227) 

appears to be no necessity to return the record for correction. 

6. Attached to the reco!'_d of trial is a recommendation for olemenoy 
signed by eight of the nine members of the· oourt. In this document, atten
tion is called to the previous good reoord of accused and the cost to the 
Governn,nt of having trained him as a combat pilot. The document recom
mends suspension of the dismissal a.t'.d the imposition of the maximum. 
"fine"_permissible, restriction to~ limits of the base for.the maximum 
time permissible, and denial of the right to promotion for th4t,maximum 
til'DB per~~ssible. The trial judge advocate joined in the recbllllllendation. 

}.~jor William A. Wai-d., Jr., Air Corps, special defense oounsel., 
filed a request that a.coused be released ..and ordered to combat duty. 
The letter stressed the flying abilitzand previous good character of 
accus.ed. It is attached to the record. A plea for clemency filed by · 
accused is also attached to the record. 

7. War Department records show that accused is 23 years old. He 
graduated from high school and·attended college for 6 months. He served 
as an aviation cadet from 28 March 1942 until 13 December 19¼2., a.t whioh 
time he was appointed a second lieutenant., Air Corps Reserve., and im-, 
mediately entered upon active duty. 

.. -. , 

8. The court ,vas legally constituted and had jurisdiction of the 
'person and of the subject matter.· No errors injuriously a.ffeoting tm 

"-subs.tantial rights of accused were committed during the trial.' In the 
opinion of the Board of Review the reoord of trial is legally sufficient 
to support the findings and sentence and to warrant confirmation of the 
sentence. Dismissal is ~r.andatory llllder Article of War 96.. 

Judge Advocate-. 

Judge Advo_!Jate. · 

Judge .Advooa.te. 
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1st Ind. 

i'/ar Department., J.A.G.O • ., 9 _MAY 1944 - To the Secretar:, of war. 

l. Herewith transmitted for the· action of the Fresident are 
the record.of trial and the opinion·of.the Board of Review in the 
case of second Ueutenant James K. 13lanton, Jr. (0-667922)., Air 
Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is le~ally sufficient to support the findings and 
sentence and to warrant confirmation of the sentence. Accused is 
a trained bomber pilot., 2.3 years old., and of previous gpod char
acter. According to the defense counsel., accused•s misconduct oc
curred on the eve of his departure for overseas. The trial judge 
advocate., "special" defense counsel., and eight of the nine members 
of the court joined in recommending clemency. ilthough the conduct 
of accused was deplorable., I believe that he may be of further value· 
to the ·service as an officer and that under the circumstances a sus
pension of. the ··sentence will satisfy the demands of justice.· I the.re
fore recommend that the ·sentence to dismissal be con.firmed but that 
the execution thereof be suspended during good bshavior• 

.3. Consideration has.been given to a letter dated 18 Uarch 1944 
from 1µ-s. Mayr~ Blanton., accused•s mother., tQ the President. The letter 
accompanies 1the record. · 

4. Inclosed are~ draft of a letter for your signature, trans
mitting the record to.the President for his action., and a fonn of 
Executive action designed to carry into effect the recommendation 
hereinabove made., should such action me,t with ~pproval. 

~-~-~ 
Izyron c. era.mer., 
uajor General., 

Th• Judi;e Advocate General. 

4 !ncls. 
· · 1-Record of trial. 

2-Dft. ltr. sig. of S/w • 
.3-Form of action. 

. ·,~· .... ·.
4-Letter fron i:rs. Blanton 

dated 18 1:arch 1944. 
I 

(Sentezx:e confirmed but execution suspe~~d. G.C. M. o. 263 1 6 Jun 1944) · 
.I 
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WAR DEPARTMElff 
Army- services Forces 

In the ottioe o! The Judge Advocate General 
Washington, D. C •. (229) 

~ 

SPJGN 
CY 251409. 

.. 24 MAR 1944 
UNITED S?lTES SEVENTH S!RVICE COMMAND . 

!RMI . SERVICE· FORCF.S . 
Te ~ · Trial b7 o.c.M., convenecf at 

captain mm E. cwi ) Camp Hale, Colorado, -18 and · 
(0-'17404), J.ledical ). 24 Februar;r 1944. D1smis~. 
t"Qn~iatrative Corps. ) 

OPINION ot the BQ4RD OF REvm 
LIPSCOllB, GJ.MBRELL and GOLD!m, Judge .Advocates 

' , 

· l. The Board o! Re'f'in has ·exam1 ned the record ot. ·• trial in thei' •· 
ease ot the officer above named and submits this, its opinion~ to The 
Judge Advocate General. 

2. The accused was tried upon the· .tollOldng Charges and Speci- 1 . 

ficationsa 

CHARGE Ia Violation o! the 61st Article ot war. 

Specification, In that Captain EllVIll E. CI.ARK, KlC, , 
Station Hospital, 1758 SU, Camp Hale, Colorado, did,. 
w1thout proper leave,. absent himself trcn his c~ . 
mand at Camp Hale, Colorado from about 6-December 1943, to 
about 17 Deosmber 1943•• 

CHABGE llt Violation ot the 93rd .Article ot Yar. -· 

Specification la ·In that C&ptain-ElJ'iDl E. CL&RK, JQC,"' 
Station Hospital, 1758 ·SU., camp Hale, COlorado, did.,, 

.at camp Hale,; Colorado, on or about lJ Ja:D:IJAr'7 1944., . 
feloniously embezzle b7 .traudul.ent:cy- comerting:to ·· 
his om use two hundred and tift,--seven d.o~s ·and tift,' 
cents ($257.50), lawful mon;q o!. the United States, 
the propert," o! the. otticers )less., Station Hospital, 
Camp Hale., Colorado, entrusted to hill b7 the said . 
Officers uess, Station Hospital, camp Hale., Colorado. 

Specification 21 In that CaptaiJl ·Elmlf E•. CLA.RK, MAC, 
Station Hospital, 1758 SU, Camp Hale., Colorado., did, , 
at Camp Hale, Colorado, on or about l3 January 1944, -
feloniously embezzle by frau.c:1$~tl.7 ~erting to · 
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his om use sixty-six dollars ($66.00), lawful 
money of the Ullited States, the property ot the 
Officers Mess (Club), camp Hale, Colorado, en
trusted to him by the said Officers Mess _(Club)~ 
C8.lti> Hale, Colorado. · 

' \ 

The accused pleaded not guilty to, and was !ound guilty of, each of 
the Charges and Specifications. He was sentenced to be ·a'.i.smissed . 

· the service, to forfeit all pay and allowances due or to become due, 
and to be confined at hard labor, at such place as the reviewing . 
authority" might direct, for. ooe year. The reviewing authority·approved 
the sentence, but remitted the forfeiture of all pay·and allowances 
and the conf'inelll8nt imposed, and forwarded the record of trial as thus_ 
modified .tor action under Article of War 48. · ·: . 

· 3. The evidence for the prosecution shows that· the accuaed, who was · 
attached to the Station Hospital, 1758th Service Unit, Camp Hale, Colo
rado, went trOJll •dy to AWOL as ·of 1400. 6 December 194J•. He •voluntaril.J" 
returned to m1lltary- control• on l? December 1943 at Camp Carson, ., 
Colorado (R. 23J Exs. 1-2). · --~: 

. ~ . 

Some time prior to l November'l94~ he had been detailed as mess 
o!ficer of the Of'ticers Mess at the S'tation Hospital. In that capacity" 
it was his dut7 to collect bills ond to the mess by its patrons and 
also to collect monthly dues owed by officers as members of the Camp 
Hale Mess (Club). He wa:3 accountable !or these monies to the cam-

. manding officer of the Sta:t~ion Hospital (R. 22-23; Ex. 3). . 

Prior to 3 December 1943 all sums belonging to the •Mess Fund• bad 
been held jointly by the ac:cused and one Sergeant Joseph w. Crosby. On 
that date the acc11Sed was given exclt:.sive possession. Certain sums 
which had not as ;re\ been depositad in the Mess Fund• s bank account were 
than turned over to him~· In the ensuing three days he collected several 
additional amounts in pa7 ment of mess bills. As of 6 December 1943 
he had thus received cash in the net sum of $25?.60 and.cheeks aggre
gating $131.50•. None of· this mone7 was deposited to the credit o! the 
Mess Fund or accounted for otherw:i,se (R. 22-23; Ex:. 3). 

On 3 I:ecember 1943 Sergeant Crosby had also turned over to the 
accused ~other $62.00 in cash and $30.00 in checks forming part of the 
Club Dues Fund. Daring the next three days_ the accused was paid $4.00 
more in dues, making a total of $96.00. This sum., too., was not de
posited in the bank or accounted for ~therwise (R. 22-23; Ex. 3). 

As soon as it was apparent that the accused was ·absent ~thout 
leave, his personal belongings, which included a foot locker, were . 
removed from his quarters and placed in a storage-room !or safekeeping. · 
After his _return to milltar," control, the foot locker was on 7 Janua.r;r 
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1944 opened by Captain Adol! M. Geyer and Lieutenant Herman),(. Vetterllng., 
the Adjutant and Billeting Officer respectively at Camp Hale. A manila. · 
folder was found containing ten cents· 1n cash and $1.31.50 1n checks 
belonging to the Mess Fund and $30.00 in checks belonging to the Club 
lfues F.md (R•. 26-28, 32; Ex. 4). . 

The recovery of' these sums still did not account for $257.50 1n cash 
belonging·:t,o the :Mess Fund and $66.00 in cash belonging to the Club Dues 
Fund. Col:onel Edwin R. Strong, the commanding officer of the Station 
Hospital, accordingl,- directed Captain Qe-yer, as Adjutant, to prepare 
and serve upon the accused a written de~d·for the p~ent of the 
shortage. These instructions were COl!q)lied with on 13 January 1944. 
The instrument presented to the accused alleged the total unaccounted 
for collections to be $355.75. This tigure was based upon a different 
method or computation and was sllgh~ in excess of the total comprised 
ot $257.50 in mess dues and t66.00 in club dues. .A.f'ter having read 
the demand, the accused was asked "What his pleasure was in disposing 
of the matter11 • His reply was, •I have no funds and the only funds that 
I have or know anything about are iI?, J!f3' foot locker in J!f3' quartersa 
(R. 24-26; Exs. 5-6). · .. 

4,. The accused, after he had been advised o! his rights relative to 
testifying or remaining silel}t, took the stand on the single issue raised 
by Charge I and the Specii'icaticn th~reunder. He explained his absence 
without leave as follows: ' 

sen or about 3:30, November 29, 1943 I was informed by
tbs Hospital Adjutant, Captain Geyer, that beginning 'rlth 
break.fa.st December 1st, the consolidated messes would start 
to function. During this period and within that period it · 
necessitated transferring equipment and stores or stocks from the 
officers• mess to the nurses mass, the checking of the messes, 

:the equip.nent o.f. t,he messes and then having them consolidated 
for the benefit of the medical supply. These u.-o messes., the mess 
hall of the officers' club and the nurses I mess hall Yl'8re. quite. 
a distance apart. 

*' ·** * 
"'Ne had to trans.fer by medical carts., dishes, pots and 

pans, boilers and so forth which necessitated rrr:, continual 
running back and .forth. On this particular dey, December 6,th, 
1943 we had moved, with the assistance of K.P. •s, the desks 
and typ81t'riter, having had a new room off this new mess .hall 
which is o.f a temporary'capacity., consisting o.f a chair and a small 
stool or ottoman.. It had been a room used by one of the nurses 
as quarters. At about 4100 P.M. in the a:.t:ternoan on December·6th 
I recall speaking to Captain Geyer, who., at the time, was in the 
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officers• club which is adjacent to our mess hall and he 
Wormed me at the time that I had been assigned two additional. 
duties, such as postal officer and-billeting officer of the . 
officers• barracks. At the time I left h1m I was on my way . 
1.nmediately, I should judge !our or five minutes or there- · 
abouts. I recall going to the"mes~ office, our newly formed 
mess office. * * * Tb.at was rq last recollection until ap
proximately .3:00 A.M. on the morning of December 17th. I ! 
was in my own home and my lfi!e had me by the hand. I had jus~ 
come in the house approximately 5 minutes or 10 minutes before. 
I had gotten out of a taxicab and had entered my house. I 
had no recollection o£ where I had been or ever having left · 
Camp Hale or the vicinity of the o.t'!icers 1 cl~ mess hall. My' · 
lfi!e put me to bed at about somewhere approximately 8:00 A.M. in 
the mo~. She had informed me that the Provost Marshal. and 
one of the oth~;z:- officers from Camp Carson llap. been there at , 
the house two days prior to see if I had _beenl.home or she had· 
been in contact with me which she had not. . She ha4 agreed that 
if she had gotten in contact with me or if I had returned home 
she would immediately notify them. At abou~ 8:00 o 1clock she 
called ca.mo Carson and tried to contact Major LARSON, who was 
the Provost Marshal, and at the time she was unable to get him 
but left word that she would call back. a little later when they 
had expected the Major to be in. I believe it was around 9:00 
o•clock that she had contacted the Major. He asked if I was in a 

_, physical condition to·come out to the post rqself. She said she 
did not think I was. I appeared in a very nervous condition and 
had tour blocks from the house to walk to the bus. He said that 
he would arrange to have an ambulance from ~e post come to my 
home and pick me up which was done. The ambulance and the medical. 
officers and, I believe, two attendants, came and I was taken to 
the Camp Carson hospital on a stretch.er and placed in the 
officers' ward at the Station Hospital•. 

This loss or memory may have been attributable to a head injury sustained 
in an automobile accident on 14 May 194Jf.: In rebuttal the prosecution 
offered the testimony of First IJ.eutenant Manuel Sall, M.c. He was o£ 
the definite opinion that the accused was not suffering :t'rom any type 
of amnesia with which he was familiar. He was not interrogated as to 
his qualii'ications as an expert, but he did state that he was the Chief 
of the Neuropsychiatric Section of the Station· Hospital. (R. 36-.37, 4'3-47). 

The testimony previously adduced by the prosecution disclosed that 
the keys to the foot locker had been found lying •up on a two by four" 
in the accuse~'s quarters; that they had been placed in an uncovered· 
cardboard box; that both the foot locker and the box had been removed 
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to the storage-room; that the latter was not used m3rely for the sate-
keeping of personal belongings but •for all purposes•; and that the door to 
it was closed with an •ordina.rytl a.."'ld 11 1nexpensive• lock, one of the keys 
to which was in the possession of an orderly. With this background the 
defense offered evidence that civilian contractors were engaged in con
struction work near the accused's quarters; that they occasionally came 
into the building to use the latrine; that one of them even entered 
·the accused's. room for the purpose of obtain:Sng some drinld.ng water; 
that everyone had access to the key to the storage-room which was 
hung on a nail over the nearby door of a utility room; and that the 
funds of at least one other officer had been stolen from quarters during 
the month o:t December 1943 (R. 36-40, 48; Ex. F). 

5. Specification 1 of Charge I alleges that the accused •did without 
proper leave, ·absent himself' :trom his colllDAnd - - - from about 6 Dscember 
1943, to about 17 nec•er 1943••.This offense is laid under Article of 
War 61. Specification l of Charge II alleges that the accused on or about 
13 January 1944 did •:feloniously embezzle by fraudulently converting 
to his om use• $257.50, •lawful money of the United States, the property 
of the Of.f'icers 1 Mess, Station Hospital, Camp Hale, Colorado, entrusted 
to him by the said O:f:ficer•s Mess ••••. Specification 2 of Charge II 
alleges that the accused on the .same day did •.teloniowsty embezzle by 
i'raudulently converting to his O'IIIl use• $66.oo, •lawtul'money of the 
United States, the property of the Officers Mess (Club), Camp Hale, 
Colorado, entrusted to him by the said Officers Mess (Club) • • • •. 
These embezzlements are charged in violation of .Article of War 93. 

Both the absence without leave and the shortage in the Mess and 
Club Dues Funds are admitted, but the accused seeks to avoid the logical 
consequences .flowing from these dlNlictions o:t duty by pleading that he 
was su!!'ering from amnesia when he le!t the Station Hospital on 6 . 
December 1943 and that the missing funds were stolen i'rom him. Neither 
contention can prevail. 

. The couri.:.mart1al gave no credence .to the accused's testimony-
with respect to amnesia, and there is nothing in the record which re
flects un.tavorably upon their decision. The rebuttal evidence intro
duced by the prosecution completely explOded the eypothesis of a mental 
lapse. While :U.eutenant Sall was not qualified as an expert, the defense 
did not object to his testimony and the !act that he was a member o! the 
Medical Corps and Chief' of the Neuropsychiatric Section o! the Station 
Hospital lends great weight to his opinion. Even in the absence of bis 
testimony, however, the defense advanced.might well have been considered 
dubious and desperate. 

The argument that the missing f'unds may have been purloined is 
even more far-.fetched. Obviously man;y- things may have occurred. The 

·fact remains that there Vl'as no evidence before the court te~ to show 
that the foot locker contained any of the missing monie~ at the com
mencement of the accused's absence without leave. The prosecution 
proved that a shortage existed, and no satisfactory explanation was ten-
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dered. A prima facie case was thus presented. As was said 1n p!,l 185046 · 
(1929)~ Dig. Op. JAIJ 1 1912-19401 sec. 452 (3), 

•Upon the trial of a finance officer charged with embezzle-' 
ment of Government funds intrusted to him it was shown that there 
was a shortage in his accounts on the date he was relieved .f'rom 
duty at his station. He failed to deliver or turn over the funds 
covering this shortage although proper demand therefor was made. 
Held, that under the provisions of paragraph 10, AR 35-180, and 
sec. 94, Criminal Code (35 Stat. ll06), accused's failure to 
transfer to his successor the funds intrusted to him as finance . 
officer constituted prima facie evidence 0~ embezzlement.• 

The follorlng q".lotations from Dig. Op. /JAG, 1912..:1940, sec. 451 (20) 
are also pertinenta · 

. 11 ~ adult man who receives large sums of money fran others 
· for which he is responsible 8l).d accountable., who wholly fails . 
either to account for _or to turn them over when his stewardship 
terminates, cannot complain it the natural presumption that he 
has spent them outweighs any explanatton he may give, however, 
plausible., uncorroborated PY other evidence. C".i:J 123488 (1918); 
203849 (1935). . 

•An officer in charge of trust funds who fails to respond 
1fi.th them or account for them when they are called for by. 
proper authority cannot complain if the natural presumption that 
he has made a:way with them outweighs any uncorroborated explan
ation he may make, especially if _his explanation is inadequate and 
conflicting. * i-.0 * (c;,1 123492 (1918)n. 

The prima facie case cf embezzlement established by the prosecution bas 
not been successfully rebutted or even mitigated by the evidence intro-' 
duced on behal.f' of the accused. The record, therefore, abUhdantl.y 
supports the findings 0£ guilty of all Charges and Specifications_. 

6. The accused is about 45 years of age. The records of the War 
repartment shOl'I' that he had enlisted service in the Navy from 2.3 October 
1917 to ::t7 September 1919 and in the Regular Anrry from 9 February 1922 
to 29 January 1925 and from 16 February 1925 to 6 April 1943; that he 
was comissioned a captain on 7 April 1943; and that since the last'date 
he has been on active duty as an officer. 

?. The court was legally c'onstituted. No errors injuriously 
affecting the substantial rights of the accused were committed during. 
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the trial. In the opinion or the Board or Review the record or trial 
is legally sufficient to support the findings and the sentence. Dis
missal. is authorized upon a conviction or a violatd.on ot .Article ot War 
61· or .Article ot War 93. · 

~t~. -ocate 

~~ e,~,,, ,. d /,, 1 ~ /(cl ~ Judge Advocate 

£'-:kd~1A "') Judge .A.dv?Cate 

- 7 -. 
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SPJGN 
CM 251409 

1st In:l. 

War Department; J.A.G.o., · ~pf{ 1~4- To the Secretary ot War.1,. .. 

1. · Herewith transmitted for the action of· the President are 
the record of trial and the opinion of the Board of Review 1n the 
case of Captain Edwin E. Clark (0-517404), Medical Administrative 
Corps. · 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
sentence as approved by the reviewing authority and legally suffi
cient to warrant confirmation thereof. I recomnend that the sen
tence of dismissal as approved by the reviewil:€ authority.be con
firmed arrl orderecf executed. · 

I 

,3. Incl9sed are a draft of a letter for your signature, trans-
mitting the record to the President for his action, and a form of 
.Executive action, designed to carry into effect the foregoing rec9m
~endation, should such act4-on meet with approval. 

• 
~Ci.~ 
.;. '•'-. 

Myron C. Cramer, 
Major General, 

The ~udge Advocate General•. 

3 Incls. 
Incl l - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of War. 
Incl 3 ~ Form'of Executive 

action. 

(Sentence confirmed. G.C.M~O. Z73, 8 Jun 1944) 
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WAR DEPARTMENT 
Arrey- Service Forces 

In the Of'.t'ice of The Judge A.dvocate General 
Washington, D.c. 
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21 .APR 1944 

SPJGH 
CM 251423 

UNITED STA.TES ) 81.sT INFANTRY DIVISION 
) 

v. ) Trial by o.c.M., convened at 
) Camp San Luis Obispo, Cali

Private First Cla!s THOMAS ) fornia,· 21 and 22 February-
A. PIASF.cKI (16065580), ) 1944. Dishonorable discharge 
Company c, 323rd Infantry. ) and confinement for lire. 

) Penitentiary•. 

-----·--
REVIEW by the BOARD CF REVIEW 

mrvm, O'CONNCR and LOl'TERHCS, Judge Advocates. 

1. The Board of Review ~s examined the· record of_ trial in the case 
of the soldier named above. . 

2. The accused was tried' on the following Charge and Specification: 

CHARGE& Violation of the 92nd Article of "Kar. 

Specifications In that Private First Claas THOMAS A. PIASECKI, 
Company 110" ..323d-In.fant;ry did, at San Luis Obispo, Call~ 
f'ornia, on or about 1.3 February 1944, forcibly and 
feloniously, against her will, have carnal knowledge of' 
Mrs. cµRA R •. FREEMAN. 

He pleaded not. guilty to and was found gu.il'tv'. of' the Charge and Specifi
cation. He was sentenced to dishonorable discharge, total forfeitures and 
confinement at hard labor for the tenn of his natural life. The. revinirtg 
authority apprOYed the sentence, designated the United States Penitentiary, 
McNeil Islam., Washington as the place of confinement, and fornrded the 
record of trial for action under .Article of War 50¼. · 

' . ' 

.3. The evidence for the prosecution shon that on 13 February 1944, 
Mrs. Clara R. Freeman, W1ose husband had been·at sea two an:l a half' months 
in the 11Merchant Marmes•, resided at·1124 Mill Street, San Luis Q:iispo, 
California, with her two daughters, respectively 10 and 15 years o! age. 
At about 10140 p.m. she and her. daughters returned-home from a Tiait with 
relatives in Santa Maria. •Private Scholl" and his ille., 1lho lived ldth 
Mrs. Freeman., were there. Right after reaching home Mrs. Freeman started 
to walk to the ·liane of' Miu Dorotey- Hill, 870 Mill Street, to tell :Miss Hill,, 
a co-worker at the Camp San Luis Cl>ispo laundl'1', that she was ngt; going to 
drive her car to work the next day. Mrs. Freeman wore a suit:' and· top coat. 
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She had he:- anns through straps in the coat. and wore it as a cloak. When 
she had gone a block or mor:e she realized that someone was behind. her, 
and then observed that it was a soldier. She walked faster, but the 
soldier overtook her and grabbed her. ·He struck her and knocked her down; 
then olaced his left hand over her mouth. The soldier was behind her, 
pushing her down, told her not to scream, and said that· he had a knife, 
would kill her if she screamed, and that he had •one already" in· the General 
Hospital for resisting• him.· Her top coat was thrown oft her and the 
strap broke. The soldier kept aie hand over her mouth, and was gras¢ng 
her tightly with the other arm. He kept hitting an~ threatening Mrs. 
Freeman, and dragged her, "pushing and pulling0 , toward the back of a 
house. He told her not to look at him and threatened to kill her. She 
could not call out because of his hand over her mouth. The soldier took 
her to a corner of the house near the rear steps, llhere there was a brick 
walk or floor (R. 5-15, 4.3). 

When thEU reached this spot, the soldier turned Mrs. Freeman 
toward the house and tied a handkerchief around her mouth so she could 
•mumble words out" but could not call out. He seemed very strong. He con
tinued· to strike her and threaten to kill her. She 'belieTed he would do 
it~ He told Mrs. Freeman to take off her under· garments, but she refused. 
She ns menstruating at the time and told him she was •sick•, but did not 
explain to him what she meant. He had her •in the back" and was "punching• 
her. He was •e~osed• and •had• her underclothing, llbich consisted ot 
8briets• tight around the leg. Fran fear she pulled her •under garment•" 
about· •half' down• on her thigh. By- threatening her lif'e he mad, her remove 
her sweater and loosen her brassiere, and he •started to molest• her on the 
breast with his mouth. He then told her to •get down• but she refused. He 
pushed her and grabbed her ankles so that she fell on her back. Her head 
struck the bricks and she was knocked cut for a •rew minutes" or •for a 
second or so". As soon as she regained consciousness she knew he was in
dulging in sexu.al intercourse with her. When he had finished, he stood .up· 
and said •aet up". ·When she ·stood up, he removed the handkerchief. He · 
told her not to move or look at him. When he was ready to go ·he told her 
to count; to SO before leaving and that if' she tried to. f'ollo,r him, he would 
kill her. He stated "Remember, I have s. knife". She said to him llyou dog" 
several times. She was "very- scared•all, the time. There were no, lights 
on 1D: the house er "adjoining• housesJ 11lt was all in darkness",· although 
the street in from:, of the house was lighted. Later, Mrs. Freeman found 
her left cheek swollen, her knees bruised., her ankle swollen, _her lip cut 
and noll:9n and one_ of .her stockings torn. Her head· am the back of her 
neck hurl. The bruises and sore places nre caused by the •punches" the 
soldier gave her (a. 15-24, 31, 39-40). . . 

·When the soldier left, Ab:-s. Freeman was arr~ing her •suit c_patn 
,and folllXi a fountain pen (Ex. F) wi1h the name "'l'om .A.. Piasecki• impressed • 

-2-



(239) 

upon it ·in gold print. The pen was in the ·neck of her suit. She walked 
slowly- to the front ot the house and frund her bag am top coat. She did 
not want to go hane and let her daughters see the condition she was in, so 
she proceeded to Miss Hill 1s house. When she arrind there, Miss Hill took 
her to the bathroom. When Miss Hill asked 9What is the matter?", Mrs. 
Freeman could not talk at first. 'l'hen she told Miss Hill what had happened. 
Mrs. Freeman took a douche. Miss Hill suggested that Mrs. Freeman go to 
the police station, but she thought it would be embarrassing and did not want 

· to go.· Mrs. Freeman then went; to the police station with Corporal Donald 
Elbert, who was in Miss Hill's •sitting room"• At the police station Jlrs•. 
F'reeman made a report of •the attack•. She then went to a hospital where a 
doctor examined her; returned to the police station, where 11 the ~rovost . 
Marshal• interviewed her,; and then went to the scen:e of the attack with a . 
police officer, the provost marshal and Corporal Elbert. ·They f'ound one of 
her combs and a hair ribbon. While the,- were looking for her watch, she 
founci it in her pocket with the cry-stal gone. She did not know how it got 
there. Mrs. Freeman t1!,en returned home (R. 24-.31, SJ). . 

On cross-examinaliion, Mrs. Freeman stated tha1; she did not see ar 
feel a lmife or other weapon in the possession of the soldier and that the 
handkerchief was quite tight on her mouth so that she cruld •just mmabl.eS 
(R. 34-JB). . 

Corporal Elbert observed that when Mrs. Freeman returned 
1 
to the room 

where he was, about 20 mimrt.es after she came to )(isl Hlll's houae, she · ,: 
was "highly nervrus11, her face as nushed, and her qes- •'llllU.BUa!q large•. 
On the 'flay' to 1;ha police station, her voice was •very. trembling.~ and she 
talked • jerky' talk11 • Miss Hill noted that she was excited and her hair . 
11al.l messed u:p•. Miss Hill testified that previous statements she had made 
to the effect 'that she-was al.me that; night and that Corporal Elbert cam 
to her house with Mrs. Freeman, were false CR. 44-56)• 

. Whert Mrs. Freeman was at·· the hospital that night she was exmned·. 
by' Dr. Herbert Bauer, who took a vaginal smear for laboratory exam:S nat.1.on. 

- He found no scratches or bruises around the genital organs. 1he smear was 
transmitted to a public heal.th laborator.,, and foum to contain 'a few · . 
spe:nnatozoa. · This indieated that intercourae had probabl,- taken place- within · 
a fn hours CR. 92-lOS). · · , , · · . . .' 

At about. 12130 a.a. on 14 Febrtl&r7, Second Lieutenant Clarence 
T. Miller, assistant provost marshal, Camp San Luis Obispo, went to the 
police station in response to a call. He tallced to-Mrs. Freeman, exam:lnAd · 
the pen· (Ex. F) which she had found~ and went to the scene ot the attack. 
He observed some red spots, apparently blood, on the bricks llhere Mrs. 
Freeman had ·been attacked. Later that morning Lieutenant Mill.er learned that 
accused, a member of Comp&IJ7 c, )23rd Infantry, was of· the sam& name as. that 
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on the .fountain pen. He then called on the comandj ng o.f.ficer o.f the 
J2.3rd Infantry, who, after check::!.ng the classification card of accused, 
sent Lieutenant Miller and another officer to ·canpaey C. .lt about 71.30 or 
8:00 a.m. Sta.ff' Sergeant Edmund A. Dettlo~.r, supp]J" sergeant o.r CompapY" c, 
conducted them to the bed of' accused, Amcmg his clothes they f'own a: 
cotton khaki shirt (&x. J) and cotton trousers (Ex. L) on a hanger. ;he 
shirt. ,ras marked •P-SS8on. Near the t]J" of the pants were some dark spots. 
Accused, who was out en a practice march, 'lras brought back· to canp. 

· Not;bing was said to accused as to why he was picked up. J.t about 10140 a.m. 
they- arrived at the provost marshal's office, where Lieutenant Miller; 
accused and Lieutaiant Colonel Maurice A. Wolf, camp provost marshal, went 
into a side roan. Lieutenant Killer told accused that· under the 24th 
Article of War he was not required to make arq statement that would in
criminate himself, and "covered the contents• of' the 24th Article of War._ 

·Lieulienant Miller, without telling accused that he was suapected of crime, 
asked him to account for his actions in town from the previous Saturday 
(12 February-). .lccuse.d recounted the places he had been on ~lturdq and 
Sundq up to atts~ a show at the •u.s.0. 11 on Sundq night. He stated 
that a.f'ter the show he began to wander around the streets, and then said,
•r think I know what you have me here for•. When asked what ,he meant ha. 
said 11he had molested a lady•, and gave an account of what had happened, 
•similar• to lihat l{rs. Freeman had told Lieutenant Miller the night be.fore. 
J.ccuaed said he had never committed •an;r act like this• before, it was •just 
a sudden im~lse11 

, and he had not been d.rinkj:og. Lieutenant Miller wrote 
down the substance o:t llbat accused said, and the statement (Ex. G) was 
signed b7 ·accused. Accused was then placed in confinement. That afternoon 
Colonel Wolf', Lieutenant Miller, Captain Roland ll. Ness, provost marshal of 
the 61st Division, aIXi another officer, made a furl.her examination of' the 
shirt· arxi trousers (Exs. Ji and L). In• pocket of' the pants they found a 
handkerchief (Ex. X), marked •P-SSBo•, on 'Which there were some red spots 
and some other •forei,gn material•. Lat!'r in the dq,. a hair about; eight 
inches lcng (Exe N) was found in the handkerchief. On a later day, sample 
~): (EX. ll) were obtained fran the head of :Mrs. Freeman (R• .$6-91, 107-

.At a1?out 7100 p.m. on 14 Februuy, Mrs.- Freeman was taken to an · 
o!fice at the camp stockade, . llhere four prisoners (including accused) of 
silllllar appearance and about the same ·size were lined up facing the wall. 
They We:I'.8 directed to turn around. Mrs. Freeman could not at .first identif;r 
the man llho attacked her, as she had not uen the man otraight in the face,. 
but .Olll.7 in profile. Aft.er a time she pointed rot accued as the man, as· 
best she could remember., because he had the same profile (R• .3~2-.34., 1.34). 

· · . On 1.$ ~ebroary, Second· Lieulienant Woodrow A,. Schmitz, investigating. 
officer, interviewed acCU3ed at the stockade, after explaining his rights 
under the 24th. J.rticle of War. Accused made an oral statenent, and al.so 'a 
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written statement (&c. o), which he signed, after reading it. In these 
statements, accused recoa.nted his monments in" San Luis Obispo from 
Saturday evening {12 Februa.1:7) to Sumq evening, He left the •u.s.o. 
club• about 11130 p.m. on 13 Februaiy to return to camp. In n.l.king 
dOllll town he met •this 1rOJ11an11 riear Santa Rosa Street, grabbed her from the 
back, held her mouth shut, and told her to keep quiet as he carried a 
knife. '.Ibey walked ott· the sidewalk about 10 feet. When she started to 
scream, he slapped her several times to keep her quiet. He bad intercourse 
with her and she was cooperatiTe. Accused picked her up and she re- · 
arranged her clothes, The llhole affair was over in about eight minutes. 
Accused identified the fountain pen {Ex. F) aa one he bad with hill that 
night but could not find when he returned to camp (R. 128-136). 

About 17 February, Mr. David Q. Burd~ chemist arid ballistic 
expert, California State Division of Criminal Identifica~on and In
vestigation, received.several of the exhibits, and :made scientific ex
aminations of them. He testified as to his findings, substantially aa 
follows a· The handkerchief (Ex. K) contained a great m.a.ny l:mman spermatozoa 
and the dark stains on it were human blood. The spots on the trousers 
(Ex. L) were probably blood, but there was ,not a sufficient quantity present 
to make the tests conclusive. The hair found in the handkerchief' (Ex. N) 
was compared microscopically with the hairs from :Mrs. Freeman 1s head (Ex.M) 
and Mr. Burd foun:l: them to be hl1man head hairs, of about the same color, and 
with 11very great similarity between them" (R. 116-1?8). 

4. Captain George R. Wagner, commanding Company C_, 323rd Infantry, 
testified for the defense that the record of accused as a soldier in the 
field had been "very satisfactory•, and his character "satisfactory". 
Accused was nAWOL" once for about 48 hours, but Captain Wagner knew of no 
ffmoral violations". Accused "got along very well" with the men of the 
compaey, but at times was a "little sullen" (R. l37-14J.). 

' ' 

· Accused elected to remain silent (R. 141.-142).. . '-, 

5. The evidence shars that at about 11130 p.m. on 13 February 1944 
accused overtook Mrs~ Clara R. Freeman, a married woman., as she was· walk
ing along Mill Street in San Luis Obispo. He grabbed her, placed one hand 
over her mouth,- told her not to scream, that he had a lmife and w-quld kill 
her if she screamed, arxl pulled her behind a house near the spot where he 
accosted her. He struck her a l'lUllber of times and continued to threaten 
to kill her. There were no lights in the houses nearby. Accused took 
Mrs. Freeman to a point near the back steps of the house, tied a handker
clrl.ef tightly around her mouth, arxl forced her, by ~reats, to remove her 
e·.f8ater, loosen her brassiere and expose her breasts·, as well as to pull 
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dom her underclothing. Mrs. Freeman was afraj.d he would kill her. She 
was menstruating and told_ accused· she was 11 sick0 • After placing- his mouth 
on her breast, accused threw her to the ground and had sexual intet-course 
with her. He then removed the handkerchief from her mouth, th?'eatened to 
kill her if she tried to follow him, and left the scene. The blows struck 
by accused arxl the force used resulted in the following injuries to Mrs. 
Freemana her left cheek and her ankle were swollen, her knees were bruised, 
her lip was cut and swollen, and her head and the back of her neck were
sore. 

Rape is the unlawful carnal knowledge of a woman by force and 
without her consent (M.C.M., 1928, par. l49b)-. The. evidence clearly shows 
that accused was guilty- of rape as allged. - · 

6. The charge sheet shows that accused is 25 years of age, and en..:_ 
listed 16 June 1942, with no prior service._ 

7 • The court was legally constituted. N~ errors inj~iously affect
ing the stbstantial rights of the accused were committed during the tri~. 
The Board of Review is of the opinion that the record of trial is legally . 
sufficient to support the findings of guilty and the sentence. A sentence 
either of death or of impri~onment for life is mandatory upon conviction of 
rape, in violation of the 92nd Article of War. Confinement in a peniten-
tiary is authorized by the 42nd Article of War for the offense of rape, _ 
recognized as an offense of a civil nature and so punishable by penitentiary 
confinement for more than om year by Section 22-2801 of the District of 
Columbia Code. 

-~- ...;;.._, Judge Advocate ....--::;.....;;.__;;;__;;;..;;:A;..£-...;......:..:.·~-;:w..--=:...· 

----~ · 7 r]. I. . . . . . 
\ 

_ _../_·_..-d'-(l/_k,-r-~_l_L--..;~;..;..-__;:_-_-_ __,, Judge Advocate 

---'lt----iq~~--C,_·_- ----~,Judge Advocate 
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Yl.l."q, DEl?MT1JENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C ~ (243) 

SPJGQ 
CM .251451 

29 .MAR 1944 
UNITED STATES 13TH AR?IOREO DIVISION 

v. Trial by G.C .M., convened atl 
) Camp Bowie, Texas, 3 February 

First Lieutenant JOSEPH A. ) 1944. Dismissal, total for
MONAGHAN (O-l0ll439), 13th ) .feitures, and confinement for 

. Armored Division. ) two (2) years. 

OPINION of the BOARD OF REVIl.-Yf 
. ROUNDS, HEPBUR!J and FREDERICK, Judge Advocates.; 

l. The Board of Review has' examined the record o:f trial. in the 
case of the o.fficer named abQye·, ·ana ·suomits this, its opinion, to 
The Judge Advocate· General.· 

· 2. The accused was tried upon the following Charges and Speci
£ications 1 

CHARGE Ia Yiolation of the 61st Artie:!) of \Jar. 

Specifications In that Ii:i.iist Lieutenant Joseph A. Monaghan, 
Headquarters, 13th Armored Division, Camp Bowie, Texas, 

· did, -without proper leave, absent himself £ran his or
ganization and station at Camp Beale, California, .from 

• about 17 November 1943, until he was apprehended at San 
francisco, California, en or about 8 December 1943 •· 

CHARGE lla Violation of the 96th Article of War. 

Specification la In that First Lieutenant Joseph A. Monaghan, 
Headquarters, 13th Armored Division, Camp Bowie, Texas, 
then a member of Army Ground For.ces Replacement Depot 
1/2, Fort. Ord, California, did,. at Fart Ord, California, 
en or about 24 October 1943., with intent to de.f'raud 
wrongfully and uolawi'ul~ make and utter to the Fort 
Ord Exchange, Fort Ord, California, a certain check in 
words and figures to wita 

McDowell Cowity National Bank 
. Welch, West Virg~ia NO.___ 

· FORT ORD, CALIFORNIA. Oct 24 l9Q_ 

PJ.Y TO THEORDER OF______ca__sh___________$10.00 
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---~T~en=---....;;;.-----~-;._-________________ _____,DOLLARS_..::;n~o~/1_00 

/s/ Joseph A. Monaghan 
1st Lt. 0-1011439 

' . 
ARMY BRANCH MONTEBEY COUNTY TRUST & BANX 

SAVINGS 

~d by means thereof., did .fraudulently obtain from 
the Fort Ord Exchange., Fort Ord, California, curren
cy of the United States of the value of $10.00., he, 
the said First Lieutenant JO"Seph A. Monaghan.then 
well knowing that he did not have and not intending 
that he should have, sufficient. funds in the McDowell 
County National Bank, Welch, West Virginia, for the 
payment of said chec·h:. · 

Specification 2a Sa.me form as Specification 1, but alleg
ing that check dated October 24, 1943., payable to the 
order of Cash, was nade and uttered to the Fort Ord 
Exchange., Fort Ord, California., at Fort Ord., California., 
11hereby accused fraudulently obtained $10.00. 

Specification 3: Same form as Specification 1., but alleg
ing ~hat check dated October 28, 1943., payable to the 
order of Cash., was made and uttered to the Fort Ord 
.Exchange., Fort Ord., California., at Fort Ord; California., 
ll'hereby accused fraudulently obtained $10.00 •• 

Specificat,i.on 4: Same form as Specification 1., but alleg-
. ing'that check dated October 28., 1943, p;Lyable to the 

order of Cash, was rm.de and uttered. to the Fort Ord 
Exchange., Fort Ord, California; at Fort Ord, California., 
whereby accused fraudulently obtained $10 .oo. · 

Specification 51 Same form as Specification 1., but alleg-. 
ing that check ·dated October 30., 1943., payable to the 
order of Cash, was made and uttered to the Fort Ord 
Exchange, Fort Ord., California., at Fort Ord, California., 
whereby accused .fraudulently obtained $l.O.OO. ', · 

Specification 61 · Same form as Specification l., but alleg
ing that check dated November 2, 1943, payable to ,the 
order of Cash, -wa_s ma.de and uttered to the Fort Ord 
Exchange., Fort Ord., California, at Fort Ord., California., 
whereby accused .fraudulently ~btained $10.00. 

Specification 7: Sa~e form as Specification 1, but alleg
ing that check dated November 7, 1943., payable to the 
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order of Cash, was made and uttered to the Hotel San 
Carlos, Monterey, California, at Monterey, Califo?'Jrla,. , 
'Whereby, accused fraudulently obtained $10.00. 

Speci.fication 8s Same form as Specification l, but alleg_; 
ing that check dated November 12, 1943, payable to the 
order of Cash, was made and uttered to the Hotel San 
Garlos, Mac.terey, California, at Monterey, California., 
whereby accused fraudulently obtained $15.00. 

Specification 9s Same .form as Specification l, but alleg
ing that check dated Nov-ember 14, 1943, payable to the 
order of Cash, was ma.de and uttered to tbe Hotel San 
Carlos, Mcriterey-, California, at. lfonterey, California, 
whereby accused fraudulently .obtained $10.00. 

Speci.fication 10: Same form as Specificaticn l, bit alleg
ing that check dated November 15, 1943, payable to the 
order of Cash, was made aIXi uttered to the Hotel San 
.carlos, Monterey, California, at llonterey, Cali.fornia, 
'Whereby accused fraudulently obtained $15 .oo. · 

· Specification 11: Same form as Specification l, but alleg
ing that check dated Nov-ember 17, 1943, payable to the 
order of Palace Hotel Company of San Francisco, was . , 
made am uttered to the Palace, Hotel Company, San 1 

Francisco, California., ·at ·San Francisco, California, 
wher~by. ;accused f'raudulently obtained $25.00. 

Specification 12s Same .form as Specification l, but aUeg-
ing that check dated November 17, 1943, payable to the 

.order of Palace Hotel Company of San Francisco, was 
ma.de and uttered to the Pff.lace Hotel Company, San 
Francisco, California, at San Francisco, California, 
whereby accused fraudulently obtained currency of the 
.United States and services of the value of $15.00. · 

Accused pleaded guilty· to Charge I and its Specification, but not guil-
. ty to Charge II and its Specifications. The court. initially., on 3 

February 1944, found accused guilty or· Charge I and its Specification, 
arrl made the following finding as to each Specificatio_n of Ch/.µ'ge II, 
to wit: ."Guilty.,.except the words •with intent to defraud•; of the 
excepted words., not ~ilty; of the remaining 110rds., Guilt;y11 • It also 
found accused guilty o! Charge II. No evidence of previous canvicticris 
was introduced. j.e.cused.·,,as sentenced to be dismissed the service., 
to forfeit all :i;ay and 'al.lcr«ances due or to beccme due, and to be con
fined at bard labor at such pla~e as the review~g authority ma.y direct 
for two years. The i'indings and sentence were arinol.lllced in open 
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court., and the court adjourned. ()1 4 February 1944., the court re
convened of its own moticn to reconsider its findings. ' Upon opening 
a.tter closed session., it was announced that the ·court had vacated its 
former findings and sentence., and found-accused guilty of all <:;barges 
and Specifications. 'lbe same sentence as formerly- was again imposed. 
The reviewing authority approved the sentence, and fonarded the 
record.of trial for action under irticle of War 48. 

3. The canpetent evidence fer the prosecution ma.y be summarized 
as followsa 

Charge I and its Specification, 
. 

Pursuant to orders 0£ Army Ground Forces Replacement Depot 
Number 2., Fort Ord, California, transferring accuised to 13th Armored 
Division., camp. Beale (near !r'.arysvllle}., California (Pros. Ex. B)., 
accused le.tt Fort Qrd (near Monterey), California, l4 November i943. 
(Pros. Ex. C). Hens not granted delay en route er any other authority 
to be absent (Pros. Ex. A)., but failed to report to his new station. , 
He was entered Aii'OL ·as of 17 November en the morning repc:,rt of Head
quarters., .13th Am.ared Division., -Camp Bea.le., California _(Pros. Ex:. E).,
am. tba morning repc:,rt of that organization for 8 December·1943 dis
closes his status as changed from AWOL to arrest in quarters (Pros. 
Ex. F).- · 

Charge II and its Specificaticns, 

:ey· stipulaticn (R. 15} and doclllmtary evidence., ,the follow-
ing facts _118re establisheda · · .._ 

Qi the dates and at the places shown.,. accused made and uttered . 
his personal. checks., in a total amount of $150·.oo., dra1111 on the. ~Dowell 
County National Bank., Welch, West Virginia, tor amounts., and to persons 
or firms., as .t'ollowss · To the Fart Ord Exchange., Fort Ord, California, 
he gave six checks f'or a total of $60.00 made up as follo,rsJ on 24 
October 1943., 1:Jro·checks for $10.00 each {Pros. Exs. G., H., S, T), -ell. 
28 October 1943, t,ro checks !or $10.00 each (Pros. Exs. I., J, s., T)., 
en JO October 1943, one check for $10 (Pros. Exs. K., s., ~ and on 2 
Novelli:>er 1943, cne· check for $10 (Pros. Exs.- L, S. T). He gave the , 

· Hotel San Carlos, at :Monterey, California., four checks ·totalling $50.00 
as follows; on 7 November 1943, one check for $10.00 (Pros. Exs. ll, u, 
W), en 12 Nov-ember 1943., me check.for $15.00 (Pros. Exs.·o, u., W), an 
14 November 1943, one check for $10.00 (Pros. E.xs. N, U), and on 15 
Nov8llber 1943.,-one check £or $15.00 (Pros. Exs. P., u, W). To the Palace
Hotel Canpa.ny of San Francisco., California, he gave two checks total
ling $40.00., as follows; on 17 November 1943, one check for $25.00 
(Pros. Exs. R, V),· and another-for $15.oo· (Pros. Ex:s. Q, V). ill of 
t,hese checks were payable to the order of 11cash", except the last two 
fnentioned., which were made payable to the order of "Palace Hotel 
Pompany of San Francisco". For the $15.00 c~eck given the Pal.ace 
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Hote1 last above maitioned, accused received oaah and se?-vices; for· 
all others, cash (R. +5). Accused did not have suf"ficient funds on 
deposit :in the McDowell Cotmty Natioo.al Bank, Welch, West Virginia, 
either at the time the respective checks were Dade and uttered, or 
at the time they were p~esented !or payment, to pay any o! them (R. 
15). All of the checks were presented tor payment to the bank upon 

1llhicb they were drawn, and nre returned by that bank unpaid, together 
with a slip showing that they were returned unpaid because of insuf-
ficient funds (Pros. Exs.-0 through R). · · · 

4. Defense evidence: . 

.A.ccused ·elected to take the stand as a· ST0l'1l witness 1n his 
own behalf, afte?'. his rights had been explained to him by the lay 
member in cpen court (R. 16). His testimony was substa.nt1.ally as 
follottsa · · 

He failed to report to:.the 13th 4rmored Division :1n· the first 
instan:e because he had twice wi;.red the canmanding officer., Camp Beale, 
requesting a five-day leave (R. 19, 20, 21., 22; Def. Exs. l, 2). He .. 
felt sure of being granted the recpe sted leave, and "took it for 
granted" he "had the leave" (R. 23). The reply to his second wire · 
commanded hbl to report as crdered (R. 24). At the time he received 
that order, he was already four or five days late. He got excited; 
"and £ran then en, it •s putting it off' iran me day to the next" 
{R. 24). He ma.de three or frur attempts to return to camp,. but, as 
he expressed its 11 I got as far as the station. I checked out. of' the 
hotel, but for scme reason I 110t1ld meet friends., or for some unknown 
reason; I would put it off. As a matter of fact., Ins putting it · 
off from one day to the next" (R. 2.3). He was arrested by milita.%7 
police at the Hotel Sir Francis Drake, in San Francisco (R. 23) on. 
8 December 1943 (R. 22). · . 

A.t the time he made and uttered the checks at Fort. Ord (be
tween 24 October to 2 November 1943), accused did not rellize they· 
:would be returned because of inauf'.1'1.cient funds (R. 17). Sanetim.e 
before 10 October,: h~ being then on order to go overseas and in need 
of some special equipioor..t, and expecting •to cash a tn checks", 
accused wrote his sister, Mrs. o. B. Pruitt, of Raysal, West Virginia,· 
"letting her know that I would write the checks so she ccnld be pre- ' 
pired to pick than up before they were returned to me". He felt 
confident she lfOuld do this "because en occasiais before she did the· 
same" (R. l?). ()i 15 November (R. 18) he learned that the checks 
written on 10 October at Fart Ord bad been returned for :insufficient 
tunds'(R. 17) and so advised his sister (R. 18). He continued., however, 
to write checks, "about $700 WOJ;'th11 (R. l8) .before he ~rived at Camp 
Beale (R. 19). .A.t some time during .this period he received a telegram 
.from his half-brother telling him "to have all checks re-entered at 
the bank - that they 1JOUld be taken care of'" (~•. 22). The last check, 
returned by the bank because of insufficient funds, ..as dated 17 
November 1943 (R. 19). ·· 
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In reply to examination by the court, accused testified· 
that he lmew at the time he wrote the checks in questi~n that he 
did not have money in ·the bank to cover them (R. 24,· 25), and also 
knew that it was nec~ssary that the money be there (R. 24), but 
he was "quite surell his "sister would cover the c.hecks" for him. 
He testified further as follows: 

"I felt it was practical],y the same' as my money 
being in the bank. I felt sure of her covering the 
checks. She would have got the.checks, but I don't 
know, for sane error, the checks were returned. Usu
ally the bank would have notified her that they had a 
check on me, and she was, more than likely _miting on 
this notification fran the bank after I had written. 
her. I had written her before, telling her I was going 
to do that" (R. ~). 

It wa..s stipulated that if present.in court, accused's sister 
"WOUld testify as follows, 

"Sometime before 10th October, 1943 I received a 
letter from my brother, Lt. Joseph Monaghan, telling me 
that he was going to write some checks, and asking me. 
to cover them for him. 'lhis was not unusual as I bad 
covered checks to the amount of about $100.00 for him 
within the ·past year. Upon receiving another communi
catioo fran my brother sometime in November, stating that 
the checks he had written were returning, and once again 
asking me to ·take care of them, I then immediately noti
fied the bank and found out tra. t sane of his checks had 
teen returned. I notified the bank I would talce care of· 
any checks written by him. fran then on. I assumed my 
brother would be able to take ca.re of the checks 'Which 
had returned, as they were in small denominations. From 
the time I notified the bank and about Dec. 12th, 1943 I 
picked-up·$634.00 worth of checks written by my brother." 
(Def. Ex. 3, R. 26). . 

5. The accused pleaded guilty to Charge I and its Specification 
, . (al'."OL), and offered no evidence inconsistent with these pleas. In 

addition, the prosecution introduced competent evidence into the record 
sufficient to prove beyond reasonable doubt that accused was guilty 
of absence without leave for a period of three weeks. Accused had no 
reasonable· groums for believing that he would be granted a leave or 

, absence merely because he telegra1,hed his reqiests for one, and such 
belief, even though actually entertained, neither excuses nor extenu-
ates :the offense. · • 
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Before discussing Specifications 1 to 12, inclusive, of 
Charge II, ·en their merits, it becomes necessary to determine the. 
legality of the procedure fol;lowed by the court in reconvening, ot 
its 01m motion, to reconsider its findings and sentence, and in 
then finding accu.sed guilty of_ all Specifications and Charges as 
originally drafted, after it had, by proper vote and by use of ex~ 
ceptions, first found him not guilty of the words rtwith intent to 
defraud" as to each Specification of Charge II, and had announced 
its findings .hid sentence in open. court. The questicn presented 
for determination by this 'p;:ocedure is whether a court-nartial 
which has, by proper vote, found an accused not guilty of a Speci
fication, or ras, by exceptions, or by exceptions and substitutions, 
acquitted ·him of the offense charged and found hlla guilty of a 
lesser included offense, and has armounced its findings and/ sentence 
in_ open court, thereafter, but prior to c\uthenticating the i-ecord or 
forwarding it to the reviewing authority, may reconvene and recon
sider and change it's f:ind:ings, so as to substitute a finding of 
".gulltyn for one of 11not guilty", or so change its previous findings

G~to substitute a finding of guilty of the offense charged for a 
ormer- finding of gullty of only a lesser. induded offense. .J 

_ "Whenever the court has acquitted the accu.sed· upon 
all Specifications and Charges, the court shall at aice 
announce such result in open court. An acquittal autana
tically results frooi findings of not guilty of all Charges 

· and Specifications" (M.C.:d. 1928, par. 78!,, p. 63-64). 

"Neither an acquittal nor a finding of •not guilty• 
requires approval or confirmation; and neither should be 
disapproved. Such disapproval cannot in any event affect 
the finality of a legal acquittal or of a legal finding 
of not guilty" (M.C.M. 1928, par. 8'7£, p. 74). 

__ It is also well establ.ished that by a finding of not guilty 
of an offense as charged, but guilty·of. only a lesser included of
fense, the court acquits of the greater offense, and places it beyond 
the power of the reviewing authority legally- to order a rehearing ard 
trial for the more serious offense. C.M. 1456o6 (1921), C.M. 159219 
(1924); Dig. Ops. JAn, 1912-1940, sec. 408 (6). 

It follows that a legal finding of "not guiltyff by a court-~ 
martial of any offense, or of ~~s alleged_as an eleme~t._.of_j;ha. 
offense, is conclusive and final, and operates automatically as an 
acquittal of such offense or element thereof. The only issue to be 
determined in this case is at what stage oI the proceedings the coo.rt· 
ceases to have the power to alter or change such a finding. The Manual . 
for Courts-~ltirtial provides that, na court may reconsider acy finding 
at any time before the same has been announced or the court has opened 
to receive evidence of previous convictionsn (par. 78~, p. 65). · 
Therefore, the court may not, upon its own motion, reconsider any 
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finding after it ras cnce announced its findings,_ or after it has 
received evidence of previrus convictions. This rule is reasonable. 
If the court were permitted to reconsider its i':indings after re
ceiving evidence of prior convicticns then a fundamental rule of 
criminal law that the prosecution may not eTi.dence the doing of an 
act by shOllfing the accused I s bad character or former offenses would 
be violated. Furthermore, if a court-martial nre permitted to re
consider a finding of not guilty, or one llhich is tantamount to a 
firxling of not guilty, after announcing its findings in open cwrt 
the result wruld be that a findmg of not guilty would no lcnger 
operate automatically as an acquittal. · 

The rule referred to appears for the first t~e in the 
Minual for Court-Martial of 1928. It overrules a prior decision 
of The Judge Advocate General published in 1925 in C.M. 166782 
(Dig. Ops. JAG, 1912-1940, sec. 395 (37)), which held that the 
court might properly revise its findings and sentence on its own 
motion prior to the canpletion of the record of trial and its trans
mission to the convening authority, evidently basing the decision 
upon a similar· rule with re-spect to sentences previously set forth! 
in C.M. 152731. It is well established military law that the sentence 
of a ccu~rtial may be revised by the court, on its own motion, 
so as to mcrease or decrease its severity at any time prior to auth
entication of the record and transmission to the reviawing authority 
(C.M. 22758Q, C.M. 225364 (1942)) but not thereafter, (C.M. 233806 
(1943)) , except, (as provided in Artie le of War 40) where the sentence 
is less tran the mandatory sentence fixed by the Article of War as the 
penalty for the offense upcn which the canv:iction was had. The Manual 
of 1928 does not change this rule with reference to sentences but 
clearly ·prohibits the revising or cranging o£ .firxlings a.t't.er announc
ing them or after receiving evidence of previous convictions. 

There was no evidence o! previous_ convictions m this case; 
but, the crurt having made arxl announced its .findings and having 
determined upcn and announced the sentence, it was error to there
after attempt ~o make new- findings o.f more serious import. Therefore, 
the findings as to Specifications l to 12 inclusive of Charge II (AW 
96) can be apprcwed only to the extent of the original f:miings which 
held the accused guilty, in each mstance, excepting the words «with 

· intent to defraud". 

This holding is distinguishable from the holding in C.V. 
236275 (1943), 'Wherein the court reconsidered a finding, prior to 
its announcement m open court, changing it from "not guilty• to 
"guilty«, which action was approved and held legally valid. 

In this case, having excepted from the Specifications laid 
umer Article of War 96 the words "with intent to .defraud", the ccw-t 
legally acquitted the accused of 11fraudulently" obtaining the money 

· alleged to have been oota.med by the worthless check or checks. c.M. 
122546 (1918), ~ig. Ops. JAG 1912-1940, sec. 453 (24). Hawrever., the 
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elimination of fraud from the Specifications by the court's findings · 
does not affect the .finding of guilty of a violation of Article of 
War 96 (Chrge lI). The passing of worthless checks without the in-
tent to defraud may nevertheless be conduc\ of a na.ture to bring dis
credit upcn the military service in violation of Article of War 96. 
C.M. 202601 (1935) Spert~; C.M. 224286 (19.42) Hightower. 

The accused at:lmitted that he 'did negotiate the checks when 
he knew that he did not have sufficient funds in the drawee bank for 
their payment and that he had made no reasonable arrangement to have .. 
funds therein when the checks -were presented. · 

The evidence therefore was legal'.cy sufficient to support the 
findings of guilty of Charge II and its Specifications as amended by 
the court. 

'i 

6. War Dei:a,rtment records disclose that this officer is 24 years 
of age and is single. He graduated from high school and attended ifest 
Virginia Mining Bureau for one year. He entered the service en 2 
September 1940 and attained the grade of sergeant before being ad
mitted to -the .Armored Force Officer Candidate School, at Fort Knox, 
Kentucky, during the early part of 1942. He 16S commissioned tem
porary second lieu.tenant, Army of the United States, ai 4 July 1942, 
and entered en active duty the same day. He was promoted to the 
grade of first lieutenant on 2l December 1942. 

7. The coo.rt was legally constituted. In the opinion of the 
Board of Review, the record of trial is legally sufficient to support 
the findings of guilty of Charge I am its Specification, am of 
Ch:l.rge II, and legally sufficient to sustain the findings of guilty 
of Specificaticns l. through 12, Charge II, except the words "with 
intent to defraud 11 • It is legally sufficient to support the sentence, 
and to warrant confirmation of the sentence. A. sentence of dismissal 
is authorized upon conviction of a Tiolation of Article of War 6l or 
Article of ¥/ar 96. 

Judge Advocate. 
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, 

War Department, J • .A.G.0., tJ.1 APR 1944 - i:i;o the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the· opinion of the ·Boa.rd of Review in the 
case of First Lieutenant Joseph A. Monaghan (0;..1011439), 13th 
Armored Division. 

2. I concur in the op:iniai of the · Board of Review tha. t the 
record. of trial is legally sufficient to support tJie findings of· 
guilty of all Chi.rges and Specifications, except the words "with 
intent to defraud" in each of Specificat'ions 1. to 12, inclusive, 
of Charge II; that it .is not legally ~ufficient to support the find
ings of guilty of the words excepted from these Specifications; and: 

· that it is legally sufficient to &1pport the sentence and to warrant· 
confirnation thereof. I recanmend that the sentence be confirmed but, 
in view: of the fact that, as a result of the holding of the Board of 
Review, this officer stands acquitted of a.r.ry intent to defraud in 
mak:ing and uttering the checks in question (Specifications 1 to 12, 
inclusive, of Charge II), and that h~ previous military and civil 
record has beEl'l good, I further reconmend tha.t the .sentence to for.;. 
feiture of all pay ~rd allowances due or to become due:, and to 
confinement be remitted, and trat, as thus modified, the sentence .. 
be carried into execution. 

3. The interest of Senato~ Kilgor~· and ~ Representative Johii 
Kee, both of West Virginia, in this ca~e, as evidenced by telephone 
conversation, and the attached letter from Representative Kee, has 
been considered. Consideraticn has also been given to the attached 
communicatL ons delivered to The Judge Advocate. General by Mr. o. B. 
Pruett, brother-in-law of accused, and a Mr. Mitchell. -

4. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of · 
Executive action designed to carry into effect the recommendation 
here:i.nabove made, should such .action meet with approval. 

·, Myren C. Cramer, 
Mijor General, 

13 .Incls. . The Judge Advocate· General. 
1·- Record of trial 

•. 2 - Dft. ltr. for sig. S/W 
• ;3 - Form of Executive action 11:..Ltr. from H.H.Sw.mn 

4 - Ltr. from Caig. John Kee dated .l.O, Mar.· 44 · dated 29 Feb. 44 
5 - Ltr. from R.E. Salva.ti dated 25 Feb. 44 12-Ltr. from B.M.Stone 
6 - Tlgm. from John Scanlon dated 11 Dec. 43 dated 26 Feb. 44 
7 - Ltr. fl"om R.L. Page dated 29 Feb. 44 13-Ltr. from G.Pile 
8 - Ltr; from T.A. Johnston dated 2$ Feb. 44 dated 26 Feb. 44 . 
9- Ltr. fran C.E. Walker dated 28 Feb. 44 · 

10 - Ltr. from N.H. Dyer, M • .D., dated .29 Feb. 44 
------,----·-------------- -- -----,:----------------~-------~--- --- -
(Findings of guilty of the worcfs-:."with; intent to defraud"' as· to each 
of Specifications l t~ 12, inclusive, of Charge II, disapproved. 
Sentence confinned but/ forfeitures and 'confinement remitted. 
o.c.M.o. 304, 17 Jun ~944) 
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WAR DEP4RTJ-1ENT 
Army Service Forces (253).

In the Office of The Judge Advocate General 
· Washington, D. c. 

SPJGV 
CM 251459 15 MAY 1944 

l1 N I T E D S T A T E S -~ ARMY AIR FORC~ 
EASTERN FLYING TRAINING COMMA.ND 

v. ) 
Trial by G.C.M., convened at 

: Second Lieutenant ANGELO . · l Gunter Field, J4ontgomery-, ilabama, 
G. SPRINO (0-806541), Air . ) 9 February 1944. Dismissal. 
Corps. . .. ·. ) 

OPINION ot the BOARD OF REVIEW 
TA.PPI, KIDNER and HA.RiiOOD, Judge Advocates 

1. The Board ot Review hs:s examined the record ot trial in 
the case of the officer named above and submits this., its opinion, 
to The Judge Advocate General. · 

. 
· 2. The accused was tried upon the following Charge and Speeiti

cations1 

CHARGE, Violation of the 95th Article o:t War. 
. \ 

Specit'ication ·1: In that Second Lieutenant Angelo G. Sprino, 
.- 'SSth Basic Flying Training Squadron, ArD17 Air Forces 

Pilot School (Basic), Gun~r Field, Montgomery-, A.lab~, . 
did, at Gunter Field, Montgomery-, Alabama, on or about -· · 

,, 1 ~ovember 1943, wrongtull.y borrow Fifty Dollars ($50.00l, 
1n cash, from Aviation Student (Sergeant) Norman W. Black, 
said Aviation Student (Sergeant) Norman._JI. Black, being a_t 
the aforesaid time an·Aviation Student, receiving fiight 
instruction by the, said Second Lieutenant Angelo G. Sprino.. . 

Specification 2: In that Second Lieutenant Angelo G. Sprino, 
. * * *, did, at Gunter Field, Montgomery-, Alabama, on or 
- · about 30 November 1943,. wron~ borrow Twent;r-nve 

. Dollars ($25.00), in cash, from Aviation Student (Sergeant) 
. · Norman W. Blac~, an enlisted man. · · · · · · · , . . . . 

_Specification· )1 In that Second Lieutenant .Angelo G. Sprino, 
*·* *, "being 1Ddebted, in the sum ot Seventy--tive Ilollars 
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($75.00) in cash tor a personal loan, to Aviation 
Student foergeant~ Norman W. Black, a student under• 
going fi7ing instruction from the '3aid Second . 
Lieutenant Angelo a. Sprino, which amount became due 
and payable on or about 10 December 1943, did, at 
Gunter Field, Montgomery, Alabama, from 10 December 
1943, to 11 Jan'lla1"1 1944, dishonorably tail and neglect 
to pay said debt. 

Specification 41 In that Second Lieutenant Angelo G. Sprino, 
***,being indebted, in the sum or Fifty.Dollars 
($50.00), in cash, for a personal loan, to Second 
Lieutenant James H. Gamble, a student of'ticer under
going flying instruction from the said Second Lieutenant 
Angelo G. Sprino, which amount became due and payable 
within a reasonable length of' time from the latter part 
ot October 1943, did, at Gunter Field, Montgomery, 
Alabama, dishonorably;tail and neglect to pay said debt. 

Specification 51 In that Second Lieutenant Angelo a., Sprino, 
* * *, being indebted, in the sum ot Thirty Dollars 
($30.00), in cash, tor a personal loan, to First Lieu
tenant James E. Merk, a studentotf'icer undergoing f'ly1ng 
instruction from the said Second Lieutenant Angelo G. 
Sprino, which amount became due and payable on or about 
10 December 1943, did, at Gunter Field·, Montgomery, 
Alabama, from 10 December 1943 to 11 January 1944, dis-· 
honorabl1' tail and neglect to pay said debt. 

Specification 61 In that Seco:id Lieutenant .lngelo G. Sprino,
* * *, being indebted, ~-the sum or Thirt7 Dollars · _ 
($30.00), in cash, tor a personal loan, to Second Lieu- · 
tenant Ernest H. Vickers, Jr., a student of'ticer undergoing 
fiying instruction from the said Second Lieutenant Angelo 
G. Sprino, which amount became due and payable on or about' 
10 December 1943, did, at Gunter· Field, Montgomeey-, ·Alabama, 
from 10 December 1943 to 10 January 1944, dishonorably fail 

.·-,and neglect to pay said debt. · 

Specification 71 In that Second Lieutenant Angelo ~ S~:f:no. 
* _**,did, at Gunter Field, Montgomery-, Alaba~, on or' 
about 30 October 1943, wrongfully borrow Fift7 Dollars 
($50.00), in cash, from Second Lieutenant James H Gamble 
ea1d Second Lieutenant James H. Gamble, being at the ' 
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aforesaid time, an aviation student otficer receiving 
flight instruction by the said Second Lieutenant 
Angelo G. Sprino. 

. I . 

Spe~ification 8, In that Second Lieutenant Ang~lo G. Sprino, 
***,did, at Gunter Field, Montgomery, Alabama, on or 
about 30 October 1943, wrongi'ull.7. borrow Thirty Dollars 
($30.00), in cash, from First tieutenant Jallies E. Merk, 
said First Lieutenant James E. Merk, being at the afore
said time, an aviation student officer receiving night 
instruction by the said Second Lieutenant Angelo G. Sprinq. 

Specitication 9, In that Second Lieutenant Angelo G; Sprino,. 
***,did, at Gunter Field, Montgomery, Alabama, on-or 
about 5 November 1943, wrong!ully borrow Thirty Dollars 
($30.00), in cash, from Second Lieutenant Ernest H. · 
Vickers, Jr., said Second Lieutenant Ernest H. Vickers, Jr., 
being at the aforesaid time, an aviation student otficer 
receiving flight instruction by the said Second Lieutenant· 
Angelo G. Sprino. · 

He pleaded not guilty to and was found guilty of the Charge and all 
Specifications. No evidence of previous convict!ons was introduced. 
He was sentenced to be dismissed the s,rvice. 'The revie'!pig authority 
approved the sentence and forwarded tf;te record of trial for.action under 
Article of War 48. · · 

3. The evidence f'~r the pros~~ution is substantially as follows, 

~- Specifications 1, 2 and 3 • 

. · Sergeant Norman W. Black 'testified he was assigned to Gunter 
Field, Alabama, as an aviation stuq~;0t from 1 September 1943 to about 
6 December 1943 for basic fiying instruction. Accused became his in
structor on or about 12 October 194.). About l November 1943 accused, 
while Black was one of his students,-·asked Black for a loan or $100. 
Black told accused he could let hlni'have only $50, and did lend accused;,-' · ; 
this amount, telling accused he wailted the money repaid around the : 
first of December~. Accused told Black as soon as he received his pay 
at the end of November he would repay the loan (R. 36-38). Around -the 
middle of November Black, being in-· need· of money, asked for a pa:rtiu re
P(lYJD8nt from accused who at first seemed angry at Black's request, but 
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later explained "in a gentlemanly' manner11 that it was impossible for 
him to repay a~ part of the loan at the time (R. 38). Again, on 
,30 November, accused requested and obtained from Black a loan ot $25, 
telling Black he expected his check in a couple of days and would 
repay the total amount ot the two loans made to him by- Black (R. ,40). 
Accused did not repay these loans during December. Black spoke to 
accused once or twice toward 'the end of November about the loans and 
was told his check had not come.in, and about 5 or 6 December 1943, 
after he learned he was to be transferred fl-om Gunter Field, Black · 
asked accused if it would be possible to get his money- before he lett, 
and was again told by accused that his check had not yet come, but he . 
had Black's address and as soon as his check came he would ma~ him a · 
check (R. ,40). Arter he had been transferred to Columbus 1rm:i Air . 
Field, Columbus~ Mississippi, Black received a letter from accused 
on or about 17 January requesting his correct address and in.forming 
Black be wanted to pay him as ·soon as he could. On 6 February 1944 
accused came to Columbus and paid Black in full (R• .41, 42). Black 
testified he was familiar with the normal relationship that should 
exist between instructor and student, and though~ he and accused had 
been too friendly, probably resulting from the tact that both had been 
enliste~ men d~ing their ~itary careers (R. ,41). · . 

0n·croSS-examination Black stated that at the time of the 
second loan of $25 he was no longer a student under accused,· having· 
been assigned to a new instructor at his own request as he was not 
learning enough about instruments from accused (R. 44) • . 

)2. Specifications 4 and 7. 
- ' 

Second Lieutenant James H. Gamble testified that while 1he, 
· was a student flier .at Gunter Fiel.P., and during the time accused waa 
his instructor, he loaned accused. $50 upon accused rs request on .31 · ·.· 
October 194.3. No particular date~'was set tor the repayment of this 
loan (R. 14). Lieutenant Gamble was transferred to Columbus J.:rtq Air 
Field, Col'llll\bus, Mississippi~ on 6 December 1943 and on that date he, 
Lieutenant Merk and Lieutenant Vickers had ·a conversation with accuaed 
apparently- with reference to repayment or the loans, -but the only part 
of the conversation Lieutenant Gamble heard was the accused telling 

. them he had. their addresses, was going to send them their moJ;1e7, and' 
that his money- had·not arrived at the bank as ot that. date (R. 15). . . 

:At Columbus Lieutenant Gamble. received a letter trom accused postmarked , 
· 17 Ja,nuary 1944, in which accused said he was prepared to repay- the · : 

loan, and asking tor his correct address.· On 6 February' 1944 accused ' 
came 

. 
to .Columbus and repaid the loan 

. 
in person. At this time he ·...-

\ . 
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mentioned he was be.1ng court-martialed (R. 16).
' 

~- Specifications 6 and 9. · 

On 5 Novem'bE!r 1943, accused and one of his students, ·Second 
Lieutenant Ernest H. Vickers, Jr., wer& on the way out to their take 
ott position in an airplane and accused asked Lieutenant Vickers over 
the interphone system if' Lieutenant Gamble, his roommate, bad any money 
in the bank. Lieutenant Vickers replied he did not know. Later that 
da;y on the fiight line accused requested and obtained a loan ot $30 
trom Lieutenant Vickers. Accused told Lieutenant Vickers at this time 
that he would pay him when his next pay check reached the bank around 
the 10th ot December 1943. On the 5th of December Lieutenant Vickei\s. · 
asked accused · "in a roundabout way" .if he was going to pay the money 
back, and accused said he had his address and would get in touch with 
him at Columbus. ''About 17 January 1944 Lieutenant Vickers received a 
letter .f'rom accused saying he was ready to start paying the debt if 

. Lieutenant Vickers would send him his correct address. Lieutenant 
Vickers did not answer this letter as "Lieutenant Merk was answeripg 
tor the three of us" (Lieutenants Gatllble, Vickers and Merk). On 
6 February 1944 Lieutenant Vickers was paid by accused in person at 
Columbus (R. 27-30). · . . · . 

g. Specifications 5 ands. 
On 30 October 1943, at Gunter Field, Alabama, accW3ed re

quested a loan ot First Lieutenant James E. Merk, whom he was at that 
time instructing as a student flier. Accused stated he was ~in a jam". 
Lieutenant Merk borrowed $,40 from another officer and loaned accused 
$30 ot this amount. Accused gave Lieutenant Merk "the understanding 
I would get it back when he got his next pay", which would be around 
l December 1943. On 5 December Lieutenant Merk asked accusep if he 
bad any money to pay on the loan, and accused told him he did not have 
any money as he had to wait until his check got to the b~; that he 
bad Lieutenant Mark's address and would send the money to him. Lieu
tenant Merk was transferred shortly thereafter to Columbus Army Air 
Field, Columbus, Mi~sissippi, and on 6 January 1944 he made a return 
trip to Gunter Field. He was unable to locate accused at this time, 
so he went to Captain Greenert, Flight Commander, and told him or the . 

· situation. Thereafter Lieutenant Merk received a·letter from accused 
dated 15 January· 1944 saying that it he would send his forwarding 
address accused would send the·money that he Olfed him. Lieutenant 
Merk then wrote the accused his address. On 6 February 1944 accused 
r~paid L~eutenant Merk on· his trip to Coluinoos (R. 19-23) • 
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Captain Leror Greenert, f'ormerly Flight Commander of . 
accused's organization,_testified that on 6 January 1944 Lieutenant 

.Merk talked to him concerning accused's borrowing money from some 
officers and one cadet. The next day Captain Greenert talked to 
the accused and told him tbat "some of' the boys were pretty burned 
up about not receiving the money that had been borrowed fl-om them 
and that he had better get straightened out1 because they were going 
to make it uncomfortable for him (R. 52, 53). . 

First Lieutenant John H. Bone, Finance Officer, .Gimter 
Field, Alabama, testified that accuse4 had 'been paid in cash for the 
months of September, October, lfovem.ber, December 1943, and January 
1944 {R. 54, 55). The acc_used' s monthly pay was $246. However, ac
cused had made allotments so that the remaining cash payment~ made to 
him for the above-mentioned months amounted to $100 plus a few ad• 
ditional cents. Salary payments are authorized and available on the 
last day of each month {R. 55, 56) •. 

Major Webster W. Plourd, Director of Training, Gunter 
Field, testified that acqused has been assigned as an instructor at 
Gunter Field since approximatelr 1 August 194.3. Accused1 s duties 
require him to instruct students in flj"ing, and at the end of' each· 
instruction be graded the students, either satisfactory, unsatisfactory, 
or failing. The student talces orders from the instructor who completely 
dominates the situation when they are together, regardless of' relative 
rank. Instructors at Gunter Field have frequentlr been informed at 
meetings that the relationship between student and.instructor is one ot 
friendliness but that there is a barrier.between them because one is 
instructing and grading and the other is attempting to qualify as a 
flyer {R. 9, 10). No written instructions regarding the relationship 
between instructor and student were ever issued, but there has always 
existed a moral .code. Borrowing by an instructor from a student is 
prohibited by this code (R. 11). ·· 

4. For the defense: 

. Ac~used, after having his rights as a witness explained, 
·elected to testify under oath. Accused testified he had finished 
.high school and had worked at odd jobs until .12 December 1941 when 
he enlisted in the.~. After receiving his basic training he wu 

• assigned to Key Field, .Mississippi, where he was a mechanic and 
assistant crew chief until he was appointed an.aviation cadet in 
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. September 1942. Immediately .after being commissioned he was 
assigned to Gunter Field and went into a squadron as an instructor. -
He is now 20 years ot age. His rate, or pay is $246 per month. 
Late in July- or early- August 1943, after his arrival at Gunter 
Field, accused bought an automobile for $1500., He had $400 in cash, 
obtained $JOO from his parents,-and also obtained $200 from the First 
National Bank or Montgomery-. This $900 constituted the down payment 
he made On the automobile'and the balance 1'8.S payable $7) per month. 
Because or his age he was unable to make a loan, so he made an allot
ment or $120 per month to the First National Bank, out of which $40 · 
was to be paid to the bank and $73 to the automobile loan company each 
month. This allotment was to run through January- 1944. He also had 
made allotments of $6.50 per month for insurance and $18.75 per month 
for war bonds (It. 58-61). In October 1943 he had not made arrangements 
to buy winter unif'orms, which were required. He aske'd the bank for 
another loan but was told the original loan would have to be paid up 
~irst. He also tried to get t)le money- from his family, but they- were 
unable to.help him. After exhausting these sources he turned to his 
closest friends, his students (R. 61). He had promised everyone he· 
would pay them back at the end of his November pay as the man at the 
bank had assured him he could start another loan; but as it turned 
out he had to wait until his first loan was cleared (R. 62). After 
a conversation with Cap~ain Greenert he wrote Black and Lieutenant 
Gamble saying he was in a position to repay- the loans and mailed the 
letters on the 14th of December 1943 (R. 64). · · · , 

• • I 

He has never had.any moral code existing between instructor 
and student explained to him in any way (R. 66). Under his allotment 
to the bank he paid $40 per month to the bank and $7.3 per mo11th as the 
balance .due on the car, a total of $11.3. These payments were to end 
in January-. He knew this when he told his students he wotild repay them. 
He went to the bank following his pay in December, about the S~h, and 
then found out he could .not get another loan until his first loan was , 

· paid (R. 70). He knew his check-was earmarked for·his creditors, but 
gave his student creditors the impression he would repay- the loans when 
his check was received in the bank· (R. 70). He felt under the circum
stances it was all right to borrow from his students (R. 74). 

On cross-~xsm1na+,ion and Anmination by- the court accused 
said he had attempted to borrow the money from s~ loan com~nies, _ 
his. people and the bank be.fore he went to his students tor a loan; as _ 
he was reluctant to ask them for a loan {R. 'tl, 77, 8.3). -

It was stipulated that following the loans there was no change 
in the grading by accused of the students from whom loans were obtained 

· (R. 85). _ . 
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5. The accused borrowed various amounts, totaling $185, 
trcim an enlisted man and three officers, all of whom were his 
flying students. Because of their status as students, these three 
officers, regardless of' their relative r,mk; to accused, should be · 
considered as occupying positions analogous to tha't of' enlisted men. 
It is prejudicial to good order and military discipline tor an. of
ficer to borrow money from an enlisted man of his organization. How
ever, such conduct constitutes an offense under the 96th.Article ot .. 
War and not under the 95th Article of War, unless the conduct _of' the 
officer is such as to indicate a moral delin4u•ncy on his part (D~g•. 
Op. JAG, 1912-40, sec. 45.3 (5); Bull. JAG, April 1943, s~c. 454 (19)). 
It is therefore necessary to examine the character of' t1*t conduct of' -
accused in making these.loans to determine·it such constituted&· 
violation of' the 95th Article ot War. · Accused did not disclose to 
his students at the time of negotiating these loans that he had made· · 
allotments out of' his pay of' $246 totaling $145.25. Sergeant Black · 
and Lieutenants Merk and Vickers testified accused promised at the 
time of' making the loans to repay them around the first part ot 
December 1943, when his cheek reached the bank. Lieutenant Gamble 
said no time was mentioned for the repayment of' his loan, though the· 
accused testified he. promised everyone to pay them "at the.end ot 
his November pay". · Tb,e accused attempted to justify his conduct by' 
saying he had been told by the bank that he could obtain another 
loan, and itwas his intention to repay his students out of this 
second loan. HO'ffever,the accused testified several times that he 
had tried to borrow the money from the bank prior to approaching 
his students, and had been told he .could not negotiate a second loan 
until his first loan of $200 was paid up, which would not be ac
complished until January 1944. The accused's testimony concerning 
his knowledge as to his ..inability1D ·obtain a second loan from the 
bank is·contradictory, but the Board ot Review is of' the opinion that 
the accused's testimony- as a whole indicates he knew he could not ob• 
tain a.n;r additional money from the bank at the time he made hia 
representations as to repayment ot the loans to the students~ . · 
'Accordingly., the Board is of the opinion that the accused's oondtiot 
at the time he obtained the loans from his students was a violation 
of' Article of War 95. The Board is ot the :further opinion that the 

·failure ot the accused to repay the loans until 6 February 1944 was 
dishonorable in view ot his promise at the time ·the loans were made · 
to repay them in the early part ot December 1943, his second promise 
made on 6 December 1943 to pay thbm when his check reached the bank, 
his relationship toward the lenders, and the additional tact that the 
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loans were not paid until after his commanding officer had discussed 
with him the seriousness or his delinquency in meeting these obliga
tions, and court-martial proceedings had been instituted. 

· 6. War Department records show that accused is 21 years 0£ age. 
He graduated from high school (name not shown). In February 1942 he 
entered the military service as a private,. and was appointed aviation 
cadet in September 1942. Upon completion or the Flying Training Command 
Course at Napier Field, Alabama, he was appoi.-n,ted second lieutenant, 
Air Corps, Army of the United States, effective 30 June 1943. 

7. The court was legally constituted and had jurisdiction ot the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion i 
or the Board of Review the record of trial is legally sufficient to sup• 
port the findings or guilty, to support the sentence and to warrant 
confirmation of the sentence. Dismissal is mandatory upon conviction ot 

_ a -violation of the 95th Article of War. 

~ 7/. ~ , ~udge Advocate. 

/~/4-t!1;:~ Judge J.dvooate. 

........... ,~'~--~,-.j:_...........,··..........' --..... -.-·.___·,...__, Judge Advocate. 
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SPJGV 
CM_251459 

1st Ind. 

mar Department J A G O 5 - JUN 1944, To the .Secretary of 17ar. _ii ' •••• , ' 

' 
l. Herewith transmitted for the action or the Pr~sident are 

the record of trial and the. opinion of the Board of Review in the 
case of Second Lieutenant Angelo G. Sprino (0-806541), Air Corps. 

_, 

2. I concur in the opinion of the Board or Review that the 
record of trial is legally sufficient to support_ the findings of _ 
guilty, to.support the sentence and to warrant confirmation of the 1 

sentence. I recommend that the sentence be confirmed but that the 
execution thereof be suspended during good behavior. 

\ 

· J. Consideration has.been given to the attached letter from 
Senator Lister Hill in which he quotes excerpts from a letter received 
by him from Mr. Richard T. Rives., an attorney of Montgomery, Alabama, 
urging clemency for accused. ' _ - -

4. Inclosed are a draft of a letter for your signature trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

IHyron C. Cramer, 
Major General, 

4 Incls. The Judge Advocat~ 'General. 
Incl.l-Record of trial. 
Incl.2-Ltr. fr. Sen. Hill 

12 Feb. 44. 
Incl.3-Dft. ltr. for , 

sig. S/'il. 
Incl.4-Form of action. 

e 

(Sentence confirmed but execution suspended. G.C.M.O. 325, Z7 
C•

Jun 1944) 
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WAR DEPAR'MNT 
Anq Service Forces 

In the Office of The Judge Advocate Ge_neral 
Washington, D.C. 

a5 MAY 1944 
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SPJOH, 
CM 2.51490 

INFANiRY REPLA~T TRUNING CENTmU N I TED_ S TA TES 
j . /CAMP BLANDINO, FLCIUDA. 

v. 
. Trial by- G.C.M., convened at. 

Second Lieutenant GRAYDON Camp Blanding, Florida, 16 
February 1944. Dismissal. 

fantr:r• 
H. CLIFT (O-lJ18017), In

OPINION of the BOi\RD CF REVIEW 
DRIVF.R, OiCClffi~ and LO'lTmuiOO, Judge Advooa tes. 

1. The Board or Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. '• 

2. · The. accused was tried on the .following Charges and Speci.fications: 

CHARGE Ia Violation of the 95th Article o.f War. 

Specificaticn 11 (Finding o.f guilty disapproved by revievring au-
. ' thority). . . . 

Specification 21 In thit, Second Lieut.enant Graydon H. Clift, In-
. fantr,y, Compaey 11 011 , 226th Intantr.r Training Battalion, did, 

on or about May 10, 1943, becane indebted to Technician .$th 
Grade Leonard E. Szykowny, 9th Canpaey 3rd Student Training 
Regiment, Fort Benning, Georgia, in the sum ot twenty dollars 
($20.00), for a loan, and did without. due cause, at Camp 
Blanding, Florida, from September 1, 1943 to about Januar.r 12, 
1944, dishonorab~ fail and neglect to pay- said debt. 

Specification 3: (Finding of guilty disapproved by reviewing au
thority). 

'· . 
CHARGE II: Violation of the 96th Article or lff,1'. · 

Specifications In that Second Lieutenant Graydon _H. Clift, In
fantl"J", Caap~ 11c•, 226th Infantry Training Battalion, did, 
at Fort Benning, Georgia, on or about May 10, 1~3, wrong.t'~ 
borrow from Technician .5th Grade Leonard E. SzykOffl'\Y', 9th -
Company., 3rd Student· Training Regiment, Fort Bennipg., Georgia, 
an enlisted man., the sum or twenty dolla1'8 ($20.00)., to the 
prejudice or good order and military- discipline. 
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He pleaded not guilty to Charge I and the SpecUications thereunder, and . 
guilty to Charge II and the Specification thereunder. He -was f'owid guilty 
of' all Charges and Specifications and se~tenced to be dismissed the 
service. The reviewing authority disapproved the findings of guilty of' 
Specifications l and 3, Charge I, approved the sentence· and forwarded the 
record of' trial for action under the 48th Article of' War. 

3. The evidence for the prosecution: :rt was stipulated that ac
cused was canmissioned a second lieutenant on 23 April 1943., and that 
his base pay as such was il.50 per month. The court was requested to take 
judicial notice that a second lieutenant also receives ~eventy-seven 
cents per_day rations allowance and is provided with qua~era; (R. 6, 9). _ 

Technician Fifth Grade Leonard E. Szykowny, Fort ~enning., Georgia., 
testified he had known accused as a "pretty good friend• before the latter 

· had been commissioned. On 10 May, "about four days" after accused had 
been commissioned, he asked f'or a loan of $20 to use on a leave of absence. 
Corporal Szykowny "loaned" accused the money and he promised to repay it 
when he returned. After his return accused was sent, in June, to 11 0.tti
cers Communication School •. Corporal Szykowny calle.d accused by telephone 
"five times", "talked about how he was· getting along", and •the last three 
timea11 asked accused to repay the loan. Accused said •he had intentions 
of sending it to me twice during that time" and that 0 he was just getting 
ready to send it ·oot to me11 • 'l'he "last time" Corporal SzykO\mY called, 
accused was gone. •He had moved down here". Corporal Szykowny wrote 
"down" to him and asked for the money six times and not receiving his 
money 'WI'ote a "letter through channels". He received payment of the loan 
on 12 January (R. 11-14). · . 

4. Evidence for the defense: Acciised testified that he had been an 
aircraft worker prior to entering the Anrry on 12 June 1942. He received 
$50 per month as a private and after December., 1942, he received $87 .50 
as a staff' sergeant. He was commissioned a second lieutenant 23 April 
1943. When he came into the Army he owed about $298 to a bank and various 
individuals. He had paid all of this amount except a $25 balance owing 
the barit • His "folks• had been unable to care for themselves because 
his father had been in the hospital and had to close down his grocery store. 
Accused sent then about $JO a month while an enlisted man and larger 
amo\Dlts every month after he was commissioned. The total amount he had 
sent them was about $560. He also paid $125 on the father I s hospital bill 
and sent them some money to have their home repaired. The money he gave . · 
his parents was usually sent in the f'orm of cash. In May 1943 he went . 
home which cost him $52. Arter being commissioned his meals cost him $31 

• per month; laundry and cleaning about $5 and after he arrived at Camp 
Blanding $10; insurance deductions $7 .25 per month;. and he had purchased 
three $18.75 bonds. Since entering the Army he had earned about $2 100 
He had totalled up 11-everything I paid since J"une 12, 1942" am it c!une to 
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around $1,600. He could not . account for the balance (R. J.6-2S) •. ' 

en cross-eYam1nation and examination by the court accused testi
fied that he kept no record of his debts or of the money he had paid out. 
He was not •sure" of the exact amounts or the dates paid but it was "the . 
best of his knowledge•. He had begun a checking account in September, 
194.3, but he did not have it now~ He had deposited part of his pq checks 
in the checking account but had never .made any payments to his creditors 
or his folks by check.· He had borrowed money since ccm:iDg into the~ 
because his expenditures had exceeded his income. Corporal Szykc,wey bad 
phoned him twice and written him twice concernipg his loan. Accused an
nered the first letter and told him· he did not have the money but would try 
to ~ him •as soon as possible•. Accused was· unable to rep~ him. He 
repaid this loan after •Ma.jor Webb" inte~wed him (R. 2.5-32). 

It was stipulated (Def. F.ac. 1) that Mrs. Erma Clift, if present at 
the trial and sworn, would testify that she is the mother of accused; that 
his father was confined to the hospital and his home by reason of illness 
from May, 1942 to 1 Febru.s.ry- 1943; that as a result their grocery store ll'&S 

closed and their home sold by foreclosure of a mortgage thereon; that· ac
cused contributed $12.S between June and November 1943 towards the medical 
expenses of his father, $12.$ toward improving their present home in 1943, 
and usual:cy- sent a cash contribution hane each month (R. 32). . 

Lieutenant Colonel Tuttle F. Smith, battalion camnander of the ac
cused since September 1943, testified that his, conduct, except for the present 
"incident", was that of an o£ficer and a gentleman. His work was "very
satisfactor,r•. Accused was .not •the best platoon leader I have ,ever seen 
but he is far from the worst". Accused carried out orders prompt)Jr, effi
ciently and to the best of his ability. Similar testimony concerning the 
character and ability of accused was given by Major WiJJ1am J. Bryson, Jr., 

· battalion executive offic.er, and First Lieul:.enant. Theodore F. Locke, Jr., 
company camnander o£ accused (R. 33-3,S). ·. 

5. The prosecution having reopened its case at the close of the defense 
testimOIV, Miss Doroth;r w. Oakley, bookkeeper for the Camp Blanding FaciUt7 

· Office o£ the Atlantic National Bank of Jackscnville, identil'ied the bank- -
statement ,<Pros. Elc. F) of accused for the period .f'rom l September 1943 to 
7 January 194h. The statanent shovrs deposits of $460 during that, period 'With 
llithdrawals of approximately the same amount. · \ . 

-6. !• Specification, Charge II1 The evidence establishes llithout 
contradiction and accused admitted by his plea of guilty that en or about; 
10 May 1943 he borrowed the sum of $20 from._ Technician Fifth Grade I.eonard E;. 
Seykowny at Fort Benning, Georgia. Accused had been· commissioned o~ a. 
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short; time prior to making the loan and he and Corporal Szykown;y had been . 
good friems as enlisted men. The record indicates that accused was not· the 
commaming officer of the enlisted man. Although b7 reason of these c.ir
cumstances the more serious aspects of this offense usually found are lack
ing, nevertheless the act of accused was an offense to the prejudice of 
good order and military discipline in vio:iation of Arlicle of War 96. 

b. Specification 2, Charge Is The evidence for the prosecution 
shows that at the t~ accused obtained the loan from Corporal Szyk01m7 he 
was going home on a leave of absence and pranised to repay the money on his 
return. As he failed to do so Corporal Szyko,m;y called him ey telephone, on 
three occasions and asked for pqment. Accused said he had intended to send_ 
it and that 11he was just getting ready to send it~. The next time Corporal 
Szykown;y called he found that accused had been transferred. He wrote ac
cused "six times" at Camp Blanding and as he did not receive his money he 
wrote "a let.tar thrOllgh channels". Accused thereupon paid the loan on 12 
January 1944. ·· 

Accused admit~d that Corporal Szykorm;y had phoned him twice and 
also written him twice about the loan. He testified he answered the first 
letter stating he did not have the money but that he would pay "as soon as 
possible". He ccntended he was unable to pq the loan because of his 
current expenses, his payments en past debts, and because he was sending 
money home each month to assist· his folks who were in straitened circum
stances by reason at hi.a father's illness. 

Mere neglect on the part; of an officer to pay debts contracted with 
persons with whom he has dealt upon an equal footing is not, of itself suffi
cient; ground for charges against; him. Thia rule does not apply 19here the 
money was borrowed from an enlisted man. In such instance an unreasonable 
delay in repayment 1s a violation of Article of War 96 (CM 117782, Dig. Op. 
JAG, 1912-40, sec. 45'4(19)). Where nonpayment amounts to dishonorable 
conduct because accompanied by such circumstances as fraud, deceit or specific 
promises of p~, it ma;y properly be deemed to constitute an offense . 
under Article of War 95' (CM 121207, Dig. Op. JAG,- 1912-40, sec. 45'.3(14h 
CM 22183.3, Turner, 13 B.R •. 2.39; CM 220642, Smith, 13 B.R. l,S). · 

. The evidence sholfS that accused did not repay the loan until 
appraximately' eight months had elapsed, an unreasonable del.q under the cir-

• cumstances, · and then cnly llhen the matter was brought to the attention of· 
- his military superiors. It 1s difficult to believe that' accused could not 
have d1. echarged such a small obligation in this period of time if' he had 
made a serious effort to do so even with his contributions to the support of 
his parents and repSiflllSnt of. old obligations and his -failure to diecharge it 
is to sane ~tent indicative of bad .faith on his part. Nevertheless, the Board 
of Review does not believe that under all the circumstances hi 8 conduct can 
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be characterized as dishonorable. The evidence does not clearly show 
deceit or evasion by accused in his .failure to repq the loan. Th.ere 
was only cne definite promise of repayment, that made at the time the 
loan was contracted, and of itself this is believed irusui'i'icient to 
constitute dishonorable conduct. In the absence of circumstances show
ing 'that his failure to pay was dishonorable, a violation of Article of 
War 96 only is proven. 

7. The accused is 29 years o.f age. '.lhe records of the Office of 
The Adjutant General show his service as follows1 Enlisted service frcm 
12 June 1942; appointed temporary second lieutenant, Aney"' of the United 
States, from Officer Candidate School, _and active duty-., 23 April 1~3. 

8. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were camnitted during the 
trial. The Board of Review is of the opinion that the record of trial 
is legally suf.ficient to support , cnly • o much of the findings of guilty 
of Specification 2, Charge I, and Charge I as involves a violation of _ 
Article of War 96; legally sufficient to support the findings of guilt;r-of 
the Specification, Charge II, am of Charge II; and legally sufficient to · 
support the sentence and to 11arrant eanf'innation of the sentence. Di~ 
missal is authorized upm convieticn of a violation of the 96th Article of 
War. 

-:>,....L ....·...._...._____M Pffi_.__.~-___.__~"'-----, Judge Advocate 

-~-~_:::_:-_,:~_:-_-_-.,.a_.·-~-/_._____,Judge Advocate 

1

--~~-H:~·-...~---_____· _·_...;.·--~,Judge Advocate 
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1st Ind. 

1-· JUN t9A4
War Department, J.A.O.O., - To the Secretar;r of war. 

l. Herewith .transmitted ·ror the action of the President are the 
·record of trial and the opinion of the Board of Review in the cue· of _ 
Second Lieutenant Gray-den H. Clift (0-l.318017), Int'antr;r. · · 

2. I ccncur ·in the opinion of. the Board of Review that the record . · 
of trial is legally sufficient to support only 80 much ot the finding• of . 
guilty- of Specification.2, Charge I, and Charge I as involves a violation 
of Article of War 96J legal:cy- sufficient to support the findings ot guilty
of the Specification, Charge II, and Charge ll; and legally sufficient to 
support. the sentence and to warrant confirmation of th~ sentence. The ·, 
accused bo?Towed $20 from an enlisted man (Spec., Chg. rII) and failed and 
neglected to rep~ the loan until approximately eight months later (Spec. 
2, Chg. I)•. The .findings of guilty- of Specifications l and 3, Charge. I, 
were disapproved by the reviewing authority-. I recommend that the sentence 
to dismissal be confirme4 _but., in view of all the circumstances, comnmted 
to a reprimand, ani that the sentence as thus commuted be earned into 
execution. , 

.3• Inclosed are a ch-aft of a letter for your signature, transmitting_. 
the record to the President for his action, and a .form of Executive acticn 
carrying into effect ;the recanmendation made above. · 

Myron c. Cramer., 
. ... , . Major General, . 

The .Judge Advocate General~ 
.3 Incls: 

Incl.1-Rec~ of trial. 
Incl.2~Drft. ltr. for sig. 

- s;w. 
Incl.J-Fo:nn of Action. 

(rindings disapproved ip 
. 

part 
. 

in accordance with re~n"llllendation of 
The Judge Advocate General. Sentence confirmed rut commuted to 
repr1!1land• G.C.M.O. 333, Z7 Jun 1944) · 
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WAR DEPARTMENT 
· fi A.rrrry Service Forces . 

!n the Office of The Judge Ad~ocate General 
Washington, D.C. 

SPJGN 
CM 25l54l. 

2 4 HAR 1944. 
UNITED STATES ) HAWAIIAN .DEPJ.R1MENT 

) 
v. ) Tr.ial by G.C.M., convened at 

Private First Class SIMFLICIO 
) 
) 

A.P.o. 11958, 1-2 December 
19,4.3. Death. · 

Q. QUILPA (30103998), Company ) 
L, 298th Infant17. · ) 

OPINION ot the BOARD OF REVIEW 
LIPSCOMB, GAMBRELL and GOLDEN, Judge Advocates 

1. The reco~d of trial of the soldier named: above has been . 
examined by the Board of Review md the Board sul:mits this, its 
opinion, tb The Judge Advocate General. 

2. The accused was tried upon the .following Charge and Specifi-
cation: · 

CHARGE: Violation of the 92nd Article of War. 
. . 

Speciflcation:· · In that Private First Clus Sinu:>licio 
Q. Quilpa, Compan;y L, 298th Inf'ant17, did, at 
APO 95?, on or about 5 Novsn.ber 194.3, with malice 
aforethought,. w.11.ll'ul.ly, deliberately, feloniously,' 
unlawi'ull.y, and "Id.th premeditation kill one Corporal 
Harry Kaina, Company L, 298th Ini'antry; a human 
being, by shooting him w1 th a r1ne. _ 

The accused pleaded not guilty to and was found guilty or the Charge 
and Specification. The offense was committed in time of war. He was _ 
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sentenced to be hanged~ the neck until dead. The reviewittg authority 
approved the sentence but recomnended its ·commutation to lif'e imprison
ment by the confirming authority arxl .f'ornrded the record o.f trial .f'or 
action under Article or War 48. ·, 1 

3•. The evidence ror the prosecution shows that both the accused: 
and the deceased at about 1745 o'clock on the evening or 5 November. 

11943 boarded the Schofield Barracks bus at the Aru.q and Navy Y.M.c.A, 
1n the city or Honolulu. En :route they both appeared to have been i 
drinking and engaged in some scuffling between themselves during which 

. a knife was .taken .from the accused and he was throttled and struck by 
the deceased ldlo .forced the accused to remain seated with him. When 
the bus reached the gate to the field, the deceased attsnpted to 
Straighten accusedIS tie· which Was disarranged but llaS repulsed. by the 
accused wo· was still'· crying as he had been since the blow. After_ en-:
tering tbs gate the bus proceeded on its route. :until it reached Theater 
No. · 4 'Where the accused, alone and unassisted, disioounted shortly be
.fore 1900 o'clock. ~ deceased and several··other soldiers dismounted 
a block beyond the theater which is within the 298th Infantry Area 
where both the accused and the deceased were quartered. These raets 
were established by the t8'5timny or three eye witnesses who also testi
fied that the accused appeared to be angry at the deceased because o.f 
the events taking ·place on the bus trip but that they attributed no 
particular significance to the episode (R. 17-29, 29-40, 41-49). 

The deceased went directly to his barracks, a drawing or 
which was admitted into evidence~ and arrived there a .few minutes 
after 1900 o'clock. He waved a greetL11g to some 10 or 12 inmates 
or th~ barracks who were variously engaged in reading, writing letters, 
resting and playing cards and went to his bunk. A few minutes later 
the accused was observed casually approaching the barracks with his 
Y-1 riil.e slung over bis shoulder. He met one of the inmates of the 
barracks at the dQor while entering, unslung his rifle, addressed the 
deceased as •you son-of-a-bitch" and shot hi.pi .fbur times causing 

_ instantaneous death according to competent medical testimony which 
included proper identification of the body, the autopsy findings, 
co:mm:1:bnent of_ the body to the morgue and other relevant testimony. 
~ter the sh~oting the accused unhurriedly walked out of the ban-acks, 
proceeded to' another nearby bar.racks where he crawled under its floor 
and remained until about 1945 o'clock lrl:len he · came out and surrendered 

. himself stating to several lii.tnesses that he had just killed a man and 
was son-y about it. Aoout fifteen minutes had elapsed between the ac
cused's- leaving the bus and shooting tm deceased. The. fapts of the shooting 
an:i the accused's apprehension were established by the testimony o! numerous 
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eye witnesses, an· of whom substantially so testified (R. 5-8, 8-16., 
49-53., 53-62, 62-73., 73-78., 79-84., 84-91, 92-105., 106-U.3., 114-121., 
122-126., 129-13.3,.134-140., 140-142, 142-145., 145-148., 149-154; 
Exs. "A"-"C"). . . . 

The accused shortly after his arrest was given a blood·test 
at the station hospital for alcoholic content and was thereafter in
carcerated in the stockade.' A.11 of the numerpus witnesse.s .for the 
prosecution who had observed his ·actions were of the opinion that he 
was not intoxicated because he walked., talked arrl acted normally, al
though some of them believed that he had been drinking. (Id). 

4. The evidence for the defense shows that a staff sergeant and 
a private., both of the accused 1_s organization, attributed good conduct 
to him during the time they had known him and that another enlisted 
man, llho had been on the bus., saw the deceased "choking" the accused 
llho thereafter conmanced ~ cry (R. 155., 156-157., 181-186). · . 

The accused., after explanation of his rights as a witness, 
testified that prior to taking the bus he had been in Honolulu on a· 
pass where he., during .the afternoon., 11.!d drunk some 44 intoxicating 
drinks at various places, that after boarding the bus he sat near the 
aisle on a seat with the deceased., that he became sleepy and probably 
leaned against the deceased llho thereupon struc.tc him about the neck 
causing him to fall into the aisle where the deceased struck h:b:n 
again., that he regained his seat ·and commenced to cry because of his 
treatment by the deceased, that he remembered leaving the bus by him
self but was unable to recall where he. had dismounted and that the 
next thing he remembered was being under the bar:rack w.i.th .a rifle., 
the acquisition- of which he was unable to recall. He disclaimed any 
recollection whatsoever of his acts between the time he left the bus 
and his apprehension and avowed no· knowledge of the deceased's demise 
until two clays later but recalled being searched., being transported 
in a jeep to an office in the 3rd Battalion Command Post:where some
one said "This is the man"., and being carried to the hospital where 
some of his blood was taken. It was stipulated that the blood test 
showed 2.5 milligrams of alcohol per 100 c.c. of blood (R~ 157-180, 
194)-

5. In rebuttal the prosecution offered the testimony of several 
witnesses. The Officer o.f the Day at the Post Stockade testified 
that he saw the accused at about;.2,300 o'clock after he had bean placed 
in the stockade, that he smelled' liquor on the accused's breath, that · 
the accused did not appear ·to be drunk and t2:_at the accused in respons~ 
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to the question of 'Wizy he did such a trick replied that "he got mad" 
and also said UWhat would you do in a case like that ?11 A corporal, 
who had observed the accused crawlinc; under the barrack after the 
shooting and had assisted in enticing him to come·out about 1945 
o'clock., testified that at such ti.me ."He told us that he killed a 
fellow; he told us to take him to the Stockade, that he killed a 
corporal., but he was sorry for it 11,. The accused then had his rifle 
and 42 rounds of live anmunition and, although speaking normally, 
had the odor of liquor on his breath. A medical officer., although 
not offered as an expert witness., was permitted to testify that •the 
interpretation of 2.5 milligrams per cent of alcohol in 100 c.c. of 
blood does not necessarily mean that the individual is drunk or intoxi
cated" because it would depend on the individual person as to how drunk 
he.would be (R.-187-190., 190-194, 195). 

6. The accused is charged with ·murder. The Specification alleges 
that the accused 11 did * * * with malice aforethought, willfully, de- . 
liberately., feloniously, unlawfully., and with premeditation kill * * *" 
the deceased "by shooting him with a rifle". If the evj;dence is legally 
sufficient to Sllpport the finding of guilty under this Specification, 
it must support the conclusion that the accused unlawfully killed the 
deceased with malice aforethought. Subjected to such test and viewed 
in the light of pertinent 1::1.uthori ties., the legal sufficiency of the evi
dence cannot be successfully challenged. 

Murder is defined as "* * * the un1'awful killing of a human 
being with malice aforethought". The word "unlawful as used in such 
definition means*** 'Without legal justificac.ion or excuse". "A 
homicide done in the proper performance of a legal duty is justifiable" • 

. Consequently., a homicide without legal justification is· one not done 
in the perfonnance of a legal duty. Also, an excusable homicide is one. 
"* * * which is the result of an accident or misadventure in doing a 
lawful act in a lawful manner,.or which is done in self-defense on a 
sudden affray * *-*"· The definition of murder requires that "the 
death must take place within a year and a day of the act or omission 
that caused it, * * -i.-n (M.C.M., 1928., par. 148~). The most distinguishing 
characteristic of murder is the element of "malice aforethought". This 
term, a~cording to the authorities, is technical and cannot be accepted 
in the ordinary sense in which it may be used by laymen. The Manual 
for Courts-Martial defines malice aforethought in the following terms: 

11Mallce aforethought. - Malice does not 
necessarily mean hatred or personal ill-will to
ward the peroon ld.lled 1 nor the actual intent to 
take his life, or even to take anyone's life·. The 
use of" the word 'aforetJ;iought' does not mean'that 
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the malice must exist :for any pirticular time 
be.f'ore co:ami.ssion o.f' the act.,· or that the in
tention to kill must1 have previously existed. 
It is su.f'ficient that it exist at the .time the 
act is committed (Clark). · 

"Malice aforethought may exist when the act 
is unpremeditated. It ma;y-·mean any one or more o:t 
the following states of mim preceding or coexisting 
with the act or omission by which death is caused: 
An intention to cause the death of, or grievous bodily 
hann to, any person., whether such person is the per
son actually killed or not (except when death is in- · 
flicted in the heat of a sidden passion., caused by 
adequate provocation); knowledge that the act which 
causes·death w.ill probably cause the death of, or 
grievous bodily harm to, any person, ·whether such . 
person is the person actually killed or not., al
though such knowledge is accompanied by indifference 
whether death or grievous bodily harm is caused or 
not or by a wish that it may not be caused; intent 
to commit a felony. * * .ii-ff (M.C.M • ., 1928., par. 

_' 148!., underscoring supplied). . · · · , 

Indicative .of authorities supporting the principJe s set .forth 
in the Manual .f'or Courts-Martial are the words of Chie.f' Justice Shaw., 
who in the·leading case of Commonwealth v. Webster (5·Cush. _296; 52 Am. 
Dec. ?ll) explains the meaning 0£ malice aforethought .as follows: 

- a~ * * Malice., in this definition., is used 
in a technical sense., including not -only anger., 
hatred., and revenge., but. every other ~wful and 
unjustifiable motive. It is not confined to. ill
will towards one or more individual persons., but 
is intended to denote an action flowing from any 
wicked, and c·orrupt_ motive., . a .thing done !!!.MQ.· anim:>. 
where the ·fact has been .attemed.1d th such circum~ 
stances. as carry in them the plain indications of 
a heart regardless of social duty-., and fatally bent 
on mischiet. And therefore malice is implied from 
any deliberate or cruel act against another, however 
suqden" (Underscoring supplied.) · · . 

. .. 
The authorities to the same etfect are manifold and .further 

· citation thereot would be superfluous. 

- s -



(274) 

Under the foregoing legal principles, the evidence establishes 
beyond a r~asonable doubt every element of the crime charged and that the 
homicide was unlawful as it was committed Yd. thout legal justi.f1. cation or 
excuse. The accused and the deceased on the bus trip had a minor altercation 
to which no. one except the accused attributed any particular significance in 
that it, under the circumstances., was neither an unusual nor a particularly 
provoking episode•. The accused nevertheless as a result thereof clearly · 
formulated his plan for revenge which he., · notwithstanding the passage of a 
perl.od of time 1dthin which his desire for revenge reasonably should have 
abated, deliberately and· -with premeditation carried out by brutally ld.lling 
the deceased in cold blood. The nature and-sequence of the events per-
mit no other conclusion. 

The defense in essence is that the accused was intoxicated to 
.such a degree that he did not 'know what he was doing. · Such defense is 
without merit for two reasons. First, the crime committed is one of 
the so-called "general intent" crimes to which intoxication, even to 
the degree claimed by the defense, is no defense l'lhatsoever ~d second, 
upon abundant and competent evidence the court., as it was entitled., re- . 

·- solved such contention against the accused (Wharton's Criminal Law, 12th 
Ed., Sec. 66 and cases the rein cited). · 

The eVidence for the defense establishes no legal det'ens'e what
soever., S>unding ·weakly even :i:n extenuation., 'While the evidence for the 
prosecution competently and conclusively establishes every element of 
the offense charged and amply sustains-the court's findings of guilty 
of ~he Specification and the Charge. 

· 7. The· accused is about 29 years of age. He enlisted at Wailuku., 
Maui, 'l'.H., 19 June 1942. His record shows no prior service. 

8. The court was legally constituted. No. errors injuriously 
ijffecting the substantial rights of the accused were committed during 
the trial. For the reasons stated the Board of Review is. of the opinion 
that the record of trial is legally sutficient to support the findings 
of guilty of t~e Charge and its Specification and the sentence., ·ana to 
warrant confirmatl.on thereof. A sentence either of death or imprison
ment for life is mandatory upon a conviction of murder in violation of 
.Article of War 92. · 

.~(~dge Advocate•. 

~LQ/J.·a/1+ ,/f £,/.,& tle.t'~ Judge Advocate. 

Judge Advocate. 
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1st Ind. -

11 APR 1944War D3partment, J.A.G.o., ~ To the SecretaJ:7 or War. 

l. Herewith tru.smitted for the actio• of the President are 
the record of trial and the opimon of the Bo~d of Review ill-the 
case of Private.First Class Simplicio Q. Quilpa (.30103998), Company 
L, 298-tll ]Jli'alltry. 

2. I concur 1a the opinion of the Board ot Review that the 
record of trial is legally sufficient to support the findings and 
·the sentence and to warrant conti.nla.tion thereof. ·rn view, howeTer, 
of the probable drunk:ennass of the·accused at the time of his crime, 
and of the recolllll.endation or the revielfing authority that the sen-
tence be coma-..ted to one of life imprisonment, I recollD'!lend that the 
sentence to death be commuted to dishonorable discharge, forfeiture of 
all pa7 and allowances due or to become due, and confinement at hard 
labor for the term ot accused's natural life, and that the Un.ite.d States 
Penitentiary,• McNeil Island, Washington, be ·designated as the place 
of confinement. · 

3~ Inclosed are a draft of a letter for your signature, trans
mitting the record to the Presidei:it for his action, and a form of 
Executive action designed to car.r:, into effect the foregoing recom
mendation, should such action meet with" approval. 

Myron c. Cramer, 
Major General, . 

The Judge AdTocate General. 

3 Incl.s; 
Incl.l - Reoord of trial. 
Incl.2 - ntt. ltr. for sig. S/w. 
Incl.J - Form ot action. 

(Sentence confirmed but conmuted to dlshonorable discharge, 
total forfeitures and confinement for life. G.C.M.O. 446, 
21 Aug 1944) 

·~ . 
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WAR DEPARTMENT 
Anrry Service F.roH 

In the Of'f'ioe of' Tlw Judge Ad:vo0&te Gener&l 
Wuhirigten, · D.c. 

(27"!)SPJGK 
CM 261642 

1~ April 1944 

UNITED STATES 

Te 

FJ.r1t Lieutenant JOHN M. 
BALL (0-562452), Air Corp,.· 

C.lRIBBF.All WDrG 
J.IR TRANSPCRT COMIW':m 

Trial by G.C.M., oo:a.waei 
a.t :Morrilo:a. ne1c1, Weat 
Pa.lJn Beach, Florida., 16 

) February 1944. ~1mi11&l ~ 

OPINION of' the BOA.RD OF REVIEW 
LYON, HILL am ANDRm'IS, Judge Ad:vocatea •. 

----------------~~-~~~------
1. The Boa.rd of' Review ha.a examined the ·record of' trial· in the cue· 

of' the otf'ioer·n.amed aboft and· aubmit1 this, ,it,· opi,nlon, to Th. Judge· 
Advocate Gemra.l. · .:' ·· 

2. Aoouaed. wa.1 tried. upon the following Cbargea' U1d Speoitioatioua 

CHARGE Ia Violation et the 96th Article or Dar.· 

Speoitio1.tion1 In that Fir1t i.ieuteu.nt John M. B&l.1, Air Corp•, 
Station #8, C.AR-.&.TC, Homutead umy Air FJ.eld, Ho:m.eatead,. . 
Florida, did, 1.t Sta.tion :/18, C.AR-.A.TC~ Homestead Army Air · 
Field, Ho•stead, Florida, on or about 26 December 1943, 
wrongf'ully- •trike Private First Cla.u Rigoberto (NMI) 

. S1.lina.a, Supply and Service, UJu.t, Sta.tion #6, CAR-ATC, 
Homestead Anrr¥ .A.ir Field, Homestead, Florida, on the tace 
with his i'ist. 

CHA.RGE I,Ia Violation ot the 96th .Articl~ ot lra.r. 

Specification 1 a In that First Lieutenant John M. Ball, Air 
Corps, Station-is, C.A.R-ATC, Homestead Army .A.ir Field, Home
stead, F.l.orida, did, at Station :/16, CAR-ATC, I:lomHtead Arrtv 
Air Field, Homestead, Florida, on or a.beut 26 December 1943, 
while under the influence ot intoxicating liquor, wrongtull7 
and to the prejudice of' military discipline drill enlisted. 
personnel of' the Security Unit, Station :/le, C.AR-ATC, Home
stead Army Air Field, Homestead, Florida. 

Sp.eoif'ica.tion 2a In tha.t First Lieutenant John M. Ball, Air 
, Corps, Station =/le, -CAR-ATC, Homestead Army .Air. FJ.eld, Home
. ~tead, Florida, did, at Station #8, CAR•.ATC, Homestead. J.:nq 

Air Field, Homestead, F.l.orida. on or about 26 December 1943, 
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wrongfully 'order the a.pprehension and confinement of First 
Sergeant John G. Bowman, Master Sergeant John (NMI) Draugha.n 
a.nd Sergea.nt Robert E. Sheperd, Security Unit, Station #6, 

,- CAR-ATC, Homestead Anny Air F1eld, Homestead, Florida, non
oommisaioned officers under his oomma.nd, without cause or 

·· justification for sa.id order. 

Specification 31 In that First Lieutenant John M. Ball, Air 
- Corps, Station #8, CAR-A'l'C, Homestead Army Air Field, Homs

atead, Florida, did, at Sta.tion :/16, CAR-ATC, li>mestead Army 
ilr Field, Homestead, Florida, on or a.bout 26 December 1943, 
wrongfully and unlawfully order enlisted men of the Security 
Unit, Station #6, CAR-ATC, Homestead Army Air Field, Homestead, 
Florida., to aim pistols at and fire upon Staff Sergeant Paul 
E. Zane, Administrative Unit, Station 4/f3, CAR-ATC, Homeatea.4 
J.rm:y-. Air Field, Hamiestead, Florida..·. · 

He pleaded not guilty to _andwa.s found guilty ot all Charges and Speoifioa
tiom •. Evidence of one previous oonviotion for wrongtull;y ud wua:wtull;r 
keeping gambling devicea in the day room. of the Transient Detachment at 
hi• field, a.nd for wrongfully and unlawfully ind-qoillg, inciting am permit
ting enlieted men to bet or play upon thee• gambling de"fioes, in violation 
of Article ot Wa.r 96, wu introduced. He waa aentenced to be diamiued the 
urrtce. '.l'he re"fie"1llg authority- approved. .the aentenoe and fo;nrarded. the 
record of. trial tor· action under Artiol• ot War 48_. 

5. SWRID&ry •t th• evidence. 

All the otfens.ee ot whioh aoouaed wa.1 tound guilty ooeurred on the night 
et 25-26 December 19k). In crder·to aet forth th••• ottenaea in chronological 
11quenoe, it will be nece11a.ry to a.lter 1omlffl'h&t their order ae found lieted 
by the oha.rgee am ap~citica.tiona on the Charge Sheet,. . 

a. Speo11'ioa.tion l, <ha.rge II. 

· Testimony oonoerning thil" ottenae wu ottered b7 St&tt Sergea.nt Raymond 
W. Da.rneal., a.ud Print• Robert L, &llon.y, both ot the hcurity tf.nit, Sta.tio:a. 
Number 8, &meatea.d. Army Air Field, &mutea.d, J'J.orida. • .1ocu,.d. wu oommendUt.g 
offi"oer ot thie 'organization, while D_a.rneal. a.ud B'9llc,wq ·wer,, rupeotinl1, 
•~rgea.nt ·t.rld _a private of the g\ard on the night of Deo•mb•r 25-26 (R, 28,U~. : 
Shortl7 befor• midnight on 26 December a. telephone oa.11 ·oame to Da.rual through th• 

.deak 1ergea.nt aekillg that tin gua.rd1 be ta.ken to the Otfio•r•' Club to report· 
to a.oouaed.. Da.rnea.l took tiw en1ieted. men, inolud.izlg Holl'owa.,, ur.olwt thea 
to the entra.no• ot the olub, left the• outdde, Uld. reported. to aoouaed juat 
inside tlw door of the lobb7 (R. 2a,2s,u,z,,88 ), . . 

A d.a.noe ha.d ttlcen pla.oe there tha.t enning,,but ha.d. o6n.Glud.e4, 8Jld m,1t 
of the g~ut1 nre gone, Perha.p1 eight ottic•r• and cme or two _woun were 

. - 2 .. 
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still present in the lobby, whioh &djoined the dance floor. Aoouaed told 
Da.rnea.l ~ bring in his squad, and after Da.rnea.l _had done so, to line them 
up next to the hat oheok oounter (R. 29,30,31,32,34,35,42). Aoouaod then 
oe.lled the squad to,attention, and gave them the OOJ1!!D~nd, •rnspeotion,A.rms•.· 
They were armed with revolnrs. All members of the •quad rmnond the shell• 
from the cylinders~ and stood with their a.mm.uni tion in their right hs.nds and 
their wea.po:ns in' their left. Aoouaed then &aked. •Printe Bensley•; a. member 
of tho •quad, for his gun. Hensley gave it to him. No order to reload 
their pistols was given· to the aqua.a, but moat ot them did •o &nd put the 
weapons,baelc in their hGlatera (R. 30,35,38,39). 

b. Specification 3, Charge II. 

TestiJ110ny oonoer:r:ung this otte:nae, which ooourrod immediatel7 after 
the giving ot the oOJDweadf preTioualy dtsoribed, lt'&a ottered by li>llcnray, 
only, who teati.f"ied that he remembered hearing aoouseli •q when the7 tirs1. 
oame in 11tha.t he ha~ a. guy there he wanted to shoot• (R. 34). Teohnio&l, 
Sergeant.Paul E. Zue, Signal Corps, .J..dm1niatra.t1on.Unit, St&tion Number 8, 
Homestead Anny·Air."-Field, w&a then standing with-his back to tha wall 
opposite the-counter a.t whi.Qh,the •qu..d lined up, aJl.d about fourteen or 
.fifteen f~ef~ away .from t~m~ Wi~neaa •tatod that Zane· did not appear 
t'righteneit_.• After gi~ the oommand ot •:rn.peotion, Arms•, accmed gan 
the command, •Ready!~~· Fire•• .. The •quad did nothing on thi• order. 
Aooused s&id, "What the Bell's.wrong with you guys, oan't you take a.n 
ordort"~ but gave no further o~er•, aJMi the squad did nothi~·(R. 35,36, 
38,41,43). . 

"Major Brecht•, who had oome in t'rom the dance floor while the •quad. 
was at Inspection 4rms, ha.d -oalled Sergeant Da.rneal owr to him for an ex
planation and had instructed him to dindaa the men, whioh Danieal. did 
(R. 30). ·· 

"While he wa.a giving these order•, a.oowied had in hia hand 11& ·g1ua ot 
ha.rd liquor about the oolor of ookle•. There was an odor or an alooholio 
bewrage, probably whiskey, on his breath, but hia posture wu ereot, hi• 
uniform was neat, his tone of voice wu not tmusual, and he 1r&a smiling u 
he gave the ooIIUIUUlds. He did not explain to Darne&l his reuon for ·~-
ing the •quad (R. 30-33,35,36,41). . 

" -o. Specification, Charge I. 

_It appears· that aoouaed left the Officers' C~ub without furthar in
cident, and. went to the orderly room of hi• organization, -th• Seourit)' 
thlit, which was in the same building a.a the post ProTO•t Marah&l '• off'ioe. 
About 0015 or 0030, Prin.te First Class Rigoberto Salinas, Supply &Dd 
SerTices Unit, Station lllumber 8, wu brought in by a. military policeman.. 
Salinas testified that he worked at the Officers• Club on the post, but 
that he ha.d spent the evening &t the U.S.O. in tha :nearby town of 

- 3 



'(280) 

Homeatea.d, Florida. He. had le.f't the poat on a pa.as which he thought waa · 
good until 0600 on 26 Deaember. but which it appear• had, errououaly u4 
unbeknown to Salina.a, ·been ma.de out only tor 2300 of 25 Deoe:m.ber. While 
ha had beea in Homeatea.d, Salina.a had drunk .a bottle aad eight glu1e1 •t 
mu.a ca.tel wine, and b&d. been remond from the inbound oamp bus wluni 1t · 
arrind at the gate. He waa ta.ken to the P.tonat Marshal•a·otfioe by 
Sergea.n.t Frank Brignole, bu~ apparently- thought he WU being taken te . 
the guardhoue, &lld wu ~ng loud protests to Brignolo and to Statt _; . 
Serge&.Jlt Wa.yue D. Pittm&n, also o.f' the Seourit;r Unit, on dut;r u cleek 1,er- :_ 

. gea.nt. Salinaa wu uot 1truggli:ag or _fighti~ h•enr (R. 7-l3,16,17jl8, · · 
20,22,23). ' . . . . . 

Brignolo ·left Salinu standing, ud' 1tilf protesting, outlide the 
rail of the office. .loouaed, who J,i&d bHJl in tho orderly room, oame into 
the •rah.al •a· o.f"fioe, and a oonnraation enatted, the detail• .of 'Whioh wer, 

· not g:l.Ten by- ~ ot proaeoution'a ritnea,ea, but it appe&rs that aoouaod.· 
reaohed a~r~u the rail, grabbed Salinu by the _shirt oolla.r, am .,.~9~- . 
:men.ood to shake him. He told Salina.a that he· (Salinas) wu drunk, and •. · · 
tha.t he (aooused) wu ·going to put him in the _gua.rdhouae. S&li».U 1tate4 
that he told aooused, •1 ·don't gin a damnJ•, aDd ma.;y alao have uaed aoae 
mildly obaoene ·language, but did not threaten or a.buse aoouaed. Bl pro-... ·. 
teated in a-loud TOioo that he wa.a not drunk (R. 8,9,13,15,18,20,21,23,2,).: 
Somehow Sa.linaa got imide the railingJ aooueed held hi.a, still ahaking · 
him, a.gainat a tiling oabinet ~t the lid• ot' tba desk,· a.n.d. 1truok him ill 
the faoe nth hi.a olo,Hd fiat. The blc,w YU deaor.ibed ai a short, •quiolc 
and deliberate• punoh, oausing Salina.a' head to snap baok. He halt. slumped. 
to the floor, but aoouud. reaohed out, grabbed.,hl.m by- the ahould.ers, I.lid. 
braced him. Salina• wu •a1mo1t knocbd out•, and started orying. .loouud 
teok out hie handkerchief, wiped Sali:aa1• llOUth,. an4 ottered hill & oigarotte. 
SalillaA wu then, taken under guard w the guardhouae, ,where. he ape~t tho 

, ~ght (R. 8-10~ 13-16,18,19,2143,26,21). · .. . . . . . 
' • • !. 

d. Speoitication 2, Charge II. ·- . . 
TeatimO:a.y' oonoern.in.g thil oftoue,· which o~oar~d. about' ... hour later 

wu ·offered by Corporal Niohola1 N •. Gaioh ud .Oorperal Joseph w•. Ooager; . 
· 'botb. or th• Seourit;y Unit. Conger wu on guard duty at tho ain gate that · 
night, while Gdoh had gone with aoouaed, at· the latter'• order, to the 
1upply room et· their' organization. About 0100 or 0200. aoouaed telephou4 
t'he.m&in. gate· and ukod for •Private Conger•. He told Conger to piok up ' 
•Prhate Bowman11

,. •Private Draughan• am •Pr1.,...te Sheperd", and to oon.f'ine 
them in the guardhouse. ti proapeotin inmatea or the guardhouae thua 
referred to were aotually, Plrat ~ergea.nt John o. Ba,rmaii, Maator Sorgea.nt - . 

, John Draughan and Sorgea.n.t Robert E. Sheperd., all· ot i.ooused. 1 1 organ.ilation. 
. (R. 44•46, 48:-51). Conger asked whether it WILi an order, 'l.bd aoouaed. aaid 
it wu (R. 46). Conger uked. how lo~ the three men had been private1, 
am aoouaed 1aid either •nve minutes (R. 50) or •Ten minute,• (R. 46) •. 

· Conger then asked what he n.a to do it he'had trouble with t•, .to which 
aoouaed replied that Conger wu on duty, had ·two ha.J:i.da. ud a glm, and. that• 

~ • < • • 
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he wu to oa.rey out the order, (R. 51). Some time later, at the moat an 
hour, a.oouaed phoned Conger again and told him to •di1rega.rd• the previoua 
order. Conger had not seen the men in the llll9&ntilll9 (R. 47,50). 

Ge.ich testified that there were othen in the supply roo•a.t ti. ti:m, 
laughing and. joking, and_ that he was of the opinio:a a.ooused had been drinking. 
There wu an odor ot liquor-on hia breath a.nd his eyes were •ld.nd ot groggy• 
(R. 46,~8). 

Erldanoe for defeme. 

a.. Speoif'ioationa 1 and 3, Charge II. 

Teohnioal Sergeant Pa.ul J•. Zane, who wu the man upon whoa a.oouaed · 
ordered the squad ot guards to tire, testified that he had gone to the 
Officers• Club.about 2000 on 25 December in order to set up the publio 
a.ddres1 system tor'·the dance. He had no con-venation with a.ocuaed during 
the eTening, until about midnight, when the da.noe 1"L8 O"'V9r. .lt that time 
h~ told accused tha.t..he wu finished with his work and tha.t he wu ,soing . 
to hia ba.rraolca. Aocuaed told hi.a to wait a.while, that he (a.oouaed) wanted 
him. AooUJ!ed gave· him a bottle ·of beer.. He remained in the lobby, a.nd 
was sitting in a. ohair in the lobby of the olub when the guards ca.me in• 
.locuaed had told Zane that he wa.a going to have Zane shot, b\tt Zane was 
not frightened, beoa.uae •1 knew it wu mer• horseplay and- tun ~ ---
it di_dn't bother me in. the lea.at•. (R. 62-64, 67,68). Zane's desoriptiOll 
of the incident did not differ from th.at ginn by the proseoution'a wit
n.oae•• exoept tor hia in.sistenoe that he waa la.ughi~ and umrorried · 
throughout~ He ata.ted that he "would aa.y he (aoouaed) ha.d a. 11ttle too· . 
auoh to drink•, though he talked i~telligibl7 and- wu steady on his teet. 

2.,• .·speoif'ioa.tio:n, Charge I. 

Sergeut Z.U..e then went with a.oouaed to accused's of.t'ice. On t-m way 
aoouaed told. Za.na he 'ir8.8 going to put him in the gua.rdhouse. but Zane a.lao 
oo~idered _thi.-· to be ill jeat. While Zane and aoouud were sitti~g in the 

_off'ioe they heard the oamnotion in the next :r-00111 oa.used by, the a.rri.val of 
Salinas _and Sergea.nt Brignolo of the Military Police, and aooused left the 
room to aee what had ca.used it {R. 64,66,69)• . . 

,' 
Sergeant Brignolo ~estified that Salinas ha.d been taken~ff the la.st 

bus into camp because of his inoorrect pass, and that he had beoome noisy 
a.nd exoited when this. was disoove:red. He continued to protest loudly while 
being ta.ken from the gate to the :Military Police station, and wa.s told to 
sit down while Brignolo talked to Sergeant.Pittman at the desk. Ha con• 
tinued in his excited manner, and aooused stepped up, s~ing, "You can't 
talk ~o my men that way" (R. 71-73). Zane testified that he heard loud 
talking, crying. and cursing, had heard accused tell Salinas that he 
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intended to put him in the guardhouse for the night to •oool ort•, and 
hea.rd Salinas sa.y that he did not want to go to the guardhouse beoauu 
there was nothing wrong with him. Brignolo testified that aocuaed 1h~ok 
Salina.a in an effort to quiet him, and finally struck him.with h11 haJ:ld, 
but witness did not see whether accused's hand was open or closed. Zane 
only heard the blow - it wa.s similar to a. bang or a rattle, •like the 
noise of someone striking a 1et ~f tiling cabinet,~ (R. 65-61,71,73). 

Salina• quieted down, but kept on whining. Accused took out hi• _ 
handkerchief, wiped the saliva from Salinas' mouth, and told him he W&I 

going to the guardhouse for the night. Brignolo gave Salinas a cigarette. 
Salinas did not fall to the floor after the blow, and did not hit the 
filing cabinet, aooording to Bd.gnolo's testimony (R. 73;74). Both Zane 
and Brignolo admitted knowing and being quite friendly with acc~ed, but 
ea.oh denied that he would lie or shade his t estiJnony in order to fa.YOr 
aoouaed (R. 66,74,75). -

Aooused's rights were·explai~d to him, a.Dd he elected to be sworn, 
a.s a witness (R. 52"). He stated that ~ ,ha.d been rather depreaaed all 
that day, having beoome involved in d{rlfoulties with his divorced wife 
over the future perms.nent custody Qf their six-year-old son, brought a.bout· 
by the wife' a threats to. have tha. ohild formally adopted by her second 
husband, and by accused1 s·mother's written exhortations to hi~ that he 
come home to Detroit, Michigan, to oppose this (R. 52-54). He spent most 
of Chris~• Day in his offioe, leavi.Jlg about 1630 to go to the Offioerat; 
Club; where· he had "four or tiw• drinks of rum and Cooa. Cola. He then. 
went- to his quarters to wash and. ohange his clothes for the evening'• -
dance. Re returned to the club at about 1930, having ha.d nothing to eat 
since 1030, a.Dd. had more to drink. He 1tated that he recalled ha.rtng 
enjoyed himself with friend.a at the dance, until a.bout 2330, and hartng . 
talked with,: Serg_ea.nt Zane after the danoeJ that Zane wanted to go home, 
but that he told·Zane to wait &while (R. 64, 56~58, 60). He reo&lled no 
other incident oonoerning Zane, but there was no argumeat·between them• 

. The only other incident of the evening whioh,he recalled, hazily, wu hi• 
telephone oall to the ma.in gate to instruct Conger to piok up the three 
•P?-ivates !'. He stated that he woke up the next morning feeling •healthily
good", without arr:, hang-over, and was astonished when told on'.Mon,d.a.y morning~ 
27 Pecember, of what he had done two nights previously (R. 66,57,59). He 
attributed his aota to his being under the int'luenoe ot iri.toxioa.ting liquor, 
a.nd explained his reference to the three noncommissioned offioera as privates 
as a jesting ha.bit among officers and ranking noncommissioned otfioera of 
the organization of so referring to each othe_r (R. 61)_. 

Stipulated testimony whioh would ha.n been given by Ca.pt&in ·Vincent 
E~ Hickey, Air Corps, Assistant Base Administrative Inspector at aoouaed's 
field, was read into the record by defense ooWlSel. Captain Hickey 
corroborated aooused's statBments oon'oerning the latter'• ms.rital diffioultiel 
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and his worry over 'them. Hi, alao sta.ted that aocused was not a drunka.rd, 
that accused had ma.de an,f kept a pledge to the Catholic cha.plain, sinoe 
the Christnas night incidents, to a.bstain fram liquor, and that he "would 
be more than willing to serve with him in any sort of capa.oity. or in aey 
thea.ter of operations" (R. 76, 77). ' · . 

4. The evidence is clear and undispqted. Even the defense witnesses 
testified that accused gave orders to fire upon Sergeant Zane &.lld that he 
struck Salinas in the face. No witmss for the defense denied that accused 
attempted to put the gua.rd sqU&d. through the Manud of Arms, or that he 
telephoned Corpora.l Conger to apprehend the three noncommissioned officers. 
Accused suffered from lack of memory of the night's incidents, except for 
the telephone call to Conger. The finding that aooused committed all four 
offenses is amply sustained by the evidence. 

•; 

That a.ccused's conduct in c&lling out the guard at midllight for the 
purpose of drilling them in the Manual of Anna, in ordering them to fire 
upon Sergei.Ilt Zane,. and in ordering Conger to ·~apprehead tbs. 'three fic
titiously reduced nonoolllni11ioned officers, all nre disorders to the 
prejudice of military discipline, is obvious. Even if they nre k:now?I. only. 
to the individuals oonoerned, it is certain that the opinions which ,must 
ha.ve thereby been fonaed in the minds of those enlisted men with respect to 
accused would be such that he could no lohger oolDDl&lld reapeot or hope to 
mainta.in discipline. If they were known, to others than the men concerned, 
the morale and proper relationship between· officers and enliatecl men were 
correspondingly endangered over an area and to the extent to •hioh they 
became a matter of public knowledge. Nor is it important whether the men 
knew aocuaed to be jesting or thought him to be in earnest. · If the formqr, 
it was a.n ill-conoeiTed subject about which to jeatJ if the latter, e.ocused 
was guilty of mucb. more. serious of'.fenaea than those for which he was tried. 

The Board ot Renew ii of the opinion, however, that aoouaed's conduct 
in atriking Private Salina.a tell short of a Tiolatioa of Article of War 95. 
While it he.a been held {Dig. Op. aG 1912-30, pa.r. 14:90J P• 341J Dig. Op. 
JAG 1912-40; aec. 453 (3)J CM 238970, Bandley) that a.n officer may be charged 
under either Article of War 95 or Article ot'wa.r 96 tor an assault upon an 
enlisted man, a compa.rison of the Hendley cue, aupra, &1ld CM 216734, ~, 
will show that the state of sobriety of the otfioer and the flagrancy' ot 

• the circumatanoes sunotmding the commiaaion of the offense are the taotora 
which determine whether the a.ct is to be considered conduct unbeoudng an 
officer and a gentleman, or only a disorder prejudicie.l to good order Uld. 
military discipline. The Board of Review- is of the opinion that tlw cir
cumstanoes of the present case fall short, in oompariaon·with those ot 
the Hendley oase, supra, of constituting a_ violation of Article ,of War 95, 
and that the reoord is sufficient only to support a finding of guilty ot 
the Speoifioation in violation of Article or War 96. 

5. War Depa.r"bnent records ahow that accuaed is 36 years of age. He 
.. 
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attended the tidwrlit7 of Detroit for two yea.ra. but did not gra.duate. 
~oordiDg to hia own'teati110ny 1n the record. a.oo~ed enlisted in the Ar1J1¥ 
ot the United States on 8 December 1941. · He attended the Officer Ca.ndi• 
date Sohool ot the ~ .Air Fbroea a.t Miami Beach. Florida. and wa.a oom
miaaiomd a. aeoond lieutenant, .Air Corpe, upon graduation therefrom on , 
16 September 1942 •. He w-u promoted to first lieutenan~• .Air Corpa. ~ 
of the- United Statea. on 29 Ja.nua.ry 1943• a.nd to first lieutenant• .Army ot 
the United Sta.tea._on·10 January 1944~ While thia la.at da.te wu aubHqueJtt 
to the oommiaaion 111 a.couaed of the offenses for which he w-u tried, it wu 
baaed upon a. reoommenda.tion dated 7 December 1943, 1n which Lieutena.nt 
Colonel B. H. :Meroha.nt, .Air Corp,. a.ccuaed's ~mmanding offioer, ata.te4 
tha..t a.couaed ba.d performed hi• dutie, u Unit Coil'ml&Jlder, Squadron Adjut&ll.t, 
ud Squadron Supply Officer, 1n a. ~auperior• lllallner, 

The record• a.lJo ahc,,r a.ocuaed'• previoua conviotion by' geuera.l oour.:t;-
111.rtia.l, to whioh :referenoe hu a.lrea.dy been ade. The I entenoe ·1a that 
·ou~. a., a.ppreved 18, ~ 1943 w-u to b! reprimanded. 

6. · The oolU"t wa.s lega.117 oonatituted a.nd had juri,sdiotion of the 
per1on a.nd the offense,. Except u noted a.bove, no error• injuriously 
a.tfeoting the substa.ntia.l right. ·ef acouaed were committed duriDg the 1 

tria.l. . In the opinion ot the Boa.-rd of R,view the record of trial i1 
lega.lly sufficient to aupport only 10 muoh of the findings of guilt7 ot 
Charge I· and tu Specification thereof' a.a involvea a. .finding ot guilty 
of the Speoifica.tion 1n violation of Article ot War 96. legally suffioient 
to support the findings of guilt7 or Charge II and it• Speoifioationa, 
&lid legally sufficient to eupport the aentenoe and to warrant oonfinm.
tion thereof. Diemi11al is authorised upon oonviotion ot a Tiolation ot 
J.rtiole of War 96. · · 

____·...(_On_Le_a_ve___.)_____, Judge Adveoate • 

.. 
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1st Ind. 

War Department, J.A. G.o., 2. 0 APR 1944 - To the Secreta.ry of Wa.r. 

1. Herewith transmitted for the .action of the· President a.re the 
record of trial and the opinion of the Board of Review in the oueiQf 
First Lieutenant John M. Ball (0-562452 ), Air Corps. 

2. I concur in the opinion of the Board of Review that _th• record 
of trial is legally sufficient to support only so much of the findings . 
of guilty of Charge I and the Spocifioa.tion thereof a.s involves a. finding 
of guilty of the Specification in violation of Article of War 96, legally 
sufi'ioient to suppqrt the findings of guilty of Charge II' and its Speci
fications, and legally sufficient to support the sentence and to warrant 
confirmation thereof. This wa.a ac·oused •s second conviction by a general 
court-martial within nine months, and ·1n v;iew of the circumstances at
tending his misconduct in both instances, I believe that his usefulnesa 
as a commissionod officer is ended. I recommend that the sentence be · 
confirmed and carried into execution. 

3. Inolosed are a draft of a.letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the recommendation hereinabove made, ·should 
such action meet with approval. · 

lqron c. Cramer, 
Major General, 

3 Inola. The Judge Advocate General. 
:Incl.1-Record of trial. 
Incl.2-Draft of ltr. for 
sig. Seo. of War. 

Inol.3-Form of Ex. action. 

(Findings disapproved in part in ac.cordance with recommendation of 
The Judge Advocate General. Sentence confirmed•. G.C.M.O. 0 317, . 
19 Jun 1944) · · · · 
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----------------------

WAR DEPJ.RT'mr? 
J.rmy Senic• For~es 

In·. the Oi'f'ice of The Judge · Advocate General 
· ivashington.,'. D. c. (2~) 

SPJGK 
CM ·251546 6 APR 19«_ 

) '.UNITED STATES .FORT HUACHUCA., AmZOUA 

Te. ~ Trial by G.C.M., convened at 
) Tucson, Arizona., 23 and 24 

Sergeant ELGEN BURLESON ) February 1944. Dishonorable 
(38199033),.Special Unit ) discharge, total forfeitures 
Number 1.,·service Command ) . and confinement for lite. 
Unit 1922, Fort Huachuca., ) Penitentia.ry. 
Arizona. ) 

--------~ -----f.EVIE.W by the BOARD OF r.EVmr 
'LYON., HILL and A?rDP,E;.;S, Judge Advocates. 

1. The Board of. Review has examined the record of trial in the 
case.of the soldier named above. 

2. The accused.was tried upon the following Charge and Speci
fication: 

· CHARGE: Violation of the 92nd Article or War. 

Specification: In that Sergeant Elben Burleson and 
· Private Smitty Sutton, both members of Special 

Unit No. l, Service Colli!land Unit 1922, Fort 
.Huachuca, Arizona, acting jointly and in con
junction with one another, did, at Tucson, 
Arizona., on or about Z7 December 1943, with 
malice aforethought, will.t'ully., deliberately.,-· 
fel~niously, unlawfully and with premeditation 
kill one Virgil Williams, a human being, by 
striking the said Virgil Williams on the face 
and head with their fists., and by kicking the· 
sai~ Vi:r&il:Williams on the face., head and bod¥ -
with their .f.'eet.' 

.He plead.ea not guilty to and was round guilty of the ·Charge and Speci
ficaticn., · No. eTidenee. of. previous conviction _was introduced! He was 
sentenced to be dishonorably discharged the service, to forfeit all . ·
pa, and allcwances due or to become due., and .to be confined at hard 
labor for life. The reviewing·authorit7 apprcyed the· sentence., 
designated the United States.Penitentiary-, Leavenworth, Kansas., as the 
place .ot eontinement, and forwani~d the recorc; ot trial for action · 

.und.r' uticle ot War 5~. · · · · ' .· · 
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Private Smitty Sutton (33029813), tried jointly ~:1th ar.cused en the 
sa.~e Charge and Specification, ?leaded not guilty to and was found . 
guilty of the Charge and Specification. · He was sentencsd to be dishonor
ably dischar~ed the senice, to £orfeit all pay and allowances due or 
to become d~; and to be_ confined· at hard labor for life. 'l'he review-· 
ing authority approve.d only so much of the finding of guilty as involved 
a !inding of guilty of manslaughter in violation of the 93rd Article 
of war, and only so much of the sentence as provided for dishonorable 
discharE;;e, total forfeitures and confinement for ten (10) yea:rs, desig
nated the United States-Penitentiary, Leavenworth, Kansas, as the 
place of ccnfinement, and forvrarded the record of trial for action· 
under.Article of War 50½. The Boa:rd of Review has held the record 
·of trial· legally sufficient in the case of PrF,ate Sutton, and it was 
not necessary to prepare a review as to him. 

3. Stnnmary of t."ie evidence. 

Virgil Williams, ·the proprietor and manager of the Rainbow Grill, 
a combination restaurant and beer parlor -ill Tucson.,. .Arizona, died as · 
a resul.t of injuries received by him during an altercation with 
accused and.._Private Sutten. Testimony concerning the .fight and the 
events leadin:c, .up to it was offere.d by Corporal Hugh Bates, Service 
Unit Number 1, Service Command Unit 19?2, and Private J. c. Bolton, 
Post Stoekattt3 J:Jilitacy- Police Detachment, Fort Huachuca, .Arizona, and 
by ?Jiss DessaJJ,n ~ggett and 1tr. 1. Emerscm Foster., civilians, o! 
'I11cson. · · 

The Mght occurred about 2030 on: ·the evening or 27 ·nicember 1943 
· (R. 65), but Corporal Bates _.and PriTate Bolton had l'iad, some dif!icul
ties o! a minor nature with-accused Burleson earlier, in the evenini··· 
Bates and Bolton were on patrol duties· as military policemen 1-n ·· 
Tucion and had seen-l>otb aeclisecfat ·184$ and 1945 at the Elk's Club 
and ~· Beehin ·ca.re~.- Burlesoa ¥4,.been boist_erous., argumentathre ·· 
and profane at these places,· saying that he was .Wgoing .to get drunk . 
tonight•,: 1?~t 'he hs:d 1 sub_sided on, both oc_casions upon bei!li admonished 

'. by the. lri,.tnesses (R.:: 17, 18, 20{ 23,: 24, -25, 321 33, 52-54), · ·· ,. 
. . . ,. ; . ~ . . . . . . '" '.. ,· . 

. Miss ~ggett'.~stitied t.h~t ~".e was the cashier ~ waitress at the 
.Rainbovr cate, which accused and Sutten enter.ad around 2030. ·. Burleson · 

· /. went ii(! .the back,Q#: )he.· room and 'askad Williams tor change. £or, a dime~· 
. ·· Wlllla.m~~ t<>ld,hh to go to Miss Leggett in her'.cage at:thcr front· of' " · . 
.. · t.he restaurant/, to the left ~s on.i entered 'th$ door. ·. so~ 1r0rds we%'$.· 

.exchazi&ed in\~rgument between accused and Will.ialns, but witne~e wa.s,not·; 
close enough ,to know what was sud.r:'~ Accused ca.mi to the .t'rbnt ·anc:1-;: <: .·:. 
asked !or chal'lge; bu~'witne,ss did'11cit''ha-nfit;''ana sci'she_ aske~ i :./,;: ·.· 
Williams to eoma ·and ~et it tQr:he;t;.:.,, The' _&.:grimen't' between"accus~d.,. arid.,} 
Williams continued while W'il.llams ;nnt ·i,ntt>'' 4Clittl~· CO!DP~nt"-on' tru(''.'. 
other; side o.r the ~ont door to tbtatn change--:.,···i.ccused,eontnnied'tb" ::; ~ 

--~curse· i~ .a loud voice; shook the lilfingi,ng gate· to tliEf ·eoml>&r~nt~:-,anci .'. 
. \'., . • ' '.. . ~ ·. . l'. 

.-~'.; 2 -
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took out his pocket knife. This he opened, then returned it to his 
.pocket, still open. llilliams saw him do so, and took a •gunn out of his 
cash drawer, putting it in his pocket. He then came out o! his little 
office, told witness to giva accused'his dime back, and told accused 
to leave the place (R. 4~47). 

Willia.'lls started !or the rearof the room, accused following 
him. About half way back, Williams told accused to_ •stand back", pulled 
out the gun and aimed it at acc~sed, which 9 seemed• to make accused 
nangry1' (R. 43}. At· this point Mr. Fostar entered the care. The 
editor and publisher of a weekly negro journal, he had come from his 
o!!ice next door when a yoW'l.g man had run from th~ Rainbow Grill shout
ing that a tight was brewing there. Foster !ound a crowd of fifteen or 
twenty patrons stampeding out the tront door, and.entered as they 

· left, to .find only Miss Leggett, Sutton, aci::us'ad and Williams in the 
Grill. Sutton was shoving accused toward~ the front ent~ance in an 

· attempt ·to keep him away from Williams. Accused kept •charging towards• 
Williams, cursing, while Sutton repeatedly pushed him back (R. 44, 
64-67, 74). Williams backed and side-stepped towards the doorway 

:which led to a coITidor or recess in the back of his shop, saying, 
•Y.r. Foster, will you call the police?• Foster turned, obtained a 
nickel, ran iµto the Band W Cafe next door, telephoned for the 

. police, and returned to the Rainbow Grill, where the altercation was. 
continuing (R. 66-68, 74, 75.). Accused ihreatened to cut off Williams• 

· head (R. 68) ~ At that ti.'ne \7illiams had' a revolver •do;-m by his side• 
(R. 69; 79). . , 

Bates and Bolton, attracted b:,r tha crowd outside the Grill, entered 
at this moment, to find y;illiams standing holding his ~un down at his 
right side. Accused said, •I ought to take -:r.:y pocket knife and cut 
his head otf111 or •This man got a gun drawed on :r'.e and I will cut his 
head of!• (P.. 'Zl, 28, 56), to which Willia.Ms said to the military police,
nM.P., you kn.cw I don 1t bother anybody and I can't stand to let those 
fellows come in my place a,.d run over me•. He told Bates to 3 gat them 
out". Sutton was still trying to get accused out, using nall the force 
he could•, and saying, •come on, let 1s get out~ (R. 'Z'/~29, 30, 35, 36, 
56, 681 69). Accused refused to go until he had told ~his side of the 
story1', and 17illiams said, uTake him out cf here, because if he hits me 
I will kill .h:im9 (R. 2:1, 36, 37, 57, 69). _ , 

1 

At this point Sutton _turned a.nd said to Williams, "I will hit you, 
_you son-of-a-bitchz:11 and struck 1'!illia.ms a full blow in the face'. w:i.-th ; 
his fist. Willia~s fall backwards into the corridor, or recess,! firin~
his ~--un as he did so. The shct struck Sutton in t!"l.e left sho'.llq.er, and 
he l~ed or fell on top cf '\Yillia'n~ (R. 27, 30, 32, 441 ·57, 70). 
Accused broke awa~, from tha military police, knocked over a big glass 
case, and pil1;;ci onto Sutton and 1\Tillia'I:s in an atter.;.pt to get the gun. -
'l'he three struggled for it, during which time Sutton hit v:illiams 
several times • .Another shot was fired, but it hit no one. The !!iilitarJ 
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police had joined the melee and when accused finally got the gun away 
from Williams., they both joined. in. an effort to wrest it .from accused 
(R. 27., 31., '57., 58, 61., 70., 71., 79). In this latter struggle Bates 
and.Bolton wrestled accused all the way to the front of the shop and 
out thro-:i.h the front door., where Bolton finally wrenched the pistol from 
accused I s hand. Bolton and Bates returned tn the corridor in the back 
vm'9re Sutton and Williams 'had been le.ft lying on the noor, picked up 
Sutton., and carried him 9u.t•. Meanwhile aceused had broken away from 
police and had re-entered the eai'e.. He picked up his cap, put it. 011 
his head., went to the prostrate bncy of.Williams.,· and kicked him three 
or four time-s. He then left and went down the street by himself (R. 27., 
28; JO., 31., 58-63., 71-73)~ 

Bates testified that.while the struggle on the nodr wa~ going on, 
V[illiams was badly beaten in the face .. ·.Sutton had hit h;im on·the right 
side of the jaw with his fist. •His eyes.was (sic) closed., one .side of 
his face was all swollen up., * * * and he was out• (R. 28., 31). , While 
Foster did not state where accused kicked deceased., he testified that 
after the kicking.,_ both sides of his face and both eyes were swollen, 
the right ·side in particular. •He just wasn 1t describable as Virgil 
Williams• (R._ 73). 

Doctor N. K. Thomas, a ,:surgeon of Tucson, treated Williams in . ' , ._ 
the hospital on 29 December, while Doctor George ~art.man; a pathologist, 
performed an autopsy foUowing, Wi,lliams' death :on 1 January 1944.· . 
Doctor Thomas testif'ied that Williams •obviously had received senre·. 
head injuriesn and was parUy iITational., that both his·eyes were·· ·..... · 
swollen almost shut and that he had.numerous abrasions and contusions 
upon his face., head., and scalp1 (R. 4~50). Doctor Hartman testified• 
that~ thorough examination of decaased 1s.body.and or~a.nsdiselosed a 

. considerable number o! bruises over the entire scalp and face, loose_..: 
blood &1d clots throughout the en+,ira scalp from front· to back an'1 tro::1 
ear t.O· earI blood )Jllder. the SCalp I and on, and under the Surface· of' the 
brain. The left eyeball was ruptured. Dea.th was due t~ hemorrhage 
causing pr~ssure on _the brain; espeeiall.y_ at the base. ·· The hemorrh~e 
resulted from 11 external violence• (R. 13-16). · 

Evidence for defense. 

Accused's rights were explained to him by the trial judge 'advocate., 
and he testif'ied in his qwn behali' (R. 102). · It should be. noted, ·:-ix!.· . · . 
explanation of the dif~ieulty experienced by the,military police .in . 
controlling hiin., · that accused is six feet., two inches in height and· 
weighs 'ZJO pounds (R,: 118).. .. , . · · ··· . . . . 

. · Accused and Sutton)1ad visited several drinld.ng ;places on the 
evening of 27 December,.be.fore they ar,rfared at the Rainbmr Grill with 
Sutto:g,•s wife. A~cu.sed denied telling the military police that he · . 
was going to get drunk,. and denie<t'-using other:threatening or. abusive 
language., but admitted that he had d.rurllctwo bottles of. beer· and one 
11 swallow11 of whiskey at the Beehive Cafe- and that the police had. told 
him t_o keep quie~ {R. 102-104., 106. ·119, 125). . _· · . ·. · · · ' 

. ·. . ·- .... , " 
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Accused testified that upon entering the Rainbow_Gr~ll, Sutton and 
Sutton I s wife coinm.cnced playing an electrically operated tar·get gun 
device, while accused ·went on to ti1e rear of the cai'e towards the 
kitchen enclosure, where deceas,Jd was seated on a stool. He asked 

, deceased for .change for a dime, but did not understand deceased's ~i~st 
reply. Deceasad then said, •God damn you,·you seem you don't wan~ to 
understand what I said. You go up front and get your change• (R. 106-108). 

Accused and deceas;.;d walked ·separately to the front. of tha cafe, 
deceased mumbling to himself, and saying when accused spoke to him, 
•God damn it, go \.J:P to the front and get your change•. Accus8d replied, 
•You do:Q. 1t have to talk to me like that, you can talk to me like a 
man•, and continued towards the front. ·He denied having. cursed or shaken 
the gate,. and stated that ha did, not remember having taken out his knife, __ 
although possibly he could_ have done so (R. 108, 109, 120-122):: Accuse_d -· . 
gave Miss Leggett the dime at her cashier's cage, but she returned it, 
telling him that she did not havs change and that· he would have to get 
it_ from deceased. Deceased opened a dra~~r and pulled out a pistol, 
which he pointed at· accused's stomach, saying, •God damn it, I told 
you to get your change over hare''(R. ·110, lll). Accused denied t,l.lat 
deceased had~told him to get out (R. 122). 

Accused said.to deceased, •rr you shoot me with that pistol and 
don 1t kill me I will raise plenty hell; with you•, .but he deni~d saying_ 
he would kill dec_eased (n. 111, 123, 125). Deceased said, •I will · 
damn sure shoot youtt, and"walked -towards accused/ who began backing 
.towards the .rear qf the cai'e. Dece~sed .followed, still p9inting the 
gun._ About half way back, Sutt·on came between then, t_hrew up his arm, . 
and asked deceased not to shoot accused. At this moment l3ates and 
Bolton entered, and Bates asked accused what was the matter. Neither 
they nor Williams told hilll to leave•. As he was attempting to explain to· 
Batea, the pistol was fired, the powder from the blast· searing· ac_cused' s 
lips (R. 112, 113, .123). Accusea admitted, however, that hi was' not 
between deceased and the .back door at this ·time {R. 12J)., • · - . . . · 

.· . : 

He turned a..'ld saw Sutton and deceased stagger towards .the rear 
of the building and fall into a corner, Sutton across --decsased, 

_holding deeeased'a right hand in the air in their struggle fOJ:' the 
pistol (R. ll.'3-ll5, l'Zl, 1,29). Bolton joined the struggle between · 
Sutton and deceased, while Bates stood between aQcused arid t,he other-: 
thre.e. Accused then stepped across d,ecsased, knelt. on deceased I s 
thigh, and, seizing the barrel of the pistol, twisted it from hb 
grasp. Bates then:seized the pistol in accused's hand, askin& 
accused to give it to him. Accused did not_ do so, and the _two -walked•_ 

- up the center aisle· of the cai'e, out to the• jeep in front . ot' the cai'e, - -
.where Bates •just asked• hilll for the gun. Here accused •turned the 
· pistol loose•, and went ba~k in~o the buildinii({R. ll~; U7, 126, l'Zl). 

;,. 5 -
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. . 
About three or four minutes elapsed between his departure from the cafe 
and his return thereto (F.. 128). He found deceased lyini on his· right 
side in'a corner in the rear with his legs half drawn up, his arms 
stretched out, and groaning •just as ii' he was choking to deathff. He 
did not see· Sutton, for whom he had returned., and denied having hit or 
kicked deceased or injured him in any way (R. 1171 llS, 127-129). He then 
walked out ot the care, met Mrs. Sutton, who·refused to accomp~ him, 

·went across the street to a·car in which another sergeant was sitting• 
. This sergeant took him out to •Randolph Park-, where accused reported the 

trouble in town to •Major Laurenson• (R. 118, 124). · 

Private Sutton and ~is wife, 1!rs. Mary Sutton; also testifiied !or 
the'defense. llrs. Sutton's testimony. added nothing.to the !acts in 
evidence, for she observed only that decea·sed pointed a gun at accused,. · 
and she left the cafe when her husband intervened in the dispute •. She 

· did not hear deceased tell accused to gat ,out (R. 96-101). Sutton's· 
testimony likewise contributed little new. They had seen the military 
police earlier in the evenin&, but'had not talked with them prior to the 
trouble in the Rainbow'Grill. '?I~tness observed nothing there until . . 
his· attention was distracted from:: .the target machine by deceased' s 

, pointing the gun at accused~ Wi'tness •beggedi, deceased not to shoot 
accused; at that point _deceased. 'lowered the revolver. When Bates and 
Bolton came in, deceased said, bYou better get that big fellow out of 
here before I kill him~ (R. 134-1.'.38). There was not enough time to do 
anything, for deceased shot witnes's while they were. talking. Witness 
said that he thouGht the shot was intended for accused (R. 1.38, ;L.39, 
144, 152). · He was hit in ~e left shoulder, and grabbed hold or . 
deceased•s arm with his_ right hand and_they went back until they .hit 
the·wall, where they Jtwent down• together (R. 1.'.381 l.'.39)~ He did not 
see accused again after accused took the pistol from deceased' s hand 
and asked witness ii' he was all right. Sutton •struggled» out of the 

. ~are, got in the jeep, and was taken to the Military- Police station 
and thence to the.hospital (R. 140, 141,' 14.3). Witness denied striking 
decease,¢::~t any time other than when they were falling, denied hearing . 
accused curse, shake the gate, or· say he would cut .ott deceased's head; · 
and denied stamping on deceased while the· latter was on' the floor (R,J.44:-148). 

. . 

Co~onel Ernest L. Danielson, Special Unit Number 1;· Service Command 
Unit 1922, .Fort Huachuca, te~tii'ied that accused had an excellent repu- •· 

· t.at.ion 'for v:eracit;r and sobriety, and had been a tr:-.1etworthy and reliable · 
soldier (R. 155). Captain Homer n. Davis., Service COIIJ,'lland_Unj,.t 1982, · 
Phoenix, Arizona, testified that· accused had been under his direct 
co~and for approximately four months and had an excellent reputation 
(R. 156, 157). First Lieutenant John J. Fox, Service Command Unit 

. 1948, Santa Anita, Calii'ornia, testii'ied that accus~d had been under· 
his connnand -~·or about six months, and that his ·character was exeell~nt 

.(R. 158). · . . 
' ' 
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4. The record thus contains evidence tending to prove that Williams 
and accused engaged in an argument over the matter of chani;;ing a dilll9., 
during the course of which accused took out and opened a pock~t knife 
and placed it is his· pocket., whereupon Williams took a revolver .from a 
drawer and put i,t in his pocket. When Williams ordered accused to leave 
the restaurant and started toward the rear of the room., accused followed 
him. Hali'way back, Williams told accused to stand back. YTilliams then 
pulled out his revolver and aL~ed it at accused. This angered accused. 
At Sutton's request not to shoot accused, Willia-rfls lowered the revolver 
to his side. To keep accused away from Williams., Sutton shovJd accused 
toward the front entrance., during which proceeding accused kept cursing 
and •charging toward• Williams., threatening to cut off his head. After 
the arrival of the military police., and after Williams had reg,uested 
the police to remoTa accused and had threatened to kill accused if 
accused should hit him., Sutton suddenly turned on Williams and hit him 
in the face. Williams fell back firing his revolver. The bullet ~t 
Sutton in. the left shoulder. He and Williams .fell to the noor. Accused 
•piled• onto them and attempted to get the revolver. DUring the 

. general struggle for the revolver., Sutton hit Williams several times. '. 
Accused obtain~d-the revolver. The· military.police succeeded in 
removing accused:.rrom the ca.re and getting the revolver away from him•. 
Accused returned to the care ,and kicked the prostrate Williams in · · 
the fa.ce and head several times. · Williams died .from hemorrhage caused 
by injuries on. the· head and face. A.ccused ·said that he returned to the 
restaurant three.or four minutesafter his exit therefrom., and that the 
purpose of his return was to find Sutton. He denied kicking or striking
Williams. · · · 

It 1s- obvious that the court .. could properly find that the kicks 
administered by accused were either the sole or a contributing cause. 

· . of Williams• death. On the issue 9f malice aforethought,., let it 
be assumed; but not decided., that the events prior to accused's first 

·removal.from the .restaurant amounted to a •sudden· quarrel•., and thus 
constituted a·provoeation sufficient to reduce to manslaughter a 
death resulting f'rom a blow then executed (Winthrop., l..filitary Law and . 
Precedents, 2nd ed. rev • ., p-. 675). Even ·upon that assumption., the . 
subesquent conduct of accused warranted the court in concluding _that· 
the lcilling was committed with malice aforethought. By accused's 
own admission., three er four ~inutes elapsed between his leaving 
and re-entering the restaurant., and the purpose of his return was to 
find Sutton. Thes$ facts., plus the brutal and calculated nature of the 
'kicks administered to· the helpless Williams., justify the. belief that · 
any hsat of' anger engendered by an a::;sumed provocation had disappeared,: 
and that the killing was in <;:old ·blood._ . Al though intent to kill is net 
an essentfal. element of murder (11CM., 1928., pp". 16.'.3., 164)., it was alleged 
in the Spec~fication a.~d might_properly have bean inferred from the · 
evidence. · · · · · · 
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' '·.It was.also alleged th&t accused 3/}d Sutton act~c jointly ~nd in 
. conjunction w:i.th one another. This allabed concert of action ~~~ly 
_· appears from the evidence. , · 

In th~ opinion of the Boa_;d of Review., accused vras properly con-
victed as char~ed~ · 

5. a. The defense noved for·a continuance for one week for 
reasons not necessary to enumerate in this opinion. After a con
ference.bGtween the court and counsel., a·continuance for one day was 
granted (R. 9-11). Upon the convening of tha court on the followinf; 
day., the defense counsel declared his readiness to proceed. .There is 
nothir.g in the record tending to show that.the one day's continuance 
was insufficient., and, especiall~ in view of the defense ccu4sel 1s 
concurrence, the court's action was correct. 

£.• On behalf of_accused, the defense moved for·a s,.verance. 
The motion was .denied (R. 7., 8). 1'1hen later renewed,· it was again denied 
(R. 94, 95). The motion was made because accuseq. desired the testi
mony of.Sutton and lJrs. Sutton, and contended that a joint trial •makes 
it more diff:l,.'bult i:· * -J:· to answer the charges•., and that Sutton would, 
be prevented by f~ar of self-incrimination from presenting his com-

·plete story. The court ruled correctly.· The ~ranting of the motion 
~d consequent. trial o.f accused alone would not hav_s affected Sutton I s 
ribht to refuse to answer questions by reason of their tendency to · 
incriminate him.,. and the record shows that the testimony 0£ Sutton and . 
his wife was not qualified or circumscribed by :the joint trial. 

' . 
£.• Certain exhibits of-the defense were not introduced in 

evidence.,- altl!ough they were marked as exhibits and.referred to ~uring 
tr.a trial, especially a model of the building in which the crme took 
place. -It ia npt shown in the record that accused 1s counsel ever.offered 
them in evidence., and their'failure to.be included in the record.can-
not under the circumstance:, be considered to have prejudiced a9cused 1s . 

. · substantial rights. · 

£• Other r:dnor errors claimed by. couns.;;l fer accused to have 
occurred dur:Llg the trial have been considered by the Board of Revier, 
and in the opinion of the Staff Judge Advocate., a.--id found to have cauzed 

accused no harm. · 

6. Attached to the record is a recorn.endation fer clemency signed 
b;y· the defense counsel and assistant defense counsel, and submitted to 
the ~eviewing authority.· · 

7. The Charge Sheet shov;s that iccused is 34-1/2 years of age, 
had no- prior service, and was inducted at Tyl_er., Texas., on 4 August 
1942. .. 
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8. The court vras legally constituted and had jurisdiction of the 
person and subject matter. No errors injuriously a!fecting the sub-· 
stantial rights of accused were con:.mitted during the trial. In the 
opinion of the Boar~ of Review the record of trial is legally suffi
cient to support the findings of gullty and the sentence. A sentence 
of death or of imprisonment for life is mandatory upon conviction of 
murder in violation of Article of War 92. Confinement in a penitentiary 
is authorized by Article of War 42 tor the offense of murder, recognized 
as an offense of a civil nature, and so punishable by Title 18, sections 
452 and 454 United States Code. 

-9-
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WAR DEPART'..!El'JT 
.Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGN 
CM 251549 

2 9 NAR 1944 
UNITED STATES ) FIRST AIR FORCE 

) 
v. ) Trial by G.C.M., conveped at 

·W.tchel Field, New York, 22 
Second Lieutenant HENRY G. ~ Febl"l,l.ary 1944• Dismissal. 
ALLMEROTH (0-798736), Air ) 
Corps. .) 

OPINION of the BOARD OF REVIEJT 
. LIPSCOMB, GAMBRELL. and GOIDEt-r, Judge Advocates 

• 0 

T -----
l. The Board of Review has ~xami.ned the record of trial 1n the 

case of the officer named above and submi:t;s this,.its opinion, to '.l'he 
Judge Advocate General. · 

2. The accused was tried upon the .following Charges and Specifi
cation~: 

CHARGE I: Violation of the 196th .Article of War. 

Specifi.catf.on l: In that Secom Lieutenant Henry G. 
Allmeroth, Air Corps, attached to First Air Force 

1 Provisional Staging Squadron, havillg been alerted 
,., tor overseas duty and having been restricted to 

the limits of J.rmtJ Air Base, Mitchel Field, New 
York, from about 0800, 6 February.1944, until his 
departure for overseas,·scheduled ·:ror.osoo,· 7 Febru
aey 1944, did, at Mitchel Field, New York, on or 
abou,t 1700, 6 February 1944, .. break said restriction 
by going to Hempstead and Garden_ City, New York. · 

Specifit;:'ation 2: (Finding of not guilty). 

http:Specifi.catf.on
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. CHARGE II: Violation 0£ the 61st Article 0£ war. 

Specification: · In ·that Second Lieutenant Henry G. 
Allmeroth., Air Corps., attached to First Air 
Force Provisional Staging Squadron, did, while 
in alert ibr overseas service., llithout proper 
leave, absent him.self from his organization at 
Anriy Air Base., Mitchel Field., New York, from 
about 17001 6 February 1944 to about 1030., 7 
February 1944. 

ADmTION.AL CHARGE I: ·, Violation of the 69th Article of lfar.
' .' 

Specification: In that S~cond Lieutenant Henry G. 
Allmeroth,. Air Corps, attached to First Air. 
Force Provisional Staging Squadron, having been 
duly placed in arrest at Mitchel Field, New York, 
on· or about ? February 1944, did, at Mitchel 
Field, New York, on or about 12 February 1944, 
break hl,s said &?Test before he was set at liber
ty by proper authority. 

ADDITIONAL CHARGE Il: Violation of the 61st Article of War. 

Specification; In' that Second Lieutenant Henry G. 
Allmeroth., Air Corps., attached to First Air 
Foree Provisional Staging Squadron., did, w.i.th-

- out proper leave., absent himself i'rom his sta- -
tion at Mitchel Field, New York.,· from about l2 
February 1944 to about 15 February 1944. 

The accused pleaded not guilty to each 0£ the Charges and Specifica-
tions and was found, not guilty of Spec1£ication 2 of Charge I but gliilty 
of all Charges and all other Specifications thereunder. He was sentenced 
to be dismissed the service. The reviewing authority approved the· sen-· 
tence and fo~arded the record of triS.1 for action under· Article of ~ar ·,48. 

l ' 
3. The evidence for the prosecution shows that the accused was 'at-

tached to the .First Air Force Provisional Staging Squadron., Mitchel Field., 
New York. This organization was activated on 17 November 1943, and its 
authorized strength fixed at twenty-four officers and £our hundred en-

. listed men. :Its personnel was to be furnished by the First Air Force 
and its equipment supplied by the Commanding Officer of the Army Air · · 
Base., Mitched Field, New Yorl<: (R. 9., 26., 39, 40, 45, 51., 55; Pros. Ex.?). 
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As of.l Febrµary 1944.,-the Commanding General of the First 
Air Force had issued the follo'Wing order:. · 

•1. Effective this date all combat crew, 
personnel being staged by the F.i,rst Air Force 
Provisional Staging ·squadron., Mitchel 'Field., New 
York., are restricted to the immediate limits ot · 
Arrrq 'Air Base., Mitchel Field.,· New York. 

2. The s,bove action is necessitated be
cause combat crew personnel in the past have 
nagrantly abused their pass privileges to. 

· - the extent that departure of aircrai't for 
overseas movement has had to be delayed. 11 , 

Some time therea.rte~.,"'the accused executed a certificate required ot all 
newly arrived members of combat crews stating tbat •r am .f'aniliar with 
ltr. 1st Air FQrce., dd l Feb., 1944 regarding .the restriction of Combat 
Crews to the limits of Mitchel Field". A copy of the order :was •placed 
on the .bulletin board., bordered in red., and ~ copy was placed on the 
.counter next to where the individ_uals signed the certificate• (R. ll-l4; 
Pros. Ex. 3-4) • · · -

The· accused was a member of crew A.Yf-5 and the co-pilot of a 
plane of which Seoond Lieutenant Grant L. Jensen was ~e pilot. On 
5 February 1944 the Operations O.rficer of the First Air Force Pl'.ovisional 
Staging Squadron issued "Memorandwn Number 70". This provided in perti-
nent part that : · ·· · · · · · 

•1. · Pilots and crews., as listed below., having· 
reported to this station are AT,JIBTEI) and will closel;y; 
follow the schedule for 6 February 1944 listed below. 

I • 

ON PROJECT NO. 96.331-R. Ele~tronically Trained . 
. Replacement Crews. r 

NO. PIIDT CREW AIRCRAFT NO. 
* . * - *' * 4 2nd Lt. Grant L. Jensen AW-5 ,•- 42-100041 

SCHEDULE FOR 6 FEBRUARY 1944 

. 1315 - Physical examtnati on for entire crew 
at Bldg. T-12. * * * .·; NO crew will be cleared un- • 
less~ crew members am passengers are present. 
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;.., 1400 - Pilot will report to Processing Bldg 
T-83, Personnel Secti.on, to receive all personnel 
records. 

. ,''\ 

1500 - All personnei baggage and equipment. 
will be taken to the respective aircratt by the 
crews. * * *• 

1700 - Sectional Clearance. * . * *•. . . . 

· 2. ~ 01'.ficers and Enlisted Men, Upon being 
Alerted, are Restricted to l{itchel Field * * -t.~• (R. 12, 
26-28; Pros. Ex. ;). · 

' , . 
About 8:30 

1
ot'clock on the morning 01' 6 February 1944, the 

·executive oi'ficer of combat crews for the First Air Force Provisional 
Staging Squadron delivered a copy of the memorandum. :to the. navigator 
of crew A1l-S libo passed it on to his pilot.,. Lieutenant Jensen. The 
processing was commenced at the hour speci!'ied and ,ras participated 
in by the accused. While theJatter may not have seen the copy,,he 
was "present throughout the clearm. ce procedure" (R. 8-9, 14, 18-19). 

• I ', I • 

· Lieutenant Jensen was instructed during the course of the day 
that he was· to depart for an overseas station at 8:00 a.m. the following 
morning. The accused was informed of "the take-off time" •• Immeiiately 
arter completing his processing he 16ft the Field and went to Garden 
City, New York. He registered at the·Garden City Hotel at 5:18 p.m. 
and left a request that .he be called at 6:00 a.m. o'clock. At about 
9:30 p.m. he cashed a Western Union draft for $25 at the Western · 
Union Telegraph Company in Hempstead, New York (R. 8, 24-25, 4?). · 

. At 7:00 a~m. on 7 February 1944 he should "have been turning· 
in his bedding equipnent preparing to depart" and at 8:00. a.m., he should 
have been on the. fiying line. He was absent from both places of duty 
at the tim, specified. An effort was made to locate him, but he was not 
seen until around 11:00 a.m., when he entered_ his barracks fof the pur- .
pose of changing his clothes. He was then asked by Captain Charles P. · 
Hood "whether he knew he was restricted", and he replied in the ai'finna-
tive. He 11as promptly placed in arrest and the following order, signed 
by lieutenant Colonel Philip L. Mathewson,_ the Corrmanding Officer of the 
First Air Force Provisional Staging ~quadron, was served upon him_: 

( . 

n1. You are hereby placed in arrest in 
quarters effective at 1100 hours this date, and 
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until ·such _time as you are re.leased by competent 
.authority~ · 

12. You 'Will remain in' quarters at all tines 
·except for three periods o:f one hal.f hour each 
. daily at which time you will go to Bldg. T-100 · 
for meals. Your presence in your quarters will 
be checked· every two hc{urs. Any absence except 
as stated above 'Will be regarded as a breach or 
arrest by this headquarters. * * *"· 

Receipt o.f this document was acknowledged by 1st indorsement (R. 9-10, 
15, 21-24, 29-30, 47; Pros. Exs. 1., 2, 6) •. 

The accused was "Relieved from duty with crew FZ 722 AW-5 
and placed in combat excess pool (attached unassigned)". Between 
11 :15 and 11 :JO p.m. on 11 February 1944 he was in the cafeteria. 
He "walked up'· to the table" at which Captain Hood was sitting and 
stated "in a questionable voice" that "ha was getting tired o.r sitting 
in quarters and came fsii} over to th;e cafeteria". · He was told to re
tum to his quarters "since he was in arrest" (R. 10, 45, 48-49; Pros. 
Ex. l). . 

Sta.ff Sergeant Walter F. Brockman was in. charge of quarters at 
squadron headquarters that night. He testified that he had been given· 
special orders to check the accused's presence every- two hours and that: 

"At 6:00 o'clock I went out and personally 
checked his barracks •. I had an assi.stant charge 
of quarters •. I .found no one in his bar:i-acks in 
his bunk. I asked for the man I was supposed to 
check, but no one professed to know him. At 1800 
the assistant charge of quarters ·wld me that 
/J,he aceusei/ had called ·and reported that he was· 
not in his barracks. 

* ·* * 
"At 2015 there was a telephone call bz a 

man who identified himself as ffiie accuseg/ and 
· asked to be checked in. · 

* * * · "Approximately 2130" nr got a gl:f,mpse of 
a man 'Who identified himself as /J,he accusei/ 
to the assistant charge of quarters. 

* * * 
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"There.was a telephone call at 11:30 * * * 
which I answered in which the man identified him
self as ["tJ:i.e accusei/ stating that he was at the. 
cafeteria and that he would be in later. 

* * - . ·.* 
· "At 0130 February 12th a man cal.led to re-

port to me as b,he accu.sei/, stating that he was 
.not in his barracks, and then I carried on a 
further conversation with him arrl he reported 
to me, told me, tJ:i.at he had met Captain Hood in 
the cafeteria earlier in the evening. 

* * * "I was led to believe that m was in the 
cafeteria. He stated that he was still there. 
I told him that I was supposed to check £or his 
presence in,. tJ:i.e barracks and that I had not found 
him in., and I suggested that he go ba_ck. I didn't 
have any authority to sa:y anything., but I had not 
found him there yet.. He led me to -believe that he· 

· would return ·shortly." · 
' 

The bed checks were continued at two-hour intervals throughout the 
night., the. la~t one being made at 8 :00 a.m. on 12 Febl:"llary 1944. 
The accused was not in his quarters at any of these times. · Additional 
checks made later in the day and on 13., 14., and 15 February 1944 
showed him to be still absent. On this last date he returned to 
Mitchel Field. He came "to the orderly room., at about a quarter to 
ten in the evening * * * and s_aid that he had just returned to ·the base., 
that. he -had been off and got back about two hours ago and came to the 
orderly room because .he wanted to talk to somebody". The coimnencement 
of his absence ldthout leave was fixed by him at "a quarter o.f:two on 
Saturday morning * * * the 12tJ:i. of February" (R. 45-46., 50-56; Pro.s. 
Elts. l-:2). . · · . . ' . 

, 4. The accused., after his rights relative to testifying or re-
lJlB.ining silent had been explained to him., took the stand on his own. 
behalf•. He stated that prior to 7 February 1944 he had never seen 
either the letter of.l February 1944., which is P:rosecution 1 s Exhibit 3; 
restricting combat crew personnel to the immediate limits of Mitchel 
Field., or Memorandum Number 70 dated 5 February 1944; that., as he 

. followed the processing schedule., each o~ his duties was explained to 
· him by Lieutenant Jensen who had the only copy of the Menorandum; that 

he had never looked at the Squadron's bulletin board; that he had signed 
the certificate· acknowledging familiarity with the order. of ,restriction 
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at approximately 3:00 p.m., on 6 February 1944; that he had not been 
"given any :idea" as to the significance or the instrument; that he 
had obtained permission to leave the field from Lieutenant Jensen; 
that he had been directed to return at "7:00 o'clock the following 
day"; that he intended to return in time for the take-off and accord
ingly "left a call at the Garden City Hotel desk for 6:00 o'clock the 
next morning"; that when he awoke late, he was "plenty worrled11 ; that 
he did not oommunic·ate with his organization because he 11didn't lrant 
to get the, ~ilot in trouble"; that he was "going to call 'but * * * 
thought fhv would be out here in about 20 minutes"; that he did not 
arrive at Mitchel Field until 10:15 a.m. on 7 Februa.ry 1944; that 
upon finding that his plane was still there he "was happy• because he . 
"thought everything would be all right"; that .he "went to the PX 

. Cafeteria, had a cup of coffee and a roll, went to /iiiiJ barracks and . 
got into lfuiJ flying clothes; that at 10:30 a.m. he was told j;o re
port to Lieutenant Jensen in the orderly room; that after being kept 
waiting about half. an hour, he was· placed in arrest; that he had never 
admitted to anyone that .he had kn6wn that he was restricted to the 
field; that between 4:30 and 5:30 p.m. he-signed the_indorsement ac
knowledging receipt of the order of arrest; that each da,y thereafter, 

11I just waked up usually late in the morning 
because I couldn't sleep very well at night; ate 
about t-wo meals a day, I wrote a few letters. The 
rest of the time - it was pretty cold in there; I 
just sort of tried' to relax"; 

that his quarters were in an 11open barracks11 ; that· he caught cold and 
was nervous; .that on the night of 11 February 1944 he 11ate dinner" and 
"drank some beer" at the PX Cafeteria; that he le.ft between 2:00 and 
2:15- a.m. and started walking oown the street to the· barracks; that 
he n'stopped a taxi" and was driven •off the field" to'•someplace on 
the other side of town in Hempstead"; that upon realizing what he 
had done, he '!was afraid to come back•; that at .the time he had no 
_money; that he made no attempt to walk back because he "had not 
shaved since Friday"; that he had no authority to be absent from 
Mitchel Field between 12 and 15 February 1944; and that as soon as 
funds were ma.de available to him he returned of his· own volition 
(R. 69-85). 

5. Specification l of Charge I alleges that the accused, "having 
been alerted for overseas duty and -having been restricted to the limi.ts ' 
of A:r:my Air Base, :Mitchel Field, New York" did on "or about 1700, 6 
Februa.ry 1944, break said restriction by going'to Hempstead and Garden 
City, New York". This offense was set forth as a violation of .Article 
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of War 96. The Specification of Charge II alleges that the accused did, 
"while in alert for overseas service, without proper leave, absent him
self from his organization*** from about l?OO, 6 February 1944 to 
about 10,301 7 February 1944"• This act was charged under Article of 
War 61. The Specification of Additional Charge I alleges that the ac
cused "having been duly placed in arrest at Mitchel Field, New York, 
on or about 7 February 1944, did * * ,* break his said arrest before 
he was set at liberty by proper authority". This offense was laid 
under Article of War 69. The Specification of Additional Charge II 
alleges that the accused "did, without proper leave, absent himself 
from his station at Mitchel Field, New York, from about 12 February 
1944 to about 15 February 1944. This act was set forth as a violation 
or Article of War 61. 

The proof required for· a convic;tion under Article of War 61, 
'fihen the accused is charged with absenting himself -without proper 
leave, is that n(a) * -i:- * the accused absented himself from his command, 
guard, quarters, ·;station, or camp for a certain period, a.s alleged; and 
(b) that such absence was without authority from anyone competent to 
give him leave" (M.C.M., 1928, par. 132) • Both elements. were present 
in this case•.The absence without leave covering the period between 
12 and 15 February 1944 was taken without even a pretense of authority. 
The preceding absence l'iithout leave from 1700 on 6 February·1944 t'o 
about 1030 on 7 February 1944 may have been conmenced with the per
mission of Li~tenant Jensen, but he clearly had no power or right to 
contravene the express orders of restriction issued by the Commanding 
General of the First Air.Force and the Commanding Officer of the First 
Air Force Provisional Staging Squadron. Even, if he had had the ·authority 
to modify the conmands of his superior officers, he had explicitly-fixed 
7:00 a.m. as the time 01' return, and the accused was.absent without leave 
from that hour_ until his return at 10:30 a.m. The delay was short, but 
every. moment lost was vital. The gravity of the offense depends not 
only upon _the length of the absence but also upon the degree of im
portance attached to the accused's presence at the designated time and 
place.~- Obviously one who is alerted. and ordered to report at a speci.;. 
fied hour for departure for overseas duty is·under a greater obligation 
to avoid delay than one who, for example, is directed to attend a 
practice march in basic training•. Flagrantly willful absence .from an 
overseas shipnent inspired by desire for personal pleasure is inexcusable. 

The breach of restriction in violation of Article of War 96 
• has been clearly shown. It is inconceivable that the accused did not 

know the contents of too order of l February 1944 issued by the Com
maruling General of the First Air Force. 'The certificate acknowledging 

· familiarity with its contents refutes the claim of ignorance... ,' 
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.A breach of arrest under Article of War 69 has ai~o been 
demonstrated beyond a reasonable doubt. The proof necessary to . 
support a conviction of this offense is "(a) That the accused was 
duly placed ix: E.rrest; and (b) that before he was set at liberty by 
proper authority he transgressed the limits fixed by A.W. 69 or by the 
orders of proper a'l:lthori ty. An arrest is presumed to be legal" (M.C.M• ., 
1928., par. 1.32!.). · 

· Defense counsel has struck at one of the main pillars of the 
prosecution's case by ably arguing that Lieutenant Colonel Mathewson 
did not have authority to place the accused iJl a1Test. This contention 
is based upon· the context of paragraph 20 of the Manual for Courts
Martial., 1928., which states., in pertinent part., that: 

"The following classes of persons subject to 
military law will be placed in arrest or confine
ment under A.W. 69., as follows: 

* * * "Officers, Manbers of the Army Nurse Corps., 
Warrant Officers. - By conmanding officers o~, 
in person., thro.:ugh other officers., or by oral or 
-written orders or communications. The authority 
to place such persons in arrest or confinement 
will not-be delegated. Subject to such limitations 
as may be imposed by superior competent a1;1thority 
the tenn 'commanding officer' includes the commanding 
officer of a garrison., fort., camp., or other place 
Ylhere troops are on duty and the con:manding officer • 
of a regiment., detached; battalion., detached company., 
or other detachment., and their superiors. 11 · 

Cl., z:J June 1943., AR 95-10., Z7 July 1942, provide.s that: 

"C. For all purposes of adninistering military disci-
. pllne and the exercise of inferior court-martial juris.. 
diction under the provisions of Articles of War 9 arid 10, . 
a squadron will be considered a battalion., a group will 
be considered a regiment; and a ldng will be co'nsidere~ 
a brigade. Conmanding o.fficers o! squadrons., groups., ' 
and ldngs iii.11 have all of the co?Tesponding powers 
confe1Ted by Articles of War 9 and 10 upon commanding 
officers of battalions; regiments., and brigades., 
respectively." 
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The First Air Force Provisional Staging Scpadron "was a unit in 
itselfff but. "was assigned to the First Air Force•. As was said 
by the Trial Judge Advocate, the "First Air Force Provisional 
Staging Squadron is ·an independent unit, separate and apart, ex
cept insofar as·it consti.'tntes a part of the First Air Force". 
The Commanding Officer· of the Squadron was subordinate to the Com
manding General or the First Air Force in all tactical matters and 
to the Base Commander, Anrry Air Base, Mitchel Field, New York., ·in 
all aministrative matters. All three organizations, the Squadron, 
the First Air Force., and the Army Air Bas~ were located at the same' 
field and shared many of the same physical. facilities (R. ';s., 33-34, 
40-41, 62; Pros. Ex.?). _ 

1 

_ From th~se facts it. is a_j)parent, ~d Defense Counde1 admits 
in bis Memorandum of Law, that the legal status ot the Squadron tor 
purposes of military justice was the equivalent of a •separate• battalion 
as distinguished from a "detached" batt?,olion. This· conclusion cannot 
benefit the accused. The words "regiment, detached battalion., detached 
company., or other detachment" appearing in paragraph 20 of the Manual_ 

.- are exact~· the same as those employed in Article or War 10 and., under . 
universally- recognized rules c;if_. lega1...construction, must be given an 

· identical interpretation. .The;'Judge Advocate General, in passing upon 
that'.Article has held that: -· · ·. 

/ . ~ 

"* * * so far as the ,regim9nt ,to 1Vhich a battalion 
normally belongs was :,.~ortcemed., the latter became 
!detached', within the meaning o! the:.sumnary 
court act, when removed from the inmediate command 
or the regimental commander, and remained 'detached', .
so far as the administration of justice through -
sunmary courts was concerned, until it again came 
under the disciplinary control of the regimental 
cotlJllander, even though irlrl.le so 'detached' from the 
regiment such battalion came under the general com
mand and control of an officer coxmnandi?Jg a garrison, 
fort., or other. place. * * * /jathii} the meaning 
of the same act any body of troops was a 'detach-
ment in the A.rll\V' 'When designated., pointed out, or. 
separated from other_ troops in such manner as to 
make its commander primarily the one to be looked, 
to by superior authority as the officer responsible 
for the administrat:t~n of the discipline of the 
enlisted men composing the same.n.(30,;.730; Mar. 11, 
1913; Dlg. Ops. JAG, 1912-1940, sec. 367 (1)). · 
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To give varying .and conflicting shades of interpretation to the same 
phrases would lead to a chaotic and arbitrary administration of mili
tary justice. Regard for precedent and sound policy required that 
the word "detached" be given the same meaning for ·the purpose of 
determining the scope o;f a battalion commander's authority.to arrest 
an o;fficer as in cases involving his authority to appoint swmnary 
courts. We must conclude, there:fore, that the Commanding Officer 
of the First Air Force Provisional Staging Squadron had authority 
at the tiine and under the conditions statea to place the accused 
in arrest~ 

6. The accused -j_s about 25 years of age. The records o:f the 
War Department show that h~ · had enlisted servi.ce in the New York 
National. Guard from 28 October 1937 to 20 March 1940; that he was m 
aviation cadet from 22 January 1942 to 25 March 1943 when he was ap
pointed a Second Lieutenant; that since the last date he has been on 
active duty as:an officer. 

. ?. The. court was legally constituted. No errors injuriously · 
~ affecting the substantial rights of the accused were committed during 

the trial. In :the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings and the sentence and to 
warrant confirmation thereof. Dismissal is authorized upon a conviction 
of a Violation of Articles o~ 't'Iar 61, &:) , and 96. · 

Judge Advocate. 
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1st Ind. 

War Department, J~A.O.o., 11 APR 1944- To the SeeretarJ". or \war. 

1. Herewith transmitted tor the action ot the President are 
the record or trial and the op:i.Dion et the Board ot Review 1zi the 
case or Second. Lieutenant Henr,- G • .Allmeroth (0-798736), Air. Corp•. 

2. I concur in the opinion or the Board or ReTiew that the : · 
record ot trial is legally surticieat to support the findings azicl 
sentence and to warrant cantimation thereof. I reeOJ1111end that th• 
sentence of disminal 'be ooa!inaed. 'and ordered executed. 

J. Inclesed are a draft of a letter for your signature, trana
mitting. the record te the President_ tor his act.ion, and a fora et . 
Executin actioa designea -to C&ITT into etteot the !ore,oing nccn
mend.&Uea, ahelll.ci such action Met with apprOTal. · 

.. 
~ ~ Q.. .. ~ - ' - • '. 0 - ~ ....-- -.v 

, 
Vyron c. Cramer, 
Major General., 

The Judge AdYocate General. 
3 Inell. 

Incl. 1 - RecGri or trial•. 
Incl. 2 - Dtt. · lt,r. tar sig. S/Yf. ·· 
Incl. 3 - Fora ot act.ion. 

(Sent,ence confinaed•. G.C.u.o. Z'16, 8 Jun 1944) 
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WAR DEPAR'.llllENT (309)
Arrrry Service Forc~s 

In the Office of The Judge Advocate General 
Washington., D. C. 

SPJGQ I 

CM 251554 27 1944~ 

UNITED STATES ) THIRD AIR FORCE 
) 

v. ) Trial by' G.C.M., convened at 
) Morris Field., Charlotte., North 

Second Lieutenant HUGH T. ) caro11na.,- 22 February 1944. 
RILEY (Cr-687.3,98)., .510th ) · Dismissal. 
Fighter Bomber Squadron. ) 

- - - - -..-· - - - - . - - - - -
OPINION ot the BOARD OF REVIEW 

ROUNDS., HEPBURN a:.id FREDERICK, Judge Advocates. 

'-~~ . -·~-
1. The record of trial,j;q'the case of the officer named above 

has been examined by the Board 4).f Review and _the Board subnits this., 
its opinion, to The Judge Advoct,te. General. ·· · 

2. Accused was tried'upon the .following Charge and.. Specif'ications:
I , 

. CHARGE:· Violation of the 96th Article of war• 
. 

Specification 1: -In that 2nd Lieutenant Hugh T. Riley., .lir Corps, 
510th Fighter Bomber Squadron., 405th Fighter Bomber Group., 
AAJ', WAAF., ~lterboro, South carolina., did at Statesboro., 
Georgia on or about 21 November 1943, wrongtully and unlaw
·tull.y' violate paragraph 16 !, (l) (d), Section II Army .A.ir 
Forces Regulations 60-16, dated 9 September 1942 by f~ a 
military aircraft at an altitude of less than 500 feet above 
the ground. ' · 

Specif'ication ~: In that 2nd Lieutenant llugh T. Riley., J.1r Corps, 
510th Fighter Bomber Squadron, 405th Fighter Bomber Group., 
AAF., VlUF., i'talterboro, South carollna; did at Statesboro, 
Georgia., on or about 21 November 1943, 11r0ngtull;, and mua-.. 
fully violate· paragraph l., Section I.,· Ar'fq' Air Forces Regu-
Ja tions 60-16, dated 9 September 1942., by operating a milita17 
aircraft in such a careless and reckless manner as to endanger 
property and persons on the gro1md. · 

Specification :3: (Finding of not g-1.ilty). 
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He pleaded not guilty to the Charge and Specifications. He 'was found 
not guilty of Specificati'bn 3, but guilty of Specifications land 2 of 
the Charge and the Charge. ·No.evidence of previous convictions was 
introduced at the trial. He was sentenced to be dismissed the service. 
the reviewing authority approved the sentence and forwarded the record 
o! trial for action under Article of War 48. · 

3. '.lhe evidence for the prosecution, briefly surmnarizf:!d, is as follows: 

· Anny Air Forces Regulations 60-16, · 9 September 1942, among 
other things, provides : 

•section I - General Flight Rules. 
- 1. Reckless operation. An air force pilot will not operate air

craft in a reckless or careless marmer, or so as to endanger 
friend:13 aircraft in the air or frien~ aircraft, persons or 
property on the grol.llld.• 

•section n - Contact Flight Rules. 
16. }linimtl!l altitudes of flight. 

Except during take off and landing aircraft will not be!.• 
operated 
(l) be.low the following altitudes: 

(a) lOCDfeet above &'f11' building, house, boat, vehicle, 
or other obstruction to flight•. 

(b) At an altitude above the congested sections of cities, 
to1lns and settlements to permit an emerge:qcy landing 
outside of such sections in the event of complete 
power failure. 

(c) lOCO!eet above 8.D;,Y' open air assembly or persons. 
(d) 500 !eet above the ground elsewhere than as specified 

above. · 
.. (2) W.S.thin 500 feet of any. obstructions to flight• 
!?_. A:ny- maneuver may be conducted at such altitude above the 

ground or water as is necessary for its proper execution 
in places other than specified above, when such maneuver 
is required to accomplish an ordered tactical flight, engineer
ing or training mission.• 

Ckl 21 November 1943 the accused -.as a second lieutenant on duty 
with the 510th Fighter Bomber Squadron stationed at 'Walterboro Army Air 
Field, Walterboro, So~th carolina and as such was given the miasion of 
flying fran 'Walterboro, South Carolina to Statesboro, Georgia as 
evidenced by Operations Order No. 130, Headquarters 510th Fighter Banber 
Squadron, 21 November 19~ (R..' llj Pros. Ex• 1). · 

'!be accused was flying an AT6 airplane and 11as accon:panied by 
Corporal Jolm N. Iacovetta (R:' 12;'Pros. Ex. 1). The operations order 
directed a take off at walterboro at 1630 and a landing at Statesboro 
at l?OO on 21 November 191.3 (Pr~s. Ex. 1). · 
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On the afternoon of the sam& day First Lieutenant Alexander D • 
. · serur, 127th Liaison Squadron, was on duty at the Statesboro Army Air 

Field, Statesboro, Georgia, as Assistant Operations Officer. Some-
time after four o'clock p.m. his attention was attracted by tl1e noise 
of what appeared ·to be a low-flying airplane. Upon going outside 
he saw an AT6 plane f~g from the North across the field to the 
South at anal.titu.de of approximately 200 or 300 feet and in the 
direction o.r t1:1, control tower. The plane then pulled up in.a steep 
climb before it reached the tower and circled the field. It then 
circled to the le~t and -came in from the F.ast, again toward the contrul 
tOW!3r,~d the ps.rking ground where several airplanes were then parked, 
and ·f:tying at an altitude as low as 50 feet.· After passing to the 
right of the tower the plane circled to the left, got up to a safe 
altitude of£ of the East edge of the field, "performed a roll• and then 
left. Lieutenant Serur went imnediately to the Base Operations office 
to discover who was the pilot of the plane and upon checking the clear
ances learned that it was Lieutenant Hugh T. ailey, the accused, and that 
he had cleared from walterboro., south carolina (R. 5, 6). No ·other AT6 
planes were seen at the Statesboro.Army- Air Field' that day (R. 10, 11). 
Operatipns Order ·.No. 130, Headquarters 510th Fighter Bomber Squadron, 21 
November 1943, was received in evidence (R. ll; Pros. Ex. 1). 

Stipulated testimony of Second Lieutenant John B. Gaffield, 
Squadron Operations Officer, 127th Liaison Squadron at the Statesboro 
Army Air Field, is as follows:" At 1425 on 21 November 194.3 he -was 
sitting in the opexations tent on the flying line of the .field. He heard 
the roar of an airplane and looked up from his -desk just in time to see 
an AT6 plane cross the field at a very low altitude. He immediately went 
outside and watched the ship which ttwas pulled up in a steep climb north
west of the fieldn. It then turned sharply and headed back down toward 
the .field and passed over the parking ramp at an altitude o.f not more than 
lOd feet. On this pass the ship was headed in a southwestern direction 
(R. 11). 

It was also stipulated that, if present, Private First Class· 
Frederick H. Smith, 127th Liaison Squadron., would testify that he was on 
duty in the control .tower o.f the Statesboro Amy Air Field on 21 November 
1943. During the afternoon he saw an A'l.'6 airplane :taxi out for a take-off 
and he gave the pilot a green light. After a nonnal take-off he, did not 
notice the ship until it came back over the .field headed South and flying 
at an altitude of about 150 feet. A minute or two later he heard the 
roar of an engine. and then saw the AT6 coming back over the field going 
west. It came down low over the ramp and as it passed the control tower, 
which is 6o feet high,· it was even with the top of the tower. Thereafter 
it made a climbing turn to the left and disappeared _(R. 12). · 

. 
Stipulated testimony of Corporal John .A.. , Iacovetta is as follows:. . 
nOn 21 November 1943 I l'f8nt to Statesboro Army Air Field, · 

Statesboro, Georgia with Lt. Hugh T. Riley•. We made the trip in 
an A'l.'6 airplane and I -was riding in the back seat. We were there 
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about half an hour while I changed batteries in another airplane. 
After completion of the work we took off. .Lt. Riley was the 
pilot. After the take off we circled the field and then (sic) a 
pass at the field. On this pass we went over a nm:way at an 
altitude of about 200 feet. We made another circle of the field 

_and then made another pass at the field. This pass was na de 
at about the same place as the first one, but the altitude 
was a little higher. We made arother circle o:f the field and 
then headed for walterboro Anny Air Field, s. c. After we· 
bad gotten a good distance from Statesboro A.rm:, Air Field we 
did a barrel roll. After this we came straight to Walterboro" 
(R. 12). 

. . 
_ 4. The accused having been.infonned of his rights testified sub-

stantial:cy as .follows: · 

On 21 November 1943 he -was an officer of the 510th Fighter Bomber 
Squadron.at "Walterboro, South carolina and in the furtherance of a mission 
'Which had been assigned to him he flew from Walterboro, South Carolina, 
to Statesboro, p.eorgia. · 

•At approximate]J 2 o'clock I flew an AT-6 with a mechanic d011I1 
to Statesboro, Georgia, to take a battery to replace in an A-25. 
At about 51 000 feet I circled the a:t,rport once and then at about 200 
or 300 feet to gain recognition of the tower. They shot me a green 

. light and. I peeled off and landed. After landing the mechanic fixed 
the airplane and the man in the operations room filled out the 
clearance f9r me and when I got ready to take off I went in and 
signed the clearance and got in the plane and took off. I turned 
on traffic to the left, gained about 100 feet, made a slow right 
turn and pas~ed the tower, pulled out a little ways further, made 
another tum to the left and came d011I1 and made another pass at 
the tower. After pulling up the second time I gained an altitude 
o:t about 2000 feet and made another left turn and made course for 
walterboro, and then I did a barrel roll• . (R. 14) • 

He attempted to contact the tower by radio as he arrived at States
boro Arm:y Air Field but was unable to do so, probab]J because his -radi(:> -was 
out of commission. There were sergeants and mechanics on the field but 
after he landed he made no effort to have his radio repaired. After h• 
took off on his return .flight he was an.uous to check out and 118llted 
to check his radio so that he would know it was in proper working·order~ . 
and it was solely to obtain recognition from the· control tower that he 
flew at an altitude less than -500 feet. Both of his passes at the 
field were at an approximate altitude o:f between 100 and 200 feet (R. 14-
16). . · · 

He admitted having a •Pilot•s In.formation File• but did.not re
member signing Form 24-A. to the effect that he had read and understood the 
in.f'omation therein contained (R. 17). Honver, although he had on]J been 
with the 510th Fighter Ba:nber Squadron for 20 clays prior to 21 November 
1943, the squadron had discussed flying regulations and he had attended 
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some of the·, conferences. He had never before done any low flying, 
as he had been cautioned not to do so; and members of his squadron 
never made a practice of doing so. (R. 19). · 

5. The evidence is amply sufficient to sustain the findings. 
Irrespective of the testimony of the accused in which he admitted 
flying the airplane at a much lower altitude than is prescribed as 
the minimum in the safety regulations of the Army Air Forces, there 
is abundant a.nd mutually corroborative evidence of the accused's 
guilt in the testimony of the witnesses of the prosecution. 

After a successful take off the accused on two occasions, 
without justification or excuse, flew toward the Statesboro Army· 
Air Field control tower at a speed of 160 miles an :tiour~ Cn the 
first occasion he pulled into a steep climb just before reaching 
the tower; on the second, he veered to the side but was flying so 
low that his plane was on a level with the top of the tower. At the 
time pl.a.nes and enlisted men were on the field near the tower. 

The conduct of accused was a demonstration of purposeful 
and deliberate disobedience to wU known and thoroughly underst,ood 
regulations governing the elimination of hazards to air force per
sonnel and equipnent and providing protection against unnecessary. 
accidents to other persons and property on the ground. There is no 
mitigating fact or circumstance apparent in the testimony of wi. tnesses 
for the prosecution and nothing that the accused could say is· in 
anywise exculpatory. 

6. Records of the War Department disclose that the accused 
was born in Sherburne, New York, .and is now 21½ years of age. After 
gracfuation from· Sherburne High School in 1939, he -nas employed as a 
ma.chine operator with the Scintilla Magneto Corporation at Sidney, 
New York, and as an engineer• s helper with the Torner Construction 
Company at Rome, New York in .1941 and 1942. He ms enlisted at Fort 
Niagara, New York on 21 September 1942 and became an aviation cadet 
on 14 October 1942. After completion of his preflight prim9.ry, basic 
and advanced training at~ Air Forces Gull Coast Training Center, 
Randolph Field, Texas, he was commissicned a second lieutenant, Ah'. 
Corps., Army of the United States, ·.:,n 29 July 1943 and. later -.as 
assigned to the 405th Fighter Bomber Group, Wolterboro Army Air 
Field, North Carolilla. He is unmarried. 

7~ T.he court was legally constituted. · No errors injuriously 
affecting the substantial rights of the accused were conmitted during 
the trial. In the opinion of the Board of Review, the record of tri.ll 
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is legally- suff'ic:Lent to support the findings of guilty and the 
sentelice and to warrant confirmation ·thereof. A sentence of dismissal 
1s authorized upcn conviction of a violation of Article of ,Var 96• 

.1fifk:.~ 
Judge Advocate. 

~~~· 
-'--==---.-..&:.L-J~......-""'~=.::~....._-, Judge Advocate. 

. - \ 

, 'l , Judge Advocate. 
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1st Ind. 

War Department, J.A.G.O., 11 APR 19# To the Secret.ar;y or War. 

· l. Herewith transmitted for the action ot. the President are 
the record of trial and the opinion of the Board or Review in the 
case of Second Lieutenant Hugh T. Riley (0-687398), 510th Fighter 
Bomber Squadron. 

2. I concur in the opinion or the Board or Review that the record 
or trial is legally suf!icient to support the findings and the sen
tence and to warrant confirmation ·or the sentence. I reconnnend that 
the sentence be · confirmed and carried in.to execution. 

. i
J. Six of the nine members of the court and t.11e trial judge ' 

advocate recommended clemency. The recommendation reached the review.
ing authority at"ter action had Deen taken but a notation on the 
letter or clemency states that •the letter was brought to the atten
tion or the Connnanding General, who stated he did not desire to 
change the action heretofore taken in the case.• The Commanding 
General of the Army Air Forces, b;r letter of 6 April 19-44 hereto 
attached, recommends' that,·notw:i.thstanding the plea for clemency made 
by the six members of the court and the tri1U · judge advocate, the 

_ sentence of dismissal be confirmed and executed,' based on the follow- · 
ing reasons; that this is an aggravawd case wherein the of.f'icer 
concerned deliberately violated flyin~ regulations, jeopardized not 
only his own life but also the lives or his enlisted passenger and. ot. · 
the men working on the ground and end.angered his own plane as well 
as, the planes on the ground. · · 

4. Inclosed are a draft of a letter for your signature, 
·, 

-trans
mitting the record to the Presidentfarhis action, and a form or 
Executive action designed to carry into effect the recommendation 
hereinabove ~ade, .should such action meet with approval. -

-v-, C. :.~-. 
Myron c. Cramer, · 
Major General, 

The Judge Advocate General. 
6 Incls. 

Inci.1 - Record of trial• 
. Incl.2- Dft. ltr. for sig. s/w. 
Incl. 3 - Form of action.· 
Incl.4 - Memo. dated 6 Apr.· 44 

from CG, Army Air Fo:r:ces 
Incl.5 - Ltr. dated 28 Feb. 44' 
· . from Jesse Jacobs, U.S. 

Marshal to the President 
Incl.6 -·ttr. dated 26 Feb. -44 

from :Mrs. Wm.H.Piley 
to the President 

. -···-----···--·-·-- ..~ ------·--··-··' ·-. 

(Sentence confirmed. G.C.M.O.' 2.44, 3Q 1&17 1944) 





{31?) 
WAR DEPARTMENT 

A.rrrff Service Forces 
In, the Office of The Judge Advocate General 

Washington, D. C. 

SPJGN 
CM 251969 

s1· NAA 1~. 
) INFANTRY REPLACEMENT TRAINING. 

UNITED STATES ) CENTER 

v •. 

Private ROSCOE A. ROGERS 
(.3.34??668), Company C, 
First Battalion,- First Regi
ment, Infantry Replacement 
Tr~ning Center. 

J 
) 
) 
) 
) 
) 
) 
) ; 

Trial by G.c.u.,· convened·at 
Fort- McClellan, Alabama, 17' 
February 1944. Dishonorable 
discharge, total forfeitures 
anc;l confinement, for. life. 
Penitentiary. 

REVIEW by the BOARD OF REVIEW' 
LIPSCO"..JB, GAmRELL and_ GOLDEN, Judge Advocates 

---~---

1. The record of trial in the case of the soldier named above 
has been examined by th~ Board of Review. 

·2. The accused was tried upon th_e following Charge an~ Specifi-
cation: · 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Private Roscoe A. Rogers, 
Company C, First Battalion, First Regiment, 
Infantry Rep1acement Training Center, Fort 
McClellan, Alabama, di.d, at Fort McClellan, 
Alabama, ori or about 2 February-1944,.w.i.th 
malice ai'orethought,.will.t'ully, deliberately, 
feloniously, Unlawfully and w.i..th premeditation, 
kill one Technician Fourth Grade Lee Taylor, 
Company B, First Battalion, Fi)ist Re:girrent, 
Infantry Replacement Training Center, Fprt 

'McClellan, Al,abama, a human being, by shooting 
him with 8.{l M-1 rifle. 

http:February-1944,.w.i.th
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·· He pleaded not guilty to the Charge and the Specification, but guilty 
of involuntary manslaughter., in violation of the 93rd Article ?f War. 
He was found guilty of the Charge and the Specification; and was 
sentenced to be dishonorably discharged the service., to for.fei t all 
pay and allowances due or to become due, and to be con.fined at hard 
labor for the term of his natural life. The· reviewing authority ap
proved the sentence, designated the Uriited States Penitentiary, Atlanta, 
Georgia., as .the. place of confinement and forwarded the record of trial 
for action under Article o~ War 5o½. · · , 

. ' 
· J. The evidence for the prosecution shOws that during the evening 

hours of .1 February 1944., a blackjack game was in progress in hut 18_ of 
Company c, First Battalion., First Regiment., Infantry Replacement Train
ing Center., Fort McClellan., .Alabama. The accuse.d., Prtvate Roscoe A • 

.,Rogers., and three other eilisted men; including the deceased., Sergeant 
Ise Taylor., were playing in_ the game. They were playing for money. 
The accused entered the gan:e at· about 9 o I clock. At about ll o I clock 
the accused, Rogers., stated that cheating was going on. Taylor, the 

· deceased, was· dealing and Rogers stopped the deal .and demanded to 
see the deck~ · .Taylor offered to give Rogers his money back, which 
Roga:i;-s declined to accept. The game ,ras resumed and Rogers con
tinued to plq until he lost his money. He then sat and watched the 
game for about· fiye minutes. · By this tine it was about 12:15 a.m. 
The accused got up t'roll!. his place at the table and said "I guess I will 
go•.·. He picked up an M-1 rifle from-behind a foot-locker., which had not 
bean within _his reach while he was playing, took the rifle at sling arms 
and .started towai-d the door of the hut. He paused' and talked Ji. while, 
the :gane being still ln progress., an:i then walked over and sat down on 
a bunk with~ the rifle pointing in ·the air. One of the soldiers present., 

· who had dropped ·out of· the game, started to go out .o:r the ooor., where
upon the. accus.ed said •r wouldn't leave if I were you***• You might 
get hurt if you do.· You might tell the duty officer I have this rifle"• ' 

· The soldier did not go~ The game continued and the accused sat and 
watched (R. 12-14, 25-27, 86-87). · 

. The accused then placed the riJ!'l.e across his knees., holding. 
;l t w1th his left hand under the stock and 'With his right hand on the 
guard., and pointing it toward Taylor, the deceased•. He pushed off 
the safety of the rifle and said, looking at Taylor, "Don't anyone 

. take any money from me". Taylor replied 11If you thought I took your 
money I 'Will give it back to you11 • The accused said "This is some
thing I thought, I Id never have to, do in the lrmy" •. Taylor then said 
"M-1 rifle ain't scaring me•. The rifle., still in the position last 
described., was then fired by the accused., hitting Taylor., who was · 
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sitting in a chair at the card table f'our or .f'ive feet from the 
muzzle of the gun., in the region of the heart., the bullet taking 
a downward course through the liver and exiting on the r.i.ght side 
of Taylor's back just below the liver. The -shot was fired at about 
12:30 a.m. _2 February 1944., and TBi7lor died one and one-half hours 
later., in the Station Hospital., as a result of the wound so· inflicted 
(R. s~u., 14., 20., 'Z'l., 28). 

Immediately after the shooting the accused went to the 
orderly room of Company C and told the Charge of' Quarters that the 
Military Police should be called and that he (the accused) had shot 
a man. He also told the Charge of Quarters that Taylor., the q.eceased~ 
had been dealing from the bottom of the deck., and he damonstr1'-ted it with 
pieces of paper. The accused also told Second Lieutenant Harold Noruk, 
the Regimntal Officer of the Day; in substance that he bad tried· to · 
hit Taylor in the guts (R. 32-34., 39). 

4. The evidence for the defewe corrowrates the, evidence for the' 
prosecution as-to the.time., place ~cl/act of the shooting and as to the , 
substance o! the ·statement made by the· accused at the tillB of the shooting. 

· The defense ·strentiausly contends., however., :that the accused in making su.ch 
statement'had no? refe;ren9e whatever to Taylor and that the- shooting of 
Taylor w~~- ~t-irely ~cc~~ental (R. 43-47). · · , , · . 

. ,- ,_;:the'. accused., having. had his tj.ghts with :respect to t~~tifying 
or remaining silent explained to him by counsel and by the court, elected . 
to tefitify under, oath. The :-substance of his testim:>ny is as follows: 
furing the' earzy, evening of l February 1944., he was in a fight in a ' 
latrin~ 1Vi th Qrie Private Fer~son. Ferguson, threatened to get a gun 
and kilt-_bim. A- sergeant present' at the fight told the accused to get 
out of-the Company.· The accused left the latr.i.ne., went to a hut where 
he secured a 'rifle;, loaded it -with ammunition and then went about fif- · 
teen i'eet f'rom his own: hut to hut 18 where the blackjack game was in 
progress. . He put the ri.fie behind a footlocker 1If hut 18 and joined 
in the game., sitting first on the bed beside Taylor and moVing later 
to a point on t.Qe other side of the table where he could watch the 
door•. He caught Taylor cheating and exposed it to tl'x>se 'play.tng. 
Taylor o.r.rered him a dollar., which he declined to take. The game 
was. resumed and Taylor won the next hand but the accused took a _ 
11:free ride". Accused then quit playing am. did not play 'another hand. 
He watched the game for about five hands, when the game broke up. · 
Accused got up and took the rifle at sling arms.and started to 'go out. 
He feared that Ferguson was outside., so came back and sat down on a 
bed. There was some general conversation. Sergeant Scott started 
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to go out., but accused warned him not to go, saying that Scott might 
get hurt and remarking that if Scott told the duty officer that ac
cused had a rifle accused would get into trouble. He also told 
Corporal Jordan not to come near him~ Wben Jordan opened the door 
accused put the rifle across his knees., pointing it in the general 
direction o:f' the door. Whoo the accused put the rifle across his 
knees he kicked the safety off arxi glued his eyes on the door and 
said "Well, this is something I never thought I'd be doing in the 
Army", "meaning that he. did not think he would have to protect him
self' in the ArnJy. He' decided then that perhaps there ·~s no danger 
outside and started to get up., keeping his eyes still glued on the 
'door until he felt the recoil o:f the gun. Turning around., he saw , 
Taylor'upon the noor. · Immediately.. he 'W8nt to the Orderly Room., 
delivered the rifie,_.ct;o the Charge of Quarters, reported that he had 
shot a man arxi requested that the Mil4tary Police be _called. Accused 
aloo relatad that dur.Lng the evening a soldier had come to hut 18 · 
and warned accused about Ferguson, and accused sat facing the door 
so as· to be able to guard the entrance (R. 43-49). 

Accused also testified respecting three convictions ll"hich 
he had received in civil life, all of tham involving assault and· 
battery., and one of them involving a cutting. 

. • . • I ' • 

; . ( 

Accused also identified five memoranda,· each addressed 
11 To Whom it May Concern" and each signed by a superior officer., 
certifying gene;-ally that accused's service while he was attached 
to Umpires Headquarters., Talladega.Maneuver Area., was of good quality. 
The originals or such memoranda are attached to the record and they 
bear dates between 21 October 1943. and 6 November 1943. (R. 49-53; 
Exs. a, b, c, d, e). . . .· · : : _ . . 

,. 
On cross-examination., accused testified that he did not tell 

the Charge of Quarters tl'.).at he caught Taylor cheating.,· that he did not 
tell Lieutenant Noruk that he int.ended to shoot dece~sed in the guts., 
that the shooting of Taylor was entirely accidental, that Taylor ma.de 

·no remark to accused after accused got out of the game, that Taylor 
did not rise from his chair at the table and that accused did not in-
tend'. to fire tha ri:f'le at,all (R~ 63, 64, 66, 71}. . 

1 

Other defense witnesses corroborated accused's testimony · 
as. to the; fight between accused. and Ferguson in the latrine, the . . , 
warning given the accused in_ hut 18 during the evening and the state-

. ment "I -didnI t think I'd have to do this in the Army" (R. 75, 78, 81).
I ..' 
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5. The accused is charged with murder. The Specification alleges 
that. the accused "did ***with malice a.forethought, 1d.lrul.ly, deliberately, 
feloniously, unlaw.f'ully, and with premeditation kill * * *" the deceased 
by shooting him with a rifle. In order to determine the legal suffi-
ciency of the evidence to support the finding of gullty under this 
Specification, it is necessary that the evidence support the conclusion 
that the accused killed the deceased deliberately and 11:i.th malice a-
forethought. -· · · · · 

Murder. is defined as "* * * the unl.awf'u.l. ld.lling of a human 
being with malice aforethought". The word "unlawtul" as used in this 
definition means "***without legal justification.or excuse"• A 
justifiable homicide is "A homicide done in the proper perfohiance of 
a legal duty * * -J:·". Furthermore, an excusable homicide is one
"* * * which is the result of an. accident or misadventure in doing a · 
lawful act in a lawful manner, or which is done in sel..r-defense on a 
sudden affray, * * *". The de.finition o.t murder reqiires that the death 
of the victim "* * *. take place within a year and a day of the act or 
omission that caused it,***" (M.C.M., 1928, par. 148!,)• It is uni
versally recognized that the most distinguishing characteristic of' 
murder is the element of "malice aforethought•. 1'he authorities,· in 
explain,ing this tenn have stated that the term is a technical one and 
that it cannot be accepted in ,the ordinary sense in lih1.ch the tenns 
may be used by the layman.·· In the famous Webster case, Chief' Justice 
Shaw explained the meaning of malice aforethought as follows: 

"* * * Malice, in this def'inition, is used in a 
technical sense, including not only anger, hatred, and 
revenge, but every other unlawful and unjustifiable ·· 
motive. It is not confined to ill-will towards one · or 
more individual persons, but is intended to denote an 
action nowing i'rom any wicked and corrupt motive, a 
thing oone malo animo, where the .fact has been attended 
llith such circumstances as carry in them the plain indi
cations of a heart regardless of social duty, and fatally 
bent on mischief. And therefore malice is implied .from 
any deliberate or cruel act against another, however 

· sudden. / 
) 

* * *"* * * It is,not the less malice aforethought, within. 
the meaning of the law, because the_ act is oone suddenly 
after the intention to conmi.t the. homicide is fonned; it 
is suf'f'ici.ent that the malicious intentio.n precedes and 
accompanies the act of' homicide. It is manifest, there-

.;.5-
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fore, that the words 'malice aforethought.•, in ~he 
.description of murder, do not imply deliberation, or 
the lapse of considerable ti.me between the malicious 
intent to take life and the actual execution of that. 
intent, but rather denote purpose and design in con
tradistinction to accident and mischaricen (Common
wealth v. Webster, 5 Cush •. 296; 52 Am. Dec. ?ll). 

Similarly, the Manual for Courts-Martial defines malice afore
thought as follows: 

· "Maiice aforethought - Malice does not neces
sarily mean hatred or personal ill-will toward the . 
person killed; nor an actual intent to take his life,· 
or even to take anyone's life•.The use of the word 
'aforethought' does not mean that the malice1 must 
exist for any particular time before commission of 
the, act,· or that the intention to kill must have pre
viously existed. It is sufficient that it exist 
at the .tiioo the act is ~mmltted. (Clark). 

\ \. :/ 

"~lalice aforethought may exist 'When the act is 
unpremeditated. ·rt may mean any one or'more of the . 
following states of mind preceding or coexisting Yd.th 
the act or omission by which death is~caused: An in
tention to cause the death of, or grievous bodily 
hann to, any person, 'Whether such person is the per
son actually killed or not (except when death is in
i1ic_ted in the heat of a sudden passion, caused by · 
adequate provocation); knowledge that the act which 
causes death w.i.ll probably cause the death of, or 
grievous bodily hann to, any person, whether such 
person is the person actually killed or not, al
thouf;h such knowledge is accompanied by indifference 
whether death or grievous bodily harm is caused or 

·not by·a w.i.sh that it may not be caused; intent to 
commit any felony.***" (M.p.M~, 1928, par. ·J.48~)~ 

The uncontradicted evidence shows that the accused shot and 
killed the deceased at about 12:30 a.m. on 2 February 1944~ the deceased 
dying 'Within' a little more than an hour after the sho~ting. An analysis 
of the evidence rev:eals ample proof that the killing was cbne deliberately 
and w.i..th malice aforethought. Justifiable homicide is not. claimed by the 
defense. 
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The on:cy defense or excuse asserted by the accused for his 
act is that the shot; was fired accidently. To have accepted the de-

. fense' s theory of' accidental shooting it would have been necessary for 
the court to have disregarded the strong inferences to the contrary 
arising from the altercation between the accused and.Taylor regarding 
Taylor's alleged cheating and .from the exchange of words between the 
accused and Taylor illlnediately preced.ing the shooting and to have 
disbelieved entirely the testimoey of Lieutenant_Noruk that the ac
cused told him shortly after the shooting that he (the ac_cused) in-. 
tended to shoot the deceased in the guts and .the testimony of the 
Charge of Quarters that the accused., inmediately following ~ shooting., 
told him that he . had caught the- deceased cheating and demonstrated -with 
pieces of paper how too cheating was accomplished. Obviously., the evi
dence as to t~ accused's guilt., if believed by the court., l'ISS over
whelming. There appears no reason 'Why such evidence should not have 
.been believed. · · 

6. No question was raised as the sanity of the accused. His re-
. cord in the Army has been satisfactory. Accused himself', however, ---
voluntarily testified regarding his convictd.on of three crimes, a1l 
involving violence, prior to the· time of his induction into the AJ;my•. 
His intellj,gence appears to be average. Hist estimony ·is cl.ear,;-'and 
his answers to the questions propounded, both on'direct and on cross
ex:amination, were responsive and showed no lack of intelligence.· 

7. The_ accused is 34 years of a~e. . He was inducted into the AnJr:, at 
Philadelphia., Pennsylvania., on z:) December 1942 with no prior service._ 

. 8. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review, the record of trial is legally 
sufficient to support the finding of guilty and ·the sentence~ A sentence 
of death or -of imprisonment for life is mandatory upon a conviction of 
murder in violation of Article of War 92. Confinement in a penitentiary 

. is authorized by Article of War 42 for the offense of murder, recognized 
·as an offense of a civil nature and so punishable by penitentiary confine
'P.lent under Sections 'Z73 and 'Z75 of the Crimi.nal Code of the United States 
(1s u.s.c.-452, 454). 

~ C~udge Advocate•. 

-.~ Judge Advocate.· 

- ? ..;, 
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~NITED STATES ) 841'H mFANTRY DIVISION 
) • 

v. ) Trial by G.C.M., convened at 
) Camp Claiborne, Louisiana, 

Second Lieutenant J.AllES . ) 7 March 1944. Dismissal · 
E. JiCPHERON (O-l.316493), ) and total !orfeitures. 
Infantry. · ) 

OPMON of .the BOARD OF REVIEW 
TAPP!, KIDNER and HA.Rll'OOD, Judge Advocates 

l. The reco;d ot trial. in the .case o! the officer named above 
ha.a been examined by- the Board of Renn and the Board submits this, 
it~ opinion,. to The Judge Advocate General. · 

2. The accused was tried upon the followi?lg Charge and .Speci- · ·· 
ticationsa 

CHARGE a· · Violation o.t the 95th. Article of w~. 

Specitioation l I In that Second Lieutenant James,,, E. lCePheron, 
· Cannon Compaey, .3.33d In:t'antry, did, at J. E~~ La.Combe 1s 
Ca.f'e on United States Highway 165 near the- ·Main Gate of 
Camp Claiborne, Louisiana cantonment Area, on or about 16 
February 1944 deliberate:cy- remove the insignia :'of rank 
fran his outer garment, to wit, a field jac1'et and did later 
appear in !ront of said c&fe without proper µisignia ot an 
o!.ticer_visible on his uniform. 

Specification 2: In. that Second Lieutenant James'~E.. McPheron, 
Cannon Company, 3.33d Infantry,. did, at J. E. LaCombe.,s 
Cafe on United States Highway- 16,5 near the Ma.in Gate of · 
camp Claiborne, Louisiana cantonment Area, on or about 16 
February 1944 drink intoxicating liquors with certain 
enlisted men, namely, Master Sergeant James I. Rae 
320227.31, Service Company, .3.33d Inf'antey-, Sta.ft Sergeant 
ThOlll&a J. Corridan 32022.321, Cannon Company., 3.33d Intantey-, 
Staf'1' Sergeant Patrick J. Holmes 32009096, Headquarters 
Comparzy- Third Battalion, 333d Infantry., Technician 5th 
Grade Evan B. Jones .3.3457450, Service Company,.3.3.3d In
i'antr;r, in a public place, to wit, said c&fe. 

http:Company,.3.3.3d
http:320227.31
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Specification Js (Finding o! not guilty). 

Specification 4s In that Second.Lieutenant James E. McPheron, 
Cannon Company, 333d Infantry, did, at the Station Hospi-. 
t&l, Camp Claibo~, Louisiana, on or about 16 February . 
1944, use abusive and obscene language toward Corporal 
Nello J. Pacioni, Private First Class Harry R. Suppes and 
Private First Class Clarence J. Lowry by saying in the 
presence ot othar enlisted men, •ruck these MP's, I'll be 
a buck-ass private along with you,• and awe aren•t atraid 
ot these God-damn MP's,• or words to that effect•.. 

I
He pleaded not guilt7 to the Charge and all Specifications, and was 
tound gullty or the Charge and Specifications l, 2 and 4, and not · 
guilty of Specification J. No evidence or previous con.victions was 
introduced. He ris sentenced to be dismissed the se~ce and to 
i'orreit all pa7 and allowances due or to bec0lll8 due. The review-
ing authorify approved the sentence and i'orwarded ~he record ot trial 
£or action under Article ot War 48. · · 

3 •. The evidence ror the prosecution is substantially as roll01f81 

On the night of 16 February 1944 accused and i'our or five en
listed men entered La.Combe's Cate outside the main gate ot Camp 
Claiborne, Louisiana.. The accused tirst sat alone but later, at 
the invitation of the enlisted men, joined them at their table. 
Accused who was under the influence ot liquor 1Vhen he entered the 
care, ordered a Coca-Cola and mixed with it rum 1'rom a bottle brought 
in by the group. Accused drank from the glass thus mixed. During this 
time he removed the bars from his field. jacket and laid them on the 
table (R. 10-14). The enlisted men apparenti,.. ordered beer (R. 15). 
One of the enlisted men fell out of his chair, was picked up and the 
group, including accused, went outside the cate where the enlisted 
personnel got into a fight. The enlisted man involved in the fight 
were Xechnician 5th Grade Jones, Staff Sergeant Corridan, Master 
Sergeant Rae and Staff Sergeant Holmes. 

Pfc. '!'homas K. Rush and Pfc. Harry R. Suppes, military policemen, 
saw the fight and attempted to quell it. When the .fight continued 
the7 placed the men under arrest. ?.VSgt. Rae resisted and Pfc. Rush 
struck him on the head with his club, and the others attacked the 
policemen. The a:cused attempted to stop the fight and prevent the 
policemen rrom being· hit. The military policemen then went for 
help .and returned with several other military policemen '(R. 19, 37). 

. -

Observing that M/Sgt. Rae was bleeding from the blow inflicted by 
the military policeman the accused's attitude chang~d and he became 
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· antagonistic ton.rd the policemen, saying, •These god-damn pricks 
shouldn't be carrying those clubs around. I would like to have one or 
them hit me with that club•. He was then placed under arrest. Accused 
was bareheaded and without insignia during the melee outside the care 
(R. 20). 

The entire group nre taken b,- the milltary police to the station 
hospital ,mere they wer.e giTen blood. alcohol tests (R. 21, 42). At 
the hospital the accused became aveey profane and boisteroust' and said 
in a loud voice •Fuck these UP 1s. I. will be a buck-a15s private along · 
with the rest ot you boys• (R. 21) and •The bell with/ the god-damn 
.ME>•s, we aren•t scared ot. them• (R. 42). Fr.om. the station hospital 
the enlisted men were taken to the stockade, and the accused to the 333rd 
regimental guardhouse (R. 21). Accused appeared to be under the in
.fluence or liquor while at the hospital (R. 22, 43). 

4. For ·the defense, 

First Lieutenant John w. Fallon, Comnanding O!ticer, Cannon 
Company, 333rd Infantry, and Lieutenant Colonel Ivan Hardesty, Elc
ecutive O!!icer, 333rd Intant.r,-, testitied that~kcused•s reputation 
as an o!!icer and as a platoon leader was excellent (R. 46, 47). 
A letter signed by Colonel T. A. Pedley, Jr., Command1ng Officer, 
333d Infantry, commending accused because o! superior instructional 
and troop leading ability' displayed 11bile on detail at .AATC, Fort 
Bliss, Texas·, was received in evidence. (R. 46; D. Ex. 1). 

The accused, atter having his rights as a 'Witness explained 
elected to remain .silent (R. 47). 

\ 

5. The evidence sh011s that on the night of 16 Februar,r 1944 accused\ 
entered La.Combe I s Cate, outside the main gate of Camp Claiborne, Louis
iana, with four or five enlisted men. At their invitation accused 
joined the enlisted men at their table where he drank a mixture o! 
rum and Coca-Cola. Accused had been drinking at the time ha entered the 
care. While at the enlisted men 1s table accuse~ removed his lieuten
ant I s bars from his field jacket and placed them on the table. After 
one of the enlisted men who apparently viere drinking beer, had fallen 
out or his chair, the group. moved outside the cai'e. There a fight . 
ensued which attracted the attention of two military policemen, who 
'tried to quell it. The accused attempted to aid·the military police 
in their efforts, but it was necessary £or one of the military policemen 
to hit one 0£ the enlisted men over the head with his club. Unable to 

, control the group the two military policemen left but returned shortlJ" 
with several. other :military policemen. Accused, observing that the 
enlisted man ,mo had been struck was bleeding, became antagonistic 
toward the military police, and made remarks to the etfect that •These 
god-damn pricks shou1dn 1t be carrying those clubs around. I would like 
to have one of them hit me with that cllJ.bll. Accused was placed under 
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arrest along with the rest of the group. During the melee outside the 
caf'e accused was without insignia o! ~ kind., and was bareheaded. The 
entire group were taken to the station hospital where the injured en
listed man was treated and alcohol blood tests were run on all of them. 
At the hospital the accused was profane and boisterous., and~ 
statements in a loud voice to the following effect. •Fuck these MP 1s. 
I will be a buck-ass private along with the rest of' you, boysn., and 
•The hell with the god-damn. MP I s., we ·aren't scared of t/hem•. Accused 

· appeared to be under the in!'luence of liquor while at the hospital. 

The evidence establishes beyond all reasonable doubt that 
accused was guilty of_ removing bis·· insignia as a second lieutenant 
and appearing in public without same., of drinking in public ·with 
enlisted men., ~d of using vile.., obscene and profane · 1anguage towarp. 
enlisted men as charged in Specifications l., 2 and 4. · 

. The Charge and all Specifications thereunder are laid under Arti-· 
cle of War _95. It 1~., therefore., necessar,. to consider whether the 
conduct of the accused was such that in dishonoring or disgracing him 
perso~ as a gentleman., it seriously compromised his positiai as an 

. of'ticer and exhibitad him as moral.17 unworthy to remain a member of 
the honorable profession of arms (MOM., 1928, par. 151). Dr1nlc1ng ' 
rlth enlisted men in a public place is not per ~ a violation of .A.rticle 
of war 95., and in the absence of gross drunkenness· or conspicuou.sly 
disorderly conduct., constitutes a violation ot Article· of War 96 
(CM 236209, Jordan).· It has been held that where an accused officer 
and a group of enlisted men of his command., who were on a detail to 
conduct a bomb disposal-demonstration:, spent several hours at a bar 
drinking togetner, that such conduot by the o.t.ticer constituted a . 
violation or .Article of War 96 rather than .A.rticle of war 95 (CY 234558, 
Field). The evidence shows that the conduct ot this accused lrhile 
drinking with enlisted men was not, in light of the above cases, ot 
such a character a.a to warrant his conviction under the 95th Article ot 
J{ar. It has also been held that where an otticer used threatening and 
abusive language toward employees of an officers• mess that such con
duct did not warrant a finding of guilt:, ot violation of Article ot war 
9S (CM 220642, ~). BT analog the· conduct ct the accused in using 
obscene and profane language toward enlisted :men (militarr police) 
should also ~ deemed not to constitute a 'violation o.t Article ot War . 
95. The Board is o.t the .further opinion that the conduct o.t accused in 
removing his inailrlia and therea.tter appearing in public without same 
was nqt misconduct o.t such a gross· character as to ..-arrant a finding 
of guilty ot & violation of Article of War 95. Xhe Board ot Review is, 
therefore,:of the -opinion that.the record 11 legally sufficient to 
support only so much o.t the findings ot guilt,- o.t the Charge and Speci
fications l, 2 and 4 thereunder as involves findings ot guilty ot the 
Specifications in violation of .Article ot War 96. 

-4-
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6. War Department records sh01r that accused 1a 23 years · 
of age. He graduated.from the Perry COUlt.y. High School, Marion, .....-. 

• Alabama, and attenqed the Marion Milltaq Institute, :Marion, ila-: 
bama, tor two (2) j-ears. Accused atwnded The In!'antr,y School, Fort .., 
Benning, Georgia, as ,a trainee and w~ commissioned second lieutenant:, 
Arm:,' ot the United States~ 22 :March 1943. In accused•s 201 file r .. · 
there is a· Special School. Report, .The ,Infantrr School, Fort Benning, . 
Georgia, showing that on 28 August 1943 accused received an acade¢c · 
rating of •unsatisfactory" in the Officers• Cannon course. · 

.., 

7. . The court was legally- constituted and had jurisdiction ot the 
person and c!'fenses. No errors injuriously'affecting the substantial 
rights ot accused were committed during the trial•. In the opinion· 
of the Board of Review the record ot trial is leg~ suf.'f'icient to. 
support only so much ot the findings of guilty as involves findings 
of guilty of' the Speciticat;tons in violation ot Article ot War 96, 
legally' su!ficient to support the sentence and to warrant con- · ,.·. 
tirmation of the sentence. Dismissal is authorized upon convict1an: " 
ot a violation of .Article of Wtµ- 96•. 

~.· d'.t-k/1~ ~Advocate; 

.~Ji:4:?n, Judge Advocate::· 

.~j/o~., Judge Advocate 

. \ 
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SPJGV 
CM 252075 

lat Ind. 

9·, MA" 1944 . · 
War Department, J.A.G.o., '1 • 'fo ~ Secret&17 Qt War. 

1. Herewith transmitted tor the ~cU• ot:tbe PNddent are 
the record of trial and the opinion ot the Board ot Renn in the 
case ot Second Lieutenant Jamee E. MoPheron (0•1316493), · Intutr;y. 

2. I concur in the opinion ot the Board ot Review that the 
record or trial 1s legal.JJ' suttioient to s11pport o~ 10 11Ueh or the 
findings ot guilty- or the Charge and S:pecitications.l, 2 and 4 theN
UDder u involvee f"ind1ngs of guilty ot_. the Specif"icationa in violation 
ot .lrliole or War 96 (the accused was t:ound not guilty o~ Speo1!'1cation .3), 
legally su.tficient to support the·aentenee and to warrut.confirmation 
thereof. I recommend that the sentence be confirmed but tba:I tbe tor• 
teitures be remitted and that the·execution or the eeiitence aa tbua 
aoditied be ,au.spended during good.behavior. 

,3. Inoloaed are a drart or a· letter tor your signature trans• 
mitt1ng the record to~ Preddent tor his action, uda form ot 

·1xecut1n action designed to ca1T7 ilito effect the "oomnendation 
heNinabo:ve m&4e, should BUOh action :meet with approval. 

Jf;fron c. C1'&118r, 
. llajor General, 

· 3 Inola. The Judge J.o:rocate .General. 
Incl.l•Record ot trial. 
Inel.2-Dtt. ltr. tor aig. 

Sec. ot War•. 
Incl.3-Form ot action. 

(Findings disapproved in part in accordance with recommendation 
of The Judge Advocate General. Sentence confirmed but forfeitures 
remitted. Ex~cution suspended. G.C.M.O. 355, 15 Jul 1944) 

-6-
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In the Office_ of -The Judge Advocate General 
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SPJGQ 
C:l 252086 13 .APR 19« 

U It I T E D S T A T E S ) FORT BIDJNIHG, GEORGIA 
) . ('-

v. ) Trial by G.C.I1I., convened at . 
. ) Fort·Benning, Georgia, 18 

Private ALBERT W. ICTSSELL ) August 1943. Dishonorable dis
(20281989), Airborne Infantry.) charge, total forfeitures and 

' ) death by hanging. · 

OPINION of the BO.ARD OF REVIE1'f 
ROtmDS, HEPBuP.N and FREDLRICK, Judge Advocates. 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of· Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. ·The accused was tried upon the following Charge and Specification:
' . . 

CH/1.RGE:· Violation of the 92nd Article or War. 

Specification: 'rri'that Private Albert W. Kissell; Headquarters 
and Headquarters Detachment, 1st Airborne Infantry Brigade, 
Fort Benning, Georgia, did, in conJunction with Private First 
Class Erechel Hlmt, Company E, First Parachute Training. Regi
ment (then or Headquarters and Headquarters Detachment, ·1st 
Airborne Intantry Brigade), .Fort Benning, Georgia, and Private 
Baymond.Fortney, Shenango Zone ot Interior Replacement Depot, 
Shenango, Pennsylvania (then of Headquarters and Eeadquarters 

. Detachment, 1st Airborne Infantry Brigade), at Columb'U8, 
Georgia, on or about January 8, 194.'.3, ·with malice aforethought, -

. w:i.l.lt'ully, deliberately, .t'eloniously, unlawfully, and with· ·· · 
·· premeditation kill one Frivate Claude A. Alexander, casual · 
Company., The Parachute School, FOrt Benning, Georgia, a human 

· being, by cut'ting him on the leg with a knife, striking him , 
on th.e head 'With rocks and throwing him into the Chattahoochee . \ 

· River. · · · · 

He pleaded not guilty tQ, aµd ·:ias found guilty 0£, the Charge and Specifi""." 
catiori. ,. ,No evidence of previous convictions was introduced. ·He llliLS sen:.., 
tenced ·io· Qe dishonorably discharged the service, to forfeit all pay and' 
a13:0~nees due or to become due and to be hanged by the neck until dead. 
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' 
The reviewing 8tUthority approved the sentence but recommended that ~he 
death sentence be corr.muted to confinement at hard labor for the term 
of his natural life and forwarded the record of trial for action under 
Article of r;ar 48. 

J ' -· • I I

3. The competent and pertinent evidence for the prosec~tion shdvra 
that on 28 February 1943 the body of Privq.te Claude Aw Alexander was 
found on the East bank of the Chattahoochee P.iver near a place lmown as . 
Cooper's Dairy in Columbus, Georgia (R. 7, ·18). It was clothed in an:\ 
O.D. uni.fo;nn, civilian shoes and raincoat., A wrist watch was on the ;e:rt 
wrist. An overseas cap was tucked under the belt. Photographs of his . 
body were taj{en and prints thereof appear in the record as EXhibits l:'and 
2 (R. J.5-1?). The body was.partially decomposed but was positively identi
fied as that of Private Claude A. Alo.xander by a comparison of the finger
prints taken from the hand with the official fingerprints of Private. 
Alexander appearing on the latter's.Personal Identification Card (R. 96-
106; 1::x:s. 20-27, 32-44); by a comparison of the teeth of the body with· · 
·the dental record of the deceased and an examination thereof by a dentist, 
'Who had perforined work on the teeth of the deceased during ·1942 (Exs. 45; · 
R. 132-134); by the po~ketbook, dog tags, the wrist watch, a letter and a 
pen knife contained in' the clothing or on the body (Exs. 31 .41 51 10; R. · 
31); by the tatoo mark on the left arm (R. JO, 50); and by the weight and 
height of the body (R. 50). - · 

captain Ira Gore, iledical Corps of the· Station Hospital, Fort 
Benning made an examination of the body on 28 February 1943 the same day·· 
upon 'Which it was found. It showed signs of marked decomposition as it 
had been exposed for some time. Because or~ the extent of decomposition he 
considered an autopsy as worthless. He examined the body for signs of 
violence but there was nothing that he could recognize as a knife or bullet 
wound and there were no bone deformities or fractures. He observed that 
the bone of the left leg was e,:p.ose.d from the rear but assumed this may 
·have been··caused by decomposition or the soft tissues. The exposure 
in the back of the left leg was about 3 inches wide and extended one-half 
of the length of the lower leg (R. 10$). This could have been caused by a 
knife wound. It also could have been caused after death in the river. 
He could not detennine the cause or death but assumed it to be from 
drovm:ing (R. 109). He estimated that death occurred 6 or 8 weeks prior 
to l :1c:arch 1943 (R. ill) and that Alexander died an unnatural death (R. llJ). 

The body was shipped to Valparaiso, Indiana, and there buried by 
Priv-ate Claude A. Alexander's mother 'Who testified that her son was born 
21 ~:ay 1921 and when inducted into the service in July 1942 was 5 feet, 
ll .inches tall and weighed about 175 pounds (R. 92-96) •. He was her only 
child. 

In May 1943 the coroner of Porter county, Indiana, Hallard. A. 
Fl:,nn, pursuant to a court order, disinter.red the body, perfonned an 
autopsy and held a coroner's in~uest during which an open verdict was 
rendered with an accompanying opinion that death was the result of a loss 
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0£.bl~od .from a cut on tho lower left leg and a blow on the he,ad. Th6 
autopsy performed by Dr. c. H. DeWitt disclosed a bruise on top of th& 
head a little forward 0£ the center and to ~he right side - nabout the· 
middle 0£ the head" - an inch to· an inch and a half in size (R••119, 
122, 124, 1.27; Def. EX. 1). 

It was shown from the official ~eological records of the District 
Engineer in Georgia that the Chattahoochee River remained at approximately 
the same level from ~ January 1943 until 17 January 1943 1'1hen -it rose to _ 
a crest of ,31.9 feet (H. 38-43) and t.Mt the place where the body -nas found 
\had been submerged by the river and that the body was _washed ashore as - · 
indicated by marks on the trees and shrubs in that area (R. 20). 

. : . . 
()1 l March 1943 a 19.37 rord Sedan was discovered parked in the 

drive;;ay of Mr. Cooper's home near Cooper's Dairt (R. 22). The vehicle 
proved to be that 0£ Private Erschel Hunt, Company B, First Parachute 
Training Regiment, F<?rt Benning, Georgia (R. 70). Stains appearing on 
the noor ~t and on the upholstery 0£ the rear seat of the automobile were 
tested and found to be blood (R. 69, 72). 

1:Iiss Jean Autry testified that she was employed as a -waitress 
at the Victory Tavern in Columbus, ·Georgia; that she knew and lived with 
S~irley Kissell, 1'd.fe 0£ the ·accused, and also knew the deceased (Alexander). 
On 8 January 1943, which date she had figured out with the aid 0£ the 
military police, she saw the accused at the Victory Tavern in company with 
Privates Erschel Hunt and Raymond Fortney. On one occasion during the 
evening she saw the accused leave the tavern alone and later observed all 
three leave together. The three r~turned later to the tavern and took 
the witness and Hrs. Kissell home. She had also seen Alexander- at the 
tavern that evening· (R. 56-65). 

On 13 March 1943 accused, havine; been placed under arrest, was 
brought to the investigation room of the Provost :.:arshal in }:'ort Benning, 
Georgia ,;ihere he was questioned by Sergeant L. A~ Spector, an investigator 
for the military police, and by Lieutenant 1:. E. Christoffel, ,I/ho was as
sisting in the detennination of the line of duty status of Frivate Alexander, 
the deceased. '!he· accused ,vas warned of his right to remain silent and ad-

. vised that whatever he might say could be used against hi'll. During' that day, 
and for four days thereafter, the accused was (luestioned at intervals, but 
from time to time during this period of questioning the accused vias r1arned 
that '\Vhat he said might be used ac;ainst him. During the course of' these 
interviews Kissell.adl:1itted that he was married and his vr.i.fe was employed 
at the Victory Tavern. One evening he called there fs>r her but she was not 
present, so he went to _the house where she lived and waited for her.' A 
car drove up and his wife got out. There-were. some soldiers in the car. 
He berated his ,·r.i.fe and one of the soldiers "cursed him out11 • The next 
night he T/o.S at the Victory Tavern ,and his wife introduced hi.ll'. to Alexander, 
the deceased. By his voice. h~r ·:f'ecognized mm to be the sa.i.'le soldier wto 
was in the c:=-r the night before. Kissellfixed these nights to be January 
7th and 8th Yr.i.th the assistanc·e of Sergeant Spector, using as a basis the 

. established fact th"'t Kissel was A'\','OL the morning of 9 January 1943 (R'.' 1.36-
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139). On the third day of questioning Kissell ad11itted t..i-1at he had engaged 
in a fight with Alexander as a result of the mutual interest shown between 
Alexander and Kissell, s wife (R. 14.3). on t:1e fourth day Kis~ell voluntarily 
accompanied Sergeant Spector and Lieutenant Christoffel to the vacant lot 
where he alleged the fight had taken place, and he then and there demon
strated t.1--ie position of ilexanderts body as he lay unconscious on t.1te ground 
at the end of the fight. Kissell placed Spector in a similar position and 
a photograph was .taken (Ex. 52). On that occasion Kissell also further 
stated ,that later on, the night of the fight, he had carried Alexander 1s 
body down to the river and placed it as close to the water as he could 
(R. 146). . · 

On the 18th of :.::arch a typewritten statement was prepared. on 
the 19th of ~:larch Kissell was taken before 1.iajor w. D. veal., the Provost 
narshal., by Sergeant Spector, to sign and swear to this· statement. !1ajor 
Veal read and explained to him the. provisions of the 24th Article of war and 
advised him that he did not have to make any statement., but that if he did 
i1i could be used against him. Kissell was· given the statement to read and 
sat do,m by himself and read it. In the presence of several witnesses 
Kissell then sig-ned the s~tement (R. 1413; sx. 5.3). 

S~rgeant Spector testified that during the period of questioning 
of I~issell and at t.1--ie time he signed the statement Kissell was not intimi-

. ~ted or coerced in any way., not. wertt_ any promises made to him by anyone. !fe 
v.as told., however., to tell the. truth because his· "life might depend on it" 
(R. 147)., and upon several-_occasions., was told that he was lying when it 
appeared to his questioners that his statements were contradictory (R. 156). 

· During this ~riod 0£ questioning Kissell vas kept in solitary con.fineIJSnt ·. 
:tn the stockade when he was not actual.zy being questioned. 1\lhen retnoved. 
fran. the stockade Kissell was handcuffed on and after the 15th of Ha.rch 11h:Lle 
questioned (R. 159). The questioning was done equally by Sergeant Spector . 

· and Lieutenant Christoffel (R. 153). Kissell was not told that he could .. 
canmunica.t,e with counsel., but he did not ask for any (R. 155). During the· 
first two· days of questioning Kissell. was told that Alexander vras alive; · 
It was not until the t:1ird day that he was told _that he was charged with\, 
the murder of' Alexander (R. 156, 158). . . · 

Lieutenant 1~. E. Christoffel corroborated Sergeant L. A. Spector 
concerning the questioning of Kissell - its manner., place., and length of 
tinie - over a period of five days (R. 169-184)•.Lieutenant Christof'!el 
was investi~ating the cause of death of Alexander to establish whether 
he die4 in line of duty or not (R. 170). He added the .tact·that Kissell 
hims,li' dictated the statement on the 18th (R. 183). 

tiajor Willie D. Veal., Provost J~arshal., Fort :Benning, Georgia., 
then testified that the accused signed a statement before him on 1,Sarch 19, 

_1943, after having had the 24th Art~le of war read and expla:ined to him, 
that the accused read the statement first., and then signed it voluntari47 
and that he.(~ajor Veal) witnessed it. He.identified t.~e statement as 
Prosecution Exhibit 53. A further statement made on March 22, 1943, 
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under likecircunstances also identified by the witness (Exhibit 54)'. 
Another statement made 8 July 1943, reduced to wrli.tirlg at the request of 
the accused and signed by him was identified as ,Exhibit 55. This e.xhibi t 
-was introduced and adrnitted in evidenc~ (R. 184-191). 

' At this poipt,._E! request of the defense, Sergeant Julian F~ Dey, 
:rilit•:.ry Police Detachment,· Fort Benning, Georgia, was called by the defense 
for examination with respect to the voluntary nature of the statements of 
the accused. He testified he was the Desk ~ergeant at the Post Stockade 
and in charge of prisoners there, th2t the accused was kept segregated. 
during the period of his questipning - .about seven days - in a solitary 
con!inemerit cell. Tnis was described as •the black box11 having an aperture 
in the door eig~t inches' wide and twalve in~hes long. . . 

There were six such cells in the stockade. In the runway in, 
front of these cells .rare three windows looking out ona corridor. ThJ 
accused 1s cell was about seven feet high and three ,or four feet wide. It 
·was equipped with a metal bunk .and a mattress. He was taken out to meals 
three times a day and giv8ll toilet facilities upon request. He was con..; 
.tined in solitary upon the order. of the Provost Ma.rshal (R. 192-196). 

Over the objection of the defense counsel the confessions or 
admissions against intetest of the accused of 18 March and 22 March 1943 
(EXs. 53, 54) were admitted in evidence (R. 196-209). . · · 

It was further shown that during a mental examination made o:t .. 
j;he accused ·on or about 17 August 1943, by captain N. R. Shulack, :Medical · 
corps, the accused stuted that h• had caught the deceased (Alexander) , · 
sitting in an automobile. with his wif'e and had warned h1m· to keep away 
from his wife. On the following day he saw the deceased· talking to his 
wife at the Victory Tavern and followed ·him out. He got into a fight with 
the deceased and picked up a rock as the deceased was besting hilll and hit 
the deceased on the head causing him to fall to the ground. He then picked 
up the deceased, carried him to the ~iver and left Mm l.yiJlg on the bank. 

In the written confession, dated 18 Earc-h 1943 (Ex. 53), the ac
cused stated in substance that on 15 December 1942 he married his present wife 
in New York and brought her back to Columbus, Georgia. She obtained a job 
in the Victory Tavern. On 6 January 194.3,, 'While waiting fo;- his wife to 
appear at the place w:1ere she was liTing, a car drove up and his wife got 
out. He started to argue with his wife about going out with other soldiers, 
because there ;vere two other soldiers in the car, one of" 'Whom he believed 
was called 11Alex11 • On the following day ·the accused nnt to the Victory 
·Tavern and there his wife introduced him to the deceased, whom he recognized 
as one of the. soldiers ·who was with her in· the car the preceding night. 
During .the evening his wife paid constant attention to Alexander and he, 
the accused, did not like it. On the following evening he again· was in 
the Victory Tanrn and again saw A.le:xander talking. to some of the men 
around hiJll and his, (Kissell's), wife. Fortney and Hunt were present and 
Fortney teased the accused about the situation concerning his ~e. 1 

They drank a couple of bottles of beer. When Alexander got up and left 
accused followed him and caught up to him ne8:r the bus station and asked 
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, 
~ if he knew that it was his wife that he 7,,as out with the other 
evening. Alexander said t.riat he did not know that. The accused then 
said "you should know., 'W./ wife introduced me to you• • .Alexander then 
said ttwhat i.t she did., do you want to make anything out of it". ·ane 
word lead to another until the two came to a vacant lot where·they en
gaged in a fist fight: Alexander mad, the .first swing. The accused 
struck him seven or eight blows causing_ nim to fall to the. ground.· When 
the aceused asked him if he needed any more Alexander did not answer. 
The accused thereupon returned to the Victory Tavern and told Hunt and 
Fortney about having !1ad a fight with Alexander. At that time he stated 
that he told them th.at Alexander might be dead, but he was not sure.· 
He then le.ft the tavern alone and returned to the vacant lot where he 
found Aluander ~ 1n the same position as when he· left him. When no
body was in sight he picked up·Alexander•s cap and tucked it in his belt 
and then picked Alexander up., swung him over his shoulder and·C?<1rried him 
down under the Dillingham Street Bridge and laid him next to· the water 

;where he figured the water would carry him 
.
away". 

{ 

He &{;ai n re turned to: the Victory Tavern and told Hunt and Fortney 
what · he had don,. J;'drtney told l;l~ that. Alexander was. iiable to be found 
in.. th.:lt place. After the tavern had closed tor- the night the three, Hunt., 
Forthe7 and·the accused, took some girls home,in IDint•s automobile and then 
drpve do'\'IIl to the river and accused shond the other two ile:x.anderts body. 
Alexander was lying'in the·same position as when the accused had left him. 
Fortney said "he must be dead" and felt Alexander's heart. Fortney,said 
•it isn•t beatingn. Hunt then reached q.own and felt Alexander's heart and 
said "Yes., his heart is beating•. The accused then said 11we might as well 
finish him off". Thereupon Fortney and the accused picked up stones and 
hit Alexander over the head. Hunt took out his knife and cut Alexander's 
leg several times. Fortney felt Alexander's heart again and said "his 
heart isn't beating now. * * * We ,can't leave him lying here". Kissell 
and 1'""ortney then p.ecided to throw ibis body into the river from off the 
bridge. 'lhe three· picked the boccy up and carried it to ·Hunt, s automobile •and placed it upon the back seat of the car in a sitting position. The 
accused removed ,75 or 80 cents of change from the deceasedts pocket~ 
Fortney removed his pocketbook and tock .fro:n it an undisclosed amount 
of money and put this money in his Oi"IIl pocket.· Both Fortney and accused 
struck the deceased 1s body and face several times Tihile sitting on the 
back seat. , Hunt drove the car onto the bridge. The three of' them then. 
carried the body from the car and raised it over the cement rail of the 
bridge _and dropped it in the river.· · 

. . . I ·. . r 
, Tvro or three weeks later Kissell., Fortney and Hunt decided to 
look for Alexander's body along the banks of the river. 'l'ht1 drove in 

· Hunt's car to the Dillingham Street Bridge, from there· they walked dom
stream along the river bank about three miles and found Alexander's body 
in the same place where it was, subsequently discovered by gthers. In 
order to identify the body Hunt picked up a stick and pushed up the left 
leg to see ,·mere he had cut Alexander. · The gash in the leg was apparent as they 
could see the bone.· 

6 
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On 28 T'ebru&ry 1943., Fortney and Hunt had an automobile accident 

and Hunt was taken to the hospital. The follo,'iin1,; day ari article appeared 
in a local newspaper to the effect that two boys had found the body of 
Alexander. Kissell., Fortney and Hunt faereupon drove in Hunt's car near 
the spot where they r.ad last seen Alexander 1s body and walking the rest 
of the -vray found that Alexander's body.was tone. Htm.t returned to -the 
hospital. Fortney then suggested to the accused that Jtisaell and Fortney 
take Huntts·car and leave it near the spot vmere the body was found so 
that if the car were found then Hunt ,vould get the blame. Accused objected 
to this., but notwithstanding., he accompanied Fortney in Hunt's car to 
Cooper's Dairy and parked it about 25 or JO feet past the driveway., got a 
ride back to town and then rode the bus to camp. 

I -
In his supplemental statement., 22 l!arch 1943 (Ex. 54)., accused 

s ta teci that he and Fortney had discovered A.lexander' s body on the _bank 
of the river at a ti'ne prior to the time they visited the body with Hunt 
and about two weeks after 8 JamµI'y;._ 1943. At that tme accused recognized 
.the body as A.lexanderts from its fac$,,,~hich had not been completely decom-

' posed. Fortney at that time placed :Alexander, s wallet back into the back; 
left pocket to prevent suspicion of roob~ry. It was several days later. 
that they accompanied Hunt to the body but, did not then tell,Hunt that they·, 
had previously found Alexander 1s body. · · 

_ On 8 July 1943 the accused voluntarily mad, an· additional state-: 
ment in Tthich he stated that his previous statements involving Priva_tea 
Fortney and Hunt were untrue and that they had1had nothing to do with : 
the death of Alexander and that the last time he., the accused., saw Alexander 
was when he_ picked him up from·:tha vacant lot., carried ·him down by the river 
and left him there (R. 189; Ex~ 55). · · · 

4. The compeumt and pertinent evidence offered by the d_efense may 
be summarized as follows: -· - - · 

Mr. KYle Williams of Phenix City., A~bama~ testified th~t he 
had on one occasion been a passenger in-Hunt1s 1937 Ford automobile during 
Febiuary 1943 and did not observe _any blood stains or no¾ce anything -
unusual about the fioor mat or rear seat (R. 234-237). Yrs .. Velma M. 
Vil:dttaker of th~ same city testified tl}at she also had been in the same 

. au1:,0L10bile during February 1943 and did not observe any, stains of a:ni' -
kind on the· floor mat or rear ~eat (R. -239-240). - . . :_ _ . 

. . f 
' i" 

Private RP.ymond Fortney testi.fied that he was riding with Hunt -
in Hunt'•s·automobile on 27 February 1943 whep it became involved in a 
collision. After the collision Hunt. drove the car toward Fort Bemiing~ 
Fortney fell asleep on the back seat. When he' a-wakened the car had 
stopped and some members. of the military police-n,re beating Hunt :with_ 
their clubs. Thereafter Htm.t got into the back part of-the c:~ and lay 
down on the back seat at which time he was bleeding l)l"Ofusely._ Both of 
them were taken into custody but the n;itness -was released and ~hortly 
thereafter was transferred to Shenango., Pennsylvania (R. 24~248). -
On cross examination the witness stated that he spent the evening of 8 
Janua.17 1943 with his wife at their home in Columbus., __ Georgia (R. 249). 
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\faen he was· shown his ovm written statement dated 14 April 1943 to the 
effect that on the night of 8 Jan~.ry 1943 he was T:ith f.issell and Hunt . 
he stated that t.'rJ.at was not true and that he had signed the statement 

. under duress when beaten v.rith a blackjack at the Provost ?,-Iarshal 1s office 
by several sergeants (R. 251-253). He admitted that in 1939 he had been 
-convicted of forgery in Ulinois and had been arrested for passing a bad 
check in Iowa (R. 263). He further stated that when he was brougpt back 
to Fort Benning from.Shenango he stopped in Atlanta, Georgia and telephoned 
a Ruth Bennett :;illiarns. He denied that he told her in that conversation 
that he vrc:.s being held on a charge of murder because at that·t:i.me he did not know 
that he v:as being brought back on such a charge. He learned of the charge of 
murder about the seeond day after his refurn. (R. 264). He also denied that 
he told Sergeant Spector, when he appeared before the sergeant for questioning, 
that he stated 11 I know you 1ve got me charged with tqe murder of Claude A. 
Alexander" (R. 265). · · 

Accused himself having been advised as to his rights to testify or . 
to remain silent elected _to make an· unsworn statemfint. :in 1Vrlting (R. 266; Def'~ 
Ex•.3). _In his unsworn statement the accused reiterated the facts contained 
in his written statement of 8 July 1943 wherein he described having a fight 
with Alexander .:;.s a result of ~n argument concerning accused's wife. "if• · 
fought a few minutes and, as he was gett:ing me dol'i?l, I felt a rock, picked 
it up and hit him with_ it. He fell on the ground and did not move. I 
picked him up and carried him do-wn to the river bank. and laid him· down. 
I don•t know il I did it because I was so-mad or just didn 1 t want anybody 
to f:ind ~~n He denied th.at he told anybody about the fight until questioned 
at the military police station. In this statement he averred that he in
volved Hunt and Fortney iil his fir~t statement because he thought that if 
he involved· them it might go easier with liim • 

. 5•.In rebuttal the prosecution recalled Sergeant L.A. Spector who 
testified that "When Fortney was brought back to Fort Benning and came to 
the investigation roan for questioning he already knew that he was to be 
questioned ~arding the alleged nrurder of Alexander in that he stated. 
•I don•t know anything about the murder11 •• The witness asked, •What murder", 
and Fortney added, 11 The guard told me 11 (R. 268) •.. ~. Ruth B.ennett Williarr.s 
was also called and testified that on or about 3 April 1943 she received a 
long distance telephone call from Atlanta, Georgia made by RcVmond Fortney, 

,. who stated that 11 they were bringing him back .for murder, t.riat he didn 1t 
know what for•. · · · 

6. It was clearly established by the evidence that t.~e body found 
on the bank of the Chattahoochee P.iver, Columbus, Georgia on 28 Febrhary 
1943, was that of Private Claude A. Alexander. 'This -was conclusively' sho,m 
by the fingerprints and teeth, the tatoo mark on tlie arm, the clothing, 
the wrist watch and articles :in the pockets. Claude A. Alexander disap,P9and 
on the night of 8 ·January 1943. The evidence also clearly established that 
the. body had been in the r1ver and had washed up on the bank during the rise 
or the river that occurred on 17 Januar;f.194.3. The condition of the body 
with regard to its decomposition indicated that dei,th took place :in early 
January. The condition of the left leg and the bruise or mark on th~ top.of 
the skull was some evidence that Alexander bad met hi~ death prior to being 
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. . 
im.ers~ 1.n· ,-the river and by other than natural" causes. - I"\, was tlut' opinion 

of.the coroner that the injury on the back or the left leg and the bloll' on 
the head indicated by .the mark on top of deceased•s head vaused Alexander•s 
death. captain Gore, the medical officer at Fort Benning, Geor'gia., who 
first examined .A.lexander•s bod;y on 28 Februar,y- 19473 refused to draw such . 
a conclusion for the reason.that in_hu opinion the injury to the leg could 
have been incurred after death and ha: did not discover the mark on the skull. 
Due to the advanced decomposed state of' the body:h• could not arrive ~t any 
definite,conclusion regarding the cause of''death; "hut·•assumed" it ..as caused 
by drowning (R. 109). -, ·· · -- . · 

t ' < 

. _Nevertheless ·it is. the opinion of the Board o!,Review that the .. . 
evidence produced was sufficient to'.establlsha corpus delicti and legal.JJ· 

'su.f'ficient to warrant the admission in evidence of li.lJY' con:tess1on., it , · 
properly obtained., explaining ilexa.n:ler•s death. · · 

. • .:;i ~ . -· • • 

Evidence of the corpus· deUcti need.'llqt,'be lllf'ficient or itself. 
to convince beyond a reasonable ,doubt ,that-tae, o!'f'.ens• :charged bas peen ' 
canmit.ted or to cover every ele:ient ··or the,charge:, Ot"_ to connect the · 
accused with the offense (M.C.M. par. lJ.4!, p•. ll.5) • .;WheN -~ unlalrf'ul.. 
homicide is charged., as in the subject case, ,v1dence ot the,·~eath'p:t the 
person alleged to have been killed coupled -with evidenoe o:r·· cir.eW11Btancaa 
indicating the probabilit;y that ha ·waa unlawf"Ul:cy- killed will sat:Ls.fy the . , 
legal requirements for the admission of a confession of the killing. ·, • 

t,: • I • 

A.part from the confession and'sworn.admission made by the'accused., 
the accused made an unsworn statement to the court in explanation of the.· 
offense,charge~. Such statement may be.considered as ·evidence in the case~ 
(M.C.M. par. 76., p. 61) •. In this statement accused admitted tha~. a??out the 
middle of· January ,he discov,red Alexander and his ld.fe together in an .auto-· 
mobile; 'that on the following evening he met Alexander in the· Victory Tavern 
in Columbus and observed that he paid considerable attention-to the accused•s 
Wife; and that the same thing occurred the following night. 'When Alexander 
left the tavern accused followed him and, following an argument about the · · 
-accused•s wife, engaged in a tis~ fight J(ith him in a vacant lot near. · 
the river. When Alexander was getting th.a better or the accused the latter 
picked up .a rock and struck Alexaiider with such force as to knock him un- , 
conscious. ·He then picked'ilexander· up.in that condition.,_carriedhim to., 
and laid. him down on, .the ·bank of the Chattahoochee River, near the DilUng-
_ham Streat Bridge in Columbus., Georgia. · . .. . . · · _ · · · '- · -__ · - ' 

., From theae 'admissions alone the court could properly and leg&l.JJ 
have concluded and. found that accused did' during January 1943. kill Private : 
Claude A. Alexander. The accused., however., is charged not onl3 with having 
killed Alexander., 1but that he did so with 11mallce a!'oretho~t., wil.l..1\µly,' 
deliberately., feloniously., unls.ld'ully and with premeditation". , Th• speci.;. · 
fication also alleges that the accused killed AleJC4nder in conjunction , 
with Pri,,ates Erschel Hunt and Raymond Fortney "by cutting him on·.the leg,. 
with a knife·., ;:itriking him .on the head with rocks and throwing him -into 

. the Chattahoochee Rivei-n. In other words 'that accused murdered Alexander. 
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It, therefore, becomes necessary to determine whether' 
Kissell had the mlice µecessary to constitute the killing murder, 
and also to determine mien and in· what manner Alexander ioot his 
death. ' 

The evidence of malice and premeditation is amply supplied 
by the accused I s confession of 18 March 1943. In that confession the 
accused in full detail described how he; together with Hunt and 
Fortney, returned to the body of Alexander and believing him to' 
be alive decided to "finish him off", and with that intent he and 
his companions deliberately assaulted Alexander by striking him on 
the head with rocks, slashing the back of his left leg with a knife, 
and throwing his body into the river. This evidence alone proves 
beyond .any reasonable doubt that the accused acted with malice 
aforethought, willfully, deliberately, feloniously, unlawfully, · 
and with premeditation, as averred in the Specification.· 

. This same confession· of 18 March 1943 is the determining· 
factor as to the time and manner of Alexanderts·death. According 
to Kis.sell 1 s unsworn statement made to the court and his sworn 
statement of 8 July 1943, he claimed that during his unwitnessed 
fight with Alexander the latter was getting the best of it, so 
Kissell picked up a rock and struck Alexander such a blow that he 
knocked him unconsc;tous; that he then carried his llllconscious body 
down to the river and laid it nea.r the. water's edge and. that that 
was the last he saw of Alexander. He would therefore have the court 
believe that Alexander met his death during this fight or as a · 
result ·or being washed away by the river -while unconscious. The 
confessiqn of 18 March 1943, howe'ler, relates an entirely diffetent 
etory~ In it he nakes ·no mention of striking Alexander with a rock 
<luring the fight but states that he struck· Alexander with his fists •. 
He further tells of returning to the Tavern after the fight and of 
telling R.mt and Fortney that Alexander 11might be- dead" but "he was 
not sure11 • Liter on, after he had carried Alexander's body down to 
the river, m reeponse to the inquiry of Hunt and Fortney 11Do you 
suppose he is dead?", he replied, III don 1t know; I didn't take_ time 
to see". F:inally, :when all three gathered around Alexander under · 
the bridge, "Fortney reached d·ovm-and felt Alexander's heart. He 
said 1It isn 1 t beating'. Then Hunt reached down and felt Alexander's 
heart. He said, 1Yes, his heart is beating'~ I took Hunt's word' 
for it. Then I said, 1We might as well finish him offt. They agreed. 
Fortney picked up a stone and hit Alexander with it over the head. 
I did the same. Hunt took out a knife and cut Alexander I s !eg several· 
times. Hunt slic'9d at the same spot two or three times. I saw blood 
come from his head when I hit him with the stone I had. Fortney felt 
Alexander's heart again and. saidr 1 His_heart·isn 1 t bee.ting now1 • ·we 
then took Fortney1s word. 11 
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. ·. . ' 

As between this 1confession and the other statements of .the 
accused the weight of the evidence favors the confession as contain
ing the more accurate description of the e_vents of the evening. 
This confession explains the laceration in Alexander's leg, the absence 
of money in Alexander's pockets, and the fact that Alexander's body· 
floated downstream m:i.ny miles before it waslfod ashore. The unswo:m 
statement of the accused and other similar statements. are inconsistent. 
with these three established facts. The court, therefore, correctly 
adopted the facts contained in the confes·sion·as the true facts. The 

· facts set forth in this confession and· quoted above are ccnvincing 
that Alexander was still alive when Hunt reached down and felt his 
body and announced that his heart was ,still beating. The fact that 
his head started to bleed 'When Kissell subsecp ently struck him with 
a rock and that all three of them by their conduct considered him 
to be'alive corroborat~.s this cpnclusion. By the same token Alexander 
was dead when his bocty··ms cast in... ,) the river. It is not nacessary 
to determine which blow or blows or cuts caused Alexander• s death as 
Kissell was a party to all of them•. lt, therefore, follows that the 
finding of guilty of the Specification of the Charge is supported.by 
the evidence in so far as the m:i.nner of death is concerned and in 
naminci those instrwnental in Alexander's death. · 

The only remaining question that warrants· discussion· is whether 
the cmfession of 18 March 1943 was admissible in evidence. This depends 
upon whether it was made voluntarily by the accused. · Counsel for the 
defense objected to the admission· of this confession on the following 
groundss (1) that the solitary confinement to which accused was. sub
jected preyed upon his mind and led hlm to make the confessions . 
involuntarily, (2) that no opportunity was afforded accused to communi
cate with friends or to obtain counsel, and (3) that the inve"Stigating 
officer exercised coercion by telling the accused that he was lying 
and that he rad better tell the truth. For authority, counsel relied 
primarily upon C.M. 131194 (1919) and C.H. 152444 (1922) cited in 
paragraph 395 (10) Dig. Ops. J.A.G. 1912-40. 

·- ' 
The fun9amental reason for the exclusion of a confession not 

voluntarily made is because there is a reasonable probability that 
the accused would make a confession that may not be true (Winthrop, 
Military Law and Precedents, 19:;n Reprint, p. 328; Vol. 2, Wharton's 
Criminal Evidence, par. 603, p. 1007). The meaning of-the word 

· nvoluntary" as applied to confessions is thus defined in Vol. 2, 
Wharton's Criminal Evidence, par. 592, p. ,980s 

11The question is more fully comprehended by stat~g 
that the ·confession is voluntary where it is not the re
sult of any improper inducement. Hence, the term 'volun
tary•, as used in the development of .t_he l::i:w of confes
sions, means that the accused speaks of his free will and 
accord, without inducement of any kind, and with a full 
and comolete knpwledge of the nature and _conseauences of 
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t."le confession; and when the statement is thus free from 
influences affecting the will of tha accuse4,at the time 
the confession -was mada, it is rendered admissible in evi
dence against him.n 

The voluntary or involuntary c~aracter of a__confession is a question or 
law to be detennined from the facts adduced in the particular casa 
(Vol. 2, nl1arton 1s Criminal ividence, par. 594, p. 982). 

In the instant case., there is no evidence that any improper ' , 
. inducarnent was held out to accused. At the outset of the questioning on 

13 J,iarch 1943, Sergeant Spector informed him that 11 he had the rif;ht to· , 
make a statement or not to make a statement; that if he did make a state
ment anything he said could be used for or against hiin in the event of a 
court-martial." (R. 135). This warning was repeated by Lieutenant . · 
Christoffel on 15 }:arch 1943 (R. 163) and was reiteratedlby the Provost 
I,:arshal on 19 L:arch 1943 and 22 liarch 1943, on the occas ons v:hen the two 
confessions were signed and sworn to by accused. The record discloses 
no threats made against accused and no promises held out to him. 

Taking up the objections interposed by the defense, two of the 
grounds advanced_ may be eliminated without great difficulty. First., as to 
the objection that no opportunity was afforded accused to communicate with 
friends or counsel, it is sufficient to state that there 'is no evidence 
in the record to show that accused ever made a demand or request to com;. 
municate with anyone., or, if such a request was made, that it was denied. 
Furthennore, _vol. 2., :·,14arton 1s criminal Evidence, par. 628., is authority 
for the statement that "despite the fact that a confession is made in the 
absence of counse1, it is admissible; in fact., it has been held in a 
number of cases that it is not error to admit in evidence a confession of 
the prisoner., over the objection that, before making the confession., the . 
prisoner had been re.fused an opportunity to. communicate with counsel." 
Secondly., with regard to the objection t..~at the investigating officers told 
accused that he was. lying and that he had better tell the truth., it is well 
settled law-that a mere adjuration to speak the truth does not vitiate a· 
confession vlhen neither threats nor promises are applied (Vol. 2, Wharton•s · 

. Criminal Zv:l.dence., par. 62.5) •. There is no evidence that threats _or promises 
were used in connection with any of the investieating officers, sta tenants 
to accused; iri fact, the investi6a tors explained that the accusation of 
'.cy-ing was injected only when accused made contradictory statements, :or 
statements inconsistent with facts already known to the investigato~. 

. . . 
., 

The 'most serious objection offered to the admissibility of the 
confession of 18 March 1943, is the fact that it was obtained at the con
clusion of five days of questioning, during 19hich, when he was not actual~ 
in the i:u-esence of the imr_estigating officers., accused was kept 1n solitary . 
confinement. This objection must be considered 1n the light of all or the ,. 
facts•. The record shows that all of the meetings with the investigating . 
officers were held in the daytime, either in the morning or afternoon, or 
both, vrith rest periods in between, and that none o:r them weN so prolonged 
as to tire the prisoner or to overcome his will. While it is true that., 
during intervals between questioning., accused was segregate~ from other 
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prisoners., evidence disclopes that he was kept in a cell ?tith a _bed., 
toilet· faciUties.,· and was· allowed to go to meals in the mess hall three 
times daily• · · Whether or not these conditions jmposed upon accused a 
hardship ·s0- intole,rable that., at the enq of five days., he· made a: false 
confession-to escape them., was prope~lya question !or the court.to decide•. 

A confession o! guilt is one of the strong6st !o:nns-0£ proof 
known to the.law (MCM., par. 114., pe.ge,ll4). In order to make it admissible. 
in evidence it must appear· that the confession was vo1unta.ry on ~he part 
of the accused. · I.f.niade to a military superior., .as in the subi·et case., a 
full inquiry into the circ~tances should be made. In the op on·or 
the Board the record discloses all of the circumstances surround g the·. 
obtaining of the confession and they do _not indicate in any.way ,that 
it was made involuntari~.. It was within the pow:_er of the accused him- , 
self to testify regardmg the circumstances.surrounding the obtaining. or 
the confession and explain., if' he could., in what way he was· coerced into. 
ma~ the confession., or w'.oy it was not voluntary. There being no , 
evidence that it ~s made involuntarily and as all of the circumstances 

· of its making and· signing ware disclosed., the confession. of J.8 Y:a.rch 1943 
was properly admit.ted. in evidence by the court. See also CM 210693 
(1938); Dig. Op. J.A.G • ., 1912-40.,_ sec • .395 (10). . . 

;/ith this confession properly in 'the rec~rd the ~ecord is 
legally sufficient to support the .findings o.f guilty o.f. _the Charge and 
its Specification. 

, . ?. '.I.be accused is 21 years o:t age. He enlisted at Corning., New York 
on 2 Janua.17 1940 and at the time o.f the alleged murder was a member of 
Headquarters and Headquarters Detachment., 1st Airborne Infantry Brigad~. 

8. The court was legally constituted. No ·errors injuriously a!- · 
.fecting the substantial rights o:t the accused were conm,itted during the · 
trial. In the opinion of the Board or Review the.record.of trial is lega~ 
sufficient to support the findings and the sentence. A. death sentence is 
authorized up,n convictl.~J.°r •_violation~..,.r 92. · . 

· J~~___ 1~ Judge Advocate. 

~s! Judg; Adyocate, 

_______________.,,
~(. Judge Advocate. 
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1st Ind. 

War Department, J .A.G.o., 25 MAY 1944 ~'To the Secretary of ·War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Private Albert W. Kissell (20281989), Airborne Infantry. 

2. I concur in the opinion· of the Board of-Review that the· 
record of.trial is legally sufficient to support the .findings of 
guilty of the Charge and Speciffcation - alleging murder in violation 
of Article of War 92. The reviewing authority has.recommended that 
the death sentence be commuted to confinement at hard labor £or the 
term of accused's :r;iatural life. I concur 1n the recommendation 0£ the 
reviewing authority, and reconmend that the sentence be confirmed, but that 
it be commute.d to dishonorable discharge, forfeiture of all pay and 
al-low.ances due or to become due:, and confinement at hard labor. for the 
term of his natural life. I further recommend that the United States 
Penitentiary, Atlanta, Georgia, ·be designated as the place of confine-
~t. ' 

' ' . 
J. Inclosed are a draft' of a l~tter for your signature, trans

mitting the record to the Pr~sident for his action and a form of 
Executive action desi_gned to carry into effect the recolJDllendation 
hereinabove ma.de, should such action meet with approval. 

.-
~on C. Cramer, 

Major General, 
The Judge Advocate General.· 

3 Incls. · 
Incl. l - ltecord of trial. 
Incl. 2 - Dft. ltr. for sig. S/w. 
Incl. 3 - Form of action. 

(Sentence confirmed but commuted to dishonorable discharge, total 
forfeiw.res and confinement for life. G.C.M.O. 444! 19 Aug 1944) 



------------

WAR DEP.".P.T.:.il:NT 
Army Service Forces 

~ the Office of The Judge Advocate General 
(345)Hashington, D.C • 

SPJGQ 
CH 252087 15 MAY 1944 

UNITED ST.A.TES ) FORT BEt-JN::rnG, GEORGL\ 
'· . . 

I. ,, e ~- Trial by G~C .::,!~, ccnvened at 
) Fort Benning, Georgia, 22-24 

Private RAYMOFD W. FpRTNEY, ) November 1943. Death by 
JR. (19055791), Shenango Zone ) hanging. · 
of I..nterior Replacemer:it Depot ) 

• ,:; I I; 

··,, 
OPDUON of the BOARD OF REVIE!if , 

ROUNDS, GAHBRELL and FREDEP.ICK, Judge l\dvooates. 

· 1. · The record of triai :in the case of the s~ld:i.er n...me·d ab'o·,e 
has been examined by the Board of Review and ·the Board submits this, 

_ its opinion, to The Judge Advocate. General. 

2. The accused was tried upon the following Charge. and Specii'i-. .. . 
cations 

. C:Ha.RGE: Violation of the 92nd A.rt;Lc le of War. 

Specification: In that Private Raymond W. Fortney, Jr., 
Shenango Zone of Interior Replacement De~ot, Shenango, 
Pennsylvania (then of Headquarters and Headquarters 
Detachment, 1st Airborne Infantry Brigade), did, in 

· conjunction with Private Albert n. Kissell, Headquar
ters and Head~arters Detachment, 1st Airborne Infantry 
Brigade, Fort Benning, Georgia, and Private First 
Class Erschel Hunt, Company E, First Parachute Training 
Regiment· ( then of Headquarters and Headquarters Detach.:. 
ment, 1st airborne Infantry Brigade), Fort Benning, 
Georgia, at Columbus, Georgia, on or about January 8~ 
1943, with malice aforethought, willfully, deliberateiy, 
feloniously, unlawfully, and with premeditation kill 
one Private Clauqe A.. Alexander, Casual Company, The 
Parachute ;5chool, Fort Benning, Georgia, a human being,' 
by cuttin:s him on the leg with a knife, strik'...ng him 
on the head with rocks and throwing him into -the 
Chat.tahoochee niver•· 

He p+eaded not guilty. to and was fol.lll.d guilty. of the Charge and Speci
fication. Evidence of one previous convict5.on was introduced at the 
trial. He was sentenced to_ be hanged by the neck until dead. The 
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reviewing authority /l1-~proved the sentence but recommended that it 

.be commuted to dishonorable discharge,· forfeiture of all pay and 
allowances d-..ie or to become due and confinement at hard labor for 
the term of his natural life, and forwarded the record of trial :to./: 

. action under Article of War· 48. 

. 3. Th.a competent and pertinent evidence for the prosecution , 
shows that an 28 February 1943, almost three weeks after-the alleg~ 
date of the homicide, the body of Private Claude A. Alexa.no.er was : 
found en the East bank of the Chattahoochee River near a place known 
as Cooper's Dairy,· about seven miles down stream from the Dillingham 
Street Bridge in Columbus, Georgia (R. 13). It was approximately 
15 yards from the edge of the water and had evidently washed ashore. 
fro!ll the river. It was clothed in an· O. D. uniform, civilian shoes, · 
and a raincoat. l\n,, overssa.s cap was tucked under his belt. and was 
covered by the closed· coat. The body was badly decomposed· and both · 
hands were well eaten away•. One hand was closed and retained con_;· · 
siderable of its skin, but the fingers and .skin of the other hand 
were gone. There was a. hole, or opening, through the flesh into the 
bone on the back; of the lavrer. ·portion of the left leg•. This gash · · · · 
was about s_even inches long and' three or four i:rx:hes wide (R. 7-10). 
There were no tears or cuts ·in the ~i.form (R. 14). The features. 
were unrecogniz.able and so darkened that the two small boys who _dis-· 
covered the body ware unier the mistaken belief that it was that -of· 
a colored person (R. 12). · On the left.· leg ."the trouser was up the · 
leg and right where the leg ot the trouser:.st~rted is where the wound. 
began" (R. 13). ·· · · · 

It was ~tipulated that the body thus found and described 
was that of Private Claude A. Alexander, the soldier named in. the 
Specification of this Charge, and that it rad been subsequently 
interred in the Graceland Cemetery, Kouts, Indiana (R. 14). 

Photographs of the body,. as it lay on the bank of the river, 
were taken and prints.thereof a.ppeaz-,ai the record as Prosecutions 
Exhibits l, 2 and 3. - · ·, 

. In ·addition to the above stipulation as to the identity of 
• this body, "it was further identified as that of Priyate Claude A • 

.Alexander- by a -"dog tag" with the name "Private Claude A. Alexander" 
thereon (Pros. Ex. 11), a pocket book: (Pros. Ex:. 4), a m-ist watch 
(Pros. Ex. 5), a letter (Pros. Ex. 6), and a pocket knife (Pros Ex. 7), 
all of which were discovered on the body, either attacheg thereto or 
in the clothing thereon; and also by a ta.too mark on the left arm 
(R. 21). . . . _ ·· , · , 

I,.\9-jor Ira Gore, Medical Corps,· an expert pathologist, who 
wa13 s:t;ationed at Fort Benning on the date when the body was disco'\"'ered,

', 
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examined this body on about 1 March 1942 but rr.3-de no autopsy. It 
· showed evidence of considerable decomposition and of having been in 
the water for some time. There was a large laceration or gash in ·· 
the calf of the left leg exposing the bones. He discovered no marks 
to indicate external violence. There·were no broken bones or skull 
fracture. The features were unrecognizable and :Major Gore estimated 
fran the stage of decomposition that Alexander had been dead froo 
six to eight weeks (R. 25). He reported "drowning" as "the presu.rnptive 
cause of death11 • Because of the canditicn' of the body it was :impossible 
to determine the actual cause of death Viithout an autopsy and .for the 
same reason he considered an autopsy as worthless. In his opinion the· 
chief cause of the gash on the left leg was post mortan decomposition. 
It was impossible for him Hto determine whether there 11;,d been a pre
vious 1JOund vmich might have accelerated it" (R. 26). ,Cn. 1 March 1943 
lajor Gore issued a certificate, in his official capacity, to the ,,., 
effect that there were no recognizable evidences of wounds or cuts 
on the body at the time (R. 28, Da.f. Ex:. A). · 

Hallard A.. Flynn, mort;i.ciz.n and coroner of Porter County, 
Indiana, disinterred Alexander 1:S body pursuant to a court order an9 · 
on .30 April 1943 Dr. C. H. DeWitt of 'tralparaiso, Indiana, performed· 
an autopsy in the presence of Dr. George Douglas, Secretary ·of the . 

. County Board of Health, Dr. Jones, Lieutenant Christoffel, representing 
. the ArrrrJ and others ·(R. 61). Dr. DeWitt ma.de a report to the effect 
· ,that there was, at that time, no recognizable evidence _of wounds or 

'lacerations of the skin; that an examination of. the skull revealed no 
'evidence of.fracture; and that,' fran the autopsy, the ca.us~ of death 
could not ~e determined (Pros. Ex:. 16). Mr. F.lynn did, h:>wever, ob-· 
serve a bad wound on the lOl"Ter leg and, after the_:scalp had been. 
removed, a bruise about· one inch to 1¼ inches across, on the top or. 

,the head twt>· inches to the le.ft of and one irich forward of the center 
(R~ 60, 136). This bruise, or mark was on the skull and could not be 
seen before the scalp was removed (R. 136).. Pho~og:i;aphs were again 
taken of the body and prints thereof were attached to the record 

,(Fros. Elcs. 13, 14, 15). 

Mrs. llirie Alexander of Valparaiso, Indiana, testified ths.t. 
the deceased Private Claude A. Alexander was her only son, having been 
born to her on 21 Hay 1921, and she identified Prosecution's Exhibit 
12 as his photograph (R. 59). · She had not· seen him since his· induc
tion intq the Army 31 July 1942 and she received her last letter from 
him postmarked 8 January 1943 at Fort Benning (R~ .58). ·. 

· Private First Class James T •. Browning knew Alexander ·intimately., 
having bunked riext to him :in the same bar1-acks at Fort Benning~ , They · 
went together occasionally and two or three times they went to the· 
Victory Tavern, Columbus, Georgia •. Here Browning came to lmow Shirley 
Kissell in a casual way; but Alexander more ·intimately.' Browning did· 
know, however, that Shirley was the lawful wife of Private Albert W. 
Kissell (R. 32, 33). The last time Brofflling saw Ale~nder alive was 
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8 ,ranuary 1943. He saw Al.exand~r' s dead body when he was called to 
the morgue at the station hospital an 1 March 1943 to identify it, 
at which time his identification was based upon the ta.too mark on 
the .right arm or the body and by the peculiar type of sli.wers that 
were on its feet. He had allcriTed Alexander to wear his wri,t· watch. 

' when be hLd la.st seen him an:! he identified the watch which mis found 
on the body·as.the watch which he had loaned Alexaruier (R.··34, 35; 
Pr.os • .Ex. 5). He and Alexander h1d gone to the Victory; Tavern on the 
night o! 7 January 1943 where both of them ta).ked to: Shirley Kissell 

. ·and. where they remained for about two hours. They had al~o been in 
· the tavern on 6 . January and, although they both returned to camp from 

Columbus by bus, 'he was not certain whether .it was on the 6th or the· 
?th when ·he left a bit earlier_ than Alexander, who met him about an. 
hour later at the bus terminal. He had. never, m any occasion, gone 
with Alexander .Tihen he tog,k Shirley Kissell home· from the Victory 
Tavern.· ·.Browning did not know the accused and could not recall ever 

. seeing him bef9re the ·aay of the court-1'1',;l.rtial trial of Private .Albert 
W. Kissell· for the' homicide .of Alexander. ·He did not remember· seeing 
the accused or tassell at the Victory Tavf;_lm en the .last night he was · 
t,!Jere:w.i.th Alexander, but he accounted· for this by saying that he was 
not with Alex.aJJ,der all· the t:im.e· while he was in the -Victory Tavern ' 

-bec•use.;"he_wa.s around c'ir:inking-and ha'ting a gooq...time". He did :p.ot 
go w.i.th Alexander to the Victory Tavern en the nigh"!; of 8 January- 1943 

. because Alexander bad not asked him to accompany him and he_-had no . 
cl~ -clothes to wear (R. 38-40). . ... 

Miss :Jean Autry_ testifi~d that during January- 1943. she :was 
· employed as a ?ra.itress at the Victory Tavern, Columbus, Georgia., She 
· lmew Privates Albert W., Kissell, Erschel Hunt, and the accused, · 
Raymond W. Fortney, Jr. (R. 41, 42). Shirley Kissell:, _the. wife of· 
Albert Kissell was also employed at the Victory Tavepn and she and 

, Jean .lutry roomed together (R. 42, 51). She did not.·personally know, 
but had seen, Alexander, the deceased,. ·"a time or two", but sqe could 
not recall when (R. 42). Being uncertain of' the dates of events as 
to which she had previously made a statement,. she was allowed, over· 
objection by defense counsel, to ·road this statement. to refresh her 
memory (R. 45). She then stated that she has seen the accused at' 
different times between 1 January and 15 or 16 January 1943, in the 
V:i,ctocy Tavern in company with_ Kissell and Hunt. The ls.st time she 
saw them there together· was "about a week" before she quit work at 
the tavern on Saturday,_ 16 January- 1943. · She also fixed this occas5-'on 
by recalling that it was a week attar New Years.· Al.though ths Presi
dent announced that the oourt wo-qld all.ow lead:ing· questions. because 
the witneas appear_ed hos,tile, or was manifestly unwilling to give 
evidence as to dates (R. 48)_, no precise testimony as to dates was 
elicited from her. Though she had previously testified as a witness 
µi the case of United States y,; Private.. Albert W. Kissell, -when asked 

' . 
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whether she had, ·on tlat occasicn, stated that the accused, together 
with Kissell and H1mt, was . in the Victory Tavern on the night of. 
8 Ja.l'luary 1943 she now answered "I might have, ii' I did, I don't 
remember". She did testify, however, that Fortney ,ra.s in the tavern 
"sometime around the 7th or 8th but I.can•t say for sure," (R. 48, 
49, 53, 5?), and at that time he was accompani€d by Kissell and Hunt 

· (R. 50). _ On that night Kissell left the tavern alone, after dark, -
while the accused and Hunt rema:ined. Kissell later returned to the 
tavern and he, the accused, and Hunt took.her and Shirley.Kissell home 
when the tavern closed (R. 50). This occurrence took place on the 
night follor.:ing _a party at the Beauty Rest Cab:ins near Phenix City, 
Alabama, on which occasion and at which place she, Shirley Kissell 
and another girl, accompanied by the accused, Kissell and Hunt, spent 
the night together (R. 47, 50, 53). Although she had prevlo'J;sly gone 
with this same group to a place cal.led the Pines (R• .53, 54) ishe was 
never :in the company of the three men (Kissell, Hunt and Fortney) who 
had accompanied the girls to the Pines and ·the Beauty Rest Cabins,· 
after the night when they met in the Victory Tavern and following the 
night spent at the Beauty Rest pabins (R. 50). On cross-examjnation 

·._ she stated that she rad· seen the deceased, Alexander, go out with MI:s •. 
Shirley Kissell, and she saw him talkin,g with her, but she was never : 
with them when Alexander took Mrs. Kissell home (R. 55). She did, 
however, see Alexander :in the Victory Tawrn-.on either 7 or 8 January 
1943 (R. 53). She had never seen Ki~sel.i:and'Al.exander, or the accused 
and Alexander, together, and she had no recollection of Fortney ever 
talking about Alexander (R.' 56). When asked how she "happened .to 
remember so well the night Private Kissell left the Victory Tavern 
alone" she replied, "Because I know it was the 7th or 8th he -was :In 
there and it wasn't so 1mg after that I quit-working there", and 
because that was the night following the party at the Beauty Rest 
Cab:ins (R. ·_~7). . 

~ . . 

Sergeant 1£onard A. Spector, Corps of Military Police, Fort 
· Benning, Georiia, testified that he .first saw the ,accused on 5 April 
1943 in the Provost Marshal I s office at. which time he .:fhlly warn1d 

. him of his rights under Article of War 24, advising him 11that he .h9.d > 

a right to make, or not to make, _a statement and that if he did make 
a statement anything he s~id could be used for him pr against him in· 
the event of a court-martial". The accused -was then asked if he l<new 
-why he was there, and he answered that he was accused of murder, 
where~pcn Sergeant Spector. told him_ -to' t-,ll ?,bout it (R. 64). Thia 
first qUeationing lasted for about·an hOl:lr during which period the · 
accused was alone with Sergeant Spector. · Cn later occasions, apparently. 
6 and 7 April,, and a.gain on 13 and 14 April,. the accusoo was again · · 
questicned by Spector, but on these occasions Lieiten1.nt Christoffel, 
of the Parachute School-and Sergeant Sarno,·another·military policeman, 
were present (R._69, 69). The ~ccused 1s story was .finally consolidated· 
in a typewritten statement which he· signed an 14 April 1943. 'This 

. statement, and the substance of 'the answers t? questions propounded 
to the accused on the various prior occ'asions when he. was examined, . 
were· substantially the same as the story he had told on the first day., 

'' 
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5 April 1944 (R. 64). ·No force was us~d upon the accused at any timQ 
(R. 65). On cross-examination Spector denied hitt:ing the accused with 
a '6iackjack or threaten:ing him. There were some blackjacks in the 
fiJ,es of the Provost l-tlarshal' s ~ffice. These had been taken from 
sold1er5 who were found in posse;:ision of· them bu,_t were locked 'l?p in 
th~,Jile room which was not used during the ~:ination of. the accused 

, (R.'.'69). This statement was admitted in evidence without objection 
. (R. 66; Pros. Ex. 17). Sergeant Spector further exp~ined, cm cross... 
· examination, that Fortney' s first statement was not reduced to· writing 
.:until all of the varirus examinations had been completed· because he · 

i1didn't think he (Fortney) was telling the truth 11 • During the intervals 
Spector had ti.'Ue t.o check the story given by the accused (R. 67). He ' 
would then again question t,he accused who, wn,en Spector proved to him 
that he had lied in a former statement, admitted· he had done so and 
said, 11Well~ what are you going to do.about it 11 ~r words to trat effect. 
On qne particular matter ·the accused admitted he had lied about.inci
dents surrounding his visit to the Beauty Rest CaQins after Spector 
had shown him he had other. evidence (R. 67, 70, 71). · 

. . . ~ 

During the examination the accused was at first uncertain 
, about dates, ·but he did recall a morning when he was AWOL though not 

· . the date. Spector" 11 showed him the .morning he was AWOL from the 
records - that that certain day-was the only time he was·A"l{OL- and 
that established the date * * *"• The ·date thus established was 8 
January 1943 (R. 67, 68). 

According to the accused I s statement, on the ni,ght of 7 January 
1943 h.e had gone, in ·canpany with-Mary, Gene (Jean), Bonnie_. Fay, .. 

. Shirley, Erschel Hunt and Albert Kissell, to the Beauty Rest Cabins. 
Tm next morning he came into camp at twenty minutes to eleven.· He 
then worked all day ·ana that night (8 January 1943) he again went to 
Colu.'Ubus w.l th Kissell and Hlmt. They went first to the Victory Tavern 
and then to Wimpy' s !or a short 'While and drank beer. When the girls 
were through with their work at the Victory Tavern,, Shirley, Bonnie 
Fay, Gene (Jean), Hunt, Kissell and the accused got into Hunt 1s·car 
and drove·· into the, country ?mere they parked for an hour .and a half 
or· two hours. · They: then took the girls home and returned to C9-mp 
early- in _the morning. He did not- see Kissell leave· the Victory Tav~rn 

· during the night of $· January 1943 and denied that he ever jieard 
~nything about Private Kissell having a fight with anycne on that 
night,. but,, he admitted that he was w.l.th Kissell and Hunt during tN3 

·. entire evening and early morning until they all returned to camp. · He 
denied knowing anything about Alexander's death. He also relates in 
his statement how he and Hunt hid gone to town in Hunt• s car en 27 
February 1943 and ha~ a.n accident in which rio one was hurt. later, 

. after police ha.~ ta.ken Hunt to camp, the accused tried to run Hunt rs 
car back:. to camp but it got hot and stopped sanewhere ·along the right 
side of the old Fort Benning road ·racing toward Fort Benning (Pros. 
Ex. 17),. > . 

·, I 
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, Private Erschel.Hunt, cne of the '15hreei accused named in·. the 
Specification of the Charge in this case, was called as a witness and, 
having had his legal rights with respect to compulsory self-incrj,mina
tion explained to hiJll by the court, voluntarily testified. He became 
acquainted with the accused and with Private Albert w•. Kisf!ell in 
Septei:nber 1942 and had been out socially with both. In doing so they 
frequently used a Fbrd automobile whicl:l Hunt had pirchased in Ja.rtwiry 
1943. On the nights of 7 and 8 January 194.3 he had gone, with Kis·sell 
and the accused, to the Victory Tavern in Columbus, Georgia. He knew 
that. Kissell ms married and :was acqua:i.p.ted with Shirley Kissell, his 
wife. On the night of S January they arrived-at t~e tavern at 8 o'clock 
and, after staying there about.an hour, went tQ Wimpy1 s Pl.ace for some 
drinks, returning again to the Victory tavern in a half an hour. +he 
accused and Hunt left Kissell at the tavern returning once more at.· 
11130 p..m~ The tavern closed at 11145 at which time the accused, Kissell 
and Hunt, accompanied by Shirley Kissell, Jean Autry, and Bonnie Fay.· 
Brown, went to Jumbo's and -had something to eat after vrhich that drove 
into the country) returning to town at about 1 o'clock a.m. They took . 

. the girls home and proceeded back to camp (R.· 73-76). 

"We were coming owr through Phenix City, ~ough Alabama. 
Kissell said, 1Let 1 s stop down by' the river. 1 When we got 
down there I saw a body laying on his face. I asked ?ilo he 
was. Kissell· said it was Private Alexander; and he .~id he 
had a fight with him and beat him up. Fortney :=iaid, 1'\'lhat 
do you want to do with him? 1 Kissell said, 'WeJ 11 finish 
him off. r Then Fortney and Kissell started hitting him in 
the head with rocks. They was standing three feet above h:lm,· 
and dropping rocks on his head. They felt his pulse and said 
he was dead. They asked ma what I was going to do. They said, 
1You have to do sanething .3.11d you can't talk. 1 Then., after 
they said he ~s daad I felt his pulse and heart and I saw :t).e 
was dead arrl I .took my knife and cut his left leg•. Then we 
took his body in the back of the car and took him on the bridge 
and threw him in the Chattahoochee River." · 

Alexander was alive as he lay on the river bank because Kissell . 
had felt his heart and Hunt saw deceased: move his legs (R. 77). The 
accused, Kissell and Hunt all helped carry the body.. Hunt had never 
seen the deceased before (R. 78). On the-previous night (7 January 
194.3) Hunt., Kissell and the accused. had gone with the same three girls· 
to the Beauty Rest Cabins where they remained until 6 a.m. the follow
jng morqing. The same. group had also gone to the Beauty Rest cabins 
on th.a night of 14 January 1943. Hunt could not re::nember anyone regis
t,n·i'!lg a.t the ·cabins on the night of 7 January 1943 bu.t recalled the 
accused registering there on 14 January 1943 (R. 79), because Fortney 

·himself told him he had dona so (R. 88) ._ 
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Hunt was placed in confinement on 15 March 1943 and made a 
statement to the military police officials shortly thereafter (R. 79, 
80). He admitted on cross-exam~tion tlut he was first arrested 
and imprisoned in the station prison at Fort Benning (R. 80). Here 
he remained until 7 Septanber 1943 when, on the order of Ma.jor Fink 
(Trial Judge Advocate), he was sent to the station prison at Fort 
McClellan, Alabama, where he remained until the day of the instant 
trial (R. 81) • Mr. B.a.rrell, Hunt I s att,orney, after. he · had talked . 

· with !&l.jor Fink, advised Hunt to testify in the present case. Based · 
upon this conversation Harrell urged Hunt 11to tell the truth about , · 
the whole t.11.ing11 • Hunt denied that he_ was now testifying because he 
expected 11to get off lighter than if he did not testify'" and . insisted 
that he was doi~g so mere~ 11 to tell the truth 11 • In fact, Hunt had 
promised }/iajor Fink and Ma.jor Veal to testify in this cafe before he 
had been promised immunity on the murder charge in returp for.his testi
mony and ,before acceptance by the trial judge advocate, with. the knowl.:. 
edge and consent of the appointing authority, of a plea.· of voluntary . 
manslaughter (R. S2, 83). · · · · 

. . Hunt testified that the ~ather an·?. January :was cie.irJ that 
it rained m 8 January and was: also clear cn.14 January (R. 88). · 

. He stated also that· the accused hai been riding rrom· ¢amp to_ 
to-.m w1th a man· b;r the name, of Desso until ? and 8 '7anuary when he 
rode with Hunt. i Theraafter he ceased riding with Hunt because hie 

· wi.f'e was going away but, '\'/hen she left on l.'.3 J8:Iluary, ha resumed. ·.... : 
riding with .Hunt. HEi fixed the time when. th~ accused began to. ride ,. · , 
'111th hµi as -7 and 8 January b.~cause this occurrence ·took place just 
crie week after he bought· his car, which :was on l. January 1943 (R.•· 89)•· 

..Re kne,r that 8 Januar;r.1943 ns a Friday (R. 94),; Hunt cJ.aimed:that . '.: .. 
· during the course of the ex.a.mi.nation by -Sergeant. Spector. the lAtter. hlLd: ·. 

·· •slapped.! him one time" 1·but' this did not cause·· him to. change .his ato:ey,,: ,· 
althou~ he thought . the- reason· he was slapped ms because he did· not. ·.. · . 
tell Spector what he wanted to hear.: Spector had· suggested no d_ates i . . ·· 
to Hunt during ~he questioning and_'&J._l ~tes given by Hunt were -.from, 
'his 011n memory. , He saw no "slap jacktt'-at any time, ·nordid he:·te.1.1,. 
anyone he:had been beaten {R.90,.91). · ·' '·' · .. · · 

. /; . ' .. , . . ~ ' '7 ' 

Hunt's statement was admitted in evidence on cross~tion;, 
· for impeachment purposes, as Defense Exhibit· B (R. ,84). · It is set · · 
'forth at length herein because under. examination by the court )runt 
specifically indicated the portions thereof which he · says are true 

·and those which he claims are .fals·e·. (R.104-114) •. ·For convenience~. 
the port~ons stated by Hunt to be true., 1n his tesf;imony in this 
trial, .are underscored and those he claims to be untrue· are enclosed 
in' pa.renthe~es~ · . . . , . · 'i 

. • ' f /< .1 . I' . . 
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"Having been warned of my rights under the 24th Article of Ttar, 
I. make this statement freely: 

11About 7:30 P.M., January the 8th, 1943, Pvt. Albert Kissell, 
Pvt. Raymond Fortney and I. left cam' and went to the tovm of 
Columbus_, Georgia. The first place we -went to was the Victory 
Tavern. We had some beers, and then the three of us went to 
Wimpy' s Cafe and had a drink of -liquor. Kissel.,. Fortney and 
I then went·hack to the Victory Cafe. Fortney saw his girl 
friend, Gene au.try, while Y.issel and I went to sit down in a 
booth. We had a few beers, while we were sittinr; there. 
(Kissel then said, 1 therf:) 1 s a guy here I 1m watching. He 1 s 
been fooling around with my wife and I think P 11 settle up 

· with him. 1 ) Yle sat there for about an hour talking and drink-
inr, beer. (Then Kissel said to me, 1See this guy here? That's 
him, 1 and I looked around and saw Alexander going·_out the door 
with a raincoat on. Kissel went out right behind him and was 
gone about twent7 or twenty-five minutes the firijt time. When 
Kissel came back, I said to him, 1what did you do? 1 . Kissel said, 
'I was beating Alexander with my fists, 1 holding up his right 

_fist•. I said, 1Did you kill Alexander?' He said, 1 I don 1t know 
for sure. 1 ), Then we had several more beers. (I said to Kissel, , 
•are you going back there? 1 Kissel said; 1yes, I have to go out 
and see ,him. I He was gone a.bout thirty or thirty-five minutes. 
When Kissel returned, I said, 1what did you do with h:im? Is he 
dead?' And then Kissel said, •I think he is. 1 I said, 11'1hat did 
you do with the body?• Then. he said; I took Alexander down t.o 
the river underneath the bridge, and then came back here. 1 We 
stayed at the Victory Tavern until it closed and then Kissel, 
Fortney, Gene, Shirley -'ind I drove to 843 First Avenue and let 
the girls out.) Kissel via.Deed up to the porch with Shirley. 
(While he was up there, I told Fortney trat Kissel had killed a 
guy. ·iVhen Kissel came back, we all decided to go down and take 
a look and make sure if Alexander was dead. · Kissel directed me 
to drive down there next to the Columbus Iron Works.) We all eot 
out of the car and· went dov.n to the river where the body laid. 
Kissel said, 1tbis is the bQy. 1 (I felt his heart to see lf 
Alexander was still alive. -Ul three of us felt it. His heart. 
was still beating.) Kissel and Fortney started working m AleY.a:nder 
and decided to finish him off. Fortney and Kissel started hitting 
Ale:mnder over the head with rocks several ti:::ies. and I took out · 
my pocket-knife and cut him on the leg (threo or frur times until· 
I felt the lmife hit the bone. Blood got all over my hands, so I 
washed my hands and knife the!'.e in the river.) i'fu.en we finished 
we felt to see if his heart was still beating. It rad stopped. 
Then vre started to bring Alexander up the hill to the car. 
(Fortney said, 'are we going -t:.o ·search him?• Kissel and I said, 
•Yes'. So when we got Alexander into the car, Fortney took his 
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bill-fold out, and a.a.so his change~ Fortney removed the money 
from the bill-fold and put the bill-fold back into Alexander's 
pocket. Kissel 'and I, both· said to Fortney, 1.A.re you going to 
give us any of the money?• Fortney said, 1No. 1 Kiasel and I 
asked, 1'Rh.y? 1 Fortney saidj 1why shoulsJ I when you didn 1 t help. 
me· take it out of· his pocket.' W:e didn't mention the money. 
aeain, but began to place the body in _the car.) 

{Then Kissel and Fortney hit Alexander several times apiece with 
their fists.- lie then felt his heart again, but it was ~ot beat
ing.) Kissel and Fortney then told me to drive down to the 
bridge and stop. We then, a.11 three of us, got out to see it 
anyone was coming. We then took the body out of the car and. 
threw it into the.river. {Thc:m we started off to camp, but before 
we. did, stopped aruj washed our hands. When we got into camp, we 
~11 three of us, got cut of the car. Fortney went into his tent, 
Kissell went into his tent, and I went into -the ten~ with Fortney. 
Fortney and I started arguing about the money and I asked Fortney 

· to divide t,he money with myself and Kissel. Then Kissel ca.me 
over and asked Fortney why he didn't give him any of the money. 
Fortney said, 1it 1 s mine and I 1:n keeping it. 1 Then Kissel am 
I want back to out tent. The 7!ext day Fortney gave me five dol
lars of the_ money. Ia.ter on-in the day, Kissel asked Fortney for 
some of the money. Fortney said, 1No. 1 Kissel asked me, 'did 
Fortney give you any money?• ·I said,· •Yes, _I had borrowed ,five 
dollars from him. 1 lhen Fortney sa:ta to Kis_sel, 'Kissel., I'm 
_not going to give you any of .the money because you can•~ -talk.) 

{Abo-J.t two weeks .later, Kissel, Fortney and I got 'to ·won:iering 
about what rad happened to the body, as we ra.nd•t heard an;v:t.hing. 
about it. So we decided to go and search for it. v1e got into 
my car and drove to town down to'the Dillingham St. Bridge~ We 
got rut of the car, v.ent down to the river and walked along the 

. river bank about three miles until we found the body.· We didn 1 t 
know at fu-st whether or not it was Alexander. Kissel satd, _ 
1there I s a raincoat like the one .Uexan:i er had on~, Fortney am 
I said, 1let 1 s loqk at his leg.•. I· picked up a stock and pulled 

, his left pants ·leg up and saw the place "Nhere I had cut· him.· 
. Foptney pulled up Alexander's raincoat and took his bill-fold : · 

out of the body's pocket. Fortney sairt; 'this looks like the , 
same bill~fold.' Kissel said, 'this: is the bottle he had in his' 
pocket. 1 . We then climbed up the bluff, and saw we were·behind ·. 
a dairy and not far from the llost. Then we walked back .to town. 
and got ipto the car and drove back to the Post by way -or the 
Old Benning Road. . Tihen we got to the diary we had seen from 

. the river, we looked at the sign'as we went by and knew it was 
· Cooper• s Dairy.) . · 
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On February the 28th, 1%3, Fortney and I lad a minor accident 
in Columbus I and the ~fi.litary Police took me to the station . 
Hospital. Fortney kept my car. (On Harch the 2nd, 1()43, during 
the afternoon, Fortney and Kissel came to my bed in the hospital 
to see me, and they shOl'fed me the account in a newspaper article 
and told me to read it. I read the article that stated that 
•two boys had found the body of Pvt. Claude A. Alexander near 
Cooper's :!)airy'. I slipped out. of the hospital with Kisel and 
Fortney and got into my car which was parked 011t front, While 
Fortney drove my car, I sat in the back seat and put on a ·uni
form that Kissel and Fortney had brought for me to :wear. 'i:a 
drove rut to Cooper I s Dairy, took a dirt road and parked in 
back of the gairy. We all eot out of the car and. walk,=rl dovm 
to the river to where we had found the body, and we fiaf,r it wasn't 

. there. The reason we went there t_his time was to see if they 
had found the same body that we had ·found before, and· whom we 
believed to be Alexander. Then we, went back to the car and Kisell 

· and Fortney brought me back to the hospital. We all then agreed, 
on the way back, if anything ever came up about it, that we would 
never say anything about it. When they brou3ht me back to the 

, hospital, they left me.) 

l car ·is a black 1 37 Ford V-8 two-door sedan Geor a license . 
D66513. (As they drove my car from the hospital, I saw the tag 

was still on it.) · · 

I never say iroi: car a.;:;ain, until March the 16th, when I saw it at 
the ~I.P. parking lot, and identifiod the car as mine. 

I have made this statement without any fear of punishment and 
without any promises. No threats have been ma.de against me and 
it is all true.n 

•
Hunt accounted for l!l)lch of the ·.falsity of his written state-

ment by saying that he did not make all the statements contained therein 
(R. 85). He claimed to have .been threatened by _a lieutenant nor the 
Parachute Troops" whose name he did not know but whom he identified 
as the officer appearing on Prosecution Ex. 15. This officer(who is. 
Lieutenant Chr;tstof'.fel) told Hunt he would run him through the·third 
degree if he didn't talk and since Hunt ha.d seen "a third degree"· at 
home he !eared the lieutenant. According to Hunt, the lieutenant . 
.''wrote the statement down and put a lot in 1 t I d idn I t say. 11 · (R. 95, 
117, 118). "They'd ask me something and I said Yes; I was afraid not 
to." When asked this questions 11 The Paratroop off'icer·would ask youi 

· something and you would sa.y 'W'ell, I don't know for sure.• · Then he 
would ask you the same thing again and you would say 1Yes~• < Is that 

· .19hat happened?" he answered 11Yes 11 • (R. 1.'.!,9). 

On cross-examination Hunt thought that he had told the in
vestigators when they had first arrested him that the accused, Kissell 
and himself had gone to the Beauty Rest Cabins with girls on two · 
different occasions and he again repeated .facts regarding the trips· 
in detail (R. 87, 88). These facts he had told to Major F:Lnk in · · 
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s~ptembcr 1943 (R. 88). He admitted, however, that his sworn state-
. ment was in error in saying Kissell and Fortney "pounded him on the 

head with rocks" (the actual words of the statement are 11 Fortpey and 
Kissell started hitting Alexander over the head with rocks several 
times") .;.nd stated that the true statement should he they "dropped 
rocks" (R. 91). 

He also insisted trat he never told the investigat0r that 
Kissell had left him and followed Ale~der from the Victory Tavern 
on 8 January 19',3. If such a remark was in his written statement 
it was there only because he feared to object to it when he signed 
the·state~ent (R. 92). He detailed how he had determined Alexander 
was dead by feeling both his heart and pulse, neither of which were 
beating, and stated that all thre3 of the men (Fortney, ·Kissell and 

· himself) had agreed Alexander was dead at that .time. He then cut 
Alexander's leg because he was scared o.nd did what they told him to 
do (n. 93). He did not feel Alexander's pulse before Fortney_and 
Kissell dropped the rocks on him, but afterward. He knew .Uexander 
was alive before the rocks were dropped because "they felt his p.ilse 
and said he wasn't dead 11 • It was not raining _at the time l:ut it had 
rained earlier that night and Alexander -;;as wearing a raincoat (R. 101). 

_He ha<l seen the lees of Alexander move while'Fortney and Kissell 
11were beating on him11 • The size of the rocks dropped en Alexander's 
read was about f.ive inches in. diameter (::t. 103). When Hunt cut · 
Alexander's leg it did not bleed until the body ;vas placed in the 
car (R. 104). After the dropping of the rocks Kissell and the accused 
felt Alexa.nd~r's heart and said he was dead and then Hunt felt the 

·deceased• s heart. ~Ul three had agreed Alexander was then dead (R. 
93, 109). . 

· The accused, Kissell and Hu,nt had left the girls after orie 
o'clock on the night of 8/9 January and it was "about twenty minutes 
to two" when Alexan~er' s body was carried from· the river back to 
Hunt I s car, a distance of about 75 yards (R. 109-110) • From this 
place to the point where Alexander's body was thrown from ·the bridea 
is a distance of about.100 yards (R. 100). After they had throm 
the body from the bridge they "picked up 11 Toney Greer, brought him 
back to camp, and then they went to their tents, Kissell and Greer 
in one, and the accused and Hunt into separate tents (R. 111). , He 
ha.d been with Kissell on Tuesday prior to the murder of' AlAxandE!r · 
when Kissell went home to get his wife and found she was not there. 
They never did firid her that night. He also recalled another inci
dent when lrrs. Kissell came home with another man and Kissell had· 
an argument u:i.th her; but, he did not see the man --:mo accompanied 
Hrs. Kissell. This incident also took pl.D.ce befor.e the murder of 
Alexander (R. 94). · · · 
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On 213 February 1%3 he and the accused had an autcmobile 
accident :ln Columbus and Hunt was arrested and beaten by the ritl.lita:ry 
Police. He was drunk,at the time and did not rememb0r all the details 
of what happened,, except that he and Fortney were alone, and, at the 
time of the arrest, he abandoned his car at the scene of the accident 
(R._ 96, 97, lll). 

Mr. George Y. Harrell, attorney at law, of Lumpk:ln, Georgia, · 
private counsel for Erschel H'..lllt, then took tho stand and, with the 
full consent of Hunt (R. 121), testified that he was retained i as counsel 
by Hunt's famil;r in July 1943. Sometime in September 1943, ai'ter hear
ine the trial of Albert W. Kissell- for the homioide of Privd.te Claude 
A. Alexander, he had his "own reason for approaching 1ajor fink", the 

. trial judge advocate, and discussing vd th_ him the prospective trial 
of Erschel Hunt. He stated to Major Fink that he did not believe ·Hunt 
was guilty of murder but offered "the proposition" that he wculd have 

· Hunt enter a plea of involuntary manslaughter. llijor Fink did not 
agree, though it was discussed at so::ie length, during mich !:Jr. Harrell 
stressed the good character of-Hunt and his good record of army service. 
M9.jor Fink finally stated that, •in view of Hunt I s record and other 
circumstances", he would all.ow him to plead guilty to voluntary manslau;:;hter. 
Mr. Harrell then reported this offer to Hunt and told him "You think 
about, it and see what you want to do about it11 • Later Hunt stated "I 
will tell the truth" and this was reported to liiajor Fink who insisted, 
however, .th;;.t Hunt should testify in the Fortney case •. Mr. Harrell 
then told Hunt 11he would have to take the stand and tell wbat took 
place" and upon his advice Hunt agreed to do so. Mr. Harrell had not 
seen Hunt since (R. _1.22-124). ' 

?laj or Ira. Gore, Medical· Corps, was recalled and, testified 
that, from the facts presented to him in a hypothetical question, , . 
:involving injuries suffered by Privato Claude A. Alexander, subsequ~nt 
to which his body was throm into the Chattahoochee River, he was 1. • · 

unable to determine whether death was due to a head injury, a· hernmorrh~ 
age or drowning, but any, or all three of those factors, could haye 
resu:\. ted :in the death of .the deceased. This conclusion he reached ._. 
because; assuming that the lace:ra tion of the leg of Alexander wag su!'- · 
!iciently deep to reach the bone, several important blood vessels would 
have been severed, and without any attention to the wound, Alexander 
would have bled to death; as to the blows upon the head, from rocks 
dropped upon it from a height of three or three and a half 'feet, he . · 
was of the opinion that such :injuries would be sufficient to cause a .. 
great deal of brain damage, even concussion though·there was no ·frac
ture. He testified further that it was possible for a soldier;'·\nthout 
professional qualifications to determine vmether or _not ~here was life 
:in a body, by close examination to determine respiration and heart · 
action. ,To de~ermine the latter, exami.n3.tion of the pulse and placing 
of -the ha.nd :ln . the region of the heart would be re~ired (R. i25-218). _· · 
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However, there are times when the heart action is so quiet that only 
a stethoscope will disclose it and this is usually true for a period 
just before death. ,'{ith reeard to blood flow after death he stated 
that as soon as t}:le heart action ceases blood only OQzes from cuts 
or wounds •. He further stated that a.person would die w.i.thin fifteen 
minutes from a hemrnorrhage of the leg of the sort under discussion 
(R. 1.31). In his opinion any knots which might have appeared on the 
scalp of Alexander beca1.1se of the bloyrs fror.i the rocks would, quite 
likely, have disappeared before his examination, because of long imr!ler
sion in the water (R. 1.33) •. · He was also of the opinion that the brain 
had no control over the leg if life red ceased to exist and tr.at the 
leg would not move if the person were dead (R. 1.34). 

!.tr. !.f.a.llard A. F1.ynn, the coroner and r:iortician from Indiana, 
was recalled and testified that he had been in the funeral business · 
for forty years durin~ which time he handled about five hundred coroner 
cases ar:i.sing from accidents. · He again testified about the spot on 
the skull of ilex.ander, pointing it out on Prosecutions l!Y..hibit 15. 
He also testified. that there was no fracture or indentation. <Lri. riis 
opinion the spot was caused by a blmv (R. 1.36-137). 

J. ~I. Davidson, Assistant Chier' of Police, Columbus, Georgia, 
testified that on: 2 i-!l.rch 1943, _while on patrol duty, he found Hunt's · 
automobile containing some .Army shoes and blankets pa.rtl:y on the old 

. Fort Benning Road and partly in the driveway of Cooper's Dairy•. It 
ms badly damaged and was hauled away (R. 22-24). 

4. For -the defense the pertinent and material evidence rr.ay be 
sumnarized as follows: 

Second Lieutenant Dillard Yl. ThO!llpson, Base Weather Officer 
· at Lawson Field, Georgia, w!10 v:::i.s called .out of order, for his con

venience, before· the prosecution rested, testified from _official 
records that on 7 January 1943 there was moderate rain fro'n 6:.30 p.m. 
to 11130 p.m. Thereafter the rain was light and ceased at abo~t 
midnight. Rain fell lightly at 3130 a.m. and continued to 7 a.I!!.,. 
8 January 1943. On 8 January there vias a light rain at 6130 p.m. · 
which stopped at 7130 and so continued unchaneed until 10:55 when it· 

. rained until midnight. At 1:30 a.m. 9 January 1943 the rain stopped 
and comitions remained unchanged until 4:30 a.m. At 6 p.m. on 14 
Ja:n1.Ja:ry 1%3 the weather was clear.-and continued so until midni~ht and 

· there was no rain from 5 p.m. 14 Jan-x.~r to 6130 a.l'Jl. 15 January 1943. 
In his opinion rainfall at Columbus, Ge·orgia. and Phenix . 'Jity, Alabama 
would be the same on a given occasion as at Ls:vrson !ield (P.. 137-11~). 

:Jrs. Ruth B. i'!illiams, residing in Phenix City, .Uabama, 
also called out of order, testifiAd that she had known't.~e accused 
since Jan\lary 1942. Ch 3 .A.pril 1943 she received a phone call from 
the accused who vra.s in Atl:lnta. He infomed her that they were 
bringing him back "for rrrJ.rder 11 • On c:ross-examin3.tion she su..ted that 
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11 he said that they was bringine; M.m back but he didn 1 t know what for_ 
and he o.sked me if I he::i.rd of anybody be:ing killed". She ad!:!itted 
::;he had been riding in an automobile mth the accused on a Saturday 
nig~t in the middle of February and that the:;r had a collision with 
another car. VJhen asked with regard to the phone call: "Did he ask 
you about the collision und whether the reason he vras be:ing brought 
back had anything to do with the collision" she answered "'.'fell, he 
asked me about anybody being killed that way. He talked that way". 
On redirect examination the followi.n~ colloquy took pl.ace. 

· Q. 11You say he told you one tim.e they were br:inging M.m 
back for murder and one time he didn 1t know why they 
were bringing him back?" · 

A. _ 11He said they were br:inging him back for murder bft he 
didn 1 t know v.hat for." - - _ 1 

Q. 11Did he tell you they were bringing him back for murder 
and that he didn't _know why they were bringing h1J'll back 
for murder?" 

A.. _ "Jes, that I s it. n . 

W. C. Roney, proprietor of a tourist camp called 11Ga:mp Beauty 
Rest" located in Alabama. about fi:ve miles fron Columbus en the Scale 
Road, testified that it ·was not operated under his personal supervision 

, but by his agent, Mrs. !,b.ttie English. Under his instructions she 
was to allow no cne to have a cabin unless they registered for the 
same (R. lL,5). Mittie· ]nglish left his employ in August 1943 and at 
that time turned over the register of "Camp Beauty Rest" to hi"'!. It 
re-r..'3.:ined in his possession until produced in court and admitted :in 
evidence as Def; Ex. C (R. 146). 

•Technician Fifth Grade Paul W. Desso, Company H, · 517th Infantry, 
testified that he and the accused were in the same organization in the 
month o:t:_ January 19/+J (R. 147). Both were married. Desso was the omer 
of a· car and this was the iooans of his transportation from camp (A]Abama 
Area) to Columbus, where his wife resided. He customarily' took ot,her 
soldiers along with hi.'!1 and among these ;,ias the accused (R. J48), who 
rode with Desso whenev:er he was ready to go home at the same t:ime 
Desso wished to leave. .Accused was not a regular· passenger and did 
not ride with him every day, but as far as he knew 11he didn't mi~s 

· any certain days 11 ; nor did he know of any certain days ;men he did _ 
go along. When asked by _the court 11All you know is sometimes he went· 
to town with you and sometimes he didn 1 t? 11 he replied, 11 That' s right,·
Sir 11 (R. 150). · __ - - _ .-,, " -- __ --

-- f . 

Mr. Edward D. Hurd, of Norfolk, Virginia,· yard ~lerk for the 
Norfolk and 1::cstern Railroad, became acquairtted with the accused in 

· January 1943 when both were members of the 1st· Parachute Infantry-_ 
Brigade. Around 1 Ja.,11ua.riJ 1943 ·certain construction woxk was going 

) 
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on in the Alabama Training Area and Hurd drove civilian workers to 
and from Columbus in a. truck (R. 151). He did pick up the accused 
several times, but on 3 _or 4 January he ceased driving his truck and.· 
began to ride back and forth with Corporal Desso about six nights a· 
week 11more o't: less". The a9cused also rode with Desso and, according 
to Hurd·, rode in Desso!s car '"The sam~ as I - approxi.-na.tely six nights 
a week - five or six nights a week" (R. 152). After 13 January 1943 
the' accused ceased riding with Desso and Hurd (R. 153). On cross:" 
examination Hurd identified a written statement"Which he had tnad$ 
before the investigating officer and it was recei:ved in evidence/ as ·. 

-Fros. Ex:. 18 (R. 154). In that statement Hurd swore that Fortn~y am, .. 
he were tnembers of the same organization and, since both lived :11 in· · ~ 
town", they would 11occasionally11 · ride into town togetoor in Desso' s, · · 
car•. He further stated t..11.erein that he did not remember defin.itely'. 
whether he rode '1Vi. th Fortney on the night- of 8 Janµary 1943. /He made 
no attempt- to reconcile his testimony_on dfr'8ct examination w;ith his 
statement but went m to say that 11if Desso di9,leave 1 us, ·we /made other 
arrangements" and that he cnly,rode with the accU;Sed in'Dess¢ 1 s car . 
if he (Desso) was not present. He remembered Fortney being with them· 
"on a number of occasions up to. the 13th11 •. 'ifuen asked on re~ross 

; examinations 11You say you ,rode with him every rd.ght in Corporal . 
; Desso' s car, is th:l.t correct?" he answered "Yes. Sir" anq to the ques
tion "Then you:r written statement that you rode_ occasi~nally isn't 
true?" he replied 11Vlell, occasionally could mean five c;,r six t.jJnes . 
a week" (R. 155). When que,stioned as to specific .dates he was unable 
to testify to the .accused• s presence in Desso's·ca.r~ He·did not 
remember -whethe:r or not Desso picked up Fortney on 6r about 7 ·January~ 
194.3 (R. 157).. . 

Jame~ M. Johnson, salesman, of Columbus,.Georgia, testified 
that he and his wife ca.me to. Columbus oo 5 January 1943 and took up · 
their abode with his step i'ather·and mother·., Mr: and Mrs. J. t·. Bush. 
At tha. t time, accused and his wife were occupying the front bedroom 
in the Bush home, and continued to do so until a· 11ttle. more than a 
week later (R. l~-161). ·He.remembered seeing accused in the hoµse 
on every evening but cne and tha.t was Friday, 8 January_194.3 (R. ·161). 
He recalled ·s_eeing him on the other. nights because gener~lly they-

, played ca.rds-a!ter he reached. home between 8 and 8130 p.m. (R. 162). 
He specifically remembered seeing him on the night of 5, 6 and ·7 
January., the family and th9 Fortneys usu.ally retiring at 9115 or 
9130 p.m. th Friday, 8 January, he arrived home at 8145 p.m•. He . 
never .saw the .accused in tlie morning because he lei't before. 'Johnson· 

.got up (R•. 164). th cross-exa.mination·he admitted-that he talked · 
about the case and discussed it in detail, pro and con, with Mrs. 

·Fortney, Mr. Churchill, her father and two or three others (R. 167). 
They mutually told one another what they knew.about the case (R.·168) • 
. · . ' -. 
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From 7 January- to sometime during· the weekend (the com-t was asked to 
take judioial notice of the fact tr.at 9 January- 1943 was a Saturday) 
John~on did not see-the ac~used (R. 178, 179). Upon examination by 
the cqurt he stated :µi.a.t a~_though he had testified in great detail, 
in so far as 11time" -ns.. concerned he was relying upon his ordinary 
routine and that_ of the Bush l'tou.sehold {R. 180, 181). He also stated 
that he· and his wife occupied the dining room as· their bedroom and 
tra. t anyone le~ving the house would do so by the front door -without 
passing through the dining roam (R. 181). The accused usually ate 
breakfast at homo and was obliged to· IS,ss througt! the Jolmson bedroom 
to go to the kitchen, yet Johnson never saw him in the.morning (R. 182). 

Mr. J. L. Bush, sales manager, of Columbus, Georgia, testi
fied that he met accused and his wife on 8 November 1942 when they 
rented a room fro:n him at his house. They re!'la:ined as tenants until 
12 "J11.nuary 1943. On 5 January 19_43 witness'. st"epson and wife (t,he 
Johrisolis) returned to live. in the house though the Fortneys contint\ed 
to live there (R. 203-a)4}. -He was at home on every evening from 5 . 
.to 12 January 1943 and 11to the best of (his) knowledge" he did not 
remember "any_particular nightll -when the accused was not at his.house. 
Quiie often he engaged in card playing with the accused during' the· 
evenings. He thought he was at home every evening between 5 and 12 
January- because 11 I never miss an evening unless it is a business 

-evenine, but I'm sure I was home all the time" (R. 205). ·witness 
arrived ho,ne from work at about 8 or 8:30 p.m. each day. When it 
came time to retire Mr.· Bush would be the first, as a rule, scmetimes 

· leaving the others in conversation (R. 2'.:>6). He never eaw the accused 
in the morning in January 1943.- He was unable to fix the night of 
8 January- 1943 or distineu.ish it i'ro:n any other hight (R. a)?). Re, 
admitted, on CI'.OSs examinat:i.on, that he hld talked about the accused's 
case with Mrs. Fortney:, members of f).is family and Edward :C. Hurd (R. 
208). . 

Mrs. J. L. Bush, the wife of the previous witness, testified . 
that the accused and his wife rented a room :in the Bush home in November 
1942. Ch 5 January 1943 her son and his wife (the Johnsons) came 
baclc to live with them but the Fortneys stayed on until 13 January 
1943. She could not "recall any particular night during th:l.t period 
of time that Private Fortney -was not there" (R. · 215). She remembered 
Mrs. Fortney making a long distance telephone call to her home in 
Shreveport but could not remember the date (R. 216). Qi. cross-examina..; 
tion she admitted discussing the case with 1.frs. Fortney, her family 
and Hrs. Fo.rtne~'' s' father. She could not state positively -that the 
accused was- at home e·very night from 4 to 13 JantUry 1943 but ·they 
did play cards together -when he was there. 

Mrs. J. M. Johnson, testified that she is ·the wife of J. :;! •. 
. Johnson who lad previously testified. ·' When slJe. and · her husband · • 
returned to Columbus to live with Mr; and Mrs. _J. L.- Bush she met 
the accused and his wife who were resid:ing in the Bush home (R. 221, 

. 222). She spent all of her eveni?,gs at home,aITiving nome from work 
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at about 6130 or 7 o 1clock p.m. She thinks the accused ms'usually 
at home when she arrived, but she couldn't say definitely. · She had 
discussed the accused's ca.s.e with Mrs. Fortney, and her father, and 
other peopla she knew but could not state specifically and pooitively 
that the accused· stayed in the house every night bej;ween the dat~s 
when the Johnsons returned and the dates when the Fortn3"J 1 s le.rt (R. 
225)0 .· .• · / 

P..ardy James, a carpenter residing in Golumbus, Georgia,· and 
employed as a carpenter at 1''ort Benning, ,testif,ied that during the 
month ·or December '1942 the accused rode bac.kAind. forth between 
Columbus and can;, wit,h him and others in ~- .tru.cik prov:ided for civilian 
employee transportation (~. 184:, 185), but he was not positive that~ 
the .aQcused~rode in t.hat· tr1J.9k every day with _him (R.· 186). 
.. . . - ' .• . : . ~ . . . , 

·llrs. M:ittie &lglish, of GeorgetOffll, Georgia, testi!i~d trat, 
in· January 1943, she was 11running11 Camp Beauty Rest,. consisting o! 

. ten•. one room cab:ins (R. 195) located on, the .11Seale Highway" ab<?U,t
4½ miles west of Phenix: City, Alabama; She maintained· a,.-guest ·'. . 
register in conQ.ucting the business~ \,hen shown Defendant~s Exhibi~ 
C ('Which was later admitted .in evidence (R. 190)) she stated'. tmt 
it was the only re gj.ster kept by. her at· tha. t · camp "lvhile she was em-. · 

~ ployed there and trat it h.s.d not been altered since she.delivered it 
to :Mr. Renay, the proprietor in June 1943 (R. 187-189) •. Every p~son 
applying for accomod~tions was suppOZ3ed to register and Tmen a man 
and wana:n applied :for accomodations they were obliged to register as 

. man· and wif'e and prcxiuce a marriage certificate (R. 193). · -Each'· 
couple had· to be registered and just o;ne couple was allowed :in a 
roan (R~ 189). She·was assisted in the work by two girls (R~ 189), 
but since she retired each night around midnight, the conducting of 
the busi.'1.ess then devolved upon the girls (R. 194) and under thes1:1 
circumstances either of the girls could have placed persons -in cabins 

. without regj.stration and pocketed the money pa.id (R. 194, 195). · Mrs. 
English was present at the camp on ttie 7th and '14th of January (1943) 
during the night, but she could not say whether all the entries , 
appoo.ring on. the register, as of that date, were na.de in her presence 
(R. 190). She herself did not escort the persons who registered to 

, the rooms and, therefore, she did not know whether so:::ie· persons ·wio 
had not registered were accomodated by the girls (R. 190) c.nd it ..as, 
therefore, possible for parsons to occupy the cabins without, h~r 
knowing it (R. 191). Since no date appears upon the register b~tween 
6 and 8 _January 1943, she assumed that no one came to the cabins en 
7 January or that those who registered forgot to set down a date · 

' (R. 191). She could not remember whether or not there were any guests 
on 7 January 1943; nor did she remember the registration on· 14 January 
of the persons signing the register as "Howard Brook, & R.P." 11Mr. 
and Mrs. Albert Kissell" arid "Mr. and :Mrs. Howard R. Brooks", :por why 
the first entry named therein (Howard Brook) had been crossed out 
(R. 192). Under examination by the court it was shown.from a com
re,rison of the dates, names of' persons and amounts p:i.id as they 
appeared on.the register, and the'testimony of Miss English regarding 
the rates customarily charged, that the system was inaccurate, and· 
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it was impossible to determine f'rO!l\ the register whether all persons 
who used the . ca.bins h3.d signed or, having registered, whether they 
remained on~ or more nights (R.-200-2::>2). 

Howard R. Churchill, of Shreveport, Louisiana, Yard Conductor 
for Louisiana, K.ansas City Southern Railroad (R. 226) testified that 
he was the father-in-law of the accused. Ch 12 Jan1JE.ry 1943 he had 
received a collect call froI!l Mrs •. !<'ortney at Colu.'I!busJ Georgia (R. 
22?), advising h:L"ll that she was com:i.ne hone because her husband -was 
being transf'erred (R .. 232). He was positive of the- date of this ;call 
because he rad checked it at the telephone company's office (R. 226). 
His daughter arrived home in Shreveport on 14 January 1943 (R. 22?) ··_ · 
and returned again to Coli.nn1;,us, Georgia in !arch or .A.pril (R. 227-228)', 
remaining there until sometime in September 1943. She then· returned 
to Shreveport and remained there until this-trial {22 November 1943): 
(R. 232). An affidavit made by the witness before a summary court 
officer on JO A.ugust 1943 was admitted in evidence as Defense Exhibit 
B (R. 233). . · -. . .. , 

Mrs~ Raymond Fortney, Shreveport, Louisiana, testified that 
she and -the accused were married en 30 April 1942. She and her hus
band came to Columbus, Georgia in November 1942 because he was· then 
stationed at Fort Benn:ing. They rented a room i'rom Hr. and lirs. Bush 
on 7 November where they continuously resided until 13 January 1943 
(R. 233, 234). During this· period the accused came home from ca:np and 
spent the night with her every night except cne, on whic·h he was :in 
crarge of quarters. This occasi<n was prior to New Years 1943 (R. 235). 
At no time did he leave her, after retir:ing, until morning (R. 238). 
Every morning, without exception, the ~ccused would get up at about 
5130 or .6 o 1 clock, except on Sundays, and there was no morning when 
he did not do so (R. 236). Although she first stated that she and 
the accused did not go out together on any even:ing between 5 and 13 
January 1943 she later said she was "not quite sure 11 whether they 
had gone to pictures together durin~ that time ·but 11didn I t believe 
so". She did say that her husband rad not left her alone·at n.ight 
at. any time in th9.t period (R. 237). She had never been in tne 
Victory Tavern (R. 238). On cross-exam:ina tion sm admitted that 
(on 18 August 1943 at Fort Benn:ing, Georgia) she had attended the, 
court-martidl trial of Albert '.1•. Kissell, jointly charged with the 
accused fQr the murder of ..\..l.exa.nqer, and remained present throur;hout 
the trial until the end; hearing the testi.~ony of every witness 
including tra.t of her husband, the accused (R. 239). She later dis
cussed the accused's· case with her father; Hr. Churchill, and with l.t-. 
and Mrs •. Eush, Hr. and Mrs. Johnson and defense counsel (R. 239, 240) • 

. She did not hear from her .husband for a waek after· she left Columbus 
on 13 January 1943. She later heard from him when he was at Shenango, 
Pennsylvania but s.11e received a long distance call fran him in 
Wash.i.ngton, D. C•· 'When the authorities were return:ing h:in to Fort 
Benn:tng, requesting her to come to For.t Benn:ing (R. 255). In this 
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conversation the accu.sec stated tra.t the guards had told him .he was 
being brought back for murder (R. 256, 257). She dic:1 not know 
Kissell or Hunt before the Kissell trial but had :met them since her 
return to Columbus (R. 256, 257). She had not read about ilexa.nder's 
death and her husband had never discussed it with her nor mentioned 
murder in any 1::ay before she left for home en 13 January 1943 (R. 
256) •. Upon examination by the court she admitted h;Lving gone to 
visit and talk with Jean Autry durinc a recess in the I::1.ssell trial 
(R. 257). Upon he!' return to Golw,1bus from Shreveport in April 1%3 
she ve.s shovm a neivspaper account of the murder of Alexander and 
that fixed the date of 8 January 1943 in her mind and she again main
tajned tra.t the accuse-:! was with her, at home, every hour from 7 or 

· 7130 p.m. on that date until 5:30 a."'l. on 9 January 19L:.3. That he 
was at home 0n that night was recalled to ·her mind by the fact that 
he polished his 'boots in a corner of the front room though :"he always 
kept his boots shining" (R. 261, 262). In response to a question~ 
she did not know that her husband was A:JoL from his organization until 
11 a.m. on the morning of 7 January 1943. (R. 262). 

The accused having been informed of his riehts, elected to 
be 51vorn as a witness and testifled as follows: 

He had been in the i\r:i&:~~~~e December 1941. In civil life 
he had worked on farms, in cares as a cook and also lahored in a 
brickyard. Ha is an adopted child of P..a:ymond Fortney, Sr. , of Otho, 
Ohio and attended school to an:1 mclud:Lng the eighth grade. He has 
been twice married. After e. divorce obtained in February 1942 by 

-~is first wife (R. 266) for non-s1.'pport (F.. 296) he married his pre
sent vrj_fe in April 1942-. They took up a residence with Mr. and Hrs. 
J. L. Bush in Columbus, Geo!'iia and remained there until 13 Ja.ni..ary 
19/43 1·1hen he m.s abo1.1t to be tr~nsferred (R. 264-269). He paid 
Corporal Dflsso to ride in :'.:Jesso1 s e&r between camp and Columrus, 
Georgia from the latter part of lfovember 1942 ·until he obtained 
free transportation by ridinz in a truck drlven by Private Hu.rd. 
He continued ridin; :rl.th ~d until the first pJ.rt cf January 1943 
when he rP.surned riding with De::;so six nights a vreek until his wife 
left on 13 January 1%3 (P .• 270-2'72). 

During the pcrit;>d between the time "'hen Vr. and Mrs. Johnson 
came to live in the J3,.ish home and the day his -wife left, he never 
left the ~ouse after returning fro;:i. camp without ?frs. :cortnev accom
panying him. He remembered a long distance telephone call o~ 12 
Janua:ry l9l.3 because that was thP. day his wife received her allotment 
check. He spoke, at the ti11i-e, to his mother-in-law and f:,.ther-in-law 
telling them his wife was returning hone next day (R. Z73). 

He met Albert Kissell 011. 12 Scpte--::.1:-er 1942 and Erschal Eunt 
a week later. :1unt owned a 1937 Ford Coach but the accused never 
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· rode in that car until 14 January 1943. On this occasion, vmich was . 
the day after his wife left, he went to tovm with Kissell in Desso' s 
car. After they arryed they ~ot somethine; to eat 3.nd then went to 
the Victory Tavern _(R. 275) where he was introduced to Shirley K-issell, 
Kissell's wife, who sat with them while they drank beer. Later he 
was introduced to Jean Autry , a waitress in the Victory 'l'avern, and 
they, together :with Kissell and qis' .wife went to a restaurant for 

. ~.'?E~.t~inr:: to .eat sane time between 8:00· p.m. and 1:00 .a.m. (R. 276). 
They tfieri..went to a movie where he saw the same picture he and · his 
wife rad seen on the_ previous day (R. Z77) • 

..;.t about ll:30 or 11:45 p.m. they returned to the tavern 
and there met Erschel Hunt. They all sat together and drank beer 
until the tavern closed. The accused had a pass until 8 a.n. the 
next morning and he had planned to go to the Bush house, sleep there 

· and then bring his clothes cut to camp in Desso' s ·car. Instead, 
Kissell, Hunt and himself accompanied by Sl-iirley Kissell, J~n Autry 
Bonnie :'ay and a E;irl na!lled V'lry got into Hunt 1 s car and drove to 
Beauty Rest Cabins in PheriL't City, Alabama. On the way· Jean and 
Bonnie Fay purchased a pint of liquor (F:. 278, 279). 'Jhen they 
arrived at the camp thP. accused went to the bffice and recistered, 
representing Jean Autry_ as his ·wife and signing .as "Howard Brookslt 
because he had a_ CJ.ass "~ pass in that name (R. 279, 280). ~ identi
fied his signature on the register (Def. Ex. 6) and explained that ' 
the i'irst registraticn was cros~ed out because 'when the wo"liln :in 
charge said she would take th0'11 to the cabin the others got out of 
the car and the wcma.n insisted that all of' them !-12.d to go and .register, 
and that Fortne~r had to reregister (P.. 280). Thereupon the wo:rnan 
drew a line through the first signature, and the accused and Kissell 
then registered (R. 281) • . ' 

H'mt took Bor.nie Fay home and ·lef:t Nary at the cabins with 
the understanding he would return later. He did -so but failed to 
register.thou3h he later occupied a cabin with others of the group 
(P.. 282)~ Accused denied ever havin6 been to the Beauty Rest Cabins 
before (P.• 282), and stated that he had not sisned any of the names 
appear:lng on paie 3 o.f Defense l::xhibit C (? .• 285). There were three 
women in the office when he registered and he ru.d never seen any of 
them before or sine e, except me, vrho testified in this trial (R. 283). 
They arose at about 8 or 8:30 a.rn. next mornine and a:'ter _taking. t-1;)3 
girls back to town Kissell, Hunt and the 9.ccused returned to the post, 
where they were ea.ch given restrictions for a week and K.P. for the 
folla'ling Sunday. ·. 

Notwithsta.ndj_ng, all three a~ain went into Colu:~½us that 
evening (15 Ja.mary) in Hunt's car (R. 284). They proceeded at once 
to the Victory Tavern but left to go to \ii.mpy1 s Tavern and drank 
some beer (R. 285). TI:ey then returned to the Victory Tavern and 
remained there until it closed at ll:L!5 p.m. Shirley Kissell, Bonnie 
\ ' 
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Fay and Jean Autry then acco~panied them to Jumbo 1 s- for somethini 
to eat after which they drove rut in the count~~- ·1rhere th.av parked 
for two or three hours, when, after awakenin;:, Jean Autry and the 
accused got b3.ck in the car and the girls were taken ho?ne (R. 286). 
Thereafter Ki::;sell, Hunt and the accused picked up Tony Greer in. 
Phenix City and returned to ca:np. The accused arid KisseH serv~d 
as K.P. on Sunday, 17 Januarj 194.3. fortney saw Jean .."1.utry_ about 
six ti.~135 after this party anct last saw hex: on the street in Columbus 
some tir:ie in. February 1943. · He !1:::.d see.'1 •her working in the Victory 
Tavern shortly after pay·day :in Fctruary. 

He Y1as brought b:1ck under armed guard from Shenango, 
Pennsylvania and c:.rrived in Columbus on 3 April 1943 (P.• 288). 0.1~ 

· of the guards told him that he 111'18.s to 'l:>e a witness or asked abcut 
a murder" but warned the accused not to tell the other guard he had 
been told; In ~Yashington he called his wife on the tele:phone and 
told her 111.fary, I don I t knovr wh:: t I am going back for; one of the 

· guards told me I was to be questioned or be a witness about a murder
* * * I will try to send you the money to come to Fort Benning" (R. 
239). In Atlanta he telephoned to nuth Benneth in Phenix City, 
Alabama to inquire Ylhether anyone rad been there to question her 

. about the accident they rad on 'Zi_ February 191.3 when the accused 
and l!iss Bennett had been out·with Erschel Hunt~ _his car (R. 2')0). 

'Q-iestioned about this accident, the accused stated that 
after the wreck Hunt and accused had taken M:i::ss BennE!tt home and 
the accused then fell asleep in the rear seat and reme:ub~rcd noth:i.ng 
until he was awakened by the fact that Hunt .ha,d driven over the em
bankment of the Chattahoochee River and almost into the water (R. 
291). Both rad been dr:inking. fJ'ter trying unsuccessfully to right 
the -car they both went to sleep :in it. They were awakened by !tilitary 
Police who took them to the station ·where Hunt was detained and 
Fortney released. The accused then got a wrecker to' pull Hunt• s car 
out and then started toward Fort Benning (R. 293). Suddeniy the 
car stopped because of overheating and being unable to start it, 
the accused again went to sleep in it. Ee awoke at 6:30 or 7 o'clock 
next morning and eot a ride back to' camp with a colored soldier (R. 294). 
He stated that he did not know Private Claude Alexander and when 
shcr:m the deceased I s picture (Pros. Ex. 12) he said he ·thought it 
looked like Sergeant Hamm of the 5l5th Parachute Infantry (n. 294, 
295). · . 

The·accused 1 s test:unony in the case of United States v. 
Private Albert Kissell ·was then admitted 5.n evid~!1c-e, w:i.thout objection, 
as Prosecution Exhibit 19. He then admitte<i that in the Kissell 
trial he had stated he knew nothing about the I:_eason_Fby_ he was 
bro,.1:;ht. back until he w.J.s examined by the :1ilitary Police ef Fort 
Benning, but .th3.t this sfatement was untrue (R. 303). He also 
admitted that :in the ~ormer trial he had stated that in the phone 
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message to Miss Bennett he had not used the word 11murder 11 (R. 304) • . 

Although he had stated as a witness, in the Kissell trial, 
that he had not been convicted of crime he now admitted that he 
had been,- though he denied changing this testimony for the reason 
that he Ind learned the prosecution had posses~ion of a'copy of a 
record showing conviction by a civil court for forgery. He admitted 
~ving b_een tried in a civil c.ourt but stated that the word forgery 
had not been-brought up (R. 305) • .I\ duly authenticated copy of a 
bill of information and judgment of the District Coo.rt of Webster 
County,, Iowa, relating to accused wa.s admitted in evidence, without 
objection, as Prosecution Elchibit 20, which shows a convicticn of 
forgery {R. 305). Though he had kno-wn both Hunt and Kissell sine e 
September 1942 he ·never went out l'lith them until the night of 14 
Jamary 1943 and that was the first time he had €Ver been in the · 
Victory Tavern or seen Jean Autry_ (R. 307). He maintained that he 

·never left the house in Columbus where he was residing on any night 
fran 5 January to 13 January 1943, after retiring, ·and idenied that 
he, in company with Kissell, Hunt and a drunken soldier by the name 
of Jaloway signed in with the Charge of Quarters between 2 and 3 a.m. 
on the morning of 7 January 1943. He admitted knowing Staff Sergeant 
Fryckholm, but did not know· whether or not he was in charge of quar
ters on that l1ay (R. 310) • 

.· He had been to Tony Greer 1.s house in . Phenix City once or 
twice w1 th Kissell in Hunt I s car (R., 3ll). ·The accused dr~nk 7 or 
8 pint bottles of beer between 6130 and 11:45 p.m. en the night of 
14 January 194.3 and later had some of the pint bottle of liquor 
'Which 'Jean Autry 1nd Bennie Fay had purchased on the way to the 
Beauty Rest 'Cc.bins (R. 319, 323)'. The group occupied two rooms in 
a !'our room· cabin, Kissell and hfs -wife taking on" and the accu~ed 
and _Jean Au~-~:· the other. Hunt and the girl Mary later occupied 
the cabin with Kissell and his vd.fe though there was mzy one bed. 
(R. 324, 326). This was the first time the accused r..ad ever been 

.to the Beauty Rest Cabins and he has never been back since (R. 325). 
With :regard to the episooe of 27 February 1943 when the car in 

""Nhich the accused, Hu.."'l.t and Miss Bennett were riding, was wrecked· 
he ·stated_ he did not know r.here, en the Fort Benning Road,- the 
automobile had finally stopped wheri he was trying to take it back 
and _h~ denied ever seeinr; or knowing about Cooper's Dairy (R. 333). 
He kept the car key and_gave it to Tcny Greer on the night of 2 
March~l943 though he knew that Ifunt, the owner of the car, was then 

'in· the station hospit_al. 

V1hen shown Prosecution Ex:hibit 17 on redirect examination 
he admitteq, that he had signed the statement (R. 338) but denied 
that th,e dates 7 and 8 January 1943 were true. He did not know the 
dates were incorrect when he signed the statement but discovered 
the error on the first Sunday they allowed him to see his wife which 
was on about 17 or 18 June 194,3. It was then that he was told when 
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his wife had received her allotment check in January 1943 and, when 
hi:l manory was tl:nls refreshed, he knew he cruld not have been with 
Kissell and Hunt en 7 and g January 1943 because-he had never been 
with them until his wife had left and she did not leave until after·_ 
she received her allotment check. He stated that wherever the state
ment contained the date 7 and 8 January 01t should be the l4th'and 15th 
of January (R. 340) / ·· 

When· he was brought back- to· Fort Be~ing ;he was first offi-
.cially questioned on 4 or 5'April 1943 and thereafter was. taken .to the 
Military Police Station. "foi: six days in a row" and questioned each 
day. He was show.n 'the statements of Hunt and Kisse+J. and told by . 
Sergeant Spector and Lieutenant Christoftel; M:l.litaey- Polic~ examiners, 
that he did stay at .the Beauty Rest Cab:!.ns en 7 JMuary 1943 ~ · He did 

· not accept :those dates fro~ his own recollecticn but,· as he saids "I 
had two choices - either keep getting beat or·~ay it was the 7th and 
8th". Sergeant Spector had beaten him on the first occasion (R. 341) 
on the arms and head 'With his open hand and a slap-jack, f:i,.ve, ?r six 
times (R. 356, 357). The following afternoon h.e -~,as hit 'once or twice 
by Spector with his open hand (R~ 357) .• Cn the firth ·day he :ms s~ruck 
with a .slap~jack seven or eight timei, by Spector, on the arms, · 
shoulders and head, (R• .358) •· · Lieutenant Christoffel had called him 

1
· . 

a 11lying son-of-a-bitch" (R. 35~)~ .Sergeant Mooring may have hit him 
once or twice~ When the accused said he did not see Kissell leave 
the V:t.ctory _Tavern the ·examiners tried to make him say he did (R.- .342). 
This -he never admitted to them (R. ;43). With respect to the tele
phone call he had made to Ruth Bennett fran A.tlanta an his return to 
Fort Benning he stated: 11* * * Then I asked if anyone had been to · 
see her and questicned her about the car accident and had she heard. 
anything about the. car accident we had the last night she had seen 
me, and .she said, 1No, Why?' I said, 'They are bringing me back and 
I don I t.Jmow what for, but they say it I s murder - I want to know if 
it's about the car wreck. 111 (R. 341.). f,e did_notrecall, however, 
whether he rad mentioned ''murder" but 11 it might be 11 (R. 345) •. 

. On recross examination the accused stated that, eo far as he 
. then lmew, his statement ·of 14 April 1943 was true and correct when 

· he signed it bJ.t later, after his wife returned,· he found.- it, was ':µ1-
. correct as to cbtes (R. 347). He could ·not account for. Jean Autry' s 
testimony that she saw the accused, Kissell and Hunt on the nir:ht of 
8 January 1943 at the Victory Tavern, but thought her attitude as a., 
v:itness was 11a?rful snotty" (R. 361). 

/ 

Ch redi_rect examination the· ~ccused explairted his testunony 
regard5.ng conviction for cri.TJ1e by saying he did not. know a plea. of 
g.1:.lty amounted to a conviction and he had understood· from his father ts 

- , explanation that he had not been convicted of. forgery (R. 345) • He 
admitted, hcwe~r, that he had served six months in an Iowa jail for 
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the crime to which he pleaded guilty and he lr..new why he :was being 
tried but he <ii:,dn I t think it was forgery (ii. 354, 355) •. \';h:m. examined 
by the ccurt he admitted that he knew what forgery was arrl that he 
had signed some checks in 1939 but he did not know at that t~e what 
it meant when he was tried for the offense. He had discussed the 
matter i'lith his father prior to the Kissell trial and his father·had 
told him he had .not been convicted of forgery (R. 366) •. The ~ccused. 
denied knowine anyone by the name of Jose B.uiz, while at Shenaneo, 
Pennsylvania, or anyone of Hexican or ·spa.nish name or descent. He 
stated that there were £',:ur or five' of such,character in a platoon , 
he was training 'While there but he never came in close personal con
tact with them, never had any trouble with them am was always en 
friendly terms with the!_]. or all civilians 1'lhile in Shenango (R. 336). 

After the ·findings.by the court the prosecution offered :in 
evidence a certified copy of a record of previous ·comiction of the 
accused by Sumna.ry C·ourt )Ja.rtial on a charge of a ttemptint to strike 
Jose Ruiz w.i.th clenched fists and thr·eatening jrlm with a knife at 
She~go, Pennsylvania, d'.lring lla.rch, 194.J (R. 339; Pros •. E>c. 22). 

Raymond Fortn,ey, Sr. a car salesman· of Otho, Iowa, testified 
that the accused is his adopted son. He never knew the accused had 
aver been involved in a for$ery charge but thought it was a 11bad check" 
case (R. 367, 368). On cross examination he admitted that the accused 
h3.d written checks and signed his father's na:n~ to them but· he never 
knew such an offense was forgery (R. 369). . . .· 

Douglas Kelly LicLeod, of Columbus, Georgia, testified that 
he had driven between Columbus and the Alabama Training Area (between 
Fort Benning and Phenix· '.Jity) during December 1942 and. January 1943 
sometimes in an automobile and scmetimes in a truck. It took one 
hour, on the average, to make the trip and the condition of the road 
was 11awfultt (?.. 373). 

Jn ·rebuttal, the prosec~tion called Staff Sergeant John R. 
Fryckhol:;i,of Headquarters Ca"lpany, 515 Parachute Jnfantry, vrho testi-
fied that on 6.January lW.3 he was in charge of quarters for Headquarters, 
:>etachrnent of the 1st A.i.rborne Infantry Brigade. Around 3 :30 o'clock 
in the morn:in~ of 7 January 191~3 while still in charc;e of quarters, 
he was awakened by a stampinG and loud noises in the· rear of the build
"inr:; where he was sleeping and there he found a drun.1<en private by the 
nane of Jaloway accomp:1.nied by the accused and Private Albert Kiss~ll. 
While th.is incident was not officially noted on the report, Fryckholm 
did relate it to Staff Sergeant Benson. The Charge of Quarters duty 
roster of the detachment was·then admitted in evidence as-Pros~cution 
Exhibit 21 (R•. 374-377). 

Upcn cross-examination he admitt~d that he h:ld been in Charge 
of quarters on other cccasions, us:ially every 14 days •. · According to 
his .recollection he served only once in charge of quarters during 
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'January 1943 (R. 378, 379). en redirect examination he stated that 
he had recalled the incident as having happened on 8 January 1943, 
independent of any reference to the duty roster (R. · 382). 

Staff Sergeant John .p. Benson, Headquarters Company, 2nd 
Battalion, _517th Parachute Infantry testified that in January 1943 .he·. 
was acting first sergeant of Headquarters Company, 1st Parachute 
Infantry Brigade and as such prepared the duty·roster of the detach-
ment. No· one serving as charge. of qrarters ever -signed the duty · . · 
roster unless he had i:eri'or.:1ed the services (R • .386, 387). He recalled 
the incident en 7 Janrary 194.3 when Sergeant Fryclcholm reported to 
him, a a charge of. cparter~, tl'at P:rivate, Jalo~y _-was brought back t_o ~ 
camp.in a drun\(en condition by Privates Kissell and-Fortney. To the 
best of his recollection Fryckhol..--n served only once_ as char~e of quar
ters in January 1943 (R. 388) • .. .'· 

·.· \\ 

Jean Autry_~ wis then recalled ·and again testified that she 
had seen the accused in the Victory Tavern before 7130 p.:n. some time 
in the' first part of ·January _1943. She had dates with him three or 
four different times. · : \ 

' ' 
f. The evidence in tqis case pprtrays a sordid picture .of 

; brutality and cold-blooded ;murder wi!t,hout disclosing any possible 
motive on the ·µi.rt of two ¢f the thrjee soldiers who are charged; 

,with its perpetrat.i.on. ·· · ·· ·· 

Fortner, the a~cused, denied ever seeing or knowing Alexander, 
the deceased; and Hunt never saw him before the night of the murder; 
but Alexander rad undoubtedly been intinate with Kissell's·wife, Shirley, 
and, presu.'?lably in a jealous rage, Kissell had a fight with him on the 
night of 8 January 1943, during which Alexander raceived blows suffi-
cient to render him unconscious. · 

What transpired later on that fateful night whereby- Fortney 
and Hunt became enmeshed in the web of circu."!lstances which later caused ,~ 
them to be accused, With Kissell, of the murder of Alexander, is 
detailed by fue testimony of Hunt. There is no other direct evidence 
in the record which positively connects the accused:, Fortney, with the : 
death of Alexander. " · ··.- - · · 

c~:-] . . The body of Alexander was found on the banks of the Chattahoochee 
· · River :on 28 February 1943 where it had evidently been tiashed. ash9re at 

a spot seven miles downstream from ~he Dillingham Street Bridge in 
Columbus, Georg:ia. From the stage of its decomposition it was evident · 
that the_ body had been imnersed in the water for about s_ix or eight -

-weeks. Identification of the body 
...
by physical features was 

. 
well. nigh:... .~ 
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impossible, but an identification tae; bearing Ale:r.ander' s name and 
serial n1-1:iber, a tatoo mark upon me ~m, a watch attached to the 
wrist of one hand, peculiar slippers on the feet and sundry articles 
found in the clothes on the body all tended to. show that the body
was that of Private Claude A. Alexander. It. was stipulated that· the 
body so found was that of the deceased person 'named in the Specifi
cation of the Dharce upon which the accused was tried. 

Alexander v;as last seen alive-on 8 January 1943 and the•last
letter received by his mother was postmarked at. Fort Benning, Georgia, 
on the same date. His "bunk-mate 11 , Browtiing, had been with him arrl 
they had visited the Victory Tavern in Columbus, .Georgia, on 6 and? 
January 1943; but, although Alexander ·went to Columbus on 8 fanuary 
191+3 after borrowing Brownin~ 1 s wrist watch {later found on Alexander's 
dead body) Brownjng did not go along on this occasion and he never 
again saw Alexz.nd0r alive. 

That Alexander lost },is life through foul play is unquestioned, 
. but the exact aTJ.d specific cause of his death was a ;nere natter ·of con

jecture en the pa.rt ·of expert opinion ri.tnesses. ,.\ 
0 

dark spot on'. the 
top-center of th3 skull of the deceased, an :incised wound en his: left 
leg and the plain evidence of the body• s lone immersion in the river 
indicated that death might have been the result of a blov, upon the 
head, bleedin~ of the cut on the leg, or drowning; or it could rave 
been the result of a combination o:!: a.11 three. 

. ' 

This dilemma is resolved by the testimony of Erschel Rmt, 
one of the accused soldiers, who as an eye-witness not only told of 
the manner in which .Ale:ir.ander met his de.1th but, in doing so, furnished 

· the link which bound Fortne:r to the crime. ' 

A~qording to Hunt, on·the night of 8 January 1943, after 
Kissell, the accused and himself had taken girls home from a petting 
party in the country, they proceeded toward camp at about lsOO a.m. 
Kissell told them of having had a fi 6ht with Alexander and asked Hunt, 
in whose car they were riding, to stop by the Chattahoochee River .. 
near the Dillingham Street Bridge in Coluclµs, Georgia. There they 
found the ·unconscious body of a man whoe Kissell identified as Alexander. 
Both Kissell and the accused felt .U.exander 1 s heart and Hunt saw his 
legs ·move. Kissell and Fortney then "started working on Alexander Arid 
decideJ to finish him off". To do so they dropped seven or eight rocks,· 
five inches in diameter, upon Alexander's head from a distance of about 
three feet. When they had.finished all three felt for Alexander's 
heart beat and, .finding none, all agreed that he was then dead. At 
the suggestion of the others .Hunt then made a deep gash in Alexander's 
leg with 'i knife, but it did not bleed until the body was carried by 
the three from·under the.Dillingham Street Bridee to Hunt's automobile 
and thence'to the top of the bridge fro'.11 which they threw it into the 
Chattahoochee River. · 
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Th.is testimony of Hunt, who, if he spoke the truth,· is a 
self confessed accomplice in the murder, is under a cloud of sus
picion for several reasons. The fact that he is an accomplice alone 
recpires that his tal~ be cautiously exa'."lined. · It is true that' an 
accused may be leeal:cy convicted upon the uncorroborated testimony 
of an accomplice, but such testimony is of doubtful. integrity and is 
to be considered with great caution (par, 1~, :-r.C,!J. 1928). This 
is in accord w.i. th the practice in the Federal courts of the Up.ited . 
States where there is no· rule .of 13.1"1" which prevents the conviction 
of an accused person on the testimony of an accowplice alone if the 
jury believe the accomplice has spoken the truth (Ha.rr:ington v. United 
States, 207 Fed, 97; Cami.11etti v. United Stat:,;s, 242 U.S. 470; Bishop 
Criminal Procedure, 2d Ed., par. 1021). In a5dition, Hunt recanted 
and· denied certain parts of his sworn statement made t,o investigating 
officers, and at the trial admitted that they were untrue. Also, the 
fact that re was, with ·the consent of the appoint:mg authority, to be 
allo\'fed to enter a ple~ of guilty_ of voluntJ.ry manslaughter in lieu 
of standing trial fol' murder, provided he testify in this case, further 
tinges his. testi112ony with do1.1~t. 

. But, whatever suspicion may atta~h to it, because of attendant . 
circumstances, .Hunt'~ testimony is not t~~reby rendered incompetent 
and its credibility is to be determined by the application of the ·same 
rules that eovern the weighing of the testL~ony of any other witn~ss 
(Vlharton I s Crimmal l!.yidence, Vol. 2 ~- P<:-.3:.. 7Z7, 730) • If, in the 
app~ication of these·rul.es, i:nportant elements of·Hunt 1s testimony 
are corrobora~ed by the testinony of other credible witnesses or are 
mdependently worthy of credib~lity; such portions are entit~ed to 
belief and need not be rejected or discarded because of the !!la.xir:rmn 
falsus in ill!£, :fa1sus in ominibus. Under that rule, which is !'lerely 
one of evidence affirming a rebuttable presUr.lption of fact, the Board 
is obliged to consider all the ev:ip.ence of the witness P.unt, other 
than :tJ1a t which is found false, and it is their duty to ·give effect 
to so much of it, if any, as is relieved fran the presumption aga.in&t 
it, and found to be true. (Lev;jne Brothers v. 1,fontell, 111 S.E. 
(W. Va.) 501; Sh~cil v. United St3.tes, 226 ~. (C.C.A'.) 134}. 

\ 

. The accused having boldly asserted a complete alibi, the 
most care:.'ul consideration should be [:iven to t.rie question as to 
where he was on the night of 8 Janua.ry 19l3, since all-of the erldence 
in the case touching the. date of the crime., vrhen care.f'i11ly analyzed, 

·leads to the conclusion that the murder .of Alexander occurred on that 
date. 

Drowning, Alexander 1,s friend, was in ·the_ Victory Tavern with 
Alexander on 6 and- 7 January 19/;.3 and he loaned ilexander his wrist 
watch when lUe:r-..ander went to Columbus on 8 January 1943. Jean A.utry 
saw Alexander in the Victory Tavern on 7 or 8 January 1943. The la-st 
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· letter received fro:n Alexander by his mother was postnarked at Fort 
Bennin~, C'reorgia. on 8 January 191,.3. Thus, it is reasonably apparent 
that Alexander was .a.live on that date and there is nothing· in the 
evidence of· recorq to show that anyone had ever again seen Alexander_ 
alive there9..f'ter. His dead body ms~ however, discovered on 28 
February 1943 in a spot where it had washed as~ore fr0r.t the Chatta
hoochee River, after it had been in the water, according to a medical 
.officer's opinion, for a period of from six to eight weeks. · 

. I 

Hunt,· the accomplice, swore that m the night of 8/9 January 
1943 at a.bout 1130 a.m. he saw the unconscious but living body of 
.Uexander on the bank of the Clia. ttahoochee P.iver; th3. t :!'le stood by 
and saw him stroned to death by Kissell and the accused and .then, after 
cntting a gash in the leg of the body he helped to throw it fro!'l. the 
top of the Dillingham Street Br:irlee, Coltunbus, Ge~:;:·cia, :into the river. 

Thus we' !'ind corroboration of i."'lportant facts in Hunt's· 
testimony both as to the physical aspects of the murder and ::iaterial 
and par:::-allel circumstances of time and p1?.ce •. The ·body of the de
ceased was found seven miles down strea:.1 from the Dillin6ha"'ll Street 
Bridge, :L~ a state of deco~position which indicated ·it rad been in 
the water since sane time in the forepart of January 1943. '.i/hen found 
there was, on the left leg·of the body, a deep, incised wound. One 
disinterested w:,";.ness had seen Alexander in Colur11bus, Qeorgia, en ? 

0or 8 Ja.>1uary and another knew he had gone to Columbus, Georgia on 8 
January. 

But-there are other more potent corroborations of Hunt 1s. 
testimony and "While they do not directly serve to connect the accused 
'l"Tith the crime thEJ"J le'ave no other logical ·inference than that he was 
an accomplice. 

The accused cate~orically denied any kno1rledge of Alexander's 
disappearance or ,death and, on the trial,. asserted an alibi for the 
nights of? and 8 January. He mainta:i.r13d .that he was at·home with 
his wife on every hight between 5 and 13 J:muary 1943 and never left 
her presence at any time during those nights. But, during the investi
gation of the Charges against Kissell, !-!unt and hbself, he made a 
sworn written statement in vrhi.ch he stated positively that he. was with 
Kissell and P.unt during the entire evening following the night when 
they had taken Shirley Kissell, Jean Autry,. Bonnie Fay and 11a girl 
named Ma.ry" to- the Beauty Rest Cabins and spent the night with them. 
In ord'3r· to fix the date of these occasions the accused I s "!.llei~ory was 
refreshed by the investit:,-ating officer who testified: n·,\7hen I showed · 
him the morning he .was AWOL fran the records - that that certain day was 
the cnly time he -was AWOL;, and that establish.ad the date * * * once 
establishing that, it was easy to remember fran there 'on and we 
worked en that basis". The date thus established was 8 January 1943 
and the occasion; by accused's ovr.i testimony, -:-ias his failure t.c return 
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to camp until 11 o 1clock a.!!I. on the morn:i.ng following the nieht 
,, , at t.1-ie cab:i.ns with the ;:;irls. For t'r.is infraction he "73.s punbhed 
, · by be:i.ng given a week's restricticn and K.P. on the following 

Sund,:,,y; but he testified that r.o broke the restriction that ::;ame day 
and returned to Coluinbus with Kissell and Hunt that evening and was · 
with them constantly dur:i.ng the nig!1t unt~l they again returned to 
ca.mp. 

At the trial the accused attempted to repudiate the dates 
117 and 8 January 194.3 11 which appear in H·s written statement, alleg
ing that coercion and force :b.ad been used against him on the ll3.rt of 
the investic;ators, and mainly because, after he had been .:,-i.ven the 
opportunity of seein~ 'his w-'.i..f'e so111e two eonths subsequ.ent to the: 
date of the statement, she had called his attention to the date (12 
Janra.ry 1%.3) on which she hs.d received her .allotment a:heck. \iith 
his ~emory thus prompted he l~ew ths.t the dates 11 7 and 8 Jarn.ury 11 in 

.· his statem.ent should be 1114 and 15 January" instead. Hrs. Fortne~~ 
returned to Columbus, Georgia in April 194.3 where she, for tha first 
ti:ne, read a newspaper account telling of the murder of Ale~nde;- on 
8 January 194.3, and th.at. circu!!lstance, as she testified, fixec. the ... 
d.'3.te 8 Jan'Jary/1943 in h,er mind. Later she attended the trial of ' 
1Ubert Kissell~ jointly ~barged with the accused and Hunt (but tried 
separately) fof the rnur~er of Alexander, heard the testimony of every 
witness who testified tnerein and took occasfon to neet: and speak 
with Jean Autry, a witness in both that trial am'. this one. She also 
discussed the case freely with most, if not all, of the witnesses 
called by the defense to establish the alibi. 'I'hese·circu.:nstances 
must be borne in mind when considering the defense·offered by the 
accused. 

\ 

Of all exculpatory aefenses that of an alibi clearly estab
lished by credible testimony is the i:1ost conclusive and the loyalty 
of Fortney' s wife is not criticized because of any effort· she may 
ha·,re made to assist in est:iblishing an alibi en behalf of her husba.nd 
respecting the 7th and 8th of January 1943. In this she followed 
the normal and humane instincts of any loving w.i.fe. But it is this . 

.·· very personal and intense interest which raises a presumption of her 
bias and, to that extent, affects both her credibility and the weight 
to be attached to her testi!!!ony. Mrs. Fortney was positive in her 
statement that the accused was with her, at ho~e, on every night from 
5 January unt:i.1 she went home on 1.3 January 194.3. Seven other wit
nesses were called to support her claim,rmost of them friends or 
relatives with whom she had freely discussed ·the case, ~ut not me, 
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save Urs. Fortney, could positively assert that he or $her.ad seen 
, the accused on the night of 8 Jan'.lary J.943. 'l'wo w1 tnesses called _in 
rebuttal, hO\'iever, d1d cast grave doubt upon the accuracy of Hrs. 
Fortney' s r.'.C.,10ry. A sergeant in charge· of q,1arters of the accused I s· 
org3.Ilization on the night of 6/7 January 1943, testified that on 7 
January 1943 the accused, Kissell and a drunken soldier by the name 
of Jalovay had_ccne :into camp at 3130 a:m. and aroused hL~ by the 
disturbance crea:;;ed by Jaloway tl"'Jing to kick ·ao-wn a door of the build
mg ,·mere the sergeant was sleeping. This incident was corroborated 
by the testimony of the acting First· Sergeant to :whom the matter v1q.s 
reported and the date alleged by these witnesses was corroborated by 
the duty roster which was received in evidence. The evidence thus 
presented to establish the alibi falls far short of raisin.z a re:ason
able doubt as to accused·' s presence in the Victory Tavern in Oolumbus, 
Georgia on the night of 8 January 1943 and the court was, therefore, 
justified in rejecting it. · · 

,;. 

In order, t.li.en, to determine whether, the accused is worthy 
of c;redibility and belief with respect to his claim that the dates 
of 7 and 8 January 1943 given in his sworn·statement are erroneous; 
and were either inadvertently made or suggested to him under fear 
of violence if he refused to accept them, it becomes necessary to 
weigh, examine and compare all of the testimony in the record bearing 
upon this question. 

In doi,ng·so it is noteworthy that. Jean Autry, Erschel Hunt 
and the accused are in remarkable accord with respect to their testi
mony as to minor incidents surrounding the occasions when they went 
with Kissell, his wife, Shirley, and another girl, to the Beauty Rest 
Cabins to spend the night, followed by another party on the next nicht. 

Jean Autry testified that the occasion when she s:i.w the 
accused with Kissell and Hunt at the Victory Tavern was the night 
after they all had visited the Beauty Rest Cabins. Kissell, at some 
time during the evening, got up and left the tavern alone. TJpon his 
return later, the three men, Kissell,· Fortney and Hunt, took her and 
Shirley Kissell home. She was somewhat uncertain and indefinite in 
her dates but it reasonably appears tra.t she believed these things 
rappened on _7 and S January 1943. · 

Hunt testified that on the night of 7' January 1943, he, Kissell 
and'the accused went to the Beauty Rest Cabins with Jean Autry, Shirley 

, Kissell ·and 11a girl by the name of 1ary-11 and stayed there until mo:r;ning. 
Kissell, Hunt and the accused again went into Columbus the next evening, 
Friday (S JanU3.ry 1943) and ·'visited the Victory Tavern. -!i'ter sta.y:ing 
there abo1.tt. an hour t~1ey went to Wi.'llpy 1 s Place for some drinks. after 
about half an hour Hunt and the accuse:! then went to a dance hall, 
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returning to the taverna.t a~out lls30 p.m. Kissell, Hunt and the 
accused then took Jean Autry, Shirley Kissell and Bonnie Fay to 
Jur.i.bo, s for sanething to eat after which they drove into the country 
and parked for a while and then took the girls home. Thereafter, on 
the ,vay back to camp the murder· of Alror..ander occurred. Subsequently 
they picked up Private Greer in Phenix City and took him along back 
~c~. . . 

The accused testified that, on the night of 14 January 19/-i.3., 
Kissell, H..mt and himself; in company ~th Jean Autry,· Shir-ley Kissell, 
Bonnie Fay Brown and "another girl named !t:l.ry11 , went to the Beauty · 
Rest Cabii:s· Bo~--iie ray did I;-ot stay with them b~t the :r{st remained 
and occupied cabins for the n.ight. · On the next night, Fr:i.day (15 January) 
Kissell, Hunt a·nct he drove to_Colwnbus :m Hunt's car and went to the 
Victory Tavern but left shortly to go to \7irapy 1 s Tavern ~ere they had 
sane beer. They returned to .the tavern and at 11:45 the men took Jean 
Autry, Shirley Kissell and Bonnie· :Fay to J,.ll'lbo 1 s for somet!1ing to eat. 
Thereafter they all drove to the country and parked a while. After _ 

· taking the girls home they went to Phen:L"{ City, picked up Private Greer 
and returned to ca'!1p. 

'i':rl.s astonishing similarity in the chain of events which 
transpired on the Y:irday night when Alexander lost his life as well 
as on the night immediately preceding it, as portrayed by the three 
witnesses who were parti9s to the events and therefore familiar with 
-with them, leaos to the inescapable conclusion that Fortney, the accused, 
,was with Kissell and Hunt on the Friday night in. question. They were 
each'talking about the ~ two successive nights, and Fortney was with. 
Kissell and Hunt d'.ll'ing those nizhts, both.leavin3 e.nd· returning to ·· 
camp ·with them., 

Returning now to a further consideration of Hunt I s testimony,_ 
upon the truth or falsity of which mu.ch depends in aITiving at a just 
decision of this case, it should be noted that his statements with · 
reg-ard to relatively insignificant details are corroborated not on:Ly 
by Jean Autry but by the accused as well. · While such corroboration 
is not essential it is certainly of probative value in a case of this -
kind and serves to lifi -the ·weight of -~spicion which attaches to. 
Hunt's evidence because he testifies as an accomplice under promise 
of partial immunity. Looking into the·q~stion of Jfunt•s grant; of . 
ir.nunity, it should be noted. that Hunt's civilian counsel of. the-·. . 
_(jeorcia F'...a.r, who attended the preceding. trial of _Albert Kissell, cne 
of the aceusod' s accomplices_.. and heard all-of the testi.'l!ony··g:1.ven, 

· th~rein, "had reason", as he said in t.l-iis trial, to make the_ initial 
·approach· t~ the trial judge advocate and to suggest the acceptance of _ 
a· plea frotn Hunt of involu....tary manslaughter. - The eornpranise, whereby 

· Hunt agre6d to testify and tell the truth in thfs · ease, in return for · · 
-which he was to be al10v1ed to plead guilty to voluntary mansla.ughter, . · 
does not bear the :.ticm,a. -which might have attached to this .arr?-ngeinent 
had it been initiated and accomplished by the trial· judge advocate · ·· 
in, an effort to :ind-:1ce Hunt into ·testifying against Fortney:. · IIunt 
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__, ' . . ('57?) 
also testified. that::·hi,· rad pranised the trial judge advocate "to tell 

· the tr-..1th 11 about the matter betore any promise of i.11iJIU11ity was given 
to ~s counsel. ' . _ 

Where statutory ci>rr~~ation of th9 testimon;r o.t: 1an accom- .. 
. plies is required by 1.aw: before a conviction can-be legal~>austa.ined, 
the rule, ·in determining whether ·there has been su.f'fioier1\ corrobora

. tion, is to eliminate- the evidence of the accomplic,_a,nd then, if, · 
.after examir.la tion of all the other evidence in t~ reeord, there is 
sufficient inculpatory evidence tending to connect the· defendant with 
the commissicn of the offense, -there is sufficient corrobdration 

· (Yiharton's Criminal Evidence, Vol. 2, par. 752). In this1ccnnection 
it must be obsezyed that unde:r;- the term ttall the other evidence" is 
included· evidence of the accused himself. "A defendant's own state- · 
merits., admissions and confessions, maQe in connection with other testimony, 
may afford corroboratory proof, sufficient to sustain a verdict" 
(Yn-iartonis Criminal Evidence, Vol. 2, par. 750). 

·A. careful weighing and comparing of all the testimony in the . 
case convinces the Boa.rd that Hunt spoke the truth as to the time, the 

• 
1 place and the nnnner in vihich Alexander was murdered, and further 

convinces the Boo.rd tra t the accused likewise spoke the truth with 
· regard to time and place when he made his sworn statement to the 

:investigators._ . There is no persuasive evidence trat Fortney was mis
treated in any manner Tihile.being interrogated, or·that any o£ the. 
facts he sets forth in his sworn statement were involuntary because 
of coercion, fear or promise of favor. '.Ole efforts of' his wife· to 

. correct his d~maging admission as to date, by urging him to.change 
it and his attempt to sttpport such change by offering an alibi, were 
unavaiHng. .Aga:ipst her faulty, bu..t loyal, memory_ stands the testi
mony of a 'disinterested sergeant in charg~ of quarters who swore that 
on the morning of 7 January 1943 Kissell and the accused in company 
witl-i a drunken soldier came into camp at· ~:30 a.m. A.s to this fact 
he is corroborated by the testimony of ·the: acting first sergeant tQ 

'whom the natter was reported and also'by the duty roster of the organi
zation to which the accused belonged~. 'l\'heri, during the pre-trial 
investig-d.tion,. Fortney was c;onfronted with. the fact that his only. 
ab'sence without leave in January 1943 was en ..the· 8th, ·_the accused 
recalled the night he spent with Kissell,· Hunt and the· girls at the 

· Beauty· Rest Cabins, ~nd his return to. camp at ll. a .:n. en the following 
morning and, he then and there admitted t.1-iis occurrence took place on 
the night of17/8 January 1943. It was only when his wife had con- . 

· ·£erred with him two months later- af'ter her .attendance at the Kissell 
trial. that he decided the date was in error and that the vi.sit must 
have b$3en on 14/15 Januaey instead. Th9.t the -accused 1 s_.presence at . . · 
the Beauty' Rest· Cabins on 14 January 1943 in company 1Vith Albert Kiss·ell 
and his wife As sho,m by: the cabin register of that date _has not beEm : 
overlooked and·.this fact might have been ·more disturbing ha{:! it not_·_ 
been for the fact 'tha t Hunt testified that the same group h.ild gone to 
the ca.bins on both the· 7th and 14th of Janua·ry and ·both he ,and Jean ·· 
Autry testified trat .they were there on 7 J~uarJ 1943. . ,· . , . . . . - ~ r 

- 33 -' ) 

http:examir.la


(378) 

True, the register ma:intai."'lod by the Beauty Rest Cabins 
does not show the names of Kissell, rfunt. or Fortney during the 
period 6-8 January 1943, inclusive; but the evidence of record shows 
that the system 'Whereby the registrations were made was ina.ccurat~ 
and unreliable and the accused himself' testified that H"J!lt and his . 
girl canpanion occupied a cabin on the'· same· night he and Jean Autry 
and Albert and Shirley Kissell were there, but Hunt and the girl were 
not registered. This bears rut the testimony of.the woman who m~naged 
the camp when -she said that it was quiie possible for persons to · 
occupy ca.bins without being registel'.ed• 

, I

It would, burden an already lengthy review to comment upo?1, · 
. all of the .many difficulties which confront those who are obliged 
to carefully weigh all the evidence in this case in order to discover 
the truth. Jean Autry ,'/3.s a reluctant witness and both Hunt· and the 
accused repudiated, at the trial, material portions of swbrn-statements 
each had theretofore made. After examining the :inconsistencies, re
tractions and palpably false testimcny oi' some of the witnesses it · 
would be a s:L-n~le i\-a.tter to reject all of their testimony as unworthy 
·of credibility. or belief for these reasons and ·hold the record too 
vague, indefinite arrl uncertain to support convicticn. But even-handed 
justice requires that every method by ~·mic'h the truth may be made to 
appear ·shall be applied w.!.th infinite patience in order that neither 
the accused no~ the Government shall -suffer a violation of any sub- · 
stantial right. This has been done. Eve?"J motive, bias, prejudice 

. and interest of the respective 'Witnesses has been taken into account 
in separating the 'Wheat ·.fran the chaff in the m!lss of evidence adduced. 

' . . . ~ 

_.· It is impossible to set forth herein every persuasive factor 
which led either to the acceptance or rejection or certain portions 
of the testimony of some of the witnesses but a brief mention of 
several is appropriate. 

·Jean Autry fixed the 7th and 8th of January 194.l in ·her mind· 
by two independent incidents. She recalled the night 'When she was 
with the group at the cabins because it was about a week after New 

, Years and a week previous to per quitting her emplcyment at the Victory 
Tavern on or about 16 January. · · 

Hunt recalled the date oi' the same occasion because it was 
_about a week after he purchased his .automobile on l January•. Fortney, 

•· tn his original statement to the investi:1,ating officer, recalled the 
ea~e occasion as a January because his memo~y was refreshed by refer
ence to his absence without leave on that date and, since that -was 
his only absence in January, he knew it must hlve occurred on the 
morning following the night_. he spent at the cab:ins ·when he reported 
to his company commander at 11100 a.m. 
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!!rs. Fortney' s attention -was fixed upon 8 January 1943 by· 

reading a newspaper account of the rrrurder of Alexander after she had 
returned to Colu'llbus from Shreveport, L::,,1isiana, in April, when her 
husl).3.nd, the accused, -was brought back to Fort Benning. It is note
worthy tho.t as socn as she had an opportunity to confer with him (in 
Jun':l 1943) he was persuaded, for the first t:une, that he was in error 
as to his statement to the investigating officers regarding his 
activities on 7 and 8 January•._Thereafter the accused consistently 
denied ever being with Hunt and Kissell,. at night, wh:Ue his wife was 
in Collm1bus until the day after she left for home, and, althouGh an 
array of witnesses was produced to establish the alibi '\".tlich would 
demonstrate that, in this matter, Fortney spoke the truth, their testi
mony, carefully considered, failed to raise the required dz.bt of 
his presence at the Victory'Tavern on the night in questio •. 

. . 

Both Fortney and his wife agree that they were never. separated. 
at night from 5 to 13 January, but Sergeants Frykholm and Benson, 
both entirely disinterested, with no apparent bias, prejudice or 
motive to af!'ect their veracity, and supported by an entry upon the 
company duty roster, establis¥d with reasonable certainty that on 
7 January 1%3 Fortney, in co'llpany with Kissell, came into camp with 
a drunken and boisterous soldier at 3 o1clock in the morning. . . 

It is also sign:i,ficant that, at the Kissell trial, the accused 
swore that he had no idea why he was ret~ed, under -guard, to Fort 
Benning, until the investieating officers told him; whereas, in this 
trial he admitted that was untrue, tha.t he had been informed by one 
of the gu.ards he Vias being· held for murder and that he had so informed 
his wife and R.uth Bennett Williams. He also denied prior conviction 
of crime in the Y..issell trial and in this trial admitted the same and 
the serving of a sentence for forgery in Iowa. Again, during cross
e:xamination, the accused ms asked whether, while he -was in Shenango 
Replacement Depot, he had ever had any difficulty with anyone of 
Mexican or Spanish name, or descent, and he denied knowing such person 
or ever having any difficulty of any k:ind with either soldiers or · 
civilians. A record of a summary court-martial trial of the accused 
on 13 1ffa.rch 1943 at Shenaneo Replacement Depot for atter.ipting to strike 
one Jose P.uiz with clenched fists and threatening him with a knife., 
should then ha.ve been introduced as L'llpeachment matter but was instead 
offered after findings as evidence of prior conviction. Since the · 
offense for 'Which he was tried by sumnary court-martial occurred after 
the offense for which he was being presently tried, this action was 
irregular; but it was no violation of accused's rights and did cc:n
stitute a grave refiection upon his veracity. A..11 of these r.1atters, 
when placed in the scales by v,hich the credibility of both Hunt and 

· Fortney is to be weighed, serve to neutralize the effect of the. cir
cu.mst:mces which.tended to i:npucn Ifu.nt 1s veracity. 
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'rhe Board of Review 1a of -the opinion that the record of 
trial establishes beyond reasonable dcubt that the accused-- did, in 
tact, participate on the night ot 8 January 1943 in the murder ot 
Private Claude A.. Alexa.mer, as alleged, am tbat the facts and cir
cumstances abundantly show that the ldlJ1ng was an atrocioos, brutal, 
willi'ul, deliberate, malicious and premeditated act. · · 

6. .lttached to the record ot trial. are fOtl.r recommEl.ldat1ona 
of clemency. In a letter submitted b7 defense coun1el they urge 
that the findings and sentence be· suspended and set aside 'because 
each of sa.1.d counsel are convinced tlat the accused is not guilty" 

· of the offense. In separate letters, Captain Charles 'I'. 'lhite and 
.Captain Robert K. Clark, both members ot t.he coo.rt, atate that at 
the ccnclusicm. ot the trial each "was convinced of the 1:miocence 
rather than the guilt of the accused * * * but voted tar :the death 
sentence are-rt from his personal belief as to the guilt of the accused 
en the evidence" •. ncn due re!lection• each "bas decided that he did · 
not administer justice accardi.Jlg to his conscicce in voting for the 
death sentence for a man Than· as a matter ot £act he believed to be 
innocent• and that if each •bad it tQ do Cl'rer he lf'Oll.ld not vote for 

. the death sentence•. For these reasons they recon:mend commutation 
of the sentence aDi a •reinstatement of the acc11Sed as a-'aoldier in 
the A.rtrq- ot the United States nth all, the rights and privileges 
pertaining thereto11 • C~ptain Hunter M. Brum.field, a member o£ the 
court, had 1 sane question or indecision * * * at the close of the case 
as to just what part the accused played in the murder and whether or · 
not any act 01' his was directly responsible 1'0~ the death ot the 
deceased"• For these reascns he recommends commutation ot tbe death 
sentence to lif'e impriaonmEnt. · Careful consideration bas also been 
given. to an ancill.&ry brief ew,mitted in bebali' ot the acc-ased by 
Hon. Ruv:Lan J. Helldrick, Judge of the Cit,- Court o£ Shreveport, 
Louisiana, as associate ~ounsel tor the defense, on l7 .lprll 1944, 
and to a transmittal of a caw 01' · the same brief to The Judge .ldvocate · 
General by Hon. Overton Brooks, Member or Ocngress from Louis1i:sa, 
und~r date or 21 .lpril 1944. 

7. The records disclose that the accused is 24 years ot age. 
He enlisted at Missoula, Montana on 17 Decellber 1941 and 'bas had no 
prior. service. In civil li1'e he worked en farms and in a brj,ckyarcl 
and cooked in cares. He is married. 
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1st Ind. 

war_.Department_, 1J.A.G.o., io 'tt\A'( \944 - To the Secretary of war. 

1. Herewith transmitted for the action of the President are 
the record or trial and the opinion of the Board of Review·in the 
case of Private Raymond W. Fortney,'Jr. (19055791),.Shenango Zone 
of Interior Replacement Depot. 

2. I coocur in the opinion of the Board of Review that the 
record or trial is legally sufficient to support the findings or 
guilty of the Charge and Specification - alleging murder in violation 
of Article of War 92. The reviewing· autho~ty has recommended that · 
the death sentence be colll!llUted to confinement at hard labor for the 
term of accused's natural lite. I concur in the recommendation·ot the 
reviewing authority, and recoounend that the sentence be confirmed, but 
that it be comII!U.ted to dishonorable discharge, forfeiture or all pay 
and allowances due or to become due, and .confinement at hard labor for 
the term of his natural life •. I further recom:nand that the United 
States Penitentiary, Atlanta, Georgia, be designated as the place of 
confinement. · · 

,'.3. Carei'ul consideration has been given to an ancillary brief 
in behalf or Private Raymond 'Jv• Fortney submitted by Hon. Ruvian 

_D. Hendrick, Judge of the City Court of Shreveport, Louisiana, as 
associate counsel for the defense, under date 'of 17 April 1944. An 
identical copy or this same brief was transmitted to The Judge 
Advocate General by Hon. OVerton Brooks, Member of Congress frOlll 
Louisiana, under date of 21 April 1944. 

· 4. Inclosed are a draft of a letter for your sigrtature, trans"".' 
mitting the record to the President for his action and a form of · 
Executive action ~esigned to c_!3,rry into effect the recommendation 
hereinabove made, should such'action m~et with approval. 

~ Q . ~<>-,-- ' 
. :t.tvron C. Cramer, . 

:Major General, 
The Judge Advocate General. 

4 Incls. 
Incl.·. l - Record of.· trial. 
Incl. 2 - Dft•.ltr. fo7r·sig. s/w. 
Incl• .'.3 - Form of action. •Incl.·4 - Brief elated 4/17/44. 

(Sentence confirmed but commuted to dishonorable discharge, 
total forfeitures and confinement for life. G.c;M.O. 445, 

- 21 Aug 1944) 
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SPJCH 
CK 252103 

UNITED-STA.TES ) 
) 

T• ) 

l Trial 1';r' o.c.x., o~• at . 
Secom ld.memnt .lIEllNDm Lared.o J.rq- J.1r Field, 
L. SELEVITZ (<>-S76232), Air Laredo, Tmcu, 17 Febraar,r , 
Corps. ) 191&4. Dimaiaaal, total tor-

. .teitv.res and confinement tor ~ tour (li) ,-.an. . 

OPMCJl ot the BOARD OF REVIEW 
DRIVER, o•camOR aDd LO'l"lERHOS,Judge .ld:voeatea. 

.. 
1. The Board o.t Renn ha.1 examn11d the record ot trial in tu cue ot 

the officer l'llllll.ed a~e and sli>Jdta this, ita opinion,· to ffie Jads• J.dTocat.
a-ra1. . 

2. The acca.sed WU tried \1.pon the f'ollGlrbg Charges aJJd Speeific:ationaa 

. CBARIJlh .. V1olation at the 94th Article or War. 

Spec:l!ication 11 In that Seccmd Lieutenant Alexander L. Selm.ts, 
J.ir Corps, did, at Eagle Pass kucy- .l1r Field, Eagii pus, Tau, 

· on or about 29 November 1943, teloniouly take, st.eal and 
C&l"1"1' urq three (3) cans of Pears, two {2) bons ot raiaina, 

·. and two (2) cam of Salaon, of a total Talua of about two doll.an 
and aixty-m.ne cents ($2.69), the property- ot the lmited States 

· fumiahed an:l intemed f'cr- the a:llit&17' senice thareot. 
. ' 

Speeificatian 21 In. that Second Lieutem.ut Alexander L. Selm.ts, 
· J.ir Carps, did, at Eagle Pass J:rm-r J.1r Field, Eagle Paa•, Taxu, 

· on or a'bont ,30 Hovf!lllber 1943, feloni.oua'.cy' taket steal and · 
carr,- arrrq- tiTe (5) cans ot Grape.fruit, one (lJ tllQ pound jar 
ot Orange lla.malade, one Cl) t,ro pound jar of Grape ~ cne 
Ci) jar ot Id.ma Beans, cce (1) jar of Sliced Pineapple, one Ci) 
pound of Rice, two (2) jar• ot Fruit Cocktail, one (1) can ot 
IallOlf Corn, me (1) can of Sweet Peas, fin (S) cans ot. Spinach• 
oJJe (1) one pound, .fourteen ounce box of Pnmes, two (2) can.a ot . 
Salmon, two (2) cans of Pear• and eight (8) two ounce packagea ot 
Shredded Wheat, ~ a total Talue of uout; tiTe dollars and el.8Ye11 
cents ($5.n), propert;r ot the Unitedr.,States t'urnished an4 in
tended for the Jlilltar;r_ serri.ce thereof. 
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Speci.1'1.cation 31 In that Seccnd Lieutenant Alexander L. Sel.mtz, 
.11.r Cozpi, did, at Eagle Pass .lrmy .lir Field, Eagle Pua, 
Texu, en or about 30 Decanber 194.3, f'elon:l.011117 take~ steal 
arxl earrr aft1' f'if'teen (lS) cans or J.sparagua, one (lJ one 
pound, twelTe ounce jar ot Cranben-y Sauce, three (3) cans 
or Spinach, and one (1) c~ or Peas, or a total. Talue of 
about four doll.an and eighty-m.ne' cent1 ($4.89), property" 
or the United States tu.ml.shed and intended. for the mlitar,-

- . aeniee thereof. 

Specification Ju In that Second Lieutenant Alexander L. Selevitz; 
A.ir Corps, did, at Eagle Pass .lmy Air Field, Eagle Pass, . 
'?~s, on or about 13 January 1944, feloniously take, steal 

, and carry urq one (1) box of Rolled oats, two (2) cans of 
!lean, fin (S) jars or Orange )(annalade, one (1) jar ot 
PeaDUt Butter, e1x (6) bone ot Corn Flakes, three (3) one 
pound jars of .lpple Je117, one (1) box ot Prunes, two (2) 
cans or Peaches, six (6) bottlea ot Hot Sauce, six (6) cans 
ot tomatoes, six (6) cans ot Green Be&?lS, .five {S) cans ot 
.la~, £1.ve <s> cans of' Peaat f1Te (S) bottles ot Catsup, 
twelve (12) cans of Kille c:me (lJ thirty'-five pound sack of 

. ·1r1sh Potatoes, and ten ho) pounds of Beet· Meat, ct a total 
value or about f011rt;een dollars and fiTe cents ($14.0S), 
property- or the United States furnished and intended tor the 
m.litar,y senice thereof. 

Specification Sa In· that Second Lieutenant Alexander L. Sele.-U.a, 
· Air Corps, did, at Eagle Pass Arrrrr .Air Field, Eagle Pass, 

Texas; en er abOllt 13 January- 1944, knOld.ngl.1' and wiltully' 
apply to his own use and benefit ane (1) f'our by- four Ford 
Lorey, govemment registration number 3123712, or the value 
of about two thousarn dollars ($2,000.00),. property of the 
United States, furnished and intended tor the militaey serrice 
thereof. 

ADUTiaaL CHARGE&. Violaticn of the 94th .lrticle ot War. 

Specilication la In that Secom Lieutenant; .lla:ander L. Sele'fitz, 
· .lir Corps, did, at Eagle Pass Arirrr Air Field, Eagle Pass, 

Texas, en or abollt 10 Jamary 1944, knowingly and willtull.1' 
111.aappropriate the ·am of about $20.00 1n lawful moJ197 of the 
Um.tad States, property- or the United States intended .for the 
.iiil1tary service thereat. 

Spedtic:ation 2a In that Second Lieutenant Alexander L. Selevi.ts, 
Air Corps, did, at Eagle Pass Amr Air Field, Eagle Pass, . 
Texas, on or about 12 Januaey 1944, knowingly' ,-nd willtullT 
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misappropriate the 8UJll ot about $47 .oo in lawtul aone;r ot the 
Um.ted States, property of' the United States intended. for the 
military- eernce thereof. 

He pleaded noli gullty to am was found guilty of all Charges and Specifi
cations. He was sentenced to be dismissed the service, to forfeit all -pq 
and allowances due or to beC<De due, and to be confined at hard labor for 
.four (4) ,-ears. The renewing aathorit7 an,l"O'Ved the sentence and for-· 
warded the record of trial for action under the 48th Article of War. 

3. Evidence tor the prosecution• J.ccused, a mess officer at Laredo 
um,- Air Field, Laredo, Texas, was sent OD ·18 October 1943, to Eagle Pass 
.ll'lll1' Air Field, about 130 miles distant, to sene as mess officer of the , 
·detachment there. The detachment, llhich expanded in size until it in-
cluded some 6S0 or 700 men, was original.l,y connanded b7 "lla,1or Huber" ' 
llho was succeeded in Hovanber 1943, ' by "Lieutenant Collins". First 
Lieutenant James c. Barrett was eales officer at Eagle Pase !I~ October 
1943 to l January 191'4, when he became purchasing ot!icar. na the en-
listed men under accused was Sergeant Charles L. streeter, subsistence 
sergeant (R. 13-lS, 6S-67, lh6-7). · 

a. Specifications l to S, the Chargea Short,~ after Tbankagirtng 
1943, I accused instructed the storero011 clerk 1n the 11888 hall that t.he . 
•top shelf on the right hand side of' the store room• belqed to hill 
(accusedl., that whatever was placed on it was his alld what it is., •1s 
nobody-1 s business•. Accused came in •practicall;r ever,- day", picked up 
cans o£ tomatoes, spinach am similar items brought from the post coanis
sary, and instructed the clerk to place them m the shalt. .lccuaed left 
Eagle Pass "nearly every 119elc11 on Thursdq and want to his hcae at Laredo 
not returning until llondq •~• On these occuions he would take 11Uh 
him canned goods and ether groceries placed on his shelt and ban them 
unloaded at h1a house in Laredo. .lccused'uaed Government tru.cks as a means 
of transport.ation and under his instructions enlisted men under accwsed, · 
including Sergeant Streeter, dro'l'e him to his home 1n Laredo on ttmrsdq 
and returned for h1a and drOYe hl.m back to Eagle Pass m Vondq. Two 
trucks were allol;ted to the DIBH hall, one tor the hauling ot subsistence 
am the other for the hauling of trash and sindJar purposes (R. 67-n,112-m, us-12;>. · 

Sergeant Streeter testified that OD Thursclq a.f'ternoon, 13 Janl'JB.rT 
1944, •ccused said to get read;y and the;r would go to Laredo. Sergeant 
Streeter backed the "Ford lorry", "four 'tu' tour•., Ho. 3123n2 (the stipulated 
value of llhich was $2.,000) up •to the platform• where another soldier 
loaded· tour boxes wtt.h canned goods and other groceries am a partial~ 
filled bag ot potatoes (Ex. 3). The,- all!lo carried some personal belaigings 
of'. accused and the peraonal luggage ot another otticer. Upon arriff.l at 
the home of accused in Laredo, Sergeant Streeter, at the clirect.1011 .of aocued., 
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unloaded the. grocerie• 1D the kitchen. The groc.riea 11n]oaded included 
abott. ten pounds ot put; ter, tiTe poume ot cheeH, and also snen to ten 
p<NDds of aeat which Sergeant Streeter bad p1"9T1Qual.7 obtained troa the 
Eagle Pus MH ball at the request ot accused•. Sergeant Streeter then 
drove to Laredo Am,- Air Field and aeuTered to the pl"O'f'oat marshal a 
letter which bad been given hi.JI at Eagle Pus b7 Lieuteant Collins. The 
prc,rost mrsbal, Captain 'Wilbur H. Greenstreet and Captain Je.rry c. 
o•Row.ic, the general ••• ot.tl.cer at I.&redo, accompanied b;r Sergeant
Streeter, then. droTe to the· boM ot ucused (Jtx. 17J R. 1$-16, 72-76, 91, 
122-128, 148-149) • 

On cross-examination Sergeant Streoter tes\i!ied that about 10 
Jan:aar;r 1944 he ·and •sergeant Woods• were t.aJk1ng •about the Lieu.tenant and 
the thl.ng had been going on• and "we figured we would be in a pretty' bad 
spot in cue of innstigation•. After aome ccnTersation they decided to 

·make an accusation againat accused and wnt to Lieutenant Collins about it. 
·Sergeant Streeter denied that Lieutenant Collins had instructed b1a to 
otter to drin accused to h1a hoae. He (Sergeant Streeter) did not re
menber waking a etateeut to the innstigating ot:ticer to that e.ttect. He 
did ask acmsed 011 11 Januar:r if he could drin hi.a to Laredo. .&.tter 

, leaving the home. of accused he reported to Captain Greenstreet with the 
letter gL '9111 him b7' Liev.tenant Collins. He told Captain Greenstreet that·he 
had .1ust deliTeNd some groceries to the home of ac011sed. Ch redirect .. 
'exandal\tion Sergeant Streeter testified that he bad UTer signed a' · 
written statemem cmcenw:g ~ caseJ he had g1Ten hi.a Woraation. o~ 
Terbal..q to the inT..tigating officer. Under evldnation 'b7 the court.. 
Sergeant streeter testi!ied that the trucks allotted. to the meas ball nre 
parked at the Lele PaBB aotor pool. 'l'he "truck respouible otticer9 11U 
Lieutenant Collins and the trip_ tickets were &lw1.19 1111.de out; to hia. Ho· 
one aig:ned far the trucks and mthing was ever said about the mileage -
acCUllulated. 1'be trip tickets were turn&d in to their own orderl7 roan. 
On 13 Jan't1&17 Sergeant street.er rece1Ted •direct orders• trom accused to 
driTe a tra.ok to Laredo (R. 8S-ll2). , 

' : . Captain Greenstreet and. Captain O'Rourlc testified that upon . 
arri'fing at the home ot accwsed the7 knocked and accused opened the door. 
After exchanging greetilgs accused inYited them 111. Captain Greenstreet 
eaid,. "Lieutenant Selffit1, we understand that 7C111 brought scae groceriee · 
fl'Olll Eagle Pase to 701r hoae•. liq w see them?" Accused replied, "Yes, 
.come this~·, led thED into a break.fast nook in a corner ot which were 
stacked HTeral cardboard cases with the •crescent shaped Quartermaster 
mark• on thea and said, -?hose are the groceries•. Captain O•Rourk uked 
acQU.Bed 1lhat he -waa doing 111th the groceries and accused replied that he · 
was holdulg- them until the detacbae:at; mesa at Eagle Pass was closed when 
be would. tum them in for cred:1.t. .lccu.aed recalled to Captain O'Rourk 
that he had prm.ousl.7 reported. to hill a conversation which he (acoaaed) 

4'-
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had 111th Lieutenant Barrett in which., according to accused, Lieutenant. 
Barrett had said he was going to try to •stick• accused before he lett Eagle 
Pass. Captain 01Rourk also inquired what accused was doing in Laredo on 
Thursday am he replied that Lieutenant. Collins had asked him to bring 
over some perscnal luggage belonging to •captain Dalwood" and that he 
also came over to get saae trisodium to use in cleaning. L;l response to 
further inquiry accused stated that be ~pt no inventory ot the groceries. 
he had brought home. He identified the various cartons according to the 
dates that he had brought them to his bane. Captain Greenstreet ·wrote on 
the end or each carton the date it ,ras b;ought to :t..redo. 1hen the cases 
bad been marked Captain Greenstreet asked accused if' there we~ arrr 
Government groceries 1n the h011Se besides those in the cartons and walked 
to a pantry oft the kitchen. Accused then asked., •Gentlemen., lib.at is this 
all about? Gentlemen., an I being charged nth saaethllg., and what are the 
charges?" . Capt;ain Greenstreet said., •You are being charged -.:i.th steal-
ing government, groceries" and then advised accused 11 that he could either. 
say nothing or that he could say whatever he wanted., but whatever 11a& aaid 
mi~t be used against him in future investigation". He further told ac- · 
cused that 111! he did not want to sq aio'thi?Jg furl.her., that his investiga
tion would be stopped at that point•. Accused replied that be had bem 
telling the troth., he had nothing to •cover up•., am that it was all 
•honest am above board". Captain Greenstreet ·then asked accused if he 
could identify MfY groceries in the pantry a~ the property- ot the Govern
ment and several items llhich accused identified were removed and placed 
in a box. An empty- No~ 10 can, labeled "peach halves• (Ex. 1) and Ill 

empty- No. 2½ can., labeled •earq June peas• {Ex. 2) identified by- Captain 
0 1Rourk as •itans of goveinnent; issue• were removed 1'rom the garbage can. ' 
Captain Greenstreet opened the ice box and took out •sCIDS six pow:ids• of 
butter and three or four pounds of cheese. Accused said he did not; k:no,r 
whether these itEIJl18 were Government property- and they were returned to the 
ice box. Underneath the stove was a sack· of potatoes (Ex:. 3) and accused 
said be did not know whether it was Government property.· Sergeant Streeter 
was summoned to carr,y oul; the groceries to the car and he 1dent1£ied the 

. bag of potatoes as the one he had brought over that ~ i'ron Eagle Pase. 
Accused made no objection to the remon.l. of the groceries tran his house 
and only asked that he be giTen a list of them. He stated that "he was 
tl')"il'lg to help and in aey -rra::,-., to mes his innocence in a:ey wrong doing 
in bringing the food to his house., and that he had intended to· turn it back 
at the close of operations at Eagle Pass., and everything that he was 
telling was the truth aIXl that he was not teying t9 cover up anything•. 
Ten cartons ot groceries (Exs. 7 to 16) were removed and accused was told 
to report to the provost marshal the folloll'ing moming (R. J.S-lµ.., 77-78., 
128-1.36). ·. · 

• On cross-examination Captain O•Rourk and Captain Greenstreet 
testified the7 did not have a warrant. llben the7 entered the ham of accused. · 

http:128-1.36


(388) 

They- bad received information earlier in the day by radio fran Lieutenant 
Collins at Eagle Pass that accused was en bis wq to Laredo 'With groceries. 
Previously', en 10 January 1944, Lieutenant Collins had reported. that ac
cused lRLS said to be taking groceries from Eagle Pus to· his hana and m 
11 Januarr Lieutenant Collins discussed with Capt;aill Greenstreet a plan 

· to •catch him•. Captain O•Roark denied having pnrdousl.y' testified that 
Exhibits 1 am 2 were • gOTernme:nt property". He admitted that accused, 
•abait the middle at November, 1943•, had reported to hill a •purport.ed 

· threat II made against accused b7 Lieutenant. Barrett. .Captain O'Rourk told · 
aceuaed to •check everything veey- carefullyt' aDd ttto protect -7oursel!•. 
(R. ~, 1)6-J.h2) • . . 

, The groceries 11hich bad been removed from the house cf acC11Sed. 
were taken to the provost marshal• s office. The i'ollowing mornillg an in
ventor., (Ex. h) waa made of the cOJ+tents of each box according to the datea 
placed on the boxes by" Captain Greenstreet. The invent oey- disc10,ed that 
box dated •Nov. 29• ccntained three (3) cans oi' pean, two (2) bake• ot 
raisins ani two (2) cans salmon; the boxes marked •Nov. )0th• contained 
five (S} cans grapefruit, one (1) two i)ound jar of ol',µlge marmalad8, one . 
h) two powxi jar of gr&l>9 jam, me (l) can of lima beans, one (l) can ot 
sliced pineapple,. cne (lJ pound oi' rice, two (2) jars of fl"llit cockkil,. · 
one (1) can of ~llaw corn, one (1) can of sweet peas, fiTe (S) cans ot · 
spinach, one (1) ane pouni .fourteen ounce box of prunes, two (2) cans ot 
salmon, two (2) c~ of ptars aDd eight (8) two oa.nce packages ot shredded 
wheat; the box dated •nee. Joth• contained fifteen (lS) cans of ~agua, 
one (1) one pOUlXi t,relve (12l ounce jar oi' cranbel"l"T sauce, three (3) · 
cans of spinach and one (1) can ot pears; and the boxes dated •Jan.- l)tll•. 
cont.ained one (1) box of rolled oats, two (2) cans ot ~•, five (S) jaril 
of orange marmalade, one (1) jar of peanut butter, six (6)-boxes ot com · 

· nakes, three (3) one pOUlXi jars of apple jelly, one (1) box of pl'llnes, two (2) 
cans of pea_ches, 8i.x (6) bottles o.f'·hot 11auce, six (6) cane of tcmatoeB,-' 
six (6) cans of green beans, five,(S) cana at asparagus, five (S) cans at 
peas, five (S) bottles ot. catBUp, and twelve {12) . cans of milk. .1 ·st1pul.a
tion (Ex. 17) concerning the value of each at .the itans conl;a1ned in the 
inventor., shows that the value of all goods 1n the box marked •Nov. 29• · 
was $2.69; the boxes marked •Nov. 30", $S.!"ll; the box marked "Dec. )0th•,
$4.89; aDd the boxes :marlced •Jan. ]Jth•, together with the sack of potatoes 
~ ten poums of meat, $14.(1.; (R. 41-46, 134, 148-149). 

Id.eutenant. Barrett testified that be never made ~ statement to. 
the accused that he •1ntended to stick hi.a or hold him responsible when he 
meeked c,,ut of Eagle· Pass .A.rrey- Air Field•. He denied ner having arrr
quarrel or· mpleasantness with accused. .On one occasion at Piedra,,Negrae 
when he, accused and others were together in the Modern.a Cate, he •kidded• 
accused about his long hair asking 1! he bad a dog license. The only' other 

· CCll varsation he had with accueed, other than two telephone convereat1an•, 
was at the time ace-med reporl;ed (R. 146-147). 
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b. Specifications 1 and 2, Additional Charge: Under the ar
rangement-at Eagle Pass Army Air Field meal.a were served to enlisted men 
llho were on separate ratiai.s at 25 cents per meal. ibe men signed for 
the meals and were billed at the end of the mnth. Officers who were 
served signed a •boarder slip• and were likewise billed at the rate ot 
25 cents per meal at the .end of the month. The money collected was sent. 
by accused to 11Lieut.enant Beck• in the office of the general mess officer 
at Laredo and eventually was turned OV'er to the finance officer. Such 
mai.ey was Government money. An audit (Ex. 19) made of the accounts of 
accused in connection with the handling of this money for the period· 
from October 1943 to 16 January. 1944 disclosed a shortage of $141.50, con
sisting of deficits of $6.25 in October, ill in November and $124.2.S in 
DecErnber. This was the difference between the amounts collected and the 
actual cash turned in (R. 47-49, l.49-164). · 

Sergeant streeter testified that among his duties -wu to take 
care of· the mcney collected, make up the vouchers and the lists of 
officers' nams and the number ot meals, and transmit.them to !&redo•. He 
kept; the cash in an envelope in 111026 Orderly Roan, Eagle Pass, Texas".· 
Sometime in December accused made the remark that he wondered what the 
quartermaster at Laredo did with the money collected, and then said "Well, 
they are making.money out of it, I might as well make a little bit or 
money". Accused at that time took six ~ive dollar bills from the mess 
money. About, 10 January 1944 accnsed asked for the envelope, which then 
ccntained $90, retained it for a few minutes and returned it with onJ.7 
$70 in it, a $20 bill being missing. On the morning or 12 Januar,y accused . 
remarked that he needed some money for his family- and removed $47 trm 

· the envelope s~g he would •reimburse the envelope• for the amount taken. 
In order to ~cOYar up• the shortages accused instructed Sergeant Streeter, 
in making out; the papers in connection ld.th the remittance of the • 
December collections, to take the report of the Dlllllber or meals eaten by' 
the various o.ttice:rs in DecEl!lber am to· alter it so that it showed tewer 
mieals. Sergeant streeter identified various erasures and changes in the 
Decenber report (Ex. S) as changes made by him with respect to the figures 
showing the number of meals eaten and the amounts collected.· The report; 
for November 1943 (F«. ·6) containing similar alterations was alao receind 
in evidence (R. 79-88). 

· 4. Evidence for the defensea Major Ehler E. Huber, investigating · 
officer in the case, testified that Sergeant Charles L. streeter made a 
statanent to him concerning the case which was reduced to lfrlting (EE. 1),. 
The following language was a pa.rt of the statement, •About Wednesdq, . 
Januar,r 12, 1944, I was instructed by Lieutenant Collins to request of · 
Lieutenant; Selevitz that he all01r me to drive him on his weekly trip to 
Laredo. I did this and Lieutenant Selevitz consented•. On cross-exam1na
tion Major Huber testified that he did not take a signed written stateaem 
fraa Sergeant Street.er but aim.ply- took ~es ot what he said am later 1n. 
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tb.e afternoon wrote them up in the form o! a statanent. Sergeant Streeter 
did not; see the complet.ed statanent. On, redirect examination Major Huber 
said he 1&s "sure" there was no mistake in the statement (R. 166-171). · 

Accused testified that he was responsible tor the mess hall at 
F.agle Pass am his duties were to watch the cooldng, take care ot the 
St1pplles, see that the place was clean, orderly' and that the men behaved _ 
themselves, make inspections, nol;e and correct defects. He worked at 
night at times until twelve or one o'clock. He had a •start Sergeant 
Woods" worldng for him and he. had r8lllOV'ed him as •shift leader" on 10 
January 1944. He had met Lieutenant Barrett in, June 1943, before going to 
Eagle Pass having taken a course·nth him at Randolph Field. Sanetime in 
the middle ot Novenber 1943, at the v1·ctor;r Club in Piedras Negras 
ldeutenant Barrett said, 11Selevitz, be!ore 7011 get of1! this field I am 
golng to stick you. Long after you are through here you will be paying 
and paying and p~g•. Accused told Captain 0'Rourk about this remark and 
he told accused "r'rotect yourself". Accused also told Sergeant Streeter 
that he was the man drawing subsistence and to keep checking carei'ul.ly. As 
a means ot protection accused commenced. to accumulate groceries. He did it 
openly' taking the groceries out in the· day- time, bringing them to his house 
by truck. '.lhe groceries listed in •specification 1• were brought down in 
that way-. Accused identified the boxes which he had previously identified 
on 13 January- l944 as containing merchandise brought from Eagle Pass on 29 
and 30 Noved>er,30 December and 13 January. He testified that his tami.11' 
consisted of. himself and wi!e and neither used arry of the groceries. During 
this period his wife was managing a millinery shop, ate out all of the · 
time, am did no cooking tor him. The greater part ot the time he waa at 
Eagle Pass. The groceries were not intended for their om use. , On 1) · 
Januar,y, Sergeant Streelier had asked permission to drive him (accused) to 
Laredo. The reason accused cane was because he received a call from 
"Sergeant CohEn• in the orderly roan asking if. there was a tru.ck going to 
Laredo and he "t.ook it for grant.ed that it was an order £ran Lieutenant 
Collins•• · It was also. a personal favor to •Captain Dahlberg•, who was 
"shipping rut•, and needed bis baggage moved. l'lhen Captain O'Rourlc and 
Captain Oreenstreet cam to his house en that date, he spoke to Captain. 
O•Rou.rk, and then Captain Greenstreet said, •r would like to see the gro
ceries you brought in this evening•. Accused replied, "ill right. Right 
this way", shOW'ed the groceries to him and identified them. Accused did not 
have Bll7 butter, cheese or meat in hi.a refrigerator that ~. Three 
fam1J1es lived in the same houae and all used the same kitchenette and · 
refrigerator. ill money- which accused collected was sent with the prepared 
forms to •ueutenant; Beck• by mall. Lieutenant Beck sent him a •clearance• 
or statEment showing that the money !or October and Noved:>er had been checked, 
found correct am, that there were no shortages. .lccu.sed specitically denied 
taking six five dollars from an erivelCJl?e in December, a twenty dollar bill cm · 
10J_anua.171944, or $47 on 12 Januar,- (R. 172-~81). . . 

· On cross-.exam1n&t1on and recross-examination accused testified. 
· that Lieutenant B~rett could have •stuck" him by charging hill •ditterent'.11' 
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on the taU,--in and tally-out sheet•, so that 1lhen 1t came time to cheiclc 
back 1n he would be short. He admitted that each time they obtained sub
sistence ·it n.s checked arxi all he had to do to keep traa getting •atuck• was 
noli to sign tor something he did not get. Instead ot doing this he 
brought, groceries ,hale. · 1'be reason he did not atore the groceries in the 
stONl'OCJII was that the cooks mght pqssib~ have taken th• out; He did 
have a shelf llhere he put aubsistence and concerning llbich he issued in
structions that groceries on it wre not to be touched. He set aside thia 
shalt ~ Lieutmut Barrett bad th,-eatened him. This was i. 'HJ:7 short 
tiaa after he was J1111Tied, on 11 Novaber. Prior to that he had eaten in · 
town er en the· field. His wita rare~ cooked arxi they usual.l,1' ate out. 
She had a ration book but he did not. He bad been amass otticer since 8 
Karch 1943 ·but had nenr heard that the qaartemaster would not accept goocla 
in broken lots. It would have been easier' to have taken whole cases ot 
canned goods but; he •d:1.d not want; to take ·mi;rtbing that was in boxes•. A.o
cuaed wu told a f • dq's before lJ Januar., that Lieutenant Barrett na no 
lmger sales officer at Eagle Pa11. Hanver, he waa Itill protecting hill-
sell against Lieuteaant Barrett on ·lJ January-. He ~ came hou ne17 
wekand. His priaar;r purpose in co.ming to Laredo ftB to see Captain 0 1Rourk 
and to get needed supplies. He had trucks cca~ and take him back to Eagle 
Pua on llondq mo~. It arq enlisted JDim were going to Eagle Pass f'rca 
Laredo they were fumished transportation at the same tim9. .lccued did not 
know hoer the sack ·ot potatoes got in his house, ar how the butter got 1n 
the ratrigerator. Ccmcerning his collection of money- accuaed admitted that 
the "boarder slipe• were the •real bas1.a• 'b7 llhich a oheclc:' could be made to 
see whether he -.. accounti~ proper:q. TheN slips were the signaturea of' 
those an 11ho ate on a particular day. He had ordered Sergeant streeter to 
send tbeae slips 1n. He did not know that they were not sent· 1n (R. 181-203, _.
2l2-2JJ). . -

Under ~:xam1Dation by' the court accused teltitied that the· receipt 
he receind traa Lieutenant Beck wu tor the a:m• .act~ remitted. He 
had never heard 8IJ1b~ o! his household ccaplain abon the loss ot a sack 
ot potatoes atter the groceries bad been NmOYed froa b.ia houae~ .A.ccused
did not; knell' how some of' the Gonmm.-,it items ot aarcbandise got on his 
pantry: shelves and mixed up with nan-gove:mment merchandi1e inasab.ch as he 
had ordered that 1:ne "stutt" in the house was to be left 1n the corner;, 
When Sergeant Streeter went to the quartermaster and drew out groceries the7 
were giTen to hiJI on •ta:U,- ait•. His onq- accountability was to f'eed it to 
the men or w.m it bade if' not .tecl. There ns no "AT to check to eee · 
llbetber' it was all f'ed to the mm. :Accused did not lcno,r boll' Lieutenant 
Barrett _could diarge hill "with something 1.t he did not know". He f'elt he had 
authoriv to order the tracks to take b1a 'ftricais places. "because they. were 
entrua ted to Ma•• 11hen he came· down· in a truck to Laredo he did not know · 

-whether it- had a lead going back or not. .-He knew there were buses that . 
hauled students .f'roa Eagle Pass to laredo on Saturdq and returned cc Sundq
(R. 20,3-212).. . . .. · · · · • ' 
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S. .I.• SpecUications l to S, the Charge a The .evidence shows that 
about 18 October 1943, acmsed waa.,,.. aent from Laredo A:rmy .lir Field, Laredo, 
Texas, llhere he had been serrlng as a mesa officer, to Eagle,Pasa .lrmy' Air 
Field, about ]JO llilea dl.stant, to serve as mess officer of the detach
ment there. He served 1n that capacity- until about ]J January- 1944• 
.Lccosed usually left Eagle Pf.ss · on Thursda,y and nnt to his hcoe 1n Laredo 
not returning to Eagle Pus until Monday- morning. Fer transportation in 
both directicns -he uaed one of the 'two Government trucks lmich were 
allot;ted to the mess ball for use 1n hauling subaistence and fer allied 
purposes. The trucks ware driven b;r 8Jllisted men under accused. Ac-
cused usually carried home with b1a canned goods acd other groceries taken 
from the mess ball storeroan. About 13 January 1944 llllder orders frm 
accueed, Sergeant Charles L. Streeter, subsistence sergeant, drove ac
cused to his hane in Laredo, in a •four by- !our•, Ford lcrr;y, No. 3123712, 
valued at $2,000. .Lccused took with him four bmes of canned goods, ten 
pounds of butter, fiTe poUixls of cheese, a sack of potatoes, and tan 
.poUixls of meat. Shortly after his am.val at home Captain Jerrr c. O•Rourk, 
.the general mess officer, and Captain Wilbur H. · Greenstreet, .the provost 
marshal of Laredo .Art,q. Air Field, went; -to the home of accused and re
quested that they be sbollD. the groceries brought there from Eagle Pass. Ac
cuaed took them to the breakfast nook and identified several cartons as 
containing such groceries. Accused gave the specific dates the various 
cartons were brought there. The severa1 ca~ons were marked with the dates · 
stated by" 'accused, ani an inventor,r of their contents disclol!led the itEllls · 

-descr.lbed 1n the first four SpecUications, except for potatoes and beef. 
it waa accordi~ shown that the groceries described in Specitications 1, 2 
3 and 4, the Charge, the values alleged being stipulated, were taken froa 1 

the Eagle Pass mesa ball storerocm en the :respeotive dates alleged. · · 

. · Accused told Captain O• Rourk and Captain Greenstreet. at the time , 
they nre 1n his home, am he testlfied at the trial, that he was only' . 
storing the groceries in his house until the detachment mess at Eagle Pass 

: was closed 1lhen he intmded to turn ~e goods in for credit. He asserted 
that ld.eutenant James c. Barrett, the sales officer at Eagle Pass had 
threatened•to •stick• him, and that he was aCcurrulating a stock of gro
ceries_. to protect• himsel.t. It was shown that _about the middle of November 

_1943, accused had reported this alleged threat to Captain O•Rour1c. · ' 

Accused was unable to g:l:re aey- clear explanation conc~r.ning the . 
manner in llhich L.1.eutenant Barrett could •stick" him. He adnitted that all 
subsistence dra1'11 from the quartezmaster ,ras checked and signed'for and . 
that he could avoid aey- dU.f'icult7 by signing only for what he actually re
ceived. He furtiher adnitted .that his only' accountability- was to feed the 
fubsistmice drawn to the men or to turn 1t· back if not fed and that 

ieut:nantld.B~tt-had no way of ascertaining whether the ~ubsietence ~ fed 
or no • eu nant Barrett testified and denied ever making azrr threat . 
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againet accused. Aside f'rom its manif'est implausibility-, his explanation 
is further disproved by- the fact that ac~sed took perishables,. ~ch he ·. 
obviou,ly did not intend to retui,i, as well as canned and packaged goods; 
tbat anpty- cans or Govenment issue were f'ound in the garbage of ace11sed; 
that canned and bottled goods of Govemmant issue were intermingled 'With 
other goods 1n his pantr,y and ice box in such manner that- the Goverment 
property could not. be distinguished f'ran the others; and f'inal.17 because 
af'ter accused lmn Lieo.tenaJJI; Barrett was no longer sales officer at Eagle 
Pass, accused still •protected.8 himaelf by- hauling hane groceries. 1he 
larceey- by- accused of the Govarmnent. property- described _is estab~hed 
bqond ,my reasonable doubt. 

The acticn of 'accused on Thursday, 13 JaJlllB.1'7 1944, in ha'Ving an 
enlisted man drive him from Eagle Pass -to his hOJDe in Laredo in a GoY-

. ernmellli truck allotted to the mess hall for hauling purposes was clearly 
a wrcr,g.ful application of Govemnent propercy to hia C!lnl use. · Al.though ac
cused testified vaguely that the purpose or the trip was to aee Captain 
O•Rouric. and to get supplies, it is not shown. that his reason tor seeing 
Captain O•Rourk on that date ,ru Govemment busineH or that an;r specific 
supplies were to be ha-qled. ·He also testified that a sergeant 1n the o~erly 
room asked him to haul the pa-scnal luggage of' another officer to Laredo and 
he interpreted the request as an order .from hia ccmman~ o.f.'ficer. _· :~re 
is nothing in the record which shows arr,- justification .far nch interpreta
tion. It is clear that the principal purpose or the trip was the personal 

·business or pleasure of accused and that an;y other purpose of','!,be trip was 
purely incideIJtal. Under all the circumstances the conclusion is in• 
escap~ble that accused applied the truck to his Olm use and benefit. 

· . b. Spec11'ications l and 2, Additional Charge& ¥ea.ls were ·served 
·at Eagle Pass to enlisted men on separate rations and to otticers at the 
rate of twent7-five celllis per meal. The men and officers signed a "boarder 
s~p" and were billed at the end of the molllih. The mone7 collected fran 
officers was kept; 1n an envelope by- Sergeant Streeter who made up the mc
essa17 reports and vwchers tor the signature of accused and then tranamitted 
them to the mess o.f.'fice at Laredo tran which the7 ,rere turned 1n t.o the 
finance oftice. Th~ money- collected was Government mon87. According to 
Serge&IIt Streeter, sometime in December accused made the remark that he 

, wcndered -llhat the Laredo quartermaster did with the money collected and then 
said °Well, they- are making money- out of it, I might as well make a little bit of 
money••. A.ocv.sed at that time took six five dollar bills tran the men money-. 

· On 10 Janua17 he took twent7 dollars from the envelope and. o~ 12 Januar;r he 
took !ort,-~even dollars saying be 'W'Ould •reimburse the envelope• later. To 
hide the shortage accused had Sergeant streeter make. changes in the report ot 

-the munber of meals eaten. An audit made of the accounts for the months of' 
_October, November am December showed a shortage of $141.S0, the di!terence 
between the amcunts collected and the actual cash turned in. Although 
accused in his testimoIV de~d taking 8lJ1' amount !rem the mess fonds, 1n 
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the opinlm of the Board ot Review his guilt_ is established beyond mr 
reasonable dotbt. · 

6. a. A motion was made b7 accused to quaah Specifications l, 2, 3 and 
4 of the Ubarge on grounds th a; the o.t'fense charged was embezslement rather 
than larceny because the prcpert;r described therein 'AS held b,- him in tnst. 
It was held in Oil 220398, Yeager, that the carz,1.ng aq by a :mesa otf'ic.r of' 
foodstuff's !l"Oll his 11.eaa was larceey rather than embezzlement. · The Board of' 
Review there said& 

•.Although accused 11as mess officer and as such bad charge of 
· the property- issued to the mess, his removal of the cans ot tuna 

fish was a trespass wi:t,hin the law of larc811Y'• His powers as 
mess officer 1fith respect to the property were lillited to care 
thereof for the single purpose of operating the mess as an 
agency of the GoTernnent and- for the benefit of the milit81"1' 
personnel or the hospital.· His ccntrol over the property wu 
9$ject to the control of his _eui;erior oiticers. Such being 
the case, he bad •custody"• only- of the property- as distinguished 
f'roa ,possession•. Possession, the 'present right and power · 
absolutely to control• (par. 149,l, J(.C.K.) the propert7,. re
mained in the United States.• 

·· b. -Daring the trial accused also .made a "MOTICfi TO SUPPRESS EVIDENCE 
AND FOR BE'l'ORN CF FRCPERTI SEIZED" on the grounds that the property removed 
from the hane of ac01sed b)" Captain 0 1Rou.rk and Captain Greenstreet and 
introduced 1n nidence was obhined by unlnful search and seizure. ilthough 
the pl"Opert,' was obtained without a search warrant it is undisputed that ac
cused invited the officers iul;o his home, led them to the room llhere the 
property- was stored and raised no objection whatever to its removal. Accused 
asserted at the tiae that be had nothing to hide and that everything he did 
was •hmeet and above board•. No force was used or threats made. The search 
was carried out :In an amicable mannar and with the full cooperation of ac- . 
cused. The evidence shows that accused comented to the search and under the 
d.rCWDl!ltancea no warrant was required (Unlted states v. Bianco (C.C.A.) 96 F. 
2d 97J Sdlutte v. United States (c.c.A.) 21 F. 2d 830; cases cited, 57 FD . 
707). . 

, .=• A further motion.was made b)" accused to dismiss the Speci- . 
ficatiODS of the Charge on grounds ot entrapment. '.the evidence show that about 
10 JanuarJ' 19L4, enlisted men at Eagle Pass reported to Lieutenant Collina .. 
that accused had been taking groceries frm the mess hal.1. storeroom to his hane 

. f!IVf!fq 'lbursdq in a Government truac. Id.eutenant Collins thereupon discussed 
. with Captain Greenstreet a plan bT which ~ccu.sed could be caught. The follow
. ing day- Sergeant· Streeter asked accused if' ~ could drive h1lll to Laredo that 
nek. The evidence is conflicting whether· or not Sergeant Streeter in making 
this .request acted under instructions from Lieutenant ~ollins. 0:1. Thurada;r, 
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13 Januaiy, accused directed Sergeant Streeter to drive 1rlJa to Laredo, had 
a quant,it;y of groceries from the storeroom placed in the truck,,,and was 
driven to hie home. Lieut.enant Collins advised Captain Greenstreet by" 
radio as soon as the truck lei't Eagle Pass. After unloading the groceries 
tor accused at his home in Laredo, Sergeant Streeter ,nmt; to Captain 
Greenstreet who proceeded to the home of accused and f o-and the stolen gro
ceries there. 

The evidence fails to support the de.tense of entrapment. 1be · · 
Board of Retiew said in the cue of !2!!!_ (Cl{ 2398~) a . · 

11* * * Such defense is avallable in cases where an agent 
of the GovenJllSnt or his assistant incites or lures an accu.sed 
into doing a C1'"1m::Jna] act (Dig.· Op. JIIJ, 1912-40, sec. 395 (3S); 
CM 187.319, LineJ Cll 207652, ~ am Morris). But where a person 
bas termed ~intent to. comiil;f; an offense, and agents ot the 1 
Govemnent merely lay' a trap to catch him or even cooperate with 
him in order to cbtain proof of bis guilt, the defense cannot be 
sustained. * * *" · · 

The ev.l.dmce here shars that the intent to commit the o.Uanses was fomed b;r 
accused wi1hout ~ suggestion or inducement by agents of the Oove:mnent and 
that the actions of the latter did not transcend the limits ot legitimate · 
cooperation to obtain proof ot bis guilt. J.s. to misapplication ot the 
truck, -the evidence sustains the action of the court. in resolving against ac
cused the cattention that Lieutenant Collins in ettect inrited him to use the 
truck, through the agency of Streeter. 

. 7 • The accused is 29 :,ears ot age. The records of the o.tfice ot The 
Acl.jut.ant General show his service as tollowa a Enlisted service fran 1h 
April 1942; appointed temporA17 secaid lieutenant, .A:ntry of the United States, 
from Off'icer Candidate School, and active dut;y• 3 March 1943. . 

8. lhe court was legally' eaistituted. No errors injuriously' affect
ing the substantial rights ot the accused nre committed during the trial. 
The Board of Review is of the opinion that the record of trial is le~ 
sufficient to support the findings of guilty and the sentence. and to warrant 
coni"irmation of the sentence. Dismissal is authorized upon conviction of' a 
~olation ot the 94th Article of War. · . 

~~--- ;;..;,;,:;....·--_,,Judge Advocate.........-......__--+--..;..&....'~__..b.;;..;. 
; ·. . . 

1 
_cX_-:-~,,:---~-- _,__-_-___,Judge Advocate ---;;~{J_-L{;_~_/

-

--o-~..,.,.....~~--·__ :::.-__---~--,;......;;... .J,Judge Adrocate .' 
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...,. 
1st Ind. 

War Department, J~A.G.o., JUN l944 - To the Secretary- of War.2 
. 1. Herewith transmitted for the action of the President are the 

record of trial an:i the opinion of the Board of Review in the case of 
Second Lieutenant Alexander L. Selevitz (0-.576232), Air Corps. , 

2. I concu:i;- in the opinion of the Board of Review that the record of 
trial is legally sufficient to support the findings of guilty and the sen
tence and to warrant confirmation of the senj:,ence. The accused, a mess 
officer, stole groceries of the total value of $26.74 from the mess on four 
different occasions, and carried them: to his home (Specs. 1 to 4, the Chg.); 
U5ed a Government truck as a means of transporting the groceries and him
·self to his home, 130 miles from camp (Spec. 5, the Chg.); and misappro-

.. '.p.riated, on two different dates, $20 -and $47 of mess funds under his control 
lSpec&. l and 2, Add. Chg.). I recanmend that the sentence to dismissal., 
total forfeitures and confinement at hard labor·for four years be confirmed, 
but in view of all the circumstances that the period of confinement be re
duced to two years, and that the sentence as thus modified be· carried into 
execution. · 

3. The United States Disciplina:ey Barracks, Fort Leavenworth~ Kansas, 
should be designa.ted 8:s the place of ccnfinement. · · 

. . 4~ Inclosed are a draft of a l~tter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
carrying into effect the recommendation ma.de above. • 

~-~,-~~-

Myron c. Craroor, 
Major General, 

The Judge Advocate General. 
3 Incls. 

Incl.1-Rec. of trial. 
Incl.2-Drft. ltr. for sig. 

\ ..s/«. 
Inc1.3--Form of Action. 

(Sentence confirmed rut confinement in excess of two years remitted_. 
G.C.M.O. 400, 18 Jul 1944) 

/ 
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WAR· DEPART1E NT 
Arm:, Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. .(.39?) 

SPJGK. 
cu 252107 

17 APR 19« 

UNITED STATES ARMORED CENTER ~ 
v. ) Trial by G.C.M., convened 

) at Fort Knox, Kentucky, l 
Second Lieutenant CLIFFORD J March 1944. Dismissal. 
E. MOEN (0-430669), Infantry. ) 

OPINION of the BOA.RD OF REVI»J 
LYON, HILL and ANDREWS, Judge Advocates. 

l. The Board· of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The. Judge 'Ad-·· 
vooate General. 

·.-, · _.2. The· a.ccuaed was. tried upon the follawlng Charges a.nd. Specifioa.tion.s a 
, . 

CHARGE Ia Violation Qf the 95th Article of War. 

' ISpecifioationa In that Clifford E. :Lben, Second Lieutenant, 
Infantry, Rifle Company, Armored DemoI1Btration Regiment, 
The Armored School, did at Fort Knox, Kentucky, on or 
about 5 February- 1944, with intent to deceive George ·A. 
Cleaver, Major, Infantry, Headquarters Special Batta.lion, 
Demonstration ~giment, The Armored School, officially 
state to the said Major Cleaver that he had phoned the 
Regimental· Guard House and rendered the Batta.lion Reveille 
Report, whioh statement was known by the said Lieutenant 
Moen to be untrue in that he had not in fact rendered the · 
Battalion Reveille Report. 

CHARGE Ila Violation of the· 61st Article of War.· 

. Speoitica.tiona In that Clifford E. Moen., Second Lieutenant, · ·. 
Infantry, Rifle. Company, Armored Demonstration Regiment, · 
The Armored School, being the Duty Officer for Special 
Batta.lion, Demonstration Regiment, The Armored School on 
the 4th and 5th February 1944, did at .Fort Knox, Kentuoky,· 
on or about 5 February 1944, fail· to repair a.t the fixed 
time to the properly appointed place for receiving the · 
Special Battalion Reveille Reperts. · 
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He plea.ded not guilty to and wa.s found guilty of' a.11 Charges and Specifi
cations. No evidence ot previous convictions wa.a introduced. He wu 
aentenoed to be dism.ia_aed the ierrloe. The, reviewing a.uthori ty- approved 
the sentence a.nd f'orwa.rded the record of' trial for action under .Article 
ef Wa.r 48. 

3. Summary of the eTidenoe • 

a. Specifioa.tion, Charge II. 

Accused was· attached to the Rif'ie Company, Speoia.l Ba.ttalion, .Armored 
Demonstration Regiment, Fort Knox, Kentuoky. Second Lieutenant Sidney P. 
Ja.okson, Adjutant ot that batta.lion, prepared the battalion duty- rosters, 
and assigned aooused a.a batta.lion duty officer for 2 February 1944. Thia 
assignment was one· of' several 'ma.de on a memorand't.nn to all company command.era 
dated 29 January 1944 (Ex. 1). It required the duty officer- to familiarize · 
himself' with certain dutiea outlined i~ a previous administrative memore.ndum 
(Elc. 2), and, particularly, to ma.1:e the battalion reveille report to the 
regimental officer of' the day, who would be stationed at a designa.ted street 
intersection in the regimenta.l area (R. 6-8). The accused had read and wa.a 

·ram111ar with the cont~nts of Exhibits l -and 2 (R. 8). 

Sometime be~een the·posting of the mentioned memorandum on 29 January 
and 2 February, ~ocused came to Lie~tenant Jackson and asked permission to 
exchange his date a.a duty- officer w1th •ueutenant O'Brien•, who had been 
assigned to- this task -on 4 February. Accused told Lieutenant Jackson that 
this was agreea.ble to- Lieutenant O'Brien, so Jackson granted the permission 
(R. 6-8 ). Major George A. Clea.Tar, oommanding officer of the Speoial 
Ba.ttalion of the Armored Demonstration Regiment, testified that while he 
did not personally authorize th~s change in the dates between duty officers,. 
the adjutant had the authority to do so (R. i6). ·_ . 

First· Lieutenant Joseph W. Schaedler, Cavalry, Demonstration Regiment, 
Fort Knox, Kentuclcy, was regimental officer of the day on 4-5 February 
1944•. About 2000. or 2100 on 4 February accused asked permisaion to be · 
absent from the place at -which reveille reports were to be rendered the 
following morning at 0630, and to ·render the report b~ telephone. Lieu
tenant Schaedler told accused that he had no authority to 'grant such per-· 
misaion, and that as duty officer of' the Speo:1.a.l Battalion accused would 
have to be present to, give the report to witness. On.cross-examination 
witness denied telling accused' that "as ra.r a.a I am conoerned it doesn't 
l!lake any differenoe" (whether you a.re absent) (R. 10 .12, 13,15). 

Aoqused failed to appear at the designated place to receive the reveille 
reports of the companies in his batta.lion. · First Sergeant Joseph.Letourneau 
of the Rifle Company, First Sergea.ri.t Paul G. Little of the Batta.lion E'ead
qua.rters Company, am Corporal James F. Smith ot the 781st Tank Destroyer 
Company. all of which companies belonged to the Special Batta.lion, took 
the reveille reports of their companies, repaired to the proper pla.oe a.t 

http:memorand't.nn


(399) 

the appointed tima,'fotmd,no 'officer there to receive their reports, a.nd 
after waiting for periods of from 5 to 15 minutes, returned to their own 
organizations (R. 18-20, 20-22,23,24). Defense counsel admitted that 
aocused was not present (R. 21). 

Lieutenant Schaedler took the r'eveille reports of the component 
battalions of the Demonstration Regiment at the designated location there
.for on the morning.of 5 February. Hi, received reports from the.Armored 
Batta.lion and the Provisiona.l Battalion., but none from the Specia.l .Batta.-.. 
lion, althougq he remained. at his post for 15 minutes (R. 11-13,15,16). 
Returning therefrom he instructed the regimental sergeant of the guard to 
pay particular attention to any telephone calls a.nd to report to witness 
by telephone if any report from.the Special Batta.lion ca.me in (R. 11,14,15). 

The reveille report for the Regiment was required to be in the hands 
of the regimental adjutant by 0800 (R. 16). Lieutenant Schaedler stated 
that a.t about 0745 he telephoned tho Special Batta.lion headquarters and 
asked for the battalion's reveille report. "Sergeant Tobius 11 took this 
ca.11 and apparently inquired of the companies of the battalion and reported 
back to Lieutenant Schaedler., who took the sergeant's report and submitted 
it to the regimental adjutant (R~ 14.,16). · 

It appears, however., that an earlier reveille report had been secured 
a.nd submitted.for the Special Batta.lion., Corporal Robert J. Mangan of 
the Rifle Company (accused's organization at that tima) testified that he 
was on duty ·in the company orderly room as charge of que.rters about 0615 
on 5 February; when accused telephoned him to ask whether it wa.s the . 
practice for the companies to telephone in their morning reports, and 
whether they had yet done so. Witness informed him tha~ this had not 
yet been done, and accused asked Mangan if he "would••• make the 
reports". - :r.hngan said that he woulm, o bte.ined. the reports of two of the. 
battalion's five .companies by personal inquiry and three by telephone, 
a.nd made the report a.bout 0630 to "the Corporal of the Guard" {R. 36,37). 
Corporal Anthony N. Kokoletsos, Headquarters Company, 17th Armored Group, 
testified that he wa.s corporal of the first guard relief of the regimental 
guard on the morning of 6 February, and that he.was on duty at the guard
house telephone from 0500 to 0700., He received one telephoru, oa.11., about 
0615 or 0630, from a. caller who did not identify himself, that the Special 
Battalion·was present or e.ocounted for. 1'/itness did not recognize the 
~aller~s· voice, but it seems clear from the time fixed by Mangan' and. 
Kokoletsos for the ma.king and receipt, respectively, of their oa.11s that 
Kokoletsos received Ma.ngan's call. First Sergeant Charles.G. Matthews, 
Casual Detachment, the regimental sergeant of the guard, Corporal Pa.trick 
Wiley, Rifle Company, corporal 'of the second relief and Sergeant H. E. 
Brown, S~cond Ca..sU&l Group, acting corporal of the third relief, all tes
tified that they did not receive any telephone calls from any person repre
senting himself to be the duty office:r: of the Special Battalion, ma.king a 
reveille report~, ~okoletsos did not notify anyone-of the call which he had 
received until the sergeant of the guard asked him during the afternoon 
whether he had received a report (R. 31-32, 33-34, 35, 36). 
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Lieuten&nt Soha.edler talked to Ma.jor Cleaver a.bout 0830; and reported 
that a.oouaed ha.d- not rendered his reveille report. Ma.jor Clea.~r oalled 
the Rifle Company to apeak to accused, but was unable to do ao beoa.uae 
aoo~ed wu absent on duty with &. •troop requirement• (R. 14,29). 

E: . Speoitioation, Charge I. 

:Major Clea.ver· left word .tor a.ocused to report-to him a.a soon .a.a a.o• , . 
. oused callll9 in•. Accused a.rrived;:~t;)Jajor Cleaver's ,office _a.bout 1500 on. . 
:6 February. Al.so present were:Lieutenant Jackson a.Dd Sergeant Tobius. · 
»a.jor Clea.ver asked accused if he ha~ rendered his report as duty offioer. 

- · tha.t morning at re,:eille. ~oused replied tha.t he had ta.ken the report, 
··telephoned+~~ sergeant of·the guard, and ha.d given it to him (R. 27-30)•. 
· Accused did. not 8.dmit that he had.not stood reveille (R. 28).

. :: . . 

Evidenoe for'defense. 
. .. 

a. Speoidoa.tion, Charge II. 

. Aoous ed I a rights as a. wi tneis_ were explained to him, and he_ eleoted. · 
. to be sworn and to-testify .in his own. behalf (R. 39 ). He sta.ted tha.t he . 
ha.d assumed the'duties Qt ba.ttalion duty offioer on 4 February, and while 

.. ; in cha.rge • of a. deta.il of· prisoners. Jiad ·. gone in to see Lieutenant. Schaedler,' 
the regimental officer.ot·the da.y. Accused ha.d a. "troop r~quirement• the 
following morning, and therefore a.sked Lieutenant Sohaedler if the l&tter -
had any objection to· hia rendering the reveille report by te,lepho:m (R. 39, 
42,43). Aoo:u.aed stated th$.t Lieutenant Schaedler aa.id, "Well~ it is all . -
right with me•, and tha.t a.fter some further diaouaaion between them· oon-

. oerning the procedure to be; followe_d J.f Lieutem.nt Soha.edler or t~e 
· sergea.nt.,of the-guard were ~ot. a.t the gua.rdhouse -t;o reoeive it, it·wa.s · 

w:ide~to~d that the report oould be ma.de to "whoever is the~e ffeJ get . 
the report•. Aooused ola.im.ed that Lieutenant Soha.edler ha.d a.pproved · 

·this method (R. · 39). · He then finished his prison deta.ila a.bout 2130, · 
went to the reguenta.l area.,· and returned to his qua.rters,. where he re
mained until the ·next mornb.g. _He did not report at the desi~ted ' 
place aa battalion duty officer the next-morning, but got up a.round.· 

· · 0600 or .0615, oalled Corpor._J.' Mangan, the Charge of. ~uarters ,, e.lld asked 
him to _oa.11 the companies 0£ t~ ba.tta.lion and "to turn in the, report to 
the Gua.rd House, as wa.s pl_a.nned the night before" (R. 39,40,44). Accused 
did not make the calls himself beoauie there was .no telephone direotory 
available 11,t his qµa.rters~ beoa.use he did not know the nwnbers ~f the 

.. oompa.nies, and, of oo,urse, did not know then whether a.11 companies were 
present and aooounted for.~ He ga.ve a.a further reasons for his a.otiona 

. the fact tha. t he had' to meet his troop requirement 11somewhere a.round 
·'l'.&40'or 7a6011 

, tha.t the walk from his qus.rtera to the place of duty 
and. return would have taken him twenty or twenty-five minutes, WMrea.s \lY 
telephoning he could obta.in the report "with the sna.p of your finger•, 
and because "the Regimental.. . O.D. • •. •- ga.ve me 

. 
permission the night before" . 

. - 4 -

http:ola.im.ed
http:Lieutem.nt


(401) 

to carry out those plans and_ I didn't want to disrupt them • • • I 
didn't think it would be wrong for me to do th.a.t" (R. 41-45). 

b. Specification, Charge I. 

Accused returned from his "troop requirement" and found a note in 
his box to see Major Cleaver. He stated that _•r figured that /Ji/ was 
a.bout being Duty Officer:, ao immediately I questioned i;he Charge of 
Quarters to make sure just what his statement would be•. He report,ed 
to Ma.jor Cleaver between 1000 a..ud 1100, not a.t 1500. Uljor Clea.Vfu• 
asked him what time his troop requirement had been. Accused replied that 
it ha~ been a.t 0630; asked whether he had stood reveille, acc~ed aa.id, 
"N~, sir", testifying that - ' 

"• • • Then I added by sayihg the reveille report ns tunied 
in to the Guard IbuseJ then he asked, 'To -whom!' I replied 
by saying, '_To .,the. Sergeant of the ---• then I· oo·rreoted 
myself and said, 'To the Corporal of the .Guard'. l didn't -
state I ma.de the report to the Gua.rd &use.• (R.· 40) 

Accused further sta.ted that Ya.jor Cleaver did not give him a.ny opportunity 
to expla.in that the regimental officer of the da.y had given him permission 
to -report by telephom (R. 41,42). 

Evidence in rebuttal. 

a.. Specification, Charge II. 

Lieutenant Schaedler, recalled as a witness for the court, ·stated 
that on the evening of 4 February, when a.ocused first asked for permission 
to absent himself from reveille- and to report by telephone, 

"• • • he was trying to • • • put the words in my mouth. He tried 
to f'ram, me into saying it was all right, but I just would ri.ot 
do it•••. •••finally I told him definitely that that we.a 
a Batta.lion proposition and I had nothing to do with it, that it 
was up to me to take the reveille reports and that was all ther~ 
was to it" (R. 49). · · 

Yfi'tness "assumed "rrom his faccUJJed'iJ conversation a.nd manner that he 
h.,ad no intention of being there the next morning" (R. 50). · -

b. Specification, Charge~. 

Major Cleaver wa.a recalled as a. witness for the court.· Major Cleaver 
testified that he recalled that he had asked accused why he had failed to 
render the reveille report, and i.hat accused had stated that he had rendered 

· a report to the s_ergeant of the gua.rdJ that_ a.ocused did not offer and wit
ness did not request any further explanation. He did not question aocused 
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further (R. 46-48). 

Lieutenant Schaedler testified tha.t Sergeant Tobius had called him 
and given him the reveille rep.ort for the. Special Ba.ttalion sometime be
tween 0745 and 0900 (R. 48). 

4. The evidence shows that accuaed was detailed as duty officer 
of the Special Battalion of the Armored Demonstration Regiment, Fort 
Knox, Kentucky, for 4-5 February 1944. On the evening of 4 .February, 
while engaged in some of the duties of that office, he requested per
mission of the regimental officer of the day to be absent from the 
regularly designated spot at whi_eh he was expected as battalion duty 
officer to receive the reveille reports of the companies oomposing. 
the Special Battalion, and permission to make the report through the 
regimental sergeant of the gua.rd over the telephone •. This permission 
ws.a refused by the offioer of the day as being beyond his authority. 

~Ole evidence further shows ·that accused wa.s not present to receive 
the reports of the companies in his battalion, and that he was not present 
in order to render his battalion's report to the regi.Jllental offioer of 
the day. He did, however, ·telephone to a corporal who was on duty as 
oha.rge of quarters at aocuaed's own compmy, and asked him to obtain tbs 
reports of the other component companies of the battalion and to make the 
report to the guardhouse~ This, the oharge of quarters did, making the 
report to a corporal of the guard on duty at the guardhouse, who, in 
turn·,. failed to notify the regimental officer of the day or the sergeant 
pf the_guard until that afternoon. 

The regimental officer of the day had meanwhile procured a report 
of the Special Battalion through the li!a.dquarters Company of the battalion. 
When ca.lled into the office of the oomma.nding officer of the battalion 
to explain why he had not been present and had not rendered the reveille 
report, accused stated that he had rendered the report to the sergeant · 
of the guard over the telephone. He did not state that he had not been 
present for reveille, to receive the reports, or that his report wa.a 
made _by his charge of quarters. 

Accused claimed that he had obtained permission to be absent from 
the.appointed place, and to make the,report by telephone, that he had 
admitted to his commanding officer that he we.a not present, and that he 
had immediately corrected his statement concerning the person to whom 
he telephoned the report. · 

·5. The findings of the court a.re, in the opinion of the Board of 
Review, clearly.substantiated upon both Charges a.nd their Specifications 
by the evidence in the record. There is _n~ doubt that accused aslmld_per
mission of the regimenta.l officer of the day to be a.bsent from the place, 
wh~re he was supposed to reoeive and render the reveille reports, and to 
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make his report by telephone. Accused cla.illled that he obtained such 
permission. but it sufficiently appears from the evidence tha.t he did 
not• His own testimony that upon his return from the troop require-
ment to find a. note in his box ordering him to see ~jor Cleaver he 
•questioned the Charge of Quarters _to make sure just what his statement 
would be" clearly iDdica.tes that he wa.s at· that time laying the founda
tions of .a. story with which to exculpate himself. This, together with 
Lieutenant Schaedler •s testimony, points to a ca.lculated scheme on the 
part of accused to be a.bsent from his duties in spite of_ the regulations, 
and to be prepared to explain his actions by a. cl"aim of misunderstanding 
between himself s.nd. the officer of the day. 

-His statement to Major Cleaver was fa.lee.· in what it said. and still 
more in wha.t it did not say. Obviously he was trying to conceal from Jlajor 
Cleaver the fact that he had delegated to the charge of quarters the per
formance of a duty which he as.;duty officer wa.s required to perform. In 
all the circumstances. there is no reasonable doubt of accused's guilt of 
making a false officia.l statelllf)nt as a.lleged within the meaning of Articleof War 95. . 

Minor errors occurred in the testimony of Lieutenant Schaedler when 
he was recalled as a w;i.tness tor the court. J'fithout objection by defense 
counsel, witness was permitted to testify concerning efforts on accused's 
pa.rt; that accused ''was trying to • • • put the words in my mouth. He 
tried to frame Illll into saying it wa.s all right" (R. 49) and to give his 
opinion tlia.t from accused I s "conversation and manner that he §.cous.eg 
had no intention of' being th.ctn the· next morning" (R. 50). 

This tes€imony~~s clearly incompetent. The witness could testify 
to what accused actually said or did. from·which testilll.ony the court 
could draw such.inferences as to it seemed proper, but the conclusions of 
the witness were not under the ciro~tanoea the proper subject.of tes
timony. However, in view of the convincing competent evidence of guilt, 
the error can not be considered prejudicial or as affecting any substan
tial right of accused within the meaning of Artiole of War 37. 

6. War Department records show that aocused is 24 yea.rs of age {l.rid 
single. He was graduated from high school and a.tteDded junior college• 
for 1-1/2 yea.rs, but did not graduate. He sernd a.s a. private in the 
lllinois National Guard from 1935 to 1936 and from 1937 to 1938. He wa.s 
oOllllllissioned a second lieutenant, Infantry, lirm:y of the United States, 
on 8 November 1941, and entered upon active duty on 27 March 1942. He 
satisfactorily completed the Rifle a.nd Heavy Wea.pons Company Officers' 
Course a.t The Infantry School, Fort Benning, Georgia, on.26 June 1942. 
He atteDded the Army Air Forces Preflight School, San Antonio Aviation 
Ca.det Center, San Antonio, Texas, and the Army Air Forces Flying Training 
Detachment, Sik:e stein, 11.issouri, from 21 March 1943 until 23 June 1943, 

(. 
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; 
when he wu relieTitd tor •re.ilure to ~e satisf'aotory progress in flying 
·trainin~•, s.nd. wa.s reusigned. to the Infantry. · 

7. Tba_oourt wa.a legally oonstitp.ted ani had jurisdiotion of the 
person·&.Ild th, offenses. No errors injuriously 11.ff'eoting·the substantial 
rights of the aocuae.d were ooJIIIlitted during tae tria.l. In the opinion ot · 
.the Board of Review the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to n.rra.nt confirmation thereof. 
Dismissal i~ e.uthorited upon oonviotion ~f violation of' Article of Wa.r 96 
and mandatory upo:q oon'rl.otion of _'Violation 9£ Artie.le ot ..War 95. · 

A.dvooate. ' 
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1st Ind. 

VTar D6lpartment, J.A.G.O., - To the Seoretary of War. 
2 6 APR 1944 

1. Herewith tre.nsmitted for the aotion of the President a.re the 
r~oord of trial a.nd the opinion of the ·i3oard of Review in the case of 
Second Lieutenant Clifford E. Moen (0-430669), Infantry. 

' 
2~ I concur in the opinion of the Board ~f Review that the record 

of trial is legally suffioient to support the findings and the sen- . . 
tenoe and to warrant oonfirma.tion thereof. In his review, the Sta.ff 
Judge Advooate states that a.ocused has been an unsatisfaotory officer, 
ha.a shown a laok of sense of responsibility, and has more than once 
been reprimanded for improper and negligent performance of military 
duties. ·1n view of the foregoing faots, and beoa.use of the deliberate 
nature in whioh the present offenses were oommitted, .I reooill!lend that 
the sentenoe be oonfirmed and oarried into execution. 

3. Incl,osed a.re a. draft of a letter for your signature transmitting 
the record to the President for his action and a. form of Executive aetion 
designed.to carry into effeot,ths recommendation hereina.bove ma.de, should 
suoh action meet with approval. · · 

~ .~o-----o~... 
Jey-ron C. Cr8.lller, 

Major General, 
3 Inols. The Judge Ad_vocate General. 

lnol.1-Record of trial. 
Incl. z..;Draft of 1tr. for 

sig. -Seo. of War • 
. Inol.3-Form of Ex. action. 

(Sentence confirmed. G.C.M.O. 305, 17 Jun 1944) 
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