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WAR DEPARTMENT 
Anny Service Forces 

In the Office of The Judge Advocate General 
Washington, n.c. · 

SFJGN 
CM 252ll5 

29 MAA 1U4 
) ARMY AIB FORCES VJF.STERN 

UN IT E.D ST AT~ S ) FLYING TRAINING COMMAND 
) 

v. ) 
) 

Trial by G.C.M • ., convened at 
Gardner Field., California, 

Second Lieutenant CHARIES F. ) 4 March 1944. Dismissa1 and 
BUCK (0-579836), 63rd Base ) total forfeitures. 
Headquarters and Air Base ) 
Squadron. ) 

~~~---------
OPINIOii of the BOARD OF REYIEW 

LIPSCOMB, GAMBRELL and GOLDEN, Judge Advocates 

1. The Board of Review has examined the record of trial in the. 
case of the officer narood above and submits this, its opinion, to The 
Judge Actvocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHA.Rm.: I: Violation of the _6lst Article of War. 

Specification 1: In that Second Lieutenant Charles F. 
Buck, 63rd Base Headquarters and Air Base Squadron, 
Gardner Field, California., while stationed at Head
quarters, Army Air Forces Western Flying Training 
Command, Santa Ana, California, did, -without pro
per leave, absent himself from his..organization 
at Santa Ana., California from on or- about 2 
F~bruary 1944 to on or about 6 F~bruary 1944. 
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Speci,ficati.on 2: In that Second Lieutenant Charles.F. 
Buck, 63rd Base Headquarters and Air Base Squadron, 
Gardner :F'ield, California, did., without proper · 
leave, hbsent .himself from his organization at 
Gardner Field; California from on or about 8 Febru
ary 1944 to on or about 14 February 1944. 

CHARGE II: Violation of the 96th Article of War • .. . 

• 
Specification: In that Second Lieutenant Charles F. 

Buck,· 63rd Base Headquarters and Air Base Squadron, 
Gardner Field, California, having received a law
ful order from Brinley M. Hall, Captain, Air Corps, 
Assistant, A-l, Duty Assignment Officer, A:rrrry Air 
Forces Western Flying· Training Command, Santa Ana, · 
.::a1.ifornia, to report to the Comnanding Officer, 
Gardner Field, California b'y the most direct 
route immediately and without delay, the said 
Brinley M. ·Hall, Captain., Air Corps, being in 
the execution of his office., did, while enroute 
from said A.rrrr:r Air Forces Western Flying Train-
ing Command, Santa Ana, California to said Gard
ner Field, CaJ.ifornia, on or about 8 February . 
1944, fail to obey the same. 

He pleaded not guilty to and was found guilty of all Charges and Specifi
cations. He was sentenced. to be dismissed the service and to fo r!ei t 
all pay and allowances due or to become due. · The reviewing authority 
approved the sentence and 'forwarded., the record of trial for action under 
Article of War 48.. · 

J. The evidence for tb3 prosecution shows that the accused was· 
absent vd thout leave from his assigned organization at Santa Ana, Cali
fornia, from 0001 o'clock on 2 February 1944 until 0950 o'clock on 6 
February 1944 when he reported for duty and assignment to Captain 
Brinley'. M. Hall, Assistant .A.-1, Headquarter~, Arnw Air Forces Western 
Flying Training Command,.Santa Ana, California, to receive ·orders 
assigning him, the accused, to his station in the comand. Captain 
Hall delivered orders to him whereby he was assigned to Gardner Field., 
Taft, California, ·and gave him a direct order to report there, after 
signing out not later th~ 1700 o'clock. on 7 February 1944,. by 1700 · 
o I clock on 8 February 19.44, 1d.thin which tim the ac'bused could easily 
have reached his new station. The accused was advised that a viola
tion of the direct order would subject him to punishment -µierefor and 
acknowledge.d receipt of the order and that Captain Hall was his superior 
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officer. Thereafter the accused did not report to Gardner Field as 
ordered and was not present there until 14 February 1944 although 
neither the commanding officer nor the adjutant at Gardner Field 
had given him either leave or permission to be absent at any time. 
Appropriate extract copies of the organizations' morning reports . 
showing such absences without leave were admitted into evidence· with
out objection (R. 6-7, 7..J:J, 9-9~, 9~-10, 16-17; Exs. 1-5). 

. . 

4. The evidence for the defense shows that between 20 July 1943 
and 18 February 1944 the accused had been in three dif'ferent hospitals 
for various periods of time for psychiatric observation which, according 
to the trial judge advocate, had not .been called to the attention of the 

.appointing authority (R. 12-14, 14-15). 

The accused, after.explanation of his ri~hts as a 'Witness, 
elected to make an unsworn statement as fo;l.lows: 

"I have elected to make an unsworn statement 
not because I have any desire not to be cross
examined but I have absolutely no reasonable 
excuse. I admit that the days stated I was 
absent without leave. 'fhe only reason I would 
like to make this statement is that the time I 
was absent 'Without leave I never vdl.fully thought 
it out and figured 1to hell with it' without · 
giving it any consideration•. I can't say why 

,.,, I was absent without leave or why I went absent 
m.thout leave and I can say I have no excuse for 
it. I guess it goes without saying that I am 
sorry that I did. I realize that it was a mis
take, and I cbn't think I'll ever do it again. 
That's all I have to say, sir.tr (R. 15-16). 

5. Specifications 1 and 2, Charge I, allege two separate ·periods 
of absence without leave by the accused from his assigned o:rganizati.on, 
the first from 2 February 1944 to 6 Febrt!ary 1944 and. the second from 
8 February 1944 to 14Februa!:71944. The elements of the offense of 
absence 'Without leave and thl proof reqiired for conviction thereof, 
according to applicable aut_hori ty, are as follows: 

"***(a) That the accused absented himself from 
his command,***, station, or camp for a certain 
period, as alleged; and (b) that such absence was _ 
w.i..thcrut authority from anyone competent to give him 
leave" (M.C.M., 1928, par. 132). 

-3-
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The evidence for the prosecution consisting of the organization's 
morning reports and the testimony of appropriate w.itnesses con"'.' . 
elusively shows the accused's guilt of the offenses as alleged. 
The unsworn statement of the accused, furthermore, contains an out-. 
right admission of his guilt which-was also properly before the 
court as evidence (M.c.u., 1928, par~ 76). A.ll·of the evidence, 
therefore, shows.beyond a reasonable doubt that the accused com
mi.tteo. the offenses as alleged an:l. amply supports the -findings of 
guilty of Charge I and the· two Specifications thereunder. 

. . . 
6.· The Specification, Charge II, alleges that the accused, 

·having· received a lawful ord~r from a named superior officer, 'Who 
· was in the execution o~ his office, to report to the commanding· offi

cer of a designated station 11 by the most direct route immediately and 
'Without delayt' on or about 8 February 1944 failed to obey such order. 
The offense is .alleged as a violation of Article of War 96 of which 
it is clearly violative as being prejudicial of good order· and mili
tary discipline (M.C.M., 1928, par. 152~). The failure to obey is 
not alleged as a willful disobedience within the condemnation of 
Article of War 64 (M.C.M., 1928, par. 134h)• In essence the offense 

, is that of failure to report contrary to express orders so to do 
'\'lhich was occasioned by the accused going absent without leave as 
charged in Specification 2, Charge ·I. Two distinct and separate 
offenses were thereby proper~y alleged (CM 221591 (1942) JAG Bull., 
Augu&t 1942 Sec. 492,). 

The evidence for the prosecution conclu.sively shows that 
the accused was given a direct order by his acknowledged superior 
.officer to proceed directly to his assigned station which the ac- . 
cused failed, for undisclosed reasons, to obey by going absent with
out leave for about six days while enroute. Inherent in the accused's 
unsworn statement is, likewise, an admission of his guilt of the of-
fense. The evidence adduced by the defense showing fonner hospitaliza
tion for psychiatric observation is without evidentiary value either 
in defense or mitigation because no showing was made of exculpatory 
or extenuating findings as a resa.lt of such observation. Consequently., 
the evidence establishes beyond.a reasonable doubt the acc~sed's guilt 
as alleged and fully supports t~e findings of guilty of Charge II and 
its Specification. :. ... 

· ?. The accused is about 28 years old. The War Department records. 
'. show_ th.'.l.t he has had enlisted service from September, 1941, until 29 
!Jay _1943 when he was.commissione<;l a second lieutenant upon completion of 

· Officers' Candidate School and that. he has had active duty as a.n offi- -
cer since the la:tter date. · 
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8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. For the reasons stated the Board of Review is of the opinion 
that the record of trial is· legally sufficient to support the findings · · 
of guilty of all Charges and Specifications and the sentence, and to 
warrant confirmation thereof. Dismissal is authorized upon conviction 
of a violation of either Article of 11ar 61 or Article of War 96. · 

~.f~geAdvocate.' 

Ulaf.·aw J. kw~-::--, Judge Advocate. 

~~~ Judge Advocate, 

·• . 
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SPJGN 
C11! 252115 

1st Ind. 

i'lar Department, J.A.G.O., - To the Secretary of War.
12 A_PR 1944 

1. Herewith transmitted for the action of the President are 
the re cord of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Charles F. Buck (0-5'79836), 63rd Base 
Headquarters and Air Base Squadron. · 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally· sufficient to support the :findings and 
sentence and to warrant confirmation thereof. I reconmend that the 
sentence be confirmed but that the forfeitures be remitted and that 
the sentence·as thus modified be ordered executed. 

3. Inclosed are a draft of a letter for your signature, trans
'mitting the record to the President for pis action, and a for.n: of 
Executive ·action designed to_ caITY into effect _the foregoing recom
mendation, should such action meet with approval. 

c:.... G....._Q___p __ 

Myron C. Cramer, 
Major General, 

The Judge Advocate General • 

. 3 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft~ of ltr. for 

sig. Sec. of f{ar. 
Incl 3 - Form of Executive 

action. 

(Sentence confirmed but forfeitures remitted. G.C.M.O. 312., 
17_ Jun 1944) 



· WAR DEPARTMENT 
~ Senice Forces 

In the Office ot The Judge Advocate General 
(7)Washington, n•. c. · 

SPJGQ 
CM 252133 30 MAR 1944. 

UNITED STATES ) THIRD .µR FORCE 
.. ~ . 

v. .· Trial b7 o.c.u., convened at 
Drew Field, Tampa, Florida, 

Second Lieutenant RA.I.PH ~ 2 March 1944. Dismissal. 
A. SPAINHOUR (0-1640030), · ) 
·Headquarters and Platting ) 
Company, 576th Signal .Air ) 
Warning Battalion. ) 

OPINION or the BOARD OF BEVIE't'f 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates 

l. The record· or trial ill the case or· the officer named above 
has been exanµ.ned by the Board ot Reyiew and the Board submits this, 
its opinion, to The Judge Advocate General. - · 

2. The accused was tried upon the following Charge and Speci-
fication: · · · 

CHARGE:. Violation of the 61st Article of War. 
. . 

Speeification: In that 2nd Lieutenant Ralph A. Spainb4ur1 
Headquarters and Plotting Company, 576th Signal Air~ra.tt 
Warning Battalion, Drew Field, T8-!!Pa, Florida,: did, 
without proper leave, absent himself froa his organ!- • 
zation at Drew Field, Florida from 2 February 1944 to 
about 7 February ~944. 

He pleaded not guilty to and was found 'guilt7 ot the Speeiticat1oa·Qd. · . 
.the Charge. Erl.dence or one previous con~ction was introduced at the 
trial. On 15 October 1943 accused was sentenced to restriction to the 
liaits ot Drew Field, Florida, !or three months and forfeiture ot · , , · 
$50.00 .of pq tor three months upon conrlction or failure to repair 
·to the proper~ appoiated place . or duty on 31 August., 1, 6., 7 and 8 
September 1943 andot absence without. leave f'raa 9 to 18 September 1943. 
In the instant case he was •antenced·to be diSllissed the service. TA9 
reviewing authorit7 apprond the sentence and tonrarded,the ncordot. 
trial for ·actioa under Article of War 48.. . ;_ .. 

3. The oru..,.erldence htrodueed by the prosecution to. pr~e the·: 
alleged ottense was a certitied extract. cop7 ot the •onrlng refport.,. · 
ot Headquarters "and Plotting c·oiupaey, 578th Signal ilrcratt WarniJla · 
Battalion., submitted at Drew ·Field; Florida. . _ . . . 
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An entry in the morning report submitted on 2 February 1944 shows 
that the accu~ed abeented himself without leave at 0730 on that date •. 
On the morning report submitted 7 February 1944 the accused is shown 
to have returned to military control and was, a~ CJ745, on said date, 

· placed under arrest in quarters (R. 3; Pros. Ex. A). 

4. The accused, having been informed. of .his rights, elected to 
remain silent and offered no evidence o! ar,y k_ind. 

5. Unquestionably the extract copy of the morning report was 
competent prima facie evidence to prove the charge as alleged (par. 117, 
Mell 1928). . 

By pleading, the accused admitted his own identity with the person 
described in the Specification as the offender, (Winthrop, Military 
Laws and Precedents, 1920 Reprint, page ·276) and the name •Spainhour 
••• 2d Lt., upon the mol'Jling report, though insufficient to properly 
describe and identify the accused except for the addition of his Army 
serial number •0-1640030•, is competent proof of his connection with the 
military service in the grade and with the organization specii'ied. 

'While it is always helpful to the reviewing and confirming authority
to be advised of the facts and circumstances surrounding the commission 
of ·an offense charged and it is, therefore, the better practice to ad.duce 
such evidence so that it mA1 appear in the record of trial, .failure to do 
so constitutes no violation of arr:, substantial right of the accused. 
The accused did not avail himself of the privilege of offering arr:, 
matter in mitigation or extenuation and failure of the prosecution to 
show matters in aggravation, ii' there were any, is clearly beneficial 
and not injurious to the.accused. 

It, therefore, appears without contradiction that the accused did 
absent.himself without leave from his organization at Drew Field, 

·Florida, from 2 Februa.?7 1944 to about 7 February- 1944, as alleged and 
the evidence thereof, scant though it m.a7 be, is legall.7 sufficient 
to suppo~t the findings and sentence. 

6. Records of the vrar·Department disclose that the accused was 
born ·in Winston-Salem, North Carolina and is now 24! years. o! age. 
He was graduated from Reynolds High School in 1936. He was·inducted 
into federal service on 15 March 1941 and after completing the prescribed 
course in the Eastern Signal Corps School, Fort Monmouth, Ne,r. Jersey, 
he was commissioned a second lieutenant, Signal Corps, A:rrrr3' ot the United 
States, on JO November 1942 "and .was assigned to Air Warning Units~ 
Training Center Third Fighter Command, Drn Field, Florida. On· 6 
·January 1944 he was recommended for reclassification and he·the~upon 
tendered his resignation with. the request that, 1! accepted, he be 
permitted to enlist in the Artrr:, of the United States. The acceptance 
of the resignation was recommended by the Commanding Officer, 4th 
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Training Regiment, Air Warning Units Training Center and by all higher 
commands to, and inclu~g, the Commanding General o! the Arrrr, Service 
Forces. The .following is contained in the initial. indorsement: •This 
officer has displayed a tendency to be unduly i.ntluenced by others 
and has sh01m immaturity in judg~ment _(sic) to an extent which makes 
his continuance in the }Xrrr:r ot the United States as a comnissioned 
of'ficer undesirable•. Upon request of the Commanding General of the 
Third Air Force, Tampa, Florida, _dated 11 February 19"4 further action 

:on the voluntar,r resignation was ordered withheld at the direction o! 
tne Secretary of War because of pending general court-martial charges. 

7. The court was legally constituted: No· errors injuriously 
· affecting the substantial. rights of accused were comnitted during 

the trial. ; In the opinion ot the Board of Review the record of trial. 
is legally sufficient to support the findings and the sentence and to 
-warrant, confirmation of the sentence. Dismissal. is authorized upon 
conviction of a violation of Article of War 61. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 

I 

- J -
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• 
·. 1st Ind • .. 

war Department.,. J.A.G.o • ., l.l APR 1944 - To th~ Secretary o! War. 

l. Herewith transmitted for the action ot the President ·are the · 
record o! trial and the opinion o! the Board o! Review in the case o! 
Second Lieutenant Ralph A.. Spainhour ( Q...1640030), Headquarters and · · 

· Plotting Compaey-1 576th Signal Air Warning Battalion. 
~ . ; . 

2. I concur ia the opinion ot the Board or Review that the ·record 
o! trial is legally su!!icient to support the findings and the sentence 
and to warrant confirmation o! the sentence. I recommend that the· 
sentence 'be confirmed and carried into execution. 

J. Inclosed are'a draft of a letter £or your sienatura, trans
mitting the record to the President tor. his action., and a form of 
Executive· action designed to carry into effect the r&commendation 
here_inabove made., should such action meet with approval. 

. ' 

... ,. .......... 

Myron c. Cramer., 
Major General., 

The Judge Advocate General. 
·3 Incls. 

Incl. l - Record of trial. 
Incl. 2 ~. D!'t. ltr. for sig. S/w. 
Incl. ·3 - Form o! action. 

· (Sentence confirmed. G.C.M.O. 280, 10 Jun 1944) 



----------------

WAR DEPAR'llra.~T : '(ll) 
~ Service Forces 

In th& Office of Th• Judge Advocate General 
'Washington., D. c. . 

SPJGV 
CM 252224 19 MAY 1944.. 

UNITED,STATES 91ST INFANTRY DIVISION,: 

T. .Trial by G.C.M• ., conTened at 
camp Adair., Oregon., 11 ?Larch · 

Second Lieutenant WARNER L. 1944. Di!lmis~al and total 
ANDERSON (O-llS.3656)., Field :t~r!eitures. 
Artillery. 

..----------------
• 

OPDJION or the BOARD -OF .ro::;vlEW 
TAPPI., KIDNER~ HAR'7100D., Judge Advocates. 

l. !he Board o:t Rniew has exam:ined the record o:t trial in the 
ease or the officer named aaon and submits this., its opinion., to The 
Jud.gs Advocate General. · .- ' 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 96th Article of ~r. 

Specification 1: In that Second Lieutenant Warner L • .lnderson., ., 
· :J:eadquarters Battery., 346th Field Artillery Battalion., having . 

received a lawful order frOlll :Jajor General William a. Livesay., 
Cornnanding General of ·the 91st Infantry Division., his superior 
officer., to proceed to Fort Ord., california through Benicia, , · 
california and to determine at Benii::ia Arsenal., Benicia, call-

. fornia the number ,of arms that· the said arsenal. desired to 
repair and to then take the remainder of the load and any 
empty trucks to }~ort Ord., california., and to remain at the· · ·:··' 
camp Ordnance at Fort Ord., california unt:;l he receind in- · · 
struction by telephone to return to Camp Adair., Oregon., did · 
at Benicia i\.rsenal., Benicia, california, on or about·lo 
Februaq.., 19/.4 fail to obey the same. 

Specification 2: In that Second Lieutenant warner L. Anderson., 
, _.;ieadquarters Battery, 346th Field Artillery Battalion.,. did 
at Benicia Arsenal., Benicia., california., on or about 14 
February, 1944., with intent to deceive Lieutenant colonel 
·campbell 'IT. Newman., Headquarters 91st Infantry Division, of
ficially state to the said Lieutenant Colonel C&'llpbell w. 
Newman in a telephone conTersation that he., Second Lieutenant· 
Warner L. Anderson., had received authority from Charles B. 
llcDonald., captain., Ordnance Departi:ient, Army Service Forces., 
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Benicia Arsenal., Benicia, California., for a one-day pass !or 
certain enlisted men then u.~der his., Lieutenant •.\nderson•s., 
·com~~and to go to~ san Francisco, cali.!'ornia, which statement 
was known by the said Second· Lieutenant Warner L. A\nder'son 
to be untrue. 

Specific~tion 3: In that Second Lieutenant ,,'!arner L. Anderson," 
:{eadq'..larters Battery., 346th Field Artillery Battalion·., 
wronGfully used govern.~ent property., namely, an ar~:y truck, 
by driving said truck 'l'li thout authority and !or his personal 
use and benefit fr.om Jenicia, salifornia to San Fr~ncisco., 
California., and from san Francisco, california to Benicia, 
California during and bet':reen the dates. of Fabruar-,y .10, 1944 · 
and February M, 1944. · 

Specification 4: In that Second Lieutenant ·:ta.mer L. Anderson., 
;Ieadq,.;.arte:r:s Battery., 346th Field. Artillery Battalion, did. 
at San }?rancisco., california on or about 10 ::?ebruary., 1944. 
'\'Yrongfully fail to provide adequate security for govern:n'.:!nt 
property., namely., an army truck, by parkin~ said truck on · 
t.1.e streets of San Francisco., california without posting 
guards or attendants therefor. 

CHARGZ II: .Violation of the 61st Article of Wnr. · 

Specification: In that Second Lieutenant 1Ta1"'Iler L. Anderson., 
Headquart-ars Battery, ,3-46t.11 Field .A.rtillery Battalion., 
while enroute fro:ri Ca>np Adair, Ore&on to Fort Ord, cau
fornia, did uithout proper leave absent himself .fro:n his 
duties at Benicia., cali.fornia from about 10 February, 
1944.to about l4 Jebruary 1944. 

' 
Re pleaded not f;Uilty to and was found guilty of all the Charges and 
Specifications. No evidence of previous convictioms was introduced. He 
was sentenced to be dismissed the service, to forfeit all pay and allowances 
due· or to become due and to be confined at hard labor for two years~,· The · 
reviewin~ aut.1-iority disapproved that part of the sentence rol<!tint'; ·tcf·c~n- · 
!inement at hard labor., approved the sentence of dismissal and totar for.;; ·· 
feitures., recom.~ended that the sentence as approv~d be comr.iuted to a · 
forfeiture of C50 per montl.1 for 12 mont.11s, and forwarded the record of 
trial for action under Article of war 48. · 

.3. Tha evidence for the prosecution is substantially as follows: 
' 

Accused· on 9 Febr~ary 1944 was attached to the 346th Field 
Artillery Batta.lion, 91st Infantry Division. On that date, in accordance 
wit.'1. paragraph 4, Special Orders No • .'.37, Headquarters 91st Infantry 
Division, dated 9 February 1944, he was ordered to proceed from Camp 
Adair, Oregon to. Fort Ord., california, through Benicia, california, 
for the purpose of carrJin.?; out certain verbal orders of the COllliitanding 
General. The testimony of llajor Frank Hawkins., Assistant Division Ordnance 
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officer, introduced by deposition, disclosed t.~at said verbal orders directed 
accused to.proceed from ca.np 1d.air, Oregon with a convoy of four trucks 
loaded with g,.nall arms to Benicia Arsenal, Denicia, California; upon ar
riTal at Benicia to detennine fro:w. the 4 rsenal the mm!Jer of ,reapons they 
could handle and unload such weapons; then, to proceed to Fort Ord, 
California, ·:d.th the balance of t.he shipnent of arms as well as any empty 

trucks and to remain· at Fort Ord until accused received orders fra:il. !.!ajor 
Hawkins by telephone (R. 7; Fros. Ex. E). 

In accordance with tl1e ab0ve orders, accused, about 1600, 9 
February 1944, proceeded to Benicia, California, with t.~e four trucklo~ds 
of soall ams and a detail of. enlisted men, arrirlng therq a'!:>out 2000 on 
10 February 1944 (R. 9, 15). Upon accused•s arrival at 3enicia Arsenal, 
the foreman of the machine shop telephoned Gap-to.in Charles .3. L!cDonald, 
Ordnanc•~ officer in charge of t.lie Ordnance !.!aintenance Division, and 
advised hi."!l of the arriTal of the convoy._ Accused, at this time, talked 
nth Captain :.IcDonald over the telephone and Captain !.:IcDonald. directed hiin 
to unl9ad one truck of the 5r.1all arms. Accused told captain McDonald that
he (accused) was to proceed to Fort Ord but that the convoy was ahead ot 
schedi.;le clue to day and night driving and he had promised the men a day 
in .san Francisco. captain ~Donald replied that if accused could supply 
the labor to unload the truck, he would not be held at Benicia Arsenal 
more th..1.n 30 minutes (R. 22, 23). The accused unloaded the one truck 
of small arms arid then inquired of First Lieutenant Paul G. r.!usser, of
ficer in charge of the "Jarehouse Unit at.Benicia Ars~nal, the distance to. 
San ?raneisco and the availability of a staff car. Being informed that 
no staff_ car was avail~ble, accused said he would take the lUlloaded truck 
(fl. 27, 28). Accused.and his detail of seven enlisted men then drove to 
san Francisco. Ari:iving there at about midnight, 10 February, they registered 
at the Whitcomb Hotel and parked the Arrrry truck, without guard, across the · 
street from the hotel. No guard was placed on the truck 1'hich rer.iained · 
at this spot :f'rom about midnight,. 10 FebruarJ "!:-0 o600 hours, 14 J/'ebruary. 
Accused then gave his enlisted detail written passes from "Feb 10-12-44" 
and directed them to meet him at the Whitcomb Hotel at 0600 1:onday, 
14 February, for the return trip to Benicia Arsenal (E. l~, 13, 16, ·17; 
Ex. A). Accused and his detail arriTed at Benicia Arsenal about noon, 
14 February (R. 18). 

• At 1645, 14 February, Lieutenant Colonel Sucher, com."!landing 
officer of the Benicia Arsenal, in the presence of accused, telephoned 
Lieutenant colonel ca:npbell W". Kemnan, General Staff corps, G-4, 91st 
Infantry Division at camp Adair, Oregon (accused's home station), ad
Tisinz that accused had oribinally reported at Benicia Arsenal the 
evening of 10 :r'ebruary, that there was apparently some confusion with 
reference to Lhe shipI'lent of arwS. Accused then spoke over the telephone 
to Colonel Nev11J1an and was asked 'the reason .(o,r. the delay in reporting to 
Fort Ord, whereupon accused stated. tha\ he had received permission from 
captain ~cDonald to take one day of leaTe in San Francisco and that he 
ms expecting additional instructions at Benicia. In the course of the 
conversation, accused was ask2d if he did not realize the value o:f' each 
minute of time in accomplishing his mission. Accused replied that, 
"he didn't know*** hadn•t _biven it any tho~ht11 (R. 21). Colonel 

- 3 -
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Nelmlan then requested Colonel Sucher to.direct accused to proceed to 
Fort Ord with the three rc.r.aining truckloads of small' arms in accordance 
,rith original orders. After his return from Fort Ord to camp Adair 
.ac~used again told Colonel Nemnan he had been granted a leave· at Benicia 
Arsenal by captain McDonald {R. 201 .21). Captain :.CcDonald denied this, 
stated accused h2.d never requested a. leave and that he (captain ::.:cnonald) 
had no authority to grant s_uch a leave (R. 211 2.3) • 

.4. After an explanation of his rights accused made a Slf0rn state
ment substantially as follows: Accused stated that he le.ft CS.--np Adair., 
Oregon with the convoy at 16201 9 Feb~ary 1944, 

"Then we proceeded on to Benicia., California. 1tr·orders read 
to Fort Ord through Benicia. Yle drove that evening stopping 
for a couple of hours rest at ca.r..p YJhite and then we went on 
to Benicia Arsenal arriving there .on Thursday the 10th at about 
1900. I looked .for the forer.ian at the samll arms plant and I 
met l!r. Mc.Allister and asked for captain McDonald. He said 
that he had gone home and that he would get him on the telephone. 
He got him on the teJ,.ephone and I talked with captain McDonald., 
told him my name., Lieutenant Anderson., and that we had brought 
sot1e small arms from camp Adair., Oregon. I also told him that 
our orders 1,-ere to check in at Benicia and to proceed on to Fort 
Ord. · He told me that I should leave one truck load there and then 
he asked for 1:cAllister again. I asked him before this happened 
if it was all right 7dth him if we got a day and a half pass . 
in San Francisco and I'm' nr:, sure I tho~ht I heard him say it 
woul~ be all right. I then set about making arraneements for 
a guard to be put cm ·the three truc:ks that evening, after the 
one trucl: was unloaded. I then reported back on the 14th. 
'\'Tith the. day and a half pass 1 the pass was up Saturday not>n · 
and I didn ~ t think the civilians -,Jere workin& Saturday after
noons and Sundays at Benicia Arsenal. That is 'Why I was gone .. 
three days instead of the day and a half and got back on the 
14th to report to Captain McDonald. He sent me, up to tho 
adjutant and he called Colonel newman and the conversation I 
had with him 1ras just as the colonel said and fina~ I went 
_o~ dJf-,n to Fort Ord." (R. 43). 

Accused on cross-exami.'1ation admitted that he knew his mission was 
of extreme importance and was to be accomplished with "all dispatch"., that 
he was performing "an independent mission for. the Co:mnanding General" of 
the 91st Diyision through the order given by Ytajor Hawkins (R. 44., 45). 
He stated tllat llhile in san Francisco he had tried to get the truck into 
a parking .lot where it would be wa:t,ched and, failing in this, ·11aa parked 
it for t'.?re• days and four evenings without guard or "other means to 
secure i"t". (R. 46). He also stated th.at since another scheduled convoy 
due at Benicia Arsenal before his had not arrived that he "thought" . 

-Benicia Arsenal would take care of all of his trucks (n. 46). 

Lieutenant Colonel C~lv:in E. Barry, accused's battalion com-
.' mander, and First Lieutenant Lemuel E. Walters of the 346th Field Artillery 
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Battalion, Ga'!lp Adair, testified to accused• s· 6ood character and his 
excellence as an officer p:;.. 4~-51). 

- .· 5.- The evidence is co~clusive as to accused'~ guilt of all Specifi
cations arid Charges. Accused lmew his orders called for him to proceed . · 
to Fort· Ord following his stop at Benicia Arsenal and of the i-rnportance- · 
of the prompt accomplishment of .his mission. The orders 1,ere .vritten, 
issued in the usual manner, authenticated by the Adjutant General of 
the division and i'urther s~pplemented by oral instructions of the 
Assistant Ordnance Officer. It ,appears from the record that accused 
exceeded his driving schedule· to Benicia 11.rsenal, probably m.th the-' 
thought· that ha could spend some time in San Francisco, ArriTi.r.g in 
San Francisco on Thursday nic;ht, he decided to re:.nain there over the 
week end and issued passes to his detail of enlisted men in accordance 
with this plan. He a tte:npted to justify his action· by stating that 
he understood captain AcDonald had granted him a day and a half' pass, 
that tb.e arsenal would not be operating Saturday afternoon and that it 
would process the arms 1:ithout the n_ece::sity of· proceeding to Fort Ord. 
The court was justified in refusing to accept these exple.na.tions since 
there was no reason why accused should take his orders.from.captain 
~cDonalc·or that he should substitute his own jud~~ent l'lhen.he could 
have easily ascertained the desires of his own co.:'lilland by a telephone 
call for instructions. It is apparent that accused was ·more concerned 
with his mm pleasure than the performance of his duty even althou,;h he 
realized the :importance o! his mission. His conduct sho,rs a lack of 
res~JOnsibil;i.ty and an u.tter disregard of his military duties. The of"."' 
tenses of driving a Government truck without authority for his personal 
use; of failing to provide adequate security for Government property 
(the truck p.::.rked on the street in San Fra_ncisco) and the absence 
without leave of four days, ·are serious offenses and a.-ri~)ly proven but 
are.incidental to the principal offense of failing to carry out the 
orders relating to his assigned mission. · · . , 

6. Accused is about 23 years of a;;e and D.arried. He was inducted. 
ll September 1941 and served as an enliste,d man until 8 July 1943 
when upon graduation from the ilield Artillery School at Fort Sill, 
Oklahoma, he was cor.:missioncd second lieutenant, .Field Artillery, Army 
of the United states. · 

7. The court was legally constituted and had jurisdiction of the 
person and offenses. No errors injuriously affectilli; the substantial 
rights of the accused were committed durin6 the trial. In the opinion 
of·the Board of Review·the record of trial is legally sufficient to 
supp9rt the· findings of guilty, to support the sentenc.e as approved by 
the reviewing authority and to warrant confirmation of the sentence. 
Dis;nissal is authorized upon conviction of a violation of the 61st or 
.96th Article of ':f.lr. 

~·. )1, ~• Advocate, e.~'Judge Advocate. 
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SPJGV 
CM 252224 

1st Ind. 

War Department, J.A.G.o., 18 MA{1944-, To the Secre~ or War. 

1. Herewith transmitted tor the action of the President are 
the record of trial and the opinion or the Board or Review in the 
case or Second Lieutenant Warner L. Anderson ( O-ll83656) , Field 

.Artillery. · 

2. I concur in the opinion of the Board or Review that the 
• record of trial is legally sufficient to support the findings ot 

guilty, to support the sentence as approved by the reviewing 
authority and to warrant confirmation of the sentence. · However, 
the reviewing authority further recommends that the sentence as 
approved by him be commuted to forfeiture or $50 per month for 
twelve months. I recommend that the sentence as approved by the 
reviewing authority be· confirmed but commuted .to a forfeiture o:t 
$50 per month for six months and a reprimand, and that the sentence 
as thus modified be carried into execution. · 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form ot 

.Executive action.designed to carry into effect the foregoing recom
mendation, should such action meet with approval. · 

Myron C. Cramer, 
Major General, 

3 Incls. The Judge Advocate General_. 
Incl.1-Record of trial. 
Incl.2-Dft. ltr~ for sig. 

Sec. o:f War. 
Incl.3-Form of action. 

(Sentence as approved by reviewing authority confinned but commuted 
to forfeiture of $50 per month for six montbs and reprimand. 
G.C.M.O. 384, 18 Jul 1944) . 

-6-



------------------

WAR DEP.AlmDm.1' 
Amy Sernoe Forces· ,. 

In the Ottioe ot 1'he Judge .Adl'Ocate General 
.Wash1.D&ton,».c. 

(17)
2 5 APR 1944 

SPJ'GH 
CM 252236. 

'O'NI'l'ED S'l'A'l'ES ) ..
) . 

Te ) Trial b7 G.C.K., ccm.vened at 

Pr1vate BDDOLHI 1. WCAB 
( 34244726) • CompeD.7 D, 

) 
) 
) 

Xhorram.shahr, Iran. 8'-25 
1anua17 J.94:4. To be hanged 
br the neck until dead. 

380th Port Battalion. ) 
Transportation Corps. ) 

OPINION ot the BO.ARDOJ!' m:vm ___...._____________mu:v:m. O'CONNOR and LO'l·.I:ERBOS11udge .AdTOCates. 
\ 

l. 'l'he Board ot Revtew ha• exammed the record ot trial 1D. the case ot 
the, soldier n8Dld above and aibmUa th.ta, its opill1on, to b {udge ..Adl'Ocat• 
General. 

2. The accused we.1 tried upon the tollOldn& Charge and Specification: 

CHARGE: ·violation ot the 92nd Article ot War. 

Specitioat1on: In that PriTate Rudolph 1. IAcaa. Campany D, 
380th Port Battalion 1'rensportation Corps, did, at , 
lhorrernshahr • Iran, ou or aboat 19 December 194,3, 111 th 
malice a.torethou~ 1 111.lltull.71 deliberately", feloniously. 
unlawtull.J, and 'IUith premeditation kill one PriTate 1ose,Ih 
u. Williams, a human 'bei.Jlg l>Y' stabbi!JS him with a knit•• . 

ire pleaded not guilty to and was toum gl.l1lt7 ot the Charge ud Specitiea
tion. ET1dence ot one preTioua comcUon bf lll1Dll8%'J' court-marUal ot breach 
ot :restrictio:a. was introduced. Ba waa sentenced to be hall8fld by the neck until 
dead. '?he rmewing autho:r11i7 epp:rove4 the •antezi.oe Gd torwarde4 the reoor4 
ot trial tor act1011 mide:i the 48th. ArUol• ot War. 

' 3. Evidence tor the ~:roseouUcm.: Pr!Tah J'oseph 14. Williama encl ao-
cuseO. were m.ember1 ot Compq J>, 380th Port Battalion, looah4 oa,. 19 De
cember 1943, a1i Dorr8JDShah.r1 Iran. .A:roun4 1630 on that day Williama •u cm 
guard dut7 while accused wa• Hated a trant ot Number 8 Barraco. Thia bar
racks and tha. a4jo1ning bar.ram Nuaber1 'I• 6, ud CS were located cm the 
company at:reet and 1JL trant ot thlui we.a a board walk ccmnectina the latrine 
en4 the orderly" room. No. 8 Banaclcs waa nearest the latrille. Willimu 
called to some. !l.8D. to •come oat ot where they were 8)1ng" and accused told 
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him he was "taking too nnich authority". They exchanged 10rds and cursed each 
other. WilliamS did not threaten the accused. Williams called the corporal 
or the guard, wbo came to the acme w1 th the sergeant, and told them 18hat had 
happened. A.couaed went inside No. 8 Ee.rracks saying, "I'm going to tight 
him, becmse he's an old man likB I am". Shortl.7 atter 1'100 when WilliamS 
came ott guard duty, accused was sitt1ng in tront ot No. 8 Barraoks. Willie.ms 
told accused he was carrying out the orders ot the "O.D." and he did not 
like accused •jarring" him. They were about tour teet apart. Williams did· 
not threaten accused. Acoused said nothing•. Williems continued on down the 
walk toward the orderly roam carrying his ritle at "right shoulder arm.a".· At 
this time Pr1Tate 1ohnnie Gilchrist was 1n trcmt of Number '1 Barracks and , 
Technician Fitth Grade Prather Hornbeck, Private Bernard K. Morris, and · 
Private Abner E. Kinney, all members ot Company D, were 1n tront of Number 5 
Barracks (R. 6-16, 19, 22) • 

• 
PriTate Gilchrist testitied that as Williams passed down the side-

walk, accused got up, said he was tired or Williams •Jarring" him and walked 
"real tast" etter Williams, his hands in his pockets. Williams• back was 
to accused. As W1ll18DlS got in front or No.· 7 Barracks accused "ran into him• 
and "punched" him. PriTate Gilch+ist could not see what accused had in his 
hand. Williams turned around and accused "had him nth his lett hend" while 
he "punched" Williams with his right hand about three times 1n the upper lett 
side near his heart. AB Williams turned around he brought his rirle down 
trom his shoulder with both hands. Williams tried to get away. The ritle 
tell to the ground. Accused turned away trom Williams end went back to his 
barracks. He carried a knite with a blade about 5 inches lons, "the type 
that is carried in a sheath", 1n his right hand (R. 6-15) ~ 

Corporal Hornbeck: testitied that Williams was about eTen w1th Number 
7 Barracks and ac-cused was walking right ·behind him when he (Hornbeck) tirst · 
saw them. It was·-abwt 50 teet trom Hornbeck to Williams. Williams had his 
ritle over hiS right shoulder. Accused "came trom the side", "came around 
under the ritle", "reached across trom the right to the lett ·chest", and 
stabbed Williams tour or ·t1ve times with "a dirk, like a knite sold in the 
PX". Th& ritle tell ott Williams' shoulder and tell to the groUlld. Williams 
did not turn around before accused came in contact with him; the two men did 
not at- any tine race each other. Hornbeck did not see Williams strike or 
attempt to strike accused at any time (R. 15-19). -

Private Morris testitied that accused approached Williams trom the 
rear. "The first lick he reached under his right am". Williams turned 
slightly end accused stabbed him in the chest. They were not tacins each 
other. A.cet1aed was at the side ot Williams. He struck Williams a number ot 
times, "I could not say bow many t!Ds". After Williams was cut his ritle. 
tell trom his shoulder to the ground. · Morris was standiDg about. 50 tee"t trom 
where the em.counter took place (R. 19-21). · 
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Private Kinney saw Williams "coming up tbe walk", carrying his 
gun at "right moulder arms" and then "he stabbed him". Ia.n.ney was stend
ing about "20 steps" trom the scene. Will1SlI8 turned eround. atter accused 
stabbed h1In. Arter the stabbing one of the "boys" said, "that man is 
dying" and accused said, "let him die" (R. 22-23). 

Williams walked into Number 6 Barracks, from Which he was taken to 
the station hospital. He was examined by a medical otticer about 1720 and 
pronounced dead. The exan.1.nation disclosed he had been stabbed three times 
on his lett chest and had a "quite deep" wound approximately 4 to 5 'inches 
running "1ntroversely". Over his right chest were 2 wounds, one penetrating 
the chest, t~ other "quite superficial". Death was caused b7 a stab 
wound from "a knite,the size of a hunt.1llg knite, a blade trom 5 to 7 inches 
in length and of good heavy steel". The body of Williams was newed end 
identified b7 his company commander (R. 23-26) • 

. 4. Evidenc~ for the defense: Private Simp Blevins, Company D, 380th 
Fort Battalion, test1t1ed that around 1500 on 19 December 1943 he was 
sitting in Barra~ks Number 8 and heard an arc,,.ment between Williams and 
accused conc.-erning the guard detail. Williams was going on guard duty at 
that time. About 30 minutes later BleTins heard Willi8IIIS call accused a 
"gray haired son of a bitch" and accused called Williams an "old tucker". 
"Next thing that ewne about" accused said Williams was en old man like him
selt aild 1:f' "he ever tackled him be would not mind fighting him". Accueed 
went into his barracks and lay down on his cot. Williams called the sergeant 
or the guard 8lld when the sergeant Ca?ll8 he talked to accused about bein£ on · 
his bed. About 1700 Williams came ott guard duty and walked by on his wa1 
to the orderly" room carrying his ritle at "right shoulder ams". Prive.ta 
Blevins at that time was standing "6 teat trom the door" on the right side 
·ot Number 8 Barracks, had come to the c:bor when he beard a "noise", and saw 
accused walk down behiDd Williams. When accused g:,t near 1f1l118l!IS he (Will18IDS) 
turned halt way around end struck accused with his rifle somewhere arowxl the 
tace. The rifle tell to the ground. ,The hand of' accused went •toward his 
collar". Private Blevins saw no knife· in his hand. Private BleV1ns "-,uld 
not StfY" that accused had time to stab Williams several times between the time 
he saw the rit le strike accused and the tiille it tell to the ground. He saw 
accused stab but one time, •as quick as it was". He did not think accused 
struck Williams attar the r1t le tell. He thought accused struek W1ll18lllS 
only once, he saw bis hand go up once. Accused end Willie.ms ware "between 
Number 'I and 6 just a little bit nearer Number 6", about 50 feet trom him. 
He did not see'Private Kinney or Morris at the time (R. 26-30). 

Accused tesUtied that he was born 1n Georgia, in 1901, raised on a 
term there until he was 8 when the tamily' moved to J'acksonv11le, Florida. 
He did not have much schooling, having lett school to help his te.ther when 
bis oldest· brother was drowned. He worked in the railroad shops during the 

. last war, joined the church and became a preacher. A;tter the war he worked 
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1n a shipyard,, :was teken down with •brain tenr• and "lost" his mind tor 
about six months. Both he end his father lost their Jobs about 1919 so he 
lett home end went to work "helping lay steel• tor the railroad.. Subse
quently he 'M>rked on a tarm near Miami, and at Tampa. He then went up to 
Delaware where he 'M:>rked in a canning house end to Maryland, then returned 
to Florida, where he married, worked .in the shipyards and preached. He 
volunteered to come into the Army, came 1n to do good end to do his dut7, and 
not to do hum. "They" kept telling him •they" did not know what he came in 
tor until "they" got him cross em. upset. When he went to dump some garbage, 
"4 or !5" Jumped on· him and beat him. up (R. 30-31) • 

"This morning this incident happened" accuaed went to the latrine 
about noon and "thie man• (Willians) was there e.Dd. said to accused, u1 nearly 
drew the ritle on 7ot1" because "I thought ;you was a drunk man•. .Accused said 
that 11 eTen 11' I was drunk I was.coming to the latrine•. and Williams said, 
"I'm on duty". Accused tQld him he should not be in the latrine it he was on 
dut7 and Williams replied U was JlOne ot his 'bllainess. "l!!,!l ~ Willi8IDS 
was on duty. "He called me on this post end I told him 'No, I wasn't coming'"• 
Williams then called him a "gray haired son ot·a bitch" and repeated it again. 
Accused called Willisns "a gray haired tucker• and accused went into his 
barracka leanng W1ll18JD.8 standing there arguing. · Accused was cross 8Ild ansr7 
'tut he did not want to hit Williams. Then Williams called the sergeant and 
corporal of' the guard and accused told them about "it". When Williams got ott 
guard he stopped in tn,nt. ot the barracka ot accused, cursed accused and said 
"he had protection•. Accused thought Williams cocked ·his ritle. •1 was real 
mad and scared and I ran into him w1th a knife 1n 1111 hand". He did :not lc:ncnr 
he had cut him until he saw the blood on his t1eld Jacket. He went back to 
his barracks and told "him" he was sorry be had dcm.e it (R. 31). 

On exanination by the court accused testitied that when Willi8JD.8 came 
ott guard ch1ty, he· called accused "a grey haired son ot a bitch" again. When 
Williams said he had "protection" accused t.bought Williams "was t1xing" to 
kill him. Accused •aid mthing bit attar Williams had taken a step away ac
cused se.id he was tired ot Williams "Jarring" him. .Atter Williams had gone 
about 12 teet accused started atter him. Williams looked back and saw him 
coming and accused "th011ght• he cocked hil ritle, "maybe he didn't cock: it, 
none ot the witnesses say he did, but that's llhat I had on my mind". Accused 
was trightened and "tbouE!Jit" Williams was &01r.£ to kill him. Accused had a 
knite in his pocket which he took out when he started down the walk atter 
Williams. Accused ran into him and Williams BWUng around striking h1m 111th -the 
ritle and ~bbing accused with one hand. Accused "must han stabbed him, I 
don't know how m&J' times". It was not his intention to kill Williams. Ac
cused nner .said, "I.et him die" .(R. 32-34). 

'>:-,· ,-
• 4 .... > 

5. Captai:n. George Winton, Medical ·Corps, Chiet ot the Department ot Neuro
Psychiatey at the 21st Station Hospital, called as a witness by the prosecution 
at the cU.rection ot the court, testitied that be had accused under obaenation 
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and examination during the period trom 16 .Tanuary to 22 .Tauuar;y 194'-• His , 
conclusion was that accused does DDt sutter •trom an7 deep-seated mental 
disease or ps;ychosi~ and that he does not Jll8Ilitest aey unµsual peculiariUes 

'ot personality, that is not in keeping with b.18 race 8D4 · enTirolllllent•. 
"In other words" his diagnosis was •no mental disease•. He tound nothing 
~which could be. construed abnormal 1n the p17ch1atric .. •ense•. There was 
noth:mg in the. e:um1nat1on which led him to bellen that aceused had .ut
tered trom a "brain teTer" at age 17 or 19. It such a cond1Uon once enned 
sutticient Ume had elapsed tor reconey. He considered 't'arious phases ot 
the "religious tel"f'Or• ot accused as nol'lllal tor a colored male with a a1Dd-
lar baekground '(R. 34-36). · 

·6. .!• The evidence tor the prosecution sbows that on 19 December 1943 
accused and Private .Tose:ph M. Willians were manbers ot CompenT D, ~th Port 
Battalion• stationed at Rhorrams~• Iran. · A.round 1630 on this date ac
et1sed was seated 1n front at his barracks, NUlll.ber a, and Williams was on 
guard duty- 1D the Ticinit7. Company barraeks Numbers a, 7, 6 aJl4 5 taoed ~• 
company street. In tront of the barracks ran a board walk co.nnecUng the 
latrine and the orderly room. An argwnent arose between accused and Williams 
over the latter's author1t7 and th97 cursed each other. (A.ccordiDg to 
W1. tnesses tor the defense lfUliams called accuaecl •a gray haired son of a . 
bitch" end accuaed called Williams an •old tucker'!.) Will18lll8 called the 
sergeant and corporal of ~e guard and. reported to them what had happened. 
Accused 'ftElt inside his barracks sqiJ?.g, "I'm soi:ng to tight him, becauH he's 
an old man like I 8Jll". Williams ceune ott dut7 around 1500 end passed by 
Number 8 Barracks on his wa7 to the orderly roan carrying his ritl• at "right 
shoulder arms". Accused was sitUng in tront ot the- barracks and Williama , 
told hia he did no'\ like to haYe accused "jarring• him. and that he had onl7 
been carrring out orders. (Acmsed tes'\itied that 1'1lliaJDS again called him 
•a gr~ haired son ot a bitch".) Acou.secl made no replJ' and Williams eon
tinued doWD. ~e walk. Accused arose, sa14 he was tired ot l'illiaJU "jarring" 
him and walke4 qu1ckl7 atter h1Ja. Accused oaight up wUh Williams as the 
latter got in tront ot No. 7 Barraak:a ~d reached. arouad llim, nube4 h1a 
with a knite, a'bout 5 inchea long, ot "the type ~at 1• oarrte4 1n a auath". 
Williams turned partl7 al"OWld cd accused stabbed hill HTeral Umas on tu 

· upper let_t hand aide at the chest. The ritle 11h1oh Williams oerriecl tell to 
the gJ."Ound.. 

Williams welked. into No. 6 Barracks trom. where he 1ra• taken. to the 
station hoepihl. O'p<11 exani.Dation at about 17.20 he was pronounced dead. 
Medieal exam1natim disclosed bo stab .:>Ullds on his right aide, one ot which 
penetrated the chest and the other was au.pertieial; m4 thl"H stab wounds an 
~• left side ot his chest, oue ot which was " or 5 111ohes deep. · A aedioal 
Witmss testified that death was due to a stab wound t:roa a mUe the Size 
ot a lnmtinc knife, with a bla4• tl'Om D to 7 111ehes long, and ot good hea.,,
steel. 
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;Accnaed admitted that athr Willians had passed on down the walk,. 
he s.tarhd attar Willi8JIJ!I with bis knite. He contended that Williams 
turned C"OUDd and he "thought" Willi1¥U cooked his rifle rut or this he was 
not certain. Ha "thought• Williams was goin.g to kill him•. Accused then 
ran into W1ll1a::m who swung around •triking accused w1 th his ri:tle. A/J• 
cu.sed thm st abbed him. 

b. The accused is chergecl with murder. Murder is the unlawtu.l 
ldll.1ll.g o'F a human being w1 th malice a:torethougb.t. Malle e atorethought riur:, 
mean an intention to cause the death or, or grie-tous bodily harm to, eny 
person (except when death is inflicted 1n the heat o:t a su.dden passion, 
caused b7 adequate provocation) , or knowledge that the act which ca.uses death 

· will probably cause the death ot, or grieTous bodily hal"lll to an7 person, al
though such knowledge 1a accompanied by ind1tter1111ce whether death or 
griHoua bod11J' harm is C811Slid or not or b7 a wish that it JDa.7 not be ca.used. 
The-us• ot the word •atorethougb.t" does not mean that the malice must exist 
:tor~ perticular time before commission ot the act, or that the intention 
to kill must haTe previously existed. It is sutrieient that it e:nat at the 
time the act ii coI!Jllitted (MCM, 1928, par. 148.!,). The eVidenc• here shows 
that accused walked attar Williams a.a he passed do11t1. the company' street, 
OTfftook him. and repeatedl:, stabbed him in the chest W1th a long, heaT7 
bladed kni:te causing death W1thin a tew minutes. The circumstances show 
beyond any reasonable doubt the intention ot accused to kill Willisms or cause 
great bod1l7 · harm. 

Although accused tesU:tied that he was "real mad" when he attacked 
Williams the circumstences tail utterl.7 to show adequate provocation. Ac
cused testified. that he exchanged words with Williams on the day preceding 
the killing and they- engaged 1n another argumnit a short time (a half hour 
to two hours according to other witnesses)betore it. It also appears that 
i.mmed1atel7 before the tatal stabbing, Willians reproached aooused about 
his interterene e in the performance by Williams ot his ci.ltie s. No blows were 
struck 1n ,m.y ot these encoun'ters, Willi~ ma.de no threats against accused, 
and the language used was not pa:rticularl7 'Violent except that on the last 
no occasions Willh.lDI called accused a •a<:n ot a bitch•. These ennts do 
not constitute adequate prowce.tion tor· the killing. A.ecu.sed also testified 
that he "thought" that Williams turned around and cocked his g11n, but "maybe 
he didn't", as accused advanced upon him. Th1.S equiTooal statement re
ceiTH DO aipport tram the tive eye-wt tnesses to the killing who testified 
at the trial tor either the prosecution or the. defense. Even it 1't were 
shown that W1lli8!DB had attempted to defend himself with his gun as accused 
attacked him w1th a knife. this would not change the character ot the assault 
made by accused upcn Williams. 

The question ot the sani t1 ot acoused was not raised ·at the trial. 
BoweTer, after accused had testified,· 1n the course ot his testimony stating 
that sometime prior to 1919 he had "brain tever" and "lost" his raind tor six 
months, the prosecution, at the direction ot the court, presented the 
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testimony ot the Chiet ot the Departmmt ot Neuro-Psychiat:ey, 2lat statioa 
Hospital, eonceming a psychiatric examination ginn accused prior to 
trial. In the opinion ot the psychiatriat aoCNaed had no mental diaease 
em maniteated no unusual peculiarities ot personality l1at 1a keeping wUh 
his race 8D4 enTiro.nm.ent. The Board concludes that the record ot trial 
suttioientl7 show• the sanit7 or accused at all materiai times. 

The endance establishes, in the opillion ot the Board or Renew, 
be;vond mr reaaonable doubt that the homicide waa committed by accuaed 
w1th malice aforethought, Will.tully, del1be:ratel7, _teloniousl.7, unlaw
tully, and With premeditation as alleged.. &lch an act constitutes murder 
1n Tiolatwa ot Article ot War 92. 

'I. The accused 18 '2 79ars ot age. 1'ha record ot trial ahon tkd 
he enlisted at Camp Blanding, :rloricla, 31 .Tul.7 194.2. 

a. The court was J.esall.7 OOII.SUtated. Bo error• iaj'Uioual.7 atteot-
1.ng the auli8'anUal. rights ot the aoouaed ware oonmitted dllriAg ~• Uial. 
Ia the opiJ11on ot the Boe.rd ot Ren.w the record ot trial 1• legally aut
ticiem to support th.e tin.dings ot guilt7 am tht sent anee, 8114 to •arraa~ 
cont1r:mat1on ot the s&11tence. 1'» death penalt7 is authorized upon •~
Tiction at murder, in 'Violation. ot the 92nd Article ot War. 

~~2, 1?,r,,/' , . .......___ 1 
; 
1.....rs-~....._H.-a-_,-~------·__,3Ud.ge ~,ocate 

--~-M<::""'~""'-_--'_,-.----·_'___,,J"u~ .UTOode 

- ' -
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xiar Department, J.A.G.O., - To the Secretary of War.22 JUL 1944~. 

1. Herewith transmitted for the action of the President are the record 
of trial and the opinion of the Board of Review in the case of Private 
Rudolph J. Lucas (34244726), Company D,·38oth Port Battalicn, Transportation 
Corps, Kho?Tamshahr, Iran. 

2. I concur in the opinion of the Board of Review that the record of· 
trial is legally sufficient to support the findings· of guilty and the sen
tence and to warrant confirmation of the sentence. The accused, a 42 year 
old colored soldier stabbed to death anothGr colored soldier after a quarrel 
but without warning. Although two examinations by r.iedical Corps officers, 
one shortly·before and another after the trial of accused show him to be sane, 
the reports of such examinations disclose that he spent his early years in 
rural Georgia, did not progress beyond the second grade in school, has been 
hyper-religious since 1916 and was a preacher for three years before his in-
duction into the service. In a plea for clemency attached to the record of 
trial, the District Chaplain, Persian ,Gulf Command, states that the accused 
whom he knows personally is abncrmally religious and has a 11difficult 
personalityn but is not 11 a rascal or a typical murderer". I reco1mnend that 
the sentence to _be hanged by the neck until dead be confirmed but commuted to 
dishonorable discharge, forfeiture of all pay and allowances due or to become 
due and confinement at hard labor for life, that the sentence as thus com
muted be carried into execution, and that the appropriate United States 
Penitentia:ry be designated as the place of confinement. 

3• Attention is invited to a letter from Mr. R. M. Neel, Fort Lauderdale, 
· Florida, dated 22 February 1944, requesting clemency. · . 

4. Inclosed are a draft a±; a letter for your signature, transmitting the 
record to the President for his action, and a form of Executive ection carry
ing into effect the recommendation made above. 

Myron C. Cramer,
5 lncls. A1Jajor General, 

Incl.l~ecord of Trial. The Judge Advocate General. 
Incl .2-Drft. of ltr. for sig. 

Uroer s/w. 
Incl.3-Form of Act.ion. 
lncl.4-Ltr. fr. Y.r. Neel, 22 

Feb. 1944, w/5 Inds. and incl. 
Incl-.5-Ltr. fr. Adjutant Gen 11, Persian 

· Gulf Crrrl., 2 June _44, w/Sanity 
Rept. ~ 

(Sentence confirmed but commuted to dishonorable discharge~ total forfeitures 
and cpnfinement for _life. G.C.M.O. 482, 5 Sep 1944) i 
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WAR DEPARTMENT 
ArnJY Service Forces 

In. the Office of The ·Judge Advocate General 
Washington,n.c. 

(25). 
" 1 JUN 1944 

SPJGH 
CM 252273 

UNITED STATES ) SACRAMENI'O AIR SERVICE CCJJMAND 
) 

v. ) Trial by G.C.M., convened.at 
. ) Reno Anrry Air Base, Reno, 

·. Second Lieutenant JOHN W. ) Nevada,· 16 February and 9 
CLARK-(0-802993), Air Corps.) March 1944. Dismissal and 

) total forfeitures. 

OPINION. of the BOARD CF REVIEW 
DRIVER, O'CONNOR and LO'.LTERHOO, Judge Advocates. 

1. The Board of Review has examined the record of trial in the case of 
the officer named above arrl. submits this, its opinion, to The Judge Advocate 
General. 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE I a Violation of the 61st Article of War. 

Specification: In that 2nd Lt. John w. Clark, Hq.& Hq Squadron, 
Reno Anny .Air Base, Reno, Nevada, did, without proper leave, 
absent himself from his post and duties at Reno Army Air Base, 
Reno, Nevada, from about 3 January 1944, to about 6 January
1944. . . 

CHARGE II: Violation of the 96th Article of War. 

Specification 1: In that 2nd :i;.t. John w. Clark, Hq & Hq Squadron, 
Reno Anny Air Base, Reno, Nevada, did, at Reno, Nevada, on or 
about Jl December 1943,'wrangful.Jy and dishonorably fail to 
maintain sufficient bank balance to meet a check issued by him 
upon which he received a valuable consideration, said check in 
words and figures, to 'Wit: · 

OK 
Mobridge, s. Dak December 31, 1943 No. GD EFG 

Citizens Bank of Mobridge 
·. 78-120 Mobridge, South To.lco:ta 78-120 

Pa:, to the 
Order of _____C_A_S_H______$ 35 no/100 

Thirty Five and no/100 - - - - - - - - - - - DOLLARS 
/s/ John W. Clark · RAAB Temp. Acct Closed 2nd Lt. 0-802993 

http:1943,'wrangful.Jy
http:convened.at
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Specification 2: Similar to Specification l; but alleging check 
in the sum of ~15. 

Specification 3: Similar .to Specification ·1; but alleging al.ult 
dated 1 January 1944, in the sum of ~25, payable.to the order 

· of Hotel El Cortez. 

,$pacification 4: Similar to Specification l; but alleg:ing check 
. dated 3 January 1944, in the sum of $25, payable to the order 

of Hotel El Cortez. 

Specification 51 Sim.llar to Specification l; but alleging check 
dated 3 January 1944, in the sum of $25, payable to the order 
of Hotel El Cortez. 

. 
Specification 6: · Similar to Specification l; but alleging check 

dated 3 January 1944, in the sum of i25, payable to the order 
of Hotel El Cortez. 

Specificat,ion 7: Similar to Specification l; but alleging check 
dated 3 January 19L4, in the sum of 1P25. 

Specification 81 Similar to Specification l; _but alleging check 
dated 3 January 1944, in the sum 0£ $50. · 

Specification 9: Similar to Specification l; but alJe ging check 
dated 3 January 1944, in the sum of $25, p~able to the order 
of Hotel El Cortez. 

Specification 10: Similar to Specification l; but alleging check 
dated 4 January 1944, in the sum of $25, payable to the order 
of Hotel El Cortez. 

Specification lla Similar to Specification l; but alleging check 
dated 4 January 1944, ~ the sum of $25, payable to the order 
_of Hotel El Cortez. 

He pleaded not gullty to ~ was found guilty of all Charges and Specifica
tions. He was sentenced ·to be dismissed the service and to forfeit all pay 
and allowanc·es due or to become due. The reviewing authority. approved only 
so :nJUch of_ the findings of guilty of the Specification, Charge I, and of 
Charge I as involved a £indiJ'€.Of guilty of absence without leave from about 
3 January 1944 to about 5 January 1944, approved the sentence and £orwa1 ded 
the record of trial for action under the 48th Article of War. 

). Evidence for the prosecution:· 

- 2 -
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a. Charge I: Two orderEes on duty in "BOQ" No. 5410, Reno 
AI'Ilzy' Air Base, Reno, Nevada, testii'ied that accused came there and 
11 checked in" about the last of Decenber or the first of January, stayed 
over night and was gone for five or six days or a week. During that time 
they did not see accused and his bed was not slept in. They stated on 
cross-examination that accused could have come in and out without their 
knowing it. The building, Vihich contained 39 rooms and 78 bunks for 
officers, was pretty well filled (R. 15-23). 

When Lieutenant Colonel Edson E. Dailey became commandant of 
student officers at Reno Arrey- Air Base on 4 January 1944, accused was 
attached to the student officers I section, but he did not know accused 
until 6 Janua17. Colonel Dailey testified that the regulation with 
resp~ct to the time when student officers were required to be on the base 
had been changed a few weeks before the trial and was not the same as that 
in force about 4 Janua17. He did not have a copy of the old regulation 
and the trial judge advocate stated that he had been unable to obtain one. 
Colonel Dailey had read the regulation in effect between ·3 .January and 6 
January am believed that he knew what it 1'a.S-e He stated that under that 
regulat icn: 11the student was required to be on the base from 0800 o1clock 
in the morning until five at night. He could then get a student pass and 
that was good until 1245 the next morning. As far as classes were con
cerned he was required to be here". Colonel Dailey did not know the 
practice in regard to issuance of passes ~t the time accused came on the 
base as he was not there. Between 3 January and 6 January he tried 
several times unsuccessfully to find accused, principally through 11Captain
Mak", 'Who had been commandant of students (R, 9-12). · 

', 

On cross-examination Colonel Dailey identified the first paragraph 
of the former regulation (Def. Ex. 1), which he stated was only part of 
it. This paragraph was as follows: 11All Student Officers will be 
privileged to retain .their passes and may use them at their discretion 
unless restricted by this office. Student Officers will ..return to the 
base not lat er than 0045 hrs. Guards will be instructed to take up passes 
of those returning to the base after this hour". Colonel Dailey testified 
that he did not is sue any special leave or special pass to accused. 
C~.ptain 1iak, who was his assistant on 4 and 5 Janua:ry, sjgned all passes 

, that were issued en those days, and. could have signed a pass for accused 
without the knowledge of Colonel Tolley. Student officers did not have a 
place t,o sign out when on pass. Colonel Dailey thought that accused was 
enroll~d in one of the classes at that tine, but he did not know whether 
accused was marked absent, nor whether he had started school. When asked 
whether accused "was there me day 11 he replied 11He did, come in once in a 
while" (R. 13-15). 

- 3 -
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b. Charge II: It was stipulated {Ex. D) between the prosecution, 
defense counsel and acrused that if Gertrude i':lortensen, head cashier at 
Harold's Club Reno, Nevada, were present in court she would testify that -
accused prese~ted to her four checks, drawn on the Citizens Bank of Mobridge, 
Md:>ridge, South Dakota, payable to the order of cash, and that she cashed 
the checks and gave accused the full.face value therefor, as follows: check 
(Ex. D-:) dated .31 Dece~ber 1943, for $35; check (Ex. D-2) dated 31 De
cember 1943, for $15; check (Ex. D-3) dated 3 January 1944, for $25; and 
check (Ex. D-4) ·dated 3 January 1944 for $50. The checks were promptly de
posited and were returred by the drawee bank marked 11Account closed" (R. 8). 

The prosecution, defense counsel and accused ~lso stipulated (Ex. 
C) that if Gladys G. Reuter, cashier at the El Cortez Hotel, Reno, Nevada, 
were present, she wo.ild testify that the accused issued seven checks to the 
El Cortez Hotel, each in the sum of ~25, drawn on the Citizens Bank of · 
1iobricge, on the following dates: one check {&c. C-4) dated l January 1944; 
four checks (Exs. C-1; C-5, C-6 and C-7) dated 3 January 1944; and two 
checks (Exs. C-2 and C-3) dated 4 January 1944. On 5 January 1944 the ac
cused identified the checks he had issued and stated in the presence of Miss 
Reuter that he had received· cash for them. The checks were deposited in the 
bank and were returned by the drawee bank marked 11No Funds" (R. 8). 

It was further stipul.ated (Ex. E) that at all times from 31 De
cember 1943 to 16 Februery 1944 the account of accused in the·Citizens Bank 
of Mobridge was insufficient in amount to cover a $15 check, or axzy- of the 
eleven checks· issued by him between 31 December 1943 and 4 January 1944, 
and that no deposits were made from 31 December to the date of trial (R. 8). 

4. For the defense: 

The accused testified that he attended Yankton College, Yankton, 
South Dakota, for two and one-half years in order to qualify for training as 
an aviation cadet. P.e then served as an enlisted man in the Air Forces for 
approxil!lately ·:six months, attended radio school at Scott Field, was an 
aviation ca.det: far about nine months, and was commissioned 29 April 1943 
(R. 26)•. ' , · · 

-, 

4.c"cused stated that he arrived at Reno A"I:'!ey" Mr Base on the after
noon of 30 December 1943, registered a.t Headquarters, received his "check-in" 
sheets from the persormel .of1'ice, _and spent the night in the officers' 
(iUarters. · The follordng day while he was "checking in11 at various places on 
the base he met a friend, and at about 5:00 p.m. they decided to go to Reno 
Nevada,, for New Year's Eve. Before leav:ing the base accused obtained a pas~ 
(Def• .1!.x. 2) from Captain Leo L. Mak which entitled him to enter. and leave the 

. base when not on duty, subject t? such limitations as rnieht be p~scribed by 
base regulations. He was also given an "Overnight Privilegen pass (Def. Ex.3) 
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which permitted him to remain overnight in Reno, Nevada. Neither pass speci
fied any time or date. He did nol; receive aey irlBtructions with reference 
to reguktions governing his conduct at the Reno Arrey Air Base nor did he 
''believe" that Captain Mak gave him any instructions regarding the use of 
the passes (R. 27-30). · 

~"hen accused arrived in Reno that· evening he purchased some liquor, 
rented a room at the El Cortez Hotel, and from there went to Harold's Club 
where he "decided" to do some gambling. He had "poor luck11 and lost about 
~25 that he had with him. He was drinking 11steadily11 but remembered 
cashing a check for $35, the proceeds of.which he lost at the dice table. 
He cashed another check for *15 at Harold's Club and went to one of the, 
night clubs to celebrate the New Year. He cashed more checks at Ha.rol<i s 
Club and El Cortez Hotel the next day, and lost the money gambling. Accused 
stated that he wrote "those checks" because he 11figured" his luck would 
change and he wanted to win· back the money he lost. He was drinking "quite 
a bit" and "it11 seemed the best. thing to do at ·the time. Accused could not -
"fix a time or place" as to the majority of events that happened from New 
Year's Day to 3 January 1944 because of the liquor he had consumed. On 5 
January accused realized that the checks issued by him were in excess of his 
bank account vfuich contained a balance of about ~50 prior to 31 December 
1943. He then went to Harold •s Club where he made satisfactory arrange
ments to take care of the checks he had given them. He also went to the El 
Cortez Hotel am told the manager he did not have money in the bank to pay 
the checks he had given the hotel. The manager gave him three days to cover 
the checks but 'accused was unable to obtain the money within that time. 
While in Reno, accused had arranganents with "Lt. Damon" to notify accused if 
he was scheduled for any duty or flying classes. He had the 11blue pass" 
{Def. Ex. 2) and the "overnight" pass (Def. Ex. 3) with him "at all timea". 
On 6 January 1944 accused was placed in arrest in quarters. He took flight 
training from about 6 JanU3.I'y to about 4 February 1944, qual.ified for an 
instrument card, and was II checked out" as a pilot on "C-46 and C-49". On 
13 January 1944 accused received permission to go to Reno where he attempted 
to obtain a loan to pay the checks he had cashed at the El Cortez Hotel 

. (R. 27-32, 41.). -

On cross-examination the accused testified that he stopped at 
Mobridge,, South Dakota, m route to the Reno Army.Air Base and ascertained that 
his bank balance was $50. He wrote two checks in a total amount of $40 be
fore arriving at the base. Accused recalled writing th~ $35 and $15 checks -
(Specs• 1 and 2, Chg. -II) but co,ild not say when he issued the other checks or 

·in what amounts. He stated that if he had "stopped and thoughttt he would 
have known that the checks were not good, but he did not give "the matter any 
thought at. all". On 2 or J January he went to the .base, picked up his pay 
check for ~145 and returned to Reno. He intended to mail the check to his 
bank the following day but lost the money gambling. Late in the afternoon of 
5 January he returned to the base. He did not redeem any of the checks he had 
issued to the El Cortez Hotel or to Harold's Club. The accused believed that 
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he would not get into trouble by staying away from the base as long as he 
possessed the passes and did not miss any duties.. When he cli.d not hear from 
L:ieutenant Damon he returned to the base on 5 January to find out "what was 
the mattern. He learned that he had not been scheduled to attend any 
classes dur:ing his absence, but had missed a 11 screening 11 examination, which 
he made up. The accused further stated that he did not read all of the 
papers he received from the personnel office his first day at the base, 
other than going over the check list, and did not know whether they included 
a set of memorandum instructions addressed to student officers. He did 
not complete his check list before leaving for Reno on 31 December.· The 
only instruction he received ~c the personnel office was to complete the. 
check list and return it (R. 32-40, 42-44). · . . 

. 5. a. Charge Ia The evidence shows that accused arrived at the Reno 
Army Air Base a:i 30 December 1943, to start training as a student officer, 
The next day he obtained a pass permitting him to enter and leave the base 
subject to limitations prescribed by base regulations. He was also given a 
pass to remain in' Reno, Nevada, overnight. Base regulations in force at the 
time :required student. officers to be on the base between Bapo a.m. and 5100 
p.m. and men away from the base en pass to return by 12145 a.m. The ac
cused went to Reno on 31 December, returned to the base on or about 3 January 
1944, left again the s.ame day and stayed away _until 5 January 1944, 

'!'hough the evidence shows that accwed was absent from about 3 
January to 5 January 1944, there is no direct proof that he was absent with
out pennission•.I>i.rect proof, though highly desirable, is not in all 
cases requisite. Like arry other fact, want of permission to be. absent may 
be inferred from the circumstances (Dig; Op. JAG, 1912-40, sec. 419(2),, 
CM 126112, Robstack) •. 'Ihe accused testified that as long as he had the 
passes in his possession, and did not miss aey classes at the school, he did 
not believe he -would get into trouble by remaining away from the base. It 
is cbvious from the evidence that accused did not have nor claim arry special . 
leave ether than such as was granted by his student pass and his overnight 
pass. When he left the base for the. second time, on 3 January, he appar
ently had the right to do so by virtue of his student pass, since it was not 
shown that he left at an hour when he was required to attend classes or 
perform any other duty. Although this pass authorized him to remain away 
frcm th~ base on~ unti~ 12:45 a.~. accused possessed an undated overnight· 
pass much authorized h:un to rema1.n in Reno the remainder of th · ht 
How4ver, it was the duty of accused to report back at the base ~n~OO • a 
on January, as under base regulations the overnight pass was clea;ly .m. 
ineffect~ve after that hour. As accused admittedly did not return to the 
~=e ~il th\~ternoon of .5'..Ja.nuary, it is the opinion of the Board that 

.la hsencetWJ.. ut 1eave began at 8:oo a.m. on 4 January and continued 
unt1 e re urned to duty. 
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b. Charge !Ia The evidence shows that between 31 December 1943 
n.~ 4 Janua:cy- 1944 the accused drew ani cashed el~en checks in the 

. aggregate amount of $300 aIXi received ·full face value in cash therefor. 
All of the checks were drawn on the Citizens Bank of ~;fobridge, Mobridge, 
South Dakota. Four of the checks made out to the order of cash were cashed 
at·Harold1s Club, Reno, Nevada, and were for amounts as follows: $35 on 
31 Decenber 1943 (Spec. 1), $15 on 31 December (Spec. 2), $25.on 3 · 
January 1944 (Spec. 7), and $.50 on 3 Jarruary (Spec. 8). Seven of the ·checks 
were issued to the El Coitez Hotel, Reno, Nevada, in the following amounts: 
$25 on 1 Janua:cy- (Spec. 3), four checks for t25 each on 3 January (Specs. 
4, 5, 6 and 9), and two checks for :/>25 each on 4 Jarmary (Specs. 10 and U). 
m of the checks were returned unpaid because of insufficient funds. Al
though accused had a checking account in the Citizens Bank of ivlobridge, it 
was less than $1.5 in amount on the several dates when the checks were 
issued and when presentied to the bank for payment.· 

It is uncontradicted that accused drew and cashed the checks at a 
time when he knew his bank account was not sufficient to cover them and 
that. he failed to maintain a sufficient bank balance to. meet the checksI 

when presented for payment as alleged. A failure to maintain a sufficient 
balance in the bank to meet outstanding checks is recognized as a. viola
tion of the 96th Article of War even though an intent to defraud ·be 
neither alleged nor proved ( Cr,l 2.50484, Hebb). 

·6. 'l'he checks descr:ihed in Specifications 1, 2, 7 and 8, Charge II, 
were made payable to cash and the Specifications do not set forth the names 
of the persons to v.hom they were issued. It would have been better 
practice to set cut the names of the actual payees in order to identify the. 
offenses with greater accuracy. The Board of Review is of the opinion that, 
though the Specifications as drawn are defective, the allegations con
tained therein are sufficient fairly to apprise accused of the offenses in
terrled to be che.rged.· 

7. The accused is 22 years of age. The records o.f the Office of The 
Adjutant .General show his service as follows: Enlisted service 'from 11 
May 1942; aviation cadet from 24 September 1942; appointed temporary 
seccnd lieutenant, Anny of the United States, and active duty, 29 Lpril 
1943. • 

8. The court was legally constituted. No errors injuriously affect
ing t.,.e substantial rights of the accused were connnitted during the trial. 
The Board of Review is of the opinion that the record of trial is legally 
sufficient to support only so much' of the finding of guilty of the . 
Specification, Charge I, as involves absence wit!:1out lee.ve from 4 January to 
5 Janua?y 1944; · legally sufficient to support the findings of guilty of 
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Charge I, of all Specifications of Charge II, and of Charge II; and legally 
sufficient to support the sentence, and to warrant ccnfinnation of the 
sentence. Dismissal is authorized upon conviction of a violation of the 
61st or the 96th Article of War. 

.-
/'

-· ' · . ! 1,/ __ ) _: L-· ~ _. _ / 
•.-L·"t.'_,.1,./y',.._.,.~/ , Judge Advocate. 

---":!J.-'..+·+-_.~·~..___·_._·_____....._ ,_, Judge Advocate. 
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1st Ind. 

·,i'~ Department, J~.G.O., 9 . JUN 1944 · - To the Secretary of War. 

- . 1. Herewith transmitted for .the action of the l::'resident are the. 
record of trial and the opinion of t.1-ie Board of· Review in ·the case of 
Second Lieutenant John W. Clark (~802993), Air Corps. 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally sufficient to support, only so much of the finding of 
guilty of the Specification, Charge I, as involves absence without leave 
from 4 January to 5 January 1944; legally sufficient to support, the find
ings of guilty of Charge I, of all Specifications of Charge II, and of 
Charge II,; and legal'.cy sufficient to support the sentence, and to waITant 
confirmation of the sentence. The accused was absent without leave for about 
one da;y (Chg.· I) and wrongful:cy- failed· to maintain a sufficient bank balance 
to pay 11. checks in an aggregate .amount of ~JOO which he issued £ran Jl 
December 1943 to 4 January 1944 (Chg. II)~ · Ac~used went to Reno, Nevada, 

.from his station at Reno Army Air Base, on pass on New·Year•s Eve, and re
main.ed there several days. While part.ial.Jy under the influence of liquor he 
cashed the ll checks for the purpose of gambling. Some of the checks were 
cashed in a gambling house and the others at a hotel. Accused testified 

. that all of the money from the checks was used in gambling and drinking in 
"those places". In view of the youth of accused and his previous good . 
record, as well as the circumstances under which the checks were issued, I 
recommend that _the sentence to dismissal and total forfeit~es be confirmed,. 
that the forfeitures adjudged be remitted, and that the execution of the 
sentence as modified be suspended during g~od behavior. · .• 

. 3. Consideration has been given to the following papers attached to 
the record,, all dated 23 Februa:cy 1944: statement by defense counsel and 
assistant defense camsel recommending clemency, statement by First Lieutenagt 

• Millard A. Webb, Air Corps, who was an instructor of accused, reconnnending 
clemency, and statement by accused requesting clemency. 

4., Inclosed are a draft of a letter for your signature, t!ansmitting 
the ;reconi to the President for his action, and a form of Executive action 
carrying into effect the reconnnendation made above •. 

. -·... '4·. 

~ao--....e.-..-. -. 
'.'j ;Incls. 

Myron c. Cramer,··· Inci.1-Rec. of Trial. 
Major General,Incl.2-Drft. of ltr. for sig.

S/t:,. . The Judge Advocate General. 

Incl.J-Form of Action. 

(Findings disapproved in part 1n accordarx:e with recommendation of 
The Judge Advocate General. Sentence confirmed but forfeitures 

·: remitted. Execution !JUSpended. G.C.Y.O. 334, Z7 Jun 1944) 

- 9 -
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WAR DEPARTMENT 
Army Service Forces 

In the Offioe of The Judge Advoca.te Ge:cera.l 
Washington, D.c. (.35) 

SPJGK 
CM 252298 

12· APR 1944 

UNITED STATES ) PANAMA MOBILE FORCE 
)
) .v. Trial by G.C.M., conv~ned a.t 
) Fort Clayton, Canal Zone, 21 

Second Lieutenant RAYMOND ) February 1944. Dismissal. 
E. MOORE (0-1285795)., ). )Infantry. 

---------------~--------------OPINION of the BOARD OF REVIEW 
LYON, HILL and ANDREWS, Judge Advocates. 

1. The record of trial in the case of the off'icer named above has 
been examined by the Board of Review and the Board submits this, its 

·opinion, to The Judge Advocate General. 

2. Accused was tried ~n the following Charge and Specifioationsa 

CHA.RGEa Violation of the 95th Article of War. 

Specification la In that Second Lieutenant·Raymond E. Moore., 
150th Infantry, did at the City of Panama., Republic of 
Pa.nalra., on or about 19 January 1944., with intent to defraud., 
wrongfully and unlawfully make and utter a certain check, 
of a private nature, in words and figures as follows, to wita 

January 19, 1944 

The Chase National Bank 
Balboa 

Pay to the 
order of Cash - - - - - - - $ 25.00 

Twenty Five dollars and 00/100 Dollars 
U.S. Currency 

No 
Raymond E M:>ore 2nd Lt 

APO 827 

and by means thereof, did fraudulently o~tain from Douglas Jones, 
Night Clerk, Hotel' Central., Republic of Panama., twenty five 
dollars ($25.00), he the said Second Lieutenant Raymond E. · 
Moore, then well knowing that he did not have &nd not intend- -
ing that he should have any account wfth The Chase National 

http:Advoca.te


__ _____ 

(36) 
) 

Ba.nlc of the City of New York, Balboa Branch, Balboa, CSDAl 
Zone for the.payment of said check. 

Specification 21 In that Second Lieutena.nt.Raymond.E • .Moore, 
150th Infantry, did at the City of .Pana.ma, Republic pf 

, Panama, on or about 23 January 1944, with intent to defraud, 
wrongfully a.rid unlawfUlly make e.n4 utter a certain check, 

· of a pr.iva.te nature_, in words aih! figures a.a follows, to wita 

The Chase National. Bal'lk: 61-64 
tr 

Chase Balboa 1, 23 1944 No. 
Pay to the 

erder of . Cash------------------ $15 "'00/100 

_Fi-·.tt-e_e_n_d_o_ll_ar_s_and oo__.../l_o_o Dolla ra 

' Raymond E. Moore 

and by means thereof, did fraudulently obtain from F. T•. 
Alba.nus, Manager International Hotel, in the City of P&.na.ml, 
Republic of Panama, fifteen dollars ($15.00), he the said 
Second Lieutenant Raymond E. Moore, then well knowing that 

. he did not have and not intending that he should have any 
account with The Chase N~tional Ba.nlc of the City of New 
York, Balboa Branch, Balboa, Canal Zone-for the payment of 
said check. 

He pleaded not guilty to and was found guilty of the Charge and Specificationa. 
No evidence of.previous convictions was introduced. Ii, was sentenced "to be 
dismissed from the service".' The reviewing authority approved the sentence 
and forwarded the record of trial for aotion under Article of War 48. 

3. Summary of evidencp. 

a • .Specification 1. 

Due to the failure of the two principal witnesses tor the prosecution 
to be present in court to testify concerning the making and uttering of the 
check which.is the subject of this Specification, testimony was offered by 
means of stipulations be~een accused and his counsel and the prosecution 
with respect to the testimony which would have been given by Mt-. Fernando 
Bunuel and Mr. Douglas J. Jones. They were, r~spectively, :manager and 
night clerk of the Hotel Central, Panama City, Pana.ma. (R. 22 1 23). 

Accused had been at that hotel frequently, and on o~ about· 19 January 
1944, he telephoned Jones (presumably from a room in the hotel) asking if / 
Jones could cash a ch~ck for him. Jones instructed accused to come to the 

- 2 -
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offioe. where upon arrival Jones gave accused a blank~ counter-type check,
which accused filled in, except for the date. This was filled in by Jones 
in accused's presence. It was drawn on The Chase National Bank's Balboa · 
branch, in the sum. of ~25, which sum Jones gave accused in cash. Upon 
presentation to that bank for payment "a d~y or so later" it was returned 
marked "no such account". The check was introduced. in evidence· as Prose
cution's Exhibit B (R. 14,22,23). 

Mr. Luis A. Gomez, :mana.ger of the Balboa branch of the ·chase National 
Bank of New York, testified that he received this same check from the Hotel 
Central a.bout 21 January• and that he twice checked the records of the bank 
for an account in the name of the maker. Accused did not then have.and 
never had. an account with the bank. and while witness did not know whether 
accused had ever made application for an acco~t, it was not the policy of 
the ba:ck to refuse new deposits. The check was rett.µ"ned to the Hotel 
Central {R. 13-15). · 

b. Specifigation 2. 

On the evening of 23 January 1944, accus'ed came into the International 
Hotel in Pana.ma. City. He asked Jack Kaultner, the ..night clerk, to ca.sh a 

· check for #15. The checkwa.s ma.de out on the printed check forms of the 
Anniston National Bank of Anniston, Alabama. Since it was not the practice 
of the hotel to ca.sh checks drawn on banks in the States, Kaul tner called 
in Mr. F. T. Albanus., the· hotel manager, who explained this to accused. 
Accused then· told Alba.nus that he had an account with the Balboa branch of 
the Chase National Bank, and Alba.nus said he would accept such a check. · 
In Alba.nus• presence. accused crossed out the word "Anniston" in the da..te 
line and in the name of the drawee-bank, and inserted in its ·place in the 
former, "Chase Balboa", and in the latter, "Chase". Alba.nus gave accused 
il5 in Uuited States currency in return for the cheok. The check was in
troduoed as Prosecution's Exhibit A (R. 8-10,11,12). 

- Mr. Gomez testified that •a day or so 0 after receipt of the check 
given by accused to Hotel Central, his b,wlc received that given to the. 
International futel,· and that it was likew.i.se returned because there waa 
no account in accused• s name '(R. 14 ) • · 

Lieutenant Colonel Charles H. Gearhart, 150th. Infantry, Fort Davis, 
Canal Zone, testified ~t he received -the two dishonored checka from 
8 Colonel Joonro", commanding off'io•r ot the regiment, and that he prdmptly 
telephoned accused to tell him.of this taot. Witness asked accuaed to have 
the ,$40 in his offioe. by the next morning. ~. lie instruoted aocuaed to giTe 

the money to the color guards partioipa.ting in a para.de at Fort Clayton, 
so that they could bring it with them on their return. Upon their arrival 
the guards told witn~sa that acouaed had not given them anyuney. Witness 
again telephoned acouaed, who explained tha. t tile guards had already lett 

- 3 -
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when he had finished the previous day's' conversation wfth witness·. Witness 
then told accused to ser:rl the money to him with the courier on the 5a03 
train that afternoon, but the courier did not bring any money. The next· 
morning witness again tried, unsuccessfully, to reach accused by telephone, 
and later learned that accused had been restricted to his station. The 
c~cks were later ma.de good,liut_witness did not know how (R. 16-18). 

Captain George E. Murre.y, 150th Infantry• accused's commanding officer 
at Boronga Ranch, testified that (apparently on the day when Lieutenant 
Colonel Gearhart instructed accused to ser:rl the $40 with the courier on 
the 5a03 train) accused had asked him for transportation from Fort Clayton 
to Boronga Ranch uto get something". Accused refused, however, to disclose 
the specific purpose of the trip, so witness would not give him transpor
tation. The next morning witness placed accused under restriction upon . 
orders from 8 Colonel Monro" (R. 19,20). 

Prosecution's Exhibit C shows that accused received a partial payment 
of pay and allowances on 18 January in the a.mount of i}.50 (R. 24J Pros. Ex. 
c). 

Major H. B. Alefander, 150th Infantry, testifi-ed that 11some time ago" 
he had received $40 from "the connna.nding officer" (Captain M.lrray?) for pay
ment of the checks (R. 21). 

Evidence for defense. 

Defense counsel stated tha.t accused's rights as & witness had been 
explained to him. Accused took the stand and ma.de· an unaworn statement. 
He stated that "in the month af January" he had won a considerable sum of 
money playing oards, and that not wanting to lose it a.gain, he had given 

. $250 of it to 11a young lady whose name is Roda.is 11, telling her to "put it 
in the ba.Dk" for him. He "assumed" that &he had ba.nked it in the Chase 
National ·Bank in Balboa •as there is where all other officers have their 
&coounts 11

• He therefore wrote the two checks (R. 24). 

Accused's version of the efforts of Colonel Gearhart to secure 
restitution corresponded with the testimony of Colonel Gearhart and Captain, 
Murrq. He did not explain his request to Captain Murray beoause he 11thoughl 
it was a personal matter and none of his concern". He was unable to ma.lee 
the checks good because of his restriction to his post, though he stated 
that he was not in need of money, since his father "had opened several aooou: 
for him 11in different banks in the states 11, and that if he had had the op
portunity he would have paid the money baok when it was asked for (R. 25). 

4. There is no reasonable doubt of aooused's guilt. He admitted , 
uttering both checks. That he ha.d no a.ocount in the drawee be.Ilk was clearly 
proved. ·The only evidenoe to the effect that he ha.er intent to have any 
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money in the bank: to meet the checks lies in his own statement. This 
·statement the Board of Review deems unworthy of belief. Beyond giving 
her. surname, accused gave no details concerning the Miss Rode.is to whom 
he 'said he entrusted his gambling winnings. He did not claim to have 
instructed her as to what bank she should deposit the money in; he merely 
"assumed" that she put it in the Chase National Bank. He did not, ap
parently, make any effort to provide that bank with a signature card, 
nor ascertain whether the money had in fa.ct been deposited. It is sig
nificant that as to the second oheck, he did not propose to draw on that 
bank, but upon one in Alabama. It can not be said that he honestly be
lieved or intended to have an account there. 

Nor, despite his p~otests to the contrary, did accused show an honest 
effort.to make restitution. Though he offered excuses for his failure to 
pa.y, he did not even attempt to get in touch with Colonel Gearhart after 
his failure to meet the color guards or after Captain Murray's refusal to 
grant him transportation. His whole conduct impresses one as being thoroughly 
discreditable, and Tiolative of the standards of honor and integrity expected 
of an officer and a gentleman. · 

6. War Department records show that accused is 22 years of age. He 
attended Hamilton, Ohio, High School for three years, but did not graduate, 
and enlisted in the 147th Infantry, Ohio National Guard, on 15 Octo~•r 1940. 
He attended the Infantry School, Fort Benning, Georgia, and upori graduation 
therefrom was honorably discharged from the Army and commissioned a Second. 
Lieutenant, Infantry,~ of the United States, on 20 June 1942 •. In recom
mending him for attendance at that school, Captain Robert F. Johnson, Infantry, 
his commanding officer, stated that'his character wa.s ·11excellent" and that 
he had demonstrated "outstanding qualities of leadership". 

6. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of accused were ooimnit.ted during the trial. In the opinion of the 
Board of Review the record of trial is legally sufficient to support the 
findings of guilty and the sentence and to warrant confirmation thereof. 
Dismisal is mandatory upon oonviction of Tiolation of Article of War 95 •. 

• Judge Advocate. 

- 6 -
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1st Ind. 

War Department, J.A.G.O., 26 APR 194~ To the Secretary of War. 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Raymond E. Moore (0-1285795), Infant~. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation thereof. I recommend that the sen
tence be confirmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed tQ carry into effect the recommendation hereinabove made, should 
such action meet with approval. · 

Myron C. Cramer, -
Major General, 

3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Draft of· ltr. for 

sig. Sec. of War. 
Incl.3-Form of Ex. action. 

{Sentence confinned. G.C.M.O. 340, 1 Jul 1944) 
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WAJt DEPART"iENT 
~ Service Forces 

In the Office of The Judge !dvocate General 
Wa:shington,D.C. 

(41) 

SPJGN 
CM 252378 

: 6 APR 1944 
UNITED STATES ) 11TH ARMORED DIVISION 

Te 

Second Lieutenant JOHN F. 
cax (0-1311373), In:t:antey. 

) 
) 
) 
) 
) 

1 Trial by G.c.:r.r., convened at 
Ca111p Cooke, California, 23 
February 1944. Dismissal. 

OPINION of the BOA.RD CF REVIEW 
LIPSCOMB, GAMBRELL and GOLDEN.,,_____ Judge Advocates 

. . 

l. The Board of Review has examined the record of trial in the·case 
o! the officer above named and submits this, its opinion, to The· Judge 
Advocate General. 

. . 
2~ The accused was tried upon the following Charge and Specification: 

CHARGll:1. Violation of the 85th Article of War. 

Specification: In that Second Lieutenant John F. Cox, Infantry, 
63d Armored In.fantrjr Battalion, was, at Ibis, California, on 
or about 2 February_l944, found drunk while on duty as offi
cer of the day. 

He pleaded .-not guilty to and was found.guilty of the Charge and its Speci
fication...,· He was sentenced to be dismissed the service. The reviewing au
thority_.·ipproved the sentence and forwarded the record o! trial for action 
undei:. Article of War ·4a. 

3. The evidence for the prosecution ~hows that the accused by appro
priate orders of his organization had been designated as officer of the day 
for Wednesday, 2 February 1944, with his tour of duty commencing at l6JO 
o'clock on 2 February·1944 and ending at 1630 o'clock on J February 1944. 
He relieved his predecessor at about 1700 o'clock on 2 February 1944 and 
undertook the performance of such assigned duty at Ibis, California, 1'here 

.. his organization was located. About three hours later, at 2000 o • clock, an 
officer observed the accused pouring out some water in front of the former' s 
tent. The accused explained this action by stating that he was going to get 
some fresh water. However, he proceeded across the street to a·tent occupied 
by Captain Ralph G. Leigh, Captain James P. McClenahan and First Lieutenant 
Gordon D. Petree and was observed a few minutes later, apparently as the 
.result of a friendly scuffle, falling awkwardly out of the tent by the sa.ine 
officer who., nevertheless, was unable to state that the accused was drunk or 

\that his actions had so indicated (R. 6-8, 8-9, 9-11, Pros. Exs.".A." and "B11 ). 



(42) 

· Upon entering the tent occupied by the above named three offi
cers, the accused asked whether they needed any water and they anS1rered 

· in the negative. He observed a partially filled bottle of whiskey from 
which the other three officers had each taken a drink shortly before and 
from which the accused, according to Captain Leigh who was ill with a 
cold and had retired, also too~ a drink, stating that if they wanted any 
rum he had "plenty of it". The other two officers, although present in 
the t.ent, did n,Jt observe the accused take this drink and, contrary to 
Captain Leigh, were unable to sto.te that t.l-ie accused had the odor of 
liquor on his breath. Although there was some divergence of recollection 
among them concerning whether they had taken their drink directly from 
the bottle, and with or without coca cola as a "chaser", they were all. 
agreed that the accused eng~ed in scuffling with Captain Mcclenahan and ' 
Lieutenant Petree during which he (~~e accused) appeared to be hesitant 
in his speech, uncertain 0..'1 his feet, and apparently intoxicated. During 
the scuffling he was thro1m out of the tent, falling on his face on the 
ground outside. He reentered the tent with an apple which he attempted to 
present to Captain Leigh who appeared to· have been annoyed by the accused's 
actions. The accused was not equipped with side arms and in the opinion 
of all three of these office.rs wa.s drunk, intoxicated or under the in
fluence of liquor so as not to be able to perfonn his duties in a proper 
manner. The organization's assistant adjutant had noticed the scuffling 
in the tent but had not attributed any importance to it. Later at about 
2030 o'clock and at the direction.of Captain LJ!igh he had relieved the 
accused from duty as "Officer of the Day", ·characterizing the accused as 
being "mildly drunk" and unable, in his opinion, to perform his duties 
(R. 11-16, 16-22, 22-28, 29-33). . 

4. The accused, after explanation of his rights as a witness, elected 
to remain silent but the defense by the accused's company commander showed 
that the accused had a .rating of "excellent" and that the officer of the 
day, who had been relieved by the accused, was of the opinion that at such 
time and at a. shortly subsequent time the accused was not drunk. A 
medical officer testified tha.t he saw· the accused at 1735 o'clock on 3 
February 1944 and t.iat at such ti.~e the accused was not drunk and that an 
examination made at the hospital shortly thereafter·confirmed such find
ing. Hovrever, such officer was un.::.ble to give an opinion concerning the 
accused's condition on the preceding evening (R. 34-36, 36-37, 37-38 Def. 
Zx~. ".A", "B"). . ' 

5. The S)ecification alleges that t~e acc~sed, at Ibis California, 
on or about 2 ]'ebruary 1944, wa::i found drunk while· on duty a~ officer of 
the day. Tte elements of the offense alleged are being found drunk while 
in the course of :militarJ duty and "any intoxication which is sufficient 
sensibly to impair the rational ~d full exercise of the mental and 
p,gv:sical faculties is drunkenness v:rithin the meaning of the Article of War"
LBfl (1.~c1.:, 1928, par. 145). · 
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Tlie eviC:ence for the prosecution concksiv~ly est~blishes that 
the accused had been duly appointed 9fficer _of the day and had entered 
upon the perfarr..ance of the duties t.'lereof. The accused was, therefore, 
in the course of the performance of a military duty. The prosecution's 
evidence, likewise, by the testimony of four officers established beyond 
a reasonable doubt that at a designated hour during the accused's t.our of 
duty he was intoxicated to the extent that the full exercise of his 
peysical and n.ental faculties Ylas sensibly in:paired E1J1d to the extent 
that he was unable to properly perform his assigned duties. This evi
dence was believed by the court and neither it nor the court's finding 
was in fact challenged or controverted by the evidence for the defense 
because such evidence 1:1erely establi'shed his ~obrie-ty about three hours 
before and about 21 hours a.i'ter the time of the alleged intoxicaticn which 
manifestly was ineffective to show his condition at the time when the 
offense was alleged to have been corud.tted. The evidence, consequently, 
establishes beyond a reasonable doubt the accused's guilt as alleged and 
amply supports the findir.gs of guilty of the Charge and its Specification.

1 

6. The_ accused is about 33 years of age. The War Department records, 
show that he has had enlisted service from. 20 October 1939 until 17 Febru
ary 1943 when he vras commissioned a second lieutenant ~ol) completion of 
Officer Candidate School and that he has had active duty as an officer 
since the latter date. 

7. The court was legally constituted. No_ errors injuriously affect- • 
ing the stlbstantial rights of' the accused were col'mnitted during the trial. 
For the reasons stated the Board of Review is of the opinion that the 
record. of trial is legally.sufficient to support the findings of guilty of 
the Charge and its Specification and the sentence, and to warrant confirma
tion thereof. Dismissal is mandatory upon conviction ir.. time of war of a 
violation of Article of War 85. 

~./!~dgo Adv~cato 

/tv£L. au fi 4z11 4,,ofi!udge Advocate 

~~• Advocate 
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SFJGN 
CM 252~78 

1st Ind. 

War Department, J.A.G.O., Z l APR )944-· To the Secretary of Tlar. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of H.eview in the, 
case of Second Lieutenant John F. Cox (0-1311373), Infantry. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally suf;ficient to support the finding3 and 
the sentence and to warrant confirmation thereof. I recommend that 
the sentence· be confirmed but coJill:!llted to a rep:r1Jlland and a fine of 
~?50 per month for six months and that the sentence· as thus modified 
be ordered executed. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a fonn of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

Myron C. Cramer, 
Major General, 

·The Judge Advocate General. 

3 Incls. 
Incl l - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig • .Sec. of War. 
Incl 3 - Fonn of Executive 

action. 

(Sentence confirmed tut commuted to reprimand and fine of $,50 
per month for six ioonths. G.C.M.O. 250, 30 May- 1944) 
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VIAR DEPARTMENT (45)
Army Service Forces 

In the Office of The Judge Advocate General 
'Washington., D. c. 

SPJGQ . 
C1I 252389 

'i 4 APR 1944 
UNITED STATES ) SAN FRANCISCO PORT OF EMBARKATION 

) 
) Trial by G.C.:M• ., convened at 
) Fort Mason., cali.fomia., 22 

captain FRANK A. DAVISON 
I 

) .February 1944. Dismissal. 
(0476231)., Transportation ) 
Corps. ·· ) 

OPINION pf tht BOARD OF REVIEW 
ROUNDS, HEPBURN and FREDERICK., Judge AdTocatu. 

1. The Board of Review has examined the record of trial in the 
case.of tht officer named above and submits this., ita opinion., to The 
Judge Advocate General. · 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARJE I: Violation of the 94th Article of war. 

Specification 1: In that captain Frank A. Davison (then First 
Lieutenant) Transportation Corps., did., at San Francisco., 
californ:La., on or a_bout 30 June 1942., present for payment a 
cl.aim against the United· States., and did secure payment there
of f'rom Colonel R.H. Bradshaw., Fina.nee Department., Finance 
Officer., Ulited States A.rrrry., an officer o! the united States 
Anny duly authorized to pay such cla.:uns., in the amount of· 
$70.40., for subsistence and rental allolVallces., by- represent
ing that he., the said captain Davison., was a married man., 

· that one Nova Shaw., cl.aimed by him to be Nova Davison., re
siding at 295 East Fifteenth Street., Pittsburg., calif'ornia., 
was his lawful wife., and that he was ·entitled to said sum., 
which claim was !mown by the said Captain navi·son to be 
false and fraudulent., in that he was not a married man., and 
the said Nova Shaw was not his l.aw.t'uJ. wife., and he was not 
entitled to receive the said sum• 

. Specification 2: In· that captain Frank A. Davison., (until 9 , 
February 194.3 First Lieutenant) Transportation Corps., did., 
at camp Stoneman., california., from on or about 31 July 1942., 



(46) 
to on or about 30 June 1943, present for payment claims against 
the United States and did secure payment thereof from Lieutenant 
Colonel (then 1rajor) Robert H. Hansen, Finance Department, 
Finance Officer, United States Army, an officer of the United 
states Army duly authorized to pay such claims, in thl aggre
gate amount of·about $1320.60, for subsistence and rental al
loviances, byrepresenting that he, the said Captain l)a.vison, 
(until 9 Februa:ry 1943 First Lieutenant) was a married man., . 
that one Nova Shaw, claimed by him to be Nova Davison, residing 
at 295 East Fifteenth street, Pittsburg, california, was his 
lawful wife, and that he was entitled to said sums, which 
claims were known by the said captain Davison to be false and 
fraudtu.ent, in t:tat he was not a married man, and the said Nova 

·Slaw was not his lawful wife, and he was not entitled to re
ceive said SU!l'.S. 

CHARGE II: Violation of the 95th Article of war. 

Specification 1: In that captain Frank A. l)a.vison, (until 9 Febru&ry" 
1943 First Lieutenant) Transportation Corps, did, from on or 
about 24 June 1942, until on or about 23 June 1943, at camp 
Stoneman, california, and Pittsburg, California, introduce one 

.- Nova Shaw to fellow officers and civilians as his lawful wife, 
and did., during this period openly maintain domicile with the 
said Nova Shaw, he, the said captain Frank A. l)a.vison then and 
throughout this period well knowing that the· said Nova Shaw was 
not in fact his law:f'ul wife. 

Specification 2: In that Captain Frank A~ Davison, Transportation 
Corps, did., at Camp Stoneman, califomia, on or about 2 Novem
ber 1942, for the purpose of securing medical attention at.the 
expense of the Government, arrange for the admission of, and 
did secu:re medical care and attention by medical officer~ of 
the United states Aney"· for one Mova Shaw, byrepresenting 
said Nova Shaw to be his lawful wife, when in fact she was not 
his lawful wife, as he then and there well knew. 

He pleaded not guilty to, and was found guilty of, all Charges and Speci
fications. No evidence or previous convictions was introduced. He was 
sentenced to be dismissed the service and to· forfeit all pay and allow
ances due or to become due. The review'.Lllg authority approved~ so 
much o.f .the sentence as provides .for dismissal., and forwarded the record· 
of trial for action under Article of War 48 • 

. 3. '.rhe competent evidence for the prosecution may be sUIDill8,rized as 
follows: 

Charge I and its Specification 

Certified true photostatic copies of the originals of fourteen 
pay and allowance account vouchers .filed by accused from 30 June 1942 to,· 
and including, 30 June 1943, covering the period £ran 9 June 1942 through 
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3) June 1943, vrere introduced into evidence, without objection (Ex. 3, 
R. 9). '.Ihe original 0£ each 0£ these was signed by accused, and certi-
fied by him to be true and coITect. In each 0£ these fourteen vouchers 
accused named •Mrs. Nova Davison", or "Nova Da.vison• as his dependent and 
as his lawi'ul. wi!e, and made claim from the government £or the subl'Jistence 
and rental allowances authorized by law for ll married officer (Ex. 3). 
It was established by documentary evi~ence, that is, by the certified 
true copies of the pay vouchers themselves, by certified true copies of. 
cancelled government checks (Ex • .3), by testimony of the Arrtr:! Fina.nee 
officers 'Who approved the vouchers and issued the checks in payment there
of (R. 12-13, 16-24), and by stipulations made by accused and his counsel 
in open court (R. 17, 18, ·2.3) that these same pay vouchers were, in due 
course, presented to the appropriate Finance officer of the United states 
Army for approval and payment and were by him respectively approved for 
payment, and that accused was actually pa.id the. respective amounts claimed 
by him in each voucher for subsistence and rental allowances, by check or by 
voucher di,awn on the Treasurer of the United states bt the Army Finance.. 
officer to whom these respective vouchers were presented. 

The voucher filed and presented by accused under date of 30 
June 1942, was presented to, approved by, and pa.id by Colonel Robert H. 
Bradshaw, at the time a Finance Officer of the United States A.rrrry, who 
issued to accused a government check over his signat"ure (R. 12-13, 24). 
The remaining l3 vouchers in question were presented to, approved by, 
and paid by government checks issued over the signature of Lieutenant 
Colonel Robert H. Hansen, 'Who was at the time a Finance officer of 
the United states AITJIY (R. 16-24). It 'W3S oral4" stipulated by the ac
cused, his counsel, and the prosecution in open court that the total amcnmt 
received by accused, as subsistence and rental allowances for his alleged 
dependent wife, tor the period of time stated upon the vouchers above
mentioned, exceeded the sum he would have been lawfully entitled to re
ceive as a single man, for the same pur_£Oses and over the same period of 
time, by the amount of $1,.391 (R. 2.3) f;f'/0.40 of which was approved and 

_ pa.id by colonel Bradshaw on voucher of 30 June 1942 (R. 24), and fiJ.,320.6o 
of 'l'lhich was approved and paid by L:1.euten.a.nt Colonel Hansen on vouchers 
.filed as or, and after, .31 July 1942 (R. 16, 24)J .A.ccused lived with 
Nova Fontaine !'also 'knovm as Nova Shaw '(R. 69, 70)Jfrom sometime in June 
1942 (R. 70), until. sometime in May 194.'.3 (R. 77). During all of this. time 
the accused, both by word and action,· held the said Nova Fontaine (Nova Sha,r 
(R. 69-70)) out to the public as his J.aw!ul wife (R. 59-70). _ Lieutenant 
Colonel Willard Kuhn, Inspector General's Department, testified that on 
.3 December 1943 accused, after having been dul¥ 118:'ned. and advised of his 
legal rights, in the. premises and in respol'lSe to the question., where and 
when he (accused) and tt~s. Nova Davison" were married, replied, IIWe are 
not married. We have an illegitimate child" (R. 66-67). Nova Fontaine 
(Nova Shaw ) testified that she and accused lived together as husband and 
wife from June 1942 until Hay 1943, during all of which period she was 
represented to the public as 1Irs. Davison, but that in fact they were 
never legally married., and during all of said t:ime she was, within the 
knowledge of accused, ma.rriedto another., and l.llldivorced (R. 69-71). 
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The prosecution also .introduced into evidence a ce.rtified copy of an 
application for marriage license, subscribed, sworn to., and filed in 
Wlishoe County, Nevada, on 24 June 1943, by Frank A. Davison and Maybelle 
Buno (Ex. 1), and a certified copy of a marriage certificate, showing the 
marriage of Frank A. Davison., to Maybelle Buno on the same date., at Reno, 
Nevada (Ex. 2). The application for marriage licenee declared on its face 
that a former marriage by applicant Frank A. Davison was terminated by 
divorce in 1936, and made no reference to any subsequent marriage. There 

was no direct evidence identifying accused as the same Frank A. Davison 
who signed the application for m.arria6e license., but in his statement to 
Lieutenant colonel Kuhn on 3 December 1943., accused admitted that he 
married "Mrs. Maybelle Bunoll in Reno., Nevada., on 24 JUne 1943. It was 
stipulated orally in open court by the prosecution and by defense counsel 
that accused had before this trial refunded the amouI1t of $1,391.,which he 
had frau9-ulently drawn as explained above., to the United States· Govern
ment (R. 23). 

Charge II and its Specifications 

Accused and Nova Shaw (Nova Fontaine)., a married wanan who was 
separated but not divorced from her husband, began living together as 
husband and wife in O~p:ta, Washington., in November lC)Q. (R. 70), at whic!:h 
time accused was an ·enlisted man (R.· 77). Accused left tbe state of Washing
ton for californ:ta during 1.r~rch 1942 (R. 77), and was commissioned a first 
lieutenant, Anrry of the United States, effective 9 June 1942 (Ex. 3). 
Nova Shaw joined accused in Pittsburg, california, 15 June 1942 (R. ?7), 
accused having supplied the money upon which she made the trip £ran 
~p:ta, and they immediately resumed living together as husband and 
w.l..fe (R. 71). , They continued to live together as husband and wi!e until 
some time in May 1943, when she returned to the State of 1'.ashington · 
.for the purpose of getting a divorce (R. 73, 77). During all of the 
time that accused and Nova Shaw (Fontaine) lived together in Pittsburg, 
she was introduced as Hr~. Davison and was held out to the public, both 
civilian and Anny personnel, .by accused as his wife. She and accused 
.frcm time to .time entertained other officers and their wives in their 
home., and were occasionally entertained in the homes of other o.ff'icers, 
and upon all such occasions, in tact at all times., she was represented by 
accused to be, and introduced as, Mrs. Davison (R. 71., 72). Accused .knew 

, at all times that she was married and undivorced, but they planned to 
marry when she did obtain a div~rce (R. ?l, 73, 80). 

On 3 November 1942, Nova Shaw gave birth to a female child, of' 
11hich accused is admittedly the father (Ex. 5, 61 R. 37, 73). Before and 
during the birth of this child she was cared :for in•the Arm:, hospital at 

.camp Stoneman, P:t.ttsburg, california by .A.rmy doctors(R. 25-37). Nova 
Shaw testified that she and accused had discussed in advance· arrangements 
!or her prenatal treatment and hospitalization but that some one other...than 
she made those arrangements (R. '79). Accused accompanied her on the .first 
preD.atal visit she made to captain Medley, M.c., Chie.1' of the out Jatients 
Clinic and in charge of obstetrical cases, and upon virtua~ all subsequent 
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trips. He visited her .frequentq., in the role o.f husband., at the 
hospital after the baby was born., and the medical care and hospitalization 
were supplied her as the wife of accused (R. 28., 31., 35). 

- In '1/13.y 1943 Nova Shaw returned to the State of Washington 
(R. 77) and obtained a divorce decree (R. 74)., which became final in 
December 1943 (R. 77). Accused supplied the money with which she did 
this (R. 74). During her absence., accused., as above set out, married 
Maybelle Buno. Upon the return of Now Shaw (Fontaine) to Pittsburg, 
accused gave her $600 and continued thereafter for three months to 
contribute to the support of their baby (R. 78). 

4. Evidence for the defense: 

Colonel Murray H. Ellis., Commanding Officer of camp Stoneman 
(R. 44), Major Edlr.in w. Barron, Staff Judge Advocate at that post (R. 46)., 
Major Kermeth Peck., fonner Provost :t.:arshal at camp Stoneman (R. 53), 
and Saul Jimno., Chief of Police., Pittsburg., cali.fornia (R. 56)., testi
fied in effect., that accused was an excellent officer (R. 44, 47., 53, 
57)., very attentive to duty (R. 48~ 53)., capable of handling difficult 
situations (R.44,48., 58)., and that they would be glad to have him 
back under their command., or as an associate in their work (R. 44., 54)• 
These witnesses knew little or nothing of accused's home li.fe (R. 45 , 
50, 54., 61)., although two of them had met "Mrs. Davison• (R. 54., 61). 

Accused., having been advised of his rights., elected to make 
an unsworn statement., which was in substance as follows: He first 
enliated in the Army in 1920., at the age of seventeen. He served. only 
about eight months of that enlisiziient, having been aischarged in 1921 
when t.he A.nrry was reduced in size. He enlisted again in November 1929 
and thereafter continued to serve as an enlisted man until 8 June 1942, 
at which time he was discharged to enable him to accept a commission as 
a first lieutenant., A.rr.iy of the United States. He was a first sergeant 
at the time he was discharged as an· enlisted man., and had been a non-

~ commissioned of.ficer., except for about ten months, during all of the ti.me 
since his second enlistment in 1929. Accused met Nova Shaw in Olympia., 
Washington (R. 84).. He proposed marriage with her as soon as he learned 
she was bearing his child., which was 'While he was still stationed in 
Washington (R. 85). She was not then free to marry him, but he nevertheless 
made an allotment in her favor., wi1ich continued in effect until he -was 
discharged as an enlisted man (R. 85). After he became an officer, 
accused established a residence for Nova Shaw (Fontaine) in Pittsburg., 
califomia., and sent for her to join him there., with the understanding 
that she would obtain an interlocutory decree of divorce before leaving 
the State or "Washington (R. 85). She did not obtain the decree of 
divorce before joining accused in Pittsburg., and so advised him upon 
her arrival (R. 85). Accused insisted., at various times before the 
baby was born, that she return to Washington and obtain.the divorce., 
but she was afraid to make the trip in her condition (R.: 86). After 
the child was born and the mother's health improved, accused paid the 
latter's expenses back to the State of Washington for the purp_ose or 
getting a divorce. At the time., he still intended and expected.. to marry
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her (R. 86). However, mile she -was in washington, they agreed by 
letter to separate (R. 86), and upon-her return to Pittsburg he gave 
her approximately- $800, in two payments, and made an agreement with 
her as to the care of the child (R. 87). He carried out nis agreement 
for the care of the .child until he was transferred to Fort McDowell. 
At th.at ti.me he was saving all the money he could in order to make a 
refund to the government, and knew that neither .the woman nor the child 
was :in need (R. 87). 

~ Accused did not prepare the pay and allov.ance vouchers in 
question, but he si&ned the vouchers knowing that ~:rs. Nova Davison" 
was listed as his lawful wife and that they were not married (R. 87-88). 
He intended to marry her just as soon as possible, and believed that 
marriage would clear up the fact that he had been obtain:ing money from 
the goverrunent under false pretenses (R. 88). He began in uarch 1943 
to s~ve out of his pay sufficient funds with which to reimburse the· 
government. He had accumulated a sufficient sum to have made the ref'l.llld 
in December 194.3, but ,.as unable to ascertain the correct amount due. 
He made the refund on 21 February 1944, the day before his trial (R. 88). 

5•. It is apparent from the record that the offenses alleged in 
Specifications land 2, of Charge I, were charged ins eparate specifica
tions only because of the fact that the vouchers involved m,re presented 
to, and paid by, different Army Finance Officers. They do not require 
separate discussion. The evidenca shows conclusively that within the 
period of time alleged accused either presented, or caused to be pre
sented, to the Anny Finance Officers named in the specifications, for 
approval and payment, fourteen pay and allowance accounts, in each 
of ltlich he na:ned 11Nova Davison" as a dependent and as his lawful wife, 
and riada claim for commutation of rent and subsistence at the rates 
II'OVided by law for a married man. Each of these signed instruments· was 
a claim against the United States. The evidence leaves no doubt that the 
person who was being listed in these vouchers as "!firs. Nova Davison" was 
in fact Nova Fontaine (also known as Nova Shaw). Accused was not married 
to this woman and did not believe himself to be married to her. This 
fact is clearly established by the evi?ence, and was admitted by accused 
in his unswom statement to the court. He admitted that he first 
proposed marriage to Nova Fontaine 1h the State of Washington, which 
was several mont.ris prior to the t:ime he was commissioned an officer, and 
she was not then free to marry him because she was married to another 
man. This barred them from even contracting a common law marriage. Nova 
Fontaine ~ormed accused when she joined him in Pittsburg, Galifornia, 
that she had not obtained a divorce, and accused thereafter from time 
to time endeavored to get her to return to the State of Washington and 
procure one. Therefore, each time accused presented one of these pay and 
allowance vouchers, claiming the subsistence and rental allowances 
provided by law for a married officer, he presented a claL~ against 
the United States which was false and fraudulent and w'nich he knew at 
the ti.me he presented it to be false and fraudulent. Accused admitted 
this in his statement to the cC';ll"t, and Vltlo.L~ failed to advance a.rry 
theory which could, under the law, operate as a defense. His acts and 
conduct fall squarely within the provisions of Article of war 94 ( CM 
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244648 - Tuttle). The fact. that the day before. trial he re.funded to 
the government all money thus unlawfully obtained.by him does no more 
than extenuate the offense. Each .false claim presented by accused 
constituted a separate offense, but he ,vas benefitted rather than 
harmed by having 13 of these offenses charged as one offense in Speci~ 
fication 2, and no prejudicial error was committed in this respect. 

'!he evicience conclusively shows that accused did live openly 
in Pittsburg, california, with Nova Fontaine (Shaw) as husband and wife, 
from June 1942 until May 1943, !mowing that they were not married and 
could not be married, the while holding her out to the public.and intro
ducing her to fellow officers and their wives as :Jrs. Davison, all as . 
alleged in Specification l, Charge II. The rela.tionship betxeen accused 
and this woman was adulterous from its inception, and made worse by the 
birth.of their illigitimate child. While the disposition manifested 
by accused to make provision for his child is no doubt commendable, he 
violated not on'.cy civil law, but the acc·epted standards of decency 
and morality prevailing in this country, and the military code of honor, 
by openly living in adul.tery and in flGuting his mistress before .fellow 
officers and·their wives. His conduct in this respect constituted a 
violation of Article of War 95. (CM 244648 - Tuttle). 

The offense charged by Specification 2, Charge II., is, in es
sence., that accused was guilty of dishonest and dishonorable· conduct in 
providing medical care and .hospitalization for Nova Shaw (Fontaine) at 
government expense., when she ,vas not entitled to receive it. This 
being so, it is not of great importance that the evidence does not show 
clearly that accused ma.de formal arrangements wit..11. some particular 
officer for this medical care and hospitalization. He 1'8nt with this 
woman to see the doctor the first trip she made, and ace0111pa.nied her 
on most of the trips she made thereafter. He was posing as her 
husband and she as his wii'e in all of-their frequent associations 
around the hospital., a_nd no contention was ma.de., nor was there B.n'3' 
evidence from which one could deduce, that he did not have full lmow
ledge that she was being treated at government expE\nse £or the sole 
reason that she was believed by those administering to her to be the 
lawful wife of' ari Army officer. So,· even though there may not be evi
dence showing with certainty that accused made formal arrangements in 
advance., there is ample evidence to show that he was nevertheless re
sponsible £or Nova Shaw's being treated and cared £or in a government 
hospital and at government expense. By consoiously being a party to 
this arrangement., whether actively or passively, he was euilty o:t 
practicing a fraud and deceit upon the government., ·which 1tas conduct 
unbecoming an officer and a gentleman and a violation of' Article or War 
95. 

While the application for marriage licem,e ,made by Frank 4. 
Davison and J.!aybelle Buno in Washoe County., Nevada., Ori 24 June 1943 
was :improperly admitted into evidence at the time it was ~admitted, 
because there had been no previous evidence connecting the Frank A. 
Davison named thereon with accused., his identity as such was later suf
ficiently supplied circumstantially by the marriage license showing the 
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marriage of Frank A. Davison and :Maybelle Buno on the same date at 
Reno., Nevada, and by proof that accused had told Colonel Kuhn that he 
married ;-.~aybelle Buno in Reno, Nevada, on 24 June 1943. A.side from 
this inadmissible applicatio~ there was a.-nple evidence elsewhere in the 
record of trial suff'icient:W::sustain the findings., so accused suffered 
no prejudice toany materiat\right by its admission into the evidence. 

The court did not err or abuse its discretion in permitting 
the prosecution to reopen its case and introduce additional evidence to 
supply certain original deficiencies after the motion by defense counsel., 
following the close of the prosecutionis case., for findings of not guilty 
was denied. (Far. 71d, MCM, 1928., P• 56). 

6. War Department records disclose that this officer is 40 
years'of age. He is married. No high school training is shown, but 
it appears that he attended Business Collage for 1 year and 3 months., 
studying bookkeeping and accounting. He enlisted in the Army on 22 
December 1920 se?'.V8d until 2.3 July 1921. He reenlisted on 29 November 
1929 and th.ereafter served with the Infantry in various capacities and 
grades., including .first sergeant, until discharged on 8 June 1942 to 
accept a commission as a first lieutenant, Army of the United States. 
He entered on active duty 9 June 1942 and ~ecame assistant Provost 
::arshal at Camp Stoneman, California. He was promoted to the grade of 
captain on 9 February 194.3. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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1st Ind. 

vrar r:apartment, J.A.G.O • ., 6 MAY 1944""To the Secretary of War. 

1. Herewith transmitted for the action of the ·President are 
the record of trial e.nd the opinion of the Board of Review in the 
case of Captain Frank A. Davison (0476231)., Tran~porta~ion Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
the sentence as modified a.nd approved by the reviewinb authority- and 
to W'c'rrant confirmation of the sentence. I recommend that the sen
tence as appro,ed by the reviewing authority- be'.confi:nned and carried 
into execution. · 

3 • .Inclosed are a draft of a letter for your-signature., trans
mitting the record to the President for his action, and a foro of 
Executive action designed to carry into effect the reco:nmend.ation 
hereinabove made, shc..uld such action meet 'With ~pproval •. 

~;yron c. Cramer, 
!!ajor General., , 

Tha Judge Advocate. General•. 

3 Incls. 
1 - :1ecord of trial. 
2 - Dft. ltr. siG• of S/t'l. 
3 - Form of action. 

(Sentedce as approved by reviewing authority confinned. 
G.C.M.o.· 375, 18 Jul 1944) 





WAR DEPARI'MENT (55)
Army Service Forces 

In the Office of The Judge Advocate General 
· Washington, D. c. 

SPJGV 
CM 252439 . l 9 MAY1944 

UNITED STATES ) EIGHTH SERVICE COMMAND 
) ARMY SERVICE FORCES 

v. ) ~ial by G.C.M., convened at 
) Camp Claiborne, Louisiana, 8 

Privates NICHOLAS E. PEROS ) March 1944.' Ea.ch: Dishonorable 
(33417095), Company A, and · ) discharge and c oni'inement for 
CHARIES M. JOHNSON (36720295), ) lif!. Penitentiary.
Company D, both of 1307th En- ) 
gineer General Service Regiment.) 

FlEVIEN by the IDARD OF REVIEW 
TAPPY, KIDNER and HARNOOD, Judge Advocates 

l. The I3oard of Review has examined the record of trial 1n the 
case of the soldiers named above. 

2. The accused were tried upon the follOWi.ng Charge and Specifi
cation: 

CHAiiDE: Violation of the 92nd Article of War. 

Specification: In that Private Charles M. Johnson, Company D, 
l3CY7th Engineer General Service Regiment, and Private 
Nicholas E. Peros, Company A, 1307th Engineer General 
Service· Regiment; Camp Clail:orne, Louisiana, acting 
jointly, and in pursuance of a common intent, did, near 
Alexandria, Rapides Parish, Louisiana, on or ab9ut 
29 January 1944, with malice aforethought, willfully, 
deliberately,. feloniously, unlawfully, and with premeditation, 
kill one Earl J. Beaty, a human being, by striking him on 
the head with a piece of wood. 

Both accused pleaded not guilty to and were found guilty of ·the Charge 
and Specification. Evidence of·one previous conviction of accused Peros 
for absence without leave was introduced. Each accused was sentenced to 
be dishonorably discharged the service, to forfeit all pay and allowances 
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due or to become due, and to be confined at hard labor at such place 
as the reviewing authority may direct for the term or their natural 
lives. The reviewing authority approved the sentences and forwarded 
the record or trial for action under Az:ticle or War 50-}. 

3. Competent evidence introduced by the prosecution shows that 
on the night or 29 January 1944, one Henry. D. Murray, a bus driver, · . 
was operating an Interurban Transportation bus along the route from 
Alexa4dria to Claiborne, Louisiana. Shortly after passing a place 
callea Pug's Filling.Station, Murray noticed a man lying just oft the 
highway (R. 17). He investigated and round him sprawled face down
ward in the middle or a gravel side road about ten or fifteen feet 
from the highway. Blood was splattered over the back or his head, 

. his face and his body.(R. 17, 18, 21, 22). The authorities at Camp 
Claiborne, a few miles down the highway, were notified and, within 
a half or three-quarters or an hour, military police from the camp 
arrived at the scene, followed soon by an ambulance from the station 
hospital (R. 18, 21, 22). The injured man was removed to. the station 
hospital where it was found that he was suffering from a "severe 
lacerated and contused wound on the back or the skull" which could 
have been caused by a blunt instrument (R. 22, 25, 26). He was · 
identified as E. J. Beaty, 63 years ot age, a taxi driver employed 
by F. A. Williams ot Alexandria (R. 12, 14, 18-20, 26, :,;, 37, 44; 
Exs. E, F). He had been working that night driving a cab and, when 
last seen about 8 p.m., he had collected about $12 in fares (R. 9, 10). 
He had been driving a 1939 Pontiac taxi and all or its windows were 
intact when he commenced wor~ (R. JJ). 

· At the station hospital the medical authorities decided that 
· Beaty could be eaf'ely moved to a civilian hospital (R. 25). A private 
ambulance was summoned and he·was transported to the Hue;r P. Long 
Charity Hospital at Pineville, arriving th.ere sometime around l a.m. 
on 30 January (R. 33, 34, 36). There he was round to be in a coma, 
was restless and had to be restrained. Examination revealed he had a 
jagged injury at the base of his skull, approximately 4 or 5 inohes 
long and or undetermined depth (R. 37). He was given supportive treat• 
ment to overcome shock and decrease the intra-cranial pressure but 
eventuall;r expired at approrlmatel;r 9 p.m. onl February (R. 38). The 
.cause ot death was intra-cranial pressure produced by the skull injur;r
(R. IJJ; Exe. I, J)~ No complications had caused or contributed to his 

. death (R. 41). . · .. · · · · ·. 

About the time ~eaty was being ~ransported to the Charity 
. Hospital, 8: state police patrol located an aba;idoned taxi near · 
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. 
Bringhurst Station on the Alexandria-Camp Claiborne road about 
1500 to 2000 feet from, but within siE;ht of, the main gate of the 
camp to which it was removed (R. 49, 51, 58, 59). The next morning 
F. A. Williams identified it as the taxicab that Beaty had been 
driving the previous evening (R. 44, 45)~ There was blood on the 
front seat, one driving rod had.been burned out and the other was 
badly damaged. The window glass in the right front door and left 
back door was shattered (R. 45, 46). 

Early on the morning of 30 January, some deputy sheriffs 
examined the spot where the abandoned car had been found. Footprints 
were discovered on the right of way bordering the highway indicating 
that someone had stepped from a vehicle. The deputies followed them 
some 50 or €JJ feet into an adjacent woods and came upon a raincoat 
thrown upon a pile of blackjack brush {R. 50, 51, 53). There was a 
man's handkerchief in one pocket of the raincoat with the marking 
11 J.;.cJ295 11 on it (R. 50, 54, 57). The deputies proceeded to the office 
of the Provost Marshal at Camp Claiborne, and exhibited the handker
chief with its marking and also the raincoat which was identified as 
Goverrunent issue (R. 51, 55, 56, 61). The Provost Marshal's office 
communicated with The Adjutant General's Office in Washington, and 
on or about 19 February, received word that there was a Charles 
Johnson in the 1307th Engineers at Camp Claiborne who had an Arln1 
serial number with 110295 11 as the last four digits thereof (R. 6.3,

'74). Immediately Captain Caston and Sergeant Goldstine of the 
l>rovost Marshal's office went to Johnson's barracks where a routine 
11show down" inspection of clothing was in progress (R. 64). The 
sergeant noticed a handkerchief among Johnson's effects bearing 
the marking 11 J-0295" and with border trimming similar to that on 
the one found in the raincoat. He also noticed that Johnson's 

· ·. blouse had n a big smudge on it that looked like blood" (R.. 64, 65) •. 
Johnson was,then driven to the Provost Marshal's office and on the 
way, without any mention being made to him of the reason for the 
trip, he vouchsafed that 11 ! have an idea what you are taking me in 
for 11 (R. 65). He asserted that he had not done it, that he knew who 
had but was not going to tell. When informed he had better reveal 
the culprit'& name and clear himself, he stated that it was Nick Peros. 
The latter was then picked up and also taken to the Provost l.larshal's 
office (R. 66, 70}. 

After brief questioning at the Provost Marshal's office, 
Peros and Johnson si~~ed written confessions which were admitted in 
evidence, except foruthe third paragraph of Johnson's confession 
(R. 66, 78, ~9, 82; Exs. N, O). The confessions were made by each 
accused separately after their rights ~d been fully explained to 

-.3-



(58) 

them and without any threats, promises or inducements being made; 
each was told he did not have to make a statement and that if he 
did it could be used against him (R. 71, 75-78). Peros, in his 
confession, stated in essential particulars that he and Johnson 
hailed a taxi in Alexandria on the night of 29 January and that, 
as they got into the cab, Johnson handed him a piece of 2 x 4 
lumber. Johnson sat in the front seat and Peros in the rear. It 
had been previously agreed that, when Johnson began to whistle, 
Peros was to hit the driver "on the head with the .2X4". After 
Johnson had whistled several times, Peros summoned "enough nerve" 
to strike the driver. He ·struck him on the head several times · 
with the 2 x 4. Johnson reached for the steering wheel and stopped 
the vehicle. Peros tossed the 2 x 4 into adjacent woods and then 
searched the driver, removing two billfolds from his·pockets which 
were subsequently found to contain no funds. The driver was then 
"kicked" out of the cab. Johnson and Peros took the cab about two 
miles down the road and abandoned'it when apparently motor trouble 
developed. They took to the woods adjacent to the highway, discarded 
their raincoats and made their way back to Camp Claiborne (Ex. N). 

Johnson, in his exculpatory confession, stated in essential 
particulars that he was in Alexandria with Peros on 29 January and 
that they engaged a cab to re\urn to camp. Johnson did not have 
enough money to pay the fare but Peros had stated he would take care 
of it. When a few miles from camp Peros,. who was in the rear seat, 
struck the driver over the head with a piece of 2 x 4 lumber. Johnson, 
in.the front seat, grasped the steering wheel, admonished Peros for 
his actions,·pulled the taxi to. the side of the road and stopped it. 
Peros borrowed Johnson•s'handkerchief to wipe some blood from the 

• windshield. Thereafter Johnson followed Peros through the woods and 
discarded his raincoat on.the way ~Ex. O). , 

After the confessions were made, the accused took Captain 
Caston, Captain Whitt and Sergeant Goldstine of the Provost Llarshal's 
office and some deputies from the sheriff's office to the place where 
Beaty had been found by the bus driver, (R. 83, 84). The accused then 
took them to the general locality where the piece of 2 x 4 lumber had 
been hurled from the cab and, a~er a short search, it was found. One 
end of it was covered with blood (R. 84, 85, 87). 

4. Each of the accused introduced direct evidence of their 
respective good characters. Also, it was stipulated that if some 
twelve persons were present they would testify to the good character 
of the accused.Johnson as set forth in their respective statements 
(Ex. Q). · 

The accused Psros, after his rights had been fully explained 
to him, elected to take the stand and testify under oath in his own 
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behalf. He testified that on the evening of';e January he and 
Johnson were strolling about the streets of Alexandria practically 
without fwids, he, Peros, not having been paid for a couple of • 
months. Johnson suggested they 11 roll11 a taxi driver to obtain 
money. After some discussion the two accused decided to assault 
a taxi driver, knock him unconscious and then rob him. It sounded 
like a simple proposition to.Peros. Near a filling st~tion 
Johnson picked up a piece of 2 x 4 lumber about 16 inches long and 
handed it to Peros who put it wider his raincoat. It was agreed 
that Peros would ride in the back of the cab, Johnson in the front 
and, when Johnson whistled, Peros was to assault the driver while 
Johnson took over control of the machine. They then hailed a cab, 
Johnson seating himself in front and Peros in the rear, and they 
directed the driver to take them to Camp Claiborne. After they 
had proceeded several miles Johnson commenced whistling but Peros 
did nothing. Johnson,then whistled more loudly and Peros there
upon struck the driver t~ice with the 2 x 4. As the driver slumped 
in his seat, Johnson shut off the ignition. Johnson then pulled 
the driver from behind the steering wheel, crawled over him, 
started the motor, and drove the cab off while Peros searched the 
driver's pockets, removing two old wallets. The stricken man began 
to move so Peros hit him twice more with the 2 x 4. Shortly there
after Johnson stopped the cab opposite a gravel side road, searched 
the driver's shirt pocket and then 11 kicked 11 him out of the cab. 
Peros borrowed Johnson's handkerchief to wipe bloo.d from the wind.;. 
shield, put it in his raincoat pocket and the two accused started 
off in the cab which soon developed motor trouble. The accused rid· 
themselves of the piece of 2 x 4 lumber~ hurling it from the cab, 
and shortly thereafter the cab was abandoned. The two accused then 
made their way back to camp through_: an adj a cent woods, discarding 
their raincoats en route. Peros haµ not had anything to drink at 
any time during this evening. · The, 'raincoat found by the deputies 
on the pile of blackjack brush befonged to Peros and the handkerchief 
found in the pocket was the one Peros borrowed from Johnson to wipe 
blood from the taxi I s windshielf (R~ 113-130) • 

.. 

· · The accused Johnson 'after his rights had been fully 
explained to him, also eiec~Ja. _to take the stand and testify under 
oath in his own behalf. He·.. testified that he and Peros hitchhiked 
a ride from Camn Claiborne· to Alexandria on the evening of ';e 
January, arrivhlg there about 7 p.m. While they were strolling 
about the town Peros co~plained that he had no money. Johnson 
had but little, not ~ving been paid for three months. Peros ... 
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suggested they "roll a taxi cab driver". After discussing the 
matter they'agreed 11 to rob .some man, take his money away from 
him, and just stun him with something so that -- so he wouldn't 
know who done it. 11 Peros suggested they use a ·gas pipe as a 
weapon but Johnson objected that they might kill somebody with 
such an instrument. Peros finally picked up a piece of 2 x 4 
lumber and· put it under his coat, Johnson agreeing with him that 
it would be a sufficient weapon. Since Peros could not drive it 
was decided that Johnson would take over control of the cab when 
the assault was made. It was agreed that they would tell the. cab 
driver to take them to the Silver Star, a night club located on 
the highway to camp, and would then assault him along the route 
unless, however, traffic was heavy in which event Johnson was to 
tell the driver to continue on to camp. They hailed a taxi at. 
the railroad depot, Johnson getting into the front seat ·and Peros 
into the rear, and directed the driver to take them to the Silver 
Star. As there was traffic along the road, Johnson told thE\ 
driver to continue on to camp. Thereafter traffic thinned to 
negligible proportions arid Johnson, waiting for Peros to assault 
the driver, turned around to look to the rear. Peros then struck 
the driver on the head with ·the 2 x 4 and ~ohnson reached for the 
steering wheel and cut the ignition. Peros pulled the-driver over 
to the right side of the front seat and Johnson crawled over him, 
started the ca.band drove off. The driver commenced to groan and 
sob so Peros hit him again "two or three times". Peros ransacked 
the driver's· pockets and took his billfold. Soon Johnson stopped 
the cab opposite a gravel side road, Peros pulled the driver out 
and deposi ~d him in the middle of the gravel road, and then took 
Johnson's handkerchief to wipe some blood from the windshield. 
Thereafter they drove on a· little further, eventually abandoned 
the cab when the motor became noisy; sought cover in the woods 
bordering the highway and made their way through them back to camp; 
discarding their raincoats en route. Johnson was tired that night, 
he was worried over his wife who was soon to enter a hospital and 
he was almost without funds, having received no pay for three months. 
He stated that if at any other time "Nick had suggested anything 
like that,! don't believe I would ever have done it. 11 (R. 1.31-145). 

5. The evidence conclusively shows that on the night or 
~ January the two accused conspired to hire a taxicab, assault 
the driver by striking him over the head with a piece or 2 x 4 
lumber and then rob him of his funds. In execution of this plan 
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the two accused engaged the cab driven by Beaty and, along a 
l~nely stretch of the highway leading from Alexandria to Camp 
Claiborne, Peros brutally struck Beaty over the head several times 
with the c.lub while Johnson, the only one of the two able to drive 
an auto, took;'over operation of the cab. Thereafter Peros ran-
sacked the driver's pockets and removed two wallets. The assaulted 
driver was left lying alongside of the highway and, fatally injured 
by the vicious attack, died in the hospital within three days there
after. These facts are all fully established by the prosecution1s 
evidence, the voluntary confessions of the accused and the sworn 
testimony of each of them given at the ·trial. Although the confession 
of one conspirator is not admissible against co-conspirators, a 
person concerned in an offense such as a conspirator or an accomplice 
is competent to testify.fully as to the off'ense and.the sworn testimony 
of one conspirator is competent· evidence against· the' other (MJM, 1928, 
pars. 114~, 120g). . . 

Murder is the unlawful ·killing of· a human being with malice 
aforethought (MJM, 1928, par., 148.!!). "Unlawful11 means without. legal 
justification or excuse (M::M, supra). ".Malice aforethought" exists · 
if death results from acts done with intent to do grievous bodily 
harm to a person or with intent to commit a felony (MOM, supra). Rob
bery is a felony (!~M, 1928, par. 149g) •. · The killing was unlawful 
since accused had no legal justification or excuse fo~ their brutal 
assault upon the taxi driver. Malice aforethought is found in the 
intent of the accused to 11stun11 the driver by beating him over the 
head with a piece of 2 x 4 timber in execution of their plan to 
perpetrate a robbery of his person. 

At the inception of the trial, counsel:f.br accused Peros 
moved that he be tried·separately on the ground that.the defense of 
accused Johnson was antagonistic to that of accused Per~s, since 
Johnson1s confession was highly prejudicial to Peros (R. 6, 7). The 
law member denied the motion, ruling that the confession of each ac
cused was applicable only to the confessor and would not be considered 
by the court as evidence against·the other co-accused (R. 7, 78). The 
ruling of the law member was correct. A motion to sever 

"should be granted if' good cause is shown; but in 
cases where the essence of the offen~e is combin-
ation between the parties - conspiracy, for instance -
the court may properly be more exacting than in other, 
cases with respect to the question whether the facts 
shown in support of the motion constitute a good cause.a 
(MCM, 1928, par. 71£). 

In view of the proper ruling of the law member that the confession of 
each accused would be consid~red by the court with respect only to 
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.the confessor, it cannot be said that good cause existed for 
. granting the motion. 1''urthermore, the third paragraph of ac
cused Johnson's confession, the part considered prejudicial as 
to accused Peros, was stricken from the confession and not ad
mitted in evidence (R. 81, 82}. Finally, the sworn testimony 
given by the accused Peros at the trial conclusively established 
his complicity in and guilt of the crime thus removing any basis 
for the motion to sever. · 

·-
6. The accused Peros is about 23 years of age and War Depart-

ment records show continuous enlisted service commencing with his 
induction on 26 December 1942; The accused Johnson is about 21 
·years of age and War Department records show continuous enlisted 
service commen_cing with his induction on 31 December 1942. · 

7. The court was legally_constituted and bad jurisdiction 
of the persons and the offense. No errors injuriously affecting 
the substantial rights of the accu,sed were committed during the 
trial. In the opinion or the Board or Review the record of trial 
is legally suffic·ient to support. the findings of guilty and the 
sentences as to both accused. Death or imprisonment for life, as 

·a court-martial may direct, is mandatory upon conviction of murder 
in violation of Article or War 92. Confinement in a penitentiary 
is authorized by·Article of War 42 for the offense or murder, recog-
nized as an offense of a civil nature and so punishable by penitentiary 
confinement by Sec~ion Z75, C::iminal Code of the United States (18 u.s.c. 454}. • 

:~a.:1 ,)Y.~Judge .Advocate. 

__;',t...t:.~~:l:!S~...J:J.~-J1':"..:Lz~,4~-cct<""'=&~<?'~::::::JJ-,Jtt1adlflge Advocate. 

~//j~ , Judge Advocate. 
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r.'lul D£PARTMENT 
Arm,v Service Forces 

· In the Office of The Judge .Advocate General 
· Washington, D. c. (6J) 

SPJGV 
CM 252442 1 0 APR 1944 

U. NI t ED ST 1 i ES ) TANK DESTROYER CENTER 

v. 

Second Lieutenant DANIEL 

~ 
) 
) 

Trial by G.C~M., convened at 
Camp Hood, Texa~, 25 February 
1944. Dismissal~-

c. OLSEN' (0-1822720), ) 
Army of the United States. ) 

'OPINION of the BOARD OF REVIDw 
TAPPY, IUDHER and HAR';iOOD, Judge Advocates 

1. The Board of H.evie,, bas examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. Accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant Daniel c. Olsen, 
Tank Destroyer Officer Repl.acement Pool, Tank Destroyer 
Replacement Training CentQr, attached to Headquarters 
and lieadquarters Company, Tank Destroyer Replacement 
Training Center, Horth Camp Hood, Texas, did, without 
proper leave, absent himself from his organization at 
North Camp Hood, Texas, from about 26 November 1943 
to about 16 December 1943. 

He pleaded not guilty to and was found guilty of the Charge and Specifi
cation. lfo evidence of previous convictions was introduced. He was 
sentenced to be dismissed tr.a service. The reviewing authority approved 
the sentence and forwarded the record of ~rial for action under the 48th 
Article of War. 

3. The evidence for the prosecution shows that on 12 November 1943, 
the Commanding General, Field Artiller-1 Replacement Training Center, Fort 
Bragg, Horth Carolina, where accused was then stationed, issued an order 
(par. 5, SO 273, Hq. FARTC, Fort Bragg, N. c.).assigning accused to duty 
with the ·rank Destroyer Replacement ·rraining Center at North Camp Hood, 
Texas, effective 13 November 1943. This order directed accused to proceed 
to North Ca.mp Hood, Texas, on 13 November. 1943, and provided tbat his 

. necessary transportation be furnished. by the Government (Exs. A; C). Upon 
learning of his transfer,accused on 12 November :i.943 sent a te_legram to 

• 



Tank Destroyer Replacement ~raining Center, North Camp Hood, Texas, 
requesting ten days lea.'111::. Cn 16 November an order was issued by Head
qua:!'ters Tank Destroyer Replacement 'rraining Center, Camp Hood( Texas, 
grantine accused ten days leave effective the same date (Ex. BJ. 

Accused failed to report for duty at Camp Hood upon the 
termination of ais authorized leave (R. 6) and continued to be absent 
without leave until 16 December 1943 when he was brought under military 
control at Fort Custer, Michigan. He was returned to Camp Hood, Texas 
5 January 1944 (R. 7; Ex. C). 

4. ~fter accused's riehts as a· witness were explained, he elected 
to remain silent. 

The testimony.of Iiir. William H. Lane, Jr., South Haven, I,iichican, 
formerly commander of Company A, 772nd Tank Destroyer Battalion and Captain 
Henry H. Webb, commander of Battery A, 15th Battalion, 5th ~1.egiment, :neld .. 
Artillery Replacement Training Center, Fort Bram5, North Carolina, taken by 
deposition upon written interrogatories was received in evidence for the ; 
defense (Exs. 1, 2). Each of these men testified that accused had formerly ' 
been under his comr:iand; that his efficiency, leadership, fidelity and 
subordination to duty and discipline were excellent; and that he was well 
liked by the officers and enlisted men of the batteI"J. 

Defense introduced in evidence a certified true copy of accused's 
honorable discharee rendered 10 December 1942 at the time accused was ap
pointed second lieutenant in the Army of the United States, following his 
graduation from Tai:ik Destroyer Officer Candidate School. 

5. The evidence,shows that accused, while stationed at Fort 3ragg, 
North Carolina, with the. Field Artillery Replace~ent Training Center, was 
on.12 November 1943 transferred for duty with the Tank Destroyer Replace
ment Training Center at North Camp Hood, Texas, effective 13 November 1943, 
and ordered to proceed to that station on the latter date. Accused sent a 
telegram to the Tanlc Destroyer Replacement Training Center, Camp Hood, Texas,. 
12 November 1943 requesting ten days leave, and on 16 November 1943 an order 
granting accused ten days leave effective 16 November 1943 was issued by 
Headquarters Tanlc Destroyer Replacement Training Center. Althoueh not shown 
in the record proper, the papers accompanying the investigating officer's. 

, report indiqate that when the order granting accused ten days leave was 
issued, a telegram was sent to him at Fort Bragg advising him of this fact, 
but was undelivered because he had departed that station 13 November 1943. 
Upon learning of his departure from Fort Bragg his leave order was revoked 
and accused thenceforth carried on the morning report as absent without leave. 
He was returned to military control 16 December 1943 at Fort Custer, Michigan. 

6. Accused is 27 years of age and married. He attended high school 
·for thre~ years. at South Haven, Nichigan. ·He served six years (3 separate. 

-2-
• 

http:testimony.of


(65) 

enlistments) as an enlisted man.in the 106th Cavalry with a character rating 
of excellent on each of three honorable discharges. He was inducted with 
the National Guard 7 April 1941 and had attained the grade of staff sergeant . 
at the time he graduated from Tank Destroyer Officer Candidate School, Camp 
Hood, Texas, ll December 1942. He .was appointed second lieutenant, Army of 
·the United States, and ordered to active duty on the last mentioned date. 

7. The court was leeally constituted and had jurisdiction of the person 
and subject matter. No errors injuriously affecting the substantial rights of 
the accused were committed during the trial. In the opinion of the Board of 
Review the record of trial is legally sufficient to support the findings of 
guilty, to support the sentence and to warrant confirmation of the sentence. 
Dismissal is authorized upon _conviction of a violation of Article of War 61. 

~µ: .2z.. ~ , Judge Advocate. 

/~/1,f~ , Judge Advocate. 

'1~,~: , Judge Advocate. 
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SPJGV 
01: 2521,42 

1st Ind. 

·1iar Department, J .A.G.C., 21 APR 1944 - To the :secretary of 7far. 

1. !::ereuith transmitted for,the action of the President are 
the recorJ of trial and the opinion of the. Board of ~:evie~·, in the 
case of Second Lieutenant Daniel ~. Olsen (0-1822720), ·Army of the 
United States. 

2. I concu1· in the opinion of the Board· of Ilevie·,1 that the 
recor:1 of trial is lec;v.ily sufficient to su9port the N.ndin[.:S of 
e,·uilty, to sup1;oi:t the sentence, and to \_'ia.rrant confirmation of the 
sentence. I recow.end that the se!1tence be confirraecl and carried 
into e::-:ecution. 

J. In~losed are a dr~ft of a letter for your ·sic:nature, trans
nittinc the recor(i to the President for his action, Jnd a form of 
2:,:ecut:t,,e. nction c:.esiened to carry into effect the foregoing recorn
r..end.a.tion, p:b.oul<l suclc action meet ..-:ith approval. 

~'-~·~ 
t,:yron C•. Cramer., 

t.,aj or General., 
3 Incls. The Judge Advocate General. 

Incl~l-Record of trial•. 
Incl.2-Dft. ltr. for 

sig. Sec. of :iar• 
. Incl.3-1orm of action. 

{Sentence confirmed. G.C.M.O. 357~ 15 Jul 1944) 
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WAR DEPARTMtNT 
ArT:fY Service Forces 

In the Office of The Judge Advocate General 
ilashington,D .C. 

{67) 
!O MAY 1944 

SPJGH 
CM 252521 

UNITED STATES ) THIRD AJR FCRCE 
) 

v. ) Trial by G.c.u., convened at 
) Dale Mabry Field, E'lorida, 

Second Lieutenant FRANCIS ) 25 February 1944. Dismissal. 
G. GRQ\.T (0-763572), A~r ) 
Corps. ). 

. OPINION of the .BQ{l.F..D OF REVIEW 
DRIVER,· 0 1COrmOR and LOTI'ERHCS,Judge AdVocates. 

1. The Board of Review has examined the record of trial in the case 
of tha of'ficeI' 'iiained above and submits this, its opinion, to The Judge 
Advocate Generat.· · 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 93rd Article of. War. 

Specification: In that 2nd Lt Francis G. Groat, AC, Dale :Mabry 
Replacement Depot Detachroont, Dale Mabry Field, Tallahassee, 
Florida, did at Dale Mabry Field, Florida on or about 8 
Feb 1944 negligently (a.nd-unlawfully)kill s/.Sgt Harry N. · 
Bielawski, 30:ith Fight-er Squadron, J38th Fighter Group, OOe 
Mabry Field, Florida, by striking him with the right front 
fender of an automobile which he the said 2nd Lt Francis G. 
Groat was then operating~sly-negligent~manne0 

CHA.l=tGE II: Violation of the 96th Article of War • . 
Specification 1: lri' that 2nd Lt' ~~rancis G. Groat, AC, Dale :Mabry 

Replacanent Depot Detncl:nnent, pale Mabry Field, Tallahassee, 
Florida,. did, at Dale Mabry Field, Florida, on or about 8 
Feb 1944 operate a motor vehicle Ylhile under the influence 
of liquor, this to the prejudice of good order and military 
discipline. 

Specification 2: In tha.t 2nd Lt Francis G. Groat, AC, D3.le Mabry 
Replacement Depot Detachment, Dale Mabry Field, Tallahassee, 
Florida, did, at Dale iiabr.r Field, Florida, on or about 
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8 Feb 1944 while operating a motor vehicle leave the scene 
of an accident without making himself known and without 

, rentlering necessary aid and assi~tance, after striking and 
fatally injuring 5/Sgt Harry N. Bielawski, 306th Fighter 
Squadron 338th Fighter Group, Dale 1'.abry Field, Florida, 
this to the prejudice of good ord~r and military discipline. 

He pleaded guilty to Specification 2, Charge II, and to Charge II; and not 
guilty to the remaining Specifications and Charge. He was found guilty of 
the Specification, Charge I, except the words "and unlawfully" and "in a 
grossly negligent m.anner"; not guilty of Charge I but guilty of a viola
tion of the 96th Article of War; and guilty of Specifications 1 and 2, 
Charge II and of Charge II. He was sentenced to be dismis~ed the service. 
The reviewing authority approved the sentence ani forwardea ·the record of 
trial for action under the 48th Article of War. 

3. Evidence for the prosecution; Second Lieutenant William R. Brock 
testified that he and accused were members of the same organization and 
stationed at Dale Mabry Field, Tallahassee, Florida. They left the base 
on the afternoon of 8 February 1944 at approximately 1600 and drove to 
Tallahassee in the car of accused. Here they visited a plE1.ce called the 
II High Hat" where they consumed a "couple, of beers and a sandwich". They 
·also opened a "bottle of whiskey 11 arrl each had "three or four" drinks _ 
mixed with 11 coke and lemon juice". They drove back to the base, Lieutenant 
Brock at the wheel, about 1730, to pick up Lieutenant Brock's raincoat, 
remained. there 11 20 or 3011 minutes and then returned to the "High Hat", 
"not long after six11 

• Th.ey continued drinking until there was "slightly 
less than half" of .the bottle of whiskey left. · Each drank about the same 
amount. About 2000 they returned to the base, accused driving the car. 
They stopped at the "east gate"~ were recognized by the guards and con
tinued "on the road coming into the base". _ The road was "perf~ctly 
straight", about 40 feet wide, with room for two traffic lanes in each 
direction, and a wnite line- in the middle. It was about 2015 or 20)0 dark 
the headlights were on and there were some other cars on the road. ' ' 
Lieutenant Brock was "turned in the seat leaning on the door" talking to 
accused. Accused was watching the road and driving 1125 or 30, it wasn•t 
very fast"• He (Brock) heard a 11thud11 , saw the "fieeting iI:iage" of a man 
in ~ront of the right fender and told accused _they had hit someone. Accused 
was 'dubious o.f that factn but Lieutenant Brock "convinced" him. Accused 
became "highly frightened and excited". Lieutenant Brock told him they 
would have to stop arrl pick the man up. Accused drove on "perhaps another 
block", itur~ed the car around, passed the scene of the-accident, said they

1werE:l go ng. o eave the base and came back to the gate. When he stop ed at 
the gate Lieutenant Brock got out and reported ltit to the m,11 and th~ went 
to. the provost marshal. Acc~~_ed drove off on the "road that l d i t t n. • . ... , ea s n o . own • 

..... 
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Lieutenant Brock further testified that the accident occurred "where the 
extension of the runway meets the,road11 • There were street lights at the 
place. Accused had been driving in a 11 norma.1 11 manner and did not change 
his speed after the accident occurred (R. 7-17). 

Photographs (Ex:s. 2 and 3) of the car driven by accl~sed, ta.ken 
shortl,y after t.he £1.ccident, were recei\"'Sd :in evidence. They disclose a 
broken lens on the right headlight and a pronounced indentation in the 
right fender above the headlight (R. 17)• 

Corporal Steve A. Gornich, 306th Fighter Sq.iadron, testified that 
he and Staff Sergeant Harry Bielawski worked :in the engineering section 
at the base an:i finished work at 2000 on· 8 February 1944. They had a soda and 
proceeded up the road toward their barracks. 'Ihey wore light colored . 
fatigue clothes; those Sergeant Bielawski wore had faded nearly white from 
wnshing. They walked on the right hand side of. the paved · portion of the 
road, Gornich ab0t1t six or seven inches from the edge of the pavement and 

· 3ielawski close at his left side. There were other pedestrians on the road. 
Ordinarily there was considerable pedestrian traffic along the side of the 
road. It was "pretty dark", but it was clear and the road was dry. 
Gcrnich noticed the approach of a car to their back by the flash of the 
headlights, sudden.J.y there was a noise, something brushed along Gornich 1s 
thigh, he sa:w sparks flying, ap:)arently fr~m Bielawski I s cj_garette, and 
Gornich realized Bielawski had been hit. His body was thrown about 25 or 
JO feet ahead and lay in the gutter next to the pavement. Gornich saw the 
tail light of the car as it continued up the; road without stopping or 
slowing up. In his opinion it was travel:ing about 35 or 40 miles·an hour. 
Gornich further testified t~t they usually marched to work and had been 
instructed to face the traffic. Tnis night they were walking with the 
traffi?. Bielawski made no sound when he. was hit and Gornich did not yel,l 
out. He did not know whether Bielawski was thrown or carried forward by 
the car (R. 22-29). . 

Bielawski was taken to the ·station hospital where, according to 
- the death certificate (Ex. 1), he died on 9 February 1944 at 8:40 a.m• 

.ti.n autopsy performed on that date disclosed extensive trauma of the brain 
and hemo1Thage over the surface of the brain, consicerable trauma of the 
chest wall, hemorrhage at the base of the left lune and in some of the lobes 
of the :intestinal tract and fracture of the left. .knee. These injuries a 
medical officer testified, were consistent with his being struck by an' 
automobile, and-were the cause of death (R. 6-7, 20-21, 26). 

Between "quarter to nine and nine o'clock", "20 minutes to a half 
hour" after Lieutenant Brock reported the accident at the ·east gate- of the 
f~eld, ac:1:15eo. came up to the sentry and said 11he had been drinking and had 
hit a solc.J.er m the· base, and he got excited and went off the base and he 
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c,9.me back to report it". .Accused was very ~ervous and 11wasp. 1t walldng 
straight". The sentry testified, however, "I can 1t say he was drunk". 
Accused was taken to :W.ajor John E. Gross, provost marshal of the base, 
"about 9: 00 o'clock". There was -the odor of liquor about accused, he 

· appeared to have been drinking, his nose was red, eyes watery and his 
step "rather" unsteady. :W.ajor Gross thought accused was under the in
fluence of liquor. Acrused was taken to the hospital for a sobriety test. 
On the way to the hospital, after being warned that whatever he said 
might be used against him, he told ,.Major Gross that he was very much upset, 
he had been driving a car with Lieutenant Brock and struck a man, he be
came very frightened and started to leave the ~ase,.Lieutenant Brock 
demanded that he be let out of the car saying 11he didn 1t want to have arry
thing to do wi1h this business", and when the car reached the gate 
Lieutenant Brock got rut while he (accused) went on. Accused also told 
Major Gross that he had drunk "three or frur" bottles of beer and that he 
and Lieutenant Brock had split a bottle of whiskey between them. :rtajor 
Gross did not recall whether accused said a "pint or a fifth". The car 
of accused was examined the next day and :Major Gross thought two unopened 
"fifths" of whiskey were found in it, but no open 1bottles (R. 29-33, 34-35).. { 

Accused was given an "aney- intoxication test" at the hospital at 
about "9:00 o 1clock 11 by First Lieutenant David Frost, Medical Corps. 
Accused was observed to have the "smell" of alcohol on his breath; he was 
llquite confused" and "rather hesitating" in repeating 11Methoclist Episcopal" 
after the medical o!l'icer; he had a 11 slight anount" of difficulty i:P.. walk
ing a straight line; he wavered and had "slight difficul -cy11 maintaining his 
balance when 'he stood with heels and toes together, hands behind his back 
or at his sida, with his eyes closed; he had no ha.nd tremors l'ihen his arms 
were stretched out; he "practically fell over" when he placed his right 
heel in front of his left toe; he stated he had consumed about three bottles 
of beer--imd "an unspecified amount" of whiskey; and a blood test given at 
119:4011 revealed "one mgm percent" of alcohol. Based upon these tests 
( other t~n alcoholic content of blood) Lieutenant Frost was of the opinion 
that accused was under the influence of intoxicating liquor and could not 
perfonn his normal military .functions. He admitted that a highly excited 
;xtremely frightened mru:i, wru ld have difficulty in performing the tests. ' 
A r~port (Ex._4) ~umma:izing the results of the tests was made out upon· 

. their completion and. signed by Lieutenant 'Frost, Major Gross and accused. 
Lieutenant Frost believed that a man could sign his name and still could 
not perform his military functions. He did not thin.le 11the man was very
drunk11 (R. 17-22). 

Accused, after being infonned of his rights, made a sworn 
written statement (Ex. 5) to the investigating officer, in which h; re
count~d the events en the ni~t in question ~ubstantially as related by 
Lieutenant Brock in his testimony•. Accused stated that they opened a 
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' 
"fifth11 and each consumed about a half pint of 11hisk8'J during the after-
noon an1 evening. After returnine to the base accused was driving about 25 
l11iles per hour when he heard a 11thud" but he did not see anything• 
.l..ieutenant Brock said accused had b;it somebody. Accused became very 
frightened, and drove out to fae gate 'Where Lieutenant Brock got out while 
accused drove on. After "10 or 15 minutes" accused realized "what a big 
mistake II he bad made so he returned to the base and reported the accident 
(R. 33-34). 

4. Evidence for· the defense: _Captain Francis w.Pau1, Jledical Offi
cer with the 305th l''ighter Squadron, identified ''Laboratory Methods of the 
United States Annytt (Ex.- 6) as a marr'..lal of laboratory procedure in use at 
the station hospital at Dale .Mabry Field. The manual states that the 
amount of alcohol in the urine approximates the amount of alcohol in the 
blood, an1 that according· to medical research a concentration of one 
milligram per cubic centineter of urine indicates a "decent arrl decorous" 
condition, two milligrams "distinctly drunk",' three milligrams "drunk and 
disorderly•, and four milligrams "dead drunk". Captain Paul was of the 
01Jinim that the "shock arrl realization of what happened" would account for 
the reactions displayed by accused to the sobriety test recorded on Exhibit 
4. On cross-examination Captain Paul 'stated that the odor of alcohol on 
the breath of accused and the presence o:f' alcohol in his blood could not 
be accounted for by shock. He further stated that the figures given in the 
laboratory nanual were "average figures" and that some individuals un
accustomed to drinking would be "dead dn.mk:11 with "1% alcohol content in the 

. blood" vlhile others could have more than· 114%11 and still not be "dead 
drunk". A perscn 'With 11 1%" alcoholic cmtent is under the influence of 
alcohol, but no~lly would remain decorous (R. 35-38). 

Lieutenant Brock, recalled as a defense witness, testified that he 
and accused had each consumed about a half pint of whiskey between 4:30 and 
8:oo p.m. on 8 February•. Accused gave no indication of being drunk at the 
time of the accident.. Immediately after the accident accused appeared nto 
not have control of himself" {R. 38-40). 

11Accused testified that this was cne of the saddest incidents" in 
his llfe. He had tried to supply the truth on ·everything that he could and 
had mde a sworn statement to the investigating officer which was the "exact 
truth that it is possible :for me to tell". The collision with Sergeant 
Bielawski along with the stat811l8nt. of Lieutenant Brock threw him into a 
panic, he could not think or do anything that an "intelligent man" should ' 
have done at the time, and it.was 10 or 15 minutes before he realized 'WhBt 
he ~ould_have done. As to his ccnditian at the hospital during the 
examination, he was not drunk, only nervous and upset. He did not drive under 
the influence of alcohol. He operated the car in a careful manner, was not 
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neg.ligent, · did not exceed the speed limit, did not dr:tve on tlle wrong 
·side of the road and was :in the- 11usual spot n a car should be in at all 
times· (R. 41, 43-44) • . · 

. . On cross-examination and examination by the court. accused 
testified that his car was in excellent working condition, his headlights 
were the new sealed beam lights no portion of which was blacked·out, and 
at the time of the accident they were on low beam. There were cars coming 
.from the cpposite direction with their headlights ·on. He was watching 
the road and driving "at least three or four feet" frOIJl· the right hand 
side of the road. He did not see "these two boys" in the( street or any 
other pedestrians. All he heard was 11the noise11 • 1'he impact put out 
his right light but he did not notice it at the time. After he turned 
around he made no effort to stop or look for the body. He stopped at the 
gate to be recogniz~d arrl not for the express purpose of allowing 
Lieu.tenant Brock to ;alight. After he left the field he drove to ...... 
Tallah~ssee, ma.de a1circle around the town and came right back (R. 41-44). 

5 • . ·a. Accused and Lieutenant iiilliam R. Brock left Dale 'Mabry Field 
at 1600 on 8 Febrtlary 1944 in a car belonging to accused and drove into 
Tallahassee where they visited a place called the "High Hat". Between that 
time and 1730 when they returned to the base to pick up Lieutenant Brock's 
rair.coa.t each had a couple of bottles of beer and three or four drinks of 
whiskey mixed with "coke"' and lemon juice. They ca.me back to the 0 High 
Hat 11 

1 drank some more whiskey arrl finally returned to the base about 2000. 
According to accused and Lieutenant Brock each consumed about a half pint 
of whiskey _during the afternoon and evening. Accused drove the car back 
to the base, stopped at the gate to be recognized and then continued on 
the road into the base. The road was straight, paved, about 40 feet wide, 
with room for two traffic lanes in- each direction and a -white line in the 
middle. It was dark, the night was clear and the road dry. About 2015 
or 2030 Staff Sergeant Harr,y Bielawski and Corporal Steve A. Gornich were 
walking alo~ the road en the way to their baITacks from the engineering .. 
section -where they had been working. They walked en the right hand side 
of the .road, Gornich about six or seven inches ""from the edge of the pave
ment with Bielawski close to his left side. They wore light colored 
fati~e clothes • According to Gornich. there were. other pedestrians on 
the., road. The car driven by accused overtook the two soldiers, the right 
hariq fender struck Bielawski and carried or threw him a distance of 25 or 
30 feet ahead. There were street lie}lts at this place in the road. The 
car did not change speed but continued down the road at a speed estimated 
by Gornich at 35 or 40 1r.iles per hour. Bielawski was taken to the station 
hospital vmere he died the following morning frcn the injuries received. 

Lieu tJnant Brock testified that accused was watching the road at 
the time of the accident and driving around 25 or 30 miles per hour. 

~-
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Accu~ed testified to the srune effect and stated that he did not see the two 
soldiers or any other pedestrians on the road. '£he first they were aware of 
was a "thud11 and Lieutenant Brock saw the 11fleeting image" of a man in front 
of the fender. A.ccused beca:rn.e frightened and excited, drove on a short 
cllstance and then returned past the scene of the accident. Lieutenant Brock 
said they would have to pick the man up but accused did not stop and said 
they were going to leave the base. ~hen accused stopped at the gate 
Lieutenant Brock got out of the ·car .and reported the accident to the sentry. 
Accused, however, drove off the base and into Tallahassee. He returned 
to the base about "20 minutes to a half hour" after Lieutenant Brock had 
reported the accident, approached the sentry and said he had been drinking
and had hit a man at the base. The sentry noted that accused was not walk
ing straight but testified 111 can't say he -was drunk". Accused was turned 
over to Major John E. Gross, the· provost marshal, who observed an odor of 
liquor about accused, nose red, eyes watery and step "rather" unsteady. Ac
cused told Major Gross that he and Lieutenant Brock had split a bottle of 
whiskey between them. Major Gross could not recall whether accused said a 
pint or a 11 fifth". in.a statement to the investigating officer accused said 
they had opened a 11fifth 11 of whiskey. 

Accused was given an intoxication test at the hospital about 2100~ 
He was found to hB.ve one milligram per cubic centimeter of alcohoi in his 
blood (blooci test taken at 2140); there was the odor of alcohol on his 
breath; he had difficulty in repeating the words ":Methodist Bpiscopal"; he 
had difficulty in walking a straight line and in balancing himself when he 
stood with heels a:rxi toes together, hands behind his back and eyes closed; 
and he "practically" fell over when he placed his right heel in front of his 
left toe. On the basis of these tests the medical officer gave his opinion 
that accused was unier the iqfluence of intoxicating liquor and could not 
perform normal military functions, al though he was not "very drunk". 

'i 

£• · The evidence is sufficient to show beyond any reasonable doubt 
that accused operated his automcbile while under the influence of liquor 
as al~eged (S~c. 1, Chg. II). The evidence also clearly shows, and his plea 
of ~lt? admits, that accused left the scene of the accident without 
~aklllg himself known and w.i. thout rendering necessary aid or assistance {Spec. 

, Chg. II). Such acts were in violation of the 96th Article of War. 

' . ~· The remaining Specification {Spec., Chg. I). alleged that ac
_- ~used ~h? "n~?lig~ntly ~ unlawfully kill S/Sgt Harry N. Bielawski * * * 

. Y stnk:w,g him with * * * an automobile which he * * * was then operating 
~n ~ _grossly ~eglieent manner,''. in violation of Article of War 93. The 
,.°~t found hl.lll guilty of the ;;ipecification except the words underscored 
an~ ~ awf~lly" and-

11
in a grossly negligent manner", in violation of Article 

of War 96• · .. 1 
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\ · The Specification as dravm alleges the offense of involuntary 
manslaughter defined by the Manual for Courts:..:Martial (par. 149~), as an 
unlawful "homicide unintentionally caused in the commission of an un
lawful act not amounting to a felony, nor likely to endanger life, or 
by culpable negligence in performing a lawful act, or in performing an 
act required by law•: By its findings tb.a.t the homicide was not un-

, lawful and his operation of the· car not grossly negligent, the court 
acquitted the accused of manslaughter and found him guilty of negli
gently killing 11.3/Sgt Harry N. Bielawski" by striking him with an auto
mobile which accused was then operating. l'here is ample evidence to show 
that the homicide was the result of negligence on the part of accused. 
Accused operated his car vmile under the influence of liquor and at a 
speed in excess of that reasonable and proper under conditions then 
existing. His testimony that he did not see -the deceased walking along 
the road shows that he failed to maintain a proper lookout for pedestrian 
traffic en the road, in the absence of any factors which might have inter
fered with hi? vision.· His negligent killing of ~other soldier on a 
wilitary post was a neglect to the prejudice of good order and military 
discipline a¢ a violation of Article of War 96 • 

. 
6. The accused is 24 years of age. The records of·the Office of 

'.l.'he Adjutant General show his service as follows: Aviation cadet from 15 
1farch 1943; appointea temporary second lieutenant, Arrrzy-.of the United 
States, and active duty, 7 January 1944. 

7. - The court -was legally constituted. No errors injuriously affect
ing the substantial rights of the ac~sed were committed during the 

-trial. The Boa.rd of Review is of the opinion that the record of trial is 
legally sufficient to support the findings of guilt;r and the sentence and 
to warrant ccn!innation of the sentence. Dismissal is authorized upo~ 
conviction of a violation of the 96th Article of War. 

-~l,~ ,Judge Advocate, 
·' 

1 
- _...'!_·-·' · ~-·, f._~------------' Judge Advocat.e. _-._'lf_'rl_._. ...... 

_....;(_D_is_s_e_n:t_);.________--J Judge Advocate. 
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;;iAH. DEFARTMENT 
Arrri;r Service Forces 

In the Office of The Judge Advocate General 
Washingto~, D.c. (?5) 

SPJGH 211·- MAY 1944C!t-1 252521 

U N I T E D S T A T E S ) 
) 

v. ) 
) 

Second Lieutenant FRANCIS ) 
G. GROAT (0-763572), Air ) 
Corps. ) 

--------·--~-------
DISSENTING OPINION 

LorTERHos, Judge Advocate 

1. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty of Speci
fications 1 and 2; Charge II, and of Charge II, to support the sentence and 
to warrant confirmation of the sentence. I also concur in the statement 
that the court by its findings acquitted accused of manslaughter and found 
him guilty of negligent homicide. Although I agree that the evidence shows 
that accused negligently killed Bielawski by striking him vli.th the fender of 
an automobile which accused was driving, I do not concur in the view that 
the Specification, Charge I, without the words excepted by the court in its 
findings, charges e..n offense. 

2•. That a specification must exclude every reasonable hypothesis of 
innocence - m~t be so drawn that if all the facts expressly or impliedly 
pleaded therein be ac.~itted as true or duly proven to be true, the accused 
cannot be innocent - may be regarded as the settled law 11 of this office 11 

as it is the settled law.of the land (CM 187548, Burke, citing CM 132905, 
Osborn, and CU 110347, Denha.":1). 

3. Where an act charged is not per ~ an offense, words must be used 
in the S9Gcificaticn to make it an offense, as "assault", "unlawful" or 
"wro~ful11 (See Dig. Op. JAG, 1912-40, sec. 451 (8) (CU 113535 and GM 
130811.>; 1 Bull. JAG 18 (CM 218409, Chadderdon); 2 Bull. JAG 17 (CM 226512, 
Lubow)). In the Lubow case it was held that an a11sgation that accused . 
"did * 1:- * drive a motor vehicle· while drunk", in violation of the 96th Ar
ticle of War, did not state an offense, because it was net alleged that the 
driving was 11wror.gful or unlawful" nor that the vehicle vras driven on a 
public road or highway. 

4. 'lne thing which acct:seG. was found guilty of doing was negligently 
driving a car. As I see it, neither the fact that eccused was driving his 
car on a military post nor the fact that the death of a pedestri2n resulted 
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from his negligence, can convert into an offense that which otherwise was 
not. There is no special limita.tion {absent some regulation, which was 
not shown) applicable to a driver on a militsJ.ry post which subjects him 
to µ.mishment for operating his car in a manner which outside the post 
would not constitute an offense. The death of Bielawski was a result, 
not an clement, of the offense, if any. This is not. an instance of will
ful conouct vmere the result might be cor:sidered as a part of the act in
tended by an accused. The death was an unintentional consequer.ce of the 
negligent operation of the automobile. 

The question is whether negligent operation of a car is an 
offense. It is my opinion that it may be, or it may- not be, depending on 
the circumstances. Negligence may be a very trivi~l deviation from 
e.bsolute care, or it may be a gross deviation. Under the rule first stated 
above, the specification nmst necessarily exclude innocence. Since it is 
clear to me that a person may be negligent to some extent in driving a car, 
and yet be innocent of an offense, I can reach no other conclusion than 
that this specification, not including any allegation of wrongfulness nor 
of facts showing that the negligence was of such character as to constitute 
an offense, does not charge an act for which accused may be punished. 

In effect, the court found that the death of Bielawski was ac
cidental, though resulting from simple negligence, when it found accused 
mt guilty of an unlawful act or gross negligence, without substituting any. 
words alleging wrongful conduct in lesa degree. 

---11-'I·'--~---___...;..___,, Judge Advocate • 
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1st Ind. 

War Department, J .A.G.o., 3 0 MAY 1944 - To the Secretary of War• 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the ·case of 
Second Lieutenant Francis G. Groat (0-763572), Air Corps. 

2. I ccncur in. the opinion of the Board of Review that the record of 
trial is legal:cy- sufficient to support the findings of guilty and the 
sentence, and to warrant confirmation of the sentence. The accused, while 
under the influence of alcohol, drove his car on a road inside an air base 
at night (Spec. 1, Chg. II) and struck an enlisted man walking along the 
road causing injuries from which he died the following ·morning. The ac
cused was tried for involuntary manslaughter but the court found him guilty 
only of negligently causing the death of the enlisted man in the operation 
of hl.s automobile (Spec., Chg. I). After striking the deceased, the 
accused did not stop but drove awey- from the scene of the accident without 
rendering assistance or making himself known (Spec. 2, Chg. II). Although 
t.he accused, in the language of a medical officer who examined him shortly 
after the accident, was not "very drunkn, he was sufi'iciently under the 
influence of alcohol to be unable to drive his car in a careful manner and 
through his negligence caused the death of an innocent soldier. The court 
might well have cmvicted the accused of manslaughter under the circum
stances of the case. I recommend that the sentence to dismissal be con-
firmed and carried into execution. · 

3. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
carrying into effect the recommendation made above • 

.3 Incls. Myron C. Cramer, 
- Incl.1-Rec. of trial. .Major General, 

Incl.2-Drft. of ltr. for The Judge Advocate General. 
sig. of S/'N. _ 

Incl.J-Form of Aciiion. 

(Sentence confirmed. G.C.M.O. 403, Z7 Jul 1944) 
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WAR DEPARTifilNT 
Army Service Forces 

In the Office of 'llle Judge Advocate General 
Washington. D. c. 

(79) 
SPJGK 
CM 252536 

: ? APR 1944 

UNITED STATES ) 35TH INFANTRY DIVISION 
) 

v. ) Trial by G.C.M•• convened at Ce.mp 
) Butner. North Carolina.. 17 Ma.r~h 

Second Lieutena.ll.t WILLARD ) 1944. Dismissal and total for
J. BASTIAN (0-1169855). ) feitures. 
Field Artillery. ). 

.. OPINION of the BOARD OF REVIER 
LYON. HILL and ANDREWS. Judge Advocates. 

1. The record of trial in the oa.se of the officer named a.boTe has 
been examined by the Board of Review and the Board submits this, 1 ta. 
opinion. to The Judge Advocate General. · · 

2. Accused was tried upon the following Charge and Specification& 

CHA.RGEa Violation of the 61st Artiole of War. 

Specifications In that Second Lieutenant Willard J. Bastian. 
161st Field .A:rtillery Batta.lion. did, without proper lea.ve, 
absent himself from his organization at Camp Butner, North 
Carolina., and lVest Virginia Ma.neuver Area from about 19 
February 1944 to about 29 February 1944. 

He pleaded guilty to 8lld was found.guilty of the Charge and Specification~ 
No evidence of previous convictions we:s introduced. He was sentenced 0 to 
be dismissed from the· service a.nd to forfeit all pa.y and allowances due 
or to become due n. The reviewing.authority approved the s ente:n.oe and for
warded ~he record of trial for aotion under Article of War 48~ 

3. Swmnary of evidence. 

The proseoutio~ introduced as its Exhibit A. an extraot oopy ef the 
Morning Report of aocuaed's battery, which showed that. he absented him-
self without leave on 19 February. 1944 a.nd returned to duty on. 29 
February 1944 (R. 6). Captain Leslie M. Greiner. oo:mmanding officer of 
Battery B. 161st Field Artillery Battalion, Camp Butner, North Carolina, 
testified that he was accused's ooinme.nding officer. that accused was absent 
without leave at the time he ·took conunand ot the battery in the West ~irginia. 
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winter maneuver area., that the organization had left Calllp Butner for that 
area on 20 February 1944, and that accused reported to him on Moza.rk Mountain 
in the maneuver area. on 2 March 1944. He did not give accused permission 
to be absent from the battery (R. 6,7). 

Evidence for defense. 

Defense ·counsel informed accused of his rights as a witness, and ac
cused elected to be sworn and testify. He reported· for duty with the 35th 
Inf'a.ntry Division on 9 February 1944. He did not ask for or receive any 
delay en route to this organization, though other members of the group 
who reported at the same time did so. He had already been on maneuvers 
in the same area, with a tank destroyer. outfit, for five weeks during 
lfovember and December of 1943. He wanted and applied for a leave a week 
after reporting to the Division, but 1 t was refused. Since other officers 
were obtaining leaves at that time, and since he had already had- five 
weeks of mountain training-; he 11fel t justified I wouldn •t be missing any
thing" by absenting himself ·without leave. He told •Lieutenant Kauffman" 
of his battery on the evening of 18 February that he was going absent with
out -leave for ten daYl!, and asked Lieutenant Kauffman to take his bed.roll 
with the unit so that it would be there vrhen he reported for duty. He 
knew the maneuvers were an important part of his training (R. 8-10). 

Accused stated that his reason for absence with0ut leave was "personal u 
and that he desired not to divulge it (H. 10). 

Captain Greiner, recalled as a witness for the defense, stated that 
he had known accused for a.bout fifteen d~Y11,.tha.t accused ha.d done a good 
job, that he "could make good use of" accused as a battery officer, and 
would take him back in the battery. · · 

4. The findings of the court are substantiated by prosecution's 
evidence, accused's plea. of guilty, and by his testimony as a witness. 

5. War Department records show that accused is 25 years of age· and 
single. He graduated from the University of Syracuse, New York, with an 
A.B. degree in·l94l, and entered the Army in July of 1941. He attended 
The Field Artillery School, Fort Sill, Oklahoma, and was commissioned & 
Second Lieutenant, Field Artillery, Army of the United States, on 17 
September 1942. · · 

6. The court was legally oonstituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial ' 
rights of accused were committed during the.tri&l. In the opinion of the 
Board of Review the reoord of trial is legally sufficient to support the 
findings of guilty and the sentence, and to warrant confirmation thereof. 
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Dismissal is authorize~ upon conviction of violation of Article of War 
61. 
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1st Ind. 

War Department, J.A.G.o., 11 APR l944 • To the Secreta.ry of War. 

1. Herewith tra.nsmitted for the action of the President are the 
record of trial and the opinion of the Boa.rd of Review in the ca.se of · 
Second Lieutenant Willard J. Ba.stia.n (0-1169855), Field .Art~llery. 

r 

2. I concur in the opinion of the Board of Review tha. t the record . 
of trial is legally sufficient to support the findings of guilty a.nd the 
sentence ana·to warrant confirmation thereof•. I recommend that the 
sentence be;:oonfirmed, that the forfeitures be remitted, and that the 
sentence "8.S thus modified be carried int• execution. 

3. Inolosed are a dra.ft of a letter for your signature tre.namitting 
~he record to the President for his action and a form of Executive action 
designed to carry into effect the recommendation hereina.bove made, should 
such action meet with approval. 

~~~~ 
llzyron C. Cramer, 
Major General, · 

3 Inola., The Judge Advocate General. 
Inol.1-Record of trial • 

. Incl.2-Dra.ft of ltr. 
for sig. Seo. of War~ 

Inol.3-Form of Ex:, action. 

(Sentence confirmed but forfeitures remitted. Execution suspended. 
G.t.M.O. 319, 22 Jun 1944)_ 
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W'AR DEPARTMENT 
Army Service Forces 

in the Office of The Judge Advocate General 
'\Tashington, D.C. 

SPJGN 
CJ:I 252576 

l 4 APR 1944 .. 
UNI'i'ED S'£ATES ) Nh1'lFOUNDIArJD BASE CO:.filAND 

) 
v. 

Captain WALTER T. SMITH 
(0-560533) ·and First 
Lieutenant ANDl:lli'W J. SHIELDS 

' 

) 
) 
) 
) 
) 

Trial by G.C.M., convened at 
U.S. Army Air Base, A.P.O. 865, 
c/o Postmaster, NYC, Z9 Februar:r 
to 2 ].larch. 1944. Dismissal. 

(0-~8021;), Air Corps. ) 

( . OPIIITON. of the. BOARD 01'"' nEVIE!l 
UFSCm.rn, G.A14BRELL and GOLDZN, Judge Advpcates 

1 •. Tho .Board of Review has examined the record of trial in the 
case of the ofi'ic~rs named above and submits this,· its opinion, to 
The· Judge Advocate General. 

2s· The accused Smith was tried upon the following Charges and 
Specifications: 

CHARGE I: Violation of the 64th Article o~ 7.'ar. 

Specification 1: (Finding of not vnlty). 

Specification 2: (Finding of not guilty).: 

Specification 3: In that Captain Walter T. Smith (then 
lmown as First Ll.eutenant Walter T. Smith), 71st 
Base Headquarters and Air Jase Squadron, having re

. · ceived· a lawful commar..d fro:ri Lieuten£:nt Colonel 
William F. Fletcher, .?!st Jase iie&dquarters and Air 
Base Squadron, his superior officer, 1;o leave the 
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club, did, at the Officers' Club, Uni;ted States 
Army Air Base; APO 865 c/o Postmaster, New Yo:ra, 

"New York, on or .about 9 January 1944, willfully 
disobey the s~ne. , .. 

Specification 4: In that Captain Walter T. Smith (then 
known as First Lieutenant Walter T. Smith), ?1st . 
Base Headquarters .and Air Base Squadron, having re
ceived a lawful command from Captain George A. 
Seitz, 71st Base Headquarters and Air Base Squadron, 
his superior officer, to leave the club, did, at 
the Officers• Club, United States Arrrry- Air Base, 
APO 865 c/o. Postmaster, New Yo:ra, New York, on or 

. about 9 January 1944, willfully disobey the· same •. 

CHAltGE II: Violation of the 95th Ar):,icle of '\'Tar.· 

Specification i': In that Captain Walter '1'., Smith ( then 
knO\m as First Lieutenant Walter T. Smith), 71st 
·Base Headquarters and Air Base Squadron, was, at 
United States Army Air Base, AYO 865 c/o Postmaster, 
New York, New. York, c:m or about 9 January 1944; in 
a public -place, to wit, the Officers.' Club, . during 
a ~ocial function, disorderly 'While i:o. uniform. 

Specification· 2: In that Captain Walter T. Smith (then 
known as First Lieu tenant 1falter· T. Smith), ?1st 
Base·Headquatters and Air'Base Squadron, did, at 
the Officers' Club, United States Army Air Base, · 
APO 865 c/o Postmaster, New York, iJew York, on or 
about 9 January 1944, wrongfully use defam3.tory, 
-disrespectful, insubordinate, vile, and insulting 
language to Lieutenant Colonel William F. Fletcher, 
·71st Base Headqua_rters and Air Base Squadron, a 
superior officer, who was then ~n the execution 

· of ~s office, in the presence of women, civilians, 
enlisted personnel, officers of an allied anci 
fri-endly' nati.on's armed forces, officers ·of the 
base, and transient officers, to 'Wit: ·He was 
"Just another phonet, ***full of chicken shit 
too. * ~ * AITest my ass. That is chicken shit.
* * * Th'e hell vd th you. You are just chicken . 
shit. You guys a.re trying to run this place to 

. suit yourself~" or words to that effect. 
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Specification J: In that Captain Walter T•.Srnith (then 
knovm as First Lieutenant Walter T. Smith), 71st 
Base Headquarters and Air Base Squadron, did, at 
the Officers' Club, United States Anny Air Base, 
APO 865,c/o Pos:tmaster, New York, New York, on or 
about 9 January 1944, wrongfully use defamatoI"J, 
disrespectful, insubordinate, vile, and ins.ulting 
languaee to Captain George A. Seitz, 71st Base 
Headquarters and Air Base Squadron, a superior 
officer, who. was then in· the execution of his office, 
in· the presenqe of women, civilians, enlisted per
sormel, officers of an allied and fi'iendly nation's 
anned forces, officers of the base, and transient 

· officers, to wit: 11Some God damn people are trying 
to run this place the way they see fit. I'm fed · 
up with this ·chicken shit. You are a fucking Joe. 
You are just a phoney. ,j(- * * Hey, you big Joe,· 
you.chicken shit. Hey,·you big.Joe, I want to 
talk to you. You bastard. You are full of shit. 
1'""uck_you-you bastard. **%You chicken shit.:' or 
words to that effect. 

2!?,. ·The accused Shields was tried upon the following Charges · 
md Specifications: 

Cfl'.ARG£ I: 1/iolation of the 64th Article of ilar. 

Specification 1: In that First.Lieutenant Andrew J. 
Shields, 71st Base Headquarters and Air Base 
Squadron, did, at tr£ Officers' Club, United Sta~es 
Army Air Base, AfO 865 c/o. Postmaster, ,New Yo'rk, 
N&1 York, on or about 9 January 1944, 6ffer vio
lence against 1..i.eutenant Colonel William F. Fletcher, 
71st Base Headquarters and Air Base Squadron, his 
superior officer, who was then in the execution of 
his office, in that he, the said First Lieutenant 
Andrew J. Shield s, tiid 'WI'O ngfully push, bump, and 
pin the said Lieutenant Colonel Yfilliam F. Fletcher 
against a wall of the Ofi'i cers I Club. 

Specification 2: In that First Lieutenant Andrew J. 
Shields, 71st Base Headquarters and Air.Base 
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Squadron, having received a lawful comnand from 
Lieutenant Colonel Viilliam F. Fletcher., 71st 
Base Headquarters and Air Base Squadron, his 
superior officer, to leave the club, did, at the 
Officers• Club, United States Army Air Base, 
APO 865 c/o Postmaster., New York, New York., on 
or about 9 January.1944., willfully disobey the 
same. 

Specification .3: In that First Liem,enant Andrew .J~ 
Shields, 7lst·Basa Headquarters and Air Base 
Squadron., having received a lawful command from 

·Captain George A. Seitz, 71st Base Headquarters 
and Air Base Squadron., his supel'.'ior of.fl. cer., to 
lea.ve the club,,. ?id, at the Officers I Club., 
United.States Army Air Base., APO 865 c/o Postmaster., 
New York.,· New York., on or about. 9 January 1944, 

· willfully disobey the s~e •. 

CHARGE II: VioJa ti.on of the 95th Article of War. . . ,. . 

Specification l: In that First Lieutenant Andrew J. 
Shields., 71st Base Headquarters an:i Ai:r Base 
Squadron., was, at United States A:rrrry Air Base, 
APO 865; c/o Postmaste~, New York, New York, 
on or about 9 January 1944, :in a public place,. 
to w.i.t., the Officers' Club., during a social 
f'unction., disorderly while in uni.form. 

Specification 2: In that First lii.eutenant Andrew J. 
Shields., ?1st Base Headquarters· and Air Base 
Squadron., did; at the Officers' Club., United 
States Army Air Base., APO 865 c/o Postmaster, 
New York~ New York, on or about 9 January 1944, 
wrongfully use defamatory., disrespectful, in-

.. subordinate, vile., and insulting language to 
Lieutenant Colonel William F. Fletcher, ?1st 
Base Headquarters and Mr Base Squadron, a 
superior officer, who was then in the execu
tion of his office, in the presence of "WOmen, 
civilians, enlisted personnel, officers of an 
allied and .friendly nation's armed forces., offi
cers of the base, and transient officers, to wit: 
UThe sruoo thing goes for you (Referring to 
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conversation with Captain George A. Seitz 1n· 
which accused ~aid,. fl.President rrry ass, what makes 
you think you ·can put me out of here, n or :words 
to that effect). *·**God damn it don't be . 

· pushing- me•. Take your ha,nds off me. -r~ * * God 
damn it you are here in a good safe place. 'What. · 
did you ever. Q.O God damn it• God damn it you 
are no- soldier. Tlho the hell do you think you·_ 
are? * * * God, damn it if you were twenty years 
younger, I. wo,;tld punch you,r God damn head off,~ 
or words;-:-00 that eff~ct. · · 

Specification 3: In· that First Lieutenant Andrew. J. 
Shields, 71st Base Headquarters and Air Base 
Squadron., did, at the Officers' Club:, United· 
States Arnry Air Base, APO 865 c/o Postmaster, 
New York, New York, on or about 9 · January 1944., 
wrongfully use threatening., defamatory, dis
respectful., insubordinate., vile, and insulting 

· language to Captain George A. Seitz, ?1st· Base 
Heagquarters arid Air Base Squacµ-on., a superior 
officer, who was then in the·execution of his 
office, in the prei;ience of women, civilians., 

·enlisted personnel, officers of, an al:lied and 
.fri.endly nation's armed forces, officers of the 

_base, and transient officers, tc,wit: "You 
.. bas·tards are trying to run this place. * * * 

President, rrry ass. 'What makes you think you. 
can put me out of here," or words to that effect. 

Both accused pleaded not guilty t~ all.Charges and Specifications. 
The accused Smith was found not guilty of Specifications 1 ·and 2.,· 
Charge I;' guilty of Specifications 3 and 4, Charge I, except the 
·word. "willfully". of which excepted word he was found not guilty; · 
not guilty of Charge I but guilty of _violations of Article of VIa:r 96; 
guilty o.f Specifications 1, 2 arid 3., Charge II; and guilty o:f Charge 
II _exc;ept as to Specification 1 thereunder of which he was :found not 
guilty ·of Charge II but guilty of a violation of Article of War 96 •.~ 
The accused Shields was found g,,iilty of Specification 1., Charge I; 
guilty of ~pec,ifications 2 and 3, Cha:..~g~ I., except the word "willfully" 
of which excepted -word he was found not guilty; not. guilty o:f Charge· I 
but guilty of violations of Article of ·War 96; guilty of Specifications 
l, ·2 and 3, Charge II; and guilty of _Charge II except ·as to Specificza-· 
tion 1 thereunder of vmich he was found not euilty of Charge II but 
eui:lty ·or ·a violation ·of Arti~le of yrar 96. Each accused was sentenced 
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to be dismissed the service. ·Toe. revic.:Vdng authority as to the ac
cused Smith approved only 'so much· of the. findings of guilty of . 
Si;ecii'ications 2 and 3, Charge II; l:!,S involves findings of guilty 
of the use as alleged of the following language respectively:· "full 
of chicken shit too. * * * Arrest my ass. That is chicken shit. * * * · 
You are just a chicken shit~ and "You are a fucking Joe. You ar't just 
a phoney. * i:- * Hey, you big Joe, you chicken shit. Hey., you big Joe, 
I want to talk to you·. ·You are full of shit. ***You chic!cen shit11 • 

The x-evie,dng ·authority as to the accused Shields approved only so 
much of. the finuing of guilty of Specification 3, Charge n, as in
volves a finding of guilty of the use as alleged of the follmvirig ·· · 
language: "*~:-*President, my ass•.What makes you think you can 
put me out of here". The reviewing authority approved the sentence 
as to both acc-qsed and forwarded the record of trial for action under 

,Articles of Viar 4$ and 50}; · . 

3. The evidence for tho prosecution shows that on the nie;ht of 
8-9 January ·1944 a cabaret party was held at the_Officers' Club, APO 865, 
New York City. The party was attended by civilians of both se:i~es, of;t'i
cars of allied and friendly nations• armed forces, officers of the base_· 
and .transient officers. Liquor was served both at the bar and at the · 

· tables in the room used for dancing. Enlisted personnei were present 
to serve the drinks and to clean up the premises.after the party. At 
about 0100 o 1clock1 9 January 1944, the orchestra finished playing, 
the bar .tas ~osed and most of the guests within a few minutes there
after departed. Hov1ever, several of each categoI"'J of those present 
still remained, sitting at their various ,tablas where most of them 
had been drinking and milling around preparatory to leaving. At one 
end of the room son.a transient officers .around a table had become 
somewhat boisterous. Captain George A. Seitz, ·President. of the Offi
cers• Club, and First Lieutenant hloses s. Koch. Jr., Officer of the 
Guard, attempted to quell the disturbance with the latter remairJ.ng 
near the transients' table and the former proceeding back across 
the dance floor t~vard the entrance of the.hall leading past the 
check rooms and to the exit (H. 10-12, 20-22, 48-50; Ex. A). · 

Near the middle of the dance floor Captain Seitz was inter
cepted by the accused Shields who complained about the transient offi
cers monopolizing the club. An argument developed between them 
notw:ithstanding an attempt by Captain S<:1itz· :to change the ·subject 
vlhich was participated in by the accused Sr.iith who had. come from a 
near°b"J table for ~ch purpose. 30th accused ha~ been·drinkinc but 
neither was drunk, ar1c at this and all subsequent ~terial times both 
were talking in a +oud, anf~' and boisterous rr.anner. The accused 
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.. -..,: 
Smith, then a first lieutenant, becan to abuse Captain Seitz using 
the languaee towards him described in Specification· 3, Charg~ II, 
as approved by the revie'Viing authority. Captain Seitz then at- · 
tempted to leave t..11e two accused by en:gaeing in conversation with 
First Lieutenant Annis G. Thompson, a member Of the club's entertain
ment committee, who had just approached~ The two accused, however, 
persisted in the argument and were tpereupon ordered to·leave the 
club.. by Captain Seitz. Ll.eutenant Colonel William F. Fletcher., the 

· Ex:ecuti ve Offi.cer and· Provost Marshal at the base, having observed 
and heard the argument frow. his nearby table th~n approached the 
group just as the accused Shielcl.s was uttering the language. des
cribed in Speciilca ti.on 3, Charge II, to Captain Seitz and just in 
time for such accused to apply it by reference to him, Lieutenant 
Colonel Fletcher, who thereupon assumed command and ordered both.ac
cused to leave the club. • The.ac.cused·Shields then withdrew to the 
check room and secured his parka but the accused ~mith followed 
Lieu:tenant Colonel Fletcher and Capt·ain Seitz, who proceeded t.oward 
the transients• table and continued to abuse the latter with laneuage 
as above mentioned. · The transient officers were ordered. to leave _ . 
and Lieutenant Colonel Fletcher and Captain Seitz were pressing 
them and the accused Smith toward the door where the accused Shields 
was again encountered and.he, upon being turned toward the door by 
Lieutenant Colonel Fletcher, used the following language: "God damn 
it don' t be pushing me. Take your hands off me" • The transient 
officers· continued their disturbance and it, augmented by the actions 
of both accused, continued into the hall~ _past the ciheck rooms and 
to the e.xi t. In the crowded hall the accused $hields bumped,· pushed 
and pinned Lieutenaht Colonel Fletcher against the wall and was · · 
again ordered to leave but instead of going, he made the profane 
remarks reflecting upon the executive officer's valor as stated in· 
Specification 2, 'Charge II, before finally leaving in company with 
another officer after being again ordered to leave.' While in the 
hall the accused Smith continued his abuse of the ·e...~ecutive offi-
cer mald.ng his remarks concerning his threatene.d arrest as stated . 
in Specification 2, Charge r;r., as approved by the .reviewing · 
authority, after .the Officer of the Guard.had been directed to 
summon the military police to eject him ·from the club. He left, 
however, before. their arrival. The hall was crowded with' civillans 
of both sexes and 'military personnel (R.12-20,. ~-29,· 29-41., 4.3,
50-62). . ' . .. ' 

After reach:i.Iig the barracks both accuse9 congregated with 
other officers in various rooms and discussed· the a£fair. ·. During 
.their.discussions both accused appeared.to be boasti'ul._ about. their 

,· 
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remarks addressed to Captain Seitz and Lieutenant. Colonel Fletcher.· 
At this time they both appeared to be sober. During the ensuine in.;. 
.vestigation both accused had admitted that they had been drinkine., . 
th~t their judgment consequently was irpaired, that they recognized 
Captain Seitz and Lieutenant Colon!:'ll Fle·tcher as their superior · 
officers, and that they had probably used some foul, laneuage (H. 41, 
42-44, 45-48,' 62-66). . 

' 4. The evidence for the defense shovrs that two officers, friends 
of the accused, witnessed the entire episode. They believed the accused 
were both into:rlcated to a greater degree than attributed to them by 
other witnesses and, while failinf, to reca),J. the use by the accused of 
the alleged foul language or that Lieutenant Colonel Fletcher had been 
pushed, bumped or pinned against the wall, otherNise,substantially 
corroborated the evidence for the.prosecution,. adding, however, that 
Lieutenant. Colonel Fletcher's actions and words, such as .referring 

· to the accused Shields as 11a no good drunk" and to the accused Smith 
as "yellow", had served as provocation. An mlisted man who had stood 
near the door characterized the episode as an argument in which all 
concerned had spoken loudly which he thought would result in a fight 
and denied hearing foul or profane.language but adnitted hearing both 
accused being ordered to leave the club. The Commanding Officer at 
the base had not attended the party but rated both accused as "excelient" 
and had by reconmendation secured both of them a promotion (R. 68-75, 
75-34, 84-91, 107-108). 

· Each of t."1e accused,' aiter explanation of their rights as 
wi.tnesses, testified in their own behalf•. Their testimony concerning 
the actions of all persons involved did not vary substantially from 
that depicted by the evidence for the prosecution except that they 
denied that Lleutenant Colonel Fletcher had been bumped or.pinned 
against the wall. They had not considered the directions to leave ·. 

· the club as orders so to do and felt aggrieve?d at some of the language, 
hereinabove mentioned, directed to them by Lieutenant Colonel Fletcher. 
They admitted ~sing the greater part of the language alleged but failed 
to recall the use of t.hat portion thereof· composed of vile and foul · 
words. although admittirie it r,as both possible and. probable that they 
had used thel!l. They had both recognized Captain Seitz and Lieutena."lt 
Colonel 1'i'J.etcher as their superior officers and contritely attributed 
their actj.ons and words to the unusual prevailine circumstances and 
the indul{:ence in intoxicants to the extent that their innate cautious 
judgment v:as. somewhat debilitated. They both' contended· that they had 
neither willfully disobeyed the orders to leave the club nor even 
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!'ailed to _obey such orders as' they- in fact had lef't the. club, although_ 
a -lit_tle delayed, in' response thereto. Their conversations with other 
of'ficers at the barracks after they left the club had not been dis-

· respectful to anyone and consisted largely of remarks about whether 
they -were under arrest or not (R. 91-101, 101-107). 

-. 
. 5. Specification 1; Charge I, .as to the accused Shields alleges 

that he at· a described time a."'1d place offered violence against his 
named supe.rior officer- mo was then in the execution of his office in 
that lie, the accused, wrongfully pushed, bumped ·and pinned such superior 
C?fficer against a wall of the officers• club.- Specifications· 2 and .3, 
Charge -I, as to tho accused Shields and Specificatio·ns 3 and 4, Charge I, 
as to the accused Smith allege separately that the iiespective indivi
dual, accused at a named time and place willfully disobeyed a lawful. 
order of' ·two different superior of'ficers directing them, the accused, 
to leave the club. The offenses alleged ey these Specifications were 
charged as ,violations of Article of War 64 but were found by the cou"rt 
as violations of Article of Yiar 96 excepting from the Specifications 
alleging "Willful disobedience the. word "willfullY". "A neglect to · 
comply with an order throu£h heedlessness, remissness, or forgetful-_ 
ness is an· offense chargeable under' A.W. 9611 because such riisobedience 
does not manifest an i~tentional dafiance of authority (M.C.M:., 1928, 
par. 13.Q2.). Engaging in an "altercation with another officer in the 
presence of an inferior" is also violative of Article of War 96 (Mili
tary Law and Precedents, l'finthrop, 1920 Reprint, Vol. 1.;.2, p~ 7Z7). 

-Tho evidence for· the prosecution cxmclusively shows that both 
accused wenfrepeatedly ordered by tFo·or their superior officers to 
leave the club under circumstances impelling the conclusion that they 
intended and th~ accused understooc tnat imnediate conpliance therewith 
TlaS contemplated. 0 llif"ezwe -rritnesses corroborate the prosecution's 
evidence that the orders vierii repeatedly given and the accused them
selves acknorrladge the receipt thereof but contend that they did not 
interpret them as orders. Implicit in the multiplicity of the orders _ 
is the failure of the accused to obey them because otherwise no ne·cessity 
would have a.l"isen for more than one order. The delayed. cor::pliance after 
threat of arrest ·toeether with the ot_her attendant circumstances strongly 
inclicate, hcmever, that the accuseds 1 failure to obey the orders was-_ 
occasioned. throu~h remissness, heedlessness and forgetfulnesG rather 
than intentional defiance of authority. The evidence i'urther shows , 
that, in that part· of the altercation between the accused Shields 
and Lieutenant Colonel Fletcher'w!iich took place in the hall, the ac
cused Shields bumped, pushed and pinned his superior. officer against 
the wall. The accused's words at such time disavowed explicitly an 
intent to cause bodily harm but such acts nevertneless are clearly 
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prejudicial to good order arxl military discipline. The effect of both 
accuseds' .admitted drinkine of intoxicants sounds only in _mitigation and 
not in -p.efense. · The evidence, therefore, shows b~yond a reasonable · 

~oubt the guilt of both accused of the offe~es :alleged in the hereinabove 
mentioned ::ipecifications and amply supports the court's findings of gui_lty 
thereof ·in violation of Article -or War 96. · · · 

. . . 
6·. Specification 1; Charge II; as to both accused; respectively, · 

alleges that each of them ~t a designated. t~ and place was disorderly 
Tlhile in uniform dun ng a social .function. · The offenses were alleged 
as violations of Article of.O':Iar 95 but ~ere found by· the court to .have 
been committed in violatioil of Article of -War 96. The alleged conduct 
is clearly conduct of a nature to bring discredit upon the military 
service and therefore violative of Article of War 96 (M.C.M., 1928, -
par. 152h). · 

The evidence for the prosecution conclusively shows that both 
accused during a protracted episode engaged in boisterous conduct attended 
by their loud use of'. vile and prof'.ane language du-ring• a social function 

·-.m11e in the presence of civilians of·both sexes, other officers not on)Jr 
· of their own organization but l.ilewise of allied and frie:i;idly nations, 
·and enlisted personnel. This, -although failing to recall particularly the 
vile· language used, both.accused admit. The evide~ce~ o:>nsequently,. beyond 
a reasonable doubt shows the guilt of the accused as alleged in the Specifi-

. cations and fully supports the court's findings of guilty thereof in vio-
lation of Article of War 96. · 

7. Specifications .2 and 3, Charge II, as to both accused, respectively, 
allege that each of them at . a designated ti.JIB and place wrongfully used. 
"defamatory, disrespectful, insubordinate, vile and insulting language" 
which is alleged with particularity toward t-wo of ;,their superior officers 
while in the presence of "women, civilians, enlisted personnel, officers 
of an allied.and friendly nation_'s anned f'orces, o,£.ficers of the base, 
and transient officers". The offenses are charged in violation of Article 
of War 95 and allege conduct and behavior that is clearly disgraceful 
and ungentlenanly and therefore within the condenmation_of·such Article 
because "using insulting or defanatory language to another of'ficer .in 
his presence, or about him to other military persons" is violative · 
thereof (M.C.M • ., 1928, par. 151). . . , . ·, 

A :mere reading of the alleged language leaves no room for . 
question of its foul, vile, defamatory, ·disrespeqtfUl, insubordinate, 
and insulting character. The evidence for the prosecution conclusively 
shows tha-t ru<;h language, at least to the extent that ·the findings of 
guilty or the use thereof were approved by the reviewing authority, 
was used by the accused under the circumstances a_s alleged and that 
the utteranc!e thereof was in a loud and_boisterous t:ashion. Both ac
cused in their own testimony admit the use of SU:bstantiall.y all of the 
language for the use of which they stand convicted'but disavow a 
recollection of the use of the foul portions thereof even while con-
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ceding both the possibi;ti. ty and the probability of their use- of even 
such vile phrases. Such words and acts under t..1.e circumstances shown 
fall without the tolerance pennitted to officers in their personal . 
expressions and ·definitely brand .such conduct ·as both disgrace.:!.'ul 
and unbecoming an officer and a gentleman. Adequate provocation, even 
if ever possible to serve as an excuse for the use of such language, 
under such circumstances, was not shown arrl laxity of expression en-, 
gendered by social Gri.nking serves not in defenpe but only in mitigation, 
if at all. · The evidence, therefore, beyond a reasonable doubt shows 
the commission of the offenses alleged and supports the findings of guilt'y 
of the Speci-~cations as approved by the reviewing authority and the Charges • 

.8.f!.• :The accused Smith is about 26 years old•. The .'?far Department re
cords show that he has had no prior enlisted service but was appointed a 
temporary second lieutenant on 24 June 1942 since when he has been on 
active duty as an officer and that he has been promoted twice, on 1 1.iaI'ch 
1943 to first lieutenant and on 31 December 1943 to captain. 

12.~ The accused Shields is about 28 years old. The War Department 
records show that he has had enlisted service _from 4 December 1940' until 
29 :May ·1943 when he was commissioned a temporary second lieutenant upon 
completion of Officers' Candidate School and since when he has been on 
active duty as an officer and that he was promoted to .first lieutenant 
on 23 November 1943. 

9. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were cormnitted· during 
the trial. F01° the reasons stated the Board of Review is. of the op
inion that the record of trial is legally sufficient to support the 
finding$ of guilty of the Charges and Specifications as found by the 
court and approved by the reviewing authority. and the sentence, and 
to warrant confirmation thereof. Dismissal is authorized upon con~ 
viction of a violation of Article of War 96 and is mandatOI"J upon a 
conviction of a violation of Article of '\'far 95. 

~ f ~dge Advocate, 

U4llnw J. ~· . , Judge Advocate. 

&;_;~, Judge _Advocate, 
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SPJGN 
CM 252576 

1st Ind. 

War Department, J .~.o.o., 26 APR B44 - To the Secretary_ o~ ~ar. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Renew 1n the 
case of Captain Walter T. Smith (0-560533) and First Lieutenant· 

· .Andrew J. Shields ( 0-58021.5) ., ·Air Corps. 

2. I concur in the opinion of' the Board o! Review tha.t the 
record of trial is legally sufficient to support .the .t"indings as ap
proved by the reviewing authority., legally sufficient to support the 
sentence and to warrant confirmation thereof. I recommend that the 

· /Sentence as to each ac::cused be confirmed but .that the execution thereof' 
be suspended during good behavior. · · 

3. Inclosed are a draft of a letter tor your aignature., .trans
mitting the record to the President £or his action, and a 1'0:na ot .. · 
Executive action designed to carry into effect the .foregoing recoJa-
mencl.ation, should such action meet with approval.- · 

·~- ~. 
Myron C. Cramer, 

Major General, 
The Judge Advocate Genoral. 

3 Incls. 
Incl 1 - Hecord of trial. 
Incl 2 - Dft~ of ltr. for 

sig. Sec.. of War. 
Incl 3 - Form of Executive 

action. 

(Senten:e as to each coni'imed bu.t execution suspended. 
G.C.ll.O. 229, 29 Kq 1944) · · 
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WAR DEPARTMENT 
~ Army Service Forces (95)In the Office of The Judge Advocate General . 

. Washington, D.C. 

SPJGQ 
CM: 252620 l 2 APR 194• 

UNITED STATES ) BIGHTH SERVICE CQ;.Jv!Ah'D 
AID.fY ·SERVICE FORCES ~ ·• v. 

) Trial by G.C.M., convened at 
Captain RAYMOND P. WATTERSON. ) Camp Wolters, Texas, 10 March 
(0-372297), Medical ~dminis-) 19~. Dismissal and total 
trative Corps. ) forfeitures. · 

OPINION of the BOARD OF REVIE'.Y 
ROUNDS, HEPBTJRN ,and FREDERICK, Judge Advocates. 

l. The Board of Review has ex.a.mined the record of trial in the 
case of the officer named above and submits.this, its opinion, to 
The Judge Advocate General. · 

. 2. The a'Ccused was tried upcn the following Charges and Speci-
fications: · 

CHARGE I: Violation of the 96th Article of War •. 

Specification l: In that Captain Raymond P. watterson,. 
Medical Administrative Corps, Station Hospital, . 

. Camp Wolters, Texas, did, at Camp Wolters, Texas, 
on or about l3 February 1944, wrongfully take, 
carry away, and convert to his om use five heads 

·of lettuce, value about 91 each, total value about 
451; five stalks of celery, value, about 18¢' each, . 
total value about 90~; and one gallon of mayonnaise, 
value a.bout $1.05, all property of the Ehlisted 
Patients• Mess (Hospital. Mess No. l), Station 
Hospital; Camp Wolters, Texas. 

Specification 2t In that Captain .Raymond P. Watterson, 
Medical Administrative Corps, Station Hospital, 
Ca.11.p Vfolters, Texas, did, at Camp Wolters, Texas, 
on or abcut 30 January 19~; wrongfully take, carry 
away, and convert to his own use eight beef-steaks, 
value about 30¢ each, total.value about $2.40; one
half lamb, value about $5.00; and one-half bushel 
of potatoes, value about $1.2J~ all property of the· 
Enlisted Patients• Mess (Hospital :Mess No. 1), 
Station.Hospital, Camp Wolters, Texas. 



(96) 

Specification 3: Jn that Captam Raymond P. Watterson, 
Medical Admmistrative Corps, Station Hospital, 
Camp Wolters, Texas, did, at Camp Wolters, Texas, 
on. or about 31 January 1944, wrongfully take, carry 
away, and convert to his own use one liverwurst, 
value about $1.25; one bologna, value about $1.25; 
arrl two hams, value about $3.50 each, total value 
about'$7.00, all property of the Ehlisted Patients• 
Mess (Hospital Mess No. 1), Station Hospital, Camp 
Vfolters , Texa,s. 

Specification 4: In that Capta:iri. Raymond P. 7/atterson, . 
Medical Admmistrative Corps:, Station Hospital, Camp 
Wolters, Texas, did, at Carnp,W'olters,. Texas, on or 
about 23 Decanber 1943, w.rcngi'ully take, carry away, .. 
and convert to his own use t.wo dressed turkeys, value 
about $6.50 each, total value about $13.00, and two 
·fruitcakes, value about $3.53 each, total value $7.06, 
all property of the :Enlisted Patients• Mess (Hospital 
Mess No., 1), Station Hospital, C~ Wolters, Texas·. 

CHARGE Ils ~olation of the 95th Arti~le of War. 

Specification 1: Jn that Captam Raymond P. Watterson, 
Medical Administrative Corps, Station Hospital, Camp 

··Wolters, Texas, did, at Camp v'folters, Texas, ai or 
about J3 February 1944, wrongfully order Technician 
Fifth Grade Uichael R. Rmaldi to deliver to his, the 
said Captain Raymond P. Watterson's, automobile, 
foodstuffs and groceries, property of the &!listed 
Patients• Mess (Hospital Mess No. 1), Station Hospital, 
Camp Wolters, Texas. 

Specification 2: In that Captain Raymond P. Watterson, 
Medical. Administrative Corps, Station Hospital, Camp 
Wolters, Texas, did, a.t Camp Wolters, Texas, on or 
about 30 January 1944, -wrongfully order Technician 
Fifth Grade Michael R. Rinaldi to deliver to his, the 
said Captam Raymond P. Watterson•s,automobile, food
stuffs and groceries, property of the :Enlisted Patients• 
Mess (Hospital Mess No. 1), Station Hospital, Camp 
W'olters, Texas. · 

Specification 3: In that Captain Raymond P. 'i'Tatterson, 
Medical Administrative Corps, Stati en Hospital, Camp 
Wolters, Texas, did, at Camp Wolters, Texas, on or 
about 23 December 1943, wrongfully order Private 
Joseph !llback·to deliver to his, the said Captain 
Raymond P. V/a.tterson•s, automobile, foodstuffs and 
groceries, property of the Enlisted Patients• Mess 
{Hospital Mess No. 1), Station Hospital, Camp Wolters, 
Texas. 
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He pleaded not guilty to, and was found guilty of, all Charges and 
Specifications. No evidence of previous convictions was introduced. 
He was sentenced to be dismissed the service and to forfeit all 
pay and allowances due and to be(:ome due. The reviewing authority 
approved the sentence and forwarded the record of'trial for action· 
under Article of Har 48. · 

3. Captain Watterson, the accused, was, during the ·period· between 
December 1943 and February 1944, Chief of the Medical Supply Section, 

. l;!edical Detachment, Station Hospital at Camp Wolters, Texas (R. 23, 60) 
and was also utility officer of the Station Hospital (R. 28). He had, 
however, no official duties in connection with the various hospital 
messes in the hospital area other than those pertaining to the care 
of some of the equipment such as painting in the three mess ha.11.s on 
the post and supervised the operation of the various post utilities 
(R. 23, 2G,. 36, 60). 

There were at the time of the alleged offense.s three hospital 
messes in the Station Hospital area at Ca'Tlp 1folters, Texas (R. 19), 
one of which was i9entified by the title,· l!:nlisted ?atients1 Mess Hall 
No. 1 (R. 6), also corrunonly referred to as Hospital V10ss No. 1 (R. 20). 
'lhe mess officer in charge of all three of these messes in the hospital 
area which included the &listed Patients Mess, or Hospital Mess No. 1, -
was Captain lllther Graham, H.a.c. (Fi.. 65), who alone was responsible 
for aJl items of subsistooce which came into all these messes, includ
ing 1.Iess Hall No~ 1 · (R. 65). Captain ·i,atterson was granted permission 
"a time or twoll by Captain Graham as mess officer to collect scraps 
for his dog from the Bnlisted Patients' Lless but was never permitted 
by him to remove _therefro~ items of edible subsistence (R. 66), nor 
did Captain Graham permit any officer stationed at the hospital to store 
food supplies in the ice boxes in any of these mess halls for safekee~ 
:ing (R. 69). Captain 'i/atterson did, hovtever, have permission from the 
Corarianding Officer of the hospital to eat his noonday meal in the 
Enlisted Patients' Mess because he vras on a 11 fat free" diet, which 
required special preparation in cooking (R. 27, 6?, 38). 

For each soldier who eats in the Enlisted Patients' Mess the 
gover!lm:3nt allows and pays about .79 cents per day (R. 25, 26, 67). 
Most of the food consumed therein is bought from t~ Quartermaster 
commissary on the post, but· it61ls not carried there are purchased in 
the open market. The storeroom where staple supplies for the Enlisted 
Patientst iviess are kept is about half a block from the iness hall of 
that unit and is under lock and key. The key was kept hanging up in 
the mess hall (R. 15, 35). However, items._which require to be chilled, 
such as meats ang poultry, are kept in the ice boxes just beside the 
mess kitchens (R; 36). The mess sergeant of the Enlisted Patients' 
:Mess, Sergeant Thomas J. Cooper, purchased the food for this mess under 

· the general supervision of Captain Graham, the Mess Officer (R. 17). 
Captain ·.:atterson' s office is about 100 yards from the Mess Hall of 
the Enlisted Patients• I.less (R. 27). 

- 3 -
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As to Specification 1, Charge I, and Specification 1, Charge 
II: Corporal (T/5) ?.ti.cha.el a. Rinaldi is t):le first cook at the 
Enlj.sted Patients• Mess (R. 40). en Sunday, 13 February 1944, while 
working in the kitchen he was told by Captain :latterson, in person, 

· that the latter wanted a gallon of mayonnaise, five heads of lettuce 
and five stalks of celery, and he told Rinaldi to get them for him 

·. (R. 53). Accordingly, Rinaldi took a glass gallon jar of mayonnaise 
out of the small store room in the mess kitchen and procured the - ,, 
lettuce and celery from the vegetable ice box in the mess kitchen, •.: '" '; :. 
put these three items in a. box and put the box on the floor in the · ·.,.. 
back seat of Captain Vfatterson 1 s car in the latter's presence (R. 
54-55). Also acting an ·Ca.pta:in Watterson• s order Rinaldi covered 
the box with a car blanket taken fran the front seat of ·watterson 1 s 
car (R. 54-57). Captain Watterson, referring to this box, told 
Rinaldi, "cover it up, so it won't be seen" (R. 58). Lots of others, 
including the cooks, were present at the time. These enlisted men 
talked about the situation lots of times but "were afraid to say any
thing about it." In Rinaldi• s words, "after all. he was an officer
* * * who was going to take our word?" (R. 59) Rinaldi regarded 
Captain Watterson as his superior officer ana·as such he accepted 
and obeyed his arders to take these things and put them in Watterson• s 
cal' (R. 55). This property belonged to the Enlisted Patients• Mess 

.. (R. 54). 

As to Specification 2 0£ Charge I: en 30 January 1944, 
Captain ·watterson told Corporal Rinaldi, in the kitchen of the Enlisted 
Patients• Mess Hall (R. 40) that he vanted eight steaks, half a bushel 
of potatoes, half a lamb and a round roast. He told Rinaldi to get 
these things and put them in the back trunk .of his car (R. 40, 41). 
Rinaldi took half a lamb, the .hind saddle, off a hook in the kitchen 
and put it in a box (R. 42) in Watterson's presence. The balance of 
the meats he got from pans in the ice box in the Enlisted Patients• 
Mess. Rinaldi "took it as he ordered and did just what he told me, 
fixed the box up and put it in the back trunk of his (Watterson's) 
car"·(R. 42), which was then parked behind the wisted Patients• 
Mess Hall. Watterson went out of the mess hall with Rinaldi to his 
car. Vfatterson opened the trunk of the car and Rinaldi loaded the 

--box in it. Watterson then closed the door, got in the driver• s seat 
and drove off. This food was all the property of the :Enlisted Patients 
Mess, also known as Hospital Mess No. 1, Station Hospital, Camp Wolters, 
Texas (R. 43) •. Rinaldi knew Captain Watterson as his superior officer 
and he did exactly wba t he was told .to do (R. 44). Staff Sergeant 
Willa.rd Yf. Wentz, 'Who is the memorandum receipt clerk in the Medical 
Supply office, and works under Captain Watterson (R. 60), was told in 
the latter part of January 1944 by Watterson ·to drive his car to his 
(Watterson• s) home in Mineral \Jells, Texas; that there were two 
packages in the trunk of the car, to take them cut and put them in 
his (Watterson• s) house (R. 61). Before this Wentz had often seen 
Watterson's car, back of the Enlisted Patients• Mess (R. 61). Wentz 
did as he was told and on arrival at the house, at Mrs. Watterson• s 
direction, he ca:J;'ried bot~ boxe·s from Watterson's car into the dining 
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room of Wa.t terson I s house, where he left them. Vlhen he put down the 
larger cne of the boxes on the floor,· the top fell in, and Wentz' saw 
a full ·saddle of nru.tton (R. 62). 

As to Specification 3, Charge I: On 31 January 1944 Captain 
Watterson told Rinaldi that "he was all out of stuff and wanted' a 
couple of hams". Rinaldi went to the ice box, got on top of. a box, 
and pitched two hams down to Watterson (R. 44), who was then standing -
on the steps at the ice box. door. Tile hams weighed 18 or 20 pounds 
each. Captain Yiatterson on this same occasion picked up a ;Liverwurst, 
weighing about six or seven pounds and about three feet long and a 
bologna about 18 inches long (R. 49) and of the same weight, and added 
tpis meat to the hams which Rinaldi put altogether in a box which he 
carried out behind the mess hall and put inside the back trtmk of 
Captain Watterson• s car (R. 45). This property belonged to the Enlisted 
Patients Mess (R. 46). Watterson got in the car and drove off (R. 46). 
Rinaldi did this because he regarded 1/iatterscn as his· superior officer 
and_as such his order was to be obeyed. 

"Lots of times Captain Graham (the mess officer) wtntl.d 
be around when Captain ~iatterson came there and I was afraid 
to get the stuff for him, and he would tell me he W0'.,1ld go 
in and bull with Captain Graham and keep him busy while I 
got the stuff and for me tow.ink ·at him when it was ready". 

As to Specification 4; Charge I and Specification III, .Charge 
II: On 23 December 1943 Captain Watterson approached Private Joseph 
Luback, a cook in the Enlisted Patients• Hess, Station Hospital, Camp 
Wolters, and asked him to get accused a couple of turkeys (R. 6-7). 
The turkeys were banging in the ice box for the mess but the butcher 
of the Enlisted Patients• Mess, Private Carl DeGuire, refused to let 
Luback have them (R. 7, 21). ill.back then talked to.Sergeant Cooper, 
the mess sergeant (R. 17), who told DeGuire to deliver the couple of 
turkeys to Luback (R. 21), which he did (R. 8). The turkeys weighed 
about 18 to 20 pounds ea.ch and ca.m,e out of the ice box in the Enlisted 
Patients• Mess Hall, Hospital l.less'.;r,,o·. 1. I.uback put them :in a card
board box ·and took them to the warii°house where the groceries for the 
mess are kept. He then, by. prearrangement, called Captain Vvatterson 
on the telephone and said th~. turkeys were ready (R. 9). Watterson 
told Luback to meet him· at the war.ehouse which the latter did immedi- . 

at.ely therea.f't;er •. At the warehou~e. ill.back showed him the turkeys and 
Vlatterson said "Put in a couple of fruitcakes too". So Luback put in 
a couple of five pound fruitcakes,which were stored there,·in· the same 
box with the two turkeys and at his request (R. 14) carried out the 
box and contents and put it in the trunk of Captain '\7atterson•s car 
(R. lO), a bl.a.ck Ford V-8 two-door coach (R. 35), which was then and 
there stand:ing at the side of the storehouse (R. 12). These fruitcakes 
and turkeys were the property_: of the Enlisted Patients• Hess (R. 12,25). 
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Luback did these things in obedience to what he understood to be the 
order of his superior officer (R. 12). Sergeant Cooper· corroborated 
wback 1 s testimony. He testified that just befor·e Christna.s 1943 
Captain Watterson told him he would like to have two of the turkeys 
which Cooper had coming in for the mess at Christmas (R. ~), and 
subsequently Private Luback told Cooper he wanted two turkeys for 
Captain 'i'{atterson. Cooper th.en went back to the Mess w.11 meat box 
and told the butcher, Private DeGuire, to let Luback have two turkeys
{R. 24). . 

By written stipulation signed by accused, and agreed to· by 
the defense counsel and the prosecution, the values of the various 
items alleged in each of the four specifications of Charge I were. 
accepted as charged by both sides and by the court (R• .?O, 71) as 
follows: Specification 1, $2.40; Specification 2, $8.60; Specifica
tion 3, $9.50.; Specification 4, $20.06. 

Having been advised of his rights as a witness in open court 
by the law member, and also prior to the trial by his defense counsel, 
accused elected to make an unsworn oral statement- in open court through 
his counsel {R. 71). In substance his defense counsel stated that 
accused had been married for 14 of his 22 years of service in the 
Army, and, for the pa.st seven years, his wife .had been virtually an 
invalid due to a chronic acute asthma following an attack of pneumonia 
(R. 72); and that she is also afflicted with a severe type of arthritis. 
Furthermore, Watterson's elder daughter, age thirteen, suffers with 
an arthritic cond:ttion of her arm (R. 72). Defense counsel offered 
to call a medical officer to verify these statements by an unsworn 
statement but the court very properly denied this request on the grounds 
that the expected testimony was not naterial to the issues in the case 
and that the privilege of making an unsworn statement to the court was 
limited to the ac.cused cnly (R. 73). · The defense offered no other 
witness nor any affirmative evidence in denial or extenuation of the 
offenses charged, but throughout the trial attempted; on.cross examina
tion of the prosecution's witnesses, to insinuate or infer that other 
persons than accused had access to the foodstuffs in question; that 
the various messes borrowed focxi, one from the other, and tha. t accused 
might have used the mess hall ice boxes and storeroom as a pl.ace to 
keep his ·own personal property, and further that hi1;1 actions with 
respect to the food designated· in the Specifieation of Charge I were 
merely suspicious circumstances but did not, in fact, constitute 
distinctly wrongful acts. ... 

4. The four offenses alleged in the four Specificatians under 
Charge I are charged as acts of wrongful conversions in violation of. 
Article of War 96 rather. tra.n, as they lll:i.Y legally have been, charged 
as l.arceqies under Article .of War 9.3. The method of pleading chosen 

~-
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was adopted apparently for the reason.that, prior to reference for 
trial,. some doubt arose as to accurately alleging ow.nership of the 
foodstuffs in question, resulting in further doubt as to whether 
two of the essential elements of proof under larceny, namely tres
pass (taking from the owner's possession without his consent) and 
definite ownersh:..p of this property, could be legally established·· 
bf the prima facie evidence as then interpreted. In other words, 
were the foodstuffs to be considered as property of il;.he United States 
furnished or intended for the rriilitary service, making the offense 
a violation of Article, of 'i[ar 94, or_ did they belong to individuals 
or. groups as their per sona.lly mmed property, vlhic h situation would 
require a charge of larceny under :U-ticle of ·i[ar 93? 

. A wroncful conversion, as defined in law and as distinguished 
fror.i the equitable doctrine of that name, consists of the "unauthor
ized assu."Ilption am exercise of the right of ovmership over goods or 
personal chattels belonging to another, to the alteration of their 
conditicn, or, the exclusion of the ovmer 1 s rights" (Black's iaw 
Dictionary, 1933 DJ.., p. 430 and ,numerous cases cited thereunder). 

The accused, neither by virtue of his office nor of his 
official duties, exercised any lawful authority over the property 
he took and converted to his own use, nor was it property of the 
United States within the terms of the 94th Article of i.Var. Ovmer
ship of this property was rightfully alleged, and sufficiently 
established by competent evidence as in the Enlisted Patients• l,iess. 
This mess was mintained by funds obtained through receipt from the 
local disbursing officer of commutation of rations allowed by the 
government to each patient who ate therein at a daily rate computed 
on the actual cost of the ration plus 50 percent (par. 11, 11.R 40-590). 
This amount was payable to the custodian of the hospital fund (par. 
12, 2(a), AR 40-590) where, upon receipt from the government, such 
payments became a part of the hospital fund (3a (4) aR 21.(}-SO). It 
is well established that this latter fund is not the property oi: the 
Unite.d states but is the property of the organization receiving it 
v.hich, in the instant case, is the :Ehlisted Patients' Mess (Sec. 452, 
par. (2) and (8), Dig. Ops. JAG 1912-1940). Therefore, the o"M'lership 
of the food purchased from that fund is properly alleged as in that . 
organization or unit., 

Accused assumed and exercis~d ownership over the property 
in question throui:~h the unlawful connivance of members or agents of 
the rightful omier (the mess) in the first instance; that is, by 
exercising an unlawful control over thom by means of his superior 
rank, they being enlisted men and he an officer, he succeeded :in 

·making them his tools, although unwilling ones, in unlawfully taking 
this property fran their Ol'll'l organization storehouse, supply room 
,9r: J,citchen•. It is this phase of the offense which evidently, and 
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with good reason,' raised a doubt as to whether or not a larceny in 
violaticn of Article of 1·far 93 could be successfully ch:l.rged and 
proven, for the reason that to constitute larceny the tak:ing and 
carrying away nnist be by trespass; that is the property must be 
taken fran the ol'IIler' s possess:i.on without his consent.· In unlawful 
conversion, however, it is :immaterial whether the converter acquired 
possession of the property by trespass or otherwise - tresp:Lss is 
not an essential element of proof. To rec~ive property from cne who 
has no right to put with it and thereafter to use, sell or exercise 
dominion over it, wh~ther with knowledge of_ the own~r 1 s rights, or 
even in goO'.i faith without such notice, constitutes l'll'ongful conver-

_sion (International Agr. Corp. vs. Lockhart Power Co., 188 S.E. 243, 
246, 181, S.C. 501). 1iihen accused, as shown by undisputed evidence 
of record, secured the foO'.istuffs in question and carried them from 
the Army post to his own home, he dealt with this property in a ms.nner 
wholly inconsistent with the right of the organization to the immediate 
possession and use of such property and with the intent, in so doing; 
to assert a dominion over it adverse to that right. The evidence of 
record is sufficient to SJ.stain beyond a reasonable doubt the findings 
of guilty of Specifications 1 to 4 inclusive of Charge I and the 
offenses of which he stands convicted are obviously prejudicial to 

· good order and military discipline, and as such are violations of 
.Article of ~iar 96. 

The competent and legal evidence of record as to the three 
offenses laid under Article of War 95 reveals a flagrant abuse of 
his office by a commissioned officer in compelling enlisted subor
dirates to assist him in the co1mnission of wrongful acts. Such abuse 
of authority is so obviously conduct unbecoming an officer and a , 
gentleman as to require no further argument here (C.M. 237521 (1943) 
cited in J.A.G. Bul. Vol II, Act 1943, p~ 385 and Winthrop, p. 715). 

5. {ia.r Department records disclose that accused is now 40 years 
of age, with nearly 19 years enlisted service and ; years as a com
missioned officer. He first enlisted in the Field Artillery 24 
February 1922 and was honorably discharged Z7 April 1925. During 
this enlistment he was convicted by special c oo.rt-ruartial of viola
tion of Article of War 61 (absence without leave) and a gain by special 
court-martial of violation of Article of War 96. He enlisted the -
second time on 28 April 1925 in the Medical Department and was dis
charged 22 June 1928. During this second enlistment he was convicted 
by special court-martial of a violation of Article of War 61. He 
enlisted a third time on 2.3 June 1928 and was discharged as a corporal 
of the :Medical Department on 24 June 19.31 with no· record of trials by 
court-martial. His fourth enlistment covered the period from 25 
June 19.31 to 24 June 1934, terminating with a character excellent 
discharge. His fifth enlistment ran from 25 June 1934 to 24 June 
1937. He was discharged as a sergeant, Medical Department, with 
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character excellent. He was again enlisted but discharged to accept 
a commission as second lieutenant, Medical Administrative Corps.Reserve, 
on 22 October 1938 and was 0rdered to active duty on l November 1940, 
promoted to first lieutenant on 15 September 1942 and to captain 26 
lb.y 1943. His educational background reveals_ that he atteuded a grade 
sqhool for eight years and a high school for two years :in Brookly,· 
New York. He is ira.rried and has two minor daughters, aged about 13 and 
11 years respectively. 

6. The court vas legally constituted. No errors :injuriously 
affecting the substantial rights of_ the accused were co:n:nitted dur:ing 
the trial. In the opinion of the Board of Review·, the record of trial 
is legally rufficient to support the findings and the sentence and 
to warrant confirrnation thereof. Dismissal is authorized upon con
viction of a violation of Article of War 96 and mandatory 'upon convic
tion of a violation of Article of Viar 95. 

JI~ ~OOge Mvoca,e. 

~ Judge advocate. ~ (JOOge Advocate. 
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1st Ind. 

'ffar Department, J.A.G.O., AP~ 1~44- To_ the··secretary of War.•
22 

1. Horewit1't transmitted for the action of the President are. 
the record of trial and the opinion of the Board of Review in the 
ep. se of Captain Raymond P. ·liat terson. (0-372297) , Medical Adminis-

· trative Carps. · 

· 2. I concur in the o::;iinion of the Boa.rd of RevieYr that the 
record of trial is legally sufficient to support .the findings and. 
the sentence and to varrant confirmation of the sentence. I reconunend 
that the sentence be confirmed but tbat the forfeitures be rer.ritted 
and that the· sentence as thus modified be carried· into execution. 

J. Inclosecl,_ are a draft of a letter for your signature, trans
mitting the record ~o the President for his action, Q"ld a form of · 
Executive action designed to carry into effect 1;.b.e recor.unendation 
hereinabove made, should such action meet with aEp~oval. 

~ ~. ~o..--_.q'---.. 

l~on C. Cramer, 
1',1a.jar General, . 

J Incls. The Judge Advocate General. 
l - Record of trial 
2 - D~. ltr. for sig. sjrr 
3 - Form of Executive action 

(Sentence confirmed bit forfeitllres.remitted. G.C.M.O. JOO, 
17 Jun 1944) · 
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WAR DEPARTMENT 
Anny Service Forces 

In the Office of The Judge Advocate General 
Washington, D. o. · · 

SPJGV 
CM 252626 16 MAY 1944 

UNITED STATES ) INFANTRY REPLACEMENT 
) TRAINING CENTER 

v. Trial by G.C.M., convened at ~ 
First Lieutenant JuHN R. ) Camp Blanding, Florida, 10 
SCANLON (0-1283845), Infantry-.) March 1944. Dismissal. 

OPINION or the BOARD OF REVIEW 
TAPPY, KIDNER and HARNOOD, Judge Advocates 

1. The Board of Review has e:icamined the record of trial in the 
case ·or the officer named above and submits this, its opinion, to The 
Judge Advocate General. · 

2. Accused was tried upon the following Charge and Specifications: 

CHARGE: Violation or the 95th Article of.War. 

Specification l: In that First Lieutenant John R. Scanlon, 
Company "D"., 201st Infantry.Training Battalion, then or 
Company "D"., 19Sth Infantry Tralll;ing Battalion, Camp 
Blanding., Florida, with intent to deceive the Commanding 
Officer, 62d Infantry Training Regiment, Camp Blanding, 
Florida., did., at Camp Blanding, Florida, on or about 
l December 1943, officially report that he, the said 
First Lieutenant JohnR. Scanlon, was married and would 
maintain a residence at Z'/70 Forbes, Jacksonvile., Florida, 
which report was known by the said First Lieutenant John 

. R. Scanlon to be untrue in that the wife of the said First 
~ieutenant John R. Scanlon did not on or about l December 

· 1943., and has: not since said date, resided at mo Forb~s, 
Jacksonville., Florida. 

Specification 2: In that First Lieutenant John R. Scanlon, 
***,did, at Jacksonville, Florida, on or about 19 
February 1944, wrongfully and dishonorably introduce 
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as his"wif'e, to First Liea.tenant Jleredith A. Lunn, 
Heaqquarters,' 201st Inf'antey Training Battalion a woman 
who was not the Yife of the said First Lieutenant John 
R. Scanlon. 

Specification 31 In that First Lieutenant John R. Scanlon,
* * *, did, at Jacksonville, Florida, between on or 
about l December 1943 and OD or abou~ 22 Febl"UB.17 19.44, 
wrong.f'Ully, dishonorably and unlawtully live and cohabit 
with a woman not his wif'e. 

He pleaded not guilty.to a.pd was found guilty or the Charge and all 
Specitications. No evidence Qt prior convictions was. introduced:' H.e 
was sentenced to be dismissed the service. The reviewing authori't7 
approved the sentence and forwarded the record of trial tor action 
under Article or War 48. .. 

3 • . The evidence tor the prosecution 1e •ubstantial.17 aa tollowsa 

Paragraph 9 or 1dm:Sn1st,rative Memorandum No. 2, dated 6 
September 1943, Infantry Replacement Tre:f,n:fng Center, Camp Blanding, 
Florida, provided that regimental and CODlp&lly' commanders might "grant 
permission to officers under their control to live oft the post, pro
vided the persons desiring such permiiaion are married or live with 
dependents and will maintain a residence "(R. 6; Ex. J.). Pursuant to 
such memorandum; accused on l December 19.43 requested permission in 
Yriting to live oft the post, and gave.his contemplated home address as 
-zno Forbes, Jacksonville, Florida (R. 7J Ex. B). Thia application was 
approved by the regimental commander and left headquarttrs through the 
message center (R. 6). 

It was stipulated that it Georgia D. Scanlon YeN preaent 
she would testify that on 26 December 1942, while ehe was a member of 
the u. s. Army Nurse .Corpe, stationed "t .Camp Rucker, ilabama, aha was 
married to the accused; that she and acouaed cohabited as man and wif'e 
from 15 to 17 Janua?7 l943 at Tuscalooaa, Alabama, tram 7 to 8 l.Pebruar,y 
1943 at Montgomeey, .µ&bama, from 12 "'-o 15 Februar;r 1943 at Camp Rucker, 
Alabama, on 18 .lprll, 24 to ':t7 June, and OD 2, 7, 9 and 10 to 12 of' , . 
July 1943 at San .Antonio, 'l'nas; that abe bu not Hen or resided with 
the accused oince 13 July 19431 and ha1 never since 13 J'ul.7 1943 resided 
in Jacksonville, Florida, but baa continuousl;r aince that date resided 
in Chicago, llinoisJ that she has never instituted divorce proceedingll 

. of' &DY character against the accused,· and baa never been served with 
notice or &DY' divorce proceedings instituted b.r the accused (R. 13J Ex. C). 
A marriage certificate evidencing the marriage ct accused and this ll'it• 
ness on 26 December 1942 at Ozark, JJ.abama, wu reoeiTed in evidence 
(R. 14; Ex. G). 

B7 atipulated teatimOD1' it WU Bhom that accused in the 
latter part or November 1943. rented a room trom. Mrs. Robert Herman. in· 
her residence at 'Z'l70 Forbes Street, Jacksonville, Florida, anc1·11ved. 
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therein over a period of two weeks with a woman accused introduced as 
his wife, Elizabeth Scanlon. On 4 December accused rented a room in 
the home of Mrs. Frances Devlin, 2228 Hershell Street, Jacksonville, 
Florida, and lived therein with a woman he held out to Mrs. Devlin and 
her family as being his wife. Accused and this woman lived in the 
Devlin home until 22 January 1944. On 2.3 January 1944 accused rented 
an apartment in the home of Mrs. Elizabeth-R•. Parker, 1526 Copeland 
Street, Jacksonville, Florida, and has lived there continuously since 
with a woman he introduced to Mrs. Parker as his wife Elizabeth (R. 14; 
Exs. D, E, F). 

First Lieutenant Meredith A. Lunn testified that he had 
known accused for about three months, and had ridden with him between 
ca.mp and home some f'i~een or twenty times. On or about 19 February 
1944, after prearrangement by telephone, Lieutenant Lunn and his wif~ 
met accused and a woman companion in a store in Jacksonville. Accused 
introduced his woman companion to Lieutenant Lunn as his wife "Lil". 
In response to an inquiry by Mrs. Lunn this woman stated she and accused 
had been married for about a year. The two couples then attended a· 
picture show, and afterwards were driven to their home which Lieutenant 
Lu.nn believes was 1525 Copeland Street. Here the accused and his woman 
companion le~ the car. 

I

4. For the defenses 

Major George Wilson and Captain Wade c. Harrison testified 
that accused's performance of military duties was excellent, and 
Captain Harrison said that to the best of his knowledge the accused's 
reputation for truth and veracity was excellent (R. 15-18). ' 

A~er having his rights as a witness explained accused elected 
to testif'y under oath. Accused was allowed wide latitude by the court in 
relating his personal history from childhood up. Concerning the offenses 
with which he was charged, the ·accused admitted he had married on 26 
Decemberl942 (R. 22), and that he had lived with his wife for one or two 
days at a time on several occasions thereafter. When he went to Ellington 
Field he realized their marriage was a mistake and wrote his wife asking · 
her to consider a divorce. She.did not reply, but on 13 April 1943._he 
saw her in San Antonio and discussed the matter but di<l not get a definite 
answer. Later she wrote she would give him a divorce after her child was 
born. He himself had contacted a lawyer the Saturday preceding the trial 
concerning a divorce (R. 22). He met the woman referred to in the testimony 
as "Lil" at Hondo, Texas, and they started going togetller. When he was 
transferred she decided to go with him and stay with him until he could 
get a divorce and they could be married. 
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Accused admitted that on l December 1943 he forwarded to 
Headquarters, 62nd Regiment the application to live off' the post; . 
that at the time he was living with •Lil" at mo Forbes Street (R. 23), 
and that he had lived with her as husband and wife at the other ad• 
dresses covered in the stipulated testimony(R. 24). On 19 February 
1944 he introduced "Lil" to Lieutenant Lunn ae his wife, for at the 
time he considered her "as 'fif3' wife mentally and as soon as it was 
possible she was going to be 'fif3' wife in fact" (R. 24). On redirect 
examination the accused testified that he did not kn.ow about the rules 
as to officers living off' the post, and had no intention of' deceiving 
anyone when he signed the application to live of'r th~ post. 

5. The evidence conclusively shows that accused, a married 
man, while stationed at Camp Blanding, Florida, was living with 
anot~er woman not his wife in Jacksonville, Florida, from the latter 
part of' November ·to the date or trial, introducing this woman as his 
wife to the three persons from whom he rented rooms during this period. 
He also introduced this woman to Lieutenant Meredith Lunn as his wife 
when Lieutenant and Mrs. Lunn met accused and this woman for a social 
engagement on or about 19 February 1944. Accused's explanation of' 
his reason for introducing this woman to Lieutenant Lunn as his wife 
was that he considered her "as mentally his wife". On l December 1943 
accused, while living in Jacksonville, Florida, with this woman not 
his wife, and while his lawf'Ul wife was residing in Chicago, lliinois, 
filed an application in writing for permission to live off' the post, 
such request being granted. The accused·f'iled this application pursuant 
to paragraph 6 of,. Adminis:trative Memorandum No. 2 dated 6 September 1943, 
Infantry Replacement Training Center, Camp Blanding, Florida~ The 
pertinent paragraph of' this administrative memorandum is ineptly phrased, 
in that it provides that commanders •may grant permission to officers 
* * * under their control to live off the Post, provided the persons 
desiring such permission are married or will live with dependents and 
maintain a residence". The accused being married, a strict and analytical 
construction of this provision would lead to the conclusion that accused 
had not violated its provisions~· However, the Board is of' the opinion 
that. the reasonable interpretation of such memorandum is that it was in
tended to permit officers to live of'f the post provided they maintained 
a·residence with their lawful wife or dependents. 

· 6. War Department records show the accused to be 26 years of 
age. He graduated from the De La Salle Institute (preparatory school) _ 
and attended Manhattan College for one half year. He was inducted into 
military. service 20. February 1941. Accused attended the Infantry School, 
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Fort Benning, Georgia, and was appointed second lieutenant 15 May 
1942, promoted to first lieutenant 31 October 1942. He attended~ 
Air Forces Navigation School, Hondo, Texas, but was eliminated from 
that school and assigned to Infantry Replacement Training Center,. 
2l July 1943. 

7. The court was·legally constituted and had jurisdiction ot 
the person and offenses. No· errors injuriously affecting the sub
stantial rights or the accused were· collllllitted during the trial. In 
the opinion of the Board of Review the record of trial is legallY 
sufficient to support the findings of guilty and the sentence and, 
to warrant confirmation of.the sentence. Dismissal is mandatory upon 
conviction of a violation or Article or War 95. · 

Judge Advocate. 
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SPJGV 
CM 252626 

1st Ind. 

War Department, J .A.G.~., 22 MAY 194~0 the Secretary of War. 

l. Herewith.transndtted for the action of the President 
are the record of trial and the ·opinion of the Board of Review 
in the;case of First Lieutenant John R. Scanlon (0•12$3845), 
Infantry. 

2. I concur in the opinion of the Board of Review that 
the record of trial is legally sufficient to support the findings 
of guilty and the sentence and to warrant confirmation of the 
sentence.· I recommend that the sentence be confirmed and carried 
into execution. 

;. Inclosed are a draft of a letter for your signature, 
transmitting the record to the President for his action, and a 
form of Executive action designed to carry into effect the fore
going recommendation, should such action meet with approval. · 

-~ Q_ ;Qr-..Q.-,, IO~ 

Myron c. Cramer, 
Major General, 

3 Incls. The Judge Advocate_ General. 
Incl.1-Record of trial. 
Incl.2-Dft. ltr. for 

sig. Sec•. or War. 
Incl.3-Form of action. 

(Sentence confinned. G.C.M.O. 3?1, 17 Jul 1944) 
\ . 
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WAR DEPA.B.TI,IENT 
· Anny Service Forces 

In the Office of The Judge Advocate ·General 
Yfo.shington, D.C. (111) 

12 JUN 1944 
S?JGH 
CM 252628 

UNITED STATES ) FIRST Affi FCRCE 
) 

v. ) Trial by G.C.M., convened:a;t 
) Arnw Air Base, Richmond, 

First Lieutenant GECRGE M. ) Virginia, 13 March 1944. 
EARIE (0-1047953)', Coast ) LJisrnissal, total forfeitures 
hrtillcry Corps. ) and confinement for five (5) 

) . years. 

---------~-·----
OPINION of the BOARD CF R.EVI11'i 

DRTITER, O'CONNOR and LO'ITERHOS,Judge Advocates. 

1. The Board af Review has examined the record .of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

' . 

2. The accused was tried upon the foil.awing Charges and Specifications: 
.. 

CHARGE: I: Violation of the 93rd Article of Wer. 

Specification 1: In that First Lieutenant George M. Earle, 391st 
0 

Antiaircraft Artillery .Automatic Weapons Battalion (Sernimobile), 
did, at Army Air Base, Rich:morrl, Virginia, on or about 3 Janu
ary 1944, cominit the crime of sodonw by feloniously and against 
the order of nature having carnal connection per os with a 
human being, to wit: Sergeant Kenneth s. Waters. · 

Specification 2: In that First Lieutenant George M. l!:arle, 391st 
.Antiaircraft Artillery Automatic Wea;ions Battalion (Sernimobile); 
did, at Arrrv Air Be.se, Richmond, Virginia, on or. about 3 Janu
ary 1944, with j nte.YJ.t to do him bodily harm, commit an assault 
upon Sergeant Kenneth S. Waters, by cutting him ori the arms, 
foot and in the groin, with a dangerous weapon, to wit: a jungle 
knife~ 

CH.lRCE II: Violation of the 95th Article of 'Har. 

Specifiqation: ··In that First Lieutenant George it. EarlE;J, 391st 
Antiaircraft Artillery Automatic Weapons Bt.ttalion ·(Semi.mobile), 
did,:. .at .!rnzy" Air Base, Richr.iond, Virginia, on or about 3 Janu
ary 1944, attenpt to take his o"'n life by stabbing himself in 
the abdcmen and by slashing his neck with a. sharp inst~ent. 

~e .pleaded not gull ty to and was found guilty of all Charges and Spe~ifications. 
He wa.s ~en~enced to be· disnissed the service, to forfeit all pay and allowances 
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due or to become due and. to be confined at h.'.l.rd ~bor for five' (5) years. 
The reviewing authority approved tp.e sentence and forwarded the record of 
trial for action under the 48th Article Qf War. 

J. The evidence for the prosecuticn: · 

a • . Specifications 1 and 2, Charge I: On the evening of 2 ,January
1944 accused, who was assistant S-J of the 391st Antiaircraft Artillery 
Auto~tic Weapons Battalion, at Am.y Air Base,. Richmond, Virginia, engaged 

- in a poker game with First lieutenant Jake Humble, Jr., and. other. officers• 
. Accused "?ras drinking, and Lieutenant Humble was of the opinion. that he was 
intoxicated. \'ihen the game broke up at about 2 :JO a.m. on J January., ac
cused returned to his room, which was on the second. fl~or of battalion 
headquarters. ·At about three o'clock Captain Franc1s ~. Vaughn., who. occu
pied the same roam., saw accused enter. Captain Vaughn stated that accused . 
turned on the l:i.i;ht and then turned it off. Accused had on a long overcoat. 
Captain Vaughn heard accused sit down, was 11 dozing11 , and stated that accused 
left the room in about 15 minutes and that he was still.wearing the overco~t. 
}!e observed no evidence o:f intoxication (R. 7-.8, 24-27; Exs. 4., 6): 

Technician Fourth Grade Kenneth S. Waters, who was in charge of 
quarters en the night of 2-J January., had gone to sleep at about 11:00 p.m. 
on a cot in the S-1 room on the ground floor of battalion headquarters. He 
was clothed in his underwear oncy-, and was under a blanket. · He had been 
acquain!;,ed with accused for about a year. .At about 4:oo a.m. ~ergeant 
Vlaters was awakened by the sound of accused moving around in the room. 
Accused was clothed in underwear, robe and'slippers. i"lhen Waters awakened., 
accused said it wa.s. 11111ighty chilly" upstairs and that he came do1m to warm 
up. He walked over to the stove and Waters "turned over to go back to ·sleep. 
Shortly thereafter accused sat on the edge of the cot., and Waters was again 
awakened, this time by the accused 11feeling arounq.11 his penis. He "found" 
the hand of accused,. who drew a hunting knife, said "This knife is n,ighty 
sharp; you better lay back", and told Waters to put his hand .behind his head 
and· 

11
lay back

11 
• • .l'he knife (Ex. J) had a blade about six inches long that 

tapered off to a pharp point. Accused put the knife against Waters• side 
"took hold" of Waters I penis and "started monkeying around with that". H~ · 
then "forced" 17aters to "take hold 11 of his -penis. After a few seconds 
~ccused 

11
got up", went arrund to ~he head of the cot, and put his penis in. 

'haters 
I 

mouth. Waters asked if 11 I have to do this" and accused replied,
11 
Yes, yo~ have to". The accused leaned over and ·p·ut his penis in Ifaters~ 

mouth. He then ~eaned over and took Waters" penis in his ·mouth. When he 
did tll~t his· p~nis came out of Watet"s I mouth and remained out. He" kept 
the knife p~e:sed aga1;;st the side of Waters. Accused 11su_cked" \'iaters off 
and Waters · discharged • After the act w~s completed accused went around 
the bed, esked ""Nasn •.t that fun?", and then "shoved the ·knife1•. We.ters 
pusmd the knife away and accused, -"came after" him, struck at him several 
times with the knife, and -cut him in the groin, right ann left arm .left 
foot t'!Ild left thie;h. During the attack Waters kicked back at accus~d ~md 
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"yelled" -for help. He rolled off t.he cot and ran out the door. to the hall
way leading upstairs. The accused ran out the front door of the building. 
l'laters was met at the stairway by officers who lived upstairs, was given 
first aid treatment, and taken to·the hospital where he remained until· 
13 1.;arch 1944 (R. 7-15). 

On cross-er..am:lnation Sergeant Yfaters testified that there was_ 
sufficient light from the stove and the light in the. hallway for him to be · 
certain that accused ·was dressed in underwear and bathrobe, and to enable 
him to identify accused. and the knife. P.e resisted accused until t~e knife was 
placed aga:lnst his side and then knew that further resistance was useless as 
accused wruld .!'stab11 him before he could move (R. 15-23).. .", .. . 

. Captain Vaughn heard the 11 sounds of a· struggle" and screams coming 
from beloo, ran downstairs and saw '1,aters standing in the hallway. He also 
heprd someone leave the house by the front door "as if they we:re g,ing very 
quickly". When he observed Waters' condition Captain Vaughn called Captain 
Edward F. OlchO'!'rski and Lieutenant Humble from their room on the second 
floor. V[aters was "covered with blood from head to foot". He talked 11in
cohe:rently11 and said, 11 I didn't think Lieutenant Earle would do that"•. 
He also stated, 11 He put his in my mouth and he had mine in his mouth". 
Waters had a 11slash1.ng11 wou.Yld on his Left biceps, a 11penetrating 11 wound ia 
the right inf,Uinal region, and a 11 slashing11 wound across· the sole of his, 
left foot. 1ilhile Captain .Olchowski was administering first aid, Tiaters _ 
said, "Lieutenant Earle, I .can't believe it. He sucked me off and I sucked 
him off and then he stabbed me 11 • The cot on which Waters had been slee~ 
ing was broken an:i. there. was blood on the floor. After the ambulance took 
Viaters to the hospital Captain Vaughn made a search of the battalion area 
for accused but could not locat~ him. (R! 26-27; Exs. 4, 5, 6) • 

.£• Charge II: The search for accused was continued on the 
morning of 3 ·_January 1944. First Lieutenant John J. Mc:Mannis made an un
successful :sea:rcn of the tents in the battery area. At about 9:30 a.rr..1 
I:ajor Meyer Katzman, executive officer of the 443rd Fighter Squadron, 
entered the. bachelor officers I quarters of the 443rd :fighter Squadr·on, 
and learned that a "strange Lieutenant" vras in one of the.rooms and did 
not II seem" very well. When :Major· Katzman. found that the door to this room 
was locked, he Jeno.eked. The door was opened 11 slibhtly" by accused, who 
saiei that "everything was a.11 right, that his doctor was coming" and asked 
to be left alone. Major Katzman forced the door open and noticed that 
accused ha.cl a large wound in his chest,. He ordered accused to bed as he 
thought he would collapse any minute. There.was a pool of blood on the 
floor and blQC:07 clothing was· strewn_ ar_ound the room. Photographs of the 
clothing (Exs. 11, 12) 13, 14 and 15) showed ah overcoat, blouse, pants. . . ' 
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tie, pair of shoes and a shirt. The shirt bore the last four numbers of 
the serial number of accused and had a hole on the left side. The ac
cused was in his urrlerwear, which v.as covered with blood ... Captain 
Olchowslr..i arrived. and observed that accused ·was in a state of shock be
cause of loss of blood. He had a 0 slashing" wound across the upper part 
of his abdomen and two "slashing" wounds across his neck. The accused .was 
place·d in an ambulance and taken to the bi3:se hospital (R. 26-28, 30-37; Exs. 
S, 7, 8)•. - · · 

Lieutenant Colonel John A. Schindler, Medical Corps, testified 
by deposition (Ex. 10) that he examined accused at the hospital between 
9:00 and 10:00 a.m. on 3 January .1944. Accused "was suffering from a 
penetrating wound of the antertor abdominal wall in the upper left quadrant, 
measuring about one inch in length and further penetrating the left lobe 
of ·the liver and lesser curvature of the stomach". After advising accused 
of his rights Colonel Schindler asked him if the wound was. self-inflicted 
or caused by an assailant• Accused replied tpat "he did it himself". 
Accused was sober at the time of the exa:iination and not under the in
fluence of drugs. He was not in a 11stupor11 but was in a state of shock. 
Colan.el Schindler was of the opinion that accused understood what was 
asked hint and what he stated. · The wounds were of a nature that could have 

. resulted· in the dea,th of accused (R. _28-29; Ex. 10). 

The brl..fe (])c. 3) belonging to accused was found on the -afternoon 
of 3 January aft~r a search of the woods between battalion headquarters and 
the bachelor officers' quarters. Photographs (Exs. 1 and 2)_ of the knife 
show the name and serial number of accused-on the handle (R. 25-28; Exs. · 

· 4, 5, 6, 7, 9). · ' . . 

Captains Vaughn and Olchowski and Lieutenants Humble and llcMamis 
testified on cross-examination that they had been acq~ainted with accµsed .. 
for over a year. 'l'hey had no reason to question the moral character of 
accused and stated that his reputation was "very good". Accused was 
thought of "very_ highly" by everyone in the battalion and Captain 01.chowsk:i.". 
had considered h:iJn the "finest tY'pe· of friend" (R. 26-28; Exs. 4, 5, 6, 7). 

4. · For the defensea 

Major ,iilliam A. Oates testified that accused had been under his 
command or supervision from about January 19h3 until J'.a.jor Oates was 
transferred. The accused had been battalion adjutant, a battery conunander, 
assistant S-3,. and also battery officer when he first joined the battalion; 
1°ajor Oates stated that he had observed accused throughout his association 
with.the 391st Battalion. The accused.had accompanied Major Lmu.s .A. 
Bonifay and Majo~ Cates on _weekend trips .to neighboring tovms and they 
would "share ar:rl share alike". At all t:iJnes accused had behaved in a· 
11 solc1.ierly fashion". · His reputation in all respects and his character had 
been llbeyond reproach". hlajor Oates played cards with accused, Lieutenant 
Humble and other officers until a.bout 2:00 a.m. on 3 January 1944~ Accused · 
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had been drinking that evening but Major Oates could not say. that he vras 
drinking to excess, although he was a "little more II excitable than usual 
(R. 37-42).· 

i;r. George 11. Earle, the grandfather of accused, testified that 
he ·had·been very closely associated with accused during his lifetime 
except for the time he v.as :in college and in the Anny. Accused had a 
"Christian bringi~ up", attended Sunday School, and joined a church as 
soon as he vras old enough. He was very active in boys• orglmizat_ions 
in his community, and was one of three young men in his county to attain 
the rank of Eagle Scout. Accused., attended liount Union College in 
Alliance, Ohio, for a year and then became associated with his grandfather 
in the furniture business. Mr. ~arle sta,ted that after working about six 
months in ·the furniture store the accused asked his approval of joining 
the Arrri:f. He gave his pennission and the acetised enlisted. Accused had 
always been a nonnal boy, but when Iir. Earle visited him in the hospital 
about two weeks before the trial he thought accused was "anything but normal11 • 

The accused recognized him but instead of greeting him in his usual 
affectionate manner lie turned away. All accused would say was "Why did 
you come? Why don 1t you leave me here? 11 According to Mr. ~arle the 
accused. had never been in any prior trouble, and his reputation was 
11always of the very best". :Mr. Earle further testified that Mr. Harry 
Kraum, an uncle of accused, haci. been an inmate of the Massillon State 
Hospital in Ohio and that fars. Helen R. Rippel, an aunt of accused, had com
mitted suicide. 'lhey were brother and sister of the mother of accused 
(R. 42-56). . 

A photostat (Def. Ex. G) of part of the clinical records or' 
1:assillon State .l:iospital shOW"s that Harry Kraum•s condition was diagnosed 
as "manic depressive psychosis (~.epressed type)", that his "attackn began 
about October 1933, that he was in another institution from about March 
1934; that he ca'l'le to 1,iassillon about .March 1935 and was released as "fit 
to be out" about August i943. A photostat (Def. Ex.· H) of a coroner's 
death.certificate from the records of the Chicago Board of Health shows 
that on 2. Novemb~r 19.39 Mrs. Helen R. Rippel committed suj_cide by shooting 
herself with,a rifle (R. 51-52). . · · 

'l'he def~nse also idtroduced in evidence a number of pictures, 
certificates and newspaper clippings concerning accused for the uuruose 
of showing his background, character, boy scout work and activiti.es•before 
en~ering the Arny (R. 45-49; Def. Exs. A to F). 

· ,, The accu~ed remained silent (R. 56). · 
5• · On rebuttal it was stipulated that if i.<ejor David B. llivis, 

Wedical Corps, were present he would testify that on 25 January 1944 
Lieutenant Colonel John A. Schindler, Captain Robert J. lrwi.n and he were 
members of a medical board convened to·conduct an exanination of accused• 
and that the board found that accused was sane ·at the time of the e~amin~tion,. 
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at the time of ·the alleged e.ttack on Sergeant \iaters, and at the time of · 
the alleged attempted suicide \R!.56-57). · . -

6~- a. Soecifications l ~d 2, Charge ·r: It is shown by the evidence. 
that at about·,4:00 a.m. on .3 January 1944, at battalion headquarters of the 
391st Antiaircraft Artillery Automatic Weapons· Battalion, Army Air ,,Base; . 
Richmond, Virginia, the accused entered the room where Technician li ourth 
Grade Kenneth S. Waters was slee.ping. · Waters was awakened. by the accused 
••reeling around" his penis. When Sergeant Vlaters resisted him the accused 
displayed a. sharp hunting ~ife and forced_'iiaters to lie back. Placing the 
knife against Waters' side he forced Waters \o take the penis of accused in 
his moo.th. He then leaned over and took.Waters·• penis in his ovm mouth. 
His _penis crune out of Waters' mouth and remained out. Accused "sucked" Waters 
off. The evidence sustains the finding of guilty of Specification 1.. After 
the act of sodonzy- had been completed the accused attacked Sergeant Waters 
with the knife and cut him in the groin, right arm,. left ann, left foot and 
left thigh. When Waters broke awey from accus·ed and screamed for help the 

.accused fled from tha building. The evidence is clear that accused committed 
an assault .with intent to do bodily harm on Sergeant Wgters as alleged in 
Specification 2 • 

. b. Charge IIa The evidence shows that at about 9:30 a.m. on 3 Janu
ary 1944,-the accused was found in a room in the bachelor officers' quarters 
of the 443rd li'ightei-·Squadron, Ancy Air Base, Richmond, Virginia. He was 
in a state of shpck and was suffering from a penetrating wound in· the abdomen 
and two cuts across his throat. He had been bleeding badly, and bloody. 
clothes were scattered about the room. Af'ter he had been taken to the 
hospitai the accused voluntari_ly admitted to the examining physician, after 
being warned of. his rights, that the-wounds were self inflicted. The wounds 
were sufficient to· cause death in the absence of medical attention. The 
evidence is clear t"hat accused attempted to connnit suicide as alleged. An 
attempt by an Army officer to comr:d.t .suicide is recognized as an offense in viola
tion of the 95th krticle of ¥far (CM 173299, Dig. Op. JAG, 1912-40 sec 453(4)). . , • . 

7. At the beginning of .the trial the defense· counsel stated he would 
like to enter a plea of insanity on behalf of accused. The trial judge 
adv0~te ~nform:d defense counsel he could raise·the issue of insanity at 
-a~ tlllle ne des1r:cd but asked."for the purpose of the arraignment" that the 
accused. plead "in the absence of any special plec>.s or motionsn. Defense . 
~ou.~sel then announced that the accused was ready to plead to· the Char~es 
And Specific~tions, and .would enter the 1n:3a.nity plea later. No ir.sanity plea 
was made during the crurse of the trial. Evidence was introduced by the ; 
~efe~se, .howev:r, that.an uncle of accused had been a mental patient in an 
institution a.no that his aunt had committed suicide. The grandfather of 
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accused testified that when he visited the accused in the hospital.. ebout 
two weeks before. the trial the acC'--tsed did not appear to him to be nonnal. 
On rebuttal it was stipulated that on 25 January 1"944 the accused was 
examined by a. board consisting of three medical officers and that they 
found him sane at· the time of t.l-ie .examination and at the. time of the com
mission of the offenses. 

A similar situation was presented in CM 205621, Curtis, 8 B.R. 
207, where the court refused to allow a special plea of insanity to be 
entered at the begi.11I1:ing of the trial, proceeded to hear all evidence , · 
offered by both the defense arrl the prosecution on the question o~ i.n-

·.sani.ty, and found the accused guilty as charged without, insofar as ~~e 
record af trial showed, balloting separately on the issue of insanity. 
'i'he Board of Review there observed that it would have been better pro

cedure for.the court to have accepted the plea, received evidence at 
once on the issue of insanity ~d then determined the issue as an inter
locutory question by separate ballot. The Board held; however, that, in
aSI!J.UCh as the court heard all .of the evidence offered· on the question of 
insanity and because the evidence warranted the court. in finding the ac
·cused sane at all material times, as it must necessarily have done in find
ing him gullty as charged, there was no substantial prejudice to the rights 
of the accused. 1he Board cited CM 157854, Ireland, holding that failure 
to ballot separate]y on the issue of insanity wa~ not substantial error. 

In th~ instant case the court received all the evidence offered 
on the issue of tho insanity of the accused, and the holding of the court 
that accused was sane at all material times, necessarily included in its 
findings of guilty_, .is fully sustained and justified by the evidence. The 
Board of Review concludes that no substantial prejudice to the rights of 
the accused resulted. 

8. The accused is· 23 years of ·age. The -records of the Office of The 
Adjutant General show his service as followsz :&'llisted service from 15 
October .1940 to 1 February 1942 and from 1 11:iay 1942; -appointed temporary 
second lieutenant, Anny- of the United States, from Officer Candidate 
School, and active duty, 10 December 1942; temporarily pranoted tp first 
lieutenant, ·Anny of the. United States, 12 April 1943. 

9. The court was legally constituted. No· errors inj1,1riously 
affecting the sµbstantial rights of ,the accused were committed during the 
trial. The Board of Review· is of the opinion that the record of trial is 
legally sufficient to support the'findings of guilty and.the sentence and 
to warrant confirmation of the· sentence. Dismissal is mandatory upon con
viction of a violation of the 95th Article of lfar and authorized upon con
viction of a violation of the 93rd Article of War. 

~~~ ,Judge Advocate 

~cr-:;Q... ·._>~. ,Judg!3 Advocate 

~- ,Judge.Advocate 
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1st Ind. 

War Department., J~\.G.o• ., J4 AUG 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of First 
Lieutenant George M •.Earle (0-104795j), Coast Artillery Corps. 

2. I caicur in the opinion of the Board of Review that the record of. 
trial is legally sufficient to support the findings of guilty and the sen
tence and to warrant, confirmation of the sentence. The accused committed 
sodoiey" P3r os ai a sergeant (Spec. 1., Chg. I), with intent to do bodily hann, 
assaulted a:rxl severely wounded him with a jungle knife (Spec. 2., Chg. I), · 
and attempted to commit suicide (Spec • ., Chg. II). Upon nr:, recommendation 
accused was sent to Walter Reed Gmeral Hospital where he was under ob
servation !ran 29 June 1944. He was finally examined on 21 July 1944 at 
r.alter Reed General Hospital, Army Medi.cal Cent.er, Washington, D.C., by a 
board of :i,;edical officers composed of three psychiatrists and, in,a report 
dated 21 July 1944, the board found that the accused was sane at the time 
of the commission of the offenses of 'Which he was found guilty and sane at 
all subsequent times. I recamnend that the sentence to dismissal., total 
forfeitures, a:rxl confinement at hard labor for five years be confirmed and 
carried into executi-0n. 

3• In conformity with paragraph 5(d), AR 600-375, 17 May 1943, the 
Federal Reformatory., Chillicothe, Ohio, should be designated as_the place
of c on.finenent. • -

4. I~lo.sed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a fonn of Executive action 
carrying into effect the recanmendation made above. 

Myron C. Cramer, 
Major General,

4 Incls. The Judge Advocate General. 
Incl.1-Rec. of trial. 
Incl.2-Drft. ltr. for sig. 

S/N. 
Incl.J...JJ'orm of Action. 
Incl.4-Rept. of Medical Board, 

21 July 1944. 

{Sentence confirmed. G.C.M.O. 4"17, 13 Sep 1944) 
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1'[A.~ DEPARTMENT 

Arrrr:r Service Forces 
In the Uffice. of The Judge Advocate General 

· "J\'ashington, V.c. 

SFJGN 
CM 25261?6 

) 

1 9 APR 1944 
UNITED STATES ) ·. 98'l'H INFN·JTRY· DIVISION 

v. 
) 
) Trial by G.c.u., convened at 

Camp Rucker, Alabama, 15 }farch 
Private GEORGE E. 1ITLLER ) 1944. To be shot to cieath -with 
(35046481), Battery A, -) musketry. 
369th Field Artillery · J 

\ 

Battalion. ) 

OPINION or the BOARD OF REVIEW: 
LIPSC01I8, GAt.1I3RELL and GOLDEN, Judge Advocates 

1. The Board of Review has e:r..amined the record of 1.rlal in the 
case of the soldier named above and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the follovq.ng Charges an~ Specifi
cations: 

CHARGE I: Violation of the 61st Article of Tiar. 
. ~ 

Specification: In that Private George E. Mille·i-~; 
Battery "A" 369th Field Artillery Battalion, 
did, without proper leave:, abserit himself from 
'his oreanization at ·.rennessee :Maneuver Area, 

' from about 6- November 1943 to about 2 December 
1943. 

CI-IA.'tGE II: Violation of the 58th Article of War. 

Specification· 1: In that Private George A. Miller, 
Battery "A" .3.69th Field Artillery Battalion, 

http:follovq.ng
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did, at or near Gallatin, Tennessee, on or 
about 12 Decenber 1943, desert the service 
of the United States and did re:r.a:i.n in de
sertion until he was apprehended at or near 

· Akron, Ohio, on or about Jl Lecem.ber 194.3. 

Specification 2: In that rnvate George E. :a.ller, 
Battery 11A11 369th Field Ar·i:.illery Battalion, 
did, at Ca,,1p RucRer, Alaba!ila, on or about 24· 
January 1944, 6.osert the s:::rvice of the United 
States and.did remain~n oesertion until he 
was apprehended at or near Cleveland Heights, 
Oiiio, on or about 31 JanuarJ 1944. 

CHARGE III: Violation of the· 96th Article of War. 

Specification 1: · In that Pr.i.v~te George E. Miller, 
Battery 11A11 369th Field Artillery Battalion, 
havi11e been duly placed under a.rr:ied guard at 
Fort Hayes, Colwnbus, 0hio, on or about ll 
December 1943, did, on route between Fort 
Hayes, .Ohio, and Camp Rucker, Alabama, at or. 
near Gallatin, Tennessee, on or about 12 I.ecem-

.ber l9L:3, escape before he was set at_·liberty 
by proper author:ity. · 

Specification 2: In that Pr.i. vate George E. Killer; 
-BatterJ 11A11 .%9th Field Artillery Battalion, 
having been placed under ar:r:2ed guard at C~r:ip 
Perry, Ohio, ?nor. about·? February 1944, did, 
on route between Camp Perry, Ohio, and Camp 
Rucker, Alabama, at or near Montgomery, Ala
bama, on or about 10 February 1944, escape 
before he was set at liberty by proper authority. 

CHAR.GS IV: Violation of' the 69th Article of War. 

Specification: In that Private George E. Miller, 
Battery 11A11 369th Field Artillery Eattalion, · 
havine been duly placed in confinement in the 
Camp Stockale, Camp Rucker, Alabama, on or about 
7 January 1944, aid, at Carr:p Rucker, Alabama, on 
or. about 2.4 January 1944, escc1,pe from said-con
finement before he was set at liberty by proper 
authority.' 

- 2 -



(121) 

He pleaded not guilty to Specifications 1 and 2 of Charge II and to 
Charge II, and guilty to all other Specifications and Charges. He 
was found guilty of all Specifications and Charges. He was sen
tenced to be shot to death with musketry. The reviewing authority 
approved the sentence and fo:ry.rarded the record of trial for action 

. under Article of 1Tar 48,. adding the following note: · 

"In view of attending circumstances, it is 
recor;Jr.J.ended that the sentence be commuted 
to dishonorable discharge, forfeiture of all· 
pay and allowances due or to become due and 
confinement at hard labor for a period of 
i'ifte!311 years." · 

J. The evidence for the prosecution shovrs that the accused was 
assigned to and joined Battery A, 369th Field Artillery ~attalion, 
on 6 November 1943., while the o:rganization was away from its regular 
station at Camp Rucker, Alaba."!la, and was on maneuvers in the State of 
Tennessee. Upon joining ~he organization, the accused told an enlisted 
man, in substaD,ce, that he would look the place over and that if he did 
not like it he would leave. On the morning report for the next day, 
7 November, he was reported as being absent without leave. A search was 
made for hi:n in the organization area but he could not be found. A bundle 
of his personal equipment was found, however, in some bushes beside a 
road near the bivouac of the orgamzation. Accused had no authority to 
be absent; and he was away-from his organization continuously until he 
was returned to it by an armed guard on or about 7 January 1944, as here-
inafter recited (R~ 6, 9, 10., 11; P:rus. Ex. 1). , 

·On or about 8 December 1943, an armed gua~ct, Sergeant Clarence 
E. Fanning, was sent to Fort Hayes, Ohio, to return the accused to his 
organization. _The record does not disclose whether the accused _voluntarily 
surrendered himself to the military authorities or was apprt1b.ended. Nor 
does it disclose the date he surrendered or was apprehended:~{"' The guard 
receiv-ed custody·or the ·accused on 11 December 1943. Accuse·ct was then 
in unifonn. · They cotmence.d the return trip by train. Everything went 
all right· until the train reached Gallatin, Tennessee. In the early hours 
o.f 12 December 1943, about ten minutes be.fore the train reached Gallatin, 
the accused requested and was granted pennissiort to go to the men's room. 
The train slowed down at Gallatin. The guard, becoming concerned about 
the accused, went to t.hs door of the men I s room but found it locked. 'l'ho 
conductor was summoned and he .unlocked the door. It was then discov3red 
th.<i.t the accused was· missing and that the window in the men's roon had 
been opened. A search :tor the accused in the vicinity of G_al la tin was 
promptly made but no trace of him was found (R. 12; .13). 
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Stbsequently, the accused was apprehended and turned ov3r 
to the r;.i.li tar:,r authorities ·at Cc:.::1p Perry., Ohio. Neither the date · 
nor tje circuinstances of his apprehension are disclosed by the re
cord. Ar10ther armed. guard, F:Lrst Sergeant John J. Cullen., was sent 
to Camp Ferry to return the accused to his on:;anizat~on, which was 
then at Ca:·[) 1i.ucker., and the return was effect'ed 7 January 1944• The 
guard turned the accu13ed over t.o the Officer of the La~, 11 to take him 
up to the stocka:le 11 ·and the battery commander sicned the commitment 
orcier. 'i'he accused was c'.resseci in civilian clothes when the guart1 
received custody of h:.m at Ca;.ip Perry on or about 4 January 1941, 
(R. 8, 9). 

On or about 6 I'c1)ruary 1944, still a,, other anned guard, 
Sergeant Jerry rt. Bilton, was sent to Camp PeITY, Ohio, to.return the 
accused to his organization. The guard received custody· of the ac
cused at Camp ferry on or about 3 Februa:rJ and 'was returning htrn. by 
train. The train reached Eontronery., Alabama, on or about. 10 February, · 
and while it ·aas there the accu.seci. asked permission to co to the men's 
room Or). the trn.in. The ·<'rue.re. cr&.nted permission but took the precaution 
of. ;:oin:; personally into the men I s roon ·with the accused. The room 'VTas 
sr.1.all, and ,hen the two o! th,::,:.1 -t;.urnec. to leave it the r,uard was in 
front. Just as the guard reached the door the accused shoved him for
,·mrd and slammed the door behind. him, lockine it before the guard could 
recover hir.isell'. A crash of class was heard and the accused was seen 
to jur.i.p from the men's room window. The train, which was in motion 
at the ti.rr:e the accused jumped, was brought to a stop and the guard. 
telephoned a nearby military poltce station for assistance in searching 
for the accused. Recapture was effected end the accused was returned 
to Camp Hucker the same day,, 10 February. The accused was ciressed 
'"in his .~atigues and fatigue hat" when the guard received custody of 
him at Camp Perry (R. 13, 14). 

4. _The prosecution having rested, and no evidence having been 
introduced relative to the alleged escape from .the stockade at Camp 
Rucker, the defense made a motion that Charge IV and the Specification 
of Charge IV be stricken from the record on the, ground that the prose
cution had failed to prove any of tl:o allegat.i.ons thereunder. The · 
pro:::;ecution announced that it :ti.ad no evidence to offer with respect 
to Charre IV at that time, 6.ue to the fact that the vii tness who had 
been expected to testify as to Charge IV was absent. 'l"he court there
upon recalled Captain Harolci 1!. Sir::on, commanding officer of Jatte!"J 
A, who testified that. ho placed the ac.cused in the. stockade at Canp 
1luclcer on 7 Januar;r, that, so far as· he knew, no authority had been 
e;iven for the release of the accused from the stockade, and ,that, as 
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battery com,r.ander, he would <;ustomarily be advised if one of the men 
of his organization were releas.:id frorr.. the post stockade by authority 

. of a:r.yone other than himself. ·The testimony of Captain Sir!'on appearing 
, on page 8 of the record, however, makes it clear that he did not have 

personal knov.ledge that the accused was actually placed in the stockade. 
The court then ruled that 11 The r.,otion of counsel for defense for a 
finding of not guilty is denied" (l{. 15, 16). 

5. There were no witnesses for the defense. Defense counsel 
stated that the rights of the accused had been explained to him and that 
he elected to remain silent (R. 16) •. 

6. The S:p3cification of Charge I alleges that the accused absented 
himself without proper leave from hi.s orgmization at Tennessee Maneuver 
Area from about 6 November 1943 to on or about 2 December 1943. The ele
ments of. tho offense and the proof required for conviction thereof, ac
cording to applicable author:. ty, are as follows: 

, 

"(a) 'rhat the accused absented himself from 
... his command, -r.- * -i:-, station, or camp for a cer- .. 

tain period, as alleged; and (-ri)" that such ab~ence 
was without authority from anyone competent to 
give him leave"(~.c.M., 1928, par. 132). 

The evidence for the prosecution conclusively establishes the com
L'rl.ssion of the offense as alleged, thereby supporting the accused's 
plea of guilty thereto. The findi.nes of guilty of Charge I and its 
Specification are, therefore, warranted beyond a reaso:q.able doubt.-

?. Specifi.cation lof Charge II alleges that the accused ''did, 
at or· near Gallatin, 'i'ennessee, on or about 12 December 1943, desert · 
the service of the United States and did remain in desertion until ~} *- ~~ 
on or about 31 December 1943"· .The elements of the offense and the 
proof reqµired for conviction thereof, according to applicable authority, 
are as follows: 

1II (a) .rhat the S.CCUSed absented himself 
vlithout leave· -1:- ,:- * from his place of service 
oreanizati.on or place or.. duty, as alleged; (b~ 
.that he intended, at the time of absentine him
self or at some time during his absence, to re

. main ;may permanently from such place * -l} ,'l-; · 
(c) that his absence was of a duration and was 
terminated as alleged; ar.d (d) that the desertion 
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was committed under the ci rc11,:1stance s. alleged
* -:i- .,;-tt (Ii.C.hl., 1928, par. 1.30). 

The evidence i'or the ·prosecution conclusivel:• establishes the com
mission of tho offense allegei in this Specification. The element 
of intent., vihich is usually the most difficult part of the prosecu-: 
tion • s proof in desertion cases., is am1ily proved in tho instant ·case. 
Not only did the accused break away from an armed Q.J.ard., but he was 
apprehended almost a month later wearing civilian clo.thes. · 2'here. 
can be no doubt of the accused's intention to absent hinself per
manently from .his organization. The find.:i.nes of guilty of Specifi
cation 1 of Charge II and of.Charge II are., therefore, warranted be-
yond a reasonable doubt. . 

. 8. · Specification 2 of Charge TI alleges that the accused "did., 
at Camp Rucker, Alaba"!la., on or about 24 Janua1•y 1944., desert. the ser
vice of thl3 United States and did remain absent in desertion until · 
*·* :* on or about .31 Jmuary 194411 • This Specificatfon should be 
considered iri conjunction m.th a consideration of the Specification 
of Charge IV., which alieges that ,the accuseci. ''did, at Camp Rucker 
Alabama, on or about 24. January 1944, e~cape .from * * ~~ confinement 
before he was .set at liberty by proper authority11 ·• At the trial., the 
prosecution annbun,ced., as stated in paragraph 4 of this opinion, that 
it had no evidence to offer with respect to Charge IV., due to the ab
sence of a vr.i.trtess. The result is that the record of trial .is not 
only barren of p:roo.t th,at .~e accused escaped from confinement as 
alleged,, but is also barren· o~ any competent evidence that he was in 
!'act confined in tho stockade1at Camp Rucker prior to the date of his 
alleged escape·. I.t fo~ows., therei'ore, that the record of trial is 
not legally su!ficienttto supporl. the findings or guilty either or . 
Charge IV. or oi' its. Spell.1'1cation.. It is to be noted in this connection, 
that defense. counsel.'S- motion to strike Charge IV and its Specifi.cati.on 
i'rom the record, being i_neonsistent with tha original pleas oi' not 
guilty to that Charge a_nq Specification, had the effect or. changine 
those plea:s to not guilty (M,C.lS,, 19281 par. ?OJ A.VJ. 21). Further
more·., the recor~ oi' trial is barren of col".:rpetent evidence that the 
accused was absent .i'roir.. Camp Rucker without lea-ve at any time between 
tho time of. his return to the camp _on. 7 January 1944, and thG time 
he was picked up by Sergeant Hilton at Camp- ,Perry on 8 i,~ebruary 1944, 
The testimony of.the battery com."'.18.!lder that he haQ not authorized a 
release oi' the accused from the stockade and, that, ·so i'ar as he knew., 

.no release had been authorized by any other. author:!. ty was not com
petent to show· absence vr.i.thout leeve., such ·testimony being., at best., 
hearsay. ,The contention of ·the prosecution is tiat the accused was 
confined in the .stockade on the ?th of Januar-J, and was, therefore., . 
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from that date off the rolls ·or the battery. Since absence wi_thout 
leave is an essential _element of desertion, it follows that the de
sertion alle6ed in Speci:'icntion 2 o.f Charee II is not proved. 

9. S:.iecii'j:cations l and-2 of Charge m allzge that. the accused, 
on two separate occasions, having b(jen c,uly placed under an armed 
611ard, die. escape before he was set at liberty by proper authority. 
The evidence of cuilt of each offense is conclusive, thereby sup- · 
porti.n2; the accusocl.' s :plea of QJ.ilty thereto. It is equally clear 
thnt such cond~ct on the part of the accused is prejudicial to good 
order and milit::c.ry ciiscipline a.'1d of a nature to bring di.scredi t 
upon the 1rdlitary service, and is therefore, violative of the 96th · 
Article of ~Har. 

10. The accused is approximately 24 years old. The :Tar De
partment records shor, trot he was inducted into the service on 13 
!:ovcmber 1S41, with no prior service. 

11. The court was legally constituted. No errors injuriously 
affecting the substantial rights of..the accused were coJ1:11dtted during 
the trial. :?or the reasons stated, the Board of Revie"l'r is of the op
inion that the record of trial is le:;3.lly insufi'icient to support 
the findings of euilty of Specification 2 of Charge II, the Specifi
c~:tion of Charge IV a~d Charge IV, but is legally sufficient to sup
port the f:i.noings of cuilty of all other Charges and Specifications 
and the sentence, and to warrant confirmation thereof. A sentence 
of death is authorized upon convicticn of a violation in time of war 
o:f: ·Article of ·;iar 58. 

Cktv· f~Mge Advocate, 

~&z,a&L~ Judge Advocate. 
·~ ~ 

·~~ Judge Advocate. 
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· SPJGN 
Cll .252646 

1st Ind. 

War Department, J.A.G.o., 4 - MAY l944_ To the Secreta."7 of War. 

' 
1. Herewith transmitted for the action of the President are 

the record of trial and the opinion of the Board· of l?.evi.ew in the 
case of Private George E. !filler (35046481), Battery A., .%9th Field 
Artillery Battalion. 

2. I concur in the opinion of the Board or Review that the 
record of trial is not legally sufficient to support the .findings 
that the accused escaped from confinement on 24 Janua,ry 1944, in 
violation of Article of War 69 (Chg. IV and its Spec.), and not 
legally sufficient to support the finding that the accused deserted 
the service on the sec9nd occasion alleged, in violation of Article 
of War 58 (Spec. 2, Chg. II), legally sufficient to support the sen
tence and to warrant.confinnation thereof. Although desertion is a 
serious offense, I .m of the opinion that military necesoity at the 

· i:resent time does ·not require execution of the death penalty therefor. 
I·recollll1end, in accordance 'Yd.th the reconmendation of tho reviewing 
authority, that the sentence be confirmed but commuted to dishonorable 
discharge, forfeiture of all pay and allowances due or to b0come due 
and confinement at hard labor for fifteen years; that.the sentence as , 
thus modified be ordered executed and that the United States D:i.sciplinnry. 
Barracks,, Fort Leavenworth, Kansas, be des~nated as the place of con-
fine:non t. · , · 

3. Inclosed are a draft of a letter for your signature, trana
m:l.tting the record to the. .rresident for his :action, and a .fonn of 
Executive action designed to carry into effect the foregoine recom
mendation, should such action meet w.tth approval. 

~ Q -.~----·--
Myron c. Cramer, 
Major General, 

- The Judge Advocate Ganeral. 
' 

·. . .3 Incls • . . . 
: . Incl l .:. Record of trial. ~,., Incl. 2 - Dtt. or ltr. for 

, , sig. Sec. o.f Tlar. 
· · Incl 3 - Form of' Executive .. 

· action• 

. (Finding• .dilapprOYed 1n part i?l accordance with recommendation of 
· The Judge Advocate General. Sentence confirmed but commuted to 

diahonorabl• .diach&rgel. total .fgr.~:\_ture1 and confinem.en~ for 15 
~r.1 •. · o.c.M.o. 269, i:, ~ 19~J . · ,
' " ' . ·.. ~· 8.- : ' 
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WAR DEPARTMENT 
A:rrrry Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. (127)

SPJGK 
CM 252657 

I 12 MAY 1944 

UN IT ED. ST ATES ) XIII CORPS 
) 

v. ) Trial by G.C.M., convened at 
) Camp Pickett, Virginia, 25 a.nd 

Captain NORMAN G. CRUMPECKER ) 26 February,. 1944. · Dismissal, 
(0-1100937), Corps of ) total forfeitures and confine
Engineers. ) ment for 3-1/2 yea.rs. 

OPINION of the BOA.RD OF REVIElf 
LYON, HILL and ANDREWS, Judge .Advocates. 

~----------------------~------
1. The record of trial'in the case of the officer named above has· 

been examined by the Boa.rd of Review a.nd the Board submits this, its 
opinion, to The Judge Advocate General. 

'.2. Accused was tried upon the following C~'ge and Speoificationa 

CHA.RGEa Violation of the 93d Article of War. 

Speoifica.tiona In that Captain Norman G. Crum.pecker, 233d 
· Engineer Combat Battalion, did, at or near Petersburg, 
Virginia., and on· u. S. Highway Number 1, commonly, known 
a.s the Petersburg .; Richmond Highwq, at or near a· point 
approximately three miles north ef Petersburg, Virginia, 
on or about 29 January 1944, with-the intent to commit 
a felony, viz., rape, commit a.n assault upon_ Mary Drue 
Anthoey, by willfully and feloniously biting her on the 
shoulder, back, and arms with his teeth; slapping and 
striking her on the face and back with his hands J putting · 
his hand in a forceful manner on her private partsJ forcibly 
holding and pulling her hair a.nd her arms with his.handsJ 
forcibly holding her hands and wrists.with his ha.ndsJ 
forcibly removing and tearing her pa.nties,·tearing-the 
straps of her brassie·re a.nd breaking the band of her wrist 
watch with bis handsJ unbuttoning his trouseraJ threatening , 
to 11knook her block ott•, or words to tha.t effect, 11' she 
did not have intercourse w1th him.. . 

He p;Leaded not guilty to 8.lld was found guilty of the Cha.rge and Speoifi~ation. 
No evidence of previous conviction was introduced. He was sentenced to dis
missal, total forfeitures, and confinement at hard labor tor seven years. 
The reviewing authority approved "only so m.uoh of the findings of guilty 
of the Speoifioation of the Charge 'and. of the Charge as involves a finding 
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of guilty of an as~ault with intent to commit a. felon;y. viz. rape. in 
violation of Article of Wa.r 93 at the time and pla.ce alleged, upon Mary 
Drue Anthony, by willfully and feloniously biting her on the shoulder 
and back and a.rm with his teeth; slapping and striking her on the f'aoe 
with his hams; pittting his hana. ~n a foroetul manner on her private 
par:tu forcibly holding and pulling her arms with his handsJ forcibly 
holding her hands a.nd wrists with his handaJ forcibly.removing and tea.r
ing her panties. tea.ring the strap of her brassiere a.nd brea.king the bam 
of her wrist watch with his .hands; unbuttoning his trousers a threa,tening 
to 'knock her block offt.. or words to ,;hat effect, if she did not ha.ve 
intercourse with him". 53 approved only so much of the sentence as pro
vided £or dismissal, total forfeitures. and confinement at ha.rd labor £or. 
3-1/2 years and designated the Ee.stern Branch, United States Disciplinary 
Barracks,· Greenhaven, New York. as the pla.oe or confinement. and forwarded 
the record of trial for action under Article or War 48•. 

3. Summary of evidence. 
\ 

a.. Prosecution. 

Accused was executive offi oer of the 233rd Engineer Combat Batt.a.lion 
(R. 115.118,138.139.140,142,143). . 

The complaining witness was Miss Macy Drue Anthony, 28 yea.rs old, 
employed as a beautician in a department store in Petersburg, Virginia·
(R. 8,22,53). , . , . 

At about 7a3o·p.m., 28 January 1944, First Lieutenant Murrey w. 
Fuller, 1260th Engineers, First Lieutenant otto w. Mourek. 253rd Engineer 
Combat Battalion, and accused, drove in the latter's oar from Camp Pickett 
to Peter~burg, Virginia.. Accused's .car was a four-door Plymouth sedan, 
two-tone in c9lor. Lieut!;'nant Fuller described the color as light green 
and very light green on top. They bad a. ff1W nshots of whiskey" en route. 
They went to Alford's• a dil'.l8 and de.nee place near Pete·rsburg (R. 9,69, 
87, sa.s9. 95 ). · · 

Lieutenant Fuller telephoned ·Miss Charlotte Irene Spinner of 
Coloma.1 Heights, Petersburg, who in turn phoned :t{dss Anthony. Lieu
tenant Fuller called for the two girls and brought them to Alford's, 
where they· joimd the party•. They arrived at Alford's a.bout 10130 p.m. 
Mias Anthony was introduced to accused. Miss Spinner had met him before 

· (R.9,68,69~74,75,8.9). · Lieutenant :t,l'ourek was not with the' party during 
· most or the. evening (R. 87). "The others. de.need, talked, and bad some
thing to drink•. There· is noth,ing to suggest that any of them was in
toxicated (R. 9,69,70,76,84.85,89,90). Ml.ss Anthon;y claimed to have 
drunk.. nothing except part of a glass of beer, whereas Lieutenant Fuller 
testified that. she drank & whiskey coke (R. 9,23,48.89,90). Miss. Spinner 
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testified that :Miss .Anth~ did not drink a mixed drink a.nd that so tar 
as witness knew, she did not drink anythil:lg (R. 70,75,76). About lla30 
p.m., a.t a.ooused' s suggestion that ·he would like some air, he and Miss 
Anthony went outaid& (R. 9,10,23,24,70,76,90,91). Mia1 Anthony left 

· • her pocketbook with Miss Spinner and said that '"ahe would be right in" 
(R. 70), . · . • 

. Mias Anthoey' a a.ccount of the ensuing events is a.s follows a She 
and a.ccused sat in the la.tter's ca.r tor "a. second or two" (R. 10,24). 
The ca.r was a. blue Pontiac. Witness did not see the name written on it, 
aild knew the make solely because of "the emblem of an Indian" (R. 52,53). 
They rode into town and had a. cup of coffee (R. 10,24,26)• .A.ta.bout 
lla50, witness suggested that they go baok to Alford's whioh closed at 
twelve (R. 10~23,25). Instead of driving there, a.ooused drove into an 
alley or side s~reet, stopped, and out off the motor and lights (R. 10, 
26,27,49)". He unbuttoned his trousers and "we.a coming at" witness with 
his hands (R. 10,33). She tried to push him ott (R. 10), a.nd he struck 
her on the head (R. 33,34). He pa.id no attention to her remark that she 
"didn't come out for that• (R. 10). She continued to P,Ut up a fight. 
At.one ~ime, see~g someone passing a.long the n>a.d, she shouted for help, 
.whereupon a.oouaed said, •if you yell a.gain I will k:nook your block ott• 
(R. 10,27,28).· During the w~ole evening he kept telling her that he 
would kill her or knock her ~block" oft, •or words to that effect", if 
she refused, to do what he wanted her to do (R. 60). Her earrings e.nd 
bracelet were torn off' (R. 11). At length he a.greed to take her home, 
but when they reached her house, he droye on to the Rioh.mond-Petersburg, 
Pike and went north for a.bout three miles (R. 11,28). When witness re
peated that she Rwa.sn't out for that" and a.gain asked a.ooused to take 
her home, he refused, uying that she could not get out of the car until 
she·had been "fucked" (R. 11,31). He kept saying this during the driff 
(R. 11). When they.rea.ohed "Appomattox Bridge•, witness opened the right.. , 
hand door. and attempted to jump out, but a.caused grabbed her by the coat \ 
collar and she could not move (R. 11,31,49). She "a.creamed all the way 
through Colonial Heights" and kept "begging" a.ooused to take her home, 
but he kept "speeding through" (R. 11). 

Arrived about_ three miles t'rom Petersburg, a.ooused turned oft the 
road, parked, rolled up the glass, looked thd door, and moved over to 
the right of Miss Anthony (R•. 11,63). Thereafter, there "wasn't one still 
minute". Aooused 1'we.s always coming at!' witness. Both fought (R. 11). 
Witness tried unsucceufully to blow· the horn (R. ll',32). Accused took 
hold or her arms~ wrists, and elbows, and. "cal'ried them back" behind 
her body, until they £elt as though they wet-e "breaking ofr". (R. 11., 32). 
Yfitne s s tried to· !)pen the door in order to get out of the ca.r, but wu 
unable to do so (R. 12,39,40). When she shQuted, a.ocused told her that 
she could ''yell" all she wa.n~d to and tha.t-•the ea.rs don't stop" (R. 12)• 
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Accused bit,'ll'itneaa on.her 'iett ~ between the shoulder am elbow 
and on her right shoulder (R. 12,18,33,51,62). Hs slapped her aoro·u 
the mouth, cutting her lip (R. 12,18). He kept aa.ying that she wu · 
going to "ruck" and tha.t she had to do it. He told her that she wu 

·not a virgin (R. 12 ). He tried .to take off her pants, but ·ainoe she 
ha.a her legs crossed, did.·not succeed in the attempt (R. 12,13). Tlwre• 
upon he tore them off completely (R. 13,15,34). He put hi• hands.on 
"the private parts .. of her body (R. 14). · 

. . 
. - He kept on 11 fighting8 (R.13 ), and said that he hoped "to; God" he 
would kill her (R. 36). He said tha.t either she must·do what he wanted 
or Rsuck his· cock• (R. 13). He gave her one _minute to ma.ke up her mind. 
She.begged a.nd pleaded with him. to- wait a fn minutes (R. 13 ). ·He wa.s · 
standing up ag&inst her head, and she turned her fa.oe because she did 
not know what he wu going to do (R. 13,35). She wa.s on- the 'front seat 
next to the· steering wheel,· and a.coused wa.s •on the other side". He 
"jumped on the back seat 11 am tried to pull her over to him. When she 
prevented this, he o~e back to the front seat and grabbed her lega. She 

. got loose (R. 13 ). He· grabbed her hands. His body •came over against• 
her (R. 13,36). He was •over on" her (R. 37), aveey. close" to her, and 

.his body waa "n~ to" hers (R. 38). · She "didn't have any pants on• (R.13). 
His .pants were opened. (R. 13). · ·. . • .: . . 

Th.ere wS:. nothing she could do (R. 13). She did not know wha.t ac
cused did next, but it hurt .(R. 13,14,36). She &creamed and cried (R~l4). 
From the t'oroe ot his coming against her, ahe wu pushed ot'f the sea.t 
and "wound up under the steering wheel• (R. 14,38), on the floor (R.53). 
He told her tha.t she was "not a. virgin now"a tha.t she wa.a a. whor"J and . 
that all girls were whores. At length ·he told her that she n.s no good 
a.Dd that she should get out, which she did (R. 14,40,41,63). He started · 
ba.ck: towli.rd Petersburg, then offered her a. ride·, which she refused (R.14, 

.15). . 

Witneaa put on her c~a.t (R. 15,41). 'Her clothes were "almost torn 
oft• her. · Her sleeves were dirty. Her S1ree.ter was "badly dirty" and 
"stretched all out of shape 11

, and its sleeves were stained with blood. 
Her.skirt was wrinkled and dirty (R. 15). A bow_wa.s torn ot'f her shoe • 

.He~ skirt ha.a sinoe been cleaned; in fa.ct .all her clothes have been 
. clea.ned except the slip, bre.ssiere, and hose (R. 15,16). During the 
struggle,· the band of her wrist watch· wa.s broken. She held on-to the 
wa.t~h a.a long as possibie, but finally had ~o let it go (R. 17). · .. .:. . 

Miss ·Anthony id~ntified as a gsnn.ent worn by h~r on the night in 
question a brassiere with one shoulder strap broken. It wa:s received in 
evidence, hut wi thdra.wn a.t the conclusion of the trial (R. 16 J Pros. Ex. . 
A)~ She also identified the aalip 11 which she wore, and which was received 

, in evidence and la.ter withdrawn (R. l6,l7,l9J ProB. Ex. B). Prosecution's 
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Exhibit B describes the slip as "showing a.round the bottom and the front 
and the dark brown stains; reddish brown staim". Miss Anthony testified 
that the slip was olean when she left; home on the evening of 28 January 
and that the stains on it were bloodstains - her own blood (R. 19). 

Miss Anthony continued her testimocy a.s follows z She walked 'down 
the highway a little distance, then went ba.ok and searched. for her wa.toh. 
It was so dark that she could not see well. As a result, she did not· 

· hunt long. She .did not find the wa.toh (R. 17,41,42). She started to 
walk to Petersburg, and a.!'1;er she had gone "some distance•, a. policeman 
in a oar picked her. up. They went up the road to look for the wa.toh, 

-bui; did not find it.. The policeman used his flashlight~ They returned. 
to Petersburg·(R. 17,43). The policeman drove her to Miss Spinner's home 
on ·Piedmont Avenue· in Colonial Heights (R. 18,43). They arrived there 
a.bout 3 a.m., almost simultaneously with the a.rrival of Miss Spinner · · 
and Lieutenant Fw.ler. The policeman departed (R. 18,43,44).. \ 

Carlos Wesley Cunningham, a police· officer of Chesterfield County, 
· testified that at a.bout 2 a30 a.m., 29 January 1944, while pa.trolling 

south just north of Petersburg, he saw a girl wa.lldng south. He drove 
on to Colonial Heights, turned around, oa.me baok, and took the gir1 in 
~a oar (R. 62) •. He identified Miss Anthony as the girl (R. 63). Wit
ness "took her up the road to look·for a wrist watoh" (R. 62), at a spot 
three or four huzidred yards from the place where she.entered the oar· 
(R. 64). The;y got out of the oar and hunted around with the aid of a 
flashlight for about five minutes (R. 64,66). Then, at her request, he 
drove her to her 11girl friend's" house on Piedmont Avenue, Colonial 
Heights· (R. 62)•. From the plaoe at whioh they hunted for the wrist watoh 
to the 11girl friend's" house took not over ten minutes, a.nd approximately 
twenty minutes elapsed £rom the time.witness first se.w MiS1 Anthony until 
he "drove her ott" (R. 63,64,65). · 

. Witnea11 described :Miss Anthocy's oonditio'n as :t'ollOIV'a_a She 'Wal 
excited, and her ooa.t was rumpled and her hair "mussed up11 (R. 63,65.,66Q. 
Al though she was not eysterical and not "weeping", her voice we.a trembling 
(R. 67.,68). Witness did not notice anything,else a.bout her condition. 
In £act, while she was in the oar and wM,le they were hunting £or the 
watch, he paid no attention to her (R. 65,66). · 

Miaa Spinner and Lieutenant Fuller corroborated Miss Anthony's tes
timony relative to the latter's e.rrival e.t Misa Spinner's house in a. oa.r 
(R. 7l.,78,92,97). Miss Spinner placed the time at about 3 a.m. {R. 71, 
77,80), and Lieute:nant Fuller at about 2t30 (R. 92,97). Lieutenant Fuller 
·testified that there was a street light about 75 or 100 feet away_{R. 92). 
Both Miss Spimer and Lieutenant Fuller testified tha.t Miss Anthony 1r&8 

wearing her overcoat, and Miss Spinner e.dded tha.t·it waa buttoned (R. 72, 
79,93). . 
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Miss Spinner .testified that :W.14 Anthoey's hair, v.hich had been "lovely" . 
when they were at Alford's, wa.a uall pulled over her face and messed up• 
(R. 72,78). Lieutenant Fuller teatified as foll011'1 with·reference to Mi.as 
Anthoey's condition&: Her hair wu "a little JWaaed up•. It appeare.d to 
_be ''wind blown, like she wa.s drhing in ·a oa.r with the wind.aw opened,". 
There seemed to be nothing else wrong with her physically (R. 92). Wit• 
ness·did not no~ice her ma.kB-up smeared "or 8.JlY'Ching like that•. He did. 
not see. •tea.rs rwmirig down her cheek", but a.clmitted that she "might have 
been sobbing" (R. 98 ). When asked whether Miu Anthony talked as though 
she were weeping; witness replied, "It could be that manner" (R. 93)•. 
He tes_titied further that she. "acted a 1ittle strange,. like she was pretty 

.ma.d at somebody, nerTOua and upset"J that she aha.d a. catch in her voioeaJ 
that she "seemed nervous when she talked, it didn't flow out", and that. 
her voice sounded as though she were 9 t.ngry, ner'VOua• (R. 93,98) • 

. According to Miss Spinner, Miss A.nthoey was nervous, hysterical, and 
crying. She was "trying to talk, and she was hoarse" and •couldn't talk 
ve~ :well" (R. 72,79,80). Her mouth and face were bruised, her face 
l_ooked swollen, and her make-up was smeared (R. 72,80). 

The two girls and Lieute:Mnt Fuller took a ca.b,to Mias Anthony's 
house (R. 18,72,94,98). According to Lieutenant Fuller, Miss Anthony 
did not; appear to be weeping during the tri~ (R. 93,99). Miss Spinner 
described her, during the ride a.a "quite nervous and trying to talk. and 
tell us something what had happened" (R.- 81). Both wi:tnessea stated 
that Miss Anthoey several times spoke a.bout the loss of her watoh 'and 
asked Lieutenant Fuller to look for the watch in accused's oar (R. 81, 
94, 95, 98 ). 

Arrived at Miss Anthony's, Lieutenant .Fuller left for camp (R. 18, 
81,94). The ladies went upstairs, where Mi'u Spinner undressed Miss 
Anthony, ga.ve her a. b9:,th, and· put her to bed (R. · 18, 72, 73,81). Mi11. 
Spinner's description of Miss Antho~'s condition at this point was as 
follows a Her swea.ter Rwas all stretched out of sha.pe•. It had blood 
on the front and ba.ok and on the ~leeves (R. 73,82). Her skirt, hose, 
and shoes were dirty. Her hose had runs in them, and there was blood 
on the hem of the skirt'. The skirt wa.s wrinkied. One bow from her · 
shoes was gone. Her slip was 'dirty and bloody and her brassie~e straps' 
broken (R. 73,81,82). She had bites and bruises a.cross her shoulder · 
and "a terrible bite" on her upper left a.rm (R, 73,84). Witness could 
see teeth marks on Miss Anthony's arms and a.oross her shoulders (R.83). 
Her faoe was bruised, she had a. out or bruise on her lip, and her legs 
were dirty, bruised, and bloody. With reference to the legs, witness 
speoified bruises,on the outside of the thi~hs (R. 73,85). 

Deso~ibing her own.cond~tion at the time, Miss Anthony testified 
that he~ arms had "swollen up" already, a.nd that there were marks, sora.tohes, 
and bruises on them. Her hands were sore and had sora.tohes all.over them 
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(R. 18,44). She had two bites on her back, and. bruises on her back, 
leg, 8lld temple (R. 18,44,52). There waa blood on her leg, hose, skirt, 
and sweater sleeves. She had blood "all over" her body. On oroaa-· 
exern1nation she said that it was on her body,. rather than all over her. 
bod1. She was not menstruating attbe time (R. 19,45). · - - . 

Mias Anthony testified that she "oompla.ined" to Miss Spinner a.bout · 
aooused'a a.otiom (R. 51). Miss Antho;ny's. testimony continued in sub
stance a.a f'ollowaa She went to bed a.round 4 &30 a.m., did not sleep., 
and arose early (R. 19,20,45). It took her over an hour to dress. She 
oould not raise her hands higher than her ears (R. 20,45).· She went to 
her pla.oe of employment and stayed all day (R. 20,4F). She told the 

'manager that she did not think she would be able to work, and, although 
she gave a ooup3:e of ,shampoos, it we.a an effort (R. 20,45,46). She 
"oomplained" to the operators of' the shop about accused's conduct, e.nd 
&lso told her la.ndla.dy and another roomer (R. 51). 

Lieutenant Fuller testified that on Saturday afternoon, 29 January, 
Miss .A.ntho;ny telephoned him and asked whether her watoh had been found 
(R. 95). . 

Continuing her testimony, Misa Anthony stated that she spent Sunday, 
30 January, in bed. · On Monday she tried to work but wu unable to do ao 
because her arms ·were sore 8lld a~e could not raise them.. Her whole body 

.was sore (R. 20,21). 

On Monday, apparently- after working hours, she went to see Dr. Ruth 
s. Mason, who examined her shortly after 6 o'olook (R. 20,46). A summary· 
of' Dr. Mason's tea.timony followu She is a praotioing physician in 
Petersburg (R. 54,55). On Tuesday,_ l February 1944, witness saw Miu 
Anthony.at some time between 9 and 11 p.m. inwitnesa• of'fioe. At Miss 
Anthony• a request, witMaa examined 'her. Miss Anthony wa.s nervous. She 
showed several bruises and abrasions on her faoe; among them a- bruise 
on her left oh.eek. There was an "abraded area" on her lip, between the 
muoous membrane of the lip and the nose. It looked like fingernail· 
soratches. There were several scratches on her faoe. Her left upper 
arm ushowed a deep brui$e on the outer outside". The bruise appeared to 
have been ma.de with teeth and oould not have been self'-ini'licted exoept 
by a contortionist (R. 55,56,57,58,60,61). Between her shoulders there 
were two bruises close together and several smaller bruises around her 
back and shoulders (R. 56 ). · 

Mis/ Anthoey asked witness tor an examination of the genitals. The 
exa.l!li.na,tion revealed a bruise on the .left aide of' the externa.l vaginal · 
orifice and a split .or- abraaion in.:lhe mid-line in front of the rectum 
and extending _into the vagina.. The split- was "comparatively- fresh• and 
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was raw., and the internal examination ca.used it to bleed (R~ 56.,60). 
Bleeding would not have occurred in the absence ot the abrasion., and 
indicated tha.t "it·waa not a healed abre.aion•(R. 56.,69). The injury 
to the genital organ we.a 111'ram bruisingJ it wu some forceful oonta.ot 
with something11 • Miss .Anthony·wu not menstruating (R. ,56). 

Referring to the injuries aa a whole., witness believed that the7 
had occurred between 48 hours and a week prior to the examination. The 
bruises were fading (R. 57). 

Miss Anthoey testified that she wrote to her family~ who did not live 
in Petersburg., telling them what had happened. Apparently aa a result ot 
tn.eir reply., she went to Camp Pickett on Sunday., 6 February., and ma.de 
a oompl&int against aoouaed for assault with intent to rape (R. 21,22., 
46.,47.,48.,51). ·an Tuesday., 8 February, she swore out a warrant at the 
Chesterfield County Court J:buse against accused for attempted rape 
(R. 21.,47). . 

. Mi.as Anthoey testified that at no ti.me did she voluntarily kiss ac
cused or permit him to kiaa her., but that he attempted to kiss her and 
have intercourse with her (R. 22.,30,48.,51.,52). 

b •. Defense. 

Accused testified that he was single (R. 134). He corroborated the 
testimony about driving from. Camp Pickett to PetersburlJi in his car and 
going to Alford's, where they arrived a.bout 9&30 p.m. (R. 100,101)."" He 
stated that Petersburg is about 40 miles from Camp Pickett (R. 135). His 
car was a tour-door Plymouth sedan., with a dark green body and a,.light , 
green top {R. 101.,113 ). On ,he da.ahboard was an emblem consisting of a . 
picture of' a ship. A person sitting in the ca.r. would have/tery inclistinot 
view or· the emblem {R. _114). The front doors are unlocked by pushing 
down on the handle • The· rear doors a.re locked by pushing down a button 
(R. 113.,114). Three photographs of the car were admitted in evidence 
(R. 112J n,.r. Exa. A.,B.,C). . 

. Accused continued as follows a He drank some liquor during the ride 
• to Petersburg•. ~- a.Ild his oompanions took a bottle into Alford's and 

.had some ooke and whiskey and some beer. Accused corroborated the tea-
. timoey concerning Lieutenant Fuller'• activities in getting Miss Anthony 
and Miss Spinner (R. 101). They all had a round of Coca-Cola and whiskey., 
drank pa.rt of it, and danced. After they we.re seated again., accused 

· -".felt slightly ill"., a?ld asked . Miss Anthony if she would like to go 
outside with ~ which she did (R. ·102 ). They· left Alford's .about 
11150 (R.108). They sa.t in the car and talkBd., then went to a restaurant 
for coffee., ai't.$r whioh they entered the_ oar again. Accused put his right · 
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arm a.round Ml.as .An~on;y, pulled her o~er toward him, and kissed her. 1i9 
put his lert arm. around her and kissed her again. He told her she was 
"kind of oold• beoaus e she •didn't put her arllllS around II him, whereupon 
she put her arms around him and he kissed her two or three times. He 
pla.oed his hand on her breast twioe and ea.oh time she removed it. 'He 
"slipped" his left h8lld •up the side of lier leg under her skirt", kissing 
her at the same ~!me. She removed his hand, saying that if he "was going 
to be that way", he 11 oould take her home•. AB direoted by her, .he drove 
her to tbs place where she said she 11ved. Aoouaed asked Miss Anthoey 

. not to go in, and she made..no attempt to leave the oar. He put his right 
a.rm a.round her, his left hand on her hip, and placed her right arm around 
his neck. They rolled back toward the right oorner of the oar, he •about 
half on top of her If. She opened the door, remarking that she knew he "waa 
going to be ·that way-9. Thereupon he let her out and drove back to Camp · 
Pickett (R. 102,103). It wa.s about 12a30 or 12&45 when he lert her, and 
he arrived at Camp Pickett a.t 2 al5 a..m. 1i9 heard the time over the radio 
while he waa listening to a news broadcast in the car, but did not recall 
the spa.tion or e:ny of the news events (R. 103,106). He was not drunk 
(R. 106). He went upstairs, took off his ooat, and went to the latrine, 

where he aaw ·and talked with "Captain .Angel", who remarked tha. t 1 t was 
"a hell of a. time to get in a day before inapeotion" ·(R. 103,104). Then 
he went to "Captain Skogerson's room, turned on the light, and told Captain 
Skogerson that it was time to get up for reveille, to which the latter 
replied that it was only 2 a30 and "to get the hell out of there". Aocus ed 
then went to his room (R. 104,107)• 

. Aooused testified further that he did not filld Misa .Anthony's· watoh 
(R. 105). He denied that he had driven Miss Anthony north of Petersburg 
and that she had tried to jump out of the oar on a. bridge. He ~enied having 
committed the a.ots a.scribed to him by Miss Anthony while she wa.s in his 
oar (R. 106). 

Ca.ptai~ Nicholas C • .Angel, Headquarters and Servioe Company, 233rd 
Engineers. corroborated aooused's story a.bout their meeting and talking in 
the latrine. Witness·ga.v. the t~ as 2&25 (R. 115). Witness had known 
a.ocused since July or August 1942 and they were.' friends (R. 118 ). 

Captain E. E. Skogerson~ 233rd Engineer Combat Battalion, oorroborated 
acoused's statement that he came into Captain Skogerson•s room and told him · 
to get up for reveille._ Witness ·said that it wa.,s 2a30 a.m. Witness and · 
aooused had been: friends tor two yea.rs (R. 12~,123,129). ·. . 

On cross-examination aooused testified. that he talked to Captains 
Angel and Skogerson on 16 February to find out whether they re·oa.lled>the 
incident of -his "ooming in" (R. 135,13_6). · · 

Captain Theo_dore Cohen, ·Medical Corps, 1318th Service Unit, Station 

' - 9 -
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H:>sp~ta.l, Camp Pickett, Virginia., testified that.it is possible for i;he 
dark area. at the entra.noe to the vagirta. to be extended and irre_gular. 
A_da;k ~rea might be normal or might be ca.used by a bruise (R. 136,137). 

A number ~f offioers who had· known accused for su:bstantia.l periods 
..or time testified that his reputation for sobriety, integrity, honesty, 
.. truth, and 19'8ra.oity was good {R. •99,125,138-146 ). Captains Angel and 

Skogerson testified that they would believe aocused under oath (R. 120, 
125). The form.er stated that he· oould think of no _time when a.ooused had 
aoted in an ungentlemanly fa.shion (R. 122). -The latter stated tha,t the· 
accused had the reputation of going out for intercourse with w5>men at 
time a {R. 126). 

Lieutenant Colonel Clayton s. Gates, 233rd Engineers, testified that 
he bad known accused since 6 July 1942 and that a.ocused had served a.s 
company command.er a.nd executive offioer. Witness·stated that accused was 
a. "superior soldier" and "superior" as a. compa.:ny commander. He ha.d the 
confidence of his offioers and men e.nd. was a. true leader. The more.le of 

·the company was high. Because of hl..s success a.s a. company commander., he 
was selected by 'Yitness a.s exeoutive o.fficer (R. 138). 

c. View•. 

At the conclusion of the closing argwoonts., the oourt left the court
room and inspected accused's automobile. Accused and counsel for both 
sides were present (R. 166, as corrected by Certificate of Correction). 

4. From the foregoing summary., it is apparent even from accused's 
testimony that he ma.de love to Miss Anthony and indulged in the customary 
preliminaries to sexual intercourse.· However, according to his version., 
he desisted and released Miss Anthony ~hen she objected to his cou~se of 
conduct. He claims to have arrived at camp a.bout 2 i15, ahd two of his 
friends and fellow officers supporl his testimony in .that respect. 9n the 
other hand, Miss Anthony tells a story involving an unwanted ride to a. 
remote spot three miles from town and a subsequent brutal attack on.her 
with the evident purpose of carnally knowing her by.force and violence 
and.without her consent. 

In choosing between these conflicting stories, it must be borD8 in 
mind that the court had the opportunity of observing the witnesses and 
judging their credibility. In view of that fact, the court's findings 

·sho~d ~ot be lightly brushed aside. 

Obviously~ a.ocuaed had more reason to pervert the truth than did 
Miss Anthony., and ~t ia not unreasonable to believe that his two fellow 
officers and friends either malevolently or inadvertently erred concerning 

· the time of his presence in oamp. For that matter it is p_ossible that 
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accused, by fa.st driving, may ha.ve left W.sa .Antho:ny at the apot described 
by her and still have tra.veraed the 40-odd miles to camp in tble to arrive 
close to 2 al5. The policeman found MiBB .Antho:ny about 2130, prio.r w which 
she claims to have walked toward town, returned, searched tor her wat.ch, 
and age.in wallot'd; part way to town. These activities may ha.ve oonaumod •uffi
cient time for accused's return to ouip, 

That Mias An.tho~ ·was in. the locality where ahe clallll to ban been 
admits of no doubt. :Neither does the taot that ahe was I1ervowi, upaet, am 
balil,'"bruised. Her .condition was serious enough to illduoe 16.H SpiJ:mer 
·to go upst·aira with her, help her undreaa·, give mr a bath, aJld put her to 
bed. Since she had her coat buttoned when Lieutenant Fuller aaw JJer. it 
is not surpris~ tha.t he .failed to observe a:nything awry with her clothing• 

. Most of the injuries, too, would have been hidden from his new. ~r-
. more, he, too, was a good friend of the accused',•• 

Al though Miss Anthoey and Miss Spinner may have exaggerated the injuri.., 
Dr. Ma.son, a completely unbiased witness, found injuries oonsiatent with la.H 
Anthony's story and vdth the allegations, and entirely inconsiailent with 
the contention of,aocused. ODe cannot study'. the record without ·beooming 
convinced that :Miss .Antho:ny was maltreated by someone as. alleged. The 
possibility that after accused had left .for camp W.sa AnthOJ11' became en
tangled ldth another man and that it was this ~terious stranger who at
tacked her, is too remote .for serious ·consideration•. BT aoouaed's owu tes
timony, lliss .Anthox,y does not appear to haw been in a reoeptin :mood tor 
sexual intercourse, and it ia inconceha.ble that 'at suoh a late hour aha 
would have set .forth on a second adT8llture • .It, nevertheleaa, ahe did, 
and this second man attacked her, why would ahe aoouae Capt&i.D Crmapeoker 
rather than the true culprit? 

·. In addition to possible exaggeration concerning the extem of btr in
juries, there were certain inoonsi,tenoiea in the teat~, u pointed o'llt 
in a brie.t tiled by the defense !)Oun&el and··attaohed to the record ot trial, 

· and in a brief filed.with the Board ot Reviff' py civilian oounael. Without . 
commenting in detail on these inconaistenciea, it ia au:tticient to atate 
that they do not refute or render unconvincing the main fea.turea ot Viaa 
Anthoey's story, as corroborated by other witneaaea and by the oir~UJ111Stantial 
evidence, lihereas the attempted a.libi procla.imsd b;r accuaed ;n.ries too 
widely from the established facts to be tenable... ' . 

, In the opinion of the Boa.rd of Review, the record supports a ooirrio
tion or assault with izrte!lt to colllllit rape in the maxmer found b7 the oourt, 
aa modified by the reviewing authority. · · 

5. Consideration ha.a beei:i given to the request tor ole:b,:ncy signed 
by the defense counsel a:.id atta.ched to the record, and to a request tar 
clemency· tiled by civilian counsel, three copies of which aoooJDP&ll7. tu 
record. These a.re in the nature of briefs and ha.ve been 10 cwaiguated 

- 11 
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supra.. Consideration has_ also been given to the oral argument presented 
before the Board of Review by Mr. L•. D. Joslyn, Charleston. Missouri, 
a.nd Mr. s. P. Haines, Washington. D.c., attorneys for the accused. 

6. Wa.r Department ·reoords show that accused is 28 yea.rs ot a.ge. 
He attended college for-two and one-half years but did not graduate. 
He served as an enlisted man from 6 July 1941 until 24 June 1942, when, 
upon graduation from The Engineer School, Fort Belvoir, Virginia, he was 

· appointed second lieutena.nt, Ann:y of the United Sta.tea. He wa.s promoted 
to first lieutenant on 26.December 1942 and to captain on'23 July 1943. 

7. The court wa.s legally constituted and had jurisdiction of the 
person and of the offense. No errors inj\U"iously affecting the substantial 
rights of accuaed were committed during the trial. In the opinion of the 
Board of Review.the record of trial is legally sufficient to support the 
findings and sentenoe,as approved by the-< reviewing authority., and to war- , 
rant confirmation of the sentence. Dismissal is authorized for violation 
of· Article of War 93. 

·~&Ith, , Judge Advocate, 

(On Leave) ., Judge Advocate. 

~~~.~, Judge Advocate. 

- 12 -
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\ 

lat Ind. 
29 MAY 1944 ., 

War Department. J.A..G.o•• • To the Secretary- ot War. 

1. Herewith tranamitted t~r the, aotion ot the Preaident are the 
record of trial and the opinion of the Boa.rd ot ReTin in the oaa• ot 
Captain Norman G.·Crumpecker (0-1100937). Corps of Engineers. 

2. I ooncur in the opinion of the Board of Renew that the record 
ot trial b legally sufficient to support the findings and sentende, a.a. 
approved by the reviewing authority, and to warrant confirmation ot the 

. sentenoe. I-recoJ1Dnend that the sentence be confirmed and 01.rried into · 
execution and that the Eastern Branch, JJni:~e~~ta~e~. Disc~U~!7 

· Ba.rrack:a, Greenhaven, New York, be designated as the plaoe of oontine------·--···-·--- .ment. ' 

3. Inoloaed are a draf't ot a letter for your signature transmitting 
tbe reoord to the President for his aotion and:a.,form of Executive action 

· designed to carry into effect the reconmendation::'hereinabove ma.de, should 
such action meet with approval. 

..... .., 
~ 

Myron C. Cramer, 
. Ma.jor General,· 

3 Inola. The Judge .Advocate General. 
Inol.1-Reoord of trial. 
Inol.2-Draf't of ltr. tor. 
sig. Seo. of War.' 

Incl.3-Form of Ex. action. 

(Sentence as approved by reviewing authority confirmed. 
o.c.v.o. ·320, 2~. Jun 1944). 

• i3 • · 
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WAR DEPAilTMF•.JIT 
· Army Service Foraes .· 

In the Office of The Judge Advocate General 
~ashington, D.C. (141} 

·sPJGK 
CM 252683 28 APR 19« 
. 

UNITED STATES ) 10TH INFANTRY DIVISION 
) 

v. Trial by G.C.M., conv~ned.at ~ Camp Hale, Colorado, 22 March 
Private LESLIE E. THOMAS ) 1944. Dishonorable discharge 
(37473375), Headquarters r {suspended) and confinement 
and Headquarters and ) for ten (10) years. Rehabilita
Service Company, 87th ) tion Center, Seventh Service 
Infantry. ) c.ommand, Camp Phillips, Kansas. 

OPINION of the BOARD OF REVImi 
LYON, HILL and ANDRF.."i1S, Judge Advocates~ 

1. The-record of trial in the case of the soldier named above has 
been examined in the Office of The Judge ~vocate General a.lid there found 
'.legally sufficient to support only so much of ;the findinis as involves 
absence without leave from 2 July 1943 to 21 January 1944, in violation - . · 
of Article of War 61. • The record has no.w been: examined by .the Board of 
Review and the Board submits this; its opinio11f to. The Judge Advocate 
General. . . . , · . _ . · . 

. 
2. The accused was tried upon the following Charge and Specifications 

CRARGEa V!olation of the 58th Articl! of War. 

Specifications In that Private Leslie E. Thomas, Headquarters. · 
· ·and _Headquarters and; Service Company, 87th ·Infantry, then 
of Service Company, 87th Mountain Infantry, did, at:Fort Ord,: 
California, on or a.bout 2 July_ 1943, desert the service of · 
the United.States by absenting himself without proper leave 
from his organization, with intent to shirk important service;' 
to wita embarkation for duty beyond the continental limits 
of the United States, and did remain absent in desertion 
until he· was apprehended and r~turned "to military control 
at Fort Des.Moines, Iovta, on or about 21 January 1944. 

He ·pleaded not guilty to and was found_guilty of the Charge and Specifica
tion. No evidence of previous convictions was introduced. He wu sentenced. 
to dishonorable discharge, forfeiture of all-pay and allowa.noes due or to 
become due, and confinement at hard labor .for 15 years. The reviewing au
thority approved only so much of the sentence as provided tor dishonorable 
discharge, total forfeitures, and confinement l\t ·ha.rd labor tor ten yea.rs, 
suspended execution of the dishonorable discharge until release from con"." 
.finernent, a.nd designated· the Rehabilitat!~n Center, Seventh Service: Command, 
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Camp ·Phillips, Kans as, as the place of confinement. The proceedings were 
published in General_Court-118.rtial Orders _No. 29, 25 March 1944, loth 
Infantry Division, APO No. 345, Camp Hale, Colorado. 

3. The prosecution showed that from the first part of June until 4 
July 1943, .accused was.a private, 87th Infantry, stationed at Fort Ord 
(R. 6,7,llJ Ex. 1). Private Orville Jensen, 87th Infantry, testified that 
he knew accused. "One day", at Fort Ord, "about a week before he left", 
accused asked Jensen if the latter "wanted to go over the hill with him11. 

Accused said he had "a job waiting for him" (accused). During their 
period of basic training, which started in February 1943, accused had 
told Jensen several times "that he would never go overseas" (R. 7,8,10). 
Private Jensen was asked by the courtt 110n or about the middle of June did 
you.men of the 87th have any idea you were going abroad?". Jensen's answer 
wast "Yes, sir". He was then askedt "Was Private Thomas (accused) present 
at that tioo ?". Jensen answeredt "Yes, sir. ·Re was there when Ll.eutenant· 
Smith was telling us about it" (~. 11). 1/fitness. was t~1en askedt 0

• • did• 

you have any idea how soon you would be going overseas, or have any indefinite 
date in the future?", to which he replied: 11\"iell, we didn't know for sure, 
that is true" (R•. 11). Accused absented himself from his organization 
without proper leave on 2 July 1943 and re:ipa.ined absent from military con
trol until 21 January 1944 (R. llJ Exs. 1,2). The 87th Infantry sailed 
"for overseas" 28 July 1943 (R. 7). 

The rights of accused were explained to him and he elected· to remain 
silent. No evidence was introduced in his behalf. 

4. Accused is charged with absenting himself without proper leave 
from his organization with intent to shirk important. service, to-wit a 
embarkat~on for duty beyond the continental limits of the United States. 
This is desertion, under Article of War 28, and is punishable as·such 

' .... under Article of ¥far 58. To sustain this charge it was necessa?""J to 
prove that accused knew that his command was about to emb_ark for overseas, 
and' that he absented. himself with the specific intent of shirking this 
important stfrvice (CM 230827,Sheffler). Without such knowledge accused 
could not have entertained the specific intent which is charged. The record 
is barren of any competent proof of such knowledge. The only evidence on 
this point is found in the affirmative answer of Private Jensen to the ques
tiona 110n or about the middle of June did you men .of the 87th have any 
idea youwer~ going overseas?". This question was improper. It expressly 
called for an opinion or conclusion of an inadmissible character. The 
answer was inoompetent and was not binding on accused. Thia wi tnesa also 
testified in this same connection that accu@ed·"w-aa there when Lieutenant 
Smith was telling us .about it• (evidently going overseas). Here, again. 
we have a conclusion from this witness that Lieutenant Smith notified ac
cused of this "important service". This too was incompetent. The witness 
usurped the function of the court. He should have testified as to what 
the lieutenant told accused in order that the court oould decide whether 
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accused had been duly put on notice. 

The Man,ual for Courts-1.~rtial, 1921, paragraph 409, says, at page 345: 

· "In proving a specification alleging; that accused quit 
his organization • • •with ·th1;1 intent to avoid hazardous d·.ity, 
•••the trial judge advocate should offer in evidence proof 
of facts tending to show that the accused knew with reasonable 
cer~ that he would be required for such hazardous dut'J 
• • •" underscoring supplied). 

At best, the only.evidence in this case on this important element of notice 
is that a. lieutenant named Smith, at some time, told accused that he was 

. going a.broad at a time not specified. . . 

The compe·tent evidence does, however, show an unauthorized ~bsence 
by accused from his orbanization and from military control from 2 July 
1943 until 21 January 1944 as alle6ed in the Specification, in violation 
of Article of War 61, a. lesser included offense of the.t char~ed (Bull. 
JAG, Nov. 1942, p. 323, CM 224932, Clf 226374). The sentence as approved 
by the 'reviewing authority is le[:;al. The maximum penalty for violation 
of Article of' War 61 is dishonorable dis charge, total forfeitures, and 
confinement for life. 

5. For the reasons stated, the Board of Review is of the opinion 
that the record of trial is legally sufficient to support only so much 
of the findings of guilty as involves findint;s of' guilty of absence without 
leave for the period allebed, in violation of Article of ·1i~r 61, and lee;ally 
sufficient to support the sentence. 

- 3 -



·wAR DEPARTMENT 
Army Servi oe Forces 

In the Office of The Judge Advocate General 
(1.44) Washington, D.C. 

SPJGK 
CM 252683 

U N I T" E D S T A T E S ) 
) 

v. ) 
) 

Printe LESLIE E. THOMAS ) 
(37473375), Headqua.rtera ) 
and Headquarters and ) 
Service Company, 87th ) 
Infantry. ) 

10TH INFANTH!' DIVISION 

Trial by G.C.M., convened at 
Camp Hale, Colora.d.o, 22 March 
1944. Dishonorable discharge 
(suspended) and confinement 
for ten (10) yeara. Rehabilita
tion Center, Seventh Service 

• Command, Camp Phillips, Kanae.a. 

CONCURRING OPINION 

of 

FLETCHER R. AJIDREWS, Judge Advocate. 

I concur in the result reached by the majority of the Board or Review, 
but not in everything stated in the' opinion. · I am not at all certain that 
the questions and answers discussed therein were incompetent when taken u 

· a whole. If they were competent, they tended to show that •on or about 
.the middle of Jwie •, a Lieutenant Smith told the "men of the 87th• something 
about going overaeu; that accused was present at.the timeJ and that they 
"didn't kn.CM" for sure• when they were going. In m:, opinion, the evidence .._ 
too flimsy to justify. a finding that accused intended to shir~ the •1mportaat 

· service" of embarking for oversea.a. For aught that appears from the evidenoe., 
Lieutenant Smith may have said merely, itweu, men, work hard. Some day-we'll 
be going over•. For. that matter, Lieutenant Smith's. identity does not even 
appear in the .record. He 1s· not shown to have· bo~e any official .relation
ship to the "men of the 87th•. 

Desertion is a serious offense and a oonviction thereof rra1 stigmatiH 
its victim for life. Conviction of desertion should not be baaed upon gueH- -: 
work. As the. Brit~ah Manual of Militacy law (1914) statee at pa.ge 191 . , 

•A soldier cha.rged with desertion mAY be found guilty 
• • •. of being absent without lea.ve • • •• In any e&ae of 
doubt • • •, the court should find the a.oouaed guilty ot the 
less offence.• 

In my opinion a. reasonable doubt exista in the present cue. 

Whether the record'would support, .. finding tha.t acoused intended to. 
remain absent permanently is not before us,, tor where the specific intent 
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to shirk important service is charged, it must- be proved (Bull, JAG·, 
.April 1943, sec. 385, p. l,39; Bull. JAG, Nov. 1942, sec. 385, p. 322) • 

• 

Advocate • 
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lat Ind. 

War Department, J. A.G. o. , ,, - To the Sctcreta.ry of War. 
1H MAY 1944 

1. Herewith transmitted for your action under Article of War soi, 
as anended by the act of August 20, 1937 (60 Stat. 724J 10 u.s.c. 1622), 
is the record of trial in the case of Priva.te Leslie E. Thomas 
(37473375), Headquarters and Headquarters and Service Comp&Dy, 87th 
Infantry. 

2. I concur in the opinion of the Board of Review and for the 
reasons stated therein recommend that only ao much of the findings of 
guilty of the Charge and Specification be approved a.a involves find- · 
ings of guilty of absence without leave in violation of Article of War 
61. The sentence is approved. I recommend that all rights, privileges, 
and property of whioh accused may have been deprived by virtue of suoh 
findings so vacated be restored. · 

,, 
3. Inclosed is a form of action designed to oarry into effect the 

reoom:m.enda.tion hereinabove made, should auoh action meet with your ap-
proval. · 

~cL.~,. () . ... 

J.tyron C. Cramer, 
Ma.jor General, 

2 Inola. The Judge Advooa.te General. 
Inol.1-Reoord· of trial. 
Incl.2-Form of action. 

(Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General. Senten:e approved. By order of the, 
Under '>ecretary of 1'l'ar. G.C.M.O. 233, 29 May 1944) 

,, 
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WAR DEPARTMENT 
A:rrrry Service Forces 

In the Office or Th• Judge Ach'ocate. General 
. Washington, n.c. 

SPJGN . 
CM 252710 2 l APR J9,U. 

L 
UNITED STATES ·) FIELD ARTILLERY REPLA.CEMENT 

TP:.AiNING CENTER 
To 

) Trial by o.c.M., convened.at 
Captain CHARLES R. BATES ) Fort Bragg, North Carolina, 
(0-382048), Fiel• Artil ) 6, 7 and 8 March 1944. 
lery. ) Dismissal. 

~---~-· -~~-----------
OPINION o! the BOARD OF REVIE.11 

LIPSCOMB, GAMBRELL and GO:Ll)EN, Judge Advocates______...________ 
~ . ! 

l. The Board of Review lhas examined the record of trial in the 
case o! the officer named ·abeve an.d submits this, its opinion, to The 
Judge Advocate General.· 

2. The· accused was tried upon the following Charges and Speci-
. fications: · ~ 

CH.A..o..GE I: Violation ef the 85th .A.rtiele 0£ War. 

Specification: In .that Captain Charles R. Bates, Field · 
· Artillery Officers Replacement Pool, Field Artil

lery Replacement Training Center, Fort Bragg, 
North Carolina, was, at Fort Bragg, North Carolina, 
on or about l Febru.a.r;r 1944, found drunk while on duty 
as Officer of the Ilay Qf .the Field Artillery Replacement -
Training Center Steckade, Fcrt Brpgg, North Carolina. 

CHARGE II: . Violation of the 95th Article ·or War~ 

· Specification l: In that Captain Charles R. Bates, Field. 
· Artillery Officers · Replacement Pool, Field Artil- . 

lery Replacement Training Center, Fort Bragg, Nor~ 
Carolina, did, at Fort Bragg, North Carolina, on or 
about 1 Februa.cy 1944, while on duty as Officer of the · 
Day of the Field Artillery Replacement Training Center 
Stockade, drink intoxicating liquor in the presence or· 
guards and· prisoners under his charge, in the day reom 
of the Field Artillery Replacement Training Center 
Stockade barracks, a place set aside for the use of 
Enlisted Men for recreational purposes~ 
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Specification 2: In that Captain Charles P.. Bates., 
***,did., at Fort ~ragJ., North Cnrolina., on 

· er abo"'J.t 1 Feb:ruarj- 1944, while :n duty ~s 
Officer of the -:Jay of·the Fielc. Artillery ne
place~.ent Training Center Stockade, ~ive a drink· 
of intcxicatin;; liquor to Private James 3. Landers., 
a prisoner under his ch:3.I'ge., in the presence of 
guards and prisoners, in the day room of ~he r1~1d
Artillery Replacement Trainin~ Center Stockade' · 
barracks.,. a place .set aside for the use of Enlisted 
Uen for recreational purposes. · 

Specification 3: In that Captain Charles R. Bates.,
* * :l}., did., at Fort :Sragg.,. North C;::ro~na., en or 
_about 1 February 1944., while on·duty as Officer: 
of the Day qf the Field .Artillery Replacement 
Trainin£; Center Stockade., Fort :SraGg., I~orth Carol-· 
ina., gamble with Enlisted lien in the day-room c! 
the.Field Artillery Eeplacement Training Center 
Stockade barracks., a place set aside for the use. 
of Enlisted :~en for recreational_ purposes. 

. . 
Specification 4: (;Joticn of de'fense for .finding of 

not guilty sustaine_d). · 
1 

CHlillGE III: Violation ·or the 96th Article o.f' War. 

Speci.f'ication 1: · (Finding of Net Guilty). 

Specification 2: In that Captain Charles R. Bates.,
* * *, did.,-a.t Fort Bragg., North Carolina., on 
or about 1 February 1944., while on duty ::s Officer 
or the Day-of the Field Artillery Replacement-Train
ing Center Stock3.de., wrongfully permit intoxicating 
liquor to be-introduced into the enlisted men's .. 
barracks of the Field Artillery Replacement Train
ing Center Stockade., in violation of parairaph 5, 
Section XVII or Post Regulations., Fort Bragg., North 
Carolina., dated 9 _October 1943, which regulation is 
in words and fi~~es as f?llovrs., to wits 

I • _iSECTI-ON XVII - ~CEI..IJJIBOUS• 

•5., Intoxicating Liquor. - The introduction 
·or intoxicating liquor into., or its possession · 
in barracks .or-~- other building., camp., or bivouac 

•. 
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area in which _enlisted men are quartered collective
ly, or the Post Restaurants, the theaters,·the Ser
vice Clubs, the Post.Exchange or any of its branches, 
is prohibited.• 

Specificatioh 3: ·. (Stricken by court). 

Ee.fore the accused pleaded to the general issues; Specification 4 of 
Charga II was amended by the insertion of the word n~trongfully• i.~edi
ately before the word •scuffleff, and Specification 3 of Charge III 
was withdrawn. The accused then pleaded not guilty to all Charge~ and 
Specifications. After the prosecution had presented its case and had 
re~ted, the court sustained a motion ~' defense counsel for a finding 
of not guilty of Specification 4 of Charge IL At the conclusion of 
the trial the accused was found guilty of· all of the remaining Charges 
and Specifications with the e.xception of Specification l of Charge III· 
of which he was found not guilty. He was sentenced to be dismissed 
the service. The.reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of War 48. 

3. The evidence for the prosecution shows that from 0800 on l 
February 1944 to 0800 on 2 February 1944 the accused was on duty as 
Officer of the Day of the Field Artillery·Replacsment Training Center 
Stockade, Field Artillery Replacement Training Center, Fort Bragg, 
North Carolina. As of the first.:l.ate there were one hundred and ten 
prisoners in the S.tockade of whom two were •class A•. The men in this • 
last category enjoyed numerous special privileges. In the words of 
one witness, · 

·•they are not confined inside the stockade at night; they 
· have separate quarters down near the guardhouse area. 1'hey 
live in tents; they are not under guard; they are allowed 
to go out and work without 6.iards with them; they are just 
told where to go and in come cases report tbere themselves; 
they are allowed the privilege of smoking; they do not wear 

1P1uniforms with on them11 • 

They were also allowed packages and •extrasc, such as candy, which 
were denied the other prisoners (R. 10, 69, 17?). 

•Around tan to twelve• armed guards were available as prison . 
chasers: Ordinarily each of these had not •::nore than three!I prison
ers allottsi to him so that the maximum number of prisoners 11 out on 
detail• at any one ti..~e did not exceed thirty-six. i':hen the prisoners 
were drilled outside of the Stockade, they were accompanied and super-

. vised by all of the guards (R. l??-17_9)•. ' 
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After •lights out• at nine o'clock p.m. on 1 February 1.944 the 
sound of laughter., boisterous conversation, music, and"merriment• · 
emanated from the day room .of the euards' barracks. Some· of the 
prisoners were.awakened by the noise and came out of their tents to 
ascertain its cause. They saw the accused and several enlisted · 
men drinking· together. A •couple bottles /J,eri/ being passed around 
•• ·• among the fell_ows11. There vras nsomo sort of a celebration•., 
a •regular wild party goinb on=-.. The sound .of. revelry was suffi
ciently loud to be heard by- an enlisted man on duty in a warehouse 
located approximately fifty yards from the zuards' barracks (R. 16, · 
19., 26-Z'l., 31., 49-50., 54-55., ~32., 143). 

Private·· Glen r.. ·witham., a prisoner who had been ordered to 
report that evenini; to the accused •from 7 o'clock to 10 o'clock 
every hour tha.t the Class A prisoners were present and accounted 
forn., entered tho day room in compliance with hia instructions at 
8 o'clock p.m. He aooserved a bottle being passed around amongst 
the men».· It contained whiskey and was •approxi."!lately halt !ul19 • · 

The accused., wno was the only commissioned officer present., took 
a drink from it and passed 11it c,n to one of the other men• (R. 94-
96., 99). . . 

·About a half an hour earlier a Private Hall and Privates • · · 
James ,B. Landers., Jr. and Arthur Balling who were working as «KPs• 
in tbo mess hall were sent for by the accused.· Upon reporting to 
him, they were ~11 given cigarettes and were informed that they 
were hencefo:rward,Class A prisoners.· According to Private Balling., 
"he wanted us to move out of the Stockade that night and check our 
clothes and see Prhate Witham, /;rhi/ would tell us which tent to 
sleep. in•. They left the accused and were shOffll to their new -
quarters (R. 104-105., 109., 137).' 

Between 8:30 and 9:00 o'clock p.m • .,· after.having 11swept the 
tent out, started making {theixJ bunks., !:an[! put a few thi.n.;s 
away," Hall and Balling went to~the· day room to get a drink at 
the fountain. The accused sa,1 them enter and asaid that he wanted 
to talk to• t,hem. Landers., who had just astarted washing upn in the 
adjacent latrine,"was summoned into the day room to join t};e:n. He· 
has 5iescribed what then occurred as follows: , . . 

. . 

. · ~Ile were all standing against the wall ·there; L'the 
accuseg} has a bottle or whiskey in his hand three-quar
ter full of.whiskey., so he offers Balling and Hall a . 

. drink of whiskey; they refuses; he otters me a drink so 
I took a drink • • • He says., •you boys know I am not 
supposed to give a prisoner whiskey.,• so at.the time he 
s~d that he rea~hed me the bottle.fl 

-On the floor near the accused's feet sat an enlisted man named 
·Young hold.in~ another bottle. Several other enlisted men·in the· 

room were drinking liquor. Under the fountain was a small card-
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board box containinG a number of empty bottles (R. 94, 106-107, 
.111, 137-141). · 

In accordance with his schedule Private Witham ~a.me· to the
day room.at nine o'clock p.m. He found the accused at the pool 
table •playing dicett •. About eight perzons were par~icipating 
in the game. The accused did not hold any money 'in his hands ._ 
but he did roll the dice and make bets, and there was money on the 
table in front of hirn. Private First, Class Glen E. Kuszmaul who · 
went in and out of the day room soveral times during the evening · 
also witnessed the rolling of the dice. At ten o'clock p.m. Privats 
Witham again returned to the day room.. He found. the accused engaged 
in conversation with the guards and saw him take one .or two drinks; 

. No p;risoners were present (R. 90-92, 96-102); . · 

Shortly before eleTen o'clock p.m. one or two shots rang out. 
Several of the prisoners were awakened and left their.tents to 
investigate. They saw Private Car~ w. Douglas on the steps-of the 
guards I barracks hand a pistol to the accused who thereupon fired-
it three times in.the general direction~ a warehouse. Two of the 
shots passed over the head of.Private Russell E. Wiswell who was·on 
gu@.rd at one of the posts. Private First Cl-ass Kenneth Smith ob
served two holes in ~e · 1'.'arehouse. b'liildin6 the following morning~ · 
and round ·two•11de!'orrlied~ .45 caliber bullet,s on the floor. A . 
slightly different version o!' the shooting was given by Private 
George H. Mize. Ile testified that Douglas £.ired four shots and the 
accused qnly one (R. 12-13; 15;-251 Z7-301 38-40,·51, .56-59, 65-66; · 
72-73, 77, 87-88,f 98, 108, D-?, 117, 143). 

After t~e last shot the accused ablew·in• the pistol.and. put it 
in his nolster. At this point SCl,1S whiskey bottles came. into view~ 
Do~las. con,:;;ratulated the accused en his •good shooting• and .said 
•come on1 Skipper, have a drink with me•. The invitation was f'or~
with accepted. Douglas .also partook, and both reentered- the day · 
.room (P.. 29, 41, 51, 66-67, 73). . 

Private Joseph M •.. l)Uffy, a tower guard, had seen them standing 
:outside the guard$' barracks immediately ai'ter the firing of the 
~hots. iihen he and Private Raymond E. Haviland, another tower 
guard, were relieved from duty a lit,'tle later in ·t.~e evening and 
were passing through the day room on the way to the latrine, 
they -0bservt3d the accused. engaged in· a card game. with several · 
enlisted men. No money was visible. The empty liquor bottles 
in the ·cardboard box were still under the fountain (R. 77-85, 322)~ 

. About 3 :30 a.m. in the morning" on 2 February 1944 the accused 
entered the tent into which Privates Hall, Balling, and Landers 
'had moved only a few hours.· before· and ,wakened all· three. He · 
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said, n1,and.ers., I a.it freezing; build me a fire•. This request v:as 
complied with immediately. According to Landers, the accused 
then nturned around to Balling and remarked 'you boys aren't going 
to mess me up". He turned around and said the same thing ·to me, Trhi.ch 
he said to Hall./ He said, 'Eal.ling., you are a good boy. I lmow 
you got plenty of moriey; you got plenty of money in the office.' 
He turned around to me and he said .tI,anders you are a good boy too'.'1. 
After a brief stay, the accused announced that 11 I am goin;; to wako :· 
up these goddam prisoners• and took his departure. .A.s he walked 
out of the tent, Landers saw him sta::;ger~ · Although the usual 

. time for morninJ roll-call ,.,as 4:30 o'clock. a.m.., the bell s~on
ing the prisoners to their reveille formation sounded a few 
mnutes later. art was still dark' (R. 47., 51, 61, 67, 75,. 108-
109, 117, 123, 133, 139-141., 146., 153).· 

There vrez:e 108 men present that morning. When ·they had lined 
up, the accused demanded the roll call sheet and commenced 'calling 
their names., but after he had read off only a few he remarked that 
his copy 11was blurry" and requested another. The· one which was · 
immediately obtained for him proved just as difficult for him to 
bring to a focus •. His •voice was sort-of thick., loud, louder than 
usual, and he seemed to wobble a littleM. Corporal Birch E. Pack., 
who was standing nearby., offere.d to fi+dsh calling the roll. sheet., 
and it was handed to him. As the names were, read, certain of the • 
prisoners to the number of about twenty were ordered by the accused 
•to step for;vard to another formation• and were told by him that 
they were now Class A. He was about to include a newcomer to the 
Ztockade named Rice in this group., but., when Corporal Pack protested, 
he said, !I don't like your looks., Rice., take ten laps around the · 
fencen. Having completed his selection of Class A prisoners., the 
accused brought the others to attention anci proceeded to drill them~ 
He gave his commands on the 'WI'Ong · foot, stagg~ed about., and., while · 
following the formation.,. fell over a step leading into a tent. 
After apout ten minutes., he shouted to Corporal IJ.oyd B. Dillard who 
was on guard, •Open the gate.,~~ are coming out•. Corporal Pack 
objected that there were no other guards outside, but the accused,, 

· after asking whether Dillard had his riot gun and after receiving 
a reply in the affirmative, patted his pistol holster and said., 
•!zy .45 is cocked; let them take off., anyone that wants to•. Cor
poral Pack pointed out that it was eustomary-_to double-time_ the 
prisoners· around the fence within the stockade and pleaded that the 
.prisoners not be marched outside with so insufficient an escort. 
The accused was adamant and repeated his order to open the gate. 
The prisoners were led out accompanied only by the accused and 
the two corporals. There a Class A prisoner named Connell or 

· Cornell began to drill themj but-the accused soon stated that 
he would fftake- over.• One of the men in the formation was Private 
A.n~:.erson u. Purcell., Jr. According to him., the accused 3 would give 
us about face on the }'Trong foot; marched us all back ••• where 
there was clay stuff on the side·or the.road., half of us ran up on 
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tl::9 piles., and ·we couldn't keep up with his cadence. He was counting 
hi~ cadence fast part of the time q11d slow part of the time and 
:we couldn't keep up with it at all •••• He •staggereda., •stumbled•., 
and wweave:d9., and once., while marching backward after cor:unanding 
•To The P..ear March•., he backed into a wall and •near fell down•. 
The eTidence is contradictory as to whether he,held his pistol.in 
his hand or retained it in his holster. Shortly after his un-

,. .f'ortunate .cont.a.ct with tha ?rall., he marched the prisoners back into 
the Stockade and dismissed them. He had had the Class A prisoners 

· sign in and had given them leave to return to, bed~ When some three 
,hours later he was relieved at 8:00 o'clock a.m • ., he was not., in the 
opinion of his successor as Off'i~er o.f the Day., under the influence 
of liquor (R. 32-35., 521 53., 62., 67-70., 75., 114-115., 117-118., 123., 

· 133-134., 143-144., 146-147., 151-156., 167-170). 

T'nat sa~e morning a ietail was appointed to dispose of all o! 
the whiskey and beer bottles in the Stockade area. They ,..,..ere plaeed 
in a large wooden box., which they entirely filled., and were taken 
to an ash dump where they were buried. 1!ost of them were removed 
from a trash barrel which was emptied 1tevery few days• (R. 118-121). 

·> 
4. The accused, after he had been apprised of his ri~hts 

relativa to testifying or remaining silent., .took the stand solely 
on the issues raised by the Specification ~r Charbe I and by Speci
fication 1 of Charbe III. He categorically de~ied that he was either 
.dru,nk on duty or that he wrong!~ discharged his pistol (R. 313-
328). 

He stated that he vrent to bed at 9:45 o'clock p.m. ar:.d he did 
not fire any weapon ncr hear any shots.on the night or 1 February 
1944. No rounds vrere discharged from his pistol. If any were 
nissing from his clip, they were removed without his knowledge (R. 
313, 317-318., ~23). . 

Almost all of the num'3rous v:itnesses for the prosecution had 
·testified that they believed him to have been drunk on the morning 
of 2 February 1944•. When one of them was c.sked the reasons !or this 
opinion he had answered in part that the accused 

•couldn • t read the roll call., and he made 20 Class !. 
prisoners. I don't think he would have otherwise., es
ped.~y so early in the morning. • •11 

By way of refutation the accused testified that he roused Corporal 
Pack at 3115 o•clock a.m. a.~d informed him that so~e· Class A pri
soners would be made that morning; that he went to the parolee tent 
o! Balling, Hall., and Landers to awaken Hall who ".'ias the rcom 
orderl'y' o! the barracks; that Corporal Dillard was ordered tor~ 
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/· 

the bell; that the prisoners were lined up anc. tro..i.i:;ht to attention; 
that the accused commenced calling the roll; that as each man 
responc.ed to his name he was 11 supposed to do ii.bout Face11 ; that 
the accused had a carbon copy of the original roll, 11which in the 
light there was very hard to see11 ; that he accordingly asked for 
the original; that while waiting for it he drilled the prisoners; 
that when it was handed to him by Corporal Pack, he proceeded to 
call eight to twelve names more; that Co.rporal· Pack offered to 
complete the reading of th'e roll so that the accused might 11 pul111 

certain prisoners out for the purpose of putting them in Class A; 
that eighteen men were selected arrl were told 11 that they could go 
back to bed"; that what. then occurred was related by the accused 
as follows: 

11 I gave the prisoners Right Face and marched them out of 
the Stockade to the drill field, at which time Corporal 
Pack said to me, 'Sir, the guard isn't out here yet.• I 
says, 1 Never mind the guard; I can take care of them,' 
and marched the prisoners out. to the drill field, gave 
them a Column Left toward the drill field arrl halted the 
urisoners. As the prisoners passed out I stood by the 
gate, and as they paased out I fell in behind them, and as 
I fell'in behind the prisoners about the same time I gave 
them Column Left to go onto the drill field Private Connell 
came ·walking up the walk from his tent. I says, 'Private 
Connell, wait a minute'. I halted the prisoners. I says, 
•Connell, you go ahead and drill-the prioners and Dillard, 
you guard them; take your riot gun and guard theI!'.. 1 I 
called the men who I had made -Class A out and I got them 
into the gatehouse, had them come into the gatehouse .and 
while I stood there I had them sign their names on a piece 
of paper with their full name so that I could give the list 
to the clerk for the purpose of making out the Class A 
passes which they have to have to show to go in and out of 
the gate. After that jcb was completed of signing up the 
Class A's, I turned those men as they signed back into the 
ntockade arrl they had the privilege of going back to bed if 

· they- wanted to. After I got that job completed I went out 
to the drill field, I says, 'All right, Cormell, you can go 
ahead; I will take over. 1 1 driJled the prisoners out on . 
the drill field for a period of approximately 15 minutes. I 
then turned Jhe prisoners back into the Stockade and closed 

, the gate and went back down to my office"; 

- 8 -

http:responc.ed


, '{155) 
that the accused had awakened the prisoners •~actly 45 minutes 
early1' as •a disciplinary raeasure;a tha,, to quote the accused 
again: ~-

•The day before on the 1st aro'Wld noon when.the pri
soners were turned in at noon., every prisoner that was 
in the Stockade wen~ through the gatehouse and was 
stripped as he turned in. He had to strip to the hide., 
and at that formation the condition of their personal 
bodies was., as I might state., one hell of a mess. The 
odor of their person was terrible. I asked several of 
them being present in the gatehouse when the inspection 
was made if they ever took a bath. The answer I got 
to most of those questions was., we didn't have enough 
time., sir; we don't have enough time., sir.· So I said., 
'Well., ".'."e will have plenty of ti:ue tomo?Towj w'e will 
get up an hour earlier which will give you time to clean 
up before you fall out; and then I had a bath formation 
myself up there later that evening•; 

~ 

that another disciplinary consideration was.the absence of two or 
three prisoners the night before and the slcmness of others in 
double-timin; at roll-calls; that_ it was necessary to designate 
a large number of Class·A prisoners because of the shortage of 
guards; that there were only twenty~two chasers-available for 
over a hundred prisoners; that only eleven ehas~rs were on duty 
at a:ny one'ti.~e; that taking the five or six noncommissioned 
officers into account., •approximately 528 pri~oners could be sent 
out to work each s!ay; that •as a result" •around fifty to sixty 
prisoners• had to remain •in the Stockade with' just general police 
work to do ther~., which wasn't enough to keep them busy ••••; that 
the problem had been 'Solved in the past by"' the appointment ot 
a large {;roup o! Class A prisoners; that so large a number had 
never previously been designated because "we had a detail or 50 
prison guards from the 72d Replacement Battalion;• that, however., 

, although only the usual nUinber of chasers Yrere present from 29 
November 1943 to 1 February 1944 and although asjna:ny as one 

· hundred fifteen prisoners we·re confined in the Stockade., the 
largest. number of Class A prisoners during that period WfS eleven 
(R. 312-328) •· c, . .. . ·. : . .., ~, .~.. 

Several witnesses tor the defense testified that on the morn
ing or 2. February. 1944 the accused was not drunk and did not 
sta;ger. Upon crose-:examination, however, a.s to other relevant 
events occurring at that time their recollection was Tague or 
unformed. They had been •sleep}"."., •so sleepyir., or ~half asleep•;. 
they hadn't paid •any attention•; they •couldn't '$ee•; they 
•didn't notice•; they •didn't.remember•; or they were •prett;r 
hazya {R. 221, 226, 252-25$., 257,r259, 26~264., 287., Z'/~Z74., Z78., ' 
_281, 286., 291, 294, 297.,. 300-303). 
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:t.:uch of the evidence adduced by the prosecution was corro
borat~d by the defense. · Thus Corporal Dillard while passing through 
the day room at 9:00 o'clock p.m. on 1 February 1944 had heard the 
accused say •seven come eleven::r. Private Robert t. Ross had he.ar<l 

l· • the con.versation in which Corporal Pack had objected to the__ · ~ 
drilling o:t the prisoners outside of the Steckade on the __gro\mds . 

.that •The7 didn't have chasers •••• and the ,accused had replied ·· 
•to open Zthe gati} _anywa:,, • • • he had his ~ there•; and Pri~ 
va.te John Henry Edmunds had been instructed by Corporal Pack on the. 
morning o:t 2 ·February 1944· •to do away with the bottles•. At a 
pre-t.rial investigation Corporal Dillard had stated that •I . · · 
wouldn't sa:, that f:"the accused and Corporal Pac~711:9re per:t~etly 
sober.• The reasons !or his opinion was that •they wakened the 

- · prisoners up that early, an~ that the accused called him •soldier-_ 
·instead o! by name as usual (R. 206, 223-224, 231,· 292). · 

l •••• •• '. • •• .. 

Testimozzy- was offered by the defense :tor the purpose or 
.discrediting certain cf the ,vitnesses for the prosecution.· It was . 

· shown that Private Henry R. Jackson had remarked that he •would do . 
anything possible to get /the accused7 busted ir he could·', and . 
•that he hated'lthe accused'~ gutsn7 -~ attempt was also.made to 
prove that Privates Jackson., Reid, and Riccardi were lyin; when 
they stated .that they had come out' ·or their tents· and looked into 
the day room after havin.; been awakened on the rlight of 1 February 
1944. Private Joseph J. Duffy, who 'l",as en guard, duty in tower 
number 2, was positive that he had not see~ any prisoners outside 
their tents, and Private Charles Hren, who was in tower nwnber l 
remembered •calling several times_, but Ldid noy-1mow whether 
it was exactly that,night or.whether it was some other night., but 
there wa~'t three,Lprisonery there was. always one or two.• TI?.e 
possibility that pr:lsoners could stand outside their tents without 

:being noticeq. by the guards was conceded by Private Duf'fy. · Hren 
recalled th~t the night had been uJrJ.stya (R. 212-220, 243-246) •._ 

. .. ' , . 

,The accused's preTious excellent record. and character were 
attested to by Colonel Alfred B. Devereaux:, },!ajor William J•. 
McVey, Captain Adrian F.· Sherman, .Captain Darwin o. Fee and 
Captain Robert F. Fairbanks." The Colonel described_him. as •always 
a very cheerful and very loyal·officer who perfofmed his duties · · 
in an intelligent ·fashion._ . He wa:s a very hard workertt. Captain 
Sherman.believed t.~e accused to be •thoroueJ-ily reliable• and'added ·. 

· that •never at arr:;- time when he wa~ given anything to· do 'did. he fail:. 
·to .do:his utmost to accomplish. his duty.· I would welcome the·· _ : · 
opportum.ty to serv~- v1ith /E.i:rff again at arr:r time.• The War De- · · . 
partment .A.GO 'Form 66-1 relatini;. to the accused contains no ratings , 
for. certain periods of his servir,e but the five entries which do " 
appear under the.heading ":!armer of Performance• are all 11E•. 
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5. · The.Specification or Charge I alleges that the accused on. • 
or about 1 February 1944 was •found drunk while on .duty as Of'ticer ·. 

· or the Day ot the Field Artillery Replacement Training Center ; . ~ 
Stockade, Fort' Brag6., North Carolinas. !his offense is laid. , . 
under Article o.r·u.:.r 85. Specliica:t.ion l o.r Charge II allege·s that 

• the accused did •on or about l February 1944., while . on duty as · 
Lsuc!:!7 O:f'ficer of the Day • • • drink intoxicating liquor in the 
presence of guards and· prisoners under his charge, in the day room . 
of the Field Artillery Repla.aement Training Center Stockade.barracks •••. 
Specification 2 of Charge II alleges' that the accused did. •on or ' 
about 1 February 1944 while on ~uty· as ·/sµc"!iJ or.ricer of' the Day•.• •i 
giTe a drink of intoxicating liquor to ~rivate James B. Landers, 
a prisoner under his charge., in. the presence of guards'and pri-
soners., in the day room• mentioned. Specification 3 of' Charge II 
alleges that the accused did'•on or abo~t 1 February- 194'..., while 
on· duty ~s /suchl Officer of the Day •• ·~, gamble 'With. enlisted 
men in the 'aay room• mentioned•. ill three of' these Speci.f':f+ations 

.under Charge II a.re set forth as Tiolations o£ Article ·of.War 95. 
Specification 2 of' (Jla.rge m alleges· that the accused did •on 
or.about l·February 1944, while on duty as.{iuc'{v Officer of the'Day 

.••• , wrongfully pdrmit intoxicating liquor to be introduced into, 
··· the enlisted men's barracks ·of the Field Artillery F..eplacemant · · 

1 Training ·center Stockade, .in tj.olation of' paragraph 5., .Section · 
· XVII of Post Regulations,· Fort Bragg., North Carolina, d&ted' '9 
October l94J. · ~ • • •. ·This act is presented as an ·at.tense under 
Article of War 96. ·. · 

Beyond a reason'able doubt the accu~ed was drunk on dut7. during '. 
the early morning hours o!. 2 February 1944•. Much or the test.im911Y · . 
to the .contrary adduced by the defense was demonstrated upon· 
cross-examination to be unworthy·or belief. In s:n.y- event the 
opinions o.r the numerous 'Witnesses pro .and eon ..ar, no( controlling.,-· 
for it is the conduct of the accused which condell!ns him. ,The 
explanations offered b7 the accused for'his eccentric acts are, 
not convincing. The proffering of' whiskey to prisoners, the. 
tmdignified fraternization with cel:'tain o£ the guards, the sound-. 
1ng of the Il!Orning bell forty~f1ve minutes ahead ot schedule., the 
inabilit7 to read the roll,-call,. tbe deiignation of eighteen new 
Clas~ A prisoners,' the insistence upon drilling the other.pri-
soners outside'of the Stockade despite the absence of an adequate 
guard detail, the bungJ:lng commands of execution, the stumbling, and 
the staggering are all striking details evidencing a condition far 

· removed from sobriety•. ·Singly and apart 11ttle significance need 
have been .;attached to them. Together they spell drJ.nkenness. 

That the accused drank intoxicating liquor in the presence of 
guards and prisoners, that he gave a drink of whiskey to Private 
Landers, and that ha gambled at dice with several enlisted men, all 
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as re:prJsented in .Specification,:; 1, 2 and 3 of C:har;:;e II, is also 
ccnclus5-vely established.. None of thecc offenses, ho·wever, are 
per ~ viclatious of.Article of c,;ar 95. In C!,I: 119492 (1918); 
Dig. Op. JAG, 1912~1940, sec. 453 (9); it was said that: · 

. lf:)riuking in the presence of several enlisted men 
and where other peop'le would have no difficulty in view
in~ the.conduct of the officer constitutes a violation 
of ,\rticle of ;[a.r 95''. 

I:ut a :rr.ore rcc0nt decision of the ~oard of Review in c:.1 234558 
(1943) has been SU!l'llr.arized fa II'Bull, JA'J, Sept. 1943, sec. 45.'.3 
(9) as follo"::'s: 

·, . :'JA~cu::;ed was found guilty or c'xinkin;:; in. a public 
plaoe. ~n violation of Article ~f T;ar 95. The evidence 
shov;ed that..the accused drMk with men ..of' his platoon at 
a elub. Held: :'he record is legc1.lly sufficient tc 
support a findinG of guilty under ~i.rticle of ';far 96; 
drinking with enlisted men is not ner sea violation of 
Article of 1·1ar 95~. - -

This is the better rule, fer Article of :~·ar 95 was net intend.ed to 
cover offanses untainted. by some for;n of :coral,turpitu.:.e.· :)rink
ing with enlisted men js net inherently shockin& to our standarc.s 
of decency. The objection to it is that it is prejudicial to good. 
order and militarJ disci?line. As such it properly falls within 
the ambit of Article of War 96. Only an ai;gravat3::l. case should · 
be cherbed under Article of War 95. 

'.'.'hA.t has been said with respect to an officer's drinking 
vdth enlisted men is e(lually true of his gambling with them. or 
of his giving one of them a drink of intoxi~ating liquor•. The 
fact that the enl;isted man is a1:::o a ::;arr1.son prison3r adds· to the 
Gravity of the offense but not sufficiently, ·in the absenc~ cf 
other aggravating circumstances., to requir~ the invocation of 
Article of ,-;ar 95. The conduct testified t,o in support of Speci
f~cations 1, 2 and 3 of Charbe II·is not ct the particularly 
reprehenEible character required for a conviction under A.tticle 
of War 95. r reveals only violations of Article of ·war 96. -

The fact tha.t the accused and several enlisted :r.ien w~re 
drinkin~ in the day rcom is of itself am..,ole proof of the intro
duct~on of intoxicating liquor ~into the enlist~d men's barracks" 
as chare;ed in Specifice.tion 2 of Charge III. No other evidence 
waa required. ParB.£;raph 5, Section XVII of the Post Regulations 
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expressly and in una.m'!:li;;uous lang~~ prohibited the •intro
duction or into,:icating liquor into, or it; possession in barracks 
or a.rr:r oth8r building ••• in which enlisted men are quartared 
collectively ••••. The'accused•s disregard or this published 
order was an oi'.fense under Article of War 96. 

6. The accused is about 32 years of a;;;e. · The records ·of 
the war .Department -show that after ten years and eight months 
of·enlisted·cervice he was commissioned a second lieutenant 
on 5 January 1941; that he was promoted to first lieutenant and . 

. to captain· on 18 June 1942 a1d on 12 January 1943, respectively; 
· and that 3ince the last date he has been on active duty as an 

officer. 

7. :rhe court was legally constituted. No errors injuriously 
affecting the substantial rights of·the accused Trere committed dur
ing the trial. In the opinion of the Board of Revi~w the record 
o.f trial is legally sufficient to support only so much or the 
findings of guilty of Spocirications 1, 2 and 3 of Charge II as 
involve .findings of guilty in violation of Article of War 96 and 
is lei;ally su.f.ficient to support the other findings and the sen
tence and to warrant confirmation thereof. Dismissal is mandatory 
upon· a conviction of a violation of Article I of 1\'ar 85 in time o.f 
war and is authorized upon a conviction.of a violation of.Article 
oi' War 96. 

fl4&: t.~dge Ad~oca~ 

qJ:_;e,e_;, ett /f. &ens..f-1t o~udge Advocate 

r.i'~~·4:7,,ii{~e Advocate 
. .t <~~ 

... lJ -· 
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SPJGN 
c:.: 252710 

1st Ind. 

l!ar Department, ,J •.A..G.O. S ·MAY \944, - To the Secretary of War. 

. . 
1. Herewith transmitted for the action of the !'resident are 

the record o.f trial and the opinion of the Board of Review in ,the 
pase of Captain Charles R • .3ates (0-.382048), Pi8ld Artillery. 

2. ·. I concur in the opinion of the Board of Reviel't t.'1.at the • 
record of trial is legally sufficient to support only so much of 
·tha findings of guilty of Specificatio::1.s l, 2 and .3, Charce II, as 
involve findings of guilty of those Specifications, in violation of 
Article of War 9q, legally sufficient to support the other findings 
and the sentence and to warrant confirrr.ation thereof. I recor.1men9-
t11at the sentence of dismissal be con.firmecl and ordered executed. 

J. Inclosed ~re a draft of a letter for your signature, tra·ns
mitti.ng the record to the Prss:..6ent for r..~3 action, and a fonn of 
Executive action designed to carry into effect the foreeoing recom
mendation, should such act:Lon r::eet with approval. 

~o,._......,,...__ 

!.~-i·on C. Cramer, 
1:ajor GenA ral, 

The Judea Advocate General. 

3 Incls. 
Incl 1 , Reoord of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of 'Har. 
Incl 3 - Form ot Executive 

action. · 

(Findings disapproved in part 1n'accordance with recanmendation of 
The Judge Advocate General. Sentence confirmed. G.C.M.O. 358:, 
l? Jul 1944) 

- lL, -
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WAR D:El)ARTMENT 
Army Service Forces 

In the Office Qf The Judge Advocate General 
(161)· Washington,, D.c. 

SPJGQ 
CM 252725 •8 APR t944 

UNITED STA.TES ) Pl!RSIAN GULF CO:MMAND 
) 

v. ) Trial by G.C.M.,'convened at 
) Port of Bandar Shahpur, Iran, 

Prj,vate RICH.\.RD R. THm.1PSON ) 19 January 19M..' To be hanged 
(l.4103467), Company A, 482nd ) by the neck until dead. 
Port Battalion, Transpo:rtation) 
Corps. . ) 

OPINION. of the BOA.RD OF REVIEW_ 
ROUNDS, HEPBURN and -FREDERICK, Judge Advocates. 

l. The Board of Review has examined the record of trial in the 
case of the soldier named above-and submits this, its opinic:n, to The 
Judge Advocate 'General. ·· . · 

2. The accused was tried upon the following Charges and Speci
ficatiqns1 

CHARGE I: Violation of the 92nd Article of War. 

Specification: In that Teclmician Fourth Grade Richard R. 
Thompson, Company A., 482nd Port Battalion '.Cransporta
tion Corps, did, at Bandar Shapur, Iran, on or about 
7 December 1943, .with malice aforethought, willfully, 
deliberately, feloniously, unlawfully and with premedi
tation kill one Private First Class_ ';'{alter L. Simmons, 
a human being by stabbing him with a knife. ·. · ·· 

,CHARGE II: Violation of the 93rd Article of V.ar. 

Specification: In ~hat Technician Fourth Grade Richard R. 
· Thompsort, Company A, 482nd Port Battalion Transporta

tion Corps, did, at Bandar Shapur, Iran, on or about 
7 December 1943, with intent to do him bodily harm, 
commit an assault upon Private First Class Romless 
Izy"les, by cutting him on the shoulder and l::ack with a 
.dangerous instrument, to-wit, a lmife. 

The aceused pleaded not guilty to, and m.s found guilty of~ all of 
the Charges and Specifications. 'l'here was no evidence ot any previous . 
convictions offered. He was sentenced to be hanged by the neck. until 
dead. The reviewing authority approved the sentence and forwarded the. 
record of trial for action under Article of War 48. Attached to the 
record is a reconunendation by the reviewing authority to the President 
of the United States for commutation of the sentence imposed upon the 
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accused to dishonorable discharge, total forfeitures and confinement 
at hard labor. for the term of his natural life. 

3. The canpetent and pertinen:t, evidence for .the prosecution may 
be summarized as follows: · 

On the evening of 7 December 1943 the accused, T/4 Richard 
R. Thompson of Company A, 482nd Port Battalion (R. 6), stationed at 
Bandar Shahpur,·Iran (R. 10), was in the line for mess. :in the well
lighted mess hall of his organization. As the front end of the mess 
line was passing :the servers,. accused twice reached around Pfc. Granger 
:Mlssey, 'Who stood in line :in front of him, and stabbed Pvt. Romless 
Lyles, who sto9d in front of ~~ssey, on the back at the r~ght shoulder 
with a knife having_ a blade ~ to 3 ;inches long (R. 7, 12, 14, 19). . 
No argument or words of any kind preceded the blows (R. 16). The chow. 
or mess line cont:inued to move, and, as the accused reached Walter L • . 
Sinmons, 'Who was standing an a ~-foot high platform serving lemonade 
to the men, he stabbed Simmons iri.,.the chest with the same knife just 
as Simnons was leaning over about tci pour lemonade in~o his cup (R. 7, 
12, 14, 16, 17, 19). , . . . 

• ' I 

Sinnnons placed one hand on his chest as the blood ran out 
and pointing at ~he_~ccused said, •that man s~bbed me" (R. 7). 

Simmons and Lyles were taken to the hospital !or treatment•. 
Lyles .f.'ully recovered from hi.a wounds. Simmons died within two hours 
after the sta.bb:ing and as a 'result thereof (R. 21). 

The accused proceeded on through the chow line, procured .his 
food and sat down to eat it.· Sgt. J. W. Bradshaw heard accused drop 
his mess kit, saw him stagger as if he had been drinking, so assisted 
him'.:fran the mess hall to his bUDk where he fell across it (R. 24-25). 
lla:·ald not detect the odor of liquor on aceu,sed' s breath. When appre-

, he!ldt3d shortly thereafter accused was lying on his bunk in a stupor, 
having vanited 911 the fl.oor (R. 14, 15, 16, 23, 24). 

The actual stabbing was testified to by the witnesses Pvt. 
VI. E. Lewis (R. 6), P!c.• Granger Massey (R. 12), and Pvt. H. J. Ledbetter • . 

After accused 'IBS seated at the mess table,. Pvt. H. J. Ledbetter 
asked him ii' he bad c~t Simmons and accused said· "Your re damned right · 
I did bit it's none of your damned business-keep your mouth shu,tn (R. 
17).' Accused looked strange as if 11he was out of his head". He had 
.bad 'no cross "ffOrds but had· always been the best of friends with the 

· •·,two soldiers whom he stabbed (R. 17). · . . ~ . 

~les could give nQ reason far accused stabbing him (R. 20) • 
. ' ,, I ,., 

'\ 
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Captain Ira Teicher, M.C., testified that Sinmons was brought· 
mto the D.ispensary nabout 6125 p.m. on ? December 1943 with a history. 
of havS.ng been stabbed in the chest. The patient -.a.s"'in ·deep shock . 
and presented an incised WO\lnd of the 3rd mtercostal space·o:n the 
left side of the chest .about two inches from the mid line. At tha. t 

· time there was a little oozing of blood from the wound. He was im
mediately given supporting treatment, started plasma injectims and 
his general course seemed sol!lewha.t improved during the next three 
quarters of an hour and then, at about 7s-l5 P.M., he took a sudden 
turn for the worse. His blood pressure, which had been picked up by 
the treatment we gave him, again dropped so as to be. imperceptible 
and., at about 71Z7 P.M• ., there was a sudden gush., a large amount of 
blood through the wound and this was almost iIInnediate]¥ followed by 
death of the patient. n 

The cause 0£ death was the stab wound extending into the heart 
(R. 21). Simmons' body was 'identified by his commanding officer., 
Captain E. S. Dunn (R. 22). · _ . . 

Lyles was aiso admitted to the hospital at the same time as 
Simmons. He had two incised wounds., one on the back .of the right 
shoulder, and the other in the right axillary region (R~ 20). These 
wounds after treatment healed up with no evidence of permanent .injury
(R. 21).. -~ ... 

4. The accused was advised of his rights as a 'Witness and elected 
to testify "under oath. In his testimony., among other things, he stated 
that, ·.:·::: ' 

!'Beginning about 4130 (1630 hours) I sat doilll with James 
Hayes and John Smith and, as we talked about home an~ other 
things, I drank six (6) cans of beer which I had in my bar- . 
racks bag and, at about 1700 ,hours, I went out to the latrine., ~ 
lVhen I returned from the latrine Taylor Anderson, Rufus, Jenkins., 
James Hayes and one or two more men were gathered about Hayes' 
bed and my bed; I •bunk' between Hayes and· John Smith and 
occupy the second cot from the north end of the barragks on 
the west side; I sleep with my head toward the aisle between 
the lines of cots; lVhen I returned from the latrine as I stated 
abov-13., Anderson, Jenkins and Hayes had a bottle of Vodka in a' . 
regular clear Vodka bottle, and as it was :r;assed around among 
us I took two drinks directly from the bottle and the other 
fellows also took drinks; the liquor was bro'Wilish in- color; 
lVhen we finished this bottle we heard a 'Whistle and thinking 

·, -~ it was our 'chow•· whistle we went out to ga.t in the line., but · 
·· found the llhistle was for anot.her company and returned to my 

barracks; I came back to the barracks 'With Bradshaw, put my . 
mess kit dom., and went to the south end of the b¥racks where 
Hayes., Bradshaw and Marcel Trammel., and some other fellows were 
sitting do-wn. As I got there Bradshaw handed-me a bottle of 
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water white liquor and. ask;ed if I wanted a drink and I . 
took two drinks from the bottle. The other men might have 
taken drinks but I cannot say positively one way or the 
other. The next thing I remember W'd.S getting in the mess 
line and en the road next to Thonas Garnett, who worked 
in the same section as I do on the jetty. I remember next 
that I knocked my mess gear and food out on the floor and,· 
Bradshaw was there shaking me; I remember then that Bradshaw 
was there and took me out of the mess hall and over to the 
barracks where I got into my own bunk; I remember nothing 
else until I awoke in the MP Headquarters on the next morn
ins 8 December~ 1943; I'did not immediately know where I 
was, but got up and looked thru the opening in the door and 
.saw an MP and then realized I was. in the Guard House; I 
thought I was there for being drunk. 11 

i"·,. .. 
j, * * * * 

' ' "I saw Simmons in the afternoon of December 7th, 1943, when 
I was i.n my bw.}k reading as he came t"1ru my barracks from 
the rear (or south.end) where a 1crap• game was in progress 
behind the ·barracks; Simmons said I how' s your mommy, boy'? 11 

He went .off and said nothing else and I didn• t answer him; 
besides seeing Simmons in the I chovv-' line I usu.ally saw him 
every day somewhere in the area or en the jetty; he used. t.o 
bring our chow out on the jetty pretty often and I would 'see 
him then too; he -was always trying .to •put me in the dozens' 
by talking nasty a bout everyone in my family, including my 
grandmother, my mother and my sister; 'before Thanksgiving I 
received a letter with pictures of my mother and sister an:i 
showed them to Simmons and some of the other boys; he used to 
play I lll the dozens I talking about my mother and Sister, and . 
~t'he would do to them after seeing these pictures; he told 
me these nasty things just about everytime I saw him; I told 
him I didn't 'play in the dozens, r and he knew I didn•t, and 
I used to get mad about it;.· he kn~w this ma.de me mad and acted.. 
like he got fun out of mak:ing me ma.d and 'playing in the 
dozens•; when Simmons came by on the afternoon of December 
7th, Hayes was not present am Snith was asleep. 

"wles and Granger Massey also used to use nasty language about 
my famizy trying to ma.ke · 'play in the dozens• but Simmons was 
the worst of all; Simmons and these·two men knew I didn't want 
to 'Play in the dozens' and kn.aw I never said anything about 
their families; I have known Simmons and Lyles pretty well 
since·I met,them on the transport coming overseas. 
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a.f'ternoon of December .7, 1943 because I thought r could 
'drown• rrry sorrows and my troubles about my fa.'Ilily and 
forget my worries for the time being; the cnly other drink
ing, other than the beer, I have done while over here, was 
when I drank Cherry Brandy at the rest camp. 

"A.bout a month ago Charlie .Eddings was on the jetty with me. 
and had two knives so. he loaned me the 'Scout• knife found 
on me and shown me here today; the knife was sharpened 
before I got· it and I've not sharpened or done anything· to 
the blade since I•ve had it; I've carried ·this knife ai my 
person since I got it from Bddings; I have no r.ecollection
of having the knife in my hand at any time on December 7th,. 
1943, after about 1730 hours, but do remember opening the 
cans of beer .I drank with it between 1630 and 1700 hours 
that a.f'ternoon; I cannot either admit or deny that I n.s 
carrying it in my hand, with the large blade open, while I 
was in the mess line, or mess hall,' or in rrry barracks a.f'ter 

·Bradshaw brought me from the mess hall. · 

110ne thing .I n·ever did was 'play iI.l the dozens• and if any
body plays in the dozens, I try never to stay arolllld them 
·for the simple reason I couldn't stand for anybody to talk 
about my people in that manner. People who -'play in the 
dozens! talk vulgar language about the women folks in other 
peoples' families." 

Captain Fdward S. Dunn testified that on· the evening of 7 
December 1943 he folllld the accused an his bunk in a stupor. He could 
not state whether he was drunk or had collapsed.· He was certain that 

· there was something wrong with him. He was mumbling to himself arrl 
never seemed to realize what was going on. He ·was carried fran there. 
to .the guardhouse (R. 30). · 

Lieutenant Finley :3. Bender observed three soldiers carry 
the accused into the -stockade about 6145 p.m. on 7 December 1943. 
The. accused was placed in a solitary cell. Ab_out 9130 p.m. he ob
served that ·the accused had vomited ancl tha. t there was a strong odor 
of alcohol. Upon both occasions the accused was unconscious, having 
"passed out". 

Sergeant :&lward Tomkins, Jr. 1'/8.s in the same barracks with 
accused between 5 and 6 o•clock of 7 December 1943, and observed that 
the accused was "pretty high"' and unsteady on his feet. He offel'.ed 
the witness a drink of whiskey: which he refused. The accused talked 
"kiflda scattered" and' had trouble pronouncitng his words. When accused 
got into the mess line he pushed the witness and the witness p~shed 

. him back. As a result accused was ordered to the tail end or the 
line (R. 33) • 
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• 5. In rebuttal the prosecution called as a witness First LiElll
tena.nt Charles G. Brown ,mo testified tha.t shortly after.the stabbings 
in question he observed the accused lying on his bunk· in his barracks 
in a stupefied condition. Accused ha.d vomited and vomited again 'While 

· the witness was present. He could not detect any odor of alcohol. 
'He could not tell whether the accused rad been drinking or ·not. There 

were no :flicilities in the camp available for giving a blood alcohol 
test (R. 35-36). 

Private James Hayes testified.that he saw the accused about 
4 o'clock on the afternoon of 7 December 1943 at which time they ea.ch 
drank a can of beer. Accused only had one can of beer while witness 
)W3.s with him (R. 37). He left accused at 5130. During the time he . 

:·was with accused the accused did not mlk like or act like a drunken 
·man nor did he during tha.t time drink any vodka (R• .38). 

Private first Class John Smith obse:rved the accused at the· 
' head of the chow ·line outside of the barracks while he himself was 
at the tail end. During the afternoon and until chow time he did not 
see accused drink anything but he himself was asleep most of the time. 
The bunk upon which he was asleep was inmediately next to that of · · · 
accused (R. 39-40). 

T/4 James W. Bradshaw testified that he lived in the same 
barracks with accused and saw the accused there on the afternoon of 
7 December 1943 about a half qour before evening chow, sitting on 
his bed which was at one md of the barracks. Witness• bunk was at 

• the other end. The witness had with him a bottle of vodka and Tranmel 
and Hayes joined him at his bunk where they drank beer. He was not 
positive whether any vodka -was given to the accused· 01' not. · So .far 
as he knew his bottle of vodka was the only one in the barracks that 
afternoon. He observed 'l.'h.ompson, the accused, when they went·outside 
to line up £or chow upon hearing the· first whistle. At that time · 
everyone was laughing and talking about different things that rad 
happened during the day and when they found that it was not their 
chow 'Whistle they retunied to the barracks. Short~ thereafter their 

· O"!ffl 'Whistle -was c;iounded and they again went 'outside to .fo:nn a chow 
line. ,·He did not observe anything wrong with the accused-lie was 
laughing and talking. He did not stagger or stumble nor do anything 
that 110uld indicate that he was drunk. (R. 45) 

Private Marcel B. _Tr.mmel testified that he saw the accused 
b~fore evening chow and spoke to him but .did not have anything to 
.ar'ink with him nor did he observe accused drinking. .lt t.he time he 
talked with accused Bradshaw, Hayes and Tomkins were present but he 
did not see a.ny of these men ,ta.king a drink. He could not recall 
exactly what he said to accused nor llhat accused said ·to him-it was 
only two or three words. At the .time accused was on hie bed. He did 
not see any bottle of vodka in the barracks not did he see anyone hand 
anything that might have looked like a bottle to the accused (R. 'iJ;,.47). 
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Private Jlirst Class Thorilas Garnett testified that ·he ob

·served the accused all during the day of 7 December 1943 and did 
not see him drinking anything. He himself' was second man f'rom the 
accused in. the chow line at the evening meal. He did not observe 
the accused strike ·Simmons but he did see the .accused after the · ·, 
alleged blow was struck, go to the third table in the mess hall and 
either drop or knock his imss kit on. the floor. While they were in 
the chow line he did not notice anything unusual about accused. He 
had no conversation with him during that time. There was nothing 
unusual about his manner of walking nor did he smell any liquor on 
accused when he stood next to him in the company formation prior to 
mess (R. 48). · · 

Private H.J. Ledbetter was recalled and testified further 
that.at the time Thompson, the-accused, came over to his table in 
the mess hall, when Ledbetter asked him if he had cut Simmons, he 
did not snell any liquor coming from him. As Thompson approached 
him from a distance of 6 feet he did not walk normally but walked 
11rather shadowy like a ghost or something"•· His speech, however, 
was clear and easily.understood (R. 49-50). . · 

Private First Class Granger M9.ssey was recalled and testi
fied that as accused was moving a.long in the chow line immediately 
behind him, the accused I s manner of v.a.lking was not unusual nor was 
there anything about his conduct during that tiine to indicate that; 
he was drunk. He did not smell any liquor on Thompson (R. 50-51) •. 

Private First Class Isaac Cotledge testified that he knew 
the accused and about 4s.30 p.m. on 7 December 1943 he entered the 
barracks. and saw a group of men near the accused's bunk. Cne had a 
bottle f'rom 'Which the witness took a drink. It contained a brO'wn 
liquid which he described as cognac•. He alse observed Hayes taking· 
a drink f'rom the same bottle. 

Sergearit·Jessie Butler testified that he saw Thompson, the 
accu_sed, in the chov, line on the evening of 7 December 1943 in the . 
second or third i'iie. The witness ordered the first file to move off 
to the mess ha.11, and, as that file sµrted ·moving off, Thompson 
started to move also. The witness called Thompson back to his original 
position. Thompson returned and stood in the file "prancing--just as· 
we usually do sometimes as playing". ·He did not ooserve anything 
unusual .in accused, s manner of speech. He could not give an opinion 
as to Thompson, s sobriety and could_ not say whether he had bean drink- · 
:ing or not. Thompson, however, was not in such a conditim as to 
warrant making a ·report (R. 53-54h · · 

• f It was ais~ stipulated tha.t if .Captain Robert C. Fisher, 
Medical Corps, we-re present in court he would testify tha.t on 7 
December 194.3 about 6145 _p.m.: he examined the. accused in the- presenca 
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of Captain Young and Lieutenant Brollll and others. At that time, 
Thompson had vomited and appeared to be in a daze. His actions 
were not those of a drunken man. The witness could not smell the 
odor of liquor on his breath nor from the vcmitus. He examined 

· accused again at 9:30 p.m. in the stockade. At that time the 
accused did not act like a man under tlle influence of alcohol 
but there was a faint odor of liquor· on his breath (R. 54). 

6. The accused is charged with murdering Private First Class 
Walter L. Sipmons by stabbing hlm with a knife and with assaulting 
Private First Class Romless Lyles with intent to do him bodily harm 

···by cutting him on the shoulder with a dangerous weapon, to wit, a · 
knih. . . 

The evidence clearly established, through the testimony 
of p.umerous eye-witnesses and not denied by the accused, that the 
accused did, at the time and place alleged, cut Private First Class 
Romless Lyles .with a knife, and did kill Private First Class Walter 
L. Simmons by stabbing him in the heart with the same knife. The 
evidence is legally sufficient to support the findings of guilty of 
Charge II and its Specification regarding the assault en Lyles. A 
knife wheri. used to cut a human being is per ~ a dangerous instru- ·. 
ment. To strike a human being with a knife in the manner described 
constitutes an assa.ult. The intent to do bodily harm may properly 
be inferred by the court from such circumstances. No further. dis..; 
cussion of this Charge is deemed necessary. 

With reference, however, to Charge· I and its Specification, 
while it was shown, beyond all doubt, that the accused killed Sinmons 
at the time and place and in the· ma.rmer described in the' Specifica
tion, it was strongly urged by defense counsel that the killing vras 
without malice aforethought and therefore did not coristitute murder. 

Murder is the· unlawful killing of a human being with malice 
aforethought. It was not claimed, nor was there any evidence .adduced 
to show that the· killing of Simmons was in self defense, .or with 
legal exeuse or authority. Therefore the cnly issue ·warranting dis
cussion· is tha. t of the presence or absence of ma.lice aforethought.· 

was there malice aforethought? The term ma.lice is not con
fined ~ its legal meaning to hatred or personal ill will toward the 
-person killed, nor to an acillal intent to take his life•. The term 

'\1.nalicell is a technical one. -Chief Justice Shaw in Com. v. Webster, 
5 Cush 296; 52 Am. Dec. 711,' explains i:t as follows:- ' 

• • J 

. "* * * M9.lice, in this definition,. is used in a tech
nical· sense, including not only ariger, hatred, and revenge, · ' 
but every other unlaw.ful and unjustifiable motive. It is 
not confined ·to ill-will towards one or more individual 

1 persons, but is intended to denote an action flowing from 
any wicked and corrupt motive, a thing done malo animo, 
where the fact has been attended with such circumstances 

' \ 
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as carry in them the plain indications of a heart regard
less of social duty, and fatally bent en mischief. And 
therefore malice is implied from any deliberate or cruel 
act against another, however sudden. 

* * * * * *' * 
"* * * It is not the· less malice aforethought, within 

the meaning of the law, because the act is done suddenly 
after the uitentio.~ to commit the homicide is formed: It 
is sufficient that the malicious intention precedes and 
accomps.nies the act of homicide. It is manifest, therefore, 
that the words •malice aforethought,• in the description of 
murder, do not i:nply deliberation, or the lapse of consider
able time between the malicious intent to take life and the 
actual execution ·of trat intent, but rather denote purpose 
and design in contradistuiction to accident and mischance" 
(Corrmonwealth v. Webster, 5 Cush. 296; 52 A.m. Dec. 711). 

Hhat a person intends is best shown by his acts. When the 
accused deliberately, and without justification or provocation, stabbed 
Simmons lll the chest over the h~art wit.11 a knife, he must have :intmded 
to kill him. Such is a reasonable deduction from the nature of the 
act, the weapon used and the vulnerable spot where the blow was struck. 
iJalice may be implied from this deliberate and cruel act. .A.ssum:ing 
then trat the accused was mentally able at the time to formulate the 
intent to kill the court was justified in fuiding him guilty 0£ com-
mi t ting murder as charged. 

The defense endeavored to show trat the accused was not 
capable mentally of formulating an intent to kill because of his 
drunken condition. The accused, as a witness :in his own behalf, 
admitted drinklllg six cans of beer with James Hayes and· John Smith, 
and drinking from a bottle of Vodka with Hayes, 'Iaylor Anderson and 
Rufus Jenkins. He also admitted drinking from a bottle of white 

· liquor handed to him by James Vf. Bradshaw. A.s a result he claims 
that he lost his memory from the time he got into the mess line until 
the time he dropped his mess kit :in the mess hall and Bradshaw led 
him away to his bunk in the barracks. There he agaui lost all memory 
of events until he regained it again :in the guard house. ·'.· 

It bas been held that one who has imbibed of intoxicating 
liquor to the point that his mind is incapable of formulating an 
intent to kill may not properly be convicted of murder. C.M. 234838 
(1943). Whether the accused's mind was in such a condition was a 
question of fact for the ccurt to determuie. The accused ms not 
corroborated in his testimony as to the quantity and extent of his 
drinking. In order that the court might determine the truth of 
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accused's theory of defense ·the prosecution called as a witness every
one .of the soldiers named by the accused. as present when he was doing 
the. :intensive drinking of beer, vodka and cognac. Hayes related that 
they drank only one can of beer each. Anderson, Smith, Jenkins and 
Bradshaw denied seeing the accused drinking any liquor at any time 
during. the afternoon or early evening on the day of the killing. Il;i 
view of the· over:whelming evidence to the contrary the court properly·· 
disbelieved the accused I s story regarding his drinldng and consequently 
his pretense of loss of memory and the implied inability to fonnula.te · 
the legally required intent. The accused I s physical condition sub- . . 

,sequent to the commission of the homicide is satisfactorily established. 
At that time he was violently ill and for several hours thereafter was 
in a stupor. Just 'What causes brought about this condition unless it 
was the excessive drinking related by the accused does not affirmatively 
appear in the record. His vomiting mliy have been induced by the reali
zation of the seriousness of his act and its ccri.sequences. His stupor 
could have been feigned. J.n any event all of the facts available were 
shown and the Boa.rd of Review ca.n perceive no legal or valid reason 
to disturb the findings of the trial court •. 

As the defense has failed to establish a lack of mental ability 
because of drunkenness to formulate a specific intent on the part of 
the accused, the evidence as a Yihole is deaned legally sufficient to 
support the findings of guilty .of Charge I and its Specification. 

True it is that the accused I s act was abnormal and without 
apparent reason, justification or motive.· In his own testimony he 
admitted ·to a dislike for Simmons for what_ he termed "playing in the 

· dozensll-tha.t is, talkin~ vulgarly about accused• s family. ·rt·may 
have been this dislike that motivated him to kill Simmons. To a normal 
person such a:. mot;ive wruld appear absurd~ but this colored soldier's 
mind may have been brooding an Simmons• actual or fancied conduct and 
led him to the point of wrecking his vengeance upon Simmons in the 
manner that he did without regard to the consequences. Simmons is 
dead. Thompson should suffer the consequences of his own act. 

, 7. Records of the War Depart'lien t disclose that the accused was 
born 4 July 1922 in Lumberton, North Carolina. He completed the 7th 
grade of grammar school arrl ·was employed as a laborer for me year. 
He is single. · ()l. 18 August 1942 he enlisted in the service a.t Fort 
Bragg, North Carolina., for the duration plus six months. 

,. 

8. The court was legally constituted•. No errors iliju'I'iously af
fecting the substantial rights of the accused were .committed during 
the trial •. · In the opinion of the .Board of Review the record of trial 
is legally sufficient to support the findings and the sentenc~. A.-

- 10 ~ Judge 'Advocate. -----~-·=-·-·--•. 

sentence of death by hanging is authorized upon c ct~ of der ' 
1n violation of Artie le of Wa 2. _;) 

e:;:;:::.-~w.~~.t:W:::~'4.,aLJ-a!C~,--,. Judge Advocate. · 
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1st Ind. 

Yfar Department, J.A.G.O., 21 APR 1944 - To .the Secretary of War. 

1. Herewith transmitted for the action· of the President are the 
record of trial ana the opinion of the Boa.rd of Review in the case of 
Private Richard R. Thompson (14103467); Company A, 482nd Port Battalion, 
Transportation Corps. · 

2. I concur :in the opinion of the Board of Review· thal. the· record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confi!'m3.tion thereof. attached to .the record of trial 
is a recommendation by the reviewing authority to the President of the 
United States for commutation of the sentence· imposed upon the accused 
to dishonorable discharge, forfeiture of all pay and allowances due 
or to become due, and confinement at hard labor for the term of his 
natural life. I concur in the recor.nnendation of the reviewing authority 
and recommend that the sentari.ce be con.finned but commuted to dishonor
able discharge, forfeiture of all pay and allONances due or to beco~e 
due, and confinement.at hard labor for the term of the accused's 
natural life, and that as thus commuted the sentence be carried into 
execution. I further recorrunend that the United States Penitentiary, 
Atlanta, Georgia, be desivia,ted as the place of confinement. 

3. Inclosed are a draft of a letter:for your signature, trans
mitting the record to the President for his action and a form of 
Eicecutive action designed to car:c-y into effect the reco,,·unendation 
hereinabove made, should such _action meet with approval. 

~ ... Q.,..._ ..,.... 

r.Iyron c. Cramer, 
· I.~jor General, 

.J Incls. The Judge Advocate,General • 
1 - Recorcl of trial 
2 - Dft. ltr. for sig. S/v{ 
3 - Form of J::xecutive action 

(Sentence confirmed·but commuted to dishonorable discharge, total 
forfeitures and confinement for life~ G.C.M.O. :·432, 8 Aug 1944) 

- 11 -
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WAR DEPARTMENT . 
Army Service Forces 

In the Office or The Judge Advocate General (17.3)
Washington, D. c. 

SPJGV 
CM 252768 

12 MAY 1944 
UNITED STATES CAMP HAAN, CALIFORNIA 

v. Trial b;r G.C.M., convened atl
Private JAMES B. HOLIBAUGH Camp Haan, California, 20 
(.39152274), Unassigned, March 1944. Dishonorable dis
Attached Company E, Service charge and confinement for lire. 
Command Unit 19.30. Penitentiary.l 

REVIEW b;r the BOARD OF REVIEW 
TAPPY, KIDNER and HARWOOD, Judge Advocates 

(
l. The Board of Review has examined the record or trial in the 

case or the soldier named above. · 

2. Accused was tried upon the following Charges and ~pecifications1 

CHARGE I1 Violation or the 92nd Article of War. 

Specifications In that Private James B. Holibaugh, Unassigned, 
attached to Company E, SOU 19.30, Presidio ot Monterey, 
Calii'ornia, did, at or near the vicinity or Tustin, Orange 
County, California, on or about 13 February 1944, forcibly 
and feloniously- against her will have carnal knowledge ot 
Lela Lane, a f'e~e human being. · · 

CHAR.aE II: Violation·of the 61st Article or War. 

Specification 1: In that Private.James B. Holibaugh***, 
did, without proper leave,·absent himself from his organ-
ization at Presidio of Monterey-, California, from about_ 
2.3 November 1943 to about 8 February 1944. 

I • . 

Specification 2: In that Private James B. Holibaugh * * *, 
did, at or near Long Beach, California, while en route 
trom Ninth Service Command Military Police Station, 
Los Angeles, California, to his organization at Presidio 
ot Monterey, California, absent hillself', without proper 
leave, from his station at Presidio or Monterey-, California,· -
from about 12 February 1944 to about 2.3 February 1944. 
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CHARGE III: Violation of the 69th Article or War. 

Specification: In that Private James B. Holibaugh***, 
having been duly placed in confinement at Ninth Service 
Command Military Police Station, Los Angeles, California, 
on or about 8 February 1944, and having been duly placed 
in ·the custody of an armed ·guard on or about 12 February 
1944, to be returned to his organization at Presidio of 
Monterey, California, did, at or near Long Beach, 
California, on or about 12 February 1944, escape trom 
said confinement before he was set at liberty by proper 
authority. · 

CHARGE IV: Violation of the 96th Article or War. 

Specification: In that Private James B. Holibaugh***, 
did, without authority, at or near Long Beach, California, 
on or abou'.t 12 February 1944, wrongfully take and carry 
away one .45 Calibre Smith and Wesson Revolver, Serial 

· No. 98364, and one pair Peerless Handcuffs, Serial No. 
171907, one web belt, one leather holster and five ro~s 
or .45 Calibre Ammunition, or the value or about Twenty
five Dollars {$25.00) property of the United States 
furnished and intended £or the Military Service thereof. 

CHARGE V: Violation or the 84th Article or War. (Finding or 
not guilty). 

Specification: (Finding of not guilty). 

CHARGE VI: Violation or the 96th Article of War. 

Specification l: In that Private James B. Holibaugh * * *, 
did, at or near l4oneta, Los Angeles County, California, 
on or about 21 December 19.43, with intent to defraud, 
wrongfully and unlawf'ul.ly make and utter a·certain check, 
in words and figures as follows, to-wit: · 

90•120 Allen & Colorado St. 90-120 
BANK OF AMERICA 

Trust and 
National Association No. 1283

Savings . 
Pay to th~ Pasadena, Calif. Dec 21, 19.43 
Order of Cash• - - - - - - - - - - • - - - - - - - $10.00 
- - - Ten no/100 - - • - - : - - - -.~ - - - - - - Dollars. 

James B. Holibaugh 
39152274 - A.S.N. 

-2-
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On reverse side of above check: 
88th AB & HQ. Sqdn) 
Lemoore, Calf. ok 

(C.O.by Wm.S.Penrod) Kellll1' 

and by- mea?JS thereof did fraudulently- obtain from . 
Harrison's Complete Food.Market the SWI of Ten Dollars. 
($10.00), lawful money- ot the United States, the said 
Private James B. Holibaugh then well knowing that he 
did not have and not _intending that he should have any 
account at the Bank of America National Trust and 
Savings Association at Pasadena, California, for payment 
or said check. 

Specification 2: Same form as Specification l, but alleging 
check 17 January 1944, payable to the order of cash, 
made and uttered to Nelson's Drug Store, Gardena, 
California, and fraudulently obtaining there~,- $10. 

He pleaded not guilty to and was found guilty of all the Charges and 
Specifications· except Charge V and its Specification upon which a find
ing of not guilty was made by the court on motion of the defense. He 
had one previous conviction by general court-martial for absence wi~
out leave, ·in violation of Article of War 61 and uttering worthless 
checks, in violation of Article of War 96. He was sentenced to be 
dishonorably discharged the service, to forfeit all ps:y and allowances 
due or to become due and to be confined at hard labor for the term of 
his natural lite. The reviewing authority approved the findings except 
the words "one leather holster" in the Specification of Charge r.v, ap
proved the sentence, designated the United States Penitentiary, McNeil 

,Island, Washington, as the place of confinement and forwarded the record 
of trial for action under Article of War 50t. 

' 3. The evidence· for the prosecution is substantially as follows: 
' . . ·. 

On 23 November 1943 the accused was a member of Compe.ey E, 
Service Command Unit 1930, Presidio ot Monterey, California. On this 
date he absented himself without leave from his station and remained 
absent until 8 February 1944 when he was apprehended at the Deluxe Hotel, 
Long Beach, California (R. 22; Pros. Ex. 5). On 12 February 1944 accused 
was placed in.the custody of Private First Class James P. Lavin, M.P., 
who was to take him under guard to the Presidio of Monterey (R. 15, 16). 
Accused persuaded Lavin to accompany him on a visit to a gil1 ft-iend and 
during this visit escaped, taking with him the military policeman's 

. small bag containing a .45 caliber Smith and Wesson revolver, serial 
nUI11.ber 98364, one pair ot Peerless handcuffs, serial number 171907, one 
web belt, and five rounds of .45 caliber ammunition, shown to have a 
total value of more than $25, and all property or the United States 
(R. 16, 'Z7). 

. -3-' 

http:Compe.ey


(176) 

During accused's absence without leave he made and uttered 
at Monet.a, California, and Gardena,.California respectively, two 
worthless checks for $10 each dated 21 December 1943 and 17 January 
1944, drawn on the Bank of America National Trust and Savings · 
Association, Pasadena, California~ Two civilian witnesses identified 
the accused as the person who made and cashed the above two checks and 
received the money therefor. The chief clerk of the Bank of America 
National Trust and Savings Association, Pasadena, California, identified 
the checks and stated that payment was refused thereon because the ac-

. cused had no account with the bank (R. 8-15; Pros. Exs. 1, 2). 

On 13 February 1944 accused was at ·Newport Beach, California, 
where he met Mrs. Lela Lane who offered to drive him and two other 
soldiers back to Santa Ana Air Base on her way to Tustin, California 
(R. 29). On the way to camp the party stopped at Barbara's Tavern 
between Newport, California, and Costa Mesa, California, where they 
had a few drinks. After' this stop the accused, a Sergeant Sumpter, 
and Mrs. Lane continued on their way to camp. Sergeant Sumpter le~ 
the car at the camp about 2100 hours. Mrs. Lane and·the accused con
tinued on. After Mrs. Lane had driven the car a short distance from· 
camp accused slipped a handcuff over her left wrist and then forced 
her to stop tbe ear (R. 31, 32, 39}. Accused forced Mrs. Lane from 
the car by pulling her by the handcuff attached to her wrist, proceeded 
with her some distance into an orange grove "about 8 tree rows in from 
the road", and disrobed her. He then overpowered her, attacked her and 
had sexual intercourse with her. Mrs. Lane testified that she resisted 
to the best of her ability and that accused "forcibly" attacked her, hit 
her several times and knocked her down (R. 33-37). Following this act 
accused permitted Mrs. Lane to dress herself, handcuffed her hands to
gether and both of them entered Mrs. Lane I s car. Accused drove her 
back to the air base, alighted trom the car and said that he would 
come back the next day. Mrs. Lane, handcuffed, wen1.·to the number 3 
gate at the Army Air Base and reported to the guard at the gate. The 
handcuffs were removed and she was taken to the dispensary where the 
doctor took two stitches in her face, treated her wrists which the 
handcuffs had scraped, and made a medical examination (R. 29, 30, 45). 

· · On cross-examination Mrs. Lane was asked whether she had, not 
made a statement that "be £ accusei/ might have had it anyway, without 
so much force• (R. 35). The witness replied that she might have said 
something that sounded like that but had never consented to sexual inter
course with the aeeused or cooperated in any way with him (R. 36}. Mrs. 
Lane testified· that her age was 44 years; she was employed as· an orange 
packer; that at the time ot the attack she was recovering from·a major 
operation, had a cold and was in a bad way physically; that she doesn't 
~emember whether sbe screamed or cried out but that she was in a fainting 
condition trom the pain caused by the twisting ot .the handcuff; and that 
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accused acted like an insane peraon '(R. 28, 36-38). On 23 February 
1944 accused was returned to military control and confined at the 
Santa Ana Air Base, Santa Ana, California (Pros. Ex. 6). 

During an investigation conducted by Major Carl E. Myers, 
Provost Marshal, Santa Ana Air Base on 23 February 1944 or the com
plaint against accused by Mrs. Lane, accused admitted that he had 

· intercourse with Mrs. Lane on the night or 13 February but stated 
that she had consented thereto. He admitted he had one handcuff on 
her at the time he had intercourse with her. Arter the act of inter
cours.e he drove her car to Costa Mesa, California, "turned it around 
for her, and told her he would be back the next day and take the hand-
cuffs orr her11 (R. 23, 25). . · 

4. The defense showe~ by the testimony of George Alexander 
that the orange grove where the alleged rape occurred adjoined 
Alexander's home at the intersection of the Newport Road and the 
Santa Fe Railroad tracks near Tustin, California, that at the time 
of the occurrence there were people in the house, that the lights ' 
were probably on, that the windows were open and that any "unusual 
noise" from the place of the alleged attack could be heard in the 
house but an ordinary conversational tone of voice would probably be 
muffled by the noise of highway traffic (R. 51, 52). . 

Sergeant Frank Boccignone, defense witness, corroborated the 
.testimony of Mr. Alexander relative to the location of the orange grove 
and Mr. Alexander's home. On the day following the alleged attack he 
had accompanied Mrs. Lane to the orange grove and she had shown him the 

.place of said attack (R. 53-57). This witness stated that during this:,· 
trip Mrs. Lane told him that she didn't understand wlzy' accused had treated 
her so roughly, that she "thought the least resistance she offered, the 
least harm would come to her * * * that it she were a y9unger woman, she 
would have had more to lose, but at her age she didn't have much to lose, 
and she thought the best thing to do was to get it over with and get out 
of there with the least harm done to her" (R. 57). .. 

. _ .... ·..:. 

· First Lieutenant E. C. Curtis, M.C., defense ~itness', stated 
that he examined Mrs. Lane at the Santa Ana A.nrv Air Base on 13 February 
1944 at 2245 hours about 35 to 40 minutes after the alleged attack; that 
she had a small.laceration of the upper lip, surface bruises on her fore
head and chin, that her external genitalia showed no evidence of trauma, 
the vulva was not moist and showed no evidence or male ejaculate, that a 
smear ta.'l{en with a cotton swab from the vaginal vault showed many sperma- · 
tozoa, that "there was no evidence that she had been attacked" (R. 60, 62) • 
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On cross-examination the witness stated.Mrs. Lane had engaged in 
"sexual intercourse with some man some time previous to this/:"exami
natioa]11, that the fact that she had given birth to a child ma.de it 
possible that she could have sexual intercourse without outer evidence; 
that medical authorities differ as to the length or life of spermatozoa, 
some saying they live as long as three days outside the male body and 
others that they die within 12 hours (R. 61, 62). · 

Accused, after a tull explanation of his rights, elected to 
remain silent (R. 62, 63). 

5. Accused's absence without leave from 23 November 1943 to 
8 February 1944 was proven by- an extract cow o.f the morning report 
showing his initial absence and by- a witness who apprehended him on 
8 Februaey- at the Deluxe Hotel, Long Beach, California. During this 
unauthorized absence accused made and uttered two worthless checks 
in the sums o.f $10 each on a bank in which he had no account. The 
persons who cashed these checks identified accused as the one who made 
and uttered the checks receiving cash therefor. It was shown by- a 
bank employ-ea that accused had no account in the bank upon which the 
checks were drawn. 'the guard sent to bring him back .from the Ninth 
Service Command Military Police Station to the Presidio of Monterey 
after his unauthorized absence testified that on 12 February accused 
snatched a handbag forcibly- from him and escaped from his custody. 
The bag contained a .45 caliber Smith and Wesson revolver, a pair o.f 
handcuffs, a web belt and ammunition of a proven value exceeding $25. 

Following his escape on l2 February 1944, the record dis
closes that accused remained absent without leave until returned to 
military control on 23 February 1944. It was during this unauthorized 
absence that he raped Mrs. Lela Lane, the act occurring in an orange 
grove near Tustin, California. Accused admitted to the Provost Marshal 
or Santa Ana Air Base that he "bad" Mrs. Lane (R. 25), but denied the 
raping and stated that she was willing to have intercourse. There is 
ample evidence in the record to justify the court's .finding that ac
cused did commit rape. This .finding is fortified by the evidence as 
to Mrs. Lane's condition after the attack and the fact that she was 
'admittedly handcuffed when accused had intercourse with her. The fact 
that the medical orricer stated that his examination o.f Mrs. Lane soon 
after the attack revealed no evidence that she had been attacked is of 

_ little significance since the medical officer also testified that since 
Mrs. Lane had been through childbirth it was possible th.at she could 
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· have had intercourse without outer evidence. Also, this officer's 
testimoey did indicate that Mrs. Lane had intercourse with someone 
preceding his examination. He was unable to f'ix the exact time. 
While there is testimony in the record by one witness to indicate 
Mrs. Lane may not have tried her utmost to prevent the offense of' 
rape, the weight of' the evidence impels the belief' that accused made 
a wanton, vicious attack upon Mrs. Lela Lane while she waa in a 
weakened condition, tearing her clothes from her body, striking 
her and forcing her to his will by twisting her wrist with a steel 
handcuff. Rape is the unlawful carnal knowledge of a woman by force 
and without her consent (I£M, 1928, par. 149]2). The proof' is ample 
that accused had carnal knowledge of Lela Lane and that the act was 
done by force and without her consent. The record contains no 
evidence to indicate that he is now or was at the time of the offense 
mentally·unsound or not in possession of his normal faculties. 

6. The accused is about 2.3 years of' age/ He has served during 
• his current enlistment from 6 May 1941 to the present date. The data 

on the charge sheet indicates he had previous service f'rom 19 February 
1941 to May 1941. · 

7. The court was legally constituted and had jurisdiction of 
the person and the offenses. No errors injuriously af'f~cting the sub
stantial rights of the accused were committed during· the trial. In 
the opinion of the Board of' Review the record oi' trial is legally suf
ficient to support the findings of guilty as approved by the reviewing 
authority and to support the sentence. A sentence of either death or 
imprisonment for life is mandatory upon conviction of rape in violatioa 
of Article of War 92. Confinement in a penitentiary is authorized by 
Article ot War 42 for the offense·ot r~pe, recognized as an offense of , 
a civil nature and so punishable by penitentiary confinement by Section 
2:18, Criminal Code of' the United States (18 u.s.c. 457). 

, Judge Advocate. 





WAR DEPARTMENI' 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. (181) 

20 MAY 1944 

SPJGH 
CM 2$2772 

U N I T E D. S T A T E S ) · ARMY AIR FqRCF..S 
) CENTRAL FLY:rno TRAINING CCIOO.NI) 

v. ) 
) Trial by G.C.M., convened at 

Corporal NEWI'ON GENrRY, JR.· . ) San Antonio Aviation Cadet 
(181$6694), 28th Aviation .) Center, San Antonio, Texas, 
Squadron, San Antonio Aviation) 7 March 1944. Dishonorable 
Cadet Center, San Antonio,· ) di~ charge and confinement 
Texas. ) for life. Penitentiazy. 

REVIEW by the BOARD CF REVIEW 
DRIVER, 0 1CONNOR and LOI'TERHOS, Judge Advocates. 

- - -·- - - - - - --- - -- - - -.-
1. The record of trial in the case of the· soldier named ·above has 

been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Specifi
cations 

CHARGE: Violation of the 92nd Article of War. 

Specification, In that Corporal Newton Gentry, Jr~, 28th Aviation 
Squadron, did, at San Antonio, Texas, on or about 14 February 
1944, with malice aforethought, willfully, deliberately, 
feloniously, unlawfully and with premeditation kill one 
Isabella Ray, a human being by shooting her irith a rifle. 

He pleaded n:,t guilty to and was found guilty of the .Specification and 
Charge. .He was sentenced to dishonorable discharge, total forf'eitures 
and confinement at hard labor for the t~rm of his natural life. The 
reviewing authority approved the sentence and designated the United 
States Penitentiary, Leavenworth, Kansas, as the place of confinement. 
The record of trial was forwarded for action under Article .or War $0,. 

3. The evidence for the prosecution shows that Isabella Jlay resided 
at 629 Kentucky Avenue, San Antonio, Texas, •with her two daughters, Dovie 
Green and GJa dys Curtis, and the husband of the latter, Sam curt.is, in a 
small, one-story frame dwelling, facing south. The house was about 30 
feet in depth from front to back. There were two windows on the west 
side., The one toward the back was in the kitchen, where Isabella Ray 
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slept. There was a thick bush near this window, about three or four feet 
south of it. Photographs (Exs. F arid G) were placed in evidence. Ardelia 
~anders lived in a similar house, 631 Kentucky Avenue, immediately west 
of the Ray- dwelling. The distance between the two houses was 25 or JO · 
feet. Although there was not a regular driveway between the two houses, 
cars could go between them to a garage in the rear. A picture of both 
houses. (E;x. E) was int ~duced in evidence (R. 7, 11, 27, 46, 130-134). · 

On the evening of 13 February 1944 Gladys Curtis, accompanied 
by her cousin, Kail Green, went to "Dee I s Place" and while there met 
JeITy F. Cunningham at a.bout 11:00 p.m. She accused Cunningham of · 
telephoning her scmetime before and "cussing 11 her out, but they- agreed 
to be friends. Cunningham testified that she had been accusing him of 
telling "some things" to her about her husband and Ardelia Sanders, and 
he had previously talked to her husband, Sam Curtis, about the report. 
She brought the subject up at Dee•'s Place, but Cunningham did not want 
to discuss it. At about 11:JO p.m. Cunningham left Dee's Place and 
s~ortly a~erward went to Ardelia Sanders' house. At about midnight 
or 1:00 a.m., Kail Green took Gladys Curtis to her home. Isabella 
Ray, Sam Curtis and Dovie Green ware already there •. Gladys Curtis told 
her husband .'lbout her conversation with Cunningham {H. 7-9, 27-28, 46-47, 
55-56, 6J-o5). 

jam Curtis dressed, went next door; knocked, called Cunningham, 
.walked back to the driveway and stood there: Cunningham came to the door 
but would not come 01tside when Curtis wanted to talk to him. Curtis went 
back inside his house. While Curtis was outside, Dovie Green heard a con
versation aver the party-line telephone in which. Ardelia Sanders called ac
cused {a brother of Ardelia) and tc,ld him she was in "some trouble" and to 
come "over here". A few minutes 'later the car of accused was driven between 
the two houses, and stopped about 10 feet from the kitchen window, which was 
nat a tria~le; cater-cornered" fromthe hood of the car. It was light 
enough to see, as there was a street light at the next corner and the lights 
we re on in both. houses. The car headlights were on when it drove in, but 
not afterward. About this time Cunningham, who was on the porch of Ardelia's 
house, called for Curtis, l'lho came out of his house. Cunningham and Curtis 
had ·an argument. 'I'hen a shot was heard, and the bullet struck Isabella 
Ray in the head and killed her. At the time of the shot, Isabella was at 
the kitchen window (R. 8-10, 14, 28-33, 41-42, 44, 47-50, 56-57, 65-67, 
97-98). 

Gladys Curtis testified that she was inside the house at the 
telephone when the shot was fired. Just before the shot,. she heard her 
mother raise the window and shade and say: "Cunningham, you called Sam. 
T/lhatever you do, you don't hurt riv baby". ::ihe did not see accused, and 
did not hear him srq anything. Sam Curtis testified that after the car 
drove up, and while he was arguing with Cunningham, he heard a shot. 
Up to that time he had not seen accused. He looked in the direction .11where. 
the· gun fired" and saw accused on the right running board of his car 

~ aiming a gun over the car door, which was open, toward the kitchen window. 
Curtis was standing 11 right off from11 the car and Cunningham was at the 
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rear of the car with his foot on the bumper. Curtis did not se.e the 
rifle until the shot was fired; After the shot he heard accused say 
something to the effect that "Is anybody else looking for trouble~ 
I will shoot them, too". Dovie Green testified that she was inside the 
house when the shot was £ired. She did not see accused, but saw his 
car.· Kail Green testified that he was inside nearly to the door when 
he heard the shot. When he looked out he saw accused. Shortly afterward 
the car of accused was backed out of the driveway. Green did not see 
a rifle. Cunningham testified that he saw the car of accused there, 
but 11 cou1dn1t swear" that it was accused in the car because he "never 
even talked to him11 and "never got up close enough to see that it was 
him". He did rot see the rifle "at all"· Cunningham heard a .voice at 
the window, which he could not recognize, say "Whoever says that you 
didn't call my daughter up over the telephone and cuss her out is a damn 
liar,•. After the shot he heard someone say 11Cunningham, let I s get away 
from here". He "couldn't swear" it was accused {R. 9-11, 30-33, 43, 49-
53, 57-58, 66-68). 

.,· Gladys Curtis had never heard of any arguments between accused 
and her mother or other members of her family. They were friencily with 
Ardelia Sanders, and her husband was friendly ~ith Cunningham. Sam 
Curtis had never had an argument with accused and they were "pretty 
good friends". No member of his family had ev~r had any difficulty 
with accused, He knew of no reason why accused would want to moot 
Isabella Ray. Cunningham testified that he was with accused about 12:JO 
p.m. until about 5:JO p.m. on 13 February, and each had two or three 
bottles of beer. When Cunningham returned to town from his home at 
about 8:00 p.m. he joined accused agai:c. Each had a bottle or two of 
beer and they went to the home of accused. "About 9:oo p.l'l. Cunningham 
brought accused, the wife of accused and h~r friend, Dorothy Hill, to. 
town, and left them. Accused .was not drunk, but was feeling "pretty 
good11 (R. 19-21, 41, 43, 71-76). 

At about 1,37 a.m.' on 14 February, Bruce Weatherby, a city de
tective; San Antonio, Texas,. proceeded to 629 Kentucky Avenue in response 
to a call. After gathering some information he went to the home of ac
cused at 131 Albert Walk, but found neither accused nor any firearms 
there. He then went to the home of a sister of accused at ·123 Cometa 
Street with another policeman, and there arrested accused as he came down 
the back steps. Weatherby·a~ked accused where the gun was and accused 
stated it was at his house. They returned to the home of accused and 
found the gun, a Stevens .22 calibre rifle (Ex. A), behind a radio. 
Accused admitted it was the gun that he fired. They did not find the 
magazine of the gun {R. 91-94, 99). ' 

At about J:JO a.m. on 14 February, W. R. Lambkin, San Antonio 
police department, advised accused that he need not make a statement, 
arxi that i£ he did it would be used against him. Accused made and signed 
a statement (Ex. B) substantially as followss At about lOsJO a.m. on 
13 February he placed his .22 rifle in his car and went rabbit hunting. • 
He returned home about lsJO p.m. and went to the "Squeeze Irm", where 
he joined soite frierrls and drank beer. He returned home at about 8:00 
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p.m. and went to bed about 10:00 p.m. When his· sister called him at 
about 2:.00 a.m. she stated that Curtis and Cunningham were having an 
argument. As they were both good friends of accused, he went to his 
sister's house in his car to see if he could stop the argument. His 
rifle was still behind the seat of his car ( a coupe). There were 
several cartridges in the magazine but none in the barrel. When he 
arrived, he drove into the driveway and told them to "cut out that non
sense". Cunningham came to the car, saw the gun and grabbed it. Ac-

' cused took it away from him, arid the bolt must have been pulled back 
Vlhen they were II scuffling" over it. Accused tried to .unload the gun 
as it was resting on the door of the car, and it went off accidentally. 
Accused heard some woman say she was shot, Curtis ran in the house and 
got a rif1e, and as· accused l:>acked out of the driveway he saw Curtis 
shoot in the direction of Cunningham's car. Accused returned home, 
placed the gun behind the radio in its usual place, and started back 
to see what had happened. He stopped at 123 Gometa Street where a sister 
lived. She asked him to go out and latch the chicken coop, and as he 
started out for.that purpose a policeman arrested him (R. 101-104). 

Second Lieutenant Frode Anderson received accused from the city 
police· at about noon or 1:30 p.m. on 14 February and delivered him to the 
provost marshal. He "spoke with" accused twice that day. Accused did not 
sleep any that day until he went to bed that night at the guardhouse. ' 
Lieutenant Anderson had him waked up at about 11:00 p.m., and ncross ex
amined11 him from "a little before11 midnight until about 2:00 a.m. on 15 
February. Lieutenant Anderson did not use any fo~ce nor make any threats 

,or promises, but did ask accused whether he had ~lept any and say 111 am 
not going to go to bed before I know the truth". At a little before 3100 
a.m. accused signed a·statement (Ex. C) in substance as follows: At 
about 1:30 a.m. on 14 February he .shot and killed Isabella Ray. '.lhe cir
cumstances were as related in his statement to Lambkin except that "l at 
that tine did n.ot admit that I actually aimed and fired the gun at the 
woman, Isabella Ray, when she '.' pened the window, but I did, and I am full 
aware of having done so" (R. 105-109)•. 

Major Charles S. Gilbert, the trial judge advocate, who was also 
the investigating officer, testified that on 19 February he stated to ac
cused that he need not make a statement and that if.he did it could be 
used at his trial. Accused made a voluntary statement (Ex. D) and after 
it 'was typed he signed it. According to this statement, accused parked 
his car between 629 and 631 Kentucky Avenue after his sister called him 
and asked him to come over. Curmingham was oo the porch of one house 
and Curtis on the porch of the other." They were arguing. Cunningham came 
to the car and tried to "grab" the rifle which was back of' the seat. Ac":" 
cused took it away from him. About that time lsabella Ray opened the 
window and said something which accused ''cou:I:d not distinguish". Accused 
aimed the rifle at her and. shot her in the head. He did not know how 
the rifle became loaded, unless in the struggle with Cunningham (R. ll0-
111). 
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4. Lucille Gentry, wife of accused, testified for the defense that at 
· about 6100 a.m. on Sunday, 13 February, accused le.rt their house with his 

gun to go hunting. She was not at home all day, and next saw him at about 
6:00 p.m. when he returned home in Cunningham's car with Cunningham and a 
man whose !irst name was Albert. At the time, Dorothy Hill was with 
Lucille Gentry. The men had been drinking. Lucille gave accused some 
fi~h to eat. Cunningham was "lit up• when all of them returned to town 
in his car. Accused and Cunningham drank something from a quart bottle. 
They went to the Squeeze Inn and then accused and his wife returned home 
in the car of accused. She drove because accused was "too .full• to drive. 
They first took Dorothy to her home. When they returned home, accused 
ate some more fish, and then went to bed about 9:45 p.m. His sister 
called accused about lHXJ a.m. and he dressed and left. The rifle was 
still. in the car, and had been there when they drove home. Accused 
was •still lit up". He returned home about la20 p.m., said "The gun went 
off, and I am going back to see what happened", and walked out. His wife 
did not see the rifle when he returned from his sieter 1s house at about 
1'20 a.m. Dorothy Hill testified that accused.was "pretty tight" when 
she saw him arid that the quart bottle from which they drank contained a 
sweet, strong substance like orange gin (R. 135-146). 

Aredlia Sanders testified that when Curtis called Cunningham to 
the door and they 11 had some words", she telephoned accused, her brother, 
and asked him to "come down" as they were "fixing to start something". 
When the car came, she heard the horn blow, and Cunningham went outside. 
When she got to the door, she saw Cunningham "coming back away from" the 
car, and he stood with his foot on the car bl,llllper. Curtis came out and 
stood in his yard opposite the driveway. She could not see accused but 
saw three persons en the Curtis porch during the entire argument, which, 
according to her •guess•, lasted 15 or 20 minutes. She heard a shot 
fired, and "practically" everybody raii. She heard accused tell her to 
get in the house •. After the shot was fired., accused got out of the 1 car 
but she did not see a ·r1ne (R. UB"."128). . . · · . 

Accused testified that he had gone through the eighth grade, 
am had never had any- dift'iculty with the police bef'ore (R. 147)'. 

On the moming of 13 Februaey he lef't. home early to go hunting, 
but as it was a "little too cool" he :returned home and slept until about 
11100 a.m •. He then went hunting and came back to the Squeeze Inn about 
1:00 or 1115 p.m. He drank beer and whiskey until 2:30 or 3100 p.m • ., and 
estimated that he had 10 or 12 beers am about three-fourths of a pint 
of whiskey. He then went to Garcia's Cafe with Cunningham and had more 
beer, he thought about six or eight beers. Later he returned. to the · 
Squeeze Inn and had more beer: Ciunningham went home about 5130 p.m., 
an:i accused next saw him at 7130 or 8100 p.m. They went to the hom!: of'. 
accused, 1'here he was told he. ate fish, but he did not remember doing so. 
They- were in Cunningham's car, as the car of accused had remained parked 
at the Squeeze Inn since 1100 p.m. When the party returned to town later., 
accused had a drink of some "strong" liquor from Cunningham's bottle. 
After drinking some more at the Squeeze Inn, he returned home with his 
wife, ate some more fish, listened to a radio program about 10100 or , 
10115 p.m., and went to sleep (R. 147-lSl). 
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When his sister called a little after 1:00 a.m., he went to her 
house in his 1938 Chevrolet coupe. His gun was still back of the seat, 
right behind his head. Vlhen he drove into the driveway he asked CUnning
ham what was the matter. Cunningham was on the porch of Ardelia •s house. 
Cunningham. came up to the left side of the car, saw the rifle and "grabs, 
at• it •. Accused "snatched" the rifle and moved to the right side of the 
car. Gunningham had called Curtis,. who, came out of the house, and Cu~ing
llam went behind the car and stood with his foot on the bumper. Curtis 
stood in his yard. After taking the rifle, accused removed the magazine, 
and rested the rifle on the edge of the window, to "make it lighter•. He 
removed the magazine so there would be no danger from the gun. Curtis 
and Cunningham were arguing. Accused did ~ot hear Isabella say anything. 
There was a bush between him and "that window" and he could see something 

'moving "back there", but who it was he could not say. While the gun was 
11lay-ing in the window11 Curtis and Cunnin§ham were getting louder and louder, 
and beginning to "cuss" each other. "So' acmsed "leaned out". with the gun, 
which he 11as sure was not loaded. The gun was pointed thrc:ugh the "end 
of this bush". He heard a "big oommotion", thought he was going to break 
up their arguing and was going to "bring the gun around that way" so . 
Curtis and Cunningham could see it, to scare them into breaking up the 
argument. Then the gun ''went off 11 • He had his hand on the trigger when 
the gun was fired, but did not know there was a shell in it, as he had 
removed the magazine. He "wasn't aiming on the lady11 and could not see 
"in that winddw11 

• Accused told his sister to get 1n the house, heard a 
"great conmotion", and left (R. 152-1.$7). 

He retunied home,·put the rifle behind the .radio in its regular 
place, and told his wife he was going back to see whether the bullet hit 

/ anyboey. He started walking back, stopped at his sister's house (123 Cometa 
Street), went outside to fasten the chicken coop, and was arrested. He 
made a statema1t at the jail about a half hour later, but remembered little 
about it, as he was "feeling dI'Olfsy", although he "began to sort of sober 
up a little bit" after the shot, which "scared" him. He was tunied over 
to the militar.r police some time after noon. That night after taking a 
bath he 11fooled around" until about 10130 p.m. "talking to the boys", 
and then went to bed, He was awakened about 1113.5 p.m,, and a little 
later Lieutenant Anderson talked to him. Finally, at about 2100 a,m., 
after Lieutenant Anderson had told him he would not get any sleep unless 
he would "go on" and let him 11make this statement• and that Sam and 
Gladys Curtis bad said accused "up and aimed the gun and fired it",: ac
cused statErl he "would be glad to do it 11

• He signed the statement. As-
to the statement made to Major Gilbert, he testified that Major Gilbert 
said he "had· to have a copy of that other om that Lieutenant Anderson 

· took, he didn•t have 1110 copyof it". Major G:j.lbert "just read from one 
statement off on another" and "let" accused sign it. · Accused testified 
that he had never had any arguments with Sam or Gladys Curtis, D:lvie Green, 
nor Isabella Ray. He had nothing against any of them ( R, 1.57,-161). 

When asked on cross-examination where he thought the gun was 
pointed when it went off, he stated: 11 I wasn't for sure. I just knew I 
aimed the gun back, but I didn't know whether I hit anybody or not". He 
was"turning the gun back and aiming back here toward Cunningham, around· 
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beside the car". He "aimed right through the bush". On examination b7 
the court he stated that he sat with the gun through the window a •couple 
of minutes" before the gun "went off". He was not going to shoot the gun· 
but point it to stop the argument. He had removed the magazine. He did · . 

· not ordinarily keep , cartridge in the barrel. When his sister telephoned · 
him and he started over there, he was •j1,1st i'eeling baC:, still sleew · 
and_ everything" (R. 164-172). · 

S. The ertden.ce shairs that at about 1100 a.m. on 14 Februar,y i944, 
Ardelia Sanders, a sister of accused, telephoned him and asked him to cane 

· to her house as .there was some trouble developing between Sam Curtis and 
Jerry Cunningham, both friends of accused. Accused drove to his sister's -
house and parked in a drivew~ between it and the home of Curtis. 1·ccused 
sat on the right side of his car with a .22 rifle, which he claimed he had' 
used during ·the day in hunting, resting on the car window. Curtis was in 
his ;,yard and Cunningham was behind the car of accused as they engaged in 
an argument. Isabella Ray,· mother-in-law of Curtis, came to the lcitchen 
window of the Curtis house, to the right of the car and slightly in .front 
of it. She raised the window and called to Cunningham not to hurt her "bab7". 
There was a bush between accused and the window. Accused fired the rine 
and the bullet struck and killed Isabella Ray. Immediately after the shot 
accused was seen standing on the running board of the car, aiming his rine 
towar.d the kitchen window•. !<-,·used asked lltl.~ther anyone else was looking 
for trruble and stated he woulJ "shoot thflll, too•. Accused then drove back 
to his home. 

Accused testified that he had ccnsumed a large amount of beer and 
wh.iske.r oo the afternoon and evening before the homicide. However, the evi
denco does not indicate that he was drunk, and about two hours after the 
shooting he made a full and detailed statement (Ex. B) of his activities 
during the d~ and up to the time of the statement. Thie statement was 
clear and logical. The Board of Review is satisfied from the evidence that 
accused was not under the influence of intoxicating liquor to such an extent 
as to negative int mt, and that he was ful31' aware of what he was doi.J:lg. 

It appears that accused had been a friend of Sam Curtis and his 
family and had never had any difficulty with them. He testified that when he 
first arTi.ved at the scene of the argument Cunningham tried to take the ritle 
from behind the seat of the car, but accused kept it away from him, and then 
removed the magazine. He stated that he did not know the rifle was loaded, 
·cid was attempting to point it at Cunningham arxi Curtis to frighten them . 
into stopping the argument 'When it was fired. This contention, that the 
shooting of Isabella Ray- was accidental, is negatived by the evidence. Cun
ningham testified that he did Mt get close to accused and did not see the 
rifle. !ccused admitted that his hand was on the trigger, that he ahed 
"right ·throu~h the bush", and that he saw something moving "back there". In 
a statement (Ex. D) made after proper wal'l'ling, he admitted that he aimed 
the rifle at Isabella Ray and shot her in the head. In his voluntary state
ment (Ex. B) made about two hours after the homicide and in his testimony 
at the trial, he gave two distinctly different versiom of h01r the rine was 
fired, both tending to show that the shot was accidentfy fired. Notwith
standing the apparent lack of motive, the Board of Review is satisfied f'rom 
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the evidence that accused intentionally fired hie rifle 1n the direction 
of the kitchen window, where he knelf some person was standing. 

Murder is the unlawful killing of a human being with malice afore
thought. Unlawful means without legal justification or excuse. llalice does 
not necessarily mean hatred or personal ill-will toward the person killed, 
nor an actual intent to take his life, or even to take anyone's life. The 
use of the word, aforethought, cbes not mean that. the malice ·must exist for 
any particular time before .camdssion of the act, or that the intention to 
kill must have previously existed. It is sufficient that it exist at the 
time the act is conmdtted (Meli, 1928, par. 148a). The Board of Review is of 
thE'! opinion that the record of trial sl+9tains every element of the of.tense 
of murder as alleged. 

6. 'lbere was introduced in evidence a statement (Ex. C) made b7 ac
cused on 1.5 Februaq 19h4 to Second Lieutenant Frode Anderson. In this 
statement accused admitted that he "actuall7 aimed and !ired the gun at the 
woman, Isabella Ray", and 1n effect made a confession of his guilt. The 
record shows that Lieutea1.nt Anderson •e1·oss-examined• accused for about two 
hours before the confession was made, and does not show that, accused was ad
vised of his right not to incriminate hillself'. The statement was made to a 
military superior, an officer. When accused was advised of his rights the 
night before, shortly after the homicide, he was being inteITogated by 
civilian policemen. In the opinion of the Board this confession was not 
admissible, as it does not sufficientl7 appear that it was voluntarily made. 
However, the other evidence of the guilt of accused is clear and convincing, 
and accused subsequently, on 19 February, made another statement (Ex. D) 
after proper warn~ in which he made substantially the same admissions. 
The Board of Review is of the opinion that the e?Toneous admission of the 
statement (Ex. C)~ d1q: not injuriously affect the substantial rights of 
accused. · ., ·:. .' ' · ' · 

7. The Charge Sheet shows'that accused is 23 years of age, and that 
he enlisted 18 Sept.Ember 1942, .with no prior service. · · 

'/ . 

8. The court. was legally constituted. No e?Tors injuriousl7 affecting 
the substantial rights Cit_ the accused were comitted during the trial. In 
the opinion of. the Board of· Review the record o~ trial is legal~ sufficient 
to support the findings of guilty and the sentence. Confinement in a peni
tentiary- is auth.qriz~ under the 42nd Article or War for the offense of murder, 
ey section 22-"'2.4Cii~1'1'1strict of Columbia Code. 

' '\ ... . ,, 

_;s_g_d_/_·_s_AMUEL ______., Judge .AdTocate. __M_._D_R_IV_ER 

/,_Sgll&.d.,/_\__ ........co_NN.;.;;..;.CR;.....___., Judge Advocate•R_CB_E_RT;.;.;;....,J.., o• .. 

A_,sgil.d.._/__F_._~J_._L_ar_TERHos_______.,Judge AdTocate. 
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WAR DEPARTMENT 
A:rrrr:r Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. (189) . 

SPJGQ 
C;J 25'2:773 .12 APR 1944 

UNITED ST.A.TES ) • ARMY AIR FORCES 
) EASTERN FLYrnG TRAINING .COr.!MAND 

v. ) 
) Trial by G.C.M. 1 convened 

Second Lieutenant JAMES ) at Tuskegee urq Air Fiald1
P. JONAS (0-16406o2) 1 ) 10 March 1944. Dismissal. 
Air Corps. ) 

OPINION of th• BOARD OF REVIEW 
ROUNOO I HEPBURN and Ffil."'I)ERICK1 Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above.and submits thiil1 its opinion1 to 
The Judge Advocate General. ' 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation or the 96th Articla or war. 
·': .,, 

Specification: . In that. S~~ond Lieutenant James Phillip 
Jonas1 Air Corps1 318th Base Headquarters and Air 
Base Squadron, Tuskegee~ Air Field1 Tuskegee,
Alabama1 did1 at Tuskegee'1 Arm;y Air"Field1 Tuskegee, 
Alabama, on or about 16; February 19441 11rong:t'ull7 
strike Private ijozzia,Howard about the head1 face 
and body" with his hands. 

CHARGE II: Violation of the 95th .Article of war.· 

Specification: In that Second Lieutenant James Phillip Jona.s1
Air Corps, 318th Basa Headquarters and Air Base Squad
ron, Tusk&gee J.:nrrr Air Field1 Tuskegee, Alabama, was1 
at Tuskegee J..rmy Air Field1 Tuskegee, Alabama, on or 
about 16 February 19441 in a public place1 to wit: 
Civilian war. Housing .Area1 Tuskegee .ArrrfJ' Air Field1 

· Tuskegee, Alaba.-na1 disorderl7 while in tmiform. 

He pleaded guilt7 to Charge I and its Specification, •not guilt;r' te 
Charge II and its Specification, and was i'ound guilt7 ot all Charges 
and Specifications. No evidence of previous convictions was intro
duced. ·He was sentenced to be dismissed the service. The reviewing 
authorit7 approved the sentence and .f'o:nvarded:the record o.f' trial 
!or action under A.rtiole ot War 48. 
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3. The competant evidence for the prosecution may be sumria.rized 
as follows: 

At all times pertinent to the issues involved, accused was a 
second lieutenant, A:rmy of the United States, stationed at the Tuskegee 
A:rnJT Air Field. He was assistant Post Exchange Officer, in charge or 
the post restaurant· (R. 7, 15). On or about 10 July 1943 Mattie Reed 
was employed as cas~er at the restaurant. She and accused met at 
that time. During the latter part of July or the first pa.rt of August 
1943, she and accused began going together, and continued their social 
relationship until some time in January 1944 (R. 8). After accused 
and Mattie Reed ceased going togethar in January, the latter began going 
with Privat.e Hozzie Howard (R. 8). On 16 February 1944 she and Prbate 
Howard had a date and, because of inclement weather, decided to spend 
the evening in her apartment, which was -located in the CiTilian War 
Housing area, Tuskegee A.rrq Air Field. (R~ 8, 16). Miss Pauline Thompson, 
one of Mattie Reed's two roommates, and PriTate Percy Rhodes were 
there present, and they were later joined by her other roommate, 
Elizabeth Taylor (R. 16). · At approximately- 11:00 o'clock p.m. accused 
knocked at the door of Mattie Reed's apartment. Private Rhodes answered 
his knock, and informed :Aiss Reed that accused.desired to see her, accused, 
mean while, waiting outside (R. 21). She went to the door and talked 
to accused, and he asked her to come and go with him. (R. 9). After 
talking with Private Howard, Mattie Reed returned to the door and told 
accused she could not go with him (R. 9). Within a faw minutes 
accused knocked again, and Private Howard went to the door and said 
to him, •Lieutenant, the girl said she is not going any place. Y,'hy 
don•t you go and sea her tomorrow'?" Thereupon accused pushed past 
Private Hovrard, went to where :;aa.ttie Reed was, and said to her in a 
loud voi:::e, "G~t Y'?ur coat and hat and come with me!I (R. 17, 21). 
Private Howard then stepped up and said, "Lieutenant, there is no use 
raising a lot of disturbance. You work with the girl every day.· You 
can see her tomorrovr1'. (R. 31, 36) Immediately afterwards accused . 
struck Private Howard about the head ydth his fist twice (R. 17, 21). 
A fight ensued between tne two in ~attie Reed's room. They were · 
separated by Private Rhodes, but went outside and•resurned the fight. 
Private Howard tumbled down the steps and landed outside the builcl.ine 
(R. 17, 18, 22). During part of the fight on the. outside, accused was 
on top of Private Howard, strild.ng him (R. 18, 23). Private Rhodes · 
twice separated the two, on the outside, before the fight was finally 
terminateq (R. 23, 26, 2?). During the progress of the fight outside 
a considerabl8 crowd ot civilians and soldiers congregated near the spot, 
or caoe,out on nearby Porches, where the;r could see it (R. 22, 25). 
Just after accused and Private Howard had been finally separated, the 
latter stepped up on the porch, whereupon accused, in a loud voice and 
in the presence of those assembled, said to him, •Bring your God damn 
black ass on over in the field and let 1 s fight it out:r (R~ 18, 22, 32). 
Accw..ed had a coca cola bottle in his hand at the time he made this 
remark (R. 25). Private Howard did.not answer him, and accused left 
(R. 18). 
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Someone., whom Mattie Reed testified she recognized as a soldier 
(R. 10) and whom. Elizabeth Taylor (R. 30, 32., 34) and Pauline Thomp
son (R. 35, 38). each testified positively- sue saw and recognized as 
accused, commenced knocking on the front window or the apartment 
occupied by these three women at approximately two o'clock the follow
ing morning (February 17, 1944) (R. J2). '£his window knocking was 
then alternated between windows at the front and rear or the apartment., 
and was kept up, more or less continuously., from about two until four 
or fiTe o'clock on tne morning or 17 February 1944 (R. 32., 41). It 
was loud enough to disturb not only- the occupants of the particular · 
apartment but also to annoy some or the occupants in nearby apart.'llents 
in t: ) same building (R. 29, 40). There v;as no specific testimony as 
to the kind or uniform, the person doing, the knocking was wearing, 
except that or Elizabeth Taylor. She testified that she did not know 
what kind of uniform he had on but th-the had on a dark coat (R. 35). 
Accused visited Mattie Reed that saw.a morning (February- 17th) at approxi
mately 8:00 o'clock. He apologized for what had happened the prerious 
night, and told her he was "liable to blow his brain~ out• (R. 12-13). 
If Mattie Reed mentioned the knocking to accused at that time., s11~ was 
unable to recall it or any conversation pertaining to it (R. 13). 

4. EYidence for the defense: 

Having been first advised of his rights, accused elected to be 
sworn as a witness, and testified substa.utially as follows: 

On 15 February 1944 accused received a letter in his basket at 
the Post Exchange from Mattie Reed, stating that she desired to see 
him (R. 56). A Private Ruffin also brought hiI1l word about the sa:ne 
time that 1,~attie wanted to see him (R~ 56, 67). Accused left the 
Officers• Club at approximately 10:45 on the night of 16.February 
1944, after having drunk three or four beers, which did not ar;ect 
him (R. 55, 73), and ciecided to go to Mattie Reed's apartment and find 
out what she wanted. Upon .arr.iving there he knoc;..ed, and was answered 
by Private Rhodes. Accused asked to speak to Miss Reed, and when she · 
came to u1e door he remarked that he had received her messages, and 
suggested that they go to the club and talk (R. 56). He returned to the 
street to a~a.it her, but she returned to the door and asked if it was 
important that he see her. -He replied that it was up to her as she had 
sent the messages. At this point Private Howard ca~e out on the porch 
and said, nLieutenant., she can I t go11 , caught ~.tiss Reed by the arm and 
drew her back inside the house, and sla.i'"lilled the door (R. 56). Accused 
testified that this ul<:ind of burned me up". Accused knocked a.e;ain., and 
Private Howard ca.ue to the door and said HG-d d-n it, Lieutenant, I 
said she can't go~. 1he previous door slamming. by Howard plus this 
remark offended accused and made him angry, partly, he said, for the 
reason that Howard v.·as a private., but it did not make him angry enough 
to fight (F~ 57). Accus3d then walked into the hou.se where Mattie 
Reed was and said to her, ";iOU make up your mind. If you want to go,
o.K., and i1 not,. say so:1. Private Howard then remarked, •Lieutenant 
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that threatening talk you make. does not frighten me•. Accused •saw 
red that ,time• and hit Private Howard (R. SJ). The tight ensued and 
progressed substantially as detailed by the witnesses for the prosecu
tion, except that accused did not at ~ time say- to Private Howard, 
•Bring y-our G-d d-n black ass over in the field and let•s fight it,. 
out• (R. 70). 

Immediately attar the fight accused went to his barracks and 
took a shower. This was around mid-night (R. 58). He then went to 
Lieutenant Allen's room, ~-here some other of.ricers were gathered. 
Lieutenant Freeman remarked that he was expecting his wife to give 
birth to a baby that morning. The baby was born at 3:05 o•clock a.m~ 
and the eroup was more or less joining Lieutenant Freeman in celebrat
ing the event. Accused remained, in Lieutenant Allen's room until 
approximately four o'clock and then went to his own room and went 

· to bed (R. 59). Be did not return to Mattie Reed's apartment and 
knock on the windows (R. 72). He -did go there at approximately 8:00 
o•clock in the morning and did apologize to her. (R. 60). 

It was stipulated that 1£ Second Lieutebant Richard c. Allen 
were present in court he would testify that accused came to his room 
.at or about 0015 on 17 February 1944, and that to the best of his 
(Allen's) knowledge, belier.,· and recollection did not leave there 

• until approximately 0350 (Ex. 1., R. 50). Second Lieutenant Jones 
testified that he saw accused in.Lieutenant Allen's room from 
approximately ):30 until about 4:00 o'clock, and that accused then 
went to his (accused's) room (R. 52, 53) •. This witness admittad on 
cross examination that it could have been as late as 5:00 o'clock 
before he was awakened by Lieutenant Freeman and went to Lieutenant 
Allen's room (R. 55). Lieutenant Freeman testified that he was in 
Lieutenant Allen's room around mid-night of 16 February and that 
accused came in about 12:15 o'clock and told them •of an incident 
·that happened on the hill• (R. 45). Accused was still in the room when. 
witness left at approximately 1:45 o'clock arid was there when he 
returned at approximately 3: 50 o I clock.· 

It v.as developed during cross-examination of accused that he was 
a married ~, a fact of whxh he had apprised Mattie Reed (R. 65). 

Accused also testifi.ed at length as to the various capacities 
in which he h~s served since coming into the army on 2 June 1941., 
and to the manner· in which he had discharged his duties as Assistant 
Post Exchange Officer (R. 60-63). 

5. 
~ 

Accused pleaded ~ty to Charge I and its Specification., 
and freely admitted under oath., while testifying as a witness in his 
own behalf, that he struck Private Hozzie Howard,· upon the occasion. 
and in the manner alleged in the Specification., just because he became 
angry at the latter's at~tude., co_~~uct, and statements. An abundance 
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o£ other eTidence was adduced., surticient to conclusively prove all. 
elements of the offense charged. The rule of law that-mere words., eTen 
though provold.ng or even insulting, do not justify or excuse a battery., 
is applicable here. Accused I s conduct was clearl;r a disorder to the 
prejudice of good order and military- discipline., and was of a nature., 
under the circumstances, to bring discredit upon the ·military ser-

- ~~ce.,and therefore a violation of Article o£ War 96. 

The Specification of Charge II merely alleges that accused was 
disorderly in a public place while in uniform., without setting out 
the nature of his disorderly conduct. It is therefore impossible to 
determine from this allegation alone ;whether it has reference to the tight 
and accused's conduct at that time, or to the knocking on Mattie Reed's 
apartment windows between two and four o'clock in the morning, or to 

'··both of these occurrences. The fact that accused pleaded guilty to 
Charge I and its Specification and freely admitted the fight in a 
public place., but pleaded not guilt:r to Charge II and its Specification, 
and that both he and the prosecution introduced considerable evidence. 
in their respective efforts to prOTe or disprove---t_hat accused was 
the person doing the knocking, may well indicate thAt both accused. 
and the prosecution were under the impression that the knocking on the 
windows constituted the gist o! the offense set :torth in Charge II and 
its Specification. Weight is added to this theory by the staff judge 
advocate' s review. However, there does not appear to have been an::, 
action taken at any stage of the trial, from the time charges were 
preferred until its·completion, which restricts the Board of ReTiew 
to a consideration of any less than the whole of the evidence of record 
in passing upon its sufficiency to support the !indings on this chari:e 
and specification. 

The Specification is suf!icient to state an of.tense. Paragraph 
Z7., MCl4: 1928, cites as one of the examples o£ an unreasonable multi
plication of Charges., based upon one transa9tion, that of charging 
disorderl;r conduct together 'Iii.th a separate charge of assaul\1 when 
the disorderl7 conduct consisted in ma.king the assault. Paragraph 151, 
MCM, 19281 p. 1861 wherein Article of War 95 is under discussion, 
prOTides, however., that, •This article includes acts made punishable 
by an::, other Article of war, prOTided such acts amount to conduct 

•· unbecoming an officer and a gentleman; thus., an officer who embezzles· 
military property violates beth this {AW 95) and the preceding article 
(AW 94)•. It has been repeatedly held that it is not legally objection
able to charge the identical acts as both a Tiolation of Article of 
War 95 and of some other applicable Article of )Tar (CM 246125 - Kangiser). 

;·i 

It follows that the Board o£ Review may, with perfect propriety., 
consider the fight- between accused and Private Howard together· with its 
subsequent attendant circumstances in deter'1ining whether accused was 
guilty of disorderly conduct in a public pl~ce on 16 February 1944, 

' 
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of such a nature as to constitute a violation ot Article of War 95. 
This fight·had its origin in the f'a-ct that accused., a.married officer., 

. was wrongfully vieing Ylith Private ~owa.rd f'or the company or Mattie 
Reed. It was immediately precipitated by accused's vaongfully striking 
Private Howard. A·',foodly portion of' the fight took place on the street 
in front of Mattie Reed's apartment., a public place., in the presence of 
a considerable group of' spectators., consisting of' both civilians and 
army personnel. Accused was the aggressor in renewing the fight upon 
the two occasions when Private Rhodes separated him and Private 

. Howard. Furthermore., there was ample evidence· to prove that accused 
used vulgar and obscene language in the presence and hearing of' those 
assembled., Jeveral of whom were women. Unier the circumstances, 
accused• s conduct in these respects was conduct unbecoming an officer 
and a gentleman., sufficient of itself to support the findings on 
Charge II and its Specification. 

In addition to the foregoing., there is to be considered the matter 
of the knocking at Mattie Reed's apartment during the early hours of the 
following morning. The evidence leaves no reasonable doubt' that· accused 
was identified as the person involved. Two occupants of' the apartment· 
Viho knew accused well., testified positively that, at the time and place 
alleged., ther saw his face and definitely recognized him. Accused 
sought to defend against this accusation by establishing an alibi. 
However., two of the three Tlitnesses offered by him for this purpose., 
were not., according to their own testimony., in position to know of 
accused•s whereabouts or his acts and conduct between 1:45 and 
approximately 4:00 o'clock of the morning of 17 February. -Lieutenant 
Freeman was absent from the place accused claimed·to be., from 1:45 
until .'.3:50 o•clock. Lieutenant Jones did not even appear on the 
scene until sometime from .'.3:.'.30 to 5:00 o 1cloc~ which occurred after 
Lieutenant Freeman returned from the hospital and awakened him. · 
The stipulated testimony of Lieutenant Allen· says no more than that to 
the best of his knowledge., belief., and recollection accused did not 
leave his room from a few minutes after twelve midnight until ,approxi
mately four o'clock of the morning in question. When weiched against 

· the positive testimony of prosecution Tlitnesses., to the contrary, it is· 
obvious that this alibi testimony is not convincing. 

Mattie Reed testified that while she was unable to recognize 
the person Viho was doing the knocking., she did recognize him to be 
a soldier. The only thing readily ccnceived that would enable her to 
recognize the man at a distance and at night as a soldier would be 
that he was wearing the uniform of a soldier. Elizabeth Taylor, while 
unable to identify the kind of uniform accused was v;earing., inferred 
by her testimony that he was in uniform. Taken in conjunction with the 
presumption that accused., while in public., was dressed in uniform as 
required by regulations., the evidence is sufficient on this point. He 
was on the outside and in a public place ,;hile knocking on the windows. 
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Accused's conduct in going to the apartment occupied by three 
women., at approximately two o'clock in the morning, and his persistent· 
efforts over a·very protracted period of ti.me to either gain entry· 
thereto or to persuade some one of the ocqupants to join him· on the 
outside., attended, as it was, by sufficient noise a.nd commotion to 
awaken., and prevent sleep on the part of occupants or adjoining and 

· :. n~arby apartments (all of which were apparently situated in an area 
r~stricted to occupancy by female personnel of the post), was, in the 
absence of~ explanation and in the absence or circumstances which 
would justify or excuse his actions, conduct unbecoming an officer 
and a gentleman., and a violation of Article of War 95. 

6. 'Ylar Department records disclose that this officer is Jl years 
of age., is maITied., and has two step-children•. He attended high 
school for only two years., _without graduating. He took a two year 
correspondence course in Radio at National Radio Institute. He 
worked for a produce company as true~ dispatcher before being inducted
into the service., on 2 June 1941. He worked for., and with, Japanese 
and states ·that he can ·speak and translate the lang~e fairly v:ell. 
He T,as commissioned a temporary second lieutenant., Army of the Ullited 
States, on 18 December 1942., after having completed the prescribed course 
at Officers Candidate School, Eastern Signal Corps Schools, Fort 
Monmouth., New Jersey.~ He entered on active duty 18 December 1942. · 

. 7. The court was legally constituted. No errors injui·iously 
affecting the substantial rights of accused were cor.mdtted during 
the trial. The Board of Review is or the opinion that the reccrd of 
trial is legally sufficient to support the findings and sentence., and 
to warrant confirmation of the sentence. Dismissal is mandatory upon 
conviction of Article of War 95 and is authorized upon conviction of 
Article of war 96. · 

I ' 
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1st Ind. 

War De:p3,rtment, J.A.G.O., ,:,- - To the Secretary of War. 

1. Herewith transmitted for the action of the President- are 
the record of trial and the opinion of the Boa.rd of Review in the · ·. 

· case of Second Lieutenant James P. Jonas (0-1640602), Air Corps•. 

2. r concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to ·support the findings and 
the sentence and to -warrant confirmation of the sentence. ·-I-recom
mend that the sentence be confirmed and carried into execution. 

3. Inclosed are a draft of a Jetter- for your signature, trans
mitting. the record to the -President for his action, and a form of 

· Executive action designed to carry into· effect the reccmmendation 
hereinabove nade, should such action meet with approval. · 

~-,~-~-&. .... 
Myron c. Cramer, 

Major General, 
''. 3 Incis The Ju~ge Advocate General. 

l - Record of trial 
2 - Dft. ltr. for sig. s/w 
3 - Fo~ of Executive action 

(Sentence _confirmed. a.c.v.o. :309, 17 Jun 1944) 
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' WAR DEPA..."qTMENT 
Army Service Forces 

In the Office of The Judge· Advocate General 
Washington. D.C. . (197) 

SPJGK 
CM 252812 as A~R 1s« 

, 
,UNITED STATES -) SECOND SERVICE COWiAND 

) ARMY SERVICE roRCES 
v.' ) 

) Trial by G.C~M•• convened at Fort 
General Prisoner EARL R. ) Jay. Governors Island. New York. 
SCOTT. 17. March 1944. Dishonorable dis~ charge and confinement .for life. 

) ,Penitentiary. · 

REVIEW' by the BOARD OF REVIEW' 
. LYON, !llLL and ANDRENS, Judge Advoo.a.tes. 

1. The Board o.f Review has eX8lllined the record of trial in the 
case of the soldier named above. 

2. Accused was tried upon the .following Charges and Specf.fieations a 

CHARGE Ia Violation of the 64th Article of War. 

Speei.ficationa In that General Prisoner Earl R. Scott now 
- -lawfully in confinement at F.a.stern Branch, United States 

Disciplinary Barracks. Green Haven, N. Y., did at Green 
Haven, N.Y., on or about 9 M:Lrch 1944, offer violence 
against Major Henry J. Noble, his superior officer, who 
was then in the execution of his office, in that the said· 
General Prisoner Earl R. Scott did ~trike said officer and 
threw him to the floor and attempt to slash said officer 
with a razor blade which he had concealed in his right 
hand. 

CHARGE Ila Violation of the 93rd Article of War. 

Specificationa In that General Prisoner E;a.rl R. Scott now 
lawfully in confinement at Eastern Branch, United States 
Disciplinary Barracks, Green Haven, N. Y•• did at Gre'en 
Haven. N. Y., on or about 9 March 1944, ,vith intent to . 

do. bodily harm commit an assault upon Private Thurlow J. 
Housel by wilfully and .feloniously striking the. said Private 
Thurlow J. Housel .on the left shoulder with a dangerous 
instrmneni;. to-wita a razor blade. 

He pleaded not guilty to the Charges and Specifioations. He was found 
guilty of the Specification of Charge I, except the words-. "and attempt 
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to slash said offioer with a razor blade which he had ooncealed in his 
right hand", of whioh exoepted words he was found not. guiltyJ guilty·. 
of Charge I, end guilty of Charge II and the Speoifioa.tion thereof~ · 
No evidenoe of previous convi~tions wa.s introduced. He wa.s sentenced 
to dishonorable discharge, forfeiture of all pay a.nd a.llowanoea due.or . 
to become due, and confinement at ha.rd labor for life. The reviewing · 
authority·approved the sentence, designated the thrl.ted States' Penitentiary, 
Lewisburg, Pennsylvania, as the plaoe of oon.f'inement, and forwarded the 
record of trial for action under Article of War 5~. 



enter the corridor and search the prisoners for weapons. The corridor: 
door was unlocked, and they entered• The thirteen or fourteen recalcitrant 
imnates, including accused, were strung out a.long the window side of the .. 
corridor. Accused was the third one from the corridor door, standing· 
about two feet away from and with his be.ck to the wall (R. 9,15,26,35,39, 
40,47). 1fajor Noble ordered the prisoners to line up in a column of twos. 
Two stepped forward, followed by accused, who apparently started to take 
the third.position in such a. colwm. The rest of the prisoners hung back, 
in a gr9up, and the guards moved forward to break them up, while Major 
Noble and Private Housel stopped within three·or four feet of accused 
(R. 9,10,13,26,50,54,56,58,59,65,98). . . 

·It was noticed by several of the witnesses that accused had a'ha.nd
kerchief wrapped about his right hand, and.~omeone called attention to 
it (R.15,26,37,59,100)~ Seeing this,'Major Noble ordered accused to re~ 
move it. Accused did not do so, but instead put his left hand up to his 
right and began to shove what appeared to at least one witness to be a. 
razor blade out of the handkerchief and into his left haDd. He raised 
his hands a little above his waist and took a. short diagonal step away 
from Major Noble and Housel. Major Noble repeated the order to drop the 
handkerchief, but accused did not comply, and,according to the Major's 
testimony, began to move towards witness, raising his hand about eight 
inches (R. 12,15,16,22,26,36,37,i0,43,50,55,59,63,65,101). 

Major Noble reached out and gave accused a sharp rap on the hand or 
wrist with his club. The handkerchief and a razor blade fell to the floor. 
As guards li>usel a.nd Burns moved to seize accused, Housel jabbed accused 
in the ribs with his club (R. 12,15,16,22,27,30-32,40,51,60-63,67,l03). 
Accused ma.de a circular, overhanded motion at Housel with his right hand 
and arm. The blow landed on Housel's left shoulder; and though it had 
sufficient force to be felt by him, the only result was that the left 
shoulder strap of his field jacket was later found to have been cut, ap
parently by a sharp instrument. Accused immediately ma.de a. half turn and 
lunged at Major Noble. .He grabbed the major with his arms, and both went 
down, despite the efforts of Burns, Housel and another guard to seize 
accused. The two landed on the floor, with accused on top of Major Noble. 
Accused. was fa·ce down, and al though vd.tnesses differed in their views .as 
to Noble's position, it appears from the latter's testimony that he landed 
on his face (R. 9,12,13,15,16,20,22,25,27,29-32,33,34,36,40,43,51-55,60, 
62,66,67,102). , 

Accu~ed got his left arm about Mljor Noble's neck, and with his right 
arm and fist ma.de a. diggin~ or slashing motion at the major. The latter 
maila.ge,d to get One arm around 8.CCUSed IS head, and with the Other he Warded 
off accused's blows, protecting his face and neck. With their clubs, the 
sentries rained blows upon accused's head, ba.ok,'shoulders, and legs, at 
the same time trying to pull him away :!~om 1lajor Noble. After considerabl,~ 
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effort they separated accused from the major, who got up. Accused again 
came towards Major Noble, saying, "I will kill you yet", or sonieth\ng 
similar. Major .Noble struck him with his fist and kioked hiJ!1, whereupon 
accused went into line with the rest of the prisoners, who were by•_that 
t;i.me under control' (R. 15,16,22-24,27,28,37,38,41,42,44,45,47,49,60-64, 
68,G9,97,98). ' . 

· After the struggle, Sergeant Burns picked up two razor blades and 
a handkerchief from the floor about two feet away from.where accused's 
right hand. had been (R~ 41,42,47,48,51,56,57,60). Major Noble told · 
Sergeant Burns and Private Morawski to take accused to the doctor, for • 
he was bleeding from cuts on the head and hands. On the way to the. hospital 
accused told Burns "that he didn't want to get the sentry at all • • • he 
wanted to get Major Noble", and later that 11I will get him yet" (R. 42,49, 
60,61). / 

b. .Evidence for the defense. 

. ' Defense counsel requested the president of the court to explain 
to a·ccused his rights as a witness, after which accused was sworn and 
took the stand (R. 70). His.testimony was in most respects similar to 
that given by the prosecution's witnesses. The prisoners were denied 
their noon meal for their misbehavior in ranks, arid accused anQ some 
others refused to reenter their cells (R. 71,77,85). Accused had a habit 
of wearing a handkerchief' .on his hand, and had had one on his left hand 
all morning, but there was no razor blade in it (R.. 72,73,76,78,84,86). 
He was slow in obeying Major Noble's order to remove it, and the major 
hit him on the knuckles with a stick. A 11lot of guards"-were also hitting 
him on the head and 11 jigging11 him in the sides and back (R. 72, 76, 78,80, . 
82,87). He turned around to his right, happened to notice a razor blade 
on the sill of the window, and tried to pick it up in his left hand (R. 
72,73,75,78,79,89). He cut his finger, howe,ver, and consequently- switched 
the blade to his left hand, and turned completely around to his right, 
so that he again faced Major Noble and the guards, who were still beating 
him.· He was excited, and thought only of getting away, so swung and hit 
someone (he did not know whom) with the razor (11. 72,78,81,82,92,94). 
He did not intend to strike anyone, but merely to stop the beating and to 
defend himself as best he could. Najor Noble hit his hand again, and he 
dropped the ·razor blade (R. 72,75,76,79,94). He covered his head with 
his hands,- doubled up, and ran through the crowd for the cell door, but 
bumped into someone and fell. He had no intention of attacking :lr!ajor 
Noble, did not lunge for or trip e.nyone, and did not see.who he knocked 
~O'l'm. He had no razor blade in his hand when he fell (R. 72,73,75,?0,81, 
91.92). He did not wrestle with anyone while on the· floor, or lay hands 
on the major. The guards continue·d to beat him all over his body while 
he was on the floor. When they stopped, he· got up, weak and dizzy (R. 73, 
74,80-82, 93 ). The major came towards him and hit him in the face with his 
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fist,_and attempted to kick him, but he did not say anything to the major, 
nor threaten 'to 11 get him yet". Neither did he tell Burns, while on the 
way to the hospital, that-.he had not m"ant to hit the sentry, but only 
Major Noble (R. 74,~3). - \ ~-.·· 

Accused admitted that he -lfue~ 1.ihjor Noble to be an AI'my officer, his 
su~erior, and in charge of the pri$on (R. 94,95). 

4. The reoord contains ample evidence from which the court could 
properly have found that accused· struck at and slashed the clothing of 
Private Housel with a razor blade, and that he tripped, fell upon, and 
pummeled 1.la.jor Noble, his superior officer. Accused admitted the former 
offense in his testimony, his only excuse being the untenable one of 
self-defense, for he was at that time in open defiance of two lawful 
orders. "• • •-to strike the dress of the person assailed • • • may be 
as much a battery as to strike his face" (HCI.-r, 1928, par. i481, p. 178). 
It is also immaterial whether the object of that blow was Housel or L~jor 
noble. r.• • •Yfuere a man fires into a group with intent to murder some
one, he is guilty of an assault with intent to murder each member of the 
group" (op. cit.,supra.). ! fortiori, he is guilty of an assault and 
battery where he· feloniously strikes at ~me and injures another. 

'• 

iThile accused denied intending'. to knock down Eajor Noble,· the evidence 
is clear thP.t he intentionally did SO, and. equally clear that he attempted 
while on top of the major to inflict serious bodily ha::-m upon him. Accused 
claimed to be attempting only to avoid .the sentries' blows, but the evidence 
is overvrhelming that it was necessary to beat him severely and to pull him 
away by :ma.in force in order to make hi.m_desist. in.thout doubt, a razor 
blade, used in the manner revealed by the evidence, is a dangerous instru
ment. vrithin the meaning of Article of War 93 and paragraph 149m, Manual 
for Courts-Kartial. (1928). The. court's findings tif guilty of the Speci-
fications and Charges are lawful. · 

5. The· Board of Review is of the opim.on -\;hat accused's status as 
a dishonorably discharged general prisoner did not preclude his convic-
tion of violation of Article of 'ifar 64. 1.:ajor Hoble was the officer in 
charce of ·.;he housing, feeding, and ·discipline of the prison imnates. 
l .. "> ~uch, he was accused's "superior officer" within the meaning of the 
words ~s used in the Article. ilictensive research has disclosed an opinion 
cited at pace 4~9 of Vigest of Opinions of The Judge Advocate General, 
1912~ to the effect that a discharged general prisoner .is a civilian, and 
r..E..~' r:.ot be convicted of violation of·AI'ticle of War 21, which is now Article 
of ;~ar 64. The citation given, how·ever, is incorrect, and further search 
has failed to locate the opinion itself. It is the opinion of the Board 
of Review that this is no longer the established la:w of this office. The 
old article, which was in existence at the time of the above decision, 
prescribed punishment for 11.Axly officer or soldier who, eto. * * *"• 
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Article of War 64 by its terms is of much broader applicability, for it 
begins, "Jmy person subject to military law who, etc. • • •"• The change 
was :not without intent and effeet. It has been held since the ahange 
that. a civilian serving with the Army of the United States in the field 
as an oiler on an Army transport may be oonvicted under the Article (JAG 
250.113, Sept. 25, 1924). The analogy is complete for the purposes of · 
amenability ~o the provisions of this partiqular Article of We..r • 

.' . 

6. One minor error requires conunent. The court santenced accused to 
dishonorable discharge, total forfeitures, and confinement at hard labor 
for life. lnasnuch as .it appears from the Charge Sheet and papers accom
panying the record of trial that he was already undergoing a sentence of 
five years' imprisomnent, and had been dishonorably discharged on 23 August 
1943, that part of the sentence adjudging discharge and forfeitures is' 
without practical effect. However, it is not illegal (HCM,1928, par. 
103~)· 

7. The Charge Sheet shows that accused is 23-6/!2 years of age. He 
was inducted into the Army of the United States on 18 S'6ptember 1942 at 
Washington, D.C., and sentenced by a general court-martial to dish·onorable 
discharge and imprisonment for five years from 30 July.1943. The staff 
judge advocate states in his review that the offens.e of which accused was 
convicted previously was that of assaulting enlisted men by shooting at 
them with a .30 calibre Browning Automatic Rifle.· 

8. The court was lecally constituted and had jurisdiction cf the· 
person and the offenses. No errors injuriously affecting the substan
tial ri.?)lts of accused were committed during the trial. In the opinion 
of the Board of Review the record of trial is le6ally sufficient to 
support the i'inding;s and the sentence. · Imprisonment for life is au
thorized for conviction of violation of Article of ·.var 64. Confinement 
in a penitentiary is authoriz.ed by Article of War 42 for the offense of 
assault with intent to do bodily harn with ti. dangerous weapon, .rJ3cognized 
as an offense ot a civil nature and so punishable by penitentiary con
finement by Section 455, Title 18, United States Code. 

Judge Advoca.te 91 ,, 
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WAR DEPA...~TMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
'ilashington, D. c. (203) 

SPJGV 
CM 2528.35 

22, APR 1944 
UNITED STATES ) HAMPTON ROADS PORT OF EMBARKATION 

v. Trial by G.C.M., convened at 
Newport News, Virginia, 17' 

First Lieutenant ALFRED w7. ) March 1944. Dismissal and 
MILLEISEN (0-4752.36), Corps total forfeitures. 

! 
1of Military Police. ~ 

OPINION of the BOARD OF rtEVIEW 
T.APPY, KIDNER and HARWOOD, Judge Advocates . 

l. The Board of Review has examined the record of trial in the 
· case of the officer named above and submits this, its opinion, to The 

Judge Advocate General. 

2. Accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 61st Article of War. 

Specifice.tion: In that First Lieutenant Alfred W. !:!illeisen, 
CI~, did, without proper leave, absent himself from his 
post and station-at Hampton Roads Port of EmbarY.ation, 
Newport News, Virginia from about January 1, 1944 to 
about March 16, · 1944. 

He pleaded not guilty to and was found guilty of the Charge and Specifi
cation. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service, to forfeit ~;1 pay and allowances 
due or to become due and to be confined at hard labor for a period of 
six months. The reviewing authority approved only so much of the sentence 
as involves dismissal and total forfeitures, and forwarded the record of 
trial for action under the 48th Article of Uar. · 

3. The evidence for the prosecution shows that accused absented 
himself from his organization and station at Hampton Roads, Virginia, 
1 January 1944 (R. 4-5; Ex_. 1), and was returned to military control 
15 F~brttary 1944 and confined. (R. 6-7; Ex. 2).• 

4. After having his rights as a witness explained, accused elected 
to remain silent. No witnesses or evidence was presented in defense of.. 
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accused. 

5. For the reasons hereinafter stated it. is not deemed necessary 
to decide the admissibility in evidence or· the morning report (Ex. 1), 
but it appears that the entry therein for 1 January 1944 submitted · 
8 January 1944, v1as made from hearsay. "It was prepared from information 
received from orders, memos, officer's register, and telephone instructions 
from the officer sections, H.R.P.E., particularly, Lieutenant Schwartz" (R. 5). 

· 6. Following the arraignment of accused, his counsel moved for a 
continuance on the ground that "the defense counsel has not been allowed 
sufficient time to prepare its defense. Charges were served on the ac
cused at 1700, 16 March 1944, and on the counsel for the accused on 
ltiarch ·17 at 0800 11 (R. 3). · · . · 

-In opposing the mot"ion of defense for a continuance the trial 
judge advocate made the following statement: 

" ~ ! ~ /~ '. •, I ,t 

"This case'nas_been ~an1led e~pe~iti~usly, but thel'E: are 
I think, two reasOJ:l,S'. £or 1 t.1 · The .-charge _sheet shows 
that the defendant was/confined in the officer detention 
room, which is here in the Post Office. There are no· 
~dequate facilities provided for keeping an officer under 
confinement. Second, this is a very simple mat:ter, and it 
was felt that the time allotted to the defense counsel, 
while not overly generous, was sufficient to allow for 

. · preparation of the case. Furthermore, with reference to 
the .defense, it is true charges \Yere served on the defense 
counsel at eight this morning, but that was done at request 

·. of the defense counsel, who did not desire to wait in his 
office until I should have time to serve the charges on him 
last night. 11 

The motion for a continuance was thereupon denied, and the trial of accused 
proceeded•. 

7. It appears that accused was returned to military control 15 ~:arch 
1944 arid confined about six o1clock in the evening in the officer detention 

. room at Hampton Roads Port of Embarkation. The following day the Charge was 
·preferred; an officer was appointed to investigate the Charge; the investieation 
was compieted; the case referred to a general court for trial; and, the Charge 
served on accused at about five o'clock in the afternoon of that same day while 
he was still in confinement. The Charge was served on accused's counsel the 
foll°"1ing morn,ing at about eight o'clock. The court convened that same day, 
17 t!arch, at three o'clock in the afternoon. Thus, accused's trial commenced 
within 48 hours of the·time he was returned to military control, and within 
seven.hours after his counsel had received a copy of the Charge. 
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"The right to prepare for trial is fundamental. To 

·deny this right is to deny a trial. Article of Ylar 70 
provides 1In time of peace no person shall against his 
objection be brought to trial before a general court-martial 
within a period of five days subsequent to the service of. 
charges upon him'. This does not mean that during war an · · 
accused may be deprived of the right to prepare his defense. 
Nor does it me~~ that in time of war such preparation shall 

., be limited arbitrarily to five days. The limitation by 
·.implication contained in this Article should be applied with 
great care and only when the rights of the accused are not 
prejudiced thereby" (CM 231119, Lockwood). 

"*.**the denial of opportunity for appointed counsel 
to confer, to consult with the accused and to prepare his 
defense, could convert the appointment of counsel into a 
sham and nothing more than a formal compliance with the 
Constitution's requirement that an accused be given the 
assistance of counsel. The Constitution's guarantee of 
assistance of counsel can not be satisfi~d bl m~re formal 
appointment" (Avery v. Alabama, 308 U.S. 446). ~-

' This·same p~inciple is applicable in general court-martial cases where 
counsel is appointed to defend an accused, but in effect denied the · 
opportunity to properly consider or prepare accused 1 s defense. The 
question of a continuance is one for the sound.discretion of the court, 
but when it is appa.ren~ upon the record that the court has abused its 
discretion or acted in an arbitrary way, the conviction should be held 
illegal. 

8. For the reasons stated the Board of RevieTI is of the opinion· 
that the record of trial is legally insufficient to support the findings 
of guilty and the sentence. 

~q·~~. Judge Advocate, 

~'(W~ , Judge Advocate. 

--/Jfu!t5.~}> , Judge Advocate, 
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SPJGV 
CM 2528.35 

1st Ind. 

Ylar Department, J .A.G.O., - To the Commanding General, 
Hampton Roads Port of Embarkation, Newport News, Virginia. ' 

1. In the case of First Lieutenant Alfred n. Milleisen. (0-4752.36), 
· Corps of Military Police, I concur in the foregoing opinion of the Board 
of Review holding the record of trial legally insufficient to support 
the findings of guilty and the sentence, and for the reasons stated I 
recommend that the findings of guilty and the sentence be disapproved•. 
You are advised that the action of the Board of Review and the action 
of The Judge Advocate General have been taken in accordance with the 

· provisions of Article of Har 5Dt, ·and that unde'r the further provisions 
of that Article and in accordance with the fourth note following the 
Article (TunM, 1928, p. 216), the record of trial is returned for your 
action upon the findings and sentence, and for such further action as 
you may deem proper. 

2. ¥Ihen copies of the published order in this case are for.varded 
to this office, to~ether with the record of trial, they should be 

· accompanied by the foregoing opinion and this indorsement.· For con
venience of reference please place the file number of the record in 
brackets at the end of the published order, as follows: 

(cr,l 252s.35). 

Myron c. Cramer, 
:Major General, 

1 Incl. The Judge Advocate General. 
Record of trial. 

(Resigned) 
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WAR DEPARTMENT 

Arory Service Forces 
In the Office of The Judge Advocate General 

Washington, D. c. 

SPJGV 
CM 252929 

26 MAY 1944· 
UNITED STATES XXI CORPS ~ 

v. ) Trial by G.C.!::., convened at 
) Camp Claiborne, Louisiana, 10 

Captain SWAIN Ii. THOMPSON ) - March 1944. Dismissal, total 
(0-362677), Infantry; · ) forfeitures and confinement for 

) one (1) year. 

OPINI0Ii of the BOA..'l=/D OF REVIE'ii 
TAPPY, KIDNER and HA...Tt'fOOD, Judge Advocates 

1. · The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge .Advocate General. ·. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 93d Article of War. 

Specification: In that Captain Swain N. Thompson, 334th 
Infantry, did, at or near Alexandria, Louisiana, on 
or aQout 22 February 1944, with intent to commit a 
felony, viz, rape, commit an assault upon Irene Dupree, 
by willfully and feloniously striking the said Irene 
Dupree with his fist and his open hand, and by forcing 
her to the ground. · · 

· · CHA.qGE II: Violation of the 95th Article of i1ar. 

Specification: In that Captain Swain E. Thompson, 334th 
Infantry, did, at or near Alexandria, Louisiana, on 
or about 22 February 1944, with intent to commit a 
felony, viz, rape, commit an assault upon Irene Dupree, 
by willfully and feloniously striking the said Irene 
Dupree with his fist and his open hand, and by forcing 
her to the ground. 
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CHARGE III: Violation or the 96th Article or War. 

Specification: In that Captain Swain N. Thompson, 334th 
Infantry, having been restricted to the limits of the 
area of Headquarters, 84th Infantry Division, Camp . 
Claiborne, Louisiana, on or about 24 February 1944, · · . 
did, at Camp Claiborne, Louisiana, on or about 28 February, 
break said restriction by going to Alexandria, Louisiana. 

' 
.He pleaded not guilty to, and was found guilty of, all Charges- and 
·specifications. No evidence of previous convictions was introduced. 
He.was sentenced to be dismissed the servic~, to forfeit all pay and 
allowances due·or to become due, and :to be. confined at hard labor :for 
tive years. The reviewing authority approved the sentence but reduced 
the period of confinement to one year, designated the United States 
.Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of con
finement, and forwarded the record o:f trial for action under Article· 
of War 48•. 

· 3. In support of the Specifications of Charges I and II, 
competent evidence was introduced by the prosecution to show that 
Miss Irene Dupree, a woman about 29 years or age, employed as cashier 
at the Joy Theatre 1h Alexandria, Louisiana, first met the accused on 

· a Saturday night about three days prior to 22 February 1944 through a 
friend or hers, Margaret Stowe, whom accused·had been dating {R. 14, 
35). Thereafter, on Tuesday, 22 February, the accused phoned }liss 
Dupree informing her tha~ a misunderstanding had arisen between him 
and tliss Stowe and requested Miss Dupree to contact her and arrange 
to QB.Ve her meet him at a place called La;arone•s. Miss Stowe refused 
to meet the accused and, when accused was so informeci about 10:30 that 
evening, he requested Miss Dupree to accompany him to Miss Stowe's home 
to which she agreed (R. 15). They drove to the house, but finding all 
lights extinguished, they did not stop. 'At accused 1ij invitation, Miss 
Dupree then accompanied him to Lazarone's for a sandwich and a drink 
where they remained about an hour, t1iss Dupree having two highballs 
(R. 16). The accused then insisted that she accompany him to a place 
called Cap's Barbecue for something to eat before.he drove her home 
although she expressed the desire to be taken home immediately. At 
Cap's Barbecue Miss Dupree wished nothing to eat but had another drink 
of whiskey. The accused proceeded to order more drinks although she 
again repeated her request to be ta.ken home •. During their stay at 

.this spot, the accused attempted to kiss l,Tiss Dupree but received a 
slap for his efforts. After spending a while there, accused drove 

·orr, eventually proceeded througn.a city park and then turned down a 
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gravel road notwithstanding Miss Dupree 1s insistence that she be 
taken home (R. 17, 18, 28, .32). , · 

·.:. ·: ., · . The accused halted his car at a spot identified by Miss 
Dupree on a ·sketch of this locality and marked "No. l" thereon (R. 18; 
Ex.·:!) •. Vd.ss Dupree estimated it was then about 1:.30 or 1:45 a.m., 
2.3 February (R• .34). Accused grasped Miss Dupree, attempted to kiss 
her but was pushed away. Next he proceeded 11 to pull off hi~ pants" 
and again commenced "trying to kiss me and everything" (R. 18) •• 
Although she kept pushing him away and asking him to desist, accused 
continued his advances and eventually pulled up her dress, got on 

, top of' her and tried to penetrate her privates through her undercloth
ing. tiiss Dupree fought, struggled and screamed in her attempts to 
resist these advances (R. 18, 19). She finally managed to open the 
car door and, sliding from underneath accused, escaped from the car 
(R. 19, 20). The accused followed her, threw· her to~ ground and 
the two rolled into a ditch where the accused·again ~ot on top of h~r 
and demanded "are you going to take it in the ditch or.are you going to 
take it in the car" (R. 20). Hoping to escape, Miss Dupree told him 
ahe "would in the car" (R. 20). As soon as accused permittea her to 
rise, she sought ~o- escape and commenced running down the ~avel road 
with accused in hot p~suit clad in nothing but his shirt (R. ~a). 
He caught her, tore the back of her dress and in a fury struck her in 
the eye Jr..nockipg her to the ground, saying, 11now god-damn you, I know 
you will or I will kill you" (R. 20, 21). Vlhile she f'ought, screamed, 
and·begged accused to desist he attempted to remove her underpants by. 
pulling them "on the.side", placing one hand over her mouth to still 
her screams. Although he did not succeed in removing her underpants, 
he used his legs to force hers apart, opened her vagina and touched 
it with his penis but did not eff'ect a penetration (R. 21, 2.3). During 
this struggle, hiiss Dupree I s back was cut, ner arm was skinned f'rom the 
gravel, and her feet,· lees and thighs were bruised (R. 22; 2.3). 
Eventually' the accused ceased his efforts, arose and, stating he was 
i:oing to take her to a tourist cabin, said, "I know you will t)len11 

(R. 2.3). . 

The two .got back in the auto, the accused discovered his 
leg was cut, wiped the blood of'f' with his shorts, slapped Miss Dupree 
and then put on his trousers. He noticed the condition of Miss 
Dupree's eye caused by his blow and stated he was sorry. She replied, 
"It's too late to be sorry now" (R. 24). · The accused then turned the 
car around and drove back to highway #71, crossed it and stopped.at 
1iaxie 1s Tourist Court. It was then about 4:.30 a.m. (R. 34). He· 
enea.ged a cabin f'rom the negro attendant a:t the toff'ice. tliss Dupree 
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asked the n~gro to help her and call.a oab so she could be taken 
home. The accused told the negro to pay no attention to her and 
drove off in- search or the assigned cabin while Miss Dupree continued 
to entreat him to take her home. Being unable to .t'1nd the cabin be 
returned to the. office (R. 25). He cursed the negro attendant and,· 
as he started otf in his car,·Miss Dupree.jumped front it, fell to the 
ground on her stomach, "got up and hurried into the ortice to see it 
I could use a phone" (R. 26, 29). She locked the office door and 
managed to call one cab company, finding the ]J.ne busy, before . the 

.. negro apparently unlocked the door and he and accused. entered the . 
otfice (R. 26, 'i8, 30). The accused forestalled her further efforts 
to use the phone and the neero attendant refused.to be of any assistance. 
Apparently a loud argument ensued which was interrupted when an un• 
identified woman shouted at them to be quiet and go to bed. .Mis.a . 
Dupree then called, "Lady will you please.help me," Thereupon the 
woman entered the oftice, exclaiming,"~ God, what's the matter" 
(R. 26). She attempted to use the phone to call a cab !'or Mi.11 · 
Dupree but accused interfered, saying that Miss Dupree could use 
his car to drive home and that he would follow 1n a cab •. At 1::111 
Dupree 1s request the woman accompanied her to accused's automobile 

. where rtdss Dupree stated she· could not drive because ot her upset 
condition. The woman then hailed a·negro eolriier who was walking 
along the highway and asked him to drivf;:;.J4ti!ls. Dupree to her home·. 
He consented and, after about a fif~~ minute drive, Miss Dupree . 
was delivered.to her home, arriv±n°gthere about 5a30·a~m., 23 Februal'1• 
Her mother was awaiting l;iel' at tpe front door (R. 'r/, 39) • She paid 
no more attention to the' c·ar and i,,did not know where ·the negro took it 
(R. 3.3). · · · . 

· Her mother immediately asked her what had happened and Miss 
Dupree replied, "that1_o what Marguerite's bo1 friend did to me". (R. 44).
She was crying, the right side ·of her taoe was black and swollen, one 
arm was bruised and bleedine, she was holding onto her back which was 
cut and "her clothes were tore up to pieces. She didn't hardly have any' 
clothes on" (R. 45). Her mother gave her aspirin, bathed her·tace with 
cold water and phoned a doctor who was unable to call until that evening 
(R. 46, 47). The doctor1s examination revealed eeneral contusions and 
deep bruises about her body, swollen and somew~t discolored eyes, 
abrasions of. the skin on different parts of her body and a puncture 
wound on the ~ight side of her chest •.The doctor opined that no fall 

· from an auto could have caused such,"general brui~ea ot the entire body"
(R. 50). . 

G. Frank Noone, a city detective.of Alexandria, and Walter 
, Hunter, Assistant District Attorney of Ra,ides ~arish, visited Miss Dupree 
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about 8:30 on the evening of 23 February and observed that both 
her eyes were black, her lips swollen and gashed, her face puffy 
and bruised and her arms skinned and bruised (R. 52, .56) •. Miss 
Dupree gave Hunter a full statement of the events of the night of 
22 February as recited above (R. 59, 60). On 25 February Lieutenant 

_Colonel W. Kelso, I.G.D., 84th Infc.ntry Division, visited Miss Dupree 
and found she was suffering from a badly bruised left elbow, discolor-· 
ation and swelling on her left cheek, discoloration along her jaw and ·. 
neck, bruises on her right upper arm and a bruised mouth (R. 61). 

Sometime after 22 February Lieutenant Colonel Kelso and 
Detective Noone visited the gravel road where these events were stated 
·to have occurred and on that road about four-tenths of a mile from 
hiehway #71 they found a heel from a woman's shoe (R. 54, 55, 63, 64).· 
!!iss Dupree identified it as one from the shoes she was wearing on the 
night of 22 February which she thought had been lost in the ditch along-_ 
side of the gravel road or, more probably, when she-Jumped from accused's 
auto at the tourist camp (R. 31, 38, 39). · · , 

~iss Dupree had been divorced about a year and a half prior 
to. these events (R. 34). She testified she did not have dates with 
members of the opposite sex althoueh she admitted she had been out with 
one Frank Demico in the company of other friends and, since her divorce, 
had become engaged to a second lieutenant in the Army eventua:l.ly, however, 
breakinc the engagement (R. 35, 36). · 

In support of the Specification of Charge III, the prosecution 
introduced competent evidence to show that on the morning of 24 February, 
two days after the assault-upon Miss Dupree, the accused was restricted 
to the limits of the area of Division Headquarters, 84th Division, Camp 
Claiborne, by Brigadier General A. R. Bolling of the 84th Division, being 
permitted hov,ever' to visit the latrine and to go to officers 1 'mess for 
meals (R. 7). He was told in person of his restriction (R. 8). It was 
imposed in the absence of the division commander but approved by him upon 
his·return. During his restriction the accused was given permission to 
leave the area on 26 Februe.ry to take a mapping examination' (R. 8). 
Between -6:30 and 7:00 p.m. on 28 February the accused asked Chief Warrant 
Officer B. R. Delle for a ride in his auto to Alexandria, Louisiana, and 
did ride into Alexandria with him and Yiarrant Officer D. G. David, leaving 
them at Lee Street in Alexandria (R. ·11-13). 

4. In denial of the Specifications of Charges I and II, the defense;, 
offered evidence to show that accused and I,,iss Dupree drove up to Cap's 
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., 

Barbecue ab1>ut 2 a.ni. on 23 Februaey 1944. The accused ordered two 
11 cokes" and~ two glasses or ice. Miss Dupree. asked for a sandwich but 
never did decide what kind she wished. The accused eventually ordered 
a second round or drinks (R. 66, 67). As they sat in the auto drinking, 
11iss Dupree bad her legs .folded under her and was turned to\Vard the 
accused with her arms about his neck, her head upon his shoulder, the 
upper pa.rt or her body against his chest and she was observed kiss~g
him {R. 67, 68). · . . · . . . . .. . 

A farmer e:nd his wire viho lived about 2SO yards from where 
the alleged assault occurred on the gravel side road teatii'ied they 
generally were awake· on and off each morning frpm 4 to 5 a.m. They 
also had two dogs which they.allowed to roam at large outdoors during 
the nicht. On the early morning or 23 February they di~ no~ hear. the 
dogs bark nor diq_ they hear arr:, woman scream (R. 71-76; Ex. A);· 

When accused and kiss Dupree arrived 'at huie's Tourist Court 
between 4 and 5 a.m. on 23 February, he requested a cabin- 11:tor me and 
my wife" (R. 78, 81,.82). Within ten minutes after accused had driven 
off to the assigned cabin he returned to the tourist camp office and 
told the negro·attendant, one Sam Williams who was about 82 years old, 
that he would not take -the cabin because the woman -nith him wouldn't 
stay (R. 78, 81) • The woman "looked like sh~; was uneasy to 'get out or 
the car" (R. 78). She asked ~Ulliams to call the police (R. -85). The 

· accused put his right arm around her, held her in the car and started 
off (R. 78). She wanted to get out or the car and began to scream (R. 85). 
:Before the car had proceeded more than twenty feet .IIshe got loose from 
him", jumped out of the car, somersaulted on the road and regaining her 
feet she ran.into the c;,ffioe, closing and looking the door behind her 
(R. 78). Williams, followed.by the accused, entered the office through 
the back door e.nd.l\Iiss Dupree a_g~n asked him tor,hone the police which 
he refused to do telling Jer...td' do it (R. 79). ?diss Dupree looked like 
a "woman frightened";· ;;l•ier- dress we.s torn at the belt.and her clothes · 

· appeare<fas if they "had been ripped some way or another" (R. 80). 
Williams thought she was drunk (R. 80). She refused. to leave 'the or- . 
fice with accused and apparently a loud argument ensued (R. 79) • .An 
unidentified woman who lived at the ca.~p with a soldier then came into 
t!le office and }Liss Dupree .exclabed, 110h, ladyi· come in here and help. 
oe. This da~n nie~er won't help me" (R. 80, 82J. The accused then told 
Viiss Dupree to drive his car to her hor.ie but she refused at first and 
"looked like she v1as afraid" (R. 79). However, thereafter she req_uested 
the woman to walk to the car with her and the two of them left the 

.. office (R. 79) • · 

· In so far as the Specification of Charge III is concerned the 
defense offered evidence.to prove that, after Lieutenant Colonel Kelso 
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had talked to the district attorney in Alexandria about this case. 
on 24 February, he returned to Camp Claiborne and suggested to. · 
General Bolling that the accused be placed in restraint. General 
Bolling then sum.~oned the accused and told him personally that, acting 
in the absence of the division coin.rnander, he was restricting accused 

. to the area of division headquarters (R. 86, 87). The instructions 
to the accused were clear and Lieutenant Colonel Kelso who was present 
at the time had the definite impression that accused was being restricted 
twenty-four hours a day (R. 87). · 

The accused, after his rights had been fully explained to him, 
elected to take the stand and make an _unsworn statement. He stated that 
General Bolling, acting in the absence of the division commander, told 
him he was to stay within the division area (R. 88). The accused went 
into Alexandria on the evening of 28 February toge~ some keys he was 
having made for his car. He stated: 

11 ! left about 1830 or 1845 to go in town. I returned 
after finding that the keys weren't ready. I returned about 
2315. I left in broad open daylight. Had I been trying to 
break restriction I wouldn't have left where a num~r of friends· 
were at that time and waL~ed down to the hutment where I saw the 
two Warrant Officers who have already testified and asked if 
they were going to town and I asked to go along. They knew me 
and possibly knew tha\ I was under restriction. 1Iad I been 
under restriction I wouldn't have gone. I had nothing planned 
in town and had nothing to do that someone else couldn't do for 
me. The whole thing ~as based on a misunderstanding." 

The accused worked under Brigadier General A. R. Bolling as· 
chief inspector of training•. General Bolling considered -that accused I s 
performance of his duties was superior in every respect (R. 83). 

5. The evidence conclusively shows, with respect to the Specifi
cations of Charges I and II, that on the early morning of 23 February 
1944 the accused made a vicious assault upon iass Irene Dupree for the 
avowed purpose of obtaining carnal knowledge of her person against her 
will. The evidence introduced by the defense that ?.Iiss Dupree had 
displayed affection for t~e accused by kissi~g and hugging him while 
they were at Cap's Barbecue about an hour before the assault is of 
litt1e weight in view of the proof that ?.:iss Dupree did not subsequently 
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consent to carnal knowledge of her person. Had she consented the 
accused would have accomplished his purpose and the act of sexual 
intercourse would have been completed. His failure to accomplish 

''his purpose, the evidence of Miss Dupree's injured condition 
'illll:lediately upon her return to her home and the evidence offered 
by the defense itself as to her condition and actions while at the 
tourist camp all support her testimony that, however companionable 
she may have found the accused earlier in the evening, she did not 

,consent that he have carnal knowledge of her person. The evidence 
. ·conclusively shows that her resistance to the objectionable overtures 
of the accused brought upon her a brutal and vicious assault. The 
findings·of guilty of the Specifications of Charges I and II are 
fully sustained by the evidence. There is no duplication of' offenses 
in alleging the same facts to constitute offenses under both Article 
of War 93 and Article of Ylar 95 (CM 218924, Fos·te~l2 B.R. 173). 

·,
The evidence conclusively shows, with respect to th9>Specifi

cation of Charge III, that the accused was restricted to the area of 
his division headquarters at Camp Claiborne on·24 February 1944 and 
that he broke restriction on 28 February 1944.by going to the City of 
Alexandria, Louisiana.. The accused's unsworn statement indicating 
that he misunderstood the temporal extent of his restriction has little 
weight in the face of the evidence adduced by the defense itself that 
the .oral order restricting the accused left a•clear impression with 
Lieutenant Colonel Kelso, present at the time, that the restriction 
was of twenty-four hour duration each day. Further, willful or 
wrongful intent is not an essential element in this offense. Proof 
of~~ mistake is admissible only in extenuation (2 Bull. JAG . 
342). The findings of guilty.of this offense are sustained by the 
evidence. • 

_ 6. The accused is about 29 years of age. War Department records 
show that on 21 May 1938, accused was appointed a second lieutenant, 
Officers' Reserve Corps. On 12 June 1941 he was promoted 'to first lieu
tenant and, on 1 October 1941, he was called to active duty in that 
. grade. On 10 .farch 1943 he was promoted to the grade of captain. 

-
7. Recommendations for clemency were made by four of the ten 

members of the court. One member recommended that three·years of 
accused's confinement be suspended. The other three recommended that 
the sentence be commuted to a forfeiture of all pay and allowances for 
a period of two months. 
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8. Mr. R. K. Wise, an attorney of Columbia, South Carolina, 
advised the Board of Review that he had.been engaged to represent the 
accused and requested the opportunity personnally to appear before 
the Board of Review on his behalf. This request was granted and l.ir. 
Wise was accorded a .full hearing .on 16 l.1ay 1944. · 

, ' ' . 

9. The court was legally constituted and had jurisdiction of 
the person and the offenses. No errors injuriously affecting the sub
stantial rights of the accused were connnitted during the trial. In 
the opinion of the Board of Review the record of trial is legally suf
ficient to support the findings of guilty, to support the sentence as 
approved by the reviewing authority and to warrant confirmation or the 
sentence. Dismissal is authorized upon conviction of a violation of 
Article of War 93 or 96 and mandatory upon conviction of a violation or 
Article of War ,95. 

d&zn(bd ~ OaU:r• Judge Advocate. 

. . 
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1st ·rna.~ 

War Department, J.A.G.o., 2, 1 JU~ 1944 . • - To the Secretary or War. 

l. ·Herewith transmitted for the action of the President are the 
record or trial and the opinion or the Board or Review in the case of 
Captain Swain N. Thompson (0-362677}, Infantry. 

2. I concur in the opinion or the Board or Review that the record 
or trial is legally sufficient to support the findings or guilty, to sup
port the sentence as approved by the reviewing authority; and to warrant 
con;tirmation of the sentence.' Accused made a vicious assault upon Miss 
Irene Dupree for the purpose or obtaining carnal knowledge of her person 

· forcibly' against her will, in the early morning of 23 February 1944, near 
Alexandria, Louisiana, and having been duly restricted to the area of his 
division headquarters on 24 February 1944 breached his restriction by going 
to Alexandria, Louisiana, 28 February 1944. I recommend that the sentence 
as approved by the reviewing authority be-confirmed and carried into 

· execution. I also recommend that the United States Disciplinary Barracks, 
Fort Leavenworth,_ Kansas, be designated as the place or confineme~t. 

3. Consideration has been given to the ·matters presented in person 
by the Honorable Butler B. Hare, Member of Congress, as well as to the at
tached letters from u. s. Senator Burnet R. A"iaybank from South Carolina, 
Honorable Olin D. Johnston, Governor of South Carolina, Honorable James B. 
Pruitt, State Senate, Anderson, South Carolina, Mr. R. F. Poole, President 
of Clel!lSon Agricultural College, Clemson, South Carolina, Reverend J. o. 
Gillian, Starr, South Carolina, Mr. E. H. Agnew, Anderson, South Carolina, 
l!r. W. L. Aiouchet, Starr, South Carolina, ATr. C. B. ~arcom, Columbia, South Car., 
Mr. Willie Wyatt, Alexandria, Louisiana, and to- a letter and sworn statement 
or the accused. · 

. 
4. Inclosed are a drai't of a letter for your signature, transmitting 

the record to ·the President for his action, and a form of Executive action 
designed to carry into effect the foregoing recommendation, should such· 
action meet with approval. · 

~C.-~o- ~ 
13 Incle. J.iyro'n C. Cramer, 

Incl.1-Record of trial. :rtia.jor General, 
Incl.2-Ltr & a/statement· The Judge Advocate General. 

of ace, Z7 May 44. 
Incl.3-Ltr fr Hon Burnet R taybank, 13 May 44• 

. Incl.4-Ltr fr Hon Olin D Johnston, 15 1:S.y 44. 
Incl.5-Ltr fr Hon James B Pruitt, l 1:ay 44. 
Incl.6-Ltr fr Mr R F Poole, 8 l.Iay 44. 
Incl.7-1'..tr rr Rev J O Gillian, l :tlay 44. 
Incl.8-Ltrs .fr 1-lr E H Agnew~ l & 30 May 44. 
Incl.9-Ltr rr Mr VI L f»iouchet, 2 A'iay 44. 
Incl.10-Ltr fr 1'.r C B f,iarcom, 2 May 44• 

. Incl.11-Ltr fr tir Willie W_.Yatt,13 hlay 44 
. ;.Incl.12-Dft ltr for sig S/W. . ·· 

_ -· ~ncl.13-Form of action.--··. __ 

(Sentence as approved by the reviewing authority confirmed. 
G.C.M.O. 405, 'Zl Jul 1944) 
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. · 21 APR 19" -. 
UN:1;.TED STATES ) . 17TH AIRBORNE DIVISION 

) 
v. ) Trial by G.C.M., convened at 

) camp Mackall, North Carolina, 
Private A.MON R. · SUTTON, . ) 28 J~uary 1944. Dishonorable. 
(36575159), Headquarters ) discharge and confinement £or 
Comi::acy, Second Battalion, ) the term. of his natural ll!e. 
517th parachute In!antry. ) Penitentiary. 

REVIEW by the BOARD OF !£VIEW 
LIPSCOl.!B, GAHBRELL and GOLDEN, ,Judge Advocates. 

l. The Board of Review has examined the record ot trial in the 
case of the soldier named above. 

2. The accused was_ tried upon the following Charge and Specification: 

CI-IAIDE": Violation of the 92nd Article of War. 

Speoification: In that Private, then Private First Class, Amon R. 
Sutton, Headquarters Company Second Battalion, 517th parachute 
Infantry,· did, at camp Mac~all, North carolina,,on or. about 
9 January 1944, with malice aforethought, 11'il.lfully,deliberately, 
feloniously, unlawf'ully, and with premeditation kill one 
Technician Fourth Grade Robert L. Massey, Headquarters Company 
Second Battalion., 517th Parachute Infantry, a human being., 
by shooting him 11'1.th a rifie. '. . 

The accused-pleaded not guilty to the Specification and the Charge but 
guilty of the offense of manslaughter in violation of Article ot War 93. 
He was found guilty of the Charge and Specification. The offense was 
committed in time of war. He was sentenced to be dishonorab~:discharged 
the service., to forfeit all pay and allowances due or to become due, and· 
to be con!ined at hard labor, at such place as the reviewing authority 
may direct, for the term or his natural life. 1he reviewing authority 
app_roved the sentence, designated the tb:lited States Penitentiary., Atlanta., 
Georgia, as the place of con!inement and forwarded the record of trial 
for action under. Article or wa.r soi. . . . · . · 



(218) 
3. T'ne evidence for the prosecution shows that on the night of 

8 - 9 JaTJ.uary 1944 tho accused had become quite intoxicated and from about 
2100 o • clock until about L'licinight had been :i,n his barracks r:1akin3 threats 
to the effect t,hat he was going to 11 s.toJTIP". the deceased because the de
ceased had "walked" the accused• s wife home and because the deceased on 
prior occasions had talked about the accused's wife, saying that he, the 
deceased, had had intimate relations'with her. The deceased had commenced 
makine such statements as early as June, 1943, at Toccoa, Georgia, where 
the orga.,;.ization had fonnerly been stationed. and had continued to make 
them at various subsequent tiYres which almost resulted in prior trouble 
between him a.nd the accused. The deceased was not well liked because he 
made a practice of making deerading Mm?.rks about i'romen, particularly the 
accused's wife. The accused while in t.~e barracks continued.to drink 
beer which be had brou§;htw:i.th him and, although he appeared to be under 
the influence of intoxi.ca.TJ.ts, be was still able to move normally and talk 
coherently. Prior to midnight other occupants of the barr.acks had induced 
hirn to give up a _pocket knife, a pair of wire cutte!s and a .machet~ or 
"bolo" wirl.ci1 he had secured. Also during this period he had written upon . 
one of the. sheets in his J:eai:h3r portfolio after his name and address the 
words "To my best friend" and "Tonight I am going to stomp hlassey11 and had 

· delivered it to one of his friends who returned it the next mc:-ning, ·when 
the accused destroyed the sheet bearing the writing. The accused left the 
ba~racks shortly after midnizht (rt. 20-22, 23-27, 35-39, 40-47; Ex. F). 

· . Four men,including the deceased, were in the lighted mess hall 
about PlOO o'clock on 9 January 1944. The. deceased was sitting on a table 
near a window. A shot was fired fro::i the outsice through the windo,•r and. 
struck the deceased in the head, mortally wounding him. 'l'he alarm vras 
given; by the' remaining mea in the mess hall and men were assembling. The 
accused:rras observed at this time approaching the mess-hall Trlith a cooking 
utensil 'and upon entering the mess hall he as:113 d for some flour. He then 
identified the .deceased by looking at,.hl.m and by examining his identification 
papers and even assisted in placing.the dead boc:y of the deceased in the 
ambulance which haa arrived in the meantime and which carried the deceased 
to the hospital and fron there to the morgue where an autopsy was perfonned 
the nextr day which showed that instantaneous death .had resulted from the ' 
gun shot wound. The accused then departed but shortly returned and picked 
up a rifle lying about ten feet from the ,window, in the dark' and on the 
outside. The rifle was taken into custody by an officer and the accused 
returned to his barracks where he ,rnnt to bed· (1-t. 7-9, 10-11, 12-17, 
20-;22, 35-39). 

The rifle was identified as one that had been taken the same night 
by forcing an entrance into the supply .room and was submitted into evidence 
along with an empty shell therefor which had been found after dawn near the 
place where the accused had called attention to the rifle. Appropriate 
pictures of the portions of the mess hall involved and the portfolio, 
above mentioned, were also admitted into evidence. At about 0900 o'clock 
9 January 1944, an investigatin~ officer interviewed the accused and found 
soITe live ammunition hidden in one of the accused's shoes (R. 18-19, 20-28, 
30-31, 32-34; Exs. 11A-111 , "A-411 ). 
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The prosecution, relying upon the accused's plea of guilty of 
rnansla1.1.&hter to establish the accused•s guilt o! the homicide anli upon 
the foregoing evidence to establish the corpus delicti and malice 
aforethoUt;ht., rested its. case. · 

4. 'lhe evidence for the defense included the testimony of the 
accused who, after explanation of his rights as a witness, testified that 
his early homelife had been unhappy., his schooling meager and his thirst 
for intoxicants,engendered at the age of fifteen, had gro'W?l continually more 

~ powerful and had resulted in its use obliterating his personal control; that 
~e had met his wife the preceding April'and:married her in December, 1943; 
that the deceased on repeated occasions, both before and after the accused•s 
marriage, had n:ade insulting remarks about his wife, even saying that he -
the deceased - had been intimate with her; that such insulting remarks preyed 
on his mind causing h:un to threaten to "beat up" the deceased on several 
occasions; that such insultiilt,; remarks did not incense him to hatred while he 
was sober but greatly incensed him while he was drinking so t..'1.at he desired 

<to nstomp hell" out of the deceased although the thoue;;ht of killing him 
never entered his rr.ind; that on the night in question he had drunk 12 or 
16 bottles of beer and, after leaving his barracks about midnight, he 
broke into the sup~.:,ly room, sec'1!'ed the rifle exl4bited at the trial, re
turned to his barracks and, leaving the rifle outsl"de., secured some ammuni
tion which he had long before acquired and had kept hidden in hi~ foot 
locker; that he then picked up the gun, went to the mess hall, recognized 
the deceased, for whom he was and had been loold,n{,;, through the window, 
fired the shot and dropped the gun on the spot; that he then went to the 
barracks and next recalled returning to the mess hall vdth the two quart 
dipper in his hand after hiding the unused ammunition in his shoe;. that 
he identified the deceased and assisted in placing him in the ambulance 
before returning to his barracks and going to sleep; and that the deceased 
had not made any insulting remarks to h:im about his wife that night or since they 
had been on bivouac in early-J'anu.ary, 1944 (R. 47-61). 

The division neuro-psychiatrist testified that he had examined 
the accused on 11 January 1944. In response to a hypothetical question 
based upon the aecused•s testimony he stated that such an individual as was 
described in the question 11 could be suffering fro:n a transient period of 
alcoholic psychosis, namely pathological intoxication" and that for such 
transient period would be mentally irresponsible. However, the witness 
upon cross-examination stated that the accused•s condition "Was not similar 
to any observed case of patholobical intoxication, that at the time of his 
examination of the accused and at the time of th!! trial., the accused knew 
the difference between right and wront and that he had diagnosed the accused 
as a constitutional psychopath without psychosis. The accused•s company 
comn1ander testified that the accused became intoxica~d quickly and~ 
on beer and that the deceased drove the men under him rather hard. A '' 
sergeant h::l.d been awakened in the early morn:uig. of 9 January 1944 by the 
accused who was drwik and who t,old him that the deceased had been killed, 
that the accused had found the rifle and that the accused had assisted 
in placing the deceased in the ambulance. Anqther sergeant and a private 
had heard the deceased make insulting remarks; about the accused's wife and 
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were of the opinion that the deceased never over-looked an opportunity to 
tantalize tl}e accused by s~ch remarks. The serceant1s own wife had been 
the subject of insulting remarks by the deceased resultinc in a fight 
between them (R. 62-66, 67-68, 69-76}. 

5. The accused is charged with murder. The Specification alleges that 
the accused did n-1} * * with 1:1.alice aforethought, willfully, deliberately, 
feloniously, unlawfully and with premeditation kill***" the deceased by 
shooting him with a rifle. If the evidence is legally sufficient to sup
port the finding of guilty under this Specification., it must support the 
conclusion that t.rie accusod unla7d'u.lly kills d the deceased with malice 
aforethought. Subjected to such test and viewed in the light of pertinent 
authorities, the legal sufficiency of the evidence cannot be successfully 
challenged. 

Murder is defined as "i:· * {} the unlawful killing of a human being 
with malice aforethought". The word 11unJa w.ful as used in such definition 
J11eans * * ·;} without legal justification or excuse". "A homicide done in the 
proper performance of a legal dut,J is justifiable"• Consequently., a homicide 
without lesal justification is one not done in the performance of a legal 
duty. Also., an excusable homicide is one "* ~- * 'Which is the result of an 
accident or misadventure in doing a lawful act in a lawful manner, or which 
is done in self-defense on a sudden affray {:· -~ ..:-n. The definition of murder 
requires that "the death must take place within a year and a day of the act 
or omission that caused it, * * -1:-11 (!.::.c.Jt., 1923, par. ]43!). The most 
distinguishing characteristic of t,urder is the element of "rr.alice aforethought11 • 

This term, according to the authorities, is technical and cannot be accepted 
in the ordinary sense in which it may be used by laymen. The !~anual for 
Courts-!.:artial defines malice aforethoi.::.i;tit in the following terms: 

tti...raJ.ice aforethought. - ~.:alice does not necessarily mean 
hatred or personal ill-will toward the person killed, nor an actual 
intent to take his life., or even to take anyone's life. The use of 
the word iaforethOUf;ht' does not mean that the malice must exist for 
any µi.rticular t:iJ!le before commission of the act, or that the intention 
to kill must have previously existed•. It is sufficient that it exist 
at the time the act is cormnitted (Clark). 

11?.!alic~ aforethought may exist when the act is unpremeditated. 
It may mean any one or more of the followin; states of mind preceding 
or coexisting with the act or omission by Vlhich death is caused: An 
intention to cause the death of or ievous bodil harm to any person 
whether such person is the person actually killed or not except when 
death is inflicted in the.heat of a sudden passion, caused by adequate 
provocation); kn.owled e t.11at t:ie act which causes death will rob2bl 
cause the dea of, or grievous bodily harm to, any person., whether 

.such person is the person actually killed or not, although such knowledee 
is accompanied by indifference 1'tnet.11er death or grievous bodily hann 
is caused or not .or by a wish that it may not be c~used; intent to com
mit a felony.,~ ,,. -::-" (l.:.c.1~., 1928, par. ]4~ underscoring. supplied). 
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Indicative oi' authorities supporting the principles set forth 
in the uanual tor Court~::-:.:ar'.t.ial are the words of Chief Justice Shaw,. 'Who 
1n the leading case of COm,'llonn~ v. 'Webster (5 Cu.sh. 296; 52 Am•. Dec. 
?ll) explains the meaning o! malice aforethought as follows: · . 

c, • ' • 

"* * * ~lice, in this definition, is used in a technical,·: ·.. 
sense, includ::I.Jlg not only anger,. hatrad, and. revenge, but ever:,· 
other unlawtul and unjustii'iable motive. ·It is not con!'::I.Jled to 
ill-will towards one or more ::I.Jldividual persons, but is intended 
to denote an action !'lo'Wi.ng from any wicked and corru.pt motive, 
a thing done !!!!!2_ animo, where the fact has been attended with 
such.circumstances as carry in them the plain indications of a 
heart regardless of·sooial duty, and fatally bent on mischief. 
And therefore malice is im lied from a deliberate o~.cruel act 

, against another, however sudden". (Underscoring supJlied • 
• 

The authorities to the same effect are manifold and further 
citation thereo.r would be supernous • 

•The accused by pleading i,;uilty to manslaughter admitted his 
commission oi' the homicide and by his testimoey and t.'1-iat o:f' other wit
nesses sought to show that it was without malice aforethought' and there
fore that he was not euilty of murder. Voluntary manslaUJhter, which alone 
is here urged'by the defense, is an unlaw.ful homicide without :nalice afore
thought where the act causing death is committed in the heat of, sudden 
passion caused by provocation. (M.C.!J., 1928, par. 149!_). From the same 
authority the following excerpts are controlling: 

nrn voluntary manshughter the provocation must be such as the 
law deems adequate to excite uncontrollable passion in the mind of a 
reasonable man; the act must be COllUllitted under and because of the 
passion, and the provocation must not be sought or induced as an 
excuse for killing or doing bodily harm. (Clark). 

ttThe killing may be manslaughter only, even if intentional, but 
where sufficient cooling time elapses between the provocation and 
the blow the killing is murder, even if the passion persists. i:- * * 

* * * * * 
"Instances of inadequate provocation are: Insulting or abusive 

words or gestures, trespass or other injuries to·property, and 
breaches of contract." 

., Viewed in the light of controlling legal principles, all of the 
evidence establishes, beyond.a reasonable doubt, every element of the crime 
charged. The evidence conclusively demonstrates that the deceased over a 
protracted period of several months had made insulting remarks about the 
accused's wife, both before and· after their marriage. These remarks appear 
to have been made with the intention of tantalizing the accused which they 
unquestionably did. However, conceding such ~ose and effect and even · 
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that they were calculated to and did excite the accused•s passion., such 
remarks and such resuJ.t thereof' do not reduce the crime here shown f'rom 
murder to manslaughter because mere words are inadequate provocation and 
under the undisputed evidence., including the testimony.of the accused him
self'., the deceased h2.d not made any of such remarks either on the night of the 
killing or f'or several days prior thereto. A sufficient cooling time had., 
t.l-terefore., elapsed betneen the provocation and the kiJHng which., conse
quent]¥., was murder., even if the accused's passion still persisted. The 
evidence discloses that the accused brooded over the. insulting remarks., and 
that., while his control over his acts 11as weakened through partial intoxi
cation., he deliberately made threats against the deceased which he executed 
in accordance with a conceived and calculated plan which included the ac-· 
quisition or a weapon, search for the deceased., shooting of the deceased 
in cold blood and some eff~rt to divert suspicion. Such a killing is murder. 

. The testimony of the neuro-psychiatrist does no more than merely 
inject a possibility that the accused could have been in a "transient period 
of alcoholic psychosis., namely pathological intoxication" because the 
test:imony of the witness in total effect is that the accused was not insane 
but a constitutional psychopath without psychosis. This testimony., even if 
sufficient to raise the issue of the accused• s sanJ:ty...._...as considered by the 
court which by its findings., based upon abundant evidence to the c~ntrary., 
resolved it against the accused. The evidence., therefore., beyond a 
reasonable doubt establishes the accused's guilt as alleged and amply sup
ports the court•s findings of guilty of the Charge and its Specification. 

6. The accused is about 21 years of agt. He was inductad at Detroit., 
llichigan., 22 Februar11943. 3is record shows no prior servics. 

7. The court ns legally constituted. No errors injuriously af
fecting the substantial rights of the accused were comr.rl.tted during the 
trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings and the sentence. A sentence 
either of death or of imprisonment for life is mandatory upon a con
viction of murder in violation of Article or War 92. Confinement in a 
penitentiary is authorized by Article of War 42 for the offense of murder., 
recognized as an offense of a civil nature and so punishable by penitentiary 
confinement by Sections 273 and 275 of the Criminal Code of the United, 
States (18 U.s.c. 452, 454)• . . 

~ !, ~udg~ Advocate. 

U,{M4+"1.,)/:, £,HgL~, ·Judge Advocate. 

£~~4« i ., Judge Advocate. 
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SPJGH 
CM 252961 

. . 
UNITED STATES ) 86TH INFANTRY DIVISION 

v. ~ Trial by G.C.M., convened at 
) Camp Livingston, Louisiana, 

First Lieutenant ENARD D. ) 24 :t.:.arch 1944. Dismissal. 
Y.ARTIN ( 0-10,30267), Cavalry. ) 

-----------~~~ 
OPINION of the BOARD OF REVIEW' 

DRIVER, 0 1CONNCR and L01TERHOS, Judge AdVocates. 

l. The Board of Review has examined the record of trial in the caee 
of the officer named above and submits this, its opinion, to The Judge Ajyo
cate General. 

2. The acrused was tried upon the following Charg~ and Specifications: 

CHARGE: Violation of the 95th Article of Viar. 

Specification 1: In that First Lieutenant Edward D. Hartin, Cavalry, 
86th Recormaissance Troop, Mechanized, now on Special Duty, 
Headquarters 86th Infantry Division, Camp Livingston, Louisiana, 
did, on or about 5 August 194.3, in the vicinity of Denlson Dam, 
Texas, gamble, with the following enlisted men, to wit: First 
Sergeant Robert C. Nonnan, Staff Sergeant Clyde H9'ldiness, and 
Private ( then Sergeant) James M. Sisk. 

Specification 2: (Nolle prosequi entered). 

Specification JI In that First Lieutenant Edward D. Martin, Cavalry, 
86th Reconnaissance Troop, Mechanized, now on Special Duty, Head
quarters 86th Infantry Division, Camp Liv:ingston, Louisiana, 
did, on or about 10 Novanber 1943, at Camp Howze, Texas, wrong-. 
fully: drink intoxicating liquor and gamble. with Technician 
Fcurth Grade Dallas D. Dickson and other enlisted men. 

Specification 41 In that First Lieutenant Edward D. Martin,· Cavalry, 
86th Reconnaissance Troop, 1:echanized, now on Special Duty, 
Headquarters 86th Infantry Division, .Camp Livingston, Louisiana, 
did, on or about 25 January 1944, at Camp Livingston, Louisiana, 
gamble with the following enlisted men, to wit: Corporal James c. 
Chastant, Sergeant Walter Roberts, Private First Class TOJ!Uey' B. 
Bufor'd, Private First Class Albert F. Bishop, Private Carl L. 
McMellon. · 
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Specification 5: In that First Lieutenant Edward D. Martin, 
Cavalry., 86th Reconnaissance Troop, Mechanized, now on 
Special Duty, Headquarters 86th Infantry Division., Camp 
Livingston., Louisiana., did, on or about 3 February 1944, 
at Camp Livingston., Louisiana., gamble with Technician 1''ourl,h 
Grade Sam F. Flynn and other .enlisted men., including Cor
poral Carl H. Balke., Private Carl L• MacMellon., Private John 
O. Fischer., and Private Earl E. Spratt. 

He pleaded guilty to Specifications 1., 4 atxi 5, and to Specification 3, ex
cept the words "wrongfully drink intoxicating liquor"; not guilty to .the 
Charge., but guilty or a violation of the 96th Article of War. He was found 
guilty of all Specificat:J.ons and of the Charge., and was sent~nced to dis
missal. The reviewing authority approved. the sentence and forwarded the . 
record of trial for action um.er the 48th Article of War. 

3. The evidence for the prosecution: 

· .!!• Specification 11 It was stipulated (E;JC. 1-A) that Fi,rst Ser
geant Rooert c. Norman would testify that in the vicinity of Dennison Dam., 
Texas., en a date between l August and 15 August 1943 which he believed was 
8 August, he played stud poker for about two hours behind the mess tent with 
accused, Sergeant Clyde Holdiness and Private (then Sergeant) James M. Sisk. 
It was a "table stakes" game. Staff Sergeant Clyde Holdiness (Ex. 1-B) 
entered a "no limit" stud poker game behind the mess tent near Dennison Dam 
on a date l'bich he believed was 5 August 1943 at about 8100 p.m. and played 
for about an hour. The other players were accused, Norman and Sisk. Private 
S:i.lsk (Ex. 1-C) joined in a •table stakes" stud poker game behind the mess 
tent near Dennison Dam about 5 August "in the afternoon". The other players 
were accused, !lonnan and Holdiness. Sisk won about $173• The three 
witnesses belonged to 86th Recohnaissance Troop Mechanized, 86th Infantry 
Division, Camp Livingston, Louisiana (R. 8-9). 

12• Specification 3: It was stipulated (Ex. 1-C) that Private 
Sisk would testify that about 10 November 1943 before 7100 p.m. he saw ac
cused and two enlisted men playing showdown poker for 50 cents a hand in 
the troop orderly roan at Camp Howze, Texas. A "little later" Sisk re
turned to the orderly room and engaged in_ a "table stakes" stud poker game. 
To the best of his knowledge the other players were "Corporal Graves, Sgt. 
Alexander, Private Pequeen" and accused. He believed that Technician Fourth 
Grade lhl.las Dickson came into the game later. One of the men had a bottle 
of miskey an::i when it ,vas f:inished someone sent out for another quart. 
He. did not z:emenber ~ether accused drank aey. The game broke up at about 
2:(X) a.m. · ~isk lost ~175. Sergeant Dickson, 86th Reconnaissance Troop 
testified that about 10 November accused came into the kitchen and "som~
thing was said about shooting dice". They had a "little dice game" in the 
store room. ~·our or five others, 11 some enlisted men", entered the game. 
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The game lasted 20 or 30 minutes. About 8:oo p.m. Dickson went to .. the 
orderly room and entered a "no limit" poker game that was in progress-. 
Among the players besides himself Dickscn recalled accused, "Corporal 
Graves, Sergeant Sisk, Sergeant Alexander, Private Pequeen". lhe game 
lasted until about 2:00 a.m. Dickson lost $lli.8. Some of the ·men had a 
drink or two from a Coca-Cola bottle containing half whiskey and hal! 
Coca-Cola. Dickson poured the whiskey into the bottle, he and Corporal 

..Graves drank from it, and he saw accused take one drink. He did not know 
'Whether any others took a drink. Ch cross-examination he stated that .he 

· considered accused a "good officer", the "best one we have had" (R. 9, 
13-26). 

c. Specification 41 It was stipulated (Ex. 1..J3) that Sergeant 
Holdiness-would testify that aboo.t 25 Januazy 1944, just after the 
organization had moved to Camp Livingston, he entered a dice game in the 
rear of the enlisted men's latrine at about 10:00 p.m. and remained about 
15 minutes. Accused and 10 or 12 enlisted men were in the game. 
Technician Foo.rth Grade Claude F. Bates (Ex. 1-D), sergeant of the guard 
on the night of 25 January, saw accused in a die~ game with Private First 
Class Tommy Buford and other enlisted men in a hutinent at about 9:45 p.m., 
and in a dice game 'With enlisted men in.the latrine at about lltOO p.m. and 
about laOO a.m. Staff Sergeant Walter Roberts {Ex• 1-E) was in a dice game 
with accused and several enlisted men in Cl'le of the hutments for about 15 
minutes about 25 January. Private First Class Albert F. Bishop (Ex. 1-F) 
entered a small dice game in 11 hutment number 12" at about 7:OQ p.n:. on 25 
January. The game grew larger and accused entered it. Abo~t 10:00 p.re • 
.,,.hen the lights went rut, the game was moved to the rear part of the 
enlisted men's latrine. Accused was still in the ~aine lvhen Bishop left 
about midnight. Private Carl L. McMellon (Ex. 1-H) and Corporal James C. 
Chastant (Ex. 1-R) were also in the game, and shot dice with accused. 
All the witnesses belonged _to the 86th Reconnaissance Troop Mechanized 
(R. 9, 11). 

d. Specification 5: It was al.so stipulated (Ex. 1-H) that 
Frivate McMellon would testify that early in February 1944, a few days 
after pay day, he entered a dice game in the enlisted men 1s latrine i,n the 
troop area at about 9:00 p.m. Accused and enlisted men were in the game. 
Fri.vat es Tomny B. Buford (Ex. 1-G), Earl E. Spratt (Ex. 1-J) and Jluriel 
E. Tinker (Ex. 1-Q) participated in the game with accused and other en-
listed men. Private John o. Fischer (Ex. 1-I), Technician Fourth Grade 
Glen E. Shaulis (Ex. 1-K), Sergeant Carl w. Hall {Ex. 1-L), Sergeant Howard 
W. Fertig l&c. 1-M}, Private Alvin A. Dobbins (Ex. 1-N) and Technician 
Fourth Grade Eugene Lefkowit; (Ex. 1-0) observed the dice game, about 3 
February, and saw accused there. Some saw him shooting dice and some did n·ot. 
Among those seen in the game was E'ischer. The m.tneeses belonged to the 
86th Reconnaissance Troop Mechanized. When accused dropped out· of the game 
at about 1100 a.m. he told Private Fischer that he had lost about $400 
(R. 9-11). 
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4. Lieutenant Colonel Ferris C. Standiford testified for the de
fense that while he was G-2 of the division accused joined it about March 
or April 1943, and he had known accused since that time. Accused was 
commander of the reconnaissance troop. He had occasion to observe ac
cused "very closely", as the training of the reconnaissance troop was 
under G-2. Colonel Standiford. expressed the view that accused was a "very 
forceful and energetic" officer arrl did a 11very good" or "excellent" job 
in the basic training period and in training the individual soldier, but 
'When it came to field exercises it was felt that the troop needed some
one with more field experience. His observations of accused were as an 
officer, and he knew nothing of the personal habits of accused (R. 28-29). 

First Sergeant Robert C. Norman had known accused for about nine 
years, first as an enlisted man, arrl later as an officer when accused 
joined the. 86th Reconnaissance Troop in March 1943 as a firet lieutenant and 
troop commarrler. He stated that accused was a "qualified officer" and a 
11 good soldier•, was well liked in the troop and got along fine with the 
men, gained the confidence of the men beca~e he-was 11with the troops at all 
times", arrl enforced discipline but was "fair and square with it11 • Staff 
Sergeant Walter Roberts, Viho had lmown accused since March 1943, considered 
him one of the best troop colllllanders he had "ever soldiered under". He 
stated that accused was a "good man", did his duty, and the men liked him. 
Sergeant Roberts had been in the service about fifteen and a half years. 
Technician Fourth Grade Eugene Lefkowitz stated that the reputation of ac
cused was "about the best", he handled the men "squarely" and had no 
favorites, arrl he based their training on physical fitness, which they 
needed. Private Alvin A. Dobbins considered accused one of the best offi
cers they had ever had, because he lmew how to handle his men and was 
always fair with them. He stated that accused knew how to talk to the men 
and get work out of them (R. 39-40). 

It was stipulated that 10 other enlisted men, named in the . 
stipulation, wruld testify substantially the same as the foregoing witnesses 
(R. 41). 

Private James M. Sisk stated that the reuutation of accused with 
his iren was good, and that he was a good leader ~ fair to his men. 
Second Lieutenant Lewis T. Pratt, who served in the 86th Reconnaissance 
Troop with accused, stated that accused was 11hard working", maintained good 
discipline, was fair, arrl bore a good reputation. Second Lieutenant Delos 
L. Romer, l'lho had known accused since 24 August 1943, testified that ac
cused had nconducted his joo 11 in a thorough manner, had a good reputation, 
and was a leader of his men, a good officer U:t. 42, 45, 50-53). 

Private Sisk testified that when he wa.s in a poker game with ac
cused, Graves, Alexander, .t'equeen and Dickson, near Dennison Dam about the 
first or middle of November 1943, they had some whiskey, but he did not see 
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accused drink any. They also had 11 a batch" of bottles of Coca-Cola there 
(R. 42-49) • · 

'rhe accused elected to remain silent (R. 53). 

5. '!he evidence shows that about 5 August 1943 accused engaged in a 
game of stud poker with three enli~ted men, near Dennison !em, Texas (Spec. 
1); that about 10 Novanber 1943 he played poker with enlisted men at Camp 
Howze, Texas, arxl that during the game accused took a drink of whiskey, as 
did some of the enlisted men (Spec. 3); that about 25 January 1944 accused 
engaged in a dice game with enlisted men at Camp Livingston, Louisiana 
(Spec. 4); and that about 3 February 1944 accused played in a dice game with 
enlisted men at Camp Livingston (Spec.·5). A number of witnesses testified 
for the defense as to the good reputation of accused and as to his ability 
as an officer. 

Accused pleaded guilty to the four Specifications, except as to 
the drinking of intoxicating liquor with enlisted men as alleged in Speci
fication 3, but· aily in violation of the 96th Article of War. Although the 
ccnduct of accused was to the prejudice of good order and military disci
pline, it was not of such character as to compromise his character and 
standing as a gentleman. The Board of Review is of the opinion that the 
offenses of which accused was found guilty are in violation of the 96th Ar
ticle of War, and not of the 95th Article of War. (See CM 234558, Field, 
2 Bull. JAG 342; cM 241176, ~). -

6. The accused is 31 years of age. The records of the Office of The 
Adjutant General shCNf his service as follows: Enlisted service £rem l 
August 1930; appointed temporary second lieutenant, Anny of the United States, 
from Officer Candidate School, and active duty, 18 July 1942; temporarily 
promoted to first lieutenant, Aney- of the United States, 26 November 1942. 

7. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trialo' 
The Board of Review is of the opinion that the record of trial is legally 
sufficient to support only so much of the findings of guilty as involves a 
violation of the 96th Article of War, and legally sufficient to support the 
sentence ano. to warrant confirmation of the sentence. Dismissal is author
ized upon ccnviction of a violation of the 96th Article of War• 

.....~......-...~~..--~..,_,_~--.......--- -----·-.z....___.,Judge Advocate 

-------------- Judge Advocate 

--if--+,."'".~---~----·_·------·'Judge Advocate 
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1st Ind. 

War·Department, J.A.G.O., - To the Secretary of War.20 MAY 1944 
l. Herewith transmitted for the action of the President are the 

record of trial and the opinion of the Board of Review in the case of First 
Lieutenant Edward D. Martin (0-10,30267), Cavalry. · . 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally sufficient to support only so much of the findings of 
guilty as involves a violation of the 96th Article of War, and legally suf
ficient to support the sentence an::i to warrant confirmation of the sentence. 
'Xhe accused gambled with enlisted men on three occasions (Specs;· 1, 4 and 
5), and gaTllbled and took a drink of intoxicating liquor with enlisted men 
on another (Spec • .3). A nolle prosequi was entered as to Specification 2. 

The record shows that accused, with approximately 12 years of en-· 
listed service prior to his appointment as an officer, bore the respect and 
confidence of the enlisted men of his organization, and that three officers 
who observed him testified to his ability as an offic.er. I reco::nmend that 
the sentence to dismissal be confinned but, in view of all of the circum
stances, that the execution thereof be suspended during good behavior. · 

3. Attention is invited to a letter in behalf of accused from his wife 
to the President;. 

4. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President £or his action, am a fonn of Executive action 
carrying into effect the recommendation made above. 

' 

-
Myron c. Cramer,

4 Incls. Major General, • 
Incl.l.J\ec. of trial. The Judge Advocate General • 

.Incl.2~Drft. ltr. for sig. 
. S/W.

Inc1 • .3-Fonn of Action. 
Incl .4-Ltr. fr. Mrs. Martin .. 

{Only so mu~h of findings of guilty as involves violation of 96th 
Article of War approved. Sentence confinned wt execution suspended.
Q.C.M.O. 266, 6 Jun 1944) . 
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~ DEfARTMENT 
. J.:r:m¥ SerTice FeroH 

Ill the Office et 1he Judge Acinoate General 
Wa.ahiagtea, D. c. (229) 

SPJGK 
CM 252981 

G APR J944 

UNITED STATES ) FIRST SERVICE COMMAND 
ARMY SERVICE FORCES 

Te ~ 
Trial by G.C.M., convenea at 

CliaplaiD. (Captain) OriEN W. ~ Fort Devens, Ma.asaohuaetta, 
EAMF.S (C>-418287),_ChAplai:n ) 28 March 1944. Diamiaeal. 
Cerpa. · ) 

OPINION et the BOARD OF REYIEW' 
LYON, HILL and ANDREWS, Juage Advocates. 

1. The record of trial in the case of the offioer named above baa 
.been examined by the Board of Review and the Boa.rd submits this, its 
epinion, te The Judge Advocate General. 

2. .Aocused. waa tried upoll the tollmring Charge and Speoifica.tions a 

CHA.RGEa Violation of the 93d Article of Viar. 

Specification la-In.that Ch.a.plain (Captain) C>Nen w. Eames, 
SerTioe Command Unit No. 1129, did, at Cair.bridge, Massa
chusetts, on or about 1 February 1944, feloniously take, 
stee.l and carry away a.bout $281.00, United States currency, 
the property of Chaplain (1st· Lt) Ma.rtin B. Y0Mah011 and 
a.bout i50.00, United States currency the property of 
Cha.plain (1st Lt) Christopher Fagan. · 

Specification 2a In that Chaplain (Captai~) Owen W. Eames, 
Service Command Unit No. 1129, did, at Ce.lUbridge, Massa
chusetts, on or about 20 December 1943, feloniously take, 
steal and carry away ~10.00 in United States currency, the 
property of Captain Lawrence v. Curran. · 

Specification 3a In that Cha.plain (Captain) 0.Ven lf. Eames, 
Servioe Command Unit No. 1129, did, at Cambridge, Massachusetts, 
on or about 14 May 1943, feloniously take, steal and carry away 
one radio, value about ~2.00, the property of Captain John 
K. Darling. 

He pleaded guilty to and was found guilty of the Specifications and Charge. 
There was no evidence of any previous -aenviction. Ee was sentenced to dis-. 
mis s·a.1. The reviewing a.uthori ty a.p:2roved the sentence and forwarded the 
reoord of t~ial for aotion under Article or War 48. 
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3. Sununary of the evidenoe. 

a. Specification 3. 

On or about 14 May 1943, Captain John K. Darling, Corps of E.'ngineers, 
Chaplain Sohool, Harvard University, Cambridge, Massachusetts, was serving 
as an instructor at the school (R. 17). He owned a small portable General 
Electrio radio, wnioh, at the time, he had plac.ed on his desk. About noon 
he lef"t the room. iihen he returned at 1 p.m. the ra.dio was. missing. Later, 
some "civilian investigu.tors II brought back the radio to .him. A radio, 
whi~h Captain DarlinG identified by various charaoteristics ,as the one 
in question, was admitted in evidence (R. 18-20; Ex. 1). 

On 21 hlarch 1944, Captain George H. Schwartz, Judge Advocate General's 
Department, Headquarters, Ch.a.plain School, Harvard University, Cambridge, 
Massachusetts,. interviewed accused. Captain Schwartz was the investigating 
officer. He read Az:ticle of Vfar 24 to accused, and explained to him that 
he need not make a statement; that if he deciined to make a.statement, 
his declination would not be held against him; and that if he did make a 
statement, it could be used against him (R. 21,22). Thereupon, accused 
e;;pressed the desire to make a statement. The statement was dictated to 
a stenographer, transcribed, read by accused, and then sitned and sworn 
tQ by him (R. 23,24). Without objection by the defense, the statement was 
introduced in evidence (R. 24; Ex. 2). In it, accused stated that from 
November 1942 he had been statione~ at the Chaplain School at Harvard as 
a member of the faculty. He admitted having taken Captain Darling's radio 
from the latter's desk, on or about 14 Via.y 1943, intending to keep it. 
He knew that the radio belonged to Captain Darling. Soon after taking the 
radio, accused gave it away (Ex. 2). It was stipulated that on 14 May 
1943 the radio was valued at ~22 (R. 20). 

b. Specifioation 2. 

On 20 Deoember 1943. Captain Lawrence V. Curran, Corps of Engineers, 
Army Chaplain School, Harvard University, was stationed at the school (R.14). 
His 11officel' (apparently referring to a "study") adjoined that of accused 
(R.15). Captain Curran had in his.possession $35, representing contributions 
for Christmas gifts from offioers stationed at the school. Although the 
money did not belong to Captain Curran, he was accountable for it. At some 
time durinG the day, accused, who was "visiting" in Captain Curran's room, 
saw Captain Curran sitting at his desk counting the money. Before retiring, 
Captain Curran put the money in his desk drawer. The door to his room was 
not' .locked•. On the following day Captain Curran discovered that $10 of the 
$35.were missing (R. 14-16). 

In the written statement already referred to, aocused admitted that 
around 20 December he took $10 from th3 drawer of Captain Curran's desk, 
intending to keep the money for his own use (Ex. 2 ). 
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2..• Speoifioation 1. 

On l February 1944, Chaplain (First Lieutenant) :Martin B. McMahon, 
Chaplain Corps, Childress Army Air Field, Texas, was stationed a.t the 
Chaplain School a.t Harvard. At 11 p.~•. he prepared for bed •. He 
placed his olothes in his study room. His walle·(; was 1n the rear pooket 
of his trousers and contained $281. He turned out the lights and went to 
the latrine. His rooJillllates were a.sleep. 

Yfuen he left the room, the door between the bedroom and study was 
open, and the door leading from the study to the hallway was closed. 
Upon his return from the latrine about lla30 p.m., he noticed that the 
door to the hallway was epen a.nd the door to the bedroom olosed. Aboub 
6 a.m. the next day, Cha.plain MoMahon disoovered that his wallet and the 
money were gone. About 8 a..m. one of his roommates handed him the wallet, 
fromwhioh the money was missing (R. 9-11). 

In his oonfession, accused stated that on the night of 1 February 
1944 he was Officer of the Day in one of the dormitories •. He admitted 
entering the room occupied by Chaplain McMahon, a student at the school, 
and taking from Chaplain McMahon's trousers a wallet containing $281, 
belonging to Chaplain McMahon. He removed the money from the wallet a.nd 
replaced the wallet in "a pair of trousers". He intended to keep the 
money (Ex. 2 ). 

On l February 1944, Chaplain· (First Lieutenant) Christopher Fagan, 
359th Base Headquarters and Air Base Squadron, Army Air Base, Alamogordo, 
New Mexico, was stationed at the Cha.plain School as a student (R. 12). 
Accused was Officer of the Day., 1'lhen Cha.plain Fagan retired for the night, 
he left his wallet, oontaining about $50, on the desk in his living room. 
Next morning the wallet was missing. The wallet (minus the money) was 
reoovered by him next day (R. 12-13). 

In his oonfession, accused admitted taking Chaplain Fa.gan's wallet 
containing about $50. He removed the money, intending to keep it. He 
plaoed the empty wallet in the latrine on the floor below (Ex. 2). 

d. Aooused ma.de an unsworn s ta.tement to the following effect a He 
is lila.rried and has three ohildren. He has been a. minister sinoe 1924 
a.nd held the same parish for the 14 years immediately preceding his entranoe 
into. the Army in January 1941 (R. 25 ). From January 1941 until l Novelllber 
1942, he served as a chaplain with an infantry regiment. in which assign
ment he was very happy and believes he did goltd work. When he left. his 
regiment gave him a "review" (R. 26). 

However, within several months after accused's entrance into the Army, 
a domestio difficulty developed, whioh caused him deep distress, disillu
sionment, and unhappiness, and resulted in the breaking up of his home and 
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the deoarture of his wife (R. 26). 

On 1 November 1942 he was assigned to the Chaplain School as e.n 
instructor (R. 26 ). He found the work monotonous and he was not happy. 
In the spring of 1943. he "began to be a.ware of impulses to take things 
that didn't belong to" him. He admitted taking the radio and_ money. 
as alleged in the Specifications. Taking the radio and I11Dney did not 
make him happy. and he did not take "through any desir~ to gain. at the 
expense of others•. He had difficulty in understanding himself. He 
ma.de no attempt to spend or dispose of the money. and merely.kept i~ in 
his· foot looker (R. 27). · 

In January. accused went to his commanding officer. intending tg 
tell him the whole story and to make what restitution he could. but he 
could not "find it inII his heart to make the dis closure (R. 28). 

Accus~d believed that his cond~t did not result from "any fundamental 
dishonesty" in his ·nature. but rather from 11 in.Iler turmoil or tension". His 
chief concern is for his children. There is no·one to support them and no 
one except accused to whom they can turn. Accused wants the opportunity 
of. making a home and caring for them (R. 29 ). 

e. It was stipulated that accused has made restitution of the money 
and that the radio has been or will be returned (R. 30 ). 

4. The plea. of guilty 8lld the evidence establish accused's guilt. 

5. Specification 2 alleges that the money was the property of Captain 
Curran. The evidence shows that the money had been turned over to him by 
various officers. and was to be used by him in purchasing joint Christmas 
gifts. It was in his possession~ Larceny is a crime against the possession~ 
and it is proper to allege ownership in either the real owner or the person 
in possession (MCH. 1928. p. 173). Consequently. there is no variance'be-
tween the allegation and the proof. · 

6. War Department records show that accused wi\l be 44 years old on 
16 April 1944. He graduated from Tufts College and Tufts School of Religion. 
He ha.a been a minister since 1925. On 12 December 1940 he was appointed 
chaplain (first lieutenant). National Guard of the United States. and entered 
upon extended aotive duty. On 7 December 1942 he was promoted to captain. 
Army of the United States. 

7. '.LJle court was legally constituted and had jurisdiction of the person 
and ·subject matter. No errors.injuriously affecting the substantial rights 
of accused were committed during the trial. In the opinion of the Board of 
Review the record of trial is legally sufficient to support the findings and 
sentence and to ;;arrant confirmation of the sentence. Dismissal is authorized . 
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upen conviction of a 'fiolation of Article of Yla.r 93. 

Judge Advocate. 

Judge Ad.vo_ca.te. 

Judge Advocate. 

- 5 -
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lat Ind. 

WB-,! Department, J.A.G.o., J APR 1944- T~ the Secretary of War • 

. . ·1. Hsrewith transmitted for the action of the President are the 
record of tria.l and the opinion of the Board of Review in the oe.se of 
Chaplain {Captain) Owen W. Ea.mes (0-418287), Chaplain Corps. 

2. I oonour in the opinion of the Boa.rd of Review that the record 
of tria.l is lega.lly sufficient to support the findings and sentence and 
to warrant confirmation of the sentence. I reooxmnend that the sentence 
be.confirmed and carried into execution. 

3. Inolosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form-~ Executive action 
designed to carry into effect the.recommendation hereinabo'V8 ma.de, should 
such action meet with approval. 

Myron C. Cramer, 
Major General, 

3 Inola. The Judge Advocate General. 
Inol.1-Record of trial. 
Inol.2-Draft of ltr. for 
sig. Seo. of War. 

Incl.3-Form of Ex. action. 

(Sentence confirmed. G.C.M.O. 265, 6 Jun 1944) 
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WAR DEPARTMENT (235~
Army Service Forces 

In the Office of Tile Judge Advocate General 
Washington., D. c. 

SPJGN 
CM 253054 

UUITED STAT:i.S SIKTH AI~ FOP.CE ~ 
Te ) Trial by G.c.u• ., convened at 

) U.S. Anrry A.ir Base., Guatemala 
l~ajor RUSSELL B. HOUARD ) · City., Guatemala., Central Amer
(0-279449)., Medical Corps. ) ica., 7 February 1944. Dis

) missal and confinement for 
) two (2) years. 

UPINION of t.li.e BOARD OF REVTh--W 
LIPSCOMB., GA.2·,:BFELL and GOI.DEN, J~ge Advocates 

1. T}le Board of Review has examined the record of trial in the case 
of the officer above named and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CP..J.R.GE I: Violation of the 93rd Article of War. 

Specification 1: In that ~:ajor Russell B. Howard., I,iedical Corps, 
did., at Guatemala City, Guatemala., Central America, on or , 
about 4 April 1943, feloniously embezzle by fraudulently co11Terting 
to his 01lll use money of the value of TWo-hundred and Ninety-
five Dollars ($295.00)., the property of Sergeant Jil'.ES ABESHA.US, 
entrusted to him by the said Sergeant JA1,~S ABF.SHAUS. 

Specification 2: In that Major Russell B. Howard., Medical Corps, 
did, at Arnry Air Base Guatemala City., Guatemala., central 
America., on or about 27 July 1943, feloniously embezzle by' 
fraudulently converting to his o,m use money of the value o! 
Three-hundred and Thirty-seven Dollars and Eighteen Cents · 
($337.18), the property of the "Hospital Fund" United States 
Army Air Base, Guatemala City., Guatemala, Central America., en
trusted to him under the provisions of paragraph 1 a,· and para
graph 5 a (1) of ArIJ!3' Regulations 210-50. 

Specificatiol\ 3: In that Major RussEtll ·B. Howard, Medical Cori,s, 
did, at _Araty Air Base Guatemala City, Guatemala., Central 
.America, on or about 9 January 1943 .feloniously embezzle by 
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fraudulently converting to his o,m use money of the value of 
Seventeen Dollars ($1?.00)., the property of captain Ri.chari H. 
Shug., entrusted to him by the said captain Richard H. $hug. 

Specification 4: In that }&i.jor Russell B. Howard., Medical Corps., 
did., at Anq Air Base Gu.atemala Cit7, Gu.a temala, Cantral 
America., on or about 2 April 1943, i'eloaiously embezzle by 
frawlulently converting to his cnm. use money of the value of 
Thirty-six Dollars (SJ6.00), the property of :Major Sylnster E. 
Fa1r0l, entrusted to him by the_ sahl Ma.jor Sylvester E. Fawol. · 

Sp,cification 5: In that Major Russell B. Howard, Medical corps., 
did., at Anny Air Base Guatemala City., Guatemala, central 
.America., on or about 11 July 1943, w.i.th intent to de.fraud., 
falsely wi.ke in its entirety a cutain check, in the following 
words and fi~es, to wit: 

SAN ANTONIO, TEXAS JulJ ll., 1943 
FORT~ HUSTON BANK 

pay to the Order of MAJOR RUSSELL.B. HOWARD $ l00.,00 
ONE-HUIIDRED ·and no/100- - - - - - - - - - - - - - D o l 1 a r s 

(Signed) CHAS. I. Yi'EBB 

which check -was a 'WI'iting of a private nature, which might 
operate to the prejudice of another. 

CHARGE n: Violation of the 94th Article of ·war. 

Specification: In that J,~ajor Russell B. HOl98rd1 Medical corps., 
did., at Guatemala City', Guatemala, central America., on or 
about 11 May 194.'.3, wrongfully !nd knowingly dispose of by 
gift to Senor Eugenio Silva Pena two (2) automobile tj_re 
cas~s and tubes of the value of about Thirty Dollars 
(t30.oo), property of the United States .furnished and in
tended for the J.K.ilita17 Senice thereof. 

CHARGE IlI: Violation o.f the 95th Article of War. 

Specification'l: In that Major Russell B. Ho-ward., Jedical corps., 
did., at Army' Air Base., Guatemala . City, Gu.atemala, Central 
America., on or about 19·Ju1y 1943, with intent to deceive., 
wrongf'ully and unlawfully make and utter to Sergeant James 
Abeshaus., a certain check., in words and .figures as follows, 
to wit: . 

THE CHA.SE NATIONAL tw{I( 
Balboa Branch : ' July 19., 1943 

Fay to the Ord~r of JAMES ABESHAUS: $ 295.00 
TWO HUNDRED AND NINETY FIVE oo/100 - ,.. - - - - - Do 1 la rs 

1:signed) RUSSELL B. HOWARD 
- 2 • 0-279449 
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in payment 0£ a debt in the sum of Tm>-hunQI'ed and Ninety-
.tin Dollars (295.00) owed to the said Sergeant James 
.lbeshaus., he the said Major Russell B. Howard, th.en well knowing 

. that he did not have and not intending that he should han 
sufficient funds in the Balboa Branch Chase National Bank 
£or the payment of said check. 

Speci.fication 2: Same form as Specification l,· but alleging check 
drawn on Fort Sam Houston Bank, dated 27 July 1943, payable 
to order of' and made and uttered to Captain Charles A. Hulae.,· 
in amoi.:,nt of $100 at &&ne place, in payment of a debt in 
&.>nount 0£ $100. 

Specification 3: Same form as Specification l, but alleging check 
drawn on 'llle Fourth Street Bank., Louisville, Kentucky., dated 
31 July 1943., payable to order of and made and uttered to 

... Major William H. Agenbroad, in amount o.t SlOO at same place., 
in payment or a debt in amount of tJ.00. 

Specification 4: In that Major Russell B. Howard., t:edical· Corps., 
did, at Army Air Base, Guatemala Cify., -Guatemala, on or about 
27 July 1943, with intent to def_raud, wrong.fully and unlalfful.J,1" 
make and utter to captain Mack M. FJ3.binow:i.tz, a certain check., 
in words and i'igures·as follows, to wit: 

WHITESBURG NATIONAL R\NK 
1"nitesburg, Kentuclcy" 

July 27, 194.3 

Pay to the order o.t - MA.CK R. RIJ3INOWITZ $ 100.00 
ONE HUNDRED and oo/iOO - - - - - - - - - - - - - - - Dollars 

(ligne<i) RUSSELL B. HO~ 

and by means thereof, and as partial consideration for., did 
fraudulently obtain a check in the value of Tiro Hundred (.~00.00), 
from captain Mack M. FJ3.binowitz., he., the said ilajor Russell B. 
Howard., then wall knowing that he did not have and not :intending 
that he should have any account with the said '\VHITE.<3BUiiG 
NATIONAL BANK for the payn.cnt of said check. 

Specification 5: Same form as Specification 4, but ~lleging check 
drawn on same bank, dated .;30 August 194.3, payable to order of 
and made and uttered to same officer, at same place, in same 
Amount and fraudulent:cy obtaining thereby check in the value 
ot $200. · 

Specification 6: In that 0 ·ajor Russell B. Howard., l~edical corps., 
being indebted to captain RiGhard H. Shug in the sum of Twenty 
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Dollars ($20.00) for money receiTed which amount became due 
and payable on or about l ;:.arch 194:3, did, at Guatemala City, 
Guatemala, central America, rrorn about l uarch 1943 to about 
2 October 1943, dishonorably rail and neglect to pay said 
debt. · · 

Specification 7: Same ror:n as Specification l, but alleging check 
drawn on The Chase National Bank, Balboa Branch, dated 10 
December 1942, in amount o:t $99~ made and uttered to Thomas 
Woodward, at same place, in payment _of debt in amount or $99. 

Specification 8: In that Major Russell B. Howard, Medical Corps, 
being indebted to Thomas Woodward in the sum · or Ninety !!ine 
Dollars ($99.00) for money had and receiTed, which amount be
came due and payable on or about 9 December 1942, did, at Army 
Air Base Guatemala City, Guatemala, central America, from about 
9 December 1942 to about 2 October 1943, dishonorably fail and 
neglect to pay-said debt. 

Specification 9: In that :Major Russell B. Howard, Hedical Corps, 
beint; indebted to I,,ajor ;.raurice c; Tobin, in the· sum of Twenty 
Two Dollars ($22.00) for-merchandise received, which amount 
became due and pa.yabl• on or about July 19, 1943, did, at 
Guatemala City, Guatemala, Central America, from about 19 
July 1943, to about 2 October 1943, dishonorably fail and 
neglect to -pay said debt. 

CHARGE IV: Violation of the 96th Article of War. 

Specification l.: In th.at Major Ruaaell B. Howard, lvfedical Corps, 
being indebted to Uaximo Kosak, doing business under the trade 
name and style of "11:aximo Kosak & Co"., Guatemala City, Guate
mala, Central America, in the sum of Eighty Three Dollars and 
Twenty Cents ($83.20) for merchandise purchased, which amount' 
became due and payable on or about 17 July 1943, did, at 
Guatemala City, Guatemala, from about 17 July 1943 to about 
1 October 1943, dishonorably fail and neglect to pay said debt. 

Specification 2: Finding or.not guilty. 

Specification 3: In that Major Russell B. Howard, Medical Corps, 
being indebted to Alberto F. Walden and Rafael Piccioto, co
partners, doing business under the trade name and style of 
"Lavanderia San Antonio", Guatemala City, Guatemala, central 
America, in the sum of Fourteen Dollars and Ninety-Nine cents 
($14.99), for se?"Yices received, which amount beca.~e due and 
payable on or about 22 July 1943, did, at Guatemala City, 
Guatemala, Central America, fro:n about 2f July 1943 to about 
2 October 1943 dishonorably fail and neglect to pay said debt. 

Specliication 4: Finding of not guilty". 
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The accused pleaded not guilty to each of the Charges and Specif'ica-
tions and was found guilty of all of' them with the exception of Speci
.fications 2 and4 of Charge rl of which he was found not guilty and with the 
further exceptions of i.Jpecifica tions 6 and 9 of Charge III of which he 
was found not guilty as charged under Article of war 95 but gµilty of the 
same Specifications under Article of' war 96. He was sentenced to be 
dismissed the service., to .forfeit all pay and allo,iances due or to 
become due., and to be confined at hard labor., at such place as the re-

~ vil311ing authority might direct, for a period of two years. The review
~ authority approved the sentence and forwarded the record of trial 
tor action under Article of War 48 • 

.3. Th.a evidence shows that in April of 1943 the accused -was 
the Base Surgeon and senior medical officer at Guatemala Air Base, 
Guatemala City, r::entral America. He had fonnerly been the ConunandiJl.g 

_Officer at APO 662 and had there accepted deposits of money from 
various indiTiduals for safekeeping. Upon leaving for the Guatemala 
Air Base, he had repaid all of the sums entrusted to him (R. 14, 16, 
.'.37, 42). 

Among those who hadarailed themselves of-tbi.s depositary service 
was Staff Serge.en t James Abeshaus. Late in March of 1943, while at-tachecl 
to Albrook Field., Canal Zone, he received shipping orders transferring 
him to Guatemala Air Base. Preparatory to his departure., he closed his 
personal savings account with the Balboa Branch of the Cnase National 
Bank of New York and purchased a cashier's check in the sum of $295.00 
with the proceeds. Upon arriving at his new station he on or about 4 
April 1943 requested the accused to cash the instrument. The accused 
represented that 11he would probably have £the moneiJ the same after
noon". Despite repeated demands by the Sergeant; no effort to repay 
him was made until 19 July- 1943. On that day the accused gan him 
a personal check for $295.00 drallll on the Balboa Branch of the Chase 
National Bank of New York and expres-sed regret at the long delay. Ac
cording to the Sergeant., 

"I asked him if I could cash it without any trouble 
and he said that I could. I then took the check to the 
Banco Central in Guatemala and they would not honor • 
it, but would take it for collection. * * -:1- fjnii] said, 
to tr-.r the Bank of London and South Ar.1erica., Limited; and 
they would not honor it either. They said the only way 
they could cash it for me was to take it for collection., 
and they would send it to the Chase National Eank in the 
Canal zone., and I left the check with them for collection". 

In the meantime Colonel idwin H. La~th, the comm.andinc Officer of the Ease, 
had learned of the i..~dcbtedr..ess. He promptly i..~structed the accused., 
who had shortly before been iiven shipping orders, to satisfy the ob
ligation. In compliance with this order-the Sergeant on 25 or 26 
July was paid. the entire $295.00 in cash at the Colonel•s office. Four 
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or five days later the check dated 19 Ju.J,.y 1943 was returned marked 
"!Jlsufficient. Funds•. As of 19 July 194) the accused had $3.07 on de- . 
posit nth.the Balboa Branch (R. 1.3-22., 36-3?; Pros. 1., 20., 21., A). 

During June and July of 1943 the accused was the Custodian of 
the "Hospital Fund., Gua ternala Air Base" in the name 0£ which an account 
wa.s maintained at the Bank of London and South America Limited. In that 
capacity he receiTed Ration Savings for the month ot June., consisting 
of Sll..57.18 in cash., from captain (then First Lieutenant) Mack M. Rabino
witz., the Agent Finance Officer. i bank deposit, in that sum to the credit 
of the Ho1pital Fund wa.1 made by the accused on 27 July 1943., but o~ 
'$620.00 of it was in cash. The rest was comprised of two checks., one 
for $.337.18 executed by him and draw against the joint account of h:im
eelf and his wife with The Fourth street Bank of wuisville.,.Kentucq., 
and the other a draft for $200.00 signed b7 captain Rabinowitz and directed 
to the Pilgrims Trust company of Boston., i.Cassachusetts. The amount 
represent.d. by the two instruments had been withdrawn in cash from the 

.Ration Sa~s for June and applied ·by the accused to his personal pur
poses and uses. His exact balance on 27 July 1943 with The Fourth 
Street Bank was $27.13., and in "August his on],y balance was $17.l.3"• 
A nstop Fayment11 order from the accused was received by the bank on 4 
August 1943., and the check of 27 July 1943 was returned on 6 August 1943 
marked "Fayment Stopped". The background of the check for ~200.00 was 
related by captaill Rabinowitz as follows: 

nan 27th of July 1943., :,Jajor Howard and I had a con
versation in which he told me he was leaving., that he had 
received his orders., and he asked me if I would loan him sane 
money., and I Hid that I would., and we didn't discuss the amount., 
but he said he would give me a post-dated check for the money 
and I S\1€:gested that we go to my office and I would write him 
a check. As he started to write out the check., he said that he 
-.as going to f;ive me two (2) checks in the amount of One hun
dred dolla.rs {$100.00) each and ~sked me if that would be all 
right., and I said •Yea'. He said that he would like to make one 
check for August 15th and one for August 30th. He did date OJ:Le 
or the checks J~ 27th., which was the current date., but I agreed 
to hold it until August 30th. He gave me two '(2) checks; one 
dated July 27th for One hundred dollars ($100.00)., and one dated 
August 30th for One hundred dollars ($100.00)., drawn on the 
Whitesburg National Bank., Whitesburg., Kentucky., and I gave him my 
check for Two hundred dollars ($200.00) drawn on the Pilgrim 
Trust Company., Boston., Mass." 

The checks drawn on the ff'J.lhitesburg National Bank" were deposited shortly 
af'terthe dates agreed upon. ·Both were returned unpaid. Subsequene . 
inquiry- disclosed that there was no "Whitesburg National Bank" and that 
the accused had no account in the Bank of -mutesburg., 'Which waa the 
only bank in Whitesburg., Kentucky. A.s a consequence of the accused's 

. nstop Payment" order to the Fourth Street .Bank., the Hospital Fund account 
was overdrawn as of 27 Septeber to the extent of ~261.':l2. In lieu 
or· the rejected instrument addressed to the "Fourth st;eet Bank".,. . 
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the Bank of !Dndon and South America Limited received the following 
day another check in the sum of $337.18 dated 6 September 1943 and 
drawn on The Seymour National Bank of Seymour., Indiana. This last 
check ,ms sent to New York for collection., but it was recalled at the 
request of the accused without presentation, and it., amount was "evE111tr
ually covered• by him With the proceeds of travelers checks Qn the 
Mellon National Bank (R. 24-37; Pros. Exs. 2-5, 24-25, B., I., J). 

Early in July of 1943 the accused had borrowed $100 from 1Jajor 
(then captain) Charles A. Hulse., the •General Medical officer• at Guatemala 
Air Base. A check in that sum drawn against Fort sam Houston Bank, s~ · 
Antonio., Texas., was executed by the accused and sent to :i.fajor Hulse 
on~ 27 July 1943. It was not honored becausEt of asignature illegible"• 
Sane. ,three weeks after its return the original loan was repaid in full b;r 
the accused. A search of the Bank's records failed to disclose any ac
count in his name (R. 42-44; Pros. Ex. 22., E., G). 

, Another check for $100.00 drawn on the Fort sam "Huston• Bank of 
San Antonio., Texas., bearing the signature "Chas. I. 1'[ebb"., and made payable 
to. the accused was indorsed by him and cashed at the Guatemala Post Ex
change on 11 July 1943. It., too., was returned because of "Signature il
legible". Upon interrogation., prior to the trial., the accused admitted 
that "I wrote that cl,eck at the Post Exchange one afternoon when I was a 
little drunk". Expert testimony clearly established-~ signature to be 
in his handll'I'iting. "Chas. I. Webba was not a fictitious character._; He 
was an Infantry major and a brot..rier of the accused's 'Wite. He did not 
maintain an account at the National Bank of Fort Sam Houston and had never 
authorized anyone to U:se his name and signature. In his deposition., how
ever., he did state that.,· if he had known about it., he would have ratified 
the accused's check. "The reasons are quite obvious because o:f the relation
ship with my sister and her-family". The Post Zxchange was reimbarsed by 
the accused in cash .for the amount of the check on l or 2 October 1943. 
In pursuance to the instructions of Colonel Cole., the Inspector General 
of the Sixth Air Force., no attempt to obtain payment had been made {R. 59-
69; Pros. E:x:s. 10., E, F., G). 

In the lGst week of July "on a Tuesdaytt., the accused solicited 
Major W'illiam H. Agenbroad for a loan of ~t,100 "until Saturday., Saturday 
being payday!'. The Major advanced the sum. ·When Saturday arrived., the 
accused was unable to make repayment but in lieu thereof delivered a 
promissory note and a personal check, each for $100. The additional 
security of the promissory note was provided at the request of Colonel 
Lauth. "About three weeks to one month latern the check 1'hich was directed 
to the Fourth Street Bank of Louisville., Kentucky., was returned with the 
notation "no account". Upon the accused's return from the United 
States soma time thereafter he paid $100 in cash to 1.1.ajor Agenbroad 
with monies borrowed from Colonel.Lauth. The accused's balance with 
the Fourth Street Bank on 31 July 1943 was $17.13., and on 9 August 1943 
he closed the account. The check to Hajor Agenbroad was returned on 13 
August 1943 (R.,70-74; Pros. Ex. I). 
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More than a year before~ while. saning at APO 662., located 
on the Galapa.;os Islands in the Pacific., the acc\18.ed had. made the ac
quaintance ot Mr. Tom R•. Woodward a general construction superintendent. 
On or about December of 1942 Mr. Woodward was a patient 1n the .Station 
Hospital. In his deposition he has stated that: · 

"I laid $99.00 in currency on the table alongside my 
- ..,' bed • • • and when ffee accusei/ saw the money ther, he told 

· ; me he would put it in the hospital sate tor sate keeping., it 
'· I so desired. I told him to ta;,;:e the $99.00 and place it in 

the safe. I handed the money to him." · 

upon his release from the Hospital on or about 8 December 1942 he asked 
the officer in charge of the sate for his f'unds. They were not there. 
Four or fiTe days thereafter Mr. Woodward received in the mails a check 
for $99.00 si;;ned by the accused and drawn on the Balboa Branch of The 
Chase National Bank of New York.· It was cashed by Major Leroy Bitcon, 
the local Post Exchange Officer., and deposited in the Post Exchange bank 
account. "In due course it 113.s returned N.S.F." Jl_ajor Bitcon immediately 
wrote to the accused., llho had in the meant::.nte bean t~ferred to the 
Guatemala Air Base., requesting "a postal money order" •in order to make 
said check good with least possible delay." No rep!J' was ever received. 
?Jr. Woodward reimbursed the Post Exchange and wrote to the accused twice. 
No answer was forthcoming on either occasion. The· obligation is still 
unpaid. As of 10 December 1942 the accused•a account with the Balboa 
Branch wast1$l0.59 overdra11n1t (R. 74; Pros. Exs. A, K, L, M) •. 

According to :Major Richard H. Schug., 

"Shortly after lJ,he accuseiJ arrived at Guatemala Air Base 
he was telling Captain Huffman and myself about purchas:ing aome 
Peruvian blanbts and carved bone chess set through a friend of 
his at Galapagos Islands. I requested lJ,he accuseiJ to secure tor 
me two (2) Peruvian blankets and one c.arved bone chess set.,. the 
price of which was Seventeen Dollars ($17.00)., and vre were . 
to have obtained them iJl time for transmittal to the States be
fore Christmas. Both of us., captain Huffman and myself., gave 
him that amount of money., Seventeen Dollars ($17.00)." • 

Neither of these items was delivered. \'Jhenever Eajor Schug inquired 
about them., the accused told h:IJn that "the person ha was working through 
at the •Rock' (Galapagos Islands) had ej_ther gone or was having difficulty 
in securing the merchandise". In the early part of March of 1943 the 
Major WiiS "accosted" by the accused and asked for a loan of $20.00 nto 
enable him to go to town that evening". The money was advanced upon 
the express understanding that it would be repaid the following morning. 
Despite several demands by 1!iajor·schug both orally and in 11riting., the 
total indebtedness of $37.00 was not satisfied/by the accused until Novem
ber of 1943. On one occasion., just prior to departing for Albrook Field, 

. Major Schug had asked for payment and had been 1assured that the accused 
ttwou1d go into town that night and cash a check". The Major testified 
that on •the morning of April 28th., at about 5:30., I woke him up, as he 
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had asked ne to do, and he told me at that tL,ne that he had forgotten 
to cash a check, but that he would cash a cheok that day and send the 
money to me"• After the Charges were preferred, the accused admittea the 
indebtedness to the Investigating Officer, and it was then that arrange
ments f'or payment vl9re ma.de (R. 37-40, 50). 

During the month of' February and Y..arch respectinly, PriTate 
Walter R. Harrison and Corporal Adolph A. Bambie were transferred from 
Guatemala Air Base to the Galapagos Islands. Before leaving they had con
tracted debts aggregating $36.00 at an establishment entitled "El R:Lncon
cito". Upon having the matter called to their attention at their new post, 
Corporal Bambie paid ~3.00 and Private Harrison ~33.00 to ?.!ajor Sylvester 
E. Pawol of' the ,·:edical Corps. He pockeuid the money and on 2 April 
1943 mailed his _,personal ch.eek for the total to the accused, who. cashed · 
it and applied the proceeds to his Olill purposes. · The obligation not 
having been satisfied, the owner of "El P..inconcito" addressed a letter to 
the CO!!'.manding Officer of Guatemala Air Base. The Public Relations Office 
sent an inquiry to the Galapagos and was in due course informed that the 
a>nount in question had been turned over to the accused. Havini; been 
confronted with the correspondence, he made full restitution in November 
of 1943 (R. 40-41, 51-52; Pros. Sxs. 6, 7, 8, 9, C, D)~ 

The accused visited ~rajor 1Iaurice Costello Tobin, of' the Corps 
of' Engineers, on 11 Hay 1943 and asked "about getting some tires". 
The !;!ajor was the resident engineer for Pan Americ&n Highway in Guatemala 
City and was in "compleui cl:arge of everything connected to .the Highwayt', 
including the "Bodego" or warehouse of the United States ~ineers 
Department. To quote from his deposition 22 January 1944, 

•r,'/hen the [accuse{! saw me on this date, he told me 
that he had a car which he was using in his own organization 
and that he had. a lot or /jii} running around to do from the Base 
to ·the butcher shop, etc., in Guatemala City, and also stated 
th·,t he sometimes took trips to San Jose, Guatemala. I asked 
him how he got by the Colonel in usin;:; the car for his use. He 
said that the Colonel knew he was usin[; the co.r and so he went 
on using it. He then volunteered the information that the Base 
Finance Vff'icer was paying renta 1 on this car. I' then called up the 
Bodego and gave instructions to give ~he accuse~ two (2) . 
650xl6 tires and two (2) 650x16 innertubes and to make Hemor-
andum Receipts for sar.i.a.11 

This order was promptly executed. Upon receiving the tires and inner
tubes the accused turned then over as a eift to Senor EU[;enio Silva 
Pena "for the kind way in 'Which ffiiJ had tr~ated the faccusei/ as a law
yer". The transfer was not iit. ~;vnent of any 11financial indebtedness" 
but the Senor did atata that "I had served. him as a la-wyer and had not as 
yet charged hi.'11 anythine". So1:ie tb1e late:r, upon learning o:f the ac
cused I a impending trip to the United States, Major Tobin "began to get 
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worried about the tires and started ar,i investigation ••• to determine 
where" they were. It was not, however., until the accused'• return to. 
Guatemala that t!":e details of the transaction were ascertained. On 17 
Oatoaer 1943 he informed the ?.!ajor or his apres,nt" to Seno:r,_" Pena. The 
tires were retrineli on 22 October 1943 and the tubes on l2 November 1943. 
The tires were 11in perfect condition11. They were property or the Unit,ed 
States Gonrnment, and their stipulated value was $30.00 (R. 53-58; · 
Pros. Exa. 18, 19, H). 

Major Tobin and the accused had exchanged numerous courtesies 
in the purchase of small supplies for one another. !.iany ,of the trans
actions were unusual but were necessitated by the lack of aiequate 
facilities in Guatemala. T'.nus the accused. had supplied several or the 
Major•s Pan American :J:ighway stations nth groceries. The Major hall 

--. attempted to make payment., but the accused "just put it off•. "Arouna 
the latter part of Jun, 1943" the Ha.jor., in the pNsence of the accused 
and a Major Burleigh of the Quartermaster Corps, had. re~arked. that ht 
was about to go to Ii:anagua. liajor Burleigh thereupon requested that 
two alligator purses be purchased for him ahd ha_naed Major Tobin $20 to 
cover the cost. The accusei then also asked that"th_e same service be 
perf0rmed. for him and saia.., "I'll pay you for them when you get-back". 
In !lanagua I:Iajor Toain a.is covered th.at the price had. been increased. i'rcm 
$10 to $ll per purse. He paid for four and brought them. to Guatemala 
City. In the meantime ]tajor Burleigh had been 'transferred to Galapag·os 
Islands. When. told around 19 July 1943 that the purses were ayailable, 
the accused came to Major Tobin's office ane. stated that tt! will take 
all four ••• and.send two ••• to the Uajor ••• I will -pay you for 
these in the next day or two". Payment was no'!i actually made until 25 
October 1943 which was on~ !our days before the formal charges hero 
under consideration were preferred (R. ll., 76; Pros. Ex. R)•. 

Contemporaneously lti.th most of the transactions described above, 
the accused had contracted a number of oblications for merchandise and 
laundry ant cleanin;; service 1'hich also.remained unsatisfied.until shortl,y 
before or a.t'ter the preferment of charges. Thus., on 17 July 1943 he 
.became indebted in the sum of $83.20 to Eaximo Kosak & Company. It was 
due within thirty days., and senral bills for it were submitted. n·. 
was paid in full on 1 October 1943. The accused had had ceru;.in dry 
cleaning and laundry done by the Lavenderia San Antonio of Guatemala -City • 
.A.s of 22 July 1943 he o,1ed them CJ.L...99., which was payable "1fhen the 
customer is presented the bill and if he cannot pay at that time the b.ill is 
pending until such time as the customer can payn. A detailed bill 11as 
delivered to the accused in A~'Ust. It was ultirnatel.y satisfied be-
't;nen 20 and 30 October 1943 (R. 77-81., 83-85). - 1 , • 

To extricate the a~cused f?UD his financial entanglement., Colonel 
Lauth, "sometin:e subsequent to July 1943" arranged a general settle-· 
ment. He testified that: ,. 
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•There 11as no information given to me a1 to the exact · 

indeb~dness, with amounts due people or firms that made up 
the .total that Major Honrd ad.vised me he and at that 
time. I had asked h1m ~ ascertain exactly ,mat bills 
he may have, outstanding in town to· .tim.s or people and 
to let me know lib.at that total ns and that I might pos-
sib~ assist him to clear all those prior to his departure, 
that I would not 11ant to have SXJ:/' correspondence with 
regard to unpaid bills when any officer cleared the Post. 
The f'ollowiJ18 · day he brought in a list ,r1th some namea and 

· amounts opposite them and a total. He did tell me it in
cluded One hundred dollars ($100.00) to Major Agenbroad. and 
Two hundred dollars (~00.00) to captaill Rabinowitz and the 
sum total was slightly over Eleven Hundred Dollars ($ll.OO.OO). 
I advised him if' the two officers would be T.ill1ng to wait until 
he could. pay them., I would offer to lend him the money to settle 
all other debts he had. listed.,., and deducting the amounts due 
the two officers lef't something over Eight Hundred Dollars ($800.00)., 
and with su:t'f'icient money for his trip to the states he estimated 
it would take Eight Htmdred and Seventy ,Dollars ($870.00). I 
gave him this much in cash and I do not know whether Captain 
Hulse•s indebtedness was included in the total." 

As evidence of the loan two notes., each in the sum of $435.00, were 
executed by the accused. The Colonel in advancing the necessary funds 
acted in both a personal and official capacit.r. 1\'hether he has since 

· been reimbursed do·es not appear (R. 46-48). 

4. The accused., after he had been apprised of his rights relative 
to testifying or remaining silent, took the stand in his Ol'ID. defense. 
Two other witnesses were called on his behalf. Staff Sergeant Abeshaus., 
who had also testified for the prosecution, merely elaborated upon his 
~evious testimony concerning the manner in 'Which the accused, while sta
tioned on the Galapagos Islands, had discharged his duties as the · 
custodian of sums of money entrusted to him for safekeeping by enlisted 
personnel. Each man's deposit had been placed in "an envelope., with his 
name and the amount written on it., and it was placed in the strong box 
ila the office". When the accused was about to leave the Galapagos Is
l.ands., he requested all enlisted men who had money "in the bank" to with
draw it. All cash entrusted to him was returned to its owners. 

Colonel Edwin H. Lauth., the other witness, had also testified for 
_the prosecution. He now added that he believed that the accused 

' "did a superior job here and I so rated him on his Fom 
66-1. He displayed an interest in not only th·e activities here 

· on the Base, but at that t.1Jne we had no Veterinary Officer and he 
ma.de inspections of the various firms and·busi..~ess houses and was 
constantly striv'...ng to improve our sanitary conditions. He iias 

quite interested·and developed a·system of inspecting the iatrines 

11 
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and checking their condition, using the same system here as he 
had used at Galapagos Islands, which resulted in changinb our 
sanitary condition from quite good to such condition that we 
weI'Q no longer criticized due to the condition of the latrines, 
and the hospital was rated such that I never had any reJ:)Orts 
from the Sixth Air Force Surgeon·indicating any action -wa.s 
necessary." 

In the light of subsequent revelatio~s, the Colonel ~ould change the 
accused, s personal character rating to ttsatisfactoryn but would retain 
the same rating for "his official acts as Base Surgeon". The character 
and discipline mark of 11superior11 had been given with full knowled;e 
that the accused was indebted to enlisted· men (R. 91-98). · 

Heither Staff Sergeant Abeshaus nor Colonel Lauth appreciably 
strengthened the defense's case. t'/hat was tr.ie of their testimony 
was even more true of that of the accused. He did not in the main deny 
or attempt to disprove but merely added, explained,and pleaded in miti-
gation. · · 

:Most of his financial troubles were attributable to njust drinking 
too much and runnin.:; aro:md too much11 • A girl named Lola. Luna had been 
an object of his attentions. Having once involved himself in debt, he 
had found it nacessary to "Rob Peter to -pay paul11 (R. 107,. l12). 

He was I:1.arried and the father of two boys. While a captain he had 
allotted ~50 of his pay to his wife from whom he was estranged. Upon his 
promotion to Major he had increased this sum to $350. His total Army in
come was $465 per month. The only- other source of funds available to him 
was his father's estate 'Which consisted of real estate and cash having 
an aggregate approximate value of $30,000. AlthOU[;h this property was 
subject to a life interest in his mother, he had an agreement with her 
1twhereby she would have a bank account and JF.iJ could get the money"• 
Whenever he had "wanted anyt,hing" she had granted his requests. About 
l July 1943, prior to his leaving Guatemala for the United States., he 
had 'Wl'itten her asking her to send him 11000, but the letter had not 
reached her because she was then vacationing at a "tourist place" to 
'Which·"mail was not delivered directlyn (R. 101-103, 113-115, 123). 

He had a joint account with his wife at The Fourth Street Bank 
of Louisville., Kentucky. It had been opened by- her sometime after 28 
:.:ay 1942 when she sailed frora Panama for the States. ·:men he executed 
the check for $337.18 payable to the "Hospital Fund", he had no know
ledge that t..~e monies on deposit were insufficient to warrant payment. 
He _left Guatemala to return to this country on ,31 July 1943 and after 
his arrival here 

"oner about 3rd or 4th o:t August, I went to the Fourth 
Street Bank and :inquired as to my balance in the bank, wnich 
was joint w-lth my wife, and I discovered my funds were depleted, 
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and I decided that it was unsatisfactory for two people to draw 
on the account., and I closed the account., that is the joint ac-
count with my wife., and asked my w:i.:e to deposit her check to her 
account only so there would be no discrepancy thereafter, q.nd 
I would write to her :tor it. Knowing the check for $337.18 
was coming in., and rather than have it returned for insufficient 
funds., I stopped payment until I could get in touch with m7 
wi!e. I also notified. them to stop payment on the check for 

~ · ,One Hundred dollars to l{ajor Agenbroad.n 

On the respective dates of the checks to the Eospital Fund and to llajor 
Agenbroad he believed nthat there were sufficient fu.~ds there for both" 
(R. 100-101, 103, 120). 

Between the 15th and 20th of August 1943 he succeeded in co~
tac\ing his mother and obtained another $1000 from her. With this sum he 
purchased travelers• cheeks in denominat~ons of $20.00 each. He intended 
tQ use some of these to pay the second check to the Hospital Fund dated 
6 September 1943 upon presentation and. consequently 4id not make a deposit 
to cover that amount in a newly established account with-.. the Seymour 
National :3ank of Seymour., Indiana. ' 

He did not follow this plan of action because of his reC',all to 
Guatemala. Colonel Lauth granted him pennission to pay the ~337.18 in 
travelers' checks directly without waiting for t.~e check on the Seymour 
National Bank to clear(~. 103-105., 115). 

It was not his purpose to deceive Staff Sergeant Abeshaus. Re
payment was demanded on three occasions between April and the end of July', 
1943. The "first time" the_ accused did not lmow whether t.l-ie Sa~eant• s 
check had been honored, "the second and third times /_f,he accuse~ did 
not have the money." The check of 19 July 1943 was delivered with 
the warning that it might not be honored. In that event the accused 
promised satisfaction in cash. Payment of the obligation was event
ually made "before the check had a chance to clearn with funds advanced 
by Colonel Lauth, 1fajor Agenbroad., t!ajor Hulse, and captain Rabinowitz. 
This was an instance in which he had "borrowed from 'Peter• to f>3.Y 
•Paul,,, (R. 107-109., lll-113). 

With reference to the blankets and chess set for which };!ajor 
Schug had advanced $17.00, the accused stated that: 

hI told hi."U that I knew the priest on the 'Rock' /§ab,
pagos Islandi7 who served Salinas and Talara, so I wrote to 
the Fat.1-ier and asked if he could obtain same to let me lalow 
and I would send hi.'l'l the money., but I never he~rd from him." 

No money accompanied this correspondence. AlthougH Major Schug never re
quested the return of the money., he did demand "the merchandise". The 
accused had no "definite date in mind" as to the repayment of the 
C,17.00, but he "did not intend to keep it". He admitted borrolfi...ng t:K>.00 
from ;~ajor Schug in March of 1943, but did not remember ever having been 
asked for payment. (R. 105-106., 116). 
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He,had not turned over the $36.00 received from Major Pawol, 
because •we were not authorized to go do1'Il to the •El Rinconcito•, n 
were authorized· to turn the money- in to the S-211 • The accused cashed 
the check and retained the proceeds. He "intended to take care of that 
indebtedness upon IJdil return• to the United States (R. 106, 117). . 

He admitted signing Major Charles I. iiebh 1s name, 

•because I knew if' it came to his attention it would be 
honored. I needed mone~ at that time and I had reason 
to believe he had a checkil1g account in that bank aecause 
he had bHn on duty in caledonia and had an account, in that 
bank. I knew if' it C3Jl.e to his attention he would honor it. 11 

Despite the accused• s estrangement from his w:i.f'e, he was on_•excellent" 
terms with his w:Lfe 1s brother, Major Vfebb. When the accused executed 
the check, he "had been drinking quite a lottt-. He had ~o definite in
formation but •understood• that his brother-in-law had opened an account 
at the Fort·sam Houston Bank before leaving for New caledonia (R. 106-
107, 117-118). . 

The tires and tubes turned over to Senor Eugenio Silva Pena 
were merely loaned to him. No gift was contemplated. When the accused 
left Guatemala on 31 July 1943 for the United States, he did not instruct 
anyone to retrieve the tires because he 11assumed /JheiJ were not going to 
be needed" by the "Government" (R. 107-108, 118-119). 

' 
He received four purses from 1.fajor Tolin and had two of them sent 

to Major Burlei&h on the Galapagos Islands. As to the two of which the 
accused retained possession "I was·going to -pay him when I got the moneyn
(R. _108, 12.3-124)., 

The· debt to Mr. Woodward had not been paid even at the time of 
the trial 

"Because I had the hazy idea that I had sent him the 
money. I was in tol'lll one night drinking with some of the 
Contractor employees at the Le Grande, 'Who came up.here and 
vmo worked for Mr. Woodward., and I recall I requested one of 
the individuals to give the money back to Mr. Woodward. I 
remember going to Ciro•s and the Fa.lace Hotel to get American 
money- to send back to him, and I don• t recall whether the in
dividual received the money or not. I know that the next day 
I was approximately One hundred and twenty-fiTe dollars ($125.00) 
poorer. ,However, I am perfectly willing to take the word of 
Mr. Woodward that he has not,received the money and that he 
will.receive restitution.n 

The check Which the accused delivered in payment of the obligation of 
f99.00 was drawn against a joint account lti.th his wife. She no longer 
made any withdrawals from it, but, since he expected certain remittances 
from the Consolidated Coal Com-pany by whom he had been employed before 
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entering the Army., he did not know ;vhat his balance ,,as (P.. 109-110., 
121-123., 126). 

He admitted that he_ had no account with the Fort sam !Iouston Bank 
at the time he executed the check to Major Hulse. The accused main
tained., however., that he informed t:1e ft.fajor that 1'when I was returned to 
San Antonio I would open an account., but I was not sent to San Antonio" 
(R. 119). . 

Although he liad no accQunt ·with the bank in w:1.itesburg., Kentucky., 
during 1943, he might.have opened one in 1940 when "he lived in that 
community11 • He had then practiced medicine in the mininr; eamps at Roberts., 
Kentucky., as an employee of the Consolidated coal Company. Compensation 
for his ~ervices was "collected on the payroll ••• and I had instructed 
them when I left t.li.e states, to send these checks to me in the canal 
zone at Fort Kobbe., according to any collections they o'Vl8d me, l'lhich 
1ras around Nine hundred dollars ($900.00), this I never received, and 
when I went back I expected to go pack to the Coal Company and renew 
that proposition that was owed me, to be deposited in the Tfnitesburg 
Bank". These funds would have assured the payment of the checks to 
captain Rabinowitz. A number of remittances from the coal Company 
had been deposited to the credit of the accused at the Balboa Branch 
of the Chase National Bank (R. 12~121., 125)! 

When he had departed froo Guatemala on 31 July 1943., he had 
expected to satisfy his "debts in totm" to various purveyors of goods and 
services nas soon as I got the money11 • Upon his return from the United 
StatQs he paid all his bills. His only outstanding obligations at the 
time of his trial were those to colonel Lauth and to ;.;r. Wood193.rd (:fi.. 109., 
124-J.26). 

5. Specification 1 of Charge I alleges that the accused did, non 
or about 4 April 1943, feloniously embezzle by fraudulently converting to 
his own.us.e money of the va.lue of"~295.00,; "the property of Sergeant JA!.:ES 
ABESFAUS., entrusted to him by the said Sergeant JC;!ES ABESP.AUS. n Speci
fication 2 ot Charge I alleges that the accused did., "on or about 27 
J~ 1943, felonious]¥ embezzle by- fraudulently converting to his own 
use money of the value of'~ $337.18, ".the property of the Hospital Fund, 
United States Army Air Base, Guatemala City, ••• entrusted to him under 
the provisions of paragraph la and Paragraph ·,5a (1) of Arnry Regulations 
210-3ou. Sr,ec1£ication 3 of Charge I alleges that the accused did non 
or about 9 January 1943 feloniou~:1¥ embezzle by fraudulently converting 
to his own use money of the value ofn $17.00, "the property of captain 
Richard H. ShUi, entrusted to him by the said Captain Richard H. Shug.n 
Specification 4 of Charge ·r alleges that the accused did non or about 
2 April 1943, feloniously embezzle by fraudulently converting to his 
own use money of the value of11 $36.001 "the property of Major Sylvester 
E. Pawol, entrusted to him by the said :t:ajor Sylvester E. Pawo1.11 These 
acts were set forth as violations of Article of ".Tar 93. 
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Embezzlement is defined by paragraph 149h of the I.:anua~ for 
Courts-Martial., 1928., as "the fraudulent appropriation of property by a 
pers·on to whom it has been intrusted_ or into whose bands it has lawfully 
come.n T"nis language is susceptible of application to varying factual 
situations which superficially differ from one another but which actually 
have a common denominator in that they all involve a breacq of trust by 
one occupying a fiduciary position. The rule pertinent to all such cases., 
stated in its broadest form., is that any person who· lawfully accepts. or 
assumes possession for an indeterminate period of the money or property 
_.of another aa a trustee., agent., or bailee., must, unless prevented by some 
~upervenil'lg cause beyond his control, ·repay or redeliver upon demand_of 
the o1'?ler. This principle., read in conjunction with the facts herein re~ 
lated., clearly shows the accused to be guilty of embezzlement as alleged 
in the first tour Specifications of Charge I. The check for $295.00 was 
placed in his hands for the sole purpose of cashing. Its probeeds were 
to be paid to Sergeant Abeshaus later that very day. They were not lent 
to the accused nor did he acquire any property interest in them. Yet 
when demand was made upon him., he procrastinated., gave a check dral'lll 
upon insufficient funds.in payment., and finally made restitution only 
after the intervention of superior miliu.ry authority. As was said in 
CM 130989 (1919)., Dig. Op. JAG, 1912-1940, sec..___451 (17)., nrn the absence 
of any explanation by the accused as to why he wa~ot able to pay the 
money on demand, sufficient facts are shown to establish a prima ~ 
case of embezzlement." No satisfactory rebuttal evidence having been 
adduced by the defense., the prima ~ case ha:s bec?J'D,e conclusive. 

. The accused•s appropriation of the $337.18 compri1ing a portion 
of the Hospital Fund was a !lagrant dereliction of an express fiduciary 
duty. As custodian., he was required to be prepared to account and turn 
over upon demand at any time. The fact that he may have honestly and 
sincerely intended to return the swn taken does not mitigate or e:>...'tenuate 
his conduct. To quote from C.1! 192530 (1930); Dig. Op. JAG., 1912-1940., 
sec. 451 (18); · 

"The act of a custodian of company funds in borrowing 
them for even temporary personal u~e constitutes the of!ense ot 
embezzlement. The fraudulent conversion, which is the essence 
nf the offense of embezzlement., exists in such case despite the 
fact that accused may have intended to return the moneytt. 

The accused purported and assumed to act as an abent for both 
1!ajor Richard H. Schug and i,rajor Sylvester E. Pa.wol. As such., he ns · 
obviously a fiduciary and strictly accountable for all funds received 
£rom them. His legal and moral obligation was to apply the e17.oo from 
.Major Schug and· the t36.00 from !;rajor Pawol to the purposes for which· 
those sums had been intrusted to him or, in the alte-rnative., to return 
them promptly. Under no circumstances was it proper for him to use them 
for his own benefit. That Major Pawol was himself an agent for others 
is :immaterial. He was the accused•s principal and the accused was r~ 
quired to render him the faithful and honest service expected of an 
agent-fiduciary. 
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In all four instances of embezzlement t.<ie restitution of the 
mu:1ies converted does not diminish the offense., particularly when it is 
c·:msidered the,. t payment ,,;as n::.ade unt::.er· pre :;sure from superior military 
authority or after the preferment of cou..,.t-martial charges "**The 
return of the amount of the fund po~t ~ motam is of no probatiYe · 
value, except as an admission that he was responsible for it. It does 
not tend e:".ther to negative or to excuse the offense charged" C!.! 123492 
(1918); Dig. Op. JAG., 1912-1940., sec. 451 (17). . 

6•. Specification 5 of Charge I alleges that tte accused did., "on 
or cibout 11 July 19'43, with intent to defraud., falsely make in its entirety 
a certain check" in the sum of $100.00 drawn on the Fort Sam Houston Bank 
of San Antonio, Texas, payable to the order of ~ajor Russell B. Howard., 
and signed "CP..AS. I. VJE"~B", 11which check -was a writing of a private 
nature, which might operate to the prejudice of another"• This was also 
stated to be a violation of Article of ·,·1ar 93. 

In signing the name of Major Charles I. Webb to the check dated 
ll July 1943 the accused clearly conunitted forgery. It is argued on his 
be::alf that a conviction of this crime cannot be sustained in the absence 
of proof of his lack of authority- to execute· the instrument, and that in 
this case ?,!ajor Webb has stated under oath that; 

nr would detennine whether he had written the check or not 
before I would make payment and had he made it., I would have 
ratified it. The reasons are quite obTious because of the 
relationship, with m;y sister and her family''• 

This contention is based in large pa.rt upon the following holdini;;s in 
CH 123118 (1918) and CU: 155772 (192.3); Dig. Op. JAG., 1912-1940, sec. 
451 (29).. · 

110n a prosecution for forging and uttering checks., it 
appeared from the evidence that there was such a person as 
the purported signer, capable of autii.orizing the use of 
his name in this way. In es:tablishing a _case of forgery, 
want of authorization to sign or utter must be shown; and 
where there was nothing to show that the acc11sed had not 
been authorized to sign the name to the checks, conviction 
must be disapproved. 

"To support a conviction of for~ery accused's lack of 
authority to make the instrument alleged to have been forged 
must be shown by direct evic'..ence or by evidence of circumstances 
from which such la.ck of authority 1:iay reasonably be inferred." 

, . 

In the very same paragraph of Dig. Op. JAG., 1912-1940., however, appears a 
summery of the opinion in C:'. 122215 (1918) in which it was said that the 
"rule thc:.t the prosecution must prove that the signature was without 
authority of the purported signer does not obtain where the circumstances 

.show guiltv, knowledge on the pa.rt o~ the accused 1n uttering the forged 
check"• In this case Major :·(ebb has expressly denied that he ever au-
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thorizei anyor{e to use his signature. His statement that he would han 
ratified the check had it come to his knowledge must be attributaa. to, a. 
reail~ underatane.able d.esire to h,1p hi• s:isier•1 husbana. At best 
tho ratification could not relate back to the d.lte or execution f.or the ' 
purpose or converting a crime intc, a::r innocent and legal act. The . 
accused had. no reaso:aa'ble,certa.inty that the instrw:nent 1r0ulo. be. honored.; 
he "knnt' that it would. be onl.7 it it came to llajor Webn's attention. 
But., by. his own acimission., he hai no definite :illformation that :Uajor Webb . 
had an account with the Fort Sam Houston Bank., and subsequent events shond . 
that his 11und.erstand:illg" that such an account existed was not based upon 
fact. · His execution anli cashing of a check whose validity was su'bject 

, ·'to the two cont:illcencies that hlajor Webb had money in the Fort Sam 
·Houston Bank and that he would ratify revealed a reckless disregard 
for the property rights of others and a cr:im.illal :illtent. 

?. The Specii'ication of Charge. II alleges that the accused did 
non or about ll :uay 1943., wrongfully and. knowingly dispose of by gift to 
Senor Eugenio Silva Pena two (2) automobile tire casings and tubes of 
the value of about" $3().00., "property" of the United States furnished 
and. intended for the Military Serrtce thereof". · This offense was laic. 
under Article of War 94. 

The gift to Senor Pe"lB. of two tires ~longing to the United 
States has been estab:;J..ished beyond a reasonable dottbt. The accused's 
contention that the-transaction was a loan is contradicted by all of 
the other evidence in the record. He has 1-a-ong.fully disposed of property 
of the United States within the meaning of Artj,cle of war 94. 

'8. Specifications·1., 2, 3., 4, 5., and 7 of Charge III allege that 
the accused on 19 July, 27 July., and 31 July 1943 and on 10 December 1942 
ciia.., "with intent to deceive., wrongfully and unlawfully make and utter" 
certain described checks one in the sum of :j.295.00., four in the sum of 
$100.00 each., and one in the sum of $99.00, in.payment of various aebts 
owed to Sergeant James A.beshaus., Captain Charles A. Hulse., ?Lajor William 
H. Agenbroad., Captain !riack 1,r. Rabinowitz and ::'Lr. Thomas Woodward., "then 
well, knowing that he did. not have and not inteniit'l,g that he should. ha.Te 
sufficient funds in the Balboa Branch Chase National Bank"., and in the 
Fourth Street .. Bank of Louisville., Kentu9lcy., two of the drawe~ banks.,· 
for the payment of the checks to Sergeant James Abeshaus., Major Agenbroad., 
and!.rr. Thomas rioodward, and. "then well knowing that he did not have and 
not intending that he should have any account" with the other two drawn 
ban.lcs for the payment of the checks to Captain Charles A. Hulse and · 
Captain llack M. Rabinovdtz. This uttering.of worthless checks was charged 
under Article of 7[ar 95. 

Tne instrwnents issued ~y the accused to Major Charles A. Hulse., 
!.tajor William H. Agenbroad., Captain Ii~ck J[. Rabinowitz., Sta.ff Sergeant 
James Abeshau~and ?a-. Thomas Woodward were drawn against either depleted . 
or non-existent bank accounts. His protestations of good faith 'ring I' 

hollo'!'• Para;,;raph 151 of the l!anua.l for Courts-l~rtial., 1928.,. Usts amon& 
other violations of Article of War 95 "giv:inb a check on a.bank where . 
he !mows or reason2-bly should know there are no funds to meet it., and 
without intending th::.t there sh.ould be"• The accused knew t.1'1at h• had 
no accounts with the Fort sara Houston Bank or the ''Whitesburg National 
Bank". He knew., too., that his balance at the B-lboa Branch of th• Chase National· 
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!lank vras· trivial. His willingness, nevertheless, to draw checks against 
these institutions casts grave doubt upon his alleged ignorance of the 
state 0£ his joint account with the Fourth Street Bank. '!he possiltilit7 
that remittances might have been forthcoming from the Consoldiawd Coal 
Company £or pa-st medical services presents a contingency too remote to 
deserTQ serious consideration. · · 

9. Specifications 6, 8, and 9 of Charge III allQge that the accused 
"being indebted" to Captain Pichard H. Shug, llr. Th~as Woodward., and 
llajor uaurice c. Tobin in the respective sums 0£ $20.00., i:99.00., and 
t:22.00, did, £or certain specified periods extending over seviral months., 
"dishonorably fail and neglect to -pay said" debts. This was stated as an 
offensQ under Article of -war 95. Specifications 1·and 3 of Charge IV 
allege that the accused., "being indebted" to "J.raximo Kosak & Co~" and 
Alberto F. "Walden and RP.fa.el Pi.ccioto., cer-partners, doing business as 
"Lannderia San Antonio", in the respective sums of $83.20 and $14..99 
did, for certain specified periods extending over several months., "dis
honorably fail and neglect to pay said" debts. This 1rocrastination by the ac-
cused in satisfying his obligations to the trades people mentioned was ' 
charged as violatiTe ·of Article of 1'Jar 96. 

The court's finding that the accused had dishonorably failed 
and neglected to pay certain of his debts is amply supported by the evi
dence. His conduct tov.,ard :Mr. Th.omas ·Woodward was particular:cy- reprehensible. 
It has been held that the "mare failure by an officer·to keep his pro-
mise to pay· a debt is not a dishonorable act in. violation of Article of 
nar 95 unless the· promise to -py is made with a false or deceitful 
purpose, or unless the failure to pay is characterized by a frauciulent 
design to eTaci.e. payment":.. CM 220760 (1942); I Bull. JA.G, January-June 1942., 
sec. 453 (13), p. 22. These elements.were all present in the accused•s 
transaction with Mr. Thomas Yioodward. After obtaining the C,99.00 in the 
first instance.by deceitful methods., after giving a bad check in pay-
ment, and after the lapse of more than a year, the accused has not yet 
satisfied the obligation. His omissions to -pay his other debts were also 
dishonora~le but., while discreditable to the military service., were not 
so tin~ed with moral turpitude as to constitute conduct unbecoming an 
officer and a gentleman. They were properly found to be offenses under 
Article of Viclr 96. 

10. The accused is about Lil. years of age. The records of the War 
Department show that he was appointed a first lieutenant in the Hedical 
ReserTe., Officers Reserve Corps., on 19 Deceffiber,1930; that he.was re
appointed a first lieutenant in the .iJedical Reserve, Officers P..eserTe 
Corps on 19 December 1935 and again on 2 February 1940; t..~~t on 4 
December 1940 he 11as ordered to extended active duty, effective ·15 
December 1940; that he was promoted to captain on 4 March 1941 and to 
major on 1 February 1942; and that since 15 December·1940 he has been on 
active duty as an officer. 

·11. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
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is leg~ sutt:Lcient to support the findings and the sentence ~cl to· : 
warrant coni'irmation. thereof. Dismissal is authorized upon a conviction 
of' a violation of' Articles of war 9.31 94., or 96 and is mandatory upon: a 
conrlction o! a Tiolation of Article of War 95. · ·· ' . . 

~[!~ Jud&. ~~w. 

u.Lu.,, It t.a,r£-a, ~". JUds• ~dvocate•. 

~~~, ...~ , J~e Advocate. 
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1st Ind. 

War Department, J .A.G.o•., l S MAY - To the Secretary of War.
1944 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board. of Review in the 
case of Major Russell B. Howard (0-279449), Medical Corps. 

2. I concur in the opinion of the Board of. Review that ·the 
record of trial is legally sufficient to support the findings and 
the sentence and to warrant confirmation thereo.t. I recommend that 
th.e sentence be confirmed and ordered executed., and that the United 
States Disciplinary Barracks, Fort Leavemrorth., Kansas, be desig?lated 
as the place of confinement. ) 

3. Inclosed are a draft of a letter for your signature., trans
mitting the record to the President for his action., and a .f'orm of 
Executive action designed to carry into effect the foregoing recom
mendation., should such action meet lli.th approval. 

~- ~-. 
. /} -~. ~ 

}zyron c. Cramer, 
Major General., 

The Judge Advocate General. 
3 Incls. 

Incl. l - Record of trial. 
Incl. 2 - Dft. ltr. for sig. S/w. 
Incl. 3 - Form of action. 

(Sentence confirmed. G.C.ll.O. 344, 11 Jul 1944) 





(257}WAR DEPAR'.e!SNT 
. Ar:rry Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c.· 

SPJGQ 
C'..f 253058 

UNITZff STA TES SAN FPANCISCO PORT OF F.\fO.,\RKA.TIONs 
v. ) Trial by G.C.H., convened at' 

) Fort l!cDovi'8ll, california, 
Tecrmician 5th Grade CALVIN ) 15 Februar-,r.1944• Dishonorable 
R. DANE (.32981961), 321st Port) discharge, total forfeitures, 
Company, 512th Port Battalion,) and confinement for life. 
Transportation Corps. ) Penitentiacy. 

RE'lll!."W by the BOARD OF REVTu1f 
ROUNDS, HEPBUP.N and FREDERICK, Judge Advocates • 

.- - ... - - - - - - - - - - - -
1. . Th• Board. of Review has examined the recom of trial in 'ijle 

case of the soldier named above. · 

2. The· accused ...as tried upon the following Charge and Specii'i
cation: 

CHARt".x.E: Violation of the 92nd Article of War. 

Specification: In that Technician Fifth Grade Galvin R. Dane did, 
·at Benicia california, on or about 15 January 1944 forcibly. 
and feloniously., against her will, have carnal knowledge of !!iss 
colleen Murdock. · 

Accused pleaded not guilty to., and was fol.llld guilty of, the Charge and 
Specification. No evidence of previous convictions 11a.s introduced. 
He was sentenced to be dishonorably discharged the service, to forfeit 
all pay ~nd allowances due or to become due., and to ,be con.fined at · 
hard labor for the'remainder ot his natural life. The reviewing 
authority approvwd the sentence., casignated the united States Penitentiary., 
McNeil Island, Washington, as. the pl.act of confinement, ·and forwarded . 
the record of trial !or ac~on pursuant to Article o! War 50!. 

. . . 
. 3• For the prosecution: 

.To facilitate proceedings, a photographic map of a portion of 
<-.th•..City of Benicia., cali!ornia, 1'here the offense occurred, ~s. used 

and referred to throughout the trial and 'ffl\•, purauant to stipulation 
(R. 322), introduced. as pro·secution 1a eXhibit 4 (R. 322). · 
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Colleen I!urdock (R. 247)., 18 years old and single, boarded the 
1:art:!nez"."'Benicia Ferry, s.s. Va.'l Damm•, in uartinez, cali!ornia, at · 

• · about 10:30 p.m•. (R. 249) on 15 January 1944 (R. 248), for the purpose 
· ot returning to her residence {R. 249) in Benicia., California {R. 247) •. 
She spent the entire trip of about 20 minutes duration (R. 251) in the 
brigh~ lighted restaurant 'Where she was seated i.InlnGdiatGly ,-round the . 
corner or the lunch counter f'rcm a civilian., to 11hom her attention was . 

. attracted because of the difficuity he was he.Ting., due to hi• inability: to speak 
. _English,/ in ma.king_ the waitress understand. his order, and a colored •oldier 

. ·(R,...2.50). The latter, 'Whom she identified a• accused., was looking at her 
. llhfn s1:ie· noticed: him., and she looked squarely into his face (R. 251). The 
. ~oat docked at Benici~ about 10:55 or ll:00 ~.m. (ii. 252)., at t.1.e_ foot of 

.l!iaat Fifth Street., point m&rked ".l" on Exhibit 4 (R. 253). Miss llurdock 
proceeded on foot along :'ifth Street to its intersection with •H• StrHt 
(R. 253),. point "B" on Exhibit 4, at which point., or just before reaching 
llhich., she -was accosted bf the accused., who asked ii' she minded his 

-"'.3-lking with her. She did not respond (R. 254);, but. continued north to 
"I" Street, thence east toward her residence near_Seventh Street (R. 256)., 
point marked "D" on Exhibit 4. After accosting he:r at "H" Street., the ac
cused., lrithout invitation or encouragement., walked at her left side (R. 258), 
and continued his efforts at conversation (-R. 255,..__258). _Twice during this. 
walk., £1rst at the intersection o:r Fifth and "Hit Streets., and again at the 
intersection ot Fifth and "I" Streets., they passed under street.l:tghts and 
she had a clear view o! his .face {R. 255), and was sure that accused nas the 
soldier who was walld.ng with her (R. 255., 256., 26_8). 

As she turned to enter her residence she started r1.1nning (R. 261) 
but was grabbed by her hair from behind., an. arm was thrown around her 
throat., choking her, and she was dragged struggling across the street to' 
vacant lot 12 or 16, Block 75., approx:iJllately point "E" on Exhibit 4 · 
(R. 263). '!here a struggle took place between her and her ·assailant. 
She·was throllll to the ground t.11.ree times., but managed to regain her feet 
each time (~. 264),; all the while be~ chokod (R. 265). She •• then 
thrown to the ground a fourth time., and that ti.TO.e was unable to rise• 

. She -was on her back and. accused was on. top of her., still choking h~r with 
both hands•. Accus9?- forced her legs apart wi tlJ his knee., remo11ed one 
hand from her throat··temporarily., and inserted his penis in her vagina·
(R. 266, 270, 271). She lost consciousness momentarily., but revived and 
succeeded in screaming (R. 270), "ld1ereupon accused threatened to kill her 

· with a };nife. (R. 271), Shortl.1'. art.er she screamed.; .a ;Light fl.ashed on in 
the vicinity and the accused raised his head so that she was able to see 
his face., ~nd she· dug the fingernails or her left band into some portion of 
it (R. 272)~ At.that time., she again recognized the accused (R. 268., 269). Both 
got. up and ran., Miss 1.'urdock to the apartment of !!rs. Rison., who lived. in the 
same apartment building as Mis• Rurdock., at point nnn on Exhibit 4 (R. 274)., 
and the last she saw of the accused., he was running iri the direction of , .. 
the lower arsenal gate (Gate 17) (R. 312). 

1iiss !,!urdock 1a scream' awakened Robert Gaut and his wife (R. 34., 
78)., Tmo lived on_ Se~enth Street at point mar~d nFtt on EXhibit 4 (R. 35)• 

' r 
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Mr. c.aut :turned on his -porch light and went out about 30 feet in the 
direction from which the scraam had seemed to come (R • .34)., and saw the 
accused at point •E• on EXhibit 4 (R. 36., 43) arising from a prone position 
arui adjusting his tro11,sers in a confused manner. Mr. Gaut had an excellent 
Tin of.-the accusecl•s face at the time; observed it closely,. and was sure 
that he' could not be mistaken in his identification of him (R. ·43., 44).· ... 
Accused ran from the scene of the crime.toward the intersection of Seventh 
and •I" Streets., thence down Seventh Street.toward "H" StrHt (direction 
ot Arsenal Gate 17) (R. 44). Mr. Gaut watc·hed him until he passed from 
view going d011Il a hill between "I" and "H• Streets., and then returned to · 
his home (R. 44). 'Vmen he (Gaut) reentered hi• home, his wife looked at 
the clock and noted that it was 11:25 p.m. (R. 80)-.. On .3 February 1944 
(R. 31., 33) :.rr. Gaut picked accused out of a line-up _o:r 14 colored and· 

. l'lhite prisoners at Fort McDOW9ll and identified him as the man "Whom he 
had saen at the time and pl.ace 1n question lR. 28, 34)• 

Miu Uurdock stumbled into Mrs.-Rison•s apartment at about 
11:20 p.m • ., according to 1.'.rs. Rison•ii clock (R. 96), in a hysterical and 
disheveled condition., and informed Mrs. Rison that she had been ral)Qd 
(R. 94, 95). Her clothes., particularly her co~t and stockings., nre veey 
dirty (R. 94)• The police (R. 96) and Doctor Atwood (R. 1.38) were called, 
and Miss 3.:urdock was removed to the Doctor's office for examination (~. 96). 
Hrs. Rison prepared ?Jiss llurdock for this examination and discovered that 
her underclothing was quite bloody (iL. 97). Dr. Atwood•s examination oi'
Uiss Murdock disclosed that:there had been a recent (R. 152) laceration .. 
and partial tearing away o! the hymen and a penetration of approximately 
one and one-half inches, ·which had caused considerable bleeding (H. 144). 
He also discovered several bruised and scratched areas to the right of her 
right breast., Which could have been caused by a blow (R. 142); bruises and 
scratches on both sides of her larynx and below her laft ear (R. 142), which, 
in his judgment, had been caused by sufficient pressure to prevent breathing 
(R. 143)., and a superficial laceration over her right instep and over eac:i1 
of .her knees (R. 144)• IJrs. Rison testified that. the ma!'ks on Miss 1Iurdock•s 
throat were swelling into prominent WEllts at the time she observed them in 
Dr. Atwood's office (R. 97). 

Dr. Atwood also examined the accused (R. ~) at about 1:30 o•clock 
;t.he same morning (16 January 1944) (R. 149).and found dried mucus upon the 
head of' his penis (R. 144) and recent scratches., still moist and exuding 
serum., upon the left side of his nose, cheek and jaw (R. 145). It -was his 
opinion that the scratches., which had the appearance of small portions of 
the skin havi:ng been dug out (R. 164), had been incurred within probably 
two hours of the tke the e:i....--amination Y78S _made (R. 146). Lieutenant 
Gaddis, of the Amy Hedical Corps., filxamined the accus.id about 2:00 o'clock 
of the safue norning (R. 214), cliscovered the sc!'atches on his face, and 
expressed the opinion that th•y were from two to six hours·old at the 
time he examined them (R. 215). . · 

,. 
!Jajor James G. Buchanan testified that the place where the rape 

was consu'T!lllated was covered Td.th grass, but that he Tl3S able to discern 
t.e prints in a semi-circle of approximately three feet (R. 176, 177). 

- 3 - .. 

http:accus.id


{260) 

The accused entered the Benicia Arsenal at Gate no. 17, located 
at "H'' and East Seventh Streets (P.. 85) at 11:25 p.m. (R. 87) and sur-
rendered his pass to Hr. :lc);;'.aster, the ~ard t:iere, who noted the time ·and 
signed his na.ue on the reverse thereof lR. 86, 87; Ex. 3., 3.t\). Corporal 
1/;illiamson saw the accused on the work bus on the way from the docks ;-. 
(inside arsenal) to their company area for midnight mess (R. 239) shortly 
before midnight., but had no physical contact with him. (P... 240). Hlil and 
accused had, however, wrestled·strenuously earlier in the evening, some-

, ;..t~e betnu 6:30 and 7:30 (R. 237, 238) •. 

Eu.;;ene · Barbeiro., Assistant Chief of Police in Benicia., after . 
beini told by :Miss }furdock that her .attacker vias a negro soldier, last 
seen going toward Arsenal Gate No. 17,. went to that gate and se~ured the 
pass 'Which accused had surrendered as he entered (R. 118). He gave the 
pass to the officer of the day., who sent First Ser6eant ~ason to get 

._accused (R. ll9). Seri:-;eant Eason found accused in his bunk., apparently 
a.sleep., at about 12:15 o'clock (16 January 1944) (R. 222). He aroused 
accused and at that time asked him Vlhere he got the scratches on his face. 
Accus_ed replied that he did not know (R. 225). Accused was then taken to 
captain Crosby (P ... 186) who, with Lieutenant Rurnber.g_ and Sergeant 1.liason, 
took him to Doctor Atwood's office (n. 226), where, ill- ~e presence o!' 
1Irs. PJ.son (R. 98), Ettf;ene Barbeiro (R. 120)., Doctor_Atwood (R. 14°'6), and 
captain Crosby (R. 189), Hiss Murdock identified him as her attacker., 
a.fter having been first confronted with Sergeant !.:ason (also colored), 
whom she stated ~-snot the man (n. 98, 120., 146J 189., 226). 

4. For the defense: 

Called as a defense witness, Er. ?Jcllaster testified that., though 
the light at the gate ll<lS bood,"he did not notice any scratches on the 
face of the accused when he passed the gate at 11:25 p.m. (R. 155). 
Lieutenant Rumberg., his company commander, testified that he had personally 
inspected accused•s clothing (R. 327) at about 12:15 a.m. on,16 January 
1944 (R. 339) and fo-:.ind very little mud on them and no grass stains. (R. 327, 
328). He also testified that accused had been an excellent soldier (R. 325); 
that no punishment had ever been administered to accused. while in the 

. company (R. 333), and that he would be gle.d to have him return to his , 
organization (R. 329). 

The accused having been first fully advised of his rights ·(R. 348), 
elected to take the stand and testify under oath (R• .349). In civilian · . 
life, he had beeri a chauffeur, was a high school graduate (R. 351), is 
married and has one child (R. 352). He had gone to Qakland on the after
noon of 15 January 1944 (R. 353) but had returned to t-Oe Arsenal (R. 354) 
and later about 7:00 p.rr.., ai;ain went to Qakland, leavinf; ca.mp on the 
•G.I11 bus (R. 355). He knew all the.soldiers on it, including Private 
Williamson, with whom he frequently scuffled, and they l'il'estled all the . 
way to the dock (R. 355), from which point, th~ accused proceeded on 
foot to the ferry (R. 357). Qn. his return, he:~eft Qakland about 9:00 
p.m•. (R. 358) and boarded the ferry at ~Lfartinez sometime b~fore 11 :00 p.m. 
(R. 359). On the boat., he went to the men•s room and then upstairs (R. 359) 
but at no time did he enter the restaurant (R.· 390., 391). He asked the 
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driver o:r one of the cars on the boat it he was going to the arsenal. 
The driver was not goinc there, but offered the accused a ride to the 
street leading to the arsenal, 'Which offer waa accepted (R. 392). The 
accused 1ms in the second car to leave the ferry (R. 407), rode to the 
corner of Fifth and "Hq Streets, point marked "B" on-Exhibit 4 (R. 361)., 
vinich he reached in less than 5 .minutes (R. 4ll), and then walked directly 
to the arsenal bate (R. 407). He had no idea how long it took him to walk 
to the :;ate (R. 411) although he had walked at his ordinary speed (R. 416}. 
After entering the gate., he recalled tllat the bus used to transport the men 
from the docks for mess (R. 416) usually left around 11:00 or 11:30 p.m. 
(R. 417) and proceeded to catch it along with the returning members of the 
dock crew. He did not eat, however, (R. 397) but mmt to his tent and re-
.tired and was awakened by Sergeant Mason (R. 365). He was then taken to 
a doctor's office where he saw a woman sitting donn crying and 1!rs. Rison 
standing at t.J.ie door. 1irs. Rison said, q'I'hatts him. I know that's him" 
but that he did not see the girl sitting down and couldn•t r'icall 'Whether 
or not he had ever seen lliss :.Curdock before she appeared in court (R. 379)• 
He had been dressed in OD pants., shirt, blouse, overcoat, and overseas 
cap, both when he returned from Oakland, and when taken to the doctor's 
office for identification (R. 376). He denied.having indulged in sexual 
intercourse l'lhile in Oakland (R. 388). 

5. The evidence is without conflict on the point, and leaves no 
room to doubt th&t !!iss Murdock was viciously attacked and raped by 
someone on the night of 15 January 1944. This fact is attested, and 
r:ti.ss Murdock's testimony that she vias seized, choked., and dragged into 
a vacant lot, where, in spite of her u"bnost resistance, her assailant 
overpowered her and had carnal knowledge of her against her 11:i.ll., is 
strongly corroborated,- by the condition of the ground at the scene of 
the-rape, by Miss Murdock's screams, by the welts, _bruises, and abra
&ions appearing on her throat and body., by the condition of her clothing, 
by her hysterical condition, and by res gestae statements made by her 
after the ~ttack, all as recounted and described by "Witnesses other 
th.an Miss Murdock; as well as by the findinf;s of Dr. Atwood 'When he . 
examined l!;iss 1Iurdock a short time after the. assa11lt. It was clearly 
established that the attack was made quite close to, but slightly before, 
11:25 p.m., and that the rape was consummated in ei~her lot 12 or 16, 
Block 75, in Benicia, California (point E, Ex. 4). . 

'!he only issue made by the evidence was whether accused or 
some other person was Mi~s !.!urdock's assailant•. Upon this point, the 
evidence for 'the ;r:rosecution and the defense is in direct and irrecon
cilable colif'lict. Mi_ss 1.:urdock definitely ·identified accused as her 
attacker; and Hr. Gaut definitely identi.1."ied him as the man llhom he 
had seen run from the seen~ of the attack. Accused, on the other hand, 
flatly denied that he nade the attack; that he was at the place where 
the crime was committed on the night in question, or that he had ever 
seen :r.!iss Murdock until a eonsid.~rable time after she had been attacked. 

The issue thus made by the evidence has been resulved against 
accused. by the court-martial and the reviel'f:i.ng authority, in whom, ex- . 
elusively, was vested the function o:f weighing the evidence, judging of · 

• ' 
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the credibility of the ,dtnesses., and deter.nining controverted questions 
of fact. Their findinf;S as to the facts proved by the evid,ance are con
clusive and binding upon the Board of Review and The Judge Advocate 
General so long as there is a:ny evidence of record., which., if.true., is· 
legal:cy sufi'icient to. support those findings. .ca 152797. 

As above stated., Miss l!urdock definitely identified accused as 
her attacker. She testified that she had plainly seen the face or her 
assailant three t:iJnes immediate~ prior to the attack and once during 
the consummation thereof. She first saw accused ·in the brightly lighted 
restaurant of the ferry boat, 'Where she sat near him at the counter for 
most of the twenty minutes consumed in crossing from llartinez to Benicia. 
F.er attention -was f,8.rticularly attracted in accused's direction by the 
inability of the man sitting next to. him to speak English. She noticed 
accused watching her at the time., and his clear~ visible face and. 
.features became fixed in her mind. It is S..'1 uncontroverted fact that 
15.ss Murdock and accused did travel from llartinez to Benicia on the sam, 
terry boat, and arrived at the ferry landing at the south end of Fifth . 
Street, in Benicia., California (point A., Ex. 4), at approximate~ 10:,55 
or 11:00 o•clock of the night in question. Miss l!urdock testified further 
th.Et at the inter1ections of Fifth and. "H" Streets.and Fifth and "I" Streets,· 
she had the opportunity to see clear~ under street lights the face ot 
the man who was·endeavoring to force his company upon her, and who sub
sequently attacked her. She recognized him as the ·same man she had seen 
on the boat., and identified him as accused. Also, according to her testimony., 
she ns able to get one clear vie,r of her·attacker's ..face during the 
attack., and to rake at his face w.i.th her finger nails. 1'Jhen she last 
saw her assail.ant he was running toward entrance No. 17 to Benicia Arsenal. 
W.H UUrdock saw accused within approximately two hours after the attack., 
and :immediately and 1'dthout hesitation identified him as the rapist. 

The :testimony of Miss l."urdock is sufficient, standing alone., to 
sustain the findings of r;uilty., but, as above. suggested, there is the 
added testimony of Mr. Gaut., and also an abundanca of circumstances which 
tend to corroborate rather than to refute their testimoey • 

.. - -- ----
Mr. Gaut testified that upon emerging from his house., which was 

located quite near the scene of the cr:une., after having been awakened 
on the night in question by llhat sounded like a muffied scream., he 
saw a ma:n., whose face he saw clearly and observed closely, arise ·from 

. a prone position, adjust his trousers., and ron from th? spot where the 
rape ..,as committed, in the clirection of entrance No. 17 of nenicia 
Arsenal. Tihen he reentered his house., af~r having watched the running 
man until he passed from view., it -was 11 :25 ·p.m. Approxireately two 
neks later, :.::r. Gaut selected accused from among a mixed group of 
:fourteen llhite and colored prisoners as the man he had seen upon that 
occasion, and at the trial.he unqualifiedly identified him as that 
person. 

. J.c~used entered the Benicia Arsenal by entrance No.,Tl7 at 11;25 
o•·~lock on the night in qu.estion. He testified that he was given a ride 
.from the !errJ boat (in the second car off the boat) to nHn.street., 
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arriving there in less th2l1. five r.t..nutes, and tJ1at he then procee.led 

11H11on foot at a nor.ii.al pace alone Street direct~ to the arsenal 
gate. The distance from the intersection of illth and "!i11 Streets (point 
B, ~. · 4) to the arsenal ~ate is just sliehtly in excess of two d ty 
blocks. It scales .25 of a mile on the n:ap (J;,r. 4). If accused did 

11 li11in fact ride to Street and arriv-2 t:.ere as Cl'J.icl:1;,,- as his testfo1ony 
indicates, he mu:::t have arrived there considerably ahead of ?.:iss 
:;~urdock, who was wall-..i.ng. Yet, l:iss :.'.urdock had traversed on foot the 

~ ex::itire and still greater distance fran the ferry landL"'l;_; at the south 
e:n,d of Fifth Street (point A, Ex. 4) travellinti alon.; li'ifth Street 

11H11past its intersection with Street (point B, ~. l.) to its inter
section with "I" Street, thence alon; "I" Street, to her place of resi-. 
dence, Lot 5, Block ?5.(point ~, ~. 4), and hc.J bean carried still 
furt:.~er into a vacant lot (point Z, Ex. 4) and the~e forcibly raped be
fore accused entered the arsenal 6ate. This is sufficient to show, and 
corm:i.ori lmowledbe adds su.:pport to the conclusion, that accused did not · 
legitim.:'. tely require or r.1.al:e use o.f 20 to 25 :1.inutes in traversing at 
a nor:nal pace the corr.paratively short distance fror.i. the intersection of 
l<'ifth and "E" Streets (point B, zx. 4 - the point at which ::.Iiss :.Iurdock 
testified she was first accosted by accuscd after leavin;; the boat), to 
the arsenal ~ate. He offered no oth~r expl3.nation as·'to his ;:;hereabouts 
or actions dur~ the ti.111e faat Hiss :.:urdock was concededly raped; wifoin 
approx~~ately 60o feet of ,mere he, by his o-wn testiraony, placed h:ilnself~ 
The abrasions which appeared on the face of accuqed when he vias exa~ined 
shortly after midnight, the existence of which he professed to be if;norant 
until he was questioned about them, were such a$ may ~·rell ha•re been in
flictad by ~.li.ss :lurdock's finger nails, and their freshness was :r.iore 
compatible with the a:t:t2.ck upon her and the resistance which she offered 
than with the friendly tussle accused engaged in.with Corporal 1'.:illiamson 
earlier in the evening. The mucus which Dr. Atwood discovered upon ac
cused's penis was more CO!:!p:tiblo with t.li.e penetration described by ?=iss 
1~urdock than with accused's denial of any act of intercourse on the da~ or 
night in question. 

The co1apctent evidence of record is legally su±:'ficie?'lt to sus
tain the findin;.:;s of guilty, and establishes beyond a reasonable doubt 
that such findint;s are based not only on the victim's tssti~ony but also 
on the c.efinite identification of accused by a disinterested wi.tness,who 
saw h:i!!l at t.he scene of the crime. 

Test:ilnony of L'.ajor Buchanan and captain Crosby as to results 
obtained by them· in fitting certain shoes to tracks found at· the point 
where :.:iE>s 1!urdock -...ro.s ffrst attacked was provisionally ,?d>nitted into 
evidence, conditioned upon the prosecution's subseque~tly proving that 
the shoes were ,1orn by accused on the night in question. ,,hen the prose
cution failed to make this proof, all test:imony relative to the foot 
prints and_ shoes was withdrawn. by the Trial Jud6Q Advocate and ordered 
stricken from the record by the law :me:::ber. In view of th,3 fact that 
the evidence of accused's guilt is otherwise legally sufficient, ac
cused, s substa::tial rights Y,"8re not prejudiced by the temporary and con
ditional admission of this :improper evidence within tl1e purvie1"f of the 
provisions of Article of ·i:ar 37. · 

? 
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6. The ·record shows the accused to. be 2J _years of age .'.nd 
. married. He was inducted lO July 1943 .at Camp Upton, New York, j;o 

serve for the duration ~lus six months. · ' · 

7. The court was lega.lly constituted. No er;-ors ~juriousl~· • · · 
affect:ing the substantial rights of the accused were committed during 
the trial. In. the op:ini9n of the Board ·of Review the record of trial 

·_: ·. is legally sufficient to support the f;i.ndings and the sentence. A · 
.: \ sentence of imprisonment for life is authorized upon conviction of 

a viola.tian of Article of War 92. Confinement .:in a penitEDti-ry is· 
authorized by Article of war 42 for the offense of rape, recognized· . 
as an offense of a civil nature and, oo punishable by penitentiary 
conf:inement for more than one· year by section 2001, Title 22, Code· 

of the. D~trkt of Col~~ ~ Judge Adv~ate, 

.•· ...,Y.a:t.. ~\' Julg8' Advocate,. 
~~~ , Judge Advocate. 
. .. ' .\ ' 

\.. 
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YlA."i. L'EPAH.T~.7EliT 
Army Service Forces 

· In the Office of T~e Judg9 ~dvocate General (265) 
\Tashinzton, D. C. 

SPJGIJ 
C~.I 253070 

11 MA'i 19" 
UlIITED S1'ATES ) SJRD INFANTRY LIVIS!ON 

) 
v. Trial by G.C.ll., convened at ~ . Camp 3reckinri.dge, Kentucky, 

Private JOHN mR.AJ,; (39077694),) 24 :\Iarch 1944. Dishonorable 
Headquarters C:ompany, 2nd ) discharge (suspended) and 
Battalion, 331st In:'.'antry. ) confinement for five (5) years. 

) Fifth Service Command Rehabili
) tation Center, Fo!'t Knox, :fon
) tuc~r. 

OPTIJION of the BOAH.D CF REVJ:l:;r,J" 
LIPSCOMB, SHEPIµi:Il.D and GOLIEF, Judge Advocates 

l •.· The record of trial in the case of the soldier named above, 
has been examined in the Office of The Judge Advocate Gensral and 
there found lecally sufficient to support only no much of the find
ings of tuilty of the Charge and its Specification as involves 
rindings of &;uilty of absence without leave and legally sufficient 
to support the sentence. The record of trial has been examined by 
the Boarci: of Heview and the Board submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried on the followinz Charr,e and Speci
fication: 

CHAiWE: Violation of the 58th Article of War. 

Specification: In that Private John Moran, Headquarters 
Co., 2nd Battalion, 331st Infantry, did, at Camp 
Breckinridge, Kentucky, on or .:.bout T,:ctrch 13, 1944, 
desert the service of the United States by absenting 
hb1self vvi. thout proper leave from his organization 
with intent to shirk important service, to wit: 
embarkation for overseas servic~. 

/ 
The accused pleaC:ed not guilty to the Charge and Specification, but 
guilty to absence ,ti.thout leave, in·violation of the 61st Article of 
War.· He was found guilty of the Charge ahd its Specification. l!;vi
dertce of one previous conviction b;• sw:ir.ary court-F.,artial for tcing 

..-drunk and disorderly i;n a public place and for behavind' in an insub
ordinate and disrespectful manner to7:ard a warrant o.fi'icer arid noncom-
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mi.ssioned officer, in violation res:r;ect5..vely of Articlen of War 96 and 
65, was introduced. He was sentenced to ·dishonore.ble c.ischarge, -forfeiture 
of all pay and allowances due or to become dae, and ccnfinernent at hard labor 
for ten years. The reviewing authority approv~d. the sentence but remitted 
five years of the confinement imposed, suspended the execution of the. 
dishonorable discharge, directed tl,e exect..i'tion of the sentenc.e as modi-
i'i ad .:nd c.esi:_nated t·,,e ?:i.fth· Ssn'ice Coronand Rehabilitation °'center, 
Fort Kn0x, I"~~ntucky, e.::: the place of confinement. The result of trial 
Yras :published in General Court-Martial Order No. 46, Headquarters. 83rc. 
In:::'anti:' Div:. sion~ 31 hlarch 1944. 

J. The evidence for the :r;rosecution shows'that the accused 
acknowledged in wrlting on 15 January 1944 that he had heard (along with 
the other members of Headquarters Company) the readin1; of Article of 
War 28 and the advice then biven as to.its meaning and the prescribed 
penalties for its violation. It was further explained to him personally on 
either lJ·or 20 February 1944 by Second·Lieutenant Alson E. Lancaster. 
Pursuant to a regimental order of ll March 1944 that all men of the_ 
command be notified that Article ot War 28 nwas in effect" it was read 
to the members of the company by First Lieutenant James A. Patterson 
but the roster evidencing the hearing of such reading was not signed by 
the accused•. Sergeant Frank L. Brown testified, however, that on ll 
March 1944 he explained to his squad, including the accused, Article of 
War 28 and that it was neffective" at rnidmf;ht that nicht. Defense ' 
counsel conceded that Article ofiWar 28 had been read to the accused. 
The direct eY..amination of Lieuted:ant Patterson concluded with the 
followins question and answer: 

"Q. Was it clear to· them /.t,he men of each squai} 
that ~:rmbar:cation or ·entrainment was inuninent 
or that ultimately they would Qe sent ov~r
saas? 

A. There is no doubt in my mind .\hat the fact was 
brousht out to each man that he would ultimately 
go somewhere. Vie ?:ave the men ail· the in
formation we possibly could" (R. 9-13; Ex. 2). 

The evidence for the prosecution further shows, ·according to the 
· extract copy of the morning report, that the accused absented himself 

without leaz~ from his o~ganization at Camp Breckinridge, Kentucky, 
13. J.o;arch 1944 at 0600 o'clock. He was ai;prehended 'ey a civilian 
-police o:i'ficer, about 1600 o I clock· in front of a theater ·in nearby 
Evansville, Indiana. The accused appeared to have been f...r.i.nldr.g but 
he '\'las not drun.'!( and was mald.ng no "distµrbance" when he was taken from a 
surrounding crowd o: people by ti:.e policeman who noticed that his arm 
looked as if it had been probed or cut. The accused volunteerad the 
explanation that he had tried to cut his vlri.st with the lens from his 
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broken ·:-:lasses "because he was tired of livinc:11 • He ·Has confined at 
"headquarters" and, because of his statement that he intended to "finish the 
job" the police inferred that the o.ccused intcmdcd to end his· life. As 
a precaution h:.s belt and t::.e '.·rere taken from hin. 'l'he accused was placed 
in the re;i_mental /Uarchc:;.se at Camp :Sreckinridc;e, Kentucky, on 15 }iarch 
191.+4 (a. 7, 3, ~~. 1). 

4. The defcnsa, a:::'ter denial of its motion for a finding· of not 
:,uilt:r b8cause of insufficiency cf·the evidence, introci.ucecl no vr._tness 
except tho accused i7ho, after his rights had been explained to him, 
testified under oath that on 12 t.:arch :1-91~ he draP-1<: beer until the PX 
closed. at 2100 o'clock, that ~1e beca::13 drunk and did not know vrhat 
he did until he got on a bus bound for Evansville, !ndiana, that in 
Evansville. he drank whiske:' and beer, that Le did. not !mow where he 
slept at ni::;ht, that on ~!onday (13 Karch 1944) civilian police offi
cers in a patrol car apprehended r.i;,: in f. c;fe rcext to tne theater 
C1:ention3d in the evidence for the prosecution) and finding 11im without 
a ::_:iass he was taken cmtside, tl1at ho ciid not cut himself, that he · 
ny,2s too drunk to do an;y-thin:-:;", and that he had hac' no cut but rather 
a scratch 0::1 his r:r:i.st "from a fall". On cross exp.mi.nation, however, 
he admitted tho.t he had cut li_i_s wrist ~us~ before ilis apprehension. II.3 
tastified that when draftsci. and inciuctc:cl ne had requested that he be 
per!Yri..ttod to r:o overs3as ri::;ht. ::.~·ray, that this w:::s still his wish, that 
he did not intend at any time not to cone back nor to keep from er.ibarldne 
y.j_ th his outfit a!'l.d d:i.d not intend to shirk ir~ortant service (;,. 13-16) • 

.. - -~-:--, 

T!:le earlier motion for a findinc: of not ·;u.ilty was resubmittec. and 
likei:r.i.se overruled. 

5. The S! ecification alle;;:;es that the accused c'.id, on or about 
13 March 191..4 desert the service of the· United States by absentinJ himself with.:. 
out proper leave from his or:;:anization with intent to shirk important ser-
vice, to Viit: embarkation for overse2s service. The Eanual for Courts-
::~artial explains that "important s_ervice 11 v.-lthin the purview of Article of 
rrar :28 inclucies, among other services, 

"*** embarkation for foreign duty er duty beyond the 
continental limits of the United States -i:-;;*• Such 
services as arill, tarzet,practice, maneuvers, and 
practice marches ":till not ordinarily be regarded as 
• l ' d II ('r. ,... ·,, 19-f8 130)1.nc_uece • ··'" "' ...... , ..::, , par. • 

In order to sustain the findin~s of guilty _under the present-allegation 
of c.esertion, the evidence must show that the accused 2-bseq.ted hinself 
from his organi.zatfon vrith the specific intent of shir}:ing important 
.servi.ce with his organization. The proof shows no such intent. It even 
fails to show any intent to avoid dut;r in connection with the departure 
of his ori:anization for an undisclosed destination. In fact, thsre is 
no evidence that he or his orr;anization, the 331st In1'antry, had been 
ordered overseas, that the organization had made arry move preparatory 
even to chanc;e of station or that the or£:an:~zation did move from Camp 
Breckinrid'ze •. There is no evidence that the accused knew or hcd reason 
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to believe that his unit Y/as about to depart for foreign service. No 
sl·,owing is made of an alert status of the organization nor o:f rumors 
or. speculation of a prospective move. A series of acts or course ot 
prescribed conduct, designed, by way o:f preparation and training, to 
perfect the personnel of the Arrrry in its duties with a view to service 
overseas "ultimately" do not constitute "important service." within the 
purview of Article of·War 28 (CM 224805; Oct. 1942 Bul., .P• 269). · · 

' 
Evidence t:1at the accused had been informed as to what wpuld con-

stitute foe offense of deserting. in order to avoid important service 
falls far short of showins that the accused had any intent to collllliit that 
offense. The instruction which was .given to the accused including the 
statement that Article of War 28 was in effect for the accused's organi
zation did not constitute notice to him that his organization.was · 
alerted with a view to embarkation for overseas se1rvice. -In the ab
sence of proof that ti1e accused expected the early embarkation 0£ his 
organization for overseas service, his attempted suicide affords. no 
proof of an intent to avoid such service.· The evidence is, therefore, 

. legally sufficient to 8Upport only so much of the findings as involn ~ 
findings ot guilty of absanpe without leave .from about 0600 o'clock,· 
13 March 1944, to about 04')0 o'clock, lS March 1944, in violation 0£ 
Article of War 61. · ' · ·· · · · · 

6. For the reasons stated, the Board of Review is or the opin
ion that the record of trial is legally sufficient to support only so 
much or the findings or guilty of the Charge and its Specif'lcation as 
involves findings that the accused, at the place alleged, absented 
himself ldthout leave from his organization on l3 1larch 1944 and 
remained ab::.ent therefrom until 15 1Iarch 1944, in violation of Article 
of War 61, and legally sufficient to support the sentence. . 

~~~••~ta 

, Judge Advocate 

£'~~ Judge.Advocate 
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SPJGN 
CM 253070 

1st Ind. 

War Department, J .A..G.O., - To the Secretary of War.
22 NAY I944 

1. Herewith transmitted for your action under Arti.cle of War
soi, as amended by the act of August 20, 1937 (50 Stat. 724; 10 u.s.c. 
1522), is the record of trial in the case of Private John Moran 
(39077694), Headquarters Company, 2nd Battalion, 331st Infantry. 

2. I concur in the opinion of the Board of Review and for the 
reasons therein stated recommend that only so much of the findings 
of guilty as involve findings of guilty of an offense by the ac-. 
cused other than absence without leave from his organization at 
Camp Brecld.nridge, Kentucky, on or about 13 Marcil 1944 until 15 
1Jarcll 1944 in violation of Article of War 61 be vacat~d; and that 
all rights, privileges and property of which accused h~s been de- ·,
proved by virtue of that portion of the findings and sentence so 
vacated be restored. 

3. Inclosed herewith is a i'orm of action designed to carry 
into ei'i'ect the recommend.a ti.on hereinabove made should it meet 
w.i.. th your approval. 

Myron C. Cramer, 
Maj or General, 

The Judge Advocate General. 

2 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Form of action. 

(Findings of guilty vacated in part in accordance with recom;endation 
of the Judge Advocate General, by order of the Un~er Secretary of 
War. G.C.M.Q. 232, 29 t!ay 1944) 
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(271)WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGV 
CM 253104 

22 MAY 1944 
UNITED STATES ) 8TH .ARMORED DIVISION 

) 
v. ) 

) 
Trial by G.C •.M., convened at 
Louisiana Maneuver Area, 17 

Second Lieutenant GORDON ) March 1944. Dismissal, total 
D. STRYKER, JR. 
Signal Corps. 

(0-1641835),) 
) 

forfeitures and confinement 
for five (5) years. 

OPI.NION of the BOARD OF REVIEW 
TAPPY, KIDNER and HAffi'fOOD, Judge Advocates 

1. The record of trial in the case of the officer named above 
. has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that 2nd Lt. Gordon D. Stryker, 148th 
Armored Signal Co~pany, 8th Armored Division, did, 
without proper leave, absent hbnself from his post 
and duties with the 148th Armored Signal Company on 
maneuvers in the Louisiana area, .fl-om about 0001 
16 February 1944 to 1230 9 March 1944. 

He pleaded guilty to and was found.guilty of the Charge and Specifi
cation. No evidence of previous convictions was introduced~ He was 
sentenced to be dismissed the service, to forfeit all pay and allow

·ances due or to become due and to be confined at hard labor for five 
years. The reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of War 48, but recommended 
that so much of the sentence as pertains to confinement be remitted. 

3. The evidence for.the prosecution is substantially as follows: 

·····-··-------
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Accused was graduated on 12 February 1944 from the Fourth 
Army Cryptographic School, Fort Sam Houston, Texas, and on the same 
day cleared that headquarters for return from detached service to 
duty with the 148th Armored Signal Company, 8th Armored Division 
(R. 6; Ex. A). 

An extract copy of the morning report or accused's organ
ization showing his unauthorized absence from 16 February to 9 March 
1944 was introduced into evidence through Captain ~bert R. Hiller, 
Company Commander, l48th Armored Signal Company, 8th Armored Division. 

Captain Hiller, on cross-examination, testified that accused 
had been a member or his company since June 1943. He was Message Center 
Officer, and had served as S-.3 for approximately three months. He rated 
accused's work as very satisfactory and said accused's reputation as to 
integrity, veracity and honesty was of the highest character. Accused 
had been selected to attend the Cryptographic School at Fort Sam. Houston 
only after he had been especially investigated. 

4. For the defenses 

First Lieutenant John W. Hines and Second Lieutenant Charles 
T. Longbottom testified that accused's reputation was good, and that 
he performed his military duties with a high degree of efficiency. 
Both witnesses said they were familiar with the qualifications neces• 
sary for selection to attend the Cryptographic School, and that before 
a man is selected he must be checked and found to be or the highest 
character and intelligence. 

After being advised as to his rights as a witness accused 
elected to make a sworn statement. He testified that during September, 
October and November 1943 he had been Message Center Officer and had 
served additionally as S-3. He was under great strain and pressure 
and developed stomach trouble and headaches •.· He then went to the 
Cryptographic School and there was able to relax and found the strain 

·and pressure gone. As the school drew to a close he dreaded to return 
to the strain. In addition his company commander cailed upon his of
ficers to do a great many things which "according to my experience 
just should not be". Also accused had been told he would be Assistant 
Division Signal Officer upon his return and he has labored under an 
unusual and unnatural fear of the colonel under whom this new assign-

. ment would apparently place him, ever since he has been in his division 
. (R. 13). . 

# 

On cross-examination-and examination by the cotn"t accused 
testified he had not written bis company commander or any of the 
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',.
other officers during his absence. During ~is unauthorized absence 
he remained in San Antonio, Texas, with his wife until he voluntarily' 
returned to his station(R. 14). . 

• 
~ .· 5. The evidence shows conclusively that accused failed to 
return to his post and duties after completing a course at the 
Cr7Ptographic School, Fort Sam Houston, Texas, and was absent with
out leave from 16 February 1944 until he voluntarily returned to his 
station on 9 ?iiarch 1944. 

6. War Department records show that accused is 23 years of age. 
He graduated from the Washington High School, Portland, Oregon. As a 
member of the Oregon National Guard he entered the Army 16 September 
1941 when the Guard was federalized. After serving in the Aleutians 
he attended the Eastern Signal Corps Officer Candidate School and was 
commissioned second lieutenant; Signal Corps, Army of the United States, 
.31 December 1942. As an officer he completed the Eas_tern Signal Corps 
Schools course in Field Wire Communication on 20 February 1943. 

' 
7. The court was legally constituted and had jurisdiction of the 

person and the offense. No errors injuriously affecting the substantial 
rights of the accused were committed during the ~rial. In the opinion 
of the Board of Review the record of trial is legally sufficient to sup
port the findings of guilty, to support the sentence and to warrant 
confirmation of the sentence. Dismissal is authorized upon conviction 
of a violation of the 61st Article of War. 

~· #.• ~udge ~vooate, 

1liv~n, fi.{CUt tCkza, Judge Advocate. 

~,~d~ , Judge Advocate. 
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SPJGV 
CM 253104 

1st Ind. 

War Department, J .A.G.O., l 9 JUL 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Reyiew in the 

<. case of Second Lieutenant Gordon D. Stryker, Jr. (0-1641835), Signal 
· 'Corps. · 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of 
guilty, to support the sentence and to warrant confirmation of the 
sentence. The reviewing authority recommends that so much of the 
sentence as pertains to confinement be remitted. In view of this 
recommendation and of accused's age and prior good record I recommend 
that the sentence be confirmed but that the forfeitures and confine
ment adjudged be remitted and that the sentence as thus modified be 
carried into execution. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to.carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

Myron C. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.1-P..ecord of trial. 
Incl. 2-Dft 1 tr for sig S/til. 
Incl.3-Fcrm of action. 

(Sentence confirmed rut forfeitures and confinement rerni tted. 
G.C.M.O. 479, 1 Sep 1944) 
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WAR DEP~NT 
Arrrry Service Forces (27_5) 

In the Office of The Judge Advocate General 
- Washington, D. C. 

SPJGV 
CM 253134 

UNITED STATES 

v. 

Private EUGENE FRIESON 
(35767208), Company- c, 
780th Military Police 
Battalion.· 

22, JUN tm. 
FIRST SERVICE COMMAND 

ARMY SERVICE FORCES 
Trial by G.C.M., convened at 
Fort Dievens, Massachusetts, 
20 January, 23 February, 6-11 
March 1944. Dishonorable dis
charge arid confinement for life. 
Penitentiary. 

REVJEW by the BOARD OF REVIEW 
TAPPY, HAR\vOOD and TREVETHAN, Judge Advocates 

'\ 

\ 

1. The Board of Review has examined the record of trial in the 
case of the above-named soldier. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Private Eugene (NMI) Frieson, Company C, 
780th Military Police Battalion did, at Fort Devens, 
Massachusetts, on or about 15 January 1944, with malice 
aforethought, _willfully, deliberately, feloniously, unlaw
fully, and with premeditation kill one Private Clarence 
J. McWilliams, Company- c, 780th Military Police Battalion, 
a human being, by stabbing him with a knife. 

He pleaded not guilty to and was found guilty of the Specification and 
the Charge. No evidence of previous convictions was introduced. He was 
sentenced to be dishonorably discharged the ·service, to forfeit all pay 
and allowances due or to become due, and to be confined at hard labor for 
the term of his natural life. The reviewing authority approved the 
sente~ce, designated the United States Penitentiary, Lewisburg, Pennsylvania, 
as the place of confinement, and forwarded the record of trial for action 
under Article of War 5C>t. 
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3. Competent evidence introduced by the prosecu~ion shows that 
on 14 Januacy 1944, at approximately 6:30 p.m., accused accompanied by 
Private Harcy Pillette, both colored soldiers, went on pass from Fort 
Devens, Massachusetts, to the nearby town of Ayer to spend the evening · 
(R. 115, 1.37). On the wa7 to Ayer accused casually remarked to Pillette 
that "AicWilliams ["tJie victim in this casi}_ gave me a $1.25 on my cap", 
which accused apparently found acceptable (R. 115, 1.3~, 140). As later 
evidence shows tlle remark had reference to a cap McWillia.ms had 
borrowed from accused and failed to return. When they arrived in Ayer 
accused, Pillette and a Private Chattmon each purchased a quart of rwn 
and, proceeding to a spot behind the railroad station, each indulged 
in a drink (R. 141, 142). Thereafter they went to a shoe store wher~ 
Pillette wished to obtain some shoes. In the shop accused and Chattmon 
saw some knives on display and each purchased one of them (R. 116, 117, 
14.3, 144) • They then proceeded to a care where they remained between · 
30 to 45 minutes. During that time accused had two hamburgers and, 
having.been joined by some four or five other individuals, they all 
proceeded to consume one quart of rum (R. 145, 147, 175). Accused and 
Pillette-next visited a basement bar at the Lincoln Hotel, known a~ 
the Dug Out, where accused consumed three drinks of whiskey prior to 
Pillette I s departure (R. 147,· 149). Pillette lef'~ the Dug Out between 
8 and 8:20 p.m. to attend a USO dance (R. 150). Sometime between 10 
and 11 p.m. accus.ed arrived at this same dance (R. -150, 246). Ylhile 
there accused indulged in horseplay with Private Sterling Mapp in the 
basement of the building where the dance was being held, exhibiting a 
"long fish knife" with opened blade and "kind of stuck it at" Mapp 
(R. 247~ 257). Accused stated he had just bought "this new knife" 
(R. 259). Mapp was of the opinion that accused had been "heavily 
drinking" although he acted normal and 11was in his right mind" (R. 256). 
Pillette did not see the accused at the dance until approximately 11:05 
or 11:10 p.m. and to him accused then appeared to have been "drinking 
ribht smart" although he was "walking straight" (R. 150, 151) •.He was 
of the opinion that accused was 11 high" and "feeling good11 , although he 
was not drunk (R. 152, 176). Pillette and accused left the dance about 
11:30 p.m. to return to camp by bus arriving there sometime around mid
night (R. 153). Private ?i.lervin Sapp sat next to accused during the ride 
and believed him to be "feeling good" although he "didn't show any 

· evidence c£ carrying on, or wrong, or anything" (R. 220, 221). 

When they arrived at camp, accused, Pillette and Sapp walked 
about two blocks to their barracks and entered the latrine where they, 
plus·some three or four other soldiers, soon commenced ·a dice game 
(R. 121, 122, 154, 155, 183, 184, 229, 230). The game began sometime 

\ . 
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between midnight and 12:30 a.m. and broke up about 1:15· a.m. {R. 124, 
155, 248). There was no drinking by any of the players during the 
dice game in the latrine although all of·them had been drinking and 
were more boisterous than usual ·(R. 180, 237, 241). Private Clarence 
J. McWilliams, the victim in this case, was on duty as fireman and, 
clothed.in fatigues, was present in the latrine during the dice game. 
Leaning against a washbowl he observed the game but did not enter into 
it· (R. 129, 184, 230, 249). During the game, according to Pillette, 
accused was "feeling the same as when he left town"; he was "high", 
but he was sober and not drunk (R. 156, 164, 176, 178). Pillette. 
believed a man to be drunk when "he don't know what he is doing"; 
when, in a crap game, tlhe can't make change money, and don't know 
when he is losing or winning" (R. 178, 179). Corporal C. D. Townsell, 
also a participant in the game, observed that accused "acted like he 
always acted" and he could not say that accused was drunk (R. 237, 243). 

• I 

. After the dice game had progressed awhile Pillette lost all 
of his money and from then on observed the game as a bystander (R. 125, 
156, 159). The accused was losin~ heavily on his bets, having lost $8 
to Corporal Townsell on one play {R. 125,156, 232, 249, 264, 266, 267). 
The bets ranged generally from 55 cents up to $2.05, although at times 
the wagers totaled as much as $14 (R. 231, 253). At no time during the 
game did accused have any conversation or words with McWilliams or did 
thty have any quarrel whatsoever (R. 171~ 172, 185, 186~ 223, 235, 252). 
Accused did not appear to become angry during the game and McWilliams, 
standing by the washbowls, did nothing to offend him (R. 226). I 

At one stage of the game the dice passed to accused and, with 
nine as his point, he rolled a seven. Immediately, without provocation 
and without uttering a word, the accused jumped from the floor where he 
had been kneeling and, in a split second, crossed the circle of dice 
throwers and stabbed McWilliams with a knife (R. 130, 131, 159; 160, 171, 
172). Pillette saw the knife in accused's hand and, although other players 
in the game did not see the knife they did witness accused's sudden and 
unprovoked attack upon ?.'.cWilliams (R. 185, 232, 233, 251). Private Y.app 
felt blood splatter on his coat and Corporal Townsell saw blood strike 
the latrine floor (R. 233, 250). McWilliams cried "Oh, Frieson" as ' 
Corporal Townsell sprang to his feet and separated the two (R~ 172, 187, 
234-236, 250). 1icWilliams then dashed from the latrine and out the side 
door of the barracks, pursued by accused.'who ,carried his right arm raised 
in the air (R. 131, 132, 172, 187, 194, 237, 250). Pillette immediately 
gave chase, followine them from the barracks (R. 131, 187, 237, 254). He 
overtook the accused at the rear of the barracks and tripped him to the 
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ground. Accused rose to bis f'eet immediately, again set off in pursuit 
of McWilliams and again Pillette overtook him and tripped him (R. 132, 
1.33, 161, 163J. Pillette then urged accused to return to the barracks 
with liim, sqii:ig, · "Come on, let's go back to the barracks, I don I t want · 
you to get in any trouqle• and accused returned with him (R. 1.33, 163). 

. Private Sapp followed the procession from the latrine, observing 
blood on the latrine door as he passed, and hastening through the.barracks 

. and out the front door he saw McWilliams nee down the company street, 
shouting f'or the guard, and then collapse upon the ground (R. 187,188,194, 
198~ 199) •. Sapp ran to him, asked him where he ha~ been cut, instructed ~ 
some individuals to lay him on a nearby porch and then hurried to the · 
o.f'ticers' barracks (R. 217, 218). · Afte.r Pillette had seen accused to the 
barracks, he went to see about McWilliams and found him lying at the, · 
entrance of' a barracks. some five or six barracks away from wh&P6 the 
assault had taken place (R. 165-167). · · 

About 1:15 a.m. Second Lieutenant Edwin L. Booth, who was in 
his room at the officers 1 ·barracks, heard someone ·shout f'or the guard, 
saw men congregate directly across from the officers' barracks, hurried 
to the scene and found McWilliams lying on the ~rracks steps bleeding 
profusely from apparently severe lacerations on his body. He immediately 
summoned First Lieutenant :Philip Grundfest, the battalion surgeon, who • 
was in the officers' barracks, proceeded to an ambulance parked in the 
area· nearby and drove. it to where Mcrlilliams was lying. McWilliams. was 
placed in the ambulance and taken to the Station Hospital, arriving , 
there about 2 a.m. (R. Jl.3, 526, 559). Lieutenant Grundfest and'£our 
or five other individuals accompanied him·to the hospital and during the 
ride Lieutenant Grundfest made a general examination of McWilliams and 
found he was unconscious and suffering from complete shock. His 
examination revealed a large incisional wound in the left upper chest 
about two and a half inches long. Although it was not bleeding, there 
was blood on McWilliams clothes, his pulse was "rapid and thready", and 
bis body cool (R. 559). When they arrived at the hospital Captain Edwin 
E. Gottdiener, the hospital Officer of the Day, was summoned and McWilliams 
was removed to the operating room where both Lieutenant Grundt~st and 
Captain Gottdiener began to administer to him (R. JlJ, 5~). 

Captain Gottdiener's examination of McWilliains revealed a 
deep wound in the chest just below the left collar bone, approximately 
three inches lorig, from which dark blood was oozing. He also had a 
laceration on his chin extending from the lower lip to about three inches 
under the ·chin. Another laceration extended diagonally across the palmar 
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surface of the last three fin'.·ers on his left hand. A pressure 
.dressing was applied to the chest wound in an effort to stop the 
bleeding. He was given two and one quarter quarts of blood plasma. 

··:_':..and also a dose of morphine (R. 527). HO\lever, McWilliams died at 
· 5:,40 a.m., approximately four hours after he had been admitted to 
the~Station Hospital (R. 533). The cause of death was severe shock 
and ·hemorrhage induced by the chest wound (R. 534). 

"'\f...?:~1 ~ . - ' 
·,A~ou,t 1:.30 ~.m. on 15 January 1944 First Sergeant Hammie 

Donaldson, asleep.in his barracks, was awakened by someone knocking 
on his door and; ii-response to his invitation to enter, accused 
stepped into the l'ooui.··; :' He asked the sergeant to take him to the 
guardhouse and the former:, believbg he was joking, told him to leave. 
Accused then stated he was not joking and that he had 11 cut11 Private 
tic7lilliams because of som~f _difficulty over a garrison cap accused had 
loaned to him (R. 268-271) .;·. Accused appeared .to be normal and talked 
in a normal unexcited voice. (R. 2(1:), 275, 276). The Officer of the 
Day and the sergeant and the corporal or the guard then entered the 
room (R. 2(1:)). 

A confession made by the accused to the investigating officer 
was admitted in evidence over strenuous objection by the defense and 
after exhaustive examination of the investigating officer to determine 
whether or not it was voluntarily made. In it the accused stated that 
hlcWillia.ms ~ad owed him $5.50 for a long time and that during the dice 
game accused decided that he was going to obtain the money from 
Mcililliams or "take it out of his hide 11 • Mc'l'l'illiams said he did not 
intend to pay it "so I pulled out my 6 inch knife 11 and 11 I stabed him 

· hard as I could in the Chest". Accused then stabbed A:c\'lilliams a 
second time in the chest and pursued his victim as he fled from the 
latrine. He admitted Mc"{lilliams put up no resistance. Thereafter he 
went to First Sergeant Ha.mmie Donaldson and asked to be locked up •. Ac
cused had taken several drinks earlier that night and was feeling their 
effect (Pros. Ex. 6). 

, ' .
4. Ths defense offered evidence to show that accused had consumed 

a large quantity of li~uor during th~·several hours spent in the townat'. 
Ayer. Accused, Private First Class Virgie Chattmon and Private Harry 
Pillette each bought a quart of rum when they first arrived in Ayer that 
evening (R. 655). All three of them had a drink from accused's bottle 
behind the railroad station and then they repaired to a local cafe where 
accused had a couple of hamburger sandwiches after which he and about six 
other individuals consumed the remainder of the quart of rum (R. 656, 657, 
684-686). Their next stop was the Lincoln Hotel where, by 9 p.m. accused 
had consumed some four to six drinks of whiskey (R. 646, 649). 
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Second Lieutenant Austin D. Moran observed accused at the 
USO dance around 11 p.m. and was of the opinion that he was then in 
more or less of a drunken condition. When accused talked to the 
lieutenant 11he was sort of swaying from side to side" and "his words 
came out sort of mumbled as though his tongue were thick" (R•.. 6ol). 
Hls·blouse and collar were unbuttoned and his tie loosened but, when 
he was next observed some ten or fifteen minutes after the lieutenant 
had told him to put his dress in order, his clothing was properly 
arranged (R. 6oO, 6o2). He understood :the directions issued to him by 
the lieutenant and complied without hesitation (R. 6o2). Lieutenant 
Moran saw accused again about 2 a.m. the next morning and he appeared 
to.be sober at that time; at least the lieutenant knew that then he 
was not drunk (R. 6o5,-6o6}. 

During the dice game accused was not drunk although he had 
been drinking (a. f:fJ4). He made change during the game, "faded" for 
amounts that were specif'ied and picked up the mone;y-whe.!}ever he won 
(R. (i:)7). However, the net result or all his wagers was· that accus~d 
lost money in the game (R. (;fJ6). . 

After accused hs.d been fU.lly advised of his rights by defense 
counsel and also the president of the court, he e~ected to make an 
unsworn statement. He reviewed his earlier life stating that his 
mother died when he.was seven years of age and that he ceased attending 
school when he was in the seventh ~ade, thereafter laboring in iron and 
coal mines. He commenced drinking when he was 13 years old. One of 
his brothers had perished in the First World War and another died in an 
insane asylum in Alabama, his condition apparently induced from over 
indulgence in alcoholic liquors. Accused verified his purchase of a 
bottle of rum and a knife in the town of Ayer on the night of 14 January. 
He had several drinks from his bottle of rum and thereafter visited a 
restaurant where he had a meal of chop suey·and 11coke11 • After W:s meal 
he and several others sat around the table drinking until the bottle or 
rum had been consumed. Accused then visited the Dug Out Bar where. he 
purchased a total of ten rounds ·or drinks and a round of beer while two 
rounds of drinks were purchased-by other individuals. He had "some.more 
drinks" at another table and then went to the USO dance. After.the dance 
he returned to the bar and purchased eight rounds of drinks and visited 
other tables where.he consumed more liquor. He remembered boarding the 
bus with Private Sapp for the return trip to camp but did not remember 
leaving the bus or seeing anyone on board that he knew•. His statement 
continues as follows: 

11 * * * The next thing that I remember I was in the 
latrine. I don't know if I was ~hooting dice or 
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fading. I don't know who was in ths game. And, 
the mystery part, I remember striking, and, I 
never wanted to harm or hurt or kill anyone. 
I treat people better than I treat myself. That 
mystery part, I can't recall, and I don't remember. 

"The next I remember I was standing in the First · 
Sergeant's room and I remember Second Lieutenant Uioran 

· and two men standing in the door. Corporals or Sergeants, 
I don I t know11 (R. 700-702). . 

5. Prior to the trial of accused he was examined at the-Station 
Hospital, Fort Devens, Massachusetts, by a Board of Officers duly appointed 
by the convening authority to inquire into his mental condition. The 
Board submitted its report dated 17 February 1944, wherein it set forth 
its conclusions that accused, at the time of commission of the offense 
charged, was so far free from mental defects, disease and derangement as 
to have been able to distinguish right from wrong and to adhere .to the 
right; that he was then sufficiently sane to conduct'or cooperate · 
intelligently in his dafense; that, at the time of commission of the 
offense charged, accused was under such influence of alcohol as to cause 
"some .impairment of the exercise of proper judgment and of control over 
his emotions"; that he had a mental age of between eight and nine years 

. and fell within the moron classification; and that he was responsible . 
and accountable for his behavior. Accused had positive Kahn and Wasserman 
blood tests but his spinal fluid examination produced negative results (Pros.
Ex. 1). 'fhe results of-the Kahn and Wasserman tests indicated onl7 that 
the accused had syphilis at one time and were not conclusive that the 
disease was active at the time the tests were conducted (R. 48). Any 
9-eterioration of the cell structure of a brain and the existence of 
complementary mental disorder can be determined by a spinal fluid 
examination (R. 'Z7, 28, 39, 40). The results of such examination of 
the accused were negative demonstrating that no deterioration of the 
cellular structure of the brain had occurred (R. 39) •. 

Two or the three officers on this Board .testified at the trial 
and were subject to searching and detailed examination by the defense. 
However, nothing was produced to weaken or alter their conclusions that, 
although accused was limited in the exercise of his judgment and control 
of his emotions at the time of commission of the offense charged because 
or a substantial consumption of alcohol, nevertheless, he was then able 
to distinguish right from wrong and adhere to the right (R. f:JJ, 61, 99, 
100). - · ' · 
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6. Counsel for the accused included, in addition to regularly 
appointed defense counsel, William H. Lewis, Jr., a practicing attorney 
in Boston, ·Massachusetts, and a former Assistant United·State-s Attorney 

· for the Southern District or Uew York and the District of Massachusetts, 
plus,. Major William J. White, Jr., I.G.D., First Service Command. They 
condµcted a zealous defense of accused and the record is replete with _ 
numerous and vigorous objections made to the admission of evidence offered 
by the prosecution and with argument in support thereof. As has been 
noted above, defense co~el also subjec~d two of the three mem~rs of 
the Board of Officers, appointed to examine into accused's mental'condition, 
to a 16ng and searching examination testing the basis, for the Board's 
cgnclusions. However, they relIIB.ined unshaken in their opinions and the 
conclusions of the Board as detailed in their report were not impeached. 
The evidence tully justifies the conclusion that accused was sane at the 
time the offense charged was committed and also at the time ot trial. 

Strenuous objection was lIIB.de to the admis~·evidence ot 
accused's donfession and lengthy examination and legal argument ensued 
on this point. The facts surrounding the confession a~e that about 2 a.m. 
on 15 January 1944, Second Lieutenant Austin D. Moran, the Officer of the 
Day, questioned accused advising him that he "didn't have to say anything 
unless be wanted to help hilllself out" whereupon accused made a statement 
(R. 400, 402). At approximately 8:30 a.m. on 15 January accused appeared 
before First Lieutenant John c. Cox, the officer only verbal.17 -.appointed 
at that time to investigate the case (R. 316). Besides accused and Lieu
tenant Cox, Lieutenant Moran was also present on this occasion (R.'318). 
Article of War 24 was read to accused and it was explained to him that 
he need make no statement (R. 319, 320, 323). A.ccus,ed proceeded to make 
a confession and Lieutenant Cox wrote down the substance of it in long
hand which accused signed (R. 331, 332). Lieutenant Cox had not received 
the charges at that time and, accordµigly, a,ccused's confession was made 
when he was not advised with what offense he was charged or who the 
witnesses against~ were (R. 345, 347, ·375, 376). Lieutenant Cox 
proceeded to type up the confession signed by accused and submitted this · 
typed confession to accused for his signature. By then the charge sheet . · 
had been delivered to Lieutenant Cox and he informed accused or the offense 
with which he was charged although accused was not told who the accuser 

. was or who the witnesses against him were, the names or the latter not 
appearing on the charge sheet at the time (R. 378, 388, 4(;/J). Accused 
also signed this typewritten confession (R. 332). · . . 

The following'day, 16 January, Lieutenant· Cox visited accused 
at the guardhouse sometime around 4 p.m•. He informed accused of the 

J; 
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statements he had.obtained from various witnesses and explained to 
him his right to question them (R. 436). He read the charge sheet 
to the accused which then contained the names of the witnesses, and 
in.formed accused he did not have to say anything if' he did not want 
to, but that· if he did make any statement it could be used against. 
him (R. 437) •. Lieutenant Cox then showed accused the two statements 

· he had previously signed and asked him if he wished to make any 
changes in them (R. 439-440) • .Accused stated he "didn't have any 
objections whatsoever" ,and that "there was no objection whatsoever 
to it" (R. 443). The lieutenant pointed out to accused certain 
discrepancies between his confession and the statements of'..other 
persons but accused clung firmly to his statement (R. 502-504) •. 

.At the conclusion of' tha~ part-of' Lieutenant Cox's testimony 
which related to the events occurring on 15 January when accused signed 
the handwritten and typed confessions, the prosecution offered the 
statements in evidence but they were denied admission (R. 425). The 
law member stated that the reason for their exclusion was that the 
accused had not been informed of the charges against him at the proper 
time·during the investigation (R. 426). However, after the testimony 
had been introduced relative to the events that transpired on 16 January 
when Lieutenant Cox·interviewed accused at the guardhouse, the prosecution 
again offered the typewritten statement in evidence and it was admitted 
(R. 476). ~ 

'It is unnecessary here to express opinion as to whether the 
initial ruling of the law member denying admission to the statements 
was correct. It is clear, however, that on 16 January 1944, accused 
had been fully advised of his rights and no threats or promises were 
made to him or other coercion exercised upon him. At that time accused 
affirmed his previous statement without change. Such voluntary 
reaff'irmance makes an accused's confession competent, admissible evidence 
even though it were originally open to the objection of having been 
involuntarily made. (Dig. Op. JAG, 1912-40, sec. 3,95 (10), p. 206-207). 
Parenthetically, it should be noted that the events occurring during the 
dice game are fully established by direct evidence independent of 
accused's confession. 

Murder is the unlawful killing of a human being with malice 
aforethought. Unlawful means without legal justification or excuse. 
Nia.lice aforethought does ·not mean hatred or personal ill will or even 
an actual intent to take life. An intention to inflict grievous bodily 
harm upon any person or knowledge that the act which causes death will· 
probably cause grievous bodily harm.establishes malice aforethought 
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(MCM, 1928, par. l48A)• Voluntary drunkenness is no excuse tor crime 
but it may be considered in determining whether accused possessed the 
mental car.city to entertain the requisite specific intent (!£Ai, 1928, 
par. 126§. Accused denied he intended to inflict grievous bodily harm 
upon the victim because he was so intoxicated he knew not what he did.· 

_ However, there is abundant :testimony that., although accused had partaken 
~ heavily of alcoholic liquors during the earlier hours or the night and 

although he may have been 11high11 and "feeling good" during the dice gam~, 
he was not drunk when he assailed McWilliams without provocation. He 
was in sutric1ent possession of his faculties during the game to make 
wagers, make change and collect the money when he won. Indeed, within· 
·a quarter or an hour after the attack he proceeded voluntarily to the 
quarters of his first sergeant, aroused him, stated in a normal un~cited 

__ voice that he had "cut" McWilliams and requested that he be removed to 
the guardhouse. Such conduct indicates accused was fully aware of what 
he had done. The report of the Board of Officers supports the conclusion 
that accused was legally responsible for his actions. It was the Board's 
opinion that, although accused's consumption or alcoholic liquors may 
have affected his exercise of judgment and controfoi\ emotions, it did 
not prevent him from knowing right from wrong and from adhering-to the 
right with.in the tenets or the law. Accordingly, the evidence justifies 
the conclusion or the court that accused knew what he was doing when he 
assailed :McWilliams with an opened knife. The evidence sustains the 
findings of guilty of the Specification and the·Charge~ · 

·7. The accused is about 33 years of age. He was inducted into 
the military service on 27 May 1943. 

8. The court was legally constituted and had jurisdiction or the 
person and the offense•. No errors injuriously affecting the substantial 
rights of accused were committed during the trial. In the opinion of the 
Board of Review the record of trial is legally sufficient to support the 
findings of guilty of the Charge and Spec~fication and to suppPrt the 
sentence. Death or imprisonment for life, as a court-martial may direct, 
is mandatory upon conviction of a violation of Article or War 92. 
Confinement in a penitentiary is authorized by Article or War 42 for the 
offense of murder, recognized as an offense of a civil nature and punisll· 
able civilly by penitentiary confinement under Section 275, Criminal Code 

.ot the United States {18, u.s.c. 454) ~ · · 
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WAR DEPARTMENT 
.A:rnu' Service Forces 

In the Of'fice of The Judge Advocate General 
Washington,D.C. {285} 

8 MAY 1944SPJGH 
CM 25)2~ 

UNITED STATES ) INFANTRY REPLACEMENT TRAINING CENI'ER 
) CAMP BLANDING, FLORIDA 

v. ) 
) Trial by G.C.M., convened at 

Secohd -Lieutenant KENDALL ) Camp Blanding, Florida, 27 
B. MC CLURE, JR. (0-1Jl87J8), ) March 1944. Dismissal and 
Infantey. ) total forfeitures. 

OPINION of the BOAfU) OF REVIEW 
DRIVER, 0 1CONNCR and LOTTERHOS, Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the o.fl'icer named above and submits this, its opinion, to The Judge Advo
cate General. 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE Ia Violation_of the 61st Article of war. 
Specification: rn· that 2nd Lt. Kendall B. McClure, Jr., Company

"A.•, 190th Infant.zy Training Eattalion, 6oth Infantry Train
ing Regimen!;, did, without proper leave, absent himself from 
his station at Camp Blanding, Florida, from February 22, 1944, 
to abolti February 24, 1944. · 

CHARGE Ila Violation of the 95th Article of War. 

Specification (Amended): In that 2nd Lt. Kendall B. McClure, Jr., 
Company "A", 19oth Infantry Training Battalion, 60th In
fant.zy Training Regiment, was, at St. Augustine, Florida, on 
or about February 24, 1944, in a public place, to wit, Glick's 
Bar, Cathedral Street, St. Augustine, Florida, drunk and dis
orderly llhile in uniform. 

CHARGE III a Violation of the 96th Article of War. 

Specification: In that 2nd Lt. Kendall B. McClure, Jr., Company
"A•, 190th Infantry Training Battalion, 6oth Infantry Training 
Regiment, failed to comply with standing orde'rs of. this ccmnand 
in that he failed to sign the Officers' Register of the 6oth 
Infantry,Training Regiment upon leaving his Post at Camp Blanding, 
Florida, en or about February 22, 1944. 
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He pleaded not guilty to and was foum gullcy of all Charges and Speci
fications. He was sentenced to be dismissed the service and to forfeit 
all pay an:i allowances due or to become due. '!be reviewing authority ap
prCIV'ed the sentence and forwarded the record of trial for action under 
the 48th Article of War• 

.3. The evidence :for the prosecution& 

a. .Charge I& Extract copies (Ex. 1) of morning reports of Com
paey A, 190th Infantr.r Training Battalion, Camp Blanding, Florida, show 
acwsed from duty to absent 'Without leave 0001 on 23 February 1944, and 
:fran absent with9ut leave to duty 1900 on 24 Februaey 1944. Accused failed 
to report for ducy on the morning of 23 February, and did not have per
mission :fran his can~ camnander to .be absent from camp. A search of 
the battalion area failed to reveal his whereabouts. The accused was 
apprehended at st. Augustine, Florida, on 24 February 1944, and stated to 
Major Max s. Edelstein, provost marshal of that area, at the time of his 
awrehension that he was not on leave but was •A.W.O.L.11 (R. 5-1, 31-32). 

b. Charge Illa An extract copy (Ex• .3) ·or Administrative 
Manoranduiii No. 9, Headquarters, Infantry Replacement Training Center, Camp 
BlaIXl:ing, Florida, dated JO September 1943, provides in pertinent part that 
officers must sign the officers' register at regimental headquarters 
before leav1ng the :post under verbal orders or the comm.anding officer. An 
extract copy (!!«. 2) of the officers• register, 60th Infantry Training • 
RE€iment, shows that accused failed to sign the register in the period 22 
Febru.ar., to 24 February 1944 (R. 7-9}• 

£• Charge !It On the afternoon of 24 February 1944, accused and 
a technical sergeant were sitting in a booth at "Gllck's Famous Bar", in 
St. Augustina, Florida. After be:ing served a round of drinks, the ac
cused approached Mr. Jack Leng, the bartender and asked him to cash a 
check. .Mr. Lang informed accused that he had no authority to cash checks 
am. that accused would have to wait until the proprietor returned. The 
accused b:came angxy and stated that he wou1d •tear the fucking j.oint up•; 
he would tear that clodc off the wall"; and he would "whip any son-o.r..:a
bitch in the house•. Several customers were in the bar including two 
ladies who were seated in a front booth. Boatswain's ~te Frank Galloway, . 
a shore patrol.msn of the United States Coast Guard seated at the bar 

sk d d if lltJi II J 1 
a e accuse at included him. Accused reolied that the statement 
did not apply to him or to ren in unifonn. Accused made his statements 
in a ·voice loud enough to be heard by those seated at the bar, but the 
bartender ~d not know whether or not the remarks were overheard by the two 
ladies. The accused approached the bartender again a few minutes later 
and demanded that Mr. Long send .for the manager. On being infonned that the 
manager was out shopp:ing or playing golf accused said: "It is a fine 
Goo-damned thing, him playing golf while we are .fighting a war•. Accused 
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was in uniform arxi neatly dressed, but in need of a shave. He talked a 
11mumbley language" and in the opinioJ;l of Galloway he was drunk. Mr. Long 
and Gallow-ay did not consider accused dangerous or in any condition to 
fight (R. 9-14, 20-27). · · . 

When Mr. 1lax S. Glickstein, proprietor of "Glick1s Bar" entered 
his place of business between 3100 and 4100 o•clock that afternoon, ac
cused approached him and requested that he sell accused sane 'Whiskey and 
cash a check. Mr. Glickstein refused the requests as accused "appeared" 
to be drunk~ His eyes were red and he "weaved a little" 'When he walked. · 
As Mr. Glickstein walked away accused stateda "If you don 1t cash this check 
when I get through with you, you won 1t be worth thirty-dollars•. Mr. 
Glickstein became angry and said accused was an officer and a gentleman 

·but that if accused did not behave he would call the provost marshal. Ac
cused "grabbed" Mr. Glickstein by the front of his sweater and said: "Ii' 
you call the Provost Mar_shal I will cut your heart out" or ttI will cut your 
God-damned heart out". .wr. Glickstein told accused to "start cutting" and 
telephoned for the Rrovost marshal. The accused and the technical sergeant 
then lei't the bar ( • 14-20., 22). 

Major Max s • .Edelstein., provost marshal for the St. Augustine Area., 
went in search of accused after receiving the telephone call f'ran •Glick•s 
Bar". He saw accused in the act of cashing a check at the IIMarine Bar"• 
After Galloway identified accused as the person 'Who caused the disturbance at 
11 Glick 1s Bar"., Major Edelstein asked accused to accompany him to head
quarters. Accused was-courteous and readily agreed. At headquarters accused 
displayed a substantial amount of money. With the consent o.r. accused Major 

· · Edelstein took $10 of the money., and exchanged it at the "Marine Bar• £or 
the checlc accused had written for that amount. Accused looked "haggard", 
his eyes were "glassy., bloodshot and half closed", his movements were of an 
"exaggerated nature" and in the opinion of Major Edelstein and First 
Lieutenant William s. Myers., accused was drunk•. He was not "boisterous" but 
was inclined to be 11argumentativen. He further emphasized the f'act that he 
was intoxicated by persisting in passing uncompllmentaey remarks about his 
organization., the Infantiy ReplacE111ent Training Center. He stated to Major 
Edelstein and Lieutenant J;Tyers that he had been in the "I.R.T.c.11., for a 
considerable period of time., was · "fed up" with training and wanted to get 
into actual combat; and that he was drunk and was going to stay drunk until 
he got overseas. While at headquarters the accused wanted to "throw up". 
He was taken to the latrine where h.e vomited twice•. He then went to sleep 
on a bed for the remainder of the arternocn. Lieutenant Y,rers returned 
accused to Camp Blanding that evening ·and turned him over to the duty officer 
of the 60th Regiment (R. 23., 27-J4). 

4. For the defense: 
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The accused testif'ied that he attended Allen Military Academy for 
one year, Kemper Military Academy for two years and received three months 
military training at "Texas A. & M.•. He left that institution in his 
freshman year to enlist in the Anny, and on 19 January 1943, entered 
Officer Candidate School at Fort Benning, Georgia.· After receiving his 
commission, his duties were confined exclusively to Infantry Replacement 
Training Centers and in a period of eleven months he had been through three 
training cycles. He further stated that he entered the A.rmy with the desire 
to take part in actual combat, but his requests for a transfer to an active 
unit had been denied (R. 34-36). 

With reference to being absent without leave (Chg. I), and drunk 
and disorderly (Chg. II) the accused testified that after leaving Camp 
Bland~ he went to Starke, Florida, and drank seven bottles of India Ale, 
"sometimestt referred to as "Green Death". After drinking the ale he de
cided that if he stayed away from camp. far a day or two and 11didn1t mess 
up too badly", he might have a better opportunity of being released for 
overseas service. ot.her officers had previously advised him that such a 
plan might prove successful. Accused stated that he then went to Jacksonville, 
Florida, an:i fran there to St. Augustine, Florida, where he arrived at 2100 
o'clock in the morning (24 February 1944). He went directly to a hotel. 
At about llaOO o'clock that monrlng he went to "Glick•s Bar" where he had 
·•two or three" drinks. He attempted to get a haircut but found the barber 
shop closed. .After having more drinks at 11Glick 1s Bar" he went to the Camp 
Blanding Bus Station, and ascertained that the next bus for camp left at 
4:00 p.m. He returned to "Glick 1s Bar" for the third time and drank ttsome 
more". He later went to the "Marine Bar" where he met a technical ser-
geant of his acquaintance and asked if the sergeant knew where he could 
cash a check. Accused did not know why he wanted to cash a check as he had 
•plentyt' of money at the time. At the sergeant' s suggestion they went to 
•Glick 1s Bar11 but the bartender would not cash the check in the absence ot 
th! manager. Accused stated that he am the sergeant were having a drink 
when Mr. Glickstein arrived and that. he •got sore" when Mr. Glickstein re
.fused to cash his check. He did not reme:ahe~ saying aeything to Mr. · 
Glickstein ar the bartender, and when they refused to cash his check he 
went back to the "Marine Bar". When Major Edelstein arrived at the "Marine 
Bar" the accused accompanied him to the recreational area where he was held 
until Lieutenant Myers returned him to camp. The accused' further testified 
that he was w.tlling to accept aey punishment the court might give for his 
being absent without leave (Chg. I) and for his failure to sign the 
officers• register (Chg. III). He had never been in any previous trouble 
and was most interested in retaining his commission and being given the 
opportunity~ to fight abroad for his country (R. _36-38). 

On cross-examination the accused testified that while stationed at 
Fort McClellan, Alabama, he requested overseas service from his compaey 
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canmander and !rem the regimental adjutant. After arri.Vi.ng at Camp Blanding 
he made the same request of his company comnander and the battalion adjut~. 
He was "sick and disgusted" in his work with the Infantry Replacement 
Training Center and desired to join a more "actiTe outfit•. He further 
testified that he first made up his mind to go absent without leave after 
drinking the ale in Starke, Florida. He did not think he was in "full 
possessicn• of himself at the time nor did he consider himself drunk. He 
drank •oft and on" before an-iving at St. Augustine on 24 February 19L4. 
He ate breakfast that morning and during the day- consumed approXlllately 
fifteen drinks. He did not "intentionally engage in misconduct" while at 
St. Augustine (R. 38-42). . 

Technical Sergeant William A. West testified that he and ac
cused belaiged to the same battalion.. He lll!t accused at a bar in st. 
Augustine, Florida, during the month of Februa17 1944, and in the course 
of their conversation accused asked where he could cash a check. Sergeant 
West said he was acquainted at "Glick•s Bar" and suggested that accused 
could cash a check there. They went to "Glick•s Bar" where they sat in 
a booth and had some drinks. Neither of them purc~ed a drink for the 
other (R. 45-46). · - , . 

The battalion commander of accused testified that accused had 
expressed to him a desire for overseas service. He rated the general 
performance. of accused, his conduct, and instruction or "trainees" as 
excellent. His company commander gave accused a superior.rating, never 
had occasion to discipline accused, and regarded him as the best in
structor he ever had. According to Secord Lieutenant Claude E. Carter who· 
occupied the same lmt with accused, ·the accused seldom left camp and was 
an excellent officer am instructor {R. 42-45). 

5. a. Charge Is It is shown by- the evidence am admitted in the 
testimony-of accused at the trial that accused without proper leave ab
sented himself from his organization from about 22 February to 24 Febru-
ary 1944. . 

b. Charge III1 The Specification under this Charge alleges 
that accused failed to comply with standing orders of the command in that 
he failed to~sign the.officers' register at his regimental headquarters 
upon leaving the post on 22 February 1944. Examinaticn of the standing 
orders ciscloses that officers leaving the post under verbal orders or the 
camnanding officer are! under certain circumstances, required to sign the 
regimental register• .inasmuch a.s there is no evidence in the record that 
accused left the post under any such verbal orders the applicability or . 
the standing orders to accused is not shown and the findings of guilty of 
this Specific~tion and Charge are not sustained. · . 

. .£• Charge Ila The evidence shows that on 24 February 1944 the 
accused consumed a considerable , amount of liquor. While in an intoxicated 
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condition he attanpted to cash a check at "Glick 1s Famous Bar" in St. 
Augustine, Florida. When the bartender _explained that he was not au
thorized to cash checks the accused became angry and stated in a loud 
voice that he would "tear the .tucking joint up"; that he woul.d "tear the 
clock o:f:f the wal.111 ; azxl he would "whip any son-o:f-a-bitch in the house". 
S~veral customers, including two women seated 1n a :front booth., were in_ 
the bar. .A. coast guardsman who inquired if he was included in the chal
lenge was told that it did not apply to him or to men in uniform. When 
the proprietor of the bar arrived, accused asked him to cash the ch~k. 
When he refused., accused stated "When I get through with ;you., you won't 
be worlh thircy-dollars11 • The proprietor threatened to call the provost 
marshal and accused grabbed him by the front of his neater and said 
11 I will.cul; your heart out 11 or 11! will cut your God-damned heart out"• 
When the proprietor said "start cutting" and went to the phone accused 
left the place. Accused was in unifonn., neatly dressed., but in need o! a 
shave. 

The evidence establishes that accused was drunk and disorderly in 
uni:fonn in a public place. 'Ihe question remains whether his behavior ns 
of such aggravated character as to constitute "conduct unbecoming an offi
cer arxi a gentleman• within the meaning of Article of War 95. Paragraph 
151 of the Manual for Courts-Martial (1928) gives as an instance of a 
violation of this article., "being grossly drunk and conspicuously dis
orderly in a public place" and .further states the Article contemplates con
duct by an officer 'Which., taking all the circumstances into consideration., 
shows that he is morally unfit to be an officer or considered a gentleman. 
It is doubtful that the drunkermess of accused could be characterized as 
"gross". His disorderly conduct was confined to seizing the sweater of 
the proprietor of the bar and using vulgar, threatening language. He 
made no attenpt to carry out his threats snd 'When invited to do so, le.ft 
th.a bar, thereby denonstrating that his violence was purely vocal. With
out attempting to ccndone his use of vulgar. language., especially when two 
women were present and may have heard it, the Board makes note of the fact 
that the :miJJcond.uct of accused occurred in a ba?Toom., where his acts 
would not be as conspicuous as in maey- other public places. The conduct 
of accused was highly discreditable, but the Board of Review is of the 
opinicn that it does not clearly demonstrate that moral unfitness 'Which is 

· involved i.n a violation of Article of War 95 (CM 238792., Kuennen; CM 228894, 
Peterson; CM 227651, ~; CM: 213442., Due; CM 202846, Shirley). The evi
dence is legally sufficient to support only so much of the findings of 
guilty with respect to the Specification as involves a finding of guilty of 
the Specification in violation of Article of war 96. 
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6. The accused ia 19 years of age. '!be records of the Office of 
The Adjutant General show his service as follows& Enlisted service from 
14 September 1942; appoint.ed temporary seccnd lieutenant, Anny of the 
United states, from Officer Candidate School, and active duty, 24 April 
1943. 

7. The court was legally constituted. No errors injuriously affect
ing the substantial rights or the accused were committed during the trial. 
The Board or Review is of the opinion that the record or trial is le
gally insufficient to support the findings of guilty of the Specification, 
Charge III am or Charge Ill; legally su.t.f'icient to support; onlJ' so 
much of the findings of guilty of the Specification, Charge II and or . 
Charge II as involves a violation of Article of War 96; legally suffi
cient to support the findings of guilty of .the Specification;· Charge I . 
and or Charge I; and legally sufficient to support the sentence and to 
warrant confirmation of the sentence. Disipissal is authorized upon con
Ticticn or a violation of the 61st or 96th Article of War. 

, Judge Advocate 
) 

1
/ \ /-- -~ 

_-c-_--_7_~-_M._~_-__, _·----::_·_.:~._.~~--~------Judge Advocate 

1 
--lf:-.,,.'---,....~-----------'Judge Advocate 
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1st Ind. 

War Department, J.A.G.o., - To the Secretary of War. 
-· 3 MAY .1944 

l. Herewith transmitted for the action of the President are the record 
of trial and the opinion of the Board of Review in the case of Second 
Ll.eutena.nt Kendall B. McClure, Jr. (0-1318738), Infantry. 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally insufficient to support the findings of guilty of the Speci
fication, Charge III and of Charge III; legally sufficient to support only 
so much of the findings of guilty of the Specification, Charge II and of 
Charge II as involves a violation of Article of War 96; legally sufficient 
to support the findings of guilty of the Specification, Charge I and of 
Charge I; and legally sufficient to support the sentence and to warrant con
firmation of the sentence. The accused was absent without leave £rem his 
station for about two days (Spec., Chg. I) and was drunk and disorderly in 
a barroom (Spec., Chg. II). The prior record of accused (19 years of age) 
as an officer was excellent, according to his battalion commander, and his 
canpany camnander testified that accused was the best instructor he had ever 
had and gave him a superior rating. Although the conduct of accused in the 
barroom was highly discreditable, he was neither grossly drunk nor con
spicuously disorderly. I recommerrl that the sen.tence to dismissal and total 
forfeitures be confirmed but commuted to a reprimand, and that the sentence 
as thus commuted be carried into execution. 

3. Attention is invited to _a latter dated 22 April 1944 from Honorable 
Miltqn H. West, Member of Congress, with inclosures, in behalf of accused. 

4. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a .form of Executive action 
carrying into effect the recommendation made above. 

4 Incls. Myron C. Cramer, 
Incl.l...Rec. of trial. Major General, 
Incl.2-Drft. ltr. for sig. The Judge Advocate General. 

Sf«. 
Incl .3-Form of Action. 
Incl.4-Ltr. fr. Hon. West, 

22 Apr.44, w/incls. 

(Findings disapproved in part in accordance with recommendation of 
The Judge Adwocate General. Sentence confirmed btlt commuted to 
reprimand. G.C.M.O. 257, J Jun 1944) 
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VWl DEPARTMENT 
Army Service Forces 

In tM Office of The Judg1t .Advocate General 
. Washington, D.c. (293) 

SPJGK 
CM 253207 

U'N IT ED ST AT E'S ) ARMCRED CENTER· 
) 

v. ) Trial by G.C.M., convened at 
Fort Knox, Kentucky, 16 March, 

Second IJ.eutenant LEROY ~ 1944. Dismissal. · · 
T. ELLIOTT (0-1012452), ) 
Infantry. ) 

OPINION of the BOARD OF REVIlli 
LYON, HILL and ANDRllIB, Judge Advocates. 

1. The Board of Review he.s examined the record of trial in the case 
. of the officer named above and submits this, its opinion, to b Judge Ad-

'\'Oca.te General. · · · 

2. Accused was tried upon the following Charges and Specifications& 

CHARGE Ia Violation of the 95th Article of War. 

Specification la · In that 2nd Lt. Leroy T. Elliott, Tank Depart
ment, The Armored School did, at Fort Knox, Kentucky, on or 
a.bout Dec •.16, 1943, with intent to deceive ?Ja.jor Marvin J. 
Hummel, officially state to the s a.id Major Marvin J. Hummel 

· tha.t he had not borrowed money from any enlisted man in the 
Tank Department of the Armored School, which statement was 
known by the said 2nd Lt~ Leroy T. Elliott to be untrue. 

,L 

Specification 2a (Finding of not'guilty). 

CHARGE Ila Violation of the 96th ArtiQle of War • 
.. 

Specificationa In that 2nd Lieutenant Leroy T. Elliott, Ta.Ilk 
Department, The Armored School, did, a.t Fort Knox, Kentucky, 
on or about Oct. 15, 1943, wrongfully a.nd unlawfully borrow 
the sum of Three dollars ($3.00) United States currency, 
from Sergeant Fred W. Pittman, Tank Department, The Armored 
School, Fort Knox, Kentucky, to the prejudice of good order 
and military discipline. 

He ple.a.ded not guilty to all Charges and Specifications•. Be wa.s found 
not guilty of Specification 2, Charge I. guilty of Specification 1, Charge 
I. and of Charge I, and guilty of ,.the Specification of Charge II and Charge 
II. No evidence of previous convictions wa.s introduced. He was sentenced 
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to dismissal.. The reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of War 48. 

3. Summary of evidenoe • 

.~· Charge II S ecification, borrow-in from an enlisted man,, in vio
lation .-0f Article of · ar 96 • 

The only evidence concerning. this offense was offered by the testimony 
of Sergeant Fred W. Pittman, Company B, The Armored School, Fort Knox, 
Kentucky. Accused was senior instructor in the Tank Department and wit
ness• immediate superior. On 15 October 1944, accused asked witness if 
he could borrow ~2. lii tness loaned this amount to him. On 31 October 
or 1 November, accused offered to repay the loan, but witness was unable 
to chan6e a $10 bill, and nothing more was said about it. Witness was 
absent on furlough from 17 November until 3 December, ·over accused's pay 
day. Upon his return accused 1'was working in a different phase o~ the 
Tank Department" and witness saw nothing of him until---91 Dece~er, when 
accused repaid him (R. 12 ). "-,, 

' £.• Specification 1, Charge I (False official stateioont in violation 
of Article of War 95 ). 

On the 13th or 14th of December 1944, Major Marvin J. Hwnmel, F.ield 
Artillery, the Executive Officer of the Tank Department at The Armored 
School, instructed :Major Carl .E. Bernhardt to question accus~d abou~ 
borrowing money from enlisted men and others. 11ajor Bernhardt went to 
the shed in which accused was working, and asked accused whether he had 
borrowed any money from enlisted men. Accused replied that he "didn't 
know of any - he didn't believe that he had borrowed any money from any 
enlisted men", and that he ,owed no money to enlisted men. Major Bernhardt 
then directed accused to report to 1fajor Hummel. Accused walked into 
Major Hunnnel's office, and without the latter's questioning him directly 
concerning his borrowings, stated that Major Bernhardt had talked to him 
a.bout the subject and that he (accused) wanted to tell Major Hummel that 
he had not borrowed any money from enlisted men. No specific times or 
persons were mentioned in the conversation between them, which aEpa.rently. 
was quite brief (R. 6-8, 9-11). 

Accused elected to remain silent, and offered no evidence (R. 18). 

4. There is no evidence to dispute that introduced by the prosecution. 
The record is sufficient to show accused guilty beyond reaso~ble doubt of 
both Charges and their Specifications as found by the court. 

5. The Specification of Charg~ II alleges that accused borrowed $3 
from Sergeant Pittman, while the proof shows .that ~e borrowed only $2. 

- 2 -
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'.Qie time, place, and person involved were as alleged, and the variance 
in amount is immaterial and & nonprejudicial error. 

6. W&r Department records show that accused is 31 years of age and 
married. He attended Bradley College tor·two years, and graduated from 
the University of Iowa in 1935 'Iiith .the degree of Bachelor of Arts. He 
enlisted in the United States Army on 16 ju1y 1937, serving _until 7 
December 1939, from which time he was in the Regular Army Reserve until 

.2 February 1941. He attended The Armored Force School, Fort Knox, Kentucky, 
from which he was graduated on 12 September 1942, and commissioned a.second 
lieutenant, Infantry, Arm:, of the United States. In recommending him for 
attendance at Officer Candidate School, Captain Dee Small, Infantry, Camp 
Grant, Illinois, stated that accused was of excellent char&cter and had 
demonstrated outstanding qualities of leadership. His performance in The 
Armored Force School's Tank M.aintena.nce Officers' course from 8 February 
1943 to 27 April 1943 was rated "satisfactoryu. 

It also appears from the review of the Staff Judge Advocate th.at 
accused upossesses good general habits, and has.aptitude for &J?-d an in
terest in mechanical work 0 

, th.at he has been rated "excellent 0 and •very 
satisfactory 0 in his performance of two unnamed Army assignments, and 
that he has had no punishments under Article of War 104. 

The chronology sheet accompanying the record of :trial indicates that 
accused su1:mdtted his resignation £or the good of the service, but that 
it was not accepted. 

7. The court was· legally constituted and had jurisdiction of the. , 
person and the offenses. No errors injuriously af£ecting the substan
tial rights- o£ accused were, committed during the trial. In the opinion 
of the Boa.rd of Review the record of trial is legally sufi:icient to support 
the.findings of guilty and the sentence, and to warrant confirmation thereof. 
Dismissal is authorized upon conviction of violation of Article of "'War 96 
and mandatory upon conviction of violation of Article of War 95. 

, Judge Advocate. 
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lat Ind. 

War Dep&.rtment. J.A.G.o., G MAY )944 - To the Secretary ot War. 

1. Herewith tranamitted for the_ action or the President are the 
reoord or trial and the opinion or the Board ot Review in the cue ot 
Second Lieutenant Leroy T. Elliott (0-1012452), llltantry. 

2. I concur in the opinion or the Board of Review that the reoord 
of trial ia legall7 sufficient to support the f'indings of guilty am the 
sentence ailli to warrant confirmation thereof. In view of accused's 
previous good record and under all the circ\llDStances of the case, I 
recommelld that the sentence be confirmed but commuted to a reprillland. and 
that the sentence as thus modified be carried into execution. 

3. Inclosed are a draft of. a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with approval. 

Q . o- _._J<..0_.._,.~.......... 

Myron c. Cramer, 
A:ajor General, 

3 Inola. The Judge Advocate General. 
Inol.l•P..ecord of trial. 
Inol.2-Dra.ft of ltr. for 

sig. Seo. of War. 
Inol.3-.Fbrm of Ex. action. 

(Sentence confirmed but commuted to reprimand. G.C.M.O. 331, 
Z7 Jun 1944) 
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WA.'t DEPARTM]OO' 

Army Service Forces 
In tr.e Of:f.i.ce of the Judge Advocate General 

· Washington, D.C. 

SPJGi:~ 
c;,1 253209 

UI:ITED STAT BS 

v. 
. ' 

Second Lieutenant AWI:::t:' ,;.. 
DAVIS (0-6S0bl2), 4G0th 
Bombarc1n:ent Squac'.ron, · 336th 
BoJ'llbardment Gro;.•r, (l.I). 

S MAY 19# 
) TI!lliD AW. FORDE 
) 
) Trial by G.C.M., convened at 
) Barksdale.Field, Louisiana, 
) 13 llarch 1944• Lismissal. 
) 
) 
) 

OPIHICm of the BOAfill OF REVIEW 
LIPSCCLS, S&Hlli..1.D and GO.Ll:EN, Jucige Advocates 

---" ---------

1. 'i'"n8 record of trial in the case of the officer named above 
has 1;,een examined b;r the Board of Heview and the Board submits this, 
its opinion, to 'l'he Judge Advocate G,,meral. 

2. The accused vras tried upon the following Charge and Specifi
catir.;,n: 

Cll.i\;.i.Cl::: Violation of the %th Article of 1;;ar. 

Spoci±'ication: In foat Second Lieutenant :.Tuert A. 
Davis, 4COth i3ombardnent Squacron, 336th Bombard
ncmt Group (~), did, on or about 8' Decen}Jer 19l,3, 
at or near Clearivater Eeach, :i?lorica, wrongfully · 
violate ~ection II, paragraph 16 ~, (1) (d), .Arr:ry 
Air Forces Rer;ulation 60-16, date9. 9 September 
1942, by flying a r.ilitary airplane at an altitude 
.of less ~an five hundred feet above the ground. 

IIe pleaded not guilty to anc. was found guilty of the Charge anc: the · 
Specification thereuncier. He was sentenced to be dismissed. the ser
vice. 'rhe revie'l',1.n,s; c1utho ri t;r approved the sentence and, fo!"Narded · 
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the record of trial for action under Article of 1':ar, 48. 

J. The evidence for the prosecution shows that on 8 December:1943 
the accused took off at 1330 o'clock from the Anny Air Field, Lake . · 
Charles, J,ouisiana, in a lfB-2611 bomber bearing the field numbe:i; 1372, 
w.i. th l,;acDill Af.r FiElld in Florida as his assigned destj.nation. Ac
companying the accused in his plane were five officers and two enlisted 
men. The principal evidence for the prosecution is presented in the 
depositions of Eajors Charles D. Warfield and William D. Ford of the' 
Arrr:y Air Corps, stationed with Headquarters Third Air Force,. Taupa, · 

. Florida. i'.iajor Viar.field '.s rieposition shows that at 1755 o'clock on 
the e.:::'ternoon of 8 i,,ecember 1943, ~ was at his home at c1.e-arwater 
Beach when he h~ard t;.1e sound of low· flying airplanes cominc up the 
beach. He Yie1,t out on the second floor 12alcony cf his home and saw 
three airplanes r,:aking an extremely low pass to the north along Clear
water Beach. T'ne leadin8 pla11e beaxine the field number 1872 11wa:. 
between 50 and 75 feet above the r;round, when it passed" his position. 
The plane to the left of the 1;:iad plane was sli[htly above the leader, pos
sibly at an elevation of 100 feet, whereas the plane to fae r.i.;.;l1t of the 
leader was slightl~r hieher at &"1 altitude of about 150 feet. '.rhe leadinc;,; 
plane bearine the field number 1872 passed by a.t about 150 feet from 
where :.iajor 7:arfield w~s standing (a. 4, Exs. A,B,C). 

The deposition of l:ajor Ford, sidlar to that of 11,.ajor 'Jarfield, 
stated that he was at his home at Clearwater :eeach at 175.5 o'clock on 
8 December 1943· a'1d observed three 11 26 1s" at extreme low level over Clear
-water Beach. 'l'he. leading plane was 11under 100 feet" during the tirne. he 
was in a position to observe its flight. T'ne pla11e to the right of th.a 
lead plane was below 200 feet whereas Major Ford could.- not observe the 
plane to the left of the leaa plane. Major Ford stated in his deposition 
that he was positi.ve of the altitude of the planes which he saw because 
he had had "three years of fl.Ying exP§rience, most of it low level flyini 11 • 

-He added that he "considered Lllimself/' well qualified to judge distances 
above the eround" (H. 4; Ex. D). 

.. 
Doth 1Jajor ~·iarfield and ;-,_a,::or Ford in response to an interroga

tory asking ;if the planes in question were over the water and not over the 
"'.Jeac~1 itself, replied r.espectively," as foll01'rs: 

"Answer: The lea.tier was followins the shore 
line and rr.a:r have been 50 feet off shore but 
no more than ti:e..t. 11 ' 

11.Answer: The right wingman was definitel;r 
over the line, and the· 1eaoer nas just a":)out 
on the ·shore lino, D.!!d if at all, not any 

·- 2 -
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·appreciable distance beyond the beach line• • 
(~s. C, D) •. 

4. The evidence i'or the defense, i~oluding th~ test~ony of the . 
. . accused and. the-·trur o.f.ficers and two enlisted men who were with him 
~ :~n the flight .from the Lake Charles Air. ·Field ·to MacDill Field, was 
. ·_to the ef'.fect that the accused never flelt his plane on the flight 

·at an altitude lower than 500 to 700 .feet~ When the plane piloted 
·by the accused approached the Florida coast, the accused lowered his 
plane rapidly, turned first to the rir.ht, then to the le.ft and· new . 
for a short di.stance parallel to the shore line at an altitude o.f 
from )00 to 700 .feet above the water. The a~cused then, according 

, .. to the testimony of the navigator of the plane, ascended to an alti
tude of about 1400 .feet, turned inland and +an,ded at :MacDill Field 
(R. 5-22). 

The accused testified in explanation t~en he reached 
the coast of Florida a!ter flying from Lake Charles at an alti\ude 
of about 7500 feet, he began "letting down" and called to the ships . 
that were accompanying him, for a close formation .but neither ship · 
answered. His testimony continued, as fbllows: · 

. "I kept letting down ·and I turned left U> see it· 
my left wing man had followed instructions then 
I turned away from the coast so I would not be 
over land. I straightened out arrl flew a few 
seconds up the coast and then turned to the right 
and pulled up over the land and went into the 
field. Both of the otber. planes pulled into 
echelon on my rieht wing •. I presumed that both 
planes knew what I was doing arrl I pe.s,led off 
to lend and made a normal landing. I thoueht 
the other ships knew wh.::!t I was doing but they. 
nisunderstood J"'.e and tried m follow me in, and 
instead of making the runway both had to co 
around and contact the tower in Tampa with their 
own radio equipment and they caine on in and 
made a landine on their own." 

The accused testified unequivocally that after loweriJle.'; his plane to 
an altitude of about 500 to 600 feet he.i1ew arounc the coast over 
the water ajld--avoided flying over the land. He also testified that 
he did ~ot"buzz or atte~pt U> buzz the beach (R. 23-2?). · 

By stipulation between the pro~ecutipn and the defense, it 
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was shown that, if the t"WO pilots of the two ships accompanying the 
accused on the flight of 8 December 1943, were present at the trial, 
they would have testified that, upon nearing the shore line, the ac
cused's plane made a 11 let donn 11 which was quite rapid but that their 
lowest altitude, which was in the vicinity of Clearwater Beach, 
Florida, was at approximately 500 feet oy-er the water (R. 22-2.3)~ 

Techni~al Sergeant Irving w. Krau;e, testified that .on the 
flight in question the antenna of the plane was reeled out to a length 
of about 200 feet and that in his judgment it extended about 100 feet 
below the ship. The antenna was· not reeled in until just before. landing 
at MacDill Field and there was no indication that it had been injured 
by ·contact with anything on the ground (R. 16-18). · 

· · It was stipulated by and between the prosecution and the de
f!lnse that if ]J.ajor Gerald J. Crosson, Connnanding Officer o:f \the 480th 
,Bombardment Squadron, Lake Charles Army Air Field, were present, he 
would have testified that the accused had been w:i.. th his organization 
for the past five months and that during that time he had known the 
accused personally and. bad always found him to be beyond reproach. In 
his opinion, the accused was an outstanding pilot who had been serving· 
both in the capacity o.r an instructor and as an assistant flight com
mander. In Major Crosson•s opinion the character and efficienq of 
the accused should not be overlooked in the present case (R. Zl). 

;. The Specification alleges that the accused did on or about 
8 December 1943, at or near Clearwater Beach, Florida, wrongfully 
violate Section II, paragraph 16 .! (1) (d), Army Air Forces Regula
tion 60-16, dated 9 September 1942, · by flying a military airplane at 
an altitude of less than 500 feet above the ground. 

Although the record of trial raises certain questions involving 
the proof of the offense charged, their discussion is rendered unnecessary 
by the determination herein made of an issue of paramount and overshadow
ing importance. · Upon the completion of the,case and the announcement of 

• ·the sentence., the court, by unanimous action, executed the following 
instrument: 

111. Each and every member of the General 
Court-Martial.,· ·which toc:Lv tried and convicted 2nd 
Lt. Albert A. Davis, 0-6806812, 480th Bombarchnent ,

I Squadron, .336th Bombarchnent Group (M), Lake Charles 
Army Air Field, Lake Charles, Louisiana., of the vio

I lation of the 96th Article of War, and the specifi-
.cation thereunder alleging a violation of flying·.l regulations, to wit: Army Air Forces Regulations 
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60-16 recorrmends that clemency be extended to the 
aforesaid officer. The court in accordance and PU!:'
suant to the policy set forth by the Commanding 
General, Anny Air Forces, and the CollllllB.11ding General, 
Third Air Force that dismissal is the appropriate 
sentence for an intentional violation or flying regu
lation, to~ sentenced the accused to be dismissed 
from the service. It is felt that this is a case 
which justifies a recommendation from the court 
that the sentence given be comnuted to i'orfai ture 
of pay and restriction at whatever base the officer 
may be serving. The following facts justify a re
consideration o·f this offi.cer's case: 

a. This officer's prev.i.ous record prior to 
the offense committed herein shows that his entire 
service and character have either been -~xcellent 
or superior. -

b. The salvage value of this officer. 

e. The necessity for preserving manpower in 
the present ~mergency. 

d. A lesser sentence will suffice to proper 
discipline this officer." 

A careful consideration of the above instrument leads to the inescapable 
conclusion that the court was of the fixed opinion that the accused 
should receive no greater punishment than that involved in a sentence 
providing for c11 undesignated forfeiture of N and restrictions. The 
court carefully outlined, in support of its opinion on the sentence, 
four reasons which it presented in paragraphs a, b, c, and d ab·ove. 
At the same time it, with no less clarity, indicated that it had disre
garded the four reasons mich appealed to its sense of justice and had· 
abdicated its responsibility for what it regarded as the wi.sl?,es or 
policy of the Commanding General, Army Air Forces and the Conmanding 
General, Third Air Force, that officers who had intentionally violated 
flying regulations should be dismi.ssed the service•. The court frankly 
states that the sentence imposed was "in accordance and pursuant to 
the policy" just mentioned. 

In considering the preserit problem it must be remembered that 
each member of the court at the beginning of the trial took the oath 
prescribed by Article of l7ar 9, .providing that he would, 
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"* * * duly administer justice wi. thout partiality, 
favor or affection, according to the provisions of 
the rules and articles for the government of. the~ . 
armies of the United States, and if aey doubt 
should arise, not explained by said article st--. then 
according to /jd.i} conscience, the best of Lrd.iJ 
understanding, and the custom of war in like cases; 

* ~- *"· 
This oath clearJ.y placed each member of the court under a sworn duty 
to admim.ster justice according. to his conscience and the best of his 
understanding. Furthermore, the llanual for Courts-Martial presents 
the following explanation concerning the chl.ty of the. court in de
termining the punishment to be imposed, 

"Basis for Determining.- To the extent that 
punishment is discretionar-~, the sentence should 
provide for a legal, appropriate, and adequate 
punishment. See 102-104 (Punishments). In the 
exercise of any discretion the court may have in· · 
fixing the punishment, it should consider, among 
other factors, the character of the accused as 
given on formr discharges, the number and 
character of the previous convictions, the cir
cumstances extenuating or aggravating the of'fense 
itself, or any collateral feature tb3reof made 
material 'by the limitations on punishment. The 
members should bear in mind that the punislnnent 
imposed must be justified by the necessities 
of justice and discip;J.ina" (M.C.M.,·192s, par. 80~). 

' Since the accused was being tried for an offense alleged to be a 'Viola
tion of Article of War 96, and since no maximum or minimuiµ punishment 
therefor had been prescribed by law, the court had, under the wording 
of that Article, a wide discretionary power u:> impose upon the accused 
any punishment, except death (A.W. 43). The controlling principle in 
the exercise or SJ.ch discretionary ponr lies in the court's sworn 
obligation to admi.nister justice according to its conscience and the 
best of its understanding. The punishment which it imposes must be 
"justified by the necessities of justice and discipline". On the other 
hand, when a court surrenders its responsibility to assess punishment 
according to its own understanding of the law and the facts of the 
particular case, and like Pontius Pilate seeks to wash its hands of 
such responsibility, and in unmistakable terms spreads upon the record 
evidence of the abdicating of its sworn duty, the sentence which it· 
renders is a legal nullity. Obviously, such a procedure runs"*** 
afoul or the basic standard of fairness which is involved in the 
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constitutional concept of due process ot law***• (U.S. s rel. 
Innes v. Hiatt, c.c.A. J, 15 March 1944, Nos. 8455, 8536). 

This principle is well recognized in military law. In 
CM 1566:20, German, the court was closed during the trial of .the case 
and before final argument. Upon reopening without having made any 
tinp:1.ngs, it adjourned for the stated purpose of consulting higher 
authority on certain questions. The record fails to disclose the 
nature of these questions. Upon reconvening, the court, without dis
cloRi.ng what ac'vice it had received, inmecl:i.ately proceeded to find 
the accused guilty. It was held that the procedure was unauthorized. 
A court-martial is not permitted in closed session to consult any 
outside authority. Under such circumstances the error was fatal to 
the conviction. 

In CM 216707, Hester, during the trial, a circular letter 
announcing a mandatooi:: policy of dishonorably discharging enlisted 
men in cases referred to general courts-martial was distributed to 
the manbers of the court after they had deliberatedlli._thout result 
one hour and twenty minutes. Although the cited case involved an , 
officer and not an enlisted man, it was held that the presentation 
of the letter to the court constituted an error injuriously affecting 
the substantial rights of the accused and vitiated· both the findings 
and the sentence. - · 

In condemning the court I s action in substituting for its 
own judgment what it referred to as the "policy set forth by the Com
manding General, Army Air Forces, and the Commanding General, Third 
Air Force", the Board of Review does not intend to criticize the practice 
of milltary commanders in disseminating among courts-martial information 
revealing the need for the·imposition of stern punishmant for certain 
offenses. Such .action may at times be essential to the proper perform-
ance by courts-martial of their function. It does not follow, however., v 
that military conmanders may prescribe min:i:mu.m sentences and require, 
by policy pronouncement or otherwise, their imposition for certain of-
fenses. Such action would constitute unlawful usurpation of the court's 
authority in contravention both of the spirit and of the language 
of the Art.icles of War. Congress alone has the power to prescribe 
minimwn penalties. Vihatever may have been the practice prior to 1920 
when the present J.rticles of War were enacted, it is now clearly con
templated that our courts-martial should freely exercise certain dis
tinctively judicial functions in a manner which will guarant~e independence 
of judgment in detennining the guilt or innocence of an accu·sed and in 
the imposition of his sentence. That Congress intended to protect our 
courts-martia\. in the perfonna.nce of their judicial duties against the 

' 
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possibility of coercion and undue influence by superior military. 
authority is clearly shown by the Articles themselves. Article of 
War 40 states that, 

"No authority shall return a record of trial 
to .any courts-martial for reconsideration of~ 

· (a) An acquittal; or * * * . 
(d) The sentence originally imposed, with 

a view to increasing its severity,***"• 

Article of War 45 provides that the President may prescribe maximum 
punishments, but significantly fails to authorize the President to 
establish any minimum punishment whatsoever. Finally, in Article of 
War 50i, Congress has sought to insure tha~ the administration of 
justice in our Arnry will be in accorpance with law by providing for 
a system of automatic appellate review. 

In CM 250472, Hoffman, a letter on the subject of hazardous 
flying which had been issued for the guidance of comanding officers 
and others of the Air Corps was read to the court prior to its action 
in making findings and imposing a sentence. The Board of Review, in 
passing on the issue which this action raised, stated that, 

"While the introduction into trial of letters. · 
setting forth views of reviewing authorities. 
might, under certain circumstances, constitute 
an error or irregularity injuriously prejudicing 
the substantial rights of the accused, there is 

' nothing in this record to cause the Board to be
lieve that the introduction of General Hunter's 
letter overcame the volition and independent 
judgment of the nemhers of the court." 

The Board of Review made the, further explanation, as follows: 

"While the functions of a court-martial ~d 
the reviewing authority should remain separate 
and distinct, it is equally essential to the. 
enforcement of military discipline that members 
of courts-martial be made a:ware of the gravity 
of certain offenses ani the need of drastic 
punishments to deter comnission thereof.· For 

~ a commanding officer to inform his courts
martial of offenses. that are impairing the 
efficiency and discipline of his conmand and· 
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to suggest to them his opinion of appropriate 
sentences, the ultimate decision in each 
specific case bei~ lef.t, of course, to the 
'Wisdom and judgnent o:t the court is consistent 
with all our principles ~f military justice." 

With this opinion there can be no quarrel :tor it.clearly recog
nizes the principle herein stated. The record in that case is devoid.of 
any indication that the court's volition and independent judgment were 
overcome. Although it considered the content of General Hunter's letter, 
its findings and sentence appears to have been the expression of its own 
free 'Will and judgment. The instant case is clearly distinguishable. Here 
the court has spread upon the record in the· form of a reconmendation for 
clemency an impeachment of its own judici·al act. It has, to all intents 
and purposes, said that it has bowed to the wishes and announced policy 
of the Commanding General, Army Air Forces and the Commanding General, 
Third Air Force,·and has imposed a sentence which exceeds in its own 
judgment "the necessities of justice and discipline". In so doing, it 
has failed to realize the significance of its oath arid its judicial ob
ligati.on.. It has in effect proclaimed to the world that it has regarded 
itself as a mere automaton. Obviously, the accused has not received the 
fair trial guaranteed to him by our system of law. The findings and sen
tence must be disappro-yed. 

6. The records of the office of The Adjutant General show that the 
accused is approximately 28 years of age. He entered upon active service 
as an enlisted man on 11 September 19~ and was comssioned and entered 
upon active duty as an officer as Second Lieutenant on 24 May 1943. 

7. For the reasons stated, the Board of Review is of the opinion 
that the record of trial is legally insufficient to support the findings 
of guilty of the Charge and the Specification thereunder and ,the sentence. 

· _{jlnur!,~t>ige Advocate, 

\;:::)~ , Judge Adwcate. 

~U.'\ Judge Advocate. 
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1st Ind. 

War Department,. J.A.•G~O., 11 QCT_ 1944 - To the Secretary of War. 

1. Herewith transmitted £or the action of the President are the record 
of trial and the -opinion of the Board of Review in the case of Second 
Lieutenant Albert A• Davis (o-680612), Air Corps. · 

2. I _do not concur in the opinion of the Board of Review and, for the 
reasons hereinafter set forth, am of the opinion that the record of trial is 
legally sufficient to support the .findings of guilty and the sentence and t_o 
warrant confirmation of the sentence. · • I• 

3. The evidence shows that at about 5t55 p.m. on 8 December 1943, Major 
Charles D. War.field, Air Corps, Headquarters Third Air Force, was in his · · 
house at Clearwater Beach, Florida, 'When he heard the sound of low .flying air
planes. He went out on the second .floor balcony and saw three airplanes 
approaching at extremely low altitudes. They were either B-26 or AT-23 
type. The AT-23 is a B-26 modified to adapt it to training purpo~s. Maj or 
Warfield watched the planes for about a minute before they passed his house 
·and for about a minute afterward and during that time the lead plane was 
between 50 and 75 .feet above the ground and the wing planes slightly higher. 
He was •positive" about the altitude because the lead plane passed within 
about one hundred and fifty .feet of where he was standing, and was directly 
opposite the second floor of his house which he knew to be no higher than 
sixty feet above the ground. He read 'and immediately wrote down the 
field number (1872) o.f the lead plane. On cross~nation h6 stated that 
the leader was following the shore line and may have been fifty'!eet off 
shore 11but no more than thatll (Ex. C). . 

Major \'lilliam D. Ford, Headquarters Third Air Force, an Air Corps 
officer with several years of low level ~g experience also was in his 
house at Clearwater Beach at about 5:55 p.m. on· 8 December and saw three 
planes pass along the beach. · He first described them as B-26s but later 1n 
his deposition stated that they may have been of the AT-23 type. Major 
Ford observed the flight of the lead plane which passed about 200 yards from 
him, through. a distance of one and . one-half miles and during all qf that 
time its altitude was lower than 100 feet.· On cross-examination he stated 
that the leader was just about. on· the shore line and •u at all not aey 
appreciable distance beyond the beach line" (Ex. D). '' 

Accused testified that on the afternoon of· 8 December he piloted a 
{-26 leading a three plane formation with two AT-2Js in the wing positions~ 

s he approached Clearwater Beach, -- he made a sharp and considerable descent 
and flew .for several seconds in a northerly direction parallel to the beach. 
The field number of his plane was 1872. He stated, however, that he was 
abo~t a half rr4le off shore arx:l that his altitude was never lower than between 
509 feet and 650 feet. The co-pilot and several other members o:f his crew 
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.testified to substantially the same e!i'ect. The stipulated testimony of the 
pilots of the two wing planes also tended to corroborate him. 

The record thus presents a direct and irreconcilable conflict be
tween the testimony of the witnesses for the prosecuticn and the testimon;r of 
the witnesses for the defense. The former, Majors Warfield and Ford, were . 
not casual observers. Their attention was attracted by the sound of low 
flying planes ar:d they both took particular note of the position and altitude 
of the lead plane as it passed along the beach. The weather was clear, they 
had ample time and opportunity to make accurate observations, and at least 
one of them was an experienced low !light observer. They were wholly dis
interested and unbiased so far as the record shows. Under the· circumstances 
they could not have been honestly mistaken as to llhether or not accused f'l8W' 
bis plane at, an altitude lawer than .$00 .feet. and it is in'°onceivable that 
they would have will.fully testified falsely against lrl.i11e . The members of the 
court lVho were in a position to hear and observe the witnesses obviously 
accepted the testimon;y of the witnesses for the prosecution and rejected the. 
conflicting testimoey of the accused and his flight companions. While in a 
Presidential case such as this the findings of the trial court; on a questicn 
involving the credibility of 11:i.tnesses are not conclusive, they are en
titled to considerable weight (cM 243466, Calder; CM 243674, Bever). In -ar:, 
opinion the· evidence shows beyond a reasonable doubt that theaccused piloted 
his plane along Clearwater Beach in substantially the location and at 
approximately the altit~de as stated by Majors War.field and Ford. 

The Army Air Forces regulation which accused was charged with 
violating provides that, with certain exceptions not applicable here, air
craft 1lill not be operated below the altitude of 500 feet above the ground. 
It seems to me that l'ihether or not the regulation governs sustained over
water flights it clearly applies to settled shorelands and covers the areas 
immediately adjacent to the water line. Therefore, even though acCUSEld 
during his low- altitude flight; may have been over water at all times,' 
nevertheless, he followed the approximate beach line and was so close to the 

· shore that his plane was less than 500 feet above the ground within the mean-
ing oi' the regulation. · . -

4. The Boa.rd of Review has concluded that the sentence to dismissal is 
invalidated by certain statements which appear in a recommendation of clemency 
signed by all of the members of the court and attached to the record of trial. 
The recozmnendation, l'ihich is quoted.in full in the Board's opinion, states 
that the court sentenced the accused to dismissal •in accordance and pur
suant to the policy set forth by the Commanding General, Anit1 Air Forces, 
and the Commanding General, Third AiT Force that dismissal is the appropriate 
sentence for intentional violation of :flJ'ing regulations-•. ·since the · 
members of the cwrt. recanmended that the sentence be commuted to· forfeiture 
of ~ the Board of Review has concluded that they abdicated their re
sponsibiUty and instead of using their own best judgment and discretion 
imposed a sentence in conformance with the policy of the commanding generals 
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, and not in accordance with their own convictions. 

The record shows that no statement of policy, either oral or in 
mting was announced or read to the cwrt during the trial and it must be 
as;tnned that the manbers of the court became acquainted with the policy at 
sane prior time. 

In CM 250472, Hoffman, the accused _was charged with piloting a 
military plane at a lower altitude than the minimum prescribed.by Army Air 
i'orces regulations•. In his final argument to the court the trial judge 
advocate over objecticn by the defense read a letter !rom the reviewing au-, 
thority containing a quotation from a letter by the commanding general of the 
A:nq Air Forces on the subject of hazardous flying. The letter stated that 
there was a vast amount of hazardous flying in the Army Air Forces 'Which ap
peared to be on the increase, that it caused fatal accidents, endangered the 
lives of pilots· menaced Government and private property, tended to create 
resentment am~ the civilian population against the Air Forces and "must be 

. stopped ani stopped now". The reviewing authority's letter also contained a 
statement to the ef'.f'ect that dismissal fran the service was considered an 
'appropriate punishment• for violation of flying regulations. The court found 
accused guilty and sentenced him to be dismissed the service. Eight of the 
ten members of the court then signed a recanmendation of clemency recommend
ing that the sentence be COllliluted to forfeiture o.f' $50 per month for six 
months. The Board of Review held that the sentence was legal and that no 
error prejudicial to any substantial right of the accused was cotmnitted by 
the court. In its opinion the. Board stated: 

"The instant letter on the subject of hazardous . .flying con
tained proper infol'lll9.tion fo·r commanding officers and others of the 
Air Corps.' Certainly, the perusal of such a letter by a member of 
the court immediately prior to this trial would not be considered 
per·!! a sufficient ground for challenge nor would it be a reason-

. able inference that the reading of this letter by a member overcame 
that member's volit;ion and independent jutlgment on a specific case. 
It is fundamental that courts-marti,al have the right and duty to take 
into consideration, in aITiving at proper sentenc~s, general 
policies announced by the ,War Department and commanding pfficers 
rel.ative to enforcanent of discipline and uniform sentences. An. im
portant consideration in determining the punishment to be imposed in 
a given case is its effect upon military discipline (Winthrop• s 
Milltary Law and Precedents (Reprint) p. 397). Indeed, it is funda
mental that courts-martial are instrumentalities of the ·executive . 
power to aid him in properly commanding the Arrrr:, and -enforcing disci
pline therein (Winthrop's Military Law and Precedents (Reprint) p; 
49) • While the functions of. a court-martial and the reviewing ~u
thority should remain separate and distinct., it is equally essential 
to the enforcenent of military discipline that menbers of courts
martial be made aware of the gravity of certain offenses and the need 
of drastic punishments to deter camnission thereof. ·For a commanding 
officer to inform his courts-martial of offenses that are impairing 
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, the efficiency and discipline of his command and to suggest to them 
his opinicn of appropriate sentences, the ultimate decision in 
each specific case being left, of course, to the wisd()Ill and judgment 
of the court is consistent with all our principles of military 
justice. * * *" · 

The principles stated in the foregoing quotation are sound and well 
settleq. · As the Board of Review in the instant case in its opinion con
cedes, it is proper for a military camnander to inform courts-martial of 
the need for the :impositiai of severe punishment for certain offenses. · The 
Commanding Generals of the AnrJY Air Forces and the Third Air Force as it was 
their right and dut;y to do, informed the personnel of their comnan~, in
cluding the officers who subsequently sat as members of the court, that the 
welfare of the air forces was being seriously threatened by' the increasing 
prevalence of hazardous f".l.ying and urged that stem measures be· taken to 
stop the practice. Manifestly, their proper purpose in so doing so ?ar as 
c.ourts-martial proceedings were ·concerned was to persuade and influence such 
courts to impose more severe punishment .for hazardous flying. Why then 
should the sentence in the present case be invalidated. merely because the 
desired and contemplated result of a proper and legitimat-a expression of 
policy appears to have been accomplished? '.lhere is no evidence that the 
members of the court were in 8XJY manner coerced or intimidated. If they de
f erred to the wishes of the commanding generals in imposing the sentence of 
dismissal,. so far as the record shows., they did.so freely and voluntarily. 

The effect which a sentence may have in deterring others from· 
committing similar offenses is cne of the factors which a court-martial 
properly may consider 1n fixing the punishment. In the ·present case the 
recommerxiation for clemency sets out four reasons in support ·of the suggested 
commutation of the sentence, nanely., the previous good record of the accused, 
his "salvage value'*., the necessity for preserving manpower and the fact that 
the "lesser sentence• would be sufficient to "discipline· this officer". It 
is significant that the recommendation does not state that the "lesser sen
tence• was believed to be sufficient to deter ,others from committin.g like 
offenses. This deteITent factor may well have been the consideration which 

· influenced the members of the court to adjudge dismissal even though they 
,otherwise would have been inclined to impose a punishment less severe .for · 
the reasons specifically stated in their recamnendat ion for clemency. 

I do not agree with the conclusion of the Board of Review that by 
reason of fundamental unfairness of his trial the accused has been deprived 
of his conslitutional right to due process of law•. The court was legall.y 
constituted and had jurisdiction of the offense and of the person of the ac
cused, the £1nd:ings of gullcy are supported by the evidenc·e and the sentence 
is within the power of the court to impose f'or the offense involved. I. 
cannot subscribe' to the doctrine that under such circumstances the sentence 
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beaomes· a legal nullity.me:raly because it ap!)8ars that the court in 
fixing the punislunent took into consideration and voluntarily de
ferred to a general declaration of policy of a military commander as 
to what he considered an "appropriate" sentence upon conviction of 
an offense the prevalence of which he regarded as a serious thre~t 
~o the discipline an~ welfare of his command. · 

5. In a memorandum to me dated ?·October 1944, Lieutenant,General 
Barney M. Giles, Deputy Conunander, Anrry Air Forces, states that: 

"l. I have considered the evidence in the case 
of the above named· officer who was 4':0nvic.ted of buzzing 
Cl~ater Beach, Florida. 

"2. In my opinion this officer was guilty of 
ser.lous and "Wilful violation of flying regulations for. 
which he deserves severe punishment. I do not, how
ever, believe that his misconduct.was aggravated to 
the extent that the best interests of the service re
quire his dismissal. 

"3. I, therefore, recommend that the sentence 
be commuted to forfeiture of·pay in the amount of 
f/75 per month for six months. 11 

, I concur in the recommendation of the Deputy Commander, Army Air Forces, 
and also reco:rmoond that t'.,e sentence be confirmed but commuted to a 
forfeiture of pay of )75 per month for six months, and that the sentence 
as thus modified be ordered executed. · · 

6. Att~"'.'ltion is invited to tae recommendations for clemency attached 
to the record of trial, one, mentioned above, by all of tJ1e members of the 

· court-martial and the other by the comma:iding officers of the· squadron and· 
bombardment group of the· accused. Consirieration has also been given to the 
folloviing letters requesting clemency: F.rom 1irs. A. A. Davis, the wife of 
accused, directed to the President, dated 9 UJE.y 1944; from "t,:ary L. Eads and 
Charles J. Eads, Sr., directed to the J:-resicient; dated_ 17 Hay 1944; from 
Honorable Lee O I Daniel, United. States Senator, dated 25 Hay 1944, inclosing 
copy of a letter from !Jr. R. L. !.iorrl.son of Graham, Texas, dated 2J May 1944; 
from Honorable Ed Gossett, Ifomber of Congress, directed to me, dated 25 1,1ay 
1944 and inclosing a letter from a. R. 'L. mo'rTison.of Graham, Texas, dated 

. 23 k'.ay 1944; from Honorable Tom Connally, United States Senator, dated 19 
June 1944, referring to ma a letter from Miss .iiortense Gregory of Dallas, 
Texas, dated 12 June 1944; from lJr. C. A. Heiser, directed _to me dated 19 
June 1944, and from Honorable' Hatton W. Sumners, .liember of Congress, directed 
to me, dated 21 June 1944 and inclosing a letter from Mr. Luis V. Nogueira 
of. Dallas, ~'l'exas, dated 14 June 1944. 
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7. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President·for his action, and two forms of 
Executive action marked A and B. Draft A is designed to accomplish 
the confinnation and commutation of the sentence in accordance 'With ' 
my recommendation and Draft Bis designed to accomplish the disapproval 
of the findings and sentence in accordance with the opinion of the 
Board of Keview. 

Myron c. Cramer., 
Major General, 

The Judge Advocate General. 

11 Incls. 
Incl 1 - H.ecord of trial. 

2 - Hft. ltr for sig. S/«. 
3 - Form of Action (Draft A). 
4 - Form of Action (Draft B). 
5 - Ltr. fr•.l.Irs. Davis, 9 1w.y/44. 
6 - Ltr. fr. Mary Eads and Charles Eads., 

Sr., 17 May/44. · 
·7 - Ltr. fr. Sen. 01Daniel, 25 Jiiay/44, 

w/incl. 
8 - Ltr. fr. Hon. Gossett, 25 May/44, 

w/incl. . 
9 - Ltr. fr. Sen. Connally, 19 Juna/44. 

10 - Ltr. fr. Mr. Heiser, 19 June/44. 
11 - Ltr. fr. Hon. Sumners, 21 June/44., 

w/incl. - · 

(Sentence confirmed but cpmmuted to forfeiture of pay of $75 per 
month for six months. G.C.M.O~ 584., 25·0ct 1944) · 
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Anny Service Forces 

In the Office of The Jttd{;e Advoca ta General 
'\','ashing~n., D. c. 

SPJGQ 
m.r 253252. 21 APRl944 

UNITED STATES 76T:I DJFANTRY DIVISION ~ 
v. ) Trial by G.c.:.:•., convened at 

First Lieutenant Jomr A. 
) 
) 

.Camp ;.;cCoy, 17isconsin, 14 
January 1944. Dismissal. 

STEELE (01551526), 3464th ) 
Ordnance Medium 1taintenance ) 
Compaey. ) 

OPWION of the BOii.IID OF JEVL";{ 
ROU1IDS, IiEPBUPJI and FJlE;.)E.'TICK., Judge Advocates. 

l. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused ,ras tried upon the following Charges and Specifi
.cations: 

CF.ARGE I: Violation of the 61st Article of War. 

Specification: In that First Lieutenant John A. Steele, 3464th 
Ordnance i,Iedium I.:aintenance Ccr.npany, did, without proper 
leave, absent himself' fro~ hi~ organization at camp ~cCoy, 
Wisconsin, from about 7 December 1943 to about 11 DECB~J3~n 
1943. . 

CIIARGE II: Violation of the 95th Article of War. 
·, 

Specification: In tho.t First Lieutenant John A~ Steele, 3464th 
Ordnance llredium ~!aintenance Company, was., a~ IJilwaukee., 
~Tisconsin., on or about 10 Deca-rr.ber 1943, in a public place., 
to wit: u.s.o., 740 Nort.ri 4th Street, 1.fiJ:waukee., Wisconsin, 
drunk while in mu.form. 

He pleaded not guilty to, and was found guiltiJ of, all Charges and Speci
fications. No evidence of pJ;"evious convictions was introduced at the 
trial. He was sentenced to be dismissed the service. The reviewing 
authority approved only so muci.1 of the findini;s of suilty of the Speci
fication of Charge II and of Charge II as involves a finding of guilty-
of th3.t Specification in viol9-tion ~~ Article of ','[ar 96, approved the · 
sentence and forwarded the. record of trial for action under Article of 
Y!ar 48. 
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3. The evidence for the prosecution Gay be briefly sunnnarized 
as followst 

· For a p~riod of approxilllately two weeks D:ior to, and on, 7 
December 1943, the accused was a member of 3464th rdnance I.~edium 
Eaintenance Company. On 4 Dece:r:iber 1943 accused requested and was 
gra."lted a two-day leave of absence. Ha left his station on 4 Dece:.1ber 
and his leave expired at mi~ht on 6 December. On.the morning of 
7 December 1943 at 7:50. it ,vas discovered that accused was still absent. 
About.8 a.m. that same date a search for him was made in the.barracks, 
shops,and oth,'"r company buildings, but he was not found (R. 67). An 
appropriate entry, recording his absence, was made in the morninc report 
of accused's organization on 7 December 1943 and a certified extract 

·copy of the same ;;as admitted in evidence (R. 8; Pros. Ex. A). On 13 
December 1943 he voluntarily returned to his orGanization and station 
(R. 8). 

:..:reanwhile, however, the accused had ::ieen in ~,:il....-dukee, Wisconsin, 
and there visited the roor.1s of t..'le u.s.o. on the riiLht of 10 Decc::iber 
1943 at r,bout 7:30 o•_clock in. corr.pany wit.1, ca.'1ao.ian i:oli;,;ht Officer Sher
wood (h. 14). His ar:pearance and conduct at that tim£_ was such, hovrever, 
as to cause Sergeant Chester n. Pelczysnki, vm.o nas then- on duty as a 
milita.ry policeman, to call the Assistant ?rovost ::arshal, Lieutenan-t 
l;orbert o. Berner, and report that accused was in the u~s.c. roorr.s while 
under the influence of liquor (R. 16). Ser;...eant Pel_czysnld. testified that 
at about 7:15 p.m. on that qate the accused, accompanied by the canadian 
officer, came into the main or reception room of tlTe u.s.o. tal'.<:ing 
loudly.· The accused's cap was set a,vry on his head at an an~lc of 45 
degrees, and althoUt;h he 1Vas clothed in the full unifonn of an officer 
his blouse needed pressing and there were do.rk, stained spots on his 
trousers. His tie was loosened and away from his collar. His eyes 
were bloodshot and he -.-,eaved back and forth instead of standing strai~ht 
and touch&id the buildin~ from time to time to sup::_Jort hi,11sel.f as he 
moved aloni (R. 18). The 5ergeent smelled liquor on the breath of 
both the accused f:.nd t:1e canadian officer (:::. 16, 19). In the opinion 
of Sergeant ?elczysnki the accused was drunk, (R. 17). There vmre·. · 

; enlisted men present during the time the accused and his companion were 
in the building and, at one time,. the· Canadian officer ,--ra.s heard to say 

· that "he didn't want anything to do witr. enlisted :-:ien there" (R. 17) 
· and he _wanted to lea~e 11 bacause there rdz}lt be trouble" (R. 16)-. 

Lieutenant Berner, upon receiv:tng Sertcant Pelczys:::.!ci's 
report,. accompanied· by Sergeant Ti'ayna r-·. Ziegler, :3.litary Police,, 
who o.cted ~s his chauffeur, vrent to the u.s.o. buildinG (~. lO),vi1ere, 
as they approached the front entrance,· foey saw accused com-;nc out· . 
preceded. by the Canadian o;~'ficer. Accused Trall-:r::d down the steps 2.nd 
then turned 2.nd proceeded tovrard Lieutenant J3ernc.:r. He had an tmke:::pt 
appearar.re and his caJ_ wns still t'?'listed tomrd t!'.l.e ri.;ht at an Hn::;ic 
of 45 d£grees and his short mackinavr overcoat was. unbuttoned .(R. 11) 
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By stipulation it was agreed that Lieutenant Rorbiart o. 
Berner., Corps of ll.ilitary Police., would testify thc:t the accused was., 
at that time., "'Wlsteady on his feet; his clothes consisting of a United 
States Army officer• s unµ'onn were disarrayed; his pinks were spotted 
from stains 2nd his officers' cap was placed crooked on his head". 
In the opinion of Lieutenant Berner., the accused ttv;as drunk when 
escorted from the u.s.o. -::- * *". "In walling from the· u.s.o. to my 
(Lieutenant Berner•s) office., lieutenant Steele cot:ld not walk straight. 
He was continually going off to one side and haci to be helped along 
by (his companion)., the Canadian tfficer. When questioned his answers 
were not logical or responsive*** I saw him reel against the building 
several times and put his hand there to help himself ~long." 

During the examination at Liili tary Police ?-eadquarters the 
accused., 'When asked regarding his status., lfsaici. that he was any •n 
leave bu~ that he did not have his leave pap~rs with him". After 
cautioning both officers., Lieutenant Berner dismissed them but told 
accused to get himself cleaned up and report back immediately to his 
commanding officer at camp McCoy (R. 20; Pros. , Ex. B). 

At 9:15 p.m. on the following day (11 December 1943) Sta.ff 
Sergeant Roy A. Numme., of camp Mccoy., flisoonsin, went to Military 
police Headquarters in Milwaukee., Wisconsin and reported to Lieutenant 
Berner that accur.;ed' s ca.unanding officer requested the military police . 
to be on the lookout for the accused mo vias absent without leave.• 
Lieutenant Berner t.1-iereupon ill'luediately notified all the military 
police to .find accused: (Pros • .Ex. B). He was eve.."ltually discovered. 
in the bat- room of the Hiller Hotel at about 10:00 p.m. and taken , 
to llilitary Police Headquarters (R. 9, 10., 13) mere Lieutenant Berner 
again questioned h:un about his status. Accused reiterated that he ~s 
on leave but the: t he did not know where his leave papers .nre. He ··· 
finally admitted, however., that he was lying and that he had been on a 
leave status "Which had expired at midnight 6/7 Decan:.ber 1944. (Pros. :r::x. 
B., but see stipulation on R. 20 regarding erroneous date) •. 

Sergeant Pelczysnki testified on cross-examination that 
accused•s conduct in the u.s.o. ira.s neither disorderly in any- way nor 
an annoyance to aeyone., except for the loud talking between the accused 
and the canaa.ian officer (R. 20). . · . 

By stipulated testimony of Lie~tenant Berner it appears that 
accused was not boisterous or abusive llhile in hiJ presence on the oc
casion 'When the sergeant brought him from the u.s.o. to lli.litary Police 
Headquarters. At that time accused was soft spoken and, other than 
Sergeant Pelczysnki., no one at either the Miller Hotel or the t1~.o. 
ha,e. made any complaint against the accused. (Pros. Ex. B). 

4~ The accused., havini;; been informed of his rights., elected to 
be sworn as a w.i.tness and testified substantially as follows: 

- . .3 -
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He had :·,1ct a Canadian ::?li;_;;ht Officer by the name of Lieutenant 
Sherwood (R~ ;21~), who had served in the ssr:ie t.'leater of operdifns with 
him :,nc.',, at about 3.:00 or ,3:.30 r,.re. on the afternoon of 7 (11) .iiece:7'.ber 
1944, they hc.d ;;one to the Officers' Lounge (llilvrau.1<:ee, "iliscons)n), 
where the accused h:.:d five drinks of scotch miiskcy and coca cola durin~ 
a period of about two and one-half or three hours. From t.11e lounge they 
-,rent to the u.s.o. roor.1s. On the way they stopped. at a hotel where 
accused had another drink. '.:.'he Canadian Flight officer v.as tryine; to 
find some Canadian soldiers and it was upon this quest that he and 
accused ,-rent into the hotel and lawr into the u.s.o. (R. 23, 27). 

At the U.S.O. they looked arouw.,., both dormstairs and upstairs, 
seeking enlisted men 17ith Canadian insignia on their uniforms (R. 24-26). 
The canadian officer, meanwhile, feared there would be trouble and 
wanted to 6et away as soon us possible (R. 24) but accused nwanted 
to stay and sse what the trouble was" (R. 25). After ~bout ten minutes 
SerGeant Perrigo spoke to the accused. Immediately thereafter accused 
and his Canadian companion were taken by Lieu:tena.nt Berner to !lilitary 
Police Headquarters where, after interrogation respectine their status, 
they nre released (n. 23, 28). ':,'hen Lieutenant Berner asked h:l.Ju whether 
he ·,.-as on leave, accused had replied in the affirmatin, but dial not 
consider that he was telling a falsehood because he·had not been asked 
whether he was absent ,rithout leave at the time (l:. 29). He ad:-;iitted 
that Lieutenant Berner, on the night of 11 Dece~ber 1943 had ordered 
him to "clean up and ~et back to your· organizationn (R. 29), and .further 
stated he did not know why he.failed to obey this order because he knew, 
vman he awoke the next day, that he was absent without leave (R. JO). 

-
Theodore H. Zenz, Civilian Automotive Advisor 1-rith the Second 

A:rmy, :~.t camp ?.!cCoy, Wisconsin, testified th:\t he has known accused 
since April 1943 and had seen him since then e.bout three or tour d.ays 
a week. He h~s never observed the accused conducting himself in a 
manner unbecoming an officer and a Lentleman an~, in his opinion, the 
accused "does his work 1',ell11 (Jl. 21-23). · 

A certificate of the accused's honorable diseharbe from en
listment in order to accept a COl!rr::ission as an officer was adriitted 
in evidence (n. 24; Def. Bx. A). 

5. P;y competent evidence it was shov,n that the accused "Was absent 
without leave from his organization fran 7 Dece~ber 1943 to 11 Decembsr 
1943, as charged in the Specification of Charger. The e:;ictract copy 
of th0 morning report ot accuse6ts organization shows his initial-absence, 
~nd the testimony of the members of the 1:ilitary Police organization 
in ;Jilwaukee, ~'lisconsin, evidence the ti:ne 6± his return to ll'.ilitary 
control on 11 December 1943 after which, under verbal orders so to do, 
he.returned to his organization on 13 ~ecember 194.3. 

Nor is t.liere an~' doubt that the accused, while so abs~mt, 
was drunk in a public place while in unifor:n as alleged in the Speci-
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fication of Charge II. The evidence di~closes th.at he went in company 
'With a Canadian Flight Officer into the rooms of the United Service 
Or.;anization in Milwaukee, Yfisconsin on 10 December 1943. Accused. 
admitted., that before going there,,,he had taken ,five drinks of scotch 
whiskey and coca cola withm a period of approximately three hours. 
7thether his conduct while in these rooms was disorderly is doubtful.,. 
for no one., except a Sergeant of !.:ilitary Police., found any ·cause to 
complain about it and the sergeant testified that the accused was not 
disorderly and caused no annoyance except by his loud talking. The 
Assistant Provost Harshal., ;mo later examined the accused after he had 
voluntarily~companied the police officer to Vi.ilitaI"J Police Heaaquarters 
for examination., stated that the accused was 11 soft-spoken" and. neither 
boisterous nor abusive at any time while in his presence. Accordingly., 
there is nothini in the record of trial which would justify a finding 
that the accused's conduct was disorderly either durint; the time or at 
the place alleged in the Specification of Charge II. That .he was drunk 
is conclusively established by the testimony of both the Sergeant·or 
Hilitary Police and the Assistant Provost Larshal. The former ~elled 
liquor on the breath of both accused and his companion., and testified that 
accused's eyes were bloodshot., his clothes were in a slovenly condition, 
he wore his cap in a rakish I!anner, 1ravered back and forth when standing 
still., and was obliged to brace himself against the wall of the building 
for support as he weaved down the street., between the entrance of the 
u.s.o. and the car., where the Assistant Provost _M,a.rshal await.~ him. 
The latter corroborated the sergeant•s test~~ony as to the disarray of 
the accused's clothing and his unsteady gait., and added that accused 
TISS neither logical nor responsiv€ in answerini;; questions. :Soth·the 
sergeant and the Assistant Provost i.iarshal were of the opinion t.riat 
the accused was drunk during the time he was in the u.s.o .. building., 
and later when he left it to proceed to Hilitary Police II&a.dquarters. 
!L'hili evidence abundantly and cloarly sustains this conclusion. Although 
accused's drtmkenness was not of such gross character, nor accompanied 
by such conspicuous disord~r as to justify a finding of guilt under 
Article of War 95., it was legally sufficient to constitute a violation 
of Article-c:,f. rrar 96. 

6. Records of the War Department disclose that accused.~ras born 
in Houston county., Georgia and is now 32 years and 4 months of age. 
He graduated from high school in 1930. During 19.32-34 he was employed 
as a salesman a.nd used car manager by the Shackelford Chevrolet Company; 
in 1934-39 he was a foreman employed by D. R. Pierce in timber operations; 
and in 1940 he was a rigbuilder for the Texas Oil Company. He 7raS in
ducted on 5 tecac.ber 1940. From 2 September to 1 December 1~ he 
attended the Artillery School at .:\.berdeen, :.:aryland. rb.ile in the 
8rade of Technical Sergeant he made application to attend Officars 
Candidate School, J.,berdeen Proving Ground., traryland. On 28 November 
1942 he was commi~sioned a second lieutenQnt., Army of the United States., 
2nd as$igned to the 591st Ordnance Company. On 24 September,1943 he 
was promouid to first lieuten3.nt, A.rr.s. Ee is not married. 
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. 7. The court was le.:;all::;: constituted.· No errors injuriously 
affecting the substantial ri.;hts of th~) accused vrere committ2d dur~ 
the trial. In t.1-ie opinion of the Bo.'.l.rd of Review the record of trial 
is leGally sufficient to support the findings of guilty and the sentencia 
and to warrant confirrr!.:·.tion of the sentti.nce. .\ sentence of clisrr..issal 
is a:~thori~ed upon conviction of a violation of either .:l.rticle of ":"iar 

61 or Ju•ticle or !far 96• .JI~;J, 
Ju~e .A.d vOCcl. 'i:.e. 

Judge Advocate. 

Judge .\dvoc.:-•. ta. 

, 
!) 
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1st Ind. 

War Dep,i.rtment, J .A.G. O. ,2 7 APR 1944 - 'l'o the Secretar/ of ·1iar. 

+• Herewith transmitted ror the action of the President are 
the record of trial a11d the op:L,.ion of the Boord of Revi":lw in the 
case of First Lieutenant John A. Steele (Ol551526),3464th Ordnance 
!.1edium Haintenance Company. 

2. I concur in the opinion of +,he Boord of Review that the 
record of trial is legally sufficient to sapport the find:i..:n[;s and 
the sentence and to wa:rrant confir:nation of the sentence. I recom
mend +.hat the sentence be confirmed but that the execution thereof 
be suspended duri..'1.g good behavior. 

3 • • ::inclosed are a draft ol a letter for your signature trans
mittinr, the record of trial to the President and a form of l:!:xecutive 
action designed to carry into effect the reco:nmendation hereinabove 
rrade should such ::.ction meet wit~ approval. 

Myron c. Cramer, 
I.ajor General, 

3 Incls. The Judge Advocate General. 
1 - Record o±.' trial 
2 - Dft. ltr•.for sie. s/ir
3 - Porm of ~ecutive action 

(Sentence confirmed but execution suspended. G.C.Y.O. 299, 
17 Jun 1944) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
, , Washington, D. c. · 

SPJGV 
CM 253254 

26 MAY 19"' 
UNITED STATES ) 100TH INFANTRY DIVISION 

v. ~ Trial by G.C.M., convened at 
) Fort Bragg, North Carolina, 

Second Lieutenant JOHN L. 15 March 1944. Dismissal. 
ROBERTSON (0-1322710), 
Infantry. l 

OPINION of the BOARD OF REVIEW 
TAPP!, KIDNER and HARHOOD, Judge Advocates 

· 1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cations:· 

CHARGE: Violation of the 95th Article of War. 

Specification 1: In that 2nd Lieutenant John L. Robertson, 
399th Infantry, did, in the Tennessee Maneuver Area, on 
or about 22 November 1943, borrow the sum of Five ($5.00) 
Dollars from 1st Lieutenant Stephen F. Gancar, Company G, 
399th Infantry, which amount became due and payable within 
a reas.onable time after 22 November 1943, a!l.d did, in the 
Tennessee Maneuver Area and at Fort Bragg, North Carolina, 
from about 22 November 1943 to about 11 February 1944, on 
which last named date he was transferred to Fort George G. 
Meade Replacement Depot No. 1, ·dishonorably fail and neglect 
to pay said debt. 

Specification 2: In that 2nd Lieutenant John L. Robertson***, 
did, in the Tennessee Maneuver Areal on or about 15 January 
1944, borrow the sum of Ten (~10.00J Dollars from Private 
Charles Madonia, Company E, 399th Infantry., which amount 
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became due and payable 31 January 1944; and further 
in that from 31 January 1944 to about 11 February 1944, 
when he was transferred to Fort George G. Meade Replace
ment Depot No.l, the said 2nd Lieutenant Robertson did 
dishonorably fail and neglect to pay said debt. 

·· Specification 3: In that 2nd Lieutenant John L. Robertson, 
* * *, did, at Fort Bragg, North Carolina, on or about 
26 January 1944, borrow the sum of Thirty-Three ($33.00) 
Dollars from Sergeant Charles w. Blanchard, Company E, 
399th Infantry, which amount became due and payable 
31 January 1944; ·and further in that from 31 January 1944 
to about 11 February 1944, when he was transferred to 
Fort George G. L;eade Replacement Depot No. 1, the said 
2nd Lieutenant Robertson did dishonorably fail and neglect 
to pay said debt. 

Specification 4: In that 2nd Lieutenant JohnL~ Robertson,
* * *, did, at fort Bragg, North Carolina, oh- or about 
25 January 1944, borrow the sum of Ten ($10.00) Dollars 
from Private First Class Joseph P. Casella, Company E, 
399th Infantry, which amount became due ~nd payable 
31 January 1944; and further in that from 31 January 1944 
to about 11 February 1944, when he was transferred tr, Fort 
George G. I~eade Replacement Depot No. l, the said 2nd Lieu
tenant Robertson did dishonorably fail and neglect to p~y 
said debt. 

Specification 5: (Hithdrawn by! the prosecuti9n at the direction 
of the convening authority). 

Specification 6: In that 2nd Lieutenant John L. Robertson, 
* * *, did, at Fort Bragg, Horth Carolina, on or about. 
25 Janunry 1944, borrow the sum of Tvienty (~20.00) Dollars 
from Private Andrew B. Paul, Company E, 399th Infantry, 
which amount became due and payable 31 January 1944; and 
further in that from 31 January 1944 to about 11 February 
1944, when he was transferred to Fort George G. Meade 
Replacement Depot No. 1, the said 2nd Lieutenant Robertson 
did dishonorably fail and neglect to pay said debt. 

Specification 7: In that 2nd Lieutenant John L. Robertson, 
***,did, at Fort Jackson, South Carolina, bn or about 
6 November 1943, borrow a Gruen wrist watch of the value 
of a.bout Fifty ($50.00). Dollars from Private Charles I,iadonia, 
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Company E, 399th Infantry, which watch 2nd Lieu
tenant Robertson was obligated to return to Private 
Madonia within a reasonable time after 6 November 
194.3; and further in that from 6 November 194.3 to 
about 11 February 1944, when he was transferred to 
Fort George G. Meade Replacement Depot lfo. 1, did, 
and does still, dishonorably fail and neglect to 
return said watch to Private Aiadonia. 

Specification 8: In that 2nd Lieutenant John L. Robertson, 
**.*,in the Tennessee ATaneuver Area, on or about 
1 January 1944, did retain Fifteen ($15.00) Dollars 
out of the proceeds of a pay check.for Eighteen Dollars 
and nine cents ($18.09) which he cashed for Private 
Charles Madonia, Company E, 399th Infantry, with the 
understanding that he, the said 2nd Lieutenant Robertson, 
would deliver, or pay, Fifteen (~15.00) Dollars to 
Captain JOB. Sedberry, III, 399th Infantry, in payment 
of a debt of Fifteen ($15.00) Dollars owed by Private 
Madonia to Captain Sedberry; and further in that from 
about 1 January 1944 to about 11 February 1944, when 
he was transferred to Fort George G. Meade Replacement 
Depot Ko. 1, the said 2nd Lieutenant Robertson did 
dishonorably fail and neglect to pay Captain Sedberry 
Fifteen ($15.00) Dollars in keeping with his promise. 

Specification 9: In that 2nd Lieutenant John L. Robertson, 
***,did, in the Tennessee Maneuver Area, on or about 
26 January 1944, borrow the sum of Forty-Two ($42.00) 
Dollars from Private First Class James c. Lombardi, 
Company E, 399th Infantry, which amount became due and 
payable within a reasonable time after 1 January 1944, 
and did, at Fort Bragg, North Carolina, from about 26 
January 1944 to about 11 February 1944, on which last 
named date he was transferred to Fort George C. Meade 
Replacement Depot No. 1, dishonorably fail and neglect 
to pay said debt. 

Specification 10: In that 2nd Lieutenant John L. Robertson,. 
***,did, in the Tennessee Maneuver Area, on or about 
26 January 1944, borrow the sum of Ten ($10.00) Dollars 
from Private First Class Joseph Gribas, Company E, 
399th Infantry, which amount became due and payable . 
within a reasonable time after.l January 1944, and did, 
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at Fort Bragg, North Carolina, f'rom about 26 January 
1944 to about 11 F'ebruary 1944, on which last named 
date he was trruisferred to Fort George G. tc!eade Replace
ment Depot No. 1, dishonorably fail and neglect to pay 
said debt. 

~fter presentation of its case, the prosecution requested permission 
to amend Specifications 9 and 10 and, the defense having no objection, 
these Specifications were each amended as follows: 

By striking the words. "on or about 1 January 194411 

and substituting therefor the words "on or about 26 
January 1944", and by striking the words "Tennessee kianeuver 
Area" and substituting therefor the words "Fort Bragg, North 
Carolina". 

The accused pleaded not guilty to,and was found guilty of, all Specifi
cations (Specification 5 withdrawn) and th~ Charge. No evidence of 
previous convictions was introduced. He was sentenced to be dismissed 
the service. The reviewing authority approved the sentence and forwarded 
the record for action under Article of '.'Jar 48. 

J. In support of Specification 1 of th~ Charge, the evidence shows 
that on 22 November 1943, while accused was on maneuvers with his organ
ization, he borroued $5 from First Lieutenant S. F. Gancar of Company G, 
399th InfantrJ (R. 5). Sometime thereafter during maneuvers 11 at the 
completion of problem 06 or 0711 , Lieutenant Gancar asked accused "if he 
remembered that he owed 11 the money to which accused replied that he 
was mindful of the debt and would pay it (R. 5, 6). During maneuvers 
Lieutenant Ganeer encountered accused at least once a week, sometimes 
more often, inasmuch as they were in the same battalion (R. 6, 7). They 
returned from maneuvers to Fort Bragg on or about 14 January 1944 and. 
in the early part of February the accused was·transferred from the 100th 
Infantry Division to Fort Meade~ Maryland. The loan of 05 was repaid to 
Lieutenant Gancar on 6 t!arch after the accused had been transferred back 
to the 100th Infantry Division (R. 6). The Charge against the accused 
was preferred on that same day. 

In support of Specification 2 of the Charge, the evidence 
shows that on 15 January 1944, just after leaving the maneuver area, 
the accused borrowed $10 from Private First Class Charles A:adonia, a 
soldier in accused's organization, Company E, 399th Infantry Regiment. 
(R. 7, 8). The loan was to be repaid on pay day, 1 February (R. 8, 10)~ 
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On 1 February Madonia was on a nine-day furlough from which he 
returned on or about the 7th or 8th of February. When he returned 
accused had left the organization, having gone to a·port of embark
ation. Madonia heard that the accused had left i)200 at· the company 

..orderly room 11to pay the men" but investigation proved this rumor 
· ,to be completely false (R. 8). The loan was repaid sometime around 
·8 March, about a week before the trial of accused and two days after 
the Charge had been preferred (R. 14). 

In support of Specification .3 of the Charge, the evidence 
. shows that on or about 26.January 1944, accused borrowed the sum of 

$33 from Sergeant Charles W. Blanchard, also of Company E, 399th 
Infantry. Sergeant Blanchard was leaving on furlough that same day 
and accused told him he would wire him the amount of the loan on pay 
day. The sergeant gave accused the address to which the telegram was 
to be sent but the accused did not keep his prQlJlise (R. 20). Vlhen 
the serg-eant returned from furlough on 7 February~he._discovered the 
accused had been transferred to Fort ?f.eade, Maryland, a port of, 
embarkation, and had not made any arrangement to repay the loan. The 
loan was eventually repaid to the serg-eant on 6 March by a Lieutenant 
Miller, apparently the special defense counsel ·originally selected by 
accused (R. 20-22, 37,-38). The sergeant had ·previously m..~de other 
loans to the accused which had been repaid as agreed (R. 21). 

In support of Specification 4, the evidence shows that, 
sometime between 17 January and 30 January 1944, Private First Class 
Joseph Casella; also of Company E, 399th Infantry, loaned the accused 
$10 at Fort Bragg. Accused stated to Casella that he would repay it 
"when he got paid" (R. 22, 23). Casella went on furlough on 30 January 
and returned about 13 February (R. 23). When Casella returned he found 
that the accused had been transferred and had left Fo~t Bragg (R. 23). 
Casella had not given accused his address when he went on furlough and 
when he returned he found that no arrang-ements had been made for repay• 
ment of the loan (R. 24). Accused repaid this loan about a .week or two 
prior to the date of the trial, i.e., a week or two prior to 15 March 
(R. 24). 

In support of Specification 6, the evidence shows that about 
six days before pay day, which would have been approximately 25 January 
1944, Private Andrew B. Paul; also of Company E, 399th Infantry, was in 
his organization's mess hall when accused entered and stated that "he 
had a date in town and that he was broke and that he wanted to borrow 
Twenty Dollars from anyone and that he would pay back Twenty-Five dollars" 
(R. 24, 25). Paul loaned accused $20 which the latter agreed to repay on 

r 
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pay day. Sometime between the date of the loan and the 6th or 7th 
of February, accused asked Paul if he was worried about his money 
and informed him that he had not as yet received his pay (R. 25). 
On the day accused left the organization on his transfer to Camp 
Meade, apparently around the 6th of February, Paul saw the accused 
and was going to inquire about repayment of the loan but refrained 
from doing so inasmuch as there was another officer present (R. 25). 
Prior to accused's transfer to Camp ~eade he said nothing to Paul 
about repaying the loan and made no arrangement for its repayment 
(R. 25). Subsequently Paul went on an eleven-day furlough from which 
he returned on the day of trial, 15 March. That morning he was repaid 
by Sereeant Rogers, First Sergean~ of Company E (R. 26). 

In support of Specification 7, the evidence shows that in 
the early part of November 1943, when accused I s organization was going 
on maneuvers, he borrowed a watch from Private Madonia for the duration 
of the maneuvers (R. 9, 11). The accused had been assigned to the 
umpire detail durin~ maneuvers and Madonia had been detailed as his 
flag orderly (R. 11). Madonia told accused the watch belonged to him 
although in fact he had borrowed it from another soldier, one Private 
Balchumas (R. 9, 11). Just before leaving the maneuver area, sometime 
around the middle of January, not seeing the watch on accused's wrist, 
Madonia asked him what had happened to it, informing him that it was 
worth about $25. Accused told Mado.nia that he had loaned it to a 
Lieutenant Sheesley and that he need not worry about it because accused 
would either return the watch or pay for it on pay day (R. 9, 11, 12). 
About a week before the date of trial of the accused, the watch was 
returned to Madonia by a Lieutenant Miller (R. 9). Madonia had been 
on a nine-day furlough returning to his organization about the 7th or 
8th of February and thus was not present on the January pay day (R. 9). 

In support of Specification 8, the evidence shows that during 
the latter part of November 1943, while on maneuvers, Private It.ca.donia 
borrowed $15 from Captain J.B. Sedberry, 2nd Battalion, 399th Infantry, 
who was battalion supervisor of the team on which f:adonia was flag 
orderly (R. 12, 15). The loan was to be repaid by next pay day(R.J.3). 
It was agreed between Madonia, Captain Sedberry and accused that when 
the captain should give Madonia his next pay check, he would endorse 
it to the accused to cash and to withhold ~15 fro~ it to repay the 
captain. This was to occur at the Andrew Jackson Hotel in Nashville 
on a.particular Saturday night at 6 p.m. (R. 15, 16, 17). Madonia 
~eceived a pay check for $18.09 which he endorsed and gave to the 
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accused, receiving therefor $.3.09, and accused I s promise that he • 
would pay Captain Sedbercy- (R. 10, 12, 13, 15, 16). Captain Sedberry 
saw the accused at about the stipulated time but apparently he had 
not as yet received the check from Liadonia. Although the captain 
told accused he would return later that night he did not do so 
(R. 16). He never asked the accused for the money nor did the ac
cused offer to pay it until three or four days before the date of 
trial, i.e., on or about the 11th or 12th of March, when the captain 
received repayment thereof (R. 16, 18). The accused made no arrange
ment to pay this $15 before he transferred to Camp Meade in the early 
part of February (R. 16). 

In support of Specification 9 the evidence shows that about 
a week before accused was transferred to Camp Meade he borrowed $42 

· from Private First Class James C. Lombardi, also of Company E, 399th 
Infantry (R. 27). The accused told Lombardi that he needed money, 
that he was going home on leave and that if he didn't return, he 
would mail repayment of the loan to Lombardi ( R. Z"l) • At the time · 
the loan was made, Lombardi did not expect to be paid right away but 
expected 11When he (accused) had it he would send it to me" (R. 29). 
On 5 February accused told Lombardi in the orderly room or Company E 
·that he was going home before leaving for a port of embarkation but 
not to worry about repayment of the loan because accused would send 
the money to him. He told Lombardi "to tell the same thing to the 
other men" (R. 29, 30). The accused did not send the money to 
Lombardi (R. Z"l, 30). Lombardi went on f'Urlough the latter part 
or February and after he returned on l March the accused repaid the 
loan (R. Z"l). 

In support of Specification 10, the evidence shows that on 
25 January 1944, the accused borrowed $10 from Private First Class 
Joseph Gribas also of Company E, 399th Infantry (R. 30). The accused 
did not state when he would repay it, did not talk to Gribas at any 
time between the date of the loan and the date he was transferred to 
Camp Meade, and made no arrangements to repay the .loan before he was 
so transferred (R. 31). The loan was eventually repaid by an unidentified 
major on 6 March ·(R. 31). 

4. After his rights had been fully explained to him the accused 
elected to take the stand and testify under oath in his own behalf. The 
substance of his testimony is as follows: He was employed as a fireman 
on the Pennsylvania Railroad and had been classified 3A by his draft 
board when, on 18 May 1942, he enlisted in the Army as a Volunteer Of
ficer Candidate (R. 32). Whe.n interviewed for officers' candidate 
scho~l he was found deficient in military experience and was rejected 
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whereupon he elected to remain in the Army, apparently waiving 
his discharge (R• .32, 3.3). He attended a noncommissioned officers 
school at Camp \'/heeler, Georgia, graduating in .April 194.3 and was 
immediately sent to Fort Benning, Georgia, apparently for officer's 
training. He received his commission as second lieutenant on 
24 July 1943 and on 9 September 1943, he was transferred to the 100th 

~ Infantry Division (R. 33}. The accused ·admitted borrowing the money _ 
alleged in Specifications 1, 2, 3, 4, 6, 9 and 10 of the Charge (R. 33). 
The bulk of it was borrowed after 18 January 1944, and, at the time it 
was borrowed, accused agreed upon the 1st of February as the date of 
repayment; he le~ the impression with his creditors that they could 
expect repayment on that date (R. 34). The accused needed the sum 
total of these loans, approximately $140, because the "officer's club 

, bill of eighty-two dollars had to be paid, housekeeping expenses and 
shortages of clothing, and I didn't have any money with men (R. 34). 
In speaking of shortages of clothing the accused was referring to 11an 
overcoat and OD's" which he had to replace (R. ~). He expected to 
repay these loans from his pay check due around the---1.st of February. 
His monthly pay check amounted to about $1&;! of which'he sent his,wife 
$100 every month and he expected to make up the difference necessary 
for repayment of his debts from funds to be obtained from his father 
(~. 34). The accused had sold an automobile for·$JOO before entering 
the Army and he had given the money to his father with the understanding 
that he could draw upon him for it (R. 35). The accused received his 
pay check for $169 on.2 February but did not use it to apply on his 
debts (R. 35). He gave the following as his reason for not doing so: 

11 I couldn't cash the check :tight then, and then I was 
told that I was going to POE, Fort Meade, Maryland. 
I hadn't received the money from my father as yet, 
I needed additional equipment to clear Post and 
therefore didn't want to do anything with the money 
as yet" (R. 35). · 

Thereafter he told Private Lombardi that he had been ordered to Camp 
u~ade, U.aryland, that he had a five-day leave before transfe~ring and 
that the loan from Lombardi and the other men would be repaid. The 
accused went on leave the morning of 5 February (R. 35). He cashed his 
pay check on the .nieht of 3 February but did not make any effort to 
repay any of his debts before leaving the post on 5 February (R. 39). 
Neither did he wire Sergeant Blanchard the money to repay his loan as 
he had promised ( R. I.I)) • - , 

The accused went on a five-day leave on 5 February visiting 
· his wife and 'father in Philadelphia. He gave his wife $100 from his 

; 
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pay check funds of C.1€$, discussed his financial affairs with his 
father and obtained his father's promise to have some money for him 
by the end of the month (R. 35, 36). He then reported at Camp Ii.eade 
on 11 February and remained there until 24 February where he was given 
a seven-day leave which he used to visit his father again and discuss 
his indebtedness. Accused was also counting on another pay check about 
the 1st of March to help square his accounts. He intended to repay all 
his debts befqre he shipped out of the country (R. 36). ~hen he returned 
to Camp Meade on 1 March he received-orders to return to Fort Bragg. 
Accused thought he was being returned for further duty with troops 
(R. 36}. He proceeded first to Philadelphia, obtained tl58 from his 
father on 2 March and then continued on to Fort Bragg, arriving there 
about 3 March. Upon reporting he was ordered into arrest in quarters 
(R. 37). Accused then selected a Lieutenant fidller as his defense 
counsel, told him he had the money to pay his debts and Lieutenant 
Miller apparently took the money, paid some of the men on 6 },iarch and 
left the rest of it with Sergeant Rogers to pay those men who were on 
~lough (R. 37-38). 

Accused· had returned from maneuvers on 18 January but had 
not sought to encounter:. Captain Sedberry because he was "ashamed to 
face him" (R. 38}. However, sometime a~er that date he did see the 
captain and told him that he had "spent the money" which was due the 
captain in discharge of Liadonia's indebtedness (R. 38). The accused 
intended to pay this indebtedness to Captain Sedberry sometime (R. 38}. 

Captain Guy S. Athearn, First-Lieutenant George L. Bradbury 
and First Sergeant John J. Rogers, all of Company E, 399th Infantry, 
testified that the accused had been a good officer in their organ
ization and that his work had been entirely satisfactory (R. 42-44). 
The defense also introduced a letter of commendation from Colonel 
Grant Layng, Collllnanding Officer, 137th Infantry, complimenting ac
cused for his "excellent zealousness and conscientious devotion to 
the job on hand" while acting as a member of the umpire detail on 
maneuvers (R. 45; Def. Ex. 1). . 

5. The neglect or failure of an officer to pay a debt or 
to keep a promise to do so is not a military offense unless char
acterized by dishonorable conduct (1 Bull. JAG 106). Neglect to 
pay a debt promptly, accompanied by fraud or deceit, constitutes 
dishonorable neglect to pay in violation of Article of ITar 95 (Dig. 
Op. JAG, 1912-40, sec. 453 (14)). The failure of an officer to keep 
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his promise to pay a·debt is dishonorable if the promise was made 
with a false o·r deceiti'ul. purpose or if the failure to pay is 
characterized by a fraudulent design to evade payment (1 Bull. JAG 

.22, 23). . 

The evidence off'ered under Specification 1 shows that ac
cused borrowed $5 from a brother officer on 22 November 1943. and, . 

. \Then the lender inquired about repayment sometime prior to 14 January 
1944, the accused acknowledged the indebtedness and stated it would 
be paid. The accused testified that he had agreed to repay this loan; 
and the other loans made to him in January, by the 1st of February. 
Al-though he left his organization about 5 February on a change of · 
station, after receiving and cashing his January pay check for $169, 
eventually proceeding to Camp Meade., ?ilaryland, preliminary to embark
ation, he did not pay this indebtedness or any part thereof before . 
leaving. It was finally repaid on 6 March, the day the instant cour:t'.'9. ,,. 
martial charge was prepared. Of his January pay of :)169 he gave $100 
to his wife whom he visited while on leave just prior to reporting at 
Camp Meade. It is thus apparent that, at the time accused was being 
permanently separated from his organization and although he had funds 
available, he refrained from honoring his promise to pay this debt. 
He gave a vague and unsatisfactory explanation for his conduct (see 
par. 4, supra). · Notwithstanding accused's protestations that he 
intended to pay this debt it-was entirely reasonable for the court 
to conclude, from accused's failure to pay it at a time when he was 
in funds and was apparently severing.his association with his organization, 
that he intended to evade payment of the debt. Neglect to pay, coupled 
with such an intention, constitutes dishonorable failure to pay a.de~t 
in violation of Article of Viar 95. The finding of guilty of Specification l 
is sustained. 

\ 

The evidence offered under Specifications 2, 4 and 6 shows that 
between 15 January and 30 January the accused borrowed $101 $10 and ~20 
from three different enlisted men of his organiza~ion, promising to pay 
them on pay day, 1 February. He did not do so and made no arrangement 
for paying these debts before leaving his organization. The conduct of 
.an officer in borrowing money from enlisted men of his organization is· 
an offense under Article of War 96 (Dig. Op. JAG, 1912-40, sec. 453 (5) J 
l Bull. JAG 106; 2 Bull. JAG 144). If' such obligations are incurred 
under dishonorable circumstances or there is an inexcusable failure to 
repay tJiem at the time agreed upon, such conduct constitutes a dishonor·· 
able failure to pay a debt in violation of Article of War 95 (Dig. Op. 
JA.q, 1912·40, sec. 453 (5))~ Two of these three enlisted men were on 
furlough when the due date arrived. The accused made no arrangements 
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for repaying them by depositing available funds with some 
responsible individual. iie also made no atte~pt to repay the en
listed man who was present at the station. Failure so to do coupled 
with the fact that accused left shortly thereafter apparently on a 
permanent change of station constitutes a dishonorable failure to 
repay these borrovvings from enlisted men in violation of Article of 
.,Jar 95. The evidence sustains the findings of 6uilty of Specifi
cations 2, 4 and· 6. 

The proof offered in support of Specification 3 is sub
stantially the same as that of Specifications 2, 4 and 6, except that 
the accused promised the enlisted man, who was to be on furlough over 
pay day, that he would telegraph money to him to repay the loan of ~33. 
The accused did not telegraph him the money nor did he make any other 
arrangements to use available funds to repay the loan before trans
ferring from his station. Such conduct likewise constitutes a dishonor
able failure to pay the indebtedness in violation of Article of War 95. 
The evidence sustains the finding of guilty of Specification 3. 

Under Specification 7 the evidence shows accused borrowed a 
watch from an enlisted man of his organization in early November 1943, 
subsequently loaned it to another officer and so informed the enlisted 
man when he inquired about the watch in January 1944, stating further 
that he would either return the watch or pay for it on pay day. The 
watch was eventually returned about a week before the trial of the ac
cused on the instant charge. There was no apparent excuse for the failure 
to return this property as promised. the accused's conduct was dishonor
able in violation of Article of ll'ar 95 and the evidence sustains the 
finding of guilty of this Specification. 

Under Specification 8 the evidence shows accused agreed to 
cash a pay check of an enlisted man in his organization and retain ~15 
to be used promptly to pay the latter's indebtedness to an officer. 
The accused, however, failed to pay over the money and used it for his 
own purposes. The accused occupied a fiduciary capacity in this trans
action and had assumed the duties of at least a quasi-trustee. His 
failure to discharge these duties is tantamount to a breach of trust. 
Such conduct is conduct unbecoming an officer and a gentleman (2 Bull. 
JAG 13). The evidence sustains the finding of guilty of this Speci
fication. 

Under Specification 9 the evidence shows accused borrowed 
$42 the latter part of January 1944 from an enlisted man in his 
organization and left the organization the early part of February 
without repaying the loan, stating only that he Vlould mail payment 
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of it. When the loan was made the enlisted man expected the money 
would be repaid "when he (accused) had it" (R. 29). The accused 
testified that l February had been agreed upon as the date for repay
ment. The accused did not mail repayment during the month .of February, 
the loan being repaid only after accused had been returned to Fort Bragg 
·to answer the instant charges. The accused had received,his January_pay 

~ of $169 and had funds to discharge this debt or to apply in reduction of 
·''it before transferring from his organization. There was no valid excuse 
·'for his failure to do so and, thus, his neglect to respect his original 

promise of payment to this enlisted man of his organization was dishohor
able. The finding of guilty of this Specification is sustained by the 
evidence. 

Under Specification 10 the evidence shows accused borrowed $10 
from an enlisted man of his organization about 25 January 1944. Although 
the lender testified that accused never did state when he would repay it, 
the accused, in his sworn testimony, stated it was another of the debts 
to be paid by l February. As in the case of the other loans, accused did 
not repay it on that date and transferred from_his organization without 
making any arrangement for repayment, thus dishonbl'ably neglecting to pay 
the debt on the due date. The evidence sustains the finding 0£ guilty of 
this Specification. 

6. The accused is about 24 years of age. Ylar Department,records 
reveal that he enlisted in the service on lS·May 1942. He attended Infantry 
Officers' Candidate School at Fort Benning, Georgia, and upon graduation 
therefrom was commissioned second lieutenant, Infantry, Arm,r of the United 
States, 24 July 1943. 

7. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion of 
the Board c£ Review the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant con.(irrnation of 
the sentence. Dismissal is mandatory upon conviction of a violation of 
Article of War 95. 

~" 2( :Jw.fj\, Judge Advocate, 

-~---~ ~__.'/'~__._""'./_.(A....,'~~L!1-:......... Judge Advocate. ........----.... .. 

1&~ ,audge Advocate, 
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SPJGV 
CM 25.3254 

War Department, J.A.G.O., 9 June ,1944 ;fo the Secretary of War. 

l. Herewith transmitted £or the action of the President are the 
record of trial and the opinion of the Board of Review in the case or 
Second Lieutenant Jolm L. Robertson (0-1322710), Infantry. 

2. I concur in the opinion of the Board of Review that the record 
or trial is legally sufficient to support the findings of guilty of the 
Specifications and the Charge that the accused, in violation of the 95th 
Article of War, dishonorably failed and neglected to repay seven loans 
made to him in the total amount of il.30., to return or pay the value of 
a watch worth $25 loaned to him, and to pay- to an officer $15 entrusted 
to him by' an enlisted man for that purpose, legally sufficient to support 
the sentence and to warrant confirmation of the sentence. 

J. The accused had a good military record during his service for 
more than a year as an enlisted man and for more than six months as an 
officer. His company officers declared him to be a good officer and 
found his military work entirely satisfactory. He received especial 
commendation from the commanding officer of the 137th Infantry for his 
performance of military duties while on maneuvers. J.1.1 indebtedness has 
been paid and the watch has been returned. I recommend that the sentence 
be confirmed but., in view of the foregoing circumstances and mindful of 
the need of conserving to the utmost all personnel available and suitable 
for military duty, that the execution thereof be suspended during accused's 
good behavior. 

4. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
designed to carry into effect the recommendation hereinabove made., should 
such action meet with approval. 

-~ ~.~o 

Myron C. Cramer, 
Major General, 

.3 Incls. The Judge Advocate General • 
Incl.l-Racord or trial. 
Incl.2-Dft. ltr. for sig. S/'fl.
Incl.J-Form or action. 

-------·---
(Sentence confirmed but execution suspended. G.C.M.O. 326, 
Zl Jun 1944) 
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In the Office of The Judge Advocate General 
for the 

China :&lrma India 
Theater of' Operations 

C.M. 253311 
(CBI 54} 

UNITED STATES 

5 Jan 1944 

v. 

Lowell E. Presley 
(36046639) 

(This opinion w_ill l::e included in compilation of CBI cases) 





-------------

WAR DEPARTMENT 
Aray Services Forces 

In the Office of 'llle Judge Advocate General 
Washington,D.c. 

(3J?)
1 5 JUN 1944 

SPJGH 
CM 2.$3322 

UNITED STATES ) ARMY AIR FORCES 
) EA.STERN FLilNG TRAINING Cc».!YAND 
) 
) Trial by G.C.M., convened at 

Second Lieutenant STEVEN ) Newport Anrry Air Field, Newport, 
W. SMll' H ( o-809203), Air ) Arkansas, 7 and. 24 March 1944. 
Corpe. ) Dismissal., total for.t'eitures 

) and confinement for one (1) 
) year. 

CPINION of the BOARD CF REVIEW 
DRIVER, O'CONNOR and LOTTERHOS,Judge Advocates. 

l. The Board of Review has examined the record of trial in the case 
of the officer named above and subnits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charge and Specilieationsi 

CHARGEi Violaticn of the 93rd Article of War. 

Specification 1: In that Second Lieutenant Steven w. Smith, Air 
Carps, AAF Pilot School (Basic), Newport Arrey Air Field, Newport, 
Arkansas, did, at Newport Ancy Air Field, Newport, Arkansas, • 
on or about 10 Febroaey 1944, feloniously take, steal and carr;r 
away one wallet, value about $2.00, and its contents to wit, 
il8.3.co, lawful money of the United States, the property of 

. First Lieutenant Harry A. Larsen. 

Specification 2r In that Second Lieutenant Steven w. Smith, Air 
Corps, ~ Pilot School (Basic), Newport J:rr,ry tir Field, Newport, 
Arkansas, did, at Newport .J.nw ilr Field, Newport, Arkansas, on 
ar about 27 october 1943, felon1.ously take, steal and carry awa;r 
one officer I s topcoat with removable lining, value about i47.so, 
the property of Secom Lieutenant Robert w. Johnston. 

Accused pleaded not guilty to and -was found guilty of the Charge and Speci
fications. He was sentenced to be dismissed the service, to forfeit all ~ 
and allCllfan.ces due "and" to become due, am to be confined at hard labor, 
at such place as the reviewing authority may direct, for a period of two (2) 
years. 'Ibe renewing authority approved only so J11Ueh of the finding o£ guilty 
of Speci.i'ication 2 of the Charge as involves a finding of guilty of the 
larceey of cne officer I s topcoat with removable lining, of some value, approTed 
the sentence, but reaitted cne year of the confinement illlposed, and forwarded 
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the record of trial far action under Article of War Ja,8. 

3. Evidence for the prosecution: A.ccused and First Lieutenant Harry 
A.Lsrsen occupied adjoining rooms in Bachelor Otticers' Quarters 501 at 
Newport A:rrrry Air Field, Newport, Arkansas. They drove to Jonesboro, Arkansas, 
together on the night of 9 Febroary 1944, am. went to a movie with the "girl 
friend" of accused. Lieutenant Larsen took out his wallet at the ticket 
wirxiOW' but as accused insisted on paying Lieutenant Larsen returned the 
wallet to his trouser back pocket. The wallet contained "about $180.00", 
his picture, and various papers bearine his name. They returned to the post 
about 0200 the foll.owing morning and Lieutenant Larsen went directly to his 
roan, acC'U3ed coming in after him. Lieutenant I.arsen undressed, draped the 
trousers over the back or the chair with the legs on the seat and the 
pockets dmm •facing the floor", and retired. The light was still on at that 
time in the room of accused. Lieutenant ~rsen arose about 0740 and went to 
the latrine to "wash up 11 • Accused came in a few minutes later and pro
ceeded to shave. When Lieutenant Larsen raturw~d to his room to dress he no
ticed that his ".AGO pass" which had been in his pocket with the wallet, 
was lying on the chair so he picked up his trousers and found that the wallet 
was gone. He called accused and told him· that the wallet was missing. Ac
cused made a phone call to his girl friend's house to see 1! it was there, 
and Lieutenant Larsen then called the picture theater, but without success. 
Accused said he was going to Memphis and would stop at Jonesboro to see if 
the wallet 'Was there. Lieutenant Larsen decided to go himself, borrmred 
some money and gas tickets .t'rom· accused, and went to Jonesbo'.1:'o but the trip 
was fruitless. When he returned to the field at about 1100 h~ found that 
•Captain Crescenzi" had the wallet. Lieutenant Larsen had not dven ac
cused nor anyone else permission to take it. '!be wallet, contain.1.ng $1B3 
in currency1 gas ration books and other papers (Ex. 5), was identified by 
Lieutenant Larsen as his property (R. 6, 9, 14-20). 

Captain Emil J. Crescenzi, provost marshal at the field, receiTed 
a report concerning the loss of the wallet, on the morning of 10 February and 
went to interview Lieutenant Larsen and accused. He found that Lieutenant 
Larsen had gone to Jooesboro and that accused was not in his roa1i. He left 
word 11at the gate" to detain the car of accused. Accused came to the gate 
about 1000, and was taken to the provost marshal I s quarters where Captain 
Crescenzi questioned him after warning hiJII of his rights. Accused said he 
had gene to the theater at Jonesboro the preceding evening with Lieutenant 
Larsen and then returned to the field. He further said that he had gone to 
town that morning on lusiness. Accused was searched and was then taken to 
his quarters ffhich were searched. At the entrance to his quarters were two 
clothes closets, parallel to one another, and with the long side of the 
closets parallel to the entrance. The entrance was about two feet wide. 
Phot~grapha of the entrance (&cs. 2 and 3) were received in evidence. 
During the search "1t • Bailey11 was inside the room, Captain Crescenzi near 
the clothes closets, Captain John E. Graham in the entrance, while accused 
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was in the hallway which extended in front of his room and the adjoining 
room of Lieutenant Larsen. In one of the clothes closets Captain Crescenzi 
found two topcoats and remarked about the nuiuber. Accused said he had 
received one coat from his father llho was an officer and wore the same 
size clothing. One coat (Ex. 6) was removed by captain Crescenzi from the 
closet, and later taken to his office and locked up. After searching the 
closets Captain Crescenzi noticed a gas mask (Ex. 4) on the top of the inner 
closet, took the mask down, opened the ca.."Tier flap, pulled out the face 
piece and felt around the cannister. He felt a l'IB.llet (Ex. 5) which he 
removed, examined, and found that it contained $183 in currency and papers 
bearing the name of Lieutenant Larsen. He dropped the wallet in the car
rier, stepped toward the entrance ard said, ttLt. Smith, you are under 
arrest•. Accused said, "How did that get in there, Captain". Accused had 
not been in the roo:m while Captain Crescenzi was inspecting the gas mask 
but Captain Crescenzi could not see where he was standing (R. 6-14, 20-23). 

At the ffl'itten request of acCU8ed, he was given an interYievr on 14 
February 1944 by Colonel Rd:>ert w. c. Wimsatt, commanding officer of the 
Pilot School (Basic} at the field. After being warned of hie rights ac-
cused made sti>stantially the following statement: After he returned to camp 
with Ll.eutemnt Larsen m the night of 9 February and had gone to his quarters 
he went back out to his car to get a razor he had left there. He got the 
razor and "brought Lt. Larsen's wallet back with him"• 'lna following morning 
he put the wallet under Lie'J.tenant Larsen's pillow but as the bed had not 
been made q:, he took the 'l'lallet back to his own room. He (accused) had lost 
a wallet sometime previously and he wanted to make Lieutenant Larsen "sweat 
am teach hiJA a lessen". Lieutenant Larsen told accused that he had lost his 
wallet, said he might have lost it at the movies in Jonesboro and borrowed 
money from accused to go there a."ld search for it. When accused himself re
tun»d to the field and was taken to his room he did not remember at the 
manent that he had taken t.lte wallet from Lieutenant Larsen's room and that he 
had hid it in his own l'OOII (R. 25-28) • 

Second Lieutenant Robert w. Johnston, Air Corps, testified that he 
lost his coat in the officers' mess at the field on 27 Cctober 1943. He •got" 
to the officers I mess about 1000 and came back for his coat about 1020. He 
had pm-chased the coat in August 1943, at the George Field Post Exchange. 
ll'l'he night before it 1ras taken" the wife of another officer had sewed the 
buckle ai wing a thread of a different color th.an was used in the rest of 
the coat. Lieutenant Johnston identified· Exhibit 6 as the coat. He tried 
the coat on in court am counsel made the following comments .Gefense: 
"Looks kind of big to me". Prosecution: "Looks fine to me''• {R. 28-Jl). 

First Lieutenant Francis Raphael, testified that he had been poat 
exchange officer since NovEl!lber 1942, and in such capacity had purchased and 
sold, and was familiar with, the value of military clothing. Exhibit 6 
would retail from $45 to $50 at the post exchange and from $50 to $60 in a 
commercial store. He had also purchased and sold, and was familiar with the 
value of' wallets. Exhibit 5 was "worth from $3 to $4" (R. 31-)2). 
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4. Evidence for the defense: It was stipulated that 1£ Reverend 
Joseph H. Bond, Rector, St. Ann's Episcopal Church, Sayv:!.lle, New York, 
were called as a witness he would testify under oath that. he had lmown ac
cused since he was a boy in the scouts and in the church choir; that be 
considered his present attempt at a "practical joken unfortunate, mis
guided and silly; that accused was a "fine boy" and he had always found hint. 
honest and straightforward. It was further stipulated that if :,a,. Leslie 
Weiss, President of Patchogue Electric Light Company, Patchogue, New York, 
were called as a witness he 110Uld testify unier oath that the character 
and integrity of accused was of the highest degree during his several years 
employment by the Electric Light Compaey. Doctor P. w. Lutterloh, 
Jcnesboro, Arkansas, had known accused since August 1943. Accused had fre-

.quent.ly 'Visited in his home and in other homes 1n Jonesboro and attended 
church there. His general reputation for truth and hones"o/was good. The 
A.rmy Air Forces Officers• Qualification Record (Fonn 66-2) of accused was 
received 1n evidEnce (Exs. A, B, C; R • .33-36). 

1/i?'s. Marguerite L. Smith, Patchogue, New York, mother of accused, 
testified that her husband had been an officer in the last war. 'Ibey suf
fered serious reverses when accuafi!d -was little and "sometillleB we aten. Ac-· 
cused, had St. Vitis dance when he was eight but he got back in school, was_ 
industrirus am passed with the others. He worked at'ter school on week
days and oo Saturday, bringing the money home. Accused was good but full of 
mischief, and did not dr:ink or smoke. There were more reverses and with 
frur children their nhappiness had to be jokes on each other". Accused was like 
his father, jolly and foolbardy. · Vthen school 'W8.S out accused went to work, 
started in "with a broom" and was assistant cashier before he left. In all 
horesty she could not tell a mean thing, a dishonest thing that umy boy" had 
done. He was honest, good and kind. She sai::l this because it was •God's 
truth\ not just because me was his mother. He 1ras absolutely honest and 
trustworthy, and a good straightforward young man. He only went with "nice 
people"• He had been sick all his life but he wanted to get into the 
service. When hi got 1n he was really proud (R. 36-.38) 

Defmse counsel made an unsworn statement in behalf' of accused in 
pertinent part as follarst Accused had been 1n the 'seririce since 4 Vay 
1942 an:i had about 642 flying hours to his credit. J+..s Lieutenant Larsen 
testified,.accused went with him to Jonesboro where they attended a movie. 
~er returning to the field Lieutenant Larsen went 1n to their quarters 
while accused got in the back of the car to pick up his razor. He put on 
the ";ehts. to find the razor and thoo found the 'Wallet of Lieutenant Larsen. 
H~ hac. no inter.tien of keeping the wallet and intended to give it back to 
L:i.eute:nant ;arsen the follcnv:ing morning. However, he wanted to make the 
~eutenant sweatN. The next morning he put the wallet in Lieutenant Larsen's 
pill~ case still intending to make him "sweat11 • The reason accused called 
Jon~boro was ?ot to find out if the wallet was there but to say goodbye 
to ~s girl fn~d who was going to North Carolina that day. Accused did not 
denJ but adndtteo putting the 'Wallet in the gas mask {R• .38-4l). · 
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At the close of all the testimony, when the defense was asked if 
it :,ad anythirg further to offer, accused said: ."Gentlemen, I know I 
have made an awful mistake, I do not know of aeything I can say. Evi
dence has been presented to you just as I have done these things, God 
!mows I didn 1t mean any harm" (R. 46). 

$. a. Specification 1: The evidence for the prosecution shows 
that on the night of 9 February 194h, accused and Lieutenant Harry A. 
Larsen, who occupied adjoining rooms in the Bachelor Officers' Quarters at 
Newport Al'D\Y Air Field, went to the movies in the nearby town of Jonesboro, 
Arkansas. Accused insisted on paying so Lieutenant Larsen put his wallet 
back in the back pocket of his trousers. The wallet, which had a value of 
$J or $4, conta:ir.ed $183 in CUITOncy and a mmber of papers bearing 
Liet.tenant Larsen I s nane. They returned to the fielc and Lieutenant Larsen 
retired after hanging his trousers over a chair, with the back pockets 
toward the Door. Accused cane in to his quarters after Lieutenant Larsen, 
and his light was still burning when Ll.eutenant Larsen went to aed. The . 
follcwing morning Lieutenant Larsen arose about 0740 and ns in the wash
room when accused cane in to shave. When Lieutenant Larsen returned a ff!fl 
minutes later he not.iced that his "AGO pass" which he kept in the same 
pocket as the wallet, was lying on the chair and upon exa:llining the 
trousers he found. that his wallet was gone. He called to accused and told 
him that the wallet was missing. Accused phoned his girl friend in 
Jonesboro who had been with them the nit;ht before and asked if the wallet 
was left at her house. Lieutenant Larsen put in a call to the movie theater 
but could not locate the wallet. Accused said he was going to Memphis an4 
would stop at Jonesboro on the way and see if he could find the wallet but 
lleutenant Larsen dedded to go in hiB.self and after bo?Towing scae money 
i'rca accused, drove in to Jonesboro. 

'I'he loss was reported to the provost marshal who, after some delay 
:in locating accused, due to his temporary absence from the field, questioned 
and searched him. A search was then made or the roam of accused while ac
cused stood in the hall outside. On top of a clothes closet inside his 
roan the provost marshal frund a gas mask, pullea out the face piece and 
discovered the missing wallet containing the 11.oney and papers. Accused 
asked, "How did that get :in there". Four days after the discovery of the 
wallet in the roan of accused, he made a voluntary statement to Colonel 
Robert W. C. i'r'~att, coimna.n:ling officer. of the basic pilot school at the 
field. Accused stated that after returning to ca.mp with Lieutenant Larsen 
en the night of 9 February he went back out to the car to get his razor, 
llhich ~ had left in it, and ''brought back Lt. Larsen's lf'allet with him"· . ,
that the following morning he placed the wallet under Lieutenant Larsen• s 
pillcw but as the bed was not made up took the wallet back to his own rocim; 
that he wanted to make Lieutenant Larsen "sweat and teach hilt a lesson"; and 
truit, later when accused was taken to his room. and the search made he 
ioomentarilJ' .forgot that he had the lQJ.let in his roca. 
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The evidence for the defense consisted of testi.aoey concerning the 
previous good character arxl. reputation of accused and an unsworn statement, 
made by- accused through his counsel, siailar to the statement he bad made 
to Colonel Wimsatt. He stated that he found the wallet in the ai.r while 
looking for his razor on the night of 9 February and that he kept it to 
make Lieutenant Larsen "sweat 11 • He admitted placing the wallet in the gas 
mask. At the close of all the testimony accused himself told the court 
that he had made an "awful mistake" arxl. "God knows I didn't mean a.ey harm". 

The un:l.isput ed evidence accord:mgly shows that on or about 9 
February 1944, the pocket book of Lieutenant Larsen, containing $183 in 
currency came into the possession of accused. The manner by which he ob
tained possession does not clearly appear. The wallet was in Lieutenant 
Larsen's pocket on the evening of 9 February. According to the statamente 
of accused oo foun:l. the wallet in the early morning of 10 February in his 
automobile in which he and Lieutenant .Larsm had been riding. There is 
circumstantial evidence, however, indicating that the wallet may have been 
taken m the morning of 10 February from Lieutenant r..rsenI s trousers as 
they lay draped aver a chair in his room. Whatever the manner in which 
possession was derived by accused it is not disputed that accused was 
immediately aware <i the ownership of the wallet. On the morning of 10 
Februa:cy- when Lieutenant Larsen told accused of his loss, accused pretended 
ignorance, made a phcne call to a heme an:i offered to drive to a nearby 
tOPID. where they had been the night before, to locate it, and then loaned 
Lieutenant Larsen sufficient mcney so he could go to town and make inquiry. 
Sar:ietime after 1000 that morning the roan of accused was sea.~ched by the 
provost marshal of the field and other officers in the presence of accused 
and the wallet was foun:i ccncealed in a gas mask lying en top of a clothes 
closet. Accused admitted puttinr it there. He stated he always intended to 
return the wallet to Lieutenant Larsen but first he wanted to see him 
"sweat" over the loss. In the opinion of the Board of Review his explana
tion is wholly unsatisfactory. His actions do not indicate a "practical 
joker" but rather a thief. It is inconceivable that accused would allow 
events to go as far as they did in this case DSrely to further a joke. If 
accused were joking he wruld have called a halt as soon as the matter was 
brought. to ~he off:i.ci.aJ attention of his superiors and would never have per
sisted in his attitude of pretemed ignorance during his questioni by 
the ~ovost marshal and the search of his quarters. It is notewo~ that 
too first the accused aade the claim that his actions were a joke was four 
days after the wallet was discovered in his possession. Under the' facts of 
th: cafe the Board believes that the intent on the part of accused to de
prive ieut~t Larsen permanently of the property is clearly shovm and that 
the allegations of the Specification are proven beyond any reasonable doubt. 

b., Specification 2: In the course of the search of the clothes 
c1cs et.s or accused by the provost marshal on 10 Febru::i'l'"tr t t · t 

-., , wo opcoa s were 
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found and a remark was made about tho number. Accused said he had received 
aie from hi! father, an officer who wore the same size clothing. One of the 
coats found in the closet had been "lost• by Second Lieutenant Robert W. 
Johnston in the officers I mess at the field on 27 October 194.3• Lieutenant 
Johnston testified that he went to the mess about 1000 and retumed for his 
coat at 1020. He identified the coat by the color of the thread used by 
the wife of another officer when she sewed on the buckle the night before 
the coat was, as Lieutenant Johnston stated, "taken". No explanation was 
made by accused of his possession of the coat, other than the statement made 
at the time of the search. The mother of accused testified that his father 
had been an officer 1n the first "WOrld war. 

The Manual for Ccurts-Yartial (par. 112,!) provides, 11P'roof that a 
persa:i was in possession of recently stolen property, if not satisfactorily 
explained, may raise a presumption that such person stole it 11 • This rule 
is given in Wharton's Criminal Eviderx::e ( Vol. I, p. 199) in the fol.lowing 
language 1 "* * * possession by a party of stolen goods is a fact from which 
his complicity in the larceny may be inferred. But the possession must be 
personal., recent, and unexplained, and must involve a distinct and con
scious assertion of property- by the defendant. ***" 

The necessity that the possession be recent is commented on in 
Ruling Case Law as fallows: 

•The possessicn of stolen property must be recent after the 
theft in order to afford a just basis for an inference of guilt on 
the part of the possessor. The weight of such evidence will be 
stronger or weaker in proportion to the period intervening between 
the tak:ing and finding in the possession of the defendant, and it 
may be rendered of no weight whatever by the lapse of sufficient 
time as to make it not improbable that the goods may have been stolen 
by another and passed to the accused. The length of time that must 
elapse after the larcecy' of goods before that possession should cease 
to be considered as tending with other facts to show guilt is, as a 
rule, purely a question of fact for the jury." (17 R.C.L. 7)). 

. . 
The Board is of the opinion that under the circumstances of the 

instant case, the discovery of the stolen coat in the closet of accused three 
and ooe-half mruths after its disappearance in the officers' mess is, 
in the absence of acy diher evidence connecting him with the tald.ng, insuf
ficient to establish that accused we guilty of its theft (er. CM 154792, 
Grigsby, D~g. Ops. JAG 1912-40, sec. 451 (37)). · 

6. 1he accused is 2.3 years of age. The records of the Office of The 
Adjutant General shO'N hi.a service as follows: Enlisted service from 13 May 
1942; aviation cadet from 20 October 1942; appointed temporary second 
lieutenant, Aruu or the United States and actiTe duty, 28 July 1943. 
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7. 'Iba oou.rt was legal.zy- constituted. No e1Tors injuriously" af
fecting the swstantial rights of the accused were coJllJlitted during the 
trial. The Board of Revi.811' is of the opinion that the record of trial is 
legally" insuffic:ient to support the finding of guilty of Specification 2; 
legally sufficient to support the findings of guilty of Specification l, 
·and the Charge; and legally sufficient to support the sentence and to 
warrant confirmation of the sentence. Dismissal is authorized upon con
T.1.ction of a violation of the 93rd Article of War. 

--------------·' Judge Advocate 

_...,~.,.,.1'1"""c~f--'-------------' Judge Advocate 
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1st Ind. 

¥far Department, J .A.G.0. , 24 JUN 1m - To the Secretary of ·Har. 

1. Herewith transmitted for the action of the President are the record 
of trial and the o:pinion of the Board of Review in the case of Second 
Lieutenant Steven W. Smith (0-809203), Air Corps. 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally insufficient to support the finding of guilty of Specifica
tion 2, but legally sufficient to sup?ort the findings of guilty of Speci
fica.tion 1 and the Charge, and legally sufficient to support the sentence 
and to warrant ~onfirmation of the. sentence. The accused stole a wallet 
valued at $2, and containing tl83, from a fellow officer occupying an ad
joining roan in the Bachelor Officers' Quarters at the air field where they 
were stationed. I reconnnend that the approved sentence to clismissal, total 
forfeiture and confinement at hard labor for one year be confirmed and car
ried into execution. 

3. The United States Disciplinary Barracks, Fort Leavenworth, Kansas, 
should be designated as the place of confinement. 

4. Inclosed are a draft of a letter for your signature, transmitting 
the record to the ~resident for his action, and a form of Exec~tive action 
caITYing into effect the recommendation made above. 

,-,_'.)...~.... _ 

Myron C. Cramer, 
Major General, 

The Judge Advocate General. 
3 Incls. 

Incl.l-Record of trial. 
Incl.2-Drft. ltr. for sig. s/v'i. 
Incl.J~orm of Action. 

(Firidin6 of r;uil t;, of Specification 2 ,!isaonrovea. Senten:::e confirmed. 
u.C. ,i.O. 421, '/7 Jul l':144) 
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WAR DEPARTMENT 
Army Service Forces 

In th~ Office of The Judge Advocate General 
Washington, D.C. (34?) 

SPJGK 
CM 253323 

! 6 MAY 1944 

UNITED STATES ) ARMY AIR FORCES 
F.A.STERN FLYING TRAINING COM?WID 

v. ~ 
) Trial by G.C.M., convened at 

Captain CHA.RI.ES K. McCLURE, ) Greenville, Mississippi, 8 and 
JR. (0-428440 ), Air Corpe. ) 9 Ml.roh 1944. Dismissal. 

-----------------------..-------OPINIO?Loi' the. BOA.RD OF REV:m'f 
LYON, ANDR»'IS and SONENFIEID, JUDGE ADVOCATES. 

1. The record or trial in the case of' the of'fioer named above has 
been examined by the Board of Review and the Board submits this, its· 
opinion, to The Judge Advocate Genera.l. 

. . 
2 •..Accused we.a tried upon the following Charges and Specifications a 

·;_ CHARGE Ia Violation of the 94th Article of w,;r. 
Specification.J,a _'._,llf:thlii C~pte.in (then Second Lieutenant) 

Charlss"'i{f ~Clure, Jr., Air Corps, did, at Greenville Army · 
:Flying School, Greenville, Mississippi, on or abQut 31 May 
1942, cause to be presented by Captain Samuel Sansweet, F.D., 

· for p~ent, a. claim age.inst the United States by causing to 
be presented to Colonel R. K. LeBrou, F.D., fine.nee officer 
at New Orleans, Louisiana, an officer of the United States 
duly authorized to pay suoh claims, a pa.y and allowance 
account in the net amount of ~255.40, whioh claim wa.s false 
in that it set forth no de.bit for a Class E allotment, al
though ~a.id Charles K. McClure, Jr., had theretofore, on 
or about 16 March 1942, authorized a Class E allotment of 
his p~ in the amount of $100.00 per month, ool!Dl1enoing l 
May 1942, and was then known by the said Charles K. McClure, 
Jr., to be false. · · 

Notea and eighteen additional speo~tications identioal in 
tormwith Speoifio~tion 1,·exoept as to date, rank of 
accused at the time of presentation, officers by whom 
and to 'Whom presented, and amount of the claim., which 
excepted matters a.re as follows, respeotivelya 
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Da.te Aoouied'a By Whom To Whom 
~ Presented Rank Presented Presented Amowt 

2 30 June 1942 lit Lt. 1st Lt. S. J. Lt.Col.F.F. -$348~30 
Palmisano, F.D. Flagel, F.D. 

-3 31 July 1942 lat Lt. 1st Lt. s.J. Lt. Col.F.F. 361.70 
Palmisano, F.D. · Flagel, F.D. 

31 Aug. 1942 1st Lt. 1st Lt. S.J. Lt. Col.F.F. 361.70 
Pa.lmisano,F.D. Flagel,F.D. 

5 30 Sept_. 1942 1st Lt. 1st Lt. S. J. Lt. Col.F.F. 360.30 
Palmis a.no, F.D. Flagel, F.D. 

6 Sl Oat. 1942 1st Lt. 1st Lt. S.J. . Lt.Col.F.F. 361.70 
Pa.lmisano,F.D. Fla.gel, F.D. 

7 ·30 Nov. 1942 1st Lt. 1st Lt.s. J. - Lt.Col.F.F. . 370.96 
Pa.lmisano,F.D. Flagel,F.D. 

8 31 Dec. 1942 1st Lt. 1st Lt.s.J. Lt.Col.F.F. 361.70 
Pa.lmisano,F.D.. Fla.gel, F. D. 

9 :.31 Jan. 1943 , lat Lt. Capt. S.J. Lt.Col.F.F. 361.70 
Pa.lmisano,F.D. Fla.gel,F.D. 

10 28 Feb. _1943 1st Lt. Capt.s. J. Lt.Col.F.F. 357.50 
Palmisano, F.D. Fla.gel,F.D. 

11 31 Mar. 1943 Capt. Capt. S. J. Lt.Col.F.F. 446.20 
Palmisano, F.D. Flagel,F.D. 

12 30 Apr. 1943 Capt. 2nd Lt. Ben Lt. Col-. F. F. 425.30 
MoEnteer,F.D. fla.gel.;F.D. 

13 31 May 1943 Capt. 2nd Lt. Ben • Lt.Col.F.F. 42(?. 70 
MoEnteer,F.D. flagel,F.D. 

14 30 June 1943 Capt. 2nd Lt. Ben Lt.Col.F.F. 425.30 
McEnteer,F.D. Flagel,F.D. 

16 31 July 1943 Ca.pt. 2nd Lt. Ben Lt. Col.F.F. 426.70 
MoEnteer, F. D. Fla.gel, F.D. 

16 .31 Aug. 1943 Capt. 2nd Lt. Ben Lt. Col.F.F. 426.70 
McEnteer,F.D~ flagel,F.D. 

17 30 Sept. 1943 Capt. 2nd Lt. Ben · Lt.Col.F.F. · 425.30 

18 31 Oot. 1943 Capt. 
MoEnteer,F.D. 
2nd Lt._ Ben 

flagel,F.D. 
Capt. 1.R. 426.70 

McEnteer,F.D. Andrews, F.D. 
19 30 Nov. 1943 Capt. 1st Lt. Ben Ca.pt. L. T. 425.30 

McEnteer, F.D. Andrews, F.D. 

CHARGE Ila Violation of the 95th Article of War. 

Speoifica.tion1 In that Captain Charles K. McClure, Jr., Air 
Corps (then Second Lieutenant), having, on or about 16 March 
1942, authorized a. Class "E" allotment of his pay in the amount 

. ot. $100.00 per mcnth for 15 months, commencing 1 l/;.ay 1942 and 
expiring 31 July 1943, ,.which allotment was subsequently con
tinued for a.n indefinite period and was in effect during ·each 
month thereafter to and including the month.of November 1943, 
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and which allotment wa.s duly paid for each of. the months 
commencing with the month of Way 1942 to and includin~ the 
month of November 1943, did, at Greenville Army Air Fielc, 
Greenville, Mississippi, from :May 1942 to November 1943 'in 
disregard of the fact that such allotment had been authorized 
and was being paid and in vio.le.tion of his duty to ascertain 
the truth and correctness of the pay and allowances accounts 
ma.de by him, wrongfully certify as true and correct his pay 
am allowances accounts for each of said months from :May 
1942 to and including November 1943, which said accounts were 
incorrect and his certifications thereof were false, in that 
the amount of said Class "E" Allotment of ~100.00 per ~onth 

·had no.t been entered as a debit on said accounts. · 

He pleaded not guilty to and was found guilty of all Charges and Specifica
tions. No evidence of previous oonvictions was introduced. He was sentenced 
to b.e dismissed the service. The reviewing authority approved the sentence 
and forwarded the record of trial for action under Artiole,of War 48. 

3. SUI!llll8.ry of evidence. 

Accused was trieu and found guilty of presenting to the duly authorized 
finance officer of the Army a total of 19 successive £alse claims for monthly 
pay, from 31 WJay 1942 to 30 Nove~.ber 1943. Accused's successive p~omotions 
to first lieutenant and captain durins the period, the authority of the va~ious 
finance officers to whom the claims were presented, and the respective amounts 
of the vouchers as alleged in the Specifications, were all proved by the prose
cution Ylithout objection by defense (R. 19,20, Pros. Exs. 3,4; R. 30,31, Pros. 
Exs. 5,6,7; R. 13, Pros. Exs. la to ls, incl.). They will not be d!scussed 
further except insofar as is necessary to explain other details of accused's 
conduct. 

It appears from the testimony of I.:r. W. L~ Bailey, the Assistant Cashier 
of the National Bank of Fort Sam Houston, San Antonio, Texas, that accused 
opened an account with that bank on 2 June 1941, &.nd that on the same date 
his account was credited with the proceeds of a ii225 loan.from the bank 
(R. 48,49,60). On 1 November 1941, he obtained a $600 loan from the bank, 
which credited his account with :J555.32,· the proceeds thereof (R. 50), and 
on 12 IJarch 1942, accused wrote a letter to the bank asking to refinance 
his loan (R. 49,50; Pros. Ex.14). The bank wrote back to accused, on 13 
Ma.roh stating that the unpaid balance on the loan of the previous November 
was ~440, less unearned interest, settine; forth the interes·t and other costs 
of the proposed new loan, and explaining the terms upon which it could be 
ma.de (R. 50; Pros. Eic. 15). The·prinoipal requirement was that accused make 
a Class "Eit allotment of $100 per month of his pay to his account vii th the 
bank and agree not to revoke the allotment until his indebtedness to the bank 
had been paid in full. The loan itself was to be paid in 15 monthly install
ments of ~O each, the first being due on 5 May 1942, and the others on the 
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5th of each succeeding month (Pros. Ex. 15). Accused thereupon executed 
·war Department -A. G.O. Form Number 29, authorizing such a deduction for 
the period of 15 months, commencing 1 May 1942 and expiring 31 July 1943. 
and sent to the bank a copy thereof. with his written certification that 
he would not revoke the allotment until the indebtedness was paid in full 
(R. 10,50,51,52,57; Pros. Exs. 1,16,17,18). The proceeds of this loan 
were credited to accused's account on 19 1,ia.rch 1942 (R. 60; Pros. Ex. 130). 
From the time the account was opened. accused received monthly statements 
showing his balance. and acknowledgments of deposits made by mail (R. 56, · 
62 ). 

Accused thereafter presented and received pay upon vouchers for the 
months of May 1.942 through November 1943•. On each of- them h_e successively 
claimed and received the pay of a second lieutenant (May 1942), a first 
lieutenant ( J\llle 1942 through February 1943) a.nd a. captain (.March 1.943 
through November 1943) on flying status having a dependent wife. On ea.ch 
of these vouchers appears a Class "N" deduction of ~. 70 for National 

11E11Service Life Insurance• but nowhere aey deduction for the Class allot
ment (R. 13,26; Pros. Exs. la-ls, incl). 

Proseoution's·Exhibit 8, a letter dated 6 November 1943, from the Office 
of the ]i'isca.l Director to accused, shows that allotment checks were issued 
monthly ·during that period of time (R. 43 ). An e-xamina.tion of the ledger 
sheets of accused's accoun-J;_.::--with the National ·Bank of Fort Sam Houston shows 
that in additi~n to re'oeiving and depositing to accused's account a check 

· in the amount of his respective monthly pa.y vouchers, the bank also received 
a.ild credited to his account ea.ch month a check for Jl.OO (R. 52,53; Pros. Exs. 
la-ls, 13c-13n). 

The manner in which these claims were presented was described by Staff 
Sergeant Milnor L. Dunk, Fina.nee Detachment, Master Sergeant John P. Small, -
Finance Detachment, and First Lieutenant Ben McEnteer, Fina.nee Department, 
all ·or Greenville Arrrry Air Field. Dunk had been chief clerk of the officers• 
pay section of the fine.nee office during the entire period, while Small wa.s 
chief clerk of the finance office (R. 11,30). It was the :function of the 
office to assemble data and prepare officers' pay vouchers for signature, 
then to forward them to the accountable disbursing officer (successively 
stationed at New Orleans, Memphis, and Columbus, .Mississippi) for· payment 
(R.,11,30,41). There was no requirement that officers' vouchers be prepared 
for them, but rather, this was done a.a a helpful service (R. 11,35)~ The 
information from which the vouchers were prepared was obtained from the 
officers themselves (R. 11,12,41). i'•ben an officer reported at the station 
he wa.s instructed to leave at the finance office whatever pa.pera and data 
he had pertaining to his pay. Accused was already a.t the station in April 
.or May of 1942 when officers' 'pay data cards were cti,.stributed through the 
message center "for each officer on the field at that time" (R. 11,12,18, 
20,32,34,35,41). Sergeant Small was unable to state of his own knowledge 
that accused had actually received one (R. 38). Whenever a.ny change occurred 
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in an officer,'s status affecting his pay, such as narriage or a promo- . 
tion, the finance office ma.de a. new pay data. card for him, attached it to 
his pay voucher and gave it to him the next ti:uw, he oame in to si'gn the 
voucher (R. 12,18,19,22,23,26,27,34,35,38,41). 

11 E11Class allotments ~re ma.de through the officers' petsonnel s~ction 
at the· post headquarters, which usually.sent a copy of the form to the 
finance pffice, but the latter did not depend upon receiving such notifi
cation, and it was up to the individual officer to inform the finance 
office personally of all allQtments (R. 25;27,32,33,38,41,42,47). Arnw 
Regulations provide that the allotter is responsible that the allotment 
is immediately entered on all pertinent__ records as a charge against his 
pay (R. 28,29). The records pertaining to accused's pay, lept by the 
finance office, disclosed no deduction for a Class "En allotment (R. 17, 
42,43). 

The practice at accused's station was for the officers' pay section 
of the finance office to make out the officers' pay ani:t- -a.l._lowance vouchers 
in complete form, and to notify all officers through the post's daily in
formation bulletin that they were ready for signature. The officers would 
then come in and sign, after which the vouchers were forwarded to the ac
countable disbursing 9fficer (R. 11-13, 31,32,41). The latter would, in 
turn, notify the post.finance office that payment had been made, by re
turning the triplicate of the original voucher with a notation of the 
number of the cheok and the amount paid (R. 13,32~. During the period covered 
by accused's claims, there was one shorter period in which officers were re
quired to sign · incomplete pay vouchers. During the months from .August 1942 
through January 1943, inclusive, no credit figures were placed in the right
hand columns of the vouchers, because of instructions from the accountable 
disbursing officer at Memphis that they were to be omitted and would be 
filled in at that office. This, in turn, had been caused by uncertainties 
over the effects of the Pay Readjustment Act of 16 June 1942 (R. 12~14-16, 
33,36,37, 40). The old practice of extending the credit figures was resumed 
in February 1943, and it is clear that even during the interval which pre
ceded it, the duductioil3 were meant to be and in fact were.entered at ac
cused's station before the vouchers were signed and forwarded. ~ deductions 
were added at Y.emphis, nor was Memphis even supposed to do so (R. 12,14,16, · 
21,24,27,3'4,36,37,40). ' 

Sergeant Dunk testified that he had seen accused sign his pay vouchers 
.ns.bout ten times", and that accused had looked at them before doing so, but 
witness did not know whether accused had actually read them- (R. 16,20). They 
all contained Class "N1' insurance deductions (R. 26). 

On 7 December 1942, accused had ·again written the bank, requesting re
financing of his loan, and inquiring particularly whether it would be neces
sary for him to make out another allotment (R. 53; Pros~ Ex. 19). The bank 
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replied on 10 December that no new allotment ~ould be neoesat.ry. Actually, • 
Change 7, paragraph Sa, of Arfr¥ Regulation 35-5520, dated 6 July 1943, had 
extended all then existing allotments for the duration or the war. The new 
loan was for ~00, payable in twelve monthly installments of $5) ea.oh, and 
netted accused ~53.50 (R. 28,54J Pros. Exs. 13g, 20). 

.. 
'ilhen he received the letter from the Fiscal Director, pointing out 

that no Class E a.llo"bnent deductions had been ma.de, accused consulted with 
Sergeant Dunk and Lieutenant McED.teer, in the la.tt.er pa.rt of November 1943, 
telling the latter that he had the money to pay the amount due the Govern
ment (R. 17,18,43,44). Lieutenant McED.teer prepared a. first indoraement 
to the original letter offering top~ by making an additional .$100 deduc
tion per month, in addition to the then current one allotted to the bank 
(R. 43,44J Pros. Exs.8,9). other correspondence between accused and the 
Finance Office at Columbus, Mississippi; and a conference with the investi
gating officer, resulted in two monthly deductions of $150 ea.oh from ac
cused's December and January vou.ohers. On 21 January 1944, accused brought 
to Lieutenant McEnteer a ~1600 draft of the First 'National Ba.n1c of Greenville, 
Mississippi, payable.to the Treasurer of the United States, which, together 
with the two ~150 deductions, pa.id in full the ~1900 be obtained as a result 
of the failure to deduct the allotment (R. 44-47J Pros. Exs. 10,11,22). Mr. 
W.F. Carnahan, Vice-President of the First National Bank of Greenville, tes
tified that accused had purchased the draft with two $BOO checks of prominent 
local citizens (R. 62-65) •. Mr. Bailey testified that with the National Bank 
of Fort Sam Houston's receipt or accused's ilOO allotment in January of 1944, 
the la.st :.i,600 loan had been pa.id in full (R. 57J Pros. Ex. 13..2,). 

Aocus_ed ma.de and signed a. voluntary statement (apparently to the inves
tigating officer) after duly being advised of his rights 1.Ulder Article of 

. War 24, and it was introduced without objection by defense as Prosecution's 
Exhibit 12 (R. 48). In it after briefly narrating his history prior to·Ma.y 
of 1942, he stated that he borrowed $600 from the National Bank of Fort Sam 
Houston in May (sio) of 1942 in order to get married. Of the $100 Class "E" 
allo"bnent, ~50 per monthwa.s to be used to retire the indebtednesa and $50 
was to remain in his cheoldng account •. He was already 1n the ha.bit of ha-vi:ng 

· his entire monthly check sent directly to the bank ea.oh month. When he 
ma.rried he authorized his ~fe to draw upon his account. He did not keep 
a check bo_ok nor check stubs, and 11due to negligence, * * • did. not pay 
any attention to" the bank statements and deposit slips which he received 
each month. He thought that the deductions were being made and knew nothing 
about the accumulating overpayments to his bank account until he was notified 
by the Fiscal Director. He gave as further reasons for his failure to 
exa..rnine his bank statem:ints the fact that he 11knew11 his indebtedness was 
being reduced, that he was. living within his means, saving money, and was 

·irregularly·receiving sums of ~50 to ~150 from home every few months. 

Evidence for defense. 
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Defense counsel stated that accused's ·rights as a witness had been 
explained to him. Accused wu sworn a.nd testified in his own behalf. 
He stated that he ha.d worked at T&.rious jobs for the Tennessee Valley Au
thority while attending the University of Tennessee between the f'all of 
1935 and the winter of 1938-39, and tha.t he continued in this work after· 
leaving college, except for a short stay with a finance company in Charlotte, 
North _Carolina (R. 77-79). He entered the Army for training as an aviation 
cadet.on 16 March 1941, wa.s commissioned on l November 1941, and at the . 
time o·f the trial was flight commander of :Flight 4, Group l, at his field. -
At no ti.ma while he was a cadet or an officer had he ever· received in.struc
tions on how to fill out pay vouchers, but merely ascertained when the 
vouchers were ready for signature and stopped at the Finance Office to sign 
them. He did not remember ever having received a pay data card (R. 79,86). 

· He recalled glaneing over "a few of 11 the vouchers which he signed, but 
never read the paragraph of certification a.nd did not notice whether there 
was a deduction for an allotm3nt. He admitted, however, having, seen the 
insurance deductions on most of the vouchers (R. 79,80,88). He remembered 
signing one "blank" (incomplete?) pay voucher, and admit.ted that he was 
fa.'TI.iliar, at each step in his promotions, with the a.mount of pay and ~llow
ances he should have received, and both admitted and later denied having 
checked these figures when he signed the vouchers (R. 80,87,88,94). He be
lieved that the ilOO allotment was being deducted, but did not know how it 
was being accomplished (R. 88). He made the allo~nt on 16 March 1942. It 
was filled out for him by "a sergeant 11 at the officers' personnel section at 
the·headquarters building. Accused received a copy, and the sergeant told 
him that he would make the distribution of the other copies. Accused sent 
the one he had received to the National Bank of Fort·Sa.m Houston (R. 80,81, 
83 ). 

Aceused received monthly statements from the bank, whieh he used to 
check when he first began reeeiving them, but finding that they all "tallied 
out", he "got in the habit of not opening them at all". Both he and his 
wife drew on the account;, but instead of checking the ·statements, ~hey set 
an arbitrary figure of how mueh they would draw. during the month, and he 
thought that she was keeping a record in this manner, and believed that his 
aeoount ha.a never fallen below ~100 (R. 81,82,91,92). After his attention 
was drawn to the overpayments, he searched his oar, desk drawers, and 
"other plaees out at the field 11 

, and found unopened statements for April, 
Ma:y, June, October, November, and December of 1942., and for January, Febru
ary, Mareh, May, June, July, August, October, and December of 1943 (R. 82, 

·83,90). He had searched for, but oould not find, the other statements 
(R. 83 ). 

He had likewise seen the deposit slips mailed to him by the bank, after 
opening his account, but, as in the case of the statements, he had ceased 
to open them prior to the time he made the allotment. He produoed at the 
trial still unopened envelopes, which were found to contain acknowledgments 
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of deposits of $100 on 6 October 1942, ~25.30 on 3 July 1943, ~100 on 10 
September 1943, and l;i,425.30 on 4 October 1943 (R. 81; Def. Exs. Dl-4,incl.). 
He did not know where the rest of his deposit slips were (R. 82 ). HB knew 
he vra.s supposed to be receiving ~100 monthly, but he never knew he was receiving 
the extra ~100 on his pay check (R. 82,85). During part of this time he was 
also receiving varying a.mounts of money at irregular intervals from other 
sources (R. 97). lfuen he did investigat.e the status of his account he found 
that both he and his wife'had drawn more checks than he had first believed, 
and that his balance was not what he had thought it wa.s (R. 83,88). He told 
Lieutenant McEnteer that he had the money to pa:y the indebtedness in full be
cause "after they told me I had been overpaid that (il900) I figured it should 
be there" (R. 92). He had actually not investigated his financial status 

· or his statements (R. 92,93) •. He authorized a representat,ive of the J',ldge 
Advocate General's Department to examine his records with the bank because 
he. "didn't want to hold anything back from them" (R~ 86J Def. Ex. B). 

Captain William D. Smith, Air Corps, and Second Lieutenant Lewis E. 
Griffith, Air Corps, both of accused's station and organization, testified 
that while driving to the post in accused's car they ha.d upon different 
occasions seen unopened bank statements (R. 68,69,71,72). Upon another oc
casion Captain Smith had cleaned out accused's desk· at their office when 
accused expected to be transferred, and had found 1;fi ve or six'' bank state
ments, "some" of which had not. been opened (R. 68-70 ). Both witnesses tes
tified that accused had always been honest in his dealings with them, and 
that he had. been able, hard-working, and efficient in his. work as flight 
coJJimander (R. 67,68,71). 

Captain Louie, C. Doerr, Air Corps, and Major John Grable, Jr., Air Corps, 
both of accused's station, testified that they had at one time been given in
complete pay vouchers to sign, and were told that the forms would be completed 
at Memphis. They both stated, however, that they had allotments only for life 
insurance, and that these deductions had been on the vouchers thus presented 
to them (R. 73,74,76,77). 

11A11Defense also introduced as its Exhibit the letter from the Fiscal 
D~rector which, instructed that vouchers be forwarded to 1lemphis without com
putations, and as its Exhibit C a list of checks drawn by accused and his 
wife on their account in the First National Bank of Greenville, which had 
not been included in that bank's January ~d February 1944 statements (R. 21, 
66). 

Stipulated testimony o.f :Major Andrew V. Santa.ngini; Air Corps, and 
Captain William H. Walker, Air Corps, was introduced by defense. Accused 
had served under their command as group and squadron commanders, respectively, 
for approxinately a year. Each stated that aocused had been an excellent 
flight cOI!llll8.Ilder and ha.d been honest in his dee.lings with the witness (~. 70). 
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4. To recapitulate briefly. accused presented vouchers for. and re
oeived. the pay of an officer of his grade of second lieutenant. first lieu
tenant and captain. during the months of uiay 1942 through November 1943. 
During all of those months he had in effect a. monthly Class "E" allotment 
of $100 to a bank whose debtor he was. nus allotment was paid to the 
bank. but due to the failure of the officers' personnel section of the 
finance office at accused's post to be informed of its existence. he re
ceived his full pay and allowances ea.oh month. These overpayments totaled 
~1900. which he repaid after they were discovered. His defense was that 
he signed the vouchers prepared for him by the finance office. without 
more than cursory examination of them, and that he never bothered to open. 
either.his monthly bank statementa or the monthly slips sent to him by the 
bank acknow+edging receipt of the allotment and deposit checks. 

5. The evidenoe that the claims were presented by accused, that they 
were false in that they made no deductions for the allotments, and that he 
received overpayments totaling $1900, is all so clear and undisputed that 
it requires no comment. It has repeatedly been stated and held that intent 
to defraud is not an essential element of proof in a charge of violation 
of Article of f{a.r 94, but only that accused knew that the claims were false 
(CM 241208, Russell; CM 243683, Bowling; Winthrop, Military Law and Precedents, 
2nd ed. rev., p. 701). The evidence in this case is compelling that accwsed 
knew they were false.- His admissions that he did observe the monthly deduc
tions for his life insurance, his inconsistent statements in court concerning 
checking the figure& on the vouchers at the time his rates of pay and a.llow
ances changed as the result of his promotions, and his testimony concerning 
the conversation be~een him and the sergeant who ma.de out his allotment 
application, all point to a knowledge on his pa.rt that he was filing false 
pay vouchers. 

·6. Following his arraignment, accused entered a. "special plea of 
estoppel 11 on the ground that the vouchers which were presented to him be- . 
tween the months of August 1942 and January 1943 were presented in inco~plete 
form, 11e.nd had, therefore, barred prosecutions based on suoh 1incomplete 
vouchers and all subsequent vouchers". The plea, apparently based on the 
later developed evidence that during·those months the'credit figures were 
omitted from the vouchers, and were supplied later at Memphis, was overruled. 
The record shows that the court's. ruling was correct. It clearly appears 
that the vouchers presented to accused and to the defense witnesses during 
that period contained the deductions then known to the personnel office for 
each officer, and further appears that no real or alleged ~rror made at 
Kemphis affected in~ way the falsity of accused's vouchers. If', there
fore, this~was no defense to the charge as it pertained to vouchers submitted 
during_the period, it was still less a defense to those submitted thereafter. 

The Specification of Charge II alleges a. violation of Article of War 95. 
in that accused wrongfully certified as true and correct his pay and allow
ances accounts for ea.ch of the months from May 1942 to and including November 



(.356) 

1943, in disregard of his duty to ascertain the truth and correctness of the 
accounts. Winthrop, in his discussion of offenses which may properly be 
charged under Article of War 61 (now Article of War 95) includes that of 
"Duplication of pay accounts", ~ says further of this act, in a footnote• 

"This offence has already been referred to as not. unfr~quently 
charged under .Article 60 If.ow Article of War 9g, when involving 
the presenting••• of a fraudulent claim for pay against the 
United States • • •"- (Military La.w a.nd Precedents, 2nd ed.,p. 714). 

The Board of Review is of the opinion that repeated certifioe.tion by 
an officer of his accounts as true when he obviously has ma.de no bona fide 
effort to ascertain the. truth and accuracy of the accounts is suchas ~ 
compromise seriously his character and position as an officer of the A:rmy, 
and as a gentleman, and that in so doing he violated Article of War 95. 

7. War Department records show that accused is 28 years of age and 
married. He attended the University of Tennessee for 3.;.1/2 years, but did 
not graduate, working at various jobs for the Tennessee Valley Authority 
both during his attendance at college and thereafter. ffe--~erved as an 
aviation cadet from 15 March 1941 until 31 October 1941, being honorably 
discharged from that status and commissioned a second lieutenant, Air Corps 
Reserve, o~ 1 Nover.i.ber 1941. On 2 June 1942, he wa.s promoted to the grade 
of first lieutenant, Army of the United States, on 22 February 194.3 to 
captain, .Army of the United States, Air Corps; and on 20 July 1943 to Captain, 
Arr:iy of the United States. At the time of recommending him for ea~h promotion, 
his coITJnB.nding officers stated that he had perforJned his duties as t:.n in
structor in an "excellent" manner. 

8. · Attached to the record of trial is a letter to the Commanding Gene re.1, 
. Army Air Forces, Eastern Flying Training Comma.n:l, dated 15 March 1944, from 

First Lieutenant George M. Krisle,Jr., Air Corps, accused's individual defense 
counsel. In it Lieutenant Krisle requests clemency for accused because of 
his "excellent reputation with both his superiors and his subordinates", his 
"high professional attainments 11 

, and because he has repaid in full the ex
cessive sums received by him. Also attached to the record is a letter to 
the same co:mmanding general, signed by all ten members of the court, recom-· 
in.ending that clemency be extended to accused 11 to the extent that execution 
of the sentence to dismissal be suspended". ' 

9. The court was legally constituted and had jurisdiction of the per
son and the offenses. No errors injuriously affecting the substantial rights 
of accused were committed durinc the trial. In the opinion of the Board of 
Review the record of trial is legally sufficient to support the findings of 
g\lil ty and the sentence and to warrant confirmation thereof. Dismissal is 
authorized upon conviction of violation of Article of War 94, and mandatory 
upon violation of Article of War 95~ !l . · 

____L=....;;;..;;.;.+-:::--::i!oi~-----' Judge Advocate. 

\l...5il:::'.~~~=..J~~~~::!:~~::::..:=-• Judge Advocate. 
:..c:::~-n--~~~'Z,41',~r---,,, Judge Advocate. 
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lat Ind. 

Wa.r Department, J.A.G.o., - To the Secr•ta.ry of War.·6"' JOH 1944 
1. _)Ierewith tra.nsm.itted for the action of the President are the 

record of trial e.nd the opinion of the Board of Review in the oase of 
Captain Charles K. McClure, Jr. (0-428440), Air.Corps. 

2. I concur in the opinion of the &lard of Review that the record · 
of trial is legally sufficient. to support the findings of guilty and the 
s~ntence and to warrant confinration thereof. Although the accused is 
guilty of serious neglect of duty, in view of his previous good ohare.cter. 
and excellent service, the unanimous recollDll.ende.tion of the court, and tl>.a 
faot that full restitution has been made, I recommend that the sentenoe 
be confirmed but that the execution thereof be suspen:ied during good 
behavior. 

3. Inolosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Exeoutive action . . 

designed to carry into effeot the recommendation her~inabove made, should 
suoh action meet with- approval. 

C! - ~oo--•---
~ 

Myron c. Cramer, . 
Major· General, 

The Ja:lge Advocate General. 
· 3 Incls. 

Inol.1-Record of trial,. 
Inol.2-Draft of ltr. for 

sig. Seo. of War • 
. Incl.3-Form of Ex. action. 

(Sentence confirmed but execution suspended. G.C;M.O. 323, Z7 Jun 1944) 
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WAR DEPARTMENT (359) 
~ Sex,-ice For••• 

I.n the Of!ice o! 'Ih• Judge Advocate General 
W-.shillgtom., D. c. · 

SPJGN 2 6 APR 1944· 
CM 253339 . . 

SIXTH SERVICE CO!~~ 
UNITED STATES ) ARMY SZRVICE FORCES 

_) 
T. ) Tri&l by G.C.M • ., connned at 

) Fort Sheridan., Illinois., 9 
Firat Lieutenant O'NEIL F. ) M:aroh 1944. Dismissal. 
BF.ANDT {0-382505)., Ordnance. ) 

OPINION o! the BOARD OF REVIEW 
. LIPSCOHB., QA.MERELL and GOLDEN., Judge .A.dvocatea. · 

1. Th• Boara. ot Renew has e:xami:oed the reeol"t--..Qf trial in the 
case of the officer named above anti submita this., 1:t.s opinion., to '.1.11• 
Judge Advocate General. · 

2. T.b.e accused -was tried upon the tollowi.Bg Charges and Speci-
fications: · 

CHARGE I: Violation of the 95th Article of war. 

SpecificaUon l: In that First Lieutenant O'NEIL F. BRANDT., 
Ordnance., student., Class 13., Officers• Basic course., Pro
Tost ~arshal General•s School., Fort Custer., Michigan., was., 
at Fort Custer., Michigan., on or about 21 Janua17 1944., in 
a public place.,· to wit., Dickman. Road at Fort custer., Michigan., 
drunk and disorderly while in uniform. 

Specification 2: In that First Lieutenant O'NEIL F. BRANDT., 
Ordnance., student., Class 13., Officers• Basic Course., FroTost 
Marshal General•s School., .Fort Custer,' Michigan., did, at 
Fort Custer., Michigan., on or about 21 January 1944., use the 
.following threatening and insulting language to-ward Private 
5am Rimar, Milltacy Police Detachment., 1621st, Service unit, 
a Military Policeman in the execution o! his duty., "No son
of-a-bitch o! an MP is going to tell me what to do", "I'm 
going to get your gun and make you sat it", or. lfOrds to that 
effect. 

CHARGE II: Violation ot the .96th Article or war. 
.. /', . 

Specification l: In th&t First Lieutenant O'NEIL F. BRANDT., 
Ordnance., student., Class 13., O!ficera•; Basic Course., FroTost 
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Marshal General•• School, Fert Custer, Michigan, did, at 
Fort Custer, Michigan, on or about 21 Januar;r 1944, while 
drunk, wrong!'~ au. unlawfuly drin a motor nhicle, to 
11:1.t: a Fackard Sedan, upon Dickman Roaa, Fort Custer, 
Michigan, a public highwa7. 

Specification 2: In that First Lieutenant O'NEIL F. BRANDT, · 
Ordnance, student, Class l.3, Officers• Basic Course, ProTOst 
Marshal General•s School, Fort CU8ter., Michigan, did, at 
Fort Guster, Michigan, on or about 21 Januar;r 1944, ·wro-.g
.ful.lJ" strike Private sa.m Rimar, Military Police Detachment, 
.1621.at SerYic• Unit, a Military Foliceman, in ·th• face and 

·· oia the body' 11:1.th his hands. · 

He pleacied not guilty to all Charges and. Specifications and us f'ound 
guilty of all Charges anci Specifications., except the word.a •I'm goi.Dg 
to get ;rour gun and. make you eat it", ill Specification 2, Charge I, ana. 
the words •in the face and•, in Specification 2, Charge II. He 1'&S sen
tencM to be dismiased the serrlce. The reviewing authority approTed the 
seatence and forwar~ed tae record of trial for ~ction under Article of 
~r~. , 

· .3. The eTidence for the prosecution sholf'S that at about 8 p.m. 
on 20 Januar;r 1944, the accused. and First Lieutenant El.hanon Singlewa 
met in their barracks at Fort Custer, :Michigan., and proceeded in the 
accused•• Packard sedan to Battle creek., Michigan, a drin requiring 
fifteen minutes•. At Battle CNek they went to a taTern known a1 
L&Fa;rette Gardens, remaining there four or !in hours. Beer is the 
on'.cy- beTerage sold at the taTern. .The accused and Lieutenant Singleton 
each drank !our or fiTe glasses er beer during the evenin&, and, accord
ing to Lieutenant Singleton, a witness for the prosecution, the two of 
them were to:ether all eTening and neither 0£ them drank any other 
benrage. They left the taTern after 2 a.m. and returned to F•rt Custer 
in the ac~used•s car (R. ?5-76., ?9-80, 85-92). 

As the car approached Outpost ? , which is the entrance to the 
camp i'Nlll Battle Creek, the sentry on duty obserTed the car to be 
zigzagging from. one side of the road to.the other in a strange fashion. 
The car was brought to a stop a few paces from the gate and the accused., 
llhe waa driTing, spoke to the sentry and inquired "Where am I? Am I 
coming in fran the seuth?11 • Ha then asked for directions to 23rd 
StrHt., ·where his barracks-was located. His words seemed nto be chewed 
up11 • He looked •sleepyt'. The sentry could smell alcohol in the car• 

. The office! llho was seated beside the accused saluted, said "Thank 
you" and the car moved forward.,_ driven by the accused. It zigzagged · 
.and &P.peared. to be out of control (R. 8-10., 20-21}. 

Private Sam Rimar., the post '·!.P., observed the conversation be-. 
tween the sentry and the ac~used thro~~ the sentry- box window., and 
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'When the acc~sed drove forward he (PriTate Rimar) followed closely 
in a jeep. After the accused had driven approx:Lnately one mile alo~ 
Dickman Road, PriTate Rimar pulled alo?l.€;side of him and the accused 
brought his car to a stop. Ri:nar inquired of the accused if there 
was anything wrong with his car, and the accused replied that there 
was not. Rimar then tolQ. the accused that his car was out of control 
and that he, Rimar, would take the accused to his barracks in the 
jeep. The accused refused to go. Thereupon, Rimar told the accused 
that he could not drin in his condition and that he, Rimar, would have 
to take the accused to the orderly room. At this point the officer 
riding with the accused stated that he desired. to get out of the car 
and walk to his barracks since he did not want to get mixed up in an 
altercation. Accused then, agreed to go to the orderly room. He 
drove about three blocks farther and let the other officer out, at 
a point about three blocks from the latter's barracks. Accused then, 
followed P..imar in the d::..rection of the orderly room. After driving 
a short distance, however, accused stopped and turned his car around. 
Rimar promptly turned the jeep around and overtook the accused. Then 
follov,..ed an altercation. The accused got out of his car and Rimar 
got out of the jeep. Rimar testified that the accused "started 
pushing me around, striking at me" and knocked Rim.ar•s glasses off and 
broke them. He further testified that the accused told the witness 
that "there aint no son-of-a-bitch of an 1'I.P. is going to tell him 
what to do". Rimar aiso testified that the accused was 11 sta5gering 
drunk" and that he could tell that the accused was "very drunk" by 
the l.angua~e he used, the way he drove his car and the way he stag
gered. Finally, Rimar decided that he could not "do anything with 
the officer at that time" and so he went to the orderly room for as
sistance. ~hen he returned a few minutes later to the scene of the 
altercation, with two additional men, the accused could not be found. 
A search was promptly made for the accused's car and it was found 
parked in its regular place near the accused•s barracks (R. 27-32, 35, 76-
77). 

Private John L. Pointer, a witness for the prosecution, testi
fied that he was a sentry on Post 3, Fort Custer, from 2 a.m. to 4 a.m., 
21 January 1944; that at about 3:30 a.m. he heard an altercation on his 
post between a lieutenant and an M.P.J that the lieutenant said to the 
M.P. several times "I will kill you"; and that he could not positively 
identify either the lieutenant or the M.P., although he walked up to 
"Iiithin six feet of where they were standing. He further testified ' 
that he could not say that the lieutenant ms drunk (R. 55-57, 63). 

Private Ned J. Zelko, a witness for the proaecution, testified 
that he was a sentry on Post 6, Fort Custer, from 2.a.m. to 4 a.m., 
21 Janµary 1944. At about 3 :15. a Packard sedan and a jeep stopped. 
near his post. · .An officer got out 01' the sedan and an M.P•. got out 
of the jeep. They commenced nsciifi'ling" an~ the ll.P. seemed to be 
~ to get out.of the way of the officer. The officer said to. 
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the M.P., •I will kill you, you dirty bastard"• . When the officer 
tried to walk "he just wobbled around"• Although the witness stood 
within 25 f'eet of the officer and the M.P. he stated thet he could 
not definitely identify the officer. He did.., however, identify the 
M.P. ·as PriTate Rimar. J>ri....ate Zelko further testified that he did 
not see any •swinging or direct blows", as would take place in a box
ing engagement; he s:hnply saw •scuffling" (R. 64-65, 67-68). 

First Lieutenant El.hanon· Singleton, a witness for the prose
cution, testified regardine the events of the night of' 20-21 January 
1944, leading up to the retUl'n of himself and the accused to the camp, 
as above narrated. He was asked specifically why he left the accused 
Tiben the M.P. arrived on the scene, to 'Which he replied, evasiTely, 
"Well, I just had a desire to get out, that is all"• He also testified 
that the accused •had perfect control o.t. the earn and that, 1n his 
opinion, the accused was not drunk (R. 76,_ 84; 86). 

4. The accused, .after having had.his ri&hts as a witness.explained 
to him by the court, elected to be sworn as a witness and testified 
in his o,m behalf. He corroborated.the testimony or Lieutenant Single
ton that the two of them spent the evening or 20 January 1944 at the 
LaFayette Gardens in Battle creek; that each of them. had four or five / 
glasses of beer during the evening and no other beverage of an.y kind; 

. and that they returned to camp in the accused• s car in the early hours 
of 21 January 1944, the .exact hour being est:hnated as 2 a.m. The 
accused•s version of his altercation with the M.P., particularly that 
portion of it which occurred after Lieutenant Singleton left the car, 
varies materia~., however., from the version of the witnesses for the 
prosecution. According to the accused's version, he had entered the 
gate at Outpost 7 and had driven down Dickman Road about a mile and a 
half in the direction of 23rd Street 'When an ll.P. drove alongside of 
his car. Th• accused brought his car to a stop on the right hand 
814• of the road. Lieutenant Singleton at this point stated that he 
wished to relieve himself and that he would walk the balance o:t the 
way to his barracks, a distance of £our or fiTe blocks. so, while 
the ?!..P. was parking his jsep, Lieutenant Singleton got out of ac
cused•s car and left. 'lbe M.P., Private Rimar, thei,. walked over to 
the accused•s car and looked inside and said, "A.11 right, get.out 
o! that car••. Accused was incensed that the JtI.P. should speak to 
hill so sharply 'When the accused •had not done anything•. 

"I got out of the car and I gave. him ~ite a bawl
ing out and dissertation ***• I asked. him 'What he 
meant by addressing an officer in such a manner, 

~and I believe I also lectured him about enlisted 
men using language, ·and the means that he did, 
toward an officer". 

Rimar just stood there and iooked at the accused. The accused then got 
back in ·his car and drove to the motoIL park near 23rd Street, llhere he 
put the car away. He then want to his barracks and went to bed. Ac
cused further testified that on 2~ January 1944 he was not familiar 
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ll"ith the road leading to the gate at Outpost 7 and that he had not 
prniously been on that road. He categorically denied that he struck 
Private Rimar _or even touched him (R. 98-103, 107-108., 113-117, 123, 
128-132). . ' . · 

•' 
No other witnesses -were called for the defense. 

5. Specification 1 ot Charge I alle&es th.at the accused ttwas., at 
Fort Custer, Michigan, on or about 21 January 1944, in a public place., 
to wit., Dickman Road at Fort Guster, Michigan, drunk and disorderly while 
in uniform"• The nidence shows that Dickman Road is a main thorough
fare at Fort Custer, extending from one end of the camp to the other. 
It can hardly be denied thenfore that Dickman Road is a public place. 
It is undisputed that the accused was in uniform anci was on Dickman 
Road at or about the time alleged. On the question as to l'lhether the 
accused was drunk, however, the testimony of the accused and of Lieu
tenant Singleton as to the sobriety of the accused at the time in 
question is squarely contradicted by the te-stimony ot the other wit,.. 
nessea for the prosecution. If the court chose to believe the prin
cipal witnesses for the prosecution, as it had the right to do, the 
evidence supplied by them was ample to supi:,or-t; ;a .finding that the ac
cused was both drunk and disorderly. It is to be noted, however, that 
Specification 1 is l~id under the 95th Article of War. The test for 
drunkenness and disorderly conduct as a Tiolation of the 95th Article 
of War is set out in paragraph 151 of the Manual for Courts-Martial 
~s "being grossly drunk and conspicuously disorderly". The Board of 
Review is of the opinion that the erldence in the instant case is not 
sufficient to meet that test, but is sufficient to support a finding of 
guilty of the Specification in violation of the 96th .1rticle of war. 

6. That portion of Specification 2 of Charge I, of llhich the accused 
was .found guilty, alleges that the accused did at Fort Custer, on or 
about 21 January 1944., use the .following threatening and insulting 
language toward Private Sam Rimar, a military policeman in the execution 
o.f his duty, "No son-of-a-bitch of an MP is going to tell me what to do•, 
or words to that effect. Here., again, the Specification is charged as a 
violation of the 95th Article of War. While the evidence is ample to 
support a finding that the accused did use the quoted language in his 
conversation with Private Rimar,· it· does not follow that such use was 
~~a violation of the 95th Article of War. The evidence discloses 
that the altercation between the accused and Private Rimar took place 
in the middle of the night, upon a.n unlighted road. No other person 
was present, unless it be said that the t110 sentries, who were walking 
their posts, were present, and there is no showing that the accused 
knew that they were nearby (See Field., CM 234558). The Board of Review 
is of the opinion that the offense of llhich . the accused was found guilt;r 
under.this Specification may, in view of the circumstances disclosed by 
the evidence, more appropriately be considered a violation of Article of 
War 96 than of Article or War 95 •. 
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7. Specification 1 of Charge II alleges that the accused "did, at 
Fort Custer., Michigan., on or ~bout 21 January 1944., while drunk., wrong
fully and unlawi'ully driTe a motor vehicle, to wit: a Fackard sedan., upon 
Diclanan 2oad, Fort Custer., Michif;an, a public highway"., and that portion 
of Specification 2 of Charge II of lVhich the accused was fotllld guilty 
alleges that the accused ttdid, at Fort Custer., 1ti.chigan., on or about 21 
Janlli:>ry 1944., wrongfully strike Private Sara R:illlar *ff on the body with his 
hands•. Both Specificatioma are laid under the 96th Article of war. In 

.. the case of each of the Specifications., the finding of guilty is .fully 
supported by the eTidence addi....ced for the prosecution. It is evident 
that the court., in reaching its· conclusions., elected to disregard those 
portions of the accused•s testimony lfhicn were in conflict with the testi
mony of the witnesses for the prosecution. This it "8.S privileged to do. 

There can be no doubt that the conduct alleged in Specifications 
1. and 2., Charge II, of which the accused -was found guilty, was strongly 
prejudicial to good order and military discipline and of a nature to 
bring discredit upon the military service. Such conduct., therefore., 
represented offenses properly chargeable under the 96th Article of war. 

8. The accused is.approximately 40.years old.· The records of. the 
'War Departn.ent show that the accused has nine years of enlisted strTice; 
that he 11as co1nmissioned a second lieutenant in the Quartermaster Corps 
on 14 October 1939; and that he was promoted to first lieutenant on 6 
.A.ugust 1942., which grade he has held since tha~ date. 

9. The court was le.;ally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trial. 
For the reasons stated, the Board of Review is of the opinion that the 
record or trial is legally sufficient to support only so much of the find
ings of guilty of Specifications 1 and 2 of Charge I as involves find
ings of guilty of the Specifications in violation of Article of liar 96., 
legally sufficient to support all other findings and the sentence and 
to warrant confirmation thereof. Dismissal is authorized upon a con
viction of a violation of Article of war 96. 

·~!.~~•Advocate~ 

~LL?e.'QIMe # £, «n ~, Ji.edge Advocate. 

£~~~-• Judge Advocate. 
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1st Ind. 
8 MAY 1944 war Departn.ent, J.A.G.o., To the Secretary of war. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of First Lieutenant O'Neil F. Brandt (0.:.382505), Ordnance. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support only so much of 
the findings of Specifications 1 and 2, Charge I and Charge I, as 
approved by the reviewing authority, as involves findings of guilty 
of those Specifications in violation of Article of War 96, legally 
sufficient to support the other findings and legally sufficient to 
support the sentence and to warrant confinnation thereof. I 
recommend that the. sentence be confirmed but suspended during good 
behavior. 

3. Consideration has been given to two letters from the 
accused, both dated 21 March 1944, addressed to the President of 
the United States and to the Secretary of War, requesting clemency 
in his behalf. 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action and a fonn of 
.Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

Myron c. Cramer, 
Major General, 

The Judge Advocate ,General~ 
5 Incls. 

Incl .1 - Record of trial. 
Incl.2 - Dft. ltr. for sig. s/wv. 
Incl.3 - Form of action. 
Incl.4 - Ltr. to s/w dated 21/3/44. 
Incl.5 - Ltr. to Pres. dated ~1/3/44. 

(Findings disapproved in part in accordance with reconmendation 
of T~e Judge Advocate General. Sentence confinned but execution 
suspended. G.C.M.O. 264, 6 Jun 1944) 





WAR DEPAR'l'MENT 
'A;r-rey Service Forces . • 

In tha Office of' The Judge Advocate General 
Washington., D. C. (36?) 

SPJGQ 
CM _253467 ;•9 JUN ·rg4f 

UNITED STATES ) FOURTH AIR FORCE 
) 

v. ) Common trial by G.C.M• ., con
) vened at A:rmy Air Base., Hamm.er 

Second Lieutenant CHARLES E. ) Field., Fresno, California., 2 
VANDER MOLEN (0-754565)., ) March 1944. Dismissal. 
Second Lieutenant SAWEL A. ) 
MADDALENA (0-75.3700), 349th ) 
Night Fighter Squadron., Air ) 
Corps. ) 

------·---
OPINION of' the BOARD OF REVIEW 

ROUNIB., OA!.mP..ELLand FREDERICK., Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of' the two officers named above and submits this, its opinion., 
to The Judge Advocate General. · 

. .. .... 
2.. The two accused were tried by- a common trial upon the 

following Charge and~Specifications: 

CHARGE I: Violation of the 96th Article of war. 

Specification l: In that 2nd Lt. Charles E. Vander 
Molen., Air Corps, 349th Night Fighter Squadron., 
481st Night Fighter Operational Training Group., did, 
at Rankin AeronauticaJ. Academy., Tulare, California 
on or about 4 February 1944, violate pa.ragraph-16, 
AAJ' Regulation No. 60-16, dated 9 September 1942, by 

. operating an aircraft below l.,000 feet altitude and 
over an obstruction to flight. 

Specirica.tion 21 In that 2nd Lt. Charles E. Vander 
Molen,.Air Corps., 349th Night Fighter Squadron, 
481st Night Fighter Operational Training Group., did, 
alo~ US Highway No. 99., between Fresno, California 
and Merced., Calif'oniia on or.about 4 February 1944, 
violate paragraph 16., AAF Regulation No. 60-16., dated 
9 September 1942, by operating an aircraft below 1.,000 
feet altitude and over an obstruction to flight. 
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Specification 3: In that 2nd Lt. Charles E. Vander 

Molen, Air Corps, 349th Night Fighter Squadron, 481st 
Night Fighter Operational Training Group, did, at 
Rankin Aeronautical Academy, Tulare, California, on or 
aboat 4 February 1944, violate paragraph 1, W' Regu
lation No. 60-16, dated 9 September 1942, by flying a 
military airplane in a reckless and careless manner. 

Specification 4: In that 2nd Lt. Charles E. Vander 
Molen, Air Corps, 349th Night Fighter Squadron, 
481st Night Fighter Operational. Training Group, did, 
along US Highway No. 99, between Fresno, California and 
:Merced, California, on or about 4 February 1944, vio
late para7aph 1, W' Regulation No. 60-16, dated 9 Sep
tember 1942., by flying a military airplane in a reck
less and careless manner. 

Specification 5: In that 2nd Lt. Charles E. Vander Molen, 
Air Corps, 349th Night Fighter Squadron, 481st Night 
Fightor Operational Training Group, did, on or about 
4 February 1944, violate paragraph 24, ilF Regulation · 
No. 60-16, dated 9· September 1942, by deviating from the 
approved flight plan and going to Tulare, California. 

Specification 6: In that Second Lieutenant Charles E. Vander 
Molen, Air Corps, 349th Night Fighter Squadron, 481st 
Night Fighter-Operational Training Group, on or about 
4 February- 1944, did, above United States Highway 99 
between Fresno, California and Merced, Cal,ifornia, wrongfully 
fail to obey an order of the Commanding General., IV Fighter 
Command, that no aircraft of said command would at a:rry 
time fly at an altitude of less than two hundred (200) feet 
above the terrain or water, except by express permission 
of the Commanding General, IV Fighter Command, which said 
order was given by said Commanding General while in the 
execution of his office. 

CHARGE: Violation of the 96th Article of war. 

Specification 1: In that 2nd Lt. Samuel A. Maddalena, Air 
Corps, 349th Night Fighter Squadron, 481st Night Fighter 
Oparati_onal. Training Group, did, at Rankin Aeronautical 
Academy, Tulare, California, on or about 4 February 1944, 
violate para";raph 16, Ali' Regulation No. 60-16, dated 
9 September 1942., by operating an aircraft below 1,000 
feet altitude and over an obstruction to flight. 
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Specification 2a In that 2nd Lt. Samuel A. Maddalena., Air 

Corps., 349th Night Fighter Squadron., 481st Night Fighter 
Operational Training Group., did., along US.Highway No. 99, 
between Fresno., Cali!ornia and Merced., Calif'ornia·on or 
about 4 February 1944, vio1ate paragraph 16., AAF Regula
tion No. 60-16., dated 9 September 1942, by oper.ating an 
aircraft below 1.,000 feet altitude and over an obstruction 
to !light. 

Specification 3: In that 2nd Lt. Samuel A. Maddalena., Air 
Corps, 349th Night Fighter Squadron., 481st Night Fighter 
Operational Training Group., did:, at Rankin Aeronautical 
Academy., Tulare., Cal.i!'ornia., on or about 4 February 1944, 
violate paragraph l., AAF Regulation No. 6o-l6., dated 9 
September 1942., by flying a military airplane in a reck
less and careless manner. 

Specification 4r In that 2nd Lt. Samuel A. Maddalena., Air 
Corps., 349th Night Fighter Squadron., 481st Night Fighter 
Operational Training Group, did., ·aJ.ongUS.Jiigbway No. 99, 
between Fresno., Cal.ifornia and Merced, California., ~n-0r about 
4 February 1944., violate paragraph l., AAF Regulation No. 
6o-l6., dated 9 September 1942, by flying a military air-
plane in a reckless and careless manner. · 

Specification 51 In that 2nd Lt. Samuel' A •. Maddalena, Air 
Corps., 349th Night Fighter Squadron, 481st Night Fighter Operation
al Training Group, did., on or about 4 February 1944., violate 
paragraph 24, AAF Regulation No. 60-16, dated 9 September 1942, 
by deviating from the approved flight plan and going to Tulare., 
California. 

Specification 61 In that Second Lieutenant Samuel A.. Maddalena., 
Air Corps., 349th Night Fighter Squadron, 481st Nigh_t Fight
er Operational Training Group,' on or about 4 February 1944., 
did., above United States Highway 99 between Fresno., Cali
fornia and Merced., California, wrongfully fail to obey an · 
order of the Commanding General., IV Fighter Co:m~d., that 
no aircraft of' said command would at aey time fly at an al.- · 
titude of' less than two hundred (200) feet above the ter
rain.or water, except by express permission of' the Command
ing General., IV Fighter Command., which said order was given 
by said Commanding General while in the execution of his · 
oi'!ice. " 

Each accus~d pleaded not guilty to, and•as found guilty or., the Charge 
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and all the Specifications except Specification· 4. Each ,ra.s found not 
guilty of Spaci.ficati~n 4. No evidence of previous conTictions as to 
either was introduced. They were each sentenced to be diSJBissed the 
service. The reviewing authority approved or the sentence as to each 
and forwarded the record or trial for action under the 48th .Article 
or war. 

3. The competent and pertinent evidence presented b7 the prosecuti<ll 
may be summarized as follows: . · 

The two accused, lieutenants Vander Molen and Maddalena., 22 and 2l 
years old respectively, were Night Fighter Student Pilots and were 
metnbers of the 349th Night Fighter Squadron. About l February 1944 
they reported at Hammer Field, Fresno, California tor transition training 
in P-?Os (Pros. Ex:. 5). Because of the scarcity of planes they and 
other pilots of the same squadron were to be given only 4 hours or actual 
flight in P-70 planes as their quota or transition £lying time for 
the month. They then would be "grounded• for two months (R. 8, 12). 
Neither had flown a P-70. On 2 February 1944 they flew P-70s tor two 
hours. They were scheduled to fly the·rema.ining 2 hours at 1200(noon) 
on 4 February 1944. Due to adverse weather conditions prevailing at 
that time the flight time was postponed until 1400 (.:2 p.m.) (R. 8). 

T'ne Flight Commander, Captain R. A. Hamrick, briefed the pilots on 
a mission which contemplated flying from Hammer Field near Fresno, Cali
fornia, to Stockton, thence to Hanford and return to the starting field, 
(R. 8) and handed out the flight clearances to the pilots (R. 9). On 
the bulletin board appeared the number of the plane each student was to 
fly, the take off ti:me, landing time, and where they were to go (R. 10). 

· No pilot could talce off in his plane without first turning over to his 
crew chief his flight clearance. 

There was accepted in evidence, without objection by defense, a copy 
o:t A.rm::r Air Force Regulations No. 60-16 (Ex. 1), ·an aero-chart map of 
the locality (Ex. 2), the Operations Orders (Ex. 3, 4) and the weather 
forecast for that cia.te from 1400 to 1800 (Ex. 5). 

The Flight Commander explained that the proposed flight was a 
transition flight, viz. a !light for the purpose of familiarizing the 
pilot with this type or plane. Furthermore, it was to be a •contact• 
flight not an •instrument• flight, that is, the pilot was to •maintain 
visual contact with the ground• (R. 12). He further testified that when 
there is an overc~st a pilot is required to fly at least 500 feet below 
it (R. 14). . 

According to the bulletin board and the Operations Orders, ?.daddalena 
was assigned to plane 066 listed to take off at 1415; Vand.er Molen at 
1420 in plane 131. '.fhese identifying numbers appear on the fin of the 
plane (R. 14). Each flight was scheduled to terminate 2; hours later 
(4:30 p.m. and 4:35 p.m. respectively). 
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According to the map (.Ex. 2) the first leg of the .flight was N.W. 
from Hammer Field to., or around., Stockton. In direct line with this . 
leg of the flight and about hal! way is a town named Merced. The second 
leg of the flight is S.E • ., but slightly to the south., so that in reach
ing its terminus., Hanford., the flight would pass west of Hammer Field and 
continue well beyond. The third leg or the flight was N by N.W. back to 
Hammer Field. S.E. or Hanford., by approximately 15 miles, is the Rankin 
Air Field near the town or Tulare. The flight was to be a non stop 
flight. Each accused was given copies o.f' the weather forecast (.Ex. 5). 
This forecast was issued at 1345 and indicated an •overcast at 1000 Merced 
becoming broken at 1430 and scattered at 15()()11 and an •overcast at 1200 
.feet Hammer Field becoming broken by 1430 and scattered by 1530. Visibility
5-8 miles in haze. Verification probably 85%•" · 

Lieutenant J. v. McBride, weather officer at Hammer Field., testified 
that he pointed out to the pilots undertaking the proposed flight that the 
weather •to the south was not too £Ood• (R. 15); that at Hanford and in that 
locality the ceiling was estimated to be 1000 feet but •it could have .been 
900 feet" (R. 16). · 

'l'he pertinent parts of the Air Traffic Rules issued by the War 
Department 9 September 1942 as AAF Regulation No. 60-16 (Ex. l) read as 
follows, 

SECTION I. GE1'ERAL FLIGHT RULFS 

l. Reckless.Operation. An air force pilot will not 
operate aircraft in a reckless or careless manner., or so as 
to endanger friendly aircraft in the air., or friendly air
craft., persons or property on the ground. 

SECTION II. CONTACT FLIGHT RULES 

(Contact flight below 3.,500 feet) 

16. Minimwn altitudes of flight. 
·, 

!• Except during take-off and landing., aircraft will 
not be operated. 

(1) below the following altitudesz 

(a) 1.,000 feet above any building, house., 
boat., vehicle, or other obstructions to 
flight. 

(c) 1.,000 feet above any open air assembly or 
persons. 

(d) 500 fee~_above the ground elsewhere than 
as specified above. 

(2) Within 500 feet of any obstruction to flight. 
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£• Any maneuver may be conducted at such altitude 
above the ground or water as is necessary for its 
proper execution in places other than specified 
above, when such maneuver is required to accomplish 
an ordered tactical flight, eµgineering or training 
mission. 

. . 
17. Contact flight above 3,5DO feet on civil airway. Mili

tary aircraft flying under contact conditions at an altitude of 
more than 3,500 feet above the ground or water and within the 
limits of a civil airway shall. confonn to the rules prescribed for 
flight under instrument conditions in the following respectsa 

a. (1) Compliance with paragraph 24, Flight plan, 
when flights touch airway traffic control 
areas• 

. 18. Proximity to cloud formation. Aircraft shall not be 
flown closer than 500 feet vertically to an overcast or cloud 
formation nor closer than 2,000 feet horizontally to a cloud 
formation. 

SECTION III. INSTRUMENT FLIGHT RULES 

24. Flight Plan~ 

.£• Approved flight plan. An approved flight plan 
is an authorization for an aircraft to proceed 
in accordance with the provisions of such flight 
plan only insofar as known air traffic conditions 
are concerned and does not constitute authority to 
violate any provisions of these regulations or any 
provisions of the Civil Air Regulations promulgated 
by the Civil Aeronautics Board. 1'raffic control 
instructions issued to and received by the pilot be
fore departure or enroute shall be considered to be 
a part of the approved flight plan• 

.!!_. Notice of change in flight plan. No change in an 
approved flight plan shall be made without the prior 
approvb.l of the airway traffic control center con
cerned unless an emergency situation arises which 
requires immediate decision and action or unless 
weather conditions make it necessary for the pilot 
to effect such change in order to continue flight 
in accordance with the contact flight rules; in 
either case, the proper airway traffic control cen
ter shall be notified as soon as possible. 

38. Contact flight. Contact flight is flight conducted in 
such a manner that ground and water within gliding distance of 
the aircraft can at all times be used for visual reference. 
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SF.CTION V. NONAPPLICATION OF AIR TRAFFIC RULES 

49. These air .traf!ic rules or any_pa.rticula.r air traffic 
rule shaJ.l·not apply in the following cases: 

g. When '·necessary to carry out training directives. 
When deviation from the provisions of these regula.- · 
.tions is deemed necessary for flying training activi
ties, commanding·officers will be responsible for 
(1) the coordination of such training with all other 
activities concerned in the local area involved; 'and· 
(2) tor the notification of the appropriate airway 
traffic control center. 

On l February 1944 Lieutenant Colonel W. R. YanceyI comma.mU.ng 
officer of the 349th·Night Fighter Squadron, called a meeting of all 
pilots of his squadron. This meeting was attended by the accused. At 
that meeting he read to them a draft of the orders issued by the Co:rmnand
ing General of the Fourth Fighter Command and pointed out that these 
regulations were from General Arnold himselt and to pay particular: 
attention to them. He then read the complete draft of the order which 
included Paragraph 7 relating to low flying. This paragraph •definitely 
states that no· aircraft of this coimnand will at no time fly at an · 
altitude lower than 200 feet above ground, or over any obstruction on 
the ground• (R. 44). · · 

By stipulation (R. 17) the·two accused pilots cleared and signed 
the flight report on the two· ships indicated. 

Lieutenant Wayne E. Coyle of the same field but of a different 
organization testified that he was flying a P-70 plane on the afternoon 
of 4 February 1944 testing equipment. During the course of this flight 
he descended through a broken cloud and noticed the two planes flown by. 
the accused •flying 1c,w11. He •took after• them and took the numbers of 
the planes (R. 18). When he first observed them he was about 8 or 10 
miles North of Hammer Field. He flew 15 to 20 miles in order to catch 
up to them. He caught up as he approached Merced. He stated that he 
saw •two aircraft flying low1 fifty to one hundred feet jumping over 
trees•. He himself had had four yea.rs of flying experience. High 
tension wires were to the right of the flight running parallel thereto 
(R. 19). When he caught up to the planes they were at 700 f'eet altitude. 
The time was 1425. When asked if there were any obstructions to flight1 he 
stated that there were •scattered houses and trees•.(R. 20). 

On cross examination he testified that the ceiling when he came 
down through. the cloud was 800 to 1000 feet and continued slightly better 
than 800 feet to .the spot where he overtook the planes. The two planes 
were five to eight miles away from him when he first saw them. He could 
not state how long it took him to catch up to the planes but he stS¥ed 
above them until he caught up to them then he:: 11ohandelled• underneath and 
between the two planes. He could not state exactly where it was that he 
saw them flying low during the 50 mile chase but it was somewhere between 
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Madera and Merced. At the time he himselt was -.1.thin one mile -
behind and below them• (R. 22-23). He could not tell how many times 

. the planes descended but although he was several miles behind them he 
·saw them descend •many times• and then raise to ?00 feet -(R. 24). He 
new at a speed of' 280 miles per hour in order to catch them. Tlle planes 
piloted by the accused were ·going about 220 miles per hour (R. 25). 

. . 
Mr. Howard c. Scheurer, Squadron CQmmanderj Lieutenant H. C. Phillips, 

A.rm:, ~upervisor and Mr.~ F. ~aunders, tower operator of the Rar.lld.n 
Aerona;utical Academy, 1'ulare, California testified th&t the academy was 
being· operated on 4 February 1944 under contract with the Government to train 
air cadets in primary training. These three witnesses .were in the west 
control tower (30 feet above ground) and observed a P-70 coming from the 
west at an altitude of 150. to 250 feet. .At the time the weather was not 
suitable for solo !lights by the students so the students were- being 
trained within the traffic pattern at a height of no more than 500 f'eet. 
The P-70 flew across the field and came within approximately 50 to 150 
feet of one trainer in flight and 100 to 250 feet of another trainer 
(R. 27, 28, 31, 35). A second P-70 fol1ov.~d soon thereafter but at a 
greater altitude - 500 to 600 feet (R. 30). It ,approached the traffic 
pattern at traffic pattern altitude and immediately climbed above that 
altitude above the pattern to 1000 to 1200 feet (R. 28, 30, 31, 35, 37). 
The first plane (P-70) had a.6 on its vertical fin (R. 29, 31). 1'wo of 
the witnesses were of the opinion that the. P-70 with the numera.J., 6 on the 
fin was being operated in a !eclcless and careless manner (R. 28, 31), 
but •not so much• the second plane (R. 2~), he •approached it very close~ya 
(R. 31). One witness was of the opinion that the second P-70 was not 
operated in a careless or reckless manner (R. 37). · 

Mr. Gerald P. Nettletqn, night instructor at the Rankin Academy 
testified that he had taken off from Rankin Field for a supervised solo 
flight of a student on the afternoon of 4 February 1944 and had levelled 
off at 500 feet above ground when he observed a plane he believed to be 
a P-70 coming from the West in a long dive several thousand feet in 
front of him but at 100· or 150 feet lower altitude (R. 40). He could not 
_tell what was its lowest point of' altitude because he himself was at a 
higher altitude. He did not observe that it came close to any other ship,_ 
nor that it was novm in a careless or reckless marmer other than its 
altitude and the fact that it crossed the field (R. 42). He also saw 

· the second P-70 but it flew outside of the traffic pattern and was not 
below 500 feet, nor was it flown in a careless manner (R. 42). . • 

Captain L. C. Bradley testified that, as flight commander, on l 
february 1944, he read the flight regulations (AAF No. 60-16, Ex.. l) to 
all members of his conm.and in,cluding both accused (R. 4?).· 
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There was offered in evidence., rlthout objection., a.written aclmow

ledgement signed by the accused that they had r·ead the Flight Regulations 
(Ex. 10., 11). Separate written statements concerning the particular 
flight under discussion signed by the accused were also a.drrJ.tted in 
evidence without objection (Ex. 12., 13, 14; 15). 

The accused, Maddalena., set forth in his statement that he waa,; 
told to report at 1200 for briefing at the Pilots' Lounge., but because of 
the weather the pilots could not take off untii 1400. He obtained per
mission from Captain Hamrick to leave for something to eat. Upon his 
return Captain Ha:nrick was talking 11 to the boys• so he went to his locker 
to put on his flight clothes. He heard the captain mention Stockton and 
Hanford and saw him diagram the course on the board. He received his 
clearance. The weather officer •briefedu tnem and the pilots left. He 
did not hear any instruction given regarding altitude. He knew his 
course was •Stockton to Hanford and back to Fresno•. 

The accused Vander Molen set forth in his statements that he did 
not hear the "briefing• as he was putting on his flying suit at the time. 
He was given his ;;learance and knew the rcute but did not know the 
altitude. He denied that he was flying at tree-top level or that he was 
hedge-hopping. Vander Molen took off in plane 131 at approximately · ·· 
1420 and., observing Maddalena directly in front of him., caught up with. 
him and flew abreast with him toward Merced about 500 or 600 feet apart. A
round Madera another P-70 came between them and chandelled up in front of 
them. His own altitude at.that time according to his altimeter set 
at O was 500 feet. He continued on to Stockton at an altitude between 
1000 and 1500 feet, then to Hanford. Having taken his primary training 
at Rankin Field he flew in that direction., approached that field at about 
800 feet altitude and dropped down when over the field to 500 to 600 feet 
"tl+E3!1.. ~limbed up to avoid the traffic pattern avoiding all aircraft. He 
theri,headed for Fresno at 1000 £eat and landed at 1620. 

4. After the prosecution had closed its case the defense moved 
for finding of not guilty of Specification 5 in that the flight under
taken b_yi::.;accused was admittedly a contact flight less than 3500 feet and 
that_t.qijrefore neither paragraph 24 nor paragraph 17-a of W' Regulations 
6o-16 ·applied. The trial judge advocate conceded that neither paragraph 
applied but contended that it was a question £or the court to determine 
(R. 52, 53). He thereupon moved to amend Specirication 5 by omitting 
all reference to the Regulations and by changing the word 0 by deviating• 
to the word ndeviate•, so that the Specification would then read •rn that 
Second Lieutenant Maddalena (Vander Molen), Air Corps., - - -, did., on or 
about 4 February 1944 deviate from the approved flight plan by going to 
1'ulare., California•. The defense counsel objected (R. 53). Defense 
counsel al.so moved the court to find Vander Molen not guilty.of Speci
fication 3 as none of the witnesses testified that the plane he was fly
ing was flown in a reckless or careless manner (R. 54). The court refused 
the motion regarding Specification 3 and announced, regarding Specirication 
5., •the Specification., as amended., may be accepted• (R. 54-55). 
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5. The comptetent evidence produced by the defense may ba summarized 
as followsa . 

Mr. Victor A. Kunz, a Squadron Commander, Mr. Fritz Van Briesen, a 
flight instructor, Mr. Charles E. Hahn, a Flight Commander, ot the Rankin 
Aeronautical Academy testified that on the afternoon of 4 February 1944 
they were at Rankin Field and observed the two·planes operated by the ac
cused. Kunz stated that he was in the Ea.st traffic tower; that neither 
plane came lower than the traffic pattern altitude - which was •800 feet 
indicated• (R. 56); (500 f'eet actual), that neither one came any closer than 
500 feet to any other plane; and that neither plane was operated in a 
careless or reckless manner (R. 56). He maintained he was in a position 
to observe the entire episode and was positive of the altitudes (R. 57). 
'foe ceiling at-that point and at that time was 900 feet (R~-57). Van 
Briesen was on the ground having just gotten out of a plane and testified 
that the first plane that approached was •about pattern altitude• (500 
feet), the second one was •around 800 feet•, neither one o.f' them flew close 
to arr:, other plane, and that the altitude of' the lowest plane was not 
dangerous to the operations of the field (R. 59-60). Hahn -.vas flying at 
500 feet when he observed the planes and stated they were at the same 
altitude he was, that neither plane· flew close to a:ny other plane and 
neither was operated carelessly (R. 61). 

The defense offered and there was accepted in evidence a document 
known as W' Form No. 23 (Def.- Ex. A) which contained a list of the 
pilots to participate in the flight of 4 February 1944, the Route, ·the 
Weather Data, and ·the Flight Plan. In the latter it appeared that the 
route was direct to Stockton, direct to Hanford, and direct to Hammer. 
The altitude shown during the entire fiight was CFR (Contact Flight Rules). 
(R. 66)·. 

Lieutenant William Elbracht a student officer in the same squadron 
with the accused testified that he participated in the two flights, of 
the 2nd and 4th of February 1944., and that when Captain Hamrick abriefed• 
the flight of the 4th between 1330 and 1400 neither of the accused was 
present. They were at lunch (R. 71). 'I'he flight was ordered for the pur
pose o:t permitting the pilots who made it to get iR 2 hours flying time., 
which added to the two hours gained on 2 February would total the 
prescribed 4·hours for the month (R. 67-68). He himself took off next to 
the last in the flight and the ceiling then was 900 feet, indicated, or 
600 feet actual. This overcast extended about eight miles along the route. 
At Hanford it was 1200 to 1300 feet, indicated (R. 69) or 900 to 100 feet 
actual (R. 71). The ·ceiling at Hammer Field itself was at 6oo feet. The 
visibili_:Y ~t Hanford was 5 to 8 miles (R. 71). 

· . Second Lieutenant J. M. 'Pritchard, also of the same squadron _ 
testif'ied that the flight of 4 February- 1944 was •to let in flying time -
of two hours•, and that the flying time over the route indicated, if' made 
on a direct line, would require only one hour and a half (R. 72). As he 
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took oft the ceiling was betwe8ll 900 and 1000 !eet, indicated, and it 
lasted to Madera, that the ceiling at Hanford was trom. 1000 to 1200 
teat, indicated altitude, that he circled around the towns because ot 
the weather (R. 73, 74}. .. · · · 

.. ~ 

Second Lieutenant Jack DeVore, al.soot the same squadJ::on, testi!ied 
that he ma.de the flight in question, that its purpose was to get in tly

. ;.ing time. He took ott about 1445. The ceili.Ilg at Hammer Field varied 

. fx•om 900 to llOO feet and continued at that height as far North as Merced 
· where it broke. It was about the s~ at Hanford as at Hammer Field 

lrhen he reached Hanford at approximately 1600. It could have been a 
little lower (R. 76). 

~ ,' .. 
Both accused were advised separately of' his rights as a wi 'bless and 

each elected to be sworn and to testily. 

Lieutenant Maddalena testified that he was 20 years of' age and 
had approximately one year's flying experience on various planes. On 
2 February 1944 he flew a P-70 plane !or the first time (R. 76) tor two 
hours. About 11.30 on the 4th he went to the pilot&~ounge and was told 
about 12:15 that flying was delayed because of' bad weather. He a~ked 
permission to leave and get something to eat. This was granted and he 
and Vander Molen le!.t. They returned at l :45 &.'1d saw Captain Hamrick 
talking to a group o:f the pilots. He did not hear all that the captain 
was saying because he went to his locker to put .on his £lying equipment. 
All he heard was •Stockton and Hanford•. He picked up his clearance 
papers and al.so Vander Molen•s. He gave Vander Molen his papers. Then 
he went to his ship, checked it over, gave his papers to the crew chief, 
called the tower and taxied to the take-of£. He· took of'! about 14.30, 
climbed to 1000 feet and hit a cloud base and dropped to 700 feet (400 
feet actual (R. 8.3)) and stayed at that altitude until he reached Merced.· 
Then he. climbed to 1200 and then to 1800. He dropped to 700 so as not 
to fly through the overcast (R. 79). 'When about 20 to 25 miles North 
o:f the field ha observed~ P-70 which ca.me near at a lower altitude and 
•chand.elled" in front of him (R. 84). He 'denied that he did a:ey •hedge
hopping•. Ha saw Vander Molen and Vander Molen was flying at his (Mad
dalena's) altitude and higher. Maddalena made a sweeping turn at Stockton 
and then went to Hanford. He got -there about 1550. The ceiling there was 
about 1200 feet. He was- travelling at 220 miles per hour. After leaving 
Hanford, 

•I hit a town I thought was Hanford, - I was not posi
tive, and went South until I spotted Tulare and I established 
a general position and-started a left turn. I had a general 
idea where I was as I went to school there and thought I knew 

.where I was. As soon as I spotted the field, I lined mysel.t 
up to right angles of the mat, and when I was within two miles oE 
the field, I started a general dive, WhEpi I reached about 800 
feet, - between.seven and eight hundred~. I levelled off and 
passed over the field.• 
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At the time he went over the pattern there were two planes in the 
pattern.in.the air. The closest he ca.Dlli to either wa.s 2000 reet. It 
took him only a •f~ minutes• to get from Hanford to Tulare (R. 80). 

On cross examination :Maddalena stated that he took his primar;y 
training at Rankin School and knew some of the personnel there bu1, 
denied agreeing on any plan with Vander Molen to fly to that field on 
that day. He and Vander Molen always flew together as they had gone 
through primary training and other training together (R•. 81-82). The 
ceiling at Rankin when he reached there was 1200 feet (R. 82). He flew 
across Rankin Field at an actual. altitude of 450 reet and later went to 
700 feet (R. 83). When questioned by the court why he did not return 
immediately to Hammer Field when he found the ceiling to .be actually 
670 feet he stated that his only reason was that everyone else was going 
on (R. 85). 

Lieutenant Vander Molen coIT6borated Maddalena regarding their 
previous training., the purpose of the flight., his inability to hear 
what Captain Hamrick said., and the briefing.by the weather man (R. 85-
86). He took off about 1430 or 1435 in back of Maddalena and then caught 
up to him about 10 to 15 miles from the field. He observed the ceiling 

. about 400 or 500 feet above - he was flying 400 or 500 feet above , 
ground (R. 86., 87). He denied that he did any hedge-hopping. He saw 
another P-70 fly belo,r and between them near Madera and •chandell• (R. 87). 
They climbed up after reaching Merced as there were broken clouds there. 
They made a wide-sweep around Stockton and headed for Hanford. Shortly 
thereafter he lost track of Maddalena. As he approached Rankin he was 
flying 800., actual.., and passed about 100 feet to the end of the landing 
mat at 700 feet actual. (R. 88). There were no training planes close to 

. him. He saw some at a distance of between a quarter and a half of a mile. 

On cross examination he claimed that at no time did he fly below 
·400 feet., actual (R. 91). 1'ihen asked by the court why he ncteviated• to 
Rankin Acade:nzy-., he stated that Rankin •is practically in the flight plan., 
only fifteen miles away., and having taken rrry primary training there., I 
just went over the field for old ti.mes sake• (R. ,91). 

In rebuttal Lieutenant Coyle was recalled by the prosecution and 
repeated his former testimony that in his opinion the planes flown by 
the accused were hedge-hopping (R. 92). 

6. With reference to Specifications land 2 of the Charge the 
accused pilots are charged with violating paragraph 161 AAF Regulation 
No. 6()...16 by operating an aircra.tt •below 1000 feet altitude and over 

· an obstruction to flight11 at Rankin Field., and also "along u.s. Highway 
99 between Fresno and llerced•. In order to sustain the findings of 
guilty of the court it is necessary to deterndne (1) whether paragraph 
16 of. the Regulation applied to the accused pilots during the £light., and 
(2) if so., whether the accused violated its p~ovisibns. It is noted that 
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paragraph 49 of the same Regulation permits commanding officers to 
deviate fran the Regulation 'When necessary to carry out training 
directives. It was clear from the evidence tha. t the. night upon 
which the accused pil_ots were ordered was necessary for thei+ training. 
The very purpose of the flight was to permit them to get in their 
required four hours f.l.ying time for the month and to familiarize them-. 
selves 'With the operation of a P-70 plane. Planes were few in number 

~ ·c_ompa.red to pilots. The weather had been and was bad. Training appar
~tly was being conducted under difficulties. These pilots were 
required to :fly when flying was prohibited by the Regula.tion unless 
this flight was an authorized deviation under paragraph 49 of Secticn 
V - ltNonapplication of Air Traffic Rules•. However, the height of the 
overcast appears to have no bearing since the evidence rather clearly 
shows that the overcast at Rankin Field was about 2000 feet. 'lhe Field 
altitude is 300 feet, t:tm.s the overcast was 1700 feet above the ground, 
and even flying 500 feet below the overcast permitlted the accused to 
fly 3:200 feet a,bove the ground. 'lhe evidence indicates that thq were 
.f:l.ying .even higher than this whEn they dived down· at the field to 
altitudes of about 2)0 feet (Maddalena) to 500 fe_~t (Vander MolEn) 
above the ground. Maddalena. new through the trafi'1s,i;attern, Vander 
MolEn near the edge of' it. Obviously Maddalena• s conduct here wa's the 
more reprehensible, but it is equally obvious that they both viola.tad 
the regulations as charged. The finding of guilty as to Specification 
1 of the Charge is sustained as to ea.ch accused.· 

With refermce to Specification 2, the height of the overcast 
furnishes a legitimate basis for a reasonable doubt since the regu
lations normally require flying 500 feet below the overcast 'When one 
must fly under it; although the proper course is to go around or turn · 
back. The finding of guilty as to ea.ch accused as to Specification 2 
is not sustained. 

With reference to Specification 3 of the Charge the pilots 
were accused of violating paragraph l of ;the Regulation at Rankin Field 
by flying a military airplane in a reckless and careless manner. ill 
witnesses agreed that Maddalena new directly over Rankin Field at a 
time when the student pilots nre receiving their primary training. 
These students were beginners in fly:ing. It was established that 
M3.ddalena flew his P-70 plane at 220 miles per hour at an altitude 
variously estmated from 150 feet to 500 feet across the traffic pattern 
where these novices were endeavoring to learn to fly. Ckle lli.tness testi
fied that he came within 50 feet of one trainer and 100 feet of another. 
The court heard all of the circumstances and had the opportunity to 
observe the ld.tnesses. Its coo.clusion that Maddalena· ,was operating 
his plane carelessly and recklessly under the circumstances should not 
be di'sturbed. In this connection the Boa.rd is mindful that the witnesses 
for the prosecution as well as 'for the defense expressed their opinion· 
upon whether the accused operated their planes in a careless or reck
less manner. This was the ultimate fact in issue. 
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From a teclmical flying standpoint the manner of operating 
the plane is not necessarily the determining factor. Of course, a 
pilot can so operate a plane as to make his flying reckless and 
careless but he ma.y also operate the plane in an expert manner and 
still, due to his proximity to others, fly in a careless and reckless 
manner. Diving en a flying field, particularly one from which novice 
trainees are taking off and landing, with a powerful two motored plane, 
even though, as :in the case of Vander Molen, one reaches only the 
edge of the traffic pattern, is both reckless and careless. The chances 
of precipitating, directly or indirectly, a fatal accident by such 
action are so great that such flying can be given no other than a 
reckless and careless characterization. Obviously the i1ying officers 
who were members of the court realized this as is shown in their find
ing of gullty. Their opinion as to w:ta t 16s careless and reckless 
under the circumstances disclosed by the evidence should be followed. 
The finding of guilty as to both Vander Molen and Maddalena of Speci
fication 3 of the Charge is therefore sustained by the evidence. 

Specification 5 of the Charge avers that the accused violated 
paragraph 24 of the Re,gulation 11by deviating fran the approved flight 
plan am going.to Tulare, California". An examination of Paragraph 24 
of the Regulation clearly shows that it applies only to instrument 
:fl.ights. Paragraph 24 is ·a p~rt1"of·"6e'ction III entitled "Instrument 
Flight Rules". True it is that this same Paragraph 24 is adopted by 
reference in paragraph 17 a {l), but paragraph 17 itself does not apply 
to the type of flight undertaken by these pilots. It applies only to 
"contact flights above 3500 !'eet ai civil airway". The Trial Judge 
Advocate frankly admitted this to be so but endeavored to correct the 
erroneous Specification by amendment. He moved to remove from the 
Speci."ficaticn all reference to the Regulation and simply charge the 
accused_ with deviating from the approved flight plan. Such an amendment 

..~~-..--- su.bstantial change and should not have been permitted {C.M. 129525, 
-.~'P~i.".73, M.C.M., 1928). However, it was a harmless error because the 

Specification in 1 ts amended form does not aver an offense. If amended 
as requested it simply avers that the accused deviated fro:11 an approved 
flight plan. It does not aver that such a deviation was wrongful or 
unlawi'u.l.. Many :instances of proper deviations from approved flight 
plans can be suggested. Weather conditions or change of orders by one 
in authority can compel or effect a proper deviation. Failure therefore 
to aver in the Specification that the deviation was wrongful or unlawful 
is fatal. The ccnviction of Specification 5 carmot be sustained as to 
either accused (c.u. 187548; C.M. 251162). 

With reference to the remaining Specificaticn (6) -wherein the 
accused are charged with flying lower than 2:>0 feet in violation of 
an order of the Commanding GElleral, the finding of guilty is supported 
by the sole testimcny of the witness Lieutenant iV. E. Coyle. To the 
contrary in defense we find only the emphatic denials of the two accused. 
The matter is therefore one of credibility. The overcast offered the 
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accused no defense in flying below 2JO feet in violation of orders, 
as charged. Considering the evidence on this point, the testimony 
of the acc11Sed, both vitally interested witnesses, on the one hand, 
and that of Lt. Coyle, an experienc~d flyer and disinterested witness, 
on the other, the court was rieht in finding the accused guilty. 
There can be no question as to Lt. Coyle• s ability, under the circum
stances in the case, to determine whether accused were flying below 
200 feet and "hedge hopping". He states· that 'When he first saw accused 
they were "flying low"; that he was then flying at 700 feet; that he 
took after the,n and caught them; that during this chase and in an area 
north of 1-adera, which he indicated on the map, the accused descended 
to altitudes of 50 feet to 150 feet several times; that they were miss
.ing the obstructions, scattered houses and trees, when flying low "and 
when they decided to quit they raised to 700 i't" at which time he 
chandelled under them and took their numbers. During this chase it 
is apparent that Lt. Coyle was closing on the accused all the time and 
he states that during the period of hedge hopping, 'Which must have 
covered a ne. tter of miles, he was close to them, "within a mile", behind 
and a little to the left. He had gone do;r;n from 700 feet.and states 
that he was "on a level with them". Apparently he meant generally' on 
the level with them, but at any rate he was close enough and at a low 
enough altitude to be able to determine with a reasonable degree of 
accuracy" that they were flying for a considerable distance under 2JO feet 
and were "hedge hopping". It is true that the accused both 'testify that 
they flew during this time at 700 feet, indicated, and never varied. 
It was for the court to determine who was telling the truth, and frm 
the evidence it is convincing that the court reached the correct con
clusion. 

7. The records of the War Department show the accused Lieutenant 
Charles E. vander Molen to be 22 years of age. He was born and raised 
in Palmyra, New York. He is single. He graduatad from high school in 
1939, operated his father's farm for'one year, employed as a iiachine 
operator for one year and enlisted in the Army 8 January 1942. He re
ceived five months instruction as an airplane mechanic. He became an 
Air Corps Cadet 28 October 1942 and completed his pre-flight, primary, 
basic and advanced training 30 August 1943 an which date he was commis
sioned second lieutenant, A.u.s. and assigned to the Air Corps as a 
fighter pilot twin engine planes. He received further training and 
instruction in B-25 transition and as a night fighter pilot at Lt!. Junta, 
Colorado and Orlando, Florida. 

8. The records of the War Department show the accused Lieutenant 
Samuel A.. Maddalena to be 21 years of age born in Sicily. He migrated 
to this country with his parents in childhood and was raised in Irving
ton, .New Jersey. He graduated from high school and attended Newark 
College of Eilgineering for one year. He was enployed as an automobile 
mechanic and drill press operator until he enlisted 25 "r!a.y 1942. He 
became an Air Cadet 29 October 1942 and completed his training as a 

- 15 - . 



(382.) 

pilot 30 August 1943. Cn the same date he was commissioned second 
lieutenant, A.u.s. and assigned as a fighter pilot to the Air Corps. 
He received further training and instruction in B-25 transition and 
night fighter pilot at Ia. Junta, Colorado, and Orlando, Florida. 

9. The court was legally constituted. It had jurisdiction over 
the accused and the subject natter. No errors injuriously- affect:lng 

·:.. the rubstantial rights 01' the accused were committed during the trial. 
In the opinion of t-he Boo.rd of Review the record of trial is not legally 
sufficient to support the findings of guilty as to each accused of 
Specifications 2 and 5 of the Charge, but is legally sufficient to 
support the findings of guilty of Specifications 1, 3 and 6 of the 
Charge and the Charge and the sentence, and to warrant confirnation 
of the sentence. Dismissal is authorized upon conviction of a viola
tion of Article of War 96. 

im~ Judge Advocate.---....__,__
I )f: £a,= ~Judge Advocate..'U.zv..·a 11 

'--(I I -~ /_} ~ I •• 

, \I-~( , Judge Advocate • . ' 
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1st Ind. 

War Department, J.A~G.o.; - To the Secretary of War. 
3- JUN JU. 

l. Herewith transmitted for the action of the. President are the 
record of trial and the opinion of the Board of Review in the case or 

.Second Lieutenant Charles E. Vander Molen (0-754565), and Second 
Lieutenant Samuel A. Ma.ddale~ {0"".'753700), 349th Night Fighter Squa.droo, 
Air Corps. 

2. I. concur in the opinion of the Boa.rd of Review that the record 
of trial is not legally sufficient to support the findings o:f.' guilty 
of Specifications 2 and 5 of the Charge as to each, but is legally suf
fic.ient to support the findings of guilty of Specifications 1, 3 and 6 
of the respective Charges and to support each Charge and the respective 
sentences thereunder, and ,to warrant confi:l:'!nation of the sentence as 
to each. Ea.ch accused was found not guilty of Specification 4. 

3. Consideration has bem given to the atta.ched m8!llorandum from 
the Comnanding General of the Army Air Forces, dat'ed 24 April 1~44. 
He reconunends that the sentence as to 83ch be confirmed and carried 
into execution. I concur in trat recommendation. 

4. Inclosed are a draft of a letter for. your signature trans
mitting the record to the President for his action, togethar with a 
form of Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

~ Q..,,. ~,~<>. II .. •' 

l.fyron C. Cramer, 
Major General, 

4 Incls. The Judge Advocate General. 
1 - Record of trial 
2 - Dft. ltr. far sig. S/'if 
3 - Fonn of Executive action 
4 - Memo. from CG, A:rmy Air Forces, 

dated 24.April 1944 

(Findings of guilty of Specifications 2 and 5 of respective Charges 
disapproved. Sentence confirmed as to each accused. 
G.C.M.O. 438, 16 Aug 1941+) 





WAR DEPARTMENT 
Army Service Forces (385)

In the Office or The Judge Advocate General 
. Washington, D. c. 

SPJGV 
CM 25.3556 

15 MAY 1944 
UNITED STATES ) EIGHTH SERVICE COMMAND 

) ARMY SERVICE FORCF.S 
v. Trial by G.C.M., convened at! Camp Gruber, Oklahoma, z:) 

Second Lieutenant ROBERT } March 1944. Dismissal, total 
V. GODDARD (0-1647460}, } forfeitures and confinement 
Corps or Engineers. ) for five (5) years. 

OPINION of the BOARD OF REVIEW 
TAPPY, KIDNER and HARWOOD, Judge Advocates 

l. The Board -or Review has examined the record or trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. · 

2. Accused was tried upon the following Charge and Specification: 

CHARGE: Violation or the 61st Article or War. 

Specification: In that Second Lieutenant Robert v. Goddard, 
Fourth Regiment, Arrey Service Forces Replacement Depot, 
Camp Reynolds, Pennsylvania, did, without proper authority, 
absent himself from his station at Camp Reynolds, 
Pennsylvania, from about 28 December 1943 to about 
15 February 1944. 

He pleaded guilty to and was found guilty of the Charge and its Specifi-· 
cation. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service, to forfeit all pay and allowances 
due or to bec9me due and to be confined at hard labor for five years. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of War 48, but recommended that in view 
of the announced policy in paragraph J:g (2), AR 605-300, that 11no officer 
will avoid service in an overseas theatre through absence without leave 
or desertion", that the sentence be suspended and the officer ordered to 
immediate duty in a foreign theater of operations. 

J. , By paragraph 14, Special Orders No. z:)4, The Engineer School, 
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Fort Belvoir, Virginia, dated 9 December 1943, the accused was relieved 
from assignment at Fort Belvoir and assigned to Engineer Officers' 
Replacement Pool, Camp Reynolds, Pennsylvania, to report on or about 
11 December 1943. He was granted a 10-day delay en route in addition 
to authorized travel time (R. 7; Ex. A). Accused was granted an ad• 
ditional five-day delay in reporting to Ca.mp Reynolds by verbal order 
over the telephone by the Commanding Officer, Camp Reynolds. Allowing 
for all authorized leave and travel time accused should have reported 
to Camp Reynolds on or about 28 December 1943. Accused has never 
reported to Camp Reynolds .(R. 7; Exs. B, C). An extract copy of morning 
report of the 4th Training Regiment to which accused had been attached 
at Camp Reynolds was received in evidence showing accused from leave to 
absence without leave as of 28 December 1943 (R. 7; Ex. D). It was . 
stipulated that accused was arrested at Osage, Oklahoma, on 15 February 
1944, by Captain Grady J. Flynn, Jr., Provost L:arsbal, Tulsa, Oklahoma. 

4. Accused, after having his rights as a witness explained to him, 
elected to testify under oath. He testified: 

11 I have no statements to make in evidence except the fact 
that I have admitted my et,iilt, and I am here to accept my 
punishment. I wish to start on my punishment and r,et it over 
with and pet back into the service" (R. 8). 

On cross-examination and examination by the court accused said he had 
not satisfied himself as to why he went absent without leave. While he 
was on leave his wife became sick and he took her to his home and put 
her under the care of his family doctor, though his absence was one of 
those cases of 11 I will be back tomorrow" (R. 9). He stayed at his home 
with his wife while he was absent, led a normal life, wore his uniform, 
and did not· attempt to conceal himself {R. 10). . 

5. The evidence shows conclusively that accused faile.d to report 
from leave to his organization at Camp Reynolds, Pennsylvania, and was 
absent without leave from 28 December 1943 until apprehended at his ho~e 
in Osage, Oklahoma, on 15 February 1944. 

6. War Department records show that accused is 21 years of age. 
He attended Osage High School, Osage, Oklahoma, for two years and enlisted 
in the Army 12 August 1940. He completed the Officer Candidate Course, 
Eastern Signal Corps School, Fort Monmouth, New Jersey, 10 June 1943, and 
was on that date appointed ~econd lieutenant, Signal Corps, Army of the 

· United States. He received academic ratings of excellent and satisfactory 
in courses he attended as an·officer at the Eastern Signal Corps Schools. 
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On 31 October 1943 he was detailed in the Corps of Engineers and 
upon completing the 5th Engineer Training Course at the Engineer 
School, Fort Belvoir, Virginia, received an academic rating of very 
satisfactory. 

7. The court was legally constituted and had jurisdiction of 
the person and offense. No errors injuriously affecting the sub-

.. stantial rights of the accused were committed durfag the trial. In 
the opinion of the Board of Review the record of trial is legally 
sufficient to support the findings of guilty, to support the sentence, 
and to warrant confirmation of the sentence. Dismissal is authorized 
upon conviction of a _violation of Article of Tiar 61. 

~,u. ,);/.~ Judge Advocate,

77'r-:, \ 
-/~~?~~ , Judge Advocate. 

~-, Judge Ad~ocate. 
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S.PJGV 
CM 253556 

1st Ind. 

War Department, J.A.G.0.,2 2. MAY 1944 - To the Secretary 01' War. 

1. Herewith transmitted for the action of the President 
are the record or trial and the opinion 01' the Board 01' Review 
in the ca13e 01' Second Lieutenant.Robert V. Goddard (0-1647460), 
Corps or Engineers. 

2. I concur in the opinion or the Board or Review that the 
record or trial is legally sufficient to support the findings of 

· guilty, to support the sentence and to nrrant confirmation of the 
sentence. In his action the reviewing authority states that n1n 
view of the announced policy in paragraph 3 ]2 (2), AR 605-300, 
that 'no officer ~ill avoid service in an overseas theatre through 
absence without ieave or desertion', it is recommended that this 
sentence be suspended and the officer ordered to innnediate duty 
in a foreign theatre of operations." I do not concur in that recom-

·mendation. In his review the Staff Judge Advocate states that the 
Commanding Officer at Camp Reynolds has advised that the accused 
was in an "alerted replacement status". In rrr:, opinion the A.rrrry 
regulation referred to was not intended to apply to a situation 
of this kind. This officer was absent without leave 49 days. He 
had been ordered to Camp Reynolds, which is a staging area, but 
never reported there for. duty. He did not voluntarily give himself 
up but was finally apprehended at his home by military police 01'-

. f'icers. I recommend that the sentence be confirmed but that the 
forfeitures adjudged be remitted, that the period of confinement 
be reduced to one year, and that the sentence as thus modified be 
carried into execution. I also recommend that the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, be designated as 
the place of confinement. . 

). Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into. effect the foregoing recom
mendation, should such action meet with approval. 

~~-~~ 
.3 Incle. Myron c. Cramer, 

Incl.1-Record of trial. Major General, 
Incl.2-Dft. ltr. for The Judge Advocate General. 

sig. S/W. 
Incl.)-Form of action. 

(Sentence confirmed but forfeitures remitted and confinement 
reduced to one year. G.C.M.O. 343, 11 Jul 1944) · 
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WAR DEPARTMENT 
Ar:rr,y Service Forces 

In the Office of The Judge Advocate General 
Vlashington, D.C. 

(389).6 JUN 1944 
S.t>JGH 
CM 253578 

UNITED STATES ) COMHUNICATIOM3 ZONE. 
) CALIFORNIA-ARIZONA YJUIBlNER AREA 

v. ) 
) Trial by G.C.M., convened at 

Second Lieutenant 1'n:LLIAM ) Ordnance Base, Pomona, 
F. KCSAVEACH (0-1555237), ) California, 4 March 1944. 
Ordnance Department. ) Dismissal and total for

) feitures. 

OPINION of the BOARD OF REVIEW 
DRIVER, O'CONNOR and LOI'TERHOS,Judge Advocates. 

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. -

2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 94th Article of War. 

Specification: In that 2nd Lt. William F. Kosaveach, ·824th 
Or(jnance Base Depot Co., 256th ordnance Bn., did, at Ordnance 
Base, California-Arizona Maneuver Area, Pomona, California, 
on divers, many and sundry occasions between the dates of 18 
Octcber 1943, and 12 February 1944, more specific dates of 
which are to the accuser unknown, feloniously take, steal and 
carry away: 

4 electric drills of the value of about $134.50 
33 wrenches of the value of about $13.14 
68 twist drills of the value of about $26.50 
1 tire No. 110850413 of the value of about $8.00 
1 electric portable drill press of the value of about $141.63 
1 electric portable sander of the value of about ~31.40 

. 1 mitre box of the value of about $10.95 
1 hydraulic jack of the value of about $22.00 
1 taps and dies set value of about $27 .86 
1 vise of the value of about $11.09 
2 sets drill index of the value of about $31.50 
1 spot light of the va1ue of about $16.oo 
2 machetes with scabbards of the value of about $13.00 
1 precision blade band saw of the value of about $12.00 
1 twelve volt tank battery of the.value of about $27.50 
1 tank siren of the value of about $18.00 
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l compass ot the value d about i,.oo . · · . 
l spark plUi cleaner of the T&luo of about $14,l.S (toeether 

with lll other .it1m1., or grmpa of item,• valued frcn . 
$.a, to $9.1.4, and ca1.1i1ting of 230 pit~• of automobile 

. anQ electrical equipuent and hardwf,re., II Ht out 1n the 
Spocitication., w, ·.J?,ot:. copied here}. · .. · ,.. · · · 

I •,' 

. property· of the Unit'ed. State, tum11hed and intended tor the 
inilitar, e~ce thereof. · 

He pleaded not guilt7 to and :n• faum guilt.7 ot the Ch,t.rge and Spocitica
tion. He wa, 1enteno1d to •dia11111 trcm the 1om.01 and to torteit all · 
pq and allowa.nc11 to 'b10C1111 du.e•, The ran,nnc author1t7 approvtd the 
1entence. The record. ot trial b.a.1 nc. been torwa~d tor action under Ar-
ticle of War 48, · · · 

.3. · Evidence tort.he proHoutionr .t..ccuHd wa1 auigned to the 824th 
Ordm.nce Ba11 Depot OQllplJV about U liq .1943 1hortq att1r fini1hins 
O!!icer Candidate School. Private Robert J. Milli., of that organization., 
telti!iad that !rClll the "Sth ot NoTil:ll'ber11 until •3wl.t bcfore· Chri1tma1" 
he worked 'in Nthe recliTing Hction11 at 1thl depo\~ ~- truck dr~r 
under aocund, On B1x or eight trip1 aocu1td acccapa.ni~d Pr1vat• la 
llhile the latter wu deliverins merchand111 to Tarioua building• in tht 
area. Aooueed WQ\lld go through the 'buildingo, would have boxea put on the 
truck and taken to the compa.ey 1upply room~ "Bttlftcm 30 and 40• boxea nre 
handled in thi.s mamler and &mol'll their contont,1 were a generator., detroner., 
spotlight., jack, two inner tube• and two tool baxt1, On one occaeion llhen 
boxee were being taken to the suppl;r rocn acou.11d ordered Milla to "Drive 
on this eide of the supply room eo Capt. Mulkerin cannot Ht· me !'rom the 

. orderly roan" •. Technical Sergeant Paul J. BHko testified that cm the . 
evening o:£ 10 Febru1117 1944 he was acti~ 1Upply Hrgeant and that accused 
came :mto the Sllpply room and left a tire there• Stat!' Sergeant George 
Elliott saw the tire there later on that evening. Sar1eant Elliott · 
further, testified that he had been supply. sergeant under accuetd eince :May 
1943 and that accused brought varioua items to the aup~ room which were 
not compaJ'\Y property and instructed that the7 were to be kept out ot the 
wq 11eo they could not be seen"• . hon& the itema brought there were two 
tubes., a spotlight, a brake lining, a 1parlc teeter, a batter.r., and a 

. portable electric sander. Sergtant Elliott aw accu.Hd piclc \lp and tllco 
away eome or the .item., (R, 5S•56., 108-llJ, 115·1~7., 117-122). 

On the morning or 14 Februaiy 191'4 accu11ed went to the actins mesa 
sergeant of the 624th Ordnance Base Depct- Canpll\Y an:1 Hked tor a eack ot 
c.offee, eome canned goods and a hal! alab ot bacon and that it bo de
livered to "his COmpal\V' supply baaen • Hie request'W&I reported to Captain ·' 
John J • lA~erin., Jr., their compaey COIIIMnder. Captain Kullcorin thereupon 
made an investigation concerning accused and reported .the reaults to the 

http:compa.ey
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commarrling officer of the base. The following morning, 15 February, tbe 
automobile ar ac~sed was searched al the base by Major Ct.to J. Cook, 
provost marshal of the ordnance base, Captain Maurice F. Connor, assistant · 
provost marsnal, "Mr. PhUlipsu, a small parts expert at the base, and · 
Captain Mulkerin. A box of •.30 caliber ammunition, a carbon clip, and two 
small nT-drillatt were foun:l in the glove compartment. The ttturtle back•· · 
of the car was locked so accused was 5UI!llloned. As he walked to the car 
with Captain Connor he remarked that he had a battery in the car bel~ing 
to the base. The ~ar end was opened and· in it were found a "crash" ' 
helmet, an extension cor<4 several wrenches, a can of wax, a 12 volt tank 
.battery, a hull compass and •numerous other items•. '.I.he battery was · 
•welded in an:i connected up•. A 12 volt siren was also found,· bolted to 
the steering wheel under the hood (R. 12-17, 17-21, 4.3-47, 59-61, 76-80, 
87.-88, 93-95, 98"'.'1~). 

During the afternoon of 15 February, Captain Connor and Captain 
Mulkerin., under orders from Major Cook, accompanied the accused to his home 
in San Gabriel, about 26 miles from: the 'base. When they arrived at the . 
house accused went inside to get the key to the garage while the other offi
cers waitad in th·e car. The garage was locateq, 1.nµnediately to the rear of 
the house. When accused came out Captain Connor asked ii' he was familiar 
with his rights under- the 24th Article of War. Accused said he was. 
Capt.ain Connor then said, "You understand this is voluntary on your part•. 
Accused did not reply but proceeded to open the garage door. Inside ac
cused picked up two empty tool boxes, some wire, a soldering iron, a set 
of drills, and two "O.D. 8 cans, saying that they belonged to the Pomona 
Ordnance Base. Also in the garage were a large number of other tools, 
drills and an electric sander -which accused said were his o-wn property. Ac
cused stated these tools had either been given him by his father, a cabinet 
maker from Polarxl, or he had procured them al the 8 east Coast•. The ar
ticles identified by accused as belonging to the_ base were _returned there 
and placed in the provost marshal 1s office (R. 21-25, 47-50, 52, 61-62, 
80-8.3)_. · 

'Ihe foll<:M'ing day, 16 February, accused was placed under arrest in 
quarters by written order (Ex. 4) of the canmanding officer of the ordnance 
base group. Major Cook talked to accused,, asked if he understood his rights 
under Article of War 24, and told him that it meant, "you do not have to 
make arr:, statenent that will incriminate you in any way, and the fact that 
you don't make a statement can not be used against you•. Accused said he 
understood and wanted to tell "everything". Major Cook then asked if the 
electric sander and the carpenter tools in his home came "from the base11 • 

Accused said they did. He further stated that "everything that I took from 
the base I can produce for you11 and tha~ he had not sold anything. 
Captain Connor, Captain Mulkerin and accused thereupon made another trip to 
the latter's home. Accused turned over to them a large number of tools and 
a quantity of equipment, including electric drills, a portable drill press, 
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a_ tire, tool boxes, sandpaper and a hydraulic jack; which he said belonged 
to the Pomona Ordnance Base. Captain Connor made· a list (.E:x:. 5) of the 
articles arxl they were brought back to the base and locked up in the staff 
car unier the custody of the provost marshal. Accused .said there were . 
some other articles in the house which his wife would bring in. That 
evening the wife of accused brought in a suitcase of articles, including 
tubes, a hand saw blade, machettes and a defroster. The tools and equip
ment taken fran the garage and home of accused and from his car, were 
classified and appraised by 11:Mr. Curtis", an expert. in the tools and equip
ment section of the Ordnance Group, and by Mr. Phillips. The- articles 
were then placed. in boxes arrl an inventory (Ex. 1) made of the contents of 
each box. Exhibit 1, containing an itemized list of articles substantially 
the same as the itemized list of articles set out in the Specification 
was received in evidence (R. 25-32, 36-37, 64-66, 70-71, 75,·84-87,. 92-93) • 

. Maj or Leonard C. Bessom, investigating officer in the case, inte~. 
viewed accused abcut 21 Februa:xy. He warned accused of his rights and had 
accused repeat the explanation back to him. · He then read the ·charge sheet 
to accused ani asked him if the charges were true. Accused said they were. 
He then told Major Bessom about his childhood; how home conditions were re
sponsible for his formation of habits of lying arrl stealing; that all his 
life he had wanted to work with tools but never had been able to- obtain them; 
and that he thought he saw an opportunity in and· around the shops and 
places where he had been. A mimeographed fonn (Ex. 3) containing the 24th 
Article of War with an acknowledgment, dated 21 February 1944, signed by 
accused, stat:ing that he had read, received a copy of and understood the 
article, was received in evidence (f!.~ 41-42, 51-52, 123-127). 

An unboxed tire· and ten boxes ( numbered l to 5 and 8 to 12) con
taining the tools and equipment taken from accused were received in evi
dence as Exhibit 2. Captain Mulkerin testified that he had charge of the 
storage and issuance of all equipment in the Pomona Ordnance Base and that 
none of th~se articles had been issued to accused on requisition, nor had 
he given accused permission to take them to his home or rut of the depot; 

. t,hat accused had no right to take such items out of the depot and that he 
l Captain Mulkerin) had no knowledge prior to 14 February that they had been 
taken by accused. Captain Mulkerin further testified that he could not 
identify any of the particular articles as caning .from the stock of the 
depot but they were all items ordinarily carried by the depot. None of the 
items had been specifical]y missed by the depot. Mr. Phillips testified 
that the battery fourrl in the car of ac·cused was a tank battery, which 
would not be carried in an ordinary battery stock but could be purchased 
only through special channels such as 11heavy truck or heavy bus connections" • 

. The 12 volt siren was "strictly a Government11 item and the hull compass was 
distinguishable as Goverrment issue by its rubber mounting. The "net cost" 
of tm battery was $27.50, the siren was 11an ~-is.so item" and the compass 
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retailed for $4.50. · In arriving at these values Mr• Phillips had con
sulted the Govem..ment Standard Nomenclature List. Mr. Curtis testified that 

· the approximate value of the drill press was $140, the tire $8, the 
spotlight $16, the battery $27.50, the saw $1.75, a?Xl the hydraulic 7-ton 
jack $18. These values were either the Standard Nomenclature List valua
tion ar the manufacturer's price less 20 percent which was "a very close 

· app!'°~t~on" (R. 31-37, 38-41, 53-55, 95-91, 102-107). . 
#..., -. 

4. Evidence for the defenses Colonel Victor A. Goedde, commanding . 
officer of the 256th Ordnance Battalion, testified that he ordered accused 
into aITest an Tuesday morning, 15 February 1944, limiting him to his 
quarters and the mess hall (R. 132-1)4). · . 

Accused, cognizant of his rights as a witness, made an unsworn 
state.'llent to the court as follows: He was born in Indianapolis, 5 December 
1918~ His mother died when he was six weeks old and his father, a baker, 
remarried when accused was thirteen weel(s old. Accused did not know then 
what he was "in for", but by the time he was five he began to realize it. 
His stepmother was a 11 story~book step-mother", a sadist who probably did 
not realize hovr cruel she was. When he was very small he-- was tied by both 
hands to a stove leg, so close to the stove he almost suffocated. HU 
stepmother did not beat him with an ordinary stick but used a broom handle 
ar a stove poker, until he would almost •pass out". .They were not. allowed such 
things as milk, butter and eggs. These were kept locked up in the ice-box 
and men the stepmother was away, he and his brothe:t- would talce the hinges 
off and help themselves. They did not feel that it was wrong, it was some
thing that tasted good and that they wanted, so they "went after it". They 
would count the number of apples and oranges and if there were only a fevr 
would not touch them for they knew they would be beaten if caught. His 
father came fran Poland, was a gocxi man, but without any courage. He 
would watch the stepm_other beat the children arid not do a thing about it. 
He never offered accused. any advice except to 11learn by your· Oi'lll experience". 
When he was 1.5 he had appendicitis, and his appendix ruptured, but his 
stepmother did not call the doctor for two days. His brother told· her he 
would kill her if anything happened to accused so she finally called a 
doctor and he was rushed to the hospital. He was there three months, was . 
constantly told about the expense he was causing and that he therefore 
cculd not go to college. After graduating fran fiigh school at 15 he left 
home an:i went to Washington, n.c., where he lived with his brother and 
worked as a 11 soda jerker" until 1936 {R. 137-139). 

In December 1936 he joined the Arrrry intending to make it a career. 
He w~s stationed at Carlisle and in charge of mimeograph l)lachines. He 
found that he liked mechanics and would take the machines apart, clean 
them and reassemble them. He transferred fran Carlisle to Washington to 
be with his brother and served at Walter Reed Hospital until 1938. Ylhen he 
returned to civilian life he realized how much the Army really meant. \then 
the dra.ft came tip the only reason he stayed out was that he was learning a 
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trade to fall back on if needed. He went; tio his draft board, asked that 
his number be put on top and got in rlght away. He served with the Arrrry 
.untiL.18 October 19hl arrl as his wife had a baby he secured a dependency 
discharge and went back to his old job. As soon as his wife was able to 
retu:rn to work he came back in the Arrey-. He made application for officers' 
candidate school, studied hard preparing for his board, and pass~d. He was 
sent to school at Aberdeen, Maryland an:l was almost 11kicked11 out due to an 
appendectomy rupture. After finishing school he was sent to Sq.nta Anita 
\.R•. 139-141) • . ,. 

His idea of officers at that time was 11 one that was out of this 
world• and he could hardly believe that he was going to be an officer but 
he finally got his commission. However, after arriving at Santa Anita his 
idea of officers began to drop. He was put in a troop school and went through 
everything they had oone in officer candidate school all over again. There 
were officers there with higher grades who could not drill, drill men, or 
give commands an:l at lectures they fell asleep but because of their position 
the instructors would not say anything to them. He was finally assigned to 
the 824th Ordnance Base Depot under "1st Lt. Mulkerin" and was made mess 
and supply officer. He worked very hard and as they were not given aey 
vehicles to use,. walked all· over camp getting "stuff'.~ for his compaey during 
its activation. They got the compaey together, whipped,,it into condition 
and it was aie of the best· companies in the area. An exec1,1tive offic._er and 
another off~cer left the company ~the was not moved up into.either of 
their places. other mEl'l replaced them who had less time :in grade than ac
cused. By the time thq moved to Pomona he was disc·ouraged an:i his effi-
ciency fell (R. 141-142). · 

On the morning of 15 February Cclonel Goedde called him to his 
office, told him what he had found out and placed him under arrest in quarters • 
.tie was in his quarters when "Ur. Jasmin, with the warrant officer" came and 
asked for the key to his car which he reluctantly gave him. Later he .was 
taken to the provost marshal's office. His car was searched before he had 
been told arzything about his rights. ln officer candidate school they 
often skip such a thing as the rights of an officer. He was ignorant of the 
fact that he had certain rights. He was nev~r told whether Colonel Goedde had 
released him from arrest and Colonel Henderson placed him under arrest in 
quarters. He had no laurrlry facilities, washed his own clothes and when he 
asked for his iron from his Bachelor Officers' Quarters he was told he · 
"had been put there" and "would concentrate and think about things there". 
He was afraid he might be transferred to the stockade so he kept his mouth 
shut thereafter (R. 135-137). 

. He was happy in the Anny and was miserable as a civilian. He had 
done wrong but was no criminal. "I know if I could get a chance and 
opportunity to prove it, I can still wear a uniform" (R.142). 

- 6 -



_(395) 

5. ~· 'l'he evidence for the prosecution shows that in May 1943, ac
cused was assigned to the 824th Ordnance Base Depot Company'at the Ordnance 
Base, .Pomona, California. Thereai'ter accused brought to the comparzy-
supply room various items -which were not company property and which in- / 
eluded a tire, two tubes, a spotlight, a brake lining, a spark tester, a 
battery and a portable els ctric sander. Accused instructed that they be 
kept out of the way •so they could not be seen". A truck driver for the 
11receiving depot II from •5th of November• to II just before Christmas• 
testified that accused accompanied him on six or eight trips when he was 
deliveri~ merchandise. While the driver unloaded the goods accused went 
through the buildings and carried out boxes which he had the driver put on 
the truck and take to the supply room. The ·driver carried "between JO 
and 40• boxes in this fashion containing such items as a generator, a 
defroster, a spotlight, a jack, two irmer tubes and two tool bQxes. On one 
occasion accused instructed the driver to "Drive on this side of the supply 
room so Capt. Mulker:in carmot see me from the orderly room". · 

Cn 14 February 1944 accused asked the acting mess sergeant for 
80me groceries an:i meat for his own use. His request was reported to 
Captain John J. Mulkerin, the compar,y commander, arid resulted in an in-

.vestigation. The following day the car of accused was searched at the base. 
The search disclosed a 12 voJ.t tank battery, a 12 volt siren and a hull 
compass, all identified as items of Government issue and valued at ~27.$0,· 
$18.$0 and $4.50, respectively. Other items found in the car included a 
carbon clip, two smBll IIT-drills", a "crash" helmet, an extension cord, 
several wrenches, and a can of wax. Captain :Mulkerin and Captain Maurice 
F. Connor, assistant provost marshal at the base, then drove with accused 
to his home in San Gabriel, 26 miles from the base, to make a: further 
search. Upon arrival at the hruse accused went in and got the key to the 

. garage located to the rear of the house. When he came out Captain Connor 
asked if he was familiar with the 24th Article of War and accused said he 
,vas. Captain Connor then said "You understand this is voluntary on your 
part". Accused did not reply but proceeded to open the garage door. There 
was a large collection of tools in the garage and accused selected two 
empty tool boxes, some wire, a soldering iron, a set of drills and two •O.D." 
cans which he said belonged to the ordnance base. He said the other tools 
were h:I. s own. 

The following day, 16 February, accused was questioned by Major 
Otto J. Cook, the provost marshal. ,Accused, after be:tng warned of his 
rights, said he wanted to tell "everything" and that the tools in his house 
cane from the base. Accused stated, "everything that I. took from the base 

can produce for you" and that he_ had not sold anything. Another trip 
.was Jl)ade to the home of accused and he turned over a large quantity of tools 
to Captain .Mulkerin and Captain Connor which he said belonged to the base. 
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The numerous arti.cles included a portable drill press valued at :iPJ.40, an 
$8 tire, a $16 spotlight, a ,1.75 saw and an $18 hydraulic jack. Accused · 
said he had some other articles which his wife would bring in and that 
evening she brought in a suitcase containing tubes, a hand saw b.lade, 
machettes, and a defroster. - An inventory made of the articles taken fran 
the car and garage of accused showed substantially the same articles listed 
in the Specification to the Charge. It was shown that none of the articles 
ha~ been issued ·to accused, that he had not received permission to take 
the articles·from the base and that they were taken without the knowledge . 
of. Captain Mulkerin, his superior officer. Captain Mulkerin testUied they 
tf'ere all articles ordinarily carried by the depot. Major Leonard c. Bessom, 
the investigating officer in the case, interviewed the accused, warned him 

. of his· rights, and read him the charges from the charge sheet. Accused said 
the charges were.true. He told Ma"jor Bessom that home conditions during 

· his childhood were responsible for his formation of habits of lying and 
stealing. 

The .evidence offered by the pro.secution was uncontradicted. The 
accused made an unsworn statement which principally concerned events of 
his past life. In connection with the charges against''hiJ!i he stated .that 
before anything was said to him about his rights, he was asked for the key 
to his car and it was searche~. He said he was ignorant of the fact that he 
had certain rights. 

b. 'fhe accused was charged with the ·larceny of a large quantity 
of tool.s and equipment from the Pomona Ordnance Base where he was assigned 
to duty. The evidence shows that these articles were found in his posses
sion, either in his car or in arrl around his home, located 26 miles from 

.the base. During the months preceding the discovery' of the articles in 
his possession, it appears that the accused had secretively picked up in 
varioo.s buildings around the base and brought to the company supply room 
for temporary storage, maey articles of a similar nature. Thre·e items 
founi in the possession of the accused, a battery, a siren and a compass, 
were identified as articles of Government issue and the remainder were shown 
to be similar to items carried at the ordnance base. Subsequent to being 
warned of his rights, accused made the statement on at least two occasions 
that all of the ~ools and equipment found in his house belcnged to the 
ordnance base. Einally, after charges had been filed against him, the 
accused told the investigating officer, who warned accused of his rights 
and then read the cha.rge sheet to him, that the charges were true. 

The offense is thus proven by the admissions and confessions of ac
c~ed, together with the accompanying evidence by which the corpus delicti 
is clearly established. Proof of value of' the articles taken was limited to 
that of a battery ($27.50), a siren (~18.50), a compass (14.50), a portable 
drill ~ress {$140), a tire ($8), a spotlight ($16), a saw ($1.75), arid a 
jack ($18), or a'total of $234.25. ·The specific date on which any par
ticular item was taken is not shown. However, it ia established that the 
articles were taken subsequent to May 1943 and that many were taken in No-

• vanber and December 1943. 

- 8 -
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6. The record of trial shC7t'fs that by agreement of counsel the 
reading of the numerous items set out in the Specification was omitted 
at the arraignma1t. The reporter thereupon omitted to list these ar
ticles in reciting the Charge and Specification upon which the accused 
was arraigned. Although this is a seri9us iITegularity, there appears to 
be not the slightest doubt that the accused was arraigned upon the Speci
fication as set cut in the charge sheet a.Tld the Board believes that under 

. the circumstances no prejudice to the substantial rights of the accused 
resulted from this clerical error: 

7. Miss Virginia· E. Holland, Washington, D.c., appeared before the 
Board of Review in behalf of the accused. · 

8. The accused is 25 years of age. The records of the Office of The 
Adjutant General show his service as follCMs: Enlisted service from 7 
December 1936 to 17 October 1938, from 12 April 1941 to 7 October 1941, 
and from 7 May 1942; appointed temporary second lieutenant, A:rmy of the 
United States, from Officer Candidate School, and active duty, 17 April 
1943. 

9. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused we?'$ committed during the trial. 
The Board d: Review is of the opinion that· the record of trial is legally 
sufficient to support the findings of guilty and the sentence, and to war
rant. confirmation of the sentence. Dismissal is authorized upon conviction 
of a violation of the 94th Article of War. 

L ...1),,~, Judge Advocate 
;, 

--~.......,..--~-------·-----' Judge Advocate 

/ 

----------------, Judge Advocate 
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1st Ind. 

War Department. J.A.G.o •• 1'z J~N 1944 - To the Seoreta.ry of War. 

1. Herewith transmitted for the aotion of the President are the 
reoo,d of trial and the opinion of the Board of Review in the oa.se .of ·. . 
Second Lieutenant William F•. Kosavea.oh (0-1555237), Ordna.noe Department. 

2. I oonour ·in the opinion of the Board of Review that the reoord 
of trial is legally. suffioient to support the findings of guiltvr.and the 
sentence and to warrant oonfirmation of the sentenoe. The aociisea. a 
supply officer assigned to duty at the Pomona. Ordnanoe base. stole and 
carried a.way, prinoipa.lly to his home. over a_period of several months, 
numerous items of hardware, automobile and eleotrioa.l equipment. inoluding 
such things as a $27.50 battery, an $18.50 siren, a $4.50 oompass. a. $140 
portable drill press, an $8 tj.re, a $16 spotlight, a ti.75 saw and an 
$18 jack. I reoo1llillend that the sentenoe to dismissal and forfeiture of. 
"all pay and allawanoes to beoome due II be confirmed, that the forfeitures 
adjudged be remitted. and that the sentence as thus modified be oarried 
into exeoution. 

3. _Consideration has been given to a letter dated May 3. 1944, in 
behalf of aooused, from Miss. Virginia Holland, _Washington. D.C. 

4. Inolosed are a draft of a letter for your signature. transmitting 
_the reoord to the President for his aotion, and a form of Executive aotion 
carrying into .effeot the recommendatio~ ma.de above. · 

A 

!tfron c. Cramer. 
Major General, 

4 Inols. The Judge Advooate General. 
Inol.1-Reoord of trial. '•
Inol.2-Draft of ltr. 
for sig. Seo. ·Of War. 

Inol.3-Form o~ Ex. action. 
Inol.4-Ltr. fr. Miss Virginia. 
Holland, May 3, 1944. 

(Sentence ccnfirm.ed but forfeitures remitted. o.C.M.O. 382, 18 Jul·l944) 
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WAR DEPARTME~'T 
Ar:rJJY Service Forces 

In the Office of The Judge' Advocate General 
· Washington, D.C. 

(399) 

SPJGK . 2 MAY 1944-
Cll 2SJ.597 

UNITED STATES ) THIRD SERVICE CO:lv'.MAND 
) ARMY SERVICE FORCES 

v. ) 
) Trial by G.C.M., convened at 

Second Lieutenant LEE W. ) Camp Lee, Virginia, JO March 
GOOGIN (0-1,596663), Quarter ) 1944. ~ismissal. 
master Corps. ) 

OPINION of the BOA.RD OF REVll.W 
LYON, HILL and ANDREWS, Judge Advocates. 

1. The Board of Review has examined the record of trial in the case 
of the officer named· above and sul::mits this, its opinion, to The Judge Advo-
cate General. · 

2. The accused was tried up6n the following 'Charges and Specifica
tiom: 

CHARGE Ia Violation of the 9.5th ~i.cle of War. 

Specifications In that Second Lieutenant Lee W. Goggin, Head
quarters and Headquarters Canpazv, .54th Quartennaster Base 
Depot, was, at Camp ~, Virginia, on or about 24 V,.arch 1944, 
in a public place, to-wit, Building T-1321, drunk and dis
orderly while in uniform. 

CHARGE IIa Viol~tion of the 96th Article of War. 

Specification: In that Second Lieutenant Lee w. Goggin, Head
quarters and Headquarters Ca:i.pany, .54th Quartermaster Base 
Depot, did, at Canp Lee, Virginia., on or about .24 March 1944, 
while in Building T-1321 willfully and wrongfully expose in 
an indecent m.anmr to public vi~ his penis. 

He pleaded not. guilty to and was f'ound guilty of all Charges and Specifica
tions, with the exception of. the words "wilfully and" in the Specification 
or Ctiarge n, or which' excepted words he was found not· guilty. No evidence 
or previous convictions was introduced. He was sentenced to dismissal and 
tot;al forfeitures. . The reviewing authority approved only so much of the 
sentence as provided for dismissal, and forwarded the record of trial for 

. action under Article of War 48. , 
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3. Summary of evidence. 

Technician 4th Grade Julia A.Pokorski, Technician 5th Grade Beatrice 
M. Emery, and Private First Class Anna C. Cohen, all members of Headquarters 
Company, WAC Detachment, Camp Lee, Virginia, were preparing breakfast for 
their company at 0430 on 24 March, when they heard someone attempting to open 
the side door of their mess hall. Corporal Emery went to the door, looked 
outside through the 'Window, and saw accused, who called, "Open up or I 111 
freeze" (R. 22, 24, 25, 28). The door stuck, and could not be opened. 
Corporal &nery twice told accused to go around to the back door, and he 
finally left and entered the mess hall through another side door. As he 
walked arourxl the corner of the serving counter which separated the kitchen 
fran the mess hall, the three cooks perceived that his blouse and trousers 
were unbuttoned, and his private parts fully exposed (R. 22, 23, 25, 26, 28). 

15.ss Cohen told Pokorski atxi Emery to call the guard, to which ac
cused replied mockingly, "Yes, call the Corporal of the Guard" (R. 23, 25, 
28). Pokorski and Emery ran outside to do so. Meanwhile, Captain Hattie 
Ratcliff, Headquarters Company, ran in. She had been awake in her quarters, 
and had seen through her window accused's efforts to get in the mess hall 
door, -and had ccxne to learn what was the trouble (R.18). Accused had gaie 
into a rear store room, 'Where she found him. standing 11in a very slouchy 
position", his previously· observed· condition still ccntinuing. She also 
went to the door atxi called for the guards, then returned to the store room 
(R. 19, 20, ?-3,- 25, 28). 

Private George A. Natsios, Company A, 13th Regiment, and Private 
Frank E. Lewis, Company B, 13th Regiment, were on guard duty in the WAC • 
area. As he was passing the mess hall Natsios heard screams, turned, and 
saw the women run from the building. He ran into the mess hall and to the 
store roan. Private Cohen was telling accused that he "could be at least 
gentlemanly enough to button your clothes• (R. 21, 27, 28, 30). Lewis 
followed Natsios into the buildi:[\g from his guard station. Accused made no 
effort to adjust his clothing, but told the two guards that "They couldn't 
hold him because he was an officern (R. 23, 28, 30, 33, 34). lratsios was 
trying to hold accused, -who apparently was trying to get into the dining 
roan. Accused called Captain Ratcliff a son-of-a-bitch, and made cne or two 
otI_ier obscern; remarks to her and the other women (R. 26, 29, 32, 33). He 
seized Le~ rifle, and wrestled with Le\"f.ls for possession of it, once 
pushing Lewis across some large food cans. Natsios set his weapon down 
got behind accus ad, . threw his ann around accused's neck, and threw him ~n 
th«, floor, where he proc~eded to sit on accused's chest until the military 
police arrived. It was not difficult to subdue him {R 19 23 26 29 31 
33, 34). • ' ' ' ' ' 

Accused made no improper advances toward any of the women during the 
time he was in the mess hall (R. 20, 23, 26, 29, 34). All testified that 
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.,e showed no indication that he was aware of his exposure and the condition 
of his clothing. (R. 21~ 23, 24, 27, 29, 34). He did adjust his trousers 
v.nen told to .do so by 1'latsios (R. 32, 34) •. In the opinion of all the . -
witnesses, he was drunk, for in addition to the disarray of his clothing, · 
his hat was awry, his breath smelled of whiskey, and he swayed somewhat in 
his posture (R. 19, 20, 22, 26, 28, 31, 33). · · 

Accused was taken to the dispensary of the Station Hospital, where 
he was examined by First Lieutenant Lester Siegel, Medical Corps, the· 
medical Officer of the Day. Lieutenant Siegel testified that accused's 
hair was mussed, the pupils of his eyes were dilated, his face was flushed, 
his uniform in disorder, and he stood unsteadily. He had difficulty in per
forming physical coordination tests. It was witness I opinion that accused 
was moderately intoxicated and that he was unfit for duty. 'lbere was no 
sign cf illness or injuiy (R. 7, 8). A blood alcohol content test was twice 
taken, at 0520 and 0620, by Private First C~ss Frank J. Svec, 1326th Service 
Unit, of the Station Hospital. Precautions were taken to insur~ that alco
hol was not used as a sterilizing agent in the test. The first test showed 
an alcoholic content of 1. 8 milligrems per 100 cubic centimeters, while the 
second showed 2.00 milligrams (R. 9, 10, 16, 17). Major Marshall M. Lieber, 
Medical Corps, Chief of the hospital laboratory service, with extensive ex
perience as a pathologist, testified that a blood alcohol content of 1.5 
milligrams or more indicates without question that the individual from whan 
the specimen was taken is under the influence of-alcohol (R. 11-15). 

Evidence for the defense. 

Accused's rights as a witness were explained to.him by the law 
member, and at his own request he testified under oath. On the evening or 
23 llarch his organization held a party at the Officers' Club to celebrate 
their impending departure. It lasted from 1845 until after 2300, and in
cluded liquor and food. Following the party accused walked with "Lieutenant 
Parish" to accused's quarters, where they awakened other .officers by way of . 
horseplay. They then went to Lieutenant Parish's quarters, did the same 
thing, and had "a couple o£ nightcaps before going to bed". Accused left at 
approximately 0130 and went to his own quarters and to bed. He did not 
feel well, and arose and went rut for some air. He remembered nothing until 
being with the milita:ry police the next morning and admitted he was drunk 
(R. 34-37). . ' · . 

4. The record_ of trial sustains the court's findings beyond any doubt. 
Accused adnitted being drunk. While he claimed that.he did not remember his 
presence in the WAC area, his act of indecent exposure or other events · 
there, ~11-~itnesses for the prosecution told uncontradicting stories. His 
lack or failure of memory constitutes no defense to these charges • 
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5. War Department records shOII" that accused is 30 years of age. 
He is a high school graduate, and appears to have been a gasoline sta
tion attendant for the seven years prior to his entry into the Army 
in February of' 1943. He attended '!'he Quartennaster School, Camp Lee, 
Virginia, and was collllDissioned a second.lieutenant, Quartermaster 
Corps, upon graduation therefroni on 'Z7 October 1943. 

6. The court was legally constituted, and had jurisdiction of 
the person and the offenses. No errors injuriously affecting the 
substantial rights of accused were committed during the trial. In 
the opinion of the Board of Review the record of trial is legally 
sufficient to support the.findings of guilty and the sentence and 
to warrant confirmation of the sentence as approved by the review
ing authority. Dismissal is mandatory upon conviction of violation 
of Article of War 95 and authorized upon conviction of violation 
of Article of War 96. 

Judge Advocate 

Judge Advocate 
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1st Ind. 

War Department., J.A.G.o • ., 9 MAY 1944 - To the Secretary o£ War. 

- -. 1. Herewith transmitted for the action of tha President are too 
. record ot trial and the opinion o£ the Board of Review in the case of 

·Second Lieutenant Lee w. Goggin (0-1596663)., Quartermaster Corps. 

2. I concur in the opinion of the Board o£ Review that the 
record o£ trial is legall.y sufficient to support the findings and 
the sentence and to warrant confinnation thereof. In view of accused's 
previou.:. good record., the fact that the court excepted the words, "wil-

- · r~· and" £rem the finding of guilty of the Specification involving··· 
indecent exposure., and o£ the fact that accused was obviously under 
the influence of liquor at the time, I believe that his offense repre
sents an episodic incident rather than a fundamental character defect. 
I recamnend that the .sentence be confirmed but tha.t.._the execution there-
o£ be suspended during good behavior. · , 

J.-. Consideration has been given to a letter eated 3 April 1944 
.fran Mrs. Florence Peach, accused •s mother-in-law., to tha President., 
requesting cl.em.ency., and inclosing an undated letter from accused to 
her. Consideration has al.so been given to a letter dated 5 .ipril 
1944 to The Judge Advocate General £ran the Honorable Fred J. Douglas., 
Member of Congress., inclosing correspondence between Mr. L. WSJ"land 
Smith and Mr. Pierrepont Noyes of Oneida., New York; to the same ef-
fect. · 

4. Inclosed are a draft o£ a letter for your signature trans
mitting the record to the Fresident for his action and a fonn of Ex
ecutive action designed to carry into effect the recommemation bere-
inaboy-e made, should such action meet w.i'th approval. · 

~ ~ - Q.-......... 9___.__ 

.r.zyron c. Cramer., 
Major General., 

The Judge Advocate General. 
5 Incls. 

Incl.1-Record of trial. 
Incl.2-Draft let. sig. Sec.War. 
Incl• .3-Form of action. 
Incl;4-Let. 3 A.pr.1944 fr. Mrs. 

Florence Peach, 'W/Incl. 
Incl.5-Let. 5 Apr. 1944 fr. Hon. 

Fred J. Douglas 11/Incl. 

(Sentence confirmed but execution suspended. G.C.M.O. 259, J Jun 194A) 
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