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WAR DEPARTMENT 
Army S~rvice Foroes 

In the Office of The Judge Advocate Genera.! 
Washington, D.C. (1, 

SPJGK 
CM 254940 

SO MAY 19« 

UNITED STATES ) THIRD AIR FORCE 
) 

v. ) Tria.l by G. C.M., convened at Morris Field, 
) Charlotte, ?forth Carolina, 29 Ma.roh 1944. 

Corporal George W. HOLDEN ) Holdena Dishonorable discharge {suspended) 
(7008819 ), Priva.te WILLIAM ) and confinement for one (1) year. Crowe& 
A. CRECELY (12098104), and ) Confinement at hard labor for six (6) 
Corporal BENJAMIN D. CROWE . ) months a.nd forfeiture or $33 per month for 
(14047531 ), a.11 or ·Be.se ) a like period. Holdent Rehabilitation 
Detachment, Aiken Army Air ) Center, Fourth Servioe COI!l!iland, Fort Jackson, 
}~eld, Aiken, South Carolina.~ South Carolina •. 

OPINION of the BOARD OF REV!ffi 
LYON, ANDRE,WS a.nd SONENFIEID, Jw;g_e Advocates. 

1. The record or trial in the oase of the soldiers named a.bove ha.a 
been examined in the Office of The Judge Advocate General and there found 
legally insufficient to support the findings and sentence as to Corporal 
Crowe. The record has now been examined by the Board or Review, and the 
Board submits this, its opinion, to The Judge Advocate General. 

2. The only question involved is whether the evidence wa.s legally 
suffioient to support the findings of guilty aa to Crowe. He we.a found 
guilty of the Charge and of Specification 2 thereof. The other Specifioa.
tions did not relate to him. The Charge and Specification 2 were as follows a 

CHA.RGEa Violation of the 84th Article of War. 

Specification 2a In that Corporal George W. Holden, Bue Deta.oh
ment, Aiken Army Air Field, Aiken, South Carolina., and Corporal 
Benjamin D. Crowe, Base Detachment, Ai.ken' Army Air' Field. Aiken, 
South Carolina, acting jointly and in pursuance of a. common 
intent. did, at Monetta., South Carolina, on or a.bout 7 Deoember 
1943, unlawfully sell to Sam F. Whitman, three hundred (300) 
pounds or sugar of the value of fif'teen dolls.rs ci1s.oo), 
issued for use in the llili te.ry Service of the United States. 

Crowe pleaded not guilty to the Charge and Specification 2, and, as noted, 
was found guilty. No evidence of previous conviction was introduced. He 
was sentenced to confinement at.ha.rd labor for six months and forfeiture 
of ~33 per month for a like period. The reviewine; a.uthority approved the 
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s·entenoe, ordered its execution, a.nd designated Morris Field, Charlotte• 
North Carolina., a.a the place of confinement. The· proceedings were pub
lished in General Court-:!IIB.rtia.l Orders No. 283, Headquarters Third Air, 
Force, Ta.Jzi>a, Florida., 14 April 1944., 

3. Holden'plea.ded guilty a.nd ma.de a. confession which involved Crowe 
1n the &lleged offense. Neither Holden's plea. of guilty nor his confession 
may be oonsidered against Crowe. After having been warned of his rights 
by the investigating officer, Crowe made a. statement which wa.s a.dmi tted in 
evidence (Proa. Ex. 3 ). In substance the statement was a.s follows I CrCMe 
wa.a a.. oook in the mess hall. AroUDJi the latter pa.rt of December he was off 
duty and lying on his bunk in the barracks when Holden entered and asked 
Crowe to take a ride with him. •ms" §bviously referring to Holden•y 
truck 'WU •s1tting• between the mess hall a.nd the ba.rraoks, and when Crowe 
got in, he did not know wher.e they were going. Crowe noticed 300 pounds 
of,auga.i: in the truck, but, a.s Holden was mess sergeant, Crowe did not 
"question 1t•. When the truck a.pproa.ched the gate, Holden told Crowe 
that he was going to Batesburg a.nd would g:I.ve Crowe a. 11out" to help un-
load the sugar. Holden said f'Urther that he was going to Story's filling 
station to unload, and that he would give Crowe ~5. Upon reaching "Story's", 
th.ey unloaded the sugar, end Holden told Crowe that they would receive 
their money two days later. , Two days later, Holden a.nd Crowe went; to the 
New Cafe in Batesburg a.nd met a man named "Se.mu, whom Crowe recognized a.a 
being. a fireman on the ba.se. 9 Sa:mu gave Holden $60 and Holden gave Crowe 
$10 aa Crowe•s •out•. · 

The prosecution and defense entered into a stipulation regarding the 
testimony which Sam F. Whitman would give if oalled a.s a. witness. Al3 thus 
stipulated, his testimony is as followu, He was employed a.s a civilian fire
man at the Aiken Air Base. In November or December 1943, a soldier na.D3d 
George Holden, also at the base, asked Whitman whether the latter could 
dispose or SCIID9 sugar for him. Whi tma.n said he would try, a.nd he talked to 
a. 9bootlegger 11 who lived near Ba.tesburg, South· Carolina.. The sugar ha.d al
ready been delivered to B. A. Story's filling station near Monetta, South 
Carolina, by Holden. Whitman took the sugar to the bootlegger, who pa.id him · 
$60 for the 300 pounds. Whitman gave that amount to Holden at ,the New Cafe 
in Bateaburg (R. 5-6). 

The rest.of Whitman's stipulated testimony relates to a sugar deal ob
vi~ualy different from the one referred to by Crowe in his statement, and 
does not connect Crowe with the transaction. 

Crowe did not testify or make an unsworn statement. 

-Sinoe the sugar apparently ha.d been delivered to Story's before Vfuitma.n 
.was even approached, his testimony to the effeot that Holden was the person 

who brought it there, constituted hearsay and was incompetent. The mere 
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faot t~at the·testimonywas stipulated does not eradicate its hearsay 
· .character (MCM, 1928, par. 126b). Nor does the failure of the defense 

to object to the hearsay testimony amount to a waiver (!!., par. 126~). 

4. To oonvict Crowe it was necessary to prove beyond a reasonable 
doubt' that he and Holden, acting jointly and in pursuance of a common 
intent, unlawfully sold to mrl.tman 300.pounds of sugar of the value of 
$15, issued for use in the military service of the United States (MC¥, 
1928, par. 144a). It seems -clear from the evidence that accused's state
lllBnt and Yfui "bnan' s testimony referred to the same transaction. AssUllling, 
but not deciding, that e.ocused' s statement went far enough to oonsti tute 
a confession, we.a there sufficient proof of the corpus delicti? In the 
opinion ot the Board ot Review there waa not. There was no competent 
prc,,of tending.to show either directly or by reasonable inference that 
the ·sugar in question had been issued for use in the military service of 
the United States. The whole deal looks suspicious, but suspioion is not 
a proper basis for conviction. It is not enough that an accused be guil tyJ 
he must be proved guilty. -

6. For the reasons stated, the Board of Review is of the opinion 
that as to Crowe the record of trial is legally insufficient to support 
the findings of guilty of'the Charge and Specification 2, and legally in
sufficient to support the sentenoe. 

http:tending.to
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1st Ind. 

1 JUN 1944
War Department, J.A.G.o., - To the Secretary of War. 

1. Herewith transmitted for your action under .Article of War so!, 
a.s Blllended by the a.ot of 20 August 1937 (50 Stat. 7241 10 u.s.c. 1522), 
is the record of. trial in the ca.se of Corporal George W. Holden 
(7008819), Priva.te William A. Creoely {12098104), and Corporal Benjamin 
D • .Crowe (14047531), all of Base Detachment,. Aiken Army Air Field, Aiken, 
South C-.roli?!,8.. 

2. I concur in the opinion of the Boa.rd of Review· e.nd for the 
reasons stated therein recommend that as to Corporal Crowe the findings 
of guilty of the Charge e.nd Specification 2 thereof and th~ sentence 
be vacated and that a.11 rights, privileges, and property of which a.ooused 
Crewe has been deprived by virtue of the findings and sentence so vaoa.ted 
be restored. 

3. Inolosed is a. form of a.otion designed to oa.rry into effect the 
recommendation hereina.bove made, should it meet with approval. 

~ ~-~°'-''. 

Myron C. Cr8.lller, 
Major General, 

The Judge Advocate General. 
2 Inola. 

Inol.1-Record of trial. 
Inol.2-Form of action•. 

{Findings and sentence vacated in part in accorda~e with recommendation 
of The Judge Advccate General, by- order of the Under Secretary of War. 
G.C.M.O. 297, l? Jun 1944) 

- 4 -
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rtAR DEPARTl.lENT 
Army 2er.y:.ce Forces 

In the Office of 'l'ne .1u.dge Advocate General (5)
Washington, D. C. 

SPJGN .l 1 MAY 1944CI,i 2549/JJ 

UNITED STAT.GS ) THIRD A.IR FORCE 
) 

v. ) Trial by G.C.M. 1 convened at 
) Dale Mabry Field, Tallahassee., 

Second Lieutenant GECRGE 17. ) Florida., l April 1944. Dis
MYLES (0-702828), Air Corps.~ missal, total i'ort'eitures and 

conf'inement !or one (1) year·
) and seven (7) months. 

~~-----------OPINION o! the BOARD OF REVIEW' 
LIPSCOMB, SH2:PHE1ID and GOLDEN, Judge Advocates 

l. The Board of Review has ex8llli.ned the record o! trial in the 
case of the ofi'icer above-named and submits this, its opinion to The 
Judge Advocate General. · 

2. The accused was tried upon the following Charge and Speci
i'ications: 

CHARGE: Violation of the 96th Article of War. 

Specification 1: In thB.t 2nd Lieutenant George 11. Ltrers, 
Dale lJabry Replacement Depot I:etachment, having been 
restricted to the limits of his barracks, did, at 
Dale Mabry Field., on or about 4 March 1944., break 
said restriction by leaving the lim:1ts of b:1.s barrack• 
and the limits of the base. 

Specit.Lcat\on 2: In that 2nd Lieutenant George w. M,Yers, 
Dale Mabry Replacement Depot Detachment, was at Talla
hassee, Florida., on or about 5 1iarch 1944, drunk and dis
orderly in uniform in a public .place, to 11it, Route #90., 
West of the City of Tallahassee, nor:l.da._ 

Specification 3: In that 2nd Lieutenant George 11. Jqers, 
Dale Mabry Replacement Depot Detachment., was at Talla
hassee., F1orlda., on or about 23 February 1944, drunk 
and disorderly in uniform in a public place, to w.i.t: 
The Cherokee Hotel. 

http:nor:l.da
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Specification 4: In that 2nd Lieutenant George w. eyers, 
:Cale : ..abry }~eplacement Depot Detachment was in the 
vic:'..nity of Tallahassee, Florida., on or about 22 E'ebruary 
1944, dru.•1.k in uniform in a public place., to wit: the 
Rendezvous Club on Route #90, in Leon 80:nty, West of 
Tallahassee., Florida. 

Specification 5: In that 2nd Lieutenant Gaorcie w. 1Jyers, Dale 
~abry Replacement Depot Detach~ent, was at Tallahassee, 
Florida, on or about 12 February 1944, drunk in unifor.:n in 
a public place, to wit: Victory Tavern, 3:Ionroe Street, 
Tallahassee, Florida. 

Ee pleaded not guilty to and was found guilty of the Charge.and all its 
Specific:-tions. ·]e was s.:.;ntenced to be dismiss:!d.the service., to for
feit all pay and allo,.ances due or to become due and to be confined 
at hard labor at such place as the revLwinb authority might direct 
for the teni1 of one ye:::..r ~nd seven months. The reviewinf; authority ap
proved the sentence and forwarded the record of trial for action under 
Article of rrar 48. 

J. The e_vidence for the prosecution shows that on the afternoon 
of 12 February 1944 in response to a telephone call two enlisted military 
police ·;";ent· to the Victory Tave, n, Tallahassee, Florida, vrhere they 
fotmd the accused drunk and in unL'onn at the b.:.r attempt~ to write 
u~on an envelope. They escorted him to the :1'.P s·tation ',vh8re he was 
belligerent and profane and the sergeant in charge dispatched him to the 
post. According. to the sergeant and the t','fo enlisted r.iilitary police 
the accused exuded the odor of alcohol, spoke thickly, walked unsteadily 
and was "drunk but not out" \R. 19-20, 21-22, 22-23). 

On the nif;ht of 22 February 1944 at about 2345 o•clock the.ac
cused in compa:iy with a ;;irl and another couple 1•,as at The Rendezvous Club 
near the same city. On this occasion, according.to the ~'.P witness, he was 
"pretts.r drunkn but was not detained as his companions agreed to take 
him to the post i.'lll11ediately. The next day at noon, according to the same 
witness, in response to a telephone call ,he went to The Cherokee Hotel, 
Tallahassee, Florida, Ylhere the accused VJas found in a drunken condition 
in the lobby. The hotel manager accused h~n of havinb vomited there which 
he did not deny and his uniform and the rug in the lobby indicated that 
the hotel manager's acci....sation "Ir.ls well .founded. In the opinion of the 
witness the accused was definitely drunk and was taken again to the MP 
Station ,mere according to such witness and another the accused was 
noisy, profane and drunk. He was·de~vered to his cO!ll!llanding officer 
who verbally restricted him to his barracks which restriction was within 
an hour confinned by a specific written restriction receipt of which was 
acknowledged by the accused and admitted.into evidence. In the meantime 
the accused had been given a sobriety test as his commanding officer 
observed that he was drunk (R. 5-11., 13, 16-lS; EX. 1). 

On the evening of 4 March 1944, the accused's r~itriction not 
havinG been lifted., the alert officer as was his duty at about 2130 o'clock 

- 2 -
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checked the accused's baITacks to ascertain whether the restriction was 
being observed. He found the accused outside., sitting in an automobile 
'With two women. He was directed to enter his barracks and to rigidly 
follow his restriction which he agreed to do. However., at 0145 o'clock., 
only five hours later., a recklessly driven automobile ,1as stopped on highway 
number 90 at a point about .f'our miles from the city by two state highway patrol
men and a mi.litary police. The automobile was being driven by a woman and 
the accused was 11pass-sd out" beside her. He was definitely drunk; his 
blouse and cap were missing; and bis trousers were open exposing his penis. 
One o! the patrolmen drove the woman's car into the city and the accused 
and bis woman companion were taken to the police station in the patrol 
car during which journey hi.a companion argued and the accused became 
profane and abusive. At the station his companion was char&ed with 
reckless driving and the accused 'l"ias taken to headquarters (R.. 5-11., 11-
12., 12-14.,·15-18). 

4. The evidence !or the defense shows t:.1at the sobriety test 
given the accused at about 1545 o'clock on 23 February 1944 although 
finding his speech, walk, and ability to stand to be normal andlrl.s 
blood alcoholic content to be less than 1% of a milligram per lCX) c.c•., 
found him to be drunk and unable to perform his duties. According to 
the stil:>UJ.ated testimony of his woman companion on the nights of' 22 . 
February 1944 and 4-5 1iarch 1944, the accused on the .former occasion had 
not been intoxicated and on the la1;,ter o·ccasion he had, at her request., 
accompanied her to a restaurant., knO'\"IIl as the "Chicken House" and located 
some ten miles !rom the city., to secure something to eat. They had left 
his barracks about 2330 o'clock., had spent·about t'Ho hours at the restaurant 
and were returning when arrested. The accused., according to her., was not 
drunk; his clothes were not disheveled; his person was not exposed; and he 
ha4 not been either profane or abusive (R. 23, Exs. 2, 3). 

The accused., after explanation of' his rights as a witness.,· elected 
to testify. He admitted his guilt o.f breach of restriction and that on 
each of the four occasions he h~d been drinking but contended that he was 
not drunk on any o! them, was never profane or disorderly., and was appro
priately clad so that his person was not exposed on the last occasion. 
He de.-ru.ed vomiting in the hotel lobby and abusing the milltary police 
at SifY time. He attributed his conduct to worry over his parents• 
health, dissatisfaction with his assignment and ltl.s inability to over
come the temptation of his woman companion's invitation to accompany 
her (R. 24-29). ' 

5. In rebuttal the prosecution recalled one of' the state highway 
patrolmen who testified that when the automobile was stopped on the.morn
ing of 5 March 1944 it was beyond the named restaurant with reference to 
the city. H.e also reiterated his testimony concerning accused's condi-
tion at that time (R. 29-.30). · 

6. Specification 1 of the Charge alleges that the accused having 
been restricted to his barracks broke said restriction on or about 4 
March 1944 by leaving the limi.ts o! his barracks and the limits of the base. 

- :, -
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Breach of' restriction is violative of Article of War 96 and a wil.l.f'ul or 
,rrong__,:ful. intent is not an essential element of such offense (Cll 23481.S 
/j.9Q.J, II' Bull. JAG, Sept. 1943., sec. 454 £'47., P• 342). 

The evidence for the prosecution conclusively establishes that the 
accused had been restricted to his barracks'except during mess time 
and for formations. The restriction had been orally imposed, confirmed 
in 1ll'iting and acknowledged by the accused. It had not been lifted on 4 
11arch 1944 when the accused breached it twice, first by. leaving his bar
racks to converse 1dth his two women in an automobile outside of the 
barracks and second by leaving not only his barracks but also the base 
about three hours later nth one of the women and going to a restaurant 
some miles distant even after having been cautioned in the meantime to 
observe the restriction. The evidence for the prosecution establishes 
the accused's alleged dereliction.beyond a reasonable doubt which is cor
roborated by- the evidence for th(3 defense and is admi.tted b7 the accused. 
The court's findings of guilty of Specification 1 and of the Charge are 
therefore fully warranted. 

?. Specif'ications 2-.S of the Charge allege that the accused oa 
four separate dates was drunk in uniform at four different designated 
public places, namely a public highway, the lobby- of a city- hotel and 
two taverns a11d that at the !irst two of such place• be was likewise disorder
ly-. Drunkenness in a public place while in uniform is violative of J.rti-
cle of War 96 and such conduct when attended by- disorder~ conduct is cer
tainly likewise so violative (~~ 1928., par. 15~ Cll 122254 J5.9liJ Dl.g. 
Ops. 1912-1940 JAG, Sec. 453 ~_/). 

The evidence for the prosecution so overwhelmingly- establishes 
by numerous· witnesses that the accused was intoxicated on all four 
occasions as alleged that arr:, suggestion to the contrary is rendered 
idle. ill !our places were public ones and on each occasion the 
accused was in uni.form. The accused himself admits drinking of 
intox!.cants on each occasion but weakly contends that he was not 
drunk. The testimony of nUlfLerous witnesses and the repetition of such· 
reprehensible conduct belie his words and render them wholl7 umrortcy 
of belief. At the hotel his vomiting upon the rug in the lobby coupled with 
his profane and abusive l.a.nguage without a doubt constituted disorderly 
conduct as did his disheveled condition and exposure ot his person when 
last arrested when he also used profane and abusive language. The 
evidence, consequently., establishes bis guilt as alleged beyond area
sonable doubt and amply supports the court's findings of guilty- of the 
Charge and Specifications 2-5 thereunder. · 

8. The accused is about 21 years old. The War Department records 
show that he has bad enlisted service !rom l.S Februar,.. 1943 until .S 
December 1943 when he was commissioned a temporary second lieutenant 
upon completion of Officers Candidate School and that he bas had active 
duty as an officer since the latter date. 

-4-
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9. The court was legally constituted. No errors injuriously 
a£.fecting the substantial rights o.f the accused were committed 
during tbe trial. For the reasons stated the Board ot Review is of the 
opinion that the record of trial is legally su.f!icient to support the findings 
of guilty of the Charge and all its Specifications and the sentence, and 
to warrant confirmation thereof. Dismissal is authorized upon 'con-
viction ofa violation o.f Article o:t War 96. 

~ t.~udge Advocate 

. \()~~ , Judge Advocate 

fi..f.td~ , Judge Advocate 

- 5 -
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SPJGN 
CM 254946 

1st Ind. 

War Department;., J.A.G.o• ., Z2 MAY 1944 - To the Secretar,r of "far. 

1. Herewith transmitted .for the action of the President are 
the record of trial and tm opinion of the Board o.f Review in the 
case of Second Lieutenant George W. Myers (0-702828)., Air Corps. 

2. I concur in the opinion .of the Board of Review that the 
('

record of trial ·is legally sufficient to. support the f'indilli:S and 
the sentence and to warrant confirmation thereof. I recommend that 
the sentence be confirmed but that the !orfeitures and confinement 
imposed be remitted., and that the sentence as thus modifl.ed be or
dered executed. 

3. Consideration has been g1ven to three letters addressed 
to the President .from Mrs. w. c. Myers., mother o.f the accused., Mrs. 
1.Yilliam F_. Bales., and Dr. Leonard O. Wheeler., respectively. 

4. Inclosed are a draft of a letter !or your signature., trans
mitting the record to the President for his action., and a form ot 
Executive action designed to carcy into effect the .foregoing recom
mendation., should such action meet with approTal. 

Q . Q__Q___Qt...-....._ 

Myron C. Cram3r., 
Maj or General., 

The Judge Advocate General. 

6 Incls. 
Incl l - Record of trial. 
Incl 2 - D.ft. of ltr. for 

sig. Sec. of War. 
Incl 3 - Form of Executive 

action. 
Incl 4 - Ltr. fr. Mrs. W. C. Myers 
Incl 5 - Ltr. fr. Mrs. W. F. Bales 
Incl 6 - Ltr. fr. Dr. Leonard o. Wheeier 

(Sentence confirmed but forfeitures and confinement remitted. 
G.C.M.O. 356, 15 Jul 1944) 

-6-
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WAR DEPARTMENT 
Services of Supply (11) 

In the Office of The Judge Advocate General 
Washington, D. C. 

·cM 254947 9 Jun 1944 

UNITED STATES ) SIXTH AIR FORCE 
) 

v. ) Trial by G.C.M., convened at 
). Albrook Field, Canal Zone, 

Major JAMES A n\TLY (0-406763), ) 23 February, 13 March 1944. 
Signal Corps. ) Dismissal. 

CHARGE Is "Violation of the 93rd Article of ,.ar." 
Specification 1.-"In that Major James A. taily, Signal Corps, 

Headquarters and Headquarters Company, 516th Signal Aircraft Warning 
Regiment, formerly Captain, First Reporting Company, 558th Signal 
Aircraft Warning Battalion (Special), did, at or near Fort Gulick, 
Canal Zone, between on or about 12 April 1943, and on or about 1 June 1943, 
feloniou.sly embezzle by fraudulently converting to his own use the sum 
of approximately $1,080.57, funds of the First Reporting Company, 
Special Account, to be used in connection with Fort Davis Post Exchange, 
entrusted to him as custodian thereof·" 

Specification 2.-"In that Major James A. Ddly, Signal Corps, 
Headquarters and Headquarters pompany, 516th Signal Aircraft Warning 
Regiment, formerly Captain, First Reporting Company, 558th Signal 
Aircraft Warning Battalion (Special), did, at or near Fort Gulick, 
Canal Zone, between on or· about 1 December 1942 and on or about 22 
February 1943, feloniously embezzle by fraudulently converting to his 
awn use the sum of approximately $1,065.54, funds of.the First Reporting 
Company, Special Account, to be used in connection with Fort Davis 
Po.st Exchange, entrusted to him as custodian thereof. n 

$peeification J.-"In that Major James A. !Bil)", Signal Corps, 
Headquarters and Headquarters Company, 516th Signal Aircraft Warning 
Regiment, formerly Captain, First Reporting Company, 558th Signal 
Aircraft Warning Eattalion (Special), did, at or near Fort Gulick, 
Canal Zone, between_ on or about 6 June 1942 and on or about l March 
1943, feloniously embezzle by fraudulently converting to his own 
use the S1llll of approximately i116.oo, funds of the First Reporting 
Company, Coupon Account, to be used in connection with Fort Davis 
Post Exchange coupons, entrusted to him as custodian thereof." 

CHARGE II: "Violation of the 95th Article of War." 
Specification 1.-"In that Major James A. Daily, Signal Corps, 

Headquarters and Headquarters Company, 516th Signal Aircraft Warning 
Regiment, did, at or near Post of Corozal, Canal Zone, on or about 25 

·.May 1943', with intent to deceive Colonel Louis J. Tatom, Colonel 
William M. Talbot, and Major Robert E. L. Knapp, officially state to 
the said Colonel Tatom, Colonel Talbot, and Major Knapp, that he had 
seven authentic vouchers totaling about One Thousand O:>llars, repre
senting valid claims against the United States, payment for which 
had been made by him as an Agent Finance Officer-and on which he 
could and would obtain reimbursement and apply the proceeds to the 
First Reporting Company, Special Account, which statement was known 
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by the said Major James A. Iaily to be untrue, in that these vouchers 
were not true authentic vouchers against the United States." 

Specification 2.-"In that Major James A. Daily, Signal Corps, 
Headquarters and Headquarters Company; 516th Signal Aircraft ~arning 
Regiment, did, at or near Post of Corozal, Canal Zone, on or about 
20 June 1943, with intent to deceive Colonel William M. Talbot, 
Lieutenant Colonel Fletcher K. Ware, Major Robert E. L. Knapp and 
Major Mathew J. B.lrrell, officially state to the said Colonel Talbot, 
Lieutenant Colonel Ware, Major Knapp and Major Burrell, that seven 
standard forms No. 1034, Public Vouchers for Purchases and Services 
Other Than Personal, made out to Esuebio Diaz, Angel Alfredo Mena, 
Sidney O. Duffy, Esuebio Diaz, Esuebia Diaz, Esuebio Diaz and Angel 
Mena, respectively, as payee, which he had in his possession and 
e~hibited, were authentic vouchers, representing valid claims against 
the United States~ payment for which had been made and on which he 
could and would obtain reimbursement and apply the proceeds to the 
First Reporting Company, Special Account, which statement was known 
ey the said Major James A. Da.ily to be untrue, in that these vouchers 
were not true authentic vouchers against the United States." 

Specification 3.-"In that Mljor.James A. taily, Signal Corps, 
Headquarters and Headquarters Company, 516th Signal Aircraft Warning 
Regimen~, formerly Captain, First Reporting Company, 558th Signal 
Ai:-craft Warning Blttalion (Special), did, at or near Fort Gulick, 
Canal Zone,· between on or about 6 June 1942 and on or about 25 May 
1943, wrongfully and dishonorably neglect his duties as an officer 
and as custodian of the Special Account, First Reporting Company, 
558th Signal Aircraft Warning Battalion, by failing to maintain an 
adequate accounting system for this fund.". . 

Specification 4.-"In that.Major James A. Iaily, Signal Corps, 
Headquarters and Headquarters Company, 516th Signal Aircraft Warning 
Regiment, formerly Captain, First Reporting Company, 558.th Signal Air
craft Warning Battalion (Special), did, at or near Fort Gulick, 
Canal Zone, between on or about 1 October 1942 and on or about 1 
March 1943, wrongfully and dishonorably neglect his·duties as an 
officer and as custodian of the Special Account, First Reporting 
Company, 558th Signai Aircraft Warning Battali<?n, by borrowing money 
~herefrom for his personal use and by failing to properly manage 
this fund." 

Specification 5.-"In that Major James A. Daily, Signal Corps, 
Headquarters and Headquarters Company, 516th Signal Aircraft 'Naming 
Regiment, did, at or near Fort Gulick, Canal Zone, on or about 14 
February 194.3, with intent to deceive a Board of Officers appointed 
to examine the company fund, of which he was custodian, being property 
of the First Reporting Company, 558th Signal Aircraft Warning Battalion: 
(Special), execute a certificate dated 14 February 1943 purporting 
to be a.complete and accurate statement of all outstanding debts and 
obligations existing on 30 November 1942 pertaining to the company 
fund, First Reporting Company, 558th Signal Aircraft ,.,'faming Battalion 
(Special), which certificate was f~lse in that it did not include or 
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set forth a debt owing on JO November 1942 to the Fort. Iavis Post 
Exchange in the amount of approximately $638 .88, which said certifi
cate was on the date of the execution thereof, known by the said 
Major James A. I:aily to be false." 

Specification 6.-"In that Major James A. Iaily, Signal Corps, 
Headquarters and Headquarters Compacy, 516th Signal Aircraft Warning 
Regiment, did, at or near Fort Gulick, Canal Zone, on or about 14 
February 1943, with intent to deceive a Board of Officers appointed 
to examine the compacy fund, of which he was custodian, being property 
of the First Reporting Company, 558th Signal Aircraft Warning Blttalion 
(Special), execute a certificate dated 14 Febzuary 1943 purporting to 
be a complete and accurate statement of all outstanding debts and 
obligations existing as of this date pertaining to the company fund, 
First Reporting Company, 558th Signal Aircraft Warning Battalion 
(Special), which certificate was false in that it did not include or 
set forth a debt owing on 14 February 1943 to the Fort tavis Post 
Exchange in the amount of approximately $717 .19, which said certifi
cate was on the date of the execution thereof, known by the said 
Major James A. Daily to be false." 

(Opinion of the Board of Review is SECRET) 

(Findings disapproved in part. Sentence confirmed. G.C.M.O. 428, 
4 Aug 1944) 
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Army Service Forces 
In the Office of The Judse Advocate General 

\iashington, D. C. 

S?JGV 
CM 2549(:/) 

5 JUN 1944 
UNIT~D STATl:S ) SECOND AIR FORCE 

) 
v. ) Trial by G.c.i:., convened at 

) 
Second Lieutenant EDD. ) Tucson, Arizona, 7 April 1944. 
ROBE:aTS (0-668776), ~ir ) Dismissal. 
Corps. ) 

OPINION of the BOARD OF REVIh11 
TAPPY, H!.'i'..'lOOD and TREVETHAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHA..~GE I: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant Ed D. Roberts, 
233rd Army Air Forces Base Unit (COTS) (H) was, at 
Davis-1ionthan Field, Tucson, Arizona, on or about 
JO March 1944 in a public place, to wit, the Bar of 
the Officer's Club, drunk and disorderly while in 
uniform. 

CHARGE II: Violation of the 64th Article of ~Tar. 

Specification: In that Second Lieutenant Ed D. Roberts,
* * *, did, at Davis-rfonthan Field, Tucson, Arizona, 
on or about 30 ~1'.arch 1944, lift up a weapon, to wit, 
a hunting knife, against I.:ajor Harry S. Alexander, 
his superior officer who was then in the execution of 

· his office. 
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Be pleaded guilty to Charge I and its Specification and not guilty to 
Charge II s.nd its Specification. He was found guilty of all Charges 
and Specifications. No evidence of previous. convictions was introduced. 
He was sentenced to be dismissed the service and to forfeit all pay and 
allowances due or to become due. The reviewing authority approved only 
so much of the sentence as provides for dismissal and forwarded the 
record of trial for action under Article of 'iTar 48. 

3. The evidence for the prosecution is substantially as follows: 

On the evening of 30 tla.rch 1944 accused was observed in a 
drunken condition in the bar of the Officers 1 ::)lub at Davis-t.!onthan 
Field, Tucson, Arizona. He was wearing the prescribed officers' uniform. 
At one time he attempted to sit down but missed the chair about a foot 
and a half. He· fell on the floor and was not able to rise until assisted 
by other officers. He became so loud and disorderly that Iviajor Harry S. 
Alexander, _n.ir Corps, ordered accused I s companion "Lieutenant Sellinger" 
to remove accused from the bar. About 30 minutes later, just before 
11 o'clock accused was again observed standing at the door of the barroom 
with his'cap-on and holding a hunting knife in his hand. When ordered to 
put the knife dov,n, accused raised it to a striking position about 
shoulder high. He was seized from the rear~· one officer who attemptea 
to hold both arms, by another officer who grasped the right wrist of his 
hand which held the knife and by still another officer, the officer of 
the day, who seized his left \"1rist. A. terrific struggle ensued and the 
officer of the day finally subdued accused by hitting him twice over the 
head \"dth his service pistol. 

Major Alexander testified that accused re-entered the bar 
about 30 minutes after he was ejected and he first observed him standing 
in the doorway of the bar with his hut on. Ee arose from his table and 
proceeded toward the officer of the day for the purpose of having the 
officer of the day get him out or arrest him. He noticed accused had a 
knife and thereupon altered his course .and went in the direction of 
accused. ~ihen within a few feet of him accused raised his hand holding 
the knife in a threatening gesture with the blade exposed, and said, 11 I 1m 
eoing to kill you l.ia.jor 11 • The statement was made in a very impressive 
tone of voice, with a lot of meaning behind it. In the early part of 
If.arch 19!.4 accused had appeared before a Flying Evaluation Board of ·.vhich 
W.ajor Alexander was a member. Accused claimed he was suffering from 
recurrent air sickness and requested ground duties. The Board's 
determination gave him two alternatives (1) to train as a bombardier 
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and (2) to voluntarily ~esisn his commission (R. 20). 

The follouine day while receiving medical attention for 
his head injuries sustained the previous evenin:, accused told First 
Lieutenant ~'rank O. 3hobe, the medical officer ,vho was treating him, 
that it was his intention the nieht before to kill a certain major 
(]. 27). The knife which accused had in his possession on the evening 
of 30 r::.arch 1944 at the Officers I Club- was received in evidence as 
Prosecution I s :C:xhibit B. It was identified by Captain Nat ':i. 
'.'lashington, Air Corps, the officer who helped restrain accused (R. 13) 
and by accused himself (R. 38). 

4. For the defense. 

~. Captain Arthur A. !.~ell, Finance Department, a 
witness for accused, testified that he was standing about five feet 
from the door at the Officers' Club at about 10:45 on the evening of 
30 I1rarch and observed several officers seize accused. '\'lhen he first 
saw accused he had his hat on and held a knife in his hand. He did 
not see Major Alexander until accused was outside the Sky Room and 
into the hall; but had seen him in the bar earlier that evening. He 
further testified th.at Second Lieutenant John J. Rosenauist was the 
first person to approach accused and he heard him tell ·accused ix> 
11 Get out of here * * * get out and get out quick11 (R. ,.28). Accused 
was standing erect, his f?-ce was pretty white, he seemed to be mad 
about something, was nervous, gritting his teeth and had his hat on. 
When Lieutenant Rosenquist came up to accused he lifted the knife 
about shoulder high and at this time Captain -,iashington grabbed him. 

~. Sevond Lieutenan~ John J. Rosenquist, a witness for 
accused, testified that he saw the accused re-enter· the bar at the 
Officers' Club on the evening of 30 farch and obse,rved that he had 
a knife held about waist high. 3e was the first to go up to him 
and he told accused, "You'd better leave rieht away*** get out 
of here". Whereupon accused swung the knife up. He grabbed accused, 
held his arms and pulled him toward the door. Just then someone else 
grabbed-his wrist. There were a lot of people in the bar during this 
occurrence. 

£• After having his rights as a witness explained by the 
court, accused elected to make a sworn statement.. He testified that 
he entered the Officers' Club between two and three o'clock in the 
afternoon of 30 tlarch 1944. Several days previously accused and 
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several other officers had conceived a new game called Chuck-a-Luck 
or Chug-a-Lug or something like that. The game called for heavy 
drinking and he was not accustomed to that. The game is played~ 
placing a paper napkin over a glass, then tearing the paper off .and 
making a·platform of it. A penny is then placed on the platform 
and each plater takes turns in burning a hole in the paper with a 
cigarette. ·When· the paper is burned so full of holes that it will 
no longer support the coin the penny obviously drops in the elass. 
The player who burned the last hole before the coin dropped is re
quired to consume his driuk without stopping. He did not know 
w.hether it was because hd had been drinking so long or because he 
had eaten no dinner or supper that made the drinks so effective. 
He remembered Major Alexander ordering him to leave the bar and 
instructing his companion officer to take him to his home, earlier 
in the'evening. He remembered being in his room and hearing his 
companion ask him not to return to the club. He remembered going 
back to the club with a knife at his side and standing in the door, 
but did not-remember •ente+ing the building. He stated that his 
reason for carrying the knife in his hand was to see what effect 
the presence of a man with a knife in his hand would have upon th~ 
women present. He first met Major Alexander when he appeared before 
the Flying Evaluation Board, of which the major was a member. He 
bore. no dislike for him; but did have some resentment and said that 
the major turned his head when accused met him on the street (R. 37). 
As to the reason for·his statement to the medical officer the follow
ing morning that he intended to kill a certain major, he testified 
that he said.this to impress the authorities with the idea that he 
was crazy•. · He knew he was in a jam and anticipated court-martial 
proceedings would be brought against him. In order to make it all 
the more convincing he attempted to maim himself by slashing his 
wrists with a razor blade while in the hospital. 

5. The evidence is clear and conv~noing that accused, on the 
evening of 30. March 1944 e,t about 10:30, while in uniform, was drunk 

·and disorderly in the bar of the Officers' Club at Da.vis-Uonthan 
Field, Tucson, Arizona. Major Alexander ordered accused to leave 
the club and go to his quarters. About 30 minutes later accused 
re-entered the club with his hat on and holding a knife in his hand. 
He was pale, gritting his teeth and seemed to be angry.about something. 
lia.jor Alexander approached accused, and as he did accused raised the 
knife shoulder high in a striking position. He was set upon by several 
officers present and was restrained only when rendered unconscious by 
a blow on the head by the officer of the day with his service. pistol. 
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The follo~ing day when accused regained consciousness from the blow 
inflicted and large amount of alcohol consumed, he made a statement 
to the medical officer attending him to the effect that he had intended· 
to kill the major the night before. He also feigned insanity after 
realizing he ..,;as in trouble, by slashing his wrists with a razor blade. 
Each Charge and Specification is sustained by the evidence. 

6. Accused is about.24 years of age. He enlisted in the Army 
'Z7 January 1942, and was discharged 17 December 1942 to accept a 
c.ommission as second lieutenant, Air Corps Reserve. He was ordered 
to active duty on the latter date. 

7. The court was legally constituted and had jurisdiction of 
the person.and the offenses. No errors injuriously. affecting the sub
stantial rights of the accused were committed during the trial. In 
the opinion of the Board of Review the record of trial is legally suf
ficient to support the findings of guilty, to support the sentence as 
approved by the reviewing authority, and to warrant confirmation of 
the sentence. Dismissal is authorized upon conviction of a violation 
of Article. of War 64 or 96. 

" 

~~• Judge Advocate. ..z....o~"'"--=--·----~------~-----' 
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1st Ind. 

War Department, J.A.G.O., 
1 ZJUN IS44 - To the Secret.ary or War. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion ot the Board of Revie,r in the 
case ·of Second Lieutenant Ed D Roberts (0-6687?6), Air Corps. 

2. I concur in the opinio~ of the Board of Review that the 
record of trial is lega~ sufficient to support the findings ot · 
guilty, to sup:port the sentence as approved by the reviewing· authorl:cy 
and to warrant confirmation of the sentence. The Staff Judge'Advocate, 
Second Air Force, reports that before approving the sentence the re
viewing authority requested inforriiation from the Base Commander at 
Davis-Monthan Field as to .the salvage value of accused., and received 
a report to the effect t.i.at accused is "'worthless', that he is 
pennanently grounded., and that Reclassification proceedings had been 
commenced against him prior to the offenses of which.he was convicted 
herein•, -which proceedings were dropped upon the filing of the court
martial charges. I recommend that the sentence as approved by the 
reviewing authority- be confirmed and carried into execution. 

J. Inclosed are a draft of a letter for your signature., trans
mitting the record to the President for his action, and a form of 
Execution action designed to carry into effect the foregoing recom
mendation., should such action meet with approval. 

~ C!..~-. 
Myron c. Cramer, 

Major General, 
The Judge Advocate General. 

3 Incls. 
l - Record of trial. 
2 - Dft. ltr. sig. 

of s('K. 
3 - Form of action. 

{Sentence as approved by reviewing authority confi:rmed. 
G.C.M.O. J69, 17 Jul 1944) . 
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SPJGH , L JUL 
CM 2.55004 

UNITED STATES ) SECOND AIR FORCE 
) 

v. ) Trial by o.c.M., convened at 
) Army Air Field, Ardmore, 

Captain PERVIS E. YOUREE ) Oklahoma, 8 April 1944. Dis
(0-442322), Air Corps. ) missal and total forfeitures. 

OPINION of the BOARD OF REVIEW 
DRIVER, O'CONNOR and LOrTERHOS, Judge Advocates. 

1. The record of trial in the case of the officer l'lBJJled above has been 
exammed by the Board of Review and the Board submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upcn the following Charge and Specification& 

CHARGE: Violatim of the 96th Article. of War. 

Specification: In that Captain Pervis E. Youree, 222nd AAF Base 
Unit (CCTS (H) (Adm Sectim 0 A"), did, on or about 5 March 1944 
in the vicinity of Ardmore, Oklahoma, wrongfully fly a B-17 
airplane, commonly referred to as plane No. 751, closer than 
five hum.red (500) feet to a Braniff Airliner, in flight, in 
violation of Paragraph 5h, Anny Air Force Regulaticn 60-1&\., 
dated 15 October 1943. 

He pleaded not guilty to and was found guilty of the Specification and Charge. 
He was sentenced to dismissal and total forfeitures. The reviewing authority 
approved the sentence and forwarded the record of trial for action under the 
48th Article of War. · 

3. The evidence for the prosecution shows that on the afternoon of 5 
March 1944 accused, an instructor in sectim 11 C", 222nd Army Air Forces Base 
lTn_i_t, .Anny .Air Field, Ardmore, Oklahoma, left the field in a B-17 plane which 
had the number n751n and the name "Rita" on it, for the purpose of instruct
ing Second Lieutenant William E. Guldner in "flying fonnation and instrument 
practice". '.l.'hey were to meet another B-17 and fly fonnation with it. The 
other plane was delayed in leaving the field, so that they did not meet it. 
At approximately 3100 P•Ill•, while accused was pilotine the plane, they met a 
co~rcial airliner in the vicinity of Ardmore (R. 22-24). . 

On the afternoon of 5 March, 1Ir. Tullis c. Thomas, "Captain Pilot• 
of a OC-3 comrmrcial airliner of Braniff Airways, left. Dallas, Texas, on a 
r~gular flight to Chicago. With him on the plane were Mr. Gordon Winfield, 
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"First Officer" and 1rCo-pilot", Miss Earline Payne, hostess, and 21 pas
sengers. Mr. Thomas had been flying for 17 years, with about 10,600 flying 
hours, of which almost 9,000 were as "first pilot", and had flown the Dallas
Chicago route for almost nine years. At about 21.36 p.re. on 5 March, the 
airliner met the B-17 (marked "751" and 11Rita11 ) near Ardmore (R. 6-9, 12-14, 
18). 

Mr. Thomas testified that as he was •cruising" at about 5,000 feet 
at a grown speed of about 180 miles per hour, travelling in a north
easterly direction, between Ardmore and the field, he observed the B-17 
f'.cy"ing in a southwesterly direction about 1,500 feet below his ship. The 

' B-17 made a tmn and passed under the airliner once or twice. It then came 
up to the sane level as the airliner, in the same direction of ilight, and 
flew alcngside it for frur or five minutes. The B-17 was on the left side, 
the right wing of the B-17 overlapped the left wing of the airliner, and was 
six to ten feet above it. The distance between the fuselages of the two 
planes was 75 or 80 feet. w.r. Thomas could not see the pilot in the Army 
plane, but observed members of the crew laughing. After calling Dallas twice 
by radio, Mr. Thomas received instructions, started a descent of about .300 
feet per minute, and went down to a level of about .3,000 feet. When he 
started down, the :B-17 "pulled off" to the left (R. 6-lJ). 

Mr. Winfield, the co-pilot on the conmercial plane, testified that 
the B-17, 'Ylhich had been headed southwest at a lower level, a9proached the 
airliner from the west side, pulled up "under and below us and come back even 
with us"• It came alongside from behind, and was then flying at-the same 
level. The wings overlapped and the fuselages were 7.0 to 80 feet apart. 
This condition ca1.tinued for four or five minutes, until the pilot of the 
~rliner started a rapid descent. Miss Payne saw the B-17 flying "level 
with 11 the commercial plane for about five minutes. According to her it crune 
within 10 or 15 feet. She was busy saning coffee at the time. It was 
stipulated Cr:xs. 1 and 2) that two of the passengers on the cownercial plane 
would respectively testify that the wing tips of the planes were about ten 
feet apart and they continued on a parallel course for five or ten minutes, 
and that the B-17 came "much closer" than 500 feet to the airliner (R. 14-21, 
.30). 

Lieutenant Guldner testified that he saw the canmarcial plane in 
the vicinity of, and west or northwest of, the air field at Ardmore. It 
was going north, and the B-17 was flying east, toward the field. The two 
planes were at approximately the same altitude, as he recalled it. At the 
time, accused, who was piloting the plane, was explaining the "proper use 
of throttles and methods of using four throttles and two throttles". As the 
planes apprcached, accused ma.de a turn to the left, headed north, and flew 
parallel to the airliner for a "short period of time", not as much as four 
or five minutes. The B-17 was slightly below and behind the other plane, to 
the left, and at a distance from it, between wing tips, which he estimated at 
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about 200 feet. He did not remenber the speed at which the B-17 was travel
ling. Before the other plane changed its altitude, accused "peeled off" and 
turned away. Lieutenant Guldner stated that it would be "hard to say" whether 
he would have noticed a change of altitude of the airliner. The wings of 
the mips did not overlap. The airliner is the same ship as a C-47 (R. 22-30). 

4. Accused testified that he was born in Oklahcma, attended college 
there, i.s married and has one child. He entered the AI'ley' in August 1941, was 
commissioned in March 1942, and was promoted to captain in March 1943• He 
served overseas with the 1ighth Air Force for about 13 months, returned to 
the United states about 1 October 1943, and was stationed at Ardmore fran 
about 9 November 1943 (R. 33-34). . 

Un 5 March 1944 accused was a flight instructor on a B-17, number 
751, and they were supposed to ny formation with another plane. When the 
other plane was delayed they climbed to about 5,000 feet, as the air was rough 
at lower levels. 1'he weather was "pretty good". When the plane was ccmd.ng 
back to the field in an easterly direction and accused was giving instructions 
to the pilot of the crew, he (accused) 11looked up and noticed what might be 
any kind of Anny transport approaching fran the south". It was "very obvious" 
to accused that he would have to do something to avoid "possibly running into• 
the other plane. They were flying a "collision course". He could not estimate 
the distance between the planes when he first saw the other. Since he did 
not know what the pilot of the other plane would do, accused "decided the best 
policy was to do a left turn". Accused 11 eased back on" the throttle, lost 
altitude, was slightly below and behind the other plane, and "assumed the head
ing that he was on". He turned to the left because he thought it was the best 
thing to do under the circumstances, and still feels that it was the best 
thing to do. It was 11pretty quick acticn". Accused testified that the closest 
he came to the other plane was about 200 to 250 feet; that the wings of the 
planes did not overlap, that he flew 11that course" a "very shorl, time only", 
and that he then "peeled off to the left away from the other plane". He fle, 
parallel to the airliner a 11very short while", "reduced the throttles" and dia 
not remenber moving them again. He stated that he did not see the other plane 
lower its altitude. Having in mind the II general safety of everybody con
cerned" it was his 11 decision11 that he could not have avoided flying as he did. 
at first he thought the other plane was a transport plane, and recognized it as 
an airliner as he "peeled off0

• He denied that he flew under the airliner at 
arry time, but stated that he was "below the altitude of the airliner" when he 
was approacll.ing arri 11was about same level approaching". He "eased back on 

· down" and made a left turn (R. 34-41). . 

Accused admitted that he was violating regulations, and lmew he was 
violating them in coming closer than 500 feet. He stated that he did not :intend 
to violate the regulations and could not avoid flying as he did (R. 38, 40). 

- J -
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Second Lieutenant Avery o. Gage, who was in the B.;.17 with accused 
on 5 March testified that they flew west a 'While, then back east toward the 
field and then turned north a "short time". He "wondered why11 

, looked up, 
noticed a "silver airplane", and went back to wotk. The B-17" then headed 
west again. He thought the other plane was 75 to 100 yards away when he 
saw it, but paid no more attention to it. It was his duty as navigat;or to 
notice changes in the direction of the ship \R. 31-32). 

It was stipulated {Def. Exs. c, D, E) that three passengers on the 
airliner would respectively testify as follows: Aviation Cadet Alfred c. 
Rizzo, that he had been asle·ep, was awakened by 11some commotion", glanced 
out and noticed a B-17 on a 11heading perpendicular to that of t.lie airliner 
at about 730 to the airliner, going away", and could not estimate the dis
tance between the planes; another, that he did not see a B-17 at any time 
during the flight; and Mr. Ot.to Richter, that the B-17 approached the air
liner ind flew a parallel course for "about a minute" and that he could not 
estimate the distance between the two planes (R. 30, 33). 

It was also stipulated (Def. Elt• A) that Brigadier General Frank 
.A.Armstrong, Jr., would testify that accused served under him for several 
months in a combat zone, participated in 25 missions over enemy territory, 
performed his duties as pilot and flight commander "with marked ability and 
gallantry in action", at all times danonstrat.ed a faithful observance of -
combat flying safety regulations, and was "ever mindful" of the safety of 
his crew. General Annstrorg had the 11 highest regard" for the efficiency and 
ability of accused. Another stipulation (Def. Ex. B) was that Colonel James 
w. Wilson would testify that accused served under him for about two years, 
that his flying ability and devotion to duty were outstanding, at no time did 
he violate fly:lng regulations, end while in combat he was courageous and 
trustworthy. ln the opinion of Colonel Wilson accused is of inestimable 
value as an instructor and pilot, as shown by past performance (R. 30, 33). 

Accused was awarded the Distin~uished Flying Cross by General Order 
No. 55 (Def. Ex.F) on 6 May 1943 (R. 42). 

5. Paragraph 5h, A:rnzy- Air Forces Regulation No. 60-16A, 15 October 1943, 
provides that no aircraft will be flown closer than 500 feet to arry other 
aircraft in flight, except as two or more aircraft may be flown in duly au
thorized formation. 

On the afternoon of 5 March 1944 accused, an. instructor at Army Air 
Field, Ardmore, Oklahoma, left the field in a B-:-17 plane for the purpose of 
instructing Second Lieutenant William E. Guldner in "flying formation and 
instrument practice". They were to fly fonnation with another B-17, but 
the other plane did not meet them. At about 2:30 or 3:00 p.m. the B-17 
piloted by accused approached a commercial airliner on its regular flight frcm 
Dallas, 'rexas, to Chicago, and at the time accused was giving instructions on 
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the proper use of throttles. The airliner was carrying a crew of three and 
21 passengers. When the planes mat in the vicinity of Ardmore, accused 
brought the B-17 alongside the airliner on the left side· at the same altitude, 
and flew a parallel course closer than 500 feet. to it. This constituted a 
violaticn of the regulation, as was lmown by accused. 

'.lhe evidence for the prosecution shows that accused flew a para
llel course for four or five minutes, with the tips of the wi~s of the two 
planes overlapping, the wing of the B-17 being· about ten feet above that of 
the other plane·. '.!be evidence for the defense shows that accused con
tinued in a parallel course aily a "very ·short while", not as much as f'our 
or five minutes, arrl that the wing tips did not overlap but were abOllt 200 
feet apart. It was not necessary for the cw.rt to detemine which evidence 
was correct since the Specification alleges that the plane was •closer than 
five hundred (500) feet" ani this was proved by the evidence for both 
prosecution and defense. 

The testimony for the defense was to the effect that accused did not 
intentionally violate the regulation, but was forced into his positiori . 
relative to the at.her plane 1:v circumstances. He claimed that l'lhlle .f']3ing 
aiong in an easterly direction and giving instructions he looked up and dis
covered that he was about to collide w.ith the airliner; that in the emergency 
he decided that the safest thing to do was to make an abrupt turn to the le.ft 
and bring his ship parallel to the other plane; and that after so doing he 
flew parallel for a short time and then .turned away. By its findings of 
guilty the court rejected this evidence, ani in the opinion of the Board of' 
Review properly did so. The pilot of the airliner, who had been flying f'or 
abrut 17 years, of which the last eight or nine were as pilot on the Dalla a
Chicago fiight, and who had about 10,600 .flying hours to his credit, 
testified positively that the B-17 was first observed about 1,500 feet below 
the airliner, flying in a different direction, and that it then came up to 
the same level and new a parallel course with overlapping wings. The co
pilot of the airliner testified to the same effect. It is inconceivable that 
these two experienced flyers could be far wrong in their observations •. 
Likewise, it is unbelievable that accused, with lcng battle experience, could 
have flCMn under the airliner, then come up to the same level, and al.mosi 
collided with the commercial plane without being aware of its presence. The 
testimony o.f accused and of Lieutenant Gul.dner, a witness for the prosecu• 
tion but obviously .friendly to accused, was vague and uncertain in many 
important particulars, as when accused could not estimate the distance between 
the two planes at the time 'WhEn he claimed it was necessary for him to tum to 
a parallel course to avoid a collision, and men Lieutenant Guldner could not 
ran.ember the speed at which the B-17 was travelling. 

The Board of Ravi ew is of the opinion that the evidence sustains the 
.findings of guilty bey6nd any reasonable doubt. 

- 5 ... 
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6. The accu~ed is 24 years of age. Trie records of the Office of 
The Adjutant General show that he served as aviation cadet from 20 August 
1941, was appointed second lieutenant, Arner of the United States, ilr 
Reserve, and e:1tered upon active duty on 16 March 1942, was temporarily 
promoted to first lieutenant, 17 August 1942, and to captain on 19 March 
1943 and that he received the followi~ awards: Air Hedal, 16 February 
1943 {GO No. 19, 8th A.}·.); oak le~f cluster, in addition to Air Medal 
previously 8.1farded, 31 March 1943 ~ GO No. 38, 8th A.F.); oak leaf cluster 
in addition to Air Medal previously awarded, 10 April 1943 (GO No. 43, 
8th A.F.); Distinguished Flying Cross, 6 May 1943 (GO No. 56, 8th A.F.); 
and oak leaf cluster for wear with Distinguished Flying Cross previously 
awarded, 31 May 1943 (GO No. 77, 8th A.F.). 

7. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trial. 
The Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the sentence and to war
rant confirmation of the sentence. ~smissa1, is authorized upon conviction 
of a violation of the 96th Article of War. 

,Judge Advocate. 
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1st Ind. 

war Department, J.A.o.o., 11 OCT 1944 - To the Secretar.r or War. 

1. Herewith transmitted for the action of the President are the record 
ct: trial and the opinion or the Board of Rnin 1n the case o! Captain 
Perris E. Youree (0-442322), .Air Corps. · 

2. I ccncur :1n .the opinion o! the Board or Re'Vi• that the record ot 
tr.Lal is legal.}7 sufficient to support the tfod1ngs or guilty and the sen
tence and to warrant confirmation thereof. I recommend that the sentence be 
confirmed but commuted to a forfeiture of pq in the ~unt of ilOO per 
month for ten ma:i.ths, and that the sentence as thus canamted be carried into 
execution. 

3. Consideration has been given to the attached memorandum frOlll. 
Lieutenant General Barne7 ¥. Giles, Deput7 Camnander, Arrq Air Forces, dated 
7 October 1944. He recommends that the sentence or dismissal am. total tor
feitures be col!IJilUt;ed to f'orteiture of pay- in the amount o! 1100 per month 
tor ten (10) months. I concur in that recommendation. 

4. Ca.,.sideration has also been given to reco111mendations or clemenC)", 
signed by- all of the seven members of the cou.rt and b7 deteMe counsel 
and assistant defense counsel, and to the attached conmmnications requesting 
the exercise of clemeacya Letter from the accused directed to the Presi
dent dated 9 llay 1944J letter from Kr. Bob Bolger, Bangor, PE!D.ll87lvania, 
directed to the, President dated 26 Jlq 1944J letter from »iss Elizabeth 
Clayton, :New Bedtord, lLassachuaetts, directed to the war Department, dated 
1 June 1944; letter from lliss Louise Stanl.97, Marietta, Chio, directed to the 
President dated 1 June 1944; letter f'rom. Mrs. W,-lma Youree Crain, sister 
or the accused, directed to the President dated 5 June l944J letter tran Mr. 
John F. Easle;r, Ardmore, Oklahma, directed to the President, dated 10 June 
1944J letter from Kr. Fred Tillman, Oklahoma City-, Oklahoma, directed to The 
Secretar.r ot War dated 14 June 1944 enclosing a resolution ot th.e American 
Legion, Department of Clclahoaa; telegram from the Honorable Robert s. Kerr, 
Governor of Oklahama. directed to the President, dated 19 liq 1944J tele
gram from M:r. Rodney s. Tro;r, directed to '\he President dated 3 June 1944; 
and telegram .fro,n Mr. & Mrs. R. w. Grose, Lawton, Olclahcana, directed to the 
President, dated 3 June 1944. , 

S. Inclosed are a draft of. a letter for your signature, \rannit
ting ti. record to the President, together with a fol'll of Executive action 
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desigmd to ca1T7 into effect the abon recamendation., should •uch action 
meet with appro"f8l.. 

~ Q. <:2-~-~ > 

. K;yron c. Craner., 
Major General., -

The Judge AdTocate General. 

17 Incls. 
Incl. l-Rec. of trial. 
Incl. 2-Drtt. ltr. far aig. at s;w. 
Inc1. )-Form. of action. 
Incle 4-1{00. tr. Lt. Gen. Giles., 

7 Oct. 44. 
Incl. S-Ltr. fr. accused to Pres., 9 lla1' 44. 
Incl. 6-Ltr. fr. Mr. Bolger., 26 Kq 44. 
Incl. 7-Ltr. fr. Kiss Cl~on., l June 1&4. 
Incl. 8-Ltr. tr. llias Stanlq., l Jme 44. 
Incl.9-Ltr. tr. Mrs. Crain, S J,ma 44. 
Incl.10-Ltr. fr. llr• Easlq., 10 J• 44. 
Inel.U-Ltr. tr. :vr. TiJJwan, lb. June ~! ..-/incl. 
Incl.12-Telegra fr. Ron. Kerr., 19 liq 44• 
Incl..13-Tel.egraa tr. Yr. 'Ero7., 3 June 44. 
Incl.l.4-Telegram. tr. »r. & Mrs. Grose., 3 June b4. 
Incl.15-Ltr. fr. Sen. Pepper, 5 Sept. 44. 
Incl.16-Cpy ltr. fr. Hon. Johnson, l Sept. 44. 
Incl.17-Ltr. fr. Hon. Johnson, 23 Sept. 44. 

(Sentence confirmed but collll!lUted to forfeiture of $100 pay per 
month for ten months. G.C.M.O~ 591, 25 Oct 1944) 
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W~ DEPARTMENI' 
. Anny Service Forces 

In the Office of The Judge Advocate General 
Washington,D.C. (29l 

SPJGH 
CM 2$$08) 

U N I T E D S T A T E S 

v. 

Private AI.BERT ll. HARGROVE 

)
) 
) 
) 
) ' 

13TH AIRBCRNE DIVISION 

Trial by o.c.M., convened at 
Camp Mackall, North Carolina, 
6 April 1944. Dishonorable 

. (l.4121$98), Canpa.ey G, ) discharge and confinement 
51$th Parachute Infantzy, ) for ten (10) years. Disci
Camp Mackall, North Carolina. ) plinaey Barracks. 

HOIDING by the BOARD CF REVIEW 
DRIVER, 0 1CONNCR and LOTI'ERHOO,Judge Advocates. 

1. The record of trial in the case of the soldier named above has 
been examined by. the Board of Review. 

2. The accused was tried upon the following Charge and Specifications 

CHARGE, Violatim of the $8th Article of War. 

Specifications In that Private Albert M. Hargrove, Colhpacy- •oa, 
515th Parachute Infantry, did, at Fort Benning, Georgia, on 
or abo~t 17 November 1943 desert the service of .the United 
·States and did remain absent in desertion until he was appre
hended at Camp Wheeler, Georgi.a on or about 31 January 1944. 

The accused pleaded not guilty to and was found guilty of the Charge and 
Specification. Evidence of one previous convictio_n by special court-martial 
of absence without leave for about twelve days was· introduced. He was sen
tenced to d:tshonorable discha~, total forfeitures and confinement at hard 
labor for twenty (20) years. The reviewing authority approved the sentence 
but remitted ten. (10) years of the confinement :impose~, designated the 
Uni.tad States Disciplinary Barracks, Fort Leavenworth, Kansas, as the place 
of confinenent and forwarded the record of trial for action under Article of. 
\Var. 5a}. . 

3. The evidence for the prosecution in pertinent part follows: 
~ract copy (Ex·. 2 ), of morning report of Compa:,y G, 515th Parachute In
fantry for 17 Noveni:>er 1943 shows accused IITrfd to the Rec Co Prcht Sch Ft 
Benning Ga and left Co". First Lieutenant George D. Carlsen, commanding 
officer of Canpany G at that time arxi until about 23 Deceni)er testified that 
accused was not with the canp!ll')3T after 17 November. Captain Norvel E. Thames, 
commanding officer of the Receiving Com:r~rny, Parachui;,e School, since 24 . 
February.1944, testified that the name of accused did not appear on the morning 
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reports of that company for November 1943, and the organization records · 
did not show that he was ever assigned to it. Captain Gordon s. Shotwell, 
'Who replaced Lieutenant Carlson as conmanding o.(ficer· of Canpany G, 
testified that accused was not present with Company G while he was com
manding officer, but that after the apprehension of accused, he "wa~ sent; 
back up here and was given back to the company, I mean on paper, vdn.le he 
was retair.ed in the Stockade. Evidently there had been a mistake of sane 
sort * * -itl'. Captain Shotwell signed an entry in the Company G morning 
report under date of 6 March 1944, as shown by extract copy thereof (~.i), 
reading as .follOW's: "14121598 Hargro~, Albert M. Pvt. Err Tr.fd to Prcht 
School Ft. Benning Ga (receiving Co) M/R of 17 Nov 43. l.4121598 Hargrove 
Pvt. Fr. dy to AWOL as of 17 Nov 43.11 (R. 1-10). 

On 28 January 1944 accused applied for a job at the United States 
Ordnance Plant at :Willedgeville, Georgia, stated he had been discharged 
fran ·the military service and presented a "discharge" (Ex:• .3) typed on a 
letterhead of the Georgia House of Representatives. Accused filled out an 
application blank and was sent to a hospital for a physical examination. 
A military policeman saw him at the hospital and asked him for his pass or 
furlough. Accused said he was discharged from the Army and his papers were 
on file in the employment office of the plant. .Accused completed the physi
cal e.xam:ination and came to the plant the "following Monday", 31 January. 
He told the enploymerrt. manager that his mother was coming to town and· he 
was not going to work then. About 8 p.m. of the same day the military 
policeman arrested accused in a poolroom.. Accused was wearing mixed civilian 
and military clothes (R. 10-20). 

4. No evidence ,vas offered by the defense. The accused, after being 
advised of his rights as a witness, stated that he desired to remain· 
silent (R. 20). 

5. Proof of absence without leave is usually made by meana of an 
entry in the morning report. In this case, however, the entry in the 
morning report of C":p~y G on 6 March 1944 sho'ff'i:ng accused "fr. duty to 
AVmL as of 17 Nov 43 J.S puraly hearsay inasmuch as Captain Shotwell who 
made the entry was not the co:rm:nanding officer of Company G in November and 
had no ~ersonal knowl~dge of the fact stated (Dig. Ops. JAG 1912-40, sec. . 
395 (18)). Absence without leave may be inferred from circumstances. Direct 
proof, though desirable, is not in all cases requisite (cM 126112, Dig. 
Ops. JAG 1912~0, sec. 419(2)). It is shoVIIl that accused left Company G 
on 17 November 1943 and was not with that company until after his appre
hension on 31 January 1944. The morning report of Company G for 17 November 
shows accused transferred to the Receiving Company, Parachute School. No 
reco1;1 cruld be found 1n the Receiving Company of his transfer to that 
organization and he was never present for duty with it. Captain Shotwell 
testified there was "a mistake of some sort". He made an entry :tn the 
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morning report of Company G on 6 March 1944 showing accused 11Err Trfd to 
Prcht School Ft. Benning Ga (receiving Co) M/R of 17 Nov 43"• Under this 
state of the record it is impossible to determine the status of accused 
on 17 November 1943. The only thing clearly shown is :that he left 
Canpany G and that he was not transferred to and did not join the Re
ceiving Company. However, as far as the evidence shows he may have been 
transferred to, and joined some other organization. 

Whatever the status of accused between 17 November 1943 and 28 
January 19 44, there is competent evidence to show accused absent without 
leave on the latter date. At that time he applied for civllian employ
ment, told the personnel manager he was discharged from the Arrrry and pro
duced a forged 11discharge11 • ij~hile tald.ng a physical examination at a 
civilian hospital for the job, he told a military policeman who asked him 
for. his pa·ss or furlough that he was discharged from the Army. On 31 
January he told the persamel manager he would not go to work then be
cause his mother was coming to town. He was ~pprehended that evening in 
a pool room in mixed civilian-military clothes. '.Ihe Board is of the 
opinion that these circumstances are sufficient to establish that he was 
absoot with out leave on 28 January and that he had the intent to desert 
the military service. 

6. Under the conclusions reached by the Board it necessarily follows 
that much of the testimony introduced by the prosecution was incompetent 
and its reception erroneous. 

It is said in cM 127490, Dig. Ops. JAG 1912-30, sec. 1284 (quoted 
with approval in CM 211829; Parnell, 10 B.R. 133, 142): 

11It is not necessarily to be implied that the substantial 
rights of the accused have been injuri,ously affected by the ad
mission of incompetent testimony; nor is the absence of such 
prejudice to be implied from the fact that even after the 
illegal testimony has been exc] uded enough legal evidence remains 
t.o support a conviction. The reviewer must, in justice to the ac
cused, reach ~he conclusio~ that the legal evidence of itself sub
stantially. compelled a conviction. Then indeed, and not until 
then, can he s~ that the substantial rights of the accused were 
not prejudiced by testimony which under the law should have been 
excl~ded. 11 -

Applying the test above laid down, the Board, after a careful 
examination of the evidence, concludes that it compels a finding of guilty 
of desertion. 

7. The accused is 23 years of age. The Charge Sheet shows that he 
was inducted on .9 June 1942. 
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8. }'or the reasons stated the Board of Review holds the record of 
trial legally sufficient to support only so much of the finding of guilty 
of the Ppecification as includes desertion on 28 January 1944, tenainated 
by apprehension on .31 January 1944; legally sufficient to support the 
finding of guilty of the Charge; and legally sufficient to support. the 
sentence. 

, Judge Advocate 

,Judge Advocate 
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1st Ind. 

ao JUN 1944 
War Department, J.A.G.o., - To the Commanding General, 
lJth Airborne Division, Camp Mackall, Nort.h Carolina. 

1. In the case of Private Albert :M. Hargrove (14121598), Compaey G, 
515th Parachute Infantry, Camp Mackall~ North Carolina, I concur in the fore
gQing holding by the Board of Review and for the reasons stated recommend 
that only so much of the. finding of guilty of the Specification of the 
Charge be approved as includes desertion on 28 January 1944, terminated by 
.apprehension on .31 January 1944. 

2. Although the sentence is legal it is recOillllended that in accordance 
with War Department 1etter dated 5 March 194.3, Subject: aUniformity of sen
tences adjudged ey- general court-martial" the period of confinement be re
duced to five (5) years• 

.3. When copies of the ?Jblished order in this case are forwarded to 
this office they should be accompanied by the foregoing holding and this in
dorsement. For convenience of reference and to f~cilitate attaching copies 
of the published,order to the record in this case, please place the file 
number of the record in brackets at the end of the published order., as follows: 

(c:M 2,,oaj). 

Incl. 
Record of trial.. 

-s-





WAR DE:Pil.TMmT 
Army Service Forces 

In the O!.t'ice of The Judge !dvocate Gaieral 
(35)Washington, D.C. 

SPJGQ 
CM 255114 · 19 MAY 19'4 

UNITED STATES COMMONICJ.TIONfZCNE 
c.u.IFORNll-ARIZaU. MANEUVm il.Ell 

Trial b7 o.c.u., convened at 
Private JOSWH J. C!RACAPPA. ~ San Bernardino, Cali.farnia, 
(32698017), M.P. Detachment, ) l4 April 1944. Confinement 
Headquarters and Headquar- ) at hard labor tor six (6) 
tars Compan7, Base General . ) months and forfeiture of 
Depot, C~A.\U., san Bernardino,) , $33.00 per month !or a like . 
California. ) period. ___....,.______ 

OPJNICW of the BOiRD OF REVIEW 
ROUNDS, GAMBRELL and mEDl:RICK, Judge Advocates. 

--·------
l. The record of trial 1n the case of the soldier named above 

has been examined in the Office of The Judge Advocate General and 
there taind le~ insufficient to support the findings and :sentence. 
The record has now been examined b7 the Board of Review and the Bpard 
submits this, its opinion, to The Judge 4d.vocate General. • 

2. Accused was tried upon the following Charge a!ld Specifica-
tions · · 

CHARGEa Violation of the 94th Article 0£ War. 

Speci!icationa In that Private Joseph J. Caracappa., MP 
Detachment, Headquarters and Headquarters Company-, · 
Base General Depot., C-AMA., san Bernardino, C&litornia, 
did, at Base General Depot, C-AMA., san Bernardino, 
California, on or about 5 October 1943 feloniously 
take, steal, and ca1T7 any Government issue property, 

·. to wit:, 10 undershirts, 2 cottcn shirts, 2 ·tent poles, 
l field jacket, l shelter half, 1 cotton trouser, 12 
tent pins, 1 tent rope, 1 box tooth picks, ll prs. 
socks· cottcn; 1 union alls, 15 paint b~shes, l G.I. 
knife, 2 Q[i{ collar insignia, l US collar Insignia, 
l Infantry collar insignia, 2.45 Cal catridge, 11 
A..O.F. shoulder patches, l pr o:£ brown l&ces, of the 
total value about $31.75, the property o! United 
States Government, 1'lrnished and intended !'or the 
military service thereof. 
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He pleaded not gullty to and was found guilty of the Charge and Speci
fication. No evidence of previous convictions was introduced at the 
trial. He was sentenced to be confined at hard labor at such place 
as the reviewing authority may direct, for a period of six months and 
to forfeit $33.00 per month for a like period. The reviewmg authority 
approyad the sentence and ordered it executed, the stockade at Base 
General Depot, C-A:M, San Bernardino, California., being designated as 
the place of confinement. 

J. lhe evidence shows that about 6:00 p.m. on 5 October 1943, 
Private Stephen Durvetsky., M. P • ., stopped a private car in which 
accused was a J:?B,ssenger as it approached the gate lea.ding from the 
Base General Depot, San Bernardino, California. In the trunk of the 
car he found a box belonging to accused which, on search, he found to 
contain "two tent poles, two gun cartridges., roll, and many other 
items" (R. 7-8). The package was taken to the Provost Marshal for 
investi5ation where it was found to contain a shelter bilf, a field 
jacket, a box of toothpicks, twelve tent pins, cne rope, and one or 
two pairs of cotton underwear (R. 10). Nine cotton undershirts were 
found later upcn search of accused I s tent (R. 11). There were no 
markings which would indicate that any of the articles were Government 
property (R. ll-12, 16-17), except a knife which "had •us• on it" (R. 
12). 

Captain .McGovern, the Company Commander of the accused, testi
fied that at the time of the incident, accused was about -to be examined 
for a medical discharge from the Anny and was planning to send his 
things home (R. 17). The captain also testified that most of the 
articles could be purchased either "downtown or at the PX" (R. 16-17), an:1 
that a discharged/ soldier may lawfully take certain items of military . 
clothing with him upon discharge (R. 19). His belief that the items in 
question were Government property was based on the accused's "o'Wn state
ment" (R. 18). The m ture of the alleged statement by the accused as 
to ownership was not shown or explained, save for the following testimony 
by Captain McGo-.rern in reference to the shelter half, 

"I asked him "Where he got this? He said, he rad gotten 
it fran an officer in the 533d QM11 (R. 21). 

The captain"assumed at the time it was Government property" (R. 22). 

4. Law and Decision: 

The record is barren of any competent legal proof tha. t the 
property found in accused's possession and described in the Specifica
tion was, in fact, "property of the United States Government, furnished 
and intended for the military service thereof". Captain McGovern• s 
testimony as to the accused's 11 statement11 was merely a personal con
clusion of the witness and was without any evidentiary value (Dig. Ops. 
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JAG 191~4o), section. 395 (24); C.M. 123494). The accused's alleged 
statement that he had obtained certain of this property from an Army 
officer cannot be coosidered the equivalent of proof of ownership of 
such property by the Government. 

There is no proof in the record that any Government property 
was missing at that time and pl.ace, or that the accused had committed 
any act of trespass. There was not cnly a complete lack of proof of 
the corpus delicti but also of any of the elements essential to es
tablish the commission of a larceny. .Accordingly, the .findings o.f 
guilty and the sentE11ce cannot be sustained. 

5. The record shows the accused to be 24 years of age. He was 
inducted 29 December 1942 for the duration plus six months. 

6. The court was legally constituted. No e?Tors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Boa.rd of Review the record of trial 
is legally insufficient to support the findings of guilty and the 

••ntenc•. U/ c-v! ;(J I 
Jt£~~ J(:J/,-,t~~udga Advocate. 

-.J I 

/l[fRalM If ,I,..,,,. ~Judge Advocate. 

~~~Judge Advocate. 
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1st Ind. 

War Department, J.A..G.o., - To the Secretary of l1ar.
22 MAY J944 

1. Herewith transmitted for your action under Article of War 
5~, as amended by the act of August 20., 1937 (50 stat. 724; 10 u.s.c. 
1522)., is the record of trial in the case of Private Joseph J. Caracappa. 
(32698017), M. P. Detachment., Headquarters and Headquarters Company., 
Base General Depot, C-,UA, San Bernardino., California. 

2. I concur in the opinion of the Bes.rd of Review and for the 
reasons stated therein recommend that the findings of guilty of the 
Charge and its Specification and the senta:ica be vacated and that 
all rights., privileges and property of which 'accused has been deprived 
by virtue of these findings and sentence so vacated be restored. 

3. Inclosed is a form of action designed to carry into effect 
the recolU!ll8ndation hereinabove made, should such action meet with 
your approval•. 

~ . Q_.__ __..___.._~ 

Jeyron c. Cramer., 
M:i.jor General., 

2 Incls. The Judge Advocate General. 
l - Record of trial 
2 - Form of action 

(Findings and sentence. vacated by order of the Under Secre-c..uy of 
War. G.C.M.O. 234, 29 May 1944) 



,WAR DEPARTMENT (39)Army Service Forces 
In the Office of The Judea Advocate General 

iashington, D. C. 

SPJGV 
CM 255120 

26 MAY 1944 
U N I T E D S T A T E S ) COMMUNICATIONS ZONE 

) CALIFORNIA-ARIZONA MANEUVER AHEA 
v. ·) Trial by G.C.M., ~onvened at · 

) San Bernardino, California, 
Private WILLIA!! BOYD . ) 18 April 1944. Dishonorable 
(39289739), 453rd Quarter ) discharge (suspended) and con
master Laundry Company. ) finernent for five (5) years. 

) Rehabilitation Center, Turlock, 
) California. 

OPINION of the BOARD OF REVIEW 
TAPPY, KIDNER and HARWOOD, Judge Advocates 

1. The record of trial in the case of the above-named soldier 
having been examined in the office of The Judge Advocate General and 
there found legally insufficient to support the findings and sentence, 
has been examined by the Board of Review, and the £card submits this, 
its opinion, to The Judge Advocate General. : 

2. The accused was tried upon the following Charge and Specifi-
cations: 

CHARGE: Violation of the 61st Article.of War. · 

Specification 1: (Dismissed on motion of defense). 

Specification 2: In that Private iilliam Boyd, 453rd 
Quartermaster Laundry Company, Camp Young, California, 
did; without proper authority, a:isent himself from his 
organization and station 453rd Quartermaster Laundry 
Company from about 22 October 1943 to about 1130 22 February~u. . 

Specification 3s In that Private William Boyd, 453rd 
Quartermaster Laundry Company, Base General Depot, San 
Bernardino, California, did without proper authority 
absent himself.from his organization and station, 453rd 
Quartermaster Laundry Company, Camp Young, California, 
from about 0900 28 March 1944 to about 2110 28 March 1944. 

-1-
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Accused pleaded former punishment under Article of War 104 as a 
bar to trial ~n Specification l of the Charge. The court sustained 
the plea and dismissed this Specification. Accused pleaded not guilt1 
to and was found guilty of Specifications 2 and 3 of the Charge and the 
Charge. Evidence of one previous conviction by special court-martial 
for disrespect toward a superior officer was introduced in evidence. 
He was sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances due or to become'dua, and to be confined at hard 
labor £or ten years. The reviewing authority approved the sentence but 
ordered the confinement reduced to five years, ordered the execution c£ 
the sentence as modified, but suspended the dishonorable discharge, and 
designated the Ninth Service Command.Rehabilitation Genter at Camp Turlock, 
California, as the place of confinement. The result of the trial was 
published in G€neral Court-Martial Orders Number 107, Headquarters Com
munications Zone, California-Arizona Maneuver Area, dated 26 April 1944. 

3. In support of Specification 2 of the Charge, the prosecution 
introduced into evidence, without objection, an extract copy of the 
morning report of the 453rd Quartermaster Laundry Company, Camp Young, 
California, containing the following pertinent entry: (R. ll; Pros. 
Ex. A) . 

"8 Nov .43; DS Indio Calif to AWOL 22 Oct 43 
Boyd, William 

/s/ Guy B. Jackson 
/tj GUY B. JACKSON" 

The termination of the alleged unauthorized absence was shown by the 
introduction in evidence of an extract copy (Pros. Ex. B) of the morning 
report of the same organization, containing the following entry: 

11 8 March 44: ANOL to cont abs sk 

Pasadena,. California Area 
Station Hosp 1430 22 Feb 1944 

/s/ Robert E Durling
/t/ ROBERT E DURLING" 

Both extract copies bear the following certification: 

453rd QM Ldry Co Cp Young, Calif 13 Mar 44 

"I, GUY B. JACY.SON 1st Lt, QJ.C, certify 
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that I am the commanding o!:f'icer o:f' 453rd QM I.dry Co 
and o:f'fic~l custodian o:f' the morning reports o:f' said 
command, and that the :foregoing is a true and complete 
copy (including any signature or initials appearing 
thereon) of that part of the morning report of said com
mand submitted at Camp Young, California 
:f'or the dates indicated in said copy which relates to 
William Boyd 39286739 Private 
453rd QM Laundry; Company 

/s% Gu.y: B, Jackson
/t GUY B. JACKSON' 

1st Lt Q!vC 11 

In support of Specification 3 of the Charge, the prosecution 
introduced into evidence an extract copy of the morning report of the 
453rd Quartermaster Laundry Company, Base .~neral Depot, San Bernardino, 
California, containing the following entries: (R. 12; Pros. Ex. C) 

11 28 March 1944 
39286739 Boyd William Pvt 

DS Camp Young, Calif' 
to AWOL 0900 

/s/ Robert E. 
Durling

/t/ ROBERT E. 
JO March 1944 DURLING 
39286739 Boyd Pvt 
Fr DS Camp Young Calif to AWOL 
2110'to abs con.f Pasadena Calif 
28 Mar 44 Abs con.f to dy 1400 
Dy to con.f 1700 

453rd QM Ldry Co. BGD San Bernardino 
Calif. 31 March 1944. 

I, ROBERT E DURLING Znd Lt, QMC certify 
that I am the Personnel Officer of 453rd QM 
Ldry; Co, and official custodian of the morning reports 
o:f' said command, and that the foregoing is a true and com-

. plete copy (including any signature or initials appearing 
thereon) of that part of the morning report of said com-
mand submitted at ::Bs:as2.:e~Ge~n:,;;;er:,,.::a;;,.::l::..!::D~epot:::::..:t::..-_______ 
San Bernardino, Calif. 
for the dates indicated in said copy which relates to 
William (NMI) Boyd Private 453rd 
QM ~IT Co, 
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RTE DURLING 
2nd Lt, QA:~ Personnel 

Officer" 
1 

The defense made the following objection to the admission in 
evidence of this exhibit: 

"DEFENSE: No objection to Exhibit c, except for the 
entry appearing therein, which is obviously based on hearsay 
information. If it may be accepted for the information con
tained excepting reference made to' the hearsay, there will 
be no objection. Defense objects to the word 'confinement• 
in there, which has no bearing on this case whatsoever." 
(R. 12). 

The objection was overruled (R. 13). 

The only additional pertinent testimony offered to establish 
the prosecution's case was that of accused's company commander, First 
Lieutenant Guy B. Jackson, as follows: 

"Q Lieutenant Jackson, how long have you been in 
the accused's Company? 

11A Since March 5, 1943. 
11Q Did you have personal knowledge of the accused's 

absence? 
"A Yes, sir. 
"Q Do you know if he was given permission to be absent? 
"A I don't know as to that. I was stationed at Camp 

Young, and he was with a detachment at Indio. 11 (R. 14) 

The defense offered in evidence a letter (Def. Ex. 1) dated 
8 March 1944 addressed by accused to his company commander which states 
~ alia "I have talked with the M.D. here and I ta.lee it, he would 
recommend a Section 8 discharge if it were not for·my »l'OL status". The 
letter is signed by the accused (R. 23). 

In remarks adqressed to the court concerning the physical 
condition of the accused, defense counsel made the following statement: 

"It is in the way of extenuating circumstances for his 
leaving the organization. It does not excuse his leaving, 
but shows why he left" (R. 34). 

-4-
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4. The entries in the mornin6 reports (Pros. Exs. A, B) relied 
upon to prove the initial absence of accused on 22 October 1943 while 
on detached service at Indio, California, and the termination of the 
unauthorized absence on 22 February 1944 at Pasadena, California Area 
Station Hospital, were submitted at Camp Young, California. 

The entries in the morning report (Pros. Ex. C) relied upon 
to show the initial absence of accused at 0900 hours on 28 March 1944 
at Camp Young, California and the termination of the unauthorized 
absence at 2110 hours the same date by confinement at Pasadena, 
California were submitted at Base General Depot, San Bernardino, 
California. 

It is apparent from the entries listed above (Pros. Exs. A,
B, C) that they recite events which transpired at a station other than 
the station where the entry was made so as clearly to indicate that 
the entry was obviously not based on personal knowledge. Therefore, 

· the entries on their face are hearsay and incompetent evidence of the 
facts recited therein (en: 224325, r,~ichael, 14 B.R. 117; C~! 230278, 
Gunning, 17 B.R. 349; Dig. Op. JAG, 1912-40, sec. 395 (18)). 

The failure of the defense to object to an entry of a hearsay 
nature does not cure the defect and make the entry competent (tr:~.:, .1928, 
par. 114.!H Dig. Op. JAG, 1912-L,O, sec • .395 (21); 1 Bull. JAG 212; 2 Bull. 
JAG 60). 

The testirrony of Lieutenant Jackson, accused's company com
mander, fails to establish any unauthorized absence. This witness 
did not know accused's status as he (accused) was on detached service 
at•a different station at the time of the alleged offenses. · 

The letter of accused dated 8 Warch 1944 (Def. Ex. 1) refer
ring to an "AWOL status" does not constitute an admission or confession 
to the alleged offenses as it is not definite as to date and only refers 
to a "status" which may or may not represent the true facts. 

The utterance by defense counsel that evidence of an ailmem, 
of accused was offered "in the way of extenuating circumstances for 
his le9:ving the organization" does not constitute 1;1. vicarious admissi~n 
by accused because it is not a "statement*** by counsel" as used 
in paragraph 76, Manual for Courts-W.artial, 1928. It is merely an 

• 
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argumentative statement made without any apparent authority or 
the accused. Also; the statement does not expressly admit an 
unauthorized absence. 

5. For the reasons stated, the Board of Review is of the 
opinion that the record of trial.is legally insufficient to sup
port the findings or guilty and legally insufficient to support 
the sentence. 

~ )/~+if ,Judge Advocaw. 

~duur , Judge Advocaw. 

~ 
1
~, Judge AdvocaW, 

-6-
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SPJGV 
CM 255120 

1st Ind. 

War Department, J.A.G.O., 21 MAY 1944 To the Secretary or'ilar. 

·l. Herewith transmitted for your action under Article or 
War sot, as amended by the act or 20 August 1937 {Pub. No. 325, 
75th Cong.), is the record or trial in the case of Private William 
Boyd (39286739), 453rd Quartermaster Laundry Company, together with 
the· foregoing opinion of the Board or Review. 

2. I concur in said opinion or the Board of Review and, for 
the reasons stated therein, recommend that the findings and sentence 
be vacated, and that all,rights, privileges, and property of which 
accused has been deprived by virtue of said sentence be restored. 

3. Inclosed herewith is a form of action designed to carry 
into effect the recommendation hereinabove made, should it meet 
with your approval. 

Myron c. Cramer, 
Major General, 

2 Incls. The Judge Advocate General. 
Incl.l-Record of trial. 
Incl.2-Form of action. 

(Findings and sentence vacated by order of the Under Secretary of 
"?Jar •. G.C.M.O. 284, 12 Jun 1944) 
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WAR DEPARTMENT 
Anrry Service Forces 

In the Office of The Judge Advocate General 
Y/ashington, D. c. 
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SPJGK 
CM 255162 2 S JUN 1944 

U N I T E D S T A T E S ) CENTRAL PACIFIC AREA. 
) 

v. ) Trial b_y G.C.M., convened at APO 
) 958, o/o Postmaster, San Francisco, 

Private TOMAS LUCERO, JR. ) California, 28 and 29 December 
(38169009), Company F, 47th ) 1943. Dishonorable discharge and 
Engineer Regiment. ) confinement for life. Penitentiary. 

REVIEW by the BOA.RD OF REVIffi 
LYON, ANDREWS, MOYSE and SONENFIEID, Judge Advocates. 

l. The Board of Review has examined the record of trial in the oasa 
of the soldier :rJ.8.IOOd above. 

2. Accused was tried upon the following Charges and Specifications a 

CHARGE Ia Violation of the 92nd Article of War. 

Speoifioationt In that Private Tomas Lucero, Jr., Company 
F, 47th Engineer Regiment, did, at APO 957, on or about 
17 October 1943, with malice aforethought, willfully, 
deliberately, feloniously, unlawfully, and with preme
ditation, kill one Private Ray H. Miller, a human being, 
by shooting him with a rifle. 

CHARGE Ila Violation of ~he 93rd Article of War. 

Specificationa In that Private Tomas Lucero, Jr.,•••, did 
at APO 957, on or about 17 October 1943, with intent to commit 
a. feloey, to wit, murder, oommit an assault upon Private 
William M. Burkert, by willfully and feloniously shooting 
him with a rifle. 

He pleaded not guilty to and was found guilty of the Charges and Specifica
tions. No evidence of previous. convictions was introduced. He was sen
tenced to dishonorable discharge, forfeiture of all pay and allowances d~e 
or to become due, and confinement at hard labor for life.· The reviewing 
authority approved the sentence, designated the United States Penitentiary, 
McNeil Island, Washington, as the place of confinement, and forwarded the 
reoord of trial for action under Article of War 50!. 

3. Evidence for the prosecution. 

The shooting occurred in Area J of APO 957 near the "gynmasium"• in 
which accused's company was quartered (R. 12,46.71,76). 



(48) 

About l p.m. on 17 October 19~, a. pe.rty of 10 or 12 enlisted men, 
including the deceased (Miller) and accused, went by truck to Ne.nakuli 
for the purpose of drinking besr (R. 13,19,25,31,34,49). Private 
Aikens drove the truck (R. 48,49). Arriving at Na.nakuli between 2 and 
2&30 p.m., they repaired to a beer tavern, where they remained until 
3130 or 4 p.m. (R. 13,25,34,49,51). Aikens sat with Miller and accused 
for a fer,; minutes e.nd had two beers with them. He did not see them 
drink anything except beer (R. 50). On the way back to the post, the 
party stopped at the marine base and drank more beer (R. 14,26,35,61). 
Technician 5th Grade Riggs saw accused drinking beer, but did not see 
him drinking anything else (R. 35). Accused asked Aikens to lend him 
some money. Aikens had only a few pennies and offered to lend them 
to accused, to which a.ocused replied that he ha.d plenty of money, did 
not want the money, and had merely wanted to know whether Aikens would 
make him a loan. Accused and Aikens discussed the size of people, and 
accused said that he did not believe there were people smaller than Aikens 
and twice as old. Aikens told accused a.bout a person he knew who was "that 
way", whereupon accused said that he did not believe it and threatened ·to 
kill Aikena (R. 51-52). 

At about 5. p.m., the party boarded the truck, except. accused, who 
said he wa.a not going (R. 14,26;35,52 ). · Miller jumped off the truck, 
saying that if accused were not going, neither was he (R. 14,27,36). 
Accused then attempted to pull Aikens from the cab of the truck. Carey 
jumped off the truok and . oe..me to the a.id of Aikens. Accu~ed punched 
Carey, who fell to the ground. Riggs got off the truck to help Carey, 
a.nd accused a.nd Miller tried to stop him, accused "pulling a knife" on 
Riggs, who ran mvay. Some of the others broke up the fight. and even
tuelly the truck drove off, accused and Miller remaining behind (R. 14, 
15,27,36,53). . · 

un the way back1 the truck s~opped to pick up accused end Miller, 
who had passed the party on:another truck (R. 15,28,37,53,121). Im
mediately, Miller, who was in the front part of the truck, ·started to 
fight, and had to be held'down by Riggs and O'Hara (R. 15,20,28,37). 
In O'Ha.ra's opinion, Miller seemed to be under the influence of 
liquor (R. 21 ). Accused was standing at the back of the truck· and, a.o
cording to O'Hara, did not appear to like the restraint imposed upon 
:Miller (R. 15,-£1,28). 

The truck arrived a.t the compa.ny area and stopped on a gravel 
driveway (R. 151 16,28,371 Pros. Ex. B). Accused, the firat men off 
the truck, picked up a handful of stones or rooks aDd started throwing 
them a.t the 1men on the truck. Carey left the truck and began throwing 
rooks back at a.ooused. A general rock fight ensued, in which Miller 
alao participated (R. 16,29,38,54). 
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The rook fight over, NJ.ller grabbed Aikens and started fighting 
with him. Aikens could think of no reason for Miller' a actions, aa 
they were good friends. Blows were exchanged. Aikens got the better 
of Miller, a.nu e.t. the end of the struggle Miller was lying face down 
on the ground, but was conscious• Some of the men were standing around 
him in a circle, and others were "all scattered around" (R. 17,22,38, 
47,64,55,56,59,60). O'Hara, Ri.gga, and Aikens testified that they did 
not hear Miller oall to accused. for help or aay aeything during or after 
the fight with Aikens (R. 23,46,60). 

However, accused went to the nearby "gymnasium", procured and loaded 
his' rifle, end returned to the immediate vicinity of the fight, apparently 
arriving a.i'ter it was over. Private Steeves saw him on the way to the 
gymnasium and refwsed a request from accused that Steeves get accused's 
rifle. According to Steeves, accused's speech was normal and he was not 
drunk, although he looked as though he had been drinking and appeared 
angry and "kind of white and wild ·lookingn. An enlisted man who was in 
the gymnasium when accused ca.me for his rifle testified that accused 
seemed to have control of his faculties, and .another testified that he 
"seemed to be excited" and was more or less "in a ma.d stage" (R. 63,64, 
67,69,70-73,76-78). 

Steeves walked to the place where the truck wa.s parked and warned 
the men that they had better leave, since accused had gone after his 
rifle. He testified that Miller was lying on the ground on his stoma.oh 
(R. 39,55,64-66,68). At this point the testimony becomes confusing. 
There was evidence that some of the men boarded the truck immediately 
and drove away, leaving Miller on the ground (R. 55,65). On the other 
hand, Riggs testified that the men did not leave on tbs truck until 
after three shots had been fired at the group, the first from the op
posite side of the tri.ck from where Riggs stood (R. 39,45,46). There 
was a hedge near the place where the truck was parked (R. 23). Witnesses 
a. short distance from the scene heard two or three shots (R. 18,56,65,74, 
75, 78, 79 ). 

Burkert, the victim of the assault alleged in the Specification of 
Charge II, was driving near the spot and noticed a soldier walking along 
the road. The soldier's face was flushed and.he appeared to have been 
running. Burkert parked his oar and walked to a place where a soldier 
(undoubtedly Miller) lay on the ground. Some soldier~ were standing 
around. Burkert saw another soldier coming up the road, armed with a 
rifle and a cartridge belt. Then he heard a shot, turned, and saw "this 
man" (apparently accused) standing over "this body of this other man, who 
was_laying on the ground" (apparently Miller). Burk~rt and the other man 
started .to run. Burkert saw the man with the rifle put it to his shoulder, 
point it toward Burkert, and fire. The bullet entered Burkert's back, 
and he was ."spun arou.'ld and knocked to the ground". He "doven into a 
ditch (R. 81-86). 
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Miller died on the way to the hospite..1 from e. gunshot wound which 
entered the right chest from the front a.nd perforated the aorta (R. 7,8, 
91-93; Pros. Ex. A). Burkert had a perforated abdominal wound, was in 
a serious condition, end rema.ined in the hospital for several weeks 
(R. 87,92,93). 

Several witnesses testified 'that aocused acted in a normal manner 
during the sojourn at the tavern and the marine base., although one of 
them, Aikens, added that he could not tell whether aocuaed was drunk 
(R. 13,14,18,19,25,34,42,50.,52,s1). 

Aocused and Miller were "ohums", and none of the witnesses noticed 
any animosity between them on the day of the shooting (R. 20,31,47,59, 
70). 

About 7a30 p.m. accused and another enlisted man appeared at the 
_orderlf room of a_ccused 's company. Captain Gianelli (the company com
mander) and Sta.ff Sergeant Peiffer were present. In the presence of 
aocused, the enlisted man who accompanied him told Captain Gianelli 
that accused said he had shot a man and wished to be taken to the orderly 
room (R. l02.,l03,107,108A, 108B,142). Although aocused seemed rather 
nervous, he had no diffioul ty in walking, standing, or sitting, end ap
peared normal and not under the influence of liquor {R. 104-106, 109A, 
llOA, 142). 

Accused's first remark to Captain Gianelli was that he was sorry. 
Captain Gianelli asked him what had happened (R. 103). Although .ac-
cused was not advised of his right to remain silent, no violence was 
used and no promises or threats were made (R. l04,106,109A,110A). Ac
cused seemed e.nxious to tell what had happened, and proceeded to do so 
(R. 104,106,llOA). · H.a referred to the trip to town and said he had 
drunk a lot of beer. He did not mention having drunk.anything exoept 
beer. He said that some of the men had tried to make him and Miller 
oome baok to the post against their wishes, in consequence of which 
there was a fight beside the i;ruck. He stated that when the truck ar
rived at the company area, a. fight started between Miller and some of 
the others., during the course of which Miller told accused to "'go get 
your gun: they are going to kill me••'. Accordingly, accused ran to the 
gymnasium, procured his rifle, and ran baok to the vicinity of the 
·fight. He "saw these men a.round there" and fired some soots into the 
air. Aooording to Peiffer, accused said that. he fired the shots in 
order to stop·the men from fighting with Miller, and when they did not 
stop, he fired closer to their heads. Immediately a.i'ter the shooting, 
Jlille.r told accused that someone had shot him. Aoouaed ran to Miller, mo 
we.a then lying on the ground. · Thereupon, accused threw e.way his rifle, 
fowid a.n enlisted man, and requested to be taken to the orderly room 
(R. l04,106,108A, llOA). 

- 4 .- . 
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Captain Gianelli turned a.coused over to Captain Bockus of the 762nd 
Military Police Battalion (R. 105,109B,l09B). Captain Bocku.s testified 
tr.at accused did not appear to be drunk, but, on the contrary, appeared 
to be normal and in full possession of his faculties and showed "no lack 
cf muscular coordination in his walking 11 (R. 112.132,135,141). About 
8 p.m. Captain Bookus had accused ta.ken to the Post Military Police Head
quarters, Iii.mi about 8130 p.m., witness went there to see him (R. 109B, 

on11112 ). Accused wa.a 11being worked by Captain Rosenthal, Medical Corps, 
and seemed to be in a 11passed-out11 condition a.Di 11not wholly conscious", 
although he was sitting up straight in a chair. To tr~ witness, he 
seemed to be suffering more from shook the..n from intoxication. He vomited 
(R. 113,117,136). After Captain Rosenthal's departure, witness had ac
cused placed in the "lock-up" and told the enlisted men to let him rest 
(R. 113). After an hour and.a half or two hours, i.e., about 10130 p.m., 
Captain Bockus took accused to "the colonel's" office for questioning. 
Accused appeared to be normal. Ile walked, stood, and sat without assis
tance, e.nd in a. normal manner; seemed to understand what wa.s said to him, 
and gave clear and lucid answers (R. 113,114,124,134). Captain Bookus 
properly advised accused of his right to make a statement or remain silent, 
and wsed no threats or promises {R. 113-115). Accused said that ho UDder
stood his ~ights and wished to make a statement (R. 114,117,118). Witness 
took.down the statement in longhand. It was then typed and read to ac
cused, who again was advised by Captain Bookua that he did not need to 
sign it. Accused signed and swore to it and, at the time he did so, ap
pear~d perfectly normal. Over the objection of the defense counsel, the 
court admitted the statement in evidence (R. 114-119,.135). The only im
portant differences from the oral statement made to Captain Gianelli are 
as follows a .In the written statement accused claimed that during tha 
beer•party he and Miller had consumed a. quart of whiskey between them in 
addition to the beer. At the time of the fight between Miller and some 
of the others, Miller asked accused to oall the lllilita.ry police or bring 
his rifle, as the men were killing him. ~'hen accused returned with his 
rifle, he fired at the men who were fighting with Miller (Pros. Ex. E). 

Lieutenant Colonel Garrett, 1'iedioal Corps, who knew nothing a.bout 
the case, was asked a long hypothetical question based on the evidence, 
including the assumption that Miller and accused had oonswred the quart 
of whiskey between them. The questi~n concerned the probable state of 
accused at 8 p.m. when Captain Rosenthal examined~. Witness testified 
that there were three possibilities a (1) that accused was drunk;(2) that, 
being somewhat under the influence of alcohol, he was in a state of severe 
shook by reason of the realization of what he had done; (3) that he was 
feigning drunkenness. Witness stated that the second possibility was 
the most likely and that this was consistent with his apparently normal 
conditipn before and erter the examination by Captain Rosenthal (R. 143, 
145-152). 

- 5 -
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4. E:videnoe for the defense. 

Priva.te ist Class Ta.rdo, a. member of the beer party, testified sub
stantially in aooord with tha witnesses for the pros~oution. He was not 
questioned a.bout the fi&):lt which occurred after the arrival at the 
company area.. He testified that he got off the truck and that acoused 
1'went off to tlle company". He did not testify a.bout anything ooourring 
tmreafter (R. 120-122). 

Captain Rosenthal, :Medical Corps, who examined accused at. 8 p.m., 
testified that in his opinion accused wa.s intoxicated and that he did 
not believe accused's condition to have resulted merely from a shock 
produced by the realization that he had killed a. friend. nitneas did 
not believe that accused's condition was feigned. Witness stated that 
accused was slumped over in a chair and had to be held up by two military 
polioemen. His eyes were "considerably dilated 11 

, he did not talk, his 
breath smelled of alcohol, and he vomited. Witness tried to rouse hilll 
by the use of aromatic spirits of ammonia.. At first there was no response .. 
After a few moments accuaed began to sneeze, cough, and mumble a. few words. 
That "was about the extent of his recovery". He could not stand, was "com
pletely unooordinated 11 

, had a slurred speech when he started to mumble, 
and made no respor..se to any verbal orders or requests. Al though witness 
a.t first expressed the opinion that a man in accused's condition would 
not recover possession of,his faculties for several hours, he ,modified 
this by stating that it might or might not have taken aooused several 
hours to recover, and that he'would not say that aocused would be unable 
to talk three hours later (R. 123-129). 

Accused elected to remain silent (R. 131-132)•. 

5. The evidence for the proseoution relating to the situation exist
ing at the time of the first shot is somewhat confusing. This is partly 
due t.o the faot that the wi tnesse,s made use of a map and referred to places 
on it as "here'', "there". "in this direction", and so forth. Suoh referenoes 
a.re entirely unintelligible to an appellate body. Likewise it is not clear 
whether Miller was on or off the ground at the time of the initial shot. 
However, there is evidence showing that accused shot at the group _near 
Miller; that the bullet entered Miller's body. killing himJ and that ac
cused then shot at and wounded Burkert. 

In the absence of some legal justification or exouse, the killing 
of Miller was done with malioe aforethought and the fact that aooused 
shot the wrong man does not protect hilll (MCM, 1928, par. 148a). In the 
opinion of the Boa.rd of Review, there was no legal justification for the 
killing. Although a person may take life if he reasonably believes such 
a.otion necessary to prevent a violent felony, no felonious assault against 
Miller had occurred or was threatened. Likewise. assuming but not deciding 
that accused had a lagal right to use force ·to protect his friend from a 
non.felonious assault, it is clear that the measures employed exceeded the 
necessities of the case. in addition to which 'the accused must have known 

- 6 -
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that Miller started the fight with Aikens without the slightest provoca
tion. 

The Board of Revievr is also of the opinion that tha circumstances 
did not oreate a. legal provocation reducing ·l;he homicide to :manslaughter, 
even if it be assumed that the shooting resulted from "heat of anger" 
produced by t~ller's losinE battle with Aiker~. The provocation arising 
from an assault and battery or sudden quarrel does not extend to the case 
where a friend, rather than the accused himself, is involved (Corran. v. 
Paese, 220 Pa. 371, 69 Atl. 891, 17 L.R.A. (N.S.) 79S), and no~ This 
is especially true when the friend is the attacker. 

W'.nat we have said about justification and excuse applies equally to 
the shooting of Burkert. &d Burkert died, accused would have been guilty 
of murder. Since he lived, accused is guilty of assault with intent to 
commit murder. 

As for drunkenness, t..lJ.ere Yras evidence warranting the court in be
lieving that at the time of the shooting, accused had the capacity to en
tertain e.n intent to kill or to ini'lict grievous bodily harm, or to know 
that his act would probably cause death or grievous bodily harm; in other 
words ~hat he was capable of malice aforethought (M.ClC, 1928, par. 148.!!_)• 

For the foregoing reasons, it is our opinion that the evidence is 
legally sufficient to support the findihgs. 

6. In our opinion the aocused' s oral statement to Captain Gianelli 
was competent. Although accused was not advised of his rights, the evi
dence shows that he voluntarily sought his commanding officer for the pur
pose of telling him what had happened. Furthermore, even if the admission 
of the statement was erroneous, no prejudice resulted, for the signed 
statement taken before Captain Bocl:u.s contained substantially the same 
information. This latter statement clearly wa_s competent despite accused's 
temporary state of oollaps.e some hours before. 

7. The Charge Sheet shows that accused was 21 years old at the time 
he committed the offeDBes, and that he was inducted into the military 
service on 30 October 1942. 

8. The court was legally .constituted e.nd had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were co?l!Illitted during the trial. In the opinion 
of the Board or Review the record or trial is legally sufficient to support 
the findings and sentence. Penitentiar.yini'illetnent is authorized tor both 
offenses (18 u.s.c., secs. 452,454,455). 

C., , Judge Advocate.-----~.,..___,~---

• Judge Advocate. 

- 7 On Leave , Judge Advocate.-
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OPINION of the BOARD OF REVIIM 
LYON. ANDREWS. MOYSE and SONENFIEI.J), Judge Advocates. 

1. The reco1"9- of trial 1n the oase ot the officer named above ha.a 
been examined by the Board of Review and the Board submits this. its 
opinion. to The .hrlge Advocate General. 

2. Accused was tried upon the following Charge s.nd Speoifioations a 

CHARGEa Violation of the 93rd Article ot War. 

Speoifioation la In that 2nd Lt. Guy M• King. 10th Ba.sio 
Flying Training Group. Shaw .F1eld, s.c•• did, at Sumter. 
s.c•• on or about 8 Ma.roh 1944, with intent to do him 
bodily ha.rm, commit an assault upon Mr. David Garner by 
shooting at him with a dangerous weaponJ to wit a a pistol. 

Speoifioa.tion 21 (Finding of not guilty). 

He pleaded not guilty to the Charge and Specifications and was found not 
guilty.of Specification 2 and guilty of the Charge and of Specification 
1 thereof. No. evidence ol previous oon-viotions was .introduced. He was 
sentenced to be dismissed the service, to forfeit all pay and allows.noes 
due or to become due, and to be confined at ha.rd labor for three years. 
The reviewing authority approved the sentence, but remitted one and one
half yea.rs of the.confinement and forwarded the reoord of trial for action 
under Article of War 48. 

3•. The accused having been found not guilty of Specification 2, 
insofar as possible no reference will be ma.de in this opinion to the 
testimony bearing upon that Specification. 

Accwsed was a. aeoond lieutenant in th.e Air Corps,-stationed and 
quartered at Shaw Field, about nine miles from Sumter, South Carolina. 

http:guilty.of


(56) 

On 7 Ma.roh 1944, he and Lieutenant Nanoe of the ea.me field were under 
orders to proceed to Orlando, Florida, on a ferry trip, with instruo-
tions to piok up two PT l 7 1 s at Camden. On arrival at Camden, one of 
the planes was in the air, and they were instruoted to return the next 
d~. They reported baok to Shaw Field, and as Lieutenant Nano• and the 
other two officers who were to aooompany them to Orlando 11ved in Sumter, 
Lieutenant Nance invited accused to spend the night with him. This in
vitation WB3 accepted and the two went to Lieutenant Nance's home, arriving 
there around 2000. Wl th the exception of a. short interTILl, aoctlsed remaimd 
there until around one o'olook the following morning (R. 8,9,13,14). Lieu
tenant Nance had expected acouaed to ape?ld the night with him, but upon 
accused'~ insistence he dropped him off uptown at about 0130, while he 
was ta.king a couple to their home. Aocuaed intimated that he wanted to 
aee a girl friend who wu in town. Lieutenant Na.noe particularly did not 
want to leave acoused alone beoause he had a pistol, carried in a holster, 
which he declined to leave in Lieutellallt Nance's oar, although the latter 
urged him to do so (R. 10). Aocused returned to Lieutenant Nance's home 
at about 0630, being let in by tieutenant Nance's wife, but Lieutenant 
Nanoe did not see him until 0800, at which time :tu, was dreued in the greens 
and leather jacket that he had worn the evening before, but wa.s not carry
ing the pistol (R. 11). 

Lieutenant Nance 11.Ild aocua ed proceeded to Shaw Field and the trip 
was duly ,mdertaken at about 0900. It was not until the stop at Savannah, 
Georgia, that Lieutenant Nance kne,r that anything had happel:led to accused. 
At that time accused showed him Jmrks that i?ldioated that a bullet had 
pe.ssed "through or between'the f~ers of one ot his .hands". Accused'• 
explanation was tha.t he and a cab driver had gotten into an "argument 
over oab fare and a woman, and they had gotten into a fight", that he had 
"left the soene" after the fight, aDd that he ha.d left his pistol there 
(R. 11,12). On oross-examination, Lieutenant Nanoe expressed the opinion 
that aooused was not intoxicated aDd appeared rational at the time aooused 
left him uptown. He would not •&¥ that acoused wa.s sober but did not 
think he was drunk: (R. 16). 

Mr. David Garner, a taxi-driver ot·Sumter, South Carolina, upon whom 
aoou.sed is ·charged with having made the assault, identified Lieutenant 
King as the officer who arranged for a taxi at his stand around 0230 or 0300 
on 8 Ma.roh {R. 17). After driving to various places in and beyond the limit, 
of Sum.ter for more than an hour, with aoouaed sitting in the front seat 
next to witneu, aocua ed directed witnesa to drive him to Shaw Field. After 
they had gone about a hundred yard• beyond the oity limits, aoouaed would 
not permit witneaa to proceed further and threatened witneu with a pistol, 
which :tu,. plaoed. in wi tneaa' aide. Upon the pretext of going to the other 
aide of town, to which aooused consented provided they did not pa..aa through 
the town, witneaa, who was operating the oar with hi.a left haJ:ld only, then 
proceeded to drive into the city limits, and turned at Hampton Avenue, 
throwing the ca.r into aecond gear, and racing the motor as ta..at as he 
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could (R. 16-19). Hampton Avenue connects Ma.in Street with Washington 
Street, the latter being a part of the continuation of the Shaw Field 
Road and being located two blocks from Main Street (R. 33,34). When 
accused realized that he was near police headquarters, located about 
two hundred feet away, he "hollered", grabbed the wheel and told witness 
that if he did not go ahead he would kill him. Accused's action released 
the pistol (off~red a.s Exhibit A) from witness' side, and witness there
upon grabbed the gun and-- tussled with accused for it. The accused's 
finger was on the trigger. During the tussle the pistol was fired or dis
charged three times, two shots going through the upper left side of the 
windshield and one through the upper right side of the windshield. (It 
is not clear whether the pistol was purposely fired by the accused in an 
attempt to shoot witness or was accidentally discharged as a result of the 
struggle by witness for possession of the pistol.) After witness had 
wrested the pistol from accused, the latter jumped out of the oar, outran 
the police and got away. Witness turned over the pistol to the police. 
Between Shaw Field and Sumter accused he.d £ired one other shot through an 
open window on his side (R. 19,20,21). · 

On cross-examination, Mr. Garner testified that he was 24 years-of 
age, and had never been prosecuted or convioted (R. 21,22). He weighs 
163 pounds and had no difficulty in talcing the pistol away from accused, 
a feat which he accomplished by using both hands. He was very much 
frightened and afraid for Jrl_s life when he drove into Ma.in Street, at 
which time aooused still had the pistol in witness' side (R. 37). 

Exhibits B, B-1, and B-2 were identified by Corporal Chester W. 
Donald of Shaw Field as being true reproductions of piotures of a oab 
talcen by him at Sumter on or about 9 Maroh 1944 (R. 41,42). 

Sergeant J. H. DuRe.nt, a member of the Sumte~ Police Department for 
25 years. was on duty around four o'clock of' the morning of 8 Mi.rah 1944. 
There was a car, which he thought had back-fired. at the corner of Hampton 
and Ml.in "blowing the horn and racing the motor". Before he reached the 
scene a man jumped out and ran back of the bus station and up West 
Ha."llpton. \"lhen he reached the taxi the driver got out and said. "Here' a 
a gun. catch him and kill him if' you can, he has been shooting this gun 
for ten miles". Witness identified Exhibit A as the pistol handed to 
him by the driver, Exhibit A-1 as the olip in the pistol at the tim3. 
and Exhibit C as the service cap found in the taxi. ·Witness and the 
driver ran a.f'ter the man who had jumped out of the car, and subsequently 
drove around looking for him, but he could not be found. ~1tness found 
three holes in the windshield, "one right straight in front of' the 
driver's seat and two to the right", which he identified as bullet holes 
(R. 43,44). 

On cross-examination. witness testified that he originally thought 
that the noise was back-fires. that the first man got out of the oar when 
he was about a hundred feet from it. that upon a subsequent examination 
of' the pistol he found five unfired cartridges in the magazine and one 
in the chamber, and that he saw a little blood which he thought was on 
the taxi driver's hand (R. 45,46,47). 

- 3 -



(58) 

First Lieutenant Victor G. Petrone, .Air Corps, bad been aooused's 
roomma.te uninterruptedly sinoe 15 July 1943. Exhibit A, a Colt Woodsman 
Ma.toh Target Model Pistol, Caliber 22, belongs to him. It was missing 
the morning after "this inoident". 'When he saw Lieutenant King tha.t 
morning a.t Shaw Field, he was told by the latter tha.t he had the · 
pistol, tha.t bl, was drunk and the pistol a.ooidenta.lly went off. Accused 
showed him powder burns or marks where the bullet pa.seed through the 
tingere of one of hi• hands, whioh witness believed was his left hand 
(R. 48,49). Ydtneaa expressed the opinion on cross-examination that 
if the trigger 1ra.s held down after the pistol was loaded and cooked 
it :would fire continuously a.a long a.s the trigger was held down (R. 50). 

Second Lieutenant David G. Mullison, Air Corps, Sha1r Field, who bad 
known Lieutenant King for a yea.r and a half,and who wu living on Ma.in 
Street in Sumter on 8 Maroh 1944, wa.s a.wa.kened a.t about 0430 on that day 
by aoouaed, who stated that he was in trouble a.nd requested witness to 
take him to Florence to see a friend. He ga.ve no details of the trouble, 
merely stating that he had gotten into a.n argument and sa.ying solllBthing 
·a.bout four shots being fired with a. pistol. He a.lso sa.id that he ha.d 
left his hat and the gun in a. oa.b (R. 50,51). 

Major William· J. F.soh, Air Corps, Sha1r Field, identified a. statement 
made to him. a.s i~veatigatlng offioer by Lieutenant King. This statement, 
marked Exhibit D, we.a admitte~, without objeotion, as •a.n admission and 
not a confession" (R. 51,52). In this statement accused asserted that 
three qua.J;"t• of whiskey were conaumed on the night of 7-8 March by a group 
at Lieutenant N~oe 's home. He recalled removing a 22 caliber pistol from 
his bag a.nd leaving it on the table with one of Lieutenant Na.nee' s. La.ter 
he put the pistol in his pocket, after whioh "we a.11 had drinks•. mt 
we.a Uilder the impression tl).at evidently he had had quite a few drinks, 
since the la.at thing he remembered wa.s saying goodnight to Major Cooper, 
Jlrs •. Jordan 8.tld Captain Jordan. The next thing he remembered was 11a 
tiring of some shots, or a struggle and a man in an automobile in Sumter•. 

_ Even this was vague but he knew that severe:J. shots were fired, w1thout · 
knowing who did the firing, a.nd that two or the shots hit hia right hand 
and one hia left. The oa.uae of the struggle a.nd the participants were 
UDknown to him. He realized that he wa.s in trouble, made his way a.rter 
awhile to Lieutenant Mullison'a home and requested him. to take him to 
the home of one of his friends, a Mr. Abrams, in Florence. He requested 
Mr. Abrams to investigate the trouble a.s he wa.s leaving early on a ferry 
trip. 

For the defense. 

Major Donald D. Cooper, Medical Corps, stationed at the Station 
Hospital at Shaw Field, with six yea.r's experience as a doctor, had 
known Lieutenant King for over six months, had en.mined him once prior 
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to April 1944, and had been thrown in contact with him socially only 
on 7 March 1944, once at the home of Captain Jordan, where he stayed 
for about an hour, and where no drinks were served, and later at the home 
of Lieutenant Na.nee, where drinks were served. Witness did not recall 
how many drinks were served nor the amount that Lieutenant King drank, 
but he had observed him drinking (R. 54,55). On oross-exa.mina.tion, wit-. 
ness testified that he considered that around midnight as far as sobriety 
was concerned aocus ed' s oondition was normal, and he wa.s ~ell orientated11 

, 

alert, a.nd not under the influence of alcohol (R. 60). Explaining that 
he did not feel qualified as a psychiatrist, he gave it as his opinion 
that there is nothing voluntary in amnesia or consciousness, that a 
person in a state of amnesia or unconsciousness is not in his "right 
or normal mind", and that it is possible for a person to commit an act 
while in his right mind and thereafter through a lapse of memory not to 
remember the act, but that usually the amnesia exists during the whole 
time in which the person is acting or committing the act (R. 63-64). 

In reply to· questions by the court, Major Cooper reaffi.rmed his 
earlier statement that when he left Lieutenant Nance's home approximately 
at midnight, accused was in good control of his faculties, and e~pressed 
the opinion that it would have been possible for the accused to have 
comnitted an act in his right state of mind and later, through a period 
of. amnesia, to forget about it (R. 65). 

Nine witnesses testified to the good character of accused (R. 54-74, 
75,77,78,80,84,85,86,87,89,90). 

, ' Lieutenants Na.nee, Mullison and Petrone, who had previously tes
tified as witnesses for the prosecution, were recalled as witnesses for 
the defense. 

Lieutenant Nance could not state how much accused had drunk at his 
home on 7 March, as the.whiskey was available and each person·could make 
his own choice as to the amount to drink (R. 77). Pers.onally he had taken 
a drink or two (R. 79). 

On cross-examination, Lieutenant Nance did not recall whether accused 
had taken 8.llY drinks a.rter Major Cooper left witness' home• but when ac
cused got out·of witness' oar at about lt30 in the morning, aooused was 
normal and spoke ratio~a.l.ly. Similarly he wa.s normal 'when witness next 
saw him at 0800 at witness' home as well as at 0900 at the field. Lieu
tenant King piloted his own aircraft and the flight was :ma.de without in
cident, the first stop beihg at Savannah; more than a hundred miles awe::r, 
after they had been in the air considerably over an hour. Accused'• con
dition was likewise normal after he landed (R. 78,79). 

· morning of the 
When aoouaed ca.l~ed at Lieutenant Mullison's home about 0400 of ·the/ 
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a.ffa.ir, th.e.t officer testified he was drunk and when witnesa took aooused 
to Florence he "we.a still pretty intoxicated but was.sobering up fairly 
fa.st" (R. 80,81). Accused "pa88ed out" on the way back from Florenoe · 
and witness "just let him sleep• (R. 8,). 

.• -
On cross-examination, witneaa stated that his conclusion u to ac- · 

ouaed's condition was based on his actions. He came into the house, 
pulled the covers off of witness, walked up and down oontinuoual7, did 
not walk exactly straight, stuttered, did not talk too plainly, and 
appeared nervoua. Witness "knew he wa.s drunk. I 1melled it". Fur;ther 
he had been out with a.ocuaed when he would get drunk•. By "drunk" M 
meant that accused did not have hi• full faculties, but he.believed 
that accused was rational enough to know that he was in trouble (R. 81, 
82,83). He had no.t noticed accused'• hand too well, 'but accused told 
him that "some shota were fired, 8.Jld he was in a fight over a gun, aDd 
knew tha.t .. he wu shot through the hand". 

Lieutenant Petrone, who had been out with aocuaed while drinking,· 
described the traits and characteristios demonstrated by accused while 
so indulging a.a follows a 

"In the first plaoe, he can driXlk :more, and show it le11, 
than a:rry- ·person I ever sa.w. Whereas a normal person would be 
drunk with the same amount of whiskey Lieutenant King he.a con
sumed~ would appear to be very drunk.· I have never known him 
to be nasty. He is not contentious." 

On the morning that accused left for Orlando he appeared to be umer 
nenoua tension and told witness that he had h.e.d some trouble .(R. 86,81, 
68). . · 

In answer to questions by the court witness stated that a.couaed told 
him that he was drunk the night before, that he had wit:r:iesa • pistol, tha.t 
it went off in the soutfie, and that he did not know what "the fuss wu 
about". He further testified that accused had never taken.the pistol 
before and that he did not know whether "it waa automatic and continual 
like a machine gun ii' the trigger is held down" .(R. 88-89). · · · 

Aooused elected to take the stand and testify in his own behalf.· 
After giving a. sketch of his life, he stated that he had never been in 
azzy- other trouble (R. 94). He ~orrawed Lieutenant Petrone•, pistol 
solely to get in some target practice on hi• trip·and tor no other 
purpose. He had no idea at the time that he would spend the night in 
Sumter or at Shaw Field, as he expected to be in either Ja.okaonville 
or Savannah (R. 94,96). 

Aoouaed drinks hi• whiskey straight. Re drank •quite a few• at 
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Lieutenant Nance's. There were three quarts, and the next :morning there 
were three empty bottles. He recalled ta.king out his pistol from his 
bag so that Lieutenant; Nance could show it to some people and remem
bered going for Lieutenant Peoples. He likewise recalled telling Major 
Cooper goodnight. The next thing that he remembered wu that some shots 
were f'lred in a oar (R. 96-97). 

Yfu.en witness regained his faoul ties he. foUild. wounds on his right 
and left hands ''which looked a.s if a pistol bullet had gone through the 
fingers or between the fingers". In answer to the question whether he 
had received any medical treatment at the base for these injuries he 
replied that he had shown them to Captain Green at the hospital about 
two and a half days after the injuries had been sustained. The skin we.a 
broken, there were powder burns on his hands, and the injuries could be 
observed (R. 97, 98,108). His reason for going to the home of Lieutenant 
Mullison, which was on Ma.in Street about a block and a half a.way from 
where he found himself, was to get him to take accused to aee one of 
accused's friends, Mr. Abrams, a lawyer, who lived in Florence, in order 
to have Mr. Abrams find out what the trouble wa.s, as accused was leaving 
for Orlando that day (R. 98-99). 

On cross-examination, accused reaffirmed his ignorance of what may 
have taken place. Ha admitted having mentioned to Lieutenant Na.nee what 
had happened, but denied having said that the affair happened over a cab 
fare and a woman, his version being that he had told him that he presumed 
he had had an argument with the taxi-driver (R. 101). Accused remembered 
several shots being fired in the cab, but did not remember having run 
a.way (R. 102 ). He realized that he was in trouble because of recalling 
the pistol shots and seeing that his ,hand had been injured by what looked 
like pistol shots, but he went to see his friend in Florence instead of 
the City Police or Military Police because he wa,nted to find out what 
the trouble was before "going to a.eyone" (R. 102,103). 

In answer to an inquiry by the court as to any previous experience 
in which he had drunk so much that he could "maneuver a.round" for four 
hours without remembering what happened for that length of time, accused 
replied a 

"I have drank at e. dance and gone to restal:ll"ants with 
people and had them tell im about it the next day, and I would 
not know- a:z:vthing about it" (R. 103). 

In further reply to questions by the court, witness testified that 
the 22 Colt Woodsman is not fully automatic, it being necessary to pull 
the trigger, but "is an automatic projector" (R. 104). He recounted 
his visit to Lieutenant Mullison and stated that when he went to his 
house he was in command of his faculties (R. 104,105). 

- 7 -
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4. The evidence olea.rly esta't!lishes that on the morning of 8 March 
1944, accused assaulted Mr. David Garner with a dangerous weapon, namely, 
a loaded pistol. The record indicates, however, that accused did not ac
tually sho6t at Mr. Garner, but, rather, tha.t the pistol wa.s discharged 
during the s cui'fle over its possession. There is la.eking specific evi
dence to establish intent to do bodily ha.rm, and the record does not 
present sufficient fa.eta from which to dra.w the inference of such intent. 
The Boa.rd is ~f' the opinion th.at the evidence is sufficient to sustain 
only so much of the findings of guilty a.a involves an e.asa.ult with a. dan
gerous weapon in violation of Article of War 96 (M.C.M., 1928, par. 126!,)• 

It wa.s neither charged nor even intimated that there was a.ny possible 
motive tor a.ey false testimony by.Mr. Garner, whose statements are sup
ported by the testimony of Sergeant DuRa.nt of the Sumter Police Force, 
the p}vaioal appearance of the taxi, and the action of the a.oouaed in 
run.Ding awq. That accused wa.s found not guilty of the second speciti
oation in no way reflects upon Mr. Garner's dependability a.a a witness, 
£or the court may have concluded that some essential element of' that 
offenae had not been absolutely established. 

In considering the legal aspect of an apparent inconsistency in 
findings by &. court-martial, the Board of Review in CM 197115, Froelich 
(B.R. 3, p. 81), expresses the following views, in whiohwe ooncura 

•As the accused was convicted on one specification and 
acquitted on the other, both of which involved, as the evidence 
shows, the S8lll8 fraudulent conversion, the record of trial may 
be said to present the question whether the inconsistency in 
these findings ha.a the legal effect of invalidating the convic
tion on the Specification of Charge I and said Charge. We unite 
in the opinion tha.t such is not the oase. While the precise ques
tion before us would seem to be an open one in military justice 
a.dministra.tion. in the field of' Federal criminal procedure the 
better rule on principle and authority is that inconsistent 
verdicts of guilty and not guilty in the same criminal pro
ceeding do not vitiate the former~ v. u.s •• 152 U.S. 542; 
Huff'ma.n v. u.s•• 259 Fed. 335; Athanasius v.-U:S•• 227 U.S. 326; 
Roark v. U.S., 17 F. (2d), 570J wpk:ins Federal Criminal Law, P• 
~and other authorities there cited). It follows. therefore. 
tha.t·in the instant case the findings of not guilty of Charge II 
and i ta Specification in no wise affect the findings of guilty 
of Charge I and its Specification.• 

The record does not justify the conclusion tha.t accused was so drunk 
a.a to render him mentally irresponsible for his conduct. There is no doubt 
that accused had drunk unwisely and too heavily. but this fa.ct does not 
exonerate him from responsibility for his misconduct (M.C.M•• 1928, pa.r. 
126!,)• 
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No one considered accused drunk as late as la30 of the morning of 
the offense when he insisted upon not remaining at the homo of his friend, 
Lieutenant Na.nee, on the pretext that he wanted to meet a girl in SumterJ 
he was able to outrun the police at about 4 o'clock; he then found his 
way to the residen:ce of another friend, Lieutenant Mlllison, ·for the 
purpose of having him drive him to Florence to discuss his trouble with 
a third r'riend, Mr. Abra.ms, a lawyer; he was normal at 8 o'clock that 
morning; and at 9 o'clock he was able to take off in an airplane and to 
complete a. flight to Savannah without incident. These facts more than 
offset any deductions to be drawn from accused's testimony and that of 
Lieutenant Mullison. 

No particular weight can be placed on the condition of accused's 
hands. No effort was made to describe in detail the nature of the in
juries sustained. It is apparent that no bullet penetrated any of the 
fin~ers. Ylha.tever injury suffered we.s between the fingers. It would 
do violence to elementary physical laws to conclude that a bullet wound 
that penetrated the fingers would result in such slight injury that 
within a few hours after being so wounded a person not under undue pres
sure could operate his airplane without incident and without complaining, 
or attempting to secure medical attention. It is also wort~y of note 
that accused first showed his hands to a medical officer more than two 
days laterJ that that officer was not called upon·to testify, and that 
there is no record of aIJ:y medical treatment; having been administered. 
It is clear that the minor injuries to accused's hand were suffered in 
the course of the tussle over the gun. 

5. The accused is 22 years of age. The records of the War Depart
ment show that he was in training as an aviation cadet from 16 August 
1942 to 28 April 1943, on which date he was honorably discharged as 
such, and was commissioned a second lieutenant in the Air Corps, 29 
April 1943. 

6. The court was legally constituted and had jurisdiction of the 
person and the offenses. Except as noted above, no errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. The Board of Review is of the opinion that the reoord of trial 
is legally sufficient to support only so much or the findings of guilty of 
Specification 1 or the Charge and of the Charge as involves fin.dings ot 
guilty of assault with a dangerous weapon, namely, a loaded pistol, in 
violation or Article ,of War 96, and legally sufficient to support the 
sentence and to warrant oonfirmation thereof. Dismissal is authorized 
upon oonviction of violation of Article of War 96. 

Judge Advooate. 

, Judge Advocate. 

~~_..(On~-Le~a_ve.....)~~~~-' Judge Advooate. 
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War Department, J.A.G.O., AVG 1944 - To the Secretary of War.8 
1. Herewith transrdtted for the action of the President a.re the .record 

of trial anc. the opinion of the Hoard of Review in the case of Second Lieu
tenant Guy ll. King (0-802036 ), Air Corps. 

2. I concur in the opinion of the Board of Review that the record or 
trial is legally sufficient to support only so much of the finding of 
guilty as involves a finding of guilty of assault with a dangerous weapon 
in violation of Article of Wa.r 96 and legally sufficient to support the 
sentence and to warre.nt confirmation thereof. A petition from citizens 
or accu.ed's ·home city, I..a.ke City, South Carolina., and several letters 
from individuals, attesting to accused's excellent character and request
ing clemency, have been received and considered. Consideration has like
vrise been given to letters from the Honorable E. D. Smith and the Honor
able Burnett R. Wiaybank, United States Senators of South Carolina, the 
Honorable Jolm L. McMillan, Member of .Congress from South Carolina., and 
the Ho:.i,orable A. Sidney Camp, Member of Congress from Georgia, and to the 
testimony of a number of witnesses who testified to his excellent record 
as a civilian and as a soldier. No injury was sustained by the taxi driver 
upon v.rhom the assault was made. In view of accused's youth, his previous 
good record, and his potential value to the service, I recommend tha.t the 
sentence be confirmed but that the forfeitures and confinement imposed 
be remitted, and that the execution of the sentence as thus modified be 
suspended during good behavior. 

3. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the recommendation hereinabove ma.de, should 
such action meet with approval. 

,
~C!.~o 

J.t,ron c. Cramer, 
1iljor General, 

11 Incls. The Judge Advocate General. 
Inol.1-Record of trial. 
Incl.2-Draft or ltr. for sig. Seo. or War. 
Inol .3-Form of Ex. Action. 
Inol.4-2 Ltrs. fr. Hon.E.D.Smith, 4/22/44, w/inols. 

& 6/23/44 w/inols. 
Inol.6-2 Ltrs. fr. Hon. Jno. L. MoMillan,4/21/44 & 6/26/44. 
Inol.6-Ltr. fr. Samuel M. Askins, 4/29/44. 
Incl.7-Ltr. fr. Mrs. M.E. Kin&, undated. 
Inol.8-Ltr. fr. Mrs. C.Y. Farrell, 6/6/44. 
Incl.9-Ltr. fr. Hon. A. Sidney Camp, 5/3/44. 
Inol.10-2 Ltrs. fr. Hon.Burnet R. Maybank, 5/10/44 Tr/inol. & 5/2/44.
Inol.11- Memo. fr. Hon. Claude Pepper, 5/10/44, w/incl. 

(Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General. Sentence conf'inned but forfeitures and 
confinement remitted. Execution suspended. G.C.M.O. 495, 
12.Sep 1944) 
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SPJGQ 
CM 255260 2 9 r.lAY 1944 

UNITED STATES ) INFANTRY P.EPLA.CEMENT TRAINING CENTER 
) 

v. ) Trial by G.C.M., convened at 
) Camp Wheeler, Georgia, on 20 

Second Lieutenant JAMES B. ) April 1944. Dismissal and 
PORTER (0-1313059), Can- ) confinement for ten (10) 

.PailY c, 11th Infantry ) years. 
'l'raining Battalion. ) 

OPilUON of the BOARD OF REVIEW 
ROUNI:6, GAMBRELL and FREDERICK·, JUdge Advocates 

1. The record of trial in the case or the officer named above 
has been examined by the Board or Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications, 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant James B. Porter, 
Company c, 11th Infantry Training Battalion, Camp 
Wheeler, Georgia, did, without proper leave, absent 
himself from his organization at Camp Wheeler, Georgia · 
from about 15 March 1944 to about 25 March 1944. 

CHARGE II: Violation of the 96th Article of War.' 

Specification l: In that Second Lieutenant James B. Porter, 
Company c, 11th Infantry Training Battalion, Camp 
Wheeler, Georgia, did, at or near Macon,_Georgia, on or about 
16 March 1944, wrongi'ully and unla:ri'ully convert to his own 
use one 1940 convertible Chevrolet coupe automobile, value 
of more than $50.00, the property or the Rent-A-Car Can
pany, Macon, Georgia, entrusted and rented to him by the 
said Company from about 14 March 1944 to about 15 March 
1944. 

Specil'ication 2: In that Second Lieutenant James B. Porter, 
Company c, 11th Infantry Training Battalion, Camp Wheeler, 
Georgia, did, at Camp Wheeler, Georgia, on or about 8 · 
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March 1944, with intent to defraud, wrongfully and 
unlawfully make and utter to the Camp Yiheeler Exchange 
a certain check in words and figures as follows., to wit: 

* * * * * * * * * 
Peoria, ID. 

MA~;-GA.--'-M__ar_._8_____19~NO. 
l 

THE FIRST NATIONAL BANK & TRUST COMPANY ~,I{:/· 
Hl-Maff!i:.:: u 

~ Pay to the 
order of _ __...::C~Af::::,lP~Y,~:}{=E=EI=.f:=.;;R'-"EX=C;..;;HAN::.=.G;:;.;;E=-'_____$50. 00 

no 
Fifty and 100 - - - - - - - - - - - - ·- :OOLLARS 

James B. Porter 
0-1313059 

Co. •c•, 11th Bn. 4 ITR 

* * * * 
On _reverse sides 

Pay To The Order or 
THE CITIZEN$ & SOUTHERN NATIONAL BANK 

991 Macon, Georgia 991 

For Deposit Only 
CAMP YiHEELER EXCHANGE 

..* * * * * * * * * * 
and by means thereof did fraudulently obtain from the 
Camp ~'heeler .Exchange, Camp wheeler, Georgia, $50.00., 
United States currency., he., the said Second Lieutenant 
James B. Porter then well knowin~ that he did not have 
and not intending that he should have sufficient funds 
in The First National Bank and Trust Company, Peoria, 
Illinois., for the payment of said check. 

Specification .31 This Specilication is similar in form to 
Specification 2., b·,,t alleges check dated March 8., 1944, 
drawn on same bank., in the amount of $17.00., made and 
uttered to the Idle Hour Club., Macon., Georgia., at 
Macon., Georgia., thereby fraudulently obtaining $17.00 
in U.S. currency. 

-2-
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Specification 4: This Specification is similar in form to 
Specification 2, but alleges check dated March 8, 1944, 
drawn on same bank, in the amount of $50.00, made and 
uttered to the Idle Hour Club, Macon, Georgia, at Macon, 
Georgia, thereby fraudulently obtaining $,50.00 in U.S. 
currency. 

Specification 5: This Specification is similar in form to 
Specification 2, but alleges check dated March 8, 1944, 
drawn on same bank, in the amount of $50.00, made and 
uttered to the Idle Hour Club, Macon, Georgia, at Macon, 
Georgia, thereby fraudulently obtaining $50.00 in U.S. 
currency. 

Specification 6: (Finding of not guilty); 

Specification 7: This Specification is similar in form to 
Specification 2, but alleges check dated March 11, 1944, 
drall?l on same bank, in the amount of tso.oo, made and 
uttered to the Idle Hour Club, Macon, Georgia, at Macon, 
Georgia, thereby fraudulently obtaining $50.00 in U.S. 
currency. 

Specification 8: This Specification is similar in form to 
Specification 2, but alleges check dated March 11, 1944, 
drawn on same bank, in the a.mount of ~?30.00, made and 
uttered to the Idle Hour Club, Macon, Georgia, at 
Macon, Georgia, thereby fraudulently obtaining $30.00 in 
U.S. currency. 

Specification 9: This Specification is similar in form to 
Specification 2, but alleges check dated March 11, 1944, 
drawn on The First National Bank of Peoria, in the amount 
of $10.00, made and uttered to •Fay•s•, Macon, Georgia, 
at Macon,. Georgia, thereby fraudulently obtaining $4.75 
in U.S. currency and $5.25 in merchandise. 

Specification 10: This Specification is similar in form to 
Specification 2, but alleges check dated March 11, 1944, 
drawn on lhe First National Bank of Peoria, in the 
amount of $25.00, made and uttered to •Fay'ts•, Macon, 
Georgia, at Macon, Georgia, thereby fraudulently obtain
ing ~25.00 in U.S. cUXTency. 

Specification 11: 'l'his Specification is similar in. form to 
Specification 21 but alleges check dated March 10, 1944, 
drawn on The First National Bank & Trust Company, in the 
amount of t20.oo, made and uttered to •Fay• sv, Macon, 

- 3 -
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Georgia., at Macon., Georgia., thereby fraudulently_ 
obtaining $1.3.50 in U.S. currency and $6.50 in 
merchandise. · , 

Specification 121 .This Specification is similar in form 
to Specification 2, but alleges check dated March 
8, 1944, drawn on the First National Banlc, P~oria, 
D.linois., in the amount of $50.00., made and uttered 
to Fay's Grill, Macon., Georgia,· at :Macon, Georgia, 
thereby fraudulently obtaining $5~.00 in U.S. cur
rency. · 

Specification 1.3:' This Specification is similar in form 
to Specification 2., but alleges check dated March 
14, 1944, drawn on The First National Bank of Peoria, 
in the amount of $50.00., made and uttered to the 
Camp ~heeler Exchange, Camp Wheeler, Georgia, at Camp 
Wheeler, Georgia, thereby fraudulently obtaining 
$50.00 in U.S. currency. · 

Specification 14: This Specification is similar in form 
to Specification 2., but alleges check dated February' 
28,_1944, drawn on Peoria Trust and Savings Bank, 
in the amount of $450.00, made and uttered to the 
Irwin-Union Trust Company., Columbus, Indiap,a, at 

\.
.Colmnbus, Indiana, thereby fraudulently obtaining 
$450.00 in U.S. currency. 

Specification 151 This Specification is similar in form 
to Specification 2, but alleges check dated February 
28, 1944, drawn on the Jefferson 'l'rust and Savings 
B~, in the amount of $200.00, made and uttered to 
the Irwin-Union Trust Company, Columbus, Indiana, 
at.Columbus, Indiana., thereby fraudulently obtaining 
$200.00 in U.S. currency • 

.CHARGE III: · Violation of_ the 95-tp Article of Wa.r. 

Specification, In that Second Lieutenant James B. Porter, 
Company c, 11th Infantry Training Battalion, Camp 
Yfueeler, Georgia, having on or about 28 February 1944 
become indebted to the Irwin-Union Trust Company, 
Columbus, Indiana., in the sum of $656.95 for monies 
received., and having failed, without due cause, to 

\ 
liquidate said indebtedness and having on or about 11 

\ March 1944 promised the said Irwin-Union Trust Company, 

-4-
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in or ·near Macon., Georgia., to settle said indebtedness 
in .f.'ull by drawing a check in words and figures as 
follows, to wit: 

* * * * * * * * * * 
. THE FIRST NATIONAL BANK of PEORIA 70-1 

, Peoria, Ill. Mar. 11 · 19~ NO.!-

Pay to the 
Order of___Uni_o_n_Tr_u_s__t_C_o_._________$ 656~95 

_22_ 
_____s_i,c__..H_un......_dr_e_d_·....... Fif t'""y_S_ix;..........d..;...;;l;;.;;00 00LLAP.Sand........___ an ...____ 

Member 
Federal Reserve 7 James B. Porter 

- System 

* * ·* . * * * * * * * * 
then well knowing that he did not have and not intendin~ 
that he should have sufficient funds in The First National 
Bank of Peoria, Peoria, Illinois, for the payment of said 
check., did dishonorably tan·to keep said pranise • 

.lDDITIONAL ~Ea Violation o.:f' the 96th Article ot war. 

_Speoi.tication lz In that Second Lieutenant .James B. Porter, 
Callpan;y c., 11th Infantry Training Battalion, Camp 

· , Wh("'Jler., _Georgia, did, at Macon, Georgia,. on or about 
l.3 March 1944, with_intent to defraud, wrongfully and 

· unlawi'ull.y make and utter a certain check· in words and 
· figures as follows, to wita 

* * * * * * * * * * 
THE FIRST NATIONAL BANK OF PEORIA 70,-l 

" 
Peoria, ru.· March 13 19~ No. -

Pay to the 
order of --=F_a.,.,y_•_s_____________..$.._..... ____2~5..;;.•oo 

no 
Twenty Five and 100 - - - - - - - 00!.LARS 

Member 7 JamP.s B. Porter 
Fedaral Reserve 

System 

* * * * 
On reverse side: 

Fay's 

.- 5 - ·. 
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Geo. J. Fay 

* * * * * * * * . * 
.. 

and by means thereof did fraudulently obtain from 
Fay's, Macon, Georgia, $25.00, United States currency, 
he, the sai..d Second Lieutenant James B. Porter, then 
well knowing that he did not have and not intending 
that he should have sufficient funds in The First 
National Bank of Peoria, Illinois, for the payment of 
said check. 

Speci!ication 2: This Specification is similar in form 
to Specification l, but alleges check dated March 
13, 1944, drawn on same bank, in the amount of 
~25.00, made and uttered to •Fay 1s•, Macon, Georgia, 

· at Macon, Georgia, thereby fraudulently obtaining 
$25.00 in U.S. currency. 

Specification 31 This Specification is similar in form to 
Specification l, but alleges check dated March s,.1944, 
drawn on The First National Bank & Trust Company, in the • 
amount of $15.00, made and uttered to the Ren-tr.A.-Car 
Company, Macon, , Georgia., a.t Macon, Georgia, thereby 
fraudulently obtaining service of the value of $15.00. 

Specification 41 This Specification is similar in form 
to Specification l, but alleges check dated March 13, · 
1944, drmm on same bank, in the amount of $15.00, 
made and uttered to the Rent-A~Car Company, Macon, . 
Georgia, at Macon, Georgia, thereby fraudulently 
obtaining service of the value of $15.00. 

Specification 5: In that Second Lieutenant James B. Porter, 
Company c, 11th Infantry Training. Battalio~, Camp'. 
~"heeler, Georgia, did, at Jeffersonville, Georgia., on or about. 
14 March 1944., wrongfully., unlawfully., and bigamously marry 
Jeanette Lyles, also known as Jeanette Richards., having at 
the time of said marriage to said Jeanette Iiyles, al.so 

- known as Jeanette Richards, a lawi'u.l wife then living, to 
wit, Velma Porter. 

Specification 61· In that Secon"d Lieutenant James B. Porter, 
Company c, 11th Infantry Training Battalion, Camp 
Wheeler, Georgia, did, at Camp Wheeler., .Georgia, on or 
about 3 March 1944, with .intent to deceive First Lieu
tenant J.P. Hess, Finance Officer., Camp Wheeler, Georgia; 
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officially report to the said First Lieutenant J.P. Hess 
on an official Information Sheet For Officers• Pay and 
Mileage as follows: 

Marital Status Jeanne E. Porter 
Wife I s name -(First) (Middle Initial) (Last) 

Wife's complete address 710 E. 58th Street, Indpl•s Ind. 

which report was then known by the said Second Lieutenant 
James B. Porter to be untrue in that he was not married 
to one Jeanne E. Porter. 

Specification 7: In that Second Lieutenant James B. Porter., 
Company C; 11th Infantry Training Battalion., Camp 
Wheeler., Georgia., did, at Camp Yiheeler., Georgia., on or 
about J March 1944., with intent to deceive YiaITant 
Officer (junior grade) Sidney P. Albert., Assistant Classi
fication Officer., Camp Wheeler., Georgia., o~'ficially state to 
the said Warrant Officer (junior grade) Sidney P. Albert 
that the entry on the said Second Lieutenant James B. Porter's 
Officers Qualification Card., WD., AGO Form No. 6E'rl., an 
official. record., that he., Second Lieutenant James B. Porter., 
was then married to Mrs. Jeanne E. Porter, 710 East 58th 
Street,., Indianapolis., Indiana, was correct., which statement 
was then known by the said Second U,eutenant James B. Porter 
to be untrue., in that the said Jeanne E. Porter was not his 
wife. 

Specification Sa (Finding of not ~lty). 

He pleaded not guilty to all Charges and Specifications. He was found not 
guilty of Specification 2 of Charge II and Specification 8 of the Addi
tional Charge., guilty of Specification 14 or Charge II, except the words 
•28 March 1944", substituting therefor the words •28 February 1944•, and guilty 
of all other Specifications and the Charges. -No evidence of previous con
victions was introduced at the trial. He was sentence~ to be dismissed 
the service., to forfeit all pay and allowances due or to become due., and 
to be confined at hard labor at such place as the reviewing authority may 
direct for a period of ten years. 

J. The competent and pertinent evidence for the prosecution may be 
summarized as follows: 
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It was shown that the accused is a second lieutenant who was as
signed to Company c., llth Infantry 'l'raining Battalion., stationed at 
Camp i'{heeler, Georgia (R. 17). 

By stipulation it was agreed that 1.'filliam F. Goeller., manager of the 
Camp Atterbury., Indiana., Post Bank Branch of Irwin .Union Trust Company 
of Coll.Ullbus., Indiana., would., if present in court., testify under oath that 
the accused., ·on 28 February 1944 went to the post Bank at Camp Atterbury 
and after identifying himself by his A.G.O. card., presented his check 
dated 28 February 1944 in the amount of t200.oo., drawn upon the Jefferson 
Trust and Savings Bank of Peoria., Illinois., and requested that the bank 
cash it for him (Pros. Ex. P-25). Mr. Goeller cashed the check giving 
the accused $200 in currency. Later in the afternoon of the same day the 
accused returned and presented anoth0r check dated 28 February 1944., drawn 
upon the Peoria Trust & Savings Bank in the sum of ~;450.00 and signed 
by the accused (Pros. Ex. P-24). Mr. Goeller also cashed this check and 
gave to accused ~)450.00 in currency. Subsequently., both checks were re
turned by the Peoria banks, through a correspondent bank., with the 
statement that the·accounts of the 'accused had been closed. On 12 March 
1944., Ur. Goeller advised the accused that these two checks had been 
dishonored by the two banks of Peoria and he was requested to take care of 
the matter immediately. In response., the accused wired to Mr. Goeller 
0 money tm ~he way by air mai111 • On 13 March 1944 Mr. Goeller received an 
air mail letter_enclosing the accused's check dated ll March 1944., drawn 
upon the First National Bank of Peoria., filinois, in the amount of 
~)656.95 (Pros. Ex. P-26). Mr. Goeller., thereupon., innnediately called 
the drawee bank and as a result of the conversation telephoned the accused 
and informed him that the First National Bank of Peoria refused to honor 
this check and !vu-. Goeller requested him to immediately wire the money to 
him and that he would thereupon return the Ui.ree checks to the accused. 
This the accused promised to do. As a result of the infonnation received 
from the Peoria Bank the check fer *t656.95 was not deposited for collection 
(R. 52-55; Pros. Ex. P-8). (Charge II, Specifications 14 and 15 and Charge 
III and its Specification). 

It was stipulated that, du.ring the period 8 March 1944 to, and 
including, 14 March 1944., there was on deposit, to the credit of the 
accused, the sum of $445.00 in the First National Bank of Peoria, 
Peoria, Illinois, but said bank did not have on file a specimen signature 
card of the accused during any part of said period. There was also in
eluded in such stipulation a statement that there is no such bank as 
•The First National Bank & 'l'rust Company, Peoria, Illinois•., and wherever 
such bank is mentioned in the Charges and Specifications., the name nThe 
First National Bank of Peoria, Peoria, Illinois•., is and was intended by 
the accused (R. 31; Pros. Bx:. P-7). 

Warrant Officer (J.G.) Sidney P. Albert, assistant classification 
officer and custodian of officers' and warrant officers' qualification 
cards at Camp Wheeler, Georgia, testified that, in such capacity, he 
had occasion to interview the accused on 3 March 1944. 'l'he purpose of 
the interview was to determine, check and verify i:11.portant personal 
matters affecting the status of offi~ers, and it Y:as customary to so 
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interview all officers reporting to that station. The accused's card 
contained the infonnation that his legal residence was •255 Randolph 
Street., Olympia., vfashington•, and the emergency address appearing 
thereon was •Mrs. Jeanne Po:r.ter, wife., 1510 State Street., Olympia, 
Washington11 • There was no claim of ~ dependents, other than his 
wife. While checking this information the accused informed Albert 
that he was married., but that his wife's address was •710 East 58th 
Street., Indianapolis, Indiana..• This change was accordingly made upon tha 
card and one dependent., additional to the wife., was appropriately in
dicated. ·Albert recalled the occasion clearly because of questioning 
the accused regarding the correct spelling of his wife's first name which 
the accused then spelled for him (R. 72-75). It y,as stipulated that 
•Jeanne E. Porter., 710 East 58th Street., Indianapolis, Indiana, is not 
the wife of and never has been married to the accused• (R. 75; Pros. 
Ex. P-38). (Additional Charge., Specification,?). 

First Lieutenant John P. Hess, Jr• ., Chief of the Receipts and 
Disbursement Branch in the Fiscal Division at Camp Wheeler testified 
that, as such., he prepared pay vouchers for officers at that post. In 
order to assist in the preparation of these vouchers officers sub
mitted to the Receipts and Disbursement Branch information sheets con
taining personal data essential to properly complete the pay and al
lowances vouchers. The accused., having arrived at Camp Wheeler on 
3 March 1944., on or about th.at date submitted such an infonnation 
sheet to Lieutenant Hess• office. Therein he stated., over his signa
ture., that he was married to Jeanne E. Porter and that his rlfe 
resided at 701 East 58th Street., Indianapolis., Indiana (R. 70-72; 
Pros. !!.:le. p-82) (Additional Charge., Specification 6). 

Miss Beatrice Whitaker., assistant cashier at the Camp ~beeler 
Exchange., Camp Wheeler, Georgia, testified that., in such capacity., 
she was accustomed to cash checks for military personnel at the post. 
On 8 March 1944 the accused., whom she identified at the trial, came to 

,her office., displayed his A.G.O. identification card., and, after 
writing and signing., in her presence, a check dated 8 March 1944 and 
drawn upon The First National Bank and 1'rust Company of Peoria., Illinois., 
in the sum of ~50., requested her to cash it for him. She did so, giving him 
~~50 in cash. She j_dentified the check by her initial., which she had 
w..--itten upon one corner, and it was admitted in evidence without ob
jection. The check was not honored by the drawee bank for the reason 
that the bank had "no signature on file" and it has never been paid. 
(R. 32-34; Pros. Ex. P-10). (Charge II., Specification 2). 

On the same day the accused requested Mr. C~orge B. Wright., 
Assistant Manager of the Idle Hour Club., Macon., Georgia., to cash 
certain checks for him. '.i.'he first check ,,as dated 8 ?,farch 1944 and 
was drawn upon the First National Bank and '!'rust Company of Peoria., 
Illinois in the sum of $17. The second and third bore the same date 
(8 I,iarch 1944) and -.,ere drawn upon the same bank as the first in the sums 
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of $50.00 each., respectively. Each check was written and signed by 
the accused in the presence of Mr. Wright who cashed them, giving 
accused cash in the amount of U7, $50 and $50 respectively. The 
checks were endorsed and deposited in the bank b7 !.tr'. Wright but 
they were returned later unpaid, each bearing the notation •no 
signature on file• and they have never been paid {R. 37-40; Pros. 
Ex. P-12., P-13, P-14). {Charge II, Specificatiol'?33, 4 and 5). 

Mr. George J. Fay, owner and operator of Fay's Southern Grill., 
Macon., Georgia, testified that on 8 March 1944 at the request of the 
accused, he •okayed", and his c~shier cashed, for the accused, a 
check dated 8 March 1944 and drawn upon the First Hational Bank of 
Peoria, Illl1.nois in the amount of $50.00. The sum of $50.00 in cash 
was received by the accused. After depositing the check it was later 
returned unp~d with the notation •no signature on file• and· it has 
never been paid (R. 47, 49; Pros. Ex. P-21). {Charge II - Specifica
tion 12). 

Mr. Burney L. Hunnicutt, Assistant Manager of Rent-A-Car Com
pany of Macon, Georgia., received from the accused on 8 ;ifarch 1944, 
a check which was tendered as a deposit at the time accused rented 
a car from the Rent-A-Car Company and from which the rent accruing 
for the use of the automobile na.s taken, the balance being paid to the 
accused in cash. The check was dated 8 !.!arch 1944 and was drawn upon 
the First National Bank and Trust Company of Peoria, Illinois in the 
amount of $15. This check vas later returned unpaid by the bank with 
the notation •No signature on file• and it has never been paid. (R. 58., 
59; Pros. Ex. P.27) {Additional Charge, Specification 3). 

On 10 March 1944 the accused again requested Mr. Fay of the Southern 
Grill to cash for him a check dated 10 March 1944 and drawn on the First 
_National Bank and Trust Ccmpany of Peoria., Illinois in the amount of 
$20.00. Mr. Fay did not see the accused sign this check but he approved 
cashing it and the check was cashed by Mr. Fay and deposited. It was 
later returned unpaid with the notation •no signature on file• and has 
never been paid (R. 46, 47; Pros. Ex. P-20). {Charge II - Specification 
ll). 

On 11 March 1944, Mr. George 1iright, Assistant lfanager of The Idle 
Hour Club, at the request o£ the ~cused, cashed two additional checks 
for him•. Both were signed by the accused in Ylright•s presence, were 
drawn upon the First National Bank and Trust Company of Peoria, Illinois., 
and dated ll March 1944. '.l'he first was in the amount of $50 and the 
second t30.00. Both T{ere cashed, the accused receiving currency therefor. 
The checks were later returned, unpaid, after deposit by The Idle Hour 
Club, with the notation •no signature on file• and neither has been 
paid {R. 42, 43; Pros. Ex. P-16., P-17). {Charge II, Specifications 7 and 
8). 
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On the same day (11 March 1944) the accused again requested :V.ir. 
Fay, of Fay•s Southern Grill, to cash two checks for him. These 
checks were dated 11 March 1944 and .,,;ere drawn on The First National 
Bank of Peoria, Illinois, one in the amount of $10 and the other in the 
amount of $25. Mr. Fay did not see the accused sign these checks, nor 
did he personally cas:q thein, but he approved the cashing and the ac
cused received cash for the checks from Fay's Grill.· The checks were 
deposited by Mr. Fay and they were later returned unpaid with the 
notation •no signature an file• and have not been paid (R. 46, 47; 
Pros. Ex. P-18, P-19). (Charge II - Specification 9 and 10). The 
accused likewise, on l.3 March 1944, reque§ted Mr. Fay to cash two ad
ditional checks, each dated 1.3 March 1944 and dra1¥I1 on The First 
National Bank of Peoria, Illinois, and each in the amount of $25. They 
were cashed, the accused receiving currency for them and when deposited 
we~ ;returned unpaid 1d.th the notation •no signature on file• and they 
have never been paid (R. 47, 48; Pros. Ex. P-22, P2.3). (Additional 
Charee, Specification 1 and 2). 

The accused also, on 1.3 March 1944, gave to Mr. L. M. Loh, Manager . 
of Rent-A-Car Company, Macon, Georgia, a check dated 1.3 March 1944 

·and drawn on The First National Bank· of Peoria, Illinois in the amoimt 
ot $15.00. This check was given as a deposit to guarantee the rent 

,· accruing J:)ecause of the use of an automobile by ·the accused. The 
che~k was subsequently returned to Rent-A-Car Company unpaid because 
of •no signature on file• and it has never been paid (R. 59, 60; Pros. 
Ex. P-28). (Additional Charge - Specification 4). 

. ~s. Charles E~ Stroberg, cashier of the Camp Wheeler Exchange at 
camp Wheeler, Georgia, was requested by the accused ·to cash for him a 
check dated l4 March 19.44 and· dram upon The First National Bank or Peoria, 

. Illinois, in the amount of $50.00. The check was signed by the accused 
inner presence and she identified it by the mark of her ·initial which 
she had placed upon a comer or the check. She gave the accused $50.00 
in cash after he had identified himself' by means of his A.o.o. id.entifica-

.. tion card. She recalled the occasion because, when she arrived at the 
Exchange, she !ound the assistant-cashier engaged in a discussion with 
the accused llho was undertaking to give the exchange his check in the 
amount ot $100 to cov:er two checks previously given by him which he said 
would •come back" because \hey had not been written on checks of his bank. 

\ Mrs. Stroberg then told the accused she had never heard of a check being 
returned for that reason and she refused to accept the tilOO check (R • .35, 
.36., Pros. Ex. P-11) •. (Charge II - Specii'ication 1.3). · 

Netta Hester, employed by Mr. George Fay in Fay•s Grill, testi-
fied that, in each instance, she cashed the checks of the accused (Pros. 
Eic. P-1~ - P-2.3, inclusive} because they carried Mr. Fay's O.K. and that 
the apcu7ed tendered the checks iri-payment of sums he owed £or meals . 
and playing punch-boards. Thp checks were in amounts greater than the 
sums so owed and the accused received cash for the difference (R. 49, 51). 
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After Captain Maurice A. Bald,· .l<ijutaht ot ·th• 4th In£antry Train- ·· 
ing Battalion had identified a War Ditpartment signature card (W'.D. Form . 
35) which the accused had signed in his presenc~., and which was recei'ved 
in evidence (R. 'Zl, 28; Pros. Ex. P-9), and Corporal Raymond Gnesin, 
Headquarters and Headquarters Company of the Infantry Training Replace
ment Training Center had qualli'ied as a handa:rit:l;>.g 'expe:rt, and given his 
opinion that the signature on Pros. Ex. P-le through P-28,. inclusive, and 
P-32 uwere all written ·by the same person who wrot.e· P-9X- the accusad 
voluntarily admitted that the.signatures on eachol those in&truments 
are his signatures (R. 30). · · 

Mrs. Jeanette Dolman, al.so known as •Jeanette :cyles•, •Jeanette 
Richards• and •Mrs. Porter• (R. 62), cashier at the Fairplay Xavern; • 
Macon, Georgia (R. 67), testii'ied _that _she met the accused on .12 March 
1944 on the street corner near _the Dempse7 Hotel, in Macon, ·Georgia .. 
(R. 62) after which they then 'v,-ent to the Pig and Whistle tor sandwiches . 
and soft drinks. They met again on the next night and went to Fay-' s · · 
Grill and after some drinking went to the Idle ·Hour Club. Finding it · 
closed they returned to town (R. 64, 65). On the next night (14'Yarch) 
she again met the accused on the &treat near the Hotel Dempsey- and they 
then went to •The Candle Light•. While there the accueed asked where 

·they could be married. She suggested Je.ftersonville, Georgia. They · 
then proceeded -to Jeffersonville and 'ff8r8 married that night by Mr. 
w. w. Wood the Ordinary of Twiggs County., Georgia, after applying for, 
and receiving fran him., a marriage license.· When he asked them 
whether either was married they each replied in the negative (R. 92,-63). 
She identi.f'ied the application for the license and the marriage certi- · 
ficate and they were admitted in evidence (Pros. Ex. P"-'.34., P-35). After 
the marriage they went to Fay• s for something to eat, then to the Pig 
and rihistle and finally to the Hotel Dempsey where they spent the night 
together. The next morning he left and she never saw him again until he 
was returned to camp and placed in the stockade (R. 64). On cross
examination she stated that she was first married at the age or fourteen, -
that she is now 21 years of age (R. 67) and has been married three times 
previous to marrying the accused (R. 66). When asked 'Whether she had 

. ever been divorced she invoked her constitutional right against· self · v 

incrimination (R. 65-67) and refused to answer. . 

Mr. w. w. Wood the Ordinary above .mentioned., stated that on 14 
March 1944 the accused and a girl purporting to be Jeanette Richards 
applied to ~im for a marriage 1:1.cense. He thereupon interrogated them 
under oath and they signed an application in which the accused stated that 
he was not married and that there was no legal impediment to the pro
posed marriage (R. 68, (;/:;). He then performed the marriage ceremony 
(R. 70). 

A certificate showing the marriage of the accused and Velma N. Foster 
on 31 May 1942 in Walker County, Georgia was admitted in evidence with-
out objection (R. 6o; Pros. Ex. P-30). · · 

"'!' ..... 
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By stipulation Mrs. Heddie L. Foster of Heiskell, Tennessee, tes~i

fied that she is the mother of Velma N. Foster who married the accused in 
Rossville, Georgia on 31 Nay 1942 and who is still living on 17 April 1944 
(R. 61; Pros.· Ex. P-33). 

By a certified extract copy of the morning report of the accused's 
organization sublnitted at Camp Wheeler, Georgia, on 15 March 1944 it 
appears that the accused was, on that date, absent without leave from 
his duty sta.tion (R•.18; Pros. Ex. P-1). It was stipulated that the 
accused was apprehended by civil authorities in Indianapolis, Indiana., 
on 25 March 1944., was returned to military control on the :-ame day at 
1352nd Service Unit, Casual. Company, Fort Benjamin Harrison., Indiana., and 
was thereafter .ceturned to Camp Wheeler., Georgia on 30 March 191+4 (R. 12; 
Pros. Eic. P-4). A certified extract copy of the morning report of the 
3552nd Service Unit., Casual. Company, submitted at Fort Benjamin Harrison, 
Indiana, discloses that the accused was confined in the station hospital 
on.25 March 1944 (Pros. Ex. P-3). A certified extract copy of the morning 
report of Infantry Officers Replacement Pool submitted at Camp ·wheeler., 
Georgia, discloses that on 22 March 1944 the accus,::d had been assigned to 
the pool and on 30 March (R. 18; :Pros. Ex.. 2) 1944 waz confined in the 
Post Stockade at Camp Wheeler, Georgia. The extract copies of the res
pective morning reports were admitted in evidence witho11t objection (R. 18). 

4. The accused having been informed of his ri£hts chose to make the 
following unsworn statement: 

•At the time I first came here, I had some money but 
I did not know exactly 'how much I had in the bank. One time 
I had money in the Jefferson bank., this bank being in Peoria, 
Illinois, and when I received word that the checks I had 
dra'W!l on this bank were no good., I wired home and asked them to put 
money in the bank for me. I asked them to put enough money in 
the bank to cover a t200.00 check••• When this account ;·;as 
closed, I don't really know. I also asked my farnily to put enough 
money in the First National Bank of Peoria to cover a $456.00 check 
that I had written., and I received word back from the folks after 
I had written these checks. I had mad.a out the ~656 check to cover 
the balance of those two - and after I heard from the folks - they 
said that only $200.00 was put in the one bank for me. 'l'hey used 
to have a.bank account in Jefferson., al.so, and th~t is when I 
haq. rrry money there. They must have had some kind of fall in and 
changed to the First National Bank. 'fhe put ~200.00 in the Firs\ 
National along with $310.00 I sent, and so then I found out I was 
short the money., I received this call from Camp Atterbury regarding 
the ~.656. 00 check I wrote, Vfhich they said was no good. 

"So, the reason I went K~OL was to try to borrow the money 
from somebody. • I wanted to make these checks good, and I knew 
a few men around the central part of the countr~?., and I figured I 
could borrow the money from them to cover the t656.00 check and 
the smaller checks ••• 
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•so far as the car is concerned, I nev(.;r intended to steal 
the ~ar. I 'put it in the ;ara~e in Columous., and I had the park
ing ticket on it • • • I had no gas and no gas tickets , •• 
I was ,oing to come back for it and drive the car back •• I had 
int.ended to come back three days after they pickad me up, as I had 
one man to see in order to borrow some mcney, and I was pretty 
sure I could get it from him. 

11As for the bigamy charge, I guess I just had some impulse 
to get married •• I did that the first time, I knew my first 
wife two hours befo1 e we e::ot married • • • It looks like I do 
things like that without thinking ••• Like Mrs. Lyles or 
'.u-s. ll.ichards said, I had a few drinks • • • • 

fll am sorry for what I have done, and I wa.nt to prove that 
I can pay the money back., and also to indicate to you gentlemen 
that· I am not such a bad fellow as the chcl?'gSsindicate. 9 (R. 78). 

5. 'l'he acc:used stands charged 1'li th a variety of offenses all of 
v1hich were committed within the period from 28 Fabruary 1944 to 15 
M.ari:h 191..4. In this short space of time it is alleged that he issued 
17· worthless checks, made two false official statements, converted an 
automobile of anoth3r to his own use., contracted a bigamous marriage 
and then absented himself without leave. 

'.i'hat l:e did., hastily, marry a girl who was hardly more than a 
casual ac:c;.uaintance., '.'Then he had a lawful wife then living., is clearly 
established b;;. the evidence .of record. It is needless to comment upon 
the shameless manner in which both the accused and the partner of his 
bigamous v,~ntm·e entered into the unlawful matrimonial relationship. 
3y his O'im testimony, accused admitted "I do things like that without 
thinkL'1.g11 anci a;:ain "I did that the first time., I knew rrry wife two 
hours before we cot married". 'l'he proof is amply sufficient to support 
t11e finding of guilt on Specification 5 of the Additional Charge. 

It is equally clear that the accu~ed did., as alleged., make false 
o.dicial statements on two different occasions to officials who had the 
duty to inquire into and employ., in official military transactions, .the 
information thus furnished by him. In both instances the inquiry was 
made, and the information was furnished., for the purpose of determining the 
accused's personal status. On the one occasion., he falsely gave a change 
of address for a fie titious wife named by him in his WDAGO form 66-1. 
Later., in furnishing data requisite for the coITect preparation of his 
pay vouchsrs by the finance officer, he stated, over his signature, that 
he had a wife by the na.~e of Jeanne S. Porter who resided at 710 East 
58th Street., Indianapolis, Indiana. In both cases., the statements were 
palpably false because it -;ras stipulated that Jeanne E. Porter is not the 
wife of the accused and had never been married to him. 
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While these statements were not of such grave significance as to 

compel prosecution or accused therefor under Article of War 95, they are 
clearly of a character to merit punislunent under Article of Wc:.r 96, and 
the record is, therefore, legally sufficient to support the finding or 
guilt as to Specifications6 and 7 of the Additional Charge. 

The accused's duty station was Camp ·wheeler, Georgia. On 15 :March 
1944 a morning report of his organization, submitted at that post dis
closes that he was absent without leave. It was stipulated that the ac
c~sed was apprehended by hivil authorities in Indianapolis, Indiana.on 
25 March 1944, was returned- to military control on the same day and there
after was taken to Camp ~'heeler, Georgia. An extract copy of the morninG 
report of 3552nd Service Unit, Casual Company, Fort Benjamin Harrison, 
m.diana, shows that he was placed in confinement there on 25 Ua.rch 1944. 
Thus every element or the Specification of Charge I was clearly shown by 
competent evidence. 

Inmediately prior to his departure without leave, and.evidently 
to assist him in his subsequent escapade, the accused rented an auto
mobile from the Rent-A-Car Company in Macon, Georgia, under an express 
written contract that he would return it within 24 hours from the time 
he rece:i_ved it. He abandoned this rented automobile in Columbus, Georgia, 
from which place the Company was obliged to return the car to Macon, 
Georgia, 13 days later. The evidence conclusively establishes that the 
accused is guilty of wrongful conversion of the automobile to his own use 
as alleged in Specification l of Charge II. 

With regard to the fraudulent issuance by the accused of the series 
of worthless checks as alleged in 18 separate specifications it is 
appropriate to first consider the explanation given by the accused in 
his unsworn statement at the trial. 

He said that, when he arrived at Camp Wheeler, he •had some moneytt 
but •did not know exactly how much (he) had in the ba.nk1'. At •one time 
(he) had money in the. Jefferson Bank ••• in Peoria, Illinois.• 

Evidently acting upon tQ.is vague, indefinite and uncertain re
collection he drew a check up~ the Jefferson Trust·and Savings Bank 
of Peoria, Illinois, in the wnount of ;200 and received t200 in cash 
there!or from the Post Bank at Camp Atterbury, Indiana. On the same day 
he presented another check to the same bank drawn upon the Peoria Trust 
and Savings Bank of Peoria, lllinc;s, in the amount of $450 !.n.d received 
cash therefor. The accused seems to have forgotten this latter check for, 
when speaking or •The Jefferson bank in Peoria, I:l.linois• he further 
stated that ttwhen I received word that the checks I had drawn on this 
~ were. no good, I wired home and asked them to put money in the bank 
for me•. (underscoring supplied). ,There is no doubt whati.ver that he was 
then referring to the two checks, aggregating f;650, which he had drawn 
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upon two separate banks., though he never mentioned the Peoria Trust and 
Savings Bank or claimed to have ever had an account thereln. He did., 
however, state that he had "wired home and asked them to put money in 
the bank ••• enough money ••• to cover a $200 check"., though he 
failed to men'\;ion whom he asked and what bank he designated as the 
depository. He also asked his "family-a to •put enough money in the 
~'irst National Bank of Peoria to cover a t456 check ••••. The •farnilyt' 
however, honored only one of these requests and placed $200 to his credit 
in the First National Bank of Peoria., Illinois, which., toge.ther with $310 
remitted by the accused., aggregated deposits of $510 in that bank., according 
to his statement. 

In the light of his om explanation or how he conducted his financial. 
affairs it is interesting to note tha' abandon with which the accused issued 
checks upon these dubious arrangements. The following list., chronologi-
cally arranged., will aid materially in understanding the accused's trans-
actions and his knowledge and intent., from time to time., as he issued the 
checks: 

Date 
1944 

Payee Drawee~ .Amo'llllt 
Charge i 

S;eecification 

28·Feb. Cash Jefferson Trust and Savings 
Bank., Pecria., Illinois. 

$200 II - 15 

28 Feb. Cash Peoria Trust and Savings Bank, 
Peoria, Illinois. 

450 II - 14 

8 Jlar. Camp Ex-
change 

First National Bank and Trust Co., 
Peoria, Illinois. 

50 II - 2 

8 11ar. Idle P.our. First National Bank and Trust Co., 
Peoria, Illinois. 

17 II - .3 

8 Mar. Idle Hour First National Bank and Trust Co., 
Peoria, Illinois. 

50 II-4 

8 Mar. Idle Hour First National Bank and Trust Co • ., 
Peoria., Illinois. · 

50 II - 5 

8 Mar. Fay's 
Grill 

First National Bank, Peoria, 
lllinois. 

50 II - 12 

8 Mar. Rent-A-
Car 

First National Bank and Trust Co., 
Peoria, Illinois. 

15 AC - .3 

10 Mar. Fay's 
Grill 

First National Bank and Trust Co., 
Peoria, Illinois. 

20 II - ll 

ll !Jar. Union 
Trust Co. 

First National Bank, Peoria.,
IDinois. 656.95 III- l 
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~ 
1944 

11 Mar. 

Payee 

Idle Hour 

Drawee~ 

First National Bank and 'I'rust 
Co., Peoria, Illinois. 

Amount 

t,50 

Charge §£. 
S;eecification 

II - ? 

11 Mar. Idle Hour First National Bank and Trust 
Co., Peoria, Illinois. 

30 II - 8 

ll M.ar. Fay's 
Grill 

First National Bank., Peoria., 
Illinois. 

10 II - 9 

ll Mar. Fay's 
Grill 

First National Bank, Peoria, 
Illinois. 

25 II - 10 

13 Mar. Fay's First National Bank., Peoria, 25 AC - l 
Grill Illinois. 

r' 

13 Mar. Fay's First National Bank, Peoria, 25 AC - 2 
Grill Illinois. 

13 Mar. Rent -A- First National Bank., Peoria, 15 AC - 4 
Car Illinois. 

l4 Mar. Camp Ex- First National Bank, Peoria, 50 II - 13 
change Illinois. 

Thus, it will be observed that, on 28 February 1944., the accused cashed 
a i200 check draivn upon an account, the amount of which he did not know., 
and a ~50 check drawn upon a bank., the existence of which can only be 
inferred from the testimony of the officer at the Post Bank at Camp 
Atterbury., Indiana., who said •both checks were returned by the Peoria 
banks., thru our correspondent bank, with the statement that the accounts 
of Lt. Porter had been closed•. The allonge on each of t.hese checks 
bears the notation •closed since Aug. 26., 19439 and both checks are 
accanpanied by fonnal certificates of protest. 

By the exercise of such reasonable prudence and caution as was 
required of a person. in his situation., the accused should have known 
the condition of the accounts upon which he presumed to draw checks in 
such substantial amounts. He is legally chargeable with such knowledge 
under the £acts and circumstances disclosed. Neither carelessness nor 
negligence can excuse such a deliberate misuse of oanking facilities. 
It is apparent., from his own statement at the trial., that it was not 
until after he had discovered these two checks were dishonored that he 
requested people at home to nput money in the bank• £or him. Having 
already given worthless checks which aggregated l650 in amount he cannot., 
legally or morally., offer in defense of the charges based upon this fraudu
lent issue., his attempt to make these dishonored ~hecks cood by tender of 
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a check for $656.95 drawn upon an account which contained only t445. 
Neither on the day when they vrere issued, nor at any time subsequent 
thereto, was there a sufficient fund on hand to the credit of the ac
cused in any or the banks upon which these.checks were drawn, to pey the 
amounts thereof. 

Nor cq.11 the accused have honestly believed that there were funds 
on hand to his credit in any bank sufficient to guarantee the payment of 
any of the checks issued on and after 11 March 1944; nor could he have 
honestly intended that there should have been. 

On 11 March 1944 he tendered to the Union .Trust and Savings Bank, 
as above stated, a check drawn upon The First National Bank of Peoria, 
filinois, in the amount of $656.95. in payment or the two dishonored checks 
of the accused then held by that bank and it is admitted that only W5 
was on deposit to the credit of the accused in the drawee bank between 
8 and 14 March. Indeed., had the seven· checks theretofore drawn by the accused 
on the same bank, between 8 and 11 March been paid (assuming that the ac
cused intended they should be paid), the balance remaining in the bank 
on 11 March 1944 would have been ·only $193; and this fact the accused 
must have known. 

There is consequently, not the slightest doubt of the fraudulent 
intent of the accused either at the time he issued the $656.95 check to 
the Union' Trust and Savings Bank or at the various times when he issued al1 
subsequent checks-alleged to be worthless. The attempted explanation of 
the tangled skein of his finances is not convincing. One cannot arbitra
rily draw checks at will upon a non-existent accotmt, or on an account 
known to be insufficient to pay the checks so issued, and thereafter 
legally establish an honest intent by showing an effort, however well
intentioned, to have some other person provide the funds with which to 
pay the otherwise worthless checks. Unless one who gives a check to another 
for value knows, or has good reason to believe, that he has or wil1 have 
sufficient funds available and applicable to the payment of the check in 
the drawee bank, he cannot be said to act in good fai;th; and when, as in 
this case, the circumstances are clearly such as to put any ordinary, 
reasonable person on notice that there could not be sufficient fuz:,,ds on 
hand to pay the checks isaued, a fraudulent intent may properly be in
ferred from the carelessness, negligence and indifference shown by the 
manner in llhich the transactions were handled by the.accused. 

However, with regard to those checks which were dra-wn by the accused 
upon the First National Bank and Trust Compacy of Peoria, lllinois, 
(it being agreed that he intended to specify •The First National Bank 
of Peoria, Illinois) prior to 11 March 1944, it cannot be said that the 
evidence shows, beyond reasonable doubt, that he intended to defraud the. 
holders of these checks •well knowing that he did not have and not intend-
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ing that he should have sufficient funds• in the drawee bank to assure 
the payment of said checks upon presentment. 

Paymen~ or these checks was refused in each instance because tne 
bank had no signature of the accused on file. Tr.ere is nothing in the 
record to show that the bank., or any of the holders of the unpaid checks: 

. hnd ever brought to the accused's attention the reason 1'lhy the checks were 
not honored anc! it is nowhere shown that the bank ever demanded his signature 
or that he ever re.fused to furnish it. Since tilere was $445 to the credit 
of the accused in the bank upon which the checks dated 8 to 10 March 1944., 
inclusbe., were dr2.11ll., it would be enlarging the scope and plain import of 
the speci!ication., as dra.1'll., to hold that the lack of a signature card at 
the-bank was proo! of an intent on the part of the accused to defraud •well 
know-1..ng he did not have and not intending that he should have suf!icient 
funds• in the bank to pay the checks so issued. The record is., therefore., 
legal:ly insufficient to support the findings on Specifications 2., 3., 4., 5, 
11 and 12 of Charge II and Speci!ication .3 of the Additional Charge. 

6. The r~cords of the. War Department disclose that the accused was 
born in Peori.s.., lllinois on 8 October 1919. He. was graduated from the . 
Onaha Technical Hieb School in 19.38 and from Lane Technical High School 
in 1939. He was a member., on inactive service., of the lJoth Infantry., · 

~National Guard of Illinois. Arter bis organization was called into 
fe~eral service on 5 JA'.arcl\1941 he. served as a sergeant and statf sergeant 
at Camp Forrest., Tennessee., and Fort· Lewis., Washington until 26 February 
1943., "lrilen., alter completing a, course at ''l'he Infantry School, Fort Benning., 
C-eorgia., he was commissioned as a second lieutenant, Arrrr.f. of th9 United 
States.\ In civil life he was employed as a clerk in a grocery- store for 
eleven months and as. a clerk in an air filter plant for six months. 

?. The court was legally constituted. No errors injuriously affect
ing the substantial rights of. the accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally in
suf.ticient to support the findings of guilty as to Specifications 2., .3., 
4, 5, 11 and 12 o:t Charge II and Specification 3 of the Additional Charge., 
but is legally sufficient to support the findings of guilty as to all 
other Specifications and the Charges and to support the sentence and 
warrant coni'innation .thereof. l sentence of dismissal is mandato17 
UDon conviction of a violation of Article of Wa.r 95 and such punishment as a court'ma.rtial may direct is authorized.upon con~ction or a violation 
of either. Article o! War 6l or Article ot War 96. 

Jh,!ju,_.../t ~ Jude• Advocate • 

.~••• J: h,t /~ Judge Advocate. 

~~ Judge· A.dvocate. 
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1st Ind. 

War Department, J.A.G.o.1OJUN 1944 - To the Secretary ot War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion ot the Board ot Review in the case ot 
Second LieuteMnt James B. Porter (0-1313059), Company C, 11th Infant.rt 
Training Battalion. 

2. I concur in the opinion ot the Board of Review that the record 
of trial is legally insufficient to support the findings of guilty as 
to Specifications 2, 3, 4, 5, 11 and 12 of Charge II and Specification 
3 ot the Additional Charge, but is legally sufficient to support the 
findings of guilty as to all other Specifications and the Charges and 
to support the seni;,ence and -warrant confirmation thereof. I recommend 
that the sentence be confirmed but that the confinement be reduced to 
.two years and that as tlms modified tha sentence be carried :µito execution. 
I further recommend that the United States Disciplinary Barracks, Fort 
Leavenworth, Kansas, be designated as the place of confinement. 

3. Inclosed are a draft of a letter for your signa tu.re transmitting 
the record to the· PNsident for his action, and a !'orm of Executive action 
designed to carry into effect the recorranendation hereinabove made, should 
such action meet with approval. 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 

3· Incls. 
1 - Record of trial. 
2 - Dft. ltr. sig. 

of S/'lf. 
3 - Form of action. 

(Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General. Confinement reduced to two y~ars. 
G.C.M.O. 383, 18 Jul 1944) 
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WAR DEPARTKENT 

Army Service Forces 
In the Office of The Judge Advocate General 

r.rashington., D. c. 

SPJGV 
CM 255358 21 JUN 1944 

UNITED STATES ) ARMY AIR FORCES 
) CEWTRAL FLYING TRAINING· COIJ\1£.ND 

v. ) 
) Trial by G.C.M., convened at 

Second Lieutenant HARVEY T. ) Liberal.,.Kansas, 12 and 13 
SClf,fID ( 0-705816), Air .Corps. ) April 1944. Dismissal, total 

) forfeitures and confinement 
) for five (5) years. 

· OPINION of -the BOUID OF REVIEW 
'IAPPY, HARWOOD and TREVETHAN., Judge Advocates. 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this., its opinion., to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci
fication:· 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that Second Lieutenant Harvey T. Schmid, Air 
Corps., did., at Liberal Army Air Field, Liberal, Ka.Mas, on 
or about 28 March 1944., with intent to do him bodily harm, 
commit an assault upon First Lieutenant James H. McDaniel, 
by striking and cutting him in the eye, face., and neck, ltj.th 
a dangerous thing., to-wit: a glass tumbler. 

He pleaded not guilty to and was found guilty of the ·Charge and Specifi
cation. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service, to forfeit all 'P8Y am allowances 
due or to become due ·and to be confined at hard,labor -ror five years. The 
reviawing authority approved the sentence and forwarded the record of trial 
for action under Article of War 48. · 

3. The evidence for the prosecution is substantia~ as follows z 

On the evening of 28 March 1944 First Lieutenant Ka'Brlce L. 
Griffith and his -party occupied one table, Lieutenant Barlarid and. his 
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group were at a second table, and accused was a member of a group at a 
third table, all in close proximity, at a dinner dance being held in the 
Officers' Club at Liberal Army Air Field, Liberal, Kansas. Lieutenant 
Harland left his table for awhile and on his return found one of the 
chairs at his table missing. He asked the accused.about the missing 
chair and the accused denied taking the chair. Harland then procured a 
chair fro:n another table. Lieutenant Griffith then remarked that accused 
had taken the chair, whereupon accused told Lieutenant Griffith to slru.t 
up, th2t he was "just a God damn basic instructor" and should stay out 
of the argument. First Lieutenant Diedrick, also a basi-: instructor, 
overheard the argument, and instructed the accused to return to his om 
table. Lieutenant Diedrick then went in search of the officer of the day, 
but was unable to find him. While Lieutenant Diedrick was in search of the 
officer of the day the accused invited Lieutenant Griffith to step outside 
and settle the argument, but Griffith refused to go. Lieutenant Diedrick 
returned at about this time and accused invited him to go outside. Diedrick, 
who Vleighs about 125 pounds, started out, followed by accused, whose vreight 
is around 165 pounds. However, some of accused's table companions inter
vened and ied him back to his table (R. 31-.32). 

Shortly after the above incident Lieutenant Diedrick was~ at the 
bar in the Officers' Club conversing with First Lieutenant McDaniel and 
Lieutenant Chessmore. The accused walked u.p to the group and again started 
abusing and cursing Lieutenant Diedrick in particular, and first lieu
tenants and basic instr~ctors in general. Lieutenant McDaniel thereupon 
told him II to get quiet", and asked accused who his group col!llTlander was, and 
accused refused to tell him (R. 16, 105). , Lieutenant UcDaniel then asked 
Lieutenant Diedrick to go find the officer of the day to get the accused 
out of the club (R. 16). The accused at this point invited McDaniel outside, 
who accepted the invitation. They left the club with McDaniel walking two 
or three feet in front of accused, and Diedrick seeing them leaving followed 
ten or twelve feet behind~ As McDaniel reached the end of the duckboard 
walk leading from the front of the club the accused without warning struck 
McDaniel on the left side of his face vdth a glass he was carrying, the 
glass being shattered by the impact. As McDaniel turned after the blow, 
the accused hit him with his fist a~d McDaniel swung in an effort to 
protect himself, but was unable to strike accused. because of his injuries. 
Diedrick then jumped on accused's back and held him until several other 
officers arrived (R. 106, 107). 

As a result of the blow struck by accused Lieutenant McDaniel 
received two cuts on the left side of his face, one of which was rather 
deep and required about 15 stitches. He also sustained an incision of 
the left eyeball, which penetrated through the cornea, tore the iris., 
and lacerated the lens. At the time of trial McDaniel had lost 75 Per 
cent of the visibility of this eye. A medical expert testified that he 
'WSS unable to predict the ultimate recovery of the eye from this injury, 
though he did e:,cpress the opinion that the sight in this eye would never 
be good enough to meet the visual requirements necessary for flying of
ficers. He testified that with proper treatment and an operation by a 
qualified specialist the sight might be restored as good as it was before 
the injury, and on the other hand even with such treatment the sight from 
this ~ye might be lost entirely (R. 21-24). 
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Second Lieutenant Irving s. Weiss testified he had seen the ac
cused at the dinner dance probably around 11 o'clock when accused he.d sat 
at his table for about half an hour. Accused's speech was coherent, but 
not connected at all times, and he was drunk and did not know what he 
was doing (R. 57). The trfal judge advocate avowed surprise at this wit
ness' testimony and was permitted to cross-examine him as to whether this 
was the same opinion this witness had expressed to the trial judge advocate 
in a previous conference, and the.witness stated he did not recall ever 
telling the trial judge advocate that accused was not so intoxicated as to 
not know what he was doing (R. 59). No other testimony to impeach this 
witness was introduced. 

Lieutenants McDaniel, Griffith, Sacke, Si.i!!JSOn and Diedrick 
testified that while accused had been drinking on the night in question 
his _speech was coherent, he walked all right, and in their opinion knew 
what he was doing (R. 11, 31, 40, 49, 108). 

4. For the defense: 

During the afternoon of the dance the accused had_been in 
the company of Lieutenants Ruppe, Showalter, Ruddy and Rung from about 
1500 to about 1800, and together they had drunk about two thirds or 
three fourths of a bottle of scotch liquor (R. 63, 64, 71, 72, 96) • .The 
accused ate a light meal at about le()(), and after this meal, he, Lieu
tenant Showalter and a third officer had more drinks, consuming about a 
half pint of whiskey this time {R. 73). Accused then proceeded to the 
dinner dance, carrying a pint bottle of whiskey with him. Prior to 
committing the assault on Lieutenant McDaniel accused.said he had con
sumed all but about one inch of the whiskey in this bottle (R. 97). 

Second Lieutenant Herbert K. Ruppe, who had drunk with ac
cused during the afternoon and who saw him later at the party, testified 
that accused was "quite intoxicated" (R. 65). He admitted, however, 
that accused did not stagger, that he talked coherently, though in an 
excited manner, was able to play the slot machines and that his conduct 
had not been such as to .cause him to make an effort to take accused home 
(R. 70). 

Second Lieutenant Alex Showalter, another of the group who 
had drunk with the accused during the afternoon, testified that he ":imagined" 
that accused was intoxicated. However, he admitted that the accused 
talked coherently, danced once or twice during the evening, did not 
stagger, and was not so drunk that this witness thought he should be 
taken home (R. 73-76). 

Second Lieutenant Robert J. Ruddy testified that the accused 
was drunk at the dinner dance (R. 80). Like the other witnesses, Lieu
tenant Ruddy admitted he did not see accused stagger and his conversation 
-was intelligent, though thick tongued, and accused did knock over a 
drink during the evening. This witness, another of the group who had 
drunk with accused during the afternoon, did not notice that accused 
caused any disturbance at the dance and did,not think accused was so 
drunk that he should have been taken home. During the time he saw. accused 
he felt accused was perfectly capable of taking care of himself (R. 79-82). 
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Second Lieutenant Mahlon H. Long., Jr. who saw accused at the 
dance., was or the opinion accused was drunk because he did not think 
anyone_ could drink as.much whiskey as accused had consumed and not be 
drunk. However., this witness said he observed nothing unusual about 
accused's dancing., nor about the way he talked (R. 85-87). 

Second Lieutenant James E. Welborn., Jr. testified that as. 
he came around the corner or the clubhouse on the night of the dance 
he saw two officers (the accused and Lieutenant McDaniel) scuffling. 
Lieutenant Diedrick ran up and jumped. on the back of the accu·sed. 'lnis 
witness then ran up and took hold of accused.• McDaniel and Diedrick then 
went inside and witness started to take accused home., not knowing any . 
damage had been done (R. 88). Witness would say accused was drunk. He 
asked accused what he had done and.accused said he did not know (R. 88). 
On redirect examination this witness testified as follows: 

"Q. Did you ask him what had happened? 

A. I asked Lt. Diedrick what had happened and he said.that the 
accused had hit Mac with a glass. I asked Lt. Schmid ,mat he 
did that for and he said, 'I should have let him hit me'. 

Q. You said to Lt. Schmid., •Lt. Diedrick said you hit him with·. 
a·glass•. 

A. Yes sir. 

Q. And then you turned to Lt. Schmid and said 1You hit him with 
a glass•. 

A. Yes and then Lt. Schmid said to me., 'I couldn't let him 
hit me' .n (R. 94). · 

T:he accused after having his rights as a vri.tness explained 
to him elected to testify under oath. After detailing the amount 
or liquor he had consu.~ed on the afternoon and night of the dance he 
said that he barely remembered the argument about the chair., and did 
not know how it started. He remembered offering to take Lieutenant 
Diedrick outside., but did not remember being restrained by his friends. 
He remembered having a second argument with Lieutenant Diedrick at the 
bar. He had never seen Lieutenant McDaiiel before., and had no reason 
for being angry with him., but remembers inviting "someone" out during 
this second argument with Diedrick. He remembered having a glass in 
his hand as he started out., but remembered nothing about the assault. 
After the assault, being told about it., he tried to .find out what 
it was all about (R. 98-102). He stated to the court., "I just want 
to say that I must have been drunk to talk to my superior officers 
the way I did., asking them outside-I didn't know vdiat I was doing" 
(R. 102). . · 
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5~ The evidence shows .t..h.at accused on 28 March 1944 was present 
at a dinner dance being held in the Officers I Club, Liberal Army Air 
Field, Liberal, Kansas. An argument ensued between accused and the 

· occupants 0£, two nearby tables as to whether accused had taken a chair 
from one of ths taples. Ace'Used invited Lieutenant Griffith outside, and 

. Griffith decline.d to go. When told to return to his 01111. table by Lieu
tenant Diedrick accused invited Diedrick outside and they started out, 
but accused was led back by his companions at his table. Later at the 
bar in the clbb he resumed the argument w:i!th Diedrick in the presence ot 
Lieutenant .McDaniel, cursing Diedrick in particular and first lieutenants 
and basic instructors in general. When told by McDaniel 11 to get quiet" 
accused invited McDaniel outside. As they walked outside the club~ ac
cused, wi~out warning and from the rear, struck McDaniel with a water 
glass, infiicting two cuts on the left side of McDaniel's face and. 
severely injuring his lefteyeball., The prognosis of the injury to 
the eye is uncertain, the sight being 75 per cent impaired at the time 
of trial, with the possibilitq 0£ either total loss ot 1ight in the eye, 
or complete recovery if' surgical treatment is undertaken by a ~ompetent 
f!Ye surgeon. . ' 

· The ozui mate'r1a:1 question p~sented by the record ·is whether· 
accused was so. drunk at the time of his assault on McDaniel as to be · 
incapable of harboring the specific intent necess13.ry to auatain the 
finding of guilty of assault and battery with a dangero\'.ls weapon. The 
accused undoubtedly had consumed a large quantity or liquor, and testified 
he remembered nothing of' the assault. Several witnesses £or-the defense 
testified that accused was drunk at· the· dance. On cross-examination, . 
however, they admitted that .accused did not stagger, that his. speech was 
coherent·, that he. danced all right, and one witness said accu~ed played 
the slot machines proper'.cy". Two of the witnesses 1'1tlo had also drunk 
with accused during the a.rtemoon said his condition was not such that · 

. they felt he should be taken home~ On the other hand, LiErUtenants 
Diedrick, McDaniel, Griffith, Saelee, and Simpson testified that 'in their 
opiriion accused was not so drunk as to not know what he was doing. The 
Board of Review is of the opinion that the court was amply justified in 
concluding that.accused -was not drunk to such an extent that he was in
capable of entartaining the specific intent necessarily an ingredient 
of the offense with wpich accused was charged., · · 

. · 6•. Wa~ Depar'tment records show that accused is ?O years of age. 
He attentl.ed East High School, Denver, Colorado, for four years, but 
did not graduate. He enlisted, in the Anny 10 March 1942., and after 
graduating .from Pilot School (Advanced 2 Engine), Frederick Army Air 
Field, Frederick, Oklahoma, was commissioned·second lieutenant., Anny or 
the United _States, 7 January 1944. 

, • I • 

7. There is attached to the record a letter.from Colonel E. H. 
Underhill, Commanding Of.ti'cer, Liberal Anny Air Field, Liberal, Kansas,· 
recommending clemency in this case. Colonel Underhill states that in 
his opinion the sentence is too seveI'.ft and that dismissal from the 
service would be adequate pmis?Dlent. 

5 
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8. The court was legally constituted and had jurisdiction of 
the person and the offense. No errors ;tnjuriously aff~cting the sub
stantial rights of the accused were committ~d during the trial. In 
the opinion of the Board of Review the record of trial is legally suf
ficient to support the findings of guilty, to support the sentence and 
to warrant confirmation of the sentence. Dismissal is authorized upon 
conviction of a violation of Article of War 93. 

,·Judge Advocate. 
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SPJGV 
CM 255358 

1st Ind. 

War Department, J.A.G.O., JUL 1954To the Secretary or War. 
1 

1. Herewith transmitted for the action or the President are 
the record or trial and the opinion of the Board or Review in the 
case of Second Lieutenant Harvey T. Schmid (0-705816), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings or 
guilty, to support the sentence and to warrant confirmation of the 
sentence. I recommend that the sentence be confirmed but that the 
forfeitures be remitted, that the period of confinement be reduced 
to one year, and that the sentence as thus modified be carried into 
execution. I also recommend that the United States Disciplinary Bar·
racks, Fort Leavenworth, Kansas, be designated as the place or 
confinement. 

3. Consideration has been given to the attached letter from 
the accused's rather, Mr. Fred L. Schmid, dated 13 May 1944, and to 
the attached letters and inclosures presented by Honorable Edwin c. 
Johnson, United States Senate. 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form or 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

Myron C. Cramer, 
Major General, 

6 Incls. The Jud.ge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Ltr fr ace rather, 

dated 13 U,ay 44. 
Incl.3-Ltr fr Hon Edwin C 

Johnson w/incls, dated 23 l:S.y 44. 
Incl.4-Ltr fr Hon Edwin·C 

Johnson w/incls, dated 10 Jun 44. 
Incl.5-Dft ltr for sig S/W. 
Incl.6-Form or action. 

(Sentence confirmed but forfeitures and'confinement remitted. 
G.C.M.O. 484, 7 Sep 1944) 
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Washington, D.c. 

SPJGK 
CM 255436 19 JUN 1944 

(93) 

UNITED STATES ) FOURTH .ARMY 
) 

v. ) Trial by G.C.M., convened at 
} Ca.mp Pol~, Louisiana, 28 and 29 March 

Lieutenant Colonel WILLIAM ) 1944. Dismissal."'-. 
G. REED (0-355123), Coast ) 
Artillery Corps. ) 

OPINION of the BOA.RD OF REVIEW' 
LYON, ANDREWS. M:>YSE.a.nd SONENFIELD, Judge Advocates. 

1. The record of trial in the case of the officer l18llled above ha.s 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Atlvocate General. 

2. Accuaed was tried upon the following Charges and Specifications 1 

CHA.RGE1 Violation of the 96th Article of War. 

Specification 1 a In that Lieutena.nt Colonel William G. Reed,· 
Commanding Of'fioer of 558.th Antiaircraft Artillery Automatic · 
Weapons Battalion, did, at Maneuver-Area, Louisiana, at 
"Various times from November 1943 to February 1944 inclusive, 
wrongfully fail to properly perform his duties, in conse
quence whereof enlisted men in his command were subjected .. 
to cruel, unusual and unauthorized forms of punishment. 

Specification 21 In that Lieutenant Colonel William G. Reed, 
. • • •, did, at Maneuver Area., Louisiana, in or about November 
. 1943, wrongfully order Sergeant William H. Mohney to oommit 
an assault and battery on the person of Pri'Yate Ralph Bdwa.rd 
Le.schisky. · 

Specification 31 In tha.t Lieutenant Colonel William G. Reed, 
• • •, did at Maneuver Area., Lo~siana, in or about November 
1943, wrongfully fail to stop cruel treatment of. Private 
~lph Edward Las chiaky by Sergeant William H. M:>hney•. 

Specification 41 (Finding of not guilty). 

Specification 51 In that Lieutenant Colonel William G. Reed, 
• • •,·did, at lf.18lleuver Area, Louisiana., on or· a.bout 6 
February 1944, wrongfully fail to stop cruel treatment of 
Privates -Ealand McKee and Arthur R. McCa.ndles·s, by 2nd 
Lt. Howard R. Mudd and Sergeant George J .. Steffish, Jr. 

http:Lieutena.nt
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Specification 61 (Find~g of not guilty). 

Specification 71 In that Lieutenant Colonel William G. Reed, 
• • •, did, at 1ia.neuver Area, Louisiana, on or about 6 February 
1944, wrongfully seize and shake, Private Arthur R. MoCandless. 

Specification 81 (Motion for finding of not guilty sustained). 

ADDITim~ CHARGE Ia Violation of the 95th Article of War. 

Specification la Same as Specification 1 of the Charge. 

Specification 21 Same as Specification 2 of the Charge. 

Specification 3a Same as Specification 3 of the Charge. 

Specification 4t (Finding of not guilty). 

·Specification 61 Same as Specificati_on 5 of the Charge. 

Specification 61 (~nding of not guilty) • 
. 

Specification 7a Sama as Specification 7 of the Charge. 

Specification 8 a (Motion for finding of· not guilty sustained). 

ADDITIONAL CHARGE !Ia Violation of the 95th Article of War. 

Specification li In that Lieutenant Colonel William G. Reed. 
••*,did, at ~.aneuver Area, Louisiana, on or about 24 
November 1943, wrongfully fail to stop cruel treatment of 
Private Charles S. Suddith by Sergeant George J. Steffiah, Jr. 

Specification 2 i In that Lieutenant Colone'! William G. Reed, 
• • •, did, at Maneuver Area, Louisiana:, on or about 17 
December 1943, wrongfully order Sergeant William H. 1&:>hney· 
to commit an assault and battery on the person of Private 
Arthur R. McCandless. 

Specification 3a In that Lieutenant Colonel William G. Reed, 
• • •, did, at Maneuver Area, Louisiana, on or about 17 
December 1943, wrongfully fail to stop oruel treatment Qf 
Private Roland McKee by Second Lieutenant Howard R. Mudd 
ll.Ild Sergeant George J. Steffish, Jr. 

ADDITIONAL CHARGE III~ Violation of .the 96th Artic,le of }Tar. 

Specifications 1, 2 and 31 S8llle as Specifications 1, 2 and 3 
of Additional Charge II. 
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He pleaded not guilty to all Specifications and Charges. A motion for 
findings of not ,guilty of Specification 8 of each of the above Charges 
was sustained (R. 163). He was found not guilty of Specifications 4 
and 6 of the Charge and Specifications 4 and 6 of Additional Charge I. 
He was found guilty of all other Specifications except Specification 7 
of the Charge and Specification 7 of Additional Charge I, of which 
specifications the court found him gu;l.lty except the word "shake'\ sub
stituting therefor the words, "seized by the collar". He was found guilty 
of all the Charges. No evidence of previous convictions was introduced. 
He was sentenced to dismissal. The reviewing authority approved the sen
tenoe and forwarded the record of trial for action under Article of 1Var 48. 

3. Each.Specification of the Charge is identical with the corresponding 
Specification of Additional Charge I. The Charge is laid under Article of 
War 96, and Additional Charge I is laid under Article of War 95. Likewise, 
each Specification of Additional Charge II is identical with the corres
ponding Specification of Additional Charge III. Th.Ei former charges the 
offenses as violations of Article of War 95; the latter as 'Violations of 
Article of War 96. It is fundamental that the same offense may be charged 
in duplicate as a violation of Article of War 95 and of any other applicable 
Arti-cle of War (MCM, 1928, par. 151). 

4. The ev~dence groups itself into four incidents and will be treated 
accordingly. Specification 1 of the Charge, which, as noted, i~ identical 
with Specification 1 of Additional Charge I, does not allege any specific 
acts or omissions, but is a general Specification covering the whole con
duct of accused from November 1943 through February 1944. Proof of this 
Specjfication lies in the proof of the specific instances hereinafter related. 

5. The events occurred at or near the "Rehabilitation Center" of the 
558th Antiaircraft Artillery Automs.tic Weapons Battalion. Accused, who was 
in con'-lnand of the battalion, created the Rehabilitation Center on 7 November 
1943 {R. 12,13,14). A~cording to·the testimony of accused, the Center was 
organized in order to punish and rehabilitate habitual offenders and to 
turn 11goldbrickers 11 into soldiers (R. 155,161). At first the Center was 
inclosed by a barbed wire fence, but later the inclosure was removed. 
The battalion was in a maneuver area, and the Center moved vn. th the rear 
echelon (R. 14). 

Second Lieutenant Howard R. :Mudd was the Provost ~.rshal and Officer 
in Charge of the Center, but accused was present frequently and "more or 
less supervised over everything" (R. 12-13). Sergeants Mohney and Steffish, 
mentioned in some of the Specifications, were the Provost Sergeants under 
the supervision of accused and Lieutenant Mudd, and several guards completed 
the pers,onnel on duty there (R. 12-14). 

Shortly after 7 November 1943, orders were issued to the 6t'fect that 
a prisoner should work during the whole of his first night at the Center, 
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doing "burpees II and "pushups II and digging foxholes. After the first 
day, his hours were from 6 a.m. to 10 p.m. (R. 22,27,38). In February 
the Center was closed (R. 12). 

6. Events of 7 November 1943, Specifications 2 and 3 of the Charge 
and of Additional Charge I. Specification 2 alleged that accused wrong
fully ordered SerGeant Hohney to commit an assault and battery on Private 
Laschisky. Specification 3 alleged that accused wrongfully failed to 
stop cruel treatment of Laschisky by Mohney. 

Lasc:hisky was the first prisoner at the Rehabilitation Center and 
arrived on 7 November (R. 13,14). He had been absent without leave for 
about 22 days, but had not been oourt-martialed at the time (R. 26,82). 
During the afternoon he dug a garbage pit near the kitchen. The pit 
was about three feet square and three feet deep (R. 179,lBQ. 

After supper, under ins truntions from accused, Sergeant Mohney 
put La.schisky to work doin;_'.; burpees and pushups and digging foxholes. 
He was also roa.de to double-time around an elliptical area estimated 
as about 8 30 feet wide and 100 feet long", and designated by the witnesses 
as a circle (R. 15,16,23,3fJ,C:l,8E,179-181). After I.aschisky had run 
a.round the "circle" for ten or· fifteen minutes, he appeared to be tiring 
and slowed down (J.• 15,28,29/180). At this juncture, accused told Aklhney 
to get a switch imd hit Laschis;cy with it in order to make him run faster 
(R. 15,81,82,85,180). Thereupon Mohney picked up a switch or stick 
(R. i5,82,85,180). 'l'he stick was somewhere betv1een 2ft and 4 feet long 
and between a half inch a.r"'(.l,n inch thick (R. 16,85,180). Mohney hit 
I.aschish."Y with the sthk at that time, and whenever I.aschisky slowed 
down Eohney hit him again, ad.r:unistering several blows in all (R. 16, 
28,81,82,85,87). ?he blo.vs were administered across the legs, and in 
hitting; the victim, I.lohn.~y -i!ie.de -4t swoep of from two to three feet or 
possibly more {lt. 16,23,fl:,86,lGO). La.sohisky testifiod that he was 

11hit hard and that t:i.e blows stunc; 11 
1J11t left no marks (R. 82,83). Ao

oording to one witness, La.schisY..y 11yelled 11 when hit (R. 28). Accused 
was present durin; the whole perforn:ance, and not only rrade no effort 
to stop Mohney' s actions, but repeatedl:,r instructed 1'1ohney to hit 
La.schisky whenever the latter slovred down (R. 16,82,85,86,180). Accused 
told liohney to use water if Lo.schi3ky "passed out 11 

, which did not occur 
(R. 16). After the <louble-1:;iming, .Laschisky was ma.de to work all night 
by accused's orders (R. l!-i,27) • 

.Accused testified that La.schisky wa.s an habitual offender and that 
when l~ohney, under i:nst::-uctions from accused, ordered I.aschisky "to work11, 
the 1.1.tter refused th'l'ee times and was "cooky11 and arrogant. Thereupon, · 
accused told Mohney to swi toh him in order to "get ·him going 11 • Aocordingly 
Lohney struck Laschisky with the switch. Altogether, four or five blows 
were sl:;ruck. They were short blows and not hard, and accused felt certain 
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that they did not injure the prisoner (R. 156,157). Accused testified 
further that prior to the time La.schiskywas ordered to double-time, 
he l.ad no diffioulty in walking, but that when the order was given, he 
complained of a sore ankle. Aocused did not examine the ankle (R, i56, 
162). Acoused_testified also that upon a subsequent occasion when 
La.schisky.was wet, accused let him take accused's only suit of underwear 
and prooured some blankets for him (R. 158 ). 

Captain Dan \T. Harvey, S-3 of the battalion, oorroborated accused's 
testimony (R. 128.;.132 ). He stated that Las chis.Icy was "quite arrogant 
and oocky" and refused to double-time when so ordered, giving as a 
reason that something was wrong with his ankle (R. 128); that accused told 
Mohney to use the stick if La.schisky refused to obey (R. 129); that Mohney 
"prodded" Laschisky with the stick across the back of the legs, using short 
cracks not brutal in nature (R. 128,129,132); that the hitting induced 
Lasohisky. to double-time J and that it then became apparent that there was 
nothing physically wrong with him (R. 128). Witness described the stick 
as a tree branch several feet long and about three-quarters of an inch in 
diameter (R. 132). · 

Captain Charles R. Sawyer, commanding officer of La.schisky's battery, 
testified that he saw La.achis.lcy a few days after he had been confined and 
that La.schisky seemed to be all right and did not complain of mistreat
ment. He stated that Laschis'ky previously had not been a good soldier, 
but that since his. release from the Rehabilitation Center he had been 
(R. 144,145). 

7. Events of 24 November 1943a Specification 1 of Additional Charges 
·II and IIr. This Specification alleged that accused wrongfully failed to 
stop cruel treatment of Private Suddith by Sergeant Steffish. 

Around Thanksgiving, 1943, Suddith, who had been absent without leave 
but had not been sentenced, was brought to the Rehabilitation Center (R. 25, 
26,61,70,72). He was ma.de to do burpees and pushups and to double-time 
around a circle, holding a shovel at arm's length over his head. The 
circle was about 35 or 40 feet in diameter (R. 25,35,37,61,67,71,172,173). 
Sergeant.Steffish was directing the procedure under orders from accused 
(R. 25,26,61,71). Suddith appeared exhausted and fell or "passed out" 
several times. When he fell, Steffi~h picked him up py·the belt. "booted" 
him in the seat of the pants with his knee, and started him going around 
the oircle again (R. 25,35,61,64,67,68,69.71,72,173). At least once, 
Steffish threw water on him to revive hl.m (R. 26,61,62.71,173). Accused 
remained a few feet away and took no steps to stop the proceedings (R. 26. 
62,67,72,173). Once or twice, accused and Steffish talked tog~ther. after 

·wh~ch Suddith was kept running around the circle (R. 72.173). The double
timing continued ~or a period between a half hour and an hour (R. 25.172). 

Accused did not testify with reference to this incident. Suddith 
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testified for the defense and denied the whole affair (R. 113-116). He 
testified that under Sergeant Mohney's supervision he did some pushups 
and burpees, dug a foxhole, and went to bed (R. 114). 

a. Events of 17 December 19431 Specifications 2 and 3 of Additional 
Charges II and III. Specification 2 alleged that accused wrongfully ordered 
Sergeant IJolmey to connit an assault and batte-ry on Private McCandless• 
Specification 3 alleged that accused wrongfully failed.to stop cruel treat• 
ment of -Frivate McKee by IJ.eutena.nt Mudd and Sergeant Steffish. 

On the evening.of 17 December 1943, McKee and McCandless, who had 
been absent without leave but had not been tried, were brought to the 
Rehapilitation Center under guard (R. 17,22,26,29). At that time there 
was an inolosure around the area (R. 22). Among the people present were 
accused, Sergeants Mohney and Steffish, Lieutenant Mudd, and, for a time, 
hla.jor Haymond M. Beall (R. 22,23,92,94). W10Kee and McCandless were made 
to do pushups and btirpees (R. 22,23,30,31). After awhile, by·order of 
accused, they were taken to a 'spot o~tside the inolosure, accompanied by 
accused and the others, except 1Iajor Beall (R. 23). _They separated into 
two groups, about 50 feet apart. Mohney and McCandless were in one group, 
and Lieutenant Mudd; Steffish, and McKee in the other. Accused walked 
back and forth between the two groups. Mohney and Steffish had switches 
(R. 23 ). 

hloKee and McCandless were made to do exercises for about 20 or 25 
minutes, and showed signs of becoming tired (R. 23,24). Accused told 
Mohney to use a switch on McCandle_ss if he fitopped exercising. Accordingly, 
11olm.e7 switched McCandless across the legs. Steffish struck McKee (ap
parently with a switch), and Lieutenant Mudd told McKee to look down the 
barrel of his pistol and fired the pistol over McKee. Accused was standing 
by IJ.eutenant Mudd and ma.de no effort to stop the activities (R. 24). On 
18 December, McKee and McCandless 'escaped (R. 17,32}. 

Accused did not testify to these Specifications except to say that 
prior to their arrival at. the Maneuver Area, McKee and McCandless had been 
serving sentences for absence without leave and had escaped (R;~l58). 
Private Lortz, a prisoner, testified for the defense that 1bKee and M,Candless 
dug foxholes from about 7 p.m. to 10 p.m., but were not beaten (R. 106-107). 
Private Lewis, a witness for the defense, was in his tent until 2 a.m. 
Steffish was in the tent except for about 20 minutes. Lewis saw no prisoners 
beaten and heard no soreams or sounds of whipping. He did not see or hear 
accused. Lewis was on guard between 2 a.m. and 6 a.m. on 18 December. McKee 
and McCandless were the only prisoners around. During witness' tour of 
duty, he was hit on the head from behind. When he ca.me to, McKee and McCandleH 
had gone (R. 116-120). Major Beall, who was Executive Officer of the battalion, 
testified that he was at the Center for about 30 minutes, during which time 
McKee and McCandless were double timing and doing pushups. While witness 
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was present,. neither prisoner was touched, and accused did not order them 
to be hit. About 30 minutes after witness left, he saw accused at the 
Command Post tent {R. 133-134). Captain Sawyer, commanding officer of 
the battery to which McKee and McCandless belonged, testified that they 
were not good s.pldiers (R. 145). 

9. Events of 6 February 1944a Specifications 5 and 7 of the Charge 
and of Additional Charge I. Specification 5 alleged t,.~at accused wrong
fully failed to stop cruel treatment of 1{cKee and McCandless by Lieutenant 
Mlxld and Sergeant Steffish. A1J modified by the oourt, Speoifioation 7 
oha.rged accused with wrongfully seizing McCandless by the collar. 

MoKee and McCandless were brought back to the Rehabilitation Center 
on 6 February 1944 (R. 17,26,87,88). 1hey were taken to a spot in the 
woods. Aooused, Lieutenant Mudd, and Sergeant Steffishwere present (R. 
17,18 ). McKee e.nd McCandless were made to do burpees and pushups and to 
double-time around a cirole (R. 18). Accused stood inside the circle 
(R. 19). Accused direoted that switohes be used on the two prisoners 
if they slowed up. The prisoners appeared exhausted and slowed up. 
Sergeants Mohney and Steffish used the switches on them. 'l'he swi tohes 
were about the same size as those used on Lasohisky on 7 November 1943 
(R. 18,19). Lieutenant Mldd and Sergeant Steffish struok both men in the 
stqmaoh .with their fists (R. 19 ). Then they were ma.de to double-time 
with a small log over their heads. When they stopped, Lieutenant Mudd 
struck McKee in the mouth (R. 19 ). Accused grabbed them by the collar 
of their shirts, twisted the oollar with both hands, and asked which one 
had knocked out· the guard (R. 19,33,34). Acoording to Mohney's testimony.. 
accused twisted the collars a.s though he •more or less wanted to choke 
it out of themw, although they were still able to talk (R. 33,34). McKee 
oded for help several times, and Steffish filled his mouth with mud (R. 19 .. 
34.35). The prisoners were so fatigued that they oould do no more, and 
the exeroising. or punishment finally oeased (R. 20,34). Sergeant Steffish 
threw water on the· prisoners to revi~ them. (R. 20 ). 

First Lieutenant John A. Steimnetz, Assistant Battalion Motor Transport 
Officer.. and Master Sergeant Elmer J. Bischoff, Battalion Motor Sergeant... 
were in the Battalion Motor Pool and heard screams of pain from the woods 
(R, 41,42 .. 44.. 164,187). Lieutenant Steinmetz went to the medical tent and 
told Captain Thomas s. Armstrong, Jr., hladical Corps .. 'Battalion Surgeon.. 
a.bout the sores.ms {R. 43-46). Upon leaving the. tent, Captain Armstrong 
heard the cries of pain and saw some people on the other side of a small 
ravine (R~ 46,51 ..190). One man was standing. Another was on his lmees 
and held a blunt instrument in his hand. Another was prone on the ground. 
A fourth was kneeling on the ground .. and someone was standing above him. 
One person was walking toward witness (R. 46). · · 

Captain Armstrong walked toward the spot and when he rea.ohed the ravine 
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he s.a.w a. man kneeling on the ground with a. blunt instrument in his hand 
and raising and 1ovrering the instrument (R. 46 ). -The instrwnent was . 
&.bout 10 or 12 inches long and a bout one-quarter of an inoh in diameter 

. • ff 
at one end and an eighth of an inch at the other. It was malleable 
and 11 on the order of a tree switch" (R. 60). Upon a.rri"Vll.l..at the spot,. 
witness saw accused, Lieutena.nt Mudd, and Sergeants Mohney and Steffish
(R. 46). McCandless was lying on the ground, MoKee:wa.s on his knee,, 
and Lieutenant Mudd was getting up from a kneeling position. Water 'Was 

being poured on 1bCandless 1 neck. \'fitness asked aocused whether he · 
could examine the prisoners, to which aooused repli·ed that if witness 
were ..prejudiced by anything" he had seen there, he could lea.ve. Wit;. 
ness discovered that McCandless was in a state of exhaustion and completely 
"out".· His skin was cold and olammy and his pulse barely perceptible and · 
thin and. irregular. IfoKee got to his feet and seemed to be oriented (R. 46, 
47). . . -

The men were ·taken to the medical tent and examined (R; 20,47,52). 
Captain Armstrong, Sergeant Mohney, and two enlisted men of the Medical 
Detaohl?len~ testified with reference to their condition. The sum and 
substance of their testimony is as follows a The men were in a. state of 
exhaustion. Their lips were cut, and blood was running from McKee's 
mouth and nose._ They had fresh welts on their baoks and legs, and abra.a_ie~. 
on their baoks. The welts were red and swollen. They oould ha.ye been 
_caused by a rawhide whip or switoh. McKee had dirt on his face (R_.' 21~ 
48,50,53,55,56,60,61,64,65}. The men received treatmi:lnt for the welts.: 
and outs (R. 24,48,53,61). 

Accused sent for Captain Armstrong and inquired-about the condition 
of' the prisQners. Captain Armstrong told him :that they would be able to 
do manual labor, th!:! next day. He had in mind suoh duties a.a digging _ 
latrines and foxholes (R. 49-51 ). McKee. and McCandless were ln8.de ·to work 
all night digging foxholes. They worked all the next day un"j;U 10, p.in~ 
(R. 24). '.lhey were absent without leave at the time of tr~a,1- (R~ ·15.), . 

Aocused testified as follows a He asked MoKee and MoC.andleas 'lfhioh 
one.had struck the guard at the time of their prior-escape•. :t'hey retuae(l·: 
to tell him, and McKee said they would never "soldier• again "'tor· the 
ltod-damn United States Army'". MoCandless-·ma.de n~ such statement•. _<lo
oused grasped McKee by the collar. but did not ohoke or shake him.; ,..BJ 
warned MoKee of' the seriousness of' his aota and said that· he wanted>~. 
make soldiers of' both the men. He then let go ot McKee's oollur, ·took 
hold of McCandless' oollar, and told him the as.me thing~. He did not· -ohou -
or shake him. His purpose in grabbing the men by the collar was to attrSLct. 
their attention. and he did not intend to hurt them (R•. 159). · 

10. The defense introduced a number of' witnesses who testified that 
they had never seen or b.een informed of' any n4streatment .of prisoners in 
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the Rehabilitation Center (R. 97, 101, 105, 109, 110, 112, 114,115,119-121, 
·125,127,134-143,148). However, most of them visited it infrequently. 

11. The defense introduoed a number of charaoter witnesses, all of 
whom were offioers or enlisted men who he.d served with accused at one 
. ti.me or another. Epitomized, their testimony is as follows I Accused 
was an energetic, capable, consoien~ious, and vef:r efficient off'icer and 
battalion oomma.nder. He lra.S an outstanding leader, thoughtful toward 
and respected by his men. His character was excellent. The morale of 
his battalion was very high. Although a firm disoiplinarian, he was 
never unjust. ·During maneuvers, he performed very efficiently and dis
played exoellent taotical jl.Jdgme.'Clt (R. 98-100, 121-123,125,128,135,141-144, 
146-153). . 

12. Both the proseoution e.nd defense attempted to impeaoh various 
witnesses. It is not deemed neoessary to detail the evidenoe relatin~ 
thereto. The court saw and heard the witnesses, and there is nothing 
in the record to warrant our disturbing their conclusions· regarding the 
veracity of the witnesses. 

13. A detailed recapitulation of the evidence is unnecessary. It 
is olear that throughout the period under oonsideration, e.ccuaed forced 
the various prisoners to do exercis~s and to double-time beyond the point 
of exhaustion, ordered them struck with switches ·when they stopped or slowed 
dawn, and ss.t calmly by .while those under his oo~ administered this 
and other cruel treatment. He admitted ordering the switching of I.asohisky, 
-but claimed that the blows were not_hard and were ordered because of 
.I.aschisky's defiant attitude. The prosecution's evidence refutes this 
claim. Although Suddith denied having received the treatnient.alleged, 
the array of :manifestly unbiased witnesses for the prosecution justified 
the court in discrediting his testimony. The medical testimony corroborates 
the eyewitness accounts of the events of 6 February 1944. In this con
nection the seizing of MoCandleS'S by the collar wa~ in·no way justified 
b_y ·the scurrilo\18 remarks attributed by aocu.sed to McKee, if, :S,ndeed, a:ny 
·such remarks were made. 

,/ Cruel treatment of soldiers oonstitutes a violation of Article of War 
95 as well as of Article of war· 96 (MCM, 1928, par. 151). The mere tact 
that the soldiers were prisoners does not lessen the-degree of culpability. 
One who is an officer and a gentleman does not engage in or countenance 
suoh brutal ~onduct. Although considered apart from its setting, the 
seizing of McCand+ess by the oollar might not a.mount to a 'Violation of 
Article of War 95, taken in oonjunctionwith the surrounding ciroumstanoes 
it does amount to suoh a violation. The evidence is suffioient to support 
the findings of guilt:,. -./ 

14. Attached to the reoord of trial is a reoommendation for clemency 
signed by accused, the defense counsel, and the assistant defense counsel. 
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15. War Department records show that accused is 30 years old and 
a high school graduate. He se~ved ad an enlisted man in the Minnesota 
National Guard for several years and held commissions as second lieutenant, 
and subsequently first lieutenant in the National Guard of the United 
States, the latter conmiss ion ill Coast Artillery. ·He entered upon active 
duty on 6 January 1941. On 1 November 1941, he was promoted to captain, 
Army of the United States; on 23 July i942 to major; and on 22 December 
1943 to lieutenant colonel. In reconnnending accused for promotion to 
lieutenant colonel, his corrunanding officer stated that his ~anner of 
performance as battalion commander had been excellent. 

16. The court was legally constituted and had ·jurisdiction of the 
person and subject matter. No errors injuriously affecting the substantial 
rights of the accused were oommi tted durinr; .the trial. In the opinion of 
the Board of Review.the record of trial is legally sufficient to support 
the findings and sentence and to warrant confirmation of the sentence. 
Dismissal is ms.ndatory under Article of War 95 and authorized under .Article 
of War 96. 
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'1st Ind. · 

5 - JUL 1944
War Department, J.A.G.O., - To the Secretary of War. 

1. Herewith transmitted for the a.otion of the President are the 
record of trie.l and the opinion of the Board of Review in the oe.se ot 
Lieutenant Colonel William G. Reed (0-355123), Coe.st.Artillery Corps. 

2. I concur in the opinion of the Board of Review that the record 
, or trial is legally suffioient to support the findings and sentence and 

to wa.rr.ant confirmation of the sentence. Despite the testimony that ac
cused has been an excellent officer, his oruel treatment of prisoners 
indicates a. la.ck of judgment and humanity rendering him unfit for oom
miss:ioned service. I recommend that the sentence be confirmed and 
carried into execution. 

3. Consideration has been given to a. letter from Honorable · 
.Melvin J. ·Ma.as, Honorable Jos·eph P. O'Hara, lbuse of Representatives 
of the United States, and to a letter from Honorable Henrik Shipstead, 
United States Senate, inolosing letters from Mr. Merton H. ·Reed, father 
or the accused, and Mr. George H. :r-beller, and to· a letter from the 
father of the accused to the President. The letters acoo~ the 
record of trie.l. · · · 

4. Inclosed are a draft of a. letter for your signature trans
mitting the record to the President for his action and a form at Exe
cutive action designed to carry into effect the reoommenda.tion'herein
above IM.de, should such action meet with approva.l. 

. -Q.. -~----
J.trron c. Cramer, 

· Major General, 
7 Incls. The Judge Advocate General. 

Incl.l-Reoord of trial. 
Incl.2-Drft. ltr. sig.Seo. of War. 
Incl.3-Form of Ex. action. 
Incl.4-Ltr. rr. Hon. Melvin 

J. Maas, 8 Jun. 1944. 
Inol.5-Ltr. fr. Hon. Jos. P. 
' O'Hara, 6 Jun. 1944. 
Iricl.6-Ltr. fr. Hon. Henrik 
. Shipstea.d, 6 Jun. 1944, w/incls. 

Incl.7-Ltr. rr. Mr. Merton H. Reed ·· 
· to Pres., 3 Jun. 1944. 

(Sentence confirmed. G.C.Y.O. 492, 11 Sep 1944) 
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VlAR DEP.A!{T11ENT 
Army Service Forces 

In tm Offioe of The Jud.ge Advocate Genera.l 
Wa.shington, D.C. (105) 

SPJGK 
CM 255437 

2 8 JUN 19'4 
UNITED STATES - ) FOURTH .ARMY 

) 
v. ) Trial by G.C.M., convened a.t 

) Camp Polk, Louisiana., 30 March 
Second Lieutenant Ha.7.A.RD ) 1944. Dismissal. 
R. MUDD {0-1050002), Coe.st 
Artillery Corps. ~ 

OPINION of the BOARD OF RJ!."'VIEW 
LYON, ANDREWS, MOYSE aDd SONENFIErn, Judge Advooates. 

1. The reoord of trial in the 08.f>e of the offioer named a.bove baa 
been examined by the Boa.rd of Review and the Boa.rd submits this, its 
opinion, to The Judge Advooa.te General. 

2. Accused was tried upon the followi1?-g Charges and Specifioe.tions a 

CHARGEa Violation of the 96th Articla of Wa.r. 

Speoification la {Motion by defense counsel to strike sustained). 

Specifioa.tion 2a In that Second Lieutenant Howard R. Mudd, 
558th Antiairoraft Artillery Automatic Weapons Battalion, 
did, at Mane.uver Area., Louisiana., on or a.bout 17 December 
1943, wrongfully fail to stop cruel treatment of Privates 
Roland MoKee and Arthur McCandless by Sergeant George J. 
Steffish, Jr. · · 

Specification 3a {Finding of not guilty). 

Specification 4t (Finding of not guilty). 

Speoifioation 5a (Motion for finding of not guilty sustained). 

Speoifioation St (Motion for finding of not guil.ty sustained). 

Specification 7t In that Second Lieutenant Howard R. Mudd, 
558th Antiaircraft Artillery Automatic Weapons Battalion, did, 
at Maneuver Area, Louisiana, on or a.bout 6 February 1944, 
wron;fully fail to stop cruel treatment of Privates Roland 
McKee and Arthur R. McCandless, by Sergeant George J. Steffish, 
Jr. 
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Specitioation Sa (Finding ot not guilty). 

Speoitioation 9a (Finding ot not guilty). 

ADDITIONAL CHARGE Ia Violation of the 95th Article ot Wa.r. 

Speoi!'ioation la (.M.,tion by defense -oounsel to strike sustained). 

Speoifioation 2a Same as Speoif'ica.tion 2 of the Charge. 

Speoifioation 3a (Finding of not guilty). 

Specification 4a (Finding of not guilty). 
/ 

Speoification 51 (Motion for finding of not guilty sustained). 

Speoifioa.tion 61 (M:>tion for finding of not guilty sustained). 

Speoirioa.tion 71 ~~ as Specification 7 of the Charge. 

Speoifioation 81 (Finding or not guilty). 

Speoitfoation 9 s (Finding of not guilty). 

ADDITIONAL CHARGE II: (Withdrawn by direction of appointing 
authority). 

Specifioationa {Withdrawn by direction of appointing authority). 

ADDITIONAL CHARGE !Ila (Finding of not guilty). 

Specifioationa (Finding of not guilty). 

ADDITIOlW.. CHARGE !Va (finding of not guilty). 

Specifioa.tiona (Finding of not guilty). 

A motion by defense counsel to strike Specification l of the Charge and 
Speoifioa.tion l of Additional Che.rge I wa.s sustained (R. Sa). Accused 
then pleaded not guilty to all other Cha.rgea and Specifications. Motions 
during and at the conclusion of the trial for findings of not guilty of 
Speoirioations 5 and 6 of the Charge and Speoirioations 5 and 6 of Addi
tional Charge. I were likewise sustt.ined (R. 49,86). Additional Charge II 
and its Specification were withdrawn by direction or the appointing au
thority (R. 49). Accused we.a found not guilty of Specifications 3 and 4, 
8 and 9 .or the Charge. of the ae.me Specifications or Additional Charge I. 
and of-Additional. Charges III and IV and their reapeotive Specifications, 
~ guilty of Specifications 2 and 7 of the aiarge and of the Charge, and 
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or the sa.me Specifications or Additional Charge I. No evidence or previous 
convictions was introduced. He was sentenced to be dismissed the servioe. 
The reviewing authority approved only so much of the findings of guilty 
of Specification 2 of the Cha.rge and of Specification 2 of Additional 
Charge I as involved findings ot guilty of said Specifications with the 
exception of the words. "and Arthur R. McCandless", approved the sentence, 
a.nd forwarded the record of trial for a.otion under Article or We.r 48. 

3. Accused was found guilty under both the 95th and 96th Articles of 
Wa.r of wrongfully .failing to stop cruel treatment of an enlisted man by one 
Sergeant Steffish on 17 December 1943, and of two enlisted men by the S8llle 

sergeant on 6 February 1944. The events leading up the aota of omission 
which oonatitute the offenses charged against the accused will be best 
understood by a preliminary resume of the situation existing at the time, 
whioh may be gathered from portions of both the prosecution's and defense'• 
evidence. 

All participants were officers and enlisted men of the 558th Anti• 
aircra.t't Artillery Automatic Wea.pons Batta.lion. Between early November 
and late February this organization was participating in winter maneuvers 
in the Louisiana. Maneuver Area. near Leesville. The battalion established 
and operated i ta own stockade and •Rehabilitation Center11, which consisted 
of a barbedwire fenoe inolosing a circle about fifty feet in diameter. 
It waa moved as the organization moved (R. 10,11). Some time after its 
inoeption a tent was plaoed inside of it. Between early November and 
late February the total number of prisoners committed ~o the stockade 
approximated fifteen, with never more than five confined at one time (R.9). 
The Table or Organi:ation malces no provision for a Provost Marshal, but 
aoous~d was designated as such by the battalion ooilllllander, Major (later 
Lieutenant Colonel) William G. Reed, and had general supervision of the 
center, spending much of his time there in overseeing the a.otivitiee and 
tasks required of the prisoners. Sergeant William II. Mohney was assigned 
to the oenter as Provost Marshal Sergeant, with Sergeant George J. 
Steffish as his assistant. There w6re ten or fifteen guards (the total 
number at one time is not clearly established) who were furnished .45 
oa.11ber ma.chine guws with ball a:mmunition (R. 9.10,16). 

The normal work day included calisthenics, infantry drill, olusea 
in military courtesy, and hard labor. It was a pol:i,oy within the battalion 
that when a man was brought into the stockade he would be put at ha.rd labor 
for the first twenty-four hours, and then go on the schedule above out
lined, but with eight hours• sleep in ea.oh twenty-four (R. 16,30,69,70). 

With this prefatory summary, the alleged offenses will be considered 
separately a.a will the evidence o:t'fered by the defense with respeot to ea.oh. 

a. S ecifioation 2 of the Cm e and S oifioa.tion 2 of Additional 
Charge I. failure to stop cruel treatment of Private McKee by ergee.nt 
Steffish on 17 December 1943). 
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Sergeant ~hney testified that Privates Roland McKee and Arthur 
R. McCandless, members of the 558th Battalion, were brought to the 
Rehabilitation Center under guard about 2000 on 17 December. It appears 
from defense's evidence that they had been absent without leave. Clothing 
was issued to them, after which they were put through calisthenics designated 
by the witness u·"burpees". The exact nature of the exercises was not 
explained by~ of the witnesses. Present during this time were witness, 
accused, Sergeant Steffish, the two prisoners, three other prisoners and 
two guards. This took place within the wire stockade and continued for 
a.bout 25 minutes. Towards the end of the time the prisoners were exercising 
somew:qe.t umvillingly, but there had been no mistreatment of them (R. 10,11, 
14.16.17). 

In the meanwhile Colonel Reed had arrived. He issued an order to 
take McKee a.nd McCandless outside the inolosure in separate groups and 
to exercise them. In accordance with this order McKee a.nd McCe.ndless 
were ta.ken to points about 50 feet beyond the inclosure. In one group 
were a.ooused, Priva.te McKee, and Sergeant Steffish, and in the other 
group were witneu, Private MoCa.ndleas, and a guard named M:Lnerorto. 
The exercises and workout outside of the inolHure lasted approximately 
olle•half hour. The·two groups were in plain view of ea.oh other by reason 
of two fires insia.e the inolosure, which illUlllina.ted the soene. Colonel 
Reed went from one group to ,the other. Acting tmder Colonel Reed's orders, 
witness used a switch on McCandless. Steffish similarly used a. switch 
on McKee, but witness heard no o'rders given to him to do so. Accused was 
present during the whole time and made no effort to stop the treatment 
the .prisoners were receiving (R. 14-18). McKee and M:,Ce.ndless were later 
made to dig foxholes a.nd were still doing so when w1tness went off guard 
at 2200. In the morning the two prisoners were missing, he.vine escaped 
and gone absent without leave again (R. 20). 

b. Evidence for defense. Specification 2 of the Charge end Speoi~ 
fioation 2 of Additional Charge I. 

Accused's rights were explained to him and he elected to remain silent 
as to these speoificatioIJS. 

Sergeant Steffish and Private Nicholas Lewis, one of the guards, gave 
similar testimony. They shared a pup tent located ten or fifteen feet 
beyond the barbed wire inolosure. Stei'fish left the tent .. for a.bout one
half hour to sort out clothing for the prisoners a!'ter they were brought 
in about 1900 or 1930 from their absence without leave (R. 51,52,59,61,65). 
Steffish then returned to t~ tent, te.lked to Lewis, and did not leave 
the tent again that night. lewis slept from a.bout 2000 to 2200, while 
S~ef.fiah read books a.nd fell asleep a.bout 2200. Neither paid~ attention 
to the prisoners. Steffish saw "two fellows. digging fox holes tt while he 
was sorting clothes, but denied beating any one. He sa.w accused "standing 
around in the front• (R. 52,54,61,64). Lewis went on guard duty nt 0200 
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for a 4-hour tour, but served only unt.il 0400, when he was hit just below 
the skull in the back of his head by McKee and McCandless, who then went 
absent without leave again. He did not see either of them strike him, but 
they were the only two working at the time (R. 52,53,54). 

Private·Ha.rold W. Lortz testified that he was a prisoner in the stock• 
ade when McKee and AfoCandless were brought in. Accused read to them the 
rules of the oe.mp, and about a half hour a~er they ca.ma in the prisoners 
started digging foxholes. They were still doing this at 2200 when witness 
went to bed. Witness did not remember their doing any calisthenics and 
saw no one strike them. He corroborated Steffish's testimony that the 
latter sorted clothes and then returned to his pup tent (R. 54-56)• 

.Major Raymond M. Beall, Battalion Executive, testified that he went 
with Colonel Reed to the stookade after learning of the presence of the 
prisoners. It was dark, but fires illuminated the scene. The prisoners 
were ordered to do calisthenics (apparently by accused) inside the in
closure. To the best of witness' recollection both Sergeant Mohney and 
Sergeant Steffish were p~esent and were actively engaged in directing 
the exercise. After about five minutes of this, the prisoners ran around 
the circle at double-time for five or ten minutes, then did oalisthenios 
again for half a.n hour. Witness then left and returned to the command 
post. He did not see accwsed or~ one else strike a prisoner while he 
was there, and saw no holes being dug by them. Colonel Reed returned to 
the command post later (R. 67-70). 

Captain Roland w. Ha.rvey, who was not present at the stockade and 
who heard no unusual sounds from his place at the command post, testified 
that the prisoners escaped eight or nine hours after they were brought 
in (R. 70-72). 

c. Evidence in rebuttal. Specifioation 2 of the Charge and Specifi
cation 2 of Additional Charge I. 

In rebuttal the prosecution introduced as a witness Private Robert 
Moore, who was a prisoner in the Rehabilitation Center, serving a 30-day 
sentence for absence without leave when McKee and McCandless were brought 
in•. one of them being whipped at the time by Sergeant Steffish. Witness 
was standing by the fire when they were brought in. ·On Sergeant Mohney•s 
instructions, witness procured a stick about four feet long and one inch 
thick from outside the stockade and gave it to Sergeant Nohney, who in 
turn gave it to Sergeant Steffiah. He saw Sergeant Steffish whip both 
prisoners inside the stockade. He did not see any whipping that took place 
outside the stockade. He was doing pushups at the time the whipping was 
going on. (It is not clear from the answer given by witness whether he 
oontinued doing pushups for an hour or whether the whipping lasted for 
that period.) Sergeant Mohney did not whip the prisoners, but merely 
kep~ them busy at calisthenics. Colonel Reed, Major Beall, and. accused 
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me present until the priaomrs were taken i'ro.m the stockade. Witneas 
did not know wha.t happened tberee.tter. Acoused saw the beatings and did 
nothing to stop them. Witness did not see Sergeant Steffish sorting any 
clothing. It was dark when the prisoners were first brought in. but 
there were two fires inside the stockade, one built after the prisoners' 
e.rrival. 

d. S cifioa.tion 7 of the Char e and S cifica.tion· 7 of Additional 
Charge I. Failure to stop cruel treatment of ivates 1,oKee and McCandless 
by Sergeant Stei'tish on 6 February 1944.) 

Privates McKee and M)Candless were brought back tro.m Camp Edwards. 
:Massachusetts, by Sergeant Stei'fish and Private (then Corpor&l) Richard 
Laderer•. After a 2-172 day journey. during part of which the prisoners 
were placed in.the Texarb.lla., Arkanau, jail over night, they arrived at. 
their battalion on the evening of 6 February 1944 (R. ll,20,68,59,61,67). 
Sergeant Mohney testified that a.f'ter a conversation amont accused. Colonel 
Reed and Sergeant Stefi'ish. the prisoners were taken into the woods in 
,rhich the organization was bivouacked. About fif'teen minutes later. ao
cuaed 8UllllllOned wi tneas through a messenger. About 250 yards e:way witness 
found the group. McKee and McCandless were doing pushupa and burpees, 
superyiaed 'by the others. They were then ordered to run (in a ciroie) · 
at double time,'. am. at Colonel Reed's orders. they were whipped to make 
them do so. the whippings being administered by witness and Steffish with 
switches about two and half feet long and one inch thick whenever they 
slowed down. Accused was present when the order was given. Witness hl.m8elt 
switched both men more than once. This mietrea.tment oontinued during the 
hour which witneu remained there. McKee oommenoed to scream and did so 
several times. Steffish put mud in McKee's mouth to ma.lee him stop. Ao
cu.sed was present at the time (R. 12,13~20.21). 

First Lieutenant John A. Steilllll.8tZ was at his desk in a truok in the 
battalion motor pool between 1800 e.nd 1900 that day and heard aeveral out
cries which he interpreted •as pain• and which he described as "human sounds". 
He 'Walked fi.t'ty or sixty yards in the direction of the ories, then ohanged 
his course and sUllll!l.omd Captain Thoma.a s. Armstrong, Jr.• the battalion 
surgeon, from the medical tent. The two. men then continued in the direc-
tion ot the criea. When they reached a alightly wooded ravim, Capta.in 
Ann.strong went down. through it, but Lieutenant Steinmetz, feeling nauseated. 
turned. about e.nd. returned t~ the motor pool (R. 24-27). · 

· Capte.in .Armatrong testified that as a.result of a report to him by 
Li•uten.u:tt Steimm,ts he lett the aid tent, started to the motor. pool, 
heard one or two screams oloae together, and started in the direction ot 
the outcries. FrOlll a distance ot about one hundred yards he aa aenn.l. 
figures on an eleva.ted &rea. Two were standing, one wa.a walking toward 
witneaa trom his right, one ,ru lying prone on the ground, and a titth 
was kneeling over the prone one. The kneelillg one, recognized by wit• 
ness a.a the acouaed, struck the tigure on the groU?ld, later identified by 
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w1tness e.s McCandless, with a. swi toh or whip at lea.st fo~ or five ti.pies 
(R. 27,29). Witness crossed the rs.vine and.went up to the group, which 
consisted of accused, Colonel Reed, Sergeants Kohney and Steffi1h, and 
the two prisoners. Accused jumped up and told witneas that the prisoners 
"were putting on a. show", and that they had been beaten up in a prison 
in Arkansas. In answer to a question by w1tness whether· "these were the 
tough boys that they had been talking a.bout", accused answered that they 
were and that they had to bring them back in handcuffs. Aocused took the 
handcuffs from his pocket, showed them to ""1tness, an:1 wanted to squeeze 
them on witness' haDd but witness protested and nothing was done. Witness 
could not say whether this wu done in a joking or serious ma.nner (R. 27, 
29,30). 

Witness talked to Colonel Reed. McCandless, the one lying on the 
ground, bad fainted, while :McKee wa.s still on his feet. McCandless' pulse 
was "irregular and thready", and his skin bad a cold cla:mm;y feeling. 
Sergeant Mohney procured water from the ravine and poured it over him to 
revive him (R. 13,28,30). The condition of McCandless 11'8.8 typical ot 
"a.bnonnal exercise" and he ''wa.1 in a st&..te of exhaustion" which at that 
time w1 tness thought to be severe. le.ter he changed his. diagnosis to 
one of ''moderate to mild" exhaustion (R. 28,31). In accords.nee with hi• 
conversation w1th Colonel Reed, the prisoners were taken to his tent about 
one-half to three-fourths of e.n. hour. later. They were wearing handcuffs 
when they arrived. They were treated by witness and Sergeants John D. 
MoCa.rter and Phillip A. Long. Though there had been by this time a gener&l 
improvement in their condition, w1tness observed ."e. certain a.mount of 
dehydration and malnutrition~. Because of the p:-esenoe of the handcuffs, 
the prisoners only partly undressed. They were wearing fatigue suite 
and dropped their trousers below their hips. Upon examination, ~tneu 
founi that the backs and legs of the men were covered with welts, three 
to five centimeters in length and about l/4 to ·l/2 inch in height or 
depth. The welts appeared as fresh wounds and had been made within an 
hour and a half prior to the examination by witness. There were also 
old lacerations on their e.rms. The fresh wounds were·cleaned with e.1-
cohol and an antiseptic and tincture of methylate were applied (R. 28,31, 
32-35). 

The presence of the fresh welta wa.a also testified to by Starr Sergeant 
Mccarter (R. 32) and Technician Third Gre.cle Long (R.'34), both ot the Medical 
Detachment, and Sergeant Mohney. who took the prisoners to the aid tent 
(R. 14,21). . 

That evening Capt~in Armstrong told Colonel Reed that the men would 
be able to carry on their work, but e.sked that they be brought to him ill 
the morning (R. 30). According to Sergeant Mohney, under orders given by 
accused, all·the men, including the prisoners, were ordered to dig fox
holes that night, and the prisoners dug all night and until 22.00 the next 
night. The situation was "tactical" at the time and it wu necessary to 
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"dig in" (R. 22 ). The digging started around 2000 or later and Sergeant 
Mohney was on' duty only for a. two-hour period th.at night (R. 23 ). 

e. Evidenoe for the defense •. Speoifioation 7 of the Charge and Speci
:f'ioa.tion 7 o:f' Additional Charge I. 

Acoused's rights were explained to him and he elected to remain silent 
e.s to these speoifioations. 

Sergeant Steffish, who, with Corporal Laderer, had brought the prisoners 
back, testified that he was present with aooused, Colonel Reed, and Sergeant 
Mohney when the prisoners were undergoing oa.listhenios on 6 February about 
:f'if'ty yards from the· Rehabilitation Center tent. Witness direoted th, 
ce.listhenios, which consisted o:f' "burpees", "windmills", "knee-jitters",. 
and a.bout :f'i ve minutes of double-timing,. the whole oonsuming ti:f'teen minutes 
to one-ha.l:f' hour. He did not strike eit4et- of the prisoners. After they 
had finished these exercises, the prisoners were in "peri'eot" pqaioa.l oon• 
dition, and not as :fatigued as a:f'ter ordinary exeroi1e {R. 61,62). ffl.tne11 
and Laderer had spent 2-lfi days bringing the prisoners back to camp, but 
he did not know them a.pa.rt and oould not remember which one 1ra1 standing up 
and which o:oe waa lying down when Captain .AnnstroDg orosaed the ravine 
that lay between the Rehabilitation tent and the pla.oe where the men were 
being exercised (R. 62,63). He denied that McCandless wa.s lying down when 
Captain Armstrong arrived (R, 63). Nothing more than routine oalisthenios 
and double-timing was conducted there. Witness did not see either prisomr 
tall down while double-timing or see either one hit a.cross the baok. Hi, 
was present the whole t:iJlle a.nd neither he nor arr:, one else mistreated them. 
He had observed their backs nabout a. day previous" a.nd had noticed then that 
they were out and that they showed signs of a previous bea.tiDg. The welts 
were fresh at that time. The prisoners• arms, ba.oks. and legs were alto 
scratched. They ha.d not complained a.bout injuries or pa.ins to him a.nd.·"jus't 
yelled because they did not want to do it" (R. 63-66). 

Private Lortz testified that he sa.w the prisoners when they were first 
brought back by Steffish and Laderer. He fixed them some food, but after 
they were taken to the stockade he did not see anything of them nor hear . 
a.ny unusual soUllds (R. 55-58). . 

:f'. Evidence in rebuttal. Specification 7 of the Charge a.nd Specification 
7, .Additional· Charge I. 

Reoalled as a. witness by the proseoution, Captain Armstrong again 
described the welts whioh he found on·the prisoners' baolo as marks whioh 
could not have been made earlier than 24 hours previous to his exa:mination. 
There was no evidence of primary um.on, which on olean woun:is w111· ate.rt 
usually within 24 hours, and whioh did characterize the small pin point 
scratches, eight to ten inohes long. which he found on their arms. The 
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wounds aorosa their baeks "were characterized by a red ba.se with oozing 
plasma. and a blanehed area.on top" (R. 80). On cross-examination witness 
testified that he wa.s certain that the person he saw kneeling over M>Kee 
or MoCandlesa was the aooused. On turthsr oross-examinationwith reference 
to his statement to the repreaenta.tive of the In.speotor General in Februs.ry, 
Captain 'An:istroDg wa.a asked a 

"To refresh your memory, did you tell him this. 'Now• Jir¥ 
first _impresaion wa.s that I saw someone bending over hitting a 
man on tire ground with a. switoh. but I saw nothing ot: that when 
I a.rrived1 •. 

This question elioited the following replya 

•;i waa referring to the nitoh whioh I did not see when I 
got there.• (R. 80,81). 

4. It is impossible to reoonoile the testimony offered by the prosecu
tion and the defense on the vita.l point• involved. In &.d~ition. the witDesaes 
tor ea.oh side differ among them.selves a. to. many important features of what 
ooourred. This ia pa.rticula.rly true with regard to the events on the evening 
of 17 Deoember. Sergeant Mohney. the principal witness for the prosecution, 
stated definitely that he sa.w no mistreatment of the prisoners within the 
stockade, and that the mis'treatment took plaoe outside the stockade. 
Private Moore, a prisoner on that date, who was ottered a.a a rebuttal wit
ness -after defense's witnesaes had testified to an absolute la.ck of cruelty, 
oontradiot.ed this testimony by affirming that he saw the cruel treatment 
by,Sergeant Steffi.sh of both priaoners in the presence or aooused and 
Colonel Reed within the inolosure where he wu doing puahups. It is im- · 
possible to state which version the court aooepted. · It is wort~ of note 
that the oourt found accused not guilty of' tour specifications under both 
the Charge and under Additional Charge I. -.s to which Sergeant Mohney had 
testi£ied positively that the aooused had committed the aots therein 
desoribed. 

It is the view of the Board of Review that it: there .was any mistreat
ment on the night ot 17 December this actually took pla.oe outside the in
olosure. Not only does Sergeant Mohney so testify b~t the testimony of 
llajor Beall. who was present in the inolosure for a.bout a halt hour, 
negatives any mistreatment there. 

As to the ooourrencea of that night, the Board is of the opinion that 
there is no olear proof' that Sergeant Steffiah inflicted cruel treatment 
on the prisoner• McKee, whioh could ha.Te been prevented by the a.ooused. 
and that suoh treatment u the prisoner received wa.a ini'lioted upon him 
by order of' Lieutenant Colonel (then Major) Reed, a.ooused's superior officer 
and commander -of' the battalion. In this COilllBotion it will be noted tha.t 
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Sergeant Mohney merely testified that he had used a switoh·on MoCe.ndless 
during the oourse of the half-hour exeroise and work-out outside the in
olosure Uilder the orders of Colonel Reed. that he did not hear any 
orders given to Sergeant Steffish. but that Colonel Reed went from. one 
group to the other. and that he saw Sergeant Steffish use a switoh on 
McKee. without any effort on the part of a.ooused to stop him. 

As to the ooourrenoes of 6 February. the testimony is tar olearer 
that a switoh was applied to both McKee and· MoCandl ess •• The only direct 
testimony that Steffish used the switch on the prisoners is that ot 
Sergeant Mohney. wh,o admitted that he himself had switched both men more 
than onoe that evening during the workout. The discovery of the fresh 
welts on the bodies ot both men by Captain Armstrong and his assistants 
indioates clearly that some whipping took plaoe. It is equally olear from. 
Sergeant Mohney'a testimony that the order to apply the switches to speed 
up the prisoners when they slowed down was given by Colonel Reed and not 
by the aooused. although the latter waa present and did not interfere. 
The only other aot of orueLty charged by Sergeant Mohney age.inst Sergeant 
Steffish was the alleiged stuffing of McKee's mouth with mud when he 
sores.med. A.ssuming that this took plaoe. there is nothing to indioa.te 
that aocused oould have prevented it. 

5. The Boa.rd of Review is of the opinion tha.t the evidence does not 
establish a violation of either the 95th or 96th Article of War. Aa to 
the ooourrenoes of 17 December. we believe that there is a laok of proof of 
any definite oruel treatment ~d that. if there was any suoh treatment. 
there is no proof that this oould have been prevented by accused. AJJ -to 
the ooourrenoes of both nigh-b; ,we believe tha.t the record olea.rly s:howa 
that the punishment inf'lioted waa under the speoifio instructions a,nd 
orders of the Commanding Officer of the Battalion. direoted not to the 
aooused but to the two sergeants• anq_ that that officer wa.a present at 
all times to enforoe ,obedience to his orders and instructions. tbier 
these conditions. it is the opinion or the board that it was not a.n 
offense. oognizable under the Articles of War. for aooused not to inter
fere with the oomplianoe by the guards with these o~ders and instructions. 

Paragraph 2!_(2). AR 600-375. 17 :May 1943. vests in the commanding 
oi'fioer of a. unit full responsibility for the security. management. and 
reha.bilitation or all prisoners. Muoh discretion is granted by these 
regulations to the commanding officer in the handling of prisoners. but 
he is barred from transgressing the rules of humane treatment. When he 
does so and gives an illegal order, he beoomea amenable to prosecution 
under the Articles of War. In the present instance. charges were duly 
filed against IJ.eutenant Colonel Reed. based on the same events as those 
set forth in the specifications underwhioh accused was tried and found 
guilty. and after trial he was found guilty and sentenced to be dismissed 
the service (CM 255436). Flna.l action has not ye.t been taken by the con-
firming authority. · 
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The ruling or the Board of Review in CM 118423, Antell, is not applicable 
to the situation novr under consideration. In that case the acts or cruel 
treatment were performed by prison guards, directly under the supervision 
a.nd control of the prison officer, without interference from superior au
thority. Approval of these unauthorized acts by superior authority wa.s 
held not to exonerate the accused. Similarly it was held that orders to 
the prison officer from superior authority to inflict illegal punishment 
would not have jus tif'ied his actions. The obligation on his pa.rt to prevent 
compliance with an order given directly to one of. his guards by a superior 
officer was not involved. · 

,.It is a fund.a.mental principle that obedience is one of the first duties 
of asoldier. In United States v. Clark (31 Fed. 310), the court quoted with 
approval the following from the earn:-er-oase of McCall v. McDowell (l' Abb. 
(u.s.) 212)1 · 

•If every subordinate officer and soldier were at liberty 
to question the legality of the orders oi' the commander e.nd ~bey 
them or not as he may consider them valid or invalid, the camp 
would be turned into a debating school, where the precious momenta 
.for action would be wasted in wordy conflicts·between the advocates 
of conflicting opinions.• 

A subordinate need not obey an order that is palpably illegal, but 
he· disobeys any order oi' his superior at his own risk. · It would tend to 
the creation of a chaotic condition if a soldier, who 

0 

had rece:l,ved e.n 
order ~rom a.n officer, would then be compelled additionally to determine 
whethe~ he should obey that order or a contradictory one prohibiting hilll 
from "doing so issued by another officer s1,1perior to him but subordinate 
to the officer issuing the original order. To hold that the accused in 
the presen~ case ~as compelled to prevent the ex~oution of a.n·illegal 
order given directly by his commanding officer to a prison guard, the 
commanding officer being. actually present while the guard was carrying 
out the order, would be +.o recognize an obligation on the part of a sub.; 
·ordinate that would tend' tm-ther j;o create this undesirable situation. 

6. War Department records snow that accused is 25-8/12 years ot age 
and married. He attended the University ot Texas for'a very short time, 
but did not graduate. He ha.a worked a.t various jobs, among them a. gasoline 
service station attendant, electrician_and radio repair ma.n, .shop foreman. 
aircraft meohanio, and motorcycle stunt man with a traveling show. He 
wa'.a -a. private in the Texas National Guard from July of 1S38 until some time 
in 194.0. He entered the Arrey ot the United States in January 1942, attended 
the ~tiaircraft Arti'llery School. Ce.mp Davis. North Carolina, and upon 
graduation therefrom was commissioned a second lieutenant. Coast Artillery 
Co.rps', on 14 January 1943. In recommending him for attendance a.t Officers• 
Candidate School, his commanding officer. Captain Charles T. Amas, Coast 
Artillery Corps, stated that accused' a character was •excellent" and his 
qualitie~ of leadership were "good•. 
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7. The oourt was legally constituted and had jurisdiction of the 
person.and the offenses. For the reaso~s set forth above the Board of 
Review is of the opinion that the reoord of trial is legally insutfioient 
to support the findings of guilty and the sentence. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate • . 

(On Leave) , Judge Advocate. 
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1st Ind. 

'" Deparw,~n'....__ t J A G O 5 - JUL 1944 - To the Co-a"'ding General.~oar •••• , .............. 
Fourth Anny, Fort Se..m Houston, Texas. 

1. In the case of Second Lieutenant IIaward R. Mudd {0-1050002), 
Coa~t Artillery.Corps, I concur in th~ foregoing opinion of the Board 
of Review holding the reoord of trial legally insufficient to support 
the findings of guilty and the sentence, and for the reasons stated I 
reoommend that the findings of guilty and the sentenoe be disapproved. 
You are advised that the action of the Board of Review e..nd the action 
of The Judge Advocate General have been taken in accordance with the 
provisions of Article of War 50}, and that under the further provisions 
of that Article and in accordance with the fourth note following the 
Article (M.C.:U." 1928, p. 216), the record of trial is returned for 
your aotion upon the findings e.nd sentence, and for such further ao
tion ~ you may.deem proper. 

2 •. When copies of the'published order in this case a.re forwarded 
to this offioe, together with the record of trial, they should be ac
companied by the foregoing opinion and this indorsetr.eut. For convenience 
of reference please place the file number of the record in brackets at 
the end of the published order, as follows a 

(CM 255437). 

Ltfron c. Cramer, 
Major General, 

Incl. The Judge Advocate General. 

Ileoord of trial. 

• 
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WAR DEPARI'MENT 

Anny Service Forces 
In the Office of The Judge Advocate General 

CM 255443 8 Jun 1944 

UN IT ED ST ATES. 

v. 

Private Paul J. Steckler 

(33146804) 

OPINION of the BJARD OF fiEVIEW is 
CONFIDENTIAL 





-----------

WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGQ 18 MAY 1944 
Chl 255447 

UNITED STATES ) 70TH INFANTRY DIVISION 
) 

v. ) Trial by G.C .M., convened at 
) Camp Adair, Oregon, 28 April 

First Lieutenant O'ITO v. ) 1944. Dismissal and total 
M4RSHIU.L (01286320), 275th ) forfeitures. 
Infantry. ) 

OPINION of the BOARD OF REVIEW' 
ROUNDS, GAMBRELL and :rn.EDERICK, Judge Advocates. 

1. The Boa.rd of Review has examined the record of trial 1n the 
. case of the o:f'ficer ca.med above a.JJd submits this, its opinion, to The 
Ji.dge Advocate General. 

2. The accused was tried upcn the fol.lowing Charge and Specifi
cations 1 . 

CHARGEs Violation of the 93rd Article of War. 

Specificaticn ls In that ~st Lieutenant Otto V. :M9.rshall, 
275th Infantry, did, at Benton County, Oregcn, bet1V8en 
Albany, Oregon and Corval.lls, Oregon, on or about 6 
April 1944, commit the crime of' Sodomy, by feloniously 
and against the order of nature having ca.rnal connec
tion per os with one IJ.oyd F. Callis, a mle hwnan being. 

Specification 21 In that First Lieutenant Otto V. lku-shall., 
275th Infantry, did, at Corvallis, Oregon, on or a.bout 
12 A:i;ril 1944, conmit the crime of Sodor:cy-, by .feloniously 
and against the order of nature having carna.1 connectiai 
per os with one IJ.oyd F. Callis, a ms.le human being. 

Specification 3: In that First Lieutenant Otto V. Mirshall, 
275th Infantry, did, at Newport, Oregon, on or about 
16 April 1944, comit the crime of Sodomy, by !'aloniously 
and against the order of nature having carnal connection 
per os with one IJ.oyd F. Callis, a male hWlWl being. 

He pleaded guilty to, and was :found gullty of, tha Clnrge and all Speci
fications thereunder. No evidence of previous convictions was introduced. 
He was sentenced to be dismissed the service and to forfeit all pay and 
allowances due or to become due. The reviewing authority approved the 
sentence and forwarded the record or trial for action under Article or 
W'ar 43. 
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3. The law member explained to the accusad the !18aning and 
e:f'fect or his pleas of guilty in opeo court and accused stated that 
ha understocxi the e:xplanaticn and desired his pleas to stand (R. 6). 

The competent evidence for the prosecution consists of the 
stipulated testimony of the pathic, a. minor sixteen years of age, one 
Lloyd F. Callis, and the voluntary statement mad.a by accused to Major 
William K. Shepherd, 275th Infantry, who identified this statemmt 
and testified as to the circumstances surrounding the occasion when 
it was :uade. The Callis stipulation .as agreed to by the defense, 
was received in evidence by the court as Prosecution Exhibit A and 
was road in open court (R. 6). Because of the age of Callis and the 
expressed belief of the trial judge advocate that be might be embar
rassed or even permanently banned if compelled to appear in person 
and testify before the court, the trial judge advocate consented to 
the stipulation, 'Which reads as folloll'Sa 

"It is stipulated and agreed by and between the prose
cution, defense, and the accused, as evidenced by their 
respective signatures hereto appen:ied, that if Lloyd F. 
Callis, Corvallis, Oregon, were present in court and testi
fying under oath as a witness for the proseeutioo, he would 
testify as i'ollOll's s 

"I am IJ.oyd F. Callis.· I reside at 503 N. 18th Street 
in Corvallis, Oregon. I am sixteen years of age and attend 
High School in the city of Corvallis. About 12 o'clock at 
night on April 5, 1944, I was slking home i'rom the show. 
A. car drove up and stopped. An Army lieutenant in this ca.r 
...~. ~ me if I could help h:im find his tire, which was being 
repaired. He asked me to get in his ear and show him llhere 
he 1J1ight find the place. We .t'oi.md the shop, blt his tire 
:was not fixed up yet. He told 1118 his name was Jim Marshall. 
I found out later that his name was Ot.to v. Marshall. I 
drove his car around town .t'or an hour or an hour and a half. 
:He' rode with me, and he ha.d his arm around me about mlf the 
time. I drove to my home, and he departed. 

"He drove up to my home about 6:00 P. M. the next d9.y, 
April 6, 1944. We drove over to Albany, Oregon, that evening 
and ate supper there. I suggested that we ratuni to Corvallis 
from Albany by a parallel route, not the usually travelled 
highway. A. couple of miles from Albany, he pit his arm arotmd 
me while Ins driving and played with my penis. I sho)'8d 
him the farm that I bad lived en previously. About 10100 
o'clock that night we stopped alcngside the road :for about 
an hour. He took my penis out of IIIY' pants and.played with 
it. Ha called me '1hmey1 several times. After he had been 
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playing with my penis about 15 minutes, he asked me if he 
could bite it. I did not say he could, but I did not struggle 
against it. Vie both got out of the car,. and he sat on the 
noor of the car, and I stood up, facing. him. He held me 
around my hips and put his mouth around my penis and sucked 
until I went of!. We then got in the car and went to my home. 
I got out, and be left. 

"I next saw him a day or two later, on Saturday, about 
noon. We went in his car out towards Mary's Peak, but could 
not find the right road. I wa.s driving. We returned to 
Corvallis, aIXi during a little bit of the trip he laid his 
head in my lap and rested. We got back to Corvallis about 
5s00 o I clock in the afternoon and went to a movie. After 
that, we returned to my home. He then depirted. 

11 Cn Mcnday, April 10, 1944, he came to my home about 7al5 
in the evening, and we went to a movie. After that, I drove 
his car out to Avery• s Park near Corvallis. He rode rlth me. 
When n got out there, he began to play with my penis again. 
Ha tried to suck me oft. I was sitting in the car seat, and 
he placed his mouth down around my penis and sucked. He 
sucked for about a half hour, but my penis would not erect, 
so ha quit. We returned to my home, and I got out of his car. 
He then departed. 

11:r,v spring vacation .from high school commenced Tuesday, 
the next day, and he came in and picked me up,. We went to 
the movie, and then I drove him out towards Camp Adair in his 
car. W'e stopped on a road south ot Lewisburg, Oregon, of! 
of Highway 99w. He suggested that we get in the back seat 
of the car, and we dl.d so. He then tried to suck me off by 
placing my penis in his mouth, trying from time to time for 
about half an hour. Then I jacked him off. He tried to jack 
me of!. I could not get 8.f!.Y erection during the au.eking, but 
did during the jacking process. We were parked there in all 
about one hour. I then drove him out to Camp Mair and drove 
his car back into to1111. 

"I returned his car to him the following Friday. 

11He drove to my home on Saturday, April 15, 1944, about 
5100 o•clock in the atternoon. I suggested th.at we go to the 
coast, so we started out. I drove his car. We arrived at 
Newport, Oregon, and checked in at the Gilmore Hotel in 
Newport, Oregon, a little after lOsOO ?. ;i. We occupied the 
same roan and the same bed. He had a quart of Italian wine 
nth him. He offered me sane of it. We both drank some o! 
it. We went to bed about l0s30 P. M. Immediately after 118 
got in bed, he began to play with my penis. He asked me if 
he could suck me off. I did. not say anything. He placed 
my penis :1n his mouth. He sucked on my penis for about 15 
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minutes; my penis was erected , but I did not 150 .off. I 
then jacked him off. He tried to jack me off, but I did 
not go off. We remained in bed until about 9:00 o'clock 
that morning. Then we got up, ate breakfast and returned 
to Corvallis, arriving a.bout 1115 in the afternoon. 

"Lt. Marshall never did menticn paying me on account 
of the relat.ions I had had with him, and never did pay me 
anything. I did have the use of his car for about three 
days, during -which time I polished it and made some minor 
repairs on it. 

/s/ otto V. :larshall 
OTTO V. brA.RSHA.LL 
1st Lieutenant, Infantry 
0-1286320 
Accused 

Ls/ Leo H. Silverman 
LEO H. ·Sil,VER.MA.N 

Isl Harvey Blythe 
HARVEY BLYTHE 

Major, G. s. c. Major, Infantry 
Trial Judge Advocate Defense Counsel" 

M:tjor William K. Shepherd, 275th Infantry, Camp Adair, Oregon, 
testified that on 24 .A.pril 1~44 (R. 2) accused mde a statement to him 
after having been warned· of his rights in the following mannera 

"I told the accused I wanted to ask him some questions and 
get the whole story and I told him he did not have to answer 
any oi' the questions and ii' he did talk, anything he said 
may be held against him. I also warned him to the same 
effect after the statement" was typed up, just before he 
signed it". 

Accused signed this statement in Major Shepherd'. s presence and Major 
Shepherd ld.tnessed his signature thereon in his capacity as investi
gating officer. Witness then identified Prosecution Exhibit Bas 
the cne in question and it was received in evidence with the express 
consent of the defense, read in open court and marked Exhibit "B" 
(R. 7). The statement reads as follc,,rs 1 

"STATE OF ORIDON) 
ss 

"COUNTY OF BENTON) 

"Personally appeared before ~e, the undersigned, auth
ority for administering oaths, in cases of this character, 
one otto v. :Marshall, First Lieutenant, 275th Infantry, who, 
being duly sworn on oath deposes and says: 
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•I am., Otto V. !.Brshall, Ol286J20~ 1st Lt., 275th 
Infantry., assigned to Company L. I was born 5 July 1915. 

"When I was a child I used to play with dolls. When 
I l'ias about ten years old I commenced masturbating and did 
this quite a bit. other boys and I use to masturbate each 
other. .ls a boy I attempted no other means of sexual 
satisfaction. I had homosexual dreams from time to time. 
In some of these dreams I thought I was having something 
in the nature of a love affair with a man; not of the sexual 
type of dream but when I woke up I would find it to have been 
a wet dream. 

11Whan I was in High School the boys did not think I was 
a sisqy because I held to a standard. This kept me under a 
continual strain. Uthough I. had not been attracted to basket 
ball I learned to play in Ot"der to ma:intain my standard. I 
118nt out an double dates and did various other things which 
were repulsive to me. 

"When I was 20 yea.rs of age a man approached me and 
wantei to have homosexual relations "ldth me. I refused to 
comply ,rith his recpest. 

•I first had homosexual relations whm I was 2J years 
of age. The other man :involved went down on me. I was 
really in love with him and loved him very much; hovrever, 
I was mean to him and sometimes would not let him come over 
when he wanted to and I would tell him· I was going to be 
married; trat hurt him very much. He became attracted to 
another man and I became so ill and nervous that I bad to 
go to bed. 

"When I was ~eaching school I had my first· experience 
as the more active participant in the homosexual relationship. 
I kissed the other man and wanted to go farther but at first 
I could not do so. 

"When I was an F.nJ.isted :Man I had homosexual relations 
with a civilian. While I 'was at Officers Candidate School 
I had homosexual relations with a Lieutenant. 

11 I first met IJ..oyd F. Callis in Corvallis, Oregon, on 
or about 5 A.pril 1944. I was driving around COt"vallis and 
saw him walking and picked him up. I had left a tire., for 
repair, in a shop in COt"vallis and I asked Callis to help 
me locate the shop. 

".A. day or two later, Callis and I rode, in my car, to 
a f'arm between Corvallis and Albany, not on the usually 
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traveled Albany-Corvallis Highway. We parked near a road 
junction near this !arm for about two or three hours. I 
kissed him. He played with m:y penis and I played with his. 
Finally I asked him if I could suck him off. He said I 
could if I wanted to. I sat in the door of the car., en tbs 
noar, .and he stood up on the ground .facing me • I took 
hold of his penis and placed it in my mouth. I believe 
that my hands were then on my lmees and his bands were on 
m:y head. After a short while he ejaculated. After that he 
buttoned up his pants and we got in the car and drove away. 
I did not know l\hether he had really wanted me to suck h:un 
o:tf or whether he was just being nice. 

"Several times Callis and I drove to a park nea.r 
Corvallis and stopped and parked there. Sometimes we just 
sat and talked. Ch one occasion "llhich I believe was about 
the 12th or 13th ot April, 1944, ·while we wre sitting in 
the ear at this park I asked him - could I? He lalew what 
I was talking about - about sucking him off -. His penis 
was erect. I placed m:y mouth around his penis and tried 
but he did not come. He wcw.d have come i:t I bad sicked 
lcnger but I did not want to do so. 

"Cn 15 April 1944, Callis and I drove to Ne1rport, 
Oregon. I had not secured pe:rmission from any milltary 
authority to ma.lee this trip. It was .OU-ther than I thought. 
Callis and I stayed at the Gilmore Hotel, at Newport and 
occupied the same room and the same bed. We had no homo
sexual. relations that night. The next morning, however, 
I did suck his penis but he did not come soon, so I quit. 
\Ve were both lying down in bed at that time. He did not 
object to my actions. Ch that occasion I sucked for perhaps 
a minute en his erected penis. Before I had conmanced suck
ing we m.d each been playing with the others penis. Neither 
of us jacked the other one off. 

"Neither Callis or I have ever p?.id each othe!' for our 
relations with each other. To the best or my lmowledge I 
have always asked Callis if I might suck hirn 0£! before at
tempting to do so. I have not rad homosexual. relations 
with any person other than Callis since I arrived at Camp 
Adair, Oregon. 

"Ch ar about 19 April 1944, while driving around 
Corvallis, Oregai, I picked up a boy whom I am told was 
Ralph o. Webster. He rode around Corvallis with me !or 
awhile. I did not have any homosexual intent toward 
Webster. 

"I can pick out a person who is homosexually inclined 
'by observation. I do not know how I can tell but I db know. 
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"Women hold no attraction for me. Close contact with 
women is repulsive to me although I do like to dance. I do 
not like to kiss women and to make love to them. 

•I sing like a wonwi, .falsetto, in private but never in 
public. I anjo7 formal dinners. I like to do housework and 
to clean house but do not care £or cooking. As a child, I 
would like to have a man to take care of me much as I suppose 
a woman would like to have a husband to take care of her. 

"VJhen I suck a man off my penis does not erect and I do 
not ejacul.ate. It gives me a thrill rut not a thrill in any 
one place. 

"I make this statement and swear to it of m:y- own free 
will. and accord. No undue influence or pressure whatsoever 
has bean brought to bear. I .fully understand that this state
ment may be used against me. 

"Purther deponeut sayeth not. 

Isl Otto v.· Mu-shall 
OTTO V. MARSHALL, 
1st Lt. 27Sth Infantry. 

"SWorn and subscribed to before me this 24th day of .A.pril, 
1944, at camp Adair, Oregon. 

/s/ William K. Shepherd 
WILLW! K. SHEPHmD; 
}&I.jar, 275th In!antry, 
Investigating Of!icer.u 

The defense called as a witness Captain Howard w. Burkett, 
M. c., Headquarters 70th Infantry Division, Camp Adair, Oregon (R. 7), 
who testified in pertinent part that he is the Division Neuropsychia.
trist and has talked llith accused (R. 8). In his opinion, the 
accused• s condition may be diagnosed as psycopathic personalit) 
commonly known as homosexuality, resulting from a failure in normal 
development at a certain level whereby his normu interest in the 
opposite sex was never attained. His homosexual desires are cp.ite 
similar to those of a nornal man for a woman. This desire is not 
increased or aggravated by close proximity to a large group or males 
(R. 8). There 1s no known medical e11re !or it (R. 9). A homosexu.al 
can control his actions (R. 9). 

His rights as a lfitness in hLs OWl behalf having been ex.
plained to him in open ccurt b.r the law member, accused elected to 
make an unnorn statement through his camsel as follows: 
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•I realize tha. t I am guilty of the offense as alleged. 

I also reali~ that to the average person this is a very 
disgrace:1\ll oi'f'anse. To me it is also very disgraceful. and 
I've always been ashamed o! it, and tho I have had a very 
strong urge to the contrary, I have refrained !rom hanosexual 
Cllly- by exercising much will power. I ha.ve fought against 
this urte as lcng as I can remember. 

"I believe that the memory of this embarrassment, plus 
a strc:ng will power, that I fGel sure I can maintain., will 
prevent me from indulging in this act. again if l am privileged 
to live a normal life as a civilian. 

•I have lilced the A:nsi.y and would regret very much having 
to give up rq canmission., however., the close association ldth 
large groups of m3les has aggravated my con:iition and I 
believe that under the circumstances 1t would perhaps be 
better far me to leave the Arrriy and pursue my profession 1n 
civilian l1£e., which I bad successfully dcne before entering 
the Army. 

"I am a college graduate and believe that if I am given 
the opportunit7 to do so, that I can secure a position in 
cil'il.ian life that will permit me- to naintain high standards 
am will. permit me to continue the support ot my mother as 
I have in the past. 

"J.tr mother is 62 years old and 1a dependent entirely upon 
me for support. It I should be placed in prison for this 
of.tense, it would not an~ break her heart but wculd leave 
her without ,my means of support. 1C1' .f'amily and m::, friends 
wuld a.11 be lost. 

•The tact that I volunteered a.l.l the information tmt has 
been used as evidence in this case seE111s to be an indication 
that I am sincere and have been truthful 1n this case. If I 
bad not volunteered this informatiCll willingly to Capt. furkett., 
of course, there 110uld have been no ground far this court
ma.rtial.. This in.formation 11as volunteered because I realized 
that my condition ,as growing worse and ·r believed that Capt. 
Burkett, the Division Neuropsychiatrist, could help me." 

J.f't;er this statement the defense rested., both sides nade closing argu-
11.ents and the crurt was closed (R. 10). 

The ~ourt reopened and recalled Captain Burkett as its 01111 
witness (R. 10)., and subsequently at his own request accused was swom 
am testified as a witness in his own behalf after being advised a 
second time of his rights as a witness (R. 14). Captain Burkett• s 
testimo117 is substantially as follows: 
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On Saturday, 22 April 1944, and before the charges were pre
ferred in this case (R. 11), he made a psychiatric examination of 
accused at the request of Major Shepherd and to help in investigating 
"another incident" which led to suspicio:q. of Marshall (R. 11). Accused 
did not lmow at that time l'lhether or not he was going to be court
martialed for the instant offense. As a result of this medical examina
tion, llhich extended to a consideration of whether accused was able 
to differentiate between right and wrong c1nd adhere to the right, it 
was detennined he was so able to differentiate and has the ability 
to adhere to the right (R. 12). 

On 11:onday, 24 April 1944, both in the morning and afternoon, 
Captain Burkett again interviewed accused (R. 10) during the investi
gation of the instant charges conducted by Major Shepherd in his 
official capacity as investigating officer. Burkett then told accused 

-he was being investigated for court-nartial charges (R. 11). Captain 
Burkett did not, during this investiga.ticn, indicate to accused ntha.t 
no charges would be brought against him for making these voluntary 
statements" (R. 13). 

Accused, having been advised again of his rights., was S110rn 
and testified as followss 

He first ioot Captain Burkett on Monday, 24 April, at 8:00 a.m. 
at Regimental Headquarters of the 275th Infantry (R. 14). 

11A. Well, I was introduced to the Captain and I had been 
confined to quarters before this and -wasn't notified 
of this confinement. I was called over to 275th Head
quarters and introduced to the psychiatrist, and he 
told me that he had a statement; he first a.sked me if 
I knew aeyone in Corvallis. I told him I knew Uoyd 
Callis. So he started asking me personal questions 
and he told me tmt he had a statement from Lloyd Callis 
containing personal affairs and I told him the whole 
story en the sheet there. He said he was there to help 
me and not to harm. me, and he wanted me to tell the 
truth, and I did. 

"Q. What impression did qaptain Burkett leave with you 
relative to your Army status? 

na. Well., I have almys heard of psychiatrists and I lmew 
if I ever met ooe and had an interview I would probably 
have to get out of the Army because I knew they didn't 
want homosexuals in the Army because of the grief they 
have to go through and the strain to hold themselves as 
normal men. It just really led up to a resignation of 
my commission. 

"Q. Did he leave an impression with you then tra.t nothing 
was to be done other than the fact that you would be 
released from the Army? 

- 9 -



(13'.)) 

"A. That's right, he did not tell me that I would be court
nartialled. 

"Q. Then was it your impression that whatever you told Captain 
Burkett would simply lead to no more punishment than your 
being discharged from the A:rmy? 

"A. Ylell, at first I thought it was confidential. I had never 
met a psychiatrist but ah-a.ys wanted to, but I was so 
ashamed of it. When I met Captain Burkett I just told 
him the Vlhole story, thinking he could help me. n 

Here ensued an oral battle in -which the defense attenpted to show that 
accused's confession (Ex. B) was based en the statements he made to 
Burkett which were Hof a confidential nature" (R. 15). Cll cross-exami
nation accused admitted that en 19 April 1944 he was arrested by the 
military police at Corvallis, Oregon, on complaint of Ralph Webster, 
a minor, age 15 (R. 16). His statement to lli.jor Shepherd was volun
tary and after having been advised of his rights (R. 17) when he Vias 
interviewed by Captain Burkett, "Major Shepherd left and closed the 
door" (R. 17). Accused thought the interview was confidential although 
Burkett did not. say it was. When accused finished his story Burkett 
ca.1.led Shepherd back, made accused repeat his story, and Shepherd took 
it down in shorthand (R. 17). Although Captain Burkett and Major 
Shepherd did not say so, accus a::l thought that they insinuated he would 
be permitted to resign (R. 18). 

4. The pleas of guilty plus accused's voluntary confession are 
amply sufficient to sustain the findings. 

Some ccnf.'usicn ensues because of an inapt use of phraseology 
in the record as to the voluntariness of accused I s confession. Captain 
Burkett made a mental examination of accused to test his sanity on 
Saturday, 22 April: 1944. This 118.S two days before charges in the 
instant case were preferred and ms evidently inspired by some incident 
pertaining to the complaint of a m:inor named Ralph Webster, 'Which 
Major Shepherd was investigating aside fran this case. The nature 
of the complaint is not shown. The following Monday, 24 April 1944, 
accused. lVB.s hailed before Major Shepherd, the officer 'Who ms named 
on tha.t same date under the provisions of Article of \!far 70 to :inves
tigate the charges :in the instant case. Burkett also participated 
in this investigation, and got a statement from the accused when only 
ha and the accused were present. Accused later reiterated that state- . 
ment to Major Shepherd, after being warned of his rights, as Shepherd 
testifies, and as accused himself corroborates under oath (R. 17). 
Apparently the court by questioning Burkett was probing to find out 
if accused's confession lBS, in fact, voluntary, and defense counsel 
tossed in the inference that, whether it vas voluntary or not, it was 
a privileged communication between doctor and patient and therefore 
not competent. Tm.s, of course, is not the law. There is no Federal 
statute providing that. communications betli8en a physician and his 
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patient shall be privileged and the }&I.nu.al for Ccurts-Martial expressly 
provides that they are not (par. 123, .M.C .:M. 192?., p. 131). In this 
respect military law follows the common law. Whate•rer the motive of 
the coo.rt they evidently overlooked the fact 'thca. t since the accused 
called Dr. Burkett as his om witness he t.b.,:i·eby waived the privilege 
if there had been one. · 

Regardless of this con.fusing interlude at the trial, it still 
is clear that by plea.ding guilty in open court with a full understanding 
of his rights in the premises, accused made a judicial confession, 
which is the highest form of proof known to the criminal ].aw. 

5. War Department records disclose that accusoo is now Z7 years 
of age and single. He graduated from high school in 1935 and from 
Southeastern State College, Durant, Oklahoma, in 19t.O 'Which a. B.S. 
degree. From 1 June 1936 to September 1938 and a gain fran 7 November 
19.39 to September 19t.0 he served in the Medical Detachment of Company 
o, 179th Infantry-, and was a member thereof when it ns federally 
recognized. As a sergeant of this unit in the 45th Infantry Division 
he was selected to attend ths Officers Candidate School and was com
missioned a second lieutenant, Army of the United States, and entered 
into active duty en 30 June 1942. He was pranoted to first lieutenant, 
Infantry, Army of the United States, on 18 December 1943. 

6. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinicn of the Board of Review the record of trial 
is legal~ sufficient to sipport the .findings of guilty and the sen
tence and to warrant confirmation of the sentence. A sentence of 
dismissal is authorized upon conviction of a violation of Article 
of War 93. 

Judge Advocate. 

Judge Advocate. 
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1st Ind. 

War Department, J.A.G.o., 26 MAY 1344 To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record o.f trial and the opinion of the Board of Review in the case of 
First Lieutenant Otto v. Marshall (0-1286320)., 275th Infantry. 

2. I concur in the opinion oi the Board of Review that the record 
of trial is legally sufficient to support the findings as approved by the 
reviewing authority and the sentep.ce and to warrant conf'irmation thereof. 
I recamnend that the sentence be confirmed but that the forfeitures be 
remitted and that the sentence as thus modified be carried into execu
tion. 

3. Inclosed are a draft of a letter for your signature trans
mittillg the record.to the President for his action, and a .form of 
Executive action· designed to carry into e.ffect the recommendation here
inabove made, should such.action meet with approval. 

Myron p. CramQr1 
Major General, 

1'h.e Judge Advocate General. 

3 Incls. 
l - Record of trial. 
2 - nrt. ltr. sig. 

or s/W. 
3 - Form of action. 

(Sentence confinned but forfeitures remitted. G.C.M.O• .396, 
18 Jul 1944) 

http:record.to
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WAR DEPARTMENT 
Arrrr:, Service Forces 

In the Office of The Judge Advocate General 

SPJGN 
CM 255471 

18 May 1944 

FORT HUACHUCA 
) NINTH SERVICE COMMA.ND 

UNITED STATES ) ARMY SERVICE FORCES 
) 

v. 

Private WILLIAM H. PRINCE 
()80)2482), Supply and 

) 
) 
) 
J 

Trial by G.C.M.> convened at 
Fort Huachuca, Arizona, 27 
April 1944. Life, Penitentiary. 

Service Detachment, Ser ) 
vice Command Unit 1922. ) 

REV! EW by the IDARD OF REV! EW. 
LIPSCOMB, SHEPHERD and GOLIEN, Judge Advocates 

1. The record of trial in the case of the soldier named abQve 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHAR.GE: Violation of the 92nd Article of War. 

Specification: In that Private William H. Prince, 
Supply and Service D:itachment, Service Command 
Unit 1922, did, at Fort Huachuca, Arizona, on . 
or about 17 April 1944, forcibly and feloniously, 
against her.will, have carnal knowledge of 
Melecia Rutiaga de Vaughn. 

The accused pleaded not guilty to and was found guilty of the Charge 
and the Specification. He was sentenced· to be dishonorably discharged 
the service, to forfeit all pay and allowances due or to become due, 
and to be.confined at hard labor, at such place as the reviewing authority 
might direct, for the term of his natural life. The reviewing authority 
approved the sentence, designated the United States Penitentiary, Leaven-
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worth, Kansas, as the place of confinement, and forwarded the record 
of trial for action pursuant to Article of War 50}. 

J. The evidence for the prosecution shows that shortly-after 
12:00 a.m. on 17 April 1944 Frank Morres, a resident of Nogales, 
Arizona, drove his car through the North~ Gate of Fort Huachuca, 
Arizona, and continued toward the Old Post. He was accanpanied by 
Melecia Rutiaga de Vaughn, his mother-in-law.and godmother, who was 
seventy-three years of age,-by' Peter de Vaughn, her son, and by 
Peter• s little boy. They were all on their way to visit Frank Morres• 
son who was serving as an enlisted man at the Old Post under the name 
of Brank Eggerton (R. ?-9, 12, 18, 44, 46). 

J\bout a :mile and a half beyond the Nortb Gate the car de
veloped engine trouble and ceased to operate. At Morres' request 
Peter de Vaughn and his son set out on foot to obtain help. For 
some reason which does no~ appear 1n the record they were delayed in 
the perfonn.ance of their mission and had still not been heard from 
two hours later. It was cold and Mrs. de Vaughn was "fr.ozenn •. About 
2:00 a.m. a jeep drove up alongside and, upon being hailed by Morres, 
came tQ a stop. The accused was at the driver's wheel. To his right 
on the front seat was Private First Class James Young. In the rear 
sat a Corporal named Hayes. Morres .saw only the occupants of the 
front seat (R. 8-9, 15, 19-20, 2?~28, 34, )6, 45). 

Young and Hayes were members of the Military Police. The 
accused was attached to the Supply and Service Detachment, but had 
been assigned that evening·to drive the "Sergeant of the Guard around 
the patrol" in a jeep. All three bad done some drinking while on 
duty. The accused _had had some wine and whiskey but was not intoxi
cated (R. 25-28, 24-36, 38, 50, 92-93, 95; Pros. Ex. 4, pp. 1, 3). 

Mo?Tos asked that he be given a ride to his son•s house so 
that he might obtaio a car in ~hich to convey his mother-in-law to 
their destination. ·The accused replied, "I will carry you up but 
I can•· t bring you back". After reassuring his mother-in-law in 
SpanUh that he would soon return, Morres seated himself in front 
to the right of Young and was driven to a point some one hundred 
yards away from Eggerton1 s house. Not finding his son at home, 
Morres walked about a quarter of a mile to where a Sergeant Smith 
lived and awakened him. After Smith had spent so~ fifteen minutes 
in dressing, both entered his car and proceeded to the rescue of 
Mrs. de Vaughn (R. 9-12, 18-22, 28-30, 45). · 

In the meantime the accused had driven to the guardhouse. 
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He and Young entered the building but Hayes walked on "toward the 
company". After "a few moments" the accused ":.,aid so~thing about 
he had to go make some kind of patrol, and he left and stayed about 
forty-five minutes". He irrunediately headed for the stalled car. 
Upon reaching it, he got on the seat beside Mrs. de Vaughn; laid 
her do'Wil; raised her skirts, and "attacked Liie!lwith his sexual 
organ". She "was very frightened and it was very painful". She 
"resisted and told him not to touch Liiei!. He held Liieilve-r:, tight 
and fshi/ could not do anything because of Liie-il weakness". Penetra
tion was eff~cted. After canpleting his first attack, he left the 
car. In 11a very short time he ·returne_d an11 raped her again". Though . 
differing in certain material respects, his own version of what occurred 
tends to confirm this account. In a pre-trial statement which was ob
tained from him after he had been warned of his rights under Article ·of 
War 24 and which was properly admitted into evidence when offered by 
the prosecution as its Exhibit No. 4, he has stated that: 

"* * * this lady was sitting in the car. I 
stopped ani went to the car and asked her could I 
get in and she didn't say no. I don't know how she 
looked or what. I had been drin}dng and it was 
dark. She didn't say I couldn't get in or what. 
I got in and sat down. She still didn't say any
thing or put up a struggle and so I touched her. 
She still didn't say anything, so I asked her about 
the sexual intercourse and she still didn't say_any~ 
thing, and I touched her on the shoulder and she 
just lay down, and I couldn't consider that rape.· 
I know she says I was the re twice • That is . wrong. 
In fact, I just started and got up. I didn't have 
to force her. or nothing. I didn1 t know how old 
she was. That is all there is". "At first I 
couldn't ,ltell how old she wai/. That is what 
I realized after, and that is why I. stopped. 
That is when I left. I mean I didn't know exactly. 
I knew she was pretty old, that is why I got up 
and left" (R. 31~ 39, 45-49, 52-53; Pros. Ex. 4, 
pp. 1, 5, ?-8). 

When Morres arrived a:·t the scene of the. attacks, Mrs. de Vaughn 
related her terrifying experience, informed him that she was bleeding, 
and showed him a glove which the accused had left in the car. She 
described the accused as "colored, not ve-r:, dark" with big eyes and 
a moustache. Morres and Sergeant Smith immediately reported the 
crime to the Provost Marshal, who had her removed to the "No. 2 Hospital". 
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An examination by Captain William B. Price of the Medical Corps dis
closed na fresh first degree laceration at the posterior commissure" 
of the genitalia, extending to the "inside ivolving the,mucosa and 
also outside involving the skin". There were also two small abrasions. 
on the right side of the external genitalia between the labia majora 
and the labia minora". The injuries were caused by 11 trauma". They 
were "not necessarily" the result of the introduction of a penis. 
Accordµig to the Captain, in "cases of senility there is atrophy or 
shrinking of the external genitalia so that instead of being elastic 
it is fragile and easily torn" (R. 12-14, 22-25, 46, 57-61). 

The accused returned to the guardhouse about 3:20 a.m. In 
the presence of other enlisted men he boasted that he had just had sane 
"good stuff, 11 some "good pussy". He said that the "lady" was "about 
twenty-two or three". The front braid on his garrison cap "was torn 
off, one side". This damage he attributed to the fact "that the lady 
didn• t want him to leave and caught hold of his cap and pulled it" 
(R. 31-J3, 36-37, 39-42, 93). 

Within the hour Technician Fourth Grade John D. Keel, who 
was in charge· of the patrol, received wo·rd of Mrs. de Vaughn's rape. 
He dispatched a Corporal B.lsby to carry her to the hospital in a "recon 
car" and directed the accused to follow it and, in case it ran out of 
gasoline "to carry the patient" in· his jeep. The accused trailed ·the 
"recon" car a short distance and then, in contravention· of his orders, 
returned to the guardhouse. He went out again on an undisclosed mission 
and was involved in a "wreck" in which.he sustained injuries to his head 
(R. 42-43; Pros. Ex. 4, p. 6). 

Later the same morning a search of the back seat of Morres• 
car by Second Lieutenant Kenneth H. Beckenhauer resulted in the finding 
of the mate to the glove which Mrs. de Vaughn had secured. When at 
5:30 a.m. the· accused was brought in.for questioning, he stated that 
"he did have a pair". Upon being subsequently shown the gloves left 
in Morres' car, he said "that they were identical with the type * * * 
he had" and that "they were actually his". He tried one of them on 
and it titted him satisfactorily. About 6:00 a.m. his trousers and 
his shorts were removed at the hospital. Bloodstains were found on 
both. Those on the shorts were analyzed but those on the trousers 
were not. The blood of the accused and Mrs. de Vaughn and that on 
the shorts was typed. All three were different, being B, o, and A, 
respectively (R. 50-51, 62-64, 95-96, 98). 

4. The accused, after having been apprized of his rights relative" 
to testifying or remaining silent, took the stand on his own behalf. 

,.. 4 -
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Kajor R. Hernandez, the chief of the Neurops.ychiatrlc Section, sta
tion Hospital·No. 1, was the only other witness called by the defense. 
He testified that, on the basis_of several examinations between 18 
April and.21 April 1944, he.was of the opinion that the accused was 
•not mentally deficient, although he may be mentally retarded, meaning 
that be has not.had the usual ordinary- educational opportunities". In 
the capacity of a "general medical man, not as a specialist in nerves 
and mental diseases•, the Major also stated that: 

".lge wiU have a tendency to produce an 
atrophy o! the external and internal organs -
internal genital organs, rather. This atrophy 
may progress to the extent that a condition known 
as. stenosis may result, which is characterized by 
a fusion of the inner walls of the genitalia. This 
fusion, however, depends on various factors, parti
cularly on whether or not the woman has had sexual 
intercourse during recent years or not. If .the sexual 
intercourse has not taken place, in due time, possibly 
ten or more years after that, it might be a tendency 
for these walls to approach each other to the extent 
that an almost complete fusion might take piace"
{R. 65-69). , . 

The testimony of the accused was; in the main; to the effect 
that he was under the influence of liquor and drugs on the night of 
16-17. April 1944, and that he did not remember then having intercourse 
with a wanan. He had consumed large quantities of wine and whiskey 
and sane beer and bad bad two marlhuana cigarettes, one of which had 
been given to him by Corporal Hayes. It bad been smoked in the presence 
of:Private First Class Young. This was not the accused• s first experience 
rlth. ·the •weed". He had 11 smolced since ffie hai/ been in the Army, just 
off and on•. Two or three "sticks" a week were consumed by him. , The 
last time he had purchased sane, they had cost him a dollar each (R. 71, 
?6, 78-82). 

Upon direct examina~ion he denied even having seen a woman 
in the stalled car. Under cross-examination by the- trial judge advo
cate; his memory was refreshed,, and he did recall that he "saw one". 
Ht9 admitted also that he had entered the car, but he categorically 
denied that he had had intercourse. When ask.ed whether he had "tried 
to", he replied, "Not that I can remember". Prior to the trial he had 
acknowledged an-attempt in his statement to Lieutenant Peckenhauer 
(R. 71, 82-84). 

As a result of a "jeep accident" the accused had sustained certain 
injuries to his head. When questioned about the blood on his trousers and 
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underclothes, he said that 111 can1 t account. I was wiping my head and 
my hand was bloody * * * and I don1 t know how I got that" (R. 78, 84). 

5. Private First Class Young and Technician Fourth Grade John 
D. Keel were recalled on rebuttal by the prosecution. They both 
testified that the accused appeared to be sober and nonnal on the 
morning of 17 April 1944. Young who had been on duty with the ac
cused had not seen any marihuana smoking and had not heard the subject 
discussed. Captain Julian O. Blache of the Medical Corps, who was also 
used by the prosecution on rel::uttal, sthted, among other things, that 
he had tested the blood of the accused on the morning of 17 April 1944 
for alcoholic content. He had found the alcoholic concentration to 
be "132 milligrams percent". The accepted standard for drunkenness was 
"200 milligrams and above" (R. 86-95, o/7). 

6. The Specification of the Charge alleges that the accused did, 
"on or about 17 April 1944, forcibly and feloniously, against her will; 
have carnal knowledge of Melecia Rutiaga de Vaughn11 • This offense is 
set forth as a violation of Article of War 92. 

Paragraph 149.!? of the Manual for Courts-Martial, 1928, defines 
rape as the "unlawful carnal knowledge of a woman by force and without 
her consent". It would be difficult to conceive of a more horrible 
example of this heinous crime than the instant case. The victim was 
seventy-three years old, a venerable age which should alone have been 
her shield against the world. A mishap placed her on a lonely highway 
late at night far from the protection afforded by friends, neighbors, · 
ar.j relatives. The accused had been assigned to assist the militar,r 
police in their patrol of the reservation. Although not officially 
hiU1self a member of the militar,r police, he for the time being shared 
their responsibility to maintain order and suppress crlme. He dis
charged his duty by committing two violent and loathesome attacks upon 
a wanan who had been deprived by advanced years of the power to resist 
effectually. 

The medical testimony concerning the nature of the injuries 
inflicted upon Mrs. de Vaughn can lead to no conclusion other than that 
penetration was accomplished. The accused's boast, upon returning to 
the guardhouse., that he had just enjoyed some "good pussy" p.rovides · 
strong corroboration. 

His claim of intoxication is not supported by the evidence, 
1'lhile he may have consumed some intoxicating liquor, the record is 
clear that he had full control of his faculties and that he committed 
his attacks deliberately and wantonly. The findings of guilty are 
fully sustained. · 

7. The record shows that the accused is about 20 years _of age; 
that he was inducted shortly before his assignment to Battery "B", 
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33rd CATB, Camp Wallace, Texas, on 3 June 1941; and that he had no 
prior service. 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the l:bard of Review the record of trial 
is legally sufficient.to support the findings of guilty and the sen
tence .and to warrant confinnation thereof. A sentence of death or 
imprisonment for life is mandatory upon conviction of a violation of 
Article of War 92. 

~~A~b~n~e~r__E~-~L_i~p~s~c~o~m~b______, Judge Advocate. 

_,--'W~a_l_t_o~n_S~h_e~p~h_e~rd__________ , Judge Advocate. 

~-G~a_br__i_e_l_H_.__Go__l_d_en_______, Judge Advocate • 

• 
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W.lR DEPARTMENT 
Armr Service Forces (141)

In the orrice ot The Judge Advocate General 
Washington, D. c. · 

SPJGV 
CM. 255568 

9 JUN 1944 
UNITED STATES ) llII CORPS 

v. Trial bf G.C.M., convened at 
Camp Campbell, Kentuclcy', 14 

Second Lieutenant GLENN F. April 1944. Dismiesal, total 
RICHARDSON (0•1184576), tor!eitures and confinement 
Field Artillery. for three (3) ;years. 

OPINION ot the BOA.BI> OF REV.lli.il 
WPY, HARWOOD and TREVETHAN, Judge AdTOcates 

l. The Board or Review has examined the record o! trial in the 
case of the officer named above and submits this, its op1.nion, to The 
Jupge Advocate General. · 

2. The accused was tried upon the following Charges and Speciti•
cations& 

CHARGE Ia Violation ot the 58th Article ot liar. 

Specifications In that Second Lieutenant Glenn F. Richardaon, 
2'74th .Armored Field J.rtiller"7 Battalion, did, at Camp 
Campbell, Kentuolcy', on or about 7 Febru.&r)" 1~44, desert 
the service ot the United States and did remain abaent in 
desertion until he was apprehended at El Reno, Oklahoma, 
on or about 22 February 1944. ' 

CHARGE II1 Violation or the 93rd Article ot War. 

·Specifications In that Second Lieutenant Glenn l. Richardson, 
2'74th .Armored Field Artillery Battalion, did, at St. Louis, 
J41ssouri, on or about 16 February 1944, felonioualy embezzle 
bf traudulent11 converting to h1a own use Fort7 Dollars and 
Fitt1 Cents ($~.50), lawrul mone1 or the United States, · 
propert1 of the Wa)"Side Auto Court, entrusted to hill bf the , 
said Wa,side Auto Court. 
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CHARGE III: Violation or the 95th Article or War. 

Specification 1: In that Second Lieutenant Glenn F-. Richardson, 
***,did, at Camp Campbell, Kentucky, on or about 7 
February 1944, with intent to defraud, wrongfully and unlaw
fully, make and utter to Planters Bank and Trust Compaey a 
certain check, in words and figures as follows, to wit: 

Emporia, Kans., 2-7 1944 No. 2 
CITIZE!IS NATIONAL BANX 

of' Emporia 
Pay to the Order or Planters Bank & Trust Co. $50.00 

Fifty and no/100 Dollars. 
For Cash Glenn F. Richardson 

0-1184576 2d Lt, FA 

and by means thereof did fraudulently obtain from the Planters 
Bank and Trust Company $50.00, lawful money of the United 
States, be the said Second Lieutenant Glenn F. Richardson, 
then well knowing that he did not have and not intending that 
be should have any account with.the Citizens National Bank or 
Emporia, Kansas, for the payment Qf' said check. 

Specification 2: (Nolle prosequi entered by direction of' the 
appointing authority). · 

Specification J: (Nolle·prosequi entered by direction of' the 
appointing authority). 

Specification 4: Same form as Specif'ication 1, but alleging check 
dated 7 February 1944, payable to the order or M. L. Cross Co., 
made and uttered to M. L. Cross Co.? Clarksville, Tennessee, 
and fraudulently obtaining thereby J20 in cash. 

CHARGE IV: Violation or the 96th Article of War. 
(Finding or guilty disapproved by the 
reviewing authority). 

Specifications 1 to 4 inclusive& (Findings of' guilty disapproved 
by the reviewing authority). 

ADDITIONAL CHARGE: Violation or the 69th Article of' War. 

Specification: In that Second Lieutenant Glenn F. Richardson, 
* * *, having been duly placed in confinement at Station 
Hospital, Ca.mp Campbell, Kentucky, on or about 20 March 
1944, did, at Camp Campbell, Kentucky, on or about 6 April 
1944, escape from said confinement before he was set at 
liberty by proper authority. 
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He pleaded not guilty to all Specifications and Charges and was found 
guilty by appropriate exceptions and substitutions, of so much of Charge 
I and its Specification as involved absence without leave in violation 
of the 61st Article of Uar and guilty of all other Charges and Specifi
cations except Specifications 2 and 3 of Charge III as to each of which 
a nolle prosequi was entered by direction of the appointing authority as 
noted above.· No evidence of previous convictions was introduced. He 
was sentenced to be dismissed the service, to forfeit all pay and allow
ances due or to become due and to be confined at hard labor at such place 
as the reviewing authority might direct for five (5) years. The reviewing 
authority approved only so much of the findings of guilty of Charge II and 
its Specification as involved embezzlement of the sum of $24.50 at the time 
and place and in the manner alleged, disapproved the findings of guilty of 
all Specifications of Charge IV and Charge IV, approved only so much of the 
sentence as provided for dismissal, forfeiture of all pay and allowances 
due or to become due and confinement at hard labor for three (3) years, 
and forwarded the record of trial for action under Article of War 48. 

J. The prosecution introduced competent evidence to prove that ac
cused absented himself without leave from his organization, 274th Armored 
Field Artillery Battalion, Camp Campbell, Kentucky, at 1700 on 7 February 
1944 (R. 16-20; Pros. Ex. B). Sometime that same day a person who identified 
himself as G1enn F. Richardson entered the Camp Campbell branch of the 
Planter's Bank and Trust Company and presented a check for $50 dated 7 
February 1944, made to the order of that bank, drawn on Citizens National 
Bank of Emporia, Kansas, and bearing the signature ·11 Glenn F. Richardson, 
2d Lt FA" as maker (R. 48; Pros. Ex. E). The bank teller wrote the serial 
'number 0-11$4576 on the check which he presumed he obtained from the AGO 
card presented to him for identification. He cashed the check and, after 
it was processed through regular clearing channels, it was returned unpaid 
(R. 48, 49; Pros. Ex. E). The bank was subsequently reimbursed the amount 
of the check (R. 49). On the same day an individual also identifying him
self as Glenn F. Richardson entered the store of M. L. Cross Company, a 
men's clothing establishment in Clarksville, Tennessee, and the bookkeeper 
cashed a check for him in the amount of $20. The check was dated 7 February 
1944, was drawn on the Citizens National Bank of Emporia, Kansas, to the 
order of M. L. Cross Company and was signed "Glenn F. Richardson, 2d Lt FA". 
After processing throu~h banking channels the check was returned unpaid 
(R. 45-47; Pros. Ex. D). No reimbursement bas been made to the payee of 
the check (R. 47). 

According to the records of the Citizens National Bank, Emporia, 
Kansas, the accused had no account with them at any time from 1 January 1940. 

~-



On 'Z1 January 1944 accused wrote the bank that he wished to open an 
account but never did so and no pay check for him was ever received 
for deposit (Pros. Ex. F). 

On 10 February 1944 accused, using the name Joseph E. Hays 
and dressed in civilian clothes, applied for work at the Wayside Auto 
Court in St. Louis,. Missouri, stating he desired a steady job (R. 2.3, 
24, 31-33, 37). He claimed to have been discbar~ed from the Army after 
being wounded while serving in the Pacific area (R. 23). Accused was 
accompanied by a woman who was represented to be "N.rs. Hays" and they 
were both hired at a total weekly wage of $35 by Philip Le.Ferla, one 
of the co-owners or the auto court {R. 23-25). They were instructed 
that "Mrs. Hays" was to run the office of the auto court during the 
mornings and early afternoons, renting quarters and collecting the 
charges for the accommodations, and the accused was to perform similar 
duties during the nights (R. 26). The accused and 11Mrs. Hays" had 
been staying at the Maryland Hotel in St. Louis but they promptly 
moved to quarters provided for them at the auto camp and thereafter 
entered upon their ·duties on 12 February {R. 2.3-26). On that day 
accused told LaF~rla that his previous story concerning his discharge 
from the Army as a result of disabllit,- from wounds was false and that 
in fact he had been dishonorably discharged for striking a superior of• 
ficer. He explained his first falsehood by stating that his wife was 
ignorant of his dishonorable discharge and that he did not wish to tell 
her. It was then agreed accused would have his dishonorable discharge 
sent to LaFerla from an Oklahoma bank to· serve as identification or the 
accused (R. 26). 

Accused and "Mrs. Hays" worked at the auto camp for several 
days. On the night of 15 February 1944 accused reported tor work 
relieving Domenic Amaro, one or the co-owners. Amaro turned over to 
accused $40.50 which had been collected during the day (R. 'Z'l, :8, 33, 
34). It was estimated that there was an additional $16, approximately, 
also left with the accused representing the proceeds or cigarette and 
soda sales (R•. :8). According to the records made by: the accused during 
the night he received i23.50 in proceeds from business for the night 
(R. 'Z1, ':19 1 .31). The following morning both the accused and "Mrs. Hays" 
were missing and so was all the mone,- mentioned above except i'or a i'ew 
pennies found in one cash drawer. All of their personal belongings·· had 
been removed from their quarters (R. 28, .37). This money was the 
property of Wayside Auto Court and the accused had been given no permission 
to use it or to pay himself from it {R. 'Zl). The mone,- has never been 
repaid to the proprietors of the auto camp (R. 35, .37). 
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On 22 February 1944 accused was arrested by civil authorities 
while in bed at a tourist court at El Reno, Oklahoma (R. 40, 42). He 
dressed in his uniform which was on a chair by his bed and was the only 
outer clothing visible. On the way to police headquarters he admitted 
he was absent without leave from his organization and that he had issued 
some •bot checks" in Emporia, Kansas, but that ha believed his mother 
had taken care of them (R. 41, 44). Accused was possessed of "quite a 
roll of bills" when arrested {R. 42). He was turned over to the military 
authorities at Fort Sill, Oklahoma and confined on 22 February until he 
was sent back to his organization at Camp Campbell on 'Z7 February (Pros. 
Ex. C). On 1 March 1944 he rejoined his organization (Pros. Ex. B). 

On 28 March 1944 the investigating officer appointed to examine 
the original charges interviewed the accused. After being fully advised 
of his rights and without any threats or promises being made, the accused 
expressed the'desire to make a statement in mitigation of his offenses. 
(R. €:!J, 61). Thereafter he gave a lengthy statement, asserting, in 
essential particulars, that on 'Z7 January 1944 he wrote to the finance 
officer serving his organization requesting that his check be sent to 
the Citizens National Bank of Emporia, Kansas and also wrote the bank 
on the same day that his monthly pay check was to be deposited with them 
(R. 64). Apparently-he was transferred to and arrived at Camp Campbell 
on 2 February, received no pay check but did receive a check book from 
the bank so he assumed his check had been deposited. On 6 February a 
Miss Imogene Ludwig came to the camp to visit him (R. 64). On 7 February 
he received his pay check and realized then that a check he had cashed on 
2 February would be dishonored. He was also late reporting for duty that 
day and his battalion commander restricted him to the area. He admitted 
writing and cashing the check for $50 at the Post Bank on 7 Februarr 
thinking "that when I came back I could make the check good" (R. 65}. 
Obtaining a quart of whiskey he commenced drinking and thereafter he 
and Miss Ludwig went to the town ot Clarksville where he admitted cash• 
ing the check for $20 at the M. L. Croes Company. Their itinerary then 
took them to Nashville and J.'.emphis, Tennessee, and St. Louis, Missouri, 
where they obtained a job at the Wayside Auto Court to earn enough money
to return Miss Ludwig to Oklahoma and accused to his organization. After 
workj,ng four days accused ttgot,scared and wanted to return to camp" so 
he took t24 from the funds of the auto camp as wages he believed due them 
and left the remainder of' the money in a drawer in the office desk. They 
proceeded to Duncan, Oklahoma, so that accused could talk to Miss Ludwig's 
mother and "on the eve before I was picked up, I had started~ to Camp 
Campbell, Kentucky'. All this time since I had left St.Louis, I was wearing 
my Army uniform" (R. 66). 

On 20 March 1944 accused was confined in the station hospital 
at Camp Campbell by his battalion commander apparently because the post 
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stockade had no facilities for officer prisoners (R. 12, 60-62; Pros. 
Ex. B). On the evening of 6 April 1944 a search of the prisoners' ward 
at the station hospital at Camp Campbell revealed that the accused was 
not present. His clothing was missing from the ward clothing room and 
a bathroom wind°"', screen and grille guard were found to have been opened. 
A broken bathrobe cord was discovered tied to the grille. The accused 
had received no permission to leave the hospital since his confinement 
on 20 March 1944 (R. 52-54). Corporal William D. Stults, corporal ot 
the guard on 6 April, was informed of the accused's escape (R. 55). 
Remembering an address he had seen on a letter shown him by the accused, 
Corporal Stults accompanied by Captain Oliver J. Buser, duty officer 
in the provost marshal I s office on t,his date, went to a particular 
neighborhood in the nearby town of Gracey and made certain inquiries. 
While there a taxicab appeared and peering inside of it they discovered 
the accused in the rear seat (R. 56-59). Accused was taken into custody 
and stated to his captors at the time that it was fortunate they had 
apprehended him so promptly otherwise they never would have since he 
was about to go to Panama (R. 57). Accused was returned to Camp Campbell 
and confined in the post stockade about 2300 hours, 6 April (R. 59). 

· At the inception of the trial, Captain Raymond Nadell, M.c., 
a neuropsychiatrist in the neuropsychopathic section ot the station 
hospital, testified he had the accused under observation during his 
confinement in the station hospital and diagnosed accused's condition 
as that of a constitutional psychopath suffering trom inadequate 
personality, 1·~· emotionally, unstable, impulsive in action, erratic 
in behavior, and motivated by poor judgment (R. 7, 8). He was not 
insane, however, and knew the difference between right and wrong (R. 8). 

4. After accused I s rights had been fully explained to him, he 
elected to·take the stand and testify under oath in his own behalf. 
He stated that on 7 February 1944 he had a lot on his mind, including 
financial worries and had experienced "quite a bit of turmoil" with 
Miss Ludwig (H. 22). He was married and had two children and he was 
"snowed under i'n debt" as a result of attempting to support his family 
and still carry on his association with Miss Ludwig which had commenced 
about a year after he entered the Army (R. 76, 77). He decided he had 
to go away for a few days and think over his affairs so he and .Miss 
Ludwigt who was at the guest house on the post, departed for Nashville 
(R. 73J. 

His agreement with LaFerla as to wages at Wayside Auto Court 
was that he and Uisa Ludwig together were to receive $35 a week plus 
an additional ~1.50 extra until further help was hired. Having worked 
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tour nights he figured they were entitled to $24.50 which he took 
with him from the auto court .funds, leaving the balance of the funds 
in the office cash drawer. They left the auto court about 2 a.m. 
without locking the office door (R. 73). From there they traveled to 
St. Louis, Jldssouri, and then to Duncan and El Reno, Oklahoma. He 
went to El Reno to catch a train to return to Camp Campbell but on 
22 February he was apprehended in that town by civil authorities, 
taken to Fort Sill, Oklahoma, and eventually arrived at Camp Campbell 
on 1 .March 1944 (R. 74, 75). He was on duty at the latter station 
until 20 March when he was confined in the station hospital by his 
battalion commander (R. 75). 

Accused was intoxicated from the day he left Camp Campbell, 
7 February until the morning after he arrived in St. Louis, approximately 
a three-day interval of time (R. 79). He took $24.50 from the funds 
of Wayside Auto Court as wages he and Miss Ludwig had earned while 
workin~ there although he had no agreement permitting him to do so 
(R. 81). 

Accused had no idea what prompted him to escape from confine
ment. He denied telling Corporal Stults that it they hadn't caught him 
when they did they never would have. The purpose of his visit to the 
town of Gracey after bis escape was to see Miss Ludwig (R. 82). 

5. Under Charge I and its Specification, the initial absence 
without leave on 7 February 1944 is proven by the morning report entry 
of accused's organization submitted at Camp Campbell on 8 February 1944 
(Pros. Ex. B) and its termination at Fort Sill, Oklahoma, on 22 February 
1944 is proven by a morning report entr1 on that date submitted at Fort 
Sill (Pros. Ex. C). The accused admitted this absence both in his 
statement and his sworn testimony at the trial. The evidence sustains 
the findings of guilty of absence without leave under Charge I and its 
Speci.fication. 

Under Charge II and. its Specifications1 the evidence shows 
that funds of the Wayside Auto Court in the amount of $40. 50 were 
turned over to the accused on the night or 15 February and accused took 
in an additional $23.50 from business done by him during the night. 
Only a few pennies were found in the office cash drawer the next morning. 
Accused admitted he left the auto camp during the night taking with him 
i24.50, the amount which he computed was due a·s wages. He had no 
authority however, so to pay himself. His pay was not due until the end 
of bis work weel:. These funds were the property of Wayside Auto Camp 
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when appropriated by him. The evidence sustains the findings of 
guilty of this Specification and Charge as approved by the reviewing 
authority. 

Under Specifications 1 and 4 of Charge III, the evidence of
fered by the .prosecution and the accused's statement conclusively prove 
that he cashed two checks f'or a total of i70 at a time when he knew he 
.had no funds in the drawee bank and had no intention of depositing any. 
Accused testified he thought he could make the checks good when he 
returned f'rom his perambulations. Such conduct is dishonorable and 
constitutes a violation of Article of War 95 (Dig. Op. JAG, 1912-40, 
sec. 453 {21)). The evidence f'Ully supports the findings of guilty 
of Specifications land 4 of Charge III. 

Under the Additional Charge and its Specification, the evidence 
of the prosecution and the accused's sworn testimony fully establish that 
the accused escaped .t'rom confinement in the station hospital at Camp 
Campbell on the evening of 6 April 1944 being apprehended by military 
authorities later that same evening in the nearby town of Gracey, 
Kentucky. The evidence sustains the findings of' guilty of the Additional 
Charge and Specification. 

6. The accused ia about Z'/ years of' age. War Department records 
reveal that he was inducted into the service on 9 December 1942 and was 
commissioned a second lieutenant, Field Artillery, on 12 August 1943. 

7. The court was legally constituted and had jurisdiction of' the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion 
of the Board ot Review, the record or trial is legally sufficient to 
support the findings ot guilty and the sentence as approved by the review
ing authority and to warrant confirmation of the sentence. Dismissal is 
mandatory upon conviction of' a violation of Article of War 95 and is 
authorized upon conviction of violations of Articles of War 61, (ft and 93. 

Judge Advocate. s?f=:<>4If ~Cd"
;£ylfNr!J, ~"''-"-•'> V1 

--. 

, Judge Advocate. 

__.7/J...,....~--~------~-·~---·_·_-~_aM___, Judge Advocate. 
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SPJGV 
CM 255568 

1st Ind. 
11 JUN 1944War Department, J.A.G.o., - To the Secretary of War. 

l. Herewith are transmitted for the action of the President the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Glenn F. Richardson (O-ll.84576), Field Artillery. 

2. I concur in the opinion of the Board of Review that the 
record or trial is legally sufficient to support the findings of guilty 
and the sentence as approved by the reviewing authority and to warrant 
confirmation of the sentence. As approved by the reviewing authority 
the accused was found guilty of absence without leave from 7 February 
1944 to 22 February 1944, in violation of Article of War 61; or embez
zling the sum of $24.50 .from Uayside Auto Court of St. Louis, Missouri, 
.in violation of Article of War 93; of fraudulently uttering two checks 
in the total amount or $70 knowingly having no funds on deposit to 
satisfy them, in violation of Article of War 95; and of escape from con-

. finement, in violation or Article of War f:R. As approved by the review
ing authority, he was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to become due and to be confined at hard 
labor for three years. Sometime prior to entering the service, the 
accused was prosecuted for larceny upon complaint of his father and 
served 11 months in a State Reformatory for the offense. I recommend 
that the sentence as approved by the reviewing be confirmed, but that 
the forfeitures be remitted, and that the sentence as thus modified be 
carried into execution. I also recommend that the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, be designated as the 
place of confinement. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to tbe President £or his action, and a·!orm of 
Executive action designed to carry into effect the foregoing recom• 
mendation, should such action meet with approval. 

Myron c. Cramer, 
Major General, 

.3 Incls. The Judge Advocate General • 
Incl.1-Record of trial. 
Incl.2-Drt ltr for sig S/W. 
Incl.3-Form ot action. 

(Sentence as approved by reviewing authority confirmed but forfeitures 
remitted. G.C.M.O. 397, 18 Jul 1944) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, L. c. 

SPJGN 
CM 255602 

12 JUN f944 
UNITED STATES ) ARMY AIR FORCES EASTERN · 

) . FLilNG TRAINING COMMAND 
) 
) Trial by G.C.M.; convened at 

Second Lieutenant PAVID C. 
PRITCHARD ( 0-804036) , Air · 
Corps. 

) 
) 
) 

Gunter Field, Montgomery, Ala
bama, 4 April 1944. Dismissal. 

OPINION of the BOARD OF REVIEW 
. LIPSCOMB, SHEPHERD and GOLDEN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above am submits this, its opinion, to 
The Judge Advoqate General. · 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation· of the 64th Article of 11ar.· 

Specification 1: In that Second Lieutenant David C. 
Pritchard, 86th: Flying Training Squadron, Gunter. 
Field, Montgomery, Alabama, having received a 
lawful command from Captain Thomas D. Hatcher,. Jr., 
his superior offi.cer, to cease i1ying for the 
night, did, at Deatsville Auxiliary Air Field, 
on· or about 5 March .1944, wil.t'ully disobey tha 
same. 

Specification 2: In that Second ll.eutenant David C. 
Pritchard, 86th Basic Flying Training Squadron, 
Gunter Field, Montgomery, Alabama, having re
ceived a lawful coJilllland £ran Major George F .• 
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Cermak, his superior of'.t.i.cer, to remain in the 
86th "A" Flight O!fi.ce, Gunter Field, Montgomery, 
Alabama, until,he, the said Major George F. Cer
mak, arrived there, did, at Gunter Field, 1-1:ont
gomery, Alabama, on or about 5 March 1944, 
wili'u.lly disobey the same. 

CHARGE Il,: Violation of the 95th Article of' War. 

Specification: In that Second Lieutenant David C. 
Pritchard, 86th Basic F:cying T:Mining Squadron; 
Gunter Field, Montgomery, Alci:>ama, was at or near 
Montgomery, Alabama, on or about 6 March 1944, 
in a public place, to wit: Hil.da!s llestaurant, 
drunk, while in uniform. · 

CHARGE II!: Violation or the 96th Article of' War. 

Specification 1: ·rn that Second Lieutenand David C. 
Pritchard, 86th Basic Fly,i.ng Training Squadron, 
.Gunter Field, Montgomery, Alabama, did, at or 
near Gunter Field, Montgomery, Alabama,. on or 
about 5 March 1944, vongf'ully pilot BJ?.d fly an 
airplane described as a BT-l3, while he was under 
the influence of' intoxicants, said Second Lieutenant 

· David c•..Pri.:tchard, being, at the time, .engaged· 
in g:l.'Ving flight 'inat?uc:tion to Av.1.ati°-n ~adet 
Robert H.· :Ramsdell. · · 

Specification 2&. ·In that Second Li.eu.tenant David C. 
Pritchard, 86th Basic .Flying Tral.nitlg Squadron, 
Gunter Field,· Vontgomery, Alabama,· did, on or 
about 5 March 1944, '&t or in the 'Vicinity ot · 
Deatsville Auxill&r7 iir Field, Deatsville, Ala
bama, violate the .written ·provisions of Sub
paragraph a, Paragraph 93, Flying and Safety . . 
Regulations, Army Air Forces :ri1ot School (Basic), 
Gunter Field, Montgomery, Alabal.M, dated 10 Novem
ber, 1943, to Tibich he was subject and ?lhich pro
vides as follows:. •Pil'.ots will not .fly at an 
alti tu.de belCIW' one thoµsand (1000) feet above 
the ground except when landing or taking off, 
when necessary to complete a duly assigned 
mission or in case of' emergency.", in that he 
piloted and flew an airplane described as a 
Bl'-13 at an altitude below one thousand (1000) 
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.feet above the ground at a time when he was 
not landing or taking off nor in case o.f an 
emergency and it then and there not bai.ng neces
sary. to do so to complete a duly assigned misfd.on. 

Specification 3: In that Second Lieutenant David C. 
Pritchard, 86th Basic Flying Training Squadron, 
Gunter Field, Montgomery, Alabama, did, on or 
about 5 March 1944, at or in the vicinity of Deats
ville Auxiliary Air Field, Deatsville, Alabama,· 
violate the written provisions of Sub-paragraph 
b, Paragraph 9.3, Flying and Safety Regulations, 
Army Air Forces Pilot School (Basic), Gunter Field, 
Montgomery, Alabama, dated 10 November 1943, to 
which he was subject arrl which provides as .follows: 
"Acrobatic maneuvers will be performed only in the 
prescribed acrobatic areas and acrobatic maneuvers 
will be completed not lower than three thousand 
(.3000) .feet above the ground. No acrobatic maneu
ver will be perfonned in proximity to other aircraft, 
or over cities, towns, or villages. Spins will not 
be commenced or entered at an altitude less than 
seven thousand (7000) .feet above the ground.", in 
that he completed aerobatic maneuvers at an altitude 
lower than three thousand (.3000) feet above the 
ground. 

Specification 4: In that Second Lieutenant David C. 
Pritchard, 86th Basic Flying Training Squadron, 
Gunter Field, Montgomery, Alabama, having been 
restricted to the limits of Gunter Field, Mont
gomery, Alabama, did, at Gunter Field, Montgomery, 
Alabama, on or about 12 February 1944, break said 
restriction by going to Hilda's Restaurant at or 
near Montgomery, Alabama. 

Specification 5: In that Second Lieutenant D!=lvid C. 
Pritchard, 86th Basic Flying Training Squadron, 
Gunter Field, Montgomery, Alabama, having been 
restricted to the limits of Gunter Field, l!ont
gomery, Alabama, did, at Gunter Field, Mont- . 
gomery, Alabama, on or about 5 :Wiarch 1944, break 
said restriction by going to Hilda I s Restaurant 
at or near Montgomery, Alabama. 

Specification 6: (Finding of not guilty). 

- 3 -
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He was fbund not guilty of Specification 6, Charge III, guilty of 
all other Specifications, guilty of Charges I and III and of Charge 
II "Not guilty, but 'Guilty• of a violation of the 96th Article of 
War". Evidence/of one previous conviction, of being twice drunk in 
uniform in violation of Article of War 96, was introduced. He was 
sentenced to be dismissed the service. The reviewing authority ap
proved the sentence and forwarded the record of trial for action under 
Article of War 48~ 

3. The evidence for the prosecution shows that on 5 March 1944 
the accused was assigned the duty of giving night flying instructions 
to Cadet Robert H. Ramsdell. The accused arrived at the take-off.posi
tion at about 1900 o'clock. Although the acpused and Cadet Ramsdell 
did not come within five feet of each other incident to taking their 
respective seats in the front and rear· cockpit of the plane, Cadet 
Ramsdell observed that the accused walked oddly, acted strangely and 
in such a manner as indicated that the accused was under the influence 
of intoxicating liquor. The accused told Cadet Ramsdell. that the flight 
was to be an "X" ride which Cadet Ramsdell understood meant that the ac
cused would not operate the plane on the occasion of this flight. Before 
Cadet Ramsdell completed his check of the magnetos accused took over the 
controls, turned the aircraft in a complete circle at the take-off 
position, and took a position immediately behind another aircraft which 
was also awaiting a signal to take· off for a similar training mission. 
Accused effected a take-off of the plane illllllediately behind the other 
plane and commenced acrobatic flying by banking th,e plane more than 
70 degrees, changing directions of 180 degrees and participating in 
a "dog fightn and a "rat race" with one of the other planes. Each of 
these two planes dove and "zoomed" at the other for about ten minutes 
at altitudes estimated at under 2000 feet. In a number of instances 
these tw planes flew at altitudes below 1000 feet. Such low flying 
was not within the traffic pattern and was not necessitated by any 
emergency condition. The accused put bis plane into a dive in the 
direction of the other plane with which he had been having a "dog fight" 
and the tT;o aircraft ,came to vd. thin 25 feet of each other. At another 
time these two planes came w.i. thin 100 feet of each other. Al though the 
only destination for the flights was Deatsville Auxiliary Air Field, 
the accused, after his plane arrived over Elmore Field, directed Cadet 
Ramsdell to turn out the navigation lights, to take over the controls 
and to make a landing. Cadet Ramsdell complied and as the aircraft 
touched the ground at Elmore Field the accused directed him to make a 
"follow throu;:h landing" and take off again. R2msdell complied with 
instructions and then proceeded to Deatsville Field where he circled 
his zone, then made two landings, took off immediately and returned 
to his zone in the air. The accused then carried on a line of "chatter" 
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over his radio with the instructor in another plane, and made a bet 
with the other instructor that he, the accused, could beat the other 
instructor to a landing. The accused again took the controls of his 
plane and proceeded to land. In landing he did steep turns "like 
mald.ng a let-down" which tumbled ~e gyroscopic horizon out of posi
tion rendering it inaccurate. He o"tershot the runway and had to "s• 
back. In order to prevent overshooting the field he had to put down 
full flaps and make a sideslip. This landing was in defiance of in
structions which he had received from the control tower directing him 
to go around the field again before landing. As the aircraft touched 
the ground he 11gave it the gun11 and took off again and returned the 
controls to Cadet Ramsdell for a further landing. Upon landing the 
accused left the aircraft without checking the cockpit instruments 
or giviz:ig instructions in the use of the flourescent light. A moment 
later when the plane and lightwere examined by Captain T. D. Hatcher, 
Jr., it was found not to be working properly. Captain Hatcher then 
11 checked out" Cadet Ramsdell because he did not consider the.accused 
to be competent to do so. Captain Hatcher, abqrt. fifteen minutes later, 
a.sked the accused how late he had been drinking and the accused replied, 
11 3:00 or 4:00 o'clock". He than told the accused that ha was "grounded" 
for the night and that he should return to Gunter Field by truck. The 
accused insisted that he was "okay" for flying but when told the condi

tion of the instruments of his plane denied that he knew anything was 
amiss. He was under the influence of intoxicants and Captain .Hatcher 
could smell their odor on his breath. The accused asked to be per
mitted to "check out" Cadet fulmsdell but was refused and Captain Hatcher · 
once more advised him that he was grounded. Accused explained to 
Second Lieutenant George D. French, the Operation Officer, that he 
had had to 'Win a bet and asked if he had been "goofing up11 the ''night 
flying. The odor of liquor was noticed on his breath and he was not 
in full control of his faculties. He was seen subsequently lying on 
the ground on the east side of the tower. 

Later the sa.m3 night Sergeant Joseph P. Baldwin saw ac
cused at about 2230 o'clock at Tuatsville Field sitting in the .front 
cockpit of a plane "energizing" it. Sergeant Baldwin advised the ac
cused that he -had received orders that no more planes were to leave 
the ground, reached into the front cockpit, and turned off the ignition_ 
switch. Shortly the plane was again b9+ng energized and Sergeant 
Baldwin again told accused that he was "not going to" take the ai.rcra!t 
off the ground. The accused, however, falsely answered that he had 

._permission from the control tower; Sergeant-Baldwin then told the 
accused not to talce the aircraft oft the ground until he had received 
co..nfirmation from the control tower. At the control tower Sergeant 
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Baldwin was directed not to let the aircraft leave "under any cir
cumstances". Sergeant Baldwin ran back toward the aircraft but was 
unable to prevent the accused from tald.ng off from an improper, posi
tion and ,d.thout lights (R. 9-58, 80-82; E.x. A). 

Vihen the accused reached Gunter Field by this unauthorized 
flight, he was advised that he was ordered by :J.ajor George F. Cermak 
to remain in the flight offfce until Major Cern:ak arrived. A tele
phone call, inquiring for the accused, came to the flight office while 
the accused was there. The accused answered the call but represented 
that he was someone else and stated that he, the accused., had already 
eone and could not be found. After about fifteen minutes the accused 
left the flight office going in the direction of the automobile parldng 
area, and consequently was not at the flight office when l.iajor Cermak 
arrived (d. 53-71). 

A few minutes before midnight on the same night the accused 
was next seen at Hilda I s Restaurant in 1iontgomery, Alabama, where he 
was having some "drinks". Being f@und asleep at his table shortly 
after micinight two waiters assisted him to a taxicab, which was waiting 
outside, so that the restaurant could be closed. A military police-
1.'!a!l found the accused lying on his back upon the floor of the cab with 
his feet hanging out of the left door. He was picked up and carried 
to a jeep by the military policeman who testified that the accused's 
breath bore a strong odor of vmiskey and that he appeared to be drunk, 
He was in uniform at tha time (R. 71-80). 

There was introduced into evidence a copy of General Court
hlartial Orders No. 414 which shows that the accused was restricted 
to tne limits of his post for thre.e months from 15 December 1943. The 
evidence also shows that accused had been in Hilda I s Restaurant in 
1Iontgomery, Alabama, on or about 10 or 12 February 1944 in violation 
of such restriction (R. 77; Ex. B). 

A true extract copy of para;:;raph 93 of the Flying ru:id Safety 
Regulations, A:rrrry Air Forces Filot School (Basic), Gunter Field, Ala
bama, dated 10 November 1943., was admitted into evidence. The regu
lation prohibits flying ,dthin 1000 feet of the ground except in taking 
off and landing, in case of emergency, or when necessary to complete 
an assigned mission. It also prohibits acrobatic maneuvers within 
3000 feet above the ground and in proximity to other aircraft. 

4. The defense offered no evidence. The accused elected to remain 
silent after the defense counsel had announced that the accused's rights 
relative to testifying or remaining silent had been explained to him, 

' ,_ 
- 6 -



(157) 

5. Specifications 1 and 2., Charge I, respectively allege that 
the accused at designated times and places willft.lly disobeyed the 
lawful commands of two superior officers., to wit: Captain Hatcher's 
order to cease flying for the night and l.faj0r Cermak's order to re
main in the flight office at Gunter Field. The offenses alleged are 
defined by controlling authority as the ,rl.llful disobedience., mani
festing an intentional defiance of authority., of an order, relating 
to a military duty, given by an authorized superior officer (M.C.M• ., 
1928, par. 134,2). 

The evidence for the prosecution shows beyond a reasonable 
doubt that the accused received both of the orders, irhi.ch clearly 
relate to military duties arid were given by his superior officers, 
and that he deliberately violated the first by flying his plane back 
to Gunter Field and the second by leaving the flight office for Hilda's 
Restaurant before Major Cermak' s arrival. Such actions were plainly 
in direct defiance of the orders. The evidence., therefore, conclusiTel:y 
establishes his guilt of the alleged offenses and :f'ully supports the 
court's findings of guilty of Charge I and its two Specifications. 

6. The Specification., Charge II, alleges that the accused was 
"on or about 6 :Pi.arch 1944, in a public place, to wit: Hilda's Restaurant, 
drunk, while in uniform". Drunkenness while in uniform at a public place 
is violative of Article of War 96 (M.C.M., 1928, par. 152~). 

The evidence shows that after a series of eccentric acts at 
Gunter Field, all indicative of drunkenness, the accused proceeded to 
Hilda's Restaurant, consumed additional quantities of liquor and lapsed 
into a stupor. He had to be assisted to a taxi. He was subsequently 
carried bodily by a member of the military police from the taxi to a 
jeep. When taken into custody by the military police he exuded the 
odor of intoxicants. Since a restaurant is unquestionably a public 
place and since he was wearing his uniform, the offense set forth in 
the Specif'lcation was established beyond a reasonable doubt and the 
court's finding of guilty of the Specification in violation of Article 
of War 96 .is fully warranted. 

?. Specification 1, Charge III, alleges that the accused did on 
5 March 1944 pilot an aircraft while under the influence of intoxicants, 
the accused being at the time engaged in giving flight instructions to 
Cadet Ramsdell. Such alleged conduct is clearly prejudicial of good 
order and military discipline and therefore violative. of Article of War 
96 (il.C.~., supra). 
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The evidence shows that accused walked oddly and acted 
strangely·before entering his ship; that he made a dangerous and 
reckless take-off; that he banked his plane at such precarious and 
steep angles as to render the gyroscopic horizon inaccurate; that he 
participated in a 11 dog fight" and "rat race", that he indulged in un
authorized conversation with another pilot; that he overshot the field 
in attempting to land; that he failed to check his instruments after 
finally bringing his plane down; and that he was subsequently found 
lying on the ground. Those who spoke to him immediately after he 
left his ship noticed tM.t bis breath carried the odor of intoxicating 
liquor and the accused admitted to Captain Hatcher that he had been 
drinld.ng as late as 1500 or 1600 o'clock. These circumstances are stro,g proof 
that accused was then under the influence of intoxicants. The uncon
tradicted testimony conclusively establishes that he piloted the air-
craft as alleged and therefore amply sustains the court's findings of 
guilty of Charge III and the first Specification thereunder• 

. 8. Specifications 2 and J, Charge III, respectively allege that 
the accused at a named time and place violated a specified paragraph 
of the flying regulations of' his field which. prohibited flying within 
1000 feet of the ground except under certain conditions and engaging 
in acrobatic maneuvers within JOOO feet above the ground or while in 
the proximity of other, planes or over populated places•. "Disobedience 
of standing orders" is conduct prejudicial to good order and mill tary 
discipline (M.C.:M.., 1928, par. 152~). 

The evidence for the prosecution conclusively establishes the 
existence arrl controlling applicability of the regulation in effect at 
the accused's-field which prohibits the acts alleged in the two Specifi
cations. The accused must be presumed to have had both actual and con
structive knowledge thereof. The evidence equally as conclusively 
shows that the accused engaged in flying below an altitude of 1000 feet 
and in acrobatics below an altitude of JOOO feet while in the immediate 
proximity of other planes. None of the .circumstances permitting such 
acts were shown to exist. The acts were flagrantly violative of the 
regulation and fortuitous circumstance alone averted injury to person 
and damage to property. A student cadet, see,:in:::; proper instruction, 
was deprived of the training to which he was entitled and instead was 
given~ disgraceful example of misconduct. All of the evidence beyond 
a reasonable doubt establishes the accused I s guilt. as alleged and fully 
warrants the court's findings of guilty of Chare;e III and Specifications 
2 and J thereunder. 
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9. Specifications 4 and 5, Charge-III, respectively allege that the 
accused, having been restricted.to the limits of Gu.nter F1eld, broke his 
restrict!..on on both 12 February 1944 am 5 March i,;.44 by going to Hilda I s 
Restaurant which is located at or near I.font[_".r'FAry, Alabama. A sentence of 
a General Court-L!iartial imposing restrictiori upon an officer for a specified 
period of time is, for its duration, tar,tc:c.ount to a standing order and 
breach thereof is violative of Articld of War 96 (M.C.11., 1928, par. 152.!!,), 

The evidence for the prosecution shows that the accused by the 
sentence of a General Court-hiartial had been restricted to Gunter Field 
for a period of three months from 15 December 1943. The evidence also 
conclusively shows that the accused breached such restriction on the two 
occasions alleged by going to Hilda I s Restaurant. The findings of guilty 
of Charge III and Specifications 4 and 5 thereunder are therefore abundantly 
supported by the evidence. 

10. The accused.is 22 years of age. The records of the Office of 
The Adjutant General show that the accused entered the service as an en
listed man on 7 Marcil 1941 and was coimnissioned a second lieutenant, Army 
Air Forces, on 28 May 1943. 

ll. The court was legally constituted. No errors injuriously affecting 
the substantial rights of the accused were corn;nitted during the trial. For 
the reasons stated, the Board of Review is of the opinion that the record 
of trial is legally sufficient to support the findings of guil -cy and the 
eentence, and to warrant confirmation thereof. Dismissal is authorized 
upon conviction of a violation of Articles of War 64 or 96. 

~ {,~eMvocae. 

\)j~~', Judge Advocate. 

§~i'lu~ Judge Mvocate, 
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SPJGN 
CM 255602 

1st Ind. 

War Department, J.A.G.o., 28 JUN 1944 - To the Secretary of War. 

1. · Here'With transmitted for the action of the President are 
the record of trial and.the opinion of the Board of Review in the 
case of Second Lieutenant David C. Pritchard (0-804036), Air Corps. 

2~ I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 

..sentence and to warrant confirmation thereof. I recommend that the 
sentence of dismissal be confirmed and ordered executed. 

J. Inclosed are a draft of a letter for your signature., trans
mitting the·record to the President for his action., and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet 'With approval. 

Q - .... 

Myron C. Cramer., 
Major General., 

The Judge Advocate General. 

4 Incls. · 
· Incl 1 - Record of trial. 

Incl 2 - D.t't. of ltr. for 
·s1g. Sea. of Yfar. 

Incl 3 - Form of Executive 
action. 

Incl 4 - ¥emo from Commanding 
General, Army Air Forces. 

(Sentence confirmed. G.C.M.O. 439., 16 Aug 1944) 
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WAR DEPART'rAENT 
Arll\1 Service Forces 

In the Office of .The Judge A.dvocate General 
Washington, n.c. (161) 

SPJGQ 
c:iir 255607 \9 MAY 1944 

UNITED STATES ) II CORPS 

v. ~ Trial by G.C.M., convened at 
) Camp Shelby, Mississippi, 21-

Second Lieutenant EDWARD ) 22 April 1944. Disnissal. 
J. BRD!GENBERG, JR. ) 
(0-1309207), Company G, ) 
442nd Infantry. ) 

OPJNION of the BOARD OF REVml 
ROUNDS, GAMBRELL and FREDERICK, Judge Advocates. 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board subnits this, 
its opinion, to The Judge Advocate General. 

2~ The accused was tried upon the following Charge and Speci
fications 

CHARGE, Violation of the. 61st Article of War. · 

Specifications In that Second Lieutenant Edward J. 
Bringenberg, ·Junior, Company "G" 442d Infantrf 
did, without proper leave, absent himself from 
his station and duties at Camp Shelby, Mississippi 
:f'rom about 0001 8 April 1944, to about 2100 12 
April 1944. 

He pleaded guilty to, and was .found guilty of, the Charge and its Speci
fication. No evidence of previous convictions was introdU3ed. He was 
sentenced to be dismissed the service. The reviewing authority approved 
the sentence ani forwarded the record of tr:ia.l for aqtian under Article 
of War 48• 

.3. The canpetent evidence of record for the prosecution rre.y be 
sumnarized as follows, 

Captain William Aull, Comrre.nding Officer, Company G, 442nd 
Infantry, Camp Shelby, of wh:i. ch organization accused is a member, 
testified that the accused was absent, without his knowledge or per
mission, between 8 .1pril and 12 April 1944 (R. 6A). In addition, 
duly authenticated extract copies of the morning report of the canpany, 
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establishing ac·cused• s initial absence without leave on 8 April 1944, 
and his return to military control on 12 April 1944, were introduced, 
without objection by the defense, and received in evidence as Prose
cutions Exhibits B. and C respectively. 

Accused, having rad his rights explained to him prior to 
trial by the defense coonsel and again in open court by the President 
of the· Court (R. 6A., 6B), elected to make an uns-.orn statement in 
these words: 

"I just want the Court to understand the reason for 
being AYIOL was not to avoid hazardous duty lrl.th the 442d 
Infantry, and I do want to go overseas with them". 

The Court called as its own witness Major Carl Heune, Corps 
of:w.litary Police., Gamp Shelby, who testified that, as the result o! 
a telephone call. from the Lieutenant Colonel of the 442d Infantry, he 
and three others went to a house, the address raving been supplied 
him., at about-9:55 p.m. on l2 April (R. 6c). He asked the lady who 
call¥3 to the door if accused was present. She said no but to try the 
Forest Hotel (R. 6D). Just thai a soldier reported to a sergeant in' 
his party that ha had seen a soldier in a window of the house, where
upon witness threatened to get a search warrant immediately. The lady 
th~n asKed the Major to -wait a minute. In about 15 minutes accused 
himself came out of the house en to the porch. Witness placed accused 
under arrest then and there, warned him of his rights under Article 
of Viar 24, and immediately thereaft·er returned him to Camp Shelby (R. 
6D). 

The Coo.rt also called as its witness Lieutenant Colonel James 
Handley, 442d Infantry, Camp Shelby, accused's Battalion Coimnander 
(R. 6D) who testified that this organization had been alerted prior 
to his receiving the report of accused I s absence; but when asked whether 
accused -was a member of the battalion when it was alerted, and whether 
Article of War 28 was read to him, witness replied, "I am not certain" 
(R. 6E). 

4. The witnesses called by the Court established termination of 
"lccused I s absence without leave by apprehension. The Court also in
quired into the status of accused's unit llhEll he 118nt AWOL. This latter 
incpiry was obviously pro~pted by accused's negative statement as a 
witness in his own beralf, that he had not gone absent without leave 
to avoid hazardous duty•. The evidence thus obtained did not clarify 
trat issue. The Specification does not charge any more than absence 
without leave. However, the inquiry of the Court, while irregular, 
was not na terially prejudicial to any substantial right of accused 
(A..W. 37). Accused's plea, together with the evidence of record, is 
amply sufficient to legally sustain the findings and to support the 
sent,ence. 

- 2 -
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5. war Department records disclose tlB t this officer is now 
23 y-ears of age and single. He graduated frOlll the Vfest Hazelton 
High School, West Hazelton, Pennsylvania in 1939, and attended 
Pennqlvania State College £or two years, 1940-42. He bas been 
empleyed as a clerk in a grocery store and was temporarily- empleyed 
by- the United States Bureau of Ehtomology-. He served two years 
(1940-42) in the R.O.T.c: at Pennsylvania State College. He enlisted 
in the umy- 9 July 1942, attended Officers Candi.date School at Fort 
Benning, Georgµ., was commissioned a second lieutenant, Infantry, 
Army of the United Stat~s and reported for active duty on 25 January 
1943. 

6. The court was le galzy constituted. No errors injuriously 
a!fectinf the substantial rights of the accused were committed during 
the trial. The Board of Review is of the opinion that the record of 
trial is legally sufficient to support the find:ings of guilty and the 
sentence and to warrant confirmation of the sentence. Dismissal is 
authorized upon conviction of a violation of .Article of War 61. 

4/. ~ il /
Jt~11L-·-.fJ.~ Judge Advocate. 

J 

tJ,:,,ll·- )t £~Judge Advocate. 

~~ Judge Advocate. 

-3-
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1st Ind. 

war Department, J.A.G.o., 2 6 MAY l944 - To the Secretary of War. 

l. Here"llith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
cas~ of Second Lieutenant &iward J. Bringenberg, Jr. (0-1309207), 
Company G, 442nd Infantry. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of 
guilty and the sentence and to warrant confirmation of the sentence. 
I recommend that the sentence be confimed and carried into execution. 

3. J:nclosed are a draft of a letter for your signature, trans- · 
mittjng the record of trial to the President, together with a form 
of ~cutive action designed to carry into effect the recommendation 
herei.nabove made, should such action.meet with approval. 

Myron c. Cramer, 
Major General, 

'lhe Judge Advocate General. 
, 

3 Incls. 
1 - Record of tr:ial. 
2 - Dft. ltr. sig. of s/w. 
3 - Form of action. 

{Sentence confirmed. G.C.M.O. 350, 15 Jul 1944) 



Yf.AR DEP.ARTMENT 
Army Servioe Foroes 

In the Offi oe of. The Judge Advooate General 
(165)Washington, D.C. 

SPJGK 
CM 255610 

31 MAY 1S4~ 

UNITED STATES ) 70TH INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., oonvened at Camp 
) Adair, Oregon, 1 May 1944•. D~s

Seoond Lieutenant GORDON ) missal and total forfeitures. 
L. GUSTAFSON (0-1319382), ) 
Infantry. ) 

OPINION of the BOARD OF REVIEW 
LYON, ANDREWS and SONENFIEID, Judge Advooates .• 

1. The reoord of trial in the oa.se of the offioer named above has 
been examined by the Boa.rd of Review and the Board submits this, its 
opinion, to The Judge Advooate General. 

2. The accused was tried upon the following Che.rge and Speoifioationsa 

CHARGE& Violation of the 61st Artiole·of Wa.r. 

Specification la In that 2nd Lieutenant Gordon L. Gustafson, 
Infantry, did, without proper leave, absent himself from 
his station at Camp Haan, California. from a.bout 13 March 
1944 to about 17 March 1944. 

Specification 2 a (Finding of guilty disapproved hl' reV1eWing, 
authority). · 

Specification 3a In that 2nd Lieutenant Gordon L. Gustaf'son, 
Infantry, did, without proper leave absent ·himself from his 
station at Camp Adair., Oregon from about 10 April 1944 to 
about 19 April 1944. 

The accused pleaded guilty to and was found guilty of the Charge and all 
speoifioations. Evidence was introduced of one previous conviotion by 
general court-martial of absence withqut leave in violation of Article of 
War 61. He wa.s sentenced to dismissal, total forfeitures, a.nd to be 
confined at ha.rd labor,for five yea.rs. The reviewing authority ~isapproved 
the findings of guilty of Specification 2, approved the sentence,· but re
mitted the confinement imposed, a.nd forwarded the reoord of ~rial for action 
under Article of Wa.:r 48. 

3. Jlithout objection, certified extract copies-of the morning report 
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of aooused 1s organization were introduoed showing acoused absent without 
leave as alleged in Speoifioations 1 and 3 (R. 6.7J Exs. A,C,G,H). 

Defense. 

Captains Howard M. Burkett and R. A. Welzer, Medioal Corps neuropsy
chiatrists. eaoh testified that he had examined the aooused and found him 
to be a chronio alooholic. Captain Welzer stated that a.ooused "uses al
coholism as a means of release. He has no control over it a.nd never will 
have any control unless he is aotually led and guided by soneone who has a 
lot of time" (R. 8-11). 

The aooused, a~er being properly advised of his right to testify, 
testified under oath that he is 34 years old, married, and the father of 
three children. He was an enlisted man in the regular Army from 1936 to 
1939; regular Army Reserve from 1939 to 1941. He reenlisted 8 June 1942 
and was oollllllissioned a second lieutenant, Infantry, 8 !i!ay 1943. He was 
a postal clerk in civilie.n life and was onoe arrested for drunkenness. Be 
stated that without solicitation on his part he was selected for and. 
assigned to ~ffioer Candidate School. Fort Benning. Georgia (R. 12,13). 

4. lf'ar Department records show that accused is 33 years and six months 
of age and married. He is a high school graduate. The records confirm his 
testimony with respect to prior enlisted service in the regular Army. He 
was tried a.nd convicted by genera'! court-martial in November 1943 for the 
offense of absence without leave (7 days) in violation of Article of War 61 
a.nd sentenced to dismissal. Th.e sentence was confirmed by the President 
but oo!mnuted to a reprimand. 

On 1 April 1944 accused tendered his resignation as an officer for the 
good of the service. Within 10 days from that date and before final action 
had been taken upon his resignation the accused absented himself without leave 
from his organization for :a. period of nine days (this offense is the subjeot · 
of Specification 3 herein). 

5. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affeotine; the substantial 
rights of the accused were committed during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
the findings of guilty a.nd the sentence and to warrant confinnation of the 
sentenoe. Dismissal is authorized upon conviction of violation of Article 
of Yfar 61. 

- 2 -

Advocate. 

Advocate. 

Advocate. 
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lat Ind. 

War Department, J.A.G.O., 2, 3 JUN 1944 - To the Secretary of War. 

1. Herewith transmitted for the aotion of the President are.the 
reoord of trial and the opinion of the Board of Renew in the cue of 
Second Lieutenant Gordon L. Gustafson (0-1319382). Infantry. 

2. I conour in the opinion of the Board of Review that.the record 
of trial. is legally sufficient to support the findings and sentence as 
approved by the reviewing authority and to warrant confirmation of the 
sentence. The evidence shows that accused ia a ohronic alcoholic and 
that he has no proper appreciation of the responsibilities of a com
missioned of'fioer. I recommend that the sentence be oonfirmed but that 
the forfeitures be remitted and that the sentenoe as thus modified be 
carried into execution• 

.3. Inclosed are a dra.fi of a letter for your signature trans
mitting the record to the President for his action and a form of Exe
outiTe action designed to oarry into effect the recommendation herein
above made, should such aotion meet with approval. 

C! - ~-- - ... 

Myron c. Cramer, 
Major General, 

3 Inols. The Judge .Advocate General. 
Inol.1-Reoord of trial. 
Inol.2-Dra.ft of ltr. 

for sig. Seo. of War. 
Inol.3-Fo:rm of Ex. action. 

(Sentence as approved by reviewing authority confirmed, forfeitures 
remitted. G.C.M.O. 426, 4 Aug 1944) . 
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WAR DEPARTUENT 
Army Service Forces 

In the Office o.f The Judge Advocate General 
Washington, D.C. 

SPJGN 
CM 255612 2 9 MAY 1:144 

UNITED STATES ) SECOND AIR FORCE 
) 

v. Trial by G.C.1!., convened at ~ Arrru' Air Base I Biggs Field, El 
Second Lieutenant REX A. ) Paso, Texas, 24 April 1944. 
STAGE (0-740971) 1 Air Corps. ) Dismissal. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, SHEPHERD and GOLDEN, Judge Advocates 

-----·--
1. The Board of Review has examined the record o.f. trial in the 

case of the officer named above and submits this, its opinion., to The 
Judge Advocate General. 

2. He was tried upon the following Charge and Specifications: 

CHARGE: Violation of the 96th Article of War. 

Specification l: In that Second Lieutenant Rex A 
Stage, MJ., 410th Base Headquarters and Air 
Bsi.se S(llladron, Training Unit, did, near Fort 
Stockton, Texas., on or about ~ March 1944 
violate the provisions of paragraph 16 'a (1)
(d), Army Air Force Regulation 60-16, .dated 
6 March 1944., by ¥hen and there wrongfully 
and w.i.llfully flying a B-l7F airplane at an 
altitude of less than 1'ive hundred feet above 
the surface of the earth., lihile not in the 
process of take-of£ or landing. 

Specification 2: In that Second Lieutenant Rex A 
Stage, AC., 4lOth· Base Headquarters and Air 
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Base Squadron, Training Unit, did, ·near Fort 
Stockton, Texas, on or about 20 March 1944, 
wrongfully and recklessly oi;,erate a B-l7F 
~lane in such a manner as to collide with 
a passenger bua operating on a public highway 
thus endangering the lives of the occupants 
of said bus and causing damage to said bus. 

He pleaded guilty to and was founa guiity of the Charge and its two 
Specifications. He was sentenced to be dismissed the service and 
to for.tei t all pay and allowances due or to become due. The renewing 
authoriv remitted the forfeitures, approved the sentence and for
warded the record o.t trial tor action under Article of War 48. 

3. The ev.i.dence for the prosecution, supplementing the accused's 
pleas of guilty, shows that on the evening o.t .20 March 1944 the accused 
was the pilot of a four motored B-17F bomber which took o.t.t from the 
Arrrry Air Base, Pyote, Texas, at about 1900 o'clock on a scheduled 
routine •slow-ti.JnEI' .tl.ight. He was accompanied by First Lieutenant 
'William M. Thompson, co-pilot, Staff Sergeant John E. tbyle, engineer, 
and Sta.t! Sergeant Ralph v. Mul.i'ord, radio operator. The night was 
not an experimental one and the Director of Flying Train:i.Dg at the 
field bad not authorized either the pilot or co-pilot to fly at 
altitudes of less than 500 feet during the flight except in taking 
off and landing. Pursuant to existing orders the' landing gear .or 
the plane was not retracted during the night (R. 14, 15, l7J Ex. 5). 

Before dark at about 1950 o•clock a Kerrville Bus Company's 
bus, operated by driver Thomas H.- Oliver and occupied by 28 passengers, 
ns proceeding along the higlnrq about ..30 mile3 from Fort Stockton, 
Texas, on its regular run from Pecos, Texas, to the former city when 
a tour motored plane, 'Which had .thereto.tore been observed by the bus 
driver in ti.."8 distance, suddenly swooped down over the bus causing 
it to sway and terri!ying its passengers.· The plane's landing gear 
struck the top of the bus damaging three pieces of luggage and the 
canvas cover over them aIXi leaving wheel marks along the entire 
length of the bus' top. This damage was not discovered until the 
bus reached Ft. Stockton, Texas, and upon its discovery the dri.Ter 
then reported .the incident to the appropriate authorities. There
after photographs showing the damage were taken and a.tter proper 
identification they were admitted into evidence. The plane, af't;er 
the above incident, gradually gained altitude above the bus• height 
of 9 .feet zi inches and new away to the northeast. None of the 
passengers were injured although they ere severely i.'rightened and 
the damage to the bus and the luggage ns inconsequential. The bus 

http:Train:i.Dg
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driver was unable to identify the plane by mmber but described it 
as a four mtored bomber. .According to one of the sergeants in the 
plane a "slight bump" was experienced by the plane and its occupants 

.as it passed over the bus but when he looked back the bus was pro-
ceeding on its way llhich .tact he reported to tbs accused who waa 
piloting the plane which at such time ,ras traveling at a speed of 
about 160 miles per hour (R. 6-14, 14-17; Exs. 2-4). · 

'?he accused made no report .of the incident when he returned 
to the field. An or:l.ginal AA:F Regulation No. 60-16, dated 6 Karch . 
1944 was admitted into evidence. .A.eeordillg to paragraph 16 a (l) (d) 
thereof ~ a plane under the c ireu.mstance above shown below 500 
feet above the ground was prohibited (R•. 6; Exs, 1, s). 

4. The e'Vi.dence for the defense shows that four of the accused 111 
superior officers, including his present an1 former conmanding o:t:ti
cers, considered him an excellent ofi'icer, pilot and instructor and 
that he 110uld be welcomed to their respective organizations notwith
standing his alleged dereliction. He had neTer been subjected to 
pre"Vious disciplinary action and was a splendid morale builder (R. 17-19, 
20-22, 22-27, 27-30). . 

The accused., after explanation of his rights as a 'Witness, 
testified that at the tins he was shown the charge meet during the 
investigation, the first Specification only was shown thereon. He ad
mitted knowledge of the pro'Vi.si.ons of the flying regulation abon 
mentioned, the oecuITenee of the incident and bis failure to report 
it. He was unable to explain his actions except that he bad been 
seized w1.th a very strong impulse to get "the feel• of the plane at 
a ver.r low .fl.ying level even while realizing that such action would 
violate the regulation. 'When his commanding o:t.ficer bad questioned 
him about the1 incident, he had readily achitted it aJXi accepted . 
responsibility therefor to the exclusion of his co-pilot (R. 31-40). 

s. Specifications l and 2 of the Charge respectively allege that. 
the accused on or about 20 ~ch 19"4 near Fort Stockton, Texas, 'Wl'Ong
i'ully aJXi willi'ull.y violated a named provisions o:t J.JF ReguJa tion No. 
60-16, dated 6 March 1944, by i'ly1ng a B-l?F plane at an altitude of 
less than 500 feet above the gm und while not 1n the process of taking 
off or landing and that on such occasion. he wrong.tully and reckless'.cy' 
operated such plane by causing it to collide w1 th a passenger bus on 
a public highway thereby endangering the lives of the·occupants of · 
the bus and damaging it. "Disobedience of standing orders" is con
duct prejudicial to good order and military discipline (M.C~M. 1 1928, 
par.152~). The reckless operation of a plane so as to endanger the 

- .'.3 -
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plane and its. occupants and ci:vilians upon the ground and their pro
perty is clearly conduct of a nature to bring discredit upon the mili
tary service an:i also prejudicial to good order and military discipline 
because such operation is likewise condemned by the first paragraph of 
the regulation above mentioned (Id., C"li 24868.3, Amaral, 26 February 
1944). 

The tll) Specifications clearly allege two separate aid distinct 
· of.fenses and consequently the court properly denied the motion of the 

defense •to strike" Specification 2 because of the asserted reason that 
it was a mere multiplication of offenses. Likewise the c:>urt properly 
denied the motion of the defense "to s tn,.ke" such Specification because 
:1.t was not upon the charge sheet when it was ~hmm to the accused during 
the investigation arid for such reason the investigation did not comply 

11".i.. th Article of War 70. According to the accused's own testimony he 
was fully advised of the incident that was being investigated so that 
he was not misled or mistaken oo ncerning any particular thereof. The 
fact that the incident included the conmd.1ssion of two separate offenses 
which ware ultimately alleged in tvD Specifications did·not necessitate 
further investigation because the adnrl.nistration of justice would not 
have been aided thereby (M.C.M., 1928, par• .34) •.. 

The evidence .for the prosecution conclusively supplements 
the accused's pleas o.f guilty and.. establishes his guiit as alleged be
yond a reasonable doubt. The regulation was ·shown to be in existence. 
and applicable. It prohibited the operation of military planes by 
military pilots within the continental liml.ts of 'the United States 
under the circumstances shO'Wil within 500 ·.feet of the ground. The ac
cused rm1st be presumed to have had both actual and constructive 
knowJ,.edge thereof' even if he had not by his pleas of guilty and his 
own testimony admitted such lmowledge. The testimony of the' bus driver., 
the se,rgean+, and the di.rectoi• of training at the field abundantly 
establishes every element of the offenses charged which are likewise 
admitted by the acc1?-sed by his.pleas and in his mm testimony with-
out even a semblance of extenuation. The recklessness involved in 
diving a gigantic .four motored bomber at a speed of 16o miles per 
hour upon a passenger bus so that contact is made between the two 
machines surpasses understanding. Only attendant good .fortune pre
vented destruction o! both machines and their occupants. Such good 
fortune., however., does not exculpate the accused's guilt. All of 
the evidence, therefore., supplements the accused's pleas of guilty., 
and beyond a reasonable doubt establishes his commission of the of
fenses alleged, amply supporting the .findings of guilty o.f the Charge 
and its Specifications. 

-4-
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. 6. The accused is about 24 years old. The War Department records 
show that he has had enlisted service .trom 22 June 1942 until 10 March 
1943 when he ns commissioned a temporary second lieutenant upon. com
pletion o.t Officers' C&!ldidate School and that he has had actiYe duty 
as an o.t'fioer since the latter date. 

7. The court was hlgal~ constituted. No errors injuriousl.J' 
a!.fect1ng the .su.bstantial rights 0£ the accused were coDllitted du.rl.ng 
the trial. For the reasons stated the Board 0£ Review is of the op
inion that the record of trial is legal~ sufficient to support the 
findings o:r guilty of the Charge and its Speci.f"l.catLons and the sen
tence, and to warrant confirmation thereo.f. Dismissal is authorized 
upon conTictiou of a v.1.olation of Article of War 96. 

Judge .AdTOcate. 

Judge Advocate. 

~ s -
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SPJGN 
CM 255612 

1st Ind. 

War Department., J.A.G.o • ., 
9

. JUN 1944 - To the Secretary of War. 

1. Herewit~ transr:d.tted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Rex A. Stage (0-740971)., Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
sentence as approved by the reviewing authority and to warrant 
confirmation thereof. I recommend that the sentence of dismissal 
be confirmed and ordered executed. 

3. Inclosed are a draft of a letter for your signature., trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry .into effect the foregoing recom
mendation., should such action meet with approval. 

~ • ~oa---..,.____ 

Myron c. Cramer., 
Major General, · 

The Judge Advocate General. 

4 Incls. 
Incl l - Record of tr-lal. 
Incl 2 - Dft. of ltr. for 

sig•. Sec•.of War. 
Incl 3 - Form of :C:Xecutive 

action. 
Inql 4 - Memo from General 

Arnold. 

(Sentence confirmed. o.c.M.o. 378., 18 Jul 1944) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. (175) 

SPJGQ 
CM 25'5741 30 MA'119.-

UNITED STATES ) INFANTRY REPLACEMENT TRAINING 
} CENTER 

v. ) 
) Trial by G.C.M., convened at 

Private JAMES H. PARKtlt ) ·Camp Blanding, Florida, .3 May
(34900555), Company F, ) 1944. Dishonorable discharge 
217th Infantry Training ) and confinement for life. 
Battalion. ) Disciplinary Barracks. 

--·---· 
REVIEW by the BOARD OF REVIEW 

ROUNDS, GAMBRELL and FREDERICK, Judge Advocates 

l. The Board of Review has examined the record of trial. in the 
case of the soldier named above. 

2. The accused was tried.upon the following Charges and Speci-
fications1 , 

CHARGE I: Violation of the 58th Article of war. 

Specifications In that Private James H. Parker, Company F, 
217th Infantry Training Battalion did at Camp Bland
ing,' Florida on or about 15 April 1944 desert the 
service of the United States and did remajn absent in 
.desertion until he was apprehended at or near Lake 
Bu~,er, Florida on or about 16 April 1944. 

CHARGE IIa Violation of the 69th Article o.t: War. 

Specification: In that'Private James H. Parker, Company F, 
217th Infantry Training Battalion having been duly 
placed in confinement in Stockade #l Camp Blanding, 
Florida on or about 20 March 1944 did at Camp Bland
ing, Florida on or about 15 April 1944 escape from 
said confinement before he was set at liberty by 
proper authority•. 

· CHARGE III: Violation of the 93rd Article of War. 
(Finding of not guilty). 

Specification: (Finding of not guilty). 
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He pleaded not guilty to all Charges and Specifications, and was found 
guilty of all Charges and Specifications., except Charge III and its 
Specification of which he was found not guilty. Evidence was introduced 
of three previous convictions., (a) by summary court-martial for absence 
without leave (l day), in violation of Article of Viar 61; (b) by summary 
court-martial for absence without leave (3 days)., in violation.of Article 
of War 61; and (c) by general court-martial for absence without leave 
( 9 days)., in violation of Article of War 61. He was sentenced to be 
dishonorably discharged the service., to forfeit all pay and allowan<!es 
due or to become due, and to be confined at hard labor., at such place · 
as the reviewing authority' might direct for life. The reviewing 
authority approved only so much of the finding of guilty of the Speci
fication of Charge I as involves a finding of guilty of'desert.ion until 
surTender at Lake Butler., Florida., approved the sentence., designated 
the United States Disciplinary Barracks., Fort Leavenworth., Kansas., as 
the place of confinement and forwarded the record of trial for action 
under Article of War 50!. 

3. Evidence for the prosecutions 

'l'he accused was placed in confinement in Stockade No. 1., Camp 
Blanding., Florida., on 20 March 1944 (Pros. Elc. l). He was not there
after released from confinement by proper authority (R. 5). On 15 April 
1944 three prisoners., one of whom was the accused., were assigned by the 
stockade to Private Dale .I!:. Hall., an armed guard., who was •told to take 
them to the infirmarya. Private Hall. waited outside of the infirmary 
while the prisoners went in. When the prisoners came out of the 
infirmary., Private Hall. was directed by a superior officer •to take them 
to Service Club #1 and police the area•. Private Hall further testified 
as follows, · 

8i'ie policed the area and had just finished empty-
ing the waste cans. The gnats were quite thick and 
one was bother:ing me quite a lot., and I reached around. 
like this (witness demonstrated movement of brushing 
:insect of£ his neck) and the next thing I lme,r I was 
on the ground. I struggled a little bit tmtil I was 
struck on the head. My gun was taken away from me 
and the gun was pointed at me. The l!len walked away 
backwards and then they turned around and ran. I 
immediately went into the Service Club and called 
the stockade., and that was the last I saw of tllem• 
(R. 7., 8). 

When asked if he knew whi~h of the three prisoners pointed the gun at 
him., Private Hall stated it was the accused. He further testified 
that this blow on the head momentarily knocked him •completely out• 
(R. 8). '.1.'he gun was a 12-iauge shotgun and was loaded {R. 10). · 

-2-
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On the following day, 16 April 1944, the military police, with the 
aid of civili~ authorities and bloodhounds, conducted a search for the 
accused in ,an area near Lake Butler, lt'loz:ida, a distance of approximately 
fifteen Jl\iles from Camp Blanding. Corporal Bert April, a member of the 
searching party who -stayed near the radio in the car in order to be in · 
contact with Camp Blanding, testified he next saw the accused, •at approxi
ma~ly 4 o'clock•, when there was •one· other person shackled to.him beside 
the road•. -Accused was later •brought to Camp Blandinga •. The accused was 
wearing •o. D. clothes• when apprehended (R. 10, 11). 

There was introduced in evictence a general court-martial order, 
dated 17 April 1944, approvin(; a sentence of dishonorable discharge, 
~otal forfeiture of all pay·:and allowances due or to. become due and 
confinement at hard labor for five years, adjudged against the accused 
on 10 April 1944 by reason of conviction of absence without leave 
(Pros. Ex. 2). This order directs execution of the sentence, but sus-
pends that portion thereof adjudging dishonorable discharge until the 
soldier's release from confinement. 

4~ Evidence for the defense: 

No evidence was introduced b;y the defense. The accused, havine 
been advised as to his rights as a witness, elected to remain silent. 

5. All of the elements:of the offense alleged in the Specification 
of.Charge I are fully established by competent and legal.evidence of 
.record. Accused's absence 'without leave is too clear to require f'Urther 
d:i.scus~ion. Yi1lile the duration of his absence was only one day, his 
intent permanently to absent himself from his organization is plainly 
inferable from the circumstances surrounding his escape from confine-. 
ment, viz., a violent assault upon· the armed sentry guarding him, taken 
in conjunction with the fact that at the time of his·escape he as a 
eeneral prisoner had just cOl!Dilenced the service or a sentence of five 
years confine~~nt at·hard labor. An .inference of accused's intent not 
to return may be drawn from the fa.ct that he :thad escaped from confine
ment at the. time he absented himsel.fa (MCM~ 1928,, par. 130). 

· Since the fact of accused's alleged apprehension was not definitely 
shown by competent evidence of record, •the only presumption that arises 
is that involving the lesser degree of guilt, viz., that the absence was 
terminated by surrender• (Dig. Op. JAJJ 1912-1940, sec. 416 (?) ). The 
action of the reviewing authority was, therefore, proper. 

That portion of the sentence adjudged against the accused on 10 
April 1944, which involved dishonorable discharge, having been sus
pended by the general court-martial order of 17 April 1944, (Pros. Ex. 

· 2) the accused, although a general prisoner, retained the status of a. 
soldier and could be tried for desertion (Dig. Op. JAG 1912-1940, sec. 
359 (15)). 
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6. As to the offense alleged in the Specification of Charge II, 
the evidence is clear that the accused was placed in confinement in 
Stockade No. 1, at Camp Blanding, Florida, on 20 March 1944, that he 
was not thereafter released from confinement by proper authority, and 
that by resort to the use of force and violence he escaped from an 
armed guard on 15 April 1944 and thereupon departed from the carrp area. 

Confinement of accused in ti1e stockade at Camp Blanding was proved 
by a duly authenticated extract copy of the morning report of the stock
ade, plus the additional fact that the accused was, at the time the 
instant offense was committed, serving a court martial sentence of con
finement. uA confinement is presumed to be legal• (Par. 139 (b) MCJl 
1928). 

The Board of Review is of the opinion therefore, that the evidence 
is legally sufficient to support the conviction of the offense alleged. 

7. The charge sheet shows that the accused is 21 years old and 
that he was inducted in the service at Camp Forrest, Tennessee, on 
29 September 19La, with no prior service. 

8. The court was legally constituted and had jurisdiction over 
the accused and the subject matter. No errors injuriously affecting 
the substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review the record of triai is legally 
sufficient to support the findings of guilty and the sentence and to 
warrant confirmation of the sentence. 1'he sentence imposed by the 
court is authorized upon a conviction of a violation of Article of 
War 58. 

~~uc,Je Advocate, 

~~~"· .& .k«cM t,,.JL.puctge Advocate. 

~ ~udge Advocate. 
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SPJGK 
CM 255770 

2 5 MAY 1944 

UNITED STATES ) 20THARMORED DIVISION 
) 

v. ) Trial by G.C.M•• convened at Camp 
) Campbell. Kentucky. 11 March. 21.22,24 

Private First Class TOMMIE ) and 25 April 1944. Dishonorable dis
WILLIAMS (36798189 ), 674th ) charge and confinement for life. 
Ordriance Ammunition Company. ) Penitentiary. 

REVn..w by the BOARD OF REVIEW 
LYON. ANDREUS and SONENFIELD. Judge Advocates. 

1. The Board of Review ha.a oxamined the record of trial in the oase 
of the soldier named above. 

2. The accused was tried upon the following Charge and Specification• 

C&RGEa Violation of the 92nd Article of liar. 

Specifications In that Private First Class Tommie Yiilliam.s. 
3218th Quartermaster Service Compan;y. did. at Camp Campbell, 
Kentucky. on or about February 14. 1944. with ma.lice afore.. 
taought. willfully. deliberately, feloniously, unlawfully, 
and with premeditation kill one Private First Class Donald 
N. Lewis. 3218th Quartermaster Service Company, a human 
being, by shooting him with a carbine. 

The accused pleaded not guilty to and was found guilty of the Charge and 
Specification. No evidence o~previous convictions was introduced. Ba wa.s 
sentenced to be dishonorably discharged the service, to forfeit all pay 
and allowances due or to become due• and to be confined. a.t ha.rd lAbor for 
the term of his natural life. The reviewing authority approved the sentence, 
designated the United States Penitentiary, Terre Haute, Indiana., as the 
place of confinement, and forwarded the record of trial for action under 
Article of War so-}. 

3. On the afternoon of 14 February 1944, Private First Class Donald 
N. Lewis of the 3218th Qua.rte:nna.ster Service Compa.ny, Camp Campbell, 
Kentucky (hereafter referred to as the deceased) wa.s instantly tilled as 
the result of a gunshot wound in the head. The.fatal shot came from & 

oarbine in the hands of Private First Class Tommie Williams, 3218th 
Quartermaster Service Company, Camp Campbell, Kentucky. hereafter referred 
to as the accused. The deceasedwa.s quartered in barracks V-4. The accused 
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was quartered in barracks V-21 (R. 17,93). About 6a40 p.m. on 14 February 
1944, Captain Clifford o. Richey, Medical Corps. Station Hospital, C~ 
Campbell, Kentucky, in response to a call went to the second floor of 
barracks V-4 and ~here found on the floor the dead body of a colored 
soldier. The body was in a prone position; the face and head were in a 
large pool of blood,which had come from the nose and eyes and the occiput 
or right rear portion of the skull. In the opinion of Captain Richey, 
death had been instantaneous. The soldier had been dead about three
quarters of an hour and from the character, and appearance of the wound, 
the shot which caused the death was fired at close range (R. 11,16,87,88). 

The following·witnesses testified concerrJ.nb the tacts and circum
stances surrounding the homicide a Corporal William D. Windrow (R. 9-22 ), 
Private First Class Robert Avery (R. 28-49), Private James W. Calhoun 
(R. 49-55 ), Private Willie Abron (R. 55~59 ), Sergeant Louis H. Baldwin . 
(R. 60-67), Private Robert B. Finn (R. 68-7~, Private Earl Gaither (R. 
75-82), and Private Vernon King (R. 138-159), all of whom belonged to. 
accused's organization and were quartered in befraoks V-4, and most of 
whom were eye witnesses. 

Captain Charles W. Sims, Executive Officer 143rd Quartermaster Bat
talion, testified to statements ma.de in his presence by the accused a few 
hours after the shooting (R. 88-90), and First Lieutenant &lmett L. Barlow, 
~uartermaster Truck Company, who conducted the investigation of the charges, 
testified as to statements made to him by the accused in the course of the 
official investigation (R. 135-138). 

A summary of the evidence is as follows& 

About 5 o'clock on the afternoon of 14 February 1944, the accuaed we.a 
at Post Exchange No. 4, Camp Campbell, drinking beer with other soldiers 
of his company. The deceased joined the ~roup and very shortly thereafter 
the accused was either "pushed or knocked down" by the. deceased. Corporal 
Windrow, in order to prevent any further disturbance, took the deceased 
fr1Jm the post exchange to the company area.. Deceased wanted to return 11to 
straighten things out" with the· accused, but Windrow persuaded him not to 
do so. Windrow stated that he did not know whether the deceased was drunk 
or not. He said deceased was talking quite a bit but "wasn't staggering 
or anything11 (R. 18,19). Later on the deceased returned to his barracks 
building V-4. Here he secured his mess kit and went to the mess ha.11 for 
the evening meal (R. 29 ). Corporal Windrow stated that the mea.l wu served 
cafeteria. style and that the aooused (who was a cook) was behind the food 
counter. Vlhen deceased moved up the line opposite accused, accused asked 
d,eceased why he had knocked .him down. Deceased replied that he was only 
pla.ying and that no harm we.a intended. Accused said to deceased that 11he 
wa.s going to get him for i t 11 (R. 19,20,44). 
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Private First Class Robert Avery testified that between 5 -and 6 o'clock 
p.m. he saw accused and deceased coming up the stairs in barracks V-4. 
Avery stated that. ''when the chow whistle blowed" the deceased got his 
mess kit and left; but that the accused remained and that he heard ao-
cused say to someone that "he was going to kill him if its the la.st thing 
he did11 (R. 29,38,40). After mess deceased returned to his barracks. 
While he was standing beside his bunk drying his mesa kit, the accused 
entered the main barracks from a. smaller room at the other end of the 
building. The accused was carrying a carbine in his right hand with the 
stock up and the barrel down. One witness said he was carrying it a.t 
port (R. 76,77). When within about 10 feet of where deceased was standing, 
accused asked deceased why he had hit him. The deoeased replied that he 
did not hit him or that he was only playing, or words to that effect, and 
at the same time took a step or two towards accused. He ma.de no threat
ening gesture. Thereupon the accused with one hand raised the carbine 
about chest high and without talcing aim or sight, shot and killed the 
deceased {R. 30,42-44,61,70,72-73,76,77). Immediately after the shooting 
the accused operated the bolt of the carbine and told other soldiers who 
were present that if a:ny of them moved he would kill them also (R. 30,45, 
54,77). Accused then proceeded to the other end of the barracks, thence 
dawn.the stairs and across the compa:ny street where he was met by his 
commanding officer, "Lieutenant Cole". He sa.l·uted Lieutenant Cole and 
handed him the carbine, saying that if any lllB..ll hit him he had to die 
(R. 30,31,45,52,61,62,71,78). Private Avery said that accused as he spoke 
to Lieutenant Cole did not appear to.~ excited. Sergeant Baldwin stated 
that accused was "very excited, upset, nervous and highly emotional 11 (R.63). 
Immediately after the shooting and as he was leaving the second floor of 
barracks V-4, accused wa.s heard to say "anybody that.hits me, ha should be 
dead" (R. 58,59) or "the man that hits me had to die 11 (R. 54,58,59). 

Later that evening a preliminary investigation was begun by Major 
Clifford T. Riordan. About 9130 p.m., after several witnesses had been 
interviewed at battalion headquarters, the aooused we.a' called and his 
rights fully explained to him. Accused stated to the investigating 
officer, "I understand it, I wsht-to tell everything about what happened•. 
"Colonel Pitts, Colonel 'Wilson and Colonel Kirshner" were of the opinion 
that the accused did not at that time have complete grasp of himself and 
ordered that the investigation be temporarily suspended, and that the ac
cused be taken to the stockade (R. 88). Major Riordan in turn instructed 
Captain Charles W. Sims to take accused to the hospital for a blood test 
and then to the stockade for confinement, and directed that accused was 
not to talk to anyone until further orders from Major Riordan (R. 88-114). 
Thereafter, between 10145 and 11115, while Captain Sims was waiting a.t 
headquarters for transportation, the accused said to him, "Captain, you 
wouldn't hit me, would you 'l". Captain Sims replied, "Non. Accused then 
said, "Baca.use if you do, you'll have to die, beca.use anybody that hits 
me either has to die or I have to die". Accused repeated this statement 
two or t~ee times between the headquarters and the stockade. In the 
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opinion of Captain Sims the accused's manner was "nothing out of the 
ordinary.**• He asked for a cigarette, smoked it normally as~ 
man would, not hurriedly or not slowly. His actions were that of a. 
normal ma.n who possibly had finished a. day's work" (R. 89,90). On 
oross-examination Captain Sims wa.s asked by defense counsel why the 
11oolonels 11 stopped the examination of accused. Witness replied that 
from his own knmvledge these officers were under the impression that 
the accused "was too eager to give the whole story". He also stated that 
these officers had not observed accused any length of time bcea.use tlwy 
were in the room where the examination of the other witnesses was con
ducted, and that the accused had been in an adjoining room (R. 89). 

First Lieutenant.E:mnett L. Barlow, Jr., the investigating officer, 
testified as a witness for the court. Lieutenant Barlow sta.ted that he 
made a full and complete explanation to the accused w1 th respect to his 
rights, after whi.ch a.ocused stated that he understood his' rights. Ao
cording to the witness, the accused then stated in substance that on 
the evening of·l4 February 1944, he and the deceased were in the post ex
change drinking beer; that accused's hand tipped over the deceased'& 
beer and that deceased knocked him down.· Accused stated that this made 
him very mad and that when he (a.ccused) left the post exchange he went t.:,\ 
the room of Privates Pitts and Gentry on the second floor of barracks V-4, 
the same barracks in which the &ceased was quartered, and picked ..up. 1. 

carbine. (Note a It was stipulated that this carbine had been issued to 
Privat.e Enoch Pitts, and that accused removed it from Pitts' room (R.133).) 
Continuing, Lieutenant Barlow quoted accused as saying that -

"He walked out on the floor in front 01·. Lewis /Jhe a,ceaug 
where he was standing, · and asked Lewis why he hit him. Then 
Lewis said he didn't mean to hit him or words to that effect. 
Then the accused told me he pulled the trigger, that the carbine 
went off, and Lewis dropped to the t'loor" (E.. 135,136). 

On cross-examination and in response to questions by the defense counsel. 
Lieutenant Barlow stated that the unit to which aocu.sed and deceased were 
assibned left Ca.mp Ca.~pbell for a. port of embarkation on 15 February l944J 
that all the men had been given a carbine,-and that several of the men 
had them in their rooms (R. 137). 

For the defense. 

The accused, after his rights had been explained to him, elected to 
testify under oath. He stated that he was 32 yea.rs old, IIW1rried, and had 
five children. He was inducted into the Army 5 February 1943 and served 
as a oook. On 14 February 1944 he was a.ttaohed to the 321. 8th "'uartermaster 
Service Company, Camp Campbell, Kentucky. and was assigned to ba.rraoke V-21. 
He knew Private Donald Lewis, the deceased, by name but was not "close to 
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him socially". He knew that the deceased lived in barracks V-4. The or
&anization to which he had been assigned had been alerted and restricted 
for movement to a port of embarkation. A.bout 3 o'clock on the afternoon 
of 14 February he went to the second floor of V-4 barracks for a visit . 
with Privates H~ond Johnson and Vernon King, and also to see about some 
clothing which he had left with· Johnson. On leaving barracks V-4 he went 
to the service club for a while and then to the post exchange, arriving 
at the post exchange about 4115 or 4:30. After ma.king a few purchases he 
bought some beer for himself and other· soldiers. It seelllS that more 
glasses or bottles of beer were placed on the table than there were people 
in the accused's party, so the deceased ca.me over and 11picked up a beer 
and drank it 11 

• Accused then bought deceased another beer. Deceased 
reached for the glass that accused had his hand on and accused told him 
that he could not have it. Thereupon the deceased struck accused and 
knocked him down. Y.lhen accused got up, deceased had gone. Accused stated. 
that he, accused, went to his barracks V-21 to see about packinr; his equip• 
ment and to see Private Johnson who lived in barracks V-21 (R. 92-97,104). 
Accused stated that he had 5 or 6 beers but that he was not drunk (R. 99, 
114 ). Fa.iline; to find Johnson in barracks V-21 he went to barracks V-4 to 
see if Johnson was there. It was then 5:35 or 5:40 o'clock (R. 97). 
He went to the room on the second floor which he had visited earlier in 
the afternoon. Failing to find Johnson, he stated that as he was leavin~ 
the room he noticed a carbine against the wall near the door and that 
since his rifle was missing he "b:,ok the carbine with the view of checking 
it in the sup9ly room to see if it were his. On picking up the carbine 
he did not check the chamber for live allr.lunition (R. 97-101). AJ3 he 
came out of this small room he was holdins the carbine in his ri~ht hand 
at the front sling swivel and carrying it in the position of trail arms 
(R. 102). As he turned to go down the stairs he noticed the deceased 
standing by a bed at the far end of the barracks (R. 103). Accused then 
started towards deceased - carrying the carbine at trail arms - "to ask 
him why he hit me like he did 11 (R. 104,105). Accused stated that he was 
not mad and that he did not approach deceased to "get even with him", but 
that he just wanted 11 to find his reason for hitting me like he did"•. Ao
cus ed saw other men in the room but did not pay· any attention "to know who 
they were" {R.103,lOS..). When' within 8 or 10 feet of where deceased was 
standing - still carrying the carbine at trail arms - accused said, 11 I 
slowed m::,r p"ace down" and asked the deceased '"l"lhy did you hit me. I would 
like to know the reason why because I did not ever hit you or anyone else". 
The deceased started talking in a round-about way and accused said, 11 I do 
not want to know all that. I want to knovr why you hit me", to which de
ceased replied, 11Aw forget it. • • • I didn't hit you", and started to 
walk towards accused. Continuing his testimony, accused stateda 

"I was standing there with the gun talking to him, and when he 
started into the aisle towards me, I throwed up the gun so he 
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wouldn't hit me in the face, and a shot goes off and the gun 
fell to the floor. I picked up the gun and by that time he 
'fell. • • • I raised the weapon in case he intended to hit me. 
He couldn't hit me i.f I had the gun11 (R. 107). 

I 

Accused stated that as deceased advanced towards him he (accused) did not 
"back up 11 but that he spread his feet apart (R. 121); that he did not know 
the gun was loaded (R.119); that he had no intention of killing deceased; 
and that he did not remember and did not intend pulling the trigger (R. 107, 
108,114). He stated that he intended to 11 bring the gun up" a.nd if necessary 
use the butt end to keep deceased from reachin[; him. He stated that he 
did not recall whether it was his mess kit or not but that deceased had 
something in his hand, either a knife or fork (R. 122), and that deceased 
was advancingnhenthe gun went off (R. 106,131). He stated that when 
the gun fired, it fell to the floor. The d~ceased "grabbed himself. and 
started to fall". Accused said that he picted up the gun and went down 
the steps across the street to the company orderly room, walked up to 
Lieutenant Cole, saluted him, and handed him the rifle. He stated that 
he met one or two soldiers on the way, but that he said nothing to them 
(R. 109,110). Accused categorically denied makinE any thr~ats against the 
deceased prior to the shooting and denied ma.kine; any statements af'ter the 
shooting such as had been attributed to him by the witnesses for the prose
cution. Accused recalled the investigation which was conducted at battalion 
headquarters the night of the shooting and stated that no one talked to 
him and that he ma.de no statement to anyone that night. He recalled 
leaving the headquarters for the hospital with Lieutenant Cole or 11some white 
officer 0

, but he specifically denied making the statement on the way to the 
hospital as related by Captain Sims - "that anyone who hit him had to die"· 
or words to that effect•. Accused did not remember the name of the inves
tigating officer, but he recalled that a second lieutenant in the course 
of an investigation of the charge explained to him his rights with respect 
to ma.king a statement. Accused admitted that in the course o.f the investi• 
gation he told the investigating officer about the shooting. However, 
he denied telling the investigating officer that he pulled the trigger
(R. 114-116,119). 

4. The undisputed evidence shows that Private First Class Donald 
N. Lewis was instantly killed 14 February 1944 as the direct result of 
a gunshot wound .from a carbine in the hands of accused. The shooting oc
curred in the barracks occupied by the deceased and followine an altercation 
between the accused and deceased in the post exoha.nge earlier in the after• 
noon. After the incident at the post exchange the decea.sed went to his 
barracks, then to the mess hall for his evening meal. After eating, the 
deceased returned to his quarters on the second .floor of barracks V-4. 
Shortly thereafter and while deceased was standing by his b\Ulk drying his 
mess kit, the accused, who we.s quartered in barracks V-21, ca.me .from a. 
room at the other end of barracks V-4 carrying a carbine in his right hand. 
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The aocused advanced to within 10 or 12 feet of the deoeased and a..sked 
deceased why he had hit him, to which decea..sed replied, "I didn't hit 
you," or "I was just playing•, or words to that effeot. Thereupon the 
accused with his right hand raised the carbine about chest high and 
without ta.king a.:rzy- aim. or sight, shot and instantly.killed the deceased. 
After the altercation in the post exchange and before the shooting, the 
accused asked deceased in the mess hall why deceased had. struck him, and 
said, 11he was going to get him for it11 

• Thereafter, on the aeoon:l floor 
of the deoee.sed's barracks and shortly before the shooting, accused was 
heard to say that 11 he was going to kill him. if it is the last thing he 
did•. Immediately af'ter the shooting the accused was heard to say, "any
body th.at hits me should be dead" or "the man that hi ts me had to di~", 
or words to that effect~ The testimo:rzy- of the accused with respect to 
.the evidence preceding the actual shooting is substantially the Sfll!le as 
that of the·prosecution. The principal conflict relates to the circum
stances under which the carbine was fired. In this connection the ac
cused contended that he was not mad with the deceased; that he went to 
deceased's barracks to see another soldierJ that while in the room 
where he expected to find the soldier he saw a carbine aga,inst the wall 
wlri,ch he thought was his; that he picked up the carbine with a Tiew o£ 
checking its number in the supply office, and as he started down the 
stjlirs .: carrying the carbine in his right hand at trail arms - he turned 
and noticed the deceased standing by his bunk at the far end of the 
barracks. Accused stated that he then walked towards deceased, "to 
ask him why he had hit me like he did 11 

• He continued that when w1 thin 
8 or 10 feet of where deceased was standing he asked deceased this question 
and·deceased replied, "AR, forget it••• I didn't hit you" and started 
to walk towards him with a knife or fork or mess k1 t in his hand. At 
1;his point the accused stated• 

"•••I throwed up the gun so he wouldn't hit me in the face 
and a. shot goes oft • • c. I raised the weapon in ca.se he 
intended to hit me • • • and if necessary to use the butt end. 11 

Accused contended ·that he had no intention of killing deceased and that 
he did not'intend and did not remember pulling the trigger. In other 
words, the a.ccuaed contended that the homicide was a sheer accident. 

Viewing the record in the light of all the evidence, i;he Board of 
Review is of the opinion that the court was fully justified in rejecting 
the unsupported. testimoey of accused and finding that the accused wfth 
ma.lice aforethought feloniously and unlawfully killed Private First Class 
Donald N. Lewis as alleged in the Charge and Specification. This· con
clusion is supported by a chain of evidence and circumstances which clearly 
a.nd beyond all reasonable dou~t establishes every element of the offense 
of murder. There is no contention of legal justification. Malice may 
be pres'llJOOd by the intentional use of a. deadly weapon. Moreover the 
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previous alteroa.tion between the accused and the deoeased. the threats 
of the accused after the altercation, and before the shootin~. and the 
appearance of the accused in the deceased's barracks where the dispute 
or argument was resumed by the accused, and the remark of the accused 
ir.~Jediately after the shooting. not only warr&nt an inference of actual 
,aalice but a.re indica.tive of personal ill will. A homicide under such 
circumstances is murder in violation of Article of War 92. 

5. I'he Charge Sheet shows that accused is 31 years 10 months of a.ge, 
and that he was inducted in the military service 5 April 1943. 

6. The court· was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rii;hts of the accused were committed during the trial. In the opinion 
of the Board of Review the record of' trial is legally sufficient to support 
the findings and the sentence. A sentence of death or of imprisonment 
for life is mandatory upon a conviction of murder in violation of Article 
of War 92. Confinement in a. penitentiary is authorized by Article of War 
42 for the offense of murder. recognized as e.n offense of a civil nature 
and so punishable by penitentiary confinement by section 273-275, Criminal 
Code of the United States{l8 u.s.c., 452.454). 

Advocate. 

Advocate. 

Advocate. 
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viAR DEPARTI,1:NT 
Army Service Forces 

In the Office of The Judge Advocate General 
Wa.shint,"ton. D.c. 

(187)
SPJGK 
CM 255774 

18 JUN 1~4. 

UNITED STATES ) SIXTH SERVICE COMMAND 
) ARM! SERVICE FORCES 

v. ) 
) Trial by G.C.M•• convened at 

Captain LEIGHTON E. WARE Fort Wayne. Michigan. 28 March 
(0-441390). Corps of ~ 1944. Dism.issal and total 
Military Police. ) forfeitures~ 

OPINION of the BOARD OF REVIEW 
LYON. ANDREWS. };K)YSE and SONENFIEID, Judge Advocates. 

1. The record of trial in the oa.se of the officer named above ha1 
been examined by the· Board of Review and the Board submits th11 i ta 
opinion to Tho Judge Advocate General. 

2. The aooused wa.s tried upon the following Charges and Speoii'ication11 

CHA.RGE I1 Violation of the 94th Article of V{ar. 

Specification 11 In that Captain Leighton E. Ware. 728th 
Military Polio~ Battalion, did, at Detroit. Michigan, on 
or about July 14, 1943, present for approval and payment 
a claim against the United States by presenting to Colonel 
Roy J. Caperton, Finance Depar-bnent. Finance Officer, at 
Fort Wayne. Detroit. Michigan, an officer of the United 
States duly authorized to approve an,_d pay suoh clai.ma, 
Mileage Voucher, on Standard Form Number 1071 - Revised 
Form approved by the Comptroller General of the United 
Statea, in the 8lllOunt of ;44. 66 for rei:inburs ement of 
mileage for travel performed by rail by Captain Leighton 
E. Ware from Detroit. Michigan. to Chicago. Illinois, and 
return on July 11. 1943 and July 13. 1943, respectively. 
which olaimwas false and fraudulent in that the said Ceptain 
Leighton E. ~are did not travel by rail but traveled by 
gQvernmont automobile furnished by the United Statea a.nd 
was then known by the said Captain Leighton E. )Te.re to be 
false and fraudulent. 

Specification 2 t In that Captain Leighton- E. Ware, 728th Military
Police Battalion, did, at Detroit. Michigan, on or about 
November 2. 1943 present for approval and payment a claim 
against the United States by presenting to Colonel Roy J. 
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Caperton, Finance Department, Finance Officer at Fort 
Wayne, Detroit, Michigan, an officer of the United States 
duly authorized to approve and pay suoh claims, Mileage 
Voucher, on Standard Fbrm Number 1071 - Revised Form ap
proved by the Comptroller General of the United States, 
in the a.mount of $44.66 for reimbursement of mileage for 
travel performed by rail by Captain Leighton E. Ware from 
Camp River Rouge Park, Detroit, Michigan, to Chicago, 
Iliinois, and return on October 31, 1943, and November 1, 
1943, respectively, which claim wa.s false and fraudulent 
in that the said Captain Leighton E. Ware did not travel by 
rail-but traveled by goverrunent automobile furnished by the 
United States and was then known by the said Captain Leighton 
E. Ware to be false and fraudulent. 

CHA.R.GE !Ia Violation of the 95th Article of War. 

Specification ll In that Captain Leighton E. Ware, 728th Military 
Police Battalion, did at Detroit, Michigan, on or about July 
14, 1943, with intent to deceive Colonel Roy J. Caperton, 
Finance Department, Finance Officer, Fort Wayne, Detroit, 
1tl.chigan, officially state in writing on a Mileage Voucher, 
on Standard Form Number 1071 - Revised Form approved by the 
Comptroller General of the United States, as !'ollowsa 

11 Mileage Voucher 

For mileage under attached order, SO =i/=112, 10 July 1943, received at 
Cp River Rouge Pk, 
Detroit, Michigan 

Date 

1943 
(1) 

7/11 
7/13 

From. Date 

1943 
(2) (3) 

Detroit, Michigan 7/11 
Chicago, Illinois 7/13 

To 

(4) 

Chicago, 
Detroit, 

Kind of Transportation 
.furnished 

(See note) 
(5) 

Illinois None (R) 
Michigan Nolle (R) 

Leifhton E. 
Payee) 

Ware CaK!ntn, 728th M.P. 
( or Title) 

Bn. If 

which statement was known by said Capta.in Leighton E. Ware to 
be untrue in that transportation was furnished by the United 
States by means of a govermnent automobile. 

Specification 2a In that Captain.Leighton E. Ware, 728th 
Military Police Battalion did at Detroit, Michigan, on or 
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about November 2, 1943, with intent to deceive Colonel 
Roy J. Caperton, Finanoe Department, Finance Offioer, Fort 
Wayne, Detroit, Michigan, offioially st~te in writing on a 
Mileage Voucher, on Standard Form No. 1071 - Revised Form 
approved by the Comptroller General of the United States, 
a.s follows 1 

"Mileage Voucher 

For mileage under attached order, 28 October 1943, reoeived at Cp. River 
Rouge Pk, Detroit, Michigan. 

Date From Date To 
Kind of transportation· 
furnished 

1943 
(1) 
10/31 

(2) 
Cp. River Rouge Fk. 
Detroit, Miohigan 

1943 
(3) 
10/31 

(4) 
Chicago, Illinois 

(See Note) 
(5) 

None• 

11/1 Chioago, Illinois 11/1 Cp. River Rouge Pk None• 
Detroit, Michigan 

at«?fficer traveled by rail 

Leighton E. Ware Captain, 728th M.P. Bn" 
{Payee) (Rank or Title ) 

which statement was known by said Captain Leighton E. Ware 
to be untrue in that transportation was furnished by the 
United States by means of government automobile. 

Specification 3a (Finding of not guilty). 

CHARGE IIIa Violation of the 96th Article .of War. 

Specification la In that Captain Leighton E. ¥fare, 728th Military 
Police Battalion, dia., at Camp River Rouge ·Park, Detroit, 
Michigan, from on or about 1 January 1-942, to on or about 
3 March 1944, wrongfully fail to deposit in a bank a certain 
fund of money known as a "slush or band fund" of the 728th 
Military Polioe Battalion, contrary to the provisions of 
paragraph 6, .Army Regulations Nwnber 210-50, War Department,· 
Washington, December 29, 1942. 

Specification 2 a In that Captain Leighton E. Ware, 728th 
Military Police Battalion, did, at Camp River Rouge Park, 
Detroit, Michigan, from on or about 1 January 1942, to 
.on or about 3 March 1944, wrongfully fail to keep e:ny 
record pertaining to a certain .fund of money known as a 
11stush or band fund II of the 728th Milita.ry Police Battalion, 
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contrary to the provisions of paragraph 18, ~ Regulations 
Number 210-50, War Department, Vfashington, December 29. 1942. 

Specification 31 (Finding of not guilty). 

Specification 41 (Finding of not guilty). 

Specification 51 (Finding of not guilty). 

The accused pleaded not guilty to all Charges.and Specifications. He was 
found not guilty of Specification 3 of Charge II, and Speoifioations 3,4, 
and 5 of Charge IIl,Blld guilty of all other Specifications and of the 
Charges. In Specifications 1 and 2 of Charge III the words "l February 
1943 11 were substituted i'or the words "l January 1942". Mo evidence of 
previous convictions was introduced. He was sentenced to be dismissed 
the service and to ;forfeit all pay and allowances due or to become due. 
The reviewing authority approved the sentence and forwarded the reoord of 
trial for aotion·under the 48th Article of War. 

3. Accused was Adjutant of the 728th :Military Police Battalion sta
tioned at Ca.mp River Rouge Park, Detroit, Michigan, from 5 August 1942 
until the early part of March 1944. The charges oi' violation of the 
96th Article of War arise from his custody of funds in his official capacity, 
and will be considered separately from the charges of violation of the 94th 
and 95th Articles of War, which are so closely related that they may properly 
be dealt with together. 

a. Specifications 1 and 2 of Charge I, violations of 94th Article 
of War, and Specifications 1 and 2 of Charge II, violations of 95th 
Article of War. 

On 11 July 1943 and on 31 October 1943, acting under orders issued 
by the commanding officer of the 728th Military Police Battalion, ac
cused, accompanied on the. first trip by two other officers of the batta
lion, and on the second by one other officer of the battalion, proceeded 
to Chicago on official business. The nature of the transportation to be 
used was not designated in the orders. In each instance a government 
car, driven by Sergeant Kramer of the same battalion, was used. Prior 
to departure from ca.mp for Chicago, the tank was filled with gasoline 
belonging to the Government. All other gas used on the trips was pur
chased by the officers making the trip (R. 13,22,41-47,104-107,109,110). 

Upon his return from Chicago after the July trip, accused on the 
morning of 14 July signed a mileage voucher, which had been prepared in 
the Personnel Section at Battalion Headquarters. This section was under 
the supervision of First Lieutenant Harry R. Scott (R. 11,12.14). In 
this voucher (Ex. 1) accused claimed reimbursement for travel by rail and 
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certified that no transportation had been furniahed by the United States 
"either in kind or on Government tra.naportation request". In aocorda.noe 
with instructions printed on the voucher• the letter "R'.' • to indicate 
travel by rail. was inserted ·after the word "None" in the column headed 
"Ki~d of transportation furnished". Although Lieutenant Soott knew that 
the travel had been performed. in a Government oar, he voluntarily and 
without anv oomraent later signed the certificate that the account was 
correct and that the travel performed was in accordance with the orders 
i~sued there.tot. Before doing so he testified that he had satisfied 
himself that his only obligation under regulations was to certify that 
the travel had been performed (R. 15). 

The voucher for the second trip was prepared on 2 November 1943 at 
the request of accused in the office of First Lieutenant Sam W. Truett. 
who had succeeded Lieutenant Scott as assistant adjutant and personnel 
officer. In reply to a direct question by Lieutenant Truett, accused 
stated that the travel had been performed by rail. Lieutonant Truett then 
requested his sergeant, Ma.lits, to prepare the voucher (R. 29-31). Sergeant 
Ma.lits likewise asked accused whether he had traveled by rail. and received· 
a most emphatic vulgar assurance that he had (R. 35,36). In this voucher 
(Ex:. 2) accused likewise claimed reimbursement for travel by rail and cer
tified that no transportation was furnished by the United States "either 
in kind or on Government transportation request". After the word "None" 
in the column entitled 11Kipd of transportation furnished" there appears 
an asterisk. The corresponding asterisk is followed by the typewritten 
words. "Officer traveled by rail"• The correctness of this voucher was 
certified by Lieutenant Truett. 

These vouchers were duly forwarded to Colonel Roy J. Caperton, Finance 
Officer, U.S. Army. at Detroit for approval and payment (R. 15,31). The 
vouchers were processed in Colonel Caperton's office and the amount due 
was computed. This amount, $44.66 in each case, was duly pa.id to accused. 
In each case there was an overpayment of $16.26, accused receiving three 
oenta'more per allowable mile than he was entitled to receive (R. 38,39). 

After having his rights explained, accused took the stand and testified 
that he had signed both vouchers without having read them, a.nd denied that 
he had made aey statement to Lieutenant Truett or Sergeant Malits that he 
had traveled by rail (R. 106,107,110,127,129.130). The organization is a 
small one; and copies of all travel orders are furnished to the personnel 
section, which •automatically" prepares such vouchers for the officers 
(R. 144-146 ). Ee "signed hundreds of things, a good many every day", that 
he did not read (R. 128). He had ma.de other trips to Chicago, but was not 
familiar with the mileage between that city and Detroit and pa.id .no atten
tion to the a.mounts of the travel checks that he received, merely cashing 
them on receipt (R. 123-125). Ha prepared the travel order of 11 July and 
knew that there was no mention of the mode of travel (R. 123). He denied 
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any intention of deceiving any one when he presented the vouchers to 
Colonel Caperton (R. 109) and had no knowledge that he was claiming 
rail transportation when he signed the vouchers (R. 111.112). He promptly 
refunded the overpayment when he was notified of the "discrepancy" by 
1~jor Boyd of the Inspector General's Department in 1'la.rch 1944 (R. 113). 

b. Specifications 1 and 2 of Charge III, violation of the 96th 
Article of Wal"'. 

A:3 Adjutant of the 728th Military Police Battalion, accused wa.a the 
custodian of a fund commonly known as a 11slush or band fund 11 

• The a.mount 
in this fund was never deposited in a. bank. nor was a counoil book kept for 
the fund. although there was one for the regular battaJ.ion fund (R. 16.17. 
65,66 ). The first "slush11 fund was started through oontributions of fifty 
cents per month from the officers of the battalion, and ten per cent com
mission received from a tailor. Later donations from outside sources and 
amounts received by an unofficial Battalion Band were placed in this fund 
(R. 58-66). The members of the band owned their own instruments, but sub
sequently some additional instruments and a stop watch for the leader of 
the band were purchased from this fund (R.51.55,56). Minor battalion ex
penses, such a.s special delivery, registry and· express charges., were paid 
out of the fund (R. 63). In June 1943, while accused was absent on de
tached service, Lieutenant Scott, Acting Adjutant, found about one hundred 
dollars in cash,belonging to the fund, in the safe in accused's office 
(R. 16-18). A donation to the band came in during accused's absence and 

was turned over by Lieutenant Scott to accused. There were no records in 
which to make entries of receipts. There were no receipts in the safe for 
any sums paid out of the fund (R. 16-22). No report of this fund was ma.de 
to l&l.jor Boyd when he conducted his periodical inspection on 16 ang 19 
February 1944. The Inspector General's Department having received a re
port that there were unreported funds, Major Boyd returned to the camp 
3 March 1944. Upon being interrogated by Major Boyd, accused stated that 
he had not reported the fund because· he had not thought about it. :f.hjor 
Boyd concluded from his investigation that between'January and February 
1942, shortly after the battalion was organized, and 3 Y!aroh 1944. a total 
of ~540 had Gone into this fund. Statements, in the nature of a confession, 
were made by accused to J.:ajor Boyd, without any warning to accused of his 
rights, and these statements were testified to by Major Boyd without ob
jection (R. 68-76). -iihile these statements were inadmissible. the testi
mony of other witnesses for the prosecution and of the accused amply es
tablished the facts which they tended to prove and the rights of accused 
were not substantially injured thereby. 

Accused, ttJstifying in his own behalf. admitted that the funds had 
not been deposited in any bank, although most of the other funds in the 
battalion were deposited in a bank in Dearborn, seven or eight miles from 
headquart~rs (R. 116-120.139). The money had been kept on hand ·so that 
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it might be available for "ready disbursement". He believed that at tilms 
the amount on hand rea.ched.$200. Disbursements were made.for minor batta
lion expenses,for the purchase of instruments for the ba.nd, various ar
ticles for the Batta.lion S-2, and materials for parties and entertainments 
for the men, and for loans to officers (R. 116-120). He had kept a "meti
culous record II but it had been· lost when the money was transferred from 
one envelope to another during one of his absences (R. 121). He had started 
the fund in question in February, 1943, with ~O, one-half of the first pay
ment received by the band for a performance (R. 141). At various times he 
gave the Colonel of the battalion an idea of the size of the fund (R. 139). 
The contributions by officers were prior to his becoming adjutant and no 
slush fund was turned over to him when he assumed that office on 5 August 
1942 (R. 141)•. 

c. Character witnesses for accused. 

It was stipulated that if four designated businessmen of Bay City, 
Michigan, the home of the accused, were present they would testify to his 
good character, honesty, integrity, trustworthiness, and ability. 

4. It is the opinion of the Board of Review that the evidence clearly 
sustains all the findings of guilty. As to the charges under Articles of 
War 94 a.nd 95, the evidence shows that the accused signed the two mileage 
vouchers, prepared in the office of the Personnel Officer'in accordance with 
the prevailing custom, ·and presented them for paynient to Colonel Caperton, 
Finance Officer, United States Army, at Detroit. They were duly processed
and paid. The voucher for the July trip was prepared without specific in
structions from accused, but that for the second trip was prepared after 
accused had stated to the Personnel Officer and his sergeant that he had 
traveled by rail. Both contained the certificate and the typev1ritten matter 
heretofore described. 

5. One who certifies or signs a dooument is presumed to have read 
it and to have knowledge or its oontents and normally cannot avoid respon
sibility for incorrect statements 'Whioh it contains merely on the ground 
that he failed to read the document. In the present imita.noes. a most 
casual reading or even a quick glanoe at the vouchers shows that they oon- ·. · 
te.in a speoific representation that the travel was by rail and that no 
government transportation had been furnished. Accused had been Adjutant 
of the battalion since 5'August 1942, and testified that he had prepared 
the travel order of 11 July 1943 and knew that it contained no provision 
for the mode or travel. Further, as to the vouoher of 2 November 1943, 
there is abundant proof that accused furnished the information that the 
travel had been by rail, and that it was upon this infol"IM.tion that the 
voucher was prepared in the offioe of the Personnel Officer. To hold one 
guilty or an offense under that part of the 94th Article of War involved 
in the present oase, it is essential that it be established that claimant 
had knowledge of the falsity or fraudulent nature of his claim; and it is 
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an inescapable conclusion from the facts and circumstances that when ac
cused submitted his vouchers he i:new that they were false. 

"It is not the object or purpose of the party in transac
tion but his knowledge that the claim is false or fraudulent which 
is made by the Article the gist of the offence. If he knew, or 
the circUI:1Stances of the case were such as properly to charge 
him with the knowledge, that the claim was a fictitious or dis
honest one ·when ma.de or presented, &:o.·, he is amenable to trial 
under this part of the Article; otherwise not.•*•" (Winthrop's 
Lfilitary Law and Precedents, 2d F.d., P• 701.) 

Accused's knowledge of the falsity·or the claims justifies equally 
the conclusion that when he presented the vouchers to the Finance Officer 
he did so with intent to deceive, as charged in Specifications 1 and 2 of 
Charge II. These offenses are properly charged under the 95th.Article of 
War (Dig. Op. JAG 1912-40, sec. 453(18)). While they arise substantially 
from the same s;i.tuation which is the basis for the specifications un:l.er 
Charge I, there is no impropriety or illegality in a finding of guilty 
under both .Article of War 94 and Article of War 95 (Bull, JAG, Mar. 1943, 
sec. 395 (44)). 

6. As to the charges under the 96th Article of War, the evidence 
cl~arly shows that accused, as Adjutant of the Battalion, was the custodian 
of the "slush or band fund" under paragraph 5a(l), Army Regulations 210-50, 
29 December 1942, and that he neither deposited these funds in a bank, as 
required by paragraph 6 of these Regulations nor kept any record pertaining 
thereto as required by paragraph 18. Accused failed to present any justi
fication under the Regulations for his failure to comply with its provisions. 

7. The accused is 48 yeers of age. The records of the War Department 
shov1 that he served as a.n enlisted man in the .Michigan National Guard from 
10 April 1913 to 9 April 1916 and as an enlisted man in the Army of the 
United States from 28 April 1918 to 19 April 1919. He served overseas from 
13 July 1918 to ?9 March 1919. He enlisted 1n the Ohio National Guard on 
11 December 1924 and served as a.n,enlisted man until 8 January 1926, at 
which time he we..s conu:rl.ssioned as first lieutenant. He served as such until 
12 November 1926. On 12 January 1942, at the age of 46, he tendered his 
services during the emergency and was appointed a first lieutenant in the 
Army of the United States on 5 March 1942. He was called into active service, 
effective 21 March 1942, and was assigned to the 728th Military Police Batta.
lion, with which he served first as a company officer and later as adjutant. 
He was promoted to Captain on 6 January 1943. 

8. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
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rights of the accused were connnitted during the trial. In the opinion of 
the Board of· Review the record of trial is legall;s,r sufficient to support 
the findings of guilty and the sentence and to warrant confirmation of 
the sentence. A sentence of dismissal is mandatory upon conviction of a 
violation of Article of War 95, · and is authorized upon conviction of a. 
violation of Arl;icle of War 94 or Article of War 96. 

6~4.~ ,Judge Advocate. 
. o, }

V'- , Judge Advocate.--~-------
~~ / ??-~!.--,.?z?t-"/--?;1 i-::., Judge Advocate. 

/ 

(On Leave) , Judge Advocate. 
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1st Ind. 

1 Z. JUL 1944 
War Department. J.A.G.o •• - To the Secretary of Wa.r. 

1. Herewith transmitted for the action of the President are the 
record of trial e.nd the opinion of the Board of Review in the cruse of 
Captain Leighton E. Ware (0-441390). Corps of Military Police. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confirmation of the sentence. In view of accused's ex
cellent record as a civilian. as testified to by business men of his 
hoxoo city. and his long and honorable record as a soldier. including 
overseas service in the first World War and service in the Ndohigan 
National Guard e.nd the Ohio National Guard. and in further view of the 
.fact that accuse·d has returned to the Government the amount illegally 
collected by him($32.52) on the.claims here involved, I recommend that 
the sentence be confirmed but commuted to a reprimand• and that the 
sentence as thus co:rmnuted be carried into execution. A similar recom
mendation was made in the companion case of IJ.eutena.nt Colonel Victor 
L. Colson (0-190614). Corps of Military Police ·(cM 255948), who waa 
convicted of having illegally collected an identical amount under the 
same circumstances and for the same trips. 

3. Consideration has been given to a letter from the wife of ac
cused to tho President attached hereto. 

4. Inolosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a. form o.f Executive ao~on 
designed to carry into effect the reoonnnendation hereinabove made. should 
such action meet with approval. 

~ ~-~ca 

J.t,ron c. Cramer. 
Major General, 

4 Inols. Tne Judge Advocate General. 
Incl.1-Reoord of trial. 
Inol.2-Drft. of ltr. for 

sig. Seo. of War. 
Incl .3-Form. of Ex. action. 
Inoi.4-Ltr. fr. Mrs. L.E. 

Ware. 

{Sentence confirmed rut commuted to reprimand. o.c.M.O. ,480, 
1 Sep 1944) 
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Arwy Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SI-'JGN 
C:iii: 255831 

5 JUN 1944 
UNITED S'l'ii.'f1S ) 106TH IlfFANl'RY DIVISION 

) 
v. ) Trial by G.C.M.., convened at 

Second Lieutenant KZHli£'rH 
H. G.d.A1'Imill.&1 (0-1308632), 

) 
) 
) 

Camp AtterbUI""J, Indiana, 22 
April 1944. Dismissal and 
total forfeitures. 

424th Infantry. ) 

OPINION of the BOARD OF REVIM 
LIPSCOMB, SHlfrlli:RD and GOLDEN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. 'l'he accused was tried upon the follovrl.ng Charges and ::ipecifi
cations: 

CHARGE I: Violation of the 94th Article of 1'Iar. 

Specification: In that Second Lieutenant Kenneth H. 
Grawunder, Antitank Company, 424th Infantry, 

11A11being at the time Class Agent Fi~ance Offi
cer, did, at Fort Jackson, South Carolina, on 
or about 8 January 1944, know-lngly and "Willfully 
~sappropriate lawful money of the United States 
of the valuE;i of ~~74.?5, the proi:erty of the United 
States, furnished and intended for the military 
service thereof, intrusted to him by Lieutenant 
Colonel Royer K. lewis, Finance Department, Dis
bursing Officer, 106th Infantry Division. 

http:follovrl.ng
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CHARGE II: Violation or the 95th Article or War. 

Specification l: In that Second Lieutenant Kenneth H. 
Grawunder, Antitank Company, 424th Infantry, being 
at the time CJass "A" Agent Finance Officer, at 
Fort Jackson, South Carolina., on or about 15 Janu
ary 1944, also being indebted to Sergeant Russell 
'\1 King.,· Antitank Company, 424th Infantry., did, 
with intent to defraud., wrongfully and dishonestly 
make and utter to the said Sergeant King., a certain 
check in words and .figures, as .follows., to wit: 
'!'HE SOUTH CAROLINA NATIONAL BANK., Columbia, S.C • ., 
Januazy 15., 1944., Pay to the order o.f: Sergeant 
Russell W King., r;,4.75 1 (signed) Kenneth H. Graw
under, Second Lieutenant, 424th Infantry; then 
well knowing that he, the said Lieutenant Graw
under, dd not have and not intending that he 
should have sufficient funds in the South Caro
lina National Bank., Columbia, South Carolina., 
for the payment of said check. 

Specification 2: In that Second lieutenant Kenneth H. 
Grawunder., Antitank Company.,· 424th Infantry, did, 
at Fort Jackson, South Carolina., on or about 
24 December 1943, wrongfully and dishonorably 
borrow the sum o.f $64 • .30 from Technical Sargeant 
(then Staff Sergeant) Daniel N. Garritano., Anti
tank Company., 424th Infantry., an enlisted man., 
whom he, the said Lieutenant Grawunder, lmew to 
be custodian of the said sum of money £or a group· 
of enlisted men. ' 

Specif'ication 3: (Finding of not guilty). 

Specification 4: (Finding of not guilty). 

Specification 5: (Finding of not guilty). 

Specification 6: In that Second Lieutenant Kenneth H. 
Grawunder., Antitank Company, 424th Infantry, at 
Camp Forrest., Tennessee., on or about 22 January 
1944, did, with intent to defraud, wrong.t'ully and 
dishonorably make and utter to The Camp Forrest 
Exchange a certain check., as follows., to 'Wit: 
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THE SOUTH CAROLINA NATIONAL BANK, Columbia., 
s.c•., January 22, 1944, Pay to the order of: 
Cash., $25.00, (signed) Kenneth H Grawunder., 
Second Lieutenant, 424th Infantry; then well 
knowing that he., tha said Lieutenant Graw
under., did not have and not intending that 
he should have sufficient i'unds in the South 
Carolina National Bank., Columbia, South 
Carolina., for the payment of said check. 

Specification 7: Similar to Specificati.on 6., but 
alleging check drawn on sane bank., in same 
amount, payable to Cash, made and uttered to 
Camp Forrest Exchange., on 24 January 1944., 
at same place. 

Specification 8: Si1rilar to Specification 6., but 
alleging check drawn on same bank., in same 
amount., payable to Cash, made and uttered 
to The First National Bcnk, Tullahoma, 
Tennessee, on 26 January 1944, at Tullahoma, 

· Tennessee. 

CHARGE III: Violation of the 96th Article of War. 
(Finding of not guilty). 

Specification: (Finding of not guilty). 

The accused pleaded guilty to Specification 2 of Charge II and not 
guilty to all Charges and all other Specifications. He was .found 
guilty of the Specification of Charge I, of Charge I, and of Specifi
cation 2 of Charge II, guilty of Specification 1 of Charge II., "except 
the words •intent to defraud and wrongfully and dishonestly.• Of the 
excepted 'WOrds., not guilty"; guilty of Specifications 6, 7, and 8 of 
Charge II, "except the words 'intent to defraud.' Of the excepted words., 
Not Guilty"; not guil·ty o:f Charge II "but guilty of a violation of the 
96th Article of War"; and not guilty of Specifications 3., 4, and 5 of 
Charge II, of the Specification of Charge III., and of Charge III. He 
was sentence·d to be dismissed the service and to forfeit all pay and 
allowances due or to become due. The reviewing authority approved the 
sentence and forwarded the record of trial for action under Article. 
of War 48. 

J. The accused., a Second Lieutenant in the Antitank Company., 424th 
Infantry, was appointed Class "A" Agent Finance Officer on 8 January 1944 
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"for the purpose of payment of supplemental payrolls for enlisted per
sonnel of the 424th In£., for the 11onth of Dacemba1· 1943·" His duties 
in that pbsition have been described as follows: 

"The agent officers are designated by special order 
pUS, out by regiment or battalion headquarters. The 
payrolls have already been computed at that time and 
are on hand in the finance office.. On the basis of 
this special order, we draw the funds from the bank, 
put them up in a: bag and on the designated payday, 
the CJ.ass A Agent Officer reports to the finance of
fice. A-t that tim3 he signs a receipt - War Department 
Form No. 35 -- for the total sum of money which is list
ed on the back of the payroll. The receipt is turned 
over to the finance officer or myself, and the agent 
officer then takes the money into the back of the of
fice and there verifys it as to accuracy and departs. 
Once he leaves, it is accepted as final that the ac
count is correct. He thereupon goes out and makes 
payment to troops. If there is any money left over 
for men being absent, he returns those funds to the 
finance office, fills out a form we have on hand 
called a turn.. back sheet, listing the names of the 
man he was unable to pay. He signs the form. If. 
there are no tum, backs., no form is prepared. We 
then issue a receipt, a form 45-B and c, showing 
the total amou.'lt of the funds which were entrusted 
to him, and in addition to that, the net amount of 
the payroll paid and the arooun-t of the tum back. 
Those two totals agree w.i. th the total amount en-
trusted to him." 

Tha procedure was the same for both supplemental and regular payrolls 
(R. 12-13; Pros. ~. B). 

Sergeant RusseJ,l W. King, who was a member of the accused's 
company, had been "shorted" in his pay for the month of December 1943 
and had accordingly returned the money tendered•. Arrangements were 
made to·disburse the correct amount to him by supplemental payroll. 
Before distribution could be effected he found it necessary to leave 
bis organization on an emergency furlough. On 10 or ll January 1944., 
lVithin two or three days after his departure, $74.75 was disbursed 
:for his account by the local Finance Office. The accused received the 
sum, but neither paid it to the sergeant who was absent nor made a 
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"turn back". When the sergeant returned from his furlough, an 
envelope containing a short note· and a check payable to his order 
was handed to him by a Private First Class Band. Both instruments 
were signed by the. accused. The note read as follows: 

11Sergeant King, I have deposited your money 
in the bank. Here is a check for the am:>unt." 
(lL. 14-19; Pros. Ex. C). 

The check was cashed by the sergeant. at the Fort Jackson, 
South Carolina, branch of The South Carolina National Bank 0£, Columbia, 
South Carolina, the drawee institution, with 'Which the accused had main
tained a· checking account for several months. As of 15 January 1944 
his original statement sheet showed a deficit of forty-eight cents. 
'/{hen the chec~: was presented to the parent bank, payment was of course 
refused because of insufficient funds. No attempt was ma.de to recover 
from the sergeant. Instead Mr. Thomas J. Lyons, th,e cashier, on 22 
January and again on 9 February 1944 dispatched letters to the accused's 
commanding officer requesting help in effecting collection. On the last 
date the accused sent ~:ilOO by Viestern Union wire from Lebanon, Tennessee, 
for deposit in his account. The following day the full amount of the 
check was charged against this remittance (R. 18-20; Pros. Ex.. D). 

Shortly before Christmas of 1943 the enlisted men of the Anti
tank Company, 424th Infantry, voluntarily raised a fund of $64.30 for the 
purchase of a gift which they intended to present to the company comander. 
They intrusted the sum to Technical Sergeant Daniel N. Garri.tano and dele
gated to him the responsibility of selecting something •suitable". In the 
meantime the accused had been granted a few days leave "to see his brother 
in Washington". Being in need of m:iney, he asked the sergeant for a loan 
of the fund. The request was made on 23 December 1943. The following day 
the sergeant advanced the ~64.30 to tbe accused. A demand for repayment 
was made on 26 or 27 Decenber. The accused had just returned from his 
leave. The sergeant approached him and said that "inasmuch as the money 
didn't belong to anybody in particular, I would like to have it back". 
The accused was in a hurry and did not answer. Sergeant Garri. tano again 
requested th3 return of the $64 • .30 on 11 January 1944. Ha was told that 
he would be paid before· the accused 11went to umpire school at Camp 
Forrest". Five days lF..ter Private First Class Band hanqed the sergeant 
a sealed envelope. In it Y1as a check in the sure of ~~64.'.30, dated 20 
January 1944, drawn on The South Carolina National Bank,· payable to the 
order of "Danial Garritano11 , and executed by the accused. It was cashed 
on 18 January 1944 by an officer, who in turn obtained currency or 
merchandise for it at Stein's, a business concern located in Columbia, 
South Carolina. The instrument was deposited in The South Carolina 
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National Bank which refused to honor it because it was postdated 
and "because it was drawn against insufficient funds". The ac
cused's commanding officer was irmned:i.ately acquainted with the facts 
by wire. A money order for. the face amount of the check was ultimately 
received by Stein's 11 during the period lllarch 12 to March 23 11 1944. 
(R. 20-30; Pros. Exs. D, E. F). 

'I'vfO' checks, each in the sum of ::)25, executed by the accused, 
and bearing the respective dates of 22 January and 24 January 1944, were 
cashed by him at the Camp Fo?Test Exchange. Both were rejected upon 
presentation to The South Carolina .National Bank, the drawee institution. 
Neither had been redeemed by the accused as of 29 March 1944 (R. 33;· 
Pros. Ex. H). 

A third check for 025, drawn against The South Carolina National 
Bank and signed by the accused, was cashed by him on 26 January 1944 
at the First-National Bank of Tullahoma, Tennessee. It was twice present
ed to The South Carolina National. Bank and twice returned for insufficient 
funds. A writ ten demand for payment of the ::?25 was made upon the accused 
py the First National Bank of Tullahoma, Tennessee, on 7 February 1944. 
No reply had apparently been received as of 29 March 1944 (R. 33; Pros. 
Ex:. I)• 

4. The accused, after he had been apprised of his rights relative 
to testifying or remaining silent, took the stand in his own defense. 
He had hoped to present hi.s m.fe as the principal witness on his be
half, but she had left her home and, despite his most diligent efforts, 
he had been unable to trace her to her new address. He had written 
letters to her parents and to one of her friends and had made several 
long distance telephone calls inquiring about her whereabouts, but no 
one seemed to know where she could be found. 'L'hese facts were called 
to the court I s attention at the co!:lr'len_cement of the trial, but since 
defense counsel was not particularly sanV,tlne about what could be 
acconplished by a further delay, and since he hau. haa ample time in 
which to· prepare the case, no continuance was granted (H. 4-5, 36, 40; 
Def. Exs. 1, 2). 

The accused had married on 6 August 1942. When stationed at 
Fort Jackson, South Carolina, his wife had lived with him, "Off and on. 
Once in awhile she went home to her sisters. Her sister was always sick. 
She also went on a trip to California11 • Her travels had been "quite an 
expense 11 • 

posited in 
own words, 

Early in January 1944 he had arranged to have 
his account with The South Carolina National. 

some 
Bank. 

money de
In his 

"We were on the D series and we got into camp 
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rather late. One night I went to town and 
that night I told my vdfe to deposit two
hundred dollars and save sixty dollnrs. My 
check at that time was two-hundred and sixty 
some dollars * * -if." 

The following day she returned $50 to hitn and stated that she had 
placed two hundred dollars to his credit with the bank (R. 36, 42-43, 
49-50). · 

During the month of January 1944 the accused issued checks 
totalling $260.55. When it was pointed out to him that the sum exceeded 
the. amount which his wife was supposed to deposit to his credit he added 
that: 

110n the same day tbat I paid the troops, I went 
in town right. from payinG the boys, and since I 
had no place to· keep this seventy-five dollars 
of Sergeant Kings, so I gave her that seventy
five dollars, and told her just whose it was md 
that she should deposit it until he got back from 
furlough". 

''I should have had over two-hundred and seventy
five dollars in the bank 'With the money I gave my 
wife to deposit that bel.cq;oo. to Sergeant King. There 
was· no place to keep Sergeant King• s money on the 
post. I was going out on the range and so forth, 
ancl I didn't want to take a chance on loosing bii/ 
it. 11 

He had '\'d.thheld the $74-75 at Sergeant King's own s.iggestion. The 
sergeant had taken steps to obtain a divorce and "everything was ready". 
In the presence of the accused, lieutenant Hair,· and Lieutenant Bare he · 
had said that : · ' 

"* * * he needed the· money to go home and that 
he didn't like the idea of borrowing it, a.TJd he 
had hoped that the company conmander or somebody 
would see that he muld get his pay so that 'When 
he came back he could repay the money he borrowed." 

The accused did not consider it improper "to hold m:>ney out" because he 
"had seen it done in /irl.iJ company just a week previous to that" (R. 43-44, 
47-49). 
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Ha did not learn that some of his January checks had been 
returned for insufficient funds until Z7 January 1944. The first 
written notj.ce reached him only a week before trial. Upon being 
orally apprised, ha sent $100 to Tha South Carolina National Bank 
and $64.30 to St.ei.n' s. He later also remitted four $20 bills to 
the bank '!:for tha .· purpose of clearing any outstanding checks * * * 
that were left•. Several months prior to January 1944 ha had exe
cuted two other checks which were subsequently dishonored (R. 39-42, 
50; Def. Exs. 3, 4, 5). 

He freely ad.mi.tted that he had borrowed $64.30 from Sergeant 
Garritano. Ha disclaimed all knowledge, however, that the money was 
not the sergeant's (R. 46-47). 

5. The Specilication o:f Charge I alleges that the accused did, 

"on or about 8 January 1944, knowingly and · 
wil:full.y misappropriate la:wful money of the 
United States of the value of $74.75, the pro-
perty of the Unitad States, furnished and in-
tended for the military service thereof, in-
trusted to him by Lieutenant Colonel Royer K. 
Lewis, Finance Department, Disbursing Officer, 
106th Infantry itivision." 

This offense was set forth under Article of War 94. 

As Class A Agent Finance Officer the accused occupied a 
position of trust. The sum of ~74.75 was disbursed to him :for the sole 
and exclusive purpose of paying Sergeant King. Failing that, it was the 
accused's duty to return the money forthwith to the Finance Department. 
Instead.,. he used it, as he himself has admitted, to augment his personal 
checking account. This was clearly a misappropriation within the mean
ing of paragraph ~01 of the Manual which defines the offense as a 
"devoting to an·unauthorized purpose". That the sergeant was promptly 
paid "What was ch.le to him when he returned from his furlough negates a 
.fraudulent intent. Proof of such intent is not, however, essential to 
a conviction of misappropriation. It was sufficient that the accused 
acted "knowingly and wil:fully". 

6. Specification 2 of Charge II alleges that the accused did, 

"on or about 24 Decanber 1943, wrongfully and dis
honorably borrow the sum of $64.30 from Technical 
Sergeant (then Staff Sergeant) Daniel N Garritano, 
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Antitank Conpany, 424th Infantry, an en
listed man, rib.om he, the faccuse'i} knew to 
be custodian of the said sum of money for 
a group of enlisted men.n 

This was stated to be a violation of Article of 1,'far 95. 

The accused pleaded guilty, and there is nothing in the 
record to indicate tba t his plea was improvidently entered. Such 
evidence as was adduced by the prosecution tends clearly to esta
blish the offense. As was said in Dig. Ops. JAG, 1912-1940, sec. 
378 (3), 11A plea of guilty admits the facts set forth in the speci
fication -i:- * -;:-11 : Chl 121429 (1918). Under ordinary circumstances a 
plea of guilty even in the absence of any evidence by the prosecu
tion would be sufficient to sustain a conviction: Dig. Ops. Jag, 
1912-1940, sec. 378 (3); CM 134185 (1919). 

7. Specification l of Charge II alleges that the accused, 

1A1"being at the time Class Agent Finance 
Officer -i.c -:} -i:-, on or about 15 January 1944, 
also being indebted to Sergeant Russell W. 
:King * * ,;;- did, with intent to defraud, wrong-
fully and dishonestly ma~~e anci. utter to the 
said Sergeant Kine,, a certain check /.i.n the 
sum of ;n4.7:[J, then well knmn.ng that he, 
the faccusei/, did not have anci. not intending 
that he slDuld have sufficient funds in the 
South Carolina ifati.onal Bank, Columbia, South 
Carolina, for the payment of said check. 11 

Specifications 6 and 7 of Charge II allege that the accused on or 
about 22 January and 24 January 1944, respectively, "did, with intent to 
defraud, Y,Tongfully and dishonorably make am utter to The Camp Forrest 
Exchange" tuo checks, ·each for :)25, "then well knowing that he, the faccusei] 
did not have and not intendine that he should have sufficient funds in the 
South Carolina National Bank, Columbia, South Carolina, for the payment 
of said" checks. Specification 8 of Charge II alleges that the accused 
"on or about 26 January 1944, did, with intent to defraud, wrongfnlly 
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and dishonorably nake and utter to The First National Bank, Tullahoma, 
Tennessee, a certain check" in the face amount of $25, "then well 
knowing that he, the /;ccusei}, did not have and not intending that 
he shoill.d have sufficient funds in the South Carolina National Bank, 
Columbia, South Carolina, for the payment of said check." All of 
these acts were laid under Article of War 95. 

·The court by exceptions eliminated the words "intent to de
fraud" arrl "wrongfully and dishonestly" from its finding of guilty of 
Specification 1 of Charge II and the words "intent to defraud" from 
its finding of guilty of Specifications 6, 7, and 8 of Charge II, and 
found the accused not guilty of violating Article of War 95 but guilty 
of violating Article of Har 96. This action was obviously taken be
cause of the absence of any proof that the accused's motives in execu
ting the checks enumerated were fraudulent or deceitful. 

In the light of all the facts, however, it is difficult to 
believe that he turned over a check to bis wife and directed her to 
deposit $200 of the proceeds in The South Carolina National Bank. The 
coincidence of her disappearance at a time when her testimony in corro
boration of his story was most essential casts some doubt as to what 
she would actually have stated as a "Witness under oath. Her sudden 
and unexplained departure is dramatic but it cannot erase or obscure 
the accused's guilt. Between 10 October 1943 and 10 February 1944 his 
net balance with the bank had been an overdraft of forty-eight cents. 
Before any of the transactions herein described he had issued other 
worthless checks. In applying Sergeant King I s money to his personal 
use he disclosed a flagrant disregard for his duties as a custodian 
of funds and a contenpt for the rights of others. 

The accused had complete and exclusive control of his ac
count, and he is chargeable with knowledge of its status: CM 202601; 
CM 236070; CM 243908; CM 254349. The offense of making and uttering 
checks 1rl.th insufficient funds in the drawee bank in contravention of 
Article of Yfar 96 has been established beyond a reasonable doubt. 

8. The accused is about 24 years old. The records of the 1/lar 
Department show that he had enlisted service in the New York National 
Guard from 8 October 1935 to 7 October 1938 and from 11 October 1938 
to 10 October 1941; that he was called into federal service on 16 
September 1940; that he was corrmissioned a Second Lieutenant in the 
Arrey- of the Uni tad States on 20 January 1943; and that since the last 
date he has been on acti.ve duty as an officer. 

9. The court was legally constituted. No errors injuriously 
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affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings and the sentence and to 
warrant conf'innation thereof. Dismissal is authorized upon a con
viction of a violation of Article of War 94 or Article of War 96. 

~~Judge Advocate, 

\0~~ 
-------------·' Judge Advocate. 

Judge Advocate. 

(Resigned) 
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WAR DEPARTMENT 
Army Service Forces 

In the Oi'i'ice of The Judge Advocate General (209)Washington., D. C•. 

SPJGQ 
C:M 255948 8 JUN Jg.u 

U N I T E D S T A T ~ S ) SIXTH SERVICE COMMAND 
) ARMY SERVICE FORCES 

v. ) 
) Trial by G.C.M•., convened at 

Lieutenant Colonel VICTOR ) Fort Wayne., Michigan., 29 
L. COLSON (0-190613)., Corps) March 1944. Dismissal and 
of }.1ilitary Police. ) total forfeitures. 

OPINION elf the BOARD DF REVIEW 
ROUNDS, GAMBRELL and FREDERICK., Judge Advocates 

1. '.rhe Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion., to·The 
Judge Advocate General. 

2. 'l'he accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 94th Article of War. 

Specification 1: In that Lieutenant Colonel Victor L. Colson., 
728th 1Iilitary Police Battalion did, at D:1troit, Michi
gan, on or about July 14, 1943, present for approval. and 
payment a claim against the United States by presenting 
to Colonel Roy J. Caperton, Finance Department, Finance 
Officer at Fort Wayne, 0:1troit, Michigan, an officer o£ 
the United States duly authorized to approve and pay such 
claims, Mileage Voucher, on Standard Form Number 10?1 ~ 
Revised Form approved bj" the Comptroller General of the 
United States, in the amount of $44.66 for re:ilnbursement 
of mileage for-travel performed by rail by Lieutenant · . 
Colonel Victor L. ·colson from J)etroit., Michigan., to·Chio
ago, Illinois, and return on July 11, 1943, and July 13, 
1943, respectively, which claim·was false and fraudulent 
in that the said Lieutenant Colonel Victor L. Colson did 
not travel by rail but traveled by governmeztt· automobile 
furnished by the United States .and was then !mown by the 
said Lieutenant Colonel Victor L. Colson to be false and· 
fraudulent. 

Specification 2: In that Lieutenant Colonel Victor L. Colson, 
728th hlilitary Police Battalion did, at Detroit, Michigan., 
on or about November 2, 1943 present for approval and 

. payment a claim against the United States by presenting 
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to Colonel Roy J. Caperton, Finance Department, Finance 
Officer at Fort Wayne, I:etroit, Liichigan, an officer of 
the United States duly authorized to approve and pay such 
claims, Mileage Voucher, on Standard Form Number 1071 -
Revised Form approved by the Comptroller General of the 
United States, in the amount of $44.66 for reimbursement 
of mileage for travel performed by rail by'Lieutenant 
Colonel Victor L. Colson from Camp River Rouge Park, 
Detroit, :Michigan, to Chicago, Illinois, and return on 
October 31, 1943, and November 1, 1943, respectively, 
which claim was false and fraudulent in that the said 
Lieutenant Colonel·Victor L. Colson did not travel by· 
rail but traveled by government automobile furnished 
by the United States and was then known by the said 
Lieutenant Colonel Victor L. Colson to be false and 
fraudulent. 

CHARGE II: Violation of the 95th Article of War. 

Specification 1: In that Lieutenant Colonel Victor L. Colson, 
?28th Military Police Battalion did at Detroit, Michiean, on 
or about Jul.y 14, 1943, with intent to deceive Colonel Roy 
J. Caperton, Finance Department, Finance Officer, Fort Wayne, 
Detroit, Michigan, officially state in writing on a Mileage 
Voucher, on Standard Form Number 1071 - Revised Form ap
proved by the Comptroller General of the United States, 
as follows: 

•Mileage Voucher 

For mileage under attached order, SO#ll2 10 Jul.y 1943, 
z:eceived at Cp River Rouge Pk, Detroit, Michigan 

Date From Date To Kind of Transportation
l'. ~3 1943 furnished 

(.L) (2) (3) (4) (See note) 
(5)

?/ll ~troit, Michi- ?/11 Chicago, None (R) 
gan Illinois 

·7/~3 Chicago, Ill- 7/13 Detroit, None (R)
inois Michigan 

·victor t. Colson Lt. Col. 1 -?28th M.P. Bn• 
.(fayee) (Rank or Title 

1vhich statement ,ms knowri by es.id Lieutenant Colonel Victor 
L.. Colson to be untrue in that.:transporta.tion was furnished 
by the.United States by.means of' government automobile. 
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Specification 2: In that Lieutenant Colonel Victor L. Colson, 
728th Eilitary Police Battalion did at JJetroit, lJichigan., 
on or about November 2,·1943, with intent to deceive 
Colonel Roy J. Caperton., Finance Department, Finance . 
Officer, J:i'ort Wayne, Detroit., I.tl.chigan, officially state 
in writing on a 11ileage Voucher, on Standard Form Num-
ber 1071 - Revised ?orm approved by the Comptroller General 
of the United States., as follows: 

For mileage under attached order, 50-184 P-1 October 28., 194.3., 
received at Cp. Rivor Rouge, Pk. Detroit., m.chigan 

Date 
1943 

From Date 
1943 

'l'o Kind of transportation 
furnished 

(1) (2) (3) (4) (See note) 

10/31 Cp River Rouge 
Pk Detroit, 

10/31 Chicago, 
Illinois 

( 5) 
None* 

Michigan 
11/1 Chicago, Illi- 11/1 

nois 
*Officer travelled 

Cp River 
Rouge Pk. 
Detroit., 

by rail Michigan 

Victor L. Colson Lt. Col., 728th H.P. Bn• 
(Payee) (Rank or 'iitle) 

which statement was known by said Lieutenant Colonel Victor 
L. Colson to be untrue in that transportatiou was furnished 
by the United States by means of government automobile • 

. Sp,ecification 3: (Findine of not guilty). 

· · CHARGE III: Violation of the 96th Article of Har. 
(Finding of not guilty), 

Specification 1: (Finding of not guilty). 

Specification 2: (Finding of not guilty). 

The accused pleaded not guilty to all Charges and Specifications. He 
was found not guilty of Specification .3 of Charge II, both Specifications 
of Charge III and Charge III, and euilty of all other Charees and Speci
fications. No evidence of previous convictions was introduced. He 
was sentenced to be dismissed the service and to forfeit all pay and 
allowances due or to become due. 'l'he reviewing authority approved 
the sentence and forwarded the record of trial for action under the 48th 
Article of War. 
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3. Evidence for the prosecution insofar as it relates to the 

Specifications of which the accused was .found guilty: 

The accused, was Commanding Officer of the 728th Military 
Police Battalion from September 1942 until he was relieved of his 
cormna.nd on 4 March 1944., and was stationed at Camp- River Rouge Park., 
Michigan, throughout the period stated. He performed duty travel 
from Camp River Rouge Park to Chicago., Illinois., on 11 July 1943, 
and from Chicago to Camp River Rouge Park on 13 July 1943. The 
entire round trip was made in a Government owned automobile (R. 38, 78., 
80, 81). Following ret~ of accused, a travel voucher (Form No. 1071)., 
covering his mileage allowance for the trip., was prepared under the 
supervision of the Assistant Adjutant., signed by accused., and forwarded 
by the Assistant Adjutant to Colonel Roy J. ·caperton., Finance Officer., 
Fort Wayne., Michigan, for payment. An authenticated photostatic copy 
of such voucher was introduced in evidence as Prosecution's Exhibit 1 
(R. 10, ll, 40). In column (5) of the voucher, under the caption •Kind 
of transportation furnished11 ~ the word "None• appears. Immediately 
following that word., the letter •(R)• appears. A printed explanatory 
note on the face of the voucher discloses that the letter 11 (R) 11. indicates 
that the method of travel used was 11 Railu. The notatiom referred to., 
viz., •None (R)"., were on the youcher when it was forwarded to the 
F;inance Officer, but the figures in columns (6) and (8)., setting out 
the amount of mileage involved and the a.mount of money allowable on the 
voucher, were inserted at the Finance Office (R. 14, 20)'. 

On 31 October 1943, the accused made another trip from Camp Piver 
Rouge Park to Chica.go., returning to the camp on l·November 1943, and 
again using a Government owned vehicle on the entire trip (R. 38, 39) • 

. A mileage voucher similar to the one described above., with the single 
·exception noted below, was promptly prepared covering this trip (Pros. 
Ex. 2). In the case of this voucher, the clause rrofficer travelled by 
rail• was-written on the face of the voucher instead of the letter 
•(R)r•. 'l'he Assistant Adjutant testified specifically -that this clause 
was written on the voucher by lµ.s direction and that it was on the 
voucher when the accused signed it (R. 25, 30). As in the case of the 
July voucher., the figures in columns (6) and (S) of the Nqvember 
voucher (the amount or mileage allowance involved) were inserted in 
the Finance Office (R. Z7). 1'he practice of ha.vini those figures 
inserted by someone in the Finance Office was •always• followed (R. 27). 

Both vouchers were pa.id to the accused in regular course, the 
July voucher being paid on or about 20 July 1943., and the November 
voucher beine pa.id on or about 8 November 1943 (R. 40). The amount 
paid on each voucher; ~44.66., was computed at the rate of·g cents per 
mile, except for 13 miles ea.ch way designated as land grant mileage 
which was paid tor at the rate of 5 cents per mile (R. 41). 
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As received by the Finance Officer at Fort Wayne., Michigan., there 
were no errors apparent on the faces of the two vouchers signed by.the 
the accused (Pros. Bxs. 1 a:1d 2) which would necessitate a:ny refund to 
the Government (R. 44). However., after a conversation on 3 March 1944., 
with Major Harold L. Boyd., Inspector General's Department., who made 
the annual inspection at Camp River Rouge Park (E. 66., €:f;-70).,-the 
accused., on 6 1'Iarch 1944., made a cash refund to the Finance Officer 
of the sum of (,32.52 as reimbursement for the difference between the 
amount allov,able for travel by rail and the amount allowable for · 
.travel by Government owned automobile on the mileage represented by 
the July and November vouchers (R. 41,·44; Def • .Eic. 1). 

4. Evidence for the defense insofar as it relates to the Speci
fications of which the accused was found gui:J,.ty: 

After having his rights as a witness explained to him, the ac
cused elected to testify under oath in his own behalf. He briefly 
reviewed his military history. Prior to World War I., he was an 
enlisted man.in the National Guard., and during the war he served as 
a lieutenant in the 32nd Division. Following World War I, he had 
,.eighteen years of service as Company Commander in the National. Gu.a.rd. 
Shortly after the attack on Pearl Harbor., he returned to active duty' 
in the Artny of the United States and from somatillle in September 1942 
until· 4 March 1944 he was the Connnanding Officer of the 728th Military 
Police Battalion (R. 78-80). · 

The trips made by the accused fran Camp River Rouge Parle to 
Chicago on 11 July 1943., and 31 October 1943., were made pursuant to 
orders of the Commanding General of the Sixth Service Command., and were 
made to enable the accused to attend conferences at the Headquarters 
of that Command. He admitted that both trips were 1I1B.de by Government 
owned automobile (R. 80), and that for both trips he signed and presentl3d 
for payment mileage vouchers of which Prosecution's Exhibits 1 and 2 
are photostatic copies (R. ·81-82). He received a payment of $44.66 
on each of the vouchers (R. 82). Although he has read some vouchers 
which he has signed., he did not read either of the two here under con
sideration even though he gave no instructions as to their preparation 
(R., 84). Yihen these two vouchers ,tare presented to Colonel Roy J. · 
Caperton., the Finance Offiper., for payment he (the accused) was :riot 
aware that they contained any false representations (R. 85). It was 
not until he received the check for the November voucher that his at
tention was drawn to the fact that the amount claimed on that voucher 
was too large (R. 89)., and it was not until he talked to the Inspector 
General on 3 March 1944 that his attention was drawn to the fact that. 
·the amount claimed on the July voucher was too large (R. 89). After 
testifying that he refunded to the Government on 6 March 1944., the . 
sum.of $32.52., representing the difference between the amount allowable 
for travel by rail and the amount allowable for travel by Government 
owned vehicle in respect of the mileage covered by the two vouchers., he 
added 
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•I did that immediately after talking to the 
Inspector General, explaining that I had intended to take 
care of 'it, but due to the fact that I did not know the 
difference in the amount, due to the fact that I'did not 
have a checking account, and the fact that I lived 12 
miles from the Finance O!ficer and I have only been 
in Fort 1'Iayne once in a years time, my intentions were to 
straighten it up but it was just put off from day to day 
and from time to time and it was not taken care of. I 
figured also that there was no particular hurry about 
it• (R. ·90). 

He did not call the !"inance Officer by telephone and undertake to dispose 
of the matter by that means because he intended to go to Fort Wayne and 
take it up with him personally (R. 111, _112). 1\'hen he talked with Major 
Boyd, of the Inspector General's :tepartment, about the matter on Fri
day, 3 March 1944, he realized, however, that •the thing was brought 
then to a critical stage• and he promptly sent an officer to Fort 
Wayne on the following Monday, 6 March 1944, with cash to make the 
necessary refund (R. lll). 

The accused also testified with respect to a previous refund 
he had made to the Finance Officer in the amount of $44.p6, on 10 April 
1943, and the receipt he received for such repayment was introduced in 
evidence as Defense's Exhibit 2. Colonel Caperton, the Finance Officer, 
testified that the clause on the face of the receipt (Def. Ex. 2) 
reading :t1Previous payment made on No. 123006" lead him 11 to believe that 
there were two vouchers that came through for the same trip• ·and that 
"when they were detected• in the Finance Office the refund was made. 

On cross examination the accused testified that he was placed 
in arrest .on 4 March 1944 (R. 104). It had been his custom to' xnake 
about one trip to Chicago per month (R. 107). All of these trips were 
by train except the trips made on 11 July and 31 October 1943, wh.ich 
were made by G~vernment owned automobile (R. 107). He was entitled to 
8 cents per mile when·he traveled by rail 'and 5 cents per mile when he 
traveled by Government vehicle (R. 108).· Prior to July 1943, he had 
made many trips from his station to Chicago and well knew that the 
travel allowance for tt"avel by rail was $44.66 (R. 109). He admitted 
that the two vouchers signed by him (Pros. Exs. 1 and 2r showed on their 
faces the dates on which the travel was performed and the mode ot 
travel employed (R. 123, 124). Although when he received the check 
for the November voucher he became aware that the voucher must have 

· been inaccurately prepared, he did not go to the Sergeant who prepared 
it or to the Assistant Adjutant under whose supervision it had been 
prepared and ma.1<:e any complaint of the error (R. 127). He does not 
recall telling anyone anything about it (R. 127). The accused speci
fically denied that his discovery of the overpayment in respect or 
the trip made 31 October 1943 sup,gested to his mind that a similar over-
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payment might have been made in respect of the single previous trip he 
had made to Chicago by automobile, viz., the trip made on 11 July 1943 
(R. 127). On page 127 of the record of trial the following question 
and ansv,er appears · 

·~. And you had not taken any action on either of those over
payments until about March 3, 1944, is .that correct? 11 

•A. Yes, sir. When I saw that it was necessary to take action 
I hurried through ~1.th it•. 

Six officers ( three captains and three lieutenants), who have 
served considerable periods of time with the accused in the 728th 
Military Police Battalion, testified as character witnesses. F'our of 
them testified that a~cused•s reputation for truth and veracity is 

_Jgood0 , and two of them that it is •verygood• (R. 1.30, 1.32, 1.33, 135, 1.36, 
1.38). There was also introduced in evidence by the defense a copy of 
a letter from Brigadier General w. E. Gunther to Major General H. s. 
Aurand, Commanding General of the Sixth Service Command, officially 
commending the accused for the excellent performance of his duties in 
connection with the emergency that arose as a result of. the Detroit 
race riots during the week of 21-28 July 1943 (R. 117; Def. Ex· • .3). 
Also it ,vas stipulated that if Thomas Colleday, Brigadier General, 
Michi38,Il National Gu.a.rd, Commanding, were present as a witness, he 
would testify that the accused's prior National Guard Service was 
excellent and that in the 'Witness• opinion the accused's interest in 
the Bervice and devotion to duty is outstanding (R. 1.39). 

5. The competent and legal evidence. of record fully establishes 
accused's guilt of the offenses alleged in Specifications 1 and 2 of 
Charge I. The evidence shows, and the· a2cused does not deny, that the 
two travel vouchers in question, containing material and substantial 
misstatements of fact, were signed by the accused and by him presented 
to Colonel Roy J. Caperton, Finance Officer at Fort Wayne, Michigan, 
for approval and payment, and that the full amount claimed on each 
voucher, ,44.66, was paid to the accused in regular course. The only 
defense asserted by:the accused is that he did not know, at the time 
of signing and presenting the vouchers, that they contained any 
misrepresentations. This alleged iack of knowledf;e he attributes to his 
not having read the vouchers at the time he signed them. ~'hi.le the 
rcutine details of preparing v:ouchers may be placed in the hands or 
clerical assistants, whose duty it is to perfbrm the ministerial work 
of processing them, one who signs or certifies vouchers prepared in 
this way cannot escape the responsibility devolving upon him of as
certaining the correctness of the subject matter contained therein 
-,;hich he certifies to be true. Even the most cursory examination of 
the two vouchers here considered would have disclosed their falsity. 
Ont.he fa~e of each voucher there was set out the dates of the travel 
involved, and not only a representation that the transportation 
furnished bJ the Government was 11 None" but also a representation that 
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the travel was performed by nrailtt. Both were deliberate misstatements 
of fact which under the circumstances are not credible upon any hypothesis 
of ignorance or innocence. Moreover., the refund which the accused was 
required to make to the Finance Officer on 10 April 1943, of the sum of 
$44.f;i,, to reimburse for a duplication of payments made on a previous 
trip to. Chicago should have intensii'ied the alertness of the accused 
in the matter of carefully checking travel vouchers. If these vouchers 
were in tact the result of an honest error, th!~ w:ats the time for an 
honest man to say so. Actually, however, the evidence compels the 
conclusion that the accused co~tinued, even up to the time of the 
investigation by the Inspector General on 3 March 1944., to evade any 
attempt to acknowledge the error or refund the amounts illegally 
obtained. His attempted explanation of why he delayed for approximately 
four months to take steps to rectify the overpa:yment on the November 

. voucher after the ,fact of the overpayment had been brought to his 
attention is evasive and incredible. The inescapable inference from all 
of the evidence is that the accused had guilty lmowledge at the time he 
signed and presented the vouchers :tor allowance and payment and that 
in thus signing and presenting them he was attempting a deliberate 
fraud upon the Government. , 

6. The Board of REalview is likewise of the opinion that the can
petent and legal evidence of record tul1y establishes accused's guilt 
of the identical offenses alleged in Specifications 1 and 2 of Charge II 
as violations of Article of War 95. The gravamen of each of the two 
offenses alleged under Charge II is the making of a false official 
statement with intent to deceive. These offenses are properly charged 
under Article of War 95 (Dig. Op. 1912-1940, Sec. 453 (18)). There is no 
illegality or impropriety in the charging of offenses arising out of 
the same transactions under both Article of War 94 and Article of War 
95. While the transactions are the same, ,the offenses charged under. the 
different Articles are different in nature (Dig. JAG,: 1922., p. 118., 
Bull. JAG, Jan. 1944., Sec. 428 (5)). For the same legal reasons 
applicable to the offenses discussed in the preceding paragraph the 
Board of Review is of the opinion that accused's denials and explana
tion$ by way of defense are obviously implausible. 'Ihe only reason-
able inference from the evidence., taken as a whole., is that the _accused 
knowingly presented false vouchers Vlith an intent to deceive the 
officer to whom they were presented. The further fact remains that the 
Finance Officer who paid these claims was actually deceived to the 
extent of taldng the representations made thereon at their face value. 

7. After the trial, numerous requests and recormnendations !or 
clemency were received by the reviewing authority. These included a 
Vlritten recommendation signed by' all members of the court who heard and 
decided the case, except two., in which, •in consideration of the long 
and honorable servicen of the accused., it was recommended that clemency 
be b,ranted to the extent •that execution of the entire sentence be 
suspended•. That recommendation., together with the following additional 
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communicati9ns., are attached to the record or trial: Telegram from 
Post Commander George Van Hall., Sergeant Alvin Jonkers., Post 2326, 
Veterans o! ]'.oreign Wars., Grand Haven., Michigan., dated4 April 1944; 
letter £ro:qi Brigadier General. LeRoy Pearson, The Adjutant General., 
Michigan;National. Guard., Lansing, Michigan., dated 25 April 1944; 
Letter !rom Earl ·Babson., S\lPerintendent., Grand Haven Public Schools., 
Grand Haven, Michigan., ~ted 'ZlApril 1944; and letter from Reverend 
J. v. Roth., Pastor., First Presbyterian Church., Grand Haven, Michigan., 
dated 'Z/ Ap»il 1944. Also., the Sta.ff' Judge Advocate., in his review, 
recomnends that the execution 0£ the sentence be suspended. 

S. The accused is 49 years or age. The records 0£ t.he War 
· .Department show that the accused was born and reared in Grand Haven., 
Michigan•. He graduated £~om the Grand Haven Hi;h School, and subse
quently attended Alma College., Alma, Michigan, for l year and Worsham 
Training School (embalming), Chicago., Illinois., for 6 months. He 
joined the Michigan National Guard in 1915, and served as a lieutenant 
in' the 32nd Division during World War I. Following the war he was a 
Company,Connander in the Michigan National. Guard l? years. He was 
called to active duty in the Army of the United States on 20 April 
·1942 in the grade of major., and has been on active duty since that date. 
He was promot~d to the grade of lieutenant colonel on 7 December 1942. 
In civilian life the accused was engaged in the undertaking business 
from 1920 to 1930., was engaged in Federal Emergency P.elief work for 2 

·years in"the middle thirties and was engaged in managing a liquor 
store for l year and 5 "tll.onths covering parts of 1939 ·and 1940. 

9. The court was legally constituted and had jurisdiction over the 
accused, and the subject matter. No errors injuriously a.f'fectine the 
substantial. rights of.the accused were committed during the trial. In 
the opinion of the Board of Review the record of trial is legally 
sufficient to support the findings·of guilty a.nd·the sentence, and to 
warrant con!irmation 0£ the sentence •. Dismissal. and total forfeitures 
are authorized upon a conviction of a violation of Article of War 94., 

:'1w:!·~~sal is man&t°Jin acon:t'£:tl~7 or Article 

~~ Judge Advocate, 

tJ:..u.0 44+ /t: J1 '* ~ ,tU• Judge Advocate. 

ii ,Judge Advocate. 
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1st Ind. 

war Department, J.A.G.O., 21 JUN 1944 To ·the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Lieutenant Colooel Victor L. Colson (0-190613), Corps of Military 
Police. 

2. · I concur in the opinion of the Bea.rd of Review that tM record 
of trial is legalzy- sufficient to support the findings and the sentence 
and to warrant confirmation of the sentence. 'lhe Staff Judge Advocate 
of the Sixth Service Command, in his review of the record of trial, 
has recommended that the sentence ba approved but suspended. Al.so, 
there was sul:mitted to the reviewing authority a clemency petition, 
signed by seven of the nine members of the court who heard and decided 
the case, recommending, 11ih consideration of the loo.g and honorable 
service" of the accused, that the sentence be .suspended. In addition, 
the reviewing authority has received clemency letters from the accused I s 
pastor, the superintendent of the public schools of the tovm in which 
he resides (Grand Haven, Michigan), and from various milita:5'y associates 
and supe_riors of the accused. Particularly noteworthy, also, is a 
letter from Brigadier General W. E. Gunther to Major Gener~l F. s. 
Aurand, Commanding General of the Sixth Service Command (Def. Ex. 3), 
officially commending' the accused for the excellent perfonnance of his 
duties in connection with the emergency that arose as a result of the 
Detroit race riots during the week of 21-28 July 1943. In view of the. 
long an:l honorable previous record of the accused in the military service, 
including canbat service in v'lorld War I, and in view of the fact that 
he has repaid to the Government the amount illegally collected by him 
($32.52) .on the claims he was convicted of having fraudulently presented 
to the Finance Department, I recommend that pis sentence be confirmed 
but commuted to a reprimand • 

. 3. Inclosed are a draft of a letter for your signature, trans
mitting the record of trial. to the President for his action, and a form 
of Executive action designed to carry into effect the above recommenda
tion, should such action meet with approval. 

~c::... a.n__ . . . a ~ c:a.c:a,.--.--.

M;yTon C. Cramer, 
Maj or General, 

3 Incls. The Judge Advocate General. 
1 - Record of trial 
2 - Dft. ltr. for sig. s/w 
3 - Fonn of Executive action 

(Sentence confirmed but commuted to reprimand. G.C.M.O. 392, 
18 Jul 1944) 
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Arrey" Service Forces 

In the Office o£ The Judge Advocate General 
Washington, D. c. 
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SPJGK 
CM 256061 30 MAY 1944 

ARMY AIR FORCES EASTERN FLYING 
UNITED STATES) TRAINING COMMAND 

) 
v. ) Trial by G. C. M., convened at 

) Craig Field, Selma, Alabama., 2 
Second Lieutenant HENRY ) M~ 1944. Dismissal. 
C. FUCIK (~23057), Air ) 
Corps. · ) 

OPINION of the BOARD OF REVIEW' 
~OUNDS, GAMBRELL and FREDERICK,. Judge Advocates. 

1. The record o£ trial in the case o£ the officer named above 
has been examined by the Board o£ Review and the Board submits this, 
its opinion, to The Ju:ige Advocate General. 

2. The accused was tried upon the !ollowing Charge am. Specifi
cation: 

CHARGE: Violation o£ the 96th .A.rticle · o£ War. 

Specification: In that Second Lieutenant Henry c. 
Fu.cik, A;J:my' o! the United States., Arm:/ Air Forces 
Pilot School (Advanced - Single Engine), Craig 
Field, Selma, Alabama, did, on or about .17 April 
1944, while engaged in a flight at or near Meridian, 
Mississippi., Yll:'Ongi'ully violate the written pro
vision o£ Section I, Paragraph l of Army Air Forces' 
Regulation Number 60-16, dated 6 March 1944, to 
which he was subject am which provides as !ollows: 

111. Reckless Operation. An A.AF Pilot will not 
· operate aircraft in a reckless or careless manner, 

or so a.s to endanger friendly aircraft in tba air, 
or friendly aircraft, persons, or property on the 
ground.II 

In that he wrongfully piloted and !lew an airplane 
described as a Pl'-19 by approaching another air-

... plane, also described as a Pl'-19., .from the rear 
and flying directly beneath the second airplane 
until he had reached a. point o£ such close prox
imity thereto that in suddenly pu1J1ng dowmra.rd 

http:dowmra.rd
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the empennage section of his airplane was 
raised and struck the approached airplane, 
resulting in the approached airplaz:e veering 
sharply to the right and striking a third air
plane, also described as a Pl'-19, l'ihich was 
fly.l.ng a position of approximately one hun:ired 
(100) feet to the right and to the rear of the 
approached airplane. 

He pleaded not guilty to, and was found guilty of, the Specification 
and the Charge. No evidence of previous convictions was introduced 
at the trial. He was sentenced "to be dismissed from the service". 

- The reviewing authority approved t~ sentence and forwarded the record 
of trial far action under Article of War 48. 

,3. For the prosecution it was shown that on 17 April 1944 ac
cused was one of a group of officers engaged in ferrying ten Pl'-19 
airplanes from Jackson Arm:r Air· Base, Jackson, Mississippi, to Craig 
Field, Selma, Alabama (R. 7, 8).· Second Lieutenant Gardon C. Kreger, 
Air Corps, was the flight leader (R. 8, 23) and, under his direction, 
the group was flying a loose "V" .formation at aI'l altitude of 2500 
feet (R. 7, 9). The ship. on Lieutenant Kreger' s right was piloted by 
Secom Lieutenant Gardon M. Day, Air Corps (R. 7, 10), llhile Second 
Lieutenant Arthur l4. Hockett, Air Corps, piloted the first ship on 
the leader•s left (.l.t. 11). Lieutenant Kreger was flying a straight 
and level course and the planes were at a distance of approximately 
50 to 100 feet from one another (R. 8, 10) with su.f.ficient space for 
another pla.ne tc pass b!3tlreen them (R. S, 12). At approximately· 
1810 o • clock, when· the group 'Was between 5 and 10 miles east of 
.Meridian, Mississippi, Lieutenant Kreger, l'iho had just checked to 
see i! all the ships were in formation, looked for his mxt check 
point:, and, as he was doing so, his pl.am was hit and thrown up _and 
over to the right side, causing it to crash into Lieutenant Dq•s 
ship. Lieutenant Kreger was more or less dazed by the impact and 
when he "came ton he had lost about 1500 feet of altitude. Finding 
himself too close to the ground to risk a jump he was obliged to 
make a crash landing (R. 7, 8). Upon examination of his plane there
a.t'ter he discovered a. piece of fiber fran some other plane wedged in 
the nndshield of the front cockpit (R. 8). There had been a prior 
flight by the same nllljlbe:r ot ships !ran Jackson to Craig Field earlier 
on the same d~ and under Lieutenant Kreger•s leadership (1'. 8), and 
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neither on th~t nor the subsequent night did the leader have my 
occasion to, rior did he., make any movements up or down fran the 2500 
foot altitude (R. 9) and the weather was calm., the air very snooth 
(R. 10, 12) an:l the visibility was unlimited (R. 12). 

By stipulation Lieutenant Gordon M. Dey testified 'that he was 
piloting the sldp .f~ to the right and rear .o£ Lieutenant _Kreger' s 
plane. At about 1810 o•clock., when near Meridian., Mississippi., he saw 
the plane operated b;y the accused. (the original ·position o£ which he 
did not observe) came frcm below and behind the lead ship, until., as 
it passed under., the .front part of the accused's sbip suddenly went 
dowmrard and the tail section was raised and went int;o the bottcm- ot 
the lead ship. Lieutenant Dey thought or shoving forward in order to 
go "down and outn but Lieutenant Kreger•s ship turned over 1n front 
o£ his plane and he had to "pull upn. It was too late., however, for 
Lieutenant Da.v to get out of Lieutenant Kreger•s wey and the lead. 
ship "rolled over" Lieutenant Da.v•s ship and struck the left wing, 
compelling Lieutenant Da.v to bail out (R. 10., 11). 

Second Lieutenant Arthur M. Hockett testified that he was one 
of the pilots flying a straight and level course in a "rather loosen 
"V" fomation heading directly toward Craig Field, under the leader
ship o£ Lieutenant Kreger on 17 April 1944. Fran his position as 
first ship on the left of the leader he saw another airplane just 
behind and below., but moving slowly forward .and under, the lead ship. 
At about the time 'When the tail o£ that ship was even 'Id.th the pro
peller of the lead ship the two planes collided, either because the 
tail o£ the lower plane was raised or the lead plane lowered. The 
lead ship moved to the right an:l the ship on the right turned to get 
out o£ the way. At that time Lieutenant Hockett turned to the left 
and saw a man., 'Vihom he later discovered was Lieulienant Da.v., parachute 
from a plane and he followed him down. 

Another of the group of pilots engaged in ferrying the planes in 
question was Second Lieutenant Theodore J. Badger., Air Corps., who was 
flying the ship furthest to the left of the lead ship piloted by Lieu
tenant Kreger. He saw nothing of the initial impact between the ac
cused's ship and Lieutenant Kreger•s plane but heard the crash and 
saw pieces o£ airplane flying in the air. He did., ·however., see the 
lead ship turn over on its back and crash into the plane on its right. 
As the accused• s plane was going down toward Craig Field Lieutenant 
Badger followed him and., thinking the plane .was so badly damaged that 
the accused would have to bail out any minute., he "pointed him ~ack" 
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to Meridian-. As he recalled it, both elevators, the rudder and hal.t' 
of the left. horizontal stabilizer of the accused's ship l'lere gone and 
the vertical. stabilizer was 'flapping around very loose (R. 13, 14). 

Secom Lieutenant Charles L. Lim, Air Corps, was the "Seco:q.d 
wing ms,n on the left• of the formation and he saw the lead ship strike 
the plane -on its rig}:l.t and take o:ff a part of the wing of that plam 
(R. 15). 

At the request of the court Major' Abbott 'Kagan, Air Corps, Op
erations Officer .at Craig Field, Selma, Alabama, was called as a 
witness and testified that on 17 April 1944 he had assigned a group 
of officers, including the accused, to tha duty of piloting a number 

. of Pr-19 airplanes frClll Jackson, Mississippi, to Craig Field, Alabama. 
These of£icers were called in, prior to making the trip, and de.finite
ly instructed by Major Kagan as to the manner in 'Mli.ch they should 
fly to Jackson and back. They were told not to fly under 1000 .feet, 
not to execute any acrobatic maneuvers and not to fly "close formation• 
going over or coming back. The pilots were, also told 'Who would be the 
flight leader on the wey back. Lieutenant Kreger was designated as 
the leader for the group with 'Which the accused was flying. Major 

· Kagan assumed that each pilot understood what was meant by close for- · 
mation inasmuch as they were all traimd pilots 'Who had flown in for
mation. When asked his opinion as to what method he would use if he 
were flying in "V" formation and w.ished "to join up on either the 
right Ol"' left", he stated that he would "clear the outside and join 
in"; that it was ttvery dangerous" to "pull ahead of the formation 
uI)derneath, pull around, make .a 1soo ·turn and cane back" am such 
a method was not acceptable and had never been taught at Craig 
Field. He defined a "loose formation" as one whereby the pilot of 
each in:iividual plane is not required to look to the pilot immediate
ly ahead to ma.iritain altitude but is at the beck and call of the 
leader who can go back and instruct pilots individually without dis
turbin,g· any particular member of tha fonnation. In'the instant case 
it was a formation in which any PT ship could fly between arr:, other 
two planes am still have plenty of room between wing tips (R. 22-24). 

Section I, paragraph l, .Anrr:f Air Forces Regulation No. 60-16, 6 
March 1944, was introduced in evideooe without objection ("'. ll; Pros. 
k. 1). 

4. The accused, having been informed of his rights, elected to 
be sworn aa a witness and testified that he was assigmd to ferry a 
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Pl'-19 airplane from Jackson, :Mississippi, to Craig Field, Alabama, 
on 17 April 1944. He had made one flight between the same stations 
on the same dey. On the second flight ha ntook off" from Craig 
Field and followed behind and below the lead ship which was piloted 
by Lieutenant Kreger. As he remembered, only eight ships were in 
formation flying "V", right an1 left, at an altitude of 2500 feet. 
He was flying "between ten {10) and fifteen (15) feetn below the 
oth:lr planes. Then in his Oi".'Il words: 

"*** I had in mind to pull ahead of the for
mation and turn then get out on the wing of the for
mation. I chose the lead ship because that mip was 
being flown on the most steady course. I started 
unier him and was going to pull out far enough ahead 
of him to turn awey and conl9 back on his Yd.ng. 

* * * * * * I held the same altitude, which should have put me 
about fifteen (15) feet below him. 

* * * * * * I watched him and· kept the San3 distance between us 
until I got to where I could not look up any further. I 
glanced ahead to see i£ everything Wei$ clear., glanced 
around., noticed I was getting close to the lead ship and 
pushed fonra.rd the stick. The tail of my plane \rent up 
toward the lead ship, right on the wing of the ship. 

* * * * * * My ship., after it -went doVln., went straight ahead. I 
did not see behind me." (R. l?-19). 

He admitted that., while the air was quite rough earlier in the afternoon., 
it "smoothed out" toward evening. Under examination by the court the 
accused stated that Major Kagan had instructed the pilots to nfly loose 
.format4on" and this the accused understood to mean "that the planes would 
be far enough apart so that another plane could be flown bet,veen them" 
(R. 19). He had never before had occasion, when .following the leader 
in formation., to go out ahead of the leader but he had been warned of 
the dangers of- crossing under or flying clos~, directly underneath 
other aircraft., and he was aware of the £act that it is dangerous to 
fly close to another aircraft in any kind of air due to the probability 
of down-draft or up-draft. The accused passed through preflight., pri
mary, basic am advanced training without having suffered any accidents. 
He had, however, only 21 to J! hours experience in flying Pl'-19 air
planes. 
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5. There is no dispute whatever concerning the manner in llhich 
the accident t'b three Pr-19 airplanes occurred at the time and place 
alleged. Two "fiitresses for the prosecution saw a plane appt"oach the 
lead ship from behind and below and eventually collide with it and 
the accused himself admitted that he wa.s piloting that plane. There
fore, the sale question to be determined is whether the accused, in 
the operation of his ship, was careless or negligent or endangered 
friendly aircraft in the air. 

Although he had only 2! to Ji hours experience in the flying of 
a Pr-19 airplane, the accused had passed through training courses in 
preflight, primary, basic and· advanced flying 'Without any accident. 
He had, on the same da;v and previous to the accident, successfully 

_piloted a PI'-19 ship fran Jackson, Mississippi, to Selma., Alabama. 
He admitted that he knew the fundamental rules of formation flying 
which obliged him to follow the lead pilot and he stated that he had 
never be.fare attempted, ffllile in formation, to go out ahead of tb:I 
leader. He had also been instructed in the dangers of crossing under, 
and especially o£ .flying close, when directly underneath other air
craft, and was fully aware of the danger incident to such a maneuver 
beea.use of the likelihood o£ sudden up-drafts and down-drafts. 

It is a matter of common knowledge that airplanes move in an 
element which, 'Without any warning or act on the part o£ the pilot, 
changes suddenly in density and current so as to cause the ship to 
shift upward, downward, to the right or to the left. Casual obser
vation of arry plane in flight "llill demonstrate to anyone that it 
does riot progress along a perfectly straight course at a constant]¥ 
maintained altitude but that, even in completely calm air, am 'With
out human interference, it dips and S"fra3'S at unexpected moments. 
How then could the accused, in the light of his training, justify 
what he attempted on the flight during 'Mlich the accident occurred?. 
He said he "had in mini to pull ahead o£ the formation am turn then 
get out on. the 'Wing of the f onnationtt, but Major Kagan, the Operations 
Officer, testifying as a witness for the court., stated that such a 
mamuver was ttvery dangerous", was not considered the accepted wrq 
and had never been taught at Craig Field. · 

That such an attempt is., in i'act., dangerous was clearly demon
strated by what happened. Although he knew that he was flying onl.1' 
about 15 .f'eet below the altitude at m.ich the lead plane was being 
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flown, the accused nevertheless went forward intending to pass it 
and make a turn to the wing of the formation. He held to the same 
difference in altitude between ships as he moved forward until he 
"could not look up a:ny further" and then as. he was getting close to 
the lead ship he shoved the stick forward. It is evident from what 
happened that he had already gone under the plane piloted by Lieu
tenant Kreger., the lead.er., for at that moment the tail of the ac
cused ts ship rose and hit the lead ship. Y.reger•s plane, having 
been thrown off its course, rolled over and struck Da.y•s plam im
mediately on his right, tearing off a wing. As a result, Lieuten
ant Kreger was compelled to make a crash landing, Lieutenant Dey, 
pilot of the second ship 'Which was struck., was ooliged to bail out 
and the accused•s ship was forced to land in a badly damaged con
dition. 

Again, cormnon sense should have indicated to the accused that, 
while attempting such an independent movement without the knowledge 
or consent of the lead.er, and at a distance of only 15 feet below 
the leader's plane, arry uI>-<!raft could, and probably would., dash his 
plane into the lead ship. So also any do'W!l-current could, and prob
ably would, have caused the lead ship to drop upon the accused's 
plane. 

The situation was aggravated because the lead.er was in complete 
ignorance of the position of the accused's plane at the moment of im
pact and there is not the slightest doubt that., under the circumstances, 
the accused was careless in failing to follow instructions which he had 
received and was bound to respect; reckless in violating the "loose for
mation" rules which required him to fly his plane so that another could 
pass safely between it and any other plane in the f onnation; and not 
only endangered other aircraft in the air but jeopardized the lives 
of two fellow air officers as well as his own. 

It may safely be assumed that among the members of the court, 
consisting of two lieutenant colonels, thre(;l majors, one captain and 
one first lieutenant, aJ.l members of the A.ir Corps, there l':ere some 
experienced fliers, and all of the members may be presumed., by train
ing and experience, to be peculiarly qualified to pass upon the facts 
and circumstances surrounding the accident and arrive at a proper de
cision on the question of recklessness involved. They resolved the 
matter against the accused and the record abundantly supports their 
findings. 

6. Records of the Ua.r Department disclose that the accused was 
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born in Waukegan, lllinois, and is 19 years and 9 months of age. 
After graduation frcm high school he was a truck driver for a 
dairy company and a ille guard employed by the City of Waukegan, 
Illinois. He became an aviation cadet in February, 1943, and was 
graduated from Army Air Forces Pilot School (Advanced - Single En
gine) at Craig Field, Selma, Alabama, on 8 February 1944 and was 
commissioned a second lieutenant, Army of the United States, on 
the same day. He is unmarried. · 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed 
during the trial. In the opinion of the Board of Review the record 
of trial is legally sufficient to support the findings and the sen-

. tence and to warrant confirmation of the sentence. Dismissal is 
authorized upon conviction of. violation Article of War 96. 

JI• , Judge Advocate. 

Judge Advocate. 
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1st Tnd. 

War Department, J.A.G.O., 1 Z JUM 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Henry c. Fucik (0-823057), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial i:;i legally sufficient to support the findings and the sentence 
and to warrant confirmation of the sentence. I recommend tha.t the 
sentence be confirmed and carried into execution. 

3. Consideration has been given to the attached memorandum. £ran 
Lieutenant General Barney M. Giles, Deputy Comrrander of the u. s. Army 
Air Forces, dated 9 .rune 1944. He recommends that the sentence of 

. dismissal be confirmed and ordered executed. I concur :in that recom
mendation. 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record of trial to the President, together with a form of 
Executive action designed to cal'ry into effect the above reconmendation, 
should such action meet with approval. 

Myron c. Cramer, 
Major General., 

4 Incls. The Judge Advocate General. 
1 - Record of trial 
2 - Drt. ltr. for si.g. S/"H 
3 - Form of Executive action 
4 - Memo. from Lieutenant General 

Barney M. Giles, Anny Air 
Forces, dated 9 June 1944. 

(Sentence confirmed. G.C.M.O. 389, 18 Jul :J-944) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
;vashington, D.C. 

SPJGN 
CM 256ll5 2. 6 MAY 1944 
UNITED Sl'ATES ) ARMY AIR FORCES CENTRAL 

) FLYING THAINING COMMA:rID 
v. ) 

) Trj,.al by G.c.~., convened at 
Second Lieutenant CHARLES ) Majors Field, Greenville, Texas, 
M. KROUSE (0-689062), Air ) 28 April and 3 May 1944. Dis
Corps. ) missal. 

OPINION of the BOARD OF REVIE'il 
LIPSCOMB, SHEPHERD and GOLDEN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
.case of the officer named above and submits this, its opinion, to The 

Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violati.on of the 96th Article of i':"ar. 

Specification: In that Secom Lieutenant Charles M. 
Krouse, Air Corps, having on or about 12 Novem
ber 1943, become indebted to· Levy's Credit 
Jewelers in the sum o~ one hundred eighty-five 
dollars and tbirty-nine cents ($185.39) for mer~ 
chanaise and having failed without due cause to 
liquidate said indebtedness, and having on or 
about 1 February 1944 promised the said 'Levy's 
Credit Jewelers that he wuld on or about 2 March 
1944 make a payment of fifty dollars ($50.00) 
on said indebtedness, did, witho~t due cause, at 
Greenville, Texas, on or about 2 March 1944, dis
honorably fail to keep said promise. 

The accused pleaded guilty to, and was found guilty of, both the Charge 
and the Specificati.on. He was sentenced to be dismissed the service. 

' 
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The rev.lawing authority approved the sentence and forwarded the record 
of trial for action under Article of War 48. 

J. The evidence for the prosecution shows that the accused on 5 
Novenber 1943 purchased a wristwatch for $195 from Harry L. Levy, a 
jeweler doing business in Greenville, Texas, and five days later on 

·12 Novenber 1943 also purchased _an identification bracelet and cer
tain Army insignia from him for $23.23. · Down payments totalling 
;.32.84 were made, leaving an. obligation of $185 •.39. This was to be 
satisfied in two installments, one for $80 due l December 1943 and 
the other for the balance due 10 Jarru.ary 1944. The arrangement was 
in compliance with Credit Regulation i[ issued by the Federal Rese~e 
Bank {R. 10-11, 16). 

Nothing was paid by the accused on his indebtedness either 
in December or January. Upon being contacted by telephone on 'Z7 Janu
arY 1944, he agreed to come to Mr. Levy's place of business to discuss 
the matter. A conference was finally held on l February 19.44, and at 
that time, according to l,ir. Le~, 

"He ~tated that he was in financial diffi
culties and it was impossible to pay the full 
amunt at that ti.me; I explained to him in re
ference to Credit Regulation Wand the fact that 
when an account is delinquent that the Government 
gives a relief to an embarrassed debtor and makes 
provision whereby a Crew.t Manager has the right 
to use their best judgment to liquidate an ac
count as rapidly as the debtor can possibly 
liquidate it and after I informed him of that he 
said I I want you to make it as easy on me as you 
can, whatever way you tell me to -pay it, I will 
pay it in that manner• e,nd he said he -wished to 
pay $25.00 that month and $25.00 per month and 
I told him that in the face of the alll)unt of 
the account that if the Federal Credit Inspector, 
who is sent out by the Federal Reserve Bank, 
were to see an account that was delinquent as 
this one was and was to tal(e into consideration 
the officer's pay that a Credit Inspector would 
consider $25.00 was not a sufficient payment on 
the indebtedness and I said 'Under that, don't 
you think you could pay as much as $50.00 a month• 
arid he said •Yes• he could pay ~~50.00 a month and 
then said 'Okay, I will pay J50.oo now' which he 
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had agreed to do and did and I told him that 
he could pay the balance $50.00 per month, 
payments to be made in March and April and the 
balance of $35.89 in May. Lieutenant Krouse 
agreed to do this. Due to the fact that we 
would have difficulty in contacting Lieutenant 
Krouse and have him cone in we have found it 
a con:anon practice that practically most of the 
officers today are handling those accounts as a 
convenience to us and themselv-es by giving us 
a series of checks post dated after their checks 
are deposited. Most of the boys have their 
checks deposited at the bank and I told him he 
could give us a series of checks dated 2 March 
for $50.00 and one dated 2 April for $50.00 
and one dated 2 May for $35 .89 an::l told him 
that that agreement was satisfactory to us 
and I was sure that it would be to the Federal 
Inspector if he examined the account." 

The accused executed and delivered the checks as suggested (R. 12~13). 

When 3 March 1944 arrived, Mr. Levy calle:i the bank against 
which they were drawn and inquired whether there were sufficient funds 
on deposit to meet the first of the series. The answer was in the nega
tive. Mr. Levy waited a few days and on 6 March 1944 deposited the 
check dated 2 March 1944. It was returned marked "Insufficient Funds". 
Mr. Levy on 8 March 1944 called the accused. The latter, upon being 
told that his check had been dishonored, 11 said he was sorry and that 
he would be in in a few days and take care of same". The promise was 
not kept. Mr. Levy telephoned twice more prior to 20March 1944 but 
was unable to contact the accused. On that day they spoke to one 
another over·the telephone, and the accused represented "that he had 
written for some money and he would be in in a fe,v days and take care 
of it * * *". Between 11 and 15 March 1944, Mr. Levy had complained 
to Corporal Crow, who brought the matter to the attention of Captain 
L. L. Van Stavern, the Provost lJarshal of the 2522nd Arrrry Air FoTces 
Base Unit (Basic), Lfajors Field, Greenville, Texas. When admonished 
by the Captain to pay his indebtedness, the accused had remarked that 
"he was messed up at the bank, that he thought.the lll)ney was there 
to meet all checks that he had out and feiai} 'I 'Will go down and 
take care of it'" (R. 13-14, 20-21). 

The accused finally went to see Mr. Levy on 12 April 1944. 
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The check which had been due on 2 March 1944 was paid in full and $20 
was paid' on account of the check which had matured on 2 Apr.Ll 1944. 
!.Jr. Levy testified that: 

• nr told IJ,he accusei/ at that time that 
I wasn't interested in k~eping his delinquent 
checks and things like that but that it was more 
to his interest ix> have that April 2nd check 
since it was past due. He said that it was im
possible for him to pay the entire $100.00 that 
was a'ue at that time am I told him to tell me 
how he could pay it and if it was within reason 
I would be glad to coe,perate with him and sug
gested that he pay it 'Within thirty or sixty days. 
I said, 'You have payment due May 2nd. I will 
give you the $50.00 check back, you are paying 
$20.00 on 2 Aprl.l check and then you can give us 
a check for $30.00 dated 2 June and it lrl.ll be 
deposited and show that it is· delinquent and if 
the Federal Inspector sees the account he will 
see that it will be hand.Jed in a business like 
marmer. n 

The payments made on 12 April 1944 reduced the indebtedness to $65 .39. 
This sum was still due and ow.i.ng at the date of the trl.al. Throughout 
the period from 5 November to 28 March 1944 the accused at various 
times apparently had had substantial sums on deposit in bis bank 
account (R. 14-2J; Pros. Ex:s. 1, 2). 

4. The accused, after his rights as a Td tness had been .fully ex
plained to him, ale cted to remain silent. No evidence was offered on 
his behalf. 

5. The Specification alleges that the accused 

"* * * having on or about 12 November 1943, be-
come indebted to Levy's Credit Jewelers in the 
sum of * * * ($185.39) for merchandise and having 
failed vdthout due cause to liquidate said indebt
edness, and having on or about 1 February 194.4 pro
mised the said Levy's Credit Jewelers that he woold 
on or about 2 March 1944 make a payment of * * * 
($50.00) on said indebtedness, did, ldthout due cause, 
at Greenville, Texas, on or about 2 March 1944, dis
honorably fail to keep said promise." 
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This violation was laid under Article of War 96. 

The accused pleaded guilty to both the Charge and the Specifi
cation. The meani~ and effect of his action had previously been ex
plaimd to him by his counsel., and the Law Member subsequently added a 
further explanation. The accused stated that he understood and that he 
wished his plea to stand. 

"Neglect on the part of an officer to pay bis debts promptly is 
not of itself su.f'ficient grounds f'or charges against him. 'Where the non
payment amounts to dishonorable conduct, because accompanied by such cir
cumstances as fraud., deceit., or speci:f'.i.c promises of payment, it may 
properly be deemed to constitute an offense": Dig. Ops. JAG. 1912-1940, .._ 
sec. 453 (14}. The evidence for the prosecution supplanents the accuse-i's· 
plea of guilty and tends to show that the accused's failure to pay falls 
Yd thin 'the latter category. His numerous and consistently broken pro- • 
mises and his issuance of a worthless check, when viewed in the light 
of his plea of guilty, provide an adequate foundation :fbr the court's 
findings of guilty. 

6. The accused is about 23 years of age. The records of the Har 
Department show that he had enlisted service from 18 October 1942 to 
30 August 1943 when he was commissioned. a Second Lieutenant in the Air 
Corps., and that since the last date he has been on active duty as an 
officer. 

?. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings an:i the sentence and to 
warrant confirmation thereof. Dismissal is authorized upon conviction 
of a violation of Article of War 96. 

~ !.~dge Advocats, 

Judge Advocat; e. 
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SPJGN 
CM 256ll5 

1st Ind. 

War I:epartment, J.A.G.o., - To the Secretary of War. 
9 ... JUN 1944 . 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Charles M. Krouse (0-689062), Ai~ Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
the sentence and to warrant confirmation thereof. I reconnnend that 
the sentence of dismissal be confirmed and ordered executed. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet "With approval. 

Myron· C. Cramer, 
Major General, 

The Judge Advoaate General. 

3 Incls. 
Incl l - Record of trial. 
Incl 2 - Dft. of ltr. for· 

sir,. Sec. of War. 
Incl 3 - Form of Executive 

action. 

(Sentence confinn.ed but execution suspended. G.C.M.O• .391, 
18 Jul 1944) 
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WAR DEPARTMENT 
Arnr:, Service Forces 

In the Of.rice of The Judge Advocate General 
washington., D.c. · 

(235) 
SPJGQ 
CM 256ll6 31 MAY 1944 

UNITED STATES ) ARMY A.IR FORCES CENTRAL 
) FLYING mAINnm COMMA.ND 

v. ) 
) Trial by G.C.M., convened at 

Second Lieutenant STANLEY ) Frederick Army Air Field, 
CAST~ (0-574178), Head Frederick, Oklahoma, l May 
quarters· and Headquarters ~ 1944. Dismissal. 
Squadron, 70th Two Engine ) 
nying Training Group. ) 

OPlNION of the BOARD OF REVIEW 
RaJNDS, GAMBRELL and :FREDERICK., Judge Advocates. 

l. The Boa.rd o! Review has examined the record of trial. in the 
case of the officer named--above and submits this, its opinion., to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges am Speci
f'i.cationss 

CHARGE: Violation of the 96th Article of War. 

Specification ls In that Second Lieutenant Stanley Casten, 
Air Corps, did., at Frederick A:rmy Air Field, Frederick, 
Okla,homa., on or about 18 M3.rch 1944, with intent to · 
defraud, wrongfully and unlawfully make and utter to 
the Ofi'icers 1 Mess, Frederick Army Air Field., Frederick, 
Oklahoma., a certain check, in words and figures as 
follows, to wit; 

"New York, N.Y. March 18, 1944. No.~ 
NATICNAL CITY BANK OF I@V YORK., Jackson Heights Branch, 
Pay to Cash, or order - - - - - - - - - - - - - - - - $10.00 
Ten 00/100 - - - - - - - - - - - - - - - - - - - - - Dollars 
Jackson Heights Br. '(Signed) Stanley Casten.• 

and by means thereof, did fraudulently obtain :from the 
said Off'icers• Mess $10.00 in lawful money of the United 
States, then well knowing that he did not have and not 
intending that he should have sufficient funds in the 
National City Bank of New York, Jackson Heights Branch, 
tor the payment of said check. 
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The remaining ll Specif:ications under this Charge allege of
fenses identical with that set forth in Specification l, 
except as to the date and amount. of each check, which !acts 
are alleged respectively in terms as follows a 

Specification Amount~ 

2 20 1w'ch 1944 $10.00 
.3 2:> M'irch 1944 10.00 
4 20 M:lrch 1944 10.00 
5 22 March l 944 10.00 
6 22 :M:i.rch 1944 10.00 
? 2.3 Ma.':'ch 1944 10.00 
8 Z7 Mlrch 1944 10.00 
9 Z7 March 1944 10.00 

10 Z7 M:i.rch 1944 10.00 
ll Z7 March 1944 10.00 
12 29 March 1944 s.oo 

Accused pleaded guilty- to, an<\ was f'ound guilty of', th~ Charge and its 
Specifications. No evidence of previous convictions was intrdd.uced. 
He was sentwced to be dismissed the service. The reviewing authority 
approT8d the sentence and forwarded the record of tria.l for action 
·uooer Article or War IJ3. 

3. In addition to accused's plea of guilty, the prosecution intro
duced the following evidences 

Gerald Isaac, of _Frederick, Oklahoma, is the bartender of the 
Officers Club at the Frederick Air Base {R. 16). He knows accused per
sonally (R. l?). He identified twelve checks (Pros. Elcs. A to L incl.) 
as those 'Which he had seen accused make and which witness lad ca.shed 
tor him during the period between 18 Mu-ch and the latter pa.rt of' 
Jarch (R. 16). He did this under the authority which he has been 
granted to cash checks in his occupation where the amount of the check 
is $10.00 or less (R. 17). He gave Lieutenant Casten actual cash for 
each of the checks in question and then sent them over to the Mess. 
Muiagement llhere he traded them in for cash (R. 17). He can definitely 
say that each of' these checks was iresented to him by Lieutenant Casten 
(R. 18). 

First Lieutena.nt·Patrick E. BI'Ol'll, Jr., 452.nd Base Headq.ia.rters 
and Air Base Squadron, FW', Frederick, Oklahoma., is the Mess Off'icer 
at the Frederick Air Field. He identified accused and states he is in 
the military service. Witness is Acting Secretary and Treasurer of the 
Officers Meas at this i'ield and operates, in his official capacity, 
the bank account of the Mess maintained at the First Naticnal Bank of 
Frederick, Cklahoma {R. 10). He identified singly each individual 
cheek as alleged 1n ea.ch of the twelve Specifications and as introduced 
into the evidence (R.,10-ll-12; Pros. Eics. A to L incl.). He is 
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familiar with accused's signature and testified that the signature on 
each of these twelve checks was that of accused (R. 15). He deposited 
all of these checks in the bank and they were all returned unpaid. 
From his own knowledge he knows that a total of tJ.15.00 was pa.id accused 
for these checks and the Officers Mess had to make good this amount 
'When the checks were returned (R. 15). The accused did not make or 
offer to make them good at the time they "W8re returned but he did pay 
them off "this marning 11 (Day of the trial l May 1944) (R. 14). 

A written stipulation, signed and agreed to in open court by 
accused and his cotmsel, was received into the evidence as followsa 

"That there were insufficient funds in the account of 
the accused in the National City Bank of New York and the 
National City Bank of New York, Jackson Heights Branch, to 
pay the checks involved, dated as follows, 

March 18, 1944 M:lrch 25, 1944 

M3.rch 20, 1944 1m-ch Z7, 1944 

March 20, 1944 M3.rch Zl, 1944 

March 20, 1944 March Z7, 1944 

March 22, 1944 I&u'ch Z7, 1944 

March 22, 1944 1w'ch 29, 1944 

(Sig.) /s/ \ITLLIA'J A. GRAVINO 
Agreed to and signed at '!'rial Judge Advocate 
Frederick Anny·Air Field, 
Frederick, Oklahoma, April(Sig.)/s/ JAl)l;S A. !41\RSHALL 
24, 1941.. Defense Counsel 

(Sig.) /s/ STANLEY CASTEN 
Accused" (R. 18; Pros•.Ex. M) 

A~'ter the prosecution rested the defense ma.de a motion for a 
finding of not guilty on the ground that the prosecution's evidence 
was not sufficient to convict beyond a reasonable doubt (R. 18). After 
discussion between the law member and d~fense counsel in which accused 
was agam given the opportunity to change his plea to not guilty, the 
motion was withdra"l'l!l and accused reiterated his desire to let his plea 
of guilty stand (R. 19). Having been advised of his rights as a witness 
in his own behalf accused elected to remain silent (R. 19). The defense 
offered no testimony (R. 19). 
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4. '.'far Department records disclose that this officer is now 
23 years of age and married. He finished gra:nmar school, attended 
two high schools in New York but did not graduate, and vas a student 
in the Delehanty Institute of New York, a trade school. He ras been 
employed since 1936 as a theatre usher, a night steward by a steam
ship line and an auto mecranic. He has served since September 1940 
as an enlisted man in the National Guard of New York and attained the 
grade of Sergeant. He was commissioned from an Air Forces Officer 
Candidate School as a second lieutenant, Army of the United States 
on 3 M:lrch 1943. 

5. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during 
the trial. In the opinion of the Boa.rd of Review the record of trial 
is legally sufficient to support the findings of guilty and the sen
tence and to warrant confirmation of the sentence. A sentence of 
dismissal. is authorized upon conviction of t n of ticle of 
War 96. 
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1st Ind. 

War Department, J.A.G.O., 1 Z JUN 19# - To the secretary of War. 

1. Herewith transmitted for the action of the .President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Ueutenant Stanley Casten (0-574178), Headquarters and Head
quarters Squadron, 70th Two Engine Flying Training Group. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation thereof. I recommend that 
the sentence be confirmed and carried into execution. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the .President for his action and a £arm of Ex
ecutive action designed to carry into effect the above recanmendation, 
should ~ch action meet with approval. 

Myron C. Cramer, 
Major General, 

The Judge Advocate General. 

·3 Incls. 
Incl. l - Record of trial. 
Incl. 2 - Draft let. for sig. 

Sec. of War. 
Incl. 3 - Form of action. 

(Sentence confirmed. G.C.M.O. 402, 18 Jul 1944) 
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WAR DEPARTMENT 

Army Service Forces 
In the Office of. The Judge Advocate General . 

Washington, D.c. 

SPJGN 
Cl.! 256247 

2 G MAY 1944 
U N I T E D S ·T A T E S ) ~UA.RT.ERS U. s. TROOPS 

v. 
) 
) 

ADAK, ALASKA 

) Trial by G.c.u., convened at 
First Lieutenant SETH L. ) Amchitka, Alaska, 22 April 
EVANS (0-1541503), Medical ) 1944,. Dismissal., total for
Administrative Corps. ) feitures and confinement for 

) two (2) years. 

OPINION of the BOAR.I) OF BEVIEW 
LIPSCOMB., SHEPHERD and GOLDEN, Judge Advocates 

l. The Board of Review bas examined the record of trial in the 
case of the officer named above and submits this, i ta opinion., to 
The Judge Advocate General. 

2. The accused was tried upon the following Charges and Spec:ii'i
cations: 

CHARGE I: Violation of the 63~d Article of War., 
Specification: In tbat SETH L. EVANS., First Lieutenant, 

Medi.cal Administrative Corps, 42nd Station Hospi-
tal did at Amchitka, Alaska., on or atout 20 March 
1944, behave himself with disrespect toward JAMES M. 
MOTT, Lieutenant Colonel, Medical Corps, his superior 
officer by saying to him "you kansas son of a bitch" 
or words to that effect. 

CHARGE II: Violation of the 85th Article o:t War. 

Specification: In t~t SETH L. EVANS, First Lieutenant., 
Medical Administrative Corps, 42nd Station Hospital 
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was., at Amchitka., Alaska., on or about 20 March 
1944 found drunk on duty. 

CHARGE IIH Violati.on of the 9Jrd Article of war. 

Specification: In that SETH L. EVANS., First Lieutenant., 
Medical Administrative Corps, 42nd Station Hospi
tal did at Amchitka., Alaska on or about 19 March 
1944 with intent to do him bodily harm commit an 
assault upon CARL B. BAUER., Second Lieutenant, 
Medical Adninistrative Corps by ldllfully and. 
feloniously striking and kicking said CARL B. BAUER. 

He pleaded guilty to Charge I and its Specification and not guilty to 
the other Charges and Specifications. He was found guilty of all 
Charges and Specifications. He was sentenced to be dismissed the ser
vice., to forfeit all pay and allowances due or to become due and to be 
,confined at hard labor at such place as the reviewing authority might 
direct for a period of two years. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article 
of War 48. 

J. The evidence for the prosecution shows that on the night of 
19 March 1943 at about a:>JO o'clock Second Lieutenant Carl B. Bauer 
was in his quarters 'With tm other lieutenants and a warrant officer 
when the accused entered., joined in the conversation and partook of a 
drink in celebration of Lieutenant Bauer's first wedding anniversary. 
Shortly thereafter., according to Lieutenant Bauer whose testimony was 
substantially corroborated by his other-guests., the folloldng incident 
occurred: 

"Lieutenant Evans came in and sat down and 
picked up the conversation. Argument soon de
veloped and he called me a few names and I asked 
him if' he wouldn't leave. I lef't the hut and 
stood outside the back door for a few minutes 
and came back in and started to write a letter. 
Lieutenant l'Vans then came to my side of the hut 
and pushed my head on the desk end pushed me' 
against a chest of drawers I have next to the 
desk. I struck Lieutenant Evans. He knocked 
me to the floor and kicked me hitting me near 
the left tE'lllple. I got up tried to get a191:W 
from him but he kicked me again. I., Lieutenant 
Moon., Mr. Warrick and Lieutenant Gore told him 
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to leave the quarters. He came back and came 
in and • • • • no that is not quite right. He 
didn •t leave the quarters. I tried writing 
again. He picked me up and slamued me against 
the chest of drawers and threw beer in my face. 
He came back later that evening but nothing 
occurred after that." 

The accused was ultimately prevented from .again reentering the quarters 
by the ooor being nailed up. The next mo.ming the accused approached 
Lieutenant Bauer at about 1000 o'clock arti threatened to kill him if' 
he ever struck the accused in the face again., stating that he., the ac
cused, bad tried to kill Lieutenant Bauer the previous night but had 
bean prevented f'rom doing so. At this time the accused was drunk 
(R. 12-17, 17-20., 20-21., 22-25). 

About three hours later the accused., who was the mess of'ticer 
on duty, entered the Officers• Mess Hall for lunch and, after delaying 
a short time in the kitchen., took his place at the table where ·he began 
to use profane language in a loud voice. He was observed at this time 
by several officers who testified that he was drunk• .Alwng them was 
Lieutenant Colonel James M. Mott, a physician and the accused's com
manding officer., who ordered the accused "to excuse himself' and go to 
his quarters•. The accused lef't the mess hall but imnediately re
turned to the kitchen where he was again ordered to go to his quarters 
and stay there. Lieutenan,t Colonel Mott, accompanied by another offi
cer., followed the accused to his quarters where, according to. both 
officers, the accused stated that Liaitenant Colonel Mott was a poor • 
commanding officer and called him a "drunken Kansas son-of-a-bitch" 
(R. 4-8, 8-11, 21.., 22). 

4. The accused., after explanation of his rights as a witness., 
elected to remain silent but., according to Lieutenant Leon w. Hughes, 
the accused shortly before 19 ·March 1944 had spoken about having re-

. ceived some "bad news" from his sweetheart (R. 25-26). · 

5. The Specification., Charge I, alleges that at a designated tine 
and place the accused behaved himself with disrespect towards his superl. or 
of'ficer, Lieutenant Colonel James M. Mott., by saying to him "you Kansas 
son-of-a-bit.ch" or words to that ef'fect. "Disrespect by words may be 
conveyed by opprobrious epithets or otber contumelious or denunciatory 
language" which detracts from the respect due to the authority and 
person of a superior officer (M.C.M., 1928, par. 133). 

The evidence for the prosecution conclusively supplements 
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the accused's plea of tuilty to Charge I and its Specification and 
shows beyond a reasonable ooubt that the accused as alleged addressed 
his superior officer 'With the alleged vile Janguage which was implicitly 
disrespectf'ul to both the authority and person of the offic&r to whom 
it was addressed. All of the evidence, therefore, abundantly establishes. 
the accused's guilt of the offense as alleged and amply supports the 
findings of guilty of Charge I and its Specification. 

6. The Specification, Charge II, alleges that the accused at a 
designated tim and place was found drunk on duty. The elements of 
the offense alleged are being found drunk while in the course of mili
tary duty and "any intoxication which is sufficient sensibly to impair 
the rational"and full exercise of the mental and physical faculties is 
drunkenness within the meaning of the Article of War11 ffi{l (M. C .M., 
1928, par. 145). · 

The evidence for the prosecution, comprlsed of the testim:>ny 
of four officers who were eye-'Witnesses to the accused's conduct at the 
mess at noon on 2J :March 1944, shows beyond a reasonable doubt that the 
accused on such occasion wa:J drunk. He was the mess o!ficer then on 
duty and his oonditi.on was such that his commanding officer was impelled 
to order him, t!le accused, to his quarters, thereby- clearly showing 
that the accused's drunkenness on the occasion rendered him unable to 
perform his duties. All of the evidence, therefore, conclusively 
establishes that the accused was found drunk on duty as alleged and 
fully supports the findings of guilty of Charge II and its Specifica
tion. 

?. The Specification, Charge III, alleges that the accused at a 
named time and place "Yd.th intent to do him bodily ham" committed an 
assault upon a named brother officer by lfvd.11.fully and .feloniously 
striking and kicking" the named officer. The offense alleged is that 
of assault "aggravated by the specific present intent to d:> bodily 
harm to the pat"son assaulted by means of the force employed" which 
is violative of Article of War 93 (M.C.M., 1928, par. 149n). 

The evidence for the prosecution adduced by the testimony 
of three officers and a warrant officer who witnessed the incident, 
shows that the accused conmitted the assault upon the named officer 
as alleged, after such officer had unsuccessfully attempted to aToid 
a physical encounter with the accused. The fact that .the assaulted 
officer was lmocked to the floor and kicked in the head by the accused 
adequately shows that bodily harm was intended as does also the ac
cused's statement to the assaulted officer on the following :norning. 
The evidence for the defense upon this Charge and Specificat,ion, as 
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upon the other Charges and Specifications, does no l!X>re than to sugge-st 
an inadequate explanation for accused's irritability which ~ounds weakly 
even 1n extenuation and falls wholly short of arr::r legai justification 
or defense for his umrarra."lted conduct. ThE} evidence, therefore, beyond 
a reasonable doubt establishes the accused's guilt as alleged and amply 
sustains the findings of guilty o:r Charge III and its Specification. 

8. The accused is about 31 years of age. The War Department records 
shoo that the. accused has had enlisted service .from about Z7 March 1941 
until 18 September 1942 when he was colmllissioned a temporary second 
lieutenant upon completion of Officers• Candidate School, that he has 
had active duty as an officer since the latter date and that he was pro-· 
mated to :first lieutenant on 18 DecEl!lber 1942. ' 

9. The court was legally constituted. No error injuriously af.f'ecting 
the substantial rights of the accused were committed during the trial. For 
the reasons.stated the Board of Review is o:t the opinion that the record of 
trial is legally sufficient to support the findings of guilty of.all 
Charges and Specifications and the sentence, and to war.rant confirmation 
thereof. Dismissal is authorized upon conviction of a violation of Article 
of War 6.3 and Article of War 9.3, and is mandatory upon conviction in 
time of war of a violation of Article of War 85. 

Judge Advocate. 
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SPJGN 
CM 256247 

1st Ind. 

War Department, J.A."G.o., 12 JUN J94,4 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
ease of First Lieutenant Seth L. Evans (0-1541;i03), Medical Adninistra
tive Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
the sentence and to warrant confirmation thereof. I recommend 
that the sentence be confirmed blit that the confinement and for
feitures imposed be remi.tted and that the sentence as thus modified 
oe ordered executed. 

3. Inclosed are a dra!t of a letter for your signature, trans
nd.tting the record to the President for his action, and a form of 
ExecutiTe action designed to carry into effect the foregoing recom
mendation, should such action meet wi~h approval. 

llyron C. Cram.erll 
Major General, 

The Judge Advocate General. 

3 Incls. 
·Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of War. 
Incl 3 - Form of Executive 

action. 

(Sentence confirmed but confinement and forfeitures remitted. 
G.C.M.O. 3~, 18 Jul 1944) 
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WAR DEPARTMENT 
Army' Service Forces 

In the Office of 'The Judge Advocate General 
Washington., D. c. (24?) 

SPJGQ 
CI,I 256255 • 1 JUN 19« 

UNITED STATES ) SIXTH AIR FORCE 

v. 
) 
) Trial by G. c.M•., convened 
) at Army Air Base., Guatemala 

Second Lieutenant FRED s. ) City., Guatemala., 7-8 April 
BOYER (0-567412), 540th ) 1944. Dismissal and total 
Base Headquarters and Air ) for,feitures. 
Base Squadron. ) 

OPINION of the BOARD OF REVIEW 
ROUNDS., GAMBP.ELL and FREDERICK, Judge Advocates _____ ,___, 

1. The record of trial in the case of the officer named above 
has been examined by: the Board of Review and the Board submits this., its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 93rd Article of War. 

Specification: In that Second Lieutenant Fred S. Boyer, 
540th Base Headquarters and Air Base Squadron., did., 
at United States Array Ail" Base, Guatemal.a City., 
Guatemala., on or about 5 November 1943, feloniously 
embezzle by fraudulently converting to his own use money 
of the value of S1"'VEN HUNDP.ED OOUAP.S ($700.00)., the 
property of the 540th Base Headquarters and Air Base 
Squadron Fund, entrusted to him under the provisions of 
Paragr&ph 5 a (1), Arm:,. Regulation 210-50. 

CHARGE II: Violation of the 95th Article of War. 

Specification 1: In that Second Lieutenant Fred s. Boyer., 
540th Base Headquarters and Air Base Squadron., did., 
at United States Army Air Base, Guatemal.a City., Guatemala, on 
or about 12 December 1943 with intent to deceive his Com,. 
manding Officer, MajoI' Charles o. Huffman., officially 
represent that "I have retained about SEVEN HUNDRED 
OOUARS ($700.00) in cash in my quarters to pay the laundry1'., 
or words to that effect, which statement was known by the 
said Second Lieutenant Fred s. ~oyer to be untrue. 

http:HUNDP.ED
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Specii'ication 2: In that Second Lieutenant Fred S. Boyer., 

540th Base Headquarters and Air Base Squadron., did., at 
United States Army Air Base., Guatemala City., Guatemala., 
on or about 5 November 1943., with intent to deceive his 
Commanding Officer., Major Howard w. Gaghagen., wrongfully 
and unlawfully make an entry on check stub mnnoer 0549 
of the account of the Squadron Fund of the 540th Base 
Headquarters and Air Base Squadron., to wit, •:ceposit 11/5/43 
,1012.o&r, which entry was known by the said Second Lieu-

•tenant Fred S. Boyer to be untrue. 

Specification 3s (Finding of not guilty). 

He pleaded not guilty- to all qharges and Specifications. He ·was found 
not guilty of Specii'i~ation 3 of Charge II and guilty of all other 
Specifications and the.Charges. No evidence of previous convictions 
was introduced at the trial. He was sentenced to be dismissed the ser
vice., to forfeit all pay and allowances due or to become due., and to be 
confined at hard labor., at suciJ. place as the reviewing authority may . 

. direct., for a period of two years. The reviewing authority approved th'e 
sentence but remitted that portion thereof involving confinement at hard 
labqr for two-years and forwarded the record of trial for action under 
.Article of war·48. 

3. The pertinent ·and competent evidence for the prosecution may be 
summarized as follows) 

The accused was., during October., ~ovember and December 1943 a second 
lieutenant assigned to and serving wiw Headquarters and Headquarters 
Squadron., 16th Service Group which was disbanded and reorganized as 540th 
Base·Headqu.a.rters and Air Base Squadron on 1 November 1943 (R. 8., 10). 

On 4 October 1943 Major Howard R. Gaghagen became the custodian of 
.1'1Jnds belonging to Headquarters and Headquarters Squadron., 16th Service 
Group and on 11 October 1943 he transferred the balance of said funds 
then on hand in the amount of "450.15 to the accused who thereupon became 
the custodian (Pros~ Ex. l). 

The items in the eouncil book of the organization., as originally 
. entered by the,accused., disclose that on 4 November 1943 the sum of 
$1.,012.06,had been collected and reported on Q.M.C. Form #20 (R. 10; 
Pros. Ex. 1). The bank statement., however., shows that only $512.06 of this 
amount was deposited on 5 November 1943 (R. 14; Pros. Exs. 1 and 4). On 
pay day., 30 November 1943., the additional sum of ~1232.31 was collected 
(R. 17., 28., 29; Pros. Ex. 5) and ·ooth the council book and the bank statement 
show that a deposit of t';500 was mad.a in ti'1e bank on that day (R. 11., 14-16; 
Pros. Exs. 1 and 4). Only one other deposit was made between 5 and 30 
November 1943 and that was in the sum of $217. 70 which, accordin:~ to the 
entries in the council book., represe~ted contributions of the 1013th Signal 
Company and the 74th Bomber Squadron for civilian kitchen police., in the 
sums of ~16.80 and $200.90., respectively ~Pros. Exs. 1 ~d 4). Sometime 
between 10 and 13 _Decembe~ 1943., Second Lieutenant Henry H. Proctor., Jr• ., 
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Base Administrative Inspector, actinG in pursuance of his duties to make 
all inspections charged to the base commander under AR 210-10, made an 
examination of the c.unds anci council book of the 540th Base Headquarters 
and Air Base Squadron (R. 8-10). Upon an inspection of the council book 
.~e noted ti1e collection item of ?l,012.06 on 4 November 1943 and although 
the check stubs of the organiz~tion•s check book showed $1,012.06 credited 
to the account, the bank statement disclosed that only t512.06 had been 
deposited. 'This di.screpancy .-;as reflected in the accounts from 5 November 
to 30 November 1943, on which latter date a deposit of $500 reconciled the 
figures at the clo~e of the month (R. 11; Pros • .cxs. 1 and 4). In ex
planation of this irregularity in the accounts the accused stated to 
Lieutenant Proctor that when he noted the bank statement showine the 
deposit of only ~::512.06 he became confused and had kept t500 in the 
drawer of his desk during the month of November (R. 16). 

Lieutenant Proctor had talked to the accused early in November 
(after the reorganization of the squadron) and advised him that since the 
old service group was disbanded all the records would have 11 to be fixed 
up according to re6ulations 21 and that the old council book •would have to 
be cross8d out and a new book started for the new organization•. When the 
books Yrere presented to him early in T'.Jecember this had not been done and 
the irre;ularities were discovered. Thereupon Lieutenant Proctor tuzned 
the books over to the post commander (R. 23). 

At the time when the inspector made the examination of the council 
~ook check stubs and other oooks of account of the accused in his capacity 
as custodian of the organization funds there were no erasures., oblitera
tions or interlineations on them (R. 11, 13). 1'fhen shown the council 
book, which w~s admitted in evidence as Prosecution Exhibit No. l, Lieu
tenant Proctor testified that, as it then appeared, the item, Voucher l, 
of 4 November 1943 which showed receipts of fa,012.06 and expenditures of 
~::794.97 had been cross.ad out and the f:i.[;ure t,512.06 in+.erlined in place 
of t1012.06. The expenditure item., after deletion as a portion of Voucher 
1, was added as Voucher 8 as of 4 November 1943 (R. 12). So also, stubs 
of checks which., vrhen he had first seen them bore no alterations., were 
changed later as appeared when he examined them and testified regarding 
them at the trial. 'lhus, check stub #Ll'0549 (Pros. Bx. 3) disclosed that 
the amount of a deposit in the sum of ~:1,012.06 is crossed out and t~512.06 
interlined instead; the original balance of t:1370.21 is deleted and t;S?0.21 
substituted therefor; and :;'.,773.56, the former -::ialance then remaining after 
deducting the sum of ~t596.65 which was the ~ount ol the check attached 
to the stub, was crossed off 2.nd ~~273.56 interlined in place of it (R. 13). 

'J.'i1e next check #LF0550 (Pros. ::x. 3) shows a balance carried forv;ard 
of i:~773.56, but this in turn was deleted and f273.56 substituted therefor. 
'l'he amount· of the check r<aferred to in this stub is t40.64 which would 
have left a balance as originally entered, of t732.92. This was also 
crossed out and t232.92 is interlined. 
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The next check (#2377&-Pros. Ex; 2) appears to have had t?.32.92 
originally entered as the balance forwarded and this is lined out and ~;2.32.92 
is substituted therefor. Tha amount of the check is $91.68 and the balance 
originally entered in the sum of C,641.24 is changed to read t?4l.'24. 

Check No. 2T/77 (Pros. Ex. 2) shows a balance forvlarded of ~;641.24. 
This was deleted and $14l.24 was substituted therefor. The amount of the 
check is $20 yet the original balance figure of t621.24 is deleted and 
$121.24 is interlined• . 

Check #2.3778 (Pros. Ex. 3) is illegible in part but shows altera
tions and a balance !orwa.f-ded of t12.44 whereas the original balance before 
deletion was t512.44. 

Check #2T/?9 (Pros. Ex • .3) shows an original forwarded balance of 
$512.44. The check itself was Wl'.itten on .3 December 194.3 in the sum of 
$.32.90, and shows an original forwarding balance of $479.54 after deducting 
$32.90 from the original balance brought forward from the previous stub. 
Thi~ check was voided, however, and a deposit was entered upon the stub 
as of .30 November 194.3 in the amount of $500. The original amount of 
$512.44 is deleted and $12.44 substituted therefor and the balance to be 
forwarded, after adding the deposit~ is changed to $5~2.44. 

On the stub of check #2.3780 the balance forwardee1 1.s shown as $479. 54 
and $512.44, respectively~ Both amo,mts are deleted a::-id a balance of 
$12.. 44 inserted instead. Again the deposit of .30 November 194.3 in the 
amount of $500 is shown together with a balance of $512.44. 

All of these obliterations, deletions and alterations are initialed, 
.most ot them bearing the initials of the accused and Lieutenant Mann, the 
latter apparently an officer of the 540th Base Headquarters and Air Base 
Squadron 1Jho succeeded the accused as custodian of the organization funds 
(a. '26; Pros. Exs. 1, 2, 3 and 6). 

. During the first week· of No!ember 1943, )fajor Howard R~ Gaghagen, 
wbo,jas the squc;l.dron commander in October and p&rt of November 1943, first 
S8JF the council book and check stubs when he checked the accused's records
for October 1943 and there were no alterations or erasures on them at 
th.at time. Upon examining both the council book (Pros. Ex. l) and check 
stub #U'0549; at the trial he observed and stated that the item -of receipt 
in the counc;:il book amounting to $1,012.06 and the purported deposit.shown 
on ·the check stub in the. same amount had both been deleted and the figures 
$512.06 substituted,therefor (R. 311 .32). 

On 12 !lecembdr 1943,MaJor Charles o. Huffman became the commanding 
o!ficer of the 540th Base Headquarters and Air Base Squadron and the accused 
served as his adjutant (R. 33, 34). Y(nile Major Huffman and the ace.used 
were at the Officers• Club·on.12 December 194.3 a telephone mEtssage tor 
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Major Huffman was received from the base ad!ninistrativa inspector. The 
accused stated to Major Huffman that he (the· accused) thought he knew 
'What it was all about;.that it concerned the squadron fund. Since 
accused Gaid then that he knew more about it than 1iajor Huffman, he promised · 
to take care of the matter. Nothing more was then sai.d or done about it (R. 
34). 

On 13 !Jecember 1943 Major Huffman was called into the office of the 
commanding officer, Colonel Lanth and Major Huffman then summoned accused. 
The accused produced ti.~e council book, bank statement, fund check book 
and vouchers. Major Huffman asked him why the check stubs and council 
book showed t;l,012.06 received and deposited on''or about the first day 
.of November 1943 whereas the bank statement showed only $512.06 deposited 
on or about l November and $500 on 30 November. 'l'he accused then told the 
major that he had kept th~ money on his person to pay certain oills and 

·di.cl.not, in fact deposit ~;,l,012.06 in the bank as shown by the check 
stubs. 'l'his he claimed he had done through ignorance. The major then 
asked him how much money the accused had on hand to which the accused 
replied •I have around ~?QOII (R. 35, ~36). Major Huffman vras shown the 
council book (Pros. Bx. 1) at the trial and he stated that when he had 
first seen the book on 11 December 1943, after returning from the post 
administrative inspector, there were no deletions or alterations but 
that now ·some did appear th"'rein. \/hen the book was presented to him on 
11 December 1943 Major Huffman signed it (R. 36). 

Second Lieutenant Osca,r H. Ohlson, a member of the accused's or
ganization, was approached by the accusad on 14 December 1943 and requested 
to make a loan to the accused•. 'l'he reason given by tne accused for his 
request was that there was a shortage in the squadron fund and that he was 
responsible for it. Lieutenant Ohlson thereupon loaned the accused (t?OO 
(R. 38., 46). 

Check stub #23788 shows a deposit made by the accused on 14 I'ecember 
1943 in the amount of t7?3.49.· The bank statement shows six deposits on 
14 December 194.3 in the amounts or $192•.66, ~?400, $87.60., $87.24., $2.53 and 
$3.46, respectively., ·aggregating $773.49 (R. 41; Pros. E:x. 7). The council 
book for December 1943 shows voucher #10, t400.00 as a·deposit of collections 
from enlisted men for the month or November; voucher #ll., ~87.60 as a 
deposit of collections from enlisted men for payment of current expenses 
of Basa Mess;' voucher #12., ~>81.24 as a deposit of rebate from Royal_ Laundry 
to Squadron Fund; voucher #13, $192.66 as a deposit o£ 32 shares of 62nd 
Service Squadron Fund; voucher #14, ~3.46 as a deposit of rebate to Squad
ron Fund from San .Antonio Laundry; and voucher #15, $2.55 as a deposit 
of rebate to Squadron Fund from Squadron Baroer (Pros. Bx. 6). · 

It was also shc,,,m that from 30 November 1943 to 14 D3cember 1943 
the following expenditures were made: 

4 December., Army Excnange $16.50 
6 December., Post Tailor Shop 52.00 
7 December, Royal Laundry 400.00 

10 December, N.C.O. Club 20.00 
10 December, Royal Laundry · 65. 51 
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10 December, San .Antonio Laundry 1.44 
10 December, Squadron Barber 9.77 

Total t565.32 

According to the council book the only deposit made between the 
one of $500.00 on 30 November 1943 and the one of $773.49 on 14 
Tocember 1943 was one of ~,123.35 oQ 10 December .1943 (R. 41; Pros. Ex. 
6). The bank statement (Pros. :ac. 7), however, shows an additional deposit 
on? December 1943 of ~112.44. 

It should be noted that after the books and records of the accused 
as custodian of the squadron fund had been turned over to the Post Commander 
(P.. 23) another council book (Pros. Ex. 6) was prepared and the old book. 
(Pros. Ex:. 1) was voided (R. ZG). By whom the new book was prepared is 
not shown but all certificates therein are signed by the accused. In 
this council book the deposits for November are corTectly shown and the 
lump disbursement item of t794.97 shown in the item of voucher 1 in the 
old book is broken down into detail. 

The new council book was not seen by the Base Administrative ~
spector, Lieutenant Proctor, until sometime after 15 Tocember 1943 (R. 18) 
at vrhich time he examined and inspected it in his official capacity (R. 18). 

4. The accused, having been advised of his rights, elected to rema.iri 
silent and no testimony was offered in defense. 

5. It is not difficult to comprehend the situation presented by 
the evidence in this case, nor is it necessary to enter upon any extensive 
analysis of the account involved in order to understand the reason for 
the deletions, obliterations and alterations whic~ were made upon the 
books which the accused was obliged to keep as custodian of the squadron 
funds of his organization• 

. It is obvious that the accused, as custodian, received the sum 
of ~1012.06 on 4 November 1943. 1'hi.s money was derived from collections 
from enlisted men and like all other funds comine into his hands as 
custodian, was, by the provisions of par. 6, A.R. 210-50, w.n., 29 
December 1942, to be irpromptly deposited in the bank, if feasible•; except 
that cash so collected might be used for immediate cash payments. 

The records show., and the accused admitted, that only the sum 
or $512.06 was so deposited on 5 November 194) althougp the council 
book discloses that there was no need to retain out of this deposit 
the sum of $500. 00 or any sum as ready cash for immediate cash 
payments, as the first item of expenditure reflected by the account 
was the substantial sum of $596.65 paid to the Royal Laundry by check; 
indeed, all other disbursements made in N9vember were likewise made 
by check. 
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Notwithstanding only a.little more .than half of the $1012.06 
so received was deposited, Uie accused entered upon the council book 
an item purporting to show the deposit of the entire amount and.at 
the same time made an entry upon the stub of the squadron fund check 
book indicating a deposit of $1012.06. This false· situation was 
maintained by appropriate entries upon the' check stubs during all of 
November and presumably through part cf December 1943 until the books 
of account and all records of the squadron fund were checked and 
examined by the Base Administrative Inspector. 

When the inspector examined the squadron council book and the 
check books there were no alterations, deletions, or interlineations 
on any of them. The accused's attention was, however, called to the 
discrepancy between the bank statement showing :'.512.06 deposited on 
5 November·and the entries upon the council book and check stub showing 
a deposit of $1012.06. ~'hen his attention was directed to the matter 
the accused admitted that he had withheld ~~500.00 of the total amount 
received on 4 November and kept it in nis possession until JO November 
when he deposited it. This deposit is reflected in the November bank 
statement. ' 

Otl the same day (JO November) the squadron was paid and the 
accused received, as custodian, the ~um of $1232.Jl, representing 
collections fr·om enlisted men, but the accused failed to· deposit this 
sum,promptly as he was supposed to do. Indeed, between 20 November 
and 14 December 1943 he made only two deposits which, according to the 
bank statement, were t:112.44, and t123.35 respecti'Vely. · 

. By 12 December 1943 the examination of. the accused• s accounts 
had evidently caus·ed considerable concern, for on that day the Base 
Administrative Inspector telephoned to Major Hufr:ina~, the accused's 
conimanding officer. Without knowing the object of the call the accused, 
who was present, volunteered the information that the call was probably 
regarding the squadron fund and.that since he knew more about it than 
the major he, the accused, would tak~ care or it. 

On the next day (13 December) Major Huff'man called the accused 
to bis office and after looking over his accounts asked why only fp5l2.06 
had been deposited on 4 November 1943 when $1012.06 had been collected. 
To this the accused replied that he had, through ignorance, withheld 
$SQO.OO to pay certain bills. v;hen then asked how. much money he had on 

hmxl the accused told Major Huffman '•I have around $700.0011 • 

Major Huffman, Major Gagf-.agen and the Base Administrative Officer 
each testified that oeither the council book nor the·check stubs had 
contained any alterations, deletions or interlineations when they saw 
them around 10-11 :recember 1943; .yet at the trial it appeared upon 
inspection that the items $1012.56 were. crossed out in the council 
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book and on the check stub and $512.06 had been interlineated oo ~h 
and a deposit of t500 had been added as a deposit to the council book 
receipts, as of 30 November 1943. This disparity of $500 was also . 
corrected on all subsequent check stubs by deletion and interlineation. 

It is, therefore., apparent that., without further evidence, the 
accused was guilty of gross irregularities and, although the sum of ~~500.00 
withheld by him from 4 to 30 November., was eventually placed on deposit 
with the squadron bank accotmt., there Y,as a wrongful withholding of the 
money wholly inconsistent with the dut;tes of a custodian of such funds. 
Accused's gratuitous explanation in the council book_ for November (Ex. 6) 
to the effect that $500 was erroneously retained by him out of the 
collections of 30 October for the purpose of paying bills in cash and 
because of the discontinuance of collection sheet., Q.~.c. Form #20., is 
purely-a self serving declaration. 

~ut a cursory examination of the-accounts discloses a graver situa
tion. There 'Vias a oalance of t512.44 ca.ITied forward to the :tecember 
account from the November account in the council book (Ex. 1 and 6). 
None of the $1232.31 collected from the enlisted men on 30 November 1943., 
which was the organization pay day., was deposited in November if the 
accused spoke the truth; for; the t·,500.00 deposited by him on 30 November 
1943, by his ov,n admission., was the balance of the' October collections 
from enlisted men. The:refore., there· should have been on hand., and properly 
accounted for., in the bank and in the possession of the accused on 1 
December 1943., the total sum of ~)1744.75. Between l and 14 December the 
council book shows disbursements of $565/32 and it and the bank statement 
show deposits of f235. 79. By a simple process of arithmetic it is apparent 
that accused should have had the 3um of C1415.22 available on 13 December 
1943. The collection sheet of 30 November 1943 discloses purported cash 
payments on 5 tecember 1943., one to Royal Laundry of ~394.21; one to the 
Base Uess of C79.00, one to San Antonio Laundry of $31.20; and one to the 
squadron barber of t22.72. None of these are., however, accounted for 
in the council book and.only one cash payment in December is reflected 
therein. That being so., Yihen the check for $793.49 was drawn on 14 
December 1943., it presumably left a balance'on hand of $641.73. 

It must be borne in ::nind that the accused executed a certificate 
on 30 November 1943 setting forth that the November account submitted 
in the council book (Ex. 6) "is a true and complete statement of all 
receipts and expenditures, and that the balance for which I am respon
sible is accowited for as follows: 

m-.ecking account deposited with Bank of London 
and South America, Ltd. $512.00 

Savings account none 
Cash in my personal possession none 
Registered Government bonds none 11 

(underscoring supplied) 

http:C1415.22
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Surely these irreconcilable and wholly incompatible statements 
reflect a condition from which it could reasonably be inferred without 
additional proof, that the accused was not only guilty of nonfeasance 
in his acts as custodian but malfeasance as well. 

But there is one established fact from which, by direct admission 
of the accused himself, it is evident that he misappropriated some of 
the squadron funds. -,ihen his irregularities had been discovered by the 
Base Administrative Inspector and ~,iajor Huffman, the accused's collllllailding 
officer, had confronted him with the evidence of discrepancies in the 
accounts, t.he accused then and there, on inquiry by Major Huffman, said 
he had ;r around t:700. 00 on hand". By this he meant cash because Major 
Huffman was at that time, investigating the accused's claim that he had 
retained cash in his personal possession to pay certain bills. On the 
next d.ay the accused admitted to a fellow officer that there was a 
shortage in the squadron funds for which he was responsible and obtained 
a loan of t?00.00 from him and on that same day ~)773.49 vfas promptly deposited 
by the accused in the squadron bank account. 

The evidence is compelling and it is an inescapable conclusion that 
the accused did embezzle and convert to his own use, certain funds of 
the squadron which he held as custodian. The efforts of the accused to 
alter the books and records of the squadron fund so as to reconcile them 
with his improper handling of the funds, followed by his false state
ment to his conm1anding officer, when t8,ken in connection with the guilty 
knowledge evidenced in his borrowing inmediately thereafter the a.mount 
he had falsely claimed to have in his possession leave no reasonable 
doubt of the guilt of the accused under the Specification of Charge I. 
The amount of the peculations was not shown to have been the exact 
amount named in the Specification but that is of no consequence. Yihere 
it is alleged that the accused embezzled a certain sum it may-be proved 
that he embezzled any part of that sum (Dig. Ops. JAG 1912-1940; par. 
451 (23)). . 

i'lhile the evidence fails to show who had the custody of the books 
and records after they had been presented, unaltered, to the Base 
Administrative Inspe9tor and the Commanding Officer of the Squadron, 
the reasonable inference is that they were in the custody of the accused. 
He signed all the certificates in the two council books after he became 
custodian of the funds; his initials appear in cormection with almost 
all of the alterations in the records and he alone would.have the reason 
and motive to change the records so as to make them speak the truth. 

There is no question, however, that he did, on 13 December 1943, 
tell his commanding officer that he had around !;;,700.00 on hand when his 
act in borrowing that amount immediately thereafter for the reason he 
himself adsigned, conclusively demonstrates that he did not, and there 
is not the slightest doubt that the accused entered upon the check stub 
of the squadron check oook a purported deposit of $1012.56 on 5 November 
1~43 knowing that the entry was false. The record is, therefore, 
legally sufficient to support the findings as to Specification 1 and 2 
of Charge II. 
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6. Records of the War Department· disclose that the accused was 
bom· in Illinois and is 26 years and 3 months of age. He was graduated 
from high school and attended Wdlliken School of Business Management 
for one year and studied accounting for 6 months at Northwestern Uni
versity.· He enlisted 21 September 1940· and after completin~ the pre
scribed course was commissioned a seccnd lieutenant, Army of the United 
States on 9 December 1942. In civil life he had been employed by the 
Wabash Railroad Company-as a transportation clerk from December 1937 to 
August 1940 and b7 Hershey and HouidalJ., automobile parts and accessory 
manufacturers in Chicago, IUinois, as assistant personnel interviewer 

. and classifier. He is married and has two children. He was graduated 
from t~ Air Corps Institute, Scott F~eld, Missouri. · 

7•. The court was legally constituted. No errors injuriously 
affecting the substantial richts of accused were connnitted durine the 
trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings and the sentence and to W"d.I'

rant coni'irmation thereof. A sentence of dismissal is authorized upon 
conviction of a violation of Article of Wax 93 and is i:nandatory upon 
conviction of a violation of Article of War 95 

,~~ 
Judge Advocate • 

• 

- 10 -
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1st Ind. 

War Department, J .A..G.O., 18 JON 1944- To the Secretary of 1'{ar. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Fred s. Boyer (0-567412), 54oth Base Headquarters 
and Air Base Sew,adron. 

2. I concur in the opinion of' the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and 
the sentence as approved by the reviewing authority and to warrant con-, 
firmation thereof. I recommend that the sentence as approved by the 
reviewing authority be confirmed and carried'into execution. 

3. Inclosed are a draft of a letter for your signature, trans-
. mitting the record of trial to the President, together with a form of 
Executive action designed to carry into affect the above recommendation, 
should such action meet with approval. 

~-

:?zyron c. Cramer, 
Major General, 

The Judge Advocate General. 

(Sentence as approved by reviewing authority confinned. 
G.C.M.O. 450, 24 Aug 1944) 





--------

------
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WAR DEPARI'M:Etll' 

Army Service Forces 
In the Office of The Judge Advocate General 

Washington, D.c. 

SPJGN 
CM 256282 

2 6 MAY 1944 
UNITED STATES ) FmST AIR FORCE" 

) 
v. ) Trial by G.C-.M., convened at 

Second Lieutenant CHARIES ~ Charleston A:rmy Air Field, 
Charleston, South Carolina, 

D. HEFNER 
Corps. 

(0-801278), Air ) 
) 

12 May 1944. Di.smi.ssal. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, SHEPHERD and GOLIEN:, Judge .Advocates 

1. The Board 0£ Review has dxamined the record 0£ trial.. in 
the case of the officer named above and submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant Charles .D. 
Hefner, 113th W' Base Unit (Bombardment (H)), 
formerly of 611th Bombardment Squadron (H), did, 
without proper leave, while en route between 
Army Air Basa., Langley Field, Virginia, and 
Charleston Arrrry Air Field, Charleston., South 
Carolina, absent himself from his command at 
Charleston .Army Air Field., Chatleston, South • 
Carolina, from about 23 March 1944 to about 2 
April 1944. . 

He pleaded not guilty to and was found guilt;y' of the Cbarg~ and the 
Specification. Evi denca of a prior conviction for absence 1li.thout 
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leave in violation of Article of War 61 was introduced. He was sen
tenced to be dismissed the service, to forfeit all pay and allowances 
due or ·to become we, and to be confined at bard labor at such place 
as the reviewing authority might direct for a period of one year. 
The reviewing authority approved the sentence, but remitted the con
finement and for.feitures, and forwarded the r~cord of trial for action 
under Article o! War 48. 

J. The evidence for the prosecution shows that paragraph 6 of 
Specl.al Order ?5, issued by the Comnarding General or the I Bomber Com
mand on 16 March 1944, stated that the accused •is reld fr asgmt & sta 
1st Search Attack Gp, Langley: Fld, Va, and is asgd to the 400th Bomb Op, 
Charleston, SC for asgmt to an RTU Combat Crew. WP. PCS. TDN TPA. l-5250 
P 431-01 02 0.3 07 08 A 042.5-2411 • An authenticated copy of this provi
sion -was handed 'bl the accused on 20 March 1944. He was then under 
restriction to the limits of his post for absenting himself w1 thout 
leave from 28. Jannary to 5 Febru.a.+7 1944, but at aoout 0600 o'clock on 
22 March 1944 he was given his Adjutant General Officers• Pass, llD, 
AGO 65-l, and shortly thereafter that same day he departed from Langley 
Field (R. ?, l6J Pros. Exs~ l, 2, .3, 5). 

He had been authorized to travel •TDN11 11 TP.A•. The motor di.s
tance between Langley Field end 'the Charleston Arrrry .Air Field was 423 
miles by the preferable route and 489 miles by a more circuitous route. 
The maximum time permitted b;r applicable regulation !or., the journey, 
if undertaken by pr.i.vate conveyance, was forty-eight hours. 'l'be dis
tance by rail was 48.3 m1.les for which applicable regulation permitted 
a max1mwn travel time of eighteen hours. No evidence was adduced con
cerning the type of conveyance uaed. (R. 7, 9-10). 

The accused arrived at the Charleston Ariq Air Field on 2 
April 1944 and between 0800 and 0900 o'clock reported for duty. Having 
been overdue since 24 March 1944, he was being carried, .lrhen he reported, 

. as AWOL on the records. of tbe. 400th Bomb Group to whi:ch ha had .been-trans• 
!erred (R. 10-12; Pros. 1!:xs. 3, 4). · . 

4. J.!'ter his rights as a witness bad been tuily' explained to him, 
the accused elected to remain silent. No evidence was offered on his 
behalf'. 

5. The Spec1!1cat:1.on of the Charge alleges that the accused 

"did, ldthout proper Je ave, while enroute between 
Jnq .Air Base, Langley Field, Virgima, and Charles:-

-2-
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ton Army Air Field, Charleston, South Carolina, 
absent himself from his command at Charleston 
Anrq Air Field., Charleston., South Carolina., from 
about 24 March 1944 to about. 2 April 1944"• 

Tl48 was set .forth as a violation o.f Article o.f War 61. 

Paragraph l'.32 o:t the Manual .for Courts-Martial, 1928., enumerates 
the elements of the o.f.fensa of absence without leave as .follows: 

•(a) That the accused absented hilll.self .from 
bis command, guard, quarters, station., or camp for 
a certain period, as alleged; and (b), that such ab
sence was w.l. thout authorit,- .from anyone competent 
to give him leaven. 

The prosecution has dsuonstrated beyond a reasonable doubt that the ac
cused willfully and without permission .from competent authorJ. ty -absented 
himself from the 400th Bomb Group during the period between 24 March and 
2 .1pril_1944. He thus clearly violated Article o:f Vlar 61. 

6. The accused is about 28 years old. The records of the War De
partment show that he served in the Navy as a fireman .from 12 December 
19.3.3 to 5 November 19.37 and as._ a private in the National Guard of West 
Virginia .f'rom April 19.38 .to February l940;that he had enlisted service 
1n the ·Army .from 4 Deceni>er 1942 to 29 April 1943 when he was com
missioned a second lieutenant;, and that since the last date he has been 
on active duty as an officer. 

7. The court was legally constituted. No errors injuriously affecting 
the substantial rights of the accused were committed during the· trial. In 
the opim.on o! the Board of Review the record of trial is legally sufficient 
~ support the .findings and the sentence and to warrant confirmation there
of. Dismissal is authorized upon, conviction o.f a violation of Article o.f 
War 61.. 

.~t~Advocate. 

\0~~ ,Judge Advocate. 

~~~Judf,;e Advocate. 

- .3 -



(262) 

SPJGN 
CM 256282 

1st Ind. 

War Department, J .A.G.O. ,9 JUN 1944 - To the Secretary or 11ar. 

1. Herewith transmitted for the action _or the President are 
the record of trial and the opinion of the Board of Review :in the 
case or Second Lieutenant Charles D. Hefner (0-8012'78), Air Corps. 

2. I concur in the opinion of the Board of' Review that the 
record of trial is legally sufficient to support the findings and 
thf:l sentence as approved by the reviewing authority and to warrant 
confinnation thereof. I recommend that the sentence of dismissal. 
be confirmed an1 ordered executed. 

3. Inclosed are a draft of a letter for your signature, trans
mt tting the record iD th3 President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
~endation, should such action meet with approval. 

~ -o------..·---

Myron C. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. See. of War. 
Incl 3 - Form of Executive 

action. 

(Sentence as approved by reviewing authority confirmed. 
o.c.:w.o. 36S, 17 Jul 1944) 
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WAR DEPARTMENT 

J;rmy Service Forces 
In the Office of The Judge Advocate General 

W'ashington., D. C. 

SPJGN 
CM 256334 

2 1 JUL \944 
U N I T E D S T A T E S ) INFANTRY RE.FLA.CEMENT TRAINING CENTER 

v. 
) 
) Trial by o.c.M•., convened at 
) Fort McClellan, Alabama, 10 

Private MASAO KATAOKA ) April 1944. Dishonorable dis
(39154461)., 33rd Training 
Battalion., Infantry Replace
ment Training Center. 

) 
) 
) 

charge and confinement for 
thirt"<.r (30) years. Disciplinary 
Barracks. 

REVIEW by the BOARD OF REv:mY' 
LIPSCOMB., SYKES and GOWEN., Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 64th Article o! War. 

Specification: In that Private Masao (runi) Kataoka., 
Company "B"., 33rd Training Battalion., Infantry 
Replacement Training Canter., Fort McClellan, 
Alabama., having received a lawful con:mand from 
Major William B. J\rcock., his superior officer., 
to march to the Field House., Fort µicClellan., 
Alabama., did at Fort McClellan., Alabama., at 
0700., on or about 20 March 1944., will.fu14" dis
obey the same. 

He pleaded not guilty to and was found guilty of the Charge and its 
Specification. He was sentenced to be dishonorably discharged the 
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service, to forfeit all pay and allowances due or to become due and 
to be confined at such place as the revi~wing authority might direct 
for thirty years. The reviewing authority approved the sentence, 
designated the United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, as the place of confinement and forwarded the record of trial 
for action under Article of War 50}. . 

3. The evidence for the prosecution shows that the accused, a 
native born citizen of the United States who had spent about fifteen 
years in Japan prior to his return to this country in 1937, is capable 
of speaking and understanding simple English and that he had been in
ducted into the Arrrry shortly 11after Pearl P.arbor". At about 0?00 
o'clock on ZJ J:Jarch 1944 a group of trainees, including the accused, 
assembled in front of their organization's orderly room where some 
of· the group were conversing with non-commissioned officers. The 
battalion co!l11l1ander, noticing the group, approached it, directed the 
non-commissioned officers to stand aside and in a loud, clear and 
distinct voice gave the following order in the English language to 
the group: 11You will march to the iield house". The battalion com
mander was wearing his uniform and insignia of rank. He then turned 
the group over to a corporal with the direction to march the group 
to the field house and the corporal gave the command of execution in 
response to which the group marched off. After proceeding some 50 to 
75 yards the entire group halted without being ordered to do so. The 
corporal heard some of the group muttering "This is as far as we go". 
The battalion cornmander again approached the group, ex.plained the 
seriousness of willful disobedience of an order and, asked if any of 
them did not understand or had acted mistakenly tn which events they 
were directed to fall out. Not one of the group fell out and the 
b2M,ali~n commander then directed the corporal to take the names of the 
men in the group. All members of the group refused to give their names 
and such fact was reported to the battalion comnander who thereupon 
had the l'rovost liarshal I s office called arid turned the entire group 
over to the military police officer who arrived, in response to the 
call, vd. th the direction that they be taken to the stockade where it 
was found that the group numbered 43. By check against the other mem
bers of the organization it was determined that the accused was a member 
of the group and he was also identified by the' corporal who testified 
substantiall,Y to the same effect as the battalion commander (R. 6-10, 
10-11, 12-19, 19-24, 24-27, J0-31). 

4. The accused, after his motion for findings of not gui.lty had 
been over-ruled and his rights as a witness ex.plained to him, elected 
to make an unsworn statement by his counsel reading a statement pre-

- 2 -
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viously prepared by the accused. The statement in its entirety is as 
.follows: 

"First statement: 'Why I Wanted to See 
the Company Conunander.' 'I was born in the United 
States and at the age of six went to Japan with 
nry parents. I was educated in Japan and lived 
with my pa.rents fourteen years in Japan. My 
parents and family are all in Japan. One brother 
is serving in .the Japanese Army. I have my home 
and all my property in Japan, and am also a 
Japanese citizen. I returned to the United States 
six years ago, and since then tried to believe the 
great demo.cratic ideas and prl. nciples o.f this 
country. 1'hree years after I returned I wa~ in-

.ducted into the arnv through the compulsory se
lective service program. · I .felt that this was my 
duty as an .A,merican citizen, and tried to do my 
best to perf'onn my duty. Dµri.ng the three years 
I was in the A.rmy and until this date I had many 
difficulties doing my duties and was handicapped 
because of my lack o.f English knowledge~ My time 
in the' army quring peace tima was f'airly suitable 
for at that time there was very little discrimina
tion to the Japanese people and to myself' as a 
soldier. After the United States entered the war 
many activities concenu.ng Japanese people and 
·Japanese .Americans of this country in. the wa:r of 
intolerance and hatred have been dealt to Japanese 
people or this nature, and I have since then be
lieved very· little indmocracy. 

"Second statement: After United States en
tered war, _all the Japanese in, the West Coast of 
the United States have been givan hatred and dis
crimination by the public, .followed by this evacu
ation to inland area, my belief in the democratic 
principles and knowledge I had of this govern-· 
ment have .faded from nzy- mind. I have been taught 
when I was a child that justice, liberty and 
humanity always existed among any human race, 
and to obtain and preserve those things and practice 
them. I l'li.11 fight for those rights even though 
I .face death, !or-those are the things I have 

-3-
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well in nr:r lllind and heart. I believe justice 
arrl humanity are taught not only in Japan but 
here also •. J.t t;he present time, citizens of 
Japanese ancestory are restricted from many 
pl.aces am areas in the United States where 
the other citizens are f'ree to go. At Fort 
Riley u. s. Soldiers or Japanese ancestory, 
which I am one, were p.ot pennitted to enter 
or go near .. *"1e Post 'Headquarters·. ·Bu.t it ns 
:free 'for others. If true democracy exist even 
in war· time, why doesn't Japanese American citi
zens or soldiers have the same·rights as other 
Caucasian citizens?·, I think that l)e?U)cracy 
should apply to all-people regardless ot race 
or color, than just to the Caucasians as have 
been done and still are existing. Since all 
these acts of injustice and inhwnanity done to 
;the Japanese people of this nation, my belief 
and id,ea of this democracy and constitution 
is out of my mind am heart. If I should join 
the com.bat unit and sacrifice my life and the 
present condition exist towards the Japanese 
people of this country, I shall die in vain. 
There is nothing-no ;real <;ause for which I 
should die for. These injustice and inhumanity, 
the me®ry of tragedy must be taken out of my 
mind am heart, before I have 1the spirit and 
will to fight and struggle for the real cmse. 
We the people of this nation are fighting £or 
the rights and liberty for all. The people 
of this nation., regardless of race or color" 
(R. 32-35., 35-36). · . 

5. The Specification alleges that the accused at a des,ignated 
time and place, after having received a lawful command from his 
named superior officer •to march to the Field House", willfully dis
obeyed such order. The offense alleged is defined by controlling 
authorl. ty as the wi..llful disobedience, manifesting an intentional 
defiance of authority, of an order., relating to a military duty., 
given by an authorized superior officer (M.C.M • ., 1928., par. 13~). 

The evidence for the prosecution conclusively shows that 
the accused was possessed of a practical working knowledge of the 
English language and that he was a member of the group of 43 men that 

-4-
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the battalion commander ordered to march to the field house. The 
testimony of the battalion commander is unmistakably to the effect 
that the group was given a definite order £or the performance of which 
the corporal merely gave the cxHmnands of execution. The group under
took the perfort1ance of the order but after marching.less than one 
hundred yards deliberately desisted from :further compliance and there
fore failed to obey it. After explanation of the seriousness of their 
conduct and a tendered., but unaccepted., opportunity to relieve them
selves from their rlolation., each member of the group .i'urther erldenced 
their defiance of military authority by refusing to give their names. 
Implicit in the unsworn statement of the accused is the admission of 
an adequate mrk:ing knowledge of the English language and a precon
ceived design to evade training and .i'urther compliance with orders 
unless his mental objections were obliterated. The statement breathes 
disloyalty and inherently' admits his guilt. The order was lawi'ul; the 
order related to a military duty; the order was given by a military 
superior; the order was will.fully and defiantly disobeyed. The evi
dence therefore, beyond a reasonable doubt, establishes the accused's 
guilt as alleged and fully supports the court• s .findings of guilty. 

6. The accused is about 2? years old. He was inducted on 11 
March l9U. His record shows no prior service. 

? • · The court was legally constituted. No errors injuriously 
affecting the substantial rights of ·the accused were comnitted during 
the trial. For the reasons stated the Board of Renew is of the op
inion that the record of trial is legally sufficient to support the 
findings of guilty of the Charge and its Specification and the sen
~ce. 

~4:~eAdvocate. 

~4.d.~(?;:(4:1 ::Q., Judge Advocate~ 

-s-





WAR DENillTMENT 
Arrrr:J Service F.orces 

In the Office of 1he Judge Advocate.General 
Washington., D. C. .(269) · 

SPJGQ 
CM 256407 6 JUN 19.t,t 

UNITED STATES ) INFAN'.i.'RY REPLACEMENT_ TRAINING.~ . 
) 

v. ) Trial by G.C.ll • ., convened at. 
) Camp Wolters., Texas, 12 -~ 

First Lieutenant JACK T. ) · 1944. Dismissal. · 
JAYCOX ( 0-449430), In ) 
fantry. ) 

----------·--
OPINION of the :SOARD OF REVIEW 

ROUNDS, GAMBF.ELL and FREDERICK, Judge Advocates 

1. The Board of Review has examined the record of· trial in the 
case of the officer named above and submits-this, its opinion, to·-The 
Judge Advocate General. 

2. The accused v.as tried upon the follorlng Charges and Speci- · 
fications: 

CHARGE I: Violation of· the 61st Article of War. 

Specification 1: In that First Lieutenant Jack T. Jaycm., 
58th Battalion, 13th Infantry Training Regiment, camp 
Wolters, Texas., did., without proper leave,. absent him
self from his orgcmization at Camp Wolters., Texas, from 
about 1200 hours 22-March 1944., to about 1330 hours 22 
March 1944. 

Specification 2: In that First Lieutenant Jack T. J,qcox.,_ .. 
58th Battalion., 13th Infantry Training Regiment., Camp 
Wolters., Texas., did., without proper leave., absent him
self. from his organization at Camp Wo~ters., Texas., from 
about 2300 hours 17 April 1944 to about 0035 hours 18 
April 1944. 

CHARGE II: Violation of the 69th Article of War. 

Specification·1: In that First Lieutenant Jack·T. Jaycox., 
58th Battalion., 13th Infantry lTaining Regiment., Camp 
·vvolters., '.l.'exas., having been duly placed in arrest in 
his quarters at Camp T."clters., Texas., on or about 7 
April 1944, di~., at Camp Wolters., Texas., on or about 11 
-April 1944, break his said arrest b;, going to the 
rlain Gate of Camp Wolters., Texas., before .he was set at 
liberty by proper authority. -
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"'. Speci!i~a.tion 2: In that First Lieutenant Jack 1'. Jaycox, 
58th Battalion, 13th Infantry ).'raining Regiment, Camp 
Wolters, Texas, having been duly placed in arrest in 
his quarters at Camp Wolters, Texas, on or about 7 
April 1944, did, at Camp Wolters, 'J.'exas, on or about 
17 April 1944, break his said arrest by goins to 
Mineral Ylells, Texas. · 

CHARGE III: Violation of the 95th Article of War. 

Specification l: In that First Lieutenant Jack T. Jaycox, 
58th Battalion, 13th Infantry Training ,Regiment, Camp 
Wolters, Texas, di~, at Camp Wolters, Texas, on or 
about '1.7 March 1944., with intent to deceive Lt. Col. 
Rives o. Booth, Commanding Officer, 58th Infantry 
Training Battalion, Camp Wolters, Texas, officially 
report in writing to the said Lt. Col. Rives o. Booth, 
as follows: 

CO"MPA1'Y •B• FIFTY EIGHTH D.'FA.?i!TRY TRAINING BATTALION 

' 

Camp Wolters, 
27 March 

Texas 
1944 

SUBJECT: Speeding Violation. 

TO : Commanding Officer, 58th Infantry Training 
Battalion, Camp Wolters, Texas. 

C-E-R-T-I-F-I-C-A-T-E 

l. In regard to the report that on the .22nd of 
March 1944 at 1330, it r.as stated that my car was seen on 
Highway 81 travelling between Yd.neral Wells and Camp 
Wolters at the speed of about 50 miles per hour, I certi-
fy as foll_ows: · 

2. On the 22nd of 1wch 1944 during the noon hour, 
2nd Lt Herman E. Bush, then of the 62nd Battalion had 
stopped by to see me. Being a good friend of mine he 
stopped by to tall me that he had orders to leave that; 
afternoon for Brooks General Hospital. He asked.if' I 
mi:ght be able to run him into tovm with some things he 
had to send to San Antonio, · Texas by Railway Express. 
I told him I wouldn't have time to go, but that he could 
use rrry car. He said he would be back about 1400 that 
afternoon which was the time he did return the car. This · 
was the last I saw of him. 

- 2 -
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3. As far as his speeding was concerned, he made 
no mention of that to me and I know nothing of that part of 
it, except that he could or very easily not ·realized the 
sp19ed at ,mi.ch was stated he was traveling because of '1I!:f 

· speedaneter cable being broken. This is all I know of the 
incident~ 

4. On 22nd March 1944., from 1300 ·to 1700 I was with the 
troops in Drill Area 3., assisting in instruction on anti 
tank mines and booby traps. · 

/s/ Jack T. Jaycox., 
JACK T. JAYCOX 
1st Lt • ., Inf'antr;y 

Which report was known the said First Lieutenant Jack' T. 
Jaycox., to be false., inthat he did not see or talk' to 
Second Lieutenant Herman E. Bush, on that day., in tha.t 
he did not loan his car to said Second Ueutenant .Hei,nan 
E. Bush, on that day, in that he was not in Drill Area 
#3, from 1300 hours to.1330 hours on that day and in 
that the said First Lieutenant Jack T. Jaycox, himself 
drove his car to Mineral Wells during the noon hour .. 
on that day and did not return to c~·wolters/ Texas, .un
til about 1330 hours of that day. 

Specification 2: In that First Lieutenant Jack T. Jtqea:x.1 . 

58th Battalion., 13th Infantry Training Regiment, Camp 
Wolters, Texas., on or about 24 March 1944, did 'Wrong-, 
fully, willfully and knowingly solicit Second Lieu-· 
tenant Herman E. Bush, 62d Infantry Training Battalion, 
to make a false statement, to the effect that he, the 
said 2d Lt., Herman E. Bush, knew the said. 1st Lt. Jao~. 
T. Jaycox, and used his,the said 1st Lt. Jack T. Ja7-
cox•scar. He., the said 1st Lt.· Jack T~ ,Jayccx.6 .well 
knowing that said statements were untrue. 

CHARGE IV t Violation of the 96th Article of War. 

Specification: In that First Lieutenant. Jack T. Jayect$., 58th . 
Battalion., 13th Infantry 1'raining Regiment, Camp Wolters, 
Texas, did, on United $tates Hig}:nrq 180, enroute from : 
the town of Mineral Wells, Texas,to 9amp Wolters,.Texas., 
on or about 22 March 1944, willully and wrongfully drive 
his automobile at a speed in excess of thirty-five miles 
per hour in violation of paragraph rv, war Department 
Circular 47., dated 11 February 1943• 
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.Lccused pleaded not guilty to, and was found guilty of, all Charges and 
Specifications. No evidence of previous convictions was introduced. He 

· was sentenced to be dismissed the service. The reviewing authority 
appI'oved the sentence and forwarded the record of trial for action under 
Article of War 48. 

3. The competent evidence for the prosecution may be summarized as 
follows: 

Accused was on a duty status with his organization, Company B., 
·58th Battalion., 13th Infantry Training Regiment., at Camp Vfolters., Texas., 
on 22 March 1944. He had no permission to leave the Post or Camp at 
any time during duty hours on that day (R. 6, Ex. A)., nor was he at 
liberty to leave the Post during the noon hour without express permission 
from proper authority (R. 11). · 

At approximately 1:20 o'clock., p.m • ., on 22 March 1944., Captain 
Edward K. Standerfer was driving his a:utomobile from Mineral Wells., 
Texas, to Camp Wolters, at_a speed of approximately 30miies per hour, 
when a Ford convertible coupe, be?-ring •o tag 404", and believed by 
him to be a 1939 model, driven by someone whom he did not recognize., 

· overtook and passed him from the rear (R. 7). At the time of passing., 
the ~ar was being driven at an estimated speed of 40 miles per hour., 
in a zone where the speed limit was 30 miles per hour. After the car 
passed., .its speed was increased. Captain Standerfer pursued it., and, 
over a distance of approximately two miles., clocked its speed at 50 and 
55.miles per hour (R. 7., 8). 

On 4 March 1944., accused made application to the Provost Marshal 1s· 
office., Ca.mp Wolters., Texas., for·registration or·a Ford convertible coupe., 
1940 model. The car was checked and registered, and tag No. 0-404 was 
issued to accused for use thereon (R. 9., 10., Ex. B). 

. .· .On Z1 March 1944., Lieutenant Colonel_ Rives o. Booth., commanding 
officer.of' the 58t;h Battalioq., 13th Infantry Training Regiment, received 
the following official certified report from accused with regard to the 

· latter•.s •actions in leaving the Post on March 22nd•, to wit (R. 6., 
.. Ex•. A):' . . 

. ·•l. In regard to the report that on the 22nd of March . 
·1944 at 1330., it was stated that my car was seen on Highway Sl 
travelling between Mineral Wells and Camp Wolt,ers at the speed 

· of about 50 miles per hour., I certify as follows, 

, •2. On the 22nd of March 1944 during the noon hour., 2nd 
Lt. Herman E. Bush, then of the 62nd Battalion had stopped by 
to see l!l8. Being a good friend ·of mine he stopped 'by to tell 
me that he had.orders to leave that afternoon for Brooks General 
Hospital. He asked if I might be able to run him into town with 

• 
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some things he had to send to San Antonio, Texas by P..ailway 
Ex:pres·s. I told him I wouldn't have time to go., but that he 
could use my car. He said he would be back about 1400 that 
afternoon :which was the time he did return my car. · This was the 
last I saw of him. 

•J. As far as his speeding was concerned., he ma.de no 
mention of that to me and I know nothin6 of that part of it, 
except that he could of very easily not realized the speed 
at which was stated he was traveling because of my speedometer 
cable being broken·. This is all I know of the incident. 

•4. On 2..md March 1944, from 1300 to 1700 I was with the 
troops in Drill Area 3., assisting in instruction on anti tank 
mines and booby traps• (Incl. l., Ex. A). 

Mr. White, a handwriting expert., testified that in his opinion 
the follc,wing letter was written by the same person who made proven 
genuine sif}latures of accused (R. 21, Pros. EX. 1). This letter 
was received by Second Lieutenant Herman E. Bush, COfllPany D, 62nd 
Infantry Training Battalion., Camp Wolters, Texas, within a few days 
after 29 March 1944 {R. 15., 16., 17, 22)., in an envelope postmarked
29 March 1944 (R. 15, .Ex. C). It reads as follows: 

•Friday P.}!. 
March 24/44 

Dear Sir., 

First of all., I 111 introduce ieyselr., lifY name is Lt. 
Jack T. Jaycox of the 58th Bn. Next I'll tell you just 
why I'm writing to you. 

On the 22nd of March 44 during the lunch hour., I went 
into.Mineral.Wells and about 1:3,0 that same afternoon I 
left Mineral Wells returning to Camp Wolters. Being in a 
hurry to get back I passed an officer who took my Camp Wolters 
tag number, but who did not know me or could of recognized imo 
the cb:'iver was. When he returned to Camp Wolters, he. turned 

-my camp tag number into the M.P. Office, stating that I was 
going about 50 M.P.H. Two days later, t.he report came to my 
Battalion., after they looked up the ta6 number :to see "lt'ho owned 
the car. My Bn commander sent a note to my company orderly
roan asking me £or my explan~tion of this incident. 

Well, they wouldn • t be able to prove t.hat I was speeding, 
so I wasn • t woITied about that., but I was wcrried about being 
off the post without permission which is the second offense 
£or n;ie and would have meant a general court martial for me 
which I realize is my fault. 
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I knew that if I could find out if there Viera an officer 
who was signing out on the i:aid and statin,: that he borrowed my 
car., being a friend of mine., that they wouldn't do anything 
about it and it would clear me of. being courts martials. You 
were the one I picked on because you signed out at 1430 on the 
22nd of March. So I took the chance of usiil;g your name in trr:r 
reply. 

I know you are thinking that I have alot of nerve and that 
I•m pretty bold in doing this, but all I ask of you if they 
write and ask if you know me and used my car, please say you did. 
I realize it 1fill be 'making you a speeder and you will be telling 
a.fib., but you will be saving me a courts martial and I assure 
you that I would do the same for you. I doubt very much if you 
will. ever hear anything at all about this, but I'm writing you 
this letter to tell you the circumst~es in case they do ask 
you. I know they won't do anything to you. If I thought they 
would I wouldn't have used your name. I realize, and I suppose 
that you do also, that_if the truth is ever found out about 
this., it will cost me my commission, so I'm trustip.g that you will 
destroy this letter after you receive it and read it. 

I inquired at your Bn. Officers QUarters about you., 
stating I thought I knew you, just so I could find out the 
type of fellow you were before I used your name., because some 
officers would turn another £allow officer in for something like 
this. Your fellow officers spoke well of you so I thought it 
would be alright. I didn't tell them anything about this 
matter though•. They said you were from Chicago and had worked 
for a railroad for quite a while • 

.. Well I'm from Chicago also and if I can ever do you a 
favor, please don 1 t hesitate to look me up after the war. My 
home ad~ss is - 401 Fullerton Prky, Chicago, Illtnois. 

· My .camp Wolters address is 58th Bn. Please drop me a 
·line.· if' you have time and let ·me know if' you hear anything 

Vecy Respeo.ttully !ours, 

, Lt; Jack T. Jaycox, . 
1st. Lt. Infantry. 

P.s;- Enclosed is a o.uplicate copy of my explanation 
to my Bn. Commander• (R. 22, Ex. c). 

Lieutenant Bush., the addressee of this letter, went to the hospi
tal. on or about ~2 or 23 March 1944 (R. 17) and did not return to his 

'organiz~tion for duty until on or about 29 March 1944 (R. 15) •. on the 
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day after his return from the hospital., he was questioned by his 
battalion commander with reference to the report accused.had made to his 
own commanding officer under date of 27 March 1944, herein above set 
9ut (R. 17). 

Lieutenant Bush did not stop by to see accused during the noon 
hour on 22 March 1944., nor did he have any conversation with him 
about any of the things stated in accused's letter to Colonel Booth 
(R. 23). He di~ not-borrow acc~sed's car between 12:00 o'clock and.2:00 
o 1cl.ock on March 22nd (R. 18).,:_Not only was he unacquainted with ac
cused (R. 15, 23), but he had never seen him prior to the trial of the 
instant case (R•. 23). He has no knowledge of the incident mentioned 
(R. 18). 

On 7 April 1944, accused was placed in arrest in quarters., at 
Camp Wolters, Texas., by the commanding officer of the Infantry Replace
ment· Training Center., acting through Major Elma w. Redman, Executive 
o:'.:'ficer of the 13th Infantry Training Regiment (R. 10., 12)., who conveyed 
the order of arrest orally (R. 12). Major Redman explained to. accused 
at. the time tha~ he (accused) was not, to leave. the Bachelor Officer 
Quarters to go anywhere., except to the mess hall of Area 3 (R. 10). 'This 
arrest in quarters was not thereafter lifted (R. 11). 

On 11 April 1944 accused was intercepted and.stopped in the out
going lane at the main gate of Camp Wolters, Texas., by military
police (R. 14). On 17 or 18 April 1944, upon entering the West Texas 
Cafe in the city of Mineral Wells, Texas, at approximately 11:45 in 
the &vening., Captain Ru.ssell·E. Poster discovered accused., with two 
women (R. 12). After accused had left the cafe., Captain Poster •iinstructed 
two military: police to apprehend and return him to ~amp (R. 12., lJ)., 
which they did, and tU?ned him over to the Duty officer of the l)th 
Regiment (R. lJ). · 

Having been first duly warned.,· accused~ on 3 May 1944, made a 
voluntary confession in writing to the investigating 'officer; which 
confession was introduced in evidence without objection., the pertinent 
parts thereof being as follows (R. 25, 261 Ex. 'D)1 

•I amlst Lieutenant Jack Jayccx., Q-4494.30., nowassigned 
to Company B., 58th Battalion, Camp Wolters, Texas. I am 
22 years of age., married a.'ld hav,e one -child, age 13 lllonths. 
My wife, Donna M. Jaycox., and I are now separated,_ and she 
lives at Chicago, Illinois. 

•I wish to make a volmitar; statement as to the trouble I 
)lave gotten into. here at \Camp•.,I admit that on March 22, 
1944 between the hours of 1200 and 1.330, that I drove rq car to 
Mineral Wells without permission ani:i that upon returning to-
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Camp I drove my car at a speed in excess of 35 miles per 
hour; upon my return to Camp, I passed a car when I was speeding 
on highway 180, and the officer in the car I passed I believe 
took the license number of my car. 

' •I also adtlt having made a ralse_statement of the true 
circl.Ullstances of my misconduct waich occurred on March 22,. 
1944, to my Battalion Commander in a certi.:.'icate dated March 
2?, 1944, regarding my absence and the speed violation. I admit 
this certificate was false, and that this statement was made by 
me to deceive the Battalion Commander. I also admit that I 
'Wl'Ongfully and willingly and knowingly wrote a letter ·to one 
Lt. Herman E. Bush, this letter being dated on or about March 24, 
1944, where.I endeavored to get Lt. Bush to cover up for rrr:r mis
oonduct which happened on 22 March 1944•. The purpose of this 
letter was to induce Lt. Bush, who I admit was a stranger to me, 
to make a false statement which would be a benefit to me if it 
was believed. I admit that I was :.peeding on March 22, 1944 
on the highway in violation of -Par. 1:V, War Department Cir. 47, 
dated ll February 1943. 

•I also voluntarily admit that having been placed in arrest 
in my quarters at Camp Yfolters, Texas, on or about 7 April 
1944, that I -wrongfully did break my· arrest on or a.bout 11 
April 1944 and eo to the main gate of Camp. Wolters, before 
being set at liberty by proper authority. · 

•I also voluntarily admit that from 23.30 hours 17 April 1944 
to about 00.35 hours 18 .April 1944, I did without proper leave, 
absent myself from my organization and go to Mineral ;<ells, there
by breaking my arrest of April?, 1944, wrongfully; in doing 
this, I realize that I was not breaking a?Test only but was 
al.so AWOL. 

•I have read the charge sheet containing the chs;rges and speci
fications made against me, and I voluntarily ad.~it that all the 
specifications as set forth in Charges I, II, III and 1:V a.re 
absolutely true in substance and fact, and that I am guilty as 
therein charged, in said specifications.• 

4. '.i'he defense offered no evidence and the accused did not 
testify. 

5. A court may not consider the confession of an.accused as 
evidence against him unless there be in the record other evidence, 
either direct or circumstantial, that the offense charged has 

· probably been committed. '£here must be evidence of the corpus delicti 
other than the confession i tseli'. Par. ll.L..a, MCM 1928. Such evi-
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dence need not be sufficient of itself .to convince beyond reasonable 
doubt that the offense charged has been committed., or to cover every 
element o! the Charge, or to connect the accused with the offense 
(Par. ll4a., MCM 1928). The corpus delicti need not be proved aliunde 
the confessi~ at all, but some eviden(?~ corroborative of the con
fession must be produced., and such evidence must touch the corpus 
delicti C:M 202213 (1934)., Dig. Op., J.A.G., 1912-1940., Sec. 395 (11}. 

Speeification 1 of Charge I (A"ffOL - AW 61): '.l.'ne competent evi
dence of record, aside from accused's confession establishes that if 
accused departed the limit.s of Camp Wolters., 'I'exas., between the hours 
and upcin the_ date alleged, he did so without i:-roper authority. It 
also establishes that., at approximately 1:20 o'clock, p.m • ., on 22 
March 1944, accused's automobile was beinc; driven by someone toward 
Camp Wolters from the direction of Mineral Wells., Texas, upon a 
public highway outside the limits of Camp Wolters. Accused falsely 

. represented to his commanding officer when called upon fo'r an explan
ation of the incident, that he had loaned his automobile to Lieutenant 
Bush during the noon hour of 22 March 1944., to enable the latter to 
carry some things into the city of Mineral Wells, Texas. Furthermore, 
he solicited Lieutenant Bush by letter to corroborate this lie. His 
false official statement plus his effort to fabricate testimony in his 
behalf are sufficient., standing alone, to compel the inference that 
accused was the person who was driving his automobile at the time and 
place j~ question. So considered., the evidence of record is sufficient., 
without· recourse to 'the coni'ession., to establish the corpus delicti 
of beini absent from his,organization., 'Without proper leave, on the 
date in quCr,:;tion. Viewed in any light, the fact that his automobile 
was being cu·iven from the direction of Mineral Wells toward Camp 
Wolters, 'l'e1:as, at approximately 1:20 o'clock p.m. on trte day in ques-

. tion corroborates his confession that., without permission., he drove 
his car to Mineral Y[ells between the hours of 12:00 o'clock, noon, and 
1:30 o•clocR, p.m., on 22 March 1944, and directly touches upon 
the corpus delicti, within the contemplation of the rule above set 
•out. Article of 1Iar 61 is designed to cover every case not elsewhere 
provi4ed for where any person subject.to military law.is, through 
his own fault., not at the place where he is required to be at a time when 
he should be there. Par. 132.MCM 1923. 

Specification 2, Charge I (AWOL-:- AW 61): The evidence. proves 
conclusively that from approximately 11:45 o'clock, p.m., on 17 ·or 
18 April 1944., until he '17aS apprehended a.."'ld returned to Camp 'Jolters 
by Military Police, accused was in the city of Mineral ·wells, 'l'exas. 
On 7 April 1944, he was placed in arrest in quart;;r.s., and the arrest had 
not been lifted., which fact without more., is legally sufficient to es
tablish beyond reasonable doubt that both accused's presence in Mineral 
Wells and his absence from his organization and quarters, ·f,--ere without 
proper authority. The evidence., particularly in view of accused's 
confession, is legally sufficient to·support the finding of guilty. 
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Charge.II, and its Specification, (Breach of Arrest - AW 69); 
Accused was ordered into arrest in quarters on? April 1944 by his 
coil!nanding officer. The arrest was not lifted after it was imposed, 
nor were the limits thereof enlarged. Accused was restricted to the 
Bachelor Officer Quarters in which he lived, except to go to the mess 
hall. The evidence conclusively establishes, and accused admits in 
his con:·ession, that before he was set .at liberty by proper authority, 
accused infringed the limits of arrest set by the orders given him and 
breached his arrest on two separate occasions, as alleged in the speci
fications of Char,::;e II by going to the main gate of Camp Wolters on 
11 April 1944 and by visiting the city of Mineral Wells on the night of 
17 April 1944. Par. 139a, M.C.M., 1928. 

Specification 1, Charge III (False offiQial statement, AW 95): 
The letter or· certificate written by accused to his commanding officer 
under date of 2? March 1944 was an official statement or communication. 
1:hat it was false in its entirety is clearly established both by the 
testimony of Lieutenant Bush, and by the letter v,ritten by accused 
to Lieutenant Bush under date of 24 April 1944 (Ex:. c), and admitted 
b~r accused in his confession. Accused was fully aware that the state
ments he made therein were false when he prepared the certificate. He 
could have had no other purpose in making the false representations 
except to deceive his commanding oi'ficer, and, in his conf'ession, 
acknowledges such to have been his purpose and intent. The making of 
a false official statement, knowing it to be false, and vdth intent to 
deceive, is conduct unbecoming an officer and gentleman, and violates 
Article of War 95. Dig. Op. JAG 1912-1940, Sec. 453 (18). · 

Specification 2, Charge III(Soliciting Lieutenant Bush to make 
a false-statement, AW 95): The competent evidence of record, aside 
from accused's confession, is legally sufficient to show that accused 
wrote the letter, dated 24 March 1944 (Pros. Ex. 1) addressed to and 
received by Lieutenant Bush. In this letter accused relates that, 
in an effort to hide from his conmanding officer his absence without 
leave on 22 March 1944, he had falsely represented to his commanding 
officer that Lieutenant Bush was his good friend and had borrowed his 
automobile and driven it to Mineral :Wells, Texas, during the noon 
hour on that day. He requested that, in the event Lieutenant Bush 
should receive any communication or be questioned about the matter, he 
falsely represent that he knew accused and had borrowed,his car at the 
time in question. Lieutenant Bush did not know a~cused, and had not 
borro1Ved his car at any time, facts of which accused was thoroughly 
cognizant. 1'he falsity of these statements, accused freely acknowledges 
both in the letter itself and in his subsequent confession. Accusedls 
audacity in .soliciting a fellow officer, a complete stranger to him, to 
boldly lie and to degrade himself by making i'alse official statements 
to protect accused from the result of his own misconduct constitute 
conduct unbecoming an oi'fic'er and gentleman, and was a violation of 
Article .of War 95. 
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Charge "IV, and its Specification, (Driying his automobile at a 
speed in excess of .35 miles per hour, 1n violation of paragraph IV, 

'War Department circular 47, dated 11 February 194.3 - AW <;6): The 
fact that someone drove accused's automobile on the public highway 
from the direction of the city o:f Mineral Wells, Texas, toward Camp 
Wolters, Texas, on 22 March 1944, at a rate o:f speed considerably in 
excess of )5 miles per hour is sufficiently proved b;y' competent evi-
dence o:f record, other than accused 1.s confession, and constitutes the cor
pus delicti of the offense charged. 1'he corpus delicti hav:1ng_been 
proved by competent evidence aliunde accused's confession, the con
fession may be considered, and is suf!icie}lt to prove that accused 
was in fact the driver at the time and place in question. ilhile 
paragraph r:v of war Department Circular No. 47, ll Februar,y 194.3, does 
not promulgate any la,r or regulation, but merely invites attention 
to a .35-mile-per-hour speed restriction shortly theretofore placed 
on all vehicles (by'IVhat agency is not stated), it does state over 
the signature of the Chief of Staff U.S. Arm::J" that it is imperative 
that all military personnel rigidl:y comply with this restriction 
in the operation of,private' motor vehicles, and directs that violations 
be followed by prompt, effective disciplinp.ry action. It thus has 
the effect of an order from the War Department. Accused is presumed 
to have had notice of this circular. By disregarding and failing to 
abide by the order, impliedly- if not expressly contained therein, he 
is guilty o£ conduct ..prejudicial to good order and military disciplinej 
in violation of' Article or War 96. Furthermore, as pointed out in the 
circular, the res~iction is a war measure, designed primarily to 
conserve both tires and motor fue1,·and is applicable to all. motor 
vehicles. The act of accused in violating the restriction with which 
the civilian as well as the soldier is expected to comply and for the 
violation or which he may be penalized, constitutes conduct of a nature 
to bring discredit upon the mllitary service, and is therefore a 
violation o£ .Article o£ Viar 96. 

6. war Department recoras disclose that accused is 22 years of 
age, and i~ married. He is a high school graduate (Morgan Park Mili
tary Academy - Chicago) and has had one year or college training at 
North Park College. He was a theater usher, mill operator, and'life 
guard before entering the army. Accused was appointed second lleu
tena.J;lt., Army or the United States (Infantry Reserve) under date or 
19 April 1942, was discharged as an enlisted man 16 April 1942, and entered 
upon active duty under his reserve conmdssion on l?· April 1942. He was 
!or a time assigned to duty 'With the Army Air Forces while undergoing 
pilot training in officer grade, but upon being eliminated, was re
assigned to the Ih,tantry. He was promoted to the grade of first· lieu
tenant effective l· January- 194.3. 

? • The court T<as legally constituted. No errors injuriously 
a.f'fectine the substantial rie-'b.ts of the accused were committed during 
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the trial. The Board ·or Review is of the opinion that the record of _ 
trial is legally sufficient to support the findings and sentence and to 
warrant confirmation of the sentence. A sentence of dismissal is man~ 
datory upon conviction of a violation of Article of War 95 and is · 
authorized upon a conviJttio! Articles of Yi 691 or 96. 

~ Judge Advocate. 
v11JJ.,.. c: • 

JudGe Advocate. 
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1st Ind. 

War Department, .i.A.G.O., 21 JUN 1944 - To the Secretary of Viar. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the case 
of First Lieutenant Jack T. Jaycox (0-449430), Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confirmation of the sentence. !·recommend that the 
sentence be confirmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

Q~ ~ -~o.--- -- ... 
Myron c. Cramer, 

Major General, 
The Judge Advocate General 

3 Incls. 
1 - Record of trial. 
2 - Dft. ltr. sig. 

of S/V{. 
3 - Form of action. 

(Sentence confirmed. G.C.M.O. 374, 18 Jul 1944) 

( 





WJ.R DEPARTMENT (28J) 
~ Servioe Forces 

Ia the Office of The Judge J.dvooate General 
Washington, D. c. 

SPJ<N 
CK 2S6.441 

14 JUN 1944 
UNITED ST.A.TES ) PERSIAN GULF COMMAND 

v. Trial by' G.C .14., convened at,'l Teheran,.Iran, 8 and 9 ~ 
Major JAMES T. ROUNTREE 1944. Dismissal. 
(0-317926), Medical Corps. ~ 

OPINION of the BOARD OF REVIEW 
'llPPI, !WMOCD and TREVETH1N, Judge Advocates 

1. The Board of Review bas examined the record of trial in the 
case or the of!'icer named above and submits thie, its opinion, to The 
Judge Advocate General. 

2. Accused was tried upon the following Charge and Spec1:t.'ieations: 

CH.lRGEa Violation or the 95th Article or War. 

Speci!'ication ls In that M'ajor James T. Rountree, Detachment 5, 
asc, USSTAF, A.PO 798, was, at Casablanca, French Morocco, 
on or about 15 April 1944, drunk and disorqerl;r in a public 
place, to-wit, in or near the Cafe Le Peti!e Poucet, while 
in '!,llli!'orm. 

Specification 21 In that Major .Tames T. Rountree, Detachment 5, 
ASC, USST.A.F, ~ 798, was, at Teheran, Iran, on or abput 
24 April 1944, drunk and disorderly in a public'place, 
to-wit, the Ritz Hotel, while in uniform. 

Speci!'ication 3& In that Major James T. Rountree, Detachment 5, 
ASC, USSTAF, APO 798, was, at Camp Amirabad, Teheran, Iran, 
on or about 25 April 1944, drunk and disorderly in a public 
place, to-wit, t!le Of!'icers' lleas, while in uniform. 

Specification 4: In that Major James T. Rountree, Detachment 5, 
ASC, USST.AF, APO 798, did, at Ce.llP J.mirabad, Teheran, Iran, 
on or abou,t 25 April 1944, wrongf'Ull.y strike let Lt. Benjamin 
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Day in the mouth with his, the said Major James 
T. Rountree•s, fist. 

He pleaded not guilty to and was found guilty or the Charge and 
all Specifications. No evidence of previous convictions was intro
duced. He was sentenced to be dismissed the service. The.reviewing 
authority approved the sentence and forwarded the record ot trial tor 
action under Article of War JJ!,. 

3. The evidence for the prosecution is substantiallf as tollo,rsa 

A• Specification 1. 

First Lieutenant .Albert M. Jaroff, Captain Daniel S. Feidt 
and Captain Ralph Fletcher testified that they, First Lieutenant Arthur 
J. Hiller, and the accused were seated at a table in Cafe Le Petite 
Poucet in Casablanca, French Morocco, on the evening of 16 April 1944 
preparatoey to obtaining dinner. Major Rountree invited a group of 
civilians at an adjoining table to join them for wine, but they ignored 
the invitation and lett in a short while. Another group of civilians, 
not Americans, took their place and Major !tountree also invited them 
to join,him in drinking wine, and again his invitation was ignored. 
Major Rountree, apparently irritated by this rebuff, then made remarks 
derogatory to the French people, to the efi'ect that "the French had 
not been bombed enough by the American forces~ and that we were*** 
allied with the wrong side in this war11 {R. 9}, "that the United States 
would pay the entire cost of the war in any event, and that we*** 
would be better off if we had the Germans on our side". In addition 
he continually referred to the French as "frogs" (R. 16) and said "it 
was 1;oo bad there were not more bombs dropped on France" (R. 21). In 
addition to these remarks addressed in English the accused also made 
statements in German for anyone to hear, these statements not being 
understood by these witnesses (R. 10, 2l). . 

During the soup course the waiter was requested to bring 
some pepper to the table occupied by accused I s party, but the waiter. 
either did not understand this request, or for some other reason 
failed to procure any pepper. Lieutenant Jaroff then obtained a 
condiment cellar from another table, which was found L to contain paprika 
and not pepper. The accused thereupon emptied the contents of the 
cellar on the table and threw the glass cellar at the waiter (R. 9, 
15, 20) • .All three witnesses were positive the cellar struck the 
waiter, and Captain Fletcher testified that the cellar after hitting 
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the waiter just below the belt bounced and hit him on the arm (R. 21). 

After completing the meal the party left the care. On 
the sidewalk in front of the cafe Lieutenant Jarorr observed the ac
cused in animated conversation with a drunken sergeant, and the last 
he saw or them they were edging toward the curbing in an embrace, 
either "~iendly or hostile" (R. 10). Lieutenant Jaroff then le~ 
for his billet. Captain Feidt went to the latrine in the cafe on his 
way out, and when he reached the sidewalk he observed the accused and 
a soldier, whom he thought was Lieutenant Jaroff, with arms around each 
other stooped over and motionless. He also apparently le~ the party 
at this time (R. 16, 17). Captain Fletcher's testimony as to accused's 
behavior on the sidewalk after leaving the cafe is more specific. He 
testified that when he came out of the cafe he saw accused intrude in 
a conversation between several enlisted men. Accused caught a sergeant 
by the neck and started across the sidewalk with him and when Captain 
Fletcher tried to stop him accused told the captain, "Don1t bother. 
I'll be back in a minute". In a few minutes Captain Fletcher went in 
the direction the accused had taken the sergeant and saw the sergeant on 
his knees, the accused slapping the sergeant's-face and heard him tell 
the sergeant, "Get down on your knees if you want to talk to me" • 
.Many people witnessed this incident (R. 22). 

Lieutenant Jaroff testified that accused on this night uhad 
quite apparently been drinking" but was not "boisterous" (R. 10). 
Captain Feidt said accused "had been drinking" (R. 14, 17) and Captain 
Fletcher said that in hia opinion the accused was drunk (R. 22). 

~. Specification 2. 

On the evening of 24 April 1944 Captain Alfied P. Collins 
was at the Hotel Ritz in Teheran, Iran, having drinks with Lieutenant 
Coats and Lieutenant Zak. They had been there probably JO minutes 
when accused arrived. Captain Collins first noticed accused when he 
was "trying to make advances of some kind" to a bar girl in the hotel. 
Being unsuccessful in these efforts accused turned to Captain Collins 
and said, 11This girl is a Nazi sympathizer and we shouldn't be here, 
patronizing this bar". Captain Collins replied the girl had always 
seemed to him a very good bar girl. Accused then told Captain Collins 
that members or the Persian Gulf Command didn't know •hat the war was 
about, and were noncombatant troops leading an easy life. Growing more 
vehement accused told Captain Collins that he (accused)was an ex-light 
heavyweight boxing champion of some school, anq a football player of 
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note and that many members of the Persian Gulf Command were cowards 
and that Captain Collins was a yellow bastard. Accused invited the 
captain to step outside, but the captain, remembering he was not a 
trained fighter, decided he would "gain the advantage of the first 
blow", and struck the accused. After a few blows they were separated 
(R. 31, 32). Accused was intoxicated at this time (R. Z?). At least 
five civilians were present at the time of this occurrence (R. 28). 

£• Specifications J and 4. 

On 25 April 1944, the night following the episode at the 
Ritz Hotel, the accused was at the Officers I P.:ess at Camp Amirabad, 
Iran. He was drunk and staggering ·(R. 34). He went to the table 
occupied by First Lieutenant Anthony F. Carducci, First Lieutenant 
Benjamin Da;r and Second Lieutenant Betty Long, Army Nurse Corps. 
Here he was quite abusive toward Lieutenant Day and was asked several 
times to leave. Finally he ineisted that Lieutenant Day come outside 
and fight, but Lieutenant Day did not want to do so "particularly with 
a major". Finally, in an effort to quiet the accused Lieutenant Day 
did leave the Mess with him. Outside the accused was ver:r insistent 
that Lieutenant Day' fight, telling him he had been a boxer and li.~ed to 
fight. The lieutenant finally pacified the accused and they went back 
into the building, the accused telling Day he was "yellow" as a parting 
remark. Accused again returned to the Carducci, Day, Long, table and 
stated to Lieutenant Day, in the presence of Miss Long, "I made you suck 
ass outside, so keep quiet now". He was again abusive to Lieutenant Day 
and insistent that he go outside. To avoid further embarrassment to 
Miss Long, Lieutenant Day again went outside with accus·ed, where he still 
tried to quiet the accused and told him he did not want to fight. When 
Lieutenant Day threw away his cigarette accused pushed and struck Lieu
tenant Day, and they both fell. After the fight Lieutenant Day discovered 
he had lost a tooth in the melee (R. 34, 35, J8-41). 

4. For the defense: 

t~jor Kenneth A. Reacher testified that he had proceeded from 
Casablanca to Teheran with the accused and stayed with him two nights in 
a hotel room in Casablanca. During the time that he had observed accused 
his official and unofficial conduct was satisfactory. He saw accused in 
the hotel where he was quartered in Casablanca when he came in about 
10:30 p.m~ on the night of 16 April 1944, and accused was not drunk (R. 47). 

First Lieutenant Arthur J. Hiller, a member of the group at ac• 
cused 1s table at the Le Petite Poucet Cafe in Casablanca on the night of 
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16 April testified that accused had not thrown a condiment cellar at 
the waiter that night. In a.n effort to show the waiter that a cellar 
bad been procured accused spilled the contents of the cellar on the 
table. Whether the top glanced off and hit the waiter the witness did 
not remember (R. 49). This witness had been with Captain Fletcher 
earlier during the day and they had had two drinks before lunch, and 
four or five later in the afternoon at a bar (R. 50). 

Second Lieutenant Louis F. Sokol,who had been in accused's 
party since they left England, testified that accused fulfilled his 
duties capably and took good care of the men under him (R. 53). 

The accused after having his rights as a witness explained 
elected to testify Under oath. After giving a lengthy account of his 
medical career and accomplishments accused said that in Casablanca on 
16 April 1944 he had had two drinks of brandy at lunch, and had then 
gone to the race track alone. Returning to his hotel he had a bath, 
and met his party in the lobby of the hotel. They then proceeded to 
the Le Petite Poucet Cafe. He said he had not thrown a cellar at the 
waiter, but that in shaking a cellar to indicate to the waiter that 
they did not need another one the top came off and the contents got 
on the waiter, who brushed off his clothes and continued serving the 
meal {R. 56, 57). 

Upon leaving the cafe he noticed a technical sergeant who 
was very drunk and running into everyone. He told him he bad better 
go home or the MPs would pick him up. He took the sergeant by one arm 
and the enlisted man took him by the other arm and walked the sergeant 
away from the hotel. The enlisted man then took the sergeant off (R~ 57). 

In connection with Lieutenant Day the accused said-he had 
first seen Lieutenant Day on 23 April 1944 in the Officers• Mess, at 
Camp Amirabad. After dinner he was sitting at the bar in the Mess with 
another officer and Lieutenant Day sat on the opposite side. Lieutenant 
Day, whom he had never seen before said to him, 11Major Rountree, there 
are two or three officers in your outfit who think you are a son-of-a
bitch". The accused replied, "Maybe so" and tried to leave, but the 
lieutenant kept calling him back, and finally said, 11Il:iaybe you are a 
son-of-a-bitch". The accused finally got up and went to the other end 
of the bar (R. 57). On 25 April 191.4 he and a Lieutenant Jones were in 
the bar at the Officers' J.less in Camp Amirabad and both had had several 
drinks. The accused went over to a table to speak to Miss Long, a nurse 
in his outfit. He said "hello" to Lieutenant Day who was at Miss Long's 
table, and Day replied, "Why don I t you go away". Both he and Day had 
been drinking and an argument ensued leading accused to invite Day outside. 
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Day did not want to go outside but finall1 did so, "but nothing came 
ot it. * * * In a little while, we got into another argument and he 
went outside with me again. This time I took my blouse off and we 
boxed a little. Then we stopped and went back inside" (R. 58). 
Colonel Lancaster ordered accused and Lieutenant Jones to leave the 
Mess and they did. Jones had forgotten his cap and had to return :for 
it, and when he did Captain Fletcher told Jones, 11 I:f you don't go I 
will beat hell out of both of you" (R. 58). 

On cross-examination accused testified it was quite possible 
he had used foul and indecent language toward Lieutenant Day in their 
argument on the night of 25 April 1944 as he was quite angry. He had 
been drinking, but was not drunk. He had boxed some back in the States, 
but doesn't know whether he knocked Lieutenant Day's tooth out or not, 
as they both fell to the ground during the fight (R. 60). 

He does not remember making aD:J' disparaging remarks of aD:J' sort 
toward the French while in the Le Petite Poucet Cafe in Casablanca on the 
night of 16 April 1944. On the outside or the cafe he merely led the 
drunken sergeant to a more shaded area where he would be less conspicuous, 
and did not strike. the sergeant in any manner. The sergeant was very 
drunk and may have gone down on one knee during this process (R. 62). 

In his difficulty w1th Captain Collins in the Ritz Hotel on 25 
April 1944 both he and Captain Collins had been drinking, and Captain 
Collins struck him first. He does not remember whether he called Captain 
Collins a "yellow son-of-a-bitch" or not before the captain struck him 
(R. 65). 

5. The ev1dence shows that on 15 April 1944 accused, together with 
several other officers, was having dinner in a care in Casablanca, French 
Morocco. Accused became angered when a group of civilians.at an adjoining 
table ignored his invitation to join him for wine and.made several highly · 
disparaging remarks about the French people, to the effect that they bad 
not been bombed enough, that we were allied with the wrong people in this 
war, and that the United States would have to pay the entire cost of the 
war in the end. Later during the meal accused emptied the contents of a 
condiment cellar on the table and threw the cellar at the waiter. Upon 
leaving the cafe accused became embroiled with an enlisted man and according 
to Captain Fletcher's testimony at one time had the enlisted man down on 
his knees and was slapping his face, and told the enlisted man to get on 
his knees when he spoke to him. 

On 24 April 1944 accused became involved in an argument with 
Captain Collins in the Ritz Hotel in Teheran, Iran. He told Captain 
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Collins that members of the Persian Gulf Command did not know what 
the ~ar was about and that some members of that command were yellow 
noncombatants, and finally called Captain Collins a yellow bastard. 
At this time Captain Collins struck accused and they exchanged several 
blows before being separated by others present. 

Later on the evening of 25 April 1944 accused was at the 
Officers' Mess, Camp Amirabad, Iran, where he addressed obscene and 
vulgar remarks at Lieutenant Day in the presence of Lieutenant Betty 
Long, Arrrry Nurse Corps, Day's companion. .At accused's insistence 
Lieutenant Day went outside with him where accused attacked Lieutenant· 
Day, who lost a tooth in the fight. 

The Board or Review is of the opinion that the court's findings 
of guilty of all Specifications and of the Charge are f'ully sustained by 
the evidence. 

6. War Department records ehO\'f that accused is 33 years of age. 
He graduated from Baylor Medical Sehool in 1934. He was appointed first 
lieutenant, Medical Corps Reserve, 28 May 1934, and was on active duty 
with c.c.c. !rom 28 March 1934 to 21 August 1936 when he was honorably 
discharged in view of the fact that he was in the U.S. Public Health 
Service. On 5 May 1942 he was appointed captain, Army of the United 
States, and promoted to major 29 April 1943. Accused was graduated as 
Aviation Medical Examiner by the School of Aviation Medicine, Randolph 
Field, Texas, 5 February 1943. 

7. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion 
of the Board or Review the record or trial is legall7 sufficient to sup
port the findings of guilty and the sentence and to warrant confirmation 
thereor. Dismissal is mandatory upon conviction or a violation or the 
95th Article of War. 

, Judge Advocate. 

-7-



(290) 

SPJGV 
CM 256441 

1st Ind. 

War Department, J.A.G.O., Z 3 JUN 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Major James T. Rountree (0.317926), Uedical Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and the 
sentence and to warrant confinnation thereof. I recommend that the 
se~tence be confinned and carried into execution. 

J. _Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a .fo:nn of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

--v--r-Q.. ~ .. 
Myron c. Cramer:, 

Major General, 
The Judge Advocate General. 

3 Incls. 
1 - Record of trial. 
2 - Dft. ltr. sig. 
. of s;w. 

3 - Form of action. 

(Sentence confirmed. G.C.M.O. 425, 4 Aug 1944) 



WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
YiashillGton, D.C. 

(291)SPJGK 
CM 256455 

19 JUN 19-44 

UN IT ED S.T ATES ) A.Ril:!"Y AIR FORCES 
) EASTERN FLYING TRAINING COMMAND 

v. ) 
) Trial by G.C.M., convened at 

Second Lieutenant BEUUING ) George Field, Illinois, 27 
W~ ELLIOTT. JR. (0-:802&45), ) April 1944. Dismissal. 
Air Corps. J 

OPINION of the BOARD OF REVIEW 
LYON, AllDRE,WS, MOYSE and SONEWFIEID, Judge Advocates. 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review a,nd the Boa.rd submits this, its· 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifications a 

CHARGE& Violation of the 95th Article of \Jar. 

Specification 1 a In that .2nd Ll.e;tenant Benning w. Elliott, 
Jr., Air Corps, Ail' Pilot School {Advanced 2 Engine), George· 
Field, Iawrenceville, Illinois, did, at Terre Haute, Indiana, 
on or about 24 December 1943, with intent to deoeive and 
injure, wrongfully make and utter to Terre Haute Houae, Terre 
Haute, Indiana, a certain check in words and figures a.s 
follows, to wit a ' 

11Van Onnan Hotels 
Guest Check 
O.K~'d by 0802845 Dec.24.1943 

Pay to the order of - Terre Haute House - - - ~25.00 
TWENTY-FIVE and 00/100 - - - - - - Dollars 

For value received I represent that the 
above amount is on deposit in said be.ilk 
in my name subject to this check end is 
hereby assigned to payee or holder hereof. 

2ND NATIONAL BANK /s/ BENNING W. ELLIOf! 
Robinson. Ill.· Geo. fld, Ill. 0 

And by means thereof, did fraudulently obtain from Terre 
F.aute House, Terre Haute, Indiana, twenty-five dollars 
(;i;2s.00J, he, the said 2nd Lieutenant 13-enning w. Elliott, 
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Jr. , Air Corps, then we11 knowing that he did not ~ve and 
.not intending that he should have sufficient funds in the 
Second National Bank, Robinson, Illinois, for the payment 
of se.id check. 

"'specification 2a Same as Specification l but alleging 
check for ~o.oo dated December 25, 1943•. 

Specifioation 31.· In that 2nd Lieut~nant Benning W. Elliott, 
Jr., Air Corps, • • •, did, at Lawrenceville, Illinois, on 
or about 29 December 1943, with intent to deceive and in
jure, wrongfully make and utter to Peoples Nat:Lonal Bank, 
Lawrenceville, Illinois, a certain check in words and 

· figures ·as follows, to wit a 

"Customer's Check 
THE PEOPLES NATIONAL BANK 

in La.WTenceville 

Le.wrenceville, Illin~is, Dec. 29, 1943 
Pay to the Order of - - - - Peoples National Bank - - ~50.00 
FIFTY A.ND (?0/100 - - ..: - - - - - - - - - - - - - - - Dollars 

Value received and Charge to Account of 

Toa 2ND NA.TIONA.L BaNK /s/ Lt. BENNING Vf. ELLIOTT, Jr. 
Robinson, Ill. 0-802845" 

am by means thereof, 
~ 

did fraudulently obtain from The 
Peoples National Bank, Le.wrenceville, Illinois, fifty 
dollars ($50.00), he, the said 2nd Lieutenant Benning W. 
Elliott, Jr., Air Corps, then well knowing that he did 
not have and not intending that he should have sufficient 
.funds in.the Second Hationa1 Bank, Robinson, Illinois, 
for the payment of said check. 

He pleaded not guilty to and was found guilty of the Charge and all Speci
. fications ~ Ho evidence of previous convictions was introduced. He was 
sentenced to dismissal. The reviewing authority approved the sentence 
and -forwarded the record of trial for action \Ulder Article of Har 48. 

3. The prosecution proved that accused wrote two checks payable to 
the Terre Haute House, Terre 'Haute, Indiana, on 24 and 25 December 1943, 
and received for them the sum of ~25 and :.,20, respectively (R. 7-8, 9-101 
Pros. Exs. Band C). It was likewise proved that he wrote a customer's 
draft payable to ti-. P'eoplea National Bank of Lawrenceville, Illinois, on 
29 December 1943, and received for it the sum of ~50 (R. 10-~lJ Pros. Ex.D). 
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All three instruments were drawn on the Seoond National Bank of Robinson, 
Illinois, and were returned by it to the respective payees during the 
la.st week in Deoember, 1943 and the first week in January, 1944, be
oause there were not suffioient funds in his account in the drawee bank 
to make payment (R. 13-14). 

Aooused had opened an a.ocount with the Second National Bank in August 
of 1943. Either he or his wife oould draw upon it (R. 12,14,15). It 
appears from the bank's ledger sheet of his account that deposits of vary
ing size were made to the· aooount around the first day of August, September, 
Ootober, November, and December 1943, but that·long before the end of ea.oh 
month the balance would be reduced almost to zero by withdrawals. For 
exaroplea on 1 October %i,260.40 was deposited, but by 15 October the bale.nee 
was 012.93 as a result of 19 checks; on l November a deposit of $261.80 
r~sulted in a bala.noe of C262.76, but by 12 November it was down to $18.04 
a.s a result of 12 oheoks; and on 30 November a deposit of $320.40 resulted 
in a balanqe of ;;;320. 90 whi oh was reduoed by 10 cheoks to 90/ (Pros~ Ex, 
E). The last deposit mentioned was aooused's pay cheok for the month 
(R. 16,17). No other deposit was made imtil 4 February 1944 (R.17, Pros. 
Ex. E). Of the 10 checks paid between 1 and 4 December 1943, five of 
them, totaling :;;122, were written by accused's wife, a.nd five, totaling 
;,,\198, by accused (R. 15,16; Pros. Ex. E). The bank did not notify ac
oused of the status of his account a.~er 4 Deoember, nor did it mail the 
1 December statement to him, because his wife had previously notified 
"someone in the bank 11 that she or accused would in the future pick it 
up in person (R. 16,17). 

lione of the checks had been pa.id at the time of the trial. The 
manager of the hotel wrote two letters, one by special delivery, to 
aocused at his airfie1.d, both with a return address. None had·been re
turned. The assistant cashier of the payee bank wrote twioe to accused 
concerning the ~50 check, to his airfield, and twice to Billings General 
fus.9ital at Indianapolis, after he learned that accused was there, He 
received no replies. All six letters appear to have.been written in 
January (R. 20~24). 

Evidence for defense. 

Mrs. Glenore Elliott, accused's wife, testified in his behalf. She 
stated that they lived in Robinson, Illinois, during Deoember of 19~3, 
and that from their joint account in the Second National Bank she had 
drawn cheoks whioh her husband did not know about. She did not know, 
however,· how many cheoks she had drawn, nor their total a.mount. She 
did not maintain the passbook, or keep track of the balanoe of the acoount, 
and did not know the status of the aooount during December (R. 25-27). She 
denied that she had instructed the bank not to mail statements, but admitted 
that she 11did call· to see what was in the ba.nk: 11 (R. 28 ). 
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Accu.s ed' s rights were explained to him, and he te·stified under 
oath (R. 28 ). He stated that he was 23 years of age, had a high school 
education and a night school business and bookkeeping course lasting 
sixteen weeks. He had been a machinist in civilian life and had never 
had a checking account. After enlisting in the Army he applied for 
training as an aviation cadet (R. 29). He opened the joint account 
with the Second National Bank in August of 1943, and thereafter had his 
pay checks sent to the bank to be eretlited to his account. Thia. was 
done vri th the check for November, but he did not know the status of 
his account as of 1 December other than that it contained the proceeds 
of that check (R. 30). He received no bank statement in December and 
made no effort to learn from the bank the a.mount of his balance (R.38 ). 
He thought, however, that the three checks in issue would be honored, 
and did not intent to defraud the payees (R. 3i). 

He did not know how many of his wife I s checks had oles.red, the 
ba.nk in December 1943, but did not deny that he had written those 
which depleted the account·beyond her withdrawals of $122 (R. 32,33). 
-He picked up the December pay check in person because he had received 
no acknowledgment from the bank that i:t; had arrived thereJ h~·stopped 
in at the Field's Finance Of'fice and found that it was still there 
about 2 January. 11 There was no expla.nation given why 1t was not sent". 
He admitted that the check was payable direotly·to him instead of to 
the bank, to be deposited to the credit of his account, but stated 
that this was not at his request {R. 33,35,36,37). He maintained no 
pass book and kept no balance, so did not know the status of his ac
count. His expenses were greater in December, January, and February 
than ~hey had been in previous months, due to the faot that he. and his 
wife had moved and were paying higher rental, and because of ~r preg
nancy. They II just wrote more checks than we thought we did. Conse
quently our bank account got in the red and these checks bounced 
bacl::11 (R. 32,34). 

Accused went to Billings General Hospital, at Indianapolis, on ll 
January, fqr a tonsilecto:my and a nasal operation. Yfuile there he re
ceived the dunning letters. He implied that he did not answer them be
cause he was not feeling well. He got back to his field on 12 April, 
and received only ~100 0-t:. his pay on 1 hla.y because h&" was "on non-pay 
status II during his stay in the hospital in February and March.· Sinoe 
returning he had been making efforts to obtain money from the Finance 
Office to pay the checks (R. 31~35,38). 

1'vidence in rebuttal. 

In rebuttal the prosecution showed by. the testimony of Second Lieu
tenant Richard V. Ehrich, Finance Department, the assistant finance 
officer at accused's field, that the reason why a(}Oused's check for 
his December pay and allOl'ra.nces was not mailed to his bank was "that 
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he personally requested that it be mado out to him this time and that 
he would pick it upu. AJJ ma.de out. the bank could not properly accept 
it to the credit of his account. as it could the check for November 
(R. 37.38J Pros. Ex. F). Accused's pay and allowance vouchers for 
November and December. certified as correct by accused before presenta
tion. showed that the direction 1:o place the pay to his credit with the 
bank was omitted in the December voucher. This voucher called for pay
ment to hini. Such an alteration would not be ma.de without authority 
from the payee (R. 39.40J Pros. Ex. G). 

Evidence in sur-reb~-ttal. 

Accused stated that he did not go to the finance office in December 
of 1943 to instruct that his check l>e made payable to him personally. He 
admitted. however, that he did not put any of the proceeds of his December 
pay check in his account at the bank (R! 41). 

4. The Boa.rd of Review is of the opinion that the ;record of trial 
supports the court's findings. It is c).ear that accused's banking habits 
over several months had become most unbusiness-like. It is clear also 
-t;ha.t he -had ta.ken no steps either to ascertain the conditi·on of his account 
~r·to assure the presence of a balance suffici6at to meet his demands on 
the account. 'In fact. for some reason which he chose not to make clear, 
he deliberately departed from his established custom of making a monthly 
deposit in the bank, picked up his check personally, and did not use it 
to make good his bad checks. It is finally clear that although he received 
six letters requesting payment, he did not answer any of them, even to 
urge the excuse for non-payment which he gave on the witness st~. Under 
a.11 .the circumstances the Board ..of Review holds that his conduct evidences 
a knowledge that he did not have :t'unds sufficient to meet the checks and 
did not intend. to have any in the bank. 

5. War Department records !how that accused is 24 years of age. He 
is a high school graduate. He entered the Army on 17 July 1942, was ap
pointed an Aviation Cadet on 20 August 1942 and was commissioned a second 
lieutenant, ·Air Corps, Army of the United States, on 29 April 1943. The 
reoords also show that in August 1943. action through channels was.required 
in the matter of a. $10 check given by accused to.the ffotel Lincoln, New York, 
New York, which had been returned by the Robinson National Bank, marked 
"no aocounttt. 

6. The court was legally constituted and had jurisdiction of the 
person and the offenses._ No errors injuriously affecting the substantial 
rights of aocuaed·were committed during the trial. _In the opinion of the 
Board of Review the record.of trial is legally sufficient to support the 
findings and the sentence and to warranftoonfinmtion thereof. Dismissal 
is mandatory upon conviction of viola.t . of Article of \'var 95. 

· ~- IA. , Judge Advocate. 
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1st Ind. 

'War Department, J.A..G.o., 2 2 JUN 1.944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President a.re the 
record of trial and the opinion or the Board of Review in the cue of 
Seoo:nd Lieutenant Benning W. Elliott, Jr. (0-802845 )., Air Corps. 

2. I concur in the opinion or the Board of Review that the record 
of tria.l 1s legally sufficient tt> support the findings and the aente:nce 
and to warrant confirma.tion thereof'. In view of the nature or the 
offemea of' which he here stand.a convicted., and because of the state
ment in the Staff Judge .Advocate's revin that accused baa issued checb 
without sufficient tunds prior to, and since., the commission of the 
offenses for which he waa here triedJ tha.t he has been remiaa in e..nd 
i,nattentive to his duties as a flight instructor., and in view of in
formation received in this office that since receipt of the record of 
this trial further charges have been filed against accused under 
Article of War 94 alleging presentation of two false pay and allow• 
ance vouchers., it is evident that accused is um.rorthy to hold a com
mission in the .A:rnry. I recommend that the sentence be confirmed and 
carried into execution. 

3. Inclosed are a dra.t't of a letter for your signature trans
mitting the record to the President for his action.and a form of Exe
cutive action designed to . carry into effect the recommendation herein

. above made, should such action meet w1th approval. 

~ c:...~o.-
1',ron c. Cramer, 

Major General., 
The Judge .Advocate General. 

3 :tnc1,. 
Inol.1-Record of trial. 
Inol.2-Drart of: ltr. for 
sig. Sec. of W&r. 

Incl.3-Form or Ex:. a.ction. 

(Sentence confirmed. G.C.M.O. 429, 4 Aug 1944) 
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(297}WAR DEPARTMENT 
Arrrry Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGN 
Chl 256563 

8 JUN 194' 

UNITED STATES ) NE','/ ORLEANS POi'lT OF EMBAR.KA TION 
). 

v. ) Trial by G.C.M., convened at 
) Camp Plauche, New Orleans Port . 

Captain ROBERT M. ANDRI!.1'iS ) of I2nbarkation, New Orleans, 
(0-912513), Transportation ) Louisiana, .15 May 1944. .Dis-
Corps. ) missal. 

----·----
OPDUON of the BOARD OF RE-:'IEVf 

LIPSCOMB, SHEPHERD and GOID&'J, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the f'ollow.i.ng Charges and Specifi-
·cations: · 

' CHARGE .I:. Violation of' the 95th Article of War. 

Specification l: In that Captain Robert M. 
Andrews, TC, did at New Orleans, Louisiana 
on or about 22 April 1944, with intent to 
defraud, wrongfully and unlaw£ully make and 
utter to I.ouis ZolJinger a certain check in 
words and figures as ·rollows, to 'Wit: 

New Orl~ns, Ia. , 22 April 1944 No.___ 

VffiITNEY NA'ITONAL BANK 14-17 
of New Orleans 

http:f'ollow.i.ng
http:EMBAR.KA
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Pay to the 
order of__--=Lo==-=ui~·~s~Z~o~l=l=i~nAge=r_______~$-5_00___.o_o__ 

Five Hundred & no/100 - - - - Dollars 

COUNTER CHECK Rob. M Andrews 

in payment of 1'ive hundred dollars ($500.00) law
ful money of the United States that he then and 
there owed to the said Louis Zollinger, he, the 
said Captain Robert M. Andrews, then well knowing 
that he did not have and not intending that he 
should have any account 'With the Whitney National 
Bank of New Orleans, for the payment of said check. 

Specification 2: In that Captain Robert M. Andrews, TC, 
. did at New Orleans, I.ouisiana, on or about 22 April· 
1944, w.i. th intent to defraud, l'll"Ongfully and unlaw..
fully make and utter to Arthur G. Levy a certain 
check in "l'Ords and figures as follows, to wit: 

New Orleans, La., 4 22 1944 No. 

17HITNEY NATIONAL BANK 
of Hew Orleans 

14-17 

Pay to the 
order of____A=rt-=-hur___"""G.........:;;L.::;,eyy.......______...$_2~00.::;..:..;.0:;;.;:0:;....._ 

Two Hundred & no/100 Dollars 

COUNTER CHECK Rob M Andrews 

in payment of tYro hundred dollars ($200.00) law
ful money of the United Stat~s that he then and 
there owed to the said Arthur G. Levy, he, the said 
Captain Robert M. Andrews, then wall knowing .that 
he did not. have and not intending that he should 
have any account with the Whitney National Bank of 
New Orleans, for the payment of said check. 

CHARGE.II: Violation of the 96th Article of War. 
(Fin~ng of not guilty). 

-2-
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Specification: (Finding of not guilty). 

The accused pleaded not guilty to all Charges and Specifications and 
was found not guilty of Charge n and its Specification but guilty of 
Charge I and the Specifications thereunder. He was sentenced to be 
dismissed the service. The reviewing authority approved the sentence 
and forwarded the record· of trial for action under Article of War f+B. 

3. The evidence for the prosecution shows that prior to Saturday, 
22 J\pril 1944, the accused· had participated in two poker games for high 
stakes with several individuals, including Loui~ J. Zollinger, a real 
estate broker., and had emerged a winner. During the. afternoon of that 
da.y Mr. Zollinger was one of a foursome at the City Park golf' course 
in New Orleans., Louisiana~ His companions were Ffarry J. Gigler and 
Howard c. Peck., salesmen,· and Private First Class Arthur G. Levy of the 
United States Marine Corps. Just as they completed eighteen holes and 
were contemplating continuing for another four the accused approached 
Mr. Zollinger and proposed a session of poker.· This suggestion met 
with a favorable reception•. The accused was introduced to Gigler., 
Peck, and Levy to whom he was a stranger, and a game was arranged. Levy 
went to, a drug store to purchase two decks ·or "Bee. and Bicycle" cards, 
and the accused left for his home to obtain some money {R. 6-7, 9, 
11-12, 15-16, 27, 29-31, 33-35, 72). · 

.About twenty to thirty minutes later at 4:30 p.m. they re
assembled at the City Park Casino near the tennis iockers and commenced 
playing. The ante initially was $1.00, but it was eventually raised to 

. $.5 .oo. About 6 :00 p.m. Peck withdrew.from the game and departed. Some 
'\~O or three hours later Gigler followed his example. The three who 
remained did not leave the game even for dinner, but sent the porter 
for sandwiches., soft drinks, and water. No intoxicating liquors of 
acy kind were consumed (R. 7-8; 12-13, 16-18, 32, 42, 70). 

. •The game continued on11 until "between two arid three a.m." 
Sunday morning. The accused's ability as a poker player was only 
"average", and his luck was continuously bad. By midnight he had lost 
all of the ,funds aggregating some $400 which he had brought 'With him 
from his home. At the time Zollinger was ahead to the extent of some 

· $500 and was the sole winner. The accused accordingly asked him for 
a loan of $100 £or which he proposed to give his personal check. When 
Zollinger stated that he had some Whitney National Bank blanks, the 
accused remarked "Why that's my bank". No check £or $100 was, however, 
executed. Instead the accused "wrote one hundred dollars" on one of 
blanks "and p'l,\t his initials on it",· 11 just a memorandum on it" (R. 12, 
18-19, 26, 31, 36, ,4:2). 
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The accused's luck did not improve. Within twenty to 
thirty minutes he was again 'Without funds. He borrow-ad-another 
:;,100 from Zollinger and, when that was gone, another $200. The 
memorandum was corrected in each instance to reflect these trans
actions. ¥Ihen the accused's possession of the $200 also proved to 
be transitory, Zollinger advanced another $100 but demanded in re
turn a check payable to himself for the total of $500. The accused 
complied by executing one of the Vlbitney ·National Bank blanks for 
that amount (R. 14, 19-21, 37-39; Govt. Ex. I). 

The last $100 sufficed only a few minutes. To remain in 
the game the accused secured two $100 loans on memorandum from Levy. 
This money, also, was soon dissipated. The accused then obtained 
:)200 more· from Zollinger on memorandum. This tim fortune momentarily 
smiled on the accused. The Zollinger memorandum was placed in one of 
the "pots", and the accused won (R. 21-22, 32, 38). 

Shortly thereafter he was dealing a stud poker hand. As he 
turned up his own third card, a four, he was accused by Levy of cheating. 
According to the latter, 

"I told him he dealt from the bottom of 
the deck.*** I caught him in the act. I was 
suspicious of him before, furthennore he di.d it 
very clwnsily. Ha slid the 4 off the· bottom of 
the deck. I was out of the pot but when I saw, 
him cheating I called him on it. When I turned 
up bis hole ·card it was the 4 of Diamonds, which 
gave him a pair of fours. -1:· * * fi.{] he ~dn' t 
been cheating he would have lost a lot more·" 

Zollinger remembered that,..Previously during the same. game "Levy said 
he had three Sevens and Lthe accusev said he had three Kings and I 
saw his band llhen he threw it in the deck. He didn't have three Kings. 
He had two Kings · and a Jack". In Levy I s opinion the accused was nfeel
ing the pressure because he couldn't pay off" (R. 23-25, 41-42). 

· The game was at an end. Another check on the Whitney-National 
Bank, this one in the sum of %i,200 and payable to "Arthur G. Levy", was 
executed by the accused. Below his signature appeared ·the letter "g". 
The date 114-2211 , was subsequently filled in by Levy. As the three men 
were leaving for their respective homes, the accused remarked that his 
wife would probably stop payment on both checks because "the money was 
/j,.eri] as well as his" (R. 24, 41, 45). Levy replied that, "They better 
be good or you'll l'd.sh they were". Ha. explained the threat as meaning 
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simply' that he would tum the matter over to the "authorities" (R. 23-24, 
32-33, 40-41,; Pros. Ex. II). 

. ~ following n.:>rning which was Monday, 24 April 1944, Zollinger 
and Levy met at the Whitney National Bank at opening time. They hoped 
to forestall a •stop payment" order by presenting their checks £or pay
ment at the earliest possible moment. They were informed that the ac
cused had no account 'W:i. th the bank. None had been opened by him as 0£ 
the date of trial (R. 14-15, 33, 42; Govt. Ex:. III). 

4. After being apprised of his rights relative to testifying or 
remaining silent, the accused took the stand on his own behalf. His 
version of the event~ o:f 22-23 April 1944 contradicted the evidence 
adduced by the prosecution in eveey vital respect. To lend weight to 
his story three high-ranking officers were called by the defense who 
attested to his reputation for truth and veracity (R. 47, 65-69). 

He had known Zollinger some three or four months, had played 
poker with him once before, and had won about :;;;50 or $j60. When they 
met on the afternoon of' 22 April 1944, it was Zollinger who suggested 
a ganbling session and ymo induced Levy, Gigler, and Peck to partici
pate. The accused was "absolutely positive" that he was not introduced 
to any of the three gentlemen, whom he had never seen before. He did 
not learn Levy's .1'ull nB.IIJ3 until after the game (.n. 4B-49, 61). 

They conmenced playing at approximately 6:00 p.m. and not 
4:JO as the lti. tnesses :for -the prosecution had asserted. Peck and 

. Gigler did not leave until 7:30 p.m. and 8:30 p.m., respectively. The 
accused's initial resources consisted of $467 most of which he and his 
llif"e had saved. He expected "just a small game" involving bets of 
"not over $10.00". At Levy's suggestion. the ante was increased "from 
one and two dollars to ten dollars. They immediately started betting 
as high as one hundred dollars on a game 11 (R. 49-50, 64). 

Between ll:30 p.m. and midnight after having lost all of the 
$467, the accused remarked, "That's all I got boys 11 • Zollinger then 
said nvTa'll lat you have some more". The sum of $100 was then advanced. 
Nothing was said about repayment; no check was writte.n; no memorandum 
prepared; and no I.O.U. given. The same was true of all of the other 
monies lent by Zollinger and Levy. Only $135 of the $20J advanced at 
one time was actually in cash. The rest was represented by a deficit 
on a "pot" (R. 50-52). 

When the second ~100 obtained from Levy was "just about gone", 
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the accused was charged with cheating. This allegation was without 
foundation, for he did not have a pair in his hand. If he "wanted 
to fpi} wouldn't know how11 to cheat at cards. Levy nevertheless 
said "I'm going to quit, pay us off". The accused· replied, "God 
damn man. If I 1-,as cheating do you think I would lose fC:;450.00 and 
then $700.00 more". Levy insisted, npay us off. Give us a check". 
The accused remonstrated, "No use giving you a check. I haven't 
got any money in the bank". Zollinger called the accused a 11 damn 
liar" am said: "You are going to give us a check. What bank do 
you want it on?" The accused I s answer was, 11 0ne bank is as good as 
the other bank. I don't have a bank account". Levy threatened: "You 
are in the A:rrrry. If you haven't got any money we are going to make 
you 'Wish you did have" (R. 53-54). 

Subjected to pressure and intimidatio1., the accused execu
ted the checks on the Whitney National Bank. He has himself admitteQ. 
that: 

"***to be positively honest about it, after 
repeatedly telling them I didn't have a bank account 
and they still insisted upon the checks, I wrote them 
out because I thought they would just use the checks 
and after they found out I w asn I t lying that would be 
all there was to it. I thought they might use them 
as r.o.u.•s. 11 

He wanted to write the word "gambling" under his signature 
.to the latter instrument for ~p200 but his hand was knocked aside by· 
Levy. Later as they walked "down the steps" the accused repeated that 
the checks 1'weren 1t any good". Levy stated 11If they aren't any good 
we are going to ma~:e you 'Wish they had been good" (R. 54-55). 

The accused had.noticed no cheating during the game, but 
"everytime I would be in the pot one of them would get out if there 
would be a pot of any size. The only pots I 110n were the small pots". 
Before leaving he picked up one of the decks of cards and put it in 
bis pocket. Upon examining them at home he discovered that some "of 
them had been creased or crimped in different places. Some of them 
had pinched marks or small broken places on the ends" (R. 55-58). 

At 10:30 a.m. on 24 April 1944 the accused was informed by 
Zollinger over the telephone that the checks had been dishonored. In 
reply to a query as to what he proposed to do, the accused said,"you•ve 
got all the money I had. There isn't a thing I can do about it". 
Zollinger commented., "V{e certainly feel sorry for youn (R. 59-60). 
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5. Specification l of Charge I alleges that the accused did 
"on or abo\,lt 22 April 1944, 'With intent to defraud, wrong.fully., and 
unlawfully make and utter to Louis Zollinger a certain check" against 

. the Whitney National. Bank of New Orleans., Louisiana., 

"in payment of five hundred dollars ($500.00)
1aw.rui money of the United States that he then 
and there owed to the said Louis Zollinger., he, 
the [accusei/, then well knowing that he did 
not have and not intending that he should have 
any account with the Whitney National Bank of 
New Orleans for the payment of said check". 

Specification 2 of Charge I alleges that the accused conmdtted the same 
offense, in like manner, on the same day with respect to a check in the 
sum of $200, payable to the order of Arthur G. Levy, and drawn .on the 
Vlbi tney National Bank of New Orleans, Louisiana. Both acts were set 
forth as viola~ons of Article of War 95. 

One of the instances· of conduct unbecoming an officer and a 
gentlezaan enumerated in paragraph 151 of the Manual. for Courts-Martial, 
1928,. is "giving a check on a bank where he knows or reasonably should 
know there are no funds to meet it, and 'Without intending that there 
should be". The accused's execution of the checks to Zollinger and 
Levy falls within the well-defined purview of this offense. He had no 
account at the Whitney National Baik, and he made no effort to establish 
one. In making and delivering the checks he acted dishonorably, for bis 
purpose was to deceive. His protestations of good faith, his allegations 
of coercion and intimidation, do not bear the eannarks of truth. He bad 
previously won substantial sums at poker, and, like many others before 
him, he apparently assumed that fortune would always favor and bless him. 
'With this rash supposition to spur him on he solicited Zollinger to play 
and came anned. for the contest 1dth $4~7. Practical ·experience im:pells 
the conclusion that one does not enter a poker game with so large a sum 
without a .t'ull appreciation of the risk entailed. When he was confronted 
with the necessity of executing the first check., the hope of all defeated 
gamblers was probably still in his heart. It mattered not that the in
strument was fraudulent. He would soon win it back and his deceit would 
never be known. , When finally he had to deal with the stark reality of 
paying Levy, he took the course which was momentarily less unpleasant. 
Having already committed himself to a course of deceit by signing the 
$500 check to Zollinger, he executed the check to Levy for $200 in order 
to avoid a scene and personal embarrassment. Foreseeing the possibility 
of .future controversy, he wrote the letter "g" under his signature and 
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thus laid what he considered to be a fbundation of a defense. 

The only question remaining to be considered is raised by 
an apparent .c~nflict between two authorities contained in the Digest 
of Opinions of The Judge Advocate General, 1912-1940. In section 
453 {24) it is said that: 

"Where accused is charged (A.W. 95) with dralrl.ng a 
worthless check and the court by exception excluded 
the allegation that the check was given for value it 
was held that the view that no offense is committed 
in passing a bad check unless value be received for 
it is too strict and 'WOuld cause unfortunate conse
quences. A check given in payment of preexisting 
debt or a gambling debt, a check given as a charitable 
contribution or as a gift., are all given without 
valuable consideration in the eye of the law., yet the 
giving of a bad check by an officer under the above 
circumstances would clearly be discreditable 1;o the 
milltary service and in many cases conduct unbecoming 
an officer and a gentlemlm. The specification as 
modified states an offense. PM 202601 (1935).n 

On the other band section 453 (26) states that: 

"Where accused was found guilty (A.W. 95) of wrong
fully and dishonorably stopping payment on certain 
of his checks previously cashed for him by the 
operator of a gambling game, the proceeds being 
used by accused in such game, it was held., that a 
drawer has a legal right to stop payment on his 
checks before payment or certification., and while 
certain acts not otherwise denounced may consti
tute violations of the Articles of 'War llhen 
committed by military personnel., no such offense 
was here committed inasmuch as the acts themselves 
were not wrongful or dishonorable and the State 
statutes concerned (Colorado) make void all such 
gambling checks and the evidence raises considerable 
doubt as to the fairness of the game. The debts of 
accused were not shown oy the evidence to be just 
nor does the proof establish that a moral obliga
tion existed for him to pay them. CM 203609 
(1935)." 
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Since under the law of Louisiana gambling is illegal, and 
since recovery on an instrument given in payment of a gambling debt 
has been denied in that state, it is strenuously argued by defense 
counsel that the last precedent sanctions the accused's utterance 
of a worthless check. This contention overlooks the distinction 
between the two cases cited. 

A careful consideration of the opinion in the second case 
supra, shows that the Board of Review recognized that 11a grave doubt" 
existed as to the fairness of the gambling game in question and found 
that the 11 actions on the part of the accused certainly indicate his 
intent to do nothing wrongful and dishonorable". The findings and 
sentence were disapproved because the conduct of the accused under 
the facts presented was not deemed to be dishonorable or prejudicial 
to the service within the contanplation of Articles of nar 95 or 96. 
No principle inconsistent with the earlier decision cited was announced. 

On the other hand, in the present case, the evidence upon 
the issue of the fairness of the gambling game is conflicting. The 
court, acting within its prerogative, resolved the issue against the 
accused's contentions. The conduct of the accused in making and 
uttering checks directed to a bank in Vlhich he had no account was 
deceiti'ul and not consonant vdth the standards required of an offi
cer and a gentleman. The evidence is, therefore, legally sufficient 
beyond a reasonable doubt to sustain the findings of guilty and the 
sentence. 

6. The accused is about 37 years old. The records of the War 
Department show that he was appointed a first lieutenant on 25 July 

, 1942; that he was promoted to captain on 23 October 1943; and t~t 
he has been on active duty as an officer since l August 1942. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were comroitted during 
the trial. In the opinion of the Board of Revie,v the record of trial 
is legally sufficient to support the findings and the sentence and to 
warrant confirmation thereof. Dismissal is mandatory upon a conviction 
of a violation of Article of War 95. 

~ !.~udge Advocate. 

~ ~~ , Judge Advocate. 

£~$£cf'-c,&
1
, Judge Advocate. 
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SPJGN 
CM 256563 

1st Ind. 

War Department., J.A.G.O., 1Z JUL 1944- To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial -and the opinion of the Board of Review in the 
case of Captain Robert M • .Andrews (0-912513)., Transportation Cor1:l"s. 

2. I concur in the opinion of the Board of Review that the 
record ,of trial is_ legally sufficient to support the findings and 
the sentence and to warrant confirmation thereof. I recommend that 
the sentence of dismissal be.confirmed and ordered executed. 

3. ~closed are a draft of a letter for .your signature, trans
mitting the record to the President for· his action, and a _form of 
Executive action designed to carry into effect the foregoing recom
mendation should such action meet with approval •. 

c:::... ~-· 

Jeyron C. Cramer, 
Maj or General, 

The Judge Advocate General • 

.3 Incls. _ 
Incl 1 - Record of trial. 
Incl 2 ~ Dft. of ltr• .for 

· sig. Sec. of War. 
Incl 3 - Form of .Executi va 

action•. 

(Sentence confirmed. o.c.u.o,. 465., l Sep 1944) 



WAR nEPAR'ItIEN1' 
A.rrrzy- Service Forces 

In the Office of The Judge Advocate General 
· Washington, D.' c: Oen) 

SPJGQ 
CM 256598 26 JUN 19ft 

U N I T E D S T A 1 E S ) TdIRD AIR FORCE 
) 

v. ) Trial by G.C.M., convened at 
) . MacDill Fie~d, Florida, 4 · . 

Private TH01:AS L. WILLIAM3 ) May 1944. To be confined 
(34567068), Base Detachment, ) at hard labor for three (3) 
Section II, MacDill Field, ) months, and to forfeit f,14.0C 
Florida. ) per month for a like period. 

OPINION of the BOARD OF P..EVIl!.1V 
ROUNDS, GAMBRELL and FREDERICK, .Judge_Advocates 

1. " 'l'he record of trial in the case of the soldier named above 
has been examined in the 

. 
Office of The Judge Advocate General and there

' 

found legally insufficient to support the findings and sentence.· :£he 
record has now been examined by the Boa.rd of Review and the.Board 
·submits this, its opinion, to The Judge Advocate General. 

2. Accused was tried upon the ..following Charge and Specificatio1u ..

CHARGE: Violation of the 64th Article of War~ 

Specification:- In tJ].at Private Thomas 1. Williams, 
MacD:ill Field Base Detachment, Section II, having 
rec~ived a lawful command from Second Lieutenant 
B. c. Cornwell, his superior officer, to report to 
First Lieutenant Francis 'W. 0 1 Donnell, did, at 
:MacDill Field, Tampa, Florida, on or about JO March 
1944, willfully disobey the same. 

He pleaded not guilty to both the Specif~cation and the Charge. The 
findings of the court were as follows: · 

"-Of the Specification of the. Charges · Guilty, except 
for the words •-willfully disobey•, substituting 
therefor the words,· •refuse to obey'.· Of the ex-· 
cepted words, not guilty. Of the substituted words,· 
Guilty.• •or the Charge:· Not Guilty; put guilty · 
of the violation of the 96th Article of War.• · 

No evidence of previous convictions was introduced.- Accused was sen
tenced to be confined at hard labor for a period of three (3) months 
and to forfeit fourteen dollars rn.14) per month for a like period. 
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1'he reviewing authority approved the sentence,. directed its execution, 
and designated J!acrill Field, Tampa, Florida; as the place of confine
ment. The proceedings were pu~lished. in General Court-Martial Orders 
No. 361, Headquarters Third Air Force, Tampa, Florida, 14 !lay 1944. 

3. The evidence shows that before noon (R. 6) on 30 March 1944 
,R. 4, 5), Second Lieutenant Burnett C•.Cornwell gave accused, a private 
under his command, a direct command or order to report to First Lieu
tenant Francis 11. O'Donnell~ special service officer, at one o'clock 
p.m. that day for duty (R. 4, 5). Accused told Lieutenant Cornwell that 
he was not going to report to Lieutenant O'Donnell, but that if he was 
needed he would be around on the base ( R. 4, ·~). Thereupon, and within 
thirty minutes after giving him the order to report to Lieutenant 
O'Donnell, Lieutenant Cornwell had accused placed 1n confinement in the 
guard house (::1.· 4). 

Accused elected to~remain silent and offered no evidence. 

4. The command given by Lieutenant Cornwell to accused·to report 
to Lieutenant O'Donnell was a lawful connnand, and the evidence is un
disputed that accused unequivocally stated that he was not going to 
·obey it. However, the coI!IIIlal'ld was one to be performed or obeyed in the 
future, and before the time for performance had B.ITived, accused had. 
been placed in confinement and was not thereafter in a position to obey 
the command. · 

The court properly found accused not guilty of a violation of 
Article of War 64. At tne time he was placed in confinement, he had 
done nothing more than state his intention to disobey the command which 
had been given to him by Lieutenant Cornwell.when the time for perfonn
ance should arrive. 'I'he Hanual for Courts-Martial expressly provides that, 
.-:;;here the order to a person is to be executed in the· future, a statement 
by hi.~ to the effect that he intends to disobey it is not an offense 
under Article of War 64, although carrying out such an intention may be•. 
Par. l34Q., M.C.;.f., 1928.· ii'llen the time for execution or performance of 
the command arrived, performance had been rendered imposs.l.ble by military 
authority. 1his was sufficient to relieve accused from the consequences 
which might otherwise have attended his failure to comply with the order, 

, 
'ii'llile· it found accused not guilty of willfully disobeying the 

command of Lieutenant Cornwell, the court, by·use of exceptions and 
substitutions, nevertheless found, as a violation of Article of War 96, 
that he did •refuse to obey" the command. The Board of Review is of the 
ppinion that the only reasonable construction that can be placed on the 
substituted words is that accused was found guilty of a completed act of 
disobedience. In other words, that •did refuse to obey-" imports the same 
thing as 11 disobeya. It has been heretofore held by the Board of Review 
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. that t!"re phrases, •willfully disobey the same" and 1•willfully refuse t.o 
obey the same•, are substantially equivalent and that a specification 
which alle;:;es that an accused did ~willfully refuse to.obeyt' a lawful 
command i::; sufficient to support a finding of guilty of a violation of 
Article of :;or 64. CE 200284 (1933). · As above pointed out, accused was 
not culpably guilty of disobeying er failing to comply with the command. 
He could not, in the very nature of things, disobey or •refuse to obcyt' 
the command by noncompliance therewith until the time for perfonnance had 
arrived, and at that time performance was impossible because of confine
ment imposed by military authority. 'l'he record of trial is not legally 
sufficient to support the finding of guilty. 

5. The accused is 33 years of age and vras inducted at Fort 
Benning, Georgia, 20 January 1943. 

6. For the reasons stated the Board of P.eview is of the opinion 
that the record of trial is not legally sufficient to support the 
findings of guilty or the sentence. . · . . ,,, 

~~~ Judge Advocate. 

·M,a<Mdd J ~~Judge Advocate. 

J~« Judge Advocate. 
I ' 

- 3 -



(JlO) 

1st Ind. 

War Department, J.A.G.O., 23 JUN 1944 - To the Secretary of War. 

l. Herewith transmitted for·your action under Article of War So!, 
as amended by the act of August 20, 1937 (50 Stat. 724; 10 u.s.c. 1522), 
is the record of trial in the case of Private Thomas L. Williams 
(34567068), Base Detachment, Section.II, MacDill Field, Florida. 

2. I concur in the opinion of the Boa.rd of Review and, for the 
reasons stated therein, rec.ommend that the findings and sentence be 
vacated, and that all rights, privileges and property of which accused 
has been deprived by virtue of said sentence be restored •. 

3. Inclosed is a form of action designed to carry into effect 
the recommendation hereinabove ma.de should it meet with your approval. 

Myron c. Cramer, 
Major General, 

2 Incls. The Judge Advocate General. 
l - Record of trial 
2 - Form of action 

(Findings and sentence vacated by order of the Acting Secretary of 
War. G.C.M.O. 347, 12 Jul 1944) . 
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VfAR Dm:>ARTMENT 

Arm:, Service Forces 
In the Office of The Judge Advocate General 

Washington, D. C. 
I 

SPJGN 
CM 256601 

21 JUL 1944 
UNITED STATES ) 

) 
INFANTRY REPLACEMENT TRAINING CENTER 

v. 

Private First Class SADA.YUKI 

)
) 
) 

Trial by G.C.M., convened at 
Fort McClellan, Alabama, 15 
April 1944. Dishonorable dis-

SAKUMA (39012151), 33rd ) charge and confinement for thirty 
Training Battalion, Company ) (30) years. Disciplinary Barr.acks. 
C, Infantry Replacement ) 
Training Company. ) 

REv:ra"ff by. the BOARD OF REVIEW 
LIPSCOMB, SYKES and GOIDEN, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of· the soldier named above. 

2. The accused was tried upon the follOViing Charge and Specifi
cation: 

CIWillE: _Violation of the 64th Arti.c'l.e of War. 

Specification: In that Private First Class, Sadayuki 
(nmi) Sakuma, Company "C", 33rd Training Battalion, 
Infantry Replacement Training Centar, Fort McClellan, 
Alabama, having received a lawful com:nand from 
Captain Robert P. White, his superior officer, to 
fall out for training did at Fort McClellan, Alabama, 
at 1315 on or about 20 March 1944, ldlll'ul.ly disobey 
the same. · 

He pleaded not guilty to and was found guilty of the Charge and its 
Specification. He was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to become due, and 
to be .con.fined at hard labor, at such place as the reviewing authority 
mi.ght direct, for thirty years. The reviewing aut1!?rity approved the 
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sentence, designated the United States Disciplinary Barracks., Fort 
Leavenworth, Kansas, as the place of confinement and forwarded the 

· record of trial for action llllder Article of War 5oi. . 
J. The evidence for the prosecution shows that the accused was. 

not present at his company's formation at about 1300 o'clock on 20 
March 1944. His company commander, Captain Robert P. White., upon 
being advised that the accused was in his tent immediately went to· 
the accused's tent which was about five yards away from. the forma
tion, where he folllld the accused in uniform, busying himsel.t· w1 th a 
footlocker. The captain asked .the accused why he had failed to "fall 
out" for the formation and the accused replied "I am one of the dis
loyal ones". The captain then said "That doesn't concern us right 
np,r, what I an interested in is you falling out for this formation•. 
To this the accused replied that he couldn't fall out as he was awaiting 
further orders from Washington~ The captain informed the accused that · 
he would have to talce the seventeen weeks of training and ordered him. 
to fall out and join the company. The accused refused to obey the order, 
stating again 11I am cl:i.sloyal, and I made a statement to that effect at 
Fort Bliss". The captain waitad for about five minutes for the accused 
to obey the order during which time he explained to the accused the 
seriousness of disobeying an order but the accused merely continued to 
busy himself with the footlocker. Whereupon the captain restricted 
him to his tent and departed (R. 7-13). 

4. The evidence for the defense, elicited through the testimony 
of the ~ccused who., after explanation of his rights as a witness¥ 
elected to testify, shows that the accused was alone in his tent at; 
1300 o'clock on 20 March 1944 when a corporal ask~d him what he was 
doing there. He advised the corporal that he, the accused, was packing 
his stuff. A few minutes later Captain White entered bis tent and 
asked him 'What he was doing there to 'Which the accused replied "I am 
di.sloyal11 and "I am packing m::, stuff". Then the captain said "* * * I 
talce train. I take or_der to train. That i.s all he said. Then he s~ 
stay in m::, hut. He Lthe carrr,aii/ went outside and he go out he just 
said to me, 1You are right-you may remain in the hut'"· The substance 
of his testimony is that the captain did not order him to fall out 
while also admitting that he had no intention of taking training that 
afternoon since he was disloyal because of claimed knowledge ot dis
crimination against Japanese-Americans and because of hisl:elief that 
transfer to a combat unit for training and ultimate actual combat 
amounted to a sentence to death which he preferred to have assessed 
by a court (R. 14-19). 

5. The Specification alleges that the accused at a designated time 

-2-



(313) 

and place, after having received a lawi'ul colllll1B.l1.d from his company 
commander to fall out for training, willfully disobeyed such order. 
The alleged offense is defined as the will.ful disobedience., mani
.resting an intentional defiance of authority., 'or an order, relating 
to a military duty, given by an authorized superior officer (M.C.M., 
1928., par. 134!2). 

The testimony of the accused's canpaey coimnander is unmistakably 
to the e!i'ect that the accused was given a direct order by his military 
superior "to f~ out for training"., which is clearly a military duty. 
Such testimony likewise clearly shows th?-t the order was disobeyed by the 
accused even after it an:i the seriousness of his failure to obey it had 
been explained to him under circumstances which permi. t no other conclusion 
except that of intentional defiance. The avowed disloyalty of the accused 
and his asserted personal reasons fur his disobedience compel the conclu- · 
sion that he acted deliberately and intentionally and, since he was so 
acting., !)is denial of ha.Ving received the oroer is weakened be;rond the 
point of credence which .further justified the court in disbelieving his 
testimony upon such issue and in believing the prosecution's evidence as 
it was entitled. The evidence., there.tore., establishes beyond a reasonable 
doubt the accused's guilt as alleged and amply supports the court's 
findings of guilty. 

6. The accused is about 24 years of age. He was inducted on 9 Octo
ber 1941. His record shows no prior service. 

7. The court was legally constituted. No errors injuriously a.tfecting 
the substantial r.i..ghts of the accused were committed during the trial. For 
the reasons stated the Board of Review is of the opinion that the record of 

, trial is legally sufficient to support the findings of guilty of the Charge 
and its Sped..fication and the sentence. 

~?~ AdTocat~. 

/,JM,tu-d~ Advocate. 

£ ~.J!'fif{3r~,,,.,. Judge Advocate. 
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' . WAR DEPART!.IBNT 
Army Service Forces 

ln the Office of· The Judge Advoc_ate General 
Y[aShmi:;"tOn, D. c. (315) 

SPJGN 
CM 256631 1 1 JUL 1944 

UN IT ED.ST AT~ S ) APC:.!Y AIR FORCZS 
) EAST1:.RN FLYirn '1'?.../',.INBG cm,iwm 

v. ) 
) Trial by G. c. i:J., convened at 

Second Lieutenant ROBERT ) Gunter Field, s{ontgomery, 
Yf. BURTON (0-736100), ) Alabama, 20, 21 and 26 April 
Air Corps. ) 1944. Dismissal. 

OPINICN' of the BOARD OF REVlli':l 
LIPSCO!.:B, ::iHEPHZR::l and GOLDi:ill', Judge Advocates 

1. 'lhe Boa.rd of F.eview has exa'llined the record of trial in the 
case oi' the officer named above and subinits this., its opinion, to 
'J.'he Judge Advocate General. · 

2. 1'he accused was tried-upon the following Charges and Speci
fications: 

CHAR.GI!:: I: Violation of the 96th Article of ·war. 

Specification l: In that Second Lieutenant Hobert ':l. Burton., 
Air Corps, 84th Basic.Flying training Squadron, Gunter 
Field, Montgomery, Alab.ama, did, on or a.bout 16 March 
-1944, at or near 'litus, Alabama, violate the provisions 
or Sub-paragraph ~ Paragraph 93, Section l.'"VI, Flying and 
Safety Regulations,Army Air Forces Pilot ::ichool (Basic), 
Gunter Field, Eontgomery, Alaban:a, dated 10 November 191:J, 
to wl,ich he was subject and which provides as follow-s: 
•Pilots will not fly .at an altitude belov, one thousand 
(1000) feet above the ground except when landin~ or 
taking off, wh~n necessary to complete a duly assigned 

-mission, or in case of emergency.•, in that he piloted 
and flew an airplane described as a BT-13 Bat an alti
tude less than 11 000 feet above the surface of the earth 
at a time when he was not practicing take-offs or land-. 
ings, nor in case of an emergency and it then and there . 
not being necessary to do so to·complete his mission. 

Specification 2: {Finding of not guilty). 
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CHARGE llz Violation of the 95th Article of War. 

Speci!ication: In that Secom L.1.eutenant Robert w. 
]?urton, Air Corps, 84th.Basic Flying Training 
Squadron, Gunter Field, Montgomery, Alabama, did, 
at Gunter Field, Montgomery Alabama, on or about 
16 March 1944, with inter.t to deceive Captain 
Howard N. Jackson,.Engineering Officer, 84th 
Basic lil.ying Training Squadron, Gunter Fi.eld, 
Montgomery, Alabama and other officers of the 
Army of the United. States, officially report on 
AJ.F Form 1-A that a government-owned airpJane 
described as a BT-13B, Serial No. 42-89894, was 
in a satisfactory cortdition, which report was 
known by the said Second Lieutenant Robert W. 
Burton to· be untrue in that the said airplane 
was not in a satisfactory condition at the time • 

.ADDITIONAL CHARGE: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant Robert Yl. 
Burton, 84th Ba~ic Flying Training Squadron, Arrrry 
Air Forces Pilot Scl\ool (Basic), Gunter Field, 
Montgomery, Alabama, did, on or about 16 March 
.1944, at Gunter Field, Montgomery, Alabama, 'With 
intent to deceive, wilfully and wrongf'ully induce 
Sta££ Sergeant liichard P. Kreitter to conceal 
damage to a government airplane described as a 
BT-13-B., Serial No. 42-89894. 

The accused pleaded not guilty to·all Charges and Specifications and 
·was found not guilty of Specification 2 of Charge I, but guilty of 
all Charges and all other Specifications. ·Evidence of one previous 
conviction for violation of low flying regulations under Article of 
War 96 was introduced. The accused was sentenced to be dismissed the 
service. Thc3 reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of War 48. 

3. The evidence for the prosecution shows that the accused was an 
instructor at the Arm¥ Air Forces Pilot School (Basic), Gunter Field, 
Alabama. Subparagraph 93a., Section XVI., of the Flying and Safety P..agu
lations of that organization stated that, "Pilots will not fly at an 
altitude below one thousand (1000) .feet above the ground except when 
landing or·tak:1.ng off., when necessary to complete a duly assigned 
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mission, or in case of emergency". The accused was cognizant of this 
provision (R. 11, 20; Fros. Exs. A, E, H). 

During the morning of 16 I.larch 1944 he and Corporal Antoine A. 
Anton, a French student pilot, took off from Gunter Field in a BT-l.3B. 
For "forty-five or fifty minutes" the corporal received instruction 
in "instrument flight" and piloted the plane while "under the hood";, 
At the end of that period they fould themselves "pretty far northtt of 
Gunter Field at a height of approximately 4,000 feet. The corporal 
11 cazne out from under the hood", and the accused 11 took over the airpJaneir. 
About five miles north of Gunter Field they had encountered a dense 
overcast, which extended from 100 to 200 feet above the earth's surface 
to a maximum altitude variously estimated at 1,100, 1,200 and 1,500 
feet (R. 20-21; Pros. Exs. E, F) •. 

After riding above the clouds for several minutes, the accused 
began "letting down11 through an opening in the clouds. When he :had 
descended to a point below the overcast and just "a little above the 
tree tops" and had continued along that level for a short distance, "just 
long enough to see ,mere" he was, he realized that he "was getting too 
close to the ground" and started to rise. In that instant 11a slight 
sound" was heard. The plane had struck and severed an electric power 
lina which spanned 11a little slough" (R. 22-23, 26-28, 6.3-64; Pros. Elcs. E, F). 

Since neither the engine nor any other vital part was affected, the 
accused continued to ascend until he attained an altitude of approximately 
1,000 feet. In four or five minutes he reached Dannelly Field and landed. A 
quick inspection revealed that the "engine cowling was dented". The accused 
remarked that, 11It is nothing at all". He and the corporal reentered the 
plane and flew back to Gunter Field (R. 23-24, 28, 33; Pros. Ex. F). 

They arrived there in about ten minutes. Private Bi.chard P. 
Kreitter, Tmo was then a starr sergeant am the night chief of the 
84th Squadron, examined the plane and found that the "outer ring cowl-
ing was dented on both right and left sides hal.f'way between the prop and 
the bottom of the cowl and the air scoop for the oil cooler on the bottom 
auxiliary cowl was cut". Having only recently been convicted by court-
martial of "low altitude flying", the accused was 11nervous" and "exceedingly 
worried". After representing that it was "within /jreitter'i/ power that he 
continue his career as a pilot or be dishonorably discharged i'rom the service", 
he solicited the sergeant to make the necessary repairs "without sayi.ng any
thing about i t 11 • The sergeant replied that he "would fix it up and not re
port it 11 • The accused expressed hinself as being deeply appreciative (R. 24, 
30-32; Pros. Exs. E, F, G). 

Having received this reassurance, he prepared and submitted Ei. 
Form lA. This was a record of "all remarks of a defect or mal..f'wlc
tionin,&· of. the airplane as reported by the pilot /:.a.t the end of a 
flighy and it also is a record of BIJY" maintenance work done on the 
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airplane by the crew chief er any maintenance man. It keeps other 
information~gas conswnption, any little minor defect •• ·"· The 
only entry made by the accused was "OK". This, according to Captain 
Howard N. Jackson, the engineering officer, indicated 11 that there were 
no defects or malfunction of the airplane during the flight". About 
7:30 p.m. od 19 March 1944, he was informed of the actual facts by a 
technical sergeant named Cash •. The following day Y.reitter made a 
.full disclosure because he 11.felt there wasn't any use in covering it 
up any more11 (R. 16-19, 24-25, 28, 3.2-33; Pros. Exs. D, F). 

5. The accused, 3fter he had been apprised of his rights relative 
to testifying or remaining silent, took the stand in his own defense. 
He succinctly summarized his version o! t.he events of 16 March 1944, 
as follows: 

"At the end of the 45 or 50 minutes I had /_corporal 
Antoi/ make an instrument letdown. It is the usual proce
dure at the end of the instrument lesson. He let down to 
approximately 3000 feet and on arriving at 3000 feet I 
found myself almost over solid overcast with no visible 
reference point. I considered myself more or less lost 
although I knew I was in the vicinity o:f the Field. At 
this time I saw a good~sized hole in the overcast showing 
trees and I decided to let down and orient xcyself to the 
ground rather than use the radio beam which is more or 
less a last resort we use if we consider outself lost 
in the flying area and visibility is so poor, then we 
use the radio beam. In this case I saw an opportunity 
to fix my position visibily l'lhich is the reason I de
cided to go through the hole and try to find myself by 
means of a checkpoint on the ground. 

* * * * "As I was letting down the top of the overcast was 
1500 feet and I remember mentioning to my student at 
the time the various instrument procedures on the way 
down. I remember going through the clouds. There is 
a phenomena more or leas when you are flying among clouds. 
There is a tendency to fly both contact and instruments 
and you shift your attention from visible I,'eference to 
the ground to the instruments and that is daneerous. I 
remember mentioning that to my student and that is per
haps wey my attention was not strictly on what I was 
doing. I sudden~ noticed I was getting pretty close 
to the ground and . decided to pull back up through the 
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overcast. As I eased back on the throttle the en
gine coughed a little like it does when it loads 
up. It was at, this time that I hit the wire" 
(a. 44-46). 

The bottom of the overcast was between lOJ to JOO feet above the 
earth's surface.· This condition was testified to by the accused, and 
substantially confirmed by Second Lieutenant Richard W. Woody, the 
assistant weather officer at Gunter Field. The accused descended at a 
speed of 140 miles per hour, a rate at which "things happen pretty 
fast". He did not attempt to orient himself by radio because: 

11It is only in the very last resort that you 
use it •. It takes fifteen, twenty, sometimes thirty 
minutes depending upon your distance from the sta
tion and as I say I saw this opportuni.ty to establish 
myself visibly and having flown around this area for 
a year I figured .i.f there is any visible checkpoint 
whatsoever I could find myself and if it wasn't for 
the wire I would have been okay". 

Upon examination by the court he achnitted that the proper methods of 
orientation which he had been taught were "visible recognition" at an 
altitude above 1,000 feet and, in the event that was not feasible, re
course to the radio (h. J?-44, 49-51, 53-54). · 

When he returned to Gunter Field, he was "completely frightened, 
woITied". He realized that it was his duty to report the accident, but 
the knowledge that this was his second offense filled his mind with 
misgivings as· to his ability to prove his innocence before an investiga
ting officer. He "therefore decided that I should try to have the slight 
damage repaired and say nothing about it". The plane was in a safe 
operating condition, and he would never have marked Form 1A OK had he 
"for one moment thought otherwise" (R. 47-42). 

He did not fly in formation that morning. 11It was an instrument 
flight". Just before the accident occurred he knew he was "going north", 
and ha had plenty of gasoline (R. 49, 52-53; Pros. Ex. F). 

6. The prosecution presented several -witnesses in rebuttal. Major 
Webster i7. Plourd, the director of trainine at Gunter }~eld, stated that 
the "proper procedure is to locate himself by means of radio range 
orientation, rather I should say, the first procedure is to attempt 
to oontact his home base. I am assuming now it is a Gunter Field 
plane. ~e would contact the tower and tell them he is above an over-
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cast and is not sure of his position and gi~:e them his name, ship num
ber and as soon a3 he has determined his position, report that position 
and wait d.nstruct:i.ons from th!:! Ma.x:well Held radio". This method was 
taught to all aviation students. Yfnen err;ployed by one "qualified on 
radio range ins.trwnent flying, it would yield the required information 
within two or three minutes" (R. 55-56, 61). 

1!r. 1lTilliam G. :,ingard, the mar.ager of the Rural E]e ctric Co
operativa, learned aoout 11:00 a.m. on 16 March 1944 that the power line ' 
of his company had been severed about an hour and a half earlier that morn
ing. He and one of bis linemen arrived at the scene of the accident 
"near one o'clock in the afternoon". The sun was shining, and the 
clouda ''were not 1cm". Prior to being severed, the wire had been about 
80 feet above the water (R. 63-65). 

On the same morning Mr. 1~illia F. Brown was at his home in Titus, 
Alabama. Between "eight and r.d.ne o'clock" and "not later than nine- ' 
thirty« ha saw three silver-colored planes f'.J.:ying at the level of the 
tree tops in 'ti. V formation on the southwest". After remaining within 
bis line of vision for a short period, they "went on to somewhere near 
the top of the R:i.ver Illll and they made a dip and when they made the 
dip., they went out of my sight". Immediately thereafter a loud noise 
was heard. It nsounded like a big tree falling in the woods and 
breaking limbs in the fall". Later in the day Mr. Brown went down to 
the slough about a half a mile east of his house to get his fishing line 
and saw the wire being repaired. His boat was being used for that 
purpose~ (R. 69, 73). 

The accused's ship was a "green-nosed monoplane with silver cen
ter section and the vertical stabilizer and rudder were red". According to 
Sergeant Kreitter, there were twenty-three other planes in the squadron 
with like markings (R. 67-68). 

7. The accused also took the stand in :..·ebuttal. He cate!:,orically 
denied that there were any other planes naarby when the accident occuITed. 
Indeed from the ti.ma of the take-off until hl.s landing at Dannelly Field 
he did not see another "BT ship". The power line was not struck by him as he 
was going down but rather as he rommenced the 11pull-up". He "didn't fly 
level along the trees". He repeated his defense that he had merely at
tempted to orient him.self. 11I went down below the overcast which was 
lower than I thought it was. I realized it was an error in judgment. I 
am not trying to justify wy error but my motive. I nas trying to orient. 
myself and only that. I just happened to bit the wire". 1'fuen as,:ed to 
account for the wire "not catching the prop", he replied: 
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11 I don't know sir. It was just one of thosa things. 
If you remember the last; one, I hit :i.n Ozark, Alabama, 
and it did exactly the same thing. I must have a 
guardian angel or something because that is the way 
it happened" (R. 74-79). 

8. Specification 1, Charge I, alleges that the accused violated 
Flying and Saf~ty Regulations forbidding a pilot to fly at an altitude 
below 1.,000 feet above the ground "except in larxl:i.ng or taking off, when 
necessary to complete a duly assigned mission, or in case of emergency". 

The principal question ];'lt'esented by the record is whether the 
accused committed a willful violation of the .f'1y:ing regulations quoted. 
The evidence shows that the accused knew at the time he testified that 
ha was lost, that he was proceeding in a northerly direction, that he 
was still in the iIImlediate vicinity of his home base and that he could 
readily and easily ascertain his :bcation by radio. His plane was in 
good operating condition and he had an ample supply of gasoline. No 
condition existed requiring immediate or drastic action of any kind. He 
could well have afforded to have delayed descending to a low altitude 
for the 15 to 30 minutes which he testified were essential for orienta
tion by radio. In short, his descent at the time in question was demanded 
neither by necessity nor emergency. Having been convicted only a month 
before of violating flying regulations he could not have failed to realize 
that he was violating them again in descending to an altitude below 1000 
feet. The evidence, beyond a reasonable doubt, sustains the findings 0£ 
guilty -0f Specification 1, Charge I. 

9. The Specification of Charge Il alleges that the accused did, "on 
or about 16 March 1944, with intent to deceive Captain Howard N. Jackson., 
engineering officer ••• and other officers of the Arnry of the United 
States, officially report on AAF Follll 1-A that a government-ovmed airplane 
described as a BT-13B, Serial No. 42-8989~ was i~ a . satisfactory condi
tion., which report was known by the said LaccuseQf to be untrue in that 
the said airplane was not in a satisfactory conclition at the time". The 
evidence, including admissions of the accused., clearly shows that the ac
cused made the false official report as alleged. The fact that the air
plane reported by the accused as being in a satisfactory condition was only 
slightly damaged cannot excuse the accused's calculated scheme to deceive 
his superior officer. The evidence sustains, beyond a reasonable doubt., 
the findings of guilty of the Specif'ication of Charge II and Charge II. 

10. The Specification of the Additional Charge alleges that the ac
cused "did., on or about 16 March 1944, ••• with intent to deceive., ldl
i'ully and wrong1'ully induce Staff Sergeant Richard P. Kreitter to conceal 
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damage to a government airplane d~scribed as a BT-J3B, Serial No. 
42-89894•. Tha evidence clearly shcns that the accused ai'ter slightly 
damaging his plane by flying into a high-powered wire persuaded a 
staff sergeant who was the .flight chief of the 84th Squadron to repair 
the pl.ane 'Wi. thout reporting the damage. The accused represented to the. 
sergeant in question that it was within his, the sergeant's, power to 
continue tha accused I s career as ;a pilot by making the necessary r epairs 
"without s¢ng anything about it". The evidence shows that the accused 
induced Sergeant Kreitter 'b:> join in the deceit.ful scheme as alleged to 
conceal the damage to the plane and sustains beyond a reasonable doubt 
the findings of guilty of the Specification of the Additional Charge and 
the Additi.anal Charge. 

. ll. The accused is about 23 years cf age. Tha records o:t the Office 
o! The Adjutant General show that he had enlisted service in the Navy from 
16 February 1938 to 24 October 1941 and in the Army f'rom 16 April 1942 to 
3 Janual')'" 194:3; th&t he was commissioned a second lieutenant on 4 Jaw.lal'Y 

· 194:3,; and that he bas been on active du.ty as an officer since the last 
date. 

, 12. The court was legally constituted. No errors injuriously ai'-
·te~:cg, tbe substantial rights of the accused ware coani.tted during the 
.trial. In the opinion of the Board o:t Review the record of trial is le
gally sufficient to support the findings of guilty &.Ud the sentence and 
to warrant confirmation thereof~ .Dismissal is mandatory upon conviction 
of a violation of J..rticle of War 95 and is authorized upon conviction of 
a viol"ation o:t .Article of War 96. · 

______._(On"""'""'Le...._av...,e._.)._______,, Judge Advocate. 

Judge Advocate •. 
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SPJGN 
CM 2566.31 

1st Ind. 

war De:parunent, J.A.G.o., - To the Secretary of War.
4 AUG 1944 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of P..eview in the case 
of Second Lieutenant Robert W. Burton (0-736100), Air Corps. 

2. I concur ·in the opbu.on of the Board of Review that the re.; 
cord of trial is legally ,.sufficient to support the findings and. sen
tence and to warrant confirmation thereof. J: recommend that the sen
tence of dismissal be oonfirmad and ordered executed. 

3. Inclosed are a draft of a letter for your signature, trans
mit ting the record to tha President for bis action, and a form 0£ 
Exe~~tive act.ion designed to carr~ into affect the foregoing recom
lilOD.dati on, should such act.ion ma et with approval. 

Q """' 

leyron c. Cramer, 
Major General, 

The Judge Advocate Genera+• 

4 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of 1 tr. for 

sig. Sec. of War. 
Incl J - Fo:nn of Exacutive 

Action. 
Incl 4 - Ltr. fr. Commanding 

General, Arrir:r Air Forces. 

(Sentence confirmed. G.C.M.O. 466, 1 Sep 1944) 
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WAR DEPARTMENT • 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. (325) 

SPJGQ 
CM 256673 ·9 JUN~~~ 

UNITED STATES ) INFANTRY REPIACID.miT 'IRAINING CENTER 
) 

v. ) Trial by G.c.~., ccnvened at 
) Camp Blanding, Florida, 15. 

Captain 1~0D.f S. 1~cDONALD ) May 1944. Dismissal. 
(0-312810) , Infantry. ) 

OPINION of the BOARD OF REVIEW 
RaJNDS, GA.Isf:BRELL and FREDERICK, Judge Advocates. 

l. The .record of trial in the case of the officer named above bas 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. · 

2. The accused ms tried upon the following Charges and Speci-
fications: · 

CHARGE I: Violatic:n of the 61st· Article of War. 

Specification l: In that captain Malcolm s. M'.lcdonald, 
Infantry, then of Company "C", 202d Infantry Training 
Battalion, 63rd Infantry Train~g Regiment an:i now of 
Headquarters, 63rd Infantry Tra:ining Regiment, Camp 
Bla.nd:ing, Florida, did, without proper leave, absent 
himself from bis organization at Camp Blanding, Flori4a 
from about 7 December 1943 to about 9 December 1943. 

Specification 2: In t.rat Capta:in Mllcolm S. !.acdonald, 
Infantry, then of Com:pany "C", 202d Infantry Training 
Batta.liCJ!l, 63rd Infantry Training Regiment an:i "now of 
Headcparters, 63rd Infantry Training Regiment, Camp 
Blanding, Florida, did, at Camp Blanding, Florida at 
1930 on or about 6·Decem.ber 1943 fail to re:pair at the 
fixed time to the properly appointed place of dut;y- for 
a meeting of Company Commanders of the 202d Infantry 
Training.Battalion. 

Specification .31 In that Captain Mucolm $~ ·1acdonald, 
Infantry, then of Com:pa.ny "D", 205th Infantry Training 
Battalion, 63rd Infantry Tra:ining Regiment and now of 
Headquarters, 63rd Infantry Training Regiment, Camp 

· Blanding, :p.orida, did, without proper leave, absent 
himself from his organization at Camp Blanding,·norida 
fran about 10 March 1944 to about 12 ~rch 1944. 
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CHARGE Ila -violation of the 95th Article of War. 

Specification lf In tha. t Captain Malcolm S. llicdonald, 
Infantry, then of Company 11D", 205th fufantry Training 
Battalion, 63rd Infa.zitry Training Regiment and now of 
Headquarters, 63rd Infantry Training Regiment, Camp 
Blanding, F1arida, did, at Camp Bl.anding, Florida on 
or about 10 1Jarch 1944, wrongfully and dishonorably 
convert to his 011n use a certain automobile, valued 
at more than fifty ~ollars ($50.00), the property 9f 
First Lieutenant Marvin L. Arent, Canpa.ny 11C", 2J5th 
In:f'ant17 Training Battalion, and intrusted to him by 
the said First Lieutenant M3.rvin L. Arent, for the 
pirpose of driving to Starke, F1orida·~nd return in 
one (1) hour. "' 

Speci.t'ication 21 In-that Captain ~colm s. 1.acdonald, · 
Infantcy", Headquarters, 63rd ~fantry Training Regiment, 
Camp Bl.anding, Florida, having on or about 1 June 1943 
become :indebted to the National Exchange Bank of A.ugµsta, 
Georgia, in the .SU!ll of ai e hundred and fi f'ty dollars .. 
($150.00) for money loaned and raving failed without 
due cause to liquidatt, sai:i indebtedness and having on 
or. about J January 1944 pranised to liquidate said in
debtedness in monthly installments, did' without due 
cause, at Camp Blanding, florida, on or about 1 February 
1944 dishonorably fail to keep said promise .. 

SpE_1cification}1 (Finding of not guilty.) 

' · He pleaded not g,J.ilty to all Charges and Specifications. He was found 
not ~ilty of Specification 3, Charge II and guilty of all other Speci
ficatiais and the Charges. No evidence of previous convictions was 
introduced at the trial. He was sentenced to be dismissed the servic.e. 
The review1ng authority approved only so much of the finding of guilty 
of Specificaticn 3 of C~rge I as ¥tVOlves a finding of guilty of 
absence rlthout lsave from 10 M:lrch 1944 to 11 March 1944 and on~ 

. · so much of the findings of guilty 0£ Specificaticn 2 of Chuge II as, 
involves a finding that the accused, at the time and place alleged, 
did wrongtully £ail to keep the pranise alleged in violation 0£ Article 
of War· 96, appt"oved the sentence and forwarded the record of trial for 
action under Article of 'War 48. 

3. The pertinent and canpetent evidence far the prosecution 
relating to those Specifications upon which the accused was found 
guilty may be summarized as £ollowsa 

-The accused was, during the months of December 1943, Januar,r 
and February 1944, a· captain assigned to and serving with the 202nd and 
205th Infantry Train:ing Battalions, stationed at Camp Blaming, Florida 

. (R. 7, 12, 14, 16). . 
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Ch J December 1943 he was the commanding officer of ComI13,ny 
"C", 202nd Infantry Training Battalion, and as such, he attended a 
meeting of compa.ny commanders of the Battalion called on that day by 
Mljor Erickson. On that occasion Major Erickson announced that there 
would be another meeting of company commanders on 6 December 1943 f'or 
the purpose of discussing tactical problems for the balance of the 
training cycle. This meeting ms held, as scheduled, on 6 December 
1943 and although all other company commanders were present for a · 
period of about two or two and one half hours the accused failed to 
attend the meeting at any time during that period (R. 9, 14, 15). 

Ch 7 December 1943, Captain John J. Miller, Adj'.lta.nt of the 
212nd Infantry Training Battalion, received a telephone call from the 
accused in Jacksonville, Florida, advising that he (the accused) had 
been :in Jacksonville on the preced:ing evening, had missed the early 
morning bus but that he would be :in camp as soon as another bus arrived 
(R. 7, 8). 

December 7th fell on a Tuesday, which was a day of duty in 
the Battalion, and the accused• s duties required him to be present with 
Canps.ny "C" on that day. Captain Miller reported the matter to the 
Battalion Cormnander and then searched the entire Battalion area at 1300 
o• clock. He checked Company "C" and the officers' lru.tments but could 
not find the accused anywhere in the area (R. 8). First Lieutenant 
William E. Whitaker, Jr., Executive Officer of Ccmpa.ny "C", had been 
ordered to take command of Company ncn and did so at 0830 o•clock re
maining in conmand cbring that and the next day. The accused ms not 
present with the company at any time during these two days and Lieutenant 
Whitaker did not see him again until 1330 o'clock on 9 December 1943 
(R. 13, 14). 

First Sergeant Andrea A. Timberlake, Company "C", 2'.)2nd 
Infantry Training Battalion, was present with his company on 7 and· 8 
December 1943 when Lieutenant Vihitaker m.s in conmand and he did' not 
see the accused on cbty with the company on either of these days; in 
fact, he did not see the accused again until 9 December 1943 when he 
saw him, early in the morning, at Battalion Headquarters (R. 12). 
Sergeant Timberlake made appropriate entry in the morning report of' 
the organization regarding the accused I s absence and a certified., 
extract copy of the·morning report of the organization covering the 
period 8-9 December 1943 was introduced and received m evidence (R. 
8, 12; Pros. Ex. 1). This document showed an initial absence of the 
accused at o6oo on 7 December 1943 and a return to duty at 0300 on 
9 December 1943. 

No objection was ms.de to the introduction in evidence of the 
deposition by First Lieutenant l,1arion L. Arent, an officer of Ccmpa.ny
"C", 215th Infantry Training Battalion. Therein he stated that he lBS 
the owner., on 10 llarch 1944, of a 1938 Plymouth Sedan. On that 
day, at approximately 12'.JO o'clock the accused requested the loan of 
this car "for an hour" in order to go to Starke, Florida to purchase 
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necessary materials for the construction of' training aids for the 
battalion. Lieutenant Arent agreed and gave the keys of his car to 
the accused expecting its return at 1.300 o'clock. At this hour 
Lieutenant Arent started check:mg to find the accused and the car but 
he did not see either until 1615 o'clock, when he found the automobile 
parked near ·accused's quarters. The accused explained that the stores 
in Starke had been closed and he had come back to camp but wished to 
return and again requested the loan of the car.· Lieutenant Arent ad
vised the accused that he had needed his car during the afternoon;· 
tha. t he thought accused's actions were "a dirty trick" but consented 
to the further use of the automobile by the accused provided he would 
return by evening as he wanted the car that night. Cn this occasion 
Lieutenant Arent expected the accused back by 1800 o•clock and although 
he checked the battalion area repeatedly during that evening and the 

· following day he did not see the accused or his automobile until 0730 
o'clock on Sunday morning 12 ·March 1944, when the accused came to 
Lieutenant Arent I s 1:mt and returned the car keys to him. When asked 
where he had been the accused admitted he had been to Jacksonville, 
Florida and was unable to get the car started when he tried to come 
back. Lieutenant Arent had not had any trouble starting his automobile 
as a new battery had been recently installed in the car. In addition 
to the use of the car Lieutenant Arent had given the accused three 
gasol:me coupons with which the accused obtained 9 gallons of gas, 
almost all of which was consumed upon the trip and one of the .autanobile 
tires had blown out llhile the car was in the possession of the accused 
(R. 28; Pros~ Ex:. 4). 

During M:1.rch 1944 the accused was commanding officer of 
Company un11, 205th Infantry' Train:ing Battalion. On 10 :March 1944, 
.First Lieutenant Daiald A. Phillips., Adjutant of the Battalion., had 
occasion to look for the accused and :in doing so went to the orderly 
room of Com:r:e,ny ttn 11 , the Post Exchange, the officers' quarters and 
the officers' latrine at 1700 o'clock but was unable to find him. 
He left 110rd with the first sergeant of Company "D" to have the accused 

· report to Battalion Headquarters upon arrival and although Lieutenant 
PhUlips remained at Battalion .Headquarters until 1900 o'clock the 
accused did not1put in an appearance. On the next morning (11 ~rch);. 
as was his custom, Lieutenant Phillips _checked the morning reports of 
the various organizations of the Battalion and noted that the accused 
had not signed the morning report as canmanding officer of Company "D"• 
He sent the report back by me8senger far the accused's sigpature but 
the messenger was informed that Captain Macdonald was not in the com
pany area. Lieutenant Phillips again searched the officers• quarters 
and latrine without finding the accused and a.f'ter waiting until 1100 
o• clock he went to the battalion orderly roan to see whether the 
accused had signed the register and discovered that he had not done so. 
The canmanding officer of 'the battalion then instructed Lieutenant 
Phillips to sign Captain Macdonald's name to the morning report of 
Company "D" and send it forward. ilthough Lieutenant Phillipa was 
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in the battalion area fro~ 0730 until 1330 o'clock on 111la.rch 1944 
he did not see the accused at any time in that period (R. lC, 19). 

:.1ajor John J. Wrinn, Commanding Officer of the 205th Infantry 
Training Battalion in i\1arch 1944, also .made a search for the accused 
on 11 Ha.rch 1944 after he had been informed by the battalion adjutant 
that the accused had failed to sign his ccrnpany 1 s morning report. 
Before noon he checked the battalion area and looked for the accused 
in the officers• quarters, officers' latrine and in the company area 
without finding him. He did not see the accused until Sunday morning, 
12 J.a.rch 1944, at about 09.30 o'clock at which time the accused reported 
to Hajor 'V{rinn in his quarters and stated that he did not know he "was 
being considered absent without leave" as he had tro'.lble with his car 
and Vias "unable to get back". The accused had no authority fran Major 
Wrinn to be absent on Saturday morning, 11 March 1944, but as to 
Saturday afternoon and Sunday, there being no training prescribed for 
that period, the accused could have been absent with leave under a 
VCCO by signing the VCCO register. This signing was obligatory in 
order to make the leave effective (R. 23-27). 

Second Lieutenant James I:!. Kelly, .3rd Platoon Leader of 
Company "D" was present with the company during the duty hours on 
the morning of 11 ;,arch 1944 and did not see the accused at any time 
during that period (R. 16, 18). 

The VOCO register of the battalion and an extract copy of 
the morning report of Company "D" for 11 and 12 i1Ta.rch 1944 were intro
duced and received in evidence (R. 20, 25; Pros. Ex. 2 and .3). 

Upon inspection of the VCCO register by Lieutenant Phillips 
on 13 M:i.rch 19.44 it appeared that the accused had "signed out" as of 
1500 o• clock on 12 Ii&l.rch 1944. tJhen his attention was called to this 
entry the accused stated the date was in error and, in the presence 
of Lieutenant Phillips, he changed the dates appearing thereon (F.. 2J). 

There was, likewise, no objection to the introduction in 
evidence of the deposition of Mr. E. P. Peabody, President of the 
National Exchange Bank oi' Augusta, Georgia. Therein it appears that 
the accused became indebted to the bank on note in the amount of 
$150.00, dated 17 June 194.3 and payable 19 July 194.3. A partial 
payment of ~?35 .oo ·was m,.de on 27 July 1943 and a renewal note of 
~~117.07 was executed by accused on that d3.te, but ante-dated 19 July 
194.3 and payable 18 August 194.3. This indebtedness was not paid on 
the due date; indeed, the accused m:i.de cnly one payment thereon in 
1943 and that was in the amount of ~:25 .oo on 2 September 194.3. The 
time for payment of the note dated 19 July 194.3 was never extended by 
the bank. 

- 5 -



(330) 

en 10 December 1943, luving already written to the accused 
on 9 October,'23 October and 4 December 1943 demanding payment, and 
havmg received no word f'ran the accused, Hr. Peabody wrote to the 
commanding officer of the Third Student Traming Regiment at Fort 
Benning, callmg attention to the accused's delmquencies (R. 28, 29; 
Pros. Ex. 5). This letter eventually reached Colonel Albert J. 
Tucker, ~ecutive of the Infantry Replacement Training Center at Camp 
Blanding, Florida, and he had an mterview with the accused on 3 Jan
uary 1944 wherein the accused executed a letter i.."1 which he promised 
nto pay to the National i!:x.change Bank of Augusta, Georgia the sum of 
twenty-five ($25.00) Dollars per month until my note Y1i.th this bank 
is paid * * *• These payments will be made on or about the first of 
each month beginning 1 January 1944" (R. 32; Pros. Ex. 5). In accor
dance with this pranise ~S25~00 was sent to the bank by the accused on 
? January 1944. No payment was nnde m J:o'ebruary although demand was 
made therefor on 10 February 1944. On 8 1~rch 1944 accused sent 
$50.00 on account and paid.the balance due an:l discharged the debt 
on 14 April 1944 (Pros.·_Ex. 5). 

4. The accused, having been advised of his rights, elected to 
remain silent. 

5. It is shown, beyond any reasonable doubt, that the accused, 
'While cormnanding officer of an Infantry company, failed to attend, a 
meeting of company commanders called by the battalion comll'Wlder fox-
the important purpose of planning tactical problems for the balanci3.. 
of the battalion's traming cycle. The accused was perscnally present 
at a prior meeting when the subsequent meeting was ordered and although 
all- other ccmpany coilll!landers attended the latter meetmg for two and · 
one-half to three hours the accused failed to appear at any 'time dur
ing the period. Vo explanation for the absence appears :In the record 
of trial. Article of \iar 61 is designed to cover every case not 
elsewhere provided for 'Where any person subject to military law is, 
through his om. f~ult, not at the place where he is required to be 
at a time 'When he should be there (par. 132, !'.Cl11 1928). In the absence 
of any explanation the accu.sed 1 s absence constituted a violation of 
Article of War 61 as alleged in Specification 2 of Ch-3.rge I. 

It is equally evident tha. t the accused, without leave, ab
sented himself from his duties and station from? to 9 December 1943. 
These were days of duty for Company "C" of the 202nd Infantry Training 
Battalion and as the canpany commander, the accused was obliged to be 
present with his co:npany unless excused by proper authority or his 
absence was due to no fault of his own. Again there is no explanation 
of the absence in the record. True, the accused called the battalion 
adjutant to advise him that he (the accused) was in Jacksonville, 
F1.orirla and had missed the early morning bus but would be m camp 
as soon as another bus arrived. There is no reason assigned for the 
accu·sed I s pr13sence in Jacksonville at the ti :,e and although the adju
tant searched ·',he battalion area later in the day the accused could 
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not be found and the lieutenant who assumed command of the company 
because of accused I s absence and the first sergeant of the accused, s 
com~y both testified that, though t.~ey were both on constant duty 
with the company on 7 and 8 December 1943, neither of them saw the 

· accused until 9 December 1943. The record is abundantly sufficient 
to support the findings as to Specification l of Charge I~ 

The accused's conduct on.Friday, 10 I.arch 1944, when he was 
in command of Company 11 D11 of the 205th Infantry Training Battalion, 
furnished the circumstances upon which Specification 3 of Charge I 
and Specification l of Charge II are based. On this occasion the 
accused, at about noon, ootained the use of an automobile belonging 
to Lieutenant Arent, a junior officer of the accused's company, os
tensibly for the purpose of driving to a town near camp for materials 
essential. in the ccnstruction of training aids. The car was to be 
returned within an hour. To further accommodate the accused, 
Lieutenant Arent gave him three gasoline coupons with which the 
accused obtained 9 gallons of gasoline. He did not return the auto
mobile and gave a plausible explanation when Lieutenant Arent, after 
ma.king repeated searches during the afternoon, finally .found .the 
accused in his quarters at about 4:15 p.m. The accused, stating that 
he had been unsuccessful. in his mission, again requested the temporary 
use of the car for the same purpose and Lieutenant Arent reluctantly. 
obliged him once more but deman:ied the return of the car by evening 
as he recpired the car for his own use that night. Lieutenant Arent 
did not see either the accused or his car again until the following 
Sunday, 12 March 1944, at lVhich ti.me the accused retur;ned the car keys 
to him. Upon examination of the autanobile it was discovered that one 
of the tires had been blown out and almost all of the gasoline provided 
by• Lieutenant Arent had been consumed. 

Meanwhile, the battalion adjutant had occasion to look for 
the accused en 10 March· 1944 at about 5aOO p.m. but, though he checked 
the battalion area ~e was unable :to find him, and although he, left 
orders with the first sergeant to have the accused report to battalion 
headquarters as soon as he returned, he had not done so by 7100 p.m. 
when the adjutant went home. 

Nor was the accused present for duty with his company on the 
next morning (Saturday). Both the adjutant and the battalion commander 
searched for him before noon on that day but were unable to find him; 
nor did Lieutenant Kelly, a platocn leader of Company "D", see the 
accused present llith the company at arry time· on Saturday morning. 

Al.though the Specification alleges an absence without leave 
.from 10 to 12 March 1944, the court properly found the accused guilty 
only of ·such absence from 10 to 11 March 1944. A finding of not 
guilty of Specification J of Charge II alleging the making of a false 
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official statement to the effect that the accused had signed out on 
the officers' register at 1500 on 11 March 1944 would have made any 
other finding inconsistent. 

, · Clearly the deceitful manner in which the accused obtained 
the use of his junior officer's automobile, his wrongful abuse of 
the privileges extended to him, which misconduct has, under similar 
circumstanc.es, been held analogous to embezzlement, the inconvenience 
he knowingly caused the rightful own er of the car, and, the lack of 
respect and ccnsideration for the generosity and kindness of another 
under circumstances 'Which indicate that the accused was presuminf, 
upon his subord:ina te because of his superior rank and authority, "'.Were 
such as to warrant prosecution and punishment therefor under Article 
of War 95, and the evidence is sufficient to sustain the findines 
thereunder as to Specification 1. 

Without discussing.the evidence adduced in support of Speci
fication 2 of Crarge II it is sufficient to say that the findings 
therein were also ·eminently proper. The course of dealing between 
the bank and the accused resulting in a mutually satisfactory dis
charge of the oblieation in question was not such as to constitute 
a viola. tion of Article of War 95 and the reviewing authority properly 
modified tha findings ·accordingly. 

6. Records of the War Department disclose that the accused was 
born in Holyoke, Massachusetts and is now 36 years and 8 months of 
age. He attended the public schools, graduating fran high school. 
He was a C.H.T.c. student from .1925 to 1927. He enlisted in the 419th 
Infantry, Massachusetts National Guard, on l October 1926. He served 
as a second lieutenant in the 104th Infantry from 1934 to 1937 and as 
a first lieutenant in that organization from 1937 to 1941. On 12 
March 1941 he was promoted to captain. He entered upon active duty 

·16 January l 94J.. He is na.rried and· has two children, a s an 12 years 
of age and a daughter 6 years of age. 

7. The court was l~gally constituted. No errors injuriously 
affecting the substantial rights of the accused were cormnitted during 
the trial. In the opinion of the Boa.rd of Review the record of trial 
is legally sufficient to support the findings and the sentence and to 
warrant confirmation thereof. a sentence of dismissal is authorized 
upon ccnviction of a violation of Article of War 96 and mandatory upon 
conviction of a violation of Article of War 9 · 

~£Lal& ,dt.a1,.,.i&&(..;; Judge Advocate. 

, Judge Advocate. 
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1st Ind. 

War Department, J.A.G.O., 2,l JUN 1944 - To the Secretary of "'ffar. 

1. Herewith tranSIT!itted for the acti0n of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Captain Halcolm S. Macdonald (0-312810), Infantry. 

2. I concur in the opinion of the ~oard of Review that the 
record of trial is legally sufficient to support the findings as 
approved by the reviewing authority and the sentence and to warrant 
confinnation of the sentence. I recommend that the sentence be 
confinned and carried into execution• 

. J•. Inc'losed are a draft of a letter for your signature, trans
mit.ting the record of trial to the President, and a form of Executive 
action designed to carry into effect the above recommendation, should 
such action meet with. approval. 

Myron c. Cramer, 
Major General, . 

The Judge Advocate General. 

3 Incls. 
1 - Record of trial. 
2 - Dft. ltr. sig. 

or S/i'f•. 
3 - Form of action. 

(Sentence confirmed. G.C.M.O. 380, 18 Ju1·1944) 





'.i..lli DI::PA...'tT::.IENT 
Army Service Forces 

In the Office of The Judge Advocate General 
·;;ash.ington, D. C. 

SPJGK (JJ5) 

CM 256706 
!O JUL 19« 

UNITED STATES ) ARMY AIR FORCES EASTERN FLY-
) ING TRAINING COMMAND 

v. ) 
) Trial by G.C.~.,.convened at Shaw 

Second Lieutenant THOU.AS ) Field, South Carolina, 16 Februe.ry· 
L. SIDDON (0-793683), Air ) 1944. Dismissal. 
Corps. ) 

OPI:i.UOl'l of the BO!i.,'>J) OF REVIEW 
LYON, 1iOYSE and SONENFIEID, Judge Advocates. 

1. The record of trial in the oase of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Spscifioations a 

c~qGE Ia Violation of the 95th Article of Yfar. 

Specification 1: In that 2nd Lt. Thomas Lee Siddon did, at 
the 5~th AAF TI;png Training Detachment, Helena., Arkansas, 
on or about October 11, 1943, with intent to deceive, 

. wrongfully and unlawfully make and utter to Staff SerKee..nt 
J. C. Lawson, a certain check, in ,,,.ords and figures as
follows, to wita "mnnsboro, La., Oct. 11, 1943, to Winns
boro State Bank and Trust Co., pay to the order of J.C. 
Lawson, $55.00, Fifty Five -Dollars and no/100, (signed) 
Thomas L. Siddon", and by means thereof did fraudulently 
obtain from Staff Sergeant J.C. Lawson, fifty five 
dollars ($55.00), he, tho said 2nd Lt. Thomas !J3e Siddon, 
then well knowing that he did not have and not intending 
that he should have any account with the .Winnsboro State 
Bank and Trust Co. for the payment of said oheok. 

Specification 2: In that 2nd Lt. Thomas !J3e Siddon did, at 
the 59th MF flying Training Detachment, Helena, Arkansas, 
on or about October. 11, 1943, with intent to deceive, wrong
fully and unlawfully utter to Helena. Aero Teoh, civil 
opera.tor of the 59th AAF Flying Training· :Q!3tachment, under 
contract to the U.S. Government, a certain check, in words 

http:Februe.ry


(336) 

and figures as follows, to wit: 11'\'{innsboro State Bank and 
Trust Co., Winnsboro, Louisiana, Oct. 11, 1943, pay to the 
order of' Helena Aero Tech, ~40. 30, Forty dollars and 30/100, 
(signed) Thomas L. Siddon", and by means thereof did fraudu
lently obtain from Helena Aero Tech, forty dollars and thirty 
cents (~'40.30), he, the said 2nd Lt. Thomas Lee Siddon, then 
well knowing that he did not have and not intending that he 
shoulj have any account with the Vannsboro State Bank and 
T?"ust Co., for the payment of said check. 

Specification 3: In that 2nd Lt. Thomas Lee Siddon did, at 
Maxwell Field, Mont{bom.ery, Alabama, on or about October 22, 
1943, with intent to deceive, wrongfully and unlawfully make 
out and utter to the Flll.xwell Field Post Exchange a certain 
check, in words and figures as follows, to wit a "Franklin 
State Bank and Trust Co., Winnsboro, La., Oct. 22, 1943, 
pay to the order 9f the Maxwell Field Post Exchange, $25.00, 
~nenty Five and no/100 dollars, (signed) Thomas L. Siddon", 
und by means thereof did fraudulently obtain from the Maxwell 
Field Post Bxchan6e, tlventy five dollars (~25.00), he the 
said 2nd Lt. Thomas Lee Siddon, then well knowing that he 
did not have and not intending that he should have any account 
with the Franklin State Bank and Trust Co. for the payment of 
said check. 

Specification 4 & (Finding of not guilty). 

-Specification 5a 
authority). 

(Finding of guilty disapproved by reviewing 

Specification 61 (Finding of not guilty). 

Specification 7a 
a.uthori ty). 

(Finding of guilty disapproved by reviewing 

Specification Sa In that 2nd Lt. Thomas Lee Siddon, with intent 
to deceive, did, at Bainbri.dge, Ga., on or about July 10, 
1943, wrongfully and unlawfully convert to his own use Office 
of Price Administration Fbrm H-544, an instrument to be used 
by military personnel in accordance with provisions of Army 
Air Force Regulation No. 70-4, dated July 1, 1943, which re- . 
quires thata "Amount in gallonage of gasoline to be procured 
with each individual form in this instance will be determined 
by subtracting three .(3) gallons from capacity of ta.nk 11 , inas
much as he, the said 2nd Lt. Thomas Lee Siddon, used one (1) 
individual fo:nr1 to procure forty two (42) gallons of gasoline 
for motor vehicle., License No. La. 197-426, from the V/est Side 
Service. Station, Bainbridge. Georgia, whioh amount of gasoline 
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is in excess of the capacity of the tank of said motor 
vehicle. 

Specification 91 (Nolle prossed at direction of appointing . 
·. authority). 

Speoification lOt In that 2nd Lt. Thomas Lee Siddon~ with in
tent to deceive did, at Winnsboro, La., on or about October 
1~, 1943, wrongfully and unlawfully convert to his own use 
Office of Price Administration Form R-544, an instrt.uoont 
to be used by military personnel in accordance with provisions 
of Army Air Force Regulation No. 70-4, dated July 1, 1943, 
which requires that: "Amount in gallonage to be procured 
with each individual form in this"4.nste.nce will be determined 
by subtracting three (3) gallons from capaoity of tank",· 
inasmuch as he, the said 2nd Lt. Thomas L. Siddon, use_d one 
(1) individual form to procure sixty-six (66) gallons of 
gasoline for motor vehicle, 1940 Chrysler Conv't Coupe, 
License No. La. 376-616, from Hatfield Hardware and Lumber 
Company Service Station, Winnsboro, Louisiana-, which amount 
of gasoline is in excess of the capacity of said VAhicle. 

Specification llt In that 2nd Lt. Thomas Lee Siddon, did, at . 
the 55th AAF Flying Training Detachment, Bennettsville, s.c., 
on or about November 29, 1943, with intent to deceive l:iajor 
F. X••Bradley, Jr., his commanding officer, officially state 
to the said 1ia.jor F. X. Bradley, Jr., thats "I have written 
to the Franklin State Bank and Trust Co., Winnsboro, Louisiana, 
to have my account transferred to the local bank. I have over 
~400.00 in my account thera11 

, or words to that effect, which 
statement was known by the said 2nd Lt. Thomas Lee Siddon to 
be untrue, in that the said Second Lieutenant Thomas Lee 
Siddon had not written to said bank to have his account 
transferred to a local bank, and did not have t400.00 in his 
account in the said .Fra.'1.klin State Be.nk: and Trust Oompany. 

ADDITIONAL CHARGE: Violation of the 96th Article of War. 

Specification 1: (Finding of guilty disapproved by reviewing 
authority). 

Specification 2a (Finding of guilty disapproved by reviewing 
authority). 

Ha pleaded not guilty to all Charges and Specifications. He was found not 
guilty of. Specifications 4 and 6 of Charge I, and guilty of all other 
Speoifications and of the Charges. No evidence of previous convictions 
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was introduced. He was sentenced to dismiss.al and tb't-a.l forfeitures. 
The reviewing authority disapproved the findings of guflty of Specifi
cations 5 and 7 of Charge I, and of the Additional Charge and its Spec
ifications, approved the sentence but remitted the forfeitures, and for
warded the record of trial for action under Artic~e of.War 48. 

3. · Summary of the evidence. 

The offenses committed by accused fall into three categories, utter
ing bad '"checks, a false offici.al. statement to his. superior officer, and· 
misuse of Office of Price Administration gasoline ration forms. They 
will be discussed separately. The only evidence introduced by the defense 
was, a brief unsworn statement by accused, after an explanation to him of 
his rights as a witness (R. 17)•. The portion thereof which is applicable 
will be referred to in discussing each separate specification• 

.~. Specification 1, Charge I (Unlawfully making and uttering a check 
for J55 without having or intending to have funds in the bank). 

The deposition of Staff Sergeant John C. Lawson, 59th Arm;t Air Forces 
Flying Training Detachment, Tl}ompson-Robbins Field, Helena, Arkansas, showed 
that on or'El.bout 11 October 1943, accused gave Lawson his personal oheck 
for 055. It was dated that day, wa.s payable to Lawson's order, and was 
drawn on the Winnsboro State Ba.."lk and Trust Company of Winnsboro, Louisiana. 
It was in payment of a loan. The check was presented by·La.wson for payment 
through the Lalena National Bank (Pros. Exs. G,G-1). The· deposition of 
Mr. W. F. ·P?-ickett, president of the Winnsboro bank, showed that accused 
had never had an account in that bank, and while he had no record of the 
presentation and dishonor of this specific check, he stated that accused 
had d.rawn other checks upon the bank during 1943 and that no checks drawn 
by aocused during that year had been paid because accused had no account 
{Pros. Ex. D). Sergeant Lawson wrote a letter to accused in November of 
1943 stating that the check had been returned. The check was paid on 
14 January 1944 {Pros. Ex. G). 

In his unsworn statement accused said that he had paid this check 
"around the middle of January by a Cashier's Check from Sumter" (R. 17). 

l• Specification 2, Charge I (Unlawfully making and uttering a check 
for ~o.rn wit.11.out having or intending to have funds in the bank). . . · 

The deposition of ~r. ,..T. o. Ke:mpthorn, general manager of "Helena· 
Aero Tech", Helena, Arkansas, showed that en or about 11 October 1943 
accused gave vri tness a check pa:,--able to "Helena Aero Teoh", in the amount 
off ;40.30. It was signed lr.f e.ccu.scd, was drawn on the Winnsboro State 
Bank, and vrn.s i:i:, pa~nt of e.ccounts. receiva.ble. It was ·presented for 
payment thro~6h a bank in Helena (Pros. Bxs. H, H-1). Mr. Prickett's 
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testimony showed that accused's check payable to Helena Aero Teoh in 
the a.nount of $40.30. dated 11 October 1943, was presented to the Winns
boro State Bank. and was refused by it on 16 October because there were 
no funds {Pros. Ex. D). 1r. Kempthorn testified that, the cheok 'WU paid 
on 14 January 1944 (Pros. Ex. H). 

In his unsworn statement accused said that the check here involved 
had been paid at the same time as the Lawson check (R. 17). 

~· S~ecification 3, Charge I {Unlawfully making and uttering a 
check for ;,;25 without having or ~ntending to have funds in the bank). 

The deposition of Captain Joseph B. Keith, Air Corps. the Post Exchange 
officer at 1Jaxwell Field. Alabama, showed that on 22.0ctober 1943 accused 
presented to the Post ExchanGe a check signed by him, dated that day, and 
payable to the Exchange. It was in the amount of $25 ani was drawn on 
the Franklin State Bank of Winnsboro, Louisiana. (Pros. E:x:. J). The deposi
tion of Ilr. Bailey Llartin, Ce.shier of the Franklin State Bank, showed 
that while accused had an account there 11for a. very short time 11 in 1938, 
he.had had none since then, and that there were no funds in his name in 
1943. The bank's records showed a number of checks drawn by accused 
during 1943, none of which was honored. Mr. Martin could not state to 
whom the checks were payable (Pros. Ex. C). 

Captain Keith stated that accused's check was returned to the Post 
Exchange on 6 November bearing the notation, "no account", that accused 
was notified by letter on that date, and that on 16 November the Exchange 
received a United States Postal Money Order for $25 in payment of it. 
The check was subsequently returned to accused, and was not introduced 
in evidence (Pros. Elc. J}. 

In his W1Sworn statement accused said that this .check had been "pa.id 
by money order around the 28th or 29th of November (R. 17). 

d. Specification 11, Charge)! (False official statement concerning 
payment of above and other checks. 

Some time in November, 1943 (alleged in the specification to. be 29 
November), not otherwise fixed by the witnesses, accused was called before 
his commanding officer, Major Francis X. Bradley, Air Corps. Also present 
at the interview was Captain Edward G. Johnson, of their organization. 
1'..ajor Bradley had received certain unpaid checks issued by accused and asked 
accused how he intended to pay them. Accused stated that he had a be.nk 
account at·the Vlinnsboro State Bank, that he had already asked that bank 
to tre.nsfer his account to a bank in Bennettsville. South Carolina (ap
parently the one upon which the unpaid checks were drawn), and that the 
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money should have been in Bennettsville by that time. He implied that the 
failure of the Winnsboro Bank to do so promptly was the reason why the 
checks had not been. honored. In response to 1ajor· Bradley's question as 
to the runoimt of his balance in the Vfinnsboro Bank accused stated that 
it was approximately ~00 (R. 8-10). 

AB .was shown in connection with the checks alleged in Specifications 
1 and 2. supr!l.. accused had no account in the Winnsboro State Bank (Pros. 
Ex. D}. 

On cross-examination Major Br~dley stated that accused had been in 
his command for three months as a "supervisor" and was a competent pilot. 
He was liked for his pleasant personality. but was not highly respected 
as an' offi.cer (R. 9.10). 

Accused offered no explanation in his unsworn statement of his state
ments to Maj or Bradley (R. 17). 

e. Specifications 8 and 10. Charge I (misuse of CPA gasoline ration. 
forms'J. 

Army Air Forces Regulation 70-4. effective 1 July 1943. provides in 
its applicable part as followsa 

115. The follo'wing procedure is to be followed in issuing 
the Form R-544 for official travel a 

·"a. In regard to Form R-544 which is provided for 
official travel. mileage will be computed by a standard 
highvray mileage guide • • •. Number of copies of this form 
given an individual will be determined by mileage to be 
travelled under official order. tulcing into consideration 
the capacity of gas tank. and on a basis of 15 miles per . 
gallon. Amount 'in gallonage of gasoline to be procured · 
with each individual form in this instance will be de-
termi~ed by subtracting 3 gallons from capacity of tank•••"• 

The deposition of Captain John L. Parker. Air Corps. 59th Army Air 
Forces Flying Training Detachment. Helena. Arkansas. shows that Captain 

.Parker was adju:t;ant of that organization during June of 1943. On 17 June 
1943. aocused received orders transferring him from Helena to the Bainbridge. 
Georgia. Army Air Field. He requested and received permission to travel 
by private automobile. Captain Parker issued to him Office of Price .Ad
ministration Forms R-544 in sufficient number to provide him with: gasoline 
for the trip (Pros. Ex. I) •. 

The mileage between Helena and Bainbridge was figured from road maps, al
lowing 15 miles per gallon. the nature and proper use of the fonns wa.s explained 
to accused, and he was told that he had sufficient forms to make the trip 
and that he should not 

- 6 -



(341) 

use a form until his tank was practically empty (Pros. Ex. I). 

In his deposition :t,;r. Harvey Smith of Bainbridge, Georgia, operator 
of' the '.Test Side Service Station in that cit:,,, testified that accused 
purchased gasoline from him on 10 July 1943•. There may have been purchases 
by accused prior to that date, but witness was at least certain of the fact 
that·the last of them took place on 10 July and that at that time accused 
signed and delivered to him as a receipt a Fonn. H-544 oaliing for the 
purchase of 42 gallons of gasoline (Pros. Exs. E,E-1). 

Accused adtrl.tted to First Lieutenant Jacob Steinfeld, Air Corps, 
55th Army Air Forces Flying Training Detachment, Bennettsville, South 
Ca~olina, the officer who investigated the charges, that he had signed· 
the form ar.d that he had put all 42 gallons of gasoline in his car 
(R. 12-14 ). 

The deposition of Louis A. Wooldridge, attendant of the Hatfield 
Service Station, Winnsboro, Louisiana, shows that the capacity of the 
cas tank on accused's car was 16 or 18 gallons. Y/itness had sold ac
cused gasoline "at lea.st ten times". Several different times on 19 
October 1913, witnczs ms.de sales of gasoline to accused. The sales 
totaled 66 r;alloi;is, in authorization of which accused presented an Office 
of Price Administration Form R-544 signed by him and calling for tha,t 
Ut1ount of gasoline (Pros. Exs. F, F-1). It appears from an examination 
of Exhibits G-1 and F-1 that the license numbers of the cars used by 
accused on th~ two occasions in 1uestion were not the same, but it is 
i:r.1possible to tell whether the cars wer~ different. 

Accused admitted to Lieutenant Steinfeld· that his signature ap
peared on Exhibit F-1 (R. 14). 

ConcerniRg Specifications 8 and 10, accused said in his unsworn 
sta.tement: "About the only thing I can say is that I••* di.d wrong. 
but I wasn't fully acquainted with the rules" (R. 17). 

4. Comment. 

a. Soecifications 1, 2 and 3. 
)fl 

.',ccus ed never had an account in the bank upon:\;;l1ich ho drew the ohecks 
des~ribcd in Specifications 1 and 2. For a short pe~iod of~ five years 
previously he had an account in the bank on which he drew the check involved 
in Specification 3. Since he had no accounts in the drawee ban~s he could 
no·!; possibly have expected the checks to be honored, and it is obvious that 
he i::: sued them v.·i t:i EUl intent to deceive the payees. On two of them he 
delayed payr.ient until the following January; while the third was taken 
up soon-er, it is impossible to overlook the fact that he knew he had no 
accouYlt ~,.t the time he issued it. This is the real e;ravrunen of all three 
offenses. 
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offenses. 

It was shown, however, that the checks alleged in Specifications 
1 and 2 were given in payment, respectively, "of a loan", and of "accounts 
receivable". There is no evidence in the record concerning what accused 
received for the check to the Post Exchange,alleged in Specification 3. 
In these respects the proof fails to meet the allegations of the respective 
Specifications, to the effect that accused fraudulently obtained fro~ the 

. payees of the instrumants the amounts thereof. It has been held, hovrever, 
that a worthless check given by an officer in payment of a. pre-existing 
debt, a gambling debt, or eiren·as a charitable contribution or a gift, 
is properly the subject of a charge under Article of War 95 (CM 202601, 
Sperti, 6 B.R. pp. 171,219). As previously stated,.the scandal and disgrace 
to which the military establishment is exposed by an act of dishonoring 
the written instrument issued by one of its commissioned members, is, in 
final, the thing sought by the Article to be prevented. The Board of 
Review is, therefore, of the opinion that an offense under the Article was 
committed in each case, and that the record of trial is sufficient to support 
the court's findings of.guilty of each of these Specificatiohs with· the ex
ception of the following words in each_& 

Snecif'ication ll "*••and by means thereof did fraudulently 
obtain from Staff Sergeant). C. Lawson, Fifty Five Dollars 
(355.00), * * •"· 

Specific~tion 2i "*••and by means thereof did fraudulently 
obtain from Helena Aero Tech, forty dollars hnd thirty 
cents (:i,40.30), * • *"• 

-~ 
Specification 31 11 * ••and by means thereof did fraudulently 

obtain. from the ?IJ.S.xwell Field Post Exchange twenty five· 
_dollars ($25.00), • • •"• 

b. Specification 11. 

. It is obvious from his past financial history that accused could not 
have requested a transfer of a $4CX) balance from the Yfinnsboro State Bank, 
because he ne-.,er did have an account there. It was a. completely false 
statement, made in the course of an. investigation into his financial 
manipulations~ and was obviously intended to deceive. That it constituted 
a violation of Article of War 95 needs no citation of authority. 

It was alleged in the Specification that accused s~ated to ~ajor 
Bradley that his funds were in the Franklin State Bank and Trust Company. 
The pro.of shovred that he claimed to the Major that the money was in the 
WiDJ;)Sboro State Bank. B~t .other evidence shmvs that both banks were in 
the same· city. and that during 1943 accused had drawn worthless checks 
on both when he had no funds in either. The othor circumstances surrounding 
the false statement were ·specifically alleg;ed and clearly shown. The gist 

- 8 -



(34.3) 

of the offense was the falsity of the statement as to his financial re
sources and of his intentions of making good some checks •. and not the · 
particular bank in Winnsboro which was involved. Accused did not claim 
to be and o~TI;ously was not msle'd: by the variance. We hold it to be , 
i.lllmateria.l • 

c. Specifications 8 and 10. 

These Specifications alleged that accused failed to comply with specific 
terms of Army Air Force Regulations ~-4 upon the two separate occasions when 
he used Office of Price Administration forms to obtain rationed gasoline. 
The provisions of the Regulations. which were not introduced in evidence 
upon trial. have already been set forth. above. 

This particular regulation became effective on l July 1943. Therefore,· 
although it was in operation at the times accused used the forms to pro-
cure the gasoline. it would not have been at the time when he received 
his travel orders. obtained the forms and was instructed in their use. 
The Board of Review has examined the regulation in the form in which it 
existed a.t the tim:i accused received the instructions. This form of the 
regulation was quite different; in particular, it contained no such specific 
and technical methods for computing gallonage as existed after 1 July, 1943. 

It is impossible to ascertain from the meager evidence in the record 
whether accused had actual knowledge of the provisions of the newer regu
lation. The Board of Review is strongly inclined to believe that he did, 
both from. the lapse of time between their promulgation and the .commission 
of his two offenses• and from the circumstances tmder which he obtained 
unconscionably large amounts of gasoline. The inference is that he used 
the forms to obtain gasoline for his private use. and in that sense at 
least he converted the forms. Webster's New International Dictionary, 
Second Edition. unabridged,.defines the noun. nconversion". as "an act 
of being converted•** from one use or purpose to another by diversion". 
It is clear. from the instructions given to accused. that he. is at least 
guilty of this. In view. however. of the. fact that positive knowledge is 
not shown. the wilfulness and deliberation element is lacking, and the Board· 
feels that the offenses can be said only to be in violation of Article of 
War 96. Accused himself said that he had done wrong, but that he was not 
"fully acquainted" with the regulations. The evidence. therefore, supports 

· only a finding of guilty in violation of Article of 'Uar 96. · · . 

5. Prior to arraigmnent the defense interposed a special p!ea of 
insanity. The court thereupon adjourned. and a board of mediot.l officers. 
was subsequently appointed to determine accused's u.nity (R. 3). The 
board found· that accused ''v,as sane and responsible for his actio~. 
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beginning November, 1942 and subsequently", and also at the time of trial 
(Pros. Ex. A). \fhen the court reconvened the board's report was submitted, 
whereupon the court overruled the plea (R. 4). The Board of H.eview is 
satisfied from the report that the court's action was correct. 

6. ,jar Department records show that accused is 23 years of age. He 
is a high sohool graduate, and worked as a farmer and truck driver before 
entering the Army. The Staff Judge Advocate states ·chat accused has also 
played semi-professional baseball. He was appointed an aviation cadet on 
18 January 1942, and was commissioned a second lieutenant, Air Corps Reserve, 
on 10 November 1942. The files show three arrests for forgery and two for 
obtaining money under false pretenses between 1937 and 1940, but do not 
disclose the disposition of these charges. This record was known at the 
time accused was commissioned. The files also disclose two other instances 
in which accused gave worthless checks, but for which he was not tried in . 
the trial which is the subject of this opinion. 

7. The court was legally constituted and had jurisdiction of the 
person and the offense. Except as noted, no errors injuriously affecting 
the substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally 
sufficient to support the findin~s of guilty of Specification ll, legally 
suff~cient to support the findings of guilty of Specification 1, except 
the words, "and by means thereof did fraudulently obtain from Sta.ff Sergeant 
J. C. Lawson, Fifty Five Pollars ($55.00 ) 11 

, legally sufficient to support 
the findings of guilty of Specification 2, except the words, "and by ~ans 
thereof did fraudulently obtain from H3lena Aero Teoh, forty dollars a.nd 
thirty cents (~0.30)", legally sufficient to support the findings. of 
guilty of Specification 3, except the words, 11and by means thereof did 
fraudulently obtain from the Maxwell Field Post Exchange twenty five . 

· dollars (~25.00 )", legally sufficient to support only so much of the find
ings· of guilty of Specifications 8 and 10 as involves findings of guilty 
in violation of Article of War 96, legally sufficient to support the find
ing of guilty of the Charge and the sentence as approved by the reviewing 
authority, and to warrant cor.finnation thereof. Dismissal is mandatory 
upon conviction of violation of Article of War 95 and is ~uthorized upon 
conviction of' violation of Article of War 96. 

Judge Advocate. 

, Judg~Advooate. 
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War Dep~rtment, J.A.G.o., 7 AUG 1944 ·- To the Seoreta.ry of War. 

1. Herewith transmitted for the aotion of the President are the 
reoord of trial and the opinion of the Board of Review in the oase of 
Second Lieutenant Thomas L. Siddon (0-793683), Air Corps. 

2. I ·concur in the opinion of the Board of Review that the record 
. of trial is legally sufficient to support the findings of guilty of 
Specification 1, except the words, "and by means thereof did fraudulently 
obtain from Staff Sergeant J. C. I.awson, Fifty Five Dollars ($55.00)", 
legally sufficient to support the findings of guilty of Specification 
2, exoept the words, "and by means thereof did fraudulently obtain from 
He~.ena Aero Teoh, for-bJ dollars and thirty oents ($40.30 ) 11 

, legally suf
ficient to support the findings of guilty of Speoification 3, except 
the vrords, "and by means thereof did fraudulently obtain from the 
Maxwell Field Post.Exchange twenty five dollars ($25.00)", legally suf
ficient to support only so much of the findings of guilty of Speoifioa-. 
tions 8 and 10 as involves findings of guilty of these speoifioations 
in violation of .Artiole of War 96, legally sufficient to support the 
findinbs·or guilty of Specification 11, legally sufficient to support 
the findings of guilty of the Charge and the sentence as approved by 
the reviewing authority, and to warrant confirmation thereof. 

Since the receipt of this record of trial, this office ha.a 
been informed by telegram from the Commanding General, Army Air Forces 
Eastern E'lying Training Command, Muwell Field, Alabama., that charges 
against aocused have been filed containing 1;No speoif'ioations of absenoe 
without leave, one speoification of embezzlement, two speoifications of 
breach of arrest, five specifications of drawing cheok:s upon a bank in 
which he had no account., two specifications of wrongfully wearing the 
insignia of a captain, and one specification of fraudulently obtaining 
an automobile under false pretenses. I recomr:iend that the sentenoe be 
oonfirmed and carried into exeoution., 

3. Consideration has been given to a letter from the Honorable 
Allen J. Ellender. United States Senate. addressed to The Judge Ad
vocate General, requesting olemenoy. 

4. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to oarry into effect the recommendation herein.above made. should 
suoh aotion meet with approval. 

-~ .f -~ 
L/ "--"-- -1 ,,__ C..:. • ,, . .._o.-- -~---) ' 

tvr'on C. Cramer, 
Major General., 

4 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Inol.2-Drft. ltr. Ai~. Seo. cf War. 
Incl.3-Form of Ex. aotion. _ 11 -Incl.4-Ltr. fr. Sen. Ellender. 

(Findings disapproved in part in accordance with recommendation 
of The Judge Advocate General. Sentence as approved by reviewing 
authority confirmed. G.C.M.O. 459, 26 Aug 1944) 
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UAR DEPARTIJENT 

Army Service Forces 
In the Office of The Judge Advocate General 

Washington, D.C. 

SPJGH 
CI.I 256709 

1 Z JUij 1944 
UN IT ED d ,TA 1 i S ) AR1lY AIR F'OJ:/.CE:3 ',7'.c;STERN 

) FLYI?-iG TRAINING COM:i.Wm 
v. ) 

) Trial b~r G.C .ll., convened at 
Second Lieutenant WI~i R. ) Luj.:e Field, Arizona, 8 and 12 
GRIFFITTS (0-760174), Air ) May 1944. Dismissal. 
Corps. ) 

~--~------~-
OPINION of the BOARD 0F IlliVI:ZW 

Lll'SCOLlB, SIIBPHERD and GOIDEN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above ancJ. submi. ts this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 96th Article of ·war. 
Specification: In that 2nd Lt. William R. Griffitts., 

944th Single Engine Gunnery Training Squadron, 
Ajo Army Air Field, Ajo., Arizona, did., on or 
about 20 lim-ch 1944, at Ajo A:nny Air Field, Ajo, 
Arizona, wrongfully fail to obey Par. 16., AAF 
Regulations 60-16, by piloting an AT-6 airplane 
over said Ajo Army Air Field. at an altitude of 
about 100 feet. 

He pleaded guilty to and was found guilty of the Charge and its Specifi
- cation. Evidence of one prior conviction for a violation of Article of 

War 96 involving a similar offense on .3 January 1944 was introduced. 
He was sentenced to be dismissed the service. The review.lng authority 
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approved the sentence and forvrarded the record of trial for action 
under Article of War 48. 

3. 7he evidence for the prosecution, supplanenting the accused's 
pleas of guilty, shows that at about 0950 o'clock on 20 !.!arch 1944 the 
accused, wearing a bright yellow jockey cap, took off from.the Aja 
il:rmy" Air i?i,3ld, Ajo, Arizona, in an AT-6 military plane for Williams, 
Arizona. He was accompanied by another officer and two officers were 
in t.ro other planes on the ground at the field. .vaiting to take off. 
According to the latter three· officers the accused, after gaining an 
altitude of in excess of 500 feet, came back over the field at an 
altitude of about 100 feet and at a di.stance of about 300 feet from 

· the lead plane of the two on the ground before pulling into a climbing 
turn and proceeding on his way to Williams, Arizona. The accused was 
identified by the ,two officer pilots of the two planes on the ground 
and, of course, by his officer passeneer who also testified that the . 
accused's plane had not developed engine trouble (R. 9-17, 17-19, 
?0-23; Ex:. 1). 

According to the stipulated testimony of Sergeant Ferris A. 
Aide, who was on duty in the control tower at the time and observed 
the entire episode, he called the accused by microphone a~d ordered 
him to cease acrobatics over the .field which order was acknowledged 
by _the accused. A diagram of the field showing the course taken by 
the accused's plane was admitted into evidence and the court took 
judicial notice of paragraph No. 16 of Army Air Forces Regulation 
No. 60-16 (R. 7-8; Exs. 2,3). 

4. The accused, after e:xplanation of his rights as a witness, 
elected to remain silent but by stipulated testirony it was shown 
that one of his superior officers rated the accused as an excellent 
pilot, a very satisfactory gunnel"'y instructor and an officer who wouJd 
perform well in combat. Ll.kewise it· was shown that a medical officer, 
who had examined the accused, was of the. opinion that the accused would 
make a good combat pilot as he had 11learned bis lesson" (R. 24-27). 

5. The Specification alleges that the accused on or about 20 March 
1944 at Aja Anny Air Field, Ajo, Arizona, wrongfully failed to obey , 
"Par. 16, AAF Regulations 60-16, by piloting an AT-6 airplane over 
said Aja Arrey- Air Field at an altitude of about 100 feet". "Disobedience 
of standing orders" is conduct prejudicial to good order and military 
discipline and therefore violative of Article of War 96 (M.C.M., 19281 
par. 152~). The specified paragraph of the designated regulation pro
hibits the operation of military aircraft within 500 feet above the 
ground. except d~ing ta.1d.ng off and landing. The court was appropriately 
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entitled to take judicial notice of the existence and applicability 
of the regulation. 

The regulation involved is one of general application govern
ing the operation of mill tary aircraft within the continental li.'llits 
of the United States and the accused, a military pilot, must be pre
sumed to have had both actual and constructive knowledge thereof. The 
evidence for the prosecution, throueh the testimony of four eye vd.t
nesses, conclusively establishes that the accused violated the regu
lation as alleged. His pleas of guilty likewise admit his co1mn:i.ssion 
of the offense. Although neither damage to property nor injury to per
son resulted, such attendant good fortune does not obliterate the of
fense. The evidence for the defense sounds only in mitigation since it
is but a plea for clemency. All the evidence, therefore, beyond a 
reasonable doubt establishes the accused's guilt as alleged and amply 
supports the findings of guilty of the Charge and its Spticif'i.cation. 

6. The trial was a rehearing 'Which had been appropriately ordered 
upon the disapproval by the reviewing authority of the findings .and sen
tence determined at the original trial. The court theref'ore was properly 
advised of the original sentence in order that the original sentence be 
no.t exceeded. An appropriate instruction was given to the court in this 
connection and the sen~ence assessed :was the act of the court. 

?. The accused is about 20 years old. The War Department records show 
that he has had prior enlisted service from about 5 November 1942 until 6 
Novenber 1943 when he was commissioned a temporary' second lieutenant upon 
completion of Officers' Candidate School and that he has had active duty 
as an officer since the latter date •. 

8. The court was legally constituted. No errors injuriously affecting 
the substantial rights of the accused were ctnmd.tted during the trial. For 
the reasons stated, the Board of Review is of the opinion that the record 
of trial is legally ~fficient to support the findings .of guilty ,of the 
Charge and its Specification and the sentence, and to warrant confinna-
tion thereof. Dismissal is authorized upon conviction of a violation 
of Article of War 96. · 

~~~. Judge Advocate. 

fu:1/!ie4,.. Judge Advocate. 
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SPJGN 
CM 256709 

1st Ind. 

War Department, J .A.G.o. z O JUN 1944 - To the Secretary of War. 

l. Herewith i:.ransmitted for the action of the President are 
the record· of trial and the opinion of the Board of Review in the 
case of Second Lieutenant William R.' Griffitts (0-7€:/Jl74), Air Corps. 

2. I roncur in the opinion of the Board of Review that th" 
record of trial is legally sufficient to support. the .findings and 
sentence and to waITant confirmation thereof. I recormnend that the 
sentence of dismissal be confirmed and ordered executed. 

,3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President forhis action, and a form of 
Executive action designed to carry into effect the foregoing recom-

. mendation, should such action meet with approval. 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 

4 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of 11ar. 
Incl .3 - Form of Executive 

action. 
Incl 4 - Memo from Deputy Commander, 

· A:rm.y Air Forces. · · 

(Sentence confirmed. G.C.M.O. 377, 18 Jul 1944) 
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1UR i;E:PAR'i'ti:ENT 
Army Service ?orces· 

In the Office of Tha Judge Actvocate General (351)Washington, D. c. 

SPJGQ 
CM 256738 

_... 9 JUN 1944-
. U N I T E D 3 T A T E S ) THIR:J AIR FORCE 

) 
v. ) Trial by G.C.:M., convened at. 

) Lake Charles Army Air Field., 
Second Lieutenant J. c. ) Lake Charles, Louisiana., 10 
l.:AP.TIN ( 0-759960), Air ) May 1944. Dismissal; total 
Corps. ' ) forfeitures and confinement 

) for one (1) year. 

---------· ·-------
OPINION of the BOARD OF REVThW 

ROUNDS, GAMBliELL and FREDERICK., Judge Advocates~ ------·----- ---' 
. 1. The Board of Review has examined the record of trial in the 

case of the officer named above and submits this, its opinion., to The 
Judge Advocate General. 

2. The.accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 61st Article of War. 

Specification:· In that 2nd Lieu.tenant J. c. ('IO) Martin, 
Headquarters and Bombardment Crew Section, 336th 
Bombardment Group (M)., did, without proper leave, 
absent himself from his organization at Lake Charles 
A.rr.cy Air Field., I,a.ke Charles, Louisiana. from a.bout · · 
24 January 1944 to about 2.5 March 1944. 

· CHARGE II: Violation of the 95th Article of War•. 

Specification la In that 2nd Lieutenant J.C. (IO) Martin, 
·· Headquarters and Bombardment Crew Section., 336th 

Bombardment Group (M), Lake Charles Arrey' Air Field., 
Louisiana, did., at Lake Charles., Louisiana, on or 
about 12 February 1944., with intent.to deceive, wrong
fully and unla,-:fully make and. utter, to the calcasieu Marine 
National Banko£ Lake Charles., Lake Charles, Louisiana., a 
certain check in words and figures as follows, to wita 

•Lake Charles, Louisiana, February 12, 1944, 
The Calcasieu Marine National Banko! Lake 
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Charles, Lake .Charles office, pay to the 

, order of cash $15.00, fifteen and no/100 
dollars, J.C. Martin, 2nd L~. A.C.• 

and by means thereof., did fraudulently obtain from 
the ~aj,.d Calcasieu Marine National Bank, Lake Charles., 

· Louisiana, the sum of ei,5.00, the said Lt. Martin then 
well knowing that he·did not have, and not intending· 
that he sbould have s1.lf'ficient funds in said bank for 

'"payment of said check. 

Specification 21 (Same i'orm as Specification 1 1 but alleging 
check drawn on same bank., dated 14 February 19.44., made 
and uttered to LeBlanc Cafe., Lake Charles, Louisiana, 
arid fra_:udulently obtaining thereby the sum of $15). 

Specification )1 (Same form as Specification 1., but alleging 
·check drawn on same bank., dated 16 February 19.44., ma.de 
and uttered to The Palms, Lake Charles, Louisiana., and 
fraudulently obtaining thereby the sum of ~15) • 

. Specification 4: (Same form as Specification 1, but alleging 
check drawn on same bank, dl!,ted ·1s February 19.44, made 
and uttered to the Rend~zvous Club, Lake Charles., 
Louisiana,· and fraudulently obtaining thereby the sum 
of $10). 

. ' · 

Specificati!=)n 51 ·{Same form as Specification 11 but alleging 
check drawn on, same bank, dated 18 February 19.44, made and 
uttered to the Blackstone Cafe, Lake Charles., Louisiana; 

.and .i'raudul.ently obtaining thereby the sum of $20). 

Specificaticn 61 (Same form as Specification 1 1 but alleging 
check drawn on same bank, dated 19 February 19.44, made 

· and uttered to. the Grand Leader., Beaumont, '.J.'exas., and 
.fraudulently obtaining thereby the sum of ~~20). • 
. I . 

Specil'ication.?a·· (Same form as Specification J.., but alleging 
check drawn on same bank., aated 23 February 19.44, made 
and uttered to the First National Bank., Beaumont., Texas., 
and fraudulently obtainine thereby the sum of $30). 

) . . 

Specification 81 ·(Samef'orm as Specification ..11 but alleging 
check dr8.19ll on same bank., dated 26 February 19.44., made 
and uttered.to George Wilson, Inc., Beau.mont., Texas, and 
fraudulently obtaining thereby the sum of *,20). 

. . 

Speci!icati'on11". · (Same form .as Specification 1, but aJ.leging 
ch.eek drawn. on .same bank, dated 26 February 1944., made 
and. uttered to Price Cafe, Beaurnont, 'i'exas, and rraudu- · 
lentlf obtaining thereby the sum of ~i20). 

- 2-
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Specification 10: (Same form as Specification 1, but alleging 

check dravm on same bank, dated 27. February 1944, maq_e 
and uttered to Price Cafe, Beaumont, Texas, and fraudu
lently obtaining thereby the sum of t25). 

Specification 11: (Same form as Specification 1, but alle6inG 
check drawn on same bank, dated 28 February·l944, made and 
uttered to Price Cafe, Beaumont, 'l'exas, and fraudulently 
obtainine thereby the cum of i;:20). 

Specification_l2: (~ame form as Specification 1, but alleging 
check drawn on same bank, dated 29 February 1944, made 
and uttered to 'reorbe Filson, Inc., Beaumont, Texas, and 
fraudulently obtaining thereby the sum of $:30). 

Specification 13: In that 2nd Lieutenant J.C. (IO) Martin, 
Headquarters and Bombardment Crew Section, 336th Bom
bardment Group (2:), Lake Charles A:rmy Air '.Field, 
Louisiana, did, at Beaumont, Texas, on or about 1 March 
1944, with intent to deceive, wrongfully and unlawfully 
make and utter to Hoffer•s Sportswear, Beaunont., '£exas., 
a certain draft in words and figures as follows., to wit:· 

•Beaumont., Texas, ?.!arch 1., 1944., pay to Hoffer 1 s 
Sportswear or order., twenty and no/100 dollars, 
t20.oo, I hereby repre_sent that the amount drawn 
for in this draft is on deposit to my credit., free 
of any claims, and aclmowledge that this amount will 
be paid upon my representation.of said facts., Bank 
The Calcasieu l!arine National Bank., Signed J. c. 
:Martin, ;2nd Lt. A.C •., Address A.A.B. Lake Charles., 

·La• ., Phone 8Jll.• 

and by means thereof., did fraudulently obtain from 
said Hoffer' s Sportswear, Beaumont., Texas., the _·sum or 
$20.00., the s_aid Lt. ~a.r-tin the:t:l well knowing that he did 
not have and not intendine; that he should have sufficient 
funds in said bank for payment of said draft. 

Specification l4:. In that 2nd Lieutenant J.C. (IO) Martin., 
Headquarters and Bombardment Crew Section., 336th Bom
bardment Group (H)., Lake Charles /Jmy Air Field., Louisi
ana, did., at Houston, 'l'exas., on or .about .3 I.1arch 1944., with 
intent to deceive., wrongfully and unlawfully make and utter 
to the Second National Bank of Houston., Houston., Texas., 

· a certain customers' draft in words and figures as follows., 
· to wit: 
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. •The Second National Bank of Houston., Houston, . 

Texas., March 3., 1944, pay to the order of cash $~5.00., ,,twenty-five and no/100 dollars., with exchange value 
received and charge the same ~o account of T4e Calcasieu 
Marine National Bank., Lake Charles., La • ., J.C. Martin, 
2nd Lt. A.C. 0-759960• 

and by the means thereof., did fraudulently obtain 
from said Second National Baxlk of Houston., Houston., Texas; 
the sum of $2S.OO., the said Lt. Martin then well knowing 
that he did not have and not intending that he should have 
suffilcient funds in· said bank 'for paymant of said customers 1 

draft. ' ' . 

Specification 15: (Same form as Specification 14, but alleging 
draft., dated 4 March 1944, made 1:md ut~red to The Fort 
vrorth National Bank., Fort Worth., Texas., and fraudulently 
obtaining thereby the sum or {,25). · ·· · · 

Specification 16: (S~e form as Specification 14,; but alleging 
draft., dated 16 March 1944., made and uttered to the Fidelity 
National.Bank of Oklahoma City., Oklahoma City., Oklahoma, and 
fraudulently obtaining thereby the SUm of. $25). '~ · · · . · · 

The accused pleaded guilty to Charge I and its Specificati~ and not 
. guilty to Charge· II and it.s Specifications., and he was· found guilty ot 
all Charges and Specifications. No evidence of previous.convictions · 
was introduced at the trial.' ·He was sentenced to be dismissed the ser
vice., to forfeit all pay and'allowances due or to become duej'and to be 
con.fined at·hard labor., at such place as the reviewing authority might 
direct., for one year. The reviewing authority approved the sen~nce anc 
_forwarded the record of trial for action under. Article -of War: 48~ 

J. The competent evidence of record for the prosecution ma:7 be 
surmnarized as follows: · 

' . . . , 
From sometime prior to 24 ·January 1944., 'until the date'·of' the trial, .:' 

the accused was a member of the Headquarters and Banb. Crew Section . . . ·. 
( also lmown as Section •s•) of tJie 336th Bombardment G:roup (Vh Lake -.· 
Charles Army Ail' Field., Louisiana. He was reported- absent 'WithotJ.t , 
leave on the morning report of his organization !or 24. January 1944~ 
On that day· and on several succeading,.days· a search wu made for the· · · 

. accused in the organization area but no, trace 'o.ti·hiin could be' :fowd. '_ Re ,, 
1had. no authority to be absent (R. 6-:9,; Pros.' Ex~).).. He was not seen · 
~gain with his organization until after his apprehension· by the military 
police in Oklahoma City., Oklahoma., on 25 March 1944 (R. SjPros•. Ex. 20),

' . ~ . ' '. . 

-,All of the checks: arid dra.!ts described in Specifications l. to 16.,· 
both iI,J.clusive., of Charge II, were drawn against Calcasieu Marine 
National Bank., Lake Charles., Louisiana. Cecil K. Colon., Executive Vice
President of the bank., testified that the accused opened a checking 
account in the bank on 6 February 1944., at which· time he made a.deposit -
of ~:25 in cash. On the same day (6 February) there was charged to ths 
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account a check for tlO given by the accused to Gordon's !)rug Company. 
On 8 February 1944 .there was charged to tne account a check for ~~10 
given by the accused to :Mary A. O'Neil_. On 14 February 1944 the accused 
drew and personally cashed at the bcmk a check payable to •cash• in the 
amount of $15. The effect of cashing the last mentioned check was to 
overdraw the account to the extent of ~~10 (R. 9, 10). No further deposits 
having been made, the ~-10 overdraft was charged ·to •losses• and the bank . 
closed the account on 10 March 1944 (R. 10). A transcript of the accused's 
account with the bank, reflecting the transactions above described, · 
was introduced in evidence as Prosecution's Exhibit 2 (R. 16), and a 
signature card bearing what the defense admitted to be the genuine sig-

·nature of the accused was introduced in evidence as Prosecu.,tion•s 
Exhibit 3 (R.10). 

The check last above mentioned, being the same check described in 
Specification 1 of Charge II, was introduced in evidence as Prosecution's 
Exhibit 4. With respect to the check described in Specification 2 of 
Charge II, it was stipulated on the record that if the proprietor of 
u,Blanc Cafe were present he would testify that on 14 February 1944· he 
received said check from the accused and zave the accused the sum of · 
$15 in exchange for it. The check itself was thereupon introduced in· · 
evidence as Prosecution's Exhibit 5 (R. 11, 12) • 

.. 
It was stipulated on the record, as to each of the checks and drafts 

desctibed in Specifications 3 to 16, both inclusive, of Charge II, that 
such check or draft was executed by the accused and that he received 
therefor the a.mount appearing on the face thereof•. Such checks and 
drafts were introduced in evidence as Prosecuti9n•s Elchibits 6 to 19, 
respectively (R. 12, 13) •. · · . · 

I 
'rhe prosecution also fntroduced in evidence, without objection, 

two written statements signed by the accused, under oath, during the 
course of the pre-trial investigation (R.=14; Pros~ Eics. 20 and 21). 
In· such statements the accused ad.'l",itted substantial:cy- all of 'the 
material allegations of the Charges _and Speci!icati~ns•. 

' . . 
4. 'I'he compe.tent evidence of record !or the defense may be sum

marized aa followsa 

The defense offered to introduce in evidence receipts showing •that 
ful1 restitution has been made•.· These were of!ered •in extenuation• 
and not to provei innocence. 'I'he law member ruled that •the instr'uments 
~ be admit't,ed in extenuation•. Thereupon., to save time, the prosecu-

. tion agreed to a stipulation on the record that •all the checks in . 
·· · question., referrE9d to 1Ii Specifications 1 through 16, were paid in full 

· between ·the dates 26 April and 9 Mav 1 944• (R. 14, 15). 
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The rights of the accused as a witness having b-jen explained to him, 
he elected to make an unsworn_statement, which was as follows: · 

~what I have to say -- I mean, I know I have done 
wrong, and I don I t look to get out of it vdthout 
any punislunent whatsoever, but I have had extensive 
trainin::;, and I know that I could be of some use to 
the United States Army. All I ask is that I be given 
a chance to remain in the service of the United States. 
I can't be of use to the service unless I am• (R. 15). 

5. Accused's cuilt of the offense alleged in the Specification of 
Charge I is overwhelmingly established'by the competent and.legal 
evidence of record, thus supporting his plea of guilty thereto. In 
his sworn statement dated 10 April 1944 (Pros. Ex. 20), the accused 
read.1,ly admits a long absence from his organization, without any 
claim of authority therefor, on a trip which took him from his station 
at Lake Charles,·Louisiana, to Oklahoma City:, Oklahoma, where he was 
apprehended by the military police. In this statement he quibbled only 
as to the c.ate of his departure from his organization, his contention 
being that he did not leave until 20 February 1944, whereas the Speci
fication alleges that his absence without leave commenced 24 January 
1944. It is undisputed that his ·apprehension in Oklahoma City occurred 
on 25 !.:arch 1944, and.the date of his departure alleged in the Speci
fication is sufficiently supported by the testimony of his commanding 
offic:3r and the first sergeant of his organization~ 

6. The testimony of the Executive Vice-President of Calcasieu 
Marine National Bank showing that accused's account with the bank 
ciid not contain sufficient funds to pay any of the checks or drafts 
·described in Specifications 1 to 16, Charge II, is corroborated by . 
the stipulation, entered into at the request of the defense, that all 
of the defaulted instruments were paid in full between 26 April 1944 
and 9 May 1944. 'l'he accused I s own· unsworn statement., made at the trial., . 
is subs,tantially tantamo1mt to a plea of confession and avoidance. 

i'he evidence, taken as~ whole, leads to but one conclusion, namely., 
that the accused, being. at the time absent without leave., deliberately 
set out upon a course of fraud _and deception., intending to swindle all 
of those who accepted his checks and drafts. The instruments in ques
tion -were all dated and j,,.;sued between 12 February 1944 and 16 March 
1944. 

'.Che offenses alleged under Charge II are laid under the 95th Arti-. 
cle of War. That the issuing of worthless checks and other instruments 
for the payment. of money, with intent to defraud, is conduct unbecoming · 
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·. an officer and a gentleman, in violation of the 95th Article of War., 

has been held too m.aey- times to warrant any extended discussion of the 
subject (Dig. Op. JAG, 1912-1940., sec. 453 (24) (25); Bull. JAG, Feb. 
1944, sec. 453 (23)). The Board of Review·is of the opinion, therefore, 
that the .-competent and legal evidence of record is suf'ficient,beyond 

· any reasonabl~ _doubt., to establish the guilt of the accused of the 
offenses alleged under Charge II. 

· ? • The records of the 7iar Department show that the accused is 21 
years and .g months old. He enlisted in the Army 16 February 1941., and 
served as an enlisted man approximately 2 years before becoming an 
avia..tion cadet. He was graduated from the Army Air Forces Bombardier 
School., Victorville., California., 13 November 1943., at which time he 
was commissioned a second lieutenant. He is married and has a son 
approximately 2 years old. For short periods of time he has held 
positions in private life as .a cook in a restaurant and as a fountain 
clerk in a drug store. · 

.- 8•. The court was legally constituted and had jurisdiction of the 
accused and the subject matter. No errors injuriously affecting the 
substantial rights of the accused were committed during the trial. 
In the opinion of the· Board of Review the record of trial is legally 
suf.f'icient to support the findings of _guilty and the sentence, and 
to warrant confirmation of the sentence. The sentence imposed by the 
court is authorised upon.a conviction of a violation of Article of War 
61, ·and dismissal is mandatory upon a conviction of a violation of 

Article of War 95. ' , d/. · ;() . . . /, 
. ~ Judge Advocate 

U,k(t;?. _.111 fi k" 1 .. Lea.e~udge Advocate 

~,Judge Advocate 
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1st Ind. 

War Department, J.A.G.O., 2 l JUN J9" To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in.the 
case of Second Lieutenant J.C. Martin (0-?5996o), Air Corps.· 

2~ . I concur in the opinion of the Board of Review that thev ·r 

record of trial is legally sufficient to support the .findings and• 
the sentence and to warrant confirmation of the· sentence. · I , > 
recommend that the sentence be confirmed and carried into exec~ 
tioD. I further recommend that the United 1tates Disciplinary 
Barracks, Fort Leavenworth, Kansas, be desi6-na.ted as the place of 
confinement • 

.3·. Inclosed are a draft of a letter for your signature, trans
mitting the record of trial to the President for his action, and a 
form of Executive action desiened to carry into effect the above 
recommendation, should such action meet with approval. 

~e1.-~· 

Myron C~ Cramer, 
Major General, . 

The Judge Advocate .General • 
.3 Incls. 

Incl 1 - Record of trial. 
Incl 2 - Dft. 1 tr. for sig. s/vr. 
Incl J.- Form of action. 

(Sentence confirmed. G.C.M.O• .398, 18 Jul 1944) 



WA.Bo D~.h.RTI,~iT 
.Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. 

(359)
SPJGK 
CM 256780 13 JUN lQ.14 

U N I T E D S T A T E S ) TANK DESTROYER CENTER 
) 

v. ) Trial by G. C.M. , o'lnvened a.t Ca.mp 
) Hood, Texas, 16 May 1944. Dis

Second Lieutena.nt MILTON ) missal. 
H. SNYDER (0-1824524). ) 
Army of the United State•. ) 

-----------~--------.---------~OPINION of the BOA.RD OF REVIE.'W' 
LYON. ANDR.aYS. MOYSE and SONENFIEID, Judge Advocates. 

---------------~--------------
l. The record of trial in the oase of the officer named bu been 

examined by the Boa.rd of Review and the Board submits this, ita opinion, 
to The Judge Advocate General. 

2. Accused was ~ried upon the following Charges and ~pecifica.tionsa 

CHARGE Ia Violation of the 61st Article of War. 

Specification 11 In tha.t Second Lieutenant Milton H. Seyder. 
Tank Destroyer Officer Replacement Pool. Tank Destroyer 
Replacement Training Center; attached Company "B"• One 
Hundred Fortieth Tank Destroyer Training Batta.lion, North 
Camp Hood, Texa.s, did, without proper leave, absent himself 
from his organization at North Camp Hood, Texas, from a.bout 
14 February 1944"to about 16 February 1944. 

Specification 21 In tha.t Second Lieutenant Milton H. Snyder, 
• • •, did, without proper leave, absent himself from his 
organization at North Camp Hood, Texa.s, from a.bout 21 
February 1944 to a.bout 8 :March 1944. 

CHARGE IIa Violation of the 96th Article of War. (finding of 
not guilty. ) 

Specification la (Finding of not guilty). 

Speeifiea.tion 2a (Finding of not guilty). 

He pleaded not guilty to all Charges and Specifications, and was found guilty 
of Charge I and its Specifioa.tiona, and not guilty of Charge II and its 
Speoifioations. No evidence of previous convictions was introduced. Ha 
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was sentenced to dismissal. The reviewing authority approved the sen
tence, and forwarded the record of trial for action under Article ot 
Wa.r 48. 

3. Summary of the eTidenoe. 

The prosecution showed that while en route from. the 661.at Tank 
Destroyer Battalion, Cai;1p Hood, Texas, to join the 18.llk Destroyer Officer•' 
Replacement Pool, Tank Destroyer Replacement Training Cent~r, Horth Cairq> 
Hood, Texas, accused absented himself without lean !'ram. 0001 cm lS 
February until 2055 on 17 Februa.r:r 1944 (R. 5-61 Pros. Exa~ J.,B, and C). 
The prosecution further i.howed that accuaed wu therea.f'ter abaent from 
his organin.tion at his nsw atation from 0800 on 21 February until 0100 
on 8 M!t.rch 1944 (R. 61 Proa. Ex. D). 

Evidence for defense. 

Stipulated testim.oey of Dr~ DaTid B. DaTU of Dal.las, Ten.a, wu 
to the effflot that on 21 February aoouaed wa.a treated by- him at witneas• 
office in Dallu for dnus trouble. Accused wu at that time in oon
aiderable pain and it a.ppea.red that he bad been for two or three d~ya 
prior thereto. After treatment, which. consisted of minor surgery, wit
ness advised accused that his condition did not prevent his returning. 
to ca.mp, but suggested that accused return the next day tor treatment. 
Accused appa.r·ently returned to .,,1, tness I office several daya la.t.r, but 
received no further medioal treatment (R. 25). 

Aocused' a ri ghta were e:x:pla.illed to him by the law member, and he 
elected to testify lmder oath ooncerning Specifioation 2 of Charge I 
·(R. 26). He went to Dallas on the verbal authorization of his 'oonuanding 
officer on 19 February. (He admitted that he registered at a hotel with 
some woman, not his wife, as "Lieutenant and .Mra. Milton H. Snyder") 
(R. 39,40,61). On the night or 20 Februa.ry he became ill with what ha 
recognized from previous experience a.s sinus trouble (R. 27). Hi.a •voco" 
expired on 21 February (R. 27). On that day he went to Doctor Davi• for 
treatment for the sinus trouble. Doctor Davia performed an operation 
on his nose, a.nd, in response to accused's inquiry whether he would re
turn to camp, said that he could if he thought he could stand the train 
or bus ride. If not, accused was to return to him the next d~ for 
further treatment (R. 41). 

While in Dalla.s accused had becon:e acquainted with a young lady 
by the :name of Nola Allen. She said that she was going to show him a 
way "to make a lot of money11

, and by her other conversation led accused 
to believe that "I was being asked to engage in either some form of 
subversiw activity or in something that. I knew would be illegal" (R. 27). 
Accused was to meet "a man from Mexico City" at a. dinner party who was 

http:Februa.ry
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to show him how to make this money. Before he went to the dinner he 
went to "one Mr. Jenkins" of the Federal Bureau of Investigation at 
Dallas, to whom he told the foregoing facts. Mr. Jenkins agreed that 
subversive activities might be involved, and instructed him to attend 
the dinner party and to learn what proposition would be ma.de to him. 
Actually all that happened was that he was told by the man from Mexico 
City that any time he w&nted to go down to Mexico City "to look around", 
the man would wire him the money to come (R. 28). 

Accused saw Jenkins again the next day. Jenkins was convinced that 
soma sort of subversive activity was involved, promised to assign his 
agents to the investigation, and instructed accused to keep in touch 
with the various people he had met. Several days later accused again . 
saw Jenkins, who told hbl that his services were no longer needed, where
upon accused returned to camp (R. 28). 

Accused also claimed that on 21 February he had sent a telegram to 
his organization, saying that he wa.s unable to leave Dallas ·due to ill
nes.a, and giving Doctor Davis' name and address. He did not.give his 
own e.ddres:i, however, or telephone to ca.mp to determine whether he had 
per.mission to remain away. He admitted that he received no reply to 
his telegram, that he did not tell the Military Police about his suspi
cions concerning Miss Allen, and that he wa.a not ill with sinus trouble 
as of 23 February (R. 29, 37-39, ,2). 

4. Accused offered no explanation for his first unauthorized ab
sence. The court obviously did not believe his reasons for the second. 
Neither does the Boe.rd of Review. The elements of both offenses are 
found in the prosecution's evidence. 

5. War Department records show that accused is 24 years of age. He 
graduated from high school in Akron; Ohio, and attended Kent State (Ohio) 
University and Akron Uni_.versity for a. total of 3-1/2 years, but did not 
gra.due.te. He entered the Army on August 1, 1942, as a. voluntary officer 
candidate, attended the Tank Destroyer School, Camp Hood, Texas, and 
was honorably discharged a.a an enlisted man and comnissioned a second 
lieutenant, Army of the United States, on 17 Maroh 1943. 

6. The court was legally constituted and had jurisdiction of the · 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were coill!llitted during the trial. In the opinion 
of the Board of Revie,r the record of trial is legally sufficient to 
support tho findings and sentence and to warrant confirmation of tho 
sentence. Dismissal is authorized uponc::~iction of violation of Article 

of War 61. ~ 
~ , Judge Advocate. 

'<:""~ (?. . , Judge Advocate. 

, Juige Advocate. 
- 3 - nn. !..es.ve ., , ,'ht1~ A.~VOO"'-te. 

-?~£;;;;a%~;: 
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1st L".lde 

War Department J A G O - To the Secretary of War.' . . . ··z 7 JUN 1944 
1. Herewith transmitted for the action of the President are the 

record of trial e.nd the opinion of the Board of Review in the case of 
Second Lieutenant Aalton H. Snyder (0-1824524), Army of the United 
States. 

2. I oonour in the opinion of the Boa.rd of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
a.nd to warrant confirmation thereof. Accused's repetition of his of
fenses shows that he rui.s no.proper appreciation of his responsibilities 
as a commissioned officer. I recoI!l!OOUd that the sentence be conf'irmed 
a.nd carried into execution. 

3., Inclosed a.re a draft of JJ.. letter for your signature_ trans
mitting the record to the President for his action and a form of Exe
cutive actton designed to carry into effect the recommendation herein
abo"V'e' made, should such action meet with approval. 

~ (:!., ~o~ 

}4rron C. Cramer, 
Major General, 

The Judge Advocate General. 
3 ·rnols. 

Incl.1-Reoord of trial. 
Inol.2-Dra.ft of ltr. for 
sig. Seo. of War. 

Incl.3-Form of Ex. action. 

(Sentence confirmed. G~C.M.o. 404,. 27 Jul 1944) 

- 4 
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~·:AP. DEPAETkENT 

Services of Supply 
In the Office of The Judge Advocate General 

'Vashington, D. C. 

CM 256840 12 Jul 1944 

UNITED STATES 

v. 

First Lieutenant HOMER J. 
PAGE (0-364)24) 

) 
) 
) 
) 
) 
) 
) 
) 

ALASKAN DEPARTMENT 

Trial by G.C. '..I., convened at 
Fort Richardson, Alaska, 
13 January 1944 and 5 Way 1944. 
Dismissal and confinement for 
one (1) year. Disciplinary 
fu.rracks. 

CHARGE I: "Violation of the 94th Article of "Tar. 11 

Specification 1.-"In that First Lieutenant Homer J. Page, * * * 
Infa~try, then of the*** Infantry, did, at Fort Richardson, 
Alaska, on or about 20 October 1941, present for approval and pay
ment claims against the United States by presenting to Lieutenant 
Colonels. C. Page and W~jor R.R. Doolen, finance officers at 
Fort ldchardson, Alaska, officers of the United States, duly 
authorized to approve and pay such claims, in the amounts of ~18.60 
for subsistence allowance and !60.00 for rental allowance, as a 
married man with a lawful dependent wife, from l October 1941, to 
31 October 1941, which claims were false and fraudulent in that the 
said First Lieutenant Homer J. Page was not married and did not 
have a lawful dependent·wife during said period of time, and were 
then known by the said First Lieutenant Homer J. Page to be false 
and fraudulent." 

Specification 2.- 11In that First Lieutenant Homer J. Page, * * * 
Infantry, then of the -:i- -i.• * Infantry, did, at Fort Richardson, 
Alaska, on or about 20 November 1941, present for approval and 
payment claims against the United States by presenting to Lieutenant 
Colonels. c. Page and Major R.R. Doolen, finance officers at 
Fort Richardson, Alaska, officers of the United States, duly 
authorized to approve and pay such claims, in the amounts of 
$18.00 for subsistence allowance, and t60.00 for rental allowance, 
as a married man with a lawful dependent wife, from 1 November 
1941 to 30 November 1941, which claims were false and fraudulent 
in that the said First Lieutenant Homer J. Page was not married and 
did not have a lawful dependent wife during ~aid period of· tL'TI.e, 
and were then known by the said First Lieutenant Hor.er J. Page to 
be false and fraudulent. 11 · _,. · 
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Specification J.-"In that First Lieutenant Homer J. Page*** 
Infantry, then of the*** Infantry, did, at Fort Richardson, 
Alaska, on or about 20 Iecember 1941, present for approval and 
payment claims against the United States by-presenting to Lieut
enant Colonel s. c. Page and Major_ R. R.· Doolen, finance officers 
of.the United States, duly authorized to approve and pay such 
claims, in the amounts of $18.60 for subsistence allowance and 
$60 .00 for rental allowance, as a married man with a lawful depen-

~ dent wife, from 1 December 1941 to .31 Tocember 1941, which claims 
were false and fraudulent in that the said First Lieutenant Homer 
J. Page was not married and-did not have a lawful dependent wife 
during said period of time, and were then known by the _said First 
Lieutenant Homer J. Page to be false and fraudulent." 

Specification 4.-"In that First Lieutenant Homer J. Page,*** 
Infantry, then of the*** Infantry, did, at Fort Richardson, 
Alaska, on or about the 20th day of January, February, March, April, 
May and June, 1942, present for approval and payment claims against 
the United States by presenting to Lieutenant Colonel S. C. Page and 
Major R'. R. l))olen, finance officers at Fort Richardson, Alaska, 
~fficers of the United States, duly authorized to auprove ard pay 
S\lCh claims, in the amount of Sl08.E:o for subsistance al~owances 

• and $.360 .00 for rental allowances, as a married man with a lawful 
dependent wife, from 1 January 1942 to .30 June 1942, which claims 
were false and frauddlent in that the'said First Lieutenant Homer 
J;page was not married and did not have a lawful dependent wife 
during said period of time, and were then known by the said First 

.Lieutenant Homer J. Page to be false and fraudulent." · 

Specification 5.-11In that First Lieutenant Homer.J. Page, * * * 
Infantry, then of the*** Infantry, did, at Fort Richardson, 
Alaska, on or about the 20th day of July, August, September, October 
a~d November, 1942, present for anproval and payment, claims 
against the United States by presenting to Lieutenant Colonels. c. 
Page and Major R. R. Doolen, finance officers at Fort Richardson, 
Alaska, officers of the United States, duly authorized to approve 
and pay such claims, in the amount of $10?.10 for subsistence allow
ances and $375.00 for: rental allowances, as a married man with a 
lawful dependent wife, from 1 July 1942 to .30 November 1942, which 
claims we.re false and fraudulent in that the said First Lieutenant 
Homer J~- Page was not married and did not have a lawful dependent· 
wife during said period of time, and were then known to the said 
First Lieutenant Homer J. Page to pe false and fraudulent. 11 

Specification 6.- 11In that First Lieutenant Homer J. Page, * * * 
Infantry, then of the*** Infantry, for the purpose of aiding 
another, viz,, Sally Glashoe, alias Sally Page, to obtain the approval 
and allowance of a claim against the United States, by causing to be 
presented to the Finance ·officer, United States Army, Washington, 
D. c., an officer duly authorized to approve and allow such claim, 
did, at Eort Richardson, Alaska, on or about 1.3 February 1942, make 
and use a certain ~per to wit: •Transportation Certificate For 
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Passenger Travel' (War repartment Quartermaster Corps Form 207, 
authorized 24 April 1923), which said paper, as he, the said 
First Lieutenant Homer J. Page, then knew, contained statements 
that a ~rs. Sally Page was his wife, a member of his immediate 
family, dependent upon him for supnort and entitled, un,:ler the 
act of 13 Ilay 1920, to transportation at public expense, or words 
to that effect, which statements were false and fraudulent in that 
the said !.:rs. Sally Page, alias Sally Glashoe, alias Sally Page, 
was not his wife, or dependent upon him for support, or entitled 
to transportation at government expense, and were then known by 
the said First Lieutenant Homer J. Page to be false an~ fraudulent." 

CHARGE 'II: "Violation of the 95th Article of 1JJ'ar." 

Specification 1.-"In that First Lieutenant Homer J. Page, * * ·:1-

Infantry, then of the*** Infantry, did, at Nome, Alaska, on or 
about 17 December 1942, with intent to deceive Captain Neil ·1. Phil
lips Jr., an investigating officer, officially state under oath to 
the said Captain Neil~. Phillips Jr., that at the time he, the 
said F'irst Lieutenant Homer J. Page, made application claiming 
allowance for a dependent wife starting from 1 November 1941; he 
believed he was married to one Sally Glashoe, alias Sally Page, or 
worus to that effect, which statement was untrue, and was believed 
by the said First Lieutenant Homer J. Page to be untrue, in that he, 
the said First Lieutenant Homer J. Page, at the time of making 
said application did not believe he was married to the said Sally 
Glashoe, alias Sally Page. 11 

Specification 2.- 11 In-that First Lieutenant Homer J. Page, * * * 
Infantry, then of the * * * Infantry, did, at Nome, Alaska, on or 
about 17 December 1942, with intent to deceive Captain Neil W. 
Phillips Jr., an investi.;:ating officer, officially state, under 
oath, to the said Captain Neil ''J. Phillips Jr., that he, the said 
First Lieutenant H9mer J. Page, had received, during the first part 
of December, 1941, a letter fran his friends telling him that he had y, 

not been married, or words to that effect, which statement was known 
by said First Lieutenant :iomer J. Page to be untrue in that he had 
not received such a letter. 11 

Specification J.-"In that First Lie1.1tenant Homer J. Page, * * * 
Infantry, did, at Fort Pichardson, Alaska, on or ahout 22 October 
1943, with intent to deceive 1.!ajor George R. "'lilkins, an investi
gating officer, officially state, under oath, to the said tfajor 
George H. 't'!ilkins, that he the said First Lieutenant Homer J. Page, 
had not received any allowance for a dependent wife for October, 
1941, or words to that effect, which said statement was untrue, 
and was known by the said First Lieutenant Homer J. Page to be 
untrue in that he, the First Lieutenant Homer J. Page, had in fact 
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applied for and received an allowance lor rental and subsistence 
for an alleged dependent wife for October, 1941. 11 

, ( Opinion of the 'Board of Review is CONFIDENTIAL) 

(Sentence confirmed. G.C.M.O. 476, 1 Sep 1944) 
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Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGQ 
CM 256869 

14 JUN 1944 

UNITED S

v. 

TATES ) 
) 
) 

FOORTH AIR FORCE 

Trial by G.C.!.f., convened· at 
) Army Air Base, Salinas., California., 

Second Lieutenant ARVID D. ) 4 '.lay 1944. Dismissal. and total 
BELGtJlir ( 0-762216), Air Corps. ) forfeitures. 

OPINION of the BOA.RD OF REVIEW 
RCUNDS., QA.1.'BRELL and FREDERICK, Judge Advocates. 

1. The Board of Review has examined _the record of trial in the 
case ot the officer named above and submits this., its opinion., t.o The 
Judge Advocate General. 

2. The accused -was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant Arvid D. Belgum, Air 
Corps, Squadron "T-2", 451st Army Air Force, Base Unit, 
Salinas, California, did, without proper leave, absent 
himself' from his post and organization at A:rrrry Air Base, 
Salinas, California, from about 15 April 1944~ to about 
i9 April.1944. 

He pleaded guilty to, and was found guilty of, the Specification _and 
Charge. Evidence of one previous conviction (AWOL and failure to obey 
lawful order of superior officer - the failure to obey b~ing, according 
to the staff judge advocate's review, a part cf his failure to report 
on time,. and all the result of having missed a train - for l'lhich a 
sentence of forfeitil)g {s6oo of his pay was imposed) -,;as introduced at 
the trial. Accused was sentenced to be dismissed tha service and to 
forfeit all pay and allowances due or to become due. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

J. ·Evidence for the prosecution: 

A duly authenticated extract copy of the morning report or 
accused's organization, Squadron T-2, 451st ~F Base Unit, Salinas, 
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California (R. 8, 12), for 19 April 1944, was introduced in evidence 
without objection (R. 8). It contained entries pertaining to accused, 
as follows: "fr dy to AWOL MOO the 15th" and 11fr AWOL to dy 1900 
the 19th". Ae~sed was absent from an inspection he was supposed to 
stand at s:oq o'clock, a.m., on 15 April 1944, a Saturday (R. 7, 10, 
11). A search was thereupon instituted for him, but he could not be 
located on the base (R. ?, 10). His tactical commander did not acain 
see accused until 7:00 o'clock p.m., on 19 April 1944. Accused had.no 
authority to be ..absent from the inspection on 15 April or from his 
organization between 15 and 19 April (H. 7, 8, 10). 

Upon cross-examination, accused's commanding officer, Hajor 
Rush, testified that it was the general practice in the organization to 
which accused was attached to release all officers on pass from 12:00 
o'clock, noon, on Saturdays until Sunday night (R. 7, 8). There was a 
rule in effect that their. local passes did not entitle officers to 
tra~l more than 125 miles from the air base, special permission from 
the commanding officer being necessary if this l:i.mit was to be exceeded 
(R. 11). 

4. Evidence for the defense: 

Accused, his rights having been first explained to him, elected 
to be sworn as a witness in his own behalf, and testified substantially 
as follows: 

It being permi2sible~ he spent Friday night, 14 April 1944, 
at a hotel in Salinas, California. He requested of the hotel personnel 
that he be. called Saturday morning in time to enable him to reach the 
air base in time for the eight o I clock inspection, but was not called, 

· so overslept (R. ·13). He ~1r,vertheless went to the air base, arriving 
there about eleven o'clock, a.m. (R. 13). He did not see any of the 
officers of his squadron. Upon checking his mail, he discovered a 
note in his box, requesting that he call operator 30, in Los Angeles, 
California. He called, and ,vas informed that his mother was ill (R. 13). 
Since he had bee~ absent from inspection that Morning, accused feared 
that a request by him for leave WJuld be denied, so he concluded not 
to ask for leave, but to go to Los Angeles that afternoon (Saturday) 
and return Sunday night (R. 13). It was the customary practice in his 
squadron to release all officers after the Saturday morning inspection 
until Sunday night, and they were not required to have any pass except 
their regular AGO passes (R. 22). He had never been informed that he 
was not supposed to go further than 125 miles from his station without 
special permission (R. 14). 

So, without obtaining permission (R. 14), accused left the air base 
at about 12:30·0 1clock, noon, (R. 13), caught a ride to Los A~eles, a 
distance of approximately 330 to 360 miles from Salinas (R. 14), and 
arrived there about twelve o'clock Saturday night (R. 13, 15). Heim
mediately reported to the hospital but was unable to see his mother 
(R. 15). He reported back to the hospital at.about six o'clock S:uziday 
mo_rning and remained with his mother 11off and on all day", until about 

- 2 -
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eight o'clock in the evening (R. 13, 15). He had intended to return 
to his station Sunday afternoon, but his mother was very ill at the 
time, so he stayed (R. 13). He thought his mother was suffering a 
recurrence of gall stone trouble (R. 13, 19), and neither she, the 
doctor, nor the nurses told him the cause of her illness (R. 19). A 
telegram to him from one of his bunk mates, urging him to return to 
his station, was 'delivered to his mother Sunday night (R. 13) (subse-
quent references fixed time as lfonday night, R. 20, 22). She did not 
lmow where to reach him, due to the fact he was spending the night with 
friends, and had not left their address with his mother, so he did not 
receive the telegram until Monday morning (R. 13), (Tuesday morning, R. 22). 
He thereupon checked the possibilities of getting transportation back 
to Salinas, and was informed that he would have to make reservations a day 
in advance (R. 14). His mother, who was a nurse in the hospital at which 
he visited her (R. 15), suffered another severe attack of her illness on 
Monday, so he remained over with her until Tuesday (R. 13). He spent 
virtual~ all of Monday and Tuesday with his mother at the hospital 
(R. 15, 16). His mother remained in bed all of Monday and most of 
Tuesday and did not work either day (R. 16, 17). On Tuesday he made 
reservations for his z:etn:rn to Salinas on Wednesday, and reached the 
air base at about five~~clock Wednesday afternoon, 19 April 1944 {R. 13, 
16). 

During cross-examination of accused, the prosecution introduced 
in evidence certified true copies of telegrams exchanged between the 
Field Director, American Red Cross (Salinas, Cal.) and the Glendale, 
California, chapter of that organization, relative to the illness of ac
cused's mother, accused's presence with her, and the time of his arrival 
and departure (R. 17; Exs. 2, 3, 4, 5). The Glendale chapter of the 
American Red Cross suppli9d the information that accused's mother 
stated she had bean ill Saturday and Sunday {15 and 16 April) with 
ptomaine poisoning, but had returned to work bionday, without consulting 
a doctor {Ex. 3); that accused arrived midnight of 15 April (Saturday) 
and left the m9rning of 19 April (Wednesday), having spent the first 
night and part of the next day with his mother and the remainder of time 
with friends (name and address unlmown); that a telegram denyine ac
cused's extension of leave was delivered to his mother at the hospital, 
but she was unable to advise him because she did not lmow his whereabouts; 
he left immediately upon obtaining the information the following morning 
(Ex. 5). These copies of tele;rams were introduced in evidence with 
the express consent of defense counsel, in full recognition that they were 
hearsay, to avoid calling accused's mother as a witness {R. 17, 18, 20). 

On redirect examination accused reaffirmed that his mother was 
sick on both Monday and Tuesday, that he was with her both days, and 
that she 'did not work either day (R. 18). The on~ time his mother did 
not lmow where to locate him was on Honday night when the telegram ar
rived, at which time he was staying with .friends (R. 20). He could 
not return Tuesday, because he was unable to get transportation until 
Wednesday (R. 22). 

- 3 -
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5. 'Ibe evidence, in conjunction with accused's plea of guilty, 
is legally sufficient to supPort the findings. While accused testified 
that he went t(? the air base Saturday morning, 15 April 1944, at about 
eleven o'clock and remained there for a short time, he did not report 
to his superior officers for duty. It was customary for all officers of 
his squadron to be released from duty following the Saturday inspection, 
which was held at eight o I clock in the morning, but accused was absent 
without leave from that fonnation and was not present to be excused with 
the other officers. No question is presented for discussion with 

. reference to his absence on Monday, Tuesday, and Wednesday, 17, 18 and 
19 April•. 

The copies of tele~s (ha. 2-5) introduced in evidence are 
hearsay and secondary evidence, and serve to impeach the testimony of 
accused, but counsel for defense, with full knowledge of his right to 
have them excluded upon cbjection, expressly consented to their admission. 
There is nothing in the record to indicate that this was done without the 
full knowledge and acquiesence of accused. Under these circumstances, 
the Board of Review is of the opinion no error was connnitted in admitting 
this evidence. Furthennore, in view of accused's plea of guilty and the 
fact that the evidence is otherwise sufficient to support the .t:lndings 
and sentence, no prejudice to the substantial rights of accused appears 
to have resulted. 

6. War Department records disclose that accused is 23 years of· 
age and is unmarried.· He is a high school graduate and attended th4 
A & M College of New ~co for one-hall year. He was employed in an 
aircraft factory immediately before enuring the service. He entered 
training as an aviation cadet on 15 March 1943 and, having successf'ully 
completed his course of· training, 'W8S commissioned a temPorary- second · 

· lieutenant, Army of the United States, on 5 December 1943. He entffred 
on active duty the same day at Iulce Field, Arizona~ ,,.. 

?. The court was legally constituted. No errors injuriously af
fecting the substanti&l rights of accused •re committed during the 
trial. The Board of Review is or the·opinion that the record ot trial . 
is legally sufficient to support _the findings and sentence, and to 118rrant 
con.f'irma.tion of the sentence. ·· Dismissal is authorized upon conviction ot 

a nolation of ArticT~ , Judge Advocate, 

6,laOI·~'< /t.£1M&L?/? , Judge Advocate. 

~(, Judge Advocato, 

.:: 

- 4 -
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1st Ind. 

Uar 1.:epartr.ent, J.A.c.o. 2 1 JUN 1944 - To the Secretary of Uar. 

1. He!·ewith trans,.,1i tted for the action of the President are the 
record of trial and the opinion of the ~oard of Revi~w in the case of 
Sec~nd Lieutenant Arvict D. Self,Ulll (0-?62216), Air Corps. 

?.. I concur in the opinion of the Board of P~view that the record 
of trial is legally s11.fficient to support the. findings and sentence and 
to warrant confim.a tion of the sentence. Evidence of one "'.)revious con
viction was introduced. I recottnend that the sentence be confirmed but 
that the forfeitures be remitted, and that, as thus modified, the sen
tence be ca.rried into execution. 

3. Inclosed are. a draft of a letter for your signature, trans
mitting the record to the President for his action, and a fonn of 
Executive acti~n designed to carry into effect the above recommendation, 
should such action nee~ with approval. 

l.."yron C. Cramer, 
l~jor General, 

The Judge Advocate General. 

3 Incls. 
1 - Record of trial. 
2 - Dft. ltr. sig. 

of s/',r. 
3 - Form of action. • 

(Sentence confirmed but forfeitures remitted. G.C. M.O. 393, 
18 Jul 1944) 





JAR DEPt.R'Il1IBNT (373) 
Anny Service Forces 

In the office of The Judge Advocate General 
Washington, D. c. 

· SPJGV 
CH 256866 12 JUN JS44 

U N 1I T E D S T A T E S ) AR':iY AIR FORCES 
\ ) EA.STERN FLYIJ\'G TRAINING COU:1'.AND 

v. ) 
) Trial by G.C.!,t., convened at. 

Second Lieutenant CAREY R. ) Col1.l.lllbus, 1Iississippi, 9 May 
TIILBER ·(0-576692), Air ·) 1944. Dismissal. 
Corps. · ) 

OPINION of the BOARD OF REVIEW 
TAPPY, HARWOOD and TREVETHAN, Judge Advocates 

l. The Board or Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. · 

2. Accused was tried upon the following Charge and SJ)8citieation:. 
' 

CHARGE: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant Carey R. Wilber, Air Corps, 
Colwnbus Anny Air Field, Columbus, Mississippi, did, at 
Columbus, Mississ1ppi, on or about 6 February 1944, wrongfully 
and unlaw:fully contrl!ct marriage with one Inez Holoway, he, 
the said Second Lieutenant Carey R. Wilber, having a legal 
wife, viz. Marion D. Wilber, then living. ., 

The accused plec?,ded not guilty to and was found guilty of the Charge and 
Specification. No evidence of previous convictions was introduced.· He 
was sentenced to be dismissed0 the service. The reviewing authority ap
proved the sentence and forwarded the record of trial for action under 
Article of War 4s. 

3. The prosecution introduced competent evidence to prove that 
shortly before mid.night on 5 February 1944 accused called at the home 
of James c. Cockerham, Clerk of the Circuit Court, Lowndes County', -
Mississippi, and ?las received by Cockerham's daughter, Mrs. Willie ~e 
c. Wood (R. 10, 13). Accµsed requested a marriage licenee and Mrs. Wood 
isstted on~ to him, taking a blank form of license previously signed 
by her father and entering on it the necessary information (Ex. A,; R. 13). 
Her father was confined to bed as a result of a hear't·attack and had • 
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given his daughter instructions about filling out marriage licenses 
and affidavits on forms that he had signed in blank (R. 10). The 
license authorized the performance of the rites of matrimony betw"een 
Mr. Carey Wilbur and Miss Inez Holoway (Ex. A). Shortly after midnight 
of 5 February a couple giving the names Carey Wilbur and Inez Holoway 
were married by Jarres T. Searcy, Justice of the Peace for District 2, 
Lowndes County (R•. 7). Certification of performance of the marriage 
ceremony was entered upon the marriage license issued to Carey Wilbur 
and Inez Holoway (Ex. A). On 7 February the license so certified -was 
returned to the. office of the Clerk of the Circuit Court and entry of 
the marriage between Carey Wilbur and Inez Holoway was duly made in 

·the Harriage Book for 'Whites, No. 40, Lowndes County, Mississippi 
(Ex. C; R. 10, 11). . . , 

It was stipulated by the prosecution, defense and the 
accused that on 12 January 1938 the accused was married to Marion 
Diehl Wilber at Buffalo, New York, by the Reverend Leo R. Smith, and 
that 1farion Diehl Wilber "!'/aS living on 6 February 1944 (R. 6; see F.x. H). 

On or about 1 }larch 1944, Major Harold B. Leeton, Post 
Adjutant at Columbus Arroy Air Field, called accused to his office be
cause of certain information he had received w:iich indicated accused 
might have entered into a marriage ceremony with a Columbus girl while 
carrying a ~rion Wilber of Buffalo, New York, as ''beneficiary" on his 
pay voucher (R. 17). ,He did not threaten or extend any promises to 
accused, told him that he need answer no questions and that anything 

he might say could be used against him if there were a court-martial. 
Accused was then asked if he had obtained a divorce and he stated he 
had (R. 17). Thereafter, I1!ajor Leeton received a telegram from Buffalo, 
New York, and summoning accused again to his office, he exhibited the 

· telegram to him. Accused was asked if he understood his rights under 
Article of, War 24 and understood that anything_ he might say could be • 
used against him. Accused affirmed that he so understood and then 
~tated "that as far as he was concerned, the thing was up, or something 
to that effect" (R. 17). '.Yhen asked the meaning of such a statement he 
replied that "he had not received a divorce from Marion Wilber in New 
York and that he had married a girl in. Columbus, Mississippi" (R. 17). 

On 24 March 1944, the accused, after his rights had been 
fully: explained to him and without any threats or promises being made, 
elected to make a sworn statement to Second Lieutenant Levon V. Twyford, 
the officer appointed to investigate the instant Charge (R. 19). Ac
cused stated, in essential particulars, that he and his wife, Marion 
Diehl Wilber, had separated and both were agreeable to a divorce of 
their marriage. He was also dissatisfied-with his administrative work 
in the Air Corps believing that he was "primarily a cor:bat soldier". 
He found it :illlpossible to establish firm friendships with any of the 
officers at the field because of his attitude. He.met and became 
intimate with r~iss Inez Holoway with the eventual result that she be
ca~e pregnant. Although ~he knew of his existent marriage, she agreed 
to marry accused. This marriage was to be kept quiet until .accused 
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secured a divorce from ::arion Wilber. However, after hi~ marital 
affairs had been brought to light, the second marriage was annulled. 
Accused entered into this biga~ous marriaee because he felt he could 
not conscientiously permit N.iss Holoway to face the consequences o:f' their 
intimacy alone (Ex. G). 

4. After his rights had been fully explained to him, accused 
elected to take the stand and testify under oath in his own behalf'. 
He t::stified that he reported for duty at Col~bus Army Air Field on 
8 ?}ay 1943 and immediately made application for transfer to the 
Paratroop branch of the Infantry. He admitted his marriage to Marion 
Diehl and that there had been no divorce (R. 22). He also testified 
th.at he met and fell in love with Inez Holoway. They became intimate 
and her pregnancy resulted. To protect her they 'Were married on 6 February 
1944 and this marriage was termina~d by divorce on 12 April 1944 (R. 23, 
24; Ex. I). He entered into this second marriage guided by the dictates 
of his conscience and his sense of loyalty to ~iss Holoway (R. 24). 

During the·months succeeding September 1943, accused appeared 
to his brother officers to be in an unhealthy frame of mind and apparently 
wished a transfer from the Air Corps. Remarks uncomplimentary to the 
accused were passed among the officers and at an officers' party during 
that autumn a skit was produced satirizing the accused's efforts to 
transfer from the Air Corps and the accused 1s "troubles leading up to 
that" (R. 21) • 

5. At the inception of the trial, counsel for the defense chal
lenged one of the members of the court, M~jor Wilbert M. Becker, for 
cause. This member testified on his examination under oath that : 
sometime during the preceding six or eight months, while the accused 
was dissatisfied with his work in the Air Corps, he expressed a "belittling 
opinion" to the accused during an interview between the :two of them. It 
was used -and intended as a corrective measure by a superior toward a 
subordinate officer, the matter under discussion being'pu.rely a military 
one. Major Becker testified th&t he had no prejudice against the accused 
,vhich would affect him in deciding the present case and th.at he had 
formed no opinion of the accused's guilt or innocence (R. 3!., 3g). 
The challeng~.was ·voted upon by the court in closed session and by 
secret written ballot. It was not sustained and properly so inasmuch 
as no legitimate f.Tounds were proven to support it (MCM, 1928, ·par. 58~). 
The evidence failed to show'any hostility or prejudice on the part or 
this member toward the accused, or any other valid grounds for the 
challenge. · 

6. Bigamy has long been recognized as an offense under Article of War 
96 without reference to state laws (3 Bull. JAG 150). It is connnitted 
when one party enters into a contract or marria,ge while a former mar-
riage of that party still exists undissolved and the spouse of' that . 
marriage remains alive (Dig. Op. JAG, 1912-40, sec. 454 (18)). That the 

. accused committed this offense while in the military service is fully 
sustained by the evidence of the prosecution and the testimony of the 
accused. The. evidence su_sta:; ns the findings of guilty of the Charge 
and Specification. · 
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7. The accused is about 28 years of age. War Department records· 
show that he enlisted in the service on 13 September 1942 and was com
missioned a sec'Ond lieutenant on 3 March 1943. 

8. The court. was legally constituted and had jurisdiction or the 
person and the offense. No errors L,jttriously affecting the substantial 
rights of the accused were committed during the trj_al. In the opinion · 
of the Board ~r Review, the record of trial is legally sufficient to sup
port the findings of guilty and the sentence and to warrant confirmation 
of the sentence. Dismissal is authorized upon a conviction of a violation 
or Article of War 96. 

--->f1~·~~------------·---~.................-...._.._aa...-~, Judge Advocate. 
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SPJGV 
CM 256886 

1st Ind. 

War Department, J.A.G.O., .2. 3 JUW 1944 - To the Secretary of War. 

1~ Herewith are transmitted for the action of the President 
the record of trial and the opinion or the Board of Review in the 
case of Second Lieutenant Carey R. Wilber (0-576692), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings'o! 
guilty and the sentence and to warrant confirmation of the sentence. 
The accused was found guilty of bigamy committed in Lowndes County, 
Mississippi, and sentenced to be dismissed the service. I reconunend 
that the sentence be con.firmed and carried into execution. 

J. Consideration has been given to the attached correspondence 
from the accused, in which he requests clemency. 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom-
mendation, should such action meet with approval. ' · 

4 Incle. Myron c. Cramer, 
Incl.l-Record of trial. Major General, 
Incl.2-Dft ltr for The Judge Advocate General. 

sig S/'N. 
Incl.J-Corresp. tr accused. 
Incl.4-Form of action. 

(Sentence confirmed. G.C.M.o. 413, 27 Jul 1944) 
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WAR DEPAR'l'.WENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 

(379) 
SPJGH 21' JUN 1944 
CM 256909 

UNITED STATES ) EIGHTH SERVICE COMMAND 
) AID.!! SERVICE FORCES 

v. ) 

Second Lieutenant GEORGE L. 
RCBINSCN (0-1595128), 
Quartermaster Corps. 

) 
) 
) 
) 

Trial by G.C.M., convened at 
Camp Maxey, Texas, 12 May 1944. 
Dismissal, total forfeitures 
and confinement for ten (10) 

) years. 

OPINION of the BOARD OF REVIEW 
DRIVER, O'CONNOR and LCJI'TERHOS,Judge Advocates. 

1. 'lbe Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge Advo
cate Geooral. 

2. The accused was tried upon the following Charges and Specificationsa . 

CHARGE Iz Violation of the 64th Article of War. 

Specification: In that Seccnd Lieutenant .George L. Robinson, Eighth 
Service Canma.nd, Camp Maxey, Texas, having received a lallful 
command from Captain William A. Patrick, his superior officer, 
to go take charge of the pits, did, at Camp Maxey, Texas, oo or 
ab!ut 17 April 1944 willfully disobey the same. 

CHARGE IIz Violation of the 63rd Article of War. 

Specification: In that Second Lieutenant George L• Robinson, Eighth 
Service Command, Camp Maxey, Texas, did, at Camp Maxey, Texas, on 
or about 17 April 1944, behave himself with disrespect toward 
Captain William A. Patrick, his superior officer, by saying to 
him, "You are full of shit", or words to that effect. 

CHARGE III 2 Violation of the 96th Article of War. 

Specification: In that Second Lieutenant George L. Robinson, Eighth 
· -Service Command, Camp Maxey, Texas, did, at camp .Maxey, Texas, 

on or about 17 April 1944, wrongfully offer to engage in pb;ysical 
coroat with Private Curtis Shipe by saying to him, the said 
Private Shipe, 111 "Will take off my bars, God Damn it, and we will 
fightn, or words to that effect. 
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CHARGE IVs Violation of the 9.5th Article of war. 
(Finding of guilty disapproved by reviewing authority). 

Specificaticn: (Finding of guilty disapproved by reviewing authority). 

He pleaded not guilty to and was found guilty of all Charges and Spec.ifica
tions. He was sentenced to be "dishonorably dismissed" the service, to 
forfeit all pay and allowances due or to become due and to be confined at 
hard labor for forty (40) years. The. reviewing authority disapproved the 
findings of guilty of the Specification, Charge IV, and of Charce IV, . 
approved the sentence but reduced the period of confinement to ten (10) years, 
and forwarded the record of trial for action under the 48th Article of War. 

3. 'lbe evidence for the prosecution is substantially as follows: 
On 10 Aprl.1 1944 the accused. was attached for duty to the 696th Ordnance 
.AJnnll]nition Ccmpany, Camp Maxey, Texas, a separate or detached company under 
the command of Captain William A• Patrick, Jr. (R. 6a-7, 13). 

On 17 April 19Lh accused was in charge of the pits, at rifle range 
number 3, Camp Maxey, during target practice, supervising enlisted men in 
pulling and malidng targets. Private Curtis Shipe, one of the enlisted men 
assigned to pull targets, was standing outside the pits while some of the 
"boystt were wrestling. Accused came up and said "God damn it get back 1n the 
pits and stay in there. You never do anything at calesthenics. Looks like 
you could stay in there•. After Private Shipe returned to the pits the ac
cused came tack and told him to ma:rl<: a target. The accused returned later and 
told Shipe that he was going to take hill1 to the guardhoo.se. Private Shipe 
stated that he did nothing to· cause his removal frcm the pits and asked ac
cused the reason but accused did not tell 

1 
him. Accused told Shipe that if he 

did. not 11like it" he (accused) would take off hie bars and "whip" him. Ac
cused further stated, according to Shipe, that he could •lick11 anybody in the 
pits. Shipe spelled out his name for a corporal who wrote it down at the 
request of accused. Accused took Shipe to the firing line (R. 8-12, 14). 

Captain Patrick received a telephone cal1 from accused requesting 
permission to bril'l..g a soldier to the firing line. Captain Patrick stopped,the 
firing and accused brought Private Shipe out of the pits. Accused stated to 
Captain Patrick that Shipe bad been misbehaving and insisted on taking him 
to the guardhouse immediately. Captain Patrick inquired of accused the nature 
of the charges he was going to prefer against Shipe. Accused replied that he 
did not know but would 11figure out something to pin on him". Captain 
Patrick informed accused that he thought the matter could be handled in another 
manner later in the day without 11 rushing• Private Shipe off to the guardhouse. 
Accused insisted on making the trip to the guardhouse but Captain Patrick 
info~d him. he had made his. decision. Accused made some remarks to the effect 
that he did not like it" and •I don't know wha-+-, you are, but I am a soldiertt. 
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He also said "something about settling disputes of this nature by talcing off 
his bars". Accused wanted to continue the conversation and Captain Patrick 
again informed him that he could not take Private Shipe to the guardhouse. 
The accused then said "Captain, you are full of shit•. When asked by 
Captain Patrick what he said, accused repeated the statement. Captain 
Patrick informed accused that he had "stood for" about as much as he should 
from him and to consider himself in arrest in quarters. Accused said he did 
not want to walk to his quarters and was told he could wait until transporta
tion arrived. As no officer was in charge of the "butts" Captain Patrick 
told accused to take charge until his transportation arrived. Accused asked 
11is that an order" and, on being told that it was an order, said 11I refuse• 
and remarked that Captain Patrick should read the manual. He then sat in 
the ammunition truck until a jeep came, and he left in it (R. 9-11, 13-16, ·. 
19-30). 

On cross-examination Captain Patrick testified that when accused 
came to the firing line with Private Shipe he made some statement to the 
effect that Private Shipe had bee·n using profane langauge in the 11butts11 and 
indicated that the profanity had been directed at him. After questioning 
Private Shipe, Captain Patrick concluded that Shipe had used profane language 
language within the hearing of accused but ms not addressing accused. 
Captain Patrick further testified that he considered his order directing 
accused to take charge of the pits as temporarily releasing accused from 
arrest (R. 16-18). 

Five enlisted men 19ho overheard the conversatfon between Captain 
Patrick and accused testified substantially the same as Captain Patrick except 
in a,few particulars. ·First Sergeant George E. McCormick testified that when 
Captain Patrick asked acrused what charge he was going to place against 
Private Shipe the accused answered that he did not care to discuss the matter 
in the presence of the enlisted men, but if the Captain would •step aside" 
he ll'Ould tell him. Captain Patrick did not "step aside". Sergeant Walter 
Jackson did not overhear ~e entire conversation between Captain Patrick and 
accused but as he remembered the incident he believed that accused was 
ordered to go to the pits before he was placed in arrest. According to Private 
John Kakule the accused told Captain Patrick that Private Shipe swore at 
him in the pits and accused wanted to take off his ba?S and "whip the ass off 
of him" (R. 19-20, 22-24, 28). 

4. F'or the defenee: 

In a prepared unswom statement read to the court accused stated 
that on 17 April 1944 Captain Patrick placed him in charge of the pits on the 
rifle range. The enlisted men under his charge were "horse playing" outside 
the pits and he told them to stay inside as he did not know when the firing 
would start. A few minutes later he noticed Private Shipe outside the pits 
throwing stones and said to him "You never do anything right when it comes to 
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calisthenics and I am quite sure that it would require little effort for 
you to sit inside". Later on he found Private Shipe marking the wrong 
target and told him to mark the target which was being fired upon. Shipe 
replied by saying "Every God Dam time I try to do something, somebody 
comes fucking with me". Accused stated that he then asked Shipe his name 
an:i requested that "Cpl. Smith" write it down. Private Shipe gave his 
name in three parts beginning with his last name and when accused tolldl. him 
to repeat his full name in its correct order Shipe replied that he had 
given it to him cnce. Accused again asked him to repeat it and Shipe 
called over to Corporal Smith, . saying "My name is Shipe and not Shit or 
Ship. Tell him how to spell it Cpl. He doesn 1t know how, its a Jewish 
namett. He then told Private Shipe that he was taking him to the stockade 
because of his cursing and the remarks he had made to the corporal, to 
which Shipe replied that the remarks had not been addressed to accused but 
were made to the corporal and the man working on the target with him• When 
they arrived at the firing iine accused told Captain Patrick what had hap
pened in the pits an::i that he was going to take Private Shipe to the stock
ade. Captain Patrick said they would talk the matter over and accused re-
plied that "it was very little talking to be done when an enlisted man · 
curses at his officer". Captain Patrick said accused would be putting him 
"on the spot" i£ he took Shipe to the stockade arrl accused answered that he 
could not "help that" (R. 30, 34). 

When Captain Patrick asked accused w.hat charge he was going to 
prefer against Shipe he requested Captain Patrick to step aside so they 
could talk but Captain Patrick refused, saying that as far as he was con
cerned the talldng was over. Accused stated that he was "greatly" em
barrassed as he did not feel that it was the right attitude for the coygmand
ing officer to take toward a junior officer in the presence of enlisted 
men. He then asked Captain Patrick what "kind of a soldier" he thought 
Private Shipe would make and Captain Patrick stated "Lieutenant, you must 
not forget that sane of r.rry officers are not soldiers" and added that he -was 
referring to accused. He said "You are being reclassified. You are no 
soldiertt. Accused stated he replied t..l-iat he was a soldier and added "but I 
do not know what you are and if Pvt. Shipe is so bad that he can't obey 
anyone ar take orders from anyone I will gladly take my shirt off and take 
care of him". He further stated that after he called the attention of 
Captain Patrick to the fact that during t..'fie firing that morning only fourteen 
shots out of approxima·;ely five hundred had hit the targets Captain Patrick 
:informed "him that he was not taking "any more" from him and' that he would 
either stlV and woik or consider himself under arrest. · The accused stated 
that he demanded respect and would mt work in the company if he could not 
get it because he did not allow men to curse him. Captain Patrick told him 
that he was not •in a position to demand anything" and said "consider your
self under arrest in quarters, and you had better be in your quarters when 

get back" e Accused asked for transportation and was told that he would 
have to wait until transportation aITived, but in the meantime to "go back 
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and take charge of the pitsn. According to accused he then asked "Captain, 
is that an order?" and Captain Patrick replied nyes. Why, do you refuse it?" 
Accused then stated 11Yes, sir, I do", and called the attention of Captain 
Patrick to the manual. He did not doey the order because he felt it was 
illegal under Army Regulations stating that one in aITest could not exer
cise command functions. Being in charge of 81 men in the pits would place 
him in the positfon of exercising a command function (R~ JO, 34). 

With reference to his disrespectful conduct toward Captain Patrick 
{Chg. II) the accused stated that he did not recall making the statement 
but "in the midst" of his anger and emba?Tassment in front of the enlisted 
men, and incited by the refusal of Captain Patrick to support his efforts at. 
maintaining discipline, it was "quite possible" that he did say atyou are full 
of shit" {R. 30, 34) • 

5. a. Charge III: The evidence shows that on 17 April 1944 the accused 
was in charge of the enlisted Iren operating targets in one of the pits on the 
Camp Maxey rifle range. Before firing started he reprimanded Private Curtis 
Shipe for not remaining in the pits. He later heard Private Shipe using 
profane language which he believed was directed at him. He infonned Private 
Shipe he was goi~ to take him to the guardhouse and if Shipe "did not like it" 
he would take off his bars and 11whip• him. He took Private Shipe to the 
firing line and in the presence of the commandi~ officer and enlisted men 
again offered to ts.take care of" Private Shipe. 'Ihe conduct exhibited by ac
cused in offeri~ to remove his bars and 1'hip Private Shipe was clearly to the 
prejudice of good order and military discipline. 

b. Charge II: Captain William A. Patrick, Jr., the commanding 
officer of accused, refused to give accused permission to take Private Shipe 
to the guardhouse, stating to accused that the matter could be disposed of 
later in the day. Accused was insistent and intimated that Captain Patrick 
was not a soldier. Yihen Captain Patrick again infonned accused that he bad 
made his decision the accused stated, "Captain, you are full of shit"! When 
asked what he had said the accused· repeated the statement and Captain Patrick 
placed him :1n a?Test in quarters. 

The accused stated that in the midst of his ange;- and embarrassment 
in front of the er.listed men he might have told Captain Patrick he was "full 
of shit" but did not remember ma.king the statement. 

The evidence shows that accused behaved himself witr. disrespect 
toward his superior officer by using the disrespectful language as alleged and 
sustains the finding of guilty of the Specification. 

· c. Charge I I It is shown by the evidence and admitted in the un
sworn statanent of accused that after being placed in arrest and while awaiting 
transportation back to his quarters he was told. by Captain Patrick to take 
charge of the pits until his transportation arrived. The accused asked whether 
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the Captain was giving him an order and on receiving ~ affirmative reply 
said, 11 I refuse". The accused stated that he did not obey because he felt 
the order was illegal in that an officer under arrest is prohibited from 
performlllg canmand functions., and in taking charge of 81 men in the pits 
he would be exercising command. · 

An accused cannot, be convicted for failing to obey an illegal order 
of his superior, but a subordinate who refuses to obey an order to perform 
a milltary duty en the ground that the oroer is illegal does so at his 
peril (MCfl, 1928, par.134~). The Board of Review is of the opinion that the 
order given by Captai.>1 Patrick to accused to take charge of the pits was 
legal. The order itself removed any impediment existing as a result of the 
arrest of accused as it was a constructive :rslease from the arrest (Dig. Op. 
JAG, 1912,-p. 480; Winthrop's Military Law, and Precedents, p. 118). The 
evidence shows that accused willfully failed to obey the order and sustains 
the finding of guilty of this Specification. 

6. The form of the sentence adjudged, to be "dishonorably dismissed 
the service", is unusual. To be dismissed the service is in itself a dis
honorable termination of a career as an officer in the Anny. The word 
"dishonorably" is superfluous, adds nothing to the sentence or· dismissal, 
an:i may be disregarded (CM 241597, Fahey). . 

7. Careful cmsideration has been given to a brief submitted by accused. 
The assignment of error set forth therein has been discussed_ by the Board of 
Review in paragrarh 5,£ of this opinion. 

8. 'lbe accused is 20 years of age. The records of the Office of The 
Adjutant General show his servi ca as follows: Enlisted service ,from 25 
February 1943; appointed temporary second lieutenant, Anny of the United 
States, from Officer Candidate School, and active.duty, JO July 1943. · 

9. The crurt 1ras legally constituted. No errors injuriously affecting 
the substantial rights of accused were committed during the trial. The Board 
of Review is of the opinion that the record of trial is legally sufficient to 
support the approved findings of guilty and the sentence and to warrant con
firmation of the sentence. Dismissal is authorized upon conviction of a 
violation of the 63rd, 64th or 96th Article of War. 

., Judge Advocate. 

______(~On_L_ea_v_e_)______., Judge Advocate. 

_..,~-t-t-r..'!""----------·__;_.=----'' Judge Advocate. 
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1st Ind. 

War Department., J ..A..G..O • ., 3 O JUN 1944 - To the Secretary of War. 

1. He·rewith transmitted for the action of the President are the record 
of trial and the opinion of the Board of Review in the case of Second 
Lieutenant George L. Robinson (0-1595128)., Quartermaster Co11)s. 

2. · I concur :in the opinion of the Board of Review that the record of 
trial is legally sufficient to support the findings of guilty and the sen
tence and to 1Varrant confinna.tion of the sentence. The accused willf~ 
disobeyed a lawful command of his .superior officer (Spec. Chg. I)., behaved 
himself with disrespect toward the same superior officer {spec •., Chg. II), 
and wrongfully offered to engage in physical combat with a private (Spec., 
Chg. llI). I recommend that the approved sentence to dismissal, total for
feitures and confinement at hard labor for 10 years be confirmed., but in 
view of the youth and inexperience of accused and in order that he be made 
eligible for immediate induction as an enlisted man, that the forfeitures 
and confinement adjudged be remitted and that the sentence as thus modified 
be carried into execution. 

J. Inclosed are a draft of a letter for your signature., transmitting 
the record to the President for his action, and a form of Executive action 
caITYi,ng into effect the reconunendation made above. 

Myron C. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.1-Rec. of trial~ 
Incl.2-Drft. ltr. for sig. 

Sfl{. 
Incl.J--E'orm of Action. 
Incl.4-Ltr. fr. Sec. to Mrs. 

Roosevelt, 6/24/44,to 
General Cramer, w/J incls. 

( Sentence confirmed but forfeitures and confinement remitted. 
G.C.M.O. 427, 4 Aug 1944) 
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·,iAll. DiPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washinr;ton, D.C. 

SPJGK (387)
c::.: 256955 

15 JUN 1944 

U N I T E D S T A T E S ) AREORED CENTER 
) 

v. ) Trial by G.C.M., convened at 
) Fort Knox, Kentucky, 12 May 

Second Lieutenant CHAl1Ll:.S ) 1944. Dismissal and total 
GQ"CI.DOU, JR. (0-1017104), ) forfeitures. 
Infantry. ) 

OPINION of the BOARD OF REVIEW 
LYON, AllDRI~WS, EOYSE and smr.mFil:ID, Judge Advocates. 

1. '£he record of trial in the case of the offi rer named above has 
been exar,1ined by the Board of Review and the Board submits this, its , 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tions a 

CHA.i{GE: Violation of the 61st Article of War. 

Specification lt In that 2nd Lt Charles Gordon, Armored Command 
Officers Replacement Pool, Annd Repl Trng Center, Fort Knox, 
Kentucky, did, without proper leave absent himself from his 
cor.una.nd at Fort Knox, Kentucky, from·about 22 February, 1944, 
until about 8 March, 1944. · · 

Specification 2 a In that 2nd Lt Charles Gordon, •: • • did, 
without proper leave absent himself from his co:rmnand at Fort 
Knox, Kentucky, from about 14 March, 1944, until about 28 
March, 1944. 

He pleaded guilty to and was found guilty of the Charge and both Specifi
cations. No evidenoe of previous convictions was introduced. He was sen
tenced to dismissal, to forfeit all pay and allowances due or to become 
due, a.nd to be confined at hard labor for ten years. The reviewing au
thority approved the sentence, but remitted the confinement imposed, and 
forwarded the record of trial for action under Article of War 48. 

3. In view of the accused's plea of guilty, the prosecution intro
duced no evidence. 

4. Defense. 

The accused, after being fully advised of his rights to testify under 
oath or to make an unsworn statement· or to remain silent, elected to testify 
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under oath. In substance, h~ stated that for seven months previous to his 
misconduct he had been a patient at Nichols General Hospital. Upon his 
release from the.hospital he was given a leave of absence of seven days 
which was extended a number of tilres. Bis leave expired on 22 February 
1944, on which date he should have returned to duty at Fort Knox, Kentucky. 
Accused remained at his home at Glendale, Long Island, from 22 February 
to 8 March 1944, on which latter date he entered Fort Jay Station Hospital 
for what he thought was a little heart attack. He told the hospital au
thorities that he was on leave. Upon his release from Fort Jay Hospital 
on.14 March 1944, instead of returning to his organization as he was in
structed to do by the hospital authorities he went to his home at Glenda.le 
and remained there until 27. :March 1944, "trying-to figure out exactly what 
to do". · ·He returned to Fort Knox on 28 March 1944 and a.gain entered the 
hospital, where he remained until about 12 April. Accused stated that 
he enlisted in the ArrrC'j and that a~er one year of enlisted service he was 
selected for the Armored Force Officer Candidate School, Fort Knox, Kentucky. 
He stated that throughout his enlisted service he had spent only two days · 
in a hospital, and after receiving his commission as a second lieutenant 
on 21 W.arch 1943, he had spent the greater part of his time in a hospital. 
Yjben asked to explain to the court why he had absented himself without leave 
as a.lleg:d in 'the Charge and Specifications, accused stated a 

11Well, for sometime I have felt that I was emotionally in
capable of co:mma.nding troops J at the·· slightest provocation I would 
lose my head and become excited; I seemed to lose my head and every
thing at the moment. I was constantly dreading sone, man would be 
injured or killed, and because of that dread I constantly just 
blowed up and I just couldn't seem to control it; I tried my best 
and tried very hard to control that dread. Still since I came in 
the .Army my idea was to get a commission and go as far as I possibly 
could. I enlisted in 1£8.rch, 1942. I was in a state of mental con
fusion, I didn't know whether to go on and have happen would I 
feared would happen by these periods of my losing my head and blow
ing up or just reporting in and reporting to the hospital and telling 
them my story of exactly how I felt, giving up everything that I had 
worked for from the beginning. I just didn't want to do that. I 
didn't vrant to see all the time and effort-spent in ma.king me an 
officer just thrown away, and I just didn't knmv what to do. I 
didn't know what decision to make until I reported here on the 
28th of Mil.rch a.t the Station Hospital and told them a complete story 
of how I felt. 11 (R. 6-7) · 

Accused further stated that he had tendered his resignation from the Army 
"approximately five weeks. a.go", but that no action had been ta.ken thereon. 
He added that if he were discharged from the service he would have no ob
jection to reenlisting (R. 6-10). 

5. Vfa.r Department records show that accused is 23 years old. He 
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attended Brooklyn College three years, but did not graduate.· On 20 March 
1943, upon the compietion of the prescribed course at the .Armored Force 
Officer Candidate School, Fort Knox, Kentucky, accused was commissioned 
a temporary second lieutenant, Infantry, .Army of the.United States. 

6. The court was legally constituted and had jurisdiction of the 
person a.nd the subject matter. No errors injuriously affecting the sub
stantial rights of accused were committed during the trial. .In the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the findings ·of guilty and the sentence a.a approved by the 
reviewing authority and to warrant confirmation thereof. Dismissal is 
authorized upon conviction of a violation of Article of War 61. 

Judge Advocate. 

Judge Advocate. 

Advocate. 

Advocate. 

(Resigned) 





WAR DEi!Jti:.J:;;;:'l' 
.Arrrry Serv.lce Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

Sl'JGN 
C1.i 257015 

U 1; I T E D S T A 'l' E S ) 
) 

v. 
/ 

) 
) 

Trial b~1 G.C.tl., convened at 
Fort Benning, Georgia, 5 I.:ay 

Second ~ieutenant JAMES F. ) 1944. 11.smissal and total 
P.EID (0~1314060), Office~~ ) forfeitures. 
Replacement Pool, The ) 
Infantry School•. ) 

OPINION(pf the BOARD OF REVIE'J 
LIPSCui:::3, SHEPHERD and GOLDEN, Judge Advocates· 

l. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. · · 

2. The accused v1as' tried.upon the folJ.ewing. ,Charges and Specifi-
cations: · · >< · · .,.. . · ' 

CHARGE I.: VioJati.on of the 96th Article of Uar• 
. -·.;.I,-_.. ,_ 

Specification: In that 2nd Lieutenant Ja:znes'. F; Reid, 
··Officers Replacement fool, The Infantr;y :school, 

was at Columbus, Georgia on or about 29 March 
1944, disorderly in uniform in a public pl;lce, 
to wit: Good Lats Cafe, 100,:-Broadway. . 

C!WtG:C: II: Violation of the 95th Article of War. 

Specification: (Disapproved bf the reviewing authority). 

He pleaded not guilty to and Ylas found guilty of both Charges and the 
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Specifica~ons thereunder. He was sentenced to be di..smissed the 
service and to forfeit all pay and allowances due or to become due. 
The reviewing authority disapproved the findings of guilty of the 
Specification., Charge II., approved the sentence and forwarded the 
record of trl-ru. for action under Article of War 48. 

3. The evidence for the prosecution shows that the accused visited 
the Good Eats Cafe., 1007 Bz:oadway., Coltunbus, Georgia, on the nights of· 
March 28 and 29., 1944. The cafe's dining room floor was comparatively 
small being about 25 by 35 feet in size. The kitchen was located next 
to the dining room and the men's rest room was just beyond the kitchen. 
On the first night, the accused arranged to meet a waitress, ·11ary Wright., 
previously unknown to him.,· at. one o ' clock the next morning in front of 
the cafe. The waitress -who consented to the "date" 'With accused be
cause "he wouldn't take no for an answer" failed to keep the appoint
ment. On the following night., the accused returned to the cafe at 
approximately eight or nine o 1 c;tock., and insisted that :Miss "i'lri.ght wait 
upon him. She did so and he "bawled her out"· for not keeping the date 
on the preceding night. Then the accused· told 11everyone in the cafe he 
had a hotel room for" her "so that everybody could pear" or that "It's 
a hell of a waitress that :will make- a date and have me get a hotel room 
and then won't go" or words to that effect. There were several peop]e 
present., both civilians and soldiers, at this time - one witness testi
fying the numb!3r was 25, another testifying 5 or 6. The accused 
followed Miss 17right to the kitchen several times. He asked her for a 
"date", and then he asked another wait.:-ess, Girlie Sellers, ,for a 11date 0 • 

The O'Wl'ler of the restaurant told Miss Wright to maJ:e the accused leave 
·her alone. During the evening., the accused went to several tables and 
drank beer with some enlisted men. He was not drunk. The accused 
.followed the waitresses 11all over the place from one table to another". 

· A sergeant who was in the cafe told the accused that if he muld pull 
off his bars that the sergeant would pull off his stripes, go outside 
and beat "hell· out of him". T11e accused merely sniled at him. Later 
in the evening, he went into the kitchen, backed a 15 yaar old negro 
girl, Ernestine Mitchell, against a sink and said., "If you go out in 
back with me I'll give you ~3.0011. The girl then "ran away" and told 
Mr. John.S. Dokas, the cafe owner, of the accused's statement to her. 
The accused left the kitchen 'With Mr. Dokas and they went to the cash 
register in the cafe. The owner told the accused, in the presence of 
the negro girl, ,mat the latter had said. The accused denied making 
the statement. Mr. Ibkas ,called the M.P. 's and at about midnight 
took the accused by the arm and pushed .him out of the cafe. Captain 
Marshall E. Bullock of the Military Police arrived at the cafe after 
the accused had left•. He then drove down Broad Street and saw the 
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accused. ~a,n enlisted man. Captain Bullock asked the accused if' he 
had been i~.tbe Good Eats Cafe to which, the accused replied that. he 
had not. He l'eturned with the accused to the cai'e where the accused 
was identifiecf~ The· accused then stated 110h, yes, this is the place" 

. (R. 6-10, 14-1~, 17-19, 20-'Zl, 29-33, 35-36). . 
r 

. 4. The accused, after his rights relative to testifying or re-
. maining silent had been e:;p lained to him, testified that on the night 

0£ 28 March he had stopped by the ca£e for a bottle of beer and had 
· asked the ffblond wa.itress" if there was .. any place around town open for 
officers. She 1x>ld him of such a place and said that· she would like to 
go Yd.th him, and in response to the accused's question, said that she· 
.finished her work at midnight and would meet him in front of the cafe 
after ·that time. The accused returned in a cab at about 0030 o'clock · 
but was unable to locate her. On the next night while passing the cafe, 
the -waitress motioned with her hand and smiled at a~used who then 
entered the cafe. The waitress came to where the accused had seated 
himself' and asked him if he had tried to meet her the preeeding night 
to which he replied. in .the atfi-rma.tive. She told him that she was 
sorry that she had not met him but that she had been tired. The waitress 
retume d, repeatedly to his table. Either the accused or the waitress 
sa±d something about her going 1Vith him. that nieht when she was through 

· 'WOrkiDg.· 'At about 10:15 p.m•.he walked to the rest ·room and on his re
turn 'he was"'asked by a stai'.f sergearit and a corporal tb join them in a 
bottle of beer which had already been purchased. The accused did. so 
and ordered another_ round of beer. ·The sergeant told the accused that 
the lfboss• didn't like the 'idea of the 11blond1s talking with him". The 

'.•t;>lc;,oon whispered to· t,be accused not to he mad at her but the boss did 
not ·like her ~ -with him. :Later, observing the "blond" and two· . 
eoloj;-ed (Lrls. in the. kitchen talking about him, the accused ·,rent to the 
rest room and then asked one of the colored girls oil his return what the 
.•blondri had said•. The colored·girl sniled and walked off... After he had 
seated himself' again, the accused no:tieed a sergea'!lt at .the bar who 
nodded .his head toward· accused. , He went to .the: sergeant a.ru:Lwas asked 
if he had ever boxed 13.nyr . The accused told him that he had and the · 
-sergeant said .that when ha had 'a eouple or drinks that he liked to 
fight, ·that he would· take off his stripes it accused l'IOuld take off 
his bars. The accused told the sergeant that they could cto nothing 
J.i}(e that· :.. they had to be •examples•. .The sergeant then ·said that · . 
he. was, sorr,r. The .accused denied that he had been walking around.' after· 

·.. the girls• . ·He- ha~ -been walk1ng over to the· music box which he played 
£1:ve or si:x:' tillles. , The accused walked to the cash register and the 
ttboss• ~old ·him not to come back and called him a "god-damned yellow
livered seciond,lleutenantf_son of a bitch". The accused.asked him what 
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vras wrong and the "boss" replied that the accused haq offered one of 
the colored girls ~?J.00 to meet 'him in the rear. The accused denied' 
this. The ·O'wner then took a small pistol £rom the. cash register, put . 
it :i,.n iris pocket and pushed accused out of the door. The accused walked· 
down the street with a soldier, ani later was.asked by a captain in a 
car if he had bean in a cafa. The accused had thought Atlantic was · 
the name of the cafe (R. 38-43). · 

On cross-exami.nation, the accused testified that he had sent 
his wife who was in Hattiesburg, Mississippi, an air-mail. letter on 

. Monday, 'Z7 March to ,catch the 11:30 train on Tuesday night, that if 
he couldn't meet her he would try to have a room at the Cardinal Hotel. 
He wrote another air mail letter 1;o his wife on Tuesday telling her not 
to come because he expected to be reassigned. He did not think of 
senfilng a wire. · The accused obtained a .room at the hotel on Wednes..; · 
day afternoon (29 March). He stated that he had stopped before the . 
colored girl arrl merely asked what the "blond" bad said. He did not 
-~-.. 'Dber any of th,e recordl? which he played on the music box (R. 43-48). 

< • • \ l • 

. , On e~nation by the court, the accused testified that he had 
sent the second letter· to his wife on Tuesday even though she was sup
posed to leave Hattiesburg between D: and 12 that night. His wife did 
not come. He received a letter from her saying. that both of his letters 
had arrived at the same time - either Wednesday or Thursday. He asked 
bis wife a week before the trial to send him the letters but she said that 
she had lost them. A latter to the accused from his wife with e:qvelope 
post-marked l May 1944 is included· in the record. This latter stated 
that the "letter sent by air mail on :Mon. after he left telling ma that 
·you would meet me at the train or have a room at the Cardinal Hotel" 
had bean misplaced (R. 49-51; 53; Def. Ex. A). 

5;· The Specification, Charge I, alleges .that the accused was at 
Columbu~ Georgia, on or about 29 March 1944 "disorderly in uniform in 
a publioi place, to wit: Good Eats Cafe,". Disorderly ·conduct haS' been 
correctly defined as being conduct of 11 such nature as to affect the peace 
and quiet of persons who may witness the same and who may be disturbed or 
provoked to resentment thereby" (State v. Zanker et al (Minn. 1930), 229 
N\1 Jll). 

Tested by this definition, it seems clear that according to the 
prosecution I s evidence, which the court, w.i. thin its right, elected to be
lieve, the accused's conduct on the night of 29 March 1944 at the cafe was 
disorderly. His conduct which prcrnpted his being ejected by the owner from 
the cafe and wh:j.ch, it ma:y be inferred, provoked a sergeant to challenge him to 
a fight if he would remove his bars, affected the "peace and quiet of persons" 
who saw and heard him and 11 disturbeo. or provoked" them to resentment. The ac- . 
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cused's remark that "It's a hell of a waitress·that 'Will tiake a date and 
have me ge~ a ~otel. room and then won't go" alope is reprehensible be
cau~e it cartiad by .implication i.f not directly', an indecent suggestion. 
The utterance of ob-scene words in public, being a gross violation of 
public decency and good morals, was indictable at conmon law (State v. 
Appling, 25 Mo. Jl5i 69 A. Dec. 469). Tbns,. the public utterance,of 
such~ a remark.._ c9ttple d with the other acts of the accused, clearly 

..amounted. to .disorderly .conduct. Since the disorderly conduct was in a 
·· publio restaurant, was seeri and observed by persons who wero there and 

provoked a~ least two persons to resentment, and because the accused w;;s 
·.in uni.t'ol:'Jli; 'it/ .follows that 'the misconduct of the accused clearly infringes 
',that.··prorlsion· or·th3 96th Article of War prohibiting "all conduct of a 
natur~ to br.1.Dg .discredit upon the military service". The evidence for

'. the proseci;ltioh,: there.tore; :t>eyond a reasonable doubt supports, the court's 
''findings of guilty o:f Charge I and the Specification thereunder• 

•.•. !i,,,,. • • . ,• • 

.'.; ~.. : ·6; ''The: misconduct· in question was alleged in the Specification, Charge 
'r;.·as a vi'olation of Article of :war 96, and in the Specification, Charge IL, 
as 1a v;olation of' Article, of War 95. The court found the accused gui1ty of 

,-b'Qth Cha~ges ·am. Specifications. The reviewing authority disapproved tbe 
the' :til:iding of guilty of the Specification, Charge II but £ailed to expressly 
disapproye the finding of gllilty o:f Charge,II•. Sine~ the disorderly conduct 
in, question was not of such a character as to Justify a conviction under the 
-9Sth · J.rticle, o£ .War the rtviewi.ng authori'-cy acted properly in,disapproving . 
· the finding. of guilty of the. Specification, Charge n, except that the form 
o.£: his disapproval should have also" included the disapproval of Charge II 

.. (See CM 202846, Shirley, 6·B.R. 337; CM 197398, Mini). 

:7 ~ )'he accused is about JO years of age. The War Department records 
_:: show his ·enlisted service from 'Z7 July 1933 to ll March. 1943; and that he 

. ,ras QOmmi.ssioned second lieutenant on 12 March 1943., after graduating from 
;' .Officer Candidate School at Fort Benning, Georgia. 

' ' ' 

·6. 'l'he court was lega:lly constituted. No errors injuriously affecting 
th~ substantial rlehts of the accused were .committed during the trial. In 

. 1;.he .opinion of the Board of Review the record of trial is legally sufficient 
to support t4e .findings of guilty of Charge I and the Specification there-

. under, and· the sentence and to warrant confirmation thereof. Dismissal is 
aut.h<>ri1ed upon conviction of violation of. Article of TTar 96. 

. . \ '

~e~dg~ Advocate, 

\;).~ , Judge Advocate. 

___....On Lea....,ve..._____(_________ .... } ~, Judge Advoc~te. 

- ,~ 
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SPJffilJ" 
CM 257015 

1st Ind. 

War Department, J'~A.G.0'13 JUL 1944, - To the Secretary of War. 

1. Herem.th tfansmitted for the action of the President are the 
recor_d of trial and the opinion of the Board of Review in the case of 
Second Ll. eutenant Janes F. Reid (0-1314060), Officers Replacement Pool., 
The Infantry School. 

2. I concur in the opinion of the Board of Review that the record 
of trial i~ legally sufficient to support only so much of ths findings 
as approved by the reviaw.i.ng authority as involves a finding of 'guilty 
of. the offense alleged in violation of Article of War 96., legally suffi
cient to support the sentence and· to warrant confirmation thereof. The
review.ing authority.disapproved the finding of guilty of the S~edifi.cationp 
Charge II, .but faile-d. to expressly ciisapprove the finding of ,guilty of . · · 
Charge II •. I recommend that the finding of guilty of_ Charge II be disap
proved:, that the ::iantence be confirmed but that the forfeitures be remitted. 
and that the sentence as thus modified be suspende~ ·durlng good behavior. · 

3. Inclosed are a draft of a letter for your signature, trans-·· 
mitting 'the record to the President for his action, and a form of·. 
Executive action designed to earry into effect the foregoing recom- · 
nendation, should such action me~t with approval. , 

Atrron e. Crame~, 
. · Major General, . 

The·Judge Advocate General. 

3 Incls. 
Incl 1 - Record of trial. 
IncJ.·2 - Dft. of ltr. for 

\ s:i.g. Sec. of 11ar. 
\ Incl 3 - Form of Executive 

action. 

(Finding of guilty of Charge II disapproved: Sentence conf1~~ 
bttt fOl'fe-iture-:s -"r"emitted. Execution suspended. 
G.C.M.O •. 419, Z7 Jul 19.44) 

- 6 -
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WAR DEP~THENT 
Army Service :Forces 

In the Office of The Judge Advocate General 
Washington, D.c. (J(J"/) 

SPJGQ 
CM 257027 

16 JUN~ 
UNITED STATES ) THIRD AlR FORCE 

) 
v. ) Trial by G.C.1!.., convened at 

) Army Air Base, Will Rogers 
Second Lieutenant DONALD L. ) Field, Oklahoma, 1 May 19~. 
MCRRIS (o:...688115), .Ur ) Dismissal and total forfeitures. 
Corps. ) 

OPJNION of'the BOlF.D OF R~ 
P.OONDS, GAMBRELL and FREDERIC~, Judge Advocates. 

---·------
l. The Boa.rd of Revi811' has examined the record of trial in the 

case of the officer- named above and submits this, its opinion, to The 
Judge Advocate General•. 

2. The accused -was tried upon the fol).owing Charge and Specifie&
ticna 

.... 

CHARGEs Violation of the 95th Article of war. 

Specifications In that First Lieutenant Donald.I.. Morris, 
· 11th Combat Mapping Squadron, 2nd Photographic Group,. 

Reconnaissance, attached 9th Photographic Group, , 
Reconnaissance, having been restricted to the limits. 
of Will Rogers Field, Oklahoma, pursuant to sentence· 
adjudged by a General Crurt }&l.rtia.l at Will Rogers 
Field, Oklahoma, on 17. March 1944, did, at Will Rogers 
Field, Oklahoma, on or about 22, March 1944, break sa.i.d 
restriction by going to Oklahoma. City, Oklahoma;· 

He pleaded not guilty to, and was found not guilty of,·the Charge .(A.W. 
95); but pleaded guilty to, and was found guilty of, this identical 
specification as a violation of Article of War 96. Evidence of cne 
previous conviction (Violation of·A..i'f. 96 - altering E11tries :in .his 
official efficiency records without authority - the same c~nvictian 
hereafter referred to in the body of this opinion) was introduced·at 
the trial. He was sentenced to be dismissed the service and to for
feit all pay and allowances due·or to become due. 'lhe revieltj.ng 
authority approved the sentence and forwarded the record of, tr1a1· 
!or action under Article of War 48. 1 

J. The evidence of record may be summarized as follows, , 
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Qi 17 M'lrch 1944 the accused was -convicted by a general · 
court-martial at Will Rogers Field., Oklahcma and sentenced as followss 

To be restricted to the limits of the post at which he may 
be serving for three ·CJ) months., to forfeit $SJ.JO per month !or a 
like pericxi and to ·be reprimanded (R. 11., 12). · · · · 

The sentence was duly announced :in open court by the President 
of the Court-l&lrtial. on 17 March 1944., and such sentence was approved 
and ordered executed on 14 April 1944 by General Court-Martial Orders 
No. 'Z"/1., Headquarters Third Air 'Force., Tampa., Florida (R. 11., 12., 25, 
Ex. C). 

01 18 March l.944 the accused asked the permission of M'ljor 
Newton., hia Squadron Comnander and Captain :Jowbray., Squadron ExecutiTe 
Officer., to go to town in order to straighten up his personal affairs 
(R. 12., 15). He was informed that they had no authority to grant him 
permission to go to town, but Captain Mowbray proceeded to call Base 
Headquarters and obtain permission for the accused to go into town that 
af'temoai, which information was ccnveyed to the accused (R. 13, ·14, 
16). On 21 or 22 March 1944; Captain Mowbray called the accused on 
the telephone, asking him if he, the accused, knew that he was not per
mitted to leave the Base and asking if the accused had been go:ing to 
town in the evenings (R. 16). Upcn receiving a negative reply Captain 
MCJ1rbray asked the accused if he realized th3.t he was not supposed to 
go to town to which the accused llns1'8I'ed definitely, "Yes Sir" (R. 16). 
Sometime prior to 1900 (7100 p.m.) on 22 March 1944. Lieutenant Akel.man 
asked the accused if he could borrow the accused's car (Exhibit A) • 

.The accused gave him permission to do so and proceeded. to go with 
. tieutenant Akel.man to Cklahoma City, the accused driving the car (Exhibit 

A). They arriTed at Oklahoma City, which 'ft3.S approximately ten (10) 
miles .from the field, at about 2000 (8:00 p.m.), and the accused got 
out of the car at the Skirvin Tower Hotel (Exhibit A.). Arrangements 
were nade for Lieutenant Akelman to come back and pick the accused up 
at Bishop's Restaurant across the street fran the hotel· after a short 
period, but Lieutenant A.kelma.n went to see a 11party11 , and did not return 
until about midnight (Exhibit A). Upoo .fi.nding that the accused ...as 
not at the restaurant when ha got there Lieutenant Akelman returned to 
the .field alone :in the accused I s car (Exhibit A.). The accused told 
Lieutenant Akelman tha. t he wanted to go into town to try and dispose 
of his car as he was going "out" the next afternoon (Exhibit A). 

During the investigaticn of the case the accused after his 
rights had been explained to hi'll, made a sworn statement :in which he 
stated tha. t on the afternoon of 22 March 1944 Major Newton informed 
him that he, the accused, would leave for overseas the next day; tha.t 
he foond he would not be able to drive his car home; that he drove to 
town for the purpose o£ storing his car and arranging .for a friend to 
driTe it home, and that after accomplishing that purpose came back to 
the .field (R. 14 and Ex:hibi t B). At the trial he testified that en 
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22 March 1944 he left the field for town shortly after 7:00 p.m. (R. 21); 
that he did not contact the Squadron or Group Officers to get r,ermission 
as he decidGd · it was 11 definite 11 that he had to go to town, and that 
since it was after hours he just assumed that it would be useless to 

· try to get in touch with anyone at that particular time (h. 21); that 
he knew Major Newton lived .off the Base and there was no one else on 
the field to ask (R. 21); that he went to the Skirvin Hotel lobby, 
attempted to call Mr. McElvany by phone w.i.th reference to driving his, 
the accused's, a.utomobila home (R. 22); tha. t he was unable to reach 
Mr. McElvan;r at that time (R. 22); that he inquired and nade arrange
ments at the Auto Hotel across the street with reference to stor:ing 
his automobile if necessary (R. 22); that after eating dinner he returned 
to the Skirvin Tower Hotel and called Mr. ~,fcEl.vany twice more, finally 
reaching him by phone at around 91.30 or 10:00 p.m. (R. 22); that he nade 
arrangements to deliver his car to Mr. McElvany the next day, so that he, 
Mr. McElva.ny, could drive the car to accused's home in Shreveport, 
Louisiana (R. 17, 22); that the next day (23rd) Colonel Williams placed 
the accused :in arrest of quarters, saying to him, "If you had asked me 
to let you go into town I would have let you go. We don't want to work 
any' hardship on you" (R. 22); that on the afternocn of 22 March 1944 he 
had been :informed that he would ship out the next day (R. 23); that 
Captain Movrbray lives en the post but that he did not contact him before 
going :into town (R. 24); that he was in Oklahoma City two or three h~s . 
and returned to the field en the bus (R. 25). 

Four officers testified at the trial. that the accused wa.s an 
efficient reliable off'icer and 11as above average (R. 18); that the ac
cused ha.d, fl.own heavy bombardment 686 .hours and 10 m:inutes (R. 19); 
that aceused is a qualified B-24 instructor and Test Pilot and is a 
qualified flight instructor for Aerial Photography (R. 20), and that 
the accused is one hundred percent trained for overseas duty (R. 20); 

· and that the accused does instrument flying naturally 'With no effort 
llhatsoever and gets more direct hits than any officer he ra.s seen (R• 
.2)). 

4. These.undisputed facts suffice t,o raise the only legal issue 
requir:ing determination in the examil'lation of this record. The record 
discloses that the only form of restriction, which the Specification in 
this case alleges was brea.ched by accused, is the restriction imposed 
upon him by a sentence of a general court-martial, adjudged and announced 
in open· court on 17 March 1944. The evidence of record, together with 
accused's plea of guilty, would be amply sufficient to sustain the find
ings, provided the restriction involved was legal.ly effective, that is 
to sa;r, the sentence of restriction was in the process of execution, 
on the date accused committed the act which has been here charged as 
an offense, and found to be a violation of Article of War 96. 

· The GCMO promulgating the result of accused's trial a,. 17 March 
1944 was published a1 14 April 1944. The breach of restriction for 
which accused was tried in the instant case is alleged to have occurred 
on 22 March 1944, during the interval of approximately one month ~etween 
the date th1:1 sentence was adjudged and announced in open court am. the 
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da.te on v:hic;h it v,'1S a_0proved by 1,J--w r0viewing authority. 

Article 0£· ,i3.r 46 provides in pertinent pa.rt that, "no sen-
tence of a court-martial shall be carried into execution until the 
sa!lle shall have been approved by the officer appointing the court or 
by the officer colllm3.nding for the time being. 11 Likewise, Article of 
Har 48 provides that, "In addition to the approval required by Article 
46, confirma.tion by the President is required in the following cases 
before the sentence of a court-lll'.l.rtial is carried into execution, namely:" 
(Instances set out). Article of Har 50i provides, in part, as follows: 

"Except as herein provided, no authority shall order the 
execution of any other sentence of a general court-m.artial 
j_nvolving the penalty of death, dismissal not suspended, dis
honorable discharge not suspended, or confinement in a peni
tentiary,unless and until the board of review shall, with the 
approval of The Judge Advocate General, have held the record 
of trial upon which such sentence is based legally sufficient 
to support the sentence; except that the pro1)er revievd.ng or 
confirming authority rray upon his approval of a sentence in
volving dishonorable di.scharge or confinement in a penitentiary 
order its execution if it is based solely upon findings of 
guilty of a charge or charges an:l. a specification or speci
fications to which the accused has pleado3d guilty". (Under
scoring supplied). 

These provisions of Article;of Har 46, 48, and 50-} are mandatory, 
and require, as a ccnditiori precedent, that before any sentence of a 
court-martial may be legally carried into execution, or ordered executed, 
it must first have been approved by the reviewing authority. Also, in 
those :instances provided in Article of 1~ar 50}, the record of trial upon 
which such sentence is based must have been held legally sufficient to 
support the sentence by the Boa.rd of Review, with the approval of' The 
J1.1dge Advocate GeneralJ and the sentence must have been confirmed by 
the ccnfirming authority where confirmation is required by either Article 
of War 46, 48, or 51. 

The mandatory nature of the above quoted portion of Article 
of War 5~ has been heretofore recognized in cases collated in Dig. Ops. 
JAG 1912-1940, sec. 408(3), from ,vhich the following is quoted: 

"So much of an action by a reviewing authority as orders 
execution of a sentence involving dishonorable discharge not 
suspended and not based upon pleas of guilty, without the suf
ficiency of the record having been passed upon by the Boa.rd 
of Review and The Judge Advocate General, is void. C.}!. 173082 
(1926) ~ 

"A soldier who pleaded not guilty was found guilty of 
desertion under A.W. 58 and sentenced to dishonorable discharge, 
forfeiture of all pay and allowances, and confinement at hard 

· labor for 1 year. The reviewing authority reduced the period 
of confinement to 6 months, and without forwarding the record 

-4-

http:revievd.ng


(401) 

under a.Y(. 50!, ordered the execution of the sentence, which 
action was published in a general c~urt-martial order. Held, 
That as the accused did not plas.d guilty, the officer exer
cising general court-martial jurisdiction -was without legal 
authority to order the execution of the dishonorable discharp,e 
and such discharge was therefore void and of no effect. C.M. 
200131 (1933). 11 

Even after a sentence has been duly approved and confirmed, 
where confirmation is necessary, by proper authority, it does not become 
effective until ordered into execution. In C.M. 129804 (1919), cited 
in Dig. Ops. JAG, 1912-1940, sec. lt03(6), the reviewing authority ap
proved a sentence adjudging dishonorable discharge, but failed to order 
its execution. Notwithstanding, a certificate of dishonorable discharge 
was issued to the soldier. Ch review in the Office of The Judge Advocate 
General it was held that the record was not legally sufficient to sus
tain the sentencet and the Secretary of ·~iar directed that the sentence 
be set aside and the accused restored to duty. The pertinent point in 
that decision applicable in this case is thus expressed :ui the digests 

"The direction in orders of the execution of the general 
court-martial sentence by competent authority is necessary, 
an:i the execution of the dishcnorable discharge in this case, 
in'the absence of such an order, was without legal effect, 

. and did not operate to separate the soldier fran the service". 
(Underscoring supplia::l..) · 

In the instant _case, the sentence under discussi.'cn bad not been 
acted upon in any manner -whatsoever by the reviewing authority on 22 
March 1944 (date of accused's alleged breach of restriction). Conse
quently, the legal status of the sentence on that date was that of an 
inchoate recommendation to the reviewini authority, having of itself 
no legal efficacy until vitalized by the approval of the reviewing au
thority and his order for its execution. It is apparent that the Charge 
in this case is based upcn the assumption and ~lse premise that the 
sentence adjudged and announced on 17 March had become effective. Since 
it had not, the offense here charged had not, and could not have been 
committed. Obviously, aceused•s pleas of guilty to the Specification 
atrl Charge were improvidently entered under mistake and misapprehension, 
and such pleas, under the circumstances, are not sufficient to support 
"the findings. The record of trial is not legally sufficient to support 
the findings or the sentence, a:oo the findings and sentence should be· 
vacattid • 

. The adm:illistrative policy announced in par. 17£, AR 600-375, 
17 May 1943, that tho date on -which the sentence was announced in open 
court (or if not announced, on which it W:l.s adjudged) "will rrark the 
beginning of the sentence of confinement, 'Whether the accused had then 
been placed in confinement or no:t", does not, and cannot, ha. ve the 
effect of changing the rule of law herein stated. 
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(402) 

1.'1nenever co::ifinement or arrest of the accused is deemed neces
sary or advisable during the interval between the end of a trial by a 
court-martial and final acticn by the reviewing or confirming authority, 
it should be imposed by the local cor:uuanding officer at the place where 
the accused is stationed or at the post where the trial was held. The 
Hanual for Courts-1&:i.rtial specifically anticipates the probable necessity 
or advisability for restraint in such cases, and expressly provides the 
method and authority for exercise of this power in the following nordss 

11 The character and duration of the restraint imposed before 
an:1 during trial, and pending final action upon the case, 
will be the minimum necessary under the circumstances. For 
instance, upon notification from a trial judge advocate as to 
the result of trial (see 41b), a cormranding officer should 
take prompt and appropriate action with respect to the restraint 
of the person tried. Such action, depending on tr,".l circum
stances, nuy include, for example, the release of such person 
frora any restraint, or the imposition of any necessary restraint 
pending final action on the case". (Underscoring supplied). 
Par. 19, M.C.:l. 1928. 

If confinement or arrest so imposed is breached or an escape 
therefrom occurs, the offense is properly chargeable under Articles 
of ·liar 69 or 96 as a violation of the confinement or arrest imposed 
by the commanding officer. 

· 5. War Department records disclose that this officer is 23 years 
of age an:1 married. He is a high school graduate and attended Louisiana 
State University (P.OTC training) for one and one-half years. He gradu
ated from Aero-Jndustries Technical Institute, Los Angeles, California, 
on 1 September 1941, after c,,mple::tinB a seven months' co1l.l'se. He has 
a civil service rating as a junior aircraft sheet metal mechanic, and 
was 8"Jployed at Barksdale Field, Louisiana, in that capacity before 
entering the service. Having successfully completed training as an 
aviation cadet, he was commissioned as a permanent second lieutenant 

· in the Officers Reserve Corps on 13 .December 1942, and entered on active 
duty the same date. He was promoted to the grade of temporary first 
lieutenant, .Anny of the United States, on 24 July 1943. 

6. The court was le:-:a.lly constituted. 
Boa.rd of Review, the record of trial is not 
support the findings or the sentence. 

JI,__~_·__·_......:::::~-++'-_..;.--' Judge Advocate. 
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SPJGQ 
c:1 2570:n 

1st Ind. 

War Department, J.A..G.o., 22 JUr-! 1944_ To ·the Ccmmanding General, 
Third Air Farce, .Tam~, Fl.orida. 

1. In the c~se of First Lieutenant Donald L. Morris (0-688115), 
Air Carps, I concur in the foregoing opinion of the Board of Review 
holrling tha.t the record of trial is not legally sufficient to support 
the findings of guilty and the sentence, and for the reasons stated· 
therein I recanmend that the findings of guilty and the sentence be 
disapproved. You are advised that the act.iQil of the Board or Review 
and the action of The Judge Advocate General have been taken in 
accordance with the provisions of.Article of ~ 50i, and that under 
the further provisions of that Article and :in accordance with the 
fourth note following the Article (M.C.M., 1928, p. 216), the record 
of trial is returned for your action upon the findings am sentence, 
and for such further action as you lt'IJ.y deem proper. · 

2. When copies of the published order in ~s case are forwarded 
to this office, together with the record of trial, they should be 
accompanied by the foregoing opinion and this indorsement. For con
venience of reference please, place the file number. of the record in 
brackets at the end of the p11blished order, as follows, 

(CM 257027) •. 

1.(yrcn c. Cramer, 
Mljor Gener~,

1 Incl. The Judge Advocate General. 
Record <>f trial 
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