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WAR DEPARTMEN.r 

Army Service Forces 

In the Office of The Judge Advocate General 


V/ashington, D. c. 


SPJGV 
CM-258372 

8 JUL 1944 
UNITED STATES 92D INFANTRY DIVISION,~ 


Trial by G.C.M., convened atv. ~ 
Fort Huachuca, Arizona, 26 

Second L1eutenant BENJAMIN ~) April 1944. Dismissal and 
HOLMES (0•1103696), Corps total forfeitures. 

of Engineers. 


OPINION of the BOAm> OF REV!fuvl . 
TAPPY, HARWOOD and TREVETHAN, Judge Advocates 

l. The Board of Review has examined the record of trial in 
the case of the officer ~amed above and submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci• 
fications: 

CHARGE I: Violation of the 61st Article of War. 

Specification 1: In that 2nd Lieutenant Benjamin Holmes, 
317th Engineer Combat Battalion, did, without proper 
leave, absent himself from his duty as duty officer 
in the Battalion Motor Park at Fort Huachuca, Arizona, 

'from about 1200 25 December 1943 to about 2000 
25 December 1943• 

.CHARGE II: Violation or the 96th Article of War. 

Specification ls In tbat 2nd Lieutenant Benjamin Holmes, 
317th Engineer Combat Battalion, did, at Fort 
Huachuca, Arizona on or about 25 December 1943 
wrongfully commit an assault and battery upon 2nd 
Lieutenant William F. Jones, C.E., by seizing 
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him by the coat and ripping certain or the 
buttons therefrom at the same time saying to 
the said 2nd Lieutenant William F. Jones, "Let's 
go outside and settle this," or words to that 
effect. 

He pleaded not guilty to and was found guilty of all Charges and . 
.Specifications. No evidence of previous convictions was introduced. 
He was sentenced to dismissal and total forfeitures. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

3. The prosecution introduced competent evidence to prove the. 

following state of facts • 


.A• Charge I and the Specification. 

By memorandum dated 26 November 1943, issued by Headquarters 
317th Engineer Combat Battalion, Fort Huachuca, Arizona, there was ·· 
published a duty roster for officers covering duty at the 317th Engineer 
Battalion Mo.tor Park for three successive series of Fridays, Saturdays 
and Sundays, i.e. 19 November 1943 to 21 November 1943, inclusive, 
26 November 1943 to 28 November 1943, inclusive, and 24 December 1943· 
to 26 December 1943, inclusive. The hours _of the tours of duty were 
(a) 1700 Friday to 0800 Saturday, (b) 1700 Saturday to 1200 Sunday, 
and (.c) 1200 Sunday to 0800_Monday. All officers.detailed to duty· 
by this memorandum were to be physically present at the Motor Park 
during.the entire, tour of their duty except for necessary absence for 
meals or in performance of duty (R. 6, 9; Pros. Ex. A). The accused 
was detailed to a tour of such duty commencing on Saturday, 25 December 
1943 and had not been excused from it (R. 9, 19; Pros. Ex. A). Accord­
ing to the duty roster the hours of duty were from 1700 Saturday to 
1200 Sunday. However, 25 December was a holiday and the battalion 
commander believed it was understood in the organization that on 
holidays the hours of duty would be the same as ·on Sundays irrespective 
of the day of the week on which the holiday fell. In such event ac­
cused's tour of duty on 25 December would have commenced ·at 1200 hours 
rather than 1700 hours (R. 8). The battalion commander had a general 
discussion about the duty roster with the officers concerned but did' 
not give them any specific instructions other than to point out "that 
their duties were enumerated on the Roster" (R. 10). He could not· 
remember wh~ther or not accused was present at this general'discussion. 
Furthermore,· he did not tell accused specifically that duty hours on a 
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h~liday would be the same as on Sunday regardless ot the day or 

the week on which the holiday fell (R. 10, 11). The first time 

that a holiday fell on a Saturday covered by the duty roster was 

25 December (R. 9). It was common knowledge, however, in the 

battalion that, although normally Saturday duty began at 1700 · 

hours, on Christmas day it was to coI1UI1ence at 1200 hours (R. 19). 


Private Curtiss Brown, on duty as driver at the dispatch 
office on 25 December, first saw the accused on his tour of duty. 
that day about 1700 or 1730, when accused came to the dispatch office 
and told Brown not to let any vehicles out until they were checked. 
The accused then returned to the shop office, where the duty officer 
stayed, and told Private Brown he would be there if needed.· Brown 
saw the accused two or three times that night and the next morning, 
as the accused made his rounds about every two hours (R. 15-16) • , 

The officer of the day, Captain John A. Campbell, looked 
for accused at the Motor Park at 1600, · ..1800 and 2000 on 25 December 
1943 and could not find him there (R. 19). Around 2200 or 2230,hours 
that same night accused was. at the Mountain View Officers• Club,'Fort 
Huachuca (R. 24, 64-65). Captain Campbell first saw accused that 
night about 2345 hours at Fry Gate when called there by- the military 
police to identify him (R~ 21-22). . 

The practice of trading tours of duty between offi~ers was 
not authorized, though it bad happened. Disciplinary action followed 
if' such trading was discovered (R. 11). · . 

];?. Charge ll and the Specification. 

Around 2230 on Saturday, 25 December 1943, in the' Mountain 
View Officers• Club, Fort Huachuca, the accused approached First Lieu­
tenant Willi4!n_F. Jones, who had been a witness against him at a 
previous court-martial.and said, "Let's go outside and let's settle 
this" (R. 24, 25). Lieutenant Jones had been advised shortly before 
that accused might be looking tor. him with hostile intentions (R. 24).
He refused alcused's suggestion and the latter ~hereupon·g:rasped him 
b7 the blouse, ripping off buttons and tearing the blouse as he 

· demanded that Lieutenant Jones step outside (R. 24). Lieutenant Jones 
remained seated and Second Lieutenant Francis L. Ba.rrigher escortea· 
the accused away. Lieutenant Jones then caused the provost marshal 
to be.called (R. 25). In Lieutenant Jones• opinion, the accused was 
drw:ik (R~ 27). 
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4. For the defense, Second Lieutenant Ma.ck H: Eldridge 
testified that he relieved accused as duty officer at the Motor 
Park at the accused's request, from about 2200 to sometime between 
2300 and 2400, to "spell him for about two hours". Witness stayed 
in the shop office during this time and had no calls for cars. He 
did not see the officer of the day nor the driver on duty. Accused 
was there when the witness came to relieve him and returned after 
2300, walking in the door of the shop office alone. Witness knew 
of other occasions where officers on special duty spelled one 

• another. He had no authority to do so other than accused's 
request (R. 29-32) • ' , 

Accused's company. commander, Captain Jesse R. Turner, Jr., 
a witness for defense, testified that he had not authorized accused 
to trade his tour of duty or any part thereof with any other officer, 
nor had any changes been made in.the duty roster, Exhibit A, which 
detailed accused in the first instance. He further testified that 
although it was unauthorized some officers in the past had traded 
tours of duty with other officers and that disciplinary action as 
a result of this unauthorized practice had resulted in some instances 
(R. 38-39). To his knowledge there were no verbal or written 

instructions to cover special duty hours on holidays other than· 

Sundays. He issued no instructions on the matter of tours of duty 

on holidays (R. 38-39). ' 


Private Curtiss Brown, the only driver on duty with a~­
cused, was recalled as a defense witness, and said that he did not 
see anyone looking for the duty officer on the night in question, 
however, he was out on trips some of the time. He did not see Lieu­
tenant Eldridge at any time while. on duty (R. 40-41). 

. Lieutenant Barrigher and.Second Lieutenant Frank Williams 
testified that they were with accused at the Officers' Club and saw 
him in an altercation with Lieutenant Jones which began when the 
latter needlessly bumped into accused on the stair balcony although 
he had plenty of roora to pass. Accused asked Lieutenant Jones what 
was the matter with him and the latter thereupon gave accused a shove 
aqd told him to keep out of his way. Accused, who is about half a 
head taller and ten to fifteen pounds heavier than Lieutenant Jones, 
then grabbed him by the coat collar, but Lieutenants Barrigher and 
Williams separated them and took accused downstairs. According to 
Lieutenant Barrigher, accused might have gone back upstairs.later. 
According to Lieutenant Williams, accused remained seated outside 
in sight of both himself and Barrigher until the provost marshal 
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came and took him away. Accused and Lieutenants Barrigher and 

Tiilliams were each carrying a glass of whiskey around the club, 

but Lieutenant Willis.ms, who does not drink, did not observe 


,whether anyone took a drink (R. 42-60). 

Accused, being informed or his rights, elected to remain 

silent (R. 62). , 


5. Colonel Raymond G. Sherman, coordinator or patrols on duty 
the night or 25 December 1943, called as the court's witness, 
testified that in answer to a call he went with the military police 
to the Officers• Club. He found everything orderly and was informed 
there had been no disturbance, but Lieutenant Jones complained that 
accused had assaulted him and had ripped all the buttons off his 
blouse. Lieutenant Jones had the buttons in his hand and his blouse 
was torn. The witness talked to accused who denied everything~ He was 
not drunk, but had been drinking, and his manner was very overbearing. 
He took accused to Fry Gate and turned him over to Captain Campbell, 
the Engineers duty officer. This was not earlier than ~30 or 2300, 
possibly a little later. Witness understood that accused was under , 
sentence of a general court-martial and that Lieutenant Jones had 
been a wi~ness against him (R.,63-66). · 1 

6. The "understanding" said to prevail in the organization, 

as to the hours of special duty on holidays, is insufficiently 

established by the evidence as an authoritative amendment to the 

express terms of the order in evidence, Exhibit A, which fixed the 

accused's· tour of duty on the particular day as beginning at 1700 

hours on Saturday, 25 December 1943. It is therefore immaterial 

whether he was at the place of duty before 1700. However, the 

evidence does establish his absence from duty from 2200 hours to 

about 2330 hours or 2400 hours. A finding as to the duration of 

the absence is unnecessary (CM NATO 1087, J Bull. JAG 9)'. Accord­

ingly the evidence sustains the finding of guilty or the Specifi• 

cation, Charge I. Likewise, the evidence clearly establishes that 

accused committed an assault and battery on Lieutenant Jones in 

violation of Article of War 96. The evidence sustains the finding 

of guilty of the Specification, Charge II. 


First Lieutenant William F. Jones was permitted to testify 

that he was a witness,against accused at a former trial resulting 

in his conviction (R. 25) and Colonel Raymond G. Sherman of the 

military police was permitted to testify that he understood the 

accused to be under general court-martial sentence (R. 65). No 
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evidence of' previous convictions was introduced. These abuses 
passed without objection. However, the compelling. evidence ful.ly 
establishes the commission of the present offenses charged and· 
the error did not substantially prejudice.the rights or accused. 
Any improper effect it may have had in influencing the court's 
determination of the sentence imposed may be corrected by the 
confirming authority (3 Bull. JAG 186). 	 · 

I;\ ' 

7. ,The accused is 24 years ot age. He was commissioned a 

second lieutenant at Fort Belvoir, Virginia, 16 September 1942,. 

on completion of a course at the Engineer School. In civil lite 

he was a dance band musician. He had three years of college 

education•. 


The record of the trial of this accused by' another general 
court-martial of the same command, now before .another Board of' Review 
in this office (CM 258544), shows. that he was convicted on 2 December 
1943 of violations of the 96th and 95th Article~ otWar tor driving 
a Government vehicle in violation of s.tanding orders and tor making 
a false official statement that he had not done so. Although that 
case was tried tour months and 24 days before the instant case, the 
sentence was not approved until 26 June 1944, tour days after the 
action in the instant case and 57 days after the trial of the instant 
case. The ~haracter of his service generally is noted by' the · 
investigating officer as unsatisfactory. 

8. The court was legally constituted and had jurisdiction of' 
the person and the offenses. No errors injuriously affecting the 
substantial rights or the accused were committed during the trial. 
In the opinion of the Board of Review the record ot trial is lega.J.17 
sufficient to support the findings or guilty, legally suf'ficient to 
support the sentence and to warrant confirmation or the sentence. 

, Dismissal 	is authorized upon conviction ot a violation ot Article or , 
War 61 or 96 • 

• 

(Filed without' further action in view of the execution of the •sentence,to dismissal against the same officer in a different 

case; CM 258544, confirmed in G.C.M.O. 471, 1 Sep 1944) 
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'WAR DEPARTMENT 
Anior Service Forces 

In the Office of The Judge Advocate General 
Washington,D.C. 

(7) .\·5 JUL 1944 
SPJGH 
cu 2S8377 

UNITED STATES 	 ) SECOND AIR FORCE 

) 


v. 	 ) Trial by G.C.Y., convened at 

) Anny Ait' Field, Dyersburg,


Second Lieutenant HARRY F. ) Tennessee, 22 May 1944. Dis­

· CAN.rRELL (o-689450), Air ) missal and total forfeitures~ 

Corps. ) 


___..........,.__.______
• 

OPINION of the BOARD CF REVIEW 
DRIVER, o•CONNCR and LOTrh.1lliOS,Judge Advocates.________.________ 

1. The Boa.rd of Review has examined the record of trial in the case of 
the officer named above and submits this, its opinion, to The Judge Advocate 
General. · · 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE, Violation of the 96th Article of war. 

Specif'ication la In that Second Lieutenant Harry F. Cantrell, Heavy 
Banbardment Crew Pool, attached 22.)rd Army Air Forces Base Unit 

. (Combat Crew Training School, Heavy), Section F, did, at Odessa, 
Texas, on or about 16 October 194.3, wrongfully and unlawfully 
make and utter to Henderson Drug Company, Odessa, Texas, a certain 
check, in words and figures as follows, to witl 

87-36 

HAMIL.TON NA.TIOiAL BANK · 

i2!!J. NO.____Chattanooga, Tenn., Oct 16 

Pay to the. 

order of . Henderscn Drug Co 


Fitteen ,and 00/ - - - - - - - - - - - - - - - - - - - DOUARS 

Harry F Cantrell - 2nd Lt 

and by means thereof did obtain full value from said Henderson 
Drug Comp~, which check, upcn being presented to the said bank 
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upon which it was drawn for payment, was not honored or paid by 
it because he, the said Second Lieutenant Harry F. Cantrell, 
did not have en deposit with said bank sufficient .f'unds for 
payment; thereof. · 

Specification 2: Similar to Specification 1, except that it alleges 

that the check was made and uttered to pyote Arm:, Air Base 

Exchange, Pyote, Texas, on 18 November 1943, in the amount o.f' 

$10, and was drawn en the First National Bank of Pecos, Texas. 


Specification 3: Similar to Specif'ication 1, except that it alleges 

that the check was made and uttered to Pyote Anny Air Base 

Exchange, Pyote, Texas, on 24 November 1943, in the amount or· 

$20, an:l 'Was drawn on the First National Bank.of Pecos, Texas. 


Specification 4a Similar to Specification l, except that it alleges 

that the check was ma.de and uttered to George Hendren, Halls, 

Tennessee, on 19 February 1944 in the amount of $.S. 


Specification ,S: Similar to Specification 1, except; that it alleges 

that the check (dated 23 February 1944) was ma.de and uttered to 

George Hendren, Hal1s, Tennessee, on 19 February 1'944 in the 

amount of is. 


Specification 6: Similar to Specificati.on 1, except that it alleges 
· 	 that the check (dated 22 February 1944) was made and uttered to 

.Arnv Air Field Exchange, Dyersburg, Tennessee, in the amount of 
$27 .,So. 

Specification 7a Similar to Specification 1, except that j.t alleges 

that the check was made and uttered to First Citizens National 

Bank, Air Base Branch., Dyersburg, Tennessee, on 6 March 1944 in 

the amount. of $2S. 


ADDITIONAL CHARGE Ia Violation of the 96th Article of WtJ.l"• 

(Finding of guilty disapproveq. by the reviewing 

authority). 


Specifications 1 and 21 (Findings of guilty di~approved by the re­
viewing authority). · . 


ADDI'.IlONAL OJARGE II1 Violation of the 9.Sth Article of War. 

Specification& In that Second Lieutenant Harry F. Cantrell, Heavy 
. 	 BaJbardment Crew Pool., attached 223rd Army' Air Forces Base Unit 

(Conbat Crew Training School, Heavy), Section F, did, at 
Dyersburg; Temessee, on or about JO March 1944, with intent to 
defraud., wrongfully and unlawfully make and utter to Milton J~ 
Rosenbloaz,. a certain checJc 1n words and :figures as follows, to wit: 
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Chattanooga 
_.3_-~J0-_______1944~l!tl:IPCJ' Tenn., 	 NO. 

87-104 
or 

Pay to ___R_os_e_nb_lo_om________order · $ 10 £E... 

Ten~--~-------~-----------OOUJ.RS 

For __________ 

u.T.u. - Harry F Cantrell 2nd Lt. · 
DAAB 

o-6894SO 

and by- means. thereof did fraudulently obtain from .Milton J. 
Rosenbloom $9.SS, lawful money of .the United States, and goods, wares 
and merchandise of the value o! about $o.4S, he, the said Second Lieu­
tenant Harry F. Cantrell then wall mowing that he did not have and 
not intending that he shou1. d have sufficient funds in the Hamilton 
National Bank or Chattanooga, Tennessee, for the payment of ~aid . 
check:. 

He pleaded guilV to Specifications 1, 2 and 3, the Charge, and to the Charge, 
and not guilty to all other Specifications and Charges. He was found guil~y
of the Specification, Additional Charge II, except; the words Rwith intent to 
defraud•, "fraudul.ent]y• and "ha, the said Secaid Lieutenant. Harry F. Cantrell 

·	then well knowing that he did not have am not intending that he should have · 
sufficient funds in the Hamilton National Bank of Chattanooga, Tennessee, for 
the pqment of said check", substituting tor the words last excepted the fol­
lowing ,rords awbich check, upon being presented to the said bank upon.which it 
was drawn., for. payment., ss not honored o..r paid b,- it, because he, the said 
Second Lieutenant Harry F. Cantrell, did not have m deposit with said bank 
sutticient fun:ls for the payment tbereof11 J not guilty oi' Additional Charge II 
but guilty of a violation of the 96th Article of War; and guilty of all other 
Specifications and Charges. Hens sentenced to dismissal and total forfeitures~ 
The reviewing authorit," disapproved the findings of guilty of Specifications l 
and 2, Additional Charge I, and of Additional Charge I, approved the sentence., 
and forwarded the recorc of·trial for action.under the 48th Article of war. 

. 3 ~ · T~ evidence for the prosecution in pertinent parli is summarized as 
f'ollOW'SI . · . . . . . . 

a. Specification 11 the Charge• Mr. Jack Collins., parli owner and 

manager o? Henderson Drug. Company., Odessa, Texas., testified b,- deposition · 

{E:x. l) that accused made and .uttered a check (Ex. 2) dated 16 October 1943, 
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f'or Jl.5, payable to his compacy, and drawn on Hamilton- National Bank, 
Chattanooga., Tenness0e. Accused received full value !or the check, part, in 
merchandise and the rest in cash. The check, when presented to the bank, was 
returned rnpaid and marked insufficient funds, and had not, s:ince been paid. 
Mr. Ch.J.rles F; Hall, assistant cashier of the Hamilton Nati,onal Bank, 
t3stified by deposition (Ex. 16) that the records of the brnk showed that 
accused had maintamed an account there but that he did not have on deposit 
as 1J11Ch as ilS on 16 October ],943, nor thereafter until .5 January ·1944. 
J.ccused had no arrangement with the bank whereby checks would be honored in 
t~ absence of sufficieT'.t funds to his credit (R. 13, 38). 

_ ' b. Specifications 2 and 3, the Cri.ai:ge: Captain w.o. Hedley, ex­
change officer at Anny Air Base, pyote, Texas, who did not lmow accused, 
testified by deposition (Ex. 3) that accused made and uttered two checks to 
the exchange and received full value therefor. One of the checks (Ex. 4) is 
dated 18 Noveni:>er 1943 for $10, and the other (Ex. S} is dated 24 November 
1943 for, $20. Both checks are payable to cash and drawn on the First Na­
tional Bank, Pecos, Texas. Both checks were subsequent~r presented to the 
bank on which they were dral'iD., am were returned, marked "Not sufficient 

funds". They had not since been paid. Mr. Ray c. McPherson, assistant 


· cashier of the First National Bank, Pe~os, Texas, testified by deposition 

(Ex. 6) that accused had no funds on deposit with the bank on 18 November 1943 
and had made no deposit since that date. Both checks (Exs. 4 and 5) were 
presented to the bank en 26 November 1943, and were not paid because accused 
had no money on deposit (R. 13-14). ­

c. Specifications 4 and .5, the Charge: On 19 February 1944 accused 
purchasedsom gasoline and oil from Mr. George A. Hendren, who operated a · 
service station at Halls, TeIU1essee. Accused gave him a check (Ex. 7) in 
the amount of $.5, drawn on Hamilton National Bank, in payment, and received 
the balance in cash. On 23 February accused had another transaction at the 
service station and gave "one of the boys11 a check (Ex. 8) for $>• Mr. 
Hendren came in just as accused was leaving, noticed that the name of the 
bank on the local bank check form had not been changed, and called the 
attention of accused to it. Accused then changed the name of the drawee bank 
to Hand.lton National Bank. Mr. Hendren turned both checks in to the gaso­
line distributor for the purchase of gasoline, and both subsequently came 
back unpaid. Mr. Hendren had to make them good. Accused had given !lr. Hendren 
other chec}cs which were ho:oored by the bank. Accused called on Mr. Hendren 
abcut 1 March to inquire about the two checks (Exs. 7 and 8), which had not 
come back at that ti.JOO. When accused delivered the second check (Ex. 8} ~t. 
ifetzel" was in the station, asked Jlr.• Hendren to notify_ him in the event any 
of the checks of accused came back and stated that he (Lieutenant Wetzel) 
wculd make them good. The day the checks came back, Lieutenant Wetzel 11picked 
them up"• Mr. Hendren testified that he did not think accused was trying to 
be dishonest., that accused cam to the station and paid the checks sometime 
in March, and that he 01.r·. Hendren) would cash checks again ror accused 
(R. 14-18). 
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First Lieutenant Oswald C. Wetzel, Jr., "Tactical Officer for Section 
Fn, ArIIry Air Field, Dyersburg, Tennessee, testified that he was present on 
23 February when accused changed '\.he name o! the bank on a check for Mr. 
Hendren, and he told the latter to let him lmow if the check was "no good•. 
This statanent was made in line of duty as tactical officer, as they had 
been checking accused to see if he was passing any more bad checks. Ac­
cused was umer the "jurisdiction" of Lieutenant \ietzel, whose duty it was 
to exercise supervision, "more or less disciplinary", over the officers under 
him. 'When the checks came back Lieutenant Wetzel took them to "Captain 
Slacku, and they talked to accused about them. The bank records showed that 
on 19 F ebruar.y .. 1944 accused did not have ot>. deposit sufficient funds to pay 
a check for $S, and that the first date thereafter on which he had that 
much en deposit was 6 March 1944 {R. 19-22, 38; Ex. 16). . 

S• Specification 6, the Charge: Mr. James s. Moore, manager or 
the post exchange clcthin_g store at Dyersburg Arnu Air Field, •Ox: 1d11 a 
check (Ex. 9) which accused wrote. It is dated 22 February 1944, drawn on 
Hamilton National Bank, and in the amount of $27.SO. The check was given in· 

. 	pa~nt for .merchandise. The check ca.IOO back from the bank and was put through 
f cr collection a .second time at the request of accused. It was retumed ·again 
by the bank. Accused subsequently paid the check on 21 March 1944. The bank 
records showed that on 22 February 1944 accused .did not have as much as $S 
on deposit in the bank and that his account remained in that condition until 
6 March 1944 (R. 22-27; )6; Ex. 16). · 

e. Specification 7, the Charges Mr. Thomas E. Williams, manager of 
0 the Banking Facility" at the Dyersburg Air Base, cashed a check (Eic. 10) for 
accused. The check, on a customer•s draft form of First Citizens National . 
Bank,. Dyersburg, Tennessee, is dated 6 March 1944, in the amount of $2.S, and 
drawn on Hamilton National Bank. The check •canie back" in a week or ten days, 
marked insufficient fun::ls. Accused came 1n about the second or third week 
ir,i March and paid the check. The bank, records of Hamilton National Bank 
showed that an 6 March accused had sufficient funds in his account to ~ the· 
check, but .that on 7 March, he had only $17.46 on deposit, and did not· after­
wards have a balarce sufficient to pay the check. It takes two or three d,ays 
for a check to reach the Hamilton National Bank through banking channels from . 
"the Post Exchange" a:t Dyersburg .Aney' Air Field (R. 27-29, 36J F.x. 16). 

; !• · The Specification, Additional Charge III Accused signed a check 
(Ex. lS) 'Which he delivered to Mr. Milton J. Rosenbloom, a merchant of . 
Dyersburg, for 4SI or SS¢ in merchandise and the balance in cash. The check· 
dated JO March 1944 is for $10 am drawn en Hamilton National Bank. It was 
deposited, went through "the regular course•, and came back a week or two 
later~ Accused put his serial number and •section number" on the check 

, without Mr. Rosenbloan asking h1m to. Accueed made the check good about 1 ¥q-. 
He did not have as nuch as 110 1n his bank account on 30 March, nor thereafter
(R. J4-.39J Eic. 16). 

-s­
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4. The accused elected to remain silent Ca. 39). 

5. 'l'he evidence shows that accused made and uttered six checks aggre­
gating $87.50, drawn on the Hamilton National Bank of Chattanooga, Tennessee, 
received full value therefor, and fail'3d to maintain a sufficient balance in 
the bank to pay the checks upon presentation, as alleged (Specs. 1, 4-7, the 
Cl:€., and the Spec., Add. Chg. II). He also made and uttered two checks, 
aggregating $30, rrawn en the First National Bank of Pecos, Texas, ~ceived 
full value there!or, and failed to maintain a sufficient balance in that bank 
to pay them, as alleged (Specs. 2 and 3, the Chg. ). 'lhe accused subsequently 
made restitution as to all of the checks, except three aggregating $4,. He 
pleaded guilty to the Specifications involving these threG checks. · 

The ccnduct of accused clearly constituted a violation of the 96th 
Article of War. It was his responsibility to maintain a balance in his ac­
count sufficient to pay checks drawn by him. 

6. The accused is 29 years of age. The records of the Office of !be 
Adjutant General show his service as follows: Enlisted service 9 Deceri>er 
1941 to 30 ~e 1942; aviation cadet from 30 June 1942; appointed temporary 
second lieutenant,_ Army of the United States, and active duty; 26 August 1943. 

. ~ 

7. The court was legally constituted. - No errors injuriously aff'ecting 
the substantial rights of the accused were committed during the trial. The 
Board of Review is of the opinion that the record of trial is legally suffi­
cient to support the findings of guilty and the sentence and to warrant:. con­
firmatim of the sentence. Dismissal is authorized upon conviction of a viola­
tion of the 96th Article of War. 

, Judge Advocate. 

___(0n__L_ea_v_e_)________, Judge Advocate. 

--~-P'fo;.-~--tt •_-_J_~--~-..;..____,Judge Advocatef 

-6­
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1st Ind. 

War Department, J.A.G.o., 14' JUL Jg'4 - To the Secretary of War. 

l. Herewith transmitted for the action of the President are the 

record of: trial and the opinion of the Board of Revievr in the case of 

Second lieutenant Harry F. Cantrell (0-689450),.Air Corps. 


2. I concur in the opinion of the Board of Heview that the record 
of trial is legally sufficient to support the findings of Drl].ty and the 
sentence and to warrant confirmation of the sentence. The accused made 
and uttered eight checks aggregating ~~117.50, over a period of several 
months, without maintaining a sufficient bank balance to pay them on 
presentation. He pleaded guilty as to three of the checks. It appears 
from an investigating officer's report transmitted to me by the Command­
ing General, Second Air Force, that accused, having been duly placed 
in arrest in quarters, subsequent to his trial in the present case 
9reached his arrest. I recommend that the sentence to dismissal and 
total forfeitures be confirmed, that the forfeitures adjudged be re­
mitted, and that the sentence as thus modified be carried into execution. 

J. Consideration has been given to a petition for clemency by 

accused dated 25 May 1944 which is attached to the record. 


4•. Inclosed a.re a draft of a letter for your signature, trans­
.mitting the record to the President for his action, and a form of 
.Executive action carrying into effect the recommendation made above. 

· }ifyron c. Cramer, 
Major General, 

The Judge Advocate General. 
4 	Incls. 

Incl 1 - Record of trial. 
Incl 2 - Dft. ltr. for sig. s/w. 
Incl 3 - Petition for clemency 

dated 25/5/44.Attached to record. 
· Incl 4 - Form of action. 

(Sentence confirmed but forfeitures rell4tted. G.C.M.O. 467, l Sep 1944) 

.. 
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WAR DEPART1ENT 
Army Service Forces 

In the Office of The Judge Advocate Genere.1­
Wa.shington, D. c. (15) 

SPJGIC 
CM 258380. 	 2 7. JUL 1i44 

• 
UN IT ED S T'A TES 	 ) Nll1 YORK PORT OF EMBARKATION 

) 
v. 	 ) Trial by G.C.lli., convened 

) at Brooklyn, Nev, York, 19 
Captain JACK T. LIGHTSEY ) June 1944. Dismissal. 
(0-903172), Transportation ) 
Corps. ) 

---------------~-----·-------­OPINION of the BOARD OF REVIEVf 

LYON, MOYSE and SO~NFIEID, Judge Advocates. 


l. The record of trial in the case of the officer named above has 
been examine_d by the Boa.rd of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifications a. 

CHARGE Ii Violation of the 95th Articlo of War. 

Specification h In that Captain Jack T. Lightsey, T.C., 
Control and Planning Division, Headquarters, New ,York Port 
of Embarkation, Brooklyn, New York, did at New York City, 
New York, on or about 6 June 1944 wrongfully and unlawfully 
procure the admission to·Pier 90, North River, a restricted 
militacy area, of one Shala "Vl. Henry, a civilian, known by 
the said Captain Jack T. Lightsey to be a person not au­
thorized to be admitted thereto, at a time when elilbarkation 
of troops and other secret military activities were in progress. 

Specification 2a In that Captain Jaok T. Lightsey, T.C., Control 
and Planning Division, Headquarters, New York Port of Einbarka­
tion, Brooklyn, New York, did at Pier 90, North River, New 
York City, New York~ on or about 6 June 1944, with intent to 
deceive Colonel James E. Slack, G.S.C., Chief of Staff, li3ad­
qua.rters, New York Port 0£ Embarkation, o££ioia.lly state to 
the said Colonel James E. Slack that .one Shala Yf. Henry, ·a 
civilian then accompanying the said Captain Jack T. Lightsey, 
was an employee of the Boston Port of Embarkation, employed 
as E:xeoutive Assistant to the Demobilization Officer at that 
Port; that the said Shala Y{. Henry vras in New York to attend 
a conference, to be held on 7 June 1944 at the New York Port 
of Embarkation, to consider problems of demobilizationJ that 
the said Shala· lf. Henry had received offioia~ military orders 
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to that effect; that such official orders had been received 
by and wero then in the office of the said Captain Jack T. 
Lightsey at Headquarters, New York Port·ot' Embarkation; and 
that he, the said Captain Jack T. Lightsey, wished to have 
the said Shala w. Henry observe the embarkation of troops 
then and there in progress at said Pier 90 in order to further 
an official demobilization study being macl.e by the said Shala 
W. Henry, all of which statements were known by the said 
Captain Jack T. Lightse~- to be untrue, in that the said Sha.la 
Yl. Henry was not an employee of the Boston Port of Embarkation; 
in that the said Shala W. Henry had not come to NeYI York City · 
to attend a demobilization conference; in that the said Sha.la 
1¥. Henry had not received official orders directing his 
perfonmnce of duty at the Uew York Port of Embarkation; in 
that the said Captain Jack T. Lightsey had not received and 
did not have such orders at his office at Headquarters, New 
York Port of Thlbarkation; and in that the said Captain Jack 
T. Lightsey desired the admission of the said Shala w. &nry 
to said Pier for no official purpose. 

Specification 3i Nolle prosequi by direction of appointin& 
authority. 

CHARGE II& Violation of the 96th Article of War. 

Specificationa In that Captain Jack T. Lightsey, T.C., Control 
a.nd Planning Division, Headquarters, New York Port of Embarkation, 
Brooklyn, New York, did, at New York City, Uew York, at divers 
times from about l February 1944 to about 10 April 1944, wrong­
fully and unlawfully assume a grade superior to his own by 
wearing in public the insignia of a major. · 

He pleaded not guilty to and was found guilty of all Charges and Speeifica­
tions, except Specification 3 of Charge I, which was withdrawn by direction 
of the appointing authority. No evidence of previ:ous convictions was in­
troduced.. He was sentenced to be dismissed the service. The reviewing au­
tl:lori ty approved the sentence and forwarded the record of trial for action 
mider Article of War 48. 

3. Summary of the evidence. 

!.• Cha.rge I and Specifications. 

On the ·evening of 6 June 1944, an embarkation of troops was in progress 
at Pier 90, New York Port of Embarkation. The ship upon which the troops were 
embarking was visible from the pier itself, and the embarkation appears to 
have occupied several hours (R. 27, 33,39). Certain rigid rules existed 
for ·admission of personnel to the piers. Though they were not substantially 

- 2 ­
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different when an actual embarkation was in progress, from the rules at 
other times, they were more scrupulously eni'orced (R. 19,24,25,29). Iri. 
order to enter _the pier at any time, military and oivilian personnel were 
required to be we·aring one of several different badges. 1f a badge was 
not presented, other orders or credentials were required, and had first 
to be approved by the Internal Security Office of tho pier (R. 14,15,17, 
18 ). 

Accused was stationed at Headquarters, Control and Planning Division1 

New York Port of Embarkation (R. 47). 

About 2200 on 6 June he approached the front gate or head of the pier 
in the company of a ci 'Vilian., one Shala 'V{. Henry. Accused told Corporal 
Charles. B. Woehrle, 6th Guard Detachment, then on duty, that he wished to 
taks Mr. Henry onto the pier. Accused wore a port badge, but Henry had 
no identification, so Corporal Woehrle referred them to Staff Sergeant 
John A. Blair, his superior (R. 13-16). 

Sergeant Blair testified that he explained the regulations governing 
admission to the pier to accused, that the Internal Security Office had 
received no notification concerning Mr. I:lenry's visit, and that he could 
not enter without proper credentials. It appears, however, that creden­
tials were not specifically asked for nor offered (R. 19-22,24,26 )~ Accused 
told Blair that Uir. Henry should be allowed to enter because he was a visitor 
from the Boston Port of Embarkation on official business in the nature of· 
a survey and that it was necessary for him to observe an embarkation (R. 22). 

Blair sent Woehrle to find Captain John F. Barry, Transportation Corps, 
then on duty as Internal Security Officer. Before they arrived, however, 
Colonel James E •. , Slack, General Staff Corps, Chief of Staff' at the Port, 
arrived in the company of' several other officers (R. 22,23,38,39,45). 
Accused told Colonel Slack that Mr. Henry was Executive Assistant to the 
Demobilization Officer o:f' the Boston Port of &barkation, that Henry was 
in New York to attend a conference on the follmvinG day to consider problems 
of demobilization, and that he (accused) wanted Henry to see an embarka­
tion of troops in order that he might becoioo familiar with the activities 
of the port and with demobilization problemB. Accused further stated that 
he had made arrangements through "Colonel Gray's office" for Mr. Henry to 
see the embarkation (R. 40). · 

In the meantime Captain Barry had joined the group. Accused told him 
much the same story, adding that while Hr. Hanry did not have with him 
copies of his orders from the Boston Port of Embarkation, he (accused) 
had·seen copies of the orders (R. 27,28,36,37). Captain Barry at first 
refused to e.dmit Mr. Henry (although he did offer to admit accused), but 
after a conference between Colonel Slack and Captain Barry, Mr. Henry was 
permitted to register at the gate, received a pass, and entered the pier 
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with accused (R. 31,34,35,41). Captain Barry testified that he granted 
this permission upon Colonel Slack's recormnendation that he do so (R. 36). 

About 10 minutes later, however, Colonel Slack and Captain Barry re­
considered their action, and as a result, Colonel Slack went to look for 
accused. .Finding him and Mr. He~U"Y, they requested further and more definite 
identification of the latter. Accused then said that he had copies of 
Henry's orders from the Boston Port of Embarkation in his desk at the 
Port Headquarters. 'When :Mr. Henry could produce no other satisfactory 
identification or authorization, Colonel Slack told Captain Barry to order 
accused and Henry from the pier. He also told accused to report to him at 
0830 the following morning and to bring with him copies of Henry's orders 
from Boston (R. 31,32,42,43). 

It was stip~lated between the prosecution and accused and his counsel 

that if present in court Mr. Henry would have testified that he was ac­

cused's brother-in-law, that he was not and had not been employed in acy 

way by the Boston Port of Embarka~ion, but was in New York solely upon 

personal business. Ha would further have testified that accused had 

full knowledge of these facts; but that together he ana:· accused had had 

three drinks prior to arriving at the pier and that in his opinion accused 

was drunk at the time he was spear.ing to Colonel Slack (R. 48,49). 


Colonel Slack testified that when accused reported to him the next 
morning he presented witness a letter of resignation from the A:rrrry. Ac­
cused volunteered the statements that his whole story of the night before 
had been false, in that Mr. Henry was not an employee of the Boston Port, and 
had no orders from that station (R. 43-45). Colonel Slack also stated that 
no conference on demobilization was scheduled. and that wider the provi­
sions of a port memorandum concerning the admission of visitors, a civilian 
having no official business at the pier could not have been admitted during 
the embarkation (R. 45.46; Pros. Ex. A). · • 

Upon cross-examination Colonel Slaok testified that accused had worked 
directly under him for about a month in the Control and Planning Division 

,and, that·the quality of his·work had been excellent. 

b. .2,_harge ·II and Sp_ecification. 

Miss Belle Ricker. an employee of the Polyclinic Hospital in Ne;v York, 

testified that. she had met accused in November of 1943, at which time he 

was wearing the insignia of a captain (R. 51,52,55). She had seen him 

frequently since that date, and especially between 1 February and 10 April 

1944 (R. 51,56). During tJie month of January accused commenced to wear the 

insignia of a major, and upon his numerous appearances in public with her 

in New York, Providence and Cranston, Rhode Island, wore these insignia. 

He had given her a gold oak leaf prior to February (R. 51,53,54). 


4 ­
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Accused's War Department A.G.o. Form 66-l showed that his re.nk during 
the period between 1 February and 10 April 1944 was that of captain 
(R. 56-58). It also showed that his ei'ficienoy rating from 1 December 
1943 to 5 February 1944 was "superior" (R. 69 ). 

Evidence for defense. 

o. Charge I and Speoifioations. 

Aooused' s rights were explained to him by the law 100:raber an:1 he was 
sworn and testified in his own behalf (R. 68,69). He stated that he lived at 
Hostess House.,on Staten Island, and that he arrived there about 1700 on 
6 June. ~\.t the invitation of Mr. Sterling E. Standford., the manager, he 
had 11more than six and perhaps less than ten11 drinks while waiting for an 
expected telephone oall from Mr. Henry., his brother-in-law (R. 70). The 
oall oame about 1945. Accused had not seen his brother-in-law in three 
years. They arranged to meet at the bar of the Hotel New Yorker, and 
_eventually did so. Here aooused had several more drinks. Finally ha. de­
cided to visit Pier 90 in order to see a "Colonel Fingarsonu, who he knew 
was departing from that pier. He did not knavr and was unable to explain 
wey he had taken Mr. Henry with him. Yihen he arrived at the··pier he was 
drunk. He admitted that he regained some "equilibrium" when he was talking 
to Colonel Slack and Captain Barry at the pier, but he had become so far 
involved that he could no longer extricate himself (R. 71,74-76). He did 
not realiz.e -t;he seriousness of his acts. He admitted the falsi t,J of' his 
statements, and said that he had pleaded not guilty- only beoause he had 
had no evil intent (~. 71). & attributed his aotions to excessive drink­
ing (R. 74). 

Mr. Standford substantially corroborated accused's testimony concerning 
their drinking together. In an hour and a halt or two hours they had "about. 
seven or eight drinks" of' 'lw-hiskey e.nd Coca Colan. Witness "would sayn 
that accused was sober when he left (R. 81-84)•. 

d. Evidence in rebuttal. 

Captain Barry testified that upon both occasions when he had talked 
to accused he had been within three feet of him, and that he oould observe 
his appearance and general demeanor. Accused could wa.lk unaided, his speech 
was normal, and though there was an odor of alcohol on his breath., witness 
was.of the opixlion that accused was not drunk (R. 86-88 ). 

e. Charge II and Speoifioation. 

Accused stated that a.i'ter returning from overseas, he was stationed 
in New York. He was unable to .find a place for his family and was unhappy 
for this reason. He met Miss Rucker at a dance., and kept increasingly 
steady company with her., even spending Christmas at her home 1n Rhode 
Island. He saw that they were becoming involved, so "about the first of 
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February" he told her tha.t he.had been promoted to a majority. This was 
because Miss Rucker's mother belieV3d that when an officer was promoted 
to major he was thereafter sent overseas.· Accused told W.sa Rucker he 
wa.s going oversea.a, and therua.f.'ter did nvt see her any more (R. 71-73 ). 
He never wore tee insignia of a major except in Miss Ruoker's presence, 
and only for the purpose of breaking up their relationship (R. 75,77). 

Aocused also stated that he had been stationed in Southern Persia. 
for eleven months prior to his ooming to the New York Port, that his 
job there was to supervise the loading of freight oars and keep traffic 
moving, that he had worked long hours in very hot and oppressive weather. 
and that he had lost thirty po\lllds. during the course of this duty (R.79). 
Sinoe his return, and in the sixty days prior to 6 June he had taken to 

.drinking excessively, for the first time in his life (R. 74). Major 
Richard II. Gans, Transportation Corps, was accused's· immBdfo.te superior 
in the Control and Planning Division of the New York Port of fubarkation. 
Ee stated that accused had performed his duties in a superior manner, 
but witness had noticed that aoouaed wa.s restless a:nd nervous, and that 
he had "al:most a constant; tremor in his hands" {R. 66,67). 

Captain Fred w. Brewer, Medical Corps, Chief of the Neuropsychiatric 
Department of the Station Hospital, Fort I:hmilton, New York., had examined 
aooused between 15 November and 9 December 1943 and had found him to be 
suf'fering from "neurosis., anxiety type., mild" {R. 60 ). Ha again examined 
accused on 8 June 1944 and found him "mentally competent". The ca.use of 
the condition found on the first examination., witness thought., was an 
hereditary factor., aggravated by a. foreign tour of' duty, with arduous 
work., long hours., and lack 0£ recreation (R. 60.,61). Yfi'bless was of the 
opinion that aooused wa.s legally sane and could adhere to the right (R. 63, 
64). His drinking wa.s not responsible for,e.ny aggravation of his condition 
(R. 64). 

4. The evidence clearly showed., and aoous ed admitted., tha. t he im-· 
properly procured the admission to a pier where an embarkation of troops 
was taking place of a civilian, that he ma.de false stateioonts to a 
superior off'ioer in the course o.f procuring that admission., and that on 
repeated occasions he appeared in public wearing the insignia of a higher 
rank than his rightful one. Ee oould assign only the reason that he had 
had too muoh to drink as the cause of his first two offenses, and an effort 
to break up an affair with his woman companion as the reason for his third 
offense. It goes without saying that neither of these excuses., even if 
true, constitutes defenses to the Charges and Speoifioa.tions. Accused's 
own witness and Captain Barry testified that accused wa.s sober. A deliberate 
false of.t"ioial statement, :made with intent to deoeiw 11 is a violation of 
Article o:f' War 95 (Seo. 453(20)., Dig. Op. JAG., 1912-40). Colonel Winthrop 
cites as examples 0£ conduct violative of Article o:f' War 95 (then Article 
61)., an attempt to pass guards with a forged pass and under an assumed 
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name, and taking bribes to allow civilians to pass a picket line (Military 
Law and Precedents, 2d ed., p. 717, notes). Ylhile the present case does 
not involve a bribe, or the use of an assumed name, it does involve the 
passage of a civilian into a secret area on the false ground that he had 
orders permitting his ad.mission. 11e believe it to be analogous to the 
above citations, and so hold. It has likewise been repeatedly held that 
appearing in public while wearing insignia of an assumed higher rank con­
stitutes a violation of the 96th Article of War. No oral misrepresenta­
tion, and no expectation of pecuniary gain, are necessary (CM 233900, 
CM 243926 ). 

5. War Department records show that accused is 34 years of age. Ha 
attended The Citadel for /two years and George Washington University for 
one year, and the National University Law School for three years, but 
graduated from none of them. He was a Principal Claims Examiner in the 
General Accounting Office at the time of his e.ppointment as a Second 
Lieutenant, Transportation Corps, on 22 April 1942. He was promoted to 
First Lieutenant o~ 4 July 1942. The files do not show the date of his 
promotion to Captain. 

6. The court was legally constituted and had jurisdiction of the 
person and subject matter. No errors injuriously affecting the substan­
tial rights of the accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally suffioien~ 
to support the findings of guilty and the sentence and to warrant confirma­
tion thereof. Dismissal is mandatory upon conviction of a violation of 
Article of War 95 and authorized upon conviction of a violation of Article 
of 110.r 96. 

Advocate. 

Advocate. 

Advocate. 
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1st Ind. 

War Department, J.A.G.O., _ To the Secretary of Vfar.12 AUG 1944 
1. Herewith transmitted for the action of the President are the 

record of trial and the. opinion of the Board of Review in the case of 
Captain Jack T. Lightsey (0-903172), Transportation Corps. 

2. I concur in the opinion of the Boe.rd of Revi.nv- t~at the record 
of trial is legally sufficient to support the findings of guilty and 
the sentence· and to warrant confirmation thereof. Accused's misconduct· 
was of a serious nature from the viewpoint of military security. It is 
believed, however, that his misconduct was due to partial intoxication 
and a foolish des ire to impress his brother-in-law vii th his importance 
rather than to an evil intent. I recommend that the sentence be con­
firmed, but in view of accused's previous good record, and of his long 
tour of' foreign duty under trying oiroumsta.nces, I recommend that the 
execution of the sentence be ~uspended during.accused's good behavior. 

3. Inclosed are.a draf't of' a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the recommendation hereina.bove made, should 
such action meet with approval. 

Jeyron c. Ora.mer. 
Major General, 

3 Inols. The Judge Advocate General. 
Inol.1-Record of trial.· 
Incl.2-Drart of ltr. for 

sig. Seo. of War. 
Inol.3-Fo~ of' Ex. action. 

(Sentence confinned but execution suspended. .o.C.M.O. 488, 9 Sep 1944) 
,.. ',r,.:_:;.• 
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UAR DEP&l.T'r.iENT 
A:rnzy- Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGN 
CI.i 258408 

3o JUM 19# 
) INFAi,ITHY Rr:;PIJ.CELBI<J'.L' 
) \U1JI'fED STA'l'BS TRAINING CEIJ'i'ili 
) 

~ )v. . .. 	 Trial by G.C.l~., convened at 
) Canp Blanding, Florida, 22 

First Lieutenant NEIL H. ) June 1944. Dismissal. 
BEAiA (0-1297657), Infantry. ) 

OPINION of the BOA.,."l:?,J UY RZVIr..~'l 
LIPSCOr.iB, Sit,;FHSRD and GOLDEN, Judee Advocates 

1. The record of trial in the case of the officer narr.ed above 
·has 	been examined by the Board of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge:_ari:a· Specifi ­

cation: 


CF.A.1Gl!:: Violation of the 61st Article of War. 

Specification: In that 1;eil H. Bean, 1st Lieutenant, 

Company 11A11 , 226th Infantry Training Battalion,· 

69th Infantry Training Regiment, Camp Blanding, 

Florida, did without proper leave absent himself 

from his organization at Camp Blanding, Florida, 

from about 0&30, 7 Jun.e 1~44, to about 0745, 12 

June 1944. · · 


The accused pleaded not guilty to and was found guilty of the Charee 
and Specification thereunder. He was sentenced:to be dismissed the ·--~·~­
service. The reviewing authority approved the sent~nce and forwarde-a.···· . . ~-. 	 ,,. 
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the record of trial for action under .Article of War 48. 

3. The evidence for the prosecution, as established by the duly 
aut~1enticated extract copies of the morning report of the company tq · 
which the accused v:as assigned, shows that the accused absented himself 
without le~1:l-.Yl,t,..i,rom· his organization at Camp Blanding, norida, from 7 
June 1944 to;J,i. June 1944• During the period of accused's alleged ab­
sence· from his organization, a search was made of the company area as 
welr as the officers I quarters and the accused was not seen. Furthermore, 
the ·accused, durinK the period of his alleged absence, failed w report to 
the officer t.o whom he had been assigned as an "understudy" (H. 4-5; Pros. 
Exs. A, B). 

4. The accused, after his rights relative· to testifying or remaining 
$ilent had been explained to him, elected to remain silent and no evidence 
was presented by the defense. 

5. The Specification alleges that the accused absented himself without 
proper leave from his organization from abol!t 0630, 7 June 1944 to about 0745, 
12 June 1944. The .findings of guilty are sustained .by the uncontradicted 
evidence 'Which shows that, the accused was absent vd.thout authority from his 
organization during the time alleged. · 

6. The records of the office of the Adjutant General show that the ac­
cusea is approxi.ma tely 36 years of age; that he ser:v.ed · as an enlisted man 
from 25 January 1941 to 19 September 1941; that he served in the enlisted re­
serve corps from 19 September 1941 to 30 January 1942; that he was recalled to 
duty and rendered service as an enlisted man from JO January 1942 until he 
was discharged to accept a commission as a second lieutenant on 22 October 1942. 

7. The court was legally constituted. No errors injuriously affecting 
the substantial rie;hts of the accused were cor.urd.tted. durin.c; the trial. In 
the opinion of the Board of Review, the record of trial is leGally sufficient 
to sustain the findings of guj.l~y and the sentence and · to warrant confirmation 
thereof. A sentence of di~nissal is authorized upon a conviction of Article 
of War 61. · 

Advocate·. 

, Judge Advocate. 

.. .. ·~ . ..._ ' 

--~<~on__Le=a~~~e~)._________, Judge Advocate. 
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1st Ind.. 

War De_partment, J.A.G.CJ. ,, ::.. 'l'o the Secretary of \iar. 
' ~ 4 • JUL 1944 

l. Here,'l'ith transmittcd for the action of, the President are 

the record of trial and the opinion of the Board of Review in the · 

case of First Lieutenant Keil H. Bean (o-µn65?), Infantry. 


2. I concur in_ the opinion of the Board of Review that the 

record of trial is legally sufficient to support the findings and· 

sentence and to warrant confirmation thereof. I recommend that the 

sentence ot dismissal be confirmed but suspended during good behavior• 


.'.3, Inclosed are a draft of a letter for your signature, trans­

mitting the record to the President for his action, and a form or 

Executive action desir,ned to carry into effect the foregoing recom­

mendation, should such action meet vd. th approval. 


I "­ .. 
!i~on· c,_ Cramer,- . 

I.!ajor General, 
The Judge Advocate General. 

3 Incls. 
Incl l - Record of trial, 
Incl 2 -·ntt. of ltr. ror 

si~. Sec. of War. 

Incl 3 - 1rorr.1 o~~ Executive 


action, 


(Sentence confirmed but execution suspended. G.C.M,O. 408, 
Z7 Jul 1944) · 
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WAR DBPART:.IBNT 
Army Service Forces 

In the Office of ;!'he Judge Advocate General (27) 
Washington, n.c. 

;;;PJG"' 

CM 258412 
 14 JUL 1944 

U N I T E D S T A t E S 	 ) APJ1!Y AIR FORCES EAS'rERN 
) TEC:ijNICAL TF:..UNING corn.'.'.AND 

v. 	 ) 
) Trial by c-.c.M., convened at 

Second Lieutenant FREDRIC ) Scott Field, Illinois, 1.3 
HUGH 1lEP.KER ( 0-7 49488)., ) June 1944. Dismissal and 
Air Corps., Station No. 51 ) confinement for one (1) year. 
Alaskan Wing Command. ) 

·-------------- ­
OPINION of the BC.;J,.D OF F.EVI.l::i{ 

ROUNDS., GAMBMLL and FR.ElliRICK., Judge Advocates. 

1. The.record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion., to The Judge Advocate General~ 

I 

2. The accused was tried upon the follov.ing Charges and Speci­
fications: 

CHARGE Ia Violation of the 	61st Article of Yiar. 

Specification: In that Second Lieutenant Fredric Hugh Merker, 
Air Corps, Station IJo. 51 Alaskan Hing, Air Transport Com­

.	mand, then 352nd Base Headquarters and Air Base Squadron, 
AAB, Great Falls:, Montana, did., without proper authority 
absent himself' from his command at Great Falls, Montana, 
from about 18 April 1944 to about 4 May 1944•. 

CHARGE II: Violation of the 96th Article of War. 

Specification 1: (Disapproved by the reviewing authority). 

Specification 2: Ir that Second Lieutenant Fredric Hugh 
Merker., Air Corps, Station No. 5., Alaskan Wing, Air Trans­
port Command., did, at St. Louis., Yissouri, on or about 26 
April 1944., with int:int to defraud, wrongfully and unlaw­
fully make and utter to the Hotel Jefferson, St. Louis, Miss­
ouri, a certain check in words and figures as follows, to 
wit: 
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4/26 1944 

~fu:: first National B.AI1K 

Great Falls, :.rontana 

Pay to Hotel Jefferson or Order 

Twenty five and no/100 - - - - - - - - - - Dollars 

Alaskan Wing • /s/ Fredric H. Merker 
1855 S. Fifth St. 2nd Lt AC 0-749488 
Cuyhahoga Falls; Ohio a 

and by means thereof did fraudulently obtain from the 
said Hotel Jefferson, twenty five dollars (f25.00) in . 
United States Currency, then well knowing that he did not 
have and not intending that he should have sufficient funds 
in the First National Bank, Great Falls, Montana, for the 
payment of said check. 

Specifications 3-8, inclusive, are identical in form and 
substance with Specification 2 except for the dates, 
amounts, and names of payees which differ from it in 
the following, respectively: 

Date Amount Payee 

Specification J 4/28/44 (same) (same) 
Specification 4 4/28/44 (same) (same) 
Specification 5 4/17/44 ( same) Stevens Hotel 
Specification 6 4/19/44 t50.00 Stevens Hotel 
Specification 7 4/ 9/44 $50.00 F & R Lazarus & Co. 
Specification 8 4/ 4/44 t,50.00 F & R Lazarus & Co. 

CHARGE III: Violation of the 95th Article of Yiar. 

Specification 1: (Disapproved by the reviewing authority). 

5pecification 2: In that Second Lieutenant Fredric Hugh Merker, 
Station No. 5, Alaskan Wing, Air Transport Command, being 
indebted to The Stevens Hotel, Chicago, IDinois, in the 
sum of ten dollars and five cents (~10.05) for room and 
services, which amount became due and payable on or about 
21 April 1944, did, at Chicago, Illinois, dishonorably fail 
and neglect to pay said debt. 

~ pleaded guilty to the Specification of Charge I, excepting the 
:>rds (sic) :11su, substituting therefor the •words •19••, guilty to 
harge I and not guilty to all other Charges and Specifications. He was 
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found guilty of the Specification of Charge I, with the exception and 
· substitution pleaded, and guilty of all other Specifications and the 
Charges. No evidence of previous convictions was introduced at the trial.. 
He was sentenced to be dismissed the service, to forfeit all pay and 
allowances due or to become due and to be confined at hard labor, at 
such place as the reviewinJ authority may direct, for a period of five 
(5) years. The reviewing authority disapproved the findings of Specific­
ation l of Charge II and of Specification l of Charge III, approved the 
sentence but remitted four years of the confinement imposed and forwarded 
the record of trial for action under Article of War 48. 

3. The evidence for the prosecution relating to those offenses -which 
have not been disapproved by the reviewing authority, briefly summarized, 
is as follows: 

The accused, a member of 352nd Base Headquarters and Air Base Squad­
ron, A:rmy Air Base, stationed at Great Falls, Montana, was.granted.a 
fifteen day leave of ab.sence and, according to the morning report of his· 
organization, left his station, under said leave, on 3 April 1944 (R. 11; 
Ex. A). At the expiration of the leave he failed to report for duty and 
was, on 18 April 1944, carried as absent without leave on the morning 
report of his organization (R. 11; Ex. B). This unauthorized absence 
continued until 4 May 1944 when the accused was apprehended by civil . 
authorities in the Statler Hotel in St. Louis, Missouri (R. 12-17). On 
5 May 1944 he was SUITendered to military control at Jefferson Ba.ITacks, 
Missouri (R. 15, 17) and he was placed in confinement there on that date 
(Ex. E). . . 

Special order No. 92, Headqu,arters, Station No. - 5, Alaskan Wing, 
Air Transport Command, 29 April 1944, was admitted in evidence to show 
release of the ac.cused from assignment to 352nd Base Headquarters and 
Air Base Squadron and assignment to said Station No. 5 of the .Alaskan 
Wing, effective 30 April 1944 (R. 11; Ex. C). The morning report o.t 
352nd Base Headquarters and Air Base Squadron for 30 April 1944 was 
admitted in evidence to prove that accused had been dropped from the 
rolls o.t said organization on that date· and was transferred to Station . 

·' "'No. 5, Alaskan Wing, pursuant to the order above mentioned (R. 12; Ex. 
, D). Paragraph 10, Special order No. 133, Headquarters Scott Field, 

IDinoisi 12 May 1944 whereby the accused was attached as a casual · 
to 3505th Army Air Forces Base Unit-as of 11 May 1944 (R. 19; Ex. F) and 
the morning report of the 3505th Arm:/' Air Force Base Unit for 12 May 
1944, showing that accused joined the organization on that day (R. 19, 

. E>c. G), were admitted in evidence. With the exception of oral testi ­
mony or two civil police roff'icers who apprehended the accused in ~t. ".. 
Louis, Missouri, (R. 12-18)' the remainder of the evid.ence for the.pros­

. ecution rested upon stipulations, exhibits and a statement of the 
accused. · ' 

S;eecifications? and 81 Charge II1 

On the 4th· and 9th or April 1944 \,he accused tendered to F & R 

Lazarus and Company, in Columbus,~Ohio, two checks signed by him, each 

in the sum of $50.00 and forwltidh he received, in cash, the face . 


/ 
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amount of the checks. Zach check was dravin upon the 1'irst National 
Bank of Great Falls, Montana, and when pre~ented for collection payment 
on each was refused and the checks were returned to F & R I.aza.rus and 
Company unpaid (R. 28, 29; Ex. z, AA, BB). 

Specificatio~s 5 and_ 6, Charge II: 

On 17 April 19/44 the accused registered as a guest at the Stevens 
Hotel, St. Louis, l'.Tis souri (E:c. V) and m that date tendered to the 
Stevens Hotel his check drmvn upon the First National Bank of Great 
Falls, ~\fontana in the amount of $.25.00 arrl requested that it be cashed 
for him. Likewise on 19 .lpril 1944, the accused requested that they 
cash his check in the amount of f,50.00 drawn upon the same bank. The 
hotel gave the accused cash for the face a~ount of these checks and when 
the checks wefe presented to the drawee bank for collection payment was 
refused and they were returned to the Stevens Hotel unpaid (R. 26; Ex. 
T, TJ, V, W, X, Y). 

Specifications 2 2 3~ 4;- Charge II: 

On 25 April 1944 the accused registered as a guest at the Hotel 
Jefferson, St. Louis, Missouri (Ex. K), and while there gave the hotel 
three of his checks in the a:nounts of $25, $25 and B25 on 26, 29 and 29 
April 1944, respectively, receiving cash therefor, in each instance, in 
the !ace amount of the check. &3.ch check was drawn upon the First 
National Bank of Great Falls, Ifontana. They were deposited and when 
presented to the dra:wee bank for collection, payment was refused and 
the checks were returned to the Hotel Jefferson unpaid (R. 20, 22, 24,­
25; EK. J, K, L, M, O, P, Q, R, S). 

Specification 2, Charge III: 

The accused lef't the Hotel Jefferson in St. Louis, Hisso'J.ri, on 1 
}by 1944 leaving unpaid a bill then due and payable :in the amount of 
$21.45, representmg the total of room rent, valet services and tax. 
The accused lei't, the hotel on this occasion without checking out or 
advising the hotel of his departure (R. 4); Eic. J). 

In the early pa.rt of Hay 19/44 !.~jor }{organ F. Phipps, Air Corps, 
who ,had been ma.k:ing an investigation of natters involving the accused,. 
had an interview with him. After be:ing warned of his rights t{l(;l accused 
foluntarily made a sta. teJ11ent which he signed under oath in the presence 
of Major Phipps. 

In said statement he admitted that he left his duty station at Great 
Falls, Montana, on 3 April 19/44 for a 15 day leave for the purpose of· 
going to-Ohio to visit his mother and sisters and to attempt to raise 
the sum of $14)0 to ~Y off debts which he rad contracted. He was un­
successful in raising the money because of his :inability to provide 

J 
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security. He began drinking on 11 April and from then until he was 
apprehended on 4 :Jay 1944 he Yras under the influence of liquor most 
of the time. He started back to Great Falls on 18 April 1944 but 
8 laid around•.chicago for 3 or 4 days and then went to Burlington, 
Iowa for a couple of days, continuing to drink meanwhile. He want on 
to St. Louis, Missouri, arriving there on 25 .April 1944 and registering 
at the Jefferson Hotel where he wrote checkq which he •thought• a.mounted 
to ~82.00. On 1 I.Iay 1944 he moved to the Statler Hotel and on 4 May 
1944 he was arrested by civil police and taken to the city jail. On 
5 May 1944 he 1'1as surrendered to military control at Jefferson Barracks, 
Missouri. The reason he wrote the checks was because his supply of 
money had become exhausted though he knew he •had insufficient funds 
in the bank to coveru. He was married when he was 19 and has a child 
two years old. His father is dead and it has been necessary for him 
to help support his mother. He wants to remain in the Arrrry as a flier 
and be restored to duty as soon as possible but, at the time when he 
made the statement he -vras unable to make restitution for the bad checks 
he had written (R. 32; Ex. EE). This statement was reaffirmed by the 
accused, after proper warning, before First Lieutenant H. Walter Hanson, 
Jr., Air Corps, the investigating officer on 22 May 1944 (R. 37, Ex. FF). 

Mr. w. H. Williams is Assistant Cashier of the First National Bank, 
Great Falls, Montana. By stipulation, it was agreed that he would testi ­
fy as follows: The accused opened a checking account with the baak .on ·: 
13 October 1943 and said account has been active ever since. As of the 
end of March 1944 the account showed a balance of $1.35. On 1 April 1944 
the accused made a deposit of $121.90 mald.ng a baJ..ance to the credit of 
the accused of ;123.25. By 10 April 1944 checks and charges in the 
total amount of 0101.28 were debited against the accused leaving a bal­
ance of ~21. 97. \'Jhen, then, on 12 April 1944 the check :m the amount 
of t50 given on 4 April 1944 to F. R. Lazarus & Company by the accused 
(Ex. M) was presented for payment, payinent was refused for·the reason 
that there were not sufficient funds on hand to pay the same. On 13 
.April 1944 a' charge of ~.;. 79 was debited against accused leaving a baJ..ance 
of t2l.18 on hand and on the same day payment of the check for f.50.00 
given on 9 April 1944 to F. R. Lazarus & Company by the accused (Ex. EB) 
was likewise refused because of insufficient funds. 

Debits for checks and charges between 13 and 21 .April ·1944 amounted 
to :t?J.50 leaving a balance on hand on 14 April 1944 of tl?.68•. On 22 
April 19/44 the checlc given b:r accused to the Stevens Hotel on 17 April 
1944 in the a.mount of t:2'5.00 (Ex. '1') was presented for collection and 
payment thereof was refused because of insufficient funds. Payment of 
the check for $50.00 given to the Stevens Hotel by the accused on 19 
April 1944 (ax. U) was likewise refused for the same reason on 26 
April 1944. Charges debited against the accused between 21 April 1944 
and l May 1944 totalled ~11.85 leaving a balance on hand on 1 May 1944 
of ~~5.83. 

On 2 May 1944 two checks of the accused were presented to the bank 
for payment, one dated 25 April 1944; payable to the Jefferson Hotel in 
·the amount of t,7 .12 (:ex. N) and the other cated 26 April 1941~, payable to 

· · 
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the Jefi·erson Hotel in the amonnt of 025.00 (Ex. 0) .. . Both were re­

turned 1mpa.id. On 3 ~Jay 1944 the check e;iven by the accused and 

payable to the Hote~. Jc:f'ferson on 28 April 1944 in the amount of 

$25.00 (Eic. P) was dishonored and returned unpaid i'or lack oi' suffi ­

cient funds. On 6 Tay 1944 debits a~ainst the accused in the total 

amount of fil.00 reduced the ·balance to $.4.83. On 8 }113.y 1944 the check 

given by the accused on z:) April 1944 payabJe to the Hotel Jefferson 

in the amount of $25.00 (Ex. la~ was returned unpaid because of insuf­

ficient funds. 


Mr. Williams was .familiar wl th the handwriting of the accused 
and his signature and aner an examination and comparison of the signa­
tures on all of the checks above mentioned with the authorized signature 
of the accused on file with the bank, ha was of the opinion that each · 
was the_signature of the accused (R. 30; Ex. CC). 

4. :for the defense it was shown by stipulated testimony of Mr. 
W. H. Williams, .Assistant Cashier of the First National Bank of Great 

Falls, }fonta.na that the accused rad, on three different occasions prior 

to March 1944· overdrawn his account in said bank and that the bank had 

honored said overdrafts. On the first occasion the accused overdrew 

his account in the "swn of $20.16 on 28 January 19/44. On the two other 

occasions the overdrafts were for small sums, not in excess of ~?2.00 

ea.ch (R. 39; Def. Ex. l). 


The accused·, raving been informed of his rights elected to be 

sworz:i as a witness and testified, substantially, as follows: 


He graduated from hir,h school in 1939. After working· during 
the summer he went to the University of Ohio for l¼ years. In the winter 
of 1940 he was married and ha left school in the following Spring.- He 
worked in a bomb plant until 1.13.rch. On 2) July 1942 he enlisted in the 
·Army where he became an Aviation Cadet. After receiving his coninission 

··as.a second lieutenant he served in the Air Service Command and the 
Alaskan Wing {R. 41). In February of 1944 while in the Officer•s· Club 
at Great Falls, Montana, he became involved in a dice game with other 
officers. Besides losing ~250 in cash, ha paid a gambling debt with a 
check for $~0.00 and still QW~ one of the officers ~400. This officer 
kept pressing him for payment and the accused did- pay him $100 in cash 
a week later.and offered him a personal note for $300 (R. 41, 42) •. :tater 
this creditor threatened to take the matter up with the accused's commarrl­
ing ·officer but instead arranged far a bank loa.n,of $300 to be made to 
the accused upon his si~ing a note therefor. The $300 was paid to the 
officer and-when the note fell due the accused was unable to pay it (R.
42; 43). Thereupon he requested a 15 day leave for the p.1.rpose of going 
home. He went on leave and started to return to Great Falls on 16 April 
1944, knowing that he ms due back at his station by midnight of 18 April. 
When he arrived in Chicago he became despondent because of being obliged 
to return and face his financial difficulties. He stayed in Chicago 
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three days then went to Burlington, Iowa in an attempt to obtain a 
loan from a friend of his father. He was unsuccessful and went on 
to St. Louis, :Missouri. He admitted giving_ the checks in question in 
this case to the Hotel Stevens, The Hotel Jefferson and F. R. Lazarus 
and Canpa.ny, but though he was not sure how much money he had in the 
bank when he issued the checks he intended, if the funds were insuffi ­
cient, to have sufficient in the bank by the time the checks cleared. 
He also admitted neglecting to pay the Hotel Jefferson and Hotel stevens 
bills for roan rent and services he had obtained while staying at these 
hotels as a guest (R. ·43, 44). He made arrangements later for his 
mother to pay these bills, but he did not know whether they have been 
pa.id. He did, however, send a money order to the Hotel Stevens in pay­
ment of the bill of $10.05 (R. 41). · · 

.· . 

Upon cross-exam.in:l.tion he admitted that he did not know how 
·much money he had in the bank on 1 .April 1944 but said he 11-would guess 
about $40 or $50. I don't knowt1 and he made no effort to ascertain 
the status of his bank account before going on leave (R. 40). He like­
wise admitted signing the registration cards at the Hotel Jefferson 
and Hotel Stevens (R. 53, 55), and ea.ch of the checks described in the 
Specifications (R. 53-58). He further admitted that he left the Hotel 
Jefferson on 1 },ay 1944 without notifying anyone of his departure and 
!mowing that he owed the hotel for roan rent and other services (R. 55). 
He had-issued checks in the total amount of $79.74 prior to his depar­
ture ai leave from Great Falls on 3 April 1944 but made no effort to 
leartt the status of his account at that time arrl while he did make .a 

· deposit of $12) in April he made none between the period 8 April - 4 
May (R. 58). 

\Jhen asked 11 Did you keep track of the amount of checks that 
you wrote fran the time you started on your .leave until you were picked 
up at the Hotel Statler here at St. Louis?", he replied1 "I !mew approxi­
mately what I had written." And to the. questions "Lt. Merker, you knew 
then that you had written checks in excess of the amount that was avail ­
able for such checks at the First National Bank, Great Falls, Montana" 
the accused answered a "I !mew that, yes" (R. 59). 

5. By his plea the accused admitted bis guilt of the offense alleged 
in Charge I and its Specification-- An. ex.tract copy of the morning report 
of his orga.nizat±·on dist:""lese'S'"~on :utAFU 1944 the accused failed 
to return to duty at the expiration of a fifteen-day leave of absence 
which, by another extract copy of the morning report, was shown to have 
begun ai .3 April 1944. The court by its findings, adopted the change 
expressed by the accused in his plea and, by exception and substituticn, 
fixed the initial absence as of 19 April 1944. Two civil police officers 
testified that they apprehended the accused in the city of St. Louis, 
Missouri on 4 M:i.y 1944 and the evidence shows that the accused at that 
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time frankly admitted his unauthorized absence. By an extract copy 
of the ::i.ornin::; report of the Casual Detachment, No. 1 Prison, 1787th 
S,C.TJ. Station Complement, Jefferson Barracks, Hissouri, his surrender 
to military control on 5 :,lay 1944 was duly established. Thus, every 
element of the absence without leave has been shovm by co::ipetent e.vi­
dence, irrespective of the.plea. 

i"iith reeard to the offenses of giving checks with intent to 
defraud, knowing that he did not have sufficient funds in the bank upon 
'tvhic:1 tne checks vrnre dra,m to insure their payment, the record portrays 
the accused as a financially embarrassed youn3 man who, when confronted 
with the inevitable results·of his L~provident conduct, la.eked the moral 
courage to overcome the,:1. After he had squandered his money in za,mbling 
losses he obtained a leave of absence in order to atte!'lpt to raise the, 
money required to settle his debts. Being unable to ,nake any loans for 
lack of collateral he beca111e despondent, took to dr.ink:ing, and while 
overstaying his leave, wrote checks indiscrimina'.:.ely upon a bank account 
which he knew, or should rave kno,-m vra.s :lnsuificient to pay them. In 
his testi.rn.ony under oath, at the trial, he admitted making, and uttering 
each of the checks described in Specification 2 to 8, inclusive, of Charge 
II and that in each instance, he received the consideration alleged. The 
status of his account with the bank ,'.e.s establi.shed by stipulated testi­
-rnony of an officer of the bank and conclusively sho.¥s that, although the 
account was current and the accused had mace a substantial deposit on 1 
April 19L.4, it had beco1e o.epleted with:in a short t:bne thereafter to such 
an extent that none of the checks which the accused is charged with fraudu­
lently i ssuinG CO!lld be paid wi1en presented. The accused I s statements 
as a witness de~onstrate that he l,as av,are of the fact that there -were 
not sufficient funds :in the drawee bank to ray ony of the checks he issued 
whi .e on leave after the pa~.'lllent of' the checks whl.ch he had issued in . 
Great Falls, :Jontana before going on leave and he made no effort whatever 
to investi_;:i.te the status of his account vri.th the bank while he had every 
opportunity and facility for do:ng so. lJnder t.hese circu.'llst.::tnces he is 
properly chargeable with 1-mowledge as to the actual status and the intent 
to defrauci may be inferred from his arbitrary and reckless issuance of 
the checks notwithstanc.i.i-ig. The reco:..·d is, t.herofore, deemed legally 
su:,:'ficient to support the findings as to Specifications 2 to 8, inclu­
sive, of Ciia.rge II. 

Since the charge of dishonorable failure and neglect to pay the 
debt owing to the Hotel Jefferson for room rent and services rendered 
is laid under the 95th Article of •Jar it rcq'J.ires more than simple proof 
of neglect on the ps.rt of the a.ccused to pay the debt pro:nptly to support 
it. \iliere, however, the nonpayment amounts to dishonorable conduct, 
because accom;_)anied by such circu.lJlStances as fraud or deceit, it may 
properly be deemed to constitute the oi"fense (par. 453 (14), Dig. Op. 
~~G 1912-1940). In this case the prosecution proved, and the accused 
admitted un:ler oath, at the trial, that he was registered as a guest at 
the Jefferson Hotel, had availed himself 0£· the accommodations and ser­
vices of trie hotel and then, surreptitiously left and engaged quarters 
at another hotel in the sa:1.e cit:,·, well lrnowin~. thl t the debt was due and 
O'Ninr: a:. the time. Ee had made no arran,:;8lllen-cs ~:or t~1u pasment of the 
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bill, told no one oi' his intentions to leave, gave no address Yrhe1'e he 
co'.tld be reached thereafter and thus evidenced his determination to 
evade the honest payment of his account. Fraud and deceit may reason­
ably be inferred from such actions and the accused's conduct, under 
these circumstances was of the dishonorable character contemplated by 
Article of Har 95. 

6. The records of the War Department disclose that the accused 
was born in Uib1ington, Ohio and is tvTenty three years oi' age. He 
attended the public schools of Wilmington, Ohio, was graduated from 
high school in 1939 and thereafter attended Ohio State University for 
one year. Prior to his enlistment he was variously employed as a sales 
clerk, assistant cashier, elevator operator, Jiling ·clerk and foreman. 
He enlisted in the .umy on 20 July 1942 and became an aviation cadet on 
15 September 1942. Upon completion of the prescribed course of train­
ing he was com1:dssioned a second lieutenant, Army of the United States 
on 22 June 1943 and assigned to the 398th Bomber Group at Ephrata, 
W'asrdngton. He is ms.rried and has one child. 

7. The ·court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board o:C Review the record of trial 
is legally sufficient to support the findings and the sentence arl'd to 
warrant confirmation of the sentence. Dismissal is na.ndatory upori a 
ccnviction oi' a violation of Article of War 95. Such punishment a.'s a 
court-martial may direct is authorized upon conviction of a violai;i.on 
of A.rticle of Viar 61 and punishment at the discretion of the court is 
authorized upon ccnviction of a violation of Article of Viar 96. · 

_____(___on____l_e___a_ve.......,.)______, Judge Advocate. 


~-a.11 /t: ,/z1Md/4.£ Rf'Judge Advocat~. 

·~,Judge Aavocate. 
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1st Ind. 

War Department., J .A.G.O• ., 20 JUL 1944 - 'fo the Secretary o.r Viar. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case 
of Second Lieutenant Fredric Hugh Merker (0-749488)., Air Corps., 
Station No. 5., Alaskan Wing Comnand. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confirmation of the sentence. I recommend that the 
sentence be confirmed and carried into execution and that the United 
Sta;t;es Disciplinary Ba.ttacks., Fort Leavenwor·th., Kansas., be designated as 
the place of confinement. · 

J. Inclosed are a draft of a letter for your signature., trans­
mitting the record to the President for his action., and a form of 
Executive action designed to carry into effect the above reco:mmenda­
tion., should such action meet with approval. 

e .... 

· }Eyron c. Cr~er., 
Major General., 

The Judge Advoca(e General. 
3 Incls. 

Incl. 1 - Record of trial. 
Incl. 2 - Dft. ltr. for 

· sig. S/w. 
Incl. 3 - Form of action. 

{Sentence as approved by reviewing authority confirmed • 

. G.C.M.O. 475,- l Sep 1944) 
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In the ot:t1ce ot The Judge .ldTocate General 

Washington, D. c. 


SPJ'GV 
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24 JUL 1944 
UNITED STATES 	 ·THIRD AIR FORCE 

T. 	 Trial b7 G.C..M., convened at 
Morris Field, Charlotte, 

Second Lieutenant ALFRED ) North Carolina, 6 June 1944. 
l 


G. THOMPSO~ (0•756825), ) . Dismissal. 

Air Corps.· ) 


OPINION ot the BOARD OF REVIEW 

TUPI, HA.mica> and TREVETHAN, Judge .ldTocate1 


1. 	 The Board ot Review baa examined the record ot trial.in the 
.: 	 case of the otticer named above and submits thie, its opinion, to The 

Judge Advocate General. 

· 2. The accused waa tried upon the tallowing CJw.•gea and Spec1ti ­
cat10ns1 

CHARGE Is Violation of the 96th Article ot War. 

Spec1f'ication: In tbat·Second Lieutenant Alfred G. Thompson, 
Headquarters 411th Bombardment Group (L), norence Jnrq 
Air Field, norence, South Carolina, did, on or about 
14 April 1944, near Florene• Ariv·ilr Field, Florene-, 
South Carolina, wrongt'ull.7 violate Section II, Paragraph
16' (1) (d), A.nq ilr Force regulation 60-16, dated 
6 March 1944 b7 flying a type A20J Blilitar;r airplane at 
an altitude·below 500 feet above the ground. 

CHARGE II1 Violation ot the 83rd Article ot War. 
' Specification: In that Second Lieutenant iltred G. Thompson,·

* * * did, on or about 14 April 1944, near Florence !rtq' 
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Air Field, norence, South Carolina, through 
neglect suffer a type A20J Airplane, military' 
:property or the United States, value or about 
$1421042.00 to be damaged by !lying said airplane 
into certain trees. 

He pleaded not guilty to and was round guilty or all Charges and 
Specifications. No evidence of' previous convictions was introduced. 
He was sentenced to be dismissed the service.; The reviewing authority 
approved the sentence and forwarded the record or trial tor action 
under Article ot War 48. 

3. The evidence for the prosecution is substant1.ally as fol­
lowsa 

Section II, paragraph lEs (1) (d), Arrrty Air Forces Regulation 
60-16 was read to the court. This regulation provides: 

"Minimum altitudes or fiight. Except during take.art 
and landing, aircraft will not be operated below the follow­
ing altitudes: 500 reet above the ground elsewhere than as 
specified above." 

Private First Class Donald J. Gottschling, Section o, Florence 
RTU, norence A:nrry Air Field testified that on 14 April 1944 he was a 
crew chief',. and as such had at about 0700 on 14 April made a pre•fiight 
e:xz,mfoation of' the A-20-J plane flown by the accused later that morning. 
The pre-flight exarn1Dation showed the plane to be in good condition. 
This plane was tlown from 0800 to 1000 by a Lieutenant Robertson and 
this witness is not certain whether or not he saw the plane before it 
was flown oft by accused at 1100. When tlie plane was landed by the 
accused this witness observed dents in it and made a thorough examination 
attar it had been towed to the maintenance area. This examination revealed 
that the cowling or the left engine was dented, the ignition harness 
damaged, the right wing tip plexiglass was broken, with leaves and twigs 
stuck in the broken place, and there were pieces or dead wood lodged in 
the tins and baffles or the left engine. After this exarn1Dation Second 
Lieutenant Howard L. Taylor, Engineering Officer, was called (R. 5-8). 

. .. . 
On e:xam1nation b7 the court Private Gottscbling testified 

without objection that he had examined the form 1-A submitted after 
the first mission (flown by Lt. Robertson) and the entry on this form 
made by the first pilot was no.K.• (R. 8). 
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Lieutenant Taylor's testimony as to the damage to the 

plane was substantially- the same as Private Gottscbling's. Lieu­

tenant Taylor said that the dents on the cowling and ring column 

were huge, and readily- noticeable (R. 9-10). . 


Captain George B. Thabault, the investigating officer in 

this case, testified that after instructing accused as to his rights 

in connection with accused giving a statement the accused told him he 

wanted first to talk to some of his friends. The next day accused 

told Captain Thabault ha had decided against making a statement. 

However, during the first interview, and after he had been warned or 

his testimonial rights, the accused told Captain Thabault 


"You know how it is when out with an instruct.cir some­
times he will peel orr and the students will peel otf atter 
him and then we will re-join and possibly do that two or 
three times, and I possibly- did the same thing - I just 
peeled off too low11 (R. 10, 11). 

It was stipulated that the value or the plane described in 
. the Specif'ioations was military property of the United S~tes or a 

value of about $14?,042 (R. 12). 

4. The defense offered no eTidenee and the accused after having 
his rights as a witness explaµ.ed to him elected to remain silent (R. 12). 

5. The reasonable inference of the circWDStantial evidence in 
this case shows that accused tlew a military airplane, propert7 of the 
United States, below an altitude o! 500 f'eet, 1n violation or Section II, 
paragraph 16! (l) (d), Arrq ilr Forces Regulation 60-16, and thereby 
damaged the plane, in that the plan~ was in good condition when tlown 
ott b.r accused, and when landed the cowling of the left engine was 
dented, the ignition harness was damaged, and the right wing tip 
plexiglass was broken, with twigs stuck 1n the broken places and 
pieces of dead wood lodged in tins and baffies of the left engine. 

6. War Department records show that accused is 22 years ot age 
and a high school graduate. He entered military service 20 September
1941 and was appointed aviation cadet l December 1942. Arter completion 
of training at Yuma. A.rrq Air Field, Yuma, Arizona, he was appointed 
second lieutenant,~ ot the United States, 1 October 1943. 

. ­

7. The court was legally' constituted and had jurisdiction or 

the person and the offenses. No errors injuriously affecting the 
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substantial rights or the accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally 
sufficient to support the findings of guilty, to support the sentence 
and to warrant confirmation of the sentence. Dismissal is authorized 
upon conviction of violation or Article of War 83 or 96. 

Judge Advocate. 

, Judge Advocate. 

~4­
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SPJGV 

CM 258414 1st ·Ind. 


War· ?>epartment, J.A.G.o., 1l OCT 1944ro the Secretary of War. 

l. Herewith transmitted for the action of the President are 
the record or trial and the opinion of the Board or Review in the 
case of Second Lieutenant Alfred G. Thompson (0-756825), Air Corps • 

.. n.. ·, .. 

2. I concur in the opinion or the Board of Review that the 
record of trial is legally sufficient to support the findings or 
guilty, to support the sentence and to warrant confirmation or the 
sentence. 

3. Consideration has been given to a recommendation for 
clemency signed by the trial judge advocate, and also to the inclosed 
memorandum from Lieutenant General Barney M. Giles, Deputy Commander, 
Army Air Forces, dated 7 October 1944, recommending that the sentence 
be commuted to a forfeiture of pay in the amount of $60 per month for 
six months. I concur in the recommendation or General Giles. 

4. Inclosed are a draft of a letter for your signature, trans­
mitting the record to the President for his action, and a form or 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

~C.-~o• 

4 	Incls. lllyi-on C. Cramer, 
Incl.1-Record of trial. Major General, 
Incl.2-Memo fr Deputy The Judge Advocate General. 

Commander,AAF,7 Oct 44. 

Incl.3-Dft ltr for sig S/N. 

Incl.4-Form of action. 


(Sentence confirmed blt corrum1ted to forfeiture of 160 pay per month 
for s~ months. G.C.M.O. 586, 25 Oct 1944) 
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1 G AUG 1S44 
S2JGH 
C:-..: 258423 

UNITED STATES 	 ) FOURTH SERVICE COMYAND 
) AR.HY SERVICE FORCES 

v. 	 )' 
) Trial by G.C.M., convened at 

1:l3.jor LOUIS R. IEFKOFF ) Camp Van Dorn, Mississippi, J5 
(0-296224), Coast Ar­ ) June 1944. Dismissal, total 
tillery Corps • forfeitures and confinement ~ for one year and one day. 

) Disciplinary Barracks. 

OPINION of the BOARD OF ru.--VH:Vf 
DRIV:.:R, 0 1 CONNOR and LOTrERHOS, Judge Advocates 

1. '.!.'he Board of Review has examined the record of trial in the case cf 
the officer named above and submits this, its opinion, to The Judge Advocate 
General. 

2. '.Lne accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 96th Article of War. 

Specific~tion: In that Major Louis R. Lefkoff, Coast Artillery 
Corps, 'While acting under color of his office as Police and 
Prison Officer, Camp Van Dorn, Mississippi, did, at Ca~p Van 
Dorn, 1iississi?Pi, en or about 27 April 1944, through his 
orders and instructions, wrongfully and unlawfully cause 
c~el, inhuman, and unusual punishment by flogging to be 
administered upon General Prisoners Earl A. Hankin, Julian s. 
Stevens, Ldward D. Jeffers, Joseph R• Pinkos, bl.mer Seigle, 
Paul M. Smith, Robert w. Rhoddy, David J. Toombs, and Robert 
H. Starks. 

He pleaded not guilty t6 and was found guilty of.the Specification and Charge. 
He was sentenced to dismissal, total forfeitures and confinement at hard 
labor for ore year a:rrl cne day. The reviewing authority approved the sentence, 
designated the United States Disciplinary Barracks, Fort Leavenworth, Kansas, 
as the }lace of confinement and forwarded the record of trial for action under 
the 48th Article of War. 

3 • :2.vidence for the prosecution: 

On 27 April 1944 at about 11:00 a.m. the accused, who was the Police 
and Prison Officer of the Stockade at Camp Van Dorn, 1':ississippi, handed out 
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"billy clubs" to six or seven guards who were assembled in the "investiga­
tion room• (also known as the visiting barracks) just outside the stockade 
enclosure and told them to "work over• or "beat up" a prisoner who would be 
brought into the roan. Accused then ordered General Prisoner Julian s. 
Stevens ap.t of the stockade and escorted him to the room. T.he guards did 

· . ,, riot carry cut the orders of accused, however, and did not strike stevens 
.. with any of the clubs (R• 8-19). 

Accused then telephoned Second Lieutenant James R. Barth, a 
militaey police officer of Headquarters Detachment and asked him to send 
•a couple of strong amed men11 to the stockade. Lieutenant Barth •knew what 
it was" as he had previously conversed with accused about needing men "for 
this particular purpose". Lieutenant Barth with •s/sgt. Knight" and another 
enlisted man went to the stockade llhere they found accused, standing outside 
the visiting barracks, amed with a 45 caliber pistol. He asked Lieutenant 
Barth to order Sergeant Knight and the other military policeman to go into 
the barracks and "work aver• Stevens who was standing in the middle of the 
floor. Lieutenant Barth declined to do so and said "Major, if you want a man 
beat up you will have to g1ve the o rder11 • Knight also told the accused that 
he would not "beat the man up without a direct order" and stated that if he 
had to carry out such' an order he would need sane more men. At the direction 
of Lieutenant Barth Sergeant Knight then went to his company and brought 
back three more men. Ai't.er he had again been infonned that the military 
policemen 1¥0uld not act without a direct order from him the accused said "All 
right, Knight,. I order you to go in there and beat up those men", and asked 
•HOlf' are you going to beat them?•. Knight answered "Across the fanny" and 
accused remarked 11Can•t we beat him across the mouth and face where it would 
be more good" but Knight refused to follow this suggestion. Sergeant Knight 
and the other four military policemen then walked into the room llhere 
Stevens ns standing, took him b7 the arms, led him over to a corner of the 
room where they could not be seen from the outside, placed him "belly down• 
across a table about £our feet, square, held his arms and legs and Sergeant 
Knight proceeded to flog him with a rubber hose about eighteen inches long 
and three-fourths of an inch in diameter with three~ 1145 slugs in one end of 
it•. Sergeant Knight had brought the hose from the stockade 'office.· (In.·.. 
his deposition, Ex. F, Stevens stated that he l'ras flogged with llhat appeared 
to be a Speedometer cable.) The blows were struck "as-hard as possible" 
Stevens was wearing a pa:i:r of fatigue trousers but was bare from the wai~ up. 
After he had been struck about ten times he fainted. He was given fii"tieen ­
to twenty lashes "ill the wq from the knees to the shoulders" and at the 
conclusion of the flogging his body was •a1.1 red welts•. Before Stev~ns left 
the investigation room accused came to the doorway and said •Make him drop 
his pants so that I can see lf that is enough". When Stevens.'trousers were 
d:'opped accused remarked •I guess that will be enough" (R 20-28 34 .38 40
42, 65, 10, 7S, 77-79,. 82). • ' ' ' ' 
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After the accused had escorted Stevens back to the stockade the 

other eight general prisoners named in the Specification of the Charge 


. (some colored and the others white) were taken, one at a time from the 
stockade to the investigation room, were held face down over the table, 
and were flogged with the rubber hose by Sergeant Knight or one of the 
other military policemen. The accused, armed at first with a pistol and 
later on with a Thompson sub-ma.x:hine gun alao, would io to the stockade, 
call out the name of the prisoner and tell him that he stwas next• and 
would then escort him, at the point of the pistol or machine gun to the 
investigation room and after he had been beaten would take him back to 
the stockade. The procedure was much the same as in the case of Stevens, 
except that the others with one exception· were not struck above the waist 

:	but only on the buttocks and the backs of the legs and as the floggings 
progressed one or two of the 11 slugsn came out of the hos~. Stevens appar­
ently received the severest beating. The number of .lashes administered to 
each prisoner was variously estimated to be from "l.5' to 28 but General 
Prisoner Elmer Seigle thought that he had been struck only about twelve 
ti.m:ls. One of the military policemen,· who stated that his weight was 224 
pounds, testified that where th~ hose struck the prisoners 11it:would be · 
bloodshot or black arxi blue". Most of the Ydtnesses testified that after 
Stevens had been flogged the accused stayed outside of the investigation 
room while the beatings were in progress. However, General Prisoner Robert 
H. Starks.· testified that after he had received about ten of a total of 
"twenty-four or twenty-eight," lashes, the accused came· into the room and 
told the military police 11to hit harder that they weren.1.t · hitting hard 
enough", and Earl A. Rankin testified that after receiving twelve lashes 
accused entered and said "Hit him twelve more. He is the· leader of the 
gang". When General· Prisoner F.dward D. Jeffers was flogged the hose 
"seemed to wind aroond his stomach", he •1et out an awful scream" and 
complained of his side. When he was returned to the stockade he collap~ed 
in the yard arxi was taken away in an ambulance (R. ·23, 34-.38, 42, 46-$1, 
S4-.5'8, 61, 76, 79, 83-84). 

On 27 April 1943 Jeffers and Robert W. Rhoddy were taken to the 
post dispensary where they were exanined by Major Sage Harper, a medical 
corps officer• Jeffers was complaining of the region of his right lower 
abdomen where there were 11some little weltsn. Both men had welts and slight 
discolorations across the buttocks and posterior thighs. Major Harper 
also examined at regular sick call on 28 April the other general prisoners 
named in the Specification. Each of them had a few bluish discolorations 
across the posterior thighs and buttocks. Major Harper was of the opinion 
that the beatings were "Not too severe and not too mild" (R. 8.3-84) •. 

In the cross-examination of General Prisoners Paul W. Smith, David 
· J •. Toombs and Elmer Seigle, for the "purpose of impeachmentn and after the 
trial judge advocate had stated that he had no objection the defense 
introduced in evidence copies of general court-martial o~ders showing that 
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the w.i.tnesses had been convicted of the following offenses: Smith, being 
absent without leave on two occasions, escape froIT\ confinement and par­
ticiJ2ating in the commissicn of a riot; Toombs, being absent without leave; 
and ~eigle, leaving his post while on duty as a sentinel, suffering and 
aiding prisoners to escape, ·larceny of an Arner rifle and being absent with­
out leave (R. 53, 56, 63; Exs. C, D, E). 

4. At the time C1f the arraignment defense counsel stated that accused 
did not have any special pleas. or motions and pleas of not guilty were 
entered to the Charge and ~cificatiai.. Al'ter the prosecution had rested, 
defense counsel ma.de a short opening statement, the trial judge advocate 
asked whether the defense was making a plea of temporary insanity and defense 
counsel replied nThe plea is temporary insanity at the time of the offense". 
The evidence then adduced by the defense may be summarized as, follows: 
During the time accused was Pol.ice and Prison Officer, the nine general 
prisoners named in the Specification of the Charge were involved in a series 
of escapes from the stockade and were otherwise engaged in disorders. The 
clique in the stockade to which many if not all of them appear to have be­
longed held •kangaroo• courts-martial and imposed fines upon and admin~ 
istered beatings to other prisoners. In some instances the beatings were 
so severe that the victims were sent to the hospital. Several times at 
night during roll call _•Pinkos, Stevens, Starks and Rankin" called accused 
•a Jew so and so• am. they all threatened to kill him if they bad a chance. 
The disciplinary facilities at the stockade were limited and wholly in­
effective. The 11black box" was poorly constructed so that the prisoners 
would break out of it and when unruly prisoners were put in the 8bull pen•, 
a portion of a barracks that was •cut off", they would tear up the floor 
and •break the door out•. They had no .respect for their guards and •0ne of 
their favorite expressions was that none of these 4-F· guards would ever shoot 
any of them" (R. 87-101, 109). 

On one occasion "Private Dickinson• l'lho owed Stevens $2.00 which he 
was unable to pay, was 11court-martialed• and beaten so severely that it was 
necessazy to hospitalize him. The other prisoners emptied Dickinson's 

· "bag" onto the floor and divided his belongings among them. At another 
time Private John Williams, Jr., was sleeping in the "colored barracks" when 
•Jeffers, Toombs and Rhoddy11 threw him out of bed an::l proceeded to "beat 

him up•. 'lb.ey struck him with a coal shovel inflicting a wound .four inches 

long in the lower part of his right arm. One of them said "Bring him down 

here, we have rope and we 111 hang him". Williams' screams attracted the 

attention of guards who helped him to escape from his assailants (R. 95 


·98, 109-110). . . , 

. Captain Leon N. Goldenson, Medical Corps, testified that he was a 

neuro-psychiatrist, that he had examined accused oll 27 May 1944 and found 

him to be under an emotional tension from anxiety. Captain Goldenson was 

of the opinion that it-was possible for a man of the personality of accused 
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to be mentally iITesponsible "at the time he ordered certain men to be 
punished". ,vhen asked on cross-examination to explain his complete find­
ings, Captain Goldenson stated that accused. had a simple adult maladjust­
ment "which precludes the presence of a psychosis, or the presence of 
psychopathic personnel fjersonalltz7". He eXP.ressed the opinion that 
accused could distinguish right from wrong. It was stipulated that if 
"Captam Howard, the Post Psychiatrist" were·present hi~ testimony would 
be substantially the same as that of Captain Goldenson lR. 107-108, 126). 

Major Rooert L. K\l.shner, Dental Corps, testified that he had 
known accused ,11very intimately" for the past thirteen or fourteen years, 
that 3ccused was quiet, minded his O"i'IIl business, was well thought of 
and respected in Atlanta, Georgia, where he lived, and did not have a 
"pugnacious character" but auite the opposite. Major Kushner "would 
classify" the accused as a var:, fine and intelligent gentleman" lR. 
111-112). 

Accused testified that he graduated from "Georgia Tech" as an 
electrical engineer, was commiss~omd 6 June 1932 and entered upon active 
duty on 5 November 1940. He did adlilinistrative work for about sixteen 
months, served with troops at Camp Edwards, Massachusetts, was promoted 
to major, was transferred to Camp Stewart, Georgia, where he was executive 
officer of an antiaircraft battalion,was reclassified "for lack of forceu 
and was trans!erred to Camp Van Dorn, and assigned as Police and. Prison 
Officer on 2 February 1944. He had no previous experience in "handling 
prisoners". A.rter Rankin and Stevens had been returned from escape and 
confined in the stockade accused asked for, but never received, pennis­
sion to work some of the general ~risoners outside of the stockade. They 
were incoITigible and talked the rest of the gang" into not following 
any of the rules and regulations. Accused asked to have Stevens trans­
ferred out of the stockade but it was not done. "They" began intimidating 
other prisoners and cmditions became so bad that two or three of the 
prisoners were "beat up 11 and were sent to the hospital. He asked to have. 
Starks, Rankin, Pinkos, stevens and Smith transferred as they were the 
"worst ooes11 • Each one of them had escaped from three to five times 
and the stockade was not built to hold that type of prisoner. On 23,
24 and 25 April prisomrs in the stockade were beaten by the other 
prisoners, in some instances with such severity that the victims had to 
be hospitalized. Stevens had been hiding and missing roll call and he 
and starks had refused to obey direct orders given to them by the accused. 
Stevens threatened with a large butcher knife Sergeant Berkemeyer who 
bad gone into the, stockade at the direction of accused. The prison 
guards were f~ni.shed by the tactical units am had been given no nM.P. n 
training. Accused had guards put packs 01 Stevens and Starks and ·ordered 
them to walk the track bl!tween the fences. They threw the packs down 
am accused had them handcuffed and detailed two guards to make then walk 
After ~alkmg a short time the priscners took off the handcuffs and the • 
packs and sat down lR. 113-116). · 
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Ori 25 April Stevens, Rankin, Starks and some other prisoners came 
to the mess hall for breakfast, after breakfast was over, Accused told 
them that they could not go in and Stevens reached into a push cart; picked 
up a big piece of coal and threw it at accused. On 26 April accused went 
to the hospital to see four prisoners 'Who had been 11beaten up". He had 
"a great fearu after Stevens and. Rankin came back because they told him. that 
they would 11get" him if he came into the stockade, that they would do as 
they· pleased and would escape and kill his wife and baby. He was afraid 
that somebody would be killed in the stockade if he did not do something 

. to prevent it "right away". He had no effective means of controlling the 
dangerous prisoners and was unable to have them trans!erred. On 26 
and 27 April accused felt that the situation ns desperate, he could not 
control 11the place• and decided to "turn it over to the M.p. 's 11 

• When 
Stevens was v.-alking over to the investigation roan he moved close to one 
of "these inexperienced guards" -who was ~d with a 11tommy gun" and 
accused reached over and 11 grabbed11 it before Stevens could get it. Accused 
ordered the carbines put away and gave the guards clubs because he was 
afraid that Stevens would seize one of the guns and start a riot {R.116-118) • 

On cross-examination accused stated that "walking the track11 cm­
sisted in having a priscner walk back and forth between the stockade 
fences with a pack on his back. The longest time accused had a prisoner 
walk in this manner was •all day long". He did not know that this fonn of 
punishment was contraI7 to Arrey" Regula. tions. · He had also withheld mail 
from prisoners until he learned that it was 11illegal11 to do so. He had 
merely continued the same disciplinary measures trut, had been used by the 
police and prison officer who preceded him. He had not asked Lieutenant 
Barth to send him some men on the morning of 27 April and he did not 
know of anycne else who made such a request. He did not know why the "MPs" 
came to the stockade until 11they got there". Before the "MPs" came 
accused had ordered st.evens out of the stockade, had threatened to shoot 
through the barracks if he did not oome out, had issued clubs to four of 
.the guards •for their own defense 11 and had told them to 11work over" Stevens 
but st·ated tha.t he did not know what the term 11work over" meant. He did 
not give Sergeant Knight a direct order to 11work over the prisoner" and 
did not see any prisoners flogged. He ordered out of the stockade one at 
a time the nine prisoners named in the Specifical:, ion because an enlisted man 
of his "personnel" whose name he did not remember had given him a 11list of 
prlsorers to order out•. He had ordered them out because the 11Mp•s had come 
down and wanted them to come into the building one at a time". When he was 
asked whether he had heard any of the prisoners being.flogged accused stated 
that he had "heard noises11 

• He saw some marks on stevens' back and knew 
. that he had been flogged but made no attempt "directly" to -stop .the flog­
gings. He did not order any prisoner to drop his trousers so that accused 
could see the narks on his body and did not tell Sergeant Knight to hit. 
the prisoners across the mouth. He saw one prisoner taken away in an am­
bulance. He did not know what caused the military police to start ·beating 
the prisoners (R. 118-126) • ... 
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5. The evidence shows conclusively and beyond arry reasonable doubt 
that accused llilo was then Police and Prison Officer at Camp Van Dorn, 
Mississippi, had nine general prisoners taken one at_ a time from the 
stockade to the visiti~ barracks where under his directions and upon his 
direct orders they were held face down across a table and severely flogged 
b,y' military policemen with a rubber hose weighted with 4.5 caliber pistol 
"slugs"• Cruel and unusual punishment of persons subject to military law 
"including flogging11 is expressly forbidden (A.W. 41, Manual for Courts­
Martial, 1928, par. 102). The conduct of accused in ordering and causing 
floggings to be administered to military prisoners was to the prejudice of 
good order and military discipline and of such a nature as to bring dis­
credit upon the military serrice. It clearly constituted a vio°lation of 
the 96th Article of War (CM 118423, Dig. Ops. JAG 1912-40, sec. 454(10); 
Dig.

•' . 
Ops. JAG 1912-40, sec. 453(3)) • 

. . 

Accused in a half hearted fashion denied that he ordered the mili­
tary police to administer the ·noggings but the evidence to. the contrary is 
overwhelmingly and convincingly conclusive. -·~·­

A belated special plea of temporary insanity was interposed in · 
behalf of the accused but was wholly unsupported by the evidence adduced. 
In fact the testimony and stipulated testimony of the expe_rt .. medical witnes­
ses for the defense was to the effect that although accused was .. suffering 
from "simple adult. maladjustment• he was sane. and. capable of distinguish- . 
ing between _right and wrcng. · ,~,< · 

6. The accused is 34 years of' age. The records of the Office of The . 
Adjutant General show his service as follows: appointed second lieutenant, 
Coast Artillery Corps Reserve, Army of the United States.. 6 June 1932; 
active duty 14 August 1932 to 27 August 1932, 10 February 1935 to 9 August 
1935, 14 Septanber 1935 to 11 November 1935, 10 May 1936 to 30 September 
1936, 21 August 1938 to 3 Septenber 1938, 3 July 1939 to 16 July 1939 and 
from 5 November 1940; pranoted to first lieutenant 25 June 1935; to captain 
22 March 1940 and temporarily to major JO November 1942, all in the Army 
of the United States. 

7. :Mr. Wolfe Lefkoff, brother of the accused, and Mrs. Ressie Lefkoff, 
ll'i.fe of the accused, perscnally appeared before the Board of Review on 19 
July 1944. :Mr. Charles A. Noone of Chattanooga, Tennessee, has submitted a 
brief in behalf of the accused. · 

8. Th~ court was legally constituted. No errors injuriously affecting 
the substantial rights of accused were committea during the trial. The 
Board of Review :1a of the opinion that the record of trial is legally suf­
ficient to support the findings of guilty and the sentence, and to warrant 
caifirmation of the senten.ce. Dismissal is authorized upon conviction of a 

·Violation of the 96th Article of War. 

~ j),,~, Judge Advoce£e. 

: Judge Advo';"te. 

-7-~ Judge Advocate. 
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1st Ind. 

· -~ar Department., J.A.G.O., 	 - To the Secretary of War. 

1. Herewith transmitted for 'the action of the President are the record 
of trial and the opinion of the Boa.rd of Review in the case of Major Louis 
R. Lefkoff (0-296224)., Coast Artillery Corps. 

2. I concur in the opinion of the Board of Review that the record of 

trial is legally sufficient to support the finctings of guilty and the sen­

tence and to waITant ccnfirmation of the sentence. After the accUBd., who 

was the Police and Prison Officer at Camp Van Dorn., Mississippi., had handed 

out "billy cluosn to six or seven guards and told them to "work overa or 

"beat up" a military prisoner and the guards had declined to do so., the ac­

cused called in a specially selected detail of military policemen 'Who., upon 

his orders and under his direct supervision, severely flogged the same 

·prisoner.and eight others with a rubber hose weighted with 45 caliber pistol 

bullets. I recommend that the sentence to dismissal, total forfeitures and 

confinement at hard labor for one year and one day be confirn.ed, that the 


, 	forfeitures be remitted and that the sentence as thus modified be caITied 
mto execution. 

3. Consideration has been given to the following letters and telegrams 
received by or referred to this office requesting clemency in benall' of the 
accused: From Mrs. Harry Goldberg, Atlanta, Georgia, dated 7 JµJ.y; from Mr. 
Stephen Lefkof!., brother of the accused, New York City, one dated 12 July 
and anotrer dated 26 July; from Mr. James A. Byars, Lindale., Georgia, dated 
22 July; from Dr. Alfred Lefk.ow, cousin of the accused, New York City, dated 
1 August; from lJr. and Mrs. 'ilallace F .Martin, Sr., Flemington, Georgia, two 
letters each,dated 4 August; from llrs. Perle Lefkoff Sicro, sister of the 
accused, Atlanta, Georgia, dated 5 August; from Miss Oarah Lefkoff., sister of 
the accused, Atlanta, Georgia., dated 5 August; from :Y.r. l'f. w. Rushton, 
..1tlanta, Georgia, dated 9 August (all of the foregoing are directed to the 
President or to his secretary); from Honorable Robert Ramspeck, United States 
.rtouse of. Representatives., dated 7 July; from Honorable Richard B. Russell 
~nit ed. states Senate, dated 13 July; from Colonel c. M. Boyer, Office of the 
Executive for Reserve .Affairs., War Department, Washington D. C. dated 21 
July; from Rabbi Harry H. Epstein, Atlanta, Georgia, date~ 21 Juiy• from 
Honorable Ben T.Huiet, Commissioner of Labor, State of Georgia, Atianta, 
Georgia., dated 21 July; Mrs. Louis R. Lefkoff wife of the accused Woodville 
Mississippi, dated 22 JuJ.y; from Mr. stephen Lefkoff, brother of the ac- ., 
c~e~, New_York City., dated 22 July; from Mrs. Sol H. Kaplan, Woodville, 
Mississippi, dated 23 July; from .l'ilr. William B.Hartsfield Atlanta Georgia 
dated 24 July; from Honorable Sol Bloom, United States Ho:rse of Re;resenta-' 
::;;rada~fe!42t%"':th 6inclo.~ures; from Mr. Eugene J. \'{ebb, Atlanta,

,.! Y, from Mr. J:!ilmer F • Stover, Atlanta., Georgia, dated25 J 
ul.,., from Mr. M. C. Turman, Atlanta Georgia· dated 25 Jul • f 1fr c 

A. Jones, Atlanta, Georgia, dated 26 J,ul.y; from·~ss Sarah Lef~~ff~°:ist;r • 
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,	.,f the accused, Atlanta, Georgia., dated 26 July; from Mrs. Ethel l<'riedman., 
sister of the accused, Atlanta, Georgia, dated 26 July-J from Mrs. Perle 
Lefkoff Sicro, sister of the accused, Atlanta, Georgia, dated 28 July 
1944; from Mr. Julian V. Boehm, Cincinnati, Ohio, dated 28 July; from 
Mrs. Charle~ Lefkoff., mother of the accused, dated 29 July; from Mrs. 
Rebecca Lefkowitz, sister of the accused., New York City, dated 1 August; 
from Mr• Oby T. Brewer, Atlanta, Georgia., dated 2 August; from Honorable 
Walter F. George, United States Senate, dated 8 August., with l inclosl?l'e; 
from Mr. Edward M• Kahn, Atlanta, Georgia., elated 4 August; and from Mr. 
and liiirs. Wallace F. Martin, Sr.~ Flemington., Georgia, dated 8 August. 

3. Inclosed are a draft of a letter for your signature, transmit­
ting the record to the President for his action., and a form of Executive 
action carrying into effect the above recommendation, should it meet with 
approval. 	 ·· · 

p .._.. 

}.zyTon C. Cramer, 

Major General, 


_The Judge Advocate General. 


(Sentence confirmed but forfeitures and confinenent remitted. 
G.C.M.O. 606, 4 Nov 1944) 

0 ' 
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WAR DEPARTMENT 
Arrey Service Foroea 

In the Office of The Judge Advocate General · 
Washington, D.C. 

(53)
SPJGK 
CM 258543 

7 JUL li« 

U N I T E D S T A T E S 	 ) 92ND INFANTRY DIVISION 
) ' 	 . ,·.: ..... .­

v. 	 ) Trial by G.C.M., convened at Fort 

' 	
) . Huachuca, Arizona, 14 January 1944.' 

Second Lieutenant BALLIE ) Dishonorable discharge, total for­
WALL, JR. (0-1289513 ), ) feitures, and confinement for ten 
Infantry. 	 ) years. 

OPINION of the BOARD OF REVIEW 
LYON, ·MOYSE and SONENFIELD, Judi;e Advooates. 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opin~on, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifioationa 

CHARGE: Violation of the 92nd Article of War. 

Specificationa In that Second Lieutenant Ballie Wall,Junior, 
11 :c11Company , 371st Infantry, dici., at Fort Huachuca, Arizona, 

on or about 19 December 1943, forcibly and feloniously, 
against her will have oarnal knowledge of 1"..rs. Rcsalind 
V. Yfos tray. 

He pleaded not guilty to and was found guilty of the Charge and Specification. 
No evidence pf previous convictions was introduced. & was sentenced "to 
be dishonorably discharged the service, to forfeit all pa.y and all~Na.nces 
due or to be~omo due, and to be confir-ed at hard labor" for life. The 
reviewing authority approved only so much of the sentence as provided for 
dishonorable discharge, total.forfeitures, and confinement for ten years, 
and forwarded the record of trial for action under Article of·War 4S. 

-
3. Surmnary of the evidence. 

The prosecution introduced only two witnesses, the prosecutrix and 
the physician who examined her after the commission of the alleged offense. 
The prosecuting witness was the wife of an enlisted man of the 92nd Division, 
and was apparently a civilian employee of the Post's Quartermaster laundry. 
She lived on the post in a women's barracks (R. 12,13). 
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She testified that her husband's company was rumored among some of the 
women who lived in her barracks and who themselves had husbands in it and 
who had gone out to visit, to be bivouacked in the vicinity of a road which 
led past their barracks and to the North Gate of the reservation (R. 7,13). 
Some time before 2200 on Sunday, 19 December 1943, she started out in the 
direction of the place where she thought she might find her husband (R. 7,11). 
She was walking along the road, still within sight of her barracks, at about 
2150, Nhen accused drove up in his oar. Accused introduced himself, told her 
he was from New York, and asked her name {R. 7,12,13). 

She told him v:l:ere she was going. He said that he was going out that 
way and that he coulc help her find her husband. Observing his pleasant 
manner and that he_was an officer, she had no hesitation in entering his 
oar. They drove out through the North Gate of the post. Accused showed his 
pass, but she was not required to show hers. Somewhere near the first build­
ing or house· beyond the gate accused stopped the car, off the road. Heim­
mediately "grabbed" her, tried to kiss her, and put his hand "up" her clothes 
(R. 7,8,13,14,17,18,l9). She "protested", telling him that she "wasn't that 

type of person", and started to get out of the oar (R. 8,14). Accused told 

her he would take her back, and she apparently reentered the car. He pro­

ceeded to back the car out, but instead of returning through the gate, drove 

further dovm the road. The car was _going too fast for her to get out, but 

she kept asking accused please to ta.lee her homB (R. 8). 


He drove on down the road to an intersection, turned left into this 
road, and arove about 150 feet. There were no buildings, farmhouses or cars· 
near this place. Accused and witness then "started fighting" in the front 
seat of the car. She got out and ran along the road, but accused got out, 
ran after her, and caught her after she ha.d gone "a.bout fif'ty· feet or more" • 
.{R. 9,15) She observed _that he had removed his shirt and trousers (ap­
parently a.f'ter he had got out of the car) and that he was dressed .. only in 
his pajama tops or a hospital jacket (R. 9,18,19). He took her back to the 
car, this time to the back seat. She wrestled. fought. and pleaded with 
him, telling hl:m that he would not want his motherr or sister so treated, and 
further that she (witness) was an expectant mother. Accused said that "he 
didn't give a damn about nothing, he was going to do what he wanted". Sne 

· threatened to tell "Colonel Ha.rdy 11 and General Almond, but accused said he 
said "he didn't give a G-de:ni about either one of them" (R. 9). 

Accused threw her head back into a corner of the back seat. had one 

hand on her throat, and took one of her legs and threw it over the front 

seat. He then got between her legs and accomplished his purpose. Penetra­

tion took place. Witness fought, screamed and yelled, resisting as much 

as she could, but accused told her to scream all she wished, because no 

one wouid hear her out there (R. 9,10,15). 


After the attack accused insisted on ta.king her back to camp, although 

she wished to walk. She returned with him because "there was no harm in 
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coming back then, after he had done what he proceeded to do". On the way 
back he told her that he was a professional gambler, and that he had 
plenty of money; that if she needed anything she could find him in the 
hospital, where he had gone because he did not want to serve in the 
field (R. 10 ). 

They came· back through the North Gate. She was not required to show 

her pass and did not attempt to inform the I1Iilitary Police there of what 

had happened (R. 15-17). Accused let •her out of the oar on the road 

just before they reached her barracks. It was then about 0315 Monday. 

He did not offer her any money. She did not tell anyone in the barracks 

about what had.happened. She was not able to get out of bed to report to 

anyone until Tuesday morning, when she went to see Colonel Hardy. She 

succeeded in reaohing him on Tuesday afternoon, at which time she told 

her story to him and to "Colonel Hogan", and -:-.·as later given a physical 

examination at the post hospital (R. 11,15,16). She stated that she had 

worked on the Friday and Saturday before the attack, but that she was 

not able to work for seven days after it, and at the time of the trial, 

she said, she had a sore spot on her throat, pain in her back, severe 

headaches, and bruises in various portions of her body (R. 11,16). 


1:;ajor Harold. W. Thatcher, Medical Corps, Chief of the Medical Service 

at the post hospital,·gave her as complete a physical and vaginal examina­

tion as was possible on Tuesday, 21 December. The length or time .which 

had elapsed since the attack was alleged to have occurred, and the fact 

that he did not have the clothing which she had worn a€ the time, rendered 

it impossible to make all the tests customary in such cases. Witness .· 

o'ould not test for· spermatozoa "or any evidence of actual introitus" (R.20). 


He observed that she was "markedly nervous, almost hysterical". ~ 
found a small bruise about one.inch in diameter just above the left breast, 
and a small bruised area at about the middle aspect of the right a.rm, .be­
t\Veen 1/2 to 3/4 inch in diameter. At the upper left-hand portion of the 
vagina. was a. small red area approximately 1/2 inch in dia.meter. The muoous 
membrane had been rubbed off. There was a linear fissure on the mucosa 

· in the reot\.Ull. Witness '\vould say" that the wounds had been received "with­
in a period· of three or four days" (R. 20,21). While Major Thatoher did 
not mention any injuries to the victim's neck, a written report of the 
examination showed that there was. 11 tenderness on palpation of anterior portion 
of (her) neck" (Pros. E:x:. A). 

Evidence £or defense. 

Accused's rights as a witness were explained to him by theYraw mepiber, 

and he eleoted to be sworn and testify (R. 21.22). 
 : F ·,. 

. ... \ " 
At the time of the alleged offense lie was a patient at the::-s·t~tion · 

hospital. He had been there sinoe 9 November, suffering from a congenital 
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fusion of the fifth lumbar transverse process (R. 22,34). On 19 December 
Lieutenant George A. Bethel, Jr., 365th Inf'e.ntry, and Mrs. Bethel came to 
the hospital -and requested that he drive them to Bisbee, Arizona, in his 
car. After obtaining a pass good until 2130, the three left the post (R. 
23,35; Def. Ex. A). They drove, to Bisbee, and later crossed the border 
at Naco. In Mexico accused bought ear rings, a silver bracelet, and bottles 
of cognac, rum, and Scotch. They returned to the United States about 2245 
and arrived baok at the post at approximately 2400. Aooused dropped oft 

Lieutenant and Mrs. Bethel at their quarters on the post, then drove ·over 
several of its streets. It was "long after midnight• when, while driving 
down the street near the prosecuting witness• barracks, he.saw her (R. 23-25, 
32). 

He stopped hi3 oar, ~olled the window down, se..id, "Hello", and asked 
if he could be of p,.ny a:;sistan.ca to her. He had never seen her before 
(R. 25,30,32,33). She said that he-could and got into the car. As he 
started to drive off, he asked where he could take her. She replied that 
she was not going any ple.oe in particular, but that she had oome out be­
cause she was lonesome and unable.to sleep (R. 26).· Ha told her his name 
and that he was a patient in the hospital (R. 33). They continued to drive 
around the post, and stopped at some undesignated spot on the post, where 
she picked up the bottle of Scotch' and asked if she could have a. drink. 
Upon being told that she could, she tried to open it, but was unable to 
do so, whereupon he opened it for her with the case of his switchboard 
keys. Both took a drink, then drove for another 15 minutos. She suggested 
that they drive somewhere off the post, but did not indicate any particular 
destination (R. 26,27). 

Accused drove to the North Gate, the nearest exit. - Ii3 stopped just 
before reaching it and had another drink. Accused was not required to show 
his pass when they went through, but she showed hers. After they passed 
through the gate she put her hand in his trousers and _fondled his private 
parts (R. 27,31,33). Until then he had no intention of engaging in inter­
course (R. 34). He drove to a road intersection, where he turned,right, 
passed- a farm house, and parked at the side of the road some 75 yards be­
yond it (R. 27). H:lre she "beoame rather endearing", questioned him about 
other women in his life, and finally "snuggled over.into the seat and prao­
tioally threw herself" on him. They engaged in an aot of intercourse in the 
front seat, but finding it neither sufficiently roomy nor comfortable; she 
suggested that they get into the back seat. Accused reached over and opened 
the door to the back seat. She climbed out and got into the baok. & 
climbed over the seat (R. 28). She "offered no resistance whatever" to his 
advances, and aotualiy encouraged him. He used no 'Violence (R. 28~31,32). 

Afterwards they both got out of the oar to relieve themselves. They 
were not parked there very long, and returned to the post through the same 
gate whence they had oome out. Accused was not required to show his pass 
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to the Military Police, but she again showed hers, "automatioally• (R. 28, 
29). He returned her to a spot on the road near her barraoks at about 
0200 or 0215 • .An hour and a half or two hours had elapsed since he picked 
her up. He denied telling her that he was a professional gambler, and 
denied showing her a roll of money (R. 29,33). lhey sat in the parked 
oar·for a few minutes, until accused said that he must get baok, and bade 
her good night. She then asked, '~That about my time?", and when he 
asked her what she iooant she referred to the time she- had spent with · 
him. She wanted $5 (R. 29,30,32). He had no money, so ma.de en appoint­
ment to see her at "M.ar Kim's" between 2100 and 2130 the next evening,' 
promising to give it to her then. She agreed to this. H£ did not, how­
ever, keep the engagement,.and had not seen her since then (R. 30,33). 

Acoused admitted that he had overstayed his pass, and was unable to 
account for the bruises suffered by the proseouting witness (R. 30,31). 

Aooused's story of his activities during the day and e"'.8ningwas sub­
stantially corroborated by Lieutenant e.nd Mrs. Bethel,. the latter a teacher 
at the Post Sohool. They had requested him to drive them to Bisbee that 
morning, and after he seoured his pass they left the post about 1500. They 
visited Bisbee, ate dinner, and crossed the border at Naoo. Lieutenant... 
Bethel testified that accused spent most of his money on his purchases in. 
Mexico. They reentered the United States about 2300, due to the curfew 
law, and began their drive back to Fort Huaohuca, a distance of about 40' 
miles. Lieutenant Bethel saw accused take only one drink. They made two 
stops en route, one to fix a flat tire, and one to purchase papers and 
groceries. They arrived at their quarters on the post "pretty olose to 
midnight" (R. 36-41,42-45). 

· Lieutenant Bethel· admitted that he had recently been fowid ·guilty by 
a general court-martial of making a false o·fficial statement (and apparently 
also of an absence without leave), but implied that the sentence imposed 
had been oonnnuted to a repriDRnd and that he had been restored to duty 
(R. 37,38). 

Second Lieutenant William P. Gray, Comp.any F, 370th Infantry, testii'ied 
for the defense that on 5 January he had been at trlhr Ki:n'~" getting some­
thing to eat,~ that while there he had struck up a chance aoquaintanoe­
ship and engaged in conversation with the prosecuting witness and another 
girl who was with her (R~ 46,47). After some oasual conversation, witness and 
the prosecuting witness made a date to go 'to a show the next evening but Jte 
later recalled having he~rd her name mentioned by accused in eonnection . 
with the charges here involved, and did not keep the engagement (R. 48,49). 

It was stipulated that the prosecuting witness had not worked at her 
job at the Quartermaster laundry for the two.days prior. to the commission 
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of the offense, and th.at she did not work thereafter witil at least 29 

Deoember 1943 (R. 50; Def. Ex. 2). 


4. Little reoapitulation is neoessary. The prosecuting witness and 

aocuaed each tells a different story, agreeing only that there was an act 

of interoourse between them. She claims that he pioked her up at approx­

imately 2200, drove her off the post, attempted to have intercourse with 

her, promised and then refused to take her home, and finally accomplished 

his purpose by force, and despite her utmost efforts to prevent him. She 

claims that he tool4$),er home approximately 5 hours after they first met, 

that she suffered- cionsiderable physical violence, but that she did not• 

notify anyone of the attack until 36 hours later beoause she wished to. 

tell "Colonel Hardy". 


Acoused claims that he picked her up after midnight, that she invited 
and encouraged his advances, that he at no time used foroe, that he brought 
her tc her quarters within tNo hours after they first met, _and that she 
then asked him for five dollars in payment of her services. This he promised 

·,
top~, but did not, after which she preferred oharges against him. 

A fellow offioer and his wife corroborated accused's version of his 

activities prior to the offense by their tes"timoey that he wa.s with them 

until two hours after the time at which the prosecutrix stated positively 

that he picked her up. Inferentially accused's story is further substan­

tiated with respect to his inability to pay the requested ~5 by Lieutenant 

Bethel •s testimony that acoused had spent all his money in !Jexico. 


6. The Board of Review is compelled to conclude that the record of 
-trial 	does not support the court's findings of guilty. The crime of rape 

is a despicable one, and, as has been said/ it is "an accusation easy to 


• be made, hard to be proved, but harder to be _defended by the party ac­
cused, though innocent". There is substanti~l doubt that force was used, 
and that the act-pere oomplained of was not actually encouraged and invited 
by the alleged victim, in the hope of monetary_reward. 

Consideration of just a few discrepancies and obsoure portions of 
the testimony of the proseouting witness will suffioe to _show. the doubt;; 
which arise. In the first place. she claimed that she spent.five unwillL. 
hours with accused, and that most of that time she was resisting his advan~e:-: 
If the attack took plaoe shortly after they left the post. there was little 
reason for aooused to have kept h~r out until 0315. If he overoa.m her 
only after violent and prolonged resistance on her part, the bruises which 
even she claimed to have suffered were nowhere nearly proportionate to those 
which must reasonably have been expeoted to be incurred in a struggle of 
that duration. Har alleged injuries are hardly indicative of violent 
resistanoe. 

Seoondly, her presence on ~he road outside of her dormitory, even at· 
the time and for the purpose alleged by her, is h~t oonvincing. This wit ­
ness gave every indication in her testimony from the stand of being a woman 
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of above average intelligence. It ~uggests a complete naivete on her 
pa.rt to think that she could start out at 10 o'clock at night on a 
military.reservation, in a vague attempt to tind and visit her husband 
whom she knew only to be bivouacked somewhere in the direction she pro­
fessed to be going. The Board believes that she was not that naive. 

Thirdly, there is an irreconcilable contliot in her story ot accused's 

pursuit ot her when she got out of the oar and started to run trom him, w1th 

acknowledged peyaioal tacts. She testified that he caught her.and took her 

ba.ok, and that he was then clad only in a pajama top or hospital jacket, 

having presumably removed his shirt and trousers while in or immediately 

after getting out ot the oar to chase h,er. Yet, she testified, he caught 

her att~r only running 50-odd teet. It is unreasonable to believe that 

accused could have undressed in that short space of time. · Even allowing· , 

tor some error in her calculation of distance, it is difficult to a~e how 

he oould have seen and pursued her had she gotten a:tzy" further away, tor it 

was admittedly ~nhabited cowtry, and late at night. 


Then, too, accepting as true her story that she reluctantly accompanied 
·him ba.ok to the post in his oar, because she saw no harm in doing so ai'ter 

he had perpetrated the act, there is the tact the.t she p~ssed the Military 

Police on duty at the gate and yet said· nothing. She made no rep~rt until 

the second day. It ia hardly the act ot a woman who has been so outraged. 

While tear, shook, and modesty- may account tor the delq in the prQtests 

vrhioh are to be expected in a case of this nature, the delay here, when · 

taken with other tacts, lends l~ttle credence to her story. · 


It is true that the peysician who examined her teatitied to the presence ofllin-· 
or injuries otten associated with violent assaults. It is not beyond prob-·· ' 
ability, however, that they could have been incurred in intercourse consented, . 

•to by her, with accused or even someone else. Another lieutenant testified 

to her apparent willingness to date him on short aoquai~tanoe. The prosecu-· 

tion made no ettort to produce the clothing worn by her at the time of the 

assault, and did.not explain this failure to produce. There,-it anywhere, 

was evidence of a struggle. · · · 


~nally, there is the ,undisputed evidence that the prosecuting witness "did 

not go back ·to work until at least three days after she said she did. It is 

likewise an inconsistency, which, though.small in itself, looms larger when 

considered together with other shalcy testimony. On. the basis ot the prose­

cution's evidence, the reaord is legally insufficient to support the find­
ings ot g:uilty. 


6. War Department records show that accused 1• 29 years ot age. He 

attended high schools tor tour years, in Wilmington. North Carolina., am 

Brooklyn, New York, but did not graduate. He was inducted into the Army 


· in March 1941, attended .the Intantry School, Fort Bexming, Georgia, ·and 
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upon graduation therefrom on 4 August 1942 was commissioned a second 
lieutenant, Infantry, Army of the United States, on 5 August 1942. In 
recom.mending him for attendance at Officers' Candidate School, his com­
manding officer said that accused character was "excellent" and that he 
had demonstrated outstanding qualities of leadership. 

7. For the foregoing reasons the Board of Review is of the opinion 
that the record of trial is legally insufficient to support the findings 
of guilty and the sentence. 

Judge Advocate. 

, Judge Advocate. 

- 8 ­



(61} 


1st Ind. 

War Department, J.A. G.O., 1SJUL1944 - To the Commanding General, 
92nd Infantry Division, Fort Huachuca, Arizona. 

1. In the case of Second Lieutenant Ba.llie Hall, Jr. (0-128951:3), 
Infantry, I concur in the foregoing opinion 9f the Board of.Review hold­
in6 that the record of trial is legally insufficient to support the find­
ings of guilty and the sentence, and for the reasons stated I recommend 
that the findin6s of guilty and the sentence be disapproved. You are 
advised th:J.t the action of the Board of Revi~w o.nd the action of The Juel be 
.Advocate General have been tal~en in accordance 1·ri th the orovisions of 
.article of Ifar 50}, and that under the further provision; of that Article 
and in accord1il1ce with the .fourth note following the Article (1c.c.1~., 1928, 
P• 216), the record of trial is returnee! for your action upon the findint:s 
and sente;nce, and !'or such further action as you may deem proper. 

2. Vinen copies of the' published order in this case a.re forwarded 
to tilis office, together ,Y1th the record of tria.l, they sho'.lld be.ac­
companied by the fore{;oinb opinion ar..d t..rlis indors~ent. For convenience 
of reference please place the file number of the record in brackets at 
the er:a of the published order, as follcv1s a 

(CI.I° 2585~3). 

Q. .. ~-- .. t "' 

1¥?"on C. Cramer, _ 
Major General, . 

The Judge Advocate General. 
1 Incl. 

I;.ecord of trial. 
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(63)
YlAR Dr:PAHTMENT 

Arrr:y Service Forces 
In the Office of The Judge Advocate General 

Washineton, D.C. 

SFJGN. 

C!.1 258544 


11. JUL 19" · 
UNITED STATES 	 ) 921T.D INFANTRY filVISION 

) 
v. 	 ) Trial byG.c.,.11., convened at 

) Fort Huachuca, Arizona, 2 and . 
Second Lieutenant BENJAMIN ) 3 December 194J. Dismissal. 
HOLMES (0-110.3696), .317th ) 
Engineer Combat Battalion. )· 

OPINION of the BOARD OF REVIEW 1 


LIPSCOr.IB, SHEPHEH.D and GOLDEN, Judge Advocates 

. ' 

1. The Board o:r Review has examined the record of. trial in the 
case of the Qfficer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the-following Charges and Specifi ­
cations:" 

CHARGE I: Violation of the 95th Article of War. ' 

Specification 1: In that 2nd Lieutenant Benjamin Holmes, 
C.E. did at Tonto National Forest, Arizona, ·on or· 
·about 26 September 1943 w.i. th intent to deceive Major 
William W. Little, his commanding officer, officially 
state to tl1e said !Jajor Little, that he di.d not drive 
'a ¼ton 4x4 truck on the night of 25 September 1943, 
which statement was known by the said 2nd Lieutenant 
Holmes to be untrue. · · 

,.
Specification 2: (Finding of Mot 	 Guilty). 

CHARGE II: Violq.tion of the 96:t}l 	Article of Yiar. 

http:LIPSCOr.IB
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· Specification i: In that 2nd Lieutenant Benjamin Holmes, 
C.B. having received a lawful order from Lieutenant 
Colonel ·L'uncan Hallock, his superior officer, that 
officers would not drive government vehicles did at 
Phoenix, Arizona, on or about 25 September 1943, fail 
to obey the same. 

Specification 2: (Finding of not guilty). 
- ' 

Specification J: (Findi~ of not guilty). 

The accused pleaded not guilty to all Charges and Specifications and was 
found not guilty of Specification 2 of Charge I and Specifications 2 and 
J of Charge II but guilty of Specification 1 of Charge I and Charge I and 
Specification.l of Charge II and Charge II. He was sentenced to be.dis­
missed the service. The revieYrl.ng authority approved the sentence and for­
warded the, record of trial for action under Article of ·war 48. · 

J. The evidance,for the prosecution shows that on 25 September 1943, 
which was Saturday, the 317th llilgineers Combat Battalion, to which the ac­
cused was assigned as a second lieutenant, was bivouacked in Tonto National 
Forest on the Salt River in Arizona. Two cor:panies were granted permission 
to go in convoy that night to Phoenix, about thirty-~ve miles away, 11for 
recreational purposes". Company 11 B11 ' of ,mich the act::used was a member' 
was not scheduled to visit Phoenix until:·:t4e :following'-evenine. Its per­
sonnel, both commissioned and enlisted, were accordingly restricted to 
the bivouac area. Its officers, as wel] as.those'of all the other companies 
in the Battalion, had been eA'J)ressly forbidden by a standing order to drive 
.A.rrrrJ vehicles (H. 6-8, 12, 14, 20-21, ·~). :,.' 1 

To prevent any unauthorized persons fro~ proceeding to Phoenix, 
a barricade was ordered erected at a cattle guard on the main hirhway, and 
three men were stationed there to report the number of all cars and trucks 
which "had gone through". The only other route to town "entailed a rather 
rough road through mountains and was :r:ru.ch longer". The .barricade, when 
completed, consisted of a "Hen Working" sign, "or sol'!lething to that effect 

. about twelve feet wide, twelve feet long, of 2x4, similar to a sawhorse 
except much longer". (R. 8-9, 17-18, 32). 

At about 8 :00 p.m., after the convoy had departed, l.iajor William 
w. Little, the Acting Battalion Commander, passed by the barricade on his 
way to Phoenix. He infonned the guards that his vehicle "would be the 

. last to go through" except for one from the Hessaee Center at about 11 :00 
· p.m. Having delivered this acbtonition, he continued his journey into town 
' to await the formation of the return convoy (R. 9, 32). 

-.2 
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In the meantime the accused, Second :i:.ieutenant Arthur L. Dt:vis, 
and T.:,chnici2.n lifth Grade KerLiit R. Richardson had set out for :.t·hoonix 
in a jeep. H.ic~nrdson, one of the rep1larly assir,ned drivers for Co:np?..l\Y 
11311 , had been ordereci by-.-th~,- accused to make the trip. i{o reason for 
goinr; into to.-m was offered, '.L'he;v rc,la:checi tr..e barricade about 9 :00 :r.n. 
Althou::.;h it W9-S in 11 a versJ conspicuous place in a defile where it uould 
'be c.iifficult to miss", H.ichardson apparently ciid not see it, and., since 
11 i t nasn I t long enou~h to bloc~c the road", he sped by it. 'I'he guards 
attempted to -vmve hi!'l ci01-m, but to no avail. They 'V{ere of the impression 
thet the jeep contained three or four occupants but were unable to identify 
any of them· (ii'.. 24-26, 7-1-30, 32-34, 37) • 

Upon arrivine in Phoenix about 9 :00 p.m., ltichardson drove to the 
Recreation Hall. After beit')f.; told to wait i'or the accused until 11:00 p.m., 
he uent inside. :Setvreen 11.:.30 p.m. and midnight the accused drove the 
vehicle to ·vri. thin a ferr feet of Second Lieutenant William ·r. Jones and 
Chaplain George E. Bowser and asra d Jones whether he 11 had a command car". 

· 'l'he accused 11was alone 11 at the ti:r.1e and 11r:i.r:ht behind the wheel". He 
had failed to call for llichardson at _the · appointed hour, and the latter 
had accordingly left for the bivouac area at 11:05 p.m. with the convoy 
(R. 21-23, 26-21, 70, 71, 76-79). 

The accused and Second Lieutenant Davis followed in the jeer, 

some time later. They "skirted the end of the barricade" and ran over 

11 the front tent rope that supported the tent that the guards slept in". 

The tracks left by the jeep were seen by liiajor little 11 the next day11 


after he had instituted an investigation (R. 18-20, 37-38). 


On the r:iorning of that day, which was 26 September 1944, he re-. 
quested all of the Company Co;nmanders 11 to make a check on their r1otor 
vehicles and determine which ones had been out the ni(;ht before ~~ ~-:- -,:-n. 
At his sw:;gestion, Captain Elmer P. Rohrbacher, the Commander of Co::,pany 
"B" interro--:;ated Corporal Richardson and the accused. The corporal at 
first denied that he had driven the jeep, but the accused freely acir.'litted, 
that he had Jone to Phoenix.in the vehicle and.stated that 11 he thoueht 
he wouldn't cet to go tomorrov1 so he just decided that he would go to­
night". Later Corporal Richardson revealed that he had been the driver 
during the journey to Phoenix. Upon receivinz the report .,of C?ptain 
Rohrbacher, concerning the episode of the previous night, i.,!ajor Ll.ttle, 
11in order to tie up-any loose ends" personally questioned the accused 
and specifically asked him 11if he had driven the vehicle at any time 
during that evening". 'rhe accused replied 11 that he had not". He fixed 
the hour of his retu1-n to the bivouac area as "somewhere in the neigh­
borhood of 11:30 or 12:30 that nieht" (R. 10, 12, 15-16, 35-37, 40-41). 

- 3 ­
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4. The accused, after being apprised of his rights relative· to 
testify:L'"lg or remaining silent, took the stand on his ovm behalf. His 

· testimony and that of the other witnesses for the defense clearly corro­
borated the prosecution I s ev:i.cience concerning his trip to Phoenix in· 
contravention of standing orders. The only dispute~ factual issue was 
whether he personally had driven the jeep at any time· during the night 
of 25-26 September 1943 (R. 62). · 

After. entering Phoenix, Corporal Richardson had brought the 
vehicle to a stop in front· of the USO Club at about 8 :JO p.m. Both he 
and Lieutenant· Davis "got out". The accused informed the Corporal that, 
11I will be back here approximately 11:00 o'clock. If I al!l not here you 
go ahead and catch the convoy". With this assurance the Corporal entered 
the Club. Lieutenant Davis, after arranging to meet the accused later 
at the Elk's Club, went to visit a friend for about "fifteen or so 
minutes". After the departure of-his companions:, the accused approached 
Private Curtis Brown, a licensed driver who was standing in front of the 
USO Club, anci requested him to chauffeur the jeep. Brovm 11obeyed his 
orders and taken hin across tovm11 to the Elk's Club. .On the way at about· 
9:00 p.m. 'while Brovm nas at the wheel; the accused sawp.eutenant Jones 
'and 	had the -vehicle "pulled aside" to carry on a conversation with him 
(R•. 53-56, 58-59; 61, 63-65). . ' , · - . 

Private Brown naited for the accused and Lieutenant Davis out­
side the Elk's Club. Yfl1en they joined him about 11:00 p.m.,' he proceeded. 
to drive back to the bivouac area along the 11main highway". They travelled 
at a 11nor0al speed" of about twenty-five miles per hour. When Brown · · 

· ,rea_ched the barricade, he stopped momentarily and then "drove aro:u,nd,it". · 
No one made any effort to halt them. They arrived at the bivouac ,area 
between 12:.30 or 1:30 a.m. All of the driving was p.one by Brown, none 
by the accused or Lieutenant Davis. ·From the moment he seated hi~elf 
behind the wheel to the time'of his return to the bivouac area Brown 

. never left the jeep. There was "no chance" for anyone else to drive 
(:H.. 54-59, 61-63) • . ' 

,I • • . ' ,· 

5. Specification l of Charge I alleges that the accused did "on or·.. 
about 26 Septanber.1943 vdth intent .to deceive lJajor William w. Litt:J.e, 
-his conunanding officer, officialzy state to the said Major Little, that he 
did not drive a ¼ton 4x4 truck ,on the night of 25 September 1943, which state­
ment was known by the said J;.ccusei/ to be untrue". Specification 1 of Charge 
II alleges that the accused 11havirig received a .lawful order from Lieutenant 
Colonel Dwican.Hallock, his superior officer, that officers would not drive 
goverm:ient vehicles did at Phoenix, Arizona, on or about 25 September 1943, 
fail to obey the samen.-	 · 
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While the <.iefense adduced some testimony to the effect that the 
accused did not himself drive the jeep on the ni::ht of 25-26 September 1943, 
the evidence to which the court gave credibility was to the contrary. The 
court had the wL tnesses before it and, in the· exercise of its prero1:;atives, 
chose to ciisoelieve frivate Curtis Brown. His account of ke events of the 
eveni_n,:; contained a notewortr,y discrepancy as to time. It was his contention 
that he and the accused saw Ll.eutenant Jones at about 9:00 p.~. Both Ll.eutenant 
Jones and Chaplain Bowser, however, placed the meetinq at a much later hour. 
m1at i,s even I'.'lore significant, Lieutenant Jones was positive that the accused 
was the only occupc.nt of the jeep. Although not equally certain, Chaplain 
Bovrser' s re collection was to the sane effect. In the lip;ht ·of this testi­
mony the court was fully justified in concluding that, while Brovm may have 
performod the cb.lties of a chauffeur during the evening, he was not con­
tinuously at the steering vmeel <.i.urin~ the period between his meetinr, with 
the accused in front of the USO Glub and their return to the bivouac area. 
At least durin~ his conversation vtl t.li. Lieutenant Jones, the accused operated· 
the jeep-personally. In so coin~ he clearly contraveneci the stqndinr, orders 
of his organization forbidding tho driving or government .vehicles by officers 
for private purposes. His disobedience was a violation of Article of War· 
96. It. follows that his statcnent to Eajor Little that he had not driven 
the jeep was false. Since it vras riade to a superior offi car acting in an 
official capacity, it consti tutoci conduct unbecowin?, an officer and a 
gentleman vrl thin _the meaning of Article of 'i'[ar 95 (par. 151, II.C .M., 1928). 

6. The accused is about 24 years of a";e. 'l'he records of the War De­
partment show that the accused had enlisted service from 27 February 1942 
to 15 September 1942; that he was commissioned a second lieutenant on 16 
September 1942; and that he has been on active duty as an officer since the 
last date. 

7. The court was legally constituted. No errors injuriously affecting 
the substantial rights of the accused were committed during the trial. In 
the opinion of the Board of Review the record of trial is legally suffi­
cient to support the findings and the sentence and to warrant confinnation 
thereof. Dismissal is mandatory upon conviction of a violation of Article 
of War 95 and is authorized upon conviction of a violation of Article of 
Tfar '::6. 

~ f! ~dr,e Advocate. 

~~ , Judge Advocate. 

fif-J;tfioPc/k, Judge Advocate. 
. . . 

- 5 ­
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SPJGN 
'CM 258544 

1st Ind. 
18 JUL.1944 

\War Department., J.A.G.o •., - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
records of trial and the opinions of the Boards of Review in two cases 
involving Second Lieutenant Benjamin Holmes (0-1103696)., 317th Engineer 
Combat Battalion. 

, 2. I concur in the opinion of the Board of Review that the re­
cord of trial is legally sufficient to support the findings and the 
sentence and to warrant confirmation thereof. I recommend that the sen­
tence o:f dismissal be confirmed and ordered executed. 

J. Subsequent to the offenses involved in the present case the ac­
cused was tried by a general court-martial and found guilty of absenting 
himself without leave from his duty as duty officer at Fort Huachuca., 
Arizona., in violation of _Article of War 61; and ct comnitti:cg an assault 
and battery upon a fellow officer., in violation of Article of War 96. 
The accused was sentenced to be dismissed the service and to forfeit all 
pay and allowances due or to become due. The record of trial in the . 
second case (CM 258372) has been examined by the Board of Review and I .. 
concur in the opinion of· the Board that ·the record of-trial is legally· 
sufficient to support the findings an:i sentence. J;f the sentence in. the 
present case is confirmed., the action of the President in the other case 
will be unnecessary. In order., however., that the fuJ.l record of the ac­
cused's misoonduct may be before the President., both records of trial 
and both opinions by the Boards of Review are transmitted herew.i.th. 

4. Inclosed herewith are a draft of a letter·for your signature 

transmitting the records in bot,h cases to the President for his action 

and a form of Emcutive action designed to carcy into effect the fore­

going recomnendation, should such action meet with approval. 


Q.. , ~oo...-~-•11.,-,.....~ • 

l.zyron C. Cramer., 

Major General., 


The Judge Advocate General. 


4 Incls. 

Incl 1 - Record of trial 

Incl 2 - Record of trial 

Incl 3 - Dft. of ltr. for 


sig. Sec. of War 

Incl 4 - Form of Executive 


· acti.on. 


(Sentence of dismissal confirmed. G.C.M.O. 471, 1 Sep 1944) 
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WAR DEPA..Tl'i.~HT 

Anny Service Forces 
In the Office of The Judge Advocate General 

Washington., D. c. 
SPJGQ 
CM 258549 1 i JUl \944 

UNITED S'l'AT~S 	 ) 92ND IHFhHTRY DIVISION 
) 

v. 	 ) Trial by G.C.1!., convened at 
) Fort Huachuca, Arizona, 9 

Second Lieutenant ST3IITiING ) June 1944. Dismissal. 
EA.Sli..'Y (0-1318291), Infantry. ) 

OPilJION of the BOi.nD OF REVtW 
ROUNDS, GAI.iBm:LL and FRED~RICK, Judge Advocates. 

1. The Board of Review has examined the record of trial in the 
case of the officer n8.l:led above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi ­
cation: 

CHARGE: Violation of the 95th Article of '.far. 

Specification: In that Second Lieutenant Sterling ~asley, 365th 
Inrantry, did, at Fort Huachuca., Arizona, on or about .31 ::.farch 
1944, with intent to deceive, officially state in ·writing to 
the Finance Officer, Ninety-Second Infantry Division that he 
had not previously signed a pay voucher-or any portion thereof, 
which statement was known by said Second Lieutenant Sterling 
Easley to be untrue in that two vouchers covering the same 
period named by the accused in his written statement were in 
the said Finance Officer's, Ninety-Second Infantry Division, 
possP.ssion at the time~ 

He pleaded not guilty to, but was found guilty of, both the Specification 
and the Charge. No evidence of previous convictions .vas introduced at 
the trial. He was sentenced to be dismissed the service. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 48 • 

.3. Evidence for the prosecution: 

On or about 28 April 1944 two pay and allmmnce account 
vouchers (YID Form .336-Revised) signed by accused were submitted to 
Lieutenant Colonel Thomas s. Gasiorowski, disbursing officer for the 
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92nd Infantry Division (R. 7). One of these vouchers was for the period 

of 1 to 29 February 1944 (R. 7, Ex. A), and the other was for the period of 


to 31 lJarch 1944 (R. ?, Ex. B). Colonel Gasiorowski returned both 

vouchers to the Personnel Officer "because I lmew the officer (accused) 

was AWOL during the periods", and no days of absence without leave were 


· shown on either of the vouchers (R. 7, Ex. A, B). "They (the vouchers) 
were returned to the Personnel Officer, to have the officer concerned, 
Lt. Easley, enter on his pay voucher the time lost for AWOttt (R. 9). 
These same two vouchers, unchanged and without any correction having 
been made on either of them (R. 9), were returned to Colonel Gasiorowsld. 1s 
office on or about 4 May 1944 (R. 8, 9). On or about the same date, still 
another pay and allowance account voucher signed by accused, covering 
the period of 1 February 1944 to 31 March 1944, also reached Colonel 
Gasiorowsld I s office (R. 8, Ex. C). There was attached to this latter. 
voucher a certificate signed by accused, in substance as follows (R. 8, Ex. C): 

"I have not previously signed a pay voucher covering the period 

stated in this voucher or any portion thereof. 


"If such voucher was presented to another disbursing officer it ,re.s 

withdrawn personally by me and has been destroyed, or I received or re­

quested a partial payment in the amount of $ none." 


A similar certificate had likewise been att:1ched to the voucher 

originally suanitted for February (Ex. A). 


When this third voucher, covering both February and March, 

arrived in his office, together 'With the other two vouchers for February 

and :farch, Colonel Gasiorowski returned all three of them to the Personnel 

Officer because, as he stated, "I lmew they weren't correct" (R. 9). 

He did not at any· time personally discuss the vouchers with accused (R. 10), 

nor did he lmow whether, when they were originally returned to the Per­

sonnel Officer for correction, the Personnel Officer turned the first 

two vouchers in question over to accused before returning them to the 

.finance office (R. 9). The pay and allowance accounts of officers were 

ordinarily handled by Sergeant Harris and only came to the attention of 

Colonel Gasiorowsld when something unusual came up (R. 9, 10). 


4. Evidence for the Defense: 

Sergeant Alvin Harris, Headquarters 92nd Division Finance 

Section, was the first witness called by the defense (R. 1oj. The 

handling of accused's pay card was a part o.f his (Harris') duties (R. 10,11). 

On 28 April 19!.4 accused was in the Finance Office inquiring about his 

pay vouchers, upon which he had not received pay (R. 10). Harris told 

accused at the time that his vouchers had been returned for corrections; 

that the Finance Office had received an order stating that he had been 

AiYOL, and that it would have to be shown on his voucher before he could 

be paid (R. 11). He ,explained to accused that it would be necessary for 

him to make the cor:rection be.fore his voucher would be a "bona fide vouchern_ 

(R. 11). Accused inquired of Sergeant Harris about his vouchers upon two 

or three occasions, and upon one of these occasions was acccmipanied by 

another officer (R. 11). The Finance Office sent the two vouchers which 
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accused originally presented for the nonths of February and March 
(Exs. A, B) to the 370th Infantry (accused's organization at the time 
of their original presentation) for correction when they were originally 
returned for that purpose (R. 11). Sergeant Harris did not know whether 
accused had lmowledge that these vouchers had been thereafter returned to 
the Finance Office without correction {R. 11). 

Second Lieutenant Peuben Jolmson and accused went to the 
Finance Office together on or about 28 April 1944 to inquire about their 
pay (R. 13). They had subnitted their vouchers at about the same time, 
around .31 March 1944 (R. 14), but neither had been paid. They were both 
informed by a Sergeant at the Finance Office tha. t their pay vouchers had 
been withdra'Wil (R. 13, 14, 15) or 11 taken up" (R. 14) by Lieutenant 
Sullivan, Personnel Officer of the 370th Infantry (R. 1.3). Lieutenant 
Sullivan, according to the Sergeant, "was going to look up something 
about some dates on them". 11He (the Sergeant) said Lieutenant Sullivan 
wasn't sure about sane dates he wanted to put on them - .dates of AWOL" 
(R. 15). Lieutenant Johnson did not thereafter see Lieutenant Sullivan 
(R. 15) nor was his pay voucher ever returned to or destroyed by him 
(R. 13, 14). He prepared and signed a new pay- and allowance account 

·voucher 	(R. 13) and had mt had any trouble with his pay vouchers since 
that time (R. 14). 

Having had his rights explained to him the accused elected to 
be sworn as a witness in his 011I1 behalf. His present organization 
is Company M, 365th Infantry (R. 16). He was transferred fran the 
370th Infantry to the 365th Infantry on 28 April 19/44 (R. l?). He 
bas not been paid for the months of February and March 1944, nor in 
fact since the month o.f January 1944 (R. 17). Tlhile still on duty 
with the 370th Infantry, accused submitted separate vouchers for the 
months of February and March~ submitting both at the same time (date of 
submission not sholVIl) (R. 17J. In the latter part of April he went 
to the Finance Office to check up. He was there informed by Sergeant 
Harris that his pay vouchers had been withdra,m for correction by 
Lieutenant Sullivan of the 370th Infantry (R. 17). He attempted to 
call Lieutenant Sullivan but was unable to reach him by telephone (R. 17). · 
Having been informed that his vouchers had been withdrawn by Lieutenant 
Sullivan, accused did not know where they were after he was transferred 
to the 365th Irifantry (R. 17, 18). He had no reason to believe that they 
were in the Finance 0.tfice (R. 18). After being transferred to the 365th 
Infantry on 28 April, accused waited until around 7 May, at which time he 
went to the Personnel Office, where a clerk prepared one pay voucher 
covering both February and March (R. 18). Accused, personally, took it 
to the Finance Office (R. 18). · He did not type anyone of. the three 
vouchers (R. 18). 

On cross-examination accused admitted that he knew the contents 
of the certificate attached to ~e last voucher prepared for him and 
hereinabove set out (Ex. C) at the ti.me he signed it (R. 18). He did· 
not, at any time, after the submission of the first two pay vouchers 

- 3 ­
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(Exs. A, B), know they were being held by the Finance Office (R. 19). 

He made no further effort to get the first two vouchers (Exs. A, B), 


· after being informed by Sergeant Harris that they had been returned to 

the 370th Infantry, than his unsuccessful effort to call Lieutenant Sul­

livan (R. 19). He did not see the first two vouchers and therefore did 

not destroy them before signing the third voucher and certificate (R. 19). 


During examination by the court, accused admitted that he was 
"fully aware" that unless he personally destroyed his original two vouchers 
his third voucher was a double claim for the same pay (R. 19). He added, 
however, "but I would like to say this; on maneuvers I submitted pay vouchers 
for the same month, and after they had gone to the Finance Office they 
came back without that statement on them, because it wasn't put on there 
and I 1'Bsn•t paid when that voucher was destroyed because that statement 
was on there" (R. 9). In response to the following question: "You are 
claiming pay for the full period of two months; did anything transpire 
in those t19o months tha. t wouldn't antitle you to full pay?tt Accused 
replied: "Nothing has been proven that wouldn't entitle me to full pay"
(R. 20). He had been in.formed at the Finance Office that his pay 

vouchers had been withdrawn by Lieutenant Sullivan for certain corrections 

but he nevertheless submitted the third·pay voucher (Ex. C)for th~ same 

amount of money as had been claimed in the original two vouchers which 

had been rejected (R. 20). He "-wasn't informed of the corrections by 

Lieutenant Sullivan because I haven't seen him since he wiiildrew rrry 

pay voucher" (R. 2oi. The 365th Infantry and the 370th Infantry were both 


;at Fort Huachuca, within a few .blocks of each other (R. 20, 21). :While he 

had gone to the 370th Infantry area since being transferred to the 365th 

Infantry, accused did not have t:ilne to go there during duty hours, and 

had never gone to Headquarters of the 370th Infantry for the purpose of 

ascertaining why his pay vouchers had not been paid (R.21). He was not 

informed at the Finance Office as to the exact reason Lieutenant Sul­

livan had withdrawn his pay vouchers (R. 21) •. A captain (name unknown) 

told him that he did not know the. reason, but. that he could talk to the 

colonel (R. 21). He did not talk to the colonel and did not inquire 


, whether the colonel was present or not (R. 22). He mnted to see the 
colonel but made no effort to ascertain whether or not he was present be­
cause he "didn't have that much time on hand" (R. 22). The manner of 
presenting pay vouchers., that is, whether they were carried to the Finance 
Office bJ' the person in 'Whose favor they were dram or sent through 
his Reg:ilnental Persomml Section, varied at different posts (R. 22) • 

.. When he had been in the 93rd Division he had personally carried his 
vouchers to the Division Finance Office (R. 22). 

5. The Specification of the Charge is clumsily drawn but ,vas not 
attacked at the trial. It does not appear from the record that accused 
was ill doubt as to the offense with which he was charged., or that he was 
in &r13' manner misled or that aiv of his substantial rights were injuriously 
affected by the inartificial pleading. The Specification is therefore 
held to be sufficient to support the finding of guilty predicated upon 
it (A.W. 37). 

·- 4 ­
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The evidence is without substantial confiict. At some unfixed 
date prior to 28 April 1944 accused signed and presented, or caused to be 
presented, to the Finance Officer of the 92nd Infantry Division for al ­
lowance and payment, tlt'O pay and allowance accounts, one for the entire 
month o! February and the other for the entire month of March, 1944. · He 
thereafter, sometime around the 4th to the ?th of May 1944, signed and 
personally presented to the Finance Office of the 92nd Infantry Division, 
for allowance and payment by the same Finance Officer, still another pay 
and allO"ffcl.nce account covering the period of 1 February to 31 March 1944, 
:illclusive. In connection wit.ri, and as a part of this last mentioned voucher, 
he signed., attached, and presented a certificate, containing among other 
provisions the following: "I have not previously signed.a pay voucher 
covering the period stated :ill this voucher or any portion thereof". This 
portion of the certificate -was, of course, false and was lmown by accused 
to be false. Accused was not, and does not claim to have been, ignorant 
of the fact, nor does he claim to have forgotten, that he had already 
signed two vouchers 1'hich, together, covered the identical period of time 
covered by t.riis third voucher. Only a few days before signing and presenting 
this third voucher he had gone to the Finance Office and inquired about 
the two other vouchers. Furthermore, accused admitted rran the witness 
·stand that he 1188 cognizant of the contents of the certificate in question 
at the time he signed it. 

The only defensive theory suggested by the evidence is that 

the offense alleged was not committed because accused had been advised 

at the Finance Of:f'ice, before signing and presenting the third voucher 

and the certificate now under discussion, that the first trro vouchers 

presented by him had been withdralVIl by, or returned to, the Personnel 

Officer of the 370th Infantry for correction. This circumstance does 

not alter the fact that the above quoted portion of the certificate in 

question was false; and was kn011Il by accused to be false at the time 

he signed the certificate. If it raises any defensive issue, it can 

only be the question of whether or not the accused made the false state­

ment •nth intent to deceive" the Finance Officer. The only logical 

conclusion is that he did so intend. He knew that the certificate was 

required as a prerequisite to allowance and payment of his voucher, and 

must be held accountable for knowing that the Finance Officer would., 


· and for intending that he should, rely upon it in the event he did allow 
and pay the claim. Since he knowingly- made the false statement with the 
intent that the Finance Officer.should rely upon it as being the truth, 
it seems necessarily- to follow that he did intend to practice deceit. 
The ultimate end to be gained by this deceit is of no manent. In other 
words., it is immaterial whether accuse~ intended or hoped ultimately to 
collect twice for the same. period of time., or whether he hoped to collect 
in full for February and :r&i.rch without suffering arry deductions., or 
'Whether he merely wanted to expedite collections of money claimed to be 
due him Without ·l;he necessity of pursuing the original two vouchers., 
further., or whether he was actuated by some other undisclosed motive. 
He did intend that, in reliance upon the certificate., the Finance Officer 
should allow and pay the voucher to 'Which it was attached. Nor does it 
·make any difference that the Finance Officer discovered the falsity of 

the certificate before acting upon it. 
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Accused made no effort to recover and destroy the original 

two vo•1chers. If they were not already in the Finance Office at the 


. time he signed the third voucher and the certificate in question, they 
11'8r8 in a position to be, and were, returned there immediately, thus 
presenting the very hazzard the certificate was designed to guard against-, 

The evidence is legally sufficient to support the .findings. Tile 
making of a .false official statement with intent to deceive is a violation 
or Article of War 95. Dig. Op. JAG, 1912-19401 sec. 453 (18). 

6. War Department records disclose that this officer is 23 years 
of·age and is married. lie is a high school graduate and attended Kansa:s 
Weslyan University, Salina, Kansas, for one year. He was employed as a 
laborer by a Railroad Company prior to being inducted into the service 
on 9 August 1941. He attended The Infantry School, Fort Benning, Georgia, · 
was commissioned a temporary second lieutenant, Arrrry of the United States, 
on Z, April 194?, and entered on active duty the same day. 

?. The court was legally constituted. No errors injuriously ar-. 
fect1ng the substantial rights of accused were committed during the trial. 
In tJie opinion of the Board or Review the record or trial is legally suf­
ficient to support the findings and sentence and to warrant confirmation 
or the sentence. Dismissal is mandatory upon conviction of a violation 
or Article or Uar 9 5. 

______(_on__l_e_a_v_e,..)_.. ___, Judge Advocate. 

Judge Advocate. 

· (Filed witho'Ut .further action in view of the execution of the · 
sentence to dismissal against the same officer in a different 
case, CM 258829, confirmed in G.C.M.O. 519, 26 Sep 1944) 
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Arury Service Forces (75)

In the Office of' The Judge Advocate General 
Washington, D. c. 

SPJGV 
CM 258550 

UNITED STATES 

v. 

Second Lieutenant HAROLD 
a. SHROYER (0-579221), 
Air Corps. 

12 JUL 1944, 
SECOND Am FORCE 

Trial by G.C.M., convened at 
Topeka Arury Air Field, Topeka, 
Kansas, 31 May 1944. Dismissal, 
total forfeitures and confine­
ment for one (1) year. · 

OPINION of the BOARD OF REVIEW 
TAPPY, HAmVOOD and TREVETHAN, Judge Advocates 

1. The Board of' Review· has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate·General. 

2. The accused was tried upon the following Charges and Speoif'i­
·cations: 

CHARGE Ia Violation of the 95th Artiole of War. 

Specification 1: In that Second Lieutenant Harold B. 
Shroyer, Air Corps, 272nd Army Air Force Base Unit 
(Staging Base), Section A•l, was, at Kansas City, 
Missouri, on or about 2 May 1944, in a public place, 
to wit, the State Hotel, drunk and disorderly while 
in uniform. 

Specification 2: (Finding of not guilty). · 

CHARGE IIt Violation of the 93rd Article of War. 
\ . 

Speoif'ication l: In that Second Lieutenant Harold B. 
Shroyer,***, did, at Topeka Arm:y Air Field, 
Topeka, Kansas, on or about 8 May ;944, feloniously 
take, steal, and carry.away about ~350.00, lawful 
money of' the United States, the property of Second 
Lieutenant John A. Sica, Air Corps, 272nd Army Air 
Force Base Unit (Stag-1:,ng Base), Section A-1. 
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Specification 2: In that Second Lieutenant Harold B. 

Shroyer,***, did, at Topeka Army Air Field, 

Topeka, Kansas, on or about 10 May 1944, feloniously 

take, steal, and carry away about $Jo.oo, lawful 

money of the United States, the property of First 

Lieutenant Ellis H. Make, Air Corps, 272nd Army 

Air Force Base Unit (Staging _Base), ·s_ection A-1. 


The accused pleaded not guilty to all Charges and Specifications and 

was found guilty of Specification 1, Charge I, not guilty of Specifi ­

cation 2, Charge I', not guilty of Charge I but guilty of a violation 

of' the 96th·:A.rticle. of War, and guilty of Charge II. and its two 

Specifications. No evidence of previous convictions was introduced. 

He was sentenced to be dismissed the service, to forfeit all pay and 

allowances due or to become due and to be confined at hard labor for 

one year. The reviewing authority approved the sentence and forwarded 

the record of trial for action under Article of War 48 • 


. 
3. In support of Specification 1 of Charge I the prosecution 

introduced evidence demonstrating that"about 1 a.m. on the morning 
of 2 May 1944, accused, wearing his uniform and insignia of grade, 
emerged from the bar of the State Hotel, Kansas City, Missouri, 
entered the hotel lobby, proceeded through it a short distance and 
then commenced to vomit in the presence of a substantial number of 
hotel guests (R. 7, 12). Luther A. Key, the hotel night clerk, 
hastened to assist accused to the men's room located in the basement 
and as they descended the steps accused commenced to vomit again. 
Apparently accused then refused to proceed further to the basement. 
He informed the clerk that his room was on the tenth floor and the 
clerk then sought the assistance of a bellhop to escort accused to 
his room after requesting accused to remain on the stairway. When 
the bellhop arrived, accused could not be located. Shortly there­
after the night clerk discovered accused on the mezzanine floor, 
mounting a flight of four steps which led to a room used for storing 
hotel supplies (R. 7, 10, 13). While the clerk sought an elevator 
operator to conduct accused to the room he claimed to be occupying, 
accused wandered off again, entering an elevator which was not in operation. 
Finally, accused was taken by elevator to the upper reaches of the 
hotel but apparently he got off at the ninth floor rather than the 
tenth (R. 8). 

About a half hour later a guest at the hotel informed the 
night clerk that someone was lying in the hall on the ninth floor 

, of the hotel (R. 10). The clerk investigated and found accused stretched 
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prone on the floor at the west end of the hall in a small alcove 
which served as an entrance way to several rooms (R. 8, 23). The 
clerk attempted to arouse accused by shaking him and striking him 
in the face with light, stinging blows but his efforts were unavail ­
ing (R. 8). He then telephoned the military police and when Captain 
Uayne F. Kennedy, provost marshal of Kansas City, and a sergeant ar­
rived some ten minutes later, the clerk escorted them to the ninth 
floor where accused in full uniform was still recumbent upon the floor 
of the alcove with hands folded across his body and his hat resting 
on his chest (R. 8, 11, 22, 23). Captain Kennedy shook accused and 
raised him to his feet and apparently accused then partly recovered 
consciousness (R. 8, 2.3). Accused stated he was registered in room 
1004 and when asked for his AGO card drew from his pocket a hotel 
room key belonging to Muehlebach Hotel in Kansas City (R. 11, 12). 
Accused had the odor of alcohol about him and, in the opinion of 
Captain Kennedy, he was very drunk (R. 8, 23). He was assisted to 
the elevator, staggering as he walked, was taken to the lobby and 
then escorted from the hotel (R. 12, 23). Accused was not registered 
at State Hotel but had apparently engaged a room the previous day at 
the Muehlebach Hotel (R. 11, 14, 15). ··· 

In support of Specifications land 2 of Charge II the 
prosecution introduced evidence to show that about 4 p.m., 7 May 
1944, accused, Second Lieutenant John A. Sica and an orderly were 
present in Lieutenant Sica. 1s room in the officers I barracks at 
Topeka Army Air Field. Preparing to take a shower, Lieutenant Sica 
removed his trousers in which he had his billfold and hung them in ­
a clothes press. In his billfold he had $350 in cash, bis .AGO card, 
driver's license, car registration and some easoline ration coupons. 
When Lieutenant Sica left to shower, accused and the orderly were 
in the room but apparently departed before he returned. Upon his 
return, Lieutenant Sica removed his trousers from the clothes press, 
noticed that the pocket in which he kept his billfold was unbuttoned 
and discovered that the billfold was missing. He telephoned accused 
and the officer of the day and thereafter the orderly was searched 
as were his quarters but the billfold and its contents were not 
found (R• .30, 51). Although accused and Lieutenant Sica had been 
wont to.borrow money one from the other in the past, the latter had 
not given accused permission to take his wallet or its contents on 
this day (R. 34, 36). The following day accused denied he had taken 
the billfold when questioned by Lieutenant Sica (R. 35). 

On 10 1iay 1944, First Lieutenant Ellis H. Lloke was given 
$50 in cash by a Captain McVay and Captain Otto H. Schmiemann, 
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assistant provost marshal, and on the following day was given an 

additional $350 in cash by Captain Schmiemann and Captain Prescott 

H. Manning, Base Intelligence Officer. These funds had been obtained 
from the Officers' Mess, the three captains had made a list of the serial 
numbers e.ppearing on the bills and had dusted them with anthracene 
powder, a substance visible on the biJJs or other objects only under 
ultra violet rays. These bills were placed in Lieutenant riloke' s 
wallet (R. 38, 39, 44, 50, 51; Pros. Zx. E). About 2:30 p.rn. on 
11 r.:ay Lieutenant Make left his wallet containing the 0400 in a 
pocket of a shirt hanging in his room in the officers' barracks and 
thereafter departed with accused and Lieutenant Sica, driving accused 
to his office while the other two officers proceeded to the gymnasium 
for exercise (R. 39). Prior to leaving his quarters, Lieutenant ~oke 
had phoned Captain Manning to inform him of his departure. Captain 
Manning and Captain Schmiemann had then proceeded to the Officers' 
Mess, had observed accused and the other two officers leave the bar-· 
racl-:s and thereafter entered the barracks and occupied a room directly 
across from Lieutenant Moke 1s quarters. About 4:30 p.m. that day 
they heard someone enter the barracks, mount the stairs and enter 
Lieutenant 11oke's room. The rattle of clothes hangers was heard and 
then the visitor departed. Captain Schmiemann followed the visitor 
down the hall, looked from a window and observed accused leaving the 
barracks and making his way to the Officers' Club. Captain Manning 
entered Lieutenant Moke's room, removed the wallet from the shirt 
and, upon examination by Captain Schmiemann and him, found $30 to 
be missing therefrom (R. 44, .45, 51, 52). Although Lieutenant Moke 
anq/ accused had been accustomed to borrow money one from the other 
ft'om time to time, the for~er had not given accused permission to 

/take 	anything from his wallet on this day or at any other time. 
Lieutenant Make then owed accused $50 but the previous day he had 
offered to pay it to him. Hov1ever, accused said it was unnecessary 
as he was about to cash a check to obtain funds (R. 41-43). 

After the foregoing episode, Captain WJB.nning and Captain 

Schmiernann proceeded to the Officers' Club and requested accused to 

accompany them to Captain r-,:anning's office. There he was asked to 

empty his pockets and an examination of his wallet revealed three 

money order receipts, each for ~100 dated 8 Nay 1944, and two bills, 

one for $10 and the other for $20, which bore, respectively, the 

serial numbers J2493743ll and J14657962A. They were two of the 

bills which Captain Manning had placed in Lieutenant Moke 1 s wallet 

after first noting their serial numbers (R. 45, 49, 52, 53; Pros. 

Exs. E, F, G). Accused was then questioned without first being 

warned of his rights. At first he denied taking,the i30 from Lieu­

temmt Make I s wallet but thereafter admitted he had done ·so. He 
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denied, however, that he had taken the money stolen from Lieu­
tenant S,ica on 7 May. After accused admitted taking the ~30 he 
was warned that anything he mir,ht say could be used against him 
(R. 45, 46, 52). On this same day, but whether before or after 
the foregoing events is not apparent on the record, accused asked 
Lieutenant Sica to come to his quarters where he told Lieutenant 
Sica that he had taken his billfold containing ~350 on 7 May. 
The lieutenant thought'he had 0360 in his wallet at the time but 
accused insisted the amount was ::li350, saying, "I ought to knov,, 
I took it" (R. 31, 32). Accused further stated he had thrown the 
wallet in the roadway near the nurses' quarters hoping someone 
would discover it and return it to the owner. Accused gave Lieu­
tenant Sica a check for $250, returned five or six gasoline ration 
coupons and proceeded to discuss an arrangement to pay back the 
balance that had been taken (R. 31-33). 

The following day, 12 May, Captain Manning and Captain 
·Schmiemann again questioned accused but he still denied he had taken 
Lieutenant Sica1 s billfold and money, although he had already admitted 
it to his victim. On 1.3 UJay, Captain i!arming questioned him again 
telling him that a number of people on the base believed he was the 
culprit and that if he told the truth more would be thought of him 
than if he continued to lie. Accused then confessed saying,"***, 
Captain Nianning, I haven't been fooling you for one minute. You 
knew that.I took Lieutenant Sica 1s money" (R. 46). Accused then 
stated he took the billfold, and threw it on the gravel road neer 
the base hospital after first removing the money. He stated he 
planned to repay Lieutenant Sica partly by check and partly by as­
signing to him $50 owed accused by Lieutenant Moke (R. 46). Accused 
further stated that a portion of the money taken from Lieutenant 
Sica had been used to purchase the three money orders totaling ~300 
which he had sent to his father and mother (R. 47). 

4. The accused elected to remain silent after his rights had 
been fully explained to him, and no evidence was introduced by the 
defense. 

5. At the close of the prosecution's case, the defense ad<lrf!ssed 
several motions to the court. The only one warranting consideration is 
the motion that Specifications 1 e.nd 2 of Charge II be dismissed on the 
grounds that material evidence had been obtained illegally and accused 
had been ordered to band over evidence which would tend to incriminate 
him. To raise the issue properly the defense should have moved that 
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certain evidence be stricken from the record as inadmissible. How­
ever, the substance of the motion will be considered as if it were 
in proper form. The motion raises three questions. First, whether 
the accused was subjected to an unreasonable search of bis person 
in violation o_t:.. the Fourth Amendment to the Constitution, second, 
whether he was compelled to be a witness against himself and to. 
incriminate himself in violation of Article of ·uar 24 and the Fifth 
Amendment, and third, whether the defense of entrapment bars prosecution 
of accused under Specification 2 of Charge II. 

The first question can be disposed of on the facts. Accused's 
person was not searched by Captain Manning and Captain Schmiemann. 
He was merely requested to empty }}is pockets of his effects and he did 
so voluntarily. Uhen an individual consents to a search no question 
of unreasonable search under the Fourth Amendment arises (Cantrell v. 
United States, 15 Fed. (2d) 953, ~. den. (1927) 273 U.S. 768; USCA, 
Const. Amend. 4 sec. 124). The prohibition against self incrimination 
and compelling an individual to give evidence against himself is a 
prohibition against the use of physical or moral compulsion to extort 
communications from a suspect. It does not prohibit the use of 
compulsion to obtain an exhibition of the suspect's body or an 
examination of his clothing which indeed may be removed by. force (Iv:GM, 
1928, par. 122E)• Similarly, in the opinion of the Board of Review, 
it does not prohibit an examination of the contents of the pockets of 
his clothing. Finally, the defense of entrapment is inapplicable. 
A trap was set merely to catch accused in the perpetration of a crime 
conceived and executed by him. "The mere setting of a trap to detect 
the perpetration of a crime is not a defense if the crime is conceived 
by the accused and not suggested by the police agent. Guilty intent to 
commit a crime being formed, any person may furnish opportunity, or 
even lend assistance to the criminal, for the purpose of detection and 
punishment" (1 Bull. JAG 360). Accordingly, the motion of the defense 
was properly denied. 

Accused's drunken conduct in the State Hotel on 2 May 1944 
was conduct of a nature to bring discredit upon the military service 
in violation of Article of War 96. The evidence sustains the finding 
of guilty of Specification 1, Charge I. The prosecution's evidence 
and the accused's two voluntary confessions, one to Lieutenant Sica 
and one to Captain Manning, fully sustain the finding of guilty of 
Specification 1, Charge II. The prosecution's evidence showing ac­
cused's visit to Lieutenant Moke 1s quarters in the absence of its 
occupant and his unauthorized possession immediately thereafter of 
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two or the marked bills which had been placed in Lieutenant Moke's 
wallet conclusiv.ely sustains the finding of' guilty of' Specification 2, 
Charge II. 

6. Accused is about Z3 years or age and a high school graduate. 
He enlisted in the service on 29 January 1941 and was commissioned a 
second lieutenant on 16 April 1943. 

7. The court was legally constituted and had jurisdiction or'
(, 

the person and the offenses. No errors injuriously affecting the 
substantial rights or the accused were committed during the trial. 
In the opinion or the Board of' Review the record or trial is legally 
sufficient to support the findings or guilty, legally sufficient to 
support the sentence and to warrant confirmation of' the sentence. 
Dismissal is authorized upon conviction of' violations or Articles of 

• War 93 and 96. 

Judge·· Advocate. 

Judge Advocate • 

...,rfi..,_~ .........--........a,c.t..------' Judge Advocate •. 
......---·-~-~ 
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SPJGV 
CM 	 258550 

,1st Ind. 

Har Department, J,A,G,O,, 2 0 JUL 1944 .-;;. To the SecretEt.ry of War, 

1, Herewith are transmitted for the action of the President 
the record of trial and the opinion of the Board of Review in the 
c~se of Second Lieutenant &.r~ld B, Shroyer (0-579221), Air Corps, 

2. I concur in the opir.ion of the Board of Review that the 
record of trial is legally sufficient to support the findings of 
guilty, legally sufficient to support the sentence and to warrant 
confirmation of the sentence. The accused was found g-uilty of 
being drunk and disorderly while in uniform in a public place in 
violation of Article of r;ar 96, and of the theft of ~J50 and the 
theft of ~.30 on separate occasions from two different officers in 
violation of Article of ·::ar 9.3, · He was sentenced to dismissal, total 
forfeitures and confinement at hard labor for one year. I recommend 
that the sentence be confirmed and carried into execution, and that 
the United States Disciplinary Barracks, Fort Leavenworth, Kansas, 
be designated as the place of confinement, 

.3. Inclosed are a draft of a letter for your signature, trans­
mitting the record to the President for his action, and a form of 
Executive action desicned to carry into effect the forecoinc recom­
mendation, shoulC: such action meet with approval. 

Myron C, Cramer, 
l'iia.jor General, 

·3 	Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft ltr for sig s/a.
Incl,J-Form of action. 

· (Sentence confirmed, G,C .M.O. 47fJ, l Sep 1944) 
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WAR 'DEPAFa'MENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 

(8)) 

SPJGH .1 AUG 1944 
CM 2.$8712 

UNITED STATES ) 92ND INFANTRY DIVISION 
) 

v. 	 ) Trial by G.C.M., convened at 
) Fort Huachuca,· Arizona, 28 

Second Lieutenant 	ANDREW L. ) April and 16 June 	1944. Dis­
FARRIS (0-1171997), Field ) missal, total forfeitures and 
Artiller.r. 	 ) confinement for five (5) · 

) years. 

OPINION o:f the BOARD CF REVIEW . . 
· DRIVER, 01CONNCR and LOO.TERHOO, Judge Advocates. 

1. The record of trial in the case or the officer named above has been 
exammed by the Board of Review and the Board subnits this, its opinion, to 
The Judge Advocate Gene;al.. . 

2. The accused was tried upol\ the following Charges and Specifications• 

CHA.RGE1 Violation or the 96t~icle of War. 

Specificationa in that Second Lieutenant Andrew L. Farris, Battery · 
"Bn S99th Field Artil181"1' Battalion, having received a lawfu1 
camnand from Captain Jack D. H.Ha.ys, Battery Commander, 
Battery 111311 S99th Field Artillery Battalion, to report to the 
Battery Area at 0600 4 December 1943, the said Captain Hays 
being in the execution of .his · office, did, at Fort Huachuca, 

· Arizona, en or about 4 December 1943, :fail to obey the same• 

.ADD!rICEAL CHARGE.Ia· Violation of the 61st Article of war. · · 

Specifications In that 2d Lieutenant .Andrew L. Farris, Field Ar­
tillery, then S99th Field Artillery Battalion, an detached 
service with Director Headquarters, Fourth Arm:,, Louisiana 
Maneuver Area, Leesville, Louisiana, did without 'proper leave, 
absent himself from his station and duties near Leesville, 
Louisiana, from about 0700 April 3, 1944, to about 1200 April 
6th 1944. ~ 

ADDITICNAL CHARGE 	 III Violation of the 96th Article of War. 

Specification 11 	 (Finding of not guilty). 
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Specification 2: In that 2d Lieutenant Andrew L. Farris., Field 
Artillery., then 599th Field Artille:cy Battalion on detached 
service with Director Headquarters, Fourth Army., Louisiana 
Maneuver Area, Leesville., Louisiana, did, at Lake Charles., 
Louisiana., en or about April 3rd, 1944, knowingly and with­
out proper authority., use and drive a one half ton Cc:anmand 
Car, u.s.A•. Registration No. 207037, property of the United 
States f-qrnished for the military service thereo:r.·· · 

He pleaded not guilty to all Specifications and Charges. He was found not 
gu.ilty of Specification_l, Additional Charge II., guilty of Specification 2., 
Additional Charge II, except the words nu.s.A. Registration No. 207037", and 
guilty or all other Specifications and of all Charges• He was sentenced to 
be dismissed the service, to forfeit all pay and allowances due •or to be­
come due, and to be confined at hard labor for five years. The reviewing au­
thority approved the sentence and forwarded the record of trial for action 
um.er the 48th Article of War. · 

· 3. The evidence for the prosecution in pertinent part is summarized as 
follows• 

A• Specification., the Charget Captain Jack n. H. Hays., 599th Field 
Artillery Battalion, Fort Huachuca, Arizona., testified that on 3 December . 
1943, he thought in the afternoon., accused entered the day room of the bat­
tery. As Captain Hays recalled it, accused had returned to the battery from 
the hospital. He told accused there was nothing further for the afternoon., 
but that he was to report to the batte:cy the next morning, when they were to 
leave for 11D11 series exercises. They were scheduled to leave at about 7100 
or 7:30 a.m. and, as Captain Hays recalled it, he told accused to report at 

' six o'clock•. The mxt morning accused was not present at six o'clock, nor 
· was he present at 6:45 or 7100 a.m. vmen the batte:cy went to the motor park.· 

Captain Hays did not see accused again until later in the day 'When they 
reached the maneuver area. First· Lieutenant Elvy F. Whitlock saw accused in 
the orderly room at about 7:15 a.m. when Lieutenant Whitlock was ma.king a 
11last minute check11 of the barracks. Accused was looking for his bed roll. 
On cross-:exam:ination and examination by the court, Captain Hays stated that 
accused had been in the hospital., that accused told him on 3 December that he 
would have to return to the hospital after they were ·1n the field, and that 
accused returned to the hospital in about twQ days. Captain Hays did not 
lmow what the sick book showed as to the sta:t,us of accused, but it was his 
11 impression11 that accused had reported back for duty (R. 12-17). 

12,.· Specification, Additional Charge I.,. and Specification 2., Addi­
tional Charge Ila Captain John L. West testi1,ied by deposition (Ex. A) . 
that .from 10 March to 6 April 1944 he was Chief .Fire Marking Umpire., Director 
Headquarters, Fourth Army, Leesville., Louisiana. Accused was a fire marker 
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und~r him, and had been issued a one-half ton command-reconnaissance car 
and other equipment. About the middle of Uarch a memorandum was sent to 
artillery battalion coI!lllE.nders directing that during "breaks" all fire 
marking umpires should return to their units. Captain Vfest testified that 
any officer not returning to his unit "during the breaks between phases 
was A.W.O.L. uru.ess he had a pass fran Director Headquarters showing either 
a request for car or radio repair"• He held a fire markers' meeting, at 
'Which accused was present, and advised them of these requirements. About 
the end of :r.:arch, Captain West held another meeting, at which accused was 
present, and told the markers how to "process" their vehicles at the end 
of the maneuver period ending at 7:00 a.m. on 3 April. He testified that 
accused was absent without leave from 7:00 a.m. on 3 April through 5 April 
1944. At about 10:00 a.m. on 5 April Captain r:est called the organization 
of accused and was advised that accused had not returned. Officers were 
~rmitted to use Government vehi.cles in the discharge of their duties, but 
were instructed not to use them for their personal affairs or while not on 
duty (R. 17). 

First Lieutenarl'.t Arthur· n: Hathaway testified by deposition (EJc. 
B) that from 10 March to 6 April 1944 he was Assistant Artillery Officer, 
Fourth Ancy Di.rector Headquarters, that accused was an artillery umpire. 	 . 

attached to his section, and that a memorandum issued to the umpires stated 
that leaves during rest periods would be issued only by the Artillery Offi ­
cer, Director Headquarters. Lieutenant Hathaway stated that, prior to the 
end of maneuvers at 7:00 a.m. en 3 April, accused received a copy of 
written mstructions that all umpires would return immediately to Director 
Headquarters at the close of maneuvers and remain there until given clear­
ance for property issued them. Lieutenant Hathaway remained at headquarters 
until 10:00 a.m. on 6 April without 11 ever ma.king contact11 with accused, 

.. 	 and stated th.at accused was absent without leave from 7 :00 a.m. on 3 April. 
All l.Ullpires reported in and turned in their equipment on the day maneuvers 
ended except accused and one other. From 3 · to _6 April, Lieutenant Hathaway 
"contacted" the unit of accused daily, and checked several times daily with 
the "Director Hq-Provost Martial• for infonnation as to the whereabouts of 
accused (R. 17). ­

Captain Clement R. Steele, Assistant Division Ordnance Officer, 
92nd Division, was in charge of processing vehicles during and at the con­
clusicn of the manewers. A one-half ·ton truck that was on memorandl.Ull 
receipt sigmd by accused was turned over to Captain Steele on 6 April by 
military police (R. ~9-20; Ex. D). 

4. The defense introduced evidence as to the Charge only, as follows: 

Captain L. C. Wormley, Medical Corps, perfonned an operation on ac­
cused at the station hospital, Fort Huachuca, about September 1943 or later. 
The testes of accused had drawn up from the scrot'I.Ull as a result of a hernia 
operation at another staticn, and Captain Wormley operated. to correct that 
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condition. After the first stage of the operation accused was permitted to 
walk around and left the hospital. He returned to the hospital on 3 
December 1943 for the second phase of the operation, but as no beds were 
available in the officers' ward he was told to come back the following 
14onday. At this time accused was not able to perfonn full duty, as he had 
"an attachment of his scrotum to his thigh, where the testes was trans­
planted into the thigh 11. He did not have full use of his legs,but. could 
walk 'With cne leg stiff. It was stipulated that "Lt11 R. O. Vfeathers 
would testify that accused was given a choice of "quarters or field11 and 
that he elected to go in the field because he could secure adequate mess 
facilities and ."other attentions• (R• 26, 35-38). . 

Accused testified that he reported at Fort Huachuca fran a con­
valescent leave on 3 December 1943. His left testicle had been transplanted 
to his left leg, and he was to have another operation perfonned. When he· 
w.ent to the hospital, Captain Wormley did not have a bed available, so gave 
him a note to the battalion surgeon stating that if accused went to the field 
with his organization he was to report back to the hospital on 6 December. 
Accused took the note to the battalion surgeon, Lieutenant Weathers, who 
advised him that he was not able to perform duty, and could either remain in 
quarters or go to the field with the organization until his return to the 
hospital. Since the entire division was moving out, accused chose to go 
with his organization, as otherwise he would have to buy food 11 some other 
place". Accused explained the situation to Captain Hays on. the evening of 
3 Decanber, and the latter said no.K.n and IIThere is nothing else for you to 
do around here, so if you have any perscnal business to attend to, do son. 
Captain Hws stated that the organization would leave the next morning be­
tween seven and seven-thirty and, 'When accused said he would report then, 
replied •O.K.". He received no at.her instructioni, to report. Accused re­
ported betwee,n 7:00 and 7115 a.m. on 4 December, f'ound that his bed-roll 
had not been "taken down", and went to the orderly room to look for it. 
Accused went to the field w.tth his battery, and next saw Captain Hays at about 
21CX) p.m. en 4 December (R. 27-33) • 

. I.,ieutenant Colonel. Thilo M• Baumgartner, 599th Field Artillery, 
recommended that accused be punished under the 104th Article of War £or 
f~iling to report at the properly appointed time on 4 December (R.22-24). 

5. Captain Hays, recalled as a w.itness for the court, identified the 
sick book of Battery B, 599th Field Artillery Battalion, and found no entry 
as to accused from 2 to 7 DecE1nber. It was stipulated· that accused was on 
duty as of 3 DecE1nber (R-33-34). . . 

6. a. Specification, the Charges About September 1943 accused under­
went an operation at the station hospital, Fort Huachuca, and one of his 
testicles was a:ttached to his thigh until a second phase of the operation 
could be performed. He was given a convalescent leave and upon his return 
on 3 December reported at the hospital for the operatim to be completed. 
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As no beds were ~vailable he was sent to his organization, which was going 
to the field the next morning at seven or seven-thirty. Accused was given 
his choice of remaining in quarters or going with his organizaticn until 6 
December whE!l he was to report back to the hospital. He elected to go with 
the organization. 

When accused reported to Captain Jack D. H. Hays, his battery com­
mander, on 3 December and explained the situation, he was told, according to 
accused, that it would be satisfactory for h:iln to report the next morning by 
t)le time the battery was to leave, between seven and seven-thirty. As 
Capta:ln Hays recalled it, he told accused to report at 6:00 a.m., but he was 
not -positive in his -recollection. Accused reported between 7:00 and 7 :15 a.m. 
on 4 Decsnber and went to the. field with the battery. 

It appears to the Board that the evidence does not sustain the find­
ing of guilty of this Specification beyond reas?nable doubt. Accused was 
not in physical condition to perform full duty, but was going with his bat­
tery at his own choice during the period when he was waiting to return ,to 
the hospital. Under the circumstances, no reason is observed why accused 
would have been required to report at 6100 a.m. along wit,h the officers who 
were in good physical condition and performing regular duty. Accused 
testified positively that he was to report between seven and seven-thirty, 
whereas Captain Hays, testifymg more than six months after the event, only 
11recalle d11 that he told accused to report at 6:oo a.m. . The staff judge 
advocate reached the same conclusion as the Board does, as shown in his re­
view. 

Q.• Specification 2, Additional Charge II: Between 10 March and 
6 April 1944 accused was a fire marker or artillery umpire, under Fourth 
Army Director Headquarters. A one-half ten command-reconnaissance car was 

issued to him for his official use. Such vehicles were not to be used for 

personal affairs or when not on duty. Accused and other umpires were in­
structed to return all property issued to them, at the end of the maneuver 
period, 7:OO a.m. m 3 April. Accused did net return the car at that t:ilne 
nor afterward. The assistant division ordnance officer received the vehicle 
from military police on 6 April. 

The Specification of "Which accused was found guilty alleges that ac­
cused did "knowingly arrl without proper authority, use and driven the car at 
Lake Charles, Louisiana, on or about 3 April. There is no canpetent evidence 
in the record that accused used and drove the car as alleged. The mere fact 
that he did not tum it in at the required t:ilne does not sustain an inference 
that he was usmg the car for his O'Wll ends. Excluding from consideration 
hearsay evidence bearing on this Specification, which has not been 

sunnnarized i;i the opinion, the Board concludes that the record is not le­

gally sufficient to sustain the finding of guilty. 


r, 
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c. Specification, Additional Charge I: Between 10 Ma:r:ch and 
6 April 1944, accused was a fire marker or artillery_ umpire in ·the .. 
Louisiana maneuver area, under Fourth Army Director Headquarters. · Ac­
cused and other umpires were advised tha:t during "breaks" between phases 
they would return to their units. The current maneuver period ended at 
7:00 a.m. on 3 April. The umpires, including accused, were instructed that 
at the end of the period they would :immediately return to Director Head­
quarters and remain there until given clearance for property issued to 
them. All leaves during rest periods were issued only by the Artillery 
Officer, Director Headquarters. The assistant artillery officer, who re-· 
rnained at Director Headquarters until 10:00 a.m. on 6 April was unable to 
find accused, and accused did not report and turn in the vehicle issued 
to him at the end of the maneuver period. Both the assistant artillery 
officer and the Chief Fire Marking Umpire testified that accused was 
absent without leave from 7:00 a.m. on 3 April. 

Although it was not shown that accused had not returned to his 
own organization except cy hearsay evidence, it clearly appears that ac­
cused was required to report to Director Headquarters at 7:00 a.m. on 3 
April and rema:in there until he had received clearance for property in­
trusted to him. Under such circumstances it is immaterial whether or not 
he returned to his organization, as he had no right to go there until he 
had cleared'Director Headquarters for the rest period. All leaves during 
the rest period were requirEd to be obta:ined at that headquarters. 

Absence without leave may be inferred from circumstances. Direct 
proof, though desirable, is not in all cases requisite (CM 126112, Dig. Op. 
JAG, 1912-40, sec. 419(2)). In the opinion of the Board, the uncon­
tradicted evidence for the prosecution shows beyond reasonable doubt that 
accused was absent without leave as alleged. 

7. a. When the court reconvened on 16 June 1944, after a first 
session ciii 28 April, a new trial judge advocate, appointed in the interim, 
was present as were two members of the court l'lho were not present on 28 
April (R. 6). The record does not show that the proceedings at the first 
session were read to them, nor otherwise made known to them. However, at 
the session en 28 April the only proceedings were the organization of the 
court, a part of the arraignment, and the granting of a continua.nee. No 
evidence v;as heard. ..Ln the opinion of the Doard there was no prejudice 
to the rjghts of accused• 

.£• On 16 June the defense requested an additione.l continuance on 
the grounds that they had not had sufficient time to prepare for.trial· 
and th'3.t two important witnesses for the defense could not be located 
(R. 6-8). The Additional Charges are dated 11 May 1944, and were served 
on accused on 14 June. The court did not grant a continuance, but ad­
journed for two hours and twenty-five minutes in order to give counsel a 
further opportunity to study the depositions and prepare for trial. One of 
the absent witnesses later appeared at the trial and testified, and the 
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testimony of the other was covered by a stipulation. -i1hen the court re­
convened after the adjournment the defense stated that there were no 
special pleas nor motions. The Board is of the opinion that the original 
request for a continuance was waived, and that there was no justifiable 
reason for further delay under the circumstances. 

8. The accused is 23 years of age. The records of the Office of The 
Adjutant General show his service as follows: Enlisted service from 6 
January 1941; appointed temporary secondlieutenant, A:rmy of the United 
States, from Officer Candidate School, and active duty, 22 October 1942. 

9. 'l'he court was legally constituted. No errors injuriously af­
fecting the substantial rights of the accused were canmitted during the 
trial. In the opinion of the Board of Review the record of trial is 
legally insufficient to support the findings of guilty of the Specifica­
tion, the Charge, of the Charge, of Specificatiai 2, Additional Charge n, 
and of Additional Charge II; legally sufficient to support the findings of 
guilty of the Specification., Additional Charge I and of Additional Charge 
I; and legally sufficient to support the sentence and to warrant confirma­
tion thereof. Dismissal is aulihorized upon conviction of a violation of 
the 61st Article of War. 
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1st Ind. 

War Department, J.A.G.o., 	 - To the Secretary of War. 
1 ~ AVG 1944 

1. Herewith transmitted for the action of the President are the record 
of trial and the opinion of the Board of Review in the case of Second Lieu­
tenant Andrew L. Farris (0-ll71997 ), Field Artillery. 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally insufficient to support the findings of guilty of the Charge 
and the Specification thereunder, and of Additional Charge II, and Specifica­
tion 2 thereunder; legally sufficient to support the findings of guilty of 
the Specification, Additional Charge I, and of Additional Charge I; and 
legally sufficient to support the sentence and to warrant confirmation thereof. 
The accused was absent without leave for a.bout three days (Spec., Add. Chg. 
I). He was f oo.nd not guilty of Specification 1, Additional Charge II. The 
staff Judge Advocate quotes the Commanding General, 92nd Division Artillery, 
as stating that accused had been punished three times under the 104th Article 
of War wi.thin eight months prior to 23 January 1944, and that. accused was a 
highly disturbing factor in hi.s organization and the source of constant 
trouble therein. I recommend that the sentence to dismissal, total forfeitures, 
and confinement at hard labor for five years be confirmed, that the for­
feitures and confinement adjudged be remitted, and that the sentence as thus 

modified be carried into execution. 


3• Inclosed are a draft of a letter for your signature, transmitting the 

record to the Pres~dent for his action, an:l a form of Executive action can-y­

ing into effect the recommendation made above, should such action meet. with 

approval. 


Myron C. Cramer, 
Major General, 

The Judge Advocate General. 
3 	Incls. 

Incl. 1-Rec. of trial. 
Incl. 2-Drft. ltr. for sig. 

S/W. 

Incl. 3-Fonn of Action. 


(Findings disapproved in part in accordance with reco:nmendation of 
The Judge Advoc2te General. Se!1tence covifirmed but forfeitures and 
confinement re:nitted. G.C.J.l.O. 494, 12 Sep 1944) 
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WAR 'DEPAE."l'MENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 

(SJ) 

SPJGH .1 AUG 1944 
CM 258712 

UNITED STATES ) 92ND INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Fort Huachuca, Arizona, 28 

Second Lieutenant ANDREW L. ) April and 16 June 1944" Di.!­
FARRIS (0-1171997), Field ) missal, total forfeitures and 
Artillery. ) confinement for five (.5) 

) years. 

OPINION of the BOARD CF REVIEW 
DRIVER, 01CONNCR and LO'ITERHOS., Judge Advocates. 

1. The record of trial in the case of the officer named above has been 
examined by the Board of Review and the Board sutmits this., its opinion, to 
The Judge Advocate General• 

2. The accused "Was tried upoI\ the following Charges and Specifications& 

CHARGE: Violation of the 96t~icle of War. 

Specification: In that Second Lieutenant Andrew L. FaITis, Battery 
n:sn 599th Field Artillery Battalion, having received a lawful 
command from Captain Jack D. H.Hays, Battery Commander., 
Battery "B" 599th Field Artillery Battalion, to report to the 
Battery Area at 0600 4 December 1943., the said Captain Hays 
being in the execution of .his office., did., at Fort Huachuca, 
Arizona., en or about 4 December 1943, fail to obey the same. 

ADDJ!IOOAL CHA.RGE .·I:. Violation of the 61st Article of war. 

Specificationa In that 2d Lieutenant Andrew L. FaITis., Field Ar­
tillery, then 599th Field Artillery Battalion, on detached 
service with Director Headquarters, Fourth Army, Louisiana 
Maneuver Area, Leesville, Louisiana., did 1'ithout ·proper leave, 
absent himself from his station and duties near Leesville., 
Louisia:pa.., from about 0700 April 3., 1944, to about 1200 April 
6th 1944. 

ADDITICNAL CHARGE IIz Violation of the _96th Article of War. 

Specification 1: (Finding of not guilty). 
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Specification 2: In that 2d Lieutenant Andrew L. Farris, Field 
Artillery, then 599th Field Artillery Battalion on detached 
service with Director Headquarters, Fourth Army, Louisiana 
:Maneuver Area, Leesville, Louisiana, did, at Lake Charles, 
Louisiana, en or about April 3rd, 1944, knowingly and with­
out proper authority, use and drive a one half ton Command 
Car, U.S.A. Registration No. 207037, property of the United 
States f'ql"Ilished for the military service thereof.·· 

He pleaded not guilty to all Specifications and Charges. He was found not 
guilty of Specification. l, Additional Charge II, guilty of Specification 2, 
Additional Charge II, except the words "U.S.A. Registration No. 207037", and 
guilty of all other Specifications and of all Charges. He was sentenced to 
be dismissed the service, to forfeit al.l pay and allowances due •or to be­
come due, and to be confined at hard labor for five years. The reviewing au­
thority approved the sentence and forwarded the record 0£ trial for action· 
Ullder the 48th Article of War. · · 

3. The evidence for the prosecution in pertinent part is summarized as 
follows' 

' 

A• Specification, the Charge: Captain Jack n. H. Hays, 599th Field 
Artillery Battalion, Fort Huachuca, Arizona, testified that on 3 December . 
1943, he thought in the afternoon, accused entered the day room of the bat­
tery. As Captain Hays recal.led it, accused had returned .to th~ battery from 
the hospital. He told accused there was nothing further for the afternoon, 
but that he was to report to the battery the next morning, -when they were to 
leave for 11D11 series exercises. They were scheduled to leave at about 7:00 
or 7130 a.m. and, as Captain Hays recal.led it, he told accused to report at 

' six o'clock. The rext morning accused was not present at six o'clock, nor 
· was he present at 6:45 or 7 aOO a.m. when the battezy went to the motor park. 
Captain Hays did not see accused again until later in the day when they 
reached the maneuver area. First Lieutenant Elvy F. Whitlock saw accused in 
the orderly room at about 7:15 a.m. when Lieutenant Whitlock was making a 
11last minute check• of the barracks. Accused was looking for his bed roll. 
On cross~xamination and examination by the court, Captain Hays stated that 
accused had been in the hospital., that accused told him on 3 December that he 
would have to return to the hospital after they were ·in the field, and that 
accused returned to the hospital in about twQ days. Captain Hays did not 
lmow what the sick book showed as to the sta:t,us of accused, but it was his 
11 im:pression" that accused had reported back :for duty (R. 12-17). 

b.• Specification, Additional Charge I,. and SpecJ.fication 2, Addi­
tional Charge Ila Captain John L. West testif:_ied by deposition (Ex. A) 
that from 10 March to 6 April 1944 he was Chief .Fire Marking Umpire, Director 
Headquarters, Fourth Army, Leesville, Louisiana. Accused was a £ire marker 
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4. Evidence for the Defense: 

Having been first advised of his rights, accused elected to be 
sworn as a witness in his own behalf and testified substantially as follows: 
On the morning in question he returned to the serving line to secure a 
second cup of milk to replace some 'Which he had spilled or wasted frol,1 his 
cup. Vfuen he first reached for the additional milk the parson who was ser­
ving struck his hand do'Wl'l, and upcn his second effort to get it, called the 
m~ss officer (R. 26). When the· mess officer was called, accused returned 
to his table and sat down. The mess officer (Lieutenant Miller) then 
approached the table and asked accused for his name and dog 

I 

tags. Accused 
told him that he had no dog tags •. Thereupcn Lieutenant Miller placed his 
foot upon the seat v.here accused ,as sitting and looked as if he tried to 
put it on him (.i:i. 26). He agaill asked accused for his rame but accused 
refused to diwlge it. ·,Vhen Lieutenant ililler persisted, accused walked out 
because he 11did not want to be bothered 11 , but he did not curse the Lieutenant 
(R. 26). As he walked out of the mess hall the Lieutenant (lliller) grabbed 
him by the arm and he 11 snatcha:i loose". \lhen'he "snatched loose11 , the 
Lieutenant told him, 11 I have your name am organization, and I w-.Lll prefer 
charges azainst you11 • Accused 11 figured 11 that if he 11was going back to the 
stockade" he 11might as well go for something", so he struck Lieutenant 
Miller (R. Z7). Lieutenant I.liller called Lieutenant Stoddard, who came 
up in a threatening manner and appeared to be going to strike or grab hold 
of accused. Accused did not give Lieutenant Stoddard a chance to hit him, 
but himself swung at Lieutenant Stoddard (R. 27). He dicf not hit Lieutenant 
Stoddard but intended to hit h:im (h.. 27, 2J). 1.1hen he swung at Lieuteqa~t 
Stoddard the latter raised his foot and kicked him in his left side (R. 27). 
At this time accused saw T,ieu.tenant Hiller standing near b:r and struck h:im 
on the head with his helmet, whereupon a sergeant caught and held accused 
(R. Z7). . 

Accused is 19 years of age and reached the seventh grade in school. 
He never worked much before being inducted into tm Army, but had "vrorked 
around hotels" some (H.. Z7). 

5. All of the elements of the o:i:'fens es alleged in both Specifications 
of' the Charge are fully- established by competent and legal evidence of record. 
The evidence proves beyond reasor.able doubt that accused struck both 
Lieutenant Hiller an:i Lieutenant Stoddard, the former several times, as, 
and at the time and in the manner, alleged in the res:pective Specifications. 
Vi'nile testifying at the trial accused ad'.itted that he struc!c Lieutenant 
Hiller several times, both with his i'is t and with his helmet liner, and 
further admitted that he struck at Lieutenant Stoddard with the present 
intention of actually hitting him. The testimony of Lieutenants Stoddard 
and Miller, and of Corporal Cavello and Sergoo.nt · 'l'hor.ias leaves no roan to 
doubt that accused effected his intent and purpose and did actually strike 
Lieutenant Stoddard in the face with his fist. Both Lieutenant Miller and 
Lieutenant Stoddard were commissioned officers in the Army of the United 
States, and were in the· execution of their respective offices at the t:iJne 
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they vrnre assaulted by accused, a private. .Both were endeavoring to main­
tam order and military discipline, as was their duty to do under the cir ­
cumstances. The controversy had its inception inside the mess hall while 
Lieutenant Hiller was discharging the duties imnediately and specifically 
incumbent upon h:im as mess officer. The ranarks which accused there 
addressed to Lieutenant Miller and his conduct in refusing to give his name 
and orgs.nization and in v.alk:ing av.ay fran Lieutenant Miller merely because he 
"did not want to be bothered11 were disrespectful, insubordinate, insulting, 
and insolent in the extreme, and called for disciplinary measures. Lieu­
tenant Miller would have been derelict in the proper discharge of his duties 
bad he failed to nake an effort to detain and identify accused. Likewise, 
Lieutenant Stoddard wo~ld have failed in the proper discharge of his duties 
had he not gone to the a1d of Ll..eutenant Hiller under the circumstances. 

The evidence does not raise any defensive issue. On the contrary, 
it shows that the attack which was Ill'3.de by accused upon these two officers 
was unprovoked, and was nade wantonly, ·willfully, and maliciously, Accused 
admitted as much, in effect, b;/ his testimony that he 11 figured 11 that if he 
• 11 was going back to the stockade" he 11:might as vrell go .fo~ something". The 
record of trial shmvs an utter disregard and disda:in on the part of accused 
for military authority and a most flagrant violation of Article of War 64. 

The Board of Review is of' the opinion, therefore, that the evi- • 
dence is legally sufficient to support the conviction of the offenses alleged. 

6. The charge sheet shows that the accused is 19· years of age and · · 

that he was irrlucted mto the service an 17 July 1943, with no pri"Q;- ser;.a 

vice. :.. 


? • The court was legally constituted and had jurisdiction over tllEil': 

accused and the subject matter. No errors injuriously affecting the sub­

stantial rights of the accused were committed during the trial. In the 

opinion of the Board cif Review, the record of trial is legally sufficient 

to support the find:lngs and the sentence and to warrant confirmation of 

the sentence. The sentence imposed by the court is authorized upon a 

conviction of a violation of Article of 'ifar 64. 


_____._(o~n___l~e~a_v~e~)'-------' Judge Advocate. 

tJ·RR ·cao• )t ku.s4Rf,f'Judge Advocate. 

~.,Judge Advocate • . .. 
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UN IT ED ST ATE s' 	 ) XXIII CORPS 

) 


v. 	 ) Trial by G.C.11:., convened at 
) Camp hood, Texas, 8 June 1944. 

Private JOHN T. BARKSDAIE ) llishonorable discharge and con­
(34759570), Company·A, )· finement for thirty-five (3.5') 
669th Tank Destroyer ) years. Penitentiary. 
Battalion. ) 

REVIEW by the BOA.RD <F REVIt.'W 
DRHER., O'CONNOR and LOI'TERHOS, Judge Advocates. 

1. The record of trial in the case of the soldier named above has 
,bee? examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifica­

tions: 


CHARGE It Violation of the 	63rd Article of War. 

Specification 1: In that Private John T. Barksdale, Compaey "A", 
669th Tank Destroyer Battalion, did, at North Camp Hood, Texas, 
on or about 16 April 1944 behave himself with disrespect toward 
Second Lieutenant Truman R. Blanton, his superior officer, by 
saying to him 11at ease my god damned ass•, or words to that 
effect. 

CHARGE !It Violation of the 64th Article of War. 

Specification: In that Private Jolm T. Barksdale, Company "A" 
· 	 669th Tank Destroyer Battalion did, ~t N~rth Camp Hood, Texas, 

on or about 16 April 1944, offer,violence against Second Lieuten­
ant Truman R. Blanton, his superior officer, who was then in 
the execution of his office, in that he, the said. l1rivate John 
T • Barksdale did draw back a rock at the said Second Lieutenant 
Truman R. Blanton and say to him 1! 111 kill you too, you son-
of-a-bitch'. · · 

CHARGE Ills Violation of the 65th Article of War. 

Specification 1: In that Private John T. Barksdale, Compaey 11A11 

669th Tan1c Destroyer Battalion did,· at North Camp Hood, Teµ.s, 
on or about l6 April 1944, threaten to assault Staff Sergeant 
Melvin Gray, a non-commissioned officer with a rock, while said 
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Staff Sergeant Melvin Gray was in the execution of his 
office. 

Specification 2z In that Private John T. Barksdale, Company 
"A" 669th Tanlc Destroyer Battalion did, at North Camp Hood, 
Texas, on or about 16 April 1944, use the following 
threatening and insulting language toward Staff Sergeant 
Melvin Gray, a non commissioned officer who was then in the 
execution of his office "you god damned mother fucker, don't 
you COllle up on me or I'll bust your head open for you", or 
words to that effect. 

Specification 31 In that Private John T. Barksdale, Compan;.v "A" 
669th Tank Destroyer Battalion did, at North Camp Hood, Texas, 
on or about 16 April.1944 assault Staff Sergeant Melvin Gray, 
a non commissioned officer with a dangerous weapon, to-wit1, 
a rock, while the said Staff derge:a.nt llllelvin Gray was in the 
execution of his office. 

Specification 4t In that Private Jol:m T. Barksdale, Company 11A11 

669th Tank Destroyer Battalion did, at North Canp Hood, 
Texas, on or about 16 April 1944, use the following threaten­
ing and insulting language toward Staff Sergeant Melvin Gray, 

._, 	 a non comnissioned officer 'Who was then in the execution of 
his office tiI •11 kill you you god damned mother fucker 11 or 
words to that effect. 

QLARGE IV1 Violation of the 93 Article of War. 

Specification 11 In that Private John T. Barksdale, Company "A" 
669th Tank Destroyer Battalion did, at North Camp Hood, 
Texas, on or about 16 April 1944, with intent to do him bodily 
harm commit an assault upon Private Manuel D. Turner, by will ­
fully and feloniously striking the said Private Manuel D. 
Turner an the legs and the left hand with a dangerous weapon,. 
to-wit: several rocks. 

Specification 2: In that Private John T. Barksdale, Company "A" 
669th Tank Destroyer Battalion did, at Gatesville, Texas, on .. 
or about 16 April 1944 in the night time feloniously and 
burglariously break and enter the dwelling house of i:>rivate 
Claude D. Brown with intent to commit a felony therein, viz · ·-' 

. rape. 

Specification 31 In that Private Jo}m T. Barksdale,. Company "A• 
669th Tank Destroyer Battalion did, at Gatesville, Texas, on 
or about 16 April 1944, with intent to connnit a felony, viz, 
rape, commit an assault upon Mrs. Claude D. Brown. 
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CHARGE Va Violation of the 61st Article of War. 
Specification ls In that Private John T. Barksdale, Company "A" 

669th Tank Destroyer Battalion did, at North Camp Hood, 
Texas, without proper leave, absent him.sell .from his or­
ganization and station from about 1900 hours 15 April 1944 
to about 0430 hours 16 April 1944. 

He pleaded not guilty to and was .found guilty of all Charges and Speci­

fications. He was sentenced to be dishonorably discharged the service, to 

.forfeit all pay and allowances due or to become due and to· be confined at 

hard labor for thirty-five (35) years. The reviewing authority approved . 

the sentence, designated the United States Penitentiary, Leavenworth, 

Kansas, as the place of confinement and forwarded the record of trial for 

action tinder Article of War 5o½. 


3• Evidence for th.e prosecution: 

a• Specification 2, Charge IV (burglary), Specification 3, Charge 
· IV (assault with intent to commit rape) and Charge V (absence without 
leave): Captain Harry Bradshaw, Company A, 669th Tank Destroyer Battalion, 
North Camp Hood, Texas, the commanding officer of accused, testified that 
on the weekend of 15-16 April 1944 the accll3ed had not been issued a pass 
and was not authorized to leave the post (R. 7-8). · 

On the evening of 15 Apr.il 1944, Private Claude D. Brown and his 
wife retired far the night to the room they occupied in a dwelling house 
in Gatesville, Texas. All of the windows in the room were closed and 
covered on the outside by screens. At about 4&15 o1 clock the following , ,' 
morning, it was still dark outside, Mrs. Brown awakened her husband and ,'> 
pointed at accused who was standing on the foot of the bed. The window 
next to the bed lri:ti.ch was closed the night before had been opened. Private 
Brown asked accused 'What he wanted and accused replied nLay down or I 
w.i.ll kill you both". The accused, after looking under the pillows on the 
bed, remarked "Good, no gun• and said 11I don •t want no money, all I want is 
to have sexual intercourse with your wife". Accused then went to the 
side of the bed occupied by Mrs. Brown, raised her nightgown up beneath her 
br~asts and started to. •rip• off a sanitary belt• she was wearing at the time. 
He. had his right leg against her left leg and as he raised up to unbutton 
his pants Prlvate Bronn struck out with his fist, knocking accused over 
agains~ the wall. Mrs. B::-own njumped" out of bed and in the fight that 
followed between accused and her husband she was struck a blow in"the ribs 
by accused. Mrs. Brown turned on the lights and accused wae "either knocked 
out or dived out• of the window. The accused climbed back through the 
window carrying a hoe handle and the fighting was resumed. After a f e,r 
blows we_re struck he udove• out of the wind.aw (R. 37; 39-48). ­
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On 17 April 1944 the accused after having first been advised of 
his rights made a statement; (Ex. B) to his commanding officer, which was 
reduced to writing and signed by accused. He stated that he went to 
Gatesville Texas at about 7 :00 p.m. on ~aturday night, 1.5 April 1944 · 
and "got fu-unk". 'He left the post without a pass and knowing that he was 
restricted. He drank heavily during the evening and at about 3,00 o'clock 

· the next morning started out for the bus station to return to camp but 
could not find his way. He' stepped over a fence, went.,to t_he back porch of 
a home 'Where he sat down and removed his shoes, "shook the screen door 
but found it locked, stood on-the end of a saw horse, raised a screen and 
w.i.ndow and stepped through the w1ndow int,o a roan and on to a bed. He 

· saw a white woman in the bed and "wanted to lay down with the woman and 
have :intercrurse". He stated that he had been -carrying three rocks in 
his pocket all night and when the man in the bed asked what he wanted, he 
threatemd to kill both of them i! they moved, adding that •I want, to haye 
intercourse 'With your wife11 • He then "crawled• into bed with his head 
"toward' her head" •. He was 111.aying.down" on one of her legs and .as he 
raised himself to \lllbutton his pants the man struck him, knocking him out 

of the bed. The lights were turned on and in the fight that followed ac­

cused stated that he fell out of the window. He returned to the roan 

with a stick and the fight conli:inued until he recovered his cap;from the 

bed. He then left by the same window and returned to camp .CR. 48-52). 


. b. The evidence as to the remaining Charges and Specifications 

may be summarized as follows& On 16 April 1944 ·at about noon Staff Ser­

geant Melvin A. Gray heard a commoticn inside the baITacks ,mere accused 

lived, entered and found accused fighting· with a staf'i' sergeant. The 

fighters were separated and two sergeants took accused outside or the build-· 

ing. Breaking away f;-om _them accused ran ever to a pile of rocks and as 

Sergeant Gray started toward him accused said '!:Bon •t you come on me, you 

God damn mother fu..cker., .. I 1ll bust your head open11 • He held two rocks in his 

hand "While addressing these remarks to Sergeant q-ray. The accused was. 

overpp.vered by the two sergeants and brought before Second Lieutenant Truman 

R. Blanton in the canpany supply roan. The sergeant·s were having trouble 
holding accused and Lieutenant Blanton gave accused the order •At ease". 
Accused replied "At ease rrry Goel damn ass•. ·Lieutenant· Blanton then orde~d 
the eergeants to take accu.sed·to the guardhouse. Accused broke a.,,-,zy and 
ran out of the door into the street where he picked up rocks and threw them 
at the supply room. When Sergeant .Ch:'ay came outside the accused ran after 
him am threw rocks at him saying, "You God damn mother :fucker,· I 111 ld.11 .. 
you~. He chasec;i Sergeant Gray inlio the supply roan. and threw rocks at him there 
(R. 8-1.3, 15-24, 30-31, 34). · . ·. • ... 

Private Manual D. Turner saw accused standing in front of the 

orderly room with two-rocks ¥1 hia hand-and asked him why he did not stop as 

he was only making trouble for himself. Accused turned on him, asked il' he 
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wanted "some of it too11 ·and started throwing rocks at Turner, hitting him 
on the right lmee and left hand causing injuries that required medical 
attention. The rocks accused threw at i'tivate Turner were 11.about the size 
of a baseball" (R. 13-14, 24-30). 

Lieutenant Blanton, accompanied by a guard, went into the street 

v1here accused was holding back a crowd and walked toward accused. The 

accused looked in their direction, drew back the hand in which he held a 

rock and said 111 111 kill you, too, you son of a bitch11 • The officer of 

the day aITived and took accused into custody lR. 31-36). 


hitnesses observed that accused was not acting in a normal manner.-· 

He was 11angry11 and 11took on the appearance of a madman" (R. 24, 29, 33) • 


In a statement (Ex. A) ma.de to his commanding officer on 17 April 
1944, after being advised of his rights, the accused said that on the day 
before one of the soldiers in the barracks made a remark to him as he was 
dressing and he said 11 I don't appreUate arry of you son of a bitches fucking· 
with me and that goes for all of you mother fuckers". This resulted in a 
fight and he was taken before Lieutenant Blanton. When Lieutenant Blanton 
told him 11at ease11 he replied "goddamn it at ease". Sergeant Gray then 
pulled a plaster from his chest and accused threatened to 11get 11 him•. Ac-· 
cused broke away from the soldiers who were holding him, ran out into the 
·street, pickei up some rocks, and seeing Sergeant ~ay coming from the supply 
room threw a rock at him. He later opened the supply room door and threw 
rocks at Sergeant Gray, chasing him from the supply room to the day roan. 
Vihen he saw Lieutenant Blanton and the guard coming toward him he told them 
to· 11 come get me if you want me. · If you do goddamn it I'll break one of your 
necksn. Accused further stated that he dropped the rocks i'lhen the Officer 
of the Day drew his gun and two guards took him into custody lR. 48-52). 

4. For the defense: Second Lieutenant James A. powers testified that 
he talked to accused at about 2:00 p.m. on 16 April 1944 and was of the 
opinion that accused had been drinking but did not believe he was intoxicated. 
Accused was not alert and his attitude was very unruly and antagonistic 
(R. 56-58) • 

fhe accused made an unsworn statement to the effect that before he 
entered the Arrey he had been living with a wanan for three or four months but 
was not married to her, that she became pregnant and that the baby was sup­
~osed to be born in May. He was 11worried and tore up" and decided to drink 
some liquor, but drank too much of it and hardly knew where he was or what he 

. was doing. He further stated that he was not accustomed to drinking liquor 
and that nothing would have happened had he realized what he was doing. He 
realized he 11messed up" and was· sorry (R. 53-56). 
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5. a. Charge v: It is sho,m by the evidence that accused without 

proper leave absented himself from his organization from about 7:00 p.m.

15 April to about 4:30 a.m. 16 April 1944. 


b. Specifications 2 and 3, Charge rVa The evidence shows that 

at about 4:15 a.m. on 16 April 1944 the accused entered a private dwell­

ing in Gatesville, Texas by raising a window screen and the window. He· 

stepped through the window into the bedroom where Private Claude D. . 

Brown arrl his wife were sleeping. When they awakened accused threatened 

to ld.11 them if they moved and stated to i"rivate Brown that he wanted to 

have sexual intercourse with Mrs. Brown. He went to her side of the bed, 

placed his right leg-aga:inst her left ~eg, raised her nightgown up and 

attempted to remove a sanitary belt she was wearing. When accused raised 

himself up to unbutton his trousers Private Brown knocked him from the 

bed and a fight followed in which accused struck Mrs. BroVi?l in the ribs. 


The evidence establishes that accused broke and entered the 

dwelling in the night time with the intention of canm.itting rape and that 

in attempting to carry out his design accused assaulted Mrs. Claude D. 

Brown with like intention. 


c. Charge III: The evidence further shows that at about noon on 
the same day, 16 April 1944, Staff Sergeant Melvin Gray, a noncommissioned 
officer, acting in the execution of his office stopped a fight in the bar­
racks between accused and a sergeant. The accused, after being removed 

, from the baITacks, picked up some rocks and threatened to assault Serge~ 
Gray (Spec. 1) and used threaten:ing and insulting language toward him by. 
sa;,ving •Don•t you come on me, you God damn mother fucker, I •n bust your 
head open" (Spec. 2). A short time later accused threw rocks at Sergeant. 
Gray (Spec. 3), committing an assault and while throwing the rocks ac­
cused used threatening and insult:ing language by· saying "You God damn· 
mother fucker, I•ll kill youn.(Spec. 4). The acts of a~cused in each in­
s~ance were in violation of Article of War 65. 

Charge I: Sergeant Gray and two othe~ nonconnnissioned officers 
took accused to the company supply room where L.i.eutenant Truman R. Blanton 
was at wo:k• Accused was strug~ling to free hims.elf and Lieutenant Blanton 
ord;red him to be at ease, to which accused replied 11At ease my God damn 
ass• The l~guage used by accused and directed at his superior offic 
was clearly disrespectful and in violation of .Article of War 6 • er3

. Specification 1, Charge IV: The evidence further shows that 
after Lieutenant Blanton_ ordered, accused to be taken to the guardhouse the 
accused broke aw~y, ra~ mto the street, and started thr · k ' 
supply room. Private },lanual D. Turner told accused h owing1 roe s. at the 
trouble for himself by throwing the rocks e was on Y making 
"some of it too". He thm assaulted Priva:\accusebd asked ~f Turner wanted 

urn3r y thrcwing rocks at him. 
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./ 	 'lb.e rocks, about the size of a baseball, hit Private Turner on the ha.rid..,,, 
and knee causing injuries that requi.red medical attention. In the opinion 
of the Board of Review the evidence supports the finding of guilty of this· 
Specification. 

Charge II I While accused was : . ke~ping others at a ·di stance with 
his rocks, Lieutenant Blanton and a soldier from the guardhouse approached 

'him from the other side of the street. The accused, looking in their 
direction, drew back his :hand in which he held a rock and said "I'll kill 
you, too, you spn of a bitch11 • The accused stated that when he saw 
Lieutenant. Blanton and the guard ·approaching him he. told them to "come and 
get me if you want me. If you do God damn it I'll break one of your necks". 
It is clear that the offer ·of violence was directed at both Lieutenant 
Blanton and the guard. A vio;i.ation of Article of War 64 is established. 

• 6. Charge III consists of four Specifications aris~g out of two 
separate transactions. It would have been preferable to allege SpecVica­
tions 1 and 2 as one offense and Specifications 3 and·4 as another offense 
(McM 1928, par. 27) •. The :Soard of Review is of the opinion, however, that 
accused was not prejudiced as the sentence is sustained by the findings of 
guilty of the other Charges and Specifications. 

7. '.!he accused is 19 years of age. The Charge Sheet shows that he 
was inducted on 21 September 1943• 

8. The court was legally constituted. No errors injuriously affect­
ing the substantial rights of accused were committed during the trial. · The 
Board of Review is of the opinion that the record of trial is legally . _ 
sufficient to support the findings of guilty and the sentence. Penitentiary 
confinement is authorized by the 42nd Article of War for the offense of ., · 
assault with intent to canmit a felony, viz., rape, recognized as an offense 
of a civil .nature and so punishable by penitentiary confinement for more ', 
than one year, by section 22-$01 of the District of Columbia Code.· 

02278· 
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VIAR DEPARTMENT. 

Arrrry Service Forces 
IN" TH8 OFFICE OF TEE JUDGE ADVOCATE GENERAL 

Washington, D.C. 
(103) 

SPJGK 
CM 258734 31 JUL 1944 

UNITED STATES 	 ) 92D INFANTRY DIVISION 
) 

v. 	 ) Trial by G.C.LI., convened at 
) Fort Huachuca, Arizona, 29 

Second Lieutenant EDViARD T. ) May 1944. Dishonorable dis­
-GILLIAM, 	 JR. (0-1293938), ) charge and conf'inement for 
365th Infantry. ) five (5) years. 

OPIJUON of the BOARD OF REVIE'.'f 
LYON, MOYSE ~ SOlIBNFIELD, Judge Advocates. 

l. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

. .< 


2. Accused was triod upon the following Charge and Specifications:

. 	 . 

CHA.RGEa Violation of the 64th 	Article· of liar. 

Specification la In that Second Lieutenant Edward T. Gilliam, 
Junior, 365th Infantry, having received a lawful command 
from Captain Joseph S. Matachinskas, his superior officer, 
to report for duty daily at 0700 and at 1245, did, at Fort 
Huachuca, Arizona, on or about 8 ~y 1944, willfully disobey 
the se.me. 

I 

Specification 2 a In that Second Lieutenant E<3.ward T. Gilliam, 
Junior, 365th Infantry, having received a la:wful command 
from Captain Josephs. Matachinska.s, his superior officer, 
to be present with the Company at 0600, 11 May 1944 for 
duty as an observer, did, at Fort Huachuca, Arizona, on or 
about 11 May 1944, willfully disobey the same. 

He pleaded not guilty to and was found guilty of the Charge and Speci:f'ica.-. 
tions. Evidenoe was introduced of one previous conviction by general 
court-ma.rtial for behaving himself with disrespect toward his superior 
-officer in violation of Article of War 63. He was sentenced 11to be 
dishonorably dischareed the service, to forfeit all pay and allowances 
due or to become due and to be confined at hard labor at such place as ­
the reviewing authority might direct for five (5) years 11 

• The reviewing 
authority approved only so much of the findings of guilty of the Charge,> 
and its Specifications as involves findings that the accused i'aile!i tq_1..// 
obey the orders of his superior officer in violation oi' Article of'.W~!'' 
96, approved the sentence, and f'orwarded the record of trial !'or action 

--1.mder Art1cle or WA,. 4R, 
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3. Evidence for the prosecution. 

sizecification 1. On 2 May 1944, the accused was attached, un­
assigned, to Company M., 365th Infantry, 92d Infantry Division, Fort !fu.a­
chuca, Arizona. At reveille on 5 May, Captain Joseph S. Matachinskas, 
the company oo:mnw..nder, 11issued a direct order" to the accused, the gist 
of which ~ra.s that the accused was to report.daily for duty at 7 o'clock 
in the morning and at 12 14~ in the afternoon. Captain 11atachinskas 
stated that ac~used did not report for duty at 7 o'clock a.m. or at 12:45 
p.m. or at any other time on 8 May 1944 (R. 7-11,13-15-17,23). One wit­
ness., First Sergeant Benjamin s. W"illie.ms., Company M., 365th Infantry, 
testified that accused was present with the company at reveille (6 a.m.) 
s·Lia.y 1944, but that he did not recall that the accused was with the com­
pany at any other ti.Im during that day (R. 19-20). 

Specification 2 alleges willful disobedience by accused of an 
order of his superior officer to be present with the company at 6 a.m. 
11 I.lay 1944 for duty as an observer. Captain 1Iatachinskas testified 
that by the order of the regimental commander the accused was placed in 
arrest in quarters on 9 }Jay 1944. The record does not disclose the 
reason for this action but presumably the arrest was based upon accused's· 
alleged misconduct on 8 1iaywhioh is the subject of Specification 1. 
Late in the evening of 10 1::S.y 1944 Captain lataahinskas entered accused's 
quarters to instruct 11Lieutenant Caster", roommate of accused., with respect 
to certain administrative duties. The accused was lying on his bunk. Al• 
though there is nothing in the record to disclose that the order of the ac­
cused's arrest had been rescinded or modified, Captain I.Iatachinske..s ordered 
accused to be present with the compe..ny the next morning (11 May) at 6 o'clock 
for Tank Artillery Problem Number One. According to the testimony of Captain 
Ma.tachinskas this order was not obeyed {R. 8-9). 

First Sergeant Williams, a witness for the prosecution., stated 

that he did not remember seeing accused with the organization when it 

"moved out at 060011 11 May, but that he did recall seeing him in the field 

later in the afternoon of that day (R. 20-21). 


4. For the defense. 

Staff Sergeant Ovi.et 1lilliama, Company M, 365th Infantry, testified 
that he saw accused in the supply room around 7 o'clock on the morning of 
11 May. Accused requested a bed roll on memorandum receipt stating that it 
was needed for an overnight problem. At this time the company· had left 
the area and had gone to the field (R. 24-26). ' 

The accused, after being fully advised of·his rig4ts, declined 

to testify or make. an unsworn statement. 


Captain Matachinskas., recalled by the prosecution stated that 
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he saw accused's bed roll in the field; that it vms beside his bed roll, . 
but that he observed that the bed roll of accused was not used that night 
(R. 28 ). 

5. The evidence is olear and convincing that accused was given a 
lawful order by his superior officer to report to his organization at 
a fixed time and place, that accused understood the order and that he 
failed to obey it, thus supporting the findings of guilty of Specifica­
tion l in violation of Article of -,far 96 as approved by the reviewing 
authority. With respect to Specification 2, failing to obey the order 
to report for duty as observer on 11 1.!ay 1944, the evidence shows that 
because of his misconduct on 8 l'ilay the accused, by order of the regi­
mental commander was placed in arrest in quarters on 9 Hay. The terms 
and limits of the restraint imposed by the order of arrest do not appear 
in the record of trial. Insofar as the record discloses, the order of 
arrest by the regimental oonmi.e.nder had never been rescinded or modified. 
In the absence of affirmative evidence that the terms of arrest imposed 
by the regimental comm.a.nder authorized the performance of the duties by 
accused required of him under Captain 1':iatachinskas' order, we are compelled 
to hold that Captain L:'.ata.chinskas' order was in direct conflict with the 
order of the regimental comm.e.nder and therefore illegal. It follows that 
accused's failure to obey it constitutes no offense. 

The court sentenced accused "to be dishonorably discharged from 
the service, to forfeit all pay and allowances duo or to become_ due, and. 
to be confined at hard labor at such place as the reviewing authority may 
direct for five (5) years 11 

• Inasmuch as accused is a comnissioned officer 
such a sentence is inappropriate, being that which is applicable to an 
enlisted man. The Board of Review is of the opinion, hovrever, that the 
sentence is not illegal and that no substantial right of accused has been 
prejudiced thereby (CM 218520, Coone, B.R. 12, P• 77; CM 243683, Bowen 
and CM 249921, Maurer). 

6. War Department records show that accused is 25 years of age and 
a high school graduate. He attended Florida Agricultural and Meohanioal 
College for 1-1/2 years but did not graduate. Upon the completion of the 
prescribed course of training at The Infantry School, Fort.Benning, 
Georgia, he was commissioned a second lieutenant, Infantry, Army of the 
United States, 18 September 1942. On 3 January 1944 he was found guilty 
by a general oourt-~rtial of behaving himself with disrespect toward his 
superior officer in violation of Article of ·;;a,r 63 and was sentenced to 
dismissal, total forfeitures, and confinement at hard labor for 6 months. 
The reviewing authority approved only so ·much of the sentence as involved 
a forfeiture of ~75 per month of his pay for 6 months. 

7. The court was legally constituted and had jurisdiction of the 
person and the offenses. Except as noted above, no errors i~juriously 
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ai'fecting the substantial rights of accused were oommitted during the 
trial. In the opinion of the Boa.rd of' Review the record of trial is 
legally sufficient to support the findings of guilty of Specification 
1, as modified and approved by the reviewing authority, in violation of' 
Article of War 96, legally insufficient to support the finding of 
guilty of Specification 2, and legally sufficient to support the sen­
tence as approved by the reviewing authority and to warrant confirmation 
thereof. Dismissal is authorized upon conviction of a violation of' 
Article of' War 96. 

Advocate. 
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1st Ind. 

War Department, J.A. G. o., · l 4 AUG 1944 - To the Secretary of War. 

l. Ii,rewith transmitted for the·aotion of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Edward T. Gilliam, Jr. (0-1293938.), Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally insufficient .to support the findings of guilty of 
Specification 2 01' the Charge a.s approved by the reviewiJJg authority, 
but legally sufficient to support the !'inding of guilty ot Specification. 
las modified. and approved by the reviewing authority, in violation ot 
Article ot War 96, and legally sufficient to support the se:ritence and 
to warrant confirmation ·thereof. I also concur in the opinion ot the 
Board of Review that that part of the sentence which imposes "dishonor­
able discharge" rather than dismissal, while inappropriate in the ca.se 
ot a commissioned officer, is merely an inaptly expressed but not sn 
illegal sentence. This is accused's second conviction by a general 
court-martial within six months. O.c. 17 •Ja.nua.ry 1944 he wa.s convicted 
01' behaving with disrespect towards his superior officer in violation 
01' Article 01' Viar 63. Accused's repea.ted misconduct demonstrates that· 
he is unfit to rems.in an officer. It is believed, however, that dis­
missal alone would be adequate punishm.ent. I therefore recommend that 
the sentence be confirmed but that the forfeitures and confinement be 
remitted and a.s thus ·modified that the sentence be carried into execu- ··' 
tion. 

3. Inclosed are a dr~ ·or a letter for your dgns.ture transmitting 
the record to the President tor his action and a form ot Execut1Te action 
designed to carry into.effect the recommendation hereina.bove made, should. 
such action meet with approval." . 

leyron C. Cramer, 
Ma.jor Gene ra.l, 

3 Incls. The Judge Advocate ~eneral. 
Inol.l-Reoord of trial. 
Incl.2-Drft. of ltr. for 

sig. Seo. of War.. . 
IInol.3-Form ot Ex. action. I 

(Finding of guilty of Specification 2 of Charge disapproved. 
Only so much of sentence confirmed as ·provides for dismissal. 
G.C. M.O. 508, 22 Sep 1944) 
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WAR D.8PAHTi.lEl~T 

Anny Service Forces 


In the Office of The Judge Advocate General 

(109)"s1ashington, D.C. 

SPJGQ ·15 JUL I~C~'1 258754 

UNITED STA'l'BS 	 ) FOTJRT"tl Am FORCE 

) 


v. ) Trial 	by G.C.M., convened.at 
) 'l'onopah Anny Air Field,· Tono­

Second Lieutenant RAY ~·1. ) pah, Nevada, 31 I.By 1944. 
GRAY (0-816464), Air Corps. ) lli.smissal and total forfeitures. 

OPINION oi' the BOA.ED o:,' R1'Vlh\l 
ROTJNJS, GAj:ffiRbl.L and FR.lIDERICK, Judge Advqca.tes • 

.....!,'i
,.y1:;."~:-. 

1. The Board of Review has examined the record of trial in the 
case of' the officer named abov~ and subrr.its this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi ­
cations: 

CH.\RGi: Violation of the 95th Article of War • 

. Specification 11 In that 2nd Lt. F..ay VT. Gray, 002nd Bombard­
ment Squadron (H), 470th Bombardment Group (H), did, at 

I.as Vegas, Nevada, on or about 18 February 1944, wrong­

fully force his attentions upon Itrs. Barbara Ann Ryder, 

the wife of another man, to the scandal and disgrace of 

the military service. • 


Specification 2: 	 (F'inding of euilty disapproved by the review­
ing authority.) 

Specification 31 	 (Finding oi' guilt.y disapproved by the review­
ing authority.) 

;v:" 

Specificati:m 4: 	 (Finding of guilty disapproved by the review­
ing authority.) 

Specification 51 	 (Nolle Prosequi). 

Specification 6: 	 (Nolle Prosequi). · 

Specification ?1 	 (Nolle Prosequi). 

Specif'ication 8: 	 (}'inding · of· /uilty disapproved by the review­
ing authority.) : ' 
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Specification 9: (Nolle Prosequi). 

He pleaded not :"~uilty to the Charge and all Specifications. By direc­
tion of the appointing authority the prosecution entered a nolle prose­
qui as to Sp~cifiga.tions 5, 6, 7, and 9. Accused vias found [:Uilty of 
the remaining Specifications, viz., Specifications l, 2, 3, 4 and d~ a"nd 

. ,the 01}3.rge. No evidence of previous convictions vias introduced at .the. 
trial. He was sentenced to be dismissed the service and to forfeit ail 
pay and allowances ciue or to become due. The reviewing authority dis-' 
approved the findings of guilty_ of Specifications 2, 3, 4 and 8, :; 
approved the sentence and forwa.:rdec;l the record of trial for action 
under.Article of War 48. 

-
3. The evidence for the prosecution in support of SpecificatiC?n · · 

of the Charge ID3.Y be summarized as followss 

Mrs. Barbara Ann R:,'der, the woman upon whom accused is aller;ed 
to have forced his unwelcome attentions is nineteen years of at~e and the 
wife of Sta.ff Sergeant 1ti.chael F. Ryder, Tonopah Army Air Base, Tonopah, 
Nevada. She married him at Ogden, Utah, on 1 JanuaI"J 1944. She f1:st 
met accused on 17 February 1944 while they wer0 travelling on the same 
bus from Tonopah to Las Vegas, Nevada. They sat beside each other on 
the bus and engaged in casual conversation during the progress oi' the 
trip. There 11was so:ne conversation about a Vickie Gilmore" who had told 
Mrs. Ryder that she lmaw a. Lieutenant Gray. Accused stated that "he 
had taken her_ out a.couple of times". 

Mrs. Ryder's destination was Salt I,3.ke City, Utah, while accused 
was going to San Bernardino, California. They arrived in las Vegas at 
-8115 o'clock p.m., 17 February 1944, where both changed buses. Hrs. 
Ryder vias not scheduled to leave Las Vegas until 1:15 o 1 clock a.m. of 
18 February 1944. Accused proposed that they see the town together and 
go dancing, to which proposal Mrs. Ryder assented. She could not check 
her tvm suitcases at the bus station so accused suggested getting a hotel 
room in vihich to leave the lugeage while they went out. Hrs. Ryder 
agreed. Upon being informed at the Overland Hotel, where accused inquired 
about a double room, that only a single room was available, accused ·said 
11never mind''· They then checked Mrs. Ryder's suitcases at a "storage 
place" to which they had been directed. Then they went to the Sal sagev 

- Hotel, where, after holding a conversation wit,h the hotel clerk which 
Hrs. Ryder did not hear; accused secured room No. 233. They went to 
this room together. It was a large room containing a double and a single 
bed. Mrs. Ryder hung her coat in the clothes closet, put her cosmetic 
case on the bureau, and requested accused, 'Who said he was go.ing out for 
a few minutes, to fetch her black suitcas·e so that she might change · 
clothes. Accusod returned with the suitcase within about ten minutes 
and left again. Mrs. Ryder bathed, changed clothes, and went down to 
the hotel lobby, where she was joined by accused at about 9:30 o'clock. 
They vi,sitad various places and dined and danced. Accused was served 
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three or four drinks of bourbon aid water. During the course of· the 

even:ing accused suggested that l.frs. Ryder wait over and :take a bus at 

4s48 a.m., 18 February 1944, instead of the one scheduled to leave at 

1:15 a.m., but she did not agree to do so. 

Mrs. Ryder and accused returned to Room No. 233 in the Sal Sa.gev 
Hotel at about 12:15 0 1clock a.m., 18 February. She removed her shoes, 
preparatory to putting on shoes of a different style, but before she had 
put on these other shoes, went to the bureau to comb her hair. Accused. 
advanced to a position immediately b~hind her, told her she had lovely 
hair, took the comb, and, without objection on her part, combed her hair. 
He then put his arms around her, Jdssed her twice on the neck, and then 
swung her around and kissed her on the lips. 1frs. ·Ryde~ did not object 
to this kiss but when accused tried to repeat it, she broke aV(<J.y from 
him and went into the bath room. ' 

~ Accused had removed his blouse when he first entered the roan. 
\'lhile Mrs. Ryder w-a.s in the bathroom he removed his shirt, trousers, and 
shoes, and was standing near the bathroan door when she opened it. He 
reached toward Mrs. Ryder, whereupon· she said, "what's this", to which 
he replied, 11don 1 t get excited 11 • He then pulled her to the large bed, 
she the while begging him to let her go. She was scared and struggled 
with accused, but "he said he wa.nted 11 her 11and tra.t 1s all there was to 
it". Accused was "fully on top" of Mrs. Ryder on the bed, pinning her 
arms above her head with his left arm a.nd hand. She screamed and kept 
struggl:ing, but with his right hand accused succeeded in pulling her dress· 
up over her hips and her panties dovm around her knees, tearing the pan­
ties. He·had his ma.le organ exposed and tried to penetrate her female 
organ but did not succeed in doing so. Having succeeded :in freeing her 
hands, Mrs. Ryder scratched and pushed accused and continued to holler. 
Accused said, 11If you do that again you 1ll be sorry11 • Mrs. Ryder screamed 
again and accused 'hit her in the face with his fist. She then pushed 
accused off the bed by placing her .knee in. his stomach. He struck the 
floor lamp and it fell on top of him. 1frs. Ryder ran to the door and 
pounded on it, still calling !or help. She then ra~ into the bathroom 
with the thought of locking herself in, but accused entered the bathroom 
behind her and crowded her against the bath_ tub and began choking her. 
At this juncture, she heard someone say, "w~t's going on here?" When 
this was said, accuse_d quit choking her· and she discovered that the hotel 
clerk was standing in the roan.· She was hystarical and told .accused he 
would be sorry he ever laid a hand on her. Accused laughed at her. 
After the clerk had bathed her face she went qown stairs with him and 
on to the ladies Room, where she changed her panties. She showed the 

· torn ones she removed to a woman who had brought her suitcase to her. 
She then wanted to call her husband but the hotel clerk dissuaded her 
from this aftez< she told him that accused tad not had intercourse with 
her. Accused was requested to leave the hotel, and after he tad done 

·so at about 3:00 a.m., 18 February; 1frs. Ryder returned to the room and 

-remained there until about three o 1 clock in the afternoon. 
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It was stipulated that if Robert D. Garrett were present in 

court he would testify under oath substantially as follCWvs (R. 10) i 

He is night clerk at the Sal Sagev Hotel, !as Vegas, Nevada. At about 

one o 1clock'a.m. on 18 February 1944, while at the hotel desk, he heard 

screams of a woman coming from the. second floor of the hotel. At about 


'the same ti.me a Mrs. Jenkin~ called him. about the dist~banc e. He went 
to the second floor without knowing from which room the screams had come. 
When in front of Room No. 233 he heard a woman crying~ and knocked on 
the door. The door was pa.~t1y· opened by accused, who had on his pants, 
f'Lil.ly buttoned, but di_d not have on a shirt or undershirt. Garrett ob­
served that accused's chest was red and scratched. He asked accused 
what was going on, to which accused replied, ttnothing 11 • Mrs. Ryder, 
who was standing in the center of the room when he entered, ran to Garrett, 
cq.ught him by the arm, and asked him. not to leave her. She was ~rying 
and was quite hysterical. She was fully dressed but her hair and . dress 
were."slightly mussed up11 • At his suggesticn she went into the bath 
room to bathe her face and while she was out of the room Garrett said 
to accused, 11 what did you do, ma.ke a bad t,11Css? 11 Accused nodded his 
head in the affirmative. Mrs. Ryder accompanied Garrett down stairs. 
He· did not see any bruises on her, no~did she mention that accused had 
struck her, but she did say trat he had bwnped her head against the poor.· 
She said that accused had tried to do 11 that11 to her and that she had . 
resisted him. After talking with a Mrs. Dorion and Mrs,. Jenkins in the 
hotel lobby Mrs. Ryder approached the desk and asked Garrett how accused 
had registered. She appeared surprised men he showed her the registra­
tion card, which read, "R. W. Gray and wife 11 • 

It was also stipulated that if Mrs. Bessie K. Dorion were present 
in court sh.~_would testify to substantially the followings She lives in 
Room No."; 201 ·of the Sal Sa.gev Hotel. At about 1:15 a.m. on· 18 February 
1944 she was awakened by someone screaming and knocking on a nearby door · 
and she heard a woman saying, 11 let me out of here 11 •. Ia.tar, she saw the 
~nties mich Mrs. Ryder removed and they were ·torn down one of the side. 
seams. Mrs. Ryder did not mention that accused hid struck her • 

. ~: 

Accused I s confession, voluntarily JW.de to the investigating 
officer, was introduced in evidence (R. 9, Ex. 3). In it, accused deposed 
substantial~ as follows1 He and Mrs. Ryder only engaged in casual inter­
mittent conversaticn on the bus between Tonopah and Las Vegas. He slept· 
through most of the trip. · Mrs. Ryder remarked that from what Vickie 
Gilmore rad. told her she thought he was a 11wolf11 ,. but that the right 
woman could· tame him. Before arriving in !as Vegas accused asked Mrs. 
Ryder to rave dinner with him. She accepted his invitation and when they 
reached I.as Vegas at about 8145 p.m. they checked her bags through to 
Salt lake City and then had dinner. He also took two drinks, bourbon 
and water. After din:ing he asked L!rs. Ryder if she wouid like to go 
dancing, to which she replied that she would. It was then about 10100 

· o'clock and his bus was scheduled to leave at 10:45 p.m., so they went. 
to the Overlan:l Hotel to check bus schedules and see if' there were later 
buses they could catch. They discovered trat he could catch a bus at 
6130 and she could catch one at 4~45 the following morning, 18 Febru.ary. 
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Mrs. Ryder decided to via.it over and catch the 4:45 bus instead of the · 
1:15 bus. He then expressed his intention of getting a room and asked 
for a single room at the Overland Hotel. ~o single rooms were available 
so he asked for a double room. The clerk informed him that he could 
not rent h~n a double room because of OPA regulations. Accused ?nd 
Mrs. Eyder thereupon departed for the Sal Sagev Hotel and befori 'enter­
ing it he told her that they would have to register as nan and wife in 
order to get a double roo1:i. Mrs. Ryder started to say something but 
stopped, which accused construed as an indication of her willingness 
for him to register in that marmer. She Vias standing at his elbow when 
he signed 11R. W. Gray and wife11 cm the register, and he at that time 
requested the clerk to call them at 4100 o'clock the following morning 
so that Mrs. Ryder could catch the 4145 bus. They went to Room No. 233 
together and while Mrs. Ryder ms bathing he brought her luggage to the 
room. They thereafter dined· and danced until about 12:30 o1clock. Mrs. ; 
Ryder asked accused if he would write to her and gave him her home address. 
On their way back to the hotel accused suggested that they again check 
and see if there were not still later buses they could- catch and ·avoid 
having to get up so early. Mrs. Ryder agreed to this and they discovered 
that she could.catch a bus at 8:30 and ha one at 10145 the following 
morning. When they reached the Sal Sagev he went to the desk and had 
the time for their call changed from 4100 o'clock to 7:00 o'clock and 
they then went to their roan. ' 

On entering the ,room Mrs. Ryder removed her coat, put her arms. 

around .a,ccused, kissed him, and told him how much she liked him and vma.t 

a wonderful time she had had during the evening. She then got her comb· 

and accused sat beside her and combed her hair. He suggested that it 

was ti.me to go to bed and they both stood up, embraced, and kissed aga.¥1. 

Accused then remarked that it was too bad that one of· the beds Yras going 

to waste. Mrs. Ryd.er stated that she was going to use one of the beds 

herself. Accused told her that was ridiculous, and, having concluded 

that she was a 1111,ttle thrill seeker", decided to teach her a lesson. 


He had already renoved his blouse and he now removed his shirt 
and shoes. . W'nile they were standing near the double bed he fell across 
it and pulled Mrs. Ryder down beside him. He started to make love to. 
her and made clear his :intent to have "relations with her", but. she said 
she could not have relations with Mm as she had just 1':inished menstrua­
ting.· While lying on the bed accused had his hand under Mrs. Ryder's 
dress, inside her panties, a.nd ms feeling around her female organ. He · 
rad her panties pulled.dawn about six inches but did not recall having 
torn them. He was lying on her part of the time, as he "wanted to teach· 

· her a lesson". He still had his pants on and they were fully buttoned. 
He did not have his pants open at any time, nor did he have his male 
organ exposed at any time while wrestling with Mrs. Ryder on the bed. 
His first thoughtwas to hav~ intercourse with her but when. she refused · 
he.decided to teach her a lessQn and make her believe that he was going 
to force her to ha.va intercourse with him. :Mrs •. Rydar scratched him en 
the hand and shoulder during the tussle but he did not strike her and 

· did not recall having told her he would .hit her 11' she ·scratched him 
again. Mrs. Ryder kept telling accused to stop arid also kept trying 
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to push him off her. She finally succeeded in pushing him away from 
her and she jwnped up, ran to the door, opened it, and started to go 
out. Accused told her not to leave the roan as she bad on no shoes and 
her clothes and ·hair were mussed. }Je put his hand on the door, where­
upon :Mrs. Ryder started to scream. Accused tried to reason with her, 
but she seemed quite excited and hysterical. The hotel clerk knocked 
on the door and was admitted into the roan· by accused. · Mrs. Ryder ac­
companied the clerk when he left. 

4. Evidence for the Defenses 

Accused, after being apprised of his rights as a witness, elected 
to take the stand and testify under oath (R•. 23). He reiterated without 
material deviation substantially the same version of his relations with 
Mrs.· Ryder as that ccntained in his voluntary pre-trial statement made 
to the mvestigating officer, and which.has been related above (R. 26-30, 
31-33). He had construed Mrs. Ryder's failure to protest against regis­
tering at the hotel as husband and wife, her-decision to wait over and 
catch a later bus than she originally intended, and her acquiesence in 
his chang:ing the hour they were to be called, from four to seven o'clock, 
as :indications of her willingness and intention to spend the night. with 
him. Mrs. Ryder had been quite affectionate ·while they were dancing 
together and also when they fir st returned to the hotel room. There was 
no resistance ·or protest from her until he progressed to the point where 
he had her dress up and her pmties down, and_ had ma.de it clear tha. t it 
was his purpose to have ~tercourse with her (R. 29, .30). Accu·sed then 
concluded that shei.Jtas lltrying to _kid" him alcng and decided to scare 
her by making her' believe he was going to have intercourse with her 
whether she wanted/to or 'not. He said he guessed he scared her too well. 
Mrs. Ryder did not scream while she was on the bed, nor until she reached · 
the door_ and accused would not permit h~r to leave_ the room (R. 29, 30). 

. . 

It was stipulated that if Mrs. Charles Jenkins were present in 
court she would testify under oath t~t she vas awakened by a woman's 
sqreams in the Sal sagev Hotel at about lal5 a.m. on 18 February 1944 
and f'inally went to the lobby of the hotel. She talked to Mt>s. Ryder 
in the writing roan pf the hotel and asked her if she knew accused had 
registered them as husband and wife·, to which_ Mrs. Ryder replied1 "Sure 
I knew that, but I didn't see anything WTong with that. I thought I 
could trust a soldier far more than a civilian". 

Two sworn statements na.de by Mrs. Ryder before the trial, one 
of which iwas ma.de before Lieutenant V. C. Kelso, Provost ¥,Lrshal Office, 
Fort Douglas, Utah, on 20 li'ebruary 1944 and the other of which -was ma.de 
before Lieutenant H. A. Carrico on 8 March 1944, were introduced in 
evidence (R. 34, Exs. G, H), as were also the answers·of Mrs. Ryder 
to cross-interrogatories propounded ~o her in her deposition (R. 34, 
Def • .Elc. F). Mrs·. Ryder had na.de quite a number of representations in 
her sworn statements which were at variance with her deposition testimony. 
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Chief among these inconsistencies vrere the representatio~s that she 
had not kissed accused (Def. Eic. H), that accused had dragged her into 
the bath room (Def. Ex. H}, tha. t he had raped her (D,ef. :Ex. G); and', 
tm t accused had his trousers on before she left the room vd.th the clerk 
(Def. l:Jc. H); whereas ,in the statement which she ma.de to Lieutenant Carrico 
on 8 March (Def. Eic. H) Mrs •.Ryder admitted she had Jnisstated the facts 
in her statement of 20 February to Lieutenant Kelso when. she claimed 
that accused had raped her and in response t9 the cross-interrogatories 
:in her deposition, she admitted that her representations in the statements 
that she and accused had not embraced· and kissed were false. She- explained 
this by saying that she had been afraid. that if she ·admitted kissing 
accused no one would believe the remainder of her ,story·; She maintained, 
however, that accused was still in his shorts when she left the room with 
the clerk. 

5. Excepting one of 1'Trs. Ryder's contentions, namely, that accused . 
struck and cnoked her, which accused denies, there is little or no conflict 
in the material evidence of record .offered by either side. This officer 
11 picked up 11 the nineteen· year old wife of an enlisted man in a public 
vehicle., took advantage of a delay in the travel._ schedule to register her 
as his· wife :at a hotel where he deliberately secured one room for both 
of' the:n, and, with the oovious purpose of' setting the stage for what he 
proposed to occur later, paved the way by dining and dancmg with her --­
thus putting her under obligation to him. The execution of his perfect.1.y 
obvious plan of seduction was brutal. Both in his voluntary statement to 
the investi~r.ating officer before the trial and in his testimony at t_he 
trial, accused admitt~ that he imposed himself upon Mrs,·:Ryder by use. 
of force in a lewd and :indecent ~nner, against her will, and despite her 
protests and res~tance. _ He ~ber ad1;1itted that _he sought to ~_on~ce 
Hrs. Ryder that it was his pur"P.ose and intention to have sexual .. inter­
course with her by force and m"'thout regard to whether she cortsented. 
The sincerity of her .objections, is attested by the resistance'~she.offered, 
by her screams for help and by the hysterical state of mind to which she 
was reduced. Accused is clearly ·guilty of ccnduct unbecoming an officer 
and gentleman, in violation or· Article ·of War 95. ,.. 

6. Accused stands convicted of a violation of Article of War 95, 
alone, for which the only punishment provided and authorized by law is 
dismissal, nothing more and noth:ing less. The recorp. of trial is 
therefore not lega1ly sufficient·to support that portion of the sentence 
which adjudges for~eitures aga:inst accused. · · 

7. .War Department records disclose that this officer is 2B years 
of age and is-married. He is a high school graduate and has attended 
college for two years. He -was a salesna.n in a Men's Furnishings Store 
before entering the· service. He entered the Air Corps as a private on 
4 M.,xch 1942, became an aviation cadet an 2) September 1942, and was 
commissioned a t.emporary second lieutenant, Anny of,. the United States, 
on 3 November 1943. He entered upon active duty the same day at Moody .· 
Field, Georgia. · ·· 
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8. The court was legally constituted. No errors injuriously 
affecting the substantial rights ol accused were committed during the 
trial. The Boord of Review is of the opinion that the record of trial 
is legally sufficient to support the findings, as approved by the 
reviewing authority, but is legally sufficient to support only so 

· much of the sentence as provides for dismissal from the service, and 
is legally sufficient to warrant confirmation of the sentence of dis­
missal. Dismissal is mmdatory upon conviction of Article of War 95. 

\ ___->,.;(s~i=·c~k.;....;:i=n;__,;h~o=s=pi~·t.~l~).___~, Judge Advocate. 
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1st Ind. 

War Department., J .A.G.O• ., 1£, A\JG l944 - To the Secretary of war. 

' ' 1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Ray w. Gray (0816464)., Air Corps. 

2. I concur in the opinion of the Board of Review that while the 
record of trial is legally suff'icient to support the f'indinis., as .·· 
approved by the reviewing authority.,· it is legally sufficient to sup­
port., and to warrant confirmation of., only so much of the sentenc·e as 
adjudges dismissal from the service. I recormnend that only so much 
of the sentence as adjudges dismissal from the service be confirmed 
and carried into ·e~ecution, 

. 3. This off'icer has become involved in_ further difficulties since 
the instant case was tried, Subsequent to receiving the record of 
trial., I have received adyice., through the Commanding General of the 
Fourth Air Force., that a report of investigation., prepared under the 
direction or· the Commanding Officer of Tonopah Anny Air Field, Tonopah., 
Nevada (accused's station)., shows (a) that Lieutenant Gray was drunk 
and disorderly in a public place in Ton,opah., Nevada., on the night of 
21 July 1944,'and (b) that he made false certif,'icates as to his flying 
time f'or the months of' April and May 1944., which resulted in an over­
payment to him of ~~150. No action is being taken on these additional. 
matters pending disposition of' th~ insta.nt case. 

4. Inclosed are a draft of a letter for your signature., transmi~ 
ting the record to the President for his action, and a form of Exec-qtive 
action designed to carry into effect the above reconunendation., should 
.such action meet 'With approval. 

Myron c. Cramer., 
Major General, 

3 	Incls. The Judge Advocate General. 
l - Record of' trial 
2 - Dft. ltr. sig. of S/w 
3 • Form of action 

(Only so much of sentence as provides for dismissal approved. As thus approv 
sentence confirmed. G.C.M.O. 523., 26 Sep 1944) 
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War Department., J.A..o.o.,. 1E, /\\JG \944 - To the Secretary of war. 

' ' l. Herevdth transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case or 
Second Lieutenant Ray W. Gray (0816464), Air Corps. 

2. I concur in the opinion or the Board of Review that while the 
record or trial is legally sufficient to support the findint:s, as . ' 
approved by the reviewing authority.,· it is legally sufficient to sup­
port, and to warrant confirmation 0£, only so much of the sentence as 
adjudges dismissal from the service. I recommend that only so much 
or the sentence as adjudges dismissal from the service be confirmed 
and carried into ·e~cution. 

3. This officer has become involved in further difficulties since 
the instant case was tried. Subsequent to receiving the record 0£ 
trial, I have received adyice, through the Commanding General or the 
Fourth Air Force, that a report of investi~ation., prepared under the 
direction ot· the Commanding Officer of Tonopah Anny Air Field, Tonopah., 
Nevada (accused's station), shows (a) that Lieutenant Gray was drunk ' and disorderly in a public place in Ton,opah, Nevada., on the night of 
21 July 1944,'and (b) that he made .false certificates as to his flying \ 
time .for the months of April and May 1944., 'Yrhich resulted in an over­
payment to him of $150. No action is being taken on these ad.ditional. 
matters pending disposition of the instant case. 

4. Inclosed are a draft of a letter for your signature., transmi~ 
ting the record to the President tor his action, and a form of E)cec~tive I
action designed to carry into effect the above recommendation, should I.such action meet 'With approval. 	 · ·I 

I 

Myron c. Cramer, 
Major General, 

3 	Inola. The Judge Advocate General. 
l - Record of trial 
2 - Df't. ltr. sig. of S/w
3 - Form of action · 

(Only so much of sentence as provides for dismissal approved. As thus approved 
sentence confirmed. a.c.u.o·. 523., 26 Sep 1944) 
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WAR DEPARTMENT 
Anny Service Forces 

ln the Office of The Judge Advocate General 
Washington, D.C. 

2 2 AUG 1944 (119) 

s:eJGH 
CM 258821 

U N I T E D S X A T E S 	 ) 17TH AIRBORNE DIVISION . 
) 

v. 	 ) Trial by G.C.M., convened at 
) Camp FoITest, Tennessee, 19 and 

Privates CHESTER A. S.A.'lll'TOmll ) 20 May 1944. As to Santoiemma 
(32934588), Headquarters ) and Nicolopoulas: Dishonorable 
Battery, 17th Airborne Division ) discharge and confinement for 
Artillery, ANDREW NICOLOPOULA.S ) twenty~five (25) years. As to 
(31379291), and GEORGE E. ) Trollope: Dishonorable dis­

. 1-ROLLOPS (39212419), both of ) charge and confinement for 
. Compaey H, 513th Parachute In- ) forty (40) years. As to 

fan.try, and STEPHEN M. VER.CBEJ;, ) Verobelt .Dishonorable dis­
· (13031962), .Service Company, ) charge (suspended) and confine­
513th Parachute Ipfantry~ ) ment for fifteen (15) years. . 

As to Santoiemma, Nicolopoulas~ and Trollope: Penitentiary. 
) As to Verobel: Rehabilitation . 
) Center • 

. . --~----~~--­. · REVIEW .'by': the BOARD· CF_ REVIEW 
DRIV:EE, O'CONNOR and 'LO'ITER.H;OS,~~ge Advocates.---~~--~-- ( .. ; 

1. The record of trial in the case of the soldie:i;s named above has been 
examined by the Board of Review. 

2. '!'he accused were tried upo~ the. following Charges. ~d Sp,e~ificat·ionsi 

CHARGE I: Violaticn of the 66th Article of War. 

Specification la In that Private Chester A. Santoiemma, ·;Headquarte?,'s 
Battery, 17th Airborne Division Artillery, Private Andrew . . 
Nicolopoulas, Company H, 513th Parachute Infantry, Private 
Stephen M. Verobel, Service _Company, 513th Parachute Infantry,·· 
and Private George E. Trollope, Company H, 513th Parachute In::ra.n- '. : :. 
try, acting jointly, and in pursuance of a common intent, did, · · · · · 
at the ?ost Stockade, Camp FoITest, Tennessee, ~nor about 3 
Niay 1944, attempt to create, begin, excite and cause a mu.tiny 
in and among members of the 17th Airborne Division, prisoners in 
said Stockade, by urging, advising, exhorting and persuading said 
members concertedly: t·o refuse to obey the lawful orders of 

· Second i.ieutenant John J. Cullen, Corps of l!i~taey Police, their 
commanding and superior officer, to fall out, to assemble in 
ranks, and to go through an infiltration course, and by threaten­
ing to inflict bodily harm and other punishment on the members 
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-

thereof if they should obey the said orders, with the intent 
to usurp, subvert and override, for the time being, lawful 
military authority. 

Specification 21 In that .Private Chester A. Santoiemma, Head­
quarters Battery, 17th .Airborne Division Artillery, Private 
Andrew Nicolopoulas, Compaey H, 513th Parachute Infantry, 
Private Stephen .ilil. Verobel, Service Company, 5l;3th Parachute,:· 
Infantry, and Private George E. Trollope, Company H, 513th 
Parachute Infantry, acting jointly; and in pursuance of a 
coilllllon intent, did, at the Post Stockade, Canp Forrest, 
Tennessee, on or about 3 Ma;y, 19L4, voluntarily join in a 
mutiny which had been begun in and among members of the 17th 
Airborre Division, prisoners in the said Post Stockade, ·, 
against the lawful military authority of Second Lieutenant 
John J. Cullen, Corps of Military Police, their canma.nding and 
superior officer, and did, with intent to usurp, subvert and 
override, for the time being, lawful military authority, in 
concert with sundry other menbers of the 17th Airborne Division, 
prisoners in said Stockade, assembled on the ground and in the 
barracks in said Stockade, refuse to fall out, to assemble in 

, ranks, and to go througl?; an infiltration course. 

<;rIA.RGE Ila Violation of the 96th Article or War. 

Speeification: In that Private Chester A. Santoieillllla, Headquarters 
Battery, 17th Airl:>orne Division Artillery, Private Andrew 
Nicolopoulas, Company H, 513th Parachute Infantry, Private 

. Stephen M. Verobel, Service Company, 513th Parachute Infantry, 
and Private George E. Trollope, Company H, 513th Parachute In­
fantry, acting jointly, and in pursuance of a common intent, did, 
at the Post Stockade, Camp Forrest, Tennessee, an or about 3 May, 
19L4, wrongfully, unlawfully and feloniously, and to.the pre­
judice of good order and military discipline, conduct them­
selves mutinously, by urging, advising, exhorting and per­
suading members of the 17th Airborne Division, prisoners in 

. said Stockade, not to perform their military duty, to wit, the 
duty of falling out when ordered, the dut7 of falling in ranks 
when ordered, and the duty of going through an infiltration 
course when ordered, and by sey-ing, 1'We are not .falling out 
tonight 11 

, "We are not going through the infiltration course", 
Anybody who goes out is chicken shit•, "Anybody who goes out will 
get the hell beat out of them", nDon•t fall out or you will get 
it"; "Anybody who goes out will find their bunks torn down", 
"Nobody is going to perfonn duty under a rifle" and "We are not 
going through tha..infiltrati".%1 course un1e ss they give us re- ' 
leases" (meaning thereby that neither they nor aey other of said 
menbers were going to do duty or training under armed guard), or 
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words to such effects, they and each of them then being in­
formed an:i having reason to believe that they and other 
members of the 17th Airborne Division, prisoners in said 
stockade, would be lawfully ordered, and required by lawful' 
military authority, to fall out, to fall in in ranks and to 
go through an infiltration course. 

;i;ach accus8d pleaded not guilty to and was found guilty of all Charges and 

Specifications with the exception that accused Verobel was found not guilty 

of Specificaticn 1, Charge I. Evidence of previous convictions by special 

courts-martial cf accused was introduced as follows: Accused Santoienma 

of sleeping on guard, in violation of Article of War 99, and of petty theft, 

being absent without leave, and breach of arrest in violation of Articles 

of Viar 93, 61 and 69; accused Nicolopoulas, Trollope and Verobel each one 

conviction of being absent without leave, in violation of Article of War 61. 

Accused were sentenced to dishonorable discharge, total forfeitures and 


/confinement at hard labor as follows: Santoiemm.a and Nicolopoulas each for 
life and V,erobel and Trollope each for forty years. The reviewing authority 
approved the sentences, but as to Verobel, reduced the period of confine­
ment to 15 years, suspended the dishonorable discharge and designated the 
Fourth Service Command Rehabilitation Center, Fort Jackson, South Carolina, as 
the place of confinement, and as to each of the accused, Santoiemma and 
Nicolopoulas, reduced the period of confinement to 25 years. The United 
States Penit entiar,r, Atlanta, Georgia, was designated as the place of con­
finement for all of the accused other than Verobel ani the record of trial wa:s 
forwarded for action under Article of War 5o½-. 

J. The evidence for the prosecution& 

On 3 May 1944 about 100 enlisted men of the 17th Airborne Division, 
including all of the accused, were prisoners in the Post Stockaide at Camp 
Forrest, Tennessee. At about 8 p.m. on that day Second Li~utenant John J. 
Cullen, Corps cf N'iilitary Police, acting under the orders 'bf the Provost 
Earshal of the division, went to the stockade t,o have the prisoners run the 
infiltration course. At the direction of Lieutenant Cullen, Sergeant John P. 
Maras went to the entrance of the stockade and blew his whistle. ·. The blow­
ing of the whistle was the customary and well known signal for th~ prisoners 
to come out of the barracks into the enclosure. When the vmistle sounded 
only seventeen men· of the 17th Airborne Division came out. None of the ac.:. 
cused was among them. Sergeant Maras took their names and the ones "ho had 
not already run the infiJ,.tration course were sent out to run it. A r,1umber 
of the men who did not come out shouted "We will not fall out'.', "we h..we to 
do duty in the day time, why should we fall out at night", and similar· 
remarks (R. 20-28, 46-50, 73). 
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, Sergeant Frank Pack, Military Police Detachment, Fourth Service 

Command, at the request of Lieutenant Cullen, entered the stockade and 

went through four of the barracks. He asked the prisoners 'What was wrong 

and some of them asked why they were not released i.f they were required to 

run the in.filtration course. Sergeant Pack "time and again" heard one or 

another, of them remark that, "Anyone that falls out is chicken shit•. 

He urged the men to fall out; but they did not do so. He saw all of the ac­
cused in the baITacks {R. 62~5). ,·. , · 


Lieutenant Cullen then went into the stockade enclosure and told 

the men to come out as he had something to s~ to them. Some. of them 

stated "We are not going to fall out" but others said "Let's.hear him" and 

"quit_e a crowd11 gathered around him. Some of them said that they would not 

•soldier under a gun" and Lieutenant Cullen _told them that it was a Division 

·order~ He heard three or four prisoners remark "this is mutiny" and told 

them "You bet your life that is what it is - - -". He then ordered the 

prisoners to fall in on his left in a column of twos to run the infiltration 

course. Not ·one of the prisoners obeyed the order. From the back of the 
crowd •clusteredn aro1lllld him Lieutenant Oull1en heard numerous remarks to the 

· effect that the prisoners did not intend to run the infiltration course 
, that night. He asked "Do you re.fuse to .fall in?"· and sane one replied , 

•Yru are damned right we do. We aren1t going to run the infiltration. course. 
Let•s go back to sle(~P"• Lieutenant Cullen then left the stockade (R.29-32,
37). · 

a. Accused Chester A. Santoiemma, Andrew Nicolopoulas and George
E. Trollopel ' 

These three accused had worked together and were ''buddies or friends". 
On the evening of 3 May before the whistle had blown for the prisoners to 

· turn out, accused Sant oiemma •and some more boys" came through the barracks 
in the stockade 'Where Private Stanley Webster was lying in his bed • 


. Santoiemma was "making threats about whoever !ell out11 • He remarked "We are 

· going to- run the infi1tration course tonight" but "We are not going out under 

the course under the gun.· Vi'hen they release us we will run it•. He also 

stated that fmyone who "went out; there" was nothing but "low down chicken 

shit•. Private Webster was "fairly certain" that Nicolopoulas was with 

Santoiemma. and was making similar remarks (R• 81-83, 107, 129). 


J?rivate Allen C. Runyan also saw accused Santoiemma come into a bar­
racks in the stockade before the 1Vhistle had blown, and heard him tell the 
prisaier1s that they were not falling out and that i.f they did so they 
"would be chicken shit". Another man was with Santoiemma but Private Runyan 
could n.ot remember whether it was one of' the other accused (R. 103-104). 

· Private John H. Froehlich was in the stockade at 8 p.m. on 3 May 

and be,f'ore the whistle sounded there .were "a f'ew fellowsn running around 


-4­



(123) 

saying that the prisoners had to go out on the infiltration course. Private 

Froehlich saw accused Santoiemma, Nicolopoulas and Trollope standing behind 

the latrine near his barracks. He could not rEl!lember whether it was before 

or after he heard the whistle. They were "hollering" to the other prisoners 

"Don't fall out• (R. 113-115, 117). · 


At some time during the evening Santoiemma· came to· the door of the 

barracks in which Private Glenn Edward Nygard was quartered and said uNo 

one falls out" and 11 aey: one that falls out is chicken shit11 • Accused Trollope 

made the latter remark also, and told Sergeant Pack that the prison.ers did 

not "want to fall out, having guns over them". After the .whistle blew 

Private Eugene i'. Dudley, who was in the latrine, heard somebody say "nobody 

falls out•. It sounded like accused Santoiemma with whose voice Dudley was 

familiar (R. 165-167, 172-174). . 


Private Jacob M. Jordan, 'Who was qua;rtered in the same barracks with 

accused Sant;oiemma, Nicolopoulas and Trollope, left the building when he 

heard a blast of the 'Whistle but did not go ·11 clear up to the fence" as usual 

•Because the boys said not to go 11 and he was afraid of getting a beating. 
Santoiemma told him not to "fall out 11 and Nicolopoulas said "You boys fall 
out, you get a beating•. Accused Trollope did not addre~s any remarks 
directly to :Private Jordan but the latter heard him say to ."a 'Whole bunch" of 
other prisoners "If' you fall out you a.re chicken shit• (R. 186-190, 194, 196-201) • 

.E.•. Accused Stephen M• Verobel& 

liter Sergeant Maras had blown the whistle for the prisoners to t'ln"n 

out am was staming by the stockade gate, accused Verobel came up and asked 

whether he rad "a release for them•. Sergeant Maras replied that he· did not 

have a release and that 111t was for the purpose of running the night infiltra­

tion ccurse". Accused Verobel said nGood night•, turned around and went 

back (R. 50-51). ,·· . · · 


After the 'Wh:Lstle had sounded accused Verobel came to the door of 

Private Nygard1s barracks and said that 11the 17th Division trucks" were there. 

He also stated that none of the others were falling out and anybody 11in there"· 

who did was "chicken shitn. Accused Verobel also said that any-one who f'ell 

~ut.would-be "bull holed" (R. 164-i65). 


. . 
4. · The evidence for the defense: Private Clifton E. Plunkett ns a 


prisoner in the stockade on 3 May 1944 and acted as •stockade orderly". 'When 

.. 	 the 'Whistle blew he. went up to "the- sergeant•, asked what was wanted, and was 
told that, it was for "the 17th" to fall out. He shouted for •the 17th" to 
fall out and practically all of' the men of that division proceeded to do so. 
Plunkett remembered seeing accused Santoiemma·and Nicolopoulas who were among 

· the first to fall out. After the prisoners fell out they talked for a while, 
.then 	"the Lieutenant" came in and, talked to them and the prisoners an· went 
back into the barracks and began to get ready to go to bed. Private Plunkett 
did not see any activity on the part of 8.I\1 o! the accused and did not hear 
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saying that the prisoners had to go out on the infiltration course. Private 

Froehlich saw accused Santoiemma, Nicolopoulas and Trollope standing behind 

the latrine near his barracks. He could not ran.ember whether it was bef'ore 

or a!ter he heard the whistle. They were "hollering• to the other prisoners 

"Don •t f'all out• (R. 113-115, ll7). 


At some time during the evening Santoiemma· came to.the door of the 

barracks in which Private Glenn Edward l,:Ygard was quartered and said 11No 

one falls out" and •arer one that falls out is chicken shit". Accused Trollope 

made the latter remark also, and told Sergeant Pack that the prison.ers did 

not "want to fall out, having guns over them"• After the ,whistle blew 

Private EU.gene .ii'. Dudley, who was in the latrine, heard somebody SB.Y' "nobody 

falls out•. It sounded like accused Santoiemma with whose voice Dudley was 

familiar (R. 165-167, 172-174) • , 


Private Jacob M. Jordan, who was qua.;rtered in the same barracks with 

accused Santoiemma, Nicolopoulas and Trollope, left the building when he 

heard a blast of the 'Whistle but did not go ·"clear up to the fence• as usual 

•Because the boys said not to go" and he was afraid of getting a beating. 
Santoiemma told him not to "fall out" and Nicolopoulas said ttYou boys fall 
out, you get a beating". Accused Trollope did not addre~s BXf3' remarks 
directly to l'rivate Jordan but the latter heard him say to ."a whole bunch" of 
other prisoners "Ir you fall out you are chicken shit• (R. 186-190, 194, 196-201).. . 

.E.•,. Accused Stephen :M• Verobelz 

After Sergeant Maras bad blown the whistle for the prisoners. to turn 
out. am was stan:ling by the stockade gate, accused Verobel came up and asked 
whether he rad 11& release for them•. Sergeant Maras replied tha:1; he· did not 
have a release and that •1t was for the purpose of running the night inf'iltra...; 
tion crurse•. Accused Verobel said "Good night•, turned around and went 
back (R. S0-51). .·· . . · 

After the whistle had sounded accused Verobel crune to the door of 
Private Nygard1s barracks and said that "the 17th Division trucks11 were there. 
He also stated that none of the others were falling out and. anybody 11in there"· 
who did 'ffll.S •chicken shit". Accused Verobel also said that aey-one who fell 
out :would, be "bull holed" (R. l64-i6$).
' . . . 

4. ·. T~ end.Ence for the defense: Pri~te Clifton E. Plunkett ns a 
· · prisoner in the stockade on 3 May 1944 and acted as •stockade o:rderly1'. 'When 

the. whistle blew he :vrent .up to "the sergeant•, asked what was wanted, and was 
·· 	told that it was for 1tthe 17th• to fall out. He shou\ed for •the 17th" to 

fall out and practically' all of the men of that division proceeded to do so. 

Plunkett remembered seeing accused Santoiemm.a·and Nicolopoulas who were among 

the first to fall out. After the prisoners fell out they- talked for a 1¥hile, · 

then "the Lieutenant• came in and talked to them and the prisoners all went 

back into the barracks and began to get ready to go to bed. Private Plunkett 

did not see arty activity on the pa.rt of ar(.1 of the accused and did not hear 
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. them urge or advise any other men not to fall out or make any inflammatory 
or threatening remarks (R• 204-211) • 

Private William Timi:ns had been sitting on his bed in the stockade 

barracks talking with accused Santoiamma. for about half an hour before the 

whist·ll:! blew. , · Timms·· did not hear Santoiemma say anything, either be­

fore or after the 'Whistle blew, about 11 the 17th11 running the infiltration 

course. The other three accused did not come into Ti.nuns' barracks at any 

time. 11\lhen the whistle sounded Timms went out and "they said it was to 

run the infiltration course"• "The Lieutenant" said for the ones -who were 

ngoing to run it" to fall in on his left' and "the rest to fall backu. 

Timms fell back because he had already run the course. Private Melton 

BrQ,m said to him, "Timms, I will beat the hell out of you if you run that 

course" but no other person· threatened' him. He did not hear any of the ac­
cused advise or threaten aeyone with reference to the rurming of the course 

. (R. 226-233). ' . 

Private Ferdenando c. Bovio was quartered in the same barracks 
with accused Santoiemma, Nicolopoulas and Trollope on 3 }lay. . He had gone 
to the latrine and had just come out when the 'Whistle blew. When he 
entered his barracks .the men were coming out and there was considerable 
confusion. The three accused with whom he was quartered were in the build-· 
ing at that time. He went out to 11the gate" and •they said 1t was for in­
filtration course•. None of the accused were causing any excitement among 
the prisoners or doing anything to promote insubol'Qination (R. 244-247). 

' 

Private WjJJiam It. Creed testified that he and accused Verobel lived 
in the same barracks. Bibth of them had been in the barracks from the tim.e 
they returned from 11chow" until the whistle blew and had engaged in con­
versation but nothing was said about mat the 17th Airborne Division.men 
would be required to do. Verobel did not make any statements about going 
through the infiltration course and made no attempt'to in.rluence or deter arr:r 
other prisoner. When the imistle was sounded •somebody 'saw.somebody getting 
out a bunch of guards•, nsomebody" said it was for the i.m'iltration course, 
"somebodY'' said If! am not going out", then •another" said al am not going 
either", and •it. all started up, eve:eybody said they were not -going out". 
There were no rug leaders and from "chow" until:thel\lhistle blew no group o:t 
men came into the barracks ma.king any announcements or threats. Creed did 
not· run the infiltr~tion course. He stayed in because he had made a nine 
mile hike that day and 1ra.s tired and the majority of the prisoners refused 
to go out. He was not influenced, persuaded or coerced by anyaie. ·He 
went out to hear "the Lieutenant" who said that anybody who wanted to run 
the infiltration course could go out and run it and that those who wanted to 
do so could "step over to the left hand side•. Some sergeant had come 
through the barracks one~ and said something about running the infiltration 
course and then had come in again and· said rtJust forget about it . · go back 
to bed" (R. 254-263). ' 

I 
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On examination by the court Private Creed testified that 11the 

Lieutenant• in his taJk to the prisoners in the stockade had said "Anybody 

'Who wants to run the infiltration course step to my left hand side• but 

had not said that all the men who did not want to run it couJd "go back". 

Private Creed admitted that he knew that he was required to run the course 

on the night or 3 May and that he had no choice in the matter (R. 264-265). 


Nine other 'Witnesses, who had been. prisoners in the stockade on 

3 May 1944 testified for the defense. They stated, in effect, that no man 

or group of men had come through the barracks before the whistle blew, 

urging, counseling or demanding that the prisoners refrain from turning out 

or from running the infiltration course. None of the witnesses ~mo did not 
run the course was influenced, persuaded or coerced by any of the accused 

with reference to such action an:i none of them heard any of the accused make 

any threatening or persuasive stata:nents or otherwise attempt to infiuence 

others to• refuse to turn out when ordered to do so. Several of the witnes­

ses testified that when Lieutenant Cullen came into the stockade and talked 

to the priscners he stated that the men might either fall in to run the 

infiltration course or go back to their barracks, whichever they wishea to 

do. However, two or the witnesses recalled hearing Lieutenant Cullen sa:y 

that if the prisoners did not run the course it would be mutiny (R. 266-273, 

277-293, 313-318, 330-349). 


All of the accused elected to remain silent (R. 350). 

5. On rebuttal Lieutenant Cullen testified that v.hen he ordered Sergeant 
Maras to sound the whistle for the prisoners to fall out, Maras blew three 
blasts,_about seventeen prisoners (including none of the accused) came out to 
the gate, Maras took their names, and blew. the whistle again. Each time he 
blew the whistle he "hollered" distinctly 11men of the 17th l;)ivision• or 11All 
17th Division outside". None of the four accused came outside. Lieutenant 
Cullen had the Provost Sergeant (pack) go into the stockade to see 'What was 
the matter and l'ihen the latter ca.ire back and reported that the men were :p.ot 
falling rut Lieutenant Cullen had Sergeant Maras blow the whistle again. · As 
none or the prisoners did come out, Lieutenant Cullen entered the stockade. 
Neither he nor anyone else in authority told the prisoners that they could 
choose between falling out and not falling out. As he was going into the 
stockade someone shouted nThi.s is mutiny" and Lieutenant Cullen told the 
prisoners 'When they gathered around him that it was mutiny and that they "did 
not realize the consequences". He gave them a direct, unequivocal and un­
qualified order to fall in on his left in column of twos to run the in­
filtration course (R.JS0-356). \, 

6. .&• Specification 2, Charge Ia The evidence shows that at about 

8 p.m. en 3 Ma:y 1944, Second Lieutenant John J. Cullen; acting under orders 

f'ran the Provost Marshal of the 17th Airborne .Division, went to the 

stockade to take out the prisoners who were members of that,division {about 


. one hundred, including· all of the accused) to run the infiltration course. 
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Lieu tenant· Cullen had a sergeant blow a whistle which was the. signal for the 
roon to turn rut of their barracks. Although the whistle was blown several 
times and the sergeant called loudly for the men of the 17th Airborne 
Division to come out, only 17 complied and came out to the stockade fence. 
Lieutenant Cullen then sent the provost sergeant through the barracks to 
induce the prisoners to come out but to no avail. There was considerable 
noise and confusion in the stockade and many of the prisoners were shouting 
that they would not run the infiltration course. Lieutenant, Cullen.then 
went into the stockade enclosure, and the prisoners gathered around him. 
After he had talked to them he ordered them to fall in on his left in a 
column of twos to run the infiltration course. None of them obeyed the order. 
Several prisoners remarked "This is mutiny" and Lieutenant Cullen told them 
"You bet your ille that is what it is11 • He asked them whether they refused 
to obey his order and a prisoner in the crowd shouted "You are damned right 
we do - - - 11 • None of the accused turned out to run the infiltration course. 

Mutiny imports collective insubordination and ne.cessari]y in­
cludes .some combination of two or more persons in resisting lawful military 
authority. The concert of insubordination contemplated in mutiny need not 
be preconceived, nor is it necessary that the act of insubordination be 
active or violent. It may consist simply in a persistent and concerted re­
fusal or omission to obey orders or to do duty with an insubordinate intent 
(MCM, 1928, par. 1J6a; CM 249636, Williams, 3 Bull. JAG ?34). It is clear 
that 'When a large number of 17th Airborne Division prisoners concertedly and 
in defiance of superior military authority disobeyed the orders to turn, out 
an:i run the infiltration course a mutiny existed in the post stockade. All 
o.f the accused failed to obey the orders and their conduct and the remarks 

which each of them was heard to make, show that they were acting voluntarily 

and in concert with the other mutineers. The evidence sustains the finding 

of guilty of joining in a mutiny as alleged in the Specification under con­

sideration. 


· b. Specification 1, Charge I: It appears from the evidence that 
before the whistle was blown on the evening of 3 May, accused Santoiemma 
came into cne of the barracks, urged the prisoners not to run the infiltra­
tion course •under the gun" and remarked that anyone who turned out was 
nothing but 11 1ow down chicken shit 11 • One witness was "fairly certain" that 
accused Nicolopoulas was with Santoiemma and made similar remarks. Either 
before or shortly after the whistle sounded accused Santoiemma, Nicolopoulas, 
and Trollope were together behind a latrine in the stockade shouting to the 
other prisoners nDon 1t fall outn. At some time during the evening Santoiemma 
and Trollope went to the door of a ba1Tacks, urged the prisoners not to 
fall out and stated that ",Anyone that falls out is chicken shit•. ·After 
the whistle had been blown accused Trollope made a similar remark to a group 
of prisoners, Santoiemma told a prisoner not to fall out and Nicolopoulas 
s~id to the same, prisoner 11You boys fall out, you get a beating". Under the 
circumstances the statements made by the accused Santoiemma Nicolopoulas 
and Trollope were s'"ch as tended to excite and cause a mut~ and the Board 
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of Review is of the opinion that the evidence sustains the finding of guilty 
of the three accused named of attenpting to create a muticy. 

£.• Specification, Charge III The evidence shows that on the night 
of 3 Mey-, accused Verobel went up to the sergeant who had just blown the 
whistle and asked whether he had "a release for them". \'Ihen the sergeant 
gave a negative reply Verobel said 11Good night 11, · turned around and walked 
away; The same accused also came to the door of one of the barracks and sta~ed 
that none of the others were falling out and that acybody "in thereff_ who did 
was "chicken shit". He also re:r11..arked that acyone who fell out would be "bull 
holed". The acts and declarations of Verobel and the statements made by the 
other three accused as related in paragraph 6b above, under the circumstances 
clearly ccnstituted mutinous conduct in violation of the 96th Article of War. 

7. The ages of accused are as follows: Santoiemma, 19 years; 
Nicolopoulas, 29 years; Trollope, 19 years; and Verobel., 24 years. The charge 
sheet shows that Santoiemma was inducted on 7 April 1943, Ni·calopoulas was 
inducted on 13 July 1943, Trollope was inducted <;>n 2 August 194j, and Verobel 
enlisted on 15 March 1941. -~ · 

8. The cc:urt was legally constituf:ed. No eITors injuriously affecting 
the substantial rights of the accused were committed during the trial. In· 
the opinion of the Board of Review the record of trial is l~gally sufficient 
to support the findings of guilty and the sentences; ccnfinement in a 
penitentiary is authorized by the 42nd Article of War for the offense of. 
muticy. 

~-i~Judge Advocate. 
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\'fAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General (129)Washington., D. C. 

SPJGQ 
CM 258829 . I i .12 Jui 1944 

UNITED STATES 	 ) 92ND INFANTRY DIVISION 
) 

v. Trial 	by G.C.M., convened at . ~ Fort Huachuca, Arizona, 19 
Second Lieutenant STERLING ) June 1944. Dismissal., total 
EASLEY {0-1318291)., In- ) forfeitures and confinement 
fantry". ) for five (5) years. 

OPINION of the BOARD OF REVIDV 
BOUNDS., GAMBRELL and FREDERICK., Judge Advocates 

l. 1'he Board of Review has examined the record of trial in the 
case of the o£ficer named above and submits this., its opinion., to The 


-Judge Advocate General. 


2•.The accused was tried upon the fGllow.ing Charge and Speci­

fication: 


• 
CHARGE: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant Sterling Easley, 
Three Hundred Seventieth Infantry-, did., without 
proper leave., absent himself from his duties at 
Company I, 370th Infantry., in the vicinity of Kurth­
wood, Louisiana., and Fort Huachuca., Arizona,_from 
.about 8 March 1944 to ~out 28 April 1944. 

He pleaded not guilty to., but was found guilty of, both the Charge a.nd 
Specification., with the exception that., by use of exceptions and sub­
stitutions., •20 April 1944• was substituted in lieu of 11 28 April 1944:.1 
in the Specification. No evidence of previous convictions was intr~. 
duced at the trial. He was sentenced.to be dismissed the service, to 
forfeit all.pay and allowances due or to become due, and to be con­

. fined at hard labor for a period of five (5) years. 'l'he reviewing 
··· authority approved the sentence and forwarded the record of trial for 

action under Article of War 48. 

3. The canpetent evidence for the prosecution, as adduced by duly 
authenticated extract copies of the moming reports of Company I, 37oth 

·Infantry (R. 7., Ex:. 1) and by the testimony of First Lieutenant Saunders 
B. Moon, commanding officer of Company I., 370th· Infantry, and by stipu­

-lation, may be summarized as follows: 

http:sentenced.to
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, Having been transferred to the 92nd Infantry Division from "t:he 
93rd Infantry Division, accused vras assigned to Company I, 370th Infantry, 
by special order dated 8 !.larch 1944 (R. 7, Ex. 1). However, he reported 
for duty to Company I, which at the time was on maneuvers near Kurthwood, 
Louisiana (R. 9), ori 7 March 1944 (R. ? ) • On 8 Harch 1944, accused 
asked and received permission from his cormnanding officer, Lieutenant 
Moon, t.o go to the rear echelon, which was some four miles distant (R. 8). 
At the time of granting this permission, Lieutenant Moon told accused 
that he would have to hurry to the rear echelon and back because the . 
companywas moving out very shortly (R. 8). In order to expedite accused's 
return Lieutenant Moon even furnished him with transportation for use in 
making the trip (R. 8). Accused dismissed his transportation and sent it 
back, but did not himself return (R. 8). Lieutenant Moo~ did not see him 
from the time he left for the rear echelon until the time of this trial 
(R. 8). Accused was not present for duty with his organization at any­
time .between 8 March 1944 and 20 April 1944 (R. 9). He had no authority 
to be absent from his organization at any time on or after the 8th of 
March except to make the trip hereinabove mentioned.(R. 9). Accused 
was picked up on the morning report of the company as from duty to AY.101 
on 8 March 1944 (Ex. 1). It was stipulated that he returned to duty · 
on 20 April 1944 (R. 8). He was transferred frol!l the 370th Infantry to 
the 365th Infantry on 28 Apr.il 1944 (R. 8, Ex. 1). 

4. The accused, having had his rights explained to him, eiected to 
remain silent and offered no evidence. 

.. 
5. The evidence introduced by the prosecution is legally sufficient 

to support the finding of guilty of absence without leave from 8 March 
1944 to 20 April 1944, a period of one month and twelve days. Tp.ere is 
no evidence raising a defensive issue, and none to be considered in 
mitigation or extenuation of the offense. 

6. War Department records disclose that this. officer is 23 years 
of age and is married. He is a high school graduate and at~d Kansas 
Wes~ University, Salina, Kansas, for one year. He was emplo;,ed as a , 
la.borer by a Railroad Company prior to being inducted into the service 
on 9 August 1941. He attended The Infantry School, Fort Benning, Georgia, 
,vas cOI!'llllissioned a temporary second lieutenant, Army of the United States, 
2? April 1943, and entered on active duty the same day; On 9 June 1944 
accused 198s, by general courtrmartial, found guilty of the offense of 
making a false official statement in violation of Article of Viar 95 and 
was sentenced to. be disnissed the service. The sentence has not yet been 
acted upon by the President._,. _., _. , .. ' .. :, ' 

7•. The court was legally constituted. No errors injurtcnisly af­
fecting the·substantial rights of accused were committed during the trial. 
In the opinion of the Board of Review, the record of trial.is legally 
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sufficient to support the findings and sentence and to warrant confinnation 
of the sentence. Dismissal is authorized upon conviction of a violation 
of Article of War 61. 

• 
____.,(_Ona=....,l~e~a~y~e~)_____, Judge Advocate. 

e.ktaw /f.;fz,,, tx,4/, Judge Advocate. 

·~~,Judge Advocate."· 
I I 
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War Department, J .A.G.o. ! AUG 1944- To ·the Secretary of War. 
. . 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Boa.rd of Review in the case ot 
Second Lieu tenant Sterling Easley (0-1318291), Infantry.'w . 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and sentence and 
to warrant confirmation of the sentence. However, upon the facts 
disclosed by the record of· trial, I feel that the sentence is unneces­
sarily severe. I, therefore, recormnend that the sentence be confirmed 
but that three years of the confinement and the forfeitures adjudged 
be remitted and that the sentence as thus modified be carried into execution. 

3. 'l'h.e ·sentence in the instant case (CM 258829) ,was adjudged on 
19 June 1944. Accused had been previously tried (9 June 1944) by general 
court-martial and found guilty of making a false official statement with 
intent to deceive a fin~};ice officer, in violation of Article of War 95, 
and was sentenced to b~,;dismissed the service. The record of trial in 
that case (CM 258549) has been exam:illed by the Board of Review and the 
Board has rendered its opinion that the record is lega~ sufficient to 
support the f:indings and the sentence and to warrant confil'lllation of the 
sentence. I concur in that opinion. Action by the President upon both 
records of trial appears to be unnecessary. Therefore, in the event the 
sentence in the instant case is confirmed and carried into execution, I 
shall, unless otherwise directed,, cause the record of the other trial 
(CM 258549) to be filed in my office wi'thout further action. A copy of 
the op:illion of the Board of Review in the other case is attached hereto 
for your inf,.,rmation. 

4. Inclosed herewith are a draft of a letter for your sigN\ture, ·. 
transmitting the record to the President for his action and a fonn of 
Executive action· designed to carry :into effect the above recanmenda~ion, 
should such recommendation meet with your approval. · 

... 
Myron c. Cramer, 
Major. General, 

'l'he Judge Advocate General •. 

4 Inc.ls.· 
1 -· Record of trial. 
2 •• Dft. ltr. sig. 

of S/W 
3 - Form of action. 
4 - Cpy of Op. of B/R 

in case of 2nd Lt. Sterling 
Easley (CM 258549) 

(Senten6e. confirmed but corii'iriement~m.1'0-r!e'fture(temitted •. 
G.1:.J.i1.0. 519, 26 Sep l~L.;4) ·. · .., · . . · 
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WA.rt DEl'ART"LSNT 
Army Service Forces 

In the Office of The Judge Advoc2te General 
1:Jashington, ll.C. 

SPJGN 
Clil 258334 

2 S JUL 1944 
TJIJITED STATES ) SECO!ID AIR FOHCE 

) 
v. ) Trial by G.C.~., convened at 

Private First Class ANDREt.i 
H. :d:UZA (7022576), Head­

) 
) 
) 

Arrey Air Field, Dalhart, Texas, 
1, 2, 4 and 5 I,1a.y 1944. Dis­
honorable discharge and con­

quarters~ 9th Bombardment 
Group (HJ. 

) 
) 

finement for for~r-five 
years. Penitentiary. 

(45), 

REV:Cs'Vl by the BOARD OF HEVIb"':'l 
L.IFSCOl113, SYiillS and GOIJJEJl.i, Judge Advocates 

1. '£he record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. 'rhe accused was tried upon the following Charges and Specifi ­
cations: 

CHA.RGE I: 	 Violation of the 92nd Article of War. 
(Finding of not guilty). 

Specification: (Finding of not, guilty). 

CH.fu"1GE :tr: Violation of tho 93rd Article of Yfar. 

Specification 1: In that Andrew i1I. Hoza, Private First 
Class, Headquarters, 9th Bombardment Group (H), did, 
at or near :.:alhart, Texas or or about JO 1Iarch 1944 
with intent to corrunit a felony, viz, sodomy, commit 
an assault upon 1.!ildred Peeples by willfully and 
feloniously striking the said ;:.aldred Peeples upon 
and about the head, body and face with a· shoe or 
other hard object, and v.d.th his fist. , 
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Specification 2: In that Andrew !i!• Hoza, Private First 

Class, Heady_uarters, 9th Dombardment Group (H), did, 

at or mar Lalhart, Texas on or al:out .30 :.~arch 1944 

with intent to cor.-rr,u. t a felony, viz, rape, cor,mrl. t 

an assault upon i.,Iildred Peeples by willfully and 

feloniously striking the said 1:::i.ldred Peeplas upon 

and about the r1ead, bod;y and face vr.i. th a shoe or 

other hard object, and "With his fist. 


Specification .3: In that Andrew IJI. Hoza, Private F'irst 
Class, Headquarters, 9th Bombardment Group (H), did, 
at or near Ialhart, Texas on or about .30 l!i:arch 1944, 
by force and violence and by putting her in fear, 
feloniously take, steal and carry away frou the per­
sons of the said 1;:ildred PeepJ.B s a wrist watch, value 
about $150.00, the property of the said :aJrired Peeples; 
and about ~p4.oo lawful money of the United States, the 
property of A.P. lliwards and Herbert L. PeepJe s, :Dal­
hart, Texas. 

Speciii cation 4: In that A..ridrew H. Roza, J:'rivate First 
Class, Headquarters, 9th Bombardment Group (H), did, 
at or near Dalhart, Tex.as on or about .30 l.:iarch 1944 
com:ii.t the crime of sodomy by feloniously and against 
the order of nature having sexual connection with 
:i!Iildred Peeples, a human being, by than and there 
with his penis penetrating the 1aouth of Mildred f'eeplas. 

The accused pleaded not guilty to all of the Charges and Specifications 
and was found not guilty of Charge I and its Specification but giilty of 
Charge II and all of the Specifications thereunder. He was sentenced to 
be dishonorably discharged tha service, to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor, at such place as 
the reviewing authority mieht direct, for forty-l'ive years. The review­
ing authority approved the sentence, designated the United States 
Penitentiary, Leavenworth, Kansas, as the place o:f confinement, and for­
warded the record of trial for action under Article of War 5Cr}. 

J. The evidence for the prosecution shows that the accused was a .. 'Private First CJ.ass assigned to tha 9th Heavy Bombardment Group and 
stationed at the East Base, Army Air Field, Dalhart, Texas. During the 
evening of Zi March 19/44 he for several hours after 7 p.m. indulged 1in 
some drinking 'With friends. At about 11:25 p.m. he was observed stand­
ing near the bus which was due to leave for the East Base at 11:30 p.m. 
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The driver, Mildred Lorraine Peeples, was a woman some 38 years of age 
and weighing between 116 to 120 pounds. She was the 'Wife of Mr. Herbert 
Peeples who was one of the two o.mers of the bus line. Mrs. Peeples 
"had a regular*** run" because of the shortage of help (R. 8, 12, 27, 
33, 107-108, 118; Pros. Ex. 21). 

By 11:30 p.:m. between twelve to fifteen passengers boarded the 
bus. The accused was one of them. He walked to the rear of the bus,. sat 
down, and fell asleep. Five minutes after the scheduled time Mrs. Peeples 
commenced the trip to the Base. She followed the usual route and in due 
course arrived at the entrance gate to the East Base. Driving "on up 
several blocks to the P X 11 , she there discharged her passengers. After 
retrieving a hat dropped near the center of the bus, she resumed her seat 
at the wheel., switched off the lights, and drove back to the entrance gate. 
As she approached the guard, she illuminated the interior or the bus for 
his inspect;i.on. He did not enter the vehicle, and, since from the out­
side he saw no passengers, he.waved to her indicating that she was to 
continue on her way (R. 12, 14-16., 109, 111-112; Pros. Ex. 2). 

The accused was still on the bus. Apparently, without awaking 
from his Blunber., be had slumped to the floor between some of the rear 
seats. His position was such as to place·him outside the line of vision 
of both the guard and Mrs. Peeples. Only a small portion of the return 
trip to Dalhart had been completed when the accused was aroused from his 
slumber and learned that 11 the bus was heading out of canp11 • Ha stood up, 
and walked f~rward (R. 15; 113; Pros. Ex. 2). 

Mrs. Peeples had no premonition of his approach. Suddenl:y "some 
bright light appeared before" her. To quote her, 

"I thought. the bus had exploded. l(y' head began 
to feel runny. I put my hand up to rrry head to see 
what was wrong * * * I received a terrible blow on 
my head*** I just kind of glanced up and saw a 
soldier's [i.ow cut ox!ori} shoe. It was*** raised 
u;2. above my head. I turned,~ head around to sea 
Lsomeone in an enlisted man'y uniform standing be­
hind me". ' 

A handkerchief was tied around his eyes and an overseas cap was pulled 
down over his forehead. Despite her pJB as for mercy, he continued to 
beat her with the shoe in his hand until she lost control of the bus and 
it "swerved off of the road" and came to a stop (R. 16-17., 40-41,; Pros. 
Ex. 2). 
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He ordered oor to 11get up11 • When she protested that she was 
unable to rise, he belabored·her, choked her, and pulled out some ot 
her hair,·leaving a bald spot on her head. "Somehow or other11 she 
managed to struggle loose momentarily. He seized her again, jerked her 
out of the seat, and kicked her out of the bus., At that moment the 
lights of an approaching car were seen in the distance. The accused 
immediately ordered Mrs •. Peeple s 1'back on the Bus" and into the driver's 

' 	 seat. She made no effort to "flag" the oncoming car, because she was 
11bewi].dered11 and 11flabbergasted11 and because he, threatened to "break 
/iie'£./ * * ~- necl{ 11 • In compliance w.i. th his order to 11get going", she 
started the bus. She proceeded down the road to the junction with the 
main highway. Dalhart lay to the left. He ordered her to turn right. 
She "knew" that if she disobeyed 11he would ki.1111 her. About one hundred 
yards from the junction he had her turn left toward a railroad track 
paralleling the highway. After driving II just a short ways" and before 
reaching the track, she was directed to stop the bus and 11 to get. up out 
of the seat11 • She II just could not 11 • He again hit her about the face, 
pulled her hair, and choked her. Seizing her by the coat collar and by 
the hair, he pulled her out of her seat. In an attempt to 11appease11 him 
and in the hope that it might be robbery she offered him t.he · change in 
her right pocket. He accepted the-money, but it purchased neither pity 
nor mercy for her (R. 17-19, ~, 36-37, 42-44; Pros. Ex. 2). 

Forcing her to the floor of the aisle, he unfastened her slacks, 
and when she proved reluctant 11 to push them do'Wil11 , he II jerked" them from 
her body. Her "underpants" were removed by him at the same time. He 
commanded her to spread her legs apart, but since in the narrow aisle 
"there was not enough room to do that", he made her finger his penis. 
She noticed then that he was not circumcized. Moving up on her body, he 
forced his organ into her mouth so that she. choked and gagged and "worked 
it back and forth" until he ejaculated. '\'Then he was done, he assisted 
her to her feet and penaitted her to dress. As soon as she bad drawn 
her slacks on he thrust her into the driver's seat, and, placing her 
hands behind her back, he held them in one of his. She had some "larger 
change" in her left pocket and offered it to him. After fingering her 
private parts and squeezing her left breast, he "got the money out". The 
sum thus obtained by him when added to the amount taken from her right 
pocket aggregated between ~~5 to $8 (R. 19, 36). 

The second bribe was no more effective than the first. His 
inmiediate reaction was_ to attempt to bind her hands behind her back with 
a handkerchief which she had used to wipe blood from her face. After she 
had twice untied the knots, he led her to the rear and threw her down on 
one of the seats. Upon renewing his attempt to bind her, he noticed her 
wristwatch. His efforts ,rare diverted to its removal, but he was pre­
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vented from accomplishing h:i.s purpose by the safety clasp. Since the 
watch .-.-as a Christmas gift .from her husband and was worth S,;;J.50, she 
11hated11 to surrender it. Accordingly, after volunteering to unfasten 
it, she slipped it into her 11 r-lght hand pocket". This· course proved 
futile, .for he soon again "started pounding and pulling at her hair11 • 

She gave up the watch (R. 20, 120). 

Upon receiving it, he proceeded to tie her hands securely 
behind her back. Ripping off her slacks and underpants, he marched 
her toward and across t..11e railroad tracks and into a field. rte placed 
one of his legs behind her and 11 just knocked /fi.ei} dovm11 so that she 
fell fl.at on her back. He directed her to spread her legs apart. 
Realizing that 11 he meant business", she spread them 11 just a little 
ways 11 • He told her to II spread them further, or I . will break your ;~ -r, .,:. 
neck11 • She obeyed, and he lowered himself on her body and t:put his 
penis up to /jie'i} organs 11 • In her opi..Ttl.on there was actual penetration 
but, to quote her own words, 

11 I would not say it was a deep entry, because 
I pulled nrJ body; it was rlgid. He could not11 ~· 

He .finally concluded that, 11 that is not so g-ood11 and asked her to 11 blow 
it 11 • The meaning of this phrase was unknown to her, but she 11 soo,n found 
out". He inserted his penis into her mouth and 11 ejaaulated the second 
time11 (R.. 20-21; Pros. Bx. 2). 

When he was done, he ordered her to "get up off of the gr·ou.rtd11 • 

She was so 11petrified11 , 11 scared11 , and 11nervous11 thc:,t she could not. He 
pulled her to her feet, but she. could not walk. Everything started 1'koing 
a:rt:?und11 • T'.ne night was cold, and she was 11 shivering and shald.ng all <.wer 11 , 

He buttoned her coat, and placing his arm around her body, assisted her 
back to the bus. Once they were inside she seated herself behind the. 
driver's wheel. ne u.·-ri:.ied her hands and instructed her to 11drive back11 

without turning on the lights. When she remonstrated that she could not' 
see without the lights because one eye was mvollen and bleeding, he repliec 
that he would direct her. · He insisted that she go 11faster", 11 faster 11 • At 
the end of the road along which they were dr-1ving was a sign containing ' 
the warning, 11 end of construction". As.they approached it, he told her 
to 11keep e,-oing straight ahead11 • 'fo the right and forming a ninety degree 
angle with the road on which they were traveling was the caliche road 
leading to the entrance gate o.f t..1'1e J:!;ast Base•. Seeing the lights of an 
automobile coming from that direction, and convinced that if she went 
straight ahead beyond the sign the accused "would surely kill11 her, she 
turned to her right toward the gate house. To attract the attention of 
the driver of the oncoming automobile she blinked her lights and honked 
her horn (R. 21-23, 55). 

- 5 ­

http:shald.ng
http:S,;;J.50


(138) 

Enraged, the accused beat her again. As earlier in_the evening, 
she lost control of the bus and swerved off the road. Somehow she suc­
ceeded in getting by him and in reaching the outside. .While going down 
the steps of the bus, she screamed for help. To silence her the accused 
put his right hand over her mouth. She bit his middle finger. He said: 
11Don't bite me hard11 • Concluding that she was not hurting bim, she "tried 
to bita him harder" (R. Z3). 

f,'hen both were outside of the bus, he struck her a teITific blow 
across the bridge o:::.· her nose causing her again to see "this terrible bright 
light". He followed up with a blow on the back of her head, two kicks in 
her stomach, and two in her back. The 'Wind was knocked out of her. At 
this point he fell over her. She managed to get to her feet and ran toward 
the gate house. The accused entered the bus and set it in motion toward 
her. She thought, 11:My God, he is going to run over me 11 • Just then a 
car approached from the rear. Mrs. Peeples "screamed frantically" until 
it stopped (R. 23, 55-56). 

The driver was Captain James J. Buscher of the Air Corps. Mrs. 
PeepJe s exclaimed, 11For God's sake, catch that bus. A soldier is in it". 
He followed the bus, but by the time he reached it the accused had brought 
,it to a stop and had fled. Mrs. Peeples comp~ned to the Captain ,that 
she had been raped, and that her watch had been stolen. She talked and 
cried al.l the way to the gate house. Most of the time she was incoherent. 
When shrJ arrived at the gate house her husband, 1Vho had been looking .for 
her, we.s on the telephone. She briefly described her harrowing experience 
and said, "Hurry, I need you so bad" (R. 23-25, 56, 58., 119; Pros. Ex. 2). 

A few minutes later.she was taken by Captain Buscher in his car 
to t.he dispensary.· At about 1:15 a.m. she was examined by Captain Don A. 
Yo,.mg of the Medical Corps. She was then suffering from shock, as evi­
dEmced by "incoherent speech; nervousness, trembling; coldness of the 
hands". Despite her condi. tion,. her first request was for 11some mouth 
·wash., or at least a glass of water11 • She oomplained that she -had been 
raped and forced to conmrl.t sodomy and reiterated several times that she 
had bitten her assailant on a finger. A physical exanri..nation disclosed 
"First*** multiple contusions, or bruises, about the entire head, face, 

_ 	 le.ft hand, - both knees; and second, - she had approximately one inch 
lacerations or cuts, one on top of the head., one over the le.ft eyebrow,. 
and one under the left eye. She had additional abrasions on the inside 
of the mouth; le.ft side, and about the neck and knees, both knees11 • One 
eye was swollen shut. 'lhe . laceration on her head was a puncture which 
could have been inflicted with the heel of a shoe (R. 59-62, 78., 128,139 
(Pros. Exs. 3, 4). 

In the hope of finding some clue, the. interior of the bus was 
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promptly searched. There blood smears on the seats and walls, a ladies 
belt, some small coins,; a. pair of ladies drawers, and a bloody handker­
chief were discovered; Acting upon the information available Captain 
(then First Lieutenant) Raymond K. Ramsey of the Air Corps called the 
Officers of the Day at the main and west base and asked them 11 to watch 
out for an enlisted man who had blood smears on his clothes and a cut on 
bis finger1 (R. 79-80, 135). 

In the meantime the accused had climbed over t,he camp fence and 
had returned to his barracks. At about 1:10 a.m. he went to the latrine 
to urinate. "There -was blood on ffui} hands so /pi] wash9d them". He 
wrapped_ the wristwatch in some toilet tissue, which he had used as a 
towel, and threw the package thus formed into one of the toilet bowls. 
A poker game was in progress in the latrine. The participants had ob­
served the accused enter (R. 88, 113-116; Pros. Ex. 2). 

Around 4:30 a.m. an inspection of the hands of a11. enlisted men 
was held. The accused was among those examined, but probabl}p because of 
the poor lighting in the barracks, the clue sought for was no·t found. - In 
the morning two more inspections were called, the first, at 8: 00 a.n:.., was 
to be held at the hangar and the other, an hour later, at the barracks. 
Noticing that he had blood on his clothes, the accused placed them in his 
barracks bag and donned an entirely different uniform. Tbis was worn by 
him to the initial inspect.ion. When he returned, he re:raoved his blood-­
stained uniform from the bag and placed it under the mattress of t,he bed. ­
This concealment achieved its purpose at t,he barracks inspection c.\t 9 :00 
a.m~ (R. 67, 80-81; Pros. Ex. 2). 

When the. inspecting officers had departed, the accused tr.:ms~errt3d 
the stained article's of clothing back into the bag and carried it t<:> thl'~ 
latrine. Master Sergeant Roscoe Botnan happened to follow him and obse1~ved.; 
him placing several i tams of what appeard to be underclothing into the s:tove • 
As a matter of fact, the accused also deposited a blouse a.nd some trouser&'• 
A fire had been started before his aITival, and it soon reduc.ied the article.'3 
of clothing to ashes. Technical Sergeant Thomas P. Harrall who cam.e to ·t.he 
latrine some time later could still 11 smell clothes burning". Tho irt~erior 
of the stove was examined and the ashes sifted shortly after l.:30 p.n-:.. 
Captain Ramsey, Captain Harold H. Evans, Captain Artuhr Butterworth, Jr •. , 
first Lieutenant George E. Albritton, and Sergeant HaITall, 'Who made the 
search, found soma charred cloth.; ' 

11 two belt hooks made of brass, which came off the 
back of the blouse at the waist line; * ~- * [semi} 
small buttons of brass, which were also ~dentified 
as being off the blouse; two large buttons which also 
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came off the blouse; one small horn button be­
longing to the center section; and an AAFTAC pin 
insignia.,. such as is worn by enlisted man on 
their caps (R. 65-73, 82., 85-87; 89, 106; Pros. 
Ex. 2). 

After these various items had been gathered., the accused's shoes 
were 11picked up". He had two pairs, one being low cut oxfords., and the 
other lrl.gh cut 11 Garrison11 type. The oxfords were "well cleaned". To 
Lieutenant Fay V. Jolmson., Jr • ., the P:rovost Marshal at the East Base., 
the "high shoes seemed to be the ones he wore that night 11 • This con­
clusion was corroborated by Sergeant Ralph H. Gerin who recollected that 
the accused did not Vfear oxfords on the night of the assaults (R. 76, 90., 
96). 

• During the first inspection Major Brothers ·at about 8:30 a.m. 
had found two lacerations on the accused's right middle finger. Major 
Brothers had called the matter to the attention of Captain Bvans. No 
immediate action had been taken. At the hearing hlajor Brothers was 11not 
in a positi.on to say11 that the lacerations ,"lere caused by a human bite. 
Captain Ymmg who made an examination on the evening after the attacks 
was., however., of the opinion that they 11 coulci. have been caused by a bite" 
within 11i'orty-eight to seventy-two hours, at the rnost11 • He also examined 
the accused's penis ·and found that it had never been circumcized and that 
it contained no unusual marks (R. 62-64, 88, 104, 122). 

Acting in pursuance to the orders of Hajor Brothers, Sergeant 
Gerin on 2 April 1944 made a thorough search of the filing cabinet in 
the office in which he and the accused were employed. In one of the 
dravrers was a white handkerchief 11 tied in a knot" containing "some­
thing that clinked". T'ne sound was caused by a number of coins aggre­
gating ~;i5. The drawer in which they had been discovered was the reposi­
tory for blank forms and was opened only infrequently (R. 93., 97, 100). 

In the presence of: Colonel Charles A. Mahoney, the Provost 
Marshal of the Second Air Force, Captain Junious Sneed., the Provost 
1Iarshal of the Arrrry Air Field, :Galhart., Texas., Lieutenant Colouel Tilton, 
the Commanding Officer of the Last Field, a Ur.• Kelley, an FBI agent, 
and First Lieutenant Max O. Siegal., the Courts and Boards Officer and 
a Judge Advocate, the accused, on 2 April 1944, after being fully warned 
of his rights under h.rticle of 'i,-ar 24., signed a statement consisting of 
s:ix and one-half pages. He had no counsel present at the time. The 
statement ,·ras not a confession but it did contain a number of admissions. 
The most important of these were that he ~d been on the bus at 11:30 p.m. 

- 8 ­

http:positi.on


(141) 


on z:) March 1944, that he struck l,frs. Peeples with his' fist several times, 
that he _"helped her take her slacks off", that he attempted to have 
sexual intercourse with her, and that he "put11 her wristwatch in his 
P<?cket (R. 44-53; Pros. Ex. 2). · 

4. The accused, after he had been fully apprised of his rights 
relative to testifying or remaining silent, took the stand on his own 
behalf. Several other ·witnesses were called by the defense. Private 
First Class Henry Przybek, Corporal Snartland, Sergeant Charles F. 
Bretchel, and Sergeant Glenn Skaggs, all testified that they had in­
dulged in some he?vy dfinking vd.th the accused on the night of' z:) llarch 
1944 and that in their opinion he was drunk when he parted from them. 
Bretchel was himself intoxicated and assumed that if the accused was 
i1nbibing continuously, he rould be in a like condition. Przybek's 
conclusion was apparently based upon the amount of li~uor consumed. 
Snartland vras not 11 sure11 that the accused was intoxicated. After sepa­
rating from his drinking companions, the accused went to the bus station. 
\'Jhen seen there by Sergeant Simon Berrger, he was "staggering along" and 
was "intoxicated" (R. 150-174). 

His own testimony began with an account ot his family bac.~kground 
and his sexual experience. He had been born in ·a sma.11 mining community 
in Pennsylvania. Both his parents were immigrants from Czechoslovakia. 
When he attained the age of 13 or 14, his mother becaioo deranged and was 
con.fined for a time in state institutions for the insane. At the age of 
16, upon completing the eighth grade, his schooling ended. After -vror1.:ing 
on his parent's £arm, he moved to New York where he obtained employment 
as a dish washer, bus boy, and waiter (R. 175-178). 

He had hadhi.s first sexual relations at the age of 14. During 
the ensuing two years he had intercourse "about nine or ten times" and 
also practiced masturbation. From the age of 18 to the date of his 
induction he had normal' sexual relations about two or three times a 
month. After he entered the A:rrrry, "it was quite _frequent". On 13 Octo­
ber 1943 he married. Thereafter he had twice had intercourse with women 
other than his wii'e. , At no time in his life had he ever committed sodomy 
(R. 179-181). 

During the evening of ct March 1943 he had consumed large .. ' 

quantities of whiskey and had become intoxicated. He left his drinking 
companions at the Club Cafe because he "had to; vomit". After relieving 
himself "around the corner11 he proceeded to the bus station. Soon he 
11had to vomit again". 'Upon entering the bus he seated himself in the 
rear. Within two or three·:·,mi.nutes he was asleep. When he awoke he was 
lying on the floor of the bus. He has described what ensued as follows: 
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11I stood up and the Bus was going around arid 
I was holding to the seats on the side i~ * ~- When 
I walked towards the front of the Bus, the driver 
said something to me. I don't know what was said 
now. Out of a clear blue sky, I just hit the driver 
of t~e Bus, - for Yihat reason, I don't lmow. I 
don'~ lmow how.many times. I hit her ***I just 
swung ~- -r.- *; wherever it landed." 

All of his blows had been delivered wi. th his right fist. The shoes he 

wore that night were of the Garrison type. No club or weapon of any 

kind was used by him in assaulting Mrs. Peeples. He was not motivated 

by a desire for money, for he had about $1.70 in his pocket and some 

change in the filing cabinet in the office in which he was employed, 

and he was due to receive his monthly pay the next day. He had »just 

mo:re or less kept ,Lthe cabiney' as a hi.di~ place for JjdiJ money every 

night" (R. 182-188, 191-199, 204-212, 222). 


The laceration on his finger was probably a scratch received 

while wrestling vd. th a Sergeant Latson. This was the explanation pro- ; 

f erred by him to Major Brothers and Captain Evans on the morning of the 

inspection. A bruise on the .accused's right· lmee was the result of his 

having "bumped" into his bunk (R. 193-194). . 


He had first been interrogated on 30 March 1944. The following 

day, after having Article of War 24 read to him, he signed a statement 

which was untrue •. He was again questioned on l April 1944 from 2:00 

p.m. to 8:00 or 9:00 p.m. During the period Captain Buscher remarked·"' 

. to Lieutenant Ramsey that "they can't try him for a court-martial on 
circumstantial evidence". Lieutenant Ramsey replied: ''W'ell, you, lmow 
what kind of chance he ld.ll have if they try it at Dalhart; he will pro­
bably, he won't even get ta the Cour~_ l!o~e1.the people have a Court of 
their own11 • Later Captain Buscher said, trwhy tlon•t you come clean -1(- * * 
I understand they will probably drop the rape charge and the sodOIJzy" charges. 
Since Mrs. Peeples.~~ing a respectable lady at the time, they muld not, 

·w.mt anything ,serio~ to get out about i t 11 (R. 195-198, 216-220) • 
.· ··::. ­

. ~ ,._ .._: 

. · ·· On 2 April 1944 the accused was again interrogated. He was 

brought to the Provost Marshal's office at about 5 :30 p.m. after having 

eaten only two mouthf'uls of his dinner•. His account of the treatment he 

was accorded was as follows: 


"Well, the Colonel and the FBI man, they questioned 
me the most*** Lieutenant Siegel was writing it down
* * * The Colonel would ask me a questi'on. I would say 
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I did not lmow or was not sure or could not 
answer. He says: 1You know damn well you do; 
you are just lying about it'. So, I said: 'No 
sir 1 • I w:, ulg_ fJ;f off the handle and would say: 
1Yes' -~- -;,. .,:- LTh~ civilian asked me questions 
and kept tapping me on the knee. 11 

. 
The accused was told that he could not "get a lawyer until after the 

questioning is over with". Everything in the statement obtained from 

him that day was false, except the admission that he had struck Mrs. 

Peeples (R. 200-201, 220). 


He had been drinld.ng regularly since he first moved to New 
York City and his consumption of liquor had become "pretty heavy" after 
he had been stationed at Baltimore. When drunk he was incapable of 
sexual intercourse, because he "could not get an erection" (R. 203, 20?). 

The last w.i. tness for the defense was Captain N. J. Eggeling 
of tha Medical Corps, a neuropsychiatri.st. He examined the accused as to 
the events of 29 March 1944 on two occasions. On the first the accused 
was in a normal condition; on the second ha was under the influence of 
sodium a.mytal. In both instances he failed to recollect anything that 
occurred after he struck Mrs. Peeples and his stories, although told 
several days apart, were identical in all other respects. Captain 
Eggeling, relying upon experience, was convinced that this consistency 
was "conclusive" evidence of tha truth. He was also of the opinion 
that over-indulgence in alcohol will in the case of many iridivi.duals 
render the consumer unconscious am will result in a loss of memory. 
He believed the accused to be sane at the tim of trial and that the 
type of insanity wi. th which the accused's mother was afflicted was not 
hereditary (R. 226-232). 

5 • . On reruttal the prosecution introduced evidence affirmatively 
' 	showing the voluntary nature of the statement dated 2 April 1944. Each 

and every one of.the charges of coercion and inducement made by the accused 
was specifically denied by the testimony of Lieutenant Siegal and Captain 
Sneed (R. 233-246). 

6. Speci.fi.cation 1 of Charge II alleges that tha accused did 

non or alx>ut 30 March 1944 'With intent to commit a 
felony, viz, sodomy, comnit an assault upon Mildred 
Peeples by 'Willfully and feloniously striking the 
said Mildred Peeples upon ano. about the ,head, body 
and face l'd.th a shoe or other hard object, and with 
his fist." 
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Specification 2 alleges that the accused did on the same day and in 
like manner commit an assault with intent to commit rape upon 16.ldred 
Peeples. Specification 4 alleges that the accused did "on or about 30 
Y.arch 1944 conmit the crlme of sodomy by feloniously and against the 
order of nature having sexual connection with Mildred Peeples, a human 
being, by then and there vd th his penis penetrating the mouth of 
Mildred Peeples". These various acts were set forth as violations of 
Article of War 93. 

The record depicts a series of wanton and brutal assaults by 
the accused upon Mrs. Peeples, the prosecutrix. No provocation of any 
kind or nature was offered by her. Incited by drink and lust, he struck 
her a cowardly blow from behind mich dazed her and deprived her 
momentarlly of the power to resist effectively. His intent was soon 
made ma.'lifest~ Only the narrmmess of the aisle prevented him from 
raping her in her helpless condition. When he realized that he could 
not separate her leg~ sufficiently in the cramped space available, he 
gave full proof of his contemptible and degraded nature by thrusting 
his penis into bar mouth and forcibly and against her will completing 
a sodomistic sexual act. 

Later, after the drive to the vicinity of the railroad tracks, 
the same nefarious pattern of conduct was repeated. Once again he at ­
tempted m penetrate bar vagina with his sexual· organ, but his purpose 
was at least in part defeated by the rigidity of her body. Frustrated 
in his design to commit rape, ha compelled her to submit to a. second 
act of sodomy per 2!!,. 

II Bull. JAG, Mey 1943, P• 188, sec. 451 (2), states that: 

"In seeld.ng the motive of human conduct, the 
court need not be llmi.ted to the direct evidence; 
inferences and deductions from hwnan <:onduct may 
properly be considered where they flow naturally 
from the facts proved." 

In the instant~ case there is no need to rely upon inferences., for the 
intent motivating the accused's assaults is expressly revealed by the 
conduct which followed. Twice he tried to accomplish normal inter- ._ _· 
course -with her, and failing that he twice coerced her into yieiding 

, 	her bocy to him for s:>domistic purposes. The assaults accordingly were 
clearly made with intent to commit rape and to commit sodomy. Whether 
the accused used a shoe, as Mrs. Peeples contended, or his fist., as he 
insisted, is imma terlal. · 

http:seeld.ng


(145) 


Proof of intent is not a necessary element of the crime of 
sodonv. The act alone establishes the offense. The accused twice 
within an hour inserted his sexual organ into Mrs. Peeples' mouth and 
twice ejaculated therein. This despicable ronduct was against the 
order of n~ture and constituted sodomy~ .2.§.• 

In paragraph 126 of the 1ianual for Courts-Martial, 1928, the 
"general rule of law" is stated "that voluntary drunkenness, whether caused 
by liquors or drugs., is not an excuse for crime connnitted Viirl.le in that con­
dition; but it may be considered as affecting mental capacity to entertain 
a specific intent, where such intent is a necessary element of the offense". 
This principle does not aid the accused. The testimony of his drinking 
companions concerning his condition was largely surmise based upon the 
quantity of liquor consumed rather than upon his demeanor and speech. On 
the other hand, Mrs.• Peeples was of the opinion that 11he just had enough 
liquor to make him rather 'cocky' and just 'brave'" (R. 38). The court 
in the exercise of its judicial function chose to believe her, and its 
detennination cannot be said to have been erroneous. The findings made 
by Captain Eggeling with the aid of sodium amytal cannot be given any 
legal weight. The law, as yet, does not admit evidence obtained by. the 
use of lie detecting drugs or paraphenalia: i'lbarton, Criminal Evidence, 
Section 1429, citing State v. Hudson (Mo) 289 S.W. 920. 

?. Specification 3 of Charge II alleges that the accused did "on or 
about 30 llarch 1944, by force and violence and by putting her in fear, 
feloniously take., steal and carry away from the person of the said 11:i.ldred 
Peeples a wrist watch, value about i150, the property of the said Mildred 
Peeples; and about $4 lawful money of the United States., the property of 
A. P. Edwards and Herbert L. Peeples, Dalhart, Texas". This offense was 
also laid under Article of War 93. • 

Robbery has been described as 11 the taking w.i. th intent to steal, 
of the personal property of another, from his person, or in his presence, 
against his will., by violence or intimidation11 (M.C.M., 1928, par. 149f.). 
All of the elements inherent in this definition have been proved beyond 
a reasonable doubt in this case. One ·ne~d only glance at the photographs 
of Mrs. Peoples attached to the record as exhibits to appreciate the vio­
lence employed by the accused. After her encounter with him, her face 
was a mass of abrasions and lacerations and her head was disfigured by 
a severe scalp wound. Both the money and the wristwatch were taken from 
her person, and his disposition of them- clearly shows an intent to de­
prive her permanently of their possession and ownership. The value of the 
wristwatch has been stipulated to., and the amount of cash stolen by him 
has been shown to be somewhat in excess of $4, the sum alleged in the 
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Specification. Since as already noted in paragraph 6 the evidence shows 
that the accused was not so drunk as to preclude his formulating a 
specific intent., the defense of drunkenness is of no avail. 

8. The attack made by the defense upon the voluntary character 
of the accused's statement of 2 April 1944 is not supported by the re­
cord. The evidence adduced by the prosecution refutes all intimations 
of coercion or improper inducement. But., even if the statement were ex­
cluded, more than ample evidence would remain to support the findings of 
the court. 

9. The record shows that the accused is 25 years of age, and that 
he enlisted on 19 January 1940 for a period of three years which was 
subsequently extended to the duration of the war plus six months. 

10. 'rhe· court was legally constituted. No errors injuriously af­
fecting the substantial rights of the accused ·v.ere committed during the 
trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings of guilty and the sentence 
and to warrant confirmation thereof. ·• · 

flb&: !,~dge Advocate • 

• AA~~ ,Illdg~ Aawcate. 

~~,£,,. rt , Judge Advocate. 
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ViAR DEPARTMENT 
{14?)ArIDiY' Service Forces 


In the Office or The Judge Advocate General 

Washington, D. C. 


SPJGV 
CM 258845 

UNIT:i:l:D STATES 

v. 

Private SYLVESTER DAVIS 
(38235181), Section F, 
2534th Arm:, Air Forces 
Base Unit. 

, 9 AUG 1944 
ARMY AIR FORCF.s 

CENTRAL FLYING TRAINING COMMAND 
Trial by G.C.M., convened at 
San Angelo Army- Air Field, 
San Angelo, Texas, 9 June 1944. 
To be hanged by the neck until 
dead. 

OPINION of the BOARD OF REVIEW 
TAPPY, HARviOOD and TREVETHAN, Judge Advocates 

1. The Board or Review has examined the record of trial in the 
case of the soldier named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi ­
cation: 

C~GEa Violation or the 92nd Article of War. 

Specification: In that Private Sylvester Davis, Section F, 
2534t~ Army Air Forces Base Unit, did, at s·an Angelo, 
Texas, on.or about 'Z7 May 1944, with malice aforethought, 
willfully, deliberately, feloniously, unlawfully, and 
with premeditation kill one Peggy Lou .Arnold, a human 
being by striking her with his fists and by kicking and · 
stamping her on the head and body with his feet. 

He pleaded not guilty to and-was found guilty or the Specification and 
the Charge. Evidence of one previous conviction was introduced. He 
was sentenced to be hanged by the neck until dead. The reviewing 
authority approved the sentence arid forwarded the record ot trial for 
action under Article of War 48. · · 

3. Competent evidence offered by the prosecution shows that 
about 9 p.m. on 'Z7 May 1944, Mary Whitley, a sixteen year old colored 
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girl who had been keeping company with accused for about four months, 
was conversing with a soldier in front of Walker's Barbecue Pit, an 
eating establishment situated in the so-called Sharp End section or 
San Angelo, Texas, a colored business district. Accused approached 
and interrupted the couple, informing the soldier that lfia.cy was his 
"woman" and that he objected to her talking to the soldier. The 

' 	 latter thereupon challenged· accused to fight but he declined the 
offer (R~ 40, 44-46). Thereafter accused proceeded to accompany 

. Mary to her home located on 11th Street just orr Chadbourne Street, 
interrupting their journey for a brief interval when they stopped at 
a gin on Farr Street to indulge in sexual relations (R. 46, 47, 50, 
51). After leaving Walker's Barbecue Pit accused told Macy he was 
going to cut her throat and also that of the soldier with whom she 
had been talking but apparently she treated his remark lightly. 
Later during their walk accused asked Mary if she still wished to 
marry him and she replied in the negative (R. 53). 

As they proceeded north on Chadbourne Street on the west 
side of the roadway, they came upon a white girl waiting for a bus 
on the corner of 9th and Chadbourne Streets and accused, passing · 
within five feet of her, turned to smile at her (R. 54-56) .- · This 
white girl was Peggy Lou Arnold, 20 years of age. She lived with 
her mother and one or her sisters and had just been visiting a mar­
ried sister living in the vicinity having left shortly after 10 p.m. 
to obtain bus transportation to her home. She was clothed in a red 
sailor dress. and tan jacket (R~ 98, 130, 135-1/41, 162, 163)· •. After 
passing Miss Arnold accused ~sked N.acy it she disbelieved that he 
would knock her down and she replied affirmatively (R. 56). They 
continued walking north on Chadbourne Street and as they approached 
10th Street accused left Mary abruptly, stating he was going to 
return to camp (R. , 57). During the walk from Sharp End, both before 
and after the interlude at the gin, accused had been arguing with 
Mary and by his behavior indicated he was angry with her (R. 93-95}. 
Accused had the odor of liquor about him and he acted as if he 
were "high" although he did no drinking during the walk which he 
negotiated without any assistance from Macy (R. 83, 94, 96, 97). 
A~parently, after passing Miss Arnold, Iviacy told accused she was 
going to return to Sharp End, .later that night which further 
incensed accused (R. 97). : . · 

After accused left Mary near 10th Street he retraced his 
steps, proceeding south on Chadbourne Street. Mary followed him 
for a few paces and then slipped between two buildings bordering 
the sidewalk from where she observed accused walk to Miss Arnold who 
was still standing at the bus stop and talk to her for a minute or 
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so (R. 57, 59, 60, 61). The bus stop was located on the northwest 
corner of 9th and Chadbourne Streets. On the southeast corner or 
this intersection there was an ice station of the West Texas 
Utilities Company, operated by n1r. A. B. Crawford (R. 15, JJ). 
The intersection was illuminated by an overhead street•light 
suspended in the middle or the intersection. The front or the 
ice station was illuminated by four 100 watt lights (R. 'Zl). It 
was about 10:30 p.m. when accused accosted Miss Arnold at the bus 
stop. 1ir. Crawford was in the engine room of his station preparing 
to close business for the night and his wife was awaiting him as 
she sat crocheting on the platform in front of the station (R. 19, 
104). Suddenly Miss Arnold was heard to scream. Mrs. Crawford 
looked across the road, saw her lying on her back in the gutter near 
the bus stop and saw the accused step from the curb, raise his foot 
and bring it crashing into Miss Arnold's face (R. 104-106, 10$). 
Iw:rs. Crawford screamed to her husband to call the police and, as he 
peered from a window in his ice station, he saw accused stamping 
Miss Arnold in the face as she lay helpless in the gutter across 
the street (R. 18-20, Jl, 104, 107). 

After ?firs•.Crawford scream9d accused looked up and then 
bending down he grasped Miss Arnold either by an arm or a leg, and 
began to drag her around the corner onto 9th Street. He dragged 
her west on 9th Street a distance of some 80 or 90 feet from the 
intersection and began to kick her and stamp upon her face (R. 21, 
57, 61, 67, 89, 106, 107). Nirs. Crawford screamed aga~n and ran to 
Chadbourne Street through the driveway of the ice station. Accused 
ceased his vicious assault on Miss Arnold, took two or three steps 
toward Mrs. Crawford, halted, nheeled about and began to run west 
on 9th Street "kind of scraping his feet on the ground" as he ran as 
if he were attempting to clean something from his shoes (R. 107). 
When Mary Whitley saw accused stamp Miss Arnold in the face and 
then drag her around the corner down 9th Street, she rushed dQwn 
to a vacant lot on the northwest corner of the intersection, saw 
accused kick Miss Arnold some seven times as she lay alongside 
the roadway on 9th Street~ and shouted to him to leave her alone 
(R. 57, 64, 65, 99; Ex, 6J. Thereafter she saw accused deal Miss 
Arnold another blow with his foot and then run in a westerly 
direction on 9th Street aWa:J' from the ice station (R. 65). Mary 
Whitley hurried to Miss Arnold, saw her lying on her back.with 
her face covered with blood and then ran to the ice station to 
have an ambulance summoned (R. 28, 57, 73). · 

In the meanwhile Mr. Crawford had dialed'the telephone 
several times to call the police but the line was busy. Mrs. 
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Crawford entered the ice station immediately after accused had 
left the scene and he told her to continue to dial for the police. 
Thereupon he picked up an iron rod and started across Chadbourne 
Street to 9th Street and saw accused running west on 9th Street 
(R. 21, 108). Mrs. Crawford soon made connection with the police 
station and then called for an ambulance. Within a few minutes 
three members of the military police, Staff Sergeant Holder and 
Sergeants Houchins and Loter, arrived at the scene (R. 26, 108, 
109, 115, 164) • They found Miss Arnold lying on the north side 
of 9th Street about 30 yards from the Chadbourne Street intersection. 
She was unconscious, stretched prone on her back with her feet 
pointed toward Chadbourne Street. Her dress was raised midway 
between her knees and thighs, her face was bloody and she gasped 
for breath as she lay in the road (R. 110, 115-11'9, 163, 164). 
Shortly thereafter Y.r. G. C. Cannon, a funeral director for 
Johnson's Funeral Home in San Angelo, arrived and noticed that 
Miss Arnold was lying in a muddy portion of the roadway with mud 
plastered in her hair and splattered on her face (R. 127, 128). 
Staff Sergeant Holder remained at the scene while Sergeants Houchi.ns 
and Loter drove west on 9th Street in the direction accused had 
gone (R. 109, 116). They drove out 9th Street to Randolph Street 
and as they turned south on Randolph Street Sergeant Loter observed 
two individuals in the opposite direction near the intersection of 
10th and Randolph Streets. They turned and proceeding north on 
Randolph Street they came upon accused walking across 10th Street, 
about four blocks from the scene of the crime, and promptly placed 
him under arrest (R. 116, 117, 164, 165). Only about twelve minutes 
had elapsed from the time the milita17 police left the police station 
until accused was e.pprehended (R. 118). Accused was not drunk when 
apprehended. He gave his name and intelligent answers to questions 
asked him, did not stagger and did not appear to be disheveled or 
excited (R. 122, 123, 133, 166). 

Accused was taken to the.police station at the City Hall 
where it was observed that his shoes and socks were splattered with 
blood as were the lower six or eight inches of his trouser legs 
(R. 119, 120, 131, 132). Within ten minutes thereafter he was taken .. 
to the guardhouse at the air field and when examined there he was· 
found to be without socks, his shoes were not as muddy as when he 
first appeared at the police station, and the lower eight inches of 
his trouser legs were wet, the bloodstains formerly observed being 
invisible (R. 121, 122, 165). There was a wash basin in that part 
of the City Hall where accused had been confined for the few minutes 
prior ~o his transfer to the air field (R. 125). 
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In the meanwhile russ Arnold had been promptly removed 

in the ambulance to Shannon Hospital where she was administered. to 

by Dr. L. M. Wiig (R. 128). Her face was bloody and, along with 

her hair and clothing, was covered with mud. She r1as unconscious 


. ahd breathing heavily. There was a deep irregular laceration 
extending over the right eye and across the bridge of the nose. 
Her eyelids, forehead and face were swollen considerably. She 
had a deep.laceration on her upper lip, a smaller one on the lower 
lip and a deep laceration on the underside of her chin. Her upper 
jaw was freely movable in all directions due to fracture of the 
facial bones and her nose likewise moveable due to fracttu'e of its 
bridge. Blood dripped from her facial lacerations (R. 152, 153). 
X-rays taken the following morning revealed more completely the 
extent of her injuries. She was suffering from a multiple 
fracture of the facial bones, the nasal bone had been torn free, both 
maxillary bones had been torn free and were fractured, the fracture 
of one extending into the cranial vault, and the outer table of the 
frontal bone in the frontal sinus area was also fractured (R. 153, 
154). Sheecpired at 3:20 p.m. on 1 June 1944, the cause of her 
death being compound fractures of the skull and facial bones, 
cerebral contusions and a cerebral nasal fistula all resulting 
from violent blows struck by some sort of a blunt instrument (R. 155, 
156). 

Lieutenant Ernest A. Conno.lly, Police Prison Officer at 
San Angelo Army Air Field, who participated in the investigation 
of this crime found a few strands of hair on the shoes accused was 
wearing when apprehended. He obtained several strands of Miss 
Arnold's hair at Shannon Hospital and took both specimens to the 
State Department of Public Safety. There they were subject to 
microscopic examination by George W. Lacey, a chemist for the 
department, and he testified it was his opinion that the two samples 
came from the same person (R. 142-144, 146). He also subjected 
portions of the legs of the trousers accused.was wearing that night 
to a chemical analysis and determined that the bloodstains on them 
were human blood (R. 144, 147, 148). 

On ZJ May 1944, prior to the deat_h of Miss Arnold, 
accused was taken to the office of Major Owen D. Barker, the 
investigating officer appointed in the case. Major Barker explained 
to accused that he was not to be influenced by the fact that he was 
present before an officer and that he could make a statement or not 
as he wished. He was informed that any statement he might make could 

,be used against him in the event of trial. No promises were made to 

-5­



(152) 


accused to induce a confession~ Thereafter accused n:ade a voluntary 
statement, the essential portions being as follows (R. JJ+9, 150; 
Ex. 18). Accused went to the town of San Angelo on the evening of 
27 ?.lay 1944 accompanied by another soldier, "Lewis" Alfred, and during 
the evening he consumeq. a quart and a pint of wine interspersed with 
"quite a few bottles of beer". Thereafter he met Hary Whitley in • 
front of Walker's Barbecue Pit where she was talking to another 
soldier.· Accused had been dating Mary for the past two or three 
months. She had previously asked accused about marrying her but he 
had given evasive answers. He commenced walking toward Mary's home 
with her, she having agreed to conduct him to a bus stop or bus station. 
During the journey they engaged in sexual intercourse. Thereafter 
they passed a bus stop where a white girl was standing. About four 
steps past the bus stop accused told }.~ry he was not going to marry 
her and then left her•. He was mad because she had taken him out of 
his way and not to a bus station to obtain tre.nsportation to camp. 
He returned to the bus stop and inquired of the white girl the way 
to camp and she stated she knew nothing about his camp. ·'Then he struck 
her. 11 I don't know why I hit her. It was just meanness is all I 
can say". She fell to the ground and "I guess I stamped her, too". 
11 I stamped her once or twice 11 • Accused did not move the gir1 after 
she fell nor did he put his hands 11near her any place". He heard 
a woman scream and shout 11 quit that11 whereupon he left the scene of 
the assault. Accused had smoked a peculiar cigarette earlier in 
the evening. Years before he had smoked hemp and reefer cigarettes 
and knew that this one was not a 11real cigarette". When accused was 
in the police station he washed his shoes and trousers to remove the 
mud upon them and left his socks on a window sill when he was taken 
from there to San Angelo Field (Ex. 18). 

After Miss Arnold's death, new charges were prepared 
charging accused with murder and Major Barke):7., again appointed 
to investigate, visited accused at the hospiial where he was con­
fined because of an intestinal disorder. Accused was instructed 
that he was now charged with murder, that he was privileged to 
remain silent, that if he wished to make a statement it must be 
voluntary and that any such statement could be used as evjdence 

. uponirial of the charge. Thereafter accused voluntarily made a 
statement, the essential portions of which are as follows (R. 159, 
160; ·Ex. 19) • As i1:ary lihitley and he were walking to her home on 
Z7 rv:ay 1944, Mary asked accused for. money and he stated he had 

, none. Mary then suggested she could obtain money if accused would 
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help her and, as they passed f:.!iss .Arnold standing on the corner, 
Iv;:ery suggested th&t accused strike her to give tiary an opportunity 
to steal her money. They continued a little further before accused 
returned and accosted Hiss Arnold asking her if he was proceeding 
correctly to the Concho bus station and she replied that she did 
net know. Thereupon accused struck her, kicked her once and promptly 
left the scene when Mary reported someone was approaching. He denied 
dragging her or touching her thereafter. i'ihile at the police station 
he washed mud from his trousers and shoes, removed his shoes ·and 
socks believing he would be there for the night and left his socks 
someplace around the bed. He also denied taking 1:iss Arnold's 
purse (Ex. 19). 

4. The defense introduced evidence to show that about 5:15 
p.m. on Z7 Ii:ay 1944 accused and Private Louis Alfred arrived in 
San Angelo and, in company with Sergeant Preston Green, purchased 
a quart and a pint of wine (R. 168, 170, 177). They constuned the 
pint of wine and, purchasing a few small bottles of beer, began to 
_drink the quart of wine along with the beer in a little shop in 
Sharp End. They eventually adjourned to another establishment known 
as Gay Paree and continued drinking. Sergeant-Green left the group 
about 8:30 p.m. e....~d around 9:15 p.m. Private Alfred separated from 
accused in front of the Gay Paree (R. 168, 169, 171-173, 177, 178). 
All told accused had consumed about three bottles of beer and a share 
of the quart and pint of wine in which all three had indulged. When 
Private Alfred left him, accused was somewhat intoxicated but was 
not drunk. He did not stagger and he understood everything Private 
Alfred said to him (R. 169, 170, 173-176). 

After ha.vine been properly warned of his rights accused 
elected to take the stand and testify under oath. He asserted 
that the first statement he had, given (Ex. 18) was true but that 
the second one (Ex. 19) was not (R. 180). ile had fabricated the 
second story because he was fearful he would be,charged with rape 
(R. 182, 196). He remembered walking behind the gin with Hary and 
also passing rass Arnold as she was st..".nding on the corner (R. 18/+). 
He was arguine with I,iary during the walk, protesting that he would 
not marry her bec·ause he was displeased at her conduct -nith other 
men. He left her after proceeding a few steps past Miss Arnola. 
because he had been drinking and wished to avoid trouble with r.lary 
(R. 185, 189, 195). Thereafter he approached Miss Arnold, asked 
her what bus he should ta.ke to return to camp and what time it was. 
After she replied she did' not know he struck her with his fist, 
knocking her into the street. He then dragged her down 9th Street 
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a distance of some eight feet and kicked her (R. 186, 187, 198­
201). His only excuse for his acts was that he bad been drinking 

more than he should have (R. 188, 204). 


5; Murder is the unlawful killing of a human beine: with malice 

aforethought. liia.lice aforethought exists when the act causing death 

is coupled with an intent to cause death or grievous bodily harm to 

a person or knowledge that the act will probably cause the death of 

or grievous bodily harm· to the person assaulted (r.:cr,:, 1928, par. 148§.). 

Tl:re existence of malice aforethought is conclusively established by 

the evidence. There is no question of the sanity of accused. He was· 

observed by a Board of Officers, appointed to examine into his mental 

condition, over the period of time from .31 1Iay 1944 to 8 June 1944. 

The Board found accused to have a mental age of between six and seven 

years and to be sane at the time of the examination and sane at the 

time of commission of the crime, being capable at bo.th ti.-nes of 

realizing right from wrong and of adhering to the right. He was 

also found to be capable of assisting his counsel in the conduct of 

his defense. 


Voluntary drunkenness is no excuse for crime but it may be 
considered in determining whether accused possessed mental capacity to 
entertain the requisite specific intent (:t.'.CI1i, 1928, par. 126~). It is 
apparent on the record, even from accused's own testimony, that, although 
he had been indulging in alcoholic beverages, he was unquestionably 
sufficiently sober to know what he was doing when he committed his wanton, 
brutal and vicious assault upon Liiss Arnold. The evidence abundantly 
sustains the findings of guilty of the Charge and Specification. 

6. The accused is about 25 years of age. He was inducted into 

the military service on 31 August 1942. 


7. The court was legally constituted and had jurisdiction of the 

person and the offense. lfo errors injuriously affecting the sub­

. stantial rights of the accused were connnitted during the trial.· In the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the findings of guilty, legally sufficient to support the 
sentence an~ to warrant confirmation of the sentence. Death or 
imprisonment for life, as a court-martial may direct, is mandatory upon 
conviction of a violation of Article of War 92. 



(155) 

. SPJGV 

CM 258845 

1st Ind. 

War Department, J • .A..G.o., 19 .AUG 1944 - To the Secretary of War. 

l. Herewith transmitted for the action of the President are 

the record of trial and the opinion of the Board of Review in the 

case or Private Sylvester Davis (38235181), Section F, 2534th Army 

Air Forces Base Unit. · 


2. On 2 August 1944 all of the original members of the 
, court-martial which tried accused reassembled in revision pro­

ceedings to determine whether the vote of the court on the findings 
of guilty was unanimous. In such proceedings the court declared and 
affirmed that the vote was unanimous and amended the record to show 
that at the previous session all members present at the time the 
vote was taken concurred in the findings or guilty of the Specific­
ation or the Charge and the Charge alleging murder. Thus the vote 
on the findings of guilty is in conformity with the recent federal 
court decision in the case of Hancock v. Stout. There is no reason 
why the President may not now confirm the sentence or take such 
other action as he may thiDk proper • 

.3. I concur in the opinion· of the Board of Review that the 

record of trial is legally sufficient to support the findings ot 

guilty, legally sufficient to support .the sentence and to warrant 

confirmation of the sentenc e. Accused brutally murdered one 

Peggy- Lou Arnold, a girl 20 years of age, by knocking her to the 

ground with a blow of his fist and then vioiously stamping upon and 


-kicking her about the face and head. I find no extenuating or miti ­
gating circumstances to warrant clemency and accordingly recommend that 
the sentence be confirmed and carried into execution. 

-4. Inclosed are a draft of a letter for your signature trans­

mitting the record to the President for his action, and a form or 

Executive action designed to carry into effect the recommendation 

hereinabove made, should it meet with approval. 


Myron c. Cramer, 
Major General, 

.The Judge Advocate General. 
3 Incle. 

Incl. 1 .. Record or trial. 
Incl 2 - Drt. ltr. tor sig. S/W. •Incl 3 - Form ot·action•. 

(Sentence confirmed. G.C.M.O. 645, 8 t:ec 1944) 





(157) 

-wAR DEPARTMENT 

Army Service Forces 

In the Otfice or The Judge Advocate General 


Washington, D. C. 


SPJGV 

CM 258871 


15 JUL 1944_ 
UNITED· STATES 	 ) MII,IfiRY DISTRICT OF WASHINGTON 

) 
v. 	 Trial 'b3' G.C.M., convened atr Fort Belvoir, Virginia, 14 

Private EARLL. WISSE ) June 1944. Dishonorable dis­
(33875185) ·,: Co~ B, charge and -confinement ror 
5th Engineer Training_ {. lire. Penitentiarf. 
Battalion:, ·J.r,q Service · )_. 
Forces Training Center.· ) 

I·.. 	 ) 

REVD.il by the B0lRD OF REVn.iY 
_ UPPY, HARWOOD and TREVETHAN, Judge Advocates 

1. The record ot trial 1n the case bf the soldier named above 
-has been exam1 ned by the Board or Review~ 

2. The accused was tried upon the following Charges and Speci-. 
ficationsa · 

CHARGE Ia Violation ot ·the 92nd Article ot War. 

Speciticationi .... In that Private .Earl L. Wisse,· Compa?JT B,. 
Firth Engineer Training Battalion, _A.rllijr Service Forces 
Training Center, Fort Belvoir, Virginia; did, at · 
Washington, District of Columbia, on or about 8 May 
1944 at about 12:30 A.M., torci~ and feloniously' 
against her will, have carnal knowledge of Lola Ma3' 
Sellman, 2429 Christi8.Il Street, Baltimore, Maeyland. 

CHARGE II: Violation or the 93rd Article or War. 

- . 


SpeciricJtion la In that Private Earl L. Wisse, * * *, 
_did, ~t Washington, District or Columbia, on or about 
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8 Jfiay 1944, at about 12:30 A.M., by force and violence 
and by putting her in fear, feloniously take, steal 
and carry away from the presence of Lola May Sellman, 
2429 Christian Street, Baltimore, Maryland, one hundred 
and fifty dollars ($150.00) lawful currency of the 
United States, consisting of one (1) one hundred-dollar 
($100.00) bill, two (2) twenty-dollar (~20.00) bills, 
and one (1) ten-dollar bill, the property of the said 
Lola May Sellman~ value about one hundred and fifty 
dollars ($150.00J: 

Specification 2: In that Private Earl L. Wisse,***, 
did, at Washington, D. o., on or about 8 May 1944, 
with intent to comnit a felony, viz, sodomy, commit 
an assault upon Lola May Sellman by willfully and 
feloniously forcing the said Lola .May Sellman to have 
carnal connection, per os, with him, the said Earl L. 
Wisse. 

He pleaded not guilty to and was found gu:.lty of all Charges and 
Specifications. No evidence of previous convictions was introduced. 
He was sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances due or to become due and to be confined at hard 
labor for the term of his natural life. The reviewing authority ap­
proved the sentence, designated the United States Penitentiary, 
Lewisburg, Pennsylvania, as the place of confinement, and forwarded 
the record of trial for action under Article of War 50-~-. 

3. The evidence for the prose~ution is substantially as follows: 

While in Baltimore, Maryland, on 7 May 1944, the accused went 
several times to the s,tore of the National Peanut Corporation. On one 

. of these visits he asked Miss Lola May Sellman to go out with him that 
night. She did not give him an answer but when she got off work at 
about 9 o'clock that night accused was waiting for her (R. 8). Accused 
said he had to be back at his station at Fort Belvoir, Virginia, at 
11 o I clock and after walking around Baltimore for about an hour l!.iss 
Sellman agreed to accompany him as far as Washington, D. -c., she to 
return immediately • .Arriving in Washington by bus accused told Miss 
Sellman they would get something to eat and then go somewhere to talk• 

. They boarded a streetcar, but the car was stopped by an accident and 
they got off. They walked up an alley adjacent to a parking lot near 
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;Jackson Flace in the City of Washington. Here they halted and 
accused asked her to accompany him on a trip to New York, but 
she replied she already had a soldier friend in Seattle, Washington, 
and that she had enough money to go out there to see him and to 
return (R. 20). Accused pulled Miss Sellman's coat, which was 
thrown around her shoulders, from her and put it on the ground. 
At this time he also snatched her purse from her and she was 
worried and "started getting nervous" (R. 2:1, 28~. He then forced 
her to the ground. She struggled and succeeded in getting off the 
ground, but he pulled her down a~ain. This second time he pulled 
her panties down to her feet, got her dress up, and managed to 
penetrate her vagina with his penis. She does not know whether he 
.had an ejaculation. She was fighting accused during this time, and 
he stopped and said "if he couldn't do it that way he would do it 
the other way" {R. 10). Accused then placed his head between her 
legs and attempted to force his tongue in her vagina and his penis 
in her mouth, though he did not succeed in either effort (R. ll, 25). 
The struggle in the alley continued for about an hour and when iiiss 
Sellman succeeded in getting off the ground the fourth time accused 
noticed her forehead was bleeding, and she discovered her legs were 
bloody and she was bleeding from the vagina. Accused left to find 
a ladies' room for her to clean up in, saying if she were not there 
when he came back he would look for her in the bus terminal (R. 21). 
After accused left, Miss Sellman cleaned up as best she could and 
walked about a block where she met a man in a blue uniform, whom she .. 
thought was a policeman, and reported the matter to him. This man 
was a building guard. He called the police, who arrived in about 
fifteen minutes (R. 12). Just before accused left in search of a 
room where Miss Sellman could clean up he snatched her purse from 
her, looked in it, then handed it back to her. When she. got to a 
light and looked in her pocketbook, a wallet containing $250 which 
she had in the purse was missing (R. ll, 21). 

After the police arrived Miss Sellman accompanied them to 

the scene of the attack. There the wallet was found, but the money 

had been taken out. tiss Sellman was then carried to the Gallinger 

Hospital. 


Dr. Daniel C. Caruthers testified that when he examined 

Miss Sellman about 0300 on the morning of 8 May 1944 she appeared to 

be dirty and grimy, except for her face which was fairly clean. She 

had scratches on her forehead, on the backs of both hands and on her 

elbows, and abrasions about her back. She had dry blood around the 

vagina, and he found her hymen freshly ruptured and discolored. His 
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eumination showed Miss Sell.man to have been a virgin prior to the 
penetration causing the injuries (R. 40-43). 

Photographs taken on 8 May 1944 showing the condition of 
Idss Sellman' s elbows and back, and of the abrasions on the backs of 
accused's hands were pr.operly received in evidence (R. 36, 37, 38; 
Exg. 6, 7, 8). 

Two statements dictated and signed by the accused after he 
had been fully warned as to his testimonial rights were received in 
evidence as Exhibits 9 and 10 (R. 45, 49). In these statements the 
accused admitted that after considerable struggle, and against 11iss 
Sellman's will he made a penetration of her, but did not complete 
the intercourse. He also admitted that he took the money from the 
wallet in her purse without her consent. After leaving Miss 
Sellman he returned to Fort Belvoir, arriving there about 3:30 a.m. 
He remained on the post until he was taken into custody by the military 
police, the arrest being made at the post hospital wher~ accused was 
being treated for gonorrhea. .• 

In a statement made to Major Raymond W. DeLancey, the 
investigating-officer in this case, after full warning as to his 
rights on the premises, the accused stated he had taken $246 from 
a wallet belon~ing to Miss Sellman, the wallet at the time being 
on the ground ~R. 50). 

4. For the defense. 

After full explanation of his rights as a witness the 
accused elected to testify unde~ oath. The pertinent portions of 
his testimony are that Miss Sellman voluntarily accompanied him up 
the alley near Jackson Place, and that the act of sexual intercourse· 
was voluntary on her part, though she might have put up a little 
struggle. After the intercourse was started she saw he had no rubber 
on and told him to quit which he did (R. 59). Accused denied that he 
attempted any acts of sodorey- with Miss Sellman (R. 56). 

Accused admitted he took Miss Sellman's money without her 
permission (R. 57) and on cross-examination admitted he had been 
convicted for nonsupport for which he was sentenced to a penitentiary 
for more than a year, and that he also had been convicted or larceny. 
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5. The evidence shows that after making the acquaintance of 
Miss Lola May Sellman in Baltimore, Maryland, the accused had her 
accompany him to Washington, D. c. There he persuaded her to go up 
an alley with him near Jackson Place, where he forcibly had sexual 
intercourse with her and attempted an act of sodomy vd.h her. During 
this time he also forcibly took Miss Sellman's purse from her · 
possession and stole $250 from a wallet carried in the purse. 

6. The charge sheet shows that the accused is 25 years of age. 
He was inducted into the Army on 25 January 1944. 

7. The court was legally constituted and had jurisdiction of 
the person and the offenses. No errors injuriously affecting the 
substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally 
sufficient to support the findings of guilty of all Charges and 
Specifications and legally sufficient to support the sentence. A 
sentence of either death or life imprisonment is mandatory upon 
convict~on of rape in violation of the 92nd Article of War. Confine­
ment in a penitentiary is authorized by. the 42nd Article of Vlar for 
the offense of rape, recognized as an offense of a civil nature and 
punishable by penitentiary confinement for more than one year by 
Section 22-2807 of the District of Columbia Code. 

____.(_On..:...:l~e_a_v_e.}_____, Judge Advocate. 

'1ff~i-Jt¥(07'), Judge Advocate, 

"lp_....,....,~....._ ._....________ __,_____ ~c(.A.;(..,_..,_ Judge Advocate. 
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UNITED STATES 	 ) 

) 


v. 	 ) Trial by G.C.M., convened at 
) AFO 853, 9-10 June 1944. Dis­


Private OOVALDO PfflRI ) honorable discharge and con­

(10405867), Company H, ) finement for life. Peniten­

295th Infantry. ) tiary. 


REVIBW by the BOARD OF REVIEW 
DRIVER, 0 1CONNClR and Lor n::RHCS, Judge Advocates. 

1. · The record of trial in the case of the soldier named above has been 
examired by the Board of Review. 

2. The accused was tried upon the following Charges and Specifications: 
, 	 ' 

CHARGE I: Violation of the 92nd Article of War. 

11 H11Specifications In that Private Osvaldo Pietri, Company , 295th 
Infantry, did, at Guam.ca, :P. R., on or about 2 April 1944 
with malice aforethought, willfully, deliberately, feloniously, 
unlawfully, and with premeditation kill one Victor Padilla, a 
human being by shooting him with a pistol. 

CHARGE II: Violation of the 93rd Article of War. 

Specification 1: (:F'inding of 	not gullty). 

Specification 2: · In that Private- Osvaldo Pietri, Canparzy- "Hn, 295th 
Infantry, did, at the road from Guanica to Yauco on or about 
2 April 1944, by force and violence and by putting him in fear, 
feloniously take, steal and carry away from the person of 
Catalino Martinez a revolver the property of Catalino Martinez. 

He pleaded not guilty to all Charges and Specifications. He was found not 
guilty of Specification l, Charge II, and guilty of all other Specifications 
and Charges. He was sentenced to be dishonorably discharged the service, to 
forfeit all pay and allowances due or to become due and to be confined at 
hard labor for the term of his natural life. Evidence of a previous convic­
t~on by summary court-martial of absence without leave for two days in viola­
tion of the 61st Article of War was introduced. The reviewing authority ap­
proved the sentence, designated the United States Penitentia'l"V" Atlanta 
Gear · th 	 ' ·" ' ' gia, as e place of confinement and forwarded the record of trial for 
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action under Article of War 5<>½• 

3. The evidence for the prosecution may be summarized as foµ.ows i 
On the evening of 2 April 1944 the accused accompanied by another_ soldier 
and a civilian entered the 11Blue Sky11 bar in Guanica, Puerto Rico. The 
manager of the bar observed that accused carried ·a pistol underneath his 
shirt similar to weapons carried by the military police. The magazine had 
been ~emoved frcm the gun. The accused was well behaved in the bar, drank 
some beer rut was not intoxicated and left at about 7:30 or 6:00 p.m. (R.26-29) • 

At about nine o I clock that evening Carlos Hernandez Santana and 
Victor Padilla were on the beach of Guanica Harbor and saw two girls, one of 
them known to Santana as "Dor ca", walk by followed by .two men, Manuel Blasini 
and nMaximinon. Shortly thereafter a shot was fired in the direction of the 
"monument" and Santana arrl Padilla walked there to find out what had hap­
pened (R. 29-30). As they approached a "shack or house" near the monument, 
the accused, armed with a pistol, was "squatted" beside the building. He 
ordered them to put up their hands an::l. directed them to walk ahead of him, 
"Toward the mountain11 • As they were walking along a trail leading away from 

the beach, Padilla asked accused not to take them "that way" and turning back 

toward accused said "don1t take us under these conditions". The accused was 

about ten or twelve feet behind them and as Padilla was speaking accused 

fired the gun. Victor Padilla "fell and moved and said, •Oh my God' and 

died" (R.J0-32). Accused ordered Santana to keep on walking toward the 

mountain or he would shoot him and stated that he killed Padilla because "he 

had played the fool"• The_ accused showed Santana some bullets and stated 

•these are for you". He made Santana remove his shirt and trousers but later 
returned the clothes and directed him to turn around and walk back toward the 
town. When they returned to a place near the scene of' the shooting accused 
removed his necktie and bound SantanaI s hands in front of him. On four occa­
sions on the way back accused forced Santana to hide from passing automobiles, 
threatening to kill him if he did not obey. On arriving in Guanica accused 
took Santana past the bar to see if' people were "talking". The bar was 
closed a.id as they walked along the road accused forced Santana to hide with 

· 	him to avoid beir.g seen by the lights of' a passing car (R. 32-35). Jose 
Benito Acosta, Justice of the Peace in Guanica saw the two men running and 
left his car to follow them into a field. He caught up with Santana who had 
stopped running but· could not catch accused who went over a fence and dis­
apµ3ared (R. 13-15, 35). Santana stated that he had never seen accused prior 
to that night (R. 29). 

. While Lieutenant (j.g.) David Gelber, United States Coast Guard, 
was making his "c~eck upa of the Guanica dock at about 9:30 that evening 
he heard a shot fired from along the water's edge and saw two girls running 
from that direction. He went to investigate. and found "this body' lifeless, 
on the road. The deceased' s shirt was torn and f oat.prints around the body 
indicated to Lieutenant Gelber that a "scuffle• had taken place. He also 
found footprints leading away from the body toward the hills (a. 7-9). The 
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deceased was bleeding from a wound on the upper left side of his chest 
(R. 8, 10, 12). Jose Benito Acosta, arriving at the scene, identified the 
deceased as Victor Padilla and sent th~ body to the hospital for an . 
autopsy (R. 9-10). Judge Acosta testified that about an hour had elapsed 
from the time the body was discovered until he came upon Santana and ac­
cused in the field (R. 13-14). He estimated the place where the body was 
found to be about 50 yards fran the beach and about 300 yards from the 
edge of town (R. 16-17). 

The autopsy disclosed that the direct cause of death was "a profused 
hemorrhage of the· aortic and right pulmonary vein and artery" resulting from 
the bullet wound. The bullet entered on the left side of the chest in the 
"third intercosta.l space", followed a downward course to the right "lesioning 
the aorta", the big artery coming from the heart, perforated the middle and 
lower lobe of the right lung producing a profused hemorrhage, a.nd perforated 
the posterior part of the right side of the chest, fracturing the ninth rib 
posterior at its po:int of exit (R. 17-20). The doctor who performed the 
autopsy, was of the opinion that the deceased must have been in a "stooping" 
or "sitting" position lVhen the shot was fired as the bullet followed a demi­
ward course showing that it had been fired from a higher position than the 
point where it entered the body (R. 23). 

At about midnight on 2 April, Catalino Martmez, a watchman for the 
Scuth Puerto Rico Sugar Company, was riding a bicycle on the road from 
Guanica toward Yauco and came upon accused walking in the same direction. As 
he came alongside of accused the latter drew a pistol and 11 grabbed11 the handle 
bars of the bicycle. Martinez asked accused "are you crazy?tt and accused re­
plied that he was not but was go:ing to kill Martinez like he "killed that one 
back there". Accused "touched" Martinez around the waist and found a re­
volver which he took, ordering Martinez to turn back toward Guanica or he 
would kill him. The gun (Ex. A) was 'a .38 caliber Harrington and Richards, 
serial number 191476 (R. 39-42). 

On the afternoon of 3 April 1944 Private Victor F. Hernandez met ac­
cused at APO 853• During the course of their conversation accused offered to 
sell Hernandez a .38 caliber revolver which bore serial number 191476, and 
which he said was a gift from his uncle. The accused also removed a .45 
caliber pistol from his shirt and said he was in trouble, that he had killed 
sanebody in a fight at Guanica. Hernandez took the revolver to keep for ac­
cused and turned it over to Lieutenant Isaac Vergne (R. 44-48). 

It was stipulated between the prosecution, defense counsel and ao­
cused that if Captain George ·J. Weinstein, Chief of the Neuro-Psychiatric· 
Section, 298th Station Hospital, were present he would testify that accused 
was under observation from 1 June to 6 June 1944, that the examination cf 
accused revealed that he was sane, and at the time of the alleged offense was 
able to distinguish right from wrong and adhere to the right (R. 6). 

- 3 ­



(166) 

4. For the defense& . A sketch (Der. Ex. B) was received in evidence 

showing Guanica harbor and the general vicinity where the body of Victor 

Padilla was found (R. 65). 


The accused testified that he had been a resident of Yauco all of 
his life (R. 74) and that he had never been convicted of a crime nor disci­
plined for violation of Anny Regulations during his two years in the service 
(R. 66). . 

Accused testified that he left his station, Camp O'Reilly, on 
Friday, 31 llarch 1944, taking with him a service pistol that he had borrowed 
two days before for guard duty. He carried it over the week-end for no par·· 
ticular reason but to have it 'With him when he returned to camp (R. 83-86). 
He went to the ''Blue Sky'1 Bar at about; 6:30 p.m. on 2 April with his brother 
and. another soldier (a. 66, 80-81) for the purpose of recovering a ring 
that a girl named Dorca Centeno had obtained from him the previous Friday 
evening. She refused to return the ring at first but at about 9:.30 p.m. told 
accused she was going hoIIJ:'3to get it for him (R. 83, 86-87). Accused waited 
far about ten minutes and was in.formed that she had gone to the beach in the 
opposite direction from her home (R. 88-89). Accused stated that he went to 
look for her and on leaving the bar placed the magazine in his pistol but 
did not have a cartridge in the chamber of the weapon (R. 89, 94-95). 

The accused further stated that ·he walked along the beach and met 
Carlos Santana and Victor Padilla who asked where he was going; . He had never 
seen either of the men before and replied that he was looking for some 
friends. · As accused walked away they called him back and said they would 
shar him 'Where to find "the girls" (R. 66-67). They led accused into the 
woods for a distance and informed him he would have to pay money for locatirg 
the girls. While they were discul!lsi.ng the payment Santana "grabbed" him from 
behind and Padilla II jumped11 him from the .front., throwing him on the ground. 
They started searching his pockets and accused, afraid of injury to himsel!., 
took cut his pistol., pulled back the slide., and breaking away from his 
assailants fired a shot into the air. According to accused this was .the f:1rst 

·shot.fired from the pistol that evening (R.68., 72-74., 95) •. 

Accused further testified that he directed Santana and Padilla to 
walk ahead of him to the police station to report the assault and as they were 
walking along Padilla turned and "grappled" with him. Santana joined in and 
as the three of than had their hands an the gun, fighting for possession it 
"went off" and Padilla .tell (Re 68., 7S-76). Accused ordered Santana to ' 
continue the trip to the police station and had him remove his clothes 'to 
be certain he was not carrying a weapcn (R. 69). Santana "wanted to run" . 
so accused tied his hands as he was afraid if Santana escaped he would not 
be able to prove he had been attacked. On arriving in Guanica accused saw 
a number of people running toward him and being afraid they might attack and 
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possibly kill him he 1 ef't Santana and walkad down another street (R. 70, 
72-73). Accused denied that he threatened to kill Santana (R. 77). 

With reference to Specification 2, Charge II, accused testified 
that on leaving Guanica he had walked some distance when Martinez, riding 
a bicycle, approached and threatened to kill him with a revolver he held 
in his hand. Martinez told accused to hand over his pistol and accused 
h:iJn of killing a man in Guanica. Accused stated that he •gra.bbed• 
the revolver as he was, afraid and in the fight that followed he obtained 
possession of the weapon. He ordered Martinez to get on his bicycle and 
to "keep moving" (R. 70). Accused then continued on his way to Camp O'Reilly, 
a?Tiving there at about 4:00 p.m. and gave the revolver to Private Victor 
Hernandez for safekeeping (R. 90-93). 

Mr. Luis Gerard Mayer, Episcopal Minister, and Mt'• Luis A. Ramirez, 
municipal judge of Yauco, testified that they had known accused for approxi­
mately seven years, that he was trustworthy, of good moral character and 
enjoyed a very good reputation Ca. 48-51). Mr. Carlos Rivera Cordero, 
principal of schools in Yauca, stated that he had been acquainted with ac­
cused since he was a child, that accused lived with his parents in the 
_country, was a ve:cy good b~, associated with good people among whom he bore 
a good reputation (R. 51-52). Mr. Aracelio Vidal, elementary school 
teacher, had known accused since he had been in the second grade. Accused 
graduated from grade school in 1941, two or three months before he entered 
the Anny. While in s~hool accused was cooperative, helpful and always 
upheld the good name of the school (R. 52-53). 

5. The evidence shows that on 2 April 1944 the accused, armed with a 
.45 automatic pistol, held up Carlos Santana and Victor Padilla on the 
beach of Guanica Harbor, Puerto Rico, and forced them to walk ahead of him 
into the adjoining woods. When Victor Padilla turned back toward accused, 
protesting at being taken into the woods "under these conditions", the ac­
cused shot and killed him. 

The evidence further shows that following the shooting the accused 
held up Catalino Martinez on the road from Guanica to Yauca and took from 
him a .38 caliber revolver. Accused threatened to kill Martinez like he 
11killed that aie back there". 

Murder is the unla:wi'ul killing of a human being with malice afore­
thought• Malice does not mcessarily mean hatred or personal ill-will 
tcward the person killed. The use of the word "aforethought" does not 
mean that the malice must e:xist for my particular time before cOlmllission 
of the act, or that the intention to kill must have previously existed. 
It is sufficient that it exist at the time the act is canmitted. Malice 
aforeth,ought may mean an intention to cause the death or grievous bodily 
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hann to aey person, or knowledge that the act 'Which causes dsath will prob­
ably cause the death of or grievous bodily harm to any person, although s~ch 
knowledgG is accompanied by indifference whether death ,Pr grievous bodily 
hann is caused or not_ {MGM:, 1928, par. 1.48). . · 

The accused contended that Padilla and Santana attacked him, threw 
hilll to the ground and attempted to rob him, that he raised himself up from 
the ground and draw.i.ng his gun fired a shot into the air. He stated that 
he then made the two men raise their hands and walk ahead of him, int~nding 
to turn them over to the police for attacking him, that Padilla and Santana 
grabbed the gun and in the ensuing struggle the shot was fired that killed 
Padilla. Accused further .contended that· when he was returning to Camp 
O•Reilly to report the shooting Catalino Martinez attempted to arrest him 
for killing Padilla, that he was afraid of the revelver Martinez held in his 
hand, and after a struggle took the weapon away frcm him. 

The court disregarded the version of the murder and robbery as tcld 
by accused,. and coITectly so. Although there was but one witness to the com­
mission of each crilile, their testimony, when considered with the flight of ac­
cused, his admission that he had killed a man and other facts established 
by the evidence, is sufficient to show the guilt of accused. 

In the opinion of the Board of Review, the evidence shows that the 
homicide was comnitted by accused with malice aforethought, willfully, de­
liberately, feloniously, unlawfully, and with premeditation as alleged in the 
Specification, Charge I, and that accused robbed Catalino Martinez of a .38 
caliber revolver as alleged in Specification 2, Charge II. · 

6. 'l'he accused is now 20 years of age. The charge sheet shows that he 
was iniucted at 1''ort Budlanan, Puerto Rico, 24 July 1942. 

7. The court was legally constituted. No errors injuriously affect­
ing the substantial rights of the accused were committed -during the trial. 
In the opinion of the Board of Review the record of trial is legally suffi­
cient to support the findings of guilty and the selllience. A sentence either 
of death or of imprisonment for life is manda.tory upon conviction of murder 
in violation of Article of War 92. Confinement in a penitentiary is author­
ized by ~rticle of War 42 for the offense of murder, recognized as an offense 
of a civil nature and so punishable by penitentiary confinement by sections 
273 and 275 of the Criminal Code of the United States (18 U.s.c. 452, 454). 

'7k,;J_""'='_-:-:~-Yih~~-~··----·---~'Judge Advocate. 
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SPJOH 
25 AUG 1944 

CM 2S8883 

UNITED STATES ) ARllY AIR FCRCES TACTICAL CEmEa 

~ 
) . 

Te Trial 'b7 o.c.u., convened at 
ArJll1 Air Forces Tactical 

Private CHARLIE B. WILLIA.MS ) Center, orange Coum7,
(3Sl0S7S4), 9di'th J.rm:r Air ) Flori~, 12, 18,19 and 20 
Fcrces Base Unit C.A.vn), A:rlq ) llq 1944. To be hanged b7 
Air Forces Tactical Center, ) the mck until dead. 
Orlando, Florida. ) 

--·--­OPINION or the BOARD OF REVU.'W 
DRIVER,· o•camca and LOrTERHOS,Judge Advocates. -··----·-·------­

1. The Board of Rev:Ln has e:undned the record of trial in the case ot 
the soldier named·above and nbmits thia, its opinion, to The Judge Advocate 

. General. . . 

2. Tm accused was tried upon the, .toll.owing Charge and Speciticationsl 

CBARCJEa Violatim of tbe 92nd .A.rticla of "far. 

Specification 11 In that Pri.T&te Charlie B. 1'1111ams, 9<».ith ArtIJ1' 
Air Forces Base Unit (A'Viation), did,·at S011th .camp, Ar,q Air 
Forces Tactical Center, Orange Count7, Florida,· on or about · 
3 Kq 1944, ·11'1.th malice aforethought, 11'illfullT, daliberate]1', 
felonious~, mil~, and with premeditation, kill one 
Technical sergeant Hal'ard J. Robertson, 904th Amy Air Forces 
Base Unit (An.atim), a human being, 'b7 lhootiDg him 111th a 

. r:Lne. 

Specitication 21 In that Pr.t.Tate Charlie·B. W1ll1ams., 904th Ar,q 
Air Farces Base Unit (.A.viatim), did, at SCNth Camp, J.r,q Air 
Farces Tactical Cen;er, orange Comxt7, Florida.,· en or about 
3 Kq 191,4., ·with ma.lice· aforethought., willtul.l;r, deliberate~, 
telonioualy., mil~., and with premeditation, kill om 
Pr.Lval;e William (mtt) Robwon., 904th A't'llf/ Air Forces Base 
Unit (ATiaticn), a human being, b7' shooting him with a ritle. 

He pleaded not pil.t7 to and was found guilt7 ot the Charge and the Speci­
ficatic:a1. Evidence of 0D9 previous conviction 'b7 summary court-martial of 
absence without; leaTe tor three dqs was introduced. . He ,ru sentenced to be 
hanged 'b7 the neck until dead. The renewing authorit7 approved the sentence 
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a.ni forwarded the record of trial for action under Art;icle of war 48. 

3. Evidence for the prosecution: The accused was a member of the 
~th Base Unit (Aviation), a colored organization with 'ffllite officers, 
stationed at South Camp, Arrrr3' Air Forces Tactical Center, Orlando, Florida 
(R• .3S-.37). During the evening of 2 Kay- 1944, he·cama into the Union Bus 
station in Orlando and asked for a ticket to Augusta, Georgia. The ticket 
agent, Mr. Isaac s. Goodwin, ,ras about to sell him the ticket when he 
noticed the baggage man and also a cit)" policeman shaking their heads in a 
negative fashion. According to :Mr• Goodwin there was the "smell• of in­
taxicating liquor en the breath of accused and he was quite talkative and 
restless bxt otherwise there was notltl.ng unusual about him and 1n his 
opinion accused was not intoxicated. Mr. Goodwin delayed furnishing the 
tick0t and in a few minutes the policeman came back with a llhite milltal')" 
policeman who took charge of accused (R. 80-86, 92-9)). The military police­
man, Corporal Heney A. Ratajczak, asked accused his destination, inspected 
his pass, arrl, smelling liquor on his breath, told him that arq soldier who 
bad been drinking ,ms not allowed on a bus going any distance snd that he 
should get; .a cab back to camp and ccntinue his trip in the morning. It was 
then-about; 9130 p.ni.. He released accused but finding hi.a walking down the 
street a little later Corporal Ratajczak took accused back to the btls 
station ·and phoned for the colored military police to come a.rter him. Ac­
cused walked with a slight stagger but in Corporal Ratajczak•s opinic:n he 
was scber {R. 99-ld.i, 172). 

Private First Class 'Walter Pratt and Corporal Errol c. Jordan, 
colored military policeman, took accused from the bus station to the colored 
military police headquarters about 9a4S p.m. According to Jordan, Corporal 
Ratajczak told them that accused was •too drunk to ride a bus•. Jordan 
testified that; on the ffllY to headquarters accused and Pratt engaged in an 
argument and accused said that if he ns loclced up that night he would kill 
Pratt after he got ~ (R. 112-116, 142-146). .lccused "AS quite talkatiTe 
at the military police station am asked if' he could have a 8man to man• talk 
with Second Lieutenant Robert L. Bell, white officer in charge or the colored 
military police• Thq stepped outside and accused asked Bell 1lb.;y' the mili­
tary police were always mistreating people and said that he (accused) waa a 
•pag" an:i a gangster and nobod7 could "pick1 en him. Accused held up his 
fists in front of hill am said •Li.eutenant Bell., tr you take that bar and 
gun off I can even lick you". Accused said he was Jewish and asked if Bell 
was. He also said the colored man was abused and mistreated and that the. 
soldiers at South Ca.:13 bated "Captain Jlunn• (his ccmmumding officer), a 
lllfississippi craacer 1lbo hated negroes. .Accused was •in a hot temper" · 
a.Di verr talkative but after talking to him for 1S or 20 minm;es Bell fina.JlT 
quieted him and he screed to go back to camp. Bell testitied that accused 
had the odor o.t liquor on his breath but ha did not stagger am his speech 
was coherent, logical and relen.nt. Bell was o:r the opiDion that accused 
was not drunk CR. 129-137). Accused was ta.ken b7 Pratt and Jordan to South 
Camp lib.ere he 111as placed in the 11holdOYer•. On the ny to camp he ccetp}a1 ned 
about being mistreated., called Pratt a 1 snagger tooth son-of-a.-bitchae and 
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threatened to kill him. He resisted being locked up and it was necessary 

to use "force• on him. When he was finally lodged in the •holdover" he 

shouted "I wi.ll kill one of you son-of-a-bitches•. Pratt testified that 

accused 11had enongh whiskey 1n him to raise some hell• but was nat.· drunk. 

Jordan was of the opinion that accused 11&8 neither drunk nor sober 

(R. 117-121, 147-149) • 


·The "holdover" was located in Building T-405, a one-story structure 
about 20 feet b7 40 feet in size, housing the interior guard at South Camp. 
The building wu divided into two rooms of equal size, one of llhich was 
used as a prisoner's roan and the other- as a guard roan, the rooms being 
connected b7 a baITed door (R. 64-6.S, 190). - A drawing (Ex. lOA) of the 
floor plan of the b11iJd1ng was received in evidence (R. 66-67, 78). A map 
(Ex. 9) of Saith Camp sh01ling the location of various buildings including

T-40S was also received in evidence (R. 72-75). 


Secaid Lieutenant. Irwin W. Rainer, officer of the day at the air 
base on 2 llq 1944, inspect.ad the interior guardhouse at South Camp at about 
11130 p.m. Ba heard a loud disturbance within the prisoners• room, 
profane language an:i "banging" on the walls. Lieutenant Rainer flashed his 
light through an aperlure in the door into the prisoners I roaa and accused 
said, naet, that goddamned light out of my eyes" and continued his profanity. 
Lieutenant Rainer took out his pistol and remarked •l'his is a nice gun", 
"I would hate to have to use it". .lccu.sed became silent but when Lieutenant 
Rainer returned the gun to his holster, accused remarked, •Bring that gun 
over here and I will show you· what to do ldth it11 , and res'llmed the dis­
turbance (R. l$0-1S6). About midnight, two guards, one armed with side 
arms mxi the other lfith a ,30 caliber Springfield rifle 1903 model (Ex. 10), 
took accused, at his request, and another prisoner, to the latrine. The 
accused laid down Cll the noor there and •started yelling" that be 11as sick · 
and needed a doct.or. One or the guards helped him up and supporled him 

· part or the way back to the guardhouse. Accused was •11.teless like" but 
he did not stagger "much• am walked the remainder or the w,q to the 
prisomrs• roan mumbl.1J1g to himself. It was then about 12110 a.m • .3 Mq 
(R. 161-164, 177-187, 194, 210-211, 236, 402). A!ter accused had been re­
confined the guard anned with the rifle stood it against the wall of the 
guard roan and left (R• 184-185) • 

Accused began to shout that he 11as. sick and that he 118.llted the 

officer of the day. He requested that Technical Sergeant Howard J. 

Robertson do something for him and wen told he could do nothing accused 

called Robertson a •T.B. son-of-a-bitch• and •a11 sorts and kinds of 

names•; he said Robertson should not be in the Amy and he did not, under­

stand 1lhy they kept him. Private First Class Landie Broadnax, a guard, 

told accused to keep quiet am promised to get him sane aspirin tablets 

(R. 19S-197) • W:hen Broa~ returned with the aspirin accused refused to 
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take them. Accused ccntinued to curse Robertson, calldd him a "mother­
fucker" and said if be got out he would kill Rooer1ison (R. 23S-236). 
He also picked up a chair am beat the wall (R. 276). Broadnax said he • 
was going to send accused to the stockad~, and after bringi~ accused r.rom 
the prisoners• roan to the guard roClll and ordering him to be seated, be 
(Broadnax) 1lent. to the phone, called the stockade at •s1gna1 Hil~.11 and 
asked that they send down transportation for a prisoner. At this time, ~ 
addition to Broadnax, there were in the room Technical Sergeant Robertson, 
Private W1Jl1arn Robinson, Sergeant F.dward R. Young and Private Robert H. 
weaver, all members of the same organization as accused (R. 36-37, 199-200, 
236)". None of the men were armed (R. 21.S, 244-245). Accused said, lttou 
are calling Signal Hill• alXi made a "break• for the rifle standing against 
the wall. Picking up the rifle he pointed it at Private Broadnax and said 
"Upl{lpl11 • Robinson who was sitting en top of a desk jumped up and accused 
fired at him. Rd>inson fell to the floor. Accused said, "I•m going to 
kill all you mother-fuckers like that•. Sergeant Robertson had dropped 
to the floor after accused fired at Private Robinson and now accused looked 
do'WD. at him and said,· nYou T.B. son-of-a-bitch, I been wanting to kill you". 
Sergeant Robertson camnenced to raise his head and accused pulled the 
trigger but as he had not ejected the fired cartridge the g,m merely snapped. 
Accused then worked the bolt and fired at Sergeant Robertson. He stood 
there a mi.nut e, remarked, "Oh, those mens is dead•, •r am going out now", 
am walked out of the room carrying the rifle with him (R. 201-20.3, 206-209, 
213, 222-226, 237-243, 283-285, 292-294). In the opinion of Sergeant 
Young, Private Weaver and Private Broadnax, accused ns sober at the time 
of the shooting (R. 2Sl, 269, 272). After accused left the guardhouse he 
stood outside, rifle in hand, for a short time and then walked away. 
To a soldier 'Who inquired llha.t was the trouble, accused •mumbledn out some­
thing about "Had it in for the Sergeant11 {R. 300-:"102, 311+-315}.. . 

· Several officers and enlisted men went to· thu g,.w.rdhou.st) im• 

mediately after the shooting. Sergeant. Robertson was cieaa, the b-1.clc of 

his head "shot out•. Private Robinson ns still alive and was takan to the 


. hospital (R. 38-39, (48, 326, 332). An emp\;y .30 calibre shell (Ex. 11) ns 
found on the)fl.oor R• 334-336)J a bullet- (Ex. 12) was embedded in a wall 
board (k. 6 having passed through the guard roster board (Ex. 8) 
(R. 68-71, 343-344, 3Sl-3S2) J am later part of the steel jacket of a .30 

calibre bullet was found under the building having passed through a board 

(EX.. 7) in the floor llhicll was ben~th the body of Sergeant Robertson. 

(R. 69-70, 15, 377-378) Pictures \Exs. 13-20) were taken that night ot 
the interior of the guard room {R. 353-359). Private Robinson died about 
2:1S that morning, .3 May {R. 45). An autopsy performed on his body dis­
closed that death was caused by a bullet which wnt through his arm, 
entered the clleet wall, passed thrcugh the diaphragm, the stanach, liver 
and came out. below t.h e right nipple. A piece of the steel jacket or a 
bullet (Eic• .3) was foUDd in the left plelZral cavit;r and a lead fragment (Ex.4) 
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in the 10th thoracic vertebra. An autopsy performed on the bod7 of;:Sergeant 
Robertson disclose·d that the cause of death was a bullet wound in the right 
hand side of the head shattering the skull and lacerating the brain. Reports 
of the autopsies performed on Sergeant Robertson and Private Robinson 11ere 
received 1n evidence as Exhibit 1 and hhibit 2, respectivel3' (R. SJ-61). 

Immediately after the shooting guards were posted around the camp 
to prevent the escape of the accused (R. 379). About S:30 on the morning 
ot 3 May the accused was found in the bunk of Sergeant William A. Douglas in 
Building T-4S9 'Which was next door· to T-463, where accused lived. Sergeant 
nn,glas, a good friend of accused, told him that he was wanted b7 the militar,y 
police and escorted him to Captain Charles T. Munn1s office. On the wa:r ac­
cused asked •how bad was things• (R. 391-396, 400). 'When accused was brought 
be.tore Captain Munn he asked accused "where is the rifie?• Accused said he 
had th1'011Il it under a barracks, volunteered to lead them to the place but 
al.tho~ a search was made the rifle we.a not found (R. 381-382). The r1.t'le 
was fCIIUDi at about 7•4S a.m. at the side of Building T-473, located near the 
guardhouse Ca. 360-361). '!'here was cne empt7 shell (Ex• 21) 1n the c~?" 
and •one full one" (Ex. 22) in the ma.gaz:i.ne (R• 367-368, 402). Accused,.· 
after being advised of hi.a rights under the 24th Article of War, was questioned 
during the moming "tv the provost marshal. Accused stated that he was not 
drunk at the time he was picked up at the bus station although he had a . 
few drinks; he bad a three day pass, and was tr,-ing to bey a bus ticket at 
the time; he was first picked up b7 a "lrilite milital'Y':EX>liCeman and th.en colored 
military pollcanen took him to mil1taI7 police headqt1&rbers on "West Church 
street"; he talked to Lieutenant Bell outside the headquarters. but denie~ .. 
telling him that he was a pu£ilist and a gangster; he was brought back to 
South Camp am placed in the cell in the back or the guardhouse; he was sick 
and wanted to get out to see a doctor; he was taken to the latrine and then 
returned to his cell. When asked~ he made ao much noise he replied, "Those 
guards", •Those Sergeants are always snitching on me", 11Yes, the7 are 
tattlillg on me, getting me illto trouble". Accused further stated that he 
remmbered cadng out of the cell but did not rananber what happened then. He 
dani.ed k1 Jl 1ng Sergeant Robert.son aDd Private Robinson. He said, •1 guess I 
had a gun• but did not know where he got it. Accused said he then walked out 
of the guardhouse, threw the gun UDder a barracks and went to bed in a bed not 
his own. On further questioni~ accused said there was a •rumpus• in the 
guardhrus e and it was possible ,he had a gun because •I had to defend Jey"seu•. 
He did not know whether be was attacked. 'When asked· natly it he killed 
•them• he replied, •captain, I am a 7oung negro and I want to live•. When · 

pressed .t'urther he asserted, "No, no{ I didn't kill them", •I was dnmlc. I 

don't remember" (R• 384-38.S, 403-4091• 


&. Evidence for the defense: 

Sergeant Luther E. Perkins, 904th Base Unit (Avn) testified that· he 
~d been on military police duey- in Orlando for about 10 months and it was his 
guess• that du.ring that time accused bad been picked up £or drunkenness on 
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an average of about once a week. He had arrested accused. personally on 
one occasion upon a complaint that accused had been choking another 
soldier (R• 420-42,3). · 

Sergeant Albert Clarlc, 904th Base Unit (Avn) testified that at 
about 11:45 a.m. a1 2 May he saw and heard accused playing a phonograph 
record in the •uso Club" and that accused·continued to play the same record 
over atxl over again continuously for 4 or 5 hours. On a previo~s occasion 
Sergeant Clark "picked" accused up for "AWOL" and was bringing him back 
to c~ llh.en accused jumped out of t~e car. The car was traveling 25 
miles per hour at the time CR. 42.3-4.31). 

Sergeant Herbert R. Hartman, Private Klein E. Porter, Private 

First Class Hilla.rd Wright, Jr., Private John Mathews and Private Clarence 

TeITel, all members of the same organizaticn as accused testified concern­

ing an incident ,mich happened. •about four mcnths ago". Accused came into 

his barracks one eTening, be ba.d been drinking, and said he wanted to die. 

~ took a bottle 111th a skull and crossbones on the label, fran hie trunk, 

drarJc the contents, smashed the bottle, and then doubled up on the floor. 

A doctor ...as called and after looking at the label said accused would be 

all right. The next day accused said he did not remember aeything that bad 

happened (R. 4.32-434, b41, 44.3-444, 449-451, 463-465). Sergeant Hartman 

was of the opinion that when accused was drinking he "wa.sn•t himself at all; 

he ,ras out of his head" (R. 4.35). Private Wright had heard accused on 

several other occasions say that he wanted to kill himself. His opinion 

was that the mhxl of accused "goes and canes•. He also thought that accused 

was a very heavy- drinker, drank aeything he could get his hands on 

(R. 4.5'2-!66). Private Terrel thought that a man llho would tcy to kill himself 
had "sanething wroxg with ·his mind• (R. 465-466). . , 

Private Joshua ()rene, l.S39th Quartermaster, a friend ot accused for 

the past tlfO years, testified that about six months previously accused was in 

a downt011n store drunk and proceeded to throvr his money out !n the street. 

Accused had no recollection of the incident the next day. A month before, 

accuse~ drunk, gave nay hie money to two girls. On several occasions ac­

cused canplained he ss being mistreated and said he would just as soon •end 


· it a11• (R. 468-47S). · 

Ml"• Ray Baisden, operator of a beer garden, testified that about l 
March 1944, accused and another soldier named Pryor, after scufflillg in a 
friendly fashion inside hi1 place or· business, went outside and that accused got 
Pryor dom am clicked him until he was "purring at the mouthII and "bloody foam 
was co~ out ot his mouth". Accused was pulled avttry, art.itici&l respiration 
applied ani Pryor revived. .Accused said to him 11P17or get up wake up you . 
know I wouldn't hurt ,-ou" and commenced to cry. en an~ther oc~aeiai ac~sed 
greeted a civilian at the bar and then •hauled oft• and struck hilll on the lip 

- 6 ­

http:Hilla.rd
http:42.3-4.31


(175) 


with bis !1st. .Accused was a "nice boy• when sober but when he had "a drink 
or two• be did not act normal. One night accused pulled oft his clothes and 
threw bis shirt 11on the porch•. The next. morning he was found behind some 
bushes across the road and ,men awakened asked, 11Where am 11• · (R. 47.$--l.68). 

Mrs. Mary F. H. Laidon, hostess at the ncolored USO Club" in Orlando, 
testified she had knom accused for about two years, her husband, now over­
seas, and accused havi~ been friends. She recalled that •about. last Febru­
ary" accused, who had been drinking, gaTe her a dollar to get his uniform 
from the laund.17. She got the suit for him but in a few minutes he came back 
wearing the uni.tom, asking for his money and insisting he had not received 
the unifonn. Another time accused, again under the influence o£ liquor, 
,ras in the hands of the military police and he appealed to Yrs. London for 
protediion. if'hen she told hill the military police 'WOuld not harm him he ac­
cused her of "going against" him and cursed her. The day after each of tmse 
episodes he came to Mrs. London and told her he did not re~er anything that 
had happmed but. had been told by other soldiers what he had done and there­
upon apologized. When drinking accused often talked about committing 
suicideJ be bad the idea that he was being persecuted and was afraid that the 
military police 110uJ.d beat him (R. 488-SOO). 

Corporal William J. McElro,, classification clerk of the organiza­
tion of accused, testified that the "biggest" number of the men in the or­
ganization had classification scores r1mning from 60 to 80. It ,ras stipulated 
that the· classification score o£ accused was S6 (R. Soo-505). · 

PriTate Hinton Battles, 904th Air Base Unit (Avn) testified that ac­
.cused drank to excess am when drinking was not of normal mind. He recalled 
seeing accused in Orlando one tine id.th his mone7 in his hand and another 
soldier said that accused had: just given his money away to a girl and he had 
made her return it. The nex1{'day Private Battles talked to accused and he 
remembered nothi~ about the incident. Accused told Private Ba;ttles that he 
had smoked marihuana. cigarettes "when he was living in Cleveland" (R.SOS-511). 

It was stipulated that accused had been in Orlando !or 24 hours prior 
to his being returned to camp and that he had a 3 dq pass at that time (R. 6S6). 

Accused, having been advised of his rights, elected to remain silent(
R. .$13-516) • 

.$. Rebuttal e'fi.dencea Captain Robert. A. Wise, Chief' ot the Psychiatric 
Section, ~ Air Forces Regional 5tation Hospital at Orlando, testified that 
he exarn1ned accused on 8, lJ and l.S May 1944• The exam1nationa consisted of 
conversations with the patient lasting three to fl ve hours in all, together 
With consideration of the physical, clinical and laboratory findings. 
Captain Wise was of the opiniai that accused had de.fecti'f8 moral and ethical 
judginent and was a constitutional psycopath, but at the time of the offense 
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was able to differentiate between right and wrong., mentally able to adhere 
to the right., and was legally responsible for his actions (R. 519-521., 
529-532., 534-535, 599). Captain Wise further testified that by the ttBellevue­
Wechsler Test• accused had a mental age of •a years and some mcnths", and 
by the Anny standard test., 10 years, vm.ich classified him as of border-line 
intelligence (R. 543-544). The term "border line mental defective" does not 
in general have any relation to the term insanity and the term "Constitutional 
psychopathic st.ate" does not imply insanity {R. S86). Captain Wise was of 
the opinion that some of the acts of accused related by the witnesses for the 
·defense w&re rational and others irrational (R. 553-568). However, these 
various incidents did not alter bis opinion that accused was sane (R•.587-.$9)). 

On 4 ani 8 May 1944 accused was brought before a •sanit;r board• com­
posed of Lieutenant Colonel Harold F. Roberteon., Captain Allen P. Gurganious 
aDi Captain Ralph E. Schmidt, all members of the Medical Corps. Accused was 
given a mental exaro1 nation by the board, in consultation with Captain Wise, 
and a complete physical exarnjnation, and found to be essentially normal. The 
board's opinion contained in reports dated 4 and 17 May (Exs. 23, 24) was that 
accused was sane at the time of exarn:j nation and at the time of the canmis­
sion of the offensesJ that at these times he was ncapable of realizing right 
from wrong and of the nonnal control of his act.ions"; and that he was capable 
of communicating int.elligently with his counsel and of doing the things nec­
essary for the proper presentation of his case.· The diagnosis and findings 
of the board were confim.ed at the trial by each of the members (R. 600-606, 
608, 616-618, 621-622, 63S-636). Colonel Robertson, president of the board, 
and Captain Gurganious testified that in their opinion at the time of the 
offense accused had the mental capacity to judge betwe·en right and wrong and was 
capable or adhering to the r.1.ght (R. 622-623, 629-634). Colonel Robertson 
believed that the various incidents related by defense witnesses were indi­
cative of an •abnormal reaction• on the part of ·accused, but it did not alter. 
his opinion that acc:u.sed ns sane (R. 6lo-611, 619-620). 

6. a. The evidence establishes that shortly after 12:10 a.m. on 3 May 
1944, the-accused, who was under custody in the guard room at South Camp, 
A,rmy Air Forces Tactical Center, Orlando, Florida, suddenly seized a rifle 
which was standing against the wall and fired a shot at Private William RobinSon 
and another at Sergeant Howard J. Robertson, wounding the former so that ha 
died 1'ithin two hours and killing the latter instantly. The evidence concern­
ing events leading up to the dual killing ehows that about 9130 p.ro.. on 2 May, ' 
when accused, holding a three-day' pass, attempted to purchase a ticket at 
the bus depot for an out-of-town destination, a military policeman, obserrlng 
that accused had been drinking, ordered him back to camp. When accused railed 
to obq the order he was taken to military police headquarters and thence to 
camp where he was lcxiged in the "holdover• in the guardhouse. He created a 
disturbance there, pounded the walls, threatened to kill Sergeant Robertson o! 
the guard, and it was decided to remove him to the post stockade. Shortly atter 
midnight he was brought out of the 11holdover11 into the guard room to await 
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transportation and it was at this time that the homicides ,,e1·e committed. 
The shootings were done_ in cold blood and without a:ey- semblance of provoca­
tion. Accused fired first at Private Robinson 'Who had jumped up vmen ac­
cused seized the gun~ Robinson fell to the floor mortally- wounded. Ac­
cused now looked at Sergeant Robertson and said "You T.B. son~of-a-bitch, 

have been want"ing to kill you•. He pulled the trigger but as the cart.ridge 
did not fire the first time,he worked the bolt and pilled the trigger again. 
The gun fired, the force of the shell tearing part.of Robertson's head 
away. Short~ after accused ranarked that he "had'.:it in for the Sergeant•. 
Although the evidence shows that accused, in the linguage of a witness, "had 
enough whiskey 1n him to raise some hell" there is no question that the 
character or degree of his drinking was not such as to deprive him of the 
mental capacity to entertain the specific intent requisite in the offense 
charged or to excuse him from the consequences. of his acts (par. 126!, MCM, 
1928, P• 135-6). Every aie of the many witnesses llho observed accused from 
the time he was in the bus depot to the time of the shooting, when asked to 
express an opinion as to his sobriety, testified that accused 11as sober 
(excepting only one witness who thought accused was neither drunk nof sober). 
The officer in charge of the military police to whom accused talked for some 
20 minutes around 10 p.m. testified that the speech of accused was coherent, 
logical and relevant. Very convincing is the fact that when accused was 
questioned the morniDg following the shooting concerning events of the "night 
he had a clear recollection of everythiIJ8 that happened up to the very 
moment the shots ware fired and also remenbered that he bad disposed or the 
rifie afterward by throw.1.ng it under a barracks. In the opinion of the 
Board of Reviar all of the elements of the crime of murder, defined by· the 
Marmal for Courts-Martial (par. 148a) as 11the unlawful killing of a human 
bei~ w.i.th malice aforetbought•, are proven beyond reasonable doubt. It is 
net contended that there was any' legal justification or excuse and in their 
absence the homicides were unla-wful. 'l'here was malice aforethought which in 
the words or the Manual (par. 148,!) a 

8 * **may mean arq one or more of the following states of mind 
preceding or coexisting with the act or omission by "Which death is 
causedr- An intention to cause the death ot, or grievous. bodily 
harm to, a;ey parson, * * *J lmowledge that the act 'Which causes 
death will probably cause the death of, or grievous bodily harm. to 
aey person, * * * although such lmowledge is accOJ1panied by in­
ditterence whether death or grievoue bodily harm is caused or not 
or 'tu' a 111.sh that it may not be causedJ ***intent to oppose force 
to an officer or ~her person l.aw!ul.JJ' engaged 1n the duty of 
arresting, keeping in custod;r, ar imprisoning an:, person, * * * 
provided the offender has notice that the person killed is such 
officer or other person so employed•. 

b. The evidence of:f'ered by the defense related almost entirely to 
his past behavior llhich it was argued was indicative of insanity. Several 
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witnesses testified that accused drank to excess and that at such times his 
conduct was abnonnal. It was shown 1:hat at such times accused had threat.ened 
suicide and had made at least one apparent. attempt at suicide, he had 
thrown his money out in the street or given it away, he had struck an ac­
quaintance without cause and choked into insensibility a frieni with 'Whom he ns 
11playing11, and he had a- friend secure his unifom fran the ·1aundry and re­
turned in a fevr minutes wearing it while insisting he had never received· it. 
The day before the killing accused sat in the "US011 and pla7ed the same record 
continuously for four or five hours. 

By way of rebuttal three menil:>ers of a medical board, and a 
psychiatrist, who had examined the accused, testified that he was sane at the 
time of the ottenses and the trial, capable of differentiating between right 
a.rd wrong and or adhering to the right. The psychiatrist further testified 
that accused was a constitutional psycopath and a border-line mental de­
fective but that neither of these terms implied in.sanity. The psychiatrist 
and the president of the medical board were of the opinion that although 
sane at the acts of accused related by witnesses for the defense were irra­
tional or abnormal nevertheless he was sane~ 

The court balloted separately upon the issue of insanity and speci­
fically founi that accused was sane at the time of the offenses and the trial, 
capable of realizing r.lght from wrong, able to adhere to the right, and 
capable of camnunicating intelligently with his counsel and doing all things 
necessary for the proper presentation of his case. In the opinion of the 
Board these findings are ful~ sustained and justified by the evidence. 

7. The Charge Sheet shows that the accused is 26 years of age and that 
he was inducted 3 July 1941. ­

8. The court was legally constituted. No e?Tors injuriously attecting 
the substantial rights of the accused were committed during the trial. The 
Board of Review is of the opinion that the record of trial is legally suffi­
cient to 1support the findings of guilty and the sentence, and to warrant con­
finna.tion cf the sentence. The death penalty is authorized upon conviction 
of murder in violation of the 92nd Article of War. 

, Judge Advocate 

__/_·_._::~-~-~,_-::_-_}_···_:_.L_-:v-l,l,,.-_ff-1_---_._.~__...)t Judge Advocate 

--!:.~..J,../,.~/kr;;t.""-···..:)~~~::::'.M~=---·'Judge Advocate 
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1st Ind. 

Yfar Department, J.A.G.o., 1 SEP 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the record 
of trial am the opinion of the Board of Review in the case of Frivate 
Charlie B. Williams (.3Sl0S754), 904th A~ Air Forces Base Unit (Am), 
Army Air Forces Tactical Center, Orlando, Florida, 

2. I concur in the opinicn of the Board o-f Review that the record ot 

trial is legally sufficient to support the findings of guilty and the sen­

tence and to warrant confirmation of the sentence. The accused, while in 

custody in a guardhouse, suddenly seized a r-if'le which had been carelessly 

left standing against the wall, and in colq.blood fired two shots at, and 

killed, two unarmed members of the guard. :Although his detention in the 

guardhouse resulted from his failure to obey a military policeman who 

ordered him to return to camp because he_-:had been drinking, the evidence 

shows that accused was sufficiently sober to be aware of imat he was doing 

and to be respcnsible for his actions. : Subsequent to the killings and 

prior to trial accused was examined by _-a psychiatrist and also by a board 

of :n:edical officers and found to be sane at all material times, capable of 

distinguishing between right and wr~ and of adhering to the right. 


Ammg the papers attached to: the record of trial is a telegram 
from the police department at Louisville, Kentucky, stating that accused is 
a knoffll petty thief and vagrant and _that he was aITested in 19.34 for house­
breaking and grand larcenyJ in February l93S for malicious cutting; in 
October 19.35 for shooting and wounding; in 1936 for possession of 
ma.rihuana; in 1937 for carryillg a deadly concealed weapon; in 19.38 for 
malicious cutting; and in 1941 for grand lazteny. I recommend that the sen­
tence to be hanged by the neck until dead be confirmed and carried into 
execut.ion. 

3 • Inclosed are a draft of a. letter !or your signature., transmitting 
the record to the President for his action., and a form of Executive action 
carrying into effect the above recommendation., should it meet nth approval. 

Myron c. Cramer,
3 Incls. N.ajor Gene?9.l.,


Incl.l-Rec. of trial. The Judge Advocate General. 

Incl. 2-Drrt. 1tr. for sig. s/if.

Incl.3-Fonn of Action. 
-·----- ­

(Sentence confi -ned. G C rt O 644 7 "- 1944)... ,. • • • • . • ' ....t::C 
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WAR DEPARTMENT · 

Army Servioe Foroea 


In the Office of The Judge Advooate General 

Washington., D. C. 

(181} 
SPJGir'~ 
CM 258WO 

4 AUG Ii« 

UNITED STATES' 	 ) FOURTH ARMY 
) 

v. 	 ) Trial by G.C.M• ., convened at 
) Camp Bowie, Texas., 16 June 

Priva.te CLYDE RA.KESTRAN . ) 1944. Dishonorable disoha.rge 
(14048176)., 6641.h Ordna.noe ) and confinement for life. 
Ammunition Company. ) Penitentiary. 

REVIE'ii.by the BOA.RD OF REVIDV 
LYON,. MOYSE and SONENFIEID, Jud.ge Advocates. 

l. The Board of Review has examined the reoord of trial in the oa.ae 
of the soldier named above. 

2. Aocused was tried upon the following Charge and Speoifioationa 

CHARGE• Violation of the 92nd Artiole of War. 

Speoifioationa In that Private Clyde Rakestraw, .664th Ordnanoe 
Ammunition Compa.ey., did., at Camp Bowie, Texas, on or about 
8 Ji.me 1944, with malice a.forethought, wilfully, deliberately, 
feloniously., unla.wt'ully, and with premeditation kill one 
Private Tom c. Curtia., 664th Ord.nanoe Amnum1 tion Compa.ey-., 
a human being., by shooting him with a rifle. 

lit pleaded.not guilty to and was found guilty of the Charge and its Speci­
fication. No evidence of previous convictions Wk.S introduced. He was 

'sentenced to be dishonorably discharged the service, to forfeit all pay 
and allowances due or to become due., and to ;be confined at hard labor 
for the term of his na.tural life. 

3. Summary of the evidence. 

The 664th and 657th Ordnanoe Ammunition Companies occupied adjoining 
. areas at Camp Bowie,. Texas (Pros. Ex. 1). '~ 2 June 1944 aooused waa · 
transferred from the 657th to the 664th Company (R. 53). At about 1820 
on 8 June 1944 e.ooused had an e.lteroation in the :ness hall of the 664th 
Company with Prive.ta Tom c. Curtis, one ot the oooks. Aoting in aooord­
anoe with the general oompa~ polioy., Curtis refused to allow aocused to 
go into the kitchen when the latter sought to do so af'ter supper to get 
a. drink ,of water. When aooused persisted in his efforts., Curtis, who 
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had in his right hand a knife, which he held down by his side and did not 
raise at all, pushed aocused backward with. his left hand. Two enlisted 
men., Sergeant Claude Kelley and Private John T. Williams., intervened 
and the former led ~ccused to the door (R. 5-13,15). According to Sergeant Kelley, 
as he did so, aocused "kind of smiled" and said 11no one could do that to him" 
(R. 11). According to .Private Willia.ms, accused remarked, 11he didn't like 
anybody to shove him around" (R. 6). Juit after leaving the mess hall, ao­
oused was heard to oall out to a member of his former organization, the ­
657th, that "a cook hit him and he was going to get him11 (R. 15,16,17). 
At about 1900 aooused was seen by several enlisted men in the 664th Company 
area. He was carrying a rifle and was going toward the latrine, looated in 
the northwestern corner of the area (Pros. Ex. 1, R. 19.,20,22,23,25,29,34, 
43,44,45). Both wooden doors and the right screen door of the latrine 
were open (R. 23,31,45,51); Curtis, after having indulged in horseplay 
near the latrine with a member.of the company, Private Goynes (R. 21,23, 
27,28), had gone into the latrine_:,to get a loan of twenty cents from 
Private Johnson, who was ta.king a shower in a pa.rt of the s8llle building 
(R. 36,40). Curtis was seated and oould be seen easily from the outside 
(R. 31,33,36). When aocused got within a ffM feet of the latrine., he 
stopped, brought the rifle to his right hip, with the stook about three 
feet and the muzzle about four feet from the ground, and fired into the · 
latrine without taking any speoial aim (R. 22,23,28,30,31,35,40,44,46). 
The bullet struok Curtis., who was just rising from his seat, and caused 
a large gaping wound in the region under his left armpit, which resulted 
in his death at the s.tation hospital the same day at about 2205 (R. 24,32, 
33,36,37,41,48,64,60-67). There was also found what appeared to be a small 
gunshot wound, which passed through the soft tissue of deceased 'a left in­
de~ finger (R. 61,66,67). No one had left the· latrine just prior·to the 
shooting (R. 26,35,38,40). Immediately following the firing of the one 
round, aooused threw the rifle against the latrine, turned around and 
proceeded at a trot towards the orderly room in the southern pa.rt of the 
oompa.ny area (R. 26,27,31,32,41,42,44; Pros. Ex. 1). At about 1910 
Seoond Lieutenant Frank C. Krump, who had just completed a class in the 
day room, located slightly northwest of the orderly room (Pros. Ex. 1), 
·heard someone shouting, 0 I shot him, I shot him", and going outside saw 
aooused with First Lieutenant Fhilip L. Cable, the oompany comma.nder (R.47). 
Lieutenant Cable was walking awa:y from the day room at the conolusion of 
the class when aooused oried•out to him, •r shot a mann, adding., in answer 
to a question by Lieutenant Cable, that he did not knovr his name. He was 
then asked by Lieutenant Cable, "What did you do that fortn, and replied, 
"Well, he hit me". Aooused thereupon handed two rounds of·a.mn.'llllition to 
the Lieutenant (R •. 63,54). The rifle, a 1903 .30 oaliber Springfield 
No. 4037845, which was missing from the supply room of the 657th Company, 
was found near the latrine, with the spent cartridge oa.se still in it. 
The spent bullet lodged in a wall of the latrine, about six feet from. the 
ground (R. 49,50,56J Pros. Ex. 2). 

It is approximately three h'lmdred yards trom the mesa hall of the 
664th Com.pa.II¥ to the supply room of the 657th Company. The latter room 
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was open between 1800 and 1930 on 8 June to permit members of the oompaz!¥ 
to take out their rifles for cleaning (Pros. Ex:. 2). 

For the defense. 

After an explanation of his rights, aooused elected to take the stand 
and ma.lee a sworn statemant. Accused was "terribly nervous and excited" 
after his altercation with deceased, who had struck him with his nba.lled 
upn fist, and who ha.d picked up a. knife. Anticipating further trouble, 
he.went over to the supply room of the 657th Compa.ey-, where he picked 
up the rifle and three rounds of a.mmunition. On his way over, aooused 
spoke to only one person, a member of the 657th, inquiring of this soldier 
whether he ha.d a. round of ammunition. He.took the rifle and ammunition 
to defend himself when Curtis came out of the mass hall. He loaded the 
rifle and went ba.ok to his hut steps with the intention o.r shooting . 
Curtis in the leg 11if he came around with that knife•. Aoouaed likewise 
testified that he ~ha.d ~he intention of shooting Curtis in the leg a.s he 
came out of the mess ha:u 11 

• ·Accused moved from the steps to a. cooler 
place, changed his mind.;about shooting Curtis and was going to take the 
rifle baok. Before doing so he ha.d to go to the latrine and took his 
rifle with him merely to use in pushing the door open. He had not seen 
Curtis playing around with Private Goynes, and did not know that Curtis 
was in the latrine. Aa a.ccused got about four 8.lld a halt' feet from the 
latrine door, "something; oame out like a flash" and jumped on him. Ac­
cused became excited and "the trigger went off'.'• The 11flash11 looked "like 
a man or something • * • it was a soldier, dressed i:n khald. 11 

• He didn°1t 
know whether the 11flash11 looked like Curtis. Realizing that he had shot 
sozoobody, he threw the rifle down and proceeded to tell Lieutenant Cable 
(R. 72-81). . . ' 

Accused had been in the Army a few days over three years, and ha.d 
seen actual combat service .overseas against the Japanese as a. member of 
the 76th Coast Artillery Antiaircraft Battalion (R. 75,80,8~). 

4. The record of trial i'ully supports the court's finding ot guilty. 
Immediately after the argument with deceased, accused proceeded to procure 
a rifle and ammunition from the supply room of his former organization, ad­
mittedly for the purpose of shooting deceased in the leg. About forty 
minutes after this incident accused fired the rifle into the latrine· in 
which deceased, plainly visible to persons on the outside, wa.1 aitting. 
A short time prior to the fatal shooting deceased ha.d gone into the latrine 
after having indulged in horseplq with another member of the company in 
the area around the latrine. While there is no absolute proof that ac­
cused saw deceased at that time, it is reasonable to conclude that accused 
was aware of' deceased's presence in the latrine, particularly as accused 
was within four feet of the open door when he fired. Aooused' s sole defense 
was that, having decided not to shot deceased, he carried the rifle to the 
latrine only for use in pushing open the door, and that it was unao~ountably 
tired when a. "flashu ,_n the form of a man" 4ashed from the la.trine. No 
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weight can be given to this contention. The record conclusively shows that 
both wooden doors and one screen door remained coilBtantly open and that no 
one left the latrine just prior to the shooting. · 

, 5. All of the. elements of murder a.re clearly established. Murder is 
the unlawful killing of a human being with malice aforethought. Malice 
does not necessa.rily.mea.n hatred or personal ill-will toward the person 
killed nor en actual intent to take his life or even to take anyone's life. 
Malice aforethought ma.y exist whe_n the act is unpremeditated. It 'IMY mean 
the existence of one of the following states of mind.a e.n intention to 
cause the death of, or grievous bodily ha.rm to, a.ny person, whether such 
person is the person actually killed or not; knowledge that the act will 
probably ca.use the dee.th of, or grievous bodily ha.rm to, any personJ or 

* intent to con:nnit any felo:cy (M.C.M., 1928, pa.r. 148!,)• 

J;t is the opinion of- the Boa.rd, based on the testim.o:cy, tha.t accused 
knowingly fired at decea.sed a.s a result of the ill-feeling engendered by 
the earlier altercation. Even had accused's intention 'been merely to 
shoot deceased in the leg, such intention would not have changed the nature 
of the resulting crime. There is nothing in the record to suggest the pro­
priety of a finding of guilty of the lesser offense of J!J8,l1.Slaughter, nor to 
justify a plea of self-defense. 

At the conclusion of the case for the prosecution, defense moved for 

a finding of not guilty. This was properly denied. 


6. The charge sheet shc:ms that accused was 21 years and 9 months old 
at the time of the commission of the crime. There was no prior service. 
Ha enlisted on 5 June 1941. According to the testimony he participated 
in active combat overseas as a gunner with an antiaircraft battalion. 
Consideration has been given to a letter to the Commanding General of the 
Fourth Army from accused's mother, and to two petitions, addressed to that 
officer, from citizens of Gai~esville, Georgia, where accused resided, at ­
testin& to his previous good character and requesting clemenoy. 

7. The court was legally constituted. No errors injuriously affecting 
the substantial rights of accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient to 
support the findings and -the sentence and to warrant confirmation of the 
sentence. A sentence of either death or life imprisonment is mandatory 
upon conviction of murder in violation of Article of War 92. Confinement 
in a penitentiary is authorized by Article of War 42 for the offense of murder, 
recognized as an offense of a civil nature and so punishable by penitentiary 
oonfinement by section 273-275, Criminal Code of the United States (18 u.s.c., 

· 452,454); . 

, Judge~Advooate. 

e Advocate. 
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WAR DEPARTMENT 	 (185) 
Army Service Forces 


In the Office of The Judge Advocate General 

Washington, D. c. 


SPJGV 
CM 258905. 

.i't JUL 1944 
·u N I T E D S T A T E S l HAMPTON ROADS PORT OF EMBARY~TION 

v. 	 Trial by G.C.M., convened at 
) Newport News, Virginia, 23 

First Lieutenant Bn.LY a. June 1944. Dismissal. · 

LUCAS (O•l5S4540), Trans­

portation Corps. 
 l 

/ 

OPINION of the BOARD OF REVIE'il 
TAPPY, HARWOOD and TREVETHAN., Judge Advoc~tes. 

1, The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion., to The 
Judge Advocate General. · 

2. The accused was tried upon the following Charge and Specifi ­
cation: 

CHARGE: Violation of the 9;rd Article of War. 

Specification: In that First Lieutenant Billy G. Lucas, 
Transportation Corps, Headquarters, Hampton Roads 
Fort ot Embarkation, Newport Net,s, Virginia, did 
at Hampton Roads Port of Embarkation during the 
period from on or about 29 September 194:3 to on 
or about 6 October 1943, feloniously take, steal,. 
and carr·:,.away United States currency, value about 
Seven Hundred Dollars ($700.00), the property of 
Sergeant Talmadge Middleton. · 

. 	 ' 

The accused pleaded not guilty tc and was tound guilty ct t~e Charge
and Speoif'ication. No evidence ot previous convictions was introduced. 
He was sentenced to be dismissed the service. The reviewing authority 
approved the sentence, although believing it inadequate, and forwarded 
the record of trial tor action under Article ct War 48. 
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. 3. · The prosecution introduced evidence to prove that sometime 
during the latter part of September or the early part of October 194.3, 
Fred E. l{illhorn, a first cousin of accused, drove accused to Camp 
Patrick Henry, a staging area, so that he might visit a friend confined 
in the hospital (R. 4, 17). The accused discovered his friend had been 
discharged from the hospital and, leaving ~:il.lhorn for some 20 or .30 
minutes, accused eventually returned to the automobile about 8:30 p.m. 
accompanied by Sergeant Talmadge Middleton. Accused and Sergeant 
lliddleton were not blood relatives but accused's brother had at one 
time been married to the sergeant's mother, now :Mrs. C-oins (R. 4, 8, 
16, 17). Millhorn was acquainted with Mrs. Qoins having known her 
for some 15 years (R. 16). The three men visited in the auto for 
about a half an hour and for some 20 minutes of the time the dome 
light of the car .was lighted (R. 9). During the visit Sergeant 
Middleton gave accused a large white envelope that appeared to be 
about .3½" x 9" in size and bore the in1print of a censor's stamp on 
the right hand side of its face. The envelope was addressed to the 
sergeant's wife, Tuirs. Talmadge Middleton, Dryden, Virginia. Alillhorn 
did not notice whether or not it was sealed (R. 4, 8, 10). Sergeant 
Middleton informed accused that the envelope contained 0700 and re­
quested accused to mail it for him (R. 4, 7, 10). Accused took.the 
envelope and placed it in his pocket (R. 11). Shortly thereafter 
accused and Millhorn left the sergeant and returned to Newport News. 

During the return trip they stopped at a barbecue stand 
along the roadside for sandwiches and refreshments. They occupied a 
booth at the stand and, after.they had placed their orders, accused 
dren the envelope.fron his coat pocket (R. 5, ll, 12). Accused 
remarked that he wished to see if all the money was in the envelope 
and proceeded to tear off one end of it and extract the money. After 
counting the money accused believed it to be $10 short. Counting it 
the second time, he placed the bills in stacks of $100 each on the 
table and found it totaled $700. Accused then placed the money back 
in the envelope and returned it to his pocket (R. 5, 12, 1.3, 14). 
Millhorn did not believe accused was violating any instructions given 
by Sergeant Middleton when he opened the envelope and counted the 
money. Soon thereafter they resumed their trip to Newport News and 
somewhere near a Western Union telegraph office on Huntington Avenue, 
Newport News, accused separated from Aiillhorn. It was then approximately 
9:JO p.m. (R. 15). , .. . 

On 6,0ctober 19/J,' Serg~ant Middleton's organization, Depot 
Repair Squadron, 60th Air Depot Group, embarked at Hampton Roads, 
Virginia, for parts· unknown (Pros. Exs. 4, 5). · 
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The records of General Auto Sales, an establishment dealing 
in automobiles in Newport News, showed that on or about 4 October 191+3 
this company received $700 from the accused as a down payment on an 
auto sold t? him for $945. Under federal regulations a down payment 
equal to one third of the selling price of the auto was required which 
in this case would have been $315. If the payment had been made by 
check the deposit slips of the company would have reflected it. How­
ever, there was nothing on the company's deposit slips to indicate 
that in October a check for $700 had been deposited to the company's 
account (R. 41, 42). Accused maintained a checking account with 
Citizens Marine Jefferson.Bank, Newport News, Virginia, but during the 
months of September and October his balance never exceeded $58.65 and 
his total withdrawals for those two months were $99.07 (R. 50; Pros. 
Ex. 6). 

On 18 November 1943, Edgar A. Lee, a Post Office Inspector 
located at Newport News, received a telephone call from Lieutenant 
Colonel George V. Klimes, Port Inspector General at Newport News, and 
was requested to investigate to determine what had happened to a 
particular letter previously mailed by accused. Lee checked the dead 
letter section and also that section where all iniproperly or insut• 
ficiently addressed letters are held, commonly called the 11 nixie 11 

section, but was unable to locate it. Lee was of the opinion that a 
letter placed in the letter box in front or the Newport News Post 
Office should reach Dryden, Virginia, ·within three days in the ordinary 
course or events (R. 35, 36). Raymond B. Robinson, also a postal 
inspector, made an investigation concerning this letter av the post 
office in Dryden, Virginia, and as a result of his investigation found 
no reason to believe the letter ever reached that post office. He 
was of the opinion that in the ordinary course or the mails it would 
take two days tor a letter to reach Dryden from Newport News (R. 37, 38) • 

. On 15 November 191+3, accused.was interviewed by Lieutenant 
Colonel George V. Klimes, Port Inspector General at Newport News, and 
shorthand notes of the conversation were taken by Technician Fourth 
Grade Betty J. Magi:1uson. No threats or other inducements were used 
upon accused. Sergeant Magnuson did not remember of her own knowledge 
whether accused was warned of his rights under Article of War 24 but 
did know that certain matter on the transcription of the conversation~ 
to the effect accused had been so warned was true when the transcription 
was made (R. 18-2Q. During this interview accused stated that he visited 
Sergeant Middleton one evening at Camp Patrick Henr7 and was given a 
bulky envelope, censored, stamped, sealed.and addressed to the sergeant's. 
wif'e which accused was asked to mail. Serge~t Middleton informed ......... . 
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accused it contained $700 which had been won in a dice game. Accused 
ret~ned to his office in Newport lfaws about 9 p.m. and, althoughm 
had not been asked to do anything but post the letter as it was, he 
decided to send it the next day as a money order and accordingly 
placed the envelope in his desk for the night. The following day he 
concluded he would be violating postal laws if he tampered with the 
let~er so he posted it in a mailbox located in front of the Newport 
News Post Office on 25th Street. About five or six days .later accused 
_received a letter from Mrs. Goins, .Sergeant Middleton's mother, stating 
that although the sergeant had .written that the money had been sent his 
wife it had not in fact been received. She asked accused to attempt t9 
locate the letter and stated that she was going to request the War 
Department to investigate. Accused stated that he replied that the 
Army postal system had no concern with the letter since he had mailed 
it hiniself from an outside·letter box. Accused further stated that on 
13 Nove'inber 1943 he received a letter from his sister, Mrs. J.P. Martin 
in which she wrote that Dorrell Middleton, the wire of Sergeant Middleton, 
had nothing to do with the letters Mrs. Goins had written about this 
incident and had "quit worrying over the money matter for she said 
yourself (Lt. Lucas) and Talmadge (Sgt. Middleton) standing was 
worth more than all the money. You know, Billy, (Lt. Lucas) we don't 
think the whole thing will amount to much for if the Government should 
investigate certain people's character, I guess they would feel small" 
(R. 21-28). . 

.Accus~d also informed Colonel Klimes that Dryden, Virginia., 
had a population of about 500 people and he believed somebody other 
than an addressee could call for and receive mail at the post office 
situated there. Accused also stated that Mrs. Goins had been confined 
at one time in the state penitentiary after conviction for trafficking 
in narcotics and bootlegging; that she and her husband were then running 
a bootlegging establishment; that Mrs. Goins was probably prompted to 
write letters about this matter because of personal jealousy inasmuch as 
she bad two sons who had served in the Army almost as long as accused 
and were still enlisted men; and that apparently Llrs. Goins harbored 
animosity toward the accused because he had told her that she and 
Sergeant Middleton's wife would be unable to visit the sergeant at 
Camp Patrick Henry (R. 24, 25, 27). 

· On 22 May 1944, Captain Arthur T. Singer, Assistant Port 

Inspector General, had a conversation with accused about this matter 
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after first asking accused if he understood his rights under Article 
of riar 24 to which accused replied affirmatively stating that it 
would be unnecessary to read the Article 1o him (R. 31). Accused then 
was shown a letter which he admitted having written on ll October 1943 
to Mrs. Goins (R. 31; Ex. A-1). In it accused bad written that the 
envelope containing the $700 bad been "turned over BY 1~1E to the mailing 
section., where an M.P. was on duty at the time" (Ex. A-l). 

On cross-examination by the defense Captain Singer testified 
that sometime during the middle of November Mrs. Talmadge Middleton 
stated she bad not received the envelope and the money. lie also 
testified that, when he pointed out to accused that his statement in 
this letter concerning mailing or the envelope differed from what he 
previously bad told Colonel Klimes., accused sou~t to e~lain it by 
saying "There are several things in the letter [i.x. A-Y that were 
stated by me that weren•·t. true due to the fact that I kn.QW she would 
make a mess out or this. I was merely trying to clear myself a bit 
and not get into trouble. I thought by making those statements she 
would not go into the thingtt (R. .34). . · , 

4. The defense introduced Mrs. Talmadge Middleton as a witness 
and she testified as follows. Sometime during March 1944 she received 
an envelope containing a letter from her husband and approximately $700. 
in cash (R. 54-55). It was a large, white, War Department envelope 
bearing the imprint of a censor's stamp on the back, it showed no signs 
of having been tampered with, it was addressed in Sergeant Middleton's 
handwriting., and the letter contained within stated her husband had 
won the money rolling dice (R. 60, 63, 64). She wrote her husband 
that she had received it but told no one else (R. 56). 

On cross-examination she admitted accused was her blood 
uncle. She denied that on the Friday immediately preceding the trial 
she had told Mrs. Goins she had not received the money although she 
had conversation with her then and they discussed the accused. She 
never did tell Mrs. Goins she had received the money. She did not 
tell accused or its receipt until they met at the bus station in 
Newport News when she arrived the Saturday prior to this trial 
although she had previously telephoned him because she heard "an 
investigation was going on11 and at that time had been asked by him 
to come to Newport News as she probably would be called as a witness 
(R. 56, 57, 61, 62,65). Although she bad a checking account at Lee 
Bank and Trust Company she did not deposit the $700 in it but secreted 
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it in one of the side pockets or a brown traveling bag that she 
had in her bedroom (R. 58, 60). She testified she loaned $300 of it 
to her sister, Johnnie Martin, loaned another $300 to an unidentified 
friend and spent $100· tor a chest of drawers, a rug and some house­
hold linen (R. 59). On the Monday previous to trial when asked how 
much or the $700 she had spent, she had replied nPracticall:y allot 
it1 (R. 59, 60). She tnrther testified that although she was on 
friendly terms with her mother-in-law, »rs. Goins, the latter's 
efforts to trace the money were not agreeable to her inasmuch as 
she preferred to handle the matter alone and desired no a.id or 
assistance (R. 62). 

Johnnie Martin, a sister of Mrs. Talmadge Middleton, testitied 
that she worked at Langley Field, Virginia, as a mechanic, earning $38 
a week (R. 67). Some two months. prior to this trial she received a 
loan or $300 f'rom Mrs. Middleton. The latter came to Newport News and 
the loan was made at the home or the accused (R. 66, 67). She refused 
to reveal wcy she needed the money claiming that her answer would tend 
to incri:minate her (R~ 68). · · . ­

At the request of the court Mrs. Middleton was recalled to 
the stand and testitied that she came to Newport News in the first part . 
ot May 1944 "with a friend to bring her baby to Portsmouth and to 888 
my sister to give her the money" (R. 70, 71). She loaned her sister · 
$300 without being Wormed w~ her sister needed the money. The 1oan 
was made at accused's house in Sussex-Hampton, Virginia, and although 
she saw accused at the time, the three ot them being present when the,: 
loanwa.s made, ah, did not tell him·she had received the $700 (R. 71) 

s. In-rebuttal ot the eTidence presented by the deten.ae the 
. 	 prosecution introduced Jewel Lucas, tbe daughter ot Mrs. Goins, aa a 

witness. She testified accused was her blood uncle and that abs had 
known him all her llf'e (R. 71). She had been visiting her slater- · 
in-law, 11:rs. Talmadge Jliddleton, during the three weeks·just'prior to 
this tri&l ot accused and had heard Hrs. Middleton • ...,. that all she 
knew about the eituationwas that accused was supposed to have sent 
the money_ tor her husband and she had not received it (R. 72). 

The defense then recalled Mrs. Middleton to the stand and 
she denied that, on the previous Friday in the presence ot Mrs. Goins 
and Jewel Lucas, she had stated she had not received the money. The 

. , .....:;..,;:,· 
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prosecution then recalled Jewel Lucas and she testified that on 

the previous Fridq Mrs. Goins had stated in the presence ot Mrs. 

Middleton and. herself that she was convinced of one thing and that 

was that Mrs. Middleton had not received the money to which Mrs. 

Middleton rep;ied, .•No, but I rather thiDk Fred·got it than Billy" 

(R. 74). 	 . , · 

6~ Vigorous objections were made by the detense to the testimon;y 
ot Sergeant Magnuson and Captain Singer concerning statements made by 
the-accused during the investigation of th.is matter by the Port 
Inspector General. Both ot these statements were properl7 admissible 
in evidence as admissions against interest made by the accused inasmuch 
as they- contained conflicting assertiona as to where and how the letter 
had been mailed by accused which, in turn, tended to connect accused 
with the otf'ense charged (IDM, 1928, par. ll4R). They were _admissible 
in evide~ce without &Jl1' showing by the prosecution that they were 
voluntarily made (ICM, 1928, par. ll.4]2). . 

Klas Jewel Luoa.s, called as a prosecution witness, testitied 
to a.statement made by- Mrs. Middleton sometime during the three weeks 
prior to trial to the erf'ect that she had not received. the money. The 
defense objected to the testin1o?l1' ot the witness on the grounds that 
-the accused was not present during the. conversation and that the trial 
judge advocate had not stated the purpose or th• testimoD7. The law 
member overruled the objection. It the testimoJ:l1' or Mias Lucas were 
ottered tor·the truth ot the matter asserted in it, the objection ot 

· detense was proper inasmuch as 1t waa hearsq. If it were . ottered o~ 
.· 	 tor the purpose ot impeaching Mrs. Middleton the law member should 

have rw.ed that it was admitted OJ:U.1' tor that purpose to advise defense 
so that any proper objection might be made to its admission. Indeed, 
the defense could have objected to its admission tor the latter purpose 
on the grounds that proper ro~dation for the question had not been 
laid. To impeach a witness on the grounds of prior inconsistent state­
ments made by him the witness must be asked on cross-9xam1nation it 
he made the inconsistent statement and his attention must be directed 
to the •time and place ot such statement and the person to whom it 
was made11, to attord him an opportunit7 to explain it (ICU, 1928, par•. 
l.24~). Here on prior eross-exsrn1nation Mrs. Middleton was onl.y' ask~ 
about a prior statement made to Mrs. Goins on the Friday immediately­
previous to the trial (R. 57). ·· Miss Lucas, however, testitied about 
a statement made sometime during the three weeks immediately' prior to 
.~rial. The prosecution bad not laid proper foundation_ tor Miss Lucaa• 

-7­



(192) 


testimony by previous cross-examir.ation of Mrs. Middleton as to a 
prior statement made sometime during the three weeks prior to trial. 
Accordingly, the objection of the defense should have been sustained. 

The foregoing error did not substantially prejudice the 
rights ot acc~ed, however, inasmuch as proper :foundation was laid and 
subsequently- proper evidence introduced to impeach Mrs. Middleton on 
the basis of a prior inconsistent statement. On cross-examination 
and on examination by dsfenae in surrebuttal Mrs. Middleton denied 
she had 1.n.formad Mrs. Goins on the Friday immediately prior to trial 
that she had not received the money. Miss Lucas testified to the 
contrary that on that day Mrs. Middleton did tell Mrs. Goins in her 
presence that she had not received the money but rather thought "Fred 
got it than Billy" (R. 74). The effect of this testimony upon the 
credibility of lirs. Middleton as a witness was tor the court to 
determine. 

At the close of the prosecution's case in chief, defense 
moved for findings of not guilty on the grounds that (a) there was 
no proof' that the $700 was missing and (b) even if it were missing 
the evidence could only support a conviction for embezzlement and 
not for larceny•. The motion was denied by' the court. Such a motion 
is to be denied if 11thera be aey substantial evidence which, together 
with all reasonable inferences therefrom and all applicable presumptions, 
fairly tends to establish every essential element of an offense charged" 
(J&JM, 1928, par. 71g). 

The only evidence produced during the prosecution's case 1n 
chief to demonstrate tp.at the money was missing was the testimony of 
Captain Singer, Assistant Port Inspector General, who testified on 
cross-examination by' defense counsel that sometime during the.middle 
or November 1943, Mrs. Talmadge Middleton had stated that she had not 
received the envelope and the money- (R• .34). Although this testimoey 
was hearsay it was elicited by the defense and, accordingly, was 
entitled to consideration by the court. Other evidence offered during. 
presentation or the prosecution's case in chief shows that a stamped, 
sealed, addressed envelope containing the money was given to accused 
to mail the latter part of September or early part ct October 1943. · 
In the ordina.ey.course of the mails it should have been received by 
Mrs. Middleton within two or three days of posting. Arter accused 
had left Sergeant Middleton he tore open the envelope, counted the 
mone1 and round it totaled exactly- $700. Within a few days thereafter 
accused made a down payment or" $700 on an automobile and, from the 
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evidence as to the automobile dealer's bank deposit· slips and · -,·· 
the withdrawals made from a cheeking account or accused · 1n a ,· · 
local bank, the court was justified in interring that the' payment 
was made in cash. Subsequently, the accused made contradictory 
statements on the simple matter ot how he bad mailed the envelope. , 
On 15 November 1943, accused stated that he posted the envelope 1n · 
a mailbox located in front or the Newport News Post Office on 25th 
Street and that he wrote Mrs. Goins he had mailed it "personally 
in an outside Post otfiee box". However, on 22 May 1944, accused < .. 
admitted authorship or a letter to Mrs. Goins written on 11 October' 
194.3 in which he stated that the envelope was. "turned over BY ME· ·, · 
to the mailing section, where an M.P. was on duty at the time". · To· · 
justify the contradiction accused stated there were several things 
in his letter o,t: 11 October 194.3 which were untrue "due to the_ rac,t ··. ·. __ 
that I f;.ccuseg/ kn.QW she would make a mess out of this. -· I was ... ' 
merely trying ·to clear JI\YSelf a bit and not ·get into trouble. · I · .:· c~ · 
thought by making those statements she would not go into the thing". 
An investigation by postal authorities revealed that the envelope : : · , 
was not in the dead letter section or· the "nixie" ·section· of the ' ·:,,_ ·· ~­
Newport News Post Office e.nd that nothing was uncovered to indicate :_ ·:-· 
that it ha.d ever reached the Post Office in Dryden, Virginia.

- ,.• 

It is to be observed that the trial of this case occurred· 
some nine months after the envelope had been given to accused to mail. 
If' the f;,700 had been received by Mrs. Middleton sometime_ after the 
middle· of ?Jovember 194.3 that would not necessarily be inconsistent with 
the original theft of it. Subsequent restoration of stolen property 
does not purge one o.t the original offense. Considering all of the 
evidence presented before the prosecution rested its case in chief,· · · . 
The Board of Review is of the opinion that the motion .for- findings 
of not guilty was not sustainable upon the first·gro~d ad~e.nced by:>
the defense. · · · · - · 

The motion was likewise not sustainable upo~ the aeco~ _ · · 
ground advanced by the defense. Under the facts as proved the,accused 
was properly charged with larceny and not embezzlement.· A bailee, · 
although.obtaining possession lawtull.y, commits the offense·or larceny 
if thereafter without authority he breaks the package entrusted to him, 
abstracts its contents and converts them to his·own use (Dig. Op. JAG, 
1912-40, sec. 45i (38)). ·, · · 

. - The troublesome ~spect or this ~case is 0ccasione4 by: the . ~, 
testimony of Mrs. Talmadge Middleton, a niece of the accused. - Sh~ ·,_ · 
testified for the defense that sometime during March 1944 she received · 
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an envelope addressed in her husband's handwriting, containing the 
$700 and a letter from her husband. It is apparent that the court 
did not believe her testimony. The credibility and trustworthiness 
of this witness was seriously impaired by the testimony given by 
another niece of accused, Miss Jewel Lucas, who testified, in contra­
diction of Mrs. Middleton's testimony, that on the Friday prior to 
the inception of this trial she heard Mrs. Middleton inform Mrs. 
Goins that she had not received the money but rather believed that 
"Fred got it than Billy". Although Jiu-es. Goins had supplied most of 
the impetus for the investigation of the matter and was deeply 
interested in it, Mrs. Middleton testified she did not tell her at 
any time that she had finally received the money even though she was 
on friendly terms with her mother-in-law and had a conversation with 
her about the accused on the Friday immediately prior to the trial 
of this case. The record does not indicate that Mrs. Middleton is 
so ill equipped menta.lly that she was unable to appreciate the effect 
that receipt or this money would have upon the situation and upon 
Mrs. Goins' attitude in the matter. It is unbelievable that Wirs. 
Middleton would not have conveyed this information promptly to Mrs. 
Goins. 

Mrs. Middleton also testified that she called the accused 
sometime shortly before trial because she heard •an investigation 
was going on" and, although she was asked by him to come to Newport 
News inasmuch as she probably would be called as a witness, she did 
not tell him she had received the money until later when she arrived 
at the bus station in Newport News the Saturday prior to trial. If' 
suoh,a telephone·conversation we~e had ordinary human instincts would 
have 1mpelle4her then to tell accused or the receipt of the money. 
If' she had not told accused then that she had received the money, why 
should he ask her to appear _as a witness? What testimony material to 
his case could she give? 

This witness further testified that she did not deposit the 
$700 in her bank account but hid it in a brown traveling bag until she 
spent $100 tor household furnishings, loaned i300 to a sister, Johnnie 
Martin, and loaned $300 to an unidentified friend. When questioned on 
the l!onday immediately prior to this trial she.did not mention these 
loans but when.asked how much of the $700 she had spent she replied 
"Practically all or it" • .Although her sister testified she had received 
a loan or $300 she refused to state for what purpose the money was 
needed on the grounds her answer might incriminate her. Mrs. Middleton 
also testified that she traveled to Newport News_trom her home in 
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Dryden, Virginia, "with a friend to bring her baby to Portsmouth and 
to see '1113' sister to give her the money•. She further testified that 
the loan was actually made at accused's house and although accused 
was present she did not tell him that she had received the $700. It 
is unbelievable that she would not have told him of the receipt of 
the money at that time rather than permit accused to remain ignorant 
ot such a vital tact. 

It is as apparent to the Board of Review, as it was to the 
court, that Mrs. Middleton's testimony as to the receipt of the money 
was pure fabrication to assist her uncle to extricate himself from his 
unwholesome dilemma. .· Ordinary common sense would go begging if credence 
were accorded her testimony. 

It should not pass unobserved that Mrs. Goins was present.and 
testified at the trial. However, under a ruling of the law member her 
.testimony was stricken from the record on the grounds that she was a 
convicted perjurer and had not been pardoned (R. 71). Without passing 
on the correctness ot this ruling, ,it tended to benefit the accused 
rather than injure his substantial rights. · 

From all of the circumstantial evidence produced, especially 
when considered in the light of accused's contradictory statement on 
the simple matter of where and how he mailed the envelope and ofMr13. 
Middleton's unbelievable testimony, it is the opinion ot the Board ot 
Review that the findings of guilty or the Charge and Specification are 
sustained. ·· 

7. Accused is 25 years of age. He enlisted in the Army on 
24 April 1937 and served as an enlisted man until he was·commissioned 
a second lieutenant on 11 December 1942 after graduation from the 
Quartermaster School, Camp Lee, Virginia. He was promoted to first 
lieutenant on 17 August 1943. 

8. The court was legally constituted and bad jurisdiction of the 
person and the offense. No errors.injuriously affecting the substantial 
rights ot·the accused were committed during the trial. In the opinion 
or the Board of Review the record of trial is legally sufficient to 
support the findings of guilty, to support the sentence and to warrant 
confirmation of the sentence. Dismissal is authorized upon conviction 
of a violation of Article of War 93. ,. . · · , ~ , 

Judge Advocate. 

, Judge Advocate. 
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SPJGV 

CM 258905 


1st Ind. 

War Department, J.A.G.o., 17 AUG 1944 - To the Secretary of War. 

l. Her8'With are transmitted for the action of the President 
the record ot trial and the opinion or the Board ct Review in the 
case of First Lieutenant Billy G. Lucas (0-1584540), Transportation 
C~ps. 

·2. I concur in the opinion of the Board of Review that the 
··record or trial is legally sufficient to support the findings of 
.guiltyJ to support the sentence am to warrant contirmation of the 
·sentence. The accused was found guilty of the theft of $700 from a 
noncommissioned officer in violation of Article or War 93. He was ·. 
sentenced to be dismissed the service. I recommend that the sentence, 

;al.though gross~ inadequate, be confirmed and carried into execution. 
! 	 . 

3. Inclosed are a draft of a letter tor your signature, trans~ 
· mitting the record to the President tor his action, and a form of 

.- Executive action designed to carr.r into ef'tect the foregoing recan­
- __ mendation, should s_uch action meet 1d th approval.. 

' 

Myron c. Craner, ·"' 
Major General, 

3 	Incls. The Judge Advocate General.. 
Incl.1-Record of trial. 
Incl.2-Dtt of ltr tor sig s/w.
Incl.3-Fom of action.· 

(Sentence confirmed. G.C.M.O. 526, 26 Se~ 1944) 
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UNITED STATES 	 ) FJELD ARTILIERY REPLACEMEN! TRAINING CEN.rER 
) FORT SIIL, OKLA.HCMA 

v. 	 ) 
) Trial by o.c.M., convened at 

Second J.ieutenant MERVIN ) Fort Sill, OJclahoma, 16-17 
O. POTEE.r (0-1179173), ) June 1944. Dismissal. 

Field Artillery. ) 


OPINION of the BOARD CF REVIffi 
mIVER., 01CONNOR and LOl'TERHOO.,Judge .l.dvocates 

' . ' 	 ', 

1. The Board of Revi81f bas examined the record of trial in the case of 
the otticer mmed abOTe and submits this, its opinion, to The Judge AdYocate 
General•.. ·· 

2. The accused was tried upon the following Charges and Speci!'iea­

tionsa 


CHARGE Ia Violation of the 61st Article of War. 

Specification: In that 2nd Lt. Mervin o. Poteet, Depart.ment of 
· 	 ·Air Training, Field A.rtillez,- School., Fort Si111 Oklahoma, did 

without proper leave absent himself from his station at AAF 
Cortract Pilot School, Pittsburg, Kansas, from about 16 Karch 
~944 to about 22 April 1944. 

CHARGE Ila Violation o.r the 9.$th Article of War. 

Specification 11 In that 2nd Lt. Mervin o. Poteet., Department of
Air Tra1n1ngj Field Art.illery- School, Fort Sil.11 Okl.ah~I did 
at Camp Croft, South Carolina., on or about lS Januar,y 1944, with 

· · intent to defraud, wro~ and un1ni'u1l¥ make and utter to 
the Camp Croft Exchange certain checks in words and figures as 
follows., to-11':lt 1 · 

Assumpti,~n, · Ill.
V#:h~ntJ ltl/11 _J_an_.15__ 19.a!i 

THE ~-fl# NATIONil BANK 
of Spartanburg 67-699 

00
Pq to the order of_____. _ea_s_h________ $2S roo. 

no. 
Twenty five & m------- ---DOLLARS 

Mervin o. Poteet'· and also 
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Assum.ptiop_,, 111.· Jan. l$ 
j#f'lftl>iHiIf/./¢1 ____ 19!1.i 

.. 
00 

Pq to the ar9-er _of __Cas_h_______12.S iM 
. no 

Twent;7 five & ioo - -DotURS 

. · Yerrln o. Poteet 
0-ll79l73 

and by means thereof did .traudulentl.7 obtain trcm the said Camp 
Croft Exchange the SllJll of t:ltt:r doll.are Ctso.oo), lawful aoner. 
of the United States, he, the said Lieutenant Poteet, then well 
lmowing that he did not ha"f9 am not; :lnten<Hng that he should 
have sufficient funds in the Assumption National Bank ot 
AsS\llllption, Illinoia, tor payment ot aaid _checks'. 

Specification 2a In that; 2nd Lt;. Kerrln o. Poteet, De~ent ot 
. Air Training., Field .A.rliill917 School, Fort Sill, Oklahoma, 

did at Spartanburg, south Carolina, on or abcat 17 Januarr 
1944, with intent to dafra'Ud, wrmdul].y and malawfl1ll1' make . 
and utter to The Citizens and Southern lfational Bank a certain 
check in words and figures as follows, to-wit 1 . 

67-682 
THE CITIZENS .AND SOUTBERB NATIONAL BJNIC 

of South Carolina 

Spartanburg, · S. o. Jan. 17 19!1!! · tso/oo 
___________Pq to the order of 

THE CITIZENS AND SOu.rHERH BATICN.AL BANK 01 S001,ll c.&.ROLI1U. 

Fifty and no/100 . · · ·.J..nOLT.W 
Value receiTed. and charge the saae to the ace~ of ., .. 
TO. mr .\s~ion Na~om.l -~ 

Assumption, Ill. · · ) o-11791 3_ 

. Fom 'R") . 


. . . 

. and by :means thereof dld· fra'U.dulan\;J.7 obtain from the said 
Citizens am Southem :Rational Bank the sua o.t fitli7 d.ollara . · 
($,$0.00), l.ntu1 monq ot the United states, he, the said · · 
Lieutmazit Poteet, then well lmo,mg that he did not have 
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http:BATICN.AL


(199) 


and not intending that he should have sui'ticient fund8 in · 
the First Assumption National Bank of Assumpt_ion, llllnois, 
for the payment of said check. ·· · 

Specification 3: Similar to Specification 2, but allegillg check 

. dral'lll on the First National Bank, AsSUJ11ption, Illinois, dated 


31. Januar.r 1944 for $10, made at Mulberry, Kansas, payable to 
the order of cash, and uttered tours. Ethel Ward.•. 

_Specification 4: S~r ·to Specification 2, but alleg:i.Dg check dra:m. 
on the National Bank of Pittsburg, Pittsburg, Kansas, dated 
1.4 Marcp. 1944 f'cr $20, made at Pittsbui,;:, Kansas, ~able to and 
uttered to c. H. Washington •. 

Specification 5: .Similar to Specification 2, but alleging check_ dram 

on the National Bank of Pitt11burg, Pittsburg,· Kansas, dated 20 

March 1944 for $1.5, made at Frontenac, Kansas, payable to and 

uttered to Judea Nizzia. 


Specit'ication 6: Simi Jar to Specification 2, but alleging check dra1ln 
on the National. Bank of Pittsburg, Pittsburg, Kansas, dated 21 
llarch 1944 for $20, made at Pittsburg, Kansas, to order. of ca.eh · 
and ut,tered to D. Alumbaugh. 

Specif1cation 7& Similar to Specification 2, but alleging check, drawn 
on the National Bank of Pittsburg, Pittsburg, Kansas, dated 21 
March 1944 far $20, made at Frontenac, Kansas, to the order ot 
cash and uttered to Dan Nizzia. 

Specification 8: Similar to Specification 2, but alleging check drawn 

on the National Bank or }>ittsburg, Pittsburg, Kansas, dated 22 

March · 1944 for $20, made at Frcmtenac, Kansas, payable to and 

uttered to Dem Nizzia. 


Specification 9, . Similar to Specification 2, but alleging check dra,rn 
on the National Bank .or Pittsburg, Pittsburg, Kansas; dated 27 
March 1944 for $10, made at Kansas Cit;r, Kansas, ~able to the 
"Y.Y.C • .A.., K.c., Kas.n and ut.tered to the Young Yen's Christian 
Association. . 

Specification 10: Similar to Specification 2, but alleging check 
dra'Wll on the National Bank or Pittsburg, Pittsburg, Kansas, dated 
29 March 1944 for $25, made at Kansas City, Missouri, to the 
order of cash and uttered to the Plaza Bank o:f Commerce. 

Specification l.11 Similar to Specii'ication l, but-. alleging the two 
checks nre dra,m on the National Bank of Pittsburg, Pittsburg, 
Kansas, dated Jll(arch 19li4 for $10 each, ma!ie at Kansas Cit,, 
Missouri, to the order of cash and uttered to Helen Helms, The 
BJ.ue Roan"• · 
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Specification 12: Similar to Specification 2, but alleging check 
drawn en the National Bank of Pittsburg, Pittsburg, Kansas, 
dated 15 March 1944 for $15, made at Pittsburg, Kansas, pqable 
to and uttered to Hotel Besse. 

· Specification 13 :. Simi) ar to Specification 1, but alleging two 
checks dated 14 January 1944 for $10 each, made at Camp Croft, 
South Carolina, to the order o! cash and uttered to the 
110fticers 1 Mess•. · 

CHARGE ma Viols:tion.of the 96th Article of' War. 

Specification: In that 2nd Lt. Mervin o. Poteet, Department of 
Air Training, Field .A.rtille:cy School, Fort Sill, Oklahoma, hav­
ing been first lawfully married to one Margaret Mar.r Poteet on 
or about 13 April 1939 at Waukegan, Illinois,· did, while sa,id 
marriage was valid and subsisting and lfhile said Margaret Mar.r 
Poteet was alive and yet his wif'e, unla:wfully and feloniously 
contract a fiecond marriage to one Gladys llae Kirkham, on or 
about 1 April 1944 at Kans.as Cit1, Kansas. . 

He pleaded guilty to the Specification, Charge I and Charge I, and not 
guilty to the remaining Charges and Specifications. He was found guilty of 
all Charges and Specifications and was sentenced to be dismissed the service, 
to .forfeit all pay and allowances due or to becane due and to be confined · 
at ha.rd iabor for five CS) years. The reviewing authority approved only so 
much of the sentence as provides that accused be dismissed the service and 
i'arwarded the record of trial 11pursuant to Article of War 4611 • (The record 
will be treated as having been forwarded for action under the 48th Article 
or War.) 

3. Evidence for the prosecutions 

CHARGE I I A copy (Ex. 1) of the morn:mg repo~ of Second An.Jf3" 
Air Forces Liaison Training Detachment, Pittsburg, Xansa!!, shows accused, 
from duty, attached from the Field Artillery School, Fort Sill, Oklahoma, 
to absent without leave 16 March 1944 (R. 12). - An extract copy (Ex. 2) 
of a morning rep_ort of' the ilr Training student Officers Pool, Field .Ar­
tillery School, Fort Sill, Oklahoma, shows accused from. absent without 
leave to apprehended by militar.r police, Kansas City, Missouri, and placed 
in confinsnent 22 .A.pril 1944 (R. 12-13). . ~ 

CHARGE II1 It was stipulated b7 the prosecution, defense counsel 
and accused that prosecution exhibits .3 t() 18 are true photostatic copies 
of the original checks described in Specifications· l to 13 Charge IIJ that::e original checks· were made and uttered by accused on th; dates appearing 

ereon; that the checks were returned by the drawee banks marked "in­
sufficient fun:ls• or •no account• (R. lJ-2S). ' 
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a. Specification 13: On J.4 Jarrua.rj 1944 an employee of the 
Ofi'icers •""'Mess, Camp Craft, South Carolina, cashed t110 checks for accused 
upon hf.a present.ing his· identification card. Photostats (Exs. 17 and 18) 
of the checks, dated 14 January 1944, in the S'Um of $10 ea.ch, pay-able to 
"Cash•.,- and dra,m on the Assumption National Bank., Assumption., Illinois, 
were receiTed in evidence. Both cheeks bore the indorsements n0f1'icers1 

Kess., Camp Head~rt.ers, Camp Crott, s.0. 9 (R. 2.$-26)•• 

~· Specification 1: On 15 January l944t the· accused., upon 

presenting bis •personal ident:trication• cashed two checks at the Camp 


· Craf't Exchange. Photostats (Exs. 3 and 4) of the checks., dated 15 Janu­
ary 1944, in the sum of $2.5 each., payable to 1 Cash11, and drawn on the 
Assumption National Bank, Assumption, Illinois, were received in evidence. 
(R. ]J-16) · 

c. Specification 21 On 17. Janual')" 1944 the accused "was passing 
through 'Spartanburg" and requested Leon L. Fatterson., cashier of the 

Citizens and Southern National Bank of South 9arolina., Spart.anburg, South 
Carolina, to. cash his personal check. Upon nproper identification" of ac­
cused the check ,ras cashed. A photostat (Ex • .5) of the check dated 17 
January l.944, in the BUil of $So, pqable to The Citizens and Southern Na­
tional Bank of South Carolina., and drawn on the First Assumption National 
Bank., Assumption., Illinois, was received in evidence (R. 16-17). · 

· d. Speci!ieation ,;a Ethel Ward of Kulberr,r., Kansas., •received• 
a check froa accused which ns returned marked •no account• and llhich she 
made good. A photostat (Ex. 6) or the check., dated ,31 January 1944, in 

· the sum of· $101 piyable to "Cash11 and drawn 0Jll the First National Bank., 
Assumption, Illinois., was receiTed in evidence (R. 17-18). 

•• Specification 4• Ckl 14 March l9li4, Carl H. Spendlove, store 
manager for· c. H. Washington., tobacco dealer., Pittsburg., Kansas, cashad 
a check tor accused !or $20. Accused identified himself b,- his '1A.o.o.• 
card. A photostat (h. 7) of the check dated 14 Karch 1944, pqable to 
c. H. Washington, drallll on the National. Bank of Pittsburg., Pittsburg, 

Kansas., was received in ev.i.dance (R. 18-19). · , . 


t• Specificaticm. l21 On 1S March 1944 a check was 11giTen11 b,­
accused to Hotel Besse, P~tsb'tll"g; n.nsu. A photostat (Ex. l6) of the 
check dated 1; March 1944, payable to the Hotel Besse., in the Sl1ll of $15., 
drawn on the National Bank or Pittsburc, Pittaburg., Kansas, was :received 
:in m.dence. (R. 24-2,S) ! 

... 
i• Specifications 5, 1 and 81 Judi.a and Domintc Nizda., 

Front; enac., Kansas, cashed three checks for accused giTing him 11the i'ull 
amount; of 11oneytt. · Photostats of the checks., all drawn on the National 
Bank of Pittsburg, Pittsburg., Kansas., were received in etldence as follona 
check dated 20 Karch 1944 for $15 payable to Judi.a Nizzia (Ex. 8)J check 
qated 2l March l91'4 tor 120· PQ'able to •cash• (Ex:. 9); and check dated 
22 llardl 1944 for $20 paT&ble to Daa Nizzia (Ex. 10) (R. 19-20). 

-s­
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h. Specification 61 n. Alwnbaugh, Pittsburg, Kansas, cashed 

a $20 checlc for accused in payment of 0 food, refreshments and balance in 

cash•. A photostat (Ex. 11) -of . the check dated 21 llareh 1944, drawn 

m the National Bank of Pittsburg, Pittsburg, Kansas, payable to °Cash11 , 


was received in evidence (R. 20-21). · 


1.· Specification 9: The Yollllg Mm's Chr.l.8tian Association, 

Kansas City, Kan.5as, cashed a cbeclc for accused in the sum of $10 whi)ch 

was returned 11because of inBufticient funds•. A photestat {Ex. 12 of 

the check dated 27 March 1944, drawn on the National Bank of Pittsburg, 

l'ittsburg, Kansas, payable to the •IJ(.C.A., K.c., 1rae.• ns received in 

erldeoce (R. 21-22)• 


.al• Specification 101 Ch 29 March the accused presented his 

check to the plaza Bank or Commerce, Kansas City, Missouri to be cashed. 

The bank paid the checlc upon accused producing •sufficient identifica­

tion".· A photostat (1cc. 13) of the check dated 29 March 1944, in the •• 

of $2$1 dram on the National Bank: of Pittsburg,. Pittsburg, nnsas, pq­
able to •Cash• was received in evidence (R. 22-2)). · 


k. Specification 11: Helen L. Helms, Kansas City, Missouri., 

cashed t,ro checks for accused drawn on the National Bank ot·Pittsburg, 

Pittsbur~t · Kansas. Photostats (Ee. 14 and 1S) of the checks· dated 31 

)[arch 1944,- for $10 each, payable to •ea.sh• were received in evidence 

Ca. 23-24). _ · · ·· 


It was stipulated that if' A. H. Corzine, president of the First 
National. Banlc of Assumption, Assumption, Illlnoie, were present in court 
he 110uld testify that accused opened a small account in the Assumption · 
Bank on 3 Jurie 1942, closed it on l6 November 1942 and had no account 'With •. 
the bank since that time (R. 26-27). It was .fllrther stipulated that if . 
Edgar C. Webber, Tice president and cashier of the National B&l'lk ot 
Pittsburg, Pittsbtl.rg, Kansas, were present in court he would testif.r that 
acc1JSed opened an account <11 29 February 1944 'With a deposit 0£ $400 and 
that b;r 3 Karch 1944 he had withdra'Wll $41.0, leaving an overdraft; or i10 
as shown b;r the stataneut; (Ex. 19) of his account. Accused did not re­
ceive a copy of the statment (R. 27-28). 

On 10 Kay 1944t the accused, after being advised of his rights, 
gue a swom statement Ex. 23) in llhich he identified his signature on 
most of the checks described in Specifications l to 12. He stated that he 
remembered cashiilg only the $50 check (Ex. S) on 17 ,Januaiy 1944 in 
8Partmburg, Saith Carolina, the $20 check (Ix. 7) c:n 14 llarch in Pittsburg, 
Kansas, and the $2S check {Ex. 13) en 29 Karch in-Kansaa, City, Kansas. The 
accused fla.rther stated that his account in the First National. Bank ot · 
Assuml'l!ion had been closed about Hovamber 1942, but he had neTer received 
a Btatement that it was •completel;y closed out•. At the time he wrote the 

. checks on the Nation.al. Bank of Pittsburg, he did not know whether he had 
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sufficient funds in his account to pay- them as he had never received a 
statement from the bank. Accused believed that he must have cashed the 
checks lrhenever he "got real drunk• (R • .3.3-34) • 

CHARGE III: Mrs. Margaret Ma.17 Poteet testified that she :married 
the accused on 1.3 April 1939 at Waukegan, . Illinois, as shown by' the cer­
tificate of marriage (Ex. 20)1 that the marriage had never been dissolved, 
and that Judith Ann Poteet, four years of age, and Kathleen Olga Poteet, 
five months old, were issue of their ma?Tiage (R. 29-32). 

A certified ccpy of- a malTiage license and certiticate of marris1,ge 
(EX• 22) shows the marriage of accused to Gladys Mae Kirkham on 1 April 
194k at Kansas City, Kansas CR• .33). Gladys Mae Kirkham Poteet testified 
by deposition (Ex. 21) that she met accused on 20 March 1944 at 11College 
IDn•, Kansas City, Missouri. They were married in Kansas City, Kansas, on 
l April 1944, and liyed together as man and wife for about; two weeks. She 
further stated that from the time she met accused until she last saw him, 
accused was frequently intoxicated in the evenings, but did not drink 
during the day, and that accused us 11quiet and sober" on the day of their 
marriage. In a previous statement (attached to Ex. 21), which she testi­
fied was true, she stated that accused was in an intoxicated ca1dition fran 
the time she first met him, that he would "sleep off one drwllc only to 
go right en anothern, taking aspirins 11by the bottles fulln with his 
drinks, and that she never saw him •ful.13" sober"until after he had been held 
by the military police .f'or two or three days. He appeared, however, to be 
sober Ql the day they were ma.?Tied (R. 32-33). . 

In his sworn statement (.Ex. 23) made on 10 May 1944 aecuse'd ~tated 
that he attended Liaison Pilot School at Pittsburg, Kansas f'ran 19 January 
to 11 March 1944. He was to leave for Fort sm, OkJ.ahama 14 March but was 
"pretty drunk• and stayed in Pittsburg that night at the h~use o.f' a girl ac­
quaintance. He remained there for about a week ani was "always in a half : 
Btupor or half drunk mood", taking aspirin tablets with his drinks. About ·iS or 26 March he lef"t for Fort Sill and while waiting 1n Kansas City 
ias~ to change trains he started drinking again. About two .days iater 
~~ ladys Mae Kirkham in a tavern in Kansas City and stayed at her house 
1. ni. ght • The next night the;r •got drunk" and continued ·drinkin until 
£1.tOO or 5:oo o'clock the following morning. In one of his "drunk g nt " 
:~:d asked her to marry him. She ma.de all an-angaments for th:11..-:~s 
was "ha~w;-e 7r1ea by a judge in Kansas City. Accused stated that he , .

pened. He _:etende~ :~P!::n~~ t: ;hit.h:h!1: and did no! care what hap-
Sevaral days passed and when he realiz d "wha xt day but got too drunk•• 
he prepared to leave for Fort S111. ~ toldt c:a~~o1Jc:khathingn he had done 
New York. Instead of leaving h he ....,s m he was going to 

_ , owever., got ~ again and stqed at the 
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home of a civilian. The following day, while still drinking, he telephoned 
Glad;ys Kirkham telling her he was in New York. She traced the telephone 
call and asked the military police to help locate accused and as a result 
he was taken into custody. Accused .1\trlher stated that he was in love with 
his wit e and children and did not care for "Gladys" the girl he had 
"bigam.ously married11 (R• .3.3-34). 

4. For the defense: 'lhe accused testified that he completed twelve 
years of school in Assumption, Illinois. Before entering the ~ he had 
been an inspector at Illinois Mallable Foundry, Decauter, Illinois· 
(R. 46-47). He had been in the Army seven years, first enlisting at Fort 
Sheridan, Illinois. He served in artillery organizations at various posts 
in the Untted States before going to Iceland with Task Force No. 4 in 
Septan.ber 1941. He returned in November 1942 to attend officer candidate 
school. After receiving his commission on 16 March 194.3, accused was . 
trans!erred frequently and in January 1944 he was stationed at Fort Jackson, 
South Carolina, 'Where he became very •disgusted.• because he had no assigned 
duties and found himself irorldng unde1· officers he had instructed at nooc•. 
From Fort; Jackson he was sent to Liaison Pilot School at Pittsburg, Kansas, 
arriving there 19 Jan1J&ry (R. 35-37). . 

With reference to the checks dra'Wil on the Assumption Bank (Specs. 1., 
2, 3 and 13, Chg. II) accused stated that he opened the account in June · 
1942 while he was in Iceland b.r maldng an allotment of $100 a month to the 
bank. The allotment was in effect for three or four months and was stopped 
about 5 Novanber 19 42 on his return to the United States (R. 48-49). He 
wrote checks OV"er a period of about twelve days in November 1942 (R. 53)• 
He never received a statenent from the bank and did not know the account 
had been closed on 16 November 1942 (R. 49-50). He did not llrite any more 
?hecks on the Assumption Bank until J~nuary 1944, but was always under the 
impre~sion that he had approximately i80 balance in the account (R. 50, 53). 
'.lhe/~st N!tianal Bank was the only bank in Assumption, Illinois (R. 47). 
He f~tly recalled cashing the two che~ks (Exs. 3 and 4) for $25 each 
at the amp Croft Post Exchange, but did not remember cashing the two $10 
cheeks (E.xs. 17 and 18) at the Camp Croft Officers• Mess. He had stopped · 
over at Camp Croft on his way to Liaison Pilot School and was ttfairl.y well 
intofcated" at the time. He remembered cash!ng the $50 ch k (Ex ~) t 
the itizens and Southern National Bank . . ec • ;,;, a 

had never been in Mulberrv Kan d lil Spartanburg. He stated that he 

( ) JJ sas an cou1d not account for hi ~10 ch k 
EX. 6 being cashed there (R. 37-40 54-55 ~1~8) H his.., . ec 

ture was on the che k (R I O) A ' ' ;J ? • owever, s signa­
ou.ld d . · c • ij. • ccused further testified that his wife(R. 66)~aw on his account in the Assumption bank while he was in Iceland 

As to the checks drawn on the National Bank of Pittsburg (Spe~:a 

4712) accused testified that he opened the account with a deposit of $400 
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about l Marcil 1944 and never made any additional deposits (R• 41, 59-60) •. 
He acknowledged that the bank statement (Ex. 19) showed that between 29 
February- and 2 March 1944 he had issued checks in a total a.mount of $410 
leaving the account $10 overdra1m (R. 63-64). He never received a state­
ment fran the bank, however, and believed that he had sufficient funds in 
the account to meet the checks he issued between 14 .March ancf 31 March 1944 
(R. 64-65). Accused recalled cashing the $20 check (Ex. 7) on 14 March 1944, 
but could not •definitely" remember cashing aey of the remajning checks 
(Exe. 8 to 16) drawn on the National Bank of Pittsburg, because he was drink­
ing wring that period (R. 41-43). The accused further testified that he 
never intended to defraud any of the people who cashed his checks and had a 
Government check for $360 on deposit in the prison office to pay all of the 
outstandirg checks (R. 46). 

As to Charge III '\;he accused testified substantially the .same as 
he related in his sworn statement (Ex:. 23) of 10 May 1944. He added, how­
ever, that before he left the Liaison Pilot School at Pittsburg, Kansas~ he 
was given a ten-day delay en route be.tore departing to Fort Sill (R. 42}• 
He had knom Gladys Ma~ Kirkham about three or four days before he married 
her, an:i had been under the ini'luence of liquor for so long that at the time 
of the marriage ceremony he did not realize he was already married. He re­
membered the marriage nvery faintly•, •some judge11 performed the ceremon;y. 
His mind was not "working properly• but ha would not say that he was 8 dead 
drunk" or in a "drunken stupor". After the marriage and until he left her he 
was never 1'~ in possession of his senses (R. 68-70). 

Mrs. Margaret Mary- Poteet, the wife of acC'USed, testified that she 
visited accused at Pittablrg, Kansas, early· in February 1944 and obtierved 
that he was upset, •seemed nervous" and had been drinking 11heavilyff • She 
visited Min again during the latter part of February and first part of March, 
and his condition was about the same, but she "thought II he had been drink­
ing more (R. 75). According to Mrs. Poteet the accused appeared "stable• 
when drinldng bu; Cll becoming sober he did not "sesn• to remember 1'hat hap­
pened while he was under the influence of liquor (R. 76). 'lhe accused al­
ways had provided for the family but the last f ervr months while she was 
li~ with her family bad been •slightly different• (R. 79). Before they 
left Carolina" acca.sed turned his pay check over to her each month. On 
the two occasiom when she visited accused in Februar,- and March 1944 at 
Pittsburg, Kansas, he gave her over $300 (R. 7S-76). Mrs. f-oteet~further 
stated that she drew sane money on the bank account; of accused in the First 
Naticnal Bank of Assumption, Illim.ois, while accused was :ln Iceland but she 
did not rsnember the amounts {R. 75-76). , 

S. .!• Charge I1 It is shown bT the evidence aoo· admitted by ~he plea~{ ~t!"t~at the accused, without ·proper leave, absen'f.ed himself from his · 
ab~ut; 16 Mar:Ut!1~~F::; ~:~ct; Pilot School, Pittsburg, lr&nsas, from ... 
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b. Charge II1 The evidence shows that between 14 January and ,31 
March J.9 44 the accused made and uttered sixteen checks in the aggregate 
amount of $29$. Six of the checks we.re dralfll en the First National Bank ot 
Assumption Assumption, Illinois, and issued to the payees in amounts as 
!ollowsi Two checks for $10 each on 14 Jamuaiy 1944 issued at Camp Croft, 
south Carolina, payable to "cash" (Spec. 13); two checks tor $2,5 each ~ 
1$ January 1944 issued at Camp Croft, South Carolina, ps.yable to 11Cash 
(Spec. 1); $SO on 17 January 1944 issued at Spartanburg, South Carolina, pay­
able to The Citizens and Southern National Bank of South Carolina ~Spec. 2); 
and $10 on 31 January 1944 issued at Mulberry, Kansas, payable to Cash" 
(Spec. 3). Ten of the checks were dra1111 on the National Banlc of Pittsburg, 
Pittsburg, Kansas, in amounts as follOlfs: $20 on 14 March 1944, issued at 
Pittsburg, Kansas payable to c. H• Washington (Spec. 4); $15 on 1S March is ­
sued at Pittsbllrg, Kansas payable to Hotel Besse (Spec. 12); $15 on 20 
March issued at Frontenac, Kansas payable to Ju.dea Mizzi.a (Spec. 5); $20 ·· 
on 21 March issued at Pittsburg, Kansas payable to ucash11 (Spec. 6); $20 on 
21 Uarch issued at Frontenac, Kansas payable to nCash" (Spec. 7h $20 on 
22 March issued at Frontenac, Kansas payable to Dau Nizzia (Spee ... 8); $10 
on 27 March issued at Kansas City~ Kansas payable to . ..Y.M.O.A.n (Spec. 9); 
$25 on 29 March issued at Kansas liity, Missouri payable to "Cash11 (Spec. 10); 
and two checks for $10 each on 31 March issued at Kansas City1 Missouri pay­
able to "Cash" (Spec.ll). · 

'lbe first six checks (Specs. 1, 2, 3 and ]J) were returned by the 
First National Bank of Assumption, Illinois, marked no account. The account 
or accused with the Assumpticn Bank was closed in November 1942 and no fur­
ther checks were written by him on this account until he issued the six 
checks in Januar.r 1944 for $130. Accused testified that he remembered cash­
ing three or these checks in a total amount of $100, and was always under 
the impression that he had a balance of approximately $80 in.the account. 
'lhe ten checks dram on the National Bank of Pittsburg, Pittsburg, Kansas 
(Specs. 4. to 12) were returned by the drawee bank because of insufficient. 
funds. Accused opene.d this account on 29 February 1944 with a deposit of 
S400 and b;r 3 March l94h had overdrawr:' his account $10, leaving no funds to 
his credit llhen he issued the ten checks between 14 March and 31 March 1944 
in a total am~ of $165. Accused testified that he recalled cashing one 
of the checks for $20 but because of his intoxicated condition could not 
•definitely" remenber cashing the rest·of the checks. Accused also testi ­
fied that he believed he bad sufficient funds in the First National Bank of 
Assumption and the National Banlc of Pittsburg to pay the checks he issued 
because he had mver received a statement from either bank noti~,(,...,. him r 
the ccndition of his accouht. · ..J ~ 0 

hi An acc~sed is prop\.rly' chargeable with knc,;ledge of. the status or 
s bank account, llhere, as nere, the status of the account results from thecta s of accused, such as drawing checlcs ( CJl 236070 W: 

Board of Revievr is ccnvi · d ! ,. anner, 22 B.R. 279). The 
... . nee rom the evidence that accused was not so 
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intoxicated at the times the checks were issued as to be unable to know 
what he was doing and that he was not rendered incapable of realizing the 
consequences of his act. Drunkenness is a defense only where it nega­
tives specific intent, and the burden of proof' is upon accused to show 
that his state of drunkenness was such as to prevent his forming the 
design to ·defraud (CM.118861; Dig. Op. JAG 1912-40, sec. 451 (28)). The 
evidence sustains the findings of guilty of the fraudulent issuance or 
checks as alleged in Specifications l tc 13, Charge II. 

c. Charge III: It is shown by the evidence and the admissions 
of accused in his testimcny that accused and Margaret Mary Poteet were 
legally married en 13 April 1939, am that, lmile the marriage status 
still existed, he contracted a bigamous maITiage w.i.th Gladys Mae Kirkham 
on 1 April 1944, as alleged in the Specification of Charge III. Although 
it is undisputed that 11.ccused was drinking heavily during the period in 
which the bigamous marriage was contracted the Board does not believe that 
he was.intoxicated to such extent as to deprive him of responsibility for 
his acts. · 

6. The records of the War Department show that this officer is 32 
years and 2 months of age. He is a native of Illinois and resided there· 
until he entered the A:rnry, 29 June 1937. He has a high school. education 
and was ea:plcy-ed in civilia.n life as a carpenter and an ninspector". He. 
has been married twice and has two children by his present wife. During 
his service in the Army as an enlisted man from 1937 ·to 1943 he was pro-· 
moted successive'.cy from corporal to sergeant to technical sergeant. He 
attended Officer Can:iidate School at Fort Sill, Oklahoma, and upon com­
.pletion of the course was appointed a temporary second lieutenant, ~ o£ 
the United States, ~8 March 1943, enterillg upon~ive duty on that date • 

. 
7 • The court was legally constituted. No errors injuriously affect­

ing the substant.ial rights of the accused vrere committed during the trial. 
1'he ~o~d of Review is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the sentenc~ and to war­
rant confirmaticn of the sentence. Dismissal is authorized ·u;on convic­

• 	 tion of a violation of the 61st or 96th .Article of War and mandatory upon 
cmviction of a violation of the 95th Article of War. 

~~ ,Ju~e AdVocate.; 	 . 
-,, -"./}/ .··. 

1 

_·_;_·,_,i_fttwr_·""'.:"''"'"_\..,.i_,_:_·(_._.£_:._~·___--J Judge Advocate. 

-~-· -----.----..)'Judge Advocate.11~~-'_,_· 
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1st Ind. 

War Department, J.A.o.o.,. l SEP 1944 - To the Secretary of War. 

1•. Herewith transmitted for the action of the President are the 

record of trill· and the opinion of the Board of Review 1n the case of 

Second Lieutenant Mervin o. poteet (O-ll79l7.3), Field Artilleey. 


2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence.· The accused was 

· foun:i 	guilty of absence without leave from his station from 16 March 1944 
to ·22 April 1944, in violation of Article of War 61; of making and utter­
ing, 1lith intent to defraud, · between 14 January 1944 and 31 March 1944, 
sixteen checks totaling i29S, lmow.i..ng that he did not have, and not in­
tending that he should have, sufficient funds in the banks on which drawn 
for payment, in violation ·of Article of war 9S; and of bigamy, in viola­
tion of Article of War 96. I recamnend that the sentence as approved by 
the reviewing authority, although inadequate, be confirmed and carried 
into execution. 

3• Inclosed are a draft of a letter for your signature, transmit­
ting the record to the President for his action, and a form of Executive 
action carrying into effect the above recommendation, should it meet with 
approval. 

. 	 I . '\L-·, _,._ ....,, .,:·-,.... .,_ ...... '.>,,...~-~­

Myron C. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 

Incl.1-Rec. of trial. 

Incl.2-Drft. ltr. for sig. 


. S/w. 

Incl.J-Form of Action. 


(Sentence as approved by reviewing authority confirmed. 

G.C.!l:.0._547, 7 Oct 1944) 
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WAR DEPAtl.Tl&NT 
Army Service Forces 

In the Office of The Judge Advocate General 
'iia.shing,-ton, D. C. 

( -,ry_;)
..:. - /SPJGK 

CM 259006 
4 AUG 19-44 

U N I T E D S T A T E S 	 ) A.RHY AIR FORCES 
) LAST.LRN FLYING TRA.IHING cm:i.:ium 

v. 	 ) 
) Trial by G.c.u., convened at 

Canta.in LLl,';i1~LLYN lfERNJ:R ) lia.xwell Field, Alabama., 15 
(o:338358), Infantry. ) June 1944. Dismissal. 

OPINION of the BQ.\P.D OF REVH,W 
LYON, IJOYSB and SQilf.8NFII..:LD, Judge Advocates. 

l. The Board of Review has examined the record of trial in the case 
of the officer named above and presents this, its opinion, to The Judge 
Advocate General. 

2. Accused was tried upon the following Charge and Specifications a 

CHAEGEa Violation of the 96th Article of War • 

.Specification la In that Captain Llewellyn (NMI) Herner, then 
Cor.rrna.nding Officer of the 329th College Training Detachr,ent 
(Aircrmv), State Teachers College, Slippery Rock, Pa. did, 
at 329th College Training Detachment (Aircrew), State 
Teachers College, Slippery Rock, Pennsylvania: on or about 
26 January 1944, before Harmar D. Denny, Jr., Lt. Col., 
A.C., Assistant to the Inspector General, AAFIFTC, make 
under oath a. statement in substsnce as follmvsa that he 
had paid out of his own pocket the expenses of a trip to 
Pittsburgh, Pennsylvania, with 1st Lieutenant Paul (Ni.ii) 
·,,ilkinson, on or about 3 lfovember 1943, which stata.m.ent 
he then and the re knew was not true. 

Specification 2 a In that Captain Llewellyn (m,:r) Werner, then 
Commanding Officer of the 329th College Training Detachment 
(Aircrew), State Teachers College, Slippery Rock, Pennsylvania, 
did, at 329th College Training Detachment (Aircre.v), St~te 
Teachers College, Slippery Rock, Pennsylvania, on or about 
26 January 1944, with intent to decei-ve Lt. Col. Harmar D. 
Denny, Jr., AC, Assistant to the Inspector General, AAFEFTC, 
officially state to the said Lt. Colonel De!llly that no 
11 Slush Fund" existed at the. 329th College Training Detachment, 
w~ich statement was known by the said Captain Llewellyn (I'i!.iI) 
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Werner, to be untrue in that a "Slush F\md" was then in 
existence and had been in existence at the.said 329th Collecs 
Training Detachment, State Teachers College, Slippery Rock, 
Pt:,nnsylvania.. 

Specifioe.tion 3& In that Captain IJ.ewellyn (NMI) Werner, then 
Commanding Officer of the 329th College Training Detachment 
(Aircrew), State Teachers College, Slippery Rook, Pennaylvar..ia, 
did, at 329th College Training Detachmont (Airorew), State 
Teachers College, Slippery Rock, Pennsylvania, on or about 
l December 1943, wrongfully request three (3) offioera, then 
assigned to the 329th College Training Detachment (Aircrew), 
State Teachers College, Slippery Rook, Pennsylvania, and in­
ferior in rank to the said Captain IJ.ewellyn (NMI) Werner, to 
sign a statement that no unauthorized fund was in existenoe 
at the said 329th College Training Detachment (AircrG11), 
State Teachers College. Slippery Rock, Peilil8ylvania, when 
the said Captain IJ.ewellyn (NMI) Werner well knew that a.n 
unauthorized fund was then and there in existence at the 
said 329th College Training Detachme~t (Aircrew). 

Accused pleaded not guilty to and was found guilty of the Charge and all 
Specifications. No evidence of previous convictions was introduced. He 
was sentenced to dismissal. The reviewing authority approved the sentence, 
recommended that the execution thereof be suspended, and forwarded the 
record of trial for e.otion under Article of We.r 48 • 

.3. Summ.a.ry of the evidence. 

Accused was the Commanding Officer of the 239th Anrry Air Forces Cadet 
Training Detachment, which was situated at the State Teachers College, 
Slippery nook, Pennsylvania (R. 7,13,l7,21J Pros. Ex. 1). He assumed this 
command in May of 1943 (R. 16). A "slush fund. st had been established by 
one of accused's predecessors in office and was continued by aooused (R.17). 
Originally it had been established by $5 donations by officers and enlisted 
men of the organization, and was further maintained by contributions to it 
from laundries and other establishments which did business with the detach­
ment (R. 10,17; Pros. Ex. 1). It was used for the benefit of the detachment, 
in buying extra supplies and equipment and in providing recreation and en­
tertainment (R. 8,9,18; Pros. Ex. 1). 

a. Specification l. 

On 20 October 1943, accused received official orders.to proceed to 
Pittsburgh, Pennsylvania, on 3 November for temporary duty in order to 
attend a conference of Army and college officials in connection with cadet · 
training problems (Pros. E:x:s. l,2 ). He told First Lieutenant Paul Wilkinson, 
Air Corps, his Adjutant and Personnel and Classifications Officer to ac­
company him to Pittsburgh,· saying that attendance at the conference would 
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be beneficial to Lieutenant Vlilkinson in the performance of his assigned 
duties. He informd Lieutenant ¥filkinson that he would be reimbursed for 
his expenses upon return to Slippery Rock. Travel to and from the con-' 
ference was performed by government vehicle and upon their return Lieu­
tenant Wi.J.kinson received :ii>6 or ~7., his total expenditures., from Lieutenant 
Charles P. Cliff., who was the custodian of the "slush fund" (R. 12.,13.r 
Pros. Ex. 1). 

On 26 January 1944, an investigation was conducted at Slippery Rook 
by Lieutenant Colonel Ha.nnar D. Denny, Jr., Air Corps, Assistant to the 
Inspeotor General. Among other questions asked of accused by Colonel 
Denny was one concerning payment of the ·money to Lieutenant llilkinson 
after the Pittsburgh trip. Accused, under oath, told Colonel Denny that 
he had paid this money "out of his own pocket" (R. 20-22 ). · 

b. Specification 2. 

The evidence offered by the prosecution to show the existence of the 
"slush fund" has already been set forth in discussing Specification 1, 
supra. 

Colonel Denny testified that at the same investigation previously 
referred to he asked accused whether the latter had signed an affidavit 
to the effect that there was no "slush fund" at the detachment, and other 
questions., not material here, concerning uses to which the fund had been 
put. Accused said that he had signed such an affidavit, that there was 
no "slush f1md 11 

, and that he had previously "e:,:pended" such a fund which 
when he took command he found to have been maintained by his predecessors 
(R. 22,23). 

c. Specification 3. 

On 1 December 1943., accused called a meeting of the officers in his 
detachment. Present were accused,· Lieutenant Wilkinson, Lieutenant Cli.f't., 
Captain Fred E. Spragens, Medical Corps, and Lieutenant Edward G. Petrillo, 
Air Corps, the Plans and Training Officer• .An investigation of the existence 
of the 11sl ush fund11 was then being conducted by "Captain Sill II of the In­
spector General's Department and the meeting was called to discuss it. 
Accused suggested to those present that the best way to :forestall-any fur­
ther difficulties and to avoid a "bad name :for the detachment11 would be 
for each officer to execute an affidavit to the effect that no such fund 
existed. He did not attempt to force any of the officers .to do so, but 
appears to have asked them if they would. Several expressed their willing­
ness to "stand by" accused, but Lieutenant Petrillo refused to do so, and 
after an argument between him and accused the meeting broke up without any­
one's executing or agreeing to execute such a statement (R. 13,15,18.,19; 
Pros. Exs. 1,3). 
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'lhe statements made by accused to Colonel Denny concerning the 
existence of a "slush fund" and accused's previous affidavit concerning 
it., were made to the colonel in the morning of 26 January. At the be­
ginning of the mvestigation Colonel Denny called accu~ed 1s attention 
"to the rules concerning perjury''., and afterwards told him "that arcy­
testimony given could be used against him" (R. 21., 22). In the after­
noon., however., 'While they were -walking back together· from their lunch to 
the room in which the investigation -was taking place., accused told 
Colonel Denny that he was worried over the possibility that the situation 

- would cause trouble for him in the form of charges against him. •ihere­
upon., Colonel Denny told accused., 

"Well., Captain Werner., I don't think the story is the 'Whole 
truth., and 1.f you continue as you have the only thing given me 
is to call headquarters and recommend that you be relieved of 
your command., because frankly., I do not think that you are telling 
the truth. 11 (R. 23). . · . 

. 
Accused thereupon "broke down"., admitted that the fund did exist., 

and that he had directed the payment from it of Lieutenant Vlilldnson"s 
expenses, and other details concerning it. Accused took· full responsibility 
for its existence since he had assumoo. command and found that there 118.a 
such a fund (R. 23-25). 

It clearly appears that the fund :was not large., that it had been used 
generally for the benefit of the detachment as a whole., and that accused ob­
tained no personal benefit from it (R. 8.,9.,ll.,13,15,18; Proa. Ex. 1). ' 
Lieutenant Willdnson testified that~accused vras well thought of by the · 
officers of his command., that his "decisions and camna.nd functions were 
made as one vmo had good experience and training"., and that he ma highly 
regarded among his associates., in the college in 'Which the detaclnnent was 
located., and in· the cOl!IIIIUili.ty of Slippery Rock (Pros. Ex.· 1). He further 
stated., however., that accused's "mili~ry speech., bearing., and manner was 
(sic) considered by both the·enlisted men and officers of his command·to. 
be below that of any offi~er., much less that of a canmanding officer". 

Evidence for defense. 

Accused I s rights were explained to him. He elected to remain silent 
and called no witnesses (R. 27). 

4. 'lhere is stong intimation in Colonel Denny's testimony., that the 
confession obtained by him from accused on the· afternoon of 26 January., 

· ma not entirely voluntary upon accused 'a part. It is true that accused 
had been at least partially apprised of his rights to speak or remain 

· silent., but in view of the fact that he was ·being questioned by an of­
ficer considerably his senior in rank., and in view of the words used., ­
"1.f you continue as you have * -r.- * (I shall be canpelled to) * * * recom­
mend that you be relieved of your corranand" - there are inherent the 
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indications of both a threat and a suggestion that benefit might accrue 
to accused if he changed his story. It was an unsatisfactory, if not 
dangerous method, of eliciting the statements which followed. 

Assuming, but not deciding, however,. that the confession was involun­
tary, the Board of Review is of the opinion that there is ample evidence 
in the record apart from accused's statements to Colonel Denny to support 
the findings of guilty. 'lhe testimony of the other 'Witnesses as to the ­
existence of the fund is clear and uncontradicted. The fact that ac­
cused procured the payment of Lieutenant Wilkinson's expenses from it, 
the facts concerning his suggestion to officers under his carunand that 
they execute false affidavits concerning it, and the fact that accused 
told Colonel Denny in the morning investigation that there was no such 
fund and that he had previously executed an affidavit to that effect, are 
all established by competent evidence. Colonel Denny's testimony as to 
the statements made by accused during the morning investigation could not 
be affected by the events of the afternoon. 

Vihile the false official statements alleged in Specifications 1 and 
3 occurred at the same time, it is clear that both statements were made, 
that both were untrue., and that they constitute offenses in violation of 
Article of War 96. Causing an enlisted man to nake a false statement ha.s 
been held to constitute a violation of Article of War 95 (OM 237521). The 
analogy is sufficient to support a conviction of violation of Article of 
War 96, in that accused attempted to persuade military subordinates to 
execute false statements. 

5. War Department records show that accused is 30 years of ag~ and 
a graduate of Morgan Park, Illinois., Military Academy. He was appointed 
a second lieutenant, Infantry, Reserve, on 27 December 1935, "Which appoint­
ment he accepted on J January, 1936. He was prcnnoted to first lieutenant, ­
Infantry., Reserve, effective 23 February 1939., and accepted on 25 February, 
and was promoted to captain, Infantry., Army of the. United States, on 29 
March 1942. He has been on active duty at various times since his original 
appointment, and continuously since 20 November 1940. He successfully 
completed the Officers' Course, The Adjutant General's School, Washington, 
D.c., 14 April to 10 May 1941. 

6. The court was lega~ constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were co1!ndtted during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to support 
the findings of guilty: and the sentence and to warrant confirmation thereof. 
Dismissal is authorized upon conviction of a violation of 

' 

Article of War 96.. 

e Advocate. 
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1st Ind. 

War Department, J.A.G.O.,. 11 AUG 1944· --To the Secretary of War. 

'' 1. 1:ferewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the oase of 
Captain Llewellyn Werner (0-338358), Infantry. 

2. I concur in the opinion of the Board of Revi~w that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confinnation thereof. Accused was fotmd guilty 
of making two false official statements to a superior officer in the 
course of an investigation, and of requesting three subordinate officers 
to execute false affidavits. These are serious offenses, but the evi­
dence shO"Ns that he wa.s not primarily responsible for the situation which 
brought about the investigations, and that he had received no personal 
benefit from the fund which was the subject of them. The reviewing au­
thority, in approving the sentence, recomnended that in the event of 
its confirmation, its execution be suspended. In view of all these 
ciroumstanoes, and particularly the r eoommendation of the reviewing au­
thority, I reconunend that the sentence be confirmed but that the exe­
cution thereof be suspended during accused's good behavior. 

3. Inolosed are a· draft of a letter for your signature trans-
mi :;ting the record to the President for his action and a fonn of Exe­
cutive action designed to carry into effect the recommendation herein­
above made, should such action meet with approval. 

Q., ~-Q__.. - ... 

1t7ron c. Cramer, 
Major General, 

3 lnols. The Judge Advooa.te General. 
Inol.1-Record of trial. 
J;nol.2-Drft. of ltr. for sig. 

Seo. of War. 
Inol.3-Form of Ex:~ action. 

(Sentence confirmed but execution suspended. G.C.M.O. 503, lJ Sep 1944), 
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WAR DEPARTMENT 

Arrrzy' Service Forces 
In the Office of The Judge Advocate General 

Washington, D.C. 

SPJGN 
CM 259010 1 7 JUL 1944 

) EIGHTH SERVICE CO!.~ 
U N I T E D S T A T E S ) ARl,1Y SERVICE FORCES 

) 
v. ) Tri.al by G.c.:tr.., convened at 

) Fort Sam Houston, Texas, 9 June 
Private ALt.7 3200 V. RIVERA ) 1944. Dishonorable discharge 
(382549:23), Headquarters 
Company, 3rd Battalion, 

) 
) 

and confinement for life. 
Peni tentia.ry. 

381st Infantry. ) 

REVIl..1-7 by the BOARD OF REVIro'W 
LIFSCOMB, SYKES and GOLDI:11., Judge Advocates. 

1. 'rhe record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the i'ollowing Charges and Specifi ­
cations: 

CHAR.GE I: Violation of the 92d Article oi' War. 

Sp eci.r.i. cation : In that Privat.a Alfredo V. Rivera, 

Heady_ua.rters Company, 3d Battalion, 381st In­

i'antry, did, at San Antonio, Texas, on or about 

9 liiay 1944, ·with malice ai'orethought, willfully, 

deliberately, feloniously, unlavrl'ully and with 

premeditation kill one Carolina Rivera, a hum2.n 

being by shooting her w.i. th a gun. . 


CHA.?..GE II: Violation of the 61st Article oi' 1'Iar. 

Specification: In that Private Alfredo V. Rivera, 

Headquarters Company, 3d Battalion, 381st In­
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fantry, did, without proper leave, absent him­
. self from his station at Camp San Luis Obispo, 
California., from about 2 .May 1944 to about 11 
~1ay 1944. 

The accused pleaded not guilty to Cha-rge I and its Specification and 
gullty to Charge II and its Specification. He was found guilty of all 
Charges and Specifications. :C..'vidence of one previous conviction for 
absence ,dthout leave for 25 da~'s, in violation of Article of War 61., 
was introduced. He was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to become due and 
to be confined at hard labor at such place as the reviewing authority 
might direct for the tenn of his natural life. 'l'he reviewing authority 
approved the sentence, designated the United Stcates Penitentiary., Leaven­
worth, Kansas, as the place of confinement, and forvrarded the record 
of trial for action unier lU'ticle of ::-ar 50}. · 

3. The evidence for the prosecution shews that the accused left 
California on 15 April 1944, arrived in San Antonio, Texas, on 19 April 
1944 and immediately went to see his vdfe, Carolina Rivera, the deceased, 
and their two children who lived with accused's mother-in-law, Urs. 
Santiago Guarjardo, in a house located at 2903 Wyoming Street, ~an 
Antonio, Texas. During the follovdng days the accused repeatedly quar­
reled Yd. th the deceased about her going out with other men and not having 
money from the allotments which he had. r.iade to her. On 29 April 1944 the 
accused through a civilian purchased a 38 caliber pistol from the Crescent 
Loan Company. On 6 May 1944, the accused and deceased had an argument 
about the accused going to "the store" during which he "got her by the 
hair and neck and ~- * ~- said he had to ld.ll her before he left". On the 
morning of 8 1.:Iay 1944 the accused left the house, stating that he was 
leaving forever but returned in the afternoon, quaITeled with his wife 
and did not remove his clothes that night. At about 2 p.::n. on the 
following afternoon, at Mrs. Guarjardo's house, the accused again quar­
reled with the deceased and askaci her to leave some washing which she 
was cbing and come into a room with him. The deceased told him that he 
could "tell it to her there". Accused then grabbed deceased by the hair, 
pulled her behind the curtains of a roora and asked why she did not want 
him there. Deceased replied that it was not because &~e did not "want
Lw..:i/ here, b:!:!,t it is because the M.P.s will come here to pick /[wnJ 
up and then Lshi/ will lose the allowance- for /iiei} babies". Following 
these statements a shot was heard by Mrs. Guarjardo who went into the 

· room 	and saw her daughter fall after tald.ng two steps. She asked ac­
cused what he had done and he told her to II shut up 11 or else he would 
"ldll ffiei} too11 • Accused then put the gun to his chest but did not 
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"fire the triggGr 11 • He threv, the gun on the bed and went out of tha 
house after telling her he "wa.-r1ted the law to pick him up out in the 
street". The' deceased appeared to be dead when she fell (R. 8-13, 
34-40; Pros.~. 8). 

A short time later the accused, while in front of the house, 
told two policemen and two civilians that he had "just killed his wife" 
because he "loved her too rauch".s, and that "she viouldn't go back vd. th 
/fui} so J§i] j,ust made up fiii~ mind to kill her if she didn I t go 
back with "ffiimf" (R. 2J, 21, 30, 42, 45). · 

The policemen entered the death room at about 3:10 p.m., found 
the deceased lying on the floor ui th a bullet wound throu/Yl the middle 
of her chest, and discovered tJia accused's gun on the bed. One shot 
had been fired from the gun. The deceased had a weak pulse which ceased 
beating a few seconds after the arrival of the police (R. 22, 23, 'Zl, 28, 
45). 

An eni>almer who examined the deceased' s body at ? p.::n. on that 
day testified that death resulted from the l;>ullet Yfound (R. 48). 

Accused submitted a voluntary statement in writing to the police 
on that evening which was introduced in evidence without objection. In 
this statement the accused stated that during his visit .with his wife 
and children in San Antonio he had purchased a 38 caliber 11breakback" 
pistol from a "hock shop11 and had taken it to his mother-in-law's house. 
ae admitted having had arguments with deceased which were caused by his 
having heard that she was going out with men and by her lack o:r respect 
for his mother. On 9 lJay 1944, as he prepared to leave on his return to · 
car.ip, the deceased, after some delay, came into the room -where he was. 
In straightening the shee~s on the bed she saw his pistol which she 
already knew the accnsed rad purchased·. He put the pistol in his pocket. 
".'.'hen she walked overtot:a cresser h9 then "started loving her" and asked 
when she was moving to California to live Yli th him. She said that she 
would come the next month and made several excuses. The. statement than 
continues: 

"* * * and then I clont know what ::iade me say it 
but, V1bile I was still loving her and kissing her 
I told her, That if I could not have bar then I 
did not nant any one else to have her and I drew 
the pistol from :my pock et and turned her head. and 
I raised the pistol which was several inches from 
her Breast and fired. Rieht after I fired the 
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pistol she screamed and her r:1other came running 
into the room, and when she did I told her that I 
was going to ld.11 myself also and I put the pistol 
against my chest.and snapped it several ti.mes, I 
looked down to see what was the matter with the 
pistol that it would not fire. The cylinder was 
revolving but the gun would not go off, I then 
held the pistol in my hand and looked at it and 
put it up to my chest again and tried to make it 
shoot but it woul,.i not go off so I pitched it over 
on the bed and started out of the room, 1Jy Uother In 
Law asked me where :t was eoing, I told her that I 
was not goine to run off that I vras only going to 
call the law and tell them that I had just ld.lled 
my wife • 

. .
"* .,., * it all did happen in the City of San 

Antonio, County of Bexar and in the State of Texas 
on the day of Hay 9, 1944 A.D. at aoout 3:15 P.::£. 11 

(.a. 49; Pros. ~. 8). 

The accused also admitted in his statement that he "had been 
A.':'.T.O.L. since l,Iavr 2, 1944" (Pros. ~. 8). 

4. The evidence for -the defense shows that the accused had illicit 
sexual relationships with Santiago Guarjardo and later vd th deceased, 
her daughter, while still ir.arried to his first vdfe. A child was born 
to accused and deceased out of wedlock, and a second child was born 
after their marriace on 29 September 1942. Arter the alleged offense 
was cor.im:i.t.ted the accused instructed a civilian to "call the laws" 
(R. 53, 54, 59, 60, 75-78). 

Captain Barnett Rosenblum, Lledical Corps, a neuropsychiatrist,. 
testified that he had submitted a statement on 20 May 1944 after examin­
ing accused to the effect that at the time of the all.aged offense ".from 
information available" the accused was able to adhere to the right and 
in his opinion could distinguish right from wrong. Witness stated, 
however, that he did not know from personal observation what accused's 
mental condition was on 9 !fay 1944 (R. 67-74) • 

. The accused, whose "rights as a witness" had been explained to 
him, testii1ed as to his .first marriaee, illicit sexual relationship 
with deceased's mother and then deceased, and subsequent marriage to de­
ceased after tm birth to them of an :D.legitimate child. He left Camp 
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White, Oregon, on 15 April 1944 on a sixteen-day furlough and arrived 
in San Antonio, Texas, on 19 April 1944, where he visited his wife. 
Several days later he heard that bis wife had been seen driving with 
two men. They had a.'1. argument about this. The accused admitted being 
jealous of his wife, and that he had bought a pistol on z:J April 1944 
but stated it was to be used on maneuvers. He denied arguing with and 
threatening to kill the deceased on both t.11e 6th and 8th of May. On 
9 May 1944, at about 12:30 p.::n., he called the deceased who VTas washing 
"to cooe inside" because he was preparing to IBturn to his organization. 
After some delay she came to him. He asked her to be true to him when 
he le.ft. The accused then testified: 

11 I was hugging her and kissing her again•. I don't 
know what happened. Something coma over me and I 
grabbed the gun and shot her" (R. 74-82, 85-BS). 

On cross-oxamination he testified that he obtained the gun from his suit ­
· case and not from.bis pocket, a~d that he had loaded the gun about two 
days bei'ore the shooting occurred. He also adnitted killing bis wife 
at the ti.me and place alleged and being absent without leave from 2 May 
1944 to 9 May 1944 (R. 90-92). On redirect examination he testified, as 

. to the h,Q.DQ:Cide, th,at "something happened to 5J.i] mind, like that, and 
before J:pi} knew biiJ pulled the gun on her and killed her right there" 
and that he did not kn~v at the time what he was doing or that it was 
wrong (R. 92, 93). 

5. The Specification of Charge I alleges that the accused, 

11did, at San Antonio, ·rexas, on or about 9 May 
1944, with malice aforethought, willfully, de­
liberately, feloniously, unlawfully and with 
premeditation kill one Carolina Rivera, a human 
being by shooting her with a gun. n 

Murder is defined as "* -If * the unlawful killine; of a human 
being with malice·afarethought". The word "unlawful as used in such 
definition means i:· * * without legal justification or excuse". 11A 

,.. 	 homicide done in the proper performance of a leeal duty is, justifiable". 
Consequently, a homicide vd. thout legal justification is ona not done 
in the performance of a legal c.111ty. Also, an' excusable honicide is 
one "* ~- ,:- which is the .result of an accident or misadventure in cbing 
a lawful act in a lawful manner, or which is done in self-defense on a 
sudden affray * .,:- ~-11 • The definition of murder requires that "the death 
mus.t take place within a year and a dey of the act or omission that 
caused it, -x- ~- *" (I,r.C.M., 1928, par. 148,a). The most distinguishing 
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characteristic of murder is the ele;nent of "malice aforethought". This 
term according to the authorities, is technical and cannot be accepted 
in the ordinary senee in which it may be used. by laymen. The 1:.~ual 
for Courts-1fartial defines malice aforethought in the following terms: 

"Hallee a.forethought. - Hallee does not 
necessarily mean hatred or personal ill-will to­
ward the per~on killed. nor the actual intent to 
take his life, or even to take anyone's life. The 
use of the word •aforethought' does not mean that 
the malice must wo. st for any parti cula.r time be­
fore commission of the act, or th:l.t the 'intention 
to kill must have previously existed~ It is suf­
ficient that it exist at the ti.me the act is com­
mitted (Clark). 

"Malice aforethought may exist when the act 
is unpremeditated. It may mean any one or more of 
the follo'Wing states of mind preceding or coexist ­
ing with the act or omission by whi.ch death is caused: 
An intention to cause the death of_._ or grievous bodily 
harm to, any person, whether such person is the person 
actually killed or not (except when death is inflicted 
in the heat of a sudden passion, caused by adequate 
provocation); knowl@dge that the act ·mich causes death · 
will probably cause the death of, or grievous bodily harm 
!:2., any person, whether such person is the person actually 
killed or not, although such knowledge is accompanied 
by indifference whether death or grievous bodily harm is 
caused or not or by a -wish that it may not be caused; 
intent to commit a felony. * .,,. -i:-11 (11.c.~.1:., 1928, par. 
148~, underscoring supplied). 

Indicative of authorities supporting the principles set forth 
in the Hanual for Courts-Martial. are the words of Chief Justice Shaw, 
who in the leading case of Commonwealt~ v. Webster (5 Cush. 296, 52 Am. 
iJec. 711) explains the rooaning of malice aforethowjht as follows: 

11 -::- ~- * 1f.alice, in this definition, is used in a 
technical sense, including not only anger, hatred, 
and revenge, but everr other unlawful and unjustifiablC3 
motive. It is not con.fined to ill""Wi.11 towards one or 
more ,individual persons, but is intended to denote an 
acti.on ilow.i.ng from any wicked and corrupt motive, a 
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thing done malo ~, where the fact has been 
att0nd1ed 'With such circumstances as carry in 
them the plain indications of a heart regard­
less of social duty, and fatally bent on mischief. 
And therefore malice is implied from any deliber­
ate or cruel act against another, however sudden" 
(Underscoring supplied). 

The authorities to the same effect are manifold and further 

citation thereof would be superfluous. 


When the evidence is examined in the light of the above prin­
ciples, it is ap~arent that the accused is guilty as charged. The un­
contradicted testimony clearly shows that the accused shot and killed 
the deceased at the time and place alleged. It is equally clearly 
established that this homicide was unlawful in that it was done without 
justification or e.."::cuse. The claim of not knoTdng at the time what he 
was doing as presented in the testimony of the accused is not coZToborated 
in any respect. There is nothing in the record to indicate that the 
court acted arbitrarily in rejecting the accused's unsupported assertion. 
To the contrary, the evidence establishes.that a few days before the 
homicide the accused purchased the gun with which he killed the deceased. 
His jealousy was inflamed by his having heard that the deceased had been 
going out ,•dth men. 'l'hat the homicide was not the result of a sudden 
uncontrollable impulse is also indicated by the testimony showing that 
both prior to and after the deceased's death, the accused stated that 
he intended to kill her before he left. The evidence, therefore,'shows 
beyond a reasonable doubt that the accused committed the alleged offense 
and supports the ftndings of guilty of· the court as to Charge I and its 
Specification. 

6. The Specification of Charge II alleges that the accused 

"did, without proper leave, absent himself · 
from his station at Camp San Luis Obispo, 
California, fro;a about 2 1i~y 1944. to about 
11 May 1944. " 

The accused's plea of i;uilty, corroborated by his admissions to the 
police and by his testimony, constitutes a sufficient basis for the 

. findings by the court of guilty of Charge II and its Specification 
(Cl~ 236359, Bulletin, JAG, Vol. II, No. ?, sec. 416 (3) ).. The accused 
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was not prejudiced by failure of the court to explain to him the 
meaning and effect of' his plea of guilty to this offense. 

7. The accused is about 32 years of age. He was inducted at 
Fort Sam Houston, Texas, on 19 October 1942. His record shows no prior 
service. · 

8. The court was legally constituted. No errors injuriously a£­
fect1ng the substantial rights of' the accused were committed during the 
trial. For the reasons stated the Board of' Review is of the opinion 
that the record of trial is legally sufficient to support the findings 
of guilty of the Charges and Specifications and the sentence, and to 
warrant confirm'ltion thereof. A sentence either of death or imprison­
ment !or life is mandatory upon a conviction of murder 1n violation 
of ArtLcla of War 92. 

cate. 

Judge Advocate•. 
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WAR DEPARTMENT 

A.ri:ey1Service Forces 
In the Office of The Judge Advocate General 

Washington, D.c. 

SPJGN 
CM 259026 

2 4 JUL 1944 
UNITED STATES )

) -
92ND INFA.""iTRY DIVISION 

v. ) , Trial by G.C.M., convened at 

Second Lieutenant .THEOOORE 
) 
) 

Fort Huachuca, Arizona, 21 June 
1944. Dismissal, total forfeit-

COLfilW{ (0-18241.40~ 1 
Infantry. . 

370th ) 
) 

ures an:i confinement for five 
years. 

(5) 

· OPINION of the BOARD Oli' REVIffl 
LIPSCOMB, SYKES and GOLIEN, Judge Advocates 

1. The record of trial in the case of the officer named above 
has been e.xamined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused Vfas tried upon the following· Charges and Specifica­
tions: 

CHARGE: Violati.on of the 61st Article of 1nar. 

Specification: In that Second Lieutenant Theodore (NMI) 
Coleman, Three Hundred Seventieth Infantry, did, 
without proper leave absent himself from his station 
in Vic Simpson, Louisiana from about 21 February 1944 
to about 26 February 1944• 

CHAIWE II: Violation of the 64th Article of War. 

Specification: In that Second Lieutenant Theodore (mJI) 
Coleman, Three Hundred Seventieth Infantry, having 
received a lawful comnand from First Lieutenant 
Shires, his superior officer, to move his tent ·to 
the vicinity of the c 9r.-pany mess and to remain there 
superivisng its qperation until it was brought up 
to the required standards of sanitation, did in 
Vic Simpson, Louisiana, willfully disobey the same. 
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CHARGE TII: 	 Violation of the 95th Article of 1'lar. 

(Finding of not guilty) • 


Specification: (Finding of not guilty). 

ADDITIONAL CHARGE I: Violation of the 61st Article of Viar. 

Specification: In that Second Lieu tenant Theodore 

Coleman, Three Hundred Seventieth Infantry, did 

without proper leave absent r.d.mself from his or­

ganization and station from about 12 1Iarch 1944 

to about 15 March 1944. 


ADDITIONAL CHARGE II: Violation of the 95th Article of War. 

Specification 1: In that Second Lieutenant Theodore 
Coleman, Three Hundred Seventieth Infantry, did at 
in the vicinity of Kurthwood., Louisiana, on or 
about 12 March 1944, with intent to deceive Captain 
Joseph W. Henry, officially state to the said 
Captain Henry, "Yes he lmows I am going on pass" 
or·words to that effect, which statement indicated 
that his Company Commander knew he was going on' 
pass, which statement was known by the said Second 
Lieutenant Coleman to· be false in that his Company 
Commander had no knowledge that the said Lieutenant 
Coleman was going on pass. 

Specification 2: In that Second Lieutenant Theodore 
Coleman, Three Hundred Seventieth Infantry., did 
in the vicinity of Kurthwood., L:misiana, on or 
about 12 if.arch 1944, w.i.th intent to deceive First 
Lieutenant Hugh D. Shires., Three Hundred Seventieth 
Infantry, officially state to the said Lieutenant 
Shires.,, 11I had no intention of going on pass", or 
words to that effect., which ..statement was known by 
the said Lieutenant Coleman to be false in that the 
said Lieutenant Coleman was detained by Captain 
Joseph W. Henry, Three Hundred S~ventieth Infantry., 
just as he was cbout to enter a truck which was de­

. parting .the area carrying a pass detail. 

He plea9-ed not guilty to all Charges and Specifications. Ha was found 
guilty or.. all Charges and Specifications exc~pt the Specification of 
Charge I'.[I .and Charge III., of which he was found not guilty. He was· 
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sentenced to be dismissed the service, t.o forfeit a11 pa:y and allowances 
due or to become due, and to be confined at hard labor at such place as 
the reviewing authority mieht direct for five years. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action pursuant to Article of War 48. 

3. The evidence for the prbsecution shows that on or about 20 or 
21_ Februa17 1944, in the viciitlty of Simpson., Louisiana, Ccptain Hugh 
D. Shires, 370th Infantry., then a lieutenant and accused's company com­
mander., ordered the acct:sed "to move his tent t.o the vicinity of the 
mess tent and remain there and superrl.se the mess, until it was brought 
up to Division standard". The accused moved his tent to the mess area 
but 11didn't remain there". Captain Shires personally went to the area 
"and looked for faccusei/, to see in what manner he was supend.sing 
the mess., and he couldn't be found". Accused was absent without leave 
from 20 February 1944 to 26 February 1944 (R. 10., 11, 14, 16; Pros. 
Exs. A, B). 

On or about 12 March 1944, in the vicinity of Kurthwood, 
L:>uisiana, the accused, in response to the inquiry of Captain Joseph 
W. Henry, Regimental S-1, 370th Infantry, informed him that he was on pass 
and that his, the accused's, company commander knew he was going on pass 
"the next dayt'. Captain Henry ascertained by phone that accused's company 
commander had not given him "a v.o.c.o., or his permission to go in town 
that afternoon". A short time later, Captain Henry "detained ?;.ccusei} 
just about 10 to 15 feat from the truck" which was to carry the "pass de­
tail" to town. Accused "was in the midst of a group of men and perhaps 
one or two officers who were moving t~ard the truck, and the others 
had got on the truck". Later that d~, the accused stated to Captain 
Shires that· he had not told Captain Henry that Captain Shires had given 
him permission to go lfon pass" and further that "he had no intention of 
going on pass" (R. ll., 12,14, 15., 17-19). 

The accused absented himself 111.thout leave from 12 March 1944 to 
15 March 1944 (Pros. Exs. C, D). · 

4. The accused, llhose "rights" the defense stated "had been-explained 
to him", testified that in the vicinity of Simpson he had been ordered by 
his company coIIll!lan:ier to "move ./frl..iJ tent into the 'Vicinity of the mess
* * * until it /;ai] brought up to satisfactory". He remaine..,d_ in the ­
mess area that day and the next, but not on the day after that (R. 2.3., 26). 

The accused further testified that he was on umpire duty at the 
time when charged with absence without leave in .February. He was absent 
from his organization for four days, did not recall the exact dates, did 
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not lmow he was considered !."'VOL, and di.d not have a pass. A certain 
number of the umpires had gone; to t,ovm (R. 25, 2'7, 28). 

On a Monday morning the accused had overslept and £ailed t_o re­
port for duty. He was charged with AWOL de~pite the £act that he w~s 
in the area (R. 23). 

In connection with the alleged offenses of having made false 
official statements, the accused testified that he went to regimental 
headquarters afte:::- receiving an order requiring mess officers to report 
there r He f'ound that the order was erroneous. When he left regimental 
head~uarters he went up to the truck on which men who had passes were 
leaving and talked Viith a sergeant. Captain· Henry a.ska d him if he were 
going on pass, to which the accused replied in the negative. About two 
hours later the accused's company commander asked the accused if' he had 
tol<i Captain Henry that "fh.e, the accusei/ could go on pass11 • The ac­
cused replied, "No, I didn't tell Captain Hanry I was going on pass, be­
cause I had no intention of going on pass" (R. Z3, 24). · 

5. '£he Specifications under the first unnumbered Charge and Ad­
ditional Charge I, allege respectively absences without leave 11£rom 
about 21 February 1944 to about 26 February 1944" and "from about 12 
March 1944 to about 15 1:arch 1944". The first unauthorized absence is 
alleged to have occUITed "in Vic Simpson, Louisiana", and the aecond 
unautha,rized absence 11from his organization and station" w.i. thout alleging 
its location. 

The initial unauthorized absences are established by extract 
copies of the morning report of his organization which respectively · 
show a change in accused's status .from duty to AWOL on 20 Februa:i.7 1944 
at "Slagle, r..a.n and on 12 March 1944 at "Kurtwood, La." The tennination 
of each of the unauthorized absences, as alleged, is shown by similar 
documentary proof. The extract copies of the morning report are authenti­
cated by the organization commander on the prescribed form. The date of 
authentication in each instance, however, precedes the date of the entry 
which the certificate authenticates. A copy of a morning report of a 
company is admissible 

"by a signed certificate or statement indicating 
that the paper in question is a true copy of the 
original and that the signer is the custodian of 
the original.. Thus 'A true (extract) copy: (Sgd.) 
John Smith, Capt. 10th Inf'. Comd 1g. Co. A, 10th 
Inf.,' would be sufficient, prima facie, to au- . 
thenticate a paper as a copy of an original company 
record of Cofilpany A, Tenth Infantry" (M.C.M., 1928, 
par. 116:!). 
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In t.'lie case under consideration., if the authenticating certificate had 
been left undated there l.'Ould be no question as to the admissibility of 
these copies of the morning report. Because of the impossibility to 
;.;erti:ty a fact of this nature not in esse, the date of authentication 
in each instance is a patent typographical error. Such patent typo­
graphical irreg'Ula ricy; in tne absence of objection based thereon., does 
not render such docwnants inadmissible in evidence or detract from the 
probity of the matters certified. The certification itself is deemed 
to be of more importance than the patently erroneous date of the certi ­
ficate. 

The place of the fi.rst unauthorized absence was at Slagle., 
Louisiana., rather than "in Vic Simpson, Louisiana", as alleged. This 
variance is imnaterial (CM 186501; Dig. Op. JAG, 1912-1940., sec. 416 
(10) ). The failure of the Specification·as to the second unauthorized 
absence to allege the place where the accused's organization was located 
at the time of the unauthorized absence, although unnecessarily vague., 
is not material (CM 12281; Dig. Op. JAG., 1912-1940., Sec. 428 (12)). 

The evidence for the prosecution shows beyond a reasonable doubt 
that the accused committed the two offenses of being absent without leave 
for the alleged periods and amply supports the findings of the court as 
to the Specifications under the first unnumbered Charge and Additional 
Charge I and as to such Charges • . 

6. _The Specification under Charge ll alleges that the accused., 

"having received a lawful command from First 
Lieutenant Shires., bis superior officer to move 
his tent to the vicinity of the company mess and 
to remain there supervising its operation until 
1t was brought up to tbs required standards of . 
sanitation., did 1n Vic Simpson., Louisiana., will ­
.fully disobey the same." 

The proof required for conviction of the offense of w.illful 
disobedience is as follows: 

"(a) That the accused received a certain com­
mand from a certain officer as allegedJ (b) that 
such officer was the accused's sµperior officerj 
and (c) that the accused willfully disobeyed ~ch 
command" (M. C .M., 1928, par. 134£). 

1be will..ful. disobedience which must be shOllll IllllSt amount to. 
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"an intentional defiance of authori'ty, as where a 
soldier is given an order by an officer to do or 
cease from doing a particular thing at once and 
refuses or deliberately omits to do what is ordered. 
A neglect to comply with an order through heedless­
ness, remissness, or forgetfulness is an offense 
chc.:.rgeable under A.VT. 96" (M.C.M., 1928, par. 13412)• 

.Tested by the foregoing, it is clear that the accused is guilty 
of lri.11:f'ul disobedience of the order as alleged. The evidence shows that 
the accused, on or about 20 February 1944, was ordered by his superior 
officer to move his tent to the vicinity of' thLcompany mess and 11 to re­
main there supervising its operation until it Lthe mes'i/ was brought up 
to the required standards of sanitation". The accused moved his tent 
to the required location, as ordered, "but he didn't reI!'.ain there". The 
accused's comp&zy' conunander 11personally went to the area and looked for 
him, to see in mat manner he was supertising the mess, and he ~ouldn't 
be found". Another inspection was made by the company commander. The 
accused was absent 'Without leave for several days. On the other hand, 
the accu~ed testified that he was there "that day*** the next day 
foui} was not there the day following". The court, however, rejected the 
uncorroborated assertion of the accused and, in so doing, acted clearly 
within its province. By failing to remain in the vicinity of "t-he mess" 
and to supervise its operation, duties which had been explicitly and 
directly ordered by competent authority, the 'accused showed an "in­
tentional defiance of authority", condemned by Article of War 64. Since 

·the evidence shows that the accused did not remain in the vicinity of' 
the mess, the conclusion inevitably follows that the mess was not 
"brought up to the required standards of' sanitation" under the accused's 
supervision. 

The failure of the Specification to allege the date of the of­
fense did not prejudice the substantial rights of the accused. The test 
of the legal sufficiency of a Specification is "whether the accused has 
sufficient notice of' the offense with which he is charged" (Cll 120017; 
Dig. Op. JAG, 1912-1940, sec. 428 (10)). The testimony of the accused 
clearly indicates that he was fully apprised by the Specification of the 
alleged offense. Furthermore, the defense raised no objection at any 
time to the omission of the date of the o.N'ense in tJ-10 Specification. 

The. evidence shows beyond a reasonable doubt that the accused 
committed the alleged offense and that the court was justified in finding 
the accused guilty of Charge II and its Specification• 

. ?. Specification 1 of Additional Charge II alleges that the accused 

- 6 ­



(22<,, 


"did at in the 'Vicinity of Kurthwood, .wuisiana, on 
or about 12 .March 1944, with intent to deceive Captain 
Joseph W. Henry, of'f'icially state to the said Captain 
Henry, 1Yes 1'e knows I am going on pass•, or words to 
that effect, which statement ind4.cated that his Company 
Commander knew he was gcing on pass, which statement 
was known by the said Second Lieutenant Coleman to be 
false in that hi.a Company Commander .h!ld no knowledge 
th.at the said Lieutenant Coleman was going on pass." 

The evidence shows that at the tim:i and place alleged the accused, in 
response to an inquiry of Captain Henry at Regimental Headquarters told 

· hi.m that he., the accused., "was ou pass". Captain Henry then asked ac­
cused if the latter's ncompany co:r.mEnder knew he was going on pass" to 
which the.accused replied "Yes, the next day". Captain Henry phoned the 
accused's company commander and inquired if he had given the accused 11 a 
v.o.c.o•., or his permission to go into tovm that afternoon" and was in­
formed that no such authority had been given. The accused I s company 
commander testified that he had not given the accused authority to go 
"on pass". Upon receiving this information., Captain Henry "detained" 
the accused in the vicini.ty of the point of assembly for the "pass de­
tail" and while the accused was walking in the general direct.i:on of 
a truck assigned to carry those leaving the ·camp 'With pass pri'Vilegas. 

In stating to Captain Henry that ha was "on pass" and that 
his., the accused I s., company collD!lander., knew he was "going on pass" either 
that day or the next dey., llhich statements the accused knew were i'alse, 
the accused endeavored to deceive Captain Henry so that he., the accused., 
might be able to leave camp iii thout further inquiry concerning hi.s 
authority to do so. This is made apparent by Captain Henry's finding 
the accused., not long after the statements were made., walking toward 
the truck into. which many of the·_•pass detail" had already entered. 
Although the accused categorically ,denied that he had told Captain Henry 
that he was going on pass/ the court chose to believe the testimony ot 
the prosecution's witnesses. The evidence supports beyond a reasonable 
doubt the findings of guilty- of Additional Charge II and Specification 1 
thereunder. ­

~ ,\ 

>g. · Specification 2 of Additional Charge II alleges that the. accused 

"did in the vicinity of Kurthwood., I.ouisiana., on or about 
12 March 1944, with intent: to deceive First Lieutenant Hugh 
D. Shires, 370th Infantry., officially state to the said 
Lieutenant Shires., •r had no· intention or going on pass.,•. 


· or words to that effect, lihich statement was known by- the 
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said Lieutenant Coleman to be false in that the 
said Lieutenant Coleman was detained by Captain 
Joseph W. Henry, 370th Infantry, just as he was 
about to enter a truck which was departing the 
area carrying a pass detail. 

The evidence shows that at the time and place alleged the accused made 
the alleged statement, and that it wa~ false. The accused was detained 
in the vicinity of and while walking in the general direction of the 
truck at the point of assembly for the detail. These facts, coupled with 
the false statements of the accused made to Captain Henry to conceal his 
true statue, form a sufficient basis for the court's in.ferenc6 that the 
accused was about to enter the truck "which was departing the area carrying 
a pass detail". The court's findings.of guilty of Additional Charge II and. 
Specification 2 thereunder are amply supported by the evidence. 

9. '.I.be accused is about 25 years of age. '\Var Department records show 
that he has had enlisted service from 21 l.'Iay 1940 to 5 November 1942; and 
that he was commissioned a second lieutenant on 4 March 1943, after 
gra~ting from Officer Candidate School at Camp Hood, Texas. 

10. The court was legally constituted. No errors injuriously af­
fecting the substantial rights of the accused were committed during the 
trial. In the opinion of the Board o.f Review the record of trial is 
legally sufficient to support the findings of guilty and the sentence 
and to warrant confirmation thereof'. Any sentence may be imposed upon 
conviction of willful di.sobedi~nce in time of war, in violation of Article 
of War 64. 

(}4w t ~dgo Advocate, 

A/4~~4'-~vocate._ 

.J:y#f:e~: Judge Advocate. 
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S.r JG.i:,i 
c~ 259026 

1st Ind. 

War Department, J.A.G.o., i 4 AUG 1944 - To tha Secretary of 11ar•. 

J.. Herew:i.. th transmitted for the action of the President are 
the record of trial and the opinion of tha Board of Review in the 
case of Second Lieutenant Theodore Coleman (0-1824140), 370th Infantry. 

2. I concur 1n the opinion of the Board of Review that tha 
record of trial is legally sufficient to support the findings and the 
sentence and to warrant confirmation thereof. I recommend that tlie · 
sentence of dismissal be con.firmed but that the for.fei tures and con­
finement· imposed be remitted and that the sentence as thus modi.fied 
be ordered executed. 

3. Inclosed are a draft of a letter for your signature trans­
mitting the record to the President for his action, and a !orra. of 
Executive action designed to carry into effect the foregoing' recom­
mendati. on, should such action meet with approval • 

.'L,.-C~-:r·''' - .·-:::, . :,_~ ,_o--.- .. ,.,_ 

}Jyron c. Cramer, 

Major General, 


The Judge Advocate General. 


3 Incls. 
Incl 1 - Record oi tria:l. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of War. 

Incl 3 - Form of Executive 


action. 


(Sentence confinned rut forfeitures and confinement remitted. 
G.C.M.O. 493, 12 Sep 1944) 
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WAR DEPARTMmT 
Army Service Forces 

In the Office 	of The Judge Advocate General 
Washington, D.c. 

SPJGN 
CM 259068 

1 6 AUG 1944 
UNITED ST!TES ) 93RD INFANTRY DIVISION 

) 
v • . ) Trial by G.C.M., convened at 

) APO #'709 1 8 May 1944. Death 
Private ROBERT A. PEARSON ) by hanging. 
(35201718), Company E, ) 
368th Infantry. ) 

OPDITON of the BOARD OF REVIIilY 
LIPSCOMB, SYKES and GOIDEN, Judge Advocates 

1. The record of trial in the case of the soldier named above 
has bean examined by the Board 0£ Review and the Board sul::mits this, 
its opinion., to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi ­
cation: 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Robert A. Pearson, private 

Company "E" 368th Infantry did, at APO //717 Unit 

1/2 in the Second Battalion Area, on or about 

April 4, 1944, with malice aforethought, will­

.fully, deliberately, feloniously., unlawfully, 

and with premeditation kill one Frederick D. 

Jolmson Private, Company 11E11 , 368th _Infantry, 

a human being by shooting .him with a rifle. 


He pleaded not guilty to and was found guilty or the Charge and Specifi ­
cation thereunder. He was sentenced to be hanged by the neck until dead. 
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The reviewing authority approved the sentence, recommended that it be 
commuted to dishonorable discharge, total forfeitures and confinement. at 
hard labor for life, and forwarded the record of trial to the Commanding 
General, United States Army Forces in the South Pacific Area, for ~ction 
unc.er Article of iTar 48. The sentence was thereafter confirmed by the 
Commanding General, United States Army Forces in the South Pacific Area, 
subject to a review of the record as provided in Article of War 5(}}. 
Since the authority of .the Commanding General, United States Arnry Forces 
in the South Pacific Area to act as a confirming authority vras terminated 
as of 31 July 1944, prior to his final action upon the sentence, the re­
cord of trial bas been forwarded to The Judge Advocate General, and has 
been reviewed in this office for action by the Fresident under Articles 
of War 48 and 5o½. 

3. The evidence for too prosecution shows that on 4 April 1944, 
the accused and the deceased, Private Fredericl: D. Johnson, occupied 
the same tent which they sha.r0d with two other soldiers, Private Walter 
McKinney and a Sergeant 1:oore. Their tent was located about .30 or 40 
yards from the edge of a jungle Y1here the accused and the deceased had 
an i1:rprovised still .for the making or an alcoholic beverage referred to 
as 11raisen jack". Between 7:30 and 8:00 o'clock on the evening of 4 
April 1944, Private Henry Goodman observed a fire at the 11raisen jack" 
still and went out to investigate it. There he found the accused and 
the deceased who "seemed to be arguing". In the argument the accused 
said to the deceased, 11 * * ~- you know what it was all about, you were 
the cause of it, and if it hadn't been for you it woulc..n 1t have hap­
pened". The deceased replied by saying, "* ~- * why don I t you let it 
drop" (R. 7-8). 

The three soldiers then returned 1P the tent occupied by the 
accused and the deceased. Upon entering their tent the accused loaded 
a rifle which he was carrying, hung it on the pole of the tent, and 
went to his cot. The deceased and Private Goodman sat down on the de­
ceased' scot and engaged in a conversation about the accused's sister. 
About this time the accused told the deceased and Private Goodman that 
they were "* -~- * trying to cross him on some raisen jack". The ac­
cused then arose, got his rifle from the tent pole, aimed it at the 
deceased and said, 11* **I'll ld.11 anybody who tries to cross me and 
tries to be smart". While talking the accused was holding his gun 
about three feet from the deceased. To the accused's rem.ark the de­
ceased replied, 11I thought that was all over, just let it drop". The 
accused thereupon told the deceased to get up and make some coffee. 
The deceased responded by preparing a pot of coffee over an open fire 
just outside the tent. He then returned to his former position on his 
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cot. Private Goodman, l'lh.o was sitting by the deceased, described the 
eve!"! ts which next occurred, as follows: 

"Johnson and I continued to talk, and 5he accusei} 
thought Johnson and I was talking about him, and 
oo said I'll shoot yon, I hear you_talking. Johnson 
said go ahead, let's forget it. LTne accusei} had 
his gun again, and said to Johnson if you say another 
'WOrd I'lJ_. blOW" your brains out. So Johnson said, 
well Pearson, I haven't got but one time to die, 
and at that time 5he accusei/ shot" (R. 9). · 

Private McKinney, a second witness who was in the tent at the time of 
the fatal shooting, describes it as follows: 

"He fJ,ho accusei/ came on back around ·before 
Johnson's face, and said I'm going to kill me 
sori1ebody tonight and you especially, and at 
that time the rifle went off, and I started 
ou~ of tre tent, and fJ,he accusei/ told me to 
come baci, and sit cbwn, and then told me .to 
call the doctor, and then he told me to go and 
get him" (R. 14). 

The shot fired. by the accused entered the deceased' s head and he fell 
backward across his cot. The accused ordered Private Goodman to sit 
still. , Then he ordered Private ilcKinney to sit down between Private 
Goodman and the deceased and to call a doctor. Private McKinney yelled 
for a doctor several ·i.i.mes. The accused then told Private McKinney to 
go get a doctor after which he left the tent with his rifle. Outside 
the tent he said "Damn, I didn't do it" (R. 7, 8-11, ll-14). 

Private Goodman testified that the accused had been drinking 
"raisen jack" on the day in question but that "he·didn't act like he 
had too much but like a man that had been drinking" (R. l 'l). 

Lieutenant Colonel llerle L. Joyce, testified that he saw the 
accused on the night of 4 April 1944 at about 9 :15 or 9: 20 o'clock and 
observed his manner of walking and talking. In the opinion of the w.i t­
ness the accused was sober, although he had detected the odor of alco­
hol on the accused I s breath. i:uring tha course of the evening the ac-: 
cused had stated that he "never meant to harm anyone" (R. 16-17). 

Captain Reden R. Williams, a medical officer, testified that 
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he examined the deceased on the night of 4 April 1944 and observed that 
hs was suffering from a gunshot wound in his right frontal region. He 
testified further that he examined .the deceased· the following day and 
that he was dead as the result of the gunshot wound in hi.s·head (R. 17-18). 

4. The accused, after his r.ights as a vd. tness had been explained 

to him testified that on 4 April 1944 he began drinking "raisen jack" 

about 11:30 in the morning. He described the source of bis liquor and 


· the events leading 1D the shooting of the deceased as follows: 

"It was raisen jack. Goodman had a sixty gallon 
barrel of raisen jack put up out there~ It was all 
ours,·Goodman, myself., and Johnson. I go about 
eleven thirty and gets one of these buckets and 
carries it back to my tent and got one of my shirts 
and strained it. I was si. tting there drinld.ng it 
and about four .fifteen I got up and went to get some 
water for the ldtchen, and at the same time Goodman 
asked me for some white gas., and I said I'll get 
you,:~:ve gallons. I goes to the ..kitchen and fills 
a .five··'gallon can up and then it· was about show time 
and then I goes back to my tent and lays across T!I:f 
bed for about five or ten minutes. I goes out to 
the still to see how its coming along. Johnson has 
a jug about half' full and about four or five coke 
bottles full., and he says go ahead arrl taste it and 
see how you like it., and then we drank it. I left 
him there and came on back to my tent and then later 
on Goodman said· the still broke and I said nothing 
we can do about it. Goodman then brings a jug of 
it full., in my tent. I said to Johnson lets drink 
some coffee, and by that time he gets up and then 
Johnson got up and started to making coffee. My 
rifle was laying across my bed and then I picke 
up my r.ifle and pulled the trigger without my 
knowing it was loaded. I then told McKinney to 
go and get a doctor and then I went out and got 
a·jeep" (R. 18-19). 

On cross-examination he testified that he did not "definitely remember" 

the shooting and that he had pulled the trigger of his gun because he 

"figured the thing wasn't loaded". He also testified that he did not 

remember the fire at the "raisen jack" still (R. 19). 


5. The accused is charged with ~der and the Specification alleges 
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that he 

"* * * did, at APO #717 Unit #2 * -i:- -r.-, on or about 
April 4, 1944, vrl. th malice aforethought, willfully, 
deliberately, feloniously, unlawful.ly, and with pre­
meditation ld.11 one Frederick D. Johnson Private, 
Company "E", 368th Infantry, a human being by 
shooting him with a rifle" • 

Murder is defined as "* -;i. ~- the unlawful killing of a human 
being 'With malice aforethought". The word uun1awfu111 as used in this 
definition means a* * * without legal justification or excuse 11 • A 
justifiable homicide is "a homicide done in the proper performance 
of a legal duty ~- -1:· *". Furthermore an excusable homicide is one
"* -i:- 1(· which is the result of an accident or misadventure in doing 
a lawful act in a lawf'ul manner, or which is done in self-de£ense 
on a suddan a£iray * -i:- -r,11 • The definition of murder requires that 
the death of the Victim "* ~- * take place w:i. thin a year and a ~ 
0£ the act or omission that ca:ased it* -r.- *" (par. 1482., M.C.1.1., 
1928). It is universally recognized that the most distinguishing 
characteristic of murder is the elema~t of "malice a£orethought11 • 

The authorities, in explaining this tenu have stated that the tenn 
is a tech.--u.cal one and that it cannot be accepted in the ordinary sense 
in which the tenn may be used by the layman. In the famous Uebster 
case, Chief Justice Shaw explains the meaning of malice aforethought 
as follows: 

"* * * Malice, in this definition, is used in 
a technical sense, including not only anger, hatred, 
and revenge, but evez-y other unlawful and unjustifiable 
motive. It is not confined to ill-ld.11 towards one or 
more ·izxiividual persons, but is intended to denote an 
action flowing from any mc%ed and corrupt motive, a 
thing done malo animo, where the fact has been at ­
tended with such circumstances as carry in them the 
plain indications o! a heart regardloss of social 
duty, and fa tally bent on mischief. And therefore 
malice is irrplied from any deliberate or cruel act 
against another, however sudden. 

* * *"* -r.- -r.- It is not the less malice aforetho,ught, 
within the meaning of the law, because the act is 
done suddenly after the intention to commit the homi­
cide is formed: it is sufficient that the malicious 
intention precedes and accompanies the act of hond­
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cide. It is manifest, therefore., that the words 
'malice aforethought', in the description of murder., 
do not imply deliberation, or the lapse of considerable 
tine between the raalicious intent to take life and the 
actual execution of that intent., but rather de~ote 
purpose and design 1n contradistinction to accident 
and mischance" (Comnonwealth v. Webster , 5 Cush. 296; 
52 Am. Dec. 7ll). 

Similarly., the Manual for Courts-Martial de.fines malice afore-. 
thought as follows: 

11:S.ialice aforethought. - 11alice does not 
necessarily mean hatred or personal ill-i'iill to­
ward the person killed., nor the actual intent to 
take his life., or even to take anyone I s life. The 
use of the word 1aforethought 1 does not mean that 
the malice must exist for any particular time be­
fore commission of the act., or that the mtention 
to kill must have previously existed. It is suffi­
cient that it exist at the time the act is com­
mitted. 

"Malice aforethought may exist when the act is 
unpremeditated. It mzy mean any one or more of the 
follow.i.ng states of mind preceding or coexisting 
with the act or omission by which death is caused: 
An intention to cause the death of, or grievous 
bodily harm to, any person., whether such person is 
the person actually killed or not (except when death 
is inflicted in the heat of a sudden passion., caused 
by adequate provocation); lmowledge that the act 
which causes death will probably cause the death of., 
or grievous bodily harm to., any person., whether such 
person is the person actually ldlled or not, al­
though such lmowledge is accompanied by indifference 
whether death or grievous bodily harm is caused or 
not or by a vdsh that it may not be caused; intent 
to commit any felony***" (M.C.M•., 1928., par. 148~. 

The words "deliberately" and "w.i.th premeditation" which are 
employed in the Specification., are not defined in the Manual for Courts­
martial and fonn no part of the orthodox definition of common law murder. 
They are words which are frequently used in statutes describing first 
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degree murder and are so employed in Section 452, Title 18, United States 
Code (Miller on Criminal Law, pp. 273-'Z'/4). Since Article of War 92 
designates murder by its common law name alone, only the elements of the 
crime of murder as known at common law are required to be established 
in the present case. Although the words in question are mere surplusages, 
in the present Specification they are fully sustained by the proof. They 
have been held to mean "* * * an intent to ld.11, simply, executed in 
furtherance of a formed design to gratify a feeling for revenge, or for 
the accomplishment of some unlawful act" (Wharton's Criminal Law, vol. 1, 
sec. 420). In the case of Bostic v. United States (94F (2) 636, c.c.A.D.c. 

· 1937), it was said 'that: 

"This court has stated the applicable 
rule in Aldridge v. United States, 60 App. D.c. 
4;, 47 F. 2d 40?, 408, as follows: 'Delibera­
tion and premeditation may be instantaneous. 
Their existence is to be determined from the 
facts and circumstances in each case. It is a 
question, under a proper charge by the court, 
for the jury to determine. ' 

"The authorities agree that no particular 
length of tine is necessary for deliberation.
* * * It is not the lapse of time 1tself which 
constitutes deliberation, but the reflection and 
consideration, which talces place in the mind of 
the accused, concerning a design or purpose to 
kill. * * ~- Lapse of ti:rae is important because 
of the opportunity which it affords for delibera­
tion. * i:- ?(- The human mind sometimes works so 
quickly as to make exact measurement of its action 
impossible, even with the facilities of a psycho­
logical laboratory. The jury must determine from 
the circumstances preceding and surrounding the 
killing whether refle ct:i.on and consideration 
amounting to deliberation actually occurred.*** 
If so, even though it may have been of exceeding­
ly brief duration, that is sufficient. It is the 
fact of deliberation which is important, rather 
than the length of time during 'Which it continued" 
(Citations of Authorities omitted,; Certiorari 
denied, 58 S. Ct. 523,303 U.S. 635, 82 L. Ed. 1095). 

When the evidence is examined in the light of the above concepts, 
it becomes apparent that the accused is guilty as charged. T'ne testimony 
clearly shows that the accused shot and ld.lled the deceased at the place 
and tirre alleged. It is equally clearly established that this homicide 
was unlawful in that it was done without justification or excuse. The 
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claim of an accidental shooting as presented in the testimony of the 
accused is sharply contradicted by the description of the two eye wit­
nesses to the crime. The evidence shows first that the accused became 
angry with the deceased as a result of a fire which occurred at their 
improvised "raisen jack" still. Next, the evidence shows that the ac­
cused upon returning to his tent loaded bis ri.lle. Thereafter he made 
accusatory threats against the deceased and aimed his loaded rifle at 
him. Finally., the accused renewed his threat with a warning to the de­
ceased that "if you say another word I 111 blow your brains out". When 
the deceased replied "Well Pearson., I haven't got but·one time to die"., 
the accused deliberately shot him. The act of the accused in thus 
deliberately shooting the deceased clearly appears to be the culmination 
of malicious resentment. This evidence shows beyond a reasonable doubt 
that the accused killed the deceased w1th malice aforethought., willfully, 
unlaw.f'u.lly, feloniously, deliberately, and with a premeditated intent. 
Every element of the crime alleged is established. 

6. The charge sheet shows that the accused is 28 years of age and 
that he was inducted into the ~ of the United States on 19 February 
1941 and that he has had no prior military service. 

7. The oourt was legally constituted. No errors injuriously af­
fecting the substantial rights of the accused were comrnitted during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the sentence and to warrant confirmation 
thereof. A sentence of death or life imprisorunent is mandatory upon a 
conviction of murder in violation of Article of War 92. .., 

~~4~1 J~eige Advocate. 

~~~. Judge Advocate. 
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1st Ind. 

war Department., J.A..G.o • ., - To the Secretary o! War. 
12. SEP 1944 

1. Herewith transmitted .for the action o.f the President are the 
record of trial and the opinion or the Board or Review 1n the case of 
Private Robert A. Pearson (35a>1718)., Compacy E., 368th Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is, legally sufficient to support tM findings and sentence and 
to warrant confirmation thereof. I recommend that the sentence be con­
firmed and ordered executed. 

J. Consideration has been given to a letter .trom Capehart & Jf:l.ller., 
Attomeys., subnitting a request :tor clemency., signed b;r approxlmatel.J' YJ 
persons; to .four letters .from Mrs. Fannie Pearson Dickerson., mother of 
the accused addressed respective~ to the President., to"Mr. McClaytt., 
Assistant Secretary of War., to the •General Commander in Chie.f'., San 
Francisco CaJ.rll., and to Major Francis)(. Scott., defense counsel for the 
accu.sed; and to a letter addressed to Jlajor Francis M. Scott., defense 
counsel., from the Unitad Mine Workers or .America., supported by- a petition 
signed by numerous persons. · 

4. Inclosed are a draft-or a letter for your aignature., transmitting 
the record to the President for his action., and a f'orm ot Executive action 
designed to carey into effect the foregoing recommendation., should such 
action meet with approval. 

~~ • ~o,. 9 -- • 

l(fron C. Cramer., 

Major Ganera1 


The Judge .Advocate General. 

9 Incls. 

J.ncl 1 - Record of trial. 
J.ncl 2 - Dtt. of ltr. for 

sig. Sec. of War. 

Incl 3 - Form o.f' action. 

lnal 4 - Ltr. from Capehart & lliller. 

Incle 5., 6., 7., 8 - 4 Ltrs• .trom Mrs. 


Dickerson., mother of accused. 

J.ncl 9 - Ltr. from United Mine 'W~rkers 0£ 


.America with attached peti ti.on. 


(Sentence confirmed. G.C.M.O. 618, 13 Nov 1944) 
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WAR DEPARTHENT 
Army Service Forces 

In the Office of The Judge Advocate General (243)Washington, D. C. 

SPJGQ 
CM 259123 22 JUL1'44 

U N I T E D S T A T E S 	 ) FOURTH AIR FORCE 

) 


v. 	 ) Trial by G. C.M., convened at 
) Headquarters, Los Angeles 

Second Lieutenant ORVIIJ.E ) Fighter Wing, Los Angeles, 
H. BATHE (0-763035), Provi-) California, 9 June 1944. 

sional Squadron T, 441st ) Dismissal. 

Army Air Forces Base Unit. ) 


------·--------- ­
OPINION of the BOAPJ) OF REVIEW 

ROUNUS, GAMBRELL and FREDERICK., Judge Advocates 

1. The record of trial in th~ case of the officer named above has 
been examined by the Board of Review and the Board submits this., its 
opini~n, to The Judge Advocate General. 

2. '.i'he accused was tried upon the following Chargos and Speci­
fications: 

CHARGE: Violation of the 96th Article of war. 

Specification 1: In that Second Lieutenant Orville H.· Bathe., 
Provisional Squadron T, 44lst W' Base Unit, (formerly 
of 446th Fighter Squadron (TE), 360th Fighter Group)., 
did., at or near Vlalnut Park, Cali.f ornia., on or about ';s 
March 1944., violate paragraph 1, Army Air Force Regu­
lation Number 6o-16, dated 9 September 1942., by willfully 

.and ~Tongfully operating an army airplane in a reckless 
and careless manner • 

. Specification 2: In that Second Lieutenant Orville Ii. Bathe,· 
Provisional Squadron T, 441st W' Base Unit, (formerly 
of 446th Fighter Squadron (TE), ,360th Fighter Group), 
did, at or near Walnut Park,.California, on or about 
29 March 1944, violate paragraph 16, Army Air Force 
Regulation Number 60-16., dated 9 September 1942., by 
willfully and wrongfully operating an army airplane at 
an altitude of less than (500) five hundred .feet. 
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He pleaded guilty to, and was found guilty of, the Specifications and 
the Charge. No evidence of previous convictions was introduced at the 
trial. He was sentenced to be dismissed the service. The reviewing 
authority approved the sentence and .forwar-ded the record of trial for 
action under Article of War 48. 

3. The evidence for the prosecution, briefly summarized, is as 
follows: 

On 29 March 1944 Captain William. M. Waldman, operationS' officer 
at Van Nuys Air Field, Van Nuys, California, scheduled a solo, eng1neer-­
ing flight for the accused who was a member· of' his base unit. The 
flight was such as is customarily ordered for an A:1-r Corps trainee 
who has had •around 65 hours of training• who, if he is found capable 
of' handling a plane, is then permitted to 21 take the plane up alone•. 
':Che area assigned for the flight was that portion of the environ,ment or 
the town of van Nws which comprised the local training area of the base 
unit and include& Walnut Park, a suburb just on the outskirts of the 
section in the vicinity of the flying .field. A P-38 a.irpla."18, No. 199, 
was allocated to the accused for the occasion and during the aftemoon 
of 29 March 1944 he took off on iilie mission and returp.ed after approxi­
ma.tely one hour and fifteen minutes in the air (:a. 7~10, 26-28).

:ii 

At about 6 o 1clockon that afternoon, Mr. William J. Ortgier, an 
employee of the Fi1·estone Tire and Rubber Company, W3.s returning to his 
home on Beck Avenue., Bell, California, and in doing so traversed Long 
Beach Boulevard in .the vicinity or Walnut Pa.rk. When about ten or 
twelve blocks awa:y .from Florence Avenue, at about fifteen or twenty 

·· 	 minutes after six o•cloc~ he saw a P-38 plane going toward the West. 
His interest was arousedby the low altitude at·which the plane was 
flying and he kept watching it. As it crossed Long Beach Boulevard the 
plane was not very much above the telephone poles and wires. He es- · 
timated the aJ.titude of the plane to be about 200 feet .from the ground, 
and he was close enough to the plane then to plainly see the number •199• 
on the nose of the ship. 'l'he area over which the plane was flying is an 
old residential section, thickly built up, with very.:f'ew vacant lots. 
After the plane had crossed Long Beach Boulevard Mr. Ortgier sa:w it dip 
down over a house, circle toward the East, going North, and then dis­
appear. Estimating the height of telephone poles to be seventy or 
eighty feet, he concluded that the plane was not over 200 feet above the 
ground and inasmuch as citizens. had.been requ13sted to report oases of 
low flying he stopped at a drug store arrl made a telephone report of the 
incident ( R. 11, 14-17). · · 

Mrs. Mildred v. Baker and Ml·s. Nettie P. Koeck, both housewives 
residing on Live Oak Street in Vfalnut Park, Calif'omia, testified that 
on 29 March 1944 at about 6:15 or 6130 p.m., they observed a p.:..3a 
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plane flying in:,;the vicin.it7 o:t their homes. Each identified the plane 

a.sa P-:38 bec~~e.of' its tw:ln tail and the plans was close enough for 

each 1".9' recoi;!tiize "the lll.JD!,ber •199• appearing thereon. Mrs~ Baker said 

the plane was.1'1:ying •very lcnra, at an altitude of •250 feet or under•. 


··'l'be course o,f the ship was !rem West to East., then it circled to the 
.We.st and flew toward the East a second time. As it made the tum it 

. •sort of rolled•, turning •over and then clear over and around•. There 
was a power line in the vicinit7 and Mrs. Baker became frightened and 
ma.de a telephone report of the affair (R. 17-20). Mrs. Koeck was like­
rise alarmed at the performance. As she put it •it seemed to me he was 
using .the· high-power lines !or a rumrayat.. The plane did not appear to 
her. to be more than 25 .teet above the wires, so close that she feared 
it woill.d hit the wires. She estimated the altitude of the plane to have 
been about 200 feet from the ground. The plane continued to n,.. about 
in the area for about twenty or twenty-five minutes during which time 
Yrs. Koeck•s husband JDa.<le a telephone call reporting the inciden·~ (R. 
21-24). 

An aerial photograph showing the Walnut Park area and Arar::f Air 
Force :Regulations 60-16., 6 March 19441 were received in evidence (R. 12J 
Pros. Ex:. lJ R-321 :Pros~ Ex. 2). · · 

4. For the defense Captain Stanley Long., 441st Arr.r.r:f Air Forces 

Base Unit, Van Nuys., Calitorni&., testified that he has known the ac­

cused for approximately five months. He has flown with him on three 

nights and., in his opinion the accused• s •air work was very good and 

his air discipline was very good•. His flying ability •has been a 

little bit above the average•. His character rating is excellent 

(R. 251 26). 


Captain Waldman., a prosecution witness who was also called as a 

witness for the defense, testified that he has kn01111 the accused for 

three and a half or four months. In his opinion., the accused ha.s 

always been a good pilot. All of the reports which he had received 

i'ran the accused•s !light leader indicated that he •has been an excep­

tional pilot all the way tlu-oughtt. '.!his was •one of the reasons 1'h:y' 


· · he was allowed to take an airplane up by himself•. •He has been an 
all around good officer * *,... (R. 26., 'Z'l). 

The accus~d elected to be sworn a:s a witness and testified as 

f'ollowsa 


-Well., gentlemen, I took off late in the afternoon (29 March 
1944)., around five thirty or six o•clock and I flew over · 
towards Walnut Park and I did what I pleaded guilty to - of 
flying low over this area. I was in full control or the 
plane at all times. I made about three or four passes., the 
lowest of 'Which could have. been below 200 feet., but not below 
150 feet. I thought they were about 200 feet, and the roll 
that the witnesses were talking a.bout, I would J.tke to demonstrate 
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for you, if you ·,rnuld l,.;;t me, ::clease. (.i\..~cused ta,~es P-33 
model in hand). I made my pa0s over this area ru1d as I 
finished my pass I :pulled up in a climbinc roll and kept 
going u,, and - I don I t remember - I think it w~s my next 
to lass (last) pass and I caine back and. macie another pass 
and went back towarcis the field. ( emonstratinr; with moclel) 
-i:- ,:- * I realize wiiat I am guilty of, sir, .;;entlemen -- and 
all that I ask is thc.t I be allowed to st,_;.y in 38 1 s, and 
I would like about a week to ::et cibout ten or fifteen hours 
and catch up with my outfit in i:;ngla,'1d, if I coul,i .;:- * * 
'11he only excuse - really no excusa -- ju .. t thcit I forr:;ot 
myself ,ind thow~ht I was a hot pilot, I :~:uess, just before 
I thought my outfit was goine overseas, and I don't know what 
it was. I realize the consequences nowu. 

He stated that his mother was dependent upon hi.'!l for support although 
he has a married brother who is an enlisted man in the Navy and who uhelps 
her, once in a -;rhile, I believe• ( n. 30, 31). 

5. The legal and competent evidence thus adduced by the prosecu­
tion, together with accused's pleas of guilty and his adre.issions, under 
oath, at the trial, establish his guilt of the offenses charbed. It 
is unnecessary to comment upon either the propriety or significance of 
any of the testimony. 1'ho witnesses for the prosecution definitely 
testified to conduct of the ac~used which proved his guilt beyond 
reasonable doubt irrespective of his pleas and the evidence offered 
by the defense v.as solely in extenuation and mitigation thereof. 

6. Recor::l.s of the War Ilepartment disclose that the accused 
was born in Compton, California, and is 22½ years of age. He was 
graduated from high school and was then employed from February 1940 
to l,Ia.rch 1943 by V/estern Electric as a telephone repairman. He 
enlisted as an aviation cadet on 9 If.arch 1943 and after pursuing the 
prescribed course of training was commissioned a second lieutenant in 
the imrry of the United States on 7 January 1944. 

?. The court was legally constituted.. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. 'l'he Board of Review is of the opinion that the record of 
trial is legally sufficient to support the findings and sentence and 
to warrant confirmation of the sentence. Dismissal is authorized 
upon conviction of a violation of Article o 96. 

Judge Advocate. 

LJ,;.&·,w,oiA-~ Judge Advocate. 

~Judge Advocate.------'-> 
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1st Ind. 

War Department, J.A.~G.O., 11 OCT 1344 - To the Secretary of liar. 

1. Herewith transmitted for the action of the President are the 
record or trial and the opinion of the Board or Review in the case of 
Second Lieutenant Orville H. Bathe (0-763035), Provisionu Squadron T, 
441st b:my' Air Farces Base Unit. 

2. ! concur in the opinion <,f the Board of Review that the record 
of trial is leg3,lly Sllfficient to aupport the findings and sentence and 
to wattant confirmation of the sentence. I recommend tmt the sentanctt 
be confirmed but commu.ted to forfeiture of pay in the amount of $75 per 
month for twelve months, and that the sentence as thus commuted be 
carried into execution. 

3. Consideration 
I 

has been given to the attached memorandum from 
Lieutenant General Barney M. Giles, Deputy Commander, Artrq- Air Forces, 
dated ? October 1944. He recommends that the sentence or dismissal 
be camuuted to .forfeiture of pay in the amount or $75 per month .for 
twelve months. I cmcur in that recommendation. 

4. In.closed are a draft of a letter for your signature, transmit­
ting the record to the President for his action, and a form of Executive 
action designed to carry into effect the above recanmendation, should 
such action meet with approval~ 

Myron c. Cramer, 
Major General, 

4 	In.els. The Judge Advocate General. 
1 - Record of trial 
2 - D.tt. ltr. sig. or S/w 
3 - Fonn of action 
4 - JlElllo. :&. Lt. Gen. 

Barney M. Giles, 7 Oct. 44 

(Sentence confirmed but com11R1ted to forfeiture of pay in a'!lount. 
of $75 per month for twelve months. G.C.M.O. 585, 25 Oct 1944) 
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· CM 259158 
17 JUL li44 

UNITED STATES 	 ) THIRD Am roRCE 

) 


v. 	 ) Trial by G.C.}.!., convened at 
) Barksdale Field, Louisiana., 


Private EER1iAN L. GRICE ) 19 June 1944. Dishonorable 

(3 7100708), Headqua.rt;ers ) discharge and confinerrent 

and Headquarters Squadron~ ) for three (3) years. Dis­

358th Service Group (Special), ) ciplinary Barracks. 

Army Air Field, Great Bend, ) 

Kansas. 
 ; ' 

HOLDING by the BOA.RD OF REVIE'l{ 

LYON, MOYSE and S0NE1lF~EID, Juc.ge. Advocates. 


1. The Board of Review has examined the record of trial in._the case 
of the soldier l'.amed above_. 

,.:.;. 
2. The accused was tried upon the following Charges and Specifications a 

CHARGE Ii Violation of the 93rd Article of War. 

Specificationa In that Private Herman L. Grice, Headqu~ters and 
Headquarters Squadron, 358th Service Group (Special);· Army Air 
field, Great Bend, Kansas, on temporary duty at Army-:Air Forces 
Guard School, First l,ulitary Police Training Center (Aviation), 
Barksdale Field, Louisiana, did, while a passenger on the 
Barksdale Field bus, enroute betiveen Bossier City, Louirlana. 

· and Barksdale Field, Louisiana, on or. about 26 April 1944, 
with intent to do him bodily harm, conunit an ·assault UJ?@Il. 
First Sergeant Paul E. Schoonover, by cutting him on t}t~ 
chest, with. a dangerous instrument to wit,· a knife. · 

CHARGE !Ia Violation of the 63rd Article of TI"ar. 

Speoii'ica.tion1 In that Private Herman L. Grice, * * * d:i'.d 1 while 
a passenger on the Barksdale Field 'Bus, enroute bet#tSen :Bossier 
City, Louisiana and Barksdale Field, Louisiana, on·:•o-r :ibout 26 
April 1944, behave himself' with disrespec.,t toward·<-Second 
~ieutena.nt Elbert D. Litsey, his- superior office:r·i b;y" saying 
to him, "I'll beat the hell out of you, you son-of-a-bitch", o·r 
words to.that effeot. 
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CHARGE III& Violation of the 96th Artiole of War._ 

Specification& In that Private Hannan L. Grice,•••, having 
received a lawful cor:imand from 2d Lieutsnant Elbert D. Litsey, 
his superior officer, to "sit down and shut up", did, while 
a passenger on the Barksdale Field Bus, enroute from Bossier 
City, Louisii::.na, to Barksdale Field, Louisiana, on or about 
26 April 1944, fail to obey the same. 

He pleaded not guilty to and was found guilty of all Charges and Specifications. 
Evidence of two previous convictions was introduced, both for absence without 
leave in violation of Article of liar 61. He was sentenced to be dishonorably 
discharged the service, to forfeit all pay and allowances due or to become 
due, and to be confined at hard labor for three years. The reviewing authority 
approved the sentence, designated the United States Disciplinary Barracks, 
Fort Leavenworth, Kansas, as the place of confinement, and fonvarded the 
record of trial for action under Article of War. 50½. 

3. The facts are undisputed as the witnesses for the prosecution agree 
in their recital of what occurred. The defense offered no witnesses, and 
accused, after an explanation of his rights, elected to remain silent. 

Accused was a private in Headquarters and Headquarters Squadron, 
358th Service Group (Special), .A:rr!!.y Air Field, Great Bend, Kansas, on tem­
porary duty at Army Air Forces Guard School, First Military Police Training 
Center (Aviation), Barksdale Field, Louisiana. At about 2030 on 26 April 
1944, civilian police put accused on a Barksdale Field bus in Bossier City, 
Louisiana, with the remark, "Here is one of your men". Accused was "not. 
in control of himselfn and was cursing and using obscene language (R. 6 ). 
Lieutenant Litsey, Air Corps, who was seated across from accused, first 
requested and then ordered accused to "sit down and shut up". Accused 
not only did not comply with the order.but directed profane and obscene 
remarks to· the lieutenant, stating "I'll beat the hell out of you., you 
son-of-a-bitchn. (R. 7,8,,9,10, ,Ex:. A.) At the ti~ that the order was 
given, Lieutenant Litsey'believed that accused was in such a drunken condi­
tion as not to comprehend fully what he was telling accused and was too 
drunk to behave in a normal manner or realize fully what he (accused) was 
doing (Ex:. A). Before reaching Barksdale Field, accused pulled the cord 
to get off the bus. Upon instructions from Lieutenant Litsey the driver 
continued., whereupon accused threatened to wreck the bus unless he did stop 
(R. 7,9,10.,11) •. As accused made a movement to jerk the wheel from the driver, 
First Sergeant Schoonover, 770th Chemical Company, grabbed him by the right· · 
arm, while another soldier grabbed hiJ?, by the left. At that stage another 
occupant .warned that accused had a knife, whereupon the soldier who had 
grabbed accused by the left arm let go and aocused whirled around, cutting 
Sergeant Schoonover in the chest with a pocket-knife. Accused then 
threatened to knife the driver, who thereupon stopped the bus at Lieutenant 
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Li.tsey's suggestien and let accused oft (R. 7,9,10,11). All of this ap­
parently occurred in a very brief period of time for around 2030 the 
sergeant of the guard at Barksdale Field, in response to a call from the 
West Gate, first went to that point and then "up the road" where he found 
accwled, who did not know what he was doing, lying on the ground "in a 
passed out ~qndition• due to being drunk (R. 11,12). 

4. There is no testimonywhat~ver to indicate that accused knew what 
he was doing or that lie recognized Lieutenant_ Litsey as an officer or that 
he heard or understood the orders given to him by the lieutenant. On the 
other hand the positive testimony clearly shows that at the time of the 
incident out of which all three charges grew accused.was so drunk as not 
to be in possession of his mental faculties. Drunkenness is not a defense 
for crime committed while in that condition, but may be considered as affect­
ing mental capacity to entertain a specific intent, where such an intent 
is t necessary element (M.C.M. 1928, par. 126a). 

In the discussion of the 63rd Article of War at page 147, Manual for 
Courts-Martial, 1928, the principle is enunciated that ''Where the accused 
did not know that the person against whom the act, etc~, were directed was 
his superior officer, such lack of knowledge is a defense". Similarly, in 
the discussion of the offense pf willfully disobeying a superior officer 
under the 64th Article of War the rule is laid down that the accused must 
know th~t the order is from a superior officer(H:M, 1928, p. 149). 

It is the opinion of the board that the record affirmatively shows 
that accused was incapable of harboring aey specific intent to do Sergeant 
Schoonover bodily harm, or of knowing that Lieutenant Litsey was his superior 
officer, or of understanding that an order had been given to him, a.nd that 
the record is devoid of aey testimony from which a contrary inference :rpay 
be drawn. 

11 Convic-tiions by courts-martial may rest on inferences but may not be 
based on conjecture II and 11if any part of a finding of guilty rests on an 
inference of faot, it is the duty of the Board of Review to determine whether 
there is in the evidence a reasonable basis for the inference• (CM 223336, 
~, JAG Bull., Aug. 1942, P• 159) ... 

The Board of Review is constrained to conclude that. the findings of 
guilty of Charges II and III, and the Speoification under each. are not 
warranted, and that the testimony is sufficient to support only so much 
of the findings of guilty of Charge I and its Specification as involves . 
an assault with a dangerous weapon in violation of Article of War 96. The 
maximum authorized confinement for this offense is ten years (CM 230478, 
Maynor, B.R. 17, P• 375 ). 

5. For the reasons stated the Board of Review holds. the record of 
trial legally insufficient to support the findings of guilty of Charge II. 
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and its specification and Charge III and its Specification; legally suf­
ficient, to support only so much of the findings of guilty of Charge I 
and its Specification as involves findings that accused did, at the time 
and place. alleged, assault the named soldier with a dangerous weapon, to 
wit, a knife, in violation of Article of Yfar 96, and legally sufficient to 
support the sentence. · 

_.,....____-+__..___., Ju4g~:-'.Advocate-. . 

~udge Advocate. 

Jud e Advoo"l.te.· 
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1st Ind. 

1 AUG 1944War Department, J.A.G.O., - To. the COillnailding General, 
Third Air Foroo, Tampa., Florida. 

1. In the oase of Private Herman L. Grioe (37100708), Headquarters 
and Headquarters Squadron, 358th Servioe Group (Special), Army Air Field, 
Great Bend, Kansas, attention is invited to the foregoing holding by the 
Board of Review that the reoord of trial is legally insuffioient to sup­
port the findings of guilty of Charge II and its Speoifioation and Charge 
III and its Speoifioation; legally sufficient to support only so muoh of the 
findings of guilty of-Charge I and its Specification as invoives findings 
that aooused did, at the time and plaoe alleged, assault the :named soldier 
with a dangerous weapon, to wit, a. knife, in violation of Artiole o:f War 
96, and legally sufficient to support the sentenoe, whioh holding is hereby 
approved. Upon disapproval or the findings of guilty of Charges II and 
III and their Speoifioations and upon approval of' only so muoh of the findings 
of guilty of' Charge I and its Speoif'ioation u involves findings that a.ooused 
did, at the time and place alleged, assault the named soldier with a dangerous 
weapon, to wit, a knife, in violation of Article of War 96, you will have au­
thority to order the execution of the sentenoe. 

2. When copies of the published order in this oase are forwarded to 
this office they should be acoompa.nied by the foregoing holding and this 
indorsement. For convenience of reference a.nd to faoilitate attaching 
oopiea of the published order to the reoord in this oase, pleaae place 
the file number of the reoord in brackets at the end of the published 
order, as follows& 

(CM 259158). 

j/~~
William A. Rounds, 
Colonel, J.A.G.D., . 

Acting Assistant Judge Advocate General, 
In Charge of Military Justice lktters. 
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SPJGQ 
CM 259160 . 

• 4 AUG 1944 
UN I T E n· ~ S T A T E S ) At\!TIA.IRCRAFI' ARTILLERY 

) TRADJING Cli.:NTBR-v. ) 
' ) Trial by G.C .M., convened at 

Private CHARLES F. CANN'CN ) Camp Haan, California, 29 June 
(35694546), Headquarters ) . 1944. Dishonorable discharge 
and Headquarters Battery, ) and confinement for life. 
832nd Antiaircraft Artillery) Penitentiary. 
Automatic Weapons_Eattalion.) 

REVIE'tf by the BO.ARD OF REVIE';f 
·GAMBRELL, FREDERICK and ANDM1.SOH, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
ha.a bean e:xamined by the Boa.rd of Review. 

2. The accused ·was tried upon the_ following Charges and Speci­
1'icatfons1 · 

CHARGE I I Violation of the 58th Article of War. 

Specification& In that Private Charles F. Carmon, Headquarters 
and Headquarters :Battery, 832nd Antiaircraft ~tillery 
Automatic "ifeapons Battalion, then a person under sentence 
adjudged by court-martial, did, at Camp Haan, California, 
on or about 19 Ili:l.rch 1944, desert the service of the 
United States, and did remain absent in cesertion unti+ 

,he was apprehended at Los Angeles, California, on or 
aboµt 6 June 1944. · 

CI1\.RGE II1 Violation of the 69th .Article of --.Jar. 

Specification I In tha. t Private Charles F. Cannon, . Headquarters 
and Headquarters Battery, 832nd Antiaircraft Artillery 
A.utoma.tic ·.reapons Battalion, then a person under sent.ence 
adjudged by court-martial, having been d.uly. plac~d in · 
confinement in the Camp Haan Stockade, Camp Haan, California, 
on or about 13 February 1944, did, at Camp Haan, California, 
escape from said confinement before he was set at liberty 
by proper authority. 
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CHARGE IIIa Violation of the 93rd Article of War. . ' . . ' 

Specification 11. In that Private Charles F. Cannon, Headquarters 
and Headquarters Battery, 832nd Antiaircraft Artillery Auto­
matic Wea.pons Battalion, did, at or near the city of Bakers­
field, county oi' Kern, state of California, on or about ~ 
:March 1944, by force and violence and by puttine her in fear, 
feloniously take, steal and carry away from the person and 
presence of Mrs. Margaret Bailey, one (1) 1941 De Sotiii sedan 
automobile, the property of Kay Bailey, of a value of more 
th!ul fifty dollars ($50.00). . . · 

Specification 21 In that Private Charles 1''. Cannon, Headquarters 
and Headquarters Battery, 832nd Antiaircraft Artillery Auto­
matic Weapons Battalion, did, at or near the city oi' Bakers­
field, county of Kern, state of Californi~, on or about 20 
March 1944·, by force and violence and by putting her in i'ea.r, 
feloniously take, steal and carry away frO!ll the person and 
presence of Mrs. Margaret Bailey, the sum 01' three hundred 
forty-three dollars (0343.00), lawful money of' the United 
~tates, then m the lawful possession of Mrs. Margaret Bailey. 

Specification 31 In that Private Charles F. Cannon, Headquarters 
and Headquarters Battery, 832nd Antiaircraft Artillery Auto­
matic Weapons Battalion, did, at Los Angeles, California, on 
or .about 25 May 1944, _with intent to defraud, falsely make in 
its· entirety a certain c~eok in the following words and 
figures, to wits 

George R. Daylon 16-l? Fourth and Spring Branch 16-17 
Pa.int Cont. 
4179 l),J. \·layne BANK OF AMERICA 

· NATIONAL Trust, and ASSOOIATION~vings 

Los Angeles, Calif., May 25 19,M 

Pay .to the 
order of_______________ __ .$__.3....,? _________Art hur E'._C_r..,an.a.ae.._______ ..... 21 

__T_h.irt......... ..........____ __ y"""'on...,,e::..-c_en_t_s ~Dollars
____ Y...Seven d_o_l_. 'l'we.......,...,.n""'t... .... _____ 


Loan on pay Paint 
George R. Da.ylon Cont. 

which said check was a writing of a private nature which 
· might operate to the prejudice of another. 

Specification 4-13 inol1 Ea.ch of these Specifications is iden­
tical m _form and_ substance 'Vdth Specific~tion 3, except 
in t,he number, date, amount- payable· and the branch bank 
upon which the check is drawn, which are, respectively, 
as followsa 
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Specification Number A.inount Branch Bank ~ 

4 same blank. $32.27 Ninth and .Main 
5 same 5/15/44 32.27 Santee-Textile Branch 
6 same 5/10/44 32.27 Santee-Textile Branch 
7 .same 7/1¼44 32.27 Los Angeles 1Jain Of'f'ice 
8 172 5/5 44 32.27 . Los Ange],es :1'.lin Of'f'±ce 
9 same 5/22/44 32.27 Ninth and l>hin Branch 

10 same 5/ll/44 . 27 .21 Ninth and Main Branch 
11 173 5/28/44 47.84 Los Angeles !Iain Off'ic e 
12 same 5/21/44 same Los Angeles Lia.in Of'f'ice 
lJ same 5/21/44 47.81 N:inth and 1fa.in Branch 

CHARGE IVs 	 Violation of the 96th Article of 'ifar. 

(~'ind:ing of' not guilty.) 


_Specification: (Finding of not g,uilty.) 

He pleaded guilty to the Specification of Charge I, except the words 

11desert 11 and "in desertion", substituting therefor,respectively, the 

words 11absent himself without leave from" and 11without leave", of the 

e.'Ccepted words not cuilty, of' the substituted words guilty;; not guilty 

to the Charge but guilty of a ·violation of Article of "':lar 61; guilty 

to the Specificati.on of Charge II and to Charge II; an:l. gu.ilty t,o 

Specifications 3 to 13, inclusive, of Charge III andt.o.· Charge III.~ 

He pleaded not guilty to Specifications 1 am 2 of Charge III and to 

the Specification of Charge IV and to Charge IV:- He was found not 

guilty of the Specification of Charge IV and ·of Charge IV an4 guilty 

of all other Specifications. and Charges. :t!.'vidence or three previous 

convictions vra.s introduced at the trial. He was sentenced to be dis­

honorably discha1·t;~d the oervic9, to forfeit all r;a,7 and allowances due 

or to become due, and to be confined at hart:i labor:, at such place as the 

reviemn~ authority nay direct, for the term of his· natural· life. The 

reviewing authority a:)proveci the sentence, designated the United States 

PE11itentiary, McNeil Island, ·i'iasbington, as the pl.ace .of confjnement. 

and .forwarded the record of trial for action under Article of \{a.r so½. 


3. The evidence for the prosecution, briefiy summarized, is as 
· followsa 

The accused was, for seine ti.-ne prior to, arrl on 19 liBrch 19.44:, 
:l,n the military service of the United states, as a private in Headquarters 
and Headquarters Battery, 832nd Antiaircraft Artillery "Autcmatic Weapons • 
Battalion, stationed at Camp Haan, California. (H.. 11). , 

On 22 February 1944, by special court martial order No. 37, 
Headquarters, Antiaircrai't Artillery Training Center, Camp Hann, California, 
he ms sentonc.ed, in addition to forfeitures, to be confined at hard 
labor in the Camp Haan stockade for a period of six months (R. 11; Pros. · 
Ex:. 1). 
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en 19 lBrch 1944 the accused, together with three other 


prisoners, List, Sheridan and Besherse, having pr·eviously planned to 

do so (R. 58), escaped from th3 Stockade at Camp Haan by disarming 

and overpowering their guard (R. 12-15; Pros. ~s. 2 and 3). 


At approximately 7130 or 8100 p.m. on 20 l'·larch 19/44 the 
accused, with his three canpanions, WJ.s in the city of Da.kersfield, 
California.~ (R. 34, 36, 39). At trat tin1e i.irs. I.a:?:-garet Bailey, wife 
of a grocery :3tore operator in Sh3.fter, California (R. 34), who had 
takm neighbors _'from. Shafter to the Eercy Hospital in Bakersfield, 
was ·waiting in--her automobile which was parked on the street by the 
hospital (R. 35). She had bean sleeping (R. 44) but suddenly she heard 
the car door open and four soldiers got into the car. Che grabbed her 
aromd the neck and another pushed her over. She was told that they 
were :in trouble and that she had to get them out of it (R. 36, 49) and 
that if she 11-wo"J.ld keep quiet 11 she 11wo:u.d get out of it alive". Sha 
heard the clicking of a gun·· or 11a noise that sounded like a gun11 from 
sonewhere on the back seat. 11 J:immy11 (whom she later identified as List) 
,ias driv"i.ng and 11-Uhitey11 (later identified as Besherse) continued to 
hol.J her around the neck while the accused anJ the other soluier sat 
in the rear seat. It was just beginning to get dark and 11\"l'nitey11 kept 
holdinz I.rs. Baileyi s head down so she co"J.ld not see out of the car. 
£'ventually they left tovm and proceeded alon~ a dirt road and a short 
time thereafter List told the rest 11he had business with her (I,'irs. Bailey) 
iu the back seat 11 • He stopped the car and the accused and Sheridan moved 
to the front seat with Besherse while List took IJrs. Bailey into the 
rear (R. 37-51). Thereupon, after the car had again started, List, raped 
iJrs. Bailey while the others looked on, laughing (R. 39). ·1v11an he had 
accomplished the act he said 0 o.K. Tthitey11 whereupon Besherse changed 
places with List and also raped Mrs. Bailey while the others again turned 
around and laughed. The accusoo did no thin.:; to prevent the rapes (R. 40). 
At the ti.r:.e :rrs. Bailey had with her, in her purse, !J360 in 2:J-dollar 
bills, (~25 in silver and between $7 and (~8 in: smaller change. 'iv11ile 
List was driving and Besherse had Mrs. Bailey on the back seat List 
opened the purse and took some bills ou't ol" it. Then, when it was sug­
gested that they were running rut of gasoline, List told Hrs. Bailey she 
"had better have sane gasoline stamps" and took the purse again and 
started looking for them. Mrs. Bailey wasafraid they were going to kill 
her and consequently she was conc.erned only with getting safely away. 
They had said that if she did what they told her to do, they would not 
kill her and ·she 11 would get out alive 11 • After List h3.d looked through 
the purse Besherse took it _and searched it. At this point .i:·Irs. Bailey 
reached for the car door thinking she might be able to jump out but 
Besherse grabbed her arm, felt her watch and took it fran her arm (R. 41­
51). Then, af'ter getting back on the main highway again and once more 
leaving it to go onto a dirt road, Besherse said n1et I s kill this dame 
and get it over with" and finally stated 11 Here 1s the dame's getting-off 
place" at which Mrs. Bailey thought he was "fixing to kill" her. Besherse 
opened the. door and told her to get out, which she did (R. 42, 43). She 
went behind the car followed by List who, when ha saw her crouched there, 
asked •rifua.t the God damn hell (she) was doine;." He made her stand up, 

- 4 ­

http:driv"i.ng
http:11-wo"J.ld


(259) 


and t.helhe ran, jumped into the car and 11took off" (R. 44). She had 
· never been Cl'l ths. t road before, to her laiowledge, and she started run­
ning to look i'or a house. She did come to the home of lir. Walter Fir 
and his fanily, who v19re alreacly in bed, but they arose and let rer in. 
After reporting to than what had happened they called the police. Mrs. 
Bailey then tried to call her husband but, failing in --that, got in 
touch with her brother, and later I.Ir. Fir came and took her home. When 
she arrived home in an hysterical condition (R. 54) she reported to her 
husband what had. happen~ to her and the McFarland police were, in turn, 
notified (R. 44-46). · 

A.f'fer Mrs. Bailey had been put out oi' the car by the soldiers 

she found that nothing w~s left in her p..irse (R. 4?). The automobile 

which she had been drivinc, with her husband 1s con.sent, was a 4-cloor 

1941 model DeSoto sedan which had a value on 19 Larch 1944 oi' more than 

~$50.00 and ms the property 0£ Mr. Willia.m K. Bailey (R, 47, 54, 68). 

The money taken'fran Mrs. Bailey belonged to herself and her husband 

jointly (R. 48, 56). The Baileys did not see their automobile ~gain 


.until a.bout 10 days later when they were told by the Chief of Police of 
. 	Bakers.field th~t it had been found am. they later obtained possession 

of. it from the Vallejo police (R. 47, 55). Mrs. Bailey testified throu211­
out that she feared for her life during the whole time the soldiers were 
in her car (R. /40, 41, 4.3, 44). · 

On 5 June 1944 Detective S~rgeant Jo~eph A. CunIJ.ingha.m and 

Detective Sergeant Delos A. M:cCoole, both members of the Los Angeles 

police depar't;ment, saw the accused in a cafe in Los Angeles dressed . 

1~ civilian clothes and accompanied by a girl. The a9cused gave the 


• assumed name 	of "Crane" when accosted by the detectives. \Jhen asked 
£or his identification i:e,pers the accused stated they were in the posses­
sion of. his wi.f'e who had just left to· go to a furniture store. No such 
person was founa at the store ±ndicated by the accused nor had she been 
seen. The accused then took the detectives to the hotel where l'la had. 
registered under the assumed name of 11John Gorman11 and, upon sea.rch of 
his roan, they discovered an Army discharge certificate in the name of 
another soldier. This, together with a letter addressed to a 111.frs. 
Cannon", accused said he found in the room. There were articles of 
civilian clothing in the roan and when asked whether he was in the Army 
the accused stated he P.ad been but had received a medical discharge 
because oi' stanach ulcers and a punctured- ear drum. He had $50.00 in 
his possession which he stated belonged to his wife. He then said tha. t 
!)is wife -was pregnant and v,as living in the 11 :h'va.ngeline HCJ!le 11 under the 
name of' Pat Burke. Upon mquiry at the Evangeline Home it was discovered 
that !Iiss Burke was not in but her room mate, 1Iiss Nichols, talked with 
Detective Cunningham. :Meanwhile the accused, who had remained outside 
in the car, disappeared but callerl Miss Nichols an the telephone while 
Detective Cunningham wa.s still with her. Through this conversation the 
detectives planned to apprehend the accused during the evening but did 
not see hlm again until· the next morning when pa ms taken into custody 
while in a telephone booth at the St. Paul hotel. The accused was taken 
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to police headquarters where he admitted that his name ms 11 C2.nnon11 • 


The records of the police department contained information that the 

accused was Y1apted by the Bakersfield police as a military prisoner 

escaped from Camp Haan and that he was likewise wanted by the Hol~-wood 

Police Bureau i'or passing bad checks. The accused then admitted that 

he had escaped with three other prisoners fran Camp Haan on 19 Harch 


, s._944. · l.filitary authorities were notified and on 7 June 1944 the accused 
was surrendered to militar~r ccntrol (R. 17:...J~). · 

On 8 June 1944, First Lieutenant Glen W. Ellard and First Lie;i ­
tenant Horace ri. Russell, 832nd Antiaircraft; Automatic Weapons Battalion, 
who had been detailed to question the accused regarding court-m3.rtial 
charges against him, visited the accused in the Riverside County jail. 
After he had been properly warned of his rights under Article of \{ar 24 
the accused admitted that he and three other prisoners in the Ca;np Haan 
stockade had talked about and planned making an escape for about three 
weeks or a month. He confessed that, in !:arch.1944, the four of them 
had escaped from co11.finement in the Camp Haan stockade by overpovrering 
their euard and taking his rifle a·way f:ro:n him. They thereupon took a 
government vehicle and drove to Corona or Arlington where they abandoned ­
the goverrr.11ent truck and took an Oldsmobile car belonging to a civilian. 
They proceeded to Bakersfield where List and Besherse went in search of· 
another car. fuving found a woman by the name of Mrs. Bailey in posses­
sion of a car, they took the car and the woman and, ·picking up the accused 
and his companion some distance away where they were guarding f;roceries, 
they drove out of town. 'l'he accused and Sheridan were told to get into 
the front seat shortly thereafier while either List 01· Besherse (the 
witness Ell.3.rd not being certain of the accused I s statement on this point) . 
first took the vroman on the back seat and raped her following which the · 
other did likewise. ~,nen asked why he did not make some effort to prevent 
these acts the accused stated that either List or Besherse, vm.ichever 
one was in the back seat with Hrs. Bailey first, had an I,t-31 rifle in 
his ~Jossession and the accused feared he might be killed if he interfered. 
later, either List or Besherse took ~~100 fra:n ·Mrs. Bailey and divided 
it amng the four soldiers. Of this amount the accused said he received 
approximately ~~~ or ~)25. They tl1en drove on toward Sacrarnento and when 
in that vicinity, the other three men put the accused out of the car 
af'ter 11 robbing11 him not only of that portion of Ilrs. Ba.Lley•s money which 
he had received, but pu·t of' :'.)18 of' his own money which he rad when he 
escaped from the stockade. The accused stated "that he v.as afraid of 
Besherse and List the entire time fro:-:i. th3 time he left here (Camp Haan) 
until they f::nalzy, to use his word •robbed' him. He was afraid of tnose 
two men, he stated positively". He did not, hovv0ver, state why he had 
not left them sooner than he did.. The accused, after leaving the -others, 
went into Los a.neales and lived there, first in one 1)lace and then in 
another, but never more than a week in any place. He did no work while 
there but obtained funds by cashing worthless checks. He saw the name 
"Arthur ~. Crane" amonf~ some papers he founcl and aJopted and used it in 
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drn.w:in:::; the checks. "iJ11en shovm a series of checks he identified each 
and freely admitted he had forged t!1em and received money for them. 
!dter wearing army uniforr:1.s for about three weeks he changed to civilian 
clothes. \ihen asked abru t his intention of' returnin;; to Camp Ha:m he 
s3.id 11he intended to, but just did not get around to it" (R. 56-67). 

1,;ritten stipu.L::..tions (Pros. b~. 4-14) were admitted in evi­
dence. &ch of these ,'/3.s to the effect that the accused had falsely 
ud0, in its entirety, and with intent to defraud, the particular 
check referred to in the res~:iective stipulation and had received cash, 
;_·oods, wares and merchandise in each case in exchange therefor. 'l'he 
checks were admitted in evidence as Pros. 1':~s. 4A - 14A. 

4. '.l.'lle accused, hJ.v:ing been in.formed of his rights, elected to be 
sworn as a witness and te<Stified in substance as followsa 

On the evening of 20 1~rcl1 1944, the a,ccused, accompanied by 
three other soldiers by the name of List, Sheridan and Besherse, was 
in Bakersfield, California. 'l'hey had an Oldsmobile automobile which 
had given the:i trouble and they tried to .fix it w.i..thout success while 
waiting outside of tovm, by the river, until nightfall. They con­
sequently determined to get rid oi' it and drove into town, parking 
11around th3 corner fran the hospital about haL.· a block" (R :"?ti, 81, 
83). List and Sheridan then went on a _hunt i'or another oar and came 
back to inform the others they ha<'I found a DeSoto automobile with a 
woman in it, asleep. Though the accused and Desherse disavproved taking 
tho car Sheridan and List nevertheless lei't, taking the rifle rr.i.th them, 
got into the car and drove oif {R. 78, 79, 82, 83). The accused and 
Besherse waited about 15 minutes and then followed the others on Hi0-iway 
99. About 8 or 1D miles outside of town, List and Sheridan, who had 
1J1lled over to the side of the road, stopped the accused and Besherse 
ani told the:'1 to talrn the thin:-~s out of the Oldsmobile and place them 
in the Do.Soto. This was done and the accused got into tho back seat 
Hith Lrs. BaUey; but, before they started again, he changed to the 
front seat because List wanted to get in the back with her (R. 79, 83, 
S4). 'l1

0 thu question, "Then ,·mere c1.i<l you go? 11 the accused answered, 
11 I went straiG,.½t on up 9911 althou0h he later testified 11 they drove .along 
sloYdy11 • List thereupon cot into the back seat with Mrs. Bailey taking 
the rifle .....-:i.th him. Accused then stated he was "pretty sure" Sheridan 
...-,~s clrivin:=; and although he 11tried to talk List out of it 11 and the 
accused also talked nto hi.'11 about it 11 List nevertheless raped Mrs. Bailey 
(Il. 79, 84) and he was followed by 111i11itey11 {Besherse) who 11 went back 
later" (R. 84). _The accused believed that List had taken money 1'ran 
J.1rs. Bailey before he got into the DeSoto car (R. 79), because, as the 
accused got into the car "List told \~hitey she had some money and he 
handed it back to Whitey to count and \-1.utey started counting it, and 
he said he did not know how r.ruch was there. He thought it wculd be 
about a hundred dollars before he looked at it and that is what List 
said. l/hitey counted it and said '!es, you're right"' (R. 79, 84). 
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Accordmg to the accused "they took her (;rrs. Bailey) off by a camp 
up there and took her by a side ,V'd.Y arrl d,unped her o.it 11 (R. 81+) after 
vihich they proceeded· to Sacramento and from there to Vallejo, where 
~~20.00, part of the money taken fro:;1 }1rs. Bailey, ..vas given to the 
accused. Later an argument ensued and after his companions took · .1,_; .oo 
of his own money, as well as the money of Mrs. Dailey 'Which they had 
given him, he left them and went on alone to Los An~-:oles (n. 80, 85). 

D.iring all of these episodes the accused feared to le~ve 
his companions because "they threatened to kill anybody vrho 1eft 11 (R. 
80). He claimed that the others llwere hot'' abou~ the fact that, m 
Bakersfield, the accused' 11didn 1t do anything but s:l.t around and sl,.:;ep 
all day11 (R. SJ), and later, in- Sacramento, the accused heard List and 
Sheridan arguing about the stolen money ancl whether to give the accused 
11any or not because (he) wouldn 1 t do anyth·:nG 11 (Il.. 85) ~ However, he: 
admitted that no force whatever was used to get him to transfer from 
the Oldsmobile to the DeSoto automobile nor had any i·orce been used to 
induce the accused to.ea to Baker~field with the others (P. 37) • 

. The accused arrived in Los ·Angeles on about 22 or 2J April 191;4 
arrl was there until he vas apprehended on 7 June 1944 (R. ul). Durin6 
all that t i2·.,e he made no effort to obtain employment· and did no 'i'iOrk of 
any kind. He stayed in "five or six" of the larger hotels, ref,isterinz 
under assumed names. He "figured on return:ing to his staticn but didn 1 t­
know vmen 11 and although he saw military police in Los .'l.ngeles every day 
while he _was there he never thought of suITendering .(H.. 86). Ire also 
admitted that his statement to the police officers to the effect that 
he was married was false (R. 87). 

5. It is abundantly evident fro;1 testimony adduced at the trial 
in addit~.on to the extra judicial admissions and confessions of the 
accused, as well as his own testimony under oath, that he is suilty of 
the offenses charged in the Specification and Charge II and ~pacifica­
tions J-13 of Charge III and of Charge III. To these offenses he pleaded 
guilty and he via.s, accordingly, and properly, found b111ilty of each. 

The only matters re~iring discussion are his guilt; of the 

desertion alleged in the Specification and Charge .I and of the robberies 

of wm..ch he s ta.nds accused in Specifications 1 and 2 of Charge III. 


He pleaded guilty, by exceptions and substitutions, to absence 
without leave from his proper station at Ca:np Haan, Caliiornia, from 
19 JV.iarch 1%4 to 6 June 19L:4 and thus admitted that element of the of­
fense of desertion. Inasmuch as the evidence shows that, ~rhen he was 
a prisoner in the stockade at Camp Haan under sentence of conj_inement 
at hard labor for six months, he participated in a violent esca9e 
there frcr.i by overpowering and disarming the guard, this, of itself 


. would justify a reasonable inference that he rad no intent to return 

thereafter to his ·duty station. But the evidence, as will be shown 

hereinafter, clearly shows that he likewise participated in two robberies· 
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after his escape. He admitted, and other evidence shovrs, that subse­
quently, he lived in the city of Los Angeles using several aliases, 
wore civilian clothing, and supported himself by forging nwnerous checks 
and ;obtainin;:; money by fraudulently utt,2.ring them. Though he had every 
opportunity to· surrender himself to military control between 23 I,,fa.rch 
1944, when he arrived in Los Angeles, and 6 June 1944, when he was appre­
hended, he macle no attempt to do so. °11hen apprehended he gave a ficti ­
tious name, falsely stated that he was married and had a pregnant wife, 
and then eluded the authorities until again apprehended next day. In 
the light of all these facts and circumstances, the conclusion that he 
never intended to return is inescapable and he was properly found guilty 
of the dese~tion alleged. 

That he is also guilty of the robberies is equally clear. For 
a lcng tine prior to the joi1it escape from confinement the fol.U' confeder­
ates had unquestionably conspired to accomplish this end. .'/hile the 
theft of au~crnobiles in ccnnection ti1erewith is not S'J.ch· an incidental 
and probably ccnsequence of the planned. escape so as to make each con- . 
spirator responsible therefor whoo such theft was not a part of the 
conspiracy, the subsequent acts of the four men, in confederation, made 
the taking of automobiles, by force, a natural and probable. consequence 
o_· ,rhat they jointly planned to do. Iri his sta te.nent to an investi31 ting 
officer, the accused admitted the joint stealing of a government car by 
the four prisoners immediately after their .escape. This car was abandoned 
for another car stolen in Corona or Arlington, California, :in the con­
tinued process of escapin:z. This automobile was likevd.se abandoned in 
Bakersfield, California and it was at this point when all of the con­
spirators became aware of the pla.l'l to take the DeSoto automobile, then 
in the posses·sion of :.rrs. :Gailey, by force if.necessary. The accused's 
testimony on this matter is as follows: 

11 They (List and Sheridan) went up and looked around there qui~e 
a bit anc: came back and said there was a car up there with a 
woman in it:, asleep, and Sheridan ·;ias afraid to i~ool with it 
·on account oi' trat woman in there, and List was rurmini:; things, 
and he saU ,·,Te will set it anyway' ;-, -1~ * List and Sheridan went 
back up to the car anJ took the ~ with them, ·;,ook the ri11.e 
an..l they pulled out * * -1, 

Clearly the detem.:.nation to 11 get it anyway" and tn1:: t..:,..,dn,; 01. the rifle 
implied the use of force arri violence, if required, and was a statement 
of purpose made in the presence of all the conspirators and to which no 
dissent was made by any. If, therefore, the accusei, accordinG to his 
testimony, later voluntarily joined List and Sheridan in the stolen car 
and proceeded w'ith them while :i,'irs. Bailey was a helpless prisoner in 
her own car, he wc1s a principal in the robbery of the car. But i.rr-s. 
Bailey was 1Jositive in her description of the forceful manner in w:11eh 
her car was taken from her. She said that .four men entered the car 
while it v,as parked by the ;lercy ::ospital in Bakersfield and she was 
asleep at the wheel. She was violently shoved over on the front seat 
.:i.nJ then overi)OtTered by Besherse while List drove the car away, the 
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two others occupying the back seat. Du.ring the ensuing tioe threats 
were made against her' life and, while rendered. powerless to resist 
through fear, she was twice raped and then. robbed of all the money 
she had in her purse. If, as she testified, the accused was one of 
the four who thus took her car and her money, he is guilty of aiding 
and abetting in the commission of both offenses though he did nothing 
overt in accomplishing either result. He was an active confederate 
throuLhout, fra1 the time of the escape until, as he says, his erst ­
while co:npa.nions "robbed" h:im of his share of the money of which they 
had robbed Mrs. Bailey, and, under all of the evidence, the CO'.irt was 
vbolly justified in refusing to believe his protestations of innocent 
participation in the two robberies through fear of the associates which 
he had chosen, voluntarily joined arrl whom he unqueGtionably aided in 
the forcible theft of both the autcmobile and the money. 

That the automobile and money were taken against the will of 

JJ'rs. Bailey is clearly evident from a consideration of all the facts 

and surrounding circunstances. Her testimony in the matter was given 

with frankness and candor and discloses an extraordinarily harrowing 

experience at the hands of four men whose conduct throughout brands 


·themas desperados. \'/hen they entered her car, one of them carrying 
a rifle, while she was ,waiting a.lone, in the nichtti.-ne, out3ide of a 
};los:pital to which ·she had generously brought a nei6hbor and .friend 
abo'J.t to be co'nfined in child-birth, they threatened her life, if she 
resided. Similar threats were made later as thev o.bsconded with her 

< ., 

and the car. She testified that she was afraid they would kill her 
if she did not let them do as they wanted. Under all the circumstances 
it is evident that her imnd and her will were paralyzed by,fear and 
physical resistance on her part would not only have been futile but 
foolhardy a3 well. ­

1tin order to constitute robbery, the takin;; of the pro1:,erty 
in question must be a&:ainst the will o:f the· mmer or other 
person in possession. The requisite unwillingness may be 
evidenced not only by actual resistance, but bJr the· fact that 
resistance would have been offered Md it not been prevented 
by actual, overpowering force or violence, or by threat suf­
ficient to frighten the victim into compliance. For example, 
a vic~im acting under compulsion through fear or possibly 
thro'.l.gh physical pain, although ultimately plac;i.ng his property 
in the hands of the robber without raising a protesting voice 
or hand, is not acting of his volition, but at the will of 
the robber; in other words, it is the act of the victim but 
not his deed - his submission, but not his will*** 11 (46 
Arn. Jur. 150). 

Applying these principles to the clear and convincing evidence 
in this case, it is certain that 1.frs. Bailey did not consent to the acts 
of the accused and his confederates a.rrl wis robbed of her property 
against her will. A.lthough the accused is not qhs.rged with rape upon 
11rs. Bailey nor co:':lplicity in the rapes committed upon her by List and 
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and Besherse, there was no violation of any of h:'._s substantial rights· 
by permitting testimony regarding .the acts of rape to be :introduced 
without objection on the part 0-f the defense. The accused had told 
of the rapes in his extra judicial statement and he reiterated the 
circumstances in his own testimony at the trial. This evidence was 
competent and material because. it had a bearing upon the state of m:ind 
which the series of events produced :i.n Mrs. Bailey and furthar tended 
to prove that her failure to make active, physical resistance against 
her capto::-s was due to a lack oi' will ,vhich had been suspended through 
fear. 

6. The charge sheet discloses that the accused is 21 years of 
age, was inducted at Louisville, Kentucky on 19 January 1943, and has 
had no prior service. 

?. The court was legally constituted. No errors injuriously, 
affectinr; the substantial rights of the accused were comaitted during 
the trial. The Board 'of Review is of the opinion that the r ccord of 
trial is legally sufficient to support· the f:indin6s and the sentence 
and to warrant confirmation of the sentence. · Confinement :in a peni­
tentiary is authorized by Article oi V{ar 42 for the offenses of robbery 
and forgery, recognized as offenses of a civil nature and so punishable 
by penitantiary conf:inanent for more than one year by Title 22, Section 
2901 and Title 22, Section 1401, respectively, of the Code of the 
District of Columbia. A sentence of life imprisonment is authorized 
upon conviction of desertion in time of war. 

U.£-1(((1£, u. ,/t:L ,,..~ Judge,Advocate. 

~~ Judge Advocate.

9«£ /?~ Judge Advocate. 
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WAR DEPARTMENT 
~ Service Forces 


In th& Office ot The Judge Advocate General 

Washington, D. c. 


SPJGV 
CM 259188 

17 JUL 1944 
UNITED STATES ) ARM! AIR FORCES 

. v. 

First Lieutenant JOY D. 
BEAMER (0•564772), Air 
Corps. 

CENTRAL FLYING TRAINING co~.

I Trial by G.C.M., convened at 
Pampa, Texas, 28 June 1944. 
Dismissal and total forfeitures. 

) 

OPINION ot the BOA.lID OF REVIEW 
TAPPY, HAm'lOOD and TREVETHAN, Judge Advocates 

1. The Board of Review has examined the record or trial in 
the case or the· ,officer named above and submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci­
fication: 

CHARGE1 Violation of the 61st Article of War. 

Specification: In that First Lieutenant Jo7 D. Beamer, 
Air Corps, did, without proper leave, absent himself 
from his station at Pam.pa Arllf1 Air Field, Pampa, 
Texas, from about l June 1944 to about 7 June 1944. 

He pleaded guilt1 to and was found guilt, or the Oharge and Specifi ­
. cation. Evidence of one previous conviction was introduced. He 
was sentenced to be dismissed the service and to forfeit all pay and 
allowances due or to become due. The reviewing authority approved 
the sentence and forwarded the record of trial for action under 
Article of War 48. 

J. The prosecution introduced without objection an,extract 
copy- or Special Orders No. 108, Headquarters Pampa Ar"t!ty Air Field, 
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dated 30 April 1944, assigning aeeused to 2531st AAF Base Unit 
(Pilot Sch, Adv-2E) Pampa Army Air Field, Pampa, •.rexas, effective 

May 1944 (R. 7; Ex. 3). An extract copy of the morning report 
of the above unit showing the accused absent without leave as of 
1-June 1944 was also received in evidence without objection (R. 10; 
Ex. 4). It was stipulated that accused was returned to military 
control by military police at Denver, Colorado, on 7 June 1944 
(R. 11; Ex. 6). 

4. The defense introduced no evidence, and the accused after 

having his rights as a witness explained to him elected to remain 

silent (R. 11). 


5. The evidence conclusively shows that the accused absented 

himself without leave from his station at Pampa Army Air Field, 

Pampa, Texas, from 1 June 1944 until he was returned to military 

control by military police at Denver, Colorado, on 7 June 1944. 


l 

6. War Department records show that accused is 26 years of 

age and a,ihigh school graduate. He enlisted in the Army in December 


·-1939, 	 and after attending the Army Air Forces Officer Candidate 
School,- Miami Beach Schools,· Army Air Forces Technical Training 
Command, Miami Beach, Florida, was appointed second lieutenant, Army 
or the, United States, 28 October 1942. He was promoted to first 
lie~tenant 14 April 1943. 

7. The court was legally constituted and had jurisdiction of 

the person and the offense. No errors injuriously affecting the 

substantial rights of the accused were committed during the trial. 

In the opinion of the Board of Review the record of trial is legally 

sufficient to support the findings of guilty, legally sufficient to 

support the sentence and to warrant confirmation of the sentence. 

Dismissal is authorized upon conviction of a violation of Article of 

War 61. 


_____(o_n....,.l_e~a~v~e.)______, Judge Advocate • 

, Judge Advocate. .~~ 
-~r----=--·-Y....~=..;;;.:=="'-':;;...__, Judge Advocate • 

. -2­



(269) 


SPJGV 
CM 259188 

· 1st Ind. 

War Department, J .A.G.O., 1 AUG 1944 To the Secretary of War. 

1. Herewith transmitted for the action of the President 
are the record of trial and the opinion of the Board of Review 
in the case of First Lieutenant Joy D. Beamer (0-564772), Air 
Corps. 

2. I concur in the opinion of the Board of Review that 
the record of trial is legally sufficient to support the findings 
or ¢1.ty, legally' sufficient to support the sentence and to war­
rant confirmation of the sentence. I recommend that the sentence 
be confirmed but that the forfeitures be remitted and that the 
sentence as thus modified be carried into execution. 

J •.Consideration has been given to the inclosed letter 
from Senator Samuel D. Jackson in which he requests clemency. 

4. Inclosed are a draft or a letter for your signature, 
transmitting the record to the President for his action, and a form 
or Executive action designed to carry into effect the recommendation 
hereinabove mde, should such action meet with approval. 

Myron o. Cramer, 
Major General, 

·4 Incls. The Judge Advocate General. 
Incl.1-Record or trial. 
Incl.2-Ltr fr Sen 

Samuel D Jackson. 
Incl.J-Dft ltr for sig S/W. 
Incl.4-Form of action. 

(Sentence confinned rut forfeitures remitted. G.C. '.l•• O. 454, 
26 Aug 1944) 
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WAR DEPARTMENT 
Arm:, Service Foree~ 

In the Office of The Judge Advocate-Ge11eral 
Washington, D. C. · -=·,::. 

SPJGV 
CM 259194 

UNITED STATES 

v. 

Technician Fourth Grade 
HARVEY E. MILBOURNE 
(33722649), 3460th Quarter­
master Truck Company. 

Z AUG 1944 
) III CORPS 
) 
) Trial by G.C.M., convened at 
) Fort Ord, Cali£ornia, 22 June 
) 1944. Dishonorable discharge 
) and confinement for life. 
) · Penitentiary. 
) 

REVIEW by the BOARD OF REVIEW 
TAPPY, HARilOOD and TREVETHAN, Judge Advocates 

l. The Board or Review has examined the record or trial in 
the case or the soldier named above. 

2. The accused was tried upon the following Charge and Speci­
fication: 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Technician Fourth Grade Harvey E. 
Milbourne, 3460th Quartermaster Truck CoJllP8.IIY, did, 
at New Monterey, California, on or about 26 May 1944, 
with malice aforethought, willfully, deliberately, 
feloniously, unlawfully, and with premeditation, kill 
one Private Nathan B. Earl, Battery E, 54th Coast 
Artillery, a human being, by cutting him with a knife. 

He pleaded not guilty to and was found guilty of the Charge and Specifi ­
cation. No evidence of previous convictions was introduced. He was 
sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due and to be confined at ha.rd labor 
for the term of his natural life. The reviewing·authority approved the 
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sentence, designated the United States Penitentiary, A1cH~il Island, 

Washington, as the place of confinement and forliarded the record of 

trial for action under Article of ~ar 50-}. · 


J. The evidence for the prosecution is substantially as fol­
lows: 


The testimony of all witnesses including the accused as 

to the facts occurring prior to and leading up to the fight between 


· accused and Nathan Earl, the deceased, is substantially the same. 
After quitting work as janitresses at the Dental Clinic at Fort Ord 
on the afternoon of 18 May 1944, Lillie Mae Earl, wife of the deceased, 
and Elizabeth Foster, who together with her husband rented a room in 
the Earl home, joined the accused and First Sergeant Amos Snowden on 
the Fort Ord reservation. The quartet then met Clifford Moore, one 
of the post barbers, in the vicinity of the barber shop and they all 
drove to Moore's home in Pacific Grove, California. A stop was made 
en route to permit accused and Snowden to purchase a four-fifths 
quart of vodka. They arrived at Moore's house around 8:30 or 9 p.m. 
and all but Moore departed about 9:30 p.m. after consumption of the 
vodka. Although Elizabeth Foster testified that she then proceeded 
home unescorted (R. 50), Snowden, Lillie Mae Earl and the accused 
testified that they and Elizabeth Foster walked in couples to within 
a block of the Earl-Foster ··menage in Monterey, California, 1'1here 
Elizabeth left the group'to continue on to her home followed soon by 
Lillie Mae. · 

Accused and Snowden remained at the corner where they had 
separated from the women (R. 70, 71, 112). Accused suggested leaving, 
but Snowden objected inasmuch as the Foster woman had told him she 
might return. According to Snowden Lillie Mae Earl came back to 
the corner and told accused, "Come on, Sgt Milbourne" (R. 71). She 
apparently returned to the house alone, as accused later asked 
Snowden to go on to the house with him. As they reached the next 
corner they heard a woman screaming, and accused said, 11 He must be 
beating her". They proceeded a little further and accused said, 
"I guess we better see if we can stop there. Something is happenin~"· 
Snowden was reluctant to participate in any proposed rescue and · 
persuaded accused momentarily to go on toward town. They had gone 
only a short distance when Elizabeth Foeter emerged from the house 
and called, "Sergeant, come in and try to do something because he is 
going tQ.kill her" (R. 71). Accused then proceeded into the Earl 
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house, Snowden following and cautioning him against the wisdom 
of such an act, telling accused "it was a family affair" and that 
"Anything might happen. He ffiarJ) might have a shotgun and he 
might shoot" (R. 82). 

When Lillie Mae Earl entered the house after leaving 
accused she found her husband. lying on a bed. When she admitted 
to him that she had been drinking he got up, slapped her, and 
locked the door to the room with a hook. When she bolted for the 
door he hit her on the side of the head, and she remembered nothing 
thereafter until she regained her senses in the Salinas Hospital 
and discovered that she had been cut on the right arm and in the 
side three times. She was hospitalized l3 days for these injuries
(R. 25, 30, 98). . 

When Elizabeth Foster arrived home she.went to her room 
and a short while later she heard Lillie Mae enter the house, proceed 
to the bathroom where the deceased was and ask him why he had not 
met her at the Music Box. Shortly after that she·heard a "lick". 
Lillie Mae ran from the room, apparently stwnbled and then deceased 
caught her and took her back into their bedroom. She heard another 
"lick"·· and Lillie Mae screamed "Stop cutti.'lg me". Elizabeth ran from 
the house screaming "Police", then returned and tried to phone the 
police but Lillie Mae's screams kept her from understanding the 
operator, so she hung up and resumed her shouts for help (R. 51, 52). 
When she ran from the house she saw two soldiers but said nothing 
to them (R. 61). After hanging up the receiver she ran to her room 
and, leaving her door partly ajar, she peered into a room on which 
the deceased 1s room also bordered. She saw the accused come to the door of 
deceased where he ''smashed on the knob real hard" (R. 53), and finally 
the door flew open as the screw holding the book lock came loose. 
She could hear Earl walking about in his room but could not see 
him. Accused held the door to Earl 1s room in such manner that Earl 
crune out "kind of sideways" with both hands down. When his face was 
just past the door accused cut h~m, and blood streamed down Earl's 
face. She did not see a knife iL Earl's hand {R. 53), nor could she 
see a knife in accused's hand "because he was using it so fast I 
c.ouldn 1t see it" (R. 55). Earl staggered and fell on his face into 
the room into which witness was peeping through her cracked door and 
accused "jumped straddled him and stabbed him three more times" after 
he fell (R. 56). Earl was not r,sisting at this time, and after being 
stabbed on the floor "just kind of raised his head up just the least 
bit and walled his eyes and let his head fall back down" (R. 56). 
Before Earl fell into the room the accused had cut him on the face, 

/ 
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in the neck severing the j11c,aular vein, twice in the back, and 
once on his side {R. 64}. After stabbing Earl while he was lying 
on the floor the accused jumped up and fled {R. 56}. 

The other witness to the affray, Sergeant Snowden, 
testified that as he followed accused into the house he saw him 
pull "a couple of yanks" at the door to the bedroom in which were 
the deceased and Lillie Mae Earl (R. 71}. The door came open and 
deceased came to the edge of the door. "They stood there just 
over a split second, and it seemed as if they were fitting to grab 
each other, sir, and when they did that, in just another second Earl 
was down" (R. 73). Snowden saw blood on the floor, and le~ the 
house. He did not see a knife in eithe~ man's hand (R. 73}. 

Two police officers of the city of Monterey arrived at 
the Earl home about 10:15 p.m. They found Lillie Mae Earl very. 
hysterical, and it was necessary for four people to hold her. The 
body of Nathan Earl was lying full length on the floor with knife 
wounds all over the back, one in the neck and on one arm. A stream 
of blood eighteen inches wide, one half inch deep, and six and a half 
or seven feet in length ran from the body over the noor. A pocket 
knife with an open two and one half inch blade was found under deceased's 
body near the chest (R. 41~45}. 

A knife identified by Elizabeth as being one she had seen 
accused carrying during the afternoon was received in evidence as 
Exhibit D (R. 58). It was described by agreement between counsel.as 
having a blade approximately seven inches long and an inch and a 
quarter wide, with a four inch handle, and it was stipulated that 
this knife was made from a jeep spring (R. 58, 59}. 

An autopsy performed on deceased's body 27 May 1944 disclosed 
three wounds in the thigh, one in the thumb, one in the cheek, one 
above the left clavicle, one in the abdomen and six or seven in the 
back. Most or the wounds were deep, the deepest perhaps ten inches. 
The wounds.in the thigh were four inehes deep, penetrating to the 
bone. Two of the back wounds entered the pleural cavity, each 
cutting a rib. The primary cause of death was the wound ente~ing 
above the left clavicle which severed the aorta and resulted in 
immediate exsanguinating hemorrhages (R. 91-94}. 

4. For the defense. 

After having his rights as a witness explained accused 
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elected to testify under oath. His testimony as to the events 
preceding the affray in deceased's home does not differ materially 
from that of the witnesses for the prosecution. His version of his 
actual combat with the deceased is that as he and Sergeant Snowden 
were passing the Earl home Elizabeth Foster came running out of the 
house very much disturbed and asked him to come into the house and 
stop a fight between Lillie Mae and her husband. He went into the 
house and heard screams emanating from a bedroom on his left. The 
door to this bedroom was locked and he forced it open. When he 
opened the door Earl was facing him with a knife in his raised 
hand. There was no time to say anything (R. 115)and the encounter 
occurred immediately. He went into the house to help because 
Elizabeth Foster had asked him, and not with the intention of killing 
Earl, and when he met Earl his intentions were to save himself (R. 115). 

The accused's coat which he wore during the encounter 
was received in .evidence as Exhibit 3 (R. 117). This coat had a 
cut one inch long through the outer cloth and shoulder padding on 
th~ left shoulder, but not completely through the uniform (R. 118). 
This cut was not in the coat before the fight. 

On cross-examination accused testified he had kn01,n the 
Earls since last September and they were very good friends. He 
would go to their home about twice a week to see whichever one 
or them happened to be home. When Earl was.not there he would not 
stay late (R. 1.40). He had never had any trouble with Earl and had 
never been told by him to stay away from the house (R. 119, 120). 

He had been carrying the combat knife received in evidence 
as Exhibit Dall evening (afternoon), wrapped in a piece of cloth 
and stuck in his belt (R. 122). He did not take this knife out or 
his belt until after he entered the house and encountered Earl (R. 126, 
128, 131, 139). He had taken the knife with him that day for the 
purpose of buying a sheath for it, but had not gone to any place or 
store where he could qbtain a sheath (R. 127). He had drunk at 
Moore's along with the crowd, but was not drunk and knew what he was 
doing (R. 131, 1.3.2) • 

Accused said he wore a garrison cap on the night of the 
difficulty, and pulled the chin strap down before he entered the 
house, but does not remember telline Lieutenant Wardle at the provost 
marshal's office on that night and after the fight, that he pulled 
the knife from his belt before he entered the house (R. 133). He 
could not say whether he did or did not stab Earl.after he was down 
(R. 1.37). 
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5. Rebuttal evidence. 

Elizabeth Foster testified she had seen accused at the 

Earl home at times when Earl was not there and that he would stay 

there from about eight at night until around five in-the morning 

(R. 140, 141). For the defense Private First Class Jack Noakes 

said he had been at the Earl home with accused and they always left 

together around ten or eleven o'clock (R. 143). 


First Lieutenant Clarence J. Wardle, criminal investigating 

officer, Provost Marshal's Office, Fort Ord, California, testified 

that he saw accused in the provost marshal's office, Fort Ord, 

California, on the night of 26 May 1944. After fully warning ac­

cused as to his testimonial rights accused gave one statement which 


, he partially completed, then decided to change his statement and 
give another one. The pertinent part of this latter statement is 
that accused told Lieutenant Wardle that when Elizabeth Foster rushed 
out of the Earl house and told accused that Lillie !'!ae Earl had been 
cut and that her husband was killing her the accused, before going 
into the house, first lowered the chin strap on his cap, and pulled 
out the knife he had in his belt (R. 146, 147). He said he lowered 

. the chin strap because he did not want to lose his cap in the fight . 
(R. 149). 

On cross-examination Lieutenant Wardle said that in the 

second of three statements given by accused he had stated that: 


"When I entered the bedroom, Earl turned around and 
crone at me with a knife in his hand. I also had a knife 
in my hand. It was a large hunting knife. I tried to get 
the knife out or Earl's hand, but he was slippery and I 
couldn't get it" (R. 148). 

The accused being called in surrebuttal .to Lieutenant 
Wardle 1s testimony stated that he remembered telling Lieutenant Wardle 
that he had pulled down his chin strap before entering the house, but 
does not remember telling him that he pulled the knife out before 
entering the house, and did not mean to say that he did (R. 149, 150). 

. ..... 

6. Recapitulating briefly, the evidence shows that accused, 
Lillie Mae Earl, wife of the deceased Nathan Earl, Elizabeth Foster 
and Sergeant Amos Snowden had accompanied Clifford Moore to his home 
on the night of 26 May 1944 where the group consumed a bottle of 
vodka. Accused drank with the crom, but according to his own testimony, 
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knew what he was doing and was not drunk. After about .'.30 minutes 
accused, tµiie Mae Earl, Elizabeth Foster, and Snowden left the 

" Moore hou;:ie-to go toward the Earl house. They halted about a block 
from the Earl house and Elizabeth Foster proceeded on to the house, 
being followed a few minutes later by Lillie Mae Earl. Accused and 
Snowden waited on the corner as Elizabeth Foster had said she would 
return. Nathan Earl, husband of Lillie 11.a.e, was unexpectedly at 
home. He became angered over his wife's alcoholic condition and 
slapped her and cut her several times. Elizabeth Foster hearing 
Lillie Mae's calls for help ran screaming and hysterical from the 
house, and according to accused and Snowden asked accused.to go to 
the aid or Lillie Mae. Accused lowered the chin strap to his cap 
so he would not lose it in a fight, took a combat knife with a 
seven inch blade from his belt, and went into the house over the 
protests of Snowden who reluctantly folla,red him. In the house 
accused went to the locked door of the room in which were Nathan 
and Lillie Mae Earl and forcibly opened the door~ breaking the 
lock by his batterings on the door. Earl emerged from the room 
with a pocket knife in his hand and was immediately attacked by 
the accused. Accused cut Earl in the face and on the neck and Earl 
fell to the floor bleeding profusely and in a helpless condition. 
Accused then jumped straddle of Earl and stabbed him three more 
times in the back while he was helpless on the fioor. Accused then 
jumped up and fled the house. Accused inflicted deep and severe 
wounds on Earl's cheek, neck, back, side and thighs, from which Earl 
_died almost immediately from loss of blood. 

The only theories on which the accused could justify his 
killing or Earl are either self defense, or the prevention or the 
commission of a violen~ felony, i~e. the killing or serious injury 

.-of Lillie Mae Earl by the deceased. Self defense is untenable for 
the reason that flight was completely open to accused, an intruder 
in the Earl home. Nor can accused avail himself or the theory that 
he acted to prevent the commission or a violent. assault upon Lillie 
Mae Earl. At the time of the killing the deceased had left the room 
where Lillie Mae Earl was, and !t cannot reasonably be said that she 
was any longer in immediate danger. · 

The Board of Review is of the further opinion that all of 
the elements necessary to constitute murder were shown by the 
evidence to be present in the accused's vicious and violent attack 
upon deceased. 

7. The charge sheet shows that accused is 25 years ot age. 
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He was inducted into the Arfir1 24 April 1943 and has served contin• 
uously since that date. 

8. The court was legally constituted and had jurisdiction or 
the person and the offense. No errors injuriously affecting the 
substantial rights of accused were committed during the trial. In 
the opinion of the Bos.rd of Review the record or trial is legally 
sufficient to support the findings of guilty and the sentence. 
Death or imprisonment for life, as a court-martial may direct, is 
mandatory upon conviction of a violation of Article of War 92. Con­
finement in a penitentiary is authorized by Article of War 42. for the 
offense or murder, recognized as an offense or a civil nature and 
punishable civilly by penitentiary confinement under Section 'Z'/5, 
Criminal Code ot the United States (18 u.s.c. 454). 

, Judge Advocate. 



-----------

WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
. . Washingt·on, n.c_• 

.r . · , :;'f AUG 	 (279)1944 
SPJGH 
CM 259220 L~ . ,1.y 

UNITED STATES ) 	 · .,J THIRD AJR FCRCE 
r 

v •. ~ Trial by G.c.u., convened at 

) Morris Field, Charlotte, 


Seccnd Lieutenant EI1R'ARD ) North Carolina,' 17 June 1944. 

' EBERSOIE (0-7.$84.35), Air ) Dismissal. 


Corps. ) 


OPINICN of the BOARD CF REVIffi 
DRIVER,. O'CONNOR and LO'ITERHCl>,Judge Advocates. 

1. The Board of Review has examined the record of trial in the case 
of the of!icer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifications& 

CHARGE Ia Violation of the 96th Article of War. 

Specificationl In that Second Lieutenant Edward Ebersole, Section 
S, ,Morris Field Replacement Training Unit. --LB,· Air Cozps, did, 
at or near Hamer, South Carolina, on or about 1 May 1944, . : 
wrongfully violate paragraph 16 a (1) (d), Section II, AAF 
Regulation No. 60-16, dated 6 March 1944, by flying a military 
airplane at an altitude be1.ow five hundred (.SOO) feet above 
the ground •. 

CHARGE IIt Violation of the 8,3rd Article of War. 

Specification: In that Second Lieutenant Edward Ebersole, Section 
s, Morris Field Replacement Training Unit LB., ·Air Coll)s,· did, 

· 	at or near Hamer, South Carolina, on or about 1 May 1944, 
through neglect, suffer an A20G aizplane, military property of 
the United States, value of abouli one hundred and twenty-six 
thousand, three hundred and twenty-three dollars ($126,.323.00) 
to b.e damaged by striking a. tree. 

Accused pleaded not guilty to and was found guilty o! all Charges and Speci­
fications. He was sentenced to be dismissed the service. The reviewing 
authority approved the ·sentence and forwarded the record of trial !or actim 
under the 48th Article o! war. 	 · 
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3. Evidence for the prosecution: Accused left 1:oiri.s F'iel.d, North 
Carolina, ttaround 11 o • clock 11 on l 11ay 1944, on "Missicn Number 10, III 
Bomber Corranand, ldenorandum 50-lst, a low-level navigation mission, lasting 
about two hours. He flew an A-20 G _plane, valued at $126,323. There were 
two crurses for the mission arxi accused could elect the course he wished to 
fly. Captain Fred E. Nelson, acting operations officer, testified that he 
briefed accused for the flight, told him that 500 feet was the mini.mum 
.flying altitude, and not to go below it. Captain Nelson was of the opinion 
that if a pilot were lost, in an emergency he could fly low over a town or 
airport in order to get its name but he could not fly low merely to orient ­
himself to complete a mission (R. 5-10, 25). 

About 11 o I clock in tho morning of 1 May, Leonard Hom and Aron 
· Hinson were plowing in a tobacco field, approximately 250 yards by 500 .·· · · 
yards in size, and located about two miles airline from Hamer, South Carolina. 
Two planes, one about 100 .yards behind the other, came over the woods at 
cne side of the field traveling rapidly at an altitude of about "twice the 
height of the trees". One plane passed directly over the field but the other 
dived down to about 20 feet above the ground, "mighty close" to where the 
men were plowing. The plane was unable to regain ·sufficient altitude 
before reaching the trees on the other side of the field and its right wing 
struck a 75 foot pine tree about 10 feet fro:ni the top. It then: pulled to 

• 	the right behind the pines and passed-" out of sight. Later in the day Horn 
and Hinson saw the plane again in a f:i:eld three or four miles away where it 
had crashed. The plane was 11torn up pretty bad• and there was a hole in the 
wing where it had struck the pine (R. 10-20). · _ 

Lacey Hamilton, colored, was plowing in a field near Hamer when the 
plane of accused crashed in it. He testified he was watching a plane flying 
over his head about 50 feet above the ground when he heard an· "awful noise", 
looked back "and a plane was standing right there behind me•. He was scared, 
"cut a dustn and did not coine back until nI got reconciledn. · The accused 
asked Hamilton to help get him out so he procured an axe and helped re­
lease accused~ Major Douglas w. Spawn went to the scene of the crash and saw 
the plane• He 'found a large hole in the right wing caused by it striking 
a tree. Part of the limb, leaves and 11scrappings 11 were still in the wing; 
the "prop• at that side had a piece of wood driven into it; the fuselage was 
buckled, the "props• bent. and the side scraped. It was damaged beyond repair. 
Major Spawn talked to accused 'Who admitted he was the pilot of the crashed 
plane (R. 21-25). 	 . 

4. Evidence for the defenses Accused testified that he would be 25 
years old "in August"• He entered the· military service as an enlisted man 
in 1940, attended flying school from 1942 to 1943, and was connnissioned 3 
November 1943.. He was sent. to Ma.con Field for B-25 transition training was 
stationed~n Arizona and at Columbia, South Carolina, where he was assi~ed 
to a pilot s pool. Since arriving at Morris Field his training consisted 
mostly of instrument flying 1n a B-25. ·This was his first cross-country
flight in an A-20 (R. 25-26). . . 	 , . 
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. On l May he reported for duty and found that he was scheduled on 
the "missicn board" £ctr mission 12, a three ship formation. However, 1n 
receiving his clearance he noticed it was mission 10, which he had not 
planned for, and so he borrowed somebody's map and took off. -The map had 
obsolete courses en it and after passing Monroe en course he·became lost. 
Somewhere beyond Monroe he Jocked back and saw another plane flying the 
same course, "surmised" the other plane was piloted by "Lt. Bailey", llho 
he knew had the same mission. Accused made h:> attempt to communicate with 
the other plane by radio or to attract its attention. Accused was sup­
posed to fly to Blenhiem, the· turning point on his mission, and when he 
became lost he went down below 500 feet and circled a town he thought was 
Blenhiem. He was looking at his map as he circled the town and heard a 
loud noise "going through" his right wing, caused he "imagined" by hitting 
a tree. He pulled up sharply, the plane started to pull into a spin but 
he held it up lcng enough to make a crash landing. The plane was vibrating 
so much that accused could not tell whether it hit anything else in addi­
tion to the ·tree. He found that he had cra1Shed about two miles from Hamer. 
Accused testified that he was familiar 'With Army regulations prohibiting 
low flying but had been taught tha. t if lost it was permissible to •go 
do1m" and orient oneself (,R. 26-.30). · 

. . 

On cross-examination ·and examination by the court accused testified 
that he had about 95 hours flying time at Macon Field and about 30 hours 
in A-20s at Morris Field. He identified a certificate (Ex. 1) which he 
had signed m 12 April 1944 certifying that he had been told that e:ny 
willful violaticn of flying regulations, particularly low £lying, would 
result in trial by general court-martial with probable dismissal from the 
service. Accused admitted he was a goQd friend of Lieutenant Bailey but 
denied that he had s:rry· plans to meet · him at Monroe · or that he lmew where 
Bailey's plane was at the time of the accident. Accused stated that he 
thought he was at a safe altitude of about 150 feet at the time he was 
looking at the map. He admitted,. however, that he must have gone at 
least 60 feet from the ground. He denied "buzzing" the field or seeing the 
me7:1 plowing in it. He became lost soinellhere between Monroe .and Blenhiem, 

' "Whicn were 20 to 40 miles apart. He admitted that if he had climbed to 
2,000 feet he prooably cculd have f;een Monr.oe, a town 'With which he wa8familiar (R. 30-.34). 

. 5. ,I• The evidence shovrs that about llOO on 1 May 1944 two planes, 

traveling at a high rate of speed and about 100 yards apart, came over the 

woods adjoining a tobacco field near Hamer, South Carolina. According to 

the testimony of two men plowing in the field, the planes were traveling 

at an altitude •abo.ut twice the height of the trees•. One plane passed 

directly across the tobacco field but the other plane, an A-20. G (valued 


. at $126,323), 'Which was being piloted by accused on a low-level navigation 
mission f1,'om Morris Field, North Carolina, dived down to about 20 feet fran 
the ground and "mighty close" to the men plowing. .Accused was unable to 
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clear complete'.cy" the trees at the other end of the field and his right wing 

struck a 75 foot pine tree abrut 10 feet from-the top putting a large hole 

in the wing~ The plane continued on for three or four miles and then 

crashed in another field, irreparably wrecked. Prior to taking off on this 

mission accused had been specifically instructed by the acting operations 

officer at Morris Field that the minimum flight altitude was 500 feet. 

Accused testified that he was lost at the time and had come down below 500 


· feet .to circle a town in order to orient himself. He denied seeing any men 
in the tobacco field or "buzzing" it. He further testified that at the time 
the plane struck the tree he was examining his map and that the last time .he 
checked his altit.ude before the impact he was traveling .at a height of 150 
feet. He admitted that prior to the accident Lieutenant Bailey, a close 
friend of his from Morris Field, was piloting a plane on the same course in 
his vicinity but denied knowing where Lieutenant Bailey was at the time of 
the accident. Accused was admittedly familiar with regulations governing low 
flying. . 

b. It is established that at the time and place alleged (spec·. 1; . 
Chg. I) tne accused piloted a plane at an altitude below 100 feet. Accused 
admitted this but contended that he was lost at the time and was flying low 
in an attempt ·to orient himself. The fact that accused was flying at tree 
level height, that he was over the countryside, and the other surrounding 
circumstances are wholly at variance with this ccntention and impugn the 
veracity of his testimony in this respect. His testimony that he was 
examining his maps at the time of the accident is like-wise without corrobora­
tion as wel;t as manifestly implausible en its face. In the opinion of the 
Board the circumstances rather plainly indicate that accused had been joined 
by his friend, Lieutenant Bailey, and that the two pilots were· engaged in 
dangerous and unlawful flying just above the trees, from which low level 
the acrused dived even lower in order to "buzz" the men working in the field. 
His operation of the plane at such an altitude was a· violation of paragraph 
16!_(1)(d), Section II, Anny Air Force Regulations No. 60-16 6 March 1944 
~ch p~vides a ~~um flight altitude of 500 feet above the ground exc~pt 
J.n certain specified instances not pertinent here. Moreover the evidence 

clearly establishes neglect on the part of accused in the op;ration o! the 

plane resulting in it being irreparably damaged (Spec., Chg. II). · 


6. The accused is 24 years of age. Records of the Office of The 

Adjutant General show his service as follows: Enlisted service from 15 ·· 

Octc:ber 1940; aviation cadet from 10 Novenber 1942; appointed temporary 

second lieutenant, Anny of the United States and active duty 3 N mb
-1943. · , _, ove er 

. · 7 • The co~ wa~ legal'.cy" constituted. No errors injuriously affact­

ing the substantial rights of the accused were committed during the t ial 

The Board of Review is .of the opinicn that the record of trial is leg~lly• 
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sufficient to support the findings of guilty and the sentence, and to 
warrant confirmation of the sentence. Dismissal is authorized upon 
ccnviction of a violation of Article of \far 83 or of Article of War 96. 
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1st Ind. 

War Department, J.A.G.o., 1 7 AUG 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Edward Ebersole (0-758435), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence, and to warrant confirmation of the sentence. The accused in 
violation of Anny Air Forces Regulations, piloted an Army ai~plane at an 
altitude below 500 feet (Spec. 1) and negligently struck a tree damaging 
the plane irreparably (Spec. 2). 

In a memorandum to me, dated 3 August 1944, the Commanding General, 
Army- Air Forces, recommends that the sentence be confinned and order~d exe­
cuted. I recollllilend that the sentence to dismissal be confinned and carried 
into execution. 

3. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
careying into effect the recommendation made above. 

•. .,,,__..,.. --. " 

Myron c. Cramer, 

Major Ge~ral, 


The Judge Advocate General. 


4 Incl.s. 
Incl.1-Rec. of trial. 
Incl.2-Irft. ltr. for sig.

S/w{. 

Incl.J-Form of Action. 

Incl.4-Memo. fr. CG, AAF, 


I 3 Aug. 44. 

(Sentence confirmed. G.C.M.O. 520, 26 Sep 19L..4) 
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UNITED.STATES ) INFANTRY REPIACEMENT TRAINING CENTER 

) 	 Ca.mp Blanding., Florida••• 	
) 

) 
Second Lieutenant CLARENCE ) Trial by G.C.M., convened at 
V. MoKITTRICK (0-1316771)~ ) Camp Blanding., Florida, 4 July 
Infantry. ) 1944. Dismissal. 

OPINION of the BOARD OF REVIEW' 
LYON., WYSE and S01'lENFIEID, Judge .Advocates. 

l. The record of trial in the case of the officer ?lalned above has 
been examined by the Board-of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2~. The accused was tried upon the following Charg~s and Specifica­
tions a 

CHARGE Ia Violation of the 61st Article of War. 

Specii'ioationa In that Second Lie,utenant Clarence V. McKittrick, 
· 	 Company "E", 190th Infantry Training Batta.lion, Camp Blanding, 

Florida, did, without proper leave, absent himself from his 
organization at Camp Bl.anding, Florida, from about 1415, 16 
June, 1944, to about 0830, 19 June, 1944. 

CHARGE Ila · Violation of the 64th Article of War. 

Specification• In that Second Lieutenant Clarence V. ?.fuKittriok, 
••·•,having received a lawful command from Captain Charles 
H. Pillsbury, his superior officer, to wit 1 "Go to the Company 
area and wait for me there", or words to that.effect, did 
at Camp Blanding, Florida, on or about 16 June, 1944, will ­

. i'ully disobey same. 	 · 

CHARGE IIIa Violation of the 95th Article of War. 

Specification• In that Secolld Lieutenant Clarence v. McKittrick, 
• • •, was,· at Camp Blanding, Florida, on or about 19 June 
1944, in a public plaoe, to wit, the 60th Infantry Training 
Regiment Of.fioers' Club, drunk while in uniform. 

CHARGE IV& Violation of the 96th Article of War. 
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Specification la In that Second Lieutenant Clarence V. :McKittrick,
* • •, did, at Camp Blanding, Florida, on or about 13 June, 
1944, with intent to deceive Captain Charles H. Pillsbury, 
officially state to the said Captain Pillsbury, to wita 11 I 
em going to the Dental Clinic for treatment", or words to. 
that effect, when in fa.ct at that time he had no intention 
of going to the said Dental Clinic. 

Specification·21 In that Second Lieutenant Clarence V. McKittrick, 
•••,did, at Camp Blanding, Florida, on or about 15 June, 
1944, v:i th intent to deceive Captain Charles H.. Pillsbury, 
officially state to the said Captain Pillsbury that.he had 
acknowledged reoeipt of a letter sent him by Lieutenant Colonel 
James A. Cheatham, which statement was known by th:e said Second 
Lieutenant Clarence V. McKittrick to be untrue~ 

Specification 31 In that Second Lieutenant Clarence V. McKittrick, 
•••,did, at Cemp Blanding, Florida, on or about 19 June, 
1944, while in the 6oth Infantry Training Regiment Oi'ficers• . 
Club, wilfully and wrongfully expose in a.n indecent manner to 
public view his body below the hips. 

. . 

Specification 41 In that Second Lieutenant Clarence v. McKittrick, 
•••,having received a lawful order from First Lieutenant 
Louis Tallen to remain in his hutment until ordered .to leave, 
the said F.i.rst Lieutenant Tallen being in the execution of his. 
office, did at Camp Blanding, Florida, on or a.bout 19 June, 
1944, fail to obey same. 

Specification 51 In that Second Lieutenant Clarence V. MoKittriok, 
•••,having received a written commam from Lieutenant Colonel 
James A. Cheatham, his superior officer, to wit& "Acknowledge 
receipt of communication and return to this &ad.quarters by 
1130 this date", did, at Camp Blanding, Florida, on or about 
1131, 15 June, 1944, fail to obey same. 

He pleaded not guilty to 8lld was found guilty of all Charges and Speoifioa­
tions. Evidence was introduced of one previous oonviction for absence 
without leave in 'Violation of Article of War 61 and for appearing drunk. 
in unifo.rm in a. publio pla.oe, in violation of Article of War 96. · He was 
sentenced to be dismiss_ed the service. The reviewing authority approved 
the sentence and forwarded the reoo~d of trial for &ction under Article of 
War 48. 

3. Summary of evidence. 

To prennt needless repetition and to permit presentation of the facts 
a.t issue in the order in whioh .they ooourred, the testimony will be considered 
in four. chronological groups into whioh the charges fall • 

.;. 2 ­
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!.• Charge r:v, Specifioation 1, - false official statement relative 
to dental treatment. 

Aocused, a seoond lieutenant, was a platoon leader in Company E, l9oth. 
Infantry Training Batta.lion, at Camp Blanding, Florida. On the morning o~ 
13 June 1944 he complained to his company commander, Captain Charles H. 
Pillsbury, that· he had had a 11bad11 toothache the preceding night and 
requested and was granted permission to go to the Dental Clinic. Accused 
had not reported back to the company by 1100. After a search, Captain 
Pillsbury found him in the Officers• Club, seated at a table with a half­
full bee~ bottle and a partly filled glass of beer in front of him. Later 
during the day accused stated to Captain Pillsbury that he had started to 
the clinic, but had changed his mind because he preferred to see a civilian 
dentist (R. 5,7,9). Accused repeated this explanation in his unsworn 
statement (R. 15). 

b. Charge IV, Specifications 4 and 2, - failure to aoknowledge 
receipt of letter,as required, and false statement in connection therewith. 

On 15 June 1944 at about 1000 Captain Pillsbury delivered to accused 
a communication from Lieutenant Colonel James A. Cheatham, oomma.nding offi ­
cer of the 190th Infantry Battalion. By the specific terms of this commu­
nication, accused was required to acknov1ledge its receipt and to return it 
to battalion headquarters by 1130 of that date. Accused having failed to 
appear at the oomp3.J1Y for duty at 1300, Captain Pillsbury went in s~arch 
of accused and found him. asleep in Cha.plain Fagan I s hut. He inquired of 
accused whether he had acknowledged receipt of the comnnmfcation and was 
advised that he had. The communication was later found in accused's desk 
in the orderly room and was delivered to battalion headquarters at 1320 
(R. 8,9, Ex. B)•. In his unsworn statement accused offered no explanation 
of this incident. 

~· Charge II and its Specification, - disobedience of orders given 
by Captain Pillsbury. 

Charge I and its Specification, - absence from organization. 

On the afternoon of 16 June 1944 a conference, participated in by 
Lieutenant Colonel Cheatham., Captain Pillsbury, Lieutenant Tallen, Adjutant 
of the 6oth Regiment, and accused, was held in the day room!' Accused was 
·told that 11he could resign from the service or if he did not he would· be 
reolassified". Accused asked Lieutenant Colonel Cheatham whether he could 
"go home" after the meeting and was advised by the oolonel that 11i t was 
all right with him if it was all right with his company commander". Captain 
Pillsbury, without indicating his consent, told accused to go back to the 
company and wait £or him there. When Captain Pillsbury returned to the 
orderly room at 1415, accused was not there nor did he appear later that 
day or the following day. There is no direct testimony as to accused's 
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action on the third day, Sunday, 18 June, but the extract from the. 
morning report or 19 June 1944, offered in evidence as Exhibit A, shows 
that accused was recorded as absent without leave from about 1415, 16 
June to 0830 19 June (R. 6,7,9,10,14, Ex. A). Indicating accused's ab­
sence on Sunday is the remark in his unsv.-orn statement - "•••I ca.me in 
very early in the morning (IIIonday) on the bus • "' •" (R. 15). 

Accused offered the following explanation in his unsworn statementa 

"Well, all I have to say is that after the meeting I had.with 
Colonel Cheatham, Captain Pillsbury, and Ll.eutenant Tallen I was 
under the erroneous improssion that I was all washed up with Company 
'Ji;' IUld I was just hanging around until they fixed up the papers 
for· me. I was in the area all of the time that I was marked 
AWOL.•••• (R. 15). 

d. Charge III and its Specification, - drunk in uniform in Officers' 

Club.­

Charge IV, Specification 3, - indecent exposure in Officers• Club. 

Charge "IV, Specification 4, - failure to obey order of Lieutenant Tallen• 

. At about 0830 on 19 June 1944 Private Mentz reported to Lieutenant Tallen 
that accused was sitting in the Officers' Club with his pants off. Ll.eutenant 
Tallen innnediately proceeded to the club and found accused a.sleep in a chair, 
with his "trousers and underdrawers off" and his penis exposed. The only 
persons present were Private IJentz and another private who were cleaning up · 
the club. Lieutenant Tallen helped accused to dress and ordered him to go to 
his hut and remain there until "I or the Battalion Commander or his· Company 
Commander gave-him authority to.leave 11 

• Later that day Lieutenant Tallen 
saw accused 11 in the parking lot to the right of Regimental Headquarters 11 

, 

· took him back to his hut, oniered him to remain there, and five minutes 
later saw accused walking toward the Officers' Club, at which time he again 
took him back to his hut and ordered him to remain there "until I told him 
to leave". The Officers' Club is for the use of the members of the 60th 
Regiment, is open all day, special functions are held at the club to w:tlch 
officers are permitted to bring their families and friends, outsiders very 
frequently come to the club at the in'Vitation of officers, and civilia.n 
employees of the post frequently drop in for soft drinks (R~ 11,12,13)• 

. Without referring to Lieutenant Tallen's orders,· accused~ in his un­
sworn statement, offered the following expla.na.tiona 


"• • • As far as the indecent exposure part goes I C8l'lle in very 
early in the_morning on the bus and I guess I was in pretty bad 
shape. Apparently I intended to go to bed and I went in there 
and there was nobody in there so I fell asleep. • • • "(R.15). 
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' 4 • .Additional summary is unnecessary. as no witnesses were offered by 
the defense. The sufficiency of the evidenoe, however, will be considered 
seriatim. 

a. Charge I and its Specification, - absence from ~rganization. 

The absence from the organization ~~thout authority is established 

by the testimony of Captain Pillsbury, Private Dales. Hiles, understudy 

to the clerk of Company 11EII, and the certified extract from the morning 

report of Company E. The absence on Sunday is verified by accused's 

remark in his unsworn statement that he had gotten in early on Monday 

morning by bus. 


£_• Charge II and its Specification, - willful disobedience of Captain 
Pillsbury's orders. 

The record is insufficient to justify the findin~s of guilty. The 

statement made by Captain Pillsbury nas in the nature of a suggestion that 

if the accused de.sired to obtain permission from him to go home accused 

should go back to the company and wait until he arrived. Such..a statement 

is not an order within the purview of Article~~f War 64. 


o. Charge III and its Specification, - drunk in uniform in Officers' 

Club.­

Accused was unquestionably drunk in the 60th Regim3nt Officers' Club 
at about 0830 on 19 June. Such a club is a public place in the ):>road sense 
of that term. There were present only the bvo enlisted men who were 
cleaning up the club, and accused was necessarily not con~ucting himself 
in a loud and boisterous manner, since he was asleep. It does not appear 
affirmatively that accused, who was at least partly undressed, was in 
uniform, and there are no facts from which it may be inferred that he was 
in uniform. Neither of the two enlisted men was called as a witness. Under 
all the circumstances of the case, the Board of Review is of the opinion 
that accused's drunkenness was not of the serious nature that makes him 

. amenable to Article of Wa.r 95, but, rather, to Article of War 96. While 
it does not substantially affect the findin~s, the Board of Review is fur­
ther of the opinion tha.t there is no proof tha.t accused was in uniform 
(CM 234815, ~, 21 E.R.,171). . 

~· Charge IV, Specification 1, - false statement to Ca.pta.in Pillsbury 
in cormection with visit to Dental Clinic. 

The Specification charges accused with having made the false stat~ment 
to Captain Pillsbury that he was "'going to the Dental Clinio'• **or words 
to that effect". Captain Pillsbury's testimony is that accused· advised him 
that he had been suffering i'rom a "bad" toothache and requested permission 
to go to the clinio. The specification adequately apprised accused of the

• 
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I 

offense charged, and the request for permission to go to the Dental Clinic 

after the remarks about his severe toothache necessarily implied a repre-. 

sentation that he was going there. Aooused's aotion in not going to the · 

olinic, his failure to advise Captain Pillsbury of his alleged change in 

plans or to return to the oompe.ny for duty, and his visit to the Offioers'. 

Club, where he was found after 1100 by Captain Pillsbury with beer in 

front of him on a table, justify the conclusion that when accused sought 

the permission he did not intend to go to the ~linio and his request was 

made with intent to deceive. 


~· Charge rv, Specification 2, - false statement.with regard to letter 

from Battalion Commander. 


The testimony clearly establishes that when Captain Pillsbury, as company 
commander, at 1320 asked aooused whether he had· acknowledged receipt of the 
letter from Lieutenant Colonel Cheatham, whioh he, Captain Pillsbury, had 
delivered to accused that da.y and which contained specific instructions 
that-its receipt should be acknowledged before 1130, he falsely replied in 
the affirmative, whereas the communicationwa.s actually still in accused's 
desk in the orderly room. 

f. Charge rv, Specification 3, - indecent exposure. 

The wrongful indecent exposure is fully established but there is lack­

ing any proof of that deliberateness that is implied in the term "wilfully". 

That this element was absent is borne out by accused's drunkenness, which 

was ma.de the basis for a separate charge. 


A• Charge rv, Specification 4, - failure to obey orders of J:4eutenant 

Tallen. 


Lieutenant Tallen's orders to accused were equivalent to an attempt to 

plaoe accused in arrest in quarters. While the Lieutenant was the Adjutant 

of the 60th Reguoont, he was not accused's oonnna.nding officer and there is 

nothing in the record to indicate that he had any authority from thi3 com­

manding officer to act for him. The situation as described does not con­

stitute a llquarrel, affray or disorder" within the purview of Article of 

War 68. Consequently, Lieutenant Tallenwas without authority to place ac­

cused in arrest, and •coused's failure to comply with this attempted order 

is not an offense (MCM, 1928, par. 20, CM 226282, Loring, 15 B.R. 61) • 


.!!,• Charge rv, Specification 5, - failure to acknowledge receipt of 

letter from Battalion Commander. 


Accused's failure to canply with the specific instructions contained 
in the official letter to him from Lieutenant Colonel Cheatham, Battalion 

-Commander, before 1130 15 June 1944 is fully established• 

• 
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5. According to War Department records, accused is 39 years of 
age. He graduated from high school and attended college for one year. He 
entered the Army on 3 March 1942 as an enlisted man, and was commissioned 
a second l'ieutenant on 8 April 1943 after the completion of a course at The 
Infantry School, Fort Ben."ling, Georgia. He had no prior service. 

o. The court was legally constituted and had jurisdiction of the 
person and the offenses. Except as noted above, no errors injuriously af­
fecting the substantial rights of the accused were committed during the, 
·trial. In the opinion of' the Board of Review the record of trial is 
legally insufficient to sustain the findings of guilty of Charge lI and 
its Specification; legally insufficient to sustain the firidines of guilty 
of Specification 4, Charge IV; legally sufficient to support only so much 
of the findings of guilty of Charge III and its SpeoificaMon as involves 
a finging of guilty, except the words "while in uniforrii", in violation of 
Article of War 96, legally sufficient to sustain the findings of guilty of 
Specification 3, Charge IV, except the words "wilfully and"; legally suf­
ficient to sustain the firidings of guilty of Charge I and its Speoifioation, 
of Specifications 1, 2 and 5 of Charge IV and of Charge IV; and legally aut­
ficient to sup:i.)ort the sentence and to warrant confirmation thereof. Dis­
missal is authorized for riolation of Articles of ilar 61 and 96. 



(292) 
1st Ind. 

w·ar Department, J.A.G.o., 23 AUG t944 - To the Seoretary of w·ar. 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Clarence V. llcKittrick (0-1316771 ), Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally insufficient to sustain th~ findinis of guilty of 
Charge II and its Specification; leGally insufficient to sustain the find­
ings df guilty of Specification 4, Charge IV; legally sufficient to sup­
port only so ,,:uch of the findings of guilty of Charge III and its Spe ci­
fi cation as involves a finding of guilty, except the words 1\~hile in 
uniform 11 , in violation of Article ·of ·vfar 96, legally sufficient to sus­
tain the findings of guilty of Specification~, Charge rv, except the 
words 11wilfully and 11 ; legally sufficient to sustain the findings of 
guilty of Charge I and its Specification, of Specifications 1, 2, and 
5 of Charge IV and of Charge TV; a.."1d. legally sufficient to support the 
sentence and to warrant confirmation thereof. This was accused's second 
conviction by a general court-martial within five months. On 1 krch 
1944 he was found guilty by a general court-martial of absenting himself 
without leave for three days in January 1944, in violation of Article of 
Har 61, and of appearing drunk in uniform in a public place in St. 
Augustine, Florida, in violation of Article of ~far 96. In that case he 
was sentenced to be restricted to his post for six months and to forfeit 
~50 of his pay per month for a like period. the reviewinr, authority ap­
proved only so much of the sentence as provided for restriction for three 
months and for forfeiture of ;;50 of his pay per month for six months. 
~ince receipt of the record of trial in the case now under considera­
tion this office has been officially advised that further charges of 
absence without leave have been filed against accused. It is apparent 
that accused is lacking in a proper appreciation of the duties and 
responsibilities of a comrnissionel officer, and I recommend that the 
sentence be confirmed and carried-into execution. 

3. Inclosed are a draft of a letter for your signature, transmitting 
the record.to the President for his action, and a form of Executive ac­
tion designed to carry into effect the recommendation hereinabove ma.de, 
should such action meet with approval. 

~ Q - C3;)..A,.,. __.___ 

I·.wron C. Cramer, 
Major General, 

3 	 Incls. The Jucge Advocate General. 

Incl.1-Record of trial. 

Incl.2-Drft. of ltr. for sig. 


Sec. of War. 

Incl.3-Form of E:r.. Action. 
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(Findings disapproved in part in accordance with recommendation of 

The Judge Advocate General. Sentence confirmed. G.C.M.O. 52:7, 

26 Sep 1944) 
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WAR DEPAR~T 

Army Service Forces 
In the Office of The Judge Advocate General 

Washington., D. C. 

SPJGN 
CM 259234 z7 JUL 1944 

) ARMY AIR FORCES \';'ESTERN 
UNITED STATES ) FLYING TRADUNG COMiJAND 

) 
v. ) Trial by G.C.M., convened at 

) Las Vegas A:rmy- Air Field, Las 
First Lieutenant ROBERT F. ) Vegas, Nevada, 1-2 June 1944. 
HOLLADAY (0-900960), Air ) Dismissal. 
Corps. ) 

OPINION of the BO.ARD OF REVI:E.W 
LIPSCOMB, SYKES and GOIJ)EN, Judge Advocates .. 

l. The Board of Review has examined the record of trial in the 
case of the officer named above. and submits this, its opinion, to The 
Judge Advocate General.. ·- · 

2. The accused was tried upon the following Charge and Specifi­
cations: 

CHARGE: Violation of the 95th Article of War. 

Specification l: In that. 1st Lieutenant Robert F. Holladay 
did, at Las Vegas, Nevada, on or about 2 March 1944, 
with intent to defraud, wrongfully and unlawfully make 
and utter to the Nevada-Biltmore Hotel, a certain check 
in words and figures and providing as follows, to-wi.t: 

"3/2 1944 
Citizens & 	Southern National Bank 

Macon Georgia 

Pay to the order of Cash 
Thirty & No/100 Dollars 
0900960 

·Phone-1160 Robert F. Holladay
214 So .4th 1st Lt A.c.• 



(294) 


and by means thereof' did .fraudulently obtain from the 
Nevada-Biltmore Hotel the sum of Thirty Dollars ($30.00) 
he, the said Robert F. Holladay, then well knowing that 
he did not have and not intending that he should have 
aey account in the Citizens & Southern National Bank 
of Macon, Georgia for the payment of sa:id check. 

Specification 2: Similar to Specification l, but alleging 
check drawn on same bank, dated 2 March 1944 at same 
place, payable to the order of and made and uttered 
to same hotel, thereby fraudulently obtaining $50. 

Specification 3: Sind.lar to Specification 1, but alleging 
check drawn on same bank, dated 2 March 1944 at same 
place1 payable to the order of and made and uttered. 
to same hotel, thereby traudulently obtaining $Z7. 

Specification 4: Similar to Specification 1, but alleging 
check dra11n on same bank, dated 2 March 1944 at ~e 
place, payable to the order o! cash and made and 
uttered to same hotel, thereby .fraudulently obtaining
$25. . 

Specification 5: Simllar to Specification 1, · but al.le ging 
check drawn on same bank, dated 4 March 1944 at same 
place, pqable to the order of cash and made and 
uttered to same hotel, thereby fraudulently obtaining 
~15. · 

Specification 6: Similar to Specification 1, but alleging 
check drawn on same bank, dated 4 March 1944 at same 
place, payable to the order of and made and uttered 
to same hotel, thereby fraudulently obtaining $15. 

Specification 7: Similar to Specification 1, but alleging -· 
.. check drawn on same bank, dated 4 March 1944 at same 

place, payable to the order or and made and uttered· '. 
to same hotel, thereby fraudulently obtaining $20. 

Specification 8: Simllar to Specification 1, but alJe gine 
check drawn on same bank, dated 9 March 1944 at same 
place payable to the order or cash, and made and 
uttered to same hotel, thereby .fraudulently obtaining
$15. 

-2­
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Specification 9: Similar to Specification 1, but alls ging 

check drawn on same bank, dated 10 March 1944 at same 

place, payable to the order of and made and uttered 

to same hotel, thereby fraudulently obtaining $10. 


He pleaded not guilty to and was found guilty· of the Charge and all 
Specifications thereunder. He was sentenced to be dismissed the ser­
vice. The reviewing authority approved the sentence and forwarded the 
record of trial for action under Article of War 48. 

3. The evidence for the prosecution shows that on the nights of 
2, 4, 9, and 10 March 1944 the accused, accompanied by his wife, spent 
the evenings gambling in the casino operated by the Nevada-Biltmore Hotel 
at Las Vegas, Nevada. He was drinking on each occasion but not offensively 
so. On the first evening he drew four checks aggregating the sum of ~132 
and cashed them with representatives of the hotel, on the second occasion 
three checks totalling $50 and on the last two occasions one check each 
for $15 and $10 respectively. All of the checks were drawn on t.ha Citizens 

_& Southern· National Bank of Macon, Georgia. He received money for the 
checks, and although there was soma conversation between him, his wife 
and the hotel representatives which possibly could have been construed 
as expressing a desire that the checks should be held and not presented 
for payment, no agreement not to present the checks was made. Thereafter , 
the checks were presented for payment in due course and were all dishonored. 
They were returned to the hotel whose representatives notified the accused 
about their return. The accused, thereafter., on ~everal occasions agreed 
to redeem the checks and convinced the hotel management that he would do 
so and that he· had no intention to defraud because the hotel representa­
tives in effect so testified. Shortly before the trial the accused paid 
the hotel the f'ull sum of $207 which was the total of the nine checks but 
in the meantime an officer, investigating another matter at the hotel., 
had learned of the accused's dereliction and had secured possession of 
the checks, which became the basis for the preference of the instant 
charges (R. 13-27, Z7-38; Pros. Ex. I-IX). 

The checks were identified and introduced into evidence. Accord­
ing to the stipulated testimony of an officer of the drawee bank the ac­
cused's account with such bank had beeri 11 closed11 since 18 December 1942•. 
Since the '1atter date the accused had made no deposits 1n the account and., 
there being no funds therein, the checks had not been paid when p~esented 
(Pros. Exs. I-XI). 

4. The evidence for the defense shows that the accused and the 
hotel representatives discussed the dishonored checks on several occasions 
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after their return from the bank and that the accused had agreed to re­
deem them 'Which he ultimately did before the trial. It was also shown 
that the accused, after receiving the cash for the checks, lost the 
money in the hotel's casino by gambling (R. 39-41, 42-44, 44-45). 

The accused, after explanation of his rights as a witness, testi ­
fied that he had had about 1:2 to 14 years of service, that, from his con­
versations with the hotel representatives when he cashed the checks and 
his knowledge that the hotel customarily "held" chec\ts cashed at the casino, 
he assumed the hotel would hold his checks without presenting them for pay­
ment although there was no e:x;press agreement by the hotel I s representatives 
to do so, that he became disturbed when he learned the checks had been pre­
sented for payment and immediately notified the hotel that he would redeem 
them, that his duties had prevented an earlier redanption but that .full 
payment had been made, that he considered the account in the Citizens &. 
Southern National Bank as an "active account" since the bank held his papers, 
was executor of his will and, according to his recollection had about $6.00 
on deposit in his account, that he lmew the account did not contain suffi ­
cient funds to pay the checks, that he had made no deposit~ therein but 
anticipated doing so at undisclosed dates, and that such account was no . 
longer the depository of his wife's allotment checks. He disavowed a:ny 
intention to defraud and attributed his di.t'ficulty to over-indulgence 
in intoxicants on the several evenings and the hope of re~ouping his 
losses by further ganbling (R. 45-61). 

5. The Specifications l through 9 allege that the accused at named 
times and places "with intent to defraud, wrongfully and unlaw.i'ully" made 
and uttered to the Nevada-Biltmore Hotel nine described checks aggregating 
the sum of $207 upon a designated bank and "by means thereof did fraudulently 
obtain" from ·the hotel the sum of $207 when he knew he did not have and with­
out intending that he should have any account with the drawee bank for the 
payment thereof. "Giving a check on a bank 'Where he knows or reasonably 
should know there are no funds to meet it, and without intending that there 
should be" is de.finite of an offense in 'Violation of Article of War 95 (MCM, 
1928, par. 151). Such offense is not precluded because the funds thereby 
acquired are us.ad for gambling as the issuance of the check under such cir ­
cumstances is discreditable and ungentlemanly regardless of the purpose for 
which it was given or the use made of the fund.a s, secured. (CM 202601 
/j.93[/ Ili.g. Op. JAG 1912-40, Sec. 453 (:24)). 

The evidence for the prosecution conclusively shows that the des­
cribed checks were made and uttered ,by the accused who received the cash 
therefor and that at such tine the account upon which they were drawn had . 
been"closed" for more than a year. The checks were cashed without any 
agreement that they would be "held" by the hotel and not presented for pay­
ment which fact was admitted by the accused although he testified to con­
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versations .from 'Which the persons cash;ing the checks possibly could have 
inferred that the··accused intended f'or the checks to be "held". Such 
possible inference ooes not approach the necessary express agreement re­
quired to exculpat~t the accused's guilt. The accused also admitted that 
he lmew his account: Yd. th the drawee bank was insufficient to pay the checks 
and that he had made no deposits therein although he anticipated doing so 
at undisclosed .future dates. ,,The testimony of the hotel's representatives 
concerning the accused's intentions was rejected by the court, acting with­
in its appropriate province. Securing cash by the utterance of the checks 
against a long closed bank account _without an agreement not to present them 
for payment provides an adequate basis from which the court properly inferred 
the accused's fraudulent intent. The dissipation o.f the funds received-for 
the checks by gambling and the.ultimate redemption of the checks do not 
obliterate the of.fenses. The evide."lce, therefore, establishes beyond a 
reasonable doubt his guilt as alleged and f"u.11y supports the court's find­
ings of guilty of the Charge and all its Specifications. · 

6. The accused is about 39 years of age. The War Department records 
show that he has bad prior enlisted service in the Marine Corps .from about 
August 1925 to December 1929 and that he was appointed a first lieutenant 
on 10 March 1942, since which date he bas )'iad active duty as an of'ficer. 

7. The ~ourt was legally constituted. No errors injuriously ai'fecting 
the substantial rights of the accused were committed during the trial. For 
the reasons stated the Board of Review is of the opinion that the record of 
trial is legally- sufficient to support the findings of guilty of the Charge 
and its Specifications and the sentence., and to warrant confirmation there­
of'. Dismissal is mandatozy upon conviction of a violation of Article of 
War 95. 

~!.~Judge Advocate, 

~»;~Advocate• 

.£_.~Judge Advocate, 
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SPJ'lN 

CM 2592.34 


Jst Ind. 

·War Department, J.A.G.o., 14 AUG 7944 - To the ·Secretary of War. 

1. Herewith transmitted :tor the action of the President are 

the record of trial and the opinion of the Board of Review in the 

case of First Lieutenant Robert F. Holladay (0-900960), Air Corps. 


2. I concur in the opinion of the Board of Review that the 

record of trial is legally sufficient to support the findings and 

the sentence and to warrant confirmation thereof. I recommend that 

the sentence·of dismissal be confirmed and ordered executed. 


3. Inclosed are a draft of a letter· for your signature, trans-1 
mi.tting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom­
mendation, should such action meet w.i.th approval. 

J.tyron c. Cramer, 

Major General, 


The Judge Advocate General. 


3 	Incls. 
Incl l - Record of trial. 
Incl 2 - Dft. of 1 tr. for 

sig. Sec. of War•. 

Incl 3 - ·Form of Executive 


action. 


(Sentence confirmed. G.C.M.O. 498, 13 Sep-1944) 
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W~.R DEPATIT:ll:}TT 
Anny Service Forces 

In the Office of The Jud~e Advocate General 
Haslu.r:i.:;ton, D.G. (299) 

; 

SPJGQ 
CM 259246 21 AUG 1944 · 

UN IT E·D ST ATES 	 TAl"K DESTROY.IB Ch]IJ'TER~ 

v. 	 ) Trial by G.C .:.i., convened at 

) Canp Hood, Texas, 21-22 June 
Second Lieutenant JERRY ) 1944. Dismissal and confine­
KIEVBRSTBL-J (0-1826155), ) ment for two (2) years. 
'l'an__l,;: Destroyer Officers ) ' 

Replacement Pool. ) 

OPINION of the BOOW OF Ri:,VH,"\f 
GA!lBRBLL, :F'REDE.1UCK and ANuERSON, Judge Advex: ates. 

1. The Board of Review ms exa"'ll.ned the record of trial in the 
case of the oi'ficer- named above, and submits this, .its opinion, to 
The Judge Advocate·· General. 

2. The accused was tried upon the following Charges and Speci­
ficationss 

CHARGE I: Violation of the 94th Article of War. 

Specifications In that Second Lieutenant JERRY Iah"VERSTEIN, 
attached ~ssigned Tank Destroyer Officers Replacement 
Pool, Tank Destroyer Replacement Trainine Center, North 
Camp Hood, Texas, did, at North Camp Hood, Texas, on or 
about 20 April 1944, feloniously take, steal and carry 
away one (1) automobile tire of the value of about. 
Twenty-one Dollars and Forty-five Cents (121.45), pro­
perty of the United States, furnished and intended for 
the milltary service thereof. 

CHARGE II: Violation of the 93rd Article of War. 

Speci	fie ation I In that Second Lieutenant Jll'.RY KIEVERSTEIN, 
attached unassigned Tank Destroyer Officers.Replacement­
Pool, Tank Destroyer Replacement TraininJ Center, North 
Camp Hood, Texas, did, at Gatesville, Tex.as, on or about 
20 April 1944, feloniously take, steal and carry away 
one (1) auto::iobile tire, value about ~8.10, one (1) auto­
mobile tire inner tube, value. about ti.GO, and one (1). 
automo'bile wheel, value about !)7.50, total value about 
Seventeen dollars and forty cents (t17.4>), the property 
of Second Lieutenant HUC~H J:'lC KINLb"Y. 

http:DESTROY.IB
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Before accused ~1leaded to the general ii:sue his private defense counsel 
made a motion for cc:ntinuance vhlch vras de1,ied. Accuwd plGaded not 
;uEty to, but 1vas :i:.'ound guilty of, all Charges and Specifications. No 
evi(~ence o::..' previous convictions was :introduced at the trial. Accused 
was sentenced to be dismiss0d the service and to be confined at mrd 
labor for a period of two (2) years. The reviewing authority al)proved 
the sentence and forwarded the record of trial for action under ..\rticle 
of Har 48. 

J: .bvidence· for the prosecution: 

It was stipulated that accused was in the :military service on 
20 April 19/}4 (date .oi'fenses are alle:<ed to have been committed), as 
well as at the time of' trial (R. 23). 

He was the ovmer oi' a c;reen Chevrolet autc:mobile, 1937 model, 
Tudor, License No. Y0626J, at all times pertinent to the issues here 
involved (H: 'Zl, 28, 84, 92, Ex. C). It was stipulated that prior·to 
:a::> April 1944 accused rad made two a_Jplications to the Office of Price 
Administ.ration for a c ertii'icate to µirchase tires, in the second of 
which, i'iled on 19 April 1944 in lieu OJ.. the first application, he cer­
tified that two of his tires w~re blovm out and beyond repair and that 
two oi' them were being recapped (R. 25, Z7, 92, Ex:s. A and-D). It was 
further stipulated that on 20 A.pril 1944 accused was in need of two 
tires (H. Z7). 

The spare, or fifth, wheel, tire, and tube vihich constituted 
part o.i. the equipment of Government vehicle No. '11877(), and which were 
furnished and :intended for the military service Ul.. Sb), were discovered 
to be missing on the mornin,~; of 21 April 1944 (R. 52, 55, 83). A meel, 
tire and tube belonging to Second Lieutenant Hugh HcKinley were stolen 
from Chamlee 1 s Garage in Gatesville,·Texas, between the hours of six 
and ten o•clock an the night of 20.April 1944 (R. 24, .32, 33, 42). The 
two stolen tires were found an accused's automobile at about 8:L;.O o'clock 
a.m. on the morning of ~ April 1944, the govern,11ent tire on the lef't 
rear wheel and :icKinley1 s tire an the rir;ht rear wheel thereof (R. 84, 
35). The tire so found en the left rear whee],. of accused I s automobile 
was a Goooyear tire, size 6oO x 16, 6 ply, No. 561Y x 137D, which showed 
11 block ms.rks11 and had some small spots of OD paint on it (R. 57, 84, 85, 
Ex. G). It was stipulated that this tire is property of the United 
States and is the tire found to be missing from Staff Car lfo. 113776 . 
(R. 23, 54). The tire discovered on the rir:ht roar wheel of accused I s 
automobile was a Firestone tire, size 600 x-16, 4 ply, No. AG 170786 (11. 8~ 
Ex. i,;). Lieutenant McKinl~y identified this tire as his (B.. 24, 59), the 
serial number and make were the same as of the tire stolen from him (H. 
24, 60, Ex. E), and defense counsel agreed in open court that it was 
Lieiu-cenant l.IcKinley' s tire (R. 85). A disc wheel, 'identified by UcKinley 
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as his, and an inner tub-e bearing a diamond patch were also introduced 
in evidence (R. 60, Bxs. F, H). 

Staff Car No. 118776 .was based at the Hea.dquarters Motor Pool, 

North Camp Hood, Texas, where it was designated as Car No. 3 and was kept 

in No. 3 stall (lines painted en the ground, R. 70). Corporal Gene L." 

Stotts was the only driver assigned to this car (R. 51). He made an 

11after-opera tions" check of his vehicle just before going off duty at 

approximately .5130 p.m. on 2) April 19Lf4 and the fifth, or spa.re, wheel 

and tire were :in place :in the trunk on the rear end of the car (R. 51, 

52, 53, 57). He left his vehicle parked :in its stall in the motor pool 

(R. 55). \faen he returned to duty the following morning, 21 April 1944, 

Corporal Stotts found his vehicle in the same place he had left it the 

preceding evenmg (R. 53), but upon making his "before-operations" check 

at about 7:00 a.m. he discovered that the fifth, or spa.re, wheel, tire 

and tube were missing (H. 52, 55). The car had been neither taken from 

the motor pool nor used between 5130 p.m. o:r 2) April 1944 and the fol­

lowing moJ:ning . (R. 69, 72). Neither the dispa. tcher, Corporal Elizabeth 

Clarke (R. 69), nor Corporal Stotts (R. 54), nor the soldier on night 

duty at the -motor pool, Pfc. Francis Roberts (R. 73), nor the motor offi ­

cer, ;,fajor Donald H. Krans (R. 86), [;ave anyone permission to take eitn,er 

the wheel, tire, or· tube in question from Staff Car No. 118776. · 


Accused was seen in the Headquarters Uotor Fool, North Camp Hood, 
where Staff Car No. 118776 (Car No • .3) was parked, at about 6130 o'clock 
p.m. on 2) April 1944 by Pri-vate Taornas C. Hanley (R. 62, 63), Corporal 
Elizabeth Clarke (R. 67) and Pfc. l<'rancis Roberts (R. 72). Private F.anley· 
saw accused walk:ing back and forth apparently looking for bumper numbers 
on the sedans in the motor pool (R. 63). accused did not look inside the 
trunks of any of the cars, nor did l;ie take anything away from the motor ­
pool with him when he left an that occasion (R. 65, 66, 70). Hanley· took 
accused's car nwnber when the latter left the motor pool (R. 64). 

. The trunk to Staff Car IJo. 118776 had no lock on it anc:i could 

be opened by anyone (R. 53). The spa.re tire was mounted on the .,'Theel 

and stood between two blocks in the trunk. . It was held in place b}7' a 

bolt through the wheel and a nut (R. 55, "56). This nut could be removed 

with an ordinary wrench or a pair of pliers, no special equipment being 

required (R. 53). Private Roberts could no:. have seen anyone removing 

a tire from the trunk of the car from ~ere he was in the dispatcher's 

office during the night (R. 73). 


Lieutenant McKinley left his automobile at Chamlee' s Garage in 
Gatesville, Tex.as, at approxi.mately six o'clock p.m. (R. 24, 60) on 20 
April 1944 to have a punctured tire repaired (R. 24, 58). He left the 
car inside the garage, in the East drive, some 15 or 2:> feet inside the 

· door (R. 5'8). He returned for his car and tire at about 10100 p.m•. 
(R. 24, 58; 60). The car was there but the spare wheel, tire, and tube 

were not (R. 24, 58). 
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· Wesley 11ard Cooper, who worked at Ch::1.mlee ts Garage between 
the hours of 7s00 p.m. of 20 April and 7s00 a.m. of 21 April 1944, 
helped fix Lieutenant. McKinley• s tire and stood it against the rear 
bumper of McKinley's car at about 8130 p.m. (R. 31). Within a few 
min1?,:tes ·aft.er he had . done this, a lieutenant, whom he did not know and 
mom he did not u~dertake to identify as accused, backed his automobile., 
a 19~7 or 1938 model Chevrolet which looked like. the car identified at 

'the trial as belonging to accused (R. 33}, into the garage and against 
11Ho11Lieutenant J1cKinley1 s tire. (R. 32) •.Cooper hollered at the driver, 

whereupon 'cthe latter stopped and requested him to check his oil (R. 32). 
'I/hen Cooper started checking the oil, the Lieutenant who was driving got 
out· of the automobile, on the opposite side from where Cooper was stand­
ing, and began to check the air in his tires (R. 32., 38).. Cooper checked 
the oil and reported, that no oil was needed, ;whereupon he was told to 
check it again (R. 32). Cooper did so., and ag,ain made the same report 
(R. 32). The Lieutenant then approached to_ where Cooper was and requested 
him to check the oil still another time (R. 32). Cooper did so and 
showed the Lieutenant that the·oil registered full on the measuring 
stic)c. Thereupon, the Lieutenant directed Cooper to get him two light 
fuses. Cooper went inside the office, some 20 feet distant (R. 35), to 
get the light fuses, the Lieutenant remaining outside (R • .32, 37). 
When Cooper had found the fuses under the counter,·the Lieutenant walked 
in and bought and paid for the full box of fuses instead of just two 
(R. ;32). While Cooper ms putting. the money in the cash register the 
Lieutenant got into his autcmobile and drove off 1n an easterly direction 
tov,ard Camp Hood (R. 32, 35., 36). · The car was just passing from his 
view .as Cooper came out of the office and he immediately missed Lieutenant 
McKinley's 'Wheel and tire (R~ 32, 35). The elapsed time l:>etween the time 
the Lieutenant backed his car into the garage against the tire and the 
time he left was from. five to eight minutes. (R. 33). 

Another employee of the garage, Tommy Coskey., was working on 
a car for some enlisted men in the west drive of·the garage at the same 
time Cooper was v.raiting .on the Lieutenant (R. 34) • There wel;"e from two 
to i'our of the enlisted men (R. 34., 40) standing within four to six 
steps of where Lieutenant llcKinley' s tire was situated (R• .39). Cooper 
expressed the belief that all of the enlisted men who were present when 
he began waiting on the Lieutenant were still present after .the Lieutenant 
had left, but of this he could not be sure (R. 40, 41). Immediately · 
upon discovering that Lieutenant McKinley's tire was missing, he made 
known his discovery to those present and searched for the. tire, but 
failed to find it (R. 42). 

Lieutenant Arthur T. '\'Teston encountered accused in the town of 
Gatesrllle, Texas., at about 6145 o'clock p.ni .. on 20 April 1944 and re­
mained with him until about 8:45 o1 clock of the same night (R. 26). 
M:1.ster Sergeant ilfyron L. Easley saw accused back his car into the east 
side of Cham.lee's Garage sometime between 8130 and 9130 o'clock on the 
night of 20 April 1944 (R. 44). Sergeant Easley moved his ovm car to 
enable accused to get pa.st him (R. 44). A box· of fuses, identified by 

· Cooper as the kind he solcl the Lieutenant on the night of 20 April 1944 
(R. 33, Ex. p) was found in the ~love compartment of accused 1 s automobile 
on the morning of .21 April 1944 (R. 85). It was stipulated that accused 

• 
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purchase::! a box of Buss Glass Tube Fuses, SFE 30 AllP, in a yeilow box·~ 

at Chamlee• s Garage on the evening of 20 April 1944 (R. 25). · 
' ' 

At around 9100 o'clock p.m. on 2J April 1944 accused approached 
Private James A. Dintleman, and Pfc. Roy G. Kersten in the 140th TDTB · 
motor pool, North Camp Hood, Texas, and asked them to change a tire for 
him (R. 74, 79). They replaced the tire on the right rear wheel of 
accused's car with another one and accused left ·(R. 75, 80). However, 
about an hour later he returned and asked Private Dintleman to change 
another tire. Dintleman accomodated h:im again, this time replacing the 
tire on the left rear wheel of accused's car with a different one, 
after which accused left aga:in (R. 75, 80). It vra.s stipulated that if 
Ewell Swift, tire inspector for the ration boa.rd, v:er e called as a wit­
ness, he would testify that the reasonable cash market value of the 
Firestone til'.e was about $11.50; of the Goodyear tire $17.50; of the 
tubes $1.50 each; and of the wheel a'med by Lieutenant l.~cKinley (?7.50 
(R. 24). 

4. Evidence for the defenses 

After having his· rights explained to him, accused elected to 

be sworn as a witness in ·his own behalf, anci testified substantially 

as follows1 


He purchased his car. on 4 April 1944 and needed tires from the 

time he purchased it (R. 92). Between 4 April and 21 April he visited 

probably 15 or 20 places that either sold or repaired tires, including 

motor pools and re~ir shops in camp, in an effort to solve his tire 

problems (R. 92). · He also made application to the ration boa.rd for a 

certificate to purchase tires (R. 92). 


Immediately after classes ended a~ 5120 o'clock p.m. on 2) 
, April 1944 he walked into the Headquarters Motor Pool, where prosecu­
tion witnesses testified to having seen him, to see if the motor pool 
shop was open (R. 93) •. In doing so he passed within about lO yards of 
the dispatcher's office. Upcn discovering that the shop was closed he 
left innnediately_ (R. 93) •. He did not, so far as he recalled, pass any 
parked staff cars in the motor pool, nor did he inspect· or pay any par­
ticular attention to any of the Army cars that may have been there (R. 

·94, l.07). His car vras parked at the time in the school motor _pool 
across the street !f.'rom the Headquarters motor pool dispatcher's office 
(R. 94). He got in it and drove to his barracks, changed clothes, and 
then dined at the Officers Club, finishing his meal at about 6100 or 
6115 p.m. (R. 95). From the Officers Club, he drove to Gatesville, 
Texas, arriving there at about 6:30 p.m., parked his car about cne and 
one-half ·blocks west (R. 111) of Chamlee• s Garage, and walked around 
town (R. 96) ._ He talked to .Red Chamlee, brother of the ovm.er of Chamlee' s 
Garage (R. 96) and. then encountered Lieutenant Vieston and remained with 
with h:im until about 8130 o'clock (R. 96-97). 
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Accused had previously checked his oil and thO\lght it needed 

·servicing, sc, he drove ·to Chamlee• s Garage, where, due to the posi­

tion in-mich he had got his car in avoid:ing a collision with another 

car, he backed :into the east drive of the garage (R. 97). He did not 

recall backing against anyth:ing (R. 97), nor did he remsnber Cooper's 

hollering 11hott .at him (R. lll). He did not get out of his car until 

aft.er Cooper had mce checked the oil and had informed him that none. 


. ' ,was.needed (R. 98, 111). He dia not check his tires while at the garage 
(R. 107) but· did request Cooper to check the oil a second time, which 
he did, accused getting out of the car $.nd checking with him on this 
second occasion (R. 98). Upon being convinced, after this second check, 
that his car. contained sufficient oil, accused· asked Cooper for two light . 
fuses and went immediately along with him 'When Cooper went :inside the 
glassed-in office after·them (R. 98). He hel.ped Cooper look for the 
fuses and purchased .the full box (R. 99). A.fter Cooper had placed the 
purchase price for the fuses in the cash register, accused went immediately 
to his car and drove back and parked at the· same pl.ace he had been parked 
at before he went to the garage (R. · 99-100). He saw several enlisted 
men and pedestrians in and around Chamlee.• s garage while he was there 
(R. 99) but did not see or pay any attention to any tire, or wheel, nor 

did he bother anything while he was there (R. 107). . 


ir."..ile accused 'W8.S istanding on the street near his car, and 

within about five minutes after he .ha,d reparked it at the point cne 


. and me-half blocks west of Cha.mlee' s garage, 'Which would make it within 
about eight minutes· from the time accused left the garage (R. 114), · 
an enlisted man 'Whom he had never seen before and does not laiow, who was 
not wearing a shoulder patch (R. 100., 114), and whose name accused .did . 
not ask (R. 116)., tapped him on the shoulder and stated that he ha.d heard 
tl'at accused was raving tire trouble and 1'19.nted to purchase some tires 
(R. 100) • Accused acknowledged this to be true, whereupon the enlist.ad 
man stated that he had a couple of tires he·would sell, and accused-told·. 
him he wanted to see than (R. 100). · · 

At this point in the negotiations Lieutenant Alexander appr0§1ch~ 
accused and asked h:lm to ~o to Waco with him. Accused .told him he could 
not go because he was on a deal with the enlisted man £or acme tires, 
whereupon Lieutenant Ale.xan:\er departed (R. 100-lQl). · It was than be- · 
tween 9100 and 9130 o'clock (R. 100). · ,·.. . 

When Lieutenant Alexander l'ad departed, accused asked the enlisted 
man vhere the tires· were, to which the enlisted .man replied, "if you 
will follow me I will take you to thEID.11 (R. 101). Accused went along 
to a point about two blocks west and one block north of Chamlee ts Garage, 
where.the enlisted man disappeared behind a fence and returned.with two 
tires, both mounted on meels (U. 101-102). Accused had not been back. 
to the spot since the night of 20 April 1944 but offered to take the · 
court to it {R. 102). l,'lhen accused asked the enlisted man where he got 
the tires the latter 11acted a little fidgety 11 and told him that if he' 
did not want the tires he (enlisted man) c mld sell them to some. one 
else {R. 103). After eY..a.Inining the tires accused concluded to buy them,· 

\ 
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returned for his car, drove to where the enlisted man and tires were, 

paid the enlisted man t)50 for the tires and wheels, placed them in th~ 

rear seat of his car, ·and, started back to ca.mp- (R. 10.3). · About a mile 


_before reaching camp accused stopped at a gasolene pump and endeavored 

to get the attendant (not called as a witness) to put the tires on his 


• car for him, failing which, he proceeded on to his barracks (R. 103). 

Accused reached his barracks at about 9145 o 1 clock p.m., 20 
April 1944, and carried the tires into the latrine and examined them 
under a light (R. 103) •.Then, since he had two very bad tir.es on the 
rear of"his car and was anxious to get at least one-good one on it, 
accused· drove to the motor pool. of a~ organization· with which he had 
previously served and where he had previously had small jobs done an 
his car. (1_1pt _the same as the Headgµarters Motor Pool frolll which the 
government". tire was stolen), and there Private Dintelman changed one 
tire for him (R. 104). As.he v:a.s driving back to his barracks accused, 
noticed that his car was still bumping from a boot in the other tire,. · 
so he returned to the same motor pool and Private D:in~lema.n also changed 
this tire for him (R. 104-105). ·· 

. Accused. n<:>ticed for the first tune while exam:ining the tires 
in the latrine that one of them was mounted on an OD rim. While Private 
Dmtelinan was changing the second tire., accused "noticed :quite a few 
things about it that resembled a government tire"., but he was not sure. · 

. However., .·it worried him., so he threw the OD wheel into a field and placed 
Lieutenant 1!cKinley1swheel in the trunkof'his (accused's) car (R. 105).· 
He.~ereai'ter parked his car. in front ·or his barracks, where it remained 
unt:u-...it. was found the following morning by those investigating the · 
the.i'tij 'of<the tires., ·and went to bed (R~ ·105·,, 106) ~ His barracks., · · 
'Where he park~d_ th~ car, was _only one .block from the Headquarters Motor 
Pool from which·the government tire was stolen (R. 106). . · . · 

Second Lieutenant Cla.renc·e E. Alexander testified that he saw . 
accused in the to-wn of Gatesville., Texas, at. about 9tOO or 9:30 0 1 clock 
on the night of 2:) ,April 1944 and sug·gested that they go to Waco (R. 
128). · Accused wa·s with a soldier. at the time (R. 128) and replied that 
he could not go to Waco because he had a deal on with the soldier to buy 
some tires (R. 129). · : ­. ( .. 

Cross-examination of Lieutenant W'est~n developed that on 19 
April 1944 accused_ lad told him ·that a man at Chamlee' s Garage wat · 
"lining uptt. a tire for accused., and.accused pointed out the man (R. 28). 
Cross-examination of Corporal Stotts developed that. he left staff car 
No. 118776 parked· in t)le motor ~ool the evening of 2:> April within about 
i'ortT feet of .the dispatcher's .office and with its rear end exposed .to 
~pbstructed vi~ t:r~:_,1:,na:t 'office (R~ •55, 56):, and further, that the OD 
paint marks an the tn-e·w'ere 1 just·sma11 brush marks about tlle size of 
a·· 11thumb hold" (R.""54). · · · 
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5. The Board of Review has considered the motion for continu­

ance ma.de by defense counsel, as· well as the evidence offered in 


. support thereof, and has found the motion to be without merit. The 
motion ,vas properly denied and no good purpose would be served by 
setting out the evidence in_ this opinion or by further discussion. 

'l'ha competent evidence of record shows conclusively that a 
wheel,tire, and tube belonging to .the United States and intended for 
the military service thereof was stolen fro;n a government vehicle 
parked in the Headquarters Motor Pool, Camp Hood, Texas, sometime 
between 5130 p.m. of' 20 April 1944 an:i seven or etght o'clock o·f the 
following morning, and also that a wheel, tire, and tube belonging to 
Second Lieutenant Hugh McKinley were stolen from him between six and 
ten o'clock an the night of 20 April 1944. All of these stolen articles .. 
except the government wheel were found in accused's posses'sion early 
in the morning of 21 April 1944, and· are shown to rove been in his· posses­
sion between nine and ten o'clock of the preceding night (20 April). 
He admitted frcm the witness stand that he ha.d pos sassed the government 
wheel on the night of 20 April and ha.d thro,vn it away. 

_ Proof' alone that accused was in possession of this retently · 
.stolen. property., ii' not .. sati~!actorily explained, is.. sufficient to raise. 
a presumption .that he stole· it.· Par. ).12.a, M.C.H. 1928. · Not only did ·,. 
accused fail, iri the opinion of the Boo.rd of Revievr, to· satisfactorily · 
-explain his possession of the property, but there is an abundance of 
other circumstances tending to connect him with the thefts. 

The evidence satis.tactorily shows that Lieutenant :McKinley• s 

wheel, tire; and tube were stolen .from Ch.a.mlee 1s Garage between 8130 

and 9100 o1clock on the ¢~t of 2) April and.that accused had the tire 

placed an the right rear;i$eel of his car within less than an hour .. 

thereafter•.. Furthetmo~;, ..the testimony of Cooper., the garage employee., 

that this wheel, tire,· ancE.tube were in Chamlee' s Garage when accused. 

backed his car in there on ;.the night of 20 April and were gone when he 

drove away sane five to eight minutes later is unimpeached. Acccused. 

had either backed his car against the wheel and tire or in close iroxi-' 

mity to )theni, · and had occupied the attention oi' Cooper in such a way as 

to afford an opportunity to place the wheel an:i tire in his automobile 

without detection •.. Vl'hile the evidence shows that some enlisted men were 

present in the garage at the same time as accused, there is no evidence 

tending to connect anyone of them with the theft of the McKinley tire 

and ·'Wheel. · ·· 

· . · .·. Early' in the evening of 20 April 1944., accused 'l'!a.S seen in the 
.motor· pool· .from which the government tire was stolen, in blose :proximity 
to the vehicle ·rrom which it was taken. He was apparently studying the. 

"vehicles which were parked there and no doubt noticed that staf.t car No. 
µE776 had no lock en its trunk. · He lived.in clos·e prcpdmity·to the · 

-8­

http:lived.in


(3C,Z) 


motor pool and could easily have gained access to it between the time 
he had Lieutenant McKinley• s tire placed on the right wheel· and the · 
time he returned approximately an hour later and had the government 
tire placed on the left rear wheel of his car. , 

accused was badly in need of tires, was present at the garage 
irmnediately before McKinley• s tire was missed, and was seen at the 
motor pool under suspicious ~ircumstances, only a short t:ime before 
the government tire must have been stolen from there. His story of· 
having been accosted, within 8 to 15 m:inutes after the evidence shows 
the !,1cKinley wheel and tire to have been stolen, on the streets of' the 
city of Gatesville, byan enlisted man whom he had never.seen before 
and whose name he did not ask,· but who nevertheless possessed the knowl­
edge that accused was in need of tires, and of having purchased the 
wheels and tires from this enlisted man, who produced the two t:j.res, 
stolen from such widely separated points, from behind a fence at a point 
about three blocks distant from Chamlee' s Garage and about equally dis­
tant from where he approached accused, is not at all convincing. Nor 
is it rendered any more probable or co~v:incing, nor is the innocence of 
accused demonstrated, as his counsel haS urged,· by a consideration of 
the boldness and lack of judgment which is necessarily attributed to 
a-ccused by a finding that he is guilty of having perpetrated the. thefts ··· 
in question. 

The facts and circumstances proved by the legally competent 
evidence of record are consistmt with each other and with the hypothesis . 
of accused• s guilt, and, when considered as a whole, are suff~cient to 
~elude every other reasonable hypothesis except that of his guilt~, and 
to convince the mind beyond a reasonable doubt that the accused and no 
one else stole the wheels, tires,· and tubes as alleged in the Specifi ­
cations. 

..,. 
6. Careful consideration has been given by the Board of Review 

to oral argument made before it and to the brief filed on behalf of 
accused by his individual counsel, Hcnorable Dexter W. Scurlock, of · 
Fort Worth, Texas. 

7. War Department records disclose that this ·officer is .21 yea.rs
of age and is single. He is a high school graduate and attended New' 
York State College of Forestry, Syracuse University, for one year. He 
represents that he reads and speaks Spanish well and French fairly- well. 
He was em.ployed by the United States Forest Service as a student Forester 
from IJay through August of 1942. He underwent basic R.O.T.C. training 
at Syracuse University and was inducted :into the service en 15 February 
1943. Having successfully co:npleted the course prescribed for officer 
candidates at the Tank Destroyer School, Camp Hood, Texas, he was ap·­
pointed and commissioned a temporary second lieutenant, Army of the 
United States, on 3 September 1943, and reported for active duty the 
same date. 
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, 8. 'l'he court was ler;ally constituted. !Jo errors injuriously 
affectin5 the substa11tial rights of accus,Jd were ccmrnitted durlng 
the tr:ial. In the opinion of the Doo.rc.l oi Review, the record of tr:ial 
.is legally sufficient to su!)port the findings and sentence and to 
warrant confirriution oi' the sentence. 'l'he sentence imposed is auth­
or:i.zed upon conviction of a violation of either ~\rticle of 1'/ar 93 or 
Artie le of :b.r 94. 

Cd:,-l,t_,,h d /«,,,. L!JLL/ , Judge Advocate. 

Judge ~dvocate.JJ . . . 

·~ £~, Judge Advocate, 
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·1st Ind. 

War Department, J.A.a.o. 29 AUG 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the
record ~f trial and the opinion ·of the Boa.rd of Review in the case of 
Second Lieutenant Jerry Kieverstein (0-1826155), Tank Destroyer Officers 
Replacement Pool. · 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findines and sentence and 
to warrant confirmation o! the sentence. However, in view of the youth 
of accused and all of the circumstances of the case, 1t is my belief 
that the period of corifinemEllt imposed by the sentence is unduly severe. 
I reconnnend, therefore, that the sentence be confirmed but that the 
period of cani'inement be reduced to one year am that, as thus modified, 
the sentence be carried into execution. I further recommend that the 
United States Disciplina.ry Barracks, Fort Leavenworth, Kansas, be desig­
nated as. the place of ccnf:i.nement. 

3. Oral argument -was made before the Board of Review by Dexter 
w. Scurlock, Esquire, of Fort Worth, Texas, individual counsel for 
accus·ed. He also filed a brief and supplementary brief, and an affi ­
davit made by Mr. A. H. McCoy of Gatesville, Texas. Both the briefs 
and the affidavit have been carefully considered and are forwarded 
with the record of trial. 

4. Inclosed are a draft of a letter for your signature, transmit­
ting the record of trial to the President for his action, am a form 
of Executive action designed to carry into effect the above recorrunenda­
tion, should such action meet with approval. 

Myron C. Cramer, . 
1.ijor General, 

5 	Incls. The Judge Advoc11te General. 
1 - Record of trial 
2 - Df't. ltr. ·for sig. sJw 
3 - Form of action 
4 - Briefs submitted by 

Dexter Vt. Scurlock, Esq. 

S - 4.t'fidavit by Mr .A.H. McCoy 


(Sentence confirmed but confinement reduced to one year. 
G.C.M.O. 616, ll Nov 1944) 
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WAR DEPARTMENT 

Army Service Forces 

In the Otfice or The Judge Advocate General 


Washington, D. c • 

• 

SPJGV 
C.M 259286 

3 AUG 1944. 
UNITED STATES 	 ) 13TH ARMORED DIVISION 


) 

v. 	 Trial. by G.C.M., convened at 

~­
\ 

Camp Bowie, Texas, 16 June 

First Lieutenant FESTUS W. ) 19.44. Dismissal. 

CALVERT (0-1541812), 

Medical Administrative ~ 

Corps. ) 


OPINION or the BOARD OF REVJEW 
TAPPY, HA.m'iOOD and TREVETHAN, Judge Advocates 

l. The Board of Review has examined the record or trial: in 
the case of the officer named above and submits this, its opinion, 
to The Judge Advocate General. 

2•.The accused was tried upon the following Charges and Speci­
fications& · 

CHARGE I: Violation or the 96th Article or War. 

Specification& In that First Lieutenant Festus W. Calvert, 
MAC, 83d Medical Battalion Armored, did,. at Camp Bowie, 
Texas, on or about 3 May 1944, conspire with Second Lieu­
tenant John Salmond, Junior, MAC, 83d Medical Battalion 
Armored, and Private Woodrow E. Strader, 1853d Service 
Command Unit, to commit.an offense against the United 
States, to wit: larceny of automobile tires, property 
of the United States; and did, at Camp Bowie, Texas, on 
or about 4 Niay 19.44, in pursuance or said conspiracy,
feloniously take, steal, and carry away two automobile 

· tires, to. wit: one Armstrong 6-ply 600x16, serial 
· number 11362200, and one Ford 6-ply 600x16, serial 

number V752405, property of the United States. 
' . 

CHARGE II: Violation or the 94th Article otWa~. 

Spe~iticationa In that First Lieutenant Festus w. Calvert, 
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**·*,did, in conjunction with Private Woodrow 
E. Strader, 1853d Service Command Unit, at Camp 
Bowie, Texas, on or about•4 :tf;ay 1944, feloniously 
take, steal, and carry away two automobile tires, 
to wit: one Armstrong 6-ply 600:xl.6, serial number 
11362200, and one Ford 6-ply 600x16, serial number 
V752405, of a total value of about :}25.00, property 
of the United States, furnished and intended for the 
military service thereof. ­

ADDITIONAL CHARGE: Violation of the 96th Article of War• 

.. Specif16ation 1: In that First Lieutenant Festus W •. Calvert, 
**·*,did, at Camp Bowie, Texas, prior to 1 April 1944, 
conspire with Second Lieutenant John Salmond, Junior, 
MAC, 83d Medical Battalion Armored, and Private Woodrow 
E. Strader, 1853d Service Command Unit, to wrongfully 
and unlawfully obtain an automobile tire for use on an 
automobile owned by Second Lieutenant John Salmond, 
Junior, and thereafter, on or about 1 April 1944, in 
pursuance of said conspiracy, did wrongfully and unlaw­
fully obtain a Goodrich Silvertown Golden Ply 600x16 
automobile tire, serial nwnber 2376673565, in violation 
or the regulations of Office of Price Administration. 

Specification 2: In that First Lieutenant Festus w. Calvert, 
***,did, at Camp Bowie, Texas, on or about 3 May.1944, 
conspire with Second Lieutenant John Salmond, Junior, N.AC, 
83d Medical Battalion Armored, and Private Woodrow E. 
Strader, 1853d Service Command Unit, to wrongfully and 
unlawfully obtain two automobile tires for use on an 
automobile owned by Second Lieutenant John Salmond, Junior, 
and thereafter, at Camp Bowie, Texas, on or about 3 May 
1944, in pursuance of said conspiracy, did wrongf'ul.ly and 
unlawfully obtain two automobile tires, to wit: one 
Armstrong 6-ply 600x16, serial number 11362200, and one 
Ford 6-ply 600x16, serial number V752405, in violation I. ' 
of the regulations of Office of Price Administration. · 

'-­

The accused pleaded not guilty to all Charges and Specifications and 
was.found guilty of the Specification of Charge I, except the words 
"Second Lieutenant John Salmond, Junior, MAC, 83d Medical Battalion 
Armored, and", and of Charge I; guilty of the Specification of Charge II, 
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except the amount '$25 .0011 substituting therefor the amount 11 $16. 85", 
and of Charge II; guilty or Specifications 1 and 2 of the Additional 
Charge, except the words "Second Lieutenant John Salmond, Junior, MAC, 
83d Medical Battalion Armored, and", and or the Additional Charge. 
No evidence of previous convictions was introduced. He was sentenced 
to be dismissed the service, to forfeit all pay and allowances due 
or to become due and to be confined at bard labor for two yvars. 
The reviewing authority approved only so much of the sentence as 
provides for dismissal and forwarded the record of trial for action 
under Article of War 48. · 

3. The Specification ot Charge I alleges accused conspired with 
certain other individuals to steal two automobile tir-es, the property 
of the United States; the Specification of Charge II alleges the theft 
of these two tires by the accused; and Specification 2 of the Additional 
Charge alleges that accused conspired with certain other individuals 
wrongfully and unlawfully to obtain these two tires 1n violation of 
the Regulations of the Office of Price Administration. Specification l 
of the Additional Charge alleges accused conspired with certain other 
individuals wrongfully and unlawfully to obtain a third automobile tire 
1n violation ot the Regulations of the Office or Price Administration. 
It is important in the analysis of this case that the evidence be con­
sidered in its chronologieal order. Accordingly, the prosecution's 
evidence presented in support or Specification l or the Additional 
Charge will be first summarized. 

In support of Speeifieation 1 of the Additional Charge the 
prosecution presented evidence to prove that for some time prior to 
his confinement on 4 May·1944, Private Woodrow E. Strader had been a 
mechanic at the administration motor pool, his regular duty hours· 
being from 7 p.m. to 3 a.m. (R. 22, 23). Sometime, apparentlJ' during 
March 1944, Strader had mentioned· to Miss Juanita Avery, the manager 
or Post Exchange No. 1 and a friend or accused, that he could obtain 
"all the tires and tubes that you want, pretty cheap" (R. 21). Strader 
indicated to her that he was purchasing tires through an individual in 
Brownwood, Texas (R. 38). Apparently Miss Avecy communicated this· 
information to the accused and one evening during the early part of 
April accused met Strader at the Post Exchange and inquired about 
obtaining a tire (R. 13-16, 23, 24). Strader told accused he would 
investigate and advise him within a few days, having in mind an 
individual in Brownwood, Texas, •that had some he was supposed to 
sell" (R. 24). About 9 p.m. one evening thereatter Second Lieutenant 
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John Salmond, Jr., who owned an auto that aocused was i:ermitted 
to use f'reely, and accused, who did not own an auto, called upon 
Strader at the motor pool (R. 15, 16). After a brief conversation 
the two lieutenants proceeded to the Post Exohange and stated to 
Miss Avery that Strader had informed them he was expecting,some 
youth to deliver a tire that.evening and had suggested that acoused 
and his companion return about 9:30 p.m. Accused, Lieutenant 
Salmond and Miss Avery drove to the motor pool at the suggested 
time but were again int'ormed the tire had not arrived (R. 17) •. 

About 10:30 p.m. that evening accused telephoned Strader 
and was requested to come to the motor pool. Accused, Lieutenant 
Salmond and Miss Avery again set forth to see Strader, apparently . 
in Lieutenant Salmond's auto, and on the way experienoed a blowout· 
(R. 17). This occurred near the headquarters of an organization ot, 
colored troops and accused continued on to the motor pool in a truck 
driven by a colored soldier. He returned in about a quarter of an 
hour with Strader and a Goodrich tire. Lieutenant Salmond asked 
Strader if it was a Government tire and was informed by St;ader that 
it had been o~tained out of town. The tire was then placed upon the 
right rear wheel of the auto. No payment was made at that time for 
the tire although Miss Avery believed it was eventually paid for 
(R. 18, 19) • She did know that during the last part or April accused 
met Strader in the Post Exchange and paid him #8 for one tire, Miss 
Avery loaning accused $3 of this amount (R. 15). However, she was 
of the opinion that this money was to pay tor a later tire,purchased 
by accused (R. 19-20). At some unstated time Miss Avery heard ac­
cused inquire of Strader where he was obtaining tires and Strader 
replied that it was from an out or town souroe. When accused asked 
it they were Government issued tires she heard Strader say they·were 
not. Strader also told accused he was charging him only what the 
tires actually cost to obtain them (R. 20). 

Strader denied that he haa the foregoing transaction with 
accused although during the first part ot April accused did come to 
the motor pool to borrow a jack to fix a tlat tire and Strader loaned 
him one after first receiving the approval of his superior officer, 
Second Lieutenant Lloyd W. Sleeper, assistant chief of the adminis• 
trative motor pool (R. 32, 49, 50). It was shortly after this that 
Lieutenant Sleeper received a report that a tire was missing f'rom the 
motor pool. He made a report to the camp provost marshal, inveati~ated 
the matter himself and thereafter kept Strader under surveillance (R. 50). 

Sometime after the foregoing events, First Lieutenant John 
J. Richmond, Jr., or the Military Police Platoon, 13th Armored Division, 
~t the suggestion of a Major Yon, examined a black 1939 or 19/IJ 
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Oldsmobile coupe owned by Lieutenant Salmond (R. 44, 70). He was 
trying to locate a tire which was missing from the motor pool. It 
was an Armstrong tire which had three circular treads on each side 
and a sort of zigzag tread in the center. He found no tire matching 
this description on Lieutenant Salmond 1s auto (R. 46). . 

After having been duly warned of his rights, accused made 
a voluntary statement !to Lieutenant Colonel Lloyd G. Buchler, the 
investigating officer 'in this case (R. 40-LJ). With respect to this 
particular Specification accused stated that he owned no automobile 
but used Lieutenant Salmond's whenever he wished. In April 1944 he 
told a feminine acquaintance that he was trying to aoquire a tire for 
this vehicle and she suggested he contact Strader. Accused did so 
and told Strader he would buy anything except Government issued tires. 
Strader told'him he would have a tire for him the following night. 
He stated that while driving to see Strader that night one of the 
tires on the auto blew out; that he thereafter received a ride to 
the motor pool in a "peep" driven by a colored soldier; that he. 
arrived at the motor pool about 9 p.m., met Strader and drove along­
side a fence on the south side of the motor pool where Strader picked 
up a tire; that they returned to the stranded automobile and Strader 
put the newly acquired tire upon the right rear wheel. Lieutenant 
Salmond pa.id'for the tire while accused "paid for the work11 • Accused 
became suspicious or Strader 1s actions that night and had the tire 
inspected to see if it was a Government tire. Major Yon and a member 
or the military police examined the tire and stated it was not 
Government property. Accused believed Strader 1s statements that he 
was obtaining tires from another person. Accused stated that it was 
common knowledge in his battalion that he had black market tires and 
he freely admit~d purchasing such tires (Pros. Ex. A). 

In support of the Specification ot Charge I, the Specifi ­
cation of Charge II and Specification 2 ot the Additional Charge, 
the prosecution presented evidence demonstrating that one evening 
in April 1944 accused visited Strader at the.administration motor 
pool to determine if he could obtain some tires that had not been 
"checked" (R. 25). 'Strader testified he did not know what accused 
meant by tires not 11 checked" but the law member ruled this testimony 
inadmissible, stating it was for the court to construe this expres• 
sion (R• .36). Accused did not indicate from what source he expected 
tires to be obtained or indicate whether or not he was referring to 
tires from the motor pool (R. 25). A few days later accused and 
Strader had another conversation at the motor pool. Strader told 
accused he hadn 1t "anything lined up definitely" ·and accused then 
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inquired it Strader could "get him a couple from there" to which 
Strader replied he did not know. Strader understood the accused to 
be referring to •either those'tires there at the motor pool or 
civilian tires, either one" (R. 26). 

' 
· · On the night or 3 May 1944, accused telephoned Strader 
and was told by the latter to come to the motor pool (R. 26). 
Sometime after this telephone conversation which occurred about 
9 p.m., Strader visited motor pool Shop No. 2 which was unlocked, 
examined two tires lying on the noor inside the shop's doorway to 
determine their size, carried the tires to the fence ~ncircling the 
motor pool which was elevated some twelve inches from the ground, 
and pushed them under it (R. 28, 29). Strader did not know whether 
or not these tires were Government property since several times in 
the pe.st tires not owned by the Government bad been brought to the 
shop tor repair (R. 37). Around la.30 a.m. the next morning accused 
arrived at the motor pool and inquired of Strader if he had been able 
to obtain a tire. When informed Strader/had been successtul in so 
doing accused told him he would be parked near the main gate ot the 
motor pool and would meet Strader there when he completed his tour ot 
duty (R. 26, ;n). 

Lieutenant Sleeper, the assistant chief ot the motor pool, 
saw accused there on the night of .3 May' and-telephoned the military­

. police tor additional sentries to be posted about the motor pool 
(R. 50, 51). As.a result Corporal John J. Beck and a Private 
Bergson were placed on guard about 2:26 a.m. near a gasoline station 
just outside the fence surrounding the motor pool (R. 57, 58). Within 
a few minutes they saw Strader walking near a shop building and the 
dispatcher's office within the motor pool enclosure, heard a noise 
which sounded as it a tire bad struck the ground after being thrown 
over a fence, and then saw Strader leave the motor pool and enter an· 
automobile parked across the street. This auto was then driven ' 
through the gasoline station and was stopped at a poil1t alongside 
the fence.which seemed to correspond to the location from which 
previously had emanated the noise heard by the two guards. They saw 
Strader leave the auto and then return to it with· two tires which 
were placed inside (R. 59). Accused and Strader examined the tires 
casu.ally to determine their condition before putting them in the 
auto (R. 29, .30). The auto was then driven tor about fifteen or 
twenty feet until Corporal Be~k challenged it (R. 31, 59). 

Lieutenant Sleeper arrived at the·ecene shortly thereafter 
and accompanied accused to the Prison Office. When asked if he 
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wished to make a statement accused replied "What can I say". He 
then inquired if' the tires were Government issued and when informed 
they were he stated "I was afraid of' that. I knew they were black 
market tires, but I didn't know they were GI 11 (R. 52). Strader had 
not told accused that the tires were stolen, Government property 
and accused had not asked if' they were Government property (R. 26, 
33, 35). There was no agreement as to when accused was to pay for 
the tires and Strader never did receive anything for them from ac­
cused (R. 32, 33). . 

, The two tires were properly identified and admitted in 
evidence (R. 52, f:l:J, 67-(11; Pros. Exs. B, C). One was a Ford 6-ply 
f:i:JO x 16 tire, serial number V7524D5, and the other was an Armstrong 
6-ply f:i:JO x 16 tire, serial number 11362200 with the word "military" 
stamped upon it (R. 9; Pros. Exs. B, C). Both tires had the expres­
sion "Rei" written on them in yellow crayon. This expression was 
customarily written on all used, reissued Government tires in the 
administration motor pool (R. 54-55). The Ford tire was slightly 
damaged and under existing OPA price regulations the ceiling price 
tor it was tl.40 (R. 9, 10). The Armstrong tire had a ceiling price 
of' $9.45 (R. 8). When Government tires became unusable for military 
purposes at this post they were offered for sale to the highest public 
bidder by the post chief of salvage. At least one tire dealer in 
Brownwood, Texas, had purchased tires so offered which bore the word 
"military" stamped upon them (R. 9-11). . . 

Accused made a voluntary statement to the investigating 
officer about this transaction. In essential particulars his state• 
ment was that sometime during the last week of April 1944 he telephoned 
Strader to see if he could obtain another tire. Strader replied that 
he would see his friend and let accused know. Accused met Strader in 
the Post Exchange a few days later and was informed that a tire would 
be available for him the next day. Accused then paid Strader $8, 

. borrowing $3 from Miss Avery .to make up the amount. Strader agreed 
to deliver the tire the next day but apparently failed.to do so. On 
3 May 1944 accused phoned Strader and the latter stated he would have 
a tire by 2:30 a.m. the next morning and told accused to come to the 
·motor pool to obtain it. Accused arrived there about 1:30 a.m., 
parked the auto he was driving and dozed until Strader awakened him 
about2:30 a.m •. Following Strader's directions accused then drove 
through the gas station and alongside the motor pool fence. The 
situation looked "phony" to accused and his suspicions were aroused. 
Strader picked up two tires lying near the fence and placed them in 
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the auto. Although this area was somewhat lighted accused could 

not see the tires clearly. They then started to drive away but 

were promptly stopped by military police. While sitting in the 

auto surrQunded by military police, accused asked Strader if they 

were Government issued,tires and Strader replied that his 11 buddy11 


had told him they were not (Pros. Ex. A). 


Accused denied he knew these tires were Government property. 
He stated that when he first met Strader, knowing that he worked in 
the motor pool, he informed him he would "bey anything except GI 
tires" and Strader informed him they would not be Government tires. 
The first tire Strader delivered to accused had been examined and 
found not to be a Government tire. Accused did not believe Strader 
was obtaining the tires himself because, whenever they discussed 
the matter of tires, Strader would always refer to 11 his buddy or 
friend". Accused believed it was common knowledge in the battalion 
that he had obtained black market tires. He did not know Strader was 
going to have two tires for him this night since he had only negotiated, 
and previously pa.id $8, for a single tire. Accused stated "I'm guilty 
of dealing in black market tires but I'm not in on a deal like this" 
(Pros. Ex. A). 

4. The defense offered no evidence in denial of the Specifi ­

cations and the Charges. 


5. The Specification of Charge I alleges that accused conspired 
- to steal two Government owned tires and the Specification of Charge II 

alleges the theft of two such tires by accused •. One of the essential 
elements or both of these offenses is.the existence in the mind of the 
accused of the intent to take Government tires and convert them to his 
own use. __From all of the evidence can it be said that the existence 
of this intent has been proven beyond a reasonable doubt1 The evidence 
must be weighed and the credibilit1 of witnesses adjudged to determine 
this crucial question (Dig. Op. JAG, 1912-40, sec. 408 (1)). · 

Undisputed evidence clearly demonstrates that accused·acquired 
these two tires on the early morning of 4 May 1944, delivery being made 
at the administration motor pool under circumstances that appear highly 
suspicious. However, it must be remembered that the acquisition of 
even a "black market" tire is not a transaction to be negotiated at · 
high noon in the public mart. It is also apparent that accused had 

. previously negotiated the purchase of a tire from Strader, intending 
and believing that he was purchasing on the so-called black market.in 
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violation of OPA ration regulations. There was no proof that this 

previously acquired tire was Government property. Indeed, the 

prosecution's evidence was to the contrary. The two tires accused 

is charged with conspiring to steal and with stealing were obtained 

through the same individual but a fewll8eks later. The fact that the 

first tire obtained by accused was a black market acquisition lerids 

credence to his statement that he intended only to acquire another · 

tire in a like manner. In addition, Miss Juanita Avery, a witness 

for the prosecution, furnished credible testimony in support or 

accused's contention. Although she was a friend of accused it is 

not apparent from the record that this relationship colored her 

testimony. It was she who introduced accused to Strader after the 

latter had confided to her that he could obtain tires at a low price 

from a friend in Brownwood, Texas, who was dealing in them. When 

Strader was questioned by accused about tires, Miss Avery heard him 


. reiterate that he was obtaining them frQm an out-of-town source and 
deny they were Government tires. 

Strader testified for the prosecution that he was requested 

by the accused to obtain some tires for him and eventually did so 

by stealing two of them from the motor pool. Strader had not told 

accused that the tires were stolen, Government property. Strader 

also testified that, during one of accused's visits to the motor 

pool, accused asked him if he could-not obtain some tires that had 

not been "checked" and during another such visit if he could not "get 

him a couple from tpere". The law member struck from the record 

Strader 1s testimony·that he did not know what accused meant by the 

word "checked" but permitted Strader to testify that accused's· last 

remark about obtaining tires "from there 11 was interpreted by him to 

refer either to "those tires there at the motor pool or civilian 

tires, either one". 


The word "checked" is subject to numerous interpretations 
and has ma.ny connotations that might be ascribed to it. It is a 
common expression used to refer to the existence or small cracks, . 
breaks or "checks" as they are called that occur in the side of a 
tire after use and exposure. It is not a word which, without f'urther 
explanation or interpretation, can reasonably be construed to have 
been used by accused to refer to the acquisition of Government property. 
Both the.court and the Board or Review are unjustified in ascribing 
such sinister connotation to this meager term per fill• Further 
explanation of its meaning to accused and his alleged coconspirator 
should have been introduced in evidence. Strader's understanding 
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or its meaning was most relevant_and the law member was in error 

in ruling his testimony on that score inadmissible. Inasmuch as 

his explanation appears in the·record it will be considered by this 

Board and the law member's error is therefore without prejudice to 

accused's substantial rights. Indee·d the Board's reaction is 

similar to Strader's; we do not know what accused meant by this 

term. Our ignorance is scarcely justification for ascribing to it 

an evil and sinister connotation. 


Assuming that accused.did ask Strader if he could not "get 
him a couple from there", is it clear that accused was intending to 
conspire with Strader to thieve Government tires from the motor pool? 
Is it not equally reasonable to presume that accused might have been 
inquiring whether he could purchase through Strader some serviceable 
secondhand Government tires before they were offered for sale to the 
general public through the post chief of salvage? Indeed, Strader him­
self did not understand that accused was suggesting only the theft or 
Government tires. 

In his statement to the investigating officer, accused, · 

frankly admitted that he had been seeking to acquire "black market" 

tires and that the £act was well known throughout his battalion. 

His statement lacks guile or deception and is not unconvincing. 

Accused had scarcely placed the tires in his auto when he was sur­

rounded by military police. When questioned by military authorities 

shortly thereafter he inquired if the tires were Government property 

and, when informed they were, stated "I was afraid of that. I knew 

they were black market tires, but I didn't know they were GI". His 

statement rings true. Accused was undoubtedly suspicious at the 


· maneuvering involved in obta~ning the tires alongside the motor pool 
fence and his suspicions were confirmed by the immediate and rapid 
progresion or events thereafter. However, a conviction of conspiring 
to steal and of stealing these tires cannot be supported by proof 
merely that at the time accused acquired them he had a suspicion, 
as distinguished from knowledge, that the tires were stolen Govern­
ment property. The characterization of accused's conduct found in 
the recommendation for clemency signed by both the president and 
law member of the court and appended to the record is not inconsistent 
with our observations. In their opinions accused "did not initially\ 
contemplate obtaining government tires but did fail to use proper 
judgment when he should have suspected that government tires might 
be involved." 

__ In the opinion. of the Board or Review the evidence does 

not establish beyond a reasonable.doubt that accused conspired with 
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Strader to steal, and did intend to steal, Government tires. Accord­
ingly, the findings of guilty of Charge I and its Specification, and 
Charge II and its Specification are not sustained by the evidence. 

The Specifications of the Additional Charge allege generally. 
that the conduct complained of was 1:1n violation of the regulations of 
Office of Price Administration". No proof was offered of the regu­
lations themselves. However, it is the opinion of the Board of Ii.e7iew 
that it was permissible for the court to notice judicially these regu~ 
lations. A court-martial may take judicial notice of the "general 
laws of the United States" (MCM, 1928, par. 125). It can scarcely · 
be doubted at this late date that the administrative promulgations 
of the Office of Price Administration have the force and effect of 
general law. However, our conclusion does not rest solely upon this 
premise. The rules of evidence generally recognized in the district 
courts of the United States are to be applied by courts-martial (MCM, 
1928, par. 111). It has been decided that federal courts are to 
notice judicially such rules and regulations as may be promulgated 
by the Interstate Commerce Commission in inplementation of the Boiler 
Inspection Act (Lilly v. ~ Trunk Westem ES Q.2., (Jan. 1943),
63 Sup. Ct. 347, 317 U.S. 481), and also such rules and regulations 
a~·may be prescribed by the Interior Department with respect to. 
contests before the land office (Caba v. United States (Mar. 1894),
152 U.S. 211, 14 Sup. Ct. 513). In the case last cited it is stated 
as a general rule that: 

"Wherever, by the express language of any act of 
Congress, power is entrusted to either 0£ the 
principal departments or governI!lent to prescribe 
rules and regulations for the transaction of 

. business in which the public is interested, and 
in respect to which they have a right to participate, 
and by which.they are to be controlled, the rules 
and regulations prescribed in pursuance -of such 
authority become a mass of that body of public records 
of which the courts take judicial notice."(~ v. 
United States, 14 s.o. 513, 517). 

It is.apparent .from these authorities that the regulat~ons of the 
Office of Price Administration would receive judicial notice in the 
district courts and, accordingly, similar notice may be taken ~r 
them in trials by courts-martial. 

An examination of the OPA tire rationing order, Ration 
Order No. lA, demonstrates in brief that no persons shall, without 
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tender and acceptance between the parties or a valid ration 
certificate permitting the transaction, "make or offer to make, accept 
or offer to accept, or solicit a transfer of any tire or new tire" 
(CCH, War Law Service, Rationing, par. 52, ·210); that a "tire 11 is 
"any pneumatic rubber tire capable of being used or repaired for 
use" (CCH, supra, par. 52, 203 (34)); that a "~ransfer" means 11

any 
change in right, title, interest, possession or control, including, 
but not limited to sale, purchase, lease, loan, trade, exchange, 
gift, delivery, shipment and hypothecation" (CCH, supra, par. 52, 
203 (35)). A violation c,f this public administrative law is, in 
the opinion of the Board of Revfew, conduct or a nature to bring 
discredit upon the military service and, therefore, an offense 
under Article of War 96. 

The accused's admission that he was guilty of dealing 
in black market tires, coupled with the prosecution's evidence, 
clearly demonstrates that no ration certificate existed to authori!e 
accused's purchase of the first tire and that, accordingly, the find• 
ing of guilty of Specification 1 of the Additional Charge is sustained. 
It is likewise clear that no ration certificate had beett issued to 
authorize the accused's subsequent acquisition of the two tires 
covered by Specification 2 of the Additional Charge. That these 
tires may have been stolen property thus preventing the passage of 
title does not remove the transaction from the scope of the ration 
regulation• .As shown above, this regulation covers even the transfer 
or possession or a used.tire although no change of title be involved 
(COE, supra, par. 52, 203 (34), (35)). The evidence sustains the 
findings of guilty of Specification 2 of the Additional Charge. 

6. The accused is about 'Z7 years of age. He was inducted 
into the military service on 10 September 1941 and on 17 October 1942 
was commissione,d a second lieutenant, Medical Administrative Corps. 
On 21 June 1943 he was promoted to first lieutenant. 

7. The court was legally constituted and had jurisdiction of 
the person and the offenses. No errors injuriously affecting the sub• 
stantial rights of the accused were committed during the trial. In 
the opinion of the Board of Review the record of trial is legally insuf­
ficient to support the findings of guilty of Charge I and its Specifi­
cation and Charge II and its Specification, legally sufficient to 
support the findings of guilty of the Additional Charge and Specifi• 
cations land 2 thereunder, to support the sentence and to warrant 
confirmation of·the sentence. Dismissal is authorized upon conviction 
of a violation of Article of War 96. , _._ 

~);1J'~ge Advo~ate.-4d=~:tJudge Advocate. 
. / 

.;.l?- , Judge Advocate. ' 
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SPJGV 
CM 259286 

1st Ind. 

War Department, J.A.G.o., ..21 AUG 1944 - To the Secretary of War. 

1. HereYii.th are transmitted far the action of the President 
the record of trial and the opinion of the Board of Re·view in the 
case of First Lieutenant Festus W. Calvert (0-1541812), Medical 
-~dministrative Corps. 
:•­

2. I concur in the opinion of the Board of Review that the 
record of trial is legally insufi'i!tient to support the fin:iings of 
guilty of Charge I and its Specification and Charge II and its Speci­
fication, but legally su.i'ficient to support the findings of guilty of 
the Additional. Charge and Specifications land 2 thereunder, and 
legally su.i'ficient to support the sentence as approved by the review­
ing authority and to warrant confirmation of the sentence. I recommend 
that the sentence as approved by the reviewing authority be confinned 
but in view of the nature of accused's offenses and his otherwise 
spotless military record I further recommend that it be cotnmuted to 
a reprimand and forfeiture of $50 per month for two months, and_ that 
the sentence as thus canmuted be carried into exec·ution. 

· 3. · Inclosed are a draft of a letter for your signature,· trans­
mitting the record to the President for his action, am a form of 
Executive action designed to carry into effect the foregoing recom­
mendation, should such action.meet with Bf>proval. 

eyron C. Cramer, 
Major General, 

3 	Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft of ltr for sig S/ff. 
Incl.3-Form of action. 

(Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General. Sentence as approved by reviewing 
authority confirmed rut commuted to reprimand and forfeiture of 
$50 pay per month for two months. · G.C.M.O. 505, 22 Sep 1944) 
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WAR DEPARTMENT 

Army Service-Forces 

In the Office of The Judge Advocate General 


Washington, D. C. 


SPJGV 
CM 259357 

.'J 

U N I T E Q. S T A T E S 

v. 

Second Lieutenant JOHN J. 
lli:cBRIDE, JR. (0-807016), 
Air Corps. 

20 JUL 1944· 
SECO?ID Am FORCE 

Trial b7 G.C.M., convened at 
Mountain Home, Idaho, 23 June 
1944. Dismissal and total 
forfeitures. 

OPINION of the BOARD OF REVIEW 
TAPPY, HARi100D and TREv-.li:THAN, Judge Advocates 

. 1. The Board of Review has examined the record of trial in the 

case of the officer named above and submits this, its opinion, to The 

Judge Advocate General. · · 


2. The accused was tried upon the following Charge and Specifi• 
' 


cation: 


CHARGE: Violation of the 61st Al-ticle of War. 

Specification: In that Second Lieutenant John J. McBride, Jr., 
Air Corps, 213th Army Air Forces Base Unit, Section A, 
did, without proper leave, absent himself from his post 
and duties at Mountain Home Arm:, Air Field, Mountain Home, 
Idaho, from.on or about 13 April 1944 to on or about 22 M&T 
1944. 

· He pleaded guilty to and was found guilty of the Charge and Specifi ­
cation. Evidence of one previous conviction was introduced. He was 
sentenced to be dislliissed the service, to forfeit all pay and allowances 
due or to become due and to be confined at hard labor for.six months. 
The reviewing authority approved only so much of the sentence as provides 
for dismissal and total forfeitures and forwarded the record of trial for 
action under Article of War 48. 
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3. The prosecution introduced into evidence without objection 

an extract copy of the morning report of accused's organization, the 

213th Base Unit (OTU (ii)), Mountain Home Army Air Field, showing him 

absent without leave as of 13 April 1944, and an extract copy of the 

morning report of the Post Guardhouse, Fort Jay, Hew York, showing 

accused 1s confinement at that station on 22 tiay 1944 (R. 6; Exs. 1, 2). 


Captain Richard F. Eiler testified that he has been Flight 

Control Officer at WIDuntain Home Army Air Field for approximately two 

and a half months and accused was assigned to worlc under him. About 

a week after witness assumed his duties as Flight Control Officer 

flying operations were discontinued temporarily and he told accused 

and his other 'officers to report to him and to the .Director of Flying 

daily until flying was resumed. The accused reported as directed for 

about a week, then ceased reporting about 12 April 1944 and has not 

reported since (R. 6, 7). 


4. For the defense: 

After having his rights as a witness explained .• to him accused 
elected to testify under oath. After giving a rather detailed personal 
history of his life since he was a small boy, emphasizing his early and 
continued interest in aviation, accused said that after receiving his 
wings about a year ago he was sent to a B-24 transition school and there 
had some trouble with altitude, but did not tell the Flight Surgeon 
because he thought he might be grounded. He made a reque~t to be put 
in a semi-altitude group, but instead was sent to Mountain Home as an 
instructor pilot. In the early part of December 1943 he was given high 
altitude tests in a low pressure chamber and as a result was hospitalized. 
Later in December he was given a leave and he went to his home where he 
was married. Also while on this leave he contracted "flu". He thought 
his base had been notified of his illness, but it had not, and upon 
his return he was court-martialed. He wanted to get his crew back, but 
instead ha was put before a Flying-Evaluation Board and peritfii.nently 
grounded. In the examinations they could find nothing wrong with him 

'~o they sent him to see a psychiatrist and later they told him he was 
to be subjected to reclassification proceedings. He was given an op• 
portunity to submit his resignation, and did so. In the early pa.rt of 
April 1944 he received letters telling him his mother's health had 
become worse and that she had to l:ul.ve an operation. His father had not 
been working regularly and could not afford to pay for the operation. 
Accused knew if he could get home there were "ways he could get the 
money". He did not.think h& could get an emergency leave because of 
his record, so he went home without any authority. His mother went 
to a hospital on 15 May 1944 and when he knew the operation,was 
successful he turned himself into proper authorities. The hospital 
and medical bills were around $295 {R. 8). . . 
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By agreement a telegram from the superintendent of the 

Fitkin iiemorial Hospital stating that the hospital bill of Anna 

McBride, who was admitted on 14 May, in amount of $85 had been 

paid in full. Also by agreement there was received in evidence 

a report by Captain M. M. Yavarow, M.C., dated 14 January 1944, 

~ta.ting that accused "has a definite history of Anoxia and Bends 

in the low pressure chamber" and'recommending that he be reclassi­

fied and transferred to an organization where flights are limited 

to an altitude of 101000 fee~ (R. 10, 11; Exs. A, B). 


5. The evidence conclusively shows that accused absented 

himself from his post and duties at Mountain Home Army Air Field 

from 13 April 1944 until he returned to military control at Fort 

Jay, New York, on 22 May 1944. 


6. War Department records show that accused is 23 years or 

age. He graduated from high school and attended Monmouth Junior 

College for one year. He entered military service 9 September 1942 

as an air cadet, and after completing the Flying Training Command 

course of instruction at George Field, Illinois, was appsinted 

second lieutenant, Army of the United States, on JO June 1943. 


7. The court was legally constituted and had jurisdiction 

of the person and the offense. No errors injuriously affecting the 


-substantial 	rights of the accused were committed during thei-ctrial. 
In the opinion of the Board of Review the record or trial is legally 
sufficient to support the findings of guilty, to support the sentence 
as approved by the reviewing authority and to warrant confirmation of 
the sentence. Dismissal is authorized upon conviction of a violation 
of Article of War 61. ,.. 

:a.z ,Judge Advocate,~,;;;pi Judge Advocate, 
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SPJGV 
CM 259~.57-· 

... :~·...: ...·~- _:., 

1st Ind. 

War Department, J .A.G.o., S ~ _To the Secretary ot War.AUG 1944 
l. Herewith transmitted tor the action of the President are 

the record of trial and the opinion of the Board ot Review in the 
casa of Second Lieutenant John J. mcBride, Jr. (0-807016), Air Corps. 

2. I concur in the opinion of the Board ot Review that the 
record of trial is legally suf'ficient to support the findings ot . 
guilty, to support the sentence as approved by the reviewing authority 
and to warrant confirmation of the·sentence. I recommend that the 
sentence as approved by the reviewing authority be confirmed but that 
the forfeitures be remitted and that the sentence as thus modified be 
carried into execution. 

. 
.3. Inclosed are a draft ot a letter for·your signature, trans­

mitting the record to the President for his action, and a form ot 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

,> 	 .._~-~·--·~--"-­

Jqron C~ Cramer, 
Major General, 

3 	Incls. The Judge Advocate General. 
Incl.1-Record ot trial. 
Incl.2-Dft ltr for sig S/W.
Incl.3-Form or action. 

(Sentence as approved by reviewing authority confirmed but 

forfeitures remitted. G.C .M.O. 474, 1 Sep 1944) 
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WAR DEPARTMENT 
..Army Service Forces . 

In the Office of The Judge Advocate General 
Yfoshington, D. c. (329) 

SPJGK 
CM 259420 

11 JUL 1944 · 

UNITED.STATES 	 ) 97th Infantry Division 
) 

v. 	' ) Trial by G.C.M• ., convened at Fort 
) Leonard Wood, 1tl.ssouri, 4 July 

First Lieutenant JOim ) 1944. Dismissal. 
JOSEPH CARROLL (0-411006 ), ) 
Infantry. ) 

--------------------~--------­OPINION of the BOARD OF REVIEW' 
LYON, MOYSE and SONENFIELD, Judge Advooa.tes. 

----~---~-------------------­
1. The record of trial in the case of the officer named a.bove has 

been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifications a 

CHA.RGEa Violation 	of the 95th Article of War. 

Specification la In that 1st Lt John Joseph Carroll, 2lld 
Batta.lion, 387th Infantry, did, a.t Fort Leonard Wood, 
Mo. on or a.bout 16 cTUll8 1944, with intent to deceive 
Seooild ~ Ordnance Inspection Team B, wrongfully direct 
Sergeant Zeb V. Costner Jr. Company 11:.a", 387th Infantry, 
to falsify the identification of four United States one­
quarter.ton tr:uoks (4x4) assigned to Company_"H", 387th 

· Infantry, by painting over the identification numbers. 
~ l~tters appearing upon the bumpers of. said truoka and. 
.by removing; the hoods and .serial ,numbers of said .trucks •. 

Speoi:f'ioation 2 a In that 1st Lt. John Joseph Carroll, 2nd 
Battalion, 387th Infantry, did, at Fort Leonard Wood, lb., 
on or about 16 J\me 1944, wi. th intent to deoeive Seoo?ld 

• 	Arm¥ Ordnance Inspection Team B, wrongfully direct and 
cause Corporal Thomae G•. Jernigan, Beadqua.rtera Company, 
2lld Battalion, 387th Infantry, t~ paint over the identi• 
!'ication numbers and letters appearing upon the bumper 
or a thited States one-quarter ton truok (4x4) a.aaigned 
to Company "H4', 387th Infantry, so as to erue the 
identity ot. said truck.. · 

He pleaded guilty to the Speo1£1cations and not guilty 
to a 'Violation of Article of War 95 but guilty of a violation ot 
Article ot Wa.r 96. He was fo\md guilty u oha.rged. No evidence 
of previous con'Victions wa.s introduced. He, waa aentenoed to be 
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dismissed the service. The reviewing authority approved the aentenoe 
and forwarded the record of trial tor aotion under Article ot War 48. 

3. Evidence. 

The undisputed evidenoe clearly showa that the aocused waa the lbtor 

Officer of the Secom Battalion, 387th Infantry, 97th In£antry Division, 

Fort Leonard Wood., Missouri. The motor vehicles of that battalion were 

to be inspected by Seoond .Arm:, Inspection Team Bon 16 June 1944. 1he 

vehicles to be inspected inoluded the vehicles of the lettered companies 

and five vehicles from Headquarters Comp~, Secolld Battalion. In the 

order ot inspection the vehicles.of the lettered ~ompanies were to be in­

spected prior to those ot the Headquarters Compaey. There were tour 

vehicles in the Headquarters Company which ~ accused was afraid would 

not pass the inspection. On 16 June 1944 accused accordingl;y instructed 

Sergeant Zeb V. Costner., Jr• ., the transportation sergeant ot CompaJJy B. 

to observe the vehicles ot Compaey- R receiving· the fewest "gigs" in the 


· 	inspection and when the;y were returned to the motor pool to start painting 
out their bumpers and changing the hoods am. seJJd them ba.ok to the inspec­
tion line (R. 6.,6). On the following day., accused ordered another soldier 
to remove the hoods trom tour SeooJJd Battalion Hea.dqua.rters Company jeeps~ 
In a.ccordance with the orders ot accused, this soldier removed the bolts 
a.s directed and. placed the:in underneath the steering wheels of the par­

ticular vehioles. On the same da;r orders were given to oertain enlisted 


· men 	of CompaJJy ·H to take tour jeepa from the H Company line to the Head­
quarters C_ompa.ny line. At that time the Comp~ H 'T8hicles had been in­
speoted. Bead.quarters Company vehicles had not been inspeoted but were 
being placed in readiness for the inapeotion (R. 11-16 ). Acouaed ordered · 
Corporal Thomas G. Jernigan., Seoond Batta.lion motor sergeant., to paint 
over the letter ";at'· on the bumpers ot a Company H jeep whioh wa.1 at that 
tim on Headquarters Compe.ey- inspection line. The bumper he.d been newly 
repainted within the week prior to this incident and there was no occasion 
tor repainting. While Corporal Jernigan was painting the bumper ot this 
vehicle., in aooorda.noe with the directiou ot the aoouaed., Captatn F.dwin 
P. Kanad;y,. o0IIIIl&llding officer ot Ii,adqua.rtera Compa.ey., SeooJJd Battalion, 
appeared on the soe~e and asked wha.t he was doing. Corporal Jernigan 
replied that he was painting the bumper as ordered by the aooused. Captain 
Kanady then called the a.ocused a.JJd requested an explanation. Thereupon a.o• 
cused stated., in ef'fect., that several R Company vehicles would have to be 
substituted tor Headquarters Company vehicles because vehicles ot th., Bead­
quarters Company would not pass inspection (R. 7•10J Pros. Ex. 1). 

Defense. 

The defense offered in evidence an extract copy· ot War Department., A.G.O • 
. Form No. 66-1, whioh shows the Jll8llll8r ot the performance oi' accused's duties 

trom lfa.rch 1941 to June 1944 with ratings varying :t'rom "Satisfactory" to 

0 Exoellent". It a.lao appears upon the form. that aooused had suooess.tully 
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completed several courses of' instruction in motor maintenance. The ac­
cused testified in his own behalf. li'rom his testimony it appears that 
he enlisted in the 131st Infantry, 33rd. Division National Guard, 20 
August 1928, and continued to serve with that organization until he was 
discharged in the grade ot :t"'irst sergeant on 4 Ma.roh 1941 in order to 
accept a comnission as second lieutenant. He was then assigned to 
Company G of' the 131st Infantry, and served as a platoon leader and 
company motor officer. He stated that he had successfully completed 
motor oourses at the Fort Weyne Quartermast6r Supply Depot, tl1e Officers' 
Motor Kaintena.noe Corps at Fort Benning, Georgia, and at the Normoyle 
Motor .Baae, San Antonio, Texas. Accused stated that he ap:?lied fer · 
parachute training and was ·at one time assigned to the 606th Parachute 
Infantry, Fort Bonning, Georgia, but that he failed to qualify f'or this 
branch .of' the service, and was retur.ned to the :33rd Division which was 
later iua.otivated. AocuseC:. stated that throughout his military service 
he had never been in any kind of ditticulty with the military or civilian 
authorities and that he had never been punished under Article of War 104:. 

4. It is clear from the undisputed evidence in this case that the 
accused deliberately and carefully evolved a plan or sehem.e, the purpose 
of whieh was to deoeive his military superiors in the course ot an of'f'icial 
i~peotion of motor vehicles over which aooused exercised supervisory con­
trol. It is likewise clearly-established that accused, in :1'11rtheranoe 
of this plan to deceive, ordered enlisted personnel under his oontrol 
to execute the mechanics of his plan. But for the timely intervention 
of Captain Kanady the scheme would in all probability ha.ve been success­
ful and thus have defeated the very purpoa e of the inspeotion. For an 
o.t'fioer to conooot and order enlisted men under. his control to carry out 
suoh a premeditated scheme and deception is obviously a violation ot 
Article of War 95. (C}l 237521) 

5. We.r Department records show that aooused is 32 years old._ Be 
was graduated from St• .Patrick's Aoadeicy, Chicago, Illinois, in 1928. 
In August of that year he enlisted in Company L, 13_lst Infantry, 33rd ' 
National Guard Division. He had continuous service in that organfza­
tion until he was discharged in the grade of first sGrgeant 4 14aroh 
_1941 to accept appointment as a seoo:cd lieute"l.ant, Infantry, Army or 
the United States. On 24 March 1942 he we.a p~omoted to first 11eutenan1;, 
.Armf of the United States, to ds.te and rank from 1 February 1942. Upo~ _ 
his request he was-assigned to the· 506th Parachute Infantry, Camp ·roombs, 
Toccoa, Georgia, 27 Jul~ 1942. During his commissioned service aooused 
successfully completed several serviee schools instructing in motoi­
lllAintenano'9. 

6. The court was legally constituted and had jurisdiotion of the 
person and the offenses. No errors injuriously affecting the substan­
tial rights of the accused were comnitted during the trial. In the 
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opinion of the Boa.rd 0£ Review the reoord ot trial is legally sufficient 
to support the findings of guilty and the sentenoe and to warrant con­
firmation of the sentence. Dismissal is mandatory upon conviction ot 
a violation of Article ot War 95. · 
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1st Im. 

"riar Department, J.A.G.o., ·2 ALG 1944 - Xo the Seoretary of War. 

1. Herewith transmitted for the e.otion of the President are the 
record of tri!\.l and the opinion of the Board ot Review in the oa.ae of 
First Lieutenant John Joseph Carroll (0-411006 ), Infantry. 

2. I c.onllUl" in the opinion ot the Boa.rd of Review that the reoord 
ot trial is legally sufficient to support the findings of guilty and 
the sentence and to warrant oonfirma.tion of the sentell.Oe. I recommend 
that the sentence be confirmed. and oarried into execution. 

3. Inclosed are a draft ot a letter for your signature trans­
mitting the record to the Preddent tor his aotion a.Jld'a form.of E:x:eou­
tive action designed to carry into effeot the reoommend.ation herein.above 
made, should suoh action meet with approval. · 

~~-~- ' 
. Myron c. Cramer, 

Ma.jar General, 
3 	Inola. nu,' Judge Advocate General. 

Inol.l•Reoord ot trial. 
Inol.2-Dra:f't of ltr. for 

aig. Seo. of War. 

Inol.3-Form,of Ex. action•. 


(Sentence confirmed. o.c.M.O. 456, 26 Aug 1944) 

• 
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11AR D.EPARTr.IBl~T 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington., D. c. (335) 

SPJGN 
.CM 259422 

Z l 	 JUL 1944 
UNITED STATES 	 ) llTH AF.MORED DIVISION 

) 
v. 	 ) Trial by G.C.M•., convened at 

) Camp Cooke., California., 13 
Second Lieutenant BRUCE ) Jlllle 1944. Dismissal• 

. W. CLOSSON ( 0-1823705)., ) 

6o6 Tank Destroyer Bat­ ) 

talion. ) 


OPINION of the BOARD OF REVTh-W 
LIPSC01.ffi., SYKES and GOLDEN., Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this.,· its opinion., to The 
Jlldge Advocate General • 
• 

2. The accused was.tried upon the following Charge and Speci­
fication: 

CHAIDE: Violation of the 95th Article·o.t Vfar. 

Specification: In that Second Lieutenant Bruce w. 
· 	 Closson, Headquarters., 6o6th Tank Destroyer Bat­

talion., did., at iJaco; Texas., on or about 26 February 
1944, unlawfully enter _into a bigamous marriage with 
Miss E.velyn Schenck, he., then having a wife., Mrs. 

, Gertrude I. Closson., living and·not divorced. 

He pleaded not guilty to and was found guilty of the Charge and its 
Specification. He "Vlas sentenced to be dismissed the service. '.l.'he 
reviewing authority approved the sentence ·anci forwarded the record 
of trial for action under Article of War 48. 

J. '.i.'he evidence for the prosecution shows that the accused on 
26 February 1944 married Miss E.'valyn Schenck at \'fo~o, Texas., while 
his wife, Mrs. -Gertrude Irene Closson, whom he had married on l September 
1937, 'was still living. His first marriage had not been dissolved either 
by divorce or annulment. 'l'hese facts were established by the testimony 
of Miss Schenck and Mrs. Closson, by certified copies of the two executed 
marriage licenses and by a certified copy of the application for the 
second marriage license which bears the accused's signature (R. 6., ?-8; 
Pros. Ex: .. 1~3) • 

. . . 
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4. 'l'he evidence for the defense shows that a former ccmpany 
commander of the accused considered him an excellent officer. Mrs. 
Closson testified that the accused had been a good husband who did not 
drink to excess or·associate with other women. A certified copy of a 
decree of annul.'llent, dated 6 June 1944, of the Superior Court of . 
California for San Diego County, which declared the accused's marriage 
to Miss Schenck •null and void• from the.date of the decree, was ad­
mitted into evidence (R. 8-10, 11; Def. Ex. A). 

The accused, after explanation of his rights as a witness, testi­
fied that on the evening and night of 26 February 1944 he was so · 
intoxicated that he had no recollection of obtaining the license or 
the perfonnance of the ceremony, but that he awoke the next morning 
in a hotel room with Miss Schenck who thereafter on 4 March 1944 
accompanied him to San Diego, California, in his automobile. She 
visited some of her relatives and he reported to cmnp without dis­
cussing with her the procurement of an annulment. He had not sought 
legal advice in Waco, 'fexas, because he was unacquainted with any at­
torney there and had brought Miss Schenck to California where he lmew 
attorneys who would assist him. The delay in securing the annulment' · 
had been occasioned by his difficulty in locating Miss Schenck after he 
had reported to camp. .'.l'he annulment had been secured at his expense 
(R. 12-24). 

5. In rebuttal the prosecution recalled Miss Schenck who related 
the accused's two months• courtship and the details of the marriage 
and the preliminaries thereto during all of which she vehemently asserted 
that the accused was sober. The accused had informed her that he had · 
been divorced for about three years and she did not learn that such 
statement was untrue until about five days after they had arrived in 
California ·(R. 24-31). · 

6. The Specification alleges that the accused at Waco, ·Texas, on 
or about ·26 February 1944 unlawfully entered into a bigamous marriage 
with Miss :E.'velyn Schenck while he had a wife, Mrs. Gertrude I. Closson, 
i'IIlO was J.ivj,ng.and undivorced. The offense alleged is that of bigamy 
which has long been recognized as an offense under both the 95th and 
96th Articles of War (CM 245Z78, (1944) 3 Bull JAG 150). 

The prosecution's evidence shows beyond a reasonable doubt the 
accused's guilt as alleged. His asserted defense of intoxication on 
the occasion of the second marriage is.both weak and nebulous when 
contrasted with the direct testimony to the contrary of Miss Schenck 
who the court within its province elected to believe. The contraction 
of a bigamous marriage is certainly conduct unbecoming an officer and . 
a gentleman. Neither an expeditious nor a tardy annulment is a defense 
to the crime-. The evidence, therefore, beyond a reasonable doubt es­
tablishes every essential element·of the offense alleged and fully 
supports the court's findings of guilty of the Charge and its Speoi-.
fication. · · 
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7 •... 'l'he accused is about 30 years of age. 'l'.l:i.e War Department 
records show that'he has·had enlisted service from 11 January 1933 
to 10 January 1936 and from 20 May 1942 until 11 February 1943 when he 
was commissioned a second lieutenant upon completion of Officer Candi­
date School and that he has had active duty as an officer since the 
latter date. · ''·' · · 

8. ·. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial.· For the reasons stated tl!e Board of Review is of the 
opinion:that the record of trial is legally sufficient to support the 
findings·, of''~ty 'of ·the Charge and its Specifications. and the sen­
-terice., and to warrant confirmati_on thereof. Dismissal is mandatory 
upon conviction of a.violation of Article of War 95. 

·~!,~.Advocate, 

~~,~dvocate. 

--~;.4.liff~ Judge Advocate. 
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SPJGN 
CM 259422 

1st Ind. 

War Department., J.A.G.O•., 	 - 'l'.o the Secretary of W'ar. 
11 AUG 1944 

1. Herewith transmitted for the action of the President are 

the re.cord of trial and the opinion of the Boarcl of Review in the 

case of Secord Lieutenant Bruce w. Closson (0-1823705) 1 606th Taruc 

Destroyer Battalion. · 


2. I concur in the .opinion of the Board of Review that the re­
cord of trial is legally sufficient to support the findings and the 
sentence and to warrant con.f'irmation thereof. I recommend that the 
sentence of dismissal be confirimd and ordered executed. 

3. Inclosed are a draft of a letter for y~ ,stgri"ature., trans­
mitting the record to the President for hiw"ictioh., and a form of 
Executive action designed to carry into effect the .foregoing recom­
mendatl.on., should such action meet with approval. 

, ... 

lzyron c. Cramer., 

Major General., 


The Judge Advocate General. 


3 	Incls. 
Incl l - ·Record of trial. 
Incl 2 - Dft. of ltr. for 

sig .. Sec.- of War. 

Incl 3 - Form of Executive · 


action 


.(Sentence confirmed, but execution su.spended. G.C.M.O. 506;· ·22 Sep· 1944) 
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WAR DEPARTMENT 
Army Service Forces (339)In the Office of The Judge Advocate General 

· Washington, n. c. 

SPJGQ 

CM 259459 26 'AUG 194~ 


UNITED STATES ) SEVENTH SERVICE COMMAND 
',. ' ) ARMY SERVICE FORCES 

v. .) 
) Trial by G.C.M., convened at 

First Lieutenant JAMES c. ) Fort Francis E. Warren, Wyoming,_ 
!irACFARLANE (0-1579962), ) .30 June 1944. Dismissal. 
Q..~C, Officers Replacement ) 
Pool. · ) 

OPDIION of the BOA.RD OF REVIEW 
· GAMBRELL, FREDERICK and ANDERSOM, Judge Advocates. 

. 1~ The record of trial in the case of the officer named above 
has been.examined by-the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. · . 

2. The accused was tried upon the following Charges and Specifi ­
cations: :· · 

CHARGE I: Violation of the 61st Article of War• 

. Specification: In· that 1st Lt. James c. MacFarlane, Qbi!C, Qll Officers 
Replacement Pool, Army Servi~e Fqrces Training Center, Fort 
Francis E. Warren, Wyoming, did, without proJBr leave, absent 
himself from his station at Fort Francis E. Warren, Wyoming, from 
ab(?ut 11 June 1944 to about 1.3 June 1944. 

CHARGE. II:· Violation of the 95th Article o:f War: 

Specification 1: In that 1st Lt. James c. Ma.cFarlane, QMC, QM 
Officers Replacement Pool, Arrrry Service Forces Training Ce~ter, 
Fort E'rancis E. Warren., Wyoming, did, at Cheyenne, Wyoming, on 

-or about 23 May 1944,w.1.th intent to defraud wrongfu~ and un­
lawf'ully. make· and utter to the Plains Hotel, a certain check, 
in words and .figures as follows., to wit: 

http:1944,w.1.th
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May 23 1944 

_N:.:.:a::.ti~o~n=a=-l....;B;;.;::a::.:ank:o.,....o;:.,f....._D'""e"""tr..o=i-t__of Detroit. Mich, 

Name of Bank Tom 


PAY TO~ 
ORDER OF Plains Hotel $10,0Q 

Ten and noh.oo- - - - - - - - - - - - - - - - - DOLIARS 
For value received, I represent that above amount is on deposit 
in said Bank or Trust Company in my name., is free from claims and 
subject to this check. · 

0-1579962 
{Sgd) James CI }JacFarlane 

1st Lt. Qt(CForm B-1-Prairie 

Publishing Co., Casper 


Q\ffiP - Ft. ,iarren, Wyo. 


and by means thereof, did, fraudulently obtain from the Plains 
Hotel $10, lawful money of the United States, he the said 1st Lt. 
James c. llacFarlane, then well lmow.i.ng that he did not have and 
not intending that he should have sufficient funds in the National 
Bank of Detroit. for the .payment of said check. ,,.· 

Specification 2: (Finding of not guiltzy-). 

Specification 3: In that 1st Lt. James c~· Ma.cl<'arlane, QMC, QM Of­
ficers Replacement Pool, Ancy Service Forces Training Center, 
Fort Francis E. Warren, Wyoming, did, at Cheyenne, Wyoming, on 
or about 11 June 1944, wrongfully drink intoxicating liquor with 
Corporal Alan M. Cohn and Private Boyd, enlisted men in the Army 
of the United States. 

Specification 4: In that 1st Lt. James c. MacFarlane, QMC, QM Of­
. ficers Replacement Pool, Army.Service Forces Training Center, 

Fort Francis E. Warren, Wyoming, was at Cheyenne, Wyoming, on 
or about 10 June 1944, drunk and disorderly- in uniform. 

CHARGE III: Violation of the 96th Article of War. 

Specification: · In that lat Lt•. James c. MacFarlane, ~lC, QM 0:t­
. ficers Replacement Pool, Ancy Service Forces Training Center, 
Fort Fran~is E. Warren, Wyoming, did, at Cheyenne, Wyoming, on 
or about 11 June 1944, wrongfu~ render himself unfit for duty 
by the excessive use of intoxicating liquor. 

- 2 ­
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He pleaded guilty to Charge I and its Specification but not guilty to 
Charges II and III, respectively, and to each respective Specification 
tr ereunder. He was found 'guilty of all three of the Charges and of the 
,-:ipecifications thereunder, excepting Specification 2 of Charge II and 
excepting the words "and disorderly" in Specification 4 of Charge II. 
N,,) evidence of previous convictions was introduced at the trial. He was 
sentenced to be dismissed the service and to total forfeitures. The 
reviewing authority approved the sentence, remitted the forfeitures and 
forwarded the record of,trial for action under Article of War 48. 

3. The l~gally competent evidence for the prosecution is summarized 
as follows: 

Charge I - A.Yf. 61 (AWOL) Specification: Supporting accused's 
plea of guilt-J, the prosecution introduced a duly authentica:ted extract 
copy of the 'T'ornir,lg report of the Qr.IC, Officers Replacement Pool, ASFTC, 
Fort Francis E. Warren, Wyoming, submitted at that post, vrherein it was 
established that accused, then a member of that organization, was AUOL 
at noon on 11 June 1944 (Pros. Ex. l) • Captain Edward J. A.dler, QHC, 
Commanding Officer of Training Company No• .34 (R. 6) to which accused 
was then attached (R. 9)testified that the latter was assigned to "duty 
officer" of that Company from noon, 11 June 1944 (Sunday) to noon 12 June 
1944 (l.ionday) and that this assignment had been posted on the company of­
ficers' duty roster on 7 June (Pros. Ex. 2; R. 8). Accused not only did 
not report for duty at noon on Sunday, 11 June 1944 but v~s not present 
for duty on the following Monday or Tuesday, 12 and 13 June 1944 (R. 9-10). 
Captain Adler had not given him permission to be absent during that period. 
(R., 9). • A cow of the duty officers I roster for 11 June 1944 showing an 
entry assigning accused to duty on that date was received in evidence ­
(R. 8; Pros. Ex. 2). Captain Ho-ward c. Stallings, c.o. of the 9th Training 
Battalion, which includes Training Company No• .34 (R. ll), was unsuccessful 
in his.efforts to locate accused (aboutJ2:15 on Sunday ll June 1944) for 
the purpose of relie'ri:ng Lieutenant George Coon, his predecessor .as duty 
offirer. Captain Stallings did not see him until twelve. thirty a.m. on 
13 June 1944 (R. 12) when he placed him in arrest in quarters (R. 46). 
Captain Stallings at no time authorized accused to be absent during the 
period from 11 June .to 13 June 1944 (R. 1.3). ' 

. Charge II - Specification l (make and utter worthless check): 
On 23 ..iay 1944 R. L. Whitesides, the manager of the Plains Hotel in Cheyenne, 
Wyoming, personally cashed a $10 check :for accused who presented it in 
person. The check was drawn on the National Bank of Detroit., dated 2.3 
May 1944, ,payable to the Plains Hotel and signed by accused (R. 25). 1'ir. 
•ihitesides gave a.ccused the :;:;10 in cash and deposited the check in the 
American National Bank in Cheyenne. About a week later it was returned 
with the notation thereon "account closed" (R. 26) • 

• 

It was stipulated on the r8cord that if Leo Trocke were present 
in court he would testify in substance that he is the cashier of the National 
Bank o:r Detroit,,and that accused maintains a commercial checking account 
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. in said bank; an,l that at the time of presenwtion ·of a certain check 
dated .2J 4iy 1944 on the National Bank of Detroit, 1'1lichigan, payable 
to the J:lJ.ains Hotel in the amount of $10., signed "James c. i:.::acFarlane, 
1st Lt•. 9J-.:c 11 ., James -c., ?!.a.cfarlane had insufficient .funds on deposit,~ 
said bank to cover said check (R. 43). , : · · 

Accused., after proper warning of his rights, voluntarily gave 

a written and svrorn statement dated 16 June 1944 (R. 45; 1ros. Ex. 5) to 

the investigating officer in this case., so much of which as is pertinent· 

reads as follows: 


11 I came to Fort Francis E. Warren about 25 Ll'ay 1944. I wrote 
several checks., including two to the Plains Hotel for ten 
dollars each prior to the 1st of June.· These checks were 

· written on a Detroit bank. l!y thought at the time of writing 
them was that when I got my pay on 1.fay Jlst I could wire money 
to the bank sufficient to cover them. On the night when I got 
my pay I was down at the Plains Bar. While I -was there I had 
my billfold in rey raincoat pocket. I left my raincoat in the 
lobby. I had some loose bills and money in my pocket which 
d.idn I t a'!lount to much., but which I was using to pay for .rrJY drinks 
there. That night I re turned to the fort and left my raincoat 
in the Plains. The next day I went do'wn and my raincoat was there., 
but the wallet was gone. 1be wallet contained practically my 
whole month's pay. All the money that I had left was a little 
loose change in my pocket. I had intended to send a wire covering 
those checks., but hadn I t gotten it done, and after my wallet was 
gone I didn't have enough money to do it. I went to the Red Cross 
and tried to borrow m,mey to cover these checks, but was unable 
to do so. From that time on I was very worried as to what was 
going to happen to me because of the checks. On Saturday., 10 
June 1944., when I went downtown to Cheyenne I was very worried 
about these checks. I started drinking. I went to the Mayflower 
and the ·Plains, and after drinking in several places I finally 
ended up at the Frontier Bar. 11 

The original check was not introduced in evidence but a cow of it made 
from the orig1nal in the office of the Plains Hotel was introduced (R. 26, 
Pros. Ex. 3). This was explained by :t.:rr. Nitchie., the assistant manager of 
the hotel, who testified that "two days ago 11 he delivered the original of the 
check in question to an unidentified sergeant who, as agent of accused, pre­
sented a letter of authorization and gave him (Er. Nitchie) (~10 in cash to 
redeem the check (R·. J0-57). Accused as a 1·titness in his own behalf admitted 
that when he cave this check to the hotel on 2J !Jay 1944 he had no know­
ledge of the standing of his account•in the drawee bank nor whether or 
not there were sufficient.funds in his account to cover it (R. 5?). 

Charge II - A;iv. 95; Specifications J and 4 (drink intoxicatin(; 

liquor with enlisted men; drunk in uniform). Corporal Alan l.I. Cohn., 
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Headquarters Company, ASFTC, at Fort rfarren (R. 16), met accused for the first 
time on 10 ·June 1944, at about 11:30 p.m. in the bar of the Frontier Hotel, 
Cheyenne, Wyoming. Witness was drinking with his friends, Corporal Trustin 
B. Boyd and Private Francis A. Eheim, at -the time. Accused joined them 
(R. 16) and drank with them (R. 17). He had been drinking sufficiently 

.so 	that it was noticeable. His voice was peculiar (R. 20). He was neither 

loud nor disorderly (R. 21) and was not intoxicated (R. 22) •. 


· Major John s.-Hanson, QMC, Headquarters ASFTC, Fort Uarren, also 

saw accused about 10:45 p.m. on 10 June 1944 at the same bar (R. 37-38) · 

which was c.ro'Wded with both officers and enlisted men (R. 39). The ac­

cused· "bumped inton witness and the latter, upon noticing that one of the 

bars on accused's uniform blouse was hanging loose, called his attention 

to it by remarld.ng, "Lieutenant you are going to be deranked if you don't 

watch out". Accused told witness "he didn't give a dam 'Whether he was or 

not" (R. JS). He further stated that Fort ·.1arren was "a hell of a place 

to be". It was obvious from his language that he had been drinking heavily 

(R. 38) and witness believes accused was drunk because he ":las unsteady on 

his feet (R. 40). -Witness talked with. him about ten minutes (R. 39). 


·'Private Eheim also saw accused at the bar of the Frontier Hotel 

on Saturday night, 10 June. In his group were his wife, Corporal Cohn 


. and Private Boyd. Accused joined and drank vd.th them (R. 41). He was 
drunk at the ·time_{R.·42). "itness bases this opinion on the conversation 
of accused (R. 42). 'lhe bar was crowded with both officers and enlisted 
men but the officers were in groups here and there (R. 43). 

Cbarge III - A.W~6(rendering:himself unfit for duty by the excessive 
use of intoxicating liquor). In addition to such of the evidence herein­
before discussed as inay.hav, a bearing on this Charge and its Specification, 
the following evidence was adduced. About 10:30 o'clock Tuesday morning 
(1.3 June 1944) Captain Adler~informed accused, in the latter's room at 

B.O.Q., Fort Warren, that·the Reg:lmen_i:a:L C__<?mmander_desired_to_see him at 

once. The accused stated that he was not physically :f'it and requested 

Captain Adler to .so advise the Regimental Commander (R. 9). 'I'b.e accused 

was examined professionally by Captain Milton B. Jacobson, Medical Corps, 

the same da:y and told_. the latter that he had been on a "binge" for .four 

days {R. 35). · Captain Jacobson's diagnosis was that accused was suffering 

trom "acute alcoholism'' (R. 35). He admitted that he could not say with 

·certainty when the condition began and admitted that it was possible that 

accused ·could have been in condition ·for duty on 11 June, but expressed 

the opinion that it was improbab;e CR., 36). 


4. Evidence for the· defense_: · 

:As a defense witness Private Boyd testified that he saw accused, 

with whom he was slightly. ac(lll.ainted, in the bar of the Frontier Hotel on 

Saturday night, 10 June 1944 \R. 47) at about 11 p.m. Witness was with 

Corporal Cohn {R. 47-48). He had drinks with accused (R. ,51) up until 
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r::idnight and engaged him in'general conversation. During that period 
he (the accused) was in no way disorderly and was not drunk. "I wouldn't 
say he was drunk anq I wouldn't say he -was sober" (R. 48). There were 
three enlisted mert, one with his wife, in the crowd. Witness invited ac­
cused to·his home when the bar closed and drove him over in his car (E. 49). 
They all had "some night caps" when they r;ot to his house (R. 51). Ac­
cused stayed at Boyd's home overnight and ,·r.i.tness saw him the next morning 
(Sunday) getting breakfast and reading the paper about n:oo a.m. He 
then ,vas sober and .fit for duty (Ji. ·49-52). Witness le.ft shortly after 
that and accused said he was.going to take a nap (R. 49). Witness re­
turned at about 5:.30 that afternoon and accuseif was still there "and we 
ail had some drinks together"(R. 52). That night {Sunday} he and ac­
cused went out to the "State Line" where they drank beer (R. 52). Ac..: 
cused asked witness to call him the next morning (r-fonday) before he left 
so he could drive out to the Fort. This Private Boyd neglected to do 
(R. 49-50) and when he returned about 5(30 p.m. ilonday evening (12 June) . 
accused was still there. Accused was sober. Witness then drove hi."ru to the 
Frontier Hotel and left him (R. 50). 

Having been properly advised in open court by the law member of 

his rights as a 'Witness in his om behalf accused elected to be sworn 

as a witness (R. 53) and testified substantially as followsc 


Accused ,rorked for the National Bank or Detroit (bank upon which 
checks in question "Were dra-wn) for 4½ years immediately preceding his . 
entry into the Am.y (R. 53-54). He has continuously maintained a checking 
account w1th this bank, usually having his pay check sent directly there 
for deposit (R. 54). All statements pertaining to his account were sent 
to the home of his parents in Detroit and, as a consequence, he did not 
knOW' at any given time just how much money he had on deposit (R. 54). 
He could only estimate. °When he made and uttered the t10 check to the 
Plains Hotel on 23 May he had no lmowledge of the amount of his bank , 
account and did not ¼now whether or not he had sufficient money on deposit 
to pay it (R~_5?). Since he had worked there and everyone lmew him, the ; 
bank had, on previous occasions, honored checks for him when he did not 
have sufficient funds on deposit to cover them (R. 5?). He had no specific 
arrangement with the bank (R. 6?) but he fully believed the check would 
be paid (R.· 57). He had no intent to defraud the hotel (R. 57). Accused 
drew partial pay for May 19,44 before leaving his former st.a tion and spent 
this in moving to _Fort Warren at the time he was transferred in the latter 
part of May (R. 56, 5?). 'flhen he was notified that the check in question 
had been returned by the bank unpaid, he went to tl}e Red Cross and en­
deavore9, to borrow money with which to take it up lR. 5?). He.·did not 
succeed in this effort but did subsequently secure: the money, and paid 
the check (R. 57). · . · 

1• 

Accused di.d not like 1 t when he was transferred to the Quarter-·· 

master Pool at Fort Warren (R. 56). 
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,, . ·.He arrived at 'the.Frontier Hotel Bar at about 10:30 o'clock 

on the night of 10 June 1944 (R. 57). iircen he got there he saw Private 

~oyd, ·kith whom ~e was acquainted (R. 57-58) •. He drank liquor during · 

the night but was not drunk or disorderly (R. 58). When the bar closed 

he, ;·rent to the home of .Private Boyd, at the latter's invitation (R. 58). · 

He did not consider tha,t there :was azwthing out of ·the way in his doing 

this, because· it was not a .public place and was "just an invitation ·from 

an individual to another ind:i.vidual" (R. 58). All of accused's previous 

service :1ad been at air bases, where it was· customary for officers and 

enlisted men to fr.2.ternize together and where it was not unconunon for 

them to have a. drink together (R. 56). 


Accused slept at the home of :Private Boyd until about 11:00 

o'clock Sunday ~orning, 11 June 1944 (R. 58). He knew he was supposed·. 

to ·go on duty as the duty officer of his organization at 12:00 o'clock 

and tried to reech ½.C"U.tenant Coon (officer whom he was to relieve) by 

telephone (R. 58). Being unable to contact Lieu tenant Coon, he left word 

for him hot to worry, that he would be out shortly (R. · 58). Accused 

then ate and, bein~·.tired,·decided he would just rest a few more minutes 

{n. 58). ·· He returned to bed and again went to sleep. No one awakened · 
h~:' and he slept until about 5,:;o p.m. (R. 58). He knew when he woke up . 
this seconc.l time that he would be classified as AWOL, but the damage was . 
already done (R. 59). ·, He intended then to r,et, back to camp by midnight., 
·but did' not :request Doyd .to take him (R. 59). He did request, however, thr.t 
Boyd &waken him tl)e next morning early onouc;h to enable him to get to camp 
in . time for duty CR, 59). .Boyd failed to do this and it was "up in the 
morning" when he·vroke up-(12 June), and he decided that he had bettar wait 
until ovening.befo:re returning to camp (R. 59), Alco, he had misplaced his 
hat.and could not SP out on the etroet until ho hnd found it, 'Which he did 
later during tho day (lt. ·59). He vm.1 driven bnck to town the night of l2 
June by :lriva.to Boyd and from there to camp by a peri,on he met ~t the 
Frontier Hotel. :.J 

A~ou1111d. ~@ not phylilioAlly inoAptioi't;n tfld for W0:rk on ll Jun• 
1944, oithrn• M _th.~ r@tmlt ot 1xquD1v@ drinkin~ or .trom oth@r 01m1u, And 
could htwo ve:rfomed. hie dut:Ln rn. 60). · 

On orou•eXlJ.min~tion ~nd durins @Mmln~tion by tho court, AO• 
ouud nw~d th~.t ho h~d no knowl@d~• ilwt he did not rmvo nuttio:l.ont 1'und1 
ond1podt to pAy tho ahiiok whiah h@ cAve the PJA1rio Hotel until h@ wiu1 
not1.rhct on :Z. Juni-:_·1944, wt th@ ah@ok Md b@en r11tm•n@d un~id (R, 60) ~ 

. Junt tar tor h@ 1tliiht not hiivtt rmttic:,ient mon~y on dci1;,10dt to Mvor tho 
oh@ok· ho wtnt to_ toffl'l. Ql\ .31 1,U\v, 1:t'ter rtcuivins hia p~, w1 th tho intention 
ot wiring 1.dditional-'money to,th;,tiank (R, 61) out hio wallet nnd montey woro 
'ntolo:n botcirt·htt:,.Nliohed; tho .Wutorn .Union ortieo .(R. 60), Aooumod hAd no 

• id.ea ·wh.Y· the rcrturtied~'tlhcck m.1 ffWrkod llaooount 0leHiud11 unlfln 1:lcoauu or 
in@Uiaitmey ot:·ntnr .l'@l!fitmm1J...in th@ bank (R. 6S), _tt., did n0t .. m1ko My 

· 11'.t'ort to borrow money from any other ot.fioer vri th which to pay tho chaok, 
in fact, elected not to avr..il himself' of a loan that was tendered by one 
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or the officers or his company, because he did not -want to be borrowing 
in the same circle or officers with whom. he worked (R. 66). He did 
not want to contact the bank or his parents because he did not -want . 
either to know that his accounts were not up to par (R. 66), and was afraid 
the bank might hold it against him lihen he seeks to return to work there 
(R.. 67). Instead, he called a friend in California, who was connected with 
the Red Cross, requesting him to wire the Red Cross organization at Fort 
1:arren in accused's behalf (R. 66). · 

Accused had "several" drinks at the bars of both the ildayt'lower , 

Hotel and the Plains Hotel before going to the Frontier Hotel Bar on the 

night or 10 June 1944, and he had several more after reac;hing the latter 

bar (R. 62). By "several" he meant two, three, or four lR. 65). He 

purchased these drinks with money which he had borrowed from a friend 

(R. 66). Accused recalled engaging in a general conversation about Fort~ 


1.'larren with Major Hanson and three other officers at the Frontier Hotel 

Bar on the night of 10 June 1944, but did not recall the details of the 

conversation, nor that the Cormn.anding General was mentioned (R. 61). 

Accused had had "enough to drink" and was "feeling good" ,men he 118.S at 

the Frontier Hotel Bar (R. 67). He drank only a few drinks after he ar­

rived at the Boyd residence (R. 65). 


It -was two o'clock or later in the morning of 11 June before 

he went to bed at the Boyd residence (R. 63). He tried twice on the 

morning of the 11th to call Lieutenant Coon, onceat·about 11:00 o'clock 

and the second time about 45 minutes later (R. 6.3). When he called this 


.second time he told scaeone to tell Lieutenant Coon th.at he was on the 
Post and would be down shortly (R. 6.3). He was, in fact, still at Ibyd 's 
house in Cheyenne at that time (R. 63). It -was after this second phone 
call, when it was almost tillle to go on duty, th.at he again nnt to sleep 
(R. 6.3). He did not have a headache but was tired. He was not too tired 

to have bone on duty but felt that additional sleep would be beneficial 

(R. 64). He made no effort to get in touch with his compaey or to as­

certain if Lieutenant Coon was still waiting for him to go on duty after 


. he 	woke up about 5:30 in the afternoon of 11 June· (R. 64). Instead, he 
drank some more (R. 6?). 

Staff Sergeant Henry Chilton testified that on 1 June ·1944 ac­
cused asked if he was going to town and, upon being informed that he in­
tended to go after retreat, accused requested that he go by the bar of the 
Plains Hotel and "pick up" his ra:tn coat. "He said there was some money 
in it and I should look fer the money and bring it to him". Serg':'ant Chilton 
and the first sergeant of' his company round accused's rain coat hanging 
in the lobby of the bar on a coat rack .but there was no ,money in either of 
its pockets. '.lbey delivered the coat to accused and informed him th.at they 
had not found the money (R. 46-4?). The record is silent as to whether.. ac­
cused made any search or effort to recover his alleged stolen money. 
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It was stipulated that if Lieutenant Colonel John T. Eaton were 


present and testifying as a witness, he would testify that aa commanding 

officer of accused between 1 November 1942 and 28 July 1943, as well as 

between l February an::l 21 May 1944, he had made efficiency ratings on 

accused six times for entry on the latter1 s WD AGO Fonn 66-1. The first. 

rating given vra.s that of "very satisfactory", the ranaining five, t.'1at 

of 11 excellent 11 (R. 68). 


It was also stipulated that if Leo Trocke were present he would 

testify that he has knovm accused about four or five yea.rs; that accused 

worked under his direct supervision at the National Bank of Detroit for 

about two years; and that he ms always found accused to be honest, 

cooperative, progressive, and a willing worker (R. 68). · 


5. Notwithstanding the accused's pleas of guilty to Charge I and 

its Specification, sufficient of themselves to susta:ui- the findings of 

guilty of this Charge and Specification, the prosecution adduced legal 

and competent evidence in addition to accused's pleas, consisting of 

duly authenticated extract copies of morning reports of his organization 

and of the testimony of his superior officers raving personal knowledge 

of the facts, which was lega.lly sufficient to establish his guilt of the 

offense alleged therein; and the accused fully admitted his guilt while 

testifying un::ler oath at the trial. No question exists, therefore, as 

to the sufficiency of the reccrd of trial to support the findmgs of the 

court thereon. 


Specification 1 of Charge IIs The evidence of record establishes 
without conflict that, as alleged in the Specificatim, en or abrut 23 
'1:/a.y 1944 the accused made and uttered to the Plains Hotel,. Cheyenne, 
Wyoming, his perscnal check in the ,amount of $10, drawn on the National 
Bank of Detroit, Michigan,· receiving fran the hotel in exchange therefor 
$10 in cash, and that the check was not honored by the drawee bank upon 
presentation for payment because accused did not have sufficient funds on 
deposit to meet it. Accused elected to testify as a sworn witness in his 
am behalf at the trial but did not testify that he believed at the time 
he ma.de and uttered the check in question that re had sufficient funds 
on deposit in the bank upcn which it Wis drawn to meet it. Instead, he · 
testified that at the time of uttering the check he had no knowledge of 
the aioount of his bank account and did mt know whether or not he had 
sufficient money en deposit to pay it. In this same connection be testi ­
fied that he never knew at any given time how much money he bad en deposit, 
but contented himself with estimating the amount of his bank balance, 
hoping, no doubt, that !ran this the court would infer in his favor that 
the chec~ was given in good :faith and as the result of an honest miscal­
culation.· To be weighed against this negative type of testimony, there is, 
however, the accused's own testim~ny given at the trial trat even though 
he did not Jmow until 2 June 1944 that the check in question had not been 
honored by the bank, he had nevertheless intended to wire money to the 
bank on 31 MaY' 1944 to assure its payment. Furthermore, in his voluntary 
pre-trial statement to the investigating officer, accused stated, "my 

.thought at the time of writing them (checks) was that when I got my ISY 
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on !Jay 31st I could rl'ire money to the bank sufficient to cover them" 
(Pros. Ex. 5). These statements on the part of accused, together with 
his failure while testi.f.'ying at the triGil positively to assert his good 
faith at the time of uttering the check, and the stipulated evidence 
that his account was in !act insufficient, are eonvincing that he knew at 
the time he uttered the check to the Plains Hotel that he did not have 
money on deposit in the drawee bank vdth 'Which to meet it. l:;ven if he 
had made a deposit on 31 May it would have been too late, and there is no 
evidence of r~cord from which it may be deduced or infeITed that he intended 
or expected to have money on deposit to meet the check when it should be 
presented to the bank fill' payment. 

The record of trial clearly :warrants the conclusion and is legally 
sufficient to susta:in the find:ing that at the time of uttering the check in 
questfon accused knew that it would not be paid on presentation at the 
drawee bank and that he intended to deceive and defraud the Plains Hotel., 
in violation of Article of War 95. The gtving of a check on a bank where 
one knows or reasonably should know there are no funds to meet it., and 
without intending that there should be., is a violation of this Article 
of War. (Par. 151., MCM., 1928). 

Specification 3 of Charge II: The accused admitted while.testi ­
fying at the trial, and other evidence adduced by the prosecution establishes 
beyond any doubt, that he joined and drank liquor with a party of enlisted 
men, consisting of Corporal Cohn and Privates Boyd and Eheim, in the bar 
of the Frontier Hotel in Cheyenne, Wyoming, on the night of 10 June 1944. 
Private Boyd was the ·only member of the party with whom accused was ac­
quainted beforehand, and their acquaintanceship had been of a very casual 
nature. Numerous other enlisted men and civilians were present in the 
'par at the time·and, according to all ~f the evidence., accused obviously had 
already been drinking heavily. After the bar closed., accused repaired 
to the home of Private Boyd and continued to drink with him and others. 
,He remained at Private Boyd's house and became AWDL as of noon on 11 June, 
but nevertheless, and despite the fact that he was supposed to be on duty 
at the time, resumed drinking with Boyd in the evening of that day. ·while 

'recognizing that for an officer to drink intoxicating liquor with enlisted 
men is not per sea violation of Article of War 95., the Board of Review 

·is of the opinion that in the instant case accused's conduct in so doing 
under the circumstances and to the extent shown by the evidence 'Was 

• clearly a violation of this Article of War. 

Specification 4 of Charge II: By this Specification the accused 

is charged with having been drunk and disorderly while in unifom in 

Cheyenne,· Wyoming, on 10 June 1944. The court found accused \iuilty of , 

having been drunk as alleged but found him not guilty of having been dis­

orderly. Taking into consideration the number of drinks accused admits 

having imbibed and, the testimony of the'various witnesses for the prosecu­

tion, the evidence of record is clearly sufficit!!nt to support the finding 

of the court that the accused was drunk in uniform at the time and place 

mentioned in the Specification. In the opinion of the Board of Review, 

however, the evidence is not legally suffic!e~~ to prove that he was· 
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grossly drunk. While in substantial accord in their opJ.11J..ons that. ac­
cused was clearly under the influence of intoxicating liquor at,the tL~e 
and place in question, the witnesses who testified at the trial were not 
unanimous in their opinions that he was drunk. Only one witness testified 
to any unsteadiness on the part of accused and even he declined to express 
an opinion as to whether or not accused had been drinking to such an ·extent 
.as to affect his "~bility to rationalize". The test for drunkenness and 
disorderly conduct as a violation of Article of War 95 as stated in the 
Marual for Courts-Martial, 1928, is 11being grossly drunk and conspicuousl:y 
disorderl:y in a public place" (par. 151). The record of trial is deemed 
legally insufficient to support the finding under Article of War 95, but 
legally sufficient to support the finding of guilty of the Specification 
as a violation of Article of War 96. 

Charge III and its Specification: 'While the Specification 

fails to specify any particular duty or dut:ie s for which it is alleged 

that accused rendered himself .unfit by the excessive use of intoxicating 

liquor, it has been heretofore held that this affords no basis for com­

.plaint or objection. C.M. 163424 (19i4), Dig. Ops. JAG, 1912-1940, 
sec. 454 (91). It appears from the record that perhaps both the prose­
cution and the defense had primarily in mind while c;:ontesting the issues 
presented by this Specification the failure of accused to report for 
duty as duty officer at noon on 11 June 1944. If this were the only 
occasion to which the Specification could have application, it might 
well constitute an undue multiplication of charges growing out of one trans­
action, because accused is', charged in other Specifications and Charges, 
under which he has been .found guilty, o.f both the offense of being drunk 
on or about 10 June, from which drunkenness he had apparently not fully 
recovered, and of being AWOL on 11 June. But even if so considered, no 
substantial right of the accused has been injuriously affected, because 
the sentence, as approved by the reviewing authority, is mandatory for some 
of the other offenses of which accused was properly convicted., as herein 
determined. The evidence establishes., however, that even on Tuesday; 13 
Juna, after he had rem.med to his station, accused still was not 
physically fit for duty; and it is not necessary that the date of an offense 
be proved exactly as stated in the Specification. ·The evidence is legally 
sufficient to support the findings irrespective of whether Sunday, 11 June 
or Tuesday, 13 June, be accepted as the date of disability. Accused had 
drunk heavily during the night of 10 June and r.ontinued to drink on into 
the morning of 11 June. He disregarded the caJ.l of duty ori 11 June because 
of the urgent need which he felt for returning to bed, a need which., we may 
logically conclude from the evidence, was brought about by his excessive 
drinking and from no other cause.· He was admittedly not physically fit 
for dut;y on Tuesday., 13 June, and was found, upon medical examination, to 
be suffering from acute alcoholism. 

6. War Department records disclose that this officer is 29 years 

of age and is single. He is a graduate of both a high school and the 


·walsh School 	of Accounting and was employed in the credit depar~ent 
of the National Bank of Detroit, Michigan, before entering the service. 
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He was inducted into the sen-ice on 15 September 1941 and attained the 
grade of Corporal. He was graduated from the ninth officer candidate 
class, The ¼iartermaster School, and commissioned a temporary second 
lieutenant, Army of the United States, on 16 October 1942, entering on 
active duty the same day. He was promoted to the rank of first lieutenant 
on 24 August 1943. 

7. The court was legally constituted. No errors injuriously affecting 
.the 	substantial rights of the accused were connnitted during the trial. In 
the opini,on of the Board of Review, the record of trial is legally insuffi ­
cient to. support the finding of guilty of Specification 4 of Charge II as 
a violation of Article of War 95 but is legally sufficient to support the 
finding· of guilty of the Specification as a violation of Article of 1Iar 96, 
is legally sufficient to support all other findings and the sentence and to 
warrant confirmation of the sentence. A sentence of dismissal is mandatory 
upon conviction of a violation of Article of War 95, and is authorized 
upon.conviction of a violation of either Article of War 61 or Article of 
1'far · 96. · 

• 

ft:.£,,.._~ Judge Advocate. 

I 

, Judge Advocate. · 
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1st Ind • 

.War Depa.rtment, J .ii..G.O., I 4 Sep 1944 -To the Secretary o:f War.. 
~ 

1. Herewith transmitted for the action of_ the President are the 

record of trial and the opinion of the Board of Review in the case o:f 

First Lieutenant James c. Ea.cFarlane (0-1579962), Qt!C, Officers Replace­

ment Pool. 


2. I concur in the.opinion of.the Board of Review that the record 
of trial is lecally insu.fficient to support the finding of guilty of 
Specification 4 of Charge II as a violation of Article of War 95 but is 
legally sufficient to support the finding of gui_lty of the Specification 
as a violation of Article of War 96 and to support all other findings 
and the sentence and to Tiarrant confirmation of the sentence. · I recommend 
that the finding of guilty of Specification 4 of Charge II be approved 
only as a violation of Article of War 96, and that the sentence as ap­
proved by the reviewing authority be confirmed and carried into execution• 

.3. Consideration has been given to the attached telegram from 

the accused to the President dated 20 July 1944. ;- ;­

. 	 A 
4. Inclosed are a draft of a letter for your signature., transmit­

ting the record to the President for his action, and a form of Executive 

action designed to carry into effect the recommendation hereinabove made., 

should such action meet with approval. 


~ ~,~o 

I~on C. Cramer, 

Ha j or General, 


The Judge Advocate General. 


4 	Incls. 

1 - Record of trial. 

2 - Dft. ltr. for sig. 


of S/«. 

3 - Form of action. 

4 - Telegram fr. accused to 


Pres. dated 20 J:uly 1944. 

(Finding of guilty of Specification 4 of Charge II approved only as a 

violation of Article of War 96. Sentence as approved by reviewing 

authority confin::.ed. G.C.M.O. 556., 13 Oct 1944) 
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Army Servic~ Forces 


In the Off'ice or The Judge Advocate General 

Washington, D. c. 


SPJGV 
CM 259540 

8 AUG 1944 

UNITED STATES 

v. 
First Lieutenant DALES. 

! , l THIRD AIR FORCE 

Trial b7 G.C.M., convened at 
Drew Field, Tampa; norida, 
20 June 1944. Dismissal. 

· , 

SWEAT ( 0•26299) , Air Corps. 

OPINION ot the BOARD OF REVlD 1. 

TAPPI, ~COD and TREVETHAN,.J'udge Advocates 

1. Th~ Board ·or Review has e:rs.mined the record of trial 1n 
the case ot the officer named above and submits this:, its opinion,·· 
to The Judge Advooate General. 

2. The accused was tried upon the f'ollowing Charge and Speci­
f'icationa 

· CHARGE, .Violation of the 96th Article or War. 
\ 

Specifications In that 1st Lt. Dale S Sweat, Section o,
:345th ilF Base Unit (RTU F) Waycross Army Air Field, 
Wa7cross, Ga., did on or about 18Ma119~, ·at or · 
near Valdosta, Ga., wrongf'ully violate Section II, 
paragraph 16a (1) (d) Anq Air Forces Regulation · 
Number 60-16, dated 6 March 1944, by flying a military
airplane at an altitude less than .five hundred f'eet · · · 
above the ground. - · 

Ha pleaded guilty and ~as f'ound guilt1 ot the Cbarge'and Spec1t1-­
cation. No evidence of previous convictions was introduced~ He 
was sentenced to be dismissed the service. The reviewing authority 
approved the sentence and forwarded the record ot trial tor action 
under Article· ot War 48• 

.3. The,· evidence tor the prosecution is substantially. as tonowa, 

There·is small variance·in the testimony of' Captain Prentice 

_,_ 
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o. Clark, Chief Warrant Officer William B. Conner, CaptainJ.rqe ». 

licDermid and First Lieutenant Joseph E • .Farmer, witnesses for the 

prosecution, to the effect thri.t on 18 May 1944 the7were members et­

a softball team playing on a diamond located on the campus ot the 

Georgia State Women's College, Valdosta, Georgia. The field on 

which the diamond is located is bordered on the north and south by 

virgin long leat pine trees, from 90 to 100 feet high, and on t.he 

east and west by residences (R. 5, 6). There were •quite a few• 

spectators watching the game (R. 10). · . , 


About 5,30 that ai"ternoon a P-JIJ airplane,shom by other 
evidence to have been nown by the accused, new over the field and 
diamond 1n a direction from east to west, or vice versa, and in such 
a manner as to attract the attention ot the people present on the 
ground. Some ot the witnesses observed the plane~ over the field, 
twice, and some saw it fi7 over three tim!3s, the altitude of the 
£lights preceding the final pe.ss not being definitely established, 

-the witnesses estimating the altitude ot these prior fiights as being 
"150 feet or highern (R. 7~ n;oo feet or perhaps a little bit less• 
(R. 10), "JOO feet" (R. 12). However at the time ot the tin.al pass 
or the plane over the field the game was halted and the plane was 
observed to pass over·:the field at a height level with the tops ot 
the pine trees, that is trom 90 to 100 teet high by allot the above 
witnesses (R.- 6, 7, 11), exoept Oaptairi:Mo'Dermid who estimated the 
altitude of the plane on the last pass to have been between 150 and 
200 feet (R. 9). The number R-69 on the plane· was plainly seen on 
the last pass. , T~s was the number ot the plane nown by the accused 
between 1645 and 1815 on 18 J1a1 1944 (R. 14; Ex. J.). · .. 

• 4. For the defenses 

The accused after having his rights as a witness explained 
to him elected to testif'3' under oath. He testified that he received · 
his wings on 31 May- 1943 and was oomndesioned 1 June 1943 after 
graduating from the United States Military Academy. He has been 
flying for the last aix months and has been an instructor.since 
1 December 1943. · He was a platoon lieutenant in the Cadet Corps at 
the acadeJll1' and has never received a black :mark against his record 
since his cadet. dqs. He believes his etticienc7 ratings have ranged 
trom excellent to superior. On 18 May 1944 hs had nown over... the 
Georgia State.Women'~ College tor the purpose of dropping a note to , ­
a student who atten<ls that college. He was at an altitude less than 
500 teet on the last ·uo·~sea over, but did·no acroba.tics and did 
not have the plane at a dangerous altitude at arq time. When he was 
going over the college he was tl.y1ng trom east to west, at approximately'' 
500 or 600 feet altitude, made a flat turn and came back over the campus, 
and threw 1:d,a note out right over the swimming pool, this fiight being· 
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at an altitude of about 200 feet. After dropping the note while 
going from west to east he turned, flew back over the ~olle_ge ~, · '. - •. ; ~ 
gained altitude, and· new::home (R. 16) •... 

• . . . "' •• i :.J_ ::~c·.-.{ · 
. ' '..' . .,J. ..~·' ,- :.,: •- . '. ... :i :: --:,..:/··. .·.,• ' '.. _,,··-' : '~; ·. ,_ . . . . ... ·. . . , ·. 

r,:ajor ~. C.~ Banbury, commanding _officer, of the accused,.·_; .. s:, ;-. 
testified. that accused IS, reputation S.S to· Ch,aracter: and •flying . ·. . ; !'.,; 

ability,:we:s . excellent, that' he: was ·an· excellent. instructor' until":,. 
this,.,qp~ instance,·. and'.)½t everything he knew about accused was 
very good. If-accused is retained in the Army he would desire to 
have him as an instructor in his organization (R. 19) • 

. . ColoneLJ: -S~, !fpltoner, group commander, of accused, like­
wise testified that. a.ocu,s.~d is __eager, his 'e.tt~fit'fon ·to duty is above· 
par, .1µs .reputatiori ·1.s- excellent, and if accused is retained in the 
Army.he would.like to-have him as an instructor (R•. 21). 

. - ..- '. ·',: . .. . . -~ . ..: ~-~- . . 

,,.~~>· :The evidence show; ihat"-~ccused several times flew a 
mUltary airplane over the campus of the Georgia State Women's College, 
Valdosta, Georgia, on the afte.rnoon. 0£ 18 Mar·1944. The last pass was 
made .~1t,,@;altitude of·-90 to·100 ·reet, and accused himself admitted 
that two of the passes were below an altitude of 500 feet, the last 
pass, according to accused being at an altitude of around 200 feet. 
The line of flight of accused's plane over the campus took him directly 
over a baseball diamond where a softball game was in progress, the 
game being witnessed by 'quite a few 11 spectators. · 

6. War Department records show that accused is 2.3 years of age •. 
He was appointed a cadet of the United States Military Academy on 
1 July 1940, and upon graduation was appointed a second lieutenant in 
the Air Corps of the Regular Army on 1 June 194.3. He was promoted to 
first lieutenant 1 December.1943. The Adjutant General's Office 
reports that there are no efficiency reports on fiie in that office 
pertaining to accused. · 

· 7. A letter of clemency signed by the president of the court 
trying this case and addressed to Commanding Gsneral, Third Air Force, 
states that the court unanimously requests that the sentence of dismissal 
be conuauted to a sentence 6f restriction of accused to his post for ~ 
three months and a forfeiture of ~75 per month for eight months. The 
court recommends clemency for the accused because of his exemplary record 
as a cadet in the United States Military Academy,and as an officer, the 
high regard in which he is held by his superior officers, and his ability 
as an instructor. 
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8. The court was legally constituted and had jurisdiction of 
the person and the offense. No errors injuriously affecting the sub­
stantial rights of the accused were committed during the trial. In 
the opinion of the Board of Review the record of trial is legally 
sufficient to support the findings of guilty, to support the sentence 
and to warrant confirmation of the sentence. Dismissal is authorized 
upon conviction of a violation of the 96th Article of War. 

<;;..:::::..C~::::tZ~~~~~~~E.!;~"1""udge Advocate. 

-/;lh/Xhi:,1#/'.l,C~, ', Judge Advocate. 

)f~~· , Judge.Advocate. 
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SPJGV 

CM 259540 


1st Ind. 

Viar Department, J.A.G.O., 11 l OCT f944' To the Secretary or War. 

1. Herewith transmitted for the action or the President are 

the record of trial and the opinion of the Board of Review in the 

case of First Lieutenant Dales. Sweat (0-26299), Air Corps. 


2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of guilty, 

·to support the sentence and to warrant confirmation or the sentence. 

3. Consideration has been given to the recommendation for clemency 

unanimously mde by the court, to the inclosed letter from Miss Bettye 

Bowen in which she requests clemency, and also to the attached memorandum 

of Lieutenant General Barney M. Giles, Deputy Commander, Army Air Forces, 

dated 7 October 1944, recom.~ending that the sentence be commuted to a 

forfeiture of pay in the amount of $100 per month for twelve months.·. 

I concur in the recommendation of General Giles. 


4. Inclosed are a draft of a letter for your signature, trans­

mitting the record to the President for his action, and a form of . 

Executive action designed to carry into effect the recommendation here­

inabove made, shocild such action meet with approval. 


• 

~~-~ 
Myron c. Cramer, · 

Major General, ­
The Judge Advocate General. 

5·Incls. 

Incl..1-Record of trial. 

Inol.2-Ltr from Miss Bettye Bowen. 

Incl.3-Memo from Gen Giles 7 Oct 44. 

Incl.4-Dft of ltr for sig S/W. 

Incl.5-Form of action. 


(Sentence confirmed l::tit coID.IIDlted to forfeiture of $100 pay per 

month for twelve months. G.C.M.O. 58?, 25 Oct 1944) 




• 




WAR DEPARI'lJENT 
Arnv,Serv:jce Forces 

In the C>.rfice of '.[he Judge Advocate General 
' Washington, D.G_.__ ... 
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CM 259541 

UNITED STATES 	 ) THIRD AIR FORCE 

) 


v. 	 ) Trial by G.c.M., convened.at 
- ) Barksdale Field, Louisiana, 

Second Lieutenant JAMES D. ) 20 June 1944. Dismissal, total 
VfADE, JR. (0-693714)., Air ) forfeitures and confinement for 
_Cor_f)s. ) one (1) year. Dieiciplinary Bar­

) racks. 

OPINION of the BOARD OF REVIIDT 
DRIVER., 0 'CONNOR and LOTTERHOS., Judge Advocates. 

1. The Board of Review has examined the record of trial in the case of 
the officer named above and submits this., its opinion, to The Judge Advocate 

~~al. . ' 


2. The accused _was tried upon the following Charges and Specificationsz 

CHARGE: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant JAMES D. WADE., JR•., 
5th Tow Target Squadron, Palacios Anrry Air Field;Palacios, 
Texas, having been restricted to the limits of Palacios 
Anrry Air Field, Palacios, Texas, did,. at Palacios Arrrry Air 
Field, Palacios, Texas, on or about 25 March 1944, break 
said restriction by going to Bay City, Texas. 

ADDITIONAL CHARGE: Violation of the 61st Article of war. 
Specification: In that Second Lieutenant James D. Wade, Jr., 5th 

Tow Target Squadron, Palacios Anny Air Field, Palacios, Texas, 
on temporary duty at Barksdale Field., Louisiana, did, at 
Barksdale ffield, Louisiana, absent himself without proper leave 
from abou~ 25 April 1944 until apprehended at Fort Smith,Arkansas, 

··on· or about 4 May 1944. 

He pleaded guilty to and was found guilty of all Charges and Specifications • 
. 	He was sentenced to be dismissed the service, to iorfeit all pay and allowances 

due· or to become due, and to be confined at hard labor for one (1) year. 
Evidence was considered of a-previous convi<;tion by a general court-martial of· 
absence without leave for two days in violaticn of the 61st Article of War and 
of making a false official statement in violation of the ·96th Article of War. 
The revieYd.."lg authori. ty approved the sentence, -designated the United States 
Disciplinary Barracks, Fort Leavenworth, Ka.nsas, as the place of confinement 
and forwarded the record of trial for ection u..-,1der the 48th Article of War. 

http:convened.at
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.J. Evidence for the prosecution: 

!• The Charge: General Court-Martial Orders No. 147,,Headquarters 
Third Air Force, Tampa, Florida, 22 February 1944 (Ex. A), shows a sentence 
adjudged 4 February 1944 and approved by the reviewing authority, which 
includes restriction of accused "to the limits of the post where he may 
be sening for two (2) months." (R. 7). 

Second Lieutenant Roberto. Davison testified by deposition (Ex. B) 
that on his tour of duty as Officer of the Day at Army Air Field, Palacios, 
Texas, on 26 March 1944, he discovered that the bed of accused had not been 
slept in and that his blouse was missing from his room. He made a thorough 
check of the .field but could not locate accused and thereupon reported 
his absence to Captain Walter w. Dickson, conn:nanding officer of the 5th Tow 
Target Squadron. The depositions (Exs. C and D) of Second Ll.eutenant 
Peter T. Brennan and Captain Stanley R. Potts, show that on 26 March 1944, 
Lieutenant Brennan, acting on instructions from Captain Dickson, made a 
search for accused and located him in room No. Z7, Bay Tex Hotel, Bay··'. 
City, ~xas. He informed accused that Captain Dickson requested accused 
to return to the field as soon as possible. At about 6:20 on the morning ­
of 27 March Lieutenant Brennan received a telephone call from accused ask­
ing transportation back to the Army Air Field. AccOillpanied by Captain 
Potts and a warrant officer, Lieutenant Brennan calJ.ed at the Bay Tex Hotel 
for accused and gave him a ride back to the field (R. 7). 

E.• Additional Charge: ·Paragraph 32 ot an extra~t (Ex. E) of 
Special Orders Number 110, Headquarters, Army Air Base, Barksdale Field., 
Louisiana., dated 19 April 1944, shows accused ordered to proceed immediately 
from Army Air Field, Palacios., Texas to Army' Air Base., Barksdale Field., 
Louisiana., for the purpose of general court-martial proceedings and to return 
upon completion of the proceedings. It was stipulated between the prosecu­
tion, defense counsel and accused, that accused arrived at Barksdale Field., 
Louisiana on~ April 1944, and signed the official register at headquarters; 
that the following day accused could not be found; and. that a search made· 
by the provost· marshal on 25 April 1944 failed to reveal his 'Whereabouts 
(R. 7-8). 

:Mr. Lamar Higgins., a police officer of Fort Smith., Arkansas., 
.testified by deposition (Ex. G) that on 4 May 1944., he found accused regis­
tered at the Southern Hotel., For.t Smith., Arkansas,.that he went to the room 
occupied by accused, placed him under arrest and turned him over to the 
provost marshal, Camp Chaffee., Arkansas. An extract copy ( Ex. F) of a 
morning report of the Post Stockade, Camp Chaffee, Arkansas., shows accused 
from a~est in hands of civilian authorities to confinement in hospital, 
4 May 1944, and released from confinement- .in hospital., 8 May 1944. Accused 
left under guard to return to Barksdale Field (R. 8-9). 

-On 24 May 1944 the accused after being advised of his rights gave 
a sworn statement (Ex. H) to Captain Edward w. Napier, Jr., investigating 
officer. He stated therein that he was a member of the 5th Tow Target 
Squadron stationed _at Army Air Field., Palacios., Texas, that on or about 
22 April 1944 he was brought to Barksdale Fie+d by military aircraft and on. 
. . 

- 2 ­

http:confinement-.in


(361) 

arriving signed the officers• register at Headquarters and obtained quarters 
at the 11B~11 • He visited the officers I club during the afternoon and 
"contacted" the office of Captain Wilkerson (the trial judge· advocate) 
advising 11them11 of his presence on the .field. He stated that on the 
followmg morning Captain Wilker~on •called" him to come to his office but 
he went back to bed. During the afternoon he was awakened by' another 
call fran Captain Wilkerson and was again told that Captain Wilkerson 
wanted to see him. At about 5:00 p.m. he went to the office of Captain 
Wilkerson but found it locked. The accused stated that en returning to• 
his quarters he started drinking vodka and from that time until he was 
11 picked up" at Fort Smith., Arl<:ansas., he did not remember anything that 
occurred or any place he had been. T.his period of time was na complete 
blank" in his memory. When he "found" himself in Fort. Smith., he requested 
a city officer to place him iri the hands of military authorities., which . 
was done., and he was taken to the ho.spital at Camp Chaffee where he re­
mained until about 8 May 1944. He had no pennission to leave Barksdale 
Field. The accused further stated that at times he considered himself a 
11 heavy drinker" arxl in the past had suffered from loss of "recollection 
or memo:ry11 during the periods he was under the influence of liquor (R. 
9-10). 	 . 

4. No evidence was offered by the defense. The accused elected to 

remain silent (R• 10). 


•· 5. a. The Charge I It is ~hown by the evidence and admitted by' the · 
plea of guilty that accused., stationed at·pa1acios Army Air Field., 
Palacios., Texas., was restricted to the limits of his post for a period of 

· two months 	by a duly approved sentence of a general court-martial, ad­
judged 4 Februa:ry 1944. On or about 25 March 1944 he broke his restric-. 
tion by going to Bay City., Texas., as alleged. 

b. Additional Charge: The evidence further shows and it is ad­

mit.ted by-the plea of guilty that the accused w.ith_out proper leave ab- _ 

sented himself from his station at Barksdale Field., Louisiana, where he 

was on temporary duty, from about 25 April 1944 until he was apprehended 

at Fort. Smith, Arkansas an 4 May 1944. 


6. The accused is 22 years of age. ~he records of the Office of The 
Adjutant General show his service as follows a Aviation cadet from 22 · 
October 1942; appointed temporary second lieutenant, Army of the United 
States, and active duty, 1 October 1943. 

7. 'l'he court was legally constituted. No errors injuriously af­

fecting the substantial rights of the accused were committed during the 

trial; The Board of Review is of the opinion that the record of tria.1 is 
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legally sufficient. to support the findings of guilty and the sentence, and 
to warrant confirma.tion of the sentence. Dismissal is authorized upon con­
viction of a violation of the 61st Article of War or 96th Article of War. 

-4­



(363) 


lat Im. 
•·· 

- "'To the Secretarf or War•War Department, J.A.G.o., l4. AUG 1944 
· l. Ii,rewith transmitted tor the action of the President are the 

record of trial and the opinion ot the Board ot Review in the oa.se ot 
Second Lieutenant James D. Wade, Jr. (0-693714). Air Corps. 

2•. I oonour in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings or guilty and the 
sentence. and to warrant confirmation of the sentence. The accused broke 
a restriction to the limits of' his post imposed upon him (Spec •• the Chg.) 
and on another occasion wa.a absent ·without leave for about nine days 
(Spec•• Add. Chg.). The court considered evidence of' one previous con­
viction by a general court..martial of' absence without leave for two 
days 6lld of making a false official statement. for which he was sen­
tenced to be restricted to the limits of his post for two months and 
to forfeit ~50 per month for six months. I recommend that the sentence. 
to dismissal •. total forfeitures. and confinement at hard labor for one 
year be ooni'irmed. that the forfeitures adjudged be remitted, and that 
the sentence as thus modified be. carried into execution. . · 

3. In.closed are a draft of a letter for your signa:\;ure., trans­
mitting the record to the President tor his action, and 'a f'.orm of Execu­
tive action carrying into effect the reoonmendation ma.de above. should 
such action meet with approval.. 

~ ~ • · ~c, - a _ 

· J(yron C. Cramer, 
Ml.jor General, 

· The Judge Advocate General. 
3 	 Inols. 

Incl.1-Record of trial. 
Inol.2-Drft. of ltr. for 
· sig. Seo. of War. 


Incl.3-Form of Ex. action. 


(Sentence confirmed but forfeitures and confinement remitted. 
G.C.M.O. 550, 10 Oct 1944) 
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21 JUL 1944 
SPJGH 
CM 259545 

UNITED STATES­ ) INFAN1RY REPIACEMENT TRAINilfG CENTER 
) CAMP CROFT, SOUTH CAROLINA 

v. ) 
) Trial by G.C.M., convened at 

Private ARCHIE B. RORE ) Camp Croft, South Carolina, 
(35931978), Company D, . ) 4 July 1944. Dishonorable 
34th Infantry- Training ) d:lscha:rae and confinement for 
Battalion, Camp Croft, ) seven (7) years. Reformatory. 
South Carolina. ) 

.. 
HOLDING by" the BOARD OF REVIEW 

DRIVER, 0 'CONNCR and LOTTER.TiOS, Judge Advocates. 

1. The record of trial in "the case of the soldier named above has been 
•examined by the Board of Review. 

2. The accused pleaded guilty to and was found guilty of being absent 
without leave in violation of the 61st Article of War and of· larceey in­
volving a value of more. than $20 but less than $50 in violation of the 93rd 
Article of War. He was sentenced. to dishonorable discharge, total for­
feitures, and confinement at hard. labor for ten years. The revievr:ing au­
thority approved the sentence, reduced the period ·of confinement to seven 
years, and designated the Federal Reformatory, Chillicothe, Ohio as the place 
of confinement. 

3•. Immediately after the prosecution had rested the defense moved that 
accused be permitted to change his plea of gulley- to the Specification 
alleging larcelV, to a plea of not guilty. The court, denied the motion. 
Whether or not the accused should have b!3en pennitted to change his plea, the 
Board of Review holds that the denial cf the motion did not prejudice aey"" ot 
his substantial rights as the evidence,· aside from the plea or guilty, is 
legal~ sufficient to .support the find.i.ngs of ·gu11t7 of all Specifications
and Charges. 

4. 'l'he only question requiring consideration by the Board or Review is 
whether a Federal Reformatory was correctly designated as the place or con­
&~d. ' .· .. 

A .Federal Reformatory- may. be designated as the place of confin~ent 
only in cases wh9re confinement in a penitentiary is authorized b7 law 
(CM 220093, thckel). The 42nd Article of War provides: 
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* * no person shall, under the sentence of a court-martial, 
be punished by confinement in a penitentiary unless an act of 
omission of which he is convicted is recognized as an offense 
of civil nature and so punishable by penitentiary confinement 
for more than one year by some statute of the United States, 
of general application within the continental United States 
***or by the law of the District of Colt!J!lbia ***and unless, 
also, the period of confinement authorized and adjudged by such 
court-martial is more than one year: Provided, That l'lhen a 
sentence of ccnfinement is adjudged by a court-martial upon con­
viction of two or more acts or omissions, any one of 'Which is 
punishable under these articles by confinement in a penitentiary, 
the entire sentence of confinement may be executed in -a 
penitentia:xy * * itJ1. , 

Larceny is recognized as an offense of a civil nature, punish­
able by penitentiary confinement by the law of the District of Columbia if' 
the property is of a vallle of $50 or more (22 D.C. Code 2201). The _ 
maximum limit of punishment by confinement authorized by paragraph 104c, 
Manual for Courts-Martial, for the larceny of property valued at more than 
~20 but less than $50 is one year. The offense of a civil nature must by 
itself be sufficient to support the reformatory confinement. Since the 
value of the prq;>erty involved in this case is not over $,50 it follows that 
confinement in a Federal Reformatory is not authorized by the Manual for 
Courts-Martial or the District of Columbia Code. 

•
5. For the reasons stated the Board. of Review holds the record of 

trial 1 egally sufficient to support only so much of the sentence as in­
volves dishonorable discharge, total forfeitures and confinement at hard 
labor for seven (7) years in a place other than a penitentiary, Federal 
reformatory or correctional institution. . . 

~~ , Judge Advocate. 

, Judge Advocate."7\t+YJ~',, , / 

____.(_~_--~-e_·a...;.v.;;.e.:..)______, Judge Advocate. 
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1st Ind • .nH
15 JUL.,.. 

War Department, J .A.G.o., - To the Commanding General, 
Infantry Replacanent Training Center, Camp CI'-?f't, South Carolina. 

1. In the case of Private Archie B. R~e (35931978), Company D, 
34th.!nfantry Training Battalion, Camp Croft, South Carolina, attention 
is invited to the foregoing holding of the Board of Review that the record 
of trial is legally sufficient to support only so much of the sentence as 
:involves dishonorable discharge, forfeiture of all pay and allowances due 
or to become due, and confinement at hard labor for seven years in a place 
other thap."a penitentiary, Federal correctional institution, or re­
fornatory, which holding is h~reby approved. Upon the designation of a 
place of confinement other than a penitentiary, Federal.correctional in­
stitution, or reformatory, and under the provisions of Article of War So½, 
and Executive Order No. 9363, dated Ju.ly 23, 1943, you now have authority 
to order the execution ·of the sentence. 

2. "When copies of the published order in this case are forwarded to 
this office they should be accmpanied by the foregoing holding and this 
indorsanent. For convenience of reference arxi to facilitate attaching 
copies of the published order to the record :in this case, please place the. 
file rnmi::>er of the record in brackets at the end of the published order, 
as follovrsi 

(CM 259545). 
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WAR DEPARTMENT 

Army Service Forces· 

In the Office or The Judge Advocate General 


Washington, D. c. 


SPJGV 
CM 25956.3 

31 JUL 1944 
UNITED STA.TES 

v. -

Private ISAAC M. GRANT . 

l 
~ 

92D INFANTRY DIVISION 

Trial by G.O •.M., convened at 
Fort Huachuca, Arizona, .30 
June 1944. Dishonorable dis­

(.32318674), ·Medical ) charge (suspended) and confine­
Detachment, 370th Inrantr.r. ~ ment tor f'ive (5) years. Ninth 

Service Command Rehabilitation 
) Center, Turlo~Jl;, Calif'ornia.. · ·· · . 

•.& 

OPINION of the BOARD OF REVIl!.W 
TAPPY, HARiOCD and TREVETHAN, Judge Advocates 

"f' 

1. The record of' trial in the case of' the above-named soldier 
having been examined in the office of' The Judge Advocate General and 
there round legally insufficient to support the findings and sentence, 
has been examined by the Board of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The only question requiring consideration is whether this 
trial by court-martial is null and void ror the.reason that a member 
of' the court testif'ied as a witness tor the prosecution and thereafter 
resumed his seat upon the court and participated in all its deliber­
ations. · · 

·.3. At the inception or the trial the prosecution offered in 
evidence an extract copy of the morning report of''the Medical Detach­
ment, 370th Infantry, which bore the signature "Clifford J. Blair11 , 

Major,·Medical Corps, Commanding, as certifying officer. The defense 
objected to its admission in evidence unless it could be "shown that 
this is an extract cop;y of' the morning report" (R. 7). The law member 
ruled that the document was inadmissible until the genuineness or the 
signature had been established by the prosecution {R. 7). Arter a 
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short recess, the court reconvened and Major Frederick R. Krug, a 
member of the court, was called as a witness by the prosecution and 
testified that he was well acquainted with the signature of Major 
Clifford J. Blair and that the signature appearing on the proferred 
extract copy ot the morning report was the signature of Major Blair. 
He also identified a signature appearing on a War Department signature 
card as that ot Major Clifford J. Blair (R. 8-10). The witness was 
excused, resumed his place upon the court and thereafter the proferred 
extract copy of the morning report and the War Department signature 
card were admitted in evidence (R. 10; Pros. Exs. A, B). 

4. No officer is eligible to sit as a member of a general court­
martial it he is a witness tor the prosecution (AW 8). It at any stage 
or the proceedings any member or the court be called as a witness tor 
the prosecution he shall, before qualifying as a witness, be excused 
from further duty as a member of the court (MOM,- 1928, par. 59). Thus, 
if a member or a general court-martial testifies as a witness for the 
prosecution, whether or not his testimony be prejudicial to accused or 
even though it relate merely to an unimportant collateral issue, he is 
ineligible as a matter or law to resume his place upon the court and if 
he be permitted so to do the entire proceedings are null and void (Dig. 
Op. JAG, 1912-40, sec. 365 (8); 1 Bull. JAG 321-322). The prohibition 
is absolute and is in nowise dependent upon whether or not the testimony 
of the member injuriously prejudiced substantial rights or the accused. 
The rule is a derivative from a fundamental precept or our jurisprudence, 
military as well as civil, that our courts, their functions and their 
members shall remain separate and apart f'rom the prosecution ot cases to 
be determined before them. Thus Major Krug 1s ineligibility could not be 
waived, and his ·participation in the proceedings rendered the findings 
and sentence null and void. 

5. For the reasons stated the Board of Review is or the opinion 
that the record ot trial is legally insufficient to support the findings
and the sentence. · · 

...?/1:.,_~_··_·_.--~-------~=-·----' Judge ~dvocate. 
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SPJGV 
CM 259563 

~t Ind. 

War DeP.ll"tment, J .A.G.O., AUG J'4(o the Secretar., ot. War.2 
l. Herewith transmitted tor your action under Article ot 


War 50-.h e.s amended by the act or 20 August 1937 (Pub. No. 325, 

75th Cong.), is the record ot trial in the case of Private Isaac 

M. Grant (.32.318674) , Medical Detachment, )?0th Infantry, together 
with the foregoing opinion. ot the Board or Review. 

2. . I concur 1n. aaicl opinion of the· Board ot Review and, 

tor the reasons stated there1n, recommend that the findings and 


·sentence be vacated, and that all rights, priTilegea, and property 
of which accused bas been deprived 'b1 virtue of said sentence be 
restored. 

3. Inclosed herewith is a form of action designed to carr, 
into effect the recommendation hereinabove ms.de, should it meet 
with 7our approval. 

M,yron c. Cram.er, 
. Major General, 

2 Incls. The Judge .Advocate General. 
Incl.1-Record ot trial.· 
Incl.2-Form of action • • 

(Findings and sentence vacated by order of the Acting Secretary 
of War. G.C.M.O. 437, 16Aug 1944). 
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r. 1 AUG 1~4 

UNITED STATES ) 97TH INFANTRY DIVISION 

v. ~ Trial by G.C.M., convened at Fort 
) Leonard Wood, Missouri, 10 July 

Second Lieutenant EUGENE "'· ) ·1944. Dismissal, total forfeitures 
J. HARMON .(0-1323259), ) a.nd confinement for five (5)\years. 
Inf'e.ntry.- ) 

--~-------------~----------~-­OPINION of the BOA.RD OF REVIEW 
LYON, MOISE and SONENFIEID, Judg~ Advocates. 

--------------------------~--­

1. The record of trial in the oase of the oftioer .named above has 
been examined by the Board of Review and the Board submits 1.his, its 
opinion, to The Judge Advocate General •. 

2. The accused was tried upon the following Charges and Specifica­
tions a 

CHARGE Ia Violation of the 96th Article of War. 

Specification l I In that Second. Lieutenant Eugene J. Harmon, 
303rd Infantry, being indebted to Hotel Lincoln, New York, 
New York in the sum of fifteen dollars and twenty-two cents 

, ($15.22) for ~om rent and telephone charges did, .'with in­
. tent to· defraud said Hotel Lincoln, at New York, New York, 

on or about 25 February 1944; move !'~om said hotel without 
paying sa.id indebtedness. · 

'-.. 

Specification 2a .In that Second Lieutena.nt Eugene J. B'a.rmon, 
303rd, Infantry, being indebted to Hotel Ta.ft, New York, New 
York in tha sum ot t~ee dollars and ninety-one cents 
($3.91) tor room charges-,, did with intent to defraud aa.id Hotel 
Ta.ft, a.t New York, New York, -on or a.bout 25 February 1944 move 
from. said hotel without paying sdd indebtedness. 

CHARGE IIa Violation ot the 96th Article ot War• ...... 

Specifioa.tion 1 a In th&t Second Lieutenant Eugene J. lkrmon, 
303rd Illf'antry, did, a.t Ca.mp Polle, Louisiana, on or about 
18 December 1943, with intent to deoeive, wrorigtully am 
unlawfully make and utter to Rapides Bank & Trust Compaey, 

http:Lieutena.nt
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Ca:mp Polk•. Louisiana, a certain oh.eeks in words and figures 
a.s follows, to wit a 

RAPID~ BANK & mwT co. 84-23 
In Alexandria 

.ALEXANDRIA, IA. l& December 1943 
-o-HD--ER,.,,...._OF..,,_____c~as.......h _____________ PAY TO THE$2s.oo 

Twen •five-----·-----~-~-~-.....-·~--~-------------- DOLLA.RS 

VALUB RECEIVED AND CHARGE TO ACCOUNT OF 

TO Na.tiona.l Bank of Lansdowne 

Lansdowne, Penn.a.. 
Eugene J. Ha.nnon 

2nd 1,4; Inf' 

and by means thereof' did fraudulently obtain trom said 
Rapides Bank & Trust Company twenty-five dollars ($25.00), 
lawful money of the Uni.ted States. he the said Seoond 
Lieutenant Eugene J. Harmon then well ]mowing that he did 
not ha.ve and not intending he sho~d have sufficient funds 
in a.ey aocomit with the National Bank of I.e.nsdowne • .t.nscl.owne, 
Pennsylvania tor the payment of' said oheok. · 

NOTEa 	 And 6 other speoifioa.tions in substantially the same form 
as Specification 1 e~oept as to payees, amount of specified 
checks. dates, and drawee banks. 

Specification 2a Payable to Rapides Bank and Trust Company, 
in the amolmt of @50.00, d.a.ted 24 December 1943. 

Speoitication 3a Payable-to Rapides Bank and Trust Company.· 
in the amolmt of tso.oo, da.ted 24 December 1943. 

Specification 4.• Payable to Hotel Lincoln. -New York,; in 'the 
am.olmt of $30.00, dated 20 February 1944. 

Specification 5a Payable to Hotel Lincoln~ llew York, in the 
amount of 125.00, dated 21 February 194:4. 
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Speoif'ioa.tion 61 Payable to Hotel Taft, New York, New York, 
in the amount of $15.00, dated 24 February 1944. 

Speoif'ioation 7• Pqable to Hotel Taft, New York, New York, 
in the a.mount of' tls.oo, dated 24 February 1944. ­

Speoi.t'ioation 8 a In tha.t Second Lieutene.nt Eugene J. Harmon, 
303rd Infantry, having received a la.wtul order from Major 
Nelson A. Voorhees, Post Adjutant, Fort Jay, New York:, on 
4 March 1944 to proceed without delay i'rom Fort Jay, New 
York to Fort Leona.rd Wood, Missouri, and.·upon arrival at 
Fort Leona.rd Wood, Missouri to report to the Commanding 
General, 97th Inf'antry Division, said Major Nelson A. Voorhees 
beillg in the execution· of his ot'fioe, did fail to obey the 
same. · 

.ADDI!IONAL CHARGE Ia Violation ot the 69th Article or War. 

Spe cifioationt In that Second Lieutenant Eugene J. Ha.rmon, 
Company "!41', Three Ifundred Third Int'antry, having been 
duly plaoed in arrest in qua.rters on or a.boqt 23 May 1944, 
did at Fort Leona.rd Wood, Missouri on or a.bout 31 May 1944 
break his said arrest before he wu set a.t liberty by proper 
authority. · 

.ADDITIONAL CHARGE IIa Violation of the 61st Article ot War. 

Speoit'ioationa In ths.t Seoond Lieutenant Eugene J. &rmon, 
Company •JI', Three Hundred Third Inf'a.ntry, did, without 
proper lea.ve, absent hil'llself' from his organization at Fort 
Leonard Wood, Missouri, from a.bout 31 May- 1944, to a.bout 
3 July 1944. 

He pleaded guilty to and was found guilt;y ot all Charges and Spe_oitioe.tions. 
No evidence of' previous conviotiona ,ra.s introduced. He was se~tenced to 
dismissal, total forfeitures e.lld oont'inement at ha.rd labor tor 25 yea.rs. 
The reviewing authority approved the aentenct11, reduoed the period of oon­
tinement to five years and forwarded the reoord of trial tor aotion under 
Article of' ¥Var 48. · 

3. The undisputed evidence shows that on 17 Feb:rua.ry 1944. the aooused 
registered at the l:btel Linooln in New York City (Pros. Ex. 1). OD. 25 
February 1944, being ii:idebted to the hotel in the amount of $16.22, the 
a.ooused moved from the hotel without notice and without paying thb in• 
debtednesa (R. 11, Ex. 1). Ol1. 24 February 1944 the ·aoouaed registered at 
the Betel Ta.t't in NBW' York City (Ex. 6). On 25 Februa.ry 1944, being in­
debted to the Hotel fa.ft 1n the uiount ot $3.91 he moved trom tha.t hotel 
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without notice and without paying his bill (R. 12, Ex. 5). On 18 December 

1943 the aocused ma.de and signed a check in the amotmt of' 125 on the 

National Bank of lan.sdowne, Pennsylvania, and by means thereof obtained 

:,;25 f'ram. Camp Polk Facility, Rapides Bank and Trust Company of' .Alexandria, 

Louisiana (R. 11, Ex. 2 ). On 24 December 1943 the acoused made and signed 

two checks in the amount of' $50 ea.oh upon the National. Bank of' La.nsdowne 

and by means ·thereof' obtained $100 from the Camp Polk Faoility, Rapides 

Bank e.IJd Trust Company (R. 11, Ex. 2). On 18 December 1943 am 24 December 

1943 the accused did not have sufficient funds in the Lansdowne Bank for 

the payment of' a:r.ry of' the foregoing checks, his account being at that 

tiu overdrawn (R. 12, Ex. 4). On 20 February 1944 and 21 February 1944 

the aocused made. signed, and negotiated oheoks in the e.mounts of' $30 and 

$26, respectively. upon the Vernon Bank, Leesville. Louisiana, and by . 

means thereof' obtained $55 f'1 om &tel Lincoln, New York City (R. 11, Ex.2 ). 

On 24 February 1944, the accused made, signed, al1d negotiated two checks 

of' $15 eaoh upon the Vernon Benk, Leesville, Louisia.na, 8lld by means 

thereof' obtained $30 from Hotel Taft of' New York City {R. 11, Ex.2). 

To induce the credit manager of' the hotel to cash the checks the accused 

represented himself as having been overseas f'or several months and as 

having been wounded in Africa. (R. 12, Ex. 5). The accused has never had 

8IJ.Y overseas service (R. 13 ). The accused had never had an accotmt with 

the Vernon Bank (R. 11, Ex.3). Under date of' 4 March 1944 Major Nelson 

A. Voorhees, Post Adjutant,.Fort Jay, New York, issued a written order 

instructing_·. the aocus ed to proceed without delay to Fort Leonard Vfood, 

Missouri, and to report to the Commanding General, 97th Infantry Division 

(R. 12, Ex. 6 ). The accused failed to obey this order (Ex.- 6 ). On 23 

May 1944,·the accused was placed in arrest in quarters (R. 12, Ex:. 7). 

On 31 May 1944, he breached this arrest and left without authority. On · 

31 May 1944, the acous.ed went absent without leave and voluntarily re­

turned to military control on 3 July 1944 by surrendering himself' to the 

military police in Chicago, Illinois (R. 13,14,16; Ex. 8). 


The~accused offered no evidence 8lld declined to testify, but au-·. 
thorized his counsel to make an unsworn statement that the indebtedness 

. and the checks described _in Charges I 8lld II and the Specifications 
thereullder had been paid. 

Apart from the•accused's plea of guilty, the undisputed competent 
evidenoe .t\llly supports the findings of' guilty as to Charge I and the 
Speoifications thereullder. The evidence shows that accused while a 
registered guest of Hotel Lincoln lef't the hotel without notice and 
without paying his bill of $15.22 and moved to Hotel Tart. After 
spending one day at Hotel Tai't he left that hotel without notice and 
without paying his hotel bill of $3.91. Assuming that these ,circum­
stances alone are not sufficient to support an inference of fraud, when 
we add to them the further tact that before leaviDg Hotel Lincoln accused 
gave that hotel two worthlese ohecks in the total amount of $55.00 (Speci­
fications 4 and 5, Charge II), and one day bef'or~ leaving Hotel Ta.ft he gave 
that hotel two worthless checks of_ $15 each (Sps. 6 and 7, Chg. II). it is the 
opinion of the Board of Review that suf'ficie.nt foundation· is laid to support a 
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legal inference that accused lei't the hotels with intent to ·defraud in 
violation of Article of War 95. 

With reference to Charge II (Specifications 1 to 7. inclusive). the 
evidence shows that while accused was in the South he issued three worth­
less checks on a bank in the North in which his account was then over­
drawn. and. that when in the North he issued four worthless checks upon a 

· bank in the South in which he had never had ar.y acooim.t. The only plau­
sible ini"erenoe in the light of all the evidence is that accused intended 
to defraud the payees of the checks. 

Proof of guilt:· of the remaining Charges and Specifications is so 

clearly established a.s to render unnecessary any discussion thereof. 


4. War Department records show that accused is 23 years old. He 

did not attend college. Upon completion of the prescribed course of 

training at the Infantry School. Fort Belllling. Georgia. he was com­

missioned a second lieutenant of Infantry. Army of the United States. 

2 August 1943. 


5. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substan­
tial rights of the aooused were committed during the trial. In the 
opinion of the Boa.rd of Review the record of trial is legally suf'fioient 
to support the findings of guilty and the sentence and to warrant con­
firmation thereof. Dismissal is mandatory upon conviction of a viola­
tion of Article of War 95 and is authorized upon conviction of a viola­
tion ot Articles of War 96. 69 and 61. 

Judge Advocate. 

Judge Advocate. 
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1st Ind. 

,Uar Department, J.A.G.O., lZ AUG 1944 - To the Secretary of War. 

1. Herevrith transmitted. for the action of' the President are the 

record of trie.l and. the opinion of the Boe.rd of' Re'view in the case of' 

Second Lieutenant hugene J. Harmon (0-1323259), Infantry. 


2~ I concur in the opinion of the Boe.rd of' Review that the record 
of trial is legally sufficient to support the findings of guilty and . 
the sentence and to warrant cQnfirmation thereof. I reoorranend that the 
sentence be confirmed as approved. by the reviewing authority, but that 
the forfeitures be remitted; that the United States Disciplinary 
Barracks, Fort Leavenworth, Kansas, be designated as the place of con­
finementJ and that.the sentence as thus modified be carried into execu­
tion. 

3. Inclosed are a draft of a letter for your signature trans­
mitting the record to the President for his action and a fonn of Exe­
~utive action designed to carry into effect the reoonunendation herein­
abow ma.de, should suoh action meet with approval. 

l,{yron C. 

~ • ~ ... ... .....o-___~Q--... 

Ore.mer, 
1B.jor General, 

3 	Inols. The Judge Advocate General. 
Inol.l-Record of trial. 
Incl.2-Drft. of ltr. £or 
sig. Sec. of' War. 


Incl.3-Form of Ex. action. 


(Sentence as approved by reviewing authority confirmed rut forfeitures 
remitted. G.C.M.O. 491, 11 Sep 1944) 
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Yll\.R DEPARTMI~n 

Army Servic~ Forces 


In the Office of The Judge Advocate General 

(379)Washington, D.C. 

SPJGQ 
9M 259669 -2 SEP1~4 

UNITED STATES 	 ) PACIFIC ·vVINq, AIB TRANSPCRT COMMAND 
) 

v. ) Trial 	by G.C.M., convened at 
) Station #'2D, Pacific Wing, 

First Lieutenant HARRY L. ) Air Transport Co:rmnand, Army 
:&JKHAP.D (0-580697), Air ) Air Forces, APO 9-Z:,, 19 June 
Corps. ) 1944. Dismissal, total for­

) f eitur es and canfinement :for 
) two (2) years. 

OPINION of the BOARD OF REVI~N 
GA.UBRELL, FREDERICK and ANDERSON, Judge Advocates. 

1. The Board of Review has examined the record of trial in the 
case of the officer named above, and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi ­
cations: .. 

CHARGE Ia Violation of the 58th Article of War~ 

Specifications In that First Lieutenant Harry Izy"nn Eckhard, 

Station #20, Pacific Wing, Air Transport CQm.11\3.nd, Army 


·Air Forces, did, at APO #9-Z:,, on or about 6 Iny 1944~ 
attempt to desert the Service of the United States by 
boarding a certain military airplane Ylhich was about to 
depart from Station #20, with intent permanently to 
absent himseif without proper leave from his post and 
proper duties. 

CHARGE II: Violation of the 	95th Article of War.· 

Specification 1: In that First Lieutenant Harry rv,nn Eckhard, 
Station #20, Pacific Wing, Air Transport Com:nand, Army 
Air Forces, did, at APO #92$, on or about 4 !.fay 1944, 
wrongfully, without authority, and with intent to deceive 
his superior officer, First Lieutenant :03.win Chambers, 
Jr., falsely make and utter a certain purported official 
radiogram in words. and figures as follows a 
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11CG PW A'ID 

HQ STA #1 


- APO. 953 

CO STA #20 P'i'f A'ro APO 929 

ISSUE OWERS W/0 DELA.Y ASSIGNING 1ST LT HARRY L. 
~KHAJill, AC 0580697 TO HQ A'ID WASH 

113258 

RYAN" 

Specification 2: In that First Lieutenant Harry Lynn Eckh:3.rd, 
Station fl'Z:J, Pacific Wing, Air Transport Command, Anny Air 
Forces, did, at APO #9';!:), en or about 5 tl:l.y 1944., wrong­
i'ully, without authority., and with intent to deceive his 
superior officer, First Lieu·c.enant Edwin Chambers, Jr., 
falsely make and utter a certain purported official radio­
gram in wards and figures as follows: 

I 

11CO STA #25 PW A'ro APO 922 

CO STA #20 PW' AW APO 9Zt 


ISSUE Ci?.DERS W/0 DELAY ASSIGNING 1ST LT HAP.RY L. 

&:KHARD AC 0580697 TO HQ ATC W'A.SH FOR PERM CHA. 

OF STA 


CHt\RLF.S" 

Specif1°caticn 3: In trat First Lieutenant Harry Lynn Eckhard, 
Station #ZJ, Pacific Wing, Air Transport Command, Army 
Air Forces., did., at APO #9Zt, on or about 5 May 19~, 
wrongfully., 1'ithout authority., and mth intent to deceive 
his superior officer, First Lieutenant &lwin Chambers, Jr., 
falsely make and utter a certain purported official radio­
-gram in words and figures as follows s 

11 5 AA.CS 55~, 6611E 0812 

CG PW A'ID STA 1 APO 953 

CO P'N Arr; STA.. 20 APO 929 


REF TVlX: T".tUS HQ 1_132:; ISSUE ORDERS IMMEDIATELY 

ASSIGN:2'JG 1ST LT HARRY L. ~KHA.RD AC 058069? 

TO HQ A'ID WASH FOR Pill:J: CHA OF STA 


RYA!'l 11 

Specification 4: In that First Lieutenant Harry Lynn Eckhard, 
Station #20, Pacific Yiing, Air 'Transport Command, Army 
Air Forces, did, at APO #929, on or about 6 Hay 1944, 
wrong.fully, wi.t!'lout authority, and with intent to deceive 
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his superior officer,, First Lieutenant l!Awin Chambers, 
·Jr., falsely make and utter a certain purported offi ­
cial letter in words and figures as follows: to wita 

HEADQUARTE1?.S 
PACil'IC "\V"ING, AIR '1.RANSPORT cmHAND 

ARMY Am FORCES 
APO No. 953 

Station #1 


(2a) 4 May 1944 

SUBJ.B:Ta 	 Transfer of Officer. 

TOs 	 Commanding Officer, Station #ZJ, Pacific Wing, 
Air Transport Comm.and, .APO 929 

1. Issue orders without delay assigning 1st Lt. 
Harry L. IDKHARD, 0-586097, AC, to HF.A.DQUARTER.S, Am 
'.IRANSPORT CmMAND, Washington 25 1 D.C. on permanmt 
change of station. 

By command of Brigadier General RD.Na 

Isl L.s. Howell 
/t/ L.S. HcmELL 

Lt. Col., A.G.D. 
Adjutant General" 

and did falsely and Tithout authority, simulate thereon 
the signature of L. s. Howell, his superior officer. 

Specification 51 In that First Lieutenant Harry Lynn Eekrard, 
Station #ZJ, Pacific Wing, Air Transport Canma.nd, Army-
Air Farces, did., at APO :/192$, on or about 4 Ma.y 1944, 
with :intent to deceive First Lieutenant F.dwin Chambers, 
Jr• ., his Canmanding Officer., officially state to the ea.id 
First Lieutenant Edwin Chambers., Jr• ., that he had received 
an official radiogram signed RYAN., from the Fifth Army 
Airways Canununication System, Jackson's Drome Tower, APO 
#9'ZJ, which statemEnt was lmown by the said First Lieutenant 
Harry Izynn Eckhard to be untrue. 

' 
He pleaded not r,uilty to Charge I and its SpecificationJ guilty to Charge 
II and each respective Specification thereunder; and was .found guilty ot 
all Charges and Specifications., except the woros ''absent himself wi:thout 
leave fro~ his post and proper duties" contained in the Specification of . ­
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Charge I, the court having substituted the words "to absent himself 

without proper leave from his organization in order to shirk important 

service, to wits overseas duty" in lieu of the excepted 110rds. No 

evidence of previous cmvictions was introduced at the trial. Accused 

was sentenced m be dismissed the service, to forfeit all pay and 

allcwra.nces due or to become due., and m ·be ccnfined at hard labor 

for a period of two years. The reviewmg authority disapproved 11 so 

much of the finding of guilty of the Specifi:ation (as a.mended) of 

Charge I as :involves the finding of guilty as to the substituted wards 

"':n order to shirk important service, to wit i overseas duty1 n, ap­

proved the s=ntence and forwarded the record of trial for action um.er 

Article of ,Jar 4S. 


. •. 

3. Evidence for the prosecutions 

At all times pertinent to the matters involved in the instant 

case, the accused was in the military service of the United States, 

assigned to duty at Station #'2JJ, Pacific 'Wing, Air Transpo1·t Command, 

Ar.ny Air Forces, A.PO No./929 (R. 6; Exs. 4, 5, 6); F'irst Lieutenant 

Edwin Chambers, Jr., was the Corrnnanding Officer of Station #'2JJ (R. 5); 

Colonel Chester Charles was apparently Commanding Officer of Station 


. #25, Pacific Wing, Air Transport Co;-r-na.nd (given name supplied from 
Staff Judge Advocate 1s review; com.-n:1.nd deduced from Elc. 2); and 
Brigadier General Vlilliam Ord Ryan was Comnanding General of the Pacific 
Win;;, Air Transport Co:nmand, APO No. 953 (reflected by official docu­
ments appearing in the record anj by Ex:. 1). 

About 8:30 o'clock on the morning of 4 !Jay 1944 the accused 

personally delivered to Lieutenant Chambers, in the latter's office, 

in the presence of :first Lieatenant John -.r. Collins (R. 31), and 

thereafter to·Second Lieutenant Iambert L. ~Jarshall, Adjutant of 

Station rl'2D (R. 20), what purported to be a radiogram from "Ryan1t 


(R. 7, 8, 21). This instrument, wholly typed, even m the name of 
'the 	plr)orted sender, was introduced in evidence as the Prosecution's 

Exhibit #4 (R. 7, 8) and reads as follows: 

11 CG Pff ATC 

fl~ STi,.;l 1 

.\PO 953 


.::a STA/I 2J Fi', ATC APO 929 

ISS'JE 00.DjjRS wjo DELAY ASSIGNING 1st LT HARRY L. :EnKHAF:.D AC 0580697 

TO HQ A'It": WASH 

ll325S XXXPN 
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Nei thar Lieutenant Chambers nor Lieutenant liarshall j,ndicated 
to accused that they q~estioned the authenticity of this purported 
radiogram at tne time it was presented to them (R. 7, 19, 20, 31). 
Instead, Lie~tenant Chambers told accused that he would be relieved 
of all duties and that he (Chambers) would issue the orders, as os­
tensibly directed (R. 8, 18); and Lieutenant Ms.rshall told him that 
the orders wolld be issued as soon as he C,fa.rshall) received authority 
from Lieutenant Chambers (R. 21). When accused h9.<;i departed, however, 
a conference was held between Lieutenants Chambers, M3.rshall, and 
Collins with regard to whether the instrument was a genuine radiogram 
(R. 8). It did not appear to have been written on a teletype machine, 
nor did it contain Pacific Wing serial am identification mmi.bers as 
it should have (F.. 8, 21). Lieutenant Chambcrs thereafter recalled the 
accused to his office and asked him where he got the message, to which 
accused replied that he had got it fran "AACS, f'rom the crypt room11 

(R. 8-9, 31). Lieutenant Chambers later checked with Captain Huffman, 
MCS, to see if the message came through that organization and also · 
sent a wiJ:'e to Vfing Headquarters requesting verification of the radio­
gram (R. 9) .­

During this same morning of 4 May 1944, after the accused had 
been questioned about where he obtained the purported radiogram above 
set out, another pirported radio gram, this one ostensibly from "Charles", 
was delivered to Lieutenant Ha.rshall at his desk by an enlisted man 
whom he does not recall and whose identity he has not since been able 
to ascertain (R. 21). This instrument was introduced in evidence as 
the Prosecution's Exhibit #5 (R. 9) and reads as follows: 

"CO S'fA# 25 P\'{ A.TC APO 922 

-CO srAJI 2::> Pff ATC APO 929 

ISSUE ORDEP..S W/O DEIAY ASSIGNlliG 1st LT HA..-cutY L ~KHA.RD AO 0580697 

TO HQ ATC WASH FOR PERM GH! OF~ STA 

CHARLES" 

Lieutenant Marshall delivered this second instrument to Lieutenant 
Chambers (R. 9), who ttknew it was not (a genuine :instrument) because of 
the identical mistake in the second radiogram that I noticed in the first 11 

(R. 10).· Lieutenant Chambers asked the accused where he got this second 
instrument, to which accused replied, 11 f'rom the AAOS11 (R. 10). Lieutenant 
Marshall had already called both the 5th AACS arrl the 5th AAF Intermediate 
Base to see if such a message bad come throu[;h either organization (R. 21). 
Later a radiogram was sent by Lieutenant ChaniJers to Station #25 request­
ing "authorization of the radiogram" in question (R. 9). 

While discussing this second instrument with the accused, Lieu­
tenant Chambers told him that there would be a delay in writing the orders 
because it was necessary for him (Chambers) to get more information from 
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Wing Headqµart,ers before he could issue them. The accused thereupon 

of,fered to get. the informa.tion for him but Lieutenant Chambers told 

hi.in that he wruld hjmself get ·it the following morning (R. 10). 


About 9100 o'clock an the morning of 5 May 1944 the accused 

perscnal].y delivered to Lieutenant Marshall (R. 21), who in turn 

promptly called it to the attention of Lieutenant Chambers (R. 22, 10), 

still another purported radiogram, which was introo.uced in evidence 

as the Prosecution's Exhibit #6 (R. 16) and reads as follows, 


tt5 AACS 5544 6611E o812 
CG PW ATC STA. 1 APO 953 
CO PW A.TC STA 2o APO 929 

REF TWX THIS HQ 1132C , ISSUE ORDERS IMMEDIATELY ASSIGNING 1st LT 
HARRY L EI:KARD EI:KHARD AC 0580697 TO HQ .ATC WASH FOR PERM CHA. OF STA 

RYAN11 

Either immediate].y or short].y after accused had delivered this 
third purparted radiogram to. Lieutenant Chambers, the latter received 
a wire £ran Headquarters, Pacific Wing, Air '.Iransport Command, the nature 
of which is not shClffll of record (R. 11). He therwpon relieved the 
accused of all duty and informed him that there would be a delay in 
issuing his orders for transfer, as a result of which he (accused) 
would be unable to get away from Station #ZJ immediately as he ha.d hoped 

. (R. 11-12) • 

Durwg this same morning of 5 May 1944 a person who represented 

himself to be 'Sergeant Plokky, and that he was calling from AACS, called 

Lieutenant Chambers on the telephone ani gave him certam numbers which 

he claimed were idmtification numbers of the tlll"'ee purported radiograms 

set out above (R. 15). Lieutenant Chambers recognized the voice and 

certain peculia.ritie~ of speech of this person as those of accused (R. 

15). · 


Lieutenant Chambers did not personally in:iicate to the accused 
that ha thought the p.irported radiogram orders were false (R. 19). He 
may even have told accused on the afternoon of 5 May 1944, 11 tha.t is a 
good deal, you gettmg orders to go home" (R. 20). He did not have 
authority to issue orders for a change of station and the reason he told 
the accused tha. t he would issue such orders was because the latter's 
"behavior and manner was such that some of the officers in the organiza­
tion expressed some caicern as to what he might do", and Lieutenant 
Chambers wanted to find out from Wmg Headquarters what action he himself 
should take in the matter (R. 19). 
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On 5 May 1944, after the accused had delivered the third pur­
ported radiogram (Ex. 6) and after Lieutenant Chambers had received 
the above-mentioned telephone call, Lieutenant Cooper req.ieated the 
accused to go to AA.CS with him, which accused did (R. 31). The accused 
knew where the code room was, and again represented it to be the place 
'Where he had obtained the messages (R. 31). The officer and sergeant 
who were in charge of the code room and message center stated, in the 
presence am hearing of the accused, that the message (Ex. 6) wa.s not 
an A.ACS message and, further, that there was no Sergeant Plokky in their 
organization (R. 31-32). 

Captain P. H. Huffman, Army Airways Communication System, APO 
929 (5th A.ACS), testified that neither of the three purported radio­
grams hereinabove set out is a genuine or authentic radiogram message; 
th.at neither of them had been received through AACtf ~t Station #')JJ; 
and that there has been no Sergeant Plokky in his organization (R. 32-33). 
The messages sent by Lieutenants Chambers and .Marshall to the Headquar­
ters from which the respective messages rad ostensibly been sent 
requesting confirmticn of the messages brought no confirma.tim of 
either of them (R. 24). The stipulated testimony of Brigadier General 
William Ord Ryan is that he neither directed, authorized, nor ratified 
either the writing or sending of either of the messages purporting to 
be from "Ryan" (Exs. 4 and 6); that he neither authorized, directed, 
approved, nor ratified the issuance of orders or directions to issue 
orders transfel"l'ing accused from station #20; and that no one had auth­
ority to sign his name to any radio, teletype, letter, or other message 
concerning or affecting the transfer or purported transfer of the 
accused fran station #20, Pacific Wing, A'IC, to Headquarters, ATC, 
Washington, D. c. (R. 5, Ex. l). The stipulated testimony of the only 
persons having access to the teletype roan of Station #1, Headquarters, 
Pacific Wing, is that neither the message contained in Exhibit 4 nor 
that contained in Exhibit 6 nor any similar message passed through 
that office (R. 5, Ex. 2). Captain Roland E. LQuden, AC, P\V-ATC, 
Adjutant at Station #25, and Staff Sergeant Nelson o. Kimball, Message 
Center Chief at Station #25, both testified that the purported message 
f'rom "Charles" (.Ex:. 5) is not an official communication from Headquarters 
of Station #25, Pacific Wing, Air Transport Command o(R. 33-34). 

Prior to 4 May 1944 (date upon which the first of the purported 
radiograms was delivered) the accused had expressed himself to Lieutenant 
Chambers as being dissatisfied with his station and assigruoont, and, 
abrut the middle of April 1944, he had submitted to Headquarters, Station 
#')JJ, a written request for transfer (F.. 6-7). Lieutenant Chambers 
returned this application for transfer to accused £or corrections as to 
form (R. 7) and it was not thereafter rewritten or again presented (R. 
17). 

About 7100 o•clock on the morning of 6 M,1.y 1944 Lieutenant 
Chambers arrl First Lieutenant John S. Peterson were near the motor pool 
when they saw the accused drive out in a jeep in which he had his baggage 
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(R. 12, 38). Lieutenant Cha.mbers asked him where he was going, to · 

which accused replied that 11he was going down to the line (the apron 

by the operations and fraffic offices at Jackson Drome, R. 12) to 

weigh in his baggage" (R. 12, .38). Lieutenant CJ:nmbers told him it 


, would 	be all right to "weigh in" his baggage but that he would not 
get away that day, and instrue ted the accused. to report to him a.ft.er 
turning in the jeep, to which accused said 11 0.K. 11 (R. 12). Lieutenant 
Chambers made no effort to stop the accused (R. 41) but instructed 
Lieutenant Peterson, imo was 11P & T officer" for the day, and whose 
duty it was to check airplanes before they departed the station, to 
watch accused "on the line11 (R. 39). Shortly afterwards, Lieutenant 
Peterson discovered a ltB-4 bag", to llhich was attached a tag bearing 
the name of accused and listing "Washington, D. C., n as the place of 
final destination (R. 13, Ex. ?) , in compartment C of a plane on tm 
line (R. 39). He had the bag removed from the plane and reported the 
matter to Lieutenant Frost (R. 40). 

First Lieutenant Jack S. Frost, operations officer, accanpa.nied 
by a member of the military police, entered the plane, a C-54 Transport 
which was divided into several compartments, and fcund the accused· in 
the radio operator's seat in the nose compartment thereof (R. 42). 
The door leading fran this comparment to the passenger canpartment . 
was not closed (R. 42). Lieu.tenant Frost asked him 'What he was doing 
there, to which accused replied, "nothing" (R. 42). Lieutenant Frost 
told accused that tm plane was about to be loaded, and the latter 
said, tto.K. 11 Lieutenant _Frost thereupon told h:il!l to get off the plane, 
that it 'WOUld not be loaded until he had done so, am the accused 
complied (R. 42). It ms npt necessary to use force in order to get 
accused cff the plane (R. 40, 4'.3). Tm record of trial does not dis­
close 'What time this plane was dCheduled to depart Station #'2JJ, nor 
its destination. · 

There ware obviously places en the plane vmere it would be 

much easier to hide than on the flight deck \llhere accused ve.s found 

(R. 43). The crew of this particular plane included a radio opera.tor 


· (R. 43). 

• 

Lieutenant Chambers arrived oo the scene just attar the accused 
. had alighted from the plane and told accused to return to the Ca.mp Area 
and report to the Adjutant and to then- remain within the confines of 
the area (R.· .·?,-3, 42). 'When he had himself returned to the Camp Area, 
Lieutenant Cpambers asked the accused why he put his baggage on the 
plane, to which the latter replied tha.t he "was sending it on ahead" 
(R. 13). In response to Lieutenant Chamber's inquiry as to 'Whether it 
had bean his intention to depart the island without orders, the accused 
stated that 11he had· knowledge of other o 1':f'icers · on transfer entering 
upon their travel without orders and the orders being forwarded later" 
(R. 24). · 

.• 
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later during the same day (6 May), while Lieutenant Marshall 
was out for lunch, a letter, sealed :in a government "official business" 
envelope which was addressed to the Commanding Officer of Station #'2JJ, 

. {R. 26, Ele. 9), purporting to be signed by L. S. Howell, a.s Adjutant 
General, by command of Brigadier General Ryan, and of the tenor fol­
lowing (R. 16, Ex. 8) was placed on his desk (R. 22), to wit a 

"1. Issue orders without delay assigning 1st. LT HA.R..'R.Y L. 
~KHARD 0-580697 AC to HEADQUARTERS AlR '.mANSPCRT· COMMAND 
Washington 25, DC. on permanent change of station. 11 

• 
Sergeant George A. Stewart supplied accused with a Station 

#1 letterhead about,lla)'.) or 12100 o 1clock, noon, on 6 May 1944, and 
saw the heading and subject, "transfer of officer", of a letter accused 
wrote {R. 35). Private Kenneth G. Ahrenholtz also saw accused writing 
this letter and sayr "By comna.nd of Brigadier General Ryan" and the 
name, "L. s. Howell", signed thereto (R. 36). He furnished accused. 
with an envelope of the same kind as Exhibit #9. The latter placed 
the letter in this envelope and then placed the letter and mvelope 
in a magazine and left with them (R. 37). First Lieutenant Joe E. 
Taylor w.i.s in the orderly room at Headquarters, St.ation #ZJ, about the 
noon hour of 6 May ·1944 and saw the accused enter and leave it while 
Lieutenant Marshall was absent (R. 37). He did not, however, see 
accused leave anything in the orderly room (R. 37). The stipulated 
testimony of Lieutenant Colonel L~ s. Howell is that he neither signed 
nor authorized an7 one to sign the above letter for lrlJn and that he 
had neither issued nor authorized the issuance of any orders for a change 
of assignment or station for accused (R. 5, Ele. 2). 

A written and signed statement, voluntarily made by accused 

to the officer who :investigated this case after he had been duly 

advised of his rights in the matter, was introduced in evidence as 

Exhibit #10 (R. 44) and reads in pertinent part as follows, 


11 I do not care to cross examine any of the witnesses llho 
have ma.de statements. The statements are correct. . 

11 I did prepare the messages myself, and presented them 
a.a alleged, with the hope of gett:ing rock to Washington, D. C., 
to my wife and boy. The first messae;e, signed by :tRYAJP -was 
prepared by me on the typewriter at Tech Supply; the 'CHARLES' 
·and second •RYAN• messages, and the '·HOWELL' letter were pre­
pared by me on a typewriter c.t the Squadron (ATC) Supply. 
The statement of Lt. CHAMBERS regarding my leaving the A'ro 
area with my baggage and getting aboard the plane is correct. 
I prepared and attached the Personal Property Identification 
Tag that was on my baggage. 

-9­
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"I have been dissatisfied at Station i/2D for sor:iet-L'Ylc. 
Shortly after my arrival I was aware that Lt. GrfA-Gu"i.S was 
discri.:ninating against me, for what I didn't know. He 
ordered me, and Lt. TAYLOR to stand roll call at OW5 every 
other morning, excusing the rest of the Officers. He assigned 
me to five duties that kept me·busy all the time, often 
sixteen hours a day. All this tL-'""e I couldn I t keep fro!!l 
thinking of my wife :md son, who were back home. Colonel 
CHARLES paid a visit to our Station and severly reprimanded 
me as he didn't like the way I combed my hair. He also made 
the statement that he didn 1 t like the way that I rolled my 
pant legs up two folds i~om the bottom to keep cool., He 
threatened me with dismisal from the service because I refused 
to rise when he entered the Officers• Club. ,Al.J. this lead up 
to the cause of me doing what I did. Seemingly small things, · 
but under the adverse conditions overseas, they were tremendous •11 

4. Evidence for the defenses 

Lieutenant Taylor, recalled as a witness for the defense, 

testified that he had lived in the same tent with accused early in 

March and had noticed a light colored ida1 tif'ication tag, which he 

was unable to describe in detail, on the accused I s B-4 bag shortly 

after the latter's arrival at Station #ZJ (R. 46). This bag had 


. such a tag on it before the accused carried it down to "the line" 
on the morning of 6 :May (R. 47). Tags such as were .found on the 
accused I s bag when it was rer.ioved from the plane cruld be procured 
at Hamilton 1''ield, Hickam Field, or most any other field along the 
transport route (R. 48). 

Having been first advised of his rights as a witness, the 

accusErl elected to make an unsworn statE1I1ent. He placed the tag 

which was introduced in evidence a:i his bag when he left H:i.milton 

Field. A large group left Hamilton Field together quite early in 

the morning and they had been given tags and told to put them on 

their bags themselves. Tre same tag which he then pl.aced on his bag 

remained thereon until removed by Lieutenant Chambers (R. 50). The 

accused lives in Washington, D. C. (R. 50). 


It ms stipulated that the "66-2(l)tt card of the accusErl 

shows that between 1 August 1942 and 2 February 1944 the efficiency 

ratings given the accused were three of "excellent" and_ three {the 

last three) of "superior" (R. 50). . · 


5. Lieutenant Collins, having been recalled as a witness by 

the court, testified that tags of the nature found on accused I s bag 

were in use at the air field of Station #'2JJ am would have been 

accessible to the accusErl there (R. 51-52). They were for use on 

baggage to which the passenger might not have access during a trip 

(R. 51). He did not recall whether or_ not' the accused "weighed in" 

his baggage an 6 Ml.y (R. 53). No passenger is supposed to 1084 


- 10 ­



(389) 

his own baggage {R. 53). Compartment C of the ship on which the ac­
cused was found would' be lqaded through the nose of the plane (R. 52), 
the remaining compartments through the passenger compartment (R. 53). 

6. Crarge I and its Specification alcne require discussion, 

because there is no question about the legal su.f.ficiency of the 

record of trial to support the findings en Charge II and each of its 


, respective Specifications. Not only did the accused plead guilty to. 
Charge II am ea.ch respective Specification thereunder, such pleas 
constituting judicial ccnfessians of guilt, legally sufficient of 
themselves to sustain the findings of guilty, but the prosecution 
introduced evidence, clear and convincing in mture, which establishes 
beyond any doubt each essential element of the offenses alleged in 
these Specifications. The making am uttering of false instruments 
of the nature involved in the instant case and the making of a false 
official statement, all with the intent to deceive his superior 
officer, constitute violations of Article of War 9~. Dig. Ops. JAG 
1912-1940, sec. 453(18). 

The Specification of Charge I avers tba t the accused "did
* -r.- * attempt to desert the service of the United States * * *with 
intent permanently to absent h:iJ]1self without proper leave fran his 
post and proper duties". · · 

It, is clear from the language that the kind of desertion in­
tended thefeby is the desertion described in M.C.M. lJoa, p. 142 as 
"absence without leave accompanied by· the intention not to return". 
It was equally clear that the charge did not involve the kind of deser­
tion described in Article of War 28 - 11Any perscn subject to military 
law who quits hi.s orga:ri.ization or p:'a.ace of duty with the intent to 
avoid hazardous duty or to shirk important service shall be deemei a 
deserter". · 

In the preparation of the Specification it is apparent that 

the No. 15 Form of Specification appearing in ?J.C.:.!. App. 4, p. 240 

was used. This form is prepared in the alternative so that the author 

of the Specification can use either that part which is suitable for 

the k:ind of desertion alleged :in the subject Specification or that 

part suitable for the ,t;ype of desertion desi;ribed in Article of War 

28 above. 


The prosecution having elected to charge the accused with an 
attempt to commit the former type· of desertion by averring the specific 
intent required, a court-~rtial may not properly find the accused 
guilty of the latter or any different type of desertion. cne is not 
a lesser included offense of the other, they are separate and distinct 
offenses (C.H. 224765 and C.!,1. 224932 (1942), 14 Bos.rd of Review 179, 
4J7). 
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"The offense of desertion is defined as '*** absence 
without leave accompanied by the intention not to return, 
or to av'oid hazardous duty, or to shirk important service• 
(1.!.C.M., 1928, par. lJO). Thus it is apparent that deser­
tion is an offense requiring a specific intent of mind. 
It is equally clear that the word 'desert' is a broad, in­
clusive tem and when used in a specification is susceptible 
of attributmg to the accused any one of the three mtents 
of mind described above. When, therefore, the word •desert• 
in a specification is modified, as in the present case, by 
the 'phrase t ~* in order to avoid hazardous duty ~-if-1 , its 
meaning is narrowed and the justiciable issues of the Speci­
fication are accordingly restricted. Furthermore, when a 
Specificati,:m alleges desertion with an intent to avoid 
hazaz:dous duty, the proof must show such an intent. If the 
proof shows no such intent, but rather an intent not to 
return to the service, there is a fatal variance between 
the allegata and the probata and a finding of guilty of 
desertion based on such proof cannot be approved." 

The court in the instant case, expressly found the accused 
not guilty of the words 11absent himself without leave from his post 
and proper duties" arrl substituted the alternative form of desertion 
verbatim from Form 15 referred to which describes the other type or' 
kind of desertion (A.W. 28). It is clear from this action that the 
coart intended to change the charge from cne kind of desertion to 
another. Ap:EB,rently it was convinced trat the accused did not intend 
permanently to absent himself from his post and proper duties but 
intended to shirk important service on the Pacific Island where he 
was stationed by attempting to quit his organization. The evidence 
in support of such a conclusion was clear and convincing while the 
evidence to support a finding of a specific intent to desert the ser­
vice altogether ~s of a doubtful natur·e. 

The court, however, in its efforts to effect the change of 
specific intent neglected to strike out the word "permanently", which 
is cu.stoms.rily used in connection with the type of desertim charged 
and not ·in describing desertion with intent to avoid hazardous duty 
or to shirk important service 'Within the meaning of Article of War 28. 
This was evidently an inadvertent mistake on the pa.rt of the court 
as, otherwise, the finding is ambiguous and might be interpreted to 
mean that the accused had both, or either, specific intents. Having 
substituted verbatim t.11.e words describing desertion under Article of 
War 28 as they appear in Fonn 15 we· are convinced that the court intended 
only to substitute that type of desertion far the other. 
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As stated above this was improper. The reviewing authority, 
recognizmg the inability of t.½e court properly to find the accused 
guilty of an atte~pt to desert in a manner involving a specific intent 
different from that alleged in the Specification, attempted to cure 
the error by striking out the words 11 m order to shirk important ser­
vice, to wit, overseas duty11 • By strikmg out this specific intent, 
it so happens, that because of the inadvertent orror made in making 
the substitutions, the finding substantially describes the desertion 
in its usual and ordinary sense and in the sense originally charged. 
The effect, however, is to find the accused guilty of the very type· 
of desertion of which the court has found him not guilty. In the 
opinicn of the Board the reviewing authority does not have the auth­
ority to effect such a change so as to bring about this result • 
.Elcceptions and substitutions may be made by a reviewing authority so 
as to describe a lesser included offense. The reviewing authority 
in the subject case has made the same error as the court - it, bas 
endeavored by an exception to .find the accused guilty of an offense 
entirely diff'erent from the one of which the court found him guilty 
and vmich is not a lesser included offense. The record of tri&l is 
therefore legally insufficient to support the findings of guilty of 
Charge I an::l its Specification. 

6. Brigadier General W"illiam Ord Ryan, Commanding General, 
Pacific Wing, Air Transport Command, Anny Air Forces, was the appointing 
and reviewing authorlty in the instant case. Three of the false mes­
sages, for ttie making an::i uttering of,which the accused was convicted 
herein, purported to have emanated from hi. s head quarters. His testi­
mony to the effect that none of them was issued either by him or under 
his authority was reduced to -writing, signed by him, and by stipulation 
was introduced in evidence by the prosecution. Neither of these 
situations nor the combination of the two is deemed su.fficient, under 
all the facts and circumstances, to disqualify him either from appoint­
ing the court or from acting as the reviewing authority. There is 
nothing to indicate th:l.t he had any personal lmov,ledge of the facts 
of the case other than that he !mew he had neither issued nor auth­
orized the issuance of the messages :in question. His testimony on 
this point 'was strictly negative in its nature. The instruments which 
were falsely ma.de and uttered in his name are not of a nature calculated 
to affect him adversely either as an individual or m his official 
capacity, nor are they of a nature calcul.ated to. create any personal 
feeling of animus or ill will toward the accused. The latter confessed 
the falsity of the instruments and his authorship of them in his 
voluntary pre-trial statement to the investigating officer" pleaded 
guilty to each Specification involving the false messages, and there 
was no issue whatever nade by the evidence on any fact touched upon 
:in the stipulated testimony of General Ryan. Cla1rly, the latter 
was neither the accuser nor the prosecutor wit:i"lin contemplation of 
Article of ·.rar 8 (par. 5!, M.C.M. 1923). Nor is there anything to 
mdicata t,hat he had formed or expressed any opinion on the case as 
a whole or 'Upon any element of either of the offenses alleged and 

~ 13 ­



(392) 

about which there was any conflict in the evidence (SPJGJ 250.452). 

We hold that nc, substantial right of the accused has been injuriously 

affected as a result of General Ryan I s acting as the appointing and 

reviewing authority (Article of ·war 37). This holding should be 

ccnsidered as limited to the facts of this particular.case. · 


7. Since the record of trial is legally insufficient to support 

the finding of guilty of Charge I and its Specification; and the only 

remaining charge alleges a violation of Article of Viar 95, it is legally 

sufficient to support only so much of the sentence as provides for 

dismissal. • 


~· 

8. War Department records disclose that this officer is 26 years 

of age and married. He is a graduate of a twelve grade public school 

but has not attended college. He served as an enlisted man in the Air 

Corps from 17 February 1937 until 31 July 1942, atta:ining the grade 

of Staff Sergeant. He was discharged on 31 ·J'IJ,ly 1942 to accept ap­

pointment as temporary -warrant officer (JG), :which he did. on 1 August 

1942. Having satisfactorily completed the course of training at 

officer candidate school, Army Air Forces Technical '!raining Cormnand; 


·Miami 	Beach, F1orida, he was appointed and commissioned a temporary 
second lieutenant, Army o! the United States; on 24 July 1943 and 
entered on active duty the same day. He was promoted to the rank of 
first lieutenant on 28 October 194). The records do not disclose that 
this officer has ever been employed in any civilian occupation. He 
has been pr1ncipal~ eng-c:1.ged in airplane ma:intenance and repair work 
during his Anny career. 

9. The court was legally constituted. In the opinion of the 
··· Board of Review, the record of trial is legally insufficient to support 
the findings of guilty of Charge I and its Specification, but is legally 
sufficient to support all rema.in1ng firrlings and so mu.ch of the sen­
tence, but only so much thereof, as provides :for dismissal and to 
warrant canfir;nation of the sentence to the extent stated. Dismissal 
is mandatory upon conviction of a.violation of Article of War 95. 

'tJ:~ /4:ku~Judge Advocate. 

~ge.Advocate.

rl'· /2 ~ ,Judge Advooate. 
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1st Ind. 

War Department; J.A.G.o., 11 SEP1944 .- To the Secretary of War.• 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case 
of First Lieutenant Harry L. ~ckhard (0-58069?), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally insuffici~t to ·s11pport the findings of guilty of 
Charge I and its Specification, but legally sufficient to support the 
remaining findings and to warrant confirmation of ooly so much of the 
sentence as provides for dismissal. I recommend therefore that the 
findings of guilty of Charge I and its Specification be disapproved; 
that only so much of the sentence as provides for dismissal be confirmed 
and t~t the sentence, as thus modified, be carried into execution. • 

3. Inclosed are a draft of a letter for your signature, transmit­
ting the record to the President, for his action, and a form of li.icecutive 
action designed to carry into effect the above recommendation should· 
such ~ction meet with approval• 

.~Q.·~ 

Myron C. Cramer, 
Major General, 

3 	Incls. The Judge Advocate General 
1 - Record of trial 
2 - Dft. ltr. for sig• .S/1.f 
3 - Form of Executive action 

-

(Findings of guilty of Charge I and its Specifications disapproved. 
Only so much of sentence as provides for dismissal confirmed. 
G.C.M.O. 598, 31 Oct 1944) . 
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Anny Service Forces 


In the Office of The Judge Advocate General 

Washington, D. c. 


SPJGV 
CM 259672 : 3 AUG 1944 

' 
UNITED STATES 	 ) FIRST AIR FORCE 


) 

v. 	 ) Trial by G.C.M., convened at 

) Walterboro, South Carolina, 

Second Lieutenant FREDERICK ) 23, 24 and 27 June 1944. 

D. IvicIVER, JR. (0-819456), ) Dismissal. 

Air Corps.. ) 


OPDUON or the BOARD OF REVIEW 
TAPPY, HARWOOD and TREVETHA.N, Judge Advocates. . 	 .- - - - - - - - - - - - - - ,.... 	 ­

1. The Board of Review has examined the record of trial in 
the case of the officer named above and submits this, its opinion, 
to The Judge Advocate General. ~ 

2. The accused was tried.upon the following Charges and 
Specifications: 

Clli~RGE I: Violation of the 61st Article of 1Var. 

Specification: In that Second Lieutenant Frederick D. 

Mciver, Junior, Air Corps, Section F, 126th Anrry 

Air Forces Base Unit.(Fighter), did, without 

proper leave, absent himself fran his organization 

and station at Army Air Base, Walterboro Army Air 

Field, Walterboro, South Carolina, from about 10 May 

1944 to about 16 lJay 1944; 


CHARGt II: Violation of the 96th Article of War. (FindL"lg or not guilty), 

Specification: (Finding of not guilty). 

He pleaded not guilty to both Charges and the Specifications there­
under, and was found guilty of Charge I and its Specification and 
not guilty of Charge II and its Specification. No evidence or · 
previous convictions was introduced.· He was sentenced to be dis­
missed the service. The reviewing authority approved the sentence 
and forwarded the record of trial for action under Article of War 48: 
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3. The accused having been found not guilty of Charge II and 

the Specification thereunder the evioonce pertaining to this Charge 

and Specification "Will not be discussed. 


4. The evidence for the prosecution was substantially as 

follows: 


Accused's unauthorized absence from 10 May 1944- to 

16 Lay- 1944 was shown by the original morning report of accused's 

organization, received in evidence without objection (R. ?;.Ex. 1). 


Captain Albert R. Ribansky, inve'stigating officer, testi­
fied that after full warning as to his testimonial. rights accused made. 
a written sworn statement. 'l'h:is statement was received in evidence 
(R. 37;~ Ex. 3). Paragraph 2 of the statement is as follows: 

"As to Charge I against ~e, on the Specification 
of AWOL I offe'r the :foll91'iqg explanation. I did not 
leave Army Air Base, Walterboro Army Air Field on 10 
Uay 1944 as charged. I ~eft·at 0100, 13 llay 1944. 
I went to Richmond, Virginia to see my wife. Before I 
left Selfridge Field to come here, our class was promised 
a leave. My wife is pregnant, and realizing that after 
our training was completed that no leave of any kind would 
be granted, I wanted to see rny wife before we were alerted. 
I was worried about the condition of my. wife, and that is 
the only reason why I left the base." 

He also told Captain Ribansky that after leaving the base on 13 May 
· 1944 he had gone to Savannah where he caught a bus for Richmond (R. 36). 

5. ~or the defense. 

It was stipulated that accused's name does not appear on 

the mornin~ reports of his organization from 10 :May to 16 May 1944 

inclusive (R. 39). · . 


Second Lieutenant Elbert Hudson, a member of accused's 

organization, testified that he spent a Saturday evening with the 

accused shortly after he arrived at Walterboro on 9 May 1944, and 

he believes it ~s the first Saturday after the 9th, which would be 

13 hlay 1944. '\~en :warned by_ the court that he was under oath this 

witness said he realized that, and that was wey he could not testify 


· for sure as to the date, but as he remembers the evening "we were 
crying because we weren't sane-where other than Walterboro, because · 
Saturday night was usually our night to howl. Other than that I 
can't stand up and swe~r up and doffll that on that night he was with
me: I know he was with me one night shortly after I got here" (R. 40). 
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On cross-examination when confronted with accused's state­

ment that he had left Walterboro Anny Air Base at 0100 on 1.3 May 1~4 

he said he would not swear that a particular Saturday night was the 

one he had in mind (R. 41). 


Second Lieutenant Rixie. H. McCarroll, · another member of ac­

cused Is organization, testified that on Saturday night, 1.3 May 1944, 

the accused came into Barracks 308 on the base, where witness and 

others were playing cards and spending the evening in 1lhat witness 

"would call a bull session" (R. 42). 


When on cross-cxamination this witness was likewise con­

fronted with accused's statement as to when he lefttm base at 

iJalterboro witness replied he did not then see how accused could 

have been on the base on the night of 13 May· :(R. 43) • 
. . 

On examination by the court this witness said that what 

impressed on him that the Saturday night he saw ~ccused was 13 May 

was that "We had this bull session and were griping about the dif­

ference between spending Saturday night in Walterboro rather than 

in Michigan, and I know that the topic of our discussion was about 

how we were spending that first Saturday night down here" (R. 43). 


, 

Second Lieutenant Wilbur F. Long, also a member of 

accused's organization, testified that he saw accused in a bus · . 

station in Walterboro on 14 May 1944, and bought a bus ticket for 

Savannah, and later that day he saw him in the Lincoln Inn in 

Savannah (R. 44). Accused was also seen in the Lincoln Inn in 

Savannah between 9 and 10 p.m. on 14 May 1944 by Second Lieu­

tenant Arthur J. Wilburn, also a member of accused's organization 

{R. 46). 


6. The evidence shows that accused absented him;;elf with­
out leave from his organization and station at Walterboro Army 

Air Field, Walterboro, South Carolina from 10 May 1944 to 16 May 

1944. Accused himself admitted an unauthorized absence, but claimed 

he was absent onzy from 13 May to 16 May 1944, he having left his 

station at Walterboro Amy Air Field on 13 May to visit his 

pregnant wife in Richmond. 


The record shows that at the conclusion of the closing 

arguments by both defense and prosecution the court was closed, 

then opened and data concerning accused's age, pay, service, etc. 

was read to the court. The court closed and upon reopening the 

president announced that upon secret written ballot, two thirds of 

the menbers present at the time the vote was taken concurring found the 


· accused not guilty of Specification 1, Charge II, "and the court orders 
·.a rehearing before a new trial for the Specification of Charge I" 

· ·.(R~ 49). The president then began reading paragraph 89 of the 
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Manual for Courts-Uartial, and determined that it referred to the 
President of the United States and not to the president or a court. 
He thereupon announced "The findings and statement will be stricken 
from the record. The court will be adjourned until 9:00 o'clock 
tomorrow morning" (R. 49). 

The court met on 24 June 1944 pursuant to adjournment and 

immediately closed. Upon reopening the president stated the court 

would not announce its findings at this time, and that the court 

would be adjourned until further notice. 


The court met again on Z7 June 1944 at the call or the 

president. Three or the nine members or the court who had been 

present at the prior meetings were absent. The court was closed and 

upon secret written ballot, two thirds or the members present con­

curring found the accused guilty of Charge I and its Specification 

and not guilty or Charge II and its Specification. 


In the same closed session, the court upon seoret written 

ballot, two thirds of the members present at the time the vote was 

taken concurring, sentenced the accused to be dismissed the service 

(R. 50). The court was opened and the president announced the 

findings and sentence. 


The attempt by the court at the conclusion or the trial 

on 23 June 1944 to order a rehearing as to Specification 1, Charge I, 

was absolutely null and void., The remarks or the president that his 

statement and the "findings" would be stricken was merely an attempt 

to kill something already dead. · 


At the meeting on 24 June the court met and merely announced 
that its findings would not be announced. Meeting again on Z'/ June 
the court again made.findings that the accused was not guilty of the 
Specification or Charge II and Charge II, merely thereby reaffirming 
its previous finding as to that Specification and Charge, and guilty 
of the Specification of Charge I and Charge I. This irregular procedure 
by the court must be considered in light of' the provisions of paragraph 

1 78g, Manual for Courts-Martial, providing that "a court may reconsider 
any finding at any time before the same has been announced or the court 

. has opened to receive evidence of previous con~ictions". It is true 
that the court did open to receive evidence or previous convictions at 
the conclusion of' the trial on 23 June and thereafter made its annowice­
ment of the abortive attempt to order a rehearing as to the Specification 
of Charge I. The record does not disclose that any findings were made 
b1 the court on Charge I and its Specification at this :ession on 23 ·June. 
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No findings were announced at the meeting or the court on 24 June. 
The record discloses that at the adjourned meeting of the court on 
V June findings of guilty of Charge I ·and its Specification were 
made and announced. The net result therefore is that the court did 
not at a:ny time reconsider any findings on the Specification of 
Charge I and Charge I after hearing the data as to previous convic­
tions, but made its findings initially on V June after it had heard 
the evidence as to previous convictions on 23 June. Thus the 
provisions of the Manual cited above do not apply. The Board of 
Review is of the opinion that this was merely a procedural error, 
and did not injuriously affect the substantial rights of the accused, 
particularly as the trial judge advocate announced that there was no 
evidence of previous convictions. No legal findings as to Charge I 
and its Specification having been made previously, and the irregular 
proceeding of the court being merely procedural, the Board of Review 
is of the further opinion that findings made on 27 June 1944 as to 
this Charge and Specification are therefore legal and valid. 

· 7. War Department records show that accused is 24 years of 
age. He graduated from high school and attended the University of 
Pennsylvania for one year. He entered militar;r service 8 November 
1940 and was appointep aviation cadet 28 February 1943. Arter com­
pleting the Flying Training Command Course of Instructions at 
Tuskegee Army Air Field, Tuskegee, Alabama, he was appointed second 
lieutenant, Army or the United ~tates, on 7 January 1944. 

8. The court was legally constituted and had jurisdiction of 
the person and the offenses. No errors injuriously affecting the 
substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review the record of~ trial is legally 
sufficient to support the findings of guilty, to support the sentence 
and to warrant confirmation of the sentence. Dismissal is authorized 
upon conviction of a violation of Article of War 61. 

c:j:54¾«.d:rt 2/. ~.~., Judge Advocate. 

Judge Advocate. 1JWIL(J/w-r~~:
,. 

...~..,.____....... ~_·-~------~---'Judge Advocate. 
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SPJGV 
Clrl 259672 

1st Ind. 

War Department, J .A.G.O., 16 AUG 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President 
are the record of trial and the opinion of the Board of Review 
in the case of Second Lieutenant Frederick D. Mciver, Jr.; 
(0-819456), Air Corps. . · 

2. I concur in the opinion of the Board of Review that 

the record of trial is legally sufficient to support the findings 

of guilty, to support the sentence and to warrant confirmation 

of the sentence. I recommend.that the sentence be confirmed and 

carried into execution·. . ·· 


3. Inclosed are a draft of a letter for your signature, 
transmitting the record to the President for his action, and a 
form ot Executive action designed to carry into effect the recom­
mendation hereinabove ma.de, should such action meet with approval. 

, l C,.;_ ' ·,~ 
-, 
·~-.......:~~ ......._._ 

L '. ~'--)'',­

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 
3 Incls. 

Inol~ 1 - Record of trial. 
· Incl. 2 - Dft. ltr. tor sig. S/W. 
Incl~ 3 - Form of action. 

(Sentence confirmed. · G.C.M.O. 544, 5 Oct 1944) 

25-:-4-_13'.i 7-100 
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