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WAR DEPARTMENT
Army Service Forces
In the Office of The Judge Advocate General
Viashington, D, C.

SPJGV
CM.258372 ‘
| 8 JUL1944 .
UNITED STATES g 92D ;NFANTRY DIVISION
ve ’ g Trial by G.C.M., convened at
Fort Huachuca, Arizona, 26
Second Ljeutenant BENJAMIN ) April 1944. Dismissal and
HOLMES (0-1103696), Corps ) total forfeitures.
of Engineers, )

OPINION of the BOARD OF REVIEW A ‘
TAPPY, HARWOOD and TREVETHAN, Judge Advocates

1., The Board of Review has examined the record of trial in
the case of the officer named above and submits this, its opinion,
to The Judge Advocate General,

(1)

2. The accused was tried upon the following Charges and Speci-

ficationss

CHARGE I: Violation of the 6lst Article of Var.

Specification 1t In that 2nd Lieutenant Benjamin Holmes,
317th Engineer Combat Battalion, did, without proper
leave, absent himself from his duty as duty officer

. in the Battelion Kotor Park at Fort Huachuca, Arizona,
from about 1200 25 December 1943 to about 2000
25 December 1943.

CHARGE II: Violation of the 96th Article of Var,

Specification 1¢ In that 2nd Lieutenant Benjemin Holmes,
317th Engineer Combat Battalion, did, at Fort
Huachuca, Arizona on or about 25 December 1943
wrongfully commit an assault and battery upon 2nd
Lieutenant William F, Jones, C.E., by seizing



2)

him by the coat and ripping certain of the
buttons therefrom at the same time saying to
the said 2nd Lieutenant William F, Jones, "Let's
~ go outside and settle this," or words to that
- effect,

He pleaded not guilty to and was found guilty of all Charges and -
.Specifications. No evidence of previous convictions was introduced.
'He was sentenced to dismissal and totel forfeitures. The reviewing
authority approved the sentence and forwarded the record of trial for
action under Article of War 48.

3. The prosecution introduced competent evidence to prove the
following state of facts,

8. Charge I and the Specification.

By memorandum dated 26 November 1943, issued by Headquarters
317th Engineer Combat Battalion, Fort Huachuca, Arizona, there was -
published a duty roster for officers covering duty at the 317th Engineer
Battalion Motor Park for three successive series of Fridays, Saturdays
and Sundays, 1.e. 19 November 1943 to 21 November 1943, inclusive,

26 November 1943 to 28 November 1943, inclusive, and 24 December 1943-
to 26 December 1943, inclusive, The hours of the tours of duty were
(a) 1700 Friday to 0800 Saturday, (b) 1700 Saturday to 1200 Sunday,

- and (e) 1200 Sunday to 0800 Monday. All officers detailed to duty -

by this memorandum were to be physically present at the Motor Park
during the entire. tour of their duty except for necessary absence for
meals or in performance of duty (R. 6, 9; Pros. Ex. A). The accused
was detalled to a tour of such duty commencing on Saturday, 25 December
1943 and had not been excused from it (R. 9, 19; Pros., Ex. 4). Accord-
ing to the duty roster the hours of duty were from 1700 Saturday to :
1200 Sunday, However, 25 December was a holiday and the battalion
commander believed it was understood in the organization that on
holidays the hours of duty would be the same as on Sundays irrespective
of the day of the week on which the holiday fell. In such event ac-
cused's tour of duty on 25 December would have commenced at 1200 hours

~ rather than 1700 hours (R. 8). The battalion commander had & general
discussion about the duty roster with the officers concerned but did-
not give them any specific instructions other than to point out "that
their duties were enumerated on the Roster" (R. 10). He could not -
remenber whether or not accused was present at this general 'discussion,
" Furthermore, he did not tell accused specifically that duty hours on a
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holiday would be the same as on Sunday regardless of the day of
the week on which the holiday fell (R. 10, 11)., The first time
that a holiday fell on a Saturday covered by the duty roster was
25 December (R, 9). It was common knowledge, however, in the
battalion that, although normally Saturday duty began at 1700 °
hours, on Christmas day it was to commence at 1200 hours (R. 19)

Private Curtiss Brown, on duty as driver at the dispatch
office on 25 December, first saw the accused on his tour of duty
that day about 1700 or 1730, when accused came to the dispatch office
and told Brown not to let any vehicles out until they were checked.

- The accused then returned to the shop office, where the duty officer
stayed, and told Private Brown he would be there if needed, Brown
saw the accused two or three times that night and the next morning,
as the accused made his rounds about every two hours (R. 15-16).

The officer of the day, Captain John A. Campbell looked
for accused at the Motor Park at 1600,.1800 and 2000 on 25 December -
1943 and could not £ind him there (R. 19). Around 2200 or 2230 hours
that same night accused was at the Mountain View;Officers"Glub,‘Fort
Huachuca (R. 24, 64-65). Captain Campbell first saw accused that
night sbout 2345 hours at Fry Gate when called thére by the militery
police to identify him (R, 21-22)

The practice of trading tours of duty between officers was
not authorized, though it had happened. Disciplinary action fallowed
if such trading was discovered (R. 11). o .

b. Charge II and the Specification.

- Around 2230 on Saturday, 25 December 1943, in the Mountein
Vieu Officers' Club, Fort Huachuca, the accused approached First Lieu-
tenant William F, Jones, who had been & witness against him at a
previous court-martial and said, "Let's go outside and let's settle
this" (R, 24, 25). Lieutenant Jones had been advised shortly before
that accused might be looking for him with hostile intentions (R. 24).
He refused agcused's suggestion and the latter thereupon grasped him.
by the blouse, ripping off buttons and tearing the blouse as he
- demanded that Lieutenant Jones step outside (R, 24). Lieutenant Jones
remained seated and Second Lieutenant Francis L, Barrigher escortel
the accused away. Lisutenant Jones then caused the provost marshal
to be called (R, 25). In Lieutenant Jones' opinion, the accused was
drunk (R. 27). . ' ' ,
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4. For the defense, Second Lieutenant Mack H. Eldridge -
testified that he relieved accused as duty officer at the Motor -
Park at the accused's request, from about 2200 to sometime between
2300 and 2400, to "spell him for sbout two hours®™., Witness stayed
in the shop office during this time and had no calls for cars. He
did not see the officer of the day nor the driver on duty. Accused
was there when the witness came to relieve him and returned after
2300, walking in the door of the shop office alone. Witness knew
of other occasions where officers on special duty spelled one
another, He had no authority to do so other than accused' ‘
request (R. 29-32),

Accused's company commander, Captain Jesse R. Turner, JdTre,
a witness for defense, testified that he had not authorized accused
to trade his tour of duty or any part thereof with any other officer,
nor had eny changes been made in the duty roster, Exhibit A, which
detailed accused in the first instance., He further testified that
although it was unauthorized some officers in the past had traded
tours of duty with other officers and that disciplinary action as
a result of this unauthorized practice had resulted in some instances
(R, 38-39). To his knowledge there were no verbal or written
instructions to cover special duty hours on holidays other than -
Sundays. He issued no instructions on the matter of tours of duty
on holidays (R, 38=39),

Private Curtiss Brown, the only driver on duty with ac-
cused, wes recalled as a defense witness, and said that he did not
see anyone looking for the duty officer on the night in question,
however, he was out on trips some of the time., He did not see Lieu-
tenant Eldridge at any time while on duty (R. 40-41).

Lieutenant Barrigher and. Second Lieutenant Frank Williams
testified that they were with accused at the Officers' Club and saw
him in an altercation with Lieutenant Jones which began when the
latter needlessly bumped into accused on the stair balcony although
he had plenty of room to pass. Accused asked Lieutenant Jones what
was the matter with him and the latter thereupon gave accused a shove
and told him to keep out of his way. Accused, who is about half a
head taeller and ten to fifteen pounds heavier than Lieutenant Jones,
then grabbed him by the coat collar, but Lieutenants Barrigher and
Williams separated them and took accused downstairs. According to
Lieutenent Barrigher, accused might have gone back upstairs later.

" According to Lieutenant Williams, accused remained seated outside

~in sight of both himself and Barrigher until the provost marshal
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came and took him away, Accused and Lieutenants Barrigher and
Williams were each carrying a gless of whiskey around the club,
but Lieutenant Williams, who does not drink, did not observe
‘whether anyone took a drink (R, 42-60).

‘Accused, being informed of his rights, elected to remain
silent (R. 62).

5 Colonel Raymond G, Sherman, coordinator of patrols on duty
the night of 25 December 1943, called as the court's witness,
testified that in answer to a call he went with the military police
to the Officers! Club., He found everything orderly and was informed
there had been no disturbance, but Lieutensnt Jones complained that
accused had assaulted him and had ripped all the buttons off his
blouse, Lieutenant Jones had the buttons in his hand and his blouse
was torn., The witness talked to accused who denied everything, He was
not drunk, but had been drinking, and his manner was very overbearing.
He took accused to Fry Gate and turned him over to Captain Campbell, .
the Engineers duty officer. This was not earlier than 2230 or 2300,
possibly a little later. Witness understood that accused was under
sentence of a general court-mertial and that Lieutenant Jones had
been a witness against him (R.,63-66). B :

6. The "understanding" said to prevail in the organization,
as to the hours of special duty on holidays, is insufficiently
established by the evidence as an authoritative amendment to the
express terms of the order in evidence, Exhibit A, which fixed the
accused's tour of duty on the particular day as beginning at 1700
~ hours on Saturday, 25 December 1943. It is therefore immaterial
whether he was at the place of duty before 1700. However, the
evidence does establish his absence from duty from 2200 hours to
about 2330 hours or 2400 hours, A finding as to the duration of
the absence is unnecessary (CM NATO 1087, 3 Bull. JAG 9). Accord-
ingly the evidence sustains the finding of guilty of the Specifi-
cation, Charge I. Likewise, the evidence clearly establishes that
accused cormitted an assault and battery on Lieutenant Jones in
violation of Article of War 96, The evidence sustains the finding
of guilty of the Specification, Charge II.

: First Lieutenant William F. Jones was permitted to testify
that he was a witness against accused at a former triasl resulting

-in his conviction (R. 25) and Colonel Raymond G. Sherman of the
military police was permitted to testify that he understood. the

. accused to be under general court-martial sentence (R. 65). No
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evidence of previous convictions was introduced. These abuses
passed without objection, However, the compelling evidence fully
establishes the commission of the present offenses charged and
the error did not substantially prejudice the rights of accused.
Any improper effect it may have had in influencing the court's
determination of the sentence imposed mey be corrected by the
confirming authority (3 Bull. JAG 186).

7. -The accused is 2/ years of age. He was commissioned a
second 1ieutenant at Fort Belvoir, Virginia, 16 September 1942, .
on completion of a course at the Engineer School. In civil life
he was a dance band musician, He had three years of college
education,

The record of the trial of this accused by another general
court-martial of the same command, now before another Board of Review
in this office (CM 258544), shows that he was convicted on 2 December
1943 of violations of the 96th and 95th Articles of War for driving
a Government vehicle in violation of standing orders and for making
a felse official statement that he had not done so. Although that
case was tried four months and 24 days before the instant case, the
sentence was not approved until 26 June 1944, four days after the
action in the instant case and 57 days after the trial of the instant
case, The character of his service generally is noted by the
investigating officer as unsatisfactory.

8. The court was legally constituted and had Jurisdiction of
the person and the offenses. No errors injuriously affecting the
substantial rights of the accused were committed during the trial.
In the opinion of the Board of Review the record of trial is legally
sufficient to support the findings of guillty, legally sufficient to
support the sentence and to warrant confirmation of the sentence,

, Dismissal 1s authorized upon conviction of a violation of Article of
War 61 or 96,

M ( , Judge Advocate,
ﬁ&}_ﬂi 22 z;ﬂ 2 , Judge Advocate.

(Filed without further action in view of the execution of the .
sentence- to dismissal against the same officer in a different
~case, CM 258544, confirmed in G.C.M.0. 471, 1 Sep 1944)

B __-6-
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WAR DEPARTMENT
Armmy Service Forces
In the Office of The Judge Advocate General

Washington,D.C.
5 JuL 1944 @)
SPJGH 5 |
CM 258377 ,
"UNITED STATES g SECOND AIR FORCE
© Ve ) Trial by G.C.M., convened at
: ) Amy Air Field, Dyersburg,

Second Lieutenant HARRY Fo ) Tennesses, 22 May 194). Dis-

- CANTRELL (0—689)450), g missal and total forfeitures.
: GQI'P‘SQ »

CPINION of the BOARD (F REVIEW
DRIVER, O'CONN(R and LOTTERHOS,Judge Advocates.

1. .Tha Board of Review has examined the record of trial in the case of
the officer named above and submits this, its opinion, to The Judge Advocate
General.

2. The accused_ias tried upon the following Charges‘ and Specifications:
CHARGE: Violation of the 96th Article of Ware

Specification 1t In that Second Lieutenant Harry F. Cantrell, Heavy
) Boambardment Crew Pool, attached 223rd Army Air Forces Base Unit
. (Combat Crew Training School, Heavy), Section F, did, at Odessa,
Texas, on or about 16 October 1943, wrongfully and unlawfully _
. make and utter to Henderson Drug Company, Odessa, Texas, a certain
check, in words and figures as follows, to wit?

87-36
HAMILTON NATIONAL BANK -
Chattanooga, Temn., Oct 16 1943 NO.
'. Pay to the | i | ,
order of Henderson Drug Co - §15.99
"Fifteon and 00/ = = = = ~ = = = == = = = = = - = = = DOLLARS

Harry F Cantrell - 2nd Lt
0689450

and by means thereof did cbtain full value from said Henderson
Drug Company, which check, upon being preseated to the said bank
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upon which it was drawn for payment, was not honored or paid by
it because he, the said Second Lieutenant Harry F. Cantrell,
did not have on deposit with said bank sufficient funds for
payment thereof. : ’

Specification 2: Similar to Specification 1, except that it alleges
that the check was made and uttered to Pyote Army Air Base
Exchange, Pyote, Texas, on 18 November 1543, in the amount of
$10, and was dramn on the First National Bank of Pecos, Texas.

Specification 3t Similar to Specification 1, except that it alleges
that the check was made and uttered to Pyote Army Air Base
Exchange, Pyote, Texas, on 24 November 1943, in the amount of-
$20, anl was drawn on the First National Bank of Pecos, Texas.

Specification 4t Similar to Specification 1, except that it aiieges
that the check was made and uttered to George Hendren, Halls,
Tennessee, on 19 February 1944 in the amount of $5.

Specification 5: Similar to Specification 1, except that it alleges
that the check (dated 23 February 19L44) was made and uttered to
George Hendren, Halls, Tennessee, on 19 February 194l in the
amount of §5. .

Specification 6: Similar to Specification 1, except that it alleges
. that the check (dated 22 February 19Lk4) was made and uttered to
.grnvsa.ir Field Exchange, Dyersburg, Tennessee, in the amount of

27. Oe '

Specification 73 Similar to Specification 1, except that it alleges
that the check was made and uttered to First Citizens National
Bank, Air Base Branch, Dyersburg, Tennessee, on 6 March 194} in
the amount of $25. o

ADDITIONAL CHARGE It Violation of the 96th Article of War. .
- (Finding of guilty disapproved by the reviewin
authority).

Specifications 1 and 2: (Findings of guilty disapproved by the re-
: : viewing authority). - _

ADDITIONAL GHARGE II: Violation of the 95th Article of Wars

Specification: In that Second Lieutenant Harry F. Cantrell, Heavy

v Barbardment Crew Pool, attached 223rd Army Air Forces Base Unit
(Combat Crew Training School, Heavy), Section F, did, at
Dyersburg, Temessee, on or about 30 March 194}, with intent to
defraud, wrongfully and unlawfully make and utter to Milton J,
Rosenbloom a certain check in words and figures as follows, to wit:
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Chattanooga ' e
Dyersburgy Tenn., 3=30- 9Ll NO.
Hamilton S
FIRST-CITEZENS NATIONAL BANK  87-104
) or
Pay to Rosenbloom order §$ 1022
Ten - ) e . W s as @ - AN G M G N e am W M n e M = DOIIIARS
For
U.ToUe - Harry F Cantrell 2nd It.
DAAB
0-689450

and by means thereof did fraudulently obtain from Milton J.
 Rosenbloom $9.55, lawful money of the United States, and goods, wares
and merchandise of the value of about $0.45, he, the said Second Lieu-
tenant Harry F. Cantrell then well kmowing that he did not have and
not intending that he should have sufficient funds in the Hamilton
National Bank of Chattanooga, Tennessee, for the payment of said .
. check.

He pleaded guilty to Specifications 1, 2 and 3, the Charge, and to the Charge,
and not guilty to all other Specifications and Charges. He was found guilty
of the Specification, Additional Charge II, except the words ®"with intent to
defraud®, "fraudulently®™ and "he, the said Second Lieutenant Harry F. Cantrell
then well knowing that he did not have and not intending that he should have
sufficient funds in the Hamilton National Bank of Chattanooga, Tennesses, for -
the payment of said check", substituting for the words last excepted the fol-
lowing words ®which check, upon being presented to the said bank upon which it
was drawn, for payment, was not honored or paid by it, because he, the said
Second Lieutenant Harry F. Cantrell, did not have on deposit with said bank
sufficient funds forthe payment thereof#; mot guilty of Additional Charge II
but guilty of a violation of the 96th Article of War; and guilty of all other
Specifications and Charges. He was sentenced to dismissal and total forfeitures.
The reviewing authority disapproved the findings of guilty of Specifications 1
and 2, Additional Charge I, and of Additional Charge I, approved the sentence,
and forwarded the record of trial for action under the L8th Article of War.

. 3. The evidence for the prosecution in pertinent part is swmmarized as
followss : . ' ‘ :

8. Specification 1, the Charge: Mr. Jack Collins, part owner and
manager of Henderson Drug Company, Odessa, Texas, testified by deposition -
(Ex. 1) that accused made and uttered a check (Ex. 2) dated 16 October 1943,

\
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for $15, payable to his compary, and drawn on Hamilton National Bank, :
Chattanooga, Tennessce. Accused received full value for the check, part in
merchandise and the rest in cash. The check, when presented to the bank, was
returned rnpaid and marked insufficient funds, and had nob since been palde
Mr. Charles F. Hall, assistant cashier of the Hamilton National Bank,
tastified by deposition (Ex. 16) that the records of the benk showed that
accused had maintained an account there but that he did not have on deposit
as mich as $15 on 16 Gctober 1943, nor thereafter until 5 January 194kL.
dccused had no arrangement with the bank whereby checks would be honored in
the absence of sufficiert funds to his credit (R. 13, 38).

) * b. Specifications 2 and 3, the Charge: Captain W.0, Hedley, ex-
chenge officer at Amy Air Base, Pyote, Texas, who did not know accused,
testified by deposition (Ex. 3) that accused made and uttered two checks to
the exchange and received full value therefor. One of the checks (Ex. L) is
dated 18 November 1943 for $10, and the other (Ex. 5) is dated 24 November
1943 for $20. Both checks are payable to cash and drawn on the First Na-
tional Bark, Pecos, Texas. Both checks were subsequently presented to the .
bank on which they were drawn, and were returned, marked "Not sufficient
funds®. They had not since been paide Mr. Ray C. McPherson, assistant
cashier of the First National Bank, Penos, Texas, testified by deposition
(Ex. 6) that accused had no funds on deposit with the bank on 18 November 1543
and had made no deposit since that date. Both checks (Exse L and 5) were
presented to the bank am 26 November 1943, and were not paid because accused
~ had no money on deposit (Re 13<1L). i

c. Specifications 4 and 5, the Charge: On 19 February 194l accused
purchased some gasoline and oil from Mr. George A. Hendren, who operated a
service station at Halls, Tennessee. Accused gave him a check (Ex. 7) in
the amount of §5, drawn on Hamilton National Bank, in payment, and received
the balance in cashe On 23 February accused had another transaction at the
service station and gave "one of the boys®™ a check (Exe. 8) for ¢5. Mr. ‘

- Hendren came in just as accused was leaving, noticed that the name of the

bank on the local bank check form had not been changed, and called the
adttention of accused to ite Accused then changed the name of the drawee bank
to Hamilton National Banke Mr. Hendren turned both checks in to the gaso-
line distribubor for the purchase of gasoline, and both subsequently came
back unpaid. Mr. Hendren had to make them good. Accused had given ¥r. Hendren
cther checks which were homored by the bank. Accused called on ¥r. Hendren
sbout 1 March to inquire about the two checks (Exs. 7 and 8), which had not
come back at that time. When accused delivered the second check (Ex. 8) ¥Lt,
Wictzel® was in the statlon, asked ¥r. Hendren to notify him in the event any
of the checks of accused came back and stated that he (Lieutenant Wetzel)
would make them good. The day the checks came back, Lieutenant Wetzel "picked
them upPe Mr. Hendren testified that he did not think accused was trying to
be dishonest, that accused came to the station and paid the checks sometime

%g Miaf;c}{é )and that he (Mr. Hendren) would cash checks again for accused
o 14=10J. - .
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First Lieutenant Oswald C. Wetzel, Jr., "Tactical Officer for Secticn
Fu, army Air Field, Dyersburg, Tennessee, testified that he was present on
23 February when accused changed the name of the bank on a check for Mr.
Hendren, and he told the latter to let him know if the check was ®no good®.
This statement was made in line of duty as tactical officer, as they had
been checking accused to see if he was passing any more bad checks. Ac-
cused was under the "jurisdiction" of Lieutenant Wetzel, whose duty it was
to exercise supervision, "more or less disciplinary®, over the officers under
bim. When the checks came back Ideutenant Wetzel took them to "Captain .
Slack®, and they talked to accused about thems The bank records showed that
on 19 February 194l accused did not have on deposit sufficient funds to pay
- a check for $5, and that the first date thereafter on which he had that
. much o deposit was 6 March 19LL (R. 19-22, 38; Ex. 16).

: d. Specification 6, the Charge: Mr. James S. Moore, manager of
the post exchange clothing store at Dyersburg Army Air Field, #Oxtd" a
check (Ex. 9) which accused wrote. It is dated 22 February 19LL, drawm on
Hamilton National Bank, and in the amount of $27.50. The check was given in-
. payment for merchandise. The check came back from the bank and was put through
for collecticon a second time at the request of accused. It was returned again
by the barke. Accused subsequently paid the check on 21 March 194le The bank
records showed that on 22 February 194l accused did not have as much as §5
on deposit in the bank and that his account remained in that condition until
6 March 154l (R. 22-27; 38; Exe 16). ' -

8. Specification 7, the Charge: Mr. Thomas E. Williams, manager of
"the Banking Facility" at the Dyersburg Air Base, cashed a check (Ex. 10) for
accused. The check, on a customerts draft form of First Citizens National
Bank, Dyersburg, Tennessee, is dated 6 March 19L), in the amount of $25, and
‘drawvn on Hamilton National Banke The check "came back" in a week or ten days
marked insufficient funds. Accused came in about the secend or third week
in March and paid the checks The bank records of Hamilton National Bank
showed that on 6 March accused had sufficient funds in his account to pay the
check, but that on 7 March, he had only $17.48 on deposit, and did not affer-
wards have a balance sufficient to pay the checke It takes two or three days
for a_check to reach the Hamilton National Bank through banking channels from .
"the Post Exchange" at Dyersburg Army Air Field (R. 27-29, 38; Ex. 16).

-

: £. The Specification, Additional Charge II3 Accused signed a check
(Exe 15) which he delivered to Mr. Milton J. Rosenbloom, a merchant of ‘
Dyersburg, for L5¢ or 55¢ in merchandise and the balance in cash. The check *
dated 30 March 19L4 4s for $10 and drawn on Hamilton National Barnk. It was
deposited, went through "the regular course®, and came back a week or two
later, Accused put his serial number and ®section number" on the check :
. Without Mr. Rosenbloam asking him to. Accused made the check good about 1 May.

Ho did not have as mich as $10 in his bank account on 30 March, nor thereaft
(Re 34=39; Ex. 16). , - ’ et

\
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L. The accused elected to remain silent (R. 39).

5. The evidence shows that accused made and uttered six checks aggre-
gating $87.50, drawn on the Hamilton National Bank of Chattanocoga, Tennessee,
received full value therefor, and failad to maintain a sufficient balance in
the bark to pay the checks upon presentation, as alleged (Specs. 1, 4=7, the
Chge, and the Spec., &dd. Chg. II). He also made and uttered two checks,
aggregating $30, crawmn o the First National Bank of Pecos, Texas, received
full value therefor, and failed to maintain a sufficient balance in that bank
to pay them, as alleged (Specs. 2 and 3, the Chge. ). The accused subsequently
made restitution as to all of the checks, except three aggregating $L5. He
pleaded guilty to the Specifications involving these three checks. '

The canduct of accused clearly constituted a violation of the 96th
Article of War. It was his responsibility to maintain a balance in his ac-
count sufficient to pay checks drawn by him. '

: 6. The accused is 29 years of age. The records of the Office of The
Adjutant General show his service as follows: Enlisted service 9 December
1941 to 30 June 1942; aviation cadet from 30 June 19423 appointed temporary
second lieutenant, Army of the United States, and active duty, 26 August 1943.

- T+ The court was legally constituted. No errors injuriously affecting
~ the substantial rights of the accused were committed during the trial. The

Board of Review is of the opinion that the record of trial is legally suffi-
clent to support the findings of guilty and the sentence and to warrant con-
~ firmation of the sentence. Dismissal is authorized upon conviction of a viola=
tion of the 96th Article of War.

4 M% M »Judge Advocate.
(on Leave) sJudge Advocatee

5 ;' m s Judge Advoca[te._
Y
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1st Ind.

War Department, J.A.G.O., 14 JuL 1944 - To the Secretary of War.

: 1. Hereﬁith transmitted for the action of the President are the
Tecord of trial and the opinion of thes Board of Review in the case of
. Second Lieutenant Harry F. Cantrell (0-689450), Air Corps.

2. 1 concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support the findings of guilty and the
sentence and to warrant confirmation of the sentence. The accused made
and uttered eight checks aggregzating $117.50, over a period of several
months, without maintaining a sufficient bank balance to pay them on
presentation. He pleaded gullty as to three of the checks. It appears
from an investigating officer!s report transmitted to me by the Command-
ing General, Second Air Force, that accused, having been duly placed
in arrest in quarters, subseguent to his trial in the present case
breached his arrest. I recommend that the sentence to dismissal and
total forfeitures be confirmed, that the forfeitures adjudged be re-
nitted, and that the sentence as thus modified be carried into execution.

3. Consideration has been given to a petition for clemency by
‘accused dated 25 May 1944 which is attached to. the record.

4. Inclosed are a draft of a letter for your signature, trans-
.mitting the record to the President for his action, and a form of
Executive action carrying into effect the recommendation made above.

ﬁ‘,,a._‘ Q—, QJ\’MA. -
Myron C. Cramer,
Major General,
: The Judge Advocate General.
4 Incls,
Incl 1 - Record of trial.
Incl 2 - Dft. 1ltr. for sig. S/¥.
Incl 3 - Petition for clemency
dated 25/5/44. Attached to record.
Incl 4 - Form of action.

(Sentence confirmed btut forfeitures remitted. G.C.M.O. 467, 1 Sep 1944)
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Captain JACK T. LIGHISEY
(0-203172), Transportation

Corps.
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WAR DEPARTLENT
Army Service Forces
In the Office of The Judge Advocate General.
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27 JUL 1844
NEW YORK PORT OF EMBARKATION

Trial by G.C.l., convened
at Brooklyn, New York, 19
June 1944, Dismissal.

-

L L NS S g

OPINICN of the BQARD OF REVIEW
LYON, MOYSE end SONENFIELD, Judge Advocates.

The record of triel in the cese of the officer named above has

been examined by the Board of Review and the Board submits this, its
opinion, to The Judge Advocate General,

2.

Accused was tried upon the foilcwing Charges end Specificationss
CHARGE It Viclation of the 95th Article of Var.

‘Specifiocation 1 In that Captain Jack T. Lightsey, T.C.,

Control and Planning Division, Headquerters, New York Port

of Embarketion, Brooklyn, New York, did at New York City,

New York, on or about 6 June 1944 wrongfully and unlawfully
procure the admission to Pier 50, North River, a restricted
military area, of one Shaela W. Henry, a civilian, known by

the said Captain Jack T. Lightsey to be a person not au~
thorized to be admitted thereto, at a time when embarkation

of troops and other secret military activities were in progress.

Specification 2@ In that Ceptain Jack T. Lightsey, T.C., Control

and Plenning Division, Headquarters, Wew York Port of Emnbarkae-
tion, Brooklyn, New York, did at Pier S0, North River, New
York City, New York, on or about 6 June 1944, with intent to
deceive Colonel James E, Slack, G.S.C., Chief of Staff, Head=-
quarters, New York Port of Embarkation, officiaelly state to
the said Colonel James E, Slack that one Shala VW, Henry, a
civiliean then accompanying the said Captain Jack T. Lightsey,
was an employee of the Boston Port of Embarkmtion, employed
a8 Executive Assistant to the Demobilization Officer at that
Port; that the said Shala W. Henry was in New York to attend
e conference, to be held on 7 Juns 1944 at ths New York Port
of Embarkation, to consider problems of demobilizetion; that
the said Shala W. Henry had received officlal militery orders

Jovar F935
Autporily of SAC
 ehniin ¢ /ayit
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to that effect; that such official orders had been received

by and werc then in the office of the said Captain Jack T.
Lightsey at Headquerters, New York Port of Embarkation; and
that he, the said Captain Jack T. Lightsey, wished to have

the said Shala W, Hemry observe the embarkation of troops

then and there in progress at said Fler 90 in order to further
an official demobilizaetion study being made by the said Shala
W, Henry, all of which statements were known by the said
Captain Jack T, Lightsey} to be untrue, in that the said Shala
W, Henry was not an employee of the Boston Port of Embarkation;
in that the said Shala W. Henry had not come to New York City
to attend a demobilization conferences in that the seid Shala
W. Henry had not received official orders directing his
performance of duty at the Hew York Port of Embarkation; in
that the said Captein Jack T. Inghtsey had not received and
did not have such orders at his office at Headquerters, New
York Port of Embarkstion; and in that the said Ceptain Jack

T. Lightsey desired the admission of the said Shale W. Henry
to said Pier for no officlal purpose.

~ Specification 33 ‘Nolle prosequi by direction of appointing
authority.

CHARGE II: Violation of the 96th Article of War,

Specificationt In that Caeptain Jack T. Lightsey, T.C., Control
and Plenning Division, Headquarters, New York Port of Embarkation,
Brooklyn, New York, did, at New York City, New York, at divers
times from about 1 February 1944 to about 10 April 1944, wronge
fully and unlawfully assume a grade superior to his own by
wearing in public the insignie of a majore.

He pleaded not guilty to and was found guilty of all Charges and Specifice-
" tions, except Specification 3 of Charge I, which was withdrawn by direction
of the appointing authority. No evidence of previous convictions wes ine-
troduced., He was sentenced to be dismissed the service, The reviewing au~
thority approved the sentence and forwarded the record of trial for action
under Article of War 48,

3e Summary of the evidencs.

8¢ Charge i and Specifications,

On the evening of 6 June 1944, an embarkation of troops was in progress
at Pier 90, New York Port of Embarketion. The ship upon which the troops were:
embarking was visible from the pier itself, and the embarkation appeears to
have occupied several hours (R. 27, 33,39). Certain rigid rules existed
for ‘edmission of persommel to the piers. Though they were not substantially
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different when an actual embarkation was in progress, from the rules at
other times, they were more scrupulously enforced (R. 19,24,25,29). In
order to enter the pier at any time, military and eivilian personnel were
required to be wearing one of several different badges. If a badge wes
not presented, other orders or credentials were required, and had first
to)be approved by the Internal Security Office of the pier (R. 14,15,17,
18).

Accused wes stationed at Headquarters, Control and Planning Di#ision,
New York Port of Embarkation (R. 47). :

About 2200 on 6 June he approached the front gate or head of the pier
in the company of a civilian, one Shala W. Henry. Accused told Corporal
Charles B. Woehrle, 6th Guard Detachment, then on duty, that he wished to
taks lir. Henry onto the pier. Accused wore a port badge, but Henry had
no identification, so Corporal Woehrle referred them to Staff Sergeant
John A. Bleir, his superior (R. 13-16)

Sergeant Blair testified thet he explained the regulations governing
admission to the pier to eaccused, that the Internal Security Office had
received no notification concerning Mr. Henry's visit, and that he could
not enter without proper credentials. It appears, however, that creden-
tials were not specifically asked for nor offered (R. 19-22,24,26). Accused
told Blair that lir. Henry should be allowed to enter because he was a visitor
from the Boston Port of Embarkation on official business in the nature of =
a survey and that it was necessary for him to observe an embarkation (R. 22).

‘Blair sent Woehrle to find Captain Johm F. Barry, Transportation Corps,
then on duty as Internal Security Officer. Before they arrived, however,
Colonel James E..Slack, General Staff Corps, Chief of Staff at the Port,
arrived in the company of several other officers (R. 22,23,38,39,45).
Accused told Colonel Slack that kir. Henry was Executive Assistant to the
Demobilization Officer of the Boston Port of Embarkation, that Henry was
in New York to attend a conference on the following dasy to consider problems -
of demobilization, and that he (accused) wanted Henry to see an embarka-
tion of troops in order that he might become familiar with the activities
of the port and with demobilization problems. Accused further stated that
he had made arrangements through "Colonel Gray's office” for Mr. Henry to
see the embarkation (R. 40)

In the meantlme Ceptain Barry had joined the group. Aocused to0ld him
much the s eme story, adding that while ir. Henry did not have with him
copies of his orders from the Boston Port of Embarkation, he (eccused)
had seen copies of the orders (R. 27,28,36,37). Ceptain Barry at first
refused to edmit lir. Henry (although he did offer to admit accused), but
after a conference between Colonel Slack and Ceptain Barry, lMr. Henry was
permitted to register at the gate, received a pass, and entered the pier

» Lo
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with accused (R. 31,34,35,41). Captain Barry testified that he granted
this permission upon Colonel Slack‘s recommendation that he do so (Re 36).

About 10 minutes later, however, Colonel Slack and Captain Barry ree
considered their action, and as a result, Colonel Slack went to look for
acoused. Finding him and Mr. Heury, they requested further end more definite
identification of the latter. Accused then said that he had copies of
Henry's orders from the Boston Port of Embarkation in his desk at the
Port Headquarters. When lir. Henry could produce no other setisfactory
-identification or authorization, Colonel Slack told Captain Barry to order
accused and Henry from the pier. Ho also told accused to report to him at
0830 the following morning and to bring with him copies of Henry's orders
from Boston (R. 31,32,42,43).

It was stipulated between the prosecution and accused and his counsel
that if present in court Mr. Henry would heve testified that he was ac-
cused's brother-in-lew, that he was not and had not been employed in any
way by the Boston Port of Embarketion, but was in New York solely upon
personal business. He would further have testified that accused had
full knowledge of these facts, but that together he and accused had had
three drinks prior to arriving at the pier and that in his opinion accused
was drunk at the time he was speaking to Colonel Slack (R. 48,49).

Colonel Slack testified that when accused reported to him the next
morning he presented witness a letter of resignation from the Army. Ac-
cused volunteered the statemenits that his whole story of the night before
had been false, in that Mr. Henry waes not an employee of the Boston Port, and
hed no orders from thet station (R. 43-45). Colonel Slack also stated that
no conference on demobilization was scheduled, and that under the provie-
sions of a port memorandum concerning the admission of visitors, a civilian
having no official business at the pier could not have been admitted during
the embarkatlon (R. 45,46; Prose Exe A).

Upon cross-exsmination Colonel Slack testified that accused had worked
directly under him for about a month in the Control and Planning Division
-and that the quality of his work had been excellent.

b. Charge II and Specification.,

Miss Belle Ricker, an employee of the Polyclinic Hospital in New York,
testified thet she had met accused in November of 1943, at which time he
was wearing the insignia of a captain (R. 51,52,55). She had seen him
frequently since that date, and especially between 1 February and 10 April
1944 (R. 51,56). During the month of January accused commenced to wear the
. insignia of a major, and upon his numerous appearances in public with her
in New York, Providence and Cranston, Rhode Island, wore these insignie.
He had given her a gold oak leaf prior to February (R. 51,53,54).



- (19)

Accused's VWar Department A.G.O. Form 66«1 showed that his renk during
the period between 1 February and 10 April 1944 was that of captain
(R. 56=-58). It also showed that his efficienoy rating from 1 December
1943 to 5 February 1944 was "superior" (R. 59). '

Evidence for defense. - .

o+ Charge I and Specifications. .

Accused's rights were explained to him by the law menmber and he was
sworn and testified in his own behalf (R. 68,89). He stated that he liwed at
Hostess House,on Staten Island, end that he arrived there about 1700 on
6 June. At the invitation of Mr. Sterling BE. Standford, the manager, he
had "more than six and perhaps less than ten" drinks while waiting for an
expected telephone call from Mr, Henry, his brother-in-law (R. 70). - The
oall came about 1945, Accused had not seen his brother~in-law in three
years. They arranged to meet at the bar of the Hotel New Yorker, and
eventually did so. Here accused had several more drinks. Finally he de-
cided to visit Pier 90 in order to see a "Colonel Fingarson", who he knew
was departing from that pier. He did not know and was unable to explain
why he had taken Mr. Henry with him. When he arrived at the “pier he was
drunk. He admitted that he regained some "equilibrium" when he was talking
to Colonel Slack and Captain Barry at the pier, but he had become so far
involved that he ocould no longer extricate himself (R. 71,74-76). Be did
not realize the seriousness of his aots. He admitted the falsity of his
statements, and said that he had pleaded not guilty only because he had
had no evil intent (R. 71). He attributed his actions to excessive drink-
ing (R. 74). ’

Mr. Standford substantially corroborated accused's testimony concerning
their drinking together. In an hour and a half or two hours they had "about
seven or eight drinks" of "whiskey and Coca Cola™. Witness "would say"
that acocused was sober when he left (R. 81-84). .

_g. Evidence in rebuttal.

Captain Barry testified that upon both occasions when he had talked
to acoused he had been within three feet of him, and that he could observe
his appearance and general demeanor. Aocused could walk unaided, his speech
was normal, end though there was an odor of alcohol on his breath, witness
was of the opinion that docused wes not drunk (R. 85-88). '

©. Charge II and Specification.

Accused stated that after returning from overseas, he was stationed
in New York. He was unable to find a place for his family and was unhappy -
for this reason. He met Miss Rucker at a dance, and kept inoreasingly '
steady company with her, even spending Christmas at her home in Rhode
Island. He saw that they were becoming inwvolved, so "about the first of

w
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February” he told her that he had been promoted to a majority. This was
because Miss Rucker's mother beliewed that when an officer was promoted
to major he was thereafter sent overseas. Acocused told Miss Rucker he
was going overseas, and thervafter did not see her any more (R. 71-73).
He never wore the insignia of a major except in Miss Rucker's presenecs,
and only for the purpose of breaking up their relationship (R. 75,77).

Accused also stated that he had been stationed in Southern Persisa
for eleven months prior to his coming to the New York Port, that his
job there was to supervise the loading of freight cars and keep traffic
moving, that he had worked long hours in very hot and oppressive weather,
end that he had lost thirty poundd during the course of this duty (R.79).
Since his return, and in the sixty days prior to 6 June he had taken to
drinking exoessively, for the first time in his life (R. 74). Major
Richard H. Gams, Trensportation Corps, was accused's immediate superior
in the Control and Planning Division of the New York Port of Embarkation.
He stated that accused had performed his duties in a superior manner,
but witness had noticed that accused was restless and nervous, and that
he had "almost & constant tremor in his hands" (R. 66,67). :

Captain Fred W. Brewer, Medical Corps, Chief of the Neuropsychiatrio
Departmsnt of the Station Hospital, Fort Hamiltom, New York, had examined
accused between 15 November end 9 December 1943 and had found him to be
suffering from “neurosis, anxiety type, mild" (R. 60). He again examined
accused on 8 June 1944 and found him “mentally eompetent®. The cause of
the condition found on the first examination, witness thought, was an
hereditary factor, aggravated by a foreign tour of duty, with arduous
work, long hours, and lack of recreation (R. 60,61). TWitness was of the
opinion that acoused was legally sane and could adhere to the right (R. 63,
64). I)iis drinking was not responsible for any aggravation of his condition
(R. 64). :

4, The evidence clearly showed, and accused admitted, that he ime
properly procured the admission to a pier where an embarkation of troops
was teking place of a civilian, that he made false statements to a
superior officer in the course of procuring that admission, and that on
repeated ococasions he appeared in public wearing the insignia of e higher
rank then his rightful one. He ocould assign only the reason that he had
had too much to drink as the cause of his first two offénses, and an effort
to break up an affair with his woman companion as the reason for his third
offense. It goes without saying that neither of these excuses, even if
trus, constitutes defenses to the Charges and Specifiocations. Accused's
own witness and Captain Barry testified that accused was sober. A deliberate
false official statement, made with intent to deceive, is & violation of
Article of War 95 (Sec. 453(20), Dig. Op. JAG, 1912-40). Colonel Winthrop
cites as examples of conduct violative of Article of War 95 (then Article
61), an attempt to pass guards with a forged pass and under an assumed

13
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neme, and taking bribes to allow civilians to pass a picket line (Militg._ry_
Law and Precedents, 24 ed., p. 717, notes ). Vhile the present case does
not involve a bribe, or the use of an assumed name, it does involve the
passage of & civilian into a secret ares on the false ground that he had
orders permitting his admission. We believe it to be analogous to the
above citations, and so hold. It has likewise been repeatedly held that
appearing in public while wearing insignia of an assumed higher rank con=-
stitutes a violation of the 96th Article of War. No oral misrepresenta=
tion, and no expectation of pecuniary gain, are necessary (CM 233900,

CHl 243926 ).

5. War Department records show that accused is 34 years of age. Ho
attended The Citadel for “two years and George Washington University for
one year, and the National University Law School for three years, bub
graduated from none of them. Ie was a Principal Claims Examiner in the
General Accounting Office at the time of his sppointment as a Second
Lieutenant, Transportation Corps, on 22 April 1942. He was promoted to
First Lieutenant on 4 July 1942, The files do not show the date of his
promotion to Captain. '

6. The court was legally constituted and had jurisdiction of the
person and subject matter. No errors injuriously affecting the substan-
tial rights of the accused were committed during the trial. In the
opinion of the Board of Review the record of trial is legally sufficient
to support the findings of guilty and the sentence and to warrant confirma=
tion thereof. Dismissal is mandatory upon conviction of a violation of
Article of War 95 and authorized upon connction of 8 violation of Art:.ole
of iaxr 96, :

) 7 (. g"""\ » Judge Advocate.

rra? )7}»%/ Judge Advooate.
% dge Advocate.
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lst Ind.
War Department, JeA.G.0., 12 AUG ,,944- To the Secretary of War.

1. Herewith transmitted for the action of the President are the
record of *rial and the. opinion of the Board of Review in the case of
Captain Jeck T. Lightsey (0-903172), Transportation Corps.

2. I concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support the findings of guilty end
. the sentence and to warrant confirmation thereof. Accused's misconduct
was of a serious nature from the viewpoint of mlilitaery security. It is
believed, however, that his misconduct wds due to partial intoxication
and a foolish desire to impress his brotherein-law with his importance
rather than to an evil intent. I recommend that the sentence be con-
. firmed, but in view of accused's previous good record, and of his long
tour of foreign duty under trying cirocumstances, I recommend that the
exeocution of the sentence be suspended during accused's good behavior,

3. 1Inclosed are.a draft of a letter for your signﬁture transmitting
the record to the President for his action and a form of Executive action

- designed to carry into effect the recommendetion hereinabove made, should
such action meet with approval.

WQ%M‘

Myron C. Cramer,
Major General,
3 Incls, The Judge Advocate General,
Incl.l~Record of trial.
Incl.2=Draft of ltr, for
sig. Sec. of War, '
Incl.3-Form of Ex. action, : _ :

_(Sentepce confirmed but execution suspendéd. G.C.M.0. 488, 9 Sép 1944)

g
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WAR DEPARTWENT
Army Service Forces
In the Office of The Judge Advocate General
7ashington, D.C.

SPJGH
Cif 258408
L 30 Jun 1944
IN FANTRY RePLACELENT
UNITEYED STALIES ' TRAINING CENTER
Trial by G.C.Mf., convened at -
Camp Blanding, Florida, 22°
June 1944. Idismissal.

Ve Y -

First ILieutenant NEIL H.
BeAl (0-1297657), Infantry.

OPINION of the BOARD UF RAVIEY
LIPSCO:B, SILMFHERD and GOLIEK, Judge Advocates

1. The record of trial in the case of the officer named above
"has been examined by the Board of Review, and the Board submits thls,
its opinion, to The Judge Advocate General.

2. The accused was tried upbn the following Chargé;anﬁ?Spééifi—
cation: . E - o

CEARGE: Violation of the 6lst Article of War.

Specification: In that leil H. Bean, lst Lieutenant,
Company "A", 226th Infantry Training Battalion,
69th Infantry Training Regiment, Camp Blanding,
Florida, did without proper leave absent himself
from his organization at Camp Blanding, Florida,
from about 0630, 7 June 1944, to about 0745, 12
June 1944

The accused pleaded not guilty to and was found guilty of the Charge
and Specification thereunder. He was sentenced:.to be dismissed the ;g@,
service. The reviewing authority approved the sentence and forwarded
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the record of trial for action under Ai‘ticle of‘War 48.

3. The evidence for ihe prosecution, as established by the duly
authenticated extract copies of the morning report of the company to -
which the accused was assigned, shows that the accused absentsd himself
without leagve.from his organization at Camp Blanding, Florida, from 7
June 1944 t0.12 June 1944. During the period of accused's alleged ab-
sence from his organization, a search was made of the company area as
Well‘as the officers' quarters and the accused was not seen. ' Furthermore,
the accused, during the period of his alleged absence, failed to report to
tha officer to whom he had been ass:Lgned as an Munderstudy™ (. 4-5; Pros.
Exs. A, B).

4. The accused, after his rights relative-to testifying or rerﬁaining
silent had been explalned to him, elected to remain silent and no evidence
was presented by the defensee.

5 The Specification alleges that the accused absented himself without
proper lsave from his organization from about 0630, 7 June 1944 to about 0745,
12 June 1944. The findings of guilty are sustained by the uncontradicted
evidence which shows that the accused was absent without authom_ty from his
orgam.zat:.on during the time alleged.

6. The records of the office of the Adautant General show that the ac-
cused is approximately 36 years of age; that he served as an enlisted man
from 25 January 1941 to 19 September 1941; that he served in the enlisted re-
serve corps from 19 September 1941 to 30 January 1942; that he was recallad. to
duty and rendered service as an enlisted -man from 30 January 1942 until he
was discharged to accept a cormission as a second lieutenant on 22 October 1942.

7. The court was legally constituted. No errors injuriously affecting
the substantizl rights of the accused were committed during the trial. In .
the opinion of the Board of Review, the record of trial is legally sufficient

to sustain the findings of guiliy and the sentence and " to warrant  confirmation
thereof. A sentence of dismissal is authorized upon a conviction of Article

of War 61,
%W L@ Mdgge Advocate.
/ N
\:\,mm , Judge Advocate.

(On Ieave) , Judge Advocate.
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SPJGN

Cii 258408

1st Ind.
War Department, JeheG.0.,. - = To the Secretary of War.
' ‘ 4 - JUL 1344

1. Herewith transmitted for the action 6f the President are
the racord of trial and the opinion of the Board of Review in the
case of First Iieutenant Neil H. Bean (0-1297657), Infantry.

2. I concur in the opinion of the Board of Review that the
record of trial is legally sufficient to support the findings and:
sentence and to warrant confirmation thereof. I recommend that the

(25)

sentence of dismissal be confirmed but suspended during good behavior..

3. Inclosed are a draft of a letter for your signature, trans-
mitting the record to the President for his action, and a form of
lixecutive action designed to carry into effect the foregoing recom-
mendation, should such action meet with approval.

’ | o ‘1 ‘—1A—~—77~4=\_. SR POy

¥yron C, Cramer,
lajor General,
The Judge Advocate General. .

3 Incls,
Incl 1 ~ Recoxd of txial.
Incl 2 = Dft. of 1ltr. for
sig. Sec. of War.
Incl 3 = Torn of Executive
action.

(Sentence confirmed but execution suspended. G.C.M.0. 408,
27 Jul 1944) - :
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ViAR TEPART.ENT
Army Service Forces '
In the Office of the Judge Advocate General (27)
Vashington, D.C.

“PJIGY .
CH 258412 14 JuL 1944
UNITED STATES AFPNY ATER FORCES EASTIRN

TECHNICAL TFAINING CO;ZAND
Ve
Irial by G.C.M., convened at
Scott Field, Illinois, 13
June 1944. Dismissal and
confinement for one (1) year.

Second Lieutenant FREDRIC
HUGH LEEKER (0-749488),
Air Corps, Station No. 5,
Alaskan Wing Command.

CPINION of the BCaKED OF REVILW
FOUNDS, GAMBR:ZLL and FREDURICK, Judge Advocates.

1. The reccrd of trial in the case of the officer named above
has been examined by the Eoard of Review and the Board submits this,
its opinion, to The Judge Advocate General.

1
2. The accused was tried upon the following Charges and Speci-
fications:

 CHARGE Is: Violation of the 6lst Article of Var,

Specification: In that Second Lieutenant Fredric Hugh ilerker,
Air Corps, Station No. 5, Alaskan Wing, Air Transport Com-
‘mand, then 352nd Base Headquarters and Air Base Squadron,
AAB, Great Falls, Montana, did, without proper authority
absent himself from his command at Great Falls, lMontana,
from about 18 April 1944 to about 4 iay 1944.

CHARGE II: Violation of the 96th Article of War.
Specification 1: (Disapproved by the reviewing authority).

Specification 2: In that Second Lieutenant Fredric Hugh
Merker, Air Corps, Station No. 5, Alaskan Wing, Air Trans-
port Command, did, at St. Louis, Missouri, on or about 26
April 1944, with intent to defraud, wrongfully and unlaw-
fully make and utter to the Hotel Jefferson, St. Louis, Miss-
ouri, a certain check in words and figures as follows, to
wits
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4126 1944,
THe First National BANK

Great Falls, ilontana

Pay to  Hctel Jefferson or Crder $25.00
Twenty five and nofl00 = = = = = = = = = = Dollars
Alaskan ¥Wing * . /s/ Fredric H. Merker
1855 S. Fifth St. 2nd Lt AC 0-749488
Cuyhahoga Falls; Chio u

and by means thereof did fraudulently obtain from the

said Hotel Jefferson, twenty five dollars (£25.00) in
United States Currency, then well knowing that he did not
have and not intending that he should have sufficient funds
in the First National Bank, Great Falls, Montana, for the
payment of said check.

Specifications 3-8, inclusive, are identical in form and
substance with Specification 2 except for the dates,
amounts, and names of payees which differ from it in
the following, respectively:

Date Amount Payee
Specification 3 4/28/44 (same) (same)
Specification 4 4/28/44 (same) (same)
Specification 5 4/17/44 (same) Stevens Hotel
Specification 6 4/19/44 $50.00  Stevens Hotel
Specification 7 4/ 9/44 £50.00 F & R lazarus & Co.
Specification 8 4/ 4/44 - £50.00 F & R Lazarus & Co.

CHARGE TII: Violation of the 95th Article of War.
Specification 1; (Disapproved by the reviewing authority).

Specification 2: In that Second Lieutenant Fredric Hugh Merker,

Station No. 5, Alaskan Wing, Air Transport Command, being
indebted to 'the Stevens Hotel, Chicago, Illinois, in the
sum of ten dollars and five cents ($10.05) for room and
services, which amount became due and payable on or about
21 April 1944, did, at Chicago, Illinois, dishonorably fail
and neglect to pay said debt.

: pleaded guilty to the Specification of Charge I, excepting the
ords (sic) %184, substituting therefor the #words '19'#, guilty to
harge I and not guilty to all other Charges and Specifications. He was
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found guilty of the Specification of Charge I, with the exception and
"substitution pleaded, and guilty of all other Specifications and ths
Charges., No evidence of previous convictions was intrcduced at the trial.
He was sentenced to be dismissed the service, to forfeit all pay and
allowances dus or to become due and to be confined at hard labor, at

such place as the reviewing authority may direct, for a period of five

(5) years. The reviewing authority disapproved the findings of Specific-
ation 1 of Charge II and of Specification 1 of Charge III, approved the
sentence but remitted four years of the confinement imposed and forwarded
the record of trial for action under Article of War 48.

3. The evidence for the prosecution relating to those offenses which
have not been disapproved by the reviewing authority, brlefly summarized,
is as follows:

The accused, a member of 352nd Base Headquarters and Air Base Squad=-
ron, Army Air Base, stationed at Great Falls, Montana, was.granted a
fifteen day leave of absence and, according to the morning report of his
organization, left his station, under said leave, on 3 April 1944 (R. 11;
Ex. A). At the expiration of the leavs he failed to report for duty and
was, on 18 April 1944, carried as absent without leave on the morning
- report of his organization (R. 11; Ex. B). This unauthorized absence
continued wntil 4 May 1944 when the accused was apprehended by civil
authorities in the Statler Hotel in St. Louis, Missouri (R. 12-17). On
5 May 1944 he was surrendered to military control at Jefferson Barracks,
Missou:)'i (R. 15, 17) and he was placed in confinemsnt thers cn that date .
(m. E L]

Special order No. 92, Hea.dquarters, Station No.- 5, Alaskan Wing,
Alr Transport Command, 29 April 1944, was admitted in evidence to show
release of the a.c.cused from assignment to 352nd Base Headquarters and
Alr Base Squadron and assignment to said Station No. 5 of the Alaskan
Wing, effective 30 April 1944 (R. 11; Ex. C). The morning report of
352nd Base Headquarters and Air Base Squadron for 30 April 1944 was
admitted in evidence to prove that accused had been dropped from the
,rolls of said organization on that date and was transferred to Station .
“*No. 5, Alaskan Wing, pursuant to the order above mentioned (R. 12; Ex.
* D). Pa.ragraph 10, Special ordesr No. 133, Headquarters Scott Field,
I1linois; 12 May 1944 whereby the accused was attached as a casual :
to 3505th Army Air Forces Base Unit.as of 11 May 1944 (R. 19; Ex. F) and
the morning report of the 3505th Army Air Force Base Unit for 12 May
1944, showing that accused joined the organization on that day (R. 19,
_Ex. G), were admitted in evidence. With the exception of oral testi-
mony. of two civil policerofficers who apprehended the accused in St.
Louis, Missouri, (R. 12-18) the remainder of the evidence for the pros-
"ecution rested upon stipulatlons, exhibits and a statement of the
accused,

Sgecifications 7 and 8, Charge TI:

: On the I;bh and 9th of April 1944 the accused tendered to F &R
Lazarus and Company, in Colimbus, Chio, two checks signed by him, each
in the sum of $50 00 and for wiich he received, in cash, the face .
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amount of the checks. Zach check was drawn upon the Iirst National
Bank of Great Falls, Hontana, and when presented for colleciion payment
on each was refused and the checks were returned to F & R lLagzarus and
Company unpaid (R. 28, 293 ¥x. Z, &A, BB).

Specitications 5 and 6, Charge II:

On 17 April 1944 the accused registered as a guest at the Stevens
Hotel, St. Louis, !issouri (&x. V) and m that date tendered to the
Stevens Hotel his check drawn upon the First National Bank of Great
Falls, i#ontana in the amount of $25.00 amd requested that it be cashed
for him. Likewise on 19 April 1944, the accused requested that they
cash his check in the amount of $50.00 drawn upon the same bank, The
hotel gave the accused cash for the face amount of these checks and when
the checks wefe presented to the drawee bank for collection payment was
refused and they were returned to the Stevens Hotel u.npald (R. 265 Ex.
T, U v, i, X, Y).

Specifications 2, 3. 43 Charge I1s

On 25 April 1944 the accused registered as a guest at the Hotel
Jefferson, St. Louis, Missouri (Ex. K), and while there gave the hotel
three of his checks in the amounts of $25, $25 and $25 on 26, 29 and 29
April 1944, respectively, receiving cash therefor, in each instance, in
the face amount of the check., Each check was drawn upon the First
National Bank of Great Falls, Hontana., They were deposited and when
presented to the drawee bank for collection, payment was refused and
the checks were returned to the Hotel Jefferson unpaid (R. 20, 22, 24,.
25; . J, K, L, M, 0, P, Q, R, S).

Specification 2, Charge IIT:

The accused left the Hotel Jefferson in St, Louis, Missouri, on 1. .
May 1944 leaving unpaid a bill then due and payable in the amount of
$21.45, representing the total of room rent, valet services and tax.
The accused left the hotel on this occasion without checking out or
advising the hotel of his departure (R. 20; Ex. J).

In the early part of May 1944 Major Horgan F. Phipps, 4ir Corps,
who had been making an investization of ratters involving the accused,.
had an interview with him. After being warned of his rights the accused
foluntarily made a statement which he signed under oath in the presence
of MaJor Phipps.

‘In said statement he admitted that he left his duty st.at:.on at Great
Falls, Montana, on 3 April 1944 for a 15 day leave for the purpose of -
going to-Dhio to visit his mother and sisters and to attempt to raise
- the sum of $1200 to pay off debts which he had contracted. He was un-.
successful in raising the money because of his inability to provide

rs
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security. He began drinking on 11 April and from then until he was
apprehended on / May 1944 he was under the influence of liquor most

of the time. He started back to Great Falls on 18 April 1944 but

#]aid around® Chicago for 3 or 4 days and then went to Burlington,

Iowa for a couple of days, continuing to drink meanwhile. He went on

to St. Louis, Missouri, arriving there on 25 April 1944 and registering
at the Jefferson Hotel where he wrote checks which he #thought# amounted
to $82.00. On 1 iay 1944 he moved to the Statler Hotel and on 4 May
1944 he was arrested by civil police and taken to the city jail. On

5 Yay 1944 he was surrendered to military control at Jefferson Barracks,
Missouri. The reason he wrote the checks was because his supply of
money had become exhausted though he knew he #had insufficient funds

in the bank to cover#. He was married when he was 19 and has a child
two years old. His father is dead and it has been necessary for him '
to help support his mother. He wants to remain in the Army as a flier
and be restored to duty as soon as possible but, at the time when he
made the statement he was unable to make restitution for the bad checks
he had written (R. 32; ix. EE). This statement was reaffirmed by the
accused, after proper warning, before First Lieutenant H. i7alter Hanson,
Jr., Air Corps, the investigating officer on 22 May 1944 (R. 37, Ex. FF).

Mr. W. H. Williams is Assistant Cashier of the First National Bank,
GCreat Falls, Montana. By stipulation, it was agreed that he would testi- -
fy as follows: The accused opened a checking account with the baank .om ‘-
13 October 1943 and said account has been active ever since. As of the
end of March 1944 the account showed a balance of $1.35. On 1 April 1944
the accused made a deposit of £121.90 making a balance to the credit of
the accused of 123.25. By 10 April 1944 checks and charges in the
total amount of $101.28 were debited against the accused leaving a bal-
ance of $21.97. %when, then, on 12 April 1944 the check in the amount
of £50 given on 4 April 1944 to F. R. Lazarus & Company by the accused
(ix. AA) was presented for payment, payment was refused for the reason
that there were not sufficient funds on hand to pay the same. On 13 )
April 1944 a'charge of .79 was debited against accused leaving a balance
of £21.18 on hand and on the same day payment of the check for ¢50.00
given on 9 April 1944 to F. R. Lazarus & Company by the accused (Ex. EB)
was likewise refused because of insufficient funds.

Debits for checks and charges between 13 and 21 April 1944 amounted
to0 $3.50 leaving a balance on hand on 14 April 1944 of §17.68.. On 22
April 1944 the check given by accused to the Stevens Hotel on 17 April
1944 in the amount of $25.00 (Ex. 1) was presented for collecticn and
payment therecf was refused because of insufficient funds. Payment of
the check for $50.00 given to the Stevens Hotel by the accused on 19
April 1944 (3x. U) was likewise refused for the same reason on 26
April 1944. Charges debited against the accused between 21 April 1944
and 1 May 1944 totalled $11.85 leaving a balance on hand on 1 lay 1944
of $5.83. ' .

On 2 May 1944 two checks of the accused were preseﬁted to the bank
for payment, one dated 25 April 1944, payable to the Jefferson Hotel in
‘the amount of {7.12 (&x. N) and the other dated 26 April 1944, payable to

-5
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the Jefi'erson Hotel in the amount of $25.00 (lx. Q). . Both were re-
turned unpaid. On 3 i3y 1944 the check given by the accused and
payable to the Hotel Jeiferson on 23 April 1944 in the amount of
$25.,00 (Ex. P) was dishonored end returned unpaid for lack of suffi-
cient funds. On 6 Ay 1944 debits against the accused in the total
amount of $1.00 reduced the balance to $4.83. On 8 May 1944 the check
given by the accused on 29 Aprll 1944 payable to the Hotel Jefferson
in the amount of $25.00 (Ex. M) was returned unpaid because of insuf-
ficient funds.

Mr. Williams was familiar with the handwriting of the accused
and his signature and after an examination and comparison of the signa-
tures on all of the checks above mentioned with the authorized signature
of the accused on file with the bank, he was of the opinion that each -
was the signature of the accused (R. 30; Ex. CC).

4. For the defense it was shown by stipulated testimony of ifr,
W. H, ¥Williams, Assistant Cashier of the First Hational Bank of Great
Falls, Montana that the accused had, on three different occasions prior
to March 1944 overdrawn his account in said bank and that the bank had -
honored said overdrafts. On the first occasion the accused overdrew
his account in the sum of $20.16 on 28 January 1944. On the two other
occasions the overdrafts were for small sums, not in excess of $2.00

The accuéed‘, having been informed of his rights elected to be
‘sworn as a witness and testified, substantially, as follows:

He graduated from high school in 1939, After working during
.. the summer hs went to the University of Ohio for 1‘}; years, In the winter ~
- of 1940 he was married and he left school in the following Spring. He
“worked in a bomb plant until March.  On 20 July 1942 he enlisted in the
Army where he became an Aviation Cadet. After receiving his commission
“ag a second lieutenant he served in the Air Service Command and the
Alaskan Wing (R. 41). In February of 1944 while in the Officer's Club
at Great Falls, Montana, he became involved in a dice game with other
officers. Besides losing $250 in cash, he paid a gambllng debt with a
check for p80 00 and still owed one of the officers $400., This officer
kept pressing him for payment and the accused did pay him $100 in cash
a week later.and offered him a personal note for $300 (R. 41, 42). Iater
this creditor threatened to take the matter up with the accused's command- .
ing officer but instead arranged for a bank loan.of $300 to be made to
the accused upon his signing a note therefor. The $300 was paid to the
officer and-when the note fell due the accused was unable to pay it (R.
42y 43). Thereupon he requested a 15 day leave for the purpose of going
home. He went on leave and started to return to Great Falls on 16 April
1944, knowing that he was due back at his station by midnight of 18 April.
When he arrived in Chicago he became despondent because of being obliged
to return and face his financial difficulties. He stayed in Chicago
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three days then went to Burlington, Iowa in an attempt to obtain a
loan from a friend of his father. He was unsuccessful and went on =
to St. Louis, Missouri., He admitted giving the checks in question in
this case to the Hotel Stevens, The Hotel Jefferson and F, R. lazarus

and Campany, but though he was not sure how much money he had in the = -
bank when he issued the checks he intended, if the funds were insuffi-
cient, to have sufficient in the bank by the time the checks cleared.

He also admitted neglecting to pay the Hotel Jefferson and Hotel Stevens
bills for room rent and servicées he had obtained while staying at these
hotels as a guest (R. 43, 44). He made arrangements later for his

mother to pay these bills, but he did not know whether they have been
.paid. He did, however, send a money order to ‘bhe Hotel Stevens in pay-
ment of the blll of 1’510.05 (R. 41). : .

.. Upon cross-examination he admitted t.bat he did not know how

‘much money he had in the bank on 1 April 1944 but said he "would guess -
about $40 or $50. I don't know'" and he made no effort to ascertain

the status of his bank account before going on leave (R. 40)., He like=
wise admitted signing the registration cards at the Hotel Jefferson

and Hotel Stevens (R. 53, 55), and. each of the checks described in the
Specifications (R. 53-58). He further admitted that he left the Hotel
Jefferson on 1 May 1944 without notifying anyone of his departure and
knowing that he owed the hotel for roam rent and other services (R. 55).
He had.issued checks in the total amount of $79.74 prior to his depar-
ture an leave from Great Falls on 3 April 1944 but made no effort to
learp the status of his account at that time and while he did make a
" deposit of $120 in April he made none between the period 8 Aprll -4
May (R. 58)

When asked "Did you keep track of the amount of checks that
you wrote fram the time you started on your leave until you were picked
up at the Hotel Statler here at St. Louis?", he replieds "I knew approxi-
mately what I had written." And to the question: WLt. Merker, you knew
then that you had written checks in excess of the amount that was avail-
able for such checks at the First National Bank, Great Falls, Montana"
the accused answereds "I knew tha.t, yes" (R. 59). :

5. By his plea the accused admitted his guilt of the offense alleged
in Charge I and its Speeification.- &n extract copy of the morning report
of his organlzation discleses-tetor 18 April 1944 the accused failed
to return to duty at the expiration of a fifteen-~day leave of absencs
which, by another extract copy of the morning report, was shown to have
begun on 3 April 1944. The court by its findings, adopted the change
expressed by the accused in his plea and, by exception and substitutim,
fixed the initilal absence as of 19 April 1944. Two civil police officers
testified that they apprehended. the accused in the city of St. Louis,

- Missouri on 4 May 1944 and the evidence shows that the accused at that
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time frankly admitted his unauthorized abcence. By-an extract copy
of the morning report of the Casual Detachment, No., 1 Prison, 1737th
S5.C.U, Station Complement, Jefferson Barracks, lfissouri, his surrender
to military control on 5 By 1944 was duly established. Thus, every
element of the absence without leave has been shown by competent avi-
dence, irrespsctive of the. plea.

With regard to the offenses of giving checks with intent to
defraud, inowing that he did not have sufficient funds in the bank upon
which the checks were drawn to insure their payment, the record portrays
the accused as a financially embarrassed young man who, when confronted
with the inevitable results-of his improvident conduct, lacked the moral
courage to overcome them., After he had squandered his money in gambling
losses he obtained a leave of absence in order to atterpt to raise the
money required to settle his debts. Being unable to make any loans for
lack of collateral he became despondent, took to drinking, and while
overstaying his leave, wrote checks indiscriminately upor a bank account
wiich he knew, or should have known was insuificient to pay them. ‘In
his testimony under ocath, at the trial, he admitted making, and uttering
each of the checks described in Specification 2 to 8, inclusive, of Charge
IT and that in each instance, he received the consideration alleged. The
status of his account with the bank was established by stipulated testi-
mony of an officer of the bank and conclusively shows that, although the
account was current and the accused had mace a substantial deposit on 1
April 1944, it had becone depleted within a short time thereafter to such
an extent that none oif the checks which the accused is charged with fraudu-
lently issuing could be paid wien presented. Thne accused's statements
as a witness demonstrate that he vas avare ol the fact that there were
not sufficient funds in the drawee bank to pay any of the checks he issued
whi.e on leave after the payment oi the checks which he had issued in .
Great Yalls, lontana before going on leave and he made no effort whatever
to investi_ate the status of his account with the bank while he had every
opportunity and facility for doing so. Under these circumstances he is
properly chargeable with kmowledge as to the actual status and the intent
to defraud may be inferred from his arbitrary and reckless issuance of
the checks notwithstanding., The record is, thercfore, deemed legally
suificient to support the findings as to Specifications 2 to 3, inclu-
sive, of Cnarge II,

, Since the charge of dishonorable failure and neglect to pay the
debt owing to the Hotel Jefferson for room rent and services rendered
is laid under the 95th Article of UWar 1t requires more than simple proof
of neglect on the part of the accused to pay the debt promptly to support
it, \here, however, the nonpayment amounts to dishonorable conduct,
because accompanied by such circumstances as fraud or deceit, it may
properly be deemed to constitute the oifense (par. 453 (14), Dig. Op.
JAG 1912-1940). In this case the prosecution proved, and the accused
admitted under oath, at the trial, that he was registered as a guest at
the Jefierson Hotel, had availed nimszlf o the accommodations and ser-
vices of the hotel and then, surreptitiously left and engaged quarters
at another hotel in the same city, well knowing.that the debt was due and
owing at the time. He had made no arrangemenis Zor the payment of the
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bill, told no one of his intentions to leave, gave no address where he
could be reached thereafter and thus evidenced his determination to
evade the honest payment of his account. Iraud and deceit may reason-
ably be inferred from such actions and the accused's conduct, under
these circumstances was of the dishonorable character contemplated by
Artlf‘le of iar 95.

6. The records of the Var Department disclose that the accused
was born in Wilmington, Ohio and is twenty three years oi age. He
attended the public schools of Wilmington, Chio, was graduated from
high school in 1939 and thereafter attended Ohio State University far
one year. Prior to his enlistment he was variously employed as a sales
clerk, assistant cashier, elevator operator, filing ‘clerk and foreman.
He enllsted in the Amy on 20 July 1942 and became an aviation cadet on
15 September 1942. Upon completion of the prescribed course of train-
ing he was comnissioned a second lieutenant, Army of the United States
on 22 June 1943 and assigned to the 398th Bomber Group at Ephrata,
Washington., He is married and has one child,

) 7. The court was legally constituted. No errors injuriously
affecting the substantial rights of the accused were committed during
the trial., In the opinion of the Board of Review the record of {rial
is legally sufficient to support the findings and the sentence afdd to
warrant confirmation of the sentence. Dismissal is randatory upon a
canviction oi a violation of Article of Wiar 95. Such punishment 4s a
court-martial may direct is authorized upon conviction of a violafion
of Article of Var 61 and punishment at the discretion of the court is
authorized upon canviction of a violation of Article of Var 96. ’

(on leave) = , Judge Advecate,

Judge Advocate.

’ \ML@QL, Judge Advocates
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1st Ind.
War Department, J.A.G.0., 20 JuL ]944- io the Secretary of War.

1. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case
of Second Lieutenant Fredric Hugh lMerker (0-749488), Air Corps,
Station No. 5, Alaskan Wing Command.

. 2. I concur in the opinion of the Board of Review that the record

of trial is legally sufficient to support the findings and the sentence
and to warrant confirmation of the sentence. I recommend that the
sentence be confirmed and carried into execution and that the United
States Disciplinary Barracks, Fort Leavenworth, Kansas, be de51gnated as
the place of confinement. :

3. Inclosed are a draft of a letter for your signature, trans-
mitting the record to the President for his action, and a form of
Executive action designed to carry into effect the above recommenda-
tion, should such action meet with approval.

W Q-Q/\M ~

"Myron C. Cramer,
Major Gene?al
8 The Judge Advocafe General.
3 Incls. )
Incl. 1 - Record of trial.
Incl. 2 - Dft. 1ltr. for
" sig. S/W.
Incl. 3 - Form of action.

(Sentence as appro#ed by reviewing authority confirmed.
-G.C.M.0, 475, 1 Sep 1944)
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WAR DEPARTKENT

Army Service Forces
In the Office of The Judge Advocate General

Washington, D, C.

SPJGV
CM 258414
_ ' 24 JuL 194
UNITED STATES ) - THIRD AIR FORCE
| . Yo | | Trial by G.GJL, convened at

Morris Field, Charlotte,
North Carolina, 6 June 1944.
Dismissal. :

Second Lieutenant ALFRED
G. THOMPSON (0-756825),
Air Corps.

OPINION of the BOARD OF REVIEW
TAPPY, HARTOOD and TREVETHAN, Judge Advocates

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General. _ '

2. The accused was tried upon the following Charges and Specifi-
cationss , .

CHARGE It Violation of the 96th Article of War.

Specification: 1In that Second Lieutenant Alfred G. Thompson,
Headquarters Allth Bombardment Group (L), Florence Army
Air Field, Florence, South Carolina, did, on or about
14 April 1944, near Florence Army Air Field, Florence,
South Carolina, wrongfully violate Section II, Paragraph
1lég (1) (d), Army Air Force regulation 60-16, dated
6 March 1944 by flying a type A20J military airplane at
an altitude ‘below 500 feet above the ground.

CHARGE IIs Violation of the 83rd Article of War,

Specification: 1In that Second Lieutenant Alfred G. Thompson,
* % % 334, on or about 1, April 1944, near Florence Army
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Air Field, Florence, South Carolina, through
neglect suffer a type A20J Airplane, military

roperty of the United States, value of about
§11.2 042,00 to be damaged by flying said airplane
into certain trees.

He pleaded not guilty to and was found guilty of all Charges and
Specifications, No evidence of previous convictions was introduced.
He was sentenced to be dismissed the service.: The reviewing authority
approved the sentence and forwarded the record of trial for action
under Article of War 48.

3. The evidence for the prosecution is substantially as fol-
lows:

Section II, paragraph 16g (1) (d), Army Air Forces Regulatioxi
60-16 was read to the court. This regulation provides:

"Mintmum altitudes of flight. Except during take-off
and landing, aircraft will not be operated below the follow-
ing altitudes: 500 feet above the ground elsewhere than as
specified above.®

Private First Class Donald J. Gottschling, Section O, Florence
BTU, Florence Army Air Field testified that on 14 April 1944 he was a
crew chief, and as such had at about 0700 on 14 April made a pre-flight
examination of the A-20-J plane flown by the accused later that morning.
The pre-flight examination showed the plane to be in good condition.
This plane was flown from 0800 to 1000 by a Lieutenant Robertson and
this witness 1s not certain whether or not he saw the plane before it
was flown off by accused at 1100, When the plane was landed by the
accused this witness observed dents in it and made a thorough examination
after it had been towed to the maintenance area, This examination revealed
that the cowling of the left engine was dented, the ignition harness
damaged, the right wing tip plexiglass was broken, with leaves and twigs
stuck in the broken place, and there were pieces of dead wood lodged in
the fins and baffles of the left engine, After this examination Second
Lieutenant Howard L. Taylor, Engineering Officer, was called (R. 5-8)

On examination by the court Private Gottschling testified
without objection that he had examined the form 1-A submitted after
the first mission (flown by Lt. Robertson) and the entry on this form
made by the first pilot was "0.K." (R. 8).
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Lieutenant Taylor's testimony as to the damage to the
plane was substantially the same as Private Gottschling!s. Lieu-
tenant Taylor said that the dents on the cowling and ring column
‘were huge, and readily noticeable (R. 9-10).

Captain George B. Thabault, the investigating officer in
thls case, testified that after instructing accused as to his rights
in connection with accused giving a statement the accused told him he
wanted first to talk to some of his friends. The next day accused
told Ceptain Thabault he had decided against meking a statement.
However, during the first interview, and after he had been warned of
his testimonial rights, the accused told Captain Thabault

#You know how it is when out with an instructor some-
times he will peel off and the students will peel off after
him and then we will re-join and possibly do that two or
three times, and I possibly did the same thing - I just
peeled off too low" (R. 10, 11). '

It was stipulated that the value of the plane described in
- the Specifications was militarg property of the United States of a
value of about $142,042 (R. 12).

4. The defense offered no evidence and the accused after having
his rights as a witness explained to him elected to remain silent (R. 12).

5. The reasonable inference of the eircumstantial evidence in
this case shows that accused flew a military airplane, property of the
United States, below an altitude of 500 feet, in violation of Section 1I,
paragraph 163 (1) (d), Army Air Forces Regulation 60-16, and thereby
damaged the plane, in that the plane was in good condition when flown
off by accused, and when landed the cowling of the left engine was
dented, the ignition harness was damaged, and the right wing tip
plexiglass was broken, with twigs stuck in the broken places and
pleces of dead wood lodged in fins and baffles of the left engine,

6. TVWar Department records show that accused is 22 years of age
end a high school graduate. He entered military service 20 September
1941 and was appointed avlation cadet 1 December 1942, After completion
of training at Yuma Army Air Field, Yuma, Arizona, he was appointed
second lisutenant, Army of the United States, 1 October 1943.

7. The court was legally constituted and had jurisdiction of
- the person and the offenses, No errors injuriously affecting the
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substantial rights of the accused were committed during the trial.

In the opinion of the Board of Review the record of trial is legally
sufficient to support the findings of guilty, to support the sentence
and to warrant confirmation of the sentence., Dismissal is authorized
upon conviction of violation of Article of War 83 or 96.

Judge Advocate. »

WW s Judge Advocate.
T .

dge Advocate.
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SPIGV
CM 258414 1st Ind,

War Department, J.A.G.O., 1 1 ocT '9441‘0 the Secretary of War.

1. Herewith transmitted for the action of the President are
the record of trial and the opinion of the Board of Review in the
case of Second Lieutenant Alfred G. Thompson (0-756825), Air Corps.

2. I concur in the opinion of the Board of Review that the
record of trial is legally sufficient to support the findings of
guilty, to support the sentence and to warrant confirmation of the
sentence,

3. Consideration has been given to a recommendation for
clemency signed by the trial judge advocate, and also to the inclosed
memorandum from Lieutenant General Barney M. Giles, Deputy Commander,
Army Air Forces, dated 7 October 1944, recommending that the sentence
be commuted to a forfeiture of pay in the amount of $60 per month for
six months. I concur in the recommendation of General Giles.

4e Inclosed are a draft of a letter for your signature, trans-
mitting the record to the President for his action, and a form of
Executive action designed to carry into effect the recommendation
hereinabove made, should such action meet with approval.

"LA_*,77~“,‘~ e . Cnoa

;

4 Incls., : - Myron C, Cramer,
Incl.1l-Record of trial. Major General,
Incl,2-Memo fr Deputy The Judge Advocate General.

Commander,AAF,7 Oct 44.
Incl,3~Dft 1ltr for sig S/M.
Incl,4-Form of action.

(Sentence confirmed tut commuted to forfeiture of $60 pay per month
for six months. G.C.M.0. 586, 25 Oct 1944)






WAR DEPARTMENT
Army Service Forces
In the Office of The Judge Advocate General
Washington, D.C.
(43)
16 AUG 1944
S2JGH
Cii 258L23
UNITED STATES FQURTH SERVICE COMMAND
ARMYY SERVICE FORCES
Ve
Trial by G.C.M., convened at
Camp Van Dorn, liississippi, 15
June 194, Dismissal, total
forfeitures and confinement
for one year and one day.
Disciplinary Barracks.

Hajor LOUIS R. LEFKCFF
(0-29622L;), Coast Ar-
tillery Corps.
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OPINICON of the BOARD OF REVIEW
DRIViR, O'CONNCR and LOTTERHOS,Judge Advocates

1. YThe Board of Review has examined the record of trial in the case cf
the officer named above and submits this, its opinion, to The Judge Advocate
General.

2. The accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 96th Article of War.

Specification: In that Major Louis R. Lefkoff, Coast Artillery
Corps, while acting under color of his office as Police and
Prison Officer, Camp Van Lorn, Mississippi, did, at Camp Van
Dorn, kississiopi, an or about 27 April 19Ll, through his
orders and instructions, wrongfully and unlawfully cause
cruel, inhuman, and unusual punishment by flogging to be
administered upon General Prisoners Earl A. Rankin, Julian S.
Stevens, iadward D. Jeffers, Joseph Re Pinkos, Elmer Seigle,
Paul M. Smith, Robert W. Rhoddy, David J. Toombs, and Robert
H, Starks. :

He pleaded not guilty to and was found guilty of the Specification and Charge.
He was sentenced to dismissal, total forfeitures and confinement at hard

labor for ore year ard ane daye. The reviewing authority approved the sentence,
designated the United States Disciplinary Barracks, Fort Leavenworth, Kansas,
as the vlace of confinement and forwarded the record of trial for action under
the L48th Article of War.

3+ Evidence for the prosecution:

_ On 27 April 194k at about 11:00 a.m. the accused, who was the Police
and Prison Officer of the Stockade at Camp Van Dorn, Mississippi, handed out
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"billy clubs" to six or seven guards who were assembled in the "investiga-
tion room® (also known as the visiting barracks) just outside the stockade
. enclosure and told them to ™work over® or "beat up" a prisoner who would be
brought into the romme. Accused then ordered General Prisoner Julian S,
Stevens out of the stockade and escorted him to the roome ZThe guards did
_.not carry aut the orders of accused, however, and did not strike Stevens

~ with any of the clubs (R. 8-19).

: Accused then telephoned Second Lieutenant James R. Barth, a
military police officer of Headquarters Detachment and asked him to send
®a couple of strong armed men" to the stockade. Ideutenant Barth "knew what
it was" as he had previously conversed with accused sbout needing men "for
this particular purpose®. lieutenant Barth with ¥S/Sgt. Knight" and another
enlisted man went to the stockade where they found accused, standing outside
the visiting barracks, armmed with a 45 caliber pistol. He asked Lieutenant
Barth to order Sergeant Knight and the other military policeman to go into
the barracks and twork over™ Stevens who was standing in the middle of the
floor. ILieutenant Barth declined to do so and said "Major, if you want a man
beat up you will have to give the order®. Knight also told the accused that
he would not "beat the man up without a direct order™ and stated that if he
had to carry out such an order he would need same more men. At the direction
of Lieutenant Barth Sergeant Knight then went to his company and brought
back three more men. After he had again been informed that the military
policemen would not act without a direct order from him the accused said "A1l
right, Knight, I order you to go in there and beat up those men®, and asked
"How are you going to beat them?*. Knight answered "Across the fanny™ and
accused remarked "Can't we beat him across the mouth and face where it would
be more good" but Knight refused to follow this suggestion. Sergeant Knight
and the other four military policemen then walked into the room where
Stevens was standing, took him by the arms, led him over to a corner of the
room where they could not be seen from the outside, placed him ®belly down®
across a table about four feet. Square, held his amms and legs and Sergeant
Knight proceeded to flog him with a rubber hose about eighteen inches long
ane three-fourths of an inch in diameter with three )5 slugs in one end of
1t%. Sergeant Knight had brought the hose from the stockade office. (In""
his deposition, Ex. F, Stevens stated that he was flogged with what appeared
;o be a Speedometer cablg.) The blows were struck Mas- hard as possiblen,
A;:'::mhew;:dwgzrinita pair of fatigue trousers'but was bare from the.waist up.
en struck about ten times he fainted. Hs was given fifteen
to twenty lashes MAll the way from the knees to the shoulders® and at the
conclusion of the flogging his body was ®all red welts®., Before Stevéns left
the investigation room accused came to the doorway and said "Make him drop
bds pants so that I can see if that is enough". Mhen Stevens'trousers were

dropped accused remarked "I guess that will "
L2, €5, 70, 73, 17-19, 82). be enough (R. 20-28, 3L, 38, Lo,
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After the accused had escorted Stevens back to the stockade the
other eight general prisoners named in the Specification of the Charge
(stme colored and the others white) were taken, one at a time from the
stockade to the investigation room, were held face down over the table,
and were flogged with the rubber hose by Sergeant Knight or one of the
other military policemen. The accused, armed at first with a pistol and
later on with a Thompson sub-marhine gun also, would go to the stockade,
call out the name of the prisoner and tell him that he "was next® and
would then escort him, at the point of the pistol or machine gun to the
investigation room and after he had been beaten would take him back to
the stockade. The procedure was much the same as in the case of Stevens,

" except that the others with one exception were not struck above the waist
‘but only on the buttocks and the backs of the legs and as the floggings
progressed one or two of the "slugs" came out of the hose. Stevens appar-
ently received the severest beating. The number of lashes administered to
each prisoner was variously estimated to be from 15 to 28 but General
Prisoner Elmer Seigle thought that he had been struck only about twelve
times. ©One of the military policemen, who stated that his weight was 22)4‘
pounds, testified that where the hose struck the prisoners ™it would be
" bloodshot or black and blue®. Most of the witnesses testified that after
Stevens had been flogged the accused stayed outside of the investigation
room while the beatings were in progress. However, General Prisoner Robert
H, Starks. testified that after he had received about ten of a total of
"wenty~four or twenty-eight" lashes, the accused came inté the room and
told the military police "to hit harder that they weren't’ hitting hard
enough®, and Earl A. Rankin testified that after receiving twelve lashes -
accused entered and said "Hit him twelve more. He is the leader of the
gang®, VWhen General Prisoner Edward D. Jeffers was flogged the hose
"seemed to wind around his stomach", he "let out an awful scream® and o
;zmzizj?:rddoirsis si::}.{ When h? was z:;u]z:ned ththg stockade he collapsed
was en away in an ulance o 34 -
Sh-58, 61, 76, 79, 83-8L). 2 335, 12, L5,

On 27 April 1943 Jeffers and Robert W. Rhoddy were taken to the

. post dispensary where they were examined by Major Sage Harper, a medical
corps officer. Jeffers was complaining of the region of his right lower

abdomen where there were “some little welts®., Both men had welts and slight

discolorations across the buttocks and posterior thighs. Major Harper:

also examined at regular sick call on 28 April the other general prisoners

named in the Specification. Each of them had a few bluish discolorations

- across the posterior thighs and buttocks. Major Harper was of the opinion
that the beatings were "Not too severe and not too milg" (R. 83-8Y).

" In the cross-examination of General Prisoners Paul W. Smi
: . th, David
) « Toombs and Elmer Seigle, for the "purpose of impeachment® and aft;r the
f,nal judge.advocate had stated that he had no objection, the defense
introduced in evidence ccopies of general court-martial orders showing that
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the witnesses had been convicted of the following offenses: Smith, being
absent without leave on two occasions, escape from confinement and par-
ticipating in the commissim of a riot; Toombs, being absent without leave;
and Peigle, leaving his post while on duty as a sentinel, suffering and
aiding prisoners to escape, -larceny of an Army rifle and being absent with-
out leave (R. 53, 56, 63; Exs. C, D, &).

L. 4t the time of the arraigmment defense counsel stated that accused
did not have any special pleas or motions and pleas of not guilty were
entered to the Charge and Specification. After the prosecution had rested,
defense counsel made a short opening statement, the trial judge advocate
asked whether the defense was making a plea of temporary insanity and defense
counsel replied ®The plea is temporary insanity at the time of the offense".
The evidence then adduced by the defense may be summarized as. follows:
During the time accused was Police and Prison Officer, the nine general
prisoners named in the Specification of the Charge were involved in a series
of escapes from the stockade and were otherwise engaged in disorders. The
clique in the stockade to which many if not all of them appear to have be-
longed held *kangeroo®™ courts-martial and imposed fines upon and admin-
istered beatings to other prisoners. In some instances the beatings were
so severe that the victims were senmt to the hospital. Several times at.

night during roll call "Pinkos, Stevens, Starks and Rankin®™ called accused -
Ba Jew so and so® and they all threatened to kill him if they had a chance.
The disciplinary facilities at the stockade were limited and wholly in-
effective. The "black box" was poorly constructed so that the prisoners
would break out of it and when unruly prisoners were put in the %bull pen®,

a portion of a barracks that was ®cut off®, they would tear up the floor

and "break the door out®. They had no respect for their guards and "One of
their favorite expressions was that none of these L-F guards would ever shoot
any of them" (R. 87-101, 109).

On one occasion "Private Dickinson®™ who owed Stevens $2.00 which he
was unable to pay, was "court-martialed® and beaten so severely that it was
necessary to hospitalize him. The other prisoners emptied Dickinsonts
""bag" onto the floor and divided his belongings among them. At another
time Private John Williams, Jr., was sleeping in the Pcolored barracks®™ when
wJeffers, Toombs and Rhoddy" threw him out of bed and proceeded to "beat
him up®. They struck him with a coal shovel inflicting a wound four inches
long in the lower part of his right arm. One of them said "Bring him down
here, we have rope and we'll hang him"®. Williams' screams attracted the

attention of guards who helped him to escape from his assailants (Re
.98, 109-110). . | (B %5,

. Captain Leon N. Goldenson, Medical Corps, testified that he was a
neuro-psychiatrist, that he had examined accused on 27 May 194} and found
him to be under an emotional tension from anxiety. Captain Goldenson was
of the opinion that it-was possible for a man of the personality of accused
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to be mentally irresponsible "at the time he ordered certain men to be
punished®. "hen asked on cross-examination to explain his complete find-
" ings, Captain Goldenson stated that accused had a simple adult maladjust-
ment "which precludes the presence of a psychosis, or the presence of
osychopathic personnel Eersona]itz?'. He expressed the opinion that
accused could distinguish right from wrong. It was stipulated that if
"Captain Howard, the Post Psychiatrist" were present his testimony would
be substantially the same as that of Captain Goldenson (R, 107-108, 126).

Major Robert L. Kushner, Dental Corps, testified that he had
known accused Mvery intimately"™ for the past thirteen or fourteen years,
that accused was quiet, minded his om business, was well thought of
and respected in Atlanta, Georgia, where he lived, and did not have a
"pugnaciocus character® but quite the opposite. Major Kushner ®would
classi.f})f" the accused as a very fine and intelligent gentleman®" (R.
111-112). ’

Accused testified that he graduated from "Georgia Tech® as an
electrical engineer, was commissioned 6 June 1932 and entered upon active
dquty on 5 November 1940. He did administrative work for about sixteen
months, served with troops at Camp Edwards, Massachusetts, was promoted
to major, was transferred to Camp Stewart, Georgia, where he was executive
officer of an antiaircraft battalion,was reclassified "for lack of force".
and was transferred to Camp Van Dorn, and assigned as Folice and.Prison
Officer on 2 February 19Lh. He had no previous experience in “handling
prisoners®. After Rankin and Stevens had been returned from escape and
confined in the stockade accused asked for, but never received, permis-
sion to work some of the general Erisoners outside of the stockade. They
were incorrigible and talked the “rest of the gang" into not following
any of the rules and regulations. 4Accused asked to have Stevens trans-
ferred out of the stockade but it was not done. "They" began intimidating
cther prisoners and conditions became so bad that two or three of the
prisoners were "beat up™ and were sent to the hospital. He asked to have.
Starks, Rankin, Pinkos, Stevens and Smith transferred as they were the
“worst anes®. Each one of them had escaped from three to five times
and the stockads was not built to hold that type of prisoner. On 23,
2L and 25 April prisomers in the stockade were beaten by the other
prisoners, in some instances with such severity that the victims had to
be hospitalized. Stevens had been hiding and missing roll call and he
and Starks had refused to cbey -direct orders given to them by the accused.
»Stevens threatened with a large butcher knife Sergeant Berkemeyer who
had gone into the stockade at the direction of accused. The prison
guards were furnished by the tactical units and had been given no "M,P.%
:;:ing.ng. alﬁccused had guards put packs m Stevens and Starks and ordered

m to w the track between the fences. They threw the packs down
and accused had them handcuffed and detailed two guards to make them walk.

After walking a short time the
. prisoners took off the han
packs and sat dom (R. 113-116). e handcuffs and the

s
-
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O 25 April Stevens, Rankin, Starks and some other prisoners came
to the mess hall for breakfast, after breakfast was over, Accused told
them that they could not go in and Stevens reached into a push cart, picked
up a big piece of coal and threw it at accused. On 26 April accused went
to the hospital to see four prisoners who had been ®peaten up®. He had
"y great fear" after Stevens and Rarkin came back because they told him that
they would "get" him if he came imto the stockade, that they would do as

they pleased and would escepe and kill his wife and baby. He was afraid
that somebody would be killed in the stockade if he did not do something

_ to prevent it "right away®. He had no effective means of controlling the
dangerous prisoners and was unable to have them transferred. On 26 ,
and 27 April accused felt that the situation was desperate, he could not
control "the place™ and decided to "turn it over to the M,P.ts", When
Stevens was walking over to the investigation roam he moved close to one

of ™hese inexperienced guards" who was armed with a "tommy gun" and
accused reached over and "grabbed® it before Stevens could get it. Accused
ordered the carbines put away and gave the guards clubs because he was
afraid that Stevens would seize one of the guns and start a riot (R.116-118).

On cross-examination accused stated that "walking the track®™ con-
sisted in having a prismer walk back and forth between the stockade
fences with a pack on his backe. The longest time accused had a prisoner
walk in this manner was %all dgy long". He did not know that this form of
punishment was contrary to Amy Regulationse He had also withheld mail
from prisoners until he learned that it was ¥illegal" to do so. He had
merely continued the same disciplinary measures that had been used by the
police and prison officer who preceded him. He had not asked Lieutenant
Barth to send him some men on the morning of 27 April and he did not
know of anyome else who made such a request. He did not know why the "MPs"
_came to the stockade until "they got there®. Before the "MPs" came
accused had ordered Stevens out of the stockade, had threatened to shoot
through the barracks if he did not come out, had issued clubs to four of
the guards ®for their own defense®™ and had told them to "work over" Stevens
but stated that he did not know what the term "work over® meant. He did
not give Sergeant Knight a direct order to *work over the prisoner® and
did not see any priscners floggede He ordered out of the stockade one at
a time the nine prisoners named in the Specificat ion because an enlisted man -
of his "personnel® whose name he did not remember had given him a "list of
prisorers to order out®. He had ordered them out because the "MP's had come
down and wanted them to come into the building one at a time". When he was
asked whether he had heard any of the prisoners being flogged accused stated
that he had "heard noises". He saw some marks on Stevens' back and knew
‘that he had been flogged but made no attempt “directly®™ to.stop the flog-
gings. He did not order any prisoner to drop his trousers so that accused
could see the marks on his body and did not tell Sergeant Knight to hit.
the prisoners across the mouth. He saw one prisconer taken away in an am=~

bulance. He did not know what caused the military police to start beating
the prisoners (R. 118-126). .

-
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5. The evidence shows conclusively and beyond any reasonable doubt
that accused who was then Police and Prison Officer at Camp Van Dorn,
Mississippi, had nine general prisoners taken one at.a time from the
stockade to the visiting barracks where under his directions and upon his
direct orders they were held face down across a table and severely flogged
by military policemen with a rubber hose weighted with L5 caliber pistol
®slugs". Cruel and unusual punishment of persons subject to military law
"including flogging™ is expressly forbidden (A.W. 41, Manual for Courts-
Martial, 1928, par. 102). The conduct of accused in ordering and causing
floggings to be administered to military prisoners was to the prejudice of
good order and military discipline and of such a nature as to bring dis-
credit upon the military service. It clearly constituted a violation of )
the 96th Article of War (CM 118423, Dig. Ops. JAG 1912-40, sec. h5h(1o),
Dig. Ops. JAG 1912-40, sec. 453(3)).

Accused in a half hearted fashion denied that he ordered the mili-
tary police to administer the floggings but the evidence to the contrary is
overwhelmingly and convincingly conclusive. e

A belated special plea of temporary insanity was interposed in
behalf of the accused but was wholly unsupported by the evidence adduced.

In fact the testimony and stipulated testimony of the expert medical witnes-
ses for the defense was to the effect that although accused was .suffering
from "simple adult maladjustment® he was sane and capable of distinguish—
ing between right and wrong. - ok

6. The accused is 3 years of age. The records of the Cffice of ‘I"ne
Adjutant General show his service as follows: appointed second lieutenant,
Coast Artillery Corps Reserve, Army of the United States, 6 June 1932;
active duty 1L Auvgust 1932 to 27 August 1932, 10 February 1935 to 9 August
1935, 1} September 1935 to 11 November 1935, 10 May 1936 to 30 September °
1936, 21 August 1938 to 3 September 1938, 3 July 1939 to 16 July 1939 and
from 5 November 1940; pramoted to first lieutenant 25 June 1935; to captain
22 March 1940 and temporarily to major 30 November 1942, all in the Army
of the United States.

T. Mr. Wolfe Lefkoff, brother of the accused, and Mrs. Hessie Lefkoff,
wife of the accused, personally appeared before the Board of Review on 19
July 19L44. Mr. Charles A. Noone of Chattanooga, Temnessee, has submitted a
brief in behalf of the accused. .

: 8+ The court was legally constituted. No errors injuriously a.ffectlng
the substantial rights of accused were comitted during the trial. The
Board of Review is of the opinion that the record of trial is legally suf-
ficient to support the findings of guilty and the -sentence, and to warrant
canfirmation of the sentence. Dismissal is authonzed upon conviction of a
-violation of the 96th Article of War.

@D_’Z&&/_, Judge Advocs e,
% W , Judge Advocate.

-7 _ﬂ@_m -, Judge Advocat,g.,
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1st Ind.

- War Department, J.A.G.O., - - To the Secretary of War.

1. Herewith transmitted for the action of the President are the record
of trial and the opinion of the Board of Review in the case of Major Louis
R. Lefkoff (0-29622,), Coast Artillery Corps.

2. I concur in the opinion of the Board of Review that the record of
trial is legally sufficient to support the findings of guilty and the sen-
tence and to warrant canfirmation of the sentence. After the accumd, who
was the Police and Prison Officer at Camp Van Dorn, Mississippi, had handed
out ™billy clubs® to six or seven guards and told them to "work over® or
"beat up™ a military prisoner and the guards had declined to do so, the ac-~
cused called in a specially selected detail of military policemen who, upon
‘his orders and under his direct supervision, severely flogged the same

prisoner and eight others with a rubber hose weighted with L5 caliber pistol
bullets. I recommend that the sentence to dismissal, total forfeitures and
confinement at hard labor for one year and one day be confirmed, that the

. forfeitures be remitted and that the sentence as thus modified be carried
into execution. - . : : '

g e

3. Consideration has been given to the following letters and telegrams
received by or referred to this office requesting clemency in behalf of the
accused?! From Mrs. Harry Goldberg, Atlanta, Georgia, dated 7 July; from Nr.
Stephen Lefkoff, brother of the accused, New York City, one:dated 12 July
and another dated 26 July; from kir. James A. Byars, Lindale, Georgia, dated
22 July; from Dr. &1fred Lefkow, cousin of the accused, New York City, dated
1 Avgust; from Mr. and ¥rs. Wallace F.Martin, Sr., Flemington, Georgia, two
letters each,dated i August; from Mrs. Perle Lefkoff Sicro, sister of the
accused, Atlanta, Georgia, dated 5 August; from Miss Sarah Lefkoff, sister of
the accused, Atlamta, Georgia, dated 5 August; from Mr. W. W. Rushton,
Atlanta, Georgia, dated 9 August (all of the foregoing are directed to the
President or to his secretary); from Honorable Robert Ramspeck, United States
House of Representatives, dated 7 July; from Honorsble Richard B. Russell
United States Senate, dated 13 July; from Colonel C. M. Boyer, Office of ;he
Executive for Reserve Affairs, War Department, Washington, D. C., dated 21
July; from Rabbi Harry H. Epstein, dtlanta, Georgia, dated 21 July; from
Honorable Ben T.Huiet, Commissioner of Labor, State of Georgia, Atianta,
Georgia, dated 21 July; Mrs. Louis R, Lefkoff, wife of the accused, Woodville
Mississippi, dated 22 July; from lir. Stephen Lefkoff, brother of tk’le ac~ ’
cused, New.York City, dated 22 July; from ¥rs. Sol H. Kaplan, Woodville
Mississippi, dated 23 July; from kr. William B.Hartsfield, Atlanta, Geo;gia
dated 24 July; from Honorable Sol Bloom, United States House of Represent'a-’

té:g:;{a?adtzgéghzi% ;iﬂflrg i;dxcloilllzes_; from Mr. Eugene J. Webb, Atlanta,
3 m Mr. er F. Stover, Atlanta, G i
Seorela, H n eorgia, dat
‘A? Jgi.g ; fzgg a}g. Mé C. ?urman, Atlanta, Georgia:' dated 2; July? f;'om I‘L:(.i C
) ta, Georgia, datgd 26 July; from Miss Sarah Lefkoff, sister

Ay
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_>f the accused, Atlanta, Georgia, dated 26 July; from Mrs. Ethel Friedman,
sister of the accused, Atlanta, Georgia, dated 26 July; from Mrs. Perle
Lefkoff Sicro, sister of the accused, Atlanta, Georgia, dated 28 July
194k; from Mr. Julian V. Boehm, Cincinnati, OChio, dated 28 July; from
Mrs. Charles Lefkoff, mother of the accused, dated 29 July; from Mrs.
Rebecca Lefkowitz, sister of the accused, New York City, dated 1 August; -
from Mre. Oby T. Brewer, Atlanta, Georgia, dated 2 August; from Honorable
Walter F. George, United States Senate, dated 8 August, with 1 inclosure;
from Mr. Edward M. Kahn, Atlanta, Georgia, dated L August; and from Mr.
and Yrs. Wallace Fo. Martin, Sr., Flemington, Georgia, dated 8 August.

3. 1Inclosed are a draft of a letter for your signature, transmit-
ting the record to the President for his action, and a form of Executive
action carrying :Lnto effect the above recommendation, should it meet with

approval.
W‘J"@\‘ Q . QA.M.—\,_

R R Myron C. Cramer,
g Major General,
The Judge Advocate General.

(Sentence confirmed btut forfeitures and confinement remitted.
G.C.H.0. 606, 4 Nov 1944) '
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CM 258543
-7 JUL 1944

UNITED STATES 92ND INFANTRY DIVISION
Trial by G.CoM., convened at Fbrt
Huachuca, Arizona, 14 January 1544,
Dishonorable discharge, total for-
feitures, end confinement for ten
years.

Ve

- ‘ T
‘Second Lieutenant BALLIE
WALL, JR. (0-1289513),
Infantrye.

M S St s N Sass? p?

OPINICON of the BOARD OF REVIEW
LYON, 'MOYSE and SONENFIELD, Judge Advooates.

1. The record of trial in the case of the officer named above has
. been exemined by the Board of Review and the Board submits this, its
opinion, to The Judge Advocate General,

2. Accused was tried upon the following Charge and Specificationi
CHARGE: Violation of the 92nd Article of War.

Specificationt In that Second Lieutenant Ballie Wall, Junior,

' Company "L", 371st Infantry, did, at Fort Huachuca, Arizons,
on or about 19 December 1943, forcibly and feloniously,
against her will have carnal knowledge of Mrs. Resalind
V. Westray., .

He pleaded not guilty to and was found guilty of the Charge and Specification.
No evidence of previous convictions was introduced. He was sentenced "to

be dlshonorably discharged the service, to forfeit all pay and allowances

due or to become due, and to be confired at hard labor™ for life. The
reviewing authority approved only so much of the sentence as provided for
dishonorable discharge, total.forfeitures, and confinement for ten years,

and forwarded the record of trial for action under Article of War 4B8.

3

3. Sumary of the evidence.

The prosecution introduced only two witnesses, the prosecutrix and
the physician who examined her after the commission of the alleged offense.
The prosecuting witness was the wife of an enlisted man of the 92nd Division,
and was epparently a civilian employee of the Post's Quartermaster laundry.
She lived on the post in a women's barracks (R. 12,13).
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She testified that her husband's company was rumored among some of the
women who lived in her barracks and who themselves had husbands in it and
who had gone out to visit, to be bivouacked in the vicinity of a road which
led past their barracks and to the North Gate of the reservation (R. 7,13).
Some time before 2200 on Sunday, 19 December 1543, she started out in the
direction of the place where she thought she might find her husband (R. 7,11).
She was walking along the road, still within sight of her barracks, at about '
2150, wshen accused drove up in his car., Accused introduced himself, told her
he was from New York, and asked her name (R. 7,12,13).

She told him where she was going. He said that he was going out that
wey end that he could help her find her husband. Observing his pleasant
manner and that he was an officer, she had no hesitation in entering his
car. They drove out through the North Gate of the post. Accused showed his
pass, but she was not required to show hers. Somewhere near the first build-
ing or house beyond the gate accused stopped the car, off the road. He im-.
mediately “grabbed" her, tried to kiss her, and put his hand "up" her clothes
(r. 7,8,13,14,17,18,15). She "protested", telling him that she "wasn't that
type of person", and started to get out of the car (R. 8,14). Accused told
her he would teke her back, and she apparently reentered the car. He pro=-
ceeded to back the car out, but instead of returning through the gate, drove
further down the road. The car was going too fast for her to get out, but . =~
she kept asking accused please to take her home (R. 8). ‘

He drove on down the road to an intersection, turned left into this
road, and drove sbout 150 feet. There were no buildings, farmhouses or cars -
near this place. Accused and witness then "started fighting" in the front
seat of the car. ©She got out and ran along the road, but acoused got out,
ran after her, and caught her after she had gone "about fifty feet or more".
(R. 9,15) She observed that he had removed his shirt and trousers (ap-
parently after he had got out of the car) and that he was dressed.only in
his pajama tops or a hospital jacket (R. 9,18,15). He took her back to the
car, this time to the back seat. She wrestled, fought, and pleaded with
him, telling him that he would not want his mother or sister so treated, and
further that she (witness) was an expectant mother. Accused said that "he
didn't give a damn about nothing, he was going to do what he wanted". She
-threatened to tell "Colonel Herdy" and Gemsrasl Almond, but accused said he
said "he didn't give a G-dem about either one of them" (R. 9).

Accused threw her head back into a corner of the back seat, had one
hend on her throat, and took one of her legs and threw it over the front
seat. He then got between her legs and accomplished his purpose. Penetra=
tion took place. Witness fought, screamed and yelled, resisting as much
as she could, but accused told her to scream all she wished, because no
one would hear her out there (R. 9,10,15).

After the attack accused insisted on taking her back to camp, although
she wished to walk. She returned with him because "there was no harm in
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coming back then, after he had done what he proceeded to do". On the way
back he told her that he was a professional gembler, and that he had
plenty of money; that if she needed anything she could find him in the
hospital, where he had gone because he did not want to serve in the

field (R. 10).

: They came back through the North Gate. She was not required to show
her pass and did not attempt to inform the Military Police there of what
had happened (R. 15-17). Accused let - her out of the oar on the road
just before they reached her barracks. It was then about 0315 londay.

He did not offer her any money. She did not tell anyone in the barracks
about what had. happened. She was not able to get out of bed to report to
anyone until Tuesdey morning, when she went to see Colonel Hardy. She
succeeded in reeching him on Tuesdey afternoon, at which time she told
her story to him and to "Colonel Hogen", and was later given a physical
exemination at the post hospital (R. 11,15,16). She stated that she had
worked on the Friday and Saturday before the attack, but that she was
not able to work for seven days after it, and at the time of the trial,
she said, she had a sore spot on her throat, pain in her back, severe
heedaches, and bruises in various portions of her body (R. 11,16).

Major Harold W. Thatcher, Medical Corps, Chief of the Medical Service
at the post hospital, gave her as ocomplete a physical and vaginal examina-
tion as was possible on Tuesday, 21 December. The length of time which
had elapsed since the attack was alleged to have ocourred, and the fact
that hé did not have the clothing which she had worn at the time, rendered
it impossible to make all the tests customary in such cases. Witness
could not test for’ spermatozoa "or eny evidence of actual introitus" (R 20).

He observed that she was “markedly nervous, almost hysterical" Hb
found a small bruise about one inch in diemeter just above the left breast,
and a small bruised area at about the middle aspsct of the right erm, be-
tween 1/2 to 3/4 inch in diameter. At the upper left-hand portion of the
vegina was a small red area approximately 1/2 inch in diameter. The muocous
membrane had been rubbed off. There was a linear fissure on the mucosa
-in the reoctum. Witness "would say" that the wounds had been received "with-
in a period of three or four days” (R. 20,21). While Major Thatoher did
not mention any injuries to the victim's neck, a written report of the
examination showed that there was.'tenderness on palpation of anterior portion
of (her) neck" (Pros. Ex. A).

Evidence for defense.

Accused‘s rlghts as a witness were explained to him by the’ law member,

- and he eleoted to be sworn and testlfy (R. 21,22). ":.(
At the time of the alleged offense le was a patient at the statlon

hospital. He had been there since 9 November, suffering from a congenltal

»
.~
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fusion of the fifth lumbar transverse process (R. 22,34). On 19 December
Lieutenant George A. Bethel, Jr., 365th Infentry, and Mrs. Bethel came to

the hospital and requested that he drive them to Bisbee, Arizona, in his
car. After obtaining a pass good until 2130, the three left the post (R.
23,35; Def, Ex. A). They drove to Bisbee, and later crossed the border

at Naco. In Mexico accused bought ear rings, a silver bracelet, and bottles
of cognac, rum, and Scotch. They returned to the United States about 2245
and arrived back at the post at approximately 2400. Accused dropped off
Lieutenant and Mrs. Bethel at their quarters on the post, then drove over
several of its streets. It wes "long after midnight” when, while driving
dogn the street near the prosecuting witness' barracks, he.saw her (R, 23-25,
32 ). ' i ) ‘

He stopped his cur, rolled the window down, said, "Hollo®, and asked
if he could be of eny assistance to hsr. IHe had never seen her before
(R. 25,30,32,33). She said that he could and got into the car. As he
started to drive off, he asked where he could take her. She replied that
she was not going any plece in particular, but that she had come out be-
cause she was lonesome and wnable to sleep (R. 26). Hs told her his name
and that he was e patient in the hospital (R. 33). They continued to drive
around the post, and stopped at some undesignated spot on the post, where
she picked up the bottle of Scotch and asked if she could have a drink.
Upon  being told that she could, she tried to open i%, but was unable to
do so, whereupon he opened it for her with the case of his switchboard
keys. Both took a drink, then drove for another 16 minutes. She suggested
that they drive someswhere off the post, but did not indicate eny particular
destination (R. 26,27). ' . .

Aocused drove to the North Gate, the nearest exit.” He stopped just
before reaching it and had another drink. Accused was not required to show
his pass when they went through, but she showed hers. After they passed
through the gate she put her hand in his trousers and fondled his private
parts (R. 27,31,33). Until then he had no intention of engaging in inter=
course (R. 34). He drove to a road intersection, where he turned right,
passed a farm house, and parked at the side of the road some 75 yards be=
yond it (R. 27). Here she "became rather endearing®, questioned him about
other women in his life, and finally "snuggled over .into the seat end prace
tically threw herself" on him. They engaged in an aot of intercourse in the
front seat, but finding it neither sufficiently roomy nor comfortable, she
suggested that they get into the back seat. Accused reached over and opened
the door to the back seat. She climbed out and got into the back. He
climbed over the seat (R. 28)., She "offered no resistance whatever" to his
advances, and aoctually encouraged him. He used no violence (R. 28{31,32).

Afterwards they both got out of the car to relisve themselves. They
wore not parked there very long, and returned to the post through the same
gate whence they had come out. Accused was not required to show his pass

.
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to the Military Police, but she again showed hers, "automatically™ (R. 28,
29). He returned her to a spot on the road near her barracks at about
0200 or 0215. An hour and a half or two hours had elapsed since he picked
her up. He denied telling her that he was a professional gambler, and
denied showing her a roll of money (R. 29,33). They sat in the parked
car-for a few minutes, until accused said that he must get back, and bade
her good night. She then asked, "What about my timet", and when he

asked her what she meant she referred to the time she had spent with'

him. She wanted 5 (R. 29,30,32). He had no money, so made an appoint= -
ment to see her at "Mar Kim's" between 2100 and 2130 the next evening,’
promising to give it to her then. She agreed to this. He did not, how-
ever, keep the engagement, and had not seen her since then (R. 30,33).

Accused admitted that he had overstayed his pass, and was unable to
account for the bruises suffered by the prosecuting witness (R. 30,31).

Accused's story of his activities during the day and evening was sube
stantially corroborated by Lieutenant snd Mrs. Bethel,. the latter a teacher
at the Post School. They had requested him to drive them to Bisbee that
morning, end after he secured his pass they left the post about 1500, They
visited Bisbee, ate dinner, and crossed the border at Naco. Lieutenant.

- Bethel testified that accused spent most of his money on his purchases in-
Mexico. They reentered the United States about 2300, dus to the curfew
lew, and began their drive back to Fort Huachuce, a disteance of about 40°
miles. Lieutenant Bethel sew accused take only one drink. They made two -
stops en route, one to fix a flat tire, and one to purchase papers and
groceries. They arrived at their quarters on the post pretty olose to
midnight" (R. 36-41,42-45). .

. Lioutenant Bethel admitted that he had recently been found guilty by
a general court-martial of making a false official statement (and apparently
also of an absence without leave), but implied that the sentence imposed
?ad been commuted to a reprimand and that he had been restored to duty
R. 37,38). :

Second Lieutenant Williem P. Gray, Company F, 370th Infantry, testified
for the defense that on § January he had been at "Mar Kim's™ getting somee
thing to eat, end that while there he had struck up a chance aoquaintance=
ship and engaged in conversation with the prosecuting witness and another
girl who was with her (R. 46,47). After some casual conversation, witness and
the prosecuting witness made a date to go to & show the next evening but he
later recalled having heard her name mentioned by accused in connection .
with the charges here involved, and did not keep the engegement (R. 48,49).

It was stipulated that fhé prosecuting‘witness had not worked at her
Job at the Quartermaster laundry for the two days prior to the commission



(58)

of the offense, end that she did not work thereafter until at least 29
December 1943 (R. 50; Def. Ex. 2).

4. little recapitulation is necessary. The prosecuting witness and
accused each tells a different story, agreeing only that there was an act
of intercourse hetween them. She cleims that he picked her up at approx-
imately 2200, drove her off the post, attempted to have intercourse with
her, promised and then refused to teke her home, and finelly accomplished

‘his purpose by force, and despite her utmost efforts to prevent him. She

claims that he tookAher home epproximately 5 hours after they first met.
that she suffered. oonsiderable physical violence, but that she did not-
notify anyone of the attack until 36 hours later because she wished to-
tell "Colonel Hardy".

Accused claims that he picked her up after midnight, that she invited
and encouraged his advances, that he at no time used force, that he brought
her tc her quarters within two hours after they first met, and that she
then asked him for five dollars in payment of her services. This he promised

~to pay, but did not, after which she preferred charges against him.

»

A fellow officér and his wife corroborated acscused's version of his

~ activities prior to the offense by their teétimony that he was with them

until two hours after the time at which the prosecutrix stated positively-
that he piocked her up. Inferentially accused's story is further substan-
tiated with respect to his inability to pay the requested U5 by Lieutenant
Bethel's testimony that accused had spent all his money in Mexico.

- 6. The Board of Review is compelled. to conclude that the record of

-trial does not support the court's findings. of guilty. The crime of rape

is a despicable one, and, as has been said, it is "an accusation easy to
be made, hard to be proved, but harder to be defended by the party ac-
cused, though innocent". There is substantial doubt that force was used,
end that the act -here complained of was not actually encouraged and invited
by the alleged victim, in the hope of monetary reward. .

Consideration of just a few discrepancies and obsoure portions of
the testimony of the prosecuting witness will suffice t0 show the doubt:
which arise. In the first place, she claimed that she spent five unwilli.i:
hours with accused, and that most of that time she was resisting his advance:.
If the attack took place shortly after they left the post, there was little
reason for accused to have kept her out until 0315. If he overcame her
only after violent and prolonged resistance on her part, the bruises which
even she claimed to have suffered were nowhere nearly proportionate to those
which must reasonably have been expected to be incurred in a struggle of
that duration. Her alleged injuries are hardly indicative of violent
resistance. : -

Secondly, her presence on fhe road outside of her dormitory, even at -
the time and for the purpose alleged by her, is not convincing. This wit-
ness gave every indication in her testimony from the stand of being a woman
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of above average intelligence. It suggests a complete naivete on her ]
part to think that she could start out at 10 o'clock at night on a '
military reservation, in a vegue attempt to find and visit her husband
© whom she knew only to be bivouacked somewhere in the direction she pro=- t
fessed to be going. The Board believes that she was not that naive. ) i

Thirdly, there is an irreconcilable conflict in her story of accused's
pursuit of her when she got out of the car and started to run from him, with
acknowledged physical facts. She testified that he caught her and took her
back, and that he was then clad only in a pajama top or hospital jacket,
having presumably removed his shirt and trousers while in or immediately
after getting out of the car to chase her. Yet, she testified, he caught
her after only running 50-odd feet. It is unreasonable to believe that
acoused could have undressed in that short space of time. Even allowing |
for some error in her calculation of distance, it is diffiocult to see how

“he could have seen and pursued her had she gotten any further away, for it
was admittedly uninhabited coumtry, and late at night.

Then, too, accepting as true her story that she reluctantly accompanied

"him back to the post in his car, because she saw no harm in doing so after
he had perpetrated the act, there is the fact that she passed the Military
Police on duty at the gate and yet said nothing. She made no repgrt until
the second day. It is hardly the act of a woman who has been so outraged.
While fear, shock, and modesty may account for the delay in the protests
which are to be expected in a case of this nature, the delay here. when
teken with other facts, lends little credence to her story.

It is true that the phyeician'who examined her testified to the presenoeofnin-
or injuries often associated with violent assaults. It is not beyond prob--
ability, however, that they could have been incurred in intercourse consented
~.to by her, with accused or even someone else. Another lieutenant testified
to her apparent willingness to date him on short acquaintance. The prosecu=~
tion made no effort to produce the clothing worn by her at the time of the
assault, and did not explain this failure to produoe. There, -if anywhere,
was evidence of a struggle. : -

Finally, there is the-undisputed evidence that the prosecuting witness did
not go back to work until at least three days after she said she did. It is
- likewise an inconsistency, which, though small in itself, looms larger when
considered together with other shaky testimony. On the basis of the prose-
cution's evidence, the record is legally insufficient to support the find-
ings of guilty.

6. War Department records show that accused is 29 years of age. Ib
attended high schools for four years, in Wilmington, North Carolina, end
Brooklyn, New York, but did not graduate. He was inducted into the Army

" in March 1941, attended the Infantry School, Fort Benning, Georgia, and
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upon graduation therefrom on 4 August 1942 was commissioned e second
lieutenant, Infantry, Army of the United States, on 5 August 1942, In
recormending him for ettendance at Officers' Candidate School, his com=
manding officer said that accused character was "excellent" and that he
had demonstrated outstanding qualities of leadership.

7. For the foregoing reusons the Board of Review is of the opinion
that the record of trial is legally insufficient to support the findings
of guilty and the sentence,

’

-

¢ '

Judge Advocate.

M, ' : Judge Advocate,
d ’ |
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lst Ind,.

War Department, J.A. G.O., 18 JUL ‘944 - To the Conmandlng General,
92nd Infantry Division, Fort Huachuca, Arizonsa.

1. In the case of Second Lieutenant Ballie ¥all, Jr. (0-1289512),
Infentry, I concur in the foregoing opinion of the Board of Review hold=-
ing that the record of trial is legally insufficient to support the find-
ings of guilty end the sentence, and for the reasons stated I recormend
that the findings of guilty end the sentence be disapproved. You are
advised that the action of the Board of Review and the action of The Judge
Advocate General have been teken in accordance with the provisions of
article of Var 50~, and that under the further provisions of that Article
and in accordsnce with the .fourth note following the Article (¥.C.}., 1928,
p. 216), the record of trial is returned for your action upon the findings
end sentence, and for such further action as you may deem proper.

2. Vinen copies of the published order in this case are forwarded
to tinis office, together with the record of triel, they should be.ace
companied by the foregoing opinion ard this indorsement. For convenience
of reference please place the file number of the record in brachets at
the erd of the published order, as follcws:

(Cl: 258543). \ )

' . IA.'... Q_.Q\m‘

¥ron C. Cremer,
Ma jor General,
The Judge Advocate General,
1 Incl. e
Lecord of trisal, '
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: . Army Service Forces
In the Office of The Judge Advocate Gcneral
Washlnfrton, D.C.
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Cl 258544 |
R 11 JUL 1344
UNITED STATES " 92ND INFANTRY LIVISION

Trial by G.C.M., convened at
Fort Huachuca, Arizona, 2 and -
3 December 1943. Dismissal.

Ve

Second i.ieutenant BENJANMIN
HOLKES (0-1103696), 317th
Engineer Combat Battalion.

L . T L L

~ OPINION of the BOARD OF REVIEW ° ,
IIPSCOiB, SHEPHERD and GOLDEN, Judge Advocates .

/

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its oplnlon, to The
Judge Aavocate General.,

2. The accused was trled upon the - following Charges and Specifi-
cat‘ions'\

CHARGE I° Violation of the 95th Article of War.

Spec:x.f:.cat:.on 1: In that 2nd Lieutenant Banjamin Holmes P
C.E. did at Tonto National Forest, Arizona, ‘on or
‘about 26 September 1943 with intent to deceive Major
William W. Little, hi's' commanding officer, officially

' .state to tiie said Major Little, that he did not drive
'a & ton 4x/ truck on the night of 25 September 1943,
which statement was known by the said 2nd Iieutenant
Holmes to be untrue.

Speclflcat:.on 2: (Finding of Not Gullty)

CHARGE II: Vlo]atlon of the 06'bh Article of War.
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Spec1f1cat10n 1: In that 2nd Lieutenant Benjamin Holmes,
C.E. having received a lawful order from Iieutenant
Colonel ‘Tuncan Eallock, his superior officer, that
officers would not drlve govermment, vehicles did at
Phoenix, Arizona, on or about 25 September 1943, fail
to obey the sane. A

Specification 2: (Finding of not pguilty).
Specification 3: = (Finding of not guilty).

The accused pleaded not guilty to all Charges and Specifications and was
found not guilty of Specification 2 of Charge I and Specifications 2 and
.3 of Charge IT but guilty of Specification 1 of Charge I and Charge I and
Specification 1l of Charge II and Charge II. He was sentenced to be.dis-
missed the service. The reviewing authority approved the sentence and for-
warded the,record of trial for action under Article of Var 48.

3. The evidence for the prosecution shows that on 25 September 1943,
which was Saturday, the 317th Zngineers Combat Battalion, to which the ac-
cused was assigned as a second lieutenant, was bivouacked in Tomto National
Forest on the Salt River in Arizona. Two cormpanies were granted permission
to go in convoy that night to Phoenix, about thlrty—iive miles away, "for
recreational purposes". Company "BY, of which the a5Cused was a member,

- was not scheduled to visit Fhoenix wntil ‘the following evening. Its per-
sonnel, both cormissioned and enlisted, wera accordingly restricted to

the bivouac arca. Its officers, as well as those'of all the other companies
in the Battalion, had been expressly forbidden- by a standing order to drive
Army vehicles (R. 6-8, 12, 14, 20-21, 24) N

To prevent any unauthorized persons from proceeding to Phoenix,

a barricade was ordered erected at a cattle guard on the main hichway, and
three men were stationed there to report the number of all cars and trucks
which ®had gone through®. The only other route to town Yentailed a rather
rough road through mountains and was rmch longer". The barricade, when
completed, consisted of a Mifen Working" sign, "or something to that effect
- about twelve feet wide, twelve feet long, of 2x4, similar to a sawhorse

- except much longer" (R. 8-9, 17-18, 32)

, : At about 8:00 p.m., after the convoy had departed, Liajor William

W Little, the Acting Battalion Commander, passed by the barricade on his
. way to Phoemix. He informed the guards that his wvehicle "would be the

. last to go through' except for one from the l{essape Center at about 11:00
-pem. Having delivered this admonition, he continued his journey 1nto town

 to await the formation of the return convoy (Re 9, 32).
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. In the meantime the accused, Second Iieutenant Arthur L. Lavis,
and T:chnicien Fifth Grade Xeruit R. Hichardson had set out for irhoenix
in a jeep. Hichardson, one of the rermlarly assirned drivers for Company
131, had been drderedvbyf%hé‘accuSea to make the trip. Lo reason for
zoinz-into towm was offereds. They reached the barricade about 9:00 p.rm.
Althoudzh it was in Ya very conspicuous place in a defile where it woula
he difficult to miss", Richardson apparently c¢id not see it, and, since
it wasn't long enough to block the road", he sped by it. The guards
attempted to wave him dovm, but to no avail. They were of the impression -
that the jeep contained three or four occupants but were unable to identify
any of them (H. 24-26, 29-30, 32—J4, 37).

Upon arriving in Phoenix about 9:00.p.m., fichardson drove to the
Hecreation Hall. After being told to wait for the accused until 11:00 p.m.,
he went inside. Between 11:30 p.m. and midnight the accused drove the
vehicle to within a few feet of Second Licutenant ¥William T. Jones and
Chaplain George E. Bowser and asked Jones whether he "had a command car'.
~ The accused "was alone" at the time and "right behind the wheel'. He
‘had failed to call for Richardson at the appointed hour, and the latter
had accordingly left for the bivouac area at 11:05 p.m. w1+h the convoy

(R. 21-23, 26-29, 70, 71, 76-79).

The accused and Second Iieutenant Davis followed in the jeen
some time later. They "skirted the end of the barricade" and ran over
"the front tent rope that supported the tent that the guards slept in".
The tracks left by the jeep were seen by liajor Little "the next day"
after he had instituted an investization (R. 18-20, 37-38).

On the morning of that day, which was 26 September 1944, he re—.
quested all of the Company Commanders "to make a check on their motor
vehicles and determine which ones had been out the nisht before % &% x4,

At his suggestion, Captain Elmer P. Rohrbacher, the Commander of Company
#B" interro~ated Corporal Richardson and the accused. The corporal at
first denied that he had driven the jeep, but the accused freely admitted.
that he had gone to Phoenix in the vehicle and stated that "he thought
he wouldn't get to go tomorrow so he just decided that he would go to-
night". Iater Corporal Richardson revealed that he had been the driver
during the journey to Phoenix. Upon receivinz the report‘of Captain
Rohrbacher, concerning the episode of the previous night, .lajor Iittle,
"in order to tie up-any loose ends" personally questioned the accused
and specifically asked him "if he had driven the vehicle at any time
during that evening®". The accused replied "that he had not®, He fixed
the hour of his return to the bivouac area as ®somewhere in the neigh-
borhood of 11:30 or 12:30 that night® (R. 10, 12, 15-16, 35-37, 40-41).
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4. The accused, after being apprised of his rights relative to
testifying or remaining silent, took the -stand on his own behalf. His
"testimony and that of the other witnesses for the defense clearly corro-

borated the prosecution's evidence concerning his trip to Fhoenix in
contravention of standing orders. The only disputed factual issue was
whether he personally had driven the jeep at any time.during the nlght
of 25-26 September 1943 (R. 62).

After entering Phoenix, Corporal Richardson had bzought the
vehlcle to a stop in front of the USO Club at sbout 8:30 p.m. Both he
and-Lieutenant Davis "got out". The accusec informed the Corporal that,
"T will be back here approximately 11:00 o'clock. If I am not here you
go ahead and catch the convoy". With this assurance the Corporal entered
the Club. Iicutenant Davis, after arranging to meet the accused later
at the Elk's Club, went to visit a friend for about "fifteen or so
minutes®. After the departure of-his companions; the accused approached
Private Curtis Brown, a licensed driver who was standing in front of the
USO Club, and requested him to chauffeur the jeep. Brown "obeyed his
orders and taken him across town" to the Elk's Club. 0On the way at about’
9100 p.m. while Brown was at the wheel, the accused saw Jieutenant Jones
‘and had the vehicle "pulled aside" to carry on a conversation w1th hlm
(R.53-56, 58-59; 61, 63-65). ,

Private Brown Walted for nhe accused and I&eutenant Dav1s out-
side the Elk's Club. When they joined him about 11:00 Pem., he- proceeded
to drive back t0 the bivouac area along the "main highway". They travelled
at a "normal speed" of about twenty-five miles per hour. When Brown

',reached the barricade, he stopped momentarily and then "drove around it®.
No one made any effort to halt them. They arrived at ths bivouac area
between 12:30 or 1:30 a.m. All of the driving was done by Brcwn, none
by the accused or Iieutenant Davis. From the moment he seated himself
behind the wheel to the time of his return to the bivouac area Brown

-never left the Jeep. There was "no chance" for anyone else to drive
(R 54-59, 61-63).

5. Spacification 1 of Charge I;alleges that the accused didx"onﬁor*

. about 26 September 1943 with intent to deceive ifajor William W. Iittle,

his commanding offlcer, officially state to the said Major Little, that he

'did not drive a % ton 4x4 truck on the nicht of 25 September 1943, which state-

 ment was known by the said [-ccuse_7 to be untrue®. Specification 1 of Charge

~ IT alleges that the accused "having received a lawful order from ILieutenant
Colonel Duncan. Hallock, his superior officer, that officers would not drive
governnent vehicles did at Phoenix, Arizona, on or about 25 September 1943,

fall to obey the same'. ‘
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VWhile the uefense adduced some testimony to the effect that the .
accused did not himself drive ths jeep on the ni~ht of 25-26 September 1943,
the evidence to which the court gave credibility was to the contrary. The
court had the witnesses before it and, in the exercise of its prerogatives,
chose to alsvelieve Frivate Curtis Brown. His account of {he events. of the
evening coniained a noteworthy discrepancy as to time. It was his conuvention
that he and ithe accused saw Lieutenant Jones at about 9:00 p.m. Both Lisutenant
Jones anc¢ Chaplain Bowser, however, placed the meeting at a much later hour.
Vhat is even more significant, lLieutenant Jones was positive that the accused
was the only occupant of the jeep. Although not equally certain, Chaplain
Bowser'!s recollection was to the sane effect. In the light of this testi-
mony the court was fully Jjustified in concludlng that, while Brown may have
performed- the duties of a chauffeur during the evening, he was not con-
tinuously at the steering wheel cduring the period between his meeting with
the accused in front of the USO Club and their return to the bivouac area.
At least during his conversation with Lidutenant Jones, the accused operated
the jeep-personalily. In so coing he clearly contravened the standing orders
of his organization forbidding the driving of government vehicles by officers
for private purposes. His disobedience was a violation of Article of War
96. It follows that his statement to ilajor ILititle that he had not driven
the jeep was faise. Since it was made to a superior officer acting in an
official capacity, it constituted conduct unbecoming an officer and a
gentleman within the meaning of article of Var 95 (par. 151, IL.C.M., 1928).

6. The accused is about 24 years of aze. 7The records of the ar De-
partment show that the accused had enlisted service from 27 February 1942
to 15 September 1942; that he was commissioned a second lieutenant on 16
Septenber 1942; and that he has been on active Qucy as an officer since the
last date. -

7. The court was legally constituted. No errors injuriously affecting
the substantial rights of the accused were comritted during the trial. In
the opinion of the Board of Review the record of trial is legally suffi-
cient to support the findings and the sentence and to warrant confirmation
thereof. DUismissal is mandatory upon conviction of a violation of Article
of War $5 and is authorized upon conviction of a violation of Article of

 Viar vé.
(oo € Lokl p ot
dge Advocate.
4
\Dw , Judge Advocate.

dp Judge Advocate.
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SPJGN
'CH 258544

1st Ind.

1_8 JUL\‘ 1944 - To t/he Secretary of War.

War Department, JeA.GeO.,
1. Herewith transmitted for the action of the President are the
records of trial and the opinions of the Boards of Review in two cases
involving Second Lieutenant Ben;]amin Holmes (0-1103696), 31'7th Engineer
Combat Battalion.

. 2. I concur in the opinion of the Board of Review that the re-
cord of trial is legally sufficient to support the findings and the
sentence and to warrant confirmation thereof. I recommend that the sen-
tence of dismissal be confirmed and ordered executed.

3. OSubsequent to the offenses involved in the present cass the ac-
cused was tried by a general court-martial and found guilty of absenting
himself without leave from his duty as duty officer at Fort Huachuca,
Arizona, in violation of Article of War 6l; and of committing an assault
and battery upon a fellow officer, in violation of Article of War 96.

- The accused was sentenced to be dismissed the service and to forfeit all
pey and allowances due or to become due. The record of trial in the .
second case (CM 258372) has been examined by the Board of Review and I .
concur in the opinion of the Board that the record of trial is legally
sufficient to support the findings and sentence. If the sentence in the
present case is confirmed, the action of the President in the other case
will be unnecessary. In order, however, that the full record of the ac~-
cused's misconduct may be before the President, both records of trial
and both opinions by the Boards of Review are transmit’oed herewith.

de Inclosed herewith are a draft of a letter for your signature
transmitting the records in both cases to the President for his action
and a form of Exscutive action designed to carry into effect the fore-
going recommendation, should such action meet with approval.

Myron C. Cramer, ‘

" Major General,
The Judge Advocate General.

4 Incls.
Incl 1 - Record of trial
Incl 2 - Record of trial ,
Incl 3 - Dft. of ltr. for .
‘ sig. Sec. of War
~Incl 4 Form of Executive -
actione

(Sentence of dismissal confirmed. G.C.M.0. 471, 1 Sep 1944)
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WAR DEPARTIZNT
: Amy Service Forces
In the Office of The Judge Advocate General
Washington, D, C,

SPJGQ _
CM 258549 19 JuL 1944

UNITED STATZS ) Q2ND INFANTRY DIVISION
)

Ve ) Trial by G.C.M., convened at
) Fort Huachuca, Arizona, 9

Second Lieutenant STERLING )

)

EASIEY (0-1318291), Infantry.

June 1944. Dismissal.

OPINION of the BOLED OF REVILW
ROUNDS, GAIBRELL and FRED®RICK, Judge Advocates,

1., The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General,

2. The accused was tried upon the following Charge and Specifi-
cation:

CHARGE: Violation of the 95th Article of iar.

Specification: In that Second Lieutenant Sterling asley, 365th
Infantry, did, at Fort Huachuca, Arizona, on or about 31 March
1944, with intent to deceive, officlally state in writing to
the Finance Officer, Ninety-Second Infantry Division that he
had not previously signed a pay voucher-or any portion thereof,
which statement was known by said Second Lieutenant Sterling
Easley to be untrue in that two vouchers covering the same
period named by the accused in his written statement were in
the said Finance Officer's, Ninety-Second Infantry Division,
possession at the time.

He pleaded not guilty to, but was found guilty of, both the Specification
and the Charge. No evidence of previous convictions was introduced at
the trial, He was sentenced to be dismissed the service. The revieming
authority approved the sentence and forwarded the record of trial for

action under Article of War 48,
3« Evidence for the‘pfosecution:
On or about 28 April 1944 two pay and allowance account

vouchers (WD Form 336-Revised) signed by accused were submitted to
Lieutenant Colonel Thomas S, Gasiorowski, disbursing officer for the
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92nd Infantry Division (R. 7). One of these vouchers was for the period

of 1 to 29 February 1944 (R. 7, Ex. A), and the other was for the period of
1 to 31 Harch 1944 (R. 7, Ex, B). Colonel Gasiorowski returned both
vouchers to the Personnel Officer "because I knew the officer (accused)

was AWOL during the periods", and no days of absence without leave were

- shovm on either of the vouchers (R. 7, Ex, A, B), "They (the vouchers)
were returned to the Personnel Officer, to have the officer concerned,

Lt, Zasley, enter on his pay voucher the tims lost for AWOL* (R. 9).

These same two vouchers, unchanged and without any correction having

been made on either of them (R, 9), were returned to Colonel Gasiorowski's
office on or about 4 May 1944 (R. 8, 9). On or about the same date, still
another pay and allowance account voucher signed by accused, covering

the period of 1 February 1944 to 31 March 1944, also reached Colonel
Gasiorowski's office (R, 8, Ex. C). There was attached to this latter
voucher a certificate signed by accused, in substance as follows (R. 8, Ex. C):

"T have not previously signed a pay voucher covering the period
stated in this voucher or any portion thereof. :

"If such voucher was presented to another disbursing officer it was
withdrawn personally by me and has been destroyed, or I received or re-
quested a partial payment in the amount of $ none."

A similar certificate had likewise been attached to the voucher
originally submitted for February (Ex, A). .

When this third voucher, covering both February and March,
arrived in his office, together with the other two wvouchers for February
and farch, Colonel Gasiorowski returned all three of them to the Personnel
Officer because, as he stated, "I knew they weren't correct” (R. 9).

He did not at any time personally discuss the vouchers with accused (R. 10),
nor did he kmow whether, when they were originally returned to the Per—
sonnel Officer for correction, the Personnel Officer turned the first

two vouchers in question over to accused before returning them to the
finance office (R. 9)e The pay and allowance accounts of officers were
ordinarily handled by Sergeant Harris and only came to the attention of
Colonel Gasiorowski when something unusual came up (R, 9, 10).

e Lvidence for thé Defense:

Sergeant Alvin Harris, Headquarters 92nd Division, Finance
Section, was the first witness called by the defense (R. 105. The :
handling of accused's pay card was a part of his (Harris') duties (R. 10,11).
On 28 April 1944 accused was in the Finance Office inquiring about his
pay vouchers, upon which he had not received pay (R. 10), Harris told
accused at the time that his vouchers had been returned for corrections;
that the Finance Office had received an order stating that he had been
AWOL, and that it would have ‘o be showm on his voucher before he could
be paid (R. 11). He explained to accused that it would be necessary for
him to make the correction before his voucher would be a "bona fide voucher™
(R, 11). Accused inquired of Sergeant Harris about his vouchers upon two
or three occasions, and upon one of these occasions was accompanied by
another officer (R. 11). The Finance Office sent the two vouchers which
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accused originally presented for the months of February and iarch

(Exs. A, B) to the 370th Infantry (accused's organization at the time

of their original presentation) for correction when they were originally
returned for that purpose (R, 11), Sergeant Harris did not know whether
accused had knowledge that these vouchers had been thereafter returned to
the Finance Office without correction (R, 11).

Second Lisutenant Reuben Johnson and accused went to the
Finance Office together on or about 28 April 19/4 to inquire about their
pay (R. 13). They had submitted their vouchers at about the same time,
around 31 March 1944 (R. 14), but neither had been paid., They were both
informed by a Sergeant at the Finance Office that their pay vouchers had
been withdrawmn (R. 13, 14, 15) or "taken up" (R, 14) by Lieutenant
Sullivan, Personnel Officer of the 370th Infantry (R, 13). Lieutenant
Sullivan, according to the Sergeant, "was going to look up something
about some dates on them", M"He (the Sergeant) said Lieutenant Sullivan
wasn't sure about some dates he wanted to put on them - dates of AWOLM
(R. 15). Lieutenant Johnson did not thereafter see Lieutenant Sullivan
(R. 15) nor was his pay voucher ever returned to or destroyed by him
(R, 13, 14). He prepared and signed a new pay and allowance account
voucher (R. 13) and had not had any trouble with his pay vouchers since
that time (R. 14).

Having had his rights explained to him the accused elected to
be sworn as a witness in his omn behalf., His present organization
is Company M, 365th Infantry (R, 16). Hes was transferred from the
370th Infantry to the 365th Infantry on 28 April 1944 (R. 17). He
has not been paid for the months of February and March 1944, nor in
fact since the month of January 1944 (R. 17). Thile still on duty
with the 370th Infantry, accused submitted separate vouchers for the
months of February and March, submitting both at the same time (date of
submission not shown) (R. 175. In the latter part of April he went
to the Finance Office to check up. He was there informed by Sergeant
Harris that his pay vouchers had been withdrawn for correction by
Lieutenant Sullivan of the 370th Infantry (R. 17). He attempted to _
call lieutenant Sullivan but was unable to reach him by telephone (R. 17).
Having been informed that his vouchers had been withdrawn by Lieutenant
Sullivan, accused did not know where they were after he was transferred
to the 365th Infantry (R, 17, 18). He had no reason to believe that they
were in the Finance Office (R. 18). After being transferred to the 365th
Infantry on 28 April, accused waited until around 7 May, at which time he
went to the Personnel Office, where a clerk prepared one pay voucher
covering both February and March (R. 18). Accused, personally, took it
to the Finance Office (R. 18). He did not type anmyone of.the three
vouchers (R, 18). o

On cross-examination accused admitted that he knew the contents
of the certificate attached to jhe last voucher prepared for him and
hereinabove set out (Ex. C) at the time he signed it (R. 18). He did
not, at any time, after the submission of the first two pay vouchers
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(Exs. A, B), know they were being held by the Finance Office (R. 19).
He made no further effort to get the first two vouchers (Exs. A, B),

-after being informed by Sergeant Harris that they had been returned to

the 370th Infantry, than his unsuccessful effort to call Lieutenant Sul-
livan (R. 19). He did not see the first two vouchers and therefore did
not destroy them before signing the third voucher and certificate (R. 19).

During examination by the court, accused admitted that he was
ffully aware™ that unless he personally destroyed his original two vouchers
his third voucher was a double claim for the same pay (R. 19). He added,
however, "but I would like to say this; on maneuvers I submitted pay vouchers
for the same month, and after they had gone to the Finance Cffice they
came back without that statement on them,because it wasn't put on there
and I wasn't paid when that voucher was desiroyed because that statement
was on there" (R, 9). In response to the following question: "You are
olaiming pay for the full period of two months; did anything transpire
in those two months that wouldn't entitle you to full pay?" Accused
replied: "Nothing has been proven that wouldn't entitle me to full pay™
(R, 20). He had been informed 2t the Finance Office that his pay
vouchers had been withdrawn by Lieutenant Sullivan for certain corrections
but he nevertheless submitted the third pay voucher (Ex. C)for the same
amount of money as had been claimed in the original two vouchers which
had been rejected (R. 20). He "wasn't informed of the corrections by
Lieutenant Sullivan, because I haven't seen him since he withdrew my
pay voucher" (R. 205. The 365th Infantry and the 370th Infantry were both

-at Fort Huachuca, within a few blocks of each other (R, 20, 21), Jhile he

had gone to the 370th Infantry area since being transferred to the 365th
Infantry, accused did not have time to go there during duty hours, and
had never gone to Headguarters of the 370th Infantry for the purpose of
ascertaining why his pay vouchers had not been paid (R.21). He was not
informed at the Finance Office as to the exact reason Lieutenant Sul-
livan had withdrawm his pay vouchers (R. 21).. A captain (name unknown)
t0ld him that he did not know the reason, but.that he could talk to the
colonel (R, 21). He did not talk to the colonel and did not inquire
shether the colonel was present or not (R, 22)., He wanted to see the
colonel but made no effort to ascertain whether or not he was present be-
cause he "didn't have that much time on hand" (R. 22)., The manner of
presenting pay vouchers, that is, whether they were carried to the Finance
Office by the person in whose favor they were drawn or sent through

his Regimental Persomnel Section, varied at different posts (R, 22).

_When he had been in the 93rd Division he had personally carried his

vouchers to the Division Finance Office (R, 22).

5« The Specification of the Charge is clumsily drawm but was not
attacked at the trial, It does not appear from the record that accused
wag in doubt as to the offense with which he was charged, or that he was
in any manner misled or that amy of his substantial rights were injuriously
affected by the inartificial pleading. The Specification is therefore
held to be sufficient to support the finding of guilty predicated upon’

it (AW, 37).
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The evidence is without substantial conflict. At some unfixed
date prior to 28 April 1944 accused signed and presented, or caused to be
presented, to the Finance Officer of the 92nd Infantry Division for al-
lowance and payment, two pay and allowance accounts, one for the entire
month of February and the other for the entire month of March, 1944. -He
thereafter, sometime around the 4th to the 7th of May 1944, signed and
personally presented to the Finance Office of the 92nd Infantry Division,
for allowance and payment by the same Finance Officer, still another pay
and allowance accouni covering the period of 1 February to 31 March 1944,
inclusive. In connection with, and as a part of this last mentioned voucher,
he signed, attached, and presented a certificate, containing among other
provisions the following: ™I have not previously signed a pay voucher
covering the period stated in this voucher or any portion thereof™, This
portion of the certificate was, of course, false and was known by accused
to be false, Accused was not, and does not claim to have been, ignorant
of the fact, nor does he claim to have forgotten, that he had already
signed two vouchers which, together, covered the identical perilod of time
covered by this third voucher. Only a few days before signing and presenting
this third wvoucher he had gone to the Finance Office and inquired &bout
the two other vouchers, Furthermore, accused admitted from the witness
stand that he was cognizant of the contents of the certificate in question
at the time he signed it.

The only defensive theory suggested by the evidence is that
the offense alleged was not committed because accused had been advised
at the Finance Office, before signing and presenting the third wvoucher
and the certificate now under discussion, that the first two vouchers
presented by him had been withdrawm by, or returned to, the Personnel
Officer of the 370th Infantry for correction. This circumstance does
not alter the fact that the above quoted portion of the certificate in
question was false; and was known by accused to be false at the time
he signed the certificate. If it raises any defensive issue, it can .
only be the question of whether or not the accused made the false state-
ment "with intent to deceive™ the Finance Officer. The only logical
‘conclusion is that he did so intend. He knew that the certificate was
required as a prerequisite to allowance and payment of his voucher, and

must be held accountable for knowing that the Finance Officer would,
"~ and for intending that he should, rely upon it in the event he did allow
and pay the claim, Since he knowingly made the false statement with the
intent that the Finance Officer should rely upon it as being the truth,
it seems necessarily to follow that he did intend to practice deceit.
The ultimate end to be gained by this deceit is of no moment. In other
words, it is immaterial whether accused intended or hoped ultimately to
collect twice for the same period of time, or whether he hoped to collect
in full for February and March without suffering any deductions, or '
whether he merely wanted to expedite collections of money claimed to be
due him without the necessity of pursuing the original two vouchera,
further, or whether he was actuated by some other undisclosed motive.
He did intend that, in reliance upon the certificate, the Finance Officer
should alleow and pay the voucher to which it was attached. Nor does it
make any difference that the Finance Officer discovered the falsity of
the certificate before acting upon it.

L
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Accused made no effort to recover and destroy the original
two vouchers, If they were not already in the Finance Uffice at the
_time he signed the third voucher and the certificate in question, they
were in a position to be, and were, returned there immediately, thus
presenting the very hazzard the certificate was designed to guard against.

The evidence is legally sufficient to support the findings. <The
making of a false official statement with intent to deceive is a violation
of Article of War 95, Dig. Op. JAG, 1912-1940, sec. 453 (18).

6, TWar Department records disclose that this officer is 23 years
of age and is married, He is a high school graduate and attended Kansas
Weslyan University, Salina, Kansas, for one year. He was employed as a
laborer by a Railroad Company prior to being inducted into the service
- on 9 August 1941, He attended The Infantry School, Fort Benning, Georgia,
. was commissioned a temporary second lieutenant, Army of the United States,
on- 27 April 1943, and entered on active duty the same day.

: 7. The court was legally constituted. No errors injuriously af-. :
" fecting the substantial rights of accused were committed during the trial.,
In the opinion of the Board of Review the record of trial is legally suf-
ficient to support the findings and sentence and to warrant econfimation
of the sentence, Dismissal is mandatory upon convic‘bion of a violation
of Article of Var 95.

(on leavel ' __y Judge Advocate,

A ;A Z é ), VR & Aa ida & géﬂudge Advocate.
\%WW( Judge Advocate.

(Filed without further action in view of the execution of the -
sentence to dismissal against the same officer in a different
case, CM 258829, confirmed in G.C.M.0. 519, 26 Sep 1944)
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UNITED STATES SECOND AIR FORCE

Ve Trial by G.C.M., convened at
Topeka Army Air Field, Topeka,
Kansas, 31 May 1944. Dismissal,
total forfeitures and confine-
ment for one (1) year.

Second Lieutenant HAROLb
B. SHROYER (0-579221),
Air Corps.

Vet Vs s St s Nt ue?

OPINION of the BOARD OF REVIEW
TAPPY, HARWOOD and TREVETHAN, Judge Advocates

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General.

, 2. The accused was tried upon the following Charges and Specifi-
cations:

CHARGE I: Violation of the 95th Article of War.

Specification 1¢ In that Second Lieutenant Harold B.
Shroyer, Air Corps, 272nd Army Air Force Base Unit
(Staging Base), Section A-l, was, at Kansas City,
Misgouri, on or about 2 May 1944, in a public place,
to wit, the State Hotel, drunk and disorderly while
in uniform, :

Specification 2: (Finding of not guilty).
CHARGE II: Violation of the 93rd Article of War.

Specification 1: In that Second Lieutenant Harold B.
Shroyer, * * %, did, at Topeka Army Air Field,
Topeka, Kansas, on or about 8 May 1944, feloniously
take, steal, and carry away about $350.00, lawful
money of the United States, the property of Second
Lieutenant John A. Sica, Air Corps, 272nd Army Air
Force Base Unit (Staging Base), Section A-1,
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Specification 2: In that Second Lieutenant Harold B,
 Shroyer, * * *, did, at Topeka Army Air Field,
Topeka, Kansas, on or about 10 May 1944, feloniously
take, steal, and carry away about $30,00, lawful
money of the United States, the property of First
Lisutenant Ellis H. Moke, Air Corps, 272nd Army
© Air Force Base Unit (Staging Base), Section A-l.

The accused pleaded not guilty to all Charges and Specifications and
was found guilty of Specification 1, Charge I, not guilty of Specifi-
cation 2, Charge I, not guilty of Charge I but guilty of a violation
of the 96th"Article of War, and guilty of Charge II and its two
Specifications., No evidence of previous convictions was introduced.
He was sentenced to be dismissed the service, to forfeit all pay and
allowances due or to become due and to be confined at hard labor for
one year., The reviewing authority spproved the sentence and forwarded
the record of trial for action under Article of War 48,

3. In support of Specification 1 of Charge I the prosecution
introduced evidence demonstrating that about 1 a.m. on the morning
of 2 May 1944, accused, wearing his uniform and insignia of grade,
emerged from the bar of the State Hotel, Kansas City, Missouri,
entered the hotel lobby, proceeded through it a short distance and
then commenced to vomit in the presence of a substantial number of
hotel guests (R. 7, 12)., Luther A. Key, the hotel night clerk,
hastened to assist accused to the men's room located in the basement
and as they descended the steps accused commenced to vomit again,
Apparently accused then refused to proceed further to the basement.
He informed the clerk that his room was on the tenth floor and the .
clerk then sought the assistance of a bellhop to escort accused to
his room after requesting accused to remain on the stairway. When
the bellhop arrived, accused could not be located, Shortly there-
after the night clerk discovered accused on the mezzanine floor,
mounting a flight of four steps which led to a room used for storing
hotel supplies (R. 7, 10, 13), While the clerk sought an elsvator
operator to conduct accused to the room he claimed to be occupying,
accused wandered off again, entering an elevator which was not in operation,
Finally, accused was taken by elevator to the upper reaches of the
hotel but apparently he got off at the ninth floor rather than the
tenth (Ro 8§o )

About a half hour later a guest at the hotel informed the
night clerk that someone was lying in the hall on the ninth floor
. of the hotel (R. 10). The clerk investigated and found accused stretched
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prone on the floor at the west end of the hall in s small alcove
which served as an entrance way to several rooms (R. 8, 23). The
clerk attempted to arouse accused by shaking him and striking him
in the face with light, stinging blows but his efforts were unavail-
ing (R, 8). He then telephoned the military police and when Captain
Wayne F. Kennedy, provost marshal of Kansas City, and a sergeant ar-
rived some ten minutes later, the clerk escorted them to the ninth
floor where accused in full uniform was still recumbent upon the floor
of the alcove with hands folded across his body and his hat resting
on his chest (R. &, 11, 22, 23)., Captain Kennedy shook accused and
raised him to his feet and epparently accused then partly recovered
consciousness (R. 8, 23). Accused stated he was registered in room
1004 and when asked for his AGO card drew from his pocket a hotel
room key belonging to Muehlebach Hotel in Kansas City (R. 11, 12).
Accused had the odor of alcohol about him end, in the opinion of
Captain Kennedy, he was very drunk (R. &, 23). He was assisted to
the elevetor, staggering as he walked, was taken to the lobby and
then escorted from the hotel (R. 12, 23). Accused was not registered
at State Hotel but had epparently engaged a room the prev1ous day at
the Muehlebach Hotel (R. 11, 14, 15).

In support of Specifications 1 and 2 of Charge II the
prosecution introduced evidence to show that about 4 p.m., 7 May
1944, accused, Second Lieutenant John A, Sica and an orderly were
present in Lieutenant Sica's room in the officers' barracks at
Topeka Army Air Field., Preparing to take a shower, Lieutenant Sica
removed his trousers in which he had his billfold and hung them in -
a clothes press. In his billfold he had $350 in cash, his AGO card,
driver's license, car registration end some gasoline raticn coupons,
When Lieutenant Sica left to shower, eccused and the orderly were
in the room but apparently departed before he returned. Upon his
return, Lieutenant Sica removed his trousers from the clothes press,
noticed that the pocket in which he kept his billfold was unbuttoned
and discovered that the billfold was missing. He telephoned accused
and the officer of the day and thereafter the orderly was searched
as were his quarters but the billfold and its contents were not
found (R. 30, 51), Although accused and Lisutenant Sica had been
wont to borrow money one from the other in the past, the latter had
not given accused permission to take his wallet or its contents on
this day (R. 34, 36). The following day accused denied he had taken
the billfold when questioned by Lieutenant Sica (R. 35).

‘ ~ On 10 May 1944, First Lieutenant Ellis H. licke was given
$50 in cash by a Captain McVay and Captein Otto H. Schmiemann,
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assistant provost marshal, and on the following day was given an
additional $350 in cash by Captain Schmiemsnn and Captain Prescott
H. Manning, Base Intelligence Officer. These funds had been obtained
from the Officers' Mess, the three captains had made a list of the serial
numbers eppearing on the bills and had dusted them with anthracene
powder, a substance visible on the bills or other objects only under
ultra violet rays, These bills were placed in Lieutenant licke's
wallet (R. 38, 39, 44, 50, 51; Pros. Ix. E). A4bout 2:30 p.m. on
11 Lay Lieutenant Moke left his wallet containing the $400 in a
pocket of a shirt hanging in his room in the officers' barracks and
thereafter departed with accused and Lieutenant Sica, driving asccused
to his office while the other two officers proceeded to the gymnasium
for exercise (R. 39). Prior to leaving his quarters, Lieutenant Moke
haed phoned Captain Manning to inform him of his departure. Captain
Manning and Captain Schmiemann had then proceeded to the Officers!
Mess, had observed accused and the other two officers leave the bar=- .
racks and thereafter entered the barracks and occupied a room directly
across from Lieutenant Moke's quarters. About 4:30 p.m. that day
they heard someone enter the barracks, mount the stairs and enter
Lieutenant Moke's room. The rattle of clothes hangers was heard and ~
then the visitor departed. Captain Schmiemann followed the visitor
down the hall, looked from a window and observed accused leaving the
barracks and making his way to the Officers' Club, Captain Manning
entered Lieutenant Moke's room, removed the wallet from the shirt
and, upon examinetion by Captain Schmiemann and him, found $30 to
be missing therefrom (R. 44, 45, 51, 52). Although Lieutenant Moke
end accused had been accustomed to borrow money one frem the other
from time to time, the former had not given accused permission to

/{ake anything from his wallet on this day or at any other time.

" Lieutenant lioke then owed accused $50 but the previous day he had
offered to pay it to him, However, accused said it was unnecessery
as he was about to cash a check to obtain funds (R. 41-43).

After the foregoing episode, Captein Manning and Captein
Schmiemann proceeded to the Officers' Club and requested accused to
accompany them to Captain Nanning's office. There he was asked to

" empty his pockets and an examinatiocn of his wallet revealed three
money order receipts, each for $100 dated & Nay 1944, and two bills,
one for $10 and the other for $20, which bore, respectively, the
serial numbers J24937/31A and J146579624., They were two of the
bills which Ceptein Nanning had placed in Lieutenant Moke's wallet
after first noting their serial numbers (R. 45, 49, 52, 53; Pros.,
Exs. E, F, G). Accused was then questioned without first being
warned of his rights, At first he denied taking the $30 from Lieu--
tenant lNoke's wellet but thereafter admitted he had done so. He
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denied, however, that he had taken the money stolen from Lieu-
tenant Sica on 7 May. After accused admitted teking the $30 he
was warned that anything he might say could be used against him
(Ro 45, 46, 52). On this same day, but whether before or after
the foregoing events is not apparent on the record, accused asked
Lieutenant Sica to come to his quarters where he told Lieutenant
Sica that he had taken his billfold containing $350 on 7 May.

The lieutenant thought he had $360 in his wallet at the time but
accused insisted the amount was $350, saying, "I ought to know,

I took it" (R. 31, 32). Accused further stated he had thrown the
wallet in the roadway near the nurses' quarters hoping someone
would discover it and return it to the owner. Accused gave Lieu-
tenant Sica & check for $250, returned five or six gasoline ration
coupons and proceeded to discuss an arrangement to pay back the
balance that had been taken (R. 31-33).

The following dsy, 12 May, Ceptain Manning and Captain
‘Schmiemann again questioned accused but he still denied he had taken
Lieutenant Sica's billfold and money, although he had already admitted
it to his victim, On 13 May, Captain Manning questioned him again
telling him that a number of people on the base believed he was the
culprit and that if he told the truth more would be thought of him
than if he continued to lie. Accused then confessed seying, "x * *,
Captain Manning, I haven't been fooling you for cne minute. You
knew that I took Lieutecnant Sica's money" (R. 46). Accused then
stated he toock the billfold, and threw it on the gravel road neer
the base hospital after first removing the money., He stated he
planned to repay Lieutenant Sica partly by check and partly by as-
signing to him $50 owed accused by Lieutenant Moke (R. 46). Accused
further stated that a portion of the money taken from Lieutenant
Sica had been used to purchase the three money orders totsling %300
which he had sent to his father and mother (R. 47).

4. The accused elected to remain silent after his rights had
been fully explained to him, and no evidence was introduced by the
defense.

5. At the cloge of the prosecution's case, the defense addressed
several motions to the court. The only one warranting consideration is
the motion that Specifications 1 and 2 of Charge II be dismissed on the
grounds that material evidence had been obtained illegally and accused
had been ordered to hand over evidence which would tend to incriminate
him. To raise the issue properly the defense should have moved that
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certain evidence be stricken from the record as inadmissible, How-
ever, the substance of the motion will be considered as if it were

in proper form, The motion raises three questions, First, whether

the accused was subjected to an unreassonable search of his person

in violetion of the Fourth Amendment to the Constitution, second,
whether he was compelled to be a witness against himself and to .
incriminate himself in violation of Article of War 24 and the Fifth
Amendment, and third, whether the defense of entrapment bars prosecution
of accused under Specification 2 of Charge II.

The first question can be disposed of on the facts. Accused's
person was not searched by Captain Manning and Ceptain Schmiemann.
He was merely requested to empty hls pockets of his effects and he did
so voluntarily., Yhen en individual consents to a search no question
of unreasonable search under the Fourth Amendment arises (Cantrell v.
United States, 15 Fed. (2d) 953, cer. den. (1927) 273 U.S. 768; USCA,
Const. Amend. 4 sec. 124). The prohibition against self incrimination
and compelling an individuel to give evidence against himself is a
prohibition against the use of physical or moral compulsion to extort
communications from a suspect., It does not prohibit the use of
compulsion to obtain an exhibition of the suspect's body or an
examination of his clothing which indeed may be removed by force (LCM,
1928, par. 122b). Similerly, in the opinion of the Board of Review,
it deces not prohibit an exemination of the contents of the pockets of
his clothing. Finally, the defense of entrapment is inapplicable,
A trap was set merely to catch accused in the perpetration of a crime
conceived and executed by him, "The mere setting of a trap to detect
the perpetration of a crime is not a defense if the crime is conceived
by the accused and not suggested by the police agent. Guilty intent to
cormit a crime being formed, any person may furnish opportunity, or
even lend assistance to the criminal, for the purpose of detection and
punishment? (1 Bull, JAG 360). Accordingly, the motion of the defense
was properly denied, '

Accused's drunken ccnduct in the State Hotel on 2 Nay 1944
was conduct of a nature to bring discredit upon the military service
in violation of Article of War 96, The evidence sustains the finding
of guilty of Specificetion 1, Charge I, The prosecution's evidence
and the accused's two voluntary confessions, one to Lieutenant Sica
and one to Captain lanning, fully sustain the finding of guilty of
Specification 1, Charge II, The prosecution's evidence showing ac-
cused's visit to Lieutenant MMcke's querters in the absence of its
occupant and his unsuthorized possession immediately thereafter of
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two of the marked bills which had been placed in Lieutenant lloke's
wallet conclusively sustains the finding of guilty of Specification 2,
Charge II, ,

6., Accused is about 23 years of age and a high school graduate.
He enlisted in the service on 29 January 1941 and was commissioned a
second lieutenant on 16 April 1943, :

7. The court was legally constituted and had jurisdiction ofG
the person and the offenses. No errors injuriously affecting the
substantial rights of the accused were committed during the trial,
In the opinion of the Board of Review the record of trial is legally
sufficient to support the findings of guilty, legally sufficient to
support the sentence and to warrant confirmation of the sentence.
Dismissal is authorized upon conviction of violations of Articles of
War 93 and 96,

(On_leave) , Judge Advocate.

WW , Judge Advocate.
/

Jgf%d¥4¥L1ﬁi )/1¢4uuﬁf%:¢ , Judge Advocate..
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~ -1st Ind,
war Depaftment, J.A.G0., 20 JUL 1944 - To the Secretery of War,

1. Herewith are transmitted for the action of the President
the record of trial and the opinion of the Board of Review in the
cese of Second Lieutenant Harold B. Shroyer (0-579221), Air Corps.

. 24 I concur in the opiricn of the Board of Review that the

record of trial is legally sufficient to support the findings of
guilty, legally sufflcient to support the sentence and to warrant
confirmation of the sentence. The accused was found guilty of
being drunk and disorderly while in uniform in a public place in
violetion of Article of Var 96, and of the theft of 350 and the
theft of ¢30 on separate occasions from two different officers in
vioclation of Article of “ar 93, He was sentenced to dismissal, totel
forfeitures and confinement at hard labor for ocne year. I recommend
that the sentence be confirmed and carried into execution, and that
the United Stetes Pisciplinery Barracks, Fort Leavenworth, Kansas,
be designated as the place of confinement.

3. Inclosed are a draft of a letter for your signature, trans-
nitting the record to the President for his action, and a form of
Executive action designed to carry into effect the foregoing reconm-
mendation, should such action meet with epproval.

WQ.M

Myron C, Cramer,
lia jor General,
-3 Incls, The Judge Advocate General.
Incl.l-Record of trial. '
Incl,2-Dft ltr for sig S/ii.
Incl,3~Form of action.

(Sentence confirmed. G.C.M.O. 478, 1 Sep 1944)
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Army Service Forces
In the Office of The Judge Advocate General
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UNITED STATES 92ND INFANTRY DIVISION

Ve Trial by G.C.M., convened at
Fort Huachuca, Arizona, 28
April and 16 June 194} Dis-
missal, total forfeitures and
confinement for five (5) :
years.

Second Lieutenant ANDREW L.
FARRIS (0-1171997), Fiela
Artillery.

OPINION of the BQARD CF REVIEW .
- DRIVER, O'CONNOR and LOTTERHOS,Judge Advocates.

l. The record of trial in the case of the officer named sbove has been |
examined by the Board of Review and the Board submits this, its opinion, to
The Judge Advocate CGeneral. ,

2. The accused was tried upon the following Charges and Specifications:

CHARGE: Violation of the 96th/xi'£1016 of War.

Specificationt In that Second Lieutenant Andrew L. Farris, Battery -
' "B" 599th Field Artillery Battalion, having received a lawful
command from Captain Jack D. H.Hays, Battery Commander,
Battery #B" 599th Field Artillery Battalion, to report to the
Battery Area at 0600 L December 19,3, the said Captain Hays
being in the execution of his office, did, at Fort Huachuca,
" Arizona, o or about L December 1943, fail to obey the same.

ADDITIONAL CHARGE I: Violation of the 6lst Article of War.

Specification: In that 2d Lieutenant Andrew L. Farris, Field Ar-
tillery, then 599th Field Artillery Battalion, on detached
service with Director Headquarters, Fourth Army, Louisiana
Maneuver Area, Leesville, Louisiana, did without ‘proper leave,
absent himself from his station and duties near Leesville,

- Louisiana, from about 0700 April 3, 19LL, to about 1200 April
6th 194k,

ADDITIONAL GHARGE II: Violation of the 96th Article of War.

Specification 1: (Finding of not guilty).
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Specification 22 In that 2d Lieutenant Andrew L. Farris, Field
Artillery, then 599th Field Artillery Battalion on detached
service with Director Headquarters, Fourth Army, Louisiana
Mansuver Area, Leesville, Louisiana, did, at Lake Charles,
Louisiana, o or about April 3rd, 19LkL, knowingly and with-
out proper authority, use and drive a one half ton Command
Car, U.S.A, Registration No, 207037, property of the United
States f'qmished for the military service thereocf.” :

He pleaded not gujlty to all Specifications and Charges. He was found not
guilty of Specification 1, Additional Charge II, guilty of Specification 2
Agditional Charge II, except the words "U.S.A. Registration No. 207037", an
guilty of all other Specifications and of all Charges. He was sentenced to
be dismissed the service, to forfeit all pay and allowances due‘or to be-
come due, and to be confined at hard labor for five years. The reviewing au-
thority approved the sentence and forwarded the record of trial for action

- under the L8th Article of War.

. " 3. Ths evidence for the prosecution in pertinent parti is summariiéd as
follows? . -~ : ' R .

ae Specification, the Charget Captain Jack D. H. Hays, 599th Field
Artillery Battalion, Fort Huachuca, Arizona, testified that on 3 December .
1943, he thought in the afternoon, accused entered the day room of the bat-
tery. As Cgptain Hays recalled it, accused had returned to the battery from
the hospital. He told accused there was nothing further for the afternoon,
but that he was to report to the battery the next morning, when they were to
leave for "D" series exercises. They were scheduled to leave at about 7:00
or 7330 a.m, and, as Captain Hays recalled it, he told accused to report at
' - 8ix o'clock. . The next morning accused was not present at six o'clock, nor
-was he present at 6345 or 7:00 a.m. when the battery went to the motor park.
Captain Hays did not see accused again until later in the day when they
reached the maneuver area. First Lieutenant Elvy F. Whitlock saw accused in
the orderly room at about 7315 a.m. when Lieutenant Whitlock was making a
Wlast minute check® of the barracks. Accused was looking for his bed roll.
On cross-examination and examination by the court, Captain Hays stated that
accused had been in the hospital, that accused told him on 3 December that he
would have to return to the hospital after they were'in the field, and that -
accused returned to the hospital in about twg days. Captain Hays didnot
kmow what the sick book showed as to the status of accused, but it was his
“impression" that accused had reported back for duty (R. 12-17)..

b. Specification, Additional Charge I, and Specification 2, Addi-
tional Charge II: Captain John L. West testi.fled by depositicn (Ex.
that from 10 March to 6 April 194} he was Chief Fire Marking Umpire, Director
Headquarters, Fourth Army, Leesville, Louisiana Accused was a fire marker
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under him, and had been issued a one-half ton command-reconnaissance car
and other equipment. About the middle of liarch a memorandum was sent to
artillery battalion commanders directing that during "breaks" all fire
marking umpires should return to their units. Captain West testified that
any officer not retwning to his unit ®"during the breaks between phases
was A.W.0.Le unless he had a pass fram Director Headquarters showing either
a request far car or radio repair®., He held a fire markers' meeting, at
which accused was present, and advised them of these requirements. About
the end of Narch, Captain West held ancther meeting, at which accused was
present, and told the markers how to "process® their vehicles at the end
of the maneuver period ending at 7:00 a.m. on 3 April, He testified that
accused was absent without leave from 7:00 a.m. on 3 April through 5 April
194l At sbout 10:00 a.m. on 5 April Captain ¥est called the organization
of accused and was advised that accused had not returned. Officers were
permitted to use Govermnment vehicles in the discharge of their duties, but
were instructed not to use them for their personal affairs or while not on
duty (R. 17). : '

First Lieutenaft Arthur D. Hathaway testified by deposition (Ex.
B) that from 10 March to 6 April 19LL he was Assistant Artillery Officer,
Fourth Army Director Headquarters, that accused was an artillery umpire
attached to his section, and that a memorandum issuved to the wmpires stated
that leaves during rest periods would be issued only by the Artillery Offi-
cer, Director Headquarters. Iieutenant Hathaway stated that, prior to the
end of maneuvers at 7300 a.m. on 3 April, accused received a copy of
written instructions that all umpires would return immediately to Director
Headquarters at the close of maneuvers and remain there until given clear-
ance for property issued them. Lieutenant Hathaway remained at headquarters
until 10200 a.me on 6 April without "ever making contact™ with accused,
and stated that accused was absent without leave from 7:00 a.me on 3 April.
All umpires reported in and turned in their equipment on the day maneuvers
ended except accused and one other. From 3 to 6 April, lieutenant Hathaway
"contacted" the unit of accused daily, and checked several times daily with
the "Director Hg-Provost Sartial® for information as to the whereabouts of
accused (R, 17). :

Captain Clement R. Steele, Assistant Division Ordnance Officer,

" 92nd Division, was in charge of processing vehicles during and at the con-
clusio of the maneuvers. A one-half ton truck that was on memorandum
receipt signed by accused was turned over to Captain Steele on 6 April by
military police (R. 19-20; Ex. D).

Le The defense introduced evidence as to the Charge only, as follows:

Captain L. C. Wormley, Medical Corps, performed en operation on ac-
cused at the station hospital, Fort Huachuca, about September 1943 or later.
The testes of accused had drawn up from the scrotum as a result of a hernia

operation at another statim, and Captain Wormley operated to correct that
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condition. After the first stage of the operation accused was permitted to
walk around and left the hospital. He returned to the hospital on 3
December 1943 for the second phase of the operation, but as no beds were
available in the officers' ward he was told tc come back the following
Monday. At this time accused was not able to perform full duty, as he had
%an attachment of his scrotum to his thigh, where the testes was trans-
planted into the thigh". He did not have full use of his legs, but could
walk with ae leg stiff. It was stipulated that "Lt" R, O. Weathers
would testify that accused was given a choice of "quarters or field" and
that he elected to go in the field because he could secure adequate mess
facilities and “other attentions® (R 26, 35-38).

Accused testified that he reported at Fort Huachuca from a con-
valescent leave on 3 December 1943. His left testicle had been transplanted
to his left leg, and he was to have another operation performed. When he"
went to the hospital, Captain Wormley did not have a bed available, so gave
him a note to the battalion surgeon stating that if accused went to the field
with his organization he was to report back to the hospital on 6 December.
Accused took the note to the battalion surgeon, lieutenant Weathers, who
advised him that he was not able to perform duty, and could either remain in
‘quarters or go to the field with the organization until his return to the
hospital. Since the entire division was moving out, accused chose to go
with his organization, as ctherwise he would have to buy food "some other
place®. Accused explained the situation to Captain Hays om the evening of
3 December, and the latter said "0.K." and "There is nothing else for you to
do around here, so if you have any persomal business to attend to, do so¥.
Captain Hays stated that the organization would leave the next morning be-
tween seven and seven-thirty and, when accused said he would report then,
replied #0,K.". He received no other instructions to report. Accused re-
ported between 7200 and 7:15 a.m. on 4 December, found that his bed-roll
- had not been "taken down®, and went to the orderly room to look for it.
Accused went to the field with his battery, and next saw Captain Hays at about
2100 pome n L December (R. 27=33).

Lieutenant Colonel Thilo M. Bamngartner, 599th Field Artlllery,
recommended that accused be punished under the 10L4th Article of War for
fall:.ng to report at the properly appointed time on Ly December (Rr. 22-2).

5. Capbam Hays, recalled as a witness for the court, identified the
sick book of Battery B, 599th Field Artillery Battalion, and found no entry
as to accused from 2 to 7 December. It was stipulated that accused was on
duty as of 3 December (Ro33-3h) ' '

6s a. Specification, the Charget About September 1943 accused under-
went an operation at the station hospital, Fort Huachuca, and one of his '
testicles was attached to his thigh until a second phase of the operation
could be performed. He was given a convalescent leave and upon his return
on 3 December reported at the hospital for the operatim to be completed,
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As no beds were available he was sent to his organization, which was going

t0 the field the next morning at seven or seven-thirty. Accused was given

his choice of remaining in quarters or going with his organization until 6

December when he was to reporb back to the hospital. He elected to go with
the organization.

: When accused reported to Captain Jack D. He Hays, his battery com-
mander, on 3 December and explained the situation, he was told, according to
accused, that 1t would be satisfactory for him to report the next morning by
the time the battery was to leave, between seven and seven-thirty. As

Captain Hays recalled it, he told accused to report at 6:00 a.m., but he was
not positive in his .recollection. Accused reported between 7:00 and 7:15 a.m.
on lj December and went to the field with the battery.

It appears to the Board that the evidence does not sustain the find-
ing of guilty of this Specification beyond reasonable doubt. Accused was
not in physical condition to perform full duty, but was going with his bat-
tery at his own cholce during the period when he was waiting to return-.to
the hospital. Under the circumstances, no reason is observed why accused
would have been required to report at 6300 a.m. along with the officers who
were in good physical condition and performing regular duty. Accused
testified positively that he was to report between seven and seven-thirty,
whereas Captain Hays, testifying more than six months after the event, only
"recalle d” that he told accused to report at 6300 a.m. The staff judge
advocate reached the same conclusion as the Board does, as shown in his re-

- view, '

b. Specification 2, Additional Charge IIs Between 10 March and
6 April 19LL accused was a fire marker or artillery umpire, under Fourth
Amy DPirector Headquarters. A one-half ton command-reconnaissance car was
issued to him for his official use. Such vehicles were not to be used for

perscnal affairs or when not on duty. Accused and other umpires were in-
structed to return all property issued to them, at the end of the maneuver

- period, 7:00 a.m. an 3 April. Accused did not return the car at that time
nor afterward. The assistant division ordnance officer received the vehicle
from military pola.ce on 6 April.

The Specification of whlch accused was found guilty alleges that ac-

cused did "knowingly and without proper authority, use and drive™ the car at

Lake Charles, Louisiana, on or about 3 April. There is no competent evidence
in the record that accused used and drove the car as 2lleged. The mere fact

“that he did not turn it in at the required time does not sustain an inference

that he was using the car for his own ends. Excluding from consideration

hearsay evidence bearing on this Specification, which has not been
sumarized in the opinion, the Board concludes that the record is not le-
gally suffic:.errb to sustain the f:.nding of guilty. :

- [l
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c. Specification, Additional Charge I: Between 10 March and

6 April 19Ll, accused was a fire marker or artillery umpire in the ...
Louisiana maneuver area, under Fourth Army Director Headquarters. - Ac-
cused and other umpires were advised that during "breaks" between phases
they would return to their units. The current maneuver period ended at
7:00 aeme on 3 Aprile The umpires, including accused, were instructed that
at the end of the period they would immediately return to Director Head-
quarters and remain there until given clearance for property issued to
them. All leaves during rest periods were issued only by the Artillery
Officer, Director Headquarters. The assistant artillery officer, who re--
mained at Director Headquarters until 10300 a.m. on 6 April was unable to
find accused, and accused did not report and turn in the vehicle issued
to him at the end of the maneuver period. Both the assistant artillery
officer and the Chief Fire Marking Umpire testified that accused was
absent without leave from 7:00 a.m. on 3 April.

Although it was not shown that accused had not returned to his
own organization except bty hearsay evidence, it clearly appears that ac-
cused was required to report to Director Headquarters at 7300 a.me on 3
April and remain there until he had received clearance for property in-
trusted to him. Under such circumstances it is immaterial whether or not
he returned to his organization, as he had no right to go there until he
had cleared ‘Director Headquarters for the rest periode All leaves during
the rest period were required to be obtained at that headquarters.

Absence without leave may be inferred from circumstances. Direct
proof, though desirable, is not in all cases requisite (CM 126112, Dig. Op.
JAG, 1912-40, sec. 419(2)). In the opinion of the Board, the uncon-
tradicted evidence for the prosecution shows beyond reasonable doubt that
accused was absent without leave as alleged.

7« a. Vhen the court reconvened on 16 June 19, after a first
session on 28 April, a new trial judge advocate, appointed in the interim,
was present as were two members of the court who were not present on 28
April (R. 6). The record does not show that the proceedings at the first
session were read to them, nor otherwise made known to them. However, at
the session on 28 April the only proceedings were the organizaticn of the
court, a part of the arraignment, and the granting of a continuance. No
evidence was heard. +n the opinion of the Board there was no prejudice
to the rights of accused.

b. On 16 June the defense requested an additional continuance on
the grounds that they had not had sufficient time to prepare for trial:
and that two important witnesses for the defense could not be located
(R 6-8). The Additional Charges are dated 11 May 194k, and were served
on accused on 1l June. The court did not gramt a continuance, but ad-
Jjourned for two hours and twenty-five minutes in order to give counsel a
further opportunity to study the depositions and prepare for trial. One of
the gbsent witnesses later appeared at the trial and testified, and the
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testimony of the other was covered by a stipulation. vwhen the court re-
convened after the adjournment the defense stated that there were no
special pleas mor motions. The Board is of the opinion that the original
request for a continuance was waived, and that there was no Justli‘lable
reason for further delay under the circumstances.

8. The accused is 23 years of age. The records of the Office of The
Adjutant General show his service as followst Enlisted service from 6
January 1941; appointed temporary second Heutenant, Army of the United
States, from Officer Candidate School, and active duty, 22 October 1942,

9. The court was legally constituted. No errors injuriously af-
fecting the substantial rights of the accused were coammitted during the
trial. In the opinion of the Board of Review the record of trial is
legally insgufficient to support the findings of guilty of the Specifica-
tion, the Charge, of the Charge, of Specificatiom 2, Additional Charge II,
" and of Additional Charge II; legally sufficient to suppert the findings of
guilty of the Specification, Additional Charge I and of Additional Charge
I; and legally sufficient to support the sentence and to warrant confirma-
'blon thereof. Dismissal is authorized upon conviction of a violation of
the 61st Article of War,

BN

sJudge Advocate.

4 '/ 4 ,Judge Advocate.
SW& ‘ , Judge Advocates
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1st Ind.

War Department, JeA«G.Os, - To the Secretary of War.
= 15 AUG 1944
1. Herewith transmitted for the action of the President are the record
of trial and the opinion of the Board of Review in the case of Second Lieu-
tenant Andrew L. Farris (0-1171997), Field Artillery.

2. I concur in the opinion of the Board of Review that the record of
trial is legally insufficient to support the findings of guilty of the Charge
and the Specification thereunder, and of Additional Charge II, and Specifica-
tion 2 thereunder; legally sufficient to support the findings of guilty of
the Specification, Additional Charge I, and of Additional Charge I; and
legally sufficient to support the sentence and to warrant confirmation thereof.
The accused was absent without leave for zbout three days (Spec., Adde Chge
I). He was found not guilty of Specification 1, Additional Charge II. The
Staff Judge Advocate quotes the Commanding General, 92nd Division Artillery,
as stating that accused had been punished three times under the 104th Article
of War within eight months prior to 23 January 194, and that accused was a
highly disturbing factor in his organization and the source of constant
troubls therein. I recommend that the sentence to dismissal, total forfeitures,
and confinement at hard labor for five years be confirmed, that the for-

feitures and confinement adjudged be remitted, and that the sentence as thus
modified be carried into execution.

3+ Inclosed are a draft of a letter for your signature, transmitting the
record to the President for his action, and a fom of Executive action carry-

ing into effect the recommendation made sbove, should such action meet with
approval,. .

4

Myron C. Cramer;
Yajor Gereral,

. The Judge Advocate General.
3 incls.

Incl. 1-Rec. of trial.
InC].o 2'Drfto ltro for Sigo

S/Wo ‘ .
Incl. 3-Form of Action. : s

(Findings disapproved in part in accordance with recommendation of
The Judge Advocate General. Sentence confirmed but forfeitures and
confinement remitted. G.C.ILO. 494, 12 Sep 1944)

e
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UNITED STATES

Second Lieutenant ANDREW L.
FARRIS (0-1171997), Field
Artillery.

1.

WAR "DEPARTMENT
Army Service Forces
In the Office of The Judge Advocate General
Washington, D.C.
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2 AUG 1944

92ND INFANTRY DIVISION
Ve Trial by G.C.M., convened at
Fort Huachuca, Arizona, 28
April and 16 June 1944 Dis-
missal, total forfeitures and
confinement for five (5)
years.

OPENION of the BOARD (F REVIEW
DRIVER, O'CONNOR and LOTTERHOS, Judge Advocates.

The record of trial in the case of the officer named above has been
examined by the Board of Review and the Board sutmits this, its opinion, to

The Judge Advocate CGeneral.

2.

The accused was tried upon, the following Charges and Specificationss

CHARGE: Violation of the 96th/m'tlcle of War,

'Speclflcation: In that Second Lieutenant Andrew L. Farris, Battery

#B¥ 599th Field Artillery Battalion, having received a lawful
command from Captain Jack D. H.Hays, Battery Commander,
Battery #B" 599th Field Artillery Battalion, to report to the
Battery Area at 0600 L December 1943, the said Captain Hays
being in the execution of his office, did, at Fort Huachuca,

" Arizona, o or sbout L December 1943, fail to obey the same.

ADDITIONAL CHARGE I: Violation of the 61st Article of War.

Specificationt In that 2d Lieutenant Andrew L. Farris, Field Ar-

tillery, then 599th Field Artillery Battalion, on detached
service with Director Headquarters, Fourth Army, Louisiana
Maneuver Area, Leesville, Louisiana, did without proper leave,
absent himself from his station and duties near Leesville,

- Louisiana, from about 0700 April 3, 19hh,, to about 1200 April

6th 194k

ADDITICNAL (HARGE II: Violation of the 96th Article of War.

Specification 13 (Finding of not guilty).

l
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Specification 2: In that 2d Lieutenant Andrew L. Farris, Field
Artillery, then 599th Field Artillery Battalion on detached
service with Director Headquarters, Fourth Army, Louisiana
Maneuver Area, Leesville, Louisiana, did, at lake Charles,
Louisiana, on or about April 3rd, 194k, knowingly and with-
out proper authority, use and drive a one half ton Command
Car, U.S.A, Registration No. 207037, property of the United
States :f.‘umished for the military service thereof.” :

He pleaded not guilty to all Specifications and Charges. He was found not
guilty of Specification 1, Additional Charge II, guilty of Specification 2
Additional Charge II, except the words "U.S.A. Registration No. 207037", an
guilty of all other Specifications and of all Charges. He was sentenced to
be dismissed the service, to forfeit all pay and allowances dus:or to be-
come due, and to be confined at hard labor for five years. The reviewing au-
thority approved the sentence and forwarded the record of trial for a.ct:.on .
* under the L8th Article of War.

. 3. The evidence for the prosecution in pertinent part is summarized as
follows? o : ‘ R .

a. Specification, the Charget Captain Jack D. H, Hays, 599th Field
Artillery Battalion, Fort Huachuca, Arizona, testified that on 3 December -
1943, he thought in the afternoon, accused entered the day room of the bat-
tery. As Captain Hays recalled it, accused had returned.to the battery from
the hospital. He told accused there was nothing further for the afternoon,
but that he was to report to the battery the next morning, when they wers to
leave for "D" series exercises. They were scheduled to leave at about 73500
or 7330 a.m. and, as Captain Hays recalled it, he told accused to report at
' -six o'clock. The rext morning accused was not present at six o'clock, nor
- was he present at 6345 or 7:00 a.m, when the battery went to the motor park.

Captain Hays did not see accused again until later in the day when they
reached the mansuver area. First Lieutenant Elvy F. Whitlock saw accused in
the orderly room at about 7315 a.m. when Lieutenant Whitlock was making a
"last minute check® of the barracks. Accused was looking for his bed roll.
On cross-examination and examination by the court, Captain Hays stated that
accused had been in the hospital, that accused told him on 3 December that he
would have to return to the hospital after they were in the field, and that
accused returned to the hospital in about twQ days. Captain Hays didnot
- know what the sick book showed as to the status of accused, but it was his
"impression® that accused had reported back for duty (R 12-17). :

b. Specification, Additional Charge I, and Specification 2, Addi-
tional Charge IIs Captain John L. West testii'led by deposition (Ex.

that from 10 March to 6 April 19LL he was Chief Fire Marking Umpire, Director
Headquarters, Fourth Army, Leesville, Louisiana Accused was a fire marker
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l,.' Evidence for the Defenses

" Having been first advised of his rights, accused elected to be
sworn as a witness in his own behalf and testified substantially as follows:
On the morning in question he returned to the serving line to secure a
second cup of milk to replace some which he had spilled or wasted froa his
cup. Vhen he first reached for the additional milk the person who was ser-
ving struck his hand down, and upan his second effort to get it, called the
mess oificer (R. 26). Vhen the mess oificer was called, accused returned
to his table and sat down. The mess oificer (Lieutenant Miller) then
approached the table and asked accused for his name and dog tags. Accused
told him that he had no dog tags. Thereupon Iieutenant Miller placed his
foot upon the seat where accused was sitting and looked as if he tried to
put it on him (%, 26). He again asked accused for his mame but accused
refused to divulge it. 7When Lieutenant IMiller persisted, accused walked out
because he "did not want to be botheredh, but he did not curse the Lisutenant
(R. 26). As he walked out of the mess hall the Lieutenant (Miller) grabbed
him by the arm and he "snatched loose". Vhen*he “snatched loose", the
Lieutenant told him, "I have your name arnd organization, and I will prefer
charges against you. Accused "figured® that if he "was going back to the
stockade" he "might as well go for something", so he struck Lieutenant
Miller (K. 27). Iieutenant ifiller called Lieutenant Stoddard, who came
up in a threatening manner and appeared to be going to strike or grab hold
of accused. Accused did not give Lieutenant Stoddard a chance to hit him,
but himself swung at Lieutenant Stoddard (R. 27) He did not hit Iieutenant
Stoddard but intended to hit him (K. 27, 23). ‘Uhen he swung at Lieutenagt
Stoddard the latter raised his foot and kicked him in his left side (R. 27)
At this time accused saw Tieutenant ifiller standing near bv and struck him
<(>n the)head with his helmet, whereupon a sergeant caught and held accused’

R, 27

Accused is 19 years of age and reached the seventh grade in school.
He never worked much befare being inducted into the Army, but had Mworked
around hotels" some (H. 27).

5. All of the elements of the oifenses alleged in both Specifications
of 'the Charge are fully established by competent and legal evidence of record.
The evidence proves beyond reasonable doubt that accused struck both’
Lieutenant Miller and Lieutenant Stoddard, the former several times, as,
and at the time and in the manner, alleged in the respective Specifications.
While testifying at the trial accused ad:itted that he struck Lieutenant
Miller several times, both with his fist and with his helmet liner, and
further admitted that he struck at Lieutenant Stoddard with the present
intention of actually hitting him. The testimony of Lieutenants Stoddard
and lfiller, and of Corparal Cavello and Sergeant Thormas leaves no room to
doubt that accused effected his intent and purpose and éid actually strike
Lieutenant Stoddard in the face with his fist. Both Lieutenant ifiller and
Iieutenant Stoddard were commissioned officers in the Army of the United
States, and were in the execution of their respective offices at the time

-3 =


http:Sergoo.nt

(94) . -

they were assaulted by accused, a private., Both were endeavoring to main-
tain order and military discipline, as was their duty to do under the cir-
cunstances. The controversy had its inception inside the mess hall while
Iieutenant Miller was discharging the duties immediately and specifically
incumbent upon him as mess officer. The remarks which accused there
addressed to Lieutenant iller and his conduct in refusing to give his name
and organization and in walking away from Lieutenant Miller merely because he
"did not want to be bothered" were disrespectful, insubordinate, insulting,
and insolent in the extreme, and called for disciplinary measures. ILieu-
tenant Miller would have been derelict in the proper discharge of his duties
had he failed to make an effort to detain and identify accused. Likewise,
Lieutenant Stoddard would have failed in the proper discharge of his duties
hdd he not gone to the aid of Lieutenant Ifiller under the circumstances.

The evidence does not raise any defensive issue. On the contrary,
it shows that the attack which was made by accused upon these two officers
was unprovoked, and was made wantonly, willfully, and mahc:z.ously, Accused
admitted as much, in effect, by his testimony that he "figured" that if he
-‘"was going back to the stockade" he "might as well go for something®. The -
record of trial shows an utter disregard and disdain on the part of accused -
for military authority and a most flagrant violation of Article of VWar 64.

: - The Board of Review is of the opinien, tberefore, that the ovi-
~dence is legally sufficient to support the conv1ctlon of the offenses a.lleged.

6. The charge sheet shows that the accused is 19 years of age and °
that he was inducted into the service an 17 July 1943, with no pricr ser-—
Vice. : : e

7. The court was legally constituted and had jurisdiction over thé"
accused and the subject matter. No errors injuriously affecting the sub-
stantial rights of the accused were committed during the trial. In the
opinion of the Board of Review, the record of trial is legally sufficient
to support the findings and the sentence and to warrant confirmation of
the sentence. The sentence mposed by the court is authorized upon a
-conviction of a violation of Article of ‘War 64.

(on leave) , Judge Advocate.

g; 4 2. ais & Am ga Vi Z(Judge Advocate,
’
\WJ udge Advocate.

-



http:Ill'3.de

WA DEPHRTLNT
- Arry Service Forces

In the Cffice of The Judge hdvocate General

Washington, D.C.

~ 9
-& AUG 1943 (%9)

SPJGH .
CM 258726

UNITED STATES XXIIT CCRPS

Ve Trial by G.C.k., convened at
Cemp Hood, Texas, 8 June 19LL.
Dishonorable discharge and con-
finement for thirty-five (35)
years. Penitentiary.

Private JOHN T. BARKSDALE
(34759570), Company ‘A,

' 669th Tank Destroyer
Battalion.

REVIEW by the BCARD F REVIEW
DRIVER, O'CONNCR .and LOTTERHOS,Judge Advocates.

1. The record of trial in the case of the soldier ilamed above has
-been examined by the Board of Review.

2. The accused was tried upon the following Charges and Specifica-
tions: : ' L :

. CHARGE It Violation of the 63rd Article of War.

Specification 13 In that Private John T. Barksdale, Compary "A",

" 669th Tank Destroyer Battalion, did, at North Camp Hood, Texas,
on or about 16 April 1Ll behave himself with disrespect toward
Second lieutenant Truman R. Blanton, his superior officer, by
saying to him “at ease my god damned ass®, or words to that

- . effect.

CHARCE II: Violation of the 6lth Article of War.

Specii‘ication: In that Private John T. Barksdale, Company "AW
669th Tank Destroyer Battalion did, at North Camp Hood, Texas,
on or about 16 April 19L), offer.violence against Second Lieuten-
ant Truman R, Blanton, his superior officer, who was then in
the execution of his office, in that he, the said Private John
T, Barksdale did draw back a rock at the said Second Iieutenant
Truman R. Blanton and say to him 'I'1] kill you too, you son-

: of-a—b:.tch'

CHARGE IIIs Violation of the 65th Article of Wax;.

Specification 13 In that Private John T. Barksdale, Comparny "A%
669th Tank Destroyer Battalion did, at North Camp Hood, Texas,
on or about 16 April 194k, threaten-to assault Staff Sergeant
Melvin Gray, a non-commissioned officer with a rock, while said
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Staff Sergeant Melvin Gray was in the execution of his
office.

Specification 2: In that private John T. Barksdale, Company .
mA® 669th Tank Destroyer Battalion did, at North Camp Hood,
Texas, on or about 16 April 194, use the following
threatening and insulting language toward Staff Sergeant
Melvin Gray, a non commissioned officer who was then in the
execution of his office "you god damned mother fucker, don't
you come up on me or I'll bust your head open for you", or
words to that effect. _ :

Specification 3¢ In that Private John T. Barksdale, Company ®AM °
669th Tank Destroyer Battalion did, at North Camp Hood, Texas,
. on or about 16 April 194} assault Staff Sergeant Melvin Gray,
a non comissioned officer with a dangerous weapon, to-wits,
a rock, while the said Staff Sergeant ielvin CGray was in the
execution of his office. » :

Specification 4t In that Private John T. Barksdale, Company "“A®
"~ 669th Tank Destroyer Battalion did, at North Camp Hood,
Texas, on or about 16 April 194k, use the following threaten-
ing and insulting language toward Staff Sergeant Melvin Gray,
.~* a non comissioned officer who was then in the execution of
his office #1111 kill you you god damned mother fucker" or
. words to that effect,

CHARGE IV: Violation of the 93 Article of War.

Specification 1t In that Private John T. Barksdale, Company AW
669th Tank Destroyer Battalion did, at North Camp Hood,
Texas, on or about 16 April 19L), with intent to do him bodily
harm commit an assault upon Private Manuel D. Turner, by will-
fully and feloniously striking the said Private Manuel D.
Turner on the legs and the left hand with a dangerous weapon,
to-wits several rocks. ' .

Specification 2: In that Private John T. Barksdale, Company "AM
669th Tank Destroyer Battalion did, at Gatesville, Texas, on .-
or about 16 April 194k in the night time feloniously and
burglariously break and enter the dwelling house of Private

Claude D. Brown with intent to commit a felory therein, viz
.. TaP8e

Specification 3% In that Private John T, Barksdale, Comparny "A®
669th Tank Destroyer Battalion did, at Gatesville, Texas, on
or about 16 April 194}, with intent to commit a felony, viz,
rape, commit an assault upon Mrs. Claude D. Brown,
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CHARGE Vs Violation of thé 61st Article of Ware.

Specification 1t In that Private John T. Barksdale, Company "AM
669th Tank Destroyer Battalion did, at North Camp Hood,
Texas, without proper leave, sbsent himself from his or-
ganization and station from about 1900 hours 15 April 194k
to about 0430 hours 16 April 19LL.

He pleaded not guilty to and was found guilty of all Charges and Speci-
fications. He was sentenced to be dishonorably discharged the service, to
forfeit all pay and allowances due or to become due and to be confined at
hard labor for thirty-five (35) years. The reviewing authority approved
the sentence, designated the United States Penitentiary, Leavenworth,
Kansas, as the place of confinement and forwarded the record of trial for
action tnder Article of War 50%.

3. Evidence for the prosecution:

a. Specification 2, Charge IV (burglary), Specification 3, Charge
"IV (assault with intent to commit rape) and Charge V (absence without
leave): Captain Harry Bradshaw, Company &, 669th Tank Destroyer Battalion,
North Camp Hood, Texas, the commanding officer of accused, testified that
on the weekend of 15-16 April 194k the accused had not been issued a pass
and was not authorized to leave the post (R. 7-8).

On the evening of 15 April 1944, Private Claude D. Brown and his
wife retired for the night to the room they occupied in a dwelling house
in Gatesville, Texas. 4ll of the windows in the room were closed and
covered on the outside by screenss At about U315 oteclock the following
morning, it was still dark outside, Mrs. Brown awakened her husband and ,*
pointed at accused who was standing on the foot of the bede. The window
next to the bed which was closed the night before had been opened. FErivate
Brown asked accused what he wanted and accused replied "Lay down or I
will ki1l you both™. The accused, after looking under the pillows on the
bed, remarked "Good, no gun" and said "I don't want no money, all I want is
tc_: have sexual intercourse with your wife". Accused then went to the
side of the bed occupied by Mrs. Brown, raised her nightgown up beneath her
. breasts and started to ®rip® off a sanitary belt she was wearing at the time.

Ht?, had his right leg against her left leg and as he raised up to unbutton
his pants Private Bromn struck out with his fist, lmocking accused over
agalnst the wall. Mrs. Brown "jumped" out of bed and in the fight that
followed between accused and her husband she was struck a blew in*the ribs
bytaccused. Mrs; Brown turned on the lights and accused was "either knocked
v?.}llndor d:lved.out of the window. The accused climbed back through the
bl OW carrying a hoe handle and the fighting was resumed. After a few

ows were struck he "dove® out of the window (R. 375 39-48). )

-
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on 17 April 19LlL the accused after having first been advised of

his rights made a statement (Ex. B) to his commanding otficer, which was
reduced to writing and signed by accused. He stated that he went to
Gatesville, Texas, at about 73100 p.m. on Saturday night, 15 April 19h4

and "got drunk". He left the post without a pass and knowing that he was
restrictede. He drank heavily during the evening and at about 3800 o'clock
“the next morning started out for the bus station to return to camp but
could not find his waye. He stepped over a fence, went to the back porch of
a home where he sat down and removed his shoes, "shook® the screen door
but found it locked, stood on the end of a saw horse, raised a screen and
window and stepped through the window into a room and on to a bed. He
- saw a white woman in the bed and "wanted to lay down with the woman and
have intercourse"®. He stated that he had been carrying three rocks in

his pocket all night and when the man in the bed asked what he wanted, he
threatened to kill both of them if they moved, adding that *I wani to have
intercourse with your wife?. He then "crawled" into bed with his head
mtoward her head". - He was "laying.down"™ on one of her legs and.as he.
raised himself to unbutton his pants the man struck him, knocking him out
of the bed. The lights were turned on and in the fight that followed ac-
cused stated that he fell out of the window. He returned to the room
with a stick and the fight continued until he recovered his cap:from the
bed. He then left by the same window and returned to camp (R. L8-52).

. be The evidence as to the remaining Charges and Specifications
may be summarized as followss On 18 April 19LL at about noon Staff Ser- =~
geant Melvin A. Gray heard a commotion inside the barracks where accused
lived, entered and found accused fighting with a staff sergeamt. The
fighters were separated and two sergeants took accused outside of the build- -
ing. Breaking away from them accused ran over to a pile of rocks and as
Sergeant Gray started toward him accused said "Don't you come on me, you
God damn mother fucker, I'11 bust your head open"., He held two rocks in his
hand while addressing these remarks to Sergeant G'ra,y ' The accused was
overponered by the two sergeants and brought before Second Lieutenant Truman
R. Blanton in the campany supply room. The sergeants were having trouble
holding accused and Lieutenant Blanton gave accused the order ®At ease".
Accused replied "At ease my God damn ass®. - Iieutenant Blanton then ordered
- the sergeants to take accused to the guardhouse. Accused broke awzy and

ran out of the door into the street where he picked up rocks and threw them

at the supply room. When Sergeant Gray came outside the accused ran after
him and threw rocks at him saying, "You God damn mother fucker, I'11 ki1l .

you®. He chased Sergeant Gray into the supply room and threw rocks at him ther

(R 813, 15-2U, 3031, 3W)e | D
Private Ménufl D. Turner saw accused standing in front of the =

orderly room with two rocks in his hand-and asked him why he did not Stop as

he was only making trouble for himself., Accused turned on him, asked if he
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wanted “some of it too" -end started throwing rocks at Turner, hitting him
on the right knee and left hand causing injuries that required medical
attention. The rocks accused threw at Frivate Turner were "about the size
of a baseball" (R. 13-1l, 24-30).

Lieutenant Blanton, accompanied by a guard, went into the street
where accused was holding back a crowd and walked toward accused. The
accused looked in their direction, drew back the hand in which he held a
rock and said "1'11 kill you, too, you son of a bitch". The officer of
the day arrived and took accused into custody (R. 31-36).

Wiitnesses observed thafvaccused was not acting in a normal manner.-
He was "angry" and M™took on the appearance of a madman® (R. 2L, 29, 33).

In a statement (Ex. A) made to his commending officer on 17 April
19Ll, after being advised of his rights, the accused said that on the day
before one of the soldiers in the barracks made a remark to him as he was
dressing and he said "I don't appretiate any of you son of a bitches fucking
with me and that goes for all of you mother fuckers®, This resulted in a
fight and he was taken before Licutenant Blanton. When Lieutenant Blanton
told him "at ease" he replied "goddamn it at ease. Sergeant Gray then
pulled & plaster from his chest and accused threatened to "“get® him. Ac~"
cused broke away from the soldiers who were holding him, ran out into the
‘street, picked up some rocks, and seeing Sergeant Gray coming from the supply
room threw a rock at him. He later opened the supply room door and threw
rocks at Sergeant Gray, chasing him from the supply room to the day room.
When he saw Lieutenant Blanton and the guard coming toward him he told them
to "come get me if you wamt me. If you do goddamm it I'1ll break one of your
necks". Accused further stated that he dropped the rocks when the Officer
of the Day drew his gun and two guards took him into custody \R. L48-52).

L. Tor the defense! Second Lieutenant James A. Powers testified that
he talked to accused at about 2300 pems on 16 April 19L); and was of the
opinion that accused had been drinking but did not believe he was intoxicated.
Accused was not alert and his attitude was very unruly and antagonistic

(Re 56-58).

The accused made an unsworn statement to the effect that before he
entered the Army he had been living with a woman for three or four months but
was not married to her, that she became pregnant and that the baby was sup-
posed to be born in May. He was "worried and tore up"™ and decided to drink
some liquor, but drehk too much of it and hardly knew where he was or what he
. was doing. He further stated that he was not accustomed to drinking liquor
and that nothing would have happened had he realized what he was doing. He
realized he "messed up"® and was sorry (R. 53-56).
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Se a. Charge Vs It is shown by the evidence that accused without
proper leave sbsented himself from his organization from about 7:00 pem.
15 April to about L4330 a.m. 16 April 19Lk.

b. Specifications 2 and 3, Charge IV:s The evidence shows that
at about E:lS ae.m. on 16 April 1944 the accused entered a private dwell-
ing in Gatesville, Texas by raising a window screen and the window. He-
stepped through the window into the bedroom where Private Claude D.

Brown and his wife were sleeping. When they awakened accused threatened .
to kill them if they moved and stated to Frivate Brown that he wanted to
have sexual intercourse with Mrs. Brown. He went to her side of the bed,
-placed his right leg against her left leg, raised her nightgown up and
attempted to remove a sanitary belt she was wearing. When accused raised -
himself up to unbutton his trousers Private Brown knocked him from the

bed and a fight followed in which accused struck Mrs. Brown in the ribs.

The evidence establishes that accused broke and entered the
dwelling in the night time with the intention of committing rape and that

in attempting to carry out his design accused assaulted Mrs. Claude D
Brown with like intention. C

¢+ Charge III: The evidence further shows that at about noon on
the same day, 16 April 194, Staff Sergeant Melvin Gray, a noncommissioned
officer, acting in the execution of his office stopped a fight in the bar-
racks between accused and a sergeant. The accused, after being removed
- from the barracks, picked up some rocks and threatened to assault Sergeant
Gray (Spec. 1) and used threatening and insulting language toward him by'
saying "Don't you come on me, you God damn mother fucker, I111 bust your
head open" (Specs 2). A short time later accused threw rocks at Sergeant
Gray (Spec. 3), committing an assault and while throwing the rocks ac-
cused used threatening and insulting language by saying, "You God damn

mother fucker, I'11 kill you".(Spec. L). The acts of accused in each in-
sbance were in violation of Article of War 65.

N Charge I: Sergeant Gray and two other noncommissioned officers
took accused to the company supply room where Iieutenant Truman R. Blanton
was at wo?k. Accused was struggling to free himself and Lieutenant Blant
ordered him to be at ease, to which accused replied "At ease my God da:ﬁ -

ass". The language used by accused and di ! i
; rected at his su i
was glearly disrespectful and in violation of Article of ngrégf otticer

Specification 1, Charge IV: The evid 1
after Lieutenant Blanton ordered Phaton 1oner shows that

accused broke away, Bocused to be taken to the guardhouse, the

ran into the stre i 5
SUPPLY rooms  Provitoh treet, and started throwing rocks at the

trouble for himself by
"some of it tooM., He t

anugl'D. Turner told accused h
throwing the rocks and accused

hen assaulted Private Turnar by threwing rocks at him
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‘Ihe rocks, about the size of a baseball, hit Private Turner on the hand .,

and knee causing injuries that required medical attention. In the opJ.nJ.on .
of the Board of Review the evidence supports the finding of guilty of this
Specificatlon.

Charge II: VWhile accused was ..keeping others at a distance with
his rocks, lieutenant Blanton and a soldier from the guardhouse approached
‘him from the cther side of the streets The accused, looking in their
direction, drew back his :hand in which he held a rock and said "I'1l1 kill
you, too, you spn of a bitch". The accused stated that when he saw
Lieutenant Blanton and the guard ‘approaching him he told them to "come and
get me if you want me. If you do God damn it I'1l break ocne of your necks®.
It is clear that the offer of violence was directed at both Lieutenant
Blanton and the guard. A vio:.l.ation of Article of War 6l is established.

6. Charge III consists of four Specifications arising out of two

- separate transactions. It would have been preferasble to allege Specifica-
tions 1 and 2 as ae offense and Specifications 3 and L as another offense
(McM 1928, par. 27). The Board of Review is of the opinion, however, that
accused was not prejudiced as the sentence is sustained by the findings of
gullty of the other Charges and Specifications.

. 7. The accused is 19 years of age. The Charge Sheet shows that he
was inducted on 21 September 1943, '

8. The court was legally constituted. No errors injuriously ai‘fect-
ing the substantial rights of accused were committed during the trial. " The
Board of Review is of the opinion that the record of trial is legally . |
sufficient to support the findings of guilty and the sentence. Pemtentlary
confinement is authorized by the L42nd Article of War for the offense of
assault with intent to commit a felony, viz., rape, recognized as an offense
of a civil nature and so punishable by penitentiary confinement for more
than one year, by section 22-501 of the District of Columbia Code. -

M.\A”«Wﬂv ,Judge Advocate.
y a—— }
%}i sJdudge Advocate.

,Judge Advocate.
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UNITED STATES 92D INFANTRY DIVISION

Ve Irial by G.C.lH., convened at
Fort Huachuca, Arizona, 29
May 1944, Dishonorable dise-
charge and confinement for
five (5) years. »

- Second Lieutenant EDWARD T.
-GILLIAM, JR. (0-1293938),
365th Infantry.

OPINION of the BOARD OF REVIFW
LYON, MOYSE and SONENFIELD, Judge Advocates.

l. - The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board subnits this, its
opinion, to The Judge Advocate General.

K3

2. , Accused was tried upon the following Charge end Specifications:
CHARGEt Violation of the 64th Article of ¥ar,

Specification 1t In that Second Lieutensnt Edward T. Gilliam,
Junior, 365th Infantry, having received a lawful command
from Captain Joseph S. Matachinskes, his superior officer,
to report for duty delly at 0700 and at 1245, did, at Fort
Huschuca, Arizona, on or gbout 8 May 1944, willfully disobey
the seme.

: \
Specification 2¢ In that Second Lieutenant Edward T. Gilliem,
Junior, 365th Infantry, having received a lawful command
from Captaein Joseph S. Matachinskas, his superior officer,
to be present with the Company at 0600, 1l iay 1944 for
duty as an observer, did, at Fort Huachuca, Arizone, on or
about 11 May 1944, willfully disobey the same.

He pleaded not guilty to and was found guilty of the Charge and Specifica-
tions. Evidence was introduced of one previous conviction by general
courtemartial for behaving himself with disrespect toward his superior
of ficer in violation of Article of War 63. Ho was sentenced "to be
dishonorebly discharged the service, to forfeit all pey and allowances
due or to become due and to be confined at hard labor at such plece as -
the reviewing authority might direct for five (5) years™. The reviewing
authority epproved only so much of the findings of guilty of the Charge ..
and its Specifications as involves findings that the accused failed tq'/
obey the orders of his superior officer in vioclation of Article of: W&r
96, epproved the sentence, and forwarded the record of trial for esction
— under Artiecle of War 48, : =
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3. Evidence for the prosecution.

Specification 1. (n 2 May 1944, the accused was attached, un-
a881gned, to Compeny M, 365th Infantry, 92d Infentry Division, Fort Hua=
chuca, Arizona. At reveille on 5 liay, Captain Joseph S. lMatachinskas,
the company commander, "issued a direct order" to the accused, the gist
of which was that the accused was to report daily for duty at 7 o'clock
in the morning end at 12:45 in the afternoon. Captain latachinskas
stated that accused did not report for duty at 7 ofclock aem. or at 12:45
p.m. or at any other time on 8 Iay 1944 (R. 7=-11,13-15-17,23). One wite
ness, First Sergeant Benjamin S, Williams, Company }, 365th Infantry,
testified that accused was present with the company at reveille (6 a.m.)

8 'lgy 1944, but that he did not recall that the accused was with the com=
pany at any other time during that day (R. 19-20).

Specification 2 alleges willful disobedience by accused of an
order of his superior officer to be present with the company at 6 a.m.,
11 iiay 1944 for duty as an observer. Captain liatachinskas testified
that by the order of the regimental commander the accused was placed in
arrest in quarters on 9 lay 1944, The record does not disclose thse
reason for this action but presumably the arrest was based upon accused'!s’
alleged misconduct on 8 lay which is the subject of Specification 1.
Late in the evening of 10 kay 1944 Captain latachinskas entered accused's
quarters to instruct "Lieutenant Cester", roommate of accused, with respect
to certain administrative duties. The accused was lying on his bunk. Al=-
though there is nothing in the record to disclose that the order of the ac~
cused's arrest had been rescinded or modified, Ceptain latachinskes ordered
accused to be present with the company the next morning (11 May) at 6 o'clock
for Tank Artillery Problem Number (ne. According to the testimony of Captaln
latachinskes this order was not obeyed (R. 8=9).

First Sergeant Williams, a witness for the prosecution, stated
that he did not remexber seeing accused with the organization when it
"moved out at 0600" 11 May, but that he did recall seeing him in the field
later in the afternoon of that dey (R. 20-21).

4, For the defense.

Staff Sergeant Oviet Williams, Company 1, 365th Infantry, testified
that he saw accused in the supply room around 7 o'clock on the morning of
11 Maye. Accused requested a bed roll on memorandum receipt stating that it
was needed for an overnight problem. At this time the compeny- had left
the area and had gone to the field (R. 24-26).

The accused, after being fully advised of ‘his rlghts, declined
to testify or meke an unsworn statement.

Captain Matachinskas, recalled by the prosecutidﬁ stated that
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he saw accused's bed roll in the field; that it was beside his bed roll, ,
but that he observed that the bed roll of accused was not used that night
(R. 28).

5. The evidence is olear end convincing that accused was given a
lewful order by his superior officer to report to his orgenization at
a fixed time =snd place, that accused understood the order and that he
failed to obey it, thus supporting the findings of guilty of Specifica=-
tion 1 in violation of Article of ¥ar 96 as approved by the reviewing
authority. Vith respect to Specification 2, failing to obey the order
to report for duty as observer on 11 }ay 1944, the evidence shows that
because of his misconduct on 8 liay the accused, by order of the regi-
mental commender wes placed in arrest in quarters on 9 lay. The terms
and limits of the restraint imposed by the order of arrest do not appear
in the record of trial. Insofar as the record discloses, the order of
arrest by the regimental commender had never been rescinded or modified.
In the absence of affirmative evidence that the terms of arrest imposed
by the regimental commender authorized the performance of the duties by
accused required of him under Ceptain latachinskas! order, we are compelled
to hold that Ceptain katachinskas! order was in direct conflict with the
order of the regimental commender and therefore illegal. It follows that
eaccused's failure to obey it constitutes no offense.

The court sentenced accused "to be dishonorably discharged from

. the service, to forfeit all pay and allowances due or to become due, and.

-to be oconfined at hard labor at such place as the reviewing authority may
direct for five (5) years". Inasmuch as accused is & commissioned officer
such a sentence is inappropriate, being that which is applicable to an
enlisted man. The Board of Review is of the opinion, however, thet the
sentence is not illegal and that no substantial right of accused has been
prejudiced thereby (CM 218520, Coone, B.R. 12, p. 77; CM 243683, Bowen
end CM 249921, Maurer).

6. War Departnent records show that accused is 25 years of age and
e high school graduate. He attended Florida Agricultural and Mechaniocal
College for 1-1/2 years but did not graduate. Upon the completion of the
prescribed course of training at The Infentry School, Fort Benning.
Georglia, he was cammissioned a second lieutenant, Infantry, Army of the
United States, 18 September 1942. On 3 January 1944 he was found guilty
by a general court-martial of behaving himself with disrespect toward his
superior officer in violation of Article of iiar 63 and was sentenced to
dismissal, total forfeitures, and confinement at hard labor for 6 months,
The reviewing authority approved only so much of the sentence as involved
e forfeiture of 75 per month of his pay for 6 months.

7. The court was legally constituted and had jurisdiction of the
person and the offenses. Except as noted above, no errors injuriously
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affecting the substantial rights of accused were committed during the
trial. In the opinion of the Board of Review the record of trial is
legally sufficient to support the findings of guilty of Specification

1, as modified and approved by the reviewing authority, in violation of
Article of Var 96, legally insufficient to support the finding of

guilty of Specification 2, and legally sufficient to support the sen-
tonce as approved by the reviewing authority and to warrant confirmation
thereofs Dismissal is authorized upon conviction of a violation of
Article of Viar 96.

’ | iZZA,—?C” Q; 3 s Judge Advocate,

- / . ~ .
/"’/";Z/‘/f"/ R //" s Zy Judgs Advocate.
>

Viid
Mm Advocate.
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1st Ind. '

War Department, JeA.GeQe, - 14 AUG 1944 _ To the Secretary of War.

1. Herewith transmitted for the action of the Presidoqt are the
record of trial and the opinion of the Board of Review in the case of
Second Lieutenant Edward T. Gilliem, Jr. (0-1293938), Infantry.

2. I conour in the opinion of the Board of Review that the recorad
of trial is legally insuffiocient to support the findings of guilty of
Specification 2 of the Charge as approved by the reviewing authority,
but legally suffiocient to support the finding of guilty of Specification.
1 as modified and approved by the reviewing authority, in violation of
Article of War 96, and legally sufficient to support the sentence and
to warrant confirmation thereof. I also concur in the opinion of the
Board of Review that that part of the sentence which imposes "dishonore
able discharge®™ rather than dismissal, while inappropriate in the case
of a commissioned officer, is merely an inaptly expressed but not &n
illegal sentence. This is accused's seocond conviction by a genersl
court-martial within six months. On 17 ‘January 1944 he was conviocted
- of behaving with disrespect towards his superior officer in wviolation

of Article of War 63, Aoccused's repeated misconduct demonstrates that
he is unfit to remain an officer. It is believed, however, that dis-
missal alone would be adequate punishment. I therefore recommend that
the sentence be confirmed but that the forfeitures and oconfinement be
remitted and as thus modified that the sentence be carried into exeou=- - ¥
tion. ~ .

3. Inclosed are a draft of a letter for your signature transmitting
- the record to the President for his action and a form of Executive action

designed to carry into. effect the recommendation hereinabove mado, should .
such action meet with approval._ .

. - Myron C. Cramer, : :
. Major General,
3 Incls, The Judge Advoocate Genaral.
'~ Inclel=Record of trial. :
Incl.2-Drft. of ltr. for

sige Sec, of War. . . ' : . o ,
Inol +3=-Form of Ex. aotion, o : o . /

(Finding of guilty of Specification 2 of Charge disapproved. R
Only so much of sentence confirmed as provides for dismissal.
G.C.M.0. 508, 22 Sep 1944)
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WAR DEPARTIIENT
Amy Service Forces
In the Office of The Judge Advocate General T
Washington, D.C. - (109) .

PIHQ , | .
Cd 258754 - 25 JuLisi4

UNITED STATES FOURTH AIR FORCE

Tonopah Amy Air Field, Tono-
pah, Nevada, 31 lay 1944.
Dismissal and total forfeitures.

Second ILieutenant RAY V.

)
)

V. ) Trial by G.C.H., convened .at
3

GRAY (0-816464), Air Corps. )

: OPINION of the BOARD O RLVIEMN
ROUNOS, GAMBRELL and FREDERICK, Judge Advocates.

L ',)':'r B

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General,

2. The accused was tried upon the following Charge and Specifi-
cationss :

CHARGE: Violation of the 95th Article of Var.
~Specification 1: In that 2nd Lt. PFay \l. Gray, 802nd Bombarde -
.ment Squadron (H), 470th Eombardment Group (H), did, at
Ias Vegas, Nevada, on or about 18 Tebruary 1944, wrong- .
fully force his attentions upon Mrs. Barbara Ann Ryder,
the wife of another man, to the scandal and disgrace of
the military service. .

Specification 2: (Finding of guilty disapproved by the review-
© ing authority.) : o .

Specification 33 (Finding of guilty dlsapproved by the review-
ing authorlty.)

Specifisation 4:' (rinding of guilty disapproved by the review-
ing authority.)

Specification 53 (Nolle Prosequi).
Specification 6: (Nolle Prosequi).
Specification 74 (Nolle Prosequi).

Specification 83 (iinding of ;uilty disapproved by the review-
ing authority.) :
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Specification 9: (Nolle Prosequi).

He pleaded not ruilty to the Charge and all Specifications. By direc-
tion of the appointing authority the prosecution entered a nolle prose-
qui as to Spdcifications 5, 6, 7, and 9. Accused vas found guilty of
the remaining Specifications, viz., Specifications 1, 2, 3, 4 and &, &nd
. ythe Charge., No evidence of previous convictions was mtroduced at-the
trial. He was sentenced to be dismissed the service and to forfeit all
pay and allowances due or to become due. The reviewing authority dis-
approved the findings of guilty of Specifications 2, 3, 4 and 8, ~
approved the sentence and iorwarded the record of 't:rlal for actlon
under. Article of Var 48. e ~

3. Ths evidence for the prosecutlon in support of Speclflcatlon
1 of the Charge my be summarized as follows:

Mrs. Barbara Ann Ry der, the woman upon whom accused 1is alle'ed
to have forced his unwelcome attentions is nineteen years of age and the
wife of Staff Sergeant ifichael F. Ryder, Tonopah Army Air Base, Tonopah,
Nevada. She married him at Ogden, Utah, on 1 January 1944, She first
met accused on 17 February 1944 while they were travelling on the same
bus from Tonopah to Las Vegas, Nevada, They sat beside each other on
the bus and engaged in casual conversation during the progress oi the
trip. There "was some conversation about a Vickie Gilmore" who had told
Mrs. Ryder that she knew a Lieutenant Gray. Accused stated that “he
had taken her out a.couple of times"., S

Mrs. R*fder's destination was Salt Iake City, Utah, while accused
wa.s going to San Bernardino, California., They arrived in las Vegas at
@115 o'clock p.m., 17 February 1944, wherse both changed buses. lrs.
Ryder was not scheduled to leave las Vegas until 1315 o'clock a,m. of
18 February 1944. Accused proposed that they see the town together and
20 dancing, to which proposal lfrs. Ryder assented. She could not check
her two suitcases at the bus station so accused suggested getting a hotel
room in which to leave the luggage while they went out., IMrs. Ryder
agreed. Upon being informed at the Overland Hotel, where accused inquired
about a double room, that only a single room was available, accused said
"never mind". They then checked Mrs. Ryder's suitcases at a "storage
place" to which they had been directed. Then they went to the Sal Sagev
Hotel, where, after holding a conversation with the hotel clerk which
s, Ryder did not hear; accused secured room No. 233, They went to
this room together. It was a large room containing a double and a single
bed., Mrs. Byder hung her coat in the clothes closet, put her cosmetic
case on the bureau, and requested accused, who said he was going out for
a few minutes,; to fetch her black suitcase so that she might change
clothes. Accuscd returned with the suitcase within about ten minutes
and left again. lMrs. Ryder bathed, changed clothes, and went down to
the hotel lobby, where she was .]o:.ned by accused at about 9330 o'clock.
They visited various plaaes and dlned and danced. Accused was served

i
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three or four drinks of bourbon and water., During the course of the

~ evening accused suggested that lirs. Ryder wait over and take a bus at
4148 a.m., 18 February 1944, instead of the one scheduled to leave at

1315 a.m., but she did not agree to do so.

Mrs. Ryder and accused returned to Room No. 233 in the Sal Sagev
Hotel at about 12315 o'clock a.m., 18 February. She removed her shoes,
preparatory to putting on shoes of a different style, but before she had
put on these other shoes, went to the bureau to comb her hair, Accused.
advanced to a position immediately behind her, told her she had lovely
“hair, took the comb, and, without objection on her part, combed her hair,
He then put his arms around her, kissed her twice on the neck, and then
swung her around and kissed her on the lips. Iirs. -Ryder did not object:
to this kiss but when accused tried to repeat it, she broke away from
him and went into the bath room. .

" Accused had removed his blouse when he first entered the roam.
Vhile lMrs. Ryder was in the bathroom he removed his shirt, trousers, and
shoes, and was standing near the bathroom door when she opened it. He
reached towvard Mrs. Ryder, whereupon she said, "what's this", to which
he replied, "don't get excited", He then pulled her to the large bed,
she the while begging him to let her go. She was scared and struggled
with accused, but "he said he wanted" her "and that's all there was to
it", Accused was "fully on top" of Mrs. Ryder on the bed, pinning her -
arms above her head with hig left arm and hand. She screamed and kept
- struggling, but with his right hand accused succeeded in pulling her dress
up over her hips and her panties down around her knees, tearing the pan-
ties. He had his male organ exposed and tried to penetrate her female
organ but. did not succeed in doing so., Having succeseded in freeing her
hands, irs. Ryder scratched and pushed accused and continued to holler.
Accused said, "If you do that again you'!ll be sorry%, Ilirs. Ryder screamed
again and accused hit her in the face with his fist. She then pushed
accused off the bed by placing her knee in his stomach. He struck the
floor lamp and it fell on top of him., Mrs. Ryder ran to the door and
pounded on it, still calling for help. She then ran into the bathroom
with the thought of locking herself in, but accused entered the bathroom
behind her and crowded her against the bath tub and began choking her.
At this Jjuncture, she heard someone say, Wwhat!s going on here?" When
this was said, accused quit choking her and she discovered that the hotel
. clerk was standing in the roam. She was hysterical and told accused he
would be sorry he ever laid a hand on her, Accused laughed at her,
After the clerk had bathed her face she went down stairs with him and
~ on to the ladies Room, where she changed her panties. She showed the
'torn ones she removed to a woman who had brought her suitcase to her,
She then wanted to call her husband but the hotel clerk dissuaded her
© from this after she told him that accused had not had intercourse with
_ her, Accused was requested to leave the hotel, and after he had done
'so at about 3:00 a.m., 18 February, Mrs. Ryder returned to the room and
Temained there until about three o'clock in the afternopnq
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: It was stipulated that if Robert D. Garrett were present in
court he would testify under oath substantially as follows (R. 10)3
He is night clerk at the Sal Sagev Hotel, las Vegas, Nevada. At about:
' one ofclock 'a.m. on 18 February 1944, while at the hotel desk, he heard
screams of a woman coming from the second floor of the hotel. . At about
"“the same time a Mrs,., Jenkins called him about the disturbance. He went
to the second floor without knowing from which room the screams had come,
When in front of Room No. 233 he heard a woman crying, and knocked on

the door. The door was partly opened by accused, who had on his pants,
-fully buttoned, but did not have on a shirt or undershlrb Garrett ob-
served that accused!s chest was red and scratched. He asked accused
what was going on, to which accused replied, "nothing". IMrs. Ryder,

who was standing in the center of the room when he entered, ran to Garrett,
cgught him by the arm, and asked him not to leave her. She was crying
and was quite hysterical., She was fully dressed but her hair and dress
were Yslightly mussed up"., At his suggestion she went into the bath .
room t0 bathe her face and while she was out of the room Garrett said

to accused, "what did you do, make a bad gucss?" Accused nodded his

head in the affirmative. IMrs. Ryder accompanied Garrett dom stairs.

He - did not see any bruises on her, nor did she mention that accused had .
struck her, but she did say that he had bumped her head against the door.
She said that accused had tried to do "that" to her and that she had .
resisted him, After talking with a IMrs. Dorion and I.'frs& Jenkins in the
hotel lobby Mrs. Ryder approached the desk and asked Garrett how accused
had registered. - She appeired surprised when he showed her the reg:.stra-
tion card, which read, "R. W. Gray and wife', A

It was also stipulated that if Mrs. Bessie K, Dorion were present
in court she would testify to substantially the following: She lives in
Room No. 201 of the Sal Sagev Hotel At about 1:15 a.m. on 18 February.
1944 she was awakened by someone screaming and knocking on a nearby door -
ahd she heard a woman saying, "let me out of here". Iater, she saw the
panties which Mrs. Ryder removed and they were torn down one of the side.

. Seams. lfrs. Ryder did not mention that accused had struck her,

Accused's confession, voluntarily made to the investigating
officer, was introduced in evidence (R. 9, Bx. 3). In it, accused deposed
substantially as follows: He and Mrs. Ryder only engaged in casual inter-
mittent conversation on the bus between Tonopah and lLas Vegas., He slept
through most of the trip. Mrs. Ryder remarked that from what Vickie
Gilmore had told her she thought he was a "wolf", but that the right
woman could tame him, Before arriving in las Vegas accused asked Mrs.
Ryder to have dinner with him. She accepted his invitation and when they
reached las Vegas at about 8145 p.m. they checked her bags through to .
Salt Lake City and then had dinner. He also took two drinks, bourbon =
and water. After dining he asked ifrs, Ryder if she would like to go
dancing, to which she replied that she would. It was.then about 10300

-o'clock and his bus was scheduled to leave at 10:45 p.m., so they went
" to the Overland Hotel to check bus schedules and see if there were later
buses they could catch. They discovered that he could catch a bus at
6130 and she could catch one at 4145 the following morning, 18 February.

o
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Mrs. Ryder decided to vait over and catch the 4:45 bus instead of the -
1:15 bus. He then expressed his intention of getting a room and asked
for a single room at the Overland Hotel. No single rooms were available
so he asked for a double room. The clerk informed him that he could

not rent him a double room because of OPA regulations. Accused and
Mrs. Ryder thereupon departed for the Sal Sagev Hotel and beforg _fganter-v
ing it he told her that they would have to register as man and wife in
order to get a double room. lMrs. Ryder started to say something but
stopped, which accused construed as an indication of her willingness

for him to register in that mamner. She was standing at his elbow when
he signed M"R. W. Gray and wife" an the register, and he at that time
requested the clerk to call them at 43100 otclock the following morning

so that Ifrs. Ryder could catch the 4345 bus. They went to Room No. 233
together and while lirs. Ryder was bathing he brought her luggage to the
. room, They thereafter dined and danced until about 12:30 ofclock. Nrs. .
Ryder asked accused if he would write to her and gave him her home address.
On their way back to the hotel accused suggested that they again check
and see 1f there were not still later buses they could catch and avoid
having to get up so early. Mrs. Ryder agreed to this and they discovered
that she could.catch a bus at 83130 and-he one at 10345 the following
morning. When they reached the Sal Sagev he went to the desk and had.

the time for their call changed ﬁ'om 4300 o'clock to 7:00 otclock and
they then went to their room,. _

On entering the,room Mrs. Ryder removed her coat, put her arms.
around accused, kissed him, and told him how much she liked him and what
a wonderful time she had had during the evening. She then got her comb-
and accused sat beside her and combed her hair, He suggested that it.
was time to go to bed and they both stood up, embraced and kissed aga:.n.‘
Accused then remarked that it was too bad that one of the beds was going
to waste. Mrs, Ryder stated that she was going to use one of the beds
herself., Accused told her that was ridiculous, and, having concluded
that she was a "little thrill seeker®, decided to teach her a leSSon.

He had already removed his blouse and he now removed hls shirt
and shoes.. Wnile they were standing near the double bed he fell across
it and pulled Mrs. Ryder down beside him, He started to make love to.
her and made clear his intent to lave "relations with her", but she said
she could not have relations with him as she had just finished menstrua-
ting.  Vhile lying on the bed accused had his hand under Mrs. Ryder's
dress, inside her panties, and was feeling around her female organ. He
had her panties pulled.down about six inches but did not recall having
- torn them. He was lying on her part of the time, as he "wanted to teach-
"her a lesson". He still had his pants on and they were fully buttoned. .
He did not have his pants open at any time, nor did he have his male
organ exposed at any time while wrestling with Mrs. Ryder on the bed.
His first thoughtwas to have intercourse with her but when she refused-
he. decided to teach her a lesson and make her believe that he was going
to force her to have intercourse with him, Mrs..Ryder scratched him on
the hand and shoulder during the tussle but he did not .strike her and -

- did not recall having told her he would hit her if she scratched him
again, Ifrs, Ryder kept telling accused to stop and also kept trying

~
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to push him off her. ©She finally succeeded in pushing him away from
her and she jumped up, ran to the door, opened it, and started to go
out. Accused told her not to leave the room as she had on no shoes and
her clothes and hair were mussed. He put his hand on the door, where-
upon Mrs. Ryder started to scream, Accused tried to reason with her,
but she seemed quite excited and hysterical. The hotel clerk knocked
on the door and was admitted into the roam by accused. Mrs. Ryder ac-
companied the clerk when he left.

be Ev:Ldence for the Defenses
v ‘Accused, after being apprised of his rights as a witness, elected
to take the stand and testify under oath (R..23)., He reiterated without
material deviation substantially the same version of his relations with
Mrs.  Ryder as that cmtained in his voluntary pre-trial statement made
to the investigating officer, and which.has been related above (R. 26-30,
31-33). He had construed Mrs. Ryder's failure to protest against regis-
tering at the hotel as husband and wife, her .decision to wait over and
- catch a later bus than she originally intended, and her acquiesence in
his changing the hour they were to be called, from four to seven o'clock,
as indications of her willingness and intention to spend the night with -
him. Mrs. Ryder had been quite affectionate while they were dancing
together and also when they first returned to the hotel room. There was
no resistance or protest from her until he progressed to the point where
he had her dress up and her panties down, and had made it clear that it
was his purpose to have intercourse with her (R. 29, 30). M4ccused then
concluded that she’was “trymg to kid" him almg and -decided to scare
her by making her believe he was going to have intercourse with her
whether she wanted-to or ‘not. He said he guessed he scared her too well,
Mrs. Ryder did not scream while she was an the bed, nor until she reached -
the door and accused would not permit her to leave the room (R. 29, 30).

S It was stipulated that if Mrs. Charles Jenkins were present in
court she would testify under oath that she was awakened by a woman's
screams in the Sal Sagev Hotel at about 1315 a.m. on 18 February 1944
and finally went to the lobby of the hotel., She talked to Mrs, Ryder
in the writing room of the hotel and asked her if she knew accused had
registered them as husband and wife, to which Mrs. Ryder replied: USure
I knew that, but I didn't see anything wrong with that. I thought I -
could trust a soldier far more than a civilian", ' :

Two sworn statements made by Mrs. Ryder before the tm.al, one
of which #as made before Lieutenant V. C. Kelso, Provost lMarshal Office,
Fort Douglas, Utah, on 20 Tebruary 1944 and the other of which was made

before Lieutenant H. A. Carrico on.8 ifrch 1944, were introduced in
~ evidence (R. 34, Exs. G, H), as were also the answers of Mrs. Ryder
to cross—interrogatorles propounded to her in her deposition (R. 34,
Def. Ex, F). Mrs. Ryder had made quite a number of representations in
her sworn statements which were at variance with her deposition testn.mony.

.
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Chief amonz these inconsistencies were the representations that she
had not kissed accused (Def. Ex, H), that accused had dragged her into
the bath yroom (Def. Ex. H), that he had raped her (Def. Ex. G); and"
that accused had his trousers on before she left the room with the clerk
(Def. ix. H); whereas,n the statement which she made to Lieutenant Carrico
on 8 March (Def. Ex, H) Mrs., Ryder admitted she had misstated the facts
in her statement of 20 February to Lieutenant Kelso when. she claimed
that accused had raped her and in response te¢ the cross-interrogatorles
in her deposition, she admitted that her representations in the statements
that she and accused had not embraced and kissed were falst. She- explained
this by saying that she had been afraid that if she admitted kissing
accused no one would believe the remainder of her sstory. She maintained,
however, that accused was, st:.ll m his shorts when she left the room w1th
the clerk., : o . »

: 5. Excepting one of lrs. Ryder's contentions, namely, that accused }
~ struck and choked her, which accused denies, there is little or no conflict |
in the material evidence of record offered by elther side. This officer
Wpicked up" the nineteen year old wife of an enlisted man in a public
vehicle, took advantage of a delay in the travel schedule to regls’cer her
as his wife:at a hotel where he deliberately secured one room for both

of then, and, with the obvious purpose of setting the stage for what he
proposed to occur later, paved the way by dining and dancing with her -
thus putting her under obligation to him. The execution of his peri‘ect’ly
obvious plan of seduction was brutal. Both in his voluntary statement to
the investirating officer before the trial and in his testimony at the
trial, accused admitted that he imposed himself upon Mrs. Ryder by use-

of force in a lewd and J.ndecent manner, against her will, and despite her
protests and resistance.  He fufther admitted that he sought to convince
rs, Ryder that it was his pur“b‘ose and intention to have sexual inter-
course with her by force and without regard to whether she corsented,

The sincerity of her objections, is attested by the resistance” she offered,
by her screams for help and by the hysterical state of mind to- which she
was reduced. Accused is clearly gu:.lty of cmduct unbecoming a.n officer
and gentleman, in violatn.on of Article of War 95.

. 6. Accused stands convn.cted of a violatlon ol Article of War 95,
_alone, for which the only punishment provided and authorized by law is
dismissal, nothing more and mothing less. The record of trial is
-therefore not 1ega11y sufficient to support that portlon of the sentence
which adjudges forfeltures against accused. , _

7. -War Department records disclose that this off:.cer is 28 yoars
of age and is.-married., He is a high school graduate and has attended
college for two years. He was a salesman in a Men's Furnishings Store
before entering the service. He entered the Air Corps as a private on
4 March 1942, became an aviation cadet on 2) September 1942, and was
comnissioned a temparary second lieutenant, Army of.the United States, .
on 3 November 1943. He entered upon active duty the same day at Moody .
Field, Georgia. S : . :
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3. The court was legally constituted. No errors injuriously
affecting the substantial rights ol accused were committed during the
trial. The Board of Review is of the opinion that the record of trial
is legally sufficient to support the iindings, as approved by the
reviewing authority, but is legally sufficient to support only so
‘mach of the sentence as provides for dismissal from the service, and
is legally sufficient to warrant confirmation of the sentence of dis-
missal, Dismissal is mandatory upon conviction of Article of War 95.

-, Judge Advocate.

- } . s
. : - . ,
(Yl B boritnif, 50 sovsse,

¥

N (sick in hospital) _» Judge Advocate.
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1st Ind.
War Department, J.A.G.C., 16 AUG ‘944 ~ To the Secretary of Var.

"% "1, Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Second Lieutenant Ray W. Gray (081l6464), Air Corps.

2. I concur in the opinion of the Board of Review that while the
record of trial is legally sufficient to support the findings, as .
approved by the reviewing authority, it is legally sufficient to sup-
port, and to warrant confirmation of, only so much of the sentencé as
adjudges dismissal from the service. I recommend that only so much
of the sentence as adjudges dismissal from the service be confirmed
and carried into execution.

3. This officer has become involved in further difficulties since
the instant case was tried. Subsequent to receiving the record of
trial, I have received advice, through the Commanding General of the
Fourth Air Force, that a report of investization, prepared under the
direction of the Commanding Officer of Tonopah Army Alr Field, Tonopah,
Nevada (accused's station), shows (&) that Lieutenant Gray was drunk
and disorderly in a public place in Tonopah, Nevada, on the night of
21 July 1944, and (b) that he made false certificates as to his flying
time for the months of April and May 1944, which resulted in an over-
payment to him of $150., No action is being taken on these additional
matters pending disposition of the instant case. ,

e Inclosed are a draft of a letter for your signature, transmit—
ting the record to the President for his action, and a form of Executive
action designed to carry into effect the above recommendation, should
‘_such action meet with approval, _

~W—— < - Q\w
Myron C. Cramer,
: _ : Major General,
3 Incls. ' The Judge Advocate General.
1 ~ Record of trial
2 - Dft. ltr. sig. of S/W
3 - Form of action

(Only so much of sentence as provides for dismissal approved. As thus approv
Sentence confirmed. G.C.M.O. 523, 26 Sep 1944)
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1st Ind.
War Department, J.4.G.C., 15 )\UG ‘944 ~ To the Secretary of Var.

"% 1. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Second Lieutenant Ray W. Gray (0816464), Air Corps.

2. I concur in the opinion of the Board of Review that while the
record of trial is legally sufficient to support the findings, as
approved by the reviewing authority, it is legally sufficient to sup-
port, and to warrant confirmation of, only so much of the sentencé as
adjudges dismissal from the service. I recommend that only so much
of the sentence as adjudges dismissal from the service be confirmed
and carried into executlon. ~

3. This officer has become involved in further difficulties since
the instant case was tried. Subsequent to receiving the record of
trial, I have received advice, through the Commanding General of the
Fourth Air Force, that a report of investigation, prepared under the
direction of the Commanding Officer of Tonopah Army Air Field, Tonopah,
Nevada (accused's station), shows (&) that Lieutenant Gray was drunk
and disorderly in a public place in Tonopah, Nevada, on the night of
21 July 1944, and (b) that he made felse certificates as to his flying
time for the months of April and May 1944, which resulted in an over-
payment to him of $150. No action is being taken on these additional
matters pending disposition of the instant cass.

4. Inclosed are a draft of a letter for your signature, transmit—
ting the record to the President for his action, and a form of Executive
action designed to carry into effect the above recommendation, should
,such action meet with approval.

Myron C. Cramer,
- Major General,
3 Incls., ' The Judge Advocate General.
1 -~ Record of trial
2 ~ Dft. ltr. sig. of S/W
3 - Form of action

(Only so much of sentence as provides for dismissal approved. As thus approved

sentence confirmed. G.C.M.0. 523, 26 Sep 1944)






WAR DEPARTMENT

Army Service Forces ’
In the Office of The Judge Advocate General

Washington, D.C.

SrdGH
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UNITED STATES
Ve

" Privates CHESTER A. SANTOIEMMA
. (32934588), Headquarters

 Battery, 17th Airborne Division

Artillery, ANDREW NICOLOPOULAS
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17TH AIRBORNE DIVISION .

Trial vy G.C.M., convened at

Camp Forrest, Tennessee, 19 and
20 May 194h. As to Santoiemma
and Nicolopoulas: Dishonorable
discharge and confinement for
twenty-five (25) years. As to
Trollope: Dishonorable dis-
charge and confinement for
forty (LO) years. As to
Verobel: . Dishonorable dis-
charge (suspended) and confine-
ment for fifteen (15) yearse .
As to Santolemma, Nicolopoulas
and Trollope: Penitentiary.

As to Verobel: Rehabilitation -
Cen‘oer.

REV]EWbythe BQAR.D (F REVIEW

DRIVER, O'CONNGR' and LOTTERHos,Judge Advocates.

1. The record of trial in the case of the soldiers na.med above has been

examined by the Board of Review.

2. The accused were tried upoh the_following'chéréés;_ and .,“Spé'c'l:{f':’i.’t:ations‘

CHARGE I: Violation of the 66th ArtiCle of'War.

bpec1f1catlon 13 1In that Private Chester A. Santoiemma, Headquarters
Battery, 17th Airborne Division Artillery, Private Andrew = = - -
Nicolopoulas, Company H, 513th Parachute Infantry, Private =~ . -
Stephen M. Verobel, Service Company, 513th Parachute Infantry, -

and Private George E. Trollope, Company H, 513th Parachute Infan-: '«

try, actlng Jointly, and in pursuance of a common intent, did, ~ ..
at the Post Stockade, Camp Forrest, Tennessee, on or about 3
May 19LL, attempt to create, begin, excite and cause a mutiny ,
in and among members of the 17th Airborne Division, prisoners in -
said Stockade, by urging, advising, exhorting and persuading said
members concertedly to refuse to obey the lawful orders of \

- Second Lieutenant Yohn J. Cullen, Corps of Military Police, their
commanding and superior officer, to fall out, to assemble in '
ranks, and to go through an infiltration course, and by threaten-
ing to inflict bodily harm and other punishment on the members
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thereof ifxt'hey should obey the said orders, with the intent
to usurp, subvert and override, for the time being, lawful
military authority. .

Specification 2: In that Private Chester A. Santoiemma, Head-
quarters Battery, 17th Airborne Division Artillery, Frivate
Andrew Nicolopoulas, Company H, 513th Parachute Infantry,

. Private Stephen i, Vercbel, Service Company, 513th Parachute + "
Infantry, and Private George E. Trollope, Company H, 513th
Parachute Infantry, acting Jointly; and in pursuance of a
common intent, did, at the Post Stockade, Camp Forrest,
Tennessee, on or about 3 May, 1944, voluntarily join in a
mutiny which had been begun in and among members of the 17th
Airborre Division, prisoners in the said Post Stockade, .
against the lawful military authority of Second Lieutenant
John J. Cullen, Corps of Military Police, their commanding and
superior officer, and did, with intent to usurp, subvert and
override, for the time being, lawful military authority, in
concert with sundry other members of the 17th Airborne Division,
prisoners in said Stockade, assembled on the ground and in the
barracks in said Stockade, refuse to fall out, to assemble in

" ranks, and to go through an infiltration course.

CHARGE ITI: Violation of the 96th Article of War. e

Specification: In that Private Chester A. Santoiemma, Headquarters
Battery, 17th Airborne Division Artillery, Private Andrew
Nicolopoulas, Company H, 513th Parachute Infantry, Private
.Stephen M, Vercbel, Service Company, 513th Parachute Infantry,
and Private George E. Trollope, Company H, 513th Parachute In-
fantry, acting jointly, and in pursuance of a common intent, did,
at the Post Stockade, Camp Forrest, Tennessee, on or about 3 May,
194, wrongfully, unlawfully and feloniously, and to.the pre-
judice of good order and military discipline, conduct them-
selves mutinously, by urging, advising, exhorting and per-
suading members of the 17th Airborne Division, prisoners in
_said Stockads, not to perform their military duty, to wit, the
duty of falling out when ordered,the duty of falling in ranks
when ordered, and the duty of going through an infiltration
course when ordered, and by saying, "We are not falling out
tonight®, "We are not going through the infiltration course",
Anybody who goes out is chicken shit®, "Anybody who goes out will
get the hell beat out of them", "Dontt fall out or you will get
it®, "Anybody who goes out will find their bunks torn down',
"Nobpdy is going to perform duty under a rifle" and "We are not
going through the infiltratim course unless they give us re-
leases" (meaning thereby that neither they nor amy other of said
members were going to do duty or training under armed guard), or
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words to such effects, they and each of them then being in-
formed ard having reason to believe that they and cther
members of the 17th Airborne Division, prisoners in said .
Stockade, would be lawfully ordered, and required by lawful '
military authority, to fall out, to fall in in ranks and to
go through an inflltratlon course.

Zach accussd pleaded not gullty to and was found guilty of all Charges and
Specifications with the exception that accused Verobel was found not guilty
of Specification 1, Charge I. Evidence of previous convictions by special
courts-martial of accused was introduced as follows: Accused Santoierma

of sleeping on guard, in violation of Article of War 96, and of petty theft,
being absent without leave, and breach of arrest in violation of Articles

of War 93, 61 and 69; accused Nlcolopoulas, Trollope and Verobel each one
conviction of being absent without leave, in violation of Article of War 61.
Accused were sentenced to dishonorable discharge, total forfeitures and
sconfinement at hard labor as follows: Santoiemma and Nicolopoulas each for °
life and Verobel and Trollope each for forty years. The reviewing authority
approved the sentences, but as to Verobel, reduced the period of confine-
ment to 15 years, suspended the dishonorable discharge and designated the
Fourth Service Command Rehabilitation Center, Fort Jackson, South Carolina, as
the place of confinement, and as to each of the accused, Santoiemma and
Nicolopoulas, reduced the period of confinement to 25 years. The United .
States Penitentiary, Atlanta, Georgia, was designated as the place of con-
finement for all of the accused other than Verobel and the record of trial was
forwarded for actlon under Ar‘blcle of War 50%.

3. The evidence for the prosecution?

On 3 May 19)4h about 100 enlisted men of the 17th Airborne Division,
including all of the accused, were prisoners in the Post Stockade at Camp
Forrest, Tennessee. At sbout 8 p.m. on that day Second Lieutenant John J.
Cullen, Corps cf Military Police, acting under the orders bf the Provost
Marshal of the division, went to the stockade to have the prisoners run the
infiltration course. At the direction of Lieutenant Cullen, Sergeant Joln P.
Maras went to the entrance of the stockade and blew his whistle. The blow-

- ing of the whistle was the customary and well known signal for the prisoners
to come out of the barracks into the enclosure. When the whistle sounded .
only seventeen men of the 17th Airborne Division came out. None of the ac-
cused was among theme Sergeant Maras took their names and the ones who had
not already run the infiltration course were sent out to run it. A rumber
of the men who did not come out shouted "We will not fall out!, "We have to

do duty in the day time, why should we fall out at night*, and sim:.lar
remarks (R. 20-28, 46-50, 73).
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. . Sergeant Frank Pack, Military Police Detachment, Fourth Service
Command, at the request of Lieutenant Cullen, entered the stockade and
went through four of the barracks. He asked the prisoners what was wrong
and some of them asked why they were not released if they were required to
run the infiltration course. Sergeant Pack "time and again" heard one or
another, of them remark that, "Anyone that falls out is chicken shit®.

He urged the men to fall out but they did not do so. He saw 2ll of the ac-
cused in the barracks (R. 62-65).

Lieutenant Cullen then went into the stockade enclosure and told
the men to come out as he had something to say to them. Some of them
stated ™fe are not going to fall out" but others said "Let's. hear him® and
"quite a crowd" gathered around him. Some of them said that they would not
"soldier under a gun" and Iieutenant Cullen told them that it was a Division
‘order. He heard three or four prisoners remark fthis is mutiny® and told
them "You bet your life that is what it is = - =#, He then ordered the
prisoners to fall in on his left in a column of twos to run the infiltration
courses Not one of the prisoners obeyed the order. From the back of the
crowd ®clustered" around him Lieutenant Cullen heard numerous remarks to the
- effect that the prisoners did not intend to run the infiltration course
that night. He asked "Do you refuse to fall in?" and some one replied .
®"You are damned right we dos We aren't going to run the infiltration.course.
Le;.'s go back to sleep" Lisutenant Cullen then left the stockade (R.29-32,
37). ' . ‘ , :

: a. Accused Chester A. Santoiemma, Andrew Nicolopoulas and George
E. Trollope? o .

These three accused had worked together and were "buddies or friends™.
On the evening of 3 May before the whistle had blown for the prisoners to
-turn out, accused Santoiemma ®and some more boys"™ came through the barracks
in the stockade where Private Stanley Webster was lying in his bed.
-Santolemma was "making threats about whoever fell out". He remarked "We are
‘going to run the infiltration course tonight®™ but "We are not going out under
the course under the gun.. When they release us we will run it®. He also
stated that enyone who "went out there® was nothing but "low down chicken
shit®e Private Webster was "fairly certain® that Nicolopoulas was with
Santoiemma and was making similar remarks (R. 81-83, 107, 129).

Privite Allen C. Runyan also saw accused Santoiemma come into a bar-
racks in the stockade before the whistle had blown, and heard him tell the
priscner:s that they were not falling out and that if they did so they -
"would bie chicken shit". Another man was with Santoiemma but Private Runyan
could not remanber whether it was one of the other accused (R. 103-104).

Private John H, Froehlich was in the stockade at 8 peme on 3 May
and before the whistle sounded there were "a few fellows" running around .
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saying that the prisoners had to go out on the infiltration course.  FPrivate
Froehlich saw accused Santoiemma, Nicolopoulas and Trollope standing behind
the latrine near his barracks. He could not remember whether it was before
or after he heard the whistle., They were ®hollering® to the other prisoners
"Don't fall out" (R. 113-115, 117). :

At some time during the evening Santoiemma came to the door of the
barracks in which Private Glenn Edward Nygard was quartered and said “No
one falls out™ and "any one that falls out is chicken shit". Accused Trollope
made the latter remark also, and told Sergeant Pack that the prisoners did
not "want to fall out, having guns over them". After the whistle blew
Private Bugene ¥. Dudley, who was in the latrine, heard somebody say "nobody
falls out®. It sounded like accused Santoiemma with whose voice Dudley was -
familiar (R. 165-167, 172-174). ‘

Private Jacob M. Jordan, who was quartered in the same barracks with
accused Sarmtoiemma, Nicolopoulas and Trollope, left the building when he
heard a blast of the whistle but did not go:'"clear up to the fence®™ as usual
*Because the boys said not to go" and he was afraid of getting a beating.

" Santoiemma told him not to "fall out" and Nicolopoulas said "You boys fall
out, you get a beating". Accused Trollope did not address any remarks .
directly to Private Jordan but the latter heard him say to Ma whole bunch¥ of
other prisoners "If you fall out you are chicken shit® (R, 186~190, 194, 196-201).

b. Accused Stephen M. Verobels

. After Sergeant Maras had blown the whistle for the prisoners to turn
out ard was standing by the stockade gate, accused Verobel came up and asked
whether hemlmd "a release for them™. Sergeant Maras replied that he did not
have a release and that "it was for the purpose of running the night infiltra-
tion caurse®s Accused Verdoel said "Good night™, tumed around and went
back (R. 50-51), ' :

After the whistle had sounded accused Verobel came to the door of
Private Nygard's barracks and said that "the 17th Division trucks" were there.
. He also stated that none of the others were falling out and anybody “in there®
who did was ®chicken shit", Accused Verobel also said that anyone who fell
~.out would-be ™bull holed® (R. 16l4-165). : :

-+ ke The evidence for the defense: Private Clifton E. Plunkett was a
" Prisoner in the stockade on 3 May 194k and acted as "stockade orderly". When
. the whistle blew he went up to "the sergeant®, asked what was wanted, and was
told that: it was for "the 17th" to fall out. He shouted for "the 17th" to
fall out and practically all of the men of that division proceeded to do so.
Plunkett remembered seeing accused Santolemma and Nicoiopoulas who were among
‘the first to fall ocut. After the prisoners fell out they talked for a while,
-then “the Lieutenant" came in and talked to them and the prisoners all went
back into the barracks and began to get ready to go to bed. Private Plunkett
_didvnpt see any activity on the part of any of the accused and did not hear

.
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saying that the priscners had to go out on the infiltration course.  FPrivate
Froehlich saw accused Santoiemma, Nicolopoulas and Trollope standing behind
the labrine near his barracks. He could not remember whether it was before
or after he heard the whistle. They wers ®hollering® to the other prisoners
"pent't fall out® (R, 113-115, 117). . .

At some time during the evening Santoiemma came to the door of the
barracks in which Private Glenn Edward Nygard was quartered and said ¥No
one falls out™ and "ary one that falls out is chicken shit". Accused Trollope
made the latter remark also, and told Sergeant Pack that the prisorers did
not "want to fall out, having guns over them"™. After the whistle blew
Private Bugene . Dudlegy, who was in the latrine, heard somebody sasy "nobody
falls out®. It sounded like accused Santoiemma with whose voice Dudley was :
familiar (R. 165-167, 172-174). \

Private Jacob M. Jordan, who was quartered in the same barracks with
accused Santoiemma, Nicolopoulas and Trollope, left the building when he
heard a blast of the whistle but did not go'"clear up to the fence™ as usual
®Because the boys said not to go" and he was afraid of getting a beating. V
Santoiemma told him not to "fall out™ and Nicolopoulas said "Iou boys fall
out, you get a beating". Accused Trollope did not address any remarks =
directly to Private Jordan but the latter heard him say to Ma whole bunch® of
" -other prisoners "If you fall out you are chicken shit® (R, 186-190, 19k, 196-201).

- be Accused Stephen M. Vercbel:

~ . After Sergeant Maras had blown the whistle for the prisoners to turn
out ard was standing by the stockade gate, accused Verobel came up and asked
whether helmd "a release for them™. Sergeant Maras replied that he did not
have a release and that "it was for the purpose of running the night infiltra-
tion course®. Accused Verdoel said "Good night™, tumed around and went

back (R. 50-51). - ‘ - ' :

After the whistle had sounded accused Vercbel came to the door of

 Private Nygard's barracks and said that "the 17th Division trucks® were there.

. He also stated that none of the others were falling out and armybody "in there®
who did was "chicken shit®™. Accused Vercbel also said that anyone who fell

-+ ke The evidence for the defense: Private Clifton E. Plunkett was a
" prisoner in the stockade on 3 May 1944 and acted as Wstockade orderly". When
~_the whistle blew he went .up to "the sergeant™, asked what was wanted, and was
told that' it was for "the 17th" to fall out. He shouted for "the 1T7th" to
fall out and practically all of the men of that division proceeded to do Soe
Plunkett remembered seeing accused Santolerma and Nicoiopoulas who were among
“the ﬁ.“rst to fall out. After the prisoners fell out they talked for a while,
then “the Lieutenant™ came in and talked to them and the prisoners all went
back into the barracks and began to get ready to go to beds Private Plunkett
did not see any activity on the part of any of the accused and did not hear

.
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. them urgé or advise any other men not to fall out or make any inflaxﬁmatory
or threatening remarks (R. 204~211).

Private William Timms had been sitting on his bed in the stockade
barracks talking with accused Santoiemma for about half an hour before the
whistle blew. - Timms® did not hear Santoiemma say anything, either be-
fore or after the whistle blew, about "the 17th" running the infiltration
courses The other three accused did not come into Timms' barracks at any
time. When the whistle sounded Timms went out and "they said it was to
run the infiltration course®. "The Lieutenant™ said for the ones who were
ngoing to run it"™ to. fall in on his left and "the rest to fall back®.

Timms fell back because he had already run the course. Private Melton

Brown said to him, "Timms, I will beat the hell out of you if you run that
course®™ but no other person threatened ‘him. He did not hear any of the ac-
cused advise or threaten anyone with reference to the running of the course
(Re 226-233). . : ' .

Private Ferdenando C., Bovio was quartered in the same barracks
with accused Santoiemma, Nicolopoulas and Trollope on 3 May. . He had gone
to the latrine and had just come out when the whistle blew. When he
‘entered his barracks the men were coming out and there was considerable
confusion. The three accused with whom he was quartered were in the build-
ing at that time. He went out to "the gate® and "they said it was for in-
filtration course®™. None of the accused were causing any excitement among
the prisoners or doing anything to pramote insubordination (R. 2L4-247).

 Private William H. Creed testified that he and accused Verobel lived .
in the same barracks. - Bath of them had been in the barracks from the time
they returned from ®"chow®™ until the whistle blew and had engaged in con-
versation but nothing was said about what the 17th Airborne Division men
would be required to do. Vercbel did not make any statements about going
through the infiltration course and made no attemptto influence or deter any
other prisoner. When the whistle was sounded "somebody 'saw somebody getting
out ‘a bunch of guards®, “somebody" said it was for the infiltration course,
"somebody" said "I am not going out®, then Mancther" said ®I am not going
either™, and ®it all started up, everybody said they were not ‘going out®. )
There were no ring leaders and from "chow® until the whistle blew no group of
men came into the barracks making any announcements or threats. Creed did
not run the infiltration course. He stayed in because he had made a nine.
mile hike that day and was tired and the majority of the prisoners refused
to go out. He was not influenced, persuaded or coerced by anycne. He
went out to hear "the Lieutenant™ who said that anybody who wanted to run ‘
the infiltration course could go out and run it and that those who wanted to
do so could "step over to the left hand side®. Some sergeant had come
through the barracks once and said scmething about running the infiltration

course and then had come in again and said "Just f . -
gourse (R_. peh-ts) . d orget about it, go back
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: On examination by the court Private Creed testified that “the
lieutenant® in his talk to the prisoners in the stockade had said "Anybody
who wants to run the infiltration course step to my left hand side® but
had not said that all the men who did not want to run it could "go back".
Private Creed admitted that he knew that he was required to run the course
on the night of 3 May and that he had no choice in the matter (R. 264-265).

Nine other witnesses, who had been prisoners in the stockade on

3 ¥ay 19LL testified for the defense. They stated, in effect, that no man
or group of men had come through the barracks before the whistle blew,
urging, counseling or demanding that the prisoners refrain from turning out
"or from running the infiltration course. None of the witnesses ho did not
run the course was influenced, persmaded or coerced by any of the accused
 with reference to such action and none of them heard any of the accused make
any threatening or persuasive statements or otherwise attempt to influence
 others to refuse to turn out when ordered to do so. OSeveral of the witnes-
ses testified that when Lieutenant Cullen came into the stockads and talked .
to the prismers he stated that the men might either fall in to run the
infiltration course or go back to their barracks, whichever they wished to
do. However, two of the witnesses recalled hearing Lieutenant Cullen say
that if the prisoners did not run the course it would be mutiny (R. 266-273,
277-293, 313-318, 330-349). o .

A1l of the accused elected to remain silent (R. 350).

5« On rebuttal Lieutenant Cullen testified that when he ordered Sergeant
Maras to sound the whistle for the prisoners to fall out, Maras blew three
blasts, about seventeen prisoners (including none of the accused) came out to
the gate, Maras took their names, and blew the whistle again. Each time he
blew the whistle he "hollered" distinctly "men of the 17th Division® or "All
17th pivision outside". None of the four accused came outside. Lieutenant
Cullen had the Provost Sergeant (Pack) go into the stockade to see what was
the matter and when the latter came back and reported that the men were not
falling out Lieutenant Cullen had Sergeant Maras blow the whistle again. As
none of the prisoners did come out, Lieutenant Cullen entered the stockade.
Neither he nor anyone else in authority told the prisoners that they could
choose between falling cut and not falling out. As he was going into the
stockade someone shouted "This is mutiny® and Lieutenant Cullen told the
pPriscners when they gathered around him that it was mutiny and that they "did
- Dot realize the consequences". He gave them a direct, unequivocal and un-

-qualified order to fall in on his left in column of twos to run the in-
filtration course (R.350-356). ‘.

6. g. Specification 2, Charge I* The evidence shows that at about
8 p.m. on 3 May 194k, Second Lieutenant John J. Cullen, acting under orders
from the Provost Marshal of the 17th Airborne Division, went to the
stockade to take out the prisoners who were members of that division (about
. one hundred, including all of the accused) to run the infiltration course.
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Lieutenant Cullen had a sergeant blow a whistle which was the signal for the
men to turn out of their barracks. Although the whistle was blown several
times and the sergeant called loudly for the men of the 17th Airborne
Division to come out, only 17 complied and came out to the stockade fence.
Lieutenant Cullen then sent the provost sergeant through the barracks to
induce the prisoners to come out but to no avail. There was considerable
noise and confusion in the stockade and many of the prisoners were shouting
“that they would not run the infiltration course. Ideutenant Cullen then
went into the stockade enclosure, and the prisoners gathered around him.
After he had talked to them he ordered them to fall in on his left in a
column of twos to run the infiltration course. None of them obeyed the order.
Several prisoners remarked "This is mutiny” and Lieutenant Cullen told them
UYou bet your life that is what it is". He asked them whether they refused
to obey his order and a prisoner in the crowd shouted "You are damned right
we do = - =", Ncme of the accused turned out to run the infiltration course.

Mutiny imports collective insubordination and necessarily in-
cludes .some combination of two or more persons in resisting lawful military
authority. The concert of insubordination contemplated in mutiny need not
be preconceived, nor is it necessary that the act of insubordination be
active or violent. It may consist simply in a persistent and concerted re-
fusal or omission to obey orders or to do duty with an insubordinate intent
(McH, 1928, par. 136a; CU 24,9636, Williams, 3 Bull. JAG 234). It is clear
that when a large number of 17th Airborne Division prisoners concertedly and
in defiance of superior military authority disobeyed the orders to turn out
arnd run the infiltration course a mutiny existed in the post stockade. All
of the accused failed to obey the orders and their conduct and the remarks
which each of them was heard to make, show that they were acting voluntarily
and in concert with the other mutineers. The evidence sustains the finding .

of guilty of joining in a mutiny as alleged in the Specification under con—
sideration. .

- be Specification 1, Charge I: It appears from the evidence that
before the whistle was blown on the evening of 3 May, accused Santoiemma
came into ane of the barracks, urged the prisoners not to run the infiltra-
tion course ®under the gun" and remarked that anyone who turned out was
nothing but "low down chicken shit". OUne witness was "fairly certain® that
accused Nicolopoulas was with Santoiemma and made similar remarks. Either
before or shortly after the whistle sounded accused Santoiemma, Nicolo;ﬁoulas,
and Trollope were together behind a latrine in the stockade shouting to the
other prisoners ®Don't fall out". At some time during the evening Santoiemma
and Trollope went to the door of a barracks, urged the prisoners not to
fall out and stated that "Anyone that falls out is chicken shit". ‘After '
the whistle had been blown accused Trollope made a similar remark to a group
of prisoners, Santoiemma told a priscner not to fall out and Nicolopoulas
‘said to the same prisoner "You boys fall out, you get a beating™. Under the
circumstances the statements made by the accused Santoiemma, Nicolopoulas
and Trollope were such as tended to excite and cause a mutiny and the Board

Y
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of Review is of the opinion that ‘the evidence sustains the finding of guilty
of the three accused named of attemptlng to create a mutiny.

¢. Specification, Charge IIs The evidence shows that on the night
of 3 May, accused Verobel went up to the sergeant who had just blown the
whistle and asked whether he had #"a release for them". WVhen the sergeant
gave a negative reply Verobel said "Good night", turned around and walked
away. The same accused also came to the door of one of the barracks and stated
that none of the others were falling out and that anybody "in there® who did
was “chicken shit®. He also remarked that anyone who fell out would be "bull
holed#. The acts and. declarations of Vercbel and the statements made by the
other three accused as related in paragraph 6b above, under the circumstances
clearly constituted mutinous conduct in viclation of the 96th Article of War.

T+ The ages of accused are as follows: Santoiemma, 19 years;
Nicolopoulas, 29 years; Trollope, 19 years; and Verobel, 2l years. The charge -
sheet shows that Santoiemma was inducted on 7 April 1943, Nicolopoulas was
inducted on 13 July 1943, Trollope was mducted on 2 August 19143, and Verobel
enlisted on 15 March 19)41

8. The court was lega.lly éonstituﬁ'ed. No errors injuriously affectmg
"the substantial rights of the accused were committed during the trial. In
the opinion of the Board of Review the record of trial is legally sufficient

to support the findings of guilty and the sentences; canfinement in a
penitentiary is authorized by the L2nd Article of War for the offense of]

mutiny.
~W’ Judge Advocate.
W ‘ sJudge Advocate.

m s Judge Advocate.
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Ve Trial by G.C.lM., convened at
Fort Huachuca, Arizona, 19

June 1944. Dismissal, total
forfeitures and confinement

for five (5) years.

Second ILieutenant SiERLING
EASLEY (0—1318291),
fantry.

4

| OPINION of the BOARD OF REVIEW
- ROUNDS, GAMBRELL and FREDERICK, Judge Advocates

1. 7The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
-Judge Advocate General.

2. .The accused was tried upon the fellowing Charge and Speci-
ficationg

CHARGE: Violation of the 6lst Article of War.

Specifications In that Second Lieutenant Sterling Easley,
Three Hundred Seventieth Infantry, did, without
proper leave, absent himself from his duties at
Company I, 370th Infantry, in the vicinity of Kurth-
wood, Louisiana, and Fort Huachuca, Arizona, from
.about 8 March 1944 to about 28 April 1944.

He pleaded not guilty to, but was found guilty of, both the Charge and’
Specification, with the excepticn that, by use of exceptions and sub-
°t1tutions, 220 April 1944% was substituted In lieu of %28 April 1G44%
in the Specification. No evidence of previous convictions was intro-
duced at the trial. He was sentenced to be dismissed the service, to
forfeit all pay and allowances due or to become due, and to be con-

. finéd at hard labor for a period of five (5) years. The reviewing

" authority approved the sentence and forwarded the record of trial for
action under Article of War 48.

3. The competent evidenée for the prosecution, as adduced bty duly
authenticated extract copies of the morning reports of Company I, 370th
Infentry (R. 7, Ex. 1) and by the testimony of First Lieutenant Saunders
" B. Moon, commanding officer of Company I, 370th Infantry, and by stipu-
‘lation, may be summarized as follows:
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 Having been transferred to the 92nd Infantry Division from the
'93rd Infantry Division, accused was assigned to Company I, 370th Infantry,
by special order dated 8 larch 1944 (R. 7, Ex. 1). However, he reported
for duty to Company I, which at the time was on maneuvers near Kurthwood,
Louisiana (R, 9§a on '7 March 1944 (R. 7). On 8 March 1944, accused
asked and received permission from his commanding officer, Lieutenant
Moon, to go to the rear echelon, which was some four miles distant (R. 8).
At the time of granting this permission, Lieutenant Moon told accused
that he would have to hurry to the rear echelon and back because the .
company was moving out very shortly (R. 8)e In order to expedite accused's
return Lieutenant Moon even furnished him with transportation for use in
making the trip (R. 8). Accused dismissed his transportation and sent it
- back, but did not himself return (R. 8). ILieutenant Mooradid not see him
from the time he left for the rear echelon until the time of this trial
(R. 8). Accused was not present for duty with his organization at any
time between 8 March 1944 and 20 April 1944 (R. 9). He had no authority
to be absent from his organization at any time on or after the 8th of
March except to make the trip hereinabove mentioned (R. 9). Accused
was picked up on the morning report of the company as from duty to AVOL
on 8 March 1944 (Ex. 1). It was stipulated that he returned to duty
on 20 April 1944 (R. 8)e He was transferred from the 370th Infantry to
the 365th Infantry on 28 April 1944 (R. 8, Ex. 1).

4s The accused, having had his rights explained to him, elected to
remain silent and offered no evidence.

5« The evidence introduced by the prosecution is legally sufficient
to support the finding of guilty of absence without leave from 8 larch
1944 to 20 April 1944, a period of one month and twelve days. There is
no evidence raising a defensive issue, and none to be considered in
mitigation or extenuation of the offense.

6. Var Department records disclose that this officer is 23 years

of age and is married. He is a high school graduate and attd™ded Kansas
Weslyan University, Salina, Kansas, for one year., He was employed as a
laborer by a Railroad Company prior to being inducted into the service

on 9 August 1941, He attended The Infantry School, Fort Benning, Georgia,
was cormissioned a temporary second lieutenant, Army of the United States,
27 April 1943, and entered on active duty the same days On 9 June 1944
accused was, by general court-martial, found guilty of the offense of
making a false officlal statement in violation of Article of Var 95 and
was sentenced to be dismissed the service. The sentence has not yet b